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ATTENDANCE

The mid-year meeting of the Judicial Conference Committee on Rules of Practice
and Procedure was held at St. Mary’s Law School 1n San Antomo, Texas, on Monday and
Tuesday, January 12 and 13, 2009. The following members were present:

Judge Lee H. Rosenthal, Chair
David J. Beck, Esquire
Douglas R. Cox, Esquire
Chief Justice Ronald N George
Judge Harms L Hartz

Judge Marilyn L. Huff

John G. Kester, Esquire
William J. Maledon, Esquire
Judge Reena Raggi

Judge James A. Teilborg
Judge Diane P. Wood
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Ronald J. Tenpas, Assistant Attorney General for the Environment and Natural
Resources Division, represented the Department of Justice Professor Daniel J. Meltzer
was unable to attend the meeting.

Also participating 1n the meeting were: Judge Anthony J. Scirica, former chair of
the committee; Professor Geoffrey C. Hazard, Jr., consultant to the commuttee; Judge
Patnick E. Higginbotham, former chair of the Advisory Commuttee on Civil Rules; Judge
Vaughn R. Walker, Professor Steven S. Gensler, and Daniel C. Girard, Esquire, current
members of the Advisory Committee on Civil Rules; and Professor David A. Schlueter,
former reporter to the Advisory Commuttee on Criminal Rules.

In addition, the committee conducted a panel discussion 1n which the following
distinguished members of the bench and bar participated: Judge Rebecca Love Kourlis;
Gregory P. Joseph, Esquire; Joseph D. Garrison, Esquire; Douglas Richards, Esquire; and
Paul C. Saunders, Esquire. Dean Charles E. Cantu of St. Mary’s Law School greeted the
participants and welcomed them to the school.

Providing support to the committee were.

Professor Daniel R Coquillette The commuttee’s reporter

Peter G. McCabe The committee’s secretary

John K. Rabiej Chief, Rules Committee Support Office
James N. Ishida Senior attorney, Administrative Office
Jeffrey N Barr Senior attorney, Admimstrative Office
Emery Lee Research Division, Federal Judicial Center
Andrea Kuperman Judge Rosenthal’s rules law clerk

Representing the advisory committees were:

Advisory Committee on Appellate Rules —
Judge Carl E. Stewart, Chair
Professor Catherine T. Struve, Reporter
Advisory Committee on Bankruptcy Rules —
Judge Laura Taylor Swain, Chair
Professor S. Elizabeth Gibson, Reporter
Adwvisory Committee on Civil Rules —
Judge Mark R. Kravitz, Chair
Professor Edward H. Cooper, Reporter
Advisory Commuttee on Crniminal Rules —
Tudge Richard C. Tallman, Chair
Professor Sara Sun Beale, Reporter
Adwvisory Committee on Evidence Rules —
Judge Robert L. Hinkle, Chair
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INTRODUCTORY REMARKS

Judge Rosenthal thanked Dean Cantu and St. Mary’s Law School for hosting the
committee meeting and Becky Adams, Coordinator to the Dean, for her help in planning
the meeting, managing transportation, and providing meals and refreshments. She
suggested that the committee consider holding more meetings at law schools in the future.
She also recognized the outstanding contributions to the rules commuttees made by Judge
Higginbotham and Professor Schlueter, both of whom currently teach at St. Mary’s.

Judge Rosenthal thanked Mr. Tenpas for his active and productive involvement in
the rules process over the last several years in representing the Department of Justice.
She asked him to convey the committee’s appreciation back to the many Department
executives and career attorneys who have contributed professionally to the work of the
commiittees. In particular, she asked the committee to recognize the important
contributions in the last couple of years of James B. Comey, Paul J. McNulty, Robert D.
McCallum. Jr., Paul D. Clement, John S. Davis, Alice S. Fisher, Greg Katsas, Benton J.
Campbell, Deborah J. Rhodes, Douglas Letter, Ted Hirt, J. Christopher Kohn, Jonathan
J. Wroblewski, Elizabeth Shapiro, Stefan Cassella, and Michael J. Elston.

Mr. Tenpas announced that the Department had arranged to have career attorneys
support the work of the committees duning the transition from the Bush Administration to
the Obama Administration.

Judge Rosenthal welcomed Judge Scirica and thanked him for his distinguished
leadership as the committee’s chair. She also recognized Professor Gibson, professor of
law at the University of North Carolina, as the new reporter of the Advisory Commuttee
on Bankruptcy Rules. She noted that the advisory committee will have to move quickly
to draft additional changes in the bankruptcy rules 1f pending legislation is enacted
providing bankruptcy judges with authority to modify home mortgages.

Judge Rosenthal reported that all the rules amendments sent by the committee to
the Judicial Conference at its September 2008 session had been approved on the consent
calendar and are currently pending before the Supreme Court. The majority of the
changes, she said, were part of the comprehensive package of time-computation
amendments. She pointed to the draft cover letter that will be sent to Congress conveying
proposed legislation to amend 29 statutory provisions affecting court proceedings and
deadlines. She noted that the Department of Justice and a number of bar associations had
also written Congress to support the changes.

She added that the new Congress is largely preoccupied at this point in getting
organized, but she and others planned to visit members and their staff in February to
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discuss the proposed legislation. She noted that a good deal of background work for the
proposal had already been imtiated n the last Congress.

Judge Rosenthal explained that the purpose of the proposed legislation 1s to
coordinate the time-computation rules changes with appropnate statutory changes and
make them all effective on December 1, 2009. She reported, too, that the commttee will
nitiate efforts to have the courts amend their local rules to take account of the changes in
the national rules and statutes. To that end, it will send materials to the chief judges. She
suggested that it should not be difficult for the courts to comply, but it will take
coordinated efforts to make sure that the task is completed on a timely basis 1n each court.
She added that the chief judges should also be advised of the matter at various judge
workshops and meetings and in articles in the judiciary’s publications.

Judge Scirica reported that Chief Justice Roberts had complimented Judge
Rosenthal at the September 2008 Judicial Conference meeting for her extraordinary
efforts in securing legislative approval of the new FED. R. EvID. 502. Unfortunately, he
said, Judge Rosenthal had not been able to attend the Conference 1n person because of the
hurricane in Houston. But, he noted, the honor from the Chief Justice was greatly
deserved and remarked upon by many members of the Conference. Judge Scirica then
presented Judge Rosenthal with a framed copy of the legislation enacting Rule 502 signed
by the President and a personal card from the President.

Judge Rosenthal noted that the 75" anniversary of the Rules Enabling Act of 1934
will occur on June 19, 2009. She said that she planned to speak with the Chief Justice
about holding an appropriate program later in the year to mark the event. One possibility,
she said, would be to combine a celebration at the Supreme Court with education
programs on the federal rules process featuring prominent law professors.

APPROVAL OF THE MINUTES OF THE LAST MEETING

The committee without objection by voice vote approved the minutes of the
last meeting, held on June 9-10, 2008.
REPORT OF THE ADMINISTRATIVE OFFICE
Legislative Report
Mr. Rabie) reported that the 111" Congress was just getting organized. The first

legislative task for the rules office staff, he said, had been to prepare the cover letters to
be sent to Congressional leadership 1n support of legislation to amend the time deadlines
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in 29 statutes. The judiciary hopes that the legislation will take effect on December 1,
2009.

Mr. Rabiej reported that proposed legislation on gang crime would amend FED. R.
EvID. 804(b)(6) (the hearsay exception for unavailable witnesses) to codify a decision of
the Tenth Circuit and make 1t explicit that a statement made by a witness who 1s
unavailable because of the party’s wrongdoing may be introduced against the party if the
party should have reasonably foreseen that 1ts wrongdoing would make the witness
unavailable. One version of the legislation would amend the rule directly by statute. But
another would only direct the Standing and Evidence Commuttees to consider the
necessity and desirability of amending the rule.

Mr. Rabiej noted that legislation was anticipated 1n the new Congress to authorize
bankruptey judges to alter certain provisions of a debtor’s personal-residence mortgage.
If enacted, he said, the legislation would likely require amendments to the bankruptcy
rules and forms.

As for legislation that would affect the criminal rules, Mr. Rabiej reported that a
bill likely would be introduced once again on behalf of the bail bond industry to prohibit
a judge from forfeiting a bond for any condition other than the defendant’s failure to
appear 1n court as ordered. In addition, legislation may be introduced in the new
Congress to add more provisions to the rules to protect victims’ rights.

On the civil side, Mr. Rabie) reported that the main legislative focus will be on
Senator Kohl’s bill to amend FED. R. CIv. P. 26 by imposing certain limitations on
protective orders. He said that the legislation had been introduced in the last several
Congresses and had been opposed consistently by the Judicial Conference on the grounds
that it is unnecessary, impractical, and overly burdensome for both courts and litigants.
He noted that Judge Kravitz had testified against the legislation in the 110™ Congress, and
his written statement had been included in the committee’s agenda materials. He added
that Senator Kohl was expected to introduce the bill again 1n the 111" Congress.

Judge Kravitz explained that the legislation had two primary provisions. First, 1t
would prevent judges from entering sealed settlement orders. He pointed out, though,
that empirical research conducted for the commuttee by the Federal Judicial Center had
demonstrated that these orders are relatively rare in the federal courts. Thus, the
provision would have little practical impact.

The second proviston of the legislation, though, would be very troublesome. It
would prevent a judge from entering a discovery protective order unless personally
assured that the information to be protected by the order does not implicate public health
or safety. He pomnted out that a judge would have to make particularized findings
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attesting to that effect at an carly stage 1n a case — when the judge knows very lttle about
the case, the documents have not been 1dentified, and liitle help can be expected from the
parties

He pointed out that he had been the only witness mvited by the House Judiciary
Commuttee to speak against the legislation. His testimony explained that the judiciary
opposed the bill because empirical data demonstrates that protective orders typically
allow parties to come back to the court to challenge the information produced or ask the
judge to lift the order. In addition, protective orders have the beneficial effect of allowing
lawyers to exchange information more readily and at much less expense to the parties.
Many of the problems targeted by the legislation, he said, appear to have ansen in the
state courts, rather than the federal courts. He also reported that he had emphasized at the
hearing that Congress had established the Rules Enabling Act process explicitly to allow
for an orderly and objective review of the rules. Accordingly, Congress should normally
give substantial deference to that thoughtful process.

Judge Kravitz observed that the supporters of the proposed legisiation clearly do
not fully understand the rules process. Several members of Congress, he said, seemed
surprised to discover that the Advisory Committee on Civil Rules had actually held
hearings on the proposal, commissioned sound research from the Federal Judicial Center,
and reached out to all interest groups. He suggested that the rules commuttees increase
their outreach efforts to Congress. A participant added that the regular turnover of
members and staff on Congressional committees results in little institutional memory. He
said that several prominent law professors would be willing to help educate staff about
the rules process by conducting special semuinars for them. Judge Rosenthal added that
the 75" anniversary celebration of the Rules Enabling Act would be a good time to have
some prestigious academics conduct seminars to educate Congressional staff on the rules
process. The programs, she said, should emphasize that the work of the rules committees
is transparent, thorough, and careful.

Administrative Report

Mr, Ishida reported that the rules staff has continued to improve and expand the
federal rules page on www.uscourts.gov. The digital recordings of the public hearings
have now been posted on the site and are available as a podcast. He noted that the
website had been attracting favorable attention among bloggers. Mr. McCabe added that
the staff has continued to search for histoncal records of the rules committees. They
traveled recently to Hofstra and Michigan law schools to obtain copies of missing records
of the Advisory Committee on Bankruptcy Rules from the 1970s and 1980s.

Judge Rosenthal thanked both the advisory committees and the members of the
Standing Committee for their helpful comments on the use of subcommuttees. She said
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that they will be incorporated 1n the committee’s response to the Executive Commuttee of
the Judicial Conference. Judge Scirica explained that the Executive Committee’s request
had been directed to concerns about the supervision by some committees over their
subcommuttees. He emphasized that the rules committees’ use of subcommittees has
always been appropriate and productive.

Judge Rosenthal reported that the newly re-established E-Government
Subcommittee, which includes representatives from the Court Administration and Case
Management Committee, will address a number of issues that have arisen since the new
privacy rules took effect.

REPORT OF THE ADVISORY COMMITTEE ON APPELLATE RULES

Judge Stewart and Professor Struve presented the report of the advisory
committee, as set forth in fudge Stewart’s memorandum and attachments of December
11,2008 (Agenda Item 6).

Informational Items
FED. R. App. P. 40(a)(1)

Judge Stewart reported that the advisory committee had voted to give final
approval to proposed amendments to Rule 40(a)(1) (time to file a petition for panel
rehearing). The proposed amendments would clarify the applicability of the extended
deadline for seeking panel rehearing to cases in which federal officers or employees are
parties. At this time Judge Stewart presented the proposed amendments to the Standing
Commuttee for discussion rather than for final approval.

He explained that the proposal was one of two recommended by the Department
of Justice and published for comment in 2007. The other would have amended Fed. R.
App. P. 4(a)(1) to clarify the applicability of the 30-day and 60-day appeal time limits in
cases in which federal officers or employees are parties. The Department, however, later
withdrew the second proposal because the Supreme Court’s decision in Bowles v,
Russell, 551 U.S. 205 (2007), indicated that statutory appeal time limits are
jurisdictional. Amending Rule 4’s time periods for filing a notice of appeal might raise
questions under Bowles because those time periods also appear in 28 U.S.C. § 2107.

Judge Stewart reported that the advisory committee at its November 2008 meeting
had voted to proceed with the proposed amendment to Rule 40 because it involves a
purely rules-based deadline. But he noted that there was no need to proceed at the
January 2009 Standing Committee meeting because the matter could be taken up more
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effectively at the June 2009 meeting. This would give the Department of Justice
additional time to decide whether to pursue a legislative change of Rule 4’s deadlines,
rather than a rules amendment. He pointed out that there 1s no disadvantage in waiting
another meeting because the matter will not be presented to the Judicial Conference until
its September 2009 session. The advisory committee, he said, hoped to receive additional
input from the Department at its April 2009 meeting.

BOWLES v. RUSSELL

Judge Stewart noted that a number of issues are unresolved regarding the impact
of Bowles v Russell on appeal deadlines set by statute versus those set by rules. The
Supreme Court, he said, has had other pertinent cases on its docket since Bowl/es, but has
not provided additional guidance. Accordingly, the advisory committee decided to
explore, 1n coordination with the civil, criminal, and bankruptcy advisory committees,
whether a statutory change, rather than a rules amendment, might be appropriate to
resolve these issues.

Professor Struve explained that although Bowies holds that appeal deadlines set
by statute are jurisdictional, the implications of the decision for other types of deadlines
are unclear. A consensus has developed, she said, that purely non-statutory deadlines are
not jurisdictional. But there are also “hybnd deadlines,” such as those involving motions
that toll the deadline for taking an appeal. A split in the case law already exists among
the circuits on this matter, and there may even be instances in which one party in a case
has a statutory deadline and the other does not.

Professor Struve reported that the advisory commuttee was considering developing
a propose statutory fix to rationalize the whole situation, and 1t had asked her to try
drafting it. Obviously, she said, the advisory committee will consult with the other
advisory committees and reporters, and it will appreciate any insights or gmidance that
members of the Standing Committee may have. She added that the Advisory Committee
on Civil Rules has been particularly helpful in working with her on the matter.

COMPLIANCE WITH THE SEPARATE-DOCUMENT REQUIREMENT OF FED. R.CIvV. P. 58

Judge Stewart reported that the advisory commuttee had voted to ask the Standing
Committee to take appropriate steps to improve district-court awareness of, and
compliance with, the separate-document requirement of FED. R. CIv. P. 58 (entering
judgments), rather than seek rules changes. In particular, jurisdictional problems arise
between the district court and the court of appeals in cases where: (1) a separate judgment
document is required but not provided by the court; (2) an appeal is filed; and (3) a party
later files a tolling motion — which 1s tiely because the court did not enter a separate
judgment document - and the motion suspends the effect of the notice of appeal.
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Judge Stewart emphasized that it is important for the bar to have the district courts
comply with the rule. He reported that the advisory committee had asked the Federal
Judicial Center to make informal inquiries. In addition, the advisory committee had
asked 1ts appellate clerk liaison, Charles Fulbruge, to canvass his clerk colleagues
regarding the level of compliance that they have expenenced mn their respective circuits
with the separate-document rule. Some clerks, he reported, had noted a fair degree of
noncompliance, but others had not.

A member reported that a serious problem had existed 1n his circuit with district
courts not entering separate documents, especially 1n prisoner cases. After judgment,
prisoners who have already filed a notice of appeal file a document that can be construed
as a Rule 59 motion for a new trial that tolls the deadline for filing a notice of appeal.
The court of appeals then loses jurisdiction because a timely post-judgment motion has
been filed in the district court, but the district court fails to act because 1t believes that the
court of appeals has the case. He said that representatives of his circuit had spoken
directly with the district court clerks in the circuit about the Rule 58 requirements, and
compliance has now been much improved. He suggested that it would be productive for
the rules committees also to work informally with the district courts on the matter. In
addition, it would be advisable to place an automated prompt or other device in the
CM/ECF electronic docket system to help ensure compliance with the separate-document
requirement. Judge Rosenthal added that the committee should coordinate on the matter
with the Committee on Court Administration and Case Management.

MANUFACTURED FINALITY

Judge Stewart reported that the advisory committee was collaborating with the
other advisory committees on the 1ssue of “manufactured finality” — a mechanism used in
various circuits for parties to get a case to the court of appeals when a district court
dismisses a plaintiff’s most important claims but other, peripheral, claims survive. To
obtain the necessary finality for an appeal, he said, the plaintiff may seek to dismiss the
peripheral claims to let the case proceed to the court of appeals on the central claims.

Whether or not these tactics work to create an appealable final judgment generally
depends on the conditions of the voluntary dismissal. The circuits are split on whether
there is a final judgment when the plaintiff has reserved the right to resume and revive its
dismissed peripheral claims 1f it wins its appeal on its central claims. A member added
that her circuit does not allow disrmmissals without prejudice to create an appealable final
judgment. The circuit will permit the appellant to wait until oral argument to stipulate to
a dismissal with prejudice, but the appellant must do so by that time. Another member
pointed out that manufactured finality may arise in several ways. In his circuit, some
parties simply take no action after an nterlocutory decision, and the district court
ultimately dismisses the peripheral claims for failure to prosecute. A participant
suggested that the case law on finality and the application of 28 U.S.C. § 1292(b) vanes
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considerably among the circuits, and many district judges use a variety of devices to get
cases to the courts of appeal.

Judge Stewart pointed out that there are cases in which everybody — the parties
and the trial judge — wants to send a case up to the court of appeals quickly. He suggested
that manufactured finality is a real problem, and the circuits have taken very different
approaches to dealing with it. Therefore, it may well be appropriate to have national
uniformity. To that end, he said, the advisory committee will consider whether the
federal rules should provide appropriate avenues for an appeal other than through the
certification procedure of FED. R. C1v. P. 54(b) and the interlocutory appeal provisions of
28 U.S.C. § 1292(b).

OTHER MATTERS

Judge Stewart reported that the advisory commuttee had decided to remove from
its active agenda a proposal to amend FED. R. APP. P. 7 (bond for costs on appeal in a
civil case) to clarify the scope of the “costs” for which an appeal bond may be required.
Professor Struve added that the advisory committee would collaborate with the Advisory
Committee on Civil Rules on whether to amend FED. R, App. P. 4(a)(4) (effect of a
motion on a notice of appeal in a civil case) to refine the time and scope of notices of
appeal with respect to challenges to the disposition of post-trial motions.

REPORT OF THE ADVISORY COMMITTEE ON BANKRUPTCY RULES

Judge Swain and Professor Gibson presented the report of the advisory
committee, as set out in Judge Swain’s memorandum and attachments of December 12,
2008 (Agenda Item 9).

Amendments for Publication
FED. R. BANKR. P. 6003

Professor Gibson reported that FED. R. BANKR. P. 6003 (relief immediately after
commencement of a case) was adopted in 2007 to address problems typically arising in
large chapter 11 cases when a bankruptcy judge is presented with a large stack of motions
on the day of filing. The rule imposes a 21-day breathing penod before the judge may
actually rule on these first-day motions - largely applications to approve the employment
of attorneys or other professionals and to sell property of the estate. The delay provides
time for a creditors commuttee to be formed and for the U.S. trustee and the judge to get

up to speed on the case.

10
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Some judges and lawyers, she said, have read the rule to prolubit a debtor-in-
possession from hiring an attomey during the first 21 days of the case. The current rule
permits an exception on a showing of irreparable harm, but some parties resort to
claiming irreparable harm n every case. The proposed amendment, she said, would make
it clear that although the judge may not 1ssue the order before the 21-day period is over,
the judge may 1ssue 1t later and make it effective retroactively, thereby ratifying the
appointment of counsel sought in the motion.

Another, minor change to the rule, she said, would make it clear that even though
a judge may not grant the specific kinds of relief enumerated in the rule — such as
approving the sale of property — the judge may enter orders relating to that relief, such as
establishing the bidding procedures to be used for selling the property.

The committee without objection by voice vote approved the proposed
amendments for publication.

Informational Items

Professor Gibson reported that several of the bankruptcy rules amendments
published 1n August 2008 would implement chapter 15 of the Bankrupicy Abuse
Prevention and Consumer Protection Act of 2005, dealing with cross-border cases. She
noted that only two comments had been received, and the advisory committee had
canceled the scheduled public hearings.

QOFFICIAL FORMS 22A and 22C

Professor Gibson explained that Forms 22A and 22C implement the “means test”
provisions of the 2005 Act. The statute, she said, defines “current monthly income” and
establishes the means test to determine whether relief for the debtor under chapter 7
should be presumed abusive. Chapter 13 debtors must complete the means test to
determine the applicable commitment period during which their projected disposable
income must be paid to unsecured creditors.

Under the Act, debtors may subtract from their monthly income certain expenses
for themselves and their dependents. In determining these allowances, the forms
currently use the terms “household” and “household size.” The advisory commuttee
believes, though, that “household™ 1s not correct 1n light of the statute because it is both
over-inclusive and under-inclusive. The Act allows deductions for food, clothing, and
certain other 1tems in amounts specified in IRS National Standards and deductions for
housing and utilities in the amounts specified in IRS Local Standards. Both the national
and local IRS standards are based on “numbers of persons” and “family,” rather than
“household.” Moreover, the IRS bases these numbers on the number of dependents that

11
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the debtor claims for federal income tax purposes. A person in the “household™ may not
be a “dependent.”

Judge Swain explained that the policy of the advisory committee, whenever there
are possible conflicting interpretations of the Act, is to allow filers to present their claims
as they interpret the statute — and not have them precluded from doing so by restrictive
language in the forms. She added that the revised forms focus on dependency without
specifically adopting the IRS standard. Thus, Form 22C refers to “exemptions . . . plus
the number of any additional dependents.” This provides room for a litigant to argue that
a member of the debtor’s household could be a “dependent” for bankruptcy purposes
even without entitling the debtor to an exemption under IRS standards.

Judge Swain stated that the advisory commmttee had planned to present the
revisions to the Standing Committee at the current meeting as an action item. But another
technical problem had just been discovered with the forms, and the advisory committee
would like to consider making another change and return with the forms for final
approval in June 2009. Accordingly, she said, the matter should be considered as an
informational item, rather than an action item.

NATIONAL GUARD AND RESERVISTS RELIEF ACT

Professor Gibson explained that after the advisory committee meeting, Congress
passed the National Guard and Reservists Relief Act, creating a temporary exemption
from the means test for reservists and members of the Guard. The statute took effect on
December 19, 2008, but it will expire in 2011. Thus, a permanent change to the rules is
not advisable. But an amendment to Form 22A (the chapter 7 means test form) and a new
Interim Rule 1007-1 were approved on an emergency basis by email votes of the advisory
committee, the Standing Committee, and the Executive Commuttee of the Judicial
Conference. Thus, they were in place when the Act took effect in December 2008. She
added that the interim rule has now been adopted as a local rule by all the courts,

She pointed out that the amendment to Form 22A had been particularly
challenging to craft because the statute gives a reservist or member of the Guard a
temporary exclusion from the means test only while on active duty or during the first 540
days after release from active duty. Thus, a temporarily excluded debtor may still have to
file the means test form later in the case.

PART VI1II OF THE BANKRUPTCY RULES

Professor Gibson said that the advisory commuttee was considering revising Part
VIII of the bankruptcy rules governing appeals. Part VIII, she said, had been modeled on
the Federal Rules of Appellate Procedure as they existed many years ago. The appellate
rules, though, have been revised several times since, and they have also been restyled as a

12
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body. Accordingly, the advisory commuttee concluded that it was time to take a fresh
look at Part VIII and consider: (1) making it more consistent with the current appellate
rules; (2) adopting restyling changes; and (3) reorganizing the chapter. She reported that
the advisory commuttee at its October 2008 meeting had considered a comprehensive
revision of Part VIII prepared by Eric Brunstad, a very knowledgeable appeliate attorney
whose term on the advisory commuttee had just expired.

She added that the commuttee decided that it would be very helpful to conduct
open subcommittee meetings on Part VIII with members of the bench and bar at 1ts next
two advisory committee meetings, in March and October 2009. The committee, she said,
will invite practitioners, court personnel, and others to address any problems they have
encountered with the existing rules and to discuss their practical experience with two sets
of appellate rules in cases that are appealed from the district court or bankruptcy
appellate panel to the court of appeals. She said that the dialog at the open subcommittee
meetings will help inform the advisory committee as to the worth of proceeding with the
project.

ZEDAN V. HABASH

Judge Swain reported that Judge Rosenthal had referred to the advisory committee
the concurring opinion of Chief Judge Frank Easterbrook in Zedan v. Habash, 529 F.3rd
398 (7™ Cir. 2008), a case that raised two bankruptcy rules 1ssues. In particular, he
questioned whether FED. R. BANKR. P. 7001 (list of adversary proceedings covered by
Part VII of the rules) should continue to classify proceedings to object to or revoke a
discharge as adversary proceedings, termination of which constitutes a final decision that
permits appellate review.

Zedan, she said, was a very unusual case involving a potential objection to
discharge brought after the objection to discharge deadline had lapsed, but before a
discharge had been entered by the court. Zedan, a creditor, claimed fraud with respect to
an asset sale, and he tried to object to or revoke the debtor’s discharge. Under the literal
language of the Bankruptcy Code and Rules, however, he was barred from either type of
relief. An objection to discharge was untimely because the deadline had passed, and an
attempt to revoke the discharge was premature because no discharge had been entered.
Moreover, even if Zedan had waited until the discharge was entered, an attempt to seek
revocation would not have been possible because § 727(d)(1) of the Code requires that
the party seeking revocation “not know of such fraud until affer the granting of such

discharge.”

Judge Swain said that the advisory committee was considering the matter
thoroughly and would consider a potential rules fix. It was also weighing whether the
need for relief in this unusual situation outweighs the importance of finality 1n bankruptcy
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cases. One possible amendment, she said, would be to permit an extension of the time for
the creditor to file an objection based on newly discovered evidence.

Judge Swain explained that Judge Easterbrook 1n his concurring opinion had also
asked whether objections to discharge should be treated as adversary proceedings or
reclassified as contested matters because they are “core proceedings™ under the
Bankruptecy Code. She noted that the advisory committee had always considered
objections to discharge as adversary proceedings, requiring application of the full panoply
of the Federal Rules of Civil Procedure. She reported that the commuttee had conducted a
lengthy discussion on the matter at its October 2008 meeting and concluded that 1t is
appropnate to consider certain core proceedings as adversary proceedings, rather than
contested matters. Moreover, a judge may deal with unusual problems, such as those
arising in Zedan, by a variety of devices.

BANKRUPTCY FORMS MODERNIZATION

Judge Swain reported on the advisory commuittee’s project to analyze and
modernize all the bankruptcy forms. She said that the committee was undertaking a
holistic review of the forms both for substance and for practical usage 1n today’s
electronic environment. Among other things, she said, courts and other participants in the
bankruptcy system have requested an expanded capacity to manipulate electronically the
individual data elements contained on the forms.

She pointed out that the advisory committee had established two subgroups to
tackle the project. An analytical group is analyzing for substance all the information
contained on all the forms, 1.e, what pieces of information are truly needed by each
participant, whether any of it is duplicative, and whether the information could be
solicited in a more effective manner. At the same time, a technical group is looking at
various ways to gather and distribute the information contained on the forms. It is
working closely with the special group of judges, clerks of court, and AO staff just
convened to design the next generation electronic system to replace CM/ECF.

HOME-MORTGAGE LEGISLATION

Professor Gibson reported that legislation had been introduced in Congress to
authorize a bankruptcy judge to modify the terms of a debtor’s home mortgage. (Since
1979, the Bankruptcy Code has prohibited modification.) As currently drafted, the
legislation would allow a home mortgage to be treated in the same manner as other
secured claims, and a bankruptcy judge would be able to “cram down” the mortgage to
the current value of the house and allow repayment for up to 40 years. It would also let
the judge reset the interest rate at the current market rate for conventional mortgages plus
a premium for risk. Other provisions include dispensing with the credit counseling
requirements, changing the calculation for chapter 13 eligibility, and requiring that home
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owners be given notice of additional bank fees and charges. The legislation would be
effective on enactment and would apply to mortgages originated before its effective date.
The legislation would also require a number of changes to the bankruptcy rules and
forms.

REPORT OF THE ADVISORY COMMITTEE ON CIVIL RULES

Judge Kravitz and Professor Cooper presented the report of the advisory
committee, as set out in Judge Kravitz’s memorandum and attachments of December 9,
2008 (Agenda Item 5).

Discussion Items

Judge Kravitz reported that a great deal of interest had been expressed by the
bench and bar in the published amendments to FED. R. CIv. P. 26 (expert witness
disclosures and discovery) and FED. R. Ctv P. 56 (summary judgment). He noted that the
public comments had been heavy, and many witnesses had signed up to testify at the three
scheduled public hearings. He pointed out that the publication distributed to the bench
and bar had asked for comments directed to the specific concerns voiced by Standing
Committee members at the June 2008 meeting.

FED.R.CIV.P. 26

Judge Kravitz said that the proposed amendments to Rule 26 had been very well
received on the whole, principally because they offer a practical solution to serious
discovery problems regarding discovery of expert witness draft reports and attorney-
expert communications. The great majority of comments from practicing lawyers, he
said, had stated that the amendments will help reduce the costs of discovery without
sacrificing any information that litigants truly need. On that point, he emphasized,
extending work-product protection to drafts prepared by experts and to certain
communications between experts and attorneys will not deprive adversaries of critical
information bearing on the ments of their case.

Judge Kravitz noted, though, that opposition to the proposed amendments had
been voiced by a group of more than 30 law professors. He suggested that their principal
concern is that the amendments would further ratify the role of experts as paid, partisan
advocates, rather than independent, learned observers. By way of contrast, experts in
other countries are often appointed by the court or selected jointly by the parties.

He noted that the professors argue that by limiting inquiry into discussions
between lawyers and their experts, the rule will lead to concealment of huge amounts of
relevant information contained in draft reports and communications with experts. But, he
said, the practicing bar has told the commuttee repeatedly that it will not in fact do so
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because the information they seek presently does not exist. Practitioners report that
lawyers today avoid communications with their testifying experts and discourage draft
reports. Therefore, the proposed amendments will not make unavailable information that
is currently avatlable. Experience in the New Jersey state courts, moreover, shows that
few problems arise 1n the state systems that prohibit discovery of expert drafts and
communications. The practicing lawyers say consistently that junes clearly understand
that experts are paid by the parties, and they are not misled at trial.

Judge Kravitz said that the professors are concerned that the amendments would
take the rules in a direction inconsistent with Daubert and the gate-keeping role that 1t
mmposes on the courts to protect the integrity of expert evidence. But, he said, the
advisory committee has consulted regularly with judges and lawyers and has been
informed that decisions applying Daubert really turn on the actual testimony of expert
witnesses, not on their communications with attorneys.

Finally, Judge Kravitz noted that the professors claim that the amendments would
create an evidentiary privilege that under the Rules Enabling Act must be affirmatively
enacted by Congress. He pointed to an excellent memorandum in the agenda book by
Andrea Kuperman on work-product protection. The advisory committee, he reported, is
convinced that the amendments deal only with work-product protection and do not create
a privilege. Essentially, he said, they really only modify a change made by the 1993
amendments to Rule 26. He recommended, though, that it may be advisable to dispel any
notion that a privilege 1s being created by eliminating any reference 1n the proposed
committee note regarding the expectation that the work-product protections provided
during pretnal discovery will ordinarily be honored at trial. He suggested that the current
language of the note may allow opponents to argue, incorrectly, that a privilege is being
created at trial.

Judge Kravitz said that the advisory committee very much appreciated the
comments from the law professors, and it had taken all their concerns very seriously. But
it concluded that 1t 1s vital to the legal process for lawyers to be able to interact freely
with their experts without fear of having to disclose all their conversations and drafts to
their adversaries. He noted, for example, that a law professor had informed the
committee that the amendments will be very beneficial to him as an expert witness
because he will now be able to take notes and have candid conversations with attorneys
regarding the strengths and weakness of their cases.

A participant suggested that there is a wide gulf between practitioners and the
professors on these issues. He attributed the difference to a lack of practical experience
on the part of the latter and their focus on theory. He suggested that the professors tend to
view experts under the current system as “hired guns.” The nub of their opposition is
their policy preference for a “truth-seeking™ model versus the current “adversary” model.
He conceded, though, that there are some cases in the state courts where there is
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insufficient monitoring of experts, but there are few problems in practice 1n the federal
courts and 1n most state courts Several other participants endorsed these observations.

One member, however, expressed sympathy with the views of the law professors
and argued that the proposed amendments are unwise She suggested that the committee
think carefully about whether the amendments 1n fact would create a privilege, or at least
a hybrid between a privilege and a protection. In particular, she objected to the language
in the committee note stating that the limitations on discovery of experts’ drafts and
communications will ordinanily be honored at trial. She suggested that the note should
state exphcitly that judges have discretion in individual cases to require more disclosure,
especially when they suspect sharp practices. She noted, too, that 1 addition to the law
professors, opposition had been expressed to the proposed amendments by the bar of the
Eastern District of New York, which had argued for more discovery of communications
between experts and attorneys

Judge Kravitz responded that proposed Rule 26(b)(4)(C) explicitly allows
discovery of communications between experts and attorneys if they: (1) relate to the
expert’s compensation; (2) identify facts or data that the attorney provided and the expert
considered; and (3) 1dentify assumptions that the attorney provided and the expert relied
upon. He said that the advisory committee had concluded that these three exceptions to
the work-product protection of the rule were sufficient.

A lawyer-member added that 1t 1s difficult for him to ask an expert to assess the
weaknesses of his case because the expert’s responses will be discoverable by the other
side. For that reason, lawyers often hire two experts — one to testify and one to assess
candidly. Other practitioners said that the rule will reduce costs and delays in many ways.
Several participants added that jurnies know well that experts are advocates for the parties,
but they believe an expert only if the expert is convincing on the stand.

Another lawyer pointed out that good lawyers regularly enter into stipulations to
protect communications with their experts. He explained that experts are often unfamihiar
with a case when they are hired. Therefore, they need a lawyer to give them information
and directions. In fact, it is not unusual for experts to prepare reports that are not at all
helpful — simply because they do not understand the case. This often leads to a sideshow
during the discovery process, and potentially at trial. He said that it is important for the
rules to specify that these prelimmary communications between attorneys and experts are
protected in order to allow experts to be educated at the outset of a case without having to
risk sideshows from adversanes.

A judge-member stated that it 1s important for the rules to provide advice and
direction to tnial judges in this difficult area of discovery law. But, she suggested, the
committee note should be amended to eliminate the controversial language on protecting
information at trial  Another judge added that removing the note language would also be
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advisable because 1ssues at trial are much broader and also involve the rules of relevance.
In short, she recommended, the commuttee should make 1t clear that discovery 1s
discovery and tnal 1s trial.

A member strongly supported the rule but suggested that the commuittee be very
careful about the scope of its authority It has clear authority, he said, to decide what
information may be discovered, but no authority to create an evidentiary privilege
governing what may be introduced at trial. He asked whether the states that have a
sumilar rule, such as New Jersey and Massachusetts, have actually created an evidentiary
privilege. Judge Kravitz responded that the advisory committee was convinced that the
proposal was a discovery rule only, and it does not create a privilege.

A participant recommended that the committee note be revised to eliminate all
language regarding information at trial. He also rejected the charge that experts are
merely hired guns, noting that an expert’s reputation and credibility are very important.
Good experts, he said, value their reputation and are more than just advocates. Of course,
they would not be called unless their testimony is helpful to the party calling them

Another participant concurred and suggested that the concerns of the law
professors appear to be less with the Rules Enabling Act than with their vision of experts
as independent, learned truth-seekers, rather than paid advocates. He suggested that ther
opposition 1s based on theory and not real experience. He said that the best way for
lawyers to challenge experts is by good cross-examination.

A member pointed out that there is a genuine risk for lawyers that the work-
product protection that governs discovery will not continue to protect them at trial. As a
result, he suggested, the amendments may not actually work in practice. Judge Kravitz
responded, though, that his understanding is that practitioners believe that if the work-
product information 1s protected during discovery, the remaining risk of disclosure at trial
will not be significant enough for them to incur the costs of hiring two sets of experts or
to resort to all the other artificial practices that the proposed amendments are designed to
avoid. Several members agreed.

Another member suggested a parallel situation between the proposed amendments
to Rule 26 and the recent development of FED. R. EvID. 502 (waiver of attorney-client
privilege and work-product protection). The evidence rule, too, was devised specifically
to allay the fear of lawyers that protection given to documents during discovery 1n a given
case will not carry over to future cases. With Rule 502, the bar argued forcefully that if
the protection against waiver does not carry over to future proceedings in the state courts,
the rule would be useless as a practical matter in achieving its goal of reducing discovery
costs. With the Rule 26 amendments, however, the bar has not suggested that confining
the work-product protection to the discovery phase of litigation will undermine the
practical value of the rule.
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Judge Kravitz suggested that these problems should not occur very often at tnal,
and 1t may simply be necessary to let the rule play out in practice. He added that the rule
cannot provide 100% protection, but the bar has been telling the committee that the
amendments offer a practical solution to difficult and costly problems. Professor Cooper
pointed out that the New Jersey state rule deals only with discovery, and the bar in that
state has informed the advisory committee that it has caused no problems at trial. The
rule’s most important effect, they said unequivocally, has been to change the behavior and
the very culture of the lawyers in dealing with experts’ drafts and communications.

FED. R. C1v. P. 56

Judge Kravitz reported that public reaction to the proposed revision of Rule 56
(summary judgment) had been mixed. The great majority of comments, even those from
judges and lawyers criticizing particular aspects of the rule, acknowledge that the revised
rule 1s clearly organized and effectively addresses a number of problems arising in current
practice. The objections to the rule, he said, fall into three categories.

First, many — but not all — plaintiff’s lawyers and law professors criticizing the
proposed rule appear to oppose summary judgment in general and are concerned that the
revised rule may lead to additional grants of summary judgment. But, he said, research
conducted by the Federal Judicial Center demonstrates that the amendments will not
produce that result. Opponents also object to the rule’s point-counterpoint procedure,
claiming that it focuses exclusively on individual facts and obscures inferences, thereby
preventing plaintiffs from telling their full story. Judge Krawitz suggested, though, that
he — as a judge — looks first to the parties’ briefs for a gestalt view of a case and to
discover the lawyers’ theory of the case. Later, he said, he consults the point-
counterpoint to hone 1n on and confirm specific facts in the record.

Second, many — but not all — members of the defense bar support the point-
counterpoint approach. They strongly urge, though, that proposed Rule 56(a) be revised
to specify that a judge “must” — rather than “should” — grant summary judgment if there is
no genuine dispute as to any material fact and a party 1s entitled to judgment as a matter
of law. The great majority of comments from the defense bar support using “must.” In
addition, the defense bar would like to have the rule provide sanctions for frivolous
opposition to summary judgment.

A member said that the proposed rule will send an important reminder to the
courts that they need to grant summary judgment when it 1s appropriate. Many cases have
no matertal facts in dispute and should not go to a jury. Nevertheless, some judges
announce that they will not decide summary-judgment motions until the moment of trial.
So the lawyers have to prepare for trial, and their clients bear unnecessary and

19



January 2009 Standing Committee - Draft Minutes Page 20

unreasonable additional costs. A revised Rule 56 is needed, he said, if only to prod
Judges into acting on summary-judgment motions.

Third, many judges and some federal practitioners say that the point-counterpoint
approach is not an effective procedural device. They recommend that the rule permut
local discretion, rather than impose a national procedure. More importantly, many judges
informed the committee that they have actually used the point-counterpoint procedure and
have found 1t unsatisfactory for a variety of reasons. First, they say, it 1s not user-friendly
and increases the cost of litigation. Second, they believe that it distracts from the merits
of a case and encourages disputes over the statement of facts and motions to strike.

Third, they say that the point-counterpoint process results in evasion of the page
limitations on the briefs. Fourth, it lets moving parties dictate the facts, and it ignores
inferences. Fifth, districts that have adopted the point-counterpoint procedure tend to
have generated more paperwork, and the motions take longer to resolve.

Judge Kravitz noted that one lawyer had told the committee that the summary
judgment papers in point-counterpoint districts are simply too long and require a good
deal of unnecessary work by lawyers in dealing with immaterial facts and responses.
Judge Kravitz explained that the advisory committee had struggled to confine the point-
counterpoint procedure to essential, material facts and had heard from members of the bar
that a numerical limitation should be imposed on the number of facts that a party may
include 1n its statement.

Judge Kravitz said that these are substantial criticisms, especially because they
come from people who have used point-counterpoint and have abandoned 1t. In defense
of the proposal, though, he said that the rule allows a judge to opt out of 1t on a case-by-
case basis. Nevertheless, he said, some judges do not want to use the point-counterpoint
process in any cases.

Judge Kravitz reported that the advisory committee had initiated the project to
revise Rule 56 for two reasons. First, summary-judgment practice around the country
varies enormously, even within the same district. The commuttee concluded that there
was substantial value in encouraging more national uniformity n the federal court system
for a procedure as vital as summary judgment. Second, he said, summary judgment
practice in the federal courts has deviated greatly from the text of the rule, and it is
appropriate to update the rule to reflect the actual practice.

Judge Kravitz stated that the advisory committee would like to have the Standing
Committee’s input on the importance of national uniformity in summary judgment
practice. He reported that several members of the bench and bar have told the commuttee
that summary judgment today lies at the very heart of federal civil practice and should be
relatively uniform across the federal system. Others, though, have said that local courts
should be able to shape the procedure the way they want, in coordination with their local
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bars. Moreover, they say, it s relatively easy for lawyers to ascertain what the practice s
in each court and adapt to it. Therefore, procedural uniformity may not be very
immportant.

Judge Kravitz said that some commentators have urged that Rule 56 not specify a
particular procedural method for pinpointing material, undisputed facts. Judges or courts
should be free to adopt the point-counterpoint procedure, but only 1f they wish. On the
other hand, if national uniformity is deemed an important, overriding value, the advisory
committee must decide what the national default procedure should be. On that point, the
advisory committee believes that the point-counterpoint procedure specified 1n the
published rule 1s the best approach to take. The local rules of some 20 districts require
both parties to prepare summary-judgment motions 1n a point-counterpoint format, while
roughly another third only require the movant to list all undisputed facts 1n individual
paragraphs. Thus, if the advisory committee were to choose another approach, there
would still be opposition to the rule from courts that have a point-counterpoint system.
Therefore, the threshold question 1s whether national uniformity 1s truly needed in Rule
56.

One member argued that uniformity is important, and the advisory committee
should continue trying to draft a national rule. But, she said, allowing an opt-out from the
national procedure by local rule of court would be a good 1dea and would make the rule
much more acceptable to the courts. Even allowing a broad opt-out would still be a
marked improvement over the current rule.

A lawyer-member said that national uniformity is indeed important, but the fact
that there is such strong dissent from the proposal by many judges argues for including a
broad opt-out provision. He suggested that 1t would be helpful to have a national
procedure specified in the rule, but courts should be allowed to deviate from it broadly.

A judge-member agreed that uniformity is the key question to focus on. She said
that the point-counterpoint system works well in her experience, but the committee needs
to respect the view of judges and lawyers who claim that it increases costs and disputes.
It 15 hard in the end to be optimistic about achieving national uniformity because each
court has developed 1ts own system over time and is comfortable with it.

Another member agreed that uniformity is the critical question, but argued that it
simply may not be achievable. The comments and testimony have indicated that the
proposed rule will not be as successful as expected. In reality, imposed uniformity 1s
likely to be ephemeral because judges will add their own requirements to whatever any
national rule specifies.

Professor Coquillette pointed out that Congress over the years has urged more
national uniformuty and has expressed concemn over the proliferation of local court rules.
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The committee’s local rules project, he said, had been successful in getting the courts to
eliminate local rules that are inconsistent with the national rules. Nevertheless, the
project avoided treading in two areas where enormous differences persist among the
courts — attorney conduct and summary judgment. Many local rules, he said, are clearly
better than the current FED. R. CIv. P. 56, but the differences of opinion among the courts
are so deep that 1t 1s extremely difficult to achieve national uniformity

He noted that the 1993 amendments to FED. R. CIv. P 26 allowed individual
district courts to opt out of the national disclosure requirements by local rule. Many
districts opted out, in whole or in part. There was no uniformity even within many
districts. The only way to restore umiformity was to dilute the national rule, a change that
itself required considerable effort. He suggested that 1t would be better to have the
national rule not specify any particular procedures than to have one that sets forth national
procedures but authorizes wholesale opt-outs. Allowing a broad opt-out by local rule, he
said, will not promote uniformity.

Judge Kravitz explaned that the problem with summary judgment vanations
among the courts is not only that courts have a fondness for their own local rules and
resist change, but it is also that many judges genuinely believe that the proposed national
rule will add costs without making meaningful improvements.

Two members recommended that the committee proceed with the point-
counterpoint proposal, but another suggested that the rule require that only the moving
party state the material, undisputed facts in numbered paragraphs without burdening the
opponent with having to respond to each fact in numbered paragraphs. Another member
expressed support for the point-counterpoint process, but suggested that the committee
umpose a limit on the number of facts that may be stated and consider a different system
for certain categories of cases.

A participant pointed out that his district had used the pomnt-counterpoint system
for more than a decade, but had abandoned it because it was not helpful to judges in
resolving summary-judgment motions. They discovered that 1n reality there are not many
disputed facts after discovery. Rather, cases turn largely on inferences drawn from the
facts, rather than the facts themselves.

A member related that the point-counterpoint procedure 1s currently used in his
district, and all the judges follow it. But a visiting judge from a district without the
procedure has criticized it strongly, and the district court 15 taking a fresh look at the
matter.

Several participants said that they liked the point-counterpoint process because it
adds structure to the rule and forces attorneys to focus on the facts, but they recognized
that it may add costs. They emphasized that the briefs or memoranda of law, which argue
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the inferences drawn from the facts, are more important than the statements of facts
themselves. One lawyer-member said that he had practiced in both courts that have the
process and those that do not have 1t, and he has no problem in adapting to the
requirements of each court or allowing courts considerable {atitude to structure their own

Process.

Judge Scinca pointed out that the proposed changes in Rule 56 will have to be
approved by the Judicial Conference. It 1s a virtual certainty, he said, that they will be
placed on the discussion calendar for a full debate.

Two other members suggested that the key problems are not so much with the
mechanics of the procedure, but the fact that some district judges are simply not deciding
summary-judgment motions. Judge Kravitz noted that the advisory committee had
learned from the Federal Judicial Center’s research that summary judgment motions
remain undecided unti! trial 1n many districts. But that problem will not likely be cured
by any rule.

Professor Cooper pointed out that the Federal Judicial Center’s research had
shown that there 1s more hikelthood that summary-judgment motions will be decided 1n
the point-counterpoint distnicts, The figures show that more motions are granted in these
districts, but largely because a higher percentage of motions are actually ruled on. There
simply are more rulings in the point-counterpont districts. On the other hand, the courts’
tume to disposition 1s longer in these districts, in part because 1t may take more judicial
time to resolve summary judgment motions presented in this detailed format. The
numbers may not be not reliable, though, because there may be other reasons for delays in
some districts, such as heavy caseloads.

Judge Kravitz mentioned that some sentiment had been expressed that the point-
counterpoint system may favor defendants and the well-heeled. The advisory committee,
he said, had tried to address that perception by allowing an opponent of a summary-
judgment motion to concede a particular fact for purposes of the motion only. This
provision would save the opponent the expense of having to respond in detail to each and
every fact asserted to be undisputed.

Judge Kravitz emphasized that a fundamental principle for the advisory
committee has been to produce a rule that does not favor either side. The commuttee, he
said, had succeeded in that objective, despite certain criticisms from both sides. He
suggested that the opposition from some plaintiffs’ lawyers is really a proxy for their
opposition to summary judgment per se. He pointed out that other plaintiffs’ lawyers
support the proposal, though they favor a cap on the number of facts that may be stated.

A member added that the perception that the point-counterpoint process 1s favored
by defendants and opposed by plaintiffs makes no sense. He suggested that defense
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counsel normally want to have as few disputed facts as possible when seeking summary
judgment. Plaintiffs, on the other hand, want to raise as many facts as they can.

One participant pointed out that summary judgment 15 the key event in many
federal civil cases, either because it disposes of a case or, 1f denied, eads to settlement.
He emphasized that summary judgment must be seen as interconnected with several other
procedural devices specified in the Federal Rules of Civil Procedure — such as Rule 8
{(pleading), Rule 12 (defenses), Rule 16 (pretrial management), and Rules 26-37
(disclosures and discovery). The numbering and organization of the rules imply that
these are separate stages of litigation, rather than essential components of an
interconnected process. He suggested that the committee consider bringing those rules
physically closer together, instead of having them spread out as they are now. He also
suggested that the committee consider looking at all the rules as a whole and examining
how all the parts work together.

He added that faux uniformity may not be a bad idea. There are clear differences
among regions, judges, and types of cases. There are also great differences among the
bar, both as to the culture of the bar and the quality of individual lawyers. There are
differences, too, 1n the abilities and preferences of individual judges. And 1t must be
recognized that judges have to work hard to grant a motion for summary judgment.

Judge Kravitz reported that the advisory committee had decided to conduct a two-
day conference 1n 2010 at a law school to conduct a holistic review of all these
interrelated provisions and how well they work in practice.

FED.R. C1v. P. 45

Judge Kravitz reported that the advisory committee was considering potential
revisions to FED. R. CIv. P. 45 (subpoenas). The rule, he said, is long, complicated, and
troubling to practitioners. Practical issues have been raised, for example, regarding:
whether Rule 45 issues should be decided by the court where the action is pending or the
court where a deposition is to be taken or production made; the use of the rule to conduct
discovery outside the normal discovery process; the adequacy of the modes of service;
use of the rule to force corporate officers to come to trial; and the continuing relevance of
the territorial limits of subpoenas, such as the 100-mile radius that dates from 1789. He
noted that Judge David G. Campbell’s subcommittee will take the lead on this issue, and
Professor Richard L. Marcus will serve as the principal Reporter.

Professor Cooper added that the Federal Rules of Appellate Procedure intersect
with the Federal Rules of Civil Procedure 1n several ways, and the advisory committee 1s
working on jomnt projects with the appellate advisory commuttee. He noted, for example,
the suggestion that FED. R. APP. P. 7 (bond for costs on a civil appeal) include statutory
attorney fees as costs on appeal. The civil advisory comnuttee, he said, has been
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considering changes to FED. R CIv P 23 (class actions) for several years, and the
problem of objectors to class settlements is a long-standing and difficult one The civil
advisory commuttee would be nterested, for example, in whether 1t 1s appropnate to
require a cost bond for objectors who appeal from approval of a class-action settlement,
especially i fee-shifting cases. He added that some appeals by objectors are on solid
grounds, but some clearly are not.

REPORT OF THE ADVISORY COMMITTEE ON CRIMINAL RULES

Judge Tallman presented the report of the advisory commiuttee, as set forth in his
memorandum and attachments of December 15, 2008 (Agenda Item 8).

Informational Items
FED. R. CRIM. P. 32

Judge Tallman reported that the advisory committee 1s considering a possible
revision to FED. R. CRIM. P. 32(h) (notice of possible departure from sentencing
guidelines). Under the current rule, a sentencing court must notify the parties 1f it intends
to depart from the sentencing guidelines range on a ground not 1dentified in the pre-
sentence report or the parties’ submissions. There has been litigation, he said, over
whether the rule also applies to varances from the guidelines under United States v.
Booker, 543 U.S. 220 (2005). Recently, the Supreme Court held 1n Irizarry v. United
States, 553 U.S.  (2008), that the rule does not apply to variances. So the committee
may wish to amend the rule to cover both. Alternatively, though, it may also consider
eliminating Rule 32(h} altogether.

Judge Tallman reported that the American Bar Association had approved a
resolution to mandate disclosure to the parties of all information used by probation officers
in preparing their pre-sentence reports. The proposal is designed to increase transparency,
and both the defense and the government argue for greater openness in the sentencing
process.

The advisory committee, he said, had discussed the proposal and was concerned
that it could compromise sources who give confidential information to probation officers,
including victims and cooperating witnesses. It would also impose additional burdens on
probation offices and make the process of preparing reports more adversarial than 1t i
now. He explamed that the commuttee was relying heavily on the Federal Judicial Center
and the Admmstrative Office to canvass those district courts currently following a regime
similar to the ABA model to ascertain what their practical experience has been. In
particular, the staff will explore with the courts whether there 15 ment to the concerns that
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sources will be compromised 1f all communications to probation officers must be
disclosed.

Professor Beale added that there 1s a relationship between FED. R. CRIM. P. 32(h)
and the ABA proposal to require disclosure of all materials presented to the probation
officer. If more mformation were disclosed to the parties earlier, more would be on the
record at the time of sentencing, and notice of planned departures or variances would not
be needed. A member suggested that many judges are concerned that the ABA proposal
will add another layer of litigation. Another pointed out that defendants 1n her district
have asked for access to mformation given to probation officers regarding earlier cases in a
defendant’s criminal history. That information, though, may reveal information about
victims, cooperating witnesses, and other sensitive matters.

FED. R. CRIM. P. 12(b}

Judge Tallman reported that the Supreme Court held in United States v. Cotton,
535 U.S. 625 (2002), that omission of an essential element 1n the indictment does not
deprive the court of jurisdiction. Under the current rule, a motion alleging a failure to state
an offense can be made at any time. In light of Cotron, the advisory commuttee is
exploring an amendment to FED. R. CRIM. P. 12(b) (motions that must be made before
trial) to require that a challenge for failure to state an offense, like other defects in an
indictment or information, be made before trial. Under FED. R. CRIM. P. 12(e), a party
waives the defense or objection 1f not made on time, but the court may grant relief from
the waiver for “good cause shown.”

He explained that the proposal raises a number of difficult issues, particularly
relating to the breadth of the “good cause” that the defendant must show to obtain relief.
Some courts, for example, interpret the rule to require both “good cause” and “prejudice.”
The requirement to show “good cause” may result 1n a defendant forfeiting substantial
rights merely because of an error of counsel in failing to raise the defect earlier. In
addition, the committee is concerned about the relationship between the proposed
amendment and cases holding that the Fifth Amendment precludes a court from
constructively amending an indictment. He said that the advisory committee had voted 7
to 5 to continue working on the proposed amendment and will consider the 1ssue again at
its April 2009 meeting.

TECHNOLOGY

Judge Tallman reported that the advisory committee had formed a technology
subcommiittee, chaired by Judge Anthony J Battaglia, to conduct a comprehensive review
of all the criminal rules to assess whether amendments are desirable to sanction the use of
new technologies. He pointed out that several rules already permit the use of technology,
such as the use of video teleconferencing to conduct certain proceedings. But more
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amendments may be needed to let judges, lawyers, and law enforcement agents take full
advantage of technology i performung their jobs The subcommuttee, he said, was
expected to complete its report in time for the advisory committee’s April 2009 meeting,.

AUTHORITY OF PROBATION OFFICERS TO SEEK AND EXECUTE SEARCH WARRANTS

Judge Tallman reported that the advisory committee was considering a preliminary
proposal referred by the Criminal Law Committee that would authorize probation officers
(and pretrial services officers) to seek and execute search warrants. The proposal, he said,
was controversial and would represent a major change of policy for the federal courts.
Among other things, 1t raises questions of separation of powers because probation officers
are part of the judiciary. In effect, judiciary employees could be asking a court for a search
warrant to obtain evidence that might lead to criminal charges, a decision entrusted to the
executive branch. Professor Beale added that the Department of Justice had expressed
concern about the proposal because of the possibility of probation officers, who are not
law enforcement officers, interfering with investigations and other prosecution efforts.

Judge Tallman pointed out that committee members had expressed concern that
seeking and executing search warrants could interfere with the relationship between
probation officers and their clients and impede the effectiveness of the officers. They were
also concerned about the training and safety of probation officers 1f they will be placed in
dangerous situations that may arise when conducting a search.

Judge Tallman reported that he had sent a letter to Judge Julie E. Carnes, chair of
the Criminal Law Commuttee, advising her of the advisory committee’s initial concerns
and inviting her to participate 1n the April 2009 meeting. In response, he said, she advised
that members of the Criminal Law Committee share some of the same concerns.

VICTIMS™ RIGHTS

Judge Taliman reported that the advisory committee was continuing to monitor a
number of issues arising under the Crime Victims® Rights Act. He noted that the General
Accountability Office had just published a comprehensive report on implementation of the
Act, which gave the judiciary a clean bill of health for its efforts. The report also noted
that the Act’s 72-hour limit on the time for a court of appeals to act on mandamus review
appeared to be too short. Professor Beale added that the advisory committee did not
pursue amending that particular statutory deadline as part of the judiciary’s time-
computation legislation because it raised significant policy issues, which were not
appropnate for the package of proposed technical changes to accommodate the new time
computation rule.

Judge Tallman reported that the advisory committee has been receiving written
reports of the regular meetings that the Department of Justice holds with victims’ rights
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organizations. In addition, he said, the advisory committee anticipates that additional
legislative proposals on victims’ rights might be introduced in the new Congress.

FED.R. CRIM. P. 12 4

Finally, Judge Tallman reported that the advisory committee had received a request
from the Codes of Conduct Committee to consider an amendment to FED. R. CRIM. P. 12.4
(disclosure statement) to require additional disclosures that could help courts screen for
potential conflicts of interest. The proposal would assist courts in ascertaining whether an
organization, including its subsidiary umits or affiliates, that was a victim of a crime is one
in which a judge holds an interest.

REPORT OF THE ADVISORY COMMITTEE ON EVIDENCE RULES

Judge Hinkle presented the report of the advisory committee, as set forth 1n his
memorandum and attachments of December 1, 2008 (Agenda Item 7).

Amendments for Publication
RESTYLED FED. R, EvID. 501-706

Judge Hinkle reported that the advisory committee had now completed restyling
two-thirds of the Federal Rules of Evidence. The final third of the rules, he said, will be
more difficult to restyle because 1t includes the hearsay rules. He pointed out that, for the
first time, the committee’s reporter, Professor Daniel J. Capra, could not attend a Standing
Committee meeting due to a conflict with essential teaching duties. He also regretted that
Professor R. Joseph Kimble, the committee’s style consultant, could not attend the
meeting because of winter snows and transportation difficulties. He said that both will
participate in the June 2009 meeting.

Judge Hinkle pointed out that Judge Hartz had discovered a glitch in the restyled
draft of FED. R EvID. 501 (privilege). It could be read to suggest that 1f testimony relates
to both a federal and state claim, only state law will apply. Case law, however, suggests
that federal law applies.

The advisory committee, he said, intends no change 1n the law. Accordingly, it
recommends substituting the following language for the last sentence of FED. R. EvID.
501: “Butn a civil case, with respect to a claim or defense for which state law supplies
the rule of decision, state law govemns the claim of privilege.” A corresponding change
will also be made in FED. R, EVID. 601 (competency to testify).
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A member praised the work of the advisory committee, but expressed concern over
some of the style conventions, mcluding the use of bullets rather than numbers in some
lists, the use of dashes rather than commas, and beginning sentences with “but,” “and,” or
“or.” A member pointed out, however, that these conventions are fully consistent with
widely accepted contemporary style. Judge Hinkle promised to bring these concerns back
to the advisory committee for consideration at its next meeting.

The committee by a vete of 10 to 2 approved the restyled FED. R. EvVID. 501-
706 for publication, including the substitute language for FED. R. EVID. 501 and 601.
The dissenting members explained that their negative votes were motivated solely by what
they regard as some inelegant and inappropriate English usage in the restyled rules. Judge
Rosenthal added that the commuttee’s action will be subject to an additional, final review
of the entire body of restyled evidence rules at the June 2009 commuttee meeting.

Informational Items

Judge Hinkle reported that only one public comment had been received 1n response
to the proposed amendment to FED. R. EVID. 804(b)(3) (hearsay exception for a statement
against interest), and the scheduled public hearing had been cancelled because there had
been no requests to testify.

He added that the advisory commuittee was continuing to monitor case law
developments in the wake of the Supreme Court’s holding in Crawford v. Washington,
541 U.S. 36 (2004), that admission of “testimonial” hearsay violates an accused’s right to
confrontation unless given an opportunity to cross-examine the declarant He said that
case law developments to date suggest that amendments to the hearsay exceptions in the
rules may not be necessary.

GUIDELINES ON STANDING ORDERS

Judge Rosenthal reported that Professor Capra had prepared an excellent report on
the use of standing orders and general orders 1n the district courts and bankruptcy courts.
In addition, a survey of the courts had been conducted asking judges for their advice in
identifying matters that belong n local rules versus those that may be addressed
appropriately in standing orders. The survey results, she said, had shown that the courts
do not want federal rules to regulate standing order practices, but they do favor the
committee distributing guidelines to help them decide what matters should be included 1n
their local rules and standing orders.

To that end, she said, Professor Capra had prepared draft Gmdelines For
Distingmishing Between Matters Appropriate For Standing Orders and Matters
Appropriate for Local Rules and For Posting Standing Orders on a Court’s Website.
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Judge Rosenthal emphasized that the proposed guidelines were not an attempt by the
Standing Commuttee or the Judicial Conference to dictate particular binding rules that the
courts must follow.

Several members endorsed the guidelines and said that they were very well-wntten
and helpful. But one expressed reservations about the specific language of Guideline 4 on
the grounds that 1t appears to give too much encouragement to individual judges to deviate
from court-wide standing orders. He suggested that 1t may also be internally inconsistent
with Guideline 8, specifying that individual-judge orders may not contravene a court’s
local ruies.

Another member suggested, though, that Guideline 4 had an appropriately
negative tone because it appeared to fault district judges for having orders different from
their own district court rules and standing orders. She said that it is perfectly appropriate
to accommodate some individual-judge preferences, such as those dealing with courtesy
copies of papers and courtroom etiquette. In fact, the commuttee may not have authority to
address the orders of individual judges. She recommended that the guidelines focus on
court-wide orders and say nothing about the orders of individual judges.

Judge Rosenthal agreed that the guidelines will be more successful if they are not
openly negative as to the preferences of individual judges. But some members cautioned
that individual-judge orders can be a senous problem. Some are very beneficial, they said,
but others are not. Some, in fact, are contrary to the national rules and may contain
matters that should be addressed in local rules, rather than orders. Moreover, the orders of
individual judges are not readily accessible, may not be posted on a court’s website, and
can create a trap for litigants. The point of the proposed guidelines, she said, was not to
make judges change their procedures, but to make them aware of the effects of their
actions.

Professor Coquillette pointed out that the current standing orders project should be
viewed in the context of the local rules project and the 1995 amendments to FED. R. C1v.
P. 83. As revised, the rule specifies that no sanction or other disadvaniage may be imposed
on a party for noncompliance with a procedural requirement unless the requirement has
been set forth in a national or local rule or the party has received actual notice of it in the

particular case.

Judge Rosenthal explained that there are two kinds of standing orders — court-wide
standing orders and the standing orders of individual judges. The commuttee, she said, can
address court-wide standing orders, but an individual judge’s ability to include the judge’s
own preferences, particularly on such matters as courtroom practices, is a much more
delicate matter. She said that she agreed with Professor Capra's view that 1t would be a
more successful approach 1f the commuttee were to focus on court-wide standing orders.
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Judge Rosenthal added that 1f an order affects lawyers and litigants on a district-
wide basis, 1t should be set forth in a local rule of court. But 1t is appropriate to let
individual judges continue to mclude variations and tnnovations in their own standing
orders. In addition, she said, judges normally send specific orders and detailed wntten
mstructions to the parties at the outset of each case. The parties, thus, receive actual notice
of what the judge expects from them. The committee, she said, should not attempt to
police the orders of individual judges. Its goal should be simply to provide helpful advice
to the courts and urge them to make all orders readily accessible and easily searchable.

Members suggested some specific edits for the guidelines. Judge Rosenthal said
that the document would be amended to take account of these concerns and re-circulated
to the members after the meeting.

Judge Swain asked whether the commuttee would like comments from the
Advisory Commuttee on Bankruptcy Rules. Judge Rosenthal responded that comments
would be very welcome, and the advisory committee should explore whether any changes
in the guidelines would be appropriate for the bankruptcy courts. At this point, though, the
focus should be on sending the guidelines to the district courts.

SEALED CASES

Judge Hartz, chair of the Ad Hoc Subcommittee on Sealed Cases, reported that the
Federal Judicial Center has been examining all cases filed in the federal courts since 2006
to ascertain for the subcommittee what types of cases are sealed. The Center’s 1nitial
review has now been largely completed. The results show that many of the sealed cases
on the civil docket are filed under the False Claims Act. By statute, they must be sealed
until the government decides whether or not to proceed. It often takes a long time for the
government to make 1ts decision. Moreover, some of these cases are later dismissed, but
not unsealed.

The largest number of sealed cases are on the districts’ magistrate-judge dockets,
and many of them involve the 1ssuance of warrants. It appears that many were never
formally unsealed after the warrants were executed, an indictment filed, and a district-
court criminal case opened. Only one bankruptcy case has been identified among the
sealed cases. The subcommittee leamed later that the courts” CM/ECF case management
system now provides an electronic remunder to unseal a filing after a certain period of tume
has elapsed.

Judge Hartz said that the initial research by the Center for the subcommittee seems
to reveal that there are few, if any, systemic problems with sealed cases in the courts. He
noted that the procedure in his circuit has been for the court of appeals to carry over the
status of a case from the district court. Thus, if a case has been sealed by a district court, 1t
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will remain sealed 1n the court of appeals, and sometimes the circunt judges are unaware of
the sealing. Another yjudge reported that the court of appeals 1n her circuit effectively
orders that all cases be unsealed at filing but asks the parties to petition the court if they
wish to have the cases remain sealed.

PANEL DISCUSSION ON PROBLEMS IN CIVIL LITIGATION

Mr. Joseph chaired the panel discussion and announced that 1t would focus on the
1deas set forth in the draft report on the civil justice system prepared by the American
College of Trial Lawyers Task Force on Discovery and the Institute for the Advancement
of the American Legal System. He pointed out that the report 1s not yet final, but would
likely be endorsed by the College. It sets forth a series of broad principles and
recommendations to improve civil litigation in the federal and state courts, addressing
such areas as pleading, discovery, experts, dispositive motions, and judicial management.

Professor Cooper opened the discussion by referring to recent reform efforts by the
Advisory Committee on Civil Rules. He noted that the committee had been looking at
pleading for years. It has explored fact pleading or substance-specific pleading rules, but it
has not been prepared to pursue that path. Recently, the committee has considered
reinvigorating motions for a more definite statement under FED R. CIv. P 12(e} to support
the disposition of motions to dismiss, for judgment on the pleadings, and to strike under
FED R. CIv.P. 12(b), (¢), and (f). More ambitiously, a more definite statement might
promote more effective pretrial management. The concept was endorsed by the lawyer
members of the advisory committee, but all the judges cautioned that it would result 1n the
lawyers filing motions for a more definite statement in every case.

The advisory commuttee has also made some progress in drafting a set of
simplified procedures that include fact pleading and much reduced discovery, but that
project has been placed on indefimite hold. The committee’s next effort will be to solicit
ideas for improving the civil process at a major conference next year with members of the
bench and bar.

Professor Cooper said that hope springs eternal for rulemakers in their efforts to
make procedural rules “just, speedy, and inexpensive,” in the words of FED. R. CIv. P. 1.
He noted, for example, a new rule in New South Wales specifies that resolution of cases
should be “just, quick, and cheap,” parallel to FED. R. C1v. P. 1. The 1848 Field Code had
a standard that a complaint should be a statement of the facts constituting a cause of action
in ordinary and concise language, without repetition, in such a manner as fo enable a
person of common understanding to know what 1s intended. In 1916, Senator Root
proclaimed that procedure ought to be based on common intelligence of the farmer, the
merchant, and the laborer. There 1s no reason why a plain, honest man should not be
permitted to go into court to tell his story and have the judge be permitted to do justice in
that particular case. In 1922, Chief Justice Taft addressed the American Bar Association
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and argued that the plan should be to make procedure so simple that it requires no special
knowledge to master it. Indeed, a plaintiff should be able to write a letter to the court to
make his case.

Professor Cooper pointed out that good rules often do not work in practice, even
though they may be sound in principle and expertly crafted The 1970 amendments to the
Federal Rules of Civil Procedure, for example, were good rules, but they do not function
as anticipated. There may be a variety of reasons to explain the phenomenon It may be
because the rules are trans-substantive or govern the litigation of topics that are just not
well suited to resolution through our adversary dispute system. They may be focused too
much on ordinary, traditional litigation. Or perhaps the system is no longer effective for
the general run of claims.

The problem, 1n part, may lie with the lawyers. We may have developed a world
of Itigators and associates who understand discovery well, but few actual trial lawyers.
The fault may be attributable 1n part to adversary zeal run amok, the structure of law firms,
and the realities of hourly billings and law practice as a business. Judicial overload and
the lack of judicial resources, too, may be part of the problem. Sound pretrial management
18 needed, and some pretrial and discovery problems need to be addressed quickly. But the
judges may not be available or willing to oversee cases or resolve problems n a timely
manner.

Professor Cooper suggested that inertia is a major obstacle to reform, as lawyers
generally do not like change. He noted, by way of example, that a bar commttee had
objected recently to the proposed revision of FED. R. CIv. P. 56 (summary judgment)
because the current Rule 56 has a long history of interpretation, and 1t would be impossible
to predict the umintended consequences 1f the rule were changed. The fear of doing
something different, he said, 1s prevalent

In addition, the rules committees have been told to make no changes in the rules
without first having sound empirical support behind them. As a result, the committees
turn regularly to the Federal Judicial Center to provide them with excellent research
support. The Center’s resources, though, are limited. Its research can identify associations
1n the data between specific procedures and specific outcomes, but it cannot often prove
actual causation. Therefore, 1t is difficult to predict with certainty the impact that
proposed amendments will have

Finally, Professor Cooper noted that a critical issue for reform of the civil justice
system is which body should nitiate 1t. The rules commuttee process, he said, unlike the
legislative process, provides balance and careful discussion and deliberation. But
sometimes there is political resistance to certain rules changes based on partisan or
financial interests. Note, for example, the opposition to proposed changes in FED. R. CIv.
P. 11 (sanctions) and FED. R. CIv. P. 68 (offer of judgment) 1n the past, and to certain
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aspects of proposed FED. R. CIv. P. 56 (summary judgment) now. Getting even modest
changes through the system can be difficult if certain segments of the bar and their chients
oppose them strongly. As a result, the advisory committee treads carefully and strives for
consensus, when feasible.

Discovery, for example, has been on 1ts agenda for over 30 years, and there appears
to be no end in sight. Notice pleading, for example, has been brought back to the table by
the Supreme Court’s decision 1n Beil Atlantic v. Twombly, 550 U.S. 554 (2007). The
package of notice pleading, discovery, and summary judgment, though, lLies at the very
heart of the revolutionary 1938 Federal Rules of Civil Procedure. They represent the very
soul of the current civil justice system. Therefore, making significant changes in these
basic components of the rules — as the proposals of the College and Institute appear to
recommend — may have consequences that are profoundly political. As a result, it is
natural to ask whether a change of this sort should be made through the Rules Enabling
Act process.

Judge Kourlis suggested that the 1deas and recommendations embodied in the
report are not new. They respond to a pervasive belief that the civil justice system 1s just
too costly and laden with procedures. In many ways, she said, the report’s
recommendations mirror the proposed Transnational Principles and Rules of Civil
Procedure drafted, in part, by the American Law Institute, the new civil rules of the
Arizona state courts, and the simplified rules developed a few years ago by the advisory
committee.

For some time, she said, there has been a variety of opinions about whether the
rules should be substantially revised, merely tweaked, or left untouched. But a great many
observers, including legislators, have come to the conclusion that substantial changes in
the civil justice system are needed.

She pointed out that the Federal Rules of Civil Procedure cast a long shadow over
the civil justice system and set the standard for litigation throughout the nation. The
federal rules committees occupy a unique leadership position. Among the states, 23
follow the federal rules closely, and 10 more apply them relatively closely. Eleven states
rely on factual pleading, and 4 have hybrid systems.

Judge Kourlis said that lawyers and judges tend to cleave to consensus. But the
search to achieve consensus can impede the sort of innovation that 1s needed. Therefore,
the report declares that it is time to answer the growing voice for change. To that end, it is
time for the federal system to lead the way. The federal rules commuttees can take
advantage of the expertise of the Federal Judicial Center and the Administrative Office,
and they enjoy a great electronic case management and data collection system that can
provide the sorts of empirical data that the reform effort requires  State courts,
unfortunately, just do not have those resources.
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Judge Kourl:is emphasized that the report does not advocate wholesale revision of
the rules. Rather, 1t recommends carefully designed pilot projects that can provide critical
empirical information on how to reduce costs, increase customer satisfaction, and perhaps
increase the number of trials. She said that innovative pilot programs are easier to
establish in the state courts than in the federal courts, but the states are not good at
collecting data from them.

She recognized that federal law does not readily accommodate pilot programs.
Nevertheless, the committee might wish to reexamine FED. R. C1v. P. 83 (local rules) or
seek legislation to establish appropnate pilot projects. Clearly, she said, the language and
intent of the Rules Enabling Act would support the suggested reform efforts.

She recommended, though, that the courts proceed carefully. The civil justice
system is tarnished 1n the eyes of the public, lawyers, and litigants alike. Some of the
criticisms may be unjustified, but some are clearly justified. The plea to rulemakers is that
they remember whom they are serving and that their charge 1s to provide a civil justice
system that is as good as they can make it.

Mr. Saunders reported that the drafters of the American College-Institute report
had not been constrained by the Rules Enabling Act or by precedent. The group, he said,
was composed of tnal lawyers and two judges, but no scholars. They were liberated to
write on a blank slate. They started by considering the existing civil discovery system and
examined a number of proposals for reform made since the federal rules were adopted.
But the group was not looking just at the federal system. Its proposals are meant to apply
across the board to all systems, federal and state.

Mr. Saunders reported that the participants had read many articles and examined a
great deal of data. After doing so, they reached the conclusion that much of the available
data are simply counter-intuitive. The 1990 Rand study, for example, showed that there
are few problems with civil discovery. But that conclusion clearly did not seem correct to
the members of the group. So they asked for more data and administered a survey to all
3,000 fellows of the College and received a good response. One of the first conclusions
they drew from the responses was that discovery cannot be considered 1n a vacuum.
Several other parts of the civil rules, such as pleading, intersect with it.

The survey encompassed 13 different areas of civil litigation. In 12, there was
widespread agreement among all segments of the bar. Only one area - summary judgment
— produced any differences between the responses from lawyers representing plantiffs and
those representing defendants. For that reason, the group reframned from making
recommendations regarding summary judgment.

The goal of the group, he said, was only to identify principles — not to wnite actual
rules. It attempted to reach agreement on a set of basic principles that could be applied
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across the board to civil litigation. The principles set forth in the report were then adopted
unanimously by all 20 members of the task force.

The first principle, he said, 1s that there should be different sets of rules for
different kinds of cases. In essence, “one size does not fit all” in civil litigation. Judge
Kourlis added that both the task force and the Institute agree that one set of rules cannot
handle all kinds of civil cases effectively. Instead, there should be either be separate rules
for different kinds of cases or separate protocols within the same set of rules for different
kinds of cases.

Mr. Joseph pointed out that the federal rules already sanction deviations from the
trans-substantive provisions of the rules. For example, FED. R. CIv. P. 26 exempts certain
categories of civil cases from its mandatory disclosure requirements. FED.R. CIv.P. 9
(pleading special matters) imposes separate requirements of particularity for pleading
fraud or mistake, and there 1s a separate set of supplemental rules for admiralty cases. In
addition, certain kinds of civil cases, such as social security appeals, are handled very
differently by the courts from other cases, even though they are governed by the same civil
rules. The report recognizes these differences and recommends that rulemakers create
different sets of rules for certain types of cases.

Mr. Richards agreed that 1t would be constructive to consider adopting specific
procedures for different types of cases. He noted that he had argued Twombly, and he
emphasized that antitrust cases are truly different from other kinds of cases. Nevertheless,
the lawyers in that case cited securities cases and other types of cases to the Supreme
Court as precedent, assuming — incorrectly — that the concerns and principles discussed in
those cases must be applicable in antitrust cases.

Judge Kravitz pointed out that patent lawyers come to him mn every case and
suggest how they want to handle the case. He works together with them to craft specific
procedures for each case. But they are the only category of lawyers to do so. He pointed
out that mechanisms currently exist in the Federal Rules of Civil Procedure to have a court
fashion special rules, at least on an individual-case basis.

Mr. Saunders reported that the study group agreed that if discovery is to be tailored
in different kinds of cases, the specialty bars — such as the patent, admiralty, and
employment discrimination bars — should be called upon to fashion the special discovery
rules for those types of cases. In a patent case, for example, discovery should focus on the
history of the patent and the patent holder’s notebooks. Other specialty bars could do the
same for their cases. Mr. Garrison added that this concept would include standard
document requests and standard interrogatories for the special categories of cases. He
said, though, that it 1s very difficult to get judges to do this under the current rules.

Page 36

36



January 2009 Standing Committee - Draft Minutes Page 37

Mr. Joseph pointed out that a defense lawyer’s focus is normally on two matters —
disnmussal and summary judgment. There is a fear of juries that causes many cases to settle
if summary judgment 1s denied. Consideration might be given, he said, to conducting a
small mim-trial in appropnate cases to see whether 1t 1s worth going forward with the case.

A member suggested that the central concern being expressed by the panel
appeared to be that judges are not taking sufficient charge of their cases, and lawyers are
not working together with the court to fashion the direction of each case. Mr. Joseph
responded that law firms are conservative by nature. No lawyer wants to try an alternative
procedure and be second-guessed after the fact. Lawyers need to be assured that certain
procedural alternatives are fully authorized and encouraged. Accordingly, it would be
much easier for lawyers to get together and agree 1f there were specific alternatives set
forth in the rules, or recognized protocols that they can rely on. Mr. Saunders added that
the task force was unanimous in its conclusion that judges need to be more involved at the
outset of each case — much earlier and much more directly than most judges are today.

A member suggested that model procedures could be devised by each specialty bar.
Lawyers could then tell the court that they wish to follow the appropnate model 1n their
case. Mr. Joseph agreed that the model procedures could well be developed by the bar
itself, rather than through the rules. Mr. Richards added that the key point is that the
specialized procedures need to be enshrined somewhere, erther 1n the rules or 1n authorized
models that can be considered by the lawyers and the judges. In either case, it would
provide legitimacy for procedural options that should be considered in specific areas of the

law.

Mr Joseph concurred with a member that the task force was in effect asking the
rules committees to formalize rules that would sanction different tracks for different kinds
of cases. Judge Kourlis pointed out that recent reforms in the United Kingdom have led to
protocols that govern disclosure requirements. Each segment of the bar was asked to
develop a set of protocols, and if there are no protocols in a given area, the lawyers must
follow the standard protocols

Mr. Richards addressed the second principle 1n the draft report, which calls for
fact-based pleading. He pointed out that there is now some sort of fact pleading in the
federal courts as a result of Bell Atlantic v. Twombly, holding that a complaint must
provide “enough facts to state a claim to relief that is plausible on its face.” He said that
discovery clearly imposes excessive costs 1n certain cases, and some cases settle because
of the high costs of discovery. The Federal Rules of Crvil Procedure, he said, do not deal
adequately with the problems of discovery.

But, he said, there 1s no showing that a systemic problem of that sort exists in
antitrust cases. Nevertheless, the Supreme Court in Twombly threw out the traditional
foundations of the civil rules system in an antitrust case on the theory that the cost of
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discovery forces settlement. He said that the underlying debate in Twembly was indeed
over the costs of discovery, but the Court had no data to support 1ts view. He suggested
that a whole myth has been developed by industry and the defense bar that defendants are
forced to settle cases that have no merits just because 1t costs too much to defend them.
Antitrust cases, he said, are inherently expensive, but there is no indication at all that
frnvolous antitrust cases are settled because of attorney fees.

Mr. Saunders reported that some Canadian provinces have developed a procedure
in which the bar may ask a court for an “application” and obtain relief very quickly based
on affidavits and without full discovery Accordingly, he said, rather than apply the full
panoply of the federal or state procedural rules to each case, exceptions to the federal rules
could be carved out for certain types of cases to provide relief quickly.

Mr. Saunders reported that 80% of the respondents 1n the Amencan College survey
agreed that the civil justice system 1s too expensive, 68% said that civil cases take too long
to decide, and 67% said that costs intubit parties from filing cases. He added that the
report states that pleadings should “set forth with particularity all of the material facts that
are known to the pleading party to establish the pleading party’s claims or affirmative
defenses.” Discovery would be limited to what 1s pleaded.

Mr. Garrison replied, however, that employment lawyers would take 1ssue with the
College’s recommendations. Mr. Richards added that in both antitrust and employment
discrimination cases, the plaintiff simply does not know all the facts at the time of filing.

Mr. Saunders explained that the task force had spent a great deal of time discussing
discovery, including electronic discovery, and it has two fundamental suggestions to offer
to the rules committee. First, the federal rules should retain and slightly modify the
existing initial disclosures by eliminating the option for a party merely to identify
categories of documents. Rather, a party should be required to turn over all the actual
documents reasonably available that support its case.

Second, he said, after the nitial disclosures, only limited discovery should be
allowed. The existing system of wide-open, unlimited discovery should be ended.

Instead, the rules should provide an imitial set of discovery limited to producing documents
or information that enables a party to prove or disprove a claim or defense. After that, a
party should not be entitled to additional discovery unless the parties agree to it or the
court approves 1t on a showing of good cause and proportionality.

This fundamental recommendation of the report, he said, represents a major change
from current civil practice. In essence, the task force wants to fundamentally change the
current mind set of hitigants, under which they seek as much discovery as possible and
keep asking for documents and depositions until somebody stops them. The task force, he
said, had concluded that the current default in favor of unlimited discovery increases

38



January 2009 Standing Commuittee - Draft Minutes Page 39

discovery costs and delays without producing corresponding benefits. Instead, parties
should be entitled as a matter of nght only to specified, limited disclosures. Additional
discovery should be permitted only if there is an agreement among the parties or a court
order authortzing 1t

One way to achieve this result, he said, would be for the specialty bars, such as the
patent and employment discrimination bars, to specify the kinds of discovery and
documents that they need and typically receive in a typical case. In addition, the task force
identified — without comment and for further consideration — several other ways in which
discovery might be limited, such as by changing the definition of “relevance,” hmiting the
persons from whom discovery may be sought, and imposing discovery budgets approved
by chents and the court

Mr. Saunders added that he knew of no case in which a district judge has been
reversed for allowing too much discovery. But judges may be reversed for allowing too
little. Therefore, the safest course for a judge under the current regime 1s to allow
discovery. That reality has created the mind set of entitlement that has led to the excessive
costs and delays caused by discovery.

He reported that the College survey shows that electronic discovery is an extremely
costly morass, and some fellows responded that it 1s killing the civil justice system. He
said that 1t 15 essential for lawyers and Iitigants to work together with the court early in a
case to decide how much discovery 1s truly needed and what the appropriate costs of 1t
should be. To that end, perhaps the most important recommendation in the report, he said,
is to change the default on discovery.

A member reported that the rules that limit discovery in the Arizona state courts
have worked very well. The required disclosures in Arizona are much more elaborate than
those in the federal system. But additional discovery is much more limited. Third-party
depositions, for example, are not allowed without court approval. Moreover, the state
court system has an evaluation committee, and there are empirical data demonstrating the
effectiveness of the Arizona regime. In general, cases move through the Arizona state
court system quickly and at less cost. The state has also established a complex-case
division that has its own discovery rules under which all discovery 1s stayed until the judge
holds an initial conference and determines how much discovery to allow.

Mr. Saunders said that the data from the survey of College fellows show that the
costs of litigation must be addressed Those costs are causing cases to settle that should
not be settled on the merits. He said that 83% of the respondents to the survey agreed with
this observation, and 55% said that the primary cause of delay in civil cases is the time to
complete discovery.
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Mr. Garrison said that certain discovery costs can be reduced, but he argued that
the College’s recommendations are too broad. He offered a range of other, alternative
suggestions to improve efficiency and reduce costs. Most importantly, he said, there 1s a
need to improve early judicial case management under FED. R. C1v P 16(a) because
lawyers simply will not take the imtiative on their own. In employment cases, for
example, the court should enter a standard protective order at the Rule 16 conference.
There could also be model protective orders that would work for most civil cases. The
courts could require the plaintiff and defendant bars, or a special task force appointed by
the court, to craft standard interrogatories that, once adopted, would not be subject to
objections, The process of developing the standards could follow that used by the bar to
draft pattern jury instructions.

The court and the bar could also adopt standard discovery requests to produce
documents early in the case. They, too, would not be subject to objection. He added that
the 1nitial disclosures currently required by FED. R. Crv. P. 26(a) do not work because
plaintiffs simply do not obtain the disclosures they need from defendants, and they have to
proceed straight to discovery. He suggested that the proposed standard documents should
be an alternative to initial disclosure.

He also suggested that a court should conduct a second conference at the end of the
initial round of discovery. At that point, no more discovery will be needed in many cases.
But if more is required, the judge could refer the case to a magistrate judge to handle the
second stage of discovery. Judges could also get rid of the voluminous and duplicative
paper produced 1n discovery by just requiring final documents. Courts could also consider
alternate ways to deal with discovery disputes, such as by asking for letters, rather than
motions, and holding telephone conferences to resolve disputes.

Mr. Garrison said that electronic discovery is really not that much of an issue for
him, as he obtains the electronic information that he needs without difficulty. He
cautioned against drafting procedural rules based on experience in heavy commercial
litigation. Discovery problems in those cases, he said, are completely different from what
occurs 1 most other cases.

Mr. Richards said, though, that there are indeed major problems with electronic
discovery 1n antitrust cases and other big cases. The participants run search terms against
electronic databases and come up with many hits. Then, 1t takes enormous attorney and
paralegal time just to review all the hits. Nevertheless, he said, the College’s proposal is
not the right way to go. Courts, rather, should focus on the costs in each individual case
and manage the discovery 1n reference to the anticipated costs of the discovery and the
benefits it will produce in the case. That goal, he said, could be accomplished 1n three

ways.
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First, courts could require that discovery requests be more focused, directed, and
hmuted to key areas. The broad requests seen today are very harmful. Discovery demands
should be hmited and based on specific details and events.

Second, courts should apply a tnage system. Nothing, he said, focuses the mind of
a plaintift’s lawyer more than costs. For example, the 7-hour limit on depositions has
worked very well. Other kinds of limits, such as on interrogatories and discovery
demands, would also work very well. Judges could ask lawyers at the outset of a case how
many hits they expect to get on electronic discovery searches and then tailor the request to
the anticipated results.

Third, courts could require phased discovery in many cases. At the outset of a
case, the lawyers normally know that there really are only a handful of key issues.
Resolution of those issues will determine the case as a whole. In antitrust cases, for
example, 1t may be whether there was or was not a conspiracy.

The plaintiffs should be made to focus on the issues they really care about.
Unfortunately, though, there now 18 simultaneous, unlimited discovery on all 1ssues.
Plaintiffs want to recerve all the key information as quickly and as cheaply as possible, and
they should be made to cut to the chase. To that end, phased discovery 1s the preferred
way to go to narrow the scope of discovery. On the other hand, throwing a case out
because of defects 1n the pleadings makes no sense at all.

A participant stated that one problem with phased discovery 1s that parties are not
willing to move quickly to do 1t. Instead of allowing nine months or so for all discovery in
a case, they want nine months for just the first phase of discovery. In addition, with
phased discovery, key witnesses may get deposed three separate times, instead of only
once. In reality, he said, one side often wants discovery, and the other does not. Mr,
Richards agreed as to depositions, but said that it is the documents that are the main causes
of unnecessary costs and delays.

Mr. Saunders pointed out that the obligation to preserve electronic information
begins on the first day of a case. The parties, however, do not sce a judge for some time
after that. During the hiatus between filing and issuance of a pretrial order, parties incur
large costs just to preserve electronic information before they are relieved of that
responsibility by the court. Therefore, judges should take immedaate action at the outset of
a case to address preservation obligations, and no sanctions should be imposed on the
parties other than for bad faith. The current rules, he said, do not adequately address this

point.

A member recommended that the advisory committee obtain more information
from the state courts 1n Arizona and Massachusetts to see how well they are controlling
discovery. Judge Kravitz agreed to pursue the matter.
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NEXT MEETING

The commuittee agreed to hold the next meeting in Washington, D.C., in June 2009,
with the exact date to be set after the members have had a chance to consult their
calendars. By e-mail, the committee later decided to hold the meeting on Monday and
Tuesday, June 1 and 2, 2009.

Respectfully submutted,

Peter G. McCabe
Secretary
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Thus report 1s submatted for the record, and mcludes the following items for the
information of the Conference:

- Federal Rules of Appellate Procedure ...... .. ..... e . ..op 2
> Federal Rules of Bankruptcy Procedure .. ....... . e e iev. . . . ..pp.34
> Federal Rules of Civil Procedure .. .. . .. . ... ... .. . . . .. pp. 4-7
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> Federal Rulesof Evidence . ....... .............. .. .p-8
> Guidehnes for Distingwshing Between Local Rules and Standmg Orders ... pp. 89
> Panel Discussion on Problems in Civil Litigation and Possible Reform . . p 9
> Judicial Conference-Approved Legislanon . .. . . ...... I o1 0 9 10
> Long-Range Planming  ........ e e e e ... .. plo

NOTICE
NO RECOMMENDATION PRESENTED HEREIN REPRESENTS THE POLICY OF THE JUDICIAL
CONFERENCE UNLESS APPROVED BY THE JUDICIAL CONFERENCE {TSELF.
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March 2009

REPORT OF THE JUDICIAL CONFERENCE
COMMITTEE ON RULES OF PRACTICE AND PROCEDURE

TO THE CHIEF JUSTICE OF THE UNITED STATES AND MEMBERS OF THE
JUDICIAL CONFERENCE OF THE UNITED STATES:

The Commuttee on Rules of Practice and Procedure met on January 12-13, 2009. All
members attended, with the exception of Professor Damel J. Meltzer. Ronald J. Tenpas,
Assistant Attorney General, Environment and Natural Resources Diviston, attended on behalf of
the Department of Justice

Representing the advisory rules committees were: Judge Carl E. Stewart, chair, and
Professor Catherine T Struve, reporter, of the Advisory Commuittee on Appellate Rules, Judge
Laura Taylor Swain, chair, and Professor S. Elizabeth Gibson, reporter, of the Advisory
Commuttee on Bankruptcy Rules, Judge Mark R. Kravitz, chair, and Professor Edward H.
Cooper, reporter, of the Advisory Commuttee on Civil Rules, Judge Richard C. Tallman, chair,
and Professor Sara Sun Beale, reporter, of the Advisory Committee on Criminal Rules; and
Judge Robert L. Hinkle, chair of the Advisory Committee on Evidence Rules.

Participating in the meeting were Peter G. McCabe, the Committee’s Secretary; Professor
Daniel R. Coquillette, the Commuttee’s reporter; John K. Rabiej, Chief of the Administrative
Office’s Rules Commttee Support Office; James N. Ishida and Jeffrey N. Barr, attormeys in the
Office of Judges Programs in the Administrative Office; Emery G. Lee of the Federal Judicial

Center; and Professor Geoffrey C. Hazard, consultant to the Committee.

NOTICE
NO RECOMMENDATIONS PRESENTED HEREIN REPRESENT THE POLICY OF THE JUDICIAL
CONFERENCE UNLESS APPROVED BY THE CONFERENCE ITSELF.
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FEDERAL RULES OF APPELLATE PROCEDURE

The Advisory Commiuttee on Appellate Rules presented no items for the Commuttec’s

action
Informational Items

Proposed amendments to Rules 1 and 29 and Form 4 were published for comunent in
August 2008 Scheduled public hearings on the amendments were canceled because no one
asked to testify The advisory commuttee will consider written comments submitted on the
proposed amendments at its April 2009 meeting.

The advisory commuttee 1s considenng a proposed amendment to Rule 40, which would
clanfy the applicability of the 45-day period for filing a petition for rehearing in a case that
involves a federal officer or employee. The advisory commuttee imitially proposed but decided
not to pursue a similar change to Rule 4, because the Supreme Court’s decision 1n Bowles v
Russell, 551 U.S. 205 (2007), raised questions about amending a rule to change a time period set
by statute (28 U.S C. § 2107).

The advisory commuttee is studying problems that arise when an appeal taken before
entry of a judgment that requires a separate document under Civil Rule 58 1s followed by a post-
Judgment motion that is timely only because the court fatled to enter the judgment in a separate
document. The effectiveness of the appeal is suspended until the post-judgment motion 1s
disposed of. The advisory commuttee concluded that rather than pursuing a rule change, the
better way to address these problems is to improve awareness by clerks of court and district
judges’ chambers of the separate-document requirement. The advisory committee will also

explore whether CM/ECF could include a prompt to judges and clerks to have the judgment set

out in a separate document.
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FEDERAL RULES OF BANKRUPTCY PROCEDURE
Rule Approved for Publication and Comment

The Advisory Commuittee on Bankruptcy Rules submutted proposed amendments to
Rule 6003 with a request that they be published for comment The proposed amendments make
clear that a judge may enter certain orders that are effective retroactively notwithstanding the
rule’s requirement that the relief specified 1n the rule cannot be entered within 21 days after a
petition has been filed The Commuttee approved the advisory commuttee’s recommendation to
publish the proposed amendments for public comment

Informational Items
Proposed amendments to Bankruptcy Rules 1007, 1014, 1015, 1018, 1019, 4004, 5009,
7001, and 9001, and new Rules 1004 2 and 5012 were published for comment 1n August 2008.
Scheduled public hearings on the amendments were canceled because no one asked to testify.
The advisory committee will consider written comments submutted on the proposed amendments
at 1ts March 2009 meeting.

On behalf of the Judicial Conference, the Executive Committee 1n November 2008
approved the recommendation of the Committee to revise Official Form 22A and distribute to
the courts Interim Rule 1007-1 with a recommendation that it be adopted through a local rule or
standmg order. The changes implement the National Guard and Reservists Debt Relief Act of
2008, which amends the Bankruptcy Code to exempt from means testing for a three-year period
certain members of the National Guard and Reservists (Pub. L. No. 110-438). The Act was
enacted on October 20, 2008. Interim Rule 1007-1 and the revision to Form 22A took effect on
December 19, 2008.

The advisory committee is considering amendments to Official Forms 22A and 22C to

clarify certain deductions under the means test for chapter 7 and chapter 11 cases. The
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amendments substitute “number of persons” and “famly s1ze” for “houschold” and “household
size” to reflect more accurately the manner in which the deductions are to be applied and to be
consistent with related IRS standards

The advisory commuttee has embarked on a project to revise and modernize bankruptcy
forms. As part of this project, the advisory commuttee 1s studying the forms” content, ways to
make the forms easier to use and more effective to meet the needs of the judiciary and all those
involved 1n resolving bankruptcy matters, and possible approaches to take advantage of
technology advances The advisory comuuttee 1s also reviewing Part VIII of the Bankruptcy
Rules, which addresses appeals to district courts and bankruptcy appellate panels, to consider
whether the rules should be revised to align them more closely with the Federal Rules of
Appellate Procedure. A miniconference of judges, lawyers, and academics 1s scheduled for
March 2009 in conjunction with the advisory commuttee’s spring meeting to explore the benefits
of, and concemns raised by, such a revision.

FEDERAL RULES OF CIVIL PROCEDURE
The Advisory Committee on Civil Rules presented no items for the Committee’s action.
Informational Items

Proposed amendments to Civil Rules 26 and 56 were published for comment in August
2008. Two public hearings on the amendments have been held and another public hearing is
scheduled 1n February. The hearings were well attended, and the discussions were robust. The
advisory commuttee will consider the testimony and written comments submitted on the
proposed amendments at its April 2009 meeting.

The advisory committee is examining the Rule 26 provisions on experts retained to

testify. The American Bar Association has recommended that federal and state discovery rules

be amended to prohibit the discovery of draft expert reports and to limit discovery of attorney-
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expert communications, without hindening discovery into the expert’s opmions and the facts or
data used to denve or support them These recommendations are based on experience since
Rule 26 was amended m 1993, That expenence has shown that discovery of attorney-expert
communications and draft expert reports impedes efficient use of experts and results 1n artificial
discovery-avordance practices and expensive litigation procedures that do not meaningfully
contribute to determining the strengths or weaknesses of the expert’s opinions  Instead, such
practices and procedures significantly and unnecessarily increase the costs and delays in civil
discovery.

The proposed amendments to Rule 56 are not intended to change the summary-judgment
standard or burdens Instead, they are intended to improve the procedures for presenting and
deciding summary-judgment motions, to make the procedures more consistent across the
districts, and to close the gap that has developed between the rule text and actual practice The
rule text has not been significantly changed for over 40 years. The district courts have
developed local rules with practices and procedures that are inconsistent with the national rule
text and with each other. The local rule variations, though, do not appear to correspond to
different conditions in the districts. The fact that there are so many local rules governing
summary-judgment motion practice demonstrates the inadequacy of the national rule.

Although there is wide variation in the local rules and individual-judge rules, there are
similanties in many of the approaches. The advisory committee is considering proposed
amendments that draw from many of the current local rules. Under one part of the proposed
amendments, unless a judge orders otherwise 1n the case, a movant would have to include with
the motion and brief a “point-counterpoint™ statement of facts that are asserted to be undisputed

and entitle the movant to summary judgment. The respondent, in addition to subrmiting a brief,

would have to address cach fact by accepting it, disputing it, or accepting 1t in part and disputing
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it in part (which could be done for purposes of the motion only) The statements are intended to
require the parties to identify and focus on the essential 1ssues and provide a more efficient and
rehable process for the judge to rule on the motion. The point-counterpoint stateient has been
used by many courts and judges It also has been used by courts that have subsequently
abandoned it Testimony and comments have provided support for a point-counterpoint
procedure, but also have pointed to practical difficulties encountered by 1ts use

The proposed point-counterpoint procedure also presents a more fundamental i1ssue. The
proposed rule authorizes a judge to use a different procedure than point-counterpoint by entering
an order n an individual case, but does not authorze different procedures by local rule or
standing order. Some of the arguments against the pont-counterpoint proposal are framed 1n
terms of local autonomy at the cost of national uniformity. The choice to be made will depend in
part on the importance of nattonal uniformuty, subject to the case-by-case departures authorized
by the published proposal.

The advisory committee also is considering concerns raised by some members of the bar
about a word change to Rule 56 that took effect in December 2007 as part of the Style Project.
That project replaced the inherently ambiguous word “shall” throughout the rules with “must,”
“may,” or “should,” deriving the meaning for each rule from both context and court opinions
interpreting and applying the rule. Before restyling, Rule 56 had used the word “shall” in stating
the standard governing a court’s decision to grant summary judgment The Style Project
changed the word to “should,” based on case law applymg the rule. (“The judgment sought
should be rendered if [the record shows] that there is no glenume issue as to any material fact and
that the movant is entitled to judgment as a matter of law.”) Although “should” could simply be
carried forward from Rule 56 as amended in 2007, many vigorous comments express a strong

preference for “must,” based in part on a concern that adopting “should” in rule text will lead to
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undesirable failures to grant appropnate summary judgments These comments will be the basis
for caretul reexamination in light of the case law that supports “should

The advisory commuttee 1s planning to hold a major conference in 2010 to investigate
growing concerns raised by the bar about pretrial costs, burdens, and delays The conference
will examine possible rule and other changes

FEDERAL RULES OF CRIMINAL PROCEDURE

The Advisory Committee on Crimunal Rules presented no items for the Commuttee’s

action.
Informational Items

Proposed amendments to Crimunal Rules 5, 12.3, 15, 21, and 32.1 were published for
comment in August 2008. Scheduled public hearings on the amendments were canceled The
two individuals requesting to testify on the proposed amendments agreed to present their
testimony tn conjunction with the advisory commttee’s Apnl 2009 meeting The advisory
comnuttee will consider the testimony and written comments submetted on the proposed
amendments at the meeting

The advisory commuttee is considering proposed amendients to: (1) Rule 12(b)(3),
requiring the defendant to raise before trial “a claim that the indictment or information fails to
invoke the court’s junsdiction or to state an offense”; (2) Rule 32(c), requiring disclosure to the
parties of information on which the probation officer relies in preparing the presentence report;
(3) Rule 32(h), requiring the court to notify the parties of Booker variances, as well as
departures, for reasons not identified in the presentence report or the parties’ submissions; and
(4) Rule 41, in consultation with the Committee on Crimunal Law, authorizing probation and

pretrial service officers to apply for and execute searches as part of their efforts to enforce court-

ordered supervision conditions. The advisory committee is also reviewing all the criminal rules
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to 1dentify any that should be updated 1n light of new technologies and the nearly universal use
of electronuc case filng  Additionally, the advisory committee s continuig to study rule
changes to conform with case law implementing the Cnime Victums™ Rights Act and whether
further rule changes may be needed 1n light of possibie new legislation
FEDERAL RULES OF EVIDENCE
Rules Approved for Publication and Comment

The Advisory Committee on Evidence Rules submitted proposed amendments to
Rules 501-706 with a request that they be published for comment The proposed amendments
are the second part of the project to “restyle” the Evidence Rules to make them clearer and easier
to read, without changing substantive meaning. The Evidence Rules “restyling” project follows
the successful restyling of the Federal Rules of Appellate, Crimunal, and Civil Procedure The
Committee approved the advisory committee’s recommendation to publish the proposed
amendments to Rules 501-706 and to delay publishing them until all the Evidence Rules have
been restyled, which should occur by June 2009.

Informational Items

The advisory committee continues to monitor cases applying the Supreme Court’s
decision 1n Crawford v Washington, 541 U.S. 34 (2004), which held that the admission of
“testimonial” hearsay violates the accused’s right to confrontation unless the accused has an
opportunity to cross-examine the declarant.

GUIDELINES FOR DISTINGUISHING
BETWEEN LOCAL RULES AND STANDING ORDERS

The Committee considered the results of a study submitted by Professor Daniel R. Capra,

reporter to the Advisory Committee on Evidence Rules, on local rules and standing orders. The

report describes the inconsistent uses of local rules, standing orders, admunistrative orders, and
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general orders, as well as problems in providing lawyers and htigants with adequate notice of
standing, administrative, and general orders and making them accessible The report proposes
voluntary gurdelines to assist courts i determining whether a particular subject matier should be
addressed 1n a local rule or whether 1t 1s appropnate for treatment 1n a standing order. A revised
report taking into account suggestions made by several Committee members will be presented
for the Commuttee’s consideration at its next meeting
PANEL DISCUSSION ON PROBLEMS
IN CIVIL LITIGATION AND POSSIBLE REFORM

Gregory Joseph, Esq., led a discussion on studies and reports from a joint project of the
Amenican College of Tnial Lawyers and the Institute for the Advancement of the American Legal
System on the growing costs and burdens of civil litigation. The panel, which included Paul B
Saunders, Esq (chair of the American College of Trial Lawyers Task Force on Discovery),
Judge Rebecca Love Kourlis, Executive Director of the Institute, Joseph Garnson, Esg., and J.
Douglas Richards, Esq., focused on the nising costs of electronic discovery, the pubhic’s
deepening disenchantment with federal tnial practices and procedures, and the flight of litigants
from federal court to state court and alternative dispute organizations. The results substantiated
the Civil Rules Committee’s plan to hold a major conference in 2010 with judges, lawyers, and
law professors addressing these issues.

JUDICIAL CONFERENCE-APPROVED LEGISLATION

At its September 2008 meeting, the Judicial Conference approved the Commuttee’s
recommendation to seek legislation adjusting the time periods in 29 statutory provisions that
affect court proceedings to account for the proposed changes in the new time-computation
provisions in the federal rules that will take effect on December 1, 2009, assuming that the last

stages of the Rules Enabling Act process are successfully completed. The Committee is actively
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pursuing the legislation and believes that 1t can be enacted so that 1ts effective date 1s
coordinated with the time-computation rules amendments
LONG-RANGE PLANNING
The Commuttee was provided a report of the September 2008 meeting of the Judicial
Conference’s commuttee chairs involved in long-range planning The Comnuttee 15 reviewing its

long-range goals to determine whether any changes are appropriate.

Respectfully submutted,

Lee H Rosenthal

Dawvid § Beck John G Kester
Douglas R Cox William J Maledon
Mark Filip Daniel J. Meltzer
Ronald M. George Reena Raggt
Manlyn L. Huff James A. Teilborg
Harns L Hartz Diane P. Wood
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DRAFT MINUTES
CIVIL RULES ADVISORY COMMITTEE
NOVEMBER 17-18, 2008

The Civil Rules Advisory Commttee met on November 17 and 18, 2008, at the
Administrative Office of the United States Courts in Washington, D.C. The meeting was attended
by Judge Mark R. Kravitz, Charr; Judge Michael M. Baylson; Judge David G. Campbell; Judge
Steven M. Colloton; Hon. T. Dupree, Professor Steven S. Gensler; Daniel C. Girard, Esq.; Judge C.
Christopher Hagy; Robert C. Heim, Esq.; Peter D. Keisler, Esq.; Hon. Randall T. Shepard; Anton
R. Valukas, Esq.; Chilton Davis Varner, Esq.; and Judge Vaughn R. Walker. Professor Edward H.
Cooper was present as Reporter, and Professor Richard L. Marcus was present as Associate Reporter.
Judge Lee H. Rosenthal, chair, Judge Diane P. Wood, and Professor Daniel R. Coquillette, Reporter,
represented the Standing Commuttee. Judge Eugene R. Wedoff attended as liaison from the
Bankruptcy Rules Committee. Laura A. Briggs, Esq., was the court-clerk representative. Peter G.
McCabe, John K. Rabiej, James Ishuda, and Jeffrey Barr represented the Administrative Office.
Thomas Willging represented the Federal Judicial Center. Ted Hirt, Esq., Department of Justice,
was present. Andrea Kuperman, Rules Clerk for Judge Rosenthal, attended. Observers included
Alfred W. Cortese, Jr., Esq.; Jeffrey Greenbaum, Esq. (ABA Litigation Section liaison); Chris
Kitchel, Esq. (American College of Trial Lawyers liaison); and Ken Lazarus, Esq..

Hearing

The morning began with the first hearing on the proposals to amend Rules 26 and 56 that
were published for comment in August 2008. Seventeen witnesses testified, concludingat 1:15 p.m.
The hearing transcript is filed separately.

Meeting
Judge Kravitz began the meeting by noting membership changes.

Robert Heim has served two terms, bringing his depth and breadth of experience to bear with
invaluable advice on the many complex and sensitive issues that have come to the Committee over
these years. He is held in very high regard both by other lawyers and by judges; his current
appointment by the Third Circuit in a highly delicate matter speaks volumes of his stature.

The Chief Justice has reappointed Judge Campbell and Professor Gensler for richly deserved
second terms. Peter Keisler, who served in the highest tradition of ex officio members, has returned
to the fold as an appointed member; his homecoming is warmly welcomed.

The Committee regularly faces questions that would benefit from guidance by a court clerk.
Laura Briggs, Clerk for the Southern District of Indiana, has become the clerk representative to the
Committee Her experience and 1nsights into the inner workings of the district courts will be most

helpful.
Report on Standing Committee

Judge Kravitz reported on the June Standing Committee meeting. The proposals to publish
amendments of Rules 26 and 56 were both discussed at length. Differing viewpoints were expressed
on several aspects of the proposals. Publication was approved, but the Committee asked that pointed
questions be framed by the invitation for comment. There was considerable support for changing
“should” to “must” in proposed Rule 56(a) — when the required showing is made, the court must
grant summary judgment. The Rule 26 proposals elicited several expressions of concern about the
role of trial expert witnesses as little more than the attorney’s alternative voice. The Committee was
impressed by the work that had gone into the proposals, but has some abiding concerns.

The rule changes published for comment in August 2007 and proposed for adoption were all
approved by the Standing Committee, and since have been approved by the Judicial Conference,
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The only exception 1s the proposal to strike “discharge in bankruptcy” from the list of affirmative
defenses in Rule 8(c), which the Advisory Committee held back for further consultation with the
Department of Justice.

April 2008 Minutes

The draft Minutes for the April 7-8, 2008 meeting were approved, subject to correction of
typographical and similar errors.

Hearing Review

The testimony at the mormng hearing was briefly reviewed, recognizing that two additional
hearings are scheduled and that many more written comments are likely to be made.

Summary Judgment Study

It was noted that we now have the final version of the Federal Judicial Center Report on their
study of summary-judgment practice. The study compares practice and outcomes 1n three groups
of districts: those that have local rules adopting some form of the point-counterpoint procedure
proposed for Rule 56(c), those that require a statement of undisputed facts by the movant but do not
require a counterpoint response, and those that do not have either requirement. Judge Kravitz
recognized that the report is important for the hard work that went mto it and for the data 1t
produced. It shows that there are few differences across the different local practice patterns, and that
it 13 not possible to show whether such differences as appear are caused by the different regimes.
The Committee is deeply grateful to the FIC for a task that proved to require more work than was
expected.

The “must™-"“should” question was noted by referring to Rule 50, which uses “may.” It was
pointed out that “may” in Rule 50(a) is used to express the valuable opportumty to defer ruling on
Judgment as a matter of law until the jury has returned a verdict; discretion 1s an essential element
of this practice In Rule 50(b), “may” has a different aspect. It does not recognize authonty to enter
judgment on a jury verdict that fails the standard for judgment as a matter of law. Instead it
recognizes the “discretionary second chance” authority to order a new trial, or even dismissal without
prejudice, when the verdict winner has failed to present sufficient evidence to avoid judgment as a
matter of law but for some reason seems to deserve a second chance to do so.

The “slice-and-dice” theme that recurred repeatedly in the morning testimony was noted.
Several witnesses expressed concern that the point-counterpoint procedure will diffuse attention to
congeries of isolated facts, blinding the court to the overall view that relates the facts to determine
what inferences they may support. These comments may reflect contemporary msistence that the
logic of legal rules needs to give way to the value of narrative as a means of expressing social
experiences and inequalities. Because the comments often address employment discrimination
cases, they also may reflect the “prima facie case” elements that yield to “articulated explanation™;
this body of doctrine can generate real confusion on summary judgment. One specific suggestion
was that “inferences” should be added to the nonmovant’s opportunity to respond, using the response
itself rather than the brief to point not only to “additional facts” but also to the inferences that might
be drawn from the complete array of fact assertions. Judges responded that they read the brief —
or even the reply brief — first, to get the broad gestalt picture before venturing 1nto the fact
statements. This approach avoids the risk of a disaggregated view of the case. A practitioner
suggested that the rule should give better guidance to the proper place to tell the story as a whole —
whether in the response or the brief.

The disaggregation question has a parallel 1n the fear that the movant may produce an
unreasonably long statement of facts that cannot be genuinely disputed That can be a problem, but

November 24, 2008 version

56



Draft Minutes
Civil Rules Advisory Committee, November 17-18, 2008

page -3-

the solution is not to write into the rule a motion to strike on the ground that nonmaterial facts have
been included.

Practice in the District of Arizona was addressed by written comments provided by two
judges from the District of Alaska who regularly accept assignments to Anzona. Arizona has a
point-counterpoint practice akin to proposed Rule 56(c). Alaska doesnot. The Alaska judges report
that their experience with many cases and many summary-judgment motions in both districts show
the disadvantages of the point-counterpoint procedure. The judges in Arizona have constdered these
comments, and despite having thought for many years that the point-counterpoint procedure 1s a
good thing have become persuaded that they should begin to experiment with other approaches.
They have the highest respect for the Alaska judges, and have begun to wonder whether1t is too early
to adopt point-counterpoint as a national rule. They want to be free, after experimenting, to adopt
alocal rule that dispenses with point-counterpoint practice; the authority under proposed Rule 56(c)
to depart on a case-by-case basis may not suffice. It was pointed out that other judges have
submitted comments that experience with point-counterpoint practice has shown its shortcomings.

Turning to Rule 26, it was noted that a group of law professors are working on a letter to
comment on the Rule 26 proposals; “we have the attention of the academy.” But the bar is mostly
on board. Lawyers “on both sides of the v’ agree. Judge Kravitz had the opportunity to discuss the
proposals with the Law and Science Working Group of the National Academy of Sciences and found
them very receptive. Opposttion n the academy seems to arise from concern that the proposal
accepts and may further entrench the role of the expert witness as the lawyer’s puppet, misleading
credulous jurors by masquerading as a detached truth-seeker.

Enabling Act Birthday

1938 brought dramatic changes to federal practice On April 25 the decision 1n Erie v.
Tompkins abandoned federal common law on matters of substance. On September 16 the Federal
Rules of Civil Procedure took effect. The 70th Birthday is an important rmlestone.

Judge Kravitz observed that reading a collection of essays by Judge Clark, the Reporter for
the original Advisory Committee, underscores the lesson that creation of the Rules was a project of
heroic proportions. It was a turning point in the history of procedure. We are no longer in the heroic
era. The “big bang” 1s not to be repeated. But Judge Clark recogmzed the need for continuing
revision of the work. Procedure is a means to an end, not an end in itself. It must be continually
reexamined and reformed 1f 1t is to accomplish the objects of Rule 1 in resolving litigation brought
to enforce ever-changing substantive rights. Causes for popular discontent remain. There are
challenges ahead. But the Enabling Act process provides the continual reexamination that will
ensure the ongoing success of the enterprise.

Peter McCabe presented a time line of major steps 1n the Enabling Act process, beginning
with adoption of the Civil Rules in 1938. The process has developed into one that is open,
participatory, thoroughly deliberative, and exacting. It goes through multiple stages and repetitions,
and that 1s good.

Criticisms were made of the process in the 1970s, growing from controversy over the Rules
of Evidence. The criticisms initially went to substance, but the process was also criticized as not
open and as difficult to penetrate. The Federal Judicial Center began a study of the process in 1981
and made recommendations. In 1983 Representative Kastenmeier initiated what became a five-year
study. The Enabling Act amendments adopted in 1988 essentially enacted the procedures prescribed
in 1983 by the Judictal Conference. The supersession power was challenged but, 1n the end, was
retained. Local rules were challenged, and some measure of control was established
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Cnticisms during this period included complaints that rules were considered and adopted
without empirical support. Now 1t is routine to seek as much empirical information as can be had.

Records of rules committee proceedings have been public since 1983. Now they are
available electronically, making public access a great deal easier. Old records are being added, and
an arduous search is being made i an attempt to establish a complete collection of all records back
to 1935.

The Style Project has brought real improvements to rule language. It will be important to
maintain its successes going forward.

In 1995 the Judicial Conference adopted a long-range plan 1t emphasizes the need to adopt
rules changes through the Enabling Act process, not through legislation. Rules should be national
and uniform. The bench and bar should have ready opportunities to participate in the amending
process.

The process yields good products. It is no stretch to say that the products are better than the
legislative process can often produce because of the painstaking nature of the Enabling Act
machinery. Congress generally respects the process; most of the bills mtroduced to amend rules of
procedure fail. The credibility the process has acquired over the years helps

Professor Coquilleite spoke of experiences with other advisory commuttees and the Standing
Committee to illustrate the challenges that confront the Enabling Act process. The illustrations are
of crises committees have faced, typifying genenc challenges to the system. He arrayed his
iltustrations around categories of “Sex, Violence, Death, Attorney Conduct, and the Rules System.”

The perennial resurgence of efforts to legislate court rules 1s 1llustrated by Evidence Rules
412 through 415. Early efforts to amend Rule 412 in Congress were successfully stalled. But in
1994 Congress, prodded by groups actively pressing to address evidence rules in child molestation
cases, considered specific proposals. Limited success was achieved in winning first a 150-day
waiting period, then a second 150-day waiting period, but in the end Congress acted. The rules it
produced are not well integrated with the other Evidence Rules. The Sunshine in Litigation bills that
are introduced in every Congress may yet achieve sufficient support to add another illustration.

A somewhat reduced form of Congressional action occurs when Congress directs that rules
be adopted on a particular subject, but does not dictate the actual rule language. The Crime Victims’
Rights Act 1s an example. Special interest groups are strongly interested m these rules, and bring
to bear considerable pressure to conform to their preferences. Similar examples have occurred in
such areas as the E-Government Act and bankruptcy rules.

Relations with the executive branch also are an important part of the Enabling Act process.
Top-ranking officials 1n the Department of Justice serve as ex officio members of the advisory
committees and the Standing Commuttee. It has proved very important to have active participation
by these high-placed people, who are able to reconsider initial Department positions in light of
ongoing discussions The Civil Rules Committee has been admirably served by the participation of
the Assistant Attorneys General for the Civil Division over the last many years. The Department has
far-flung litigating experience and 1s able to provide invaluable insights into how the rules are
working and how proposed revisions might work. And, particularly with the Criminal Rules, they
may be in a position to affect rules revisions by adjusting their own practices. Consideration of a
rule that would codify the Brady rule, for example, has been deferred because the Department
adopted changes to the United States Attorneys Manual that addressed the concerns that focused the
Commuttees’ interest,
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“Local Rules are as inevitable as death.” In 1988 Congress came down hard on local rules.
Local rules must be consistent with the national rules, but the separate Local Rules Projects
undertaken by the Standing Committee have found significant violations of this policy. Under 28
U.8.C. § 331, the Judicial Conference, moreover, has responsibility for reviewing rules prescribed
by courts other than the district courts and the Supreme Court. This responsibility was delegated to
the Standing Committee when challenges were made to a Ninth Circuit rule adopted to address last-
munute habeas corpus petitions filed on the brink of scheduled executions. The rule was designed
to provide a very fast means to review stays calculated to defeat implementation of the execution
warrant by avoiding review until the warrant had expired. The chair of the Standing Committee,
Judge Stotler, is a district judge in the Ninth Circuit. She had the delicate task of telling the Ninth
Circuit that the local rule was invalid; she carried on a magnificent negotiation and persuaded the
Ninth Circuit to voluntarily withdraw the rule and redraft it to meet the objections that had been
found. Local rules will continue to be a challenge. Related problems may be presented by the
“standing orders” of individual judges that have the effect of establishing a judge-specific local rule.
Professor Capra, Reporter for the Evidence Rules Committee, is working on a project that addresses
standing orders.

Attorney conduct matters raise issues that cross all of these concerns. Every district has a
local rule governing attorney conduct. Often they incorporate local state practice, either on a static
basis as of the time of adopting the local rule or on a dynamic basis that incorporates ongoing
changes in state practice. Congress has addressed specific questions of attorney conduct. The
Department of Justice has had particular concerns with several rules, especially Rule 4.2 on contact
with represented persons and Rule 8.4 on dishonest conduct. In dealing with members of organized
crime groups, for example, it may be important that the Department be enabled to help a member
obtain truly independent representation, free from representation by an attorney loyal to the group
rather than the member. Several years ago, one state interpreted Rule 8.4 to prevent attorneys from
participating in undercover or sting operations, even by directing nonattorneys. These problems led
to a lengthy project that drafted Federal Rules of Attorney Conduct. It remains unclear whether such
rules are rules of practice and procedure within the Enabling Act; legislation was prepared to
expressly authorize adoption of rules of attorney conduct. The problems subsided, however, and the
project remains on indefinite hold.

The credibility of the Enabling Act committees has been earned over time. It has been earned
with Congress, the executive, and the judiciary. It 1s essential to the continuing success of the
enterprise. So long as 1t is maintained, the commttees will be able to meet successfully most
challenges of the sort that have been encountered and will be renewed in the future.

Professor Marcus offered a few remarks drawn from his article proclaiming that the Enabling
Act process is “Not Dead Yet.” The first observation was that for the last twenty-five years the
prevalent academic view of the process has been negative. The negative views seem to derive from
desires to achieve ideal rules, overlooking the real-world imperfections that make the theoretical best
an enemy of the achievable good. Thus nascent criticisms of the current expert-witness proposals
rest on dissatisfaction with the roles often played by expert witnesses, failing to recognize that
whatever fundamental reforms might be desirable probably are beyond the reach of any court rules
and certainly are beyond the reach of the Civil Rules. The next observation was that Congress
adopted as statutory command the public comment and hearing process that the Judicial Conference
mitiated in response to the criticisms described by Peter McCabe. The great strengths and
contributions of public involvement have been demonstrated repeatedly, as shown by the hearing on
Rules 26 and 56 held this moming. The third observation was that the administrative and research
support provided to Enabling Act commuttees by the Administrative Office and the Federal Judicial
Center have been essential to the committees” work. Finally, “big bangs” do not happen very often.
The revolution of 1938 will not soon be repeated. But those who object to one proposal or another
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often accuse the commuttees of attempting a revolution. Not infrequently, antagonism toward one
proposal will distract attention from another that in fact is more truly transtormative In addressing
the 1993 disclosure rules, for example, opposition focused ntensely on imitial disclosure — later
developments, including the substantial dilution of initial disclosure, proved wrong the predictions
of disaster. Little attention was directed, on the other hand, to the package that transformed
discovery of expert trial-witness testimony, including the Rule 26(a)(2)(B) report requirement
Events have shown that these changes were far more important.

The Reporter offered observations on two topics. First was the relationships among the
Enabling Act process, the common-law procedural powers of individual judges, and the local
rulemaking authority. The two-way interdependence between national rulemakers and district courts
15 familiar. Many rules amendments draw on experience as reflected in judge-made practices or in
local rules; often these rules are the most securely founded rules At the same time, drafting the
terms of national rules repeatedly encounters the limits of drafting and foresight — it is possible to
identify policy and purpose, but not to prescribe detailed answers for specific problems both foreseen
and unforeseen. These limits are met by framing rules that rely on district-court discretion to
elaborate real procedure through apphication. Apart from this familiar phenomenon, it also is useful
to reflect on a different relationship. An individual district judge, informed primarily by two
adversaries and often with scant additional help, may adopt procedures that are beyond reach 1n the
Enabling Act process. This authority stems from the fundamental principle recogmzed in Marbury
v. Madison: having junisdiction, the judge must decide the case. Decision requires not only
identification of substantive principles but also implementing those principles by devising
procedures that will bring the case to decision. The Enabling Act process does not face this
imperative, and is properly limited 1n relation to the underlying authority of Congress when
procedure intrudes too far into the realm of substance.

The second observation reflected on three areas of current dissatisfaction. The most profound
disquiet is reflected in occasional protests that the time has come to abandon the 1938 framework
and start over. There are many reasons to believe that present procedures are not ideal. And it may
be a lesson of history that the lifetimes of entire systems of procedure, like the lifetimes of empires,
are gradually dimimshing. Seventy years 1s a long tume 1n the life of a procedure system. But these
reflections are inevitably called up short by an mnvitation to describe the founding principles and
starting point in designing a new system. There 1s little point in setting off the next big bang until
there is a good chance that the destruction will be creative, not chaotic. That leaves two more
discrete dimensions of dissatisfaction, both of them famuliar. One arises from procedures for cases
that simply cannot support the full sweep of The Federal Rules of Civil Procedure. There may be
some analogy to the decision to abandon any amount-in-controversy requirement for federal-question
cases. If simple federal-question cases deserve access to federal tribunals, it may be increasingly
important to find procedural accommodations that enable meaningful access. The attempt to create
a set of simplified rules, put on the shelf years ago, 1llustrates the concern. At the other end of the
spectrum lie the huge litigations that impose enormous costs on the parties and courts, and often
enough on nonparties as well. Discovery has been a source of profound disquiet almost continually
since the 1970 amendments, and repeated efforts through successive rounds of amendment have not
quieted the disquiet The questioning of notice pleading in last year’s Twombly opinion seems in
large part a response to discovery problems — if discovery continues to elude reasonable control in
too many cases, perhaps it is time to limit access to discovery by raising higher pleading barriers.
The time may have come, and almost certainly will soon come, when the Committee must reconsider
the central parts of the 1938 revolution. Even if summary judgment practice 1s left with the focused
procedural changes published for comment this summer, the package of relaxed notice pleading and
intense discovery must be examined once more.

November 24, 2008 version

60



275

276
277
278
279
280
281
282
283
284
285

286
287
288
289
290
291
292

293

294
295
296
297
298
299
300
301
302

303
304
305
306
307

308
309
310

311
312
313
314

315
316
317

318
319

Draft Minutes
Civil Rules Advisory Commuttee, November 17-18, 2008
page -7-

Class Action Farrness Act Federal Judicial Center Study

Thomas Willging presented a progress report on the Federal Judicial Center study of the
impact of the Class Action Fairness Act on federal courts. The first phase looked to the effect on
initial filings and removals. The study 1s now in the beginning stages of Phase II, which will
compare dispositions in a two-year sample of cases filed in the two years before the effective date
of CAFA with a two-year sample of cases filed on and after the effective date. The work 1s well
advanced for the cases filed from February 18, 2003 through February 17, 2005. The numbers will
change a bit, however, with termmation of cases that have not yet terminated It is too early to do
much with the cases filed from February 18, 2005 through February 17, 2007, because not enough
of them have terminated. When most of these cases have terminated, the comparisons will show
how CAFA has impacted the courts.

The findings are detailed 1n the executive summary. Some of them are surprising in relation
to the findings 1n earlier studies. But the earlier studies used different methods, asked different
questions, and considered different variables Because conclusions can be expressed for these
studies only within confidence intervals, it is possible that some apparent differences will fall 1nto
the category where no firm conclusion can be drawn because the differences lie within the
confidence intervals. Still, the apparent differences can help in framing questions to be asked at the
next stage.

231 diversity actions are included 1n the sample analyzed for this report.

One surprising finding was that plaintiffs filed motions to certify a class in fewer than one
in four actions. A 2005 study showed rulings on motions to certify in 43% of class actions, and it
seems likely that motions to certify were made in other cases but not ruled upon. Similarly higher
frequencies of motions to certify were found in the FIC 1995 study, but the differences may be
accounted for by the fact that the 1995 study surveyed only four districts selected for having high
levels of class-action activity. It may be that actions in those courts were more often brought by
lawyers with special familiarity with class-action hitigation, and a higher propensity to seek prompt
certification. In addition, the 2003 amendment of Rule 23(c), relaxing the time at which certification
must be sought, may account for part of the change.

A second finding was that a “litigation class” — one not hmted to settlement only — was
certified in five of the 231 cases. All five resulted in settlement. The 1995 study showed that 23%
of the actions studied resulted in certification of a litigation class. The 2005 study found litigation
classes certified in 11% of the actions; because it covered actions filed 1n 1999 to 2002, some of the
certification practice may have been affected by the 2003 amendments.

A third finding was that before a class settlement, plaintiffs typically had to overcome at least
one challenge on the merits advanced by a Rule 12(b)}(6) motion to dismiss or by a summary-
judgment motion. This result was similar to the findings in the 2005 study.

The fourth and fifth findings were that the parties proposed class settlements 1n 21 of the 231
actions; judges approved all, although only after modifications 1n 3 of them. This 9% figure
addresses all cases; the percentage is higher n relation to the number of cases that remained 1n
federal court without remanding to state court.

A sixth finding was that plaintiffs filed motions to remand in 75% of the removed cases;
almost 70% of the remand motions were granted. More than half of the removed cases were
remanded.

A seventh finding was that voluntary dismissal disposed of 38% of the cases not remanded,
the most frequent disposition of those cases.
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An eighth finding was that motion practice was relatively mirequent; n 56% of the actions
there was no motion or only one motion.

Finally, 1t was found that one in five of the cases was terminated by a successful dispositive
motion.

The pre-CAFA federal-question cases will be analyzed next.

One Commuttee member observed that the study focuses on outcomes 1n federal court. It
would be useful to know whether outcomes are different in state courts. The impetus for adopting
CAFA was claims that some state courts misuse class actions 1n serious ways. An examination of
outcomes in at least one of the state courts held up as a bad example would provide a useful basis
for advising Congress the next time efforts are made to transfer a class of litigation from state courts
to federal courts. But the FJC does not have the capacity to generate state-court information.
Professor Gensler is working on a study of Oklahoma state-court practice. California has advanced
a long way in a study of its state-court experience. But 1t would be very difficult to generate
meaningful comparative data. One difficulty in attempting to measure the impact of CAFA will be
that a plaintift who would prefer to file in one state if the action could not be removed will now file
instead 1n a federal court in a different state because the choice among federal courts may be
different from the choice among state courts.

On an anecdotal level, it was noted that the press in Califorma reports that state-court judges
have absorbed one feature of CAFA practice by refusing to approve “coupon” settlements. The
result is said to be that class-action settlements approved by California state court include cash
payments to class members, while parallel class-action settlements in the courts of other states
provide class members with only coupons.

It was agreed that it is important to attempt an understanding of possible 1mpacts of
legislation like CAFA both on court selection and on actual practice. One long-range purpose of FIC
study will be to determine whether the influx of diversity class actions teaches lessons that should
be reflected in Rule 23,

Agenda Review

The agenda materials summanized many proposals that have lain fallow, often for a number
of years. The cycle of periodic review has come around to the point of undertaking to consider
whether some items might better be removed because, however meritorious they might be, the time
is not ripe for action even in the near-term future. Other items may deserve to be carned forward
for future consideration but without planning immediate work. These topics involve issues that may
become important, but that seem better deferred. Deferral may reflect no more than a sense that the
issue is not urgent, but it also may reflect a sense that it 1s better to wait while a problem matures to
a point where it is resolved on 1ts own or to a pomnt where developing experience provides a better
foundation for considering a rule amendment. Similarly, the time has come to consider whether still
other of these 1tems might be advanced for present deliberate consideration, including bundled
consideration of related suggestions.

A draft of the memorandum suggesting the approach to many of these 1tems was circulated
to the Committee in September, with a request that Committee members nominate any items they
think appropriate for further discussion. All members responded The responses were incorporated
in the revised memorandum 1ncluded 1n the agenda.

The first group of ten items was suggested for removal from the agenda. Eight of them were
set for removal without further discussion, including 03-CV-E, 04-CV-J, 06-CV-B, 06-CV-F, 07-
CV-B, 07-CV-C, 07-CV-F, and 08-CV-A. One, 06-CV-H, was discussed briefly. It advances two
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suggestions The first involves a question that seems to have been resolved Several district courts
1n the District of Columbia had ruled that the United States is not a “person” that can be subjected
to a nonparty subpoena under Rule 45, but the Court of Appeals for the District of Columbia Circuit
overruled these decisions. There 1s no apparent present need to amend Rule 45 on this account. The
other suggestion 1s that something should be done about the questions that arise when a government
agency relies on agency regulations to resist compliance with a subpoena on confidentiality grounds
These questions do not seem likely subjects of Enabling Act rulemaking. They wmvolve the
rulemaking authority of different agencies. Any one agency may act under a number of different
statutes. Most of the issues — and perhaps virtually all of them — will involve substantive
questions that in part are peculiar to the particular agency and statute and in part involve general
administrative law. The Committee concluded that the prospects for action in this area within the
foreseeable future are too remote to hold these topics on the agenda.

Another item 1n the first category, 97-CV-V, included two items that have long since been
acted on, plus a suggestion that the notice provisions for an 1n rem action in Supplemental Rule C(4)
be considered for amendment. It was agreed that the Maritime Law Association should be consulted
to help determine whether the time has come to reconsider this provision. It seems anomalous in
relation to the notice requirements for other civil actions, but it may still be justified by concerns
peculiar to admiralty practice. The question will remain on the active agenda only 1f the MLA
suggests that it is ripe for consideration now or in the near future.

It was noted that several of the suggestions involve the integration of CM/ECF practices with
rules provisions adopted before electronic filing was introduced. Several of the topics are worthy
of consideration But it seems better to wait until CM/ECF 1s fully integrated with the operations
of all federal courts, and then approach the questions by a process that should involve all of the rules
committees and perhaps other Judicial Conference committees as well,

A second group of three items was recommended to be carried forward without advancing
for immediate consideration. Two, 04-CV-H and 06-CV-D, relate to the offer-of-judgment
provisions of Rule 68. It was agreed that they should be considered as part of the accumulating study
of Rule 68. The third, 04-CV-1, suggests that Rule 7.1 disclosure statements should be eligible for
electronic filing. This suggestion will be carried forward only because the Committee on Codes of
Conduct has suggested that Rule 7.1 might be amended 1n some ways not yet determined. If Rule
7.1 indeed comes on for possible revision, any possible need to address filing methods can be taken
up at the same time.

The third set of agenda 1tems listed matters that might deserve present consideration, erther
to advance for further study or to remove. These items were separated into those relating to
discovery and others.
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One nondiscovery item, 05-CV-1, asks whether Rule 5 should be amended to allow service
by third-party commercial carrier 1t some manner similar to Appellate Rule 25(c)(1XC). This
question ties to more general questions surrounding service of papers not covered by Rules 4, 4.1,
and 45. Some courts already want to rely on electronic service without requiring consent of the
person to be served. There has been substantial interest in limiting or deleting the Rule 6(d)
provision that allows an additional three days to act after service by most of the means recognized
in Rule 5. The Appellate Rules Commuittee is interested in the parallel 3-day provision in the
Appellate Rules. It was agreed that these matters should be carried forward for consideration as a
package.

Another nondiscovery item, 06-CV-C, relates to the practice of sealing entire cases. A
Standing Commuttee subcommuttee 1s considering this topic with the help of a comprehensive
research project by the Federal Judicial Center The study will examine all cases sealed in 2006.
An nitial report concerning the frequencey of sealing entire cases should be ready by the time of the
June 2009 meeting of the Standing Commuttee Follow-up research on the reasons and process for
case sealing will be done after that. Then it will be time to determine whether rules provisions
should be adopted, recognizing that 1t will be desirable to adopt at least similar provisions in
different sets of rules.

A third nondiscovery item, 07-CV-D, is a suggestion from the Maritime Law Association
that the final sentence of Supplemental Rule E(4)(f) has been superseded. This sentence states that
“this subdivision” does not apply to suits for seamen’s wages when process 1s 1ssued under two
named statutes; the statutes were repealed in 1983. It also states that “this subdivision” does not
apply to actions by the United States for forfeitures in violation of any statute of the United States.
New Supplemental Rule G establishes comprehensive procedures for civil forfeiture actions,
including provisions for hearings requested by persons claiming an interest in property that has been
arrested or attached. The Committee agreed that the forfeiture experts at the Department of Justice
should be consulted to determine whether there is any remaining use for this provision in light of
Rule G. If not, deletion of the sentence can be put on the spring agenda with a recommendation to
publish,

A final item was a remnder of a matter not in the agenda materials. A proposal to amend
Rule 8(c) by stnking “discharge in bankruptcy” from the list of affirmative defenses was published
n August 2007. The Department of Justice responded with a lengthy statement of reasons why the
change should not be made. Bankruptcy judges and the Reporter for the Bankruptcy Rules
Commuittee responded that the reasons advanced by the Department were simply wrong. The
Department replied that they were not wrong. Rather than attempt to sort through the confusion in
time to make a recommendation to the Standing Committee, this proposal was held back for further
consideration in further consultation with the Department and bankruptcy experts. Judge Wedoff
conferred at some length with Department representatives, but failed to achieve consensus.
Consultations will continue in hopes of reaching agreement, or at least an explanation of the problem
in terms that can be understood by those who are not experts m bankruptcy law.

The discovery items include 06-CV-G, a suggestion by Judge Wilson that the Commuttee
should restore pre-1993 discovery rules by repealing the 1993 and 2000 amendments that he voted
to approve while a member of the Standing Committee. His concerns address problems with
discovery that will continue to occupy the Commuttee, and perhaps the tie to notice pleading as well.
This item will be carried forward with the ongoing long-term consideration of discovery.

Another discovery 1tem is 07-CV-E, submitted in the form of a law review article reviewing
practice under Rule 30(e}(1)(B). The rule allows a deposition witness to review the deposition
transcript or recording and “if there are changes 1n form or substance, to sign a statement listing the
changes and the reasons for making them.” Some courts are wary of changes that seem simple flat

November 24, 2008 version

64



448
449
450
451
452
453
454
455

456
457
458
459
460
461

462
463
464
465
466
467
468
469
470
471

472
473
474
475
476
477
478
479
480
481
482
483
484
485
486
487
488
489
490
491
492
493
494

Draft Minutes
Crvil Rules Advisory Committee, November 17-18, 2008
page -11-

contradictions of the deposition testimony. At least at times the concern 1s similar to the concerns
underlying the “sham affidavit” doctnne that allows a court to disregard a self-contradicting and self-
serving affidavit offered by a party to oppose summary judgment by changing earlier deposition
testimony. The Committee agreed to remove this item from the agenda. One observation was that
when the matter is important, the deposition testimony is often corrected during the deposition itself
— perhaps after a break i the proceedings. Another observation was that the need to revise an
answer often arises from a poorly framed question. Yet another observation was that 1f the witness
is going to change the story, 1t 1s better to learn of the change before trial than at trial.

Other discovery-related items arise from Rule 45, although the questions extend to trial
subpoenas as well as discovery subpoenas. The decision at the end was that all of these questions
should be referred to the Discovery Subcommittee for a recommendation whether any should be
taken up with an eye to possible amendments. The process will include a broader solicitation to see
whether there are additional Rule 45 changes that should be considered, and whether 1t 1s possible
to do something to shorten and perhaps further clarify this lengthy rule.

One question 1s raised by 05-CV-H, which addresses the Rule 45(b)(1) provision that serving
asubpoena requires “delivering a copy to the named person.” A majority of courts interpret delivery
to require personal in-hand service; a significant number of decisions depart from this reading. The
proposal is that service should be permitted by any of the means recognized for service of the
summons and complaint under Rule 4. There may be reasons to stop short of the full reach of Rule
4, or perhaps to recognize methods not generally available under Rule 4. Some sense of accepted
present practice, and of practice under state rules, should be gathered. And 1t will be important to
remember that Criminal Rule 17(d) requires that the server deliver a copy of the subpoena to the
witness. The Criminal Rules Committee should be advised of any serious consideration of these
questions.

A second question 1s raised by 05-CV-G. Rule 45(b)(2) defines the territorial reach of a
subpoena. Service may be made within the district; outside the district [and also outside the state]
but within 100 miles of the place of the deposition, tnal, production, or inspection; or within the state
at a place authorized by state practice. Rule 45(c)(3}(A)}(11) seems to limut this authonty further by
requiring the court to quash or modify a subpoena that requires “a person who is neither a party nor
a party’s officer to travel more than 100 miles,” except that the person may be required to travel
more than 100 miles from a point within the state to attend a trial. (Rule 45(c)(3)(B)(iii) provides
for modification of a subpoena that requires a person who is neither a party nor a party’s officer to
incur substantial expense to travel more than 100 miles to attend trial.) The rule seems clear. But
a number of courts have read a negative imphcation into Rule 45(c)(3)(A)(11) — because it does not
refer to a subpoena addressed to a party or a party’s officer, 1t implies nationwide subpoena power
to command attendance at trial. This interpretation has created great anxiety in corporate parties.
The question has become prominent only in the last two or three years. The Vioxx litigation brought
it to the front. This question has produced a major split at the district-court level, although there may
be a trend back toward the obvious interpretation that the explicit Rule 45(b)(1) limits are not
somehow expanded by the further limits expressed in 45(c)(3)(A)(i1). The best outcome, however,
may lie somewhere in the middle. The docket memorandum points out that the 100-mile himit dates
back to the First Judiciary Act and to circumstances in which most 100-mile journeys would be far
more arduous than transcontinental travel 1s today. The problem, further, may be more complicated
than the obvious questions of cost and distance. Trial subpoenas may be used in ways akin to the
pre-Rule 30(b){6) notices to depose top corporate officials, aimed 1n part to flush out the identity of
persons with actual knowledge and perhaps in part as a means of harassment. And there may be
some temptation to use a Rule 45(a}(1)(C) subpoena to produce as a way around Rule 34 linuts.
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Another question arises when a nonparty resists a subpoena 1ssued by a court in proceedings
ancillary to an action pending in another distnict. Rule 45(c)(2)(B) says that when a person
commanded to produce makes an objection, “the serving party may move the 1ssuing court for an
order compelling production or inspection ” Rules 45(c)(3)(A) and (B) likewise provide for relief
by “the 1ssuing court.” (See also Rule 37(a)(2), directing that a motion for an order to a nonparty
compelling discovery must be made in the court where the discovery is or will be taken.) Rule 26(c),
on the other hand, provides that a motion for a protective order may be made by a party or any person
in the court where the action 1s pending, or as an alternative in the court where a deposition will be
taken. Most— but not all — courts read these provisions together to mean that if a nonparty objects
or moves to quash a subpoena m an ancillary discovery court, the discovery court must decide the
motion. If the request 1s framed as one for a protective order, on the other hand, the discovery court
may be able to defer to the court where the main action is pending. Circumstances arise in which
it 1s important to defer to the mam-action court no matter what the means chosen to raise the
objection. The main-action court should have primary control over discovery management, and may
be 1n a much better position to assess the need for the discovery and the strength of the objections.
A denial of discovery in the discovery court may effectively terminate the action. It would be useful
to address this question 1n the rules.

Yet another question mingled into these questions arises from the relationship between an
objection and a motion to quash. Rule 45(c}(2)(B) sets a 14-day limit for objecting to a subpoena
to produce documents or tangible things or to permit inspection. There is some confusion whether
a motion to quash can be used after expiration of the 14-day period to raise matters that could have
been raised by objection.

Discussion inciuded the observation that Rule 45 confuses practicing lawyers. 1t is used for
things that should be done otherwise, as with the example of attempting to substitute for Rule 34
discovery in order to evade the 30-day response period built into Rule 34. “We should not have rules
that lawyers need to work their way around.” Rule 45 may be used to evade a discovery cut-off by
attempting to use a purported trial subpoena as a discovery device,

Sunshine in Litigation Act

Judge Kravitz summarized his testimony last summer on the bill that would become the
Sunshine in Litigation Act. Similar bills have been regularly introduced for many years. They seem
to be moving gradually toward a point where one may be adopted. The Judicial Conference has
steadily opposed adoption, relying on extensive study and lengthy deliberations by the Civil Rules
Committee several years ago. Research by the Federal Judicial Center played an important role in
this work. There is no empirical evidence to support the fear that protective orders have any
significant effect on the public health and safety.

One aspect of the Act would limit the use of sealed settlement orders. Such orders occur in
only a tiny fraction of federal cases. Although there 1s little apparent reason to fear that such orders
as courts do enter will conceal information useful to protect the public health or safety, it is not clear
how important it is to enable the parties both to ask that their settlement be entered as a court order
and that the settlement be sealed.

The other major aspect of the Act addressed protective discovery orders. This part of the Act
will create massive problems if enacted. It will impose an impossible task on the district judge at
the beginning of an action. At a time when 1t is difficult to form much 1dea of what the action will
involve, and impossible to determine what sorts of information may be available for discovery, the
Judge must decide whether a protective order would defeat access to information that would protect
the public health or safety, whether any need for privacy outweighs the usefulness of the information,
and whether a requested protective order is no broader than necessary to protect the privacy interest.
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Confronted with a demand for findings that cannot be supported, the result commonly would be
denial of a protective order. Demal of a protective order would in tumn exacerbate problems with
discovery. Information that now 1s turned over in reliance on a protective order would be carefully
screened at great cost in time and money, refusals to produce information would proliferate, and
courts would be called upon to resolve ever more discovery disputes.

[t 1s clear that this legislation will be introduced in the next Congress. The challenge will be
to find ways to educate Congress in the careful attention that this topic has won in the Enabling Act
process and in the reasons that make enactment a very bad idea.

Discovery Privilege Logs

Atthe April meeting Professor Gensler observed that the cases show confusion about several
aspects of privilege log practice, and suggested that the Committee might want to explore the
possible opportunities to address one or more troubling 1ssues. The practicing lawyers agreed that
problems do arise, but were uncertain whether there is much opportunity to provide solutions by rule
provisions. Professor Gensler volunteered to explore the matter and report to the Committee. Judge
Kravitz thanked him for providing a terrific memorandum to launch the topic.

Professor Gensler began by noting that “anxiety and frustration are out there,” anxiety arising
from uncertainty about the mechanics of complying with Rule 26(b)(5}(A) requirements and
frustration at the expense. Most of the expense seems to arise from screening documents for
privilege, work product, and other grounds for protection. It is not clear that rules changes can
address this problem, although new Evidence Rule 502 may reduce fears about inadvertent privilege
waiver.

The questions of mechanics begin with the need to say what 1s being withheld from discovery
and why. At first blush, these questions of how to comply appear to begin with the seeming gap in
the failure of Rule 26(b)(5)(A) even to refer to a privilege log. But it seems clear that the manner
of asserting privilege will depend on the mode of discovery. Assertions of privilege at deposition
will be made on the spot. With Rule 34 requests, responses will vary with the circumstances.
Withholding a single document is quite different from withholding many documents; producing part
of a document in redacted form is different from withholding the entire document There does not
seem to be much room to improve on the directions now provided by the rule.

The question of timing is less certain. It seems clear that the claim of privilege must be made
when responding to the discovery request. It is not as clear when the elements required by Rule
26(b)(5)(A) must be provided. This uncertainty seems to arise most persistently with document
production. The possible choices include insistence that the required information be provided at the
time of responding to the document request; or that it be provided at the time of producing; or that
1t be provided within a reasonable time from the response or from the production.

The consequences of failing to comply properly or timely in making the assertion or
providing the log also are uncertain. The 1993 Committee Note refers to Rule 37(b)(2) sanctions,
and adds that withholding matenals without the required notice “may be viewed as a waiver of the
privilege or protection.” In practice, courts seem to take a flexible approach. The case law tends to
say that waiver is possible, but courts consider many factors. The usual result is a stern direction to
comply, but waiver may be found. Here too it 1s unclear whether any rule revisions would provide
for anything different than courts are doing now.

That leaves the possibility of amending the rule to provide clear directions as to timing. The
most likely approach would be to establish a clear provision subject to alteration by agreement of
the parties or court order. Similar provisions could be added to Rule 45, subject to the complication
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that Rule 45 remains obscure on the opportunity to present a belated — untimely — objection in the
guise of a motion to quash.

Discussion began with the observation that the District of Connecticut has a local rule
addressing the timing requirements. There do not seem to be any problems

A practitioner noted that 1n the last couple of years clients have started to “push back hard”
on the costs of screening documents. Some clients take the chore mnside. It may be divided up
among contract attorneys rather than firm associates, or farmed out to independent screening firms.
Vendors have become insistent that electronic screening software can do the job at much lower cost
— the software may have developed to a point about equal to screening by a first-year assoctate. The
cost of screening 1s being reduced As for pnivilege logs themselves, the rule itself seems OK  The
parties often reach informal agreements. “You want it before the depositions. Usually it is the last
thing produced before depositions.” One reason for delay is that documents that on their face seem
privileged may be unprotected because they have been circulated outside the privilege circle. It may
be that nonparties deserve greater consideration and protection than parties, but 1t would be better
to put off consideration for a year.

Another practitioner also noted that there are software programs for identifying privileged
documents. Atleast one in-house lawyer for a client believes that software can screen at least as well
as people. Screening takes as much time for a lawyer as it does for a judge, and the task is expanded
across far more documents than will be logged or disputed after being logged. In most big document
cases it 1s possible to work out serial production of documents and serial production of privilege
logs. The great fear driving the huge amounts of time 1s subject-matter waiver. As massive volumes
of documents come to be involved, correspondingly enormous amounts of time have been required.
And it could be even worse — Georgia state-court rules, for example, require an affidavit to support
every claim of privilege. All of this can engender boilerplate objections to the log, then review by
a special master or magistrate judge, further review by a district judge, and then collateral-order
appeals. But there 1s not a big bedy of law on abuse of privilege claims.

It was suggested that one reason to keep this topic on the agenda is to see what consequences
flow from new Evidence Rule 502. Lawyers are beginning to craft Rule 502 agreements to protect
discovery responses.

It was recalled that in the 1980s there was a move to expedite the process by agreemng to a
“quick peek’ at less sensitive documents without waiver. The next step would be a no-waiver quick
peek at sensitive documents, but on an “eyes only” basis. “That got slapped down.” Perhaps that
can be revived.

Review by outside vendors was noted again. They can do a first review of documents
identified by a software program. “They will give you a price per page.” But there are reasons to
be reluctant. “I cannot imagine relying on a vendor for the final review.” A judge noted that he had
recently had a hearing in a case in which the software screeming failed miserably — it failed to
identify a thousand privileged documents.

Another judge noted that party agreements work 1n big, sophisticated cases. But 1t would be
useful to have rule guidance for smaller scale, less sophisticated litigation.

Still another judge observed that the problems that arise are not those of timing but of failure
to produce a log at all. Yet another judge said that he does not encounter log problems.

An observer suggested that an effort to come up with a rule will only intensify costs. There
is no real problem. “People work it out.” The log is the last thing produced. And in some cases the
parties may tacitly agree not to produce them at all, or to generate them only for particular categories
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of documents. Consider a case that claims an ongoing conspiracy: is counsel obliged to create a log
for every letter written to the client while the litigation carries on?

A lawyer member suggested that the only default time that would not be unreasonably early
would be “within a reasonable time.”

Occasional references to Rule 33 interrogatory answers were picked up at the close of the
discussion. Those who spoke agreed that privilege logs are not used for interrogatory answers —
the answers simply provide nonprivileged information.,

The discussion concluded by agreeing that the Rule 45 privilege log questions would be
among those considered by the Rule 45 working group, and that the remaming questions would be
carried forward on the agenda.

Rule 68

Judge Kravitz introduced the Rule 68 discussion by noting a recent article by Professor
Robert Bone. The article provides a great discussion of the history. Rule 68 was designed not so
much to encourage settlement as to deal with recalcitrant plaintiffs. The conclusion 1s that if
promoting settlement has become an important goal, the present rule should be scrapped in favor of
starting over.

Four options are presented in the agenda materials: Do nothing; abrogate the rule; undertake
relatively modest revisions; or undertake a thorough revision.

Connecticut state courts have a rule that allows offers by plaintiffs as weil as defendants, and
that imposes big penalties for guessing wrong in the form of prejudgment interest at high rates. The
interest award can easily double a jury verdict. The rule “has turned nto a game.” A plaintiff with
a $1,000,000 claim will make an offer of $750,000 before the defendant’s attorney even knows what
the action is about. The inevitable 1gnorance-induced rejection then opens the way for further
bargaining in the shadow of rule-based sanctions. One challenge will be whether 1t 1s possible to
develop a rule that is much used without becoming the occasion of gamesmanship.

The history of Committee efforts to address Rule 68 in the 1980s and 1990s was reviewed.
The proposal to adopt strong sanctions 1n the 1980s led to the proverbial firestorm of protest. One
concemned and thoughtful observer of the Enabling Act process, John P. Frank, feared that continued
pursuit of the subject might lead Congress to alter or abandon the Enabling Act process. The effort
in the 1990s made a senous attempt to address many of the complexities that could be foreseen. The
work was supported by Federal Judicial Center research. In the end the draft became so complex
as to be abandoned. The discussions led several members to the view that abrogatton might be the
best solution, but the question was never put to a vote.

It is common ground in Rule 68 discussions that offers are seldom made. Even in fee-
shifting cases empincal studies have repeatedly shown that offers are made 1n only a relatively small
minority of cases Recent empirical work by Professors Eaton and Lewis shows that attorneys with
long experience in civil rights and employment-discrimination litigation, where offers can cut off
statutory fee rights, agree that ADR mechanisms are more effective than Rule 68 in promoting early
settlement. It also is common ground that no possible version of Rule 68 could do much to increase
the number of cases that actually settle; the most that might be hoped 1s that cases that settle will
settle earlier and at lower cost

The list of topics that might be addressed by a modest revision has a way of expanding. One
obvious candidate is the ruling that a plaintiff who fails to better a rejected Rule 68 offer loses the
right to statutory attorney fees incurred after the offer if — but only if — the fee statute refers to fees
as “costs.” Turning the consequence on the happenstance of statutory language seems a puzzling
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use of “plain meaning” interpretation — no plausible reason can be advanced for believing that the
wording choice of fee statutes 1s made with an eye to invoking, or rejecting, Rule 68 consequences.
More fundamentally, 1t 1s difficult to agree that Rule 68 should become a vehicle for cutting off fee
rights established for prevailing plaintiffs enforcing specially favored rights This effect seems to
abridge or modify important substantive statute-based rights. The fear of losing statutory fees,
moreover, may create at least a tension between the interests of counsel and the party’s interests.

Another seemingly modest change would be to provide an opportunity for plamntiffs to make
offers. The difficulty 1s that sanctions would be available only when the defendant loses more than
the offer. The plamtiff would be entitled to statutory costs in any event, so a Rule 68 sanction would
have to be something additional. The most common suggestion is to award attorney fees, a
manifestly sensitive prospect. Multiple costs mught be provided instead. California provides expert
witness fees. Finding the right sanction might not be easy, but at least it would make the rule seem
more fair if all parties can make offers. Of course expanding the opportunities to offer would also
expand the opportunities for strategic game playing.

Other relatively modest changes could begin by changing the procedure to one offering
settlement, not judgment. The lawyers surveyed by Eaton and Lewis often said that they do not
make offers of judgment because their clients do not want the career-blighting effects of an adverse
judgment. The time to consider the offer could be extended from the 14 days available under the
day-counting approach of the present rule or the explicit provision of the Time Project revision.
Extending the time to consider would be an obvious occasion to answer a question that has divided
the courts by allowing retraction of an offer before acceptance. Class actions might be removed from
Rule 68's reach.

The Second Circurt has asked for consideration of the complications that arise when offer
or judgment tnclude specific relief as well as money. The draft that was put aside in 1994 offered
a relatively simple solution to what could be an enormously complicated companson — judgment
and offer are compared by recognizing a judgment for a plamtiff as more favorable than the offer
only 1f it includes all of the nonmonetary relief offered, or substantially all of the offered relief and
additional relief as well.

More thorough revision would address such questions as offers made to multiple parties; the
opportunity to make successive offers — which could greatly complicate not only the rule, but also
the consequent strategic use of the rule; and adoption of a margin of error, hoping to reduce the
problems of uncertainty by invoking sanctions only if the offer beats the judgment by a factor of 20%
or 25%.

Dissatisfaction with Rule 68 at its core arises in part from the unpredictability of litigation.
Imposing sanctions — and particularly imposing sanctions severe enough to create meaningful
incentives — may seem unfair when a party simply guesses wrong within an often wide range of
plausible outcomes. More fundamental concerns focus on risk aversion and endowment. A poorly
endowed plaintiff, in great need of some remedy and unable to bear the risk of relief, may be
pressured to accept an ofter well below the reasonable range.

Discussion began with the suggestion that one approach would be to amend Rule 68 to
provide only § 1920 cost consequences. Overruling statutory fee-shifting consequences would be
the next closest thing to abrogation, leaving the rule to wallow 1n obscurity

It was noted that Indiana has a bilateral rule that “1s not much used.” Proposals to add greater
sanctions have proved controversial. Calling it settlement rather than judgment might make a
difference, but the more likely guess 1s that 1f the dollars are nght the existence or nonexistence of
an offer-of-judgment (settiement) provision will not much affect the parties’ ability to settle.
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Another member noted that Flonda has a procedure that can be used effectively

An observer noted that six years ago New Jersey adopted attorney fee sanctions, with a 20%
safety margin of difference. Use of the rule “has become complex.” The rule was amended to
exclude nonmoney judgments and statutory fee shifting. The rule can be useful in addressing the
obstinate party who clings to a mentless position.

A member noted that Rule 68 offers are made on rare occasions in class actions, usually 1n
a seeming attempt to moot the indrvidual claim of the class representative. The offer 1s inherently
coercive. And it creates a conflict between attorney and clhient. If1t1s carried forward, class actions
should be exphicitly excluded from 1ts reach.

Another member suggested that 1t will be very difficult and controversial to make Rule 68
effective. Even small changes will open up controversy.

A judge noted that lawyers very seldom use Rule 68.

Another judge thought 1t may be worthwhule to explore the option of changing from an offer
of judgment to an offer of settlement. An attorney replied that it was difficult to imagine that Rule
68 would make a difference; “1f you’re talking, you’re talking.”

A motion to do nothing now carned unanimously. Rule 68 will be carried forward on the
agenda, perhaps for more detailed consideration 1n the fall of 2009.

Notice Pleading Twombly’s Aftermath

Judge Kravitz noted that notice pleading and the Twombly decision remain on the Commuttee
docket. The Supreme Court is aware that the Twombly decision has created uncertainty in the lower
courts. It has granted review of the Second Circuit decision in the Igbal case and it seems better to
defer Committee consideration until the Iqbal case 1s decided. The Court might rule that Twombly
is limited to antitrust cases; it might adopt the “contextual plausibility” test applied by the Second
Circut; it might do something different 1n elaborating the Twombly opinion; or 1t might go off on
appeal jurisdiction grounds and let pleading matters lie where Twombly leaves them. A “mailbox”
suggestion for pleading rule revisions provided by Ken Lazarus will be camed with the agenda.

Discovery of Electronically Stored Information

Professor Marcus reported on current events in the practice of discovering electronically
stored information.

There are no signs that anything done in the discovery rules adopted to address electronically
stored information has added to the problems that continue to be reported.

But there continues to be “a lot of anguish” about e-discovery The survey by the American
College of Trial Lawyers reports some strange responses. Forty percent of the respondents said they
have had no experience with e-discovery. Others said 1t 13 a headache. Some of them say that the
e-discovery rules are a disaster, but these responses seem to address the phenomenon of e-discovery,
not anything inherent in the rules.

Rule 26(f)(3)(C) seems to have had the greatest impact because 1t forces people to think
about all they have to do to be prepared for e-discovery

One reason to think the time has not come to revise the rules is that the e-discovery rules
proposed by the Uniform Law Commussion and the practices endorsed by the Conference of Chief
Justices largely track the federal rules.
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E-discovery came to attention as a concern of corporate defendants. It has become a problem
for ordinary litigation. Issues of retaining and unearthing electronically stored information are likely
to become more pervasive. An example may be things such as e-mail messages from an accident
victim sent to friends a day after the accident. “Don’t worry, I'm fine” reassurances in such
messages will be much desired.

Judge Kravitz observed that it may be useful to build on the work being done by the
American College of Trial Lawyers and the Institute for the Advancement of the Amencan Legal
System to put together a 2-day conference. Empincal data on the cost of discovery would be
mmportant. A major focus would be te find out whether discovery really is out of control. Is there
anything that can be done to reduce the costs, whether or not the problems might be charactenized
so dramatically? Do pleading reforms offer ameamingful alternative by limiting access to discovery?
Is it possible to develop a sumplified procedure for cases that are harmed, not helped, by full-blown
discovery? We are told there is a flight from federal courts to state courts — 1s that true? Why
might 1t be true?

Judge Rosenthal noted that the Standing Committee will have a panel discussion of these
issues at its January meeting. The idea of a conference is promising. The conference on discovery
at Boston College was a great success, as was the conference on e-discovery at Fordham.

Judge Kravitz asked whether the Federal Judicial Center might be able to help in building
foundations for the conference. Thomas Willging replied that the American College survey tends
to draw from elite lawyers. Empincal inquiry by the Center would give quite a different picture of
what goes on day by day by covering the full variety of cases and practice The work would have
to begin almost immediately 1f 1t 15 to be ready in time for a conference in the spring of 2010.

The Commuitee endorsed the 1dea of holding a conference, most likely at an academic
institution, in spring 2010.

Report on Use of Subcommuttees

The Judicial Conference Executive Commuttee has asked that all Judicial Conference
committees review its draft Best Practices Guide to Using Subcommittees and report on each
existing subcommuttee. The agenda materials include a draft Report from Judge Kravitz to the
Executive Committee. Discussion did not elicit any suggestions to change the report. Noting that
some time remained before the report must be submitted, Judge Kravitz urged that Committee
members review the draft again and offer comments and suggestions. It is important that the report
fully describe the many ways in which subcommuttees have advanced Committee work without m
any way deflecting de novo consideration and independent action by the full Committee.

Appellate Rules Commuttee Report

Judge Kravitz noted that several projects of the Appellate Rules Committee are again
intersecting with matters of interest to the Civil Rules. Professor Struve, Reporter for Appellate
Rules, has provided a very helpful summary of matters discussed during the November 13 part of
their most recent meeting,

Manufactured Fmality: One topic on which the Appellate Rules Committee has sought input from
the Civil Rules Commuttee 1s “manufactured finality.” This topic arises from strategies used to
achieve a final judgment for appeal purposes when, if 1t were not for the desire to appeal, ordinary
practice would not establish a final judgment. These strategies anise from dissatisfaction, shared by
lawyers and trial judges, with some applications of the final-judgment rule. One problem 1s that
attempts to enter a partial final judgment under Civil Rule 54(b) are not always successful — it may
be found that the part chosen for judgment 15 not a “claim” separate from matters that remain 1n the
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trtal court, or (less often) that entering judgment was an abuse of discretion. The circuits disagree
as to some of the methods that might be used to manufacture finality. One tactic is to rely on a
conditional dismissal with prejudice of claims that have not been decided. The condition is that the
dismissed claims can be revived if the judgment is reversed. The Second Circuit recognizes this
tactic. Some other circuits do not The Appellate Rules Commuttee believes that one approach to
these questions might be revision of Rule 54(b}, 1t may be that Crvil Rule 41 also could be used.
These questions must be considered further, beginning with the helpful matenals developed for the
Appellate Rules Committee.

Attorney Fees as Costs for Appeal Bonds: The Appellate Rules Commattee undertook a study of
Appellate Rule 7, which authonizes the district court to require an appellant to post a bond to ensure
payment of costs on appeal. The broad question was whether “costs” can properly include attorney
fees under fee-shifting statutes. The question came to focus on possible use of appeal bonds
addressed to attorney fees as a means of regulating appeals by objectors to class-action settlements.
The Committee concluded that the questions surrounding objector appeals are very complex, and
that an attempt to address the questions by rule might have unintended consequences. They voted
to remove this item from the study agenda.

Discussion of appeals by objectors to class-action settlements began by noting that any class
member who objects can stall implementation of a settlement by appealing. This can produce real
difficulties when class members have been actively engaged 1n the litigation and are waiting for
distribution of their settlement shares. “The current system doesn’t work.” Appeals can be taken
for strategic reasons. But there are legitimate objections, and legitimate objectors. Attempting
regulation through appeal cost bonds does not seem desirable. One approach would be to require
intervention to establish a right to appeal. The Supreme Court resolved disagreement among the
Circuits by ruling in Devhin v. Scardelletti that a class member who objects to a class settlement may
appeal. The Court deliberately began by setting aside standing theory and framing the question as
whether a nonnamed class member can be considered a party for purposes of the general rule that
only a party can appeal a judgment. The results may be undesirable.

It was observed that Rule 23 drafis addressing objector appeal rights were suspended while
the Devlin case was pending on appeal, and discarded after 1t was decided. Rule 23 drafts aiso
addressed the role of objectors 1n broader terms, struggling with the tension between “good” and
“bad” objectors. The only result was the provision 1n Rule 23(e}(5) that an objection may be
withdrawn only with the court’s approval.

Discussion returned to the theme that there can be “shake-down appeals,” but also good
appeals. The appeal bond “1s a very blunt instrument.” Requinng intervention would open the door
to discovery that would “help show what kind of objector this 1s.” The district court 1s in a good
position to determine whether there 1s a solid reason to pursue unsuccessful objections through
appeal. Often the objector should be sent away with thanks for showing how sound the settlement
actually is.

1t was asked whether the Devlin decision, for all the disclaimers about “standing,” involves
matters that can be governed by court rule. One response was that before the Devlin decision, the
Seventh Circuit had thought that intervention should be required. The question can easily be seen
in Rule 23 terms. The ambigmty whether unnamed class members should be seen as “parties”
extends beyond appeal rights to such matters as discovery and counterclaims. Intervention should
not be required to lodge objections 1 the district court, but it might well become a requirement to
support a right to appeal. This requirement might seem particularly attractive in Rule 23(b)(3) class
actions and objections by a class member who could have opted out of the class. Of course there is
a prospect that a denial of intervention would itself be appealed, but the appeal might be resolved
readily at the threshold by affirming the denial.
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It was agreed that Andrea Kuperman would undertake research on the feasibility of requiring
intervention to support appeal by an objecting but unnamed class member.

“Mandatory and Jurisdictional” Appeal Time Limgts: “[T]here 1s a nascent circuit split” concerning

the consequences of the Supreme Court’s explicit reaffirmation of the rule that appeal time periods
set by statute are “mandatory and jurisdictional.” At least up to now, 1t continues to be accepted that
court rules can affect these statutory periods by suspending appeal time to allow orderly disposition
of post-judgment motions. Thus a timely motion for a new trial suspends appeal time. Appellate
Rule 4(a)(4) lists six post-judgment motions that suspend appeal time if timely filed, and provides
that “the time to file an appeal runs for all parties from the entry of the order disposing of the last
such remaining motion.” The potential question is whether the requirement that these post-judgment
motions be timely filed is itself mandatory and jurisdictional, or whether a court might — on finding
sufficient justification — recogmze a tolling effect for a motion not timely filed. The Appellate
Rules Committee 1s considering a project to draft a statute that would address the effect of statutory
appeal deadlines. The effect of post-judgment motions might be considered in this project.

Rule 58's Separate Document Requirement: The Appellate Rules Commuttee considered two
questions arising from Rule 58's separate document requirement. This requirement has been a
perennial fixture 1n the parallel work of the Civil and Appellate Rules Committees.

One question is a variation on the “time bomb” problem that prompted the 2002 amendment
of Rule 58. Failure to enter judgment on a separate document meant that appeal time never started
to run; in theory a timely appeal could be filed years after final decision. The rule was amended to
provide that if a required separate document 1s not filed, judgment “is entered” when it is entered on
the c1vil docket and after “150 days have run from the entry in the civil docket.” Appeals often are
filed before entry of a separate document. Because the entry of judgment sets the time for post-
judgment motions as well as for appeal, it remains possible to file a timely post-judgment motion
for a considerable period after an appeal has been taken. The belated motion may disrupt orderly
processing of the appeal. The Appellate Rules Committee concluded that it is not now necessary to
amend Rule 58. Instead, 1t will recommend that appropriate steps be taken to raise awareness of the
importance of honoring the separate document requirement.

A separate question arises from the 2002 amendment and the Committee Note. Asamended,
Rule 58(a) directs that every judgment and amended judgment must be set out in a separate
document, “but a separate document is not required for an order disposing of a motion™ in a list of
five post-judgment motions. The problem is that the order disposing of the motion, which does not
have to be entered in a separate document, often also leads to an amended judgment, which does
have to be entered 1n a separate document. The question is whether appeal time should start to run
from entry of the order disposing of the motion — which at least ordinarily will include all of the
terms of the amended judgment, but also may include additional material that defeats
characterization as a “separate document™ — or only from entry of the amended judgment in a
separate document. The Seventh Circuit has addressed this question, concluding that a separate
document is required. Its approach is explored and explained in Kunz v. DeFelice, 538 F.3d 667 (7th
Cir.2008). The Appellate Rules Committee asks for guidance on the desirability of further rules
amendments.

Next Meetings

The Commuttee was reminded that a hearing on the pending Rule 26 and 56 proposals will
be held in San Antonio on January 14, 2009, following the Standing Committee meeting. The next
hearing will be held in San Francisco on February 2; time should be held open to enable the
Commuttee to meet on February 3 to discuss the information provided by the November 17 hearing
and the two remaimng scheduled hearings.
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Dates for the spring meeting were tentatively discussed. At the moment, the week beginning
April 20 seems the most Iikely convement time. (Shortly after the meeting the date was set for April
20-21, 2009, 1in Chicago.)

Adjournment
The Committee adjourned without further work.

Respectfully submutted,

Edward H. Cooper
Reporter

November 24, 2008 version

75






—
jen i e Jiv SIS e NI, RN CNL FU I NG RN

ot
WM —

,_
N

e e
o0 - Cv Ln

—
o

DD DI DI B DN RO B
SN R W — O

[N
o

e AV RVERVLRICRUCE SN Y N
WX W — OW

P s T - i L .
Lh e D) = D

DRAFT MINUTES
CIVIL RULES ADVISORY COMMITTEE
FEBRUARY 2-3, 2009

The Civil Rules Advisory Committee met 1n San Francisco on February 2 and 3, 2009, for
a hearing on proposed amendments to Civil Rules 26 and 56, and for a Committee meeting. The
meeting was attended by Judge Mark R. Kravitz, Charr; Judge Michael M. Baylson; Judge Steven
M. Colloton; Professor Steven S. Gensler; Daniel C. Girard, Esq.; Judge C. Christopher Hagy; Peter
D. Keisler, Esq.; Judge John G. Koeltl; Hon. Randall T. Shepard; and Judge Vaughn R Walker.
Professor Edward H. Cooper was present as Reporter, and Professor Richard L. Marcus was present
as Associate Reporter. Judge Lee H. Rosenthal, Chair, represented the Standing Committee. Judge
Eugene R. Wedoff attended as liaison from the Bankruptcy Rules Committee. Laura A. Briggs, Esq.,
was the court-clerk representative. Peter G. McCabe, John K. Rabiej, James Ishida, and J effrey Barr
represented the Administrative Office. Thomas Willging represented the Federal Judicial Center.
Ted Hirt, Esq., Department of Justice, was present. Andrea Kuperman, Rules Clerk for Judge
Rosenthal, attended. Observers included Alfred W. Cortese, Jr., Esq., and Jeffrey Greenbaum, Esq.
(ABA Litigation Section liaison),

Hearing

The hearing began at 8:30 a.m., February 2, in a Ninth Circwt courtroom. Twenty-four
witnesses testified. The hearing concluded at 4:00 p.m.. A separate summary of the testimony will
be prepared from the transcript and integrated with the summaries of the testimony at earlier hearings
and the summaries of the written comments

Meeting

Judge Kravitz began the meeting by noting that the purpose was not to reach final decisions
on any specific questions. Many valuable contributions have been made in the three hearings and
1n the written comments that have been submtted. The comment period remains open for another
two weeks, however, and review of the hearing transcripts may underscore the ideas offered. But
it is good to seize the opportunity created by comung together for the hearing to reflect on the broad
questions that were identified in the request for testimony and comments. The Discovery and Ruie
56 Subcommittees have work to do 1n preparing recommendations for the Committee meeting in
April, and will benefit from whatever prelimmary guidance may be offered.

Rule 56 Point-Counterpoint

Judge Kravitz opened the discussion by observing that the "point-counterpoint" procedure
described in proposed Rule 56(c) has provoked an outpouring of comment. Forceful questions have
been raised by judges in districts that have adopted and then abandoned similar procedures, and by
Judges with extensive experience both 1n courts that have similar procedures and in courts that do
not. As often happens in the comment process, the 20 courts that adopted point-counterpoint
practices by local rules have not weighed in. They may believe that there is no point in offering
comments that this procedure has worked well, since publication of the proposal suggests that the
Advisory Committee and Standing Committee are relying on their experience. Acting without
hearing from them might mean giving up on an 1dea that 1s better than the picture painted by some
of the comments. And it would be perilous to act without hearing from them 1n a way that might
require changes 1n their local practices

Judge Baylson said that the point-counterpont procedure was recommended after extended
discussion. But the comments that question 1t have made sohd points. The other parts of the
published proposal are valuable, and seem more important than this part. Much good can be
accomplished by going forward with Rule 56 even if the pont-counterpoint process is relegated to
honorable mention in the Commuttee Note The revised Rule could continue to require "pinpoint"
citations to the record, whether by directing a brief that requires citations or by simply requinng the
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citations. The rule also could refer to a response brief and a reply bnef, and say nothing about local
rules.

The discussion opened by these observations continued with a comment that the pont-
counterpoint procedure had seemed attractive. But the testimony and comments seem to show that
this procedure can create unreasonable burdens — some litigants inflate the importance of the
statement, disputes about satisfactory implementation of the practice give rise to derivative motion
practice, and judges may not be able to police these problems at reasonable cost to the court and
parties. The Southern District of Indiana rule seems attractive. It requires a statement of undisputed
facts in the movant’s brief, and a responding statement in the nonmovant’s brief, because of page
limits on the briefs, the experience has been much more satisfactory than experience under that
court’s earlier rule that provided for statements and responses as separate papers. The brief
procedure 1s better integrated than the separate statement procedure.

A question was asked as to how the statement of facts and narrative are integrated in the brief
under the practice in the Southern District of Indiana. Ms. Briggs responded that in practice, "all the
facts wind up in the statement."”

It was observed that the Local Rule 56.1 statement and counterstatement work very well in
the Southern District of New York. The judge is likely to begin consideration of the motion with
the briefs, looking to the statement and counterstatement only after reading the stories of how the
facts fit into the case. It would be undesirable to write a national rule that requires a statement of
facts as part of the briefs — that would undermine the benefits of the direct point-counterpoint
process. The national rule should not establish a umiform practice that defeats the opportunity to
adopt point-counterpoint local rules. Lawyers do find ways to expand proceedings. The motions,
however, generally do not attack the statement directly. Instead, the motions attack the supporting
affidavits, arguing that the information in the affidavits cannot be produced 1n a form admussible at
trial At the same time, 1t would be a shame to see the other advances embodied 1n proposed Rule
56 swamped by opposition to the point-counterpoint procedures in subdivision (c).

The question of preempting local rules was pursued further. Many districts require a point-
counterpoint procedure much like proposed Rule 56(c). Still more require a statement of facts by
the movant, but do not require a point-by-point response. And a plurality of districts do not require
either. It seems fair to assume that many districts prefer their current practices. Opposition to the
point-counterpoint procedure may raise sufficient doubts to defeat it as a national requirement. But
that does not mean that a different practice should be mandated by a national rule that, in the name
of uniformity, prevents local adoption of a point-counterpoint procedure. There is likely to be
significant opposition to any Rule 56 provision that would force umformity 1n this dimension of
practice.

Another judge observed: "I have point-counterpoint and I don’t want you to take it away from
me." No one fights "pinpoint citations." Nor is anyone fighting "deemed admutted" practice, and
thatis very important. We protect pro se litigants by telling them they have to make the counterpoint
response. Some courts have local rules prescribing form notices that must be given to pro se
litigants. We should pursue a Rule 56 that does not refer to statements of fact in the rule text,
achieving uniformity in substance without referring to the number of documents comprising the
motion.

This discussion opened the question whether the Committec should shape its
recommendations according to its sense of what may prove acceptable in the later stages of the
Enabling Act process. The answer was that the Committee should attempt to draft the best rule it
can, recognizing the advantages of procedures that, because reasonably agreeable, will be readily
enforced by district judges.
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Further discussion also suggested that the point-counterpoint provisions of proposed Rule
56(c) should be deleted. We cannot be sure, 1n light of the comments and testimony, that it is the
best practice. Whether or not 1t is the best practice, 1t is not so clearly the best practice as to Justify
forcing it on reluctant courts Nor 1s there a sufficient need for national uniformity to pick one point
on thus spectrum and force 1t on all. There 1s much in the proposed rule that deserves adoption, It
should be protected by omutting any rule text reference to statements of fact. At the same time, 1t
is appropriate to preserve principles that people are not fighting about — the "considered
undisputed" provision 1s an example

A paralle] suggestion was that the least satisfactory procedure is one that would require the
judge to scour the record. The parties should be forced to 1dentify the facts and to point to the
materials in the record that support or dispute the facts. There 1s not as much need to choose
between brief, separate statement, or other mode of presentation.

Yet another member suggested that there 1s a lot of good material even in proposed Rule
56(c). Paragraphs (1) and (2) — the pomt-counterpoint procedure and the authority to omit it —
should be deleted. The remainder of (c), with some reorganization, can preserve the pinpoint citation
requirement and other useful procedures. These procedures will be uniform. There is no need to
adopt rule text that notes such matters as point-counterpoint procedure

In a similar vein, it was noted that Rule 56 text should not of itself encourage local rule
experimentation. And that departure by an order 1n a particular case gives notice to the parties in a
way that local rules sometimes to not. There 1s a difference between prohibiting and inviting local
rules, especially when there 1s no apparent correlation to differences in local conditions such as case
loads, local culture, or local state practice. Lawyers and judges are enormously inventive. There will
be local rules. And judges will develop case-specific orders.

It was suggested that the Subcommuttee might frame a draft that neither adopts nor forbids
pomt-counterpoint procedure.

A counter-suggestion was that perhaps there should be a draft that retains the point-
counterpoint procedure as a model for opting . Opposition was expressed on the ground that the
model would become a default, mviting all the problems that have been encountered in districts that
have adopted and then abandoned similar procedures. The Committee Note can refer to pomt-
counterpoint as one way of framing summary-judgment motions; that would leave the districts that
want this procedure free to adopt it, with their own local variations. Of course districts that are
adamantly opposed will not adopt it. But if there is an opt-in model 1n Rule 56, some judges will
start to impose it, and with it impose added costs on the parties. This procedure does not change the
standard for summary judgment, but 1t does impose costs.

Another member confessed to liking point-counterpont in practice. At first he was prepared
to force it through as a matter of uniform national practice. But the comments and testimony show
that those who oppose it have genuine and valid reasons. The opposition is more than distaste for
being dictated to. Although he would not change his local point-counterpoint rule, it cannot be said
that this practice is so clearly the best practice that 1t should be forced on all federal courts.
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Rule 56 "Should " "Must," "Shall," or Finesse

The Style Project adopted "should" grant summary judgment to replace "shall." Proposed
Rule 56 carries forward "should" as the word in place from December 1, 2007. But the comments
and testimony, and discussion at the January Standing Commuttee meeting, continue to press the
question whether 1t was wise to replace "shall” with "should.” Many of the comments express a
preference for "shall,” often a strong preference, and view "must" as an alternative infertor to "shall"
but better than "should." The 1ssue remains very much alive, along with the question whether 1t is
better to finesse the question by omutting any drrection to the court. Rather than say that the court
shall, should, or must grant summary judgment, the rule might say simply that a party may move for
summary judgment, asserting that there 1s no genuine dispute as to any material fact, etc.

A first observation was that the Rule 56 proposal 1s not intended to change the "substantive
law" of summary judgment. The concern with "should" 1s that it takes a definitive position on an
unsettled issue — what is the nature of "discretion” to deny summary judgment when a party shows
there 1s no genuine issue and that it is "entitled to judgment as a matter of law." At best this is a
matter of dispute. The Supreme Court’s opinions are not clear — they include seemingly
inconsistent pronouncements and can be read to go either way. The best way to retain pre-2007 law
is to substitute "must." Rule 56 uses mandatory language, and the Celotex opinion says that 1t
"mandates” summary judgment when an appropriate showing 1s made. "Must" avoids changing that.
To the extent that the Supreme Court has recognized discretion to deny, 1t has done so 1n the context
of a rule that, with "shall," used mandatory language. The same discretion will remain with "must"
as mandatory language. Ifthis discretion 1s eventually extended, then the Commuttee should revisit
the reference that the movant is "entitled" to judgment as a matter of law. Beyond that, none of those
offering testimony and comments have urged that summary judgment should be demed when there
1s no genuine dispute. And 1t 1s better to avoid the alternative that finesses the issue by removing
all mandatory or directive language. The standard has been in the rule since 1938. If we take 1t out,
there is a real nisk that we will be changing the law in ways that we cannot anticipate. "Must” is
better on the assumption that we will not be allowed to say "shall."

It was urged 1n a similar vein that a lot of case law has developed around "shall." Care 1s
required in tinkering with it. With "should," the Style Project "launched something that people take
as changmg the law."

The finessing alternative was offered agan. Rule 12 provides amodel. It describes grounds
for vanous motions, but does not direct the court how to rule. But 1t was suggested again that
removing the familiar direction will open the door for unforeseeable developments. In 1938 Rule
56 directed that "[t]he judgment sought shall be rendered forthwith 1f [the supporting materials] show
that, except as to the amount of damages, there is no genuine issue as to any material fact and that
the moving party is entitled to a judgment as a matter of law."

The long pedigree of "shall" led to the suggestion that our first choice should be to restore
"shall" to the rule. We should not yield to the impression that the Style Subcommittee conventions
are ronclad and unchangeable no matter what the justification for using "shall.”

Reversion to "shall" was offered as an illustration of the challenges that will confront a
Committee Note explanation of each of the several alternatives. The Note might well remain as
published if "should" 15 retained, leaving it to the Report to the Standing Commuttee to explain the
deciston.

A Committee Note explaining a change to "must” will prove trickier Some explanation
seems called for when the rule text as recommended for adoption departs not only from what was
published but from the text adopted in 2007 with a Committee Note explaining that there is
discretion to deny summary judgment even when the movant shows there 1s no genuine dispute as
to any material fact. The explanation might be misleading if it stated simply that there s no
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discretion. There are many cases stating that there 1s discretion to deny. A supposed "entitlement”
to summary judgment would be no more than conditional — many cases say that when denial of
summary judgment is followed by tnal, the question is the sufficiency of the tnal evidence. If there
is sufficient evidence at trial to defeat judgment as a matter of law, the jury verdict stands even
though the summary-judgment record would not have sufficed to defeat judgment as a matter of law.
It should be recognized that a showing sufficient to carry the summary-judgment burden may turn
on matters of credibility better left for trial, particularly when inference and credibility
determinations may be interdependent [t might be useful to honor the frequent practice of avording
close calls on summary judgraent, particularly when partial summary judgment leaves the way open
for trial on issues that will require consideration of substantially the same evidence as bears on the
issues that might be resolved by summary judgment. The relationship between the timing of the
motion and the progress of discovery, mcluding the need for further discovery under present Rule
56(1) as slightly revised in proposed Rule 56(d), might be noted. It might be made clear that "must"
does not entail an obligation to defer trial in order to take the time required to decide a motion filed
too close to trial to support reasoned constderation before trial.

A Committee Note explaining some alternative that omits any direction about granting the
motion could present still greater challenges. The effort to say that the new form is intended to carry
forward whatever was meant by "shall,” without offering any direction to the court, could easily be
ignored in the early days and almost certainly would be overlooked 1n the future.

A Committee Note explarning restoration of "shall” could be reasonably straight-forward.
It would note the tide of adverse comments expressing the view that "should" will influence courts
toward a gradual and undesirable expansion of the discretion that has been recognized under "shall."
It could add that the choice was viewed as a forced choice between "must" and "should,” but express
the view that the unique history of Rule 56, stretching back to the original language adopted in 1938,
cannot reasonably be captured in either word. Restoring "shall” here would not create any ambiguity
for other Civil Rules or any other set of rules, at least if 1t remains unique.

Further support for "shall” was expressed by asking what are the arguments against using it?
Restoring it would provide the best protection against changing practice by a forced choice between
the equally inadequate alternatives, "must" or "should "

It also was noted that many of the comments suggest that "should" is a "thumb on the scale"
pushing for expanded discretion to deny summary judgment, or simply not to rule on the motion.

The altemative of dropping all words commanding or directing the court was raised again.
Since the Style Project shifted to the direct voice, several rules say that the court "must" do
something. But, as with Rule 12, it is possible to describe the grounds for a motion without
addressing the court’s action. The Committee Note could say that no change 1n burdens or standards
is mtended. It was responded that 2 rule without some form of the traditional direction will spur
another round of litigation that seeks to challenge or recreate the standard

The last comment continued by observing that the choice 1s made difficult by the dictate that
"shall" must never be used. "Shall" is the cleanest way to express the standard that 1t fostered over
a penod of nearly 70 years. If we cannot have that, "must" is the better alternative.

Further support was expressed for "shall” as the best alternative. The Committee Note would
retract the 2007 Commuttee Note Perhaps the Conunittee Note should say that the nature and extent
of the discretion to deny a motion that seems to show there is no genuine dispute as to any material
fact remain uncertain and are hotly disputed. The only way to allow natural evolution without
nviting unforeseeable — and therefore umintended — consequences is to go back to the traditional
word.
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After agreemng that "shall" 1s the best choice, 1t was suggested that a way out mght be found
by some expression such as "must, unless for good cause shown on the record." This suggestion was
met by the counter that invoking "good cause" could easily be read to confer greater discretion than
"should."

Yet another member urged that "shall" should be restored. This choice has 1n fact been
shown to be the best way to achieve the goals of the Style Project. The extensive comments and
testimony on the current proposal have shown that neither "should” nor "must" are capable of
carrying forward the meaning that has accrued to "shall" in Rule 56. This situation is unique within
the Civil Rules. "Shall" should be restored here, without any thought that 1t should be reconsidered
in other rules. To be sure, the present proposal is not confined by the goals of the Style Project.
Changes 1n the level of discretion are well within the reach of the ordinary amendrment process. But
no one has expressed any desire or intent to change the pre-Style standard, not even at the level of
defining further the discretion to deny summary judgment when the established standard seems to
be satisfied

This discussion concluded by noting that Rule 56 may present a case that falls within another
rule of the Style Project. "Sacred phrases” were carrnied forward without change, partly for the
reassurance of familarity but often because any change in expression might change meaning, Had
the comments heard now been stimulated by the Style Project — which provoked very few
comments and only one hearing — the style question could have been fought out then, By
substituting "should"” for "shall," the Style Project may have inadvertently desecrated a sacred phrase
Reconsideration may be proper in light of the determination that the present project also is not an
appropriate occasion to tinker with the element of discretion that has been recognized but not defined
as the law has evolved.

A different point was made to finish the Rule 56 discussion. Even Style Rule 36 refers to
materials that "show" there is no genume issue. We should think about restoring this word as a
means of ensuring that the new rule does not inadvertently affect the still uncertain definition of the
Rule 56 moving burden after the Celotex decision. The choice may depend on how much of
proposed Rule 56(c) survives — (c)(4) identifies the "Celotex no-evidence" motion, and responses,
"showing” the required things. It might be good to balance these by restoring "show" to 56(a).

Discussion of Rule 56 concluded by noting that the Subcommittee will consider alternative
drafts, most likely by conference call early in March. The Subcommuttee should have proposals for
consideration at the April Commuttee meeting. If all goes smoothly, the Committee will be able to
make recommendations to the Standing Committee for consideration at the Standing Commuttee’s
June meeting,

Rule 26

Profesor Marcus opened discussion of the Rule 26 proposals. Although Daniel Girard 1s the
only Rule 26 Subcommittee member able to attend this hearing and meeting, it will be useful to
review the issues raised by testimony and comments with the Commuttee. The 1ssues are raised in
the January 27 Memorandum on Pending Issues prepared by Professor Marcus for the Commuttee.

The first and most basic question 1s whether to carry forward with these proposals. The
proposals respond to pragmatic concerns that have been raised by practicing lawyers, most notably
by the Litigation Section of the American Bar Association. These concerns reflect a judgment, based
on widespread experience, that the extensive inquirtes into the evolution of draft reports and into
attorney-expert communications seldom yield any useful information but impose high costs. They
do not necessarily reflect any abstract evaluation of what discovery might fit best in an 1deal world
of relationships between adversary counsel and their trial-expert witnesses. From the beginning, the
Commuttee and Subcommuttee have considered the objection that restoring the discovery Limuts
included 1 the proposed amendments implies acceptance of unworthy practices that use experts as
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advocates rather than true witnesses. This objection has been expressed forcetully in a comment
signed by many law professors, 08-CV-070. Their concern s legitimate. But the hearings and
comments show that the bar in general supports the proposals. The changes wrought by the 1993
amendment of Rule 26(a)(2) and the accompanying Commuttee Note were not for the better, So the
question: should the proposals be abandoned? By consensus the Commuttee determined to proceed
with the proposals.

A distinct question has been raised as to the possible effects of the proposed amendments on
Daubert determinations of admissibility. One tangential source of information 1s that the New Jersey
lawyers participating in the New Jersey miniconference unanimously agreed that the New Jersey
discovery rules similar to the Rule 26 proposals are a good thing, but disagreed about the wisdom
of the Daubert approach to expert testimony. No hint there that the discovery rule has had an effect
one way or the other on Daubert determinations. This question could be addressed by adding to the
Commuttee Note a statement that the discovery rules do not affect Daubert determinations: "These
amendments signal no retreat from the judicial gatekeeping function established by the decision 1n
Daubert * * #" The addition might be placed with the matenial at line 153 on p. 57 of the
publication book. No one has offered any reason to suppose that Daubert determinations will be
hampered by limiting discovery as the proposals would do. It was agreed that 1t would be desirable
to consult with Professor Capra, Reporter for the Evidence Rules Comnuttee, about the form any
statement about Daubert might take.

Identifying the expert witnesses to be covered by the work-product protection for attormney-
expert communications also has been raised. Several commentators have urged that the protection
should extend to some or all of the witnesses that are not required to give a Rule 26(a)(2)(B) report
— the "disclosure" experts covered by proposed 26(a)(2)(C). These are witnesses not "retained or
spectally employed to give expert testimony 1n the case," and "whose duties as the party’s employee
[do not] regularly involve giving expert testimony." The broadest suggestion 1s to protect
communications with any witness who would be testifying under Evidence Rule 702. It would be
easy to draft the extended protection. Most of the comments, however, have focused on experts who
are employed by a party but do not regularly give expert testimony It is argued that the lawyer must
be as free to communicate with such expert witnesses as with those retained or specially employed
as experts, or with those regular employees who regularly give expert testimony. It might be
somewhat more difficult to draft provisions extending work-product protection to employee experts,
given the prospect that former employees might well become mvolved. However that may be, all
of the pre-publication comments and discussion focused on outside experts. There was no
suggestion that discovery of employee experts presented similar problems, and indeed it was
suggested that the relationship between attorney and employee-expert is different from the
relationship with an independent expert.

An additional concern was expressed: often employee experts also have fact knowledge apart
from their expert evaluations. It could be difficult in practice to sort through the distinction between
discovery of fact knowledge and discovery aimed at communications in the course of preparing
expert testimony. It was pointed out, however, that extending the protection of proposed Rule
26(b)(4)(C) would not limit in any way discovery as to the employee’s fact knowledge. It would not
limit discovery as to the development of the employee’s expert opinion, apart from communications
with counsel. And discovery would be freely available as to communications with counsel as to
compensation, facts or data identified by counsel and considered by the expert, and assumptions that
counsel provided and the expert relied upon.

Beyond fact discovery, it was noted that several of the commentators sought work-product
protection because of uncertainties as to the reach of attorney-chent privilege for communications
with a party’s employees. Some states do not use a "control group” test. Former employees may or
may not be within the privilege. Employees who have independent counsel present similar issues.

March 26, 2009 verston

82



323
324

325
326
327
328
329
330
331
332
333

334
335
336
337
338
339
340
341
342

343
344
345
346
347
348
349
350

351
352
353

354
355

356
357
358
359
360
361
362
363
364
365

360
367
368
369
370

Draft Minutes
Civil Rules Advisory Commuttee, February 2-3, 2009
page -8-

It 1s not clear that the vanability of state privilege law is an mmportant consideration in shaping
federal discovery rules.

Discussion pointed out that the proposal to extend work-product protection arose from
concern with the complexity and expense of expert-witness discovery that generally yields hittle
useful information and that impedes the development of expert opinions and testimony. Consensus
was reached as to draft reports or disclosures - all experts are protected. As to communications,
there are nsks 1n attempting to freeze something m the rule as to employees or former employees.
Perhaps some general formulation could be found, giving discretion to the judge 1n a way that avoids
the need for complex drafting about propositions that are not firmly set. There 1s a risk of abuse 1f
we simply protect communmications with all employees — an attorney, for example, might seek to
limit discovery by simply asserting that a former employee 1s an expert witness.

A different observation was that the present project was launched to undo the unanticipated
bad effects of the 1993 Committee Note. The proposal seeks to create a protection against the
problem the Note created. If we do not say anything about communications with employee
witnesses, there may be a negative implication that they are not protected by work-product doctrine.
This observation was met by the suggestion that before 1993, 1t would have been assumed that work-
product protection applies to all attorney-expert communications. The 1993 Commuttee Note never
purported to change that as to experts not required to make a Rule 26(a)(2)(B) report. But striking
"or other mformation" from Rule 26(a)(2)(B) has not seemed enough. Still, adding rule text "could
create headaches.” Perhaps the Commttee Note could address this topic.

A commuttee member agreed that "1t does seem a bit odd to deny protection for an in-house
expert.” But the proposal does a lot, it may not be wise to attempt to do everything. Many employee
experts will be "hybrid" fact and expert-opimion witnesses. There may be too many permutations
to address in rule text. The request for comments did address these questions, but no specific rule
text was proposed. Adding new rule text now mught be risky. The three hearings on the 2008
proposals show that we learn a lot from reactions to specific rule language. It may be wise to let this
possibility go by, waiting to see whether problems we did not hear about during the pre-publication
phase emerge.

Another committee member seconded the observation that, at least from a plamtiff's
perspective, there 1s a potential for abuse 1f employee experts are brought within the work-product
protection of proposed Rule 26(b)(4)(C).

It was agreed that the Subcommittee will consider the question of non-Report, 26(a)(2)(C)-
disclosure, experts.

Another 1ssue raised by many comments is whether the work-product protection for
commurcations should extend to communications with an expert’s assistants. This question seems
to arise with respect to independent, non-employee experts. An expert may rely on others to do a
lot of the work that supports the opmnion. One event, probably common, 1s that the attorney
communicates with the expert through assistants who act as conduits. The Committee Note could
say that the protection extends to communications through a subordinate as conduit, or made directly
to the expert in the presence of a subordinate. One place for this statement would be on p. 57 of the
publication book, after line 167. A different sort of event, also probably common, is that the attorney
may want to talk with the subordinate as if, in substance, a consulting expert who will not be
testifying at trial. It is not clear how we should deal with this possibility.

The distinction between subordinate as conduit and subordinate as consulting expert was
taken up by suggesting that focus on the "conduit" function may be too narrow, an attempt to squecze
too much into one word. We want to protect communications with the expert’s team. The attorney
1s talking to the assistant as an agent of the expert; the situation is akin to the "common mterest"
aspect of privilege doctrine.
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The distinction was reiterated It 1s easy to conclude that protection should extend to
communications with an assistant as conduit to the expert. But the lawyer may well talk to the
assistant understanding that the conversation may not go to the expert. The assistant still may be
acting as agent for the expert. The assistant as agent may exercise discretion in deciding what to
report to the "boss expert.” "The idea is to provided wide protection to avoid gymnastics."

Agreeing that it makes sense to protect communications with the expert’s staff, it was asked
how often the question comes up? "Who notices a deposition of the staff person who has not been
designated as a trial-witness expert"? One witness at the San Antonio hearing said this had
happened, but the situation was not described in sufficient detai] to advance understanding of
possible problems

It was suggested that the staff assistant question could be addressed by a sumple sentence 1n
the Commuttee Note. But 1t also was noted that Committee Notes should be kept as short as
possible.

Another set of issues may be described as "logistical." Suppose a person has already been
deposed for fact information and then 1s disclosed as an expert witness: must a party obtain consent
or an order for a second deposition to explore the expert opinion? Would a second deposition count
agamnst the presumptive limit of 10 depositions per side? Draft Committee Note language urging
a reasonable approach to these questions was considered and dropped. It could be restored. But
"anything specific would be too specific." Should we try to say something? Although good lawyers
have raised this concern, judges will work it out. Itis likely that a Commuttee Note statement would
use quite a few words, and do little more than recommend flexibility. The Committee Note should
not become a practice guide. And even if an attempt were made to wdentify best practices, 1t would
be difficult to describe all the appropnate factors

The comment from the Eastern District of New York committee urges reconstderation of an
issue already considered. The Advisory Commuttee debated a fourth exception that would take
outside the Rule 26(b)(4)(C) work-product protection communications "defining the scope of the
assignment counsel gave to the expert regarding the opinions to be expressed.” This exception was
rejected because it would be difficult to find language that does not expand the exception to a point
that destroys protection for any commumcation. The wide scope of discovery that remains as to the
origins and development of the opimon, including the three exceptions already built into (b)(4)(C),
seems enough. The Eastern District commuttee 1s concerned that as drafted the rule will not permit
the discovery described as permissible in the request for comment, see p. 47 in the publication book.
But the rule text as published does permit this discovery; 1t is only attorney-expert communications
outside the three exceptions that are protected. And even that protection is defeasible if a party
makes the showing required to defeat work-product protection. This discussion concluded without
anyone suggesting any interest in reconsidering this question.

The next-to-final paragraph of the proposed Commuttee Note notes that Rule 26 focuses only
on discovery, but expresses an expectation "that the same limitations will ordinarily be honored at
trial " It was agreed that inclusion of this paragraph shouid be reconsidered. It has been used to
support arguments that Rule 26 is being used to create an evidentiary privilege that under § 2074(b)
can take effect only if enacted by Congress. Professor Capra, Reporter for the Evidence Rules
Commuttee, believes it unwise to address evidence rulings at tnal in a Civil Rules Committee Note.
The Evidence Rules Committee shares that concern 1n some measure. This paragraph makes 1t more
difficult to understand that Rule 26 15 only a discovery rule, not a privilege rule  Some will argue
to Congress that the Note shows the rules comnuttees are resorting to subterfuge to evade Enabling
Act limts. The expectation stated in the Note, moreover, 1s not necessary to make the discovery
limits effective. There are practical reasons to avord at trral the kinds of wasteful behavior found in
depositions -— a judge will understand the unimportance of the formation being pursued, and a jury
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will quickly become impatient. In addition, most lawyers will prefer to avoid asking questions with
unknown answers

The discussion of Rule 26 concluded by noting that the Discovery Subcommittee will
consider the testimony and comments and prepare a final proposal — perhaps with some alternatives
— for consideration at the April Advisory Commuttee meeting.

2010 Conference

Judge Kravitz noted that planning 1s under way for the conference to be held 1n 2010. The
conference will consider the basic structure of the notice-pleading/discovery/summary judgment
system created in 1938. Anxiety about discovery of electronically stored information continues to
grow to levels that demand reflection on the system within which discovery operates. This endeavor
will be important even if 1t does not lead to immediate attempts to revise the basic structure.

Judge Koeltl will chair the planning commuttee. The planning committee includes both some
Advisory Committee members and other members.

The Federal Judicial Center 1s moving forward on pulling together empirical data. Tom
Willging and Emory Lee are desigmng a new discovery survey. RAND is working on e-discovery.
Other researchers also are gathering empirical information.

The planning committee is considering whether to ask a few people to prepare initial "think
pieces,” of modest length, to help focus further planning and stimulate discussion by those who will
be recruited for the panels.

The Conference will be held at the Duke Law School, most likely in mid-May. Dean Levi,
former chair of the Advisory Commuttee and then the Standing Committee, is pleased to host the
conference.

Adjournment

Judge Kravitz noted that the Discovery Subcommittee is reviewing a list of questions that
arise from Rule 45; a progress report may be available for the April meeting.

Judge Kravitz thanked Andrea Kuperman for her valuable research in support of Commuttee
work. He also thanked the Admunistrative Office staff.

Respectfully submitted

Edward H. Cooper
Reporter
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MEMORANDUM TO ADVISORY COMMITTEE ON CIVIL RULES

FROM. Michael M. Baylson, Chair, Rule 56 Subcommittee
DATE: April 1, 2009
RE: Proposed Rule 56

Following the three public hearings on Rule 56, and the Committee’s informal
discussions following the San Francisco hearing, our Subcommittee has reviewed several drafts
of Rule 56, the Committee Note, and footnotes, and discussed these in two separate conference
calls, joined by some members of the Advisory Committee. The attached Proposed Rule 56 has
been approved by the consensus of the Subcommittee. Proposed changes in the Rule and Note
since publication are shown by underlining and cross-outs. The footnotes are provided to inform
our discussions. Although the Note and accompanying footnotes explain much of the proposal, 1
wish to point out the following highlights:

1. Consistent with the discussion in San Francisco, the Subcommittee recommends
that the wording in (a) return to “shall” with an explanation 1n a short and neutral Committee

Note. Judge Kravitz may develop a more lengthy explanation in his cover memo to the Standing

Commuttee.



We also point out that we have restored the word “shows™ for the reasons set forth in the
Commuttee Note.

The Advisory Commuttee should decide whether to include the word “fact” 1n (a).

2 The timing provision in (b) has been stripped down. Under the default national
rule, subject to change by local rule or court order 1n a case, a summary judgment motion may be
filed at any time up until thirty days after the close of all discovery. [n view of the fact that we
have eliminated any reference to a “response” or “reply,” the timing provisions relating to these
in the Rule as published have also been eliminated. The timing provisions published last August
were included 1n the Time Project proposals that the Supreme Court has sent to Congress. They
are slated to take effect this December 1. The Commuittee Note explains these events and points
out that adoption of the new Rule 56 will supersede the short-lived Time Project provisions.

3. With the ehmination of the point/counterpoint proposals, the requirement of
“pinpoint” citations becomes the “beating heart” of the proposed Rule. The virtually uniform
support for this requirement in the comments and at the hearings should be carried forward as a
separate subsection.

The Advisory Committee should decide whether to include the bracketed language “in
supporting or opposing a motion” in (¢)(1), and whether to substitute the “active” voice.

4, (c)(4) Thus so called “default” provision has been discussed extensively and two
questions have been referred to the Advisory Commuttee, as expressed 1n footnote 6. This
concept is also dealt with in the Committee Note for (g). One option 1s to eliminate (c)(4).

5. (c)(3) The Subcommuttee recommends that this provision also be stripped down

to 1ts essentials so it 1s clear that the court may consider materials not cited by any of the parties.
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6. The remainder of the Rule 1s basically as published and may be summarized as
follows:

(cX2) The Rule requires that matenal cited concerming a fact must be presented
1n a form that would be admissible 1n evidence.

(c)(5) An affidavit or declaration must be made on personal knowledge and set
out facts admissible in evidence by a person who 1s competent to testify on the matters stated.

(d) This provision continues language similar to the present Rule, that a party
must be given the opportunity and time to obtain affidavits, declarations or discovery.

(e) The Rule is now phrased 1n terms of the “assertions” required by (c)(1)
and includes the “deemed admutted” concept, as published.

(f) This provision continues the concept that the court may enter an order not
requested by a party, provided notice and reasonable time to respond have been allowed.

(g) The language carries forward from present Rule 56(d)(1) the practice of
relying on the summary judgment record to establish a fact as not genuinely 1n dispute even
though the court does not grant all the relief requested by the motion The Commuttee Note
makes further explanation of the relationship between this paragraph and (c)(4). The Advisory
Committee should consider whether additional language should be added to (g).

h) This provision is continued as published.
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Rule 56. Summary Judgment

()

(b)

(<)

Motion for Summary Judgment or Partial Summary
Judgment. A party may move for summary judgment,
identifying each [fact,] claun[,] or defense — or the part
of each claim or defense — on which summary
judgment is sought. The court shall grant summary
judgment if the movant shows there is no genuine
dispute as to any material fact and the movant s entitled
to judgment as a matter of law. The court should state on
the record the reasons for granting or denying the
motion,

Time to File a Motion, Response, and Reply. Unless
a different time 15 set by local rule or the court orders
otherwise in the case, a party may file a motion for
summary judgment at any time until 30 days after the
close of all discovery.

Procedures.

(1} Supporting Fact Positions. An assertion [in
supporting or opposing a motion] that a fact cannot
be genuinely disputed or is genuinely disputed
must be supported by:

(A) citation to particular parts of matenals in the
record, including depositions, documents,
electronically stored information, affidavits
or declarations, stipulations (including those
made for purposes of the motion only),
admissions, interrogatory answers, or other
matenals; or

(B) a showing that the materials cited do not
establish the absence or presence of a genuine
dispute, or that an adverse party cannot
produce admissible evidence to support the
fact
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(2) Assertion that Fact is Not Supported by
Admissible Evidence. A party may assert that the
material cited to support or dispute a fact cannot be
presented in a form that would be admissible 1n
evidence.

(3) Materials not Cited. The court need consider only
materials called to its attention under Rule
56(c)(1), but it may consider other matenals in the

record.

(4) Accept or Dispute Generally or for Purposes of
Motion Only. A party’s statement, acceptance, or
dispute of a fact 1s for purposes of the motion only
unless the party expressly states that it 1s made
generally.

(5) Affidavits or Declarations. An affidavit or
declaration used to support or oppose a motion
must be made on personal knowledge, set out facts
that would be admussible 1n evidence, and show
that the affiant or declarant 1s competent to testify
on the matters stated.

When Facts Are Unavailable to the Nonmovant. Ifa
nonmovant shows by affidavit or declaration that, for
specified reasons, it cannot present facts essential to
justify its opposition, the court may:

(1) defer considenng the motion or deny 1t;

(2) allow time to obtain affidavits or declarations or to
take discovery; or

(3) 1ssue any other appropriate order.

Failure to Respond or Properly Respond. If a party
fails to support an assertion of fact as required by Rule
56(c)(1) or fails to properly address another party’s
assertion of fact, the court may:

(1) afford an opportumty to properly support or
address the fact;
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(2) consider the fact undisputed for purposes of the
motion;

(3) grant summary judgment 1if the motion and
supporting materials -— including the facts
considered undisputed — show that the movant is
entitled to 1t; or

{(4) issue any other appropriate order.

Judgment Independent of the Motion. After
giving notice and a reasonable time to respond, the
court may:

(1) grant summary judgment for 2 nonmovant;

(2) grant or deny the motion on grounds not raised by
the parties; or

(3) consider summary judgment on its own after
identifying for the parties material facts that may
not be genuinely in dispute.

Partial Grant of the Motion. If the court does not
grant all the relief requested by the motion, it may enter
an order stating any material fact — including an item of
damages or other relief — that is not genuinely in
dispute and treating the fact as established in the case.

Affidavit or Declaration Submitted in Bad Faith. If
satisfied that an affidavit or declaration under this rule
is submitted in bad faith or solely for delay, the court —
after notice and a reasonable time to respond — may
order the submuitting party to pay the other party the
reasonable expenses, mcluding attorney’s fees, it
incurred as aresult. An offending party or attorney may
also be held in contempt.
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Rule 56. Summary Judgment

(a) Motion for Summary Judgment or Partial Summary
Judgment. A party may move for summary judgment,

identifying each [fact,]' claim[,] or defense — or the

part of each claim or defense — on which summary

1

2

3

4

5 judgment 15 sought omratt-orpartof aclaimor-defense.
6

7

8

9

The court should shall grant summary judgment if the
movant shows® there is no genuine dispute as to any
material fact and a—party a_movant is entitled to
Judgment as a matter of law. The court should state on

10 the record the reasons for granting or denying the
11 motion.

12 (b) Time to File a Motion, Response, and Reply. These
13 times-apply-uUnless a different time 1s set by local rule
14 or the court orders otherwise 1n the case: 1 a party
15 may file a motion for summary judgment at any time
16 until 30 days after the close of all discovery.;

' "Fact" was suggested in subcommittee discussion. A motion
may be made to resolve only one fact, or a stated set of facts. The
reference to "part of each claim or defense" was intended to include
a single fact. The Committee Note also addresses the point. The
intended meaning 18 hikely to work without adding "fact” to the rule
text. But clarity may be enhanced, at the cost of but a single word
and a couple of commas, by making this explicit.

* "shows" is restored. It has appeared in Rule 56 from the
beginning. The new words provide an indirect reference to the
burden that must be carried on summary judgment even by a movant
who does not have the burden of production at trial. The direction
that the court shall grant summary judgment when the movant makes
the required showing helps to distinguish the court’s authority to act
on1ts own under subdivision (f), which says only that the court "may"
act beyond, contrary to, or without a motion.,

92



Rule 56: Subcommuttee Dratt March, 2009
Page -5-

23 (c) Procedures.

24 (1) Supporting Fact Pesitions.” An assertion [in
25 supporting or opposing a motion]* that a fact
26 cannot be genwnely disputed or 1s genuinely
27 disputed must be supported by:

28 {A) citation to particular parts of materials in the
29 record, including depositions, documents,
30 electronically stored information, affidavits
31 or declarations, stipulations (including those
32 made for purposes of the motion only),
33 admissions, interrogatory answers, or other
34 materials; or

* It has been suggested that the decision to retract the point-
counterpoint procedure may warrant retraction of this "pmpoint
citation" provision. Drawing from present Rule 56(c), all of (c)(1)(A)
could be transferred to a brief reference to record materials in (a).
The shortest form would be: "The court shall grant summary
judgment if the summary-judgment record shows there is no genuine
dispute * * * " This version would avoid any explicit reference to the
movant’s Rule 56 burden. It also would avoid the need to say
anything about the matters covered by (c)(1)(B). Because (c}(1)
begins by stating that an assertion must be supported, account must
be taken of the fact that citations to the record are not the only means
of supporting an assertion. An assertion that a fact 1s genuinely
disputed can be supported by arguing that the materials cited by the
movant do not show the absence of a genuine dispute. An assertion
that a fact 1s not genuinely disputed can be supported by showing that
a nonmovant who has the tnal burden of production lacks admissible
evidence to carry the trial burden.

* Two questions are raised by the bracketed words. Are they any
use? An assertion will be made either to support or oppose the
motion [or, concelvably, to express neutrality]. The only advantage
is as a reminder that the "pinpoint citation" requirement applies to any
of the methods that may be used to present them — motion, response,
reply, sur-reply, brief, memorandum, conceivably oral presentation,
or something else. The Subcommittee divided on this question.

A second question is whether the active voice would be better:
"A party asserting that a fact cannot be genumely disputed or 15
genuinely disputed must support the assertion by:" That seems to
work. It becomes more convoluted, however, if the "supporting or
opposing” language is carried over: "A party supporting or opposing
a motion by asserting that a fact cannot be genumely disputed or 1s
genuinely disputed must support the assertion by:" This may be an
added argument against adding the "supporting or opposing”

language.
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(B) a showing that the materials cited do not
establish the absence or presence of a genuine
dispute, or that an adverse party cannot
produce admissible evidence to support the
fact.

(2) Assertion that Fact is Not Supported by

Admissible Evidence. A responseorreplytoa
statement-of-fact-may-state party may assert that

the material cited to support or dispute the a fact 1s

ot cannot be presented in a form that would be

admussible in evidence.

(3) Materials not Cited. The court need consider only
matenials called to its attention under Rule
56(c)(1)tA), but it may consider other materials in
the record.*

—(A)toestabhshagenuine-dispute-of-fact;or
B o for .
underRute56¢f)°
(4) Accept or Dispute Generally or for Purposes of

Motion Only. A party’s mmay statement

acceptance, or dispute of a fact is erther generally
or for purposes of the motion only unless the party

expressly states that 1t is made generally.(’

> The ABA Litigation Section urged that notice should be given
either way, which could streamline the rule: "but 1t may consider
other materials in the record if it gives notice under Rule 56(f)." The
Subcommuttee concluded that the court should not be required to give
notice before erther grant or denial. Notice should not be required if,
for example, a party pinpoint cites two pages of a deposition
transcript and the court, choosing to read more of the transcript, finds
other testimony that either defeats or supports summary judgment.
The Subcommittee also concluded that deleting the notice
requirement in subparagraph (B) 1s not such a change as requires
republication

¢ The Subcommuttee determined to refer two questions to the full
Committee.
The first question is whether there should be a "default”
provision. It may help to set out the rule as published without the
changes shown 1n text: "A party may accept or dispute a fact either
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generally or for purposes of the motion only." One motive for this
provision tied to the point-counterpoint system. The most important
concern was that a movant might state far too many facts, mostly
immaterial or even wrrelevant. The burden of disputing each fact
might be onerous. A nonmovant who believes that only a few
disputed facts will defeat summary judgment should not be forced at
the summary-judgment stage to dispute the rest, on pain of forferting
the right to dispute them later. Although not explicit, the published
version seemed to imply a default — if a party accepts a fact without
expressly limiting the acceptance, it is accepted; only an express
"accept for purposes of the motion" would limit the acceptance.
Some comments urged a contrary and explicit rule: an acceptance is
for purposes of the motion only unless it is expressly made for
general purposes.

One choice may be to abandon this provision. It 1s not clear
that there is any real need to address the question after abandoning
point-counterpoint. A party would remain free to take a position
solely for purposes of the motion; the rule text simply would not
provide a prompt. There would be no need to worry about a "default”
interpretation; a position is taken for all purposes unless the party
disclaims. Or at least the national rule would not complicate this
question.

The Subcommittee believes that the basic provision should be
that a statement, acceptance, or dispute of fact 1s for purposes of the
motion only. It defers to the Committee the question whether there
should be a qualification recognizing that a party may expressly state
that 1ts fact position is made generally. The underlined rule text may
not often be invoked in practice, and there are many alternatives —
a party may withdraw from a position, admit, offer to stipulate, or
otherwise engage an adversary n reducing the number of disputed
facts.

The default question ties to the second gquestion. Many
comments expressed concern that a party who accepts a fact "for
purposes of the motion only" might find that the purposes of the
motion include a subdivision (g) order that the fact is not genuinely
in dispute and is established 1n the case. The Subcommittee agrees
that this use was not intended. The question is whether to ensure this
result by redrafting subdivision (c}(4), subdivision (g), or both.

(c)(4) night be amended by adding a second sentence: "An
acceptance for purposes of the motion only does not establish that the
fact is not genuinely in dispute for purposes of Rule 56(g)." Or —
avoiding the double negative — "does not support an order under
Rule 56(g) treating the fact as established 1n the case."

(g} also might be amended. One way of accomplishing the
purpose would be: "If the court does not grant all the relief requested
by the motion, it may enter an order stating any material fact —
including an item of damages or other relief — that is not genuinely
in dispute and treating the fact as established 1n the case. But a
party’s acceptance of a fact for purposes of the motion only does not
[support {such an} order][establish that the fact is not genuinely in

dispute]."
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58 (5) Affidavits or Declarations. An affidavit or
59 declaration used to support or oppose a motion;
60 response;—or—repty’ must be made on personal
6] knowledge, set out facts that would be admssible
62 n evidence, and show that the affiant or declarant
63 18 competent to testify on the matters stated.

64 (d) When Facts Are Unavailable to the Nonmovant.® If
65 a nonmovant shows by affidavit or declaration that, for
66 specified reasons, 1t cannot present facts essential to
67 justify its opposition, the court may:

68 (1) defer considering the motion or deny 1t;

69 (2) allow time to obtain affidavits or declarations or to
70 take discovery; or

The draft Commttee Note substitutes for rule text by
expressing these thoughts both in describing subdivision (c)(4) and
in describing subdivision (g).

Either approach seems better than the alternative of writing
rule text that attempts to elaborate on what 1s meant by "all the relief
requested by the motion." If the motion asks only for a ruling that
there 1s no genuine dispute as to fact A and the nonmovant accepts
fact A for purposes of the motion, granting the motion 1s all the relief
requested by the motion. The motion is granted without moving on
to subdivision (g). If the motion asks for summary judgment that the
defendant negligently drove the car that destroyed the plaintiff’s
$35,000 car, the defendant’s accepting negligence solely for purposes
of disputing the allegation that the defendant was the one who drove
the car does not warrant an order establishing the defendant’s
neghgence if the court finds a genuine dispute about who drove and
about the value of the destroyed car Trying to put that into rule text
mught be difficult.

7 This revision responds to elimmating the point-counterpoint
provisions.

¥ The Subcommittee rejected suggestions that a nonmovant should
be able to respond in the altermative — "I believe that the information
in this response defeats the motion, but if 1t does not [ want more time
to get more information." This dilemma generates some sympathy,
but 1t also may be unfair to ask the court to decide whether it would
grant the motion, and then 1f so to Jeopardize the decision by allowing
time for further discovery that may generate an additional response,
a new reply, and so on. "No one wants seriatim Rule 56 motions."
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(3) 1ssue any other appropriate order.

Failure to Respond or Properly Respond. If a
responseorrepty-doesnotcomnply-with Rute 56(e)y—or
tHtheretsnorresponse-orreply-== party fails to support

an assertion of fact as required by Rule 56{c)(1) or fails

to properly address another party’s assertion of fact.” the

court may:

(1) afford an opportunity to properly respond-orrepty
support or address the fact;

(2) consider a the fact undisputed for purposes of the
motion,

(3) grant summary judgment if the motion and
supporting materials — including the facts
considered undisputed — show that the movant 1s
entitled to it; or

(4) issue any other appropnate order.

Judgment Independent of the Motion, After
giving notice and a reasonable tume to respond, the
court may:

(1) grant summary judgment for a nonmovant;

(2) grant or deny the motion on grounds not raised by
the mrotrom;response;orreply parties; or

(3) consider summary judgment on 1ts own after
identifying for the parties material facts that may
not be genuinely in dispute.

* The Subcommittee concluded that abandoming the point-
counterpoint procedure does not lead to abandoning the explicit

recognition that a failure to properly support or address a fact may

support considering the fact undisputed for purposes of the motion.

The "deemed admitted” practice established by point-counterpoint

local rules 1s found useful by many districts. Recognizing the

practice will protect against arguments that 1t 1s inconsistent with

Rule 56. (As drafted, subdivision (e) now applies to a failure to
support an assertion in a motion; denial of the motion for that reason

1s covered by paragraph (4).)
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Partial Grant of the Motion. If the court does not
grant all the relief requested by the motion, it may enter
an order stating any material fact — including an item of
damages or other relief — that 1s not genuinely in
dispute and treating the fact as established in the case."

Affidavit or Declaration Submitted in Bad Faith. If
satisfied that an affidavit or declaration under this rule
is submitted 1n bad faith or solely for delay, the court —
after notice and a reasonable time to respond — may
order the submitting party to pay the other party the
reasonable expenses, including attormey’s fees, it
mcurred as aresult. An offending party or attorney may
also be held 1n contempt.

1 Footnote 6 discusses the possibility of adding a second sentence

at the end of (g) "But a party’s acceptance of a fact for purposes of
the motion only does not [support {such an! order] {establish that the

fact is not genuinely in dispute]." A sumilar sentence is added to the

draft Committee Note.
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COMMITTEE NOTE

Rule 56 1s revised to improve the procedures for presenting
and deciding summary-judgment motions and to make the procedures
more consistent with those already used in many courts. The standard
for granting summary judgment remains unchanged The language
of subdivision (a) continues to require that there be no genuine
dispute as to any material fact and that aparty the movant be entitled
to judgment as a matter of law. The amendments will not affect
continuing development of the decisional law construing and
applying these phrases. The source of contemporary summary-
judgment standards continues to be three decisions from 1986:
Celotex Corp v. Catrett, 477 U.S. 317; Anderson v. Liberty Lobby,
Inc , 477 U.S. 242; and Matsushita Electrical Indus. Co v Zenith
Radio Corp., 475 U.S. 574.

Subdivision (a) Subdivision (a) carries forward the summary-
judgment standard expressed in former subdivision (c), changing only
one word — genuine "issue" becomes genuine "dispute.” "Dispute"”
better reflects the focus of a summary-judgment determination. As
explained below, "shall" also is restored to the place it held from
1938 to 2007.

The first sentence is added to make clear at the beginning that
summary judgment may be requested not only as to an entire case but
also as to a claim, defense, or part of a claim or defense. The "part”
may be as focused as a single fact. The subdivision caption adopts the
common phrase "partial summary judgment"” to describe disposition
of less than the whole action, whether or not the order grants all the
relief requested by the motion.

"Shall" is restored to express the direction to grant summary

judgment. The word "shall" in Rule 56 acquired significance over
many decades of use. Rule 56 was amended 1in 2007 to replace

"shall" with "should" as part of the Stvle Project, acting under a
convention that prohibited any use of "shall." Comments on
proposals to amend Rule 56, as published in 2008, have shown that

neither of the choices available under the Style Project conventions

— "must" or "should" — is suitable in light of ambipuous and
conflicting decisions on whether a district court has discretion to deny
summary judgment when there appears to be no genuine dispute as to
any matenal fact. Compare dnderson v Liberty Lobby, Inc . 477 U.S.
242, 255 (1986)("Neither do we suggest that the {nal courts should
act other than with caution in granting summary judgment or that the
trial court may not deny summary judgment in a case in which there
is reason to behieve that the better course would be to proceed to a full
trial. Kennedy v. Silas Mason Co., 334 U.S, 249 * * * (1948))," with
Celotex Corp v Catrett, 477 1.5, 317, 322 (1986 "In our view, the
plain language of Rule 56(c) mandates the entry of summary
judgment, after adequate time for discovery and upon motion, against
a party who fails to make a showmg sufficient to establish the
existence of an element essential to that party’s case, and on which
that party will bear the burden of proof at trial "'). Eliminating "shall"

created an unacceptable risk of changing the summary-judgment
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standard. Restoring "shall" avoids the unintended consequences of
any other word."

Subdivision (a) also adds a new direction that the court should
state on the record the reasons for granting or denying the motion.
Most courts recognize this practice. Among other advantages, a
statement of reasons can facilitate an appeal or subsequent trial-court
proceedings. It is particularly important to state the reasons for
granting summary judgment. The form and detail of the statement of
reasons are left to the court’s discretion.

The statement on denying summary judgment need not
address every available reason. But identification of central issues
may help the parties to focus further proceedings.

Subdivision (b). The timing provisions in former subdivisions (a) and

- - are_superseded.
[The provisions adopted as pari of the Time Project in 2009

anticipated adoption of detailed provisions for response and reply.
Those provisions have been abandoned in light of experience in
several districts raising doubts about practical implementation.]
Although the rule allows a motion for summary judgment to be filed
at the commencement of an action, in many cases the motion will be

premature until the nonmovant has had time to file a responsive

" This paragraph is deliberately brief. Several purposes must be
balanced. One is to qualify the statement m the 2007 Committee
Note explaining that "should” was adopted in the Style Project
because "[i]t is established that * * * there 15 discretion to deny
summary judgment when it appears there is no genuine issue as to any
material fact." Comments on the 2008 proposal show fervent
disagreement about this proposition. At the same time, research
undertaken in response to the comments shows much support for
every side in the debate Thus the Note should not take any position
on this [substantive] issue, which may be clarified by further
developments in the case law and ultimately by the Supreme Court.
A related purpose is to satisfy the proponents on all sides of that
question that the Committee Note is not offering any clandestine
support for any side in this debate. And still another purpose 1s to
offer hope for those who oppose any use of "shall” that this one
relapse does not signal a more general retreat.

It would be possible to elaborate the reference to ambiguous
and conflicting decisions by providing brief descriptions of three
Supreme Court opinions. This suggestion has been resisted up to
now It may seem awkward to complain that the Court has provided
uncertain guidance. More importantly, almost any descriptions might
be seen as taking sides by offering interpretations. The Committee
began the Rule 56 project with a firm determination to avoid anything
that changes the summary-judgment standard or the allocation of
moving burdens. Addressing discretion to deny mmght seem to
infringe on that determunation.
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pleading'2 [other pretrial proceedings have been had]. Scheduling
orders or gther pretrial orders can regulate timing to fit the needs of

the case,

, )
determmed byt @]pltcﬁaﬁbic rFulcs mc}ufdm]g H;C Itu.le.lifaiflj
Subdivision (c). Subdivision {c) 1s new. It establishes a common
procedure for several aspects of summary-judgment motions

synthesized from similar elements developed in the cases or found in
many local rules.

" This reference to the time to file a responsive pleading reflects

a feature of subdivision (b}{2} as published. The time to respond to
a motion was set at "21 days after the motion is served or that party’s
responsive pleading is due, whichever is later.” If a motion is served
with the complaint, for example, most defendants would have the 21
days allowed by Time Project Rule 12 for answering and the

additional 21 days. The United States would have the 60 days
allowed by Rule 12 plus the additional 21 days. A reminder in the
Committee Note seems all the more important because the Tume

Project adopted the subdivision (b) times for response and reply.

anticipating that the point-counterpoint procedure would be
recommended for adoption effective December 1, 2010. No warming
was needed until the (b}(2) time provision was abandoned.
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[Subdivision (c)(1) does not address the method used to
provide the required citations. Different courts and judges have
adopted different procedures. So long as the court gives clear notice
of its expectations, 1t may direct that the citations be included in the
motion. made part of a separate statement of facts, interpolated in the
body of a brief or memorandum, or provided in a separate statement

of facts included in a brief or memorandum.]"

Subdivision (c){){4)A) addresses the ways to support a

statement or dispute of fact. #tenr{r) Subparagraph (A) describes the
familiar record materials commonly relied upon and requires that the

" This text makes clear that the uniform national rule does not
mandate any particular method of meeting the requirement of
ppoint citations. But the wide variety of local practices already in
place seems to ensure that there will be no fear of preemption. The
reference to clear notice of local requirements may be no more than
a nagging reminder of the principle expressed in Rule 83(b): "No
sanction or other disadvantage may be imposed for noncompliance
with any requirement not m federal law, federal rules, or the local
rules unless the alleged violator has been furnished in the particular
case with actual notice of the requirement "
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movant cite the particular parts of the materials that support the facts.
Matertals that are not yet 1n the record — including materials referred
to in an affidavit or declaration —must be placed in the record. Once
materials are in the record, the court may, by order in the case, direct
that the matenals be gathered in an appendix, a party may voluntarily
submit an appendix, or the parties may submit a joint appendix. The
appendix procedure also may be established by local rule. Direction
to a specific location in an appendix satisfies the citation requirement.
So too 1t may be convenient to direct that a party assist the court in
locating materials buried 1n a voluminous record.

Subdivision ()1} B)#(A)(tr) recognizes that a party need
not always point to specific record materials. One party, without

citing any other materials, may respond or reply that materials cited
to dispute or support a fact do not establish the absence or presence
of a genuine dispute. And a party who does not have the trial burden
of production may rely on a showing that a party who does have the
trial burden cannot produce admissible evidence to carry its burden
as to the fact.

Subdivision (c)(2)(5)'"* provides that a responseorreptynmay

party may assert that
material cited to support or dispute a fact cannot be presented in a

form that would be admissible in ev1dence ‘Phc—statemmﬁ-nrthc

There 1S 110 need to
make a separate motion to strike. If the case goes to trial, failure to
challenge adnussibility at the summary-judgment stage does not
forfeit the nght to challenge admissibility at trial.

Subdivision (¢)(3)6HB) reflects judicial opinions and local
rules provisions stating that the court may decide a motion for
summary judgment without undertaking an independent search of the
record. Nonetheless, the rule also recognizes that a court may
consider record materials not called to 1ts attention by the parties. ¥

thecourtmternds-toretyomruncitedrecord nmatertatbto-grant summary
i . : : ] bdivisiom ()

Subdivision (¢){4) recognizes that a party may wish to state

accept, or dispute a fact only for the purpose of addressing all the
relief requested by the motion. A nonmovant, for example, may feel
confident that a genuine dispute as to one or a few facts will defeat

the motion, and prefer to avoid the cost of detailed response to all
facts stated by the movant. This positicn should be available without

running the rigk that the fact will be taken as established under
subdivision (g) or otherwise found to have been accepted for other

purposes. A statement, acceptance, or dispute of fact thus is made
only for purposes of [considering all the relief requested by] the

motion unless the party expressly states that it is made generally.

" This paragraph has been relocated to reflect the reorganization
of subdivision (c).
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Subdivision (c){3)(6) carries forward some of the provisions
of former subdivision (e)(1). Other provisions are relocated or
omitted. The requirement that a sworn or certified copy of a paper
referred to in an affidavit or declaration be attached to the affidavit or
declaration 1s omutted as unnecessary given the requirement in
subdivision (c){ 1} AYH(A)(t) that a statement or dispute of fact be
supported by materials in the record.

A formal affidavit 1s no longer required. 28 U.SC § 1746
allows a written unsworn declaration, certificate, verification, or
statement subscribed in proper form as true under penalty of perjury
to substitute for an affidavit.

Subdivision (d). Subdivision (d} carries forward without substantial
change the provisions of former subdivision (f).

A party who seeks relief under subdivision (d) should
consider seeking an order deferring the time to respond to the
summary-judgment motion.

Subdivision (e). Subdivision (e) addresses questions that arise when
a ith a party fails to support an

assertion of fact as required by Rule 56(c)(1), or fails to properly
address another party’s assertion of fact. requirements;-when-there s

response: Summary judgment cannot be granted by default even if
there 1s a complete failure to respond to_the motion orrepty, much
less when an attempted response orreply fails to comply with all Rule
56(c) requirements. Nor should 1t be denied by default even if the
movant completely fails to reply to a nonmovant’s response. Before
deciding on other possible action, subdivision (e)(1) recognizes that
the court may afford an opportumty to

form properly support or address the fact. In many circumstances this
opportunity will be the court’s preferred first step.

Subdivision (e)(2) authorizes the court to consider a fact as
undisputed for purposes of the motion when response or reply
requirements are not satisfied. This approach reflects the "deemed
admitted" provisions in many local rules. The fact is considered
undisputed only for purposes of the motion; 1f summary judgment 1s
denied, a party who failed to make a proper Rule 56 response or reply
remains free to contest the fact in further proceedings. And the court
may choose not to consider the fact as undisputed, particularly if the
court knows of record materials that show grounds for genuine
dispute.

Subdivision (e)(3) recogmzes that the court may grant
summary judgment if the motion and supporting materials —
mcluding the facts considered undisputed under subdivision (e)(2) —
show that the movant is entitled to it. Considering some facts
undisputed does not of itself allow summary judgment. If thereis a
proper response or reply as to some facts, the court cannot grant
summary judgment without determining whether those facts can be
genuinely disputed. Once the court has determined the set of direct
facts — both those 1t has chosen to consider undisputed for want of
a proper response or reply and any that cannot be genuinely disputed
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despite a procedurally proper response or reply — 1t must determine
the legal consequences of these facts and perrmssible inferences from
them

Subdivision (e)}(4) recognizes that still other orders may be
appropriate.  The choice among possible orders should be designed
to encourage proper responsesandrepties presentation of the record
Many courts take extra care with pro se litigants, advising them of the
need to respond and the risk of losing by summary judgment if an
adequate response is not filed. And the court may seek to reassure
itself by some examination of the record before granting summary
judgment against a pro se litigant.

Subdivision (f). Subdivision (f) brings into Rule 56 text a number of
related procedures that have grown up in practice. After giving notice
and a reasonable time to respond the court may grant summary
judgment for the nonmoving party; grant or deny a motion on legal or
factual grounds not raised by the motrom; response;orreply parties;
or consider summary judgment on its own. In many cases it may
prove useful to act by nviting a motion; the invited motion will
automatically trigger the regular procedure of subdivision (c).

Subdivision (g) Subdivision{g) applies when the court does not grant
all the relief requested by a motion for summary judgment. It
becomes relevant only after the court has applied the summary-
judgment standard carried forward in subdivision (a) to each claim,
defense, or part of a claim or defense, identified by the motion under

Tvist 1}. Once that duty 1s discharged, the court may
decide whether to apply the summary-judgment standard to dispose
of a matenial fact that is not genuinely in dispute. {Version 1: A order

under subdivision (g) cannot rest on a party’s acceptance of a fact for
purposes of the motion only. Unless an acceptance 13 made generally

under subdivision (c){4), the order must rest on a record-based
determination that the fact is established beyond genuine dispute. }
{Version 2: Accepting a fact for purposes of the motion only under
subdivision  (c)4) does not [of itself] {support such an

order) {establish that the fact is not genuinely in dispute} }."

If it is readily apparent that the court cannot grant all the relief
requested by the motion, 1t may properly decide that the cost of
determining whether some potential fact disputes may be eliminated
by summary disposition is greater than the cost of resolving those
disputes by other means, including trial. Even if the court believes
that a fact is not genuinely in dispute it may refrain from ordering that
the fact be treated as established. The court may conclude that it is
better to leave open for trial facts and 1ssues that may be better
1lluminated by the trial of related facts that must be tried 1n any event.

I* This sentence makes clear the possibility that a party may accept
a fact for purposes of the motion only in order to avoid the risk that
any attempt to dispute the fact will fa1l. But drastic surgery would be
required to attempt to address this ploy in the rule as it is now shaped.
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Subdwision (h) Subdivision (h) carmes forward former subdivision
(g) with two changes Sanctions are made discretionary, not
mandatory, reflecting the experience that courts seldom invoke the
independent Rule 56 authonty to impose sanctions. See Cecil &
Cort, Federal Judicial Center Memorandum on Federal Rule of Civil
Procedure 56(g) Motions for Sanctions (April 2, 2007). In addition,
the rule text is expanded to recognize the need to provide notice and
a reasonable time to respond
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Published Rule 56(c):
(¢) Procedures.

(1) Case-specific procedure. The procedures 1n this
subdivision (c) apply unless the court orders
otherwise in the case.

(2) Motion, Statement, and Brief; Response and
Brief; Reply and Brief.

(A) Monon, Statement, and Brief The movant
must simultaneously file:

(i) a motion that 1dentifies each claim or
defense — or the part of each claim or
defense — on which summary judgment
18 sought;

(ii) a separate statement that concisely
identifies in separately numbered
paragraphs only those material facts that
cannot be genuinely disputed and entitle
the movant to summary judgment; and

(1ii) a brief of 1ts contentions on the law or
facts.

(B) Response and Brief by the Opposing Party.
A party opposing summary judgment:

() must file a response that, 1n
correspondingly numbered paragraphs,
accepts or disputes — or accepts 1 part
and disputes in part — each fact in the
movant’s statement;

(i) may in the response concisely 1dentify
in separately numbered paragraphs
additional material facts that preclude
summary judgment; and

(iii) must file a brief of 1ts contentions on
the law or facts.

(C) Reply and Brief The movant:

(i) must file, in the form required by Rule
56(c)(2)(B)(1), a reply to any additional
facts stated by the nonmovant; and

(i) may file a reply brief.

(3) Accept or Dispute Generally or for Purposes of
Motion Only. A party may accept or dispute a fact
either generally or for purposes of the motion only.
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(4) Citing Support for Statements or Disputes of
Fact; Materials Not Cited.

(A} Supporting Fact Positions A statement that

a fact cannot be genuinely disputed or is
genumely disputed must be supported by:

(i) atation to particular parts of materials
m the record, ncluding depositions,
documents, electronically stored
information, affidavits or declarations,
stipulations (including those made for
purposes of the motion only),
admissions, nterrogatory answers, or
other materials; or

(ii) ashowing that the materials cited do not
establish the absence or presence of a
genuine dispute, or that an adverse party
cannot produce admissible evidence to
support the fact.

(B) Materials not Cited The court need consider
only matenals called to its attention under
Rule 56(c}(4)(A), but 1t may consider other
materials in the record.

() to establish a genuine dispute of fact; or

(ii) to grant summary judgment if it gives
notice under Rule 56(1).

(5) Assertion that Fact is Not Supported by
Admissible Evidence. A response or reply to a
statement of fact may state that the matera] cited
to support or dispute the fact is not admissible n
evidence.

(6) Affidavits or Declarations. An affidavit or
declaration used to support a motion, response, or
reply must be made on personal knowledge, set out
facts that would be admissible in evidence, and
show that the affiant or declarant is competent to
testify on the matters stated.

When Facts Are Unavailable to the Nonmovant. Ifa
nonmovant shows by affidavit or declaration that, for
specified reasons, 1t cannot present facts essential to
justify its opposition, the court may:

(1) defer considering the motion or deny it;

(2) allow time to obtain affidavits or declarations or to
take discovery; or

(3) 1ssue any other appropriate order.
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Failure to Respond or Properly Respond. If a
response or reply does not comply with Rule 56(¢) — or
if there is no response or reply — the court may:

(1) atford an opportunity to properly respond or reply;

(2) consider a fact undisputed for purposes of the
motion;

(3) grant summary judgment if the motion and
supporting materials — including the facts
considered undisputed — show that the movant 1s
entitled to 1t; or

(4) 1ssue any other appropriate order.

109



TAB- 3R



NOTES, MARCH 9, 2009 RULE 56 SUBCOMMITTEE CONFERENCE CALL

The Rule 56 Subcommittee held a conference call on March 9, 2009. Subcommittee
participants included Judge Michael M. Baylson, Subcommittee Chair, and Hon C Christopher
Hagy, Ted Hirt, Esq., and Hon. Vaughn R. Walker Observers included Hon. Mark R. Kravitz, Chair
of the Advisory Committee, and Advisory Commttee members Hon. David G. Campbell, Hon.
Steven M. Colloton, and Anton R. Valukas, Esq.. Hon. Diane P. Wood observed as liaison from the
Standing Committee, and Hon. Eugene R. Wedoff observed as haison from the Bankruptcy Rules
Committee. Other observers included Andrea Kuperman, Esq. (Rules Clerk for Hon. Lee H.
Rosenthal), and Jessica Siegal, Esq. (Department of Justice}. John K. Rabiej, Esq , and Jeffrey N.
Barr represented the Rules Committee Support Office. Edward H. Cooper participated as Advisory
Committee Reporter.

Rule 56(a): "Show": Judge Baylson opened the meeting by suggesting that one question be reserved
for later discussion: whether "show" should be restored to Rule 56 text: "The court [shall, should,
must] grant summary judgment if the movant [motion] shows there is no genuine dispute * * *."
The question was not discussed further.

Rule 56(a): "Shall": Judge Baylson then asked whether the Subcommittee had indeed reached a
consensus on the choice among "shall," "must," and "should" at the Advisory Commuttee meeting
on February 2 following the hearing in San Francisco. All agreed that "shall" is the preferred choice.
Notwithstanding the general Style convention, choice of any substitute will have unforeseeable
effects on the summary-judgment standard. The only way to protect the purpose to leave the
standard unchanged by the present project, free to continue evolving as 1t has developed over many
decades of "shall,"” is to retain "shall." "Must" could easily lead to an untoward sense of obligation
to grant summary judgment, cutting back on the elements of discretion to deny that can be found in
many cases. "Should," adopted in the Style Project under sway of the "never shall" edict, could
easily lead to an increased sense of freedom to deny summary judgment despite a clear showing that
there 1s no genuine dispute of material fact.

Still other alternatives have been discussed. One is to avoid any reference to the standard for
acting on the motion — Rule 56 would simply say that a party may move for summary judgment,
asserting that there 15 no genuine dispute as to any material fact. This would follow the model for
Rule 12(b)(6), which describes a motion to dismiss for failure to state a claim without articulating
any standard for acting on the motion. This approach would establish "a kind of symmetry" with
Rule 12, and would avoid the need to enter the controversy about discretion to deny But it also
could lead to changes 1n the summary-judgment standard even greater, and more unforeseeable, than
those that could follow a choice of either "must” or "should." The vast body of case law built up
around Rule 56 while it said "shall" ought to be retained with "shall."

With full agreement on "shall,” the next question was whether the Subcommuttee should
recommend a second choice, for fear that a rigid Style convention rejecting "shall" might prove
insurmountable. If the Standing Commuttee rejects "shall,” the outcome might be either a choice
between "must" and "should" made without advice from the Advisory Committee, or a remand to
the Advisory Commuttee for further advice. If indeed the Advisory Committee has no preference,
ceding the choice to the Standing Committee makes sense. But 1f the Advisory Commuttee has a
preference, the Standing Commuttee would benefit from learning it. On the other hand, there may
be a risk that presentation of any second choice would undermune the attack on the Style convention
that would bar "shall."

The concern that presenting a fall-back position might weaken the strong preference for
"shall" was echoed in further discussion.
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Discussion turned to the Committee Note to explain "shall." It was agreed that the Note
should be brief. Judge Colloton has prepared an illustrative draft. The basic theme should be that
both the Style Project choice of "should," and also the Style-permitted alternative "must," create a
risk of unintended and unforeseeable changes in the summary-judgment standard. "Shall"1srestored
to ensure evolution of the standard along a path that continues the long history of development
guided by "shall." It may prove wise to refer to the uncertainties surrounding discretion to deny
summary judgment when there appears to be no genuine dispute of material fact. Whether 1t will
be wise to go beyond to point to specific decisions, even in the Supreme Court, remains to be worked
out.

It was agreed that the decision whether to recommend either "should" or "must" as an
alternative to "shall" should be made by the Advisory Committee. The reasons for making an
alternative recommendation are strong, but so are the reasons against.

Rules 56(b), (c): Point-Counterpoint and Response-Reply Procedure: Discussion began by noting
that many districts harbor strong feelings about their local rules governing summary judgment. The
simpler the national rule 15 made, the better its reception will be. The comments and testimony have
made it clear that the time has not come to adopt a national potnt-counterpoint procedure, not only
because it would encounter fierce resistance but also because the resistance is based on persuasive
experience. The time is not ripe to consider the possibility that the procedure might be salvaged by
shifting the separate statement of facts to become part of the brief, subject to brief page limits.
Published subdivisions (¢)(1) and (2) will be discarded, and the remaining paragraphs of subdivision
(c) will be rearranged.

The next question was whether to trim out the references and time limits for response and
reply in subdivision (b} as published. These time limuts are included in the Time Project revisions
that are pending in the Supreme Court, on track to take effect December 1, 2009. But they were
mncluded in anticipation of the pending proposal to amend Rule 56 a year later by incorporating the
point-counterpoint procedure. Still there may be some advantage in establishing national uniformity
governing the times for response and reply, even though the balance of the rule does not develop the
character or role of response or reply.

It was proposed that subdivision (b) be simplified to read:

(b) Time to File a Motion. Unless a different time is set by local rule or the court
orders otherwise 1n the case, a party may file a motion for summary judgment at any
time until 30 days after the close of all discovery.

This form 1s consistent with the general pattern of the rules, which do not set detailed times
for responding to motions. Briefing deadlines are not set for the analogous motions governed by
Rules 12 and 50. It has possible further advantages. Many of the comments suggested that the 21-
day period that (b)(2) set for a response 1s too short — the movant has the advantage of preparing
the motion throughout the discovery period, and can dump a complex package on the nonmovant
who must scramble to work through the motion and supporting materials, and then to find both
contradicting matenals and 1ts own independent showings. Many other comments suggested that
it was wrong to stop the exchanges with the movant’s reply. They urged that the nonmovant should
be allowed a sur-reply, guaranteed by the rule text The need for a sur-reply was regularly bolstered
by observing that often the motion 1s made in general terms, with only general supporting citations.
After the nonmovant responds, the movant replies with an amplified and clearer submssion that
calls out for a sur-reply. But it is not obviously desirable either to lengthen the time for response
beyond 21 days, or to add a provision for sur-reply. Earlier drafts included a sur-reply provision that
was deleted as an unnecessary complication.
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A different drawback to deleting proposed (b}(2) was noted. Present Rule 56 allows a party
claiming relief to move for summary judgment at any time after 20 days have passed from
commencement of the action. Changing to allow the motion at any time created a problem for
actions in which the United States is allowed 60 days to answer the complaint. This was addressed
in (b)}(2) by measunng the time to respond to a summary-judgment motion at the later of 21 days
after the motion is served or 21 days after the responding party’s responsive pleading 1s due
Deleting all of (b}(2) will mean that the Department of Justice will be forced to address 1ts need for
special time allowances in the context of local rules and individual judge practices. This need will
occur in the context of proposed Rule 56(d), which carries forward present Rule 56(f) provisions for
winning additional time for obtaining affidavits or depositions or for discovery. Ordinarily the
Department should encounter no difficulty in asking for sensible timing, but its situation will
represent a cost for abandoning proposed (b)(2).

A different question was asked: whether or not the response and reply provisions are stripped
out, should (b) be revised to refer to brief and supporting papers: "a party may file a motion for
summary judgment, together with a brief and supporting papers, at any time * * *." This suggestion
was resisted on the ground that the rules ordinarily to not address briefing requirements or schedules
Local rules may vary, but should be left alone to work as they are.

It was agreed that subdivision (b) should be simplified by dropping proposed paragraphs (2}
and (3). This decision resolved any questions whether to add a paragraph (4) governing sur-replies.

(c)(1): Supporting Fact Positions: A rearrangement of proposed subdivision (¢) paragraphs (3), (4),
(5), and (6) was approved to reflect deletion of paragraphs (1) and (2). What was (c)(4) will become
(c)(1). This paragraph requires "pinpomnt” citations unless the nature of the motion or response
obviates the need. Deletion of the response and reply provisions of subdivision (b) makes it possible
to streamline the opening words: "An assertion that a fact cannot be genuinely disputed or is
genuinely disputed must be supported by: * * *." It was asked whether it would help to add a few
words to ensure that this provision applies to motion, response, reply, and any sur-reply: "An
assertion int supporting or opposing a motion that a fact cannot be genuinely disputed * * *." It was
agreed to carry this question forward for consideration by the Advisory Committee

{c)(2): Admissibility of Evidence: Proposed subdivision (c)(5), to become (c)2), provided that a
response or reply may state that the matenial cited to support a fact 1s not admissible in evidence.
Elimination of the subdivision (b) reference to response or reply suggests some simplification may
be possible. In addition, several comments have suggested that it is wrong to rest the response on
the assertion that the material "is not" admissible in evidence. It is clear that affidavits and
declarations may be used on summary judgment, even though they would not be admissible. The
same may be true of deposition transcripts. Proposed subdivision {c)(6), to become (c){(5),
recognizes this by providing that an affidavit or declaration must set out facts "that would be
admissible in evidence " The same expression should be used in both subdivisions.

A more particular suggestion was that the rule might designate the admussibility argument
as one to be made 1n brief. But again it was decided that it is better not to designate the specific
paper in which the objection is raised; local practice can properly regulate this point. The important
thing 1s to make it clear that a challenge to admissibility may be made, as urged by participants at
the second mumconference. The Commattee Note can continue to observe that it is not necessary to
make a motion to strike, and that failure to make a motion to strike or to object at the summary-
judgment stage does not forfeit the right to object to admissibulity at trial.

Drafting alternatives were discussed. The ABA proposed that words should be added to
discourage prolix objections: "including a concise statement of the grounds of inadmissibility.” This
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suggestion was made 1n the context of a draft specifying that the objection could be made in a
response or reply. Deleting the specification of response or reply reduces the concern about undue
length. It was agreed that subdivision (c)(2) should read:

A party may assert that the material cited to support or dispute a fact cannot be
presented in a form that would be admissible 1n evidence.

(c)(3): Matenals Not Cited: Proposed subdivision (¢)(4)(B), to become (c)(3), provides that the court
need consider only materials called to its attention under Rule 56(c)(1), but may consider other
materials. It does not require notice to the parties 1f "other materials” are considered to establish a
genuine 1ssue, but does require notice under proposed subdivision (f) if the other matenals are
considered to grant summary judgment. The ABA suggested that notice should be given in both
settings, whether the other matenals are considered to support either grant or demal of summary
Judgment.

Discussion of the notice question began by observing that 1n some districts 1t 1s routine to
supplement pinpoint citations to the record by relying "on all the evidence in the record.” Does this
recital relieve the court of the obligation to give notice before relying on material that is in the
record, but was not specifically cited? If so, the notice requirement would be hollow — the concern
is that the court may find something that seems to show there is no genuine 1ssue (or, on the ABA
proposal, to show there is a genuine issue), but not also find still other material in the record that
defeats the apparent force of the material not specifically cited.

The question was renewed: from time to time, someone files discovery matenals that are not
cited 1n the summary-judgment motion. Does the court have to give notice before reading the
record? Or at least before considering anything 1n it that seems to bear on the motion? Notice has
advantages. But also comes at a cost in delay. The judge should be able to rely on materials in the
record, even though not pointed to by the parties, without having to give notice. One situation occurs
rather commonly —— a party makes an assertion on summary judgment that directly contradicts the
same party’s assertion at an earher stage, such as a motion to dismiss. Should notice be required
then?

It was urged that the rule should be left as published — notice is required 1f the court means
to rely on uncited record material to grant summary judgment, but not if it relies on the material to
deny summary judgment. No one objected to this part of the proposal;, the Committee should be
reluctant to withdraw 1t absent adverse comment. The abstract danger remains that something may
be taken out of context, particularly when the full context 1s scattered across the full record. The
parties, who should know the full record better than the judge can realistically come to know it, have
not pointed to the seemingly important matertal. The failure may represent a fuller understanding
of the record, not oversight or mnadvertence

But the challenge was renewed: a party attaches a complete deposition transcript to the
motion, but cites only to particular parts The court should be able consider the entire deposition
without giving notice that 1t is doing so.

The conclusion was that the court should not be required to give notice of considering record
materials not cited by the parties, whether the result 1s to grant or deny summary judgment.
Paragraph (3) will read:

(3) Materials not Cited. The court need consider only materials called to its attention
under Rule 56(c)(1), but 1t may consider other matenals in the record.
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The question of the relationship between (c¢)(3) and proposed subdivision (f)(2) was
discussed briefly. Subdivision (f{(2) requires notice and a reasonable time to respond before the
court grants or denies a summary-judgment motion on grounds not raised by the motion, response,
or reply [parties]. The Committee Note might point out that (c){3) addresses consideration of
materials that bear on grounds raised by the parties, while (f)(2) addresses grounds not raised by the
parties. The question whether the Note should add this observation was left open.

(c)(4). Accept Generally: Proposed subdivision (c)(3), to become (¢)(4), provided that "A party may
accept or dispute a fact either generally or for purposes of the motion only." Several comments
observed that parties will not always remember to make a specific choice, and suggested a "default"
provision that a fact position 1s for purposes of the motion only unless it is expressly made general.
This suggestion tied to concern that a posttion taken solely for the purpose of the full relief requested
by the motion should not become the basis for a subdivision (g) order treating a fact as established
1n the case.

The first question simply restated the concern: if a party does not accept a fact for all
purposes, can its limited acceptance be the basis for a subdivision (g) order?

The next question was whether there is any need for subdivision (c)}(4). It was responded that
1t can be very useful to assure the parties that a position can be taken for purposes of the motion only,
to let the lawyers know that it will not be held against them for all purposes.

The Subcommuttee decided that this question should be reserved for consideration by the full
Advisory Commuttee.

Subdivision (d): Proposed subdivision (d) carries forward, with minor changes, present subdivision
(f)’'s provisions for showing that additional time is needed for investigation or discovery before
responding to a summary-judgment motion. Some comments suggested that the nonmovant should
be allowed to respond in the alternative — summary judgment should be demied on my present
showing, but if it would be granted then I need more time to prepare a better showing. This
suggestion was rejected after brief discussion. "No one wants seriatim Rule 56 motions "

Subdivision (e}: Flimination of the subdivision (b) paragraphs on response and reply supports
simpler drafting, deleting the reference to response or reply. As revised, the proposal will read:

(e) Failure to Respond or Properly Respond. Ifa party fails to support an assertion
of fact as required by Rule 56(c)(1) or fails to properly address another party’s
assertion of fact, the court may: * * *

Subdivision (g): Proposed subdivision (g} carmnes forward the "establishing facts" provisions of
present Rule 56(d)(1), clarified so that 1t applies only when the court does not grant all the relief
requested by the motion. It was observed that this provision “scares litigants." They fear that a
position taken for purposes of the motion — most often a limited acceptance — will be taken to
establish a fact even though the motion 1s not granted This 1s part of the confusion generated in
drafting subdivision (c)(4): how can it be made clear that a position can be asserted only for the
purpose of dectding whether to grant "all the relief requested by the motion," without becoming the
basis for a subdivision (g) order?

One judge observed that the subdivision (g) procedure 1s invaluable for purposes of
simplifying a case. One possibility would be to incorporate a cross-reference: "[the court] may,
consistent with Rule 56(c)(4), enter an order stating that any material fact * * * " Another possibility
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will be to drop any default provision in (c)(4), leaving it to a party who wants to take a position only
for purposes of the motion to say so. This question will be taken to the Advisory Committee.
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The Rule 56 Subcommittee held a conference call on March 23, 2009. Subcommittee
participants included Judge Michael M. Baylson, Subcommuttee Chair, and Hon. C. Christopher
Hagy, Ted Hirt, Esq., and Hon. Vaughn R Walker. Observers included Advisory Commuttee
members Hon. Steven M. Colloton, and Peter D. Keisler, Esq . Hon. Diane P. Wood observed as
lsaison from the Standing Committee, and Laura A. Briggs observed as representative of District
Court clerks. Other observers included Andrea Kuperman, Esq. (Rules Clerk for Hon. Lee H
Rosenthal), and Jessica Siegal, Esq. (Department of Justice). Jefirey N. Barr represented the Rules
Committee Support Office. Edward H. Cooper participated as Advisory Commuittee Reporter.

Partial Summary Judgment: Judge Baylson began the call by asking whether the subcommuttee
should recommend adding these words to Rule 56(a): "A party may move for summary judgment,
identifying each claim or defense — or the part of each claim or defense — on which summary
judgment is sought." The first question was whether "1dentifying" 1s a word that has acquired a
special significance in the Style Project. No such meaning can be identified, but further discussion
failed to produce a better word. "Identifying,"” however, is not an obvious best choice; 1f a better
word can be found, it can be adopted.

The next question was whether "fact” should be added: "identifying each fact, claim, or
defense * * *" Usually responsible lawyers will stipulate to particular facts that are not genuinely
disputed, but sometimes they fail. A motion for summary judgment on a particular fact or set of
facts can be useful in shaping the case for further proceedings. A fact-only motion "is a useful
technique.” Discussion suggested that such motions are not common, but no reason was suggested
for excluding them. It was noted that "part of" a claim or defense was intended to include a single
historic fact. That can be pointed out 1n the Committee Note. But this presents the usual question:
if clarity can be advanced by adding a single word to the rule text, the addition may be wise.

The relationship of a fact-only motion to subdiviston (g} was discussed. Subdivision (g)
recognizes that when a court does not grant all the relief requested by a motion, it may order that a
fact shown to defy genuine dispute 1s established in the case. It has proved difficult to draft rule text
that clearly captures the relationship between partial summary judgment that grants all the relief
requested by a motion for partial summary judgment and a subdivision (g) order. This question was
put off for further discussion with subdivision (g); the result was to add some new language to the
Committee Note.

It was agreed that "[fact]" would be added to the text reported to the Advisory Committee
for discussion. The addition will be reflected in the Committee Note at line 23, p. 8 of the current
draft.

"Shall": The draft note prepared to reflect the March 9 decision to recommend "shall" in expressing
the direction to grant summary judgment was presented in two versions. Each is designedly brief:
the main difference is that the footnoted alternative refers to a profusion of cases, while the main
version simply refers to conflicting decisions on discretion to deny summary judgment when there
1s no genuine dispute as to any material fact. It was agreed that the outpouring of comments and
testimony on the choice between "must" and "should” suggests it will be wise to offer only a brief
explanation of the decision to restore "shall ™

Some earlier drafts of the Commuttee Note explicitly referred to Supreme Court decisions
that seem to conflict on the question of discretion to deny. Both Kennedy v Silas Mason and
Anderson v. Liberty Lobby seem to recognize this discretion. In the Celotex opimion, on the other
hand, the Court said that Rule 56 "mandates" summary judgment when there is no genuine issue.
It was suggested that 1t may be wise to refer to these opinions, although briefly, because the 2007
Commuitee Note explained the Style Project adoption of "should" by saying "It is established that
* * * there is discretion to deny summary judgment when it appears there 1s no genuine issue as to
any material fact," citing the Kennedy case. The choice not to refer to the Supreme Court opinions
in the current draft Note rested on two concerns. First, 1t seems a bit awkward to reflect on apparent
ambiguities or conflicts among Supreme Court opintons. Second, the accusation of ambiguity or
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inconsistency depends on a difficult choice m the art of reading opinions. It can be urged that the
Court has been clear when it has focused directly on the question 1n the Kennedy and Anderson
opinions, while a general observation that Rule 56 "mandates” summary judgment does not reflect
any ntent to reject discretion to deny mn an appropriate situation. A further observation was that a
position s taken even by referring to ambiguity or conflict — some argue that the resolution is clear,
one way or the other. The citations are not needed to show that the Note, which recognizes the
conflicting decisions, recedes from the position taken in the 2007 Note.

It was agreed to add two words to the Commuttee Note at line 34: "Shall" "1s suitable in light
of ambiguous and conflicting decisions * * *." The Note also will be revised to soften the statement
that the Style Project "prohibited any use of “shall.”" The revised version will read: "Rule 56 was
amended 1n 2007 to replace ‘shall’ with ‘should,” acting under a convention that prohibited any use
of *shall.”"

"Shows": The Subcommittee agreed to restore "show," a word that has appeared in Rule 56(c) from
the beginning. Proposed Rule 56(a) will read: "The court shall grant summary judgment if the
movant shows there 1s no genuine dispute * * *" This will be a reminder of the moving party’s
burden. And it may help to reflect the contrast with subdivision (f): summary judgment shall be
granted 1f the movant makes the required showing, while the court’s authority to act on its own is
reduced to "may.” The court 1s not under the command of "shall” to act on its own to initiate the
question, nor even to grant a motion when the movant has failed to make the required showing but
the court has identified grounds to grant. Nor is the court required to make an independent inquiry
if the movant appears to have made the required showing

Subdivision {b): On March 9 the Subcommuttee agreed to recommend deleting the provisions for
timing response and reply. The Department of Justice continues to be concerned, however, that 1t
may not have adequate opportunity to respond when a plaintiff moves for summary judgment before
the Department has had an opportunity to answer. Some help is provided by the provision 1n present
Rule 56(a)(1) that requires a plaintiff to wait for 20 days after commencing the action. The parts of
the draft Comrmuttee Note on premature motions help, but something more should be said about the
nonmovant’s opportunity to respond. These words will be added to the Committee Note, subject to
improvement: " * * * in many cases the motion will be premature until the nonmovant has had time

to file a responsive pleading and other pretrial proceedings have been had."

Subdivision {c)(1): The first drafting question was posed by bracketed words in the rule text: "An
assertion [in supporting or opposing a motion] that a fact cannot be genuinely disputed * * *." Do
the bracketed words add anything by making 1t clear that the pinpoint citation requirement applies
equally to movant and nonmovant, and at all stages of motion, response, reply, and sur-reply? The
rule no longer adopts a point-counterpoint procedure, leaving it to local practice to determine
whether the record citations should be provided in the motion, a statement of undisputed facts, the
brief 1n the course of stating and arguing, a separate section of the brief, or otherwise. Still, there
may be some value in emphasizing the nationally uniform requirement that there be pinpoint
citations. Some participants thought the help provided by the words outweighs the word-count cost
of adding them. Others were not so sure. They will be carried forward in brackets for discussion
in the Advisory Committee.

A second drafting question was whether 1t would be better to draft (c)(1) 1n active form to
parallel (c)(2). Aspresented, (c)(1) says: "An assertion * * * that a fact cannot be genuinely disputed
** x " It could be made active: "A party asserting that a fact cannot be genuinely disputed or is
genuinely disputed must be-supported support the assertion by:" If the "supporting or opposing"

language is retamned, this might become: "A party supporting or opposing a motion by asserting that
a fact cannot be genuinely disputed or 1s genuinely disputed must support the agsertion by:" Support

117



March 23 Rule 56 Subcommittee Conference Call -9-

was expressed both for the active and for the passive voices. The question will be presented to the
Adwvisory Commuttee,

Subdivision (c}(3): The Subcommuttee decided on March 9 to recommend deleting the requirement
that the court give notice to the parties before granting summary judgment after considering record
materials not called to its attention by the parties It was agreed that this change 1s not one that, if
accepted by the Advisory Committee, would require republication.

Subdivision (c)(4): "Default” Provision: The Subcommuttee unanimously agreed to delete words
presented 1n brackets for discussion: a statement of fact "is only for the purpose of [ considering all
the relief requested by] the motion * * *." These words were designed to help explan the
relationship between accepting a fact only for purposes of the motion and the subdivision (g)
authonty to establish a fact even though the court does not grant all the relief requested by the
motion. Everyone agrees that accepting a fact only for the purpose of opposing all the relief
requested by the motion should not be binding if the court does not grant all the requested relief. It
has proved difficult to capture that proposition in rule text. This indirect effort was found to confuse
more than it might help.

The relationship between accepting a fact only for purposes of the motion and subdivision
(g) will be addressed in the Committee Note on both subdivision (¢)(4) and subdivision (g). The
draft for subdivision (g) will be changed to avoid a double negative. One version might be:
"Accepting a fact for purposes of the motion only under subdivision (c}(4) does not fofitsel}
establish that the fact tsrot-genuimelytrdispute for an order under subdivision (g)." Or: "does not
admit that the fact is established for an order * * *."

The final words of (c)(4) qualify the general provision that a fact position is taken only for
purposes of the motion: "unless the party expressly states that it is made generally." This
qualification was challenged: how often will a party accept a fact generally? A party who wishes
to do so can simply admit the fact, or withdraw the assertion; the parties often can stipulate, and
stipulations — including stipulations for purposes of the motion only — are recognized in (c)(1)
Rather than recognize both limited and general positions, with a default in favor of limited positions,
it may be better to say simply that a position 1s taken only for purposes of the motion. This question
will be submitted to the Advisory Committee.

Committee Note, Subdivision (b): The draft Committee Note addresses the recommendation to
delete provisions added to Rule 56 as part of the Time Project amendments transmutted to Congress
to take effect next December 1. Those provisions anticipated adoption of the point-counterpoint
procedure in Rule 56(c) as published. Retraction of that procedure obviates the occasion for
addressing the time for response and reply. The draft Note explains that the point-counterpoint
procedure was withdrawn "in light of experience in several districts raising doubts about practical
implementation.” The reference to practical implementation was deliberately ambiguous. The
Committee’s tentative decision to withdraw this procedure was based on respect for local autonomy
n lght of the widespread and vigorous opposition to forcing a nationally uniform procedure on
courts that think 1t unwise. The published proposal recognized that the procedure may not be 1deal
for all cases by authorizing the court to order otherwise in the case. Many comments reflected
doubts whether the procedure will work well 1 most cases for most courts. Discussion led to a
consensus that there 1s no need to offer this ambiguous "explanation." This sentence will be revised
to read: "Those The response and reply provisions have been abandoned 1n light of experience in

several districts rasing-doubts-about-practrcatimptementatron.”

Committee Note, Subdivision (¢}(1): The draft Commuttee Note includes a paragraph observing that
the required pinpoint citations to the record can be provided by several different means, "[s]o long
as clear notice of the court’s expectations 1s provided." The Subcommuttee was uncertain whether
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this paragraph 1s useful The decision to abandon a defined procedure focused on a statement of
undisputed facts simply leaves matters where they stand now -— many different procedures are
employed. Is it useful to provide a reminder that there 1s a uniform national requirement of pinpoint
citations, while leaving implementation to Jocal practice? Is there any need to refer to "clear notice,”
or even "notice," to admomnish courts that a party should not be penalized for failing to understand
a procedure that 1s not embodied in a local rule or by a standing order? Rule 83(b), after all, says
that no sanction or other disadvantage may be imposed for violating a requirement not 1n a local rule
"unless the alleged violator has been furnished in the particular case with actual notice of the
requirement." This paragraph will be carried forward for consideration by the Advisory Committee.

Commmuttee Note, Subdivision (c)(2): The draft Note includes a sentence stating that a challenge to
admissibility "can be made 1n any form compatible with local practice." The Subcommuttee agreed

to delete this sentence.

Committee Note: Subdivision (¢) Length: The draft Committee Note may err on the side of offering
too much "practical advice." The Reporter will consider further reduction,
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SUMMARY OF COMMENTS: 2008 RULE 56 PROPOSAL
General

08-CV-004, Benjamin ] Butts, Esq.: Supports the proposed Civil Rules amendments.
08-CV-008, Kenneth A. Lazarus, Esq., for American Medical Assn. and other medical associations:

"In general, our group strongly supports" the revision.

08-CV-028, Hon. H. Russel Holland: The focus 1s on proposed Rule 56(c), but there is a general
comment that "the proposed amendments to Rule 56" are not compatible with the purposes stated
in Rule 1.

08-CV-037, Professor Adam Steinman: It is wise to refrain from attempting to change the summary-
judgment standard or the assignment of burdens. But Rule 56(c) should be redrafted to protect
against inadvertent misinterpretations that could change the standard or the burdens.

08-CV-039, Professor Alan B. Morrison: "[T]he changes will improve the operation of the Rule and
bring the practice in line with the better practices in a number of districts." But the references to
local rules at pp. 85, 99-100 in the publication booklet should be reconsidered. "If these amendments
are adopted, as | hope they will be, that should be the end of local rules 1n this area."

08-CV-046, Center for Constitutional Litigation (American Association for Justice), John Vail, Esq.:

"Summary judgment today is widely inappropriately used and the proposal before you 1s apt to
exacerbate that problem." It began as a device to enforce plaintiffs’ debt-collection and like claims,
overcoming sham defenses. It became generalized; now it 1s not a plaintiff’s device, and indeed has
become a dilatory tactic. It has grown to reach questions of negligence, intent, and the like that are
unsuited to summary disposition. It deters settlement, increases aggregate legal expenditures, and
biases results against plaintiffs in civil rights cases. "[T]he less conscientiously it 1s used as a tool
to weed out purely legal disputes, the more intense the doubts that it comports with the Seventh
Amendment’s jury trial guarantee.”

08-CV-049, Professor Elizabeth M. Schneider: The discussion of the point-counterpoint procedure
in proposed subdivision {c) is set against a background of concern for the overall impact of summary
judgment on civil rights and employment cases. The detailed statement and response procedure may
aggravate an already unsatisfactory situation. The FIC study demonstrates the facts that summary
judgment is sought more often 1in employment discrimination and other civil rights cases, is more
often granted, and more often terminates the hitigation. Other empirical research reaches similar
conclusions, and also demonstrates that the differences are not due to the "weak" nature of many of
these cases r to poor lawyer selection of what cases to bring.

08-CV-055, Gregory P. Joseph, Esq.: "I do not support the amendments to Rule 56. * * * ] * * *
concede at the outset that it reads much better than the existing text." (The chief concern addresses

the point-counterpoint procedure, as summarized with Rule 56(c) below.)

08-CV-061, Lawyers for Civil Justice & U.S. Chamber Institute for Legal Reform: Supports the

proposal, but with two changes. "Should" grant ought be changed to "must grant”, sanctions should
be provided for moving, responding, replying, or submitting an affidavit or declaration "without
reasonable justification.”
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08-CV-098, E.D.N.Y. Committee on Civil Litigation' The Commuttee should "reconsider amending
therule.” It "has generated a large body of interpretation over years of practice, judicial construction,
and academic study. Altering a rule with such an extensive interpretive history may lead to
unintended adverse consequences that neither the Advisory Committee nor this committee can

predict."

08-CV-100, L. Steven Platt, Esq.: "[I]n practice the courts are treating the plaintiff as still having the
burden of proof mn opposing summary judgment motions and the courts improperly take the
inferences 1n favor of the moving party * * * " "[TThe Commuttee should move in the direction of
limiting the one-sidedness (i.e., favoring the moving party) of the current rule. A considerable body
of research shows that summary judgment and other procedural devices disproportionately limit the
access to justice by plaintiffs in civil rights cases. * * * The rule should discourage the current,
overly aggressive use of summary-judgment practice, and especially should discourage judges from
granting this motion[] improperly because they have such crowded dockets." One means "would be
arule providing that summary judgment should be denied if any of the movant’s ‘material facts not
1n dispute’ are, in fact, disputed or otherwise * * * not a legitimate basis to rely on * * *."

08-CV-109, Ellen J. Messing, Esq., for Seven Massachusetts Lawyers: "[T]he Committee should
move in a different direction [from point-counterpoint procedure]. It should take appropriate steps
to limit the abuse of summary judgment motions in civil rights and other cases where the parties are
disproportionate in resources." One means would be to provide that summary judgment "will be
denied if any of the movant’s ‘material facts not in dispute’ are, 1n fact, disputed or otherwise * *
* not a legitimate basis to rely on for summary judgment purposes.”

08-CV-116, Keith B. O’Connell, Esq., for Texas Assn. of Defense Counsel: Apart from urging

adoption of "must," the Association "generally supports the adoption of the other proposed
amendments to Rule 56 * * *"

08-CV-127, Michael R. Nelson, Esq.: "The Committee’s goals of establishing a clear, consistent
national standard governing summary judgment and developing an improved summary judgment
procedure without changing the standard for the entry of summary judgment are laudable.”

08-CV-133, Sharon J. Arkin, Esq.. Although the conclusion of this section states that it would be
a mistake to substitute "must” for "should," the underlying theme is a more general suggestion that
summary judgment should not be further encouraged. "[T]he proposed changes to Rule 56 are not
only unnecessary but actually destructive to the fundamental purpose of the civil justice system: Fair
and just resolution of disputes.” "I am a strong supporter of the jury system." "The ever-growing
prevalence of summary judgment motions is having a very negative impact on the justice system.
One of the most significant impacts is on the public’s perception of justice itself." A party who loses
after jury trial is likely to believe that at least there was a day in court with a fair process; a party who
loses after a judge decides on paperwork submitted by the lawyers is "confused and appalled,”
feeling "cheated and angry." Defendants make summary judgment motions for many reasons — to
flush out the plantiff’s theories or experts; to increase billings before settling; to take advantage of
a judge’s desire to clear the docket, or the plaintiff’s inability to respond adequately; or to exploit
the possibility of a mistaken grant. Summary judgment 1s appropriate in cases where undisputed
facts require resolution of a particular question of law. But 1t is often granted in complex cases that
involve issues of credibility, intent, and reasonable inferences.

08-CV-145, Professor Stephen B. Burbank. This long comment focuses on the pomt-counterpoint
procedure of subdivision (c). But it includes general observations as well. Rule 56 "is very
differently interpreted in different circuits and in different types of cases." "Another problem is

January 26, 2009
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suggested by evidence that some courts are granting summary judgment by resort to techniques of
factual and legal carving that threaten the right to jury trial and the integnity of the substantive law.
Still another 1s that — apart from the problem of delay — summary judgment motions may be used
by one party to inflict expense on the opponent.” The threat to jury trial 1s augmented by the nisk of
"cognitrve illiberalism.” A judge may not be aware of the personal experiences that shape
understanding of the world and fail to recognize the different expertences that may lead jurors to
different understandings. Employment discrimination cases are a particularly troubling example of
summary judgments granted when a jury including members sharing the life experiences of the
plawntiff may have a different understanding of probable discrimination.

08-CV-150, Elizabeth J. Cabraser, Esg., for Public Justice: "Strategies of attrition, resistance, and
delay have, to our clients’ detriment, all too often exploited loopholes and unintended opportunities
in procedures that were designed to serve and balance the interests of both sides. * * * Procedural
innovations, including time limits, bifurcation, and aids to juror comprehension, are and should be
increasingly used to decrease cost, while increasing effectiveness, and preserving the jury’s
irreplaceable fact-finding function.” Rather than rush to summary judgment, courts should explore
summary jury trials, which "provide useful information on how [witnesses, advocates, and experts]
play, in the real world." Summary judgments beget appeals; summary jury trials beget settlements.

08-CV-160, Professor Stephen N. Subrin: "The amendments would continue the trend of replacing
oral advocacy and trial in open court with disposition by documents " Summary judgment, further,
"often inherently calls for subjective determination of what 1s a sufficiency of evidence and what
inferences to draw from evidence Judges, like all humans, cannot be perfectly neutral, try as they
may." As Cardozo expressed i, there is an "‘inescapable relation between the truth without us and
the truth wathin. The spinit of the age, as it is revealed to each of us, 1s too often only the spirit of
the group 1n which the accidents of birth or education or occupation or fellowship have given us.
No effort or revolution of the mind will overthrow utterly and at all times the empire of these
subconscious loyalties.™"

08-CV-167, Cynthua L. Pollick, Esq.: Attaches a letter sent by a client to the judge who granted
summary judgment for the defendant, expressing concern that the justice system failed her by
denying a jury trtal. The comment urges that the present system 1s hard enough, the proposed
amendments would make it harder for everyday citizens, leaving unfortunate long-lasting
impressions about the federal justice system,

08-CV-175, Hon. Marcia S. Knieger: The Rule 56 title should be "Summary Judgment or Summary
Determination." The ruling may not be a judgment, but only a determination. "This confusion is
particularly significant when the rule is used for determination of ‘part of” a claim or defense.”

08-CV-177. Paul R. Hamns. Esq.: "[T]he summary judgment device truly 1s broke and 1n great need
of fixing." Adding point-counterpoint will only make it worse. "[I]n the employment law context,
summary judgment practice needs to be restricted, not enhanced."

08-CV-183, Professor Eric Schnapper: This comment includes a long paper on the development of
Rule 56 into a device that was not -— and could not have been — foreseen when it was created in
1938. The core theme is that present procedure does not provide the nonmovant a fair opportunity
to respond when the motion addresses the sufficiency of the evidence. Changes should be made to
provide an opportunity that comes closer to the setting in which judgment as a matter of law arises
at trial. The paper is fascinating reading, but cannot be adequately summanzed. Particular points
are noted below
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Thomas Gottschalk, Esq.. for the Instifute of Legal Reform, Nov. 17, 89, 91: "[P]lamntiffs don’t like
summary judgment very much and defendants would like to have more of it "

Hon. Royal Ferguson, Jan. 14 hearing, 7-10: In opposing point-counterpoint, begins: "Summary
judgment fundamentally alters the balance of power between plaintiffs and defendants by raising

both the cost and risk to plamntiffs 1n the pretrial phases of litigation, while diminishing both for
defendants. * * * [Slummary judgment, as we have it today, has created an unlevel playing field."
The procedure should not be further complicated by adding point-counterpoint.

Michele Smith, Jan. 14, 32, at 39-40: Summary judgment should be made meaningful because it 1s
an important part of practice. Point-counterpoint will help by forcing careful attention in deciding
whether to make a motion, and 1 deciding how to respond. "I do not file motions out of just habit
or routine. * * * [1]t really affects your credibility before the judges before whom you practice. * *
* [M]y clients aren’t the type of clients that like to pay for summary judgments that don’t have a
prayer of being granted.”

Rule 56(a)

PARTIAL SUMMARY JUDGMENT

08-CV-008, Kenneth A. Lazarus, Esq., for American Medical Assn. and other medical associations:

It 1s good to adopt the common phrase "partial summary judgment." Recognizing motions that
address a claim, defense, or part of a claim or defense "will serve to promote greater utilization of

the summary judgment process."

08-CV-161, Federal Magistrate Judges Assn.: It is good to add "partial summary judgment” to the
title.

08-CV-180, U.S. Department of Justice: Recognizing partial summary judgment "will be a valuable
clarification and recognition” of this practice.

GENUINE DISPUTE

08-CV-162, Federal Practice Comun., Dayton Bar Assn.: Does not object to change from "issue" to

"dispute," as a change adopted for clarity without changing the standard.
ORAL ARGUMENT

08-CV-048. Stephen Z. Chertkof, Esq.: The rule should provide that courts should hear oral
argument before granting a motion, and must hear oral argument before granting a "Celotex no-
evidence" motion. It 1s difficult to fully understand the facts and issues solely on a paper record.

08-CV-117, Malinda Gaul, Esq.: Summary judgment motions are made in every employment
dispute. They are granted far more often than denied. Many grants are reversed on appeal, but many
employees cannot afford to appeal. "Therefore, I encourage the addition of a requirement for the
Courts to conduct oral arguments on all motions."

Prof. Elizabeth Schneider, Nov. 17, 62 at 76-77: "[ Y Joureally want oral argument often in summary
judgment cases because it’s everything  That’s it." It is like going back to equity trial on the papers.
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Malinda Gaul, Esq., Jan, 14, 23 at 25-26: Opportunity should be provided for oral argument. There
1s only a short time to respond. An oral argument would provide an opportunity to address the facts.

Brian Sanford. Esq., Jan. {4, 27 at 31-32: "[O]ral argument would be a mice thing, which 1s not the
practice” in the Northern District of Texas.

Margaret Harns, Esq., Jan. 14, 44 at 49-50: Oral argument should be provided. It makes a difference
when a judge misunderstands the record. Telling the parties what the judge thanks 1s called for and
giving an opportunity to respond can be important.

"SHOULD,” ”SHALL," "MUSTH

08-CV-008, Kenneth A. Lazarus, Esq., for American Medical Assn. and other medical associations:
When there is no genuine dispute, "there appears to be agreement all around that imposition of
summary judgment should be mandatory." "[A]ccuracy should trump style here and * * * it would
be preferable to substitute the word ‘shall’ for ‘should.™

08-CV-011, Robert B. Anderson, Esq.: Although it speaks of retaining "the present language,"” it
seems clear that this comment favors "shall," not "should." The concem is that "should” will be
seized by the trial judges and appellate courts that disfavor summary judgment to deny motions
"even when undisputed facts and settled law would otherwise mandate summary judgment." There
is a nsk that summary judgment will become "totally discretionary under all circumstances,”
particularly as state courts and legislatures pick up on the federal model.

08-CV-016, Joseph D. Garrison. Esq.: In frequent appearances at the annual NYU employment-law
seminar, he asks judges to raise their hands if they have "encountered situations where testumony at
trial differed from that presented in summary judgment affidavits. It was the rare judge who did not
raise his or her hand. This 1s why I believe judges should preserve their discretion to deny summary
judgment 1n those circumstances where, for whatever reason, the judge 1s unwilling to credit a
material affidavit."

08-CV-039, Professor Alan B. Mormson: "Should" 1s the proper choice. It may be easier to have a
short trial, particularly in a nonjury case, make Rule 52 findings, and send the case up to the court
of appeals once And "there are rare exceptions with no disputed matenal facts in which a demal
is still appropriate " "[A]ll the incentives for the judge are to grant summary judgment"; there s little
likelihood that judges will abuse whatever discretion they have to deny

08-CV-040, Theodore B. Van Itallie, Jr., Esq.: Writing as Associate General Counsel of Johnson &
Johnson, responsible for global litigation. "I believe it critical that the mandatory ‘must’ replace the
precatory ‘shall’,” making 1t clear that summary judgment 1s a matter of right. "Summary judgment
rulings applying legal principles to undisputed facts create the guidance that unquestionably the
business community seeks and which benefits the process of making reasonable choices n a
complex world. The uncertainty engendered by delegating to juries that application of law to fact
contributes to the hitigation-fearing culture that is so prevalent 1n this country.”

08-CV-044, Claudia D. McCarron, Esq.: If "shall" was ambiguous, 1t should be replaced by "must."
"Should" will mean an ncrease in the number of cases in which discretion 1s exercised to deny
summary judgment; facing the cost of moving, "fewer meritorious motions will be filed." The
concern that trial may produce a different record is musplaced —— "trial will always change the
record." Rule 56 embodies the judgment that summary judgment is an appropriate juncture at which
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to terminate a case. And 1t is the responsibility of lawyers to ensure that pretrial circumstances do
not fail to afford a fully reliable record for summary judgment.

08-CV-045, Debra Tedeschi Herron, Esq.. Summary judgment too often 1s deferred, ultimately
leading to denial. "When propetly supported, summary judgment must be granted as it lessens the
exorbitant costs of litigation and restores faith 1n the junidical system " A discretionary standard
compromises the importance of summary judgment "and is a waste of tume and resources."”

08-CV-046, Center for Constitutional Litigation {American Association for Justice), John Vail, Esq.:
It would be wrong to adopt "must." "[R]educing trial judge discretion to deny summary judgment
from little to zero in any circumstance would be a profound and dangerous mistake." "Trial judges
need, and should be encouraged to sue, the discretion to deny summary judgment simply because
the procedure does not promuse to streamline litigation " [This view 1s stated as one conclusion that
flows from a lengthy statement of challenges to the point-counterpoint procedure in proposed Rule
56(c). That procedure can be misused by stating an overwhelming number of facts, most of them
not material. More importantly, breaking the case down mnto discrete facts loses the power of
narrative, of story, distorting the process of deciding on the evidence as a whole.]

08-CV-047, Professor Edward Brunet: "Must" should berestored. Discretion has considerable costs.
Fewer motions will be granted, leading to tnals in cases that do not present fact 1ssues. Arguments
addressed to the court’s discretion will be different, and more difficult for the court. The price of
settlement likely will increase because the transaction costs of litigation will increase. The cost of
making a summary-judgment motion also will increase by making the process discretionary and thus
more complex; some parties may be deterred from making any motion. It must be recognized that
courts already possess some degree of discretion, as reflected 1n statements of reluctance to grant
summary judgment in some types of cases, including antitrust, crvil rights, and negligence claims.
This kind of discretion in turn threatens the transsubstantive nature of the Civil Rules, a value
vigorously championed by Judge Clark 1t is not too late to undo the choice made in the Style

Project.

08-CV-049, Professor Elizabeth M. Schneider: Keep "should." "[T]here are some cases where there
are no disputed issues of material fact where summary judgment should still be denied.”

08-CV-050, Stephen G. Morrison, Esq.: The "unbounded discretion™ conferred by "should" "could
result in parts of the case, or the entire case, being tried to a jury when it never should have made it
that far." "Must" will promote the most efficient and inexpensive manner of providing justice.

08-CV-051, Latha Raghavan, Esq.: It has long been understood that "shall" is a mandate to grant
summary judgment. It has meant "must " "[T]o preserve the intent and purpose of summary

judgment, it 1s preferable to” adopt "must."

08-CV-056. Hon. Frank H. Easterbrogk: "Must" is the proper word. Some judges prefer to deny,
despite the absence of genuine dispute as to any material fact, because at least one party will be
satisfied by the jury’s verdict, both parties will appreciate bemg heard, and trial spares the need to
decide the motion. But the party who shows there 1s no genuine dlspute should not have to bear the
costs of trial, nor should other parties in the trial queue have to wait longer. Beyond that,

recognizing discretion to deny the motion will lead to arguments on appeal 1n this form: To be sure,
there was no genuine dispute But 1t was an abuse of discretion to grant the motion because better
evidence might have appeared at the time of tral and trial would have been short. "That 1s not an
argument that appellate litigants should be allowed to make, or appellate courts to address."
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08-CV-057, R. Matthew Cairns' The 2007 Style amendment should be unwound by substituting
"must,"” "though 1n my opimon ‘shall” was just fine." Recogmzing discretion to deny will be a
disincentive to moving for summary judgment. The Committee believes that summary judgment
may properly be denied 1f the record 1s not fully developed or 1f it 1s difficult to ascertain credibility
from the paper record. But 1t 1s the responsibility of nonmovant’s counsel to develop the record to
show there 15 a genuine dispute, or to use cross-examination or other evidence to create a credibility
dispute. "The court should not substitute itself for counsel * * *, or bail out the party or counsel who
fails in his obligations under the rules and good practice, just as 1t wouldn’t at trial."

08-CV-060, Federal Civil Rules Committee, American College of Trial Lawyers: With only 3

members of the 36-member committee dissenting, favors "must" "[i]f Rule 56 is to mean anything."
The laudable purpose of summary judgment is to render judgment short of trial when there are no
disputed facts. This purpose should not be undermined by non-mandatory language. "Many College
Fellows also are troubled by the current practice of sotne courts to use their discretionary power to
force settlement "

08-CV-061, Lawyers for Civil Justice, U.S. Chamber Institute for Legal Reform: Summary judgment

"remains an underutilized and neffective tool." Motions are too often deferred until trial or denied
without explanation. Adhering to "should,” as added by the Style Project, undermines the purpose
and utility of summary judgment. "Should" will lead courts to an increasingly expansive view of the
"negative discretion” to deny well-founded summary judgment motions. The Supreme Court has
said that Rule 56 "mandates"” summary judgment when there is no genuine dispute. That was the
plain-language meaning of "shall.” The decision in Kennedy v. Silas Mason Co., cited in the 2007
Committee Note, turned on finding disputed facts; it does not support discretion to deny a properly
supported Rule 56 motion Nor is there persuasive support in lower-court decisions for finding such
discretion. It would be a mistake to distinguish between summary judgment on an entire action and
"partial” summary judgment, recognizing discretion to deny partial summary judgment despite the
absence of a genuine dispute as to some part of the action — summary judgment 1s needed to narrow
the issues for tral

08=CV-066, Richard I.. Seymour, Esq.: "Should" is the proper word. If "must"” is substituted, the
result will be an increase in improper grants of summary judgment 1n close cases. The risk is shown
by a computer search for grants of summary judgment in employment-discrimination cases between
September 1, 2008, and November 16, 2008. 145 cases were found. 122 involved grants "solely to
employers." In these 122, 98 were affirmed, 9 were reversed or vacated, and 15 were affirmed in
part and reversed 1n part. "When nearly a fifth of summary judgment decisions are reversed at least
in part, it 1s difficult to conclude that summary judgment is not being granted 1n close cases." An
improper grant delays the case even when reversed, and adds a great deal of expense. Many parties
cannot afford the expense of appeal.

Decisions in the First, Second, and Third Circuits "have criticized the tendency of district
courts to use summary judgment as a device to clear their dockets rather than to identify and dispose
of hopelessly unmeritorious cases." This tendency too will be exacerbated by "must."

(The comment and testimony explore two cases — one leading to reversal on appeal, the
other to affirmance — that are described as "highly improper grants of summary judgment.”
Adopting "must” will mean "that the existing rate of miscarmages of justice, whatever its number,
will be increased.")

Finally, 1t is urged that in the employment discrimination field courts have "fairly routinely"
accepted concepts offered as rules of thumb that might properly be used as jury arguments but
instead become "hardened * * * into ‘no reasonable jury could disagree’ rules of law The rule of
thumb concepts are then relied upon to destroy countless close cases until the Supreme Court
disapproves them." Numerous examples follow
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In the end, it is argued that frequent use of summary judgment decreases respect for the
courts, while trials increase respect

08-CV-110, G. Edward Pickle, Esq.: "In changing ‘shall’ to ‘should,’ the scriveners of the 2007
changes exceeded the scope of their stylistic charge and wrought a material, substantive change in
Rule 56." "There 1s no room or viable reason for discretion.” The argument for discretion when it
is a matter of partial summary judgment at most ignores the reality that few cases are tried.
"Narrowing issues as early as reasonably practicable lessens the scope of discovery, trial preparation,
and other costs." Carrying unnecessary issues into trral may confuse or prejudice the jury — granting
partial judgment as a matter of law after the verdict does not unring the bell, much less show
"whether 1ts clanging drowned out other evidence." "The grant or denial of a partial summary
judgment motion generally has a palpable effect on the settlement value of a case."

08-CV-111, Carlos Rincon, Esq.: Those who favor "should" seem to be attacking summary judgment
practice as a whole as unfair to plaintiffs, who must rely on jury assessments of credibility and of
matters "that are inherently grey, such as motive or intent." But trial is appropriate only when there
are material 1ssues of fact. "Should" "opens the door to discretion even 1n cases that as a matter of
law require dismissal," leaving undeserving cases to increase litigation expenses and unfairly drive
up the costs of settlement.

08-CV-113. John H. Martin, Esq.: Strongly supports "must," for the reasons advanced by so many
others. "Granting total, or even partial, summary judgment in proper cases can result in enormous
savings of unnecessary litigation costs."

08-CV-116, Keith B. O” Connell, Esq., for Texas Assn. of Defense Counsel: "Must" ought to replace

"should." "*Should’ has never meant ‘shall,”" and "will render the rule both under-utilized and
meffective. "[T]he need for clear guidance, more certainty and more clarity is palpable.” The need
is illustrated by the denial of summary judgment 1n a recent case, followed by great expense for
expert witnesses and attorneys and then settlement in an amount reflecting plaintiff’s estimate that
the case had little merit. Jury trial 1s vamshing, but not because summary judgment is granted too
often. Itis the increased costs of litigation and loss of confidence in the jury system that are "forcing
parties to move outside of our civil justice system."

08-CV-117, Cary E. Hiltgen, Esq.: "*[S]hould takes away any requirement judges had to sustain
meritorious motions and all advancements made by the requirements relating to the statement of
facts become mconsequential. Moreover, the force behind the filing of a summary judgment motion
would dissipate." "Should" "creates confusion in the burden required by the moving party." A court
could decide for jury trial even when there is no genuine dispute of material fact. Many state courts
recognize greater discretion than the federal rule has recognized, and for that reason "summary
judgment motions filed 1n state court do not seem to have the same effect as those filed 1n federal
courts." Eliminating claims without factual support 1s critical in promoting inexpensive and speedy
trial. Taking the strength out of the motion also decreases the possibilities for settlement. "The fear
placed on the opposing party that a well-written summary judgment could prevail 1s an important
strategic tool." Demial of partial summary judgment will make trials longer and will create greater
jury confusion.

08-CV-119, Thomas J. Crane, Esq.: "I am strongly opposed to making the grant of summary
judgment mandatory in certain cases * * * Since 1992, I have seen summary judgment more and
more become a docket clearing device." "In ADA cases, today, 92-97% of reported ADA Title I

cases are dismissed by summary judgment or judgment as a matter of law." "Summary judgment
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is already granted frequently and even routinely In my experience, deserving cases are too often
dismissed through summary judgment.”

08-CV-121. Pl R. Richards, Esq.: (It 1s unclear whether this comment 1s submitted for the
Amencan College of Tnial Lawyers.) "[T]he rule should provide that a court ‘should’ grant summary
judgment for exther party" if entitled, "either globally or on any specific issue, regardless of whether
they are the movant or the respondent " (This seems an implicit endorsement of "should," but there
15 no elaboration.)

08-CV-124, Wayne B. Mason, Esq., for Federation of Defense & Corporate Counsel: "Must" will
avoid any ambiguity. Summary judgment too often is not granted, even when both sides move and
agree that the case should be determined by ruling on the motions. Clients should be spared the
expense of preparing and trying a case that should have been disposed of on summary judgment.

08-CV-127, Michael R. Nelson, Esq.: Changing "shall * * * forthwith" to "should" "will result in
the creation of a more discretionary standard." Defense litigators regard the change as drastic.
Summary judgment 1s not disfavored; it is necessary to avoid "long and expensive litigation
productive of nothing.” "Furthermore, summary judgment ‘serves as an instrument of discovery in
its recognized use to call forth quickly the disclosure on the merits of either claim or defense on pain
of loss of the case for failure to do so.’" In Celotex, the Court says that Rule 56 mandates summary
Judgment when the standard is satisfied. Professor Shannon has it right in his article submitted as
08-CV-134. Adopting "should" would be akin to expressing a speed limit as a matter of the driver’s
discretion. To be sure, there is discretion to deny summary judgment "as long as there 1s a genuine
dispute as to a material fact."

Mr. Nelson also expresses doubts about recognizing discretion to deny partial summary
Judgment, but concludes: "[S]o long as any amendment to Rule 56(a) indicates that complete
summary judgment ‘must’ be granted, the discretionary standard of ‘should’ would be acceptable
for rulings on partial summary judgment.”

08-CV-131, Gregory K. Arenson, Esq., for New York State Bar Assn. Commercial & Federal

Litigation Section: "Should" "1s better, adequately preserves the competing interests involved and
is most consistent with the law described in the 2007 Advisory Committee Note describing the
stylistic change. "To the extent that ‘shall’ in the original Rule 56(c) was meant to be mandatory,
that 1s not how courts applied the rule * * *, If experience taught the courts to ignore a mandatory
rule in practice, it would be expected that the same good reasons * * * would cause them to ignore
a similar mandatory rule in the future. Rather than cause courts to discreetly break the rule, it 1s
better to honestly acknowledge that there may be circumstances where a savvy court would not grant
summary judgment * * *." Concemns of case management, the timing of settlement discussions or
trial, or the eventual admussibility of evidence at trial may bereason to deny. "[T]he slight additional
discretion” 1n "should” as compared to "must" "is not likely to result mn judges failing to dispose of
cases on summary judgment that deserve such disposition. Courts’ self-interest in disposing of cases
on their dockets should not be discounted." Nor should courts be discouraged from attempting to
settle cases immediately after summary judgment motions have been briefed. Nor is the word
"must," without a specific deadline, "likely to do anything to actually speed those recalcitrant or
overworked jurists who are unable or unwilling to make a decision.” Nor does 1t make sense to
distinguish between granting summary judgment on an entire case and partial summary judgment
— the standards should be the same.

08-CV-133, SharonJ. Arkin. Esq.. Prefers "should," out of the general distrust of summary judgment
summarized with the general comments at the beginning

January 26, 2009

128



Summary of Comments. Rule 56 2008 Proposals -10-

08-CV-135. Marc E. Williams, Esq., for DRI, The practical effect of adopting "should” "has been
to grant Courts wide discretion in their ability to deny a party summary judgment when there 1s no
disputed issue of material fact. Celotex says that Rule 56 mandates summary judgment. "Mentless
cases that were once ripe for summary judgment are now subject to the threat of an extended,
expensive litigation process " And there 1s a risk that "should” will be interpreted inconsistently by
different judges. "Must grant" 1s better.

08-CV-136, Andrew B. Downs, Esq.: "Should" 1s wrong. "If the facts and the law support entry of
summary judgment, a refusal to do so provides fuel for those who perceive result-oriented actions
by courts or the use of calculated uncertainty to pressure parties to settle."

08-CV-137, Mary Massaron Ross, Esqg.: "Should" "changed the standard in fundamental ways." The
language of Rule 56 before the Style Project shows that it mandated summary judgment. The 1986
cases show that the right to summary judgment 1s a legal entitlement. The utility of Rule 56 "is
severely hampered when the rule permits unbridled discretion to deny summary judgment.” This
will undermine the confidence of litigants in the civil justice system. It is vitally important that
baseless suits be dismissed as soon as possible to reduce the costs imposed by unfounded litigation
— "civil rights suits are regularly filed without factual or legal support." Summary judgment also
plays an important role in simplifying the cases that do proceed to trial, providing a better focus for
the jury. Summary-judgment benefits both plaintiffs and defendants by making the federal courts
an efficient, just, and speedy dispute resolution mechanism

08-CV-138, Jeffrey W. Jackson, Esq.: Expernience as General Counsel of State Farm Insurance
Companies shows that "summary judgments are rarely granted." Over the last three years,
approximately 3.5% of actions against the company were fully resolved by summary judgment (the
cases were 18% in federal court and 82% 1n state court). "Should"” will lead to still fewer grants.
Except for Pennsylvania, all state summary-judgment rules now say "shall"; 1t is likely that states
will gradually follow any federal lead to "should,” adding congestion to the dockets of all courts.
Summary judgment, moreover, 1s for cases "at the margin"; they devour litigants’ resources and court
time. These costs are factored mto msurance rates. And courts are "judicious in granting summary
judgment motions" — of 20 cases taken on appeal from summary judgments for State Farm, 17 were
affirmed. "Shall" "does not deny deserving litigants their day in court.”

08-CV-139, Kumberly D. Baker, Esq.' In 24 years of defending litigation, effective use of summary
Judgment has been seen to reduce the costs of litigation, and the motions prompt settlement
negotiations or mediation. Many commentators expect a large increase in employment litigation in
the current economic environment, including claims that have no sufficient legal basis. "Businesses
and employers should be certain that when an employee has not met the legal standards to prevail,
the lawsuit will be dismissed, eliminating the need to present a defense to a jury that may be
comprised of citizens who are angry about the economic downturn and seeking an avenue to strike
back." Employment actions, moreover, "commonly seek relief under many statutes"; discovery
commonly shows that many of the claims have no legal or factual basis. Summary judgment should
be used to focus the case. "Shall," not "should,” 1s the appropriate word.

08-CV-140, Donald F. Zummer. Jr . Esq.: "Must," or "at a minimum “shall.”" "The word ‘should’ is
vague and provides little comfort to moving parties seeking certainty 1f they are able to meet their
burden of proof."

08-CV-142, Hon. David I Hanulton: (1) "Must" 1s too strong; 1t should be used only when there are
consequences, such as review by appeal or mandamus for denials of summary judgment. "I doubt
the Commuttee intends to go i that direction.” (2) "Should" is strong enough. Judges are not going
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out of the way to look for work by trying cases that clearly should be decided on summary judgment.
"[T}he summary judgment standard often requires the appellate court to consider a highly artificial
and even hypothetical set of facts, or even two or more sets of hypothetical facts when there are
cross-motions In those close cases, I think it’s helpful to have the option of a trial, where shaky
testimony can be knocked down, rather than to force the appellate courts to develop the law based
on tmprobable testimony "

08-CV-143, Stefano G. Moscato, Esq., for National Employment [ awyers Assn - "Should" is proper.
The judge should not be forced to rule on all aspects of 2 motion There 18 no outcry that federal
judges have been denying summary Judgment in employment cases that deserve summary Judgment.
The empirical evidence is to the contrary. "If the language 1s rewrntten as “must,” will there be a
genuine appellate 1ssue that a court refused to grant summary judgment, perhaps for legitimate
reasons of docket control, when ‘the record demanded it*"?

08-CV-144, Ralph A. Zappala, Esq." "Must" is better. "[A] pending summary judgment motion
provides an mcentive for resolving cases. Seeing an adversary’s case presented in orderly fashion,
with evidence, 1s beneficial to the litigants." "Must" will provide an incentive for litigants to focus
on the claims and defenses and related facts.”

08-CV-152, Jeffrey J. Greenbaum, Esq. (joined by 26 officers and members of ABA Section of
Litigation, writing for themselves): "Must" is needed to avoid the practice before 1986, when "courts
routinely denied motions for summary judgment and treated them as disfavored motions." "Should"
"will, as a practical matter, return summary judgment to that disfavored status * * **

08-CV-156, Bnan P. Sanford, Esq.: A court should not be required to state reasons for denying
summary judgment. "[T]he court has discretion to deny for reasons of credibility or fairness. A

denial results in a trial."

08-CV-158, Professor Suja A Thomas: "Should” is appropriate "because courts should be given
discretion in tough cases. * * * Indeed, judges in the same case often disagree on what the evidence

shows and thus whether summary Judgment should be granted."

08-CV-161, Federal Magistrate Judges Assn.: "Should" "reflects the current law." And "must grant"
"might suggest that the court ‘must’ entertain motions that address the case 1n a piecemeal fashion."

08-CV-161, Federal Practice Comm., Dayton Bar Assn.: "[S]hould’ does not lend itself to clarity.

* k% “Must’ also is not inconsistent with the pre-2007 version of the rule, whose use of the word
‘shall’ adequately conveyed the concept * * *."

08-CV-167. Michael T. Lucey for Federation of Defense & Corporate Counsel: "Must" 1s important.

It is not uncommon to have a court deny cross-motions for summary judgment even though the
parties agree that the case should be determined by the court Failure to grant a motion sometimes
appears to be used as a settlement tool. There should be a clear, unambiguous direction to grant
meritorious motions

08-CV-174, Federal Bar Council, by Robert J. Guuffra, Jr., Esq.: "While there 1s room for debate,

we believe that, on the whole, giving the district court discretion to deny summary judgment, if used
in limited circumstances, 1s salutary, and thus the ‘should grant’ language is preferable to the
alternative ‘must grant.’"
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08-CV-176, State Bar of California, Committee on Administration of Justice' Supports retaining
"should” "for the reasons given by the Advisory Committee, and because ‘should’ allows for the

limited discretion recognized by the case law."

08-CV-180, U.S. Department of Justice' Celotex says that Rule 56 mandates entry of summary
judgment. Mandatory language — either "must” or "shall” should be used. The rare instances in
which discretion to deny summary judgment can be exercised can be accommodated without using
discretionary words 1in Rule 56 "[I]n those cases, the district judge should be under a specific
obligation to state on the record why summary judgment 1s not being granted.”

08-CV-181. Lawyers for Crvil Justice, etc.” This comment supplements earlier comments, 08-CV-
. "Must" best represents modern usage under the Celotex tnlogy. "We would, however, reluctantly
support restoring ‘shall be granted’ on the basis that it 1s a “sacred phrase’ that retains the standard
applied over seventy years of summary judgment junisprudence.” “[R]ules must be rules, not
suggestions, or they serve little purpose to guide those who comply with them." As Judge
Easterbrook notes, 08-CV-056, "should" "introduces additional appellate issues regarding judicial
discretion." "Should" will return summary judgment to the disfavored status it had before Celotex
and its companion decision made it a pillar of the civil justice system. "The filing of a well-written
summary judgment motion can provide the catalyst for settlement negotiations, making it an
important strategic tool.” "AN ineffective summary judgment procedure will continue to make trial
preparation more expensive and time consuming, increase the number of cases on court trial dockets,
and result in longer trials.” "Judicial discretion 1s inherent in the standard that requires a judge to
determine the facts in dispute and the law applicable to those facts." "If American business is to
rematn competitive in the world marketplace, the cost and inefficiency of our civil justice system
must not continue to put our businesses at a competitive disadvantage."

08-CV-183, Professor Eric Schnapper: "Should" 1s correct. "It is entirely common for the evidence
and contentions of the parties to be somewhat different at tnal than they were at summary judgment.
* * * [TThese differences would at times lead the district judge to conclude that the nature of the
future trial record is insufficiently clear to warrant summary judgment. In addition, a judge
considering a summary judgment motion may reasonably conclude that he or she does not
understand the factual issues as well as he or she would at the end of a trial." Rule 50, for that
matter, does not require that a motion made during trial be granted even when the judge believes that
the evidence up to that point is insufficient to support a verdict.

Claudia McCarron, Esq.. Nov. 17, 5, 9-15' Advocates have long believed that they are entitled to
summary judgment on showing no genuine issue of material fact. "The interjection of a discretion
to deny an otherwise meritorious motion suggests a kind of arbitrariness that I believe will breed
distrust.” The cases that seem to recognize discretion to deny might as well have denied by finding
a material 1ssue of fact. Kennedy v. Silas Mason was decided in 1948; whatever it means, to the
extent that its flavor reflects distrust of summary judgment the 1986 decisions reflect a different
view. The cases decided since December 1, 2007, do not seem to reflect that "should" has made an
difference, but that is because the change has not sunk into professional consciousness. Discretion
was no an issue in any of the cases reviewed for this period. But people who dislike summary
judgment wall pick up on the change and the Committee Note. The view that 1t may be simpler to
try a case than to wade through mountains of motion papers to determine whether there is a genuine
issue of material fact does not justify denial; "the bar will view a denial, a discretionary denial, and
litigants even more than the bar, as something that is arbitrary and unpredictable." And there are
opportunities for partial summary judgment 1n these circumstances.
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Richard T. Seymour, Esq.. Nov. 17, 15, 26: The primary argument 1s that in employment cases courts
too often grant summary judgment because they fail to consider the inferences that might be drawn
n favor of the nonmovant. Then urges that "should" is the night word. "[Clhanging it to ‘must’ has
got to produce a stomp on the accelerator pedal in the grant of summary judgment * * * "

Schachter, Esq . Nov 17, 26, 31-36: The substitution of "should”" for "shall" in the Style
Project simply did not catch the attention 1t should have drawn. It is unfair to put to trial a party who
has demonstrated that there 1s no genwne dispute of matenal fact. The place where discretion is
needed 15 reflected 1n present Rule 56(d), which reflects the need to allow adequate opportumty for
discovery. After the process has been gone through, there is no need for discretion. Partial summary
judgment may seem different, at least when there is a relationship between an 1ssue ripe for summary
judgment and other issues that will go to trial, although even then 1t 1s better to grant summary
Judgment. The lack of any standard to limit discretion, further, "really does run the risk of providing
an openng for a situation where courts don’t want to grant summary judgment, and unfortunately
there are some * * *."

Steve Cherkof, Esq., Nov. 17, 34: "One of the things I've noticed 1n the testimony, whether you
believe in ‘must’ or "should’ seems to depend on whether you think you’re bringing the motions or
responding to the motions."

Prof. Edward J. Brunet, Nov. 17, 52: "[S]Jummary judgment mechanics need to be as firm and
nondiscretionary as possible in order for Rule 56 to work its magic. * * * The word ‘entitled’ in this
discussion needs to be given some meaning." Summary judgment will become flabby and
ambiguous. Adoption of "should" a year ago has not yet tilted the practice, but long-term use will
result in additional judge-made exceptions. Movant and nonmovant will come to argue in difficult-
to-decide discretionary terms. Fewer motions will be granted; the number of trials will increase.
"Now, there 1s discretion in summary judgment. It comes from appellate courts So 1n three types
of cases, including antitrust, civil rights, and negligence, we see great reluctance to grant summary
judgment * * *" And "interesting things will happen" if summary judgment 1s "should” but no
corresponding change 1s made for directed verdict. De novo review is a substantial safeguard;
review for abuse of discretion will lead to arguments that a grant was an abuse of discretion. But
there is a need for some discretion when the choice is between partial summary judgment, sending
the case to trial on closely related issues, or mstead trying all issues. As to language, 1t is better to
avoid must, should, or substitutes such as required or appropniate. It should be. "Summary judgment
is granted if * * *."

John Vail, Esq., Center for Constitutional Litigation, Nov. 17, 79, 88: The view that there 1s an
"entitlement” to summary judgment raises a serious Seventh Amendment question. Summary
judgment is denied; the movant loses the jury verdict on evidence that properly defeats a motion for
Judgment as a matter of law; on appeal from judgment on the properly supported verdict the movant
argues that 1t is entitled to judgment on the summary-judgment record. Reversal of judgment on the
jury verdict appears to be reexamination of a fact found by a jury contrary to the Seventh
Amendment.

Thomas Gottschalk, Esq.. for the Institute of Legal Reform, Nov. 17. 89, 91-97: The American legal
system is preemment in the world. "The only negatives are the issues of high cost and intrustveness
* % %" Summary judgment is an important safeguard against the costs of discovery on issues that
can be disputed when the case can be resolved as a matter of law on other issues. There 1s no justice
in a system that does not grant summary judgment to a litigant who is entitled to it. Current
subdivision (f), to become (d), provides adequate protection by ensuring adequate opportunity for
investigation and discovery before summary judgment i1s granted To add "an undisciplined,
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unrestrained, if you will, undefined, notion of discretion,” without any 1dea of what "should" means,
will present a senous 1ssue of meritorious motions being demed. "Shall" was interpreted by the
Supreme Court in Celotex as mandating summary judgment. Even under "shall” there was some
language — not holdings — suggesting some sort of implictt discretion to deny. "That occurred
under ‘shall.” We know what’s going to happen using the word ‘should.”™ There is no need to worry
that with "must" a meritorious jury verdict after trial will be upset because the verdict loser shows
that judgment ought to have been granted on the summary-judgment papers. (In response to a
question, avoiding the issue by saying "summary judgment is to be granted” "1s as strong as most.")

Theodore Van Itallie, Esq.. Nov. 17, 105-111: The simple style change from "shall” to "should"
might not have caused a problem. But the present proposal has drawn comments and testtmony,
creating a legislative history that makes 1t much more consequential to persist with "should."
Retaining "should" may suggest that the Committee embraces the discretion that some courts feel
they have. An attempted finesse, such as "1s to be granted," 1s not effective. There is an inertia
against summary judgment. Courts are obliged to grant summary judgment when the facts are
undisputed. This 1s important to provide pronouncements of law that will guide others. The lack
of opinions providing clear guidance on the law feeds into undesirable risk-averse behavior.
"[Tlhere’s a benefit in getting rules articulated, and this is the perfect vehicle." Because of
settlement, from the perspective of providing legal guidance too few cases will get to trial in any
cvent. To be sure, it 15 proper to deny summary judgment when there are competing reasonable
inferences. But 1t is not proper to deny because there are important public 1ssues — resolution of
the law by a clear summary judgment ruling 1s all the more important. Nor is it proper to deny
summary judgment simply because it 1s less work for the judge to send the case to trial.

Stephen G. Morrison, Esq . Nov 17, 120, 121-126: It 1s rare that either plaintiff or defendant 15 able
to dispose of an entire action on summary judgment. Instead summary judgment focuses the case
on the matters that truly are in issue. It provides three opportunities for speedy, just, and inexpensive
resolution — and all are enhanced by "must." First, the motion 1tself often brings the parties to the
table and leads to serious discussions. Second, they come together during oral argument and each
may concede some points — again, 1f they know the judge faces a true "shall" or "must" decision,
they will consider matters more seriously Third, after the judge rules they have another chance to
resolve the case by settling. "Should" or "may" 1s inappropriate even for partial summary judgment.
It is not fair for a judge to punt merely because 1t 1s too hard or too time-consuming to rule on the
motion. Nor is it proper to deny the motion because the case mvolves the public interest — junes
do not have to give reasons, while the reasons given by a judge for summary judgment better serve
the public interest. Avoiding the problem by deliberately writing an ambiguous "if/then" rule will
lead to different standards 1n all of the circuits, and eventually a resolution by the Supreme Court.
It is better to achieve clarity now by adopting clear rule language.

Bruce R. Parker, Esq.. for International Assn. of Defense Counsel, Nov. 17,129, 139-141: Summary

judgment is rarely granted in personal injury actions. But 1t had never occurred to me that "shall"
admitted of any discretion. If the facts are truly undisputed and the law 1s m our favor, summary
judgment must be granted. Trying to explain denial to a client 1s difficult. Denial "breeds a certain
disrespect for our litigation process."

Debra Tedeschi Herron, Esq., Nov 17, 141-143: Favors "must." It will avoid lengthy trials.

Latha Raghavan, Esq..Nov. 17, 143-146: "Thou shalt not kill"1s a command. "Shall" means "must."
Celotex establishes a mandatory standard. The point-counterpoint procedure forces the attorneys
to do the work. Further protection is provided by the rule that the judge need not search the record.
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Alfred W. Cortese, Jr., for Lawyers for Civil Justice, Nov. 17, 153, 154-161, 163: "[W]e did not
focus on" the change from "shall" to "should" in the Style Project "because we were content with the
committee’s assertion that they were not changing the substance of any of the rules." Celotex
established a mandatory interpretation of "shall.” That was the intent of the original rule. It should
be restored. "[W]e’ve heard a lot today about how plaintiffs’ lawyers and liberal academics don’t
like slicing and dicing. I would assume they would prefer shake and bake, that you just shake 1t all
up and throw 1t against the wall and hope that it hits." "Should" does not fit with "entitled" to
summary judgment. It1s a suggestion, not arule. Itis wishy-washy. "[SJummary judgment should
be utilized as a tool by the judge to focus on the facts and law in the cases and to give the litigants
a clear decision one way or the other.” "Should" gives "yet another opportunity basically not to enter
— not to enter an order that should be required under the original rule and under the law as set out
in the Celotex trilogy.” "I would leave you with the thought that we do want commandments, not
suggestions. [Q] Because they’ve been so effective? [A] They haven’t been effective enough. 1
wouldn’t dilute them."

Hon. G. Patrick Murphy, Jan. 14, 12-13, 19-20, 43-44: "I agree with that "must." If there’s no
disputed issue of fact, surely you must grant the motion." Why would you want to have a trial if
there’s nothing to try? But does that mean that disappointed movants will be petitioning for
mandamus? "I'm not sure what that means.” (Responding to questions Judge Wood put to another
witness, Judge Murphy later expressed concern that "must" might mean that a busy judge might have
to drop everything else to make a prompt ruling on a summary-judgment motion, or face mandamus,
but offered no firm conclusion.)

Brian Sanford, Esq., Jan. 14, 27 at 31: Because it is a "should standard,"” the judge should have
absolute discretion to deny summary judgment and not have to explain i,

Michele Smith, Esq., Jan. 14 at 32, 34-37, 40-43: "Must" is important to offer direction on the
obligation to grant summary judgment. "Clear and unequivocal gumdance 1s imperative * * *
[because] most judges * * * do not like granting summary judgment." Some judges beheve
summary judgment 1s just not appropriate, that all cases should get to a jury. Others worry about
reversal. The reality of practice is that it is much easier to get summary judgment 1n a case with
small stakes than in a case with large stakes, even though the cases are indistinguishable under the
summary-judgment standard. Judgment often is denied with the suggestion that the parties mediate,
leaving the defendant in the unenviable position of determining whether they would prefer to pay
some money to get out of the case and avoid "the uncertainty of a tnial 1n jurisdictions that may not
be favorable." Partial summary judgment, further, saves resources for all parties, and for the court.
And "must" is better than "shall " Judge Wood asked whether reality is better expressed by "should,”
because there will be cases in which the judge just is not ready to rule, and also whether the standard
should be the same when granting partial summary judgment would leave part of the case for trial.
Ms. Wood responded that the standard should be "must" both for full and for partial summary
judgment. She also recounted her own experience with having to tell a client that there 1s no
effective way to make sure the judge will decide a summary-judgment motion before trial

Margaret Harris. Esq., Jan. 14, 44 at 49: "Shall. T kind of like that. * * * [I]f I were a District Court
Judge, I might take a little offense if the rules were telling me [ must do something. I would think
that ’m intelligent enough to exercise my own discretion * * * "

Wayne Mason, Esq., for Federation of Defense & Corporate Counsel, Jan. 14, 60 at 61-63, 66-70,
71-75: Clients are frustrated when counsel has to explain that the motion 1s nght on the undisputed
facts and on the law but it 1s not granted. Sometimes there 1s no ruling at all. Sometimes there is
a denial without any explanation. "[I]t should not be discretionary." "{I]t 1s important * * * for
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people to be able to trust the fact that 1t will be ruled on " It costs a lot to prepare for trnal — 1 many
cases 1t is not a 3-day trial, but a 3-week trial or even potentially a 3-month trial. Even when trial
is ikely to be bnief, partial summary judgment can narrow the 1ssues and has an effect on settlement.
The most important 1ssue in the rule 1s "must" rather than "should." "Shall" was understood to be
mandatory. Nonetheless petitions for mandamus to compel a ruling were rare. They will remain rare
if the rule says "must"; no one wants to seck mandamus on a question like this. "I’'m not naive
enough to * * * believe that there are times when summary judgment would still be denied under the
‘must’ standard.” But the message should be that 1t is nondiscretionary; 1f "should” remanns, state
courts are likely to follow this lead and the situation 1n state courts 1s already bad enough.

John H. Martin, Esq., Jan. 14, 82, at 91, 93-96: "Must" is appropriate. In one recent experience a
motion for summary judgment on a narrow ground in an otherwise complex case languished without
any decision until a new judge was appointed to the case and promptly granted summary judgment,
which was affirmed on appeal. "I don’t have a good answer to how you make a judge rule on any
motion." But softening the command to "should" "might send a message to some judges that they’ve
got a lot more discretion on summary judgments than they think they do."

G. Edward Pickle, Esq.. Jan. 14, 104, 107-111, 113-115: For 70 years "shall" has made summary
judgment mandatory when there is no genuine issue. Our civil justice system is too costly; it is not
competitive with other democratic developed nations. Summary judgment is one of the most
effective tools for managing costs. Legions of cases establish the mandatory meaning of "shall."
If we stick with "should," judges who have some antipathy toward summary judgment — either as
amatter of overwork or as just disliking 1t — "can drive a truck through it." The discretionary option
will be a "total way out." Most lawyers have not yet caught up with the 2007 Style change, but the
risk is there. And uniformity is crucial on this point — the standard for summary judgment cannot
vary from one court to another. Nor should the standard be relaxed for partial summary judgment.
No smart lawyer will risk provoking a partial summary judgment that will be reversed after trial and
appeal, forcing another trial. In managing outside counsel I would never approve such a motion.
When there is a solid basis, however, partial summary judgment is important. It narrows the 1ssues
for trial, and gives the parties a better foundation for settlement. One of the biggest problems
practitioners have is the judge who siumply will not rule on a motion. When the ruling 1s deferred
to the start of trial, most often 1t is a simple and unexplained denial. But there may be a partial grant
— that simplifies trial, but an earlier ruling would have spared the parties the costs of preparing to
try those issues.

Cary E. Hiltgen, Esq., Jan, 14, 121-128: His own practice is not to file a summary-judgment motion
in every case. For one client, he has tried 100 cases to completion. He made summary-judgment
motions in 26 of those cases — 12 were 1n federal court, 14 in state court. He kept the motions
simple. His clients are mterested 1n cost — they do not want to pay the cost of a losing motion, but
they do want to save trial costs by successful motions Partial summary judgment works. If
summary judgment 1s made discretionary, "you are asking to exacerbate the amount of time and
money involved." There is no room for discretion The party has "the absolute right" to get nd of
claims that lose on the undisputed facts. "Must" is the proper word.

Keith B. O’Connell, Esq., for Texas Assn. of Defense Counsel, Jan. 14, 129-140: It should be
“must." As an anecdote, offers a case in which summary judgment was not granted despite a
compelling showing, leading to prolonged proceedings, and settlement at a low value that avoided
the cost of trial but probably left the plaintiff with very httle in relation to a serious loss. Faith in the
system 1s diminished 1f people believe courts act arbitrarily That includes denial of warranted
summary judgments. There are lots of cases that seem to recogmze discretion to deny. But they did
not involve motions that satisfied all of these conditions. "the motion 18 not premature; there has
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been adequate time for discovery; an adequate record to support the judgment has been made; the
motion has been filed 1n accordance with a schedule order — you know, the deadline, 1t’s not filed
on the eve of trial; proper notice has been given to the other side; the other side has had a reasonable
opportunity to respond; the movant has -—— the movant has shown, based on an adequate record, that
there 1s no genuine issue of matenal fact; the movant has shown, based on an adequate record, that
the movant 1s entitled to judgment as a matter of law." When all of those things do not occur, 1t is
proper to deny summary judgment, whether the rule says "shall" as it has or instead says "must." Nor
will 1t help to attempt to avoid the 1ssue by rewriting the rule to say only that a party may move,
without stating any standard to guide the court’s action. There is too much history, too much risk
of changing the standard.

Stephen Pate. Esq.. Jan. 14, 140, 141-144: Has had motions for summary judgment demied both as
defendant and as plaintiff in insurance contract cases. "[J]udges are reluctant to rule on summary
judgment motions, even though it’s a situation involving a contract which involves matters of law."
Cross-motions are both denied even when you expect one side or the other 1s right on the law.
Adopting "must" does not threaten a wave of petitions for mandamus — "I don’t think a case has
ever been strong enough for it," and lawyers are reluctant to mandamus a judge. "Must" also will
protect against judges who use summary-judgment as a settlement tool. An example 1s provided by
a case in which a judge waited seven months and then granted partial summary judgment a week
before trial — "I think he thought he was a mediator and not a judge * * * "

Carlos Rincon, Esq., Jan. 14, 147, 148-152: "Must" is right. For all the talk that summary-judgment
motions are filed in every case, "we are very cautious." The data on employment cases reflect the
fact that changes 1n other areas of the law are drawing more lawyers to employment case, leading
to more employment cases. Nor is the wish for actual jury trial and confrontation all that it may
seem. Litigants are increasingly anxious for "an opportunity to vent, to tell their story. And that
certainly happens." They are more concerned with solutions, including ADR as a means of
achieving solutions.

Tom Crane, Esq.. Jan 14, 156, 156-157: Summary judgment 1s overused. There 1s no need to
ncrease 1ts use by changing to "must."

STATE REASONS

08-CV-056, Hon. Frank H. Easterbrook: The rule should say "must," requiring a statement of reasons
both for grants and for denials. A grant usually is the terminating order. Even for a partial grant, the
reasons will help counsel plan the rest of the case. Reasons are essential for a demal when it may
be appealable, as with official immunity. The invitation for comment suggests nothing would be
gained by requiring the court to state the obvious, "but when the reasons are obvious a sentence or
two will do. The problem with using the word ‘should’ in the ruie 1s that 1t authorizes the judge to
keep silent even when the reasons are not obvious."

08-CV-071, Hon, Paul J. Kelly, Jr.: The Committee Note generates inappropriate pressure to state
the reasons for denying summary judgment by stating that the court need not address every available
reason. The Note "should make it clear that courts are not required to state on the record the reasons
for denying a motion for summary judgment, but rather retain discretion to deny a motion

summarily."

08-CV-156, Bnan P. Sanford, Esq.. A court should not be required to state reasons for denying
summary judgment. "{T]he court has discretion to deny for reasons of credibility or faimess. A
densal results 1n a trial.”
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08-CV-161, Federal Magistrate Judges Assn.: Agrees with requiring the court to state the reasons
for granting or denying the motion.

08-CV-180, U.S. Department of Justice' "It 1s critical that parties understand the basis for the court’s
ruling, whether the motion 1s being granted or denied.” The Department supports this provision.

08-CV-183, Professor Eric Schnapper: [t is important to have an explanation for grant or demal of
a question-of-law motion; denial of a motion based on the statute of limitations, for example, will
often be the last time the 1ssue is addressed in the district court and it 1s important to have an
explanation for purposes of any later appeal. Explanation also is important to permit review when
the court grants an evidence-sufficiency motion. But an explanation of denial of an evidence-
sufficiency motion is not always helpful. If the judge thinks an explanation will help the parties
prepare for trial, the judge can explain. But explanation of a denial usually is meaningless after trial
— the sufficiency of the evidence will be measured by the tnial record, which usually is different
from the summary-judgment record.

Brian Sanford. Esq.. Jan. 14, 27 at 31: Findings should be required on granting summary judgment,
but there is no need on demal. "[A] judge should have absolute * * * discretion to deny summary

judgment and not have to explain it. They still get a trial "

STANDARD: INFERENCES

08-CV-048, Stephen Z. Chertkof, Esq.: Provide that "a moving party must support its motion by
undisputed facts without inferences, while the nonmoving party may rely on both undisputed and
disputed factual assertions as well as inferences drawn from such evidence.”

08-CV-066: Richard T. Seymour, Esqg.: Rule 56 should require the movant to show that 1ts position
does not rely on disputable inferences in 1ts favor, "and that no reasonable inference from the record
could be drawn to support the nonmoving party with respect to the contention at issue.” And the
nonmoving party should be required to address the question of inferences. Without these
requirements, "the court does not have a developed perspective as to the possible inferences 1n the
case, and can result in the court’s madvertent drawing of inferences in favor of the moving party.”
Courts can easily slip into this error.

08-CV-075, Mark Hammons, Esq.: Summary judgment must be denied when different inferences
can be drawn from undisputed facts. "Because a change 1n intent might be inferred from [(c)(2)],
the language should be altered to read: "There 1s no genuine 1ssue as to any material fact or material
factual inference "

08-CV-118, Malinda Gaul, Esq.: The rule should provide that a motion can be supported only by
undisputed material facts, "without mferences.” The nonmovant "may support its response by
undisputed and disputed facts, as well as any mferences drawn from the evidence."

08-CV-143, Stefano G. Moscato, Esq., for National Employment Lawyers Assn.: The point-

counterpoint procedure "does not work well for those cases where the plaintiff relies heavily on
inferences to be drawn from undisputed facts, and which depend on placing those facts in a broader
context of other facts.” "[The complex narratives typical to {sic] our members’ cases cannot be
effectively told in a list of undisputed facts." The nonmovant should be expressly permrtted to
articulate the reasonable inferences that might be drawn from the listed facts, and to point to other
facts 1n the record that support the inferences.

January 26, 2009

137



Summary of Comments: Rule 56 2008 Proposals -19-

08-CV-157, Margaret A Harris, Esq.. "But what about inferences"? They should be added to the rule
text- "should grant summary judgment if, after resolving all factual disputes and drawing all
inferences 1n favor of the non-movant, there is no genuine dispute * * *." In the employment law
field, the case law 1s not clear as to what facts are "material." The Supreme Court has recognized
in Ash v. Tyson Foods, 126 S.Ct. 1195 (2006), that "meaning may depend on various factors
including context, inflection, tone of voice, local custom, and historical usage.”

08-CV-171, Sue Allen, Esq.. "l am a plamntiff’s employment lawyer and am frustrated by the faiture
of judges to give my clients the benefit of inferences in their favor." The proposed Rule 56 changes
"will add to the considerable burden that employment law claimants bear * * *

Richard T. Seymour, Nov. 17, 15-26: Studying innumerable appellate opimions 1 employment
discrimination cases shows too often summary judgment is granted "by a judge taking a rule of
thumb, transmitting it into no reasonable juror could disagree with this principle of law," and
winning appellate affirmance. Jury arguments become rules of law. Of 122 appellate opinions
suitable for analysis rendered since this September 1, almost one-fifth reversed summary judgments.
Some of the opinions comment on a rush to judgment that uses summary judgment as a docket-
clearing device. The problem is structural. Inferences are left out of the equation. The motion is
made without ever 1dentifying the range of inferences that can be drawn 1n favor of the nonmovant,
without showing the inferences that must be drawn in the movant’s favor to support summary
Judgment. "[T]here is no developed argument that enables the judge to take a look at what both sides
have to say about the range of permissible inferences." Inference problems are easily demonstrated
by the many cases that require a showing of intent without any open statement of intent by the
defendant. The rule text should be changed to require that "inferences be addressed by the parties
in an orderly fashion." (Then describes several sequences of cases in which rules of thumb adopted
by lower courts to grant summary judgment against employment plaintiffs have been ultimately
rejected by the Supreme Court.)

Prof. Edward J. Brunet, Nov. 17, 52 at 59-60: The suggestion that a reference to inferences should
be wnitten into the rule text is unwise. the text "can’t cover every 1ssue, and [ think inference is just
an asking for hability to go there.”

Margaret Harris, Esq., Jan. 14, 44 at 46-48, 51: Employment discrimination cases are very complex.
"Hardly ever do we have direct evidence." What facts are "material” can be difficult to define when
the case depends on complex circumstantial evidence. The Supreme Court recently reversed lower
courts that failed to consider the inference of discrimination that may flow from addressing an
African-American employee as "boy." "[T]he word ‘inferences’ needs to be i the language of teh
rule. that is the law " "[TThink about Hamlet. How do you reduce that to a point/counterpoint? Is
the guy crazy or is he not? How do you decide was revenge appropriate or wasn’t 1t? [ mean, all
those are inferences that you draw." "[O]ur cases are proved more like we’re the hounds barking at
night. Little tiny — little tiny things."

Steve Chertkof. Esq.. Nov. 17, 34-52: This testimony is summarized with the pomt-counterpoint
procedure. Argues at length that when intent is at tssue decision commonly turns on inferences from
facts that, standing alone, do not seem "material.” The rule text should make clear that a nonmovant
can respond by pointing to reasonable inferences that defeat a motion that seems to show there is no
genuine dispute as to material facts.

Rule 56(b)
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08-CV-039, Professor Alan B. Mornison: (1) The proposal allows times to be varied by local rule
[at the end, he suggests this 1s a mistake]. Why not allow the parties to stipulate to different times,
unless there is a scheduling order? (2) "[A]dditional time should be allowed either side 1f the other
moves for summary judgment at or near the end of the time allowed," again with an exception for
cases governed by a scheduling order. (3) It sounds unduly directory to establish the time limits for
response and reply by stating that the opposing party "must" file a response, and the movant "must"
file a reply. These should be reduced to "may."

08-CV-046, Center for Constitutional Litigation (Amernican Association for Justice), John Vail, Esq.:
(1) allowing a defendant to move at any time "likely will force many nonmoving plaintiffs to respond
to summary judgment motions before they can conduct enough discovery to obtain the support they
need for the responses that proposed subsection (c) requires.” {It is not clear just what drafting
change is recommended ] (2) The movant — the defendant — can take months to prepare a motion,
billing by the hour; 21 days is not sufficient time to respond, "even if the defendant’s statements of
undisputed facts are clear and correct." Plaintiffs’ lawyers typically work for a contingent share of
the recovery; imposing the duty of responding to extensive statements of undisputed facts impairs
efficiency. Plaintiffs should be allowed to challenge the number of fact statements in the motion,
or to challenge the matertality of the facts, before a full response is required.

08-CV-133, Sharon J. Arkin, Esq.: "[A]a defendant should not be permutted to file a motion for at
least 60 days after its answer has been filed, 1n order to permit the plaintiff a reasonable opportunity
to conduct necessary discovery." Close judicial supervision will remain necessary to make sure that
a recalcitrant defendant does not make discovery so difficult as to impede opposition to the motion.
(California has expanded to 75 days the time to oppose, Code Civil Procedure § 437¢.)

08-CV-156, Brian P. Sanford, Esg.. The time limit should be 30 days before the close of discovery.
Motions often present declarations or witnesses not deposed or documents not emphasized.
Discovery should be available to respond to the motion.

08-CV-179, Robert J. Wiley. Esq ' Discovery usually ends before the motion 1s made. "This
encourages defendants to hide the ball and litigate by surprise." It is important to allow the
nonmovant to depose the witness after a Rule 56 affidavit i1s filed. Summary judgments should be
due not less than 45 days before the close of discovery, with a corresponding 45-day response
deadline.

08-CV-180, U.S. Department of Justice: Supports the timing provision, including the response
provision recognizing that under Rule 12(a)(2) the United States may have 60 days to plead, and that
the 21-day response period should be measured from the time the responsive pleading 1s due.

08-CV-183, Professor Eric Schnapper: The movant controls the time of moving, and often relies on
material — most notably affidavits — unknown to the nonmovant. The nonmovant’s dilemma is
aggravated by the inadequacy of present Rule 56(f) (to become 56(d)), which virtually forces a
simultaneous response to the motion and request for greater time for discovery. The rule should
requure that the movant disclose any affidavits and documents 1t intends to rely on at least 90 days
before making the motion and before the close of discovery.

Brian Sanford, Esq.. Jan. 14, 27 at 29-30: The motion should be filed before discovery 1s ended. 1
cannot cross-examine a declaration. If the motion 1s made before the discovery deadline, "I can
notice that person up for a quick deposition, I can send out another set of discovery requests." 1
should not have to make a special motion for added discovery time. Some judges let me have more

time, but some do not.
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Rule 56(c)
PomNT-COUNTERPOINT

08-CV-003, Leslie R. Weatherhead, Esq.: "Enthusiastically” supports proposed Rule 56. Sets out
E D.Wash. Rule 56.1, a point-counterpoint rule that permuts the court to assume the facts claimed
by the moving party are admitted without controversy except to the extent they are controverted by
the nonmovant’s "counterpoint” statement. "This procedure forces the disorganized lawyer to think
clearly about the evidence 1n his or her case before bringing a motion for summary judgment, and
forbids the wily practitioner from manufacturing a spunious ‘genuine 1ssue of matenial fact’ by
raising a confusing welter of facts in opposition * * *." [The local rule allows the nonmovant to
dispute or "clarify" a fact. "Clarify" is a word that may deserve consideration. |

08-CV-006, Hon. Avern Cohn: Suggests adding a requirement that the movant and nonmovant
integrate the statement, response, and supporting citations 1n a single document. Each fact would
be set out separately, in a form that includes statement, response, supporting citations, and response
citations. In like fashion, a single document (apparently a separate single document) would be used
to merge any additional facts stated by the nonmovant and the movant’s reply.

08-CV-008, Kenneth A. Lazarus, Esq. for American Medical Assn. and other medical associations:

By requiring additional specificity of proponents and opponents, the rule "will ultimately serve to
refine and further enhance the summary judgment process.”

08-CV-009. Hon. G. Patrick Murphy: Seems to be addressed to subdivision (¢), recounting that "this
procedure was tried in our court by local rule and it proved to be a2 waste of time * * *. An entire
motion practice developed around what is an ‘undisputed fact’" The practice adds to the
tremendous advantage larger firms have over smaller firms. The amendment will be a disaster;

"don’t do 1t."

08-CV-010, Hon. Scott Kreider: "[C]ases where parties have submitted their statements of fact in
enumerated paragraph format often lead to more litigation over what 1s and 1s not disputed * * *."
If a separate statement of facts is to be required, it would be better to have a joint statement that sets
out the opposing party’s responses with each alleged fact. And it might work better to require
citations to the record in the argument section of the summary judgment memorandum; many
lawyers simply refer in the argument to the statement of matenal facts, a practice that "1s often
annoying and time consuming."

08-CV-014. Hon. Ortrie D. Smith' Joins Judge Sedwick’s opposition, 08-CV-017 "Thismay be one
of those instances where making work does not equate to making better."

08-CV-016, Joseph D. Garrison, Esq.: The problem with detailed statements is that some lawyers
defending individual employment cases make abusive submissions detailing hundreds of facts,
imposing mappropriate burdens on the small firms that often represent plaintiffs. The remedy should
be a motion to strike an abusive submission; there 1s no need for other sanctions. This proposal is
summarnzed at greater length with Rule 56(e) on defective motions.

08-CV-017, Hon. John W. Sedwick. Judge Sedwick compares practice in the District of Alaska, his
own court, with practice in the District of Arizona, where he has been assigned more than 1,200
cases over the last ten years. Anizona Local Rule 56.1 "is 1n substance 1dentical to" proposed Rule
56(c). Experience shows it is a mistake that increases costs for clients, imposes greater burdens on
the court, threatens to force busy district judges to transfer still greater parts of crvil litigation to
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magistrate judges, will yield little or no benefit in better dispositions, and will differentiate federal
practice from state-court practice. These consequences flow from the greater length of motions
under this prachice, and are augmented by a corresponding increase in motions to strike. "Summary
judgment papers in Anzona can be truly gargantuan”, 1n one recent case, the motion listed 322 facts,
and appended 524 pages of exhibits. "A list of 20 to 30 statements of fact with 75 to 100 pages of
exhibits is probably typical " It takes "up to twice as much time” to decide these motions. "One
might speculate that the elaborate statements of fact required by the Anizona rule improve the quality
of the court’s decision. That has not been my observation.” Even if there is some benefit, it likely
"would be small, for summary judgments are not often reversed due to a factual error by the tnal
court." Without this rule, a motion that simply asserts there are no material facts in dispute may be
met by a response that agrees and argues only the law, or by a response that ponts to two or three
issues of disputed fact. Tt 1s rare to encounter a response that provides a long list of allegedly
material and disputed facts. Under proposed subdivision {c), "[b]ecause counsel for the moving
party cannot know what facts the opposing party might contend are material, he or she is very likely
to create a longer hst than 1s actually necessary. * * * Lawyers who have even a tiny doubt about
whether a fact should be listed will usually resolve that doubt in favor of adding the fact to the list."
And responding parties may be led into "substantial effort to show that facts which actually do not
make any difference are in dispute " Once started down this track, the responding party also may
be tempted to include additional facts that will then be attacked by the reply.

08-CV-020, Hon. Joseph M. Hood. Joins Judge Sedwick’s comments, 08-CV-017, noted above.
"This may be one of those instances where making work does not equate to making better.”

08-CV-028, Hon. H. Russel Holland: Judge Holland joins Judge Sedwick. Like Judge Sedwick,
Judge Holland has "assisted with Arizona civil cases for the last ten years." As compared to Alaska,
the Arizona local Rule 56 practice 1s "not compatible with" the purposes of Rule 1. The separate
statement of facts requirement "causes summary judgment motion practice to be more complex and
convoluted.” The Arizona rule "actually encourages counsel to claim the existence of fact disputes
that either do not exist or are not materiai to the case." And it generates subsidiary motion practice
"in somewhere between one-third and one-half of the cases where summary judgment motions are
made" — "squabbles over whether a party has or has not met all of the technical requirements of the
Arizona rule and/or efforts to strike portions of a party’s separate statement of facts. We rarely see
that kind of subsidiary motion practice in Alaska * * * " (Judge Holland offered stmular points in
his summary, 08-CV-149- Counsel generally do a responsible job of setting forth in a memorandum
of points and authorities the matenal facts that are claimed to be undisputed.)

08-CV-030. Hon. Graham C. Mullen: Also joins Judge Sedwick’s comments. There has been little
difficulty with summary-judgment motions 1 the Western Distnict of North Carolina. "The lawyers
have all but uniformly cited to appropriate parts of the records in their briefs." The occasionally
sloppy motion can be dealt with by a simple direction to refile. Rather than fix a problem, proposed
Rule 56(c) will add cost, delay, burden on the courts, and unnecessary wheel spinning.

08-CV-033. Hon. Inge Johnson: Separate paragraphs may be workable, but 1t will not work to
require separate numbered paragraphs for undisputed facts. "I have had experience with such a rule
and you would be surprised how many attorneys cannot count. * * * it 1s easier to read just an essay
about what the undisputed facts state and the reterence to the record "

08-CV-037, Professor Adam Steinman: There 1s a minor flaw n (¢)(2)(B)(ii}, which can be fixed:
"(11) may in the response concisely 1dentify in separately numbered paragraphs additional materal
facts_— as to which there 1s at least a genuine dispute — that preclude summary judgment." It
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should be clear that the nonmovant need not rely on facts established beyond genuine dispute; 1t
suffices that the fact 1s matenal and subject to dispute.

08-CV-039, Professor Alan B. Mornison: (1) Offers a number of drafting suggestions that carry
through the suggestion made for subdivision (b), reducing "must" to "may” in many applications.
(2) Would add two words 1n (c)(4)(A): "(A) A statement that a fact cannot be genumely disputed or
that is genuinely disputed must be supported by * * *." (3) It is unclear how a party "shows" that an
adverse party cannot produce admissible evidence to support a fact It does not work simply to cite
to parts of the record that do not show admissible evidence; explanation is needed. Should the
explanation be 1n the statement of facts, or in the brief? Ifin the statement, the statement will be
made longer and more argumentative than a statement of undisputed facts usually 1s. If'1n the brief,
page limits may be effectively reduced. (4) It is not clear how to relate the (c)(5) statement that cited
matenals

are not admissible 1n evidence to the (¢)(6) requirement that an aftidavit must set out facts admissible
in evidence. The confusion can be elimiated by revising (c)(6). "An affidavit or declaration may
be used to support a motion, response, or reply mustbe 1f it is made on personal knowledge, sets out
forth facts * * * and shows * * *."

08-CV-042, Hon. Robert G. Doumar: Proposed subdivision (c¢) "is unnecessary and approaches
changes for the benefits of billable hours of large law firms." Continuing amendments of the Civil
Rules have raised the cost of litigation so high that "small businesses of the United States cannot
afford to ever be in federal court." Most lawyers in the Eastern District of Virgima refuse to come
to federal court because of the complexity of litigation under the Rules This propesal "promotes
less benefit than it costs."

08-CV-043. Hon. David C. Norton: Proposed (c) "would make our jobs [as district judges] more
difficult, not less difficult. Also, it would raise, not lower, the cost of litigation " Discarding (c) will
require revising (e), which refers to (c), and also "jettison[ing]} Proposed Rule 56(g) 1n its entirety,
for it would be inoperable without Rule 56(c)."

08-CV-044, Claudia D. McCarron, Esq.: In her early years in practice, summary-judgment motions
commonly stated "for reasons stated in the attached memorandum of law"; the memorandum
provided a narrative. Then some districts adopted local ruies, or individual judges adopted
individual practices, requiring a statement of material facts and a response. "[R]equiring such a
statement 1s useful and rarely unduly burdensome." It "allows the moving party to impose clarity on
case * * * This 1s particularly valuable in federal cases where notice pleading permuts suits to be
initiated without specificity * * *." "Opposing parties who have a clear understanding of their
respective theories also benefit from being required to state the material facts and respond to them."
Cross-motions are often filed in insurance disputes. Left to narratives, each party clings to its own
reality and "the parties produce motions papers that seem nearly unrelated. * * * Advocates will
benefit from the discipline imposed on them by requiring statement of fact and responses thereto.”
The process "ensures that the parties reach some shared reality regarding their agreements and
disagreements.” There is a risk that the procedure will generate motions "that arrive in boxes and
overwhelm a smaller firm However, in these cases, discovery materials and trial exhibits will be
no less burdensome "

08-CV-046, Center for Constitutional Litigation (American Association for Justice), John Vail, Esg..
Offers several points.

(1) Conceptually, the party who bears the trial burdens should have the same freedom as at
tnal to present the facts as a persuasive whole, not rent "into individual threads of fact, each of which
the court must consider in 1solation.” The facts are found by listening to a narrative, through a
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process of making sense of information by creating a meaningful summary. Analytical abilities are
radically insufficient for full competence in telling and understanding stortes. The point-
counterpoint process distorts the factfinding chore.

(2) Therules rigid, trapping the nonmovant into a response pointing to admissible evidence
or explaining why none 1s available

(3)The(c)(4)(B) provision that the court need not consider matenals not called to its attention
creates an incentive for better-funded parties to load their fact statements so heavily as to increase
the chance that a poorer adversary will miss something. In districts with local rules that resemble
the point-counterpoint process, movants "pile up fact averments to an absurd degree * * * in an
attempt to obtain or exploit a tactical advantage over a less well-resourced opponent.”

(4) There is no procedure for ruling on the admissibility of the materials relied upon: what
is the test of relevance or materiality at the Rule 56 stage? Does a balancing test apply? What of the
ability to "link up" one piece of evidence to another, or evidence whose admissibility depends on
other evidence?

(5) There is no provision for responding to a listed fact "by pointing out that the fact does not
allow the inference the movant wants to draw, or that the fact is divorced or disaggregated from a
context that puts it in a different light and would allow other inferences against the movant * * *"
Some judges 1n districts with local rules similar to proposed Rule 56{(c) are reported to reject such
filings "because they do not fit into a specific provision of the rule."

08-CV-047, Professor Edward Brunet: There will be complaints that the point-counterpoint
procedure will increase costs both for movants and nonmovants. Some lawyers already prefer state
courts because of the perceived brevity, simplicity, and lower costs of their procedure. Butthe point-
counterpoint procedure 1s desirable. Stating the facts will focus the judge’s attention. Providing
record citations "requests work already done by careful counsel," and will save the court’s time in
searching the record. The nonmovant "should see the summary judgment issues with greater clarity
following efforts to cite to record, a vision that greatly facilitates case evaluation and settlement
promotion." The Committee Note, p. 38, line 76, emphasizes the need to avoid over-long motions;
the Note as a whole should be revised to better reflect the importance of this concern.

08-CV-048, Stephen 7. Chertkof, Esq.: "To discourage unnecessarily lengthy lists of proposed
disputed facts * * *, the proposed rule should define ‘material facts’ as those ‘that might affect the

outcome of the suit under the govermng law” * * *." The rule text also should provide that summary
judgment must be denied if the nonmovant shows a genuine dispute as to any single fact designated
as material by the movant. Facts that are not designated as material may not be included in the
statement of facts, but may be mcluded 1n the brnief when that helps full understanding,

08-CV-049, Professor Elizabeth M. Schneider: Expresses concern that the proposed point-
counterpoint procedure will have a particularly adverse impact on employment discrimination and
other civil nghts actions. The judges who have experience both 1n districts with this procedure and
districts without this procedure 1s telling. The procedure adds additional and unnecessary work for
parties and the court without offsetting benefit. The effect of breaking the case down into too many
discrete parts is to detract from the often necessary holistic appraisal of different aspects of the
evidence in the context of the legal claims. "Slice-and-dice” atomization is a mustake. There is no
real reason to do this — only 20 districts have adopted local rules analogous to the full point-
counterpoint procedure proposed now

08-CV-053, Hon. Benson Everett Legg: The judges of the Dustrict of Maryland completely agree
with Judge Sedwick, Comment 08-CV-017 above, and unanimously urge that proposed Rule 56(c)

not be adopted.
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08-CV-055, Gregory P. Joseph, Esq.: Offers both criticisms and drafting suggestions.

"In my practice, statements of indisputable fact ("SIF") are expensive and pointless.”
Consider the mammoth statement needed in a big corporate fraud case. The response to each
paragraph of the statement would "meticulously analyz{e] each verb, adjective, advert and noun in
every statement. even those statements with which there 1s no substantive disagreement will largely
be restated to make sure that the phrasing is acceptable and that nothing 1s being snuck by."

A movant cannot trust that the nonmovant will agree to anything, so every statement must
be restated 1n an affidavit or declaration

If there are simultaneous motions, "as 1s common," there will be competing SIFs

How does Rule 56(c) apply when a motion under Rule 12(b)}(6) or 12(c) is converted to
summary judgment by considering materials outside the pleadings?

The Rule 56(c)(3) provision that a party may accept or dispute a fact either generally or for
purposes of the motion only should have a default provision — and it should be that if the
nonmovant does not specify, an acceptance or denial is for purposes of the motion only. "A point
that a party may be willing to concede or is forced to fight in one constellation of claims, to make
one argument * * * on summary judgment, may be prejudicial before a jury or otherwise harmful
under the post-summary judgment array of claims and relevant facts."

So too, the movant’s statement of indisputable facts should be for purposes of the motion
only. An example is a2 motion based on a limitations defense, 1n which the defendant recites the
notoriety of 1ts misconduct. No matter how careful the defendant may be to hedge the statement so
it is not an admission of "mis"conduct, there may be slips.

08-CV-057, R. Matthew Cairns., Esq.: For years the District of New Hampshire has required a
separate statement of material facts and a response that specifically lays out the facts that are
disputed. This practice "has forced movants and opponents to focus on that which 1s truly material
* % * rather than simply asserting a long litany of facts * * * or throwing numerous facts against the
wall * * *_ [t has also focused the court’s attention and permitted it the luxury of not having to
decipher what a party thinks 1s material or in dispute. This latter point 1s particularly important 1n
cases where there are pro se litigants * * *"

08-CV-060. Federal Civil Rules Committee, American College of Trial Lawyers: "[T Jhe adoption

of the ‘three-document’ approach to motions and oppositions that already 1s used in the vast majority
of district courts should provide unmiformity of practice across all federal courts.”

08-CV-062. Hon. Roger L. Hunt: Joins Chief Judge Sedwick’s comment, 08-CV-017, "strongly
urging against" proposed Rule 56(c). It would only serve to increase the cost of hitigation and the
burden on the Courts, with no appreciable benefit."

08-CV-064, Hon. James C. Fox: Also joins Judge Sedwick’s views, 08-CV-017, urging rejection
of proposed Rule 56(c).

08-CV-072, "Practitioners’ Comment": Seventy lawyers — one of them Gregory P. Joseph, author
of 08-CV-055 — succinctly "urge the Committee not to mandate the use of statements of undisputed
fact ("SUF™} as the default rule in connection with all summary judgment motions but, rather, to
make the default rule that no SUF is requured, permutting the yudge, in any particular case, to require
an SUF 1f he or she deems it appropriate."

08-CV-090, Hon. Claudia Wiltken: Judge Wilken writes on behalf of the Northemn District of
California. "From at least 1988 until 2002" the court’s local rules required "a statement of matenal
facts not in dispute." | Apparently there was no express requirement of a counterpoint response.] The
rule was abandoned 1n 2002. "Since this rule change, we have found the summary judgment motion
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practice to be much improved." This improvement 1s described as "our experience with judicial
efficiency and understanding." Comments by lawyers will "express the mefficiencies and expense
that proposed Rule 56(c) would cause them and their chients."”

Under the local rule, memoranda supporting the motion commonly also stated the undisputed
facts; the separate statements "were supernumerary, lengthy and formalistic." "Opposing parties
frequently filed objections * * * and sometimes their own statements of purportedly undisputed
facts," again duplicating the fact statements 1in the memoranda. (08-CV-155 adds that the statements
often sounded "almost like fact pleading or requests for admissions.” The fact statements in
movants’ briefs were repetitive but more understandable Nonmovants often offered objections and
opposing facts that "really raise[d] only semantic disputes over the way the facts were phrased." And
matters became really complicated with cross-motions, where the same party is both a nonmovant,
whose facts must be accepted as true, and also a movant who must accept the truth of the other
party’s facts. "[T]he statement of undisputed material facts 1s a format that particularly lends 1tself
to abuse by the game-laying attorneys and by the less competent attorneys.")

"A complex narrative cannot be effectively told 1n a list of undisputed facts. There may be
facts that are disputed, where the disputes are not dispositive but are necessary to an understanding
of events." The nonmovant cannot effectively communicate its version if it must do so by
responding in the order of the movant’s statement, "again, without the context of disputed but
important facts." Then the nonmovant must set out its own set of undisputed facts outside the
chronological order established by the movant’s statement

"Further, a case whose disposition relied on inference cannot be well explained in formal lists
of facts, * * * Even the nomenclature of undisputed facts 1s counter-intuitive; often the ultimate facts
are legitimately disputed, due to competing reasonable inferences * * *." "The complex
circumstances of a case can best be expressed in a narrative statement which addresses the
uncontestable facts, in the context of all of the facts necessary to explain the events, in a meaningful
chronology."

(08-CV-155 adds that since abandoning point-counterpoint in 2002, fact statements are
submitted in narrative form as part of the briefs and within brief page limits. The practice 1s much
improved. Narrative statements address "incontestable facts and reasonable inferences from them,
in the context of all the facts necessary to explain the events, 1n a meaningful chronology." The
opposing party can provide i1ts own narrative, unrestricted by the chronology chosen by the movant.
Objections to admissibility are made in a motion to strike, or — better — in the brief. This
procedure works better than a procedure that would require a separate statement of undisputed facts
as part of the brief; the separate statement either would require duplicating the facts, or attempting
to use the statement as the narrative.)

08-CV-098, E.D.N.Y. Committee on Civil Litigation: An earlier Local Rule 56.1 required a
statement of material facts about which the moving party contends there is no genuine issue, with
a specific record citation. The opposing party 1s required to file a response. The Rule was simiiar
to proposed Rule 56(c). "Many attorneys in our district expressed confusion about the meaning and
operation of the predecessor Local Rule 56.1 * * *." It was revised.

08-CV-100. L. Steven Platt, Esq., writing "As a past President of the National Employment Lawyers
Association": The point-counterpoint system used in the lllinos district where Mr. Platt practices
"doesn’t work and unfairly favors the defendants.”

Statements of facts allegedly not in dispute are too long In one recent case the statement
recited 250 facts. Responding entails "an enormous waste of time and extreme burden"; the burden
is particularly severe for employment plaintiffs’ lawyers who typically do not charge on an hourly
basis.

The point-counterpoint system 1s, for many reasons, "biased aganst plaintiffs and their
lawyers in c1vil rights cases " (1) The rule recogmzes only one mode of response — advancing facts
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that contradict the asserted facts (2) There must be a way to respond to facts that "may be accurate,
but that are misleadingly [sic] or are stated disingenuously. [t may be true that the employer has a
written policy prohibiting discrimination; but it also may be true that 1t 15 not enforced — yet the
nonmovant could be sanctioned for providing the context. (3) The fact may be correct but irrelevant.
{4) The fact may be correct, but the inference the movant claims 1s unwarranted An employee
violates company policy and 1s fired, but the full facts show that all employees violate the policy and
this employee was nstructed by his supervisor to violate the policy (5) The asserted fact may
depend on the credibility of a witness the jury is not required to believe. (6) The asserted fact is
based on inadmissible evidence Under the proposed rule the nonmovant cannot rely confidently on
its madmussibility argument, and thus must undertake the additional work of responding fully. (7)
An accurate fact may have "a different significance if considered in conjunction with other facts that
are not listed." An employee may admut that her supervisor never openly propositioned her, but have
a great deal of other evidence of quid-pro-quo harassment. The facts cannot be treated in atomized
fashion.

It 1s unfair to allow the movant to reply but not to provide a sur-reply. "That 1s especially true
in light of the growing practice on the part of some movants of saving major points for reply briefs
to which non-movants are not permutted to respond.”

08-CV-104, Hon. Robert L. Miller, Jr.: Chief Judge Miller writes for all the District and Magistrate
Judges of the Northern District of Indiana. The Southern District of Indiana once adopted a local
rule that was much like the proposed point-counterpoint procedure The Northern District studied
the procedure 1n the hope that state-wide uniformity could be achieved by adopting a parallel local
rule, but decided that the rule was "likely to lead to inefficiency." The Southern District eventually
abandoned its rule because 1t "led to too much satellite briefing, such as motions to strike for non-
compliance with the requirement.” Rule 56 leaves crevices 1n practice that, for the most part, have
been admurably filled by local rules or individual orders. Uniformity is not an end in itself, but
should be pursued only when 1t serves the goals expressed in Rule 1.

08-CV-109, Elien J. Messing, Esq., for Seven Massachusetts Lawyers: The District of Massachusetts
has a point-counterpoint practice. "From our perspective as plaintiffs’ crvil rights lawyers, this
system 1s an unmutigated disaster.” (1) "[T]he sheer length of the lists of assertedly not-in-dispute
material facts encouraged by the system tends to overwhelm plaintiffs and their lawyers." In a recent
case the statement, including exhibits, exceeded 600 pages. The labor required to show that all of
them are unsupported, irrelevant, or misleading is an enormous burden. (2) The methods allowed
to respond are too narrow, the rule "1s profoundly biased against plaintiffs and their lawyers 1n civil
rights cases." The asserted fact may be accurate, but misleadingly stated, disingenuously utilized,
wrrelevant, or offered to support an unwarranted inference. The fact may turn on the credibility of
witnesses the jury is entitled not to believe — "As such, it cannot be meaningfully disputed." The
fact may be inadmissible, but the nonmovant must respond fully because the admissibility 1ssue 1s
seldom certain The significance of the fact may tum on other facts that are not listed. (3) It is
"profoundly one-sided" to stop the exchanges with the movant’s reply. "In practice, movants’ reply
briefs virtually always raise central points that require a response * * * " There 1s "a growing
practice on the part of some movants of saving major points for reply briefs to which non-movants
are not permitted to respond."”

08-CV-110. G. Edward Pickle, Esq.: Point-counterpoint "facilitates resolution of summary judgment
motions. A non-responsive arguments and obfuscation are rendered more obvious "

08-CV-111, Carios Rincon, Esq.: The proposed procedure "would preserve and establish a more
efficient summary judgment practice.” Litigants and counsel will reman focused. "[Bly
highlighting what truly is at issue based on the case record, the parties are on notice of what truly 1s
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critical in a case and 1t affords the parties a sense of transparency in understanding what the Court
construes as bemng more significant * * *

08-CV-113. John H. Martin, Esq.. Strongly favors point-counterpoint. He has practiced in districts
that do it, and in those that do not. The procedure "requires the parties to specify clearly what facts
they contend are, or are not, truly in dispute.” Although a party may list facts that are not matenal,
the nonmovant has ample opportunity to demonstrate which dispositive facts they contend are
disputed. The result usually is a very small number of potentially disputed issues.

08-CV-114, Gregory S. Fisher, for Alaska Chapter, Federal Bar Assn.: Point-counterpomt "will
needlessly mcrease fees and costs as 1t will take more time to draft, review, and file motion papers.
It will also take more time to analyze responses * * *. Current practice provides for a streamlined
filing that incorporates argument with relevant facts in one filing." The experience of courts and
judges that have worked with this procedure and rejected it is telling. A district that likes the
procedure can adopt it by local rule.

08-CV-117, Cary E. Hiltgen, Esqg.: "[Tlhe requirement of undisputed facts will bning consistency
nationwide, promote good motion practice and will allow Courts the ability to easily and properly
adjudicate claims * * *."

08-CV-118, Malinda Gaul, Esq ' Supports the proposed (c) procedures, but the requirement that the
movant present only material facts that cannot be genuinely disputed should be enforced by
providing that the court must deny the motion if the nonmovant shows a dispute as to any fact the
movant claims is material. (And the movant may not advance inferences, while the nonmovant may
respond with undisputed facts, disputed facts, and inferences.)

08-CV-120, Hon. John W. Sedwick: Judge Sedwick writes for all the District Judges of Alaska (he
wrote for himself, 08-CV-017, summarized above). The judges unammously oppose (c). "[I]t 1s
particularly discouraging to see a committee of the Judicial Conference pursuing a concept that will
make a significant aspect of our work more burdensome.”

08-CV-121, Phul R. Richards, Esq.: (It 1s unclear whether this comment 1s on behalf of the American
College of Trial Lawyers.) "[A]n explicit disclosure of the undisputed facts or any statement of
evidence disputing the opponent’s facts 1s necessary," but 1t is better included in the brief rather than
a separate statement. A separate filing only increases the paper required.

08-CV-123, Hon. Barbara B. Crabb: W.I[D.Wis. uses a procedure very much like proposed (c), "and
I find it very helpful * * *. Yes, the process can be daunting, particularly in patent cases and class
actions, but it does seem to cut through the chaft." But it should not be written into Rule 56. Other
courts find that different procedures work better for them. "So long as each court makes 1t clear to
the litigants what its expectations are, ['m not convinced that htigants are affected adversely by not
having a consistent federal rule on the subject "

08-CV-132. Hon. Timothy J. Savage: "Having used the same procedure that 1s proposed * * * for
several years, I support the proposed new rule. Using the procedure requiring the parties to
specifically identify disputed and undisputed facts with citations to the record has been invaluable
* * * The procedure eliminates the wasteful and needless searching of the record with which the
attorneys are familiar and the court 1s not." Sufficient flexibility 1s preserved by allowing the court
to depart by order in the case.
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08-CV-133, Sharon J. Arkin, Esq.: Point-counterpomt ™is * * * very disturbing * * * because it
encourages defendants to set forth excessive, unnecessary facts that must be addressed by the
plaintiff in a pamnstaking, piecemeal way.” California has a similar procedure; defendants often
propose more than 100 facts. "Responding to these individual facts is daunting, tedious, time-
consuming and resource-ntensive." "lam convinced that defendants deliberately utilize this process
1 the hope that plantiff’s counsel will simply be overwhelmed and unable to adequately respond
* * " The effect 1s exacerbated by "the very common circumstance that trial court judges —
probably because of workload 1ssues — simply do not consider the effect of reasonable inferences
from the facts set forth in the point-counterpoint." Even 1f the fact 1s true, that does not mean there
are no contrary inferences. "But ] have found it common that judges 1gnore the reasonable inferences
and simply grant summary judgment if the plaintiff cannot cite to directly contrary evidence."

08-CV-135, Marc E, Williams. Esg., for DRI: Point-counterpoint will identify the facts and legal
issues at an early juncture. The court will be focused solely on the matenal 1ssues. Some
commentators fear that this procedure "will leverage the advantage that ‘larger firms’ have over
‘smaller firms,”" but "any additional work associated with the litigation of the statement of
undisputed facts will likely be more than offset by a process that is streamlined to focus the
subsequent litigation solely on issues that are relevant to a swift resolution "

08-CV-136, Andrew B. Downs, Esq.: This procedure 1s sumilar to the procedure adopted by
California in 1984. It works, and proposed

Rule 56 improves on California practice. Allowing the court to go beyond the motion under
proposed 56(f) protects against abuse by not restricting the court to the formulations used by the
parties. There are lengthy motions under this procedure, but other motions will be more narrow or
will not be filed at all because of this procedure. But some judges have standing orders that require
the parties to provide a joint statement of undisputed facts. That procedure can work when all
lawyers are intellectually honest and fully candidate with the court — and have clients that will
authorize unfavorable admissions — but it often precludes mentorious motions or generates ancillary
motion practice. The Committee Note should disapprove court orders for a joint statement.

08-CV-140, Donald F. Zimmer, Jr.. Esq.: Point-counterpoint, the practice in California state courts,
"1s neither wasteful nor cumbersome, * * * but actually helps focus the parties on the material facts
at 1ssue." Practitioners will attest that "shorter is often better." Courts will not be fooled by
extraneous disputes over non-material facts, and "can discern whether papers have been lodged in
an attempt to obfuscate the real issues at hand."

08-CV-142, Hon, David F. Hamilton: From 1998 to 2002 S.D.Ind. required separate "point-
counterpoint” documents, as the proposal would do. But this "provided a new arena for unnecessary
controversy." Hundreds of facts were asserted, and "became the focus of lengthy debates over
relevance and admissibility." Lawyers made sterile objections and trivial arguments over
admissibility and relevance "that would never be made 1n a tnal." "[WThat happened was an
exponential increase 1n motions to strike." But the procedure brought a clanty we were reluctant to
abandon The revised local rule requires that the movant include a statement of materal facts not
in dispute 1n the brief; the nonmovant is required to include in brief a statement of material facts in
dispute. Both are required to support their positions by citations to the record. This works because
the page limits on briefs curtail overlong statements.

(8-CV-143, Stefano G _Moscato, Esq., for National Employment Lawyers Assn.: "The efficiency
and cost of opposing motions for summary judgment” is important to NELA members, who mostly
are sole practitioners or work in offices with no more than 3 attorneys and generally no paralegals.
In poimnt-counterpoint districts NELA members find that the procedure allows "(and even
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encourage[s]) motions which contain unrestricted statements of supposedly undisputed material
facts." The statements are "very lengthy, overly burdensome, abusive * * *" "[T]he real merits get
lost 1n the shuffle." The defendant can begin preparing the motion long 1 advance "The small-
office plaintiff’s counsel, receiving a statement with more than 100 statements, supposedly all
matenal, has no way of responding effectively * * *." Admutting facts solely for purposes of the
motion is too risky because a lawyer cannot predict what facts the judge will agree are immaterial.
The nonmovant should be allowed to strike an entire statement that is not concise. (But point-
counterpoint might work if there 1s an effective way to ensure that statements of fact are concise, to
allow express arguments for inferences from both undisputed and disputed facts, and to allow a sur-

reply.)

08-CV-144, Ralph A. Zappala, Esq.: Point-counterpoint can lead to efficient disposition by pushing
the parties to recognize "what evidence exists and what evidence really matters to the case at hand.”
"[1]n commercial litigation, too often general pleadings lead to expensive discovery based upon
causes of action that will not stand the test of scrutiny.” Summary judgment can remove parts of the
case, saving "large sums of money otherwise spent on discovery." The procedure also can lead to
better evaluation of the merits and thus settlement — in an action to collect on a contract claim, for
example, a counterclaim for breach of the plaintiff’s obligations can have this effect.

08-CV-143, Professor Stephen B Burbank: This comment, focused entirely on subdivision (c),
cannot be adequately summarized — it fits into 13 pages as much content as a law review article of
considerably greater length. The conclusion 1s that point-counterpoint procedure 1s too risky to
adopt. Rule 56 has been put to uses never contemplated by its makers, but of itself that 1s not bad
— Rule 56 operates 1n a htigation environment never contemplated by 1ts makers. There 1s, to be
sure, great disumformity in practice now. But why impose a practice adopted by a minority of courts
— and abandoned after experience by a few — on the much large majority that have not adopted it?
Good things may come from adopting good local rules into the national rules, but bad things also
may happen — the 6-person jury 1s a classic example. Many of the comments show the costs of this
procedure; 08-CV-72 is from "some seventy of the most prominent plaintiffs’ and defense lawyers
in the country." FJC data show that point-counterpoint procedure 1s associated with substantial delay
in deciding — the nisk of uncertainty about causal connections should be borne by those promoting
this format. This procedure has a potential for abuse by strategic motion practice designed to extract
favorable settlements from plaintiffs; at a minimum, the Comrmuttee should seek empirical data about
the costs of preparing motions and responding under this procedure. The increased rate of
dispositions shown by the FJC study, further, is offset not so much by fewer trials as by fewer
settlements. And the FJC data show that the impact may not be neutral, but instead tends to more
terminations by summary judgment, particularly in employment discrimination cases. For example,
the FJC data show that within pomnt-counterpoint districts, the "no disposition" rate is much lower
in employment discrimination cases than 1n other types of cases. The high rate of disposition may
result not from deserved differences but from the incentive this procedure furnishes "to take a partial
and incomplete view of the relevant facts and/or to distort legal doctrine by subdividing it
specifically for the purpose of enabling summary adjudication.” Summary judgment in employment
discnmination cases, further, runs the risk of cognitive biases, of "cognitive illiberalism" blinding
a judge to the view of the facts that would be taken by jurors whose life experiences better reflect
the plaintiff’s experiences. In all, "the nisks of uncertainty that proposed Rule 56(c) presents are far
too serious to warrant proceeding with its adoption at this time "

08-CV-146, March Buchanan, Esq.: Experience in employment discrimination law shows that the
point-counterpoint procedure "would be nothing more than abusive, 1n that 1t allows the defendant
to select the theme of the motion, and prevents the plaintiff * * * from submitting reasonable
inferences from the facts " How does a plaintiff point out that the weight of harassment accumulated
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over time? — 15 this fact, or inference? The plaintiff’s testimony ofher experience would chailenged
as inference, not fact, by a motion to strike; the procedure will spawn motions that seek to remake
the law of evidence

08-CV-147, Gene Graham, Esq.. The proposed changes put the movant 1n a very favorable position.
"Plaintiffs in employment cases already have to overcome a very negative attitude toward civil rights
cases 1n the 8" Circuit." Plaintiffs should not be put in a straight jacket 1n responding to the motion.

08-CV-148, Thomas A Packer. Esq.: A similar practice in California state courts has generally
positive support from counsel and judges. "The reality faced by the courts and litigants 1s that
undisputed material facts must be set forth in some fashion 1n any event. Having them set forth in
an orderly, clear manner benefits all. * * * [O]ne bringing a motion for summary judgment tends to
err on the side of a smallier, rather than larger, list so that there are fewer facts for the opposition to
contest."

08-CV-149. Hon. H. Russel Holland: This summary 1s noted with Judge Holland’s first comment,
08-CV-028

08-CV-150, Elizabeth J. Cabraser, Esq., for Public Justice: Point-counterpoint forces a binary
approach — yes-no, on-off — to a factfinding process that is essentially analog. "The whole truth
* ¥ * |5 often greater than the sum of its parts.” "Erecting a haystack of [statements of uncontested
facts] frustrates and obscures the search for that ultimate rarity: the truly matenal and genuinely
undisputed fact on which a purely legal question turns." The binary approach places a deep discount
on "the central adjudicatory concepts of inference, credibility, and context." It will add cost in time
and dollars. Summary judgment can work well in the rare case "when the pertinent facts are well-
defined and incontestable." But that 1s not true of the complex disputes that are the province of the
federal courts The pont-counterpoint procedure can work well in some cases, and can be required
on a case-specific basis by invoking Rule 16 — but most often, its value cannot be determined until
the moving papers, and perhaps the responses, have been filed.

08-CV-151. Joan Hernington. Esq.: in a pending case the separate statements 1n Rule 56 motions by
plantiffand defendant contain 457 material facts. "And thisis a comparatively simple [employment |
case 1n that Plaintiff 1s relying on direct evidence of retahatory motive. * * * The proposed
amendments * * * requiring point-counterpoint separate statements will exacerbate these problems."
The idea that summary judgment should be available to avoid discovery in supposedly unmentorious
cases 1s wrong Summary judgment is fundamentally unfair 1f a party 1s denied access to potential
evidence; "[t]lus position 1s particularly egregious in employment rights litigation where the
defendant employer holds almost all the evidence and the plaintiff employee must file motion to
compel after motion to compel to gain access to it."

08-CV-152, Jeffrey J. Greenbaum, Esq. (joined by 26 officers and members of ABA Section of
Litigation, writing for themselves): When properly used, point-counterpoint statements "may
facilitate the 1dentification of key issues and significantly advance the resolution of an action." But
in many mstances they are misunderstood or are misused "to overburden the other side with the need
to respond to * * * far too numerous, detailed and complex fact statements * * *  Similarly, careful
lawyers seeking to avoid any admission frequently try to deny facts that are genuinely not in dispute,
as by challenging an adjective used or the phrasing of the statement." Often the statement is
prepared as a mechanical task after the brief is completed. This procedure can be salvaged by
imposing a defined limit, such as no more than 20 facts per claim or cause of action; a movant or
respondent should be allowed to seek relief from the limit, or from the point-counterpoint procedure
as such
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08-CV-157, Margaret A. Harris, Esq.. "The proposed rule 1s unwieldy and would result in an
inordinate increase in the amount of time spent by counsel * * * and, more importantly, result in the
district court recerving, at minimum, four additional (and lengthy) documents that must be checked
and cross-checked against one another.” There 1s no such rule in S.D.Tex., and the lack has no
adverse impact. But if there 1s to be a point-counterpoint procedure, 1t should stress the importance
of limiting the statement to material facts by adding a (c)(1)(A)iv): "If the non-movant establishes
that any one or more of the identified material facts is disputed, the motion may not be granted as
to that clatm.” Inferences also should be brought 1n to the rule text: in (ii), the statement of facts
"may not contain any inferences from any fact, and must be supported, wherever possible and in
large part, by reference to the non-movant’s testimony or admissions.” So for the response: (B)(1):
" ¥ % * or, as appropriate, state inferences from the facts that preclude summary judgment." And
(B)(ii) may in the response concisely identify * * * additional materal facts or inferences from the
facts that preclude summary judgment." And for the reply, (C}{(i): " a reply to any additional facts
or inferences stated by the non-movant and show that no jury could reach the stated inference and
rule in favor of the non-movant."

08-CV-158, Professor Suja A. Thomas: Point-counterpoint procedure is not merely a matter of
procedure; it will change the standard. The FIC study shows a higher rate of granting summary
judgment in point-counterpoint courts; before adopting the procedure, there should be further study
to show that this procedure 1s not the cause for the huigher rate. This 1s particularly important as to
the findings in several studies that the rate 1s higher still in civil rights cases, "some of the most
factually intenstve cases in the court system.” The point-counterpoint procedure also will add to the
burden on courts, as shown by the greater time to disposition found by the FIC study — the effort
to show there may not be causal link shows only that there should be further study to ensure there
is no time increase or that any increases are otherwise justifiable. The increased cost of this
procedure also may lead to more pre-discovery motions to dismiss, and more grants. Finally, 1f this
procedure is adopted the rule text should specify that pro se plaintiffs are exempt.

08-CV-160, Professor Stephen N. Subnin: "I concur with Professor Burbank’s opposition [08-CV-
145] in everyrespect.” In addition, this proposal is of a piece with amendments that "continue to add
steps to the process. * * * Each of these steps has the realistic potential of increasing time and
expense.” There 1s no empirical support of adding another set of documents to the Rule 56 process.

08-CV-161, Federal Magistrate Judges Assn : There should be national debate about forcing the
point-counterpoint procedure as a uniform rule, but these comments assume it will be adopted. The
provision that allows departure by order 1n the case will impose a burden on judges who decide to
depart, and 1n the absence of a local rule will create greater uncertainties about procedures within
a single district. The rule should permit districts and judges to supplement the procedures in Rule
56(c) by local rule or standing order.

08-CV-162, Federal Practice Comm., Dayton Bar Assn : Point-counterpoint should not be forced
on districts that, as the Southern District of Ohio, do not have it. "We endorse the well-written and
compelling views of Judge Sedwick and Judge Wilken." But if 1t 1s adopted, the rule should state
that a nonmovant’s failure to address a fact stated by the movant "shall or should) be construed by
the court as acceptance of that fact for purposes of the motion only."

08-CV-163, 20 lawyers at Perkins Coie, endorsing letter by Hon, Robert S. Lasmk signed by ali

judges in W.D.Wash.: Point-counterpoint will substantially increase burden and expense without
meaningful or identifiable benefit. Fully agrees with the letter from all the distnict and magistrate
judges in W.D.Washington. The letter begins by observing that a typical motion begins with reciting
the truly undisputed facts without citations because they are indeed undisputed. "The handful of
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facts that are truly contested becomes clear through the exchange of coherent narratives and a few
well-chosen pieces of evidence.” The proposed point-counterpoint procedure will require far more
Each fact must be stated, "and evidence supporting each contention must be provided even 1f the
contention 1s undisputed. The cold enumeration makes 1t very difficult for a party to present 1ts
narrattve 1n context or to argue for reasonable inferences The opposing party 15 even more
disadvantaged * * * " The nonmovant will feel the need to address every fact, for fear of waiver later
in the proceedings. The hists of facts will become an issue, generating collateral fights. "A number
of judges 1n this district have presided over cases utilizing the point-counterpoint procedure Our
expenence with this cumbersome form of motion practice has been consistently unsatisfactory * *
* Qver the years, we have revised our local rules to avoid" the duplication and waste entailed by
point-counterpoint. A single moving paper is required, with strict page limits and pinpoint citations

08-CV-164, Hon. Janice Stewart: D.Ore. has had a point-counterpoint local rule since well before
1993. "I now always waive the filing." The practice has generated widespread dissatisfaction; the
local rules committee 1s considering deletion of this rule unless national Rule 56(c) requires 1t The
statements do not assist the court. They do not seem to help the parties. "Because the moving party
cannot know 1n advance what facts the opposing party will dispute, it is likely to create a longer
statement of facts than 1s absolutely necessary." The response disputes and adds more facts. "These
competing fact statements become duplicative, time-consuming, confusing, disputes over semantics,
and counterproductive to an understanding of the issues. This 1s especially true in employment
disputes (a large source of summary judgment motions) where the parties rely primarily on
reasonable inferences from a synthesis of facts." The local rule sets a five-page limit for the
- statements, but parties routinely move to expand the hmmt. The separate statements usually duplicate
the fact section of the legal memoranda — the narratives of the memoranda are much more useful.
The memoranda, however, cite not to the record but to the citations in the statement, complicating
the court’s task. And there 18 no point at all in having these statements 1n proceedings for review on
an administrative record.

08-CV-165. Scott Jerger, Esq., with three more lawyers: Expresses complete agreement with

Magistrate Judge Stewart’s comments about experience in D.Ore., 08-CV-164 The concise
statement of facts required by the local rule "fails to context the dispute." The fact section of the
memoranda works much better. The concise statements frequently recite non-matenial facts and facts
not needed to decide the motion. Proposed Rule 56(c) does not impose a page Iimit, making it
possible to state hundreds of facts; the nonmovant must respond to each, for fear of having the fact
considered not disputed; this "could lead to attorney gamesmanship.” If the rule goes forward, a
five-page limit should be imposed.

08-CV-166, Hon. Sue L. Robinson, for D.Del. Judges: "Even 1f we assumed * * * that proposed Rule
56(c) had some merit, the Federal Rules of Civil Procedure were never meant to be a “best practices
manual.”" Judges "should be credited with the wisdom, through experience, of using the procedures
best suited to their cases, consistent with the culture of their court.”

08-CV-170, Karen K. Fitzgerald, Esq.: "In an employment discrimination case, much often turns on
subtleties." Defendants state facts in terms designed to be persuasive. "[T]he point-counterpoint
system makes it even more difficult for the plaintiff to adequately correct some of the subtle
misconceptions because the plaintiff is forced to respond within the confines of the defendant’s
stated version of the story." The plaintiff should be allowed to tell the story in a persuasive way.

08-CV-172, David L. Wiley, Esq.: "I'm against the point-counterpoint amendment for the same
reasons cited by NELA * * * [T]his process makes more burdensome a procedure that is alrcady
burdensome enough.”
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08-CV-173. Commuttee on Federal Courts, New York City Bar, by Wendy H. Schwartz, Esq.: The

Southern and Eastern Districts of New York have had point-counterpoint since at least the early
1960s. The Second Circuit has blessed it as a means of streamlining summary judgment, freeing
judges from the need to hunt without guidance through volummous records. The Advisory
Committee aspires to an exchange of documents that concisely focuses the parties and the court on
the important facts. “But this is often not how 1t works 1n practice, and there is no mechanism set
forth in the proposed rule to force attorneys to use the procedures in this way.” Instead, the statement
generally repeats the facts set forth in the memoranda of law or affidavits; the nonmovant often feels
compelled to respond in terms more complicated than a simple “admit” or deny,” so the response
also duplicates the memoranda. “The end result is a parallel track set of duplicative summary
judgment papers that is unnecessanly burdensome * * *.” Nor does the proposed rule nclude a
mechanism to force the desired attorney behavior. The local rules in New York provides that facts
are deemed admutted for purposes of the motion unless specifically controverted; proposed Rule
56(e) leaves it to the judge to decide whether to consider a fact undisputed Finally, there 1s no need
for a uniform national rule on this 1ssue. Many courts have different practices, and the proposed rule
allows wide variation by order in the case. There is no national consensus.

08-CV-174, Federal Bar Council, by Robert ] Giuffra, Jr., Esq.: Point-counterpoint “requires a high
level of preparation, but we agree that a summary judgment motion should not be made — or
resisted — without that preparation.”

08-CV-175, Hon. Marcia S. Knieger. “[I]t is difficult/inconvenient for counsel to decide what facts
are truly material to a given 1ssue. They want to tell the ‘whole story,” that is why they prefer the
narrative statement of the facts.” Judge Krieger attaches her Practice Standards, and urges a similar
procedure for Rule 56: “1) the movant be required to identify the claim/defense on which a summary
determination is sought, what party has the burden of proof, what the standard of proofis and what
the elements are, and 2) the listing of material facts should be limited to those that are matenal to
the claim/defense, or part thereof, which 1s the subject of the motion.”

08-CV-176. State Bar of Califormia. Committee on Administration of Justice: Separate statements
are beneficial for the reasons given by the Advisory Commuttee, and there 1s appropriate allowance
for opting out. But a minority of the Committee believe that the choice of this procedure should be
left to local rules or to individual judges

08-CV-177, Paul R, Harris, Esq.. Joins the NELA comments. “[F]or certain the summary judgment
device truly is broke and in great need of fixing, but adding this additional hurdle doesn’t fix
anything. Far from streamlining the process, it just adds another layer of complexity and time. And
it forces non-movants (overwhelmingly plaintiffs) to make a point by point response to any piece of
information the movant decides to throw in there. This kind of requirement only adds to the
disputes, the papers, and the contentiousness between the parties

08-CV-178, Alice W. Ballard, Esq.: Joins the NELA comments. “[IIn some motions, the listing of
purportedly uncontested facts 15 quite persuasive, in and of itself. The facts in the listing look dry
and neutral, but when you read them, they have theme, context, and a narrative structure that tells
the defendant’s story well.” The plamntiff is forced to respond within the confines of the defendant’s
story. “This gives the moving defendant not only primacy, but also remote control over the context
and narrative structure of the story.” Judges know the jury will hear the plainti ff’s story first, but on
some level “the extra persuasive edge * * * will inequitably color the judge’s view of how a
reasonable juror will respond to the evidence.”
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08-CV-179, Robert J. Wiley, Esq.: A tit-for-tat comparison works well for direct evidence. But with
indirect, circumstantial evidence, four or five facts taken together may ratse an mference that
contradicts another fact. Most non-FLSA employment cases turn on circumstantial evidence. “In
such cases, the effect of the proposed rule will be to prevent the court from seeing the forest for the
trees.” The vast and overwhelming majority of courts, although free to adopt this procedure on their
own, have chosen not to [t should not be imposed on them.

08-CV-180,U.S. Department of Justice: The Department generally supports this procedure, “already
used in a number of districts, [as it] should bring clarity to resolving these motions.” But point-
counterpoint 1s not appropriate when summary judgment 1s used as the vehicle to review an
administrative decision on the administrative record. An exception should be written into the rule
— for example, “The procedures for filing statements of matenial fact and responses to statements
of matenal facts do not apply to cases involving challenges to agency action where judicial review
is based on an administrative record.”

08-CV-181, Lawyers for Civil Justice, ete.: This comment supplements earlier comments, 08-CV-

. Point-counterpoint “ensures that the parties reach some shared reality regarding the merits of the
case.” It can be made acceptable to most by placing numerical or page limits on the required
statements, or by combining the statement and the brief or motion 1n one document. Or courts could
be permitted to opt out by local rule.

08-CV-182, Amy Gibson, Esq.: Theresponseto a summary-judgment motion in a First Amendment
employment retaliation case ran 87 pages. “As a non-movant on a dispositive motion, I felt the need
to respond to any ground, even a no-evidence ground slipped into a footnote or some not expressly
stated, yet vaguely argued, ground for the motion.”

08-CV-183. Professor Eric Schnapper: Point-counterpoint procedure 1s useful, 1f at all, only for
“question-of-law summary judgment ” Such motions are truly controlled by a few simple facts that
no one disputes — what was the date of the event that measures the limitations period is an example.
But when the question goes to the sufficiency of the evidence of some fact -— such as “negligence”
—— the motion typically “does not turn on ‘a small number of truly dispositive facts.” There usually
are no “disposttive facts’ favoring the party seeking judgment as a matter of law. The statements and
responses offered with regard to an evidence-sufficiency summary judgment motion are lengthy
because the parties are (quite properly) seeking to summarize the often lengthy evidence that would
occur at a trial of a week, or far more; the documents are “‘unwieldy volumes’ because a dispute
about the sufficiency of the evidence of the non-moving party calls upon both sides to present
essentially the documentary evidence they would offer at trial. No sensible judge would propose that
a Rule 50 motion refer only to ‘a small number of truly dispositive facts,” or suggest that the court
intends to ignore the “unwieldy volumes of matenals’ in evidence at tnal.”

08-CV-186, Allen D. Black, Esq.. Point-counterpomnt “mmposes an enormous amount of
unproductive busywork on both the parties and the Court.” In complex cases the statements “almost
universally

list hundreds of facts * * *, many of which have only tangential impact on the core dispute. The
non-moving party 1s then compelied to contest or at least re-case hundreds of peripheral facts * * *
In a recent antitrust case, the movant listed 156 undisputed facts, the nonmovant responded with 144
single-spaced pages contesting them, the total of these submissions was 556 separately numbered
paragraphs and 228 single-spaced pages. A better procedure would be to require a conference with
the judge before filing any summary judgment motion; plenty of experience with Rules 16 and 26
show that such conferences work. Alternatively, the number of facts could be limited, perhaps to
10, with provision for expansion by court order. The procedure, as 1t 1s, prompts the courts and
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parties “to look at each fact individually rather than looking at the case as a whole. This could have
substantive impact in some cases, notably employment and antitrust.”

08-CV-187. Hon. Rebecca Beach Smuth. Joins Judge Payne’s request, 08-CV-190, that point-
counterpoint be deleted and left for regulation by local rule and individual judges.

08-CV-188, Hon. Leonie M, Brinkema: joins Judge Smith, 08-CA-187, and Judge Payne, 08-CV-
190, opposing point-counterpoint. “Setting clear limits on the length of submissions by counsel
conserves hmited judicial resources and actually improves the quality of the pleadings * * *.”

08-CV-189, Stuart R, Dunwoody, Esq., for Federal Bar Assn., W.D.Wash: Point-counterpoint “will
add burden and expense,” make Rule 56 practice “more complicated and expensive,” and “generate

disputes concermng the admissibility of the evidence cited.” W.D.Wash. has no such requirement,
and “summary judgment motions are typically resolved efficiently without separate fact statements.”
The Ninth Circuit Representatives to the Western District of Washington” also oppose point-
counterpoint. [fthis procedure 1s retamned in Rule 56, districts should be allowed to opt out by local
rule.

08-CV-190, Hon. Robert E. Payne: The local rule in E.D.Va. requires that the movant’s brief
“include a listing of undisputed facts with citations * * *. The responsive brief then must include
a specifically captioned section listing all material facts contended to be 1n gemune dispute with
citations * * *.” The rule “helps focus the briefing.” It works in conjunction with another local rule
that limits opening and response briefs to 30 pages, and rebuttal briefs to 20 pages. Experience
shows that if lawyers are allowed to file separate statements of fact with citations, they exercise no
restraint. But the page limits on brefing accomplish the objectives sought in proposed Rule 56(c)

Without these limits, proposed (c) “will make the job of judges much more difficult and indeed
presents the very real risk that the process of dealing with summary judgments will overwhelm
judicial dockets.”

08-CV-191, James C. Sturdevant for National Assn. of Consumer Advocates: Rule 56, which cuts
off the right to trial, “should not be amended in a way to create traps for the unwary.” Statements
of undisputed facts will “add enormous cost both in time and dollars to the litigation process,” and
“decrease the emphasis on the established concepts of credibility and inference.” Some cases might
benefit from this procedure, but “this would be the clear exception.” Attorneys who have the
advantage of hour billing will have an incentive to use this procedure, adding burdens that do not
crystalize issues or serve to identify material issues of fact in dispute or undisputed. “There are
plenty of other ways, and motions, to weed out non-meritorious cases prior to trial.” And the
plaintiff should always have the [ast word.

08-CV- , Hon. Robert J. Faris, for Conference of Chief Bankruptcy Judges of Ninth Cirenit: Some
of the judges think that point-counterpoint forces counsel to think carefully and tends to improve
presentation of summary-judgment motions Others find the system “less than useful.” Attorneys
often do not do a good job of preparing statements and counterstatements, the procedure 1s hard to
enforce, and the cost to the parties outweighs the benefits.” Disagreeing about the merits of the
technique, “we do agree that it should not be imposed as a uniform national practice.” Courts that
want to use it should be free to do so. Others should be free to adopt procedures that suit their local
legal culture, the preferences of the judges, and the demands of their caseloads. Bankruptcy courts
would face particular problems because they have a large number of small cases and only a small
number of large cases. If point-counterpoint 1s adopted in Rule 56, the bankruptey rules should be
amended to allow bankruptcy courts discretion to opt out of the procedure, or modify it, “in some
or all adversary proceedings and contested matters.”
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Claudia McCarron, Esqg., Nov 17, 5, 6-9. Has extensive experience both with point-counterpoint
and with other submission practices, much of 1t 1n insurance coverage disputes. Often the lawyers
for both sides agree that the case is suitable for decision on cross motions, and yet, without point-
counterpoint, “I find that the advocate 1n each lawyer makes it nearly impossible to file a brief that
really clarifies the points of agreement and disagreement, but when that procedure 1s 1n place for a
statement of material fact by each party, real clarity can be achieved.” It is protested that the motions
“arrive in boxes [ get complaints that arrive 1n boxes.” But the work 1s worth 1it. And “my
experience 1s, as a practical matter, those motions have not arrived in boxes * * *. [A]s an advocate
you lose the advantage of the statement if you burden it with subsidiary facts ”

Leigh Schachter, Esq . Nov. 17, 26, 27-31: As in-house practitioner at Verizon Wireless finds
summary judgment very important. Many cases “are at heart not so much fact cases * * * but are
really purely legal cases” that can be decided promptly. It 1s important to have a system in which
summary judgment is actually considered. And it is important to have a uniform rule throughout the
country — it is difficult and inefficient to have to encounter differences in practice. Point-
counterpoint “1s a very useful tool for trying to identify and narrow what are the 1ssues 1n the case.”
It shows whether there is a genuine dispute as to a fact and, if there is, whether 1t 1s matenal. Yes,
the statements can become so long as to be burdensome; it is important that bench and bar work
together to make sure the statement is concise and limited to facts that are important. But as a
practical matter the movant wants to limit the statement to a small number of facts — the more facts
you present the greater the prospect that there will be a genuine dispute as to at least one fact that you
have characterized as material.

Steve Chertkof, Esq.. Nov. 17, 34-52: Thus testimony addresses inferences of intent in employment
discrimination and retaliation cases. Addressing the response part of the point-counterpoint
procedure, it is urged that the nonmovant need not rely on “material” facts, but should be abie to
point to “additional facts or inferences that preclude summary judgment.” The problem is that intent
and state of mind often depend on inferences facts, no one of which seems “matenal.” The running
illustration is clear: an employee who has been highly valued for 20 years goes to the company Equal
Opportunity Office and makes a discrimination complaint against her supervisor. Two days later
she comes to work 10 minutes late and 1s fired for being tardy. The first undisputed material fact
1s that she was 10 minutes late. The second fact will be that both the EEO office and the supervisor
deny that the EEO office told the supervisor about the complaint. But being 10 minutes late seems
a trivial offense. The facts may show that many other employees frequently armived much later.
These facts may warrant an inference that the supervisor had learned of the complaint, and that
tardiness was not the reason for firing the plaintiff. But they are not facts identified as “matenal”
by the rules that govern the substantive claim.

So, while point-counterpoint may be effective 1n cases where the ultunate 1ssue is one of
objective fact, it is less often useful, and can work against clarification of the 1ssues, “where
subjective 1ntent and motivation are at issue.” It 1s very hard to get at motivation through point-
counterpoint. The danger that the movant will state too many facts should be addressed by a rule
provision that the motion must be denied 1f there 1s a genuine dispute as to any one fact the movant
says 1s material and beyond genuine dispute. Some relief might be provided by the provision that
allows a nonmovant to accept a fact only for purposes of the motion, but an employment plaintiff’s
attorney mght be too fearful of this course, “for fear of never getting the second chance.”

Credibility presents problems similar to inference problems. Summary judgments are granted
on the basis of the statements of witnesses that a jury would not have to believe. Most of the
witnesses are interested; they are aligned with the employer or not. Many of these cases are
“basically a confhict among several witness’s testimony. Employers frequently have more
witnesses ” The plaintiff should not lose simply because of the number of witnesses.
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That summary judgments against employment plaintiffs are often affirmed does not mean
the judgments are right. “[T]here are rules and inferences being drawn against plaintiffs in this
context that seem different than 1n other contexts.” Summary judgment 1s not warranted simply
because the EEO officer says he never told the supervisor about the complaint and the supervisor
said he never heard of it. The circumstances of finng a valued 20-year employee for being 10
minutes late two days after filing the complaint warrant an inference of intent As nonmovant, the
plamtiff should be able to respond to the motion with facts that are not independently material but
that do support favorable inferences. Simply arguing inferences in the brief1s not enough. The real
material fact 1s the supervisor’s intent, and that can be reached only by inference. “T’ve never had
aperfect employee” as plaintiff. There always will be some shortcoming that can be assigned as the
reason for adverse action.

Prof. Edward J. Brunet, Nov. 17, 52 at 60-62: Point-counterpoint has a cost, but 1s helpful. “A good
lawyer cites to the record and focuses the claim.” There are four advantages. It saves judicial time
searching the record. It focuses the 1ssues. Opposing counsel see the issues with greater clarity by
being forced to search the record, “a vision that greatly facilitates case law promotion and settlement
promotion.” And it aids appellate review “by mandating a more tidy and transparency in the
summary judgment record.” By focusing on the record, it also enables more precise rulings and thus
is related to the choice between should, must, may, or is. The Committee Note admonition against
stating too many undisputed facts 1s good, but it should be given still greater prominence.

Professor Elizabeth Schneider, Nov. 17, 62 at 63-79: Point-counterpoint aggravates the tendency to
“slice and dice” the record, looking at individual facts in 1solation and losing sight of the whole
picture. Summary judgment has become the do-or-die place 1n federal civil litigation. It has had a
huge impact in removing cases from public adjudication The proposals create an extensive process
in cases where 1t often would be easier just to go to tnal. It may affect the choice of forum —
already, there is an impression that federal courts are courts for defendants. Nor is the procedure
going to compensate by making judicial decision-making more effective. To be sure, it may push
the lawyers to more effective marshalling of the facts Good lawyers already cite to the record. But
there are particular risks for civil rights and employment cases in the “impermissible disaggregation
of legal issues.” The “integration, interrelationship of fact and law,” is being segregated out. The
opportunity to argue the whole picture in the brief is not enough to offset this tendency. Nor is there
enough protection 1n the provision that the court can order a different procedure on a case-by-case
basis — that will make the process st1ll more cumbersome by adding arguments about what the
procedure should be. It would be better to require specific citations to the record in the briefs. The
judges do want and need direction through the record, but allowing for integration of fact and law
in the brief is better.

John Vaul, Esq.. Center for Constitutional Litigation, Nov. 17, 79, 80-88: Summary judgment is most
often a defendant’s tool. The plaintiff has the trial burden, and at trial carries the burden by telling
a story. The point-counterpoint procedure enables the defendant to deflect the story by focusing on
small pieces and requiring a response by small pieces. “The sum of an evidentiary presentation may
well be greater than 1ts constituent parts * * *. [F]acts can get in the way of finding truth when you
don’t get the whole story.” “[Y]ou’re dealing with a problem of cognition, a problem of how people
perceive facts[,] of how we come to know things * * * ™ The opportunity to provide the narrative
in the brief is not always adequate — page limits impose constraints, and the constraints may be
severe when the case also presents meaty legal issues.

Joseph Garnson, Esq., Nov. 17, 97, 98-106: Uses pomnt-counterpoint, and as a plaintiffs’
employment lawyer supports 1t But there are motions that abuse the procedure by stating too many
undisputed facts, including “supposed material fats which are not at 1ssue.” Many plamntiff-side
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employment {irms are firms of one, two, or at most three Jawyers, and do not have the resources to
respond. Accepting a fact for purposes of the motion 1s not a remedy. Indeed 1t may be worse than
not responding at all — with no response, the court will take at least some look at the record. “[N]ot
responding or admitting for purposes of the motion carries the risk of guessing wrong on materiality,
and 1f you guess wrong, you could lose * * ¥ You have to respond to these because you can’t take
that chance of guessing wrong The remedy for the over-long statement of undisputed facts is a
motion to strike The motion should not be 1n a form that specifies that of the 250 facts 50 are
hearsay, another 20 are wrrelevant, 30 are background, and so on. That form of motion is ugly
collateral litigation. There have to be boundaries on the motion to strike, just as on the statement
of undisputed facts. It should suffice to point out that the motion goes beyond a concise statement
of matenal facts. It 1s a blunt tool, but it’s better than nothing.

R. Matthew Cairns, Esq., Nov. 17, 114, 119-120: Has not encountered the “250-fact” statement.
Such statements are a mistake — “you are not focusing the court where you need to be focusing the
court.” The same 1s true of replies that throw everything up against the wall,

Stephen G. Morrison, Esqg., Nov. 17, 120, 122: A summary-judgment motion provides an
opportunity for speedy, just, and inexpensive resolution. “[TThe point-counterpoint puts a fine focus
on that.”

Debra Tedescht Herron, Esq.. Nov. 17, 141-143: Point-counterpoint supports the “must” standard
for granting, because 1t gives greater confidence in the process of identifying facts that cannot be
genuinely disputed It enables the court to provide a better statement of reasons for granting or
denying the motion And changing subdivision (h) to provide a remedy for statements or responses
that are not objectively reasonable will avoid the over-long statements that include peripheral facts

Latha Raghavan, Esq., Nov 17. 143, 144-145: Judges know how to control point-counterpoint,

avoiding the 200-fact statements. The procedure forces the attorneys to do the work by citing to the
record, both 1n supporting and opposing the motion. If any concern remains, 1t can be addressed by
enhancing the sanctions provision.

Hon. G. Patrick Murphy, Jan. 14, 10-23: The Southemn District of Illino1s had point-counterpoint.
When the local rules were reconsidered a canvass of the bar showed overwhelming support for
abandoning the procedure. A cottage industry developed “around what 1s disputed and what 1sn’t
disputed.” The nonmovant would respond to statements of undisputed facts by disputing them, and
the movant would say they cannot be disputed. There were motions to strike and other procedural
problems. “[T]he small players are going to be disadvantaged.” The local rule was adopted with
the hope of speeding up disposition of summary-judgment motions.”{I]t just didn’t work for us.”
Therule was revised. “[SJimplicity works. Keep it simple. Have a few rules. Apply them ruthlessly
and it will work 7 “We still grant summary judgments at the same rate. * * * It just takes less time
and less money.” Rule 56 is not underutilized; “I have never had a civil case where [ didn’t get a
Rule 56 motion ” “And it’s usually a pretty big job. * * * A summary judgment motion, it’s not
unusual for 1t to be * * * 9 inches to a foot thick. I don’t know how you avoid that ” Nor does 1t
help to allow use of a different procedure by order 1n the case — “[TThere should be a presumption
against rules where the exception eats the rule.”

Malinda Gaul, Esq., Jan. 14, 23-27: In the Western District of Texas “what we practice 15 the
shotgun method. Basically you get big summary judgment motions, everything’s thrown at the wall
and the defense hopes that something sticks.” Point-counterpoint is interesting, but 1t should focus
on the material fats that affect decision. “Not every single fact should be lined up. It shouldn’t be
200 point/counterpoints.” We need a definition of “material,” because “what we’re seeing is
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statements of facts that go on for pages and pages and pages.” Once the nonmovant raises something
to dispute the fact, “that’s it.” The case should not be tried on paper

Michele Smuth, Esq.. Jan. 14, 32, 37-40. Talking with others who have more expenence with the
practice, has been advised that point-counterpoint “does require more work on the front end,” but
makes 1t harder for either side to hide the 1ssues. By forcing attention on the 1ssues 1t may dissuade
a movant from making the motion at all. It may force the nonmovant to take a hard look before the
hearing. Because the motion may educate your adversary, requiring a detailed motion may
discourage some motions entirely

Margaret Hams, Esq.. Jan. 14, 44, 45-46, 51-59: Has not practiced with point-counterpoint, but her
partner has. The movant filed 109 statements of matenal fact; most of the statements were
paragraphs. Responding to the statements added 6.5 hours to the time required to respond, and the
effort added nothing to the response. We don’t get oral argument to buffer the risk entailed by
responding to only a few of the stated facts, asserting that disputes as to them defeat the motion.
This 1s not plaintiff-friendly 1n employment cases. We have to respond to the motion, and then
duplicate the effort in responding to the statement. It would be OK if the movant were limited to 4
or 5 facts. “l don’t feel comfortable telling a District Court judge I disagree with these nine, and not
even say anything about that other 100.” This adds work for the judge as well as for the nonmovant.
If point-counterpoint survives, the tendency to state too many facts should be diminished by adding
a provision that if a genuine dispute 1s shown as to even one of the stated facts, the motion is denied.
That would not be a “sanction.” It’s something like an estoppel — the movant, having identified the
fact as material, cannot then back off and assert that 1t 1s not material and summary judgment still
can be granted.

Wayne Mason, Esg., for Federation of Defense & Corporate Counsel. Jan. 14. 60, 63-66. 67-68. 70-
71: Pomt-counterpoint “does force you to focus on the issues of your case * * *.” At times in a
point-counterpoint jurisdiction looking at the case 1n light of the rule has persuaded me not to file
the motion. Busy practitioners have lots of work to do; it is good exercise to be forced to look at the
case this way. To be sure, ““motion lawyers’ do dumping whether 1t’s point/counterpoint or not, and
whether it’s a 109-page brief, or whether it’s a 109 points * * *.” Tunderstand that some judge will
not like to be told they must adhere to this procedure. National uniformity is valuable, but as a
national practitioner [ understand that a court does not have to change its practice for me just because
I happen to travel around the country; | have to learn the local rules. A numerical limit on the
number of facts claimed to be established beyond genuine dispute might prove difficult in complex
cases, even with express recognition of the night to seek permission to state more facts. Another way
to deal with it would be to impose cost-shafting on a party who states too many facts.

John H. Martin, Esq.. Jan. 14, 82, 91-93, 96-99: Has practiced in courts that have point-counterpoint
and 1n courts that do not. Is about to use it in a court that does not have the practice. Point-
counterpoint forces counsel to “get analytical about it”; that can dissuade from filing any motion at
all. And “it makes lawyers do a better job 1n filing a motion.” It saves costs. But it is not possible
to say whether the procedure affects the rate of appellate affirmance of summary judgments. In
trying mass tort cases all around the country, particularly air crash cases, a “300 undisputed facts”
motion has never appeared. “I cannot concerve of filing one. I cannot conceive of filing a summary
Jjudgment motion that has more than a handful of undisputed facts that were material in support of
amotion.” The absence of a rule requiring this format does not prevent counsel from using 1t. But
national uniformity is important — not only because it may be difficult to learn local practice, but
also for the intrinsic advantages of uniformity. Parallel cases are not always consolidated; it is useful
to be able to file the same motion 1n the same form n different courts,
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G. Edward Pickle, Esq.. Jan. 14, 104, 111-113: One system that should be put aside, although it 1s
practiced in some courts, requures the parties to submut a joint statement of matenal facts It simply
does not work. Point-counterpoint, on the other hand, refines the 1ssues down to clear specifics. I
can’t concerve how that does not make a judge’s job easier, as oppose to a throw-it-up-against-the-
wall motion * * *_[Y]ou know, if you’re the opponent to a summary judgment motion, your whole
job is to simply try to muddy the waters, to make things as comphcated as you possibly can * * *”
There 1s a problem 1n managing “material,” which 1s a pretty broad term. It may help to focus on the
elements of claim and defense. “It shouldn’t require a thousand-page litany of material facts to deal
with the specific issues, especially if we're talking about a partial summary judgment motion.”

Cary E. Hiltgen, Esq., Jan. 14, 121-128: Keeps motions “simple Very few statements of material
facts. Now, I get alot of counter responses with lots of facts because they’re trying to develop a fact
in 1ssue to keep it from summary judgment being sustained.” “I have never had a motion for
summary judgment where [ did not have point/counterpoint. Again, my statement of facts go right
down the elements. ] want 1t simple. Those complicated ones, that just gives you * * * the ability
to say, Oh, there’s a question of fact.”

Stephen Pate. Esq.. Jan. 14, 140, 144-145: Point-counterpoint 1s good. It forces attorneys for both
sides to marshal their evidence and analyze the case. And a motion in this form “really helps to
educate the judges ” It would be extremely foolish for a defense attorney to overplay his hand by
offering long lists of undisputed facts. “[W]hen I do it, I keep 1t short and simple and succinct.”
“You got to do it right ”

Carlos Rincon, Esg., Jan. 14, 147, 152-155: Pomt-counterpoint is effective It forces lawyers to sit
down and evaluate the case. It is a lot of work, but you have to understand your case; this process
“ultimately does save time.” The concern that defendants will impose huge and unwarranted burdens
on small plaintiffs’ firms 1s not accurate. Corporate clients are savvy about monitoring litigation.
Filing for summary judgment must be approved by in-house counsel. Firms are required to produce
litigation budgets. “And as expensive a summary judgment in practice s, jury tnal, and the preptime
for jury trial * * * still makes up at least 45 percent of the entire litigation cost of many of the cases

that I handle.”

Tom Crane, Esq.. Jan. 14, 156, 157-158: Has done it a couple of times. The “uncontested facts”
were largely irrelevant. The statements were never referred to or really used. And it is difficult to
encapsulate inferences in a one- or two-sentence format.

(C)(2): ADD SUR-REPLIES

08-CV-046, Center for Constitutional Litigation {Amernican Association for Justice), John Vaul, Esq.:
“Of special help with motions filed early 1n a case would be explicitly to permit sur-replies where
the reply supporting summary judgment contains any factual matter beyond the scope of the
response.”

08-CV-048, Stephen Z. Chertkof, Esq.* “Provide aright of sur-reply for the non-moving party so that
the party with the burden of proof at triai 1s fully heard, rather than giving the moving party the first
and last word and a disproportionate ability to frame the issues.”

08-CV-075, Mark Hammons, Esq.: Present practice allows a nonmovant to respond to new fact
matenals or new legal argument offered in amovant’s reply. This opportunuty is essential; compare
present Rule 56(c), which allows a nonmovant to serve opposing affidavits before the hearing day.
The rule should provide that the movant’s reply may not contain new evidentiary matenals or new
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legal arguments, but also provide that 1f the reply violates this restriction the court must either
exclude the new materials and arguments or allow the nonmovant to respond

08-CV-109, Ellen J. Messing, Esq , for Seven Massachusetts Lawyers: As summanzed with the
point-counterpoint comments — movants commonly raise new and central points that require a sur-

reply.

08-CV-143, Stefano G. Moscato, Esq.. for National Employment Lawyers Assn.. Sur-replies should
be permitted, but both reply and sur-reply should be confined to responding to matenals in the

opposing submission. “NELA members have complained that they have been *sandbagged’ by
primary brief which had provided abbreviated or unclear statements of facts or arguments, tactically
written to prevent cogent or complete responses, with teh Reply Brief clarifying or even adding
arguments and providing additional authorities in support of those arguments.”

08-CV-150, Elizabeth J. Cabraser, Esq., for Public Justice. The plaintiff has the burden at trial, but
the proposed structure gives amoving defendant the first shot and last shot. “A surreply opportunity,
at the least, should be permitted, in this duel of “facts,” to give each side the same number of shots.”

08-CV-156, Brian P. Sanford, Esq.: “To more closely simulate the burden of proof at trial, the court
should allow the party with the burden of proof a sur-reply to a motion for summary judgment.”
Often the motion relies on cross-examination of the plaintiff at deposition. “The plaintiff is not
allowed to present his or her direct testimony until after defendant’s selection of plaintiff’s cross-
examination and the plaintiff 1s chastised if gaps are filled, and punished if there 1s any change n
testimony.”

08-CV-157, Margaret A. Harns, Esq.: A sur-reply should be added as a new (b)(4).

08-CV-179, Robert J. Wiley, Esq.: Plaintiffs usually go first at tnal. In employment cases usually
the defendant goes first on summary judgment. Plaintiffs should be allowed to surreply.

08-CV-183, Professor Eric Schnapper: The comment is supported by a lengthy paper. The paper
develops a theme heard 1n may comments: often the movant adduces its most important evidence

m supporting the reply. The sequence 1s a motion that 1gnores some or all of the evidence the
nonmovant will rely on; a response that adduces the nonmovant’s evidence; and a reply that spells
out the defects the movant relies on to undermine the probativeness of the nonmovant’s evidence.
The nonmovant must have an opportunity to reply — Rule 56(b) should be modified to allow a
fourth filing.

Brian Sanford, Esq., Jan. 14, 27 at 30-31: A defendant’s motion for summary judgment “turns trial
practice on its head.” The defendant frames the 1ssues, the plaintiff gets one chance to respond, and
then the defendant has the last word. The Eastern District of Texas local rules provide an automatic
sur-reply. This should be generally available.

08-CV-191, James C. Sturdevant for National Assn. of Consumer Advocates: The point-counterpoint
procedure gives the movant — usually the defendant — the first and last word. But the plamtiff has
the burden of proof. “[T]he plaintiff should always have the last word as s/he does at trial.”

Steve Chertkof, Esq . Nov 17, 34. 51. There should be a nght of sur-reply. And oral hearings.
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(C)(3). ACCEPT FOR MOTION ONLY

08-CV-048, Stephen Z. Chertkof, Esq.: Rule 56(g), permitting a court to establish a fact as not
genunely 1n dispute 1s tn wrreconcilable tension with proposed Rule 56(¢)(3), permitting acceptance
of a fact for purposes of the motion only No one will be willing to accept a fact for purposes of the
motion only

08-CV-071, Hon. Paul J. Kelly, Jr.: Allowing a party to accept a fact only for purposes of summary
judgment may make the summary judgment process more efficient, but it will have two undesirable
effects. Cautious counsel will accept only for purposes of the motion, while accepting facts
generally would make trial more efficient. And accepting facts only for purposes of the motion will
reduce the effectiveness of proposed Rule 56(g) — a general acceptance would enable the court to
find a fact not genuinely in dispute, while an acceptance for purposes of the motion only defeats this
prospect.

08-CV-161, Federal Magistrate Judges Assn.: Allowing a party to accept or dispute a fact either
generally or for purposes of the motion only 1s beneficial.

08-CV-174, Federal Bar Council, by Robert J. Giuffra, Jr., Esq.: To protect against trapping a party
who accepts for purposes of the motion only, Rule 56(g) should be revised to provide that the court
may not “state” a fact if a party accepted 1t for purposes of the motion only.

08-CV-175: Hon. Marcia S. Knieger: Rule 56 should provide for a joint stipulation of facts and a
jomnt request for a legal determination. “I often offer this when the dispute 1s limited to an
application of the law — ERISA, declaratory judgment/insurance coverage, contract interpretation
cases, agency appeals.” The parties simultaneously file opening briefs, and simultaneously file reply
briefs.

08-CV-176, State Bar of California, Committee on Adminstration of Justice: The Commuttee Note
states that acceptance for purposes of the motion only does not provide a basis for an order under
Rule 56(g), but this relationship is not clear from the rule text. Rule 56(g) should be revised “to
make it clear that a conditional acceptance under subdivision (¢)(3) cannot provide the basis for an
order under subdivision (g).”

(C)(4): SUPPORTING MOTION AND RESPONSE

08-CV-037, Professor Adam Steinman: Proposed (c)(4)(A)(u) allows a movant to show “that an
adverse party cannot produce admissible evidence to support the fact.” (1) This language can be
misread in ways that, contrary to the Commuttee’s intent, will change the moving burden. A party
who bears the trial burden of production

should not be able to prevail simply by showing that the nonmovant does not have evidence; the
movant must show that 1t can carry 1ts trial burden to the point of shifting the trial burden of
production to the nonmovant. This part of the proposal is intended to apply only to a motion by a
party who does not have the tnial burden of production; 1t should say so expressly. (Proposed rule
language 1s included.) (2) A second shortcoming is that the proposed language may imply that the
movant need not cite to any materials in the record. The Celotex opimion is clear that the movant
always has the imtial responsibility of identifying the matenals that show there 15 no genuine dispute.
(Again, proposed comrective language 15 included.)

08-CV-046, Center for Constitutional Litigation (American Association for Justice}, John Vail, Esq :
Even after stating that material 1s not admissible, the response or reply must refute the fact as :f the
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supporting material were admissible, lest summary judgment be granted. In fairness, there should
be a ruling on admissibility before having to respond on the merits. (And 1t 1s asked whether the
challenge must be stated in the brief, impairing the best use of limited pages.)

08-CV-183, Professor Eric Schnapper: The paper supporting this comment mncludes a draft of Rule
56 provisions, including detailed provisions for Celotex no-evidence motions. The starting point 1s
that “the moving party demonstrates that at trial the non-moving party [who has the burden of proof]
will not have legally sufficient evidence on the basis of which a reasonable jury could find for the
non-moving party.” The motion must “(a) state with particularity the fact or facts regarding which
the moving party asserts that the non-moving party will lack sufficient evidence at trial, (b) set forth
the discovery undertaken by the moving party to 1dentify the evidence regarding such facts which
the non-moving party would have at tnal, (c) set forth why the non-moving party bears the burden
of proof regarding the fact or facts in question, and (d} be accompanied by an affidavit and/or
documents reflecting any information in the possession of the moving party with regard to those fact
or facts, including information that might lead to the identification of relevant admissible evidence.
If the moving party has no such information, it shall so state in a sworn affidavit.” (Note that (d)
would go part way back to the “heartbum” aspect of the imit1al disclosure rule in force from 1993 to

2000.)

08-CV-161, Federal Magstrate Judges Assn.: Expresses confusion as to the intended meaning of
(c)}{4)(A)(11), and recommends that it be revised to be clearer.

(C)(4)XB) MATERIALS NOT CITED

08-CV-152, Jeffrey J Greenbaum. Esq. (joined by 26 officers and members of ABA Section of

Litigation, writing for themselves): A one-way notice provision makes little sense. “Notice to the
parties should be required 1f the court goes beyond the material cited, whether doing so to grant or
to deny summary judgment.”

(C)(5): STATE CITED MATERIAL NOT ADMISSIBLE

08-CV-037, Professor Adam Steinman: Summary-judgment materials need not themselves be in a
form admissible at trial — an affidavit or declaration ordinarily 1s inadmissible hearsay, but suffices.
Courts now divide on the use of material that 1s not 1n a form admissible at trial, but that can be
reduced to a form admissible at trial — an affidavit that recounts the hearsay statements of a different
witness is surely relevant if the proponent “indicates an intent to call at trial the individual who made
the out-of-court statement.” The cure is to eliminate (c)(5) “[b]ecause the use of trial admissibility

standards at the summary judgment phase 1s an open guestion under the current version of Rule 56
* k ok

08-CV-098, E.D.N.Y. Committee on Civil Litigation: The language should be changed to parallel
subdivision (c)}(6): “ * * * may state that the material cited to support or dispute the fact s would not

be admissible in evidence.” This would make 1t clear that evidentiary determinations at the Rule 56
stage would be made “in anticipation of whether a foundation for admissibility will be available for
the evidence at trial.”

08-CV-131, Gregory K. Arenson, Esq., for New York State Bar Assn. Commercial & Federal
Litigation Section: Most courts agree that matenal may be considered so long as it can be reduced
to an admissible form at trial. (c)(5) should be amended to allow a statement that material “could
not be reduced to a form admussible 1n evidence at tnat

January 26, 2009

163



Summary of Comments' Rule 56 2008 Proposals -45-

08-CV-152, Jeffrey J. Greenbaum, Esq. (joined by 26 officers and members of ABA Section of
Litigation, wnting for themselves): A clear mechanism to challenge admussibility 1s useful. But there
should be meanmingful notice of the basis for the challenge. The rule should include: “together with
a concise citation to or identification of the basis for the challenge ”

08-CV-162, Federal Practice Comm., Dayton Bar Assn.” Approves allowing an objection to
admissibility without filing a separate motion to strike.

08-CV-174, Federal Bar Council, by Robert J. Giuffra, Jr., Esq.: To parallel (c}(6), and to clanfy that
rulings on admissibihity anticipate whether a foundation for admissibility will be available for the
proffered evidence at tral, this should be revised: “A response or reply to a statement of fact may
state that the matenal cited by_the adverse party to support or dispute the fact would not be
admissible in evidence ”

Rule 56(d)

08-CV-008, Kenneth A. Lazarus, Esg. for Amenican Medical Assn. and other medical associations:
When a party seeks time for additional discovery, “we believe that it would be helpful to require

some specification of the material facts that the opposing party expects to discover.”

08-CV-055, Gregory P. Joseph, Esq.: “There is no convincing reason why 56(f) has to be
renumbered 56(d).” Future computer searches will be more complicated

08-CV-082. Robert S. Mantell, Esq.: Points to First Circuit cases said to refuse an alternative
response that both asserts the nonmovant has sufficient evidence to defeat summary judgment and
also requests an opportunity for further discovery. A nonmovant’s request for Rule 56(d) relief
should not be taken as a tacit admission that the nonmovant cannot defeat summary judgment
without the relief  Nor should a response on the merits waive the right to request Rule 56(d) relief
This sentence should be added: “A nonmovant may seek relief under this provision while arguing
mn the alternative that the nonmovant has produced sufficient evidence requirning denial of the
motion

08-CV-142, Hon. David F. Hamilton: Some comments suggest a nonmovant should be permitted
to respond 1n the alternative — the motion should be denied, but if the court 1s inclined to grant 1t
1 would have more time for discovery. “[I]f an alternative response 1s a permissible response, * *
* T expect 1t will become the standard response.” A decision to grant summary judgment will
become an advisory opinion — more time is allowed for discovery, the parties brief the motion
anew, and the court will issue a second and real decision “Please — make clear that this 1s not a
permissible response.”

08-CV-157, Margaret A Harnis, Esq.: This provision, as present Rule 56(f), presents the problem
that a nonmovant does not have a clear mechanism to obtain a ruling on the motion for more time
before having to file a response to the Rule 56 motion. “And when there is a response on file, lower
courts often see that as sufficient and thus deny the 56(f) motion — leaving the non-movant with a
less-than otherwise available record should summary judgment be granted.”

08-CV-183, Professor Eri¢c Schnapper: Present practice is clearly unsatisfactory. Things work well
1f a sensible order is imposed by a scheduling order. Otherwise the movant controls timing. There
15 every incentive to move before potentially inculpatory evidence has been discovered — and often
the movant 1s the one who knows this. “Summary judgment thus operates as sort of a retroactive
discovery cutoff * * *. The filing of a summary judgment motion summarily ends the record
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building process.” With only a short time to respond, the nonmovant 1s usually unable to do more
than summanze the information 1t has in hand. “{T]he key weapon for preventing the disclosure of
adverse information s delay * * *. A moving party’s control over the timing of summary judgment
can be outcome determinative if 1t 15 used to stop the clock before the process has run its course.”
The nonmovant ordinanly must respond at the same time as 1t litigates its request for additional time.
“Such a system would be inconceivable 1n the process of creating a trial record. No court would
permit a litigant to control the trial date and keep it secret from the opposing party until a few weeks
before trial.” Even making a Rule 56(f) request 1s discouraged by the need to divert precious time
from preparing a response to the motion. Some lawyers may be discouraged by the fear that even
asking for more time is mconsistent with the position that the nonmovant does have sufficient
evidence. A number of courts, moreover, address Rule 56(f) requests by asking whether the
nonmovant has been sufficiently vigorous in pursuing discovery — that 1s inconsistent with the
safeguards built into the procedures for imposing discovery sanctions. “At best the Rule 56(f)
process confers on the district judge discretion to cut off the record-building process.” That is
fundamentally different from the process at tnal. And at worst, the system “creates significant
institutional pressures on the judge to proceed to decide the summary judgment motion on the merits
(at the time of the moving party’s choosing), as it would any other motion, rather than start the
process over again.” (This 1s followed by a longer plea for scheduling orders that establish “a
structure more similar to the predictable and equitable record building process that precedes a IML
motion.”) The supporting paper includes a draft rule provision: “within 30 days after the filing of
a motion for summary judgment, the non-moving party shall either file a response to that motion,
or submit a request under Rule 56(f) or otherwise for additional time for investigation of discovery.
If such a request is made, a response to the motion itself shall be filed within the period determimed
by the court.”

Rule 56(e)
DEFECTIVE MOTIONS

08-CV-016, Joseph D. Garnison, Esq.: Proposes the rule should include a motion to strike an abusive
submission. The motion would toll the time to respond. The problem 1s one encountered n
representing plaintiffs in individual employment actions. It 1s illustrated by cases in which
defendants submitted far too many allegedly matenal facts — the numbers encountered in his own
practice have ranged from 92 through 107, 237 (a case involving 8 individual plaintiffs), 246, and
292. References were made to the record for each fact, “sometimes correctly, sometimes not.” The
work of responding entails substantial costs to the clients. A motion to strike an abusive submission
will, to be sure, lead to collateral litigation in the short term. But once defense firms learn the lesson,
they will conform to sensible practices. Other sanctions are not needed — 1t is enough that the
lawyer who presents an abusive motion “would have to confront the client with the need to do it

over.”

08-CV-123. Hon. Barbara B. Crabb: The only reason for considenng a fact undisputed is for
purposes of deciding the motion (2) and (3) should be combined “so that it is clear that the court
will not only consider the fact undisputed but may proceed to grant summary judgment for the
movant on the basis of that undisputed fact and others.” (It 1s not clear whether this assumes that
the court will always consider the fact undisputed.)

08-CV-176, State Bar of California, Commuttee on Admimstration of Justice: “[S]upports the
proposed amendments, for the reasons stated 1n the Advisory Committee report.”

Rule 56(f)
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NOTICE

08-CV-123, Hon Barbara B. Crabb: What kind of notice 1s contemplated? Would a local rule or
procedure saying the court can do these things suffice? “Or would it be necessary to pause between
deciding the motion and making it public to give specific notice to the litigants * * *? Does notice
have to come from the court and does 1t have to be anything more than the losing party’s bemng ‘on
notice that she had to come forward with all her evidence?” Celotex Corp. v. Catrett, 477 U.S. 317,

326 (1986)

{F)(1). GRANT FOR NONMOVANT

08-CV-121, Pl R. Richards, Esq.; (It is unclear whether this comment 1s submitted for the
American College of Trial Lawyers.) “[T]he rule should provide that a court *should’ grant summary
judgment for either party in the event that the motion and briefs show that they are entitled to it,
either globally or on any specific issue, regardless of whether they are the movant or the respondent.”

(F)(1): GRANT FOR NONMOVANT

08-CV-175, Hon, Marcia S. Kneger: It is unwise to require notice before granting summary
Judgment for the nonmovant. The movant takes that risk.

(F)(2): GRANT OR DENY ON GROUNDS NOT IN MOTION

08-CV-161, Federal Magistrate Judges Assn.: This provision requires notice and opportunity to
respond before either grant or denial on grounds not raised by the motion. Proposed (c)(4)(B)

requires notice before granting on matenals not cited, but not before denying on materials not cited
The distinction 15 so subtle that it will give rise to arguments “[T]hese two subsections should be
consistent.”

(F}(3): CONSIDER ON COURT’S OWN

08-CV-046, Center for Constitutional Litigation {American Association for Justice), John Vail, Esq.:

Codifying the practice that allows a court to initiate summary judgment without a party’s motion
“would add greatly to whatever cost and delay the parties judged they could handle before the court
intervened ¥ The parties may understand the facts far better than the court, and understand that the
case is not appropnate for summary judgment. -

08-CV-133, Sharon J. Arkin, Esg.: “One of the most frightening changes proposed is to permut
Judges to initiate summary judgment proceedings sua sponte.” “Because the parties know their case
best, it 1s for them to determine whether a summary judgment motion 1s appropriate.”

(8-CV-183, Professor Eric Schnapper- The supporting paper, but not the formal comment, expresses
concerns that seem to reflect the risk of overlooking information not called to the court’s attention
because the motion did not present the 1ssues the court addresses. The problem seems to be lack of
notice and opportunity to respond,

something proposed Rule 56(f) does require

Rule 56(g)

08-CV-048. Stephen 7. Chertkof. Esq.” Rule 56(g), permitting a court to establish a fact as not
genuinely i dispute is in irreconcilable tension with proposed Rule 56(c)(3), permitting acceptance
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of a fact for purposes of the motion only No one will be willing to accept a fact for purposes of the
motion only.

08-CV-123, Hon Barbara B. Crabb: “[W]hat does the commttee contemplate would be the
relationship between facts treated as ‘established 1n the case’ and (¢)(3), which talks of accepting or
disputing a fact either generally or for purposes of the motion only”?

08-CV-176, State Bar of California, Commuttee on Administration of Justice: (1) (g) seems properly
hmited to facts, not issues, claims, or defenses. If so, the title “Partial Grant of Motion” may be
misleading — “Order Establishing Matenal Fact” would be better. (2) *

" could be read to refer to something other than facts; these words should be
deleted. (3) The Committee Note refers to “facts and-tssues™; the reference to 1ssues should be
deleted.

Rule 56(h)

08-CV-008, Kenneth A. Lazarus, Esq. for American Medical Assn. and other medical associations:

“We would like to see some further explication of ‘expenses’ in the Rule or Committee Note and
support the shifting of all out-of-pocket costs, where relevant, including printing fees, deposition
expenses, travel and subsistence expenses, fees for experts, etc.”

08-CV-039, Professor Alan B. Morrison® Generally does not favor sanction motions. But if they are
to be made, the problem 1s not bad-faith affidavits or declarations. “If there 1s a problem, it 1s that
a motion for summary judgment is made (or in some cases an opposition filed) solely for purposes
of delay, especially when made by defendants who have every incentive to delay. I would change
‘affidavit or declaration’ to ‘motion or response.”” The focus would be on the entire motion or
response, not one part.

08-CV-055, Gregory P. Joseph, Esq.: By saying that the court “may” order sanctions if satisfied that
an affidavit is submitted in bad faith or solely for delay, the rule “appears to contemplate that some
bad faith or dilatory affidavits may be permissible ” “It 1s time to accept that Rule 56(h) is a relic.
The area is covered by Rule 11 and multiple other sanctions powers. [ would just retire it.”

08-CV-061. Lawyers for Civil Justice and U.S Chamber Institute for Legal Reform: The statement

of undisputed facts procedure of proposed Rule 56(c) may allow a case to survive too long through
extensive discovery and motion practice. There may be “frivolous motions” by any party. A
nonmovant may insist on discovery to search for facts that do not exist or are immaterial. An
indisputable fact may be contested wrthout support. “[A] party that is in a position to know the
undisputed facts” but demands additional discovery should bear the costs imposed on the movant.
A party who disputes facts without reasonable justification should bear the costs. It is a mistake to
rely on subjective intent, as do the limited provisions of present Rule 56(g) and proposed Rule 56(h).
The rule should provide that reasonable expenses, including attorney fees, may be awarded 1f “a
motion, response, reply, affidavit or declaration under this rule is submutted without reasonable
justification.”

08-CV-040, Theodore B. Van Itallie, Jr., Esq.: Wrniting as Associate General Counsel in charge of
global litigation for Johnson & Johnson, urges “a reasonable fee-shifting rule” to tax the losing party
when “summary judgment is defeated or deferred based on an assertion that can be said to be
objectively unreasonable.”
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08-CV-045, Debra Tedeschi Herron, Esq.: Rule 56 should “provide for a reasonable cost allocation
when materials are submitted without reasonable justification, in place of the current ‘bad faith’
standard.”

08-CV-050, Stephen G. Momson, Esq.: “[ T]he Commuttee should adopt an objective tool 1n teh
form of an allocation of expenses triggered by a party’s submission of materials without reasonable

justification.”

08-CV-110, G. Edward Pickle, Esq.: Sanctions should be imposed for “non-responsive arguments
and obfuscation.”

08-CV-124, Wayne B. Mason, Esq. for Federation of Defense & Corporate Counsel: “Courts are

often disinclined to make a finding of bad faith based on a subjective intent.” The rule should
provide for “cost shifting when summary judgment papers are submitted without reasonable
justification.” Rule 11 provides sufficient basis for sanctions.

08-CV-127, Michael R. Nelson, Esq.: Sanctions should be expanded beyond bad-faith affidavits and
declarations, authorizing the court to order payment of reasonable expenses, including attorney fees,
if a motion, response, reply, or affidavit or declaration is submitted without reasonable justification.

08-CV-162, Federal Practice Comm., Dayton Bar Assn.: Approves recognmzing current practice
treating sanctions as a matter of discretion.

08-CV-167,'Michael T. Lucey, Esq., for Federation of Defense & Corporate Counsel: “We favor

a cost shifting when summary judgment papers are submitted without reasonable justification.” The
allocation should be “objective, reasonable and discretionary.” But Rule 11 should remain as the
source of sanctions.

Theodore Van Itallie, Esg., Nov. 17, 105, 111-112: There should be an appropnate cost-shifting
standards both for inappropriately made motions and for oppositions that are objectively
unreasonable. Cost-shifting will lead to greater care in deciding whether to make the motion and in
how to oppose it.

Stephen G. Morrison, Esq., Nov. 17, 120, 126-127: Rule 56(h) should be modified to include an
objective standard for cost shifting. This would not be a punitive rule, not a bad-faith rule, not a
subjective standard, but cost-shifting when motion or response is made “without reasonable
justification.” “As you know, Rule 56(g), nobody ever finds bad faith on the part of the lawyers, and
so it’s an neffective rule.”

Debra Tedeschi Herron, Esq., Nov. 17, 141, 142-143- An objective reasonableness test should be
adopted, providing consequences for over-long statements of undisputed facts or similar responses.
That will make the point-counterpoint procedure effective.

Latha Raghavan, Esq., Nov. 17, 143, 145: If there is any lingering doubt about point-counterpoint
procedure for fear of over-long statements or responses, “you may want to look at your sanction

section,” rewording it so “attorneys understand that the only things that should be put 1n the material
statement of facts are things that will lead to the ultimate result and nothing else.”

Alfred W. Cortese, Jr., Esq.. for Lawyers for Civil Justice, Nov. 17, 153, 161-162: Members are
divided, but on balance “we think the system would benefit by having a reasonable cost allocation
mechamsm that would discipline adherence to these new rules and also the filing of motions.” There
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is a fear that only “target defendants” would incur these orders for making objectively unreasonable
motions, but the nsk is worth it to achiteve a disciphne that encourages adherence to the rules,
“particularly when we see many instances in which there are frivolous responses to motions, as well
as 1n some 1nstances frivolous motions * * *”

Wayne Mason. Esq . for Federation of Defense & Corporate Counsel, Jan. 14, 60, 75-76: Cost-
shifting is the best way to deal with the lawyer who files an unreasonably long statement of
undisputed facts. This 1s not as a sanction — Rule 11 suffices for that. It compensates the other
party if a motion or response is mappropnate.

G. Edward Pickle, Esq.. Jan. 14,104, 112* There should be a cost allocation mechanism for abuse
of the system.

Staged Discovery

08-CV-008, Kenneth A. Lazarus, Esq. for Amencan Medical Assn. and other medical associations:
Rules 16 and 26 on scheduling orders, scheduling conferences, and pre-discovery conferences should
be amended to direct the parties to at least consider the possibility of phased discovery, directing
attention first to the “real frailties” in the case that may lead to disposition by summary judgment.

Style

08-CV-056, Hon Frank H. Easterbrook: “as to” is misused in draft 56(a). Make it: “no genuine
dispute asto about any material fact.”

Other

08-CV-057, R. Matthew Cairns, Esq.: Not only should summary judgment be made mandatory by
adopting “must” in the standard. “Must” “should also extend to state court claims that have been
jomned 1n the federal action, rather than having those claims remanded to the state court should the
federal claims be dismissed * * *.”
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RULE 26 ISSUES

Although the Rule 26 expert disclosure and discovery proposed amendments attracted
less commentary than the Rule 56 proposals, they did receive considerable attention. A summary
of the testimony and public comments regarding the Rule 26 amendments should be included in
the agenda book after this memorandum.

After the final public hearing in San Francisco, the Commuttee met on Feb. 3, 2009, to
discuss a number of Rule 26 issues that had been raised, as should be reflected in the minutes
included in this agenda book. At that time, there was no sentiment for retreating from the basic
policy choice to limit the intrusion of discovery into certain aspects of interaction between
lawyers and expert witnesses, and into the initial drafting of expert reports or disclosures.

A number of other issues discussed on Feb. 3 did remain, however, and the Discovery
Subcommittee met by conference call on March 5, 2009, to address those issues and others that
appeared to warrant attention. The notes of that conference call are included at the end of this
memorandum. On the basis of this conference call, the published draft was revised and re-
circulated to the Subcommittee. Based on that circulation, some small further revisions of the
Committee Note were made. The Subcommittee proposes that the Advisory Committee endorse
approval of the revised amendment proposal included in this memorandum,

The few changes to the published draft are briefly explained by footnotes in the revised
proposal, which immediately follows. A more detailed discussion of several of these changes 1s
reflected in the notes on the March S conference call, which follow the proposal itself. By way
of initial mtroduction (in the order they appear 1n the revised amendment proposal that follows)
the following enumeration of changes may assist the full Committee 1n 1ts 1nitial review of the
proposed revisions:

(1) Replacement of “the Rule 26(a)(2)(A} disclosure” with “this disclosure” in proposed

Rule 26(a)(2)(C): Professor Kimble, the Consultant of the Standing Commuttee’s Style
Committee, recommended this change to achieve consistency with the treatment elsewhere of
cross-references in the rules, and the Subcommittee saw no substantive 1ssue with the change.

(2) Substitution of “written or electronic” for “regardless of the form™ in proposed Rule
26(b)(4)(B): Because the published rule provided protection for draft reports or disclosures
“regardless of the form” of the draft, the published Committee Note raised the possibility of an
“oral draft.” The Subcommittee proposes changing (B) to refer to “written or electronic” drafts
because it became concerned that it could not say what an “oral draft” would be. Anything that
the amendment seeks to protect should be encompassed within protection for “written or
electronic” drafts, which are the only type the Subcommittee has heard about. To the extent an
“oral draft” would really consist of communications between the lawyer and the expert witness,
the pertinent protections come from (C), not (B). And (C) is explicitly hmited so that inquiry is
allowed about three specified topics. If protection does not apply under (C), retaining “regardless
of the form” in (B) creates a risk that (B) might be invoked to nullify the discovery (C) seeks to
assure. If, for example, a lawyer contends that all oral interaction with the expert witness was
part of the preparation of an “oral draft” of the expert’s report, (B) might be advanced as an
objection to discovery about communications that (C)(i), (ii), or (i) seek to assure can occur.
Substituting “written or electronic,” on the other hand, seems to provide all the protection we
want to provide under (B) and to obviate the undesirable practices that have grown up in efforts
to avoid creating a “draft report.” Venturing beyond that to provide protections for “oral reports™
creates uncertainties best avoided by making this change.

(3) Restyling of Rule 26(b)}{(4XC)1). (1), and (in): The first letter 1n each of these items
has been changed to lower case per restyling recommended by Prof. Kimble.
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(4) Revisions of Commuttee Note tg avoid implication that Rule 26(a)(2)(C) summary of
facts applies to all facts known to a “hybrid” fact/opinion expert witness: At two points, the
Committee Note was clanfied to defeat arguments that the witness could not testify to any facts
not included 1n the new attorney disclosure regarding opmions to be offered by witnesses not
required to provide a full expert report. The concern was that sometimes lawyers encounter
difficulty communicating with these nonretained experts, and that it should be made clear not
only that the new provision only requires a “summary,” but that this summary requirement only
applies to the facts that bear on the opinion to be offered under Fed. R. Evid. 702, not to all
factual evidence the witness may offer.

(5) Revision of Committee Note regarding replacement of “regardless of the form” with
“written or electronic” in Rule 26(b)(4)(B): This change is explained as ensuring that Rule

26(b)(3)’s limtation of its protections to “documents or tangible things” does not limit the new
rule’s protection with regard to electronic draft reports or disclosures.

(6) Addition of Committee Note language regarding communications between attorney
and assistants of expert: Addressing a concern raised during the public comment period,

Committee Note language was added to make clear that the protected “communications” covered
by the rule include those with the expert’s assistants.

(7) Addition of Committee Note language making clear that the discovery revision

should have no effect on Daubert decisions: Addressing another concern raised by some, a
sentence was added affirming that the gatekeeping function remains the same.

(8) Deletion of reference to use at trial: The paragraph in the published draft Committee
Note regarding use at trial 1s deleted as unnecessary and arguably inappropriate 1n a note to a
Civil Rule about discovery.

Subcommuttee consideration of other possible changes: The Subcommittee also gave

serious consideration to a number of additional possible changes to the published preliminary
draft, as described more fully 1n the notes of its telephone conference. Ultimately it decided that
further changes were not appropriate. In addition, the Subcommittee unanimously concluded that
another restyling suggestion from Prof. Kimble -- to combine Rule 26(b)(4)(B) and (C) into a
single provision -- would have undesirable substantive effects, particulatly given the change in
(B) to provide protection only for “written or electronic” drafts, while (C) protects
communications between attorneys and retained expert witnesses “regardless of the form of the
communications ” This discussion is reflected in the notes of the March 5 conference call, and
an attempt 1s made there to show how the rule would have looked under Prof. Kimble’s restyling.
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[Additions to rule language are indicated by double underlining, and deletions to 1nitially
proposed rule language are indicated by underscoring and strikeover Changes to
Committee Note language are indicated by underscore for additions and stnkeover for

deletions.]
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Revised Rule 26 Amendment Proposal
April 20-21 Advisory Commuttee Meeting

Rule 26. Duty to Disclose; General Provisions Governing
Discovery

(@

Required Disclosures

* %k k k%

(2) Disclosure of Expert Testimony

(A) In General. In addition to the disclosures

(B)

requred by Rule 26(a)(1), a party must
disclose to the other parties the identity of
any witness 1t may use at trial to present
evidence under Federal Rule of Ewvidence
702, 703, or 705

Witnesses Who Must Provide a Written

Report.  Unless otherwise stipulated or
ordered by the court, this disclosure must be
accompanied by a written report — prepared
and signed by the witness — 1f the witness 18
one retained or specially employed to provide
expert testimony 1n the case or one whose
duties as the party’s employee regularly
involve giving expert testimony. The report

must contain:
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(ii)

(iii)

(iv)

v)

(vi)

4
a complete statement of all opinions the
witness will express and the basis and
reasons for them;

the facts or data or-other-mformatron
considered by the witness in forming
them

any exhibits that will be used to
summarize or support them;

the witness’s qualifications, including a
list of all publications authored in the
previous ten years;

a list of all other cases in which, during
the previous four years, the witness
testified as an expert at trial or by
deposition; and

a statement of the compensation to be
paid for the study and testimony in the

casc.

Witnesses Who Do Not Provide a Written

Report.  Unless otherwise stipulated or

ordered by the court, if the wilness is not

required to provide a written report. this the

Rule 26(a}2A) disclosure must state:

(0}

the subject matter on which the witness

is_expected to present evidence under
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Federal Rule of Evidence 702, 703, or

705: and

(ii) a summary of the facts and opintons to

which the witness 1s expected to testify.

(D€) Time to Disclose Expert Testimony A party
must make these disclosures at the times and
in the sequence that the court orders. Absent
a stipulation or a court order, the disclosures
must be made:

(i) at least 90 days before the date set for
trial or for the case to be ready for tnal; or
@ii) 1f evidence 1s intended solely to
contradict or rebut evidence on the same
subject matter identified by another party
under Rule 26(a)(2)(B) or (C), within 30 days
after the other party’s disclosure.

(EP) Supplementing the Disclosure The parties
must supplement these disclosures when
required under Rule 26(e).

* %k K k ok

(b) Discovery Scope and Limits

* ok kK k

(4) Trial Preparation: Experts.

(A) Deposition of an Expert Who May Testify. A

party may depose any person who has been

identified as an expert whose opinions may
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be presented at trial. If Rule 26(a)(2)}(B)
requires a report from the expert, the
deposition may be conducted only after the
report 15 provided.

Trial Preparation Protection for Drafi

Reports or Disclosures. Rules 26(b)(3)}(A)

and (I3) protect written or electronic drafts of

any report or disclosure required under Rule
26(a)(2)rregardtessof the fornrof-thedraft.’

Trial Preparation Protection _ for

Communications Between Party’s Attorney

and Expert Witnesses. Rules 26(b)(3)(A) and
(B) protect communications between_the
party’s attorney and any witness required to
provide a report under Rule 26(a)(2}(B),

regardless of the form of the

communications, except to the extent that the

communications:

(i) rRelateto compensation for the expert’s

study or testimony:

(ii) identify facts or data that the party’s

' This revision of the rule language is designed to avoid possible

complications from the suggestion that there is such a thing as an
“oral draft” of an expert report. To the extent 1t 1s important to
protect oral interactions between counsel and the expert witness,
proposed Rule 26(b)(4)(C) should provide sufficient protection. It
provides protection for commumcations “in any form.” Drafts
would ordinarily be either wnitten or electronic, and should be
protected by this revised provision,
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attornev provided and that the expert

considered 1n forming the opinions to be

expressed; or

iiif) iidentify assumptions that the party’s

attorney provided and that the expert

relied upon 1n forming the opinions to

be expressed.

(DB) Expert Employed Only for Trial Preparation,

Ordinarly, a party may not, by interrogatories
or deposition, discover facts known or
opinions held by an expert who has been
retained or specially employed by another
party in anticipation of litigation or to prepare
for trial and who 1s not expected to be called
as a witness at trial. But a party may do so
only:
(i) as provided in Rule 35(b); or
(ii) on showing exceptional circumstances
under which it is impracticable for the
party to obtain facts or opinions on the

same subject by other means.

{E€) Payment Unless manifest injustice would

result, the court must require that the party

seeking discovery.
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(i) pay the expert a reasonable fee for time
spent 1n responding to discovery under
Rule 26(b)(4)(A) or (DB); and

(ii) for discovery under (DB), also pay the
other party a fair portion of the fees and
expenses 1t reasonably incurred in
obtamming the expert’s facts and
opinions,

LI B

COMMITTEE NOTE

Rule 26. Rules 26(a)(2) and (b){(4) are amended to address
concerns about expert discovery. The amendments to Rule 26(a)(2)
require disclosure regarding expected expert testimony of those
expert witnesses not required to provide expert reports and limit the
expert report to facts or data (rather than “data or other information,”
as 1n the current rule) considered by the witness. Rule 26(b)(4) 1s
amended to provide work-product protection against discovery
regarding draft expert disclosures or reports and — with three specific
exceptions — communications between expert witnesses and counsel.
Together, these changes provide broadened disclosure regarding some
expert testimony and require justifications for disclosure and
discovery that have proven counterproductive.

The rules first addressed discovery as to trial-witness experts
when Rule 26(b)(4) was added in 1970, permitting an interrogatory
about expert testimony. In 1993, Rule 26(b)(4)(A) was revised to
authorize expert depositions and Rule 26(a)(2) was added to provide
disclosure, including — for many experts — an extensive report.
Influenced by the Commuttee Note to Rule 26{(a)(2), many courts read
the provision for disclosure 1n the report of “data or other information
constdered by the expert in forming the opimons” to call for
disclosure or discovery of all commumnications between counsel and
expert witnesses and all draft reports.

The Committee has been told repeatedly that routine discovery
into attorney-expert communications and draft reports has had
undesirable effects. Costs have risen. Attorneys may employ two
sets of experts — one for purposes of consultation and another to
testify at trial — because disclosure of their collaborative interactions
with expert consultants would reveal therr most sensitive and
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confidential case analyses, often called “core” or “opinion™ work
product. The cost of retaining a second set of experts gives an
advantage to those litigants who can afford this practice over those
who cannot. At the same time, attorneys often feel compelled to
adopt an excessively guarded attitude toward their interaction with
testifying experts that impedes effective communication. Experts
might adopt strategles that protect against discovery but also interfere
with their effective’ work, such as not taking any notes, never
preparing draft reports, or using sophisticated software to scrub their
computers’ memories of all remnants of such drafts. In some
instances, outstanding potential expert witnesses may sumply refuse
to be mvolved because they would have to operate under these
constraints.

Rule 26(a)(2)(B) 1s amended to specify that disclosure is only
required regarding “facts or data” considered by the expert witness,
deleting the “or other information” phrase that has caused difficulties.
Rule 26(a)(2)(C) is added to mandate disclosures regarding testimony
of expert witnesses not required to provide expert reports. Rule
26(b){(4) is amended to provide work-product protection for draft
reports and attorney-expert communications, although this protection
does not extend to communications about three specified topics.

Rule 26(a}(2)(B). Rule 26(a)(2)(B)(11} 1s amended to provide
that disclosure include all “facts or data considered by the witness in
forming” the opinions to be offered, rather than the “data or other
information” disclosure prescribed in 1993. This amendment to Rule
26(a)(2)(B) is intended to alter the outcome 1n cases that have relied
on the 1993 formulation as one ground for requiring disclosure of all
attorney-expert communications and draft reports. The amendments
to Rule 26(b}(4) make this change explicit by providing work-product
protection against discovery regarding draft reports and disclosures
or attorney-expert communications.

The refocus of disclosure on “facts or data” 1s meant to limit the
disclosure requirement to material of a factual nature, as opposed to
theories or mental impressions of counsel. At the same time, the
intention is that “facts or data” be interpreted broadly to require
disclosure of any material received by the expert, from whatever
source, that contains factual ingredients The disclosure obligation
extends to any facts or data “considered” by the expert in forming the
opinions to be expressed, not only those relied upon by the expert.

* This word was removed as unnecessary.
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Rule 26(a)(2)(C). Rule 26(a)(2)(C) is added to mandate
summary disclosures of regarding the opinions to be offered by expert
witnesses who are not required to provide reports under Rule
26(a)(2)(B)_and of the facts supporting those opinions.’ It requires
disclosure of information that could have been obtained by a simple
interrogatory under the 1970 rule, but now depends on more
cumbersome discovery methods. This disclosure will enable parties
to determine whether to take depositions of these witnesses, and to
prepare to question them 1n deposition or at trial. [t 1s considerably
less extensive than the report required by Rule 26(a)(2}(B). Courts
must take care against requiring undue detail, keeping in mind that
these witnesses have not been specially retained and may not be as
responsive to counsel as those who have.

This amendment resolves a tension that has sometimes
prompted courts to require reports under Rule 26(a)(2}(B) even from
witnesses exempted from the report requirement, reasoning that
having a report before the deposition or trial testimony of all expert
witnesses 1s desirable. See Minnesota Min. & Manuf. Co. v Signtech
USA, Ltd , 177 FR.D 459, 461 (D. Minn. 1998) (requring written
reports from employee experts who do not regularly provide expert
testimony on theory that doing so is “consistent with the spirit of Rule
26(a)(2)(B)” because it would eliminate the element of surprise);
compare Duluth Lighthouse for the Blind v. C.B. Bretting Manuf
Co, 199 F.R.D. 320, 325 (D. Minn. 2000) (declining to impose a
report requirement because “we are not empowered to modify the
plain language of the Federal Rules so as to secure a result we think
1s correct”). With the addition of Rule 26(a)(2)(C) disclosure for
expert witnesses exempted from the report requirement, courts should
no longer be tempted to overlook Rule 26(a)(2)(B)’s limitations on
the full report requirement.

A witness who 15 not requred to provide a report under Rule
26(a)(2)(B) may both testify as a fact witness and also provide expert
testimony under Evidence Rule 702, 703, or 705. Frequent examples
include physicians or other health care professionals and employees
of a party who do not regularly provide expert testimony. Parties
must 1dentify such witnesses under Rule 26(a)(1)(A) and provide the
disclosure requured under Rule 26(a)(2)(C) with regard to their expert
opinions. This disclosure obhigation does not include facts unrelated

to the expert opinions the witness will present.’

? This sentence was revised to clarify that the fact-disclosure
requirement applies only to those facts that support the opinion to
be offered, and to emphasize that only a “summary” is required.

* This added sentence reaffirms (along with the language added at
ftn. 3 above) that the disclosure obligation is limited to the facts
bearing on the expected opinion
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Rule 26(a)(2)(D). This provision (formerly Rule 26(a)(2)(C))
1s amended shightly to specify that the time limuts for disclosure of
contradictory or rebuttal evidence apply with regard to disclosures
under new Rule 26(a}(2)(C), just as they do with regard to reports
under Rule 26(a)(2)}(B).

Rule 26(b)(4). Rule 26(b}(4}(B) 1s added to provide work-
product protection under Rule 26(b)(3}(A) and (B) for drafts of expert
reports or disclosures. This protection applies to all witnesses
identified under Rule 26(a)(2)(A), whether they are required to
provide reports under Rule 26(a}(2)(B) or are the subject of disclosure
under Rule 26(a)(2)(C). It applies to any draft report or disclosure, 1n

written or_electronic form, without regard to whether it would be
considered a “document or tangible thing” within Rule 26(b)(3 N{M

regardiessofthe-formrof the-draft;- whetheroral,-written;etectronic;
orotherwise.® It also applies to drafts of any supplementation under
Rule 26(e); see Rule 26(a)(2)(E).

Rule 26(b)(4)(C) is added to provide comparabte® work-product
protection for attorney-expert communications regardless of the form
of the communications, whether oral, written, electronic, or
otherwise. The addition of Rule 26(b)(4)(C) 1S demgned to protect
counsel’s work product and ensure that lawyers may interact with
retained experts without fear of exposing those commumcatlons to

searching discovery routine-whotesatediscovery.” The protection is
limited to communications between an expert witness required to
provide a report under Rule 26(a)(2)}(B) and the attorney for the party
on whose behalf the witness will be testifying. Protected
“communications” include those between the party’s attorney and
assistants of the expert witness." The rule provides no protection for
communications between counsel and other expert witnesses, such as
those for whom disclosure is required under Rule 26(a)(2)(C). Itdoes

5 This change in Note language recognizes the revision in Rule
26(b)(4)(B) that limits the rule to written or electronic drafts. It
removes from the Note the notion of an “oral” draft that was
previously included.

% The word “comparable” 15 deleted here to avoid confusion since
the “regardless of the form” language has been removed from (B),
and the protection is not, in that sense, comparable.

7 This language was changed because “routine wholesale
discovery” seemed somewhat colloquial and perhaps inappropriate
for a Committee Note.

® This addition 15 designed to address concerns raised during the
public comment period about protecting attorneys’
communications with assistants such as graduate students or staff
of the expert witness.
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not exclude protection under other doctrines, such as privilege or
independent development of the work-product doctrine.

Rules 26(b)(4)(B) and (C) apply to all discovery regarding the
work of expert witnesses. The most frequent method is by deposition
of the expert, as authorized by Rule 26(b)(4)(A), but the protections
of (B) and (C) apply to all forms of discovery.

Rules 26(b)(4)(B) and (C) do not impede discovery about the
opinions to be offered by the expert or the development, foundation,
or basis of those opinions. For example, the expert’s testing of
material involved n litigation, and notes of any such testing, would
not be exempted from discovery by this rule. Similarly, inquiry about
communications the expert had with anyone other than the party’s
counsel about the opinions expressed is unaffected by the rule
Counsel are also free to question expert witnesses about alternative
analyses, testing methods, or approaches to the issues on which they
are testifying, whether or not the expert considered them 1n forming
the opinions expressed. These discovery changes therefore do not
affect the gatekeeping functions called for by Daubert v Merrell Dow
Pharmaceuticals, Inc . 509 U.S. 579 (1993), and related cases.’

The protection for communications between the retained expert
and “the party’s attorney” should be applied in a realistic manner, and
often would not be limited to communications with a single lawyer
or a single law firm. For example, it may happen that a party is
involved in a number of suits about a given product or service, and
that a particular expert witness will testify on that party’s behalf in
several of the cases. In such a situation, a court should recognize that
this protection applies to communications between the expert witness
and the attorneys representing the party w any of those cases.
Similarly, communications with in-house counsel for the party would
often be regarded as protected even if the in-house attorney is not
counsel of record in the action. Other situations may also justify a
pragmatic application of the “party’s attorney” concept.

Although attorney-expert communications are generally
protected by Rule 26(b)(4)(C), the protection does not apply to the
extent the lawyer and the expert communicate about matters that fali
within three exceptions. But the discovery authorized by the
exceptions does not extend beyond those specific topics. Lawyer-
expert communications may cover many topics and, even when the
excepted topics are included among those mvolved in a given
communication, the protection applies to all other aspects of the
communication beyond the excepted topics.

First, under Rule 26(b)(4)(C)(1) attorney-expert communications
regarding compensation for the expert’s study or testimony may be

’ This sentence is added to address any concerns that Daubert
analysis might be affected by this rule change.
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the subject of discovery. In some cases, this discovery may go
beyond the disclosure requirement 1n Rule 26(a)(2)(B)(v1) It is not
limited to compensation for work forming the opimons to be
expressed, but extends to all compensation for the study and
testimony provided in relation to the action. Any communications
about additional benefits to the expert, such as further work 1n the
event of a successtul result in of the present case, would be included.
This exception includes compensation for work done by the expert
witness personally or by another person associated with the expert in
providing study or testimony in relation to the action. Compensation
paid to an organization affiliated with the expert is included as
compensation for the expert’s study or testimony. The objective is to
permit full inquiry into such potential sources of bias.

Second, consistent with Rule 26(a)(2)(B)(n), under Rule
26(b)}(4)(C)(ii) discovery is permitted to identify facts or data the
party’s attorney provided to the expert and that the expert considered
in forming the opinions to be expressed. In applying this exception,
courts should recognize that the word “considered” 1s a broad one, but
this exception is limited to those facts or data that bear on the
opinions the expert will be expressing, not all facts or data that may
have been discussed by the expert and counsel. And the exception
applies only to communications “identifying” the facts or data
provided by counsel; further communications about the potential
relevance of the facts or data are protected.

Third, under Rule 26(b}(4)(C){(in) discovery regarding attorney-
expert communications is permitted to identify any assumptions that
counsel provided to the expert and that the expert relied upon in
forming the opinions to be expressed For example, the party’s
attorney may tell the expert witness to assume that certain testimony
or evidence is true, or that certain facts are true, for purposes of
forming the opinions they will express. Similarly, counsel may direct
the expert witness to assume that the conclusions of another expert
are correct in forming opintons to be expressed. This exception is
limited to those assumptions that the expert actually did rely upon in
forming the opinions to be expressed. More general attorney-expert
discussions about hypotheticals, or exploring possibilities based on
hypothetical facts, are outside this exception.

The amended rule does not absolutely prohibit discovery
regarding attorney-expert communications on subjects outside the
three exceptions in Rule 26(b)(4)(C), or regarding draft expert reports
or disclosures. But such discovery is permitted regarding attorney-
expert communications or draft reports only in limited circumstances
and by court order No such discovery may be obtained unless the
party seeking it can make the showing specified in Rule
26(b)3)(A)(11) — that the party has a substantial need for the
discovery and cannot obtain the substantial equivalent without undue
hardship. It will be rare for a party to be able to make such a showing
given the broad disclosure and discovery otherwise allowed regarding
the expert’s tesimony. A contention that required disclosure or

182



420R26 WFD

14

discovery has not been provided 1s not a ground for broaching the
protection provided by Rule 26(b)(4)(B) or (C), although it may
provide grounds for a motton under Rule 37(a).

In the rare case in which a party does make a showing of such
a substantial need for further discovery and undue hardship, the court
must protect against disclosure of the attorney’s mental impressions,
conclusions, opinions, or legal theories under Rule 26(b)(3)(B). But
this protection does not extend to the expert’s own development of
the opinions to be presented; those are subject to probing in
deposition or at trial.

Former Rules 26(b)(4)}(B} and {C) have been renumbered (D)
and (E), and a shght revision has been made in (E) to take account of
the renumbering of former (B).

' This paragraph is deleted on the ground that it may be
mappropriate for a Committee Note to a Civil Rule to mnstruct on
admissibility at trial -- more commonly governed by the Evidence
Rules -- and as unnecessary to cure the problems addressed by
these amendments to the discovery rules.
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Notes of March 5 Conference Call

Discovery Subcommittee
Advisory Commuttee on Civil Rules

The Discovery Subcommittee of the Advisory Committee on Civil Rules had a
conference call on March 5, 2009. Participating were Judge David Campbell (Subcommuttee
Charr), Judge Mark Kravitz (Chair of the Advisory Committee), Chulton Varner, Daniel Girard,
Prof. Edward Cooper (Reporter of the Advisory Committee) and Prof. Richard Marcus (Assoc.
Reporter of the Advisory Commiittee). Anthony Valukas, a member of the Subcommuttee, was
unable to participate but submitted reactions on the 1ssues to be discussed in advance of the
conference call.

Judge Campbell opened the discussion by suggesting that the topics be covered in the
order specified in Prof. Marcus’s Feb. 26 memo.

(1) Limiting protections of Rule 26{(b}(4)(C)
to retained experts

This issue was introduced 1n the matenals for the conference call as involving easy
drafting 1f attorney communications with all witnesses who may offer testimony covered by Fed.
R. Evid. 702 are to be covered by the new protection. But expanding the protection to this extent
might well be overbroad, and some who favored considering an extension to nonretained expert
witnesses wanted 1t only for in-house experts. Indeed, that was much of the argument in favor of
expansion -- that lawyers need to talk to these employees of the client and that some states’
attitude on the control group test may mean that there 1s no attorney-client protection for such
conversations. Work product protection might often apply, but that could possibly be debated
also. Drafting a rule that provides protections only to some experts not required to prepare a
report but not to others would be considerably trickier than providing it for all who would offer
expert opinion testimony. Would only “employees” be eligible? How about retired former
employees? How about “independent contractors”?

Even if suitable drafting could workably distinguish between nonretained experts who are
covered and those who are not, real concerns remain. As is often the case, an endunng problem
is the “hybrid” fact/expert witness. The discussion during the Feb. 3 meeting touched
occasionally on such problems. If one considers that at some companies or organizations most or
all of those involved in the activities giving rise to a lawsuit might be considered experts to some
extent, the sweep of affording protection under the rule to otherwise unprotected
communications could be quite broad. And it could be that, when they are really functioning in a
manner like the role of outside experts, one would consider these in-house experts “retained or
specially employed” and therefore subject to the report requirement and also protected by
proposed 26(b)(4)(C). During the hearings, several witnesses favoring expansion of the
protection also acknowledged that they could largely solve the problem by “retamning” the
witness (although this would mean that the full report requirement would apply with regard to
that witness). Whether there is really a problem here could be debated, and 1t does not seem to
have been one we heard about before. The New Jersey rule applies only to experts “retained or
specially employed,” and we were told during the San Francisco hearing that this limitation had
caused no difficulty in New Jersey.
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One further thought related to the next topic: To the extent the Rule 26(b)(4)(C)
protection applies also to attorney communications with “assistants” of the expert witness,
extending it to expert witnesses not specially retained may include an additional and substantial
layer of party employees who are the “assistants” of the employees who will -- in whole or 1n part
-- give expert opinion testimony. If those experts or their assistants were also actors involved in
the underlying events, that protection could prove important.

None on the call favored expanding the communications protection in (C) to include
experts not specially retaned.

There was discussion whether the transmuttal to the Standing Committee should express
regret that it seemed too late in the process for such an expansion. Perhaps it would be desirable
to suggest n that way that future expansion was a possibility depending on expernience under the
amended rule. This observation prompted the reaction that such expansion might be dubious:
“Do we really want to provide that protection for commumications with the police officer or the
treating physician?”

The response was that we do not, but that things are different when the communication is
with the client’s employee who will give expert testimony. As to that concern, however, it was
noted that a major concern of many who raised this issue during the public comment period
seemed to be that the attorney-client privilege might not be a broad as they would prefer. If so, 1t
is dubious for the rules to be designing work-product protection to plug holes 1n the attorney-
client privilege. They are really not the same thing. It was also noted that, with regard to in-
house expert witnesses, it often will be possible to take extra measures to ensure that they are
“specially retained” to assist the lawyer and provide expert testimony. Then the Rule 26(a}(2)(B)
report requirements would apply to them, but so would the communications protections of Rule
26(b)(4){C). Changing our rule proposal to obviate that step 1s dubious. Finally, it was noted
that trying to provide communications protections only for “employees” could raise tricky 1ssues
regarding former employees and independent contractors.

Ulumately, the resolution was that no change was needed, but that it would be valuable to
make clear 1n the transmittal to the Standing Commuttee that this 1ssue was considered carefully
and to suggest some of the reasons why no change seemed appropriate.

(2) Communications with the expert’s staff

The concern about attorney cominunications with the expert’s staff was raised during the
public comment period. The possibility of changing rule language to address this concern caused
uneasiness about possible side effects. Most experts don’t have employees, and even if they do
the possibility of deposing an employee 1s not a realistic worry. One reaction was: “If somebody
tried to do that, you could almost certainly get a protective order.” The need for some protection
for communicating with others in the expert’s office was confirmed, however, by an example
from experience. X, a leading groundwater expert, 1s often called as an expert witness. But
lawyers who retain X quickly find that their dealings are almost entirely with ¥, who works 1n Xs
office. Y 1s the one who 15 in the office, and X is often out of the office. When counsel contact
the office, Y 1s usually the one they will be talking to in order to convey information to X or learn
about the insights or concerns of X. Should there be uncertainty about whether those
communications with ¥ are protected? That could inhibit the sort of collaboration we seek to
facilitate.
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The consensus was that some recognition of this sort of situation would be desirable, but
that the place to do so was in the Note. It was agreed that the way to do so was to add the
following after line 167 in the published Note.

Protected “communications” include those between the party’s attorney and
assistants of the expert witness.

The langnage eventually selected was “assistants” rather than the “staff” of the expert witness or
“agents” of the expert. The selected language seemed best to capture what we were trying to
accomplish. It seemed to apply to any who would assist the expert witness in preparing for the
testimony -- including the drafting of the expert’s report.

(3) Commuttee Note paragraph on use at trial

The question of use at trial first arose early in Advisory Committee discussion of this
possible set of amendments. Considerable research allayed concerns that the possibility of
inquiry at trial would undercut the changes in attorney behavior that the discovery amendments
were designed to accomplish. Nonetheless, a paragraph (lines 241-48 of the published draft)
adverted to the expectation that at trial courts would respect the limitations embodied 1n the
rules.

Whether such an observation is appropriate or needed was discussed The Supreme
Court’s declaration in the Nobles case that work product protection applies at trial suggested that
there was no need to say so in the Note. Another practical consideration that suggests 1t is not
necessary is that lawyers are unlikely to ask questions at trial 1f they have not determined through
discovery what the answer is.

On the question whether 1t 1s appropriate to include such a comment, 1t 1s certainly true
that, in general, a Committee Note to a Civil Rule 1s not a way to affect admissibility
determinations at trial, which are normally governed by the Evidence Rules. But to some extent
the Civil Rules can affect admissibility at trial. An obvious example is Rule 37(c)(1), which says
that items that were not disclosed when the discovery rules said they should be turned over may
not be “used” at trial. It was also noted that the Committee Note to our package of amendments
says at line 240 as published that the protections the amended rule provides for lawyer-expert
communications do not impede thorough interrogation “in deposition or at trial.” That comment
15 1n a context that is quite different -- designed only to emphasize that lawyers have manifold
opportunities to challenge the expert’s opinions under the amended rule -- but 1t shows that some
commentary about what will happen at trial i1s sometimes appropriate 1n a Civil Rule Commuttee
Note.

Ultimately, this could be seen as an 1ssue of rulemaking process, and the conclusion was
that it would be better to remove this paragraph because 1t is dubious to include it in the Note
and, 1n all likelihood, unnecessary. It would be good for the transmittal material to explain the
deletion 1n such terms for the Standing Commuttee
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(4) Reference to Daubert

There have been expressions of concern that this discovery change mught affect Daubert
decisions on the admissibility of proposed expert testimony. That 1s not the goal. Saying so in
the Note seems worthwhile. Vanious methods of saying so have been considered. Simplicity and
brevity eventually appeared preferable to adding detail The consensus was to add the followng
at line 153 of the published draft:

These discovery changes therefore do not affect the gatekeeping functions called for by
Daubert v. Merrell Dow Pharmaceuticals, Inc., 509 U.S. 579 (1993), and related cases.

(5) Possible negative implication on privilege
protection due to new disclosure requirement

There have been some suggestions that adding a disclosure requirement for experts not
required to make a report, while limiting the communications protection in proposed Rule
26(b)(4)(C) to those who are required to prepare a report, could imply that existing protections
for attorney communications with these expert witnesses no longer apply. That would be a result
like the consequence of the addition of the expert report requirement in 1993 for the experts
covered by 26(b}(4)(C) It might be supported 1n part on the following language at lines 134-36
of the published draft Committee Note to Rule 26(b)(4)(C): “The rule [26(b)(4)(C)] provides no
protection for communications between counsel and other expert witnesses, such as those for
whom disclosure is required under Rule 26(a){(2)(C).”

One possibility would be to add a sentence to the Committee Note with regard to Rule
26(a)(2)(C) saying that the disclosure obligation did not abridge privilege or work-product
protection with regard to such witnesses. The response to this idea was the published draft
Committee Note already deals with the issue right after the material quoted just above (in hnes
136-38):

It [Rule 26(b)(4)(C)] does not exclude protection under other doctrines, such as privilege
or independent development of the work-product doctrine.

Additionally, unlike the situation 1n 1993, there is nothing 1n the current amendment package like
the Committee Note in 1993 saying that the result of that amendment was to defeat privilege or
work-product protections for information provided to the expert. This time, the overall thrust of
the amendments is to provide protection even with regard to expert witnesses required to provide
a report. The consensus was that the statement already 1n the Note should suffice, and that
adding a paralle] statement in the portion of the Note focused on Rule 26(a)(2)(C) would not be
necessary.

(6) Refining what “facts” must be disclosed
under Rule 26(b)(2)(C)

One comment urged that amendment to Rule 26(a)(2)(C) be changed to clarify that the
“facts” that must be disclosed are only those related to the opinion to be offered by the witness.
One reaction to this concern was that 1t looked like what a person trying very hard to find
something to object to would raise, and that 1t was not a real problem. Although that was
generally agreed, another related concem emerged
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The related concern was that, as to some witnesses for whom disclosure 1s required {(e.g.,
the treating doctor or a police officer), the lawyer may have great difficulty gathering the details.
It 1s possible that some facts would emerge only later, and not 1n the hurried phone conversation
the lawyer can arrange with the expert witness. Should there be a risk that the witness would not
be allowed to offer those facts that also support the opimon because they were not included i the
disclosure? Perhaps the amendment should be revised to explain that only the facts on which the
opinton is based need be included.

A response was that the initial draft of this amendment package was long ago softened
from more demanding disclosure requirements instead to require only a “summary,” and that the
current Committee Note makes clear from the outset that the disclosure is about the opinion, not
all facts on which the witness would testify. To the extent some facts are left out, the reference
to a “summary” is likely to be of more use than distinguishing between those facts that relate to
the opinion and others that do not. Since there is no obligation under Rule 26(a)(2) to disclose
anything except in connection with such an opimon, 1t would be very odd to exclude the
unrelated facts. And for those that are related but were not included, the summary requirement is
designed to deflect undue demands. It was noted that the Note now says (as published, lines 81-
84): “Courts must take care against requiring undue detail, keeping in mind that these witnesses
have not been specially retained and may not be as responsive to counsel as those who have.”

Changing the rule amendment seemed not to be warranted, but some adjustment of
Committee Note language did seem worthwhile. A consensus found the following revision at
lines 72-74 of the published draft to satisfy the concemn:

Rule 26(a)(2)(C) 1s added to mandate summary disclosures of regarding the opinions to
be offered by expert witnesses who are not required to provide reports under Rule
26(a)(2)(B)_and of the facts supporting those opinions.

(7) Preservation and privilege log treatment

The Federal Magistrate Judges Association supported the amendments, but also
expressed concern about the omission of discussion of preservation and/or the listing of protected
matters on privilege logs. It was agreed that these are important topics, but also that they are not
what this amendment package was seeking to address. Trying to include something about these
topics would therefore go beyond the amendments being proposed. The consensus was to make
no changes.

(8) Restyling 1ssues

Prof. Kimble sent us his style proposals in December. The topic was introduced as
involving three possible reactions from the Subcommuttee, and ultimately from the full
Committee. Style issues are under the general jurisdiction of the Standing Committee’s Style
Subcommuttee, which Prof. Kimble advises. If something is purely a matter of style, that
committee’s direction should control, although the Advisory Commuttee could bridle at 1t as bad
style The key concern from the Advisory Commuttee’s perspective, however, should be whether
“style” changes really raise a nsk of frustrating or complicating the objective of rule provisions.
Amendments are designed to accomphish certain purposes, and to be used by lawyers and judges
in courtrooms across the land. If “style” changes make amendments less effective or frustrate
their goals, the Advisory Committee may say that the matter is not purely one of style and goes to
substance, which is the province of the Advisory Commiittee, not the Style Subcommittee.
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Rule 26{(a)(2}C): Prof. Kimble says that “Rule 26(a){(2){A)” should be deleted from line
36 of the published rule amendment draft because 1t is an unnecessary cross-reference. His
proposal reflects a more general preference in the style project not to include unnecessary cross-

references in the rules.

In terms of the Advisory Commuttee’s role, then, the question is whether the cross-
reference 1s unnecessary. Many lawyers don’t read rules -- or amendments -- in full, and
therefore they may not appreciate how new pieces connect to existing pieces unless the existing
pieces are brought to their attention in the new pieces. Thus, a cross-reference 1n an amendment
may be important to explain what is meant even 1f a careful reading of the full rule should make

that clear.

In this mstance, Rule 26(b)(2)(B) does say that “this disclosure™ (required by Rule
26(b)(2)(A)) must be accompamed by a written report. It would be wholly consistent with that
locution for new (C) to say “this disclosure” rather than “the Rule 26(a){(2)(A) disclosure,” a
change consistent with what Prof. Kimble urges. The question is whether a lawyer who focuses
only on the amendment will understand the reference if the rule number is not included. Because
the lawyer will have to determine whether the witness is required to provide a report by reference
to 26(a)(2)(B), which uses “this disclosure,” it seems safe enough to delete the rule number. But
in order to be parallel, “this” disclosure seems preferable to “the” disclosure.

Rule 26(a)(4)B) and (C)' Prof Kimble says that the first word in (1), (i), and (iii) of
proposed (C) should not be capitalized. That was agreed to be entirely a matter of style.

Prof. Kimble also proposed combining (B) and (C) into a single provision (to be called
(B)) dealing with drafts and communications. It seerns that Prof. Kimble’s objective in
combimng (B) and (C) into a single provision is to save words. The proposal was conveyed 1n
handwritten notations on the published draft An attempt to show what would result from these
restyling changes produced the following:

(B)  Trial Preparation Protection for Draft Reports or Draft Disclosures, and
Communications Between the Party’s Attorney and an Expert Witness. Rules
26(b)}(3)(A) and (B) protect the following, regardless of their form: drafts of any
report or disclosure required of an expert; and communications between the
party’s attorney and any expert witness required to provide a report, except to the
extent that the communications:

(1) relate to compensation for the expert’s study or testimony;

(1i) identify facts that the party’s attorney provided and that the expert
considered m forming the opinons to be expressed; or

(in) 1dentify assumptions that the party’s attorney provided and that the expert
relied on in forming the opinions to be expressed.

Prof Kimble was not aware that the Subcommuttee would eventually conclude that (B)
should be {mmited to “written or electromc” drafts, while (C) should continue to provide
protection for communications “regardless of the form of the communications.” (Ths topic 1s
covered in item (9) below.) He therefore did not attempt to factor this difference between the
treatment of drafts and communications 1n his restyling efforts, but 1t clearly would magmfy
those difficulties.
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The Subcommittee’s consensus was that -- even without the further complication caused
by the change to (B) it was proposing (see 1tem (9) below) -- combinatton of (B) and (C) would
cause substantive difficulties. Combining the two provisions would invite confusion and could
frustrate what the Subcommittee is trying to do with this set of amendments. Indeed, early n the
drafting process leading to the development of the published proposed amendment, the
Subcommittee tried for some time to devise a workable combined treatment of draft reports and
attorney/expert communications. Only when drafts and communications were separated nto
different provisions did the Subcommuttee make drafting progress that ultimately led to the
published preliminary draft.

One participant’s reaction to the combined provision reproduced above emphasized the
sorts of problems that combining (B) and (C) could cause. It was asked whether the combined
provision meant that draft reports are discoverable to the extent they satisfy (11) -- they identify
facts the party’s attorney provided to the expert. Certainly one could say that a draft report did
that (or, alternatively, identified assumptions, as provided in (111)). Would discovery of draft
reports that identified facts or assumptions provided by the lawyer then be a matter of right under
the amended rule?

The answer was that draft reports can be obtained only when the showing required for
production of work product 1s satisfied. That 1s the clear meaning of (B) in the published draft,
but the combination of (B) and (C) introduced this uncertainty. In all likelihood, the phrase
“except to the extent that the communications,” appearing just before (i) in Prof. Kimble’s
combination of (B) and (C), was meant to convey that the three exceptions apply only to
communications and not to draft reports. At the same time, the basic point 1s that such potential
misconstruction is exactly the sort of confusion that could blunt the attempt to solve expert
discovery problems. Busy lawyers and judges could easily succumb to that misinterpretation if
(B) and (C) were combined. This example shows, 1n short, that combining (B) and (C) would
have the sort of substantive effects that are within the province of the Advisory Commiittee.

It was observed that one manner of combination might avod those difficulties, but that
this solution seems to be contrary to existing style guidelines. If we could subdivide new (B) into
(1) draft reports, and (u1) attorney-expert communications, with the three exceptions clearly tied
only to (ii), that might solve this particular problem (even 1f it would not solve others). But 1t is
our understanding that such further division of rule provisions 1s not allowed. Even if allowed,
this solution would result in the need to create another sub-level of rule provisions and very large
spaces of white space on the page.

In addition, as noted 1 1tem (9) below, the suggestion of removing the “regardless of
their form™ provision from the rule on draft reports, but retaining 1t for attorey-expert
communications, would make combining the two in a single provision even more problematical.

In sum, the consensus was that combining (B) and (C) would threaten or defeat important
objectives sought through the amendments and there would be substantive. It was also noted that
the combination did not really save a lot of language compared to the version developed by the
Advisory Committee, so that it was of limited value in terms of the assumed objectives of the
Style Subcommittee,
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(9) Draft reports and the “regardless
of therr form™ provision

A new question was raised about the “regardless of their form” provision m proposed (B).
This question does not apply to the protection in (C) for attorney-expert communications;
retaining “regardless of form” 1n (C) 1s tmportant.

The concern is that including this phrase in (B) nvites too much gamesmanship. What is
an “oral draft”? The published draft Commutiee Note suggests at line 122 that there is such a
thing. Isn’t anything that might be considered an “oral draft” already protected, to the extent we
want to protect it, by (C) since that would protect attorney-expert communications? And doesn’t
this invite lawyers to take the position that everything done by the expert is somehow a “draft.”
Shouldn’t we be careful about authonzing that sort of thing? Won’t lawyers say that the expert’s
notes and work papers are “drafts.” What if the lawyer says that all conversations she had with
the expert -- even those about matters clearly falling within (C)(i), (ii), or (iii) -- are part of an
“oral draft” of the report. Would that mean they are protected under (B) even though (C) is
designed to guarantee discovery on those topics? Leaving “regardless of their form™ in (B) may
undercut (C).

A reaction was that the notes and work papers examples do not really address the
question raised, for those items are (presumably) in writing. The “regardless of their form”
phrase was included to deal with the limtation m Rule 26(b)(3) that declares that its protection
applies only to “documents and tangible things.” Often a draft report will be in electronic form,
and therefore not clearly within 26(b)(3). The 2006 amendment to Rule 34(b) seems to confirm
that electronically stored information is not a “document,” and it’s surely not tangible So if one
wants to reach those electronic items one needs to go beyond 26(b)(3) as presently written. The
Subcommittee briefly discussed changing 26(b)(3) early 1n its consideration of the current
amendment package, but concluded quickly that attempting to alter the work-product rule could
raise many difficulties.

Nonetheless, the enduring question was “what is an oral draft?” Unless there’s a good
answer to that question -- and 1t involves something we want to protect that 1s not protected by
(C) -- there seems no reasen to 1nvite difficulties by using the “regardless of their form™ phrase in
(B). Indeed, as suggested above, saying there 1s such a thing as an “oral draft” might support
arguments that (B) precludes discovery that (C) tries to make available. It was suggested that it
would suffice to say “written or electronic” drafts are covered. Would that leave anything out?
Would this mean that the expert’s discussion of the problem with anyone would constitute an
“oral draft” of the report? The consensus was that “written or electronic” should suffice as rule
language and would be preferable to “regardless of their form.”

Trying to draft a revision to the rule during the conference call seemed hazardous.
Instead, it was resolved that Prof. Marcus would attempt to work up a revised rule and circulate 1t
by e-mail (an “electronic draft”) for review by the Subcommittee members in the near future. It
was noted that this change in (B) was an additional reason why (B) and (C) should not be
combined.
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SUMMARY OF TESTIMONY AND COMMENTS
RULE 26 DRAFT AMENDMENTS, 2008-09

Rule 26{(a)(2XB) -- “facts or data”

Washington, D.C.
Stephen B, Pershing, Esq. (Amer. Ass’n Justice) (testimony and 08-CV-52): The

proposed substitution of “facts or data” for “facts or other information” would clearly place
within Rule 26(b)(3) work product protection any documentary or other tangible “information”
that counsel exchanges with a testifying expert beyond “facts or data.” AAJ favors this change.

Written Comments

Robert J. Giuffra, Esqg. (08-CV-174) (Federal Bar Council of 2d Cir.). The Council
supports the proposed amendment to Rule 26(a)(2)(B)(ii).
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Rule 26{(a)(2)C) -- Dhsclosure requirement

Washington, D.C

Stephen Morrison, Esq. (testimony and 08-CV-050): 1 fully support addition of this
provision to the rules. This disclosure requirement 1s a rational requirement and does not impose
a heavy burden.

Bruce R. Parker, Esq. (Int'l Assoc of Defense Counsel): This amendment creates a new

category I call “disclosure experts.” One concern would be that local rules or Rule 16 orders
often limit the number of expert witnesses a party can call. How are these witnesses to be
counted? This is not a matter that can, perhaps, be precisely controlled by the national rules, but
at least it would be desirable if the Committee Note said something about the expectation
whether these witnesses should be counted toward the maximum number of expert witnesses to
be permitted.

Debra Tedeschi Herron, Esg. (testimony and 08-CV-45): I agree with the proposed

amendment to Ruie 26(a)(2) Having an attorney-prepared summary protects both sides so as to
promote fairness and avoid trial by ambush.

Latha Raghavan (testimony and 08-CV-051): The proposed rule seems to solve the

dilemma of determining the extent of disclosure necessary for employees who are “experts” due
to the nature of their employment, but do not ordinanly testify as experts. Where I practice, the
magistrate judges often say that if a witness 15 going to offer testimony covered at all by Fed. R.
Evid. 702 there should be a full report. For the clients I represent, this is a major expense, and
also raises issues of attorney-client privilege on occasion. This amendment will reduce
complaints about surprise and deal with the risk of preclusion at trial for the employer. I strongly
support this amendment

Stephen B. Pershing, Esq. (Amer. Ass'n Justice) (testimony and 08-CV-52): The AAJ
supports this change. It provides adequate disclosure of expert opinion and thereby permits
informed decisions about whether to depose the proposed witness. At the same time, it avoids
burdening witnesses who have not made themselves available to be burdened with such litigation
concemns as preparing a full report. The handling of “mixed” witnesses under the rule is
welcome, as 1t imposes the report requirement flexibly based on the character of the testimony
rather than rigidly by witness identity. Excluding Fed. R. Evid. 701 witnesses from the list of
those for whom disclosure is required 1s a correct decision also, because 1t honors the distinction
between lay and expert testimony.

San Antonio

Hon. G. Patnck Murphy (S.D. 1ll.): These proposed changes look sensible to me. This
way, people will not be ambushed by testimony from nonretained expert witnesses.

Wayne Mason (Fed of Def. & Cormp. Counsel) (testimony and 08-CV-125): The
proposed rule is sound. It provides a sound scheme for precluding employee experts from
disclosure requirements.

G. Edward Pickle, Esq. (testimony and 08-CV-110). Requiring in-house experts who
don't regularly provide expert testimony to file full reports would be wasteful. The proposed
disclosure should be sufficient without impesing that burden. The world outside the courtroom
does not revolve around litigation
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Cary E. Hiltgen, Esq. (president elect of DRI) (testimony and 08-CV-117): This
proposed change will be most beneficial and alleviate any concerns about unfair surprise like
those often argued when disputes arise over the Rule 26 report requirement's exception for
certain witnesses who provide expert testimony. Making this change to the rule would reduce
the temptation for courts to conclude that full reports are required from these witnesses despite
their exemption from the report requirement. As things now stand, attorneys feel compelled to
submit an expert report to avord any potential dispute if none is supplied Their fear is not
unfounded, as many courts have mnsisted on reports despite the exception 1n the current rule

San Francisco

Kevin J. Dunne, Esq.: It would be desirable to have more certainty on who's an expert
required to be disclosed.

Peter Q. Glaessner, Esq.: 1 am concerned about situations mn which 1 cannot get the
information needed to provide the disclosure required under proposed Rule 26(a)(2)(C). As a
defense lawyer, I may sometiumes want to list plaintiff's treating doctor as a witness. But I'm
ethically precluded from asking the doctor about his or her opinions outside the context of a
deposition. So I am unfairly constrained by the requirement to provide disclosure on that. This
18 basically a timing issue; the problem would exist if disclosure is required before I can take the
deposition of the treating doctor.

Marc E. Williams (president of DRI} (testimony and 08-CV-135) [ strongly support the

addition of summary disclosure for expert witnesses who are not required to provide a report.
Presently, lawyers may feel obliged to prepare a full report even for experts who are not really
required to provide reports under the rule. This amendment would eliminate this trying
conundrum by ensuring that the parties are able accurately to ascertain the rule’s distinction
between employees who do not provide expert opinions 1n the regular course of their duties and
those hired to provide an expert opinion.

Daniel J Herling. Esq. {testimony and 08-CV-129): [ support this change. It would go

far 1n reducing the number and scope of arguments relating to who is an expert and who 1s not.

Kimberly D. Baker, Esq. (testimony and 08-CV-139): [ encourage the adoption of the
proposed changes to Rule 26(a)(2)(C). The change will allow all parties to get to the task at hand

-- discussing the facts of the case openly and candidly with the experts and formulating opinions
that relate to the disputed 1ssues. A summary of the opinions oftered will apprise opposing
counsel of the opinions held, and counsel can then further explore the factual basis and
assumptions underlying the opinions and prepare for cross-examination of the witness.

Written Comments

Gregory P. Joseph, Esq. (08-CV-055): The proposed disclosure is stmilar in substance to
the pre-1993 interrogatory inquiry about expert testimony. The timing 1s a bit vexing. There 1s
no set time for the new disclosure except “at the times and 1n the sequence that the court orders”
under Rule 26(a}(2)(D). Until pretrial orders are amended to cover these new disclosures, they
may be made at any time up unt:l 90 days before trial. Identical timing for these disclosures and
the Rule 26(a)(2}(B) reports is imphecit. But the reality is that the timing of the reports currently
required 1s governed by pretnial orders. It will take a substantial period of time for pretnal orders
to uniformly cover these new disclosures. Gamesmanship will be possible because the opponent
is forced to respond with expert rebuttal within 30 days. If the new disclosures occur 1n the
middle of intense discovery or motion practice, it may be very challenging to arrange the expert
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testtmony necessary to respond to them within 30 days. In addition, the rule against a second
deposition of a witness could present difficulties if the person so designated has already been
deposed before disclosure. Leave to take a second deposition to deal with the expert disclosures
should not be required. Instead, the party making the disclosure should have the burden to show
that a second deposition is inappropriate 1f that 1s the party's position.

Patrick Allen. Bsq. (08-CV-041): Change is needed. Presently various courts take
different approaches, and there are often situations in which the lawyer knows and can name his
or her expert as required by Rule 26(a}(2)(A) but 1s unable to accompany that disclosure with the
expert's report. The problem 1s that the timing is too strict. There should be more flexibility for
providing the Rule 26(a)(2)(B) expert report. Perhaps the time should be set forth specifically in
the rule.

Hon. Frank H. Easterbrook (7th Circuit) (08-CV-056): In Rule 26(a)(2)(B)(iv}), the word

“authored” appears as a verb. Use of this word as a verb is becoming more common, but it is not
standard usage and is inappropriate for formal writing. The word survived re-stylization but
should be fixed now. It is also imprecise. Suppose an expert wrote in 1996 a paper that was
published in 1998. Should that be included in a st of publications prepared in 2007? Indeed,
the advent of Internet circulation has made “pubhcation” itself ambiguous. In addition, a
sentence in amended Rule 26(a)}(2)}(D) begins “Absent a stipulation.” This use of “absent” is an
archaic legalism that should not be employed in modern writing,

Lawyers for Civil Justice & UJ.S. Chamber Institute for Legal Reform (08-CV-061): We

strongly support this amendment that substitutes an attorney summary disclosure for preparation
of a full report by a trial witness expert who 1s not required to provide a report under Rule
26(a)(2)(B). This change confirms the original intent in 1993 of exempting employee “experts”
from the report requirement Under the actual regime now found 1n many places, an abundance
of caution causes most parties to submit a written report even of “exempt” employees to avoid
the risk of adverse consequences later on. It 1s burdensome and unreasonable for the employee
expert to have to compile the various maternials required for such a report, particularly when the
employee has spent many years at the company and has gained expertise through on-the-job
experience.

Wendy S. Goggin, Esq. (Cluef Counsel, U.S. Dep't of Justice -- Drug Enforcement
Administration) (08-CV-084): We anticipate that many attorneys will still want to take a

deposition of the expert even after receiving the new disclosure, and therefore question whether
the requirement will meet the goal of reducing litigation costs.

Charles Miers, Esq. (08-CV-112): 1 strongly support the changes to Rule 26(a)(2)(C).

Under the current rules, [ am often forced either to submut a full Rule 26 report for employee
experts or risk having the district court preclude them from offering any testimony that may be
considered “expert” in nature. Receiving or providing a Rule 26 report for an employee provides
little benefit in my experience, adds to the costs of litigation, and generally provides nothing
more than what the new rule requires, a summary of the facts and opinions known by the witness.
The parties usually attempt to reach an agreement whereby each party's employees who may be
considered “experts” are exempt from the current report requirement. The amendment wll
prevent manipulation of the rule.

Prof. Stephen D. Easton (08-CV-169): I support the amendment to Rule 26(a){(2)}(C)
regarding disclosures from experts not required to prepare written reports.
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U.S. Dep't of Justice (08-CV-180): The Department supports the concept of requiring
written disclosure of the anticipated testimony of witnesses such as treating physicians and
employees of a party. A written disclosure of an employee's testimony ordinanly should be
sufficient for purposes of discovery and will be less time-consuming and burdensome than
requiring the employee to prepare and submit an elaborate report. The Department recommends,
however, that the rule state more clearly that attorney-client privilege and/or work product
protections should apply to communications between the attorney and the employee This could
be accomplished through rule text or, at least, through mention of the existence of such
protections in the Committee Note. For example, the Note could add: “Communications
between an attorney and the client's employees often will be privileged Otherwise privileged
communications between an attorney and the client's employee will remain privileged even if the
employee is an expert who does not provide a written report under Rule 26(a)}(2)(C).”

Robert J. Gruffra, Esq. (08-CV-174) (Federal Bar Council of 2d Cir.): The Council urges
that proposed Rule 26(a)(2)(C) not be amended. Ifit is adopted, we recommend clarifying that

the rule does not apply to party witnesses involved in the underlying facts 1n dispute. We also
recommend that the requirement for a summary not apply when the expert 1s available to a party
only through compulsory process or when a deposition of the expert has been taken and has
covered the subjects for which the witness is expected to present expert evidence. We fear that
the amended rule is likely to provide new grounds for disputes and unlikely to streamline
discovery These disputes are most Iikely when parties are experts in therr fields. It is unclear
how fully the disclosures mandated by the proposed rule would apply to party witnesses who are
both experts in their fields and percipient party witnesses. Such party witnesses often testify that
they believed their own conduct met relevant professional standards (in professional malpractice
or fraud cases, for example). The proposed rule could be read to apply to all such witnesses
(although we question whether that 1s its intent). With nonparty percipient witnesses, there may
be situations where counsel are unable to obtain summaries of the sort set forth in the amended
rule except through compulsory process. Without further definition, parties may not agree on the
degree of detail required to provide a “summary of facts and opinion.” We recognize that the
current report requirement may be too limiting in situations in which expert testimony 1s
proffered by a party's employee who lack direct factual involvement and for whom expert reports
are not provided. We believe that it would be preferable to leave such 1solated instances to the
courts' discretion in managing their cases rather than adding a new rule requiring summaries and
introducing additional points of dispute. If the rule 1s added, the Committee should clanify that 1t
does not apply to party witnesses involved 1n the underlying facts 1n dispute, or when the expert
witness is available to the party only through compulsory process.

Reuben A. Ginsburg (08-CV-176) (Chair, St. Bar of California Comm. on Admin. of

Justice): The Commuttee believes that the requirement disclosure of the “facts” to which the
witness is expected to testify in proposed (a)(2)(C)(1i) is too broad. There may, for example, be
individuals who are expected to testify as both a percipient witness and an expert witness, and
the Committee believes that the disclosure requirement should apply only to the basis for
expected expert opinions (which would include any facts upon which the expected opinion 1s
based). We therefore recommend that the new subdivision be rewntten as follows. “a summary
of the factsand opmions to which the witness is expected to testify and the expected basis and
reasons for those opinions.”

Thaddeus E. Morgan, Esq. (Chair, U.S. Courts Comm. of the State Bar of Michigan) (08-
CV-184): The Michigan Commuttee voted to urge adoption of the proposed amendment to Rule

26(a)(2). The proposed amendment conforms the rule to the actual practice used in the Sixth
Circwt regarding expert witnesses who are not “specially retamned.” See Fielden v. CSX Transp.,
Ins., 482 F.3d 866 (6th Cir 2007).
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American Institute of Certified Public Accountants (08-CV-185): This amendment
effectively balances the cost of providing an expert report with a simpler disclosure that affords
fairness with regard to the exchange of the key facts, information and opinion the expert will
present at trial.
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Rule 26(b)(b)(4) -- generally

Washington, D.C.

Theodore B. Van ltallie, Jr., Esq., Assoc. Gen. Counsel, Johnson & Johnson (testimony
and 08-CV-040). I am enthusiastic about the Committee's decision to confront the unforeseen
consequences of the 1993 Commuttee Note to Rule 26(a)(2)(B). Inquiry into all communications
between experts and counsel has multiplied expense with little benefit to the parties, and has
contributed to the costly practice in our cases of retaining two experts. Although as an original
matter it might be preferable to employ the approach used in Australia (where 1t 1$ unheard of for
counsel to steer or direct the contribution of experts), the Committee's second choice solution of
reasonably protecting the interactions between counsel and expert makes sense. Perhaps at some
point the Committee could consider an entirely different approach to expert witnesses by
encouraging selection by the court

R. Matthew Cairms, Esq., Defense Research Institute (testimony and 08-CV-57): 1
generally support the position set forth by the Lawyers for Civil Justice in support of the changes
to Rule 26 (08-CV-061). I have not found that the current regime of disclosure impedes me in
retaining university professors or the like as expert witnesses because they are unwilling to
adhere to the strictures that result from the disclosure regime.

Stephen Morrison, Esq. (testimony and 08-CV-050): I support the amendments providing
protection for attorney-expert communications. Acrobatic maneuvering by attorneys to avoid
creating discoverable draft reports and communications does nothing for the integrity of our
discovery process. Although thorough exploration of opposing experts 1s important, requiring
production of all drafts and communications creates an economic divide. Clients who can afford
to hire consulting experts are protected, but those who cannot afford to do so are demed
protection. The need to engage in this acrobatic maneuvering is an obstacle to hiring the best
sort of academic experts, who bridle at the artificiality of what the current rules require

Bruce R. Parker. Esq. (Int'l Assoc. of Defense Counsel): On behalf of the [ADC, we
totally endorse the extension of work product protection to draft reports and attorney-expert
communications. One problem that will arise, however, is the fact that with mass tort litigation
like the cases I work on, the same experts may be called in cases 1n state court and federal court.
So the protections that apply n federal court may not be respected by state courts, and that may
curtail their value

Debra Tedeschi Herron, Esq (testimony and 08-CV-45): I favor extending work product
protections to drafts and -- subject to the three exceptions -- to attorney-expert communications.
This amendment will promote fairness in the discovery process and promote comprehensive
discussions between counsel and the expert witnesses.

Latha Raghavan (testimony and 08-CV-051): I favor the changes. It 1s essential that
attormeys in the trenches be able to communicate freely with experts to fully develop and
understand the 1ssues in the case. Ethical obligations prevent the attorney from dictating ultimate
opinions of the experts. But {ree exchanges -- including draft reports -- are essential to effective
interaction. It 1s impossible for the expert to opine without first having extensive communication
with counsel. Forcing discovery of such communications and draft reports discourages full and
effective representation. “The 'gotcha’ moment of revealing that an attorney had some mput 1n
the process of obtaining the final expert report may feel good for the moment when revealing the
lack of integnty of opposing counsel or expert, however, such a moment 1s often misleading
since 1t ignores the complexity of litigation.” [ strongly support the rule changes
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Stephen B. Pershing, Esq. (Amer. Ass'n Justice) (testimony and 08-CV-52): AAJ 1s the

largest plaintiff lawyer organization in the country. Although there is a small minonty of lawyers
who favor complete independence of expert witnesses, the vast majority of our members favor
these amendments. Lawyers representing both plaintiffs and defendants agree that practice under
the 1993 expert discovery amendments has become preoccupied with a search for counsel's work
product that takes up time better spent focusing on the expert's conclusions themselves. We
understand that it is often essential for lawyers and expert witnesses to work together, and that
the work product of each 1s laced with the work of the other. But discovery of material passed by
the lawyer to the expert almost inevitably intrudes into attorney work product. The crucial thing
is to eliminate the squabbling that has become so pervasive. If there is a problem with the
amendments, 1t 1s perhaps that they don't go far enough. Rule 26(b)(3) still is limited to
documents and tangible things, a limitation not adopted in proposed 26(b){(4)(C). The
Commiittee should address that feature of Rule 26(b)(3). For the present, the reality is that
experienced lawyers regularly stipulate around the provisions of the 1993 amendments,
recognizing that they do not need this material and that expansive interpretations of Rule 26(a)(2)
have produced negative consequences. AAJ members with experience using the New Jersey
state-court practice -- which provides work product protection like that proposed here for the
federal courts -- has been that providing protection has had the welcome result that squabbling
has been curtalled. Another feature of the amendment is that tt is critically important when the
lawyer and the expert are separated by many time zones. If the lawyer 1s on the East Coast of the
U.S. and the expert is in Singapere, modern technology provides manifold methods for
communicating, but the 1993 amendments mean that using those methods creates the sort of
information that is routinely held discoverable.

Alfred W. Cortese, Jr . Esq.: Speaking for Lawyers for Civil Justice, I can report that a
few believe there ought to be free and open discovery of all communications between lawyers
and expert witnesses, but the large majority of members favor the proposed changes. The
proposed amendments are probably the best way to provide the protection that is needed.

San Antonio

Hon. G. Patrick Murphy (S.D. [IL.}. The Rule 26 changes look sensible and helpful to me.

Wayne Mason, Esq. (Fed. Def. & Corp. Counsel) (testimony and 08-CV-125): The
proposed rules provide a well-reasoned framework for protection of counsel/expert
communication and an expert's draft reports. This will provide needed clarification of the roles
played by experts and counsel in litigation. Too often well-funded clients routinely retain both a
testifying and a consulting expert.

John H. Martin, Fsq. (immediate past president of DRI} (testimony and 08-CV-113): Ina
large number of cases, far too much time 1s expended in wasteful deposition discovery, especially
with expert witnesses. The purpose of a deposition of an expert witness should be to explore the
validity of the opinions themselves. Instead, what often happens is that lawyers spend
unnecessary time exploring what the lawyer and the witness talked about, whether draft reports
contain minor, and usually insigmficant, factual misstatements, and the mechanics by which the
final report came into being. On one occasion I got a draft report of an opposing expert that had
a nugget of gold in 1t, but that once-in-a-career experience 1s not a reason to spend all this time
and money on the hunt for another nugget. The proposed amendments should cut down on this
activity, and also provide protection to the attorney-expert communications that permit
communication without wasteful measures to avoid creating a draft report or other discoverable
material. It is not a surprise that expert witnesses often act as advocates for the side for which
they testify. There are hired guns, it is true, but the rule provisions are not likely to affect their
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behavior. The problems come up when you try to hire the honest expert who 1s uncomfortable
with the process. This rule wll have a positive effect, enabling lawyers to hire leading figures

G. Edward Pickle, Esq. (testimony and 08-CV-110): I applaud the changes
recommended Expert witness and consulting fees have become one of the most significant
economic burdens of litigation, generally taking a back seat only to attorney fees and the costs of
electromc discovery The current regime regularly more than doubles the expert expenses of a
party because counsel must retain a second set of experts to receive confidential expert advice.
That 1s the only way to protect the lawyer's thought processes. The proposed rule would solve
this problem by allowing one expert to serve as both the consulting advisor and the testifying
expert. Protecting draft reports would also produce benefits. The proposed amendment is a
senstble, common sense approach, and reflects what had been common practice 1n most
junisdictions into the 1980s. An expert witness either is or is not capable of defending a position;
the substance of discussions with counsel does not aid 1n assessing that topic

Cary E. Hiltgen, Esq. (president-elect of DRI) (testitnony and 08-CV-117): The

protection for draft reports will not only further efficiency, but also serve accuracy interests 1n the
process of working with expert witnesses. The fear that drafts will be disclosed under the current
regime creates barners between the attorney and the expert witness. These barriers complicate
litigation and drive up expenses. The protection of attorney-expert communications 1s also
important. The fear of discovery now prevents most written communication and limits even
verbal communication. Ultimately, the expert is working on behalf of the client, much the same
as the attorney The opinions of the experts -- good and bad -- need to be reviewed thoroughly
and discussed 1n order to prepare effectively for trial.

Keith B. O'Connell, Esqg. (Tex. Ass'n of Defense Counsel) (testimony and 08-CV-116):
We support the Rule 26 amendments for the reasons articulated by the International Ass'n of
Defense Counsel.

San Francisco

Kevin J. Dunne. Esq.: The changes are terrific. This 1s not a position distinctive for a
defense lawyer like me. Within the last six months, I've had plaintiff's counsel in two different
cases call me and ask that I agree to stipulate out of the current federal disclosure regime
regarding draft reports and attorney-expert communications. Expert discovery has become crazy
under the current regime. ] have to hire a consulting expert to whom I can say “I think this is a
weakness, do you?” The current preoccupation with “collateral” matters during depositions and
at tnial is distracting and disruptive. Lawyers will spend their entire time questioning about the
back-and-forth between the expert and the lawyer. This 1s undesirable.

Peter O. Glaessner, Esq.: [ strongly support the changes

Daniel J. Herling, Esq. (testimony and 08-CV-129)' 1 support the changes. They will not
only eliminate the verbal gymnastics that many attorneys engage in while discussing a case with
an expert, but also eluminate the fiction that drafts are not prepared or that they are systematically
eliminated by virtue of the word processing equipment being used by the expert. It will also
allow a much more thorough vetting of the proffered opinions

Thomas A. Packer, Esq.: I support the changes. From the practitioner's standpoint, this s
a real breath of fresh air. Right now, attorneys may feel that they can only communicate with
their experts by phone or in person. E-mail is clearly better, except for the discovery
consequences This change allows us to practice in the 21st century.

200



2008COM WPD 10 2008 RULE 26 COMMENTS

Kimberly D. Baker, Esq. (testimony and 08-CV-139). Time 1s often wasted by asking
why a particular word was used 1 one report versus another or similar queries about changed
formats, etc., which can be more productively and cost efficiently used for real discovery. Once
the cloak of protection from discovery is draped around the attorney-expert commumnications, a
more expansive exchange of information can occur and both parties can focus on the facts and
developing opinions, rather than writing and rewriting reports Lawyers have to hire duplicative
witnesses, at great cost.

Loren Kieve, Esq.: The ABA Civil Discovery standards have endorsed provisions like
the ones in the proposed rule since 1999. We support the proposed amendments. Good lawyers
do this now by stipulation; it's time to put these provisions 1n the rule.

Donald F. Zimmer, Jr., Esq. (testimony and 08-CV-140): The practice of having to retain

two experts on the same topic (one to testify, one with whom the client and attorney can freely
consult) is expensive and contributes to a legal fiction which need not be perpetuated.

Peter S. Pearlman, Esq. (Co-Chair, Rules Comm., Assoc. of Fed. Bar of New Jersey)
(testimony and 08-CV-153): The Trustees of the Association unanimously assented to writing to
support these rules changes. It 1s unique for the Trustees to do something unanimously. These
changes build on the New Jersey experience under revisions to New Jersey State Court practice
since 2002. In New Jersey, practitioners have reported a positive experience with this rule.
Operating under the rule, lawyers can focus on the substance of the proposed opinions.
Sometimes parties with weak positions try to draw attention away from the content of the
opinions to focus instead on the largely irrelevant side show of “who said what to whom,” or
what language changed from draft one to draft two to draft three. The rule enables more
effective communication between counsel and expert, permitting the expert to formulate a
thorough, relevant opinion with a solid empurical basis. Under the prior system (comparable to
the federal regime), inquiry into collateral issues frequently took on a life of its own entirely,
creating satellite litigation, substantially increasing the cost of litigation, and making 1t more
cumbersome. Experienced federal litigators prefer the New Jersey State Court regime, and
stipulate around the current federal regime. We are aware that some academic commentators
(see 08-CV-070) favor moving toward the expert witness practices of the legal systems of some
foreign countries. But those foreign systems are not adversarial, and rely instead on a state-
appointed inquisitor to supplant much of the function of counsel. None provides the
extraordinary disclosure and discovery requirements that the federal system imposes. The
academics also urge that providing this sensible protection will somehow make expert reports
less reliable. We cannot see how taking the focus off the collaborative process of the lawyer and
the expert and instead focusing on the content of the opinion will do that. They also suggest that
adoption of the proposed amendment will contribute somehow to the decline of ethical conduct.
None has been observed in New Jersey since the new rule went into effect over six years ago.

Written Comments

Leslie R. Weatherhead, Esq. ((8-CV-003): | oppose the proposed change, not on the
ground of any of the specified mechanics I do not dispute the proffered efficiencies, or doubt
that lawyers are routinely agreeing not to ask one another's experts searching questions about
how the lawyers reworded their drafts. [ do not doubt that the proposed rule will make trial
practice cheaper by obviating expensive dodges lawyers and experts employ. But I very much
doubt that, by validating those dodgy practices, we will take trial practice in the direction in
which it ought to go. Expert testimony under our evidence rules 1s an extraordinary exception to
the usual rules, and 1t affords these witnesses rhetorical tools of great power. 1 think that this
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privilege produces an implied covenant between the expert and the court, but this covenant has
been strained as lawyers became more creative and paid experts-for-hire more willing to put the
interests of the litigants ahead of the experts' devotion to craft and profession The Supreme
Court, in Daubert, has devoted considerable attention to the tendency of expert witnesses to
break the bonds of professional restraint. Viewed in terms of these concerns, I am completely
unconvinced that a rule change that simply yields to the partisan instincts and habits of the
lawyers is a good thing Rather than validate the fun and games being played by the lawyers, the
rules should more strongly condemn them.

William M Griffin III, Esq. (08-CV-007): The proposed changes are wrong-headed
Experts are the only ones who can express opinions as witnesses, but if that opinion has been
created by a lawyer or with the help of a lawyer, the jury needs to be aware of that fact.
Obviously, a jury needs to know that the person who actually drafted and created the expert's
“opimon” 18, in fact, the attorney. Today, so many experts are “for hire” that many will say
almost anything depending on how they are paid. To further protect these mdividuals from the
light of cross-examination is a travesty. The entire background on the expert and his
communications with the attorney who hired him should be brought into the open before the jury.

Kenneth A. Lazarus, Esq. (08-CV-008): Our current litigation system permits expert

witnesses to express opinions and does not linut them to matters on which they have personal
knowledge. The assumption is that expert witnesses are facilitating the search for truth. The
proposed amendments would completely undermine this assumption, suggesting mnstead the
expert witnesses are really advocates, simply another part of the htigation team. This change
would facilitate greater deception and mampulation 1n the presentation of a case, and thereby
undermine public respect for law.

Robert L. Rothman, Esq. (Chair, ABA Section of Litigation} {08-CV-038). The Councii
of the ABA Section of Litigation wholeheartedly supports the proposed amendments of Rule 26
dealing with expert witnesses. The proposed changes are consistent with existing ABA policy
and meet the needs of the practicing bar and the public in fulfilling the mandate of Rule 1 to
“secure the just, speedy, and inexpensive determination of every action and proceeding.”

Patrick Allen, Esq. (08-CV-041): I am especially pleased with the protections included in
the proposed amendments to Rule 26(b)(4). Should these changes become effective in federal
court, I will seek adoption of a similar rule under the Ohio Rules of Civil Procedure. Our firm
recently was required to hire an outside expert to try to retrieve electronic communications
between the attorney and the expert witness at considerable expense

Gregory P. Joseph, Esq. (08-CV-055): I strongly favor the Rule 26 amendments for the

reasons detailed in the article attached to the comment. The problem oniginated 1n the 1993
amendment to Rule 26, which was construed to open the door to discovery of all
communications between the lawyer and the retained expert. These amendments would close the
door to almost all discovery of those communications. Among other things, this change means
that attorney-client privileged materials, which formerly might be presumptively discoverable
upon disclosure to an expert witness, are not stripped of their protection. Ihave recerved a draft
of a law professors’ comment letter (08-CV-070), and found it distinctly unpersuasive. First, they
maintain that the amendments will adversely affect the search for truth. They 1gnore the
exceptions in proposed Rule 26(b)(4)(C), which permit open discovery 1nto facts and
assumptions provided by counsel. They also 1gnore Daubert, and the burden placed on
proponent counsel of proving the reliability of their expert's testimony. Second, they assert that
the current practice is an expression of the basic value of independence of the expert. The
kindest thing one can say about this notion is that 1t 15 unburdened by exposure to reality. Expert
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independence is best maintained by a free exchange of ideas between lawyer and expert. Third,
they opine that the fact that the current regime causes lawyers and experts to engage 1n avoidance
behavior demonstrates that there are problems with expert testimony requiring further
“safeguards.” This ipse dixit 1ignores the reason for the “evasive measures” -- lawyers curtail
their written communications with experts to avoid creating highly distortable testimony and
exhibits for their adversaries. Hiring two sets of experts may make sense in academia, where
every case is worth every conceivable cost, but not in the real world. Fourth, they argue that
allowing further inquiry upon a showing of good cause 1s tautological because there will always
be such a need. But the real 1ssue 1s the merit of lack of merit of the expert's opinion; inquiry
into the factual predicate or the reliability or methodology or the fit may or may not implicate
counsel/expert interaction. Current practice broadly permits extensive discovery, requires the
engagement of multiple experts, and otherwise imposes enormous, pointless costs.

Chris Kitchell (Chair, American College of Trial Lawyers Federal Civil Rules
Commuttee) (08-CV-060): The College fully supports the proposed changes to Rule 26. In our

judgment, these proposed changes provide an appropriate balance between the disclosure
obligations that are necessary for that parties to develop their cases and prepare for trial, on the
one hand, and the burden and expense that frequently results from the discovery of draft reports
and communications with counsel, on the other.

Lawyers for Civil Justice & U.S. Chamber Institute for Legal Reform (08-CV-061): On
balance, LCJ and ILR support the core amendments that would protect work product and
attorney-expert communications. Some of our members are opposed to protecting such
communications and drafts, prefernng open discovery as a bulwark against threats to the integrity
of expert testimony. However, an overwhelmingly large majority of our members support the
changes because the small benefits of open discovery do not justify the cost and burden of
protecting such communications and the erosion of attorney work product protection. The
widespread interpretation of the 1993 amendments to justify broad discovery has handicapped
counsel 1n their efforts to provide vigorous and effective defense for the client. An attorney's
collaboration with the expert 1s a logical and, in the current environment, a necessary extension
of the analysis in Hickman v. Taylor. This collaboration often takes the form of exchanging
drafts. The “solution” of employing two sets of experts inflicts an unnecessary and often
substantial expense on the client.

Professors John Leubsdorf and William Simon (and 35 other law professor signatories)

{08-CV-070): We write as tenured academics who have often been retained as expert witnesses
or consultants in connection with litigation. We oppose the proposed changes to Rule 26(b)(4).
They entrench a partisan relationship between the retaining lawyer and the expert witnesses that
has long been recognized as the prime source of the pathologies of expert testimony. The lawyer
can influence the expert too easily, but the amendment would drastically restnict cross-
examination, which 1s the main safeguard against lawyer influence over expert witnesses. Such a
change would be directly contrary to the changes many scholars have long advocated in our
system of expert testimony. Most foreign legal systems avoid partisanship by having experts
appomted by the court. Although that has not been done in this country, Daubert reflects the
view that we need additional, not fewer, safeguards to protect the reliability and integrity of
expert evidence Instead, the proposed amendment embraces the practice of treating experts as
paid advocates rather than as learned observers and interpreters. We think that discovery as now
allowed 1s valuable even if 1t is true that it usually fails to yield evidence (a claim that has not
been empirically investigated). Knowing that their interactions will be scrutimzed, experts can
be expected to write their own reports, and lawyers to avoid proposing drastic changes in reports.
The avoidance behaviors that the amendment 1s proposing to ehminate seem to us to show that
the change would be a bad one. Making it more attractive to use the same expert as a witness
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and consultant seems to us to get things backward. Such a witness faces still greater temptations
to provide testimony that will vindicate his or her advice in regard to settlement and the like.

Charles Miers, Esq. (08-CV-112): Isupport the addition of these protections. In my
practice, [ have often entered into agreements with opposing counsel to circumvent the current
regime's requirements and direct that neither side will produce draft reports. By now, most
experienced experts know not to put anything down on paper until they are ready to create a
“final” report to avoid discovery. This maneuvering interferes with the free exchange of
information.

Phil R. Richards, Esq. (08-CV-121): I am opposed to this amendment Traditionally
experts have been considered witnesses who are removed from the partisan positions of those
who retain them and come into court to render an unbiased opinion based on their umque
knowledge. In some jurisprudence experts are deemed witnesses of the court, rather than the
parties. One of the best assurances that an expert is being forthright in testimony is the ability of
the opposing lawyers to obtain all documents and communications related to the formation and
rendenng of the expert's opinion.

Robert L. Rothman (ABA Section of Litigation) (08-CV-128): We favor the amendments

because we believe that they will focus the courts on the substance of the expert's opinion, reduce
hitigation expense for all concerned and advance the command of Rule 1. We are convinced, as
experienced tnal lawyers, that the costs of the 1993 amendments far outweigh any theoretical
benefits of allowing the parties to explore every nook and cranny of the commumcations between
counsel and expert We have seen a letter from some academics (08-CV-070) taking 1ssue with
the proposed amendments. These academics' views are strikingly lacking in qualitative or
quantitative evidence. In contrast, the practicing bar, on both sides of the “v,” overwhelmingly
supports the proposed amendments. These practicing lawyers know that they still will be able to
cross-examine and test the opposing expert based on what matters -- the content and quality of
the expert's report and testimony. Since 1999, the ABA's Civil Discovery Standards have
recommended that attorneys stipulate to an arrangement like the one provided by the proposed
amendments. The professors say that the proposed amendments are “contrary to the changes
many scholars have long advocated in our system of expert testtmony,” and that *[m]ost foreign
judicial systems seek to avoid this partisanship by having experts appointed by the court, often
from a list of certified experts.” We are not told who these scholars are or their expenence with
or background 1n U.S. civil litigation. The mnvocation of foreign legal systems overlooks the fact
that most do not have an adversarial system, and none has the exceptional disclosure and
discovery mechanisms of the U.S. system. The professors say they seek to promote more reliable
expert testimony, but offer no evidence that focusing expert discovery on the expert's opinion 1s
less reliable 1f the expert is permitted to develop that testimony through discussions with counsel.
The professors seek “a pure and untrammeled world of litigation,” again presumably based
largely on the continental inquisitorial system, when they object that the amendments nisk
“compounding the ambiguity and confusion that currently clouds the role of testifying expert
witnesses.” There 1s no ambiguity or confusion in the real world of litigation in the U.S  An
expert 1s hired by one side to make a presentation that favors that side. Jurors know that If, for
some reason, they do not know that, opposing counsel will make that clear. If the case 1s tried to
the court, the court will also know that. The expert's testimony will stand or fall, and be accepted
or not, based on its content and credibility, not on any preliminary steps that led to 1t.

John A K. Grunert, Esq. (08-CV-159): Generally the proposed amendments to Rule 26
are well-conceived and well-drafted.
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Federal Magistrate Judges Ass'n (08-CV-161): The FMJA believes the proposed changes
bring needed national uniformity to discovery practices relating to experts which will establish
brighter lines for counsel's decisionmaking and reduce the number of areas over which there
could be a dispute. But neither Rule 26(b)(4)B) and (C) nor the Committee Note addresses
questions related to preservation of draft expert reports and the necessity for filing privilege logs
when Rule 26 is asserted to protect the disclosure of this sort of work product material. Although
these two subjects currently are covered by various circuit authorities, 1t would be helpful to set
forth some clarification, either in the Rule or in the Committee Note, regarding whether the
changes in the Rule were intended to alter any of those authorities.

Prof, Stephen D. Easton (08-CV-169): Although I applaud the

Committee's interest in reducing disclosure and discovery expenses, I oppose these changes as
wrong-headed. “As one who has spent much of the last decade advocating for more, not less,
disclosure and discovery regarding the potentially insidious relationship between retaining
attorneys and hired experts,” I seek to reinforce the adversary system, not replace 1t. Unlike
many academics who call for replacing party-selected expert witnesses with court experts, I do
not believe that would be beneficial. But the cross-examiner needs full discovery and disclosure
of the extent of the retaining attorney's influence over the expert. For full discussion, see
Stephen D. Easton, Attacking Adverse Experts (ABA Litigation Section 2008), especially
chapters 4 and 5. Experts are the only witnesses who can be paid, and paid handsomely, for their
testimony. The lawyers are in effect their paymasters, and 1t 1s crucial that their influence on the
testimony be fully explored. One of the most important ways for the lawyer to influence the
expert is through control of the information provided to the expert. Beyond that, the lawyer can
control the content of the expert’s report. “By foreclosing the discovery of information about the
attorney's editing of 'the expert's' report, the proposed amendments would give the attorney carte
blanche to massively rewrite -- or even write ab mitio -- the expert's report and thereby influence
her final opinion, free of any concern that opposing counsel might expose this influence to jurors.
This is a major step 1 the wrong direction.”

Robert J. Giuffra, Esq. (08-CV-174) (Federal Bar Council of 2d Cir.): We generally
recommend adopting the proposed amendments to Rule 26(b)(4). But we worry that, because the
proposed protections are not absolute, there is likely to be collatera] litigation over the
applicability and scope of the protection, and some lawyers may therefore continue the very
practices the Commuttee is hoping to end. The amendments are a welcome attempt to solve the
problems currently facing hitigation practice with regard to expert witnesses. The Committee's
depiction of the problems is accurate. The amendments would encourage open and free
communication between attorneys and experts, and would address inefficiencies and
ineffectiveness 1n the current disclosure requirements. But we fear that, as worded, the
amendments may not have their intended effects. The protection provided by invocation of Rule
26(b)(3) is not absolute, and invites highly fact-specific determinations that would engender
uncertainty over the protection for given communications, although the discussion 1n the
Committee Note about the difficulty of making a showing of need will provide comfort to
practitioners. We are also concerned that the amendments fail to address the situation of a party's
involvement in multiple suits -- and 1n particular mstances m which one of the suits is in state
court. This omission may mean that the amendments fail to achieve their purposes. A state court
may be unwilling to afford Rule 26(b}(3) protection despite the provisions of the amendments.

U.S. Dep't of Justice (08-CV-180): The Department supports the proposed amendments.
The Department concludes that, on balance, the benefits of this proposal outweigh its
disadvantages. Although 1t understands the concerns of some who say that the amendments will
enable attorneys to have undue influence over the expert's report and opinions, the Department
concludes that the discovery explicitly permutted under the amended rule -- regarding the facts or
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data the attorney provided to the expert and the assumptions the attorney provided -- ordinarily
should be sufficient to enable the attorney to determine if an expert’s opintons have been
improperly influenced by the attorney.

Thaddeus E Morgan, Esq. (Chair, U.S. Courts Comm, of the State Bar of Michigan) (08-
CV-184): The Michigan Commuttee voted to urge adoption of the proposed amendment to Rule
26. The amendments will enhance the effective use of expert witnesses and decrease hitigation
COSts.

Amencan Institute of Certified Public Accountants (08-CV-185}): We support this
proposed amendment. It is important for CPA experts to collaborate with counsel to develop and
revise theories and opinions  The current open-ended discovery rules chill the process. Limiting
the expert discovery as done by the amended rules would not only limit the need for and cost of
consulting experts, but also focus expert discovery on issues that bear on the testifying experts'
final opinions.
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Extent of Rule 26(b¥(4)(C) Protection

Washington, D C.

Theodore B. Van Itallie, Jr., Esq , Assoc. Gen. Counsel, Johnson & Johnson (testimony
and 08-CV-040): Regarding those expert witnesses not required to make a report under Rule
26(b)(2), and therefore not protected by the proposed amendments to Rule 26(b)(4), it should
first be true that their draft disclosures are protected. Rule 26(b)(4)(B) would protect those.
Regarding attorney-expert communications, I think [ would contend that work product protection
applies to those communications. The thrust of the proposed changes to Rule 26(b)(4) 1s to
retract the broad intrusion into attorney-expert communications that was introduced by the 1993
amendments. With that intrusion retracted, I would think that the argument that work product
applies to attorney communications with experts not specially retained would be valid.

R. Matthew Caims, Esq., Defense Research Institute (testimony and 08-CV-57): The

protection provided by Rule 26(b)(4)(C) 1s too limited. It extends only to attorney
communications with the expert and not with the expert's staff. But just as attorneys often rely
on paralegals or others in their offices to prepare cases, so do expert witnesses. A university
professor, for example, may use graduate students 1n the professor's doctoral program to assist in
research, and counsel may deal with those students on a day-to-day basis as the expert's team
works on the conclusion to be presented, and preparing the expert's report. The Committee Note
should make clear that attorney communications with the expert's assistants are protected just as
are attorney communications directly with the expert. Additionally, consideration should be
given to extending Rule 26(b)}(4)(C) to communications with in-house experts who do not
regularly testify as expert witnesses even though they are not required to provide a report under
Rule 26(a}(2). To make suitable disclosure under the new disclosure requirements for such
witnesses, counsel will have to communicate with them, so those communications arguably
should be protected as well. The current draft does not adequately explain why Rule 26(b)(4)(C)
protection does not extend to such communications, or why the two types of expert witnesses are
treated differently. I have not formed a conclusion on whether the protection should be
expanded, but urge further thought about the subject. A major concern here is the attorney-client
privilege; the in-house person may or may not be within the “control group” under New
Hampshire attorney-client privilege law, but the communications with that person should be
covered. So the in-house person 1s different from other expert witnesses not required to provide
a report, such as the treating physician. Indeed, 10 New Hampshire, plaintiff's counsel can freely
communicate with plaintiff's doctor, but defense counsel can't. If in a deposition of the doctor we
ask what plaintiff's lawyer said to the doctor we encounter a privilege objection and have to
suspend the deposition to work around that problem. Regarding underlings, he finds that he does
have to interact with them when he cannot reach the retained expert (such as a university
professor), but has not to date been impeded by the disclosure rules in engaging in strategic
interaction with retained expert witnesses.

Stephen Morrison, FEsq. (testimony and 08-CV-050): I favor including protection for
attorney communications with the expert's assistants within the protection.

Bruce R. Parker, Esq. (Int'l Assoc of Defense Counsel): In the defense bar, there is a
debate about whether to favor extending protections to cover those expert witnesses who don't
have to provide a report. Some argue that the attorney-client privilege is an uncertain protection.
As a lawyer who has represented many companies sued in mass tort litigation, 1 know that 1n-
house scientific people are often the most helpful to me in understanding the 1ssues. They are
likely not to be people who regularly testify as expert witnesses, so they would not have to
prepare reports. But I really need to be able to talk strategy with them. So that consideration
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might cause me to favor extending protection beyond those experts required to prepare a report.
But on balance I am opposed to that extension because of the importance of allowing defendants
to challenge treating doctors. Those witnesses are likely to be viewed by the jury as the most
important expert witnesses, both because they have long-term involvement with the plaintiff and
because they are regarded as truly independent, while an employee of defendant is not. It used to
be that we could often obtain by agreement an opportunity to talk to the treating doctor, but since
the passage of HIPAA -- with its stringent rules on patient confidentiality -- that 1s no longer
possible. So from the defense side, the only way I can talk to the doctor 15 1n a deposition. And [
know that plaintiff counsel sometimes tell treating doctors things that prejudice them against my
chents. If I could not ask about that I could not do an adequate job for my clients. That is too
high a price to pay to insulate my discussions with my client's in-house experts Regarding grad
students and others who assist the expert witnesses, I've never asked them their opimons about
the 1ssues raised in the case. | have found, however, that if discovery 1s a possibility I will be
cautious about talking to those people.

Alfred W. Cortese, Jr., Esq.: LCJ does not yet have a uniform position on whether the
protection should be extended to all expert witnesses rather than only those specially retained.
Similarly, 1.CJ 1s not certain of 1ts position on whether communications with the expert's staff
should be protected On these topics, we may submit further comment.

San Antonio

Wayne Mason, Esq. (Fed of Def. & Corp. Counsel) (testimony & 08-CV-125) We favor

extending the protections to include “disclosure experts” who are not specially retarned but
would be subject to disclosure under the changes to Rule 26(a)(2). Lawyers need to
communicate with these people, and they need to communicate with the lawyer. The attorney-
client privilege may apply to some of these people, but often does not apply. In the defense
community there 1s a debate about whether protecting communications between counsel and the
plaintiff's treating doctor 1s desirable. Although some of our members have concerns regarding
physicians, on balance we believe that the better-reasoned approach is to provide work product
protection for communtcations with all witnesses who do not provide a wntten report. In my
view, the three exceptions to protection under the proposed amendment sufficiently equip me to
interrogate the treating doctor even if the communications with plaintiff's counsel are generally
protected. I do not need more, and protection as to the in-house witnesses of my chent who will
offer partly expert testumony is more important. Handling waiver of this protection 1s uncertain.
That comes down to whether this is a “privilege” or a “protection ” This protection should
extend also to communications with the employees and representatives of expert witnesses.

John H. Martin, Esq. (1immed:ate past president of DRI) (testimony and 08-CV-113). I
support extending the work product protection to disclosure experts. I am willing to give up the
right to cross plaintiff's treating doctor about what the plaintiff lawyer said. [ need to be able to
talk freely with the company's employees who will give expert testimony. I also need to talk
freely to the company's employees who will not give expert testimony. Although | have some
concern about the possibility that the opposing lawyer will be able to influence expert witnesses,
I view it as a trade off, and believe the protection 1s more important than the opportunity to
examine the other side's expert witnesses. [ also think that the protection should extend to the
staff of the expert. [ need to be able to communicate with them. They are conduits between me
and the expert In fact, I've had an instance in which the staff members were deposed.

G Edward Pickle, Esg. (testimony and 068-CV-110): [ favor extending the protection to

attorney communications with those witnesses not required to provide a report  There 15 a trade-
off from the defense side n thus insulating the communications between the plaintiff lawyer and
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treating doctors, but 1t is worth it. For in-house experts, the proposed disclosure provisions of
amended Rule 26(a)(2)(C) would provide information, and further discovery would be allowed.
We should avoid becoming more demanding.

Stephen Pate, Esq. (vice president, Fed. of Corp. & Defense Counsel): At first I did not
agree with Wayne Mason's view (see above). But on reflection [ have come to agree with him.
There 15 a trade off between the benefit of inquiry into commumcations between my opponent
and his or her experts and the burdens of similar inquiry about my communications with mine.

San Francisco

Marc E. Williams (president of DRI) (testimony and 08-CV-135): I support the extension
of protection to communications with expert witnesses to include employee witnesses not
required to prepare a report. Work product protections are essential to the litigation process, and
providing additional protection for these people outweighs any potential additional costs. By
extending this protection, the Committee would help to ensure that parties are able to gather
information free from the underling threat of having to divulge that information at a later date.
This is important with in-house experts who possess a unique, and sometimes highly sensitive,
familiarity with the relevant subject matter. This person may be a former employee no longer
employed by the company. These sorts of people are not specially retained. This protection
would apply where the attorney-client privilege leaves off. It would probably be possible to
“specially retain” these people and make them eligible for protections (response to question). It
could also be true that similar concerns apply to purely fact witnesses, and that there would be
complications in dealing with witnesses whose information consisted of a blend of factual and
expert knowledge (response to question)

Daniel J. Herling, Esq. (testumony and 08-CV-129). I favor extending protection to
employees who are not requured to prepare a report. The problems come up with employees who
have expertise; this is a gray area about whether they are “testifying experts.” We know that
under the current view anything we say to retained experts 1s open to discovery. But with others
things are not so clear. For example, suppose an IP opinion letter was written ten years ago. [
need to find somebody to tell me whether the assumptions made in the letter are correct. If I
choose to vet this through the same person [ use as a nonretained expert, [ may open up discovery
inappropriately. You should think more about this issue.

Thomas A. Packer, Esq.: The protection should apply to all expert employees, whether or
not they have to prepare a report. The rule should not disadvantage a company just because the
experts are in-house. According work product protection 1s important to attorney interaction
with these employees. The attormey-client privilege should apply for all lawyer interaction with
the employee about purely factual matters, and also for expert opinion testimony they might give
about those factual matters. But 1t 1s not clear that the privilege would also apply when these
employees are instead doing extra work -- beyond the factual information they received as
employees from imnvolvement 1n the underlying events That's where expanded the protection the
rule provides for communications between the expert and employee 1s important.

Donald F. Zimmer, Jr., Esq. (testmony and 08-CV-140): Employees of a party who may
offer minimal expert opinion testimony should be excused from the report requirements, and
work product protection should extend to them under proposed Rule 26(b)(4}C).
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Peter S. Pearlman, Esq. (Co-Chair, Rules Comm., Assoc. of Fed. Bar of New Jersey)
(testimony and 08-CV-153):; The 2002 New Jersey rule providing work product protection for
lawyer-expert communications provides protection only for communications with experts
“retained or specially employed.” This limitation has not caused difficulty in New Jersey.

Written comments

Lawvyers for Cavil Justice & U.S. Chamber Institute for Legal Reform (08-CV-061) and
Supplemental Comments (08-CV-181): We believe that there should be protection for
communications between counsel and the expert's staff, researchers, and assistants. Although
these people are not expected to testify, they provide input into the expert's report. Often an
expert bases a report and resulting testimony on the work of a team of individuals Therefore, we
think that the Note should mention this possibility and provide protection for the attorney's
communications with these important people. Supplemental comments: Protection should be
extended to those disclosure experts who are employed by the party making the disclosure. The
assumption seemingly made that they would not be involved as deeply in the development of
case strategy as retained experts is not consistent with our members' experience. Instead, 1n-
house scientists, engineers, and technical personnel are often the most knowledgeable individuals
regarding the matters at 1ssue. The initial education of trial counsel therefore comes from
employee experts, and these experts are very important in helping trial counsel to winnow down
important concepts from a mass of documents and theories, as well as explaining the
reasonableness of a party's conduct. The current Commuittee Note 1s clear that no attempt was
made to exclude protection of communications between disclosure experts and counsel, but the
amendments should explicitly extend work product protection to disclosure experts who are
employees of the party making the disclosure (but not to other disclosure experts) Such experts
are likely to be viewed by the jury as having a degree of bias 1n favor of the party, while
nonemployee experts (such as police officers, federal mvestigators, government officials and
treating physicians) are more likely to be viewed as uninfluenced by counsel. With investigators,
for example, full discovery of conversations between them and counsel may bear on whether “the
sources of information or other circumstances indicate lack of trustworthiness” under Fed. R
Ewvid. 803(8). Moreover, communications between the disclosure expert and counsel are not
likely to fall within any of the three exceptions to proposed Rule 26(b)(4)}(C). The protection
should also be extended explicitly to communications between the attorney and the expert's staff.
Staff members can play an integral role in the research, development, and preparation phases of
the expert report and opinion, which may often ben a collaborative effort of a group of
individuals. The solution to this issue would be to add a few words to the Commuittee Note to
clarify that the work product protection extends to an expert's staff, including individuals that
assist the expert 1 developing the expert report and the overall provision of expert services.
Earlier cases treated experts as “agents” of the attorney. As the Commuttee has heard, the
question of discovery from these people has come up 1n litigation, and the handling of it should
be clarified 1n the Committee Note. All members of the litigation team, including experts and
their staff, must have the ability to examine the facts, reach conclusions, and speak freely in order
to render effective legal services. We therefore urge that the Commttee Note at lines 59-62 be
amended as follows: “The amendments to Rule 26(b){(4) make this change explicit by providing
work-product protection against discovery regarding draft reports and disclosures or attorney

expert communications between attorneys and experts, including staff working at their
direction.”
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Charles Miers, Esq (08-CV-112): Ibelieve that the comment to the rule should make
clear that protection 1s provided for communications between the lawyer and the expert's staff,
researchers, or assistants who are not expected to testify, but who may provide input to or assist
with certain portion of the expert's report. For example, in an environmental clean-up case, one
expert may be expected to testify, but she may have received assistance from a team of experts
(hydrologists, environmental engineers, chemical engineers, etc.).

Robert L. Rothman (ABA Section of Litigation) (08-CV-128): We have considered the
question raised by the invitation for comment on whether the protection for communications
should be limited to communications between counsel and an expert required to make a report.
We believe the answer 1s “it depends.” If, for example, the testimony comes from someone who
is essentially a fact witness -- the archetype being a treating physician -- then communications
between counsel and that witness should be discoverable. If the witness 1s more akin to a
retained expert -- for example on employee of a party, such as an 1n-house mechanical engineer
whose opinion is sought on a matter within her scientific expertise -- then the rationale for
maintaining traditional work product protection for communications between counsel and the
witness would seem to apply.

John A.K. Grunert, Esq. (08-CV-159): 1am concerned about three things. First, the
Committee Note discussion of extending protection to “oral” draft reports and communications
introduces uncertainty. Rule 26(b)(3), by 1ts terms, applies only to documents and tangible
things, so either proposed Rules 26(b}(4)(B) and (C) do not mean what they say, or Rule 26(b)(3)
does not mean what it says, or the Committee Note 1s wrong. It is unwise to promulgate a rule
that will generate disputes. One solution would be to strike the statements 1n the Committee
Note on this topic. This Note discussion seems to be about “oral draft” reports, but that is a
phrase not found in ordinary English usage. The language of the proposed rules accomplishes
the goal without the need for mention 1n the Note. Another solution would be to redraft the
proposed rules to remove the language about form of communication and substitute (as to
proposed Rule 26(b)(4)(C)) the statement that the protection “apples to oral communications
between the party's attorney and any such witness.” There would be no need to mention oral
drafts in (B) because “draft” does not include anything oral. Second, the protection for
communications should apply also to some experts not required to prepare reports. The
attorney's communications with some “nonretained” experts -- treating doctors or police accident
reconstructionists, for example -- should not be protected. But communications with a corporate
defendant's employee should be protected. Third, The rule should explicitly provide protection
for communications with non-testifying experts whenever they might be deposed. This could be
done by amending current Rule 26(b)}(4)(B), now to be redesignated 26(b)(4)(D), to add such
protection there.
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Rule 26({b)(4) -- Effect on Daubert Decisions

Washington, D.C.
Bruce R. Parker, Esq. (Int'l Assoc. of Defense Counsel): [ know that some have

suggested that the adoption of these discovery changes will have an impact on Daubert decisions.
1 see no reason to expect that to happen. 1regularly litigate Daubert issues, and can think of no
instance in which attorney-expert communications or draft reports played a role 1n making a
decision whether a given witness could offer opinion testimony. For purposes of discrediting the
opposing expert's testimony, [ don't care about what the lawyer said to the expert; I only need to
be able on cross examination to challenge the opinion as given [f somebody wants to improve
the handling of expert witnesses on this front, one should be dealing more aggressively with
speaking objections and nonresponsive “answers” from expert witnesses. Often I come out of a
seven-hour expert deposition with about an hour and a half of real testimony.

Stephen B. Pershing, Esq. (Amer. Ass'n Justice) (testimony and 08-CV-52): AAl
members see no reason for wanting access to attorney-expert communications or draft reports to
do a thorough job preparing for Daubert issues. Probing interaction between the experts and
opposing counsel does not really matter. What matters is challenging the opinions on their
merits
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Rule 26(bY{4)(C) - Exceptions to protection provided

Washington, D C.

Debra Tedeschi Herron, Esq. (testimony and 08-CV-45). The exceptions further faimess
in the discovery process while the rule affords appropnate protection for attorney-expert
communications.

Stephen B. Pershing, Esq. (Amer. Ass'n Justice) (testimony and 08-CV-52): The three
exceptions show that these amendments are not really anti-disclosure provisions. The three
exceptions cover all an attorney would sensibly want or need to challenge an opposing expert.
Going further would raise risks of rekindling the squabbling that was produced by the 1993
amendments. For example, maybe there would be some value to know about assumptions the
lawyer told the expert to make that the expert did not rely on m reaching the opinion to be
presented, but that is really not important. And enabling discovery would increase the risk of the
sort of squabbling about unimportant points that has become so pervasive and that these
amendments are seeking to end.

Alfred W. Cortese. Jr., Esq.: The exceptions permit adequate inquiry to get at the validity
of the expert opinion.

San Antonio

Wayne Mason (Fed. of Def. & Corp. Counsel) (testimony and 08-CV-125): The three
exceptions to protection of attorney-expert communications are generally sufficient to permut
needed inquiry.

John H. Martin, Esq. (immediate past president of DRI) (testimony and 08-CV-113): The

three exceptions provide significant ability to inquire about pertinent matters even when the
protections afforded by the amended ruie apply.

Wrntten Comments

Norman W. Edmund (founder of Edmund Scientific Co.) (08-CV-005): The exception

permitting discovery regarding communications that “identify assumptions that the party's
attorney provided and that the expert relied upon 1n forming the opinions to be expressed” should
be revised to “and 1dentify how they have applied the steps or stages of the scientific method 1n
forming the opinions ™ This change would respond to the directive in Daubert that “scientific
knowledge” is information “dertved by the scientific method.” The comment attaches research
reports from the commentator's website www.scientificmethod.com on the nature and operation
of the scientific method. Included 1s a 14-step set of stages or ingredients for scientific
testimony that may be used for expert witnesses and an analysis of the Supreme Court's treatment
of the methodology and the scientific method.

Patrick Allen, Esq. (08-CV-041): Because there are exceptions to the protection
provided, it still may happen that attorney-expert communications are subject to discovery. I
now find myself using the telephone to avoid creating electronic records of my communications
with expert witnesses. Avoiding the costs of unearthing such electronic communications, which
can be considerable, would be desirable
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Professors John Leubsdorf and William Simon (and 35 other law professor signatones)
(08-CV-070): We find it difficult to understand the exception to the protection provided for
situations in which the party shows that 1t has a substantial need and cannot obtain the substantial
equivalent without undue hardship. Taking the ordinary work product attitude toward this
question, it seems to us that 1t will always be true that the information shielded by the
amendment 1s necessary, since the amendment bars discovery and the expert will rarely be free to
speak with opposing counsel. So 1t would seem that discovery would always be available
through this exception.

Committee on Civil Litigation, U.S. Dist. Ct., ED.N.Y. (08-CV-098) We endorse the
goal stated on p. 7 of the Advisory Committee’s report supporting questioning of an expert on
why the expert considered (or did not consider) certain factors, why the expert used (or did not
use) certain approaches or methodologies, and why the expert did (or did not) attempt to draw
certain types of conclusions, even if the answers to such questions involve communications with
counsel. In our experience, such questions and answers are important elements of expert
discovery and inquiry at trial. But the language of the proposed rule does not appear to allow for
such questions. Only three exceptions are carved out of proposed Rule 26(b)(4){(C), and it is not
clear to us that these three exceptions allow for the types of questions discussed on p. 7 of the
report. For example, a party attempting to elicit deposition testimony regarding counsel’s
directions to an expert to use a certain approach or not to draw a certain conclusion would not
appear to fall within any of those three specified conclusions. We therefore think a fourth
exception should be added: “(1v) relate to matters such as why the expert considered (or did not
consider) certain factors, why the expert used (or did not use) certain approaches or
methodologies, and why the expert did (or did not) attempt to draw certain types of conclusions.”
We believe that this addition 1s important to ensure the opportunity to make these important
Inquiries.

Joan Harmington, Esq. (08-CV-151): I'support the Comnuttee on Civil Litigation of the
U.S. Dastrict Court in the E.D.N.Y. regarding the need to revise the proposed rule to clanfy that
questioning will be allowed on why the expert considered (or did not consider) certain factors.

American Institute of Certified Public Accountants (08-CV-185): The exceptions allow
for discovery to an extent that provides assurances that appropriate information will continue to
be available. We believe, however, that Rule 26(b)(4)(C)(ii) and Rule 26(a)(2)(B)(11) should be
rewnitten to it disclosure and discovery to mformation “relied upon” rather than “considered
by” the expert witness
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Rule 26(b)}4) -- Use at Trial; Rules Enabling Act

Washington, D.C.

Stephen B. Pershing, Esq. (Amer. Ass’n Justice) (testimony and 08-CV-52): The
proposed Commuttee Note properly indicates that cross-examination at trial about matters
protected under the amendment should not be allowed. The “cf.” citation to United States v.
Nobles, 422 U.S. 225 (1975) gives some guidance on the point The Note could not give more
guidance without exceeding the Committee’s proper role under the Rules Enabling Act. We note
that Nobles has been followed in both civil and criminal cases. It would be good for the Note
also to address the interaction of proposed Rule 26(b)(4)(C) and Fed. R. Evid. 612. In addition,
it would be desirable for the Note to address the possibility of discovery or use of such material
in subsequent litigation. In our view, protection should be extended, and the Note should
encourage courts to give the protection the greatest reasonable effect,

San Antonio

John H. Martin, Esq. (immediate past president of DRI} (festimony and 08-CV-113): I

have seen the Committee Note about use at trial, and expect that most judges would honor it. At
the same time, work product protection is not a privilege. It is not likely that attorneys will often
ask questions at trial they don’t know the answer to, so providing a protection through discovery
is likely, as a practical matter, to be significant. But I would expect some attorneys to try to do it,
and would file a motion 1n limine if I saw this coming. [ would not hire consulting experts just to
avoid the risk that inquiry at trial might be allowed. But if the Committee Note discussion were
removed I would be concerned about this problem. It would almost be better -- if the draft Note
discussion were dropped after the public cornment period -- that it had never been there.

San Francisco

Peter S. Pearlman, Esq (Co-Chair, Rules Comm.. Assoc. of Fed. Bar of New Jerse
(testtmony and 08-CV-153): The argument that the proposed amendment cannot be made
without an act of Congress 1s misdirected. The proposed amendment does not modify an
evidentiary privilege. In fact, it addresses the work-product doctrine, not the attorney-client
privilege. The work-product doctrnine is not among the privileges codified in the Federal Rules of
Evidence. Case law has recognized from the doctrine’s inception in Hickman v. Taylor that it
was not a privilege. The sorts of prnivileges involved in the Federal Rules of Evidence were
different. Case law has therefore specifically recogmzed that work product protection 1s not a
“privilege” and therefore is outside the scope of Fed. R. Evid. 501. In fact, the 1993 amendments
were adopted through these same Rules Enabling Act mechanisms. To the extent those
amendments are seen as having removed an evidentiary privilege, they suffer from the same
infirmity as is suggested with regard to the current amendments. All these proposed amendments
do is to return us to where we were before 1993.

Wiritten Comments

Kenneth A. Lazarus, Esq. (08-CV-008). There 1s presently no privilege that prevents
inquiry at trial into the matters sought to be protected by this amendment. But unless this
information is excluded at trial, the proposed amendments may be counter-productive. If,
however, the goal is to prevent inquiry at trial, the right way to address the question 1s head-on by
amending the Federal Rules of Evidence. Indeed, by attempting to create what arguably amounts
to a qualified privilege in Rule 26, you may inadvertently invite an eventual constitutional
challenge on the Rules Enabling Act under the Chadha principle
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Patnick Allen, Esq. (08-CV-041) I believe it would be appropriate to include protection
from disclosure whether 1n discovery or in trial. If draft opinions are not discoverable before
trial, the subject of draft opinions should not be raised at trial.

Gregory P. Joseph, Esq. (08-CV-055): Academic commentators (08-CV-070) argue that
this amendment would somehow run afoul of the Rules Enabling Act because 1t 1s effectively
“modifying a privilege ” This argument proves too much. If returning the state of discovery to
essentially where it was prior to the adoption of the 1993 amendments does that, the argument
actually proves that the 1993 amendment itself violated the Rules Enabling Act. For discussion
of that possibility, see Joseph, Emerging Expert Issues Under the 1993 Disclosure Amendments
to the Federal Rules of Civil Procedure, 164 F.R.D. 97 (1996). It is impossible to argue that the
proposed amendment can run afoul of the Act without conceding that the 1993 amendments --
which created the problems now being corrected -- did so first.

Professors John Leubsdorf and William Simon (and 35 other law professor signatories)
(08-CV-070): The purpose and effect of the amendment are to extend the attorney client
privilege to cover a broad range of communications between lawyers and testifying experts, and
it therefore may be subject to 28 U.S.C. § 2074(b)’s requirement for affirmative adoption by
Congress. The amendment is plainly meant not only to forbid discovery on these topics, but also
to prevent their use as evidence at trial. Unless it bars inquury at trial, 1t will not accomplish its
declared goals. But placing materials beyond the scope of inquiry both in discovery and at trial 1s
precisely what privilege rules do. Moreover, the grounds of the amendment are precisely the
same as those relied on to support most privileges: the asserted value of a class of private
communications, and the fear that they will be discouraged 1f outsiders can inquire 1nto them.
This concern about the role of Congress is reinforced by the recent experience with Evidence
Rule 502, which Congress did adopt as written, but only with a lengthy explanatory Statement of
Congressional Intent.

Robert L. Rothman (ABA Section of Litigation} (08-CV-128): There 1s no problem with
rulemaking authority here. The current provisions in Rule 26 were adopted 1in 1993 through the
normal Rules Enabling Act mechanism. No one suggested at that time that this required an Act
of Congress. To the extent that courts interpreted those 1993 changes as removing an attorney’s
communications with a testifying expert from work-product protection, there 1s no reason why a
further rule amendment cannot make clear that these communications are now protected as
attorney work product. All this amendment does is return the rule to its pre-1993 status. If the
argument were correct, the 1993 amendment itself would have been invahid because 1t
“abolished” an evidentiary privilege. By the same token, we do not anticipate these issues to be
raised at trial, because work product objections would properly prevent inquiry there too, and
keep the trial focused on the 1ssues that matter -- 1n this situation the substance of and support for
the expert’s opinion. ®

Prof. Stephen D. Easton (08-CV-169): If the proposed amendments are adopted, a civil
attorney conducting a cross-examination would almost never ask an expert about the extent to
which a retaining attorney influenced her opinion, because the cross-examiner would not know

the answer to that question.
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Item 5 will be an oral report from Judge Koeltl
on the 2010 Conference
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RULE 8(c¢): DISCHARGE IN BANKRUPTCY

In August 2007 the Standing Committee pubhished for comment a proposal to amend Civil
Rule 8(c) by deleting "discharge in bankruptcy” from the list of affirmative defenses. The
Committee Note explained the proposal:

"[Dlischarge in bankruptcy” is deleted from the list of affirmative defenses.
Under 11 U.S.C. § 524(a)(1) and (2) a discharge voids a judgment to the extent that
it determines a personal liability of the debtor with respect to a discharged debt. The
discharge also operates as an injunction against commencement or continuation of
an action to collect, recover, or offset a discharged debt. These consequences of a
discharge cannot be waived. Ifa claimant persists in an action on a discharged claim,
the effect of the discharge ordinarily is determined by the bankruptcy court that
entered the discharge, not the court in the action on the claim.

This proposal originated in suggestions by bankruptcy judges that statutory amendments
adopted many years ago have made it wrong to describe discharge in bankruptcy as an affirmative
defense. If a debt actually has been discharged, the protection of the discharge is not waived by
failure to plead the discharge when a post-discharge action 1s brought on the debt. Any judgment
on the debt is void. The Department of Justice memorandum attached to this Note questions that
proposition, although the question is buried 1n footnote 3. The Bankruptcy Rules Committee, after
a presentation by the author of the Department memorandum, voted to support the proposal to delete
"discharge in bankruptcy” from Rule 8(c). Judge Wedoff has provided a memorandum, also
attached, that explains the Bankruptcy Rules Committee’s position and responds to the Department
position.

It 15 awkward to ask the rules commuttees to resolve a dispute of substantive law. The
Department of Justice position provides arguments that awkward problems may confront a creditor
claiming on a debt that has not been discharged by the debtor’s general discharge. The creditor may
not even have had notice of the bankruptey proceeding. The defendant debtor is in a much better
position to raise the question by protesting that the claim has been discharged — that puts the
creditor in a position to explore the question by orderly litigation procedure. The Department also
is probably right in part on the res judicata question — if the discharge question 1s raised by any
party, it is actually litigated, and the court rules, as a matter necessary to judgment, that there was
no discharge, issue preclusion may well override the statutory provision that the judgment is void
if the court was wrong on the discharge issue. Finally, the Department correctly points out that the
final sentence of the proposed Commuttee Note is misleading — a determination of discharge may
be made by the court entertaining the action on the claim that may or may not have been discharged.
The final sentence should be deleted.

Those observations, however, do not speak to the central question. The statute plainly says
that a judgment on a discharged debt is void. Courts that have recognized the statute agree. Failure
to plead the discharge does not make the judgment valid. The continuing presence of "discharge in
bankruptcy” in Rule 8(c)’s list of affirmative defenses is inappropriate and may mislead both
discharged debtors and courts. No one has yet suggested a plausible middle ground that might
alleviate the predicament of the creditor whose debt was not discharged but who cannot rely on the
debtor’s failure to raise the discharge issue as a defense. Suggesting relief by way of motion to
vacate the judgment under Civil Rule 60(b) if the debt in fact had been discharged is not persuasive.
The published amendment should be recommended for adoption. If a new pleading method can be
devised for this particular situation, it will be considered in due course.
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Rule 8(c): Discharge in Bankruptey -2-

It is recommended that the Committee recommend that the Standing Commuttee approve for
adoption tis amendment of Rule 8(c}(1) and approve the accompanying Commuttce Note:

(c) AFFIRMATIVE DEFENSES.

(1) In General. In responding to a pleading, a party
must affirmatively state any avoidance or
affirmative defense, including; * * *

eodischargembankruptey;

% ¥ k

COMMITTEE NOTE

"[D]ischarge in bankruptcy” is deleted from
the list of affirmative defenses. Under 11 U.S.C. §
524(a)(1) and (2) a discharge voids a judgment to the
extent that it determines a personal hability of the
debtor with respect to a discharged debt. The
discharge also operates as an injunction against
commencement or continuation of an action to collect,
recover, or offset a discharged debt. These
consequences of a discharge cannot be waived. if=a

- : . ’
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MEMORANDUM

To: The Advisory Committee on Rules of Civil Procedure

From: The Advisory Committee on Rules of Bankruptcy Procedure
Re: Discharge in Bankruptcy in Fed R. Civ. P 8(c)

Date: March 27, 2009

In December 2005, the Advisory Committee on Rules of Civil Procedure recom-
mended for publication a proposal to remove “discharge in bankruptcy” from the list of
affirmative defenses in Fed. R. Civ. P. 8(c). The recommendation was published in
August 2007, and the Department of Justice submutted the only comment opposing the
proposed rule change. In connection with further consideration of questions raised by
the DQOJ, the Civil Rules Committee asked for a recommendation from the Advisory
Committee on Bankruptcy Rules. At its March 26, 2009 meeting, the Bankruptcy Com-
mittee considered the issue, aided by a memorandum (dated March 4, 2009) from the
DOJ, detailing its arguments against the proposed change to Rule 8(c). After a full dis-
cussion of the matter, the Bankruptcy Committee determined to recommend adoption
of the proposed change. This memorandum sets out the basis for the Bankruptcy

Commiittee’s recommendation and responds to the arguments made by the DOJ.

A. The central issue: whether discharge in bankruptcy is a waivable defense
Rule 8(c) sets out a list of affirmative defenses that “a party must affirmatively

state.” The rule “require[s] the defendant to plead any of the listed affirmative defenses
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that it wishes to raise or risk waiving them.” 5 Charles Alan Wright & Arthur R Miller,
Federal Practice and Procedure § 1270 (3d ed. 2008). Among the listed defenses subject
to waiver if not affirmatively stated is “discharge in bankruptcy.” The proposal to
eliminate this defense from Rule 8(c} is based on § 524(a) of the Bankruptcy Code (Title
11, U.S.C.) which provides as follows:

(a) A discharge in a case under this title —

(1) voids any judgment at any time obtained, to the extent that such

judgment is a determination of the personal liability of the debtor with re-

spect to any debt discharged under section 727, 944, 1141, 1228, or 1328 of

this title, whether or not discharge of such debt is waived;

(2) operates as an injunction against the commencement or con-

tinuation of an action, the employment of process, or an act, to collect, re-

cover or offset any such debt as a personal liability of the debtor, whether

or not discharge of such debt is waived . . ..

In proposing the change to Rule 8(c), the Civil Rules Commuttee determined that
§ 524(a) prevents the bankruptcy discharge of a particular debt from being waived and
voids any judgment obtained on a discharged debt, despite a procedural default by the
debtor. The DOJ has responded with arguments raising issues of statutory construction
and policy, contending that § 524(a) is consistent with the Rule 8(c) requirement that a
party plead discharge as an affirmative defense.

As discussed below, the DOJ’s statutory construction arguments conflict with the

language and history of § 524(a) and are unsupported by any case law. Moreover, con-

trary to the DOJ’s policy arguments, eliminating “discharge in bankruptcy” from Rule
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8(c) will not creat procedural difficulties, but rather correct what 1s now a misleading

provision.

B. The language of § 524(a)
The DOJ makes three arguments in support of its position that § 524(a) allows a
waiver of discharge by failure to assert the discharge as an affirmative defense. Two

appear on page 6 of its memorandum:

[1] New Code § 524(a)(1) . . . provides that a discharge “voids any judg-
ment at any time obtained, to the extent that such judgment” is for a dis-
charged debt. [I]t uses the present tense verb “voids.” Under the plain
language rule of statutory construction, the present tense verb suggests
that the “at any time obtained” language is referring to judgments entered
either pre- or post-petition but prior to the discharge and not to future
judgments.

[2] At the same time, the injunctive provision in § 524(a}(2) proscribes the
continuation of a pre-discharge suit on a debt [only] if the debt was clearly
discharged, and similarly forbids a new action unless the creditor had a
colorable claim to an exception.
The third argument is set out in footnote 3 on page 3: “The invalidation of waivers in
the final clause of § 524(a) . . . addresses contractual waivers, and not the failure of a
debtor to plead a discharge in a future lawsuit . .. .”
None of these arguments can be reconciled with the actual language of § 524(a).
First, the provision that a bankruptcy discharge “voids any judgment at any time ob-

tained” necessarily affects judgments obtained after discharge as well as before; other-

wise, instead of applying to judgments obtained “at any time,” the statute would refer
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to judgments obtained “before the entry of discharge.” Similarly, the use of the present
tense “voids” simply reflects the continuing effect of the discharge: 1t both “voids”
judgments previously obtained and “voids” judgments obtained thereafter. The DOJ’s
suggestion that a future tense is somehow required has no basis in grammar.

Second, the suggestion that § 524(a) applies only to debts that are “clearly” dis-
charged, and not to debts subject to a “colorable clatm” of nondischargeabulity, contra-

dicts the statutory language. No such limitation appears in the statute; if a debt is dis-

charged, 1t cannot be subject to an enforceable judgment. Nothing in the statute dictates

a different result depending on the degree to which a debt might be subject to nondis-
chargeability claims. Statutes should not be read to include unexpressed limitations.
See Felder v Casey, 487 U.S. 131, 148 (1988) (noting the Court’s refusal to add exhaustion
requirements to civil rights legislation); Orent Mineral Co. v. Bank of China, 506 F.3d 980,
998 (10th Cir. 2007) (observing that the Supreme Court “has counseled against adding
extra-legislative requirements to statutory text”); cf. Gardenhire v. United States Internal
Revenue Serv. (In re Gardenhure ), 209 F.3d 1145, 1148 (9th Cir. 2000) (“Close adherence to
the text of the relevant statutory provisions and rules is especially appropriate in a
highly statutory area such as bankruptcy.”).

Finally, nothing in the statutory language suggests that the anti-waiver provi-
sions of § 524(a) apply to contractual waivers but not to waivers resulting from proce-

dural default. The term “waiver” plainly encompasses the bar resulting from a defen-
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dant’s failure to plead an affirmative defense 5See, e.g., Jakobsen v. Mass. Port Authority,
520 F.2d 810, 813 (1st Cir. 1975) (“The ordinary consequence of failing to plead an af-
firmative defense 1s its forced waiver . ...”). In providing that the debtor may not
waive discharge, § 524(a) draws no distinction between contractual and procedural
waivers, and again, it is improper to engraft limitations on a statute’s general provi-
sions. However, even if the DOJ's argument on this point were correct, 1t would not
limit the principal effect of § 524(a), which is to void any judgment on a discharged
debt.

Thus, none of the DOJ’s arguments effectively challenges the reading that the
Civil Rules Committee suggested in proposing the change to Rule 8(c): “A discharge
voids any judgment obtained on the discharged debt even if the debtor defaults or ap-
pears but fails to plead the discharge. . . . Section 524 has superseded the role of dis-

charge as an affirmative defense.”?

C. The legislative history of § 524(a)
Since the language of § 524(a) plainly provides that a discharge in bank-

ruptcy cannot be waived, there is no need to explore its legislative history. However, if

1 The DOJ does not argue that Rule 8(c) could somehow supersede § 524. That
argument would be foreclosed by the fact that the Bankruptcy Code was enacted after
the rule was in place. The more recent enactment, of course, is controlling. See Mitchell
v. Farcass, 112 E.3d 1483, 1489 (11th Cir. 1997) (holding that “a statute passed after the
effective date of a federal rule repeals the rule to the extent that it actually conflicts”
(quoting and adopting the holding of Jackson v. Stinnett, 102 F.3d 132, 135 (5th Cir.

1996))).
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the arguments 1n the DOJ memorandum were sufficient to raise some question about
the meaning of § 524(a), 1ts legislative hustory could properly be consulted. See Fla.
Power & Light Co v. Lorion, 470 U.S. 729, 737 (1985) (when a statute 1s ambiguous, the
court may seek gurdance in the relevant legislative history): United States v Yellin (In re
Weinstein), 272 F3d 39, 48 (1st Cir. 2001) (where the Bankruptcy Code is ambiguous, the
courts look to “its historical context, its legislative history, and the underlying policies
that animate 1ts provisions”).

The history of § 524(a) clearly demonstrates the nonwaivable character of dis-
charge under the Bankruptcy Code. That history unfolds in four steps:

1. Before 1937, courts interpreted the Bankruptcy Act of 1898 to provide that a
debtor’s discharge was indeed an affirmative defense. If a debtor did not raise a bank-
ruptcy discharge in response to a collection action brought after the discharge was
granted, the debtor waived that defense. See In re Evans, 289 B.R. 813, 826 (Bankr. E.D.
Va. 2002) (discussing practice under the Bankruptcy Act).

2. Consistent with then-existing bankruptcy law, Rule 8(c), as originally enacted
in 1937, made discharge in bankruptcy an affirmative defense. See Francis v. Humphrey,
25 F. Supp. 1, 3 (E.D. 11l 1938) (setting out the original text of the rule). The substance of
the rule has not changed since.

3. In 1970, Congress amended the Bankruptcy Act to include a new § 14f, making

the discharge in bankruptcy self-effectuating and so eliminating the need for its asser-
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tion as an affirmative defense.2 The House Report accompanying the amendment made
this point emphatically:

[T]he major purpose of the proposed legislation is to effectuate, more fully,
the discharge in bankruptcy by rendering it less subject to abuse by har-
assing creditors. Under present law creditors are permitted to bring suit
in State courts after a discharge in bankruptcy has been granted and many
do so in the hope the debtor will not appear 1n that action, relying to his
detriment upon the discharge. Often the debtor in fact does not appear
because of such misplaced reliance, or an inability to retain an attorney
due to lack of funds, or because he was not properly served. As aresulta
default judgment is taken against him and his wages or property may
again be subjected to garnishment or levy. All this results because the dis-
charge is an affirmative defense which, if not pleaded, is waived.

H.R. Rep. No 91-1502, at 1-2 (1970), as reprinted in 1970 U.S.C.C.A.N. 4156, 4156.
4. With the adoption of the Bankruptcy Code in 1978, § 524(a) replaced former
§ 14f. New § 524(a) employed different terminology, but it did not contract the scope of

the § 14f discharge. To the contrary, the legislative history indicates that Congress in-

2 Former § 14f stated:
An order of discharge shall—

(1) declare that any judgment theretofore or thereafter obtained in any
other court is null and void as a determination of the personal liability of
the bankrupt with respect to any of the following: (a} debts not excepted
from the discharge under subdivision a of section 17 of this Act; (b) debts
discharged under paragraph (2) of subdivision c of section 17 of this Act;
and (c) debts determined to be discharged under paragraph (3) of subdivi-
sion c of section 17 of this Act; and

(2) enjorn all creditors whose debts are discharged from thereafter institut-
ing or continuing any action or employing any process to collect such
debts as personal liabilities of the bankrupt.

Bankruptcy Act of 1898, § 14f, codified at 11 U.S.C. § 362(f), enacted by Pub.L. 91-467, §
3, 84 Stat. 990, 991 (1970).
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tended the Bankruptcy Code to expand the discharge, with an absolute prohibition

against enforcing any waiver of a particular debt-

Subsection (a) specifies that a discharge in a bankruptcy case voids any
judgment to the extent that it is a determnation of the personal liability of
the debtor with respect to a prepetition debt, and operates as an injunction
against the commencement or continuation of an action . . . to collect . . .
any discharged debt as a personal liability of the debtor. . . whether or not
the debtor has warved discharge of the debt involved. The injunction is to
give complete effect to the discharge and to eliminate any doubt concern-
ing the effect of the discharge as a total prohibition on debt collection ef-
forts. Thus paragraph has been expanded over a comparable provision in
Bankruptcy Act § 14f to cover any act to collect . . . . The change1s .. .n-
tended to insure that once a debt is discharged, the debtor will not be
pressured in any way to repay it. In effect the discharge extinguishes the
debt, and creditors may not attempt to avoid that. The language “whether
or not discharge of such debt is waived” is intended to prevent waiver of
discharge of a particular debt from defeating the purposes of this section.

H.R. Rep. No. 95-595, at 365-66 (1977), as reprinted in 1978 U.S.C.C.A.N. 5963, 6321-22;

S. Rep. No. 95-989, at 80 (1978), as reprinted in 1978 U.5.C.C.A.N. 5787, 5866.

D. Decisions interpreting § 524(a)

The DOJ has argued that the “considerable majority of courts have applied Rule
8(c).” (Memorandum at 2.) The meaning of this assertion is unclear. Although, as dis-
cussed below, a number of courts have enforced waivers of the bankruptcy discharge
under Rule 8(c), they have done so without considering whether § 524(a) required a dif-
ferent result. The decisions actually addressing the impact of § 524(a) have all held that

failure to assert a bankruptcy discharge as an affirmative defense does not resultin a

waiver.
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The leading case 1s Lone Star Sec & Video, Inc. v. Gurrola (In re Gurrola), 328 B.R.
158, 170 (B.A.P. 9th Cir 2005), whach details the history of § 524(a) summarized above
and holds “that the defense of discharge in bankruptcy 1s now an absolute nonwaivable
defense.” Thus, the decision notes, “Since 1970, [discharge in bankruptcy] has not been
an affirmative defense.” Id. Gurrola has been cited with approval both in judicial opin-
ions and n secondary sources, most recently in In re Jones, 389 B.R. 146, 161-65 (Bankr.
D. Mont. 2008), and 4 Collier on Bankruptcy q 524.02 [2] at 524-15 & n.6A (Alan N.
Resnick & Henry ]. Sommer eds., 15th ed. rev. 2008} (citing Gurrola in observing that
“Section 524(a)(1) is meant to operate automatically, with no need for the debtor to as-
sert the discharge to render the judgment void,” so that “a creditor cannot claim that the
voidness of the judgment was waived under a theory of estoppel when a debtor fails to
raise the discharge as a defense”).

Even before Gurrola, the impact of § 524(a) was widely recognized. See, for ex-
ample, Braun v. Champion Credit Union (In re Braun), 141 B.R. 133 (Bankr. N.D. Ohio
1992), aff'd and remanded, 152 B.R. 466 (N.D. Ohio 1993), which both rejected a waiver
argument based on the debtor’s failure to assert discharge as an affirmative defense and
imposed sanctions for the creditor’s pursuit of its action. Recently, the Sixth Circuit
cited Braun in holding that § 524(a) makes it unnecessary for a debtor to take any action
in response to a post-discharge collection swit. Hamulton v. Herr et al. (In re Hamilton), 540

F.3d 367, 373 (6th Cir. 2008) (stating that “a debtor need not raise his discharge in bank-
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ruptcy as an affirmative defense, because thanks to § 524(a), such an affirmative defense
15 unnecessary and has been since 1970” (internal quotations omitted)) Many other de-
cisions have reached the same conclusion.?

The decisions cited by the DOJ in no way contradict this interpretation of
§ 524(a). The first decision the DO cites is illustrative. Bauers v. Board of Regents of Univ.
of Wisconsin, 33 Fed. Appx. 812, 2002 WL 486062 (7th Cir. 2002), an unsigned, non-
precedential order, involved a debtor who brought suit against her former employer
and failed to assert her bankruptcy discharge in response to counterclaim by the em-
ployer The Seventh Circuit did indeed affirm the district court’s ruling that the debtor
waived the defense of discharge in bankruptcy as a result, citing Rule 8(c). However, the

decision does not discuss or even mention § 524(a), and so does not support of the

35ee, e.g., Rooz v. Kimmel (In re Kimmel), 378 B.R. 630, 638 (B.A.P. 9th Cir. 2007}
(holding that “the Chapter 7 discharge is absolute and, in light of the anti-waiver provi-
sions of § 524(a), does not admit of an equitable exception that would permit it to be
waived by postdischarge conduct”); Pavelich et al. v. McCormuck, Barstow, Sheppard,
Wayte & Carruth LLP (In re Pavelich), 229 B.R. 777, 781-82 (B.A.P. 9th Cir. 1999) (“The af-
firmative nature of the defense of discharge in bankruptcy . . . was effectively outlawed
in 1970. It became an absolute defense that relieved a discharged debtor from the need
to defend a subsequent action in state court.”); Gilberston v. PEI/Genesis, Inc., No. 06-
3341, 2007 WL 2710437, at 2 (Bankr. D. Or. Sept. 12, 2007) (“[Als a matter of federal
bankruptcy law, debtor’s failure to raise the defense of discharge in the post-discharge
state court fraud action did not constitute a waiver of that defense.”); In re Bock, 297 B.R.
22, 332 (Bankr. W.D.N.C. 2002) (finding that the debtor did not waive her discharge by
failing to plead her bankruptcy discharge as an affirmative defense in a state court col-
lection action); Bishop v. Conley (In re Conley), Nos. 98-30339, 98-6363, 1999 WL 33490228,
at *8 (Bankr. D. Idaho Dec. 10, 1999) (holding that “a Debtor need not assert the dis-
charge injunction as an affirmative defense in order to later pursue the argument that
the judgment is void under § 524”).
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DOJ’s position that § 524(a) allows waiver of discharge through non-assertion of an af-
firmative defense. The same is true of each of the decisions cited by the DOJ. None of
them offers any analysis of § 524(a); each simply applies Rule 8(c) without considering
the effect of § 524(a) on waiver of discharge.

It does not appear that any court has published an opinion construing § 524(a) in

the manner that the DOJ advocates.

E. Practical considerations

The proper interpretation of § 524(a)—voiding all judgments that contradict a
bankruptcy discharge and prohibiting waivers of the discharge—makes it clear that
Rule 8(c)’s inclusion of discharge in bankruptcy as an affirmative defense has been su-
perseded. But because the rule still includes the defense, a number of courts—as re-
flected in the decisions cited by the DOJ-—have been misled into finding that debtors
have waived their bankruptcy discharges by failing to plead them affirmatively in sub-
sequent collection actions. The fact that the rule’s present form causes erroneous rul-
ings presents a powerful practical reason to adopt the change proposed by the Civil
Rules Committee.

The DOJ suggests that practical problems will arise if discharge in bankruptcy is
no longer listed in Rule 8(c). The simple answer is that changing the rule will not
change the law: whatever practical problems the non-waivable discharge creates will

exist whether or not the rule is changed. The only effect of changing the rule will be to
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eliminate confusion by making the rule consistent with § 524(a), which 1s in fact the
governing law.

Nevertheless, it is worth noting that § 524(a) does not cause sigmficant difficul-
ties in practice. The problems mentioned by the DOJ arise either from the nondis-
chargeability of certain debts or from the failure of a debtor to give notice of the bank-
ruptcy filing to a creditor pursuing collection. The general response to the DOJ’s con-
cerns is that questions of dischargeability can usually be determined by a non-
bankruptcy court with no violation of the discharge mjunction, and a creditor who in-
advertently takes action that violates the discharge, without knowledge of the bank-
ruptcy filing, will not be sanctioned for the violation.

The DOJ offers five scenarios to illustrate the effect of eliminating discharge in
bankruptcy from Rule 8(c). Since each involves post-discharge collection actions by
creditors, the simplest response is to lay out the three possibilities that exist in connec-
tion with any such action.

1. The creditor obtains a determination of dischargeability before pursuing a collectron
acton.

Section 524(a) only applies to actions to collect a discharged debt, not to actions
to determine whether a debt is excepted from discharge. Thus, a creditor may seek a
determination of dischargeability without violating the discharge injunction. Certain
types of debts—for fraud, breach of fiduciary duty, and willful and malicious injury, as

defined in § 523(a)(2),(4), and (6) of the Bankruptcy Code—can only be excepted from

12 231



discharge during the bankruptcy case itself. All other kinds of nondischargeability—for
student loans, domestic support obligations, and certain tax debts, among others—can
be determined by any court of competent jurisdiction. If a creditor raises the question
of dischargeability m an appropriate forum, and if the debtor defaults or if there is a rul-
ing on the merits that the debt is in fact excepted from discharge, the creditor may pro-
ceed with collection. Rule 8(c) has no application 1n this situation.

2. The creditor pursues collection activity without a prior determination of dischargeabil-
ity and the debtor never raises the discharge

For several reasons, a creditor might pursue collection activity without first ob-
taining a ruling that the debt is excepted from the debtor’s discharge. The creditor may
not know the bankruptcy was filed; the creditor may be confident that the debt is in fact
excepted from discharge; or the creditor may simply hope that the debtor will not assert
the discharge. If the debtor knows that a particular debt is excepted from dischar-
ge—for example, a tax obligation that has previously been found to arise from a fraudu-
lent return or a student loan that the debtor can clearly pay without undue hardship—it
is unlikely that the debtor will raise the discharge in response to a collection action. Re-
gardless of the reason, if the creditor pursues collection and the debtor never raises the
discharge, the creditor will obviously be able to complete the proceeding with no appli-

cation of § 524(a} or Rule 8(c).
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3 The creditor pursues collection actinity without a prior deternunation of dischargeabnl-
1ty and the debtor asserts the discharge.

The final possibility is that the creditor pursues a collection action after the
debtor’s bankruptey, and the debtor does raise the discharge, either as an affirmative
defense at the beginning of the action or later, perhaps when the creditor seeks to en-
force a judgment in the collection action. It is in this situation that § 524(a) and Rule 8(c)
have their effect

As discussed above, the effect of § 524(a)—like former § 14f—is that debtors can-
not waive discharge and that all judgments on discharged debts are void, eliminating
the possibility of debtors losing their discharge by failing to respond promptly to a col-
lection action. This imposes no substantial additional burden on creditors or the courts.
A debtor who has received a discharge in bankruptcy 1s unlikely to incur the expense
and inconvenience of contesting a collection action on the merits without raising the
discharge. Therefore, most collection judgments subject to collateral attack as violations
of a bankruptcy discharge will be default judgments. Addressing the question of dis-
chargeability of the debt after such a judgment will involve the same issues and impose
the same costs as if the question had been addressed before the judgment was entered.

On the other hand, the effect of current Rule 8(c) has been to cause some courts to
overlook § 524(a), allowing credifors to obtain judgments on potentially discharged
debts simply because the debtor did not plead the discharge affirmatively. In such

cases, Rule 8(c) may persuade the debtor—incorrectly—that there was in fact an effec-
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tive waiver. But if the debtor seeks to challenge the finding of waiver, there will be sub-
stantial additional costs for all of the parties, in post-judgment motions or appeals, be-
fore the question of dischargeability can be addressed on the merits. There are no le-
gitimate cost-savings as a result of retaining the misleading rule provision.

Finally, there is the question of sanctions. It would indeed be unfair to assess
sanctions for violation of the discharge injunction against a creditor who pursues a col-
lection action without knowing of the debtor’s bankruptcy or otherwise in good faith.
However, Rule 8(c) waivers are unnecessary to avoid this result. In ruling on debtors’
requests to enforce the discharge, courts have consistently declined to sanction creditors
acting in good faith. “[Als long as a creditor has a good faith basis for believing that its
debt was excepted from discharge or . . . had no knowledge of any such discharge, the
creditor is not subject to sanctions for violating the discharge injunction when it pro-

ceeds in state court.” In re Everly, 346 B.R. 791, 797-98 (B.A P, 8th Cir. 2006).

Conclusion
Discharge in bankruptcy is not a waivable affirmative defense. The inclusion of
the bankruptcy di‘scharge in Rule 8(c) is incorrect as a matter of law and misleading in
practice. Accordingly, the Advisory Committee on Bankruptcy Rules recommends

adoption of the proposed amendment removing discharge in bankruptcy from Rule

8(c).
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MEMORANDUM

To: Advisory Committee on Bankruptcy Rules
From: J. Christopher Kohn
Re Proposed Elimination of “Discharge in Bankruptcy” from Affirmative Defenses

Listed in Fed. R. Civ. P. 8(c)
Date: March 4, 2009
Introduction

The Advisory Committee on Rules of Civil Procedure has published for comment a
proposal to elimunate discharge in bankruptcy from the hst of affirmative defenses which, under
current Rule 8(c), Fed.R.Civ.P., a party responding to a pleading must assert. The Department of
Justice opposes this proposal. At our Fall, 2008 meeting, Judge Rosenthal asked our commuttee
to consider the subject and provide its views This memorandum explains why the proposal to
delete discharge i bankruptcy from Rule &(c) should not be adopted.

The draft Committee Note explans the rationale for the proposed change: “[uJuder 11
US.C § 524(a)(1) and (2) a discharge voids a judgment to the extent that it determines a
personal habulity of the debtor with respect to a discharged debt,” operates as an injunction
against actions “‘to collect, recover, or offset a discharged debt,” and “[t]hese consequences
cannot be warved.”' We believe that this rationale does not support a change for the vast
majonty of post-discharge actions in which the 1ssue of dischargeability would be within the non-
bankruptcy junsdiction of a district (or state) court In enacting the modern Bankruptcy Code,
Congress explicitly provided that both non-bankruptcy courts and bankruptcy courts have non-
exclusive junsdiction over “all proceedings arising under title 1. 28 U.S.C. § 1471 (enacted 1n
1978 and repealed in 1984); 28 U.S.C § 1334(b) (enacted in 1984). A determination of whether
one of Code § 523(a)’s exceptions to dhscharge applies to a debt “anses under tttie 11,” and 15
thus within the junsdiction of district courts (and state courts) 1n ordmary debt collection actions
Given that § 524(a)(1) only vords judgments for discharged debts, we submnt that discharge
logically remains an affirmative defense to a post-discharge debt collection complaint i a federal

! Section 524(a)(1) and (2) provide

(a) A discharge in a case under this title
(1} voids any judgment at any time obtained, to the extent that such
Judgment 1s a deterrmination of the personal hability of the debtor wath respect to
any discharged under sectton 727, 944, {141, 1228, or 1328 of this title, whether
or not discharge of such debt 1s waived,
(2) operates as an ijunction agamnst the commencement or continuation of
an action, the employment of process, or an act, to collect, recover or offset any
such debt as a personal hability of the debtor, whether or not discharge of such
debt 15 waived, 235



district (or state) court, where no colorable exception to discharge exists.

Furthermore, 1n those (we believe rare) mstances in which the proposed Commuttee
Note’s rationale could be apposite (i ¢ , when no colorable exception to discharge exists), Rule
60(b} already provides adequate protections to mnsure conformance with § 524(a). Given the long
history of discharge 1n bankruptcy being identified as an affirmative defense, we believe 1ts
deletion now could result in harmful, umntended consequences that outweigh any reason for
change. Finally, while we think that no change should oceur, if it is deemed necessary, we
believe narrower, more focused alternatives exist and we suggest some at the end of this
memorandum. Finally, we are attaching, as an appendix, a set of hypothetical fact situations to
compare results arising with “discharge in bankruptcy” retained versus removed from Rule 8(c)’s
hst of affirmative defenses. We believe those examples will help reveal the problems that could
be created by deleting discharge from Rule 8(c).

Discussion

We first note that no compelling need for the amendment has been identified. A
considerable majonty of courts have applied Rule 8(c) See, e.g., Bauers v. Board of Regents of
University of Wisconsin, 33 Fed. Appx. 812, 817 (7th Cir. 2002) (because chapter 7
debtor-employee did not raise her discharge in bankruptcy as an affirmative defense to her
employer’s counterclaim for misspending academuc study funds, debtor was deemed to have
waived the defense); Jn re Kahl, 240 B.R 524, 530 (Bankr. E.D. Pa. 1999) (“undue hardship”
exception to general nondischargeability of student loan is not self-effectuating; rather, it is up to
the debtor either to bring an adversary proceeding to determine whether student loan debt is
dischargeable, or to plead and prove dischargeability of debt as affirmative defense 1n action
brought by creditor in state court); In re Sunbrite Cleaners, Inc , 284 BR 336,342 (N.DN.Y.
2002) (affirming bankruptcy court’s refusal to consider creditor’s post-confirmation assertion of
nondischargeability due to lapse of junisdiction, holding that the issue could be raised by the
debtor as a defense in post-bankruptcy liigation, whether before a federal distnict or state court);
Allender v Fields, 800 N.E.2d 584, 585 (Ind App. 2003) (reversing state court order granting
post-judgment rehef to debtor who failed to plead discharge as affirmative defense required by
Indiana tnal rule, where claim was arguably not discharged due to failing to list creditor on
bankruptcy schedule); see also Sparks v Booth, 232 S.W 3d 853, 870 (Tex. App Dallas 2007);
Systrends, Inc v Group 8760, LLC, 959 So.2d 1052, 1064 (Ala. 2006), McWherter v Fischer,
126 P.3d 330, 331 (Colo. App. 2005). And, if necessary, courts have found other means
(pnmanly Rule 60(b)) if needed, to address a problem when a discharge clearly should have been
recognized. E g, Briley v Hidalgo, 981 F 2d 246 (5th Cir 1993), aff’g, 1992 WL 91903
{E D.La 1992)(Rule 60(b) used to vacate a default judgment because the creditor/plaintiff was
shown to have had notice of the bankruptcy 1n time to have filed a § 523(c) dischargeability
complaint n the bankruptcy case).

The impctus for change may have been a recent Ninth Circuit Bankruptcy Appellate
Panel decision which held that a debtor 1s not equitably estopped from raising his discharge due
to hus fatlure to trmely rarse the defense in a collection action fn re Gurrola, 328 B R. 158
(BAP SthCur 2005) There, a post-petition default judgment was rendered on a counterclaim
filed in violation of the automatic stay (2 e, prior to discharge). The default was also entered pre-
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discharge, although the default judgment was entered after discharge. The creditor conceded that
the debt was discharged and that no relevant exception to discharge existed (it was not listed but
the bankmptcy was a “no-asset, no-bar-date” chapter 7 case to which § 523(a)(3)(A) was thus
inapplicable).” The creditor nevertheless argued that the debtor’s farlure to umely raise the
defense estopped him from raising 1t later. The court recounts the history leading up to the 1970
change in the language of the old Bankruptcy Act’s discharge provision which laid the
groundwork for the language in the current § 524(a). It notes that Congress was concerned in
1970 that a discharge in bankruptcy was not self-executing and had to be raised affirmatively and
that unscrupulous creditors who knew of the bankruptcy case were filing collection suits after the
bankruptcy case closed in the hopes of obtaming binding judgments (by default or through the
debtor’s ignorance) on otherwise dischargeable debts. The opinuon also recounts Congress’s
further expansion of § 524(a) in 1978 to include an anti-waiver provision.” Based on these

2 Section 523(a)(3)(A) of the Bankruptcy Code provides an exception to discharge if a creditor
does not have notice or actual knowledge of the bankruptcy in time to file a claim. If the case is
a no-asset chapter 7 case, however, § 523(a)(3)(A) 1s inapplicable because claims need not be
filed and, therefore, the creditor suffers no prejudice from its lack of notice. See In re Madaj,
149 F 3d 467, 468-70 {6th Cir. 1998). But § 523(a)(3)(B) does except from discharge, even in a
“no-asset, no-bar-date” chapter 7 case, claims identified in § 523(a)(2), (4), or (6)(generally,
claims where bad acts, such as fraud, defalcation or an intentional tort 1s mnvolved) because in
those instances, under § 523(c), a creditor must timely file a complant to have claims declared
non-dischargeable before the bankruptcy case is closed. If the creditor does not have notice or
actual knowledge in time to meet the deadline for filing such 2 complarnt, 1t does suffer prejudice
and thus 1s allowed to rely upon the discharge exception in a later action, provided it can
demonstrate the applicability of § 523(a)(2), (4) or (6} in that later action As discussed later, the
vast majority of courts has held that such § 523(a)(3XB) claims are within the concurrent
Junsdiction of bankruptcy and non-bankruptcy courts

? The nvalidation of waivers in the final clause of § 524(a) does not justify elimnating
discharge as an affirmative defense under Rule 8(c) The phrase “whether or not discharge of
such debt 15 warved™ addresses contractual wajvers, and not the failure of a debtor to plead a
discharge in a fiiture lawsuit, reflecting the traditional definition of “warver™ as a voluntary
relinquishment of a known nght. See Kontrick v. Ryan, 540 U S. 443, 458 n.13 (2004)
(distinguishing between “forferture™ and “waiver™), Black’s Law Dictionary 1611 (8" ed 2004)
The House and Senate Reports explar that the provision operates as an junction against the
collection of a discharged debt “whether or not the debtor has waived discharge of the debt
involved,” and that “(tThe change 15 consonant with the new policy forbidding binding
reaffirmation agreements . . and 1s intended to insure that once a debt 1s discharged, the debtor
will not be pressured m any way to repay it. ” H R Rep. No 95-595 at 365-66 (1977), S Rep
No 95-989 at 80 (1978), reprinted in 1978 U S.C.C.A N, at 5787, 5866 The reports further
explain that “[t]he language ‘whether or not discharge of such debt 1s waived’ 1s intended to
prevent waiver of discharge of a particular debt from defeating the purposes of this section It 1s
directed at warver of discharge of a particular debt, not waiver of discharge m 1010 as permutted
under section 727(a)(9) ™ Ihid. A wawver of discharge i toto under § 727(a)(9) requures an
explcat statement of waiver By analogy, the reports contemplate prectuding himited express
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changes, the opinion concludes: “It follows, that the defense of discharge in bankruptcy is now
an absolute, nonwaivable defense. Since 1970, it has not been an affirmative defense.”

If Gurrola is confined to its facts, where the debt was unquestionably discharged, the
assertion that a discharge in bankruptey 1s no longer an affirmative defense might be
unremarkable but, m the vast majonty of cases (at least the cases filed since 1970, and even more
so since 1978), the existence of the discharge is almost never clear-cut. Indeed, given the
prospect of an award of damages and attorneys fees or even a contempt citation facing a party
which now brings an action to collect a clearly discharged debt,’ such cases involving

waivers (unless the reaffirmation procedure ts followed). No indication exists that Congress was
referring other than to express waivers, or that 1t meant to alter the longstanding practice of
requiring a debtor to plead discharge in defense to a subsequent action to collect a debt that 1n
fact might not be discharged. Finally, we note that the Supreme Court recently observed in
respect to a different bankruptcy provision that “[a) statutory provision protecting a borrower
from waiver is not a shield against forferture ” Marrama v. Citizens Bank of Massachusetts, 549
U.S. 365, 374 (2007) (holding that the provision precluding waiver of debtor’s right to convert
bankruptcy case from chapter 7 to chapter 13 did not preclude loss of right due to abuse of
process).

‘In expressing this view, Gurrola relies 1n part on a prior decision of the Ninth Circuit BAP
that raises a concern that the BAP’s approach logrcally could extend even to fuily Litigated
Judgments where a colorable basis for non-dischargeability exists. In Pavelich v McCormuck,
Barstow, Sheppard, Wayte & Carruth LLP (In re Pavelich), 229 B.R. 777, 781-84 (B.A.P. 9th
Cir. 1999), the court concluded that even if dischargeabibty is actually litigated in a non-
bankruptcy court, a bankruptcy court can entertain a collateral attack and the judgment 1s anly
entitled to res judicata effect if it 1s “correct.” See d at 783 (“While the power to decide an
issue ordinarily connotes the power to decide it incorrectly, with any erroneous result being
enforceable unless corrected on appeal, § 524(a)(1) statutory voidness commands a different
result”) We would respectfuily agree with In re Toussaint, 259 BR 96 (Bankr EDN.C 2000),
that “this logic 1s flawed  1d at 102 (cnticizing Pavelich); see also In re Ferren, 203 F.3d 559
(Bth Cir 2000)(per cuntam)(rejecting Pavelich insofar as it suggests that § 524(a) provides an
exception to the Rooker-Feldman doctnne, permitting review of final state court judgments

regarding dischargeability).

3 See, e g. Inre Zilog, Inc , 450 F 3d 996, 1007 (9" Cir. 2006), In re Pratt, 462 F.3d 14, 17 (1%
Cir. 2006), Bessette v Avco Financtal Services, Inc , 230 F.ed 439, 445 (1* cir. 2000), Matter of
Rosteck, 899 £2d 694, 698 (7™ Cir 1990); but see Pertusov Ford Motor Credit Co ,233F 3d
417,423 (6th Cir 2000)(holding that no private damages action exists under § 524). In Walls v
Wells Fargo Bank, N A, 276 F 3d 502, 507 (9" Cir 2002), the Ninth Circust indicated 1ts
agreement with Pertuso with respect to the existence of a statutory action, but held that courts
could nevertheless use the compensatory civil contempt remedy Cf In re Rivera Torres, 432
F 3d 20 (1" Cur. 2005) (although First Circunt recognizes a private damages remedy under § 524,
court held that the requirement to strictly construe statutory waivers of sovereign immunity
compels the conclusion that, n contrast to § 362's cxplicit “damages” action for stay violations,
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mdisputably discharged debts are rare indeed. In the other cases, where the discharge issue is
legitimately at issue, Rule 8(c) should be retained as the vehicle for insuring that the issue is
tumely raised by the party in the best position to know that it exists and, indeed, the party who
decides 1f it will even be raised. Moreover, as Gurrola demonstrates, in those very few cases in
which the discharge 15 mamfestly clear, relief is available.

Because the discharge there was undisputed, Gurrola may not have explored the full
extent of the changes Congress made in 1978, that make it mnappropriate to continue to rely today
on the 1970 Act’s different language and intent, and its different jurisdictional prenuses. The ~
language of the 1970 amendment to § 14f of the old Bankruptcy Act referred only to debts “not
excepted from discharge” — similar to the way that current § 524(a) refers only to “any debt
discharged under” the Bankruptcy Code’s various discharge provisions. Thus, the old Act, like
the current one, begged the question of whether any particular debt was excepted from discharge.
But the 1970 Act was intended to place dischargeability determinations — or at least certain ones
— within the exclusive subject matter junsdiction of the bankruptcy courts. See In re Danns, 558
F 2d 114, 115-16 (2d Cir. 1977) ("Congress gave the federal courts exclustve junisdiction over
dischargeability questions in 1970."); Chernickv U S, 492 F.2d 1349, 1351 n.4 (7th Cir. 1974)
("before 1970 . . . the bankruptcy court did not have exclusive junsdiction to determine
dischargeability."). The House Report accompanying the 1970 Act referred to perceived abuses
by credttors suing debtors in the hope of winning a defauit judgment on clearly discharged debts
and stated that, “Under [S. 4247}, the matter of dischargeabulity of the type of debts commonly
gving rise to the problem . . . will be within the exclusive jurisdiction of the bankruptcy court.
The creditor asserting nondischargeablity will have to file a imely application in the absence of
which the debt will be deemed discharged.”

Consistent wath thes, § 14f(1) of the old Act, as amended m [970, stated that an order of
discharge shall “declare that any judgment theretofore or thereafier obtained m any other court 1s
nuil and void as a determination of the personal liability of the bankrupt with respect to any of
the following: (a) debts not excepted from the discharge under subdivision a of section 17 of this
Act; (b) debts discharged under paragraph (2) of subdivision ¢ of section 17 of this Act; and (c)
debts determined to be discharged under paragraph (3) of subdivision ¢ of section 17 of this Act.”
Significantly, paragraph (2) of § 17c was analogous to modern § 523(c), requinng tiraely
appiications by credttors to preserve certam kinds of debts, while paragraph (3) of § 17¢ referred
to bankruptcy court determinations pursuant to paragraph (2). Accordingly, at least certain kinds
of dischargeability determinations could ne longer be made by non-bankruptcy courts - ¢ e , those
requiring tumely apphcations. Moreover, there was no analogue to modern § 523(a)(3)(B), which
provides that if a creditor does not have notice 1n time to file a § 523(c) complaint, then non-
bankruptcy courts may determine dischargeability of the kinds of debts listed in § 523(c) as well
Addwtionally, when § 14f was amended 1n 1970, the junisdictional provision, 28 US C § 1334,
provided sumply that “{t]he district courts shall have, exclusive of the courts of the States,
Jurisdiction of all matters and proceedings in bankruptey

neither § 524 nor § 105, through its hsting in § 106, waived sovereign immunity for a “damages”
action against the United States)
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In 1978, Congress materially changed the discharge and dischargeability provisions and
explicitly gave concurrent junsdiction to non-bankruptcy courts in the arena of dischargeability.
Thus, it repealed 28 U.S.C. § 1334 and enacted 28 U.S.C § 1471. Scction 1471(b) gave the
bankruptcy courts “not exclusive” jurnisdiction of “all civil proceedings anising under title 11 or
arising in or related to case under title 11.” In 1984, while § 1471 was repealed, language
identical to § 1471(b) was placed in the now current version of § 1334(b). The Senate Report to
the 1978 enactment of § 1471 explains that the phrase “ansing under title 11" refers to “any
matter under which a claim is made under a provision of title 11.” S.Rep. 95-989 at 154. The
House Report confirms the same, and adds, as examples, claims created by § 522 (exemptions)
and § 525 (anti-discrimination rules), among others. H.Rep. 95-595 at 445. Dischargability 15
plainly a matter “arising under title 117 — specsfically § 523 — and thus is within the concurrent
Jurisdiction of non-bankruptcy and bankruptcy courts.® Congress also enacted § 523(a)(3)(B)
which effectively enables non-bankruptcy courts to determne the applicability of the § 523(a)(2),
(4) or (6) exceptions to discharge 1f a creditor did not have notice in time to timely seek a
determination 1n the bankruptcy case under § 523(c).

Addztionally, new § 524(a)(1) uses considerably different language than old § 14f(1).
The old provision, as noted, declared “null and vord” any judgment “theretofore or thereafier
entered” 1f the debt at issue was not excepted under one of the self-executing exceptions to
discharge and no timely application under old § 17¢(2) was filed or, 1f one was filed, the
bankruptcy court had determined the debt to be discharged. New Code § 524(a)1), on the other
hand, provides that a discharge “voids any judgment at any time obtained, to the extent that such
judgment” 1s for a discharged debt It does not make any distinctions among various grounds for
nondischargeability or refer to the need to file a imely § 523(c) complaint the way that old
§ 141f(1) referred to old § 17¢(2). And, 1t uses the present tense verb “voids.” Under the plamn
language rule of statutory construction, the present tense verb suggests that the “at any time
obtained” language 15 referring to judgments entered either pre- or post-petition but prior to the
discharge and not to future judgments At the same time, the mjunctive provision in § 524(a)2)
proscribes the continuation of a pre-discharge suit on a debt if the debt was clearly discharged,
and similarly forbids a new action unless the creditor had a colorable claim to an exception.

In any event, in light of the change from exclusive junsdiction to concurrent jurisdiction
for 1ssues of dischargeabihty — even the 1ssue of whether an exception under § 523(a)(2), (4) or

® That bankruptcy and non-bankruptcy courts have concurrent junsdiction over dischargeability
determinations 1s widely recognized Whitehouse v LaRoche, 277 F.3d 568, 576 (Lst Cir 2002);
In re Doerge, 181 B.R. 358, 364 n.9 (Bankr S D Kl 1995) (citing In re Canganellt, 132 B R
369,385 n 3 (Bankr. N.D Ind 1991)); see also Erspan v Badgert, 647 F.2d 550, 556 (5th Cir
1981), BCCI Holdings (Luxembourg), S A v Clfford, 964 F.Supp 468 (D D.C 1997); In re
Fucilo, 2002 WL 1008935, *7 (Bankr. S D.N Y. 2002); fn re Massa, 217 B.R. 412, 421 (Bankr
WDNY. 1998), aff'd, 187 F 2d 292 (2d Cir 1999); In re Tatbbr, 213 B R 261, 273 (Bankr.
EDNY 1997); Adam Glass Service, Inc v Federated Dep’t Stores, Inc , 173 B.R 840
(EDNY 1994) Butseein re Padila, 84 B R 194 (Bankr D.Colo. 1987)holding that the
bankruptcy court has exclusive jurisdiction to determine dischargeabulity under § 523(a)(2), (4),
or (6))
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(6) apples, at least in cases where the creditor lacked notice in time to file a § 523(c) complaint —
the 1970 enactment of old § 14f and 1ts legislative history do not undercut the propriety of the
affirmative defense 1n the context of applying the current Bankruptcy Code. Whatever the
situation was pnor to 1978, 1ssues concerning the dischargeability of a given debt clearly now
come within the jurisdiction of and may be decided by a non-bankruptcy court where a complaint

15 filed subsequent to the discharge.7

A debtor’s subsequent assertion of a discharge 1s based upon facts which may be entirely
extrinsic to those giving rise to the claumn alleged in the creditor’s complaint, and those facts may
be uniquely known to the debtor. Indeed, the decision even to ratse the 1ssue lies solely within
the discretion of the debtor. For example, in a post-bankruptcy suit on a student loan, which
§ 523(a)(8) specifically excepts from the bankrupicy discharge unless the debtor affirmatively
establishes that a continuation of the debt would cause an “undue hardship,” the creditor 1n the
post-discharge distnict court action would aliege the debt, the default and the obligation to repay.
Assumng, as we do for this example, that the debtor never sought the required “undue hardship”
determination dunng the bankruptcy case, the creditor would have no reason (or duty) to allege
facts demonstrating a lack of undue hardship. Instead, the debtor would retain the responsibility
for affirmatively raising the issue. In re Kahl, 240 B.R. 524, 530 (Bankr. E.D. Pa 1999) (“undue
hardship™ exception to gepneral nondischargeability of student loan is not self-effectuating; rather,
1t is up to the debtor erther to bring an adversary proceeding to determine whether student loan
debt 15 dischargeable, or to plead and prove dischargeability of debt as affirmative defense in
action brought by creditor in state court). This 15 fully consistent with § 524(a), even 1f one does
not accept that the present tense verb “voids” cannot apply to a post-discharge complaint,
because judgments are void and collection 1s enjoined only for discharged debts.

The above example involves one of the “self-executing” discharge exceptions. Other
such exceptions, all of which can involve fact-intensive inquires regarding 1ssues extraneous to
the prima fuecie ments of the creditor’s claun and will not be presented n the case unless the
debtor/defendant decides they should be raised, include certain kinds of taxes as well as any tax
that a debtor has “wtlifully attempted m any manner to evade or defeat™ (§ 523(a)(1)), altmony or
child support ((a)(5)), fines or penalties ((a)(7)), personal mjury liabilities caused by drunk
driving ((a)(9)), FDIC claims against bank directors and officers ((a)(11)), restitution orders in
favor of victims in cominal cases {(a)(13)), money borrowed to pay nondischargeable taxes or
fines or penalties ({a)(14), (14A), or (14B)), and debts associated with secunties law violations

{(aX19))-

The same result should occur for “non-self-executing” discharge exceptions if the
creditor’s lack of notice 1s the basis for the exception to discharge f the creditor for a debt other
that of a kind 1dentified 1n § 523(a)(2),(4), or (6) lacks any notice of the bankruptcy and the

’ Notably, to our knowledge, neither m 1970 or 1978, when Congress was strengthemng the
protection of a discharge, did Congress express a need for a change 1n Rule 8(c) nor has «t
expressed such a need since 1978 (notwithstanding exhaustive studies and extensive amendments
of the bankruptcy laws n the last decade, including recent amendments to enhance debtors’
closely-related rights it connection with reaftfirmation agrecments)

7
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bankruptcy was a “no-asset, no-bar-date” chapter 7 case in which the lack of notice does not
provide an exception to discharge under 11 U S.C. § 523(a}(3)(A), judicial economy is greatly
enhanced if the debtor raises the 1ssue at the outset of the case. (Thus seems especially far if the
debtor’s own failure to provide notice of the bankruptcy caused the creditor to believe its claim
was still viable and, as a result, to incur the expense of seeking to enforce it.) The creditor can
then decide whether to dismiss its case (to avoid sanctions for violating the discharge injunction)
or, if 1t believes its debt 1s excepted from discharge because it actually is of a nature controlled by
§ 523(a)(3)(B), proceed (perhaps after amending its complaint to address more clearly why the
debt falls within the § 523(a)(2), (4) or (6) discharge exceptions). A well reasoned opimon in
this regard is National Ass'n of System Admunistrators, Inc v Avionics Solutions, Inc., 2008 WL
140773 (3.D. Ind. Jan. 10, 2008), in which the court held that non-bankruptcy courts have
concurrent jurisdiction to determine dischargeability under § 523(a)(3)(B), including to
determine whether the debt was “of a kind” described in § 523(a)(2), (4), ot (6). /d. at *10;
accord In re Serge, 285 B.R. 632, 635 n.2 (Bankr. M.D.N.C, 2002) (describing the “several ways
to litigate™ the matter of dischargeability under § 523(a)(3)(B) where a creditor was not notified
of a no-asset case, including reopening the case to file a dischargeability complaint or raistng the
matter as an affirmative defense to an action on the debt 1n a non-bankruptcy forum); see also In
re Beezley, 994 F 2d 1433, 1434 (9th Cir. 1993) The Avionics Solutions court further held that
discharge 1n that context was appropnately an affirmative defense. See also Mickowski v
Visi-Trak Worldwide, LLC, 415 F 3d 501 (6th Cir. 2005) (purpose of Rule (c)’s requirement to
plead discharge affirmatively is to give plaintiff notice of a defense and a chance to try to prove
that it lacks ment). if the debtor 1s ignorant or sloppy and either fails to raise the issue or
defaults, and no colorable basis exists for the debt's being excepted from discharge under §
523(a)(3)(B), Rule 60(b) will still provide a safety net. But elininating discharge from Rule 8(c)
may well mncrease the mstances 1n which a debtor 1gnores the issue at the outset and thus increase
the incidence of requests for Rule 60(b) relief.

The need for retaining discharge 1n bankrupicy as an affirmative defense logically follows
from the concurrent jurisdiction of bankruptcy and non-bankruptcy courts to determine the 1ssue
Because a judgment on a debt, by erther a bankruptcy or non-bankruptey court, 1s a judicial
decree that the debt 1s in fact owing, a judgment based on a post-discharge complaint logically
includes a determination (whether or not actually itigated) that the pre-petition debt was not

8 Most courts agree with this view, although a small number have disagreed See eg, inre
Arello, 2007 WL 2363818 (D N.J. 2007) (reversing sancuons for violating discharge injunction
by commencing state court action afler no-asset chapter 7 where creditor not histed claimed a
debt that may have fit § 523(a}(2) and thus {a)}(3XB)); fn re Candidus, 327 B.R. 112
(Bkrtcy ED.N'Y 2005) (denying motion to reopen bankruptcy because state court judgment that
§ 523(a)(3)(B) applied was within its concurrent junisdiction); In re Rollinson, 273 BR 352
(Bkrtcy D Conn. 2002) (refusing to reopen bankruptcy to schedule debt the dischargeability of
which would depend upon whether it was under § 523(a)}(2), (4), or (6) since 1t was not listed,
and this could be determined by state court), see Zachery v Whalen, 1994 WL 411526
(NDN.Y 1994) (listing other cases agreeing). Buf see In re Padilla, 84 B R 194 (Bankr
D Colo. 1987)(holding that the bankruptcy court has exclusive jurtsdiction to determine
dischargeabihity under § 523(a)(2), (4), or (6)).
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discharged. Defendants with a viable discharge defense should, and most defendants no doubt
would, assert 1t at the earliest possible time if suit is brought on the disputed debt. But 1f
discharge in bankruptey is eliminated from Rule 8(c), the change could be interpreted to mean
that the defendant no longer should raise the defense or, worse, that defendants may ignore post-
discharge complaints entirely. This would be a dangerous choice because Rule &(c) is 2 non-
exclusive list of affirmative defenses. It provides: “In responding to a pleading, a party must
affirmatively state any avoidance or affirmative defense, including. .” those listed (emphasis
supplied). Removing “discharge in bankruptcy” from the list, by itself, will not necessanly effect
a change because discharge could still be found to be “[an] avoidance or affirmative defense ™
Thus, elimination could result 1n great prejudice to the debtor.

The proposed change could also incorrectly influence principles of res judicata If
removal of “discharge in bankruptcy” from Rule 8(c) is based on a theory that a judgment 1n such
an action may be “void,” as the draft Committee Note suggests, this could improperly imply that
the dischargeability of the debt is not an issue within the junisdiction of the state or federal
distnct court, such that pninciples of res judicata would not preclude subsequent hngation of the
1ssue in a collateral attack on a judgment holding the debtor personally liable for the debt
notwithstanding the prior discharge. In addition, the change improperly suggests that, even 1f
Jurisdiction existed, the debtor did not have a full and fair opportunity for htigation and thus the
judgment is subject to collateral attack.

Additionally, eliminating discharge as a Rule 8(c) affirmative defense may generate
unnecessary and wasteful damages litigation by causing pract:tioners and some courts to assune
that suits to obtain judgment on prepetition debts are invanably violations of the discharge
iunctton in § 524, whenever the debt is ultimately determined to have been discharged. In fact,
as long as a good faith claim that a debt was not discharged exists, a sut for a judgment, as a
predicate to any effort to collect the debt, should not be viewed as a violation of § 524. See in re
Massa, 217 B R. 412, 42] (Bankr. W.D N Y. 1998) (because creditor could rasse § 523(a)(3)(B)
dischargeability issue in collection swuit, “until such & determmation was made, further
proceedings to collect the fclaim for fraud which was arguably non-dischargeable under
§ 523(a)(2)] and have the 1ssue of dischargeabihity determined pursuant to § 523(a)(3)}B) were
not 1n violation of § 524(a) or the Discharge Order™), aff 'd, 187 F.2d 292 (2d Car 1999) ?

Relief exists where the debt sued upon was unquestionably discharged A judgment on
post-discharge complaint can be considered vord, and subject to correction under Rule 60(b}(4),

? One of the problems that can result 1s reflected in the tmal court decision that was reversed 1n
Chanute Production Credit Ass'n v Schicke, 9 P 3d 561 (Kan App 2000) The tnal judge
sanctioned the creditor i that case for not informing the court of the bankruptey, despite a good
faith dispute over dischargeability. The appellate court affirmed the tnal court’s deferral of the
merits of the dischargeability 1ssue while the bankruptcy court determuned dischargeability in
response to a complamt by the debtor, but reversed the imposition of sancuons, holding that the
discharge of the debt was an affirmative defense  If the defense 1s removed from Rule 8(c),
decisions like those of the Chanute tnal court could proliferate, and reversal could become more

problematic
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and possibly even to collateral attack in a bankruptcy court, if a debtor can show that a creditor
had no colorable claim to nondischargeability, so that the court that entered the judgment could
not possibly have determined that an exception applied ' mn addition, Rule 60(b)(3) 1s available
if a creditor obtains a judgment through “misconduct,” which arguably could include a deliberate
violation of § 524(a)’s injunction against filing a complaint for a debt for which the creditor
knows that no colorable exception to discharge exists. And “mistake” and/or “excusable
neglect” under Rule 60(b)(1) may relieve debtors of default judgments, and allow them to reopen
the 1ssue of dischargeabulity, if the debtor mistakenly believed that the discharge entitled the
debtor to 1gnore the summons and complaint. Even Rule 60(d)(3), which permits avoidance for
“fraud on the court,” might be available. Thus, in our example above, if the debtor had
previously obtained a determination of undue hardship in the bankruptcy case and the creditor
nevertheless brought a collection action 1n which the debtor failed to rase the prior discharge,
Rule 60(b) and possibly a collateral attack would provide adequate relief and fully effectuate §

524(a).

In sum, we do not think that § 524(a) was intended to apply to judgments n respect to
post-discharge complaints for debts where a good faith basis exists for the creditor’s belief that
the debt 1s not discharged, much less where a creditor is not yet even aware of the discharge.
Given that view, we do not believe that retaining the affirnative defense mm Rule 8(c) results in
the rule superseding the statute, or makes valid a judgment that the statute proscribes Rather,
under § 524(a), a discharge “voids,” when it is entered, existing judgments for discharged debts
and enjorns future judgments for discharged debts, but leaves to the concurrent junisdiction of
bankruptcy and non-bankruptcy courts whether a future judgment 15 or 18 not proscribed. In such
a future action, the issue 15 most naturally considered an affirmative defense because 1t is not an
element of the plaintiff’s claim and the plamnuff may not even be aware of the bankruptcy or, 1f it
15, of the fact that the debtor contests the creditor’s understanding that an exception to discharge

exists.

For these reasons, the proposal to eliminate discharge 1n bankruptcy from Fed.R.Civ P.
8(c) should not be adopted.

Possible Alternative Rule Amendments

If the Commttee believes that a change 15 needed some 35 to 40 years after Congress
enacted statutory changes to strengthen the discharge provision, when no appreciable harm from
the intervening status quo has been demonstrated and Congress has not expressed a need for a
change in Rule 8(c), and 1s willing to accept the uncertainty and at least temporary confusion that

'© An analogy to measuring the junisdictional amount m diversity cases may be useful. In that
context, “the sum claimed by the plaintiff controls if the clarm 1s apparently made in good fuith *
St Paul Mercury Indem Co v Red Cab Co ,303U S 283, 288 (1938) (emphasis added) Thus,
it may be argued that a judgment on a post-discharge complaint 1s not void unless the creditor
lacked a “good faith” argument for nondischargeability within the jurisdiction of the court that

entered the judgment
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a change could entail — a step we do not recommend - then it could consider alternatives
which are more narrowly focused on the perceived problemn and are less likely to canse
unintended, collateral effects. They may be considered alternatively or in any combination.

Furst, to assure that bankruptcy courts are not disinclined to grant collateral relief from
default judgments obtained in clear violation of § 524(a), the Committee might consider
amending Rule 60(d) by inserting a new paragraph between (2) and (3) as follows (and
renumbenng (3) as (4)):

(d) Other Powers to Grant Relief. This rule does not limita
court’s power to:

(1)  entertain an independent action to relieve a party
from a judgment, order, or proceceding;

{2) grant relief under 28 U.S.C § 1655 to a defendant
who was not personally notified of the action;

3) grant relief from the judement under 11 U.S C.
§ 105(a) 1f the judgment was oblained in violation
of 11 US.C. § 524(a); or

(4)  set aside a judgment for fraud on the court

This is consistent with paragraph (1)’s reference to an independent action and confirms that such
an action may be brought under the jurisdiction conferred by 28 U.S C. § 1334(b), and thus be 1n
a bankruptcy court pursuant to 28 U S.C. § 157(b)(2)(1) or (O). This kind of amendment,
however, should be accompanied by a Committee Note clarifying that 1t “is not intended to
enable a debtor to ignore a complaint on a debt for which a creditor has a colorable claim that the
debt was not discharged under 11 U §.C § 523.” Ctherwise, the amendment may encourage
debtors to ignore potentiatly vahd complaints.

Second, to clarify that Rule 8(c)’s inclusion of “discharge in bankruptcy” is not meant to
limit relief from default judgments if no reasonable argnment exists that the debt was excepted
from discharge, a parenthetical could be added after “discharge in bankruptcy” as follows: “(but
this shall not prevent a court from granting relief under Rule 60(b)(4) from a deftault judgment :f
the complaint in respect to which the default judgment was entered n violatton of 11 U S C.

§ 524(a))” Ths kind of amendment too, however, should be accompared by a note clanfymg
that the amendment “is not intended to enable a debior to 1gnore a complaint on a debt for which
a creditor has a colorable claim that the debt was not discharged under 11 U.SC § 523~

Third, an alternative way to qualify Rule 8(c)’s inclusion of “discharge in bankruptey”
would be to add “(unless the party stating a claim for relief on a debt is precluded from asserting
an exception to discharge by a prior judgment of dischargeability or by 11 U S C. § 523(¢)).”
This amendment would address the fact pattern presented by Gurrola. Such an amendment
should be accompanied by a note clanfying that “bankruptcy and nonbankruptcy courts generally
have concurrent jurisdiction to determine 1f a debt 15 excepted from a bankruptcy discharge,
except that a debt of a kind specified 1n 11 U.S C § 523(a)(2), (4) or {(6) 1s discharged unless the
creditor imely commences an action to preserve the claim. This requuement does not appiy if
the creditor does not have notice or actual knowledge of the bankruptey case in time to file such a
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proceeding. A creditor that has failed to comply with § 523(c), or whose claim has been
adjudicated by the bankruptcy court to be dischargeable, shouid not be able to revive a claim
through a debtor’s failure to recognize the need to plead the discharge in defense, as the
complaint would violate 11 U.S.C. § 524(a).” The Committee Note could also indicate that
neither the designation of “discharge in bankruptcy™ as an affirmative defense nor the addition of
this new, clarifying parenthetical, affects the burden of proof existing under otherwise applicable
law concerning the application of exceptions to discharge.

Finally, to the extent the pnimary concern 1s default judgments, Rule 55(c) might be
amended by adding the following sentence: “Good cause may include that a defendant
reasonably believed that 11 U.S.C. § 524 made it unnecessary to respond to the complaint.”
Alteratively, Rule 55(c) could be amended by adding, “The court shall set aside a default if the
complaint was filed or the default entered in violation of 11 U S.C. §§ 362 or 524.” Either
amendment should, in our view, be accompanied by a note clanifying that 1t “does not apply
where a party who received a bankruptcy discharge had notice that the party stating a claim for
relief on a debt maintains that an exception to discharge under 11 U.S.C. § 523 1s applicable.”

Although we posit these alternatives, we urge that no changes in the Federal Rules of
Civil Procedure, including Rule 8(c), be made

2
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Examples of Problems That May Arise From Eliminating
“Discharge In Bankruptcy” as an Affirmative Defense Under Rule 8(c)

Scenario #1: A Contractual Creditor, Knowing of the Prior Discharge of Its Clmm,
Sues, Hoping The Debtor Will Default

a Current Rule 8(c)

We assume here that a private creditor with an ordinary, discharged claim deliberately
sues in the hope the debtor will default. The problem posed is unrealistic because a creditor
without a plausible claim of non-dischargeability would be nisking a damages or contempt action
in the bankruptcy court for a deliberate violation of § 524(a). Moreover, Rule 60(b), as 1t
currently reads, would justify relief. Although concems about actions such as this apparently
prompted the 1970 amendments to the predecessor of § 524(a), we are unaware of widespread
reports of such misconduct occurring in the context of the modem Bankruptcy Code,
notwithstanding the continued inclusion of the affirmative defense in Rule 8(c)

b Discharge Defense Eliminated from Rule 8(c)

A creditor willing to nsk sanctions for viclating § 524 as well as Rule 11 might devise a
feigned claim of an exception to discharge, .g , by claiming lack of notice and, if the case were a
no-asset case, by mvoking § 523(a)}(2), (4), or (6). If the creditor pleads those provisions in 1ts
non-bankruptey complamt, or even if 1t just pleads facts that would establish an exception to
discharge, the creditor can hope that the debtor wall default What then occurs depends on one’s
view of whether a discharge defense may be lost through a default, or whether § 524 alters the
normal rules that bind a defendant who 1s served with process and fails to appear, as long as the
court had jurisdiction to enter the judgment.

If, regardless of whether the defense 15 “de-listed” from Rule 8(c), 1t may still be lost
through default because 1t is 1ntrinsically an affirmative defense, then deleting the defense could
be harmful if 1t prompts debtors or their attorneys to conchude, mcorrectly, that they may 1gnore
complaints On the other hand, if the law settles on a view that only actual htigation of the
dischargeability 1ssue can insulate a judgment from collateral attack as “void,” 1t will create
substannial mnefficiencies and uncertainties about the finality of judgments It would remove Rule
8(c)’s current effect of discouraging debtors from ignonng complaints, and may thus increase the
likelthood that some debtors will 1gnore complants and generate unnecessary collateral
hittgation.

Scenario #2 An Ordinary Creditor Without Notice of an “Asset Bankruptcy” Files
Complaint and the Debtor Defaults

a Current Rule 8(c)

Under current Rute 8(c), if a creditor without notice of an “asset bankruptey” files a
complaint, the claim 15 not discharged In light of the claim’s survival, if the debtor 1s served

{(Apx. page 1)
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with process personally and defaults, under current Rule 8(c), the judgment would almost
certainly be considered valid — putting aside a circumstance that might entitle the debtor to relief

for excusable neglect under Rule 60(b){1).
b Discharge Defense Eliminated from Rule 8(c)

If the defense is “de-listed,” theoretically, the result should not differ because the debt “in
fact” is not discharged (in light of the lack of notice), and the default judgment should therefore
still be valid, But the de-listing could well result in more defaults by causing debtors to assume,
incorrectly, that they may 1gnore a complaint just because they believe that the creditor had
notice. If the creditor did not receive notice, it cannot be expected to plead that “negative fact.”
The debtor may have failed completely to list the creditor or listed the creditor incorrectly, such
that notice was ineffective due to no fault of the creditor. Since the debt is “in fact” not
discharged, the default judgment should not be *“void” under § 524(a).

Maoreover, notice is not always a simple issue. For example, in cases in which a debtor
claims that an unlisted creditor had actual notice and the creditor denies that notice, 1ssues wall
arise as to whether a default judgment in a non-bankruptcy forum may be collaterally attacked in
the bankruptcy court. Removing discharge from the list of affirmative defenses may lead debtors
and perhaps courts to believe that a debtor who 1gnored a non-bankruptcy complaint remains
entitled at any time to either collaterally attack the judgment as “void” or seck to vacate it
pursuant to Rule 60(b) (or a state court procedural analogue), without having to provide any
excuse for the debtor’s failure to respond to the complaint.

To promote faness to htigants and judicial economy, a debtor should be required to
answer a complaint regarding even a presumptively discharged debt because of the ever-present
possibility that the creditor did not receive notice, unless the creditor’s receipt of notice 1s
manifest in the bankruptcy case record (e g, because the creditor participated). As noted earher,
the latter event 1s highly unlikely given the possibility of sanctions but, in any event, the debtor
should not 1ignore the complaint, but rather he/she should be able to file a motion in the

bankruptcy court to enjoin its prosecution and, 1f appropnate, recover attoney’s fees.
Nevertheless, even with the affirmative defense rule, courts are likely to accord a debtor some

leeway under Rule 60(b) to obtain relief from default judgments, particularly if a creditor 15
shown to have had notice of the bankruptcy "

Scenario #3  Creditor Without Nonice in a No-Asset Case Files Post-Discharge
Complaint Where a § 523(a)(2). (4) or (6) Claym 1s Potentially At Issue

a Current Rule 8(c)

'" Briley v Hidalgo, 981 F 2d 246 (Sth Cie 1993), aff'g, 1992 WL 91903 (E D La. 1992), 1s an
example of a case 1t which Rule 60(b) was used to vacate a default judgment because the
creditor/plaintiff was shown to have had notice of the bankruptcy in time to have filed a § 523(c)

complaint
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Since no filing deadline exists for claims in no-asset chapter 7 cases, the mability to file a
claim usually does not affect dischargeability under § 523(a)(3) because no prejudice 1s suffered
by not knowing the time within which to file a claim; however, § 523(a)(3)(B) excepts from
discharge claims of creditors who lacked notice in ime to file a request under § 523(c) for a
nondischargeability determinations pursuant to § 523(a}(2), (4), or (6). A creditor without notice
of a bankruptcy will have no expectation of a discharge defense; its complaint, therefore, may not
include talored factual assertions pertinent to these provisions.

We note that it is not always clear from the factual averments of a complaint whether the
§ 523(a)(2), (4), or (6) exceptions apply. While § 523(a)(2) depends essentially on matenal
musrepresentations and other affirmative fraud, a complaint can be unintentionally vague about
whether the defendant (debtor) incurred a debt while acting as a fiduciary (see § 523(a}(4)).
There 1s even more potential for vagueness about whether a property damages claim reflects
“willful and malicious myury” to property under § 523(a)(6). If a creditor claims that a debtor
committed libel or slander, or claims a patent infringement, 1t is not hard to imagine the claim
qualifying as one for willful injury to the creditor or to the creditor’s property nghts. If the
debtor affirmatively raises the discharge issue, the creditor is notified of the defense early in the
case and then, informed by that knowledge, can decide how (or even whether} to proceed.

b Discharge Defense Eliminated from Rule 8(c)

in contrast to the 3(a) scenario, if the defense has been “de-hsted,” debtors could assurne
that they may ignore an ordinary tort complaint by a creditor that did not recetve notice of the
bankruptcy. But if it turns out the creditor’s claim potentially mvolved willful imyury to person or
property, ignonng the complaint could be unwise as the debt may not be discharged and the
resulting judgment to that effect might be binding See 11 U.S.C § 523(a)}(6) Whether 1gnoring
the complamnt will prove improvident 1s not easy to predict, but de-histing the defense will create
uncertainty, partrcularly if the theory for its de-listing mdicated in a Commuttee Note includes the
premuse that the “voids” or anti-warver language tn § 524(a) extends to ali defaults in respect to
post-discharge pleadings even where the claim 1s ultimately shown not to be dischargeable

Scenario fi4 A Creditor with Notice of the Bankruptcy Discharge Files A Post-Dhscharge
Complaint Based on a Debt Expressly Excepted from Discharge, e g, § 523(a)(3) (domestic
support obligation)

a Current Rule 8(c}

Under § 523(a)}5), a claim for an unpard domestic support obligation s not discharged,
but a related claim for money under a property settlement would be discharged Under current
Rule 8(c), 1f a debtor 1s served with process, including a complaint by a spouse that pleads
“domestic support,” the courts would almost certamnly hold that a default judgment 1s valid The
facts pled (1 e “domestic support™) would suffice to establish non-dischargeability 1f proved, and
thus a default judgment should be presumed to reflect that such proof was possible, regardless of
whether the complamt expressly asserts non-dischargeability, or even mentions the defendant’s
bankruptcy Indeed, even 1f “domestic support” was not pled explicitty, most courts would
probably hold, under current Rule 8(c), that [ the debtor wished to clatm that the debt was
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actually for a property settlement and thus discharged, then 1t was the debtor’s affirmative
obligation to so plead. The problems begin only if the defense is de-listed, as discussed next.

b Discharge Defense Eliminated from Rule 8(c)

If the defense 1s removed, a debtor may be more likely to assume that if a spouse files a
post-thscharge complaint and the debtor reasonably believes the claim is for a property settle-
ment, the debtor may ignore the complaint because any judgment will be void. The debtor might
even send the spouse’s attomey a letter taking the position that the debt is discharged, and then
may decide to ignore the complaint because he understands that the bankruptcy discharge no
longer needs be raised. If the law settles such that the elimination of the defense does not alter
the debtor’s responsibility to appear, because the creditor properly has invoked the jurisdiction of
the non-bankruptcy court, the proposed rule change may mislead debtors by causing them to
assume, incorrectly, that they may ignore the complaint.

On the other hand, if the law setties on the view that the de-lsting of the defense means
that, unless the matter is “actually litigated,” 1t remains appropriate for the debtor to collaterally
attack the judgment in bankruptcy court, this will foster unnecessary cost, uncertainty, delay and
judicial mefficiency because creditors will not be able to rely on judgments obtained in non-
bankruptcy courts. Perhaps even worse would be the situation in which the debtor does appear
and htigates for years over the correct amount of the debt and, only after a final judgment, claims
that the debt 1s for a property settlement rather than domestic support and that an adverse
Judgment may still be collaterally attacked.

Scenarios #5(a) & (b} The IRS claims nondischargeablity under § 523(a)(1)(C)

The discussion of scenarios 4(a) and 4(b) above applies equally to tax claims excepted
from discharge under § 523(a)(1)(C). Like domestic support claims, the tax exception is “self-
executing;” either the claim 1s or 1s not discharged, and nothing requires that an adversary
proceeding be filed to preserve it. [f the result of de-histing the affirmative defense would be a
rule that only if dischargeability is “actually lingated™ will the debtor be precluded from raismg
the 1ssue in a future, collateral attack, the government could littgate the merits of a tax claum for
years, win, and obtain a judgment, only then to be faced by the debtor’s filing a subsequent
dischargeability complaint collaterally attacking that judgment. There could even be litigation
over the collection of the judgment unrelated to the discharge 1ssue and, after the judgment s
collected, the debtor could sull file a refund suit and then raise discharge for the first time. If the
de-listing does not result in changing the normal rule that a judgment may not be reopened on a
ground that could have been asserted before 1ts entry, then debtors may incorrectly assume that 1t
does so  That would cause improvident defaults to the detriment of debtors who thereafter may
not be able to dispute the ground for dischargeabihity or the menits of the underlying claim

(Apx. page 4)
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SUPPLEMENTAL RULE E(4)(f)
Supplemental Rule E(4)(f) provides:

(f) Procedure for Release From Arrest or Attachment. Whenever property is
arrested or attached, any person claiming an interest in it shall be entitled to a prompt
hearing at which the plaintiff shall be required to show why the arrest or attachment
should not be vacated or other relief granted consistent with these rules. This
subdivision shall have no application to suits for seamen’s wages when process is
issued upon a certification of sufficient cause filed pursuant to Title 46, U.S.C. §§
603 and 604 or to actions by the United States for forfeitures for violation of any
statute of the United States.

Professor David J. Sharpe, in 07-CV-D, wrote for an MLA working group that the two
statutes have been repealed. (The "official" edition of the Rules, 110th Congress, 1st Sess.,
Committee Print No. 2, for use of the Committee on the Judiciary of the House of Representatives,
notes the repeal of these statutes in 1983.) Deletion of the reference to these statutes seems
warranted; publication should flush out any arguments that other statutes should be invoked.

The question 1s somewhat more complicated as to civil forfeiture actions. New Supplemental
Rule G, added 1n 2006, "governs a forfeiture action in rem arising from a federal statute." But if it
does not address an 1ssue, "Supplemental Rules C and E and the Federal Rules of Civil Procedure
also apply."” Under Rule G(3)(a) and (b) some civil forfeitures are begun by arrest, but others are not.
Rule G(8)(d) provides a petition for release of property held for judicial or nonjudicial forfeiture
under a statute governed by 18 U.S.C. § 983(f). The Department of Justice has noted that "[b]ecause
there never have been post-arrest hearings in forfeiture cases," thanks to Rule E(4)(f), there was no
reason to say more in Rule G. All of this leaves the possibility that arguments will be made to apply
Rule E(4)(f) after an arrest of property for forfeiture if the exception in E(4)(f) for forfeiture actions
is deleted. It seems likely that most courts would find in Rule G an evident purpose to provide a
generally comprehensive procedure for forfeiture actions. But 1t 1s not clear that alf courts will reach
this result. Nor 1s it clear what policy arguments might be made for applying Rule E(4)(f), apart
from the broad argument that there always should be an opportunity to seek a hearing when a court
order deprives a person of ordinary control of property. It may be better to recommend publication
in a form that offers an alternative stating explcitly that Rule G excludes Rule E(4)(f), inviting
comment on the need for this statement.

The amendment could be framed like this:

Rule E. Actions in Rem and Quasi in Rem: General
Provisions

ok ok ok ok

(4) EXECUTION OF PROCESS; MARSHAL’S RETURN;
CUSTODY OF PROPERTY; PROCEDURES FOR
RELEASE.

* %k ok %k %

(£} Procedure for Release From Arrest or
Attachment Whenever property is arrested
or attached, any person claiming an interest in
it shall be entitled to a prompt hearing at
which the plaintiff shall be required to show
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why the arrest or attachment should not be
vacated or other relief granted consistent with

these rules. This-subdrvistonrshatt-haveno
oatt Hof ] ]
process—s—rssued—upon—a—certifreatiom—of
suffrcrent—cause—fHed—pursuant—to—TFitte 46;
Urited-G oot Forviotat ‘

[Supplemental Rule G governs the right to a
hearing in a forfeiture action.]

COMMITTEE NOTE

Paragraph 4(f) 1s amended by striking the final sentence. The
sentence referred first to statutory provisions applying to suits for
seamen’s wages; those provisions have been repealed. The sentence
also stated that this "subdivision" — apparently referring to paragraph
(f) — did not apply to actions by the United States for forfeitures for
violating a United States statute. Supplemental Rule G, added in
2006, provides a comprehensive procedure for forfeiture actions in
rem. [Supplemental Rule E applies only to the extent that Rule G
does not address an 1ssue. Rule G measures rights to a hearing in a
forfeiture action. It 1s no longer necessary to state an exception in
Rule E(4)(f).]
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U.S. Department of Justice

Civil Division

¥

March 3, 2009

TO: Professor Edward Cooper
Reporter
Civil Rules Advisory Committee

FROM: Ted Hirt ﬂ%?

Civil Division
U S. Department of Justice

RE: Proposed amendment to Supplemental Rule E(4)(f)

I have consulted several experts in the areas of admiralty and asset forfeiture practice in the
Department of Justice concerning a suggestion submitted to the Civil Rules Advisory Committee — to
strike from Supplemental Rule E{(4)(f) the following phrase' “This subdivision shall have no
application . . . to actions by the United States for forfeitures for violations of any statute of the United
States.” The author of the proposal has suggested that with the advent of Rule G, it is clear that all
forfeiture-related rules are to be found in that new Rule, not in Rule E, rendering obsolete the reference

to forfeiture cases in Rule E(4)(f).
[ have received several comments in response, which I summarize below.

One attorney noted that the language at issue was intended to reflect the understanding that no
post-arrest hearing was required in forfeiture actions brought by the United States. The concern is
how courts might interpret the relationship between Rule E(4)(f) and Rule G(1). That Rule provides
that Rule G “governs a forfeiture action” but that “[t]o the extent that this rule does not address an

“issue, Supplemental Rules C and E . . . also apply.” Because there never have been post-arrest
hearings in forfeiture cases, there has been no reason to refer to them in Rule G. Striking the language
at issue could lead to misinterpretations of the meaning of these provisions. One might read Rule G(1)
and conclude that there is no provision regarding post arrest hearings in Rule G, therefore that is an
issue that the Rule “does not address,” so Rule E applies, and Rule E(4)(f) provide the right to a
hearing. While that argament would be incorrect in our view, it might gain some credibility if the
“non-application” clause in Rule E(4)(f) were stricken

253



-0

We recommend a variation on the “alternative approach” noted in the parenthetical below the
draft Committee Note on page 7 of the Agenda Review from the November 2008 Agenda Book. The
final sentence of the Rule would state: “Supplemental Rule G governs proceedings regarding property
subject to a forfeiture action in rem.” The revised Note can explain that the amendment is not intended
to create a right to a hearing in forfeiture cases.
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RULE 45 ISSUES

During the November, 2008, Advisory Committee meeting, there was mitial discussion of
issues that had been raised about Rule 45 in submissions received by the Commuttee, and the
entire topic of considering Rule 45 changes was assigned to the Discovery Subcommittee for
initial review. This discussion is included 1n the minutes for the November meeting, elsewhere
in this agenda book. During the April, 2009, meeting, there will be a further opportunity to
discuss Rule 45 1ssues.

Since the last meeting, the Discovery Subcommittee has been mainly occupied with
reviewing and evaluating the testimony and commentary on the published proposed amendments
to Rule 26, which are an action 1tem on the Commuttee's agenda for this meeting. It has not spent
a substantial amount of ttime on Rule 45, but it has considerably amplified the available
information about possible 1ssues with the rule. On Dec. 19, 2008, the Subcommittee held a
telephone conference to explore issues raised by Rule 45. That conference call included
consideration of a brief canvass of what the leading treatises said about Rule 45, and concluded
that a second literature search would be useful in identifying and evaluating possible issues for
amendment. Since then, Andrea Kuperman, Judge Rosenthal's Rules Clerk, has prepared an
extensive memorandum on the considerable secondary literature on the rule.

This memorandum introduces the Rule 45 topics, and raises some of the questions that
initially have arisen in connection with the Rule 45 1ssues that have surfaced so far. Considering

those questions may suggest some of the issues that would arise if possible amendments were
given serious consideration.

Included with the memorandum in the agenda book should be the following things:
(1) Notes on the Dec. 19 Conference Call
(2} A Dec. 12, 2008, memorandum on treatise discussions of Rule 45

(3) Andrea Kuperman's extensive memorandum on secondary literature on Rule 45 that
has appeared since the rule was last amended 1n a significant way 1n 1991

During its Dec. 19, 2008, conference call, the Subcommittee identified the following 17
possible issues for consideration in relation to Rule 45:

(1) Use of Rule 45's 14-day objection deadline to get around the 30 days allowed in Rule
34 for producing documents.

(2) Use of Rule 45 to conduct discovery outside the discovery period.

(3) Place of resolution of a discovery dispute. A Rule 26(c) motion may be resolved
cither by the court presiding over the underlying case or the court that issued the subpoena, but a
Rule 45 objection seemingly must be heard by the court that issued the subpoena.

(4) Time for producing a privilege log in response to a subpoena. Is it only 14 days?

(5) Whether a motion to quash must be filed within 14 days even if the return date for the
subpoena is a fonger time.

(6) Whether Rule 45's 100-mile radius should be reconsidered.
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(7) Use of Rule 45 to force corporate party witnesses to travel long distances to testify at
trial. (In some recent instances, particularly with corporate parties located outside the district and
more than 100 miles from the courthouse, judges have held that Rule 45 permits them to compel
corporate officers to attend and testify at trial.)

(8) Whether the length and intricacy of Rule 45 could be modified to simplify the task of
using 1it.

(9) Issues raised during restyling process.

(10) Whether the rule should provide some directions about how motions to quash or
compel compliance with a subpoena can be brought before the court when the subpoena 1s 1ssued
by a court other than the one in which the underlying case is pending. (This issue was promoted
by an article in the S.F. Recorder discussing the problems that face lawyers who want to get a
dispute about a subpoena before a judge 1n the N.D. Cal. but have no direction from the rules on
how to do so0.)

A review of practice treatises suggested some additional possible issues:

(11) Whether hand delivery of the subpoena should be required. Comments received in
the Committee's inbox had initially raised this 1ssue. Although service of a summons and
complaint may be made in any manner permitted by Rule 4, Rule 45 requires personal hand
delivery to the person subpoenaed. Should the provisions for service be the same?

(12) Expert subpoena problems. In 1991, Rule 45 was amended to provide protections
for unaffiliated witnesses who were subpoenaed. Has this been effective? And do subpoenas
sometimes cause problems with expert witnesses regarding discovery seemingly not allowed by
ordinary party discovery means? For example, in Plymovent Corp. v. Air Technology Solutions,
Inc., 243 F.R.D. 139 (D.N.J. 2007), defendant served a subpoena on an expert consultant retained
by plaintiff seeking results of testing done by the consultant. It contended that the protections of
Rule 26(b)(4)}(B) did not apply because those protections only restrict discovery by deposition or
interrogatory and it was seeking production of documents. The court rejected this argument and
held that the protections of Rule 26(b)(4)(B) applied.

(13) Effect of an order denying a motion to quash. There may be uncertainty about
whether an order denying a motion to quash also commands compliance with a subpoena. It may
be that parties serving subpoenas normally move to compel 1n response to a motion to quash, but
if that is not done the rule could possibly address the consequences of denial of the motion to
quash.

(14) Subpoenas in arbitration proceedings. The relation between Rule 45 and arbitration
proceedings has produced some uncertainties, particularly when subpoenas are used for purposes
of discovery as opposed to requiring testimony during the hearing. For example, Hay Group, Inc.
v. E.B.S. Acquisition Corp., 360 F.3d 404 (3d Cir. 2004) (Alito, J.), addresses such 1ssues.

(15) Whether there are adequate requirements that notice be given to the other parties of
service of the subpoena before 1t is served

(16) Whether the 100 mile lirmt might be modified only for document subpoenas, which
are hikely to result in delivery of the responsive materials in a manner that makes a place of
production mrrelevant.
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(17) Whether the protection Rule 45 provides against "significant expense" should be
clarified regarding what costs 1t covers. For example, would it include the attorney time required
to review materials before production?

Several of these issues were already discussed initially during the November meeting. A
number of additional issues may emerge from Andrea Kuperman's memorandum.

For present purposes, it would be helpful for the Subcommittee to recerve initial input
from the full Committee on whether the various issues identified seem to warrant further
attention, and whether additional 1ssues should be added to the list. Trying to identify all the
issues that might emerge from the Kuperman memo seems too daunting, but some more general
observations might appropriately set the scene for the discussion in Chicago.

A basic question will relate to the aggressiveness of the Subcommittee's approach to Rule
45. As should be apparent from the above listing, and will become apparent from consideration
of the Kuperman memo, there is a targe supply of possible issues. On some of those, moreover,
disagreements among courts have been reported, although there has not yet been an effort to find
out whether that disagreement exists in each instance in which the secondary sources say that it
exists.

Whether to credit many of the proposals for rule change depends in large measure on
whether there 1s a serious problem with Rule 45. It is one of the longest rules in the rule book.
But that seems, in considerable measure, because it is designed to do many things. Rules 26
through 37 regulate party discovery, while Rule 45 is the only rule that regulates nonparty
discovery. In a sense, then, it attempts to include all of the sorts of topics that one finds
regarding party discovery in Rules 26 through 37. But Rule 45 also moves beyond pretrial
discovery; it is the main tool for requuring a witness to attend and testify at trial, or requinng
delivery of documentary or other evidence for use at trial. Given the variety of important matters
that Rule 45 must address, it is not surprising that it is long.

There has been some discussion of the possibility of trying to shorten and simplify Rule
45. Much as brevity and simplicity are desirable goals, it may not be possible to shorten or
simplify the present rule much. Indeed, as the Kuperman memo shows, criticism frequently takes
the form of objecting that the current rule (or its pre-styled version) appeared ambiguous or left
questions unanswered. Solving such problems through amending a rule rarely makes the rule
shorter or simpler. To the contrary, the existence of "ambiguity" in a rule may result from its
brevity and simplicity.

Under these circumstances, a basic question is whether there is a need to change Rule 45.
That cannot be answered in a vacuum, of course, and will be answered only after the various
specific issues are examined with care But it is worth quoting what one of the experienced
lawyers the Subcommittee asked for reactions to changing Rule 45 said about it -- "I don't
generally find Rule 45 problematic." In somewhat the same vein, the Magistrate Judges
Association Rules Committee (which the Subcommittee invited to comment on whether the rule
needed revision) recommended that the rule not be amended, with the following observations:
"All felt that the Rule, though very long, provides sufficient guidance as it is presently drafted
All agreed that the biggest problem encountered 1s that counsel or parties dealing with the Rule
fail to carefully read and follow the procedures spelled out there."

As the volume of commentary on the rule described in the Kuperman memo shows,
others do find aspects of the rule problematic in a variety of ways. But it may be helpful to
approach those problems with some general considerations about the topics the rule addresses.
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The basic commuitment to party control of evidence: Rule 45 (and state-court equivalents)
1s an extraordinary thing when considered in comparison to how such 1ssues are handled in the
legal systems of other countries. In most other countries, party discovery is not allowed,
although judges can command parties to turn over specifically 1dentified documents. But even
that requirement is often hedged with a notion that a party need not do so 1f the document will
harm 1ts case, something like a Fifth Amendment objection to producing inculpatory
documentary evidence. And deposition discovery is rarer still; even in England 1t 1s now rare.

Rule 45, as now written, goes far beyond the practice in most other countries. It enables
parties unilaterally (acting through the 1ssuing attorney who signs the subpoena) to command
nonparties to appear for depositions, to turn over documentary and other evidence, to provide
access to premises, and -- occasionally -- to undertake burdensome tasks of gathering responsive
material. This is certainly not to say there 1s something wrong with providing parties with the
subpoena power. One might even argue that it is basic to the American attitude toward law
enforcement:

Private litigants do in America much of what 1s done 1n other industrialized states by
public officers working within an administrative bureaucracy. Every day, hundreds of
American lawyers caution their clients that an unlawful course of conduct will be
accompanied by serious risk of exposure at the hands of some hundreds of thousands of
lawyers, each armed with a subpoena power by which misdeeds can be uncovered.

Unless corresponding new powers are conferred on public officers, constricting discovery
would diminish the disincentives for lawless behavior across a wide spectrum of
forbidden conduct.

Carrington, Renovating Discovery, 49 Ala. L. Rev 51, 54 (1997).

There may be genuine challenges to, or at least questions about, this vision of private law
enforcement via civil litigation. If so, those questions bear on this vision of the subpoena power,
but the basic orientation of the Rule 45 project is not to tackle those questions. Instead, this
introduction may explain why the subpoena power would be constrained by limitations not
applicable to party discovery and why Rule 45(c) makes such a point of protecting the nonparty
served with a subpoena.

Cost and burden of responding to the subpoena: It seems that some regard all expenses
incurred by the nonparty in responding to the subpoena as reimbursable, even including attorney
time spent reviewing gathered materials to determine whether they are responsive and whether
they are subject to a claim of privilege. On the other hand, reportedly failure to object to the
subpoena waives this right of reimbursement. But objection -- no matter how trifling the
objection may be -- can bring benefits, because it may suspend the duty to respond to the
subpoena in any way, even by providing production to which no objection has been made.

The rule now addresses these 1ssues in several places. Rule 45(c)(1) insists that "[a] party
or attorney responsible for 1ssuing and serving a subpoena must take reasonable steps to avoid
imposing undue burden or expense on a person subject to the subpoena,” adding that when this
duty is violated the 1ssuing court may impose a sanction -- including attorneys fees -- on the party
or attorney who violated this duty. Rule 45(c)(3)(A)(iv) also directs the court to quash the
subpoena when it "subjects a person to undue burden.” Rule 45(c)(2)(B)(11) says that an order
enforcing a subpoena "must protect [a nonparty] from significant expense resulting from
compliance." All of that seems to be focused on improperly overburdening a nonparty served
with a subpoena, and to ensure that such overburdening will not happen, not that the nonparty
will be able to recover all costs of comphance with even a reasonable subpoena. Assuming that
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there is not improper overreaching, should there be an automatic requirement that the response
costs be paid by the party serving the subpoena? Should that reimbursement right apply even
when the court ordered compliance? Since the court 1s to protect against "significant expense” in
making such an order, should enforcement routinely direct cost-shufting? Do the current
provisions adequately deal with these 1ssues? Could they be helpfully sharpened to identify ways
to handle costs of production?

Somewhat related is the problem of production of "inaccessible" electronically stored
information. Rule 45(d)(1)(D) provides -- in parallel with Rule 26(b)(2)(B) for party discovery --
that production is not nitially required "from sources that the person [subpoenaed] 1dentifies as
not reasonably accessible because of undue burden or cost " Also as under Rule 26(b)(2)(B), the
burden remains on the recipient of the subpoena to show that these sources are inaccessible
within the meaning of the rule, and the court may order discovery nonetheless in light of the
limitations of Rule 26(b)}(2)(C), and may "specify conditions for the discovery" 1f 1t so orders.
Those conditions could -- again as under Rule 26(b){(2)(B) -- include partial or complete cost-
shifting. To the extent courts are treating all costs as recoverable, this provision 1s curious. It
says that the court should order discovery of "inaccessible" electromcally stored information only
for good cause, which is not needed to justify a subpoena in the first instance (although every
subpoena 1s governed by the obligation to avoid unduly burdening the recipient). To say that the
court may condition production on cost-shifting does not say that it must do so. Should there be
a different approach to requiring cost-shifting when the production is pursuant to a subpoena?

The provision regarding production of "inaccessible" electronically stored information
has 1tself been characterized as inconsistent with other portions of Rule 45 (see Blakely, et. al, 9
Sedona Conf. J. 197 (2008), summarized in Kuperman memo). This article asks whether the
standards for inaccessibility are the same with subpoenas as under Rule 26(b)(2)(B), and whether
the cost of attorney review may be imposed on the party serving the subpoena. Certainly the
generalized expectation with the E-Discovery amendment package in 2006 was that there would
be relative parity of treatment between party and nonparty discovery, in the sense that the rule
provisions are meant to be parallel. But perhaps they should not be, or have not been so
interpreted. Has Rule 45(d)(1)(D) presented serious problems in practice? Should there be
"automatic" cost-shifting when a court finds good cause to order production from "inaccessible
sources." Should that cost-shufting be affected by whether the nonparty has appropriately
preserved "accessible" electronically stored information (see next topic)?

The assertion that "routine" cost-shifting includes the costs of attorney review suggests
further issues. Should there be a difference between the cost of attorney review for
responsiveness and privilege review? That latter 1s, by definition, designed to identify matenals
that will not be turned over to the party that served the subpoena. Should 1t have to pay for being
denied production of such allegedly privileged materials? One reaction is that this is a cost
resulting from the service of the subpoena, but this result seems somewhat iromec. If
reimbursement is required for privilege review, is it still required if the court determines that
materials are not privileged and were improperly withheld? It may be that no satisfactory
overarching rule can be designed.

Overall, then, the question of allocation of expenses of compliance and what 1s
"significant expense" are important. These expenses can add up. For example, 1n United States
v. Columbia Broadcasting System, Inc., 666 F.2d 364 (9th Cir. 1982), defendant TV networks
served subpoenas on five producers of TV programming. The producers later sought $2.3
million (in 1980 dollars) from the networks for the cost of responding to the subpoenas. That
clearly was a "significant expense,” but whether 1t was reasonably incurred might have been

debated.
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Preservation by nonparties: Preservation 1s a major concern, particularly with
electronically stored information. In some situations, attorneys write to potential adversaries
before suit is filed notifying them of the prospect of suit and demanding that pertinent matenals
not be discarded. More generally, courts have held (see Judge Scheindlin's rulings in Zubulake v.
UBS Warburg) that an obligation to preserve may arise before suit is filed, even without such a
demand. In all these situations, the person or orgamization subject to a litigation-apprehension
duty to preserve 1s a "nonparty” at the time the duty to preserve attaches in the sense that it 1s not
then a party to a pending suit about the matter.

Once a litigation is filed against certain parties, how should those not sued react in terms
of preservation? One reaction would be "We don't have to preserve any longer; we were not
sued." But that seems somewhat at odds with Rule 15(c)'s provision that in some instances a
nonparty may be sued even after the statute of limitations has expired if it knew of the suit and
should have realized that but for a mistake 1t would have been sued. Although a number of
courts have ruled that the "mistake" provision can't be used by a plaintiff who was manifestly
aware of the existence of the nonparty sought to be added, those rulings are only about whether
that nonparty should be deprived of the protections of the statute of limitations. Suppose instead
that the nonparty received notice of the probable suit, instituted a litigation hold, and then learned
that it had not been sued after all. Could it then immediately discard all (or the potentially
inculpatory portion) of the information 1t had preserved? Would its decision to do that at least
support an order that it restore "1naccessible” backup tapes in an effort to locate the discarded
information? Should the plaintiff have to pay the cost of that restoration of backup tapes?

Alternatively, to the extent that a nonparty makes an effort to destroy material that is
likely to be subpoenaed (or that has already been subpoenaed), should there be a question about
whether it was under a duty to preserve the matenal? On that score, note that Rule 45(b)(1)
directs with regard to subpoenas only for documents or electromcally stored information that
"before [the subpoena] is served, a notice must be served on each party.” (There 1s more
discussion of this provision below.) At least in the abstract, it could happen that a party served
with this notice could contact the target of the subpoena, and file purging could then occur before
service of the subpoena. Has this sort of thing ever actually happened? (Note that the discussion
below shows concern about whether the advance notice requirement 15 being observed.)

The point of this speculation 1s to illustrate preservation 1ssues that might arise, and the
sequence of reasoning that might be employed to support an argument that nonparties have a duty
to preserve. The Civil Rules do not regulate preservation (except for the specialized situation
under Rule 26(b)(5)(B) where a party has inadvertently produced privileged material and must
retamn the material pending a ruling by the court on whether 1t was or remains privileged).
Venturing into the area presents a variety of difficulties. Have there been problems that warrant
serious consideration of the preservation duties of nonparties? If so, is Rule 45 a place to address
those issues?

Location of production or testimony: Rules 45(a)(2), 45(b)}(2), and 45(c)(3)(ii) provide
specifics about the geographical limitations on subpoenas. We have already seen that there is a
conflict on whether Rule 45(b)(2)'s provisions are modified by Rule 45(c)(3)(A)(ii) regarding
orders that corporate officers attend trials (as in the Vioxx litigation). (On that score, it is
noteworthy that Rule 45(b)(2)(D) says that service may be "at any place * * * that the court
authorizes on motion and for good cause, if a federal statute so provides." That seems to imply
the court may not so authorize in the absence of a "federal statute,” but perhaps Rule
45(c)(3)(A)(i) could be regarded as equivalent to a "federal statute” for these purposes. As noted
in prior agenda matenals, the interpretation of Rule 45(c)(3}(A)(ii) to permit such commands
seems strained. )
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The literature review and consideration since the last meeting has 1dentified a variety of
other 1ssues regarding location For example, under Rule 45(c)}(2)(A), when the subpoena seeks
only production of documents or electronically stored information, the person subpoenaed need
not appear in person. That being the case, it has been asked, why not permit a subpoena to
produce anywhere in the U.S.? The reality reportedly is that "production” will almost always
consist of delivery to counsel who served the subpoena via mail, another system of delivery of
tangible material, or email. (Note that this reality has produced the suggestion from the ABA
Section of Litigation, described below, that the party recerving such production notify the other
. parties of the fact production has occurred.) Why not say that a production subpoena can direct
delivery anywhere in the country? If the rule were so amended, should such flexibility affect our
attitude toward the "automatic" shift of costs of production?

Another possible issue has to do with the provision in Rule 45(b)(2)(B) that service is
allowed "within 100 miles of the place specified for the deposition, hearing, trial, production, or
inspection." Some have asked how this 100 mile standard should be applied. Should it be as the
crow flies? According to the actual overland route used? If so, should the court look to the
shortest or the fastest (i.e. freeway) overland route? Note that similar directives exist elsewhere
in the rules. Rule 4(k)(1)}(B), for example, permits service of a summons on a Rule 14 or Rule 19
party anywhere outside the court's judicial district "not more than 100 miles from where the
summons was issued.” Should the Commuittee get into the specifics of determining how the 100-
mile standard should be applied? If so, only for Rule 457

Reflection on the various locational provisions in the rule suggests additional questions.
Rule 45(b)(2)(B)'s provision regarding place of service raises the question why that should matter
given the other limitations on location in the rule. As noted below, we are told that the majority
rule is that the person subject to the subpoena must recerve in-hand service. Rule 45(c)(3){(A)(i1)
requures that the subpoena be quashed or modified if it requires that the person subject to the
subpoena "travel more than 100 miles from where that person resides, is employed, or regularly
transacts business 1n person." With that limitation on where performance can be required, it 1s
not entirely clear why there should also be a (somewhat different} lumitation on where the
subpoena can be served. Moreover, Rule 45(c)(3)(A)(ii) seems to require three separate 100-
mile calculations; 1f one of these locations is within 100 miles of the place of performance, does
it matter whether the others are located more than 100 miles from the place of performance?

Rule 45(a)(2)(B), meanwhile, requires that a subpoena to attend a deposition issue from
the court for the district where the deposition is to be held. If the court presiding over the
underlying action is located in a distnct different from the district in which the witness resides,
but within 100 miles of the witness's place of residence, should it matter that the deposition is to
occur closer to the witness's home, 1n the district where the witness resides? Under Rule
45(b)}(2)(B), it would seem that in such a situation the court in which the action is pending could
by subpoena require the witness to attend a deposition in the courthouse, but not one in the
witness's own house because the witness resides outside the district in which the court sits.
Perhaps Rule 45(a)(2)(B) is designed to ensure that the witness can contest the subpoena in a
nearby court (a topic discussed below), but sometimes these provisions would seem to require
that a subpoena 1ssued by the court presiding over the main action require a witness to travel
outside her own district. Why not let that court issue a subpoena that requires the witness to
appear for deposition at a place that is more convenient to the witness, providing it satisfies Rule

45(c)(3N(A)(i)?

In sum, reflection on the multiple provisions regarding location in Rule 45 suggests that
some reconsideration might be in order. But does the actual operation of the rule suggest that
these issues arise in cases?

261



420R45 WPD

8

Yet another issue concerning the 100-mile standard 1s whether 1t 1s passe. This
possibility is reflected in the suggestion mentioned above that the rule be revised to permit a
document-production subpoena to require production anywhere in the U.S. But should the 100-
mile limitation be relaxed more generally? That limitation has evidently been in place and the
same since 1789. Changes in the ease and cost of travel since the 18th century may indicate that
this territorial limitation should at least be changed, as some have suggested to the Commuttee. If
1t should not be changed for discovery purposes, perhaps 1t should be changed for purposes of
trial subpoenas. (This might be a way of dealing with the temptation to distend Rule
45(c)(3)(A)(ii) to permut a subpoena for corporate officers to attend a trial across the country.) If
this rule is changed, should there be a change to the handling of tender of fees and mileage (see
Rule 45(b)(1))? Should an individual plaintiff have to pay the air fare of a corporate executive
subpoenaed to testify at tnal? If so, at first class or coach rates?

Issues of service and notice: As noted above, one concern is whether the directive of
Rule 45(b)(1) that prior notice be given to the other parties of service of a document-production
subpoena has been obeyed since it was added in 1991. The goal was clearly to make pre-service
notice mandatory. The 1991 Committee Note explained:

A provision requiring service of prior notice pursuant to Rule 5 of compulsory
pretrial production or inspection has been added to paragraph (b)(1). The purpose of such
notice 18 to afford other parties an opportunity to object to the production or inspection, or
to serve a demand for additional documents or things. Such additional notice 1s not
needed with respect to a deposition because of the requirement of notice imposed by Rule
30 or 31. But when production or inspection is sought independently of a deposition,
other parties may need notice 1n order to monitor the discovery and in order to pursue
access to any information that may or should be produced.

Was this addition a good idea? One fanciful possibihty imagined above is that a notified
party could contact the nonparty and prompt 1t to discard the material that would be sought under
the subpoena. The suggestion was not meant to suggest that such things are likely to happen. A
more realistic possibility is that involving the other parties will stiffen the resolve of the nonparty
to resist the subpoena. As noted 1n relation to costs above, there is some literature saying that the
nonparty must object to the subpoena to obtain the benefit of the allegedly "automatic” cost
award. Could 1t be that involving the other parties will stiffen the nonparty's resolve to resist the
subpoena? In a similar vein, if the purpose is partly to give the other parties a chance to think
about demanding additional production, how should that additional request affect the allocation
of costs of production if they are to be shifted from the nonparty?

The ABA Section of Litigation has suggested a related possibility -- that there should be
some requirement that the party serving the subpoena give additional notice of receipt of
materials obtained via production-only subpoena Such notice could provide some information
about the materials so obtained and permit inspection or copying by the other parties. As things
now stand, the production can occur without any further notice to the other parties (by delivery to
counsel who served the subpoena, we are told), and there seems no formal way to notify the other
parties this has occurred or what it produced.

Another issue in the literature (already raised by submissions to the Commuttee) is
whether the rule requires in-hand service and whether 1t should require in-hand service. Rule
45(b)(1) says "[s]erving a subpoena requires delivering a copy to the named person." We are told
that the "majority position” is that this provision requires in-hand service, but one law student
urged that the word "personally” be added to the rule as written 1n 1999 to make it clear that in-
hand service is required if this is the desired result. Note that this interpretation of the rule raises
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the question mentioned above about why the place of service matters so long as the place of
testimony or production is within the 100-mile limit allowed; perhaps in-hand service anywhere
(or anywhere 1n the U S.) should suffice providing that the place of performance is an acceptable
one.

This law student writing 1 1999 preferred, however, that the in-hand service requirement
be written out of the rule and that instead methods of service like those permitted for a summons
in Rule 4 be substituted in Rule 45. Alternatively, one could add (as in Rule 4} that service of a
subpoena for federal court may be done in any way allowed for service of a subpoena 1n state
court of the state in which the service 1s made. Because service of a subpoena imposes a duty
that can be enforced by contempt (see Rule 45(¢)), it may be appropriate to require in-hand
service. Is the rule presently unclear about requiring in-hand service so that an amendment might
make that explicit? Is the "majority position" a bad 1dea, so that relaxing the requirement of in-
hand service should be considered?

Issues of timing: Subpoenas may permit parties to speed up cases or to sidestep
otherwise applicable limitations on when things can be done. They may also impose response
duties on nonparties that are unduly abrupt. Should consideration be given to changing those
timing provisions?

1t does not seem that a subpoena allows a party to jump Rule 26(d)(1)'s gun on early
discovery, for that rule says that "[a] party may not seek discovery from any source before the
parties have conferred as required by Rule 26(f)."

At the other end of the time spectrum, Rule 45 arguably impairs the discovery cutoff 1f 1t
permits parties to engage 1n discovery after the cutoff that would otherwise be forbidden by the
cutoff. On one level, that seems not to be a problem of rules, but of the form of court orders. For
example, if a Rule 16(b) scheduling order says "The parties must complete all discovery,
including discovery by subpoena, by [date],"” 1t would seem that serving a subpoena for discovery
after that date is forbidden by the order. Beyond that, Rule 16(b)(3)(A) says that the scheduling
order "must limit the time * * * to complete discovery.” That seems pretty clear; a Rule 16(b)
order that says "The parties must complete discovery by [date]" would seem to include discovery
done using a subpoena. It 1s not clear that a rule amendment (either to Rule 45 or to Rule 16) 1s
necessary to deal with this problem.

A complicating factor 1s that a subpoena may be necessary to obtain attendance of
witnesses or production of documents or electronically stored information at trial Obtaining
attendance of witnesses or production of exhibits for trial, of course, is not limited by a Rule 16
order setting a time limit for pretrial discovery (although the listing of the witnesses and/or
exhibits may be required by Rule 26(a)(3} or the court's local orders for final pretrial statements).
A change to Rule 45 therefore would have to build 1n an exception for use of a subpoena to
obtain witnesses or documents for use at trial. Is there reason for concern that "trial” subpoenas
are really disguised discovery? Have genuine trial subpoenas been used in an abusive manner?
Should the attitude toward costs be different for genuine trial subpoenas? (If there 1s "automatic”
cost-shifting, should that be applied as to exhibits for use at trial?)

Regarding discovery during the time between the Rule 26(f) conference and the discovery
cutoff, the question is rapidity of response. For conventional party discovery, a Rule 30(b)(1)
deposition notice must "give reasonable notice.” A party may also demand production of
.documents under Rule 30, but only as provided under Rule 34, which allows 30 days to respond.
It seems that Rule 45 allows shorter response times, at least as to document production. Rule
45(c)(2)(B) says that the person subpoenaed for documents may object, but that the objection
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"must be served before the earlier of the time specified for compliance or 14 days after the
subpoena is served." That implies that the time for compliance could be less than 14 days. And
given the requirement (discussed above) of giving advance notice of serving the subpoena to all
the parties, there may be a temptation to shave days off the nonparty's response time to the
subpoena. Is this fair to nonparties who may be served, out of the blue, with a subpoena? Even
parties are assured no formal discovery will occur until the Rule 26(f) conference and then, under
Rule 34, that they will not have to produce for 30 days On the other hand, in reality is there
always considerable delay before any actual production, so that building in more delay is
undesirable?

Can a subpoena be used to hurry up production by a party? Evidently a party may be
served with a subpoena. Rule 45(c)(3)(A)(i1) refers, for example, to a subpoena on a party.
Perhaps serving a subpoena 1s the only way to assure that a party will appear to testify at trial.
Should it be permissible to serve a subpoena on a party to speed up document production so it 1s
required before it would be under Rule 34? Imitially, it would not seem unfair to do that if it is
fair to require a nonparty to respond within 14 days. Parties should be better equipped to respond
than nonparties, and Rule 45 requures that they get advance notice of impending service of a
document subpoena, presumably even if 1t 1s to be served on them. But do parties really use
subpoenas this way? If so, should the rule forbid using a subpoena to obtain production from
another party? Would that include entities related to a party (parent or subsidiary corporations,
for example)? How would that treatment of related entities affect the application of the Rule 34
concept that the party is obliged to produce whatever is within its "possession, custody, or
control,” which 1s often held to include materials within the actual possession of related entities?
And wouldn't it then be important to preserve the right to serve a trial subpoena on a party?

Privilege objections: Somewhat related to 1ssues of timing 1s the handling of privilege
objections. There has been some concern with party discovery about the timing for provision of
the privilege log that most courts treat as necessary to satisfy Rule 26(b)(5)(A). Are privilege
logs due at the time the Rule 34(b) response 1s due, or can they be delivered later? Rule
45(d)}(2)(A) imposes similar requirements in relation to a subpoena, but the stated time to
respond (14 days or less) is shorter than under Rule 34. On 1ts face, 1t seems potentially unfair to
a nonparty to say that the log must be supplied by that time. Some literature has addressed these
issues. Are they a serious practical problem? Should this problem be addressed independently
of the question whether the Rule 26 should be changed to specify when a party's privilege log
should be served?

Authority to resolve disputes about enforcement of subpoena: As noted in the list of
1ssues 1dentified during the Subcommuttee's conference call, courts may find themselves thrust

into the details of litigation from a distant court when asked to enforce a subpoena. This
possibility results from at least two related features of subpoenas. First, Rule 45(c)(3) directs the
"issuing court” to quash or modify the subpoena under certain circumstances, and authonzes it to
do so 1n other situations. Second, when that court is not the court 1n which the main action is
pending, it may become entangled in 1ssues that bear importantly on the resolution of the main
action -- "merits" issues. Beyond that, it may encounter issues that seem dependent on the
supervision of the action by the court in which the main action is pending, such as sequence or
time requirements for discovery, which might be called "management" issues.

Presently, it seems there is some disagreement on whether the issuing court must decide
such issues. There may be some authonty for it to transfer or defer to the court in which the
main action is pending. The subject of the subpoena surely should have the option to submit the
issue to that court. But the subpoenaed nonparty may prefer to have a local resolution. Should
the rule guarantee such a right? If so, is there a need to amend the rule to make it clear there is
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such a night to local resolution? Would 1t matter whether the subpoenaed party (e.g, a
corporation that operates nationwide) is -- for some purposes, at least -- subject to junisdiction in
the district where the main action is pending? Should the issuing court be required to resolve a
dispute about a subpoena served on a party?

To the extent the geographical limutations on enforcement of subpoenas are relaxed by
amendment (as discussed above), should that relaxation affect the attitude toward requining
resolution of disputes about enforcement of subpoenas at home? To the extent it seems
appropriate to require people to travel 1,000 miles rather than 100 miles to attend and give
testimony, should that willingness to require travel to testify lead to a willingness to require the
person to travel 1,000 miles to contest the subpoena?

If there 1s Teason to relax the requirement that the issuing court resolve the nonparty's
objections to the subpoena, should that be at the discretion of the 1ssuing court rather than a
matter of right of the party that served the subpoena? How should the issuing court decide
whether to defer to the court handling the main action? It may be that there is a useful dividing
line between issues that are enmeshed 1n the main action and those that are not. For example, if
the witness asserts that submitting to a deposition would pose a health risk, that seems something
the 1ssuing court could handle as well as the court in which the main action is pending.

But there may often be difficulties determining whether the issue 1s more suitable for
reference to the court 1n which the main action is pending -- whether 1t is in some important
sense a merits issue or a management issue. Constder, for example, a dispute under Rule
45(d)(1)(D) about production of "maccessible” electronically stored information. Initially, that
would seem similar to the medical objection to a deposition and suitable for resolution by the
1ssuing court based on information about the burden of compliance. But weighing the Rule
26(b)(2)(C) factors might well entail consideration of the importance of the evidence sought to
the resolution of the underlying claims. So the question whether many objections to subpoenas
will in some categorical sense be more suitable to resolution by the 1ssuing court seems
debatable.

If that's true, the policy 1ssue regarding Rule 45 involves balancing the convenience of the
person served with the subpoena who wants a local resolution against the convenience for the
judicial system of permitting reference of the matter to the judge presiding over the main action.
There may also be issues of statutory or rule-based authority, to the extent the notion would be
that the court presiding over the main action could "enforce" the subpoena. Does that court have
jurisdiction to hold the nonparty 1n contempt? For present purposes, the key issue seems to be
whether the need to create an option for reference to the court where the main action is pending 1s
strong enough to justify addressing these possible complications.

Sanctions for digobedience of subpoenas: On its face, Rule 45 provides the only sanction
for disobedience -- contempt under subdivision {(e). That raises the potential 1ssues of
jurisdiction mentioned above with regard to referring issues to the court in which the main action
is pending, 1f different from the issuing court. The limitation to contemnpt is presumably due to
the impossibility of "merits sanctions" (e.g., default, dismissal, etc.) with regard to a nonparty.
Rule 45(e) says the court should impose contempt sanctions only when the nonparty "fails
without adequate excuse to obey the subpoena.” This provision seems to afford the court
sufficient latitude to decline sanctions when appropriate. Is there any reason to consider
modification of the sanctions provision in Rule 45?
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Subpoenas to government agencies: This topic has received a good deal of attention 1in
the Iiterature, and generated some possibly divergent decisions. The D.C. Circuit has held that
"the United States is a 'person’ within the meaning of Rule 45." Yousuf v. Samantar, 451 F.3d
248, 250 (D.C. Cir. 2006). Should rule changes to address this issue be considered?

Subpoenas 1ssued by arbitrators: Secondary literature presents a number of 1ssues about
subpoenas issued by arbitrators. For example, whether such subpoenas may be used for
prehearing discovery, or only for attendance at an arbitral hearing, seems to be in dispute. When
they may be used 1s unclear. To date, it does not seem that anyone has proposed that this
Committee attempt to address these issues in the Civil Rules, and 1t may be that the real
questions are governed by the Arbitration Act. Under the Supersession Clause, it could be that a
revision to Rule 45 would supersede any contrary interpretation of the Arbitration Act. Is there
any reason presently for giving serious consideration to 1ssues that solely relate to issuance of
subpoenas by arbitrators?

* % % ok %

The foregoing identifies a number of areas of inquiry and reflects on issues that may arise
should possible amendments be considered in relation to those areas of inquiry. The
Subcommittee has not yet given serious consideration to whether any rule amendment should be
considered regarding any of these areas of concern, but it would benefit from learning the
Comumittee's initial attitude towards the importance of rule change to address these areas.
Perhaps some can be regarded as "back burner" concerns as the Subcommittee proceeds. The
Subcommittee also intends to examine the questions about Rule 45 that surfaced during the Style
Project.
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DRAFT Notes on Conference Call
Discovery Subcommuittee
Advisory Committee on Civil Rules
Dec. 19, 2008

On Dec. 19, 2008, the Discovery Subcommuttee of the Advisory on Civil Rules held a
conference call on Dec. 19, 2008, to discuss possible issues with Rule 45 practice. Participating
were Judge David Campbell (Chair, Discovery Subcommittee), Judge Mark Kravitz (Chair,
Adwvisory Committee), Daniel Girard, Anton Valukas, Prof. Edward Cooper, and Prof. Richard

Marcus.
Identification of possible issues

The call began with an effort to 1dentify all issues that might warrant attention. Before
the call a listing was circulated including a number of issues:

(1) Use of Rule 45's 14-day objection deadline to get around the 30 days allowed in Rule
34 for producing documents,

(2) Use of Rule 45 to conduct discovery outside the discovery period.

(3) Place of resolution of a discovery dispute. A Rule 26(c) motion may be resolved
cither by the court presiding over the underlying case or the court that issued the subpoena, but a
Rule 45 objection seemingly must be heard by the court that issued the subpoena.

(4) Time for producing a privilege log 1n response to a subpoena. Is it only 14 days?

(5) Whether a motion to quash must be filed within 14 days even if the return date for the
subpoena is a longer time.

(6) Whether Rule 45's 100-mile radius should be reconsidered.

(7) Use of Rule 45 to force party witnesses to testify at trial. (In some recent mstances,
particularly with corporate parties, judges have held that Rule 45 permits them to compel
corporate officers to attend and testify at trial.)

(8) Whether the length and intricacy of Rule 45 could be modified to simplify the task of

using it.
(9) Issues raised during restyling process.

(10) Whether the rule should provide some directions about how motions to quash or
compel compliance with a subpoena can be brought before the court if the subpoena is issued by
a court other than the one in which the underlying case is pending. (This issue was promoted by
an article in the S.F. Recorder discussing the problems that face lawyers who want to get matter
before a judge in the N.D. Cal. but have no direction from the rules on how to do so0.)

A review of practice treatises suggested some additional possible issues:

(11) Whether hand delivery of the subpoena should be required. Comments received in
the Committee's inbox had initially raised this issue. Although service of a summons and
complaint may be made in any manner permitted by Rule 4, Rule 45 requires personal hand
delivery to the person subpoenaed. Should the provisions for service be the same?
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(12) Expert subpoena problems. In 1991, Rule 45 was amended to provide protections
for unaffiliated witnesses who were subpoenaed. Has this been effective? And do subpoenas
sometimes cause problems with expert witnesses regarding discovery seemingly not allowed by
ordinary party discovery means? For example, in Plymovent Corp. v. Air Technology Solutions,
Inc., 243 F.R.D. 139 (D.N.J. 2007), defendant served a subpoena on an expert consultant retained
by plaint:ff seeking results of testing done by the consultant. It contended that the protections of
Rule 26(b)(4)(B) did not apply because those protections only restrict discovery by deposition or
interrogatory and it was seeking production of documents. The court rejected this argument and
held that the protections of Rule 26(b)(4)(B) applied.

(13) Effect of an order denying a motion to quash. There may be uncertainty about
whether an order denying a motion to quash also commands compliance with a subpoena. It may
be that parties serving subpoenas normally move the compel in response to a motion to quash,
but 1f that is not done the rule could possibly address the consequences of denial of the motion to

quash.

(14) Subpoenas 1n arbitration proceedings. The relation between Rule 45 and arbitration
proceedings has produced some uncertainties, particularly when subpoenas are used for purposes
of discovery as opposed to requiring testimony during the hearing. For example, Hay Group, Inc.
v. E.B.S. Acquisition Corp., 360 F.3d 404 (3d Cir. 2004) (Alito, J.), addresses such issues.

The reactions of lawyers on the Standing Committee suggested some possible additional
issues:

(15) Whether there are adequate requirements that notice be given to the other parties of
service of the subpoena at the time 1t occurs.

(16) Whether the 100 mile limit might be modified only for document subpoenas, which
are likely to result 1n delivery of the responsive materials in a manner that makes a place of
production irrelevant.

(17) Whether the protection Rule 45 provides against "significant costs" should be
clarified regarding what costs it covers. For example, would it include the attorney time required
to review materials before production? ’

The last listing prompted the reaction that failure to give notice was a common problem
"So-and-so served a subpoena and nobody told us" is a common complaint. Often the other
parties find out about the subpoena only after there has been lengthy negotiation about the
proposed production and specifics are settled. The other parties are not allowed to be heard on
this topic. But that prompted the further reaction that the other parties may obstruct the
negotiation process. The nonparty served with the subpoena probably does not want to provide
discovery, but may not care enough to fight the subpoena. Adding the other parties to the mix
muddies the waters. If the adversary of the party that served the subpoena is willing to fight it,
the nonparty 1s happy to go along. True, the other party usually does not have standing to move
to quash, but that does not always prevent motions to quash, and the nonparty could file a motion
and leave the laboring oar to the obstructive party. Even short of a motion, the obstructive
opposing party could gum up the works on arranging discovery 1n significant ways.

Another comment was that the cost-shifting issues may raise important concerns about
access to justice.
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It was asked what was raised during restyling, but nobody presently is sure. One issue
was whether Rule 45's reference to "significant expense” and "substantial expense” in different
places should be changed to use one phrase, generating discussion about whether different things
were really meant.

Another observation was that a review of Rule 45 showed that 1t was long but also
impressively complete. It really provides a comprehensive set of directives for subpoena
practice. "There's enough there to make up quite a few rules.” This observation prompted the
further reaction that simplifying and shortening the rule may not really be possible. It tries to do
in one place all the things that Rules 26-37 do for party discovery. And many of the suggestions
for considering modifications probably would result in adding provisions to the rule. Making the
rule shorter and simpler is probably not consistent with the other ideas we have discussed.

Where to Go From Here

The discussion turned to next steps. One was to canvas secondary hterature, Although
the treatises have been reviewed, we do not know what may be out there in the law reviews and
other secondary literature. Similarly, it may be that research will identify circuit splits or other
conflicts about interpretation of Rule 45 in the published caselaw On the circuit split question, it
was noted that it is very difficult for Rule 45 1ssues to obtain appellate review because that
usually can happen only if the nonparty is held in contempt. But it would be worthwhile to know
about whatever there is on this score.

Another possibility would be further inquines to bar groups or specific lawyers. Bar
groups 1nclude the ABA Section of Litigation, the American College of Trial Lawyers, and the
American Association for Justice. Another possible source of 1deas and information 1s the
Magistrate Judges' Association.

Thus raised the question whether we would be inviting suggestions only about issues
deserving attention or also about solutions to reported problems. Another question was whether
we are seeking to be comprehensive in our examination of Rule 45, or just to focus on issues that
have been raised so far, The more we raise 1ssues by canvassing lawyers, the more we need some
method to screen out those that are "some lawyer's one-off experience." The general consensus
was that if we were to go forward with considering Rule 45 it would make sense to be
comprehensive so that there 1s no need to revisit the rule to deal with something else for at [east

ten years.

In addition, there is the question whether in our outreach to bar groups and lawyers we
identify issues that we've already heard about or solely 1nvite suggestions about 1ssues to be
considered. Identifying specific issues we've already heard about can provide feedback on
whether others think these are serious issues. But specifying some issues may make the
presentation of new issues less likely. It may also suggest that we are more serious about
possibly considering rule amendments to deal with these issues than is really the case at this very
preliminary point. It is important that we not send the signal that we have such intentions, for we
have not made a decision about whether to give serious thought to any amendment 1deas. The
consensus was not to suggest certain 1ssues 1n the outreach.

The most attractive solution to the research objective on secondary literature and circuit
conflicts would be to obtain assistance from Andrea Kuperman, Judge Rosenthal's rules law
clerk. Her assistance on issues raised by the published Rule 26(b)(4) amendment proposals was
exemplary. Although we can't monopolize her time, it would be 1deal if she could help out on

this topic also.

269



1219CALL WeD

4

For the outreach effort, Judge Kravitz would contact Jeff Greenbaum of the ABA Section
of Litigation, Chnis Kitchens of the ACTL, and Greg Joseph. Daniel Girard would similarly
contact the AAJ.

Time frame: Discussion turned to the time frame for gathering this information. It was
noted that the published proposed rule changes will likely occupy significant amounts of
Committee time during the first quarter of 2009. So responses by the end of March would be
timely. It was noted also that the Commuttee's Spring meeting is on April 20-21, and that an in-
person discussion of Rule 45 then might be very productive. That would seem to fit well with
asking for reactions to be back by the end of March, as those responses could then be considered
during the Apnl meeting

Restyling 1ssues: For restyling materials, the first place to turn is the A.O. repository of
restyling materials. This 1s a very large quantity of information, and hopefully can be mined to
produce the Rule 45 issues raised during the entire process. Of possibly most interest would be
the issues raised initially by the style consultants. Probably that initial review was done by Prof.
Rowe (not Prof. Marcus) on Rule 45. James Ishida of the A.Q. is the person to approach on this
subject.

In sum, the next steps are:

(1) Judge Kravitz will contact Jeft Greenbaum, Chris Kitchens, and Greg Joseph by e-
mail to solicit Rule 45 issues from them.

(2) Daniel Girard will similarly contact AAJ.
(3) Judge Campbell will inquire of James Ishida about Rule 45 restyling material.

(4) Judge Rosenthal will be approached about whether Andrea Kuperman will be
available to do Rule 45 research.

(5) The goal for responsive matenals will be the end of March.

(6) The plan 1s for the material recerved to be reviewed and to discuss the Rule 45 1ssues
in Chicago in conjunction with the full Committee's April meeting.
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MEMORANDUM

To: Discovery Subcommttee, Advisory Committee on Civil Rules
CC- Mark Kravitz, Ed Cooper

From: Rick Marcus

Date: Dec. 12, 2008

Re: Rule 45 1ssues

It occurred to me that preparation for our Dec. 19 conference call might profitably include
a review of the pertinent coverage of Rule 45 in Fed. Prac. & Proc. and Moore's Federal Practice.
I'm writing to report on that review. Although it did not raise much of immediate interest, it may
offer some thoughts on where to go from here.

Below, I'll report on a few things in these treatises, both bearing on the issues that have
already arisen and raising some other possible issues that we might want to have in mind. In
part, I'll be offering observations about issues raised by Dave Campbell in hus Dec. 2 e-mail
about scheduling this conference call.

Issue 1: Use of Rule 45's 14-day objection deadline to get around the 30 days allowed in
Rule 34 for producing documents. Thus sort of technique has been a longstanding difficulty.

Consider the following:

Prior to 1970 there were some differences between Rule 45 and the procedure for
the pretrial production of documents in Rule 34 that tempted litigants to seek to avoid the
restrictions on the use of Rule 34 by resorting to Rule 45. This stemmed from the fact
that, until 1970, the inspection of documents and things under Rule 34 could be had only
on court order, after a motion and a showing of good cause. A subpoena duces tecum, on
the other hand, could be issued without court order from 1948 on and an argument was
made that the burden was then on the person subpoenaed to establish that the subpoena
was unreasonable and oppressive. . . . (9A Fed. Prac. & Pro. § 2452 at 389-90)

Issue 3: The difference between Rule 26(c), which allows a deposition dispute to be

resolved either in the court presiding over the case or the court where the deposition is occurring,
and Rule 45(c){(2)}{B) and (c)}(3){A) and (B). which state that a dispute arising from a subpoena

must be heard in the court that issued the subpoena. Consider the following:

The 1991 amendments to Rule 45(c) make 1t clear that motions to quash, modify,
or condition the subpoena are to be made in the district court of the district from which
the subpoena issued. This makes considerable sense. It is the issuing court that has the
necessary junsdiction over the party issuing the subpoena and the person served with it to
enforce the subpoena. The decision whether to quash, modify, or condition a subpoena 1s
within the district court's discretion. In multidistrict litigation, the court in charge of the
consolidated proceedings has the power to rule on a motion to quash subpoenas. {(9A
Fed. Prac. & Pro. § 2463.1 at 485-87)

A motion to quash or modify a subpoena is to be granted by "the 1ssuing court." If
a subpoena is issued by a district court other than the one in which the case 1s pending,
the proper court in which to file a motion to quash or modify the subpoena is the issuing
court, not the court in which the action is pending. As the Advisory Committec has
noted, only the issuing court has the power to grant a motion to quash or modify the
subpoena.
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In many cases in which the 1ssuing court 1s different from the court in which the
action 1s pending, the subpoena is the issuing court's only connection with the case.
Accordingly, there is authority that a motion to quash or modify a subpoena may be
transferred from the issuing court to the court in which the action is pending. This
interpretation contravenes the text of Rule 45, and 1s problematic because the requirement
to seek relief in the issuing court is designed to serve the convenience of the person
subject to the subpoena, who is presumably 1n the forum of the 1ssuing court.
Transferring the dispute to the distrnict court 1n which the underlying action is pending
undermines that convenience rationale, and may effectively require the subpoenaed
person to litigate the issues in a distant forum. Accordingly, there is contrary and
preferable authority that a motion to quash or modify may not be transferred, at least not
over the objection of the person subject to the subpoena, and instead must be heard and
resolved by the issuing court. (9 Moore's Federal Practice at 45-81 to 82)

4, Whether a privilege log must be produced when objections are made in 14 days under
Rule 45.

This fourteen-day objection period only applies to subpoenas demanding the production
of documents, tangible things, electronically stored information, or the inspection of
premises; the time period 15 not meant to apply to subpoenas ad testificandum. A failure
to object within the fourteen-day period usually results in waiver of the contested issue.
However, the district court, in its discretion, may entertain untimely objections if
circumstances warrant. (9A Fed. Prac & Pro. § 2463 at 479-82)

The description of the withheld matenals 1s required so that the party serving the
subpoena can judge the validity of the claim of privilege or work product protection, and
can challenge it by a motion to compel when the claim appears unjustified. The
description of the withheld matenals is therefore a required element, and a claim of
privilege made without the description of the materials is insufficient. The claim of
privilege, however, need not be contemporancous with the description of the withheld
materials. When a subpoena is broad in its scope, has a brief response time, or both, it
may be impractical to require the recipient to conduct a full privilege review before
complying. In these circumstances, the express claim of privilege may be made initially,
and the description of the materials to support the claim may follow within a reasonable
time. (9 Moore's Federal Practice at 45-99)

Besides the passages quoted above, the treatises identify some additional possible issues:

Requiring hand delivery. One comment discussed during the Nov. 17-18 meeting was
about whether to permit service in the same manner as permitted by Rule 4. Consider the

following:

The longstanding interpretation of Rule 45 has been that personal service of
subpoenas is required. The use of the word "delivering” 1n subdivision (b)(1) of the rule
with reference to the person to be served has been construed literally. Under this
construction, contrary to the practice with regard to the service of a summons and
complaint, it is not sufficient to leave to copy of the subpoena at the dwelling place of the
witness. Moreover, unlike service of most litigation papers after the summons and
complaint, service on a person's lawyer will not suffice. * * *
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In recent years a growing number of courts have departed from the view that
personal service is required and alternatively have found service of a subpoena under
Rule 45 proper absent personal service. This emerging minority position could cause
confusion and may prompt clarification of the rule. Until that happens, however,
personal delivery of the subpoena is the safest course for counsel to follow. (9A Fed.
Prac. & Pro. §2454 at 397-401)

Subpoenas served on experts. In 1991, Rule 45(c){3)(B) was added. "The subpoena
provision responds to the growing problem of litigants using subpoenas to compel the giving of
evidence and information by unretained experts. Experts are not exempt from the duty to give
evidence, even if they cannot be compelled to prepare themselves to give effective testimony."
(9A Fed. Prac. & Pro. §2463.1 at 516.) The rule change was designed to respond to these
concemns. The question 1s whether there is an ongoing problem despite the rule change.

Effect of an order granting or denying a motion to quash. Whether this 15 a concern might
be considered:

Rule 45 does not explicitly address the effect of an order granting or denying a
motion to quash or modify a subpoena. For example, is denial of the motion the
equivalent of an order compelling compliance with the subpoena? Because cross-
motions to quash and to compel compliance are often brought, this issue is infrequently
encountered. The limited authority on point, however, holds that an order denying a
motion to quash does not constitute an order compelling compliance; the party serving the
subpoena must move for a separate order compelling compliance. The authority cited
[Pennwalt Corp. v. Durand-Wayland, Inc., 708 F.2d 492 (9th Cir. 1983)] 1s of limited
value, however, because the district court 1ssued its order "without prejudice to the
question of . . . producibility of the documents." The better view is that, because
subpoenas are self-executing, an order denying a motion to quash, unless it indicates
otherwise, should be deemed an order granting enforcement. Wise counsel, however,
should take the precaution of filing a cross-motion for enforcement. (9 Moore's Federal
Practice at 45-85)

Subpoenas for arbitrations. This is not a topic that has been raised by anyone. But both
treatises examine the handling of subpoenas issued under authority of the Federal Arbitration
Act. See 9A Fed. Prac. & Pro. § 2455.1; 9 Moore's Federal Practice §45.04[3]. A number of
issues have arisen 1n this context, but whether they are governed by Rule 45 is not entirely clear.
The topic is mentioned here only because it may be worth considering.

273






MEMORANDUM

DATE: March 14, 2009

TO: Professor Richard Marcus
FROM: Andrea Kuperman

CC: Judge Lee H. Rosenthal

SUBJECT: Survey of Issues Regarding Federal Rule of Civil Procedure 45

This memorandum addresses 1ssues that have been raised in commentary regarding Federal
Rule of Civil Procedure 45. The Discovery Subcommittee of the Civil Rules Advisory Committee
is currently exploring potential amendments to Rule 45. The Subcommittee requested that I survey
the commentary that has been published since the last amendments to Rule 45 became effective in
1991. The goal 1s to determine what 1ssues have developed so that when the Subcommittee 1s
considering revisions to the Rule, it can address all issues that have come up regarding the Rule’s
application. Inresearching the secondary literature, | have focused largely on publications directed
to practitioners rather than law review articles, because publications directed to practitioners seem
more likely to 1dentify difficulties that have come up in practice regarding application of Rule 45 '

Below is a list of topics that were discussed in the secondary literature I reviewed. Under each topic,

I A search for law review articles and other secondary publications citing Rule 45 since the 1991 amendments
became effective reveals thousands of citations Many of these documents merely cite the Rule without contaming
substantive discussion It 1s difficult to determine the extent of discussion of the Rule mn each citation without reviewing
all of the documents individually Because of the large number of secondary sources citing the rule, I have conducted
searches for more specific topzcs within Rule 43, searched 1n varnious Westlaw databases for documents containing Rule
45 1n the title, and reviewed a large sample of documents citing the rule m different Westlaw databases I believe these
searches have uncovered most of the articles with substantial discussion of Rule 45’s application since the 1991
amendments, but I can continue to search for additional articles if the Subcommuttee would like further review of
secondary literature
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T have listed the articles that discuss that topic, followed by quotations or summarnes of the Rule 45

discussion 1n the article.

Cost-Shifting Under Rule 45(c)2)}(B)

. William R. Maguire, Current Developments in Federal Civil Litigation Practice: Setting
Reasonable Limits in the Digital Era, 772 PLI/LIT 205 (2008).

This article notes that cost-shifting protections in Rule 45(c)(2)(B) are mandatory,
but that “a subpoenaed non-party has to object to the subpoena first to preserve its
right” Id. at 250 (citations omitted). The article explains that “[a]lthough the
decisions are somewhat inconsistent, many courts hold that indemnification under
Rule 45(c)(2)(B) includes the reasonable cost of the labor expended to gather and
review documents for production, which may include attomeys fees for privilege
review, in addition to the actual costs of photocopying.” Id. (citations omitted).
“Although the affirmative cost protections afforded under Rule 45(c)(2)(B) are
technically not triggered until the subpoenaed non-party has objected to production
and the party seeking discovery has made a motion to compel, the subpoenaed non-
party’s written response may properly include an objection on the ground that the
subpoena will impose an undue burden unless the party is indemnified for full costs
and expenses. Once a written objection is served, the party secking disclosure can
either negotiate or make a motion to compel, knowing that the court hearing such a
motion must grant full costs and expenses to the responding party.” Id at 253 (citing
FED. R. C1v. P. 45(c)(2)(B)(ii)).

“It is therefore proper and effective for a non-party to demand that the party seeking
disclosure undertakes to reimburse the full costs of compliance, including attorneys’
fees, before the non-party will go forward with production.” Id.

“It should be noted that some courts have been reluctant to apply Rule 45(c) literally
For example, judges have declined to order retmbursement of a non-party’s costs
where the non-party was implicated in the events that gave rise to the lawsuit or
could otherwise be considered to have an interest in the outcome.” Id. at 254.
“Courts have sometimes looked at three factors to address this point: ‘whether the
nonparty actually has an interest in the outcome of the case, whether the nonparty can
more readily bear the costs than the requesting party, and whether the litigation 1s of
public importance.”” Id at 255 {quoting Linder v Calero-Portocarrero, 180 F.R.D.
168, 177 (D.D.C. 1998)).

. Don Zupanec, Discovery Subpoena — Nonparty — Attorneys’ Fees, 19 NO. 8 FED. LITIGATOR
12 (2004).
. This article discusses McCabe v. Ernst & Young, LLP,221F R.D. 423 (D.N.]. 2004),

which held that “[a] nonparty who fails to timely object to a discovery subpoena 1s
not entitled to reimbursement of attorneys’ fees incurred in responding to the
subpoena.” 19 NoO. 8 FED. LITIGATOR 12.

In the “Litigation Tips” section, the article notes: “Sigmficant here is the district
court’s assumption that attorneys’ fees incurred by a nonparty in complying with a
court order compelling production of subpoenaed documents are reimbursable under

275



Rule 45(¢c){(2)(B). This is not auntversally held view. See United States v. CBS, Inc ,
103 F.R.D. 365 (C.D. Cal. 1984). Moreover, there may be a distinction between
legal fees incurred for a nonparty’s own benefit or for the benefit of the subpoenaing
party: the former may not be reimbursable while the lattermay See Florida Software
Systems, Inc. v. Columbia/HCA Healthcare Corp , 2002 WL 1020777 (W.D.N.Y.
2002), order vacated in part by, Florida Software Systems, Inc v Columbia/HCA
Healthcare Corp., 2002 WL 31022885 (W.D.N.Y. 2002).” Id

“Relevant factors in determining what costs the subpoenaing party should absorb
include: (1) the nonparty’s interest, if any, in the outcome of the litigation; (2)
whether the nonparty can more readily bear the costs than the subpoenaing party; and
(3) whether the litigation has ‘public importance.”” Id (citing In re Application of
the Law Firms of McCourts and McGrigor Donald, No. M 19-96(JSM), 2001 WL
345233 (S.D.N.Y. Apr. 9, 2001)).

. Don Zupanec, Discovery Subpoena — Compliance Costs — Reimbursement, 21 NO. 6 FED.
LITIGATOR 6 {2006).

This article discusses Angell v. Kelly, 234 FR.D. 135 (M.D.N.C. 2006), which held
that “[o]bjecting to a discovery subpoena does not entitle a nonparty to
reimbursement of costs incurred in complying with the subpoena where compliance
15 voluntary.” 21 NO. 6 FED. LITIGATOR 6. Although the third party had objected to
the subpoena and stated 1ts intention to claim reimbursement for atforney time spent
reviewing the documents, the court held that by voluntanily complying with the
subpoena, the third party had waived its right to recover costs. fd. The court
concluded that the expense of objecting 1s not a usual Rule 45(c) cost, but 1s
compensable under Rule 37(a), which authorizes awarding costs, including attorneys’
fees, incurred in opposing a motion to compel. With respect to the cost of complying
with the subpoena, the court held that a nonparty voluntarily complying with a
subpoena is not entitled to reimbursement of costs under Rule 45. Id. The court
found that any recovery had to be based on a voluntary agreement and that the
defendants had only agreed to compensate the third party for copying costs. Id.
The article concludes: “To avoid forfeiting a right to reimbursement, object, and wait
for a court order before producing subpoenaed documents.” /d.

Alan Blakley, Sharpen Your Discovery from Nonparties, 43-APR TRIAL 34 (2007).

This article contains general discussion regarding obtaining electronic discovery from
nonparties. The article notes that one case has set out factors to consider in
determining whether to shift costs to the requesting party, including: the request’s
scope, the request’s invasiveness, the need to separate privileged material, the
nonparty’s financial interest in the litigation, whether the party seeking production
ultimately prevails, the relative resources of the party and the nonparty, the
reasonableness of the costs sought, and the public importance of the pending
litigation. Id. at 37 {citing Tessera, Inc v Micron Technology, Inc., No. C06-
80024MISC-JW(PVT), 2006 WL 733498, at *10 (N D. Cal. Mar. 22, 2006)). “The

[Tessera] court took the factors from William W. Schwarzer et al., Federal Civil

Procedure Before Trial §§ 11:2308-2309 (the Rutter Group 2004), which notes that
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‘ordinarily, attorney fees and overhead costs will not be allowed.” However, if the
subpoena 1s quashed, the court may impose sanctions that could include attorney
fees.” Id at 37 n.14 (citing Schwarzer et al , at 4 11:2311).

Document Production from Non-Parties — Trade Associations — Costs, 8 NO. 2 FED
LITIGATOR 46 (1993).

This article examines a subpoena at issue 1n In re The Exxon Valdez, 142 F.R.D. 380
(D.D.C. 1992), where the court held that “[a]lthough new Rule 45(c) requires the
discovering party to bear the major portion of a non-party’s costs of producing and
copying subpoenaed documents, a non-party trade association may have to bear that
portion of its costs that equals the percent of its income attributable to dues paid by
the parties opposing the discovering party.” Id. at 46. “The court stated that the new
rule’s mandatory language represented a clear change from former Rule 45(b) which
gave district courts discretion to condition the enforcement of a subpoena on the
discovering party’s paying the costs of production. The court also stated, however,
that protection from ‘significant expense’ does not necessarily mean that the
discovering party must bear the entire cost of compliance, particularly where, as here,
doubt has been cast on the subpoenaed party’s status as a non-party.” Id. at47. The
article further notes: “The court stated that while it was clear that drafters of new
Rule 45 intended to expand the protection for pure non-parties such as disinterested
expert witnesses, there was no indication that they also intended to overrule prior
Rule 45 case law, under which a non-party could be required to bear some or all of
its expenses where the equities of a particular case demanded 1t. Under that case law,
it 1s relevant to inquire whether the putative non-party actually has an interest 1n the
outcome of the case, whether it can more readily bear its costs than the discovernng
party, and whether the litigation is of public importance.” /4 (internal citation
omitted).

Subpoena — Compliance Costs — Reimbursement, 14 NO. 7 FED. LITIGATOR 173 (1999).

Thus article discusses In re First American Corp., 184 F.R.D. 234 (S.D.N.Y. 1998),
where the court found that “[1]egal fees incurred by nonparties in complying with an
order to produce documents or other materials in response to a subpoena are
reimbursable under F.R.C.P. 45(c)(2)(B).” 14 No. 7 FED. LITIGATOR at 173. The
court granted a third-party’s request for reimbursement of certain expenses incurred
in complying with a subpoena, including legal fees, but found that *[ p]rotection from
significant expense does not mean that the subpoenaing party necessarily must bear
the entire cost of compliance,” and that “[f]actors that are relevant in determining
how much of the cost is recoverable include the nonparty’s interest, 1f any, 1n the
outcome of the case, whether it can bear the cost more readily than the subpoenaing
party, and whether the litigation 1s of public importance.” Id at 174 (citations
omitted).

In the “Litigation Tips” section, the article notes: “Typically, reimbursement covers
the cost of inspection and copying — the functions specifically referred to in the rule.
But nothing in the rule necessarily limits recovery to these costs. As the court
pointed out, the Advisory Committee Note states that nonparties ordered to comply
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with a subpoena are protected against ‘significant expense resulting from involuntary
assistance to the court.”” Id

Alan Blakely et al., The Sedona Conference® Commentary on Non-Party Production & Rule

45 Subpoenas, 9 SEDONA CONF I 197 (2008) [hereinafter Sedona Commentary|.

“Rule 45 contains a potential internal inconsistency that no court has yet addressed.
Well before the 2006 amendments, Rule 45(c){2)}(B)(i1) was amended to protect a
non-party under an order to compel from ‘significant expense’ related to the
production. There is a significant body of case law applying that requirement 1n the
pre-2006 amendment context. Rule 45(d}(1)(D) now has been amended to allow a
non-party to object to discovery that is ‘not reasonably accessible because of undue
burden or cost.’” The interplay between these two provisions has not yet been
examined. Must a non-party first object and show that the matenal sought by a
subpoena 1s not reasonably accessible due to undue burden or cost, and then when
opposing a motion to compel based on the same subpoena, plead ‘significant
expense?’ Are these standards the same? Will courts automatically protect a non-
party from ‘significant expense’ if, during the process, the non-party has shown
‘undue burden or cost?’” Id. at 199.

“Whether a non-party will be able to shift the cost of attorney review is an open
question, but some courts have allowed such shifting.” Id. at 200 (citing In re
Application of the Law Firms of McCourts and McGrigor Donald, No. M. 19-96,
2001 WL 345233, at *3 (S.D.N.Y Apr. 9, 2001); In re Auto. Refinishing Paint
Antitrust Litig., 229 F.R.D. 482, 496 (E.D. Pa. 2005)).

“In Tessera[, Inc. v Micron Tech , Inc , No. C06-80024MISC-JW(PVT), 2006 WL
733498 (N.D. Cal. Mar. 22, 2006)], the Northem District of California sets forth
eight factors 1n determining whether to shift cost to the requesting party: (1) the scope
of the request; (2) the invasiveness of the request; (3) the need to separate privileged
material; (4) the non-party’s financial interest in the litigation; (5) whether the party
seeking production of documents ultimately prevails; (6) the relative resources of the
party and the non-party; (7) the reasonableness of the costs sought; and (8) the public
importance of the litigation.” Id. (footnotes omitted). The Sedona Commentary
suggests as a Best Practice that these factors be considered in connection with cost-
shifting discussions. Id at 202.

. John K. Villa, The Subpoena Surprise Cost-Shifting in Discovery Requests, 24 N0.6 ACC
DOCKET 76 (2006).

“[T)he failure to timely object can constitute a waiver of the nonparty’s right to
reimbursement: a prerequisite to the nonparty’s invoking these protections 1s service
of written objections or conditioning compliance on the reimbursement of expenses
within the 14-day period. Thus a nonparty cannot first comply with a subpoena and
later seek reimbursement for the costs of compliance.” Id at 77 (footnote omitted).
“As construed by one court, there are only two inquiries under subsection {c)(2)}(B):
‘whether the subpoena imposes expenses on the non-party, and whether these
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expenses are ‘sigmficant.”” What is ‘significant expense’? In making this
determination the court has discretion and may consider factors such as the
nonparty’s interest in the outcome of the litigation or even the nonparty’s supenor
ability to bear the costs of production.” Id (footnotes omitted).

“Even if the subpoenaed party does not object, the court may as a matter of discretion
grant costs in ruling on the nonparty’s motion to quash claiming undue burden It
does so by conditioning enforcement of the subpoena on the issuing party’s payment
of these costs In making this determination courts have considered. the scope of
discovery; the depth of the invasion involved n the request; the extent to which the
producing nonparty must separate responsive information from privileged or even
irrelevant matenal; and the reasonableness of the expenses. Also relevant is the
nonparty’s interest in the outcome of the litigation.” 7d. at 77-78 (footnotes and
internal bullet points omutted).

John F. Baughman & H. Christopher Boehning, Amended Rule 45, Shifting Non-Party
Attorney’s Fees, 10/24/2006 N.Y. L.J. 5, (col. 1) (2006).

Thus article discusses uncertainty in whether attorneys’ fees can be shifted after the
electronic discovery amendments, noting that “[i]t 1s clear that courts have the
authority to shift attorney-review costs from non-party subpoena recipients onto
requesting parties, and [that] in the world of paper discovery, such shifting did
happen.” Id The article notes that a three-factor test was developed for shifting
attorneys’ fees in In re Application of the Law Firms of McCourts & McGrigor
Donald, No. M. 19-96, 2001 WL 345233 (S.D.N.Y. Apr. 9, 2001), including “(1)
whether the non-party actually had an interest in the outcome of the litigation, (2}
whether the non-party could more readily bear the costs than the requesting party, and
(3) whether the litigation was of public importance.” 10/24/2006 N.Y.L.J. 5

The article notes that “cost-shift of attorney’s fees has been slow to manifest itself
in the world of e-discovery,” but suggests that the factors used by the Zubulake
decisions for cost-shifting, although outside the context of nonparty subpoenas,
would provide a useful framework for considering cost-shifting of attorneys’ fees for
reviewing electronically stored information. Those factors incilude: (1) “The extent
to which the request 1s specifically tailored to discover relevant information”; (2)
“The availability of such information from other sources™; (3) “The total cost of
production, compared to the amount in controversy”; (4) “The total cost of
production, compared to the resources available to each party”; (5) “The relative
ability of each party to control costs and its incentive to do so™; (6) “The importance
of the issues at stake in the litigation”; and (7) “The relative benefits to the parties of
obtaining the information.” Jd The article argues that the first two factors have
particular relevance to the nonparty context. Id. Finally, the article argues that
“because the presumption that producing parties must bear their own review costs
does not necessarily hold true 1n the non-party context, the Zubulake court’s outright
rejection of attorney-review cost shifting in the circumstances of that case need not
be a bar to shifting such costs in favor of non-parties once amended Rule 45 takes
effect.” 1d
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Sanctions (Against Either the Requesting Party or the Subpoenaed Par
Document Production from Non-Parties — Trade Associations — Costs, 8 NO. 2 FED.

LITIGATOR 46 (1993).

This article explains that the only sanction available under Rule 45 is contempt:
“Plaintiffs sought sanctions under F.R.C.P. 37 (discovery sanctions). The court held,
however, that Rule 37, by 1ts terms, applies only to a motion to compel production
from a party under Rule 34. Rule 34, in turn now provides that motions to compel
production from non-parties are governed by Rule 45. The only sanction provided
by Rule 45 is contempt. Contempt was not available here because API had timely
objected to the subpoena, and plaintiffs had not attempted to obtain an order
compelling production for more than a year.” Id at 48.

Gregory P. Joseph, Assessing Federal Rule 45, 12/28/92 NAT'L L.J. 23, (col. 1) (1992).

“If the serving party fails to provide other parties to the lawsuit with the requisite
notice that the document subpoena has been served, the likely remedy is preclusion
from offering the produced documents into evidence at trial.” Id. {citing BASEF Corp.
v. Old World Trading Corp, No. 86 C 5602, 1992 WL 24076 (N.D. Iil. Feb. 4,
1992)).

“If the reciprent should decline to produce properly subpoenaed documents, Rule 45
specifies a contempt remedy. A new second sentence added to subdivision (e} of the
rule in 1991 eliminates contempt power, however, if the third party is required to
travel more than 100 miles to produce the documents or attend a deposition.” Id.
(footnote omitted).

“Rule 37 sanctions are applicable only to motions to compel brought for violation of
Rule 34. Rule 34(c) was amended in December 1991 to provide that nonparty
document production is compelled not pursuant to Rule 34 but, rather, pursuant to
Rule 45. Accordingly, no Rule 37 sanctions are available for third-party
noncompliance with a document subpoena.” Id (footnotes omutted).

Nonparties’ Duty to Preserve
Alan Blakley, Sharpen Your Discovery from Nonparties, 43-APR TRIAL 34, 39 (2007)

(noting that “[n]o rule requires a party or nonparty to enter a litigation hold — to preserve any
materials that may be relevant to potential or pending litigation,” but that such a duty “has
developed from the law of spoliation and sanctions as a common law duty”).

Sedona Commentary, suprda.

-

“Some courts place a burden on the party to have the non-party preserve the
evidence. And at least one court has ruled that the issuance of a subpoena to a third
party imposes a legal obligation on the third party to preserve information relevant
to the subpoena including ESI, at least through the period of time it takes to comply
with the subpoena and resolve any 1ssues before the court.” Id. at 199 (footnotes
omitted). “Case law does not require a non-party to continue to preserve materials
after they have taken reasonable measures to produce responsive information.” /d
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. Among the suggested Best Practices is the suggestion that “[a]bsent a contractual or
other special obligation, the non-party’s duty to preserve typically begins upon
receipt of a subpoena.” Id at 202

Service of Subpoenas
. Alan N. Greenspan, Process and Subpoenas in Federal and Texas State Courts, 46 BAYLOR
L. REvV. 613 (1994)
. “No rules or case law 1n either federal or state court address service of subpoenas on
corporations, partnerships, or other business entities. In federal court, the court in
Matter of Electric & Musical Industries, Ltd., [155 F. Supp. 892 (S.D.N.Y. 1957)],
implied that service may be accomplished by the methods provided in Rule 4. 1t
would seem logical to rely on the method most likely to provide actual notice to the
witness ” Id. at 630 (footnotes omitted).

. Orlee Goldfeld, Note, Rule 45(b)- Ambiguity in Federal Subpoena Service, 20 CARDOZO L.

REV. 1065 {1999).

. “[Historically, most courts have held that Rule 45 requires personal service, which
mandates that the person serving the subpoena must physically hand the subpoena to
the witness. These courts have held other types of service invalid. However, . ..
some courts have recently held that substituted service satisfies the Rule’s service
provision.” Id. at 1065-66 (footnotes omtted).

. “Rule 45°s service requirement 1s ambiguous and has led to conflicting holdings 1n
different jurisdictions, leaving practitioners unable to rely on the Rule’s language.
These holdings have caused a state of confusion regarding which methods of service
attorneys may employ to properly serve witnesses with subpoenas. Until there 1s
some clarification as to Rule 45°s service provision, practitioners will remain
uncertain as to whether they have choices regarding service of subpoenas.” Id at
1066 (footnotes omitted).

. “The position adopted by most courts (‘majority position’) is that Rule 45 limits
‘delivering’ to personal, in-hand service. At the time of the Rule’s last amendment
in 1991, no court had deviated from such a position. Since that time, however, a few
courts have begun a new trend of allowing other methods of subpoena service
(‘munority position’). Many other courts have not yet spoken on this 1ssue, leaving
practitioners and commentators uncertain as to the Rule’s requirements.” Id, at 1071
(footnotes omitted)

. “In addition, unlike service of papers other than a summons|,] some courts have not
permitted service of a subpoena on a witness’s attorney or any other person.” Id. at
1072 (footnotes omutted).

. “Courts have articulated several grounds for hoiding that Rule 45(b) permuts only
personal service. First, courts have looked at the language of the Rule and have
found that 1t does not authorize any other method of service. Because the Rule’s
language states only that service shall be made by ‘delivering’ a copy of the subpoena
to the witness, courts have found that, when the drafters of the Rule used the word
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‘delivering’ without any elaboration, they intended personal delivery only and
rejected any other method of service.” Id at 1073 (footnotes omitted). “In addition,
courts have reasoned that Rule 45 exclusively requires personal service because its
language does not provide courts with any discretion to authorize other methods of
service, leaving the courts’ proverbial hands tied.” Goldfeld, supra, at 1073, “Apart
from language, courts have cited precedent as a reason for not permitting any other
type of service.” Id at 1074 (footnote omitted). The article notes that courts have
also relied on treatises and commentators that “summanly maintain, without any
explanation, that Rule 45(b)’s service provision requires personal service.” [d.
(footnote omitted).

“[ A] strong policy reason justifies the minority position, since permitting substituted
service helps dovetail subpoena service with the overniding spint of efficiency of the
Federal Rules as detailed in Rule 1 of the Federal Rules . . ..” Id. at 1077.

“If Rule 45 only allows personal service, as courts in the majority position hold, a
requirement of specifying the manner of service when filing proof of service [as
provided in FED. R. C1v. P. 45(b)(3)] would be superfluous and unnecessary.” Id.
(footnotes omutted).

The article also notes differences between Rule 4 and Rule 45: “For example, Rule
45 does not include a provision on how service 1s to be effectuated upon a
corporation. Thus, courts have adopted the requirements of Rule 4(h) to determine
how to serve a corporation with a subpoena. .. Rule 45 incorporates state law only
with regard to the place of service. Rule 45 provides that a subpoena may be served
‘at any place within the state where a state statute or rule of court permts service of
a subpoena issued by a state court of general jurisdiction sitting in the place of the
deposition, hearing, trial, production, or imspection specified in the subpoena. Rule
45 does not include state provisions on the method of service. Thus, while a plaintiff
may serve a summons In any way permitted by both federal and state law, that same
plaimntiffs limited with regard to service of a subpoena. Although the subpoena may
only be served by the method or methods authorized by federal law—which itselfis
unclear—the location for service may be governed by the law of the state in which
the federal district court sits.” /d at 1081-82 {footnotes omitted). The author argues
that the methods of service permitted in Rules 4 and 45 should be consistent.
Goldfeld, supra, at 1082.

“All states have provisions for subpoenas that mnclude service requirements. An
examination of the states’ subpoena service rules reveals that, although they based
their rules on the Federal Rules, many states have deviated from Rule 45. This
deviation suggests that states have rejected the language of Rule 45 because it does
not adequately meet the states’ requirements for subpoena service.” Id at 1082-83
(footnotes omitted).

“Methods of substituted service that are reasonably calculated to reach the witness
should be embraced as alternatives to personal service. These methods of service
afford reliable means of transmitting a subpoena to witnesses and are less costly and
less time-consuming than personal service. The alternative means of service
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permissible under Rule 4 and state subpoena provisions provide a good starting point
from which to explore those substituted service methods that Rule 45 should permut.”
Id. at 108687 (footnotes omitted).

. The author suggests that the following alternative methods of service be permissible
under Rule 45: “registered or certified mail with return receipt requested . . .””, “abode
service”; and service “on a nonparty’s agent.” Id at 1087-88.

. “A motivation for clanfying Rule 45°s service requirement 1s the elimination of

courts’ adjudication of what constitutes proper service under Rule 45. Litigants
would conserve judicial resources 1f they no longer burdened courts with this issue.
A hearing or motion practice relating to service of a subpoena shifts the parties’ and
the court’s focus from the merits of the case to an ancillary issue, incurs additional
expenses for litigants, and expends the court’s resources.” Id at 1088.

. “To obviate the need for judicial determination of Rule 45°s requirements, the
drafters of the Rule should clarify its service provision. This may be achieved by
amendment to the language of Rule 45(b). If the drafters of the amendment wish to
follow the majority position, they should insert the word ‘personally’ into the text of
the Rule. The language of the Rule should then read: ‘Service of a subpoena upon
a person named therein shall be made by delivering a copy thereof to such individual
personally . . ..” Alternatively, and preferably, the service provisions of Rule 45
should mimic Rule 4’s service provision, which provides several different modes of
service. Rule 45 should permit varied methods of service that are reasonably
calculated to reach nonparties and provide them with notice of litigants’ requests for
information. The proposed language of the revised Rule 45(b) should therefore state:

Service of a subpoena upon a person named therem shall be made by
delivering a copy thereof to the individual personally; or by leaving
a copy thereof at the individual’s dwelling house or usual place of
abode with some person of suitable age and discretion then residing
therein and by mailing an additional copy thereof by first class mail
to the ind1vidual at the dwelling house or usual place of abode; or by
mailing a copy of the subpoena by certified or registered mail, return
receipt requested; or by delivering a copy thereof to an agent
authonzed by appointment or by law to receive service of process.”

Id at 1089 (footnotes omitted).

John E. Bowerbank, Do'’s and Don’ts About a Nonparty’s Response to Federal and State
Court Deposition Subpoenas Involving Civil Litigation, 48-JUN ORANGE COUNTY LAWYER
38, 41 (2006) (“Unlike a summons and complaint, there is no substitute service of a
subpoena. In both federal and [California] state court, the subpoena must be personally
served on the nonparty.”).
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Don Zupanec, Subpoena Duces Tecum — Service, 20 NO. 11 FED. LITIGATOR 12 (2005).

Thas article examines the decision in Hall v Sullivan,229 F.R.D. 501 (D. Md. 2005),
which held that “[a] subpoena requiring production of documents by a nonparty need
not be served personally.” 20 No. 11 FED. LITIGATOR 12 The court noted that
“delivering” in Rule 45 is not defined, that Rule 45(b)(1) says nothing about personal
service, and that Rule 4(e) states that a summons and a complaint may be served
“personally,” pointing out that “personally” could have been included in Rule
45(b)(1) 1f personal service was required. fd.

The article explamns: “This is an issue on which agreement remains elusive. The
traditional (and probably still predominant) position is that a subpoena must be
served personally, i e., by delivering 1t in-hand to the person served. However, a
number of recent rulings reject the personal service requirement and allow service
by other means. These include certified mail, Federal Express, or substituted service
as provided for by F.R.C.P. 5(b). Service as provided for by state rules may also be
permissible.” Id. (internal citations omitted).

Only Personal Service Permissible for Subpoena; Mail Service Quashed, 24 SIEGEL’SPRAC.
REV. 4 (1994) (“Personal delivery 1s the only method specified for a subpoena, which is a
contrast to service of a federal summons under Rule 4, for which a variety of methods are
available.”; noting one case that upheld certified mail as proper service of a subpoena, but
that New York federal cases have held that mail service 1s not sufficient).

Need to Serve a Subpoena? Put It in the Mail, 9 NO 8 FED. LITIGATOR 240 {1994) (noting
that in Doe v Hersemann, 155 F.R.D. 630 (N.D. Ind. 1994), the court found that a subpoena
could be served by certified mail and that hand delivery 1s not always required).

State Methods Also Apply to Federal Subpoena, so State Substituted Service Is Available for
Subpoenas, Too, 72 SIEGEL’S PRAC. REV. 4 (1998).

This article notes that in King v. Crown Plastering Corp., 170 FR.D.355 (E.D.N.Y.
1997), the court held that despite the majority position requiring personal service of
subpoenas, Rule 4(e), which adopted state methods for summons service, should also
apply to subpoenas. 72 SIEGEL’S PRAC. REV. 4. The court noted that “by requiring
proof of service to refer to the “manner of service’, Rule 45(b)(3) necessarily implies
that several methods are possible ™ /d. The article states “While this seems tous a
supportable construction, the mere fact that the majonty view is to the contrary
suggests that it 1s best, if at all possible, to effect the service of the subpoena by in-
hand delivery.” Id.

Richard G. Placey, Developing Evidence from Nonparties, 25 NO. 3 LITIGATION 32 (1999)
(noting that subpoenas must be personally served under FED. R Crv. P. 45).
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Jason A Grossman, FFederal Court Discovery, 642 PLIVLIT 331 (2000).

“Service of a subpoena, however, is not governed by FRCP 5, but rather by FRCP 45
FRCP 45 provides that a subpoena must be served by delivering a copy of the
document to the person named therem (1 e , personal in-hand delivery) . ... As such,
substitute service is not an option for the service of a subpoena. However, required
notice of the subpoena that must be served upon all parties to the action may be
served mn accordance with FRCP 5.” Id. at 339 (footnote omitted)

Adnienne B. Koch, Service of Subpoenas Under Rule 45 and the Influence of Treatises,
7/1/2004 N.Y. L.J. 4, (col. 4) (2004).

Thus article argues that there 1s confusion in the treatises and case law as to whether
personal service of subpoenas is required. It argues that Rule 5 defines “delivering”
and distinguishes it from other methods of service. fd The article points out that the
language 1n Rule 45 can be contrasted with the language in Rule 4, providing
methods for service that include personal delivery, which, according to the article,
“suggests that the drafters understood how to provide for personal delivery when they
intended to do so.” Id. The article further argues that any doubt about the meaning
of “delivering” in Rule 45 should have been dispelled 1n 1991 when Rule 45(b)(3)
was added to provide that proof of service would include an indication of the manner
of service. Id.

The article argues that the issue has been resolved by a Second Circuit decision that
has largely been 1gnored. It points out that in First City, Texas — Houston, N.A. v

Rafidain Bank, 281 F.3d 48 (2d Cir. 2002), the Second Circuit affirmed a district
court holding that service was valid under the parties’ agreement and Rule 45 when
the subpoena had been left in a conspicuous place at the bank’s agent’s place of
business. The article argues that “[b]y holding that this manner of service — which
did not involve personal delivery, but did involve ‘delivery’ in a manner expressly
mcluded 1n Rule 5°s definition of the term [specifically, in Rule 5(b)(2)(A)] -
satisfied the requirements of Rule 45, the Second Circuit appears to haveresolved an
issue that had been the subject of a conflict among the lower courts.” /d The article
laments that “the Second Circuit did not mention that it was resolving such a
conflict,” and states that “the extent to which the potential import of this decision
will be recognized remains to be seen,” and that “[t]he treatises have continued to
express the view that personal delivery is required as a matter of law 1n the Second
Circuit.” Id The article also notes that the treatises and case law have relied on
Federal Trade Commission v. Compagnie de Saint-Gobain-Point-a-Mousson, 636
F.2d 1300, 1312-13(D.C. Cir. 1980), to find a personal delivery requirement in Rule
45, but argues that that case considered only whether a Federal Trade Commussion
subpoena was properly served on a foreign corporation by registered mail and only
looked to Rule 45 by way of analogy. Id

The article contends that “Rule 5 provides a workable and clear standard in 1ts
definition of ‘delivery’ as a subset of the types of “service’ 1t describes,” but notes
that “no court has adopted it,” and that “some courts that have rejected a personal
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service requirement under Rule 45 have permutted service in ways inconsistent with
Rule 5°s definition of ‘delivery.”” Id (footnote omitted).

. David D. Siegel, Federal Subpoena Practice Under the New Rule 45 of the Federal Rules
of Civil Procedure, 139 F.R.D 197 (1992).
. “No change 1s made in method [of service], alas. The method is still by ‘delivering’
the subpoena to the person to be served. Subdivision (b)(1). The substituted
methods available for summons service under Rule 4 are not available for a
subpoena, such as by delivery to a person of suitable age and discretion at the
witness’s dwelling house under Rule 4(d)(1). The word ‘delivering’ has been ngidly
construed.” Id. at 207 (citing Fed. Trade Comm 'nv Compagnie de Saint-Gobain-
Pont-A-Mousson, 636 F.2d 1300 (D.C. Cir. 1980)).

Requirement of Notice to Other Parties
. Henry L. Hecht, How to Prepare and Serve a Federal Notice of Deposition or Subpoena
(with Forms), 18 No. 6 Prac. Litigator 9 (2007).
. “A party noticing a deposition of any person must give ‘reasonable notice’ in writing
to every other party to the action. Rule 30(b)(1). The Rule for issuance of a
Subpoena does not specity a statutory notice period, but the rule does refer to
‘reasonable time for compliance.”” Id at 11 (citing FED. R. CIv. P. 45(c)(2)).

. Subpoena — Notice — Service, 14 NO. 2 FED. LITIGATOR 44 (1999).

. This article discusses Biocore Medical Technologies, Inc v. Khosrowshahi, 181
F.R.D. 660 (D. Kan. 1998), which held that “‘[p]rior notice’ of a nonparty subpoena
for production or inspection 1s notice prior to service, not notice prior to the return
date.” 14 NO. 2 FED. LITIGATOR at 44.

. In the “Litigation Tips” section, the article notes: “Rule 45(b)(1) requires ‘prior
notice’ to each party. The purpose 1s to give parties an opportunity to object to the
subpoena. Objection would not be possible if notice were sufficient as long as it is
given prior to the return date. Since service by mail 1s complete upon mailing (Rule
5(b)), notice could be mailed as late as one day before the return date. Obviously,
this would effectively eliminate any opportunity to object.” Id at 45.

. Gregory P. Joseph, Assessing Federal Rule 45, 12/28/92 NAT'LL.J. 23, (col. 1) (1992) (“If
the serving party fails to provide other parties to the lawsuit with the requisite notice that the
document subpoena has been served, the likely remedy is preclusion from offering the
produced documents into evidence at trial.”) (citing BASF Corp v Old World Trading
Corp., No. 86 C 5602, 1992 WL 24076 (N.D. Til. Feb. 4, 1992)).

. David D. Siegel, Federal Subpoena Practice Under the New Rule 45 of the Federal Rules
of Civil Procedure, 139 F.R D. 197 (1992).

. “[T]he party who has to rely on a subpoena under Rule 45 to get those papers, or for

that matter on any other judicial process, can’t do it without notice to all other parties
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to the action. Under the last sentence of subdivision (b)(1) of Rule 45, the party who
seeks pretrial production of documents from a non-party through use of a subpoena
duces tecum must serve notices on all the other parties. This requirement of notice
of a pretrial subpoena duces tecum is analogous to what Rule 30(b)(1) requires when
it is a deposition that is sought of a person (party or nonparty): all the other parties
must be given notice of the time and place of the examination and of all related
particulars.” Id at 207.

Roger W. Kurst, Filling the Gaps in Federal Rule 45 Procedure for Nonparty Nondeposttion
Document Discovery, 205 F.R.D. 638 (2002).

Thas article discusses what the author views as a gap in Rule 45 regarding protection
for the party who is the subject of the documents to be produced by a nonparty. “The
single mention of an undefined period of prior notice in Rule 45(b)(1) creates a risk
that the party who is the subject of the documents will be harmed by improper
disclosures before that party has a chance to object or seek a protective order.” Id.

at 638. “Since the period of notice is not defined, every party can only guess about
how watchful they must be for a nondeposition subpoena seeking their records from
a nonparty. A growing list of reported decisions that document instances in which
prior notice was not given provides a reason to reexamne the details of Rule 45.”
Id. The author laments that “the 1991 amendment [to Rule 45] created a procedure
that appears to require no cooperation at all. Counsel does not have to coordinate
schedules with anyone, does not have to arrange for a court reporter or a location for
a deposition, and does not have to ask anyone else to issue the subpoena.” Id at 640.
“The courts that have written opinions have consistently held that the party serving
the subpoena must provide prior notice, but they have not answered all of the
questions about Rule 45(b)(1). Recent trial court opinions hold that the prior notice
must precede 1ssuance of the subpoena, but have not tried to define the period of
notice.” Id at 641 (citing Schweizer v. Mulvehill, 93 F. Supp. 2d 376,411 (S.D.N.Y.
2000); Murphy v. Bd of Ed , 196 F R.D. 220 (W.D.N.Y. 2000)).

“Other reported cases have shown where the language of Rule 45(b) 1s incomplete.
For example, some courts have borrowed the 14-day time limit in Rule 45(c)(2)(B)
during which the nonparty is required to comply with the subpoena and held that a
later objection from the party who is the subject of the documents is untimely ” Id

(citations omitted). “The only way to be sure a party who is the subject of the
documents will have time to object 1s to provide notice to all parties before the
subpoena 1s served on the custodian. The courts have agreed with that conclusion
when the issue has been raised, but they have not defined the amount of notice that
1s required or suggested where a party might turn for an authoritative definition of an
adequate time.” [d at 642.

One proposal suggested in the article is that state rules requiring notice to other
parties of nonparty document subpoenas could be adopted in federal court. “The
most common state adaptation has been a defimition of a specific period of notice to
all other parties 1n order to allow them to object or take other action.” Id “[T]he
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consensus of the state adaptations of Rule 45 1s that the best rule would require notice
to all parties for the defined period before the subpoena is served,” and “that an
objection should be sufficient to stop 1ssuance and service of a nonparty
nondeposition subpoena.” Id. at 644.

. Another suggestion in the article is that the scheduling order can address gaps in Rule
45. Id. at 643-45.
. “The language of Rule 45 does not address the procedure to follow if an objection

prevents a party from using the nonparty nondeposition subpoena to obtain
documents. The most direct procedure under the current rules may be a motion by
the party seeking the documents for an order under Rule 26(c). While the catchline
refers to a protective order, the language of the rule permits the court to decide
whether the material is discoverable and the methods by which it may be obtained.
The cross reference in Rule 26(c) to Rule 37(a}(4) also permits the court to assess
expenses and attorney’s fees for bad faith efforts to obstruct a proper discovery
request.” Id. at 644,

. “At present[,] Rule 45 does not define how or whether the other parties can get
duplicate copies of the documents provided by the nonparty in response to the
subpoena. The emphasis in Rule 45(c)(1) on protecting the non-party from burdens
and expense suggests that a single production should be sufficient and that the parties
should be able to share the additional copying and distribution, but cooperation
among counsel to reduce the burden on a nonparty may not happen in a contentious
case. This may be a less frequent problem when a deposition is used to obtain
records because the court reporter is responsible for producing the transcript and
exhibits, but the use of a nondeposition subpoena means there is no court reporter.
The details of the cooperation required by Rule 45(c) could also be addressed in the
scheduling order.” Id

Resisting Subpoenas — Burden Shifting
. John E. Bowerbank, Do’s and Don’ts About a Nonparty's Response to Federal and State

Court Deposition Subpoenas Involving Civil Litigation, 48-JUN ORANGE COUNTY LAWYER

38 (2006).

. “A common misconception about nonparty deposition subpoenas is that aresponding
nonparty (or party other than the subpoenaing party) can always file written
objections to any subpoena to shift the burden to the demanding party to move to
compel comphance with the subpoena. Beware: simply serving written objections
1s insufficient in certain cases.” Id. at 43.

. “Whether a nonparty can merely serve written objections depends on the type of
subpoena. In federal court a nonparty (or litigant) challenging a subpoena for
‘testitmony only’ must bring a motion to quash, motion to modify the subpoena, or
motion for a protective order prior to the date of production. However, a nonparty
responding to subpoenas involving production of documents can merely serve written
objections to shift the burden to compel production to the subpoenaing party.” Id.
(citing FED R.C1v. P 45(c)(2)}(B)).
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Jason A. Grossman, Federal Court Discovery, 642 PLI/LIT 331 (2000).

. “A person commanded to produce documents may, within 14 days after service of
the subpoena (or before the time specified for compliance if such time is less than 14
days after service), serve upon the party designated in the subpoena a written
objection to inspection or copymng of any or all of the designated materials. (see
FRCP 45(c)(2)). If such an objection 1s made, the party serving the subpoena is not
entitled to inspect and copy the materials (or inspect the premises) except pursuant
to an order of the court by which the subpoena was 1ssued. It is important to note that
this 14-day time limit for objections does not apply to deposition subpoenas.” /d. at
339.

Michael Traynor & Lori Ploeger, Hot Topics in Electronic Discovery, 712 PLI/PAT 51, 61
(2002) (“If the subpoenaed party objects [to a subpoena requesting electronic information],
the burden is on the requesting party to seek an order compelling production.”) (footnote
omitted).

Gregory P Joseph, Assessing Federal Rule 45, 12/28/92 NAT'L L.J. 23, (col. 1) (1992) (“A
timely objection [to a subpoena for documents] frees the subpoenaed person from any
obligation to make production under subdivision (c)(2)(B). The burden 1s on the issuing
party to obtain an order compelhing production.”).

John P. Woods, Basics of Accounting for Lawyers 2008 : What Every Practicing Lawyer
Needs to Know, 1684 PLIUCORP 165, 187 (2008) {citing Bouwkamp v. CSX Corp., 2007 U.S.
Dist. Lexis 2834, at *5-6 (N.D. Ind. Jan. 12, 2007), for the proposition that the “‘objecting
party must show with specificity that the request is improper[’]”).

David D Siegel, Federal Subpoena Practice Under the New Rule 45 of the Federal Rules

of Covil Procedure, 139 F.R.D. 197 (1992).

. Where the subpoenaed party feels there is inadequate time to respond to the
subpoena, “the subpoenaed person need only serve on the party or attorney
designated 1n the subpoena a ‘written objection’ to the production of the documents,
and that mere service of the objection shifts the initiative to the party in whose behalf
the subpoena was issued to move to compel compliance.” 7/d at 208. “But the cited
proviston [Rule 45(c)(2)(B)] doesn’t apply to the testimonial witness. Ifthat witness
has some excuse for not appearing, the witness for its own protection, does best
erther to appear or to move to quash before an appearance is due.” Id. at 238,

Return Time for Subpoena

David D. Siegel, Federal Subpoena Practice Under the New Rule 45 of the Federal Rules
of Crvil Procedure, 139 F.R.D. 197, 207 (1992) (noting that no specific time period 1s set
forth 1n Rule 45 for when a subpoena 1s returnable, but that “[t]he bar understands the rule
to be that a ‘reasonable’ time must be allowed,” and “[w]hat is reasonable 1s not defined,”
but “depends on the circumstances”).
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. Jason A. Grossman, Federal Court Discovery, 642 PLI/LIT 331, 338 (2000) (“There is no
fixed time himit for service of a subpoena under FRCP 45, as the same ‘reasonable’ notice
standard of FRCP 30 is a guideline ™)

Effect of Motion to Quash
. David D. Siegel, Federal Subpoena Practice Under the New Rule 45 of the Federal Rules

of Civil Procedure, 139 F.R.D. 197, 239 (1992) (“While technically there is no automatic
stay of compliance upon the mere making of a motion to quash a subpoena, there is a general
understanding that compliance may be withheld until the court rules on the motion.”).

Electronic Discovery Issues Regarding Subpoenas
. John M. Barkett, E-Discovery Help May Be on the Way . . Sort of Crvil Rules Advisory

Committee Proposal, 72 DEF. COUNS. J. 37 (2005).

The article notes that under the proposed electromec discovery amendments, “the
respondent [to a subpoena] is protected ipso facto 1f the respondent ‘1dentifies’
electronically stored information ‘as not reasonably accessible,”” but questions
whether “the subpoena respondent has to advise anyone of this determination.” Id.
at 44. The article notes that “[b]ecause the proposed rules say the third-party
respondent ‘need not’ provide e-discovery that the person ‘identifies as not
reasonably accessible,” one could argue that the standard 1s subjective and once the
determination of inaccessibility 1s made by the subpoena recipient, a written
objection is not required because the respondent is then not obligated to provide
discovery.” Id

“Assuming that the requesting party learns that an inaccessibility claim is being made
by the subpoena recipient, that party must then file a motion. It would appear that the
proposed rule contemplates that the mere filing of the motion challenging the claim
is enough to trigger a showing by the subpoena recipient that the information sought
is not reasonably accessible. Will the costs of addressing this motion be included
among those that the third party might recover to recetve the ‘protection’ afforded by
Rule 45(c)2)(B)? The case law will have to unfold before this question 1s
answered.” Id. at 44-45.

“How much of a showing of inaccessibility must a subpoena recipient make? The
proposed rule sets no standard. The proposed Advisory Committee note to Rule 45
offers no guidance. Instead, the note focuses on the broader question of expense,
stating that the protections in Rule 45(c) should ‘guard against undue impositions on
nonparties.”” Id. at 45.

. Don Zupanec, Stored Communications Act — Discovery, 23 No. 11 FED. LITIGATOR 12

(2008).

Thus article discusses Flagg v City of Detroit, 252 F.R.D. 346 (E.D. Mich. 2008),
which found that “[tJhe Stored Communications Act does not preclude production
in civil litigation of electronic communications stored by a nonparty electronic
service provider.” 23 NoO. 11 FED. LITIGATOR 12. In Flagg, the plaintiff served a
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nonparty with a subpoena seeking text messages sent or received by City officials,
some of whom were defendants. /d. Some of the defendants moved to block the
subpoena, arguing that the Stored Communications Act, 18 U.S.C. § 2701 et seq.,
barred production by a nonparty service provider absent the defendants’ consent. /d
The court assumed that the plaintiff sought disclosure pursuant to a Rule 34 request
to the City rather than through a subpoena to the nonparty, and found that the City
had the obligation and ability to obtain the requisite consent for disclosure by the
service provider. /d

. The article notes that the Eastern District of Virgima had recently found that the
Stored Communications Act does not include an implicit exception for disclosure of
protected electronically stored communications in response to a civil subpoena Id
(citing In re Subpoena Duces Tecum to AOL, LLC, 550 F. Supp. 2d 606 (E.D. Va.
2008)). “So, when protected communications are sought from a nonparty electronic
service provider and consent that would permit disclosure 1s denied (see §
2702(b)(3)), disclosure 1s barred.” Id. “The key is to keep disclosure pursuant to a
Rule 34 request for production, directed to a party to the litigation, rather than a Rule
45 subpoena to the nonparty electronic service provider. Assuming the party’s ability
to provide, expressly or implicitly, or to obtain, the consent necessary for the service
provider to divuige the requested communications, there is a way around the
obstacle.” Id

Subpoenas in Arbitration
. Timothy C. Krsul, The Limuts on Enforcement of Arbitral Third-Party Subpoenas, 57-JAN

Disp. RESOL.J 30 (2003).

. “A two-step analysis helps to understand how the geographic limitation on the
enforcement of an arbitral subpoena works. The first step is to identify the proper
district court in which to file a petition to enforce the arbitrator’s subpoena. . . .
[TThe FAA requires the petition to be filed 1n the “district in which such arbitrators,
or a2 majority of them, are sitting.” This 18 the only federal court that can legally
enforce the arbitrator’s subpoena, no matter where the witness works or resides.

The second step is to identify the jurisdictional limitations of the particular court.
Rule 45 of the Federal Rules, specifically, Rule 45(b)(2) and (¢)[(3)](A)(1i), delineate
the court’s territonal junsdiction withrespect to subpoenas. These provisions restrict
the district courts’ abulity to enforce a subpoena to the area within 100 miles of the
courthouse or within the state in which the trial or the hearing is being held. Because
Section 7 {of the FAA] invokes Rule 45, this limitation applies to the court’s
authority to compel a witness to attend an arbitration hearing. Thus, 1f a third party
receives an arbitral subpoena to appear at the hearing but fails to show up, the remedy
the FAA provides is to petition the district court in the district in which the panel 1s
sitting for an order to compel compliance with the subpoena. Alternatively, Section
7 authonzes the district court to punish the non-complying party for contempt.”

Id at 31-32 (footnotes omitted)
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. The author defines the problem: “In arbitration proceedings involving complex
commercial disputes, third parties often possess material records and other evidence
that are highly matenal to the 1ssues in dispute. If they happen to reside and work
outside the territonial jurisdiction of the district court in which the arbitration 1s
pending, they cannot be compelled to comply with an arbitral subpoena. Therefore,
unless the third party agrees to cooperate, important evidence may not be obtamed.”
Id. at 32.

. The article summanzes the case law: “In general, 1t appears that a third-party
subpoena for a deposition 1n an arbitration 15 not enforceable unless the parties have
specifically agreed to the deposition or to full discovery or have provided in their
arbitration agreement that the Federal Rules will apply. The enforceability of a
subpoena for documents is unclear if the witness resides outside the federal district
court where the arbitration 1s pending. Some courts have held that Rule 45°s
territorial limits do not apply to document subpoenas, but recently one court has held
that it does.” Id

. “Assuming Rule 45 applies to document subpoenas as well as deposition subpoenas,”
the author believes that “arbitrators [should] be able to issue enforceable subpoenas
for documents from third parties, regardless of where they hive,” 7d at 34. “Since
an arbitrator can subpoena documents of a person working or residing within 100
miles of the district court in the district where the arbitrator is sitting, the territorial
limit on enforcement is purely arbitrary.” Id

. The author also believes that arbitrators should be able to issue subpoenas for the
deposition of a third party in the district where the witness works or resides, without
requiring the parties to agree to broad discovery or to arbitrate under the Federal
Rules. The author proposes an amendment to Section 7 of the FAA to achieve this
result. Id.

2nd Circuit Limits Court’s Junisdiction to Enforce Third-Party Subpoenas, 61-OCT DISP.
RESOL. J. 4, 4 (2006) (noting that in Dynegy Midstream Services, LP v Trammochem, A.P
Moller & Igloo Shipping, A/S, 451 F.3d 89 (2d Cur. 2006), the court held that ““the Federal
Rules governing subpoenas to which Section 7 [of the FAA] refers do not contemplate
nationwide service of process or enforcement; instead, both service and enforcement
proceedings have clear territorial limitations.™”).

Paul D. Friedland & Lucy Martinez, Arbitral Subpoenas Under U.S Law and Practice, 14

AM. REV. INT'L ARE. 197 (2003).

. “While it is well-estabhished that arbitrators may order discovery as between the
parties, there 1s a recently articulated divergence of opinion at the federal appellate
level as to whether pre-hearing discovery ts available in relation to non-parties. At
the time of this writing, the Sixth Circuit has indicated a willingness to enforce non-
party arbitral discovery subpoenas, the Eighth Circuit has enforced arbitral subpoenas
to non-parties for pre-hearing document production provided that the non-party 1s
sufficiently connected with the underlying dispute, the Fourth Circuat will enforce
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such subpoenas only if a “special need’ is shown, and the Third Circuit will not
enforce such subpoenas under any circumstances.” Id at 205.

The authors propose: “Arbitrators should be empowered to issue judicially
enforceable pre-hearing discovery subpoenas to non-parties when (i) either the non-
party is sufficiently connected with the underlying dispute or (in the absence of such
a connection) there 1s a demonstrated ‘special need’ for the documents, and (ii) the
order will not impose undue burden on the non-party. Under this approach,
arbitrators retain flexibility to dispose of disputes as efficiently as possible, and
courts would be empowered to protect non-parties from over-reaching arbitral
orders.” Id at214.

“[A] federal district court has no junsdiction to compel compliance with an arbitral
order or subpoena served on a person (party or non-party) who resides outside of the
forum of the arbitration, or at least more than 100 mules from the place ofthe hearing.
One way for an arbitral panel to overcome this territorial jurisdictional obstacle is
temporarily to relocate the arbitration hearing to within 100 miles of the subject of
the subpoena. The alternative to the contrivance of a temporary hearing 1s for the
arbitrator to issue the subpoena and for the requesting party to sce if that suffices: if
not, the party can then seek assistance in the relevant jurisdiction.” Id. at 227
(footnotes omtted).

“Under the FAA, in the Eighth Circuit, the Sixth Circuit, the Southern District of
New York, the Southern District of Florida and the Middle District of Tennessee,
courts will enforce arbitral subpoenas to non-parties for pre-hearing document
discovery (although at least in the Eighth Circuit and in the Middle District of
Tennessee the non-party must be sufficiently connected to the underlying dispute).
In the Fourth Circuit, such an order will be enforced under the FAA only upon a
showing of special need. In the Third Circuit, such an order will not be enforced
under any circumstances.” Id. at 228.

“Under the FAA, courts in the Fourth Circuit and the Southern District of New York
have to date refused to enforce arbitral orders of discovery depositions of non-parties.
The issue has not been tested elsewhere, although such orders are probably not
enforceable in the Third Circuit. Case law in the Eighth Circuit, the Sixth Circuit,
the Southern District of Florida and the Middle District of Tennessee suggests that
arbitral orders of discovery depositions of both parties and non-parties would be
enforced in those jurisdictions under certain circumstances.” Id. at 229

Dean W. Sattler, Note, Is There a Compelling Interest to Compel? Examining Pre-Hearing
Subpoenas Under the Federal Arbitration Act, 27 PACEL. REV. 117 (2006)

“Because the FAA contains no such limiting language [on the power of arbitrators
to 1ssue subpoenas], some courts have held that an arbitrator’s subpoena power
should be no greater than that of the federal district courts set forth in Rule 45 of the
Federal Rules of Civil Procedure. Using Rule 45 as a yardstick to measure an
arbitrator’s subpoena power on non-parties 1s both logical and fair. 1t uses a set of
rules that 15 tried, true and famuliar. It specifically defines the discovery power
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parties will have 1n a future arbitration, and places a lid on extreme or malicious
tactics. Alarmingly, however, there are some cases 1n which the courts have held that
Section 7 [of the FAA ] vests the arbitrator with broad and unlimited subpoena power,
beyond that set forth in Rule 45.” Id at 134-35.

This article also argues that the 100-m1le boundary in Rule 45 should be broadened
1n certain circumstances in arbitration. The author suggests a modification of a five-
part test that had previously been proposed by Cathleen A. Roach regarding
amendments to Rule 45. /d. at 138. “Roach suggests that even for htigation, Rule
45 and 1ts 100-mile boundary is archaic in the modem world. She notes that strict
adherence to Rule 45 can lead to absurd results, decreased judicial efficiency,
outrageous costs and unwarranted burdens upon the federal district courts . . . .” Id.
The five-part test proposed by Roach was:

“1) To distinguish between types of witnesses (party or non-patrty)
and types of litigation (complex single district and multidistrict
litigation or simpler diversity actions); 2) to acknowledge that certain
types of litigation may benefit more from live testimony and cross-
examination than other types of litigation; 3) to provide federal
courts with nationwide tral subpoena power for three categories of
witnesses—multidistrict hitigation party witnesses, multidistrict
litigation non-party witnesses, and single district litigation party
witnesses; 4) to retain satellite testimony as an option for any of the
four categories of witnesses, subject to a proper showing of
necessity; and 5) to maintain a fainess element by authorizing the
court to conduct a balancing test in order to deny or vacate a
subpoena when undue hardship to the witness ts shown.”

Id. at 138--39 (quoting Cathleen A. Roach, It’s Time to Change the Rule Compelling
Witness Appearance at Trial- Proposed Revisions to Federal Rule of Civil Procedure
45(e), 79 GEO. L.J. 81, 113 (1990)).

Subpoena — Arbitration Proceeding — Pre-Hearing Document Discovery, 15 NO. 12 FED.
LITIGATOR 302 (2000)

This article summarizes the decision in In re Security Life Insurance Co. of America,
228 F.3d 865 (8th Cir. 2000), where the court allowed a prehearing subpoena for
documents in arbitration to be issued to a third party. The article notes that “[t]ls
result conflicts with the position recently taken by the Fourth Circut that the FAA
does not authorize prehearing discovery from nonparties to arbitration.” 15 No. 12
FED. LITIGATOR at 303 (citing COMSATI Corp. v. Nat’l Sct Found., 190 F.3d 269
(4th Cir. 1999)).

In the “Litigation Tips” section, the article explamns: “While the availability of
nonparty discovery in arbitration proceedings is not entirely certain, 1t should be
possible, assuming the arbatrators can be convinced to issue a subpoena, to obtain
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preheaning disclosure of documents from nonparties.” Id. (citing Brazell v Am

Color Graphics, Inc., No. M-82 AGS, 2000 WL 364997 (S.D.N.Y Apr 7, 2000);
Integrity Ins Co v Am Centennial Ins. Co , 885 F. Supp. 69 (S.D.N.Y. 1995);’
Meadows Indemnity Co , Ltd. v. Nutmeg Ins. Co , 157 F.R.D. 42 (M.D. Tenn 1994},
Stanton v Paine Webber Jackson & Curtis, Inc., 685 F. Supp. 1241 (S D. Fla.
1988)). “What’s less likely 1s the possibility of subpoenaing a nonparty to appear for
a deposition COMSAT Corp finds no authority in the FAA for doing so. Nor does
Integrity Insurance So this 1s a longshot at best.” Id.

The article notes that the Eighth Circuit in Security Life Insurance “said that a
subpoena for production of documents does not require compliance with Rule
45(b)(2)’s territonal linmt. The reason? The burden of producing documents does
not increase appreciably with an increase in distance. In other words, there 15 no
territorial limitation on an arbitration panel’s authority to order production of
documents.” Id

A stmilar discussion of the Security Life Insurance case 1s presented in Susan A.
Stone & Patrnicia M. Petrowskl, The More We Learn the Less We Know: The
Continuing Uncertainty Regarding Nonparty Discovery in Arbitration, 16 No. 21
ANDREWS INS. INDUS. LITIG. REP. 21 (2001), which notes that Security Life Insurance
failed to address the competing line of authority regarding subpoenas 1n arbitration
in COMSAT. The article also notes that “[t]he Eighth Circuit also sidestepped the
territonal reach [of subpoenas 1n arbitration] issue, acknowledging that it presented
a ‘thomy question indeed’ as respects witness testimony, but holding that the
terntorial limit did not apply to an order for production of documents.” Id. at n.2.

Third Circuat Differs on Arbitration Production, 22 ALTERNATIVES TO HIGH COST OF LITIG.
74 (2004).

This article discusses the holding in Hay Group Inc. v. E B S Acquisition Corp , 360
F 3d 404 (3d Cir. 2004), which held that Section 7 of the FAA cannot be used to
1ssue nonparty document subpoenas. 22 ALTERNATIVES TO HIGH COST OF LITIG. at
74. The article notes that the Hay Group court disagreed with the Eighth Circuit
view in Security Life Insurance that there was implicit power to subpoena
documents, and disagreed with dicta by the Fourth Circuit in COMSAT that suggested

 The holding 1n Integrity Insurance Co was recently abrogated by Life Recervables Trust v Syndicate 102 at

Lloyd's of London, 549 F 3d 210 (2d Cir 2008), which held that the FAA does not authorize arbitrators to compel
preheanng document discovery from nonparties The Life Recervables Trust court recognized a circuit split as to whether
Section 7 of the FAA allows prehearmg document discovery from nonparties. “The Eighth Circuit has held that 1t does,
see In re Arbutration Between Sec Life Ins Co of Am , 228 F 3d 865, 87071 (8th Cir 2000); the Third Circuit has
determined that 1t does not, see Hay Group, Inc v EB 8 Acquisition Corp , 360 F.3d 404, 407 (3d Cur 2004); and the
Fourth Circuit has concluded that it may — where there 1s a special need for the documents, see COMSAT Corp v Nat'!
Ser Found ,190F 3d 269,275 (4th Cir 1999) Like the Third Circunt, we hold that section 7 does not enable arbitrators
to 1ssue pre-hearing document subpoenas to entities not parties to the arbitration proceeding " Life Recevables
Trust, 549 F 3d at 212
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that third-party subpoenas could be enforced under special circumstances. Id at
74-75.

The article also notes that Hay Group rejected the argument that the subpoena was
improper because production was sought beyond the district court’s junsdiction.
“The consulting firm’s argument revolved around F.R.C.P. 45(b)(2), which says that
if a document request is separate from a subpoena for a witness’s attendance, then the
materials’ subpoena must be 1ssued from a federal district court ‘in which the
production or inspection 1s to be made.” The panel disagreed that this applies to
arbitration, where 1t said that witnesses can be directed to bring documents that are
beyond the federal rule’s territorial hmits.” Id at 75

Don Zupanec, Arbitration — Nonparties — Pre-Hearing Document Discovery, 19 NO. 5 FED.
LITIGATOR 10 (2004).

This article also discusses the holding in Hay Group. The article notes that the
court’s “interpretation of § 7 1s consistent with the way similar language in the pre-
1991 version of F.R.C.P. 45 was interpreted. Prior to 1991, Rule 45(a) stated that a
subpoena ‘shall command each person to whom 1t 1s directed to attend and give
testimony’ at a specified time and place. A subpoena ‘may also command the person
to whom it is directed to produce the books, papers, documents, or tangible things
designated therein.” See Rule 45(a). This language was interpreted not to grant
courts power to 1ssue document-only subpoenas to nonparties.” Id. (citing FED. R,
Civ. P. 45 Advisory Commuttee Notes (1991 amendments)).

The article notes a split of authority regarding the availability of document subpoenas
in arbitration: “The availability of compelled pre-arbitration nonparty document
discovery remains a question 1n search of a definitive answer. This interpretation [1n
Hay Group] of § 7 1s consistent with the Fourth Circuit’s. See COMSAT Corp ,
supra. The Eighth Circuit takes the position that arbitrators have implied power
under § 7 to order nonparties to produce documents for review prior to a hearing, See
In re Security Life Insurance Co of Am , 228 F 3d 865 (8th Cir. 2000), 00 Fed Lit
302. So do a number of district courts. See, e g, Brazell v. American Color
Graphics, Inc., 2000 WL 364997 (S.D.N.Y. 2000); Meadows Indemmity Co., Ltd v.
Nutmeg Insurance Co , 157 F.R.D 42 (M.D. Tenn 1994).” Id

Discovery Subpoena Issued by Arbitrator — Enforceability, 10 NO. 6 FED. LITIGATOR 172

(1995).

This article discusses Amgen Inc. v. Kidney Center of Delaware County, Ltd , 879 F.
Supp. 878 (N.D. Iil. 1995), which held that “[w]here the parties had agreed to
arbitrate pursuant to the Federal Rules of Civil Procedure, a discovery subpoena
issued by the arbitrator to a nonparty was valid, and was enforceable through the
procedures provided for in F.R.C.P. 45(a)(3}B).” 10 No. 6 FED. LITIGATOR at 172.
The court dealt with a discrepancy between FAA § 7 and Rule 45. The court found
that there is no territorial limitation on an arbitrator’s subpoena power under Section
7 ofthe FAA, but that there was an issue with where the subpoena could be enforced.
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While Section 7 provides for enforcement 1n the district where the arbitrator 1s
located, Rule 45 requires a subpoena to issue from the district where the deposition
1s to take place. The difficulty was that the nonparty’s deposition was to be taken 1n
the Eastern District of Pennsylvama, but under Section 7, only the Northern District
of [llinois could determine the enforceability of the subpoena. Id at 173. The court
held that the arbitrator’s subpoena was enforceable because the parties had agreed to
arbitrate under the Federal Rules, which provide for liberal, nationwide discovery.
Id.  However, attempts to enforce the subpoena in the Eastern District of
Pennsylvania would fail because the Northern Distnict of [llinois was the only place
for enforcement under the FAA. /d The court solved this dilemma by directing the
requesting party’s attorney to issue a subpoena under Rule 45(a)(3)}(B) that would be
enforceable 1n the Eastern District of Pennsylvania under Rule 45(a)(2). Id.

The article notes: “The language of [§] 7 limiting enforceability to the district court
for the district where the arbitrator is located is in fact incompatible with the
requirement of Rule 45(a)(2) that a discovery subpoena issue from the court for the
district where discovery is to take place. So if discovery is to occur in a district other
than the one where the arbitrator 1s located, there does appear to be a crack through
which enforceability falls.” Id.

Sean T. Carnathan, Discovery in Arbitration? Well, it Depends ..,10-APR BUS.L. TODAY
22 (2001).

Thas article notes conflicting authority as to whether FAA § 7 provides arbitrators
with authority to compel pre-heanng discovery from third-party witnesses, but notes
that “the weight of authonty interprets the section to authorize subpoenas to compel
pre-hearing document production.” Id. at 22 (citing Am. Fed 'n of Television & Radio
Artists AFL-CIO v. WIBK-TV, 164 F.3d 1004, 1009 (6th Cir. 1999)). The article
notes that the primary authority to the contrary is in the Fourth Circuit, which has
found that “‘a federal court may not compel a third party to comply with an
arbitrator’s subpoena for pre-hearing discovery, absent a showing of special need or
hardship,’” but also notes that “[t]he Fourth Circut has not developed a clear
definition of ‘special need or hardship.”” Id. at 23-24.

With respect to deposition subpoenas, the article notes that “[gliven the unsettled
state of the law, you cannot be confident of your right to enforce a deposition
subpoena during an arbitration proceeding.” Id. at 24-25. The author argues that
“[a]s a policy matter, a rule declining to enforce such subpoenas seems unwise. It1s
easy for a court to recite the generalized bromide that an arbitration is designed for
faster, less expensive dispute resolution and, therefore, refuse to enforce a subpoena.
But not all arbitrations lend themselves to such a rule. Better judicial policy 1s to
leave to the arbitrators the decision whether to issue the subpoena, then stand behind
them once 1ssued.” fd at 25,

This articie also discusses the Amgen case, which devised a remedy for enforcing
subpoenas where witnesses are located outside the state of the arbitration In Amgen,
the arbitrator, who was located in Chicago, 1ssued a deposition subpoena to a
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nonparty in Pennsylvania. When the nonparty refused to comply, Amgen moved to
compel in Pennsylvama, but the Pennsylvania district court rejected the motion
because the FAA requires that motions to compel be brought in the district where the
arbitration 1s located. After the action was transferred to the Northern District of
Hlinois, Amgen again moved to compel compliance with the subpoena. The district
court recogmzed the dilemma that the FA A requires enforcement of subpoenas in the
district where the arbitration 1s located, but Rule 45(a)(2) requures that a subpoena
issue from the district where the deposition is to be held. To get around this, the
court ordered Amgen’s lawyer to 1ssue a subpoena under FED.R. CIv. P. 45(a)(3}(B),
which allows “an attorney authorized to practice in the court in which the trial is
being held [to] issue and sign a subpoena on behalf of a court for a district in which
a deposition or production is to take place.” Amgen, 879 F. Supp. at 883. The article
explains: “Rule 45 would then permit Amgen to seek enforcement of the subpoena
in Pennsylvania, 1f necessary, even though the Pennsylvania court had declined to
enforce the arbitrator’s subpoena. Although under the FAA the Pennsylvania district
court could not directly enforce a subpoena issued by the arbitrator, under the Federal
Rules of Civil Procedure, the court could enforce a subpoena issued by a lawyer
based on an FAA enforcement action 1n Illinois.” Carnathan, supra, at 25 (internal
citation omitted). The article argues that “[t]here 1s at least one major flaw in this
reasoning” because “[t]he ‘problem’ the Amgen court identifies — a conflict between
the procedure under FAA Section 7 and the procedure under Rule 45 — disappears if
the court interprets the FAA to authonze the arbitrator to issue subpoenas for
hearings only. If arbitration subpoenas are available only for hearings, the 100-mile
enforcement limitation in Rule 45 harmomzes with the FAA provision that
enforcement actions must be brought 1n the same district as the arbitration.” Id.
Nonetheless, the article recognizes that “the modemn trend clearly permits at least
some discovery in arbitration,” and notes that “[o]ne commentator has suggested that
the solution is to move the arbitration temporarly to the district where the discovery
is sought.” Id The article further notes that 1t is unclear how temporary transfer of
the arbitration would occur and that it would likely require consent of all parties and
the arbitrators. Id. The article concludes that “[o]n balance, the Amgen approach is
likely the best alternative presented, and Amgen remains the leading case.”™ Id. at
25-26.

? Not all courts have agreed with the Amgen approach See, e g , Dynegy Midstream Servs v Trammochem,
451 F.3d 89, 96 (2d Cir. 2006) (“We see no textual basis in the FAA for the Amgen compromise Indeed, we have
already held that Section 7 ‘explicitly confers authority only upon arbitrators; by necessary implication, the parties to
an arbitration may not employ this provision to subpoena documents or witnesses ') (quoting NBC v Bear Stearns &
Co , 165 F 3d 184, 187 (2d Cir. 1999)). The Dynegy court continued “Moreover, we see no reason to come up with an
alternate method to close a gap that may reflect an mtentional choice on the part of Congress, which could well have
desired to hmut the issuance and enforcement of arbitration subpoenas n order to protect non-parties from having to
participate 1n an arbitration to a greater extent than they would 1f the dispute had been filed in a court of law ™ Id

In addition, 1t 18 notable that the Amgen case was disrmssed on appeal for lack of subject-matter jurisdiction
because “[tlhe FAA grants the federal courts powers to assist arbitration only where the district court would have
junsdiction over the underlying dispute ” Jerold S Solovy & Robert L Byman, Arbitration Discovery, 9/8/03 Na¥'L
LT 24,(Col 1)(2003) (citing Amgen Inc v Kidney Ctr of Del County Ltd , 95 F 3d 562 (7th Cir 1996))
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The article also notes that the Amgen case presents a potential jurisdictional 1ssue
regarding enforcement of arbitration subpoenas in federal courts, explaining that the
Fourth Circuit has held that FAA Section 7 provides jurisdiction to the federal court
in the district where the arbitration 15 located, but the Sixth Crrcuit had found that the
FAA does not confer an independent basis for junisdiction and that even the federal
nature of underfying claims submitted to arbitration does not confer federal question
Junsdiction 1n a suit to confirm an arbitration award. Id at 26. The article concludes
that “[t]he Fourth and Second Circwts likely have the right [view] of this 1ssue,”
finding that FAA Section 7 clearly confers jurisdiction. /d

Leslie Trager, The Use of Subpoenas in Arbitration, 62-JAN DISP RESOL. J. 14 (2008),

This article notes a split of authority as to whether FAA § 7 allows nationwide
service of process, explaining that while some earlier cases had approved of
nationwide service of process, “[t]he more recent cases have held that documents can
only be subpoenaed to a hearing at which one or more of the arbitrators are present,
even though this hearing does not need to be on the merits but only on the
admussibility of the documents.” Id. at 16. The article notes that the Eighth Circuit
has held that arbitrators have the power to issue subpoenas for documents without
holding a hearing and that there is nationwide jurisdiction to enforce this type of
subpoena. Id (citing In re Security Life Ins. Co. of Am., 228 F.3d 865, 878 (8th Cir.
2000)). In addition, the article notes that “[t]he 4th Circuit has held that there is
nationwide process 1n extraordinary circumstances — meamng that the party seeking
the subpoena has shown spectal need or hardship.” Id (citing COMSAT Corp. v

Nat’l Sci Found , 190 F.3d 269 (4th Cir. 1999)). However, the article notes that the
Third Circuit has held that arbitrators do not have power to issue prehearing
document subpoenas, but did find that “arbitrators could subpoena non-parties to
appear before them for a pre-merit hearing and bring the documents with them to this
hearing.” Id (citing Hay Group, Inc. v. E B.S Acquisition Corp., 360 F 3d 404 (3d
Cir. 2004)). The article also notes that the Hay Group case held that “a document
subpoena could be enforced only so long as the person being subpoenaed was subject
to the district court’s junisdiction.” Id at 16-17. The article further notes that the
Second Circuit held, “following Hay Group, that arbitral subpoenas do not have to
be made returnable at a hearing on the merits,” and found that “a subpoena 1ssued
under § 7 could be made returnable before the arbitrators at a hearing for document
production and authentication purposes only.” Id at 17. The article also states that
Hay Group’s holding on the territorial limits of a court 1n enforcing a subpoena was
followed by the Second Circuit in Dynegy Midstream Services, L P v Trammochem,
451 F.3d 89 (2d Cir. 2006), which held that “subpoenaed persons must be subject to
the enforcing district court’s jurisdiction.” Id

The article concludes that “[t]he better reasoned and more recent cases hold that the
FAA does not authorize nationwide service of subpoenas.” Id The author proposes
a solution: “To circumvent this issue, we should ask whether the arbitrator could hold
a separate document production hearing 1n the district where the witness resides and
have the subpocna made returnable to that hearing. If the witness did not appear,
then the party requesting the subpoena could ask the district or state court in that
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location to enforce the subpoena and for purposes of § 7 of the FAA, the arbitrators
would be ‘sitting’ in that district.” Id. The author suggests that the American
Arbitration Association consider whether 1t 1s necessary to provide for such authority
1 the AAA Rules See :d at 19.

. Mark D. Colley & Laura E. Gasser, Federal, State Laws Govern Arbitration Subpoenas,
Parties Located Elsewhere Must Follow a Myriad of Rules, 11/18/96 NAT'L L.J. D7, (col.
1) (1996).

. “Although the Federal Rules of Civil Procedure implicitly apply [to arbitration
subpoenas], including Rule 45’s provision for attorney-issued subpoenas, the FAA
does not articulate the specific procedures for obtaining enforceable deposition
subpoenas in an arbitration when the witnesses are located outside of the arbitrator’s
jurisdiction.” Id. (footnotes omitted).

. The article discusses the Amgen case, where “the defendant challenged the validity
of the Illinois arbitrators” subpoena ordering a deponent to appear in Pennsylvania,”
and the court found that “Section VII [of the FAA] does not provide for
extraterritorial service or extraterritorial enforcement.” Id (citing Amgen, 879 F.
Supp. at 883). “To cure this enforceability problem, the court directed the plaintiff
to have an attorney issue a district court subpoena 1n the district of the deposition, per
Federal Rule of Civil Procedure 45. That district court subpoena, rather than the
arbitrator’s subpoena, would be enforceable by that district court.” 1d.

. Jerold S. Solovy & Robert L. Byman, Arbitration Discovery, 9/8/03 NAT'LL.J. 24, (Col. 1)

(2003).

. This article notes many splits of authonty regarding enforcement of arbitration
subpoenas. The article explains that some courts allow a party to subpoena
documents from nonparties prior to the arbitration heanng (In the Matter of the
Arbitration Between Security Life Ins. Co. of Am , 228 F.3d 865, 870 (8th Cir.
2000)); others do not allow such subpoenas except on a showing of special need or
hardship made in a petition to the district court (COMSAT Corp. v Nat'l Sci. Found.,
190 F.3d 269 (4th Cir. 1999)); and others allow it where the arbitrators find it
appropnate, without the need for a federal court to deterrmine special need (Hay
Group, Inc. v E.B.S. Aecquisition Corp, 2003 U.S. Dist. Lexis 4909 (E.D. Pa.
2003)).* The article notes that some courts allow subpoenas for documents, but not
depositions (fn the Matter of the Arbitration Between Integrity Ins. Co. v. Am.
Centennial Ins. Co., 885 F Supp. 69, 73 (S.D.N.Y. 1995));" and others find that the
“FAA grants the implicit power to compel both testimony and documents prior to
hearing” (Admgen, Inc v Kidney Ctr of Del County Ltd , 879 F. Supp. 878, 880
{N.D. IIL. 1995)).

* The district court’s holding m Hay Group was later reversed by the Thurd Circuit  See Hay Group, Inc v
EB S Acquisition Corp , 360 F 3d 404 (3d Cir 2004} (holding that the FAA does not give arbitrators authonty to issue
document subpoenas to nonparties without summoning the nonparty to appear as a witness)

* The Integrity Insurance Co holding was later abrogated by the Second Circuit  See note 2, supra
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As for enforcement, the article notes that “[a] witness has no obligation to move to
quash an arbitrator-issued subpoena, since the FAA imposes no such requirement.
If the witness simply 1gnores the subpoena, you have to find a court to enforce it.”
Id. (citing COMSAT, 190 F.3d at 276).

Use of Subpoenas After Discovery Deadline
. Randolph Stuart Sergent, Federal Document Subpoenas and Discovery Deadlines, 34-OCT

MD B.J 54 (2001).

This article notes that there 1s a divergence of views as to whether document
subpoenas may be used to obtain documents from third-parties after the discovery
deadline has passed, but finds that “the most recent decisions show an emerging
consensus in favor of the most restrictive approach. This approach, which will be
called the ‘majority rule,” consists largely of cases decided since 1995, limits the use
of pre-tnal document subpoenas to the discovery period, and only allows documents
to be sought by means of a trial subpoena where a ‘non-discovery’ purpose can be
articulated for those documents. In contrast, a few cases have adopted a ‘minority
rule,” and have held that a subpoena for documents from a third-party is not covered
by the discovery deadlines.” Id. at 54.

. Subpoena Duces Tecum — Nonparties — Discovery, 18 NO. 3 FED. LITIGATOR 65 (2003).

This article discusses Mortgage Information Services, Inc. v. Kitchens, 210 F.R.D.
562 (W.D.N.C. 2003), which held that “{a] Rule 45 subpoena duces tecum may be
used to obtain documents from parties as well as nonparties,” and that “a document
subpoena is a discovery device and is subject to discovery deadlines.” 18 NO.3 FED.
LITIGATOR at 65. The court in Mortgage Information Services noted that Rule 45
does not expressly limit the use of subpoenas to nonparties and that subjecting Rule
45 subpoenas to discovery deadlines follows “from Rule 26’s inclusion of subpoenas
1n 1ts definition of discovery.” Id.

The article notes that “Rule 45 subpoenas are sometimes viewed as limited to
nonparties. Generally, however, they are considered a proper means of requesting
documents from parties as well as nonparties.” Id. (internal citations omitted).
“There are also differing views as to whether document subpoenas constitute
discovery and are subject to discovery deadlines. Some courts say no. Most say
yes.” Id. at 66 (internal citations omitted).

“Depending on the purpose for seeking documents, a Rule 45 subpoena may be a way
of obtaimng documents even after the discovery cut-off date. Where copies of
documents were produced during discovery, the originals may be subpoenaed to
ensure their availabihity at trial. A trial subpoena may also be used to obtain
documents to be used at trial for memory refreshment.” [d (internal citation

omitted).

Subpoenas — Discovery Deadline, 11 NO. 5 FED. LITIGATOR 117 (1996).

Thus article discusses Rice v United States, 164 F R.D. 556 (N.D Okla. 1995), where
“[e]xpiration of the deadline for discovery precluded 1ssuance of a subpoena duces
tecum to obtain documents from a nonparty.” 11 NO. 5 FED LITIGATOR at 117.
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In the “Litigation Tips™ section, the article states: “Rice does not mean that a
subpoena can never issue to obtain information after a discovery deadline has
expired. Whether a subpoena can issue will depend on the intended application of
the discovery deadline. If the deadline 1s not intended to shut off all attempts to
obtain information, it 1s possible that a subpoena may properly issue after the
deadline has passed. If, however, as was the case here, the deadline 1s intended to
bring an end to all attempts at obtaining information, it will apply to post-deadline
subpoenas, at least 1f the subpoenaed documents were available during the discovery
period.” Id. at 118 (internal citations omitted).

Subpoena Duces Tecum — Discovery Deadline, 13 NO. 7 FED. LITIGATOR 194 (1998).

This article discusses Marvin Lumber & Cedar Co. v PPG Industries, Inc., 117
F.R.D. 443 (D. Minn. 1997), which held that “[a] Rule 45 subpoena duces tecum
directed to a nonparty is subject to a scheduling order discovery deadline.” 13 No.
7 FED. LITIGATOR at 194. The court held that formal discovery after the discovery
deadline would detract from post-discovery case preparation and that the burden and
cost of monitoring an opposing party’s use of subpoenas can be high. Id

The article notes: “Not all courts look at the use of subpoenas this way. Some do not
consider discovery deadlines to apply to subpoenas duces tecum directed to
nonparties. In these jurisdictions subpoenas can be issued even after the deadline has
passed. Post-deadline issuance may also be possible 1f the deadline applies to other
forms of discovery but not specifically to subpoenas.” Id. (internal citation omitted).
“The more typical view 1s Marvin 's: discovery deadlines apply to attempts to obtain
information from nonparties by subpoena, therefore subpoenas cannot be used to
circumvent discovery deadlines.” /d *“Any subpoena issued before the discovery
deadline with a return date prior to the deadline’s expiration is timely, even if the
return does not actually occur until after the deadline due to delay resulting from an
attempt to have the subpoena quashed.” [d at 195.

Don Zupanec, Subpoena — Parties — Discovery Deadline, 23 NO. 5 FED. LITIGATOR 11

(2008).

Thus article discusses Thomas v. IEM, Inc , No. 06-886-B-M2, 2008 WL 695230
(M.D. La. Mar. 12, 2008), which held that “[a] Rule 45 subpoena may not be used
to avoid the deadline for party discovery.” 23 NoO. 5 FED. LITIGATOR 11. In Thomas,
the plaintiff served the defendant with a subpoena for documents and requested
production within 15 days so that production would be within the discovery deadline.
Id. The court denied a motion to compel, agreemg with the defendant that subpoenas
are generally used to obtain discovery from nonparties, that the preferred means of
obtaining documents available from parties 1s Rule 34, and that “[hJowever used,
subpoenas are clearly not meant ‘to provide an end-run around the regular discovery
process under Rule[s] 26 and 34."” [d (citing Burns v Bank of Am., No. 03 Civ.
1685 (RMB)(JCF), 2007 WL 1589437 (S.D.N.Y. June 4, 2007)).

The “Litigation Tips” section of the article explans. “Nothing in the Federal Rules
explicitly precludes use of Rule 45 subpoenas to obtain documents from parties.
While courts sometimes limit subpoena use to nonparties, there 1s a good argument
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that document subpoenas can properly be served on parties as well as nonparties.”
Id. (internal citation omitted). A subpoena “must be served early enough to allow a
response before the deadline. fa subpoena served on a party and seeking production
of a document 1s viewed as functionally analogous to a Rule 34 discovery request,
service must be made at least 30 days before the deadline because this is the time
period for responding to a Rule 34 request.” Id.

. Roger W. Kirst, Filling the Gaps in Federal Rule 45 Procedure for Nonparty Nondeposition
Document Discovery, 205 F.R.D. 638, 645 (2002) (“[C]ases in which counse! attempted to
use a nondeposition subpoena after the discovery deadline show that it may be wise to
specifically state that this is a discovery procedure that cannot be used after the discovery
deadline.”) (citing Grant v. Otis Elevator Co., 199 F.R.D 673 (N.D. Okla. 2001), Alper v
United States, 190 F.R.D. 281 (D. Mass. 2000); Integra LifeSciences I, Ltd v Merck KGaA,
190 F.R.D. 556 (S8.D. Cal. 1999)).

Court’s Authority to Transfer Motions to Quash or Compel
. Victoria E. Brieant, Techniques and Potential Conflicts in the Handling of Depositions (Part

1), 19 NO. 6 PRAC. LITIGATOR 27 (2008).

. “The issuing court may transfer the motion to quash a subpoena to the trial court only
when the non-party consents to transfer. The Federal Rules of Civil Procedure do not
confer authority on a federal district court to transfer a motion to quash a subpoena
1ssued from that court where the non-party has not consented to the transfer. n re
Sealed Case, 141 F.3d 337 (D.C. Cir. 1998). Indeed, no rule of civil procedure
authorizes a transferee court to ‘enforce or modify’ a subpoena issuing from a sister
court.” Id at 4647. The article explains that “[a]ny controversies regarding
discovery ‘from nonparty witnesses shall be decided in the court which issued the
subpoena, unless the nonparty consents to determination elsewhere.”” Id. at 47
(quoting Highland Tank & Mfg. Co.v PSint’l Inc.,227FR.D. 374,381 (W.D Pa.
2005)).

. “The language of Rule 45 strongly suggests that only the issuing court has the power
to act on 1ts subpoenas.” Id at 47 (citing Byrnes v. Jetnet Corp , 111 FR D. 68, 69
(M.D.N.C. 1986)).

. However, the article notes that 1f the motion is filed 1n the presiding court, rather than
in the court that issued the subpoena, the presiding court may hear the motion in
certain circumstances: “In contrast, in Static Control Components, Inc. v. Darkprint
Imaging, 201 F.R.D. 431 (M.D.N.C. 2001), the plaintiff subpoenaed the defendant’s
trial counsel i the case. The non-party lawyers did not move to quash in the 1ssuing
court, but instead the defendants moved to quash in the presiding court. Over the
objection of the plaintiff, who wanted to litigate the subpoena it 1ssued 1n the issuing
court, the presiding court ruled that it could resolve the issue because 1t had
jurisdiction over the defendants, who made the motion to quash, and over the
subpoenaed attorneys, who were admitted to the court pro hac vice 1n the underlying
case.” Id
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“Even where the non-party consents to a transfer, the issuing court possesses
unfettered discretion to deny the motion to transfer.” Id (citing United States v. Star
Scientific, Inc , 205 F. Supp. 2d 482, 485 n.3 (D. Md. 2002)).

“District courts would much prefer to have the trial judge, who has more complete
knowledge of the underlying case, decide whether the non-party discovery sought
should proceed. Whether this is done by transfer or request for an advisory opinion,
you should be prepared to present your positions with two courts in mind: the non-
party’s home court and the trial court.” 7d. at 48.

The article also notes that “it is axiomatic that the duty to minimize the burden
imposed on a non-party under FED. R. Crv P. 45(c)(1) requires a party to seek
discovery materials from other parties in the litigation before seeking those materials
from a non-party.” Id at 46 (citations omitted).

Subpoena — Motion to Compel — Transfer, 17 NO. 8 FED. LITIGATOR 203 (2002).

This article discusses the holding of United States v. Star Scientific, Inc., 205 F.
Supp. 2d 482 (D. Md. 2002), which held that “[a] district court 1ssung a discovery
subpoena may transfer a motion to enforce the subpoena to the court where the
underlying action is pending.” 17 No. 8 Fed. Litigator at 203. The court relied at
least in part on the fact that the nonparty preferred to have the court where the case
was pending decide the motion and on comity concerns /d. at 204.

In the “Litigation Tips” section, the article notes: “Some courts recognize that
nonparty discovery disputes may be transferred from the court where a subpoena
1ssues to the court where an action is pending. Where this is the case, a nonparty who
prefers raising objections to discovery n the court where the litigation is underway
may simply move to transfer” JId. (intemmal citations omitted). “Some courts,
however, reject transfer of nonparty discovery disputes.” Id “A nonparty preferring
that court [where the case is pending] to decide [ subpoena disputes] should move for
a protective order in the 1ssuing court and request a stay pending the filing of a
similar motion in the court where the action in underway. A ruling by the latter court
can be filed in the first court, which then 1ssues 1ts own consistent ruling.” [Id
(citation ormutted). “Another possibility, albeit more cumbersome, is to move the
1ssuing court to request that the judge presiding over the underlying litigation be
temporarily assigned to the district where the 1ssuing court is located for the limited
purpose of deciding the dispute.” fd (citing 28 U.S.C.A. § 292(d)).

Subpoena — Motion to Quash — Transfer, 13 NO. 6 FED. LITIGATOR 167 (1998).

This article discusses In re Sealed Case, 141 F 3d 337 (D.C. Cir. 1998), which held
that “[a] district court from which a subpoena has issued does not have authority to
transfer a motion to quash to the district where the underiying action 1s pending.” 13
No. 6 FED. LITIGATOR at 167. The court found no authority in Rule 45 authorizing
transfer, and that the direction in 45(c)(3}(A}(u) to the issuing court to quash or
modify a subpoena requiring a party to travel more than 100 miles would be
inconsistent with a rule that would allow the 1ssuing court to transfer the motion to
quash to another district. /d The court concluded that 1t could be true that “the court
where an action 1s pending will be better able to handle discovery disputes,” but
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concluded that “the rules clearly sacrifice some efficiency in order to provide
territorial protection for nonparties.” Id The court also rejected the lower court’s
reliance on the advisory committee note to Rule 26, which states that “‘[tThe court
1n the district where the deposition 1s being taken may, and frequently will, remit the
deponent or party to the court where the action is pending.”” Id. at 16768

The “Litigation Tips” section of the article states: “The argument that the Advisory
Commuttee Note implies transfer authority is not entirely far-fetched. In fact, some
courts have suggested that the Note implies authority to transfer discovery disputes
involving non-parties, including motions to quash subpoenas. But nothing in Rule
45 erther directly or indirectly authorizes transfer. Hence the conclusion that a
motion to quash must be decided by the court from which the subpoena issued.” 7d
at 168 (internal citations omitted).

Don Zupanec, Subpoena — Motion to Quash — Transfer, 22 NO. 2 FED. LITIGATOR 12 (2007).

This article discusses WM High Yield v. O’Hanlon, 460 F. Supp. 2d 891 (S.D. Ind.
2006), which held that “[m]otions to quash subpoenas duces tecum issued in
connection with litigation pending 1nt a different district should not be transferred to
that district for decision.” 22 No. 2 FED. LITIGATOR 12.

In the “Litigation Tips” section, the article states: “Whether the district court that
1ssued a nonparty discovery subpoena must rule on a motion to quash or compel
compliance, or, when the underlying litigation is pending 1n a different district, may
transfer the motion is unclear. There is a good reason for transfer: the transferee
court’s familiarity with the litigation, which the issuing court presumably lacks. But
nothing in Rule 45 authorizes transfer. Just the opposite 1n fact. Rule 45(c)(3)(A)
states that the court with power to quash or modify a subpoena is ‘the court by which
a subpoena was issued.” Rule 45(c)(2)(B) allows enforcement of a subpoena
following objections “pursuant to an order of the court by which the subpoena was
issued.” Rule 45(e) provides that failure to obey a subpoena may be deemed
contempt ‘of the court from which the subpoena issued.’

Nevertheless, a transfer request is not necessarily doomed. If the subpoenaed
nonparty or the party serving the subpoena can make a convincing argument to the
1ssuing court that the court presiding over the underlying litigation is 1n a better
position to decide whether to enforce or quash the subpoena, the 1ssuing court may
be receptive to a transfer request.

Some courts categorically reject transfer of nonparty discovery disputes as lacking
authority under Rule 45. So there 15 no assurance that even a strong argument for
transfer will get very far

A decision by the court where the underlying litigation is underway becomes a better

possibility where, in response to a discovery subpoena, a nonparty moves for a
protective order.”
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Expert Issues

Id. (internal citations omitted). The article notes that “[a]nother way of obtaining a
decision on a subpoena by the court where an action 1s underway 1s to move for a
protective order in the 1ssuing court and request a stay pending the filing of a similar
motion in the court overseeing the action. A decision by this court can be filed 1n the
issuing court, which then issues a consistent decision.” Id. (citation omitted).

AlanR Friedman & Stephen M. Sinatko, When a Non-Party Moves to Challenge Discovery
Subpoena, 7/20/98 N.Y. L.J S4, (col. 3) (1998).

This article notes a circuit spht regarding whether a court may transfer a motion to
quash to the district where the underlying action is pending. The article notes that
the Seventh, Eighth, and Tenth Circuits, and a number of district courts, have
allowed such transfers, but the D.C. Circuit has not. Id. The article discusses the
D.C. Circuit’s decision in In re Sealed Case, 141 F.3d 337 (D.C. Cir. Apr. 14,
1998)).

The article argues that not allowing transfer results in inefficiencies because the judge
in the district from which the subpoena issued sees only a small slice of the case, and
because piecemeal resolution of discovery disputes involves many judges, rather than
one, and may result in inconsistent discovery decisions in asingle case. 7/20/98 N.Y.
LJ.S4

The article notes that courts allowing transfers usually rely on the Advisory
Committee Notes to Rule 26(c}), which state that “[t]he court 1n the district where the
deposition 1s being taken may, and frequently will, remit the deponent or party to the
court where the action is pending.” /d. The article explains that Inre Sealed Case
rejected reliance on that Note, and was concerned that transfer could force nonparties
to litigate motions to compel before courts lacking jurisdiction over them. Id.

The article asserts that /n re Sealed reached the wrong decision, arguing that there are
other contexts in which parties litigate rights before courts that do not have personal
jurisdiction over them; that given that parties have the option to bring a motion for
protective order 1n the court where the action 1s pending, it makes little sense to not
allow transfers of motions to quash; that disallowing transfer is wasteful of judicial
resources; and that disallowing transfer encourages forum shopping for discovery
practice. Id.

George James Bagnall, Comment, Notes of the 1991 Advisory Commuttee for the Amendment
of Federal Rules of Cwvil Procedure 45 Is the Compulsion to Testify of an Unretained Expert
Witness a Taking?, 83 OR. L. REV. 763, 793 (2004) (“The discretionary language of Rule
45(c)(3)(B)(i1) should be modified from may to shall to match that of Rule 45(c)(3)(A). As
the advisory committee’s notes to the 1991 amendment of Rule 45 suggest, forcing an expert
to testify amounts to a taking of his property.”).

Don Zupanec, Subpoena — Unretained Expert — Factual Information — Past Opinion, 19 NO.
3 FED. LITIGATOR 11 (2004).

This article discusses Statutory Commuttee of Unsecured Creditors v. Motorola, Inc.,
218 F.R.D.325(D.D C.2003), which held that “F.R.C.P. 45(c}(3)(B)(i1)’s protection
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for unretained experts applies to subpoenas seeking factual information and past
opinions from such persons.” The article explains that “[a]ssurning the expert is able
to show that the material does not describe ‘specific events or occurrences in dispute’
and 1s not the result of research undertaken at the request of a party to the litigation
(see Rule 45(c)(3)}B)(i1)), the burden is on the subpoenaing party to estabhish a
substantial need, the material’s unavailability from other sources without undue
hardship, and, importantly, that the expert will be ‘reasonably compensated’ for
producing 1t (see Rule 45(c)(3)(B)(1ii)).” Id. The article discusses the factors
relevant to making this showing.

. Deposition Costs — Treating Physicians, 13 NO. 6 FED. LITIGATOR 171 (1998) (discussing
Fisher v Ford Motor Co, 178 F.R.D. 195 (N.D. Ohio 1998), which held that treating
physicians who are subpoenaed under Rule 45 are entitled to the statutory rate of
compensation as fact witnesses, not as expert witnesses).®

. Gregory P. Joseph, Assessing Federal Rule 45, 12/28/92 NAT'L L.J. 23, {col. 1) (1992).

. “The extent to which a Rule 45 document subpoena may be used to obtain an adverse
expert’s files is not entirely certain. In a recent case, the U.S. District Court for the
Western District of Virginia held that Rule 45 cannot be used to obtain an opposing
expert’s files because Rule 26(b)(4) now limits expert discovery to interrogatories,
and that limitation evinces a policy judgment that expert disclosure 1s otherwise off
himits.” Id. (citing Marsh v. Jackson, 141 F.R.D. 431 (W.D. Va. 1992)). However,
this was before the 1993 amendments to Rule 26 regarding expert disclosures. “One
might query whether that analysis [in Marsh] will retain vitality 1f the pending
amendments to Rule 26 are adopted. Under proposed Rule 26(a)(3), which has been
approved by the Judicial Conference, expert discovery in the future will include
extraordinarly detailed expert reports and depositions as of night. That would appear
to evince a different policy judgment — one that might be compatible with future use
of Rule 45 document subpoenas to obtain adverse experts” files.” Id

Trade Secrets/Confidential Information
. Curtis Scribner, Note, Subpoena to Google Inc. in ACLU v. Gonzales. “Big Brother” Is
Watching Your Internet Searches Through Government Subpoenas, 75 U. CIN.L.REV. 1273
(2007)
. Thus article 1s focused on problems created by subpoenas for requests for information
revealed on the internet, but most of the issues raised do not necessarily retate to Rule

% Other courts have disagreed with this holding See, e g, Wirtzv Kan Farm Bureau Servs , Inc ,355F Supp
2d 1190, 1211 (D Kan 2005) (*To be certain, a number of courts have held that a treating physician testifying solely
to his or her treatment of the patient 15 not entitled to anything above the fact witness fee  However, a more common
view 1s that a treating physician responding to discovery requests and testifying at trial 1s entitled to hus or her ‘reasonable
fee’ because such physician’s testimony wil necessarily mvolve scientific knowledge and observations that do not inform
the testimony of a ssmple “fact’ or ‘occurrence’ witness ™) (footnotes omtted); Coleman v Dydula, 190 F R D 320,323
(WDNY 1999) (noting a split of anthority, and determining that treating physicians were entitled to a “reasonable”
fee for their deposition testimony, rather than the statutory rate)
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45. However, with respect to trade secret protection, the article notes that “[t]he
language of FRCP 45 states that the court ‘shall” modify or quash a subpoena 1f 1t
creates an undue burden. On the other hand 1f the subpoena requires exposure of a
trade secret, the court ‘may’ modify or quash a subpoena. Obviously, the Rule’s use
of the language ‘may’ gives the court discretion when deciding upon a subpoena
which endangers trade secrets.” Id. at 1283,

Don Zupanec, Subpoena — Confidential Information — Reasonable Compensation, 20 NO,
11 FED. LITIGATOR 11 (2005).

This article discusses Klay v. All Defendants, 425 F.3d 977 (11th Cir. 2005), which
held that “[w]hether a subpoenaed party 1s entitled to reasonable compensation for
disclosure of confidential information, and the amount of compensation, if any,
depend on whether disclosure causes a loss to the party.” 20No. 11 FED. LITIGATOR
11. The court noted that “Rule 45(c)(3}B) protects subpoenaed parties from
unnecessary expense 1n responding to a subpoena, and also from ‘unnecessary or
unduly harmful disclosures of confidential information.”” Id. (quoting FED. R. CIv.
P. 45 Advisory Committee Notes (1991 amendments)). “The Eleventh Circuit said
that Rule 45(c)(3)(B) requires reasonable compensation for compelled use of
confidential intellectual property.” 1d. (citing FED R Crv. P. 45(c)(3)(B)(ii)). “The
Eleventh Circuit said that compensation is required only when disclosure of
confidential intellectual property or other confidential information causes ‘actual
property loss’ to a subpoenaed party. The amount of compensation is measured by
loss to the subpoenaed party from disclosure of the information, not by any gain to
the subpoenaing party from obtaiming the information. If disclosure causes no loss,
the amount of compensation reasonably owed is zero. If loss 1s substantial, the
amount of compensation will be, too, even 1f gain to the subpoenaing party is slight.”
Id.

In the “Litigation Tips” section, the article states: “This decision recognizes that
under Rule 45(c)}(3)(B)(1), (ii1), the compensation requirement extends to compelled
disclosure of intellectual property and confidential information by other than
unretained experts. Assuming the subpoenaing party makes the threshold showing,
1t 15 up to the subpoenaed party to establish a basis for compensation and the amount
of compensation that 1s reasonable. Under the approach adopted here — which 1s
analogous to the method of determiming ‘just compensation’ for the compelled taking
of nonrivalrous real property — the subpoenaed party must (1) demonstrate that
disclosure will result in a loss, and (2) quantify the loss. Compensation 1s not
automatic.” fd.

Don Zupanec, Subpoena — Copying Computer Hard Drives — Trade Secrets, 23 NO. 9 FED.
LITIGATOR 9 (2008).

This article discusses Daimler Truck North America LLC v Youness:, No. 08-MC-
5011RBL, 2008 WL 2519845 (W.D. Wash. June 20, 2008), which found that “[t]he
presence of trade secrets or similar proprietary information on computer hard drives
supports quashing a subpoena for copying the drives.” 23 NoO. 9 FED. LITIGATOR 9.
The court found that discovery was warranted, but that a protective order was
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appropriate to allow the producing party to search for relevant documents that would
not disclose trade secrets, rather than requiring production of the full hard drives See
id.

The article notes that while nonparties subject to subpoenas are not required to
produce electronically stored information that 1s not reasonably accessible,
sometimes information may be reasonably accessible but still place an undue burden
on the subpoenaed party. The article explains: “Addition of Rule 45(d)(1)(D)
expanded the possible protective responses to nonparty subpoenas for electronically
stored information. But the Rule’s ‘not reasonably accessible’ requirement limuts its
applicability. Other responses, not specific to requests for ESI, may provide a better
chance of resisting a subpoena.” Id.

. Gregory P. Joseph, Assessing Federal Rule 45, 12/28/92 NAT’'L L.J. 23, (col. 1) (1992).

“Rule 45(c)[(3)](B)(1) authorizes, but does not require, the court to protect a person
whose trade secrets or other proprietary information have been subpoenaed. Two
recent cases . . . conclude that once the competitive sensitivity of the information has
been demonstrated, the burden shifts to the party issuing the subpoena to demonstrate
a need for the information that 1s greater than the harm caused by its disclosure.” Id
(citing Stanley Works v Newell Co., No. 92 C 20157, 1992 WL 229652 (N.D. 11l
Aug. 27, 1992), Westinghouse Elec. Corp. v. Carolina Power & Light Co , Civ. A.
No. 91-4288, 1992 WL 300796 (E.D. La. Sept. 22, 1992)).

Requirement to Meet and Confer

. Certification Requirement — Nonparty Discovery — Applicability, 18 NO. 2 FED. LITIGATOR
42 (2003). '

This article discusses Medical Components, Inc. v. Classic Medical, Inc ,210F.R D
175 (M.D.N.C. 2002), which found that “a local rule requiring that a motion to
compel discovery be accompanied by an attestation that an attempt was made to
resolve the dispute informally applies to discovery from nonparties as well as
parties.” 18 NO. 2 FED. LITIGATOR at 42.

“A mandatory attempt to settle discovery disputes informally before requesting court
intervention 1s implicit, the court said, in Rule 45(c)’s requirement that subpoenaing
parties take ‘reasonable steps to avoid imposing undue burden or expense’ on
nonparties served with discovery subpoenas.” Id. at 43.

In the “Litigation Tips” section, the article notes: “Many districts have local rules
comparable to M.D.N.C. Local R. 26.1(c). While they may not explicitly require a
movant to certify that an effort was made to resolve a discovery dispute with
nonparties, their applicability to Rule 45 discovery should be assumed. In some
districts, the certification requirement explicitly applies to all discovery, including
discovery from nonparties.” Id.

. Sedona Commentary, supra

“[Clourts have not resolved such questions as whether the party and non-party must
meet and attempt to resolve disputes prior to proceeding to court for a motion to
compel or motion to quash. Nothing in Rule 45 requires such a conference. Nor
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does anything in Rule 45 require the parties to confer with each other or with the
nonparty prior to serving a subpoena. Furthermore, courts have not addressed the
question of whether cost shifting would be allowed for the costs imposed on the non-
party during the preservation process.” Id at 200 (footnotes omitted).

. Under suggested Best Practices, the Sedona Commentary states: “While the Federal
Rules do not require that the parties “meet and confer’ with the non-party recipients
of a subpoena, local rules or judges’ personal rules may contain broad requirements
encompassing all parties — even non-party recipients of subpoenas. Even 1n the
absence of such a requirement, prior to issuing a subpoena to a non-party, the 1ssuing
party should, when feasible, contact the non-party to discuss burden, form of
production, cost, retention of important information, scope, and duration of a
litigation hold. This 1s particularly important if the party and the non-party have a
preexisting business relationship.” Id at 201.

. Another suggested Best Practice is that “[w]henever possible, parties and non-parties
should consider stipulating to extend the 14 days in Rule 45(¢)(2)(B) for the non-
party to serve an objection to facilitate and allow meaningful dialogue.” Id.

. Another suggested Best Practice is: “[I]f the parties anticipate serving non-party
subpoenas that may call for production of privileged ESI, the parties should address,
as part of the Rule 26(f) conference, a reasonable timetable for a party to assert a
Rule 45(d)(2)(B) objection. In the absence of such an agreement, the reasonableness
of the timing of any such objection will likely simply be another matter for dispute.”

1d at202.
Privilege Claims and Privilege Logs
. Thomas M. Cunningham, Impact the Discretion of the Court, Exarmmng Privilege Log
Descriptions in Federal Litigation, 46 No. 10 DRI FOR DEF 51 (2004).
. “Persons responding to a subpoena duces tecum must act more quickly in asserting

the person’s claim of privilege on a privilege log. Under Federal Rule 45(c)(2)(B),
a person commanded to produce and permut inspection of documents must comply
within 14 days after service of the subpoena, or before the time specified for
compliance if such time is less than 14 days after service of the subpoena.
Alternatively, the responding person must serve any written objections to the
subpoena within that time. The text of the rule expressly conditions the service of
an objection to a subpoena duces tecum upon compliance with the rule requiring
express claims of privilege. FED. R. CIv. P. 45(c)}(2)(B). In other words, a person
objecting to compliance with a subpoena duces tecum on grounds of privilege must
produce a privilege log at or within the time the person serves objections to the
subpoena under the literal terms of the rules.

Some courts have characterized the language of Rule 45(d)(2) as unclear as to when
the privilege log must be produced, e.g., Goodvear Tire & Rubber Company v Kirk's
Tire & Auto Servicenter of Haverstraw, Inc., 211 F.R.D. 658, 661 (D. Kan. 2003)
(citing cases). Some courts have permitted a subpoenaed non-party to produce the
information requested by Rule 45(d)(2) after filing objections under Rule 45(c)(2)(B)
oramotionto quash, e.g , Minnesota Sch Bds. Ass'n Ins Trustv Employers Ins. Co
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of Wausau, 183 F R D. 627, 629 (N.D. IlI. 1999). Several circuits hold that a full
privilege log under Rule 45(d)(2) will be considered timely if provided within a
‘reasonable time’ as long as objections are asserted within the 14-day time frame,
including an objection on the grounds that certain specified documents will be
withheld on the basis of an articulated privilege. In re DG Acquisition Corp , 151
F.3d 75, 81 (2d Cir. 1998); Tuite v Henry, 98 F.3d 1411, 1416 (D.C. Cir. 1996).”

Id

Subpoena ~ Privilege Objection — Timeliness, 12 NO. 3 FED. LITIGATOR 78 (1997).

. This article discusses Tuite v. Henry, 98 F.3d 1411 (D.C. Cir. 1996), which held that
“ft]o raise a privilege objection to a subpoena requiring production of documents, a
written objection stating the claim of privilege must be made within 14 days after the
subpoena is served,” but that a privilege log can be served within a reasonable time.
12 NO.3 FED. LITIGATOR at 78. The Tuite court held that “Rule 45(c}(2)(B)’s 14-day
requirement applies to both the objection itself and the privilege claim.” Id. at 79.
“In the court’s view, Rule 45(c)(2)(B)’s ‘subject to’ language does not relieve the
objecting party from asserting the privilege claim within 14 days of being served.
The language, 1t said, merely clarifies the type of information that eventually must
be provided to support a prnivilege claim.” Id. While the claim of privilege must be
made within 14 days, a privilege log can be provided within a “reasonable time,”
which “will depend on the amount of time the subpoenaed party needs to evaluate the
documents fully, and the amount of time the subpoenaing party needs to contest the
claim if 1t chooses to do so.” Id.

. In the “Litigation Tips” section, the article notes. “It is possible to interpret Rule
45(c)(2)(B) and 45(d)(2) as permitting a privilege objection to be delayed until the
deadline for complying with the subpoena. The prudent procedure, though, is the one
described here: assert the privilege claim at the same time objection is made to the
subpoena. Do this within 14 days of the date the subpoena is served, or before the
time for complying with the subpoena, if this is less than 14 days after service.” Id

Subpoena — Privilege Objection — Timeliness, 13 NO. 11 FED. LITIGATOR 309 (1998).

. This article discusses In re DG Corp., 151 F.3d 75 (2d Cir. 1998), where it was held
that “[a] privilege objection to a subpoena requiring production of documents must
be made within 14 days after the subpoena is served,” but that when a constitutional
privilege 1s involved, such as the 5th Amendment pnvilege against self-
incrimination, the court has discretion in determuining whether later assertion
constitutes a waiver. 13 NO. 11 FED. LITIGATOR at 309.

. The article summarizes the law in the “Litigation Tips” section: “One, privilege
claims should be asserted at the same time objection 1s made to a subpoena calling
for production of documents. Written objection should be made, and the privilege
claim asserted, within 14 days after the subpoena 1s served, or before the time
specified for compliance, if less than 14 days afier service. It’s not necessary to
provide a prnivilege log at the time the objection is made. The log may be furnished
after the subpoenaed documents have been examined and a determination 1s made
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regarding which ones are privileged, as long as this 1s done within a reasonable
time.” Id at 310.

. In Camera Inspection of Documents Claimed To Be Privileged Requires No Showing of
Need, 15 NO. 4 FED. LITIGATOR 89 (2000).
. This article discusses Avery Dennison Corp. v Four Pillars, 1990 F R D. 1 (D.D.C.
1999), where parties served with a subpoena duces tecum objected on privilege
grounds, did not produce a privilege log, and then refused to produce the documents
for in camera inspection by the magistrate judge, arguing that the subpoenaed party
had not made a showing of need for the documents. 15 N0.4 FED LITIGATOR at 89.
The magistrate judge held: “To require the party seeking enforcement to prove need
before the court 1s even permitted to order the material produced for in camera
inspection would . . . add to Rule 45 a requirement it does not contain.” Id. at 90.

Timeliness of Motion to Quash
. Privilege Against Disclosing Subpoenaed Data Is Waived When Documents Are Furmished
for Inspection Even If No Copies Made, 36 NO. 8 GOV'T CONTRACTOR P 120 (1994).
This article discusses Tutor-Saliba Corp. v U S., 30 Fed. Cl. 155 (1993), which
evaluated the timeliness of a motion to quash under Court of Federal Claims Rule 45,
which was similar to Federal Rule 45. The court found that “(a) its Rule 45(c)(2)}(B)
states that a person ordered to produce and permit inspection and copying may file
a written objection to that order within 14 days after service of the subpoena, and (b)
Rule 45(c)(3)(A) states that a subpoena requiring disclosure of privileged material
shall be quashed in response to a ‘timely motion.”” 36 NO. 8 GOvV’T CONTRACTOR
P 120. “Reading these two rules together, the Court holds that requests to quash a
subpoena must be filed within the specified 14-day pemod. Because the
subcontractor’s request did not meet this requirement, 1t must be denied as untimely.”
Id
. The article notes that the “timely motion™ language in the Court of Federal Claims
Rule 45(c)(3) was adopted shortly after a similar modification went 1nto effect in
Federal Rule 45 in 1991. “In view of the recent nature of the change [1n FED. R. C1v.
P. 45], there have not yet been many decistons interpreting it. Of these few, one that
takes a position similar to that of the Court in Tutor-Saliba is In re Ecam
Publications, Inc., . . . 131 [B.R.] 556 (Bankr. S.D.N.Y 1991). But compare
Winchester Capital Management Co v. Manufacturers Hanover Trust Co., 144
F.R.D. 170 (D Mass. 1992), ruling that a claim of attorney-client privilege may be
asserted at the time for compliance with a subpoena, even if that time is more than
14 days after the subpoena was served.” Id

Waiver of Objections
. Don Zupanec, Subpoena — Motion to Quash — 100-Mile Rule — Waiver, 21 No. 11 FED.
LITIGATOR 9 (2006).
. Thus article discusses Estate of Ungar v. Palestinian Authority, 451 F. Supp. 2d 607
(2006), where the court found that “[f]ailing to raise F.R.C.P. 45(c)(3)(A)(ii)’s 100-
mile rule in a timely motion to quash a subpoena does not waive asserting it as a
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defense with the subpoena.” 21 No. 11 FED. LITIGATOR 9. In Ungar, the subpoenaed
witnesses timely moved to quash, but did not raise their 100-mile rule objection until
after the return date. “Because no timely motion raising violation of the [100-mule}
rule had been made, the court was not bound by Rule 45(c}(3)(A)’s requirement that
the subpoenas be quashed or modified. In the court’s view, the appropriate action
was nevertheless to order their modification — but not entirely eliminate the
testimonial aspect.” [Id

In the “Litigation Tips” section, the article states: “Failing to object on a timely basis,
or omitting grounds from an objection, ordinarily operates as a waiver.” Id (citation
omutted). “There are two possible exceptions to the waiver rule. One applies where
circumstances are unusual and good cause exists for failing to make a timely
objection. This is generally limited to the following circumstances: (1) a subpoena
1s overbroad on its face; (2) the person subpoenaed is a nonparty acting 1n good faith;
or (3) counsel for the person subpoenaed and counsel for the party serving the
subpoena were in contact conceming compliance with the subpoena prior to the time
objection was made.

The other exception applies to privilege objections. Failing to object on the basis of
pnivilege before Rule 45(c)(2)(B)’s 14-day deadline does not result in waiver, as long
as objection is made within a ‘reasonable period.” This is a narrowly recogmzed
exception.”

Id (internal citations omtted).

. David D. Siegel, Federal Subpoena Practice Under the New Rule 45 of the Federal Rules
of Cwil Procedure, 139 F.R.D. 197, 231 (1992) (“It has been held that a post-compliance
apphcation for costs is permussible, at least when the nonparty has reserved, 1n the course of
the earlier proceedings, the right to make the later application; that to hold otherwise might
very well interrupt the parties’ discovery proceedings by compelling costs motions before
costs can even be reasonably estimated; and that the seeking of costs should therefore not be
restricted to the pre-compliance context of a motion to compel or quash.”) (citation omtted).

Subpoenas to Unnamed Plaintiffs in a Class Action

. Current Decisions Survey, 26 N0O. 5 CLASS ACTION REP. 73 (2005).

Thus article summarizes In re Publication Paper Antitrust Litigation, No. 3:04 MD
1631(SRU), 2005 WL 1629633 (D. Conn. July 5, 2005). The article notes that “[t]he
general rule 1s that discovery is not permitted from absent class members as
‘parties,”” but that some courts have allowed discovery against absent class members
under Rule 23(d). The article explains that Rule 45 cannot be used to avoid the
limatations of Rule 23(d): “The source of discovery requested 1n this case 1s Rule 453,
not Rule 23, 1n that the defendants are not seeking []party discovery but third-party
discovery pursuant to subpoena. This procedural difference does not, however, have
any practical effect. Under both Rules, courts are permitted to deny discovery under
the ‘undue burden’ standard Otherwise, proponents could use Rule 45 to avoid the
hmutations of Rule 23(d).”
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Subpoenas to Government Agencies
. Don Zupanec, Subpoena - “Person” — Federal Government, 21 NO. 1 FED. LITIGATOR 10

(2006).

This article discusses Robinson v. City of Philadelphia, 233 F.R.D. 169 (E.D. Pa

2005), which held that “[f]ederal agencies and employees are not ‘persons’ under
F.R.C.P. 45, authorizing subpoenas for discovery from nonparties.” 21 No. | FED.
LITIGATOR 10.

. In the “Latigation Tips” section, the article states: “This is the latest in a recent senes
of rulings that the federal government and federal agencies are not ‘persons’ within
the meaning of Rule 45(a)(1}(C).” Id (citing Lerner v District of Columbia, No.
Civ. A. 00-1590 GK, 2005 WL. 2375175 (D.D.C. 2005); United States ex rel. Taylor
v. Gabelli, 233 F.R.D 174 (D D C. 2005); Yousufv Samantar, No. MISC. 05-110
(RBW), 2005 WL 1523385 (D.D.C. May 3, 2005)’) However, the article notes that
a party is not precluded from seeking discovery from a nonparty government agency
by issuing a subpoena, but because enforcement may be limited under Rule 45, “[t]he
likely means of enforcement, assuming demal was pursuant to an agency regulation,
is an action against the agency under the Administrative Procedures Act (APA).” Id.
(citations omutted). The article notes that “[a] simple motion to enforce may also be
possible.” Id (citing United States Envtl. Prot. Agency v. Gen. Elec Co., 197 F.3d
592 (2d Cir. 1999)). “What’s significant is the standard of review under the APA of
an agency’s decision not to respond to a subpoena. The decision will be upheld
unless ‘arbitrary, capricious, an abuse of discretion, or otherwise not in accordance
with law.”” Id (citations omuitted).

. Don Zupanec, Appellate Jurisdiction — Judicial Review — Federal Agency Subpoena, 22 NO.

5 FED LITIGATOR 18 (2007).

. This article discusses Watts v Securities and Exchange Commission, 482 F.3d 501
(D.C. Cir. 2007), where it was held that “[a] decision by the Securities and Exchange
Commission not to comply with a subpoena 1ssued 1n a civil lawsuit is not initially
reviewable in an appeals court.”

. In the “Litigation Tips” section, the article explains: “There are two procedures for
obtaining judicial review [of an agency’s decision not to comply with a subpoenal:
a motion to compel under F.R C.P. 45 or an independent action against the agency
under the APA (see 5 U.S.C.A. 702). In the D.C. Circuit’s view, a motion to compel
is the proper procedure. ... The D.C. Circuit said that a challenge to an agency’s
refusal to comply with a subpoena may proceed as a Rule 45 motion to compel. The
Second Circuit agrees.” 22 NO. 5 FED. LITIGATOR 18 (citing United States Envtl,
Prot. Agency v Gen Elec Co., 197 F.3d 592 (2d Cir. 1999)) “While the D.C. and
Second Circuits agree on this, they part company with respect to the appropriate

" The district court’s decision in Yousuf was overruled on appeal See Yousufv Samantar, 451 F 3d 248, 250
(D C. Cir 2006) (“[W]e hold the United States 1s a *person’ within the meaning of Rule 45 - as 1t has been held to be
under every Rule thus far hitigated ™)
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standard of review. The APA requires upholding agency decisions unless they are
arbitrary, capricious, or in excess of the agency’s authority. Under Rule 45, a
subpoena may be quashed 1f complying would cause an ‘undue burden.” The Second
Circuit applies the APA’s *arbitrary and capricious’ standard. The D C. Circuit opts
for Rule 45’s ‘undue burden’ standard — but emphasizes that in determining whether
a subpoena 1s unduly burdensome on an agency, district courts must be particularly
sensitive to both the fact that the agency is not a party to the litigation and the effect
that complying with third-party subpoenas will have on 1ts operations.” Id (internal
citations omitted)

Don Zupanec, Discovery Subpoenas — “Person” — United States, 21 NO. 7 FED. LITIGATOR

13 (20

06).
This article discusses In re Vioxx Products Liability Litigation, 235 F.R.D. 334 (E.D
La. 2006), which held that “[t]he United States 1s a ‘person’ within the meaning of
F.R.C.P. 45(a)(1)(C), authonizing issuance of discovery subpoenas, even though not
a party to litigation.” 21 NO. 7 FED. LITIGATOR 13. The court concluded that the
presumption that the government 1s not a person does not apply to Rule 45. Id The
court noted that the government is considered a “person” when it is a party and that
Rule 45 contains no language distinguishing between when the government is a party
or nonparty, and found that “person” in Rule 45 should include the government. Id.
The court also found that Rule 30(a)(1) “allows taking the testimony of any ‘person’
by deposition,” and that “Rule 30(b)(6) permits naming a government agency as a
deponent 1n a notice of deposition and a subpoena,” and concluded that “read in
conjunction, these two rules allow deposing a governmental agency, whether a party
or not, and compelling attendance at a deposition by means of a Rule 45 subpoena.”
Id The court found that “[1]nterpreting ‘person’ as used in Rule 45 to exclude
governmental agencies would conflict with Rule 30.” Id The court also noted that
“Rule 4(1)(3)(A) refers to federal agencies and corporations as ‘persons required to
be served’ in actions governed by Rule 4(1)(2)(A),” and concluded that “[u]nder a
consistent construction of ‘person’ as used in Rule 45 and ‘persons’ as referred to 1n
Rule 4(1), federal agencies are persons.” Id.
In the “Litigation Tips™ section, the article states: “As we recently noted . . ., a series
of decisions, principally 11 the District of Columbia Circuit, have construed the term
‘person’ as used in Rule 45(a)(1)(C) not to include the federal government and
federal agencies. The conclusion reached [{in Vioxx] — that the Umted States 15 a
‘person’ —treats governmental and nongovernmental entities the same even when the
government or a federal agency is not a party to litigation.” Id
“The construction of ‘person’ does not necessarily shortcut the discovery process
when information is sought from a nonparty federal agency. What it does 1s maintain
the possibility of a motion to compel as a way of enforcing a subpoena. Otherwise,
enforcement presumably requires an action against the agency under the
Administrative Procedures Act, at least where a decision not to comply with a
subpoena is pursuant to agency regulation.” Jd.
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Taxpayers Against Fraud Education Fund, Recent False Claims Act & Qui Tam Decisions,

42 FALSE CL. ACT AND QUi TAM Q. REV. 7 (2006)

. Thus article discusses U.S ex rel. Pogue v. Diabetes Treatment Centers of America,
Inc, 235 F.R.D. 521 (D.D.C. 2006), in which the “court refused to grant a
defendant’s motion to compel the United States to respond to a subpoena in a non-
intervened FCA qui tam action.” 42 FALSE CL. ACT AND Qut TaM Q. REvV. 7.
“Dissecting the language of Rule 45, the court ruled that the government was not a
‘person’ within the meaning of the rule, for the government was not a real party in
interest when, as in this case, the government had elected not to intervene.” Id
“[T]he court noted that any dispute that the agency’s response to the subpoena was
not in conformity with its own regulations must be brought under the Administrative
Procedure Act (APA).” Id (citing 5 U.S.C. §§ 701 et seq ; Yousuf'v. Samantar, No.
MISC. 05-110 (RBW), 2005 WL 1523385, at *4 n.10 (D.D C. 2005)).

Thomas L. McGovern III, Daniel P. Graham & Stuart B. Nibley, A Level Playing Field: Why
Congress Intended the Boards of Contract Appeals To Have Enforceable Subpoena Power
Over Both Contractors and the Government, 36 PUB. CONT. L.J. 495 (2007).

. “DOJ . . . began to raise and litigate the 1ssue [of whether the United States is a
“person” under Rule 45} and obtained a number of district court rulings that found
that the United States was not a ‘person’ under Rule 45. . . . [T]hese courts based
their rulings on the ‘longstanding interpretative presumption that person does not
include the sovereign.” Other decisions, however, rejected the Government’s
position and held that the United States 1s a ‘person’ under Rule 45.” Id. at 504
{footnotes omitted).

. The article then discusses the case of Yousuf'v. Samantar, 451 F.3d 248 (D.C. Cir.
2006), which concluded that Rule 45 does apply to the Government, finding that its
application to the government “would work no ‘obvious absurdity,”” that “‘[t]he
Rules were designed to provide a ‘liberal opportunity for discovery,’” and that ‘there
1s no indication the Government should be exempt from the obligation of a nonparty
to provide its evidence pursuant to subpoena.”” Id at 505 (footnotes omitted). The
court also “observed that the term ‘person’ in Federal Rules of Civil Procedure 4 and
30 expressly includes the Government and that the term as used in Rules 14, 19, and
24 has been interpreted to include the Government.” 7d. at 506 (footnote omitted).
Finally, the court noted that “DOJ has a long history of complying with Rule 45
subpoenas and this was strong evidence of a consistent and longstanding ‘executive
interpretation’ of Rule 45.” /d. “[T]he Yousuf court concluded that ‘the ‘purpose,
the subject matter, the context, [and] the . . hstory [of Rule 45] . . . indicate an
mtent, by the use of the term [“person’], to bring [the government] within the scope’
of the Rule.”” Id (footnote omitted).

Discovery from Federal Government — Authority of Agency Head To Deny Discovery

Request, 10 NO. 1 FED. LITIGATOR 11 (1995).

. Thus article discusses Exxon Shipping Co. v United States Dept. of Interior, 34 F.3d
774 (9th Cir 1994), which found that “[{]ederal discovery rules apply to requests for
discovery from the federal government, whether the government is a party to the
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action or not, and federal agency heads may not conclusively determine whether
government employees may refuse to comply with proper discovery requests ™ 10
No. 1 FED. LITIGATOR at 11. The court “expressed confidence, however, 1n the
ability of district courts to balance the interest in full and complete discovery
reflected in the discovery rules with the government’s interest in ensuring the
efficiency of its operations.” /d at 12. The article notes that the case “provides
grounds for arguing that discovery requests to government officials, when the
government 1s not a party to the underlying litigation, should not be treated any
differently than other discovery requests.” Id

Robert R. Vieth & Tara M. Lee, Can a Third Party Subpoena the Feds? D.C Circuit
Concludes that an Agency Is a "' Person” Under Rule 45, 8/21/2006 LEGAL TIMES 40 (2006).

This article notes a circuit split as to whether a government agency is required to
comply with a subpoena. The article notes the D.C. Circuit’s decision 1n Yousuf v
Samantar that the government is a “person” under Rule 45 and subject to the federal
subpoena power of federal courts, but explains that other circuits have reached
different results. See id “The 4th Circuit, for example, has stated that ‘when an
agency 1s not a party to an action, 1ts choice of whether or not to comply with a third-
party subpoena is essentially a policy decision about the best use of the agency’s
resources. In another case the 3rd Circuit reasoned that the Environmental Protection
Agency “did not abuse its discretion or otherwise err in preventing [an agency
empioyee] from using agency time to give deposition testimony, . . . in private
itigation.” The 7th Circuit has construed [United States ex rel ] Touhy [v Ragen,
340 U.S. 462 (1951)] as ‘part of an unbroken chain of authonty that supports the
Department’s contention that a federal employee cannot be compelled to obey a
subpoena, even a federal subpoena, that acts against valid agency regulations.’
Although each of these quotations 1s arguably dicta, a party would be well served to
try to avoid serving a document subpoena in these circuits.” fd.

The article argues that the government’s argument that it is not subject to federal
subpoenas is flawed for several reasons. The article asserts that “it is not clear that
the APA supplies the applicable waiver of sovereign immunity,” and argues that the
suggestion that refusal to comply with a subpoena 1s subject only to arbitrary and
capricious review is erroneous because “the APA empowers a court to decree
unlawful agency action that is ‘arbitrary, capricious, an abuse of discretion, or
otherwise not in accordance with law.”” Id. The article notes that “[f]or these and
other reasons, the 9th and D.C. circuits have rejected the government’s traditional
argument and reasoned that the government is subject to a valid federal court
subpoena.” Id. (citing Houston Business Journal, Inc. v. Office of Comptroller of the
Currency, United States Dep't of Treasury, 86 F.3d 1208 (D.C. Cir. 1996)).

The article notes that 1n one case, the D C. Circuit ruled that the government is not
a “person” under a federal statute authorizing district courts to issue subpoenas to any
“person” 1 connection with foreign judicial proceedings, and that the D.C. Circuit
later stated in Linder v. Calero-Portocarrero, 251 F.3d 178 (D.C. Cir. 2001), “that
although many courts had long ‘assumed’ that the government was subject to a
subpoena, that ‘assumption may need to be re-exarmned 1 light of Al-Fayed [v. CIA,
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229F.3d 272 (D.C. Cir. 2000)].”” 8/21/2006 LEGAL TIMES 40. The article notes that
“[b]y January 2006, a number of district judges within the circuit had declined to
enforce subpoenas against federal agencies on the grounds that the government is not
subject to a [Rule 45) subpoena,” but that “[flor now, at least, Yousufhas put an end
to this trend, as the D.C. Circuit rejected the government’s argument that it 1s not a
‘person’ under [Rule 45].” 1d.

The article argues that the result in Yousuf1s correct for several reasons, including
that the government has not previously raised the objection that 1t 1s not a “person”
in many decades of practice under the federal rules; that many other civil rules use
the term “person” and have been mterpreted to include the government; that
“countless agency regulations recognize that subpoenas may be served on the
agencies”; that there is a need to enforce separation of powers; and that practical
reasons support the decision. /d.

Civil Procedure — Subpoena Power — Ninth Circuit Rejects Authority of Non-Party Federal
Agencies To Prevent Employees from Testifying Pursuant to a Federal Subpoena — Exxon
Shipping Co. v. United States Dep’t of Interior, 34 F.3d 774 (9th Cir. 1994), 108 HARV. L.
REV. 965 (1995).

This article discusses Exxon Shipping, which “held that neither [ United States ex rel.]
Touhy [v. Ragen] nor the [Federal] Housekeeping Act itself allows non-party federal
agencies to forbid agency employees from complying with a court’s subpoena.” Id
at 965. “The [Exxon Shipping] court asserted that Touhy stood only for the narrow
proposition that an individual agency employee cannot be held in contempt for his
or her refusal to produce papers in response to a subpoena duces tecum when the
employee is acting pursuant to valid agency ‘housekeeping’ regulations,” id. at 966,
but that 1t had not reached “the ultimate ‘question of the agency head’s power to
withhold evidence from a court without a specific claim of privilege,”” 1d. (quoting
Exxon Shipping, 34 F.3d at 776). “Exxon Shipping is the first decision in which a
U.S. court of appeals has held that the Housekeeping Act does not grant agency
officials the authority to withhold subpoenaed documents or employee testimony in
a civil action to which the government 1s not a party,” but “its holding does not
deprive the Housekeeping Act of all significance in the area of employee subpoenas”
because “[t}he legitimate governmental interest in centralizing decision-making can
still justify regulations that preclude ndividual employees from testifying or from
producing records until a determunation whether to assert an evidentiary privilege or
claim of burdensomeness is made by responsible officials within the agency.” Id at
967-68 (footnotes omutted).

The article recognizes a circurt split regarding applying subpoenas to government
agencies: “The Ninth Circwt’s approach differs significantly from the deferential
standard of review applied by other circuits 1n simular cases. For example, in Davis
Enterprises v EPA[, 877 F.2d 1181 (3d Cir. 1989)] and Moore v. Armour
Pharmaceuticals Co {,927 F.2d 1194 (11th Cir 1991)], the Third and the Eleventh
Crrcuits, respectively, approved agency decisions not to comply with subpoenas for
employee testtmony under an ‘arbitrary, capricious, or abuse of discretion’ standard
of review. In large part, those courts measured the degree of arbitranness or
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caprictousness of each agency’s conduct with reference to the agency’s own
housekeeping standards, which plainly seek to promote the agency’s own interests
without regard for a litigant’s need for disclosure ” Id. at 968 (footnotes omutted).

. The article also notes that even after Exxon Shipping, there are difficulties in
directing subpoenas to government agencies because “under Touhy, agency
employees who refuse compliance with a subpoena until given permission by a
superior are still immunized from contempt proceedings,” id at 969, and that even
in a subpoena directed to the agency, a litigant who “is refused testimony must
pursue a costly and time-consuming collateral suit to obtain relief” under the APA,
id The article further notes that while the £xxon Shipping court thought its decision
would solve these problems, “[t]hat assumption . . . may not be fully borne out,
because, under the Federal Rules, it is the employee and not the agency who would
be required by a subpoena to appear initially at a deposition or before a court and at
any subsequent contempt proceeding.” Id The article concludes that “the agency
would remain, absent an independent action, beyond the court’s reach, and Touhy
immmunity from contempt would protect an unresponsive employee.” Id (footnote
omitted).

Territorial Reach of Subpoenas - Generally
. Dawvid D. Stegel, Federal Subpoena Practice Under the New Rule 45 of the Federal Rules

of Civil Procedure, 139 F.R.D. 197 (1992).

. “Rule 45 speaks at one point about serving the subpoena “within 100 miles” from the
site of the trial or of a deposition. Subdivision (b){2). At another point, however, 1t
insists that subpoena take the subpoenaed person no farther than 100 muiles from that
person’s residence or place of employment. Subdivision (c){(3)(A)(i1). And at yet
another it imposes a 100-mile restriction without prescribing at all the point from
which the 100 miles 1s to run. Subdivision {c}(3)}B)(ii1). These provisions,
moreover, are not independent ones governing different things; they interplay, and
dependence on one may create difficulty if not negotiated alongside the other. In
some situations when one consults Rule 45 for guidance about the terntorial reach
of a subpoena and starts to hop back and forth among the several provisions just
cited, the rule comes off like a Tower of Babel, an inferno with shrill voices
jabbenng simultancously in a confusion of tongues.” Id. at 209

. “If the witness’s residence or employment is more than 100 mmles from the place of
trial but nevertheless within the state in which the trial court sits, the court can
‘command’ the witness, pursuant to subdivision (¢){(3)(A)(11), to appear for the trial.
But that takes a court order. If the subpoena is simply ignored by the witness, 1t
would appear that no contempt punishment would lie under subdivision (e}.

For these reasons, the geographical reaches of ‘service’, as prescribed in subdivision
(b}(2), may be misleading. If the subpoenais captioned out of the district court of the
trial district, and 1s served on a transient witness within the district, all in conformity
with subdivision (b)(2), the subpoena can apparently be disregarded by the witness
nevertheless, and safely, if it turns out that the witness lives and works more than 100
miles from the courthouse. The reason once again 1s that if the witness disobeys the
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subpoena, contempt will apparently not lie under subdivision () And if a motion
is made under subdivision (¢)(3)(A)(11) to ‘quash or modify’ the subpoena, the court,
according to that provision, ‘shall’ grant the motion

Perhaps the ‘shall’, 1f used in conjunction with the ‘modify’ n that situation, would
give the court, even 1 a district more than 100 miles away from the witness’s
residence or employment, at least some measure of leverage to exact performance
from the witness with a court order (If a court order 1ssues and 1s disobeyed,
presumably the order will not be subject to the restrictions on the contempt
punishment that subdivision (e} imposes on direct disobedience of the subpoena.)”

Id

“Dwelling on subdivision {c}(3)(A)(11) for a moment, note that 1t speaks of the
witness having to travel more than 100 miles ‘from the place where that person
resides, is employed or regularly transacts business’. The word ‘or’ in that quotation
was probably intended to be ‘and’. It was probably intended to say that if the
courthouse is within a 100-mile radus of any of those places, compliance is
mandatory.” Id at 213.

“Rule 45 is a daily fundamental in civil tnal practice, and yet it sometimes appears
to require at least a college minor 1n mathematics just to figure out safely what court
to issue the subpoena ‘from’ and where to effect 1ts service with some assurance that
the subpoena will be backed by the contempt sanction 1f 1t should be disobeyed.” Id.
at 214; see also id. (discussing multiple cross-references within Rule 45 to determine
the proper place for issuance and enforcement of a trial subpoena addressed to a
witness). “The attorney who effects service of the subpoena within the surroundings
of the trial court instead of the witness’s residence or employment, or who has any
uncertainty for any other reason about whether the witness will show up at the
courthouse, had best have taken the precaution of deposing the witness before trial.
And if the witness is truly a key one, but also an uncooperative one, the attorney,
even before commencing the action, would do well to consider, under 28 U.S.C.A.
§ 1391, whether the venue of the action might be set in a district in which, or within
100 miles of which, the witness’s residence or employment lies.” 139 F.R.D. at 214,
The article argues that for pretrial subpoenas, Rule 45 must be construed to allow
service on the witness anywhere, when the site for deposition or production has been
set within the boundaries of subdivision (b){2) as measured from the witness’s home
and employment. See id. at 216. “Any other construction would stultify Rule 45 and
1ts geography altogether by enabling a peripatetic witness to avoid the subpoena just
by remaining outside the witness’s home state and beyond 100 miles from the
witness’s own residential and employment base. That was mamfestly not the
intention of subdivision (c)(3){A)(i1), which 1s referred to explicitly by subdivision
(b)(2).” Id at 216-17. “A balancing of all relevant provisions together, i other
words, suggests that it 1s really not subdivision (b)(2) that sets the boundaries for
service. In reality, there are no boundaries on service, at least not as long as service
1s made in the United States. The most meaningful boundaries are the residential and
business boundaries that enclose the site of the deposition or production — the
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boundaries contained 1n subdivision (c)(3)(A)(ii). If that site is properly selected, 1t
should make little difference where the witness may be reached with the subpoena.
A construction any more rigid than that would allow subdivision (b)(2) to undermine
rather than implement the aims of subdivision (c)(3(A)(ii).” Id at217 “Trying to
set the site so as to pick out the 1ssuing court under subdivision (a)(2), figure out
where to make the service under subdivision (b)(2), and satisty the ultimate
requirement of seemng to 1t that the site selected does not exceed the witness’s
convenience hmitattons set by subdivision (c)(3){A)11), creates a circle from which
escape is difticult.” Id The article further argues that subdivision {(b)(2) may be
superfluous, noting that subdivision (b}2)'s cross-reference to subdivision
(Y3} A)(11) “seems to do nothing so much as cancel out subdivision (b)}(2)’s own
pronouncement 1n deference to the geographical pronouncement of subdivision
()(3NA)).” Id at 219

James B. Sloan & Wilham T. Gotfryd, Eliminating the 100 Mile Limit for Civil Trial
Witnesses A Proposal to Modermze Civil Trial Practice, 140 F.R.D. 33 (1992).

This article proposes that “Rule 45(b)(2) should be amended to eliminate the 100
mile Rule in favor of national subpoena power with built-in protections against
possible abuses.” /d. at 34

The proposed revision of Rule 45(b)(2) is: “At the request of any party, subpoenas
for attendance at a hearing or trial shall be issued by the clerk of the District Court
for the district in which the hearing or trial 1s held. A subpoena requiring the
attendance of a witness at a hearing or trial and production of documents or other
materials 1n the possession of the witness may be served at any place within the
United States. The court may condition the enforceability of such subpoena upon the
payment to the witness of fair and reasonable expenses for travel, lodging and
adequate payment for time spent by the witness in giving testimony, including lost
compensation, prior to the date upon which the witness has been required to attend.
The court may also enter such other orders, including protective orders under Rule
26(c), as may be just and reasonable to prevent abuses in the pretrial or trial process.
On timely motion, or on the court’s own motion, the court may quash or modify the
subpoena 1f 1t fails to allow reasonable time for compliance.” Id at 40.

The article suggests that the proposed amendment will have many benefits, including
that 1t would: “[e]liminate arbitrary distinctions based upon the geographical location
of the witnesses”; “[e]liminate any artificial distinctions between the federal
government and any other civil litigants”; “[c]larify the ability of parties to
compensate witnesses for any adverse economic impact of their being compelled to
testify”’; “[c]onfer upon the trial court the power to dramatically limit the breadth of
deposition discovery, without a procedural due process issue anising over lack of
effective trial subpoena opportunities™; and “[e]nable the court to limit depositions
for both sides of the litigation to the extent to which specific depositions serve the
interests of justice and may be expected to expedite the cases.” Id. at 41.

The article recognizes that there are several possible objections to elimination of the
100-mule rule for trial witnesses, including the potential for abuse of witnesses, the
promotion of a return to the traditional trial with more risks for both sides, and the
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encouragement of trials at a time when courts are attempting to advance mediation
of disputes. However, the article argues that these concerns do not outweigh the
benefits of the proposal and that “[t]he federal courts already have substantial power
to prevent abuses by rule as well as their inherent power to control the proceedings.”
Id. at 44 (footnote omitted). The article also recognizes that the proposed change to
Rule 45 would have a collateral impact on other rules of procedure, which would
need to be worked out. Id at 44-46.

. Don Zupanec, Subpoena — Issuing Court — Documents Located in Another District, 19 NO.
1 FED LITIGATOR 11 (2004).

This article summarizes the decision in Crafton v U.S Specialty Insurance Co., 218
F.R.D. 175 (E.D. Ark. 2003), where the court held that “[a] subpoena served on a
nonparty corporation’s registered agent in one state 1s not effective to require
production of documents located 1n another state simply because the corporation has
sufficient contact with the state where the agent is located to be subject to jurisdiction
there.”

The article notes that a subpoena should issue from the court in the district where the
documents apparently are located for two reasons: “Rule 45(a)(2) requires that a
subpoena for production or inspection issue from the court for the district ‘in which
production or inspection is to be made.” A court 1n the district where an action is
pending does not have authority to enforce a subpoena requiring a nonparty to
produce documents located in another district. The other reason 1s that a subpoena
is subject to bemng quashed or modified if it creates an ‘undue burden.” A subpoena
requiring production in one district of documents located outside the district may be
viewed as creating an undue burden on the subpoenaed party. This leaves it
vulnerable to being quashed or modified.” /4.

. C. Evan Stewart, International Business Raises Jurisdictional Issues, 3/16/92 NAT’L L.J.
S11, (col. 1), at n.5 (1992) (“Interestingly, the jurisdictional limitations on trial subpoenas,
issued per Rule 45, seldom are litigated to a reported decision.”).

Designation of Issuing Court

. Subpoena for Attendance at Deposition — Designation of Issuing Court, 9 NO. 7 FED.
LITIGATOR 204 (1994).

This article discusses Kupritz v. Savannah College of Art & Design, 155 F.R.D. 84
(E.D. Pa. 1994), where it was held that “[a] subpoena directing attendance at a
deposition is invalid if the court designated on the subpoena form as the issuing court
1s not the court for the district in which the deposition is to be taken.” 9 NO. 7 FED.
LITIGATOR at 204. In Kupritz, the requesting party had listed the Southern District
of Georgia as the issuing court on a subpoena for a deposition to take place in
Pennsylvania. “The court said that under the express language of Rule 45(a)(2), the
subpoena was required to issue from the District Court for the Eastern District of
Pennsylvama. Since the District Court for the Southern District of Georgia was
designated as the issuing court, the court held that 1t lacked jurisdiction to enforce the
subpoena or hold the witness in contempt for failing to appear.” Id.
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. In the “Litigation Tips”™ section, the article states: “Usually, a motion to quash a
subpoena requiring attendance at a deposition should be made in the court for the
district in which the deposition is to take place, because that 1s the court 1n whose
authonty the subpoena should issue. Where, as here, another court 1s designated as
the issuing court, the motion may be made in the issuing court, and probably in the
court 1n the district where the deposition would occur.” Id at 205 (citation omuitted)

Measuring 100 Miles
. Jerold S. Solovy & Robert L. Byman, Discovery Measuring a Subpoena’s Reach, 4/12/99

NAT’LL.J. BI19, (col. 1) (1999).

. This article discusses the question of whether the 100-mile limut in Rule 45 is
“measure[d] by crow or by car,” and concludes that “[t]he weight of authority appears
to favor the crows, but that authonty is neither voluminous nor overwhelmingly
persuasive.” Id

. The article discusses SCM Corp. v. Xerox Corp., 76 F.R.D. 214 (D. Conn. 1977),
which adopted “a straight-line, crow’s-flight approach to Rule 45,” noting that “since
1963, when Federal Rule of Civil Procedure 4(f) was adopted, every court
interpreting the 100-mile limit for service of process has used a straight hine, crow’s-
flight measurement,” and that “it would be anomalous for there to be different
standards for the terntorial reach of the court for jurisdiction over the parties and for
the power to compel nonparties to attend discovery and trial.” 4/12/99 NaT'L L..J.
B19. The article disagrees with the SCM Corp court’s holding because: “Rule 4 was
not designed to be, and clearly is not, coextensive with Rule 45, and because “Rule
4 addresses the court’s reach as to parties while Rule 45 addresses the inconvenience
to nonparties|, a]nd if it was not already questionable, the logic of treating parties and
nonparties equally was seriously undercut with the 1991 amendments to Rule 45.”
Id. Although the SCM Corp. court had “observed that the 100 mile limit dates back
all the way to 1789, when modern phenomena such as traffic jams were not an 1ssue,”
the article notes that “[w]hen the 100-mile provision was adopted in the 18th century,
100 miles was a formidable distance, which likely could not be traversed in a single
day.” Id Thearticle argues: “Clearly, when the limit was onginally imposed, no one
was thinking about straight-line or crow’s-flight measurements, since the technology
did not exist to make such measurements meaningful. The drafters of the 100-mile
himit clearly intended that the distance be measured by the actual route of travel
because there was no other way to travel.” Id.

. The article further notes a lack of clarity as to whether the burden rests with the
nonparty to object to a subpoena violating the 100-mile limit or the subpoenaing
party to move for enforcement. “Rule 45(c)(3)(A)(11) states that a court may, on
timely motion, quash or modify a subpoena that requires a person not a party to travel
more than 100 miles. So the rule puts the burden on the subpoenaed individual to
seek relief But not so fast. There is a structural anomaly in Rule 45. Rule 45(¢)
provides a contempt remedy against any person who without adequate excuse fails
to obey a subpoena. But ‘an adequate excuse for failure to obey exists when a
subpoena purports to require a nonparty to attend or produce at a place not within the
[100-mule] hmits.” So subsec. (e) trumps the requirement of the filing of a motion
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to quash seemingly required by subsec. (¢). A nonparty who 1s served with a
subpoena requiring production beyond the territorial limits can simply 1gnore the
subpoena and need not file a motion.” Id. (citing McAuslin v Grinnell Corp , No.
Civ. A. 97-775, 97-803, 1999 WL 24617 (E.D La. Jan. 19, 1999)) (internal
paragraph structure omitted).

. The article further points out an 1ssue with the time for measuring the 100-mules,
arguing that the difference between the time for measurement 1n Rule 4 and the tune
for measurement 1n Rule 45 1s another reason that the SCM Corp. court’s reasoning
1s flawed. “Under Rule 4, the 100 miles 1s measured at the time service is made. A
served defendant cannot defeat junsdiction by mowving. But the 100-mile
measurement for nonparty witnesses 1s not made at the time of the service of the
subpoena, but rather at the time for compliance with the subpoena.” Id The article
notes one case that found that where a subpoenaed party was served while he lived
within the district, but moved to Hong Kong before the return date, the nonparty was
not required to comply with the subpoena. /d The authors caution, however, that
a nonparty may not simply avoid a subpoena by moving before the return date, noting
that 1n the case that had excused compliance, the move had been previously
scheduled and had nothing to do with avoiding the subpoena. Id.

d Finally, the article notes that 1f the subpoenaing party wins the case, the travel
expenses for nonparty subpoenas may be included 1n the bill of costs, and further
notes that a party “may even be able to recover costs beyond the 100-miles limit (no
matter how it’s measured).” Id. (citing Smith v Bd. of Sch Comm’rs of Mobile
County, 119 F.R.D. 440 (S.D. Ala. 1988); Oetiker v Jurid Werks GmbH, 104 F.R.D.
389 (D.D.C. 1982)).

. David D. Siegel, Federal Subpoena Practice Under the New Rule 45 of the Federal Rules
of Civil Procedure, 139 F.R.D. 197 (1992).
. “When subdivision (c)(3)(A)ii) secks to have the court relieve a nonparty from
having to travel ‘more than 100 mules from the places where that person resides
[etc.]’, what exactly does 1t mean? Does 1t mean to assume that the person will be
starting out from home to go to the site of the deposition (production, etc.)? That 1s
apparently its assumption, or else we have another calculus to go through, measuring
distances not from residence or employment, as the cited provision does, but from
the point of actual service or from yet some other pomnt.” Id at 220.

. David D. Siegel, Practice Commentaries, in FED R. C1v. P. 45 (“The better rule is that the
100 mules should be measured by air rather than by surface transportation with 1ts twists and
turns, t.e., that 1t should be measured ‘as the crow fhies’. The more recent decisions so

hold.”).

Using Rule 45 to Compel Officers to Testify in Distant Fora
. Second Federal Vioxx Trial Underway Before MDL Judge in .4, 10 NO. 3 ANDREWS DRUG

RECALL LITIG. REP. 3 (2006).
. Thus article notes that the judge in the Vioxx litigation denied a request to quash a
subpoena forcing one of Merck’s former officers to testify at trial. The court rejected
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Merck’s theory that the subpoena was improper because 1t requured the officer to
travel more than 100 miles from his home to testify. “Judge Fallon said he agreed
with the PSC’s inverse argument that Rule 45(b)(2) ‘empowers the court with the
authority to subpoena Mr. Anstice, an officer of a party, to attend a trial beyond the
100 mule limit.”” The article also notes: “Judge Fallon said the [100-muile] limit is
based on a centuries-old British law designed to prevent witness harassment in a time
when such a journey could be an onerous task.” In addition, the article notes:
“Enforcement of the rule in today’s era of global travel and multidistrict hitigation,
the judge said, ‘actually inhibits the truth-seeking purpose of litigation.” Finally, the
article notes that the judge explained that “‘the majority of courts that have been
faced with the same 1ssue have ruled likewise.’”

Depositions — Corporate Officer, 12 NO. 7 FED. LITIGATOR 200 (1997).

This article discusses Stone v. Morton Int’l, Inc , 170 F.R.D. 498 (D. Utah 1997),
where the court held that “[a] party who wants to take the deposition of a particular
officer, director, or managing agent of a corporate party must first attempt to obtain
information from a representative designated by the corporation under F.R.C.P.
30(b)(6), or by some other form of discovery.” 12 NO. 7 FED. LITIGATOR 200. The
court found that “[wjhile Rule 45 requires an officer of a corporate party to appear
for a deposition 1n a distant location, it does not expressly state that a subpoena 1s the
way to obtain the attendance of a nonparty officer of a corporate party for
deposition.” Id “Inthe court’s view, these rules provide neither direct nor concrete
support for Stone’s contention that a corporate party is obligated, if given specific
Rule 30(b)(1) notice of another party’s wish to depose a particular nonparty corporate
officer, director, or managing agent, to produce that person for a deposition. The
court considered the rules to be ‘inconsistent” or at least ‘blurred.”” Id

Despite the court’s holding, the article notes: “Utilizing the procedure provided for
in Rule 30(b)(6) 1s not generally viewed as a prerequisite to noticing the deposition
of a particular corporate officer, director, or managing agent. A party seeking to
depose a corporation has two alternatives. One 1s to notice the deposition of a
specific officer, director, or managing agent pursuant to Rule 30(b)(1). The other 1s
to follow the Rule 30(b){(6) procedure by naming the corporation as the deponent and
allowing 1t to designate someone to testify on its behalf.” Id. (citation onutted)

Don Zupanec, Subpoena — Appearance at Trial — Officer of Party, 21 NO.9 FED. LITIGATOR
11 (2006).

.

This article discusses In re Vioxx Products Liability Litigation, 438 F. Supp. 2d 664
(E.D. La 2006), which held that “[a] district court has authonty under F.R.C.P. 45
to compel attendance at trial of a party or an officer of a party served by subpoena
more than 100 miles from the place of trial.” 21 No. 9 FED. LITIGATOR 11. “Rule
45(b)(2)’s 100-mule restriction is expressly limited by Rule 45(c)(3)(A)(i1), which
mandates quashing a subpoena requiring ‘a person who 1s not a party or an officer
of a party’ to travel more than 100 miles to attend a trial.” /d The language of Rule
45(c)(3)(A)(11) supported the “inference that Rule 45(b)(2) authonzed subpoenaing
the witness, an officer of a party, to attend trial more than 100 miles from where he
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resided.” Id “The court acknowledged that nothing in the history of either Rule
45(b)(2) or Rule 45(c)(3)(A)(11) suggests any intention to alter the 100-mile rule
Nevertheless, in 1ts view, they allowed subpoenaing the witness to appear at trial.”
Id.

The article notes that the court’s ruling “1s the predominant interpretation of Rule
45(c)(3)(A)(n1)’s ‘a person who is not a party or an officer of a party’ language and
1ts consequences for a district court’s subpoena power under Rule 45(b)(2).” Id “A
1991 amendment to Rule 45 added paragraph (c), as well as the reference in Rule
45(b) to subparagraph (c)(3)(A). The Advisory Committee Notes describe
subparagraph (c)(3)(A) as essentially restating ‘the former provisions with respect to
the limits of mandatory travel.” However, prior to the amendment, Rule 45 did not
distinguish between parties and nonparties.” Id

The article notes a split of authority: “In making Rule 45(b)(2)’s 100-mile limitation
applicable to ‘a person who 1s not a party or an officer of a party,” subparagraph
(c)(3)(A) may reasonably be interpreted as excluding parties and officers of parties
from the limitation. Quite a few courts have so interpreted it, at least imphicitly, in
finding that parties and officers of parties may be subpoenaed to appear at trial more
than 100 miles from where they are located. ... Not unexpectedly, there are a few
courts whose interpretation differs.” Id. (citations omatted).

The article also points out that “the reason for the [100-mile] limitation no longer
makes much sense, given the relative ease of travel.” Id

Don Zupanec, Subpoena — Attendance at Trial — Geographic Limitation — Parties and
Officers, 23 NO 9 FED. LITIGATOR 13 (2008).

This article discusses Joanson v Big Lots Stores, Inc, 251 FR.D 213 (E.D. La.
2008), which held that “F.R.C.P. 45(c)(3)(A)(11) does not expand courts’ power to
subpoena attendance at trial of parties and officers of parties beyond Rule 45(b)(2)’s
geographical limits.” 23 NO. 9 FED. LITIGATOR 13. The court found that “[t]o read
the ‘subject to Rule 45(c)}3)(A)n)’ clause [in Rule 45(b}(2)] as expanding the
geographical scope of subpoena authority ignores the ordinary meaning of ‘subject
to.” (court’s emphasis). That arule or statute defining judicial power or a legal right
is “subject to’ some other rule or statute ordmarily means that the power or right is
Limited by the referenced provision (court’s emphasis).” /d The court concluded
that “[t]he better reading of Rule 45 is to view subdivision (b)(2) as defining the
geographical scope of a court’s subpoena power, subject to the limitations described
1n subdivision (c)}(3)(A)(ii}. Thus, to compel attendance at trial, a subpoena must be
served 1in one of the places listed in Rule 45(b)}(2) and not be entitled to the
protection of Rule 45(c)(3)(A)(if), which applies to nonparty witnesses but not parties
or party officers ” Id “The court did not view the 1991 amendments to Rule 45,
which added subdivision (c) as well as the reference in Rule 45(b) to subdivision
[{c)(3)(A)], as authorizing nationwide service The amendment did not alter the
geographical limitations on proper service but subjected courts’ subpoena power to
subdivision {c)’s protections Nothing in the Advisory Committee’s Notes to the
amendments suggests a scheme of nationwide service, The Notes make clear that
subdrvision (c) enlarges and clarifies protections for subpoenaed persons. In light of
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the widespread pre-1991 understanding that courts’ subpoena powers are
geographically limited, if the amendments created a system of nationwide service, 1t
would be reasonable to expect they would say so directly.” Id

. In the “Litigation Tips” section, the article states: “This is not the predommant view
of the interplay between Rules 45(b)(2) and 45(c)(3)(A)(ii). These provisions are
generally interpreted as authonzing compelled attendance at tnal by means of
subpoena served on a party or an officer of a party outside the district where the
issuing court 1s located and beyond Rule 45(b)(2)(B)’s 100-mile limit.” Id. (citations
omitted). “Interestingly, while this remains the predominant view, several courts
have recently rejected it, concluding mstead that Rule 45(b)(2) specifies requirements
for proper service of a subpoena to compel attendance while Rule 45(c)(3)(A)(11) sets
forth circumstances under which a subpoena must be quashed, but does not alter the
requirements for proper service.” Id. (citations omitted). “Under the predommant
view, a subpoena to compel trial attendance of a party or party officer need not be
served 1n accordance with Rule 45(b)(2)’s geographical limitations. Under the
minority interpretation, it is necessary to serve the subpoena in one of the places
listed 1n Rule 45(b)}(2). The subpoena is effective only 1f Rule 45(c)(3)(A)(i1) does
not apply, i e., only if the person subpoenaed does not reside or work more than 100
miles from the district court’s location — unless the person is a party or a party

officer” Id

. The article notes that “[n]o appeals court has yet weighed in on the interplay between
Rules 45(b)(2) and 45(c)}(3)(A)(ti). The proper interpretation remamns an open
question.” 1d

International Issues

*

Chnistopher Joseph Borgen, International Legal Developments in Review 1998, 33 INT'L
LAaw. 424, 428 (1999) (noting that 1n First Am. Corp. v Price Waterhouse LLP, 1998 WL
474196 (S.D.N.Y Aug. 13, 1998),° the court had “concluded that the fact that the foreign
non-party did business in New Y ork through an agent was insufficient to permit a deposition
in New York™ because *““‘the place’ where [Price Waterhouse U.K.] and its partners and
employees ‘reside,’ are ‘employed,” or ‘regularly transact[s] business in person’ is not New
York,”” but that if “the deposition were to be conducted in England, the subpoena could not
be1ssued from New York, as Rule 45 contemplated that the subpoena 1ssue from the district
in which the witness was and that {the] district be no more than 100 miles from the witness’s
residence, employ, or place in which he or she regularly transacts business”) (footnote
omitted).

Lawrence W Newman & Michael Burrows, Extraterritorial Reach of Rule 45 Subpoena,

4/16/92 N.Y. L.J 3, (col. 1) (Apr. 16, 1992)

. This article addresses “whether a subpoena duces tecum issued pursuant to Rule 45
and served on a domestic branch of a corporation with branches outside the United

® This particular citation does not appear to be available on Westlaw, but I believe the referenced case 15 also

located at Price Waterhouse LLP v First American Corp , 182FRD 56 (SDNY 1998)
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States may properly reach documents 1n the custody or control of the corporation
located outside the United States,” and concludes that the answer 1s uncertain under
the text of Rule 45. The article notes that prior to the 1991 amendments to Rule 45,
there was a split of authority as to the extraterritonal reach of a subpoena. The Fifth
Circutt, in Cates v. LTV Aerospace Corp , 480 F 2d 620, 624 (5th Cir 1973), held
that “‘a court cannot order production of records 1n the custody and control of a non-
party located 1n a foreign judicial district.”” 4/16/92 N.Y. L.J. 3 (quoting Cates, 480
F.2d at 624). However, the article notes that while some courts agreed with the Cates
holding, others determined the 1ssue differently. For example, in Ghandi v. Police
Dept. of City of Detrort, 74 F.R.D. 115 (E.D. Mich. 1977), the court held that
“pursuant to 45(d)(1) a deponent must ‘produce for inspection and copying the
documents within its custody named in the subpoena regardless of where the
documents are actually located.”” 4/16/92 N.Y. L.J. 3 (citing Ghandi, 74 F.R.D. at
120-22). The article notes that “[t]he reach of a subpoena duces tecum issued
pursuant to old Rule 45 was extended oversees in /n re Jee[, 104 B.R. 289 (Bankr.
C.D. Cal. 1984)].” Id

. The article finds that amended Rule 45(a)(2) has not yet been clarified by the courts.
“The sole guide available is the Notes of the Advisory Commuttee that declare with
regard to Rule 45 that ‘Paragraph (a)(2) makes clear that the person subject to the
subpoena 1s required to produce materials in that person’s control whether or not the
materials are located within the district or within the terrtory within whuch the
subpoena can be served.”” Id. The article argues that the text of Rule 45(a)(2) is
unclear: “Unfortunately, the actual language of subparagraph (a)(2) does not ‘make
clear” that this amendment stands for the proposition attributed to 1t by the Advisory
Committee. There 1s no logical connection between the words of Rule 45(a)(2) and
the power attributed to 1t: No cases are cited, no explanation is given by the Advisory
Committee, and no mention is made of the dispute between the Cates and Ghand:
courts.” Id The article notes that a court faced with deciding this 1ssue will have
three choices. “the narrow position set forth 1in Cates, the ‘expansiomst’ position set
forth 1n Ghand: or a wholly new course, perhaps a compromise between the
aforementioned extremes.” Id. The article concludes that “[i]n light of what appears
to be a conscious, long-term effort to pattern Rule 45 discovery procedures after
those 1n Rule 34, it is logical that subparagraph (a)(2) authorizes the production of
documents and other tangibles located overseas, since some courts have held that
such documents come within the scope of a document request made pursuant to Rule
347 Id The article notes that a court faced with this 1ssue might come up with an
entirely new approach, concluding that the wholesale revision of Rule 45 m 1991
renders previous case law less persuasive See id

Gregory P. Joseph, Assessing Federal Rule 45, 12/28/92 NAT’L L.J. 23, (col. 1) (1992).

. “The person subpoenaed for documents under Rule 45 must produce all documents
that are in his or her custody or control, even 1f they are outside the district in which
the subpoena 1s served . .. {For] example, the lawyer appearing before the District
of Minnesota 1s empowered to subpoena a New York company for documents that
the company controls in Africa or Europe.” Id (footnote omitted).
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. C. Evan Stewart, Infernational Business Raises Jurisdictional Issues, 3/16/92 NAT'L L.J.

S11, (col. 1) (1992).

. This article examines this question: “Can a civil litigant, be 1t a private party or a
federal agency, compel a U.S. subsidiary of a foreign corporation to produce
documents of 1ts parent company, or produce its parent company’s officers to give
testimony, when there is no jurisdictional authority over the parent or its officers?”
Id. The article concludes that “[t]he answer relates to the ability of the subsidiary to
control its parent,” citing to one case that had found that a U.S. subsidiary was not
required to produce information in the possession of its parent company because it
did not control the parent and did not have possession, custody, or control of the
information, and to another case that held that a plaintiff was required to produce a
former officer for deposition because the former officer continued to be associated
with corporate entities in which the plaintiff had a majority controlling interest and
the plaintiff had the power to produce him. /4.

. Noting that often a foreign parent will place one of its officers as a director of its U.S.
subsidiary, and that this subjects these individuals to being called to testify in civil
litigation, the article suggests that this can be avoided by seeking protective orders
under Rule 26(c) or by relying on certain courts’ standing orders, such as one that
provides that “any officer, director or managing agent of a corporate party can submit
an affidavit in response to a deposition notice or subpoena, stating that he or she has
no knowledge regarding the dispute or controversy.” Id.

. David D. Siegel, Federal Subpoena Practice Under the New Rule 45 of the Federal Rules
of Ctvil Procedure, 139 F.R.D. 197, 215 (1992) (“Service of a U.S. subpoena on an alien
outside the country 1s a nullity, but service outside the country on a United States citizen 1s
permussible under a special, albeit rarely used, statute, 28 U.S.C.A. § 1783.”).

Production Format
. Sedona Commentary, supra, at 204 (“*Although Rule 45 was amended to ciarify the right to
ask for a specific production format, it is not yet clear that those serving subpoenas are taking

advantage of this change.”).

Necessity of Subpoena for Party Deposition
. C. Evan Stewart, International Business Raises Junsdictional Issues, 3/16/92 NAT'L L.J.

S11, (col. 1) (1992) (“To compel a person to be a deponent, regardiess of party or non-party
status, a subpoena under Rule 45 is necessary.”) (emphasis added).
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APPELLATE-CIVIL RULES PROJECTS

The Appellate Rules occasionally intersect with the Civil Rules in ways going beyond the
common event that parallel provisions appear 1n Appellate, Bankruptcy, Criminal, and even
Evidence Rules. A recent example is provided by proposed Civil Rule 62.1 and Appellate Rule 12.1,
now pending before Congress. Appellate Rule 4(a}, governing the time to appeal in civil actions,
has inspired several joint projects to adopt integrated amendments. At least two Rule 4 projects now
betore the Appellate Rules Committee have prompted appointment of a joint Subcommuttee designed
to facilitate commumcation and coordination. The Civil Rules Committee members of the
Subcommittee are Judges Colloton and Walker, along with Peter Keisler.

Memoranda on these two projects to the Appellate Rules Commuttee from Reporter-Professor
Struve are attached. This Note provides only a brief description.

The first project springs from Civil Rule 58, which says that judgment need not be entered
on a separate document when the court disposes of any of five enumerated post-judgment motions.
The problem is that the order disposing of the motion may lead to an altered or amended judgment.
That in turn implicates the Appellate Rule 4 time to appeal. One approach would be to amend Rule
58 to require a separate document when disposition of the motion alters or amends the judgment.
Appellate Rule 4 still would need to be considered to determine whether a new or amended notice
of appeal should be required if the judgment is altered or amended. One possibility would be to
adopt for civil actions the approach taken by Appellate Rule 4(b) for criminal cases — a new or
amended notice of appeal 1s not required

The second project presents a far more complex set of 1ssues. Only the simplest are sketched
here. The starting point is 28 U.S.C. § 2072(c), which authorizes rules that "define when a ruling
of a district court 1s final for the purposes of appeal under section 1291 * * *" [Litigants
disappointed with a district-court ruling that disposes of part of an action may attempt to
"manufacture” finality. Unconditional dismissal of all remaining parts of the action with prejudice
is accepted by most circuits as establishing a final judgment. Fancier strategies have produced mixed
results. The leading candidate for consideration — although not the only one — is the approach that
conditionally dismisses all remaining parts of the action with prejudice. The condition 1s that
dismissal is with prejudice unless the court of appeals reverses the ruling that displeased the
appellant; then the parts dismissed with conditional prejudice can be revived. If this practice were
to be addressed in the Civil Rules, the most likely places would be Rule 41 or 54, or perhaps a new
Rule 41.1 or 54.1. There are many challenges, including framing a rule that accommodates
multiparty or multiclaim cases, deciding how far to involve the district court in determining whether
finality can be manufactured in this way, and resolving such issues as the need to ensure that revival
of the conditional-prejudice dismissal can be accomplished as part of a continuing action so as to
avoid limitations problems.

Quiet moments seldom appear on the Appellate Rule 4 front. It may be that some other Rule
4 question will arise so soon as to make additional work for the joint Subcommittee and eventually
for both advisory committees. However that may be, the two pending projects will present the
opportunity for fine-grained work in ways that do not often occupy the Civil Rules Commuttee.
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MEMORANDUM

DATE: March 27, 2009

TO: Advisory Committee on Appellate Rules
FROM: Catherine T. Struve, Reporter

RE: Item Nos. 08-AP-D, 08-AP-E, and 08-AP-F

The Appellate Rules Commuttee has been discussing a number of items that are also of
interest to the Civil Rules Commuttee. The two Committees are moving forward with joint
efforts on these items. This memo discusses one such cluster of 1ssues, concerning tolling
motions; another memo, on Item No. 08-AP-H, discusses the other set of issues (which relates to
“manufactured finality™).

The tolling-motion items arise from comments' submitted on the amendment to Appellate
Rule 4(a)(4)(B)(ii).” One comment, from Peder Batalden, ponts out that under Rule 4(a)(4)(B)
the time to appeal from an amended judgment runs from the entry of the order disposing of the
last remaining tolling motion. In some scenarios, Mr. Batalden suggests, the judgment might not
be issued and entered until well after the entry of the order. Mr. Batalden suggests that Rule
4(a)(4)(B)(ii) be amended by deleting “or a judgment altered or amended upon such a motion.”
The other two comments are from Public Citizen Litigation Group {*“Public Citizen™) and the
Seventh Circuit Bar Association Rules and Practice Committee (the “Bar Association”); these
two commenters suggest that Rule 4(a) be amended so that the initial notice of appeal in a civil
case encompasses appeals from any subsequent order disposing of a postjudgment motion.
(Such an approach would parallel that taken in Rule 4(b)(3)(C) for notices of appeal in criminal
cases.)

! The full text of the comments 1s available at
hitp://www.uscourts.gov/rules/2007_Appellate Rules_Comments_Chart.html.

2 That amendment has been approved by the Supreme Court and will take effect, absent
contrary action by Congress, on December 1, 2009. Rule 4(a)(4)(B)(i) would then read:

(i) A party intending to challenge an order disposing of any motion lsted in Rule 4(a)(4)(A),
or a fudgnent-altered-or-amended judgment’s alteration or amendment upon such a
motion, must file a notice of appeal, or an amended notice of appeal — in compliance
with Rule 3(c) — within the time prescribed by this Rule measured from the entry of the
order disposing of the last such remaining motion.
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Part I of this memo summarizes research’ and discussions to date concerning Mr.
Batalden’s suggestion. Part If does the same with respect to the suggestions by Public Citizen
and the Bar Association. The memo incorporates insights from Judge Kravitz and Professor
Cooper as well as from the Appellate Rules Commttee’s fall 2008 discussions.

L The potential time lag between the order and the amended judgment

Mr. Batalden’s insight is an astute one: there may indeed be some instances when more
than 30 days elapses between the entry of an order disposing of a postjudgment motion and the
entry of any amended judgment pursuant to that order. A possible way to fix the problem would
be to amend Civil Rule 58 to follow the approach taken by the Seventh Circuit, which has read
Civil Rule 58(a)’s reference to orders “disposing of” tolling motions to mean orders denying
postjudgment motions. See Kunz v. DeFelice, 538 F.3d 667, 673 (7th Cir. 2008).

One situation in which Mr. Batalden’s concern may arise involves remittitur.’ Suppose
that the district court conditionally grants a new trial unless the plaintiff agrees to accept a
reduced award within 40 days from the date of entry of the court’s order. Suppose further that as
of Day 30 the plaintiff has not decided whether to accept the reduced award. If the plaintiff
decides not to accept the reduced award, the case is headed to a new trial; thus, until the plaintiff
makes a decision on this issue (or the 40-day time period runs out) there would seem to be no
final judgment. In this scenario, the defendant’s options appear to be:

? A longer treatment of some points discussed in this memo can be found in the agenda
materials for the Appellate Rules Committee’s fall 2008 meeting, which are available at
http://www.uscourts.gov/rules/Agenda%20Books/ Appellate/ AP2008-11.pdf.

4 Another such situation might occur in a case involving a request for complex injunctive
relief. Suppose that the district court enters a judgment that includes an injunction. Suppose
further that, in response to a timely tolling motion, the district court enters an order which (1)
grants the motion and (2) directs the parties to attempt to agree on a proposed amended judgment
embodying a less extensive grant of injunctive relief. And further suppose that it takes the
parties longer than 30 days after the entry of the order to agree on the wording of the proposed
amended judgment. This scenario, however, seems likely to be relatively rare. When the court
grants injunctive relief, Civil Rule 58(b)(2)’s directive that “the court must promptly approve the
form of the judgment, which the clerk must promptly enter” will apply. And a background
principle — reflected in Civil Rule 58 until 2002 — has been that attorney submission of a
suggested form of judgment should occur only in rare cases. Moreover, a persuasive argument
can be made that in such a situation there is no final and appealable judgment until the parties
have submitted, and the court has approved, the wording of the proposed amended judgment.
See, e.g., Goff v. Nix, 113 F.3d 887, 889-90 (8th Cir. 1997); Bradley v. Milliken, 468 F.2d 902,
902-03 (6th Cir. 1972).
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(1) file the notice of appeal by Day 30, and then either withdraw the notice of
appeal (if the plaintiff rejects the reduced award) or amend the notice of appeal (if the
plaintiff accepts the reduced award and the judgment 1s amended to reflect the reduced
award);

(2) point out the timing problem to the district court and seek an extension of time
to file the notice of appeal under Rule 4(a)(5); or

(3) wait to file the notice of appeal until the judgment has become final by virtue
of the plaintiff’s acceptance of the reduced award.

The risks and benefits of Option 3 depend in part on whether a separate document 1s required for
the order “disposing of” — in this mstance, conditionally granting — the new trial motion. Ifa
separate document 1s required and has not been provided, then the litigant can select Option (3)
without concern, because the time to take an appeal from the order has not yet commenced to
run. However, if a separate document is not required, Option (3) seems riskier. Granted, even if
a separate document is not required a strong argument can be made that choosing Option (3)
results in a timely notice: It would make little sense to penalize a litigant for waiting to appeal
until there exists an appealable final judgment. But Rule 4(a)(4)(B)(ii} might be read to require a
contrary result: ““A party intending to challenge an order disposing of any motion listed in Rule
4(a)(4)(A), or a judgment altered or amended upon such a motion, must file a notice of appeal, or
an amended notice of appeal--in compliance with Rule 3(c)--within the time prescribed by this
Rule measured from the entry of the order disposing of the last such remaining motion.”

During the fall 2008 Appellate Rules Committee meeting, one attorney member noted
that he had seen this situation arise in his practice. And a judge member noted that even if
problems in this area turn out to be rare overall, such problems are very serious when they do
arise. However, it is questionable whether Mr. Batalden’s proposed amendment would solve the
problem. Under Mr. Batalden’s proposal, Rule 4(a}(4)(B)(ii) would be amended to read: “A
party intending to challenge an order dlSpOSlng of any motion listed in Rule 4(a)(4)(A);ora

- must file a notice of appeal, or an amended
notice of appeal--in compliance with Rule 3(0)--w1thm the time prescribed by this Rule measured
from the entry of the order disposing of the last such remaining motion.” This change would
remove the requirement that the notice of appeal challenging the judgment’s alteration or
amendment be filed within 30 days from entry of the order disposing of the motion. But in the
scenario described above, this change would not remove the incongruity concerning the tuming of
a notice of appeal challenging the order itself; Rule 4(a)(4)(B)(ii) would still purport to direct that
such a notice of appeal be filed within 30 days after entry of the order, even if there is not yet a
final and appealable judgment on that 30" day. Morcover, the proposed change might be
undesirable in that it would remove from the Rule text which currently serves to remind would-
be appellants of the need to file a notice of appeal that encompasses the amendment or alteration
of the judgment (if the appellant wishes to challenge that alteration or amendment).
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Discussions with Judge Kravitz and Professor Cooper have 1dentified an alternative
possibility. If Civil Rule 58 were amended to expressly require a separate document for orders
granting tolling motions, then the difficulty described above would be very unlikely to arise.’
Civil Rule 58(a) currently reads:

(a) Separate Document. Every judgment and amended judgment must be set out i
a separate document, but a separate document 1s not required for an order
disposing of a motion:

(1) for judgment under Rule 50(b);

(2) to amend or make additional findings under Rule 52(b);

(3) for attorney's fees under Rule 54;

(4) for a new trial, or to alter or amend the judgment, under Rule 59; or
(5) for relief under Rule 60.

Professor Cooper has suggested possible alternatives for revising Rule 58(a}).

. “Every judgment and [altered or]® amended judgment must be set out in a separate

document, but a separate document is-notrequired-for-anorder-disposing of amotion 1s

required for an order disposing of any of the following motions only if the order directs
entry of an altered or amended judgment: * * *."

. "Every judgment and [altered or] amended judgment must be set out in a separate
document, but a separate document 15 not required’ for an order disposing of amotton any

of the following motions without altering or amending the judgment: * * *.

. “Bvery judgment and [altered or] amended judgment must be set out 1n a separate
document, but a separate document 1s not required for an order disposingof-amotron that
-- without amending the judgment -- disposes of a motion: * * *."

3 The difficulty would arise only if the district court, when entering the order granting the
tolling motion, provides the required separate document even though the order itself
contemplates further proceedings with respect to the amendment of the judgment.

¢ The argument for adding “altered or” is that this language would fit with Appellate
Rule 4(a)(4)(B)(it), which refers to alteration as well as amendment of a judgment.

7 In the options that state when the separate document “is not required,” a possible
variation might add the proviso “— unless the court directs — .
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L. Expanding the scope of an original notice of appeal to encompass dispositions of
postjudgment motions

The possible revision to Civil Rule 58(a) — discussed 1n Part I of this memo — would
address Mr. Batalden’s concern but would not address the concerns raised by Public Citizen and
the Bar Association. An amendment designed to address the latter concerns would sweep more
broadly.

Public Citizen suggests deleting Rule 4(a){(4)(B)(ii) and substituting a provision stating
that “the onginal notice of appeal serves as the appellant’s appeal from any order disposing of
any post-trial motion.” Public Citizen argues that where the appellant has already filed a notice
of appeal from the original judgment, it serves no useful purpose to require a new or amended
notice of appeal when the appellant also wishes to challenge the disposition of a post-judgment
motion. Public Citizen asserts that there are many instances when a notice of appeal does not
itself provide clear notice of the precise nature of the 1ssues to be raised on appeal - for example,
when a notice of appeal from a final judgment brings up for review issues relating to prior orders
that merged into that judgment. In many instances, Public Citizen argues, the appellee instead “is
put on notice of the issues on appeal when, shortly after an appeal is filed, the appellant states the
issues on a form or in some other filing required by the circuit clerk.” Thus, deleting the
requirement that appellants file a new or amended notice in order to challenge the disposition of
a postjudgment motion “would prevent the inadvertent loss of issues on appeal, without harming
appellees or the courts.”

The Bar Association reports that participants in a discussion of the proposed Rules
amendments in December 2007 doubted whether the proposed amendment to Rule 4(a)(4)(B)(11)
“would have any practical effect because, if there is any chance that the amended judgment could
be argued as affecting the appeal, the appealing party always will file an amended notice of
appeal.” Participants suggested amending Rule 4(a) “to state that any post-appeal amendment to
an underlying judgment 1s automatically incorporated into the scope of the originally filed notice
of appeal.”

In assessing these proposals it is worthwhile to note Rule 4(b)’s approach with respect to
criminal appeals. Rule 4(b)(3)(C) provides, with respect to criminal appeals, that “[a] valid
notice of appeal is effective--without amendment--to appeal from an order disposing of any of
the motions referred to 1n Rule 4(b)(3)(A).” The substance of this language came into the Rule
in the 1993 amendments, which added, among other features, the following provision:
“Notwithstanding the provisions of Rule 3(c), a valid notice of appeal is effective without
amendment to appeal from an order disposing of any of the above motions.” Interestingly, the
1993 Committee Note to Rule 4(b) does not explain this addition. Instead, the Committee Note
focuses its explanation on the addition of language designed to make clear that certain types of
post-verdict motions in criminal cases did not nullify a previously-filed notice of appeal.

The 1993 amendments also added Rule 4(a)’s language specifying that one wishing to
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challenge the disposition of a postjudgment motion in a civil case must amend a previously-filed
notice of appeal. (Prior to 1993, such an admonition would have been unnecessary as a technical
matter, because from 1979 to 1993 Rule 4(a) provided that a tolling motion nullitied any
previously-filed notice of appeal.) As shown in the April 1991 Appellate Rules Committee
Minutes, the substance of both these changes was adopted in the course of the same meeting. At
that mecting, the Committee decided both (1) to adopt language 1n Rule 4(a) stating that a
challenge to the disposition of a post-judgment motion in a civil case requires a new or amended
notice of appeal® and (2) to adopt in Rule 4(b) language stating that a previously-filed notice of
appeal encompasses the disposition of tolling motions.’

¥ The minutes state in relevant part:

Judge Keeton asked whether the intent of the motion was to eliminate the
requirement of a new notice of appeal. Judge Williams stated that the rule should not add
any more requirements as to notices of appeal than those already in Fed. R. App. P. 3. He
suggested that the Committee Note make reference to Fed. R. App. P. 3(c) and state that
in order to appeal from disposition of a post trial motion a party may need to file a new
notice of appeal or amend the oniginal notice.

Judge Keeton suggested a revision of the sentences in question to read as follows:

An appeal from an order disposing of any of the above motions requires an
amendment of the party’s previously filed notice of appeal in compliance
with Rule 3(c). Any such amended notice of appeal shall be filed within
the time prescribed by this Rule 4 measured from the entry of the order
disposing of the last of all such motions.

Minutes of the April 17, 1991, Meeting of the Advisory Committee on Federal Rules of
Appellate Procedure (“April 1991 Minutes™), at 14-15.

? The minutes state in relevant part:

Judge Logan suggested eliminating the language at lines 33 through 41 of the
draft requiring a new notice or amended notice of appeal 1n order to bring an appeal from
denial of a post trial motion. Judge Logan moved, and the motion was seconded by Judge
Ripple, substitution of the following language for lines 33 through 41 of the draft:

Notwithstanding the provision of Rule 3(c}, a valid notice of appeal is
effective without amendment to appeal from an order disposing of any of

the above motions.

April 1991 Minutes at 18.

337



The April 1991 Minutes do not explain why the Committee dectded to take these
differing approaches with respect to civil and criminal appeals. One reason might be that
members were more concerned about criminal defendants’ appeals due to the particularly serious
nature of the stakes in criminal cases. Another reason might be that in most criminal cases the
potential for confusion (as to what the defendant-appellant is hkely to be appealing from) is
relatively small; thus, providing that the initial notice of appeal encompasses challenges to
subsequent dispositions of tolling motions probably does not make 1t difficult for the government
to discern the nature of the orders being appealed. In complex civil cases, by contrast, there may
be multiple postjudgment motions involving varous parties, which might make it harder for the
appellee to discern, in the first instance, which orders are being appealed if Rule 4(a) were to
provide that an initial notice of appeal encompasses challenges to subsequent orders disposing of
tolling motions.

Relevant questions, then, include whether current practice under Rule 4(a)(4)(B)(it) poses
undue difficulties for practitioners, and, if so, whether the benefits of a provision directing that an
initial notice of appeal be read to encompass any challenges to subsequent dispositions of tolling
motions would outweigh the possible downsides of such a provision. As Public Citizen’s
comments suggest, a key question might be whether, under such a regime, the notice of appeal
would provide sufficient information to the appellee, and if not, whether other filings early in the
course of the appeal would supply the missing specificity.

If the decision were taken to change Rule 4(a)’s approach so as to provide that an 1nitial
notice of appeal encompasses challenges to any subsequent dispositions of post-judgment
motions, it would be necessary to consider how to implement that change. It seems unlikely that
28 U.S.C. § 2107(a)’s general requirement that the notice of appeal be filed “within thirty days
after the entry of such judgment, order or decree” would pose a barrier to providing that a
previously-filed notice of appeal could encompass a later-issued order disposing of a tolling
motion; one could read the statutory language as setting an outer time limit, not as requiring that
the notice of appeal be filed “after” the entry of the judgment, order or decree. That reading
would be consistent with the treatment accorded notices of appeal filed after announcement but
before entry of a judgment, see Appellate Rule 4(a)(2).

However, the details of the drafting might be challenging. If one were to simply mirror,
in Rule 4(a)(4), the Rule 4(b)(3)(C) language - “A valid notice of appeal is effective--without
amendment--to appeal from an order disposing of any of the motions referred to in [Rule
4(a)(4)(A)]” — that language could reach somewhat broadly in complex cases. Also, in the
civil-appeal context' there is a fair amount of caselaw stating that a notice of appeal that

' Though I have not specifically studied the question, my casual impression is that the
“expressio unius” question concerning notices of appeal arises more rarely in the criminal-appeal
context. This impression might, however, be mistaken. For examples of decisions addressing
this question in the criminal context, see United States v. Adrian, 978 F.2d 486, 489 (9th Cir.
1992), overruled on other grounds by United States v. W.R. Grace, 526 F.3d 499 (9th Cir. 2008),
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enumerates fewer than all the possible 1ssues for appeal fails to encompass the other 1ssues
(applying the “expressio umus” canon).' Questions might arise whether such a narrowly-drafted
notice of appeal should qualify for the new treatment, or whether the fact that 1t specified only
particular orders would prevent it from encompassing the later disposition of the postjudgment
motions.

III. Conclusion

At the Appellate Rules Commuttee’s fall 2008 meeting, 2 member asked whether an
amendment addressing Mr. Batalden’s concerns would also address the other two commenters’
concerns, and vice versa. The answer appears to be no. Though the issues treated in Parts I and
IT of this memo concern the same general topic — the treatment of challenges to the disposition of
post-judgment motions — it is easy to envision an amendment that would address one of those
issues without addressing the other. The possible amendment to Civil Rule 58(a) — discussed in
Part I — would address Mr. Batalden’s concern but would not address the questions raised by
Public Citizen and the Bar Association: Even if Civil Rule 58(a) were amended to require a
separate document for orders granting tolling motions, that would simply affect the timing for
filing a notice of appeal from such an order. Public Citizen and the Bar Association suggest
eliminating the requirement for such a notice of appeal 1n instances where the would-be appellant
has already filed a notice of appeal from the original judgment. Conversely, amending Appecllate
Rule 4(a) as suggested by Public Citizen and the Bar Association would not fully address Mr.
Batalden’s timing concern, because a litigant who had not previously filed a notice of appeal
from the original judgment — but who wished to challenge the disposition of the tolling motion —
would still face the timing question Mr. Batalden describes.

At a higher level of generality, however, commonalities emerge: Both suggestions
concern the need to ensure a fair procedure for preserving appellate rights. For that reason, both
suggestions merit careful consideration.

and United States v. Oberhauser, 284 F.3d 827, 833 (8th Cir. 2002).

't See, e.g., Brooks v. AIG SunAmerica Life Assur. Co., 480 F.3d 579, 585 (1st Cir.
2007); Navani v. Shahani, 496 F.3d 1121 (10th Cir. 2007); Constructora Andrade Gutierrez, S.A.
v. American Intern. Ins. Co. of Puerto Rico, 467 F.3d 38, 44 (1st Cir. 2006); Parkhiil v.
Minnesota Mut. Life Ins. Co., 286 F.3d 1051, 1058 (8th Cir. 2002). Some cases take a more
forgiving approach. See, e.g., Satterfield v. Johnson, 434 F.3d 185, 190-91 (3d Cir. 2006),
Nieves-Marquez v. Puerto Rico, 353 F.3d 108, 122-23 (1st Cir. 2003).
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MEMORANDUM

DATE: March 27, 2009

TO: Advisory Committee on Appellate Rules
FROM: Cathenine T. Struve, Reporter

RE: Item No 08-AP-H

At its fall 2008 meeting, the Appellate Rules Committee discussed the possibility of
amending the Rules to respond to the circuit split on the viability of “manufactured finality” as a
means of securing appellate review. “Manufactured finality”” describes instances when the
district court dismisses with prejudice fewer than all of the plaintiff’s claims and the plaintiff
then voluntarily dismisses the remaining claims in the hopes of achieving a final — and thus
appealable — judgment.! The Appellate Rules Committee noted the importance of seeking the
views of the Civil Rules Committee, and the two committees are now proceeding to address the
issue jontly.

Part I of this memo briefly reviews the nature of the problem?; Part II discusses some
possible ways of responding to it. The memo incorporates insights from the Appellate Rules
Committee’s fall discussion and from discussions since then with Judge Kravitz and Professor
Cooper.

I. The “manufactured finality” doctrine

28 U.S.C. § 1291 authonzes appeals from final decisions of the district courts, and the

! See Mark 1. Levy, Manufactured Finality, Nat’1 L.J., May 5, 2008; Laurie Webb Daniel,
Circuit Split Report: Appellate Jurisdiction When Claims Are Voluntarily Dismissed Without
Prejudice, The Appellate Advocate, Issue 2, 2008; Mark R. Kravitz, Creating Finality, Nat’l L.J.,
July 8, 2002, at B9:

A litigant’s desire to manufacture finality may also arise from events other than the
dismissal of a claim. This might happen, for example, if the court denies a motion to strike a
defense that the plaintiff fears will be dispositive, or grants summary judgment on a central fact
without dismissing a claim, or denies the plaintiff’s motion for summary judgment. (As to the
third of these examples, see the Helm Financial Corporation case cited in footnote 25.)

2 A longer treatment of some points discussed 1n this memo can be found in the agenda
materials for the Appellate Rules Committee’s fall 2008 meeting, which are available at
http://www.uscourts.gov/rules/Agenda%20Books/Appellate/AP2008-11.pdf.
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Supreme Court has defined final decisions as those that “end[] the litigation on the merits and
leave[] nothing for the court to do but execute the judgment.”” The policies behind the final
judgment rule include the need to conserve appellate resources, avoid piecemeal appeals, and
curb the delay that such piecemeal appeals could cause in the district court.

But there are costs to the final judgment rule, and thus both Congress and the rulemakers
have adopted certain safety valves. Of most relevance here, 28 U.S.C. § 1292(b) permits
interlocutory appeals - but only if both the district court and the court of appeals grant
permission, and only if the district court certifies both that an immediate appeal “may materially
advance the ultimate termination of the litigation” and that the challenged order “involves a
controlling question of law as to which there is substantial ground for difference of opinion.”
Civil Rule 54(b) only requires permission from the district court (not the court of appeals); it
permuts the district court (1n cases involving multiple claims or parties) to “direct entry of a final
judgment as to one or more, but fewer than all, claims or parties.” However, Rule 54(b)
certification is only proper if the district court certifies “that there is no just reason for delay.”
This determination lies within the district court’s discretion.

These safety valves may not always address a litigant’s concerns. If the court dismisses
the plaintiff’s most important claims (“central claims™), leaving only claims about which the
plaintiff cares less (“peripheral claims”™),* the continued pendency of the peripheral claims means
there is no final judgment despite the dismissal of the central claims. The district court may not
be willing to enter a final judgment on the central claims under Civil Rule 54(b); for example, the
district court may not be convinced that there is “no just reason for delay” in entering the final

? See, e.g., Cunningham v. Hamilton County, Ohio, 527 U.S. 198, 204 (1999) (internal
quotation marks omitted).

* I borrow the terms “peripheral” and “central” from Rebecca A. Cochran, Gaining
Appellate Review by “Manufacturing” a Final Judgment Through Voluntary Dismissal of
Peripheral Claims, 48 Mercer L. Rev. 979, 982 (1997).

Distinct issues are posed when the district court dismisses the plaintiff’s federal-law
claims with prejudice and dismisses supplemental state-law claims without prejudice under 28
U.S.C. § 1367(c). See, e.g., Erie County Retirees Ass'n v. County of Erie, Pa., 220 F.3d 193, 202
(3d Cir. 2000) (“While the district court's order in this case did permit appellants to reinstitute
their dismissed state law claims, they could do so only in state court, as there would be no basis
for the district court to exercise jurisdiction over such a reinstituted action. Thus, we have
jurisdiction over this appeal.”); Amazon, Inc. v. Dirt Camp, Inc. 273 F.3d 1271, 1275 n.4 (10th
Cir. 2001) (“The district court's decision to decline supplemental jurisdiction over the state law
claims effectively excluded the remainder of Amazon's suit from federal court through no action
of Amazon, and the order is therefore final as to the federal court proceedings.”). I do not
address these issues in this memo.
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judgment.” And, similarly, there may not be strong arguments that the order dismissing the
central claims “involves a controlling question of law as to which there is substantial ground for
difference of opinion™ and that “an immediate appeal from the order may matenally advance the
ultimate termination of the litigation”; even 1f there are good arguments to this effect, a
permissive appeal under Section 1292(b) requires both trial court and appellate court
permission.® But what if the plaintiff voluntarily dismisses the peripheral claims, thus leaving no
claims in the suit? Can the plaintiff thereby “manufacture” a final judgment? It should first be
noted that in many nstances the plaintiff will need either the consent of all parties who have
appeared or court permission in order to dismiss the remaining claims.”

Several scenarios might then result. Each scenario involves the district court’s dismissal
of the plaintiff’s central claim, followed by the plamtiff’s dismissal of the remaining peripheral
claims. The circuits vary in their treatment of these scenarios; what follows is not an exhaustive
listing of the caselaw, but rather a survey of representative cases.

Peripheral claims dismissed with prejudice.® In this scenario, most courts take the
view that there exists a final, appealable judgment.’

> Even if the district judge is willing to enter a Rule 54(b) judgment, there are some outer
limits on the district judge’s discretion to do so. See, e.g., Horwitz v. Alloy Automotive Co., 957
F.2d 1431, 1434 (7th Cir. 1992).

S For the transcript of a colloquy in which a district judge criticized the Seventh Circuit
for its unwillingness to permit interlocutory appeals and Rule 54(b) appeals, see Horwitz v. Alloy
Automotive Co., 957 F.2d 1431, 1437-39 (7th Cir. 1992).

7 The plaintiff may file a notice of dismissal without party consent or court order if the
notice is filed “before the opposing party serves either an answer or a motion for summary
judgment.” Civil Rule 41(a)(1)(A)(1). This might occur, for example, if the plaintiff’s most
important claims were dismissed on a pre-answer motion to dismiss under Civil Rule 12(b)(6).

Even if all parties consent to the dismissal of the peripheral claims and to the plaintiff’s
attempt to appeal the dismissal of the central claims, it is to be expected that the court of appeals
will consider itself bound to raise the question of appellate jurisdiction. See, e.g., Horwitz v.
Alloy Automotive Co., 957 F.2d 1431, 1435 (7th Cir. 1992).

¥ Courts of appeals have permitted the plaintiff-appellant (who had previously dismissed
peripheral claims without prejudice) to stipulate on appeal that the dismissal of the peripheral
claims is with prejudice — thus providing appellate jurisdiction. See, e.g., JTC Petroleum Co. v.
Piasa Motor Fuels, Inc., 190 F.3d 775, 776-77 (7th Cir. 1999).

® See John's Insulation, Inc. v. L. Addison & Assoc., Inc., 156 F.3d 101, 107 (ist Cir.
1998); Rabbi Jacob Joseph Sch. v. Province of Mendoza, 425 F.3d 207, 210 (2d Cir. 2005);
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However, one case from the Eleventh Circuit suggests a different view. In Druhan v.
Amencan Mutual Life, 166 F.3d 1324 (11 Cir. 1999), the distnict court denied plaintiff’s motion
to remand, holding that her claims were completely preempted by ERISA. The plaintiff then
secured a voluntary dismissal of her “ERISA” claim with prejudice. See1d. at 1325. The court
of appeals held that the order denying remand was unreviewable; 1t stated both that there was no
longer a case or controversy (because the plaintiff herself had requested the dismissal) and that
Congress has not authorized appeals from orders denying remand. Id. at 1326. In so holding, the
court of appeals recognized the existence of caselaw from other circuits stating “that allowing
appeals from voluntary dismissals with prejudice ‘furthers the goal of judicial economy by
permitting a plaintiff to forgo litigation on the dismissed claims while accepting the risk that if
the appeal is unsuccessful, the litigation will end.”” Id. (citing Chappelle v. Beacon
Communications Corp., 84 F.3d 652, 654 (2d Cir. 1996)). The Druhan majority refused to
follow such precedents, reasoning that the decision to adopt such a view “rests in the hands of
Congress, which, along with the Constitution, sets the boundaries of this court's jurisdiction.” /d.
at 1326. Judge Barkett concurred in the determination that the court of appeals lacked
jurisdiction, on the ground that the plaintiff could have continued to press her claim under
ERISA, and thus that authorities from other circuits (holding that a veluntary dismissal with
prejudice of all remaining claims creates a final judgment) were inapposite. Seeid. at 1327
(Barkett, J., concurring).

More recently, an Eleventh Circuit panel majority held (over a dissent) that Druhan (and
another similar case) did not govern the question of appealability 1n a case where the plaintiff
suggested that the district court should dismuss its claims with prejudice after the district court
issued an order excluding the testimony of plaintiff’s expert witness: “Unlike the remand orders
at issue in Druhan and Woodard that concerned only the forum where the cases would be heard,
the sanctions order here excluding plaintiff's legal expert was case-dispositive because it
foreclosed Fitel from presenting the expert testimony required to prove professional negligence,
which was a core element in all of its claims.” OFS Fitel, LLC v. Epstein, Becker and Green,
P.C., 549 F.3d 1344, 1357 (11th Cir. 2008). The OFS Fitel majority viewed Druhan as a case in
which the plaintiff voluntarily dismissed her claims and was therefore not “adverse” to the
judgment; that being so, the OFS Fitel court reasoned, the plaintiff could not challenge the
judgment by appealing. By contrast, the court viewed the OFS Fitel plaintifl as adverse to the
judgment and viewed the dismissal as not so much voluntary as invited out of a recognition that
the court’s prior sanctions order had effectively ended the case. See OFS Fitel, 549 F.3d at 1358.

Peripheral claims conditionally dismissed with prejudice — 1.e., plaintiff dismisses the
peripheral claims on the understanding that the dismissal is with prejudice unless the court of

Chappelle v. Beacon Communications Corp., 84 F.3d 652, 654 (2d Cir. 1996); Great Rivers
Co-op. of Se. lowa v. Farmland Indus., Inc., 198 F.3d 685, 688 (8th Cir. 1999).
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appeals reverses the dismissal of the central claims."” In this scenario, the Second Circuit has
held that there is a final judgment:

[When a plantiff is completely free to relitigate voluntarily dismissed claims, the
final judgment rule ordinarily precludes this court from reviewing any adverse
determination by the district court 1n that case. However, where, as here, a
plaintiff's ability to reassert a claim 1s made conditional on obtaining a reversal
from thus court, the finality rule is not implicated in the same way.... Purdy runs
the risk that if lus appeal 1s unsuccessful, his malpractice case comes to an end.
We therefore hold that a conditional waiver such as Purdy's creates a final
Judgment.

Purdy v. Zeldes, 337 F.3d 253, 258 (2d Cir. 2003). However, the Third and Ninth Circuits have
disagreed."

1 Judge Easterbrook has noted the possibility that the principle advocated by the plaintiff
in such a case might be viewed as analogous to “the principle that allows a dispositive issue to
come up, when the plaintiff 1s willing to stake the entire case on its resolution.” First Health
Group Corp. v. BCE Emergis Corp., 269 F.3d 800, 802 (7th Cir. 2001). But the First Health
Group court did not need to decide whether the analogy held, because the plaintiff decided to
dismuss the relevant claims unconditionally, thus removing the jurisdictional question. Id.

' In the Third Circuit, see Federal Home Loan Mortgage Corp. v. Scottsdale Ins. Co.,
316 F.3d 431, 440 (3d Cir. 2003) (“[The Consent Judgment preserved Freddie Mac's right to
reinstate Counts Two and Three, if we were to reverse and remand the district court’s ruling....
The Consent Judgment thus represented an inappropriate attempt to evade § 1291's requirement
of finality.”). The original order had stated that the relevant counts were “dismissed, without
prejudice, subject to the plaintiffs' right to reinstate Counts Two and Three 1f the March 19th
Order should be vacated and this matter remanded for trial by the Third Circuit Court of Appeals
based upon the appeal.” Id. at 437. After oral argument, Freddie Mac sought and obtained a
district-court order dismissing Counts 2 and 3 “with prejudice,” and this rendered the judgment
final. Id. at 442.

In the Ninth Circuit, see Dannenberg v. Software Toolworks Inc., 16 F.3d 1073, 1076
(9th Cir. 1994) (stating that “stipulations to dismiss claims with the right to reinstate upon
reversal ... implicate identical policy concerns” as dismissals without prejudice). See also Cheng
v. C.ILR., 878 F.2d 306, 311 (9th Cir. 1989) (A plaintiff who has alleged several separate claims
could conceivably appeal as many times as he has claims if he is willing to stipulate to the
dismissal of the claims {contingent upon the affirmance of the lower court's judgment) the court
has not yet considered.”). The Ninth Circuit later suggested that the presence of a stipulation
permitting reinstatement of the peripheral claims in the event that the dismissal of the central
claims is reversed on appeal shows intent to circumvent the final judgment rule, and thus
indicates that appellate jurisdiction should be disallowed; in making this observation, the court
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Peripheral claims dismissed without prejudice, and the statute of limitations has run
out on the peripheral claims (or there 1s some other reason why the peripheral claims cannot be
reasserted). This scenano ought to be functionally similar to a dismmssal with prejudice. The
statute of limitations, if it has run, would bar the plaintitf from reinstating the peripheral claims,
assuming that the defendant properly asserts the statute of limitations bar in the future
proceeding. Panels in the Second, Third and Tenth Circuits have approved such an approach.'?

The Fourth Circuit took a somewhat similar approach in GO Computer, Inc. v. Microsoft
Corp., 508 F.3d 170 (4th Cir. 2007). The GO Computer plaintiffs had asserted a number of
antitrust claims, including claims for injuries to another company (Lucent). The district court,
expressing serious concemns about the factual basis for the claims based on injuries to Lucent,
struck the allegations relating to those claims from the complaint. Plaintiff obtained
reconsideration of this order by “offer[ing] to voluntarily dismuss its federal claims for continuing
antitrust injuries to Lucent, promising not to seek reinstatement of those claims or to file a new
complaint raising them.” Id. at 174-75. Ultimately, the district court dismissed the other, claims
on statute of limitations grounds and permitted the voluntary dismissal without prejudice of the
claims based on injuries to Lucent. See 1d. at 175. Oddly, when GO Computer appealed, its first
contention on appeal was that the absence of a final judgment deprived the court of appeals of
appellate jurisdiction. Taking a “pragmatic” approach to the final judgment rule, the court of
appeals held that it had jurisdiction:

When the district court dismissed some of GO's claims without prejudice, 1t was
utterly finished with GO's case. The claims 1n question, of course, are those based
on injuries to Lucent that GO never had a right to allege .... GO escaped Rule 11
sanctions and won dismissal without prejudice by promising never to raise these
claims in federal court again. And even if another district court by some chance
did allow GO to file a new complaint for the Lucent claims, that case would be
based on distinct facts from this one; in no sense would GO have saved this action
by amending this complaint. The district court thus rendered a final judgment, and
we have jurisdiction to consider it.

distinguished plain dismissals without prejudice, which the court said leave the plaintiff exposed
to the risk that the peripheral claims will become time-barred. James v. Price Stern Sloan, Inc.,
283 F.3d 1064, 1066 (9th Cir. 2002).

"2 See Chappelle v. Beacon Communications Corp., 84 F.3d 652, 654 n.3 (2d Cir. 1996);
Fassett v. Delta Kappa Epsilon (New York), 807 F.2d 1150, 1155 (3d Cir. 1986) (alternative
holding, over a dissent); Jackson v. Volvo Trucks N. Am., Inc., 462 F.3d 1234, 1238 (10th Cir.
2006). See also Carr v. Grace, 516 F.2d 502, 503 (5th Cir. 1975) (“Under the peculiar
circumstances of this case, we have no difficulty in concluding that a dismissal even ‘without
prejudice’ after the statute of limitations has run 1s a final order for purposes of appeal. The
appealability of an order depends on its effect rather than its language.”). Carr is not directly on
point, for present purposes, because in Carr the entire case had been dismissed.
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GO Computer, 508 F.3d at 176.

Dismissal without prejudice of peripheral claims results in the complete removal of
a particular defendant from the suit. In this context, two courts of appeals have held that the
dismissal creates a final judgment. The Eighth Circuit panel majority, in so holding, reasoned
that cases refusing to permit appeals from the dismissal of a plaintiff’s central claim aganst a
defendant where peripheral claims against the same defendant were later dismissed without
prejudice “further the well-entrenched policy that bars a plaintiff from sphitting its claims against
a defendant. But this policy does not extend to requiring a plaintiff to join multiple defendants 1n
a single lawsuit, so the policy is not violated when a plantiff ‘unjoins’ multiple defendants
through a voluntary dismissal without prejudice.” State ex rel. Nixon v. Coeur D'Alene Tribe,
164 F.3d 1102, 1106 (8th Cir. 1999). The Ninth Circuit, reaching a similar conchusion in Duke
Energy Trading & Marketing, L.L.C. v. Davis, 267 F.3d 1042 (9th Cir. 2001), felt the need to
distinguish Dannenberg v. The Software Toolworks Inc., 16 F.3d 1073 (9th Cir.1994), which the
Duke Energy court characterized as holding that the court of appeals “did not have jurisdiction
under § 1291 over an order granting partial summary judgment where the parties stipulated to the
dismissal of the surviving claims without prejudice, subject to the plaintiff's right to reinstate
them in the event of reversal on appeal.” Duke Energy, 267 F.3d at 1049. The Duke Energy
court distinguished its ruling in Dannenberg on the ground that Dannenberg “did not involve the
effect of the complete dismissal of a defendant pursuant to Rule 41(a)(1)(i) for appellate
jurnisdiction purposes.” Duke Erergy, 267 F.3d at 1049.

The peripheral claims are dismissed without prejudice and there is no reason to
think that their reassertion would necessarily be barred by the statute of limitations or any
other impediment. Panels in the Second,' Third,"* Fifth,"” Seventh,'® Tenth'” and Eleventh'®

1 See Rabbi Jacob Joseph Sch. v. Province of Mendoza, 425 F.3d 207, 210 (2d Cir.
2005); Chappelle v. Beacon Communications Corp., 84 F.3d 652, 654 (2d Cir. 1996).

' See LNC Investments LLC v. Republic Nicaragua, 396 F.3d 342, 347 (3d Cir. 2005).
See also Morton Int’l, Inc. v. A.E. Staley Mfg. Co., 460 F.3d 470, 477 (3d Cir. 2006).

1 See Swope v. Columbian Chems. Co., 281 F.3d 185, 192 (5th Cir. 2002).
'¢ See Horwitz v. Alloy Auto. Co., 957 F.2d 1431, 1435-36 (7th Cir. 1992).

'" See Heimann v. Snead, 133 F.3d 767, 769 (10th Cir. 1998). See also Cook v. Rocky
Mountain Bank Note Co., 974 F.2d 147, 148 (10th Cir. 1992).

** In State Treasurer of State of Michigan v. Barry, 168 F.3d 8 (11th Cir. 1999), an
Eleventh Circuit panel applied circuit precedent stating that “appellate jurisdiction over a
non-final order cannot be created by dismissing the remaining claims without prejudice,” id. at
I1. A panel member wrote separately to criticize that approach and to advocate en banc
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Circuits have concluded that the judgment is not final for appeal purposes 1n this situation. It
should be noted, however, that the Seventh Circuit caselaw on this question 1s in some disarray.”

reconsideration of it, see id. at 21 (Cox, J., specially concurring). The panel majority suggested
that its ruling might be hmited to cases involving “an appellant (1) who suffered an adverse
non-final decision, (2) who subsequently either requested dismissal without prejudice under Rule
41(a)(2), or stipulated to dismissal without prejudice under Rule 41(a)(1), of the remaining
claims.” Id. at 15 n.10.

The Eleventh Circuit subsequently followed Barry, observing that Barry followed this
approach as “1. consistent with 28 U.S.C. § 1291; 2. followed by two other circuits; 3. allowing
district courts, not litigants, to control when and what interim orders are appealed; 4. forcing
litigants to make hard choices and to evaluate seriously their cases; and 5. circuit precedent for
25 years.” Hood v. Plantation Gen. Med. Ctr., Ltd., 251 F.3d 932, 934 (11th Cir. 2001).

In a case decided the same year as Barry, the Eleventh Circuit refused to extend Barry to
a situation in which the plaintiff first voluntarily dismissed certain claims, and the district court
only later dismissed all other claims on the merits. In such a situation, the court explained, the
danger of manipulation of appellate jurisdiction does not exist, and in addition there would be no
opportunity, in such a situation, for the district court to enter a judgment under Civil Rule 54(b).
Schoenfeld v. Babbitt, 168 F.3d 1257, 1265-66 (11th Cir. 1999).

9 A Seventh Circuit panel has narrowly interpreted Horwitz (discussed supra note 16), as
a case that turned on the court’s view of the parties’ and the district court’s intent: “Horwitz did
not announce a principle that dismissal of some claims without prejudice deprives a judgment on
the merits of all other claims of finality for purposes of appeal. Rather, the court concentrated on
the intent of the district court and the parties to bypass the rules.” United States v. Kaufmann,
985 F.2d 884, 890-91 (7th Cir. 1993). In Kaufmann, the court of appeals had dismissed the
defendant’s prior appeal from a judgment of conviction on one count because other counts were
unresolved. The district court then (on the government’s motion) dismissed the other counts
without prejudice under Criminal Rule 48. The court of appeals took jurisdiction of this second
appeal; it emphasized that its disposition of the prior appeal had explicitly contemplated such a
mechanism, and it distinguished Horwirz by concluding that in Kaufmann that the parties were
not attempting to manipulate the court’s jurisdiction. Kaufmann, 985 F.2d at 891.

On the other hand, a Seventh Circuit panel later followed Horwitz after noting the
difficulty of reconciling the circuit’s divergent precedents: “The recent cases disallowing a sort of
manufactured finality like that found in the present lawsuit are consistent with the fundamental
policy disfavoring piecemeal appeals. Hence, West's voluntary dismissal without prejudice is
under current law insufficient to create a final judgment.” West v. Macht, 197 F.3d 1185,
1189-90 (7th Cir. 1999). The West court noted a relatively early case, Division 241
Amalgamated Transit Union (AFL-CIO) v. Suscy, 538 F.2d 1264, 1266 (7th Cir. 1976), in which
the remaining claims had been voluntarily dismissed without prejudice and the court of appeals
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By contrast, panels in the Sixth?® and Federal®' Circuits have concluded that a voluntary
dismissal of the peripheral claims produces a final judgment. Without exphcitly considering the
question of jurisdiction, panels 1n the First** and D.C.” Circuits have reached the ments of
appeals taken after peripheral claims were dismissed without prejudice.

The Eighth Circuit has taken varying approaches to this issue. In Hope v. Klabal, 457
F.3d 784, 789-90 (8th Cir. 2006), the Eighth Circuit panel noted some prior cases in which it had
either recharacterized a dismissal without prejudice as a dismmssal with prejudice™ or had

rejected a challenge to its appellate jurisdiction. The court in West noted that “[s]ubsequent cases
have, without mentioning Division 241, avoided that case's result, though Dnviston 241 has never
been overruled.” West, 197 F.3d at 1188.

On still another hand, the Seventh Circuit yet more recently distinguished West and
followed Kauffman 1n deciding that a prior judgment was final and appealable and thus eligible
for res judicata effect. See Hill v. Potter, 352 F.3d 1142 (7th Cir. 2003). The H:l court rejected
the contention that the prior judgment lacked finality because one of the claims had been
voluntarily dismissed without prejudice. The court explained: “[A] litigant is not permitted to
obtain an immediate appeal of an interlocutory order by the facile expedient of dismissing one of
his claims without prejudice so that he can continue with the case after the appeal is decided....
But, as in United States v. Kaufmann, 985 F.2d 884, 890-91 (7th Cir.1993), and James v. Price
Stern Sloan, Inc., 283 F.3d 1064 (9th Cir.2002), that is not the proper characterization of Hill's
motion to dismiss his claim of retaliation. The record is clear that the reason for the request to
dismiss was to avoid two trials, by joining the claim to the EAS claims that had been dismissed
for failure to exhaust, after exhausting those claims.” Hill v. Potter, 352 F.3d 1142, 1145 (7th
Cir. 2003). As the court’s citation to the James case suggests, it is possible to read this as
endorsing a test that looks to the intent behind the dismissal of the claim without prejudice.

% See Hicks v. NLO, Inc., 825 F.2d 118, 120 (6th Cir. 1987).
2! See Doe v. United States, 513 F.3d 1348, 1354 (Fed. Cir. 2008).

22 See Rymes Heating Oils, Inc. v. Springfield Terminal R. Co., 358 F.3d 82, 87 (st Cir.
2004).

2 GQee Stewart v. District of Columbia Armory Bd., 863 F.2d 1013, 1016 (D.C. Cir.
1988).

# «Following the district court's grant of partial summary judgment, MPB voluntarily
dismissed all its remaining claims for the purpose of making the district court's profits ruling
final and appealable. If MPB took this action assuming that it could later revive its claims for
other relief, it has badly miscalculated. When entered, the district court's profits order did not
resolve all of MPB's claims and therefore was not appealable absent a Fed .R.Civ.P. 54(b)
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dismissed for lack of a final judgment. However, the court adhered to other circuit caselaw and
held that the voluntary dismissal without prejudice created a final judgment ”

The Ninth Circuit has injected an “intent” test into the analysis. In James v. Price Stern
Sloan, Inc., 283 F.3d 1064 (9th Cir. 2002), the court held that the district court’s grant of
plaintiff’s request under Rule 41(a)(2) to dismiss the peripheral claims created a final judgment.
The court distinguished cases where the district court had previously refused a Rule 54(b)
request, reasoning that in James the district court’s grant of the Rule 41(a)(2) request evinced a
judgment similar to that which a district court would make under Rule 54(b). See id. at 1069.
“[W1hen a party that has suffered an adverse partial judgment subsequently dismisses remaining
claims without prejudice with the approval of the district court, and the record reveals no
evidence of intent to manipulate our appellate jurisdiction, the judgment entered after the district
court grants the motion to dismiss 1s final and appealable under 28 U.S.C. § 1291.” Id. at 1070.
The Ninth Circuit’s intent-to-manipulate test seems somewhat unpredictable in application. For
a decision holding — over a dissent — that manipulation foreclosed appellate jurisdiction, see
American States Insurance Co. v. Dastar Corp., 318 F.3d 881, 891 (9th Cir. 2003) (“[T]he parties
appear to have colluded to manufacture appellate jurisdiction by dismissing their indemnity
claims after the district court's grant of partial summary judgment.”). For a case noting questions

determination. A Rule 54(b} determination would have been an abuse of the district court's
discretion-the rejection of one form of Lanham Act equitable relief, an accounting of profits,
should not be appealed until the court has resolved whether MPB is entitled to Lanham Act
injunctive relief.... That being so, MPB may not evade the final judgment principle and end-run
Rule 54(b) by taking a tongue-in-cheek dismissal of its remaming claims. Those claims must be
deemed dismissed with prejudice.” Minnesota Pet Breeders, Inc. v. Schell & Kampeter, Inc., 41
F.3d 1242, 1245 (8th Cir. 1994).

The Eighth Circuit has also suggested that the question could be approached from another
angle, by reviewing the propriety of the Rule 41(a)(2) dismissal: “{W]hat Farmland presents as a
jurisdictional issue is in fact the question whether the district court abused its discretion when it
dismissed the remaining claims without prejudice for the purpose of allowing the class to appeal
the court's interlocutory summary judgment orders.” Great Rivers Co-op. of Se. lowa v.
Farmland Indus., Inc., 198 F.3d 685, 689 (8th Cir. 1999). Accordingly, the court indicated, one
response could be to review the propriety of the Rule 41(a)(2) order. (The court did not follow
this course in Great Rivers Co-op, however, because of the case’s “unique procedural posture”
with respect to dismissal of claims by a plaintiff class. 198 F.3d at 690.)

25 In another rather unusual situation, the Eighth Circuit held that it had appellate
jurisdiction where the district court had denied summary judgment to the plaintiff on certain
claims and the plaintiff had then dismissed all other claims (some with prejudice and some
without). (The court reasoned that the denial of summary judgment to the plaintiff “had the
effect of terminating any further consideration of the” claims on which the plaintiff had sought
summary judgment.) Helm Fin. Corp. v. MNVA R R, Inc., 212 F.3d 1076, 1080 (8th Cir. 2000).
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as to James® applicability to a multiple-defendant scenario, see Romoland School Dist. v. Inland
Empire Energy Center, LLC, 548 F.3d 738, 750 (9th Cir. 2008) (“[T]hs case presents such
anomalous procedural 1ssues that attempting to fit 1t within or outside the exception created by
James — by deciding whether and under what circumstances the principle established in James
applies to cases involving multiple defendants, for example — is neither necessary nor
advisable”). The Romoland majonty, employing a “pragmatic evaluation of finality,” decided to
treat the voluntary dismussal of the plamtiffs” claims against a particular defendant (by means of
an order that did not state the dismissal was with prejudice) “as being with prejudice.” Id

II. Possible rulemaking responses

At the Appellate Rules Committee’s fall 2008 meeting, the discussion elicited a variety of
perspectives. A judge member questioned whether there is a real need for changes directed
toward this issue; an attorney member responded by stressing the importance of clanty and
uniformity on the question of appealability. Though members acknowledged statutory authority
to engage in rulemaking on these matters,’® some members expressed diffidence concerning the
desirability of such a course, and a strong sense was expressed that it was necessary to seek the
views of the Civil Rules Commiitee.

Since the time of the fall meeting, discussions with Judge Kravitz and Professor Cooper
have helped to clarify the 1ssues. Part ILA. below discusses general possibilities for responding
to the divergent caselaw on manufactured finality; Part ILB. discusses some of the more specific
drafting questions that omght arise.

A. General possibilities

In contemplating a possible rulemaking response to manufactured-finality questions, it is
useful first to consider the broad contours of such a response. The policy choices in this area
vary in difficulty depending on the nature of the dismissal.

Dismissal with prejudice. Where the plaintiff dismisses the peripheral claims with
prejudice, the best view is that this produces a final judgment that permits appellate review of the
central claims. That conclusion makes sense, since there is no danger of a piecemeal appeal. As

% See 28 U.S.C. § 2072(c) (authorizing the promulgation of rules that “define when a
ruling of a district court is final for the purposes of appeal under [28 U.S.C. §] 1291"). See also
28 U.S.C. § 1292(e) (“The Supreme Court may prescribe rules, in accordance with section 2072
of this title, to provide for an appeal of an interlocutory decision to the courts of appeals that is
not otherwise provided for under subsection (a), (b), (c), or (d).”).
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to the pertpheral claims, no further litigation will result under any scenario ¥ To the extent that
the Eleventh Circuit’s decision 1n Druhan indicates that such a dismissal does not create an
appealable judgment, the Druhan court’s reasoning would not bar the adoption of a rule or
statute that alters this approach.

Dismissal with de facto prejudice. Where the dismissal was nominally without
prejudice but a time-bar or other impediment ensures that the peripheral claims can no longer be
reasserted, one might argue that it would make sense to treat the dismissal the same as one that is
nominally “with prejudice.” This, however, seems less important to establish, assuming that the
plaintiff can cure any problem by stipulating after the fact that the dismissal is with prejudice; in
instances where the peripheral claim clearly cannot be reasserted, such a stipulation provides a
way to make clear that the judgment is final. In instances where 1t is uncertain whether the
peripheral claim can or cannot be reasserted, that uncertainty might provide a reason not to treat
the dismissal as one with prejudice unless the plaintiff provides a stipulation (or the district court
amends the order of dismissal) to that effect.

Conditional dismissal with prejudice. Where the peripheral claims are conditionally
dismissed with prejudice, the plaintiff agrees to dismiss the peripheral claims and not to reassert
them unless the central claim’s dismissal 1s reversed on appeal. It would probably make sense to
provide that this creates a final judgment. If the court of appeals affirms the dismissal of the
central claim, the litigation is at an end. If the court of appeals reverses the dismissal of the
central claim, the plaintiff can reassert the peripheral claims on remand.*® But that arguably is
efficient, since the litigation will continue 1 any event with respect to the now-reinstated central
claim.?’ And if one pictures the alternative scenario (which would arise if the conditional
dismissal with prejudice does not create an appealable judgment), that would be a scenario in
which the plaintiff litigates the peripheral claims to final judgment; then appeals the dismissal of

27 Because the dismissal of the peripheral claims is voluntary, the plaintiff would be
unable to challenge that dismissal on appeal. See, e.g., Chavez v. Illinois State Police, 251 F.3d
612, 628 (7th Cir. 2001); Hicks v. NLO, Inc., 825 F.2d 118, 120 (6th Cir. 1987).

28 It is worthwhile to explore the possibility of treating the reassertion of the pernipheral
claims, on remand, as a situation in which the plaintiff is carrying forward those peripheral
claims as they were originally asserted in the action — thus avoiding statute of limitations
problems.

¥ Tt is possible to imagine instances when the judgment is reversed on appeal with
respect to the central claims but no proceedings are required on remand with respect to those
central claims. It may be worthwhile to consider whether resurrection of the peripheral claims
should be permitted in that circumstance even though no further district-court proceedings are
needed with respect to the central claims.
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the central claim;* wins reversal of the dismissal of the central claim; and then litigates the
central claim on remand. Either way, there may be more than one appeal; so 1t seems unclear
that permitting conditional dismissals with prejudice to create an appealable judgment would be
inefficient. It 1s true that the delay occasioned by the appeal from the central claim’s dismissal
might disadvantage the defendant, but an outer limit on the disadvantage posed by such delay
would be provided by the duration of the appeal (if not by a statute of limitations on the
peripheral claims).*! As to the other concern embodied in the final judgment rule — maintaining
the district court’s control over the progress of the litigation — one might argue that if the district
court approves a conditional dismissal with prejudice, that indicates the district court’s view that
the proposed appeal will further efficient resolution of the matters 1n the district court. (Of
course, if the district court holds such a view, then in many instances it may be possible for the
district court to enter a partial final judgment under Civil Rule 54(b).)

Dismissal without prejudice. When the peripheral claims are dismissed without
prejudice, it 15 much less clear that the resulting judgment should be considered final.*?
Admittedly, the plaintiff runs the risk that the peripheral claims might be time-barred by the time
the plaintiff attempts to reassert them; but reassertion (after disposition of the appeal from the
dismissal of the central claim) seems in general to be a likely enough scenario that this
permutation could be seen as an end run around the constraints of Civil Rule 54(b).” Not
surprisingly, the circuits are split on this question and I will not attempt to argue here in favor of
either side of the split. One thing that can be said is that the Ninth Circuit’s approach — which in
some instances has injected an inquiry concerning the intent behind the dismissal ~ may be
unpredictable in 1ts application.

Resolving these issues would entail difficult choices; and some of the choices would alter
practice in a number of circuits. This memo does not attempt to suggest definitively which
choices are best; instead, my goal is to sketch some of the relevant questions. Nor does this
memo canvass all potentially related issues. For instance, this memo also does not address the
related question of appealability that arises when an appellant’s remaining claims are dismissed

3 This assumes either that the plaintiff either has lost on the peripheral claim or failed to
recover as much on the peripheral claim as the plaintiff expects to recover on the central claim.

31 On the question of limitations periods, see supra note 28.

32 Tt would, however, make sense to permit a plaintiff who sought such a dismissal
without realizing that it would fail to produce an appealable judgment to stipulate that the
dismissal of the peripheral claims is with prejudice, thereby rendering the judgment appealable.

33 As noted above, the Eighth and Ninth Circuits take the view that a final judgment is
created if the claims dismissed without prejudice are against a different defendant than the claims
the dismissal of which the plaintiff seeks to appeal. The strength of such a distinction is not
entirely clear.
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for want of prosecution or as a sanction for failure to comply with court orders, and the appellant
seeks to challenge on appeal prior orders dismissing other claims.*

B. Logistics and particulars of a rulemaking response

If the decision were taken to amend the Rules to provide for appealability in the event of
a conditional dismissal with prejudice,’ a number of drafting and logistical questions would
arise.

Coordination among Advisory Committees. In addition to the joint deliberations by
the Civil and Appellate Rules Committees, consultation with other Advisory Committees also
makes sense. United States v. Kaufmann, 985 F.2d 884 (7th Cir. 1993) (discussed in note 19)
iltustrates that similar questions of finality may sometimes anse in cniminal cases. Ilack any
intuitions concerning the likelihood of simultar questions arising in bankruptcy matters, but
consultation with both the Bankruptcy and Criminal Rules Committees would be advisable as
deliberations proceed.

Placement of a provision in the Civil Rules. Appellate Rules Committee members
have suggested that a provision addressing manufactured finality might fit more comfortably in
the Civil Rules than in the Appellate Rules. Professor Cooper notes that such a provision might
be added either to Civil Rule 41 or to Civil Rule 54, and that alternatively the provision might be
placed in a new Civil Rule 41.1 or a new Civil Rule 54.1. As he notes, the choice among these
placements is best made after the nature of the provision 1s more precisely delineated.

Events that trigger the conditional dismissal. Professor Cooper points out that there
will be a drafting choice concerning the triggers for a conditional dismissal: “It would be possible
to specify that the right to dismiss on these terms arises only after a ‘claim’ has been ‘dismissed’
on motion under Rule 12 or Rule 56. Drafting might instead be more open-ended, all the way
down to allowing use of this ploy after any district-court action that can merge 1n a final
judgment and be reviewed on appeal.”

Complex cases and dismissal by agreement or court order. Professor Cooper’s
comments suggest the intricacy of the situations that may require consideration:

* See, e.g., John's Insulation, Inc. v. L. Addison & Assoc., Inc., 156 F.3d 101, 105 (Ist
Cir. 1998) (adopting the rule that “interlocutory rulings do not merge nto a judgment of
dismissal for failure to prosecute, and are therefore unappealable”).

35 If such a decision were taken, it presumably would logically entail as well a
clarification (to the extent such clarification is necessary) that the unconditional dismissal with
prejudice of all remaining claims results in an appealable judgment.
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Things become more complex when there is a counterclaim, or more than one
plaintiff, or more than one defendant (with different combinations of
counterclaims and defendants and plaintiffs), third-party claims, and so on. If we
were going to establish finality without court action, I suppose we would be
looking for agreement by as many parties as required to establish dismissal with
"conditional prejudice” of all claims and all parties. If we decide instead to open
1t up to achieving finality with the district court's consent, we might fall back
closer to Rule 54(b). One out of many possible approaches would be to provide
that in determining whether to enter a Rule 54(b) judgment the court may take
account of (and approve?) a conditional dismissal with prejudice. That would be
relatively clean as to a judgment that, subject to the condition, finally resolves all
disputes between at least one 1dentified party-pair. It would be a bit trickier as to
different parts of a single "claim” as that term is (more or less) defined for Rule
54(b) purposes, but it would make sense.

Discretion in the court of appeals. Professor Cooper also notes that we should consider
“whether the court of appeals should be able to reject the reservation of a right to revive the
things dismissed with conditional prejudice.” One approach might be to provide that the court of
appeals’ reversal of the district court’s disposition of the central claims triggers an unconditional
right to revive the conditionally-dismissed peripheral claims, “even in the unlikely event that
reversal does not otherwise lead to remand.” But it seems useful to consider whether there might
“be circumstances 1n which -- most likely on arguments made by the appellee -- the court of
appeals should be able to reject something condittonally preserved so as to focus proceedings on
remand.”

I11. Conclusion

Though Part IT does not exhaust the issues that may arise as the committees consider
rulemaking responses to the question of manufactured finality, it sketches possible starting places
for the discussion. As the input from Judge Kravitz and Professor Cooper demonstrates,
collaboration with the Civil Rules Committee on these questions will be indispensable.
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AGENDA NOTE: SERVICE ON UNITED STATES OFFICER OR EMPLOYEE
Rule 4(1)(3) provides:

(3) Officer or Employee Sued Indrvidually. To serve a United States officer or
employee sued in an individual capacity for an act or omission occurring in
connection with duties performed on the United States’ behalf (whether or not the
officer or employee is also sued 1n an official capacity), a party must serve the United
States and also serve the officer or employee under Rule 4(e), (f), or (g).

A question has been raised about the wisdom of providing for personal service of the
summons and complaint on the officer or employee by traditional means. There is indeed something
unnerving about personal delivery, or leaving a copy at the defendant’s home. But there are real
complications n attempting to devise some alternative that better protects the defendant and the
defendant’s family. This Note sketches the framework and offers a preliminary view of some of the
difficulties. Further advice will be sought before making a recommendation whether to pursue
amendments of Rule 4.

The methods for serving the United States are prescribed by Rule 4(i)(1). Rule 4(i)(2)
provides that if a United States officer or employee is sued only in an official capacity, a party must
serve the United States and also send a copy of the summons and complaint by registered or certified
mail to the officer or employee. To the extent that the mail may be addressed to the officer’s or
employee’s home, there also may be some discomfort about the "I know where you live" aspect of
service.

Rule 4(e)(2) provides for service on an individual served in a judicial district of the United
States by delivering a copy of the summons and complaint to an individual personally, by leaving
a copy of each at the individual’s dwelling or usual place of abode with someone of suitable age and
discretion who resides there, or by delivering a copy of each to an agent authorized by appointment
or by law to receive service of process.

The present question may involve Rule 4(f), which in (2){C)(1) contemplates personal
delivery in some circumstances of service at a place not within any judicial district of the United
States. Probably there is little need to consider Rule 4(g), which authorizes service on a minor or
incompetent person according to state law.

(It seems appropriate to focus nitially on Unuted States officers or employees because they
are singled out for separate treatment in Rule 4. Nonetheless, state officers or employees may face
similar concerns. If these service 1ssues take a place on the active agenda, 1t will be necessary to
make a deliberate choice whether to extend any special service provisions to state officers or
employees.)

The central questions begin with identifying alternative means of service. Mail addressed
to the officer or employee would reduce the risks of confrontation 1ncident to service, but would
require information about the employee’s home unless the employee adopts a post-office box for the
purpose. An e-mail message would avoid that question, at least initially, but we have not yet been
willing to adopt e-mail service as a general matter. Service on an agent appointed by the employee
works only if all Umted States officers and employees appoint an agent; requiring appointment by
court rule, rather than by statute, might seem questionable, and in any event will work only if there
is a central repository that matches the officer or employee with the appointed agent. Service on the
United States entity that employs the officer or employee presents obvious problems — the
employing agency then becomes responsible for transmithing notice, and former officers or
employees may move from one agency to another or leave federal service entirely.
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These central questions proliferate. The means of service must be reasonably designed to
get actual notice to the employee, considered 1n relation to reasonabile and traditional alternatives,
Requiring an employee to provide an authorized agent or e-mail address for service may be outside
the scope of the Rules Enabling Act. Authorizing a present or former Umited States agency to accept
service will entail responsibility for transmitting notice, something that again may be outside
Enabling Act reach and that in any event may challenge the capacities of at least some agencies

There may be additional complications when the United States does not provide a defense
for its present or former officer or employee. It is possible that conflicting interests will arise that
pose acute questions about any alternattve that would rely on serving the United States or the
employing agency.

The immediate impetus for addressing these questions arises from concerns about the privacy
of individual federal officers and employees. But consideration of any revised rules also must
consider the interests of people who have claims against a federal officer or employee in an
individual capacity. Anideal rule would make it easy to accomplish prompt service while protecting
the defendant’s privacy. The ideal may be hard to reach.

March 18, 2009 draft -2-
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To: Chairs and Reporters of the Advisory Committees

From: Lee H. Rosenthal
Chair, Standing Committee

Re: Privacy Subcommittee

The Executive Committee of the Judicial Conference has agreed to renew the Subcommittee
formed after the E-Government Act of 2002, which required new rules “to protect the privacy and
security concerns relating to electronic filing of documents” in the federal courts, Inaccordance with
the E-Government Act, the Standing Rules Committee established the E-Government Subcommittee,
composed of a representative from each of the Advisory Rules Committees and from the Committee
on Court Administration and Case Management. The Subcommittee’s work led to the Rules
Committees’ examination and adoption of the privacy rules that took effect on December 1, 2007.
The E-Government Subcommitice’s immediate assignment was then completed. The renewed
Subcommittee, composed of representatives from each of the Rules Committees and from CACM,
will address problems with the privacy rules and examine whether or how the rules or their

implementation might be improved.

Since the privacy rules took effect in 2007, members of the public and court officials have
raised many questions, complaints, and concems about the rules and their implementation. This is
not surprising. It was recognized that the privacy rules would have to be revisited after seeing how
they worked in practice. New questions have arisen with the rules’ implementation and with
experience under the CM/ECF system. Other questions were present when the privacy rules were
adopted but could not be answered then because the CM/ECF system was so new. The renewed
Privacy Subcommittee will examine these issues.

Judge Reena Raggi of the Second Circuit, and member of the Standing Committee, has
agreed to chair the Privacy Subcommittee. Professor Dan Capra of the Fordham Law School,
Reporter for the Evidence Rules Committee, and Reporter for the E-Government Subcommi ttee, has
agreed to serve as Reporter for the Privacy Subcommiltee, ask each Advisory Committee Chair
to designate a représentative to serve on the Privacy Subcommittee and to advise me and J udge
Raggi of your designee no later than March 9, 2009. In addition,  am asking that as with the E-
Government Subcommittee, the Advisory Rules Committees’ Reporters serve on the Privacy

Subcommittee as consultants,
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February 24, 2009
Page Two

Here are a few examples of issues that have been raised, including some raised by privacy
watchdog groups that are increasingly vocal about the need for better privacy protection in the

federal courts:

. Should alien registration numbers and driver’s license numbers be included among the
personal identificrs that must be redacted from court filings?

. Are the names of victims and cooperating witnesses in criminal cases afforded sufficient
privacy in court filings?

. Should personal identifier information be redacted from documents attached to bankruptcy
notices of claims, which can be voluminous?

. Should mental health records be redacted from court filings?

. What do the courts need to do to ensure effective implementation of the rules, particularly

in light of information showing that there are many personal identifiers still appearing in
district court filings?

Please let me know if you have any questions. Ilook forward to hearing from you.

KX, fLaT R

Lee H. Rosenthal

cc:  Judge Reena Raggi
Judge John Tunheim
Professor Dan Coquillette
Peter McCabe, Esq.
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Calendar for September—-November 2009 (United

September

Su Mo Tu We Th Fr Sa

1 2 3 4 5
6 7 8 9 10 11 12
13 14 15 16 17 18 19
20 21 22 23 24 25 26
27 28 29 30

States)
"~ October November
Su Mo Tu We Th Fr Sa Su Mo Tu We Th Fr Sa
1 2 3 1. 2 3 4 5 6 7
4 5 6 7 8 9 10 8 9 10 11 12 13 14

11 12 13 14 156 16 17
18 19 20 21 22 23 24
25 26 27 28 29 30 3

15 16 17 18 19 20 21
22 23 24 25 26 27 28
29 30

Sep 7 Labor Day
Oct 12 Columbus Day {(Most regions}

Holidays and Observances:

Nov 11 Veterans Day
Nov 26 Thanksgwing Day

Calendar generated on www.timeanddate.com/calendar
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