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TO THE MEMBERS OF THE ADVISORY COMMITTEE ON CRIMINAL RULES

For your information, the next meeting of the Committee will
be held on October 12-13, 1992, at the Stouffer Madison Hotel,
515 Madison Street, Seattle, Washington. The meeting will start
each day at 9:00 a.m.

Arrangements have been made for a block of rooms at the

hotel for the nights of October 11-13, 1992, at the rate of $79
per night for single occupancy and $99 per night for double
occupancy. A choice of one king or two double beds is available.
Please make your own reservations by calling the hotel directly
at 1-206-583-0300 by Friday, September 21, 1992, identify
yourself as being a member of the Criminal Rules Committee, and

specify the nights you will be staying at the hotel.

For the non-ludiciary Members, please make your travel

reservations through the National Travel Service by calling
1-800-445-0668. The identification Code you should use is "The

Administrative Office Rules Committee."

I have attached a map of Seattle and material describing
the hotel's amenities. On behalf of Judge Hodges, I am also

making dinner arrangements for the Committee for Monday evening,
October 12, at 6:00 p.m. Additional information, including a
copy of the dinner menu, will be forwarded shortly to you.

If you cannot attend the meeting or have any questions,
please call Judy Krivit at (202) 633-6021.

John K. Rabiej

2 Attachments

cc: Honorable Robert E. Keeton
Mr. Williamu R. Wilson
Professor David A. Schlueter
Mr. William B. Eldridge
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CRIMINAL AGENDA
CRIMINAL RULES COMMITTEE

MEETING

October 12-13, 1992
Seattle, Washington

PRELIMINARY MATTERS

A. Introduction and Comments.

B. Approval of Minutes of April 1992, Meeting,.

C. Report of Style Committee (Memo).

CRIMINAL RULES UNDER CONSIDERATION

A. Rules Approved by Standing Committee at June 1992
Meeting and Forwarded to Judicial Conference (No
Memo).

1. Rule 12.1, Production of Statements.

2. Rule 16(a), Discovery of Experts.

3. Rule 26.2, Production of Statements.

4. Rule 26.3, Mistrial.

5. Rule 32(f), Production of Statements.

6. Rule 32.1, Production of Statements.

7. Rule 40, Commitment to Another District.

8. Rule 41, Search and Seizure.

9. Rule 46, Production of Statements.

10. Rule 8, Rules Governing J 2255 Hearings.

11. Technical Amendments.

B. Rules Approved by Standing Committee; To Be
Published for Public Comment (No Memo).

1. Rule 16(a)(1)(A), Disclosure of Statements by
Organizational Defendants.

2.- Rule 29(b), Delayed Ruling on Judgment of
Acquittal.
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C. Other Criminal Procedure Rules Under Consideration
by the Advisory Committee.

1. Rule 5(a), DOJ Proposal to Amend Rule 5 re
Appearances for Persons Arrested for UFAP
Offenses (Memo).

2. Rules 10 & 43, Proposal from Bureau of
Prisons to Permit In Absentia Arraignments
(Memo).

3. Rule 11, Advising Defendant of Impact of
Negotiated Factual Stipulations (Memo).

4. Rule 16, Proposal from Professor Ehrhardt
re Government Disclosure of Materials which
Implicate the Defendant (Memo).

5. Rule 16, Proposal from Mr. Bill Wilson that
Committee Examine Discovery Practices (Memo).

6. Rule 32, Judge Hodges' Proposal to Amend
(Memo)

7. -Rule 40(d), Proposal from Judge Collins re
Conditional Release of Probationer, etc.
(Memo).

8. Rule 43(b); Proposal from DOJ re Sentencing
of Absent Defendant (Memo).

9. Other Rules.

D. Rules Pending Before Standing Committee.

1. Rule 57, Promulgation of Local Rules (Memo).

2. Rule 59, Proposal re Authority to Make
Technical Amendments (Memo).

III. EVIDENCE RULES UNDER CONSIDERATION

A. Proposal to Create Separate Rules of Evidence
Subcommittee (No Memo).

B. Evidence Rules Approved by Standing Committee and
Forwarded to Judicial Conference (Copy of Rules;
No Memo).
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C. Evidence Rules Considered by Standing Committee
and Remanded to Advisory Committees.

1. Fed. R. Evid. 804 (Memo).

D. Evidence Rules Pending Before Standing Committee.

1. Fed. R. Evid. 1102;(Memo).

E. Evidence Rules Under Consideration by Congress.

1. Fed. R. Evid. 412 (Memo).

IV. MISCELLANEOUS

V. DESIGNATION OF TIME AND PLACE OF NEXT MEETING.
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MINUTES
ADVISORY COMMITTEE

FEDERAL RULES OF CRIMINAL PROCEDURE

April 23, 24, 1992
Washington, D.C

The Advisory Committee on the Federal Rules of Criminal
Procedure met in Washington, D.C. on April 23 and 24, 1992.
These minutes reflect the actions taken at that meeting.

CALL TO ORDER

Judge Keenan, acting chair, called the meeting to order
at 9:00 a.m. on Thursday, April 23, 1992 at the
Administrative Office of the United States Courts. The
following persons were present for all or a part of the
Committee's meeting:

Hon. Wm. Terrell Hodges, Chairman
Hon. James DeAnda
Hon. John F. Keenan
Hon. Sam A. Crow
Hon. D. Lowell Jensen
Hon. B-. Waugh Crigler
Prof. Stephen A. Saltzburg
Mr. John Doar, Esq.
Mr. Tom Karas, Esq.
Mr. Edward Marek, Esq.
Mr. Roger Pauley, Jr., designee of Mr. Robert S.

Mueller III, Assistant Attorney General

Professor David A. Schlueter
Reporter

Also present at the meeting were: Judge Robert Keeton,
Chairman of the Standing Committee on Rules of Practice and
Procedure, Mr. Joe Spaniol, Mr. Peter McCabe, Mr. David
Adair, Ms. Judith Krivit, and Mr. John Robiej of the
Administrative Office of the United States Courts, and Mr.
William Eldridge of the Federal Judicial Center. Judge
Harvey Schlesinger was not able to attend.

I. INTRODUCTIONS AND COMMENTS

Due to the temporary absence of Judge Hodges, Judge
Keenan welcomed the attendees and noted that all of the
'members were present with the exception of Judge Hodges, who
was expected shortly and Judge Schlesinger whose docket
prevented him from attending the meeting. Judge Keenan
extended a welcome to the two new members, Judge Jensen and
Magistrate Judge Crigler. He noted that Mr. William
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Wilson, Standing Committeee'member acting as liaison to the
Advisory Committee, was not able to attend due the recent
death of his wife. On behalf'of the Committee, Judge Keenan
extended deepest sympathies to Mr. Wilson.

II. APPROVAL OF MINUTES

Judge Crow'moved that the minutes of the Committee's
November meeting in Tampa, Florida be approved. Mr. Karas-
seconded the motion which carried by a unanimous vote.

III. CRIMINAL RULE AMENDMENTS UNDER CONSIDERATION

A. Special Order of Business: Request by
Federal Bureau of Prisons Regarding Arraignments

Mr. J. Michael Quinlan, Director of the Federal Bureau
of Prisons spoke briefly to the Committee, urging it to
reconsider proposed amendments to the Federal Rules of
Criminal Procedure which would permit arraignment of
detainees through closed-circuit television or some similar
arrangement. He noted that problems'of security and the
sheer numbers of arraignments involving detainees threatened
to gridlock the system. He added that there are
approximately 119,000 such hearings a year. In particular
he asked the Committee to consider amending Rules 10 and 43
to permit arraignments without the defendant actually
appearing in court. Judge Keenan and the Reporter
indicated that the matter would be placed on the Fall 1992
agenda.

B. Rules Approved by the Supreme Court
and by Congress

The Reporter informed the Committee that several Rules
approved by the Supreme Court and sent to Congress had
become effective on December 1, 1991: Rule 16(a)(1)(A)
(Disclosure of Evidence by the Government), Rule
35(b)(Reduction of Sentence) andRule 35(c)(Correction of
Sentence Errors). In'addition, technical amendments in
Rules 32, 32.1, 46, 54(a), and 58 became effective on that
date.

C. Rules Approved by the Standing Committee
and Circulated for Public Comment

' The''Reporter indicated that a number of rules which had'
been approved by the Standing Committee for'public comment
were back before the Committee for its reconsideration. He
indicatedthat very few written' comments had been received
on the proposed amendments and that most of those had been
positive. The Reporter also noted that'the "Style"
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subcommittee of the Standing Committee had presented its
suggested changes in the language to all of the Rules and
that unlessotherwise noted, those changes should be a part
of the approved versions forwarded to the Standing
Committee. Judge Keeton added that it was not the intent of
the Standing Committee that the style committee make any
substantive ,changes to the Rules themselves. The Committee
then addressed each of the proposed Rules.

" 1., Rule 12(i). Production of Statements.

The Reporter indicated that no written comments had
been received on the proposed amendment. After brief
discussion in which it was noted that the introductory
language in the Rule should refer to "these Rules," Mr.
Karas moved that the Rule be forwarded to the Standing
Committee. Mr. Marek seconded the motion which carried by a
unanimous vote.,

2. Rule 16(a). Disclosure of Experts.

The Reporter informed the Committee that the proposed
amendment to Rule 16(a) had generated some comments from the
public. Several had raised the issue of the scope of the
rule, the lack of specific timing requirements, the
relationship between this provision and others in Rule 16,
and the difficulty of knowing in advance of trial which
experts would be called to testify.

Mr. Karas moved that the Rule be approved and forwarded
to the Standing Committee for its approval. Mr. Doar
seconded the motion.

Mr. Pauley referred to a letter sent by the Justice
Department to the Advisory Committee which expressed strong
opposition to the amendment. He noted that there did not
seem to be any real problems which required the amendment
and that the Committee should consider the full panoply of'
experts that would potentially fall within this amendment.
In particular, he noted that "summary" experts would be
covered and that'the amendment did not cover problems which
would arise if the government did not know in advance of
trial which witnesses it would call. Judge Hodges noted the
the Department's letter in opposition to the amendment had
been received by the Committee almost two months after the
official comment period ended.

1. Although the rules are noted here in chronological
order to facilitate referencing,, they were not',discussed in,
this'exact order.
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Professor"Saltzburg endorsed the concept'of the'','
amendment. He indicated that the language "at the request
of the defendant," should stay in and observed that if
problems develop with application there will be time for'any
further amendments." He indicated that the problem of the
parties' not knowing who the witnesses would be could be
addre'ssed'by extending the amendment only to those witness
that a party "expected" to call. Mr. Marek echoed Professor
Saltzburg's support for' the amendment and disagreed'with the
Department's assertions that defendants are-not currently
being surprised by government experts.,

Judge DeAnda spoke 'in favor of 'the amendment and noted
that'the'timeliness requirements would affect both the
government and the defense. 'Judge Jensen added that the
underlying concept of the Rule was good but that he was
opposed to the requirement for a written report. Mr. Pauley
again expressed concern about the amendment and added that
it would require the government to present its theory of-the
case to the defendant before'trial.

After some additional-discussion on the options
available to the Committee, the chair called the question on
the existing-motion to send the amendment forward as
published. That motion failed by a vote of 8 to 2'.

Professor'Saltzburg then moved that changes be made in
the amendment which would'address some of the concerns
raised during the discussion:

"At the defendant's request the government must
disclose to the defendant a written summary of
testimony the government intends to use under
Rules 702, 703 and 705 of the Federal Rules of
Evidence as evidence-in-chief at trial. This
summary must describe the opinions of the
witnesses, the bases and reasons therefor, and the
witnesses' qualifications."

Mr. Marek'seconded the motion. Mr. Doar expressed some
concern about whether the new language should leave out the
reference to the underlying data relied upon by-the expert
witness. Mr. Pauley noted that the new language addressed
some of the concerns raised'by the Department of Justice but
in an extended discussion of the issue, stated that the
amendment and the debate it would generate were not needed
because currently no problem exists. In his view, the
amendment goes far beyond what is necessary and will
generate needless litigation. The suggestion was made that
the Committee-Note to'the amendment note some distinction
between non-expert'J'summary" witnesses.
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The Committee's vote on the motion was 5 to 5. But the
motion ultimately carried on the tie-breaking vote by the
Chair, Judge Hodges. Professor Saltzburg then moved that
the Committee recommend to the Standing Committee that no
further public comment be sought onthe amendment. That
vote as well was a tie vote (5 to 5) but ultimately carried
when the' Chair voted in the affirmative.','

Professor Saltzburg thereafter moved that conforming
changes be made in Rule 16(b)(1)(C),'that they be forwarded
to the Standing Committeewith the recommendation'thatno
futher public comment be solicitedv ,That motion was
seconded by'Mr. Marek and carried by a unanimous vote.

In further discussion on Rule 16, Judge Keenan
suggested that the Committee Note should indicate the
potential problems with fungible experts and the amendment
is not intended to create unreasonable procedural hurdles.
Mr. Marek expressed concern about disclosure of experts who
are not fungible. It was noted by several members during
the ensuing discussion that Rule 16(d) provides an avenue of
relief for both sides.

3. Rules 26.2 and 46. Production of Statements.

The Reporter informed the Committee that the public
comments on the amendment to Rule 26.2 were generally
supportive of the change. One commentator suggested that
similar amendments be extended to the rules addressing
dimissal of indictments (Rule 12(b)(1)) and motions for new
trials (Rule 33). That same commentator pointed out that
there would be difficulty producing statements at pretrial
detention hearings and hearings held under Section 2255.
Another commentator indicated that the term "privileged
information" should be defined.

Mr. Pauley referred to the letter prepared by the
Department of Justice which opposed the amendment to Rule
26.2 and Rule 46 insofar as those amendments would apply to
disclosure of statements at pretrial detention hearings.
He had no problem withthe concept ofRule 26.2 but
expressed concern about-theextension of production
requirements to pretrial proceedings. A major problem, he
noted, would'be the difficulty of gathering statements at
such an early stage in the prosecution. He added that there
are no real problems requiring theamendment, that the
amendment will simply cause additional litigation, and will
pose dangers to government witnesses.,,,,

Mr. Karas responded that there can be a real problem
'where individuals are detained-for lengthy periods of time.
Further, he noted that tie' Supreme Court in Salerno'
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recognized the importance of the court receiving accurate
information in deciding pretrial detention issues.
Professor Saltzburg suggested that the Committee note,
reflect that the parties are expected to proceed'in goody-
faith and that if statements are later discovered they
-should be given to thecourt and let it decide whether to'"
reopen the issue of detention`.- Mr. Mar'ek also spoke in
favor of the amendment',noting that a recent report from the
Judicial Conference indicated a growing crisis in pretrial
detentions; in his view, there was a real need for accurate
information'at that stageH. !-e emphasized that -the
government attorney can simply tell' his orherwitn'esses to
bring their 'statements with" them. Subsequently discovered
statements would trigger are-opening of the issue if they
demonstrated amaterial difference with ,the witness's
testimony. i

Magistrate Crigler raised concerns about the'scope of
the ruleland queried whether the'rule envisioned that
statements of affiants and hearsay'declarants'would be
produced. '-After some discussion on that point, the Reporter
observed that the word "affidavit" in Rule 26.2 and other
similiar-rules posed some problems because Rule 26.2(a)
apparently only envisions that the witness'ts "testimony"
would-trigger the disclosure requirements.

Mr. Pauleymoved that any references to pretrial
detention hearings'be removed' from the'proposed amendment to
Rule 26.2. Magistrate Crigler seconded the motion.

Judge Keeton, in responIse to the Reporter's
observations regarding the use of affidavits indicated that
the term'should probably remain because prosecutors often
produce affidavits as part of their proof. He added that in
his view, the rule would not extend to hearsay declarants.

The motion was defeated by a margin of 7 to 1.

Mr. Pauley subsequently stated that the Committee Note
should be revised to reflect that only testimony of a
witness would trigger the rule. Judge Jensen moved that the
reference to affidavit's should be removed from Rule 46
itself. Mr. Karas -seconded the motion which carried by a 7
to 1 vote with one abstention.

Mr. Karas moved that Rule 46, as-amended, be forwarded
to the Standing Committee for its approval. Professor
Saltzburg seconded the motion which carried by an 8 to 1'
vote.

Judge Jensen then moved that the reference to
affidavits should be removed from the other pending
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amendments (and accompanying Committee Notes) addressing
production of witness statements: Rule 32(f), Rule 32.1, and
Rule 8 in the Rules Governing § 2255 Hearings. Professor
Saltzburg seconded the motion which carried by a 6 to 1
margin with two absentions.

Mr. Marek moved that the amended Rule 26.2 be fowarded
to the Standing Committee for its approval. Mr. Karas
seconded the motion which carried by a vote of 9 to 1 with
one absention.

4. Rule 26.3. Mistrial.

The Reporter informed the Committee that only one
comment had been received on the proposed change and that it
was favorable. Mr. Pauley moved that the amendment be
forwarded to the Standing Committee for approval. Judge
DeAnda seconded the motion. The motion was approved by a
unanimous vote.

5. Rule 32(f). Production of Witness Statements.

The Reporter advised the Committee that only one
comment had been received on Rule 32(f) and it related to
the potential problem of defining "privileged information."
Mr. Marek thereafter moved that the Committee approve the
amendment (with references to affidavit removed) and Judge
Keenan seconded the motion. It carried by a 9 to 0 margin
with one absention.

6. Rule 32.1. Production of Witness Statements.

The Committee was informed by the Reporter that no
written comments were received on this proposed amendment.
Mr. Marek moved that the proposed amendment (with the
references to affidavits removed, supra) be fowarded to the
Standing Committee for its approval. Professor Saltzburg
seconded the motion which carried by a 9 to 0 vote with one
absention.

7. Rule 40. Committment to Another District.

The Reporter indicated that the single comment on the
proposed amendment suggested that a nonfacsimile copy be
transmitted promptly so that it could be included in the
court documents. There was some discussion on whether the
rule should be amended to include other means of "electronic
transmission," e.g., computer-modem transmissions. The
consensus was that it should not because the types of
documents involved in Rule 40 proceedings did present
special concerns about authenticity of the original-
documents, as opposed to other court "papers" which would
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normally not involve such'issues. The suggestion was made
that the Committee Note should refer to the decision not to
include provision for other electronic transmissions.
Magistrate Crigler-moved that Rule 40 be approved and
forwarded to the Standing Committee with the'recommendation
that it be sent to the Judicial Conference. 'Professor
Saltzburg seconded thelmotion which carried by a unanimous
vote.,

8. Rule 41. Search and Seizure.

The Committee was informed that only one comment was
received on this proposed amendment and it, as with the
comment on Rule 40, supra., suggested that the rule require
prompt transmission of the original documents to the court.
Although no action was taken on that suggestion it was
suggested that the Committee Note could observe that the
issuing magistrate could require that the original written
affidavit be filed. After additional discussion it was
agreed that the word "judge" following the words, "Federal
magistrate" should be removed. Professor Saltzburg moved
that the proposed amendment be approved and fowarded to the
Standing Committee for its approval. Mr. Pauley seconded
the motion which carried'by-a unanimous vote.

9. Rule 46. Production of Statements.

-[This proposed amendment was discussed, and approved,
in conjunction with the proposed amendment to Rule 26.2,
discussed supra].

10. Rule 8. Rules Governing Section 2255 Hearings.

The Reporter indicated that the only written comment
received on this proposed amendment reflected concerns about
the difficulty of obtaining statements from witnesses which
had been made perhaps years earlier. Mr. Marek moved that
the Rule be approved and forwarded to the Standing Committee
for its approval. Mr. Karas seconded the motion which
carried by a margin of 9 to 0 with one absention.

D. Reports by Subcommittees on
Rules of Criminal Procedure

-1. Report of Subcommittee on Rules 3, 4, and 5, Oral
Arrest Warrants and Time Limit for Hearing by
Magistrate.

Judge Hodges`reported that after'additional discussion
and study the Subcommittee on Rules 3, 4, and 5 had
determined that no changes should be made at this time to
those rules. '.
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2. Report of Subcommittee on Rule'32. Allocution
Rights of Victims.

Judge Hodges provided background on proposed amendments
to Rule 32 concerning use of a model rule to govern
sentencing proceedings and that the time may have come to
revisit the issue of whether Rule 32 itself should be
revised. He had thus circulated to the Subcommittee a draft
revision of Rule 32. Judge DeAnda noted that the
Subcommittee had fai led'to reach any consensus on the best
way to provide for victim allocution rights. There was
extensive discussion on what, if any, changes should be
made. Mr.' Marek moved that the matter be referred back to
the Subcommittee for further study. Judge Jensen seconded
the motion.

Mr. Marek provided a lengthy analysis of what he'
perceived to be four major areas of concern: (1) the role of
the probation officer (e.g. to what extent'the probation
officers should resolve factual and legal disputes; (2) the
issue of what burden of proof should apply to sentencing
evidence; (3) the problem of'victim allocution rights; and
(4) the question of disclosure of the probation officer's
recommendation. He noted that there would also be less
important issues to be addressed. Judge Hodges encouraged
the Committee to offer its thoughts on those and'other
issues which could be addressed in any further amendments.
Most of the discussion centered on the role of the probation
officer. Some observed that the system seems to work well
while others questioned whether using'the probation officers
was the more efficient method. The consensus seemed to be
that there was really no viable substitutelfor using the
probtion officers, although some attention should be given
to what their roles should be.

Professor Saltzburg observed that Judge'Hodges" draft
was a good starting point and that the Committee should
consider sending it out for public comment.

[At this point further discussion was deferred until
later in the meeting]

After additional discussion on the issue, Judge Hodges
indicated that he would work further on his draft and that
with the assistance of the Reporter he would circulate that
draft, along with a Committee Note, to members of the
Subcommittee. That'matter would then be placed on the Fall
1992 agenda. He also appointed Judge'Keenan to the
Subcommittee to replace Judge Everett, who was no'longer a
member of the Advisory Committee. Judge Hodges' action thus
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mooted the need to vote on Mr. Marek's earlier motion to
refer the matter back to the Subcommittee

3. Report of Subcommittee on the Federal Rules of
Evidence.

Professor Saltzburg reported on the work of the,
Subcommittee and indicated that it was prepared to offer
several suggested amendments totheRules of Evidence.

a. Rule 407. Subsequent Remedial Measures.

Professor Saltzburg indicated that the Subcommittee had
considered and rejected a draft amendment to Rule 407
prepared byithe Reporter. That amendment would have applied
the Rule's limitations to strict liability cases. He noted
that there is a split in the circuits, and that commentators
have targeted the Rule as a candidate for an amendment. But
the Subcommittee believed that the differences in
application of strict liability principles was sufficiently
to pose realproblemsof defining strict liability for
purposes of Rule 407. He thereafter moved that the
Committee not approve any amendment to Rule 407 concerning
strict liability cases. Judge Crow seconded the motion
which carried unanimously.

At this point the Committee entered into an extensive
discussion on the issue of whether an additional Advisory
Committee should be formed to handle evidence amendments.
Judge Hodges provided some background information on Judge
Becker's proposal to create afree-standing Advisory
Committee on the Rules of Evidence. Judge Keeton indicated
that as part of the process of reviewing the need for the
existing Advisory Committees, Judge Becker's proposal would
be on the agenda for the Standing Committee's June 1992
meeting. He indicated that three options existed: First,
create a new Evidence Advisory Committee. Second, create an
ad hoc committee composed of some new members and members
from the Criminal and Civil Rules Committee. And third,
maintain the status quo with some clarification on which
Committee would have primary jurisdiction. He urged the
members of the Committee to consider those options and make
their views known to the Standing Committee.

Professor Saltzburg provided an in-depth account of how
theCriminal and Civil Rules Committees had agreed some
years ago to deal with amendments to the Rules of Evidence.
He indicated that theJudicial Conference had asked the
Chief Justice to appoint an-Evidence Advisory Committee. But
when no action was taken on that proposal, the Chairs of the
Criminal-Rules and Civil Rules Committees had agreed that
the primary responsibility for monitoring the evidence rules
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would reside in the Criminal Rules Committee. The
Committee, he reminded, has routinely monitored and
considered proposed evidence amendments which affect both
civil and criminal practice. For example, in the late
1980's the Committee undertook the major project of gender-
neutralizing the Rules of Evidence.

Judge Hodges conducted an informal straw poll of the
Committee. The members indicated unanimously that they did
not favor establishment of a new free-standing Evidence
Advisory Committee. In the extensive discussion which
followed, several members noted the distinction between
rules of evidence and rules of procedure; the rules of
evidence which do'not require the sort of close monitoring
and changes thatrules of procedure do. There was also
concern that a new-committee would be inclined to set an
active agenda which would'almost certainly take on a life of
its own and generate unnecessary amendments. Several
observed that despite suggested changes from academic
commentators, the rules of evidence have worked well.

Ultimately, Professor Saltzburg moved that the Standing
Committee be advised that the Criminal Rules Advisory
Committee recommends that the Committee's namebe changed to
the "Advisory Committee for Rules of Criminal Procedure and
Rules of Evidence" and that some provision be made for
additional input from the Civil Rules Committee, such as the
addition of several members who would be permitted to vote
on proposed evidence amendments. Judge Keenan seconded the
motion. The motion carried by a vote of 9 to 1.

In the following discussion, Professor Saltzburg
i reflected that there were several key points to be

considered in deciding to continue using the Criminal Rules
Committee as theprimary committee for the evidence rules.
First, the Committee agrees with Judge Becker's view that
the'rules of evidence should be monitored. Second, it is
important to fix the authority for doing so. Third, the
rules of evidence have worked well since they went into
effect in 1975. Where changes have been necessary they have
been made. For example, the Criminal Rules Committee in the
last two years has recommended amendments to Rule 404 and
609 which were ultimately made. Fourth, there is some
relationship between the rules of procedure and the rules of
evidence and it makes sense to have one of the procedural
, "rules" committees involved in the process of recommending
amendments to the rules of evidence. Fifth, to the extent

'that there may be a conflict between the civil and criminal
practice, those conflicts can be addressed through
coordination with the Civil Rules Committee. Finally, the

K18 i, Criminal, RulesCommittee has the background, experience, and
institutional memory for dealing with the evidence rules.
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He added that it would be helpful for the public'to see that
despite the absence of massiveamendments to the rules of
evidence, the Committee has been active in considering -

amendments which specifica llyand direct target a'needed
change. -AiHe jqueri'ed whether 'the Committee's actions
regarding the'rulesof evidence could be published in the4"<
Federal Rules Decisions.'

,, i , ,. . 1 HeisaCy.!

b'. '-'Rule 801I`(d)". Definition`of Hearsay.

Professor Saltzburg' indicated that the Reporter had
also''circulated to the Subcommittee a draft amendment to
Rule 801(d)(2)(E) which would address, in part, the problem
addressed by the Supreme Court in Bouriailv v. United
States. That case indicated that in deciding whether a
conspiracy"existed, for purposes of admitting a co-
conspirator's statement, the court could consider the
statement itself.,The Subcommittee believed that the time
was not yet ripe for tackling that issue and moved to table
the proposed amendment. Judge Crow seconded the motion and
it carried unanimously.

c. Rule 412. Rape Cases; Relevance of Victim's Past
Behavior

The evidence subcommittee had also considered
amendments to Rule 412 which would apply that rule' to all
civil and criminal cases. 'Professor'Saltzburg noted that
both the Reporter and he-had circulated proposed amendments.
The Reporter's version tended to be narrower in scope and'
required fewer changes to the existing rule. His was
broader in scope and amounted to a major change in text.

Mr. Pauley had no objection to extending the rule to
civil cases but expressed concern about completely rewriting
a rule that was drafted by Congress.

There was some discussion on what, if any, action was
contemplated by Congress regarding possible amendments to
Rule 412. Several commented that although the Congress had
taken no action, there was still'time in the current
legislative session to do so.'

Professor Saltzburg moved that the Committee approve
the concept of the amendments to Rule 412 and recirculate a
draft for the next meeting. Magistrate Crigler seconded the
motion which carried by a 9 to 0 vote with one absention.

d. Rule 804. Child Hearsay Statements.

Professor Saltzburg'noted that the Reporter had also
circulated'a draft amendment to Rule 804 which would
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specifically address child hearsay statements. The
Reporter's version would add an "unavailability" provision
to Rule 804(a) and a specific child hearsay exception in
Rule 804(b). Professor Saltzburg believed that the issue
could be addressed by simply adding language to Rule
804(a)(4) to provide for declarants of tender years.; That
provision would cover not only children but also adults who
have the mental age of children.' Assuming a declarant was
unavailable under that provision, the catch-all provision in
Rule 804(b)(5) could be relied upon for the'exception
itself.

In the followingdiscussion there was general support
for the amendment although a number of members expressed
concern about going too far with the exception. They
believed the exception should only apply to children.

Judge DeAnda moved that Rule 804(a)(4) be amended to
include declarants of tender years and that it be forwarded
to the Standing Committee for public comment. Mr. Pauley
seconded the motion. It carried by a 9 to 1 vote.

d. Proposal from DEA to Amend Rules of Evidence

Professor Saltzburg noted that the DEA has suggested a
possible amendment to the Federal Rules of Evidence which
would make DEA Form 7 as prima facie evidence. After a,
brief discussion, Magistrate Crigler moved that the issue be
referred to the Justice Department for its views. Mr. Doar
seconded that motion which carried by a unanimous vote.

e. Rules 702, 703, and 705. Expert Testimony.

Professor Saltzburg observed that there were still
serious problems'with the proposed amendments to Rules 702,
703, and 705. The Reporter observed that a recent poll of
trial judges indicated that although there was support for
limiting expert testimony, a significant number of'
respondents noted that they were not inclined to see the
rule applied to criminal cases. Professor Saltzburg moved
that the Standing Committee be apprised that the Committee
still opposed the proposed amendments to Rules 702, 703 and
705 and recommended that the Standing Committee table those
amendments pending resolution of the jurisdiction question.
Judge Keenan seconded the motion which carried unanimously.

E. Other'Rules Under Consideration
by the Advisory Committee

' 1.' ,'Rule Ee). Grand Jury Testimony.

. .
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Judge Hodges indicated that the Department of Justice
had proposed several amendments toRule 6. In an extensive-
discussion of the issue, Mr. Pauley presented the
Department's reasons for the amendments. The first waslan
attempt to overrule the Supreme Court's ld'ecision in United
States v. Sells Engineeringin that it'would permit the
sharing ,of 'grand jury information with government 'attorneys
investigating civil,'law violationsor claims._ Sells, he
indicated!, greatly restrictedthe, ability of the civil
attorneys to investigate~,civil law''issues., The second
amendment would address issuesraised in'United States v.,,'
Baggot which held thatothergovernment'agencies could not
have access to grand jury information unlesslitigation was
pending'. He cited several examplesof the inconsistencies
of these cases and the problems which had resulted.

, ,, , ] I 1 $ "I n '

Mr.)Pauley moved that the requested amendments'to Rule
6(3)(3)(A) be approved and forwarded to the Standing
Committee. Judge Jensen seconded the motion.

Professor Saltzburg agreed with the concept in the
Department's memo'but stated' that there is an issue of
whether it should be announced that material is being shared
with the civil attorneys." Judge 'Hodges observed that if such
material would be more widely shared that there might be a
move for'a bill of'rights for,,grand jury witnesses. Mr.
Marek'queried whether there was really a problem' requiring
the amendment. And Mr. Doar expressed concern about the
amendments. In his view, criminal and civil cases should be
kept separate. The fact that'before Sells the government'
was able to share grand jury information does not mean that
it was right to do so.,

The motion was defeated by a 3 to 5 vote with 2-
absentions. Professor Saltzburg thereafter moved that the
the Chair solicit the views of the Civil Rules Committee on
this amendment., Judge Keenan seconded the motion which
carried by a 9 to 1 vote.'

Regarding the, second amendment Mr. Pauley moved that
Rule 6(e)(3)(C) be amended and'forwarded to the Standing
Committee for publication. Judge Keenan seconded the
motion.

Mr. Pauley urged the Committee to view this amendment
as simply'efficient use of governmental resources. In the
discussion which followed, several Committee members noted
the role of secrecy in grand jury proceedings and the
dangers posed by sharingtestimony with other agencies.
Those dangers, responded Mr. Pauley, could be monitored by i

the courts. Professor Saltzburg observed that the proposed
amendment would make a major change in the way the
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government used grand jury testimony, which might be a good
change. Nontheless, he favored sending the matter to the
Civil Rules Committee first. Mr. Pauley strenuously
objected to that suggestion.

The Committee ultimately rejected the motion by 4 to 5
with one absention.

2. Rule 11. Proposal to Require Advice Concerning
Consequences of Guilty Plea

Judge'Hodges informed the Committee-that Mr. James
Craven had suggested that Rul'e 11 be amended. The amendment
would require that any defendant who was not a United States
citizen be advised that a plea of guilty might result in
deportation, exclusion from admission to the United States,
or denial of naturalization. The brief discussion which
followed focused on the practical problems associated with
giving this, and similar advice which really focuses on the
potential collateral consequences of a guilty plea.' Judge
Keenan moved that the proposed amendment be disapproved.
Judge DeAnda seconded the motion which carried unanimously.

3. Rule 16. Proposal to Consider Amendments.

Judge Hodges indicated that Mr. Wilson had suggested
that Rule 16 be considered in light of growing concerns
about federal criminal discovery. But in his absence, the
matter would be carried over to the Fall 1992 meeting.

4. Rule 16(a)(1)(A). Disclosure of Statements by
organizational Defendants

The Reporter indicated that in response to the
Committee's direction at the November 1991 meeting, he had
drafted proposed amendments to Rule 16 concerning disclosure
of statements by organizational defendants. In a brief
discussion it was noted that the Rule and the Committee Note
should differentiate between statements by agents which
would be discoverable as party admissions and an agent's
statements concerning acts for which the organization would
be vicariously liable. Mr. Karas moved that the amendment
be forwarded to the Standing Committee for public comment.
Judge Crow seconded the motion. It carried unanimously.

5. Rule 29(b). Proposal to Delay Ruling on Motion for
Acquittal.'',

The Committee continued its discussion of an amendment
to Rule 29(b) which had been suggested by the Department of
Justice and addressed at the November 1991 meeting.
Additional' drafting of'the'amendm'ent made clear' that the
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judge'could only'consider evidenceadmitted at the'time of'
the motion in considering whether to grant a deferred
motion. Judge Crigler moved that the amendment be -forwarded
to the"Standing Committee for public comment. Judge Keenan
seconded the motion which carried by an 8 to 2 vote.d

6. Rule 32(e). Proposal to Repeal.'

Mr. Pauley moved that Rule 32(e), a provision
addressing probation, be repealed because it no longer
reflected the law and that it be treated as a technical
amendment. Professor Saltzburg seconded the motion. The
motion carried by a unanimous vote'.

7. Rule 49. Proposal to Require Two-Sided Printing.'

Judge'Hodges informed the Committee that the '
Environment Defense Fund had recommended amendments in the
various rules of procedure to require that only double-
sided, unbleached paper, be'used for all court documents.
After a brief discussion,'-Judge Keenan moved that the Chair
communicate with the proponent of the amendment and explain
that the whole matter of using alternatives to paper filings
was being considered by other committees in the Judicial
Conference. Mr. Karas seconded the motion which carried f
unanimously.

8. Rule 57.'Proposal Regarding Local Rules.

The Reporter indicated that the Standing Committee had
asked the various reporters for the Committees to draft
appropriate language which would provide additional guidance
on the promulgation of local rules. The Reporter indicated
that he had drafted suggested language for inclusion in Rule
57, which governs local rules. That language was intended
to avoid unnecessary duplication between the Criminal Rules
themselves and the local rules and to'provide for possible
uniform numbering systems'by the Judicial Conference. After
brief discussion, Mr. Karas moved that the amendment be
forwarded to the Standing Committee for public comment.
Professor Saltzburg seconded the motion which carried
unanimously.

9. Rule 59. Technical'Changes.

'The Reporter informed'the Committee that the Standing
Committee had also directed the Reporters to explore the
possibility of amending the various Rules to provide,
,,authority to the Judicial Conference'to make purely
technical changes to the Rules without the need for
forwarding them through the Supreme Court to Congress for
action. The Reporter had-suggested such amendments to Rule
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59 and Federal Rule of Evidence 1102. Professor Saltzburg
moved that the amendments be approved and forwarded to the
Standing Committee as follows:

"The Judicial Conference of the United States may
amend these rules or explanatory notes to conform
to statutory changes, to correct errors in
grammar, spelling, cross-references, or typography
and to make other similar technical changes of
form or style.'1

The motion carried a provisio that if the Standing Committee
believed that any reference to statutory changes should be
deleted, the Advisory Committee would concur. Judge Crow
seconded the motion. The motion carried by a unanimous
vote.

VI. MISCELLANEOUS AND DESIGNATION
OF TIME AND PLACE OF NEXT MEETING

A. Continuation of Advisory Committee
on Criminal Rules

The Committee was advised that every five years the
Judicial Conference considers whether to continue in

CdW: existence the individual committees, including the Advisory
Committees. After a brief discussion, Judge Crow moved that
the Standing Committee recommend the continuation of the
Criminal Rules Committee. Judge Keenan seconded the motion.
It carried by a unanimous vote.

B. Designation of Next Meeting

Judge Hodges announced that the next meeting of the
Committee would be held in Seattle, Washington on October 12
and 13, 1992.

The meeting adjourned at 11:40 a.m. on Friday, April
24, 1992.

l
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MEMO TO: Advisory Committee on Criminal Rules

FROM: Dave Schlueter, Reporter

RE: Work of "Style Committee"

DATE: September 2, 1992

The Standing Committee's "Style Committee" has been at
work reviewing various drafts of proposed amendments. I
learned yesterday that they have recently completed a
proposed rewrite of the Civil, Rules; eventually they will
focus on the Criminal Rules. Assuming the Advisory
Committee decides to propose specific amendments for
consideration by the Standing Committee at its December 1992
meeting, the Style Committee will review the drafts and make
recommended changes.

Attached is a two-page report of the Style Committee
which explains its function and offers a "preliminary note
on style."



REPORT OF SUBCOMMlITEE ON STYLE
ki_,,, 3 A . s

We have reached a common understanding on many points of style. We follow
a meticulous practice on the use of "shall"'may", "must", and "is". We insist on the serial
comma and observance of the rules about "that" and "which". We have agreed-on rules
(in large measure taken from what the Civil Rules Committee has always done) on
capitalization of the titles of rules and of subdivisions of rules and on the names used
to refer to parts of rules. We hyphenate phrasal adjectives but otherwise are stingy with
hyphens. We hope soon to have prepared a short list of rules tt we will give to the
Reports so tt they may know in advance testyle hat he Subcommitte regards as

-o f8+t b4irte411rz >p s 5 ; i -sotTL0 tha t aidesirable.

-InL its work, the Subommittee is operating under guidelines concerning when we
do or do not propose a change. These are described in the Preliminary Note1 that we
intend to append to each set of rules as we send it forward to the Judicial Conference.

Preliminary Note onStyle '

It is important that rules adopted by the Supreme Court, and having
the force of law, be grammatically and stylistically correct, but it is even
more important that they be stated with as much clarity as the subject
matter permits. Accordingly in 1992 the Standing Committee on Rules of

1< Practice and Procedure created a Subcommittee on Style to review
proposed amendments wit these goals in mind. As the Notes to particular
rules indicate, a number of changes have been made for reasons of style.

The Subcommittee has reviewed only those rules for which other
amendments are submitted for substantive or technical reasons. This means
that stylistic changes are here proposed even though the original form of
words remains unchanged in other rules. So that this will not itself lead to
unclarity in the rules, the Subcommittee has used the following guidelines
in determining when to propose changes.

1. Clarlit of meaning. Where it will clarify the meaning of a rule,
style changes have been made in a proposed amendment of an existing
rule, even if this places the style of the amended rule at odds with the style
of other rules that are not being amended.

For example, the word "shall" is used in several different ways in
-the rules. It Is sometimes used in a permissive rather than a mandatory
sense, it sometimes purports to impose an obligation on the wrong actor,
and it is sometimes used as a futuretense modal verb rather than as a

-mandatory verb. In ihose rules now being amended, the following
principles have been followed: (1) "shall"`is used only to denote that the
subject of the clause has a duty- to act (the court shall, but not the judgment
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shall); (2) "must" is used if the duty lies elsewhere than in the subject of the
sentence (the judgment must); (3) "is entitled to" is used to denote a right,
(4) "may" is used to denote permssion; and (5) "may not" is used to denote
a prohibition.

2. Substantive changes. Stylistic changes do not change the
substance. If it is unclear whether a change in the interest of clarity would
alter the substantive meaning of a rule, this has beeireviewed with the
Advisory Committee to be sure that there is no substantive change.

3. Departure from prevalent style in other rules. Changes that are
purely stylisc and that aso depart from the prevalent style in other rules
have been avoided. The stylistic Improvement that might be made Is
outweighed by the cost in reader uncertainty on why one form of words
is used in one rule and a different form in many other rules.

4. SWve changes without cost. If a change improves style, even
though not essential to clarity, the change has been made if there is no
significant likelihood that anyone will be confused by it.

For example, there Is great variation among the various sets of rules
promulgated by the Supreme Court, and even within a particular set, on
whether and how to capitalize words in the tides of rules or subdivisions("FE,, of rules. If the capitalization in the titles in a rule to be amended for other
reasons departs from the prevalent usage, a change is here proposed.

5. Debatable matters of stVle. On points of style that are quite
debatable ven -among experts in English usage, a change has been
proposed only if one view seems dearly preferable.

Charles Alan Wright
Chairman

June 16,1992
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Copies of the Proposed Rules Changes Approved by the Standing
Committee at their June 1992 Meeting and Forwarded to the

Judicial Conference will be Available at the Meeting.
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Rule 5(a).

DOJ Proposal to Amend Rule 5

Re: Appearances for Persons Arrested for UFAP
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MEMO TO: Advisory Committee on Criminal Rules

FROM: Dave Schlueter, Reporter

RE: Proposed Amendment to Rule 5(a); Exceptions for
UFAP Arrests

DATE: September 1, 1992

The Department of Justice has recommended that Rule
5(a) be amended to reflect several interrelated problems in
processing persons who have been arrested for violating 18
U.S.C. § 1073 (unlawful flight to avoid prosecution)(UFAP).
Suggested language and a memo detailing the reasons for an
amendment are attached.

As the attached memo indicates, for all practical
purposes, § 1073 offenses are rarely prosecuted. Instead,
the statute serves as justification for federal authorities
to assist state and local authorities in arresting fugitives
wanted for non-federal offenses. Rule 5, however,
recognizes no exceptions for the prompt appearance
requirement before a federal magistrate. As the memo
indicates, this can sometimes pose problems of delay and
transportation. The suggested solution is that Rule 5(a) be
amended to specifically exempt those persons arrested solely
on grounds of violation of § 1073, provided that the federal
authorities promptly deliver the person to state officials
and promptly move to dismiss the complaint.

This item is on the agenda for the Committee's October
meeting. The issues before the Committee are whether the
problem articulated in the DOJ memo is widespread enough to
require an amendment to the Rules of Criminal Procedure and
secondly, whether the amendment to Rule 5(a) is the most
appropriate means of solving the problem.



U.S. Department of Justice

Waiungton. D.C 20530

AUG 2 6 1992

MEMORANDUM,

TO: Honorable William Terrell Hodges

FROM: Ro Pauley

SUBJECT: Rule 5/UFAP Arrestees

Per our conversation enclosed is a copy of the Justice
Department memorandum Judge Crigler seems inadvertently to have
omitted in his letter to you, as well as draft DOJ (not necessar-
ily endorsed by Judge Crigler) amendatory language for Rule 5..

Hopefully, this will facilitate placing this matter on the
Committee's agenda for October.-

cc:, Honorable B. Waugh Crigler
Professor David A. Schlueter



Rule 5(a) of the Federal Rules of Criminal Procedure is

amended by adding after the first sentence the following:

"Notwithstanding the foregoing sentence, an officer

making an arrest under a warrant issued upon a com-

plaint charging solely a violation of 18 U.S.C. S1073

may without unnecessary delay transfer the arrested

person to the custody of appropriate State or local

authorities in the district of arrest: Provided that,

in such a case, an attorney for the government shall

move promptly thereafter in the district in which the

warrant was issued to dismiss the complaint.".



U. S. Department of Justice

C'iminal Division

Wasih D.C 20530

MEMORANDUM

TO: Mary C. Spearing, Chief
General Litigation and,

Legal Advice Section
Criminal Division

FROM: Jeffrey I. Fogel, Attorney6 -
General Litigation and

Legal Advice Section
Criminal Division

SUBJECT: Southern District of Illinois Inquiry Regarding Unlawful
Flight to Avoid Prosecution (UFAP) Post-Arrest Procedures

Assistant United States Attorney Joel V. Merkel, United States
Attorney's Office for the Southern District of Illinois, has asked
the Section to review legal authorities and policies controlling
certain Unlawful Flight to Avoid Prosecution (UFAP) post-arrest
procedures. Of particular concern to his office is the timing of
UFAP complaint dismissals following arrests made by the Federal
Bureau of Investigation (FBI) of persons wanted for state criminal
charges in other states, for which state rather than federal
prosecution is expected to result.2

18 U.S.C. § 1073

2 Although procedures vary somewhat, a UFAP complaint and'
warrant are most often secured by the FBI in a district in which
local law enforcement personnel have sought federal assistance in
locating a fugitive who is believed to have fled the state. Most
often, the FBI advises FBI field offices in areas to which the
fugitive is believed likely to flee. If an FBI office in another
state arrests the fugitive, the prisoner is taken to the U.S.
Marshals Service office for processing and is then taken before a
federal magistrate in that district. The federal magistrate
normally authorizes the release of the arrestee to local police in
-the local jurisdiction in which'that federal'magistrate is located.
Those local authorities proceed with state extradition processes to
return the arrestee to the local jurisdiction in which the
complaint was filed and the warrant was issued.
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K AUSA Merkel has advised that, for a variety of reasons, 'his
,-tloffice has endeavored to secure the dismissal of UFAP'complaints
immediately after federal UFAP arrests have been made in the
Southern District of Illinois. 'This practice is intended to avoid
the need for a first appearance before a federal magistrate in that
district. According to Mr. Merkel, FBI agents in his district
recently have insisted upon an appearance before a federal
magistrate prior to dismissal of a federal UFAP complaint.3

The Southern District-of Illinois inquiry 'is consistent with
a recent pattern of UFAP and other post-arrest procedure issues
reaching the Section. It appears that modern- technology
(particularly facsimile transmission equip*ment), criminal justice
resource conservation efforts, changing standards of what
constitutes "unreasonable delay" in criminal proceedings, and
increased sensitivity to civil liability exposure are exerting
conflicting demands upon various post-arrest procedures. The
apparent requirement that UFAP arrestees be afforded a first
appearance before a federal'magistrate -- even when it is known
that no federal prosecution will result and that substantial time
and resources will be consumed in the process -- justifies a review
of alternatives permitted by existing authorities.

Practical Considerations: There are several important
practical advantages to the prompt dismissal of a UFAP complaint

/ompon the federal arrest' of a state fugitive, assuming that no
f.ederal prosecution' is expected to result.4 An initial court
appearance which is intended to permit the' defendant's federal
release on a recognizance bond may require the participation of a
pre-trial services officer, clerk, court reporter, Assistant United
States Attorney, and arresting agent, in addition to the federal
magistrate. The United States Marshals Service and the court
clerk's office must also handle fingerprinting, photographing, and
other arrest and bond administrative procedures if the federal
proceedings advance to the stage of release on bond.

3 While the United States Attorney's Office would seem to have
discretion in seeking the dismissal of a UFAP complaint, the FBI
field office can exert practical control through the timing of its
otification (to the -United States Attorney's Office in the
district of arrest and to the FBI field office in the district of'
the complaint) of a UFAP apprehension.

4 Federal prosecution of UFAP 'charges is extremely rare,
because the charge usually is used merely as a device to allow
federal investigators to locate and apprehend a'state fugitive.'
The charge is almost always dismissed following the apprehension of
astate fugitive, either before or after preliminary proceedings

'eonducted by a federal magistrate or other authorized state or
Kl ocal judicial officer.'

[I1'2 g-,
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The Southern ,District of Illinois' also: has identified
'practical geographic concerns which favor prompt dismissal of a
UFAP complaint. Defendants arrested in one of the 27 counties
handled by that district's Benton division often must be kept in a
county jail; overnight,' ,awaiting an appearance before a federal
magistrate, on th efollowing day. An Assistant United States
Attorney, may be,,'Linstructed to,,travel100 miles ito attend'such a
first appearance, -as may other courtofficers if the personnel
assigned to ,the ,,,Bent~on division are not ,available.6, ' Since the
Illinois state", extradition process reportedly requires, ,state',
extradition, from ,the county of initial arrest, state authorities
may then be`'requirejd, toL transport ,Sthe defendant as, much as l150
miles from '111the 1,IBenton division,, to' ihe county in whichheor she - !
was apprehended by federal agents.,.

The prompt dImIissal'of alUFAP pomplaint also assures that the
United States Aitdt6eys;Office will1,,not bedetermined to be '
"institutibd"' a 'reinvalln proceeding without the approval of the
Attorney Ge'er1,~;J Assistant Attorney Gnrlorthresigae
officials; ewritten approval is required by the statute. 8

5 It is likely that the same administrative concerns exist in
other districts, particularly rural districtsin which significant
travel distances and inadequate'- criminal justice staffing
contribute tothe inconvenience of federal first appearances for
defendants whowill'not be prosecuted in the federal system.

6 It is, not known whether two other options exist in such
Southern District of Illinois situations: 1) Takingthe arrestee
before a federal magistrate in another'district if that magistrate
is the "nearest available federal magistrate" (Rule 40); or, 2)
Taking the arrestee'before a state'or local officer because the
federal magistrate is '"notreasonably available" (Rule 5) in view
of the burden of transporting the arrestee to that federal
magistrate.

7 The Middle District of Georgia previously reported a similar
problem. Upon dismissal of a federal UFAP complaint and warrant by
a federal magistrate in Macon, Georgia: local authorities in the
county of initial arrest refused to travel to Macon to take custody
of the defendant; Macon authorities refused to transport the
defendant to the county of initial arrest; and, federal agents
apparently lacked authority to transport the prisoner anywhere due
to the federal magistrate's dismissal of the federal complaint.,,

8 In the Southern District of-Illinois, the public defender
and at least one magistrate reportedly have concluded'that even the
recommendation of bond pendinga removal. hearing 'constitutes
"instituting" removal proceedings, 'and thus requires the prior
authorization of the Attorney General or other designated official
pursuant to 18 U.S.C. § 1073. Although we disagree with that view,



4

'Lecra Authorities:

Title 1 8U.S.C. m 1073: The Fugitive Felon Act provides
in pertinent part:

M Woever moves or- trav ls in interstate or foreign

commercer with intentd... to avoid prosecution, or custody
or confinement after conviction, under the laws of the
place from which he flees ...Sshall be yfined not more than
$5000 or' imp'ris'oned not more than five' years, or both'."

The Act further provides:

"Violations of this section may be prosecuted... only

upon formal approval in writing by the Attorney General,
the Deputy Attorney General', 'the Associate Attorney
General, or an Assistant Attorney General of the United

States, which function of approving prosecutions may not
be delegated."

Section 1073 is- primarily intended to provide federal
assistance to state criminal justice authoritie's in efforts to
apprehend state fugitives.9 It consistently has been understood
that actual federal prosecutions under the act will be rare, since
'the purpose of the act' is fulfilled when a state fugitive is

\ prehended'and returned for local prosecution pursuant to state
extradition processes. The 1961 insertion of the requirement of
written approval from designated senior Department -of Justice
of ficials, prior to f ederal prosecution f or a violation of the act
'reflected Department practice and the expectation that actual
'federal prosecutions for violation of Section 1073 would be
,infrequent.

Rule 5. Federal Rules of Criminal Procedure: The
provisions of Rule 5 (Initial Appearance Before the Magistrate)
,apply to §1073, since neither the rule nor the statute provide an
exception. Although § 1073 is unusual because there is rarely an
intention to initiate a federal prosecution against someone charged
'with violating its terms, Rule 5 applies to anyone charged with
violating that statute and in federal custody. The only

other magistrates ma'y reach the same conclusion. The United States
Marshals Service has advised u's that several magistrates in other
districts have ordered federal removal of arrestees, despite the
lack of the required written Justice approval and despite the
-objections of Assistant United States Attorneys', thus presenting
the opposite problem.

9 H.R.' 'Re p. No. 827, 87th Cong., 1st Sess.,' reprinted in 1961
J.S. Code Cong-. and Ad. News 3242, 3243.
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flexibility provided in the following Rule 5 text appears to be the
"without unnecessary delay" language and the "state or local
judicial officer" option:

"An officer making an arrest under a warrant issued upon- !

a complaint or any person making an arrest without a
warrant shall take the arrested person without
unnecessary delay before the nearest available'federal
magistrate or, in the event that a federal magistrate is
not reasonably available, before a state or local
judicial officer authorized by 18 U.S.C. §3041." It'i

United States v. McCord, 695 F.2d 823 (5th-Cir.), cert.
denied, 460 U.S. 1073 (1983): In McCord, the Court distinguished
cases in which 18 U.S.C. §1073 served as "merely a tool used to
detain the accused so that he could be returned (to face local
charges]" from cases in which thereiwas an intention to prosecute
in federal court. In defending the use of a Rule 40 (Commitment to
Another District) removal proceeding in McCord, in which federal
prosecution was the intent, the court recognized that such a
proceeding is not always necessary when federal prosecution is not,
anticipated. One such case distinguished by the court was United
States v. Love, 425 F.Supp. 1248 (S.D.N.Y. 1977), in which the
defendant sought but was refused Rule 40 removal proceedings 7-
because the defendant was facing eventual local, rather than
federal, prosecution.

Department of Justice Policy:

October 1988 United States Attorneys' Manual Provisions:
USAM 9-69.460 cites the 1961 amendments to the act, requiring the
written approval of the Attorney General or designated
subordinates, including an Assistant Attorney General, before
initiation of federal prosecution for unlawful flight to avoid
prosecution. The United States Attorneys' Manual interprets this
language as prohibiting the filing of an information, seeking of an
indictment, or initiation of federal removal proceedings without
such written approval. The General Litigation and Legal Advice
Section is: identified as being responsible for the review of
requests for Assistant Attorney General approval, though- the actual
authorization to prosecute in federal court for this federal
offense must be granted by at least an Assistant Attorney General
(since delegation of that authority to anyone below the level of an
Assistant Attorney General is expressly prohibited in the statute).
The timing of UFAP complaint dismissals is not discussed in that
policy statement.

Federal Bureau of Investigation Policy:
February 1980 FBI Manual Provisions: Part I, Section 88

of the- FBI policy manual advises at 88-5.1 that the primary purpose 6>
of the UFAP Act is to assist states in securing "the return of
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heir fugitives for trial or reconfinement." The text recognizes
lehat federal prosecution will occur only in rare instances, upon
the formal approval in writing by the Attorney General or an
Assistant Attorney General. The manual makes clear at 88-5.2(1)
that "(i]t is not the purpose of this act to supersede state
rendition procedures when interstate rendition can be accomplished
without the assistance of the Federal Government." nAccordingly,
agents have been told that the Federal Government will generally
not use its "removal machinery" for state fugitives.

March 1983 FBI Manual Provisions: Part I, Section 88
("Unlawful Flight to Avoid Prosecution, Custody, Confinement, and
Giving Testimony") of the FBI policy manual advises agents at 88-
5.3 that "the Federal process should be dismissed" after the
fugitive is apprehended and either is extradited by state
authorities or is not extradited because state authorities are
unwilling to institute extradition proceedings. It also is
suggested that state authorities may request that the United States
Attorney "institute action under the Fugitive Felon Act" to
prosecute the person apprehended for a federal UFAP violation.
That provision recognizes that the United States Attorney must
obtain authorization from the Department of Justice before
proceeding.

At 88-5.2 (2), FBI agents are advised to "immediately" notify
(o e "wanting state authorities" of the fugitive's arrest and
Unrelated information. Immediate notification to the appropriate
United States Attorney's Office is not expressly mandated.

December 1986 and August 1990 FBI Airtel Memoranda: The
FBI transmitted memoranda from the FBI Director to the Jacksonville
Senior Agent in Charge, on December 24, 1986, and to all Senior
Agents in Charge on August 24, 1990, regarding UFAP federal
magistrate firstlappearance policy. Those memoranda expressed
concern regarding agents' failure to "execute" federal UFAP
warrants before defendants were transferred to local authorities
for state extradition The latter memorandum acknowledged that the
practice was permissible when local authorities were present at and
made the actual arrest, and the defendant was thus never in federal
custody. However, Rule 5 of the Federal Rules of- Criminal
Procedure was cited as mandating that the defendant be taken
without unnecessary delay to the nearest available federal
Magistrate for an initial appearance if the defendant was taken
into federal custody. Those memoranda stress that "administrative
inconvenience" does not constitute a permissible basis for -failing
to comply with that Rule 5 mandate.

The August 1990 memorandum was expressly based upon the
conclusion that Rule 5 applies to all federal arrests, "regardless
of the offense alleged." In addition to that legal basis, it

Unexpressed a policy concern that "returning Unlawful Flight warrants
ao U.S. Magistrates unexecuted might->, over a period of time, be



perceived as an abuse of the, court system." All field offices were,
instructed to provide a justification to FBIHedadquarters for any
UFAP apprehension in whichthe federal warrant was "unexecuted."'

The memoranda ,of 1986 and 1,990 did ,not address the issue of
the timing of dismissal ,of, UFAP, ,complaints ,,following ,,federal
arrest, or, theapparent loss of jurisdiction ,,to conduct a first
appearance before a magistrate after such complaint dismissalshave_,,
been accomplished.

General Liti!4ation and Lecali Advice S,8ection Policn: In
response to an , inquiry from the, Middle District of, Georgia, ,the
Section1 advised that district that the ,requirement of Assistant
Attorney ,Generaljl, approval, before removal , proceedings, are
"instituted, does not bar an appearance beforea, federal, magistrate
for the purpose of advice of rights, setting of bail, and
arrangement, of counsel. Rather, the Section advised that written
permission ,is required before requestingthe magistrate to order
removal.

That response also advised the United States Attorney that the
Section was aware of "no legal reason why a state fugitive arrested
on an unlawful flight warrant needs to be brought before a
magistrate before being turned over to state authorities ;for
extradition." The response, explained that an appearance before a
judicial officerywould be required if there would be undue delay in
placing the person,,in statecustody, though even then the judicial
officer could be a state magistrate or similar state or local
Judicial officer if the federal magistrate was not immediately
available., That conclusion:was based in part upon the recognition
that Rule.5 is intended to inform a defendant of his rights in
defending himself against federal criminal charges; the legal
protection to which a state fugitive facing only state prosecution
is entitled is provided by state extradition law instead. That
memorandum concluded that while the federal authorities always have
the option-of taking astate fugitive before a judicial officer
before placing the fugitive in state, custody for the purpose of
state extraditionf,`, such an appearance is only necessary when there
is an unreasonable delay in that transfer to state custody.,

It does not appear that FBI headquarters considered that
Criminal Division opinion, though it is assumed that the United
States Attorney's office provided the Section's position to, the
affected FBI field-.office.

Recently, the Section conducted a legal analysis of the merits
of prosecuting',-violations of 18, -,U.S.C. §1073 under a blanket

10 John Bannon wrote the November ,1990 legal memorandum and
cover letter responding to the May 1990 inquiry of the UnitedA ,
States Attorney Office for the Middle District of Georgia.



1Approval process as a means of enhancing the Department's violent
crime initiative. The, Section adopted the position that a
blanket approval policy for §1073 federal prosecutions wouldbe
inconsistent with the nondelegable formal approval process required
by statute. Federal prosecutions falling within the U.S,.
'Attorneys', Manual-standard of cases in which "the interests of
justice would be frustrated by a failure, to' prosecute" `were
recommended, consistent with the existing approval process.

This-Section's most recentevaluation of Rule 40 is just being
completed in response to an inquiry from the General Counsel of the
Unit ed States Marshals Service. 1 The Section is expected to
concur with theMarshals Serviceposition that the requirement of
an appearance before "the nearest available federal magistrate" is
meet when an arrestee is taken before a federal magistrate in
another district (even if it is in another state) if that
Magistrate is closer to the arrest site' than are available
hmagistrates'in the same district. That position is based upon the
,unambiguous'language of Rule 40, as well as a recognition that the
resulting practice accomplishes the intent of Rule 40 -- informing
a defendant of aa federal criminal prosecution of his rights.,

Caveats: The topic of appropriate post-arrest procedures in
IUFAP matters is. extremely complex, in large part, because the
'ecognized intent'Iof this unusual statutory offense is toprovide

-basis for'federal participation in the apprehension of fugitives
sought for local prosecution, rather than to lead to federal
prosecutions.

There is potential civil liability exposure as well as'a risk
lof procedural error regardless of which post-arrest practices are
followed. Prompt dismissal of UFAP complaints should avoid
unnecessarily exposing the defendant to extended federal custody,
federal custodial transport, and various federal proceedings afte
t is recognized that the defendant will not be prosecuted ir
federal 'court. In fact, an argument could be made tha
transporting a defendant 150 miles and detaining him overnigh
solely for federal proceedings which all parties know will not lea
to federal prosecution is abusive. However, a pattern of promp
dismissals of UFAP complaints prior to appearance before-a federaE
magistrate could be seen by some magistrates as an. abuse of federa
jrocess, particularly if there is a perception that even minima
delays have been permitted in anticipation of UFAP complain
Dismissal. Prompt complaint dismissal in situations which would
Otherwise require extended federal custody seems to be the less
Objectionable practice overall, since the statute unquestionably i

I 1 11 Art Norton prepared the memorandum for this Section.

12 John Bannon drafted the proposed Section position, which is
,urrently under review by affected offices.



intended to provide law enforcement assistance in the apprehension
of local fugitives for local prosecution, and since subsequent
state extradition procedures should meet all due process demands.13

Prompt dismissal of UFAP complaints' does have a potential for".
various forms of abuse.,' The FBI p~osition, lthat there is'neither an
"administrative 'inconvenience nor- ai Title 18 U.S.C. §1073
exception in the language of ,Rule''_5 is correct. We must therefore
expressly advise United States Attorneys, offices' that mere
anticipation of'dismissal is not anl 'adequate basis for delaying a
first appearance before a federal magistrate. Clearly, there will
be a temptation to ,delay -first appearances 'Jif UFAP1 complaint ',
dismissal'b'efo e a magistratte appearance becomes common, ut that
reaction must be avoided.1 -

Dismissal of a UFAP complaint prior to app'earance before a
judicial officer requires', anl, arresting agent to exercise a
substantially greater-16level of discretion than is required if UFAP
arrestees are always'! taken to the closest federal magistrate in the
district of arrest."i Thatdiscretion 'inherently represents an
increased risk of civil liabilit'y orl' tainting of the resulting
prosecution because mistakes may result. The increased complexity
of determining'whether'a federal magistrate 'in another'disltrict is,
actually closer, 'whether logistical 1 barriers 'make the use'of a
state or local judicial offer permissible, 'how an' arrestee can be
placed in local custody before federal 'jurisdiction is lost ttrough '
complaint dismissal, and which of the complaint iidiis issal
procedures is most appropriate makes these more flexible '
interpretations of existing authorities much less attractive to
liability-conscious federal 'law' enforcement officers. 'In contrast,
routinely taking an arrestee before '1 federal magistrate in the
same district probably shifts 'a'l1 responsibility for postarrest'
procedures to the magistratel ~while 'fulfilling the apparent
requirements'of the,'applicab'l'lle federll rules, thus relieving the
federal officer of numerous concerns'.

Additional due process and 'liability exposure concerns are^
caused by the Itermination of federal authority to detain' a
defendant at the time of the federal complaint dismissal, even if
the local police !are not present or prepared to take inimmediate

13 A scenario in which prompt" UFAP complaint dismissal
seemingly would be 'ifar superior to proceeding with a first
appearance is the arrest on' a UFAP warrant where the nearest
available magistrate is across state lines, in the state in which
the UFAP complaint originated., In that scenario, if the arrestee
is taken to that federal magistrate, the state extradition process
will become unnecessary ',(since federal officers will take the
arrestee across the state line),' yet-it is not clear that the' ,
appearance before the federal, magistrate will offer the -same"
protection to the arrestee.
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( Ecustody of- the defendant upon dismissal of the federal complaint
Se (at which time the defendant's release from federal custody becomes

mandatory).

A complex related issue not raised in any of the inquiries
received to date by the Section is the extent to which federal'law
enforcement agents can address gaps in federal authority by acting
pursuant to state-granted peace officer or common-law powers in
apprehending' fugitives named in a state arrest warrant. Some
states may extend peace officer or similar authority to federal
officers, which state authority could' be the basis for arrest or
detention even without federal process. This authority may also
' raise its own liability problems. Such peace officer or police
officer powers exist to a varying degree in many local
jurisdictions. In some jurisdictions a federal officer has no
'powers beyond his federal authority and his status as a lawfully
armed civilian. In other jurisdictions, a federal officer has a
wide range of state police or peace officer powers based upon the
inclusion of federal officers in the state statutory definition of
persons vested with such powers.

With rare exceptions, federal officers do not rely upon
common-law civilian powers or state-granted peace officer powers in
the performance of their federal mission. While those powers
represent a potential source of authority for arrests by federal

Sofficers to avoid federal processes or to avoid the impact of a< lack of federal jurisdiction upon dismissal of a UFAP complaint,
that is an unattractive and unreliable alternative.

Conclusions: The bringing of a defendant before a magistrate
(or other judicial officer) is required by Rule 5. That
requirement seemingly lapses with the dismissal of the underlying
|federal complaint. There is no due process, Department of Justice
Policy, Rule 5, Rule 40, or statutory prohibition against the
jiprompt dismissal of a UFAP complaint following the arrest of a
defendant sought for state prosecution. In view of the history of
'the federal UFAP process, such prompt dismissal does not seem to
constitute abuse of federal process, since both the legislative
lhistory and judicial interpretations of 18 U.S.C. §1073 recognize
lan intent that the vast majority of §1073 defendants not be
Iprosecuted in federal court. As discussed above, prompt UFAP
complaint dismissals will often spare both the Federal Government
Land the defendant unnecessary delay, the burden of custodial
ltransport, federal processing, and other preliminary federal
procedures. The federal procedures are neither required for state
elextradition nor helpful in protecting the defendant's rights in the
state proceedings.

j lnlqDespite the Section's previous endorsement of the practice of
jtransferring a UFAP arrestee to local custody prior to an
appearance before a federal magistrate, provided that such a
p Drocedure does not involve an unnecessary delay in bringing a

'4CP



person in federal custody before a magistrate, there'are-practical ;
and legal'disadvantages to avoiding an appearance before'a federal
magistrate. One- disadvantage is the' exercise of increased
discretion, discussed above, required of the arresting federal
agent. Using local judicial officers may create problems as well,
both ,in securing those judicial officers'- consent to performing
that function and 'in assuring that they fulfill the'magistrate role
as established by, the "federal rule. ,Attempting to use local police
to arrest a fugitivemay c'reate logistical",,problems and conflict'
with existing federal'agent performance evaluation systems.
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MEMO TO: Advisory Committee on Criminal Rules

FROM: Dave Schlueter, Reporter

RE: Rules 10 & 43; Proposal from Bureau of Prisons to
Provide for In Absentia Arraignments.

DATE: September 1, 1992

Mr. J. Michael Quinlan, Director of the Federal Bureau
of Prisons has proposed that the Committee consider an
amendment to Rules 10 and 43 which would permit in absentia
arraignments which could be accomplished by video
teleconferencing. The attached materials include suggested
amending language to both rules, along with supporting
information. M4r. Quinlan points out in his correspondence
that a December 1991 poll of judges in the 9th and 11th
Circuits demonstrated significant support for use of video
technologies for some pretrial court functions. -As you may
recall, Mr. Quinlan spoke briefly to the Committee at its
April 1992 meeting in Washington, D.C.

A similar proposal was discussed and rejected by the
Committee at its Fall 1990 meeting. I have attached copies
of the materials which ,ere considered by the Committee,
including a copy of the Valenzuela-Gonzalez decision and an
excerpt of the minutes of that meeting.



U.S. Department of Justice

Federal Bureau of Prisons

Office of the Director -Washingron, DC 20534

April 29, 1992

Honorable William Terrell Hodges
U.S. District Court
U.S. Courthouse
Room 108
Tampa, Florida 33602

Dear Judge Hodges:

I am writing to thank you, as' Chairman of the Advisory
Committee on Federal Rules of Criminal Procedure, for the
opportunity to make the informational presentation at the recent
meeting of the committee.

Judge Keenan, as Acting Chair, indicated that the proposed
rules change would be forwarded to the committee for their review
and consideration. I have attached for your information, a copy of
the draft changes in the rules.

Again, thank you for the opportunity to summarize for the
Advisory Committee the law enforcement interests in the proposed
rules change.

SiJrely 9
Director I_: . ;4ia

ran ee fl!

Enclosure MAY ( 1992

Mlid~ie LiSL. frla.



PROPOSED RULES CHANGES

FEDERAL RULES OF CRIMINAI PROCEDURES, RULE 10, ARRAIGNMENTS

CURRENT RULE

Arraignment shall be conduct ed in open court and shall consist ofreading the indictment or information to the defendant or statingto the defendant the substance of the charge and calling on thedefendant to plead thereto. The defendant shall be given a copy ofthe indictment or information before being called upon to plead.

PROPOSED 'JVRULE''

Arraignment shall be conducted in open court and shall consist ofreading the indictment or information to the defendant or stating
to the defendant the substance of the charge and calling on thedefendant to plead thereto. The defendant shall be given a copy ofthe indictment or information before being called upon to plead.
The use of video teleconferencing technology, where the defendant
is not physically present in court, is consistent with therequirement of this rule.

FEDERAL RULES OF CRIMINAL PROCEDURES, RULE 43
PRESENCE OF THE DEFENDANT

CU RRENT RULE

(a) Presence Required. The defendant shall be present at thearraignment at the time of the plea, at every stage of the trialincluding the impaneling of the jury and the return of the verdict,and at the imposition of sentence, except as otherwise provided bythis rule.

PROPOSED RULE

(a) Presence Required. The defendant shall be present at thearraignment at the time of the plea, at every stage of the trialincluding the impaneling of the jury and the return of the verdict,
and at the imposition of sentence, except as otherwise provided bythis rule. During pre-trial proceedings, the use of videoteleconferencing technology, where the defendant is not physicallypresent in court, is consistent with the requirement of this rule.



'4. n order to preclude the necessity of moving an inmate to
cour: from prison, would you consider the use of interactive video
tecn-nologies useful for the conduct of some pre-trial court
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9th Circuit

Judge, Circuit Judge
' - ,~~District Judges 4 lci ug

NUTMBER OF VOTES 44 7 2 4
Yes '4 (77.3%) 5 (71.4%)

lNo 10 (22.7%)' -2 (28.6%)

11th Circuit

-District Judge ;Circuit Judge

NU14YBER OF VOTES |35 _

[Yes 31 (73.8%) 5 (83.3%)

No 4 ( 9.5%) 0 ( 0.0%)
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SURVEY QUESTION

QUESTION: (ASKED OF 9TH & 11TH CIRCUITS)

IN ORDER TO PRECLUDE THE NECESSITY OF
MOVING AN INMATE TO COURT FROM PRISON,
WOULD YOU CONSIDER THE USE OF INTERACTIVE
VIDEO TECHNOLOGIES USEFUL FOR THE CONDUCT
OF SOME PRE-TRIAL COURT FUNCTIONS?

DISTRICT CIRCUIT
JUDGE JUDGE

NUMBER OF VOTES 79 12

YES 65 (82.3%) 10 (83.3%)
NO 14 (17.7%) 2 (16.7%)



110 i0: 'rximinai Ru1es Committee

FROrl: Dave Sch.ueter

RLE: iroposed Raendments to iNuies 10 and 43 to Provice
tor Arraignment by Video

DATIE: October 20, 1990

ucge i-41frec L-ooo,-in, whief juace of tne Ni1nt-h Circu't

tas suggesteO :hat the Ccmmittee consider tne Dos57t11ity C3r

amencinm RI-les :0 ana 43 to permit cefencants to :e

arraigned througn _loses .c1-~ct~television. ws me notes

:n n.s covee letter, ine Nintt, C ~rcuit recently rlea o n

yajen-jueia-Gorzaies v. USD- (attachec, see Sp 7 et seq) -tnat

tne :rocec,.re was no- Dermittec ny those rnles, ~nicn
reCuire the ve-sonal P-eserce of te ceTencant.

*S -na I ooD Ir n Mnc ZateS. at east -o W r-siC t0or-.

-rSz-na a-a :r:zsour-, zo crov:re for viceo arra:qcents.

This item will ne on the acenca for the rfovemoer l4'0
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UNITED STATES COURT OF APPEALS
FOR THE NINTH CIRCUIT

ALFRED T. GOODWIN September 21, 1990
Chie Judg*

Unitd Staob Courthous
125 South Grand
P.O. Box 91510

Paaaders. C"foria 9t1isg t i s1o

L. Ralph Mecham, Director
Administrative Office of the
U. S. Courts
Washington, D. C. 20544

Re: U.S. Judicial Conference
Advisory Committee on Criminal Rules

Dear Mr. Mecham:

I enclose a memorandum and an opinion recently
filed in our court concerning the apparent conflict
between Federal Rules of Criminal Procedure 10 and 43,
and General Order 190 of the U. S. District Court for
the District of Arizona which permits arraignment by
closed circuit television.

While our court has not taken an official position
on the matter, there is very substantial interest in
having the Advisory Committee on Criminal Rules look
into it. The pros and cons could be developed by the
Rules Committee if there is interest in taking up the
question.

Sincerely,

Alfred T. Goodwin
Chief Judge

Copy to: Judge Leland C. Nielsen, Chairman,
Advisory Committee on Criminal Rules

Judges Nelson, Reinhardt and Beezer



September 20, 1990

MEMORANDUM

TO: Chief Judge Goodwin

FROM: Judge Beezer

RE: U.S. Judicial Conference Agenda

Attached is an opinion in Valenzuela-Gonzalez v. USDC,

No. 90-70350, which has been sent to the clerk for filing. The

case deals with video arraignment in the District of Arizona.

Both technology and efficiency make video arraignment possible and

desirable. I think the Judicial Conference and its Criminal Rules

Committee could profitably look at the Arizona program with an eye

to suggesting that Congress amend the Rules of Criminal Procedure.

I will appreciate your comments.

Attachment

cc: Judge Nelson
Judge Reinhardt



FOR PUBLICATION

UNITED STATES COURT OF APPEALS

FOR THE NINTH CIRCUIT

DAVID VALENZUELA-GONZALEZ, ) C.A. No. 90-70350
* ~~~~~~~~~~~~~~~~~~~~~)D

Petitioner, ) D.C. No. CR-90-243-PGR
)

v.

UNITED STATES DISTRICT COURT FOR ) OPINION
THE DISTRICT OF ARIZONA, )

)
Respondent,)

)
UNITED STATES OF AMERICA, )

)
Real Party in Interest. )

Petition for Writ of Mandamus to the
United States District Court for the District of Arizona

Submitted July 27, 1990*

Filed

Before: NELSON, REINHARDT and BEEZER, Circuit Judges

Opinion by Judge Beezer

BEEZER, Circuit Judge:

Valenzuela-Gonzalez petitions for a writ of mandamus vacating

the district court's order that his arraignment be conducted by

closed circuit television. We grant the writ and vacate the order

of the district court.

*The panel unanimously finds this case suitable for decision
without oral argument. Fed. R. App. P. 34(a); Ninth Circuit Rule

34-4.
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Valenzuela-Gonzalez is a federal prisoner who was arrested in

May, 1990. Upon his arrest, he appeared before a federal

magistrate of the District of Arizona, who scheduled his

arraignment for July, 1990. His trial was set for August, 1990.

In June, 1990, the United States District court for the

District of Arizona issued its General Order No. 190,1/ amending

the local rules to allow arraignment by closed circuit

television.2' Shortly thereafter, the magistrate ordered that

Vale'nzuela-Gonzalez's arraignment be conducted by closed circuit

television.

'/General Order No. 190, entered June 22, 1990, provides:

IT IS ORDERED that for a period of one year
from the date of filing of this Order, in the
discretion of any district judge or magistrate
of the District of Arizona, initial
appearances and arraignments of pretrial
detainees may be conducted by video-
conferencing. The attorney for 'the defendant
may elect to be present by video with the
defendant or may appear personally in the
hearing room at the District Courthouse. A
defendant having his initial appearance before
a federal magistrate may be taken before such
magistrate by video when authorized by that
judicial officer.

2/This procedure has been instituted under a pilot project of the
Federal Bureau of Prisons, Arizona District, Phoenix Division.
Under the procedure, arraignment is conducted while the detainee
remains in prison. Communication is established between the
prisoner and the'district court by a sophisticated video-
teleconferencing or closed circuit television svstem with several
voice-activated cameras and monitors in the courthouse and aZd

S *4s~woe. avas.- .1o' _~t:Bu _>ADS t3Xts * v | iW 1JUUDL ' Vtltiwa d6
well as confidential actorney-client conferences. It is augmented
by fax machines for transmitting documents. See United States
District Court,'D'istrict of Arizona, Video Court Proceedings
Committee Report and Recommendations (September', 1987).

1* -~~~~~~~~~~~2-



Two days before his scheduled arraignment, Valenzuela-

Gonzalez moved the district court for an order requiring that his

arraignment be conducted in person. -'The district court heard the

motion on an expedited basis on the day the arraignmentwas

scheduled.' The district court ruled that arraignment by means of

audiovisual interactive technology did not violate the fifth or

sixth amendments or Fed. R. Crim. P. 43.3/ Valenzuela-Gonzalez

immediately sought an order staying the district court's order,

which we granted the next day. He now petitions for a writ of

mandamus vacating the district court's order in this case.

This petition came on for hearing before us on July 27, 1990.

We issued our order granting the writ and vacating the district

court's order on July '27, 1990.4/ This opinion follows.

3/The district court stated orally:-- I

The issue specifically is . . . does an
arraignment conducted before the magistrate,
where the defendant is present by means of
audiovisual interactive technology, for the
purpose of entering a not guilty plea,
constitute a violation of Rule 43, F.R.
Criminal Procedures, or the Fifth and Sixth
Amendments of the United States Constitution.

Andthis Court rules that review of the
record and the arguments presented clearly
show that there are no violations. And the
motion is denied.

Reporter's Transcript oftProceedings at 50, United States v.
Valenzuela-Gonzalez, No. CR-90-243-PHX-PGR (D. Ariz. July 18, 1990).

4Oup order of `t iy 27, 1,'C, reads, in pertinent part:

The district court is directed to arraign
- , petitioner face to face with the petitioner

' physically present in the courtroom. See Fed.
R. Crim. P. 43.

-3-



We must first determine whether we have jurisdiction to issue

the writ that is requested. Under the All Writs Act, 28 U.S.C.

§ 1651(a),5' we unquestionably have the power to issue, in our

discretion, a writ of mandamus in this case. Roche v. Evaporated

Milk Ass'n, 319 U.S. 21, 25 (1943); United States v. Harper, 729

F.2d 1216, 1221 (9th Cir. 1984). We-must nevertheless determine

whether mandamus is a proper remedy here.

The government first argues that we lack jurisdiction to

vacate General Order No. 190 because it was not entered in a case

involving the specific petitioner before us. Valenzuela-Gonzalez

does not contest this argument. We need not reach it in any

event, for Valenzuela-Gonzalez has not requested us to review

General Order No. 190. He requests only that we vacate the

district court's order in his case. Without accepting the

government's argument, therefore, we review the district court's

order only to the extent it concerns Valenzuela-Gonzalez.

The government next argues that we lack jurisdiction to issue

a writ of mandamus vacating the order concerning Valenzuela-

Gonzalez because his arraignment has not yet taken place. Because

the harm complained of has not yet occurred, the government

contends, "nothing has occurred that the defense can object to."

Furthermore, the government suggests that we cannot review the

5/ r, i

The Supreme Court and all courts established
by Act of Congress may issue all writs

- ~ - necessary or appropriate in aid of their
- respective jurisdiction and agreeable to the

usages and principles of law.
4



district court's decision until we know that "the arraignment

would in fact proceed the way the court anticipated." Absent

these two circumstances, the government argues, our opinion would

be merely advisory in violation of Article III of the United

States Constitution. Aetna Life Ins. Co. v. Haworth, 300 U.S.

227, 239-41 (1937).

We disagree. First, we may easily evaluate the proposed

arraignment procedure, since Valenzuela-Gonzalez's two co-

defendants have already been arraigned under the exact procedures

challenged by Valenzuela-Gonzalez. Our evaluation of the scheme

as it affects Valenzuela-Gonzalez is not contingent upon any

uncertain event that might not occur. Thomas v. Union Carbide,

473 U.S. 568, 580-81 (1985). Second, the standards for granting a

writ of mandamus do not require that the challenged order be

carried out before the writ can issue. See, e.g., Schlagenhauf v.

Holden,- 379 U.S. 104, 111 (1964)(excessively oppressive discovery

order); Admiral Ins. Co. v. United States Dist. Court, 881 F.2d

1486, 1491 (9th Cir. 1989)(assertion of absolute privilege to

discovery order). But for our stay, the harm Valenzuela-Gonzalez

complains of is imminent. We conclude that the district court's

order satisfies the "case or controversy" requirement of Article

III.

The government concedes that the petition for writ of

mandamus is otherwise an appropriate procedure for reviewing the

order challen-A' hern e The writ of ia"'1s

extraordinary remedy reserved for situations where a trial court

has exceeded its authority. Kerr v. United States, 426 U.S. 394,

-5-



402 (1976); Bauman v. United States, 557 F.2d 650, 654-55 (9th

Cir. 1977). We have adopted five guidelines for determining if a

writ of mandamus should issue:

(1) The party seeking the writ has no other
adequate means, such as a direct appeal, to
attain the relief he or she desires.
(2) The petitioner will be damaged or
prejudiced in a way not correctable on appeal.
(3) The district-court's order is clearly
erroneous as a matter of law.
(4) The district court's order is an oft-
repeated error, or manifests a persistent
disregard of the federal rules.
(5) The district court's order raises new and
important problems, or issues of law of first
impression.

In re Allen, 896 F.2d 416, 419-20 (9th Cir. 1990)(quoting Bauman,

557 F.2d at 654-55). No single factor is determinative, Bauman,

557 F.2d at 655, and all five factors need not be satisfied at

once. In re Cement Antitrust Litigation, 688 F.2d 1297, 1301 (9th

Cir. 1982), aff'd mem. sub nom. Arizona v. United States Dist.

Court, 459 U.S. 1191 (1983).

Mandamus is particularly appropriate when we are called upon

to determine the construction of a federal procedural rule in a

new context. Schlagenhauf, 379 U.S. at 111 (Fed. R. Civ. P. 35);

La Buy v. Howes Leather Co., 352 U.S. 249, 251 (1957)(Fed. R. Civ.

P. 53); United States v. Lasker, 481 F.2d 229, 235-36 (2d

Cir.)(Fed. R. Crim. P. 48), cert. denied, 415 U.S. 975 (1973).

Such a situation presents the rare case where both the fourth and

fifth Bauman factors are satisfied: we are presented with a novel

cuestion of 'a; ete-' cirnul-r-n tl-l-. 'Adly t o r

repeated." Bauman, 557 F.2d at-655; see Harper, 729 F.2d at 1222.

In addition, the first Bauman factor is satisfied here: since- ;

t . * X * -6-



Valenzuela-Gonzalez 's notice of appeal has not been certified for

interlocutory appeal under 28 U.S.C. S 1292(b),-he has no adequate

means to obtain review. We conclude that a petition for writ of

mandamus is an appropriate method for reviewing the district

court's order.6 -

We determine de novo whether the writ should issue. Seattle

Times v. United States Dist. Court, 845 F.2d 1513, 1515 (9th Cir.

1988). Before the writ may issue, we must be "firmly convinced

that the district court has erred," id., and that the petitioner's

right to the writ is "clear and indisputable." Kerr, 426 U.S. at

403. -

III

Valenzuela-Gonzalez argues first that the district court's

order must be vacated because it violates his rights under the

fifth and sixth amendments to the United States Constitution. The

Supreme Court has long recognized that the accused has a right to

be present at all critical stages of the proceeding against him.

6/We therefore exercise our power

to determine all the issues presented by the
writ of mandamus . . . and to formulate the
necessary guidelines in this area . . . .
This is not to say, however, that, following
the setting of guidelines in this opinion, any
future allegation that the district court was
in error in applying these guidelines to a
particular case makes mandamus an appropriate
remedy. The writ of mandamus is not to be
used when 'the most that could be claimed is
tnat tne 61scriL-_ -?,it s nave erred in ruling

- -'-s :it~i~~2--~ * 3SGItion.

Schlagenhauf, 379 U.S. 'at 111-112 (quoting Parr v. United States,
351 U.S. 513, 520 (1956)). Readiness to issue the writ may defeat
the -intent-of Congress to reserve for appellate review only final
judgments. Kerr, 426 U.S. at 403.



Kentucky v. Stincer, 482 U.S. 730, 744-45 (1987); Snyder v.

Massachusetts, 291 U.S. 97, 105-06 (1934); United States v. Lewis,

146 U.S. 370, 372 (1892). Arraignment, "far from a mere -

formalism," is a stage important enough to entitle the accused to

the presence of counsel. Kirby v. Illinois, 406 U.S. 682, 689-90

(1972); Coleman v. Alabama, 399 U.S. 1, 7 (1970); Powell v.

Alabama, 287 U.S. 45, 57 (1964).

Nevertheless, whether the fifth and sixth amendments prohibit

the use of closed circuit television at an otherwise proper

arraignment is not immediately apparent. Arraignment is not a

procedure required by the due process clause of the fifth

amendment. Garland v. Washington, 232 U.S. 642, 645 (1914);

United States v. Coffman, 567 F.2d 960 (10th Cir. 1977). The

sixth amendment right to confront witnesses is not implicated,

since there are no witnesses. Snyder, 291 U.S. at 107. Moreover,

the Supreme Court has held that closed circuit television may

satisfy the confrontation clause in limited circumstances.

Maryland v. Craig, 110 S. Ct. 3157, 3170 (1990).7/

We need not resolve this question, however, for the presence

of the defendant at arraignment is required under two federal-

rules of criminal procedure, Fed. R. Crim. P. 108/ and Fed. R.

7/The use of closed circuit television for taking testimony of
child witnesses has been approved by the Supreme Court. Maryland
v. Craig, 110 S. Ct. at 3170. So long as the teleconferencing
procedure is "functionally equivalent to that accorded live, in-
>-- S --. eSL-iciiony," iL wi'' .. a ..!y ConlUtutinal r!quiL ..

t at 3166. Ar-''71. of tho -r ;-- - dependent, howlevr n
~-he state's flaking an adequate showing Qf necessity. Id. at 3169.

3 /Fed. R; Crim. P. 10, "Arraignment," provides:

Arraignment shall be conducted in-open



Crim. P. 43(a).9' The protection of these rules is broader than
Crim. ~~ P. 43 ,bo .. .

the constitution provides. United States v. Gordon, 829 F.2d 119,

123-24 (D.C. Cir. 1987); United'States v. Christopher, 700 F.2d

1253, 1261-62 (9th Cir.), cert. denied, 461 U.S. 960 (1983). It

is the rule in this circuit that although arraignment may not be

required, conducting an arraignment in the defendant's absence

violates the plain instruction of the rule.10/ Id. at 1262.

There is simply "no provision for arraignment in the defendant's

absence." Id.

Similarly, there is no provision for arraignment by closed

circuit television. Under Rule 43, the defendant must be present

at arraignment. Under Rule 10, the arraignment must take place in

open court. We hold that these rules together require that the

court and shall consist of reading the
indictment or information to the
defendant or stating to the defendant the
substance of the charge and calling on
the defendant to plead thereto. The
defendant shall be given a copy of the
indictment or information before being
called upon to plead.

9/Fed. R. Crim. P. 43, "Presence of the Defendant," provides:

(a) Presence Required. The defendant shall
be present at the arraignment, at the time of
the plea, at every stage of the trial
including the impaneling of the jury and the
return of the verdict, and at the imposition
of sentence, except as otherwise provided by
this rule.

An exception is Drovided for misdePtnanors. Fed- R. rri.yn-. P

10/k defendant nay waive, in writing, the right to appear in

person at arraignment. Christopher, 700 F.2d at 1262. But see In )
re United States, 784 F.2d 1062, 1063 (11th Cir. 1986)(no waiver-
absent good cause).



\p y district court must arraign the accused face-to-face with the

accused physically present in the courtroom.

The government urges that the federal rules of criminal

procedure are to be construed broadly under Fed. R. Crim. P. 2.11/

We recognize that substantial compliance with the "open court"

requirement of Rule 10 may satisfy the rule. Sweeney v. United

States, 408 F.2d 121 (9th Ci'r. 1969); se 'also Fed. R. Crim. P.

10, advisory committee notes ("mere technical irregularity" does

not warrant reversal). Moreover, the right to be present under

Rule 43 is not absolute. United States v. Gagnon, 470 U.S. 522,

529 (1985)(in camera conference); Allen v. Illinois, 397 U.S. 337,

343 (1970)(unruly behavior at trial). Violations of Rule 43 are

C , subject to the harmless error rule of Rule 52(a). United States

v. Rogers, 422 U.S. 35, 40 (1975); United States v. Kupau, 781

F.2d 740, 743 (9th Cir.), cert. denied, 479 U.S. 823 (1986).

The District of Columbia Circuit has held that under certain

circumstances, closed circuit television may satisfy the presence

requirement of Rule 43, if the procedure is considered necessary

by the court. See United States v. Washington, 705 F.2d 489, 497

n.4 (D.C. Cir. 1983)(per curiam)(unruly behavior at voir dire).

The government, however, does not argue that the procedure is

necessary as opposed to convenient here. Absent such a showing,

'll/Fed. R. Crim. P. 2 provides:

These rules are 1Lteided to-provide for the
K, f . JUGL det3teitlv'Zi UL eVt.i y C:iIULras

proceeding. They shall be construed to securc
-' . simplicity in procedure, fairness in

administration and the elimination of
unjustifiable expense and delay.

f ' ' W N~- 1.0-



we hold that arraignment by closed circuit television does not

constitute substantial compliance with feither Rule 10 or Rule 43.

Several states, including Arizona,1 2 / have adopted rules

allowing the use of closed circuit television for arraignments,

with the approval of their state courts. See, e.g., Commonwealth

of Pennsylvania v. Terebieniec, 268 Pa. Super. 511, 408 A.2d 1120,

1123-24 (1979)(noting no "circus atmosphere" or unconstitutional

.
.1 

3

prejudice).13 ' But one state court, examining statutes not

explicitly authorizing the procedure, did not approve its use.

See State ex rel. Turner v. Kinder, 740 S.W.2d 654, 656 (Mo.

1987)(en banc). After the state legislature amended the statute,

the court gave its approval. See Guinan v. State, 769 S.W.2d 427,

430 (Mo.)(en banc), cert. denied, 110 S. Ct. 259 (1989).

"Strong reasons" support Federal Rules 10 and 43. In re

United States, 784-F.2d 1062, 1063 (11th Cir. 1986). Their

purpose is to ensure, at a minimum, that the defendant has a copy

of the indictment, "know[s] what he is accused of and [is] able

adequately to defend himself." United States v. Romero, 640 F.2d

1014, 1015 (9th Cir. 1981). "Without the presence of the

defendant, the court cannot know with certainty that the defendant

1 2 /Ariz. R. Crim. P. 14.2 provides:

The defendant shall be arraigned personally

before the trial court or by video telephone.

13/At least one commentator has notpd thF-, far frnm' hino

pcb~;c4a4, the procedui ace- be beneficial to dCfendans. sanrce

Hi 'J44 rne neLd LO KepL il -noi in, ce. ' awaiting

arraignment and allcws greater focus by the judge. See Note, The

Use of Closed Circuit Television for Conducting Misdemeanor

-Arraignments in Dade County, Florida, 38 U. Miami L. Rev. 657, 672

(-1984). ,- 11-



has been apprised of the proceedings." In re United States, 784

F.2d at 1063.14/ Moreover, Rule 43 requires that the defendant be

present at all stages of the trial, the plea and sentencing.

Allowing the use of closed circuit television at arraignment

without Valenzuela-Gonzalez's consent would amount to our tacit

approval of its use at these other stages of the criminal

proceeding as well.

Absent a determination by Congress that closed circuit

television may satisfy the presence requirement of the rules, we

are not free to ignore the clear instructions of Rules 10 and 43.

We have held in other contexts that strict compliance with federal

rules of criminal procedure is required. See United States v.

Fernandez-Angulo, 897 F.2d 1514, 1516-17 (9th Cir. 1990)(en

banc)(Fed. R. Crim. P. 32). We see no reason to reach a different

conclusion here. So long as Congress has chosen to provide those

persons accused of federal crimes with the right to be arraigned

in open court, we hold that the plain language of the rules must

be followed.

IV

Arraignment by closed circuit television constitutes a

violation of Federal Rules of Criminal Procedure 10 and 43. The

petitioner's right to a writ of mandamus is clear and

14/To the extent the plea process is involved, the presence of the

defendant may become even more important. Some district courts
- r -IE -i .".a. . S

it, ' A, 7oa-7 , Roes of Crimi l, Pr-Zdre f--r tet rTaity States

District Ccurts 91-§2 1990). This is the procedure anichipated
K \ in the District of Arizona. See Transcript, supra, n.3.

Acceptance-of a guilty plea at arraignment would raise questions
concerning the requirements of Fed. R. Crim. P. 11, which we do
not reach here. -12-



indisputable. The writ of mandamus shall issue and the district''

court shall vacate the order requiring arraignment of Valenzuela-

Gonzalez by. closed circuit television.

WRIT GRANTED.

13 -
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November 1990 Minutes 9
Advisory Committee on Criminal Rules

Mr. Marek, and Mr. Pauley, to consider the possibility of
consolidating in one rule the application of Jencks Act
statements at the various stages of trial and in related
proceedings, i.e. detention hearings and § 2255 hearings.

(Note: Following the meeting, in an exchange of
communications between the Reporter and Mr. Marek, the
Committee member proposing the amendment to Rule 32(f), some
uncertainty arose concerning the text of the amendment and
especially the content of the last paragraph of the
accompanying committee note. Accordingly, the Chairman
(Judge Hodges) directed that the proposed amendment to Rule
32(f) not be sent forward to the Standing Committee until
the report of the Subcommittee can be considered at the
Advisory Committee's next meeting in May, 1991).

5. Rule 40(e), Arrest for Failure to Appear. The
Committee had received a letter from a Magistrate raising a
problem with application of Rule 40(e). The magistrate
noted that a strict reading of that rule would not permit
removal of a material witness to another district for
failing to appear unless a subpoena had actually been
issued. The Committee briefly discussed the point,
including a possible amendment to Rule 401e) which would
cross-reference 18 U.S.C. § 3144 (subpoena not required
where it would be impractical to do so). Ultimately, the
Committee concluded that an amendment was not required.
Judge Keenan moved that the matter be deferred to the
Department of Justice. Professor Saltzburg seconded the
motion. It passed unanimously.

6. Rule 41, Search and Seizure. The Committee
briefly discussed possible amendments to Rule 41, in
conjunction with amendments to Rule 4, which would address
the availability of electronic means, including facsimile
machines to transmit requests for search warrants. This
matter is addressed at Rule 4, supra.

7. Rule 43, Presence of Defendant. The Committee had
been informed that the Ninth Circuit recently ruled that
Rules 10 and 43 barred arraignment by closed-circuit video,
a procedure used in some state and local jurisdictions as a
pilot program. The consensus of the Committee was that
arraignment is a very important step in the trial process
and that the defendant should stand personally before the
judge or magistrate. Judge De~nda noted that there is a
danger in becoming too expedient. Following cther generally
negative comments about the prospects for such arraignments,
Professor Saltzburg moved to reject any such amendments to
Rules 43 and :0. Judge De~nda seconded the motion. It
passed unanimously.



U.S. DeparmentofJustice

Federal Bureau of Prisons
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Professor David A. Schlueter
Reporter, Advisory Committee on

Criminal RulesSt. Mary's University, School of LawSan Antonio, Texas 78228

Dear Professor Schlueter:

As we discussed, enclosed please find.a survey which werecently received showinq the use and proposed'use of videocommnunications between courthouses and other facil'ities byvarious courts around the country.,

This information appeared 'as a reader' survey in theSeptemnber/October 1991 
and wasforwarded to us by the Naona Center for'State Courts.Although thisosurvey-may not include all courts that are'nowusing video technology, it gives' an idea of the acceptance by'courts that this technology is receiving.

Please do not hesitate to cofntactme if you'have anyquestions regarding this matter.

Sincerely,'

Matthew W. Melki.
Assistant General Counsel

rost-itl brand tax transmthea! memou76e aof pses 
f
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Video Techuiology Appicatlons Inithe Courts .
Roador Survey, CouKT* Tehnology Bulletin,.September/ October, 1991 <-2

_ndlcated video communicatons between the courthous1& other facilities

Under
COURT In Us Development

18th Judkcial Distrid, Kansas X
5th Judicial Circu#, Florida X
20th Judicial Circuit, Florida X
30th Judicial Circuit, Michigan x
Colorado Springs, Municipal Court, Colorado X
Prince George Circuit. Maryland X
7th Judicial District, Iowa X
Jackson Circuit Court, Florida X
12th Judicial Circuit, Florida X
Pirna County Su~enor Court, Arizona
North County Municipal Court, California X
Orego)n Administrative Office of the Courts X
Minnesota Suprerne Court X
9th Judkicil Circuft, Fridda ' X -~~
2nod Judicial Distktt, Minnesota i X
U.S. District Court, Colorado X
32nd Judictal District, Pennsytvania -_iX ________

Sprta nburq Magistrate Court, South Carotina X .
Denver County Court, Colorado X
San Bernardino County, California j X _

Pierce County Distrt Court, Washngton . X _
Alaka QAurt Sytlem X

Baton Rouge CityCourt, Louisiana !_x
Stahnislaus County Municpal and Superior Cts, California X _

Los Angeles- Municipal Court, Callfornia X I
Mihaukee Municipal Court. Wiscosn I X







1MEMO TO: 'Advisory Committee on Criminal Rules

-,FROM.- 'Dave Schlueter, Reporter

' RE: Rule 11,.Advising Defendant of Impact of
Negotiated Factual Stipulation

DATE: September 3,A1992

Mr. David.Ada'ir and Mr. Toby Slavsky have authored the
attached article on Fact-Finding in Sentencing. A portion
of that article (pp 63-68) addresses the issue.of whether a
negotiated factual stipulation is binding on the court in
applying the'sentencing standards. The authors note that
there is a split of authority on that point and that it
might be appropriate to consider amending Rule-11 to include
specific recognition that a fact stipulation is or is not
binding on the court in sentencing the defendant.

As no'ted in Mr. Adair's cover letter, he has provided a
coip~y of -thearticle with the thought that the Committee
might 'be in-terested in revieving Rule 11 and in 'vorking vith
the Judicial Center in conducting empirical research on the
issue.

This item will be on the agen'da for the meeting in
Seattle.'

P ,~~, > , ,. , .,,%



L RALPH MECHAM ADTV Cg OF THf>
DIREC'MR , s.UNITED STATES COURTS
JAMES E. MACKIJN. JR. 'FNERAG I. D.C. 20544
DEPLOY DIRECMR WASHINGTN. D.C. 20544

April 6, 1992

Honorable William Terrell Hodges',
United States District Court
United States Courthouse, Suite 108
611 North'Florida Avenue'f
'Tampa, Florida 336024511

Dear Judge Hodges:

I am sending you an article authored by my colleague, Toby Slawsky, "and me,
which describes a number of issues about factfinding in the context of guideline
sentencing.' I thought you. might be particularly interested in the section written by.
Toby on "Negotiated"Stipulations," or stipulations of fact that are'made as part of a
plea negotiation.

The section notes that fact stipulations are sanctioned, to the extent that they
are not misleading,"by the guidelines at' U.S.S.G. § 6B1.4, but are not mentioned in
F.R.Crim.P. 11. Accordingly, there has been some confusion over the legal status of
such stipulations. Many courts, for example, permit a defendant to withdraw a guilty
plea if the court does not accept the full stipulation. The Sixth Circuit has gone so far
as to equate a factual stipulation to a Rule 11(e)(1)(C) binding plea agreement.

I am advised that the Federal Judicial Center has expressed interest in
conducting empirical research on the practices of district courts in handling negotiated
fact stipulations. Perhaps the Advisory Committee would be interested in reviewing
Rule 11 and in working with the Center to design research on the subject. Please
advise if you have any questions.

Sinceey

David N. Adair, Jr.
Assistant General Counsel

Enclosure

cc: /David Schlueter
A TRkDITION OF SERVICE TO THE FEDERAL JUDIC.ARY

> ." - L. -g _ ' ' ',MP ,:'-C ,,'



-Looking at the Law

v BY DAVID N'. 'ADR, JR. AND TOBY D. SiAWsKY

!Assistant'General Counsels, Administrative Office of the United Saes Courts

. Fact-inding in Sentencing

No limitation shall beplaced on the information concerning the bckground, c racter and conduc of a person CunciCted.
of an offense which a court of the United States may receive and considerforthepurposeof imposinganappropraten

18 U.S.C. § 3661.:

T This virtually unbridled authority to consider sentencing. The Supreme Court stressed that this

information in sentencing, while originally es- 'modernm philosophy of penology demanded that the

tablished to support a system of discretionary sentencing judge impose a sentence that 'should fit

sentencing, has been upheld by the courts of appeals the offender not merely the crimes According to this

for use in sentencing* under the new sentencing view, the sentencing court should not be bound by the

guidelines. But have the courts seriously considered rules of evidence governing the trial because the trial

the implications of using. a procedure developed for a is to determine the narrow issue of guilt of the offense

sentencing system that permitted virtually -nlim-' charged, the sentencing hearing is"to establish the

ited discretion, without modification, for a system appropriate sentence'within the range of sentences
that significantly limits that discretion? This article available for the offense of conviction established by

will attempt to describe the case law that has devel- the legislature.
oped regarding fact-finding under the sentencing jrr sentencig judge' task within'fxed stetutory or constitu-

guidelines-the role of the presentence report, the tional limits is to determine the type and extent of punishment
burden of persuasion in challenging the presentence after the issue of guilt has been determined. Highly relevant-il

report, the role of Negotiated stipulations, and the, not essential-tohisselectionroftanappropriateisentence ithe
qualty o evienceandsotandar oprfreuedt psesonof the fullest information possible concerning the

* d to ', fpodeendant' life and characteristics. (Footnote om
establish guideline-relevant facts. Our review of the, ,odern conceptsindividualizingpunishmenthavemadeitallthe
case law suggests that, while the courts of appeals more necessary that a sentencing judge notbe denied an oppor-

have determined generally that the fact-finding. t'unity to obtain pertinent information by a requirement of rigid

rules developed prior to guideline sentencing are adherence to restrictive rules of evidence properly applicable to
the trial.

constitutionally valid, a number of 'decisions" show,
discomfort with, the use of those standards. W;e be- 337 U.S. at 2i7.W'illiams was also cited as support for

lieve that the central 'goals of sentencing reform can- the provisions of Federal Rule of Evidence 110l(dX3),

not be fully ac'c6mplished using old evidentiary which exempt criminal sentencing from the applica

standards:.,,, ' ', , tion of the rules. See Rule 1101, Advisory Committee
note on the 1972 Proposed Rules.4

Fact -Finding in Sentenacin~g 9 -<Accordingly, under the system, of discretionary sen-
-. Origin andAdoption . tencing, the courts needed maximum flexibilityto

The broad authority section 3661 gives to the district consider information in order to craft a sentence that

court to consider information for sentencing vwas first would assist in the complex task of rehabilitating the

enacted in 1970 as 18 U.S.C. § 35771 and wrs carried offender. As the Court stated in Wlliams:

forward and renumbered by the Sentencing Reform To deprive sentencing judges of this kind of information would

Act of 1984.2 The provision continues to be cited regu-- undermine modern penological procedural policies that have

larly by courts of appeals when rejecting challenges been cautiously adopted throughout the nation aer careful

that the informal' sentencing procedures developed consideration and experimentation.

prior to the Sentencing'Reform Act are inappropriate 337 U.S. at 249-50.:

to sentencing under a guideline system of sentencing. The Sentencing Reform Act largely rejected the sen-

That the- language of section 3661'w as intended,'t tencing philosophy expressed -in Williams and still

complement a system of sentencing discretion is ur-' reflected in section 3661 ,The Senate report to S. 1762,

questionableI The legislative history rega"rding the" thepredecessortothebillthatbecamsetheSentencing
passage'of section 3577 is sparse but, 'nonetheless, Reform Act, unambiguously announced the abandon-

instructive. The Hpiuse report simply cites Williams v. ment of the, rehabilitation model:,

New Ydrk, 337 U.S. 241 (1949). in suppo 'l of the In the Federal system today, criminal sentencing is based largely
passage of this provision That case, of course, was ' on an ouunoded rehabilitation model. The judge i supposed to

decidedjin the 'heyday of individualized rehabilitative ,set the maximum term of imprisonment and the Parole Commis-

58
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Sion is to detexmine when to release the prisoner because he i5 "Specht v. Ptso, 386 US 0 npc~ h
'rehabilitated.' Yet almost everYone involved in the, U-Pattr60n p 9 6 7) InSpeh, hJustice system now doubta that rehabilitation! ca~n beidcd urm COur held that more formal proceduresrelialy i a pisonsettig, ad'xtis nw quite cert~ain 'that .no. ',,were 'req4uired whn' eednconvicted of certainonecanrelly etet heterr w en piso eris ehailtatd, sex Offenses, was subject to a se n nc n e ha em t

,Since the senteincing laws have not been revised to take this into th ci ondthencdefendantcwasnaaccount,-eachjjdggisistlefttoapl bi ly oisotf th if tesentencinigcorfunthdenatwsaof entncig. s aresult, every, day Federal judges mete out __ danger to the-public Or Was a habitual offendeanuniustifiably wide range ofsnece oofendlers Jaimlr"insanie.TeCorditgusdWliasnthhistories, convictedo ila cr~imes I, commited ndetingagroudetht th1at ssu wasthcu ground that the, ~~~~~~sentenfing enh'ancrementi~eS. Con ~ ~based upon the makcing of 'A" new cliig after theS.Rep. No. 9825,9thi Cong, 1st S~ess. 38 (1983), defendant's conviction on aother~ carge.reprntedin 984 .S.Code Cong. & Admin. News Awllb scsebelow, most courtshav reected38,3229-32 (heeiAfter '~ehate;Repot') As~ aillicaio d rtiscsshe dgdtese
appea1~, in describin~ the pi~r~ose and inte~t~of the indeterminate, discretionary senteingito and deter e-K ,, ¼, ~ ~ ~ ~~~~~~~~~~,z 

e , 

,eam asexressve Cof ths no umddtiknrlined. uponere h~amsbeenwery u fittlllege

also~ t~ni~d Sit~ v. iien~diK 92 Fr~d 269,28 n. 13, fomAt phre dremishwvr aenoter bifwcultsentiin~~~~)a~~rt)~~~ K ing dinpateadds-ta myb reetd yueof the olapocdued i
ZI ~~~~t '1 ~ ~ ~ tisMew ontxtunwr -nte gdanpatermy.But in re~~iecti the setnIngplc articuatdin A'ricialpupoe o udlA e4A~n st

Williams, the Sen~or Atenchg Refr Act, atlesta im- rinaeduc idie uwrrante dipaity,,Mosdthereliatonoplme6 dri teUntd ttes Setenigoihs htproedmnd eti dge cuyi
Mion etbihaseeptisof rubTlethtmyb hppied onyupg 8 soneWillims ~ator aa ugetdmwnea
tions at U.S.~S.G § B1 reqirs ininsefnac.ehetdtO e~ia- 867 F.2 216; toltn wurs'aof t dirsparitytel tacticans o thegidei

Acodigy8 a heceeriiainoffctn th mveen rave paid inufcetatni~ oh rcdres thnatapp~ical~iono tis ati.dt the sentencin gudei es devtelopthe fcsentoewhchgiein es are apid.tacin hiyresultiii apA~i~uai- gidelin ra~ne, t~ise isues ar 'newS etnig udlng o nt t etilthd of aSysen of cmgIncre singy in~rtan A~ndbecom the~oc~s of itig - ora prcedurh',rewhc doesmains unr elib e ,jo~btof eelo ingtefaicutsis may lo ie putenting ne coat of pithonea old cune. htionresuling i a mo e 'a versa al se tenci g pr c- ca look good 1~u it~aill d esn'trun uch rbtter.Ironiallyess. Seen", Conriteo h dmnsrto fte sntniggieie ayetec ifrn kidofdsprtProbtio 'Sste~n,:ud~al Cnfeenc of he nitd -fasiWctuldinrtey.u~l-atddS utates Reomendhed sentecidng pforic'Guadeie Sen PeternB.Pope,. How , ~e Uncial PsFnng Cantoteningandi th Smintarybin (19S7)rniAsctheat Senencig Uduermine Senrtenn Guideie,9 Yale L Jin125Commision as r~gIize, A I (May 1986).1ess requires more formality: ' A; proc~~~~~~ ~~~edure formandin fact tatpemisureatin
some etent xplaied by tlye ac th'ahiedarticlrofense", andf A'~geiari
sentencin conseq re-deThisituaiond will olngeipseudTe, tencingereand deenanssor ovoterliuolsentencng guidlines. he cluiths renoltipno ispute sentenc- minrimalg evdneoCuhc-dc;Freape

iNgeato wiluutlKhae nin-9easurapp-ficationth apistucabl aedn wnth norior reodwh-aseie ttuishmntsor IBrmLItyi teurehfdig'f~a
I ate~~~~~an~~~fain~~~~~' ~~~ melntaethcouldbeaistb c taguCidetinergud1 2 1 eWheoresuch fomlty r anatspibn~t of fac ri smla dfndntwoaa aprhnded tinthe saledre ofa

is arguable tha the Wila s ainlei o applIca- 20ga soccie h ol~r m a yb ujcble. Dfendats have s6 tese ni citding 't ragof3o41mnhcudb subjactitg thenyresult 'far g u guel i ra fge issnst ar
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same range as the' first defendant if the defendant's cable guideline would be more appropriate under all the arcum-

estranged girlfriend produced another five kilograms d

of cocaine that she convincingly claimed the defendant The purpose of this amendment was to provide no-

intended to sell. Under pre-guideline' law, the court tice to the parties of the sentencing factors under

would have wide discretion to adjust the sentence of considerationbythecourt,toinsurethatthecourthad

the second defendant to account for the reliability and sufficient information to impose sentence, and to pro-

amount of evidence.' Under guideline sentencing, how- vide a structure to the sentencing hearing.12

ever, the three-fold increase in the prison sentence Rule 32(c) and 18 U.S.C. § 3552(d) require the dis-

would be mandatory if the girlfriend's testimony was closure of the presentence report to the parties at least

found to meet the minimal fact-finding standards that 10 days prior to sentencing. If the presentence report

have been held applicable to 'guideline sentencing. has been carefully and accurately prepared, its disclo-

While the old system may not have been ideal, it is sure will alert the parties to the issues before the court

arguable that requiring these two defendants to be and will permit them to prepare any response. The

sentenced within the same guideline range results in importance of notice was recently reiterated by the

far more disparate treatment than would have re- Supreme Court in Burns v. United States, -U.S.-,

sulted under the pre-guideline system. 111 S. Ct. 2182 (1991), which held that a courtmay not

Furthermore, too much fact-finding discretion may depart upward from the applicable sentencing guide-

result in uncertainty in sentencing. One of the pur- line range unless the grounds for that departure have

poses for the'establishment of guidelines and elimina- been previously disclosed to the parties. The Court

tion of parole was to reduce uncertainty and establish indicated that Rule 32 contemplates 'full adversary

predictability in sentencing.9 If fact-finding is not sub- testing of the issues relevant to a guidelines sentence

ject' to greater standards of accuracy, the resulting and mandates that the parties be given an opportunity

discretion could reintroduce sentencing uncertainty. to comment upon the probation officer's determination

While a degree of fact-finding discretion is appropri- and on other matters relating to the appropriate sen-

ate, the nearly unfettered discretion of pre-guideline tence. 111 S. Ct. at 2186. A meaningful right to com-

fact-finding, as is true with other areas of sentencing, ment demands notice 'of matters that may be relied

could result in the reintroduction of disparity. Lack of upon in imposing sentence. The best, although not the

standards of fact-finding could also permit manipula- only, form of such notice is the presentence report.

tion of the sentencing guidelines by permitting use of The Administrative Office of the United States Courts

stipulations that contain misleading information. Nei-' has suggested, therefore, that a section of the preseni-

ther Congress, in reenacting section 3661, nor the tence report specifically identify any factors that may

courts have seriously considered whether the revolu- warrant departure. See Administrative Office of the

tionary change in sentencing philosophy resulting United States Courts, Presentence Reports Under the

from adoption of the guideline system should also' Sentencing Reform Act of 1984, Publication 107,46-47

result in changes in the fact-finding procedures devel- (1987) (hereinafter "Publication 107"), and Looking at

oped to serve the repudiated philosophy.10 the Law, 54 Federal Probation 65 (March 1990).
The presentence report, if unchallenged, should con-

The Role of the Presentence Report stitute sufficient evidence to support a sentence under

As indicated above, guideline sentencing creates a the sentencing guidelines. And, in setting forth a ten-

more adversarial process for the determination of the tative guideline range, the report serves to structure

sentence. Yet the Sentencing Reform Act did not any challenges by the defendant or the Government'

change the sentencing hearing into a trial-like pro- and to focus the issues for a determination at' the

ceeding in which each party presents its version of the sentencing hearing. See U.S.S.G. § 6A1. 1 and Publica-

factual circumstances with the court making the ulti- tion 107 at 1-2.

mate findings of fact and conclusions of law. Instead, In United States v. Wzise, 881 F.2d 970, 971-72 (1lth

Congress amended Rule 32(c), Federal Rules of Crimi- Cir. 1989), the Eleventh Circuit described this practice

nal Procedure, to provide that the preseritence report in detail. In preparing the presentence report the

contain not only information regarding the offense and probation officer sets out the details of the offense and

the offender but also: the defendant's criminal history. The probation officer

the classification of the offense and of the defendant under the then applies the sentencing guidelines to those facts.
categories established by the Sentencing Commission; the kinds Under the procedures established in many districts,

,of sentences and the sentencing range suggested for such a the Government and the defendant may make objec-

category offense committed-by such a category of defendant as tions to the report prior to the sentencing hearing.
set forth in the guidelines...; and an explanation by the probation

officer of any factors that may indicate that a sentence of a After consideration of these objections, the probation

different kind or of a different length from one within the appli- officer makes any corrections to the report and pre-
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pares an addendum that identifies remaining issues Quality of Evidence at Sentencingto be determined by the court at "the hearing. See Pro, ot
Committee on the Administration of the Probation iormlytblhe the picldee cha senthinSywstem,,,Jud~icialConference of the ~Unjted Sltates,;, ,destacou cnsider evidence t at sentencing that
Mpdel local Rule for Guideline, Sentencing'(1987) AtM t w ould not be d ssible atl .See, eg Williams v.,, this stage uder thisprocedure the sentencing hear-., Ne, Yor,337 Us . at 246-47. But re garAls s o
ing may, proceed in a reasonably orderlymanner. sen di*c37U.oa to conide ard oange

T h e presn e n) ll1,lte n ci re p ortP, a d a' , thu se e' th s m o,, , f 'oi e d o ns t e in tr o d u c tio n o f e vid e n c e a t 6 en tepurt ~ ose a, s r , t a l t pu lati on in A ci-il'be nch final, iede reporto o n test~lishng he fctui *n leal bckdop ~r te aetsning ng as beiP s'ubjec to d ue`-p'roc'ess, sadard of

to 'hoearn facdtshrnaited numsera'ti bythe "ipitd'artaie and , 'reliauilt.Ion ofinsn v.a Burkne, 73&, 741d
I etI ai C-

legal be,'p'rovedbiy thde defiendmant r any4 a thatre aurt

facor povd 'yth','oeien. nige Sats erces plhqterad;la hetldthat th efendant'si

tit,02at' a'd C dr.~ r igted Ses hat to due rocusst'itn s itenin requires that a
e a'lspo aFnied States v. e 9 d3 C lfeidy nt ae ei'ndeled onf thebasisAs

1990) IadJdgGrd Xy Hen~eyAh elt fu. intorinatosenIi~a~s. mtral

GuideKrzes Sentenci; n NoT~dUB(37,' End ted factual tnd to4Di'n discus.ed-5 , 584 r'1hom, 358Crirn. L. Reyfi 16t e, 685eafre 
Supretie ur o

199), nSed 2t~s't ,89 F.d'11'2, i6-64quntiy o poofWi ulimee.rohse'l s4^ per- i

(lthn Cir. [s .' unstedul to csidieratihe,,f ueseonsidlk unaworn or

F. 2d285 20 91 t3 d res ptt ng920; F.2di 13 ,2 Cir "r . X ,be ab

199),imrudge, ofl ,ean ofcout Reaiiit 'o rato. , This.

Inprcic,,snoedaov~th-snenin roee , eprincipl rtcuaio oe was-atenciny uthue"
cAmlended al factci, the' 'eui~e h presentence reot h at..Bureasis othe cmssesa igher stnf ofrlablt

r eport porten e establishrapgudeline orael, has beea a 'tan' a d s out the i-

ab~nleievd tene asoes ofl bedscusedbelow. gIdeline reale- ,nformrtionis nterancl0 cunse.' In Vnited States v.Jante facts aot thnlue seitnei hariong n tadjustemienes, ..,,kert 4048 Fj.2d44 62 7'th Cir.171), c} deid 0tothos fcuacyftse nfrybea'senicd byprt the rpartiesy. The S The6 question oforha exampence mayoinsfide~redi r-couits of appiceals tav tiLld uindifor'by that teoupt. If tnaned"uliy fof resen'ng{a casffn whic thandbutric-sone'ekii the cadjust te sel nton~i qutstfaorner the acuaca cutehd torheqel~ied uof, an~ unsubtanteiate nhargebordsufcen of p hefatolaserio i th reoft thatt proveb a facternmen t? ,aget.hand eiinclude Asihe

mus, beprovenus by the def to Endanta any aggravatng reliabl2e tha.t.to ;Theourt hefad-lt not

factorsvtn proedtncn by t n the doei eftUiend .'antersu ~' proaess.ll On thue .,ther cha~rid was com~Ati'lfy utinvei

bresrthe, 920urde at of (2nd Cmr.99);UnitedStatestithan might be 5esupport. 
e ' reeiabaftye- Ii Vu'

Bln, 888 1 "907, ,, (1st C, 1989); Unid dscuse blw , . .1,, r

Cli-.) cert denid, ~b em"das 124 28(t a ee edt' b~i dfcen mgeK co~ic
4, . p 10S t.36(98) h rincrpof fac tlth theisu'United Statesv. HowardI89 F.2d 105 08(t f hs tna, " , ntXral pagt K ~;.unde

(epoth Cio 1990);i ey,1nd Un ite tts` v i Mc aow el,h88a s eutocni rth is es ear el.,
'F.2d 285, 2 I-9 (3r CIr. 198)." II Reliability 

-

ing beins wth the1 preIIerence reor WhenI paty Itadrdfo snenin fcIi ngi ownesen v.ustbledsupprortedsyh'peodesc oh reli-.'abenrqidthnaemsrtonhttei-
able evidenceasywil be diascussted .belw fte hl omtio is i"maeilyutre I ntd State vthe acurac of tepresntenc report 1 ~ I , th epr may U.S. 1062 (17)" frea plteNit"Crci estill be sufficient to sustain a fin ding by the court. If, manded for resentencing a case in which the district~~~~~~~drmrm'y 

at te pary quhowevr, thecallegecalls itqusIonteacrc or hadreid po`nbnsbuttit hrge-orsufficienc;of hefcta assetio inte eotte aebyaGvenetagnand'cledithGoenet mdust bearb a the budn't etbis n teen~tencte repor'f8t. hIor edtaatog noteaggavating senthenn factor andtedfnatmstmtralinre t he chargeawas completely unvei-lbearethe burden ofpoiamtigactsing factort fldad ihu spottNrwshat xy te
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toshowthattheagentwasreliable.Thecourtdeclared Murillo, 902 F.2d 1169, 1173 (5th Cir. 1990); and
thatitwasnotrejectingWflliams vu.New`Yorkbutthat United States v. Blanco, 888 F.2d 907, 909 (1st Cir.
Williams did not present a situation in which the 1989). But see United States v. Fortier, 911 F.2d 100
defendant challenged the accuracy of unverified infor- '(8th Cir. 1990), discussed infra.2
mation. In United States v.. Kikumura, 918,F.2d at 1102-04,

In United States v. Fatico, 603 F.2d 1053 (2d Cir. theThirdCirculitcautionedthatundercertaincircum-
1979), the court determined that hearsay testimony 9 stances a higher standard of reliability might be re
by a confidential informant was admissable to en- quired than that articulated in United States v. Baylin.
hance the defendant's sentence but only if corrobo- In a situation in which the court departs dramatically
rated by other evidence.'5 In' United States v. Baylin, from the sentencing guideline range, the sentencing
696 F.2d 1030 (3d Cir. 1982), the court remanded for proceeding becomes nearly as important as the trial.
resentencing a case in which the sentencing court had In such a case,, due process principles may require a
inferred defendant's involvement in a crime from the greater, ,standard of reliability since the amount of
mere fact thatthe Government had promised not to process due increases with the importance of the lib-
prosecute 'the crime. No other information of defen- erty interest involved in the proceedings. Accordingly,
dant's involvement was presented. The Third Circuit the Third Circuit established ,an intermediate 'test of
established~lthe'standard that such information must reliability to be used in a case involving a substantial
contain minimum indicia of reliability beyond mere departure:
allegation., 696F.2d at 1040. ,The sentencing court must examine the totality of the cirum.

The Sentencing Commission has recommended a stances, includinrgother corroborating evidence, and determine
standard of reliability that may be, somewhat higher whether the hearsay declarations are reasonably trustworthy.
than that articulated i, Baytin in U.S.S.G. § 6A1.3. 918 F2d at 1103.21
Thatj section suggests that information relied upon in Admissibility oInormation From Other Prdings
sentencing should have "sufficient indicia of reliability
tosvpport itprobabieaccuracy." Wihilethis standard These principles of admissibility have also been
could result in oree accurate fact-finding and has relied upon to permit use of information from other
been cited 'vw~ith apjroval bya anumber of courts Of proceedings, such as-the trial of a codefendant. The
appeals, the section is a policy statement, and policy general rule appears to be that such information may
statements are not fully binding on the courts.' 6 See be used, without more, in determining facts relevant
18 U.S.C. '§ 3572. In addition, it is questionable that o sentencing. The use of such information, however,
the Sentencing CommI~ission) has authority to prescribe must be preceded by notice to the defendant that it will
standards and procedures for sentencing.17 be used. See, e.g., United States v. Notrangelo, 909 F.2d

363, 365 (9th Cir. 1990), and United States v. Beaulieu,
Thus, althoulghsection3661,aswellas illamsand - 893 F2d at 1180. In United States v. Castellanos, 904

its progeny, permit consideration of a broad range of F2d 1490, 1496 (11th Cir. 1990), however, the Elev-
information in sentencing, and although Rule enth Circuit concluded that testimony from a trial of
1101(d)(3) of the Federal Rules of Evidence provides a c e t mynot, thot more be u inii, ;, .+ . ~~~~~~a codefendant mhay not, without more, be used inthat the rules of e-vilence- do not apply to sentencing determining a dfendant's sentence if the defendant
proceedings, the cases establish that evidence relied oe cted. T opinin seemsnto im th t the-, .~ , o1- s , a bet The opinion sem oipyta hupon in sentencing must meet on]y a poorly articu- ha-betd em oipyta hupon in sent n mt mt oy a p information must be corroborated in order to be used
lated but clearly miKnimum stand~ardof redlability.Se~e, in the circumstances. Naturally, if a defendant dis-
e~g., United States v.'Xkikumura, 918 F.2d 1084, 1099-
1100(3dCir. 1990); I Uni dtatesv.Beaalieu 893F2d putes the accuracy of facts testified to in another
at 11811', and U~ted Statespv. Silverman, 88,9 F2d 1531 court may be required to analyze that{a i L n18 '..;. testimony to ensure that it contains sufficient indicia
(6th Cir. 1oQAJ p 1 ,1 -1td - of reliability toisupport its accuracy. It is unclear from

Consistent with these 'principles, several courts the opinion, but it is likely that the Eleventh Circuit
have indicated that thee presentence report may be would not require corroborating evidence outside of
sufficiently reliable without any additional corrobora- the testimony if such indicia of reliability is present in
tion because the report is based upon investigatory thetestimonyfitselfandthe objectionsofthedefendant
reports, interviews with the defendant and codefen- do not call that indicia into question.
dant, and, where available, trial testimony.' 9 Accord-',
ingly, the use of the' ipresentence report to establish Right of Confrontaion at Senteng
sentencing facts h-as been approved so long as it'is Another issue regarding the use of information at
sufficiently ~reliable. S§ee, g.,l United States v. Alfaro, sentencing is whether the right to confront adverse
919 F.2dl 962, 966 (5th Cir. 1990) United States v. -witnesses as guaranteed by the sixth amendment ap-
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plies to the sentencing stage, of the criminal proceed- weighed by the mandate of 18 U.S.C. 3661 that nomngs ad, accordinglywhether hearsay tvid'encezn'tay" limi'tatilo"In be ~placed on sentencinginfo~rmation.~not be usedt enihance ,~the sentenceunilessi~'t falls ino Each `f the~ cruts has expressed reservations asone of the traditional exceptionis tthe hearsay r~ule. t-"o` w~hete t ocuin ol ethe same i hrMost cours hait'have considered this issuie have'held weea showin that the illegally seized- evdnewa,that the Confrontation Clause ,does not apply at"s~en- gathered specifically for sentencing enhancement.--tencig SeUidStales V.K mm 98Fdat UnitedStii cvM&9'30' a 6 nie~ae,12b2; ,~ 1 ULiie r tat, v. CessVellanys 904 E9;d at1496; v~tr
lUnie Sttsv yd 88F.d40 5-3(t Vii. ri-es,926E2!d at 325` United States v.Lynph, 934at 237 ~YdgeSibe'~~~ "'in his cnurnej1990); Unted State v.Beauieu-8,93iF.2'd at,1180-81. Mcry etagl ea ute n red thatThe Sixth and the EihhCircuiits, hobwe'v6r~ have setnig iaieb aig, predictabl the nheld that,~hen factual asseoion in the prese'ntence pato diineieieof crimnaity,,increase threpoiscalegd, th cmrtmstudertake `an Gvrmn ictietoillegally sez videnceanalysis of whether th -t&'Confrontation Cassould oeyfrue tsnecxbe cosdered See, United ,States -v. Silverman__ 4 ih oiean rscto knbowbforehand that they can getF-2d, I9 WL'196,08 (6th'Cji-. 1_991), and a covcio nareatie1mInofr oense, Which has a broad

tenc near hema byl eizi chrevidence ji] egally'and
The Sit icifnigthat the WIllimsirationale inrdcn ta etncnther snohgtodetoer them frmfor fact-finding dscretion mnust be applied!diff~erehtly seizing tbie ev'id enceid datltihutan a Warrant,to guideline, serntencing ,held, that, ,if the, defendant epcalwhncovti6n'eticrnwuded

5

W ~~~~~~~~~~similar sentence-di-sp'ute,5 a fa~ct material to- the guideline sen'tenc~ing 
''dcson, t &eConforontatioin Clause re~quire-s'a grae ntd tts r cory9O. t'1 T usJugstanda~rd ofreliability than wasrequired udrisr- Silberman suggested th~ deterneo h zohltionary sentencing.22What that standard of reliability tic exclusionary rulei needbdrfiiAher than-a subjectivis and whether it precludes use of 'hearsay evidence is inquiry at sentenin& s owhat may haemtvatiednot clear, from the opinion. -police codct in -an indivvidlacse Ho wever,, Judge-Silbermhan declinedfto dissent in recognitioin of the&

The Eighth Circudit1 in Fort ier also held that the SpeeCutsrcn eiac oecuconifronitatio Clussiiaplcblna ste 'heten~d 
th6ex~

-bCa~ ,ns',plcaleasetg wn,,ren sionary ru06ethe defendatclens a factua assertion. Theseholings clearly relect t ~e Sixth and the Eighth Cir- The Role of Negotiated StipulatIa 0cuits'corpcein about the use of evidence to enhance a W~hile 8U&. 61prvdsthtn imttos e n t e n c e w i t h o u t r o v i d i ~ g t h e d e f n d a n t a m e a n i n g - s h a l l b e p l a c e' d o n th e -f o r m na t i o n t he c o u r t c a n c o n -flopportunityto~clalleg the,,,accuracy of the evi- sdra etnig nlgto h ' fac driven" nature
dence.y tyera engein,,n 

Ighof the guidelines a discernable trend hasaieEffec of xcluionay Ru~' o Admssiblitywhereby, withvarying degrees of success,fthe prosecti-at &rztencing ' ~~~~~~~~~~~~~~~tor- and defendant seek tcorothfats ava ilable tothe court at sentencing by geigt factua stipuiThree circuits have held that the exclusionary rulelto spr f laareetdoes not apply to, guideline sentencing as the rule's Controlling the facts through the use of stipulations,central jobjective,.-to deter unlawful police c~ondu'ct,i demonstrates' the fundamhental tension between the-cannot efficiently be achieved-by excluding e'vidence at' goals of sentencing"Yre'formn and the plea agreementsentencing. United States~ v. M&Croa4, 930 F.2d '63r process., Sentencing reform in part was intendedf to(D.C. Cir. 1991), petition for cert. filed, No. 91-5973 reduce unwarranted sentenicing9 disp~arity and provide(Oct. 1, ,1,99 1); "United States v. Torr-es;, 926 E.2d 321 (3d the public and the offender with "truth'in sentenc-Cir-. 1991); ,United-States ,v. Lynch,1934 F.2d 1226-(11th ing"--sentences that provide-retributfion and deter-Cir., 1991). "Generally, law enforcement officer's con- rence because the public and theoffender alike knowduct searhes and size evidece for puposes ofprose-. in advance that real punshinentwill be imposed 'even'-cution, and conviction'nof for the, pups'faddyand will not be ~eroded& by ,significant goodincreasing~a sentence ini atprosecution already pn- tmawrsoearly release 6ih parole. Plea areing.... ." United States v.Lynh hat 1236, quoting Ulnite'd' ments, by contrast, are basically intended to allow- the'States v. Lee, 540 E2d, 1205, 1211 (4th Cur.), cert., parties to avoid- the uncertainty and, risk ofla! trial bydenied, 429 U.S. 894 (1976). Moreover, these courts striking a bargain for a sent~ence or-sentence exposured"have found that an `sJight beiiefit~from 'exiclu'sion of that both can- accept in an individual case. Congressillegally seized evidence at "sien'tencing is greatly out--1` recognized that the plea p rocess could demnth
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purposes of sentencing reform by substituting prose- minimal planning or whether the defendant accepted

cutorial discretion in plea bargaining for judicial dis- responsibility.= Such stipulations can be detailed and

cretion in sentencing.2 To avoid such consequences, lengthy, and hotly negotiated, which can under-

Congress directed at 28 U.S.C. § 994(aX2)(E) that the standably give rise to expectations that they will have

Sentencing Commission issue policy statements con- some significant impact. What is the legal significance

cerning acceptance of plea agreements. of such stipulations-are they binding on the court or

But policing the plea agreement process with policy are they merely a recommendation?

statements is no easy matter. Under Rule' ll(eXl) of ,The courts of appeals have differed in resolving

the Federal Rules of Criminal Procedure, there are these questions. Several have found that the stipula-

three types of plea agreements, often used in-combi- tions are merely recommendations, while others have

nation: (A) agreements to dismiss charges (hereinaf- held that stipulations are a binding part of the plea

ter "charge bargains'), (B) 'agreements to make- agreement requiring that'the plea can be withdrawn

non-binding sentence recommendations Xhereinafter if ,the sentence does not refect the agreement. The

'sentence recommendations), and (C)- agreements to differences in these cases seem not to turn so much on

a specific sentence (hereiniafter 'sentence bargains"). different legal theories as on the level of expectation

These types of agreements overlay the often widely given the defendant regarding the stipulation. When

varying criminal charges and penalties 'that can apply the facts show that the defendant was informed by way

to the same or similar criminal behaviors. How much of the plea agreementitself or At the plea colloquy that

time in prison tan offender is exposed to is initially the court was not Wbund by the stipulation, then the

controlled by how the charges are drawn up. Added to stipulation is generally held to be merely a recommen-

this mix is the recent'proliferation of mandatory mini- dation and the plea cannot -be withdrawn notwith-

'mum sentences for drug oftfenes and mandatory con- standing hat he, court may find the facts to be

secutive sentences for'some firearm offenses. Thus, different from those stipulated by the parties. But

where plea bprgains used to be driven by a desire to where the parties entered into an agreement that

Sq control maximum stitutory exposuree, now such agree- provides that the defendant will be allowed to with-

ments are bfen driven' as, much by a desire to avoid draw ,the plea if the stipulation is not accepted, or

r mandatory ninimums or' consecutive statutory sen- there was' an understanding by the court and the

tences. parties that if the agreementiincluding the stipulation

K As The interplay of varying statutojy maximum penal- was accepted, itlwould control, courts have sentenced

ties' andmandatory minimums makes plea bargaining in compliance with the stipulation.

col`iplicated.}The'additionofsentencingguidelinescan Uhnited Statesyv. Ruitter, 897 RF2d 1558 (10th Cir.),

makei it a labyrinth. The guidelines are not solely cert. denied, zU.S, 111 SCt. 88 (1990), is typical

based on the [al underlying criminal behavior, but on of those cases finding stipulations not binding on the

a combination of real b havio, and the charged behav- court. Rutter pleaded iltIto one count of distribu-

ior,; and this; as thestautory penalties can vary tion in excess of 1500 grams of cocaine. As part of a plea

"' depending on the specfic charges'pleaded to, so can agreement, the partiesstipulatedthatthedefendant's

'the guiAelines vary regaress of the underlying be- base offense ilevel was 26 and that he had accepted
rd havior.t;Fthermore tlhe g'idelines are always intri- responsibility for the offens6ejustifying a two-level

cate an'd tecimical. They are also' often subjective, reduction to offense level 24., Relying on information

2 pahicularly' as to adjustments for acceptance of re- -in the presentnce report, the court found that the

sponsibklity and role in the ofese. The motivation for offense involved more than two kilograms of cocaine

;' 'a defendant to engage in ple negotiations is, at least and that the base offense level was 28, that the defen-

in 'part, the desire to p`redict the sentence or the dant had a supervisory role in the offense justifying a

I sentence'exposurell!butf despite appearing to increase two-level increase but that he had also accepted re-

predictability, the sentenfcicg guidelines 'often present sponsibility ju'stifying a two-level decrease. The defen-

the unwary with surprise' it isentencing. These sur- dant argued that the district court should adhere to

prises are most frequeny +he result of the discovery the facts as set forth in the stipulation. Rejecting this

of guideliieiele ant fact in theIresentence report argument,theTenth Circuitinotedithat the'plea agree-

that were nit bconsideed ir'the plea negotiations. ment expressly provided that the stipulation was not

Negotiated fact'ua stipu1ations are one method used binding on the, cout and noted further that U.S.S.C.

to attempt tolesise~, the possibility of surprise under § 6B1 .4(d) provides 'that 'the courteis not bound by the

guJ eline sentercihg by setting forth the agreed upon stipulation, but may, with the aid of the presentence
to ' facts that in4 tudig drive thy guidelines. Some stipula- report, determine the facts relative to sentencing." In

tidns alo att tocoinh legal ctnclusions from the, accord is Unite4 States v. Gria,'902 F.2d 324 (5th Cir.

facts, such asIwether an 'fense involved more than ' 1990) (citing '.S.StC. § 6B1.4(d)), which rejected the
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argument that the district court's acceptance of aplea, 1393(1991). Munio held that acharge bargain, which"agreemen to dismss 'a, count ofa1initen n icluded at prosecuto r.s recommiehdatjon for areduc-exchange for a guilty plea constitted an accpac infracpac frsosblty ifh defendant~of the factual, stipulaktion to, the a" uto rg - coeatdi rprto fte presentence report,vo~edin th offeses S e ai Ci ni_ Sttsv M di a otbn i go t'te di'strict 'couit:when the agree.Saldanha, 911 F.2d 14023, (Sth'Gir. 190.'" ' me' clallttdta h cor couldipsaUnited State J). 7brres,926 F~ 321"(3rd Cir. 1991), senec pt h ttti ai~u ni atis f~actually very s imnilar toh ~?utter.tIn '7bzA-re, the dfe-`defen efediht adfaled~o co~~ hecutds,dant made'al b ~iarga in to", plad guilty1 toa dru ffense tinguished"J Jferziks "by saigttcsenoldaand agreed "to. ails"tipulatio!n th'at would limt the Rule`4 I eX,3)`i I-amount of drugs ,qnvdlvedlir {but that also ~ex-pliicitly, inyooved a nontbn'ding reci" omni dton pusattprovided that the tip lationi did 'iot in the, court Rule'11(eXX)I6a 4Relying in patoJlehl band~vdne h TeSxhOriithsd~t~ilcss~hr hcouirt at~ sentehncig' ?oindthai morel drg wr~n ate'x I dlsl w it~u~trdciiio'volved in the offenhse t ththose s thfitJn the stp. dsr& ~tsuh 'Io e~n'rtbndnthlation.,The court",stated: Ih~ -ee-y'seknif Th ithCr`~tha heAta uhsiuain rthe curts reet~pltos eednsiiynt paho h laare tadoc cetdb h*withdraw their peas 'ja0clrywhnihyhv dsrc[ortar frc.be iwv hursbeen frewarn d' djt26 wer'h cu n dtinfw p pe 
' of7brres did allow thwi'e Ide ed t o ithra hs le, aj)le e!ii a e ,le in scx, I I~y as , `Lfinding the ,case unusulal as g rsetda],a su isitatalI inTthabiiof first, impressioniIinktlh'e "crutwehrth taA niJAidlT~1~~__seized evidence clould'be cniee ts'tnig (6 ki.19),t'dtat'e~~~it~t itland that' the defdnlhdt Prosecutor~ And tecutalbti~n610puAi 'jJ.i rc~o~lreasonably believed latithe time'!the p]aleWaenrd diSmim"Sal I of, oterhaA.Tthat ifllgally- seized e'videhce woW.id not be considre, priVided tht{ b½l itd~~~peThus, the Third Circui [Appeat-sto es't~ablish agera if three couirt dep'al-ted f' 6fie evl[l o f~~rule that, stipulations ,are not lbinding', except in' ex- senten668 otbt.Mddls. hetraordin'ary. drlcumnst'a'nces., distrc court accetd the!Lag'reemernt but, after rieThe'direction from th~ 'e~t ici' nct 'so of the prsnec 5p~f~ri thatk, Lhee"en~clea. InUnied Stdti~s'vJWJefferi&, 908 FE2d 1,520 (11th ws'novdwt A~dto.l7 li frCir. ~ ~ ~ e ngc ~ prie tpuae juan rdta.i~f~ Ae Als2nstnceas part of a pl-ea A`emnttat, the offneinovd himt 0mnhT~~utt~Atit~h~li~

-13 grams of cocaine-, at'dd they remnoved references~ in 70 ot~etne1[ ~~j~th~e~~t 1 tan earlier version ofI'the agreettoipstino range, itwsot basd'~ ~-i~~-o f~sfine after, an ora.l agreelnent tha-t ~no ~fine ~would be level of 20. "Citing Ui)I v. ,2imposed. The cou'rt 'ordered a, presentence, report, 809, 813i (6th Cr',~in~ 6 Sl9~18)which SLbowed ithat the otffense ~involved-a far greater for the'-rpston'p htrc 6i'tcet,amount of drugs, and ltheE~iistrict courtmrad~la finding the'plea agemet l rib tegr -ent, idthat 15 kilograms of. coan eeinvolvedl in the at, 972, thecutfon t[tit age vr[~offense., The amount. of drugs was relevant for, parole accepted n ra&A. hr~o~t~ ~ waconsideration. The district court also Jimposed a eniitled t ihrwtel'L il~~~SiOO,000 fine. Th Elevet Crculit held that both the "'A few~ months'lt]~ ~~ ~ '$1,00,000-fine-7he enthdi'~ ~ ~ ~ ~ ~~~~~~~~ernpr,90prosecutor~and the djstrictcourtviolated Rule 1i(eX3), F.2d 33 (6t Ci.hwhich provides that if. the court accepts the agree. Circui waifce wtArt asment,-the agreement 'shaid'lbe embodied in the Judg-" enterednoacar r wthastpJhinttmnent and sentence.. Thei court vacated theifine and the offense in~volvedc.aie udoreed 1btha the findings regarding 'the 'amount of, yield a g'uideliner~igi ~~ ff6~h li 'itrtdrugs be hodifie ad theiimodification communicated cortaepeth 
, arsieictobte Paole _Commi ssin.,,, '''' inves ti'ai Th',r .7ji1 ]iit~ t~On the sme 'daythiat the o'Pinion~''iwigefferies w-tas 102.09 grams'of cah'v4'inov',~hicIh iA. 6issued, a, panel of -theM~lventh Circitlconsis'ting of creae h u'elrAgo3t 4nniAfetwo of, th same judges who sat on Jeffetries issuedia review of' the prsht e th 'iscper curiamoiini Uie States v. Mu~nio, 909 F.2d then rejected the"sIpati dehdhheeA.43 t[ir. 190ci-odeid, U.S ; ill'S. Ct., dant on the basis 'ofithe1 e'lnul ~o ~.
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SixthC'icuit rejected arguments from both the defen-' -must be disclosed, and that the court may accept ordant and the prosecution that United States v. Ho-- reject a charge bargain or sentence bargain, or defer aman, supra, required that once the plea agreement decision on these types of bargains until considerationwas accepted, it was binding on the court. Finding that of the presentence' report. As to a sentence recommen-Holman was overruled by amendments to Rule 11 and dation, Rute l1(eX2) provides that the court mustimplementation of the sentencing guidelines, the' 'warn the defendant that if the recommendation is notcourt held that a plea agreement that included a accepted, the defendant cannot withdraw the plea.factual stipulation could be characterized as a binding The rule simply does not contemplate the impact or'sentence, bargain under Rule l1(eXlXC), but that be- effect of a factual stipulation on guideline sentencing.fore the district court could accept this type'' of. agree-, The Sentencing Commission's policy statements onment,, U.S.S.C. § '6A1.1 required, that the court plea agreements at U.S.S.G. '§ 6B1.1-4 lattempt to fillconsider the presentenccrxepoirt. In this case, although thegaps left in Rule 11. The policy statements 'providethe district court stated that the plea was accepted>, a relatively comprehensive procedure for dealing withprior to preparation of the presentence report, such an pleas and stipu'lat ions'to accomplish the congressional0acceptance" was contingent upon review of the pre- goal of preventing the plea process rom circumvent-sentence report. Once the report was considered with ing-the guidelines-Section 6B1.1 repeats the Rule'11its showing Lthat the facts in the' stipulation were requirement that'all plea agreements be disclosed'toincomplete, the plea and its binding stipulation must the court and that the cour warthe defendant thatbe reject, ed' and the defendant given the opportunity to any sentence recommendation is ionbinding and can-withdraw the plea pursuant to U.S.SC. § 6B1.2, which not be withdrawn. However, this policy statement goesprohibits acceptance of a sentence bargain that is not beyond Rule' 11 r providing that acceptance
within the applicable guideline range or departs with- and sentence bargains be delayed in thtrasy '~> out adequate justification. 

2In aUnitedStte v. Brii, 893F.2d 13 .C. of cases until fter review of the presentencreportIn UieSte . un,8'.d14 rSection 6B1.2 mtakes it clear why such dei'iyed accep-1990), reu'd other grounds, .. U.S.__, 111 S. Ct. 2182 tance is necessary by providing tha t the couft'should(1991), the court was not squarely faced with the issue not accept plea agreerments that undermine the guide-of whether a stipulation was binding, but rather dealt' lines. The court cannot kno'w whethe' r bargain will
with astipulation that was incomnplete, which allowed undermine the guidelines until an indnbdent inves-the district judge to comply with the stipulation as far 'tigation is conducted.30 Sectionii 6B1 '3 provides A lt a'
as it went, but still imposed a sentence that greatly when a charge or senternce bargain is not"'Acceptepdtheexceeded the parties' expectations. Like the Sixth Cir- plea may be withdrawn. Finally, sec'tiolhl 6B1L 4, pro-cuit cases cited above, Burns entered into a plea agree- ., vides that stipulations "not be Misleadi], 3 ' identifyment and factuaj stipulation that set forth a guideline facts in dispute, and most imIprtantll hat thIy are '
range and provided that if the district court reached a nonbinding on-the court. The commeItl' explains
different guideline range, the plea would be null and the Commission's, approach: i. ivoid. The litrict court~ agreed with:,the guidelineraneafobyttdeparted or iinotappropriateforthepartiesto stipulatee to miteadingrange a b forj by th partie, but dparted or non-existent facts, even when both partiest are willing toupward so hat the, sentence imposed was twice the assume the existence of such fact tfor puoes f the litigation.base of the gideline range. - ' Rather, the parties should fully disclose the'a.tull facts and thenexplain to the court th~e reasons why the disposition of the caseAfter holding that there was no ,requirement that a should differ from that which such facts ordinaiy°' wuld r'qu resentencing court notify the parties of an intention to under the guidelines.departe the District of Columbia Circuit noted that it
was troubled, not by the parties' attempt to make a
binding agreement, but by the ambiguity of the agree- Even though stipulations are expected to be accurate and com-ment. The courturged that prosecutors ensure that ,plete, the court cannot rely exclusively upon stipulations inascertaining the factors relevant to the determination of sen-plea agreements either inform defendants of the pos- .,tence.Rathr, in determining the factual basis for the sentence,sibility of dprtures or provide that defendants be the court will consider the stipulation, together with the resultsallowed to withdraw their pleas if the sentencing court of the presentence investigation, and any other relevantiinforma-departs. The court thereby seems to .be encouraging tio''
the use of Etnigsipuflations, so long, as they are These policy statements are either'not much under-
unambiguot ,,,M, stood or they 'are being disregarced>32 the case disPart' of tih( poblem parties and the courts may cussed above indicate that' stipulations often omit thebe having wvi~thfactual stipulations is that they are not "actual facts" -the cases involving amount of drugs 'mentioned in Rule 11, leaving their legal effect un- are perhaps the most glaring, but drug amount is byclear. Rule l1(eX2) does provide that a plea agreement no means the only misstated fact. Further, there is
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ambiguity, which ~s~o'metimes app'ears tobe in~t~e"ntiona~l, the very least the prosecutor inform the defendant of
as to whether stipulations, are binding. To say the the likely guideline range, and that the district court
least, there, is still, turbulences betv~reen, sentencing explain the likelyi sentencet before" acceptance of the
reformn and the plea, bargain process, and facta,'inding, plea.'1 -

at sentencing is the 'eye of the stori. !,, ~ Effei~tiv6 ,Decebernbjr 198, el"ii&X11 a.
Although soIewha bey'ond the scoe f anaticle mxddt eurta ieetnigcutavmew~ y~ndtheworhhlatlatteeennprrto af

on fact-finding at~~~~~~sentenen(ing, itdistoacceptace of a plea that the~',,
tont hati-there Is ~anothke lfine ofssivlig couirt will cosdrayaplicab e" ,sen c I gie-

defen~danits' cl~aimsof surpr'is "A te, setencing which'_ lin~es,~ but 'may dpat rom thops'e g~u'id~eli'nes 'injappro-
folwkla gemnsiTwecssinov ru priate, ~ircums ances.,~,, The~cour is not 'however,

meniUts~iht d~ue proce~ssr~equ~iresthat theco~ur-t inform required tospeci ca~lly"advise" ,t'he d ki~an of wat,,.`
th~~~~d~~fendaiit of the~~~~~~~~~~, guide ~ino range before acceptance gud"ns~ll be appid in imptn etec.Te

"' "', -1ig hat a ithes ca,,ms ea aver- rhe- al the deenan' ihfor"nationnel, uu tiajjectad " u~pocs "eurmnt naeuaewy 'insuie tte the dtfendam enter

Fera~~~1~, 877 P%~~~ 118A2'r, 99) kit tts h avc tha the or is is a uiI-edec gie ank isguarngev.senrj 3 . UntdStts. that1s t.'defe'ndant wh plad gity , l olt li ako

cirtih 91 idrc hs claim' daen ied ual'idefsiadian as'o teipormaiaoAe uide& e t h imeo

ject~did it a du-~pl~c's; nadvie,q u~th-e outpaces the eenat'and deneconlor902 F.2448~3 ~ t1990~) fUn med Statehev stat-er, a'notc of4 ih'iprac ht"teins a lyi efcn
(1989); nite~i red~ ~193U.S. f7dand ottell posbiiyfae rI fo hoegidln

~~ C~~; eto~~ni~~e that ~~~~ r'surpr~aise tat sethen cingt (imtenuiF4~togivesaln ito
FefeaA 4l~rqrd Saes ondjutint the pconds Cuircu'it), th1 cxnpdoi

~~ h~~Plea~~shpuldi ,no erlbea understainding guidline sente dei ~ teofishin~d~ion~i~ l;,it+ c60 the""" seneningue-nn.
line ylY4k,~e~ rdqaiiy as upis tsnechwehra h eutoPea' sonits th dOn an 1; il hav ne ago dea fatual sipulation~d that was~'i find~a toombe nn-idn

I ki n nt87lF~~ a 14;- uio,'te- eenecone and pro eutor aet
Circut, ~rt~ul4y, as exressd itst frst . Urato n arypeetdan o r omk n'n u

and oluatailyin he o~sit~tioaI ens., e ae, ive ou Alse revmesbyathe courth todm riete cuayo

sq dez ca4~~~~~~,j~~~d~~iaI 'resoulcea ~~~~~~~~id ~~~aste ~~~the governmentI s of
- - [ I .. inapp~~~~~~~~~~~~~~~~~~~~~~~~sropriseate sentences. ng

Ch199~~~).aome~~be~~s of the panel in Pimentel urge f~~~~~~~ull cands acurat i faik~cts a he pleacolloquyiwen
,~~ ~s~~fs~ntence Pa~~~~gains may be a fair ap~~~~propinriateeandassuggethed by then Seenncnto Ru-

and effi~~~~~~~eht ~~~~~ claims of su~~~~~~~~rprise isssio polcysatemnts by'J no acpin plauni
an h s ifgtin he o~ oug hta h pr'ese)inanotencevepa~'or pls rveed anthe, c~rti

__________________ 'i~~~~~~~~~~~~~~~~~~fo acep: I



68 - 'WFEDERAL PROBATION December 1991

assured thatthe plea will not undermine the guide- ing. United States v. Kikumurai,918 F.2d at'1098-1102
lines. (3d Cir. 1990); United States v. Frederick,897 F.2d 490,

493 (10th Cir.), cert. denied, -U.S. ... 111 S. Ct. 171
, 1 tStaindar of Proof (1990); United States v. Guerra, 888' F2d 247, 250-51

Prior to the advent of guideline sentencing, the issue (2d Cir. 1989), cert. denied, -U.S. , 110 S. Ct. 1833
-,of the appropriate standard of proof to be used in (1990); United States v. Ehret, 885 F.2d 441,444(8th

sentencing did not receive a great deal of attention As Cir. 1989), cert. denied, 493 U.S. 1062 (1990); United
the Supreme Court noted in MfcMillancv. Pennsylva- States v. Urrego-Linares, 879 E.2d 1234, 1237438 (4th
nia, 477 U.S. 79, 91 (1986), "[s]entencing courts have Cir.), cert. denied, _.U.S.' 110 S. Ct. 346 (1989); and
traditionally heard evidence and found facts without United States v. Wright, 873 F.2d 437, 441 (1st Cir.
any prescribed burden of proof at all.o 'In a'sentencing 1989). As noted above, an amendment to the commen-
system in which a court could fashion a'sentence tary to U.S.S.G.1§ 6A1.3, effective November 1, 1991,
weighing a number of different facts, the determina- expresses'theview offthe Sentencing ,Comnmission that
tion of, asingle factual issue was not generally as a preponderance of the evidence standard is sufficient
important as it is under guideline sentencing. Because to meet due process requirements and policy concerns.
guideline's are applied ,based on the, unique' factual UIS.S.G. § 6A1.3, comment (backgr'd).
circumstances of each offense and of each offender, the Naturally,' defendants have 'argued that the prepon-
establisiment of each of these facts has become a more derance of the evidence standard may be insufficient
prominent part of the sentencing process. In; addition,' where, as id, guideline 'sentencing, the court's discre-
the application of the guidelines to the facts of a case tion ' is limitedJ Where the establish'ment of certain
are subject to appellate review, 28 U.S.C. § 3742,' facts acts to deprive the' defendant of his liberty, it is
although the courts of appeals have held that review' claimed thqat due process requires a 'higher standard
ofithe factualdeterminations ofthe districtcourtwill of 'proof.' This 'argument is paticularly compelling
only be reversed if Icle'arly erroneous.'"See, e.g., United - when applied to facts'regarding lthe defendant's 'in-,
States v. fej] a-OroSeo, 867 R2d at 220-21 (5th Cir. volvementin criminaal activity' for Wohich he has no t'
1989).' It is ,inevittable, therefore, that'the issue of the- been convicted4's6-calleid relevant conduct, which
standard of proof required to prove these facts at must be coisidered pursuant to U.S.'G. § IB11.3 of the
sentencing has becomeMa much litigated matter under ¢, sentencing guidelines. See general&l, Heaney. 'Indeed,
sentencing guidelines., in McMillan thee Suprem'e Court ',pecifically' recog-

The Sentencing'Reform Act provides for no specific nized that there" could be circumstances in which the
standard of, proof, nor do the sentencing guidelines.35 sentencing heariig 'could becharacibri ed ashthe "taP
In resolving the issue, therefore, 'most courts -have which wags thelildog of the" subsrantive offense,' 477
relied upon AkMillan v, Pennsyluania, din which the' U.S. at 8'.
Supreme Court,deterinined that~aPennsylvania sen-' 8 ,i ,I~,,f .. ,,!,aSupreme Court ,,,ermined ,ht.a, Pennsylvania se- This arkument has been rejected by most circuits in
tencing enhancerent for the visible possession of a, although afew have
weapon during the commission of an offense, which- , i+, ba be c'shownep'nc'ern 'over the uilseof unconvicted, conduct
provided a, statutory preponderance of the evidence deton under te prepondrnc e st nda I
standard for proof of possession, met minimal consti- United Sates v. deric, 9 F.2d at 492-93, for
tutional standards of due process. The Court reasoned e l h n c nt t t Supreme
that, once guilt had been established beyond a reason- thi Tinh alconsded a sentencing

* ' 9 s s $ ' . , a ,, ~~~~~~~~~Court ir ''fMl~lk~a d a so considered a sentencn
able doubt, the state may deprive the' defendant of ' ncing courts discre-
liberty up to the statutory maxcimum. The only deter- p i at the s
mination remaining for the court, at the sentencing on Theuprene ourt disposed of the argum a
stage of the proceedings is where within the permissi- '.

ble zone the sentence will fall. Such a determination We-have some difficultylr athoming whythe due proceas calculus
m b o m e sn one would change simply because the legislature has seen fit to

may be based on a much lesser standard than the provide sentencing courts with additional guidance. Nor is there
required to establish guilt.' 1e Court noted that to merit to the claim that a heightened burden of proof is requirede
apply Feven a clear and convincing standard of proof because-visible possession is a fact eoncerning the crime commit

would significantly alter criminal sentencing," thus ted' rather tharn the background or character of the defendant.
requir~ing extended sentencing hearings that would Ibid Sentencing courts necessarily consider the circumstances ofan offens nsl~n apropriaile pumsrent,,and we have
resernble the trial of the guilt of the defendant. consistently app4 ved sentencing'schemes that 'ni'andate'corsid-

Every circuit to have considered this issue has gen- eration of facts related to the crime, esg., Proffitt' v. Floria, 428

erally'agreed that this minimum due process standard, u.S. 242'(1J76),, 1withOIt Suggesting that those facts must be
of pre~ponderance of the evidence isa sufficient and+ roe b a eonabl dut.

Fapp~ropriate standard. of proof for guideline sentenc 477 U.S. at 92. "
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The Third, Circuit, -howeverj, -a ugetdthat in strep II. The reason for the more eiouB considea
the case of an, lextreme departure, tfhe sentencing heaP. tion, of course, was that considerati'on ofunconvic'te'd
ing does, in fact, becomeithe tail that wag s th e dog~ of crimninal conduct under the holding of Rest repo IIthe substantie -,offense and- requires ~a clear and c~on- wole Ioul affect, the' lefith of thedendts
mumg sthedrdof -,proof. lIn United. States tv-X~iku" sentence. Under the holding, of 1?etrepo I that ircnplum, '~gidlnerng or vcted crim-InAj conduict w.as not relev'ant, to detetrin-xi

transporting explosives for ,a ~destructIv pups w~ n h g.iierngie, t~ heb sfid i 9 o
btween',27 and 33 xno6n'ths~. ~~Because ~of ~th~e natured of peoderactest was ntof" sch great conicern. But'

the ofrense and the~risk it preseted tbe cortde giyen- the im~pact of 4this 'iKformalton udrRsrp Iparted fro''i the ,Tguideline ,nead mpsdFse the court attmpted to defin aspeial' peoderance~
tence j6f I30 ,ye'arS impnr is~ n.~ The co8urt held that staiipdard toteue 6n6iii sentencing toIncrease
under ,thesde ci'rcusacs wee h etnei- thepro of 'enl' e ment"

posed 10 tini~s the capp beigu~ elin~ rangoThe Most a e
sentencn~g heri~g beaj~-ieas impotant a prep~ond,,eratice stxdr s 'suficent copl "withphase ofFthe prcee4~ng~in te f Io~u~ orso pelafeiaigdcddta h~ s the den da n~I t s d u~e lprocess9, Ihav~yeI, no t ~eIne htI dr? h

safeguards applcbI~' at, ~e~ntecingsoldh n dee-iatiion of ftacts tAhat csould' inc'rease4&,de en-creasd AI x~}~e -ftridng udeyig dandt"S~senvence, ipreodrnen dsas cieiit
sucdani, IImstIeHtaiilc Ta weightlbfievidenc t cnce e ~s~~eprson of

1~~st b~~~ ~~clear ann~~~~~A L fie ~ '9~. tthe probabl, existnefteehacgfcor'Ti
~~1~I~~s~otedea~~4iei~~~iF ~kt~~i~ImasoCes lii~idt standard,~ the icour esndLws4oecAitn

h~~~~~ dc,~e ~po wit, testngggdenes,~USSG A.()
the" ep uemgt~a hc rct htifraionlosied in rguid~lA seI
able. hT~~g~Wd eJ~t ~ esg e-cing mustjihd~e ~sficiehtdhli yei~ ito

~~~~ I ~~~~~~support iiprobAbl aicuracy ~BUti~in' "ro~-Irgte
e c ll,,~ p~6im ~,ases. ievidenc[e ftobe sufficient torsalsrid ~oaltuhUni~e~ii S~tes'v~own~e, ~29 ~24~ ~6~L37O (ih it appe~aredta eNntCici ws estbhInaCir. F1991) d~~~~~~~~h~~kd Stz~~~~~1te~~~s ~~St~ uln 92 F.~d 'new tnp*o~c~ h c'rad16,~99 n tah~~~ ~dard of proof thatb c
59,~56 4~ ~i[- 4j convincing standard.~iii~~ fact~~fih~~ing ~ ~~qua~e~~~g~fpreF~~iide But the Ninth'Circfta~he~diffcii~ty p u~- vito~the rUnd 'hole i~ofadgatda ict aga, ih2rwit ecsoof 6r~ng~ ustrath dbK h trn1~(th air rehearing~,4this tw den banc. 9il2 F.gd~~~l~~nt~~cing~~~i fu~~~~theri i, 199).IniUnteoSaas d Rgtpohisryofthein~h t~rcits etexn~aio 1ofF68L 1991 WL., 19109hCrd-~)(etrp I)

the 'appropriote, standar opro.Thecase o~ United th'ecourt reaffirmedhcnttdioaaded teStates v"I It-p, SF2d71(9h(r.18) R-uteotiuina aqcy ofth9th Oir.,prpondeance ~standard~t but elmxdt h 'speciaStrepo1, WIas .origiihy `ic~ nithe' iss fthudeiitoe Noethls,ithe, court wrethtthe
inter'pretationof tII6P isn c S 1 preponderance stanidard dos n't, ~i~rply 'rteqi.ire~ ancoun t -uleg,;lU1S. S`2. 3 ~d n i.3a h abstract Weihn 1f tevidence do eter~ninfemwich

ouheldkIT afltheg6' i ~ pi~d~l ~~i~a sde has produiced the gr ~ Ie-rqua4humoevdn.t
ti~n 6f ffe~isecon~ucti~~edi h cruTo 6conVic- requires-z-ufficier4t evidence to conVinc th terfb

tibri.JTh~e4'6ouft~, relig 1',M~iii .Prm)Iai of~the truth of thelproppsitionssrd.Tecutao~~~~~I .I-gmi ha h reodr noted the caution in, k~'~nt~~ahgesadr
anciet stAndard` 4 1'b46stttcifydfiit under inght be requirecdin circusacsnwihasn
guid'elin snecng Thtopinion wa ihda'~ tenci g' actor has, an exteey~ipo~toit fhowever, an eiinfr. iehearingkgranrted. ,,896 fect ,on- the, sentence r`lvn6 tfth feneo
F.2, 42 I 19t~ Ciid).F ' convictiibmn. '14~ '-- f-

n, bhinx piin te -n~~ae't~ ~h I oable disiient Jiige, No'-ijie he
Circi rere sl d edia t~e- sentencing other, judges (two of'hmwid'avreqrdaguid~linesr d'~d j-e'u e lef ag~gregatio o6f` dr'ug beyond a reasoniable dobsadadtrgy -rgdd

amoun Tts ift ole i' i~b~ited ~~'im-'i~nal &io-duct in that -McMillanI does' notjI$uppb~tda8' preponderanccalculating th~~ A~iI' ~ in range'.1 UAted standard unider guideline1 Tsen-teniking. Tedssenit
Saesv. esV~o r 93 .d 48(th Cir. l,99 (e urged thiat the guidelines c~reate a Ilih rty'in'terest instrepoft). A~t~g lcutbd,,ie fly disfilssed'in sentecn rag eterpi-ined byith aseofnseevlafootnote in~ R srr 'h'tn~ f'~'~i orsondinig.,t, h feseo id~'oproo~~~~~~~~~~~~~~~~~~~~~~~b&t' isseciynga 

he
getyxpande tetraen o he su;inRe- sen~tenn rangea aoveht'vei rpeditw.
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< , argued that due process requires more than a prepon- alization of the objectives of the new sentencing sys-
derance to justify the additional loss of liberty. tem.

4>nclu~ion NOE
A1~ , s r > , 4;'{wn<r' ' 'e 'f< r~se th i'''' -proviso 'was e,

A number of courts of appeals have epsdtheir he onal pr ion a ena-cted part of the Organized
discomfort in using sentencing procedures dev~~~~~~~~ ~~~~~elope Criikie'Con'trol Act of I-1970 (Pub.r L No.'91-452, Title 10, section

developed 1001(a),"84 Stat. 951 (Oct. 15, 1970)).'discornfort,'in using sentencing procedures dvlpd '10()'8 tt 5(6517). ,. ',

under a now rejected system that stressed the need for
flexibility to devise sentences that were individualized 2 NUb. L No. 98-473, TitleII, aection 212(aXl), 98 Stat 1987 (Oct.

to rehabilitate the offender and at the same time to 12,1984). -

protect society. While the courts of appeals have held

that these procedures are constitutional as applied to 3}.R. Rep. No. S91-1549, 91st Cong.,'2nd Ses.'-(1970), reprinted

guideline sentencing, it does not necessarily follow in 1970 U.S. Code Cong. & Admin: News 4007,4040. The enactment
of section 3577 has been characterized as a codification of existing

that the reasons supporting their, useapply to, a new law See eg United Stes v. Bayin,535 F. Supp. 1145, 151 Dg

' system that establishes penalties not primarily for Del), rev'd other grounds, 696 F.2d 1030 (3d Cir. 1982).

rehabilitationl but rather for the combined purposes
,of punishment, deterrence, protectionof thepublic, 4Only ininial changes were made to th proposed rule by

and, finally, boectionaltireatn 18US.C. §63553(aX2). Congress. Pub. L No. 93-595,88 Stat. 1926 (Jan. 2,1975). See H.R.
Rep. No. 93-650, 93d Cong., 2d Seas. 17 (1973), reprinted in 1973

Underlying the reasoning for the ,continued use of U.S Code Cong. and Admin. News 7051, 7090.

pre-guideline fact-finding procedures has been the
well justilled -oncern that 'more formalized fact-find- 51ronically,. lliams, while cited by some courts as reflective of

ing could result in a greatly increased workload for outmoded penology, is cited by others in support of the use- ofthe

every entity within the criminal justice system. As liberalpre-guideline fact-findingstandard SeeS e:gVnited States
v. Beaulieu, 893 F.2d 1177, 1180(10th Cir.), cert, cden'ied, -U.S.-..

courts have noted: 110 . Ct. 3302 (190w).

Mhe adoption of a clear and convincing standard of proof would

significantly alter criminal sentencing,! a change which the [Su- 6 he Commission has not suggested, however, that any signifi.

premel Court determined would be unnecessary and burden- cantnchange in-the pre-guidelines methods of establiihing facts is

some. wa-rranted. In its'1991 amendmnents, in fact, the Commission aug-

United States v. Urrego-Linares, 879 F.2d at 1238, gests that the pre-guidolinies standard of proof applies to guideline
sentencing. SeeU.SS.G. § 6A1.3, comment (backg'r'd) and 56 Fed.

quoting with approval Mc].illan v. Pennsylvania, 477 Reg. 22762 (May 16, 1991), reprnted in U.S.S.G. App. C, amend-

U.S. at 92. See also United States v. Guerra, 888 F.2d ment 387.

at 251, and Judge Norris' dissent in Restrepo III.
But the relaxed 'standard of proof developed in the 75ee 18 U.S.C. § 3553(aX6) 28 U.S.C. § 991(bXl), and Senate

!, 1 age of discretionary sen, tencing does not wuell serve a 3Report at 52, reprinted in 1984 U.S. Code Cong. & Admin. News at
3235.'

system in which the determination of specific facts has
specific, predetermined sentencing consequences. The 8

Judge Edward R. Becker, Flexibility and Discretion Available to

adoption of the outmoded fact-finding system could the Sentencing Judge Under the Guidelines Regime, 55 Federal

result in the failure of the guideline sentencingsystem Probation _ (December 1991).

to accomplish its objectives, includingthe reduction-of

uncertaintydin sentencing and the elimination of un- 9Senate Report at 50-60.

warranted disparity.'.'
'0 otable ecep'tion is United States v. S~i veran, 945 F.2d 1337

N, sonetheless, atthe presenttime, itis safe to say that (6th Cir. 1991). See also Judge Norris'perceptive dissent in United

the procedures that existed prior to the Sentencing States v. Restrepo, _ F.2d _ 1991 WL 195100 (9th Cir. 1991).

Reform Act continue to be applicable to guideline
sentencing in most circuits. Exceptions currently exist "

1Pub. LN'No. 98-4 73, Title 11, section'215(a), 98 Stat. 2014 (Oct.

in the Sixth and Eighth'Circuits, where the Confron- 12,1984).
tation,. Clause has been" held to require additional
safeguiards in fact-firnding and iin the Third Circuit, 1 2

SeeSenateReportat7172 and 157, reprinted in 1984 U.S. Code

where fact-finding must be supported by more proof in Cong. & Admin. News 32.54-55 and 3340; and Administrative Office
I i I ~~~~~~~~~~~~~of the United States Court, Presentence Reports Under the Sen-

cases of significaht, depairtures&., 'W~orkload'aside, 'th~e tencingReform Act of 1984. Publication 107, 1-2 (1987).

concern thatlhas been rfexpressed by some cours about
(;,, usmg fac~t-finding procedtwes developed, f~or ,a repudi- 1 'The Supreme Court noted in Bu rns that the Government could,

ated sente-ncing syste~m is well founded. Serious con- meet the notice requirement by filing a prehearingsubmission

-V11'. tsideratioA shou~d be-given not only to the fairness of listingfactorsthatmightwarrantdeparture.Itispossiblethatother
l of theseproceduressignificantlycompromisesformsof notice would'alsobe adequate so long as the defendant'ha

* ~~~~such priofe'dures,' but also towheth'er t~he''o'ntrinueda u'se a ennfloportunity to respond. See Looking at the Law, 54

of thes pocedures significantly compromises the re- Federal Probation6(Mrh19)
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11t should be noted that at leasft oe district court hasqetoe te id fifrainhv'as enpii~dt euethis alocaton ofthe brden f prbof4 In United States v. Dolan, 701 in th etnigs oga h eedant has had an opportunityF. Supp. 138,(!E.D. Tenin. 1988). aff'd sub nom. United States toreiwan bec.nUntdta vC~u rm, 92 ]~2 9 , 3 (IlstBarrett, 890 F.2d, 855 (6h Cir. 1989), the court foun d that the Cu,1991), the court consideredcranlte.ta a ensnGovernment should bear the ,burden of showing that a defendant titregarding the defendan Alhuhth etra wr rvddtshould not receive a reduction in the sentencing guideline range for the, probation, office, theyr were ,not mentioned in the prepentenrcea c c e p a n c e of r sp o n i~ ii it•. ~ ,ur u a nt io U . .S. G § 3 1.1, T h e o u rt re p o t. T e c o u rt o f a p p e a ls i n d c a te th a t th e de fe n d a n t sh o u ldreasonethat te critrisfor he redction ~ere'firly objective ag~nd thave hid a tfull, opportunty ,to conrsidera'n'd"object to theueo hsthat te Govenmenthad asmuch ccess s thed~efepaani ttl the, l'etters.Sela nited 'States v,.Berzpn,~ 941 F.2d (lfft Cit. 1991).relevant evidec.Acriglte utplaced the bud nonthe 
.G o v e r n m e n t .~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~~ ~ " - '~~~~ A s d i sc u s s e d b eh l o w , t h e T h i r d C i r cl u i t , a d p e r a s t h i t

"ana Eiht Cicut, ae lo sabihe higher standard of"5The Fatico cases are probably the most cited cases on the issue nProdf hinsuch ciru'-mstancestotfrellibilit~y of sentencing infonnation. Uniied Stateskv Fatilc11;" 579 jj 4j~qFLJ f ~ ~1~F.2d707 (2nd Cir.1 9 78)(Fatic6), on-remand,468 PSupp _22 z2 fTh 
"N.'Y. 1978), -aff'd, 603 F.2d' 1053 (2nd -Cir 1979) (Faio~ nS2'Jmn teSPhCrutpecie spro ure to anden isd, 444US.17 18)Frcssitn the Fatwic decisions di eliceet"bdonuovct riin odc.If4has authority foru~id~e ine sentencing standarda' oflreliability, see 'Goenen eie to ureteen neeLo 'dfn~e.g, UnitedStatesv.'Zuleta-Alva'rez,,922 !F.2d 33 (lat Cir. 1990),'ce'rt.' tnefrucnitdciia od~t tsol is rfe h___ pen recei~~~~~~pt f the proffertedsrccot should deter.

denied sub nom, Ram irez-Fernctndez- y. United States __ cndcU.S..J.~ '111 S.t. 2039(1991), ad United state's ~ mine wh~th~r he con'duct~ifepovconkwcu dfresutvian n'ine.easCir.'.190). InFaricoI, to l v 
. wold'b if'uteial893h senence dith oe oenetapae or hud~etne th clMi~di thatfexcluded evidence at te' setencing ~ de, emdn wt tcnieaino hhearing. The eidnce consisted oteionof F.B.i. agents that COndct If'nthe 'other hand, the couteemiahttecndtconlidential' normants had linked the defendanit'With organized wol result' 1 aneh1n~mn of the s~nt ei xus on tacrime. TheSecond Circuit~rever~e because',thie dis~tricttcourt, has eietaybaikiF r~iei~~keCnrnainCas.r~f~ed to ,permit the, Government to produce cprroborat ionotiithe C '' 'r!F,hear sa'eidence.. The court of appe~als ~he'l~l that ut~of out ~a. Sat ~ot~~6.rains by lunident'if-e, dinformlants maybe'usdi hri'go

reaon or he ondscosure of the informants'iidentity and'therelissufficient corroboration by other means. Se4nate-Report at,653,'167.':'

O~nrem~and,' the~vernmentp[rod ne uced anumber of witnesseswho Se ' 
'~.`li(~eorroborsted the 4esiimioniy, a'snd the district court,-finding that the SeUSSG A()corroboration est'abli'shed -suffi'cie nt reliability, used the information

to enhance the defndant's sentence.The -court ofeappeal upheld '*,6 or an e~xarnpl of the gudlneimnt ft differenc~e inthe sentence in FaIo I, sutinnahedsritcur A inn of charilges, see'United States v. Stanley, 928 F.2d 575 (Zd Cir)cetreliability sad,` a soreyecting'the'deefdendnt'sclaimathat the evidence denied-US,.. 112 S.Ct. 141'(1991). ~should have been pstabli'shed beyond a reasonable doubt, The dis-icc~~hOrequrdbGlenmntpodcevd~ctme 
27 1tr ~ ~~~~~~ ~~~~~~~~~~Factual stipulations ~can also be- used to 'attempt t1o a-leatea cler an coni~cin e~'denc stada, btthcordId no rdctblu y exposure when a factual matter is

comifientonl 6h1"s~e ir~ s flthat itin'dard". 458 F. Sup~. - iya osaat 402.412. s~~~~~~~~~~~~~entenc~in~gfacior th~at controls the statu'tory-penalty, as with drugoffense penalties- that are-based on the amount'of drugs. See, e~g., '
21 U.S.C. §§ 841l(b), 960(b).- All rcircuits that have- considered the' 6Thewighf ~ polic ststeente i discused ~ ISk' ]matter agree that the a~mount of drugs in such offenses, is a sentenic-
ing factor that need 'only be proven, by, a preponderance of theL a w ," 5 F e d e a t~ r o h t z o A 6 ( J u n e 1 9 9 1 ).' '~ ' e v id e ic , nio t a n e le m e nt o f th e o ff e n s e h a t m u s t b e p ro v e n b e o n
areasonbl dubt. United States v. Mad kaur, 930 F.2d 234 (2d Ciri.1'Although the Sentencing Commission-'s ~views -regairding-se'n- Ce-rt. denied, U.'S..., 1991 ,WL 185p999 (1991);,Unit ed States v.,tencing procedures are entitled to deference as emanating from the Gibbs, 813 F.2~d 596 (3rd Cir.), certl. denied, 484 U.S. 822 (1987);,agencyCongres entusetodvlpsnecggueinth United States v. Moreno, 899 F.2d 465 (6th Cir. 1990); United StatesCommnission's aiuthority, to' establish sentencing'~proced8ures under v ces,91P2 8 7hCr 90;Uie ttsv od 3the provisions of 28 U.S'.C. § 994(a) is far from, clear. But see United el 2d '3I (t Ci.18)'ntd ttsv isy,83F- 8(tStates v. Lynch, 934 ~F.2d 1226, 1235 (11th Cir '1991), `petition for Cir.), cert. dnied, 487 U.S. 1223 (1988); United States v. Cross,,916cert. filed, No. 91.5972 (Sept~ 26, 9 lwhhemsotrpt2 F.2 62I(IhCI.19),cet eid US.. 1 5, Ct. 1331U.S.C. § 994(d )(providing the Sentencinkgdorrnmissilon~Wfth auho- 191. u Oebntd-ae'v isb,93F2d61(t i.l1ity to determine what factors will be relevant for sentlencirng) -t (expre6ssirng grav.e reservations with dArug quantity asa asenten~clngauthorize the Commission to establish a -standard for relhability. fatr. ecueqatt udrscin .1i uhan imprtant,an -iptable factual issue, it should be determied by thejry,'but'hol'ding-thst the'ou was boDund by'yeontrolling circut prece.'

18United Stateg v. Si~v~rman~ '~ea~s back befo,~ thSii Crut dent). .Thus, the ,parties, may enter int's ata siuaina orecently to determine the app'licability of the C~fr6ntatibon Clause' the~amnoint of drugsjin an attmp't to control both the mandatory~at sentencing. See discussion' in this article un&e 'Righto ofoi n'mi~timum a'nd'th~,e maximumnstatutory senten'ce. Whein astipulationtation at Sentencing~' ' is .iite~ed'into6 tb'on~ti-rol'a's'tatutory pens. ty, ratheithan a guideline,
' , ~~~~~~~~ ~therei ite chance that a-`deiendahntlwill be s'urri~el at sentencing

bess~ule i 1(cX'1) re~quires that',the icourt info? 1'h'dfn6See Volume X Guide to Judicir ole and Pred're prior~to accepting the plea of the tatuo a Imum ad-minim,4rm(Prob nation !au),CatIIPatC(99)Btse eaey at sentenice. Ai~discussed~below, the ~court ~is 'not required ro to1 73, whichi conncIudtsthat'most ofthe infr.6mation used by prob ation~- aCe tne~fthe plea ioa1fom the" defendant"6f thapp icableofficersn the pesentenice reorroea fti Government sources, guidelines. ' ' 'K
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2ZThe Supreme Court in Burns v. United States, _ U.S. 111 3See 'Looking at the Law.' 51 Federal Probation 50 (December

S.Ct. 2182 (1991), discussed in this article under 'The Role of the 1987). In Application Note 5 to U.S.S.G. § IB1.2(d), however, the

Presentence Report,'reversed the District of Columbia Circuit and Sentencing Commission has suggested that in a case in which a

held that F. R. Crim. P. 32 requires that the parties be notified of defendant is convicted of a conspiracy to commit more than one

the sentencing court's intention to depart- offense, the additional object offenses of the conspiracy should be

treated as separate offenses for purposes of the multiple offense

' Delay in the acceptance of the plea until completion of the guidelines only if the court 'would convict the defendant of conspir.

presentence report is contemplated by F. R Crim. P. 32(cXl), which ing to commit that object offense.' As the Commission indicates in

permits disclosure of the PSI prior to acceptance of the guilty plea the explanation to the amendment that added this note, a higher
standard of proof-a reasonable doubt standard-should prevail

when the guideline application, in effect, creates a new count of

fAsdiscussed in this article underheRole of the Presentence conviction The purpose of this special standard of proof i to

Report,F. P. Crim. P. 32(c) requires that probation officers prepare 'maintain consistency with other § 1B1.2(a) determinations ..

a comprehensive independent presentence report United States Sentencing Commission Guidelines Manual, Appen.

dix C, Note 75 (1990). This provision does not apply, however, if the

additional object offense is one of those the Commission has stipu-
3 tMemorandum of Attorney General Dick Thornburgh to Federal lated should be~ grouped together puwsuant toU.S.S.G. § 3D 1.2(d).

Prosecutors, March 13 1989/ provides that plea agreements should
These offenses include those, such as drug offenses, whose severity

not seek to circumvent the guidelines and should stipulate only the unde the guidine is determined on the bass of the amount of

facts that accurately represent the defendant's conduct harm or loss. Accordingly, some sentencing factors in conspiracies

to commit multiple drug offenses will require a lesser standard of

32For a discussion of the weight of policy statements, see 'Looking proof than some sentencing factors in conspiracies to commit mul.

at the Law," 55 Federal Probation 69 (June 1991). tiple robberies.

aThese cases also sometimes raise the claim of ineffective assis- See, Looking at the Law,' 53 Federal Probation 72 (June 1989).

taince of counsel for counsel's failure to accurately predict the guide.

lines. See United States v. Turner, 881 F-2d at 686; United States v. 371n civil cases, the preponderance standard has been described

Rhodes, 913 F.2d at 834.44. Such claims have not been successful, to mean that the evidence must show 'that the existence of the

the courts holding that merely inaccurate prediction does not proposition to be proved is more probably true than not true.'

amount to ineffective assistance. Graham, Handbook of Federal Evidence, § 301.5 (2nd ed. 1986). See

Restrepo II at 654.

,In fact, courts had used very different standards. The district 3

court in United States v. Fatico, supra note 15, required a clear and 3The clear and convincing standard has been defmed as evidence

convincing standard of proof. The court of appeals noted the fact, which produces in the mind of the trier of fact an abiding conviction

but did not comment. It simply rejected defendant's assertion that that the truth of the factual contentions are highly probable."

the beyond a reasonable doubt standard was required. In the same Colorado v. New Mexico, 467 U.S. 310, 316 (1984).

circuit, the court of appeals approved a preponderance of the evi-

dence standard in United States v. Lee, 818 F.2d 1052 (2d Cir.), cert.

denied, 484 U.S. 956 (1987).

,1



ON, ~ ~ ~ ~ ~ ~ ~ ~ c
if~~~~~~~~~~~~~~~~~~~ l <W

-FA c 
4



C. 4.

Rule 16.

Proposal from Professor Ehrhardt

Re: Government Disclosure of Materials which

-Implicate the Defendant (Memo).
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JLN-24-1992 12:51 FRfi U S CLK Y-MIR SION CITY TO 12e2?865393 P.E 1

United States District Court
K-nhern l >stDiv of low2

., ~~~~~~~~~~~~~~Post Off-io Box 267

Sioux City. Iowa 51102
Dcs, - ocean (12) 2S2-233 June 24, 1992

Post-Itl brand fax I-ansmirtal memo 7671 a *

CQ- F1 .rom

Honorable Richard Arnold _____Phonea

Mr. Ralph Mecham
Honorable William Hodges a Fa I

Gentlemen: - -_

After visiting with Judge Hodges and Mr. Adair of theAdminstrative Office, I contacted Professor Charles Ehrhardt, whois the Ladd Professor of Evidence at Florida State University. Heis an old friend of mine who was also an Assistant U. S. Attorneyduring my tenure as United States Attorney. He has spoken at manyfederal judges' meetings and gets great marks on the FederalJudicial Center's questionnaires. He has in the past revised theevidence code in Florida and has a national reputation of knowingas much about the Federal Rules as anyone. He forwarded to me someproposals for amending Rule 16.

I a= in a trial at Fort Dodge, Iowa and I have not had a good| pl chance to look over his letter with the proposals. I thought Iwould send it on to each of you before I contacted Chairman Smith,with the understanding that I would do nothing until some sort ofa consensus was reached by the four of us or anyone else you wantto include. I suggest the possibility of a conference call withProfessor Ehrhardt on the line. Mr. Smith has asked for somewords; I don't think it is imperative that we answer him forthwith,
but we should do something in the near future.

I am open to suggestions.

Best regards,

Donald E. O'Brien

Enclosure

cc: Professor C.harles W. lhihardt
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DEfN-FSU COLLEGE OFLRW TEL:9O4-644-548?r Jun 23 92 16:29 No.006 P.02

The Viorida State University
T~allhast~er, Florida 32306-2034

Ju~ne 23, 1992

Judge Donald E. O'Brien
UVS. District Court
Post Office Box 267
Siol.ix City, Iowa 51102

Dear Judge O'Brien:

I an enclosing the Proposed Aaendments to Rule 16 which yourequested that I draft. 
you

There are three alternative proposals inclvdad which each
require the government to specifically identify otherwise
discoverable materials which name or directly implicate a deferndant
who files such a request. These amendments do not expand the
materials which a defendant may discover under Rule 16 but only
Impose upon the government the obligation to identify those
materials which specifically name a defendant.

Discoverable materials which specifically name the defendant
should be identified. Additionally, other docunents Which refer to
the defendant by an alias or nickname should be identified. Thediffering language used in Alternatives I and 2 seek to includathese latter materials.

There was uncertainty as to whether these anendments wouldapply in proaecutions which only involve a single defendant. if
that is the intent, which seems reasonable to me, then the phrase
included in brackets in Alternatives 1 and 2 should be deleted.

All the alternatives seek to accorplish the same objective.
The choice of one of them should be made on the basis of style andwh.ch alternative best fits Rulc 16.

To address the concern that the prosecution may in good faithoverlook a single docunent naring a defendant, I have included a
provision which would deal with this problem. The provision givesthe trial judge the discretion to rule in the interests of justice.
It is modeled on a similar provision of the Florida Rules of
Crioinal Procedure, where it has worked well.

I appreciate the opportunity to provide Input on thisimportant issue. Please let me know if I can be of furtherassistance.

Ve

•- hrhardt-
!,add Profssor of Ev'dence

CWZ: jva
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DERti-FSU COLLEGE OFLRtUJ TEL :90O-64Z-5487 Jun 23 92 16:30 No.006 P.03

PROPOSED AMENDMDENTS
TO RULrE 16
Or THE SEDERAL RULES OF CR.MINAL PROCEDURE

RULE 16(a) (1) (C).

Alternative 1

Upon request of a defendant [vho is charged with a co-defendant inthe sane indictment or information], the government shallspecifically identity and permit the defendant to inspect and copyor photograph bookc, papers, documents, photographs and tangibleobjects which directly implicate the defendant and which are withinthe possession, custody or control of the gover-nment, and which arematerial to the preparation of the defendant's defon6a or areIntended for usQ by thme government as evidence in chief at thetrial, or were obtained frcrn or bolong to the defendant.

Alternative 1 adds paragraph (a) (1) (C) to Rule 16 and provides thatupon the request of a defendant, the government must specifically
identify materials which "directly ltplicate" the defendant andwhich a-re otherdwse discoverable under Rule 16.

The bracketed language should be deleted if the decision is nade
that the provision is applicable in cases involving a singledefendant.

The adoption of this amendnent would require a renumbering of thepresent Rule 16(a) (1) (C)

Alternative 2

Upon request of a defend&ent twho is charged with a co-defendent inthe cane ir.dwctnent or "nformation), the government shallspecifically identify and permit the defendant to inspect and copyor photograph becks, papers, documents, photographs and tangibleobjects which specifically name the defendant or clearly refer tothe defendant and which are within the possession, custody orcontrol of the governmcnt, and which are naterial to thepreparation of the defendant's defense or are intended for use bythe government as evidence in chief at the trial, or were obtainedfrom or belonging to the defendant.

0OXYt-EX

Alternative 2 is the same as Alternative I except that the languageprovides that the government rust specifically identify
discoverable materials which "specifically name the defendant orclearly refer to the defendant..
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JL3N-24-1992 12:54 FKL" U b LLK NU( N±H tILUA tJ I1 IlU I idr(b) t-

DERN-FSU COLLEGE OFLRAW TEL:90Z-64-5487 Jun 23 92 16:31 No.006 P.05

RULE 16(a)(4).

The court may prohibit the government from introducing in evidence
any of the foregoing material not disclosod, so as to secure and
maintain fairness In the just determination of the cause.

In order to deal with the inadvertent failure of the government to
identify the materials which directly implicate a defendant, this
amendment provides that the trial court has wide discretion in
dealing with the matter in order to secure and maintain fairness In
the just determination of the cause, This provision is Identical
to Florida Rvle of Criminal Procedure 3.220(a) (1) (xiii).

The provision may be unnecessary in light of Rule 16(d)(2) which
see=s to provide this same discretion.





COMMITTEE ON RULES OF PRACTICE AND PROCEDURE
OF THE

JUDICIAL CONFERENCE OF THE UNITED STATES
WASHINGTON, D.C. 20544

ROBERT E E.EE-ON CHAIRMEN OF ADVISORY COMMITTEES

KENNETH F RIPPLE
APPELL.AIE RULESjOSEPH4 F SPA'. OL JR

SAM C POINTER JR
'CIVIL {uL ES

WILLIAM TERRELL H-ODGES
CRIMIN.AL RULES

EDWARD LEAVY
BANKRUPTCY RULES

July 10, 1992

Honorable Donald E. O'Brien
Chief Judge
United States District Court
P.O. Box 267
Sioux City, Iowa 51102

Dear Judge O'Brien:

( ' In accordance with your letter of June 24, 1992, to Judge
Arnold, Judge Hodges, and Mr. Mecham, and Judge Arnold's
memorandum to you of June 30, 1992, we are formally referring
Professor Ehrhardt's proposal to amend Rule 16 of the Federal
Rules of Criminal Procedure to the Advisory Committee on Criminal
Rules. We will advise you further of any action taken by the
Committee.

Sincerely,

Joseph F. Spaniol, Jr.
Secretary

cc: Honorable Richard S. Arnold
Honorable William Terrell Hodges
Honorable Robert E. Keeton
Professor Charles W. Ehrhardt
Mr. L. Ralph Mecham-

A~~~~



[By Fax]

UNITED STATES COURT OF APPEALS
For The Eighth Circuit

Date: June 30, 1992

TO: Chief Judge O'Brien

cc: Judge Hodges
.Nr. Mecham
Professor Ehrhardt

bcc: Mr. Macklin

FROM: RICHARD S. ARNOLD

Thanks for your letter of June 24 and the enclosures.
I believe the -proposed change in Rule 16 would be an improvement.

I do have one procedural concern, thouch:- I would urge
that we not go directly to ongress with this proposal until it
has 'een expcsed to the full consultative process of the
Comrittee on Rules of Practice and Procedure. We consistently
take the cositinr that Cor.-ress should not consider proposed
rules chances until trnev have been approved in this process.

n.ti1 this change, or sonething along its lines, is
appro-ved, I continue to believe that your point about the
govern.ment's creatina unnecessary expense for defense attorneys
who are paid from federal funds is an excellent one.

Thanks for pursu nc this. Please call me if you would
like to discuss it further.

TSR

RSA

RS '/ek



MEMO TO: Advisory Committee on Criminal Rules

FROM: Dave Schlueter, Reporter

RE: Rule 16, Proposal to Require Government to
Disclose Materials Implicating the Defendant.

DATE: September 2, 1992

Attached is correspondence suggesting that various
portions of Rule 16 be amended to require the Government,
upon request, to identify otherwise discoverable materials
which implicate the defendant. Professor Ehrhardt of
Flordia State University School of Law has recommended
specific amending language.

At this point, I am not familiar with the circumstances
or reasons for the suggested amendment. Perhaps by the time
of the meeting in Seattle, vWe w:ill have such information and
possibly a revised draft from Professor Ehrhardt.



UNITED STATES DISTRICT COURT
MIDDLE DiSTRICr OF FLORIDA

Posx OfficC BOx 1620
Jacksonville. Florida 32201-1620

,Wm. TerreD lfodgts
J~dt

JUIy 20, 1992

Professor David A. Schlueter
St. Mary's University of San Antonio
School of Law
One Camino Santa Maria
San Antonio, Texas 78284

Dear Dave:

Here is an ltem for the fall acenda. Professor Ehrhardt tells mc that he is
xvorkin2 on1 a refinement of the proposed amendment. I will pass along an) additional
material I receive.

Warm personal regards.

rn. Terrell Ho tocs

enclosure
c: Professor Charles W. Ehrhardt



C. 5.

Rule 16.

Proposal from Mr. Bill Wilson that Committee

Examine Discovery Practices (Memo).
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MEMO TO: Advisory Committee on Criminal 'Rules

eFROM: Dave' Schlueter, Reporter

RE: Mr. Wilson's Proposal to Consider Amendments to
Rule 16

DATE: September 2, 1992

'As shown in the attached correspondence, Mr. Bill
Wilson, has suggested that the Advisory Committee give
consideration to the topic of federal criminal discovery vis
a vis identity of' government witnesses. I am also attaching
a copy of a short law review article which also addresses
the topic.

This material was originally included in the agenda
book for the April 1992 meeting-in Washington, but was put
over until the Fall 1992 meeting.

4



COMMITTEE ON RULES OF PRACTICE AND PROCEDURE

of T4E

JUDICIAL CONFERENCE OF THE UNITED STATES

WASHINGTON. D.C. 20544

ROBERT E KEETON CHAIRMEN Or ADVISORY COMMITTEES

C.AM.A KENNECTH F RIPPLE

A^{LcAtC otsLE

February 7, 1992 SAMC POINTER JR
* ' ~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~cry~ Gu.Is

JOSEPH IF SPANtOL.,JR-
*SCOPTA'4 C .I.WILLIAM TERRELL HOGES

CR.,MAL 0ICLtS

EDWARD LEAVY
SAA~MUPTCY Ui61.LS

Mr. Wm. R. Wilson, Jr.
P. 0. Box 71
Little Rock, Arkansas 72203

Dear Bill:

Thank you very much for your letter of February 4
concerning meaningful discovery under the Federal Rules of
Criminal Procedure. This is a subject which has been
addressed by the Advisory Committee at least once a year
during each year I have served on the Committee.
Nevertheless, as you request, I will ask Dave Schlueter, by
copy of this letter to him, to include the matter on the
agenda for discussion at our next meeting.

I enjoyed your tale about Roger Layne White, noting with
particular interest your statement that he was a young lad
"who had robbed a bank." You did not say that he was charged
with robbing a bank or indicted for robbing a bank; rather,
you said he robbed the bank, but you then proceed to complain
about a lack of discovery??

Warm personal regards.

Cor lly,

Wm. Terre Hodges

C: Honorable Robert E. Keeton
Mr. Dave Schlueter



'WiLsoN. LNcsTRo'. CRtum -'-DUDLEY

UT7L1 ROCK. ARK kS 72203

~~~ U ~~~~~IL~~~~'% JI * ~~~~~~~~ALSO ADIITTID TO
sTIP*~l~ 1a~s, ,. .~ ?afiT 4 1 9 9 2 . , ,ICI w a AlI,",>4e~xplescw'.s ebruary h., 1t992. trct,4^,

RE: Yeaningful Discoxverv under the;
Federal Pules of Crir. r. ina ProcedureE

_____ _____ ____ _____ ____ _____ ____RECEiVED

. S - ' t~~~~~~~~~~~~~~~~~~~~~~~~~~~~irr. * ~rft! H1ijfeS

The Eo:r,7a~le I erre'l Yodges
I.S. Ccurthcuse, Suite I'Ti F E tB U 1992
611. F:orida Avenue
jarpa, Florida' 33602-45l2 -'ldC11uzcE

M`Iad e D;s1 V Fla
pear Fd'e hodges:

The other dav ' was just sitting back etri-ng mv n ir.id run over
desultrr-7 thoughts about "life ts ownself."

All of the sudder. it came uron me that Je are less thar a. cecace
awav frc-. the ^st centurvy vet- the d s~coverv rules ir. cr i r na
cases - in edCerel -di str ict court have T not noved into the 20th
centur''

T ar vaguely aware of so-e efforts to modernize the discovery
ru'es back ir. the 70's, but t- seens to r e that such efforts were
thwarted either in the Standing Corit-ee or in Congress, or irn
both. T'h any event, it seems to ne that the time is alwavs ripe
to tr; to irnnrove the system, R rea1ie of course, that

f, "imprcve.ent" is in t -he eve of the beholder).

-I am aware that the federal prosecu ors$ co ntend that kev
witnesses will be slain, willy-n.illv, if thev are identified
prior to trial.

Before gettir.g to the danger to witnesses scuestion, I would like
to poir.t out that it is manifestyv unfair for a person to have to
go to trial without having the benefit, Df r-eaningful discover-.
Ln any venue irn the United, States in any tvpe of a ci vil case,
in'r~cluding a garden-varietv fender bender, the party can discover
the nanes anr addresses of the on°osing witnesses (i - ad d t' ron to
a lot of other, information),. Yet, a d efendant in a crimin al case
in federal district court 'cannot discov er the names o' these
witnesies even if lhe' is facing decades in -thne federal .oc'-up.
N o a mer how you cut it, cu'se it , or s ce it, this cce 7.o

r~Th < squa're with- traditiontal notio ns cf fair 0av an.d ,ust ce.

* a/k/a ".S. Attorneys, "rere6scntn tives of th.e Justzce
,]l ocnartrent erc.



February 4, 1992
Page -2-

Arkansas came into the fold (of due process) many years ago. 1
am enclosing, for your ready reference, a copy of the applicable
Arkansas discovery rules (reciprocal I point out).,

Let Me speak briefly to theissue of danger. I know that,"there
are cases in which the defendant is extremely dangerous, and the
disclosure of the wit~nesses against her or him would expose the=
to undue danger. It would be simple enough to have a provision
that the court could enter an order against disclosure (at least
until right be-fore trial), in those cases where there is a bona
fide danger. in the vast majority of cases, however, the
witnesses would not be in anr such danger.

hhis point puts me in mind of* one of r:v favorite clients, Roger
Lavne White. T was appointed to represent Roger Layne on bank
robbery,' charges. He was a voung, penniless lad from north
Georgia who had robbed a bank across the river in North Little
Rock. I filed a motion for discovery, citing the due process
clause as mv authority. I also attached affidavits from several
civil practitioners who opined that a party could not properly
pre-are for trial without meaningful discovery. These affiants
further expressed the opinion that the Federal Rules of Criminal
Procedure did not provide for meaningful discovery. (I am amazed
that outstanding civil lawyers are still shocked when they find
out that there is no real discovery procedure in a criminal case,
in federal district court).

In its opposing pleadings,' the federal prosecutors raised the
specter of i=: nent danger to potential witnesses. They did this
in the, face of the fact that Roger Layne was a penniless,
friend.ess young man who hailed from the red hills of north
Georgia. In fact, he had so few intentional contacts with
Arkansas that I often wondered if I could have prevailed upon a
motion to dismiss for lack of in personam jurisdiction. Roger
Lavne had gotten drunk in a pubJust over the Georgia line into
Tennessee (just south of Chattanooga), and woke'* up in North
Little Rock - - where he decided to rob a bank to get money to go
back home (or to get drunk again).

Furthermore, Roger Layne was under a bond so large that all of
his living relatives could not have raised the funds to pay 102
to a bail bondsman - - even if the relatives had been so
inclined, which thev weren't., In other words, Roger Layne was of
no danger whatsoever ,to prospective' witnesses because he was

* "reminds me c" in, Florida and Massachusetts.

** "Waked" ii 1assachusetts, but notin Florida.



February 4, 19Q2
Page -3-

locked down' for the duration, and he didn't have kith and kin who
were interested in even trying ro raise a bortd for him, Lmuch less
kill or maim a potential witness.

As you have already guessed, the district judge denied Trv Tflotion
(as well as my motion for permi4ssion to conduct voir dire

eaereupcr., I "got myself out a wr t" (as my
correspondents in the joint call appellate pleadings), ana-weFt
to the Eighth Circuit. As you would again guess, I lost aga,.
(to borrow Casey. Stengal's words again, "You can look i t up"--
because it is a reported case).

?Yv pcint is, again, there is no reasonable ground for denyving
treartirzoful discoverv in the routine case.

I woUr d appreciate it if you would consider putting this on-c the
agenda for t next meeng of the Advisory Coiittee -p us-
fcr disc-ussicrn. If a liai'son to vour Cor--t-t-ee does not h av e
authority to rake such a request, theen I do it amicus curiae.

I realize that this suggestion, coming from a L a-r iwho
represents accused citizens, may lack weight, but, at least, I
should d have no t less credibility tahan te prosecutors, who are
also, advocates. In truth and in fact*, both defense lalok ers an-
prosecutors should support rules that will improve the system,come what iac.

I have read many of the 'Letters from lawyvers who have written
expressing opinions on t.e proposed changes to gthe Federal PR.Ies
of Civil Procedure. Most of then start off with a litanc of
their credentials. :n keeping with this traditional, I would
like'to point out that I was, once upon time, a chie~f deputy
prosecutor here in Arkansas, and, not so 'Long ago,I was a
special prosecutor in a case involving allegations of public
acornrtion. Furthermore, I a- a past Chair of the Arkansas State
Police Co ission. I say thiso to emphasizev that I a r.ot "fora-
criminals. To the contrare, I think tIat guilty persons shou a
be convicted, by u rcess

Cordially,-

Wm. R. Wilson, Jr.

W6RWJr: skin
Enc lustre

' A redun dacunc d perhtienaps b a lc weg, but, at oodes oein

<s ;od>aero ei rdtlt hr hepoeucs h r
d loatoae. I ruhadi.fc* oh eee'resa~
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cc: The Honorable Robert Keeton w/enclosure

.~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~* -



\\ILso\. 12}_S _TRF(.M. (L)R NM &D U)tDIN

LA% il
,~~~~~~~~~~~~~~~~~~~~~~~ b j )iSusimi

P n 110% ?-

UIrL Ft(KK. ARkth5.sA 72tO5
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IPillIIA(."' M x -m. Februarv 1n, 1992 ALA
L AS* D ( 1i~ j

Re: Real Discoverv ir. Criminal Cases
i Fe-d&eral District Court

The Vorah* Villiar. '1errell hfoces
Initc-d Setates District Court
tr.u ~eCStates Courthouse, .su-te C'8
f61 NrIrth Florida Avenue
a.. a , c orica %f ?-½ R

Dear Judge Hodges:

Yan- thanks, for your letter of Februar% 7, 299?.

t i rcanze t:-Lt be-ti n a long shot. A; the same t Pe,
Ll, ac-::u se c that, ". ocrnev o' a thcusaand ni.es beg&ns " . e
first ste.'E" At least : think it was 'ao-tzu who said this -- if
he dice t , .e ShC d hve.

tna- 'o Rnver -.ane Vh te. P~eforc he was ccr.victed. T di tre e-
in terms of "bark robbery allegations." Unfortur.ateel, the
federal district court and the court of appeals cor.firmed beyond
FeraCoe..n:ure that he did, in fact, rob a bank. As a natter o:
fact, we pled ('r'caded" if -ou prefer) guilty, reserving the
rhright'to a'peal.

Orce upon , tir.e a fellcw told Mark Twain that there was a ct
abour the Bible that he did not u-derstanet and that this worried
hir. Twain replied that he, too, did not, ur.derstand a lot about
, the E bie, but it was the parts that he did understand which
worr-ed hit.. J,ikewise, there was a lot o- evidence -n Roger
Lavne's case that we did not know about (due to a lack of
discover-y) , but it was the parts that we did know about which
worried us; ergo, the Euilty plea.

(



Juldge I:odges
February 10, 1992 Page 2

In anv` event, I sincerely appreciate your putting discrvery o'n
the agencda. I prorrise that my plea for it will be brief. If it
conforrs to usual practice, it will be somewhat inarticulate, but
it w1'M be heartfelt and fervent.

Cordy8ly,;

Tm.. R.- Wilscr.,, 'r.

cc: the Honcrab7e Robert E. :eeton
?rcvfess^ ~oa:id A. Schiueter
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Judge Hodges' Proposal to Amend (Memo).

1',

, I



- -

/



COMMITTEE ON RULES OF PRACTICE AND PROCEDURE

OF THE

JUDICIAL CONFERENCE OF THE UNITED STATES

WASHINGTON, D.C. 20544

ROBERT E. KEETON CHAIRMEN OF ADVISORY COMMITTEES
CHAIRMAN KENNETH F. RIPPLE

APPELLATE RULES

SAM C. POINTER. JR.

JOSEPH F. SPANIOL. JR. CIVIL RULES
SECRETARY WILLIAM TERRELL HODGES

CRIMINAL RULES

EDWARD LEAVY
BANKRUPTCY RULES

MEMO TO: Advisory Committee on Criminal Rules

FROM: Dave Schlueter, Reporter

RE: Additional Materials on Rule 32 Amendments.

DATE: October 2, 1992

Enclosed are additional items which should be added to
your agenda books at TAB II-C-6 (Proposal to Amend Rule 32).
The first item is a Draft Committee Note for the proposed rule
changes. Please note that this draft corresponds to the new
subdivision numbers, etc. in Judge Hodges' second draft (Aug.
4, 1992).

The second item is a copy of the Model Local Rule for
Guideline Sentencing (1987), which served as the model for
several provisions in Judge Hodges' draft. I will bring a
copy of the Committee Report, which accompanied that model
rule, to the meeting.

There will be no further updated drafts of Rule 32 itself
before the meeting; Judge Hodges' second draft, with
handwritten notations, will be the working draft at the
Seattle meeting.
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Draft Committee Note
Rule 32
10-1-92

DRAFT
COMMITTEE NOTE

The amendments to Rule 32 are intended to accomplish
three primary objectives. First, the amendments incorporate
elements of a "Model Local Rule for Guideline Sentencing"
which was proposed by the Judicial Conference Committee on
Probation Administration in 1987. That model rule, and the
accompanying report, were prepared to assist trial judges in
implementing guideline sentencing mandated by the Sentencing
Reform Act of 1984. See Committee on the Admin. of the
Probation Sys., Judicial Conference of the U.S., Recommended
Procedures for Guideline Sentencing and Commentary: Model
Local Rule for Guideline Sentencing, Reprinted in T.
Hutchinson & D. Yellen, Federal Sentencing Law and Practice,
app. 8, at 431 (1989). It was anticipated that sentencing
hearings would become more complex due to the new fact
finding requirements imposed by guideline sentencing
methodology. See U.S.S.G. § 6A1.2. Accordingly, the model
rule focused on preparation of the presentencing report as a
means of identifying and narrowing the issues to be decided
at the sentencing hearing.

Second, the amendments include for the first time a
limited provision for victim allocution. The amendments
provide for both diclosure of a portion of the presentence
report to certain victims and the right of those victims,
after giving appropriate notice, to be heard during the
sentencing hearing.

Third, in the process of incorporating the two
foregoing elements, the rule was reorganized. Over time,
numerous amendments to the rule had created a sort of hodge
podge; the amendments represent an attempt to reflect an
appropriate sequential order in the sentencing procedures.

Subdivision (a) includes several changes. First,
instead of the more generalized requirement that the
sentence be imposed "without unnecessary delay," the rule
now contains a 90-day provision. The purpose of the 90-day
time period is to provide a sufficient overall window of
time for the probation officer to complete and disclose to
the parties the presentence report, for the submission of
objections by the parties, and for resolution of those
objections, if possible, by the probation officer before the
sentencing hearing, and for a report to the court concerning
unresolved objections so that the court can prepare for the
hearing in an orderly way. Under the rule, however, the
sentencing judge may either shorten or extend that time for
good cause.
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Draft Committee Note 2
Rule 32

C( 10-1-92

Language in (a)(1) referring to the court's disclosure
to the parties of the probation officer's determination of
the sentencing classifications and sentencing guideline
range was deleted as being redundant to a similiar provision
in (c)(3) concerning preparation of the presentence report.
Likewise, the reference in (a)(1) to the ability of the
parties to comment on the probation officer's determination
has been deleted; that matter is covered in (a)(1)(A) and
(a)(1)(D).

The amendment to subdivision (a)(l)(A) now includes a
specific reference to the process of resolution of disputes
which have not been resolved before the sentencing hearing.
The process of resolving disputes about the contents of the
presentence report are also explicitly addressed in
subdivision (c)(4).

The final change to subdivision (a) rests in (a)(1)(E)
which now provides certain victims the opportunity to
address the court personally.

Subdivision (c), which addresses the presentence
investigation, has been modified in several respects.
First, subdivision (c)(2) is a new provision which provides
that, on request, defense counsel is entitled to be present
at any interview of the defendant conducted by the probation
officer. Although the courts have not held that presentence
interviews are a critical stage of the trial for purposes of
the Sixth Amendment right to counsel, the amendment reflects
case law which has indicated that requests for counsel to be
present should be honored. See, e.g., United States v.
Herrera-Figureroa 918 F.2d 1430, (9th Cir. 1990)(court
relied on its supervisory power to hold that probation
officers must honor request for counsel's presence); United
States v. Tisdale 952 F.2d 934, (6th Car. 1992)(court
agreed with rule requiring probation officers to honor
defendant's request for attorney or request from attorney
not to interview defendant in absence of counsel). The
Committee believes that permitting counsel to be present
during such interviews may avoid unnecessary
misunderstandings between the probation officer and the
defendant.

Subdivision (c)(4), formerly (c)(3), includes several
changes which recognize the key role the presentence report
is playing under guideline sentencing. The major thrust of
these changes is to address the problem of resolving
objections by the parties to the probation officer'sC>> presentence report. Subdivision (c)(4)(A) now provides that
the probation officer must present the presentence report to
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Draft Committee Note 3
Rule 32
10-1-92

the parties not later than 50 days before the sentencing
hearing (rather than 10 days before imposition of the
sentence) in order to provide some additional time to the
parties and the probation officer to attempt to resolve
objections to the report. There has been no change to the
practice of deleting from the copy of the report given to
the parties certain information specified in (c)4)(A), e.g.,
the probation officer's final recommendation concerning the
sentence, confidential information, or other information
which might result in harm to the defendant or other
persons.

New subdivisions (c)(4)(C), (D), and (E) now provide
explicit deadlines and guidance on resolving disputes about
the contents of the presentence report. The amendments are
intended to provide early resolution of such disputes by (1)
requiring the parties to provide the probation officer with
a written list of objections to the report within 20 days of
receiving the report; (2) permitting the probation officer
to make revisions to the report as deemed appropriate; (3)
requiring the probation officer to submit the report to the
court and the parties not later than 5 days before the
sentencing hearing, noting any unresolved disputes; and (4)
permitting the court to treat the report as being accurate,
except for the parties' unresolved objetions.

This procedure, which generally mirrors the approach in
the Model Local Rule for Guideline Sentencing, supra is
intended to maximize judicial economy by providing for more
orderly sentencing hearings while also providing fair
opportunity for both parties to review, object to, and
comment upon, the probation officer's report in advance of
the sentencing hearing. Under the amendment, the parties
would still be free to comment on the presentence report,
and in the discretion of the court, to introduce evidence
concerning their objections to the report.

Subdivision (d) is a new provision which addresses the
issue of victim allocution at sentencing. The right is
limited, however, to victims of sexual abuse or physical
violence. Under the amendment, the the [probation
officerJCattorney for the government] will (1) notify
eligible victims of the time and place of the sentencing
hearing, (2) provide a copy of the portions of the
presentence report which address the impact of the crime on
the victim, and provide a statement concerning the victim's
right to testify at the sentencing hearing. The right to
appear is not automatic, however. The victim must request
an opporunity to be heard at least 10 days before the
hearing. The court may place reasonable limitations on the
taking of such testimony, -such as time limits and-scope of
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Draft Committee Note 4
Rule 32
10-1-92

the testimony. The amendment represents a balance between
the legitimate interest of the victim in an appropriate
sentence and the requirements of determinate sentencing.
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MODEL LOCAL RULE
FOR GUIDELINE SENTENCING

(a) Not less than 20 days prior to the date set for

sentencing, the probation officer shall disclose the

presentence investigation report to the defendant and to

counsel for the defendant and the Government. Within 10

days thereafter, counsel shall communicate to the

probation officer any objections they may have as to any

material information, sentencing classifications,

sentencing guideline ranges, and policy statements

contained in or omitted from the report. Such

communication may be oral or written, but the probation

officer may require that any oral objection be promptly

confirmed in writing.

(b) After receiving counsel's objections, the

probation officer shall conduct any further investigation

and make any revisions to the presentence report that may

be necessary. The officer may require counsel for both

parties to meet with the officer to discuss unresolved

factual and lTgal issues.

(c) Prior to the date of the sentencing hearing,

the probation officer shall submit the presentence report

to the sentencing Judge. The report stall be accompanied

by Ah addendum eetting forth any objections counsel may

have made that have not been resolved, together with the

officer's conenhtt thereon. The probation officer shall

certify that the-cohtehts of the report, including any

revigiong thereof, have been disclosed to the defendant

and to counsel for the defendant and the Government, that

the content of the addendum has been communicated to

counsel, and that the addendum fairly states any

rteaining objections.



I

0 ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ A



(d) EXcept with regard to any objection made under

subdivision (a) that has not been resolved, the report of

the presentence investigation may be accepted by the

court as accurate. The court, however, for good cause

shown, may allow a new objection to be raised at any time

before the imposition of sentence. In resolving disputed

issues of fact, the court may consider any reliable

information presented by the probation officer, the

defendant, or the Government.

(e) The times set forth in this rule may be

modified by the court for good cause shown, except that

the 10-day period set forth in subsection (a) may be

diminished only with the consent of the defendant.

(f) Nothing in this rule requires the disclosure of

any portions of the presentence report that are not

disclosabld under rule 32 of the Federal Rules of

Criminal Procedure.

(g) The presentence report shall be deemed to have

been disclosed (1) when a copy of the report is

physically delivered, (2) one day after the report's

availability for inspection is orally communicated, or

(3) three days After a copy of the report or notice of

its availability is mailed.



1
4 1

cli:

I

I

I

I

I

(711

1

f

i

(711
i
i



MEMO TO: Advisory Committee on Criminal Rules

FROM: Dave Schlueter, Reporter

ARE: Rule 32, Proposed Amendments

DATE: September 3, 1992

Attached are various materials relating to the proposed
amendments to Rule 32 circulated by Judge Hodges:

1. Memo from Judge Hodges to Dave Schlueter,
listing suggested issues to be addressed by
Committee;

2. Revised "Second Draft" (8-4-92) of Rule 32 with
hand written notations and interlineations based
on comments from members of,,Committee;,

3. Timetable chart demonstrating possible 60-day and
90-day periods;

4. August 5,, 1992 Memo from Judge'Hodges to Committee
(w/clean copy of Second Draft); ,

5. Letter from Mr. Ed Marek noting suggested changes,
((c)(4)(G)) to Judge Hodges' second draft;

6.. Letter'from'Judge Hodges to Mr. Eldridge (Judicial
,Center) re study of, implementation off model local
rule;

7. Letter from Mr. Eldridge to Judge Hodges and Judge
Broderick re Judicial Center Study on
implementation of model local'rule; and"

8. Copy of existing Advisory Committee Notes on prior
amendments to Rule 32.

Judge Hodges is currently working a draft of the Advisory
Committee Note which would accompany the amendments and I am
working on incorporating all of the handwritten changes,
etc. into a typewritten draft. Finally, the Judicial Center
is finishing its report on the implementation of the Model
Local Rule. Hopefully, all of these materials can be sent
to you well in advance of the meeting, so that they too can
be included in your agenda books for the Seattle meeting.

K~$.



COMMITTEE ON RULES OF PRACTICE AND PROCEDURE

OF THE

JUDICIAL CONFERENCE OF THE UNITED STATES,

WASHINGTON, D.C. 20544 .

ROBERT E. KEETON CHAIRMEN OF ADVISORY COMMITTEES
Cm A.'Rfl@* ,,, k4 ., .,,, , r . , .KENNETH F. RIPPLE

APPELUATE AU ES
SAM C. POINTER, JR.

JOSEPH F. SPANIOL. JR. August 31, 1992 , CL ARMES

SECRETARY WM. TERRElL HODGES
CFUMINAL RULES

EDWARD LEAVY
i x. .8TCY RULES

TO: Professor Dave Schiucter

FROM: -,,N.m'. Terrell Hodges ,J

RE: Proposed revision- f Rule 32, F. R.*CR. P.

In accordance with the procedure suggested in my memorandum of August 5, 1992 to
the membersAof the Com-mittee distributing a'second 'draft of a proposed 'revision of Rule 32,
I have received a number of suggestions from "several members of the'Committee. Each of
those suggestions (at least I think I have captured all of them) are reflected by the hand written
notations'or i'nierlineationsonf the -enclosed copy of the second draft. ,,In addition, I am
enclosing (I) a time table' which may be helpful to the Committee in deciding Ahether 60 days
(as provided in the second-draft), or some larger number of days' sh-ould be allowed for the
complction of the, presentence procedures; 'and (2) 'substitute language 'recommended by Ed
Nlarek for subsection (c)(4)(G) - - this is the material at page 11.

Pr6ceedin- sequentiallvl~ihrouph theRule, the following is a list of-the various decisions
the Committee will have to make with #espect to the modifications that have been proposed.

Decisions for Committee '

1. Timetable (60 to 90 davs).

'3'. 'p'rescn'ce of counsel at probation officer's presentence interviewx of
defendant.,

4., Treatment 'ofi. .s-ntce 'frecormendation and 'confidential
:linfor'iation.

5. Probation officer's authority to require presence of counsel and
defendant at conference.

6. Adding grounds of objections to addendum.-



Professor Dave Schlueter
Page 2
August 31, 1992

7. Victim notification - - United States Attorney or probation officer?

8. Narrowing of victim class to victims of sex abuse and violent
crimes.

9. Restriction of victim allocution to individual victims, (i.e,., not
corporations and not through counsel).

10. Extension of Rule 26.2 to victims who give allocution.>;-

Mray I suggest that these enclosures, together with this memo, be placed in the agenda
book you are presently preparing.

enclosures

C>~~~~~~~~~~~~~~~~,,A
'1~ ~ ~ ~ ~ ~ ~ ~ ~~~~~~~~~~.. ................... ..



r ODGES |

Second Draft ,.+ i
August 4, 1992 'a,

Rule 32. Sentence and Judgment

(a) SEN-TENCE.

(1) Imposition of Sentence. When a presentence investigation and report is

ordered pursutant to subdivision (c)(Ii. sentence shall be imposed ,ithout unnMc-SEry

9o '~ I&JA.u nL C CJJ.-

yi, at the end of Qdavs from the finding of guilt. but the court may advancethe

sentencing hearing for good cause. frwhenrthere is a factor important to the sentencing

,, Legs kA..u~ determination that is not then capable of being resolved, postpone the imposition of

W~t_4 as :

sentence for a reasonable time until the factor is capable of being resolve Pfior to the

entencing hearing, the cetuit Shall provide the coun1Il for the defendant and the atorney

for the Go ~rnmcnt with notice of the probation officr's determination, pursuant to the

previrionz of subdivision (e)(2)(B), of the sentencing classificationz and sentcneing

guidiJine range believed to be upplieable to the as. At the sentening hearing, the

court shall afffrd the counac for the defendant and the attorney for the Govfrnmcnt an

cpportunity to comment upon the probation offiezr's determination and on other matters

felating tO the appropriate cznten 4. Before imposing sentence, the court shall 1se--

(A) determine that the defendant and defendant's counsel have had the

opportunity to read and discuss the presentence investigation report made

4-
ailbepusattosbiision (c) V-)(A) or summary thereof made available



4 b .
pursuant to subdivision (c)(;4(F); and resolve any remaining disputes pursuant

to sub-division (c)(3)QE);

(B) afford counsel for the defendant an opportunity to speak on behalf

^ of the defendant; and

(C) address the defendant personally and determine if the defendant

wishes to make a statement and to present any information in mitigation of the

sentence-,

the attorney for the Government an equivalent opportunity

to speak to the court: and

(E)/4fford any tii victim or victims who have made a timely

(d)(l)
request pursuant to subdivision fecf4dfB5 an onportunity to speak to the cou.r,

Upon a motion that is jointly filed by the defendant and by the attorney for the

Government, the court may hear in camera such a statement by the defendant, counsel

for the defendant, or the attorney for the Government.

(2) Norification of Right To Appeal. After imposing sentence in a case which

has gone to trial on a plea of not guilty, the court shall advise the defendant of the

defendant's right to appeal, including any right to appeal the sentence, and of the right

of a person who is unable to pay the cost of an appeal to apply for leave to appeal in

forma pauperis. There shall be no duty on the court to advise the defendant of any right

of appeal after sentence is imposed following a plea of guilty or nolo contendere, except



'that the court shalt advise the defendant of any right to appeal the sentence. 'If the

defendant so requests, the clerk of the court shall prepare and file forthwith a notice of

appeal on behalf of the defendant.

(b) JUDGMENT.

(I) In General. A judgment of conviction shall set forth the plea, the verdict or

findings, and the adjudication and sentence. If the defendant is found not guilty or for

any other reason is entitled to be discharged, judgment shall be entered accordingly. The

judgrnent shall be signed by the judge and entered by the clerk.

(2) Criminal Forfeiture. When a verdict contains a finding of property subject

to a criminal forfeiture, the judgment'of criminal forfeiture shall authorize the Attorney

General to seize the interest or property subject to forfeiture, fixing such terms and

conditions as the court shall deem proper.

(C) PRESENTENCE INVESTIGATION.

(1) When Made. A probation officer shall make a prcevntcnlc in fftigaicn and

froprt to the court bcffrfethe imRposition of &cntenc unless the court finds that there

is in the record information sufficient to enable the meaningful exercise of sentencing

authority pursuant to 18 U.S.C: 3553, and the court explains this finding on the record-.,

the court shall direct the probation officer to make a presentence investigation and report

o 'the court before the im nosition of sentence.

c~A d CE .L A ayiaG
A-d 7,k , G._ /~~~al



Except with the written consent of the defendant, the report shall not be

!- i submitted to the court or its contents disclosed to anyone unless the defendant has pleaded

guilty or nolo contendere or has been found guilty.

.. (3) , Repo-. The report of the presentence investigation shall contain-

(A) information about the history and characteristics of the defendant,

including prior criminal record, if any, financial condition, and any circumstances

affecting the defendant's behavior that may be helpful in imposing sentence or

in the correctional treatment of the defendant;

(B) /ie classification of the offense and of the defendant under the

categories established by the Sentencing Commission pursuant to section 994(a)

of title 28, that the probation officer believes to be applicable to the defendant's

case; the kinds of sentence and the sentencing range suggested for such a

category of offense committed by such a category of defendant as set forth in

the guidelines issued by the Sentencing Commission pursuant to 28 U.S.C.

994(a)(1); and an explanation by the probation officer of any factors that may

indicate that a sentence of a different kind or of a different length from one

within the applicable guideline would be more appropriate under all the

circumstances;

(C) any pertinent policy statement issued by the Sentencing Commission

pursuant to 28 U.S.C. 994(a)(2);



(D) verified information stated in a nonargumentative style containing an

'assessment of the financial, social, psychological, and medical impact upon, and

cost to, any individual against whom the offense has been committed;

(E) unless the court orders otherwise, information concerning the nature

and extent of nonprison programs and resources available for the defendant; and

(F) such other information as may be required by the court.

(4) (31 Disclosure and Resolution of Dispures.

(A) Mt I-Lot 10 days before imposing zenetene, Not less than gdays

before the sentencin2 hearing. unless this minimum period is waived by the

defendant, the eeum Drobation officer shall provide the defendant. f, the

defendant's counsel and the attorney for the Government. with a copy of the

report ofthe presentence investigation. includingany report and recommendation

resultink from a study ordered by the court pursuant to 18 U.S.C. 3552(b).

in.1ruiing ;he information roquiro by Subdivizion (e)t not ineluding any

final rfeemcriedation a6 to sentneee, ed not to the extent that in thc opineon

Eof the eeurt dih r Ior -onin6 diagnesti Apnozwich, if diselozod, mnight

<n f , ad ' SeriouA)' di-rupt a programn of rohabilitation; or eourcco of information obtained

upOn a promnise of confidontiality; or Qn other informnation whieh, if disclovod,

"' miuht r'.ut in harm, phyzieal or otherwisc, to the defcndant or otherJ

Thc court shall afford thc dhfendant and the defendant's counzcl an opportunity



to comment on the repor-t aEtd, in the dizcrztion of the court, to introduce

testimony or otheF information rflating to an) Ukgc4 factual inaeuraFy

eentained in it.

-Elf the eourt is of thd view that thre is information in the prcocnerecn

4
eport 4which should net bo disclosed urdue stiviyiion (c)(3)(A) of this rule, t6he

eourt in lieu of making the report or part theroof available shall state orally of

5'1X~4A& (6) in uriting a Summarfl of the factual information contained theFein to be felied

on in determining zcnt.n.c, and shall gisc the defendant and the defendant'-

eounsel an opportunity to comment theFron. The Statmefn(e may be made to the

parties in eamrner
F~~~E, ,, oa K ~t=:

C) af) Within 16days a the parties shall communicate in writing

to the probation officer and to each other any objections either may have as to

any material informa-ton.. sentencing classifications. sentencing guideline ranges.

and policy statements contained in or omitted from the report of the presentence

investigation. Afier receiving any such obiections the probation officer may

conduct any further investigation and make any revisions to the presentence

report that the probation officer deems annronriate. E may rtquire the

defendant, the defendant's counsel and the attorney for the Government to meet

HA@; w > fith the probation officer to discuss unresolved factual and legal issu
isses

C, N ,,t +, ,, A, , S , , ar iU



(C) .ny :mpnat'fig "Luhich Ay be disxlosd to the defendant fid the

defendantm' sounsI zhall b' ditcloS' to thc erfhrnfi for he gcvcrrecnt.

(D) (CZ Not later than 5 days before the sentencing hearing the probation

officer shall submhit the'r'esentence reort to the cou rttogether with an addendum

setting forth any unresolvedobject'ions and the'jrobation officer's comrnentsl-
-A

concernini2 such objections. Anv revisions made io the presentence report. and

' the addendurn. shall be frnished'by the'probation officer at the same-time to the

defendant. 6he-defendant's'counsel and the attorney for the Government.

' ) ' U~) Except for"any objectioni'nade under subdivision (c)(3)(B) that has

not been resolved, the report of the presentence investigation may be accepted

by the 'court zas accurate'.' For good cause-shown. the court may allow a new

* "-'ohiectioh to be raised at anv tirne before the irnposition of sentence.

'-(.i*'F7) X () If th; conmmnt_2of the defendant and th-defelndant'z eounsel or

tz-timony or cth r information introducod by them Alleg any factual inaceuracy

. ..- in the przentm invztigaticn recfrt' or the summIary; of thc rcFp or paO e

thereof- Aftthe'senientcini hearint-the court sh-all afford counsel for the defendant

" aid the attorney for g the 2overirrient an opnortunity to cwrment on the probation

ff'icer's deterrination'and on other matters relatihg to the'appropriate.sentence:

i- rshall determine the-unresolved objections to the'res-entence report. if any. and

may. in the discretion of the court. permit the parties to introduce testimony or



A .other evidence concerning such objections. [TIhe court shall, as to each matter

controverted, make (i) a finding as to the allegation, or (ii) a determination that

no such finding is necessary because the matter controverted will not be taken

into account in sentencing. A written record of such findings and determinations

shall be appended to and accompany any copy-of the presentence investigation

report thereafter made available to the Bureau of'Prisons.

- E (Y' ) The court may by local rule or in individual cases direct the probation

officer. in making disclosure of the presentence report pursuant to subdivision

4
(c)(f)(A)., to withhold (i) the probation officer's recommendation. if any. as to

sentence: (ii) sources of information obtained upon 4 promise of confidentiality:

K , fB -L . (iii) diagnostic opinions which, if disclosed. might seriously disrupt a program

U) COLA Vt5¢ A, of rehabilitation: or (iv) any other information which. if disclosed. might result

in harm. physical or otherwise. to the defendant or other persons. Any factual

Information so withheld. and upon which the court intends to rely in determining

Fez; Ad JL ' sentence. shall be summarized for the parties orally or in writing before the

determination of any obiections to the presentence report pursuant to subdivision

4 F
( )(E)- 'RThe summary may be rnade to the parties in camera3

(E) The reports of studies and rcfmmeidatiet, contained thefein made

b) the ~DircxtFr of the Burceau of PrASoM pursuant to 18 USJC. i 355b) shall

/'e 1)4 , i



be coneidzefd a praseftl inv RifotiNw in the moaning of 5uhdwiyicfi (e)3)

N.

(J) X• Idditidupal Vicaims.

U ~ t1 (I ) f,6 At the time a coy rer of the presentence investigation is

provided to the parlies pursuant to 5ubdivision (OM A).1e attomnjyfor the

governme~j unless excused by the court for good caussh also provide notice

cr- Q t to any individual against whom the offense has been committed, The notice shall

-contain (i) a copy of that part of the report of the uresentence investigation

prepared pursuantwto subdivision (c)(2)(D): (ii) the time and place of the

sentencing hearing: and (iii) a statement describine the right of such. individual

- : | to speak at the sentencin2 hearing if a request to do so is made pursuant to
a X 54 1 ~~~~~~~(d)Cz.)

subdivision fe4)(Dth

(zt A ) pn Subiect lo reasonable limitations established by the court, an A

individual victim or victims receiving notice from the attorney for the government

pursuant to subdivision f4(f may appear and be heard at the sentencin2

(E)
hearing pursuant to subdivision (a)(l)02 if such individual. at least 10 days

before the sentencing hearing. makes a writteh request to do so. The request

shall be submitted to the attorney for the government who shall provide copies

to the defendant. the defendant's counsel and theaprobation-officer. Such request

shall contain a summary of the victim's intended allocution and shall he included



in the addendum to the presentence report submitted to the court pursuant to

subdivision (c)(3)(C).

Q&) 5) PLEA WITHDRAWAL. If a, motion for withdrawal of a plea of guilty' or nolo

contendere is made before sentence is imposed,, he court may permnit withdrawal of the plea

upon a showing by the defendant of any fair, and just reason. At any later time, a plea may be

set aside only on direct, appeal or by motion under 28 U.S.C. § 2255.

.(e) PROBATION. After cnvition f in' offense not punishable by doth er 4y lifi

impr~ricnment, the deffndant may be plaod cn probation if permitted hb law.

(f) REVOCATION OF PROBATION.] (Ahrfgated Apr. 30, 1979, cff. De>. 1. 1980)

(f) PRODUCTION OF STATEMENTS AT SENTENCING HEARING.

(I) In General. Rule 26.2 (a) - (d), (f) applies at a sentencing hearing under this rule.

'An eli2ihle individual victim who is heard under subdivision (d)(2) shall be deemed to be a

witness for purposes of this rule and Rule 26.2.

(2) Sanctions for Failure to Produce Statement. If a party elects not to comply with an

order under Rule 26.2(a) to deliver a statement to the moving party, at sentencing the court may

not consider the affidavit or testimony of witness whose statement is withheld.



(6s') () The court may, by local rule or by order in 'an individual case direct
theprdbation officer, in disclosing'.the presentence report in accordance with
subdivision (c)(4,)(A), to withhold the probation ,officer's 'recom'rmendation' as ...to, ._
sentence. The court may, only by order in an individual case, direct-the
probafion officer,, in disclosing the ,presentence',,report in, ,accordancet wsith
subdivision (c)(4)(A), 'to withhold (i) sources of information 'obtained upon a
promise of confidentiality; (ii)'diagnostic opinions which, if disclosed, might
seriously disrupt a prograrnmof rehabilitation or (iii) any otei inforha'-tidn'hich,
if disclosed, "Might result in harm, physical or otherwise, to the defendant or
another person. Jf the court intends' to rely upon anyfactual infor'matiaon so
withheld in determining sentence, the court shall summarize it for the parties
orally or in writing, before the court determines, objections .to ,,the ,presentence
report in accordance with subdivision (c)(4)(F). ,The summary may be made to
the parties in camera.

i'-

. ' , .. X~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~A



Timetable (in Days) for Accomplishment
of Presentence Tasks Between Plea or

Finding of Guilt and Imposition of Sentence

60 70 80 90

PSR Completed and
delivered to parties 35 40 45 50

Period for objections 10 10 15 20

Period for resolving objections I10 15 15 15

Delivery of PSR and Addendum to
Court (i.e., number of days
before sentencing) 5 5 5 5

60 70 80 90
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TO: ALL MEMBERS OF THE CRIMINAL RULES ADVISORY COMMITTEE

RE: PROPOSED REVISION OF RULE 32, F. R. CR. P.

FROM: WM. TERRELL HODGES

At our April meeting in 'Washington we discussed a proposed revision of Rule 32. The
revision was designed to accomplish two prime objectives, and while those objectives
necessitated a significant rewriting and reorganization of the Rule, no substantial changes were
effected except for those principal purposes which were:

1 Incorporation of the essential elements of the Model Local Rule '
disseminated in 1987 by the Probation and Criminal Law Committee providing
for a 60 dav period between the finding of guilt and the imposition of sentence
during which the probation officer prepares and discloses the presentence report,
the parties file objections, if any, and the probation officer resolves those
objections. The probation officer then prepares an addendum to the presentence
report enumerating the unresolved objections that the Court must determine at the
sentencing hearing, i.e., the addendum becomes an agenda for the hearing.

2. Provision for victim allocution, a subject being considered by
Congress in several bills filed during recent years.

At the conclusion of our discussion of this proposal at our April meeting, it was resolved
that I would prepare a second draft addressing the principal comments or criticisms voiced
during the discussion, and then circulate that draft for further consideration at our meeting in
Seattle this October. Attached is that second draft.' As before, it is presented in two formats:
A legislative version with new material underlined and deleted material lined through, and a
"clean" version representing the way the rule would read if all of the proposed revisions were
adopted. This second draft -makes the following changes in relation to the first draft considered
last April:
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I The provisions of present Rule 32(a)(1)(A) are restored as had been
suggested by Ed Marek. (The language was deleted from, the first draft because
it seemed redundant to the new material in subsection (c)(3)(E).

2. Language v as added to subsection (c)(3)(E) reinforcing the
obligation of the Court under subsections ,(a)(D(A),( and (C) to permnit the
defendant and his counsel to comment on the presentence report.

3. Language was added to subsection '(c)(3)(F) making it clear that
the Court by local rule or on a case-by-case basis may withhold disclosure of the
probation officer's recommendation' concerning the sentence. '

4. Subsections (c)(4)(A) and (B) were changed so as to place the
burden upon the prosecutor, rather than the probation officer, to notify victims
concerning their possible right to allocution. Language was also added requiring
notice from the victim of his/her intent to appear and make allocution. A
requirement was also added that any such notice from a victim must contain a
summary of the intended allocution"(in order to permit advance'assessment by
the parties and ,the Court concerning the possible Guidelines impact of such
allocution.)

Given the somewhat extensive, nature of this material, -I suggest that we proceed as
follows. Please let me have vour comments or suggestions - - any proposed changes.
additions or deletions - - not later than the close of business on Friday. August 28. 1 will
then collate your individual responses and reflect them by interliheation or marginal notation
on copies of the enclosed drafts which will then be included in your agenda books and
distributed. in September well in advance of the Seattle meeting. This should give everyone a
double opportunity to review the proposal, including the suggestions of other members. prior

Ai to the meeting therebyenhancing the prospects of a vote on a final draft in October.

I will looke forward to seeing all of you in Seattle.

enclosures
c: Honorable Robert E. Keeton

Mr. WNiam R. WVilson '
Professor David A. Schlueter
Mr. David N. Adair, Jr.



HODGES _
Second Draft
August 4, 1992 .

Rule 32. Sentence and Judgment

(a) SETENCE.' -

(1) Imposition of Sentence. When set n and report is

ordered 'ursunttosubdivision (c)(ffi'entehce shall be imposed without unncc's5ary

d4~-'~- at the end of 60 days -from the finding of guilt. but the court may advance the

sentencifne hearinr2gfor good cause. or when there is a factor important to the sentencing

determination that is hot then capable'of 'being -resolved, postpone the imposition of

s-etntence for a reas6n'able time until the factor is capable of'being resolved. Pfier to thc

.,Jcntcncirng hzarin;, thc ~ourt shall prov'idcthz courY for th defendant and thc atterecy

fz r the GNce':rnmcnt v.ith notiec of the probation officeF' d i ion, puruant to thc

-'' !roi ns of subdivision (c)(2)(9), of tho tcntcncing clazification& and senteneing
f~~~~~~~~ , . R ... ;i I iSd -4 d1 P 1s

' ii ' uidln Jran;,e heicaJv.-'tbzcal thc c'~.--At thc sctf~errgthaF3 . s e m ef. i ew n in g , , s J i.b , k.,

,..ourt ha aftrd thc eounzle for thcdcefendantr and Uhc etiorecy for thc Govcrnmcnt an

.opporninity to omiznt upon. thc fprobaticr tfficcrzz-s4eteiran and on other matcr;

felrting to thc appropfiato :cr.tc.nc". Before imposing sentence, the court shall ake-

(A) determine that the defendant and defendant's counsel have had the

opportunity to read and discuss the presentence investigation report made

available pursuant to subdivision (c)(3)(A) or surnimary thereofniade available
aa .y .hr'o maevial



'pursuant to subdivision (c)(3)(F); and "resolve any remaining disputes pursuant

-to sub-division (c)(3)(E);

(B) afford counsel for the defendant an opportunity to speak on behalf

of the defendant; 'td

(C) address the defend'ant personaly and determine if the defendant

wishes to make a statement and to present any information in mitigation of the

sentence--

(D) Afford the attorney for the Government an equivalent opportunity

to speak to- the court. and

(E) Afford anv individual victim or victims who have made a timely

'request pursuant to subdivision (c)(4)(B) an opportunity to speak to the court.

Upon a motion that is jointly filed by the defendant and by the attorney for the

Government, the court may hear in camera such a statement by the defendant, counsel

for the defendant, or the attorney for the Government.

(2) Norification of Right To Appeal. After imposing sentence in a case which

has gone to trial on a plea of not guilty, the court shall advise the defendant of the

defendant's right to appeal, including any right to appeal the sentence, and of the right

'of a person who is 'unable to pay' the cost of an appeal to apply for leave to appeal in

forma pauperis. There shall be'no'duty on the court'to advise the defendant of any right

of appeal after sentence is imposed following a plea of guilty or nolo contendere, except



that the court shall advise the defendant of any right to appeal the sentence. If the

defendant so requests, the clerk of the court shall prepare and file forthwith a notice of

appeal on behalf of the defendant.

(b) JUDGMENT.

(I) In General. A judgment of conviction shall set forth the plea, the verdict or

findings, and the adjudication and sentence. If the defendant is found not guilty or for

ans other reason is entitled to be discharged, judgment shall be entered accordingly. The

judgment shall be signed by the judge and entered by the clerk.

(2) Criminal Forfeiture. When a verdict contains a finding of property subject

to a criminal forfeiture, the judgment of criminal forfeiture shall authorize the Attorney

General to seize the interest or property subject to forfeiture, fixing such terms and

conditions as the court shall deem proper.

(c) PRESENTENCE INVESTIGATION.

(1) When Made. A prohatior. Offleef shal} makc a pr-emeftcnen in'catigr and

report t) the court befrg the imposition of sentncee u nless the court finds that there

is in the record information sufficient to enable the meaningful exercise of sentencing

authority pursuant to 18 U.S.C. 3553, and the court explains this finding on the record-,.

the court shall direct the probation officer to make a presentence investigation and report

to the court before the imposition of sentence.



Except with the written consent of the defendant, the report shall not be

submnitted to the court or its contents disclosed to anyone unless the defendant has pleaded

guilty or nolo contendere or has been found guilty.
.~~~~~~~~~~~~~~~~ -

(2) Reporn. The report of the presentence investigation shall contain-

(A) information about the history and characteristics of the defendant,

including prior criminal record, if any, financial condition, and any circumstances

affecting the defendant's behavior that may be helpful in imposing sentence or

in the correctional treatment of the defendant;

(B) The classification of the offense and of the defendant under the

categories established by the Sentencing Commission pursuant to section 994(a)

of title 28, that the probation officer believes to be applicable to the defendant's

case; the kinds, of sentence and the sentencing range suggested for such a

category of offense committed by such a category of defendant as set forth in

the guidelines issued by the Sentencing Commission pursuant to 28 U.S.C.

994(a)(l); and an explanation by the probation officer of any factors that may

indicate that a sentence of a different kind or of a different length from one

within the applicable guideline would be more appropriate under all the

circumstances;

(C) any pertinent policy statement issuedby the Sentencing Commission

pursuant to 28 U.S.C. 99,4(a)(2);,.



(D) verified information stated in a nonargumentative style containing an

assessment of the financia- , social, psychological, and medical impact- upon, and

cost to, any individual against whom the offense has been committed;

(E) unless the court orders 6therwise, information concerning the nature

and extent of nonprison programs and resources available for the defendant; and

(F) such other informaiion as may be reuiredby the court

(3) Disclosure and Resolution of Disputes.

(A) At least 1" days befefe impo.ing .cntcnNee Not less than 25 days

' before'the s'entencine hearing_ unless this minimum period is waived by the

'defendant, the e' t 'robatiob officer shalpro'vide the defendant, and the

defefndant's''c6unsel-aihd the attorney for the Goverrnment. with a copy of the

<' report-of the presentence invesatigation. including any report and recommendation

-- resultin2 from a studY ordered by the court pursuant to 18 U.S.C. 3552(b) ,

- ' including the infcrrnation required by 9ubd n (c)(2) but not inleuding any

floWd rccomnmcndation to sentence," not to'the extent that in the opinion

"of the- coAurt the FeP6eOrtcoiti*; l6i %bei diseiostei' mpn o ; igh

-' erioucly disriupt 4fprogra- of rhabilit4ation; or surees of information obtained

upon a promise of conefdentiaity; or any otheF information which, if disclosed,

X igh" rtult Th harrn, phyzical or otherwise, to the defndamt or other persona.

Tho eourt shall afford the dofoe ' n tho dofn ' counsel an opportunity



.to comment on the report and, in the discretion of the Ctcfn, to introduce

te.timo.ny or theF information felating to any alleged factual inaccuracy

contain~ in it.

(B) If the count is of the View that there i6 infaFrftion in the prenetene

report Which should not be diecloced under mubdivizin (e)(34(.) of this Hule, the

court in lieu of making the report of pa thereof asailable Tshal state orally or

in '.riting a zumary of the factual information contained theFein to he Felid

on in detefmining zntenHe and shall give the defendant and the dfefndant'4

itUnsel an opportunitv to comment thereon. The statement may be made to the

fiparties in camera.

(B) W ithin 10 days thereafter. the parties shall communicate in writing

'to the probation officer and to each other any obiections either may have as to

anx material information, sentencing classifications. sentencing guideline ranges.

and policy statements contained in or omitted from the report of the resentence

investi2ation. After receiving any such objections the -probation officer may

conduct anv further investigation and make, any revisions to the presentence

report that the probation officer deems appropriate. and may require the

defendant. the defendant's counsel and the attorney for the Government to meet

with the probation officer to discuss unresolved factual and legal issues.



(C) Any matirial whieh' may be diselo to the defcndart and the

, ,. if~cndt's ccursl Thall be diselosM to the auorncy for the gocrenmcnt.

(C) Not later than 5 days before the sentencing hearing the probation

> officer shall suhmnit the present-ence renor- to the court together with an addendum

dsetune forth any unresolved obiections'iand tthe probation officer's comments

.>concerning such obiections. Any revisions made to the presentence report. and

the addendum, shall he furnished by the probation'officer at the same time to the

,defendant. the defendant's counsel and the-attorney for the Government.

.D) Except. for any objection madelunder subdivi-si-on (c)(3)(B) that has

not been resolved, the report of the presentence investigation mnay be accepted

bv the court, as accurate. For good cause show;n,. the court may allow a new

obiection-to be raisedat any time'before the imposition of sentence.

; , , D)A If the cornmcnrite of the defcedant and the defendant's coune 1 or

timony or ither infcrmation introdueed bythem fdlcgc ay factual inaccuraey

-4 in thc prUccnt nc 1nvcntfigation rcport or the nurmarfy of thOe report or pan

thre{fe At the sehtencing hearing the court shall afford.counsel for the defendant

and the attorney forthe government an opportunity to comment on the probation

,officer's determination and on other matters relating to the appropriate sentence:

:-.shall determine the unresolved obiections to the 'uesentence report, if any, and

-rmav in the discretion of the court, permit the parties to introduce testimony or



other evidence concerning such objections. MThe court shall, as to each matter

controverted, make (i) a finding as to the allegation, or (ii) a determination that

no such finding is necessary because the matter controverted will not be taken

into account in sentencing. A written record of such findings and determinations

shall be appended to and accompany any copy of the presentence investigation

report thereafter made available to the Bureau of Prisons.

(F) The court may by local rule or in individual cases direct the probation

officer, in making disclosure of the presentence repon pursuant to subdivision

(c)(3)(A). to withhold (i) the probation officer's recommendation, if any. as to

sentence: (ii) sources of information obtained upon a promise of confidentiality:

(iii) diagnostic opinions which, if disclosed, might seriously disrupt a program

of rehabilitation: or (iv) any other information which. if disclosed. might result

in harm, physical or otherwise to the defendant or other persons. Any factual

information so withheld, and upon which the court intends to rely in determining

sentence. shall be summarized for the parties orally or in writing before the

determination of any objections to the presentence report pursuant to subdivision

(c)(3)(E). The summary may be made to the parties in camera.

(E) The reporez of tudies and Feeernhcndations ezntained therein made

by the Diretor 'of the Burceu of Prisons pursuae to 18 U.S.C. § 3552(b) shal



e acnsidered a preint nwc inv stig ithin the meaning of subdivision (e)(33

of NShisrle.

(4) Individual Victims,

(A) At the time a copy of the report of the presentence investigation is

provided to the parties pursuant to subdivision (c)(3)(A). the attorney for the

2overnment. unless excused by the court for g0od cause. shall also provide notice

to any individual against whom the offense has been committed. The notice shall

contain (i) a copy of that part of the report of the presentence investigation

prepared pursuant to subdivision (c)(2)(): (ii) the time and place of the

sentencing hearing: and (iii) a statement describing the right of such individual

to speak at the sentencing hearing if a request to do so is made pursuant to

subdivision (c)(4)(B).

(B) Subject to reasonable limitations established by the court. an

individual victim or victims receiving notice from the attorney for the government

pursuant to subdivision (c)(4)(A) may appear and be heard at the sentencing

hearing pursuant to subdivision (a)(l)(D) if such individual, at least 10 days

before the sentencing hearing, makes a written request to do so. The request

shall be submitted to the attorney for the government who shall provide copies

to the defendant. the defendant's counsel and the probation officer. Such request

shall contain a summary of the victim's intended allocution and shall be included



in the addendum to the, resentence report submitted to the court pursuant to

subdivision (c)(3)(C).

(d) PLEA WITHDRAWAL. If a motion for withdrawal of a plea of guilty or nolo

contendere is made before sentence i's imposed, the court may permit withdrawal of the plea

upon a shot% ing by the defendant of any fair and just reason. At any later time, a plea may be

set aside only on direct appeal or by motion under 28 U.S.C. § 2255.

Of PROBATION. Afire conviction of an offense not punizhable by death or by life

mfrHr:n0nleM. the Jefendant may be placed on probation if permitted by law.

I f) VO'CATION' OF PRxOBATION.] (Abrogated Apr. 30, 1979, cff. De.. 1. 1980)

7~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~
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$'.,., , a ,b August-28, 1992

VIA FACSIMILE

Honorable William Terrell Hodges
Judge, United States District Court
United States Courthouse, Suite 108
611 North Florida Avenue
Tampa, Florida 33602 <

Re: Rule 32

Dear Judge Hodges:

Pursuant to your memorandum of August 5, 1992 regarding Rule
32, I have the following suggested changes to your second draft
(August 4, 1992).

(1) Time limit on sentencing process.

I-y feeling is that 60 days is too short a period of time in
which to get a convicted defendant sentenced. It seems unrealistic
to impose a rigid rule that ignores local circumstances. As I read,
the 60 day time frame in the rule, the probation officer would have
35 days in which to complete the presentence report. (c)(3)(A)
This might be expanded to six weeks instead of five. Thereafter,
the attorneys have 10 days to make objections. (c) (3) (B) This
could be expanded to 14 days. (The victim-has 15 days to request
an appearance at sentencing (c)(4)(B).) After receiving the
objections, the probation officer has only 10 days to revise the
report. (c)(3)(C) This also could be expanded to 14 days. As an
alternative to your (a) (1) we could retain the "without unnecessary
delay" language now in (a)(1) or we could expand the 60 days to,
for example, 75 days along the lines indicated above.

(2) Add a new (c)}(2) Presence of Counsel. A new (c) (2) would
provide:

(c)(2) Presence of Counsel. - Upon request,
defendant's counsel is entitled to be present at any
interview of the defendant done by a probation officer in
the course of a presentence investigation.

Skylight Office Tower -Suite 750
1660 West Second Street

Cleveland, Ohio 44113.1454
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While the courts have not held that the interview between a
probation officer and the defendant is a critical stage of the
proceeding for Sixth Amendment purposes, they have said that a
request from the defendant or his attorney to be present during all
interviews regarding preparation or revision of the presentence
report should be honored, including a request from the attorney
that the client not be interviewed without the attorney being
present. In United States v. Herrera-Figueroa, 918 F.2d 1430 (9th
Cir. 1990), the Ninth Circuit held under its supervisory power that
probation officers must honor a request from a defendant's attorney
to accompany the client to the presentence interview. Furthermore,
in United States v. Tisdale, '952 F.2d 934 (6th Cir. 1992) the court
agreed with a rule which requires probation officers to honor a
defendant's request for his attorney to be present or a request
from the attorney that'the client not be interviewed without the
presence of the attorney.'

The presence of an attorney can avoid many problems at
sentencing'which arise because of simple misunderstandings between,
the defendant and a probation officer. In addition, the November
1, 1992 amendments to U.S.S.G. § 3E1.l permit a defendant to earn
the two point acceptance of responsibility reduction by making a
statement only as to the offense of conviction while remaining
silent as to other relevant conduct. Where the offense of
conviction is part of a course of criminal conduct, a defendant may
not understand the difference and he needs the guiding hand of
counsel in this complicated area. I understand that the United
States District Court for the Southern and Eastern Districts of New
York have a similar local rule. Although I believe this provision
should be included in Rule 32 based on its merits alone, it is
particularly necessary if' the committee adopts the proposal in
(c) (') (B) to give a probation officer the power to compel the
defendant "to meet and "discuss unresolved factual and legal
'issues." A defendant's attorney should be present at such a
delicate stage. (I would renumber the remaining subdivisions of
(c) if a Presence of Counsel provision is placed as (c)(2).)

(3) (c) (3) (B). I -would omit the right of a probation officer
to require the attorneys and the defendant to meet with him/her.
Any information required from the attorneys can be provided in,
writing. However, if a new subdivision (c)(2) Presence of Counsel
is added I am les's concerned about this language.

(4) 1 (c)(3)(C). -On -the third line after "unresolved
objections" I would'-add "together with the ,grounds for such
objections." It is- important that the parties' unresolved
objections be'fully' presented to the' district court. Probation
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officers sometime either just state the fact of objections or
briefly restate the grounds. This additional language will require
a more careful and comprehensive presentation of the unresolved
objections.

(5) (c) (3) (F). I would require that the decision to withhold
any of the information mentioned in (c) (3) (F) be made in the
context of an individual case. To accomplish this we could simply
omit the language' "by local rule or in individual cases" in the
first line of (c) (3) (F).

As a secondary position, I would allow only the recommendation
of sentence to be withheld through a-local rule. As to the other
information in (c)(3)(F) I would require that the court make the
decision whether to withhold it based on the facts and
circumstances of the individual case. The current language of
(c) (3) (A) seems to suggest this approach as well. I am afraid that
allowing a court to withhold such information by local rule would
run afoul of cases such as United States v. Giltner, 889 F.2d 1004
(11th Cir. 1989) which speak of a defendant's due process right to
refute any inaccurate information contained in a presentence
report. While a court retains discretion to determine the form and
type of rebuttal information, the decision to withhold any
information used in sentencing should be made in the context of an
individual case. As a substitute for your (c) (3) (F), I would
suggest the following:

(F) The court may, by local rule or by order in an
individual case direct the probation officer, in
disclosing the presentence report in accordance with
subdivision (c)(3)(A), to withhold the probation
officer's reccmmendation as to sentence. The ccurt may,
only by order in an individual case, direct the probation
officer, in disclosing the presentence report in
accordance with subdivision (c)(3)(A), to withhold (i)
sources of information obtained upon a promise of
confidentiality; (ii) diagnostic opinions which, if
disclosed, might seriously disrupt a program of
rehabilitation; 'or (iii) any other information which, if
disclosed, might'result in harm, physical or otherwise,
to the defendant or another person. If the court intends
to rely upon any factual information so withheld in
determining sentence, the court shall summarize it for
the parties orally or in writing before the court
determines objections to the presentence report in
accordance with subdivision (c) (3) (E). The summary may be
made to the parties in camera.
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(6), Victim Allocution. First, this subject might justify a
separate subdivision (d) since it is in a sense unrelated to +(c)
Presente'nce'Investigation. We would have to renumber current (d).
I still believe that existing law adequately serves the victim's
interest. 'See Fed. R. Crim. P. 32(c)(2)(D); Pub. L. 97-291,
§ 6(a)(5)(Oct. 12, 1982) (Attorney General to consider guidelines
requiring attorney for the Government to consult with victims
regarding, among other things, disposition of the case). However,
thewill of the committee appears to be otherwise.

I would make it clear in (c) (4) (B) that the victim speak
personally and not through counsel i.e., "may appear and personally
speak." I would also add a provision which would allow the
defendant to obtain the relevant prior statements of the victim, if
any, in possession of the attorney for the government or probation
officer. This would be in addition to the summary of the victim's
intended allocution required by the proposed rule. Our new Rule
32(f) probably will not cover prior statements of --a victim who
speaks at sentencing since it covers only the testimony of a.,person
offered at a sentencing hearing. 'However, production of a victim's
prior statements would follow the spirit of '32(f).1

I appreciate the substantial effort you-have made regarding
Rule 32 and I look forward to seeing you in Seattle.

,Very truly yours,

Edward F. Marek

EFM':laj
hodges.efm
cc: Professor David'A. Schlueter'

1 It is only with great restraint that I do not propose
again a clear and convincing standard of proof for (c) (3) (E) (i).
However, the rule as written will allow courts to fashion such a
standard, if deemed necessa'ry,,suchas in cases like United Stats
v. Kikuriura, 918 F.2d 1084 (1990). Besides, a rule change alongQ these lines would invoke that old controversy whether a ,standard of
proof is a substantive or procedural change.
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Dear Bill;_

Thank .%ou ver-yvmuch bfdr'Vour"letter off July 3 ' 1992 concernini the study you have
undertakeni'. .,th'-re-ard tbo the operation of the N16del'Local Rule governing the preparation of
presenrence reports and rhe. conduct of sentencing proceeding's in Guidelines sentencing cases.

in Guidelines sentencing cases.

1 anticipate that the proposed-revision of Rule 32 will be on the agenda of the Advisory
Committee at its meeting in Seattle in October;1 and, if the Committee so decides, Avtmay well
elect to move forward with a recommendation that the proposed rule be published for comment
and consider the final result of your study along with comments received. In other words,
given the protracted lenoth of time required by the Rules Enabling Act process, the Advisory
Committee mav \kish to proceed now rather than prolong the process by awaiting your final
study, especially since %ke would onlytbe sending the~proposed rule forward for publication and
comment, not approval and adoption.

Nevertheless, it would be very helpful to have-whatever you can produce bv the time
of the October meeting in order to aid the Committee in making these decisions.

Warm personal regards.

Wi. Ten.e d gese.

c: - Honrorable Vinceht L roderick
Professor David A. Schlueter

.Mr. Donald L. Chamlee
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William B. Eldridge - Writer's Direct Dial Number:
Director of Research .. (202) 633-6326

30 July 1992

The Honorable Vincent L. Broderick,
101 East Post Road
White Plains, 'New York 10601

The Honorable William Terrell Hodges
U.S. Courthouse, Suite 108

Tampa, Florida 33602-4511

Dear Judge .Broderick and Judge Hodges

In both your committees, discussions a bobut'revising Rule 32 ~of
Criminal Procedure"-to comport with,-the procedures in 'theb model local rule
raised some que.stions about how widely the model rule has been adopted and
how it is actually operating. It was, in that' context, that 1 offered to find
out more about1actual practices and report to your'committees. The work is
underway- PamelaLawrence, an-attorney on the Research Division staff, will
be conducting tWhe study." ',

To obtain useful and reliable information', Ms. Lawrece is' first
collecting and ana-lcyaing tJhe rules and orders in effect in all the courts.

She will also survey probation offices to identify th'e sali~enr't features of
actual practice in'the districts--whe~ther or not-they conform to the stated
procedures. This, work will be closelycoordinated with oher activities in

the Judicial ,,Center, and the Administrative Office bearin'g on the work of
your committees. We will keepDon Chamlee, Chief of Probation Divislon, and
Dave Schlueter, Repoiter to4mthe Criminal Ruleos dCommittee in touch with the
work so that we cansmodify a r expand the Iinquiry toreach related questions
they may suggest.

We wiil have a perating. It basifor thIe 'next taeting of the, Advisory
Committee on .,Ctrinal' praUies and a complete report as soon as possible

t Te obtain uehope d both of you, as well as Mr. Chamlee and Profes

collecfting an sn orn h ue dodr nefc i l h ors

Schlueter will call us to raise any question, about this activit or to
sualest other issues. Mst. Lawrerict-- can Le reathed at, (0 thsa2E1e

p rbedihrelay,

cc:y Mrm Ch aml ee
av rofessor t RepoterCi
Ms. Lawren~hce -
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tencing' discretion and explains this find. curate In every material respect. The
ir ng on the record. The Committee believes Committee's addition to subdivision (c)
that presentence reports are important t3 (A) will help Insure the accuracy of
aids to sentencing and should not be dis- the presentence report.
pensed wilth easily .

p e wt e .*The Committee added language to sub-
The Committee added language to sub- diviiion (ct3)iDl' that gives the court

division Ic) (3) (A) that permits a defend. the diacretlon to permit either the prose-
ant to offer testimony or information to cutor or the defense counsel to retain a
rebut alleged factual Inaccuracies in the copy of the presentence report. There
preaentence report. Since the presentence may be situations when It would be ap--
report is to be used by the court In Im- propriate for either or both of the par.
posing sentence and since the conse- ties to retain the presentence report.
quence of any significant inaccuracy can The Co mnmittee- believes that, the rule
be very serious to the defendant, the Com- should give the court the discretion in
mittee believes that it is essential that such situations to permit the parties to-
the presentence report be completely ac- retain their copies.

Notes of Advisory Committee on Ruiles

Note to Subdli ison (a). This rule Is poses .entence upon a defendant not rep^
substantially a restatement 4f existing resented by counsel. the defendant !hall
procedure. Rule I of the Criminal Ap- be advised of his right to appeal and if
peals Rules of 1933. <92 U S. 861 [IIS US. he 'so requests. the clerk shall prepare

C. forrmerly following I tI1. See Rule 43 and file forthwith a notice of appeal on
relating to the presence *if then defendant, hehailf, of the defendant.' The court i's

*sote to Subdiiision (bI. This rule Is required to advise the defendant of his
Substantially a restatement of existing r-ght to appeal in all cases hicli Iave
procedure. Rulue 1 oi thei Criminsin Ap- gone to trial after plea of not gulity be-
peals Rules of 1933 292 U.S. 661 11Fi t S. cause situations arise In which a defend - -

« "'C. formerly following t6e5.. * ant represented by counsel at, the trial Is-;
not adequately advised by -such counsel

^ Norfe to SubdJiislon tc). The purpose of his right to appeal. I Trial counsel . .
of this provision is to encourage and may not regard his responsibillty as ex-
broaden the use of presentence investiga- tending beyond the time of imposition of

.tiona. which are nor being utilized- to sentence. The defendant may be removed
good advantage in many cases., See. from the courtroom immediately uipon
The Presentence Investigatilon" publish- sentence and held in custody under ir-

ed by Administrative Office of the United" cumistances which make 'It difficult for
States Courts. Diviilon of Probation. counsel to advise him. See. e. g. 1lodges

v. United States. 388 U.S. 1'39 (19r61). 1e-Note to SubdlIsIon (d). This rule"'
*@ modifies existing practice by abrogating cause Indigent defendants are most likely.
the -tenrday limitation on a motion for to be without effect~ie aistance .o.
leave to withdraw- a plea of guilty. See counsel at this point in the proceedings.I1114 of he rimial. ppels RlesIt Is also provided that "defenidants be no.
rule 13'l '2 t S.ei [li S~c romerlytifled of 'the right of a person' withoutof 193. 282 S. 661[18 U..C. fomerlyfunds to apply for leave to appeal in for-

ma pauperis. The provislon Is added
Note to Subdiliston (eJ. See 18 tUS.-C here because this rule seems the most aP,

former I 724 et seq~ [now 3651 et seq..] propriate place to set forth a procedure
-1968 Amendmnent -' to be follbwed by the court at the 'time

of sentencing.fSubdivision (a) (0i.-Th'e amendment
writes into the rule the -holding of the- Subdivision (c) (2).-It is not a denial
Supreme Court that the court' before Im- Of due process of law for a court in sen-
posing sentence must afford an opportun- tencing to rely on a report of a presen-
ity to the defendant personally to speak tence Investigation without disclosing
in his own behalf. See Green v. United such report to the defendant or giving
States. 385 U.S. 301 (961) ;Hill . United him an opportunity to rebut It. tWIl-
States. 368 U.S. 424 (1962). The amend- llama v. New York. 337 U.S. 241 (1949)1
ment also provides an opportunity for Williams v. Oklahoma. 358 U.S. 576
counsel to speak on behalf of the defend- (190). However, the question whether as
ant. a matter of policy the defendant should

Subdivision (a)(2).-Thbs amendment is be accorded some opportunity to' see and _ -
a substantial revision and a relocation of refute allegations made in such ,repolrtx
the provision originally found In Pule has been the subject of heated controver'
37(a) (2): When a court after trial Im- sy. For arguments favoring disclosure.

12
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see Tappan. Crime. Justice. and Correr- psychiatric .Pxamination and afford fair

tion. 558 019eO,: Model Penal Code. 5-14Z opportunity. If the defendant, so re-

(Tent. Draft No. 2-. 19):' Thomqen. Con- *quets. to Controvert them. The sourc-

fidentiality of the Presentence Report: 'A es of confidential information need not.

Middle Position. 29 Fed-Prob.. Marci -Jvever. be dibclosed."

1964. p. 8; Wy2anskl. A. Trial JudiPe's
Freedom and Responsibility. 6I lnarv.L. Practice In the fedcral'courts Is mixed.

Rev. 12S1. 91-2 (1052): Nute." Fnlploy- i'sth a substantIal minority of judges

ment of Social InvestigatIon Reports in permitting disclosure vh ile most 'deny

Criminal and Juvenile Proceedings. S 1* See the recent survey prepared for

* Colum.L.Rev. .02 u195) cf. Iadial. The the Judiclal ,Conference of the District

Advocate and the Expert: Counsel in tle `f Coluiibia, by the Junior liar Section

Peno-Correction~al ProcesS. 45 Mlnn.L. tf the Bar Association of the District

Rev. S03.' >i. '(9611. Fur 3rr u~n, ntj >of Cvlumbia. reported In Confcrcnce Pa-

opposing disclosure, see IBaafnett and l'ers un Disco-ery In Federal Crimnnal

Gronewold, Confidentiality' of tire Pre- Cases 33 F.R. 101 12-127 1963). Set

sentence Report. ' 128 Fed.Prob, I March G:io Cronewold. Presentence Investiga-

1962. p. 26: Judlcial Conf,-re al. Coii- tion Practices in the Federal, Probation

mittee on Adminis'tratioo ofr t>,c rroba- System. Fed-PIob. Sept,105.5 pp. 27. 31.

ton Sybrem. Judicial 4Opinion-' on Pro- 'ur diverizent' judicial opinions .ee

posed Change In Rule 32(c) of the Fed- Smith v. United States. 23 F.2d 730.

eral Rules of Criminal 1'r-ocedorr'---~t - .A t th CirJD935) tsuppurting disylo-

SurveT 1964); Keve. The Probation of . urei United States v Durham 1S1

firer Insestigates. d-15 19'00): !'aroyns. I'I Su p'. 30. iD.D C.129O) isupportiniz

The Presentence Investigation Report Necrecy).

Must be Preseirved as a Confidentinil Substantial objectioni to compelling

Document. 28 Fed Prob. Miarch 1964. P- disclobure In every case have been ad-

3; sharp. The Confidential Nature of vanced by federal judges. Including

Presentence Reports. 5 Cath U.L Rev. 127 many [,who In practice often disclose all

* 19~b5)[; Wlllson. A 'New 'Arena,'is Emerg- or parts of presentence reports. See

ing toI Test the Confidentinlity of Pre- Judicial Conference Cornmittee on the

'sentence Reports. 23 Fed Prob Dec 1901. .Administratlon of the Probation Sys-

p. d1 Federal Judge's Views on Pro- temr Judicial Opinion on Proposed

batlona' Practices. 24 'Fed.Prob- March Change In Rule 32(c) of the Federal

80. p.] 10. Rules of Criminal Frocedure-A Survey

I1964). Hence. the amendment goes no
n a few urisictionaccess'to the defennte further than to make It clear that courts

is given -a right of access'lto the pro-
sentence report. In England and Call- may disclose all or part of the presen-

fornla a copy of the report Is ,given to tence report to the defendant or to his

tne defendac t of every ea Ise. Englisvn counsel. It Is hoped that courts 1will
the efedan inever cae. n~lsiimake increasing use of their discretion

Criminal Justice Act of 1948. 11 & 12
o 5S. t 43; Cal.Pemc 1 1203. In to disclose so that defendants general-

Ge. the , d 43s aa rei ght1 1203. In)ly may be given full opportunity to
Alabama the defendant has a right to rebut or explain fact In presentence

inspect the repo rt.' Ala.Codei. Title- 42-reotwhc vlbe aerlfcos

U 23. In Ohio tnd Virginia the proba - reports which i ili be .aterial factorsf 23. In O io nd iriith prb-In determining sentences. - For a de-

tion officer reports In open court and crtionosc pratice i one dia

-the defendant Is given -the right to ex- sorption of such a practice In one dls-
trict, see Thomsen, Confidentlality of

imine him ' on his report. Ohio Rev, the see Report:. AMiddle
Cote l 2947-0 'vaocde | Sg.6.1. he Presentence ,Report: A& MIddle

fCodei j 2947.06;' Va.Code. i 53-278&.1 I

The Minnesota lCriminal Code of 193. Position. 28 Fed.Prob. March 1964. p. 8.

- .09.115(4), provides that any presen- It Is also provide4d that any material

_wfnce report "ahall be open for Inspec- disclosed to the defendant or his coun-

Uon by the prosecuting attorney and sel shall be disclosed to the attorney

,the defendant's attorney prior to aen- for the government. Such disclosure

tomce and on the request of either of will permit the government to partici-

Aibern a summary hearing in chambers pate In the resolution of any factual

jha.il be held o'n any matter brought questions raised by the defendant.

.4n Issue, but confidential sources of In. Subdivision tf).-This new subdivision

tormation shall, not be disclosed 'unless writes into the rule the procedure which,

conrt otherwise directs." Cf. Model the cases have derived from the provision

-PenaI Code I i.07(5) (P.O.D. 1962): 'Be- in 18 t'.S.C. 1 3853 that a person arrested

Ere_ Imposing sentence. the Court shall for violation of probhtmon 'shall, be taken

trls~ze the defendant or his counsel of before the court" and that thereupon the

< he tictuat contents and the conclusions court may revoke the probation. See Es-

5-izy presentence Investigation or coe v. Zerbat. 295 VS. 490 (1935); Brown

13
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v U nit ed States. 2f3 F.24 253 -b9th CCir. jy tend to build fule hopes rnd tncour,
1036) certlirarl denied 350 I'aw.. -- ' e fritolous appealm. vith, the nttrndant
Compare Model Pensal Code d'a3olA il'O. expeii'e to the defendant-or, the', txpav-
D.19 I2); }ink. The Appi(eation of Con- 'rs. Former, rule 32(a) i21 ),mp}'es ' a ,'L'.

stitutioWnal Standard,7 rof 1`rotertlnto duty only .upon Conlvitio aftier "trial ofn
Probation. 2& U.Chi L Itei. 4S3 '12). a plea of,. not guilty," The few tedernal'

'tSaes denling wvith the ,Ilestlon hiayei-n
1972" Aniendmrnent terpreted rule 3211)121. to say that the,

Subdi sion &b) T_ 2) is new. It is, In- court ha, no duty to 'dvise defend jtt f
tended to' provide lprocedural Implenienta. his right to appeil after rconviction fol-
tion of [the recentl) ected criminal for. lowing isuilty plea. lurton. V 'nited,
felturey prov'ssions ,,f the '0'rgatiized Crinme States. 307 I'.Supp. +48. .450 iD.Ari9 1 .0 '
Control Act of 1307 Title 1IX. ' 3'.&I. and AlaAtaf v ULited iStates. 2S0 I-Supp. 36.,
the CompreheAsil'e iDrug Abuse PreveD 336 tC.D.Cilif.15S) Crow ;i'. United
tion iSid Control A ft of' ,O. Title 11. 'ttes. 397 F.2d -,'S4. 285 tOtli W Cir. IOS,
40'i(a,) '2)

Prior to the 1904'amend i mint Of ruin s'le 32.
1i '.S C. 193(c) provides f r, .ro per ,the * ou rt s duty wxas even 'iore'1linited.

ry seizure- and disposition. ,In part It At thati time ['rule 3 iit i'], lie 'court'
*tates- , 4,oty to ad ise asa: liamited t-I lioso 'iItU'

'c) Uo)on conviction of aj 1rerso)n under' ; ionsr ir . hit Itenaent n-c uias ity Plivd v
this sectvlon. the court shall authdrize the- oter trial upon a not guilty pleu of n
Attorney General to seize all property or defendairt int retresented , y 'ounscl
other "Interest declared, forfeited under =A. J. Moore. Federal Practicel 32.6113],
this sect:(n upon suchiterms and condi- j-s . ' 1 C. , a
tlons aS the .ourt shall deem proper. Practice and Procedure, Criminal S 328

'1969) : 5 L. uirfield. Criminal Procedure'
Althourgh not specifically' pro'-ided for Under the i'ederal Rules !i 3n':111, 3`9:I

In the-;lComprehensive Drug Abuse Pre-
ventlon tand Control Act of 1970. the pro- With respec to appeals in forma ,p'au,
vislon ,o' Title fI -1: 405(a) t2) forfeiting pens, sce appellate rule 24
"profits' or 'Interest" ,will need to be Subdivision (c)(1) malies clear 'hat a
implemented procedurally,' and therefore presentence report Is requlred except
new rule 32(b) t2) will be applicable also wben the court otherwise directs for rea-
to that legislatlon. ' sons stated of record. The requirement

u*- of reasons on the record for not laing aFor a brief discussion of, the procedur.
al Impilcatlons of a criminal- presentence report is Inte~nded. t~o make

al implications of a, c'rimilnal for te re,.
forfeitu. dclear that such a report ought to be rou-see Advisory Committee Note to rule (c) tinely required except In cases -twhere

''' 1 ~ there is a reason for not doing so The
19; 4 'ss: * yrrs h it r N > > presentence report is of great value for
1974 A^mendment . -

*mendmnt ; correctional purposes and vll berve as a,
Subdivision (a) 1) ' is amended by delet- valuable aid li reviewing sentences to ihe

ing the reference. to commitment or rei extent thatt sentence review may be au-
lease pending fsentencing. This Issue is thorized by future rule change. For an
dealt with explicitly in the' propo ed re- analysis of the current rule as' it relates
vision of rule 46(c). .to 'the situation in which a presentence

SubdivisionK Ia.)12) Is"amended to make inestigt'ion is required. see C. Wright.
clear that there is no duty on the court to I'deral .Practice and Procedure: Crlrni-
advise the defendant of the right to aRp. d 1 5 (196); 84 J. Moore. Federal
peal after sentence Is imposed following Practice S32.03(11 (2dede Cipes 1969).
a plea of guilty or nolo contendere. Subdivision, (c)(1) Is also ;changed to

To require- the court to advise the de- permit the judge. after obtaining defend-
tendant iof a right to appeal atter a plea' ant's consent, to see 'the presentence re-
of guilty, accepted pursuant to the in- port In order to decide sWhether to accept
creasingl' stringent requirements of rule a 'plea agreement and also to expedite
11. is likelyi-to be confusing to the de- . the Impotion of aentence in a case in
fendant. '`See American Bar Association. which the defendant has indicated that
Standards Relating to Criminal Appeals § he ray plead guilty or nolof contebdere. -

2.1(b) (Approved Draft,- 1970i) limiting Former subdivisIon (cl (1) provides that
the court's duty to advise to ,contested "The report shall not be submitted to the
cases."' court * * unless the defendant has

The Advisory Committee .is of tbe opin- pleaded. gullty * ' *. This precludes
ion that such advice. folloring a sentence a Judge fromr seeing a presentence report
Imposed atter a plea of guilty, will mere- prior to the acceptance of the plea of

14



SENTENCE AND JUDGMENT "Rule 32
gullty. L. Orfield. Criminal Procedure nary Draft t30 133 19431. The Second
Under the Federal rlules S 32:3.5 j1907). Preliminary, Draft omitted this require-
8A J. Mfoore. Federal Practice 32.- ment and imposed no limitation on the

03121. p. 32-22 (2d ed. Clpes 1969); C. time when the report could I.e made and
Wright, Federal Practice and Procedure: submitted to, the court. ,Advisory Com,-
Criminal 1 523. p. 392 O1169)1 Gregg v. mittee on fules of, Criminal Procedure.
UnIted States, 394 U.S. 4b., N9 S.Ct: 1134. -Fed.Rules Crim.Proc.. Second Preliminary
22 LFd-2d 442 11M96). Draft 126-IZ9 (1944). = The thsrd and final-

draft, which was adopted , as TRule 32.
Becaube many plea agreements will- w" evidentIy alcomoromisi bet een those

deal with the sentence to lye imposed. i ho epiden a com e between t
will he important. under rule 11. for the thosew.ho preserred that the entire lnaen-d
judge to have access to bentencing Infor,; atlon lpeferred tarther .etetinves
rnation as a, bas~is 'for deciding- wh'ethertitonleoduedaereemiatn
the plea agreement is an appropri teione. o guilt. See 5 L. Orfield. Criminal Pro- -cedure Under ,the Federal tules 1 32.2

It has been suggested that the 'problem (1967).
be dealt with by allowing the judge to
indicate approval of the plen agreement Where the 'Judge rejects the .,plea
subject to the condition that the informa- agreement after seeing the -presentence
tion in rue presentence report is coZnsist- report. he should be free to recube himself
ent with what tie has been told about the from later presiding over the Irial of the
case by counsel. See American Bar Ass,-, case. This is left to the discretion of thecase b counsl. Se AmerianPBa Aseso-volv -

clation. Standards 11elating to Ples of judge. There are instances r nvol iug
GuiltyS 33 iApproxed Draft., 19.5); prior convictions where a judge may
President's Commission on Law Enforce- have seen a presentence, report. y et can
ment and Administration of Justice The properly try a case on a plea of nOt
Challenge of Crime In a Free Society 138 gulty. Webster- v. United States. 330 F.
G1M9) , Supp. IOSO (E.D.la.197), nIke the situa-

tion in CGrrgv Unted State,. subdivi-
Allowing 'the judge to see the presen- slon (c) (31 provides for dsclure of the

tence report prior to his decision as to presentence report to the defendant. and.
whether to accept the plea agreement Is., this will enable counsel toj know whether
in the view of the Advisory Committee. the information' thus made available to
preferable to a conditional acceptance of the judge Is likely to be prejudicial.
the plea. See Enker. Perspectl-es on Presently trtal judges who decide pretrial
Plea Bargaining. Appendix A of Presl motions to suppress illegally obtained ev-
dent s Commission on Law Enforcement idence are not, for tt reason alone. pre-
and .Adiifnistration of Justice. b Task cluded from presiding at a later trial.

%, Force Report: The Courts at 117 f1967.,
It enables the judge to have all of the Subdivision (c) (3) (A) requires disclo-
Information available to him at the time sure of presentehce Information to the
he Is called upon to decide whether or defense. exclusive qf any recommendation
not to accept the plea of guilty and thus of sentence., The court Is -required to
avoids the necessity of a subsequent ap- disclose the report to defendant, or his
pearance whenever, the information is counsel unless the court Is of the opinion
such that the judge decides,,to reject the that disclosure would seriously Interfere
plea agreement. With rehabilitation, compromise confiden-

There is presently authority to have a tfialtyt or create risk f . harm to the de-
.presentence report prepared prior to the fendant or others.
acceptance, of the plea of guilty. In s Any recommendtion as to sentence
,Gregg v. United States. 394 U.S. 489. 491, should not be diaclosed as It may Impair
82 S.Ct. 1134, 22 L.Ed.2d 442 41969). the the effectiveness of the probation officer
court said that the 1 language [of rule 321 If the ,defendant Is under supervision on
clearly permits the preparation of a pre- * probation or parole.
'*entence -report before guilty' plea3 thor Tetu'sentencereport beore guilt plea or The :Issue ~of disclosure of presentence

co,.s-iction 3 * l In footnote 3 the Information ,to the defense has been the
court said: . subject of recommendations from the

The history of the Ir el' confirms ,Advisory Committee in- 1944. 1962. 1964.
this Interpretation. The first Pre- and I96. The hlstory- Is dealt with in
ilinnary 'Draft of the ruie would have re- considerable detail In C. Wright. Federal
quired the consent of the defendant or Plractice and' Procedure:, Crimiual J 524
bpIs attorney to commence the investiga- fi969). and SA J. Moore. Federal Practice
eon before the determination of guilt. ! 32-03(4] (2d ed. Cipes 1969).

,IAdylsory Committee on Rules of Criminal In recent years, three prestigious organ-
-Procednre, Fed.Rules Crim.Proc.. Prelimi- Izatlons have recommended that the re-

. * i, . J at I C \-15
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port be -disclosed,' to' the defense. See protracted>- It is not intended, tiat the
American Itar Association. Mtanadards Ite- l'roluatio'n officer" would lbe bullcctedi t.)
lating to, Sentencing ,Alternatives "naoifd any rigorous -eitimitnation by defense
Procedures 1 4 4 (A~pproved Draft. t1068)i 'ounseiEIritihatlhie i lL even 'Jle sworn 'to.
AmericanaL-na Institute. Model J.Penal,, testilfy. The pirocceedings may be veryd -
Code 1 i.0i1 15P t P.O.D.962;, -National '`formai ID nature unlessi the tcourt orde~rs
Council on, Crime and Delinfuuhcyl Mudel *,a full hearlDg,
Sentencing' Act 1 .4 0l93). Thi's is also-
the recommiehdation ,,of the I Presidents,- Subdivisioni I i3)t B) provides for sItu ,
Commission on Law i'Entorcenventn and,;Iatlons in whirh the hentenrcing judge iee-'
Adminibtration of Justicle.. 'The 'Challhge, lleves that disclosure sh~ould` not be '
of Crime i nb a'Free Societly 1907)4 'at ,p ,made underIthe'critera set forth in sub.
145:' the 't n; ' -, ,1 r, ,,. , [ division ic) t3c)(A):i lie may disclose only"',

a 'summary 'of that factual information
In the absence of rompellln reasons, -; to ,be, relied on in determining senttencep.

for nondisclosure of special infnrmatioin. This is Csimilar to the ,propossl of ,ithe
the ilefendant iand hIls counsel shocould be Armerican,,liar Association Standards ite
permitted to examine the entilre present- latingrto Sentencing Allternati,'es and Pro-
ncca reporr. , 'r . a .11 . ' ', cedure~s i 4.Al11) and, Commenttary at pp-

The arguments for mud hgauinst ds^' 02I 2. c ,
sure 'are eil k'noii n ard are e'ffect i ely Sul'duxisuun 41(3)tI) jrvidei ltr 'lie
set 'forth in 'American Bair soclatzioll return of disclosed presentence reports t
Standards IReleating to Seneuncing Alter- insurr that they 'do not be~ome' anvailabie
natives and I'rocedures. 1 4 4 CorulrnIen- to u'nauthorizerd pe'rsoni See National
tary at pp. 214225 ,Approved 1)rat. Council oii Crime' and ')elinduen'c. Miodel
l96S). QSee also Lehrich. The Use and Sentencing Act 1 4 1 0631 ' Such reports
Disclosure of Presentence Reports in' the shall lie part of the record but shiall be
United States, 147 F.R.D. 225 (19691. sealed and opened only-on .,rder of the

court.",
A' careful accountt,'f exilsting practices

In Detroit, Michiganiand Mil"'aukee, NVIs- Subdivision (")(3) (EI makes cleir that,
consin Is found' in Rt.Dawson. Sentencing 'diagnostic studies under 18 U.S.:C. II
(1969).'' ' .' 'Ja rt " 4208( b. 50i()c). or. '534' are covered' by

this rule and' aiso that'18 U' C. 1 4252 is
Mostn mebers of, the federail judiciary included' within the disclosure provisions

have. li ,the Epast,, opposed ,,compulsory ',of subdivision (c). -Section 4252 provides
disclosure. See the view 'of ' District for the' presentence examinatlon of an
Judge Edwin Si' Stanley. American Bar 'eligibfe offende .v who'is believed io be
Association Standards R>.elarting to Sen- ''an addict to determine w-hether "he is an
tencing Alternatives and Procedures, Ap- -addict and is likely to lie, rehalbIitated
pendix A. (Appendlx A also contatins the 'through treatment."
results of la survey of' all. federal :ijudges
shoviing that the clear maiority opposed, ' Bothf the Organized Crime Control Act'
disclosure.) '>~ ' , " of 19*0 [i 3775(b)) and the Comprehenaive

The Adx'isory Committee Is of the ,vlew- 3Drug Abuse' Prevention and 'Control Act
that accuracy of sentencing In format 'on 'of 1970 f1 4091b)) have special provisions
is important not only to the defendant for Presentence investigation in the im '
but also to effective correctiona treat.- plementatjon of the dangerouss,,special, of.
ment-'of a conicted offenCder. <The beat 'fender provision. It is. however, un-eces-

way of ~ ~ ~ ~ ~ ~ saytotcoprte ,hem by reference invvay of'insusring 'accuracy sl; disclosure sary toincorporate
with an opportiunity for the defendant rule 32 because each containsi a pecific
and counsel to 'point out to the court ln- Provision requiring disclosure, of the
formation thought by the defense to be5 Presentencereport, The,judge does have
inaccurate., incomplete, or otherwise-.mis- authority to"! withhold 'some information
leading., Experience- In jurisdictJons 4Sn extrao'dinary cases' provided notice
which require disclosure does not 'lend- is given the parties and the court's rfea-
supporit to the argument, tha~t disclosure sons for withholding Information are,mide'ps'r'toithidrec~ord.
will result In less complete presentence ' .,

reports or the argument thatt sentencing -Subd.lvision, (e) is amended, ,to0 clarify '
procedures will become ,unnecessarily, the meaning. ' , '

t ' ' < , t 1N''> ''' K , ." 4'' ' . w ' ,C
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Rule 32 RULES OF CRIMINAL PROCEDURE

Ltgisative HLstory News. p. 2515. See, also. Pub L 91-473. 19S4
- .e-ltehsoyadp s f b U.S Code Cong and Adm. News. p. 31t2;

For legislav history and purpose of 'PubL t .Pub L 99-646. 19t6 U.S. Code Cong and Adm.
97-291.'see 1902 US Code Cong and Ad. Ncwi. p 6139.

ADVISORY COMMITEE NOTES
.199 A _,me Ral 32(cX3XA). (B) * (C). Tree inporan

R-iie 32 tc) 30) E. The aendment 'to riic . clgm am CMa in SabdJtiun (cX3): disclosure
32(c) (3) (E) is nrsaryin Cibh do rtxnt chaiigcs a t Pt~mterct a Mor Is bo lni hmred to
in the appIcable awusa.- tbo Sutuxm in which - requet is mAde dii,

Ru 2 T h. 3Ea sisl~v a E cloaure ia now provudd to both defendant ad'his
Rale 32 (f. This sutadrnxso is, ab'rogsted.,t

Thc'subject ratuicras now dealt witbhin greater ..- a bef i Ths mages have
detaIim proposed new rulc 32J.1. 0 - , nbeen pronnpted by finding in a rtecert cnptrca

i 193 Amesb t a 't-study tait thc eitnt and nature of disclosure of

Riuje 32tca~i'). Sutdivis'ion (aXii l*' fi. the prtitene investgatoe, report Ln federal
amended, so as to impose- upon, thc sentencing jlcourts undert curent nile 32 is iznsuffents to

cnobligation ofetemininmg that aure curcy of setncing infowrnaton. In 14
the defendhnt and ha counsel have had an oppor. dutricts disclosure us made only o0 request, and
tunity to read the presentince investligation report sch re~uesU are rueied in ee an 50% ol
or sum ry thereof. msa chnge'is consitent, the ces Forty-two of 92 probation offices do
with the amendment 'of subdvon (c)(3). not pronde autorhatic notice to defendant or
cussed' below. 'provndng for -disclosurc of the reM counse of the vaiLability-of the report, in IS
port (or. in thecimrcustance 'uincated,. a num-' districts, a natority of the judges do not provide
mazy therenf) to both' defendant and his counsel zany notbe of the availability of the report. and in
without rbqucst. mn s 1b rnendmks 1 *sA 20 disntrwu s*uch notiCe a given only on the day of
ent with the findinrgs of a reent epipncl study sentecing In 28 duItnctt the repor tsef u no:
tat under preseht rukn3e2 erningful Xdoelcuure it ' dced until the day `of entenctcng in a majornity
often lackmig and I i a xine' form of jud casl Trry c courirgener.lly discae the
proidding~ ris emary to ahieve full diklosur" Wrpoir onyto c sel and rnot to the definant,
Fennell &k iaIL th.uc Pcst a: etScnxiingn An unes' the ddendant makes a spefic request.
Empincal 'and 'Legal Analysiu of thc iscloure of Only 13 dis trbt6 disccie thb p.exentence report td
presentnce' R~ pu s 'in Federal Courts,.53 } both deferdant and coniel prnor to, the dayof
LRci, 16i1).,1651 (1980) ' - ' Atin 0 or more of0the cas9 FtFnll

rae dant' timta in anrnd t'snd Hallaaupra. as 16a49 .' a
reu ,' prsntece trpor does tot ce th Tbes- findinip make it clea iit rule 32 in its
the"Impostion o `seniece R ther, the Inter- pret form is faingiofulk1fill its purposij, ta-
et tare imnplIted I htlIter stagks i'wthew cr l disclosure is Onade' sufficiently in aidanace of
tional pr osby t' contiued us cof the pre- xntencing to perrrit the assertn ad resolton
sentence reota iic'orce of info~rrnato1n, ofcamso nceuracy pro tote nensg
in the o t: if'the dden-i. hI infomai
dat ii ,incarcerated. 'the iprenienc report c- ' by the defendant when appropriate. and'mfordr
compnicL l~im toJ the cOTTectloosl in titution ' iun', ,on Itthe presentence report the pu s

Bureuo r ,on ar dt to ne e orm o uis
which in tn d ' the deendanit's ce Similarly, if thec repcirt is ntt'tned railabk to te
B'uriou tion $' i dsloue s ny ide'nrqus. bd pI r

dca pss umyt rev r1 te~eport & aSi na~ae

~~ .,.~,,',j,. Vmaullv.the fabiilur ~ictia~e tereot fotbpioi~ c, b-

criiciAirle oiringljm'uh ueirmmax . pc- '""'

pi~zatio Act drcs~ oebaigesz- rxt ~ ~ ~ .~c
~v~il~hle~ the preaent~ ~ stamenaut will be dics-

inrtosie II .asmh
1 ote moie of the, proonec

&else! iusia rirtwiloriarl e utie heke4e

tence eport ~vesas th pnmay souce of The addisons cang ti sssdivwxaio (cX3)
iftformalscxs ~~~r osl~~a~i~ the ~~ parole is ini dt ae tla'thai Lbegvnaa

.,'~~~~~~~1 '''

ry Cmi b eudrd Adopted a Ra~e 32(XX) i so c3()is
spccIy ad vise ir-ely cCI.to= ourt: W

the ddesx±~ot ~( %b~ait~s. n icrh m:1after otoa-veie to makie a idg

r : :~~~~~~~~~~~~~~~~d

pI|cecS u mo the tr:;- jude ta~ thattth~ prt~blem Mioc or to d~tetmitc tha~ no reliance wifo
to the piac i olhat,1 probocn at th'rimeo ee~

d~endnt. sg. Ths ne'v proruio 'als *unkutatf
advmg~ ~ p o ~ t~ rcewd~ ~~ccpanymn~cop
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As noted abaic. the Bureu of Prisorns and the and that as at resulh -the cotiwurI f(h pee.
Parote . o faso mnale itpbg ua' toe ofthe tznccjI tandar a- rg ix- asly derjna~ nse-
preaentarce investiatxon report. Under ciirrnt, United States. 379 'F~d I23 (DC.C r~ 297)~
pracumct this canI result in m-lianc upon asseticiti B y replacinS, the -manifest inpaitce" stwndard
of fact in the report in the makung of ariticsJe jwit a requirewnatt that, in cases to which it

detrmiatins elaingto ustdy r. a-r~e For" apleteam~n usit (unk taUking a djrect
nan ipei is possible tat th LJoo Coftntus.0appWa) pfoce, une 2 'S.9 25 the

as~n. inthe ~w~eof rerhn a6CIO &on *h amsmn visIa-gue ic hsboa
matters as tfl~t~tU~ion *Wpi~ait, d~bi4 t) " o causet o4 ui-ai x.-ci nder~x the-,npq~thtioo of -aiait fciors.` iJ

lacem5 t, f , ~oni iw amenadvent. a defendant whom o tno ta-te tor
p aI great iac upon A" etos o~h 6tneJ t0ider he, mor gtierus ,lr and just~
report v Jh 5trei ID Act tultil anPkc t ~ sadr usaerh(tne 25
mAlh-e uw. tiih~ege at thxia f eresig", lmkmgte pbabkle sta~ndar is that satad in

, ' it I' c de I d the, II ifm ts h p j
because L ' def, ano hI C SI - er-or ~ Hill v., United Statcs, 368 U.S. '42 (1 96)

t~fliP~t~fl ID he erteinqcio n C ltlte5 - V~," undammWia defect, which -inhemitly, meult in a,the fC=tD~ WaCPeCted to, - (tIt S Le plett -ra utc~o a m o
disreard cr~aincontrveroe omatter mA selmi,g L

pd agtr. h h.ere~ Seteco1ited d t i.97.(, azp.tecut fe frtcn
ensu e ta t.ti ror,, c~thes auditheaino f 4~dfgdfna~s ~ t e f'ne
the osieiontenhecege)cesth

0" tn'the ~ohlneismibetajitd b

Lit inteP6i~ cortinJ4n1C ,~ial~ terl 2d sadd'prves a omewhatn
chacllenge *hto nonto)i h rsnec,~ kadrbss'o.rlfIaI125,Ut

lb B 'ansnnt As sihw 'e 2d 46(thC155' '~ ne~rh 4 'hpre~.rslon o ,a J, d

tonjc-ne aAty nt eredont at(ann 6h)622thocun c2 t, pramm ""kawhIco osdfenduA,d2 dr!~~~( J I L !~ule 32(d)4 ad~~~ W to.lbhf

(cX3XELI and (F) th nychig nth omr rouadvse 32he~u l~t tt~

Pon fisdut trofacs u dtonrh~eipe~tnerp~'a rmtecnwio ir~ ~~
Dhe ins~ct na wa-sm ml ,6e b h Ano9077~ 4t

for -m oci of pak tr-n triis Ase i

fren, to " ppinorts~sret m~s o hs ruesfrj ~ y a~ sn
a-nd their ~z~seL' 4 I~ I ot~ t~~e~t ~ pr2255 baU~t

(cX3X y tfh~~~~a-nd (in tbi i rL

this ule.[4J~ofr~ hese nsltr,~ y f re. the , . ~ 0( iO
the~ If~~beo o~udrthe ̀prdyist 1967) h

impose.1 bti ~henaates te stan1~.rd or ~riiit-~ d l9d4 ("it~ ~ L ~ ~~rm '" "thatt-eterIa'er~nec 1 ~ at hr~i aiis~h ~-
w Im~~~ h ieki~ wih

Ofre NrmJJaler eteci i t h broe d f wasthel
UntdSJ,~. ~~o .8~~d~0(~~r O uled2 nF(~F ~ 44 .

Bffeiticl F h 20" h 2b r2f 4 '-3f,~i ee at £
Fur s ~ daJ~o~1p~ea2Utut1deaseat Caode, L4 etn. Jiufivaes ~toll I~(2 r~9 Sae L. Whte 1 0 (thOrL173

and I tI exul to7
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if 2255). Masciols v. United Stats 469 F.2J grounds for whdtt wld see United Statas V.
1057 (3rd Car.1972) (Rule 32). or mere famrulual Mchaeclson. supra. and cosa cited therein (Illus.-
corcion. Wojtowcz v. Unted Sates. 550 F.2d tastaVe of a reason which would-tmeet thi test but
786 (24 CGr 1977) (§ 2255). Unuted Sates v. Ba.r- would likely tall short of the 1 2255 tst ts wbere
toft. 572 F.2d 188 (8th Cir'l97h) (Rule 32) the dedendant now wants to punue a crtin

The one clear instance In which a Ruk 32(d) . dd'e e che toe o reason did not put
attack might prevail when af 2155 challenge forward rlier. Untted States v.,,Barier. supa)
would not as present tn those cmuiuu which have Although "the terms 'fair and just' lock any
reached the qucstonbke result that post-rentence pretere of scienuific clacttess." United Stotes v.
relief undet 32(d) u available not merely upon a, Barker. supra. gUwdenes have emered in the
showahg of a "manifest njustice"' but also for any appellate cases for, applytng this aandard.
det' ton from iaterad compltance with Ruk 11. Whether the movant has aaaerted his legal tino-,
Unted States v. Cantor. 469 F,2d ,435 (Sd Cr. cence is an u nt frtor o be weighed. United
1972)- See ,.Advtsory Committee Note' to Rul, States v. Johlin 434 F2d 526 iD.C.Cu. 1970), as is
I 11(h). noting the unsoundness of that position. the reason why the defienss were not put forward

The change !ln Rule 32(d). therefore, s at best a at the tame of original pleading. United States y.
minor one anqterms of how pot-sentence motwons Needles. 472 F-2d 652 (2d Cr.1973).,, The
to withdraw picas wall 'be dec-ided It aveo-d the,, Vn, of u tnme which hias passed between the ple,
confusaon which now obtauns as to whether a d the motion must also be taken into account.
§ 2255 ppetition must be asumed to also be a A swift, change of, heart is itself strong
32(d) motion and, if so. whether this bcan sigatnfi indication,,that the plea' was3 entered an
cantl) upon how the rmttcr should be decided haste and confusion * Bycoritrast.
See, c.g. United Stes & Watson, supra. It altso i the defendant has lonig delayed his
avoids tbe present unndesrable situation an which - withdrawal motion. ad has hid the full
the mete sectioni of one' of two haghl) siimiasr benclit of0competeni counsel a't all tames.
avenues ofjrelict, rule'32(d) or, , 2255. mnaxy have theireasons, given to support vwthdrawal
,tsignfcantc m'ocdura' consequencs such as must hve crd rbiy more force.
whether th~e government can take an appCalfrom United States V. Barker, supr-*
the disact court's advertse rultng (possible under f def-'nestblishes such a reo, at is

§2.255 onlly'). Molreoiver.' 'beuse '4 2255 an the4
Rule 32(d)jareproperly charcte"ed 'tthe "iwo then apropriate' to oder whether the govern-

ment w ihrwlo hprinctpat) ipr'cure lfor 1collateil attiack of a ould 4b prejdiced by withdrawat of the
federal pleat coatvc'ton. Bornm n. Tt'Hiddern plea Substanttl prejudice r~tir be present for a
Right to Dtrect 'Appeal From at FederalL Convac- I t9 rso See Crte States V. 'Jer. 487
tion 64 Cornill L.Rev, 319. 327 (1479), jhas P 2d (P (3d Cir.l'73i (physicii evidence had
unerldying tsra. am i' kteepin' with the pro'position been discarded); 'United SLtis v Vasques-Veas.
underlying th¢ Siprime Court's decirion 'it Unit, e. 471 P.24 294 (9th Car 1973) (death of chief
ed States v Timtrc7k. s prs4 namuely, that 'the g~eiuit wtness); United 'Stte v Leimbr-
cconcrn with I'inaithy serhned'by tb~ lu~i~tmitiaiaorict do=i. 4,36 F2dd 8781,i2d Citr19711) (other defen.
collateral ittack has special Iforce with'pct to dItU,, with whom defendant had bee pined rfor
c~cm~roctcons based on guallay ptlesiii."'t 'Thi l d tn hid 'alr~y been tred 'in a engthy tnaJl,
mnerit as l Ikewis cons~stent with ALl todelofPre Farnsworth-v'Sanford-4 115 F2d 3715 (5th Car.
Arraignment Procedure § 350.9 (1975) i"'Aiiega. 1940) (pr ectionrihaddasmassd 52 witnesses
tl~ios df noncexnpliice wit tbe prrgoedures pro- who a4 ome from all over the counitry and fromn
vided ain Arztckle3504hall not b6 a b..' forl reie overseas bases). t - m
of aconviction after the-appeJ peribod -fr' such There ratcurrently some disparity in the manner
conviction has r 4p1ri eun'less suchreiew q; re- in which presehtenote motions to witwidr'w' a guilty
qofred by the Constatutinon theUnit oart dealt with. Some ourts prceed- as if
of this State or *ithersa by the nlaw of ti Stte y desire ,t'o withdraw the Pe befoer aentence S
other thamnArticle -3501; 'ABA vStatirdsa Relat' 'fir and soit" tilong ias thelgovertMfen ftail to
ing to the Adminusrtion of Crial 3u~tse ewablishithat it wtuld ibe preludiced by, the wtit-
§ 14-2.1 (2d edi I9j8)(usin t drawal. Alhisirativte is; rjitd Stalie v. S*vYae_
stdard but lastin Cir.1977). where 1pthe Odefersdant
of which would'bebasfo reite to 5). paedglypusntoa e aennt that
Unif.RCrznm.P. 444(c) (Approved 'Iraft. '17i) the goverment would rtim'ndi ae lcie of 5
(using "interest of jstiicet test, but listing ive yw'a. At te sentncing hhng the ra judge
specific illustrationsi cith o 1 hich ruld b bisa indited qh'a jniuinpi, to follow the govern.
tor relief under I 2.25i5) ,. ; , . , m ta recoeninedt o e defendant roved

The first sentencse and rl riopepo' to withraw has p T m i w i
rate th"ar and juste aid whiaheh'eder- Ott api.wtlh curthelpdpethat ptere had bfen no .
&I courts, irelyting updictur in Kerbchval v. violition j Rule .11. in that fusal toacpt the
Unrted Ststes. l274 U.Si. d2 (1 92'), ave cIts, gov. nmenis dre ndajon does ntcoatitute
ently aplbiltto prpleete, moo!1agliternicnt. Buitihicort
UIruted States V. Straus 563 f.d t27 (14th Cproeeded to ld tha't absent any hoing of
197t gUnitedl S atitlte .,Brdin. 533 F. 2 1039 preudstce qby 'the, 'etsent, qthe rddnt
(8th Car.1916),U United States ,V Brl'r, 5ll P24 should be llowed to withdraw h i pe" oely
208 (D.C.l'9er th jnie ai d upon such a ",wing by >th goi2ernrnen muat the
at is maude cla thtteeedn a h udn court "weigh the, defendinta reasons f(WIeein

of sbowan~~ ~ "fair and j~~a~~st" reasor~~ for withd1~a]a to vnthdri*awf hble ~a~t 'the preutdkcellwhich
~~~b ~~~~ ~the gover etwl u~~r"Teoherviws

o~the pea.. Tis iscnsasten wit ~ preth.a.. t '
vawiic~ttIit"t~ecnah 4~th L4. tatthre~ spocaaotd~nuleinoee ate
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good rton for binrg alowedto rthaw 'b 11 U.S.. f 420Xc). Tie Itter of t h b
plc& As statedin mnited States v. Sift. 558 F. Addd ' to the 'ru tojmae' it clear that thel 'ir
1'073 (24 Cr.1977): fhe' Goeuent s n-it standard lsogoenrs prir to the tnd tisa of

requitred to tho~ prqjudewhein a dderidAlt'~nik ' snteincing when the jtidge, pursuant to that stat-
td, no sLfficent grounds fo rmlng th. 'ute. hai committed the ddediant to the custodj
drawal of a guilty pl. aithough such pre'udt of the Attorney Generl for'study peudrg final
umay be coriaidered by the-district cour dnizzcicow dosu'oc. Seeral ctu hve le is issue

tng -it -rdiiscrepon,',.` Tbe second sentence of the o0n, e1g, Unjted'Stiate'v. McCoy'. 477 F.2d&550
amended ruier, by 'requirng that the defiit (5th, CiI.973), 'an v'% -United State. 4367

thow a fair Iand JUt rason, dopts.the SjAr F.24 -140 (I th CW v,966)"whle scme hai'ehelid
ppowtion> aDd rcjcc that taken inSavage. ' ' that a withdral m9ofiled betwrt tentatv

The Savagbe ostiption as laiter;9 arhticuated~e'in' ' and finxtenin ld be juidged snal ,the
United StAtsi.' Stiruss. supra.is thiat the "sourld'- prsCinanei dd. United Statesv. BarkeI . 514
erf 4- -w sAupprtcd by bioh the 'language oftihe Fhe d 2084 W Citr 19-?)" United Staies v'Thorn-'
rule ain'd lby the' reaiinsifor I, woeud be toda1lcm aa.4ll5 24F 1216' (9thCtr.1969
withdraiwal ohi plea pior ,to l"a I lcuino h 25ciuto ne h

h~ ,ilhas ben IubistanLIy preicdd e pritece sandr -appropruate. As ea-
by 'rei e upon the definit pl'- Quonig' planted i Bair: -Lh, ' -1

2 CrI Wgiht' !!,Fedekr Practice "'ad Proceduri reau o pohc. hive bcee ad- ?
5 38, at '474-7 (6))-AthOugh ihat 06VtOi aLdlf xli tenarprunto

may once have be-sound this is'no'von 3Idt nhi, ,ghu d ta p

case in 'bgbpiO(, .the recrnt rtvisions 6fCu1eI . '1 - i thdrsuj oioIn the fr

RueY nol.' provid,' for Ing thef plcing fo ples .that PMi-s _.nte icnthdravad subvets

ag6reemets 41 ,o'nl ,'j hei reeord.4iffor [ifu11ii ffnq uilrj .fantb4'th e tbe > L d~stttalbiht of"inaj ju dgments _

volunannr lessi tt ;'ptlea for detiled '4aie tothe * * hThe 'oind rao s that tH'
defendant corn~rrning hish J nghtulf and ;fthe IlPc ~tspcntetrae Wi hdrav'*l mottion o'o'ften'
quences of hUst1plea and a oerxtt tthe constiItutes ai ~kd atackon th"e Iudges $
defendant uIrstands theseitralkand 1for a - ent'ng "&tjjon; f o grnt such rno-

t$!~~~~~~~~~~ . t S alth s

determnation oftheacur-acy of the pka Given t n i'th ijtt ludri tne
the grt carr'tAh, Shicb Od kuIL AM foir I CT, i n teaw

tharesd t, l~ IIt;.4 ~jthere 'i isC 'th 4 -tOciPnt vit~ -, iuhej~ 'time 14. p.ntali' effort drvoettF elec
peatsorx taknto~s |ji4eket jssubjby toI~re - to [the'e,tei ll~ao49"f1essa qunl

tithdr al J eT, etndcebvr the govern- , °f 4-I'
prosnne IT om e+: !,*t 'kof l 5 yesss, ^ f i'-l b, ',. , ,jor4WConce i o ai!t on

thc , mens islit ippatn to ithawlmo-
,Were 'it'wal uhc.-tb ilcini r tioit niied betw( tentative and 'fa sen'tem.i-

ca' wh~tI defda*,t- I tid- in! . e hj, ln; ti i d 0 Co-
Ietessc ljupdc I! his- theodr of -; . .g
the case 'jo t~he jur, t~ij gIt la , vcin be'Is ikl o upt~ of, ap-
'woulId Ibecomin& a4[lr ewe. ppo el eh-i*tii&o tfnlnteric-,
rary ano1;nianingesoraitre{uile ly4 iii lfe' ~enaa~iltsdiscrttioni

- at the'defb~~~dan~s whim. In fact, how-u - ocr o iIenTegir of te enTeni-
everlp4a ult paisiouctnelt nprei'svr'I4ote; U4Th

a gavear~ soemn acu l" whch Is 'ac--. . ao oni u le. httnaiesn
cepted . care and discernment:' < ei.gu~~' ~ St~40()

United States v.~Barker. s~upra, quoting from Bra- lae ~edfh~ ~nrsto i idsn
dy vi UVnitedi Sltatr~, 397i U.S.~ '742 (1970).- j-,tne Hwle'i~e" I~e~t s

The factstof Tahc Savage caje rcflt-ithe w iaIfsOtOd atic n h
of this, poaition~ }jiln -Savage, the defedt ha jugW etcn oiyj~e~tielnec

cn tritoof he Of-1 detedIntoI ple gemn wIrb9b agre I not ouofP 1

to Plea gWlty~jir~j eachange Pfor the, govenmet a4 ~ 44

promtse [to bmmn aenec (5yrs
whc h 6eedant knew wsno*k dii o h The~'reehneal substantive

court, I~Yet"Ai nd he fre to renep on tia ves [
the, derendant flthlr is J 1
bargain.' s~Wcp i~hnding, f' ukitl=rce there-~
with Py the aif o~hgorri~ tfit lat&r I ~`isl intIend -
appears to h'm~o h restrc eoto the 'e ocaiyta h ~n~e~e oproceed

that the pu~I ~U .- ~ f ~ ~ wihout untie ary ~4a~Paed~ thatit 'may~ be
'necessary ~~~~.o dela~~~' a
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Rule 32 RULES OF CRIMINAL PROCEDURE

accu tely rewved. In eercsng thnis dcretio wer et uon of a rrpot itn a lal dgentmu
the court retns under the amendment the *u- faility ought poe a danger to persors houmd
thonty to refuse to delay sentencing when a delay the, the dutsrct judge may direct that the defen-
is napproprl" under the circursiarncm dant not pernally retain a copy of the report

In amending subdivirion (cXl), the Commrnittee until the ddendant has been transferred to the
conformed the rule to the current pracutie tn som e focility where the sentence will be servd.
courts i.e., to pernit the defendant and the pr- the p s eed not return the presco.
ecutor to see a plesentence report pror to a plea teisce report to the probation officer, the Solicitor
of guilty if the cout with the wnten consent of Caeoi should be able to review the repon in
the defendant. ra#ves the report at that time- deciding wheth to permit the United States to
The am idment permits, but does not require apperal a sentence under the Sentencrig Reform
discelstre of the report with the written ctrsent Act of 1984. II. U.S C. 1 3551 et seq.
ofthe defendantz

The amendment to change the "resonable Although the Cotnituttee was concerned about
time' language in subdivision (cX3XA) to at lest the potenti unfrness of having cnfidental or
10 days poor to sentencing. unless the defendant dAStic matenal included in presentence re-
waives the minimum period, conforms the nule to ports but not disclosed to a defendant who might
I8 US C. 3552(d), Nothing in the statue or the be adversely affected by such,material. it decided
rule prohibits a court from reqwnng disclosure at n rot eommend at this time a change n the
an earlier ntne before sentencing The inclusion ruk which would require comrplete disclosure.
of a specific waiver provision is intended to con- Some diagntic materuJ omght be particularly
form the rue to the statute and is not intended to useful when a court impose probation, and might
suggest that waivr of other rights is precluded well be harmful to the defendant if disclosed.
when no specific waiver provision is set fonh in a Moreover. some of this mitensi might assist cor-
rule or portion therwf tecticial offictals in prescribing treatment pro-

grams for an uicAMruted defendant. Information
The language requoing the court to provide the provided by confidential sources nd information

defendant and defense counsel with a copy of the pzontg a possiblc threat of harn to third panies
prrsentence report cornpleinmcnts the abrogation of was paLnticulrly troubling to the Committee. since
subdivision (E), which had required the defense to this information is often extremely negative And
return the probation report, Because a defendant thus potentially harmful to a defendsnt. Tbe
or the government may seek to appeal a sentence. Comrmttee concluded. however. that it was prefer.
an option that is permitted under some circum- able to permit the probation officr to include thi
stans. there will be cases in m hich the defendant information in a report so that the sentencing
has a need for the prewntence report duinng the court may determinie whether us ought to be dia-
preparation of, or the response to, an appeal closed to the defendsnt. If the court detrmunes
This is one reason why the Commiuttee decided that it should not be disclosed, it wiU have to
that the defendant should not be required to decide wwhether to summnrizc the contents of the
return the nonconfidentui portions of the presen- information or to hold that no finding as to the
tence report that have been disclosed Another undisclosed information will be made because
reason is that district courts may find it detirable such informnauon will not be taken into account in
to adopt portions of the presentence report when sentecin. Substantui due process probiems
making findings- of fact under the guidelines. may aris if a coin attempts to summarize infor-
Tbey would be inhibited unnecessarily from rely- mation in a presentence repor the defendant
ing on careful, accurate presentence reports if challenges the information, and the court attempts
such repors could not be retained by defendants, to make a finding as to the accuracy of the
A third reason why defendant should be able to utformation without disclosing to the defendant
retain the reports disclosed to them is that the the source of the information or the detals placed
Supreme Court's decuison in United Stata Lejiort. befo h e In d not to require
mrea ofJativ P. * tJan, 4L. US. - (19), disclosurm of everything in a presentene report
108 S.Ct. 1606 (1988), suggests that defendants the Committee made no judgment that findings
will routinely be abbk to sure their reports e v iy be made b upOn oonducla
through Fredorn of Information Act suits. No inforation.
public interest is served by continuing to require .. 11
the rcturn of report& and urnecesry FOIA tti- Funlly, portions of the rule were gendersU-
pguon should be avoded as a result of the amcnd- traized-
ment to Ruk 32. - ,

The amded rule does not direct whether thc 1 Aseadaint
defendant or the defendant's Iwyer should retain The amendments are technical. No subtaistive
the prescatence rpoo In ixcepoonal ces changes are intended. -: -

FEDERAL PRACTICE AND PROCEDURE
Circumstar.ns under whic plea of guilty may Relationship between judgment on verdsct pad

be wtthdrawn. see Wright: Criminal 2d g 175. rue pertining to rendenng of verdJcts,,Ce
Discksure of pre ntence reports se Wriot Wright: Criminal 2d 511 .

Civil ~~~~~ 2019 .~~~Rtlationsihip to rule 410 of Federal R 0le o
Di~sc sm of this rule- see Wright Gr Evidence see Wright & Graham: Ehdesc

Evidence § 548Grhm Sentence and judgment. see Wright: CimInn
Necsty of expediting crinmal prolinps.f- 2d f 521t a seq. * - lt'tr,

ter determunton of ruilt, see Woght: Cn Withdrawal of ples of nob conteder 6a
2d I 632. WrnshL Criminal 2d 177. .-
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HEHO TOt Advisory Committee on Criminal Rules

FROMt Dave Schlueter, Reporter

RE: Rule 40(d); Proposed Amendment to Explicitly
Authorizing Magistrate Judge to Set Terms of
Release of Probationer or Supervised Releasee.

DATE: September 2, 1992

Magistrate Judg,e Robert Collins has recommended that
the Committee consider an amendment to Rule 40(d) which
would explicitly address the issue of whether a magistrate
judge, acting under that rule may set term of release'of a
probationer or supervised releasee. His interest in this
issue arose out of a case before him. His lengthy and
careful analysis of the issue is included in the attached
Memorandum and Order. He ultimately concluded that Rule
40(d)(2) and 32.1(a)(1) authorize a magistrate judge to set
conditions in certain cases.

This matter will be on the agenda for the Seattle
meeting in October.

C>~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~



COMMITTEE ON RULES OF PRACTICE AND PROCEDURE
OF THE

JUDICIAL CONFERENCE OF THE UNITED STATES

WASHINGTON, D.C. 2054
ROBERT E. KEETOH 

CHAIRMEN OF ADVISORY COMMITTEES
KENNETH F. RIPPLE

APPELLATI ALCUES
JOSEPH F. SPANIOL. JR. August 17, 1992 SAM C. POINTER. JR.

StCR~TARY 
WM. TERRELL HODGES

CsI~Al. ftUES

EDWARD LEAVY
ANKRUPRTCY RALPLS

Honorable Robert B. Collings
United States Magistrate Judge
918 John W. McCormack Post Office
and Courthouse

Boston, Massachusetts 02109-4565

Dear Judge Collings:

Thank you very much for your letter of August 11, 1992 suggesting an amendment to
Rule 40(d), F. R. Cr. P., permitting a Magistrate Judge to consider conditional release of aprobationer or supervised releasee when arrested in a district other than the district havingjurisdiction of the person.

By copy of this letter to our Reporter, I will ask that your suggestion be placed upon
the Advisory Committee's agenda for consideration at its upcoming meeting in October. Youwill, of course, be informed concerning the result of the Committee's deliberations.

Thank you again for your suggestion.

Very truly yours,

Wm. Terrell Hodges

C: Honorable Robert E. Keeton
Professor David A. Schlueter

Dave: Please add this to the agenda for the meeting in Seattle.



Bastrin D of fassodusetfs

918 30Jon E r(tlormtnk Post (OffiSci (ourtl40ust -
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Unttt2 #utts 211a~tstratt Jubgr ;, , t ;

August 1I, 'l192 2

The Honorable William Terrel-l'Hodges'-
Chairman,' Advisory Committee6on

Criminal Rules
Chief Judge, U.S. District Court
Suite 108, United States Courthouse
611 North Florida Avenue
Tampa, Florida 33602

Dear Judge Hodges:

I am writing to suggest that the Advisory Committee on
Criminal Rules consider an amendment to Rule 40(d), Fed.R.Crim., to
make explicit' whether or not a magistrate judge is empowered to set
conditions of release on a probation violator who is arrested on a

K probation violation warrant in a district other than the district
in which probation was imposed. For some time now, the U.S.
Attorneys in this district have been taking the position that if
an alleged probation violator is arrested in a district which was
not the district in which probation was imposed and probation
jurisdiction has not been transferred to the district of arrest,
the magistrate judge in the district of arrest is not empowered to
set conditions of release pending removal but must detain the
alleged violator.

The- issue came to a head in a case before me, and I have
labored to find out the answer. To my dismay, the analysis required
a lot more work than anticipated, and although I reached a result,
the answer is far from clear. I enclose a copy of-the Memorandum
and Order I wrote on the subject in the case of United States v.
Weddleton.

May I suggest that if the committee is of the view that
magistrate judges should be permitted to set bail in all cases in
which a probation violator is arrested in a district other than'the
one which imposed the probation, the committee amend Rule 40(d) so
that language which I have underlined is added:

, .~~~~~~~~~~~~~~~~~~-



(d) Arrest if Probationer or Supervised
Releasee. If a person is arrested for a,
violation of probation or supervised release
in a district other than the district having
jurisdiction, such person' shall be taken
without'unnecessary delay before the nearest
available, federal magistrate [judge). The
person may be released Pursuant to Rule 46(c)
The federal magistrate (judge) shall...

On the other hand, if the committee is of the view thatconditions of release should not be able to be set in thesituations governed by Rule 40(d)(2) and/or 40(d)(3),Fed.R.Crim.P., may I suggest that amendments be fashioned to thosesections of Rule 40(d) to make'them explicit on the issue.

Very truly yours,'

ROBERT B. COLLINGS
United States Magistrate Judge

Attachment (1)

Copy to-(w/ attachment)-:
Honorable Robert E. Keeton, Chairman
Standing Committee on Rules

of Practice and Procedure
United States District'Judge
306 John W. McCormack'Post office
and Courthouse

Boston, Massachusetts 02109



UNITED STATES DISTRICT COURT-

DISTRICT OF MASSACHUSETTS

UNITED STATES OF rYERPICA,

V. MAGISTRATE 'JUDGE DOCKET NO.
92-0869RC {'D'. Mass.)

91-0110 CR-KING-(S.D.-Fla.)

MARK WEDDLETON.

MEMORA;DUM AND ORDER RE:
SETTING CONDITIONS OF RELEASE

COLLINGS, U.S.M.J.

INTRODUCTION

Mark Weddleton' was arrested in the District of Massachusetts

on a warrant issued by -the United States District Court for the

Southern District of, Florida. The warrant was based on a Petition

filed by the U.S. Probation Officer for the Scuthern District of

Florida on March 4, 1992 alleging that the defendant violated the

terms and conditions of his probation which had been, imposed in

that Court on September 30, 1991. Although jurisdiction over the

probationer has not been transferred to Massachusetts,- the

defendant was being supervised by the Probation Office in

Massachusetts and the acts which formed the basis of the allegation

that defendant violated his. probation occurred in Massachusetts.

The Governnent contends that on these facts, the undersigned

has no discretion to -. ,set conditions of release for_ the defendant

and must hold the defendant in custody under the applicable 1aw and



rules; counsel for the defendant contends otherwise. The issue

requires a close analysis of the history and wording of the

applicable statutes as well as the interplay between Rules 32.1 and

40(d) of the Federal Rules of Criminal'Procedure.

STATUTES - PAST AN,'D PRESENT

I first turn to the statutes, both past and present, which

have governed the arrest of probation violators to determine

whether any speak to the question of whether, after a probationer's

arrest, a judicial officer has the power to release the violator on

bail or conditions after initial appearance pending further

hearings on the violation. However, before commencing the analysis

of the statutes, one further fact must be mentioned. According to

the indictment which was filed in the Southern District of Florida

upon which the defendant was convicted and sentenced to probation,

the offenses of which the defendant was convicted occurred between

December 11, 1990 and January 6, 1991. This is important because

the applicable statutes are different for persons convicted of

offenses occurring before November 1, 1987 and offenses committed

after th'at date. In the instant case, the defendant committed the

offenses for which'he was convicted after November 1, 1987.

Statutes Applicable To Convictions For
Offenses Committed Before November 1. 1987

If the offenses for which the defendant was convicted had

occurred before November 1, 1987,- the procedures to be followed

after his arrest inMassachusetts would have been governed by 18

U.S.C. § 3653, which provides, in pertinent part:

If the probationer shall- be arrested in any
'district 'other than that in which he was last
-supervised, he shall. be returned -'to the.



< , - , district in which the warrant was issued,
unless jurisdiction over 'him has been
transferred as above provided to the district
in which he is found, and in that case he
shall be detained pending further proceedings
in that district..

June 25, 1948, c. .646, 62 Stat. 842; May 24, 1949, c. 139, § 56, 63
Stat. 96.

A close reading of this statute reveals that if jurisdiction is not

transferred to the district of -arrest, the defendant "shall be

returned to the district in which the warrant issued." If

jurisdiction is transferred to the district of arrest, the

defendant "shall be detained pending further proceedings in that

district." It is clear that the last independent clause, i.e., "and

in that case he shall be detained pending further proceedings in

that district," refers to the clause-immediately preceding,, i.e.,

"unless jurisdi ction over him has been transferred as above

provided to the district in which he is found." Thus, the statute

requires that a person be "returned"-when probation supervision has

been not been transferred and "detained" when the jurisdiction has

J been transferred.- The meaning of the word "detained" seems clear

enough. But does the word "returned" include detention, i.e., does

the word "returned" mean "returned in custody?" It would seem odd

to require detention when jurisdiction is ,transferred but allow

conditions of release to be set when a defendant is to be returned

to the district in which the warrant issued.

Title 18 U.S.C. § 3653 was originally enacted on June 25, 1948

as part of a comprehensive revision of the criminal_ code. When

enacted,,the last two sentences read as follows:
I~

A - . . - .~~~~~~~~



The warrant (for'the probationer's arrest] may ',
be executed either-by the'probation officer or
the 'United States marshal for either thedistrict in which ,the probationer, was placed
upon probation or, for any district in which heis found'. If the probationer is arrested in adistrict other than th at in, which he wasplaced upon probation, theIofficer making the
arrest may return him to the district in which
the warrant was issued.

The wording of this statute would seem, to imply that the

probationer would be "returned" to the, district in which the

warrant was issued in the custody of the officer who made the

arrest.

It so happens that on the same date as Congress passed the

comprehensive revision cf the criminal code, i.e., June 25, 1948,

Congress also passed an amendment to § 3653 by amending the 1925

Act which had established a probation system in the United'States

Courts. This statute repad, in pertinent part:

If the probationer shall be so arrested in adistrict other than that in which he is being
supervised, he shall be returned to the
district out c; which such warrant shall have
been issued, unless jurisdiction over him is
transferred as above provided to the district
in which he is found, and in that case heshall be detained pending further proceedings
in that district.

H.R. Rep. No. 2766, 80th Cong., 2d Sess, (1948), reprinted in 1948U.S. Code Conqressional Service, p. 703-4.

In 1949, to reconcile two separate and overlapping amendments made

on June 25, 1948 to the same statute, Congress again amended § 3653

so that it' reads as it now does for offenses occurring before

November 1, 1987.' See 4 3653, aae ,2. supra.

Thus, it can be seen that the provision regarding a

4



probationer being "detained" first appeared in the amendments to

the act providing for, a probation system; the revision of the

criminal code passed the same day providedthat the officer making

the arrest could "return" the probationer tothe,,district from

which the warrant issued. In reconciling the two, Congress, in

essence, followed the amendment to the act- providing for the

establishment of a probati6n ,system,,S'hereby a defendant is

"returned" if jurisdiction is not transferred and "detained" if

jurisdiction is transferred.

The legislative history of the amendments to the probation act

is brief and provides no clue as to what was meantby the use of

the word "detained." The primary thrust, of the amendment was to

allow for transfer of jurisdiction which did not exist prior to the

enactment. Prior practice had permitted transfer of supervision,

but if there was a violation, the probationer "...must be returned

to the court which granted probation," a "procedure sometimes

involv[ingi considerable time and expense." S. Rep. No. 1544, 80th

Cong., 2d Sess. (1948), reprinted in 1948 U.S. Code Congressional

Service, pp. 2061-2. The amendment enacted on June 25, 1948

provided- for a transfer of jurisdiction after arrest if both

districts consented. However, it is unclear why the word "returned"

is used if jurisdiction is not transferred and why "detained" is

used if jurisdiction is transferred.

Statutes Applicable To Convictions For
Offenses Committed After November l, 1987 '

Be that as it may,,the statutory-provisions governing cases in

9__l'_ _ _ _ _ __^_ _-_ _ _ __-__._ _,__.



which the underlying offenses occurred after Noveber l, 1987 (18

U.S.C. § 3565) was enacted on October 12, 1984 and has no similar
provision. That section provides, in pertinent part:

(a) Continuationor revocation. If the
defendant violates a condition of probation at,
any, time prior to the expiration ortermination of the term of probation, the
court may, after a hearing pursuant to Rule
32.1 of the Federal Rules of Criminal
Procedure, and after considering the factors
set forth in section 3553(a) to the extent
they are applicable -

(1) continue him on probation, with
or without extending the term or
modifying or enlarging the conditions; or

(2) revoke the sentence of
probation and impose any other
sentence that was available under
subchapter A at the time of the
initial sentencing.

Pub.L. 98-473, Title II, § 212(a)(2), October 12, 1984, 98 Stat.1995, amended Pub.L. 100-690, Title VI, § 6214, Title VII, §7 303(a)(2), Nov. 18. 1988, 102 Stat. 4361 4464; Pub.L. 101-647,Title XXXV, § 3585, Nov. 29, 1990, 104 Stat. 4930.

As can be seen, there is no mention whatever in this statute of the

procedures to follow when a probationer is arrested in a district

other than the district which imposed the probation and from which

the warrant issued. Congress did not incorporate into

§ 3565 the provisions of § 3653 requiring that probationers

arrested in other districts be either "returned" or "detained."

However, whether by omitting the language of § 3653 in the new

statute, Congress intended to allow for the setting of bail or

conditions of release in such situations is unclear.

A review of the legislative history of the reneal of 18 U.S.C.

j 3653 and the enactment of 18 U.S.C. § 3565 for offenses committed

6,



> after November i, 1987 does not reveal any discussion as to why the

provisions of § 3653 governing the situation in which a probationer

is arrested in a district other than-the one in which the warrant

was issued were not included in § 3565. There 'is the following

statement in the legislative history to § 3565:

Provisions governing the arrest of a
probationer are contained in proposed 18
U.S.C. § 3606; provisions 'governing the
hearing to be accorded the probationer are
contained in Rule 32.1 [FN 230. See Gagnon v.
Scarpelli, 411 U.S. 778 (1873);- see also
Morrisey v. Brewer, 408 U.S. 472 (1972).3 The,
Committee felt, it appropriate, to leave
procedural provisions concerning probation
revocation righYts in Rule 32.1 where they will
remain subject to periodic revision by the'
Judicial Conference of the United' States if
necessary.

S. Rep No. 225, 98th Cong., 2d Sess. (1984), reprinted in 1984
U.S.C.C.A.14. 3182, 318-5.,

It could perhaps be argued that when the Committee referred to,

'leav~ingl procedural provisions concerning the probation

revocation rights in Rule 32.1 where they will remain subject to

periodic revision by the Judicial Conference," it meant tc leave

the question of whether conditions of release may be set to the

rule also. However, the citation to'the Gaandn and"Llorrisey cases

makes it clear that the "procedural provisions" referred to are

those governing the hearing as contained in Rule 32.1(a)(l)(A)

through (D) rather than- to any issue of whether conditions of

release may be set.

It is noted that-the pertinent provision of the 1949 version

of § 3653 under discussion is contained in the third paraqraph of

that statute dealing with situation in which "...the

K . .7



probationer... [is] arrested in -any district other than that in

which he was last supervised."' The only mention of arrest of a

probationer in the legislative history of § 3565 is the statement

that "...fp]rovisions governing the arrest of the probationer are

contained in proposed 18 U.S.C. § 3606.^" Section 3606 provides

that:

If there is probable cause to believe
that a probationer on supervised release has
violated a condition of his probation or
release, he may be arrested, and, upon arrest,
shall be taken without unnecessary delay
before the court having jurisdiction over' him.
A probation officer may make such an arrest
wherever the probationer or releasee'is found,
and may make the arrest without a warrant. The
court having supervision of the probationer or
releasee, or,' if there is no such court, the
court having last supervision of the
probationer or releasee, may issue a warrant
for the probationer or releasee for violation
of a condition of release, and a probation
officer or United States marshal may execute
the warrant in the district in which the
warrant was issued or in any district in which
the probationer or releasee is found.

The legislative history of § 3606 reads, in pertinent part:

Proposed 18 U.S.C. 3606 continues the
provisions of 18 U.S.C. 3653 which authorize
the arrest and return of a probationer to the
court having jurisdiction over him when there
has been a violation of a condition of
probation, and expands the provision to refer

If the probationer shall be arrested in any
district other than that in which he was last
supervised, he shall' be returned to the
district in which the warrant was issued,
unless jurisdiction over him has been
transferred as above provided to the district
in which he is found, and in that case he
shall be detained pending further proceedings
in'that district.

8
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to persons on supervised release pursuant to
section 3583. The Committee intendsthat any
probationer arrested for violation of a
condition of probation be returned to the
district in which he is being supervised even
if the arrest is made in a different district. -

S. Rep. two. 225, 98th Cong., 2d Sess. (1984) reprinted in 1984
U.S.C.C.A.N. p. 3182, 3316.

The use of the word "return" in the legislative history is of

interest. Does the word mean "returned in custody" as the word

'return" did in the 1948 and 1949 enactments to 18 U.S.C. § 3653?

There is no explicit answer given.

Lastly, a review of the provisions of the various bail

statutes in effect from 1948 to the present reveals no mention of

whether a probation violator has a right to be released on bail

pending probation revocation proceedings or whether indeed the

Court has the power to release a probation violator on bail pending

either a preliminary hearing or a revocation hearing. See Section

3141, Act June 25, 1948, c. 645, 62 Stat. 683, amended Pub.L. 89-

465, § 5(b), June 22, 1966,, 80 Stat. 214, repealed Pub.L. 98-473,

Title II, c. 1, § 203(a), Oct. 12, 1984, 98 Stat. 1976.

RULES 32.1 AND 40(d), FEDERAL RULES OF CRIMINAL PROCEDURE

Sincle a review of the applicable statutes and legislative

histories has failed to answer the question of whether a judicial

officer has the authority to set conditions of release when -a

probationer is arrested for violation of probation in a district

other than the district which imposed the probation, an examination

of the applicable rule and advisory committee notes -is npcessary.

9
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Rule 40(d), Fed.R,.-Crim.P., provides:

(d) Arrest of Probationer or Supervised
Releasee. If 'a person is arrested for a
violation of probation or supervised release
in a district other than the district having
jurisdiction, such person shall be taken -
without unnecessary delay beforethe' nearest
available federal magistrate. The' federal
magistrate shall:,

(1) Proceed under Rule 32.1 if
jurisdiction over the person is
transferred to that district;,

(2) Hold a prompt preliminary
hearing if the alleged violation occurred
in that district, and either (i) hold the
person to answer in the district court of
the district having jurisdiction or (ii)
dismiss the proceedings' and so notify
that court; or

(3) otherwise order the person held
to answer -in the district- court having
jurisdiction upon production of
certified copies of the judgment, the
warrant, and the application for the
warrant, and upon the finding that the
person before the magistrate is the
person named in the warrant, the federal
magistrate shall hold the person to
answer in the district in which the
warrant was issued.

The instant case is clearly governed by Rule 40(d)(2),

Fed.R.Crin.P. The violation is alleged to have occurred in

Massachusetts and jurisdiction has not been transferred. However,

the rule is silent as to whether a federal magistrate judge can set

conditions of release pending the preliminary hearing in the

district of arrest and/or the final revocation hearing in the

district from -which the warrant issued. Rule 40(d)(2),

Fed.R.Crim.P., as amended in 1982, contains a reference to le

32.1, Fed.R.Crim.p.; Rule 40(d)(2) does not. However,breccnd-t

10



v of a preliminary hearing is governed by -Rule 32.1fa)(1),

Fed.R.Crim.P-, which provides:

(1) Preliminary Hearing. Whenever a
person is held in custody on the grounds that
the person has violated a condition of
probation or supervised release, the person
shall be afforded a prompt hearing before any
judge or a United States magistrate who has
been given authority pursuant to 28 U.S.C. §
636 to conduct such hearings, in order to
determine whether there is probable cause to
hold the person for a revocation hearing. The
person shall be given

(A) notice of the preliminary
hearing and its purpose and of the
alleged violation;

(B) an opportunity to appear at the
hearing and present evidence in the
person's own behalf;

(C) upon request, the opportunity to
qaestion witnesses against the person
unless, for good cause, the federal
magistrate decides that justice does not
require the appearance of the witness;
and

(D) notice of the person's right to
be represented by counsel.

The proceedings shall be recorded
stenographically or by an electronic recording
device. If probable cause is found to exist,
the person shall be held for a. revocation
hearing. The person may be released pursuant
to Rule 46(c) pending the revocation hearing.
If probable cause is not found to exist, the
proceeding shall be dismissed.

Thus, Rules 32.1 and 40(d)(1), Fed.R.Crim.P.,2 provide for the

2 - Revisions have been proposed to both Roule 32.l and A0,
Fed.P.Crim.P.- See 137 F.R.D. 500-502. However, no changes have been
proposed to the subsections applicable to the instant case, i.e.,
Rule 32.1(al'(1) and 40(6)

Su..4 ~ ~ ~ ~ ~ ~ ~~1



setting of conditions of release pending a revocation hearing3 at
least as to probationers who have been arrested in either the
district in which the probation was 'imposed or the district to

which jurisdiction has been' trtansferred. The question is 'does the
provision of Rule 32.1, Fed.R.crimp., providing for bail pending

a final revocation hearing; apply to the situation set forth, in
Rule 40(d)(2), Fed.R.Crim.p., which applies to this case where the
probationer is arrested in a district to which jurisdiction has not
been transferred but in which the alleged violation occurred?

Although not raised on the facts of the instant case, a further

question is whether conditions of release may be set in a case

governed by Rule 40(d)(3), Fed.R.CriM .P., in which a probationer is
arrested in one district, no transfer of jurisdiction has been
accomplished, and the acts which form the basis of the violation

did not occur in the district of arrest.

It is to be noted that the use of the words "shall be held"

3
Upon first reading, it is noted that Rule 32.1(a)(1) (eff.12/1/91) does not provide for release from nthe tire of the initialappearance upon arrest to the time of the preliminary hearing. Thisis because, by its terms, Rule 32.1(a) (1) only applies to "a personheld in custody on the grounds that the person has violated acondition of probation." Persons who are not held in custody on aprobation violation charge' are not entitled to a preliminaryhearing. Thus, the rule presumes that a probationer may bearrested, brought before a magistrate judge for an initialappearance, and not held in custody pending the revocation hearing,presumably because conditions of release were set at the initialappearance. If a probationer is detained at the initial appearance,he is " held in custody" and is entitled to a preliminary hearingpursuant to Rule 32.1(a)(1). That rule explicitly allows amagistrate judge to release a probationer after a preliminaryhearing if the probationer had not been released uapon his initialappearance but rather held in custody 'pending the preliminaryhearing. See Rule 32.1, Fed.R.'Crim.P.'', Quotes of Advisory Committeeto 1979 Addition.

12
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or "shall hold" as used in Rules 32.1(a), 40(d)(2) and 40(d)(3),

Fed.R.Crim.P., do not mean "shall be detained." Rather, the words

have the same meaning in these rules as they do in- Rule 5.1,

Fed.R.Crim.P., which provides that if probable cause is found after

a preliminary examination, "...the federal magistrate [judge] shall

hold the defendant to answer in the district court." 1No one would

contend that the words as used in Rule 5.1, Fed.R.Crim.P., mean

that any time a magistrate judge finds probable cause after a

preliminary hearing, the magistrate judge must detain the

defendant. Rather, the word "hold" means that the case will proceed

and the defendant will be subject either to conditions of release

or detention as opposed to being "discharged" as per Rule 5.1(b),

Fed.R.Crim.P. Similarly, in Rule 32.1(a), Fed.R.Crim.P., if

probable cause is found, the probationer "shall be held for a

revocation hearing" but if probable cause is not found, the

proceedings shall be "dismissed." 'The same is true of Rule

4 40(d) (2), Fe. R.Crim.P. After a preliminary hearing, the magistrate

judge is conaanded to either "hold" the person to answer or

'dismiss the prcceedings.11 This point is made explicit in the Notes

of the Advisory Committee to the 1979, Addition to Rule 32.1,

Fed.R.Crim.P., which state:

The federal magistrate Jjudge)l.. .if he
jV finds probable cause of a violation [is to)

hold the probationer for a revocation hearing.
The probationer may be released pending the
revocation hearing.

Emphasis added.--

CO 1,3
I~ ~ ~ ~~~~~~~1



DISCUSSION

Returning to the framework of Rule 40(d), Fed.R.Crim.P., it is

to be recalled that rule covers three scenarios which may be

applicable when a probationer is arrested in a district other than

the district which imposed the probation. These three are: (1)

jurisdiction is transferred to the district of arrest (Rule

40(d)(1), Fed.R.Crim.P.'); (2) jurisdiction has not been transferred

but the acts which form the basis of the alleged violation occurred

in the district of arrest (Rule 40(d)(2), Fed.R.Crim.P.); and, (3)

jurisdiction has not been transferred and the acts which 'form, the

basis of the alleged violation did not occur in the district of

arrest. (Rule 40(d)(3), Fed.R.Crim.P.)

The result in the first scenario, i.e., the situation

described in Rule 40(d)(l), Fed.R.Crim.P., is clear; the rule

explicitly comtmands the magistrate judge to "[pjroceed under Rule

32.1." Put another way, the magistrate judge should proceed in the

same manner he would proceed if the probation had been imposed in

the district in which the magistrate judge sits. Since Rule 32.1

applies only when a person is held in custody, it would seen that

the only inference which can'be drawn from the rules is that upon

initial appearance after arrest, the magistrate judge is empowered

to set conditions of release. As noted in footnote 3, supra, Rule

32.1, Fed.R. Crim.P., specifically provides for the setting of

conditions of release after a preliminary hearing pending the'

revocation hearing. It would be illogical to inter that the framers

of the rule intended that an arrested probationer, upon Initial

14



\ appearance before a magistrate judge,: must be held in Custody

pending the preliminary hearing but could be released after the

preliminary hearing pending the revocation hearing.

Thus, I conclude that, in the situation governed by Rule

40(d)(1), Fed.R.Crim.P., a magistrate judge may set conditions of

release upon initial appearance, the setting of the conditions is

governed by Rule -46(c), Fed.R.Crim.P., which incorporates the

standard of 1a U.S.C. § 3143 in which the standard for release

pending sentencing or appeal is promulgated.

I turn next to the third scenario, i.e., the situation

governed by Rule 40(d)(3), Fed.,R.Crim.P. My analysis of the past

and present statutes and rules leads to the.conclusion that if a

probationer is arrested in a district other than the one in'which

the probation was imposed and the acts which fcrr, the basis of the

alleged violation did not occur in the district of arrest, and

jurisdiction has not been transferred, there is no basis on which

conditions of, release nay be set. Lo statute, either pas- or

present, has any provisions explicitly permitting the setting of
conditions of release in such a situation. Until its repeal in

., 1984, 18 U.S.C. § 3653 had always provided for the "return" of

alleged probation violators to the district of origin in the

situation set forth in Rule 40(d) (3), Fed._R.Crin.P., and so far as

I can discern, "returned" meant "returned in custody." In these

circumstances and in the absence of any explicit indicaticn to the

contrary, I interpret the word "returned" as used in` the-

,I( 15



legislative history to the 1984 enactment, 18 U.S.C. § 3606,4 as

it has historically been used in the prior statutes. In doing so,

I rely heavily' on the fact that the legislative historyrecites

that "[plroposed 18 U.S.C. 3606 continues the provisions of 18

U.S.C. 3653 which authorizes the arrest and return'of a probationer

to court having jurisdiction over him...11 (emphasis supplied)5

That leaves the second, scenario, governed by Rule 40(d)(2),

Fed.R.Crim.P., which applies to the instant defendant. At first

blush,,it would appear that the same reasoning as applied to the

situation governed by Rule 40(d)(3) should govern this situation.

The wrinkle is the co mnmand contained in Rule' 40(d)(2),

Fed.R.Crim.P., that the magistrate 'judge shall "[h~old a prompt

preliminary hearing." Although Rule 40(d)(2), Fed.R.Crim.P.,

contains no explicit reference to Rule 32.1, Fed.R.Crim.P., it is

clear that the preliminary hearing which is to be conducted is the

same preliminary hearing as is described 'in Rule 32.1(a')(1),

Fed.R.Crim.P., and the conduct. of the hearing is to be in

accordance with the procedural requirements set forth in that rule,

particularly the procedures set forth in the subsections denoted

(A) through (D).

It is to be recalled that, in subsections (A) through (D), the

rule contains four sentences6 which provide:

See page 8, supra.

S. Rep. No. 225, 98th Cong., 2d Sess. (1984) reprinted in
1984 U.S.C,.C-.A.N. p. 3182, 3316.

6 I have inserted the bracketed numbers in order to segregate
each of the four sentences for discussion purposes.

. . .~~~~~~~1



[1] The proceedings shall be recorded
stenographically or by an electronic recording
device. [2] If probable cause is found to
exist, the person shall be held for a
, revocation hearing. [3] The person may be
released pursuant to Rule 46(c) pending the
revocation hearing. [4) If probable cause is
not found to exist, the proceeding shall be
dismissed.

Rule 32.1(a), Fed.R.Crim.P.

There can be no doubt that the requirement of'the first sentence

would apply to a preliminary hearing held in accordance with the

command of Rule 40(d)(2), Fed.R.Crim.P. The second and fourth

sentences parallel the clauses denoted (i) and (ii) cf Rule

40(d)(2), Fed.R.Crir.P., but are modified to deal with the specific

situation which Rule 40(d)(2), Fed.R.Crim.P., was meant to govern.7

Concedina the result far from free of doubt, I conclude that when

the drafters of Rule 40(d)(2), Fed.R.Crim.P., comnmanded the

magistrate judge to hold a "preliminary hearing," the comnand was

meant to incorporate into the proceedings all of the provisions of

Rule 32.1(a), Fed.R.Crim.P., which dc not require modification to

conform to the specific 'situation with which Rule 40(d)(2),

Fed.R.Crim.P., was meant to govern. This would include thie third

sentence permitting "release" pending the revocation hearing.

For the same reasons I discussed in connection with Rule

40(d)(1), Fed.R.Crim.P., I am of the opinion that the power is not

limited to setting conditions of release after the preliminary

7 After a preliminary hearinq, Rule 40 (d(2), Fed.R.Crim.P
commands the magistrate judge "... either (i) hold the person to
answer in the district court or (ii) dismiss the proceedinas and so>notify that court...".



hearing "pending revocation hearing" 'but also 
incudes the

power to set condjtions at the initial appearance pending the

_See~,, 
L 

s us.s1

preliminary hearing.S diSCUcSion at pp. 13-14, sgra

COICLUSIQON

Accordingly, I rule that Rules 40(d)(2) and 32.1(a)(1),

Fed.R.CrimPT., empower a magistrate judge to set conditions of

release in any case, 
such as that'of the 

defendant, in which (1) an

alleged probation violator 
is arrested in a district other 

than the

district in Which the 
probation was imposed, (2) jurisdiction has

not been transferred 
to the district of arrest, and (3) the acts

which form the asiS -of the allegation, 
that the probation 

has been

violated occurrec in the district-of arrest.

I further ccrclude that the same rule power exists when

jurisdiction has been 
transferred to the 

district of arrest. Rule

40(d)(1), Fed'.R.Crim.P.

The result is different if jurisdiction has not been

transferred and t-e acts forming- the allegation of probation

violation did rot' occur in the district of arrest. Thus, if a

probation violator 
falls within the purview of Pule 40(d)(3),

Fed.R.CrirPp., there is no provision which empowers a judicial

officer to set condltions 
of release.

ROBERT B. COLLINGS

United States 
Magistrate Judge

August 11, 1992.
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COMMITTEE ON RULES OF PRACTICE AND PROCEDURE
or TmE

JUDICIAL CONFERENCE OF THE UNITED STATES
WASHINGTON. D.C. 20544

ROSERT E KEETON 
CHAIRMEN OF ADVISORY COMMITTEESC"AIR-Aft 

XENNETH F RIPPLE

APPELLATE RULES

August 4, 1992 SAM C, POINTER, JR
JOSEPH F SPANI~OL JR 

CaVeL RULESJOSEPHCF SPAt Os JR 
WILLIAM TERRELL HODGES

CR-INAL RULES

EDWARD LEAVY

BANKRUPTCY RULES

Honorable Robert S. Mueller, III
Assistant Attorney General
Criminal Division, Room 2107
U. S. Department of Justice
Washington, DC 20530

Dear Mr. Mueller.

Thank you for your letter of July 31, 1992, proposing an amendment toRule 43(b) of the Criminal Rules permitting imposition of sentence in absentia.

By copy of this response to our Reporter, Professor Schlueter, I will ask
that your proposal be added to the Committee's agenda for consideration at ournext meeting this Fall.

Sincerely,

Wmi. Terrell Hodges

c: Mr- Roger Pauley
Professor David A. Schlueter
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MEMO TO: Advisory Committee on Criminal Rules

FROM: Dave Schlueter, Reporter

RE: Rule 43(b), DOJ Proposal to Permit Court to
Sentence Absent Defendant

DATE: September 3, 1992

Attached is a letter from Mr. Robert S. Mueller, III,
which requests that the Committee consider amending Rule
43(b) to provide for in absentia sentencing. The letter
sets out reasons for the amendment along with suggested
language-

Mr. Nueller draws an anology between forfeiting the
right to be present at sentencing with the 'disentitlement"
doctrine :.hich permits an appellate court to dismiss an
appeal of a fugitive-appellant. As noted in footnote 1 of
the letter, ho%:ever, there is apparently a split in the
circuits on that doctrine and the Supreme Court has decided
to address the issue.

This matter Will be on the agenda for the Committee's
October meeting in Seattle.

.1.



U.S. Department ofjustice

Criminl Diision

Office of the Assisfant Arrornej General Washington, DC 20530

July 31, 1992

Honorable William Terrell Hodges
Chairman
Advisory Committee on Criminal Rules
P.O. Box 1620
Jacksonville, Florida 32201-1620

Dear Judge Hodges:

I am writing on behalf of the Department of Justice to
request that the Advisory Committee place on the agenda for its
next meeting a proposal to amend Rule 43(b), F.R.Crim. P, to
permit a court to sentence in absentia a defendant who has fled
during the trial or after verdict.

Currently, as you know, Rule 43(b) allows the court to
continue the trial of a defendant, who voluntarily absents
himself after the trial has begun, through the return of a
verdict. Rule 43(b), however, does not provide for the waiver of
the right to be present at sentencing of such a defendant, and
thus does not permit the timely imposition of sentence on a
fugitive defendant. The 1944 Advisory Committee Note, which
accompanies the Rule, gives no reason for the Rule's lack of
waiver of the right to be present at sentencing, other than to
observe that this aspect of the Rule is "a restatement of
existing law."

We believe the Rule should be changed to give the trial
court discretion to sentence a fugitive defendant. The change is
a fair response to the defendant's choice voluntarily to absent
himself from the trial, and is necessary in some situations to
avoid prejudice to the government. A defendant may elude capture
for many months or even years. See, e.g., United States v.
Parrish, 887 F.2d 1107 (D.C. Cir. 1989) (defendant escaped during
trial and was at large for 14 years; the court held that
defendant had forfeited the right to challenge his conviction on
appeal); see also, to the same effect, United States v. London,
723 F.2d 1538 (11th Cir.), cert. denied, 467 U.S. 1228 (1984);
United States v. Persico, 853 F.2d 134 (2d Cir. 1988);
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United States v. DeValle, 894 F.2d 133 (5th Cir. 1990). 1 Given
the existence of the comparatively new sentencing guidelines
system, under which sentences often depend on proof of
aggravating factors on which the government bears the burden ofpersuasion, a lengthy delay in sentencing may prejudice the
government by impairing its'ability to establish certain facts atthe sentencing proceeding.2 In this regard, we are advised that
under the current system, where sentencing is postponed until afugitive defendant's recapture, the Probation Office does not
begin to prepare a presentence report until the defendant is
captured.

Unfortunately, the incidence of defendants who flee, after
trial has begun and prior to sentencing, is both substantial andincreasing. According to statistics furnished by the-
Administrative Office of the United States Courts, the number ofdefendants who were fugitives after trial (but before sentencing)
rose from 737 as of June 30, 1989, to 853 as of June 30, 1991 --
an increase of more than 15%. In Estelle v. Dorrough, 420 U.S.534 (1975), the Supreme Court sustained a State court decision
dismissing the appeal of a defendant, who had escaped after
appealing and was apprehended two days later, noting that the
statute requiring such disposition*served the end of "discourag-
(ing] the felony of escape and encourag[ing) voluntary
surrenders." Id. at 537. So too, allowing a court to impose
sentence on a fugitive defendant, who thereby would be deprived
of the potential benefits of personal participation in the
preparation of the presentence report and of exercising the rightto allocution, may contribute to discouraging the felony of
escape and encouraging voluntary surrender.

We emphasize that, under the amendment we urge, a court
would not be required to sentence a fugitive defendant, just as,under Rule 43(b) today, the court is not required to complete the

1A conflict among the circuits exists on this issue, compare
Katz v. United States, 920 F.2d 610 (9th Cir. 1990), which the
Supreme Court will evidently resolve next Term. See Ortea--
Rodriguez v. United States, No. 91-7749, cert. granted June 15,
1992.

2 In Persico, supra, the court cited as one of the reasons
for denying a recaptured fugitive the right to appeal his convic-
tion the fact that the "delay occasioned by the period of adefendant's flight can prejudice the prosecution should a new
trial be ordered after a successful appeal." 853 F.2d at 137.l~~~

3 Telephone conversation of Roger Pauley, -Criminal Division,with Donald Chamlee, Chief, Probation and Pretrial Services
Division, Administrative Office of the United States Courts,

2 June 16, 1992.
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trial of such a defendant. Rather, the matter is left to the
trial court's discretion, using guideposts'developed by the
courts of appeals. See, e.g., United States v. Benavides, 596
F.2d 137 (5th Cir. 1979). 'However, the present Rule-should be
changed to vest the courts with the ability to sentence a
defendant who has, by his voluntary decision to flee, eschewed
the judicial process and disentitled himself to the right to be
present at various stages of the/1trial. 'Specifically, we'
recommend that Ru'le 43(b)' be amended toi read as follows:

The further progress of the trial to and including the
return of the verdict (and. in a non-capital case
involving the circumstances in paragraph.(I). the
imposition, of sentence) shall not be prevented'and the
defendant shall be considered to have waived the right
to be present whenever adefendant, initially present,
etc., (proposed new matter underscored).!

Your and the othher lCommittee members' consideration of this
issue is greatly appreciated. [ n

Sin rely,

/ ~gt tt0
' Robert S. Muell , III
Assistant Attorney General

cc: Professor David Schlueter
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MEMO TO: Advisory Committee on Criminal Rules Cling)cA}

FROM: Dave Schlueter, Reporter

RE: Proposed Amendment to Rule 57

DATE: September 3, 1992

At is January 1992 meeting, the Standing Committee
directed the reporters of the Advisory Committees to
consider uniform amendments regarding the authority to
promulgate local rules. At its Spring 1992 meeting, the
Advisory Committee considered such amendments to Rule 57.
The Committee's proposal, along with similar proposals to
the Civil, Appellate, and Bankruptcy Rules, were considered
by the Standing Committee at its June 1992 meeting in
Washington. After extended discussion, the matter was
tabled pending additional coordination by the Reporter for
the Standing Committee. Apparently, the subject will be
revisited at the Standing Committee's December meeting.

The attached draft reflects changes suggested by the
Standing Committee. If the Advisory Committee has any
views, or additional suggestions, about the draft it would
be appropriate to briefly address them at the upcoming
Seattle meeting.



-* <> Advisory Committee on Criminal Rules 1
'Rule<. 657

L,', ..Fall 1992

RULES OF CRIMINAL"PROCEDURE

1 Rule 57. Rules by District Courts

2

3 (a) IN GENERAL. Each district court by action of a
a ) -I x 4 L i f E R L . at o

4 majority o'f`' the district judges theriief -may from time to,

5 time, after giving appropriate notice and an opportunity to

6 comment,"" make'and amend rules governing-its practice that

7 are net ensesten consistent with, but not duplicative

8 of, ese-ieues the rules adopted under'28 U.S.C. 6 2072 and

9 6 2075. Any local rule must be numbered or identified'in

10 conformity with any uniform system prescribed by the

11 Judicial Conference of the United States. In all cases not

12 provided for by rule, the district judges and magistrate

13 ludges may regulate their practice in any manner consistent

14 with the rules adopted under 28 U.S.C. 6 2072 and 6 2075 and

15 those of the district in which they act.

16 (b) EFFECTIVE DATE AND NOTICE. A local rule so adopted

17 shall take effect upon the date specified by the district

18 court and shall remain in effect unless amended by the

19 district court or abrogated by the judicial council of the

20 -circuit in which the district court is located. Copies of

21 the rules and amendments so made by any district'court shall

22 upon their promulgation be furnished to the judicial council

23 and the Administrative Office of the United States Courts



Advisory Committee'on Criminal Rules 2
Rule 57
Fall 1992

RULES OF CRIMINAL PROCEDURE

and shall be made available to the public. In-all-eases-not

2 p

3 m

4 w

COMMITTEE NOTE

Rule 57 provides flexibility to district courts to
promulgate local rules of practice and procedure. But
experience has demonstrated several problems. The
amendments are intended to address those problems. First,
as originally written, Rule 57 only prohibited rules which
were inconsistent with the rules of criminal procedure. No
mention was made of local rules which might attempt to
paraphrase or merely duplicate an existing rule of criminal
procedure. Such duplication can confuse practitoners where
it is not entirely clear whether the national or local rule
should prevail. Duplication can also obscure any local
variations or special requirements. The amendment now
specifically prohibits such. The prohibition would also
apply to local rules which merely attempt to paraphrase a
rule of criminal procedure.

Second, the absence of any uniform numbering of local
rules can become an unnecessary trap for unwary counsel who
may be unaware of applicable local provisions. To remedy
that problem, the amendments require that local rules
conform in numbering with any uniform system of numbering
devised by the Judicial Conference of the United States.
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MEMO TO: Advisory Committee on Criminal Rules'
FROM: Dave Schlueter, Reporter

RE: Rule 59: Authorization for Judicial Conference toMake Technical Amendments to Rules
DATE: September 3, 1992

At its January 1992 meeting, the Standing Committeeconsidered a report from its Subcommittee on Style on theproblem of making technical, nonsubstantive, amendments tothe Rules. The subcommittee recommended that amendments to
the various Federal Rules of Procedure could remove thenecessity of seeking Supreme Court and Congressionalapproval of the so-called technical amendments. With regardto the Criminal Rules, Iit was suggested that an amendment to
Rule 59 would be appropriate which would authorize theJudicial Conference to make the necessary changes.

At its Spring 1992 meeting, the Committee considered a
draft amendment-to Rule 59. Thereafter, I corresponded withthe reporters of the other committees to determine if anyconsensus existed on amending language. At its Summer 1992meeting, the Standing Committee considered the draft, alongwith similar drafts to the other rules, and decided to tablethe issue until its next meeting., As I understand, theStanding Committee's Reporter is to coordinate the amendinglanguage in all of the pertinent rules.

If the Advisory Committee has a'ny additional thoughtson this proposal, it might be appropriate to state them at
the upcoming Seattle meeting.

The draft amendment to Rule 59 is attached.

~ ~~~T:;~,, 
,,

J~~~~~~~~~~~~~~~~~~~~~~~~



Advisory Committee on Criminal Rules1

Rule 59
Spring 1992

RULES OF CRIMINAL PROCEDURE

1 Rule 59. Effective Date: Technical Amendments

2 ~ (a) These rules take effect on, theday ywhich is 3

3 months subsequent to the adjournment 
of the first regular

4 session of the 79th Congress, but ,_if that day is prior to

5 September 1, 1-945, then they take effect,-on September 
4,

6 1945. They, govern all criminalproceedings'thereafter

7- commenced and so far as just, and practicable all proceedings

8 then pending.,

9 ' t(b) The Judicial Conference of the UnitedStates may

10 amend these rules or explanatory notes to conform to

11 ttatutor chance. to correct errors in I rammar spelling

12 crossreferences or typolraphy and to make other simlar

13 technical chanres of form or style.

COMMITTEE NOTE

The amendment is intended to streamline 
the process of

correcting clerical or other technical matters which appear

from time to time in the Rules. For example, recent

technical amendments wererequired 
in Rule 54 to reflect

superseding statutes which 
affected the prosecution 

of cases

in Guam and the Virgin 
Islands.by indictment or information.

Currently such changes 
are formally reviewed by the Supreme

Court and Congress pursuant to 
the Rules Enabling Act.,
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PROPOSED AMENDMENTS TO THE
FEDERAL RULES OF EVIDENCE1

Rule 101. Scope

1 These rules govern proceedings in the courts

2 of the United States and before the United States

3 bankruptcy judges and United States ma'gistrate.

4 Judges, to the extent and with the exceptions

5 stated in rule 1101.

COMMITTEE NOTES

This revision is made to conform the rule to
changes made by the Judicial Improvements Act of 1990.

Rule 705. Disclosure of Facts or Data Underlying
Expert Opinion

1 The expert may testify in terms of opinion or

2 inference and give reasons therefor without priew

3 diselzoure of first testifvino to the underlying

4 facts or data, unless the court requires

5 otherwise. The expert may in any event be

6 required to disclose the underlying facts or data

7 on cross-examination.

COMMITTEE NOTES

This rule, which relates to the manner of
presenting testimony at trial, is revised to avoid an
arguable conflict with revised Rules 26(a)(2)(B) and
26(e)(1) of the Federal Rules of Civil Procedure or

1. New matter is underlined; matter to be omitted
is lined through.



2 RULES OF EVIDENCE

with revised Rule 16 of the Federal Rules of Criminal
Procedure, which require disclosure in advance of
trial of the basis and reasons for an experts I
opinions.

If a serious question is raised under Rule 702 or
703' as to the admissibility of expert testimony,
disclosure of the underlying facts or data on which
opinions are based may, of course, be needed by the
court before deciding whether, and to what extent, the
person should be allowed to testify. This rule does
not preclude such an inquiry.

Rule 1101. Applicability of Rules

1 (a) Courts and wayietret" iudaes.- =These

2 rules apply to the United States district courts,

3 the District Court of Guam, the District Court of

4 the Virgin Islands, the District Court for the

5 Northern Hariana Islands, the United States

6 courts of appeals, the United States Claims

7 Court, and to United States bankruptcy judges and

8 United States magistrates cudLes, in the actions,

9 cases, and proceedings and to the extent

10 hereinafter set forth. The terms 'Judge" and

11 'court' in these rules include United States

12 bankruptcy judges and United States magistrates

13 ludoes.

14 * * * *

15 (e) Rules applicable in' tpart. In the

16 following proceedings these rules apply to the

17 extent that matters of evidence are not provided

, ~ ~ ~ .~ -.-
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18 for in the statutes which govern procedure

19 therein or in other rules prescribed by the

20 Supreme Court pursuant to statutory authority:

21 the trial of minor misdemeanors and other petty

22 off enses-by before United States magistrates

23 judges; * * * *

COMMITTEE NOTES

This revision is made to conform the rule to
changes in terminology made by Rule 58 of the Federal
Rules of Criminal Procedure and to the changes in the
title of United States magistrates made by the
Judicial Improvements Act of 1990.

P,
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MEMO TO: Advisory Committee on Criminal Rules

FROM: Dave Schlueter, Reporter

RE: Fed. R. Evid. 804, Definition of "Unavailability."

DATE: September 7, 1992

At its Spring 1992 meeting, the Advisory Committee
agreed upon an amendment to Federal Rule of Evidence 804(a)
which would permit the trial court to rule that a person of
"tender years" was unavailable for stated reasons. After
discussing the Committee's proposal, the Standing Committee
decide to refer the amendment back to the Committee for
further consideration.

It should be noted that the proposed amendment was
discussed-following an extensive discussion and vote on the
issue of whether a new evidence Advisory Committee should be
created. Because the Judicial Conference will be addressing
that point before the Committee's Seattle meeting, any
discussion on Rule 804 may be mooted. Nontheless, I am
attaching a marked copy of Rule 804 showing suggested
changes by members of the Standing Committee during the
debate on the amendment.

The Standing Committee was concerned with several
points. First, Judge Ellis questioned whether the new
ground for unavailability would raise confrontation clause
problems. Second, there was some concern expressed about
the term "tender years" and whether that was substantially
equivalent to age. Third, one member-questioned whether the
Rule should be extended to persons other than children, and
whether it should extend to non-victims. And fourth, one
member questioned whether 804(b)(5)(the "catch-all"
exception) would be the proper receptacle for child victim
hearsay statements.

My sense is that some of the members of the Committee
confused the "unavailability" requirement in Rule 804(a)
with specific hearsay exceptions in Rule 804(b). That is,
several of them apparently viewed the amendment as a new
hearsay exception for child abuse victims, although the
first sentence in the second paragraph of the Committee Note
specifically states that the amendment does not add a new
exception.

If the Committee decides to pursue this proposal, then
some consideration should be given to the concerns raised by
the Standing Committee.

A~.,
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I 'Rule 804. Hearsay Exceptions; Declarant Unavailable

2

3 (a) Definition of unavailability. 'Unavailabili atys a

4 vitness' includes situations in vhich the declarant --

5
6 L L *

7

8 (4) is unable to be present or to testify at the

9 hearing because of death or then existing physical or mental

> 10 illness or infirmity, or there is a substantial likelihood

11 that testifying would result in serious physical,

12 psychological, or emotional ter to a declarent of tender

13 years. o0-r- w2ko4 w4w.k OK 4dice.L er

COMMITTEE NOTE

The amendment to Rule 804 in intended to fill a

perceived gap in Federal Evidence. Although a majority of

the States have adopted some variation of a child hearsay
exception, either in their Rules of Evidence or in statutory

form, no such exception exists in the Federal Rules of

Evidence. The effect of the State adoptions has been that

hearsay statements by child victims or witnesses may be
admitted if certain procedural prerequisites are met.

The amendment does not adopt a specific exception for

child hearsay statements. But it recognizes that calling a

person of tender years to testify may present substantial
-dangersto the declrant. Thus, Rule 804(a)(4) has been

amended to reflect that a declarant of tender years may be

*unavailable for purposes of the exceptions in the-Rule due

to a substantial likelihood of physical, psychological or

emotional trauma. If the court finds the declarant
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unavailable under those circumstances, the hearsay statement
may be admissible under any of the exceptions in Rule
804(b), including the residual hearsay exception in Rule
804(b)(5). The Committee envisions that most litigation
arising from this amendment vill involve the residual
exception.

The *declarant of tender years, provision has been
included in Rule 804 to avoid confrontation clause problems,
especially in criminal cases. See Idaho v. Wright ___
U.S. ____, 110 S.Ct. 3139, 3147 (1990).

Unlike Uniform Rule 807 (Child Victims or Witnesses),
and many similar State child-hearsay provisions, the
amendment to Rule 804 does not include detailed procedural

(d requirements1 Instead, the Rule leaves to the trial courtJ~ task of considering the surrounding circumstances of themaking of the statement in determining whether the hearsay
statement of a declarant of tender years is trustworthy. As
noted by the Court in Idaho v. Wright. supra. the
Constitution does not impose a *fixed set of procedural
prerequisites to the admission of such statements at trial'
and in some cases procedural requirements as conditions
precedent might be inappropriate or unnecessary. 110 S.Ct.
at 3148.

The Committee considered, but rejected. setting aParticular age for child declarants under the Rule.
Cinstead, it chose to use the' broader term utender years' torecognize that the provision could extend to olderelaran'ts those ena emotional age'vere comparable tothat of a child3 Regardless of the age of the declarant,
unavailability requires a shoving of a risk of serious harmto the declarant.

The amendment in not intended to preclude use of any
other hearsay exception which might be available, such asexcited utterances under Rule 803(2) or statements made forthe purpose of medical diagnosis or treatment under Rule803(4).

J ~ ~ v
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MEMO TO: Advisory Committee on Criminal Rules

FROM: Dave Schlueter, Reporter

RE: Fed. R. Evid. 1102, Authority to Make Technical
Amendments

DATE: September 7, 1992

The Standing Committee is currently considering the
possibility of amending the various rules of procedure and
the evidence rules to provide authority to the Judicial
Conference to make "technical" amendments. Attached is a
draft of a proposed amendment to Federal Rule of Evidence
1102 which currently parallels similar language in Criminal
Rule 59.

Although the Standing Committee briefly considered this
draft at is June 1992, meeting, the matter has been tabled
until the December 1992 meeting; the Reporter for the
Standing Committee is supposed to coordinate conforming
language in the Criminal, Civil, Appellate, Bankruptcy, and
Evidence rules.

Unless the Committee has additional suggestions or
comments, no additional action is needed at this point.
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1 Rule 1102. Amendments

2 Amendments to the Federal Rules of Evidence may be made

3 as provided in section 2072 of title 28 of the United States

4 Code. The Judicial Conference of the United States may

5 amend these rules or explanatory notes to conform to

6 statutory changes, to correct errors in grammar, spelling,

7 cross-references, or typography and to make other similar

8 technical changes of form or style.

COMMITTEE NOTE

The amendment streamlines the process of correcting or
changing clerical or technical matters which appear from
time to time in the Rules. For example, a purely technical
change was made recently to the statutory reference in Rule
1102 to reflect statutory changes in the statutes governing
the procedure for promulgating rules of procedure and
evidence. Currently such technical changes are formally
reviewed by the Supreme Court and Congress pursuant to 28
U.S.C. § 2071, et. seq..
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MEMORANDUM TO KAREN'KREMER, COUNSEL, LEGISLATIVE AND PUBLIC,AFFAIRS OFFICE

SUBJECT: Status Report on Advisory Criminal Rule Committee's
Action on Rule 412 of the Federal Rules of Evidence

I am writing to provide you with a status report on theactions of the Advisory Committee on Criminal Rules involving
changes to the rules of evidence that are now under consideration
by the Congress.

Rule 412 of the Federal Rules of Evidence

Subtitle E of S. 15, the Violence Against Women Act of 1991,would add two rules to the Federal Rules of Evidence similar toexisting Rule 412 (commonly referred to as the rape-shield law).Rule 412 excludes the admission of evidence of a victim's pastsexual behavior in a criminal case for sexual abuse offenses
prosecuted under chapter 109A of title 18, United States Code.The proposed rules would expand the applicability of thisexclusionary rule to other types of cases, including civil casesinvolving sexual misconduct and in criminal cases involving
offenses not included under chapter 109A of title 18.

The Advisory Committee on'Criminal Rules appointed a speciallysubcommittee to review the legislative proposals at its May 1991meeting. In October 1991'the committee considered a report ofthe subcommittee which raised several problems with the
legislative proposal. The subcommittee was instructed to draftalternative language, which was reviewed by the advisory
committee at its April 1992 meeting. The committee agreed inprinciple with the subcommittee's suggested draft and instructedit to continue refining the language in light of the comments andsuggestions made at the meeting.

A TRADITION OF SERVICE TO THE FEDERAL JUDICIARY -
_ , z~~~~~~~~~



Problems with Existing Rule 412

The rule revisions proposed in S. 15 are patterned on the
existing Rule 412, which applies only to sexual abuse criminal
cases. Rule 412 was based on state models and has been
criticized as confusing and overly-complex.

In cases other than those covered specifically by Rule 412,
the admissibility of evidence of character is determined under
Rule 4'04 and depends on whether the case is criminal or civil,
and whether character is an essential element of a charge, claim,
or defense. If evidence of character is admissible, Rule 405
specifies two methods of proving it: (1) reputation or opinion
evidence; and (2) specific instances of conduct., Both, either,
or neither method of proving character is allowed depending upon
the type of case and a determination that evidence of character
is admissible under Rule 404.'

Rule 412 is particularly complicated, because it establishes
a set of evidence standards in criminal sexual abuse cases
different from the rules governing admission of character or
reputation evidence that apply in all other cases. Understanding
the appropriate standards under all the potential permutations
created by the interplay of the different types of cases, the
variety of claims'and defenses, and the methods of proving
character poses challenges both to laymen and attorneys.

In addition to the complexity caused by multiple standards,
the language of Rule 412 has raised many interpretational
problems. A thorough examination of Rule 412 is set forth in the
Wright & Graham treatise on the Federal Rules of Evidence.' They
have severely criticized several provisions of Rule 412 and
supported their conclusions by copious caselaw citations.

For example, the authors note that the scope of the opening
line of Rule 412, "Notwithstanding any other provision of law,
is unclear. The authors have cited numerous cases in which the
courts have wrestled with its meaning in determining whether it
applies to other rules of evidence or to provisions of
substantive law.2 Another 'example pertains to the uncertainty
created by the reference in Rule 412 to past'sexual behavior.
Courts have considered, for instance, whether a victim's

123 C. Wright'& K. Graham, Federal'Practice and Procedure
§§ 5381-5393 (1980).

2id. at § 5383.

I...........



'disposition" or inclination towards sexual behavior falls under
the definition of'past sexual behavior. 3

Other questions concern the Rule's reference to reputation
and whether it is meant to cover general'reputation or only
reputation limited to past sexual conduct.4 Rule 412 also
contains a caveat for constitutional exceptions that has been
troublesome in some'cases.5 The authors contend that the
constitutional caveat has given the judges more, rather than
less, discretion to admit sexual history under particular
circumstances.

In sum, the existing language of Rule 412 is defective, and
its ambiguities have caused significant litigation. It should
not serve as a model for new rules.

Subcommittee's Proposal-

The subcommittee of the advisory committee concluded that
the evidence excluded in Rule 412 should be excluded in all civil
and criminal cases. In lieu of a proposal to create an
additional two new rules that could create needless confusion and
uncertainty, the committee recommended that Rule 412 be
clarified, simplified, and expanded to cover the admissibility of
a victim's past sexual behavior in all civil and criminal cases.

The committee considered the subcommittee's proposal at its
April 1992 meeting. Although the committee believed that the

aim proposal was a definite improvement over the existing language
and other proposals that were patterned on Rule 412, several
questions and concerns were raised which needed further
clarification and examination.-

The subcommittee's proposed Rule 412, which was considered
by the commitfee at its April meeting, is set forth below:

Rule 412. Victim's Past Sexual Behavior or Predisposition

(a) Evidence of a victim's past sexual behavior or
predisposition is not admissible in any civil or criminal
proceeding except as provided in subdivision (b).

d. at 5385.

4.d

i5 d. at § 5387.



(b) Evidence of a victim's past sexual behavior orpredisposition may be admitted under the following ',
circumstances:

(1) evidence of specific instances of sexual behavior
with persons other than the person whose sexual
misconduct is alleged"if offered to prove that another
person was the source of semen or injury;

(2) ''evidence of specific instances of sexual behavior
with the person whose sexual misconduct is alleged ifoffered to prove consent;

(3) evidence of specific instances of sexual behavior
if offered under circumstances in which exclusion would
deny the person whose sexual misconduct is alleged a
fair trial;

(4) evidence of reputation or opinion evidence when
character is an element of a claim or defense.

(c) No evidence covered by this rule shall be admitted
unless the party offering it files a motion under seal, notless than 15 days prior to trial or at such other time asthe court may direct, seeking leave to offer the evidence attrial. The motion must describe with particularity the
evidence and the purposes for which it is offered. The
court shall permit any other party as well as the victim to',be heard in cameraon the motion and shall determine whether
the evidence will be admitted, the conditions of
admissibility and the-form in-which the evidence may be
admitted. The court may permit a motion to be made under
seal during trial if a party claims good cause for not
making a pretrial motion, and the court may consider the
motion if it finds good cause shown. The motion and the
record of any in camera proceeding shall remain under sealduring the course of all further proceedings both in the
trial and appellate courts.

The subcommittee's proposal has several advantages overother proposals that are patterned on the existing language ofRule 412.

First, the subcommittee's proposal simplifies the rules andestablishes one set of standards governing the admission ofevidence of a victim's past sexual behavior. It also expands itsapplicability to all cases. It would not create separate
standards of admissibility for civil cases and criminal caseswhich were not covered under Rule 412. Nor would it limitapplication in civil cases to only those in which a defendant isaccused of sexual misconduct.

Second, the subcommittee's proposal rectifies many of thedefects in Rule 412, which were described in the Wright & Graham



treatise. It would not perpetuate these problems. (The"notwithstanding any-other provision of law" -language is deleted,-all evidence of a"victim's past sexual behavior is excluded
rather than reputation evidence', a fair trial requirement hasbeen substituted'-for the constitutional caveat, a victim's pastsexual behavior has been expanded to cover predisposition, andsafeguards have been added requiring that a motion to determinerelevancy be filed under seal and any proceeding on the motion beheld in camera.)

Third, the subcommittee's proposal recognizes that in caseswhere character is an element of a crime, claim, or defense,evidence of reputation or opinion evidence may be admissible,
e.g., proving character as part of defense in a libel action. Insuch cases, the evidence is clearly relevant as stated in the1972 advisory committee notes to Rule 404.' Proposals based onthe existing language of Rule 412 fail to account for thispossibility and would assuredly cause future litigation.

Fourth, the subcommittee's proposal would permit admissionof evidence of specific instances of a victim's sexual behaviorunder only three very limited circumstances. Proposals based onRule 412 appear to be less restrictive and would permit admissionof this evidence in cases where the probative value outweighs thedanger of unfair prejudice. This standard is similar to, butmore limited, than the general standard of admissibility in Rule403, which excludes the admission of relevant evidence "if itsprobative value is substantially outweighed by the danger ofunfair prejudice...."

Conclusions

Generally, the committee disfavors the proliferation ofevidence rules, which have been kept to a minimum and have workedreasonably well. The committee recognizes, however, that theundertaking to revise and expand the rape-shield rule isworthwhile. Nonetheless, accomplishing the task poses verychallenging and difficult draftsmanship problems. Patterning anynew rule or rules on the language of th'e existing rule would be amistake. It would increase, rather than clarify, the confusionin this area.

The committee believes that adherence to the rule-makingprocess is very important. Under the formal rule-making process,any proposed amendment to the rules receives intensive andwidespread scrutiny. Initial drafts are frequently revised andsignificantly improved after the committee has reviewed thecomments and suggestions submitted by the bench, bar, and public.Although the process is time-consuming, it imposes a qualitycontrol that ensures a 'superior work-product.

.,



Abiding-by the established procedures is critical in this
case-because of the complexity of the'problem and the potential
mischief that' may be caused by prematurely promulgating a rule of
evidence that has not been subjected'to the appropriate degree of
scrutiny.' -Promulgating a flawed, rule'.would be particularly
unfortunate, since the Federal Rules of Evidence serve as models
for state evidence codes.

'John K. Rabiej

cc: Honorable Robert E.-Keeton, Chairman, Committee on Rules of
Practice and Procedure

Honorable William Terrell Hodges, Chairman, Advisory
Committee on Criminal Rules

Professor David A. Schlueter, Reporter, Advisory Committee
on Criminal Rules
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Memorandum for the Criminal Rules Advisory Committ-ee

Re: Possible Amendment to Rule 53
of the Federal Rules of Criminal Procedure

This memorandum is submitted at the suggestion of Professor
Steven Salzburg. It requests that the Committee consider a
non-substantive amendment to Rule 53 of the Federal Rules of
Criminal Procedure at its next meeting in Washington, D.C. in
May 1993.

As the Committee is aware, the Judicial Conference in
September 1990 authorized a three-year experiment with cameras
in the federal courts. The experiment began on July 1, 1991,
in two courts of appeals and six district courts. It will
conclude on July 1, 1994.

Unlike most state experiments, the federal experiment is
limited to civil cases because of the prohibition in Rule 53
against "[t]he taking of photographs in the court room during
the progress of judicial proceedings or radio broadcasting of
judicial proceedings from the court room." In recommending the
federal experiment, Judge Peckham's Committee noted that "Rule
53 . . . specifically prohibits the broadcasting of criminal
proceedings." Report of the Judicial Conference Ad Hoc
Committee on Cameras in the Courtroom (September 1990) at 6 n.3.

The coalition of news organizations that originally sought
the federal experiment (see attached) wishes to propose a
non-substantive amendment to delete the cameras prohibition
from Rule 53. The coalition does not seek an amendment to Rule
53 that would authorize cameras in criminal proceedings.
Rather, we are seeking an amendment that would simply transfer
jurisdiction over the issue of cameras in federal criminal
proceedings from the Rules of Criminal Procedure to the
Judicial Conference, which already exercises jurisdiction over
the issue of cameras in civil proceedings. That matter is
currently within the jurisdiction of the Committee on Court
Administration.

We note that the Judicial Conference determined to delete
the cameras prohibition from the Code of Judicial Conduct on a
similar theory -- that the prohibition was a matter for the
Judicial Conference to decide rather than a matter of judicial
ethics. Report of the Judicial Conference Ad Hoc Committee on
Cameras in the Courtroom at 2.

--__Warequest that this item be added to the Committee's
agenda for its May 1993 meeting and, if appropriate, that a
subcommittee be appointed to consider the matter in the
interim. We would submit more extensive materials within the
next 30-60 days for the Committee's consideration and, of
course, provide copies of these materials to the Committee on
Court Administration.

Timothy B. Dyk
Barbara McDowell
JONES, DAY, REAVIS & POGUE
1450 G Street, N.W.
Washington, D.C. 20005-2088
(202) 879-7600
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ATTACHMENT

The coalition of news organizations that sought the federal

experiment includes the American Society of Newspaper Editors,

Associated Press, Cable News Network, Inc., Capital Cities/ABC,

Inc., CBS INC., C-SPAN, Gannett Company, Inc., National

Association of Broadcasters, National Press Photographers

Association, National Public Radio, Inc., The New York Times

Company, Post-Newsweek Stations, Inc., Public Broadcasting

Service, Radio-Television News Directors Association, the

Reporters Committee for Freedom of the Press, Society of

Professional Journalists and The Washington Post.
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( U.S. Department of Justice

Federal Bureau of Prisons

Office of the Director Washington, DC 20534

Honorable William Terrell Hodges
Chairman, Advisory Committee on Criminal Rules
P.O. Box 1620
Jacksonville, Florida 32201-1620

Dear Judge Hodges:

As we have discussed previously, I strongly support the
initiative to modify the Federal Rules of Criminal Procedure to
allow for the use of video technology in pre-trial court functions,
such as arraignment. I greatly appreciated the opportunity to come
before the Committee on Criminal Rules at its April meeting to
underscore the importance of this issue to the Department of
Justice and look forward to your additional consideration of this
topic at the October meeting of the Committee in Seattle.

Following the decision in Valenzuela-Gonzalez v. United States
District Court for the District of Arizona, 915 F.2d 1276 (9th Cir.
1990), some doubt was cast on the use of video technology in pre-
trial proceedings. In that case, the Court held that arraignment
by closed circuit television would violate the Federal Rules of
Criminal Procedure because the defendant was not physically present
in court at the arraignment. At present, Rule 10 mandates that
arraignment be conducted in "open court" with the defendant being
called on to plead. In addition, Rule 43 states that the
"defendant shall be present at the arraignment..." Attached are
proposed amendments to Rules 10 and 43 that would allow for the use
of video technology in connection with pre-trial court proceedings.

It is important to note that the Valenzuela decision did not
find that the use of video arraignment was prohibited by the
Constitution, but rather by Rules 10 and 43. The Court stated that
the "protection of these rules is broader than the Constitution
provides." Id. at 1280. It may also be useful to note that Judge
Beezer, who wrote the opinion in Valenzuela, subsequently wrote to
Chief Judge Goodwin of the Ninth Circuit supporting an amendment to
the Rules of Criminal Procedure that would allow for video
arraignment programs such as had been carried out in
Arizona.

Judges around the country have been extremely supportive of
efforts to utilize video technology for pre-trial proceedings. In
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the attached surveys given to 9th and 11th Circuit Judges on this
issue, the overwhelming response was in favor of considering the
use of video technology. In addition, the Bureau of Prisons has
received favorable reactions from Judges in the lst, 2nd and 11th
Circuits regarding the possible use of this technology for court to
institution linkages in their respective Circuits. A broad
coalition of law enforcement officials also supports the use of
such technology. Data further suggests that defendants may prefer
the use of video proceedings to the time consuming and
uncomfortable procedures necessary for an in person court
appearance (see attached survey).

The cumbersome process of bringing individuals to court for
pre-trial proceedings is not only taxing on defendants, but on the
entire criminal justice system as well. Video technology provides
an efficient alternative for our courts, whose resources are
severely stretched by a rapidly increasing number of cases. The
attached statistics obtained from the Administrative Office of the
United States Courts shows that there is an opportunity to use this
technology in many thousands of cases, thereby decreasing the
burdens faced by courts. The United States Marshals Service also
would benefit and thereby be able to focus more of it's efforts on
court security and other high priority projects.

The benefits to be obtained by the use of this technology
would also flow in several ways to society at large. There would
be an immediate benefit to overall public safety. Thousands of
defendants would not have to be transported to and from courts.
The risks attendant with such transportation are evident to anyone
who follows the news headlines. These benefits would also extend
to law enforcement and judicial personnel, who come into direct
contact with defendants. Security and safety benefits would also
affect the Bureau of Prisons, as an opportunity for large amounts
of contraband materials to enter Bureau institutions would be
averted. The public would also receive a benefit due to the
significant costs savings that jurisdictions using video technology
have reported. In this period of financial uncertainty, this would
be a welcome corollary benefit of using-video technology.

Amending the Federal Rules of Criminal Procedure would not
make the use of video technology mandatory for any jurisdiction.
Rather, this amendment would merely give Judges the discretion to
use this technology if they deemed it appropriate for their courts.
This is the same decision that has been made affirmatively by
numerous state and local courts around the nation (see attached
list). The Bureau of Prisons would be able to provide assistance
in technologically facilitating the application of these procedures
at the federal level. Video linkages between courts and
institutions would include telephone and facsimile capabilities.
Attorneys would be able to effectively have confidential
communications with their clients through the use of privacy
switches on phone lines. Due to these safeguards, defendants would
in no way be harmed by lack of access to their attorneys during
pre-trial proceedings.
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The use of video technology for pre-trial proceedings
preserves the rights and dignity of defendants while allowing the
criminal justice system and society to benefit. I and others
throughout the criminal justice community feel certain that this
technology can be used to significantly increase the safety and
efficiency related to managing the burgeoning pre-trial detention
population.

With your approval, I would very much like to be present
during the discussion of this issue at your Committee's meeting and
contribute in any manner that you feel appropriate. I am certainly
willing to offer a statement or presentation of our position
supporting the use of video technology for pre-trial proceedings.
I have attached a packet of materials relating to this matter that
may be helpful to members of your committee. I would ask your
approval to forward these materials to members of the Advisory
Committee for their review.

Thank you for your assistance on this issue. I look forward
to any response you may have to these matters and to speaking with
you again in the near future.

Sincerely,

J. Michael Quinlan
Director

Enclosure
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VIDEO CONFERENCING FOR SOME PRE-TRIAL PROCEEDINGS

The increasing sophistication of video conferencing technology offers
a unique and compelling opportunity for all post-arrest components of
the criminal justice system. Currently in use in over 50 state and local
systems (Attachment A), use of this technology to conduct some non-
trial court functions provides for increased efficiency, savings of tax
dollars, and increased public safety while enhancing respect for
human dignity and protecting important rights of the defendant.
Further, surveys conducted with the courts, attorneys, defendants and
detention and transporting officials indicate wide acceptance of the use
of video conferencing for pre-trial court functions.

ENHANCED EFFICIENCY

Efficiency is enhanced through improved and more precise court
docketing procedures and more timely proceedings. When video
conferencing is available for pre-trial proceedings, court staff can more
effectively determine which defendants are available for proceedings
and schedule them for hearings on much shorter notice, as
transportation from the point of detention to the court room is not
required.

For the detaining agency, processing the defendant out of the facility,
along with all other individuals scheduled for appearances that day,
and then processing him back in at the completion of all hearings is
eliminated. The defendant simply moves from one part of the facility
to the video court room within the facility shortly before his scheduled
appearance. In addition, if the court orders release, that release can
be effected much more quickly, as the defendant does not have to wait
for the appearances of all others scheduled that day, return to the
detaining facility, and then be processed out.

For the transporting agency, the number of individuals to be
transported is substantially reduced, requiring fewer vehicles and staff
escorts. To give some sense of scope, according to the Administrative
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Offices for the U.S. Courts, during the twelve month period prior to
June 30, 1991, U.S. Magistrate Judges disposed of 51,745 Initial
appearances, 35,699 arraignments, and 8,246 bail reviews (Attachment
B).

With the burgeoning court caseloads and the increasing number of
individuals detained in pre-trial status, efficiency in providing for initial
appearances, detention hearings, and arraignments is essential to the
criminal justice system. With projections for substantial increases in
this population, greater efficiency in providing for these pre-trial
functions without compromise of the rights of the defendant is
essential to prevent gridlock of the entire federal criminal justice
system.

SAVINGS OF TAX DOLLARS

With substantial reductions in the number of individuals who must be
physically transported to court, transporting agencies, particularly the
U.S. Marshal Service, can expect to conserve valuable staff and fiscal
resources. Similarly, detention agencies should realize some savings
resulting from the reduced number of individuals who must be
processed into and out of the facility each day. As indicated in a 1991
report by the Chairman of the County Wide Criminal Justice
Coordination Committee in Los Angeles, that jurisdiction saved over
$1 million per year on transportation costs alone using video
conferencing for some pre-trial court functions. In a much smaller
jurisdiction, Ada, Iowa, over $75,000 were saved through the use of
video conferencing for pre-trial proceedings. This conservation of tax
dollars represents good public stewardship.

ENHANCED PUBLIC SAFETY

The most compelling reason for implementation of video conferencing
for pre-trial court functions at the federal level is the resulting increase
in safety to the escorting officials, officers of the court, and the general

2
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public. Each time an individual is physically removed from the secure
perimeter of a detention facility, the risks of escape and assault are
dramatically increased. The risks involved in transporting individuals
in pre-trial status are even greater, in that the detention facility and the
transporting officials typically have little background information about
the individual with which to assess potential threats. As a result, the
level of security afforded during transportation may not be adequate,
because of some factor unknown to the transporting agency that could
dramatically increase the potential threat to transporting officials, court
officials, or the general public. In addition, institution security is
enhanced when video confeirencing is used, as one potential source
for the introduction of contraband into the facility is effectively
eliminated. One of the tasks of the criminal justice system is to
protect the public, and this mission can be greatly enhanced by
maintaining offenders in a secure setting rather than transporting
them.

ACCEPTANCE BY COURTS AND DEFENDANTS

Surveys conducted with state and local inmates regarding the use of
video conferencing for pre-trial functions indicates that the vast
majority of those who appeared in court electronically rather than in
person felt that the electronic appearance was just as effective as
would have been an in person appearance (Attachment C). When
given the option of appearing electronically or in person, the majority
chose to use video conferencing rather than endure the grueling
process of processing out of the facility along with a number of others
scheduled for appearances, appearing in front of family and friends in
handcuffs, and spending the entire day waiting while others completed
their appearances. Defendants like to appear in court using video
conferencing, as this procedure entails far less discomfort, affords all
of the rights and attention of the court that in person appearances
receive, and does not require them to appear In public under the
security that in person appearances mandate.

Similar surveys with the courts (Attachments D and E) show clear
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support for the use of video conferencing for pre-trial court functions.
At the federal level, when asked "In order to preclude the necessity of
moving an inmate to court from prison, would you consider the use of
interactive video technologies useful for the conduct of some pre-trial
court functions," the vast majority of judges surveyed indicated
support. At a Sentencing Workshop for the 9th Circuit, 77% of the
District Judges and 71 % of the Circuit Judges indicated support of
such a proposal. At a Sentencing Institute for the 11th Circuit, 73%
of the District Judges and 1000/0 of the Circuit Judges indicated
support.

PROPOSED MODIFICATIONS TO RULES

Video conferencing for pre-trial court functions was briefly piloted at
the federal level in three cities. However, in Valenzuela-Gonzalez v.
United States District Court of Arizona, 915 F.2d 1276 (9th Cir. 1990)
the Court ruled that the use of video conferencing for pre-trial
appearances violated rules ten and forty-three of the Federal Rules of
Criminal Procedure. Indicating that there are no clear Constitutional
issues, the court did find that until the rules of criminal procedure
requiring appearance in open court of the defendant were modified to
allow for appearance through video conferencing, such procedures
could not be effected in that circuit. The proposed changes to rules
10 and 43 (Attachment F) simply add language indicating that for the
purposes of these rules, the use of video teleconferencing technology
is consistent with the presence requirement.

SUMMARY

With approval of the proposed modifications to rules 10 and 43, the
courts will have options available that can be exercised in a variety of
ways. Procedures for the use of video conferencing can be
established as the court desires, allowing those judges who wish to
use the technology to do so without requiring its use by those judges
who elect not to use the technology. Further, the changes will allow
a judge to mandate the use of video conferencing when a clear and
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compelling threat to the safety of the defendant, the court, or the
general public exists.

In summary, we believe that the proposed changes in rules 10 and 43
provide the flexibility to the courts, the transporting and detaining
agencies, and the defendants that is essential if the federal criminal
justice system is to continue to operate in the face of rapidly
increasing demands. Experience at the state and local levels indicates
that this technology can be implemented with advantages to all
involved and result in substantial savings of tax dollars. Further, the
use of video conferencing for pre-trial court functions can be
implemented in such a manner as to enhance the personal dignity of
the defendant and preserve all of the rights required for these
proceedings.
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VIDEO TECHNOLOGY APPLICATIONS IN THE COURTS

18th Judicial District, Kansas
Colorado Springs, Municipal Court, Colorado
Prince George Circuit, Maryland
Jackson Circuit Court, Florida
12th Judicial Circuit, Florida
Pima County Superior Court, (Tucson) Arizona
North County Municipal Court, California
Oregon Administrative Office of the Courts
9th Judicial Circuit, Florida
32nd Judicial District, Pennsylvania
Denver County Court, Colorado
San Bernardino County, California
Pierce County District Court, Washington
Alaska Court System
Baton Rouge City Court, Louisiana
Stanislaus County Municipal and Superior Courts, California
Los Angeles Municipal court, California
Howard County, Maryland
Washoe County, (Reno) Nevada
Harris County, (Houston) Texas
Ada County, Idaho
Las Vegas Municipal Court, Nevada
Phoenix, Arizona
Potter County, Texas
7th Judicial District, Utah
State of Utah, Salt Lake City, Utah
Scott County, Iowa
Kent County, Michigan
Genesee County, Michigan
Riverside County, California
Macomb County, Michigan
Los Angeles County, Long Beach Municipal Court, California
Los Angeles County, Criminal Courts (Felony), California
Los Angeles County, Avalon, Catalina Island, California
Spokane County, Washington
Contra Costa County, California
San Bernardino County, California
Moreno Valley, California
Kitsap County, Washington
Mesa County, Colorado
Los Angeles County, Glendale, California
District Court of Hawaii
Los Angeles County, Torrance, California
Santa Barbara County, California
State of Utah, District Court, Price, Utah
Ventura County Municipal Court, California
Scott County District Court, Iowa
15th Judicial Circuit, Michigan
7th Judicial Circuit, (Flint) Michigan
6th Judicial Circuit, Michigan
Wayne County circuit, Michigan
Dade County (Miami), Florida

Attachment7A



I
I

I

i

I



- - - - -~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ J ~~uu.,

Tal.e 4-3 U. S. DISZU!C CWISS,
Na?!MS D1SFOSD r 13? U.S. N=SUTRAt Ji S

PmwUXM 2V ?DTITL 23 Z.S.C. SZCIOR 63S4A
CD:U1S "M 1MV NTE PflIOD M JU i0, 1991

23*1 MlZ5 IltT 
GR

-res::!TI~7 t~j.. ~ ~J1X S- wONStfo PPEARIS LAXtxAfTOWs 1o2rvls s.s. ouis MMICIOCOhs
Tota 17&,701 a 87 j7,u 2,i748 SI, 75 '1?;_ 6,.46 *. Iff -1 199 2 1 ix,- 3,4S1 ?'9 _ 1 t* __ :41 ,,} lid 132 Ila 701let.. No- 417 53 13 0 13S 24 43 Is 135 66I"_ 2.460 211 307 so S62 71 II 173 480 SlZOM- 217 2 4 20 0 *9 0 7 17 115 is11- 2,231 fS 136 S SG 163 131 so Gil *4pR_ 694 99 52 30 *@ 59 7 21 15S 102W... CT- 1,442 31S .2 0 2 255 IS 134 91 174 230un 1,42 141 117 7 1X5 3 158 It 26 171WrE 4,16 406 654 1 2,736 *3 227 313 X33 $41JosS S,42 1,117 742 I 1,J4s 0 lad 1SS 170 $6SNM 1,031 271 74 4 205 1 26 iS 25^ 35, v- _ Xn 37 3S 0 74 is2 la_ 29 12S_ ASjrZ . -.]DS- t25 49 32 0 124 7 * 17 131 *1IU- 2,000 377 265 * 737 13 ids 234 *:2 237PAZ 4,117 544 943 2 *|4 2*9 f2 Ise l7 574PAN SS 70 -71 3 2SS 17 * I I S1PAN *,294 231 Ila ss 217 70 in 244 2s2 1:4v_ 64_ 39 12 a 1S e_ s 75 34 20t Ila4t.. Mp- 2,oes 526 291 3 5S2 41 12e SI 342 X39NM: 917 ill as 0 *57 St 22 78 1 1^e11= .021 *3 ISO a 392 79 34 Li J 22SWV 1,O 1772 229 7 *S4 39 Xi2 25 241 2|4&C_ 2. OS 1e7 4 13e35 143 114 *32 toovu , 77 SOS 429 23 2°3 323 62 55 154 $22rL 74s 103 10e 1 31p 34 39 12 3e 127wvvI *42 °}2 44 9 TS 24 a 1 131 24wt9 1,206 _ _ _ 2_ 5 92a i S 123SUI...z 2,si 170 Ise 7 Sao la 162 of 722 389ZANt 26? 5 Is a 79 22 a 0 47 28&N 1,0SX *7 l04 eU 253 2S to as 210 IllXA 5 Z 32 e 0 o 13 20 24 11 194 5NA& 9*U 121 n1 a 352 41 3S 22 2SI 122"M 3,§es *64 318 47 1,194 ids 120 is -7 1 Sol

= 1Z,124 1,219 1.47s 302 3.432 Sit S2e M 2,535 1,190_ S~W I ,SI433} 52 1,092 t55 2,323 497 370- 122 *14 *0CSCa. ._ :77 *l 0 3 l F S S SO 2S 24 177 Illm *2e Pl~9 17 Is I Ise 42 *30 24e LISun 4,449 oil 652 * 1,346 *J 43 1s * 71 339M1 e}} *4 lOF a 2oe 17 2o :s 240 Sia1t 1,874 3S 325 17 274 140 20 *1 412 365
an 1,5SS 2e 207 e 45e its St 67 lid 214211 , e44 II# lid 1 317 35 12 le 3OS 107VW S) 134 is 4 *40 43 3 12 74 1LaT 1,52.3 Si to e . 7n 160 312 SO*5e 257

!Attachment -B lo



I

I

I � I I

i

i

i

I



uu .

Table *.3 U.a. 01Snzacy scts.
ML7MS D028oa 0? 3T U.S. M&OzSmA! J=4

sULXT To ?Z!T.g 23 .s.c. 55C011 42i(Ml

DAM Sj4AC 71 i - s I _

DISTRIC ?AL lA sA- UUAMS Wop$SJ~ tos ~T$__
7th... MA 2,700 501 155 7 432 200 124 1455 4

gt0 97 75 10 212 24 21 4 M 173
I.l 443 74 55 0 Is$ 23 2 21 217 le4
DIm 744 153 42 4 234 17 14 34 32 II$
S33 *77 132 *1 0 203 12 17 14 2 100
M= 1,403 10 32 a 4O5 47 3 439 234 159

_ W_ 41t 24 47 0 12S 12 19 14 110 47
Mt ... Ag 714 145 40 0 154 1 41 13 222 as

laW 23s 14S 44 0 33 3 3 2 79 25
m 233 St 322 24 43 7 3 s0 137 42

zC . e32 140 51 1 l04 3 e IS 74 143 115
M- 2,s22 444 240 7 571 223 29 13 5o1 294
NOZ 1.515 364 184 2 297 77 is 1 251 241
mm 1,814 273 123 01 23 is 71 37 433 its
NX_ . *31 135 45 1100 5 S 4 13 144 36
1M. A50 24 47 O l1 40 21 1 127 * 1
SlM . 76S I 20 0 335 14 4 * 250 126

Mtl la. 537 111 26 5 de 44 75 is 151 75
II- 7,139 3S5 232 41 2,015 251 552 125 1,416 1,335
CL. 3.134 43S 25 1 75 927 13 232 12 S3l- 376
Cr 2,130 225 125 4 502 20 113 55 700 413
CY 6s,22 1.225 523 71 1,702 121 12U 170 1,455 1,014
CLs 4.233 484 23S 7 2,48 Ss 701 is 1.411 7o
a2- 1,441 773 21 0 221 SG 3 is 1i3 94

343 23 35 1 74 17 1 * 117 42
mT- 437 71 32 1 143 33 2n 0 233 70
Mkv- 2.S32 379 441 log 333 la of 74 544 313
O . 2,530 377 140 44 542 23S 22 51 437 470
M" 1,211 123 120 0 237 49 77 1i 431 133
ltw 2,132 249 121 2 540 179 31 0 435 414

lotb.. C. 2,371 230 372 12 490 lit 45 72 446 316
18- 1.033 123 1s 0 415 to 22 2 243 124
316- 28,4 214 114 27 704 317 31 1i 734 574
Cal 554 42 27 0 144 19 22 1 223 54

221 41 S a 34 3 4 3 77 47
m 1,127 241 133 2 213 of 31 7 157 241

Vt- 1.453 74 274 0 241 57 30 13 51 231
VT- 2_ 3 24 52 20 140 22 5 a la 25

lltb..UAt $38 1, 4 is 2 174 24 to 11 243 31
AZ* 424 120 55 1 139 12 t1 I 25 45
Lu 675 34 i5 0 172 11 23 17 233 e4
iA 1.013 103 32 4 442 17 31 15 153 1S5

isa 5,537 594 433 51 1.423 224 215 207 1,42 7J0
^& 11.072 A.L10 s1i 2S4 2,101 314 1,022 445 2,471 1,443
Cap 2,41 3715 215 44 717 243 141 105 il2 372
GM 1,008 ZO 53 50 643 23 12 0 215 100
611 1. 000 204 114 le 131 32 S5 1 1932 43



I
I

I

i

i

i
i

i
I
i
I
i
i

iI



Defendant's Perspective of the court video system

Questionnaire Yes No Unsure
Item N % % %

1. I think that using
TV limited ability to
argue my case 345 31.6 64.3 4.1

2. There were
questions I wanted
to ask but didn't -
because I was on
TV 338 20.1 78.4 1.9

3. I acted or spoke
differently because I
was on TV 349 18.9 79.1 2.1

4. The use of TV
Made me nervous 342 29.2 70.2 6

5. I feel that the
use of TV violated
my legal rights 342 15.2 79.5 5.3

6. If I wasn't on TV
I would have pled
differently 338 10.7 85.5 3.8

7. 1 think that using
TV for court
appearances -is a
good idea 348 721 20.4 7.5

8. I was happy
with my televised
court appearance 344 78.5 19.5 2.0

9. I feel that the
use of TV made my
case go faster 340 84.4 12.1 3.5

Source: Media Technology and the Courts: The Case of Closed Circuit Video Arraignments in Miami, Florida, W. Clinton Terry,1II and Ray Surette, Department of Criminal Justice, Florida International University, North Miami, Florida 33181 (1986).
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In order to preclude the necessity of moving an inmate to court
from prison, would you consider the use of interactive video
technologies useful for the conduct of some pre-trial court
function?

9th Circuit

District Judge Circuit Judge

NUMBER OF VOTES 44 7

Yes 34 (77.3%) 5 (71.4%)

No 10 (22.7%) 2 (28.6%)

11th Circuit

District Judge Circuit Judge

NUMBER OF VOTES 35 5

Yes 31 (73.8%) 5 (83.3%)

No 4 (9.5%) 0 (0.0%)

jAttachment D
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Amendments to Federal Rules of Criminal Procedure

Rule 10 of the Federal Rules of Criminal Procedure shall beamended to read as follows:

Arraignment shall be conducted in open court and shall consistof reading the indictment or information to the defendant orstating to the defendant the substance of the charge and callingon the defendant to plead thereto. The defendant shall be givena copy of the indictment or information before being called uponto plead. The use of video teleconferencing technology, wherethe defendant is not physically present in court, is consistentwith the requirements of this rule.

Rule 43(a) of the Federal Rules of Criminal Procedure shall beamended to read as follows:

(a) Presence Required. The defendant shall be present at thearraignment, at the time of the plea, at every stage of the trialincluding the impaneling of the jury and the return of theverdict, and at the imposition of sentence, except as otherwiseprovided by this rule. During pre-trial proceedings. the use ofvideo teleconferencing technology where the defendant is notPhysically present in court, is consistent with the presencerequirement-of this rule.

Attachment F
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THE FEDERAL JUDICIAL CENTER
FEDERAL JUDICIARY BUILDING
ONE COLUMBUS CIRCLE, N.E.

WASHINGTON, D.C. 20002
William B. Eldridge ((202) 273-4071
Director of Research FAX 273-4021

October 8, 1992

Honorable Wm. Terrell Hodges
United States District Court

for the Middle District of Florida
Post Office Box 1$20

Jacksonville, Florida 32201-1620

Dear Judge Hodges,

Enclosed is the summary of the provisions of district court

local rules dealing with the functions of the probation officers

in cases under the guidelines.

I am sorry this has not reached you sooner, but the move to

our new building has intervened. The move was actually smooth,

but my personal organization is somewhat frazzled.

Copies will be mailed or faxed to whomever you direct.I will

bring sufficient copies with me to the meeting for distribution

there should you wish it.

I look forward to seeing everyone on the rainy coast.

Sincerely yours,

cc: David Adair
John Rabiej -'





SUMMARY OF SENTENCING PROCEDURES
PROVIDED IN DISTRICT COURT LOCAL RULES

REPORT TO
THE ADVISORY COMMITTEE ON CRIMINAL RULES

AND
THE COMMITTEE ON CRIMINAL LAW

OF THE JUDICIAL CONFERENCE OF THE UNITED STATES

Prepared by

Pamela Lawrence
Research Division

Federal Judicial Center
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SUMMARY OF SENTENCING PROCEDURES
IN DISTRICT COURT LOCAL RULES

At the request of the Advisory Committee on Criminal Rules and the
Criminal Law Committee, the Research Division of the Federal Judicial Center
has reviewed sentencing procedures in 90 of the 94 judicial districts. Districts
have promulgated these sentencing procedures as rules, standing or general
orders, internal policy guidelines or scheduling orders. In this report, all these
forms will be referred to as rules.

This report contains descriptions and comparisons of rules as they appear
in publicly available form but provides no information about how the rules are
being implemented nor what results are being obtained. Consequently, any
observed differences or similarities among the texts of rules could, in practice,
prove illusory or exaggerated. To explore these issues, the Research Division
will soon send a survey to Chief United Sates Probation Officers about sentencing
practices, and plans to submit a report with its findings to the committees at
spring meetings.

Most of the rules are based on one of two models, either the Model Local
Rule (Model Rule)l promulgated by the Judicial Conference or that of former
Guideline §6A1.2 (Guideline Rule), the Sentencing Commission's original
proposed approach (withdrawn in favor of a less prescriptive guideline). These
rules vary primarily in the responsibilities of the probation officer (PO) in
resolving disputes about the Presentence Report (PSR).

The Model Rule gives the probation officer a significant role in the dispute
resolution procedures. Parties submit objections to the PO who may require the
parties to meet with him or her. The PO then revises the PSR and, if objections
remain, prepares an addendum. The addendum includes, not the parties'
written objections, but the PO's summary of those objections with his or her
comments. The PO then submits to the court the revised PSR, which the court
may accept as accurate, and the addendum. The Model Rule provides no
opportunity for the parties to submit any additional memoranda in support of
their objections.

In the Guideline Rule, the parties first must seek "informal" or
"administrative" resolution, not included in the record, of their disputes with
the probation officer. Once the probation officer issues the PSR revised to reflect
the results of the informal resolution, the parties file with the court a pleading
entitled "Position of the Parties With Respect to Sentencing Factors" (Position
Paper), in which the parties state their objections to the now-revised PSR. The
probation officer, who also receives a copy of the position paper, prepares an

1 "Recommended Procedures for Guideline Sentencing and Commentary" August 1987
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addendum summarizing the remaining objections, but does not comment on
them. The sentencing judge, with access to the parties' own statements as well as
to the revised PSR (no requirement that it be deemed accurate) and the
addendum, issues tentative findings of fact and conclusions of law. The parties
then have a "reasonable opportunity" to respond, in some cases with additional
memoranda.

The following chart shows the time scheme of the two approaches. For
the Guideline Rule, Kansas's -rule was used as a model.

Model Rule Kansas

Days prior to Sentencing

PO discloses PSR to parties 20 25

Parties notify PO of 10 or more prior to filing
objections to PSR (w/i 10 -days Position Paper

of disclosure; (parties initiate
PO may call conference w/PO.
conference with opposing counsel,
counsel) mandatory unless

no disputes)

Parties file Position Paper no provision 5

PO submits revised PSR
and addendum "prior to sentencing" unspecified

(addendum (addendum does
includes PO's not include PO's
comments) comments)

Judge advises parties
of tentative findings no provision "before imposing

sentence"; parties
have opportunity
to respond, form of
response subject to
discretion of judge

In Table 1, we have divided the rules into five groups: those following the
Model Local Rule closely (30), those following it with some variation (18) (both
groups referred to in this report as "Model Rules"), those following the
Guideline Rule, both closely and with variation (17) (referred to in this report as
"Guideline Rules"), those combining features of both (16) ('Combination
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Rules'), and those which simply provide that objections go directly to the judge
(9) without little or no input from the probation officer ("Direct Rules").

TABLE 1
CATEGORIZATION OF SENTENCING PROCEDURE RULES

MODEL GUIDELINE COMBINATION DIRECT
RULES RULES RULES RULES

Circuit CLOSELY WITH
FOLLOWED VARIATIONS

1st NH, RI -ME, MA PR

2nd CT, NY(E) VT NY(W) NY(N)

3rd DE, NJ, PA(E), PA(W)
PA(M)

4th NC(W), SC, MD NC(M), VA(E) NC(E)
VA(W),
WV(N),
WV(S)

5th LA(E), LA(M), TX(S) MS(N), MS(S) TX(N)
LA(W), TX(E),

TX(W)

6th KY(E), TN(E) MI(W) TN(M), MI(E), OH(N),
TN(W) OH(S)

7th IL(N), IN(N), IL(C), IN(S) IL(S), WI(W)
WI(E)

8th AR(E), MN, MO(E), MO(W), NE SD
AR(W), ND

IA(N), IA(S)

9th ID, WA(E) MT, OR CA(N), AK, AZ, CA(E), CA(C), CA(S),
GUAM, HI WA(W) NV

10th OK(E), KS, UT NM CO
OK(N),

OK(W), WY

11th AL(M), FL(M), GA(N), GA(S) AL(S), FL(S) AL(N)
FL(N), GA(M)

D.C. DC
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Variations on Model Rules (48)

Only a few of the 48 districts that adopted the Model Rule did so verbatim,
but the amount and type of variation was not as much as for the other groups.
Variations on the Model Rule (number of Model Rule jurisdictions adopting the
variation in parentheses) included:

* PO shall or will (rather than may) -require attendance of counsel at conferenc
(3);
* PO may request (rather than require) counsel to meet at conference (1);
* no provision for PO to call counsel to a conference (3);
* addendum to revised PSR includes copies of parties' written objections
(instead of the PO setting forth those objections remaining) (6);
* addendum also to include factual stipulations regarding disputed matters (1)
* no provision for probation officer's comments (required in the Model Rule)
on the remaining objections in addendum (4);
* no provision for addendum to revised PSR (2);
* PO certification of addendum does not include (as does the certification in the
Model Rule) a certification that the addendum fairly states any remaining
objections (5);
* no provision for certification of the addendum by PO (4)
* submission of additional memoranda after issuance of revised PSR (not
provided for in Model Rule) (2);
* additional formalized court proceedings, either an evidentiary hearing,
conference, or review of materials to determine necessity of additional
conference and proceedings (3);
* revised PSR, except as objected to, will (instead of may) be deemed accurate (4);
* historical facts in PSR will be prima facie evidence of those facts; court may
review applications of guidelines de novo even without objections (2);
* the revised PSR and its addendum shall be the tentative findings of the court
(1);
* objections not presented to probation officer will not be considered (instead of
being considered for good cause) (2) or will be deemed waived (1);
* no provisions for additional objections are made (9); and
* the court may issue tentative findings and give parties an opportunity to
respond (a Guideline Rule provision) (2).
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Variations on Guideline Rules (17)

For the Guideline Rule, variations (induding some borrowed from the
Model Rule) on the procedure for resolving objections to the PSR include:

* parties file written (rather than communicating in an unspecified fashion)
objections to PSR to begin informal resolution (6);
* Position Papers filed before informal resolution period, instead of after (2)
* no provision for mandatory presentence conference (3);
* addendum includes parties' written objections (4);
* no provision for addendum (1);
* in lieu of Position Paper, parties file statement of unresolved objections (1);
* PO files additional addendum after parties file Position Papers (1)
* court issues two sets of tentative findings, one at least five days prior to
sentencing hearing and one "before imposing sentence". Parties respond to both,
the first time in writing three days prior to sentencing and the second time orally
at the sentencing hearing (1); and
* no provision for the tentative findings procedure (6).

Some of the variations among the Guideline Rules were borrowed from
the Model Rule:

* PO officer may require presentence conference (1);
* PO comments in the addendum on the parties' objections (4); and
* court may accept PSR as accurate (2).
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Combination Rules (16)

These rules each borrowed some elements from the Model Rule
procedure and some from the Guideline Rule procedure, but used them in
different ways. Table 2 summarizes the variations in the Combination Rules
jurisdictions. Note that Ohio South, the last line, also has a second revised PSR
and addendum following the second round of Position Papers or Written
Objections.

TABLE 2
SUMMARY OF COMBINATION RULES PROVISIONS

DISTRICTS INFORMAL POSITION PO- REVISED INFORMAL POSITION
RESOLUTION PAPERS OR INITIATED PSR ISSUED RESOLUllON PAPERS OR
INITIATED WRITTEN RESOLUllON INITIATED WRITTEN

BY PARTIES OBJEClIONS BY PARTIES OBJECTIONS

MO(W) Yes Yes Yes Yes NO Yes

PA(W), Yes yes Yes 'Yes NO b 7

PR,
WA(W)

AK -AZ, N Yes Yes Yes NO yes
CA(E),

IL(C), NE,
OH(N),
TX(N)

IN(S), Yes Yes Yes NO NO
M l(E),

NM, NC(E)

OH(S) Yes Yes Yes Yes Yes

Thirteen (13) of these jurisdictions require that PO prepare an addendum,
with twelve (12) requiring the PO's comments and two (2) requiring that the
parties' written materials be included. 'Ten (10) of these districts also require that
the judge announce tentative findings, usually prior to sentence, and provide
some opportunity for the parties to respond.
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Direct Rules (9)

Of the direct rules, four (4) have an informal conference requirement.
One (1), Alabama North, requires counsel involvement in the preparation of the
PSR, including, meeting with the PO. Only one (1) jurisdiction requires an
addendum to the initial PSR, but without comment; none require a revised PSR.

Variations on All Rules

A. Presentence Report Preparation
1. PSR preparation may/may not begin before determination of guilt

May (4) May not (5)

2. Parties provide written statements to PO to assist in preparation of PSR (12)

Counsel for government only (4)

Counsel for both parties simultaneously (5)

Counsel for government first, with defense counsel filing response later (3)

3. Counsel meet with PO during PSR preparation in an effort to resolve and/or
isolate disputes (3)

4. Counsel may be present at interview (3)

B. Sentencing
1. Sentencing Date

Sentencing to occur within (time) after determination:

8 weeks (1) 60 to 70 days (5) 90 days (2) between 91 and 126 days (1)

Sentencing to occur no earlier than (time) after determination of guilt):

50 days (1) 8 weeks (1) 60 to 70 days (21) 80 days (1) 90 days (1)

Sentencing to occur no earlier than (days) after disclosure of PSR

10 days after final PSR (1) 20 days after first PSR (3)

2. Earlier sentencing when defendant in custody (3)

3. Provisions facilitating earlier sentencing in absence of objections (3)
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C. PSR Disclosure
L PSR Disclosure Date

PSR disclosed at least (number of days) BEFORE sentencing

35 days (3) 30 days (8) 25-28 days (21) 20 or 21 days (25) 10 days (4)

PSR disclosed within (number of days) AFTER determination of guilt

35 days (7) 40 days (3) 45 days (2) 49 days (1) 55 days (1)

PSR disclosed no later than (number of days) AFTER determination of guilt

30 days (1)

PSR disclosed within 35 days if defendant is in custody and within 50 days if
defendant is at liberty (1) (Note: sentencing dates also vary in this district
depending on the status of the defendant)

2. PSR Disclosed to:

Counsel and defendant (43)
Defense counsel must review report with defendant (2);
Disclosure to defense counsel constitutes disclosure to defendant (1);

Counsel or defendant if pro se (6)
Defense counsel must disclose the report to the defendant (2).

Counsel only (25)
Counsel is responsible for disclosing/reviewing the report with the

defendant (14);
Disclosure to defense counsel constitutes disclosure to the defendant (1).

"Parties" (12) Unspecified (3) Defendant alone (1)

3. Disclosure effected by:

Physical delivery, availability one day after oral communication, mailed (45)

Physical delivery or mail (14) Mail (10) Available in probation office (7)

PO "shall furnish" or "shall provide" (2) Unspecified (11)

At discretion of Chief Probation Officer, disclosure at a "disclosure conference"
w/ defendant and defense counsel present (1).
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Summary of Sentencing Procedure Rules Page 9
Federal judicial Center

D. Objections to PSR In Districts without Informal Resolution (67)

1. Deadline for objections

Deadlines calculated from day of disclosure

5 days (6) 7 days (3) 10 days (37) 11 days (4)
14 days (5) 15 days (5) 17 days (1)

Deadlines calculated prior to sentencing

5 days prior (3) 10 days (1) 21 days (1) 25 days (1)

2. Form of objections

Written/Position Papers (46)

Oral but PO may require confirmation in writing (8)

Oral but must be confirmed in writing (10) (in three jurisdictions, writing not
required if probation officer "accedes forthwith" to objection)

Unspecified (3)

3. Objections signed by defendant and defense counsel (3)

4. Material facts in objections may be attributed to defendant; if false, possible
penalty for obstruction of justice (1)

5. Counsel must positively affirm no objections (7)

E. Informal Resolution (Guideline Provision) (23)

1. Initiation of Informal Resolution

Counsel shall communicate/contact PO (means unspecified) (16)

Initiated by Position Papers of the Parties with Respect to Sentencing (q6A1.2 of
Guidelines) or similar Sentencing Statement (3)

Initiated by Written Objections (4)
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Summary of Sentencing Procedure Rules Page 10
Federal Judicial Center

F. Conference to Resolve Objections

1. Model Rule: "PO may require counsel to meet' and variations (60)

PO may require parties to meet to resolve disputes (55)

PO shall require parties to meet to resolve disputes (3)

PO may request parties to meet to resolve disputes (2)

2. Guideline Rule formulation: 'Presentence conference mandatory unless no
disputes"(18)

3. No requirement for conference (12)

4. Parties File Position Papers/Written Objections after Informal Resolution (14)

G. Revised PSR and Addenda

1. Revised PSR and/or addendum required (82)

With comments by PO (56)

With written materials of counsel attached (12)

With certification that revised PSR and addendum have been disclosed (4)

With certification, that revised PSR and addendum have been disclosed and that
the addendum fairly states the remaining objections (48)

2. Deadline for Delivery of Revised PSR and Addendum to Judge

Delivery calculated prior to sentencing

2 days (1) 3 days (3) 5 days (18) 7 days (6)
10 days (9) 11 days (1) 14 days (2) 15 days (2)

Delivery calculated as days after receipt of objections

4 days (1) 5 days (1) 10 days (3) 12 days (1) 15 days (1)

Other

within 14 days from disclosure of PSR (1)
within 80 days from determination of guilt (1)
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Summary of Sentencing Procedure Rules Page 11
Federal Judicial Center

Wednesday before sentencing date (1)

"Prior to Sentencing"'/ upon completion of processing/ other unspecified (29)

H. Parties File Position Papers/Sentencing Memoranda/Statement, of
Remaining Objections After Issuance of Revised PSR and/or Addendum (13)

I. Effect of PSR

PSR may be accepted as accurate (46)

PSR shall or will be accepted as accurate (5)

Historical facts of PSR shall be accepted as prima facie evidence; court may
conduct de novo review of guideline applications, even if not objected to (2)

Revised PSR and addendum serve as court's tentative findings (1)

J. New Objections or Sentencing Factors Allowed/Not Allowed

1. Allowed (57)

New objections allowed even if not raised with PO, upon a showing of good
cause (54)

or raised to revised PSR (1)
or not raised prior to a certain time before sentencing (1)

New objections allowed even if not raised within a certain time prior to
sentencing, upon a showing of good cause (1)

New sentencing factors permitted to be raised upon reasonable notice (2)

2. Not allowed (13)

New objections deemed waived if not filed (4)

New objections not permitted (8)

New sentencing factors will not be taken into consideration (1)

3. No mention of new objections (20)



I �



Summary of Sentencing Procedure Rules Page 12
Federal judicial Center

K. Announcement of Tentative Findings and Opportunity to Respond

1. Judge Shall Issue Tentative Findings (18)
Only when no evidentiary hearing is required (1)
Only if court concludes that disputes can be resolved prior to hearing (1)
Only when appropriate to permit court to correct errors and oversights (1)

2. Judge Shall Issue Tentative Findings Two Times (1)

3. Judge May Issue Tentative Findings (3)

4. Time of Issuance of Tentative Findings
Prior to imposition of sentence (8)
At least three days prior to sentencing hearing (1)
At least five days prior to sentencing hearing (1)
At least seven days prior to sentencing hearing (1)

5. Reasonable Opportunity to Respond (18)
Manner and form of response to be decided by judge (5)
Parties should be prepared to make arguments and present evidence at

hearing (1)
Written response specified (1)
Hearing may be continued if necessary (3)
Hearing only to be continued under extraordinary circumstances (2)

L Court resolution of disputes

1. Court may accept reliable evidence from PO or the parties (56)

2. Court may accept reliable evidence from PO or parties, and disputes are to be
resolved on a preponderance of the evidence (1)

3. Court may accept reliable evidence from the parties (2)

4. Court may accept relevant evidence w/o regard to its admissibility at trial, as
long as there are sufficient indicia of reliability (4)

5. Court may accept both reliable evidence and relevant evidence w/o regard to
its admissibility at trial as long as there are sufficient indicia of reliability (2)



1, , 6 ,

i

1�

I



L RALPH MECHAM ADMINISTR'riVE OFFICE OF THE
DIRECTOR UNITED STATES COURTIS
JAMES E. MACKLIN, JR.
DEPUTY DIREC11OR WASHING-ION D.C. 20544

October 1, 1992

MEMORANDUM TO THE SENIOR STAFF

SUBJECT: Actions of the Judicial Conference, September 22, 1992

Attached is a copy of the Preliminary Report of JudicialConference actions of September 22, 1992. Many decisions made bythe Conference require action on our part, and the responsibleoffices are noted in the left margin of the Preliminary Report.The action required is, for the most part, self-explanatory. Ifa particular item is unclear, please contact Jim Macklin, KarenSiegel or me.

Please report back on the status of your activities no laterthan October 23, 1992.

Attachment

cc: Honorable Gustave Diamond

A( R DTO
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*ff 1JIBllflAIL Coi TRJ51fDI© O THIE IIJMIIEDDU <TAITI
WASHINGTON, D.C- 20544

THE CHIEF JUSTICE 
L. RALPH MECHAMOF THE UNITED STATES 

SeLeRaL yPresiding

PRELIMINARY REPORT
JUDICIAL CONFERENCE ACTIONS

September 22, 1992
*** ***** ************ *'**** **

All of the following matters which require the expenditureof funds were approved by the Judicial Conference subject to theavailability of funds, and subject -to whatever priorities theConference might establish for the use of available resources.

At its September 22, 1992, session, the Judicial Conference:

Committee on Automation and Technology

JD Disapproved a policy on the standard electronic citation ofopinions.

JD Approved an amended lawbook list for magistrate judges.
Committee on Administration of the Bankruptcy System

Bky Div. Declined to support an amendment to 28 U.S.C. § 157(c)(2)
that would provide for implied consent to final,determination by a bankruptcy judge in a non-coreproceeding.

Bky Div. Approved the amendment of existing bankruptcy administratorregulations in light of the standing conferred bylegislation.

Bky Div. Designated Fayetteville as an official duty station for abankruptcy judge in Arkansas.

Bky Div. Approved a requirement for a full field backgroundinvestigation for future chapter 13 standing trustees and aname check investigation for chapter 7 trustees in thosedistricts served by the bankruptcy administrator program.
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Preliminary Report

Committee on the Budget

Approved alternative, or lower, budget requests for fiscalBUD year 1994, subject to amendments necessary as a result of(a) new legislation, (b) actions of the Judicial Conferenceor (c) other reasons the Director of the AdministrativeOffice considers necessary and appropriate, not to exceed atotal increase of 29 percent over the fiscal year 1993budget appropriation.

Committee on the Codes of Conduct

EEOSP Approved revisions to the Code of Conduct for United StatesJudges.

IJC$ Adopted a resolution commending Judge Walter Stapleton forhis service to the Conference as Chairman of the Committeeon Codes of Conduct.

Committee on Court Administration and Case Management
CAD Encouraged the district courts to provide to part-timemagistrate judges who perform their duties in federal courtspace the same level of administrative support afforded tofull-time magistrate judges, to the extent feasible.
CAD Regarding the experimental use of videotape as the recordon appeal (pending decision-on the use of this method atthe September 1993 session), authorized participatingdistrict courts to continue the use of the videotapingsystems beyond the end of the two-year experiment, and- authorized participating appellate courts to continue toaccept videotape as the record -on appeal:from pilotdistrict courts.

CAD Directed the Administrative Office to provide for fullcertification of interpreters in Cantonese (Chinese),* Ilocano, Korean, Mandarin (Chinese), Punjabi, Tagalog andVietnamese; modified certification of interpreters inArmenian, Japanese, Laotian and Polish; and "OtherwiseQualified" status in Mein.

EEOSP With regard to bias in the federal judiciary, adopted aresolution encouraging all circuits to sponsor educationalprograms for judges, attorneys, supporting personnel andall others within the judicial branch to sensitize them to

2
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Prelimninary Report

the concerns and effects of bias based on race, ethnicity,gender, age, and disability. The Conference encouraged allcircuits to report to the Committee on Court Administrationand Case Management on action taken to implement thisresolution.

CAD Amended the schedule of fees for the United States ClaimsCourt to include a $25.00 fee for checks paid into thecourt which are returned for a lack of funds.
CAD/Bky With regard to bankruptcy fees, approved the collection ofDiv. an administrative fee of $30 in all chapter 7 and 13 cases,in lieu of noticing fees which currently exist for thesechapters under 28 U.S.C. S 1930(b). The BankruptcyCommittee shall study and propose an alternative feearrangement for chapter 11 and 7 asset cases, and if theresults of the study conclude that substantial funds couldbe raised by the chapter 11 and 7 asset case fees, thensuch fees, rif passed by the Congress, would replace the $30administrative fee.

CAD/LPA Supported an amendment to 28 U.S.C. 1914(a) to increase thecivil case filing fee from $120.00 to $150.00

LPA Supported section 9(b) of the draft Claims Court Technicaland Procedural Improvement Act of 1991, concerning hearingsin foreign countries, with the proviso that the section beamended to include an interlocutory appeal provision,similar to that provided in 28 U.S.C. S 256(b) for theCourt of International Trade.

Committee on Court and Judicial Security

Endorsed a policy that the District Court SecurityCSo Committees, in Conjunction with the United States MarshalsService, at least every two years, should present a programon security to all judicial officers and court employees.The program should be tailored to address.local conditionsand should include a plan for dealing with civil unrest.
Committee on Defender Services

LPA/DSD Agreed to seek legislation that would amend the CriminalJustice Act to eliminate the requirement that a districthave 200 CJA appointments annually in order to establish afederal public or community defender organization.

3
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Preliminary Report

LPA/DSD Endorsed legislation that would authorize the payment of
legal expenses of persons providing services pursuant to
the Criminal Justice Act, where such expenses arise from
representation in connection with an investigation (which
results in no adverse action) of conduct in the course of
that person's official duties.

DSD Approved the modification of the requirement for an annualreport on CJA panel attorney compensation in excess of
$24,000 to include only those attorneys earning in excess
of $50,000 during the preceding year.

Committee on Federal-State Jurisdiction

Adopted a resolution commending former Chairman Thomas M.JCS Reavley for his service to the Federal-State Jurisdiction
Committee and to the Conference.

Committee on the Judicial Branch

LPA/JD Opposed enactment of H.R. 4530, 102d Cong., 2d Sess., as
currently drafted, on grounds that its provisions would
1) impose unjustifiable administrative burdens; 2)
unnecessarily require advance clearance for travel plainly
appropriate in purpose and scope; 3) create ambiguities
regarding the availability of funds for official travel and
the travel authority of the Federal Judicial Center and the
Sentencing Commission; and 4) curtail judiciary access to
the expertise found in other federal agencies.

Committee on Judicial Resources

LPA/SD Authorized transmittal to Congress of a request for nine
additional court of appeals judgeships--.

LPA/SD Authorized transmittal to Congress of a request for anadditional five permanent and eleven temporary district
judgeships and the conversion of one roving position to
permanent in the State of Kentucky.

LPA/SD Authorized transmittal to Congress of detailed data showingthe impact on the judgeship requirements of the U.S.
district courts of eliminating or limiting diversity
jurisdiction.

4





Preliminary Report

HRD Approved for FY 1994, the addition of fifteen permanent
positions, three temporary positions, and six permanent
JSP-14 data network administrator positions for circuit
executives offices in ten circuits.

CAD/HRD Approved for FY 1994,. the addition of fifteen attorney andfive secretarial positions for preargument attorney offices
in eight courts of appeals.

CAD/HRD Approved a new staffing formula for district court clerks'
offices' with the understanding that any resulting increases
bephased-in over five years and that allocations be made
to offices on the basis of need.

CAD/HRD Approved one additional court reporter for Georgia(Northern), for funding in FY 1993, upon confirmation of
the first replacement judge.

CAD/HRD Approved the addition of ten court interpreter positionsfor FY 1994, one each for the District of Columbia, Florida
(Southern), New York (Eastern), and Washington (Eastern);
three for New York (Southern); and three for temporary
assignments to courts with special needs.

SFD Approved for FY 1994, 35 additional positions to beallocated to court units to perform project coordination
functions for major space and facilities projects.

CAD/HRD Amended the bankruptcy clerks' work measurement formula todelete the deviation factor and to include a judgeship
factor of 1.5 per judgeship approved by Congress.

Bky/HRD Approved for FY 1994, seven additional positions in
bankruptcy administrator offices.

HRD/CAD/!' Eliminated the restrictive grade provision for bankruptcy
PROB clerks,, chief probation officers, and chief pretrial

services officers. In lieu thereof, the Conference
- instituted a new provision that would allow for an increase

in the grade of district court clerks in those instances
where the grade of the district court clerk would otherwise
be lower than the grade of either the bankruptcy clerk, the
chief probation officer or the chief pretrial services
officer in the same'district; provided, that the Chief
Judge certifies that 1) the court has assigned
responsibilities to the district court clerk equal to or

5
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greater than the responsibilities of the other unit headsin the district court and, 2) the district court clerk isresponsible for performing certain administrative supportfunctions for the other units of the district court.

HRD Approved an upgrade to JSP-18 for the Clerk of the UnitedStates Court of Appeals for the Ninth Circuit.

Regarding chief deputies and other second-in-commandHRD positions, approved a one grade gap between target gradesof court unit executives and type II second-in-command
positions, with no second-in-command classification
exceeding a cap of JSP-16; approved the necessary changesto the Judiciary Salary Plan's chief deputy positionspolicy to broaden its coverage to deputy circuit
executives, and deputy chief probation and pretrialservices officers; and approved an upgrade from JSP-13 toJSP-14 for deputy circuit librarians.

HRD Approved revision of the landmark job standard for systemsmanager JSP-13 to allow for its joint use by probation andpretrial services offices which have implemented, orshortly will implement, PACTS.

HRD Approved the upgrade of assistant librarians in circuitheadquarters libraries from JSP-11 to JSP-12.

HRD Approved revisions to the landmark job standard forfinancial administrators to allow for JSP-9 financialspecialists to support JSP-11 financial administrators, andJSP-ll financial specialists to support JSP-12 financialadministrators.

HRD Approved an administrative officer landmark job standard atJSP-ll.

LPA/HRD Agreed to seek amendment of 5 U.S.C. S 6304(f) to includecourt unit executives in the exemption from the limitationon annual leave accumulation.

HRD Approved revisions to the Within-Grade Increase Policy toprovide a two-level rating process, acceptable andunacceptable, and to require the filingof a report to theAdministrative Office only if an unacceptable rating isgiven.

6
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Disapproved a motion to increase the target grades ofjudges' secretaries from JSP-11 to JSP-12, for persons whohave served as secretaries to federal judges for a minimumof 10 years and have been at step 10 of JSP-ll for at leastone year.

Committee on the Administration of the Magistrate Judges System

Adopted revised "Regulations of the Judicial Conference ofMJD the United States Establishing Standards and Procedures forthe Appointment and Reappointment of United States
Magistrate Judges."

MJD Approved changes in specific magistrate judge positions.

Designated the new full-time magistrate judge positions atMJD Worcester (or Boston), Massachusetts; New Haven,
Connecticut; New York City, New York; Los Angeles (or LongBeach), California; and Tampa, Florida, for acceleratedfunding in fiscal year 1993.

Committee on Rules of Practice and Procedure

RCSO Endorsed a request to the Chief Justice that he reactivatean Advisory Committee on the Federal Rules of Evidence withthe suggestion of some overlapping membership with theAdvisory Committees on the Federal Rules of Civil andCriminal Procedure,, and further that the Chief Justiceappoint a reporter to serve the reactivated Evidence RulesCommittee.

Approved proposed amendments to Rules 3, 3.1, 4, 5.1, 6,RCSO 10, 12, 15f 25, 28, and 34 of the Federal Rules ofAppellate Procedure and to Forms 1, 2, and 3; and agreed totransmit them to the Supreme Court for its considerationwith the recommendation that they be approved by the Courtand transmitted to Congress pursuant to law.

Approved proposed new Rule 26.3 and amendments to Rules 1,RCSO 3, 4, 5, 5.1, 6, 9, 12, 16, 17, 26.2, 32, 32.1, 40, 41, 44,46, 49, 50, 54, 55, 57, and 58 of the Federal Rules ofCriminal Procedure; and agreed to transmit them to theSupreme Court for its consideration with the recommendationthat they be approved by the Court and transmitted toCongress pursuant law.

7
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Preliminary Report

RCSO Approved a proposed amendment to Rule 8 of the RulesGoverning Section 2255-Proceedings; and agreed to transmitit to the Supreme Court for its consideration with therecommendation that it be approved by the Court andtransmitted to Congress pursuant to law.

RCSO Approved proposed new Bankruptcy Rule 9036, and proposedamendments to Bankruptcy Rules 1010, 1013, 1017, 2002,2003, 2005, 3009, 3015, 3018, 3019, 3020, 5005, 6002, 6006,6007, 9002, and 9019; and agreed to transmit them to theSupreme Court for its consideration with a recommendationthat they be adopted by the Court and transmitted toCongress pursuant to law.

RCSO Approved proposed amendments to Official Bankruptcy Forms5, 9B, 9D, 9F, and 9H.

RCSO Approved a proposed amendment to Rule 4 of the FederalRules of Civil Procedure and the proposed adoption of Forms1A and lB as modified by alternative language proposed bythe Committee regarding the extraterritorial service ofprocess, and the proposed abrogation of Form 18-A; andagreed to transmit these proposals to the Supreme Court forits consideration with the recommendation that they beapproved by the Court and transmitted to Congress pursuantto law.

RCSO Approved new Civil Rule 4.1; proposed amendments to CivilRules 1, 5, 11, 12, 15, 16, 26, 28, 29, 30, 31, 32, 33, 34,36, 37, 38, 50, 52, 53, 54, 58, 71A, 72, 73, 74, 75, and76; proposed new Form 35; and proposed amendments to Forms2, 3, 34, and 34A; and agreed to transmit them to theSupreme Court for its consideration with the recommendationthat they be approved by the Court and transmitted toCongress pursuant to law.

RCSO Declined to approve proposed amendments to Civil Rule 56.

RCSO Approved proposed amendments to Rules 101, 705, and 1101 ofthe Federal Rules of Evidence, and agreed to transmit themto the Supreme Court for its consideration with therecommendation that they be approved by the C purt andtransmitted to Congress pursuant to law.
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Preliminary Report

Committee on Space and Facilities

SFD Amended the United States Courts Design Guide byincorporating technical and editorial changes and
recommendations from the General Services Administration.

SFD Amended the United States Courts Design Guide by changingthe finish standards for grand jury hearing room suites,the space standard for fitness facilities, and the space
standard for circuit judges' chambers, and by adding aspace standard for news media rooms.

Committee to Review the Criminal Justice Act

Approved a resolution requesting the Defender ServicesJudge Diamond Committee to undertake a detailed review of the "InterimReport of the Committee to Review the Criminal Justice Actof the Judicial Conference of the United States" and reportback by January 15, 1993.

9
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Rule 32. Sentence and Jtddgnent

(a) IN GENERAL.

(b) PRESENTENCE INVESTIGATION

(1) In General (When Made)(now (a))

(2) Presence of Counsei (now (c)(2))

(3) Presentence Report (now (c)(3))

(4) Disclosure and Resolution of Disputes (now
(c)(4))

(c) SENTENCING HEARING (now (a))

(1) In General, Time for Hearing (now (a)(l))

(2) Procedures (now (a)(1)(A) to (E))

(3) Presentation of Evidence and Consideration of
Report (now tc)(4)(F))

(4) testiiony of Victims (now (d))

(5) Production of Statements at Sentencing
Hearing (now (f)).

(6) Notification of Right to Appeal (now (a)(2))

(d) PLEA WITHDRAWAL (now (e0)

(e) JUDGHENT (now (b))
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Rule 412.

(a) Notwithstanding Rule 404, evidence of past sexual behavior

or predisposition of an alleged victim of sexual misconduct is

not admissible in any civil or criminal proceeding except as

provided in subdivision (b).

(b) Evidence of the past sexual behavior or predisposition of an

alleged victim of sexual misconduct may be admitted under the

following circumstances:

(1) evidence of specific instances of sexual behavior with

persons other thaul the person whose sexual misconduct is alleged

if offered to prove that another person was the source of semen

or injury;

(2) evidence of specific instances of sexual behavior with the

person whose sexual misconduct is alleged if offered to prove

consent;

(3) evidence of specific instances of sexual behavior if offered

under circumstances in which exclusion would violate the

constitutional rights of a defendant in a criminal case or in a

civil case would deprive the trier of fact of evidence which is

essential to a fair and accurate determination of a claim or

defense D f

(4) evidence of reputation or opinion i n a civil case

in which exclusion of the evidence would deprive the trier of

fact of evidence which is essential to a fair and accurate

determination of a claim or defense.
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(c) No evidence covered by this rule s*a±i be admitted unless

the party offering it files a motion under seal, not less than 15

days prior to trial or at such other time as the court may

direct, seeking leave to offer the evidence at trial. The motion

must describe with particularity the evidence and the purposes

for which it is offered. The court shall permit any other party

as well as the alleged victim to be heard in camera on the motion

and shall determine whether the evidence will be admitted, the

conditions of admissibility and the form in which the evidence

may be admitted. The court may otion to be made under

seal during trial if-a-party-Gla&i good cause for not making a

pr.etrial motions and the court $a confider the motion if--it

findszugodc-ause-shewn. The motion and the record of any in

camera proceeding shall remain under seal during the course of

all further proceedings both in the trial and appellate courts.
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COMMITTEE ON RULES OF PRACTICE AND PROCEDURE

OF THE

JUDICIAL CONFERENCE OF THE UNITED STATES

WASHINGTON, D.C. 20544
ROBERT E. KEETON CHAIRMEN OF ADVISORY COMMITTEES

CHAIRMAN KENNETH F. RIPPLE
APPELLATE RULES

SAM C. POINTER, JR.JOSEPH F. SPANIOL, JR. CIVIL RULES
SECRETARY WM. TERRELL HODGES

CRIMINAL RULESSeptember 14, 1992 EDWARD LEAVY
BANKRUPTCY RULES

TO: ALL MEMBERS OF THE ADVISORY COMMITTEE ON CRIMINAL RULES

RE: Item II C 4 of the agenda for the meeting
of October 12 - 13 in Seattle.

Enclosed is some updated material relating to Item II C 4 on the agenda of our
upcoming meeting. This enclosure is intended to replace the letter from Professor
Ehrhardt to Judge O'Brien dated June 23, 1992.

I am very much looking forward to seeing all of you in Seattle.

Warm personal regards.

Cordially,

Wm. Terrell .ges

enclosure

c: Honorable Robert E. Keeton
Mr. William R. Wilson
Professor David A. Schlueter
Professor Charles W. Ehrhardt

C'\
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The Florida State University
% v Tallahassee, Florida 32306-1034

College of Law July 14, 1992

Judge Donald E. O'Brien
U.S. District Court
Post Office Box 267
Sioux City, Iowa 51102

Dear Judge O'Brien:

I am enclosing the Proposed Amendments to Rule 16 which you
requested that I draft.

There is a proposal (Alternative 1) which requires the
government to specifically identify otherwise discoverable
materials which name or clearly refer to a defendant who files such
a request. This amendment does not expand the materials which a
defendant may discover under Rule 16 but only imposes upon the
government the obligat on to identify those materials which
specifically name a defendant. Additionally, other documents which
refer to the defendant by an alias or nickname should be
identified.

Alternative 2 is another approach to the problem. When a case
involves multiple defendants and has voluminous documents, the
government usually will have a method of identifying the documents
which are relevant to e ch defendant. If such a method is pre-
existing, this amendment requires the government to produce it on
request. Using this aid, defense counsel can eliminate much wasted
time.

To address the concern that the prosecution may in good faith
overlook a single document naming a defendant, I have included a
provision which would de IL with this problem. The provision gives
the trial judge the discretion to rule in the interests of justice.
It is modeled on a si ilar provision of the Florida Rules of
Criminal Procedure, where it has worked well.

I appreciate the opportunity to provide input on this
important issue. Please let me know if I can be of further
assistance.

Charles W. ardt
Ladd Professor of Evidence

CWE:jvs
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\PROPOSED AMENDMENTS
TO RULE 16
OF THE FEDERAL RULES OF CR1IMINAL PROCEDURE

RULE 16(a)(1)(C).

Alternative 1

(C) Documents and Tangible Objects. Upon request of the defendant
the government shall permit the defendant to inspect and copy or
photograph books, papers, documents, photographs, tangible objects,
buildings or places, or copies or portions thereof, which are
within the possession, cu tody or control of the government, and
which are material to the preparation of the defendant's defense or
are intended for use by the government as evidence in chief at the'trial, or were obtained f rDm or belong to the defendant. U-p-"`---"

m aterials~~s et forth in~ t~iis par~graph' Wh1SRI dI r ... ....... .. . h

COMMENT

Alternative 1 adds a final sentence to the presently existing Rule
16(a) (1) (C) requiring the government to specifically identify
discoverable materials w1iich "directly name the defendant or
clearly refer to the defendant."

Alternative 2

(C) Documents and Tangible Objects. Upon request of the defendant
the government shall permit the defendant to inspect and copy or
photograph books, papers, documents, photographs, tangible objects,
buildings or places, or ¶opies or portions thereof, which are
within the possession, cuEtody or control of the government, and
which are material to the pr eparation of the defendant's defense or
are intended for use by the government as evidence in chief at the
trial, or were obtained from or belong to the defendant. tp -An

defend~~ant iany. eith e1crnie or ote ehd f'n n o......
set forth 0h this paagralhi:::e>:'f.::.'.-ni: ..... ::. an, Defa:.sy:.:. ...... ..... :.:f.:.:.:::f> ........::.:f :-:.S:WO .

COMMENT

Alternative 2 adds a final sentence to Rule 16(a) (1) (C) which
encompasses a different approach to the problem. Most prosecutions
of multiple defendants have multiple counts in the indictment. The
government usually has some method of identifying which documents
are relevant to each of th separate counts. Upon the defendant's
request, this amendment would require the government to produce
such an index or other organizational method, if it already exists.
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RULE 16(a)(4).

The court may prohibit the government from introducing in evidence
any of the foregoing material not disclosed, so as to secure and
maintain fairness in the just determination of the cause.

COMMENT

In order to deal with the inadvertent failure of the government to
identify the materials which directly implicate a defendant, this
amendment provides that the trial court has wide discretion in
dealing with the matter in order to secure and maintain fairness in
the just determination of the cause. This provision is identical
to Florida Rule of Criminal Procedure 3.220(a)(1)(xiii).

The provision may be unnecessary in light of Rule 16(d)(2) which
seems'to provide this same discretion.
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