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MINUTES |[DRAFT]
of
THE ADVISORY COMMITTEE
on
FEDERAL RULES OF CRIMINAL PROCEDURE

October 19-20, 2000
San Diego, California

The Advisory Committee on the Federal Rules of Criminal Procedure met at San
Diego, California on October 10 and 20, 2000. These minutes reflect the discussion and
actions taken at that meeting.

L CALL TO ORDER & ANNOUNCEMENTS

Judge Davis, Chair of the Committee, called the meeting to order at 8:30 a.m. on
Thursday October 19, 2000. The following persons were present for all or a part of the
Committee's meeting:

Hon. W. Eugene Davis, Chair

Hon. David D. Dowd, Jr.

Hon. Edward E. Carnes

Hon. John M. Roll

Hon. Susan C. Bucklew

Hon. Tommy E. Miller

Prof. Kate Stith

Mr. Darryl W. Jackson, Esq.

Mr. Donald J. Goldberg, Esq.

Mr. Lucien B. Campbell

Mr. Laird Kirkpatrick, designate of the Asst. Attorney General for the Criminal
Division, Department of Justice

Prof. David A. Schlueter, Reporter

Also present at the meeting were: Hon. Anthony J. Scirica, Chair of the Standing
Committee, Hon. A. Wallace Tashima, member of the Standing Committee and liaison to
the Criminal Rules Committee, Mr. Roger Pauley of the Department of Justice; Mr. Peter
McCabe of the Administrative Office of the United States Courts, Mr. John Rabiej Chief
of the Rules Committee Support Office of the Administrative Office of the United States
Courts; Professor Joseph Kimble and Mr. Joseph Spaniol, consultants to the Standing
Committee.

Judge Davis, the Chair, welcomed the attendees and noted the presence of a new
member of the Committee, Mr. Donald Goldberg.
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[Later in the meeting, Judge Davis acknowledged the dedicated efforts and
contributions of Judge Dowd and Mr. Jackson as members of the Committee. He noted,
with gratitude their service to the Committee and that they would be missed.]

IL APPROVAL OF MINUTES

Mr. Jackson moved that the minutes of the Committee's meeting in New York

City in April 2000 be approved. The motion was seconded by Judge Miller and carried
by a unanimous vote.

III. STATUS OF PENDING AMENDMENTS BEFORE
THE SUPREME COURT

Professor Schlueter informed the Committee that amendments to Rules 6, 7, 11,
24(c), 32.2, and 54 (approved by the Supreme Court on April 17, 2000) had been
forwarded to Congress. Barring any additional action by Congress, those changes will go
into effect on December 1, 2000.

IV. CRIMINAL RULES UNDER CONSIDERATION

A. Report on Status of Restyling Project—Rules Approved for
Publication

Professor Schlueter reported that the Standing Committee at its June 2000
meeting in Washington had approved the Committee’s recommendation to publish two
separate packages of rules for public comment. The first package, known as the “style”
package contains the proposed style changes to the criminal rules. The second package
contains ten rules, and is known as the substantive package. Those amendments include
not only the style changes proposed but also major changes in practice. Both packages
contain “Reporters Notes” that explain that the reader should be aware that there are two
separate packages.

He also noted that dates and places had been set for public hearings on the
proposed amendments.

B. Review of Suggested Changes from the Style Subcommittee

Judge Davis noted that the Standing Committee’s Style Subcommittee had
reviewed the style package and had made a number of suggested changes to the published
rules. He also noted that Professor Schlueter had prepared a memorandum addressing the
proposed changes, with a view toward assisting the Committee in deciding whether to
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make the changes. Judge Davis continued by stating that the plan was for the two
subcommittees to review the proposed changes and report their recommendations to the
full Committee for action.

Professor Schlueter indicated that he had reviewed the proposed changes and had
identified a number of proposals that seemed to be global in nature and that it might be
helpful to resolve some of those questions before each subcommittee reviewed its
assigned rules.

Judge Dowd, the out-going chair of Subcommittee A indicated that the
subcommittee had met briefly in an attempt to determine the best way to proceed with
reviewing the Style Subcommittee’s proposed changes. He noted, for example, that the
Subcommittee had proposed a complete redraft of Rule 11(f), which created a potential
problem because the current language tracks the language selected by Congress in
amending Federal Rule of Evidence 410. He noted that some of the proposed changes
might result in a substantive change.

The Committee engaged in a lengthy discussion regarding whether the changes
were necessary. Several members expressed concern that the proposed changes reflected
a question of preference and were not critical to producing a good work product. Others
noted that if the language could be improved, and time permitted, it would be appropriate
to give full consideration to the proposed changes. Others noted that several proposed
changes might result in substantive changes to the rules.

Judge Davis noted that as a starting point, the Committee could consider
Professor Schlueter’s list of potential global changes. The two subcommittees could then

focus on the proposed changes for their particular rules, at specially called meetings in
the spring.

The first proposed change centered on whether to use the word “attorney” or
“counsel” or both terms throughout the rules. The style subcommittee had recommended
that one or the other, but not both, should be used. Following additional discussion,
Judge Davis called for a straw poll that indicated that the Committee was not inclined to
accept the subcommittee’s suggestion that the term “attorney” be substituted for
“counsel” in all of the rules. The subcommittees will review each rule for possible
changes in using those terms. Mr. Pauley suggested the Subcommittees be sensitive to
using the terms “an attorney for the government” and “the attorney for the government.”
He observed that in several rules, the original intent was to avoid limiting operation of the
rule to only one assigned attorney who might be representing the government.

Mr. Pauley also raised the issue of whether a proposed change in Rule
32.1(a)(3)(D) concerning whether a probationer should be advised of the right to remain
silent during his or her initial appearance. The discussion focused on whether the
privilege against self-incrimination applies at revocation proceedings, and whether the
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proposed provision might result in a change of a probationer’s substantive rights. This
issue will be researched for the next Committee meeting.

Professor Schlueter noted that another potential global change was whether
internal cross-references to another provision within a rule should specifically cite the
cross-referenced section, subsection, or paragraph. He noted that the style subcommittee
had identified inconsistent use of that practice. The Committee decided to address that
issue on a rule-by-rule basis.

He also noted that the Style Subcommittee had recommended changes in a
number of titles and subtitles of rules in an effort to use gerunds. Several members noted
that the titles and subtitles adopted by the Committee in the published rules often
reflected deliberate of particular terms to capture, as one member noted, a bundle of
ideas. Following additional discussion, the Committee agreed that proposed changes in
titles should be considered on a rule-by-rule basis.

Professor Schlueter indicated that the Subcommittee had recommended deleting
any use of the term “abrogated” in those rules that had been deleted and instead using the
word “reserved” in all instances. The Committee discussed use of those terms and settled
on use of the terms “deleted” or “transferred” to more accurately indicate (at least for
now) what had happened to rules that once existed. It recognized that there may be other
terms that could be used in a particular rule.

Several members questioned whether em-dashes should be used in the rules,
rather than commas. Other members pointed out that in the original draft submitted by
the Style Subcommittee, em-dashes had been inserted for purposes of emphasis.

Professor Schlueter suggested that with regard to the Subcommittee’s suggestion
that Rule 11(f) (admissibility of statements during plea discussions) it might be prudent
to simply cross-reference Federal Rule of Evidence 410, rather than attempt to restyle
language that had been initially approved by Congress. The subcommittee responsible
for that rule will address that recommendation.

Mr. Rabiej raised the question about possible meeting dates for Subcommittee A
and Subcommittee B. Following additional discussion, the Committee agreed that it
would be best to hold those meetings in March. That would permit some time to compile
and organize any public comments on a particular rule (after the public comment period
closes on February 15, 2001) and yet provide ample time to circulate work of the two
subcommittees to the full Committee in preparation for the Spring meeting.

C. Other Rules Pending Before the Committee

1. Rule 1. Restoring Reference to 28 USC 1784 to Rule 1(a)(5).
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Mr. Pauley noted that in the style project, a reference to 28 U.S.C. § 1784, may
have been inadvertently omitted from Rule 1(a)(5), which lists proceedings that are not
governed by the rules of criminal procedure. He explained that that statute is a special
contempt provision that applies to persons residing abroad who fail to respond to a
subpoena. He noted that although there is some question about whether Rule 43
(contempt proceedings) actually applies to contempts under § 1784, he believed that the
most prudent course would be to retain the reference to § 1784 in Rule 1. Without taking
a formal vote, the Committee agreed with that recommendation.

2. Rules 29, 33 and 34. Whether Rules Should be Amended to
Change Time for Filing Motions.

Professor Schiueter informed the Committee that Judge Friedman had written a
memo to the Committee raising the question whether additional consideration should be
given to the 7-day deadlines set out in Rules 29, 33, and 34. He was concerned that a
defendant might be prejudiced where the judge is absent or dilatory. Because Judge
Friedman was not able to attend the meeting and present his views, Judge Davis deferred
the matter to the next Committee meeting.

3. Rule 35. Whether the Term “Sentencing” Should be Defined
and Whether Rule 35(b) Should be Amended.

Judge Davis presented an overview of the Standing Committee’s concerns about
the proposed amendments to Rule 35. First, he noted that several members had
questioned the purpose and meaning of the proposed change in Rule 35(b) (motion to
reduce sentence) and whether the amended language would actually adopt the decision in
United States v. Orozco, 160 F.3d 1309 (11th Cir. 1998). In particular, Judge Kravitch
(who was on the panel that decided Orozco) believed that the amendment was broader
than the court’s decision. Judge Davis added that he and Professor Schlueter had
consulted with Judge Kravitch after the meeting and that as a result of that meeting,
Judge Carnes, Mr. Pauley, and Mr. Campbell had conferred on modifying the language
for publication and had drafted a change to the rule before it was published in August.
Thus, the version currently before the public is narrower than the version originally
presented to the Standing Committee.

Mr. Pauley argued for a broader application of the rule. That is, a defendant who
knows about information that is helpful to the government but does not realize its
importance until more than one year has elapsed, should be able to move for sentence
relief. The Committee engaged in an extended discussion on this point. Several
members indicated that there were good reasons for requiring the defendant to provide
the helpful information within one year and the need for finality. A broader reading, they
argued, would potentially leave the door open indefinitely for a defendant to come
forward several years later, arguing that he had known about the helpful information but
had not provided it earlier because he had only recently realized its importance to the
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government. Others believed that there were other safeguards in place for assessing the
credibility of a defendant’s averments and integrity of the process

Following additional discussion, the Committee informally agreed to consider
broader language in the rule. Mr. Pauley agreed to work on that draf.

Turning to Rule 35(a), concerning the time for correcting technical errors, etc. in
announcing the sentence, Judge Davis reported that the Appellate Rules Committee had
questioned whether the Committee might wish to amend the rule to state with more
particularity what constitutes “sentencing” for purposes of triggering the 7-day period in
that rule. He noted that an argument could be made that in the interests of consistency
that time should commence with the entry of the written judgment, and not the oral
announcement of the sentence.

Professor Schlueter recounted the genesis of the rule in 1991 and that the
Committee at that time was concerned about correcting incorrectly announced sentences
within the 10-day period for filing a notice of appeal. He noted, however, that the
Appellate Rule 4 had been subsequently amended to avoid any potential jurisdictional
problem with making such corrections.

Mr. Pauley stated that of the courts that addressed the rule, the majority position
was that the 7-day period for correcting a sentence runs from the oral announcement of
the sentence. Following additional discussion, the Committee voted by a margin of 6 to 2
to amend the rule to read “oral announcement of the sentence.”

4. Rule 41. Proposed Amendments on Installation and
Monitoring of Tracking Devices.

Judge Davis opened the discussion on the topic of issuing warrants for tracking
devices by noting that the Committee had briefly discussed the issue at its Spring 2000
meeting in New York and that he had asked the Rule 41 subcommittee to determine if
any amendment should be made to address that issue. In particular, he had asked Judge
Miller to poll the magistrate judges to learn whether this is an issue that posed any special
problems beyond the normal warrant requirements in Rule 41.

Judge Miller reported that he had polled other magistrate judges and that there
was a wide variety of sample warrants—because there were not uniform standards or
procedures to issuing tracking device warrants. He identified three issues that ought to be
addressed. First, he recommended that there should be a uniform procedure for such
warrants? Second, he believed that the current language in the published version of Rule
41 provided a good starting point for drafting the appropriate language. Third, he noted
that he and other members of the subcommittee had drafted proposed language to effect
the changes. And finally, the subcommittee had incorporated language from the wiretap
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statute to permit (or require) private persons to be involved in executing the tracking
device warrant.

He continued by noting that the proposed draft would permit only federal judges
to issue tracking device warrants. Mr. Pauley provided additional comments on the
subcommittee’s draft. He noted, for example, that he thought more time should be
provided in a warrant for tracking the object of the search and that the Committee would
eventually have to address that issue.

Other members of the Committee questioned why it would be necessary to
address the issue in Rule 41 and that perhaps the issue should be left to the courts. Still
other members noted that a void exists in this area and that there is no guidance from the
courts, or the rules, as to what standard or procedure should apply for tracking device
warrants. Mr. Pauley noted in particular that the Supreme Court has left open the
question of what standards and timing requirements should apply.

Following additional discussion, there was a consensus that the Committee might
gain additional insights from the public comments on the proposed changes to Rule 41
and that the subcommittee should continue its work on the tracking device warrants.

S. Rules 45 and 56. Proposed Amendment to Change Designation
of Presidents’ Day to Washington’s Birthday.

Professor Schlueter pointed out that in restyling Rules 45 and 56, the Style
Subcommittee had proposed changing the designation from “Washington’s Birthday” to
Presidents’ Day, the more commonly used designation for the federal holiday in
February. He noted that that was the term used by the Appellate Rules Committee when
they restyled the Appellate Rules several years ago. He noted, however, that the
Committee had received correspondence from Mr. W. Thomas McGough, Jr. concerning
the issue. Mr. McGough, he said, made the case that the correct statutory designation
remains listed as “Washington’s Birthday” and that it should remain as such in the federal
rules of procedure.

Following additional discussion, Judge Carnes moved that Rules 45 and 56 be
changed to read “Washington’s Birthday.” The motion was seconded by Judge Miller
and passed by a unanimous vote.

6. Rules Governing § 2254 and § 2255 Proceedings.

Judge Tashima (a member of the Standing Committee and liaison to the
Committee) indicated that he had sent a letter to the Committee raising the question
whether the Rules Governing § 2254 Proceedings and the Rules Governing § 2255
Proceedings should conform to the new statute of limitations for seeking collateral relief.
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He also noted that perhaps the issue could be addressed in modifying the forms used for
seeking relief.

Judge Carnes, chair of the habeas subcommittee, responded that the subcommittee
had not focused on the standard forms and that they had discussed the issue of laches vis
a vis the statute of limitations and that he knew of no case where Rule 9 had been applied
to a case involving less than a ten-year delay. Judge Miller indicated that he had polled
his fellow magistrate judges and that there was a consensus that there would probably be
no need to amend the rule. Judge Davis noted that if any change would be made, it could
be made in later amendments to the rules.

Judge Miller raised the issue whether the Committee should give some
consideration to “restyling” the Habeas Rules. Judge Scirica indicated that the Standing
Committee would probably defer to the Advisory Committee on any decision to do so; he
agreed that based on comments at the Standing Committee meeting regarding the absence
of gender neutral language, and other issues, it might be prudent to consider
consideration of style change. He also indicated that it would probably be wise to begin
work on the standard forms. Finally, Professor Kimble agreed to start work on restyling
the Habeas Rules.

1II. OTHER RULES AND ISSUES PENDING BEFORE OTHER ADVISORY
COMMITTEES, THE STANDING COMMITTEE, AND THE JUDICIAL
CONFERENCE

A. Financial Disclosure Rules.

Professor Schlueter reported that the Standing Committee had approved the
Committee’s proposed new Rule 12.4 (Disclosure Statement) for publication and
comment. He indicated that at the suggestion of the Standing Committee, an effort had
been made by the Reporters of the Advisory Committees to use uniform language, where
possible, for similarly proposed amendments in the Civil and Appellate Rules. Professor
Coquillette added that Appellate Rule 26.1 had been previously adopted and that that rule
had provided the general outline for the proposed civil and criminal rules.

B. Rules Governing Attorney Conduct.
Professor Coquillette provided a brief report on the status of the move to adopt

standard rules governing attorney conduct. He indicated that the interest persons and
organizations were continuing to work on the matter.

C. Status Reports on Pending Legislation Potentially Affecting the
Criminal Rules.
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Mr. Rabiej reported that attempts by Congress to enact changes in grand jury
procedures at this point lacked any real momentum. But, he added, given Congress’
continuing interest in grand jury matters, the Criminal Rules Committee would probably
become involved in the debate over whether any amendments should be made to the
rules.

He also informed the Committee that congressional attempts to amend Rule 41
(HR 2987) had failed. A provision in that bill would have deleted the notice provisions
in Rule 41(d) regarding covert entries.

D. Technology Subcommittee of the Standing Committee.

Mr. Rabiej stated that within five years, all federal courts would have the
capability of receiving electronic filings and that eventually the Committee might have to
address the issue in greater detail. Mr. McCabe added that there is some concern in
criminal cases about public access and that currently there is sentiment not to make
criminal case files accessible to the general public. At this point, he added, no significant
policy decisions have been made on this particular point.

IV.  DESIGNATION OF TIME AND PLACE OF NEXT MEETING
The Committee agreed to hold its next regularly scheduled meeting in

Washington D.C. on April 26 and 27. [At the suggestion of Judge Davis, the Committee
subsequently agreed to add an additional day for that meeting, April 25th.]

Respectfully submitted,

David A. Schlueter
Reporter, Criminal Rules Committee
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AGENDA DOCKETING

ADVISORY COMMITTEE ON CRIMINAL RULES

Proposal

Source,
Date,
and Doc #

Status

[CR 4] — Require arresting

Local Rules

10/95 — Subc appointed

officer to notify pretrial Project 4/96 — Rejected by subc
services officer, U.S. Marshal, COMPLETED
and U.S. Attorney of arrest
[CR 4] — Clarify the ability of | Magistrate 1/01 — Referred to chair and reporter for consideration
judges to issue warrants via Judge Bernard | PENDING FURTHER ACTION
facsimile transmission Zimmerman
1/29/01
(01-CR-A)
[CR 5] — Video Judge Fred 5/98 — Referred to chair and reporter for consideration
Teleconferencing of Initial Biery 5/98; 10/98 — Referred to subcmte
Appearances and Arraignments | Judge 10/99 — Approved for publication by advisory cmte
Durwood 1/00 — Considered by comte as part of style package
Edwards 6/98 | 4/00 — Considered; request to publish
6/00 — Stg Comte approves request to publish
8/00 — Published
PENDING FURTHER ACTION
[CR 5(a)] — Time limit for DOIJ 8/91; 10/92 — Subc appointed
hearings involving unlawful 8/92 4/93 — Considered
flight to avoid prosecution 6/93 — Approved for publication
arrests 9/93 — Published for public comment
4/94 — Revised and forwarded to ST Cmte
6/94 — Approved by ST Cmte
9/94 — Approved by Jud Conf
4/95 — Approved by Sup Ct
12/95 — Effective
COMPLETED
[CR 5.1(d)] — Eliminate Judge 1/97 — Sent to reporter
consent requirement for Swearingen 4/97 — Recommends legislation to ST Cmte
magistrate judge consideration | 10/28/96 (96- | 6/97 — Recommitted by ST Cmte
CR-E) 10/97—Adv. Cmte declines to amend provision.

3/98 — Jud Conf instructs rules cmtes to propose amendment

4/98 — Approves amendment, but defers until style project completed
6/98 — Stg Cmte concurs with deferral

6/99 — Considered

10/99 — Approved for publication by advisory cmte

1/00 — Considered by comte

4/00 — Considered; request to publish

6/00 — Stg Comte approves request to publish

8/00 — Published

PENDING FURTHER ACTION
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Proposal Source, Status
Date,
and Doc #
[CR 5.1] — Extend production | Michael R. 10/95 — Considered

of witness statements in
CR26.2t0 5.1.

Levine, Asst.
Fed. Defender
3/95

4/96 — Draft presented and approved
6/96 — Approved by ST Cmte
8/96—— Published for public comment
4/97— Forwarded to ST Cmte

6/97 — Approved by ST Cmte
9/97—Approved by Jud Conf

4/98 — Approved by Supreme Court
12/98 — Effective

COMPLETED

[CR 6] — Statistical reporting

David L. Cook

10/93 — Cmte declined to act on the issue

of indictments A0 3/93 COMPLETED
[CR 6] — Allow grand jury Robert D. 3/01 - Referred to chair and reporter for consideration
witness to be accompanied by | Evans, ABA, | PENDING FURTHER ACTION
counsel (see CR 6(d) below) 3/2/01
(01-CR-B)
[CR6(a)] — Reduce number of | H.R. 1536 5/97 — Introduced by Congressman Goodlatte, referred to CACM with input
grand jurors introduced by from Rules Cmte
Cong 10/97—Adv Cmte unanimously voted to oppose any reduction in grand jury size.
Goodlatte 1/98—ST Cmte voted to recommend that the Judicial Conference oppose the
legislation.
3/98 — Jud Conf concurs
COMPLETED
[CR 6(d)] — Allow witness to | Omnibus 10/98 — Considered; Subcomm. Appointed
be accompanied into grand jury | Approp. Act 1/99 — Stg Cmte approved subcomm rec. not to allow representation

by counsel

(P.L.105-277)

3/99 — Jud Conf approves report for submission to Congress
COMPLETED

[CR 6(d)] — Interpreters

DOJ 1/22/97

1/97 — Sent directly to chair

allowed during grand jury (97-CR-B) 4/97 — Draft presented and approved for request to publish
6/97 — Approved by ST Cmte for publication
8/97-— Published for public comment
4/98-— Approved and forwarded to St Cmte
6/98 — Approved by Stg Cmte
9/98 — Approved by Jud Conf
4/99 — Approved by Sup. Ct.
12/1— Effective
COMPLETED
[CR 6(e)] — Intra-Department | DOJ 4/92 — Rejected motion to send to ST Cmte for public comment
of Justice use of Grand Jury 10/94 — Discussed and no action taken
materials COMPLETED
[CR 6(e)(3)(C)(iv)] — DOJ 4/96 — Cmte decided that current practice should be reaffirmed

Disclosure of Grand Jury
materials to State Officials

10/99 — Approved for publication by advisory cmte
COMPLETED
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Proposal Source, Status
Date,
and Doc #
[CR 6(e)(3)(C)(iv)] — Barry A. 10/94 — Considered, no action taken
Disclosure of Grand Jury Miller, Esq. COMPLETED
materials to State attorney 12/93

discipline agencies

[CR6(f)] — Return by

DOJ 1/22/97

1/97 — Sent directly to chair

foreperson rather than entire (97-CR-A) 4/97— Draft presented and approved for publication
grand jury 6/97 — Approved by ST Cmte for publication
8/97— Published for public comment
4/98—- Approved and forwarded to St Cmte
6/98 — Approved by Stg Cmte
9/98 — Approved by Judicial Conference
4/99 — Approved by Sup. Ct.
12/1— Effective
COMPLETED
[CR7(b)] — Effect of tardy Congressional | 5/00— Referred to chair and reporter
indictment constituent PENDING FURTHER ACTION
3/21/00
(00-CR-B)
[CR7(c)(2)] — Reflect 4/97— Draft presented and approved for publication
proposed new Rule 32.2 6/97 — Approved by ST Cmte for publication
governing criminal forfeitures 8/97— Published for public comment
4/98— Approved and forwarded to St Cmte
6/98 — Withdrawn in light of R. 32.2 rejection by Stg. Cmte
10/98 — revised and resubmitted to stg cmte for transmission to conference —
1/99— Approved by Stg Cmte
3/99— Approved by Jud Conf
4/00— Approved by Supreme Court
COMPLETED
[CR 10] — Arraignment of DOJ 4/92 4/92 — Deferred for further action
detainees through video 10/92 — Subc appointed
teleconferencing; Defendant’s 4/93 — Considered
presence not required 6/93 — Approved for publication by ST Cmte
9/93 — Published for public comment
4/94 — Action deferred, pending outcome of FIC pilot programs
10/94 — Considered
4/98 —Draft amendments considered, but subcmte appointed to further study
10/98 — Considered by cmte; reporter to redraft and submit at next meeting
4/99 — Considered
10/99— Approved for publication by advisory cmte
1/00 — Considered by comte as part of style package
4/00 — Considered; request to publish
6/00 — Stg Comte approves request to publish
8/00 — Published
PENDING FURTHER ACTION
|CR 10] — Guilty plea at an Judge B. 10/94 — Suggested and briefly considered

arraignment

Waugh Crigler
10/94

DEFERRED INDEFINITELY
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Proposal

Source,
Date,
and Doc #

Status

[CR 11] — Magistrate judges

James Craven,

4/92 — Disapproved

authorized to hear guilty pleas, | Esqg. 1991 COMPLETED
and inform accused of possible
deportation
[CR 11] — Advise defendant David Adair 10/92 — Motion to amend withdrawn
of impact of negotiated factual | & Toby COMPLETED
stipulation Slawsky, AO
4/92
[CR 11(c)] — Advise Judge 10/96 — Considered, draft presented
defendant of any appeal waiver | Maryanne 4/97 — Draft presented and approved for request to publish
provision which may be Trump Barry 6/97 — Approved for publication by ST Cmte
contained in plea agreement 7/19/96 (96- 8/97— Published for public comment
CR-A) 4/98 — Approved and forwarded to Stg Cmte

6/98 — Approved by Stg Cmte
9/98 — Approved by Jud Conf
4/99 — Approved by Sup. Ct.
12/99— Effective
COMPLETED

[CR 11(d)] — Examine
defendant’s prior discussions
with a government attorney

Judge Sidney
Fitzwater
11/94 & 3/99

4/95 — Discussed and no motion to amend
COMPLETED

3/99 - Sent to chair and reporter

4/00 — Considered; request to publish

6/00 — Stg Comte approves request to publish
8/00 — Published

PENDING FURTHER ACTION

[CR 11(e)] — Judge, other
than the judge assigned to hear
case, may take part in plea
discussions

Judge Jensen
4/95

10/95 — Considered

4/96 —Tabled as moot, but continued study by subcmte on other Rule 11
issues

DEFERRED INDEFINITELY

[CR 11(e)(4) — Binding Plea
Agreement (Hyde decision)

Judge George
P. Kazen 2/96

4/96 — Considered

10/96 — Considered

4/97 — Deferred until Sup Ct decision
COMPLETED

ICR 11(e)(1) (A)(B) and (C)]
— Sentencing Guidelines
effect on particular plea
agreements

CR Rules
Committee
4/96

4/96 — To be studied by reporter

10/96 — Draft presented and considered

4/97 — Draft presented and approved for request to publish
6/97 — Approved for publication by ST Cmte
8/97— Published for public comment

4/98 — Approved and forwarded to Stg Cmte
6/98 — Approved by Stg Cmte

9/98 — Approved by Jud Conf

4/99 — Approved by Sup. Ct.

12/99 — Effective

COMPLETED
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Proposal Source, Status
Date,
and Doc #
[CR 11]—Pending legislation Pending 10/97—Adv Cmte expressed view that it was not opposed to addressing the

regarding victim allocution

legislation 97-

legislation and decided to keep the subcmte in place to monitor/respond to the

98 legislation.

COMPLETED
[CR 11(e)(6) — Court Judge John W. | PENDING FURTHER ACTION
required to inquire whether the | Sedwick 10/98
defendant is entitled to an (98-CR-C)
adjustment for acceptance of
responsibility
[CR 12] — Inconsistent with Paul Sauers 10/95 — Considered and no action taken
Constitution 8/95 COMPLETED
[CR 12(b)] — Entrapment Judge Manuel | 4/93 — Denied

defense raised as pretrial
motion

L. Real 12/92
& Local Rules
Project

10/95 — Subcmte appointed
4/96 — No action taken
COMPLETED

|CR 12(i)] — Production of
statements

7/91 — Approved by ST Cmte for publication
4/92 — Considered

6/92 — Approved by ST Cmte

9/92 — Approved by Jud Conf

4/93 — Approved by Sup Ct

12/93 — Effective

COMPLETED
[CR12.2] — Authority of trial | Presented by 10/97—Adv Cmte voted to consider draft amendment at next meeting.
judge to order mental Mr. Pauley on | 4/98 — Deferred for further study of constitutional issues
examination. behalf of DOJ | 10/98 — Considered draft amendments, continued for further study
at 10/97 4/99 — Considered
meeting. 10/99 -— Considered by comte
1/00 — Considered by comte as part of style package
4/00 — Considered; request to publish
6/00 — Stg Comte approves request to publish
8/00 — Published
PENDING FURTHER ACTION
|CR 12.4] — Financial Stg Comte, 4/00 — Considered; request to publish
disclosure 1/00 6/00 — Stg Comte approves request to publish

8/00 — Published
PENDING FURTHER ACTION

[CR 16] — Disclosure to
defense of information relevant
to sentencing

John Rabiej
8/93

10/93 — Cmte took no action
COMPLETED

[CR 16] — Prado Report and ‘94 Report of | 4/94 — Voted that no amendment be made to the CR rules
allocation of discovery costs Jud Conf COMPLETED
[CR 16] — Prosecution to CR Rules 10/94 — Discussed and declined

inform defense of intent to
introduce extrinsic act evidence

Committee ‘94

COMPLETED
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Proposal Source, Status
Date,
and Doc #
[CR 16(a)(1)] — Disclosure of 7/91 — Approved by for publication by St Cmte
experts 4/92 — Considered
6/92 — Approved by ST Cmte
9/92 — Approved by Jud Conf
4/93 — Approved by Sup Ct
12/93 — Effective
COMPLETED
[CR 16(a)(1)(A)] — ABA 11/91 — Considered

Disclosure of statements made
by organizational defendants

4/92 — Considered

6/92 — Approved by ST Cmte for publication, but deferred
12/92 — Published

4/93 — Discussed

6/93 — Approved by ST Cmte

9/93 — Approved by Jud Conf

4/94 — Approved by Sup Ct

12/94 — Effective

COMPLETED

[CR 16(a)(1)(C)] —
Government disclosure of
materials implicating defendant

Prof. Charles
W. Ehrhardt

6/92 & Judge
O’Brien

10/92 — Rejected

4/93 — Considered

4/94 — Discussed and no motion to amend
COMPLETED

[CR 16(a)(1)(E)] — Require
defense to disclose information
concerning defense expert
testimony

Jo Ann Harris,
Asst. Atty.
Gen., CR
Div., DOJ
2/94;
clarification of
the word
“complies”
Judge Propst
(97-CR-C)

4/94 — Considered

6/94 — Approved for publication by ST Cmte

9/94 — Published for public comment

7/95 — Approved by ST Cmte

9/95 — Rejected by Jud Conf

1/96 — Discussed at ST meeting

4/96 — Reconsidered and voted to resubmit to ST Cmte
6/96 — Approved by ST Cmte

9/96 — Approved by Jud Conf

4/97 — Approved by Sup Ct

12/97 — Effective

COMPLETED

3/97 — Referred to reporter and chair

10/98 — Incorporated in proposed amendments to Rule 12.2
1/00 — Considered by comte as part of style package
4/00— Comte decided not to take action
COMPLETED
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Proposal Source, Status
Date,
and Doc #
[CR 16(a) and (b)] — William R. 2/92 — No action
Disclosure of witness names Wilson, Jr., 10/92 — Considered and decided to draft amendment
and statements before trial Esq. 2/92 4/93 — Deferred until 10/93
10/93 — Considered
5/18/99 4/94 — Considered
(99-CR-D) 6/94 — Approved for publication by ST Cmte

9/94 — Published for public comment
4/95 — Considered and approved
7/95 — Approved by ST Cmte

9/95 — Rejected by Jud Conf
COMPLETED

5/99— Sent to chair and reporter
PENDING FURTHER ACTION

[CR 16(d)] — Require parties
to confer on discovery matters
before filing a motion

Local Rules
Project & Mag
Judge Robert

10/94 — Deferred
10/95 — Subcemte appointed
4/96 — Rejected by subcmte

Collings 3/94 | COMPLETED
[CR 23(a)] — Address the Jeremy A. 11/94 — Sent to chair and reporter
issue of when a jury trial is Bell 11/00 PENDING FURTHER ACTION
authorized (00-CR-D)
[CR23(b)] — Permits six- S.3 1/97 — Introduced as § 502 of the Omnibus Crime Prevention Act of 1997
person juries in felony cases introduced by | 10/97—Adv. Cmte voted to oppose the legislation
Sen Hatch 1/98— ST Cmte expressed grave concern about any such legislation.
1/97 COMPLETED
[CR 24(a)] — Attorney Judge William | 10/94 — Considered
conducted voir dire of R. Wilson, Jr. 4/95 — Considered
prospective jurors 5/94 6/95 — Approved for publication by ST Cmte
9/95 — Published for public comment
4/96 — Rejected by advisory cmte, but should be subject to continued study
and education; FJC to pursue educational programs
COMPLETED
[CR 24(b)] — Reduce or Renewed 2/91 — ST Cmte, after publication and comment, rejected CR Cmte 1990
equalize peremptory challenges | suggestions proposal
in an effort to reduce court from 4/93 — No motion to amend
costs Jjudiciary; 1/97 — Omnibus Crime Control Act of 1997 (S.3) introduced [Section 501]
Judge Acker 6/97 — Stotler letter to Chairman Hatch
(97-CR-E); COMPLETED
pending 10/97—Adv. Cmte decided to take no action on proposal to randomly select petit

legislation S-

a

3.

and venire juries and abolish peremptory challenges.

10/97—Adv. Cmte directed reporter to prepare draft amendment equalizing
peremptory challenges at 10 per side.

4/98 — Approved by 6 to 5 vote and will be included in style package
10/99 — Rejected inclusion in style package

COMPLETED
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Proposal

Source,
Date,
and Doc #

Status

[CR 24(c)] — Alternate jurors
to be retained in deliberations

Judge Bruce
M. Selya 8/96
(96-CR-C)

10/96 — Considered and agreed to in concept; reporter to draft appropriate
implementing language

4/97 — Draft presented and approved for request to publish

6/97 — Approved for publication by ST Cmte

8/97— Published for public comment

4/98 — Approved and forwarded to Stg Cmte

6/98 — Approved by Stg Cmte

9/98 — Approved by Jud Conf

4/99 — Approved by Sup. Ct.

COMPLETED

ICR 26] — Questioning by
Jjurors

Prof. Stephen
Saltzburg

4/93 — Considered and tabled until 4/94
4/94 — Discussed and no action taken
COMPLETED

|CR 26] — Expanding oral
testimony, including video
transmission

Judge Stotler
10/96

10/96 — Discussed

4/97 — Subcmte will be appointed

10/97—Subcmte recommended amendment. Adv Cmte voted to consider a draft
amendment at next meeting.

4/98 — Deferred for further study

10/98 — Cmte approved, but deferred request to publish until spring meeting or
included in style package

4/99 — Considered

10/99 — Approved for publication by advisory cmte

1/00 — Considered by comte as part of style package

4/00 — Considered; request to publish

6/00 — Stg Comte approves request to publish

8/00 — Published

PENDING FURTHER ACTION

[CR 26] — Court advise
defendant of right to testify

Robert Potter

4/95 — Discussed and no motion to amend
COMPLETED

[CR 26.2] — Production of
statements for proceedings
under CR 32(e), 32.1(c), 46(i)
and Rule 8 of § 2255

E]

7/91 — Approved for publication by ST Cmte
4/92 — Considered

6/92 — Approved by ST Cmte

9/92 — Approved by Jud Conf

4/93 — Approved by Sup Ct

12/93 — Effective

COMPLETED

[CR 26.2} — Production of a
witness’ statement regarding
preliminary examinations
conducted under CR 5.1

Michael R.
Levine, Asst.
Fed. Defender
3/95

10/95 — Considered by cmte

4/96 — Draft presented and approved
6/96 — Approved by ST Cmte

8/96 — Published for public comment
4/97— Forwarded to ST Cmte

6/97 — Approved by ST Cmte
9/97—1Jud Conf approves

4/98 — Approved by Supreme Court
12/98 — Effective

COMPLETED
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Proposal Source, Status
Date,
and Doc #
[CR26.2(f)] — Definition of CR Rules 4/95 — Considered
Statement Cmte 4/95 10/95 — Considered and no action to be taken
COMPLETED
[CR 26.3] — Proceedings for a 7/91 — Approved for publication by ST Cmte
mistrial 4/92 — Considered
6/92 — Approved by ST Cmte
9/92 — Approved by Jud Conf
4/93 — Approved by Sup Ct
12/93 — Effective
COMPLETED
[CR 29(b)] — Defer ruling on DOJ 6/91 11/91 — Considered

motion for judgment of
acquittal until after verdict

4/92 — Forwarded to ST Cmte for public comment

6/92 — Approved for publication, but delayed pending move of RCSO
12/92 — Published for public comment on expedited basis

4/93 — Discussed

6/93 — Approved by ST Cmte

9/93 — Approved by Jud Conf

4/94 — Approved by Sup Ct

12/94 — Effective

COMPLETED

[CR 30] — Permit or require
parties to submit proposed jury
instructions before trial

Local Rules
Project

10/95 — Subcmte appointed
4/96 — Rejected by subcmte
COMPLETED

ICR 30] — discretion in timing

Judge Stotler

1/97 — Sent directly to chair and reporter

submission of jury instructions | 1/15/97 4/97 — Draft presented and approved for request to publish
(97-CR-A) 6/97 — Approved for publication by ST Cmte
8/97— Published for public comment
4/98 — Deferred for further study
10/98 — Considered by cmte, but deferred pending Civil Rules Cmte action on
CV 51
1/00 — Considered by comte as part of style package
4/00 — Considered; request to publish
6/00 — Stg Comte approves request to publish
8/00 — Published
PENDING FURTHER ACTION
[CR 31] — Provide for a 5/6 Sen. 4/96 — Discussed, rulemaking should handle it
vote on a verdict Thurmond, COMPLETED

S.1426, 11/95
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Proposal Source, Status
Date,
and Doc #
[CR 31(d)] — Individual Judge Brooks 10/95 — Considered
polling of jurors Smith 4/96 — Draft presented and approved
6/96 — Approved by ST Cmte
8/96 — Published for public comment
4/97 — Forwarded to ST Cmte
6/97 — Approved by ST Cmte
9/97—Approved by Jud Conf
4/98 — Approved by Supreme Court
12/98 — Effective
COMPLETED
[31(e)] — Reflect proposed 4/97— Draft presented and approved for publication
new Rule 32.2 governing 6/97 — Approved for publication by ST Cmte
criminal forfeitures 8/97— Published for public comment
4/98— Approved and forwarded to St Cmte
6/98 — Withdrawn in light of rejection of R. 32.2 by Stg Cmte
10/98 — revised and resubmitted to stg cmte for transmission to conference
1/99— Approved by Stg Cmte
3/99 — Approved by Jud Conf
4/00 — Approved by Supreme Court
COMPLETED
[CR 32] — Amendments to Judge Hodges, | 10/92 — Forwarded to ST Cmte for public comment
entire rule; victims” allocution before 4/92; 12/92 — Published
during sentencing pending 4/93 — Discussed
legislation 6/93 — Approved by ST Cmte
reactivated 9/93 — Approved by Jud Conf
issue in 4/94 — Approved by Sup Ct
1997/98. 12/94 — Effective
COMPLETED
10/97—Adv Cmte expressed view that it was not opposed to addressing the
legislation and decided to keep the subemte in place to monitor/respond to the
legislation.
PENDING FURTHER ACTION
[CR 32]—findings on 3/00 — considered by subcomte as part of style package
controverted matters in 4/00 — Considered; request to publish
presentence report 6/00 — Stg Comte approves request to publish
8/00 — Published
PENDING FURTHER ACTION
[CR 32]—release of Request of 10/98 — Reviewed recommendation of subcomm and agreed that no rules
presentence and related reports | Criminal Law | necessary
Committee COMPLETED
[CR 32(c)(5)] — clerk Clerk, 7t 3/00 — Sent directly to chair
required to file notice of appeal | Circuit 5/00 — referred to reporter
4/11/00 (00- PENDING FURTHER ACTION
CR-A)
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Proposal Source, Status
Date,
and Doc #
|CR 32(d)(2) — Forfeiture Roger Pauley, | 4/94 — Considered
proceedings and procedures DOJ, 10/93 6/94 — Approved by ST Cmte for public comment
reflect proposed new Rule 32.2 9/94 — Published for public comment
governing criminal forfeitures 4/95 — Revised and approved
6/95 — Approved by ST Cmte
9/95 — Approved by Jud Conf
4/96 — Approved by Sup Ct
12/96 — Effective
COMPLETED
4/97— Draft presented and approved for publication
6/97 — Approved for publication by ST Cmte
8/97— Published for public comment
4/98— Approved and forwarded to St Cmte
6/98 — Withdrawn in light of rejection of R. 32.2 by Stg Cmte
10/98 — revised and resubmitted to stg cmte for transmission to conference
1/99— Approved by Stg Cmte
3/99 — Approved by Jud Conf
4/00 — Approved by Supreme Ct
COMPLETED
[CR 32(e)] — Delete provision | DOJ 7/91 — Approved by ST Cmte for publication
addressing probation and 4/92 — Considered
production of statements (later 6/92 — Approved by ST Cmte
renumbered to CR32(c)(2)) 9/92 — Approved by Judicial Conference
4/93 — Approved by Supreme Court
12/93 — Effective
COMPLETED
[CR 32.1] — Production of 7/91 — Approved for publication by ST Cmte
statements 4/92 — Considered
6/92 — Approved by ST Cmte
9/92 — Approved by Jud Conf
4/93 — Approved by Sup Ct
12/93 -— Effective
COMPLETED
[CR 32.1]— Technical Rabiej 2/98—Letter sent advising chair & reporter
correction of “magistrate” to (2/6/98) 4/98 — Approved, but deferred until style project completed
“magistrate judge.” 1/00 — considered by comte as part of style package
4/00 — Considered; request to publish
6/00 — Stg Comte approves request to publish
8/00 — Published
PENDING FURTHER ACTION
[CR 32.1]-—pending victims Pending 10/97—Adv Cmte expressed view that it was not opposed to addressing the
rights/allocution litigation litigation legislation and decided to keep the subcmte in place to monitor/respond to the
1997/98. legislation.

PENDING FURTHER ACTION
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Proposal Source, Status
Date,
and Doc #
[CR 32.2] — Create forfeiture | John C. 10/96 — Draft presented and considered
procedures Keeney, DOJ, | 4/97 — Draft presented and approved for request to publish
3/96 (96-CR- 6/97 — Approved for publication by ST Cmte
D) 8/97— Published for public comment
4/98— Approved and forwarded to St Cmte
6/98 — Rejected by Stg Cmte
10/98 — revised and resubmitted to stg cmte for transmission to conference
1/99 — Approved by Stg Cmte
3/99 — Approved by Jud Conf
4/00 — Approved by Supreme Ct
COMPLETED
[CR 33] — Time for filing John C. 10/95 — Considered
motion for new trial on ground | Keeney, DOJ 4/96 — Draft presented and approved
of newly discovered evidence 9/95 6/96 — Approved for publication by ST Cmte
8/96 — Published for public comment
4/97 — Forwarded to ST Cmte
6/97 — Approved by ST Cmte
9/97—Approved by Jud Conf
4/98 — Approved by Supreme Court
12/98 — Effective
COMPLETED
|CR 35} — Allow defense Robert D. 3/01 — Referred to chair and reporter for consideration
counsel to move for reduction | Evans, ABA, | PENDING FURTHER ACTION
and correction of sentence 3/2/01
(01-CR-B)
|CR 35(b)] — Recognize Judge T. S. 10/95 -— Draft presented and considered

combined pre-sentencing and
post-sentencing assistance

Ellis, 111 7/95

4/96 — Forwarded to ST Cmte

6/96 — Approved for publication by ST Cmte
8/96 — Published for public comment

4/97 — Forwarded to ST Cmte

6/97 — Approved by ST Cmte
9/97—Approved by Jud Conf

4/98 — Approved by Supreme Court

12/98 — Effective

COMPLETED

[CR 35(b)] To permit sentence
reduction when defendant
assists government before or
within 1 year after sentence

Judge Ed
Carnes

3/99
(99-CR-A);
Asst. Attorney
Gen./ Crim.
Div. 4/99
(99-CR-C)

3/99— Referred to chair and reporter

1/00 — Considered by comte as part of style package
6/00 — Stg Comte approves request to publish

8/00 — Published

PENDING FURTHER ACTION

ICR 35(b)] — Recognize
assistance in any offense

S.3, Sen Hatch
1/97

1797 — Introduced as § 602 and 821 of the Omnibus Crime Prevention Act of

1997
6/97 — Stotler letter to Chairman Hatch
COMPLETED
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Proposal Source, Status
Date,
and Doc #
|CR 35(c)] — Correction of Jensen, 1994 10/94 — Considered
sentence, timing 9th Cir. 4/95 — No action pending restylization of CR Rules
decision 4/99 — Considered
4/00— Considered and included in request to publish
6/00 — Stg Comte approves request to publish
8/00 — Published
PENDING FURTHER ACTION
[CR 38(¢)] — Conforming 4/97— Draft presented and approved for publication
amendment to CR 32.2 6/97 — Approved by ST Cmte for publication
8/97— Published for public comment
4/98— Approved and forwarded to St Cmte
6/98 — Withdrawn in light of rejection of R. 32.2 by Stg Cmte
10/98 — revised and resubmitted to stg cmte for transmission to conference
1/99— Approved by Stg Cmte
3/99 — Approved by Jud Conf
4/00— Approved by Supreme Ct
COMPLETED
|CR 40] — Commitment to 7/91 — Approved for publication by ST Cmte
another district (warrant may 4/92 — Considered
be produced by facsimile) 6/92 — Approved by ST Cmte
9/92 — Approved by Jud Conf
4/93 — Approved by Sup Ct
12/93 — Effective
COMPLETED
[CR 40] —Treat FAX copies Mag Judge 10/93 — Rejected
of documents as certified Wade COMPLETED
Hampton 2/93
[CR 40(a)] — Technical Criminal 4/94 — Considered, conforming change no publication necessary
amendment conforming with Rules Cmte 6/94 — Approved by ST Cmte
change to CR35 4/94 9/94 — Approved by Jud Conf
4/95 — Approved by Sup Ct
12/95 — Effective
COMPLETED
ICR 40(a)] —Proximity of Mag Judge 10/94 — Considered and deferred further discussion until 4/95
nearest judge for removal Robert B. 10/96 — Considered and rejected
proceedings Collings 3/94 COMPLETED
[CR 40(d)] — Conditional Magistrate 10/92 — Forwarded to ST Cmte for publication
release of probationer; Judge Robert 4/93 — Discussed
magistrate judge sets terms of B. Collings 6/93 — Approved by ST Cmte
release of probationer or 11/92 9/93 — Approved by Jud Conf

supervised release

4/94 — Approved by Sup Ct
12/94 — Effective
COMPLETED
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Proposal Source, Status
Date,
and Doc #
[CR 41] — Search and seizure 7/91 — Approved for publication by ST Cmte
warrant issued on information 4/92 — Considered
sent by facsimile 6/92 — Approved by ST Cmte
9/92 — Approved by Jud Conf
4/93 — Approved by Sup Ct
12/93 — Effective
COMPLETED
ICR 41] — Warrant issued by J.C. Whitaker 10/93 — Failed for lack of a motion
authority within the district 3/93 COMPLETED
[CR 41(c)(2)(D)] — recording | J. Dowd 2/98 4/98 — Tabled until study reveals need for change
of oral search warrant DEFERRED INDEFINITELY
ICR 41(c)(1) and (d) — Judge B. 6/00 — Stg Comte approves request to publish

enlarge time period

Waugh Crigler
11/98

8/00 — Published (rejects expansion of time period)
PENDING FURTHER ACTION

(98-CR-D)
ICR 41(d)] — covert entry for | DOJ 9/2/99 10/99 — Considered
purposes of observation only 1/00 — Considered by comte as part of style package
4/00 — Considered; request to publish
6/00 — Stg Comte approves request to publish
8/00 — Published
PENDING FURTHER ACTION
[CR 43(b)] —Sentence absent | DOJ 4/92 10/92 — Subemte appointed

defendant

4/93 — Considered

6/93 — Approved for publication by ST Cmte

9/93 — Published for public comment

4/94 — Deleted video teleconferencing provision & forwarded to ST Cmte
6/94 — Approved by ST Cmte

9/94 — Approved by Jud Conf

4/95 — Approved by Sup Ct

12/95 — Effective

COMPLETED

ICR 43(b)| — Arraignment of
detainees by video
teleconferencing

10/98 — Subcmte appointed

4/99 — Considered

1/00 — Considered by comte as part of style package
4/00— Considered; request to publish

6/00 — Stg Comte approves request to publish

8/00 — Published

PENDING FURTHER ACTION
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Proposal

Source,
Date,
and Doc #

Status

[CR 43(c)(4)] — Defendant

John Keeney,

4/96 — Considered

need not be present to reduce DOJ 1/96 6/96 — Approved for publication by ST Cmte
or change a sentence 8/96 — Published for public comment

4/97 — Forwarded to ST Cmte

6/97 — Approved by ST Cmte

9/97—Approved by Jud Conf

4/98 — Approved by Supreme Court

12/98 — Effective

COMPLETED
|CR 43(¢)(5) — Defendant to Judge Joseph 10/97 — Referred to reporter and chair
waive personal arraignment on | G. Scoville, 4/98 —Draft amendments considered, subcmte appointed
subsequent, superseding, 10/16/97 10/98 — Cmte considered; reporter to submit draft at next meeting
indictments and enter plea of (97-CR-I) and | 4/00— Considered; request to publish
not guilty in writing Mario Cano 6/00 — Stg Comte approves request to publish

97--- 8/00 — Published

PENDING FURTHER ACTION
[CR 46] — Production of 6/92 — Approved by ST Cmte
statements in release from 9/92 — Approved by Jud Conf
custody proceedings 4/93 — Approved by Sup Ct

12/93 — Effective

COMPLETED
[CR 46] — Release of persons | Magistrate 10/94 — Defer consideration of amendment until rule might be amended or
after arrest for violation of Judge Robert restylized
probation or supervised release | Collings 3/94 | 4/00 — Considered; request to publish

6/00 — Stg Comte approves request to publish
8/00 — Published
PENDING FURTHER ACTION

[CR 46] — Requirements in
AP 9(a) that court state reasons
for releasing or detaining
defendant in a CR case

11/95 Stotler
letter

4/96 — Discussed and no action taken
COMPLETED

[CR 46 (e)] — Forfeiture of H.R. 2134 4/98 — Opposed amendment

bond COMPLETED

[CR 46(i)] — Typographical Jensen 7/91 — Approved for publication by ST Cmte

error in rule in cross-citation 4/94 — Considered
9/94 — No action taken by Jud Conf because Congress corrected error
COMPLETED

[CR 47] — Require parties to | Local Rules 10/95 — Subcmte appointed

confer or attempt to confer Project 4/96 — Rejected by subcmte

before any motion is filed

COMPLETED

[CR 49] — Double-sided
paper

Environmental
Defense Fund
12/91

4/92 — Chair informed EDF that matter was being considered by other
cmtes in Jud Conf
COMPLETED
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Proposal Source, Status
Date,
and Doc #
[CR 49(c)] — Fax noticing to Michael E. 9/97 — Mailed to reporter and chair
produce substantial cost Kunz, Clerk of | 4/98 — Referred to Technology Subcmte
savings while increasing Court 9/10/97 | 4/99 — Considered
efficiency and productivity (97-CR-G) 4/00— Considered; request to publish
6/00 — Stg Comte approves request to publish
8/00 — Published
PENDING FURTHER ACTION
[CR49(¢c)] — Facsimile service | William S. 11/97 — Referred to reporter and chair, pending Technology Subcmte study
of notice to counsel Brownell, 4/99 — Considered
10/20/97 4/00 — Considered; request to publish
(CR-J) 6/00 — Stg Comte approves request to publish
8/00 — Published
PENDING FURTHER ACTION
[CR 49(e)] —Delete provision | Prof. David 4/94 — Considered
re filing notice of dangerous Schlueter 4/94 | 6/94 — ST Cmte approved without publication

offender status — conforming
amendment

9/94 — Jud Conf approved
4/95 — Sup Ct approved
12/95 — Effective
COMPLETED

[CR53] — Cameras in the
courtroom

7/93 — Approved by ST Cmte

10/93 -— Published

4/94 — Considered and approved

6/94 — Approved by ST Cmte

9/94 — Rejected by Jud Conf

10/94 — Guidelines discussed by cmte
COMPLETED

[CR54] — Delete Canal Zone

Roger Pauley,
minutes 4/97
mtg

4/97 — Draft presented and approved for request to publish
6/97 — Approved for publication by ST Cmte

8/97— Published for public comment

4/98 — Approved and forwarded to Stg Cmte

6/98 —Approved by Stg Cmte

9/98 — Approved by Jud Conf

4/99 — Approved by Sup. Ct.

12/99— Effective

COMPLETED
[CR 57] — Local rules ST meeting 4/92 — Forwarded to ST Cmte for public comment
technical and conforming 1/92 6/93 — Approved for publication by ST Cmte
amendments & local rule 9/93 — Published for public comment
renumbering 4/94 — Forwarded to ST Cmte

12/95 — Effective

COMPLETED
ICR 57| — Uniform effective Stg Cmte 4/98 — Considered an deferred for further study

date for local rules

meeting 12/97

PENDING FURTHER ACTION
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Proposal Source, Status

Date,
and Doc #

[CR 58] — Clarify whether Magistrate 4/95 — No action

forfeiture of collateral amounts | Judge David COMPLETED

to a conviction G. Lowe 1/95

[CR 58] — Add subsection Magistrate 12/00 — Sent to chair & reporter

that cross-references 28 U.S.C. [ Judge Tommy | PENDING FURTHER ACTION

§ 636(c) regarding contempt E. Miller

provisions, and change 12/00

language regarding petty (00-CR-E)

offenses

[CR 58 (b)(2)] — Consent in
magistrate judge trials

Judge Philip
Pro 10/24/96

1/97 — Reported out by CR Rules Cmte and approved by ST Cmte for
transmission to Jud Conf without publication; consistent with Federal

(96- CR-B) Courts Improvement Act

4/97 — Approved by Sup Ct

12/97 — Effective

COMPLETED
[CR 59] — Authorize Judicial Report from 4/92 — Considered and sent to ST Cmte
Conference to correct technical | ST 6/93 — Approved for publication by ST Cmte
errors with no need for Subcommittee | 10/93 — Published for public comment
Supreme Court & on Style 4/94 — Approved as published and forwarded to ST Cmte
Congressional action 6/94 — Rejected by ST Cmte

COMPLETED
[Megatrials] — Address issue ABA 11/91 — Agenda

1/92 — ST Cmte, no action taken

COMPLETED
{Rule 8. Rules Governing 7/91 — Approved for publication by ST Cmte
§2255] — Production of 4/92 — Considered
statements at evidentiary 6/92 — Approved by ST Cmte
hearing 9/92 — Approved by Jud Conf

4/93 — Approved by Sup Ct

12/93 — Effective

COMPLETED
[Rules Governing Habeas CV Cmte 10/97 — Subcmte appointed

Corpus Proceedings]—
miscellaneous changes to Rule
8 & Rule 4 for §2255 & §2254
proceedings

4/98 — Considered; further study

10/98 — Cmte approved some proposals and deferred others for further
consideration

4/00 — Considered; request to publish

6/00 — Stg Comte approves request to publish

8/00 — Published

PENDING FURTHER ACTION
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Proposal

Source,
Date,
and Doc #

Status

[Hab Corp R8(c)] —

Judge Peter

8/97 — Referred to reporter

Apparent mistakes in Federal Dorsey 7/9/97 | 10/97 — Referred to subemte
Rules Governing (97-CR-F) 4/98 — Cmte considered
§ 2255 and § 2254 10/98 — Cmte considered
4/00 — Considered; request to publish
6/00 — Stg Comte approves request to publish
8/00 — Published
PENDING FURTHER ACTION
[Modify the model form for Robert L. 8/00 — Referred to reporter & chair
motions under 28 U.S.C. § Byer, Esq. & PENDING FURTHER ACTION
2255] David R. Fine,
Esq. 8/11/00
(00-CR-C)
[U.S. Attorneys admitted to DOJ 11/92 4/93 — Considered
practice in Federal courts] COMPLETED
[Restyling CR Rules] 10/95 — Considered
4/96 — On hold pending consideration of restyled AP Rules published for public
comment
4/98 — Advised that Style Subc intends to complete first draft by the end of the
year
12/98 — Style subemte completes its draft
4/99 — Considered Rules 1-9
6/99 — Considered Rules 1-22
4/00— Rules 32-60 approved by comte; request to publish Rules 1-60
6/00 — Stg Comte approves request to publish
8/00 — Published
PENDING FURTHER ACTION
[Restyling Hab. Corp. Rules}] 10/00 - Considered
1/01 — Stg Comte authorizes restyling to proceed
PENDING FURTHER ACTION
[Adopt a rule to mandate, Richard J. 4/01— Referred to reporter & chair
during guilty plea voir dire, Douglas, PENDING FURTHER ACTION
an advisement from the Chief
bench to the defendant about | Counsel,
collateral immigration Committee on
consequences] Foreign
Relations,
U.S. Senate
4/3/61
(01-CR-C)
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MEMO TO: Members, Criminal Rules Advisory Committee

FROM: Professor Dave Schlueter, Reporter
RE: Proposed Changes to Style and Substantive Packages—Action by
Subcommittees
DATE: April 2, 2001
L In General

The official comment period for the proposed style and substantive changes ended
on February 15, 2001. During the Comment period, and afterwards, the Committee
received a number of comments and proposed changes to the rules—both from the public
and from members of the committee. Subcommittee A met in Washington, D.C. on
March 8th and 9th and Subcommittee B met in Washington, D.C. on March 21st and
22nd to consider proposed style and substantive changes to the proposed amendments.

This memo summarizes those proposed changes and identifies matters addressed
by the Subcommittees and any recommended style or substantive changes. It provides a
rule-by-rule summary of those proposed changes, both to the style package version of the
rule (TAB IV-B) or the substantive package of the rule (TAB III-C).

1L Subcommittee Assignments

For each rule addressed in this memo, I have identified the Subcommittee and
Committee member responsible for the rule. Those designations are based upon
reassignments made by Judge Carnes and Judge Roll and reflected in Mr. Rabiej’s memo
of November 29, 2000. The Subcommittees’ responsibility for the various rules is
unchanged. (E.g., Subcommittee A: Rules 1-9, 23-31, and 41-60; Subcommittee B: Rules
10-22 and 32-40).

ML  Suggested Style Changes—Style Subcommittee (TAB IV-B)

Following the Committee’s meeting in San Diego in October, Professor Kimble
and Mr. Spaniol reviewed the style package again and updated their suggestions into one
master copy of the style package, which was provided to both of the subcommittees. At
both of those meetings, the subcommittees considered the proposed changes and adopted
most of them. The copy included at TAB IV-B reflects the changes recommended by the
two subcommittees.
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IV.  Suggested Style Changes From the Public (TABIV-F)

The Committee received approximately 80 comments from the public. Most of
those are located at TAB IV-F and are concerned with the substantive package
amendments, e.g. video teleconferencing. Those comments are organized by Rule. In
addition, the Administrative Office has sorted out those public comments that appeared to
focus only on the style package. [ have summarized those comments as well and they are
located at TAB IV-F.

V. Global Style Changes

In their proposed changes submitted to the Committee last Fall, the Style
Subcommittee suggested that the Committee make several global style changes. The
subcommittees adopted several of the proposed changes and rejected several others.

o Numbering. The Committee had originally decided on a method for using
Arabic numerals for any number less than 10 (ten) unless the number was “1.”
It seemed awkward to write the number 1 in those instances. The Style
Subcommittee proposed a different system.  The subcommittees have
recommended yet another system. Any number other than one or a number
appearing at the beginning of a sentence or section, will be represented by the
Arabic numerals—in order to make the rules more user-friendly.

e Internal Cross-referencing. The subcommittees addressed the issue of
whether to specifically identify any cross-references to other provisions within
each rule, or whether to simply to refer to “this rule.” The Committee decided
to address this issue on a rule-by-rule basis.

e Attorney vs. Counsel. The Style Subcommittee recommended in October
2000, that the Committee use the term “attorney” rather than “counsel.” The
Committee decided to address this suggestion on a rule-by-rule basis. In
addition, Mr. Pauley urged the subcommittees to be sensitive to using the term
“an attorney for the government” rather than “the attorney for the
government.” In their February 2001 suggestions, the Style Subcommittee did
not renew their suggestion to standardize the use of those terms.

e Titles of Rules and Subdivisions. The Style Subcommittee recommended a
number of additions and changes to the titles of subdivisions and paragraphs;
in particular they note the preference for using the “ing” form of the word.
The subcommittees adopted most of those recommended changes on a rule-
by-rule basis.

o Designating Deleted Rules. A number of rules have deleted over the years,
including several as a result of the restyling effort. At one point during the
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project the Committee decided to keep the rule numbers in place and indicate
in brackets that the rule has been abrogated. The subcommittees decided to
use the designation [Reserved] for those rules that were abrogated a number of
years ago. The designations [Transferred] or [Deleted] were used to designate
the Committee’s actions in this round of amendments.

o Use of the Terms “Unable” and “Cannot.” In a number of rules the Style
Subcommittee has recommended that the word “cannot” be substituted for the
word “unable.” In the current rules both terms are used. Although this issue
is not critical the subcommittees considered this proposal on a case-by-case
basis.

e “Law Enforcement Officer.” The current rules do not hyphenate this term and
for the most part neither do the cases or commentators. Although the style
subcommittee recommended that the term by hyphenated, the subcommittees
decided not to hyphenate that term.

VI.  Suggested Substantive Changes (TABS 1V-D, IV-E)

During the comment period members of the public and members of the
Committee proposed additional changes to the rules. In particular, Mr. Pauley and Judge
Miller have prepared several memos suggesting corrections or changes in the text of the
rules. Some of those changes may be considered to be substantive in nature. Those
memos are located at TAB TV-D, and were considered by the subcommittees.

The materials at TAB IV-E are summaries of the public comments, on substantive
amendments, for each rule.
VII. Rule-by-Rule Revisions by the Subcommittees—March 2001

Rule 1. Scope; Definitions
Subcommittee A (Carnes)

Style Recommendations: Subcommittee A recommends style changes to Rule 1 (See
TAB IV-B)

Other Recommendations: Mr. Pauley has recommended (TAB IV-D) that Rule
1(a)(5) be amended by adding another subdivision (F) that
would read as follows:

“(F)  aproceeding against a witness in a foreign
country under 28 U.S.C. § 1784.”
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This change was discussed and approved at the last
Committee meeting.

Subcommittee A made the change.

Rule 2. Interpretation
Subcommittee A (Carnes)

Style Recommendations: No recommended style changes
Other Recommendations: None recommended.

Rule 3. The Complaint

Subcommittee A (Bucklew)

Style Recommendations: No recommended style changes.
Other Recommendations: No recommended changes.

Rule 4. Arrest Warrant or Summons on a Complaint
Subcommittee A (Bucklew)

Style Recommendations: Subcommittee A recommends style changes to Rule 4 (See
TAB IV-B)

Other Recommendations: In his January 24, 2001 memo (TAB IV-D), Mr. Pauley
recommended that Rule 4(c)(2) be amended to reflect the
recently enacted Military Extraterritorial J urisdiction Act
(Pub. L. No. 106-523, 114 Stat. 2488). That act now
recognizes that arrest warrants may be executed outside the
United States. His memo included the following proposed
redraft of that section:

2) Territorial Limits.

(A) Within the Jurisdiction of the United States.
Except as provided in this rule, a warrant may be executed,
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Rule 5. Initial Appearance
Subcommittee A (Miller)

Style Recommendations:

Other Recommendations:

or a summons served, only within the jurisdiction of the
United States.

(B) Outside the Jurisdiction of the United States. A
warrant may be executed, or a summons served, outside the
jurisdiction of the United States if a statute authorizes an

arrest in such place.

Subcommittee A recommends the language reflected
at TABIV-B

Subcommittee A did not adopt Judge Zimmerman’s (CR-
015) suggestion that the Committee consider amending
Rule 4 to clarify the judge’s ability to issue warrants via
fax.

Subcommittee A considered, but did not adopt, Ms. Bench
(CR-004)(Style) proposed style changes to Rule 4. See
TAB IV-F.

Subcommittee A recommends style changes to Rule 5
(TAB IV-B).

Rule 5(a)(1)(B). The Subcommittee adopted a version of a
change proposed by Mr. Pauley in his January 24th memo
(TAB IV-D) that Rule 5(a)(1)(B) be amended to reflect the
recently enacted Military Extraterritorial Jurisdiction Act
(Pub. L. No. 106-523, 114 Stat. 2483). He noted that if the
amendment is not made, an argument could be made that
the rule would supercede the Act.

Rule 5(c). Subcommittee A has recommended a redrafted
and restructured Rule 5(c)(2) to expand the options for a
case where the accused is arrested in a district other than
the district where the offense was allegedly committed.
New Rule 5(c)(2)(C) provides that the initial appearance
should occur in the district where the prosecution is
pending if that district is a district adjacent to the district of
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arrest and the appearance will occur on the day of the
arrest.

Video Teleconferencing: Subcommittee A discussed at
some length the proposal in Rule 5 to permit video
teleconferencing of initial appearances. It ultimately voted
3-0-3 to recommend that the amendment to Rule 5 permit
the court to hold an initial appearance without the consent
of the defendant on the condition that any video
teleconferencing of arraignments would be conducted only
with the defendant’s consent. Subcommittee B, which did
not address the amendments to Rule 5, voted 3 to 2 to
permit video teleconferencing of arraignments with the
consent of the defendant.

Subcommittee A also considered recommended changes
suggested by Mr. Spaniol (CR-0010)(Style), Ms. Bench
(CR-004)(Style), Mr. Brzosowski, (CR-045), and Mr.
Horsley (CR-003)(Style).

Rule 5.1. Preliminary Hearing in a Felony Case

Subcommittee A (Miller)

Style Recommendations:

Other Recommendations:

Rule 6. The Grand Jury
Subcommittee A (Stith)

Style Recommendations:

Other Recommendations:

Subcommittee A recommends style changes to Rule 5.1
(See TAB IV-B)

None.

Subcommittee A recommends style changes to Rule 6 (See
TAB IV-B)

Rule 6(e)(3)(A). Subcommittee A recommends a change
suggested by Mr. Pauley in his January 24th memo (TAB
IV-D) that a new subdivision (iii) be added that would

provide an exception for disclosures authorized under 18
U.S.C. § 3322 (authorizing disclosures for civil forfeiture
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and civil banking laws, etc.). The new provision would
read:

“(iii) a person authorized by 18 U.S.C. § 3322

Subcommittee also recommends a change in the structure
of Rule 6(e) to clarify the rule of secrecy. See TAB IV-B.

Subcommittee A considered changes suggested by Ms.
Stegman (CR-020), Judge Ashmanskas (CR-002)(Style),
Judge Doumar (CR-009)(Style).

Rule 7. The Indictment and the Information

Subcommittee A (Stith)

Style Recommendations:

Other Recommendations:

Subcommittee A recommends style changes to Rule 7 (See
TAB IV-B)

Subcommittee A recommends that the introductory
language of Rule 7(a)(1) be amended to include an
exception for criminal contempt proceedings. The new
provision (underlined) would read:

“An offense (other than criminal contempt) must be
prosecuted by an indictment...”

Subcommittee A considered changes recommended by
Judge Doumar (CR-009)(Style). See TAB IV-F.

Rule 8. Joinder of Offenses or Defendants
Subcommittee A (Friedman)

Style Recommendations:

Other Recommendations:

Subcommittee A recommends style changes to Rule 8 (See
TAB IV-B)

None.
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Rule 9. Warrant or Summons Upon Indictment or Information
Subcommittee A (Friedman)

Style Recommendations:

Other Recommendations:

Rule 10. Arraignment

Subcommittee A recommends style changes to Rule 9 (See
TAB IV-B)

None.

Subcommittee B (Campbell)

Style Recommendations:

Other Recommendations:

Rule 11. Pleas

Subcommittee B recommends style changes to Rule 10
(See TAB IV-B)

Subcommittee B considered a proposal by Mr. Pauley to
amend Rule 10(b) (in the substantive package) by adding
the words “good cause.” (See TAB IV-D, Memo of
January 24, 2001).

Video Teleconferencing: Subcommittee B discussed the
proposed substantive changes that would permit video
teleconferencing and waiver of appearance at an
arraignment. Regarding the first proposal, the
subcommittee voted 3 to 2 to recommend that the
Committee go forward with the change, if the defendant
consents to video teleconferencing. With regard to the
proposed change permitting a defendant to waive his or her
appearance at an arraignment, the subcommittee voted 5 to
0 to recommend that the Committee go forward with that
amendment.

Subcommittee B (Campbell)

Style Recommendations:

Subcommittee B recommends style changes to Rule 11
(See TAB IV-B)

Subcommittee recommends a revision to Rule 11(b)(1)(A)
to clarify the government’s use of statements made by a
defendant.
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Other Recommendations:

In Rule 11(e), Subcommittee B recommends that the
reference to 28 U.S.C. § 2255 be changed to “collateral
attack” to recognize that a plea may be set aside during
some other form of collateral attack and just under § 2255.
See, e.g., United States v. Jeffers, 234 F3d 277 (5th Cir.
2000) (noting that petition under § 2254 may be used where
relief under § 2255 is not adequate).

Rule 11(f). Rather than attempt to restyle language in Rule
11(f), which now tracks language in Federal Rule of
Evidence 410, Subcommittee recommends that Rule 11(f)
simply state that:

“The admissibility or inadmissibility of a plea, plea
discussion, and any related statement is governed by
Federal Rule of Evidence 410.”

The Committee Note should reference deletion of the
requirement in current Rule 11(d) that the judge ask the
defendant whether he or she has talked to the government
about a plea bargain.

Subcommittee B also considered changes suggested by Mr.
Spaniol (CR-001)(Style) and Judge Doumar (CR-
009)(Style).

Rule 12. Pleadings and Motions Before Trial; Defenses and Objections

Subcommittee B (Roll)
Style Recommendations:

Other Recommendations:

Subcommittee B recommends style changes to Rule 12
(See TAB IV-B)

None.

Rule 12.1. Notice of Alibi Defense

Subcommittee B (Roll)

Style Recommendations:

Subcommittee B recommends style changes to Rule 12.1
(See TAB IV-B).

Other Recommendations: During Subcommittee’s
discussion of restyled Rule 12.1(b), a question was raised
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about a possible ambiguity in what the words “unless the
court otherwise directs” were intended to modify in the
original version of the rule. Did they modify both 10-day
periods in Rule 12.1(b) or just the second of the two
periods? There was also some concern about whether the

“words “unless the court directs otherwise” in the restyled

version of Rule 12.1(b)(2) was intended to apply to just the
timing requirements or to the other requirements of the
rule. Ichecked the original Advisory Committee Notes and
the sparse case law on the issue of timing of the
government’s disclosure. My sense is that the original rule
was intended to give the judge discretion to change either
of the two timing requirements in Rule 12.1(b). For
example, in United States v. Wills, 88 F.3d 704 (9th Cir.
1996), the trial court granted an ex parte request from the
government to delay disclosing its rebuttal witness where
the government expressed concern that the witness would
be harmed if the defendant learned of her identity.
Disclosure was not made until 5 days before trial started.
The court noted that only two other circuits had even
addressed the issue. It seems clear that 12.2(b) only
addresses the issue of timing and not the court’s broader
authority to excuse noncompliance with other provisions in
the rule, which is addressed in Rule 12.2(e). Thus, 1
recommend that (b)(2) be redrafted to substitute the
“unless” clause with the following:

2) Unless the court sets another time for doing
50, an attorney for the government must.....

Subcommittee B considered a change suggested by Judge
Doumar (CR-009)(Style).

Rule 12.2. Notice of Insanity Defense or Expert Testimony of Defendant’s Mental

Condition.
Subcommittee B (Roll)

Style Recommendations:

Other Recommendations:

Subcommittee B recommends style changes to Rule 12.2
(See TAB IV-B).

Subcommittee B recommends several minor, clarifying



Memo on Proposed Changes
February 2001

11

changes to the version of Rule 12.2 in the substantive
package of amendments (TAB HI-C). First, the words,
“upon motion of the government,” have been deleted to
reflect that such examinations may be requested by either
the defendant or the government. Second, Rule
12.2(c)(4)(A) has been modified to clarify that a
defendant’s statements are admissible only after the
defendant has introduced evidence requiring the notice in
Rule 12.2(a) or (b)(1). Third, Rule 12.2(c)(4)(B) has been
amended to clarify that introduction of expert testimony in
a capital sentencing proceeding requiring notice under Rule
12.2(b)(2) will trigger use of a defendant’s statements.

Subcommittee B considered a changes suggested by Judge
Doumar (CR-009)(Style).

NOTE: In reviewing “restyled” Rule 12.2, I noticed that in
making a conforming change in the last sentence Rule
12.2(b), the current version of the rule permits the court to
“grant additional time to the parties to prepare.. .7 The
restyled version appears to only extend additional time to
the defendant. I have no recollection that that was an
intended change to the rule. The same language is used in
Rule 12.2(a). In the substantive package version of Rule
12.2, the original language of “parties” is used.

Rule 12.3.Notice of Public Authority Defense

Subcommittee B (Roll)

Style Recommendations:

Other Recommendations:

Subcommittee B recommends style changes to Rule 12.3
(See TAB IV-B).

Subcommittee B considered a change suggested by Judge
Doumar (CR-009)(Style).

Rule 12.4. Disclosure Statement (New Rule)

Subcommittee B (Roll)

Style Recommendations:

Subcommittee B offers no recommended style changes to
new Rule 12.4 (See TAB III-C).
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Subcommittee B does offer several recommended changes
to Rule 12.4, in the substantive package of amendments at
TAB 1II-C. First, regarding Rule 12.4(a)(2), Mr. Pauley
pointed out the potential difficulty in requiring the
prosecution to learn all of the disclosable information about
an organizational defendant early in the proceedings. Thus,
the subcommittee recommends adding the words, “to the
extent it can be obtained through due diligence” at the end
of that section. Second, the language in Rule 12.4(b)(1)
was intended to track similar language in the Civil Rules
counterpart to this rule but creates problems in applying the
requirements to a criminal proceeding. Thus,
Subcommittee B recommends modifying Rule 12.4(b)(1) to
indicate that the disclosure requirements are triggered with
the defendant’s initial appearance.

Rule 13. Joint Trial of Separate Cases

Subcommittee B (Roll)
Style Recommendations:

Other Recommendations:

None

None

Rule 14. Relief from Prejudicial Joinder

Subcommittee B (Roll)
Style Recommendations:

Other Recommendations:

Rule 15. Depositions

None.

None

Subcommittee B (Campbell)

Style Recommendations:

Other Recommendations:

Subcommittee B recommends style changes to Rule 15
(See TAB 1V-B).

None.
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Rule 16. Discovery and Inspection
Subcommittee B (Campbell)

Style Recommendations: Subcommittee B recommends style changes to Rule 16
(See TAB IV-B).

Other Recommendations: Subcommittee B considered a change suggested by Judge
Doumar (CR-009)(Style).

Rule 17. Subpoena
Subcommittee B (Pauley)

Style Recommendations: Subcommittee B recommends style changes to Rule 17
(See TAB IV-B).

Other Recommendations: Subcommittee made clarifying changes to Rule 17(g) to
reflect suggested changes by Mr. Pauley and Judge Miller
concerning the ability of magistrate judges to find a person
in contempt. Judge Miller recommends citing the particular
statutory provision and I concur in that recommendation.

The subcommittee also consider a change proposed by
Judge Doumar (CR-009)(Style).

Rule 17.1. Pretrial Conference
Subcommittee B (Pauley)

Style Recommendations: Subcommittee B recommends style changes to Rule 17
(See TAB IV-B).

Other Recommendations: None

Rule 18. Place of Prosecution and Trial
Subcommittee B (Pauley)

Style Recommendations: Subcommittee B recommends style changes to Rule 18
(See TAB IV-B).
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Other Recommendations: None.

Rule 19. Rescinded or Reserved.
Subcommittee B (Pauley)

Style Recommendations: Subcommittee B recommends that the designation for this
rule should be “Reserved.” It was rescinded years ago and
shows up in books as being “rescinded.” At this point it is
probably all right to refer to it as “reserved.” Using the
word “rescinded” might give the reader the incorrect
impression that it was rescinded by the style project
amendments.

Other Recommendations: None

Rule 20. Transfer for Plea and Sentence
Subcommiittee B (Pauley)

Style Recommendations: Subcommittee B recommends style changes to Rule 20
(See TAB 1V-B).

Other Recommendations: None.

Rule 21. Transfer for Trial
Subcommittee B (Pauley)

Style Recommendations: Subcommittee B recommends style changes to Rule 21
(See TAB IV-B).

Other Recommendations: None.

Rule 22. Time to File Motion to Transfer [Transferred]
Subcommittee B (Pauley)

Style Recommendations: Subcommittee B recommends that because the substance of
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this rule was transferred to Rule 21, the rule shuld carry the
designation of “transferred” and explained in the
Committee Note. (See TAB IV-B).

Other Recommendations: None

Rule 23. Jury or Nonjury Trial
Subcommittee A (Carnes)

Style Recommendations: No recommended changes.
Other Recommendations: No recommended changes.
Rule 24. Trial Jurors

Subcommittee A (Miller)

Style Recommendations: Subcommittee A recommends style changes to Rule 24
(See TAB IV-B)

Other Recommendations: Subcommittee A considered and then declined to accept a
suggestion from Mr. Pauley (TAB IV-D, Jan. 24th memo)
that the Committee consider amending 24(b)(3) to clarify
whether the provision applies to petty offenses.

The subcommittee also considered and rejected a proposed

change from Judge Doumar (CR-009)(Style) to revise the
number of peremptory challenges. See TAB IV-F.

Rule 25. Judge’s Disability
Subcommittee A (Friedman)

Style Recommendations: Subcommittee A recommends style changes to Rule 26
(See TAB IV-B).

Other Recommendations: None recommended.
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Subcommittee A (Friedman)

Style Recommendations:

Other Recommendations:

Subcommittee A recommends style changes to Rule 26—

both in the style and substantive amendments packages.
(See TAB IV-B and TAB HII-C).

The style version of Rule 26 (TAB IV-B) includes the word
“orally,” which is technically a substantive change; that
change is reflected in the substantive package version of
Rule 26 at TAB ITI-C. Subcommittee A recommends that
the term “orally” be deleted from the restyled version as
well and that the Committee Note amended to reflect the
purpose of that amendment.

Subcommittee A considered, but rejected, a change
proposed by Mr. Keane (CR-045) that the rule be expanded
to include more specific criteria when remote transmission
may be used. The subcommittee also considered, but
rejected, a proposed alternate version of Rule 26 submitted
by Mr. Ries (CR-045).

Subcommittee A recommends that the term “two-way” be
inserted in line 13 of Rule 26 at TAB III-C. The Reporter
is drafting language to be added to the Committee Note to
address some of the concerns raised in the public
comments, €.g., insuring the integrity of testimony and the
quality of the transmission.

Rule 26.1. Foreign Law Determination
Subcommittee A (Friedman)

Style Recommendations:

Other Recommendations:

None.

None.

Rule 26.2. Producing a Witness’s Statement
Subcommittee A (Friedman)

Style Recommendations:

Subcommittee A recommends style changes to Rule 26.2
(See TAB IV-B).
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Other Recommendations: Subcommittee A considered changes suggested by Mr.
Allen (CR-005)(Style). See TAB IV-F.

Rule 26.3. Mistrial
Subcommittee A (Friedman)

Style Recommendations: None recommended.

Other Recommendations: None recommended.

Rule 27. Proof of Official Record
Subcommittee A (Friedman)

Style Recommendations: Subcommittee A recommends a style change to Rule 27
(See TAB IV-B).

Other Recommendations: None recommended.

Rule 28. Interpreters.
Subcommittee A (Friedman)

Style Recommendations: Subcommittee A recommends a style change to Rule 28
(See TAB IV-B).

Other Recommendations: None

Rule 29. Motions for Judgment of Acquittal
Subcommittee A (Bucklew)

Style Recommendations: Subcommittee A recommends style changes to Rule 29
(See TAB IV-B).

Other Recommendations: None recommended.
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Rule 29.1. Closing Argument
Subcommittee A (Bucklew)

Style Recommendations: Subcommittee A recommends style changes to Rule 29.1
(See TAB IV-B).

Other Recommendations:
Rule 30. Jury Instructions
Subcommittee A (Stith)
Style Recommendations: None recommended
Other Recommendations: Subcommittee A (unanimous vote) recommends that the

Committee defer any further action of the substantive
amendment to Rule 30 (TAB III-C) that would permit the
court to request the parties to submit their requested jury
instructions before trial. In any event, the The Committee
Note needs to be corrected. The reference to a similar
provision in the Civil Rule is incorrect. That civil rule has
not yet been amended to change the time for submitting

instructions.
Rule 31. Jury Verdict
Subcommiittee A (Pauley)
Style Recommendations: Subcommittee A recommends style changes to Rule 31

(See TAB IV-B).

Other Recommendations: Rule 31(a). Subcommittee A considered, but did not adopt,
a recommendation from Mr. Pauley that the word “federal”
be inserted before the word “judge.” (TAB IV-D, Memo of
Jan. 24, 2001). He noted that the addition is necessary to
avoid the remote problem of a verdict being delivered to a
state judge.
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Rule 32. Sentencing and Judgment

Subcommittee B

(Roll—Rule 32(a)-(c)(2))
(Stith—Rule 32(c)(3) to end)

Style Recommendations:

Other Recommendations:

Subcommittee B recommends style changes to Rule 32
(See TAB IV-B).

Rule 32(d). Subcommittee B has recommended a revised
version of Rule 32(d), concerning the contents of the
presentence report. See TAB IV-B.

Rule 32(h). Subcommittee has recommended a revised
version of Rule 32(h) and have now designated it as
subdivision (h) and have redesignated the remaining
provisions. Subdivision (h) is now what had been Rule
32(h)(5) in the restyled version published for comment.
Rule 32(i) (formerly 32(h) also includes a change in ®H(B)
to reflect a recommendation by Mr. Pauley (January 24th
memo) that Rule 32(h)(1)(B) be amended to include a
requirement that the judge provide the excluded
information to the government as well as to the defendant.
This might be viewed as an additional “substantive” change
that was not published for comment. In addition,
Subcommittee B recommends that Rule 32(1)(4)(C)
(currently (h)(4)(C) in the published version) include a
“good cause” requirement as recommended by Mr. Pauley
in his January 24th memo.

The subcommittee also considered a change proposed by
Mr. Crane (CR-001) (that the term “material” be defined in
the rule itself).

Finally, the subcommittee recommends that the Committee
not adopt the substantive change to Rule 32 that would
require the court to resolve objections to a material matter
in the presentence report.

Rule 32.1. Revoking or Modifying Probation or Supervised Release.

Subcommittee B (Stith)

Style Recommendations:

Subcommittee B recommends style changes to Rule 32.1
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(See TAB IV-B).

Rule 32.1(a)(3). The subcommittee held an extended
discussion on whether to adopt Mr. Pauley’s recommends
in his January 24th memo (TAB IV-D) that Rule 32.1(a)(3)
(rights warnings) be deleted. His memo and my response
to that memo are at TAB IV-D. The subcommittee voted 3
to 2 to retain the rights warnings requirement.

Rule 32.2. Criminal Forfeiture

(No subcommittee assigned)

Style Recommendations:

Other Recommendations:

Rule 33. New Trial
Subcommittee B (Pauley)

Style Recommendations:

Other Recommendations:

Subcommittee B recommends style changes to Rule 32.2
(See TAB IV-B).

None recommended.

Subcommittee B recommends style changes to Rule 33
(See TAB 1IV-B).

None recommended.

Rule 34. Arresting Judgment

Subcommittee B (Pauley)

Style Recommendations:

Other Recommendations:

Subcommittee B recommends style changes to Rule 34
(See TAB IV-B).

None recommended.
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Rule 35. Correcting or Reducing Sentence.

Subcommittee B (Pauley)

Style Recommendations:

Other Recommendations:

Rule 36. Clerical Mistakes.
Subcommittee B (Miller)

Style Recommendations:

Other Recommendations:

Rule 37. [Reserved]
Subcommittee B (Miller)

Style Recommendations:

Other Recommendations:

Subcommittee B recommends style changes to Rule 35
(See TAB IV-B)

Subcommittee B recommends new language for Rule 35(b)
that will address the issue raised in Orozco and during
subsequent discussion of the amendment.

The subcommittee also considered a proposed alternative

model of Rule 35(b) offered by Judge Becker (CR-028).
See TAB IV-F.

None recommended.

None recommended.

This rule was abrogated in 1968. Thus, it should be
probably labeled as “reserved.”

None

Rule 38. Staying a Sentence or a Disability

Subcommittee B (Miller)

Style Recommendations:

Other Recommendations:

Subcommittee B recommends style changes to Rule 38
(See TAB IV-B).

None recommended.
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Rule 39. [Reserved]
Subcommittee B (Miller)

Style Recommendations: Because this rule was abrogated in 1968, it should probably
be listed as “reserved”.

Other Recommendations: None.

Rule 40. Arrest for Failing to Appear in Another District
Subcommittee B (Miller)

Style Recommendations: Subcommittee B recommends style changes to Rule 40
(See TAB IV-B).

Other Recommendations: None recommended.

Rule 41. Search and Seizure
Subcommittee A (Bucklew)

Style Recommendations: Subcommittee A recommends style changes to Rule 41
(See TAB IV-B).

Other Recommendations: Covert searches. Subcommittee A discussed questions
raised by the public comments on the proposed substantive
change to Rule 41 that would govern warrants for covert
searches. The subcommittee recommends that the
proposed amendment be deferred, and considered further in
conjunction with pending proposals governing warrants for
tracking devices.

Rule 41(d)(3)(B)(ii). Subcommittee A considered, but did
not adopt, a recommendation from Mr. Pauley that the
words “or cause to be made” be inserted after the words “to
make.” He explained in his January 24th memo that this
addition would cover those situations where the
magistrate’s recording device fails and the AUSA is asked
to make the recording of the conversation..

Rule 41(e)(1). The subcommittee adopted a suggestion
from Judge Murrian (CR-018) regarding the return of the
warrant to the clerk. See TAB IV-F.
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The subcommittee considered a proposal from Mr. Nakano
(CR-045), a student of Judge Miller, that Rule 41 include a
requirement that covert searches may be approved only on
a showing of necessity.

Rule 42. Criminal Contempt

Subcommittee A (Bucklew)

Style Recommendations:

Other Recommendations:

Subcommittee A recommends style changes to Rule 42
(See TAB IV-B).

Subcommittee A recommends that Rule 42(b) be amended,
(as suggested by Mr. Pauley and Judge Miller) to clarify
the authority of magistrate judges to hold contempt
proceedings—per the recent Federal Courts Improvement
Act.

Rule 43. Defendant’s Presence

Subcommittee A (Bucklew)

Style Recommendations:

Other Recommendations:

Subcommittee A recommends style changes to Rule 43
(See TAB IV-B).

None recommended.

Rule 44. Right to and Appointment of Counsel
Subcommittee A (Friedman)

Style Recommendations:

Other Recommendations:

None recommended.

None recommended.

Rule 45. Computing and Extending Time
Subcommiittee A (Friedman)

Style Recommendations:

Subcommittee A recommends style changes to Rule 45
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(See TAB IV-B).
Other Recommendations: The term “President’s Day” has been changed to

“Washington’s Birthday” in per discussion at the October
2000, Committee meeting.

Rule 46. Release from Custody; Supervising Detention
Subcommittee A (Carnes)

Style Recommendations: Subcommittee A recommends style changes to Rule 46
(See TAB IV-B).

Other Recommendations: None recommended.

Rule 47. Motions and Supporting Affidavits
Subcommittee A (Carnes)

Style Recommendations: Subcommittee A recommends a style change to Rule 47
(See TAB IV-B).

Other Recommendations: None recommended.

Rule 48. Dismissal
Subcommittee A (Carnes)

Style Recommendations: Subcommittee A recommends style changes to Rule 48
(See TAB IV-B).

Other Recommendations: None recommended.

Rule 49. Serving and Filing Papers
Subcommittee A (Carnes)

Style Recommendations: Subcommittee A recommends style changes to Rule 49
(See TAB IV-B).

Other Recommendations: None recommended.
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Rule 50. Prompt Disposition.
Subcommittee A (Pauley)

Style Recommendations: None recommended.

Other Recommendations: None recommended.

Rule 51. Preserving Claimed Error.
Subcommittee A (Pauley)

Style Recommendations: None recommended.

Other Recommendations: None recommended.

Rule 52. Harmless and Plain Error
Subcommittee A (Pauley)

Style Recommendations: None recommended.

Other Recommendations: Rule 52(b). Subcommittee A considered, but did not adopt,
a proposed change by Mr. Pauley. In a memo dated
February 5, 2001 (TAB IV-D), Mr. Pauley recommended
that the Committee clarify an ambiguity in the wording “A
plain error or defect...” He pointed out that the Supreme
Court has concluded that that wording should be read more
simply as meaning “error.” As he noted, the Court has
indicated that the use of the disjunctive is misleading.
Thus, he recommended that the words “or defect” be
deleted from the rule. He recommended that no changes be
made to Rule 52(a).

Rule 53. Courtroom Photographing and Broadcasting Prohibited
Subcommittee A (Pauley)

Style Recommendations: Subcommittee A recommends a style change to Rule 53
(See TAB IV-B).
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Other Recommendations: Subcommittee A considered, but did not adopt, a
recommendation from Judge Ashmanskas (CR-002)(Style)
that Rule 53 be revised and a suggestion from Mr. Johnson
(CR-045), a student of Judge Miller, that Rule 53 be
amended to include a list of factors to be considered by the
court in deciding whether to permit electronic coverage.

See TAB IV-F.
Rule 54. [Transferred]
Subcommittee A (Pauley)
Style Recommendations: Subcommittee A recommends that because this rule was

transferred to Rule 1 it should carry the designation of
transferred” rather than “reserved.”

Other Recommendations: None recommended.

Rule 55. Records
Subcommittee A (Friedman)

Style Recommendations: None recommended.

Other Recommendations: None recommended.

Rule 56. When Court is Open
Subcommittee A (Friedman)

Style Recommendations: Subcommittee A recommends style changes to Rule 56
(See TAB IV-B).

Other Recommendations: Subcommittee A recommends that the language in Rule 56
be conformed to that in Rule 45, supra.
Rule 57. District Court Rules

Subcommittee A (Friedman)

Style Recommendations: Subcommittee A recommends style changes to Rule 57
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(See TAB 1IV-B).

None recommended.

Rule 58. Petty Offenses and Other Misdemeanors

Subcommittee A (Miller)

Style Recommendations:

Other Recommendations:

Rule 59. [Deleted]
Subcommittee A (Miller)

Style Recommendations:

Other Recommendations:

Rule 60. [Deleted]
Subcommittee A (Miller)

Style Recommendations:

Other Recommendations:

Subcommittee A recommends style changes to Rule 58
(See TAB IV-B).

Rule 58(b)(2)E)() and (b)(3)(A) and (B). Subcommittee
A recommends changes to Rule 58 (per Judge Miller’s
suggested changes in his memo of December 7, 2000 (TAB
IV-D)) to reflect recent statutory changes.

Subcommittee A recommends that because Rule 59 is
being deleted as being unnecessary, the reference should be
“deleted.”

The Committee Note should be changed to reflect that the
rule has been “deleted.”

Subcommittee A recommends that Rule 60, w hich is being
deleted as being unnecessary, should carry the reference to
“deleted.”

None.

Rules Governing § 2254 and § 2255 Proceedings

(Subcommittees A and B)
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None

Subcommittees A and B considered the public comments
received on the Rules Governing § 2254 and § 2255
Proceedings and decided to recommend that the Committee
defer further consideration of the rules, pending further
research on the substantive questions and consideration of a
“restyled” version of the rules.
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This material is a copy of the style package, as published for comment, which
shows the changes recommended by the Subcommittees A and B. The handwritten
notations are Mr. Rabiej’s based, upon actions taken at the Subcommittee meetings.

In addition, following the Subcommittee meetings, I drafted additional language
for the Committee Notes. That material is included here as well.
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1. SCOPE, PURPOSE, AND TITLE L APPLICABILITY—GF-R'H'EE'S’Q'
CONSTRUCTION
Rule 1.  Scope; Definitions
Rule 1. Scope (a) Scope.

These rules govern the procedure in all criminal
proceedings in the courts of the United States, as provided
in Rule 54(a); and, whenever specifically provided in one
of the rules, to preliminary, supplementary, and special
proceedings before United States magistrate judges and at
proceedings before state and local judicial officers.

Rule 54. Application and Exception

(a) Courts. These rules apply to all criminal proceedings in
the United States District Courts; in the District of Guam;
in the District Court for the Northern Mariana Islands,
except as otherwise provided in articles IV and V of the
covenant provided by the Act of March 24, 1976 (90 Stat.
263); and in the District Court of the Virgin Islands; in the
United States Courts of Appeals; and in the Supreme Court
of the United States; except that the prosecution of offenses
in the District Court of the Virgin Islands shall be by
indictment or information as otherwise provided by law.

+he

(1) In General. These rules govern the
procedure in all criminal procegdings in the
United States district courts, Jnited States
courts of appeals, and the Supreme Court of
the United States.

(2) State or Local Judicial Officer. When a rule
so states, it applies to a proceeding before a
state or local judicial officer.

(3) Territorial Courts. These rules also govern
all ~the procedure in k:riminal proceedings in the
following courts:

(A) the district court of Guam;

(B) the district court for the Northern
Mariana Islands, except as otherwise
provided by law; and

(C) the district court of the Virgin Islands,
except that the prosecution of offenses
in that court must be by indictment or
information as otherwise provided by
law.
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(b) PROCEEDINGS (Rule 54 continued)

(1) Removed Proceedings. These rules apply to criminal
prosecutions removed to the United States district courts
from state courts and govern all procedure after removal,
except that dismissal by the attorney for the prosecution
shall be governed by state law.

(2) Offenses Outside a District or State. These rules
apply to proceedings for offenses committed upon the high
seas or elsewhere out of the jurisdiction of any particular
state or district, except that such proceedings may be had in
any district authorized by 18 U.S.C. § 3238.

(3) Peace Bonds. These rules do not alter the power of
judges of the United States or of United States magistrate
judges to hold security of the peace and for good behavior
under Revised Statutes, § 4069, 50 U.S.C. § 23, but in such
cases the procedure shall conform to these rules so far as
they are applicable.

(4) Proceedings Before United States Magistrate
Judges. Proceedings involving misdemeanors and other
petty offenses are governed by Rule 58.

(4) Removed Proceedings. Although these rules
govern all proceedings after removal from a
state court, state law governs a dismissal by
the prosecution.

(5) Other Proceedings. These rules are not applicable to
extradition and rendition of fugitives; civil forfeiture of
property for violation of a statute of the United States; or
the collection of fines and penalties. Except as provided in
Rule 20(d) they do not apply to proceedings under 18
U.S.C. Chapter 403 — Juvenile Delinquency — so far as
they are inconsistent with that chapter. They do not apply
to summary trials for offenses against the navigation laws
under Revised Statutes §§ 4300-4305, 33 U.S.C. §§ 391-
396, or to proceedings involving disputes between seamen
under Revised Statutes §§ 4079-4081, as amended, 22
U.S.C. §§ 256-258, or to proceedings for fishery offenses
under the Act of June 28, 1937, c. 392, 50 Stat. 325-327, 16
U.S.C. §§ 772-772i, or to proceedings against a witness in
a foreign country under 28 U.S.C. § 1784.

(5) Excluded Proceedings. Proceedings not
governed by these rules include:

(A)

(B)
\‘J iolad o)

©
(D)

(E)

the extradition and rendition of a
fugitive;

a civil property forfeiture for the=R—
rortatt a federal statute;

the collection of a fine or penalty;

a proceeding under a statute governing
juvenile delinquency to the extent the
procedure is inconsistent with the
statute, unless Rule 20(d) provides

otherwise; and=€__

a dispute between seamen under 22
U.S.C. §§ 256—258<_)’ and

®
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(c) Application of Terms. (Rule 54 continued) As used
in these rules the following terms have the designated
meanings.

"Act of Congress" includes any act of Congress locally
applicable to and in force in the District of Columbia, in
Puerto Rico, in a territory or in any insular possession.

"Attorney for the government” means the Attorney
General, an authorized assistant of the Attorney General, a
United States Attorney, an authorized assistant of a United
States Attorney, when applicable to cases arising under the
laws of Guam the Attorney General of Guam or such other
person or persons as may be authorized by the laws of
Guam to act therein, and when applicable to cases arising
under the laws of the Northern Mariana Islands the
Attorney General of the Northern Mariana Islands or any
other person or persons as may be authorized by the laws
of the Northern Marianas to act therein.

"Civil action” refers to a civil action in a district court.
The words "demurrer,”" "motion to quash," "plea in

abatement," "plea in bar" and "special plea in bar," or
words to the same effect, in any act of Congress shall be

construed to mean the motion raising a defense or objection

provided in Rule 12.

"District court" includes all district courts named in
subdivision (a) of this rule.

(b) Definitions. The following definitions apply to
these rules:

(1) "Attorney for the government" means:

(A) the Attorney General, or an authorized
assistant;

(B) a United States attorney, or an
authorized assistant;

(C) when applicable to cases arising under
Guam law, the Guam Attorney
General or other person whom Guam
law authorizes to act in the matter; and

(D) any other attorney authorized by law
to conduct proceedings under these
rules as a prosecutor.
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"Federal magistrate judge" means a United States
magistrate judge as defined in 28 U.S.C. §§ 631-639, a
judge of the United States or another judge or judicial
officer specifically empowered by statute in force in any
territory or possession, the Commonwealth of Puerto Rico,
or the District of Columbia, to perform a function to which
a particular rule relates.

"Judge of the United States" includes a judge of the district
court, court of appeals, or the Supreme Court.

"Law" includes statutes and judicial decisions.

"Magistrate judge" includes a United States magistrate
judge as defined in 28 U.S.C. §§ 631-639, a judge of the
United States, another judge or judicial officer specifically
empowered by statute in force in any territory or
possession, the Commonwealth of Puerto Rico, or the
District of Columbia, to perform a function to which a
particular rule relates, and a state or local judicial officer,
authorized by 18 U.S.C. § 3041 to perform the functions
prescribed in Rules 3, 4, and 5.

2)

&)

@

)

"Court" means a federal judge performing
functions authorized by law.

"Federal judge" means:

(A) ajustice or judge of the United States
as these terms are defined in 28 U.S.C.
§ 451,

(B) amagistrate judge; exya n al

(C) ajudge confirmed by the United States
Senate and empowered by statute in
any commonwealth, territory, or
possession to perform a function to
which a particular rule relates.

"Judge" means a federal judge or a state or
local judicial officer.

"Magistrate judge" means a United States
magistrate judge as defined in 28 U.S.C.
§§ 631-639.
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"Oath" includes affirmations. (6) "Oath" includes an affirmation.
"Petty offense” is defined in 18 U.S.C. §19. (7) "Organization" is defined in 18 U.S.C.§ 18.

"State"” includes District of Columbia, Puerto Rico, (8) "Petty offense" is defined in 18 U.S.C. § 19.
territory and insular possession.
(9) "State" includes the District of Columbia,

"United States magistrate judge" means the officer and any commonwealth, territory, or
authorized by 28 U.S.C. §§ 631-639. possession of the United States.

(10) "State or local judicial officer" means:

(A) astate or local officer authorized to act
under 18 U.S.C. § 3041; and

(B) ajudicial officer specifically }/

empowered by statute i in the
District of Columbia or in any
commponwealth, territory, or
po\ss%m to perform a function to
which a particular rule relates.
K or

(¢) Authority oi}IustiC(yaanudge/ of the United

States. When these rules authorize a magistrate
judge to act, any other federal judge may also act.

COMMITTEE NOTE

Rule 1 is entirely revised and expanded to incorporate Rule 54, which deals with the application of the rules.
Consistent with the title of the existing rule, the Committee believed that a statement of the scope of the rules should be
placed at the beginning to show readers which proceedings are governed by these rules. The Committee also revised the
rule to incorporate the definitions found in Rule 54(c) as a new Rule 1(b).

Rule 1(a) contains language from Rule 54(b). But language in current Rule 54(b)(2)-(4) has been deleted for
several reasons: First, Rule 54(b)(2) refers to a venue statute that governs an offense committed on the high seas or
somewhere outside the jurisdiction of a particular district; it is unnecessary and has been deleted because once venue has
been established, the Rules of Criminal Procedure automatically apply. Second, Rule 54(b)(3) currently deals with peace
bonds; that provision is inconsistent with the governing statute and has therefore been deleted. Finally, Rule 54(b)(4)
references proceedings conducted before United States Magistrate Judges, a topic now covered in Rule 58.

Rule 1(a)(3) consists of material currently located in Rule 54(b)(5), with the exception of the references to the
navigation laws, fishery offenses, and to proceedings against a witness in a foreign country. Those provisions were
considered obsolete. But if those proceedings were to arise, they would be governed by the Rules of Criminal Procedure.

Rule 1(b) is composed of material currently located in Rule 54(c), with several exceptions. First, the reference to

an "Act of Congress" has been replaced with the term "federal statute." Second, the language concerning demurrers,
pleas in abatement, etc. has been deleted as being anachronistic. Third, the definitions of "civil action" and "district
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court” have been deleted. Fourth, the term "attorney for the government™ has been expanded to include reference to those
attorneys who may serve as special or independent counsel under applicable federal statutes.

Fifth, the Committee added a definition for the term "court" in Rule 1(b)(2). Although that term originally was
almost always synonymous with the term "district judge," the term might be misleading or unduly narrow because it may
not cover the many functions performed by magistrate judges. See generally 28 U.S.C. §§ 132, 636. Additionally, the
term does not cover circuit judges who may be authorized to hold a district court. See 28 U.S.C. § 291. The proposed
definition continues the traditional view that "court" means district judge, but also reflects the current understanding that
magistrate judges act as the "court" in many proceedings. Finally, the Committee intends that the term "court" be used
principally to describe a judicial officer, except where a rule uses the term in a spatial sense, such as describing
proceedings in "open court."

Sixth, the term "Judge of the United States"" has been replaced with the term "Federal judge." That term includes
Article 11l judges and magistrate judges and, as noted in Rule 1(b)(3)(C), federal judges other than Article 111 judges who
may be authorized by statute to perform a particular act specified in the Rules of Criminal Procedure. Seventh, the
definition of "Law" has been deleted as being superfluous and possibly misleading because it suggests that administrative
regulations are excluded.

Eighth, the current rules include three definitions of "magistrate judge.” The term used in amended Rule 1(b)(5)
is limited to United States magistrate judges. In the current rules the term magistrate judge includes not only United
States magistrate judges, but also district court judges, court of appeals judges, Supreme Court justices, and where
authorized, state and local officers. The Committee believed that the rules should reflect current practice, i.e., the wider
and almost exclusive use of United States magistrate judges, especially in preliminary matters. The definition, however,
is not intended to restrict the use of other federal judicial officers to perform those functions. Thus, Rule 1(c) has been
added to make it clear that where the rules authorize a magistrate judge to act, any other federal judge or justice may act.

Finally, the term "organization" has been added to the list of definitions.
The remainder of the rule has been amended as part of the general restyling of the rules to make them more easily

understood. In addition to changes made to improve the clarity, the Committee has changed language to make style and
terminology consistent throughout the Criminal Rules. These changes are intended to be stylistic only.
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Rule 2. Purpose and Construction Rule 2. Interpretation

These rules are intended to provide for the just These rules are to be interpreted to provide for the
o .. ; iust determination of every criminal proceeding, to
determination of every criminal proceeding. They shall be Jslclecur: simplicity in roc:}iure and fati)rness i &
construed to secure simplicity in procedure, fairness in phicity i p

.. . .. .. administration, and to eliminate unjustifiable expense
administration and the elimination of unjustifiable expense J P

and delay.
and delay.

COMMITTEE NOTE

The language of Rule 2 has been amended as part of the general restyling of the Criminal Rules to make them more

easily understood and to make style and terminology consistent throughout the rules. These changes are intended to be
stylistic. No substantive change is intended.

In particular, Rule 2 has been amended to clarify the purpose of the Rules of Criminal Procedure. The words "are
intended” have been changed to read "are to be interpreted.” The Committee believed that that was the original intent
of the drafters and more accurately reflects the purpose of the rules.
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TITLE I1.  PRELIMINARY
IL. PRELIMINARY PROCEEDINGS PROCEEDINGS
Rule 3. The Complaint Rule 3. The Complaint
The complaint is a written statement of the essential facts The complaint is a written statement of the
constituting the offense charged. It shall be made upon oath | essential facts constituting the offense charged At must
before a magistrate judge. be made under oath before a magistrate judge/or, if
none is reasonably available, before a state or local
judicial officer.

COMMITTEE NOTE

The language of Rule 3 is amended as part of the general restyling of the Criminal Rules to make them more easily
understood and to make style and terminology consistent throughout the rules. These changes are intended to be stylistic
and no substantive change is intended, except as described below.

The amendment makes one change in practice. Currently, Rule 3 requires the complaint to be sworn before a
"magistrate judge," which under current Rule 54 could include a state or local judicial officer. Revised Rule 1 no longer
includes state and local officers in the definition of magistrate judges for the purposes of these rules. Instead, the
definition includes only United States magistrate judges. Rule 3 requires that the complaint be made before a United
States magistrate judge or before a state or local officer. The revised rule does, however, make a change to reflect
prevailing practice and the outcome desired by the Committee — that the procedure take place before a federal judicial
officer if one is reasonably available. Asnoted in Rule 1(c), where the rules, such as Rule 3, authorize a magistrate judge
to act, any other federal judge may act.
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Rule 4. Arrest Warrant or Summons Upon Complaint Rule 4. Arrest Warrant or Summons on a
Complaint
(a) Issuance. If it appears from the complaint, or from an (a) Issuance. If the complaint or one or more

affidavit or affidavits filed with the complaint, that there is
probable cause to believe that an offense has been
committed and that the defendant has committed it, a
warrant for the arrest of the defendant shall issue to any
officer authorized by law to execute it. Upon the request of
the attorney for the government a summons instead of a
warrant shall issue. More than one warrant or summons
may issue on the same complaint. If a defendant fails to
appear in response to the summons, a warrant shall issue.

affidavits filed with the complaint establish
probable cause to believe that an offense has been
committed and that the defendant committed fit,
the judge must issue an arrest warrant to an
officer authorized to execute it. At the request of
the attorney for the government, the judge must
issue a summons, instead of a warrant, to a person
authorized to serve it. A judge may issue more
than one warrant or summons on the same
complaint. If a defendant fails to appear in
response to a summons, a judge may, and upon
request of the attorney for the government must,
issue a warrant.

(b) Probable Cause. The finding of probable cause may
be based upon hearsay evidence in whole or in part.

(c) Form.

(1) Warrant. The warrant shall be signed by the
magistrate judge and shall contain the name of the
defendant or, if the defendant’s name is unknown, any
name or description by which the defendant can be
identified with reasonable certainty. It shall describe the
offense charged in the complaint. It shall command that the
defendant be arrested and brought before the nearest
available magistrate judge.

(2) Summons. The summons shall be in the same form as
the warrant except that it shall summon the defendant to
appear before a magistrate at a stated time and place.

(b)

Form.

(1) Warrant. A warrant must.

@

(A) contain the defendant’s name or, if it is
unknown, a name or description by
which the defendant can be identified
with reasonable certainty;

(B) describe the offense charged in the
complaint;

(C) command that the defendant be
arrested and broughtbefore a
magistrate judge @ithout unnecessary

_@or, if none is reasonably
available, before a state or local
judicial officer; and

(D) be signed by a judge.

mus+
Summons. A summons «ie«;-l;e in the same
form as a warrant except that it must require
the defendant to appear before a magistrate
judge at a stated time and place.
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(d) Execution or Service; and Return.

(1) By Whom. The warrant shall be executed by a marshal
or by some other officer authorized by law. The summons
may be served by any person authorized to serve a
summons in a civil action.

(2) Territorial Limits. The warrant may be executed or the
summons may be served at any place within the
jurisdiction of the United States.

(c) Execution or Service, and Return.

(1) By Whom. Only a marshal or other
authorized officer may execute a warrant.
Any person authorized to serve a summons
in a federal civil action may serve a
summons.

L ocation
WA warrant m

ay be
executed, or a summons served, within

the jurisdiction of the United S?.

)

(3) Manner. The warrant shall be executed by the arrest of
the defendant. The officer need not have the warrant at the
time of the arrest but upon request shall show the warrant
to the defendant as soon as possible. If the officer does not
have the warrant at the time of the arrest, the officer shall
then inform the defendant of the offense charged and of the
fact that a warrant has been issued. The summons shall be
served upon a defendant by delivering a copy to the
defendant personally, or by leaving it at the defendant’s
dwelling house or usual place of abode with some person
of suitable age and discretion then residing therein and b
mailing a copy of the summons to the defendant’s las
known address.

or am'w\'\ere, CISC
o fedecal stotute

authorizes an arrest

(€)

(A) A warrant is executed by arresting the
defendant. Upon arrest, an officer
possessing the warrant must show it to
the defendant. If the officer does not
possess the warrant, the officer must
inform the defendant of the warrant’s
existence and of the offense charged
and, at the defendant’s request, must
show the warrant to the defendant as
soon as possible.

(B)

A summons is served on a defendant:
(i) by personal delivery; or

(ii) by leaving it at the defendant’s
residence or usual place of abode
with a person of suitable age and
discretion residing at that location
and by mailing a copy to the
defendant’s last known address.

(C) A summons to an organization is
served by delivering a copy to an
5) fﬁfl’c-e?‘e‘l’t‘é a managing or general
_~agentjor to another agent appointed or
2 legally authorized to receive service of
process. A copy must also be mailed to
the organization’s last known address
within the district or to its principal
place of business elsewhere in the
United States.
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(4) Return. The officer executing a warrant shall make (4) Return.
return thereof to the magistrate judge or other officer

before whom the defendant is brought pursuant to Rule 5. (A) After executing a warrant, the officer
At the request of the attorney for the government any must return it to the judge before
unexecuted warrant shall be returned to and canceled by whom the defendant is brought in
the magistrate judge by whom it was issued. On or before accordance with Rule 5. At the request
the return day the person to whom a summons was an /oﬂt-héﬂﬁttorney for the government, an
delivered for service shall make return thereof to the unexecuted warrant must be brought
magistrate judge before whom the summons is returnable. back to and canceled by a magistrate
At the request of the attorney for the government made at judge or, if none is reasonably
any time while the complaint is pending, a warrant returned ;)uJ esal ~—~ZFvailable, by a state or loca)ofﬁcer.
unexecuted and not canceled or summons returned
unserved or a duplicate thereof may be delivered by the (B) The person to whom a summons was
magistrate judge to the marshal or other authorized person delivered for service must return it on
for execution or service. or before the return day.

on

(C) Atthe request Mttorney for the
government, a judge may deliver an
5 mn unserved
_~sammongjor a copy of the warrant or
> summons to the marshal or other
authorized person for execution or
service.

COMMITTEE NOTE

The language of Rule 4 has been amended as part of the general restyling of the Criminal Rules to make them more
easily understood and to make style and terminology consistent throughout the rules. These changes are intended to be
stylistic, except as noted below.

The first non-stylistic change is in Rule 4(a), which has been amended to provide an element of discretion in those
situations when the defendant fails to respond to a summons. Under the current rule, the judge must in all cases issue
an arrest warrant. The revised rule provides discretion to the judge to issue an arrest warrant if the attorney for the
government does not request that an arrest warrant be issued for a failure to appear.

Current Rule 4(b), which refers to the fact that hearsay evidence may be used to support probable cause, has been
deleted. That language was added to the rule in 1974, apparently to reflect emerging federal case law. See Advisory
Committee Note to 1974 Amendments to Rule 4 (citing cases). A similar amendment was made to Rule 41 in 1972, In
the intervening years, however, the case law has become perfectly clear on that proposition. Thus, the Committee
believed that the reference to hearsay was no longer necessary. Furthermore, the limited reference to hearsay evidence
was misleading to the extent that it might have suggested that other forms of inadmissible evidence could not be
considered. For example, the rule made no reference to considering a defendant’s prior criminal record, which clearly
may be considered in deciding whether probable cause exists. See, e.g., Brinegar v. United States, 338 U.S. 160 (1949)
(officer’s knowledge of defendant’s prior criminal activity). Rather than address that issue, or any other similar issues,
the Committee believed that the matter was best addressed in Rule 1101(d)(3), Federal Rules of Evidence. That rule
explicitly provides that the Federal Rules of Evidence do not apply to "preliminary examinations in criminal cases,

_issuance of warrants for arrest, criminal summonses, and search warrants." The Advisory Committee Note
accompanying that rule recognizes that: "The nature of the proceedings makes application of the formal rules of evidence
inappropriate and impracticable.” The Committee did not intend to make any substantive changes in practice by deleting
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the reference to hearsay evidence.

New Rule 4(b). which is currently Rule 4(c), addresses the form of an arrest warrant and a summons and includes
two non-stylistic changes. First, Rule 4(b)(1)(C) requires that the warrant require that the defendant be brought "without
unnecessary delay” before a judge. The Committee believed that this was a more appropriate standard than the current
requircment that the defendant be brought before the "nearest available" magistrate judge. This new language accurately
reflects the thrust of the original rule, that time is of the essence and that the defendant should be brought with dispatch
before a judicial officer in the district. Second, the revised rule states a preference that the defendant be brought before
a federal judicial officer.

Rule 4(b)(2) has been amended to require that if a summons is issued, the defendant must appear before a
magistrate judge. The current rule requires the appearance before a "magistrate," which could include a state or local
judicial officer. This change is consistent with the preference for requiring defendants to appear before federal judicial

officers stated in revised Rule 4(b)(1).
,,,,,, //SC(':'\A )

Rule 4(c) (currently Rule 4(d)) includes three chang;?-lﬁh's't, current Rule 4(d)(3) provides that the arresting officer
is only required to inform the defendant of the offense charged and that a warrant exists if the officer does not have a
copy of the warrant. As revised, Rule 4(c)(3)(A) explicitly requires the arresting officer in all instances to inform the
defendant of the offense charged and of the fact that an arrest warrant exists. The new rule continues the current
provision that the arresting officer need not have a copy of the warrant but if the defendant requests to see it, the officer
must show the warrant to the defendant as soon as possible. The rule does not attempt to define any particular time limits
for showing the warrant to the defendant.

Second, Rule 4(c)(3)(C) is taken from former Rule 9(c)(1). That provision specifies the manner of serving a
summons on an organization. The Committee believed that Rule 4 was the more appropriate location for general
provisions addressing the mechanics of arrest warrants and summonses. Revised Rule 9 liberally cross-references the
basic provisions appearing in Rule 4. Under the amended rule, in all cases in which a summons is being served on an
organization, a copy of the summons must be mailed to the organization.

Third, a change is made in Rule 4(c)4). Currently, Rule 4(d)(4) requires that an unexecuted warrant must be
returned to the judicial officer or judge who issued it. As amended, Rule 4(c)(4)(A) provides that after a warrant is
executed, the officer must return it to the judge before whom the defendant will appear under Rule 5. At the
government's request, however, an unexecuted warrant canceled by any magistrate judge. The

change recognizes the possibility that at the time the warrant is rgfurned, the issuing judicial officer may not be available.

Must be

\ First, current Rule 4(d)(2) states the traditional rule recognizing the territorial limits for issuing warrants.
Rule 4(c)(2) includes new language that reflects the recent enactment of the Military Extraterritorial
Jurisdiction Act (Pub. L. No. 106-523, 114 Stat. 2488) that permits arrests of certain military and

Department of Defense personnel overseas. See also 14 U.S.C. § 88 (Coast Guard authority to effect
arrests outside territorial limits of United States).



Rule 5. Initial Appearance Before the Magistrate Judge

Rule 5. Initial Appearance

(a) In General. Except as otherwise provided in this rule,
an officer making an arrest under a warrant issued upon a
complaint or any person making an arrest without a warrant
shall take the arrested person without unnecessary delay
before the nearest available federal magistrate judge or, ifa
federal magistrate judge is not reasonably available, before
a state or local judicial officer authorized by 18 U.S.C.

§ 3041, If a person arrested without a warrant is brought
before a magistrate judge, a complaint, satisfying the
probable cause requirements of Rule 4(a), shall be
promptly filed. When a person, arrested with or without a
warrant or given a summons, appears initially before the
magistrate judge, the magistrate judge shall proceed in
accordance with the applicable subdivisions of this rule.

In General.

(@)

an

(1) Appearance Uponﬁrrest.

(A) A person making an arrest within the
United States must take the defendant
without unnecessary delay before a
magistrate judge, or before a state or
local judicial officer as Rule 5(¢)
providea.

A person making an arrest outside the
United States must take the defendant
without unnecessary delay before a
magistrate judge.

,unl

/

€S -reﬁero.l Statute

a

P ovides otherw.se
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An officer making an arrest under a warrant issued upon a
complaint charging solely a violation of 18 U.S.C. § 1073
need not comply with this rule if the person arrested is
transferred without unnecessary delay to the custody of
appropriate state or local authorities in the district of arrest
and an attorney for the government moves promptly, in the
district in which the warrant was issued, to dismiss the
complaint.

v ;D[,+:3W probation or supervised

(2) Exceptions.

(A) An officer making an arrest under a
warrant issued upon a complaint
charging solely a violation of 18
U.S.C. § 1073 need not comply with
this rule if:

(i) the person arrested is transferred
without unnecessary delay to the
custody of appropriate state or
local authorities in the district of
arrest; and

(ii) an attorney for the government
moves promptly, in the district
where the warrant was issued, to
dismiss the complaint.

(B) Ifa defendant is arrested for a—R—
release, Rule 32.1 applies.

(C) If a defendant is arrested for failing to
appear in another district, Rule 40
applies.

(3) Appearance Upon a Summons. When a
defendant appears in response to a summons
under Rule 4, a magistrate judge must
proceed under Rule 5(d) or (e), as applicable.

Acces+ Without (b)
-] UOarraw¥

fred. If a defendant is arrested
without a warrant, a complaint meeting Rule
4(a)’s requirement of probable cause must be
promptly filed in the district where the offense
was allegedly committed.
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(c) {Initial Appearance; Transfer to Another
District.

(1) Arrest in the District Where the Offense
Was Allegedly Committed. 1f the defendant
is arrested in the district where the offense
was allegedly committed:

(A) the initial appearance must be in that
district; and

(B) if a magistrate judge is not reasonably
available, the initial appearance may
be before a state or local judicial
officer.
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(2) Arrest in a District Other éan Where the Offense
Was Allegedly Committed. If the defendant was arrested
in a district other than where the prosecution is pending,
the initial appearance must be:

Arrest in District Other Than the Distric
Where the Offense Was Allegedly

Committed. If the defendant is arreste
istrict other than where the offense was
legedly committed, the following
phocedures apply:

ina

(A) in the district of arrest;

(B) in an adjacent district if the appearance can occur
more promptly there; or (A)\ the initial appearance must be in that

(C) inan adjacent district if the prosecution is pending
there and the initial appearance will occur on the

day of arrest. 7
Z j i the defendant of

b

(3) Proceduresina District Other than Where the
4. Prosecution [Where the Offense Allegedly Occurred]
£ Nis Pending. If the initial appearance occurs in a district
other than where the prosecution is pending [where the
offense allegedly occurred], the following procedures

apply:

ct court where the
prosecujon is pending must first issue
a warrank befofe the magistrate judge
transfers the defendant to that district,

(A) the magistrate judge must inform the defendant

(D) the judge piyst conduct a preliminary

about,Rule 20; .o
————— +he frovisions o € hearing ag required under Rule 5.1 or
(B) if the defendant was arrested without a warrant, Rule 58(b)(2){G);
the district court where the prosecution is pending
must first issue a warrant before the magistrate (E) the judge must tansfer the defendant

judge transfers the defendant to that district; to th¢ district where the prosecution is

(C) the magistrate judge must conduct a preliminary
hearing if required by Rule 5.1 or Rule
58(b)}2)(B);

the governmeny produces the
warrant, a certified copy of the
warrant, a facsimjle of either, or
other appropriate form of either;
and

(D) the magistrate judge must transfer the defendant to
the district where the prosecution is pending if:

(i) the government produces the warrant, a
certified copy of the warrant, a facsimile of
either, or other appropriate form of either;
and

the judge finds that the defendant
is the same person nanged in the
indictment, information, or
warrant; and

(ii) the judge finds that the defendant is the same
person named in the indictmenae‘f‘\ﬂarrant,
and infeemation, oV

when a defendant is transferred\or
discharged, the court must pro
transmit the papers and any bail

. . clerk in the district where the
(E)  when a defendant is transferred and discharged, prosecution is pending.

the clerk must promptly transmit the papers and
any bail tot ] he clerk in the district where the
prosecution is pending.
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(c) Offenses Not Triable by the United States
Magistrate Judge. If the charge against the defendant is
not triable by the United States magistrate judge, the
defendant shall not be called upon to plead. The magistrate
judge shall inform the defendant of the complaint against
the defendant and of any affidavit filed therewith, of the
defendant’s right to retain counsel or to request the
assignment of counsel if the defendant is unable to obtain
counsel, and of the general circumstances under which the
defendant may secure pretrial release. The magistrate judge
shall inform the defendant that the defendant is not
required to make a statement and that any statement made
by the defendant may be used against the defendant. The
magistrate judge shall also inform the defendant of the
right to a preliminary examination. The magistrate judge
shall allow the defendant reasonable time and opportunity
to consult counsel and shall detain or conditionally release

the defendant as provided by statute or in these rules.
% %k k k k

Cons‘.\’r"g —~

(d) Procedure in a Felony Case.

(1) Advice. If the offense charged is a felony,
the judge must inform the defendant of the
following:

(A) the complaint against the defendant,
and any affidavit filed with it;

(B) the defendant’s right to retain counsel
or to request that counsel be appointed
if the defendant cannot obtain counsel;

(C) the circumstances, if any, under which
the defendant may secure pretrial
release;

(D) any right to a preliminary hearing; and

(E) the defendant’s right not to make a

statement, and that any statement made
may be used against the defendant.

—"ﬁ)ksomukaﬁon with Counsel. The judge must

allow the defendant reasonable opportunity
to consult with counsel.

(3) Detention or Release. The judge must
detain or release the defendant as provided
by statute or these rules.

(4) Plea. A defendant may be asked to plead
only under Rule 10.

(b) Misdemeanors and Other Petty Offenses. If the
charge against the defendant is a misdemeanor or other
petty offense triable by a United States magistrate judge
under 18 U.S.C. § 3401, the magistrate judge shall proceed
in accordance with Rule 38.

(¢) Procedure in a Misdemeanor Case. If the
defendant is charged with a misdemeanor only,
the judge must inform the defendant in

accordance with Rule 58(b)(2).

COMMITTEE NOTE

The language of Rule 5 has been amended as part of the

general restyling of the Criminal Rules to make them more

easily understood and to make style and terminology consistent throughout the rules. These changes are intended to be

stylistic, except as noted below.

Rule 5 has been completely revised to more clearly set

out the procedures for initial appearances and to recognize

that such appearances may 