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L HEARING ON PROPOSED AMENDMENTS TO THE FEDERAL RULES
OF CRIMINAL PROCEDURE.

A. Introduction and Opening Remarks by the Chair.

B. Testimony of Witnesses on Proposed Amendments.

II COMMITTEE MEETING: PRELIMINARY MATTERS

A. Remarks, Introductions, and Administrative Announcements by the
Chair.

B. Review/Approval of Minutes of October 2000, Meeting in San Diego,
California

C. Criminal Rules Agenda Docketing.

HII. AMENDMENTS TO RULES OF CRIMINAL PROCEDURE, EFFECTIVE
DECEMBER 1, 2000 (NO MEMO).

A. Rule 6. Grand Jury (Presence of Interpreters; Return of
Indictment).

B. Rule 11. Pleas (Acceptance of Pleas and Agreements, etc).

C. Rule 24(c). Alternate Jurors (Retention During Deliberations).

D. Rule 32.2. Criminal Forfeitures (New Rule).

E. Rule 54. Application and Exception (Conforming Amendment).
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IV. STYLE PROJECT: OVERVIEW OF SUBCOMMITTEE ACTIONS

FOLLOWING PUBLIC COMMENT PERIOD (MEMO)

A. Rule-by-Rule Analysis (Memo)

B. "Restyled Rules" Package (Memo).

C. "Substantive Amendments " Package (Memo).

D. Memos from Members of Committee Regarding Proposed Changes

(Memo)

E Summary of Public Comments--Substantive Amendments (Memo)

F. Summary of Public Comments-Style (Memo)

V. CONSIDERATION OF PROPOSED CHANGES TO SUBSTANTIVE

PACKAGE OF AMENDMENTS. (See Memo at TAB IV-A)

A. Rule 5. Initial Appearances. Proposed Amendment Regarding Video

Teleconferencing of Initial Appearance.

B. Rule 10. Arraignment. Proposed Amendment Regarding Video

Teleconferencing of Arraignment.

C. Rule 12.2. Notice of Insanity Defense; Mental Examinations Proposed

Amendment Regarding Notice of Insanity Defense, etc.

D. Rule 12.4. Disclosure Statement. Proposed New Rule.

E. Rule 26. Taking Testimony. Proposed Amendment Regarding Taking

of Testimony by Remote Transmission.

F. Rule 30. Jury Instructions. Proposed Amendment Regarding Timing

of Submission of Jury Instructions.

G. Rule 32. Sentence and Judgment. Proposed Amendment Regarding

Requirement that Court Rule on Unresolved Objections to Material

Matters.

H Rule 35. Correcting or Reducing a Sentence. Proposed
Amendments to Rule 35(b) Regarding Motions to Reduce Sentence
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for Substantial Assistance.

I Rule 41. Search and Seizure. Proposed Amendments Re Covert
Searches.

J. Rules Governing § 2254 and § 2255 Proceedings.

VI REVIEW OF RECOMMENDED CHANGES BY SUBCOMMITTEES TO

STYLE PACKAGE OF RULES. (SEE MEMO AT IV-A).

VII. STATUS REPORT ON RESTYLING OF RULES GOVERNING § 2254
AND § 2255 PROCEEDINGS.

VH1. OTHER RULES AND PROJECTS PENDING BEFORE ADVISORY

COMMITTEES, STANDING COMMITTEE AND JUDICIAL
CONFERENCE.

A. Rules Governing Attorney Conduct.

C. Status Report on Legislation Affecting Federal Rules of Criminal
Procedure.

IX. DESIGNATION OF TIME AND PLACE FOR FUTURE MEETINGS





ADVISORY COMMITTEE ON CRIMINAL RULES

Chair:

Honorable W. Eugene Davis
United States Circuit Judge
800 Lafayette Street, Suite 5100
Lafayette, Louisiana 70501

Members:

Honorable Edward E. Carnes
United States Circuit Judge
Frank M. Johnson, Jr. Federal Building

and Courthouse
15 Lee Street
Montgomery, Alabama 36104

Honorable John M. Roll
United States District Judge
Evo A. DeConcini United States Courthouse

405 West Congress Street, Suite 5190

Tucson, Arizona 85701-5053

Honorable Susan C. Bucklew
United States District Judge
United States District Court
109 United States Courthouse
611 North Florida Avenue
Tampa, Florida 33602

Honorable Paul L. Friedman
United States District Judge
6321 E. Barrett Prettyman

United States Court House
333 Constitution Avenue, N.W.
Washington, DC 20001-2802

Honorable David G. Trager
United States District Judge
United States District Court
225 Cadman Plaza, East
Room 224
Brooklyn, New York 11201

Apr.1 9, 2001

Proj ects



ADVISORY COMMITTEE ON CRIMINAL RULES (CONTD.)

Honorable Tommy E. Miller
United States Magistrate Judge
173 Walter E. Hoffman
United States Courthouse

600 Granby Street
Norfolk, Virginia 23510-1915

Honorable Reta M. Strubhar
Presiding Judge
Court of Criminal Appeals of Oklahoma

State Capitol Building, Room 230

2300 North Lincoln Boulevard
Oklahoma City, OK 73105

Professor Kate Stith
Yale Law School
Post Office Box 208215
New Haven, Connecticut 06520-8215

Robert B. Fiske, Jr., Esquire
Davis Polk & Wardwell
450 Lexington Avenue
New York, New York 10017

Donald J. Goldberg, Esquire
Ballard Spahr
1735 Market Street, 51st Floor

Philadelphia, Pennsylvania 19103-7599

Lucien B. Campbell
Federal Public Defender
Western District of Texas
727 E. Durango Boulevard, B-207

San Antonio, Texas 78206-1278

Assistant Attorney General
Criminal Division (ex officio)
Roger A. Pauley, Esquire
Director, Office of Legislation,
U.S. Department of Justice
601 D Street, N.W., Room 6637
Washington, D.C. 20530

April 9, 2001
Projects



ADVISORY COMMITTEE ON CRIMINAL RULES NtD.)

Reporter:

Professor David A. Schlueter
St. Mary's University
School of Law
One Camino Santa Maria
San Antonio, Texas 78228-8602

Advisors and Consultants:

Professor Stephen A. Saltzburg
George Washington University
National Law Center
720 20th Street, N.W., Room 308

Washington, D.C. 20052

Liaison Member:

Honorable A. Wallace Tashima

United States Circuit Judge
Richard H. Chambers Court of Appeals Building

125 South Grand Avenue
Pasadena, California 91105-1652

Secretary:

Peter G. McCabe
Secretary, Committee on Rules of

Practice and Procedure
Washington, D.C. 20544

April 9, 2001
Proj ects



JUDICIAL CONFERENCE RULES COMMITTEES

Chairs Reporters

Honorable Anthony J. Scirica Prof. Daniel R. Coquillette

United States Circuit Judge Boston College Law School

22614 United States Courthouse 885 Centre Street

Independence Mall West Newton Centre, MA 02159

601 Market Street
Philadelphia, PA 19106

Honorable Will L. Garwood Prof. Patrick J. Schiltz

United States Circuit Judge Associate Dean and

903 San Jacinto Boulevard Professor of Law

Suite 300 University of St. Thomas

Austin, TX 78701 School of Law
1000 La Salle Avenue, TMH 440

Minneapolis, MN 55403-2005

Honorable A. Thomas Small Prof. Jeffrey W. Morris

United States Bankruptcy Judge University of Dayton

United States Bankruptcy Court School of Law

Post Office Drawer 2747 300 College Park

Raleigh, NC 27602 Dayton, OH 45469-2772

Honorable David F. Levi Prof. Edward H. Cooper

United States District Judge University of Michigan

United States Courthouse Law School

501 I Street, 14th Floor 312 Hutchins Hall

Sacramento, CA 95814 Ann Arbor, MI 48109-1215

Honorable W. Eugene Davis Prof. David A. Schlueter

United States Circuit Judge St. Mary's University

800 Lafayette Street, Suite 5100 School of Law

Lafayette, LA 70501 One Camino Santa Maria
San Antonio, TX 78228-8602

Honorable Milton I. Shadur Prof. Daniel J. Capra

United States District Judge Fordham University

United States District Court School of Law

219 South Dearborn Street, Room 2388 140 West 62nd Street

Chicago, IL 60604 New York, NY 10023

Apr,1 9, 2001

Proj ects



ADVISORY COMMITTEE ON CRIMINAL RULES

SUBCOMMITTEES

Subcommittee on Criminal Forfeiture Subcommittee on Style Revision

[Open], Chair Subcommittee A

Professor Kate Stith Judge Edward E. Carnes, Chair

[Open] Judge Susan C. Bucklew

Roger A. Pauley, Esquire Judge Paul L. Friedman
Judge Tommy E. Miller
Professor Kate Stith
Roger A. Pauley, Esquire

Subcommittee on Grand Jury Subcommittee B

Judge Susan C. Bucklew, Chair Judge John M. Roll, Chair

Judge Paul L. Friedman Judge Tommy E. Miller

Robert B. Fiske, Jr., Esquire Professor Kate Stith

Donald J. Goldberg, Esquire Lucien B. Campbell, Esquire

Roger A. Pauley, Esquire Roger A. Pauley, Esquire

Subcommittee on Habeas Corpus Subcommittee on Video Teleconferencing

Judge Edward E. Carnes, Chair Judge John M. Roll, Chair

Judge David G. Trager Judge Susan C. Bucklew

Judge Tommy E. Miller Judge Tommy E. Miller

Professor Kate Stith Roger A. Pauley, Esquire

Lucien B. Campbell, Esquire
Roger A. Pauley, Esquire

April 9, 2001
Projects





so



ORAL PRESENTATIONS





No
a
I1



ORAL PRESENTATION





I

EMEW
momm

I

w



MINUTES IDRAFT]
of

THE ADVISORY COMMITTEE
on

FEDERAL RULES OF CRIMINAL PROCEDURE

October 19-20, 2000
San Diego, California

The Advisory Committee on the Federal Rules of Criminal Procedure met at San

Diego, California on October 10 and 20, 2000. These minutes reflect the discussion and

actions taken at that meeting.

I. CALL TO ORDER & ANNOUNCEMENTS

Judge Davis, Chair of the Committee, called the meeting to order at 8:30 a.m. on

Thursday October 19, 2000. The following persons were present for all or a part of the

Committee's meeting:

Hon. W. Eugene Davis, Chair
Hon. David D. Dowd, Jr.
Hon. Edward E. Carnes
Hon. John M. Roll
Hon. Susan C. Bucklew
Hon. Tommy E. Miller
Prof. Kate Stith
Mr. Darryl W. Jackson, Esq.
Mr. Donald J. Goldberg, Esq.
Mr. Lucien B. Campbell
Mr. Laird Kirkpatrick, designate of the Asst. Attorney General for the Criminal

Division, Department of Justice
Prof David A. Schlueter, Reporter

Also present at the meeting were: Hon. Anthony J. Scirica, Chair of the Standing

Committee, Hon. A. Wallace Tashima, member of the Standing Committee and liaison to

the Criminal Rules Committee; Mr. Roger Pauley of the Department of Justice; Mr. Peter

McCabe of the Administrative Office of the United States Courts, Mr. John Rabiej Chief

of the Rules Committee Support Office of the Administrative Office of the United States

Courts; Professor Joseph Kimble and Mr. Joseph Spaniol, consultants to the Standing

Committee.

Judge Davis, the Chair, welcomed the attendees and noted the presence of a new

member of the Committee, Mr. Donald Goldberg.
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[Later in the meeting, Judge Davis acknowledged the dedicated efforts and

contributions of Judge Dowd and Mr. Jackson as members of the Committee. He noted,

with gratitude their service to the Committee and that they would be missed.]

H. APPROVAL OF MINUTES

Mr. Jackson moved that the minutes of the Committee's meeting in New York

City in April 2000 be approved. The motion was seconded by Judge Miller and carried

by a unanimous vote.

MI. STATUS OF PENDING AMENDMENTS BEFORE
THE SUPREME COURT

Professor Schlueter informed the Committee that amendments to Rules 6, 7, 11,

24(c), 32.2, and 54 (approved by the Supreme Court on April 17, 2000) had been

forwarded to Congress. Barring any additional action by Congress, those changes will go

into effect on December 1, 2000.

IV. CRIMINAL RULES UNDER CONSIDERATION

A. Report on Status of Restyling Project-Rules Approved for
Publication

Professor Schlueter reported that the Standing Committee at its June 2000

meeting in Washington had approved the Committee's recommendation to publish two

separate packages of rules for public comment. The first package, known as the "style"

package contains the proposed style changes to the criminal rules. The second package

contains ten rules, and is known as the substantive package. Those amendments include

not only the style changes proposed but also major changes in practice. Both packages

contain "Reporters Notes" that explain that the reader should be aware that there are two

separate packages.

He also noted that dates and places had been set for public hearings on the

proposed amendments.

B. Review of Suggested Changes from the Style Subcommittee

Judge Davis noted that the Standing Committee's Style Subcommittee had

reviewed the style package and had made a number of suggested changes to the published

rules. He also noted that Professor Schlueter had prepared a memorandum addressing the

proposed changes, with a view toward assisting the Committee in deciding whether to
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make the changes. Judge Davis continued by stating that the plan was for the two

subcommittees to review the proposed changes and report their recommendations to the

full Committee for action.

Professor Schlueter indicated that he had reviewed the proposed changes and had

identified a number of proposals that seemed to be global in nature and that it might be

helpful to resolve some of those questions before each subcommittee reviewed its

assigned rules.

Judge Dowd, the out-going chair of Subcommittee A indicated that the

subcommittee had met briefly in an attempt to determine the best way to proceed with

reviewing the Style Subcommittee's proposed changes. He noted, for example, that the

Subcommittee had proposed a complete redraft of Rule 1 (f), which created a potential

problem because the current language tracks the language selected by Congress in

amending Federal Rule of Evidence 410. He noted that some of the proposed changes

might result in a substantive change.

The Committee engaged in a lengthy discussion regarding whether the changes

were necessary. Several members expressed concern that the proposed changes reflected

a question of preference and were not critical to producing a good work product. Others

noted that if the language could be improved, and time permitted, it would be appropriate

to give full consideration to the proposed changes. Others noted that several proposed

changes might result in substantive changes to the rules.

Judge Davis noted that as a starting point, the Committee could consider

Professor Schlueter' s list of potential global changes. The two subcommittees could then

focus on the proposed changes for their particular rules, at specially called meetings in

the spring.

The first proposed change centered on whether to use the word "attorney" or

"counsel" or both terms throughout the rules. The style subcommittee had recommended

that one or the other, but not both, should be used. Following additional discussion,

Judge Davis called for a straw poll that indicated that the Committee was not inclined to

accept the subcommittee's suggestion that the term "attorney" be substituted for

"counsel" in all of the rules. The subcommittees will review each rule for possible

changes in using those terms. Mr. Pauley suggested the Subcommittees be sensitive to

using the terms "an attorney for the government" and "the attorney for the government."

He observed that in several rules, the original intent was to avoid limiting operation of the

rule to only one assigned attorney who might be representing the government.

Mr. Pauley also raised the issue of whether a proposed change in Rule

32. 1(a)(3)(D) concerning whether a probationer should be advised of the right to remain

silent during his or her initial appearance. The discussion focused on whether the

privilege against self-incrimination applies at revocation proceedings, and whether the
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proposed provision might result in a change of a probationer's substantive rights. This

issue will be researched for the next Committee meeting.

Professor Schlueter noted that another potential global change was whether

internal cross-references to another provision within a rule should specifically cite the

cross-referenced section, subsection, or paragraph. He noted that the style subcommittee

had identified inconsistent use of that practice. The Committee decided to address that

issue on a rule-by-rule basis.

He also noted that the Style Subcommittee had recommended changes in a

number of titles and subtitles of rules in an effort to use gerunds. Several members noted

that the titles and subtitles adopted by the Committee in the published rules often

reflected deliberate of particular terms to capture, as one member noted, a bundle of

ideas. Following additional discussion, the Committee agreed that proposed changes in

titles should be considered on a rule-by-rule basis.

Professor Schlueter indicated that the Subcommittee had recommended deleting

any use of the term "abrogated" in those rules that had been deleted and instead using the

word "reserved" in all instances. The Committee discussed use of those terms and settled

on use of the terms "deleted" or "transferred" to more accurately indicate (at least for

now) what had happened to rules that once existed. It recognized that there may be other

terms that could be used in a particular rule.

Several members questioned whether em-dashes should be used in the rules,

rather than commas. Other members pointed out that in the original draft submitted by

the Style Subcommittee, em-dashes had been inserted for purposes of emphasis.

Professor Schlueter suggested that with regard to the Subcommittee's suggestion

that Rule 11(f) (admissibility of statements during plea discussions) it might be prudent

to simply cross-reference Federal Rule of Evidence 410, rather than attempt to restyle

language that had been initially approved by Congress. The subcommittee responsible

for that rule will address that recommendation.

Mr. Rabiej raised the question about possible meeting dates for Subcommittee A

and Subcommittee B. Following additional discussion, the Committee agreed that it

would be best to hold those meetings in March. That would permit some time to compile

and organize any public comments on a particular rule (after the public comment period

closes on February 15, 2001) and yet provide ample time to circulate work of the two

subcommittees to the full Committee in preparation for the Spring meeting.

C. Other Rules Pending Before the Committee

1. Rule 1. Restoring Reference to 28 USC 1784 to Rule 1(a)(5).
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Mr. Pauley noted that in the style project, a reference to 28 U.S.C. § 1784, may

have been inadvertently omitted from Rule 1(a)(5), which lists proceedings that are not

governed by the rules of criminal procedure. He explained that that statute is a special

contempt provision that applies to persons residing abroad who fail to respond to a

subpoena. He noted that although there is some question about whether Rule 43

(contempt proceedings) actually applies to contempts under § 1784, he believed that the

most prudent course would be to retain the reference to § 1784 in Rule 1. Without taking

a formal vote, the Committee agreed with that recommendation.

2. Rules 29, 33 and 34. Whether Rules Should be Amended to
Change Time for Filing Motions.

Professor Schlueter informed the Committee that Judge Friedman had written a

memo to the Committee raising the question whether additional consideration should be

given to the 7-day deadlines set out in Rules 29, 33, and 34. He was concerned that a

defendant might be prejudiced where the judge is absent or dilatory. Because Judge

Friedman was not able to attend the meeting and present his views, Judge Davis deferred

the matter to the next Committee meeting.

3. Rule 35. Whether the Term "Sentencing" Should be Defined
and Whether Rule 35(b) Should be Amended.

Judge Davis presented an overview of the Standing Committee's concerns about

the proposed amendments to Rule 35. First, he noted that several members had

questioned the purpose and meaning of the proposed change in Rule 35(b) (motion to

reduce sentence) and whether the amended language would actually adopt the decision in

United States v. Orozco, 160 F.3d 1309 (11th Cir. 1998). In particular, Judge Kravitch

(who was on the panel that decided Orozco) believed that the amendment was broader

than the court's decision. Judge Davis added that he and Professor Schlueter had

consulted with Judge Kravitch after the meeting and that as a result of that meeting,

Judge Carnes, Mr. Pauley, and Mr. Campbell had conferred on modifying the language

for publication and had drafted a change to the rule before it was published in August.

Thus, the version currently before the public is narrower than the version originally

presented to the Standing Committee.

Mr. Pauley argued for a broader application of the rule. That is, a defendant who

knows about information that is helpful to the government but does not realize its

importance until more than one year has elapsed, should be able to move for sentence

relief The Committee engaged in an extended discussion on this point. Several

members indicated that there were good reasons for requiring the defendant to provide

the helpful information within one year and the need for finality. A broader reading, they

argued, would potentially leave the door open indefinitely for a defendant to come

forward several years later, arguing that he had known about the helpful information but

had not provided it earlier because he had only recently realized its importance to the
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government. Others believed that there were other safeguards in place for assessing the
credibility of a defendant's averments and integrity of the process

Following additional discussion, the Committee informally agreed to consider
broader language in the rule. Mr. Pauley agreed to work on that draft.

Turning to Rule 35(a), concerning the time for correcting technical errors, etc. in
announcing the sentence, Judge Davis reported that the Appellate Rules Committee had
questioned whether the Committee might wish to amend the rule to state with more
particularity what constitutes "sentencing" for purposes of triggering the 7-day period in
that rule. He noted that an argument could be made that in the interests of consistency
that time should commence with the entry of the written judgment, and not the oral
announcement of the sentence.

Professor Schlueter recounted the genesis of the rule in 1991 and that the
Committee at that time was concerned about correcting incorrectly announced sentences
within the 10-day period for filing a notice of appeal. He noted, however, that the
Appellate Rule 4 had been subsequently amended to avoid any potential jurisdictional
problem with making such corrections.

Mr. Pauley stated that of the courts that addressed the rule, the majority position
was that the 7-day period for correcting a sentence runs from the oral announcement of
the sentence. Following additional discussion, the Committee voted by a margin of 6 to 2
to amend the rule to read "oral announcement of the sentence."

4. Rule 41. Proposed Amendments on Installation and
Monitoring of Tracking Devices.

Judge Davis opened the discussion on the topic of issuing warrants for tracking
devices by noting that the Committee had briefly discussed the issue at its Spring 2000
meeting in New York and that he had asked the Rule 41 subcommittee to determine if
any amendment should be made to address that issue. In particular, he had asked Judge
Miller to poll the magistrate judges to learn whether this is an issue that posed any special
problems beyond the normal warrant requirements in Rule 41.

Judge Miller reported that he had polled other magistrate judges and that there
was a wide variety of sample warrants-because there were not uniform standards or
procedures to issuing tracking device warrants. He identified three issues that ought to be
addressed. First, he recommended that there should be a uniform procedure for such
warrants? Second, he believed that the current language in the published version of Rule
41 provided a good starting point for drafting the appropriate language. Third, he noted
that he and other members of the subcommittee had drafted proposed language to effect
the changes. And finally, the subcommittee had incorporated language from the wiretap
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statute to permit (or require) private persons to be involved in executing the tracking

device warrant.

He continued by noting that the proposed draft would permit only federal judges

to issue tracking device warrants. Mr. Pauley provided additional comments on the

subcommittee's draft. He- noted, for example, that he thought more time should be

provided in a warrant for tracking the object of the search and that the Committee would

eventually have to address that issue.

Other members of the Committee questioned why it would be necessary to

address the issue in Rule 41 and that perhaps the issue should be left to the courts. Still

other members noted that a void exists in this area and that there is no guidance from the

courts, or the rules, as to what standard or procedure should apply for tracking device

warrants. Mr. Pauley noted in particular that the Supreme Court has left open the

question of what standards and timing requirements should apply.

Following additional discussion, there was a consensus that the Committee might

gain additional insights from the public comments on the proposed changes to Rule 41

and that the subcommittee should continue its work on the tracking device warrants.

5. Rules 45 and 56. Proposed Amendment to Change Designation
of Presidents' Day to Washington's Birthday.

Professor Schlueter pointed out that in restyling Rules 45 and 56, the Style

Subcommittee had proposed changing the designation from "Washington's Birthday" to

Presidents' Day, the more commonly used designation for the federal holiday in

February. He noted that that was the term used by the Appellate Rules Committee when

they restyled the Appellate Rules several years ago. He noted, however, that the

Committee had received correspondence from Mr. W. Thomas McGough, Jr. concerning

the issue. Mr. McGough, he said, made the case that the correct statutory designation

remains listed as "Washington's Birthday" and that it should remain as such in the federal

rules of procedure.

Following additional discussion, Judge Carnes moved that Rules 45 and 56 be

changed to read "Washington's Birthday." The motion was seconded by Judge Miller

and passed by a unanimous vote.

6. Rules Governing § 2254 and § 2255 Proceedings.

Judge Tashima (a member of the Standing Committee and liaison to the

Committee) indicated that he had sent a letter to the Committee raising the question

whether the Rules Governing § 2254 Proceedings and the Rules Governing § 2255

Proceedings should conform to the new statute of limitations for seeking collateral relief
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He also noted that perhaps the issue could be addressed in modifying the forms used for
seeking relief

Judge Carnes, chair of the habeas subcommittee, responded that the subcommittee
had not focused on the standard forms and that they had discussed the issue of laches vis
a vis the statute of limitations and that he knew of no case where Rule 9 had been applied
to a case involving less than a ten-year delay. Judge Miller indicated that he had polled
his fellow magistrate judges and that there was a consensus that there would probably be
no need to amend the rule. Judge Davis noted that if any change would be made, it could
be made in later amendments to the rules.

Judge Miller raised the issue whether the Committee should give some
consideration to "restyling" the Habeas Rules. Judge Scirica indicated that the Standing
Committee would probably defer to the Advisory Committee on any decision to do so; he
agreed that based on comments at the Standing Committee meeting regarding the absence
of gender neutral language, and other issues, it might be prudent to consider
consideration of style change. He also indicated that it would probably be wise to begin
work on the standard forms. Finally, Professor Kimble agreed to start work on restyling
the Habeas Rules.

III. OTHER RULES AND ISSUES PENDING BEFORE OTHER ADVISORY
COMMITTEES, THE STANDING COMMITTEE, AND THE JUDICIAL

CONFERENCE

A. Financial Disclosure Rules.

Professor Schlueter reported that the Standing Committee had approved the
Committee's proposed new Rule 12.4 (Disclosure Statement) for publication and
comment. He indicated that at the suggestion of the Standing Committee, an effort had
been made by the Reporters of the Advisory Committees to use uniform language, where
possible, for similarly proposed amendments in the Civil and Appellate Rules. Professor
Coquillette added that Appellate Rule 26.1 had been previously adopted and that that rule
had provided the general outline for the proposed civil and criminal rules.

B. Rules Governing Attorney Conduct.

Professor Coquillette provided a brief report on the status of the move to adopt
standard rules governing attorney conduct. He indicated that the interest persons and
organizations were continuing to work on the matter.

C. Status Reports on Pending Legislation Potentially Affecting the
Criminal Rules.
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Mr. Rabiej reported that attempts by Congress to enact changes in grand jury
procedures at this point lacked any real momentum. But, he added, given Congress'
continuing interest in grand jury matters, the Criminal Rules Committee would probably
become involved in the debate over whether any amendments should be made to the
rules.

He also informed the Committee that congressional attempts to amend Rule 41
(HR 2987) had failed. A provision in that bill would have deleted the notice provisions
in Rule 41(d) regarding covert entries.

D. Technology Subcommittee of the Standing Committee.

Mr. Rabiej stated that within five years, all federal courts would have the
capability of receiving electronic filings and that eventually the Committee might have to
address the issue in greater detail. Mr. McCabe added that there is some concern in
criminal cases about public access and that currently there is sentiment not to make
criminal case files accessible to the general public. At this point, he added, no significant
policy decisions have been made on this particular point.

IV. DESIGNATION OF TIME AND PLACE OF NEXT MEETING

The Committee agreed to hold its next regularly scheduled meeting in
Washington D.C. on April 26 and 27. [At the suggestion of Judge Davis, the Committee
subsequently agreed to add an additional day for that meeting, April 25th.]

Respectfully submitted,

David A. Schlueter
Reporter, Criminal Rules Committee
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AGENDA DOCKETING

ADVISORY COMMITTEE ON CRIMINAL RULES

Proposal Source, Status
Date,
and Doc #

[CR 41 - Require arresting Local Rules 10/95 - Subc appointed
officer to notify pretrial Project 4/96 -Rejected by subc

services officer, U.S. Marshal, COMPLETED
and U.S. Attorney of arrest

[CR 41- Clarify the ability of Magistrate 1/01 - Referred to chair and reporter for consideration

judges to issue warrants via Judge Bernard PENDING FURTHER ACTION
facsimile transmission Zimmerman

1/29/01
(01-CR-A)

[CR 51 - Video Judge Fred 5/98 - Referred to chair and reporter for consideration

Teleconferencing of Initial Biery 5/98; 10/98 - Referred to subcmte

Appearances and Arraignments Judge 10/99 - Approved for publication by advisory cmte
Durwood I /00 - Considered by comte as part of style package
Edwards 6/98 4/00 - Considered; request to publish

6/00 - Stg Comte approves request to publish
8/00 - Published
PENDING FURTHER ACTION

[CR 5(a)J - Time limit for DOJ 8/91; 10/92- Subc appointed
hearings involving unlawful 8/92 4/93 - Considered
flight to avoid prosecution 6/93 - Approved for publication
arrests 9/93 - Published for public comment

4/94 - Revised and forwarded to ST Cmte
6/94 - Approved by ST Cmte
9/94 - Approved by Jud Conf
4/95 - Approved by Sup Ct
12/95 - Effective
COMPLETED

[CR 5.1(d)j - Eliminate Judge 1/97 - Sent to reporter

consent requirement for Swearingen 4/97 - Recommends legislation to ST Cmte

magistrate judge consideration 10/28/96 (96- 6/97 - Recommitted by ST Cmte
CR-E) 10/97-Adv. Cmte declines to amend provision.

3/98 - Jud Conf instructs rules cmtes to propose amendment
4/98 - Approves amendment, but defers until style project completed
6/98 - Stg Cmte concurs with deferral
6/99- Considered
10/99 - Approved for publication by advisory cmte
1/00 - Considered by comte
4/00 - Considered; request to publish
6/00 - Stg Comte approves request to publish
8/00 - Published
PENDING FURTHER ACTION
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[CR 5.1] -Extend production Michael R. 10/95 -Considered

of witness statements in Levine, Asst. 4/96 -Draft presented and approved

CR26.2 to 5. 1. Fed. Defender 6/96 - Approved by ST Cmte
3/95 8/96- Published for public comment

4/97- Forwarded to ST Cmte

6/97 - Approved by ST Cmte
9/97-Approved by Jud Conf
4/98 - Approved by Supreme Court
12/98 - Effective

COMPLETED

[CR 61 - Statistical reporting David L. Cook 10/93 - Cmte declined to act on the issue

of indictments AO 3/93 COMPLETED

[CR 61 - Allow grand jury Robert D. 3/01 - Referred to chair and reporter for consideration
witness to be accompanied by Evans, ABA, PENDING FURTHER ACTION

counsel (see CR 6(d) below) 3/2/01
(01-CR-B)

[CR6(a)I - Reduce number of H.R. 1536 5/97 - Introduced by Congressman Goodlatte, referred to CACM with input

grand jurors introduced by from Rules Cmte
Cong 10/97-Adv Cmte unanimously voted to oppose any reduction in grand jury size.

Goodlatte 1/98-ST Cmte voted to recommend that the Judicial Conference oppose the

legislation.
3/98 - Jud Conf concurs

COMPLETED

[CR 6(d)] - Allow witness to Omnibus 10/98 - Considered; Subcomm. Appointed

be accompanied into grand jury Approp. Act 1/99 - Stg Cmte approved subcomm rec. not to allow representation

by counsel (P.L.105-277) 3/99 - Jud Conf approves report for submission to Congress

COMPLETED

[CR 6(d)] - Interpreters DOJ 1/22/97 1/97 - Sent directly to chair

allowed during grand jury (97-CR-B) 4/97 - Draft presented and approved for request to publish

6/97 - Approved by ST Cmte for publication
8/97- Published for public comment
4/98- Approved and forwarded to St Cmte

6/98 - Approved by Stg Cmte
9/98 - Approved by Jud Conf
4/99 - Approved by Sup. Ct.
12/1- Effective
COMPLETED

[CR 6(e)] - Intra-Department DOJ 4/92 - Rejected motion to send to ST Cmte for public comment

of Justice use of Grand Jury 10/94 - Discussed and no action taken

materials COMPLETED

[CR 6(e)(3)(C)(iv)]- DOJ 4/96 - Cmte decided that current practice should be reaffirmed

Disclosure of Grand Jury 10/99 - Approved for publication by advisory cmte

materials to State Officials COMPLETED
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[CR 6(e)(3)(C)(iv)l - Barry A. 10/94 - Considered, no action taken
Disclosure of Grand Jury Miller, Esq. COMPLETED
materials to State attorney 12/93
discipline agencies

ICR6(f)]- Return by DOJ 1/22/97 1/97 - Sent directly to chair
foreperson rather than entire (97-CR-A) 4/97- Draft presented and approved for publication
grand jury 6/97- Approved by ST Cmte for publication

8/97- Published for public comment
4/98- Approved and forwarded to St Cmte
6/98 - Approved by Stg Cmte
9/98 - Approved by Judicial Conference
4/99 - Approved by Sup. Ct.
12/1- Effective
COMPLETED

[CR7(b)] - Effect of tardy Congressional 5/00- Referred to chair and reporter
indictment constituent PENDING FURTHER ACTION

3/21/00
(00-CR-B)

ICR7(c)(2)] - Reflect 4/97- Draft presented and approved for publication
proposed new Rule 32.2 6/97 - Approved by ST Cmte for publication
governing criminal forfeitures 8/97- Published for public comment

4/98- Approved and forwarded to St Cmte
6/98 - Withdrawn in light of R. 32.2 rejection by Stg. Cmte
10/98 - revised and resubmitted to stg cmte for transmission to conference -
1/99- Approved by Stg Cmte
3/99- Approved by Jud Conf
4/00- Approved by Supreme Court
COMPLETED

ICR 10 -Arraignment of DOJ 4/92 4/92 - Deferred for further action
detainees through video 10/92 - Subc appointed
teleconferencing; Defendant's 4/93 - Considered
presence not required 6/93 - Approved for publication by ST Cmte

9/93 - Published for public comment
4/94 - Action deferred, pending outcome of FJC pilot programs
10/94 - Considered
4/98 -Draft amendments considered, but subcmte appointed to further study
10/98 - Considered by cmte; reporter to redraft and submit at next meeting
4/99 - Considered
10/99-Approved for publication by advisory cmte
1/00 - Considered by comte as part of style package
4/00 - Considered; request to publish
6/00 - Stg Comte approves request to publish
8/00 - Published
PENDING FURTHER ACTION

ICR 101 - Guilty plea at an Judge B. 10/94 -Suggested and briefly considered
arraignment Waugh Crigler DEFERRED INDEFINITELY

10/94
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[CR I11 - Magistrate judges James Craven, 4/92 - Disapproved
authorized to hear guilty pleas, Esq. 1991 COMPLETED
and inform accused of possible
deportation

ICR 111 Advise defendant David Adair 10/92 - Motion to amend withdrawn
of impact of negotiated factual & Toby COMPLETED
stipulation Slawsky, AO

4/92

ICR 1l(c)] -Advise Judge 10/96 -Considered, draft presented
defendant of any appeal waiver Maryanne 4/97 -Draft presented and approved for request to publish
provision which may be Trump Barry 6/97 -Approved for publication by ST Cmte
contained in plea agreement 7/19/96 (96- 8/97- Published for public comment

CR-A) 4/98 -Approved and forwarded to Stg Cmte
6/98 -Approved by Stg Cmte
9/98 -Approved by Jud Conf
4/99 - Approved by Sup. Ct.
12/99- Effective
COMPLETED

[CR I1(d)l -Examine Judge Sidney 4/95 -Discussed and no motion to amend
defendant's prior discussions Fitzwater COMPLETED
with a government attorney 11/94 & 3/99 3/99 - Sent to chair and reporter

4/00- Considered; request to publish
6/00 - Stg Comte approves request to publish
8/00 - Published
PENDING FURTHER ACTION

ICR I1(e)] - Judge, other Judge Jensen 10/95 - Considered
than the judge assigned to hear 4/95 4/96 -Tabled as moot, but continued study by subcmte on other Rule 11
case, may take part in plea issues
discussions DEFERRED INDEFINITELY

ICR 11(e)(4) - Binding Plea Judge George 4/96 - Considered
Agreement (Hyde decision) P. Kazen 2/96 10/96 - Considered

4/97 - Deferred until Sup Ct decision
COMPLETED

ICR 11 (e)(1) (A)(B) and (C)I CR Rules 4/96 - To be studied by reporter
-Sentencing Guidelines Committee 10/96 - Draft presented and considered
effect on particular plea 4/96 4/97 - Draft presented and approved for request to publish
agreements 6/97 - Approved for publication by ST Cmte

8/97- Published for public comment
4/98 - Approved and forwarded to Stg Cmte
6/98 - Approved by Stg Cmte
9/98 - Approved by Jud Conf
4/99 - Approved by Sup. Ct.
12/99 - Effective
COMPLETED
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[CR 11 ]-Pending legislation Pending 10/97-Adv Cmte expressed view that it was not opposed to addressing the
regarding victim allocution legislation 97- legislation and decided to keep the subcmte in place to monitor/respond to the

98 legislation.
COMPLETED

[CR 11(e)(6) -Court Judge John W. PENDING FURTHER ACTION
required to inquire whether the Sedwick 10/98
defendant is entitled to an (98-CR-C)
adjustment for acceptance of
responsibility

[CR 121 - Inconsistent with Paul Sauers 10/95 -Considered and no action taken
Constitution 8/95 COMPLETED

[CR 12(b)] - Entrapment Judge Manuel 4/93 -Denied
defense raised as pretrial L. Real 12/92 10/95 -Subcmte appointed
motion & Local Rules 4/96 -No action taken

Project COMPLETED

ICR 12(i)]- Production of 7/91 -Approved by ST Cmte for publication
statements 4/92- Considered

6/92 - Approved by ST Cmte
9/92 - Approved by Jud Conf
4/93 -Approved by Sup Ct
12/93 - Effective
COMPLETED

[CRI2.2] -Authority of trial Presented by 10/97-Adv Cmte voted to consider draft amendment at next meeting.
judge to order mental Mr. Pauley on 4/98 - Deferred for further study of constitutional issues
examination. behalf of DOJ 10/98 -Considered draft amendments, continued for further study

at 10/97 4/99-Considered
meeting. 10/99 - Considered by comte

1/00 - Considered by comte as part of style package
4/00 - Considered; request to publish
6/00 - Stg Comte approves request to publish
8/00 - Published
PENDING FURTHER ACTION

[CR 12.4] - Financial Stg Comte, 4/00 - Considered; request to publish
disclosure 1/00 6/00 - Stg Comte approves request to publish

8/00 - Published
PENDING FURTHER ACTION

[CR 161 - Disclosure to John Rabiej 10/93 - Cmte took no action
defense of information relevant 8/93 COMPLETED
to sentencing

[CR 161 - Prado Report and '94 Report of 4/94 - Voted that no amendment be made to the CR rules
allocation of discovery costs Jud Conf COMPLETED

[CR 161 - Prosecution to CR Rules 10/94 - Discussed and declined
inform defense of intent to Committee '94 COMPLETED
introduce extrinsic act evidence
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[CR 16(a)(1)I - Disclosure of 7/91 -Approved by for publication by St Cmte
experts 4/92- Considered

6/92 -Approved by ST Cmte
9/92 - Approved by Jud Conf
4/93 -Approved by Sup Ct
12/93 -Effective
COMPLETED

ICR 16(a)(1)(A)]- ABA 11/91 -Considered
Disclosure of statements made 4/92 - Considered
by organizational defendants 6/92 - Approved by ST Cmte for publication, but deferred

12/92 - Published
4/93 - Discussed
6/93 - Approved by ST Cmte
9/93 - Approved by Jud Conf
4/94 - Approved by Sup Ct
12/94 - Effective
COMPLETED

ICR 16(a)(1)(C)] - Prof. Charles 10/92 - Rejected
Government disclosure of W. Ehrhardt 4/93 - Considered
materials implicating defendant 6/92 & Judge 4/94 - Discussed and no motion to amend

O'Brien COMPLETED

ICR 16(a)(1)(E)l - Require Jo Ann Harris, 4/94 - Considered
defense to disclose information Asst. Atty. 6/94 - Approved for publication by ST Cmte
concerning defense expert Gen., CR 9/94 - Published for public comment
testimony Div., DOJ 7/95 - Approved by ST Cmte

2/94; 9/95 - Rejected by Jud Conf
clarification of 1/96 - Discussed at ST meeting
the word 4/96 - Reconsidered and voted to resubmit to ST Cmte
"complies" 6/96 - Approved by ST Cmte
Judge Propst 9/96 - Approved by Jud Conf
(97-CR-C) 4/97 - Approved by Sup Ct

12/97 - Effective
COMPLETED
3/97 - Referred to reporter and chair
10/98 - Incorporated in proposed amendments to Rule 12.2
1/00 - Considered by comte as part of style package
4/00- Comte decided not to take action
COMPLETED
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[CR 16(a) and (b)] William R. 2/92 - No action
Disclosure of witness names Wilson, Jr., 10/92 -Considered and decided to draft amendment
and statements before trial Esq. 2/92 4/93 -Deferred until 10/93

10/93 -Considered
5/18/99 4/94- Considered
(99-CR-D) 6/94- Approved for publication by ST Cmte

9/94- Published for public comment
4/95- Considered and approved
7/95 - Approved by ST Cmte
9/95 -Rejected by Jud Conf
COMPLETED
5/99- Sent to chair and reporter
PENDING FURTHER ACTION

ICR 16(d)] -Require parties Local Rules 10/94 - Deferred
to confer on discovery matters Project & Mag 10/95 -Subcmte appointed
before filing a motion Judge Robert 4/96 - Rejected by subcmte

Collings 3/94 COMPLETED

[CR 23(a)] - Address the Jeremy A. 1 1/94 - Sent to chair and reporter
issue of when a jury trial is Bell 11/00 PENDING FURTHER ACTION
authorized (00-CR-D)

[CR23(b)l -Permits six- S. 3 1/97- Introduced as § 502 of the Omnibus Crime Prevention Act of 1997
person juries in felony cases introduced by 10/97-Adv. Cmte voted to oppose the legislation

Sen Hatch 1/98- ST Cmte expressed grave concern about any such legislation.
1/97 COMPLETED

ICR 24(a)] -Attorney Judge William 10/94 -Considered
conducted voir dire of R. Wilson, Jr. 4/95- Considered
prospective jurors 5/94 6/95 - Approved for publication by ST Cmte

9/95- Published for public comment
4/96- Rejected by advisory cmte, but should be subject to continued study

and education; FJC to pursue educational programs
COMPLETED

1CR 24(b)] -Reduce or Renewed 2/91 - ST Cmte, after publication and comment, rejected CR Cmte 1990
equalize peremptory challenges suggestions proposal
in an effort to reduce court from 4/93 -No motion to amend
costs judiciary; 1/97 -Omnibus Crime Control Act of 1997 (S.3) introduced [Section 501]

Judge Acker 6/97 -Stotler letter to Chairman Hatch
(97-CR-E); COMPLETED
pending 10/97-Adv. Cmte decided to take no action on proposal to randomly select petit
legislation S- and venire juries and abolish peremptory challenges.
3. 10/97-Adv. Cmte directed reporter to prepare draft amendment equalizing

peremptory challenges at 10 per side.
4/98- Approved by 6 to 5 vote and will be included in style package
10/99 -Rejected inclusion in style package
COMPLETED
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[CR 24(c)] - Alternate jurors Judge Bruce 10/96 - Considered and agreed to in concept; reporter to draft appropriate
to be retained in deliberations M. Selya 8/96 implementing language

(96-CR-C) 4/97 -Draft presented and approved for request to publish
6/97 -Approved for publication by ST Cmte
8/97- Published for public comment
4/98 -Approved and forwarded to Stg Cmte
6/98 - Approved by Stg Cmte
9/98 - Approved by Jud Conf
4/99 - Approved by Sup. Ct.
COMPLETED

ICR 261 -Questioning by Prof. Stephen 4/93- Considered and tabled until 4/94
jurors Saltzburg 4/94- Discussed and no action taken

COMPLETED

ICR 261 -Expanding oral Judge Stotler 10/96 -Discussed
testimony, including video 10/96 4/97 - Subcmte will be appointed
transmission 10/97-Subcmte recommended amendment. Adv Cmte voted to consider a draft

amendment at next meeting.
4/98 -Deferred for further study
10/98 - Cmte approved, but deferred request to publish until spring meeting or
included in style package
4/99- Considered
10/99 -Approved for publication by advisory cmte
1/00- Considered by comte as part of style package
4/00- Considered; request to publish
6/00 -Stg Comte approves request to publish
8/00 -Published
PENDING FURTHER ACTION

[CR 261 - Court advise Robert Potter 4/95 - Discussed and no motion to amend
defendant of right to testify COMPLETED

1CR 26.21 -Production of 7/91 -Approved for publication by ST Cmte
statements for proceedings 4/92 - Considered
under CR 32(e), 32.1(c), 46(i), 6/92 -Approved by ST Cmte
and Rule 8 of § 2255 9/92 - Approved by Jud Conf

4/93 -Approved by Sup Ct
12/93 -Effective
COMPLETED

ICR 26.21 -Production of a Michael R. 10/95 - Considered by cmte
witness' statement regarding Levine, Asst. 4/96 - Draft presented and approved
preliminary examinations Fed. Defender 6/96 - Approved by ST Cmte
conducted under CR 5.1 3/95 8/96 - Published for public comment

4/97- Forwarded to ST Cmte
6/97 - Approved by ST Cmte
9/97-Jud Conf approves
4/98 - Approved by Supreme Court
12/98 - Effective
COMPLETED
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[CR26.2(f)- Definition of CR Rules 4/95- Considered
Statement Cmte 4/95 10/95 -Considered and no action to be taken

COMPLETED

ICR 26.31 -Proceedings for a 7/91- Approved for publication by ST Cmte
mistrial 4/92- Considered

6/92 -Approved by ST Cmte
9/92 -Approved by Jud Conf
4/93- Approved by Sup Ct
12/93 -Effective
COMPLETED

ICR 29(b)] -Defer ruling on DOJ 6/91 11/91 -Considered
motion for judgment of 4/92- Forwarded to ST Cmte for public comment
acquittal until after verdict 6/92 - Approved for publication, but delayed pending move of RCSO

12/92 -Published for public comment on expedited basis
4/93 - Discussed
6/93- Approved by ST Cmte
9/93 - Approved by Jud Conf
4/94 - Approved by Sup Ct
12/94 -Effective
COMPLETED

ICR 301 - Permit or require Local Rules 10/95 - Subcmte appointed
parties to submit proposed jury Project 4/96- Rejected by subcmte
instructions before trial COMPLETED

1CR 301 - discretion in timing Judge Stotler 1/97 - Sent directly to chair and reporter
submission of jury instructions 1/15/97 4/97 -Draft presented and approved for request to publish

(97-CR-A) 6/97 - Approved for publication by ST Cmte
8/97- Published for public comment
4/98- Deferred for further study
10/98 -Considered by cmte, but deferred pending Civil Rules Cmte action on
CV 51
1/00- Considered by comte as part of style package
4/00- Considered; request to publish
6/00 - Stg Comte approves request to publish
8/00 - Published
PENDING FURTHER ACTION

[CR 311 - Provide for a 5/6 Sen. 4/96 - Discussed, rulemaking should handle it
vote on a verdict Thurmond, COMPLETED

S.1426, 11/95
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[CR 31(d)] - Individual Judge Brooks 10/95 - Considered
polling of jurors Smith 4/96 -Draft presented and approved

6/96 - Approved by ST Cmte
8/96 -Published for public comment
4/97 - Forwarded to ST Cmte
6/97 - Approved by ST Cmte
9/97-Approved by Jud Conf
4/98 - Approved by Supreme Court
12/98 - Effective
COMPLETED

131(e)] -Reflect proposed 4/97- Draft presented and approved for publication
new Rule 32.2 governing 6/97 - Approved for publication by ST Cmte
criminal forfeitures 8/97- Published for public comment

4/98- Approved and forwarded to St Cmte
6/98 - Withdrawn in light of rejection of R. 32.2 by Stg Cmte
10/98 - revised and resubmitted to stg cmte for transmission to conference
1/99-Approved by Stg Cmte
3/99 - Approved by Jud Conf
4/00 - Approved by Supreme Court
COMPLETED

1CR 32] - Amendments to Judge Hodges, 10/92 - Forwarded to ST Cmte for public comment
entire rule; victims' allocution before 4/92; 12/92 - Published
during sentencing pending 4/93 - Discussed

legislation 6/93 - Approved by ST Cmte
reactivated 9/93 - Approved by Jud Conf
issue in 4/94 - Approved by Sup Ct
1997/98. 12/94 - Effective

COMPLETED
10/97-Adv Cmte expressed view that it was not opposed to addressing the
legislation and decided to keep the subcmte in place to monitor/respond to the
legislation.
PENDING FURTHER ACTION

[CR 321-findings on 3/00 - considered by subcomte as part of style package
controverted matters in 4/00 - Considered; request to publish
presentence report 6/00 - Stg Comte approves request to publish

8/00 - Published
PENDING FURTHER ACTION

ICR 32]-release of Request of 10/98 - Reviewed recommendation of subcomm and agreed that no rules
presentence and related reports Criminal Law necessary

Committee COMPLETED

[CR 32(c)(5)] - clerk Clerk, 7th 3/00 - Sent directly to chair
required to file notice of appeal Circuit 5/00 - referred to reporter

4/11/00 (00- PENDING FURTHER ACTION
CR-A)
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ICR 32(d)(2) - Forfeiture Roger Pauley, 4/94- Considered
proceedings and procedures DOJ, 10/93 6/94- Approved by ST Cmte for public comment
reflect proposed new Rule 32.2 9/94 -Published for public comment
governing criminal forfeitures 4/95 -Revised and approved

6/95- Approved by ST Cmte
9/95 - Approved by Jud Conf
4/96 - Approved by Sup Ct
12/96 -Effective
COMPLETED
4/97- Draft presented and approved for publication
6/97 -Approved for publication by ST Cmte
8/97- Published for public comment
4/98- Approved and forwarded to St Cmte
6/98 - Withdrawn in light of rejection of R. 32.2 by Stg Cmte
10/98 - revised and resubmitted to stg cmte for transmission to conference
1/99- Approved by Stg Cmte
3/99 - Approved by Jud Conf
4/00 - Approved by Supreme Ct
COMPLETED

ICR 32(e)] - Delete provision DOJ 7/91 - Approved by ST Cmte for publication
addressing probation and 4/92 - Considered
production of statements (later 6/92 - Approved by ST Cmte
renumbered to CR32(c)(2)) 9/92 - Approved by Judicial Conference

4/93 - Approved by Supreme Court
12/93 - Effective
COMPLETED

ICR 32.11 - Production of 7/91 - Approved for publication by ST Cmte
statements 4/92 - Considered

6/92 - Approved by ST Cmte
9/92 - Approved by Jud Conf
4/93 - Approved by Sup Ct
12/93 - Effective
COMPLETED

ICR 32.11-Technical Rabiej 2/98-Letter sent advising chair & reporter
correction of "magistrate" to (2/6/98) 4/98 - Approved, but deferred until style project completed
"magistrate judge." 1/00 - considered by comte as part of style package

4/00 - Considered; request to publish
6/00 - Stg Comte approves request to publish
8/00 - Published
PENDING FURTHER ACTION

ICR 32.11-pending victims Pending 10/97-Adv Cmte expressed view that it was not opposed to addressing the
rights/allocution litigation litigation legislation and decided to keep the subcmte in place to monitor/respond to the

1997/98. legislation.
PENDING FURTHER ACTION
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[CR 32.2] - Create forfeiture John C. 10/96 -Draft presented and considered
procedures Keeney, DOJ, 4/97- Draft presented and approved for request to publish

3/96 (96-CR- 6/97 -Approved for publication by ST Cmte
D) 8/97- Published for public comment

4/98- Approved and forwarded to St Cmte
6/98 - Rejected by Stg Cmte
10/98 - revised and resubmitted to stg cmte for transmission to conference
1/99 - Approved by Stg Cmte
3/99 - Approved by Jud Conf
4/00 - Approved by Supreme Ct
COMPLETED

ICR 33] - Time for filing John C. 10/95 - Considered
motion for new trial on ground Keeney, DOJ 4/96 - Draft presented and approved
of newly discovered evidence 9/95 6/96 - Approved for publication by ST Cmte

8/96 - Published for public comment
4/97 - Forwarded to ST Cmte
6/97 - Approved by ST Cmte
9/97-Approved by Jud Conf
4/98 - Approved by Supreme Court
12/98 - Effective
COMPLETED

ICR 351 - Allow defense Robert D. 3/01 - Referred to chair and reporter for consideration
counsel to move for reduction Evans, ABA, PENDING FURTHER ACTION
and correction of sentence 3/2/01

__ I -CR-B)

ICR 35(b)] - Recognize Judge T. S. 10/95 - Draft presented and considered
combined pre-sentencing and Ellis, III 7/95 4/96 - Forwarded to ST Cmte
post-sentencing assistance 6/96 - Approved for publication by ST Cmte

8/96 - Published for public comment
4/97 - Forwarded to ST Cmte
6/97 - Approved by ST Cmte
9/97-Approved by Jud Conf
4/98 - Approved by Supreme Court
12/98 - Effective
COMPLETED

ICR 35(b)] To permit sentence Judge Ed 3/99- Referred to chair and reporter
reduction when defendant Carmes 1/00 - Considered by comte as part of style package
assists government before or 3/99 6/00 - Stg Comte approves request to publish
within I year after sentence (99-CR-A); 8/00 - Published

Asst. Attorney PENDING FURTHER ACTION
Gen./ Crim.
Div. 4/99
(99-CR-C)

ICR 35(b)] - Recognize S.3, Sen Hatch 1/97 - Introduced as § 602 and 821 of the Omnibus Crime Prevention Act of
assistance in any offense 1/97 1997

6/97 - Stotler letter to Chairman Hatch
COMPLETED
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ICR 35(c)] -Correction of Jensen, 1994 10/94 -Considered
sentence, timing 9th Cir. 4/95 -No action pending restylization of CR Rules

decision 4/99- Considered
4/00- Considered and included in request to publish
6/00 -Stg Comte approves request to publish
8/00 -Published
PENDING FURTHER ACTION

[CR 38(e)] - Conforming 4/97- Draft presented and approved for publication
amendment to CR 32.2 6/97 - Approved by ST Cmte for publication

8/97- Published for public comment
4/98- Approved and forwarded to St Cmte
6/98 - Withdrawn in light of rejection of R. 32.2 by Stg Cmte
10/98 - revised and resubmitted to stg cmte for transmission to conference
1/99- Approved by Stg Cmte
3/99 - Approved by Jud Conf
4/00- Approved by Supreme Ct
COMPLETED

ICR 401 - Commitment to 7/91 - Approved for publication by ST Cmte
another district (warrant may 4/92 - Considered
be produced by facsimile) 6/92 - Approved by ST Cmte

9/92 - Approved by Jud Conf
4/93 - Approved by Sup Ct
12/93 - Effective
COMPLETED

[CR 401 -Treat FAX copies Mag Judge 10/93 - Rejected
of documents as certified Wade COMPLETED

Hampton 2/93

tCR 40(a)] - Technical Criminal 4/94 - Considered, conforming change no publication necessary
amendment conforming with Rules Cmte 6/94 - Approved by ST Cmte
change to CR5 4/94 9/94 - Approved by Jud Conf

4/95 - Approved by Sup Ct
12/95 - Effective
COMPLETED

ICR 40(a)] -Proximity of Mag Judge 10/94 - Considered and deferred further discussion until 4/95
nearest judge for removal Robert B. 10/96 - Considered and rejected
proceedings Collings 3/94 COMPLETED

[CR 40(d)] - Conditional Magistrate 10/92 - Forwarded to ST Cmte for publication
release of probationer; Judge Robert 4/93 - Discussed
magistrate judge sets terms of B. Collings 6/93 - Approved by ST Cmte
release of probationer or 11/92 9/93 - Approved by Jud Conf
supervised release 4/94 - Approved by Sup Ct

12/94 - Effective
COMPLETED
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Proposal J Source, Status
Date,
and Doc #

ICR 411 -Search and seizure 7/91 - Approved for publication by ST Cmte
warrant issued on information 4/92- Considered
sent by facsimile 6/92- Approved by ST Cmte

9/92- Approved by Jud Conf
4/93 - Approved by Sup Ct
12/93 - Effective
COMPLETED

ICR 411 - Warrant issued by J.C. Whitaker 10/93 -Failed for lack of a motion
authority within the district 3/93 COMPLETED

ICR 41(c)(2)(D) -recording J. Dowd 2/98 4/98 -Tabled until study reveals need for change
of oral search warrant DEFERRED INDEFINITELY

ICR 41(c)(1) and (d)- Judge B. 6/00 -Stg Comte approves request to publish
enlarge time period Waugh Crigler 8/00 -Published (rejects expansion of time period)

11/98 PENDING FURTHER ACTION
(98-CR-D)

ICR 41(d)] -covert entry for DOJ 9/2/99 10/99 -Considered
purposes of observation only 1/00 - Considered by comte as part of style package

4/00 - Considered; request to publish
6/00 - Stg Comte approves request to publish
8/00 - Published
PENDING FURTHER ACTION

ICR 43(b)J -Sentence absent DOJ 4/92 10/92 - Subcmte appointed
defendant 4/93 - Considered

6/93 - Approved for publication by ST Cmte
9/93 - Published for public comment
4/94 - Deleted video teleconferencing provision & forwarded to ST Cmte
6/94 - Approved by ST Cmte
9/94 - Approved by Jud Conf
4/95 - Approved by Sup Ct
12/95 - Effective
COMPLETED

ICR 43(b)l - Arraignment of 10/98 - Subcmte appointed
detainees by video 4/99 - Considered
teleconferencing 1/00 - Considered by comte as part of style package

4/00- Considered; request to publish
6/00 - Stg Comte approves request to publish
8/00 - Published
PENDING FURTHER ACTION
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Proposal | Source, Status
Date,
and Doc #

[CR 43(c)(4) -Defendant John Keeney, 4/96 - Considered
need not be present to reduce DOJ 1/96 6/96 - Approved for publication by ST Cmte
or change a sentence 8/96 - Published for public comment

4/97- Forwarded to ST Cmte
6/97 - Approved by ST Cmte
9/97-Approved by Jud Conf
4/98 - Approved by Supreme Court
12/98 - Effective
COMPLETED

ICR 43(c)(5) - Defendant to Judge Joseph 10/97 - Referred to reporter and chair
waive personal arraignment on G. Scoville, 4/98 -Draft amendments considered, subcmte appointed
subsequent, superseding 10/16/97 10/98 - Cmte considered; reporter to submit draft at next meeting
indictments and enter plea of (97-CR-I) and 4/00- Considered; request to publish
not guilty in writing Mario Cano 6/00 - Stg Comte approves request to publish

97--- 8/00 - Published
PENDING FURTHER ACTION

ICR 461 - Production of 6/92 - Approved by ST Cmte
statements in release from 9/92 - Approved by Jud Conf
custody proceedings 4/93 - Approved by Sup Ct

12/93 - Effective
COMPLETED

[CR 461 - Release of persons Magistrate 10/94 - Defer consideration of amendment until rule might be amended or
after arrest for violation of Judge Robert restylized
probation or supervised release Collings 3/94 4/00 - Considered; request to publish

6/00 - Stg Comte approves request to publish
8/00 - Published
PENDING FURTHER ACTION

ICR 461 - Requirements in 11/95 Stotler 4/96 - Discussed and no action taken
AP 9(a) that court state reasons letter COMPLETED
for releasing or detaining
defendant in a CR case

[CR 46 (e)J - Forfeiture of H.R. 2134 4/98 - Opposed amendment
bond COMPLETED

[CR 46(i)] - Typographical Jensen 7/91 - Approved for publication by ST Cmte
error in rule in cross-citation 4/94 - Considered

9/94 - No action taken by Jud Conf because Congress corrected error
COMPLETED

[CR 471 - Require parties to Local Rules 10/95 - Subcmte appointed
confer or attempt to confer Project 4/96 - Rejected by subcmte
before any motion is filed COMPLETED

ICR 491 -Double-sided Environmental 4/92 - Chair informed EDF that matter was being considered by other
paper Defense Fund cmtes in Jud Conf

12/91 COMPLETED
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Proposal Source, Status
Date,
and Doc e

ICR 49(c)] -Fax noticing to Michael E. 9/97 - Mailed to reporter and chair
produce substantial cost Kunz, Clerk of 4/98- Referred to Technology Subcmte
savings while increasing Court 9/10/97 4/99-Considered
efficiency and productivity (97-CR-G) 4/00- Considered; request to publish

6/00 - Stg Comte approves request to publish
8/00 - Published
PENDING FURTHER ACTION

[CR49(c)] - Facsimile service William S. 11/97 - Referred to reporter and chair, pending Technology Subcmte study
of notice to counsel Brownell, 4/99 - Considered

10/20/97 4/00 - Considered; request to publish
(CR-J) 6/00 - Stg Comte approves request to publish

8/00 - Published
PENDING FURTHER ACTION

[CR 49(e)J -Delete provision Prof. David 4/94 - Considered
re filing notice of dangerous Schlueter 4/94 6/94 - ST Cmte approved without publication
offender status - conforming 9/94 - Jud Conf approved
amendment 4/95 - Sup Ct approved

12/95 - Effective
COMPLETED

JCR531 - Cameras in the 7/93 - Approved by ST Cmte
courtroom 10/93 - Published

4/94 - Considered and approved
6/94 - Approved by ST Cmte
9/94 - Rejected by Jud Conf
10/94 - Guidelines discussed by cmte
COMPLETED

1CR541 - Delete Canal Zone Roger Pauley, 4/97 - Draft presented and approved for request to publish
minutes 4/97 6/97 - Approved for publication by ST Cmte
mtg 8/97- Published for public comment

4/98 - Approved and forwarded to Stg Cmte
6/98 -Approved by Stg Cmte
9/98 - Approved by Jud Conf
4/99 - Approved by Sup. Ct.
12/99- Effective
COMPLETED

[CR 57] - Local rules ST meeting 4/92 - Forwarded to ST Cmte for public comment
technical and conforming 1/92 6/93 - Approved for publication by ST Cmte
amendments & local rule 9/93 - Published for public comment
renumbering 4/94 - Forwarded to ST Cmte

12/95 - Effective
COMPLETED

ICR 57] - Uniform effective Stg Cmte 4/98 - Considered an deferred for further study
date for local rules meeting 12/97 PENDING FURTHER ACTION
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Proposal Source, Status
Date,
and Doc #

[CR 581 -Clarify whether Magistrate 4/95 -No action
forfeiture of collateral amounts Judge David COMPLETED
to a conviction G. Lowe 1/95

(CR 581 - Add subsection Magistrate 12/00 - Sent to chair & reporter
that cross-references 28 U.S.C. Judge Tommy PENDING FURTHER ACTION
§ 636(c) regarding contempt E. Miller
provisions, and change 12/00
language regarding petty (00-CR--E)
offenses

[CR 58 (b)(2) -Consent in Judge Philip 1/97 - Reported out by CR Rules Cmte and approved by ST Cmte for
magistrate judge trials Pro 10/24/96 transmission to Jud Conf without publication; consistent with Federal

(96- CR-B) Courts Improvement Act
4/97 - Approved by Sup Ct
12/97 - Effective
COMPLETED

[CR 591 -Authorize Judicial Report from 4/92- Considered and sent to ST Cmte
Conference to correct technical ST 6/93 - Approved for publication by ST Cmte
errors with no need for Subcommittee 10/93 - Published for public comment
Supreme Court & on Style 4/94 - Approved as published and forwarded to ST Cmte
Congressional action 6/94 - Rejected by ST Cmte

COMPLETED

[Megatrials] -Address issue ABA 11/91 -Agenda
1/92 -ST Cmte, no action taken
COMPLETED

[Rule 8. Rules Governing 7/91 -Approved for publication by ST Cmte
§22551 -Production of 4/92- Considered
statements at evidentiary 6/92 - Approved by ST Cmte
hearing 9/92 -Approved by Jud Conf

4/93 -Approved by Sup Ct
12/93 - Effective
COMPLETED

IRules Governing Habeas CV Cmte 10/97 -Subcmte appointed
Corpus Proceedings]- 4/98 -Considered; further study
miscellaneous changes to Rule 10/98 -Cmte approved some proposals and deferred others for further
8 & Rule 4 for §2255 & §2254 consideration
proceedings 4/00 - Considered; request to publish

6/00 -Stg Comte approves request to publish
8/00 - Published
PENDING FURTHER ACTION
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Proposal Source, Status
Date,l
and Doc #

IHab Corp R8(c)j - Judge Peter 8/97- Referred to reporter
Apparent mistakes in Federal Dorsey 7/9/97 10/97 - Referred to subcmte
Rules Governing (97-CR-F) 4/98 -Cmte considered
§ 2255 and § 2254 10/98 -Cmte considered

4/00- Considered; request to publish
6/00 - Stg Comte approves request to publish
8/00- Published
PENDING FURTHER ACTION

[Modify the model form for Robert L. 8/00 - Referred to reporter & chair
motions under 28 U.S.C. § Byer, Esq. & PENDING FURTHER ACTION
2255] David R. Fine,

Esq. 8/11/00
(00-CR-C)

IU.S. Attorneys admitted to DOJ 11/92 4/93- Considered
practice in Federal courtsl COMPLETED

[Restyling CR Rules] 10/95 - Considered
4/96 - On hold pending consideration of restyled AP Rules published for public

comment
4/98 -Advised that Style Subc intends to complete first draft by the end of the
year
12/98 - Style subcmte completes its draft
4/99- Considered Rules 1-9
6/99- Considered Rules 1-22
4/00- Rules 32-60 approved by comte; request to publish Rules 1-60
6/00 - Stg Comte approves request to publish
8/00 - Published
PENDING FURTHER ACTION

[Restyling Hab. Corp. Rules] 10/00 - Considered
1/01 - Stg Comte authorizes restyling to proceed
PENDING FURTHER ACTION

[Adopt a rule to mandate, Richard J. 4/0 1- Referred to reporter & chair
during guilty plea voir dire, Douglas, PENDING FURTHER ACTION
an advisement from the Chief
bench to the defendant about Counsel,
collateral immigration Committee on
consequences] Foreign

Relations,
U.S. Senate
4/3/01
(01-CR-C)
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MEMO TO: Members, Criminal Rules Advisory Committee

FROM: Professor Dave Schlueter, Reporter

RE: Proposed Changes to Style and Substantive Packages-Action by

Subcommittees

DATE: April 2, 2001

I. In General

The official comment period for the proposed style and substantive changes ended

on February 15, 2001. During the Comment period, and afterwards, the Committee

received a number of comments and proposed changes to the rules-both from the public

and from members of the committee. Subcommittee A met in Washington, D.C. on

March 8th and 9th and Subcommittee B met in Washington, D.C. on March 21st and

22nd to consider proposed style and substantive changes to the proposed amendments.

This memo summarizes those proposed changes and identifies matters addressed

by the Subcommittees and any recommended style or substantive changes. It provides a

rule-by-rule summary of those proposed changes, both to the style package version of the

rule (TAB IV-B) or the substantive package of the rule (TAB III-C).

HI. Subcommittee Assignments

For each rule addressed in this memo, I have identified the Subcommittee and

Committee member responsible for the rule. Those designations are based upon

reassignments made by Judge Carnes and Judge Roll and reflected in Mr. Rabiej's memo

of November 29, 2000. The Subcommittees' responsibility for the various rules is

unchanged. (E.g., Subcommittee A: Rules 1-9, 23-31, and 41-60; Subcommittee B: Rules

10-22 and 32-40).

III. Suggested Style Changes-Style Subcommittee (TAB TV-B)

Following the Committee's meeting in San Diego in October, Professor Kimble

and Mr. Spaniol reviewed the style package again and updated their suggestions into one

master copy of the style package, which was provided to both of the subcommittees. At

both of those meetings, the subcommittees considered the proposed changes and adopted

most of them. The copy included at TAB IV-B reflects the changes recommended by the

two subcommittees.
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IV. Suggested Style Changes From the Public (TAB IV-F)

The Committee received approximately 80 comments from the public. Most of

those are located at TAB IV-F and are concerned with the substantive package

amendments, e.g. video teleconferencing. Those comments are organized by Rule. In

addition, the Administrative Office has sorted out those public comments that appeared to

focus only on the style package. I have summarized those comments as well and they are

located at TAB IV-F.

V. Global Style Changes

In their proposed changes submitted to the Committee last Fall, the Style

Subcommittee suggested that the Committee make several global style changes. The

subcommittees adopted several of the proposed changes and rejected several others.

* Numbering. The Committee had originally decided on a method for using

Arabic numerals for any number less than 10 (ten) unless the number was "1."

It seemed awkward to write the number 1 in those instances. The Style

Subcommittee proposed a different system. The subcommittees have

recommended yet another system. Any number other than one or a number

appearing at the beginning of a sentence or section, will be represented by the

Arabic numerals-in order to make the rules more user-friendly.

* Internal Cross-referencing. The subcommittees addressed the issue of

whether to specifically identify any cross-references to other provisions within

each rule, or whether to simply to refer to "this rule." The Committee decided

to address this issue on a rule-by-rule basis.

* Attorney vs. Counsel. The Style Subcommittee recommended in October

2000, that the Committee use the term "attorney" rather than "counsel." The

Committee decided to address this suggestion on a rule-by-rule basis. In

addition, Mr. Pauley urged the subcommittees to be sensitive to using the term

''an attorney for the government" rather than "the attorney for the

government." In their February 2001 suggestions, the Style Subcommittee did

not renew their suggestion to standardize the use of those terms.

* Titles of Rules and Subdivisions. The Style Subcommittee recommended a

number of additions and changes to the titles of subdivisions and paragraphs;

in particular they note the preference for using the "ing" form of the word.

The subcommittees adopted most of those recommended changes on a rule-

by-rule basis.

* Designating Deleted Rules. A number of rules have deleted over the years,

including several as a result of the restyling effort. At one point during the
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project the Committee decided to keep the rule numbers in place and indicate

in brackets that the rule has been abrogated. The subcommittees decided to

use the designation [Reserved] for those rules that were abrogated a number of

years ago. The designations [Transferred] or [Deleted] were used to designate

the Committee's actions in this round of amendments.

* Use of the Terms "Unable" and "Cannot." In a number of rules the Style

Subcommittee has recommended that the word "cannot" be substituted for the

word "unable." In the current rules both terms are used. Although this issue

is not critical the subcommittees considered this proposal on a case-by-case

basis.

* "Law Enforcement Officer." The current rules do not hyphenate this term and

for the most part neither do the cases or commentators. Although the style

subcommittee recommended that the term by hyphenated, the subcommittees

decided not to hyphenate that term.

VI. Suggested Substantive Changes (TABS IV-D, IV-E)

During the comment period members of the public and members of the

Committee proposed additional changes to the rules. In particular, Mr. Pauley and Judge

Miller have prepared several memos suggesting corrections or changes in the text of the

rules. Some of those changes may be considered to be substantive in nature. Those

memos are located at TAB IV-D, and were considered by the subcommittees.

The materials at TAB IV-E are summaries of the public comments, on substantive

amendments, for each rule.

VII. Rule-by-Rule Revisions by the Subcommittees-March 2001

Rule 1. Scope; Definitions
Subcommittee A (Carnes)

Style Recommendations: Subcommittee A recommends style changes to Rule 1 (See

TAB IV-B)

Other Recommendations: Mr. Pauley has recommended (TAB IV-D) that Rule

l(a)(5) be amended by adding another subdivision (F) that

would read as follows:

"(F) a proceeding against a witness in a foreign

country under 28 U.S.C. § 1784."
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This change was discussed and approved at the last

Committee meeting.

Subcommittee A made the change.

Rule 2. Interpretation
Subcommittee A (Carnes)

Style Recommendations: No recommended style changes

Other Recommendations: None recommended.

Rule 3. The Complaint
Subcommittee A (Bucklew)

Style Recommendations: No recommended style changes.

Other Recommendations: No recommended changes.

Rule 4. Arrest Warrant or Summons on a Complaint

Subcommittee A (Bucklew)

Style Recommendations: Subcommittee A recommends style changes to Rule 4 (See

TAB IV-B)

Other Recommendations: In his January 24, 2001 memo (TAB IV-D), Mr. Pauley

recommended that Rule 4(c)(2) be amended to reflect the

recently enacted Military Extraterritorial Jurisdiction Act

(Pub. L. No. 106-523, 114 Stat. 2488). That act now

recognizes that arrest warrants may be executed outside the

United States. His memo included the following proposed

redraft of that section:

(2) Territorial Limits.

(A) Within the Jurisdiction of the United States.

Except as provided in this rule, a warrant may be executed,



Memo on Proposed Changes 5

February 2001

or a summons served, only within the jurisdiction of the

United States.

(B) Outside the Jurisdiction of the United States. A

warrant may be executed, or a summons served, outside the

jurisdiction of the United States if a statute authorizes an
arrest in such place.

Subcommittee A recommends the language reflected
at TAB IV-B

Subcommittee A did not adopt Judge Zimmerman's (CR-

015) suggestion that the Committee consider amending
Rule 4 to clarify the judge's ability to issue warrants via

fax.

Subcommittee A considered, but did not adopt, Ms. Bench

(CR-004)(Style) proposed style changes to Rule 4. See
TAB IV-F.

Rule 5. Initial Appearance
Subcommittee A (Miller)

Style Recommendations: Subcommittee A recommends style changes to Rule 5
(TAB IV-B).

Other Recommendations: Rule 5(a)(1)(B). The Subcommittee adopted a version of a

change proposed by Mr. Pauley in his January 24th memo
(TAB IV-D) that Rule 5(a)(1)(B) be amended to reflect the

recently enacted Military Extraterritorial Jurisdiction Act

(Pub. L. No. 106-523, 114 Stat. 2488). He noted that if the

amendment is not made, an argument could be made that

the rule would supercede the Act.

Rule 5(c). Subcommittee A has recommended a redrafted

and restructured Rule 5(c)(2) to expand the options for a

case where the accused is arrested in a district other than

the district where the offense was allegedly committed.
New Rule 5(c)(2)(C) provides that the initial appearance
should occur in the district where the prosecution is

pending if that district is a district adjacent to the district of
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arrest and the appearance will occur on the day of the

arrest.

Video Teleconferencing: Subcommittee A discussed at

some length the proposal in Rule 5 to permit video

teleconferencing of initial appearances. It ultimately voted

3-0-3 to recommend that the amendment to Rule 5 permit

the court to hold an initial appearance without the consent

of the defendant on the condition that any video

teleconferencing of arraignments would be conducted only

with the defendant's consent. Subcommittee B, which did

not address the amendments to Rule 5, voted 3 to 2 to

permit video teleconferencing of arraignments with the

consent of the defendant.

Subcommittee A also considered recommended changes

suggested by Mr. Spaniol (CR-0010)(Style), Ms. Bench

(CR-004)(Style), Mr. Brzosowski, (CR-045), and Mr.

Horsley (CR-003)(Style).

Rule 5.1. Preliminary Hearing in a Felony Case
Subcommittee A (Miller)

Style Recommendations: Subcommittee A recommends style changes to Rule 5.1

(See TAB IV-B)

Other Recommendations: None.

Rule 6. The Grand Jury
Subcommittee A (Stith)

Style Recommendations: Subcommittee A recommends style changes to Rule 6 (See

TAB IV-B)

Other Recommendations: Rule 6(e)(3)(A). Subcommittee A recommends a change

suggested by Mr. Pauley in his January 24th memo (TAB

IV-D) that a new subdivision (iii) be added that would

provide an exception for disclosures authorized under 18

U.S.C. § 3322 (authorizing disclosures for civil forfeiture
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and civil banking laws, etc.). The new provision would

read:

"(iii) a person authorized by 18 U.S.C. § 3322."

Subcommittee also recommends a change in the structure

of Rule 6(e) to clarify the rule of secrecy. See TAB IV-B.

Subcommittee A considered changes suggested by Ms.

Stegman (CR-020), Judge Ashmanskas (CR-002)(Style),
Judge Doumar (CR-009)(Style).

Rule 7. The Indictment and the Information
Subcommittee A (Stith)

Style Recommendations: Subcommittee A recommends style changes to Rule 7 (See

TAB IV-B)

Other Recommendations: Subcommittee A recommends that the introductory
language of Rule 7(a)(1) be amended to include an

exception for criminal contempt proceedings. The new

provision (underlined) would read:

"An offense (other than criminal contempt) must be
prosecuted by an indictment..."

Subcommittee A considered changes recommended by

Judge Doumar (CR-009)(Style). See TAB IV-F.

Rule 8. Joinder of Offenses or Defendants
Subcommittee A (Friedman)

Style Recommendations: Subcommittee A recommends style changes to Rule 8 (See

TAB IV-B)

Other Recommendations: None.
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Rule 9. Warrant or Summons Upon Indictment or Information

Subcommittee A (Friedman)

Style Recommendations: Subcommittee A recommends style changes to Rule 9 (See

TAB IV-B)

Other Recommendations: None.

Rule 10. Arraignment
Subcommittee B (Campbell)

Style Recommendations: Subcommittee B recommends style changes to Rule 10

(See TAB IV-B)

Other Recommendations: Subcommittee B considered a proposal by Mr. Pauley to

amend Rule 10(b) (in the substantive package) by adding

the words "good cause." (See TAB IV-D, Memo of

January 24, 2001).

Video Teleconferencing: Subcommittee B discussed the

proposed substantive changes that would permit video

teleconferencing and waiver of appearance at an

arraignment. Regarding the first proposal, the

subcommittee voted 3 to 2 to recommend that the

Committee go forward with the change, if the defendant

consents to video teleconferencing. With regard to the

proposed change permitting a defendant to waive his or her

appearance at an arraignment, the subcommittee voted 5 to

0 to recommend that the Committee go forward with that

amendment.

Rule 11. Pleas
Subcommittee B (Campbell)

Style Recommendations: Subcommittee B recommends style changes to Rule 11

(See TAB IV-B)

Subcommittee recommends a revision to Rule 11(b)(1)(A)

to clarify the government's use of statements made by a

defendant.
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In Rule 11(e), Subcommittee B recommends that the

reference to 28 U.S.C. § 2255 be changed to "collateral

attack" to recognize that a plea may be set aside during

some other form of collateral attack and just under § 2255.

See, e.g., United States v. Jeffers, 234 F3d 277 (5th Cir.

2000) (noting that petition under § 2254 may be used where

relief under § 2255 is not adequate).

Rule 1 (f). Rather than attempt to restyle language in Rule

1 1(f), which now tracks language in Federal Rule of

Evidence 410, Subcommittee recommends that Rule 1 1(f)

simply state that:

"The admissibility or inadmissibility of a plea, plea

discussion, and any related statement is governed by

Federal Rule of Evidence 410."

Other Recommendations: The Committee Note should reference deletion of the

requirement in current Rule 1 1(d) that the judge ask the

defendant whether he or she has talked to the government

about a plea bargain.

Subcommittee B also considered changes suggested by Mr.

Spaniol (CR-00 1)(Style) and Judge Doumar (CR-

009)(Style).

Rule 12. Pleadings and Motions Before Trial; Defenses and Objections

Subcommittee B (Roll)
Style Recommendations: Subcommittee B recommends style changes to Rule 12

(See TAB IV-B)

Other Recommendations: None.

Rule 12.1. Notice of Alibi Defense
Subcommittee B (Roll)

Style Recommendations: Subcommittee B recommends style changes to Rule 12.1

(See TAB IV-B).

Other Recommendations: During Subcommittee's
discussion of restyled Rule 12.1(b), a question was raised
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about a possible ambiguity in what the words "unless the

court otherwise directs" were intended to modify in the

original version of the rule. Did they modify both 10-day

periods in Rule 12.1(b) or just the second of the two

periods? There was also some concern about whether the

-words "unless the court directs otherwise" in the restyled

version of Rule 12. 1(b)(2) was intended to apply to just the

timing requirements or to the other requirements of the

rule. I checked the original Advisory Committee Notes and

the sparse case law on the issue of timing of the

government's disclosure. My sense is that the original rule

was intended to give the judge discretion to change either

of the two timing requirements in Rule 12.1(b). For

example, in United States v. Wills, 88 F.3d 704 (9th Cir.

1996), the trial court granted an ex parte request from the

government to delay disclosing its rebuttal witness where

the government expressed concern that the witness would

be harmed if the defendant learned of her identity.

Disclosure was not made until 5 days before trial started.

The court noted that only two other circuits had even

addressed the issue. It seems clear that 12.2(b) only

addresses the issue of timing and not the court's broader

authority to excuse noncompliance with other provisions in

the rule, which is addressed in Rule 12.2(e). Thus, I

recommend that (b)(2) be redrafted to substitute the

"unless" clause with the following:

(2) Unless the court sets another time for doing

so, an attorney for the government must.....

Subcommittee B considered a change suggested by Judge

Doumar (CR-009)(Style).

Rule 12.2. Notice of Insanity Defense or Expert Testimony of Defendant's Mental

Condition.
Subcommittee B (Roll)

Style Recommendations: Subcommittee B recommends style changes to Rule 12.2

(See TAB IV-B).

Other Recommendations: Subcommittee B recommends several minor, clarifying
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changes to the version of Rule 12.2 in the substantive

package of amendments (TAB HI-c). First, the words,

"upon motion of the government," have been deleted to

reflect that such examinations may be requested by either

the defendant or the government. Second, Rule

12.2(c)(4)(A) has been modified to clarify that a

defendant's statements are admissible only after the

defendant has introduced evidence requiring the notice in

Rule 12.2(a) or (b)(1). Third, Rule 12.2(c)(4)(B) has been

amended to clarify that introduction of expert testimony in

a capital sentencing proceeding requiring notice under Rule

12.2(b)(2) will trigger use of a defendant's statements.

Subcommittee B considered a changes suggested by Judge

Doumar (CR-009)(Style).

NOTE: In reviewing "restyled" Rule 12.2, I noticed that in

making a conforming change in the last sentence Rule

12.2(b), the current version of the rule permits the court to

"grant additional time to the parties to prepare..." The

restyled version appears to only extend additional time to

the defendant. I have no recollection that that was an

intended change to the rule. The same language is used in

Rule 12.2(a). In the substantive package version of Rule

12.2, the original language of "parties" is used.

Rule 12.3.Notice of Public Authority Defense
Subcommittee B (Roll)

Style Recommendations: Subcommittee B recommends style changes to Rule 12.3

(See TAB IV-B).

Other Recommendations: Subcommittee B considered a change suggested by Judge

Doumar (CR-009)(Style).

Rule 12.4. Disclosure Statement (New Rule)
Subcommittee B (Roll)

Style Recommendations: Subcommittee B offers no recommended style changes to

new Rule 12.4 (See TAB III-C).
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Other Recommendations: Subcommittee B does offer several recommended changes

to Rule 12.4, in the substantive package of amendments at

TAB mll-C. First, regarding Rule 12.4(a)(2), Mr. Pauley

pointed out the potential difficulty in requiring the

prosecution to learn all of the disclosable information about

an organizational defendant early in the proceedings. Thus,

the subcommittee recommends adding the words, "to the

extent it can be obtained through due diligence" at the end

of that section. Second, the language in Rule 12.4(b)(1)
was intended to track similar language in the Civil Rules

counterpart to this rule but creates problems in applying the

requirements to a criminal proceeding. Thus,
Subcommittee B recommends modifying Rule 12.4(b)(1) to

indicate that the disclosure requirements are triggered with

the defendant's initial appearance.

Rule 13. Joint Trial of Separate Cases
Subcommittee B (Roll)

Style Recommendations: None

Other Recommendations: None

Rule 14. Relief from Prejudicial Joinder
Subcommittee B (Roll)

Style Recommendations: None.

Other Recommendations: None

Rule 15. Depositions
Subcommittee B (Campbell)

Style Recommendations: Subcommittee B recommends style changes to Rule 15

(See TAB IV-B).

Other Recommendations: None.
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Rule 16. Discovery and Inspection
Subcommittee B (Campbell)

Style Recommendations: Subcommittee B recommends style changes to Rule 16

(See TAB IV-B).

Other Recommendations: Subcommittee B considered a change suggested by Judge

Doumar (CR-009)(Style).

Rule 17. Subpoena
Subcommittee B (Pauley)

Style Recommendations: Subcommittee B recommends style changes to Rule 17

(See TAB IV-B).

Other Recommendations: Subcommittee made clarifying changes to Rule 17(g) to

reflect suggested changes by Mr. Pauley and Judge Miller

concerning the ability of magistrate judges to find a person

in contempt. Judge Miller recommends citing the particular

statutory provision and I concur in that recommendation.

The subcommittee also consider a change proposed by

Judge Doumar (CR-009)(Style).

Rule 17.1. Pretrial Conference
Subcommittee B (Pauley)

Style Recommendations: Subcommittee B recommends style changes to Rule 17

(See TAB IV-B).

Other Recommendations: None

Rule 18. Place of Prosecution and Trial

Subcommittee B (Pauley)

Style Recommendations: Subcommittee B recommends style changes to Rule 18

(See TAB IV-B).
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Other Recommendations: None.

Rule 19. Rescinded or Reserved.
Subcommittee B (Pauley)

Style Recommendations: Subcommittee B recommends that the designation for this

rule should be "Reserved." It was rescinded years ago and

shows up in books as being "rescinded." At this point it is

probably all right to refer to it as "reserved." Using the
word "rescinded" might give the reader the incorrect
impression that it was rescinded by the style project
amendments.

Other Recommendations: None

Rule 20. Transfer for Plea and Sentence
Subcommittee B (Pauley)

Style Recommendations: Subcommittee B recommends style changes to Rule 20

(See TAB IV-B).

Other Recommendations: None.

Rule 21. Transfer for Trial
Subcommittee B (Pauley)

Style Recommendations: Subcommittee B recommends style changes to Rule 21
(See TAB IV-B).

Other Recommendations: None.

Rule 22. Time to File Motion to Transfer [Transferred]
Subcommittee B (Pauley)

Style Recommendations: Subcommittee B recommends that because the substance of
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this rule was transferred to Rule 21, the rule shuld carry the

designation of "transferred" and explained in the
Committee Note. (See TAB IV-B).

Other Recommendations: None

Rule 23. Jury or Nonjury Trial
Subcommittee A (Carnes)

Style Recommendations: No recommended changes.

Other Recommendations: No recommended changes.

Rule 24. Trial Jurors
Subcommittee A (Miller)

Style Recommendations: Subcommittee A recommends style changes to Rule 24
(See TAB IV-B)

Other Recommendations: Subcommittee A considered and then declined to accept a

suggestion from Mr. Pauley (TAB IV-D, Jan. 24th memo)
that the Committee consider amending 24(b)(3) to clarify
whether the provision applies to petty offenses.

The subcommittee also considered and rejected a proposed
change from Judge Doumar (CR-009)(Style) to revise the

number of peremptory challenges. See TAB IV-F.

Rule 25. Judge's Disability
Subcommittee A (Friedman)

Style Recommendations: Subcommittee A recommends style changes to Rule 26
(See TAB IV-B).

Other Recommendations: None recommended.
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Rule 26. Taking Testimony
Subcommittee A (Friedman)

Style Recommendations: Subcommittee A recommends style changes to Rule 26-

both in the style and substantive amendments packages.

(See TAB IV-B and TAB El-c).

Other Recommendations: The style version of Rule 26 (TAB IV-B) includes the word

"orally," which is technically a substantive change; that

change is reflected in the substantive package version of

Rule 26 at TAB m1-C. Subcommittee A recommends that

the term "orally" be deleted from the restyled version as

well and that the Committee Note amended to reflect the

purpose of that amendment.

Subcommittee A considered, but rejected, a change

proposed by Mr. Keane (CR-045) that the rule be expanded

to include more specific criteria when remote transmission

may be used. The subcommittee also considered, but

rejected, a proposed alternate version of Rule 26 submitted

by Mr. Ries (CR-045).

Subcommittee A recommends that the term "two-way" be

inserted in line 13 of Rule 26 at TAB m-C. The Reporter

is drafting language to be added to the Committee Note to

address some of the concerns raised in the public

comments, e.g., insuring the integrity of testimony and the

quality of the transmission.

Rule 26.1. Foreign Law Determination
Subcommittee A (Friedman)

Style Recommendations: None.

Other Recommendations: None.

Rule 26.2. Producing a Witness's Statement
Subcommittee A (Friedman)

Style Recommendations: Subcommittee A recommends style changes to Rule 26.2

(See TAB IV-B).



Memo on Proposed Changes 17

February 2001

Other Recommendations: Subcommittee A considered changes suggested by Mr.

Allen (CR-005)(Style). See TAB IV-F.

Rule 26.3. Mistrial
Subcommittee A (Friedman)

Style Recommendations: None recommended.

Other Recommendations: None recommended.

Rule 27. Proof of Official Record
Subcommittee A (Friedman)

Style Recommendations: Subcommittee A recommends a style change to Rule 27

(See TAB IV-B).

Other Recommendations: None recommended.

Rule 28. Interpreters.
Subcommittee A (Friedman)

Style Recommendations: Subcommittee A recommends a style change to Rule 28

(See TAB IV-B).

Other Recommendations: None

Rule 29. Motions for Judgment of Acquittal
Subcommittee A (Bucklew)

Style Recommendations: Subcommittee A recommends style changes to Rule 29

(See TAB IV-B).

Other Recommendations: None recommended.
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Rule 29.1. Closing Argument
Subcommittee A (Bucklew)

Style Recommendations: Subcommittee A recommends style changes to Rule 29.1

(See TAB IV-B).

Other Recommendations:

Rule 30. Jury Instructions
Subcommittee A (Stith)

Style Recommendations: None recommended

Other Recommendations: Subcommittee A (unanimous vote) recommends that the

Committee defer any further action of the substantive

amendment to Rule 30 (TAB III-C) that would permit the

court to request the parties to submit their requested jury

instructions before trial. In any event, the The Committee

Note needs to be corrected. The reference to a similar

provision in the Civil Rule is incorrect. That civil rule has

not yet been amended to change the time for submitting

instructions.

Rule 31. Jury Verdict
Subcommittee A (Pauley)

Style Recommendations: Subcommittee A recommends style changes to Rule 31

(See TAB IV-B).

Other Recommendations: Rule 31(a). Subcommittee A considered, but did not adopt,

a recommendation from Mr. Pauley that the word "federal"

be inserted before the word "judge." (TAB IV-D, Memo of

Jan. 24, 2001). He noted that the addition is necessary to

avoid the remote problem of a verdict being delivered to a

state judge.
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Rule 32. Sentencing and Judgment
Subcommittee B

(Roll-Rule 32(a)-(c)(2))
(Stith-Rule 32(c)(3) to end)

Style Recommendations: Subcommittee B recommends style changes to Rule 32

(See TAB IV-B).

Other Recommendations: Rule 32(d). Subcommittee B has recommended a revised

version of Rule 32(d), concerning the contents of the

presentence report. See TAB IV-B.

Rule 32(h). Subcommittee has recommended a revised

version of Rule 32(h) and have now designated it as

subdivision (h) and have redesignated the remaining

provisions. Subdivision (h) is now what had been Rule

32(h)(5) in the restyled version published for comment.

Rule 32(i) (formerly 32(h) also includes a change in (i)(B)

to reflect a recommendation by Mr. Pauley (January 24th

memo) that Rule 32(h)(1)(B) be amended to include a

requirement that the judge provide the excluded

information to the government as well as to the defendant.

This might be viewed as an additional "substantive" change

that was not published for comment. In addition,

Subcommittee B recommends that Rule 32(i)(4)(C)

(currently (h)(4)(C) in the published version) include a

"good cause" requirement as recommended by Mr. Pauley

in his January 24th memo.

The subcommittee also considered a change proposed by

Mr. Crane (CR-001) (that the term "material" be defined in

the rule itself).

Finally, the subcommittee recommends that the Committee

not adopt the substantive change to Rule 32 that would

require the court to resolve objections to a material matter

in the presentence report.

Rule 32.1. Revoking or Modifying Probation or Supervised Release.

Subcommittee B (Stith)

Style Recommendations: Subcommittee B recommends style changes to Rule 32.1
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(See TAB IV-B).

Other Recommendations: Rule 32.1(a)(3). The subcommittee held an extended
discussion on whether to adopt Mr. Pauley's recommends
in his January 24th memo (TAB IV-D) that Rule 32.1(a)(3)
(rights warnings) be deleted. His memo and my response

to that memo are at TAB IV-D. The subcommittee voted 3

to 2 to retain the rights warnings requirement.

Rule 32.2. Criminal Forfeiture
(No subcommittee assigned)

Style Recommendations: Subcommittee B recommends style changes to Rule 32.2
(See TAB IV-B).

Other Recommendations: None recommended.

Rule 33. New Trial
Subcommittee B (Pauley)

Style Recommendations: Subcommittee B recommends style changes to Rule 33
(See TAB IV-B).

Other Recommendations: None recommended.

Rule 34. Arresting Judgment
Subcommittee B (Pauley)

Style Recommendations: Subcommittee B recommends style changes to Rule 34
(See TAB IV-B).

Other Recommendations: None recommended.
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Rule 35. Correcting or Reducing Sentence.
Subcommittee B (Pauley)

Style Recommendations: Subcommittee B recommends style changes to Rule 35
(See TAB IV-B)

Other Recommendations: Subcommittee B recommends new language for Rule 35(b)
that will address the issue raised in Orozco and during

subsequent discussion of the amendment.

The subcommittee also considered a proposed alternative
model of Rule 35(b) offered by Judge Becker (CR-028).
See TAB IV-F.

Rule 36. Clerical Mistakes.
Subcommittee B (Miller)

Style Recommendations: None recommended.

Other Recommendations: None recommended.

Rule 37. [Reserved]
Subcommittee B (Miller)

Style Recommendations: This rule was abrogated in 1968. Thus, it should be
probably labeled as "reserved."

Other Recommendations: None

Rule 38. Staying a Sentence or a Disability
Subcommittee B (Miller)

Style Recommendations: Subcommittee B recommends style changes to Rule 38
(See TAB IV-B).

Other Recommendations: None recommended.
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Rule 39. [Reserved]
Subcommittee B (Miller)

Style Recommendations: Because this rule was abrogated in 1968, it should probably
be listed as "reserved".

Other Recommendations: None.

Rule 40. Arrest for Failing to Appear in Another District
Subcommittee B (Miller)

Style Recommendations: Subcommittee B recommends style changes to Rule 40
(See TAB IV-B).

Other Recommendations: None recommended.

Rule 41. Search and Seizure
Subcommittee A (Bucklew)

Style Recommendations: Subcommittee A recommends style changes to Rule 41
(See TAB IV-B).

Other Recommendations: Covert searches. Subcommittee A discussed questions
raised by the public comments on the proposed substantive
change to Rule 41 that would govern warrants for covert
searches. The subcommittee recommends that the
proposed amendment be deferred, and considered further in

conjunction with pending proposals governing warrants for

tracking devices.

Rule 41(d)(3)(B)(ii). Subcommittee A considered, but did
not adopt, a recommendation from Mr. Pauley that the
words "or cause to be made" be inserted after the words "to
make." He explained in his January 24th memo that this
addition would cover those situations where the
magistrate's recording device fails and the AUSA is asked
to make the recording of the conversation..

Rule 41(e)(1). The subcommittee adopted a suggestion
from Judge Murrian (CR-018) regarding the return of the
warrant to the clerk. See TAB IV-F.
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The subcommittee considered a proposal from Mr. Nakano
(CR-045), a student of Judge Miller, that Rule 41 include a
requirement that covert searches may be approved only on

a showing of necessity.

Rule 42. Criminal Contempt
Subcommittee A (Bucklew)

Style Recommendations: Subcommittee A recommends style changes to Rule 42
(See TAB IV-B).

Other Recommendations: Subcommittee A recommends that Rule 42(b) be amended,
(as suggested by Mr. Pauley and Judge Miller) to clarify
the authority of magistrate judges to hold contempt
proceedings-per the recent Federal Courts Improvement
Act.

Rule 43. Defendant's Presence
Subcommittee A (Bucklew)

Style Recommendations: Subcommittee A recommends style changes to Rule 43
(See TAB IV-B).

Other Recommendations: None recommended.

Rule 44. Right to and Appointment of Counsel
Subcommittee A (Friedman)

Style Recommendations: None recommended.

Other Recommendations: None recommended.

Rule 45. Computing and Extending Time
Subcommittee A (Friedman)

Style Recommendations: Subcommittee A recommends style changes to Rule 45
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(See TAB IV-B).

Other Recommendations: The term "President's Day" has been changed to
"Washington's Birthday" in per discussion at the October

2000, Committee meeting.

Rule 46. Release from Custody; Supervising Detention
Subcommittee A (Carnes)

Style Recommendations: Subcommittee A recommends style changes to Rule 46

(See TAB IV-B).

Other Recommendations: None recommended.

Rule 47. Motions and Supporting Affidavits
Subcommittee A (Carnes)

Style Recommendations: Subcommittee A recommends a style change to Rule 47

(See TAB IV-B).

Other Recommendations: None recommended.

Rule 48. Dismissal
Subcommittee A (Carnes)

Style Recommendations: Subcommittee A recommends style changes to Rule 48

(See TAB IV-B).

Other Recommendations: None recommended.

Rule 49. Serving and Filing Papers
Subcommittee A (Carnes)

Style Recommendations: Subcommittee A recommends style changes to Rule 49

(See TAB IV-B).

Other Recommendations: None recommended.
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Rule 50. Prompt Disposition.
Subcommittee A (Pauley)

Style Recommendations: None recommended.

Other Recommendations: None recommended.

Rule 51. Preserving Claimed Error.
Subcommittee A (Pauley)

Style Recommendations: None recommended.

Other Recommendations: None recommended.

Rule 52. Harmless and Plain Error
Subcommittee A (Pauley)

Style Recommendations: None recommended.

Other Recommendations: Rule 52(b). Subcommittee A considered, but did not adopt,
a proposed change by Mr. Pauley. In a memo dated
February 5, 2001 (TAB IV-D), Mr. Pauley recommended
that the Committee clarify an ambiguity in the wording "A
plain error or defect..." He pointed out that the Supreme
Court has concluded that that wording should be read more
simply as meaning "error." As he noted, the Court has
indicated that the use of the disjunctive is misleading.
Thus, he recommended that the words "or defect" be
deleted from the rule. He recommended that no changes be
made to Rule 52(a).

Rule 53. Courtroom Photographing and Broadcasting Prohibited
Subcommittee A (Pauley)

Style Recommendations: Subcommittee A recommends a style change to Rule 53
(See TAB IV-B).
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Other Recommendations: Subcommittee A considered, but did not adopt, a
recommendation from Judge Ashmanskas (CR-002)(Style)
that Rule 53 be revised and a suggestion from Mr. Johnson
(CR-045), a student of Judge Miller, that Rule 53 be
amended to include a list of factors to be considered by the
court in deciding whether to permit electronic coverage.
See TAB IV-F.

Rule 54. [Transferred]
Subcommittee A (Pauley)

Style Recommendations: Subcommittee A recommends that because this rule was
transferred to Rule 1 it should carry the designation of
transferred" rather than "reserved."

Other Recommendations: None recommended.

Rule 55. Records
Subcommittee A (Friedman)

Style Recommendations: None recommended.

Other Recommendations: None recommended.

Rule 56. When Court is Open
Subcommittee A (Friedman)

Style Recommendations: Subcommittee A recommends style changes to Rule 56
(See TAB IV-B).

Other Recommendations: Subcommittee A recommends that the language in Rule 56
be conformed to that in Rule 45, supra.

Rule 57. District Court Rules
Subcommittee A (Friedman)

Style Recommendations: Subcommittee A recommends style changes to Rule 57
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(See TAB IV-B).

Other Recommendations: None recommended.

Rule 58. Petty Offenses and Other Misdemeanors
Subcommittee A (Miller)

Style Recommendations: Subcommittee A recommends style changes to Rule 58
(See TAB IV-B).

Other Recommendations: Rule 58(b)(2)(E)(i) and (b)(3)(A) and (B). Subcommittee
A recommends changes to Rule 58 (per Judge Miller's
suggested changes in his memo of December 7, 2000 (TAB
IV-D)) to reflect recent statutory changes.

Rule 59. [Deleted]
Subcommittee A (Miller)

Style Recommendations: Subcommittee A recommends that because Rule 59 is
being deleted as being unnecessary, the reference should be
"deleted."

Other Recommendations: The Committee Note should be changed to reflect that the
rule has been "deleted."

Rule 60. [Deleted]
Subcommittee A (Miller)

Style Recommendations: Subcommittee A recommends that Rule 60, w hich is being
deleted as being unnecessary, should carry the reference to
"deleted."

Other Recommendations: None.

Rules Governing § 2254 and § 2255 Proceedings
(Subcommittees A and B)
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Style Recommendations None

Other Recommendations Subcommittees A and B considered the public comments
received on the Rules Governing § 2254 and § 2255
Proceedings and decided to recommend that the Committee
defer further consideration of the rules, pending further
research on the substantive questions and consideration of a
"restyled" version of the rules.
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This material is a copy of the style package, as published for comment, which

shows the changes recommended by the Subcommittees A and B. The handwritten

notations are Mr. Rabiej's based, upon actions taken at the Subcommittee meetings.

In addition, following the Subcommittee meetings, I drafted additional language

for the Committee Notes. That material is included here as well.
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I. SCOPE, PURPOSE, AND TITLE l. APPLICABILIT OF Y R t

CONSTRUCTION
Rule 1. Scope; Definitions

Rule 1. Scope (a) Scope.

These rules govern the procedure in all criminal

proceedings in the courts of the United States, as provided (1) In General. These rules govern the

in Rule 54(a); and, whenever specifically provided in one procedure in all criminal proce ngs in the

of the rules, to preliminary, supplementary, and special United States district courts, nited States

proceedings before United States magistrate judges and at courts of appeals, and the Supreme Court of

proceedings before state and local judicial officers. the United States.

Rule 54. Application and Exception (2) State or Local Judicial Officer. When a rule
so states, it applies to a proceeding before a

(a) Courts. These rules apply to all criminal proceedings in state or local judicial officer.

the United States District Courts; in the District of Guam;

in the District Court for the Northern Mariana Islands, (3) Territorial Courts. These rules also govern

except as otherwise provided in articles IV and V of the t l the procedure in) riminal proceedings in the

covenant provided by the Act of March 24, 1976 (90 Stat. following courts:

263); and in the District Court of the Virgin Islands; in the

United States Courts of Appeals; and in the Supreme Court (A) the district court of Guam;

of the United States; except that the prosecution of offenses

in the District Court of the Virgin Islands shall be by (B) the district court for the Northern

indictment or information as otherwise provided by law. Mariana Islands, except as otherwise
provided by law; and

(C) the district court of the Virgin Islands,
except that the prosecution of offenses
in that court must be by indictment or
information as otherwise provided by
law.
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(h) PROCEEDINGS (Rule 54 continued) (4) Removed Proceedings. Although these rules

(1) Removed Proceedings. These rules apply to criminal govern all proceedings after removal from a

prosecutions removed to the United States district courts state court, state law governs a dismissal by

from state courts and govern all procedure after removal, the prosecution.

except that dismissal by the attorney for the prosecution

shall be governed by state law.

(2) Offenses Outside a District or State. These rules

apply to proceedings for offenses committed upon the high

seas or elsewhere out of the jurisdiction of any particular

state or district, except that such proceedings may be had in

any district authorized by 18 U.S.C. § 3238.

(3) Peace Bonds. These rules do not alter the power of

judges of the United States or of United States magistrate

judges to hold security of the peace and for good behavior

under Revised Statutes, § 4069, 50 U.S.C. § 23, but in such

cases the procedure shall conform to these rules so far as

they are applicable.

(4) Proceedings Before United States Magistrate

Judges. Proceedings involving misdemeanors and other

petty offenses are governed by Rule 58.

(5) Other Proceedings. These rules are not applicable to (5) Excluded Proceedings. Proceedings not

extradition and rendition of fugitives; civil forfeiture of governed by these rules include:

property for violation of a statute of the United States; or

the collection of fines and penalties. Except as provided in (A) the extradition and rendition of a

Rule 20(d) they do not apply to proceedings under 18 fugitive;

U.S.C. Chapter 403 - Juvenile Delinquency - so far as

they are inconsistent with that chapter. They do not apply (B) a civil property forfeiture for TVe-

to summary trials for offenses against the navigation laws v ; D9,aie.rt f a federal statute;

under Revised Statutes §§ 4300-4305, 33 U.S.C. §§ 391-

396, or to proceedings involving disputes between seamen (C) the collection of a fine or penalty;

under Revised Statutes §§ 4079-4081, as amended, 22

U.S.C. §§ 256-258, or to proceedings for fishery offenses (D) a proceeding under a statute governing

under the Act of June 28, 1937, c. 392, 50 Stat. 325-327, 16 juvenile delinquency to the extent the

U.S.C. §§ 772-772i, or to proceedings against a witness in procedure is inconsistent with the

a foreign country under 28 U.S.C. § 1784. statute, unless Rule 20(d) provides
otherwise; a"4-0.

(E) a dispute between seamen under 22

U.S.C. §§ 256-258.X ' q icst

I ( ) CA ¢ ''Q s ,A
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(c) Application of Terms. (Rule 54 continued) As used (b) Definitions. The following definitions apply to

in these rules the following terms have the designated these rules:

meanings.
(1) "Attorney for the government" means:

"Act of Congress" includes any act of Congress locally

applicable to and in force in the District of Columbia, in (A) the Attorney General, or an authorized

Puerto Rico, in a territory or in any insular possession. assistant;

"Attorney for the government" means the Attorney (B) a United States attorney, or an

General, an authorized assistant of the Attorney General, a authorized assistant;

United States Attorney, an authorized assistant of a United

States Attorney, when applicable to cases arising under the (C) when applicable to cases arising under

laws of Guam the Attorney General of Guam or such other Guam law, the Guam Attorney

person or persons as may be authorized by the laws of General or other person whom Guam

Guam to act therein, and when applicable to cases arising law authorizes to act in the matter; and

under the laws of the Northern Mariana Islands the

Attorney General of the Northern Mariana Islands or any (D) any other attorney authorized by law

other person or persons as may be authorized by the laws to conduct proceedings under these

of the Northern Marianas to act therein. rules as a prosecutor.

"Civil action" refers to a civil action in a district court.

The words "demurrer," "motion to quash," "plea in

abatement," "plea in bar" and "special plea in bar," or

words to the same effect, in any act of Congress shall be

construed to mean the motion raising a defense or objection

provided in Rule 12.

"District court" includes all district courts named in

subdivision (a) of this rule.
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"Federal magistrate judge" means a United States (2) "Court" means a federal judge performing

magistrate judge as defined in 28 U.S.C. §§ 631-639, a functions authorized by law.

judge of the United States or another judge or judicial

officer specifically empowered by statute in force in any (3) "Federal judge" means:

territory or possession, the Commonwealth of Puerto Rico,

or the District of Columbia, to perform a function to which (A) ajustice or judge of the United States

a particular rule relates. as these terms are defined in 28 U.S.C.

"Judge of the United States" includes a judge of the district § 451;

court, court of appeals, or the Supreme Court. (B) a magistrate judge; W l9va net

"Law" includes statutes and judicial decisions. (C) a judge confirmed by the United States

"Magistrate 'udge" includes a United States magistrate Senate and empowered by statute in

"Magistrate judge" includes a United States magistrate any commonwealth, territory, or

judge as defined in 28 U.S.C. §§ 631-639, a judge of the possession to perform a function to

United States, another judge or judicial officer specifically which a particular rule relates.

empowered by statute in force in any territory or

possession, the Commonwealth of Puerto Rico, or the (4) "Judge" means a federal judge or a state or

District of Columbia, to perform a function to which a local judicial officer.

particular rule relates, and a state or local judicial officer,

authorized by 18 U.S.C. § 3041 to perform the functions (5) "Magistrate judge" means a United States

prescribed in Rules 3, 4, and 5. magistrate judge as defined in 28 U.S.C.

§§ 631-639.
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"Oath" includes affirmations. (6) "Oath" includes an affirmation.

"Petty offense" is defined in 18 U.S.C. § 19. (7) "Organization" is defined in 18 U.S.C. § 18.

"State" includes District of Columbia, Puerto Rico, (8) "Petty offense" is defined in 18 U.S.C. § 19.

territory and insular possession.
(9) "State" includes the District of Columbia,

"United States magistrate judge" means the officer and any commonwealth, territory, or

authorized by 28 U.S.C. §§ 631-639. possession of the United States.

(10) "State or local judicial officer" means:

(A) a state or local officer authorized to act
under 18 U.S.C. § 3041; and

(B) a judicial officer specifically
empowered by statute in the
District of Columbia or in any
comn-Wnwealth, territory, or
possession to perform a function to

which a particular rule relates.

(c) Authority ofJustice/4,!2udgejof the United

States. When these rules authorize a magistrate

judge to act, any other federal judge may also act.

COMMITTEE NOTE

Rule I is entirely revised and expanded to incorporate Rule 54, which deals with the application of the rules.

Consistent with the title of the existing rule, the Committee believed that a statement of the scope of the rules should be

placed at the beginning to show readers which proceedings are governed by these rules. The Committee also revised the

rule to incorporate the definitions found in Rule 54(c) as a new Rule 1 (b).

Rule 1 (a) contains language from Rule 54(b). But language in current Rule 54(b)(2)-(4) has been deleted for

several reasons: First, Rule 54(b)(2) refers to a venue statute that governs an offense committed on the high seas or

somewhere outside the jurisdiction of a particular district; it is unnecessary and has been deleted because once venue has

been established, the Rules of Criminal Procedure automatically apply. Second, Rule 54(b)(3) currently deals with peace

bonds; that provision is inconsistent with the governing statute and has therefore been deleted. Finally, Rule 54(b)(4)

references proceedings conducted before United States Magistrate Judges, a topic now covered in Rule 58.

Rule I (a)(5) consists of material currently located in Rule 54(b)(5), with the exception of the references to the

navigation laws, fishery offenses, and to proceedings against a witness in a foreign country. Those provisions were

considered obsolete. But if those proceedings were to arise, they would be governed by the Rules of Criminal Procedure.

Rule 1 (b) is composed of material currently located in Rule 54(c), with several exceptions. First, the reference to

an "Act of Congress" has been replaced with the term "federal statute." Second, the language concerning demurrers,

pleas in abatement, etc. has been deleted as being anachronistic. Third, the definitions of "civil action" and "district
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court" have been deleted. Fourth, the term "attorney for the government" has been expanded to include reference to those

attorneys who may serve as special or independent counsel under applicable federal statutes.

Fifth, the Committee added a definition for the term "court" in Rule l(b)(2). Although that term originally was

almost always synonymous with the term "districtjudge," the term might be misleading or unduly narrow because it may

not cover the many functions performed by magistrate judges. See generally 28 U.S.C. §§ 132, 636. Additionally, the

term does not cover circuit judges who may be authorized to hold a district court. See 28 U.S.C. § 291. The proposed

definition continues the traditional view that "court" means district judge, but also reflects the current understanding that

magistrate judges act as the "court" in many proceedings. Finally, the Committee intends that the term "court" be used

principally to describe a judicial officer, except where a rule uses the term in a spatial sense, such as describing

proceedings in "open court."

Sixth, the term "Judge of the United States"' has been replaced with the term "Federal judge." That term includes

Article III judges and magistratejudges and, as noted in Rule 1 (b)(3)(C), federal judges other than Article III judges who

may be authorized by statute to perform a particular act specified in the Rules of Criminal Procedure. Seventh, the

definition of "Law" has been deleted as being superfluous and possibly misleading because it suggests that administrative

regulations are excluded.

Eighth, the current rules include three definitions of "magistrate judge." The term used in amended Rule l(b)(5)

is limited to United States magistrate judges. In the current rules the term magistrate judge includes not only United

States magistrate judges, but also district court judges, court of appeals judges, Supreme Court justices, and where

authorized, state and local officers. The Committee believed that the rules should reflect current practice, i.e., the wider

and almost exclusive use of United States magistrate judges, especially in preliminary matters. The definition, however,

is not intended to restrict the use of other federal judicial officers to perform those functions. Thus, Rule 1(c) has been

added to make it clear that where the rules authorize a magistrate judge to act, any other federal judge orjustice may act.

Finally, the term "organization" has been added to the list of definitions.

The remainder of the rule has been amended as part of the general restyling of the rules to make them more easily

understood. In addition to changes made to improve the clarity, the Committee has changed language to make style and

terminology consistent throughout the Criminal Rules. These changes are intended to be stylistic only.
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Rule 2. Purpose and Construction Rule 2. Interpretation

These rules are to be interpreted to provide for the

These rules are intended to provide for the just Just determination of every criminal proceeding, to

determination of every criminal proceeding. They shall be j

construed to secure simplicity in procedure, fairness in secure simplicity in procedure and fairness in
administration, and to eliminate unjustifiable expense

administration and the elimination of unjustifiable expense and delay.

and delay.

COMMITTEE NOTE

The language of Rule 2 has been amended as part of the general restyling of the Criminal Rules to make them more

easily understood and to make style and terminology consistent throughout the rules. These changes are intended to be

stylistic. No substantive change is intended.

In particular, Rule 2 has been amended to clarify the purpose of the Rules of Criminal Procedure. The words "are

intended" have been changed to read "are to be interpreted." The Committee believed that that was the original intent

of the drafters and more accurately reflects the purpose of the rules.
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TITLE II. PRELIMINARY

II. PRELIMINARY PROCEEDINGS PROCEEDINGS

Rule 3. The Complaint Rule 3. The Complaint

The complaint is a written statement of the essential facts The complaint is a written statement of the

constituting the offense charged. It shall be made upon oath essential facts constituting the offense charged must

before a magistrate judge. be made under oath before a magistrate judge or, if

none is reasonably available, before a state or local

judicial officer.

COMMITTEE NOTE

The language of Rule 3 is amended as part of the general restyling of the Criminal Rules to make them more easily

understood and to make style and terminology consistent throughout the rules. These changes are intended to be stylistic

and no substantive change is intended, except as described below.

The amendment makes one change in practice. Currently, Rule 3 requires the complaint to be sworn before a

"magistrate judge," which under current Rule 54 could include a state or local judicial officer. Revised Rule I no longer

includes state and local officers in the definition of magistrate judges for the purposes of these rules. Instead, the

definition includes only United States magistrate judges. Rule 3 requires that the complaint be made before a United

States magistrate judge or before a state or local officer. The revised rule does, however, make a change to reflect

prevailing practice and the outcome desired by the Committee - that the procedure take place before afederal judicial

officer if one is reasonably available. As noted in Rule I (c), where the rules, such as Rule 3, authorize a magistratejudge

to act, any other federal judge may act.
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Rule 4. Arrest Warrant or Summons Upon Complaint Rule 4. Arrest Warrant or Summons on a

Complaint

(a) Issuance. If it appears from the complaint, or from an (a) Issuance. If the complaint or one or more

affidavit or affidavits filed with the complaint, that there is affidavits filed with the complaint establish

probable cause to believe that an offense has been probable cause to believe that an offense has been

committed and that the defendant has committed it, a committed and that the defendant committed it,

warrant for the arrest of the defendant shall issue to any the judge must issue an arrest warrant to an

officer authorized by law to execute it. Upon the request of officer authorized to execute it. At the request of

the attorney for the government a summons instead of a the attorney for the government, the judge must

warrant shall issue. More than one warrant or summons issue a summons, instead of a warrant, to a person

may issue on the same complaint. If a defendant fails to authorized to serve it. A judge may issue more

appear in response to the summons, a warrant shall issue. than one warrant or summons on the same

complaint. If a defendant fails to appear in

response to a summons, a judge may, and upon

request of the attorney for the government must,

issue a warrant.

(b) Probable Cause. The finding of probable cause may

be based upon hearsay evidence in whole or in part.

(c) Form. (b) Form.

(1) Warrant. The warrant shall be signed by the (1) Warrant. A warrant must:

magistrate judge and shall contain the name of the

defendant or, if the defendant's name is unknown, any (A) contain the defendant's name or, if it is

name or description by which the defendant can be unknown, a name or description by

identified with reasonable certainty. It shall describe the which the defendant can be identified

offense charged in the complaint. It shall command that the with reasonable certainty;

defendant be arrested and brought before the nearest

available magistrate judge. (B) describe the offense charged in the
complaint;

(2) Summons. The summons shall be in the same form as

the warrant except that it shall summon the defendant to (C) command that the defendant be

appear before a magistrate at a stated time and place. arrested and brough ua
magistrate judge out unnecessar

l aor, if none is reasonably
available, before a state or local

judicial officer; and

(D) be signed by a judge.

(2) Summons. A summons ietdbe in the same

form as a warrant except that it must require

the defendant to appear before a magistrate

judge at a stated time and place.
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(d) Execution or Service; and Return. (c) Execution or Serv ce, and Return.

(1) By Whom. The warrant shall be executed by a marshal (1) By Whom. Only a marshal or other

or by some other officer authorized by law. The summons authorized officer may execute a warrant.

may be served by any person authorized to serve a Any person authorized to serve a summons

summons in a civil action. in a federal civil action may serve a
summons.

(2) Territorial Limits. The warrant may be executed or the L oca;oV^

summons may be served at any place within the (2) Terrti A warrant may be

jurisdiction of the United States. executed, or a summons served, within
the jurisdiction of the United State

(3) Manner. The warrant shall be executed by the arrest of (3) Manner.

the defendant. The officer need not have the warrant at the (A warrant is executed by arresting the

time of the arrest but upon request shall show the warrant defendant. Upon arrest, an officer

to the defendant as soon as possible. If the officer does not possessing the warrant must show it to

have the warrant at the time of the arrest, the officer shall the defendant. If the officer does not

then inform the defendant of the offense charged and of the possess the warrant, the officer must

fact that a warrant has been issued. The summons shall be inform the defendant of the warrant's

served upon a defendant by delivering a copy to the existence and of the offense charged

defendant personally, or by leaving it at the defendant's and, at the defendant's request, must

dwelling house or usual place of abode with some person show the warrant to the defendant as

of suitable age and discretion then residing therein and b soon as possible.

mailing a copy of the summons to the defendant's las

known address.
|nown address. (B) A summons is served on a defendant:

lv- or C w cerCal e IsC (i) by personal delivery; or

lc +a at PC (ii) by leaving it at the defendant's

C A- k r; ze s a e ^- rc5s residence or usual place of abode
with a person of suitable age and

discretion residing at that location
and by mailing a copy to the
defendant's last known address.

(C) A summons to an organization is

served by delivering a copy to an

l a) -q `o a managing or general
I en9or to another agent appointed or

l > legally authorized to receive service of

process. A copy must also be mailed to

the organization's last known address

within the district or to its principal

place of business elsewhere in the

United States.
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(4) Return. The officer executing a warrant shall make (4) Return.

return thereof to the magistrate judge or other officer
before whom the defendant is brought pursuant to Rule 5. (A) After executing a warrant, the officer

At the request of the attorney for the government any must return it to the judge before

unexecuted warrant shall be returned to and canceled by whom the defendant is brought in

the magistrate judge by whom it was issued. On or before accordance with Rule 5. At the request

the return day the person to whom a summons was -o qthattorney for the government, an

delivered for service shall make return thereof to the unexecuted warrant must be brought

magistrate judge before whom the summons is returnable. back to and canceled by a magistrate

At the request of the attorney for the government made at judge or, if none is reasonably

any time while the complaint is pending, a warrant returned --- avaiable, by a state or locaflofficer.

unexecuted and not canceled or summons returned

unserved or a duplicate thereof may be delivered by the (B) The person to whom a summons was

magistrate judge to the marshal or other authorized person delivered for service must return it on

for execution or service. or before the return day.

(C) At the request oigttorney for the

government, a judge may deliver an

) uniexecuted warran Pan unserved
V cmMon or a copy of the warrant or

) summons to the marshal or other
authorized person for execution or
service.

COMMITTEE NOTE

The language of Rule 4 has been amended as part of the general restyling of the Criminal Rules to make them more

easily understood and to make style and terminology consistent throughout the rules. These changes are intended to be

stylistic, except as noted below.

The first non-stylistic change is in Rule 4(a), which has been amended to provide an element of discretion in those

situations when the defendant fails to respond to a summons. Under the current rule, the judge must in all cases issue

an arrest warrant. The revised rule provides discretion to the judge to issue an arrest warrant if the attorney for the

government does not request that an arrest warrant be issued for a failure to appear.

Current Rule 4(b), which refers to the fact that hearsay evidence may be used to support probable cause, has been

deleted. That language was added to the rule in 1974, apparently to reflect emerging federal case law. See Advisory

Committee Note to 1974 Amendments to Rule 4 (citing cases). A similar amendment was made to Rule 41 in 1972. In

the intervening years, however, the case law has become perfectly clear on that proposition. Thus, the Committee

believed that the reference to hearsay was no longer necessary. Furthermore, the limited reference to hearsay evidence

was misleading to the extent that it might have suggested that other forms of inadmissible evidence could not be

considered. For example, the rule made no reference to considering a defendant's prior criminal record, which clearly

may be considered in deciding whether probable cause exists. See, e.g., Brinegar v. United States, 338 U.S. 160 (1949)

(officer's knowledge of defendant's prior criminal activity). Rather than address that issue, or any other similar issues,

the Committee believed that the matter was best addressed in Rule 1 101(d)(3), Federal Rules of Evidence. That rule

explicitly provides that the Federal Rules of Evidence do not apply to "preliminary examinations in criminal cases,

. . .issuance of warrants for arrest, criminal summonses, and search warrants." The Advisory Committee Note

accompanying that rule recognizes that: "The nature of the proceedings makes application of the formal rules of evidence

inappropriate and impracticable." The Committee did not intend to make any substantive changes in practice by deleting

Page - 19-



ti l Cet r ncte to ht ) a\ evidence.

Ncv Rule 4(h), which is currently Rule 4(c), addresses the form of an arrest warrant and a Sumlmlinons and includes

two non-siylistic changes. First, Rule4(b)(1)(C) requiresthatthewarrantrequire that the defendant be brought "without

unnecessary delay" before ajudge. The Committee believed that this was a more appropriate standard than the current

requiremlcnlt that the defendant be brought before the "nearest available" magistrate judge. This new language accurately

reflects the thrust of the original rule, that time is of the essence and that the defendant should be brought with dispatch

before a judicial officer in the district. Second, the revised rule states a preference that the defendant be brought before

a federal judicial officer.

Rule 4(b)(2) has been amended to require that if a summons is issued, the defendant must appear before a

magistrate judge. The current rule requires the appearance before a "magistrate," which could include a state or local

judicial officer. This change is consistent with the preference for requiring defendants to appear before federal judicial

officers stated in revised Rule 4(b)(1).

Rule 4(c) (currently Rule 4(d)) includesthree changes. It, currentRule 4(d)(3) providesthatthe arresting officer

is only required to inform the defendant of the offense charged and that a warrant exists if the officer does not have a

copy of the warrant. As revised, Rule 4(c)(3)(A) explicitly requires the arresting officer in all instances to inform the

defendant of the offense charged and of the fact that an arrest warrant exists. The new rule continues the current

provision that the arresting officer need not have a copy of the warrant but if the defendant requests to see it, the officer

must show the warrant to the defendant as soon as possible. The rule does not attempt to define any particular time limits

for showing the warrant to the defendant.

Second, Rule 4(c)(3)(C) is taken from former Rule 9(c)(1). That provision specifies the manner of serving a

summons on an organization. The Committee believed that Rule 4 was the more appropriate location for general

provisions addressing the mechanics of arrest warrants and summonses. Revised Rule 9 liberally cross-references the

basic provisions appearing in Rule 4. Under the amended rule, in all cases in which a summons is being served on an

organization, a copy of the summons must be mailed to the organization.

Third, a change is made in Rule 4(c)(4). Currently, Rule 4(d)(4) requires that an unexecuted warrant must be

returned to the judicial officer or judge who issued it. As amended, Rule 4(c)(4)(A) provides that after a warrant is

executed, the officer must return it to the judge before whom the defendant will appear under Rule 5. At the

government's request, however, an unexecuted warrant l bceturnied and canceled by any magistrate judge. The

change recognizes the possibility that at the time the warrant is r urned, the issuingjudicial officer may not be available.

. First, current Rule 4(d)(2) states the traditional rule recognizing the territorial limits for issuing warrants.

Rule 4(c)(2) includes new language that reflects the recent enactment of the Military Extraterritorial

Jurisdiction Act (Pub. L. No. 106-523, 114 Stat. 2488) that permits arrests of certain military and

Department of Defense personnel overseas. See also 14 U.S.C. § 88 (Coast Guard authority to effect

arrests outside territorial limits of United States).



Rule 5. Initial Appearance Before the Magistrate Judge Rule 5. Initial Appearance

(a) In General. Except as otherwise provided in this rule, (a) In General.

an officer making an arrest under a warrant issued upon a

complaint or any person making an arrest without a warrant (1) Appearance Upon;rrest.

shall take the arrested person without unnecessary delay

before the nearest available federal magistrate judge or, if a (A) A person making an arrest within the

federal magistrate judge is not reasonably available, before United States must take the defendant

a state or local judicial officer authorized by 18 U.S.C. without unnecessary delay before a

§ 3041. If a person arrested without a warrant is brought magistrate judge, or before a state or

before a magistrate judge, a complaint, satisfying the local judicial officer as Rule 5(c)

probable cause requirements of Rule 4(a), shall be provide .

promptly filed. When a person, arrested with or without a

warrant or given a summons, appears initially before the (B) A person making an arrest outside the

magistrate judge, the magistrate judge shall proceed in United States must take the defendant

accordance with the applicable subdivisions of this rule. without unnecessary delay before a

magistrate judge.

-pun 1esC a Co. I S c+ ti
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An officer making an arrest under a warrant issued upon a (2) Exceptions.

complaint charging solely a violation of 18 U.S.C. § 1073

need not comply with this rule if the person arrested is (A) An officer making an arrest under a

transferred without unnecessary delay to the custody of warrant issued upon a complaint

appropriate state or local authorities in the district of arrest charging solely a violation of 18

and an attorney for the government moves promptly, in the U.S.C. § 1073 need not comply with

district in which the warrant was issued, to dismiss the this rule if:

complaint.
(i) the person arrested is transferred

without unnecessary delay to the
custody of appropriate state or
local authorities in the district of
arrest; and

(ii) an attorney for the government
moves promptly, in the district
where the warrant was issued, to
dismiss the complaint.

(B) If a defendant is arrested for ax---

v, ;0 l~t0. 5 .. probation or supervised
release, Rule 32.1 applies.

(C) If a defendant is arrested for failing to
appear in another district, Rule 40
applies.

(3) Appearance Upon a Summons. When a

defendant appears in response to a summons
under Rule 4, a magistrate judge must

proceed under Rule 5(d) or (e), as applicable.

(b) e rfit..l ntft~ufra.. s If a defendant is arrested
''R'~ / f f $ +A without a warrant, a complaint meeting Rule

0 l.a) t~f sa4(a)'s requirement of probable cause must be

promptly filed in the district where the offense
was allegedly committed.
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(c) klnitial Appearance; Transfer to Another
District.

(1) Arrest in the District Where the Offense
Was Allegedly Committed. If the defendant
is arrested in the district where the offense
was allegedly committed:

(A) the initial appearance must be in that
district; and

(B) if a magistrate judge is not reasonably
available, the initial appearance may
be before a state or local judicial
officer.
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(2) Arrest in a District Other (han Where the Offense A /

Was Allegedly Committed. If the defendant was arrested ( Arrest in District Other The a the Distric

in a district other than where the prosecution is pending, fWhere the Ofense Was Allegedly

the initial appearance must be: Committed If the defendant is arreste in a
istrict other than where the offense xv s

(A) in the district of arrest; legedly committed, the following
p cedures apply:

(B) in an adjacent district if the appearance can occur

more promptly there; or (A) the initial appearance must e in that
district, or in an adjacent strict if the

(C) in an adjacent district if the prosecution is pending ppearance can occur mIe promptly

there and the initial appearance will occur on the ere;

day of arrest. \
(B) th udge must info the defendant of

(3) Procedures in a District Other than Where the th isions of 20;

5 Prosecution [Where the Offense Allegedly Occurred]

"-is Pending. If the initial appearance occurs in a district (C) if the efendant wi arrested without a

other than where the prosecution is pending [where the warran , the dis ct court where the

offense allegedly occurred], the following procedures prosecu ion is nding must first issue

apply: 
a warran befo e the magistrate judge
transfers e efendant to that district;

(A) the magistrate judge must inform the defendant

about Rule 20; (D) the judge st conduct a preliminary

v ......... 1 e rriS;o . S . Of hearinga re uiredunderRule 5.1 or

(B) if the defendant was arrested without a warrant, Rule 58 )(2)G);

the district court where the prosecution is pending

must first issue a warrant before the magistrate (E) the ja ge must ansfer the defendant

judge transfers the defendant to that district; to th district wh re the prosecution is

per ing if: \

(C) the magistrate judge must conduct a preliminary

hearing if required by Rule 5.1 or Rule ( the govemenm produces the

58(b)(2)(B); 
warrant, a certi ed copy of the
warrant, a facsi 'le of either, or

(D) the magistrate judge must transfer the defendant to other appropriate orm of either;

the district where the prosecution is pending if: and

(i) the government produces the warrant, a (ii) the judge finds that t e defendant

certified copy of the warrant, a facsimile of is the same person na ed in the

either, or other appropriate form of either; indictment, informatio , or

and / warrant; and

(ii) the judge finds that the defendant is the same (F) when a defendant is transferre or

person named in the indictment efawarrant, discharged, the court must prom tly

rnd VA's - t /VLOV transmit the papers and any bail the
and /,(

clerk in the district where the \

(E) when a defendant is transferred and discharged, prosecution is pending. \

the clerk must promptly transmit the papers and -rosecution is pending.

any bail tot he clerk in the district where the

prosecution is pending.
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(c) Offenses Not Triable by the United States (d) Procedure in a Felony Case.

Magistrate Judge. If the charge against the defendant is

not triable by the United States magistrate judge, the (1) Advice. If the offense charged is a felony,

defendant shall not be called upon to plead. The magistrate the judge must inform the defendant of the

judge shall inform the defendant of the complaint against following:

the defendant and of any affidavit filed therewith, of the

defendant's right to retain counsel or to request the (A) the complaint against the defendant,

assignment of counsel if the defendant is unable to obtain and any affidavit filed with it;

counsel, and of the general circumstances under which the

defendant may secure pretrial release. The magistrate judge (B) the defendant's right to retain counsel

shall inform the defendant that the defendant is not or to request that counsel be appointed

required to make a statement and that any statement made if the defendant cannot obtain counsel;

by the defendant may be used against the defendant. The

magistrate judge shall also inform the defendant of the (C) the circumstances, if any, under which

right to a preliminary examination. The magistrate judge the defendant may secure pretrial

shall allow the defendant reasonable time and opportunity release;

to consult counsel and shall detain or conditionally release

the defendant as provided by statute or in these rules. (D) any right to a preliminary hearing; and

(E) the defendant's right not to make a
statement, and that any statement made
may be used against the defendant.

C O'.Q'. (2) a s W 1 +;with Counsel. The judge must

allow the defendant reasonable opportunity

to consult with counsel.

(3) Detention or Release. The judge must
detain or release the defendant as provided

by statute or these rules.

(4) Plea. A defendant may be asked to plead
only under Rule 10.

(e) Procedure in a Misdemeanor Case. If the

(b) Misdemeanors and Other Petty Offenses. If the defedant is a wisdemeanor only,

charge against the defendant is a misdemeanor or other . .

petty offense triable by a United States magistrate judge the judge must inform the defendant in

under 18 U.S.C. § 3401, the magistrate judge shall proceed accordance with Rule 58(b)(2).

in accordance with Rule 58.

COMMITTEE NOTE

The language of Rule 5 has been amended as part of the general restyling of the Criminal Rules to make them more

easily understood and to make style and terminology consistent throughout the rules. These changes are intended to be

stylistic, except as noted below.

Rule 5 has been completely revised to more clearly set out the procedures for initial appearances and to recognize

that such appearances may be required at various stages of a criminal proceeding, for example, where a defendant has

been arrested for violating the terms of probation.
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Rule I5(a). \s hi Ih io overns In it i I a ppcaratnces by an arrested defendant before a magistrate judge, includes several

changes. ' Ie ic it iW a a1 * Ian 1 ing change; revised Rule 5(a)(1) provides that a person making the arrest must bring the

defendant "`N ithnut unlicecessary delay" before a magistrate judge, instead of the current reference to "nearest available"

magistile a l his lage parallcls changes In Rule 4 and reflects the view that time is of the essence. The Committee

intends no chilanige in lrat-(:ctice. In using the term, the Committee recognizes that on occasion there may be necessary delay

in presenting the defendant, for example, due to weather conditions or other natural causes. A second change is non-

stlistic, and reflects the stated preference (as in other provisions throughout the rules) that the defendant be brought

bcforc a fedcral judicial officer. Only if a magistrate judge is not available should the defendant be taken before a state

or local ol'icer.

The third sentence in current Rule 5(a), which states that a magistrate judge must proceed in accordance with the

rule when a defendant is arrested without a warrant or given a summons, has been deleted because it is unnecessary.

Rule 5(a)( 1 )(B) codifies the case law reflecting that the right to an initial appearance applies not only when a person

is arrested within the United States but also when an arrest occurs outside the United States. See, e.g., UnitedStates v.

Purvis, 768 F.2d 1237 (1 Ith Cir. 1985); United States v. Yunis, 859 F.2d 953 (D.C. Cir. 1988). In these circumstances,

the Committee believes - and the rule so provides - that the initial appearance should be before a federal magistrate

judge rather than a state or local judicial officer. _ I (N >Pr>,)

Rule 5(a)(2)(A) consists of language currently located in Rule 5, that addresses the procedure to be followed when

a defendant has been arrested under a warrant issued on a complaint charging solely a violation of 18 U.S.C. § 1073

(unlawful flight to avoid prosecution). Rule 5(a)(2)(B) and 5(a)(2)(C) are new provisions. They are intended to make

it clear that when a defendant is arrested for violating probation or supervised release or for failing to appear in another

district, Rules 32.1 and 40 apply. No change in practice is intended.

Rule 5(a)(3) is new and fills a perceived gap in the rules. It recognizes that a defendant may be subjected to an

initial appearance under this rule if a summons was issued under Rule 4, instead of an arrest warrant. If the defendant

is appearing pursuantto a summons in a felony case, Rule 5(d) applies and if the defendant is appearing in a misdemeanor

case, Rule 5(e) applies.

Rule 5(b) carries forward the requirement in former Rule 5(a) that if the defendant is arrested without a warrant,

a complaint must be promptly filed.

provision setting out where an initial appearan is to take place. If the defendant is arrested

; ~7. 'n the district where theole edly committed, under R c)(1), the defendant must be taken to a magistrate

udge in that district. If no magistrateejua e, a state or local judicial officer may conduct the initial

appearance. On the other hand, if the defendant is te itrict other than the district where the offense was

allegedly committed, Rule 5(c)(2) governs. In e instances, the defen e taken to a magistrate judge within

he district of arrest, unless the appe can take place more promptly in an adji r. The Committee

recognized that in some cases, t rest magistrate judge may actually be across a district's linesder of

Rule 5(c)(2) includes mat formerly locatedi .in .

/ Rule 5(d) is derived from current Rule 5(c) and has been retitled to more clearly reflect the subject of that

subdivision - the procedure to be used if the defendant is charged with a felony. Rule 5(d)(4) has been added to make

clear that a defendant may only be called upon to enter a plea under the provisions of Rule 10. That language is intended

to reflect and reaffirm current practice.

The remaining portions of current Rule 5(c) have been moved to Rule 5. 1, which deals with preliminary hearings

in felony cases.
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REPORTER'S NOTES

In publishing thle "sty Ic" changes to the Federal Rules of Criminal Procedure, the Committee decided to publish

separately alny rule that includes what it considered at least one major substantive change. The purpose for this separate

publication is to highlight for the bench and the bar any proposed amendments that the Committee believes will result

in significant changes in current practice. Rule 5 is one of those rules. In restyling and reformatting Rule 5, the

Committee decided to also propose a substantive change that would permit video teleconferencing of initial appearances.

Another version of Rule 5, which includes a new subdivision (f) governing such procedures, is being published

simultaneously in a separate pamphlet.

Insert # 1

The rule has been amended by adding the words, "unless a federal statute provides otherwise," to reflect

recent enactment of the Military Extraterritorial Jurisdiction Act (Pub. L. No. 106-523, 114 Stat. 2488) that

permits a certain persons overseas to appear before a magistrate by telephone communication.

Insert # 2

Rule 5(c) is a new provision setting out where an initial appearance is to take place. If the

defendant is arrested in the district where the offense was allegedly committed, under Rule 5(c)(1), the

defendant must be taken to a magistrate judge in that district. If no magistrate judge is reasonably

available, a state or local judicial officer may conduct the initial appearance. On the other hand, if the

defendant is arrested in a district other than the district where the offense was allegedly committed. Rule

5(c)(2) governs. In those instances, the defendant must be taken to a magistrate judge within the district of

arrest, unless the appearance can take place more promptly in an adjacent district. And under Rule

5(c)(2)(C), the initial appearance must occur in the district where the prosecution is pending if that district

is adjacent to the district of the arrest and the initial appearance will take place on the day of the arrest. The

Committee recognized that in some cases, the nearest magistrate judge might actually be across a district's

lines. Rule 5(c)(3) includes material formerly located in Rule 40.

Paom -?T7-



Rule 5.1. Preliminary Hearing in a Felony Case

Rule 5(c). Offenses Not Triable by the United States (a) In General. If a defendant is charged with a

Magistrate Judge. felony, a magistrate judge must conduct a

* * * * * ~~~~~~preliminary hearing unless:
A defendant is entitled to a preliminary examination,

unless waived, when charged with any offense, other than a (1) the defendant waives the hearing;
petty offense, which is to be tried by a judge of the district
court. If the defendant waives preliminary examination, the (2) the defendant is indicted; or
magistrate judge shall forthwith hold the defendant to
answer in the district court. If the defendant does not waive (3) the government files an information under
the preliminary examination, the magistrate judge shall Rule 7(b).

schedule a preliminary examination. S C

(b) i f District. A defendant arrested in a
district other than where the offense was allegedly
committed may elect to have the preliminary
hearing conducted in the district where the
prosecution is pending.

Such examination shall be held within a reasonable time (c) Scheduling. The magistrate judge must hold the

but in any event not later than 10 days following the initial preliminary hearing within a reasonable time, but

appearance if the defendant is in custody and no later than no later than 10 days after the initial appearance if

20 days if the defendant is not in custody, provided, the defendant is in custody and no later than 20

however, that the preliminary examination shall not be held days if not in custody.
if the defendant is indicted or if an information against the
defendant is filed in district court before the date set for the
preliminary examination.

With the consent of the defendant and upon a showing of (d) Extending the Time. With the defendant's
good cause, taking into account the public interest in the consent and upon a showing of good cause -

prompt disposition of criminal cases, time limits specified taking into account the public interest in the

in this subdivision may be extended one or more times by a prompt disposition of criminal cases - a
federal magistrate judge. In the absence of such consent by magistrate judge may extend the time limitsd n

the defendant, time limits may be extended by ajudge of does n cone ajostice or jde ofenUnt

the United States only upon a showing that extraordinary do Statesas these terms are defined in 28 U.s.c
circumstances exist and that delay is indispensable to the Sef i
interests ofjustice. , § 45 gmay extend the time limits only on a
interests of justice. showing that extraordinary circumstances exist

and justice requires the delay.
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Rule 5.1. Preliminary Examination (e) Hearing and Finding. At the preliminary
hearing, the defendant may cross-examine

(a) Probable Cause Finding. If from the evidence it adverse witnesses and may introduce evidence but

appears that there is probable cause to believe that an object to evidence on the ground that it

offense has been committed and that the defendant was unlawfully acquired. If the magistrate judge

committed it, the federal magistrate judge shall forthwith finds probable cause to believe an offense has

hold the defendant to answer in district court. The finding been committed and the defendant committed it,

of probable cause may be based upon hearsay evidence in the magistrate judge must promptly require the

whole or in part. The defendant may cross-examine adverse defendant to appear for further proceedings.

witnesses and may introduce evidence. Objections to G
evidence on the ground that it was acquired by unlawful
means are not properly made at the preliminary
examination. Motions to suppress must be made to the trial

court as provided in Rule 12.

(b) Discharge of Defendant. If from the evidence it (f) Discharging the Defendant. If the magistrate

appears that there is no probable cause to believe that an judge finds no probable cause to believe an

offense has been committed or that the defendant offense has been committed or the defendant

committed it, the federal magistrate judge shall dismiss the committed it, the magistrate judge must dismiss

complaint and discharge the defendant. The discharge of the complaint and discharge the defendant. A

the defendant shall not preclude the government from discharge does not preclude the government from

instituting a subsequent prosecution for the same offense. later prosecuting the defendant for the same
offense.

(c) Records. After concluding the proceeding the federal (g) .e The preliminary hearing must be

magistrate judge shall transmit forthwith to the clerk of the recorded by a court reporter or by a suitable

district court all papers in the proceeding. The magistrate recording device. A recording of the proceeding

judge shall promptly make or cause to be made a record or may be made available to any party upon request.

summary of such proceeding. A copy of the recording and a transcript may be
provided to any party upon request and upon n)

(1) On timely application to a federal magistrate judge, the paye required by applicable Judicial

attorney for a defendant in a criminal case may be given the Conference regulations.

opportunity to have the recording of the hearing on
preliminary examination made available to that attorney in

connection with any further hearing or preparation for trial. j co I)p . (;
The court may, by local rule, appoint the place for and 0

define the conditions under which such opportunity may be
afforded counsel.
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(2) On application of a defendant addressed to the court or

any judge thereof, an order may issue that the federal

magistrate judge make available a copy of the transcript, or

of a portion thereof, to defense counsel. Such order shall

provide for prepayment of costs of such transcript by the

defendant unless the defendant makes a sufficient affidavit

that the defendant is unable to pay or to give security

therefor, in which case the expense shall be paid by the

Director of the Administrative Office of the United States

Courts from available appropriated funds. Counsel for the

government may move also that a copy of the transcript, in

whole or in part, be made available to it, for good cause

shown, and an order may be entered granting such motion

in whole or in part, on appropriate terms, except that the F OdoC; A

government need not prepay costs nor furnish security

therefor.

l ~~~~~~~~~ ~~~(h) Srdu t Satemen/g
(d) Production of Statements. /

| . ~~~~~~~~~~~~~~~(1) In General. Rule 26.2(a)-(d) and (f) applies

(1) In General. Rule 26.2(a)-(d) and (f) applies at any at an hearn u ule , unl the

hearing under this rule, unless the court, for good cause atrate uder good cuse ules

shown, rules otherwise in a particular case. ohrise in a prcl case.
X ~~~~~~~~~~~~~~~~~otherwise in a particular case.

(2) Sanctions for Failure to Produce Statement. If a party (

elects not to comply with an order under Rule 26.2(a) to If partisob a Rl 26.2,.M.- 'ent

deliver a statement to the moving party, the court may not dI a sarty emn t the mvn p t

consider the testimony of a witness whose statement is m agstatemjdg t t co the
withheld. magistrate judge must not consider the

testimony of a witness whose statement is

withheld.

COMMITTEE NOTE

The language of Rule 5.1 has been amended as part of the general restyling of the Criminal Rules to make them

more easily understood and to make style and terminology consistent throughout the rules. These changes are intended

to be stylistic, except as noted below.

First, the title of the rule has been changed. Although the underlying statute, 18 U.S.C. § 3060, uses the phrase

preliminary examination, the Committee believes that the phrase preliminary hearing is more accurate. What happens

at this proceeding is more than just an examination; it includes an evidentiary hearing, argument, and ajudicial ruling.

Further, the phrase preliminary hearing predominates in actual usage.

Rule 5.1 (a) is composed of the first sentence of the second paragraph of current Rule 5(c). Rule 5.1 (b) addresses

the ability of a defendant to elect where a preliminary hearing will be held. That provision is taken from current Rule

40(a).

Rule 5.1 (c) and (d) include material currently located in Rule 5(c): scheduling and extending the time limits for

the hearing. The Committee is aware that in most districts, magistrate judges perform these functions. That point is also

reflected in the definition of "court" in Rule 1(b), which in turn recognizes that magistrate judges may be authorized to

act.
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Rule 5.1 (e), addressing the issue of probable cause, contains the language currently located in Rule 5. 1 (a), with

the exception of the sentence, "The finding of probable cause may be based upon hearsay evidence in whole or in part."

That language was included in the original promulgation of the rule in 1972. Similar language was added to Rule 41 in

1972 and to Rule 4 in 1974. In the original Committee Note, the Advisory Committee explained that the language was

included to make it clear that a finding of probable cause may be based upon hearsay, noting that there had been some

uncertainty in the federal system about the propriety of relying upon hearsay at the preliminary examination. See

Advisory Committee Note to Rule 5.1 (citing cases and commentary). Federal law is now clear on that proposition.

Thus, the Committee believed that the reference to hearsay was no longer necessary. Further, the Committee believed

that the matter was best addressed in Rule I 101(d)(3), Federal Rules of Evidence. That rule explicitly states that the

Federal Rules of Evidence do not apply to "preliminary examinations in criminal cases,...issuance of warrants for arrest,

criminal summonses, and search warrants." The Advisory Committee Note accompanying that rule recognizes that: "The

nature of the proceedings makes application of the formal rules of evidence inappropriate and impracticable." The

Committee did not intend to make any substantive changes in practice by deleting the reference to hearsay evidence.

Rule 5. 1 (f), which deals with the discharge of a defendant, consists of former Rule 5. 1 (b).

Rule 5.1(g) is a revised version of the material in current Rule 5.1(c). Instead of including detailed information

in the rule itself concerning records of preliminary hearings, the Committee opted simply to direct the reader to the

applicable Judicial Conference regulations governing records. The Committee did not intend to make any substantive

changes in the way in which those records are currently made available.

Finally, although the rule speaks in terms of initial appearances being conducted before a magistrate judge, Rule

1(c) makes clear that a district judge may perform any function in these rules that a magistrate judge may perform.

REPORTER'S NOTES

In publishing the "style" changes to the Federal Rules of Criminal Procedure, the Committee decided to publish

separately any rule that includes what it considered at least one major substantive change. The purpose for this separate

publication is to highlight for the bench and the bar any proposed amendments that the Committee believes will result

in significant changes in current practice. Rule 5.1 is one of those rules. In revising Rule 5. 1, the Committee decided

to also propose a significant substantive change that would permit a United States Magistrate Judge to grant a

continuance for a preliminary hearing conducted under the rule where the defendant has not consented to such a

continuance. That version is being published simultaneously in a separate pamphlet.
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III. INDICTMENT AND INFORMATION TITLE 111. THE GRAND JURY, THE ON

INDICTMENT, AND THE INFORMATION

Rule 6. The Grand Jury Rule 6. The Grand Jury

(a) Summoning Grand Juries. (a) Summoning a Grand Jury.

(1) Generally. The court shall order one or more grand (1) In General. When the public interest so

juries to be summoned at such time as the public interest requires, the court must order that one or

requires. The grand jury shall consist of not less than 16 more grand juries be summoned. A grand

nor more than 23 members. The court shall direct that a jury must have 16 to 23 members, and the

sufficient number of legally qualified persons be court must order that enough legally

summoned to meet this requirement. qualified persons be summoned to meet this
requirement.

(2) Alternate Jurors. The court may direct that alternate

jurors may be designated at the time a grand jury is (2) Alternate Jurors. When a grand jury is

selected. Alternate jurors in the order in which they were selected, the court may designate alternate

designated may thereafter be impanelled as provided in jurors. They must be drawn and summoned

subdivision (g) of this rule. Alternate jurors shall be drawn in the same manner and must have the same

in the same manner and shall have the same qualifications qualificationsasregular juro/ Alternate

as the regular jurors, and if impanelled shall be subject to jurors will be impaneled in the sequence in

the same challenges, shall take the same oath and shall which they are designated. If impaneled, an

have the same functions, powers, facilities and privileges alternate juror is subject to the same

as the regular jurors. challenges, takes the same oath, and has the
same functions, duties, powers, and
privileges as a regular juror.

(b) Objections to Grand Jury and to Grand Jurors. (b) Objectiovnto the Grand Jury or to a Grand
Juror.

(1) Challenges. The attorney for the government or a

defendant who has been held to answer in the district court (1) Challenges. Either the government or a

may challenge the array of jurors on the ground that the defendant may challenge the grand jury on

grand jury was not selected, drawn or summoned in the ground that it was not lawfully drawn,

accordance with law, and may challenge an individual juror summoned, or selected, and may challenge

on the ground that the juror is not legally qualified. an individual juror on the ground that the

Challenges shall be made before the administration of the juror is not legally qualified.

oath to the jurors and shall be tried by the court.
(2) Motion to Dismiss an Indictment. A party

(2) Motion to Dismiss. A motion to dismiss the may move to dismiss the indictment based

indictment may be based on objections to the array or on on an objection to the grand jury or on an

the lack of legal qualification of an individual juror, if not individual juror's lack of legal qualification,

previously determined upon challenge. It shall be made in unless the court has previously ruled on the

the manner prescribed in 28 U.S.C. § 1867(e) and shall be M k same objection under Rule 6(b)(1). The

granted under the conditions prescribed in that statute. An Tw 0It motion to dismiss is governed by 28 U.S.C.

indictment shall not be dismissed on the ground that one or I 18(e). The courted dismiss the

more members of the grand jury were not legally qualified indictment on the ground that a grand juror

if it appears from the record kept pursuant to subdivision was not legally qualified if the record shows

(c) of this rule that 12 or more jurors, after deducting the that at least 12 qualified jurors concurred in

number not legally qualified, concurred in finding the the indictment.

indictment. I
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(c) Foreperson and Deputy Foreperson. The court

(c) Foreperson and Deputy Foreperson. The court shall will appoint one juror as the foreperson and

appoint one of the jurors to be foreperson and another to be another as the deputy foreperson. In the

deputy foreperson. The foreperson shall have power to foreperson's absence, the deputy foreperson will

administer oaths and affirmations and shall sign all act as the foreperson. The foreperson may

indictments. The foreperson or another juror designated by administer oaths and affirmations and will sign all

the foreperson shall keep record of the number of jurors indictments. The forepersons-for another juror

concurring in the finding of every indictment and shall file designated by the foreperson -will record the

the record with the clerk of the court, but the record shall number of jurors concurring in every in ictment

not be made public except on order of the court. During the and will file the record with ther i t

absence of the foreperson, the deputy foreperson shall act the record may not be made public unless the

as foreperson. court so orders.

(d) Who May Be Present. (d) Who May Be Present.

(1) While Grand Jury is in Session. Attorneys for the (1) While the Grand Jury Is in Session. The

government, the witness under examination, interpreters following persons may be present while the

when needed and, for the purpose of taking the evidence, a grand jury is in session: attorneys for the

stenographer or operator of a recording device may be government, the witness being questioned,

present while the grand jury is in session. interpreters when needed, and a court

Ca Hreporter or operator of a recording device.

(2) During Deliberations and Voting. No person other

than the jurors, and any interpreter necessary to assist a (2) During Deliberations and Voting. No

juror who is hearing or speech impaired, may be present person other than the jurors, and any

while the grand jury is deliberating or voting. interpreter needed to assist a hearing-
impaired or speech-impaired juror, may be

present while the grand jury is deliberating

e or voting.
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(e) Recording and Disclosure of Proceedings. (e) Recording and Disclosingrroceedings.

(1) Recording the Proceedings. Except while

(1) Recording of Proceedings. All proceedings, except the grand jury is deliberating or voting, all

when the grand jury is deliberating or voting, shall be proceedings must be recorded by a court

recorded stenographically or by an electronic recording reporter or by a suitable recording device.

device. An unintentional failure of any recording to r ,rhe validity of a prosecution is not affected

reproduce all or any portion of a proceeding shall not affect by the unintentional failure to make a

the validity of the prosecution. The recording or reporter's recording. Unless the court orders otherwise,

notes or any transcript prepared therefrom shall remain in recor ness the ourt will rwin

the custody or control of the attorney for the government control of the recording, the reporter's notes,

unless otherwise ordered by the court in a particular case. and any transcript prepared from those notes.

(2) General Rule of Secrecy. A grand juror, an es s

interpreter, a stenographer, an operator of a recording provide oth the following persons

device, a typist who transcribes recorded testimony, an must not disclose a matter occurring before

attorney for the government, or any person to whom the grand jury:

disclosure is made under paragraph (3)(A)(ii) of this /

subdivision shall not disclose matters occurring before the (A) agrandjuror;

grand jury, except as otherwise provided for in these rules.

No obligation of secrecy may be imposed on any person an interpreter;

except in accordance with this rule. A knowing violation of . ) a

Rule 6 may be punished as a contempt of cor a court reporter;

( 1) SC C. r cy. ; V) an operator of a recording device;

l(PC) Y)o ga f Secrecy v () a person who transcribes recorded

| onJ e 0/ 7' testimony;

e-Sot Ccccff e. ^4i ,; anattorneyfor the government; or

Lw e J (v) a person to whom disclosure is made

under Rule 6(e)(3)(A)(ii).
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(3) Exceptions.
(3) Exceptions.

(A) Disclosure of a grand-jury matter -

(A) Disclosure otherwise prohibited by this rule of matters other than the grand jury's

occurring before the grand jury, other than its deliberations or any grand juror's vote

and the vote of any grand juror, may be made to- -may be made to:

(i) an attorney for the government for use in the (i) an attorney for the government

performance of such attorney's duty; and for use in performing that

(ii) such government personnel (including personnel of a attorney's duty;

state or subdivision of a state) as are deemed necessary by

an attorney for the government to assist an attorney for the (ii) any government personnel -

government in the performance of such attorney's duty to including those of a state or state

enforce federal criminal law. subdivision or of an Indian tribe
- that an attorney for the

(B) Any person to whom matters are disclosed under g ntconsider ne

subparagraph (A)(ii) of this paragraph shall not utilize that to assist in performing that

grand jury material for any purpose other than assisting the attorney's duty to enforce federal

attorney for the government in the performance of such crina ws ' c f

attorney's duty to enforce federal criminal law. An attorney crimial law-f C o

for the government shall promptly provide the district B person to whom information is

court, before which was impaneled the grand jury whose disclosed under Rule 6(e)(3)(A)(ii)

material has been so disclosed, with the names of the may use that information only to assist

persons to whom such disclosure has been made, and shall an attorney for the government in

certify that the attorney has advised such persons of their performing that attorney's duty to

obligation of secrecy under this rule. enforce federal criminal law. An

attorney for the government must
promptly provide the court that
impaneled the grand jury with the
names of all persons to whom a

disclosure has been made, and must
certify that the attorney has advised
those persons of their obligation of

secrecy under this rule.

(;;;) O fersOA a t4o ; -a

by 17 S. C. f 33 2.
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(C) Disclosure otherwise prohibited by this rule of matters (C) An attorney for the government may

occurring before the grand jury may also be made- disclose any grand-jury matter to
another federal grand jury.

(i) when so directed by a court preliminarily to or in

connection with a judicial proceeding; (D) The court may authorize disclosure -

(ii) when permitted by a court at the request of the at a time, in a manner, and subject to

defendant, upon a showing that grounds may exist for a any other conditions that it directs - of

motion to dismiss the indictment because of matters a grand-jury matter:

occurring before the grand jury;
(iii) when the disclosure is made by an attorney for the (i) preliminarily to or in connection

government to another federal grand jury; or with a judicial proceeding;

(iv) when permitted by a court at the request of an attorney

for the government, upon a showing that such matters may (ii) at the request of a defendant who

disclose a violation of state criminal law, to an appropriate shows that a ground may exist to

official of a state or subdivision of a state for the purpose dismiss the indictment because of

of enforcing such law. a matter that occurred before the

If the court orders disclosure of matters occurring before grand jury;

the grand jury, the disclosure shall be made in such

manner, at such time, and under such conditions as the (iii) at the request of the government

court may direct. if it shows that the matter may
disclose a violation of state or
Indian tribal criminal law, as long
as the disclosure is to an
appropriate state, state-
subdivision, or Indian tribal
official for the purpose of
enforcing that law; or

(iv) at the request of the government
if it shows that the matter may
disclose a violation of military
criminal law under the Uniform
Code of Military Justice, as long
as the disclosure is to an
appropriate military official for
the purpose of enforcing that law.
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(D) A petition for disclosure pursuant to subdivision (E) A petition to disclose a grand-jury

(e)(3)(C)(i) shall be filed in the district where the grand matter under Rule 6(e)(3)(D)(i) must

jury convened. Unless the hearing is ex parte, which it may be filed in the district where the grand

be when the petitioner is the government, the petitioner jury convened. Unless the hearing is ex

shall serve written notice of the petition upon (i) the parte - as it may be when the

attorney for the government, (ii) the parties to the judicial government is the petitioner - the

proceeding if disclosure is sought in connection with such a petitioner must serve the petition on,

proceeding, and (iii) such other persons as the court may and the court must afford a reasonable

direct. The court shall afford those persons a reasonable opportunity to appear and be heard to:

opportunity to appear and be heard.
(i) the attorney for the government;

(ii) the parties to the judicial
proceeding; and

(iii) any other person whom the court
may designate.

(E) If the judicial proceeding giving rise to the petition is (F) If the petition to disclose arises out of

in a federal district court in another district, the court shall _--, proceeding in another district, the

transfer the matter to that court unless it can reasonably a; c petitioned court must transfer the

obtain sufficient knowledge of the proceeding to determine petition to the other court unless the

whether disclosure is proper. The court shall order petitioned court can reasonably

transmitted to the court to which the matter is transferred determine whether disclosure is

the material sought to be disclosed, if feasible, and a proper. If the petitioned court decides

written evaluation of the need for continued grand jury to transfer, it must send to the

secrecy. The court to which the matter is transferred shall transferee court the material sought to

afford the aforementioned persons a reasonable opportunity be disclosed, if feasible, and a written

to appear and be heard. evaluation of the need for continued
grand-jury secrecy. The transferee
court must afford those persons
identified in Rule 6(e)(3)(E) a
reasonable opportunity to appear and
be heard.
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(4) Sealed Indictments. The federal magistrate judge to (4) Sealed Indictment. The magistrate judge to

whom an indictment is returned may direct that the whom an indictment is returned may direct

indictment be kept secret until the defendant is in custody that the indictment be kept secret until the

or has been released pending trial. Thereupon the clerk defendant is in custody or has been released

shall seal the indictment and no person shall disclose the pending trial. The clerk must then seal the

return of the indictment except when necessary for the indictment, and no person may disclose the

issuance and execution of a warrant or summons. indictment's existence except as necessary to
issue or execute a warrant or summons.

(5) Closed Hearing. Subject to any right to an open

hearing in contempt proceedings, the court shall order a (5) Closed Hearing. Subject to any right to an

hearing on matters affecting a grand jury proceeding to be open hearing in a contempt proceeding, the

closed to the extent necessary to prevent disclosure of court must close any hearing to the extent

matters occurring before a grand jury. necessary to prevent disclosure of a matter
occurring before a grand jury.

(6) Sealed Records. Records, orders and subpoenas

relating to grand jury proceedings shall be kept under seal (6) Sealed Records. Records, orders, and

to the extent and for such time as is necessary to prevent subpoenas relating to grand-jury proceedings

disclosure of matters occurring before a grand jury. must be kept under seal to the extent and as
long as necessary to prevent the unauthorized

disclosure of a matter occurring before a

grand jury.

(7) Contempt. A knowing violation of Rule 6

may be punished as a contempt of court.
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(1) Indictment and Return. A grand Jury may indictv
(f) Finding and Return of Indictment. A grand jury may only if at least 12 jurors concur. The grand jury -

indict only upon the concurrence of 12 or more jurors. The or it s 1 ors con gr jury -

indictment shall be returned by the grand jury, or through return the indictment to a magistrate judge in open

the foreperson or deputy foreperson on its behalf, to a court. If a complaint or information is pending

federal magistrate judge in open court. If a complaint or against the defendant and 12 jurors do not concur

information is pending against the defendant and 12 in the indictment, the foreperson must promptly

persons do not vote to indict, the foreperson shall so report and in writing report the lack of concurrence to

to a federal magistrate judge in writing as soon as possible. the magistrate judge. t

(g) Discharge and Excuse. A grand jury shall serve until 'S . Ac v grand jr mus serc & unti the

discharged by the court, but no grand jury may serve more (g)co argesA grand jury must serve until the

than 18 months unless the court extends the service of the months only if the court, having determined that

grand jury for a period of six months or less upon a anthsion if the pur t, etend the

determination that such extension is in the public interest. an extens sein extenst, may be

At any time for cause shown the court may excuse a juror grand jury's service. An extension mayebe

either temporarily or permanently, and in the latter event otherwise provided by statute.

the court may impanel another person in place of the juror e provide b. too e

excused. $a%
(h) e. At any time, for good cause, the court

may excuse a juror either temporarily or

permanently, and if permanently, the court may

impanel an alternate juror in place of the excused
juror.

(i) Indian Tribe("Indian tribe" means an Indian

tribe recognized by the Secretary of the Interior

on a list published in the Federal Register under

25 U.S.C. § 479a-1.

COMMITTEE NOTE

The language of Rule 6 has been amended as part of the general restyling of the Criminal Rules to make them more

easily understood and to make style and terminology consistent throughout the rules. These changes are intended to be

stylistic, except as noted below.

The first change is in Rule 6(b)(1). The last sentence of current Rule 6(b)(1) provides that "Challenges shall be

made before the administration of the oath to the jurors and shall be tried by the court." That language has been deleted

from the amended rule. The remainder of this subdivision rests on the assumption that formal proceedings have begun

against a person, i.e., an indictment has been returned. The Committee believed that although the first sentence reflects

current practice of a defendant being able to challenge the composition or qualifications of the grand jurors after the

indictment is returned, the second sentence does not comport with modern practice. That is, a defendant will normally

not know the composition of the grand jury or identity of the grand jurors before they are administered their oath. Thus,

there is no opportunity to challenge them and have the court decide the issue before the oath is given.

In Rule 6(d)(1), the term "court stenographer" has been changed to "court reporter." Similar changes have been

made in Rule 6(e)(1) and (2).

Rule 6(e) continues to spell out the general rule of secrecy of grand-jury proceedings and the exceptions to that
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general rule. The last sentence in current RLule 6(e)(2), concerning contempt for violating Rule 6, now appears in Rule

6(e)(7). No change in substance is intended.

Rule e)(3 )(A)( i i) includes a new provision recognizing the sovereignty of Indian Tribes and the possibility that

it would be necessary to disclose grand-jury information to appropriate tribal officials in order to enforce federal law.

Similar language has been added to Rule 6(e)(3)(D)(iii).

Rule 6(e)(3)(C) consists of language located in current Rule 6(e)(3)(C)(iii). The Committee believed that this

provision, which recognizes that prior court approval is not required for disclosure of a grand- jury matter to another grand

jury, should be treated as a separate subdivision in revised Rule 6(e)(3). No change in practice is intended.

Rule 6(e)(3)(D)(iv) is a new provision that addresses disclosure of grand-jury information to armed forces

personnel wherethe disclosure is forthe purpose of enforcing military criminal law under the Uniform Code of Military

Justice, 10 U.S.C. §§ 801-946. See, e.g., Department of Defense Directive 5525.7 (January 22, 1985); 1984

Memorandum of Understanding Between Department of Justice and the Department of Defense Relating to the

Investigation and Prosecution of Certain Crimes; Memorandum of Understanding Between the Departments of Justice

and Transportation (Coast Guard) Relating to the Investigations and Prosecution of Crimes Over Which the Two

Departments Have Concurrent Jurisdiction (October 9, 1967).

In Rule 6(e)(3)(E)(ii), the Committee considered whether to amend the language relating to "parties to the judicial

proceeding" and determined that in the context of the rule, it is understood that the parties referred to are the parties in

the same judicial proceeding identified in Rule 6(e)(3)(D)(i).

The Committee decided to leave in subdivision (e) the provision stating that a "knowing violation of Rule 6" may

be punished by contempt notwithstanding that, due to its apparent application to the entirety of the Rule, the provision

seemingly is misplaced in subdivision (e). Research shows that Congress added the provision in 1977 and that it was

crafted solely to deal with violations of the secrecy prohibitions in subdivision (e). See S. Rep. No. 95-354, p. 8 (1977 ).

Supporting this narrow construction, the Committee found no reported decision involving an application or attempted

use of the contempt sanction to a violation other than of the disclosure restrictions in subdivision (e). On the other hand,

the Supreme Court in dicta did indicate on one occasion its arguable understanding that the contempt sanction would be

available also for a violation of Rule 6(d) relating to who may be present during the grand jury's deliberations. Bank of

Nova Scotia v. United States, 487 U.S. 250, 263 (1988).

In sum, it appears that the scope of the contempt sanction in Rule 6 is unsettled. Because the provision creates an

offense, altering its scope may be beyond the authority bestowed by the Rules Enabling Act, 28 U.S.C. §§ 2071 et seq.

See 28 U.S.C. § 2072(b) (Rules must not "abridge, enlarge, or modify any substantive right"). The Committee decided

to leave the contempt provision in its present location in subdivision (e), because breaking it out into a separate

subdivision could be construed to support the interpretation that the sanction may be applied to a knowing violation of

any of the Rule's provisions rather than just those in subdivision (e). Whether or not that is a correct interpretation of

the provision - a matter on which the Committee takes no position - must be determined by case law, or resolved by

Congress.

Current Rule 6(g) has been divided into two new subdivisions, Rule 6(g), Discharge, and Rule 6(h), Excuse. The

Committee added the phrase in Rule 6(g) "except as otherwise provided by statute," to recognize the provisions of 18

U.S.C. § 3331 relating to special grand juries.

Rule 6(i) is a new provision defining the term "Indian Tribe," a term used only in this rule.

Rule 6(e)(3(A)(iii) is a new provision that recognizes that disclosure may be made to a person under 18

U.S.C. § 3332 (authorizing disclosures to an attorney for the government and banking regulators for

enforcing civil forfeiture and civil banking laws). This reference was added to avoid the possibility of the

amendments to Rule 6 superceding that particular statute.
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Rule 7. The Indictment and the Information Rule 7. The Indictment and the Information

(a) Use of Indictment or Information. An offense which (a) When Used.

may be punished by death shall be prosecuted by (1) Felony. An offe must be prosecuted by

indictment. An offense which may be punished by an inditmn iffins pushabe:

imprisonment for a term exceeding one year or at hard an indictment if it IS punishable:

labor shall be prosecuted by indictment or, if indictment is (A) by death; or

waived, it may be prosecuted by information. Any other

offense may be prosecuted by indictment or by information. (B) by imprisonment for more than one

An information may be filed without leave of court. year.

(2) Misdemeanor. An offense punishable by
imprisonment for one year or less may be

prosecuted in accordance with Rule 58(b)(1).

(b) Waiver of Indictment. An offense which may be (b) Waiving Indictment. An offense punishable by

punished by imprisonment for a term exceeding one year or imprisonment for more than one year may be

at hard labor may be prosecuted by information if the prosecuted by information if the defendant - in

defendant, after having been advised of the nature of the open court and after being advised of the nature

charge and of the rights of the defendant, waives in open of the charge and of the defendant's rights -

court prosecution by indictment. waives prosecution by indictment.
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(c) Nature and Contents. (c) Nature and Contents.

(1) In General. The indictment or the information shall be (1) In General. The indictment or information

a plain, concise and definite written statement of the must be a plain, concise, and definite written

essential facts constituting the offense charged. It shall be statement of the essential facts constituting

signed by the attorney for the government. It need not the offense charged and must be signed by

contain a formal commencement, a formal conclusion or an attorney for the government. It need not

any other matter not necessary to such statement. contain a formal introduction or conclusion.

Allegations made in one count may be incorporated by A count may incorporate by reference an

reference in another count. It may be alleged in a single allegation made in another count. A count

count that the means by which the defendant committed the may allege that the means by which the

offense are unknown or that the defendant committed it by defendant committed the offense are

one or more specified means. The indictment or unknown or that the defendant committed it

information shall state for each count the official or by one or more specified means. For each

customary citation of the statute, rule, regulation or other count, the indictment or information must

provision of law which the defendant is alleged therein to give the official or customary citation of the

have violated. statute, rule, regulation, or other provision of
law that the defendant is alleged to have

(2) Criminal Forfeiture. No judgment of forfeiture may violated.

be entered in a criminal proceeding unless the indictment or

the information provides notice that the defendant has an (2) Criminal Forfeiture. No judgment of

interest in property that is subject to forfeiture in forfeiture may be entered in a criminal

accordance with the applicable statute.' proceeding unless the indictment or the
information provides notice that the

(3) Harmless Error. Error in the citation or its omission defendant has an interest in property that is

shall not be ground for dismissal of the indictment or subject to forfeiture in accordance with the

information or for reversal of a conviction if the error or applicable statute.

omission did not mislead the defendant to the defendant's

prejudice. (3) Citation Error. Unless the defendant was
misled and thereby prejudiced, neither an

error in a citation nor a citation's omission is

a ground to dismiss the indictment or

information or to reverse a conviction.

(d) Surplusage. The court on motion of the defendant may (d) Surplusage. Upon the defendant's motion, the

strike surplusage from the indictment or information. court may strike surplusage from the indictment
or information.

(e) Amendment of Information. The court may permit an (e) Amending an Information. Unless an additional

information to be amended at any time before verdict or or different offense is charged or a substantial

finding if no additional or different offense is charged and right of the defendant is prejudiced, the court may

if substantial rights of the defendant are not prejudiced. permit an information to be amended at any time

lefredict or finding.

the

'The Supreme Court approved amendment in April 2000. The amendments take effect on December I, 2000, unless Congress takes

action otherwise.
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(f) Bill of Particulars. The court may direct the filing of a (f) Bill of Particulars. The court may direct the

bill of particulars. A motion for a bill of particulars may be government to file a bill of particulars. The

made before arraignment or within ten days after defendant may move for a bill of particulars

arraignment or at such later time as the court may permit. A before or within 10 days after arraignment or at a

bill of particulars may be amended at any time subject to later time if the court permits. The government

such conditions as justice requires. may amend a bill of particulars subject to such
conditions as justice requires.

COMMITTEE NOTE

The language of Rule 7 has been amended as part of the general restyling of the Criminal Rules to make them more

easily understood and to make style and terminology consistent throughout the rules. These changes are intended to be

stylistic.

The Committee has deleted the references to "hard labor" in the rule. This punishment is not found in current

federal statutes. ef4ec.:Je. a)0.ceS I 1 OO

4 Rule 7(c)(2), Criminal Forfeiture, is language approved by the Supreme Court in May20and p9nding

.Y eumb es "nel 28 U.S.C. § 2074(a).tr ('

The title of Rule 7(c)(3) has been amended. The Committee believed that potential confusion could arise with the

use of the term "harmless error." Rule 52, which deals with the issues of harmless error and plain error, is sufficient to

address the topic. Potentially, the topic of harmless error could arise with regard to any of the other rules and there is

insufficient need to highlight the term in Rule 7. Rule 7(c)(3), on the other hand, focuses specifically on the effect of

an error in the citation of authority in the indictment. That material remains but without any reference to harmless error.
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Rule 8. Joinder of Offenses and of Defendants Rule 8. Joinder of Offenses or Defendants

(a) Joinder of Offenses. Two or more offenses may be (a) Joinder of Offenses. The indictment or

charged in the same indictment or information in a separate information may charge a defendant in separate

count for each offense if the offenses charged, whether counts with 2 or more offenses if the offenses

felonies or misdemeanors or both, are of the same or charged - whether felonies or misdemeanors or

similar character or are based on the same act or transaction both - are of the same or similar character, or are

or on two or more acts or transactions connected together based on the same act or transaction, or are

or constituting parts of a common scheme or plan. connected with or constitute parts of a common
scheme or plan.

(b) Joinder of Defendants. The indictment or

(b) Joinder of Defendants. Two or more defendants may information may charge 2 or more defendants if

be charged in the same indictment or information if they they are alleged to have participated in the same

are alleged to have participated in the same act or ) act or ransaction~or in the same series of acts or

transaction or in the same series of acts or transactions

constituting an offense or offenses. Such defendants may be ansationslconstituting an offense or offenses.
.The defendants may be charged in one or more

charged in one or more counts together or separately and all counts together or separately. All defendants

of the defendants need not be charged in each count. nee notbe rgedpinaeach count.
need not be charged In each count.

COMMITTEE NOTE

The language of Rule 8 has been amended as part of the general restyling of the Criminal Rules to make them more

easily understood and to make style and terminology consistent throughout the rules. These changes are intended to be

stylistic only.
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Rule 9. Warrant or Summons Upon Indictment or Rule 9. Arrest Warrant or Summons on an

Information Indictment or Information

(a) Issuance. Upon the request of the attorney for (a) Issuance. The court must issue a warrant - or at

government the court shall issue a warrant for each the government's request, a summons - for each

defendant named in an information supported by a showing defendant named in an indictment or named in an

of probable cause under oath as is required by Rule 4(a), or information if one or more affidavits

in an indictment. Upon the request of the attorney for the accompanying the information establish probable

government a summons instead of a warrant shall issue. If cause to believe that an offense has been

no request is made, the court may issue either a warrant or committed and that the defendant committed it.

a summons in its discretion. More than one warrant or WA ore than one warrant or summons or

summons may issue for the same defendant. The clerk shall the same defendant. If a defendant fails to appear

deliver the warrant or summons to the marshal or other in response to a summons, the court may, and

person authorized by law to execute or serve it. If a upon request of the attorney for the government

defendant fails to appear in response to the summons, a must, issue a warrant. The court must issue the

warrant shall issue. When a defendant arrested with a arrest warrant to an officer authorized to execute

warrant or given a summons appears initially before a it or the summons to a person authorized to serve

magistrate judge, the magistrate judge shall proceed in it.

accordance with the applicable subdivisions of Rule 5.

(b) Form. b) Form.

(1) Warrant. The form of the warrant shall be as provided (1) Warrant. The warrant must conform to Rule

in Rule 4(c)(1) except that it shall be signed by the clerk, it 4(b)(1) except that it must be signed by the

shall describe the offense charged in the indictment or clerk and must describe the offense charged

information and it shall command that the defendant be in the indictment or information.

arrested and brought before the nearest available magistrate on s +

judge. The amount of bail may be fixed by the court and (2) Summons. The summons Oein the same

endorsed on the warrant. form as a warrant except that it must require
the defendant to appear before the court at a

(2) Summons. The summons shall be in the same form as stated time and place.

the warrant except that it shall summon the defendant to

appear before a magistrate judge at a stated time and place.||

Page+ V--/ SSL
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(c) Execution or Service; and Return. (c) Execution or Service; Return; Initial
Appearance.

(1) Execution or Service. The warrant shall be executed

or the summons served as provided in Rule 4(d)(1), (2) and (1) Execution or Service.

(3). A summons to a corporation shall be served by

delivering a copy to an officer or to a managing or general (A) The warrant must be executed or the

agent or to any other agent authorized by appointment or summons served as provided in Rule

by law to receive service of process and, if the agent is one 4(c)(1), (2), and (3).

authorized by statute to receive service and the statute so

requires, by also mailing a copy to the corporation's last (B) The officer executing the warrant must

known address within the district or at its principal place of proceed in accordance with Rule

business elsewhere in the United States. The officer 5(a)(1).

executing the warrant shall bring the arrested person

without unnecessary delay before the nearest available

federal magistrate judge or, in the event that a federal

magistrate judge is not reasonably available, before a state

or local judicial officer authorized by 18 U.S.C. § 3041.

(2) Return. The officer executing a warrant shall make (2) Return. A warrant or summons must be

return thereof to the magistrate judge or other officer returned in accordance with Rule 4(c)(4).

before whom the defendant is brought. At the request of the

attorney for the government any unexecuted warrant shall (3) Initial Appearance. When an arrested or

be returned and cancelled. On or before the return day the summoned defendant first appears before the

person to whom a summons was delivered for service shall court, the judge must proceed under Rule 5.

make return thereof. At the request of the attorney for the

government made at any time while the indictment or

information is pending, a warrant returned unexecuted and

not cancelled or a summons returned unserved or a

duplicate thereof may be delivered by the clerk to the

marshal or other authorized person for execution or service.

[(d) Remand to United States Magistrate for Trial of

Minor Offenses] (Abrogated Apr. 28, 1982, eff. Aug. 1,

1982).

COMMITTEE NOTE

The language of Rule 9 has been amended as part of the general restyling of the Criminal Rules to make them more

easily understood and to make style and terminology consistent throughout the rules. These changes are intended to be

stylistic only, except as noted below.

Rule 9 has been changed to reflect its relationship to Rule 4 procedures for obtaining an arrest warrant or summons.

Thus, rather than simply repeating material that is already located in Rule 4, the Committee determined that where

appropriate, Rule 9 should simply direct the reader to the procedures specified in Rule 4.

Rule 9(a) has been amended to permit ajudge discretion whether to issue an arrest warrant when a defendant fails

to respond to a summons on a complaint. Under the current language of the rule, if the defendant fails to appear, the

judge must issue a warrant. Under the amended version, if the defendant fails to appear and the government requests that
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a warrant be issued, the judge must issue one. In the absence of such a request, the judge has the discretion whether to

do so. This change mirrors language in amended Rule 4(a).

A second amendment has been made in Rule 9(b)(1). The rule has been amended to delete language permitting

the court to set the amount of bail on the warrant. The Committee believes that this language is inconsistent with the

1984 Bail Reform Act. See United States v. Thomas, 992 F. Supp. 782 (D.V.I. 1998) (bail amount endorsed on warrant

that has not been determined in proceedings conducted under Bail Reform Act has no bearing on decision by judge

conducting Rule 40 hearing).

The language in current Rule 9(c)( 1), concerning service of a summons on an organization, has been moved to Rule

4.
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IV. ARRAIGNMENT, AND PREPARATION TITLE IV. ARRAIGNMENT AND

FOR TRIAL PREPARATION FOR TRIAL

Rule 10. Arraignment A 1 Rule 10. Arraignment

Arraignment shall be conducted in open court and > Arraignment must be conducted in open court and must

shall consist of reading the indictment or information to the consist of:

defendant or stating to the defendant the substance of the

charge and calling on the defendant to plead thereto. The (a) ensuring that the defendant has a copy of the

defendant shall be given a copy of the indictment or indictment or information;

information before being called upon to plead.
(b) reading the indictment or information to the

defendant or stating to the defendant the substance

of the charge; and then

(c) asking the defendant to plead to the indictment or

information.

COMMITTEE NOTE

The language of Rule 10 has been amended as part of the general restyling of the Criminal Rules to make them

more easily understood and to make style and terminology consistent throughout the rules. These changes are intended

to be stylistic only.

REPORTER'S NOTES

In publishing the "style" changes to the Federal Rules of Criminal Procedure, the Committee decided to publish

separately any rule that includes what it considered at least one major substantive change. The purpose for this separate

publication is to highlight for the bench and the bar any proposed amendments that the Committee believes will result

in significant changes in current practice. Rule 10 is one of those rules. Another version of Rule 10, which includes

several significant changes, is being published simultaneously in a separate pamphlet. That version includes a proposed

amendment that would permit a defendant to waive altogether an appearance at the arraignment and another amendment

that would permit use of video teleconferencing for arraignments.

Page -48-



Rule 11. Pleas Rule 11. Pleas

(a) Alternatives. (a) Entering a Plea.

(1) In General. A defendant may plead guilty, not guilty, (1) |In General. A defendant may pleauilty,

or nolo contendere. If a defendant refuses to plead, or if a n (with the court's consent) nolo

defendant organization, as defined in 18 U.S.C. § 18, fails to contendere.

appear, the court shall enter a plea of not guilty.
(2) Conditional Plea. With the consent of the

(2) Conditional Pleas. With the approval of the court and court and the government, a defendant may

the consent of the government, a defendant may enter a enter a conditional plea of guilty or nolo

conditional plea of guilty or nolo contendere, reserving in contendere, reserving in writing the right to

writing the right, on appeal from the judgment, to review of have an appellate court review an adverse

the adverse determination of any specified pretrial motion. determination of a specified pretrial motion.

A defendant who prevails on appeal shall be allowed to A defendant who prevails on appeal may then

withdraw the plea. withdraw the plea.

(b) Nolo Contendere. A defendant may plead nolo (3) Nolo Contendere Plea. Before accepting a

contendere only with the consent of the court. Such a plea plea of nolo contendere, the court must

shall be accepted by the court only after due consideration of consider the parties' views and the public

the views of the parties and the interest of the public in the interest in the effective administration of

effective administration of justice. justice.

(4) Failure to Enter a Plea. If a defendant

refuses to enter a plea or if a defendant

organization fails to appear, the court must

enter a plea of not guilty.
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(c) Advice to Defendant. Before accepting a plea of guilty (b) Considering and Accepting a Guklty or Nobl

or nolo contendere, the court must address the defendant Contendere Plea.

personally in open court and inform the defendant of, and

determine that the defendant understands, the following: (1) Advising and Questioning the Defendant

(1) the nature of the charge to which the plea is offered, the Before the court accepts a plea of guilty or

mandatory minimum penalty provided by law, if any, and nol contendere, the defendant may be placed

the maximum possible penalty provided by law, including under oath, and the court must address the

the effect of any special parole or supervised release term, defendant personally in open court. During

the fact that the court is required to consider any applicable this address, the court must inform the

sentencing guidelines but may depart from those guidelines defendant of, and determine that the

under some circumstances, and, when applicable, that the defendant understands, the following:

court may also order the defendant to make restitution to

any victim of the offense; and (A) any 3tatzmort that the defendant givz0

(2) if the defendant is not represented by an attorney, that undLr oath ma, be used against tho

the defendant has the right to be represented by an attorney defondant iRn latur pi secution for -

at every stage of the proceeding, and, if necessary, one will porjur o r false staer

be appointed to represent the defendant; and

(3) that the defendant has the right to plead not guilty or to (B) the right to plead not guilty, or having

persist in that plea if it has already been made, the right to already so pleaded, to persist in that

be tried by a jury and at that trial the right to the assistance plea;

of counsel, the right to confront and cross-examine adverse

witnesses, and the right against compelled self- (C) the right to a jury trial;

incrimination; and
(4) that if a plea of guilty or nolo contendere is accepted by (D) the right to be represented by counsel -

the court there will not be a further trial of any kind, so that and if necessary have the court appoint

by pleading guilty or nolo contendere the defendant waives counsel - at trial and at every other

the right to a trial; and stage of the proceeding;

(5) if the court intends to question the defendant under

oath, on the record, and in the presence of counsel about the (E) the right at trial to confront and cross-

offense to which the defendant has pleaded, that the examine adverse witnesses, to be

defendant's answers may later be used against the defendant protected from compelled self-

in a prosecution for perjury or false statement; and incrimination, to testify and present
evidence, and to compel the attendance

of witnesses;

thkc 50o 'J een'ct e r: S ;^ (F) the defendant's waiver of these trial

r f CZ roSeC coo+; b Adse e f e~- fur o r USA| e. rights if the court accepts a plea of

SAc+e -eA' it Lkst eq4.eS. t guiltyornolocontendere;

dC'c^Ic4v+ 4an S4o ene.+ *O*a 'lt (G) the nature ofeach charge to which the

|eA c ; CA ca 5 ;,)eV .4 k defendant is pleading;
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(6) the terms of any provision in a plea agreement waiving (H) any maximum possible penalty,

the right to appeal or to collaterally attack the sentence. including imprisonment, fine, special

assessment, forfeiture, restitution, and

term of supervised release;

(I) any mandatory minimum penalty;

(J) the court's obligation to apply the
Sentencing Guidelines, and the court's

ado; \; 4>, l~_athor to depart from those

/ guidelines under some circumstances;
and

(K) the terms of any plea-agreement
provision waiving the right to appeal or

to collaterally attack the sentence.

(d) Insuring That the Plea is Voluntary. The court shall (2) Ensuring That a Plea Is Voluntary. Before

not accept a plea of guilty or nolo contendere without first, accepting a plea of guilty or nolo contendere,

by addressing the defendant personally in open court, the court must address the defendant

determining that the plea is voluntary and not the result of personally in open court and determine that

force or threats or of promises apart from a plea agreement. the plea is voluntary and did not result from

The court shall also inquire as to whether the defendant's force, threats, or promises (other than

willingness to plead guilty or nolo contendere results from promises in a plea agreement).

prior discussions between the attorney for the government

and the defendant or the defendant's attorney. (3) Determining the Factual Basis for a Plea.
Before entering judgment on a guilty plea, the

court must determine that there is a factual

basis for the plea.
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(e) Plea Agreement Procedure. (c) Plea Agreement Procedure.

(1) In General. The attorney for the government and the (1) In General. An attorney for the government

attorney for the defendant - or the defendant when acting and the defendant's attorney, or the defendant

pro se - may agree that, upon the defendant's entering a when proceeding pro se, may discuss and

plea of guilty or nolo contendere to a charged offense, or to agree to a plea. The court must not participate

a lesser or related offense, the attorney for the government in these discussions. If the defendant pleads

will: guilty or nolo contendere to eitheirhz4charged

(A) move to dismiss other charges; or offense or a lesser or related offense, the plea

(B) recommend, or agree not to oppose the agreement may specify that the attorney for

defendant's request for a particular sentence or the government will:

sentencing range, or that a particular provision of the

Sentencing Guidelines, or policy statement, or (A) not bring, or will move to dismiss, other

sentencing factor is or is not applicable to the case. charges;

Any such recommendation or request is not binding

on the court; or (B) recommend, or agree not to oppose the

(C) agree that a specific sentence or sentencing defendant's request, that a particular

range is the appropriate disposition of the case, or that sentence or sentencing range is

a particular provision of the Sentencing Guidelines, or appropriate or that a particular

policy statement, or sentencing factor is or is not provision of the Sentencing Guidelines,

applicable to the case. Such a plea agreement is C eS or policy statement, or sentencing

binding on the court once it is accepted by the court. factorijzr not(suchac

The court shall not participate in any discussions oes -recommendation or request does not

between the parties concerning any such plea bind the court); or

agreement. 9'
(C) agree that a specific sentence or

sentencing range is the appropriate
disposition of the case, or that a
particular provision of the Sentencing
Guidelines, or policy statement, or
sentencing factor is or is not applicable

|to ) ed(such a recommendation or request

et S C e e binds the court once the court accepts

(2) Notice of Such Agreement. If a plea agreement has (2) Disclosing a Plea Agreement. The parties

been reached by the parties, the court shall, on the record, must disclose the plea agreement in open

require the disclosure of the agreement in open court or, court when the plea is offered, unless the

upon a showing of good cause, in camera, at the time the court for good cause allows the parties to

plea is offered. If the agreement is of the type specified in disclose the plea agreement in camera.

subdivision (e)(1)(A) or (C), the court may accept or reject

the agreement, or may defer its decision as to the

acceptance or rejection until there has been an opportunity

to consider the presentence report. If the agreement is of the

type specified in subdivision (e)(1)(B), the court shall

advise the defendant that if the court does not accept the

recommendation or request the defendant nevertheless has

no right to withdraw the plea.
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(3) Acceptance of a Plea Agreement. If the court accepts (3) Judicial Consideration of a Plea Agreement.

the plea agreement, the court shall inform the defendant that

it will embody in the judgment and sentence the disposition (A) To the extent the plea agreement is of

provided for in the plea agreement. the type specified in Rule I l(c)(l )(A)
or (C), the court may accept the
agreement, reject it, or defer a decision
until the court has reviewed the
presentence report.

(B) To the extent the plea agreement is of

the type specified in Rule I I (c)(1)(B),

the court must advise the defendant that

the defendant has no right to withdraw
the plea if the court does not follow the
recommendation or request.

(4) Accepting a Plea Agreement. If the court
accepts the plea agreement, it must inform the

defendant that to the extent the plea
agreement is of the type specified in Rule I I

(c)(l)(A) or (C), the agreed disposition will

be included in the judgment.

(4) Rejection of a Plea Agreement. If the court rejects the (5) Rejecting a Plea Agreement. If the court

plea agreement, the court shall, on the record, inform the rejects a plea agreement containing provisions

parties of this fact, advise the defendant personally in open of the type specified in Rule 1 I(c)(I)(A) or

court or, on a showing of good cause, in camera, that the (C), te court must on th e recorA

court is not bound by the plea agreement, afford the

defendant the opportunity to then withdraw the plea, and (A) inform the parties that the court rejects

advise the defendant that if the defendant persists in a guilty the plea agreement;

plea or plea of nolC contendere the disposition of the cae

may be less favorable to the defendant than that (B) advise the defendant personallyt

contemplated by the plea agreement.with w eour2a

dispose~~ ~ the ph aels aoalea

AA r co agreement an give the defendant an
o *A C Ok L4 Se-,r~ Cc~&.,fe opportunity to withdraw the plea; and

(C) advise the defendant personally that if
the plea is not withdrawn, the court may

dispose of the case less favorably
toward the defendant than the plea

agreement contemplated.
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(5) Time of Plea Agreement Procedure. Except for good (d) Withdrawing a Guilty or Nolo Contendere Plea. A

cause shown, notification to the court of the existence of a defendant may withdraw a plea of guilty or nolo

plea agreement shall be given at the arraignment or at such contendere:

other time, prior to trial, as may be fixed by the court.
(1) before the court acceptsp'lea ogilr

for any

reason; or

(2) after the court accepts plea o -guilt, or __let

but before it imposes sentence if:

(A) the court rejects a plea agreement under

Rule II (c)(5); or

l ~~~~~~~~~~~~~~~~~~~~~~~~any
(B) the defendant can show air and just

reason for requesting the withdrawal.
0- AS

(e) Finality of Guil or Nol Contendere Plea. After

t e ourtimposes sentence the defendant may not

withdraw a plea of guilty or nolo contender d

the plea may be set aside only on direct appeal or

hb' motizr. un.de. 28U.3.C. § 22;

Co lo+ea I gzt+cck

Page -54-



(6) Inadmissibility of Pleas, Plea Discussions, and (f) Admissibility or Inadmissibility of a Plea, Plea

Related Statements. Except as otherwise provided in this Discussions, and Related Statements. reeta

paragraph, evidence of the following is not, in any civil or .n ti s

criminal proceeding, admissible against the defendant who t following is not, in any civil or criminal

made the plea or was a participant in the plea discussions: pr ceeding, admissible against the defendant o
ma the plea or was a participant in the pie

(A) a plea of guilty which was later withdrawn; discu sions:

(B) a plea of nolo contendere; (1) a pea of guilty that was later wit rawn;

(C) any statement made in the course of any (2) a ple f nolo contendere;

proceedings under this rule regarding either of the

foregoing pleas; or (3) any state ent made in the urse of any
proceedin under this ru regarding either

(D) any statement made in the course of plea of the foreg ng pleas;

discussions with an attorney for the government

which do not result in a plea of guilty or which result (4) any statement de the course of plea

in a plea of guilty later withdrawn. discussions with ttorney for the

government whic o not result in a plea of

However, such a statement is admissible (i) in any guilty or which r sul*n a plea of guilty later

proceeding wherein another statement made in the course of withdrawn. Ho ever, ch a statement is

the same plea or plea discussions has been introduced and admissible (i) n any proceding wherein

the statement ought in fairness be considered another stat ent made in t course of the

contemporaneously with it, or (ii) in a criminal proceeding same plea r plea discussions h been

for perjury or false statement if the statement was made by introduc d and the statement ough*n fairness

the defendant under oath, on the record, and in the presence be co idered contemporaneously wi it, or

of counsel. (ii) a criminal proceeding for perJur r
l\ fae statement if the statement was mad by

in the p~le.Co of riin'cel

(f) Determining Accuracy of Plea. Notwithstanding the

acceptance of a plea of guilty, the court should not enter a

judgment upon such plea without making such inquiry as

shall satisfy it that there is a factual basis for the plea.

(g) Record of Proceedings. A verbatim record of the (g) Recording the Proceedings. The proceedings

proceedings at which the defendant enters a plea shall be during which the defendant enters a plea must be

made and, if there is a plea of guilty or nolo contendere, the recorded by a court reporter or by a suitable

record shall include, without limitation, the court's advice to recording device. If there is a guilty plea or a nolo

the defendant, the inquiry into the voluntariness of the plea contendere plea, the record must include the

including any plea agreement, and the inquiry into the inquiries and advice to the defendant required

accuracy of a guilty plea. under Rule I (b) and (c).

(h) Harmless Error. Any variance from the procedures (h) Harmless Error. A variance from the

required by this rule which does not affect substantial rights requirements of this rule is harmless error if it does

shall be disregarded. not affect substantial rights.

Site a~~~ss~i~~l:4 V Io MnA h sr;S )0: ) c>; O cat I¢x C, P lecv 02;.SC-Ust oi}
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COMMITTEE NOTE

The languaLeC of' Rulc I I has heen amended and reorganized as part of the general restyling of the Criminal Rules

to make theme more easily understood and to make style and terminology consistent throughout the rules. These changes

are intended to be stylistic only, except as noted below.

Amended Rule I I (b)( I ) requires the court to apprise the defendant of his or her rights before accepting a plea of

guilty or nolo contendere. The list is generally the same as that in the current rule except that the reference to parole has

been removed and the judge is now required under Rule I l(b)(1)(H) to advise the defendant of the possibility of a fine

and special assessment as a part of a maximum possible sentence. Also, the list has been re-ordered.

Rule I I (c)(l)(A) includes a change, which recognizes a common type of plea agreement - that the government

will "not bring" other charges.

The Committee considered whether to address the practice in some courts of using judges to facilitate plea

agreements. The current rule states that "the court shall not participate in any discussions between the parties concerning

such plea agreement." Some courts apparently believe that that language acts as a limitation only upon the judge taking

the defendant's plea and thus permits other judges to serve as facilitators for reaching a plea agreement between the

government and the defendant. See, e.g., United States v. Torres, 999 F.2d 376, 378 (9th Cir. 1993) (noting practice and

concluding that presiding judge had not participated in a plea agreement that had resulted from discussions involving

another judge). The Committee decided to leave the Rule as it is with the understanding that doing so was in no way

intended either to approve or disapprove the existing law interpreting that provision.

Amended Rules 1 1(c)(3) to (5) address the topics of consideration, acceptance, and rejection of a plea agreement.

The amendments are not intended to make any change in practice. The topics are discussed separately because in the

past there has been some question about the possible interplay between the court's consideration of the guilty plea in

conjunction with a plea agreement and sentencing and the ability of the defendant to withdraw a plea. See United States

v. Hyde, 520 U.S. 670 (1997) (holding that plea and plea agreement need not be accepted or rejected as a single unit;

"guilty pleas can be accepted while plea agreements are deferred, and the acceptance of the two can be separated in

time."). Similarly, the Committee decided to more clearly spell out in Rule 11 (d) and 11 (e) the ability of the defendant

to withdraw a plea. See United States v. Hyde, supra.

Amended Rule l(e) is a new provision, taken from current Rule 32(e), that addresses the finality of a guilty or

nolo contendere plea after the court imposes sentence. The provision makes it clear that it is not possible for a defendant

to withdraw a plea after sentence is imposedoA

Currently, Rule I 1 (e)(5) requires that unless good cause is shown, the parties are to give pretrial notice to the court

that a plea agreement exists. That provision has been deleted. First, the Committee believed that although the provision

was originally drafted to assist judges, under current practice few counsel would risk the consequences in the ordinary

case of not informing the court that an agreement exists. Secondly, the Committee was concerned that there might be

rare cases where the parties might agree that informing the court of the existence of an agreement might endanger a

defendant or compromise an on-going investigation in a related case. In the end, the Committee believed that, on

balance, it would be preferable to yenove tlhe provision and reduce the risk of pretrial disclosure.

The reference to a "motion under 28 U.S.C. § 2255" has been changed to the broader term "collateral

attack" to recognize that in some instances a court may grant collateral relief under provisions other than §

2255. See, e.g., United States v. Jeffers, 234 F.3d 277 (5th Cir. 2000) (petition under § 2241 may be

appropriate where remedy under § 2255 is ineffective or inappropriate).
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Rule 12. Pleadings and Motions Before Trial; Defenses Rule 12. Pleadings and Pretrial Motions

and Objections. <aas-

(a) Pleadings and Motions. Pleadings in criminal (a) Pleadings. Irleadings inkriminal proceedingare

proceedings shall be the indictment and the information, and the indictment, the information, and the pleas of

the pleas of not guilty, guilty and nolo contendere. All other not guilty, guilty, and nolo contendere.

pleas, and demurrers and motions to quash are abolished,

and defenses and objections raised before trial which

heretofore could have been raised by one or more of them

shall be raised only by motion to dismiss or to grant

appropriate relief, as provided in these rules.

(b) Pretrial Motions. Any defense, objection, or request (b) Pretrial Motions.

which is capable of determination without the trial of the J af
general issue may be raised before trial by motion. Motions (1) In General.> provisions 1r Rule 47

may be written or oral at the discretion of the judge. The et- P--ipretrial motion/

following must be raised prior to trial:
(2) Motions That May Be Made Before TriaL

(1) Defenses and objections based on defects in the _ TI' pe-iR S may raise by pretrial motion any

institution of the prosecution; or defense, objection, or request that the court
can determine without a trial of the general

(2) Defenses and objections based on defects in the issue.

indictment or information (other than that it fails to show

jurisdiction in the court or to charge an offense which (3) Motions That Must Be Made Before Trial.

objections shall be noticed by the court at any time during The following must be raised before trial:

the pendency of the proceedings); or
(A) a motion alleging a defect in t

(3) Motions to suppress evidence; or iien of the prosecution;

(4) Requests for discovery under Rule 16; or (B) a motion alleging a defect in the
indictment or information - but at any

(5) Requests for a severance of charges or defendants under tim court

Rule 14. may hear a claim that the indictment or
w4\:1* eh information fails to invoke the court's

CaSc IS jurisdiction or to state an offense;

(C) a motion to suppress evidence;

(D) a Rule 14 motion to sever charges or
defendants; and

(E) a Rule 16 motion for discovery.
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(4) Notice of the Government's Intent to Use
Evidence.

(A) At the Government's Discretion. At the
arraignment or as soon afterward as
practicable, the government maytiv>

n s ; _vnoinhe defendant of its intent to
use specified evidence at trial in order
to afford the defendant an opportunity

/ befor~~~e trial under Rule 1 2(b)(3)(C).

DVC ye. (B) At the Defendant's Request. At the
arraignment or as soon afterward as
practicable, the defendant may, in order
to have an opportunity to move to
suppress evidence under Rule
12(b)(3)(C), request notice of the
government's intent to use (in its

evidence-in-chief at trial) any evidence
that the defendant may be entitled to
discover under Rule 16.

(c) Motion Date. Unless otherwise provided by local rule, (c) Motion Deadline. The court mayF the -

the court may, at the time of the arraignment or as soon e or as soon afterward as practicable,

thereafter as practicable, set a time for the making of pretrial 7 set a deadline for the parties to make pretrial

motions or requests and, if required, a later date of hearing. motions and may also schedule a motion hearing.

(d) Notice by the Government of the Intention to Use
Evidence.

(1) At the Discretion of the Government. At the
arraignment or as soon thereafter as is practicable, the
government may give notice to the defendant of its intention
to use specified evidence at trial in order to afford the
defendant an opportunity to raise objections to such
evidence prior to trial under subdivision (b)(3) of this rule.

(2) At the Request of the Defendant. At the arraignment
or as soon thereafter as is practicable the defendant may, in

order to afford an opportunity to move to suppress evidence
under subdivision (b)(3) of this rule, request notice of the
government's intention to use (in its evidence in chief at
trial) any evidence which the defendant may be entitled to
discover under Rule 16 subject to any relevant limitations
prescribed in Rule 16.
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(e) Ruling on Motion. A motion made before trial shall be (d) Ruling on a Motion. The court must decide every

determined before trial unless the court, for good cause, pretrial motion before trial unless it finds good

orders that it be deferred for determination at the trial of the cause to defer a ruling. The court must not defer

general issue or until after verdict, but no such determination ruling on a pretrial motion if the deferral will

shall be deferred if a party's right to appeal is adversely adversely affect a party's right to appeal. When

affected. Where factual issues are involved in determining a factual issues are involved in deciding a motion,

motion, the court shall state its essential findings on the the court must state its essential findings on the

record. record. 3

(f) Effect of Failure To Raise Defenses or Objections. ( Waiver of a Defense, Object' n, or Request. A

Failure by a party to raise defenses or objections or to make party waives any Rulel2(b)X) defense, objection,

requests which must be made prior to trial, at the time set by or request not raised by the deadline the court sets

the court pursuant to subdivision (c), or prior to any under Rule 12(c) or by any extension the court

extension thereof made by the court, shall constitute waiver provides. For good cause, the court may grant

thereof, but the court for cause shown may grant relief from relief from the waiver.

the waiver.

(g) Records. A verbatim record shall be made of all (.aIAll proceedings at a motion hearing,

proceedings at the hearing, including such findings of fact including any findings of fact and conclusions of

and conclusions of law as are made orally. law made by the court, must be recorded by a court
reporter or a suitable recording device.

(h) Effect of Determination. If the court grants a motion (g) Defendant's Continued Custody or Release

based on a defect in the institution of the prosecution or in Status. If the court grants a motion to dismiss

the indictment or information, it may also order that the based on a defect in te

defendant be continued in custody or that bail be continued prosecution, in the indictment, or in the

for a specified time pending the filing of a new indictment or information, it may order the defendant to be

information. Nothing in this rule shall be deemed to affect released or detained under 18 U.S.C. § 3142 for a

the provisions of any Act of Congress relating to periods of specified time until a new indictment or

limitations. information is filed. This rule does not affect any
federal statutory period of limitations.

(i) Production of Statements at Suppression Hearing. (h) Producing Statements at a Suppression

Rule 26.2 applies at a hearing on a motion to suppress Hearing. Rule 26.2 applies at a suppression

evidence under subdivision (b)(3) of this rule. For purposes hearing under Rule 12(b)(3)(C). a suppression

of this subdivision, a law enforcement officer is deemed a hearing, a law enforcement off er is considered

government witness. government witness.

COMMITTEE NOTE

The language of Rule 12 has been amended as part of the general restyling of the Criminal Rules to make them

more easily understood and to make style and terminology consistent throughout the rules. These changes are intended

to be stylistic only, except as noted below. e 4 :o

The last sentence of current Rule 12(a), referring to th ew f "all other pleas, and demurrers and motions

to quash" has been deleted as unnecessary.

Rule 12(b) is modified to more clearly indicate that Rule 47 governs any pretrial motions filed under Rule 12,

including form and content. The new provision also more clearly delineates those motions that must be filed pretrial
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and those that may be filed pretrial. No change in practice is intended.

Rule 12(b)(4) is composed of what is currently Rule 12(d). The Committee believed that that provision, which

addressesthe government's requirementtto disclose discoverable information forthe purpose of facilitatingtimely defense

objections and motions, was more appropriately associated with the pretrial motions specified in Rule 12(b)(3).

Rule 12(c) includes a non-stylistic change. The reference to the "local rule" exception has been deleted to make

it clear that judges should be encouraged to set deadlines for motions. The Committee believed that doing so promotes

more efficient case management, especially when there is a heavy docket of pending cases. Although the rule permits

some discretion in setting a date for motion hearings, the Committee believed that doing so at an early point in the

proceedings would also promote judicial economy.

Moving the language in current Rule 12(d) caused the relettering of the subdivisions following Rule 12(c).

Although amended Rule 12(e) is a revised version of current Rule 1 2(f), the Committee intends to make no change

in the current law regarding waivers of motions or defenses.
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Rule 12.1. Notice of Alibi Rule 12.1. Notice oflAlibi Defense

(a) Notice by Defendant. Upon written demand of the (a) Government's Request for Notice and

attorney for the government stating the time, date, and place Defendant's Response.

at which the alleged offense was committed, the defendant
shall serve within ten days, or at such different time as the (1) Government's Request. The attorney for the

court may direct, upon the attorney for the government a government may request in writing that the

written notice of the defendant's intention to offer a defense defendant notify the attorney for the

of alibi. Such notice by the defendant shall state the specific government of any intended alibi defense.

place or places at which the defendant claims to have been at The request must state the time, date, and

the time of the alleged offense and the names and addresses place of the alleged offense.

of the witnesses upon whom the defendant intends to rely to Qt

establish such alibi. (2) Defendan Response. Within 1 0 days after
the request, orsome other time the court
directs, the defendant must serve written

5i -notice (Leattorney for the government of
any intended alibi defense. The defendant's

- noVtice must state the specific places where the
I!~) defendant claims to have been at the time of

; the alleged offens-eand e name address#,
and telephone number of alibi witnesse'
on whom the defendant tends to rely.

(b) Disclosure of Information and Witness. Within ten (b) Disclosing Governme itnesses. , /

days thereafter, but in no event less than ten days before 94 / CA /

trial, unless the court otherwise directs, the attorney for the (1) Disclosure. If the defendant serves a Rule

government shall serve upon the defendant or the 12.1(a)(2) notice, the attorney for the ()
defendant's attorney a written notice stating the names and government must disclose in writing to the

addresses of the witnesses upon whom the government defendantlr the defendant's attorney e

intends to rely to establish the defendant's presence at the name/ address/j, and telephone number/of

scene of the alleged offense and any other witnesses to be a .n -s4- witnesses the government intends to rely

relied upon to rebut testimony of any of the defendant's alibi on to establish the defendant's presence at the

witnesses. scene of the alleged offense7,(aZdany 1

government rebuttal witnesses to the
defendant's alibi witnesses.

(2) Time to Disclo e. Unless the court directs
otherwise, attorney for the government

, I 2 \ ( by;;;~~mst givej)t. *"o aeiH within
4 3S 10 days after the defendant serves notice of

pt ,S e} ° ~~~~an intended alibi defense under Rule
12.1 (a)(2), but no later than 10 days before

e -trial.
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(c) Continuing Duty to Disclose. If prior to or during trial, (c) Continuing Duty to Disclose. Both the attorney

a party learns of an additional witness whose identity, if for the government and the defendant must

known, should have been included in the information promptly disclose in writing to the other party the

furnished under subdivision (a) or (b), the party shall name, address, and telephone number$ of any

promptly notify the other party or the other party's attorney additional witness if:

of the existence and identity of such additional witness.
(1) the disclosing party learns of the witness

before or during trial; and

(2) the witness should have been disclosed under
Rule 12.1 (a) or (b) if the disclosing party had

learie known of the witnesi

(d) Failure to Comply. Upon failure of either party to (d) Exceptions. For good causthe court may grant an

comply with the requirements of this rule, the court may exception to any requirement of Rule 12.1 (a)-(c).

exclude the testimony of any undisclosed witness offered by

such party as to the defendant's absence from or presence at,

the scene of the alleged offense. This rule shall not limit the
right of the defendant to testify.

(e) Exceptions. For good cause shown, the court may grant (e) Failure to Comply. If a party fails to comply with

an exception to any of the requirements of subdivisions (a) this rule, the court may exclude the testimony of

through (d) of this rule. any undisclosed witness rogarding thz 4efznmlaet'.N
..)-e44_+. This rule does not limit the defendant's right

to testify. . v%+:on

(f) Inadmissibility of Withdrawn Alibi. Evidence of an (f)Inalmissibility of Withdrawn 4i+eteEvidence

intention to rely upon an alibi defense, later withdrawn, or of rho anOto rely on an alibi defense, later

statements made in connections with such intention, is not, fq withdrawn, or o f made n connection

in any civil or criminal proceeding, admissible against the /with that , is not, in any civil or criminal

person who gave notice of the intention. proceeding, admissible against the person who
gave notice of the ite4ts- 1o vo

COMMITTEE NOTE

The language of Rule 12.1 has been amended as part of the general restyling of the Criminal Rules to make them

more easily understood and to make style and terminology consistent throughout the rules. These changes are intended

to be stylistic only, except as noted below.

Current Rules 12.1 (d) and 12. 1 (e) have been switched in the amended rule to improve the organization of the rule.

Finally, the amended rule includes a new requirement that in providing the names and addresses of alibi and any

rebuttal witnesses, the parties must also provide the phone numbers of those witnesses. See Rule 12.1(a)(2), Rule

12.1(b)(1), and Rule 12.1(c). The Committee believed that requiring such information would facilitate locating and

interviewing those witnesses.
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Rule 12.2. Notice of Insanity Defense or Expert Rule 12.2. Notice o4nsanity Defense; Mental

Testimony of Defendant's Mental Condition Examination

(a) Defense of Insanity. If a defendant intends to rely upon (a) Notice of an Insanity Defense. A defendant who

the defense of insanity at the time of the alleged offense, the intends to assert a defense of insanity at the time of

defendant shall, within the time provided for the filing of SC1 the alleged offense must)~notify an attorney for the

pretrial motions or at such later time as the court may direct, government in writing within the time provided for

notify the attorney for the government in writing of such filing a pretrial motion, or at any later time the

intention and file a copy of such notice with the clerk. If court directs. A defendant who fails to do so

there is a failure to comply with the requirements of this cannot rely on an insanity defense. The court

subdivision, insanity may not be raised as a defense. The 9-ImU3..-- for good cause a owthe defendant to

court may for cause shown allow late filing of the notice or > file the notice late, grant additional trial-

grant additional time to the parties to prepare for trial or preparation time, or make other appropriate orders.

make such other order as may be appropriate.

(b) Expert Testimony of Defendant's Mental Condition. (b) Notice of Expert Evidence of a Mental

If a defendant intends to introduce expert testimony relating Condition. If a defendant intends to introduce

to a mental disease or defect or any other mental condition expert evidence relating to a mental disease or

of the defendant bearing upon the issue of guilt, the defect or any other mental condition of the

defendant shall, within the time provided for the filing of defendant bearing on the issue of guilt, the

pretrial motions or at such later time as the court may direct, defendant must - within the time rovided for gie

notify the attorney for the government in writing of such filing'M pretrial motion/or at sate time as t e

intention and file a copy of such notice with the clerk. The - notify an attorney for the G"

court may for cause shown allow late filing of the notice or S government in writing of this intention and file a l

grant additional time to the parties to prepare for trial or copy of the notice with the clerk. The court mat M" l

make such other order as may be appropriate. for good cause allow late filing of dticut il Or
^, gr nt additional time to the rartic to prepare for l

t trial or make any other appropriate order

(c) Mental Examination of Defendant. In an appropriate (c) Mental Examination.

case the court may, upon motion of the attorney for the

government, order the defendant to submit to an examination (1) Authority to Order, 4 amination;

pursuant to 18 U.S.C. 4241 or 4242. No statement made by Procedures. In an appropriate case the court

the defendant in the course of any examination provided for may, upon motion of an attorney for the

by this rule, whether the examination be with or without the government, order the defendant to submit to

consent of the defendant, no testimony by the expert based an examination Pqant sa41 8 U.S.C. § 4241

upon such statement, and no other fruits of the statement or § 4242. c ce. aCor.ac+ E

shall be admitted in evidence against the defendant in any

criminal proceeding except on an issue respecting mental (2) Inadmissibility of a Defendant's Statements.

condition on which the defendant has introduced testimon No statement made by a defendant im-t+he-.l
/. ee*e-e.f any examination conducted under

this rule (whether conducted with or without

the defendant's consent), no testimony by the

I- r nexpert based on the statement, and no other
/ 4A e C & k its 0y%, A o o *C 4506) fruits of the statement may be admitted into

a 11 b X J Lc de -o J .v I 4XIC k c- evidence against the defendant in any

i c+;Ce l e+C 9 ran t a criminal proceeding except on an issue
vrial -jp rcf *,r*4 -oA o r r% a k e 445^ B i gspeet* m ental condition on which the

tr;<lOorefof~o+:on tact car reekedefendant has introduced evidence.

o4-;ev- ar rorv;.+( ovrdersP
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(d) Failure to Comply. If there is a failure to give notice (d) Failure to Comply. If the defendant fails to give

when required by subdivision (b) of this rule or to submit to notice under Rule 12.2(b) or does not submit to an

an examination when ordered under subdivision (c) of this examination when ordered under Rule 12.2(c), the

rule, the court may exclude the testimony of any expert court may exclude any expert evidence from the

witness offered by the defendant on the issue of the defendant on the issue of the defendant's mental

defendant's guilt. disease, mental defect, or any other mental
condition bearing on the defendant's guilt.

(e) Inadmissibility of Withdrawn Intention. Evidence of (e) Inadmissibility of Withdrawn Intention.

an intention as to which notice was given under subdivision Evidence of an intention as to which notice was

(a) or (b), later withdrawn, is not, in any civil or criminal given under Rule 12.2(a) or (b), later withdrawn, is

proceeding, admissible against the person who gave notice not, in any civil or criminal proceeding, admissible

of the intention. against the person who gave notice of the
intention.

COMMITTEE NOTE

The language of Rule 12.2 has been amended as part of the general restyling of the Criminal Rules to make them

more easily understood and to make style and terminology consistent throughout the rules. These changes are intended

to be stylistic only.

REPORTER'S NOTES

In publishing the "style" changes to the Federal Rules of Criminal Procedure, the Committee decided to

publish separately any rule that includes what it considered at least one major substantive change. The purpose for

this separate publication is to highlight for the bench and the bar any proposed amendments that the Committee

believes will result in significant changes in current practice. Rule 12.2 is one of those rules. Although this version

of Rule 12.2 contains only "style" changes, another version of the rule is being published simultaneously in a

separate pamphlet. That version of Rule 12.2 includes five significant amendments.
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Rule 12.3. Notice of Defense Based upon Public Authority Rule 12.3. Notice ofrtublic-Authority Defense

(a) Notice by Defendant; Government Response; (a) f Notice olaDefense and Disclosure of Witnesses.

Disclosure of Witnesses. 4e. c 0,
(1) Notice in General. cfdefendant w4tintends

(1) Defendant's Notice and Government's to assert a defense of actual or believed

Response. A defendant intending to claim a defense exercise of public authority on behalf of a

of actual or believed exercise of public authority on -Vnfenfrcement agency or federal

behalf of a law enforcement or Federal intelligence intelligence agency at the time of the alleged

agency at the time of the alleged offense shall, within ) , .rensemust so notify an attorney for the

the time provided for the filing of pretrial motions or dIc6 government in writing and must file a copy of

at such later time as the court may direct, serve upon the notice with the clerk within the time

the attorney for the Government a written notice of provided for filing a pretrial motion, or at any

such intention and file a copy of such notice with the Se+' later time the court)it.The notice filed

clerk. Such notice shall identify the law enforcement with the clerk must be under seal if the notice

or Federal intelligence agency and any member of identifies a federal intelligence agency Her-

such agency on behalf of which and the period of time M'he' allthzrite the defzndant zla. s to h,.-

in which the defendant claims the actual or believed a isc Jou4Ce

exercise of public authority occurred. If the notice
identifies a Federal intelligence agency, the copy filed (2) Contents of Notice. The notice must contain

with the clerk shall be under seal. Within ten days the following information:

after receiving the defendant's notice, but in no event
less than twenty days before the trial, the attorney for (A) the law/enforcement agency or federal

the Government shall serve upon the defendant or the intelligence agency involved;

defendant's attorney a written response which shall
admit or deny that the defendant exercised the public (B) the agency member on whose behalf the

authority identified in the defendant's notice. defendant claims to have acted; and

(C) the time during which the defendant
claims to have acted with public
authority.

(3) Response to gt. An attorney for the
government must serve a written response on
the defendant or the defendant's attorney
within 10 days after receiving the defendant's
notice, but no later than 20 days before trial.
The response must admit or deny that the
defendant exercised the public authority
identified in the defendant's notice.

Page -65-



(2) Disclosure of Witnesses. At the time that the (4) Disclosing Witnesses.

Government serves its response to the notice or
thereafter, but in no event less than twenty days (A) Government's Request. An attorney for

before trial, the attorney for the Government may the government may request in writing

serve upon the defendant or the defendant's attorney a that the defendant disclose the name,

written demand for the names and addresses of the address, and telephone number of each

witnesses, if any, upon whom the defendant intends to witness the defendant intends to rely on

rely in establishing the defense identified in the to establish a public-authority defense.

notice. Within seven days after receiving the The attorney for the government may

Government's demand, the defendant shall serve upon serve the request when the government

the attorney for the Government a written statement serves its response to the defendant's

of the names and addresses of any such witnesses. notice under Rule 12.3(a)(/), or later,

Within seven days after receiving the defendant's but must serve the reque7( no later than

written statement, the attorney for the Government 20 days before trial. (e 3
shall serve upon the defendant or the defendant's
attorney a written statement of the names and (B) Defendant's Response. Within 7 days

addresses of the witnesses, if any, upon whom the after receiving the government's

Government intends to rely in opposing the defense request, the defendant must serve on an

identified in the notice. attorney for the government a written
statement of the name, address, and
telephone number of each witness.

(C) Government's Reply. Within 7 days
after receiving the defendant's

-< 9 itmateten f lattorney for the
government must serve on the
defendant or the defendant's attorney a
written statement of the name, address,

a ,- y v 9 and telephone numbwer o5 l witness
the government intends to rely on to
oppose the defendant's public-authority
defense.

(3) Additional Time. If good cause is shown, the (5) Additional Time. The court mayJfor good

court may allow a party additional time to comply -S- auselallow a party additional time to comply

with any obligation imposed by this rule. with this rule.

(b) Continuing Duty to Disclose. If, prior to or during trial, (b) Continuing Duty to Disclose. Both an attorney for

a party learns of any additional witness whose identity, if the government and the defendant erthi

known, should have been included in the written statement 9_ must promptly disclose in

furnished under subdivision (a)(2) of this rule, that party writing to the other party the name, address, and

shall promptly notify in writing the other party or the other telephone number of any additional witness if:

party's attorney of the name and address of any such
witness. (1) the disclosing party learns of the witness

before or during trial; and

(2) the witness should have been disclosed under
Rule 12.3(a)(4) if the disclosing party had

l _____________________________________________ _ n(ea rlier rkn own of the w itne-
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(c) Failure to Comply. If a party fails to comply with the (c) Failure to Comply. If a party fails to comply with

requirements of this rule, the court may exclude the this rule, the court may exclude the testimony of

testimony of any undisclosed witness offered in support of any undisclosed witness regarding the public-

or in opposition to the defense, or enter such other order as it authority defense. This rule does not limit the

deems just under the circumstances. This rule shall not limit defendant's right to testify.

the right of the defendant to testify.

(d) Protective Procedures Unaffected. This rule shall be in (d) Protective Procedures Unaffected. This rule does

addition to and shall not supersede the authority of the court not limit the court's authority to issue appropriate

to issue appropriate protective orders, or the authority of the protective orders or to order that any filings be

court to order that any pleading be filed under seal. under seal.

(e) Inadmissibility of Withdrawn Defense Based upon (e) Inadmissibility of Withdrawn4es B ased-

Pu b l ic A u t h o rity . E v id e nc e o f an in te ntio n as to w hic h .ublic &"rt-h E vid en c e of an inte ntio n

notic e w a s give n u nd e r su bd ivisio n ( a) , la te r w ithd r a w n, is a s to w hich notic e w a s g ive n u nde r R ule 12.3( a) ,

not, in a ny c ivil or c r im ina l pr oc e e d ing , a d m is sib le a ga in st late r w ithd ra w n, is n ot, in an y c ivil or c rim ina l

the p e rso n w ho ga ve n o tic e o f the in te ntio n . pr oc e e ding , ad m is sib le a ga in st the pe r son w ho

ga ve notic e of th e in t en tion .

C O M M IT T E E N O T E

Th e la ng ua ge o f R u le 12.3 h as b ee n a m e nd e d a s pa r t o f the ge ne r a l r e sty lin g of the C r im in a l R ule s to m a k e the m

m o re e a sily un de r stoo d a nd to m ak e sty le a nd te r m in olo g y c o nsis te nt th ro ug ho ut the rule s. Th e se c ha ng es a re in te nd e d

to b e sty lis tic only , e x ce p t a s n ote d be low .

T he C o m m itte e c on side r e d th e issue o f w h eth e r ( as c u rr e ntly p r ovid e d in R ule 12.3) a de f e nd a nt c ould inv oke th e

de fe n se o f p ub lic a u tho rity o n e ith e r an a ctu al o r b e lie v ed ex e rc is e o f pu blic au tho rity . Th e C o m m itte e u ltim a te ly

de c ide d th a t a n y at te m p t to p ro vid e th e d ef e n da nt w ith a "righ t" to a sse r t the de f e nse w as n ot a m a tte r w ith in the p ur vie w

o f t he C o m m itte e u n de r t he R u le s E na blin g A c t. Th e C om m itte e de c ide d to r eta in the c u rr e nt la ngu ag e , w h ich

r ec o gniz e s, as a n on sub sta n tive m a tter , tha t if th e de f en da n t in te nds to r a ise th e de fe n se , n otic e m u st be give n. T hus , the

C om m itte e de c id ed n ot to m a ke a ny c ha ng es in t he c u rr e nt ru le re g a rd ing the a v a ila bility of th e de f e nse .

S ub sta ntiv e c h a nge s ha ve b e en m ad e in R ule 12.3( a) ( 4) an d 12.3( b). A s in R ule 12.1 , the C o m m itte e de c ide d to

inc lud e in the r e sty le d r ule the r e qu ir e m e n t t ha t t he p a rtie s pr ov ide t he te le ph on e n um be r s of an y w itne sse s d isc lose d

un de r t he r ule .
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Rule 13. Trial Together of Indictments or Informations Rule 13. Joint Trial of Separate Cases

The court may order two or more indictments or The court may order that separate cases be tried

informations or both to be tried together if the offenses, and together as though brought in a single indictment or

the defendants if there is more than one, could have been information if all offenses and all defendants could have

joined in a single indictment or information. The procedure been joined in a single indictment or information.

shall be the same as if the prosecution were under such

single indictment or information.

COMMITTEE NOTE

The language of Rule 13 has been amended as part of the general restyling of the Criminal Rules to make them

more easily understood and to make style and terminology consistent throughout the rules. These changes are intended

to be stylistic only.
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Rule 14. Relief from Prejudicial Joinder Rule 14. Relief from Prejudicial Joinder

If it appears that a defendant or the government is (a) Relief. If the joinder of offenses or defendants in an

prejudiced by ajoinder of offenses or of defendants in an indictment, an information, or a consolidation for

indictment or information or by such joinder for trial trial appears to prejudice a defendant or the

together, the court may order an election or separate trials of government, the court may order separate trials of

counts, grant a severance of defendants or provide whatever counts, sever the defendants' trials, or provide any

other relief justice requires. In ruling on a motion by a other relief that justice requires.

defendant for severance the court may order the attorney for

the government to deliver to the court for inspection in (b) Defendant's Statements. Before ruling on a

camera any statements or confessions made by the defendant's motion to sever, the court may order the

defendants which the government intends to introduce in attorney for the government to deliver to the court

evidence at the trial. for in camera inspection any defendant's statements
that the government intends to use as evidence.

COMMITTEE NOTE

The language of Rule 14 has been amended as part of the general restyling of the Criminal Rules to make them

more easily understood and to make style and terminology consistent throughout the rules. These changes are intended

to be stylistic only.

The reference to a defendant's "confession" in the last sentence of the current rule has been deleted. The

Committee believed that the reference to the "defendant's statements" in the amended rule would fairly embrace any

confessions or admissions by a defendant.
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Rule 15. Depositions Rule 15. Depositions

(a) When Taken. Whenever due to exceptional (a) When Taken. b e as C 0+

circumstances of the case it is in the interest of justice that

the testimony of a prospective witness of a party be taken (1) In General. A party may move that a

and preserved for use at trial, the court may upon motion of prospective witness be deposed in order to

such party and notice to the parties order that testimony of preserve testimony for trial. The court may

such witness be taken by deposition and that any designated egxcetmotionn

book, paper, document, record, recording, or other material circumstanc 4b and in the interest of

not privileged, be produced at the same time and place. If a justice. If the court orders the deposition to be

witness is detained pursuant to section 3144 of title 18, taken, it may also require the deponent to

United States Code, the court on written motion of the produce at the deposition any designated I,

witness and upon notice to the parties may direct that the - t

witness' deposition be taken. After the deposition has been /th*r -ilgd

subscribed the court may discharge the witness.
(2) Detained Material Witness. A witness who is

01A+rrf&J 0thoL 7 h detained under 18 U.S.C. § 3144 may request

a ir ; ; I c e A ;C I a m ,o ok to be deposed by filing a written motion and
a 10 ef o : v giving notice to the parties. The court may

° a °f, ( o C.al~ a,+ t C LoE'6A(I5, then order that the deposition be taken and

D r As d+ . may discharge the witness after the witness has
signed under oath the deposition transcript.

(b) Notice of Taking. The party at whose instance a (b) Notice.

deposition is to be taken shall give to every party reasonable

written notice of the time and place for taking the deposition. (1) In General. A party seeking to take a

The notice shall state the name and address of each person to deposition must give every other party

be examined. On motion of a party upon whom the notice is reasonable written notice of the deposition's

served, the court for cause shown may extend or shorten the date and location. The notice must state the

time or change the place for taking the deposition. name and address of each deponent. If
requested by a party receiving the notice, the

_ rtpf-g n cange the

VIA a, deposition's date or location.

3 (2) To the Custodial Officer. A party seeking to
take the deposition must also notify the officer
who has custody of the defendant of the
scheduled date and location.
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The officer having custody of a defendant shall be notified (c) Defendant's Presence.

of the time and place set for the examination and shall,

unless the defendant waives in writing the right to be (1) Defendant in Custody. The officer who has

present, produce the defendant at the examination and keep custody of the defendant must produce the

the defendant in the presence of the witness during the defendant at the deposition and keep the

examination, unless, after being warned by the court that defendant in the witness's presence during the

disruptive conduct will cause the defendant's removal from examination, unless the defendant:

the place of the taking of the deposition, the defendant

persists in conduct which is such as to justify exclusion from (A) waives in writing the right to be present;

that place. A defendant not in custody shall have the right to or

be present at the examination upon request subject to such

terms as may be fixed by the court, but a failure, absent good (B) persists in disruptive conduct justifying

cause shown, to appear after notice and tender of expenses in exlusion a erthe court wtwnod th0A

accordance with subdivision (c) of this rule shall constitute a that disruptive conduct will

waiver of that right and of any objection to the taking and result in the defendant's exclusion.

use of the deposition based upon that right.
(2) Defendant Not in Custody. A defendant who

A e-A is not in custody has the right upon request to

be; :ag W off Nabe present at the deposition, subject to any

Ivy conditions imposed by the court. If the

government tenders the defendant's expenses

as provided in Rule 15(d) but the defendant

still fails to appear, the defendant - absent

good cause - waives both the right to appear

and any objection to the taking and use of the

deposition based on that right.

(c) Payment of Expenses. Whenever a deposition is taken (d) Expenses. If the deposition was requested by the

at the instance of the government, or whenever a deposition >-oenment the court may - or if the defendant is

is taken at the instance of a defendant who is unable to bear unable to bear the deposition expensesrthe court -'

the expenses of the taking of the deposition, the court may must - order the government to pay:

direct that the expense of travel and subsistence of the

defendant and the defendant's attorney for attendance at the (1) any reasonable travel and subsistence expenses

examination and the cost of the transcript of the deposition of the defendant and the defendant's attorney

shall be paid by the government. to attend the deposition, and

(2) the deposition 4raniR60Af ostlo

(2)athee -7 t-
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(d) How Taken. Subject to such additional conditions as (e) . Unless these rules or a Burt order provides
the court shall provide, a deposition shall be taken and filed otherwise, a deposition must be led.ll qt
in the manner provided in civil actions except as otherwise Sta" l in the same manner as a deposition in a civil
provided in these rules, provided that (1) in no event shall a action, except that:
deposition be taken of a party defendant without that
defendant's consent, and (2) the scope and manner of (1) A defendant may not be deposed without that
examination and cross-examination shall be such as would defendant's consent.
be allowed in the trial itself. The government shall make
available to the defendant or the defendant's counsel for (2) The scope and manner of the deposition
examination and use at the taking of the deposition any examination and cross-examination must be
statement of the witness being deposed which is in the the same as would be allowed during trial.
possession of the government and to which the defendant
would be entitled at the trial. (3) The government must provide to the defendant

or the defendant's attorney, for use at the
deposition, any statement of the deponent in
the government's possession to which the
defendant would be entitled at trial.

(e) Use. At the trial or upon any hearing, a part or all of a (f) Use as Evidence. A party may use all or part of a
deposition, so far as otherwise admissible under the rules of deposition as provided by the Federal Rules of
evidence, may be used as substantive evidence if the witness Evidence.
is unavailable, as unavailability is defined in Rule 804(a) of
the Federal Rules of Evidence, or the witness gives
testimony at the trial or hearing inconsistent with that
witness' deposition. Any deposition may also be used by any
party for the purpose of contradicting or impeaching the
testimony of the deponent as a witness. If only a part of a
deposition is offered in evidence by a party, an adverse party
may require the offering of all of it which is relevant to the
part offered and any party may offer other parts.

(f) Objections to Deposition Testimony. Objections to (g) Objections. A party objecting to deposition
deposition testimony or evidence or parts thereof and the testimony or evidence must state the grounds for the
grounds for the objection shall be stated at the time of the objection during the deposition.
taking of the deposition. its y R5rere * c+

(g) Deposition by Agreement Not Precluded. Nothing in (h);.gveed Depositionspermitted. The parties may
this rule shall preclude the taking of a deposition, orally or by agreement take and use a deposition with the
upon written questions, or the use of a deposition, by court's consent.
agreement of the parties with the consent of the court.

COMMITTEE NOTE

The language of Rule 15 has been amended as part of the general restyling of the Criminal Rules to make them
more easily understood and to make style and terminology consistent throughout the rules. These changes are intended
to be stylistic only, except as noted below.

In Rule 15(a), the list of materials to be produced has been amended to include the expansive term "data" to reflect
the fact that in an increasingly technological culture, the information may exist in a format not already covered by the
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more conventional list, such as a book or document.

The last portion of current Rule 15(b), dealing with the defendant's presence at a deposition, has been moved to

amended Rule 15(c).

Rule 15(d), which addresses the payment of expenses incurred by the defendant and the defendant's attorney, has

been changed. Under the current rule, if the government requests the deposition, or if the defendant requests the

deposition and is unable to pay for it, the court may direct the government to pay for travel and subsistence expenses for

both the defendant and the defendant's attorney. In either case, the current rule requires the government to pay for the

transcript. Under the amended rule, if the government requested the deposition, the court must require the government

to pay reasonable subsistence and travel expenses and the cost of the deposition transcript. If the defendant is unable to

pay the deposition expenses, the court must order the government to pay reasonable subsistence and travel expenses and

the deposition transcript costs-regardless of who requested the deposition. Although the current rule places no apparent

limits on the amount of funds that should be reimbursed, the Committee believed that insertion of the word "reasonable"

was consistent with current practice.

Rule 15(f) has been revised to more clearly reflect that the admissibility of any deposition taken under the rule is

governed not by the rule itself, but instead by the Federal Rules of Evidence.
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Rule 16. Discovery and Inspection Rule 16. Discovery and Inspection

(a) Governmental Disclosure of Evidence. (a) Government's Disclosure.

(1) Information Subject to Disclosure.
(A) Statement of Defendant. Upon request of a (1) Information Subject to Disclosure.

defendant the government must disclose to the
defendant and make available for inspection, copying, (A) Defendant's Oral Statement. Upon 0-

or photographing: any relevant written or recorded fet f. 1 4I'S request, the government must disclose to

statements made by the defendant, or copies thereof, the defendant the substance of any

within the possession, custody, or control of the relevant oral statement made by the

government, the existence of which is known, or by the defendant, before or after arrest, in

exercise of due diligence may become known, to the response to interrogation by a person the

attorney for the government; that portion of any defendant knew was a government agent

written record containing the substance of any relevant if the government intends to use the

oral statement made by the defendant whether before statement at trial. d e -t 'S
or after arrest in response to interrogation by any a
person then known to the defendant to be a (B) Defendant's Wriften or Recorded

government agent; and recorded testimony of the Statement. Upont request, the

defendant before a grand jury which relates to the government must disclose to the

offense charged. The government must also disclose to defendant, and make available for

the defendant the substance of any other relevant oral inspection, copying, or photographing,

statement made by the defendant whether before or all of the following:

after arrest in response to interrogation by any person
then known by the defendant to be a government agent (i) any relevant written or recorded

if the government intends to use that statement at trial. statement by the defendant if:

Upon request of a defendant which is an organization
such as a corporation, partnership, association, or labor (a) the statement is within the

union, the government must disclose to the defendant government's possession,

any of the foregoing statements made by a person who custody, or control; and

the government contends (1) was, at the time of
making the statement, so situated as a director, officer, (b) the attorney for the

employee or agent as to have been able legally to bind government knows - or

the defendant in respect to the subject of the statement, through due diligence could

or (2) was, at the time of the offense, personally know - that the statement

involved in the alleged conduct constituting the offense exists;
and so situated as a director, officer, employee, or
agent as to have been able legally to bind the defendant (ii) the portion of any written record

in respect to that alleged conduct in which the person containing the substance of any

was involved. relevant oral statement made before
or after arrest if the defendant made
the statement in response to
interrogation by a person the
defendant knew was a government
agent; and

(iii) the defendant's recorded testimony
before a grand jury relating to the
charged offense.
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(C) Organizational Defendant. Upon>
request, if the defendant is an
organization, the government must
disclose to the defendant any statement
described in Rule 16(a)(1)(A) and (B) if
the government contends that the person
making the statement:

(i) was legally able to bind the
defendant regarding the subject of
the statement because of that
person's position as the defendant's
director, officer, employee, or
agent; or

(ii) was personally involved in the
alleged conduct constituting the
offense and was legally able to bind

,NS the defendant regarding that

conduct because of that person's
position as the defendant's director,
officer, employee, or agent.

(B) Defendant's Prior Record. Upon request of the (D) Defendant 's Prior Record. Upon

defendant, the government shall furnish to the request, the government must furnish the

defendant such copy of the defendant's prior criminal defendant with a copy of the defendant's

record, if any, as is within the possession, custody, or prior criminal record that is within the

control of the government, the existence of which is government's possession, custody, or

known, or by the exercise of due diligence may control if the attorney for the

become known, to the attorney for the government. government knows - or through due
diligence could know - that the record
exists.

(C) Documents and Tangible Objects. Upon request (E) Documents and Objects. Upon +Wet o-

of the defendant the government shall permit the defendant's request, the government

defendant to inspect and copy or photograph books, mt rmit the defendant to inspect and

papers, documents, photographs, tangible objects, 0 copy, orlphotographliooks, papers, -,

buildings or places, or copies or portions thereof, documents, data, photographs, tangible

which are within the possession, custody or control of objects, buildings or places, or copies or

the government, and which are material to the portions of any of these items, if the item

preparation of the defendant's defense or are intended is within the government's possession,

for use by the government as evidence in chief at the custody, or control, and:

trial, or were obtained from or belong to the defendant.
(i) the item is material to t

as r c ra *;ii t h e defense;

(ii) the government intends to use the
item in its case-in-chief at trial; or

(iii) the item was obtained from or
belongs to the defendant.
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(D) Reports of Examinations and Tests. Upon (F) Reports of Examinations and Tests.

request of a defendant the government shall permit the request, the government must

defendant to inspect and copy or photograph any permit a defendant to inspect and copy,

results or reports of physical or mental examinations, or photograph the results or reports of

and of scientific tests or experiments, or copies thereof, any physical or mental examination and

which are within the possession, custody, or control of of any scientific test or experiment if:

the government, the existence of which is known, or by

the exercise of due diligence may become known, to (i) the item is within the government's

the attorney for the government, and which are possession, custody, or control;

material to the preparation of the defense or are
intended for use by the government as evidence in (ii) the attorney for the government

chief at the trial. knows -or through due diligence
could know - that the item exists;

and

(iii) the item is material to

f>Oc - ¢ A) SD properatioll->,fthe defense or the
government intends to use the item
in its case-in-chief at trial.

(E) Expert Witnesses. At the defendant's request, the f(G) Expert Testimony. Utponrequest, the

government shall disclose to the defendant a written / government must give ndant a

summary of testimony that the government intends to written summary of any testimony the

use under Rules 702, 703, or 705 of the Federal Rules . d fe"Ja, government intends to use in its case-in-

of Evidence during its case in chief at trial. If the chief at trial under Federal Rules of

government requests discovery under subdivision Evidence 702, 703, or 705. The

(b)(1 )(C)(ii) of this rule and the defendant complies, summary must describe the witness's

the government shall, at the defendant's request, opinions, the bases and reasons for those

disclose to the defendant a written summary of opinions, and the witness's

testimony the government intends to use under Rules qualifications.

702, 703, or 705 as evidence at trial on the issue of the

defendant's mental condition. The summary provided
under this subdivision shall describe the witnesses'
opinions, the bases and the reasons for those opinions,
and the witnesses' qualifications.

(2) Information Not Subject to Disclosure. Except as (2) Information Not Subject to Disclosure.

provided in paragraphs (A), (B), (D), and (E) of subdivision Except as Rule 16(a)(1) provides otherwise,

(a)(l), this rule does not authorize the discovery or this rule does not authorize the discovery or

inspection of reports, memoranda, or other internal inspection of reports, memoranda, or other

government documents made by the attorney for the internal government documents made by the

government or any other government agent investigating or attorney for the government or other

prosecuting the case. Nor does the rule authorize the government agent in connection with t1o-S'

discovery or inspection of statements made by government o c" the case. Nor

witnesses or prospective government witnesses except as auth orize the discovery or

provided in 18 U.S.C. § 3500. inspection of statements made by prospective
government witnesses except as provided in 18

l JS + S ag U.S.C. § 3500.

rosec. L.+
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(3) Grand Jury Transcripts. Except as provided in Rules (3) Grand Jury Transcripts. This rule does not

6, 12(i) and 26.2, and subdivision (a)(1)(A) of this rule, these apply to the discovery or inspection of a grand

rules do not relate to discovery or inspection of recorded jury's recorded proceedings, except as

proceedings of a grand jury. provided in Rules 6, 12(h), 16(a)(1), and 26.2.

[(4) Failure to Call Witness.] (Deleted Dec. 12, 1975)

(b) The Defendant's Disclosure of Evidence. (b) Defendant's Disclosure.

(1) Information Subject to Disclosure.
(A) Documents and Tangible Objects. If the defendant (1) Information Subject to Disclosure.

requests disclosure under subdivision (a)(1)(C) or (D) of this

rule, upon compliance with such request by the government, (A) Documents and Objects. If the defendant

the defendant, on request of the government, shall permit the requests disclosure under Rule

government to inspect and copy or photograph books, 1 6(a)( 1)(E)) and the government

papers, documents, photographs, tangible objects, or copies complies, then the defendant must

or portions thereof, which are within the possession, permit the government, upon request, to

custody, or control of the defendant and which the defendant inspect -andcopy, o-rphotograph books,

intends to introduce as evidence in chief at the trial. papers, documents, data, photographs,

-i e tcopies or portions ofayof these item s,

if:

(i) the item is within the defendant's
possession, custody, or control; and

(ii) the defendant intends to use the
item in the defendant's case-in-
chief at trial.

(B) Reports of Examinations and Tests. If the defendant (B) Reports of Examinations and Tests. If

requests disclosure under subdivision (a)(1)(C) or (D) of this the defendant requests disclosure under

rule, upon compliance with such request by the government, Rule 16(a)(1)(F), then upon compliance

the defendant, on request of the government, shall permit the and the government's request, the

government to inspect and copy or photograph any results or defendant must permit the government

reports of physical or mental examinations and of scientific to inspect and copy, o0photographithe)

tests or experiments made in connection with the particular results or reports of any physical or -

case, or copies thereof, within the possession or control of mental examination and of any scientific

the defendant, which the defendant intends to introduce as test or experiment if:

evidence in chief at the trial or which were prepared by a

witness whom the defendant intends to call at the trial when (i) the item is within the defendant's

the results or reports relate to that witness' testimony. possession, custody, or control; and

(ii) the defendant intends to use the
item in the defendant's case-in-
chief at trial, or intends to call the
witness who prepared the report
and the report relates to the

witness's testimony.
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(C) Expert Witnesses. Under the following circumstances, (C) Expert Testimony. If the defendant

the defendant shall, at the government's request, disclose to requests disclosure under Rule

the government a written summary of testimony that the 16(a)(1)(G), then upon compliance and

defendant intends to use under Rules 702, 703, or 705 of the the government's request, the defendant

Federal Rules of Evidence as evidence at trial: (i) if the must give the government a written

defendant requests disclosure under subdivision (a)(1)(E) of summary of any testimony the defendant

this rule and the government complies, or (ii) if the intends to use as evidence at trial under

defendant has given notice under Rule 12.2(b) of an intent to Federal Rules of Evidence 702, 703, or

present expert testimony on the defendant's mental 705. The summary must describe the

condition. This summary shall describe the witnesses' witness's opinions, the bases and reasons

opinions, the bases and reasons for those opinions, and the for these opinions, and the witness's

witnesses' qualifications. qualifications.

(2) Information Not Subject To Disclosure. Except as to (2) Information Not Subject to Disclosure.

scientific or medical reports, this subdivision does not Except for scientific or medical reports, Rule

authorize the discovery or inspection of reports, memoranda, 16(b)(1) does not authorize discovery or

or other internal defense documents made by the defendant, inspection of:

or the defendant's attorneys or agents in connection with the
investigation or defense of the case, or of statements made (A) reports, memoranda, or other documents

by the defendant, or by government or defense witnesses, or made by the defendant, or the

by prospective government or defense witnesses, to the defendant's attorney or agent, during the

defendant, the defendant's agents or attorneys. case's investigation or defense; or

(B) a statement made to the defendant, or the
defendant's attorney or agent, by:

(i) the defendant;

(ii) a government or defense witness;
or

(iii) a prospective government or
defense witness.

1(3) Failure to Call Witness.] (Deleted Dec. 12, 1975)

(c) Continuing Duty to Disclose. If, prior to or during trial, (c) Continuing Duty to Disclose. A party who

a party discovers additional evidence or material previously discovers additional evidence or material before or

requested or ordered, which is subject to discovery or during trial must promptly disclose its existence to

inspection under this rule, such party shall promptly notify the other party or the court, if:

the other party or that other party's attorney or the court of
the existence of the additional evidence or material. (1) the evidence or material is subject to discovery

or inspection under this rule; and

(2) the other party previously requested, or the
court ordered, its production.
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(d) Regulation of Discovery. (d) Regulating Discovery.
(1) Protective and Modifying Orders. Upon a 7
sufficient showing the court may at any time order that (1) Protective and Modifying Orders. At any time

the discovery or inspection be denied, restricted, or Me t ourt m-afor good causedeny, restrict, or

deferred, or make such other order as is appropriate. defer discovery or inspection, or grant other

Upon motion by a party, the court may permit the party appropriate relief. The court may permit a

to make such showing, in whole or in part, in the form party to show good cause by a written

of a written statement to be inspected by the judge statement that the court will inspect ex parte. If

alone. If the court enters an order granting relief relief is granted, the court must preserve the

following such an ex parte showing, the entire text of entire text of the party's statement under seal.

the party's statement shall be sealed and preserved in
the records of the court to be made available to the
appellate court in the event of an appeal.

(2) Failure To Comply With a Request. If at any (2) Failure to Comply. If a party fails to comply

time during the course of proceedings it is brought to with BiRir6the court may:

the attention of the court that a party has failed to t< * Isl. L r Ie

comply with this rule, the court may order such party (A) order that party to permit the discovery

to permit the discovery or inspection, grant a or inspection; specify its time, place, and

continuance, or prohibit the party from introducing manner; and prescribe other just terms

evidence not disclosed, or it may enter such other order and conditions;

as it deems just under the circumstances. The court
may specify the time, place and manner of making the (B) grant a continuance;

discovery and inspection and may prescribe such terms
and conditions as are just. (C) prohibit that party from introducing the

undisclosed evidence; or

(D) enter any other order that is just under
the circumstances.

(e) Alibi Witnesses. Discovery of alibi witnesses is
governed by Rule 12.1.

COMMITTEE NOTE

The language of Rule 16 has been amended as part of the general restyling of the Criminal Rules to make them

more easily understood and to make style and terminology consistent throughout the rules. These changes are intended

to be stylistic only, except as noted below.

Current Rule 1 6(a)( 1 )(A) is now located in Rule 1 6(a)( 1 )(A), (B), and (C). Current Rule 1 6(a)( 1 )(B), (C), (D), and

(E) have been relettered.

Amended Rule 1 6(b)( 1 )(B) includes a change that may be substantive in nature. Rule 1 6(a)( 1 )(E) and 1 6(a)( 1 )(F)

require production of specified information if the government intends to "use" the information "in its case-in-chief at

trial." The Committee believed that the language in revised Rule 1 6(b)(1 )(B), which deals with a defendant's disclosure

of information to the government, should track the similar language in revised Rule 16(a)(1). In Rule 16(b)(1)(B)(ii),

the Committee changed the current provision which reads: "the defendant intends to introduce as evidence" to the

"defendant intends to use the item . . ." The Committee recognized that this might constitute a substantive change in the

rule but believed that it was a necessary conforming change with the provisions in Rulel 6(a)(1 )(E) and (F), noted supra,

regarding use of evidence by the government.
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In amended Rule 16(d)(1), the last phrase in the current subdivision - which refers to a possible appeal of the

court's discovery order - has been deleted. In the Committee's view, no substantive change results from that deletion.

The language is unnecessary because the court, regardless of whether there is an appeal, will have maintained the record.

Finally, current Rule 16(e), which addresses the topic of notice of alibi witnesses, has been deleted as being

unnecessarily duplicative of Rule 12.1.
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Rule 17. Subpoena Rule 17. Subpoena

(a) For Attendance of Witnesses; Form; Issuance. A (a) Content. A subpoena must state the court's name

subpoena shall be issued by the clerk under the seal of the and the title of the proceeding, include the seal of

court. It shall state the name of the court and the title, if any, the court, and command the witness to attend and

of the proceeding, and shall command each person to whom testify at the time and place the subpoena specifies.

it is directed to attend and give testimony at the time and The clerk must issue a blank subpoena - signed and

place specified therein. The clerk shall issue a subpoena, sealed - to the party requesting itrnd that party)

signed and sealed but otherwise in blank to a party must fill in the blanks before the subpoena is

requesting it, who shall fill in the blanks before it is served. served.

A subpoena shall be issued by a United States magistrate
judge in a proceeding before that magistrate judge, but it

need not be under the seal of the court.

(b) Defendants Unable to Pay. The court shall order at any (b) Defendant Unable to Pay. Upon a defendant's ex

time that a subpoena be issued for service on a named parte application, the court must order that a

witness upon an ex parte application of a defendant upon a subpoena be issued for a named witness if the

satisfactory showing that the defendant is financially unable defendant shows an inability to pay the witness's

to pay the fees of the witness and that the presence of the fees and the necessity of the witness's presence for

witness is necessary to an adequate defense. If the court an adequate defense. If the court orders a subpoena

orders the subpoena to be issued, the costs incurred by the to be issued, the process costs and witness fees will

process and the fees of the witness so subpoenaed shall be be paid in the same manner as those paid for

paid in the same manner in which similar costs and fees are witnesses the government subpoenas.

paid in case of a witness subpoenaed in behalf of the
government.

(c) For Production of Documentary Evidence and of (c) Producing Documents and Objects.

Objects. A subpoena may also command the person to L A GeC n V -c .

whom it is directed to produce the books, papers, documents (1)(subpoena may order the witness to produce

or other objects designated therein. The court on motion any books, papers, documents, data, or other

made promptly may quash or modify the subpoena if objects the subpoena designates. The court

compliance would be unreasonable or oppressive. The court may direct the witness to produce the

may direct that books, papers, documents or objects designated items in court before trial or before

designated in the subpoena be produced before the court at a they are to be offered in evidence. When the

time prior to the trial or prior to the time when they are to be items arrive, the court may permit the parties

offered in evidence and may upon their production permit and their attorneys to inspect all or part of

the books, papers, documents or objects or portions thereof them. b I r Pt Od: : ^5
to be inspected by the parties and their attorneys. kAs bse allOre%'

(2)X On motion made promptly, the court may
quash or modify the subpoena if compliance
would be unreasonable or oppressive.
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(d) Service. A subpoena may be served by the marshal, by a (d) Service. A marshal,(deputy marshal, or any

deputy marshal or by any other person who is not a party and nonparty who is at least 18 years oldrmay serve a

who is not less than 18 years of age. Service of a subpoena subpoena. The server must deliver a copy of the

shall be made by delivering a copy thereof to the person subpoena to the witness and must tender to the

named and by tendering to that person the fee for I day's witness one day's witness-attendance fee and the

attendance and the mileage allowed by law. Fees and legal mileage allowance. The server need not tender

mileage need not be tendered to the witness upon service of the attendance fee or mileage allowance when the

a subpoena issued in behalf of the United States or an officer United States, a federal officer, or a federal agency

or agency thereof. has requested the subpoena.

(e) Place of Service. (e) Place of Service.
(1) In United States. A subpoena requiring the

attendance of a witness at a hearing or trial may be (1) In the United States. A subpoena requiring a

served at any place within the United States. witness to attend a hearing or trial may be
served at any place within the United States.

(2) Abroad. A subpoena directed to a witness in a
foreign country shall issue under the circumstances and (2) In a Foreign Country. If the witness is in a

in the manner and be served as provided in Title 28, foreign country, 28 U.S.C. § 1783 governs the

U.S.C., § 1783. subpoena's service.

(f) For Taking Depositions; Place of Examination. (1) (Deposition Subpoena.
(1) Issuance. An order to take a deposition authorizes

the issuance by the clerk of the court for the district in (1) Issuance. A court order to take a deposition

which the deposition is to be taken of subpoenas for authorizes the clerk in the district where the

the persons named or described therein. deposition is to be taken to issue a subpoena
for any witness named or described in the

(2) Place. The witness whose deposition is to be taken order.
may be required by subpoena to attend at any place
designated by the trial court, taking into account the (2) Place. After considering the convenience of

convenience of the witness and the parties. the witness and the parties, the court may
order - and the subpoena may require - the

witness to appear anywhere the court
designates. C_°li' > a. FA^C1tf*

(g) Contempt. Failure by any person without adequate (g) Contempt. The courimay hold in contempt a

excuse to obey a subpoena served upon that person may be witness who, without adequate excuse, disobeys a

deemed a contempt of the court from which the subpoena subpoena issued by a federal court in that district.

issued or of the court for the district in which it issued if it
was issued by a United States magistrate judge.

(h) Information Not Subject to Subpoena. Statements (h) Information Not Subject to a Subpoena. No party

made by witnesses or prospective witnesses may not be may subpoena a statement of a witness or of a

subpoenaed from the government or the defendant under this prospective witness under this rule. Rule 26.2

rule, but shall be subject to production only in accordance governs the production of the statement/
with the provisions of Rule 26.2.

en e4 5; +rt 4.4C ae o ehl Ke ^ e >,A Aefx L

I*$ ;Sf ̀ 41tC ju '5 C OJ OT..-4 ;4 Ax p .$. C. P tale Ce).
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COMMITTEE NOTE

The language of RulIc 17 huas been aiendcd as part of the general restyling of the Criminal Rules to make thcm

more easily understood and to nakc st\ le and terncilnology consistent throughout the rules. [hicsc changes are intended

to be stylistic only, except as noted belo\e.

A potential substantive change has been made in Rule 1 7(c)( 1); the word "data" has been added to the list of matters

that may be subpoenaed. The Committee believed that inserting that term will reflect the fact that in an increasingly

technological culture, the information may exist in a format not already covered by the more conventional list, such as

a book or document.

Rule 17(g) has been amended to more clearly set oilt the authority of a court and a magistrate
judge to find a witness in contempt.

Psoe -R -



Rule 17.1. Pretrial Conference Rule 17.1. Pretrial Conference

At any time after the filing of the indictment or information On its own, or on a party's motion, the court may

the court upon motion of any party or upon its own motion hold one or more pretrial conferences to promote a fair

may order one or more conferences to consider such matters and expeditious trial. When a conference ends, the court

as will promote a fair and expeditious trial. At the must prepare and file a memorandum of any matters

conclusion of a conference the court shall prepare and file a agreed to during the conference. The government may not

memorandum of the matters agreed upon. No admissions use any statement made during the conference by the

made by the defendant or the defendant's attorney at the defendant or the defendant's attorney unless it is in

conference shall be used against the defendant unless the writmg an igned by the defendant and the defendant's

admissions are reduced to writing and signed by the attorney.
defendant and the defendant's attorney. This rule shall not be ;
invoked in the case of a defendant who is not represented by
counsel.

COMMITTEE NOTE

The language of Rule 17.1 has been amended as part of the general restyling of the Criminal Rules to make them

more easily understood and to make style and terminology consistent throughout the rules. These changes are intended

to be stylistic only, except as noted below.

Current Rule 17.1 prohibits the court from holding a pretrial conference where the defendant is not represented by

counsel. It is unclear whether this would bar such a conference when the defendant invokes the constitutional right to

self-representation. See Faretta v. California, 422 U.S. 806 (1975). The amended version makes clear that a pretrial

conference may be held in these circumstances. Moreover, the Committee believed that pretrial conferences might be

particularly useful in those cases where the defendant is proceeding pro se.
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V. VENUE TITLE V. VENUE

Rule 18. Place of Prosecution and Trial Rule 18. Place of Prosecution and Trial

Except as otherwise permitted by statute or by these rules, Unless a statute or these rules permit otherwise, the

the prosecution shall be had in a district in which the offense government must prosecute an offense in a district ifi-R.
was committed. The court shall fix the place of trial within hr1e the offense was committed. The court must set the
the district with due regard to the convenience of the place of trial within the district with due regard for the
defendant and the witnesses and the prompt administration convenience of the defendant and the witnesses, and the
of justice. prompt administration of justice.

COMMITTEE NOTE

The language of Rule 18 has been amended as part of the general restyling of the Criminal Rules to make them
more easily understood and to make style and terminology consistent throughout the rules. These changes are intended
to be stylistic only.

Rule 19. Rescinded. Rule 19. [Peeeinded.J
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Rule 20. Transfer From the District for Plea and Rule 20. Transfer for Plea and Sentence
Sentence

(a) Indictment or Information Pending. A defendant (a) Consent to Transfer. A prosecution may be

arrested, held, or present in a district other than that in which transferred from the district where the indictment or

an indictment or information is pending against that information is pending, or from which a warrant on

defendant may state in writing a wish to plead guilty or nolo a complaint has been issued, to the district where

contendere, to waive trial in the district in which the the defendant is arrested, held, or present, if:

indictment or information is pending, and to consent to
disposition of the case in the district in which that defendant (1) the defendant states in writing a wish to plead

was arrested, held, or present, subject to the approval of the guilty or nolo contendere and to waive trial in

United States attorney for each district. Upon receipt of the the district where the indictment, information,

defendant's statement and of the written approval of the or complaint is pending, consents in writing to

United States attorneys, the clerk of the court in which the the court's disposing of the case in the
indictment or information is pending shall transmit the transferee district, and files the statement in

papers in the proceeding or certified copies thereof to the the transferee district; and
clerk of the court for the district in which the defendant is
arrested, held, or present, and the prosecution shall continue (2) the United States attorneys in both districts

in that district. approve the transfer in writing.

(b) Clerk's Duties. After receiving the defendant's
statement and the required approvals, the clerk
where the indictment, information, or complaint is
pending must send the file, or a certified copy, to
the clerk in the transferee district.

(b) Indictment or Information Not Pending. A defendant
arrested, held, or present, in a district other than the district
in which a complaint is pending against that defendant may
state in writing a wish to plead guilty or nolo contendere, to
waive venue and trial in the district in which the warrant was
issued, and to consent to disposition of the case in the
district in which that defendant was arrested, held, or
present, subject to the approval of the United States attorney
for each district. Upon filing the written waiver of venue in
the district in which the defendant is present, the prosecution
may proceed as if venue were in such district.

(c) Effect of Not Guilty Plea. If after the proceeding has (c) Effect of a Not Guilty Plea. If the defendant
been transferred pursuant to subdivision (a) or (b) of this pleads not guilty after the case has been transferred
rule the defendant pleads not guilty, the clerk shall return the under Rule 20(a), the clerk must return the papers to

papers to the court in which the prosecution was the court where the prosecution began, and that
commenced, and the proceeding shall be restored to the court must restore the proceeding to its docket. The

docket of that court. The defendant's statement that the defendant's statement that the defendant wished to

defendant wishes to plead guilty or nolo contendere shall not plead guilty or nolo contendere is not, in any civil
be used against that defendant. or criminal proceeding, admissible against the

defendant.
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(d) Juveniles. A juvenile (as defined in 18 U.S.C. § 5031) (d) Juveniles.
who is arrested, held, or present in a district other than that

in which the juvenile is alleged to have committed an act in (1) Consent to Transfer. A juvenile, as defined in

violation of a law of the United States not punishable by 18 U.S.C. § 5031, may be proceeded against as

death or life imprisonment may, after having been advised a juvenile delinquent in the district where the

by counsel and with the approval of the court and the United juvenile is arrested, held, or present, if:

States attorney for each district, consent to be proceeded
against as ajuvenile delinquent in the district in which the (A) the alleged offense that occurred in the

juvenile is arrested, held, or present. The consent shall be other district is not punishable by death

given in writing before the court but only after the court has or life imprisonment;

apprised the juvenile of the juvenile's rights, including the
right to be returned to the district in which the juvenile is (B) an attorney has advised the juvenile;

alleged to have committed the act, and of the consequences
of such consent. (C) the court has informed the juvenile of

the juvenile's rights - including the
right to be returned to the district where
the offense allegedly occurred - and the
consequences of waiving those rights;

(D) the juvenile, after receiving the court's
information about rights, consents in
writing to be proceeded against in the
transferee district, and files the consent
in the transferee district;

(E) the United States attorneys for both
districts approve the transfer in writing;
and

(F) the transferee court approves the
transfer.

(2) Clerk's Duties. After receiving the juvenile's
written consent and the required approvals, the

clerk where the indictmen;oMnformation)
complaint is pending or where the alleged ,

offense occurred must send the file, or a
certified copy, to the clerk in the transferee
district.

COMMITTEE NOTE

The language of Rule 20 has been amended as part of the general restyling of the Criminal Rules to make them

more easily understood and to make style and terminology consistent throughout the rules. These changes are intended

to be stylistic only, except as noted below.
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New Rule 20(d)(2) applies to juvenile cases and has been added to parallel a similar provision in new Rule

20(b). The new provision provides that after the court has determined that the provisions in Rule 20(d)(1) have been

completed and the transfer is approved, the file (or certified copy) must be transmitted from the original court to the

transferee court.

Page -88-



Rule 21. Transfer From the District for Trial Rule 21. Transfer for Trial IgoviS By

(a) For Prejudice in the District. The court upon motion of (a) For Prejudice. Upon the defendant's motion, the

the defendant shall transfer the proceeding as to that court must transfer the proceeding

defendant to another district whether or not such district is defendant to another district if the court is satisfied

specified in the defendant's motion if the court is satisfied that so great a prejudice against the defendant exists

that there exists in the district where the prosecution is in the transferring district that the defendant cannot

pending so great a prejudice against the defendant that the obtain a fair and impartial trial there.

defendant cannot obtain a fair and impartial trial at any place
fixed by law for holding court in that district.

(b) Transfer in Other Cases. For the convenience of (b) For Convenience. Upon the defendant's motion,

parties and witnesses, and in the interest of justice, the court the court may transfer the proceeding, or one or

upon motion of the defendant may transfer the proceeding as mr cn 7. that defendant to another district

to that defendant or any one or more of the counts thereof to as for the convenience of the parties and witnesses and

another district. 0 in the interest of justice.

(c) Proceedings on Transfer. When a transfer is ordered (c) Proceedings on Transfer. When the court orders a

the clerk shall transmit to the clerk of the court to which the transfer, the clerk must send to the transferee

proceeding is transferred all papers in the proceeding or -- di-st-rict7te Tl~er a certified copy eo-ii and any bail

duplicates thereof and any bail taken, and the prosecution taken. The prosecution will then continue in the

shall continue in that district. transferee district.

(d) Time to File a Motion to Transfer. A motion to
transfer may be made at or before arraignment or at
any other time the court or these rules prescribe.

COMMITTEE NOTE

The language of Rule 21 has been amended as part of the general restyling of the Criminal Rules to make them

more easily understood and to make style and terminology consistent throughout the rules. These changes are intended

to be stylistic only.

Amended Rule 2 l(d) consists of what was formerly Rule 22. The Committee believed that the substance of Rule

22, which addressed the issue of the timing of motions to transfer, was more appropriate for inclusion in Rule 21.
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E Tr nA f crC .re

|Rule 22. Time of Motion to Transfer Rule 2241.iti to File a MFtirn to Ti

A motion to transfer under these rules may be made at or [Reseidet.

before arraignment or at such other time as the court or these

[rules may prescribe.

COMMITTEE NOTE

Rule 22 has been abrogated. The substance of the rule is now located in Rule 21(d).
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VI. TRIAL TITLE VI. TRIAL

Rule 23. Trial by Jury or by the Court Rule 23. Jury or Nonjury Trial

(a) Trial by Jury. Cases required to be tried by jury shall (a) Jury Trial. If the defendant is entitled to a jury

be so tried unless the defendant waives a jury trial in writing trial, the trial must be by jury unless:

with the approval of the court and the consent of the
government. (1) the defendant waives a jury trial in writing;

(2) the government consents; and

(3) the court approves.

(b) Jury of Less Than Twelve. Juries shall be of 12 but at (b) Jury Size.
any time before verdict the parties may stipulate in writing
with the approval of the court that the jury shall consist of (1) In General. A jury consists of 12 persons

any number less than 12 or that a valid verdict may be unless this rule provides otherwise.
returned by a jury of less than 12 should the court find it
necessary to excuse one or more jurors for any just cause (2) Stipulation for a Smaller Jury. At any time

after trial commences. Even absent such stipulation, if the before the verdict, the parties may, with the

court finds it necessary to excuse a juror for just cause after court's approval, stipulate in writing that:

the jury has retired to consider its verdict, in the discretion of
the court a valid verdict may be returned by the remaining (A) the jury may consist of fewer than 12

1 1 jurors. persons; or

(B) a jury of fewer than 12 persons may
return a verdict if the court finds it
necessary to excuse a juror for good
cause after the trial begins.

(3) Court Orderfor a Jury of 11. After the jury
has retired to deliberate, the court may
permit ajury of 11 persons to return a
verdict, even without a stipulation by the
parties, if the court finds good cause to
excuse a juror.

(c) Trial Without a Jury. In a case tried without ajury the (c) Nonjury Trial. In a case tried without ajury, the

court shall make a general finding and shall in addition, on court must find the defendant guilty or not guilty.

request made before the general finding, find the facts If a party requests before the finding of guilty or

specially. Such findings may be oral. If an opinion or not guilty, the court must state its specific
memorandum of decision is filed, it will be sufficient if the findings of fact in open court or in a written

findings of fact appear therein. decision or opinion.

COMMITTEE NOTE

The language of Rule 23 has been amended as part of the general restyling of the Criminal Rules to make them

more easily understood and to make style and terminology consistent throughout the rules. These changes are intended
to be stylistic only.

In current Rule 23(b), the term "just cause" has been replaced with the more familiar term "good cause," that

appears in other rules. No change in substance is intended.
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Rule 24. Trial Jurors Rule 24. Trial Jurors

(a) Examination. The court may permit the defendant or (a) Examination.
the defendant's attorney and the attorney for the government
to conduct the examination of prospective jurors or may (1) In General. The court may examine

itself conduct the examination. In the latter event the court prospective jurors or may permit the attorneys

shall permit the defendant or the defendant's attorney and for the parties to do so.
the attorney for the government to supplement the
examination by such further inquiry as it deems proper or (2) Court Examination. If the court examines the

shall itself submit to the prospective jurors such additional jurors, it must permit the attorneys for the

questions by the parties or their attorneys as it deems proper. parties to:

(A) ask further questions that the court
considers proper; or

(B) submit further questions that the court
may ask if it considers them proper.

(b) Peremptory Challenges. If the offense charged is (b) Peremptory Challenges. Each side is entitled to

punishable by death, each side is entitled to 20 peremptory the number of peremptory challenges to prospective

challenges. If the offense charged is punishable by jurors specified below. The court may allow
imprisonment for more than one year, the government is additional peremptory challenges to multiple

entitled to 6 peremptory challenges and the defendant or defendants, and may allow the defendants to

defendants jointly to 10 peremptory challenges. If the exercise those challenges separately or jointly.
offense charged is punishable by imprisonment for not more
than one year or by fine or both, each side is entitled to 3 (1) Capital Case. Each side has 20 peremptory

peremptory challenges. If there is more than one defendant, challenges when the government seeks the

the court may allow the defendants additional peremptory death penalty.
challenges and permit them to be exercised separately or
jointly. (2) Other Felony Case. The government has 6

peremptory challenges and the defendant or
defendants jointly have 10 peremptory
challenges when the defendant is charged with
a crime punishable by imprisonment of more
than one year.

(3) Misdemeanor Case. Each side has 3
peremptory challenges when the defendant is
charged with a crime punishable by fine,
imprisonment of one year or less, or both.
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(c) Alternate Jurors. (c) Alternate Jurors.

(1) In General. The court may empanel no more than (1) In General. The court may impanel up to 6
6 jurors, in addition to the regular jury, to sit as alternate alternate jurors to replace any jurors who are
jurors. An alternate juror, in the order called, shall replace a unable to perform or who are disqualified from
juror who becomes or is found to be unable or disqualified to performing their duties.
perform juror duties. Alternate jurors shall (i) be drawn in
the same manner, (ii) have the same qualifications, (iii) be (2) Procedure.
subject to the same examination and challenges, and (iv)
take the same oath as regularjurors. An alternate juror has (A) Alternate jurors must have the same
the same functions, powers, facilities and privileges as a qualifications and be selected and sworn
regular juror. in the same manner as any other juror.

(B) Alternate jurors replace jurors in the
same sequence in which the alternates
were selected. An alternate juror who
replaces ajuror has the same authority as
the other jurors.

n

(2) Peremptory Challenges. In addition to challenges (3) R f& W fAlternate Jurors. The court may
otherwise provided by law, each side is entitled to I retain alternate jurors after the jury retires to
additional peremptory challenge if 1 or 2 alternate jurors are deliberate. The court must ensure that a
empaneled, 2 additional peremptory challenges if 3 or 4 retained alternate does not discuss the case
alternate jurors are empaneled, and 3 additional peremptory with anyone until that alternate replaces a juror
challenges if 5 or 6 alternate jurors are empaneled. The or is discharged. If an alternate replaces a
additional peremptory challenges may be used to remove an juror after deliberations have begun, the court
alternate juror only, and the other peremptory challenges must instruct the jury to begin its deliberations
allowed by these rules may not be used to remove an anew.
alternate juror.

(4) Peremptory Challenges. Each side is entitled
(3) Retention ofAlternate Jurors. When the jury to the number of additional peremptory

retires to consider the verdict, the court in its discretion may challen t rospective alternate jurors
retain the alternate jurors during deliberations. If the court ced beay be used only to
decides to retain the alternate jurors, it shall ensure that they remove alternate jurors.
do not discuss the case with any other person unless and
until they replace a juror during deliberations. If an alternate (A) One or Two Alternates. One additional
replaces a regular juror after deliberations have begun, the peremptory challenge is permitted when
court shall instruct the jury to begin its deliberations anew. one or two alternates are impaneled.

(B) Three or Four Alternates. Two
additional peremptory challenges are

Ih /SC- permitted when three or four alternates

a d ot ; are impaneled.

Ce 1I1 i (C) Five or Six Alternates. Three additional

peremptory challenges are permitted
when five or six alternates are

l___________________________________________________ impaneled.
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COMMITTEE NOTE

The language of Rule 24 has been amended as part of the general restyling of the Criminal Rules to make them

more easily understood and to make style and terminology consistent throughout the rules. These changes are intended

to be stylistic only, except as noted below.

In restyling Rule 24(a), the Committee deleted the language that authorized the defendant to conduct voir dire of

prospective jurors. The Committee believed that the current language was potentially ambiguous and could lead one

incorrectly to conclude that a defendant, represented by counsel, could personally conduct voir dire or additional voir

dire. The Committee believed that the intent of the current provision was to permit a defendant to participate personally

in voir dire only if the defendant was acting pro se. Amended Rule 24(a) refers only to attorneys for the parties, i.e., the

defense counsel and the attorney for the government, with the understanding that if the defendant is not represented by

counsel, the court may still, in its discretion, permit the defendant to participate in voir dire. In summary, the Committee

intends no change in practice.

Finally, the rule authorizes the court in multi-defendant cases to grant additional peremptory challenges to the

defendants. If the court does so, the prosecution may request additional challenges in a multi-defendant case, not to

exceed the total number available to the defendants jointly. The court, however, is not required to equalize the number

of challenges where additional challenges are granted to the defendant.
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Rule 25. Judge; Disability Rule 25. Judge's Disability

(a) During Trial. If by reason of death, sickness or other (a) During Trial. Any judge regularly sitting in or
disability the judge before whom a jury trial has commenced assigned to the court may complete a jury trial if:
is unable to proceed with the trial, any other judge regularly
sitting in or assigned to the court, upon certifying familiarity (1) the judge before whom the trial began cannot
with the record of the trial, may proceed with and finish the proceed because of death, sickness, or other
trial. disability; and

(2) the judge completing the trial certifies
familiarity with the trial record.

(b) After Verdict or Finding of Guilt. If by reason of (b) After a Verdict or Finding of Guilty.
absence, death, sickness or other disability the judge before 27Iv Gcne e1 .
whom the defendant has been tried is unable to perform the (1),(After a verdict or finding of guilty, any judge
duties to be performed by the court after a verdict or finding regularly sitting in or assigned to a court may
of guilt, any other judge regularly sitting in or assigned to complete the court's duties if the judge who
the court may perform those duties; but if that judge is presided at trial cannot perform those duties
satisfied that a judge who did not preside at the trial cannot because of absence, death, sickness, or other
perform those duties or that it is appropriate for any other disability.
reason, that judge may grant a new trial. 6- r4A+; n5 ah). Tf.. 1

(2) ,1he successor judge may grant a new trial if
satisfied that:

(A) a judge other than the one who presided
at the trial cannot perform the post-trial
duties; or

(B) a new trial is necessary for some other
reason.

COMMITTEE NOTE

The language of Rule 25 has been amended as part of the general restyling of the Criminal Rules to make them
more easily understood and to make style and terminology consistent throughout the rules. These changes are intended
to be stylistic only.

Rule 25(b)(2) addresses the possibility of a new trial when ajudge determines that no other judge could perform
post-trial duties or when the judge determines that there is some other reason for doing so. The current rule indicates
that those reasons must be "appropriate." The Committee, however, believed that a better term would be "necessary,"
because that term includes notions of manifest necessity. No change in meaning or practice is intended.
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Rule 26. Taking of Testimony Rule 26. TakinWTestimony

In all trials the testimony of witnesses shall be taken orally tr,'a/the testimony of witnesses must be

in open court, unless otherwise provided by an Act of taken Win open court, unless otherwise provided by

Congress, or by these rules, the Federal Rules of Evidence, f Gongress or by rules adopted under 28 U.S.C.

or other rules adopted by the Supreme Court. §§ 2072-2077.

COMMITTEE NOTE

The language of Rule 26 has been amended as part of the general restyling of the Criminal Rules to make them

more easily understood and to make style and terminology consistent throughout the rules. These changes are intended

to be stylistic only CICeO¢1 S hS b' ol

.7
REPORTER'S NOTES

In publishing the "style" changes to the Federal Rules of Criminal Procedure, the Committee decided to publish

separately any rule that includes what it considered at least one major substantive change. The purpose for this separate

publication is to highlight for the bench and the bar any proposed amendments that the Committee believes will result

in significant changes in current practice. Rule 26 is one of those rules. This proposed revision of Rule 26 includes only

style changes. Another version of Rule 26, which includes an amendment that would authorize a court to receive

testimony from a remote location, is being published simultaneously in a separate pamphlet.

Rule 26(a) is amended, by deleting the word "orally," to accommodate witnesses who are

not able to present oral testimony in open court and may need, for example, a sign language

interpreter. The change conforms the rule, in that respect, to Federal Rule of Civil Procedure 43.
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Rule 26.1. Determination of Foreign Law Rule 26.1. Foreign Law Determination

A party who intends to raise an issue concerning the law of A party intending to raise an issue of foreign law

a foreign country shall give reasonable written notice. The must provide the court and all parties with reasonable

court, in determining foreign law, may consider any relevant written notice. Issues of foreign law are questions of law,

material or source, including testimony, whether or not but in deciding such issues a court may consider any

submitted by a party or admissible under the Federal Rules relevant material or source - including testimony -

of Evidence. The court's determination shall be treated as a without regard to the Federal Rules of Evidence.

ruling on a question of law.

COMMITTEE NOTE

The language of Rule 26.1 has been amended as part of the general restyling of the Criminal Rules to make them

more easily understood and to make style and terminology consistent throughout the rules. These changes are intended

to be stylistic only.
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Rule 26.2. Production of Witness Statements Rule 26.2. Producing a Witness's Statement

(a) Motion for Production. After a witness other than the (a) Motion to Produce. After a witness other than the

defendant has testified on direct examination, the court, on defendant has testified on direct examination, the

motion of a party who did not call the witness, shall order court, on motion of a party who did not call the

the attorney for the government or the defendant and the witness, must order an attorney for the government

defendant's attorney, as the case may be, to produce, for the or the defendant and the defendant's attorney, the

examination and use of the moving party, any statement of to produce, for the examination and

the witness that is in their possession and that relates to the use of the moving party, any statement of the

subject matter concerning which the witness has testified. ;witness that is inL. possession and that relates to
hA~e: the subject matter of the witness s's testimony.

(b) Production of Entire Statement. If the entire contents (b) Producing the Entire Statement. If the entire

of the statement relate to the subject matter concerning statement relates to the subject matter of the

which the witness has testified, the court shall order that the witness's testimony, the court must order that the

statement be delivered to the moving party. statement be delivered to the moving party.

(c) Production of Excised Statement. If the other party (c) Producing a Redacted Statement. If the party who

claims that the statement contains privileged information or called the witness claims that the statement contains

matter that does not relate to the subject matter concerning information that is privileged or does not relate to

which the witness has testified, the court shall order that it the subject matter of the witness's testimony, the

be delivered to the court in camera. Upon inspection, the court must inspect the statement in camera. After

court shall excise the portions of the statement that are excising any privileged or unrelated portions, the

privileged or that do not relate to the subject matter court must order delivery of the redacted statement

concerning which the witness has testified, and shall order to the moving party. If the defendant objects to an

that the statement, with such material excised, be delivered excision, the court must preserve the entire

to the moving party. Any portion of the statement that is statement with the excised portion indicated, under

withheld from the defendant over the defendant's objection seal, as part of the record.

must be preserved by the attorney for the government, and, if
the defendant appeals a conviction, must be made available
to the appellate court for the purpose of determining the
correctness of the decision to excise the portion of the
statement.

(d) Recess for Examination of Statement. Upon delivery (d) Recess to Examine a Statement. The court may

of the statement to the moving party, the court, upon recess the proceedings to allow time for a party to

application of that party, may recess the proceedings so that examine the statement and prepare for its use.

counsel may examine the statement and prepare to use it in
the proceedings.

(e) Sanction for Failure to Produce Statement. If the (e) Sanction for Failure to Produce or Deliver a

other party elects not to comply with an order to deliver a Statement. If the party who called the witness

statement to the moving party, the court shall order that the disobeys an order to produce or deliver a statement,

testimony of the witness be stricken from the record and that the court must strike the witness's testimony from

the trial proceed, or, if it is the attorney for the government the record. If an attorney for the government

who elects not to comply, shall declare a mistrial if required disobeys the order, the court must declare a mistrial

by the interest of justice. if justice so requires.
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(f) Definition. As used in this rule, a "statement" of a (f) Definition. As used in this rule, a witness's

witness means: "statement" means:

(1) a written statement made by the witness that is (1) a written statement that the witness makes and

signed or otherwise adopted or approved by the signs, or otherwise adopts or approves;

witness;
(2) a substantially verbatim, contemporaneously

(2) a substantially verbatim recital of an oral statement recorded recital of the witness's oral statement

made by the witness that is recorded that is contained in any recording or any

contemporaneously with the making of the oral transcription of a recording; or

statement and that is contained in a stenographic,
mechanical, electrical, or other recording or a (3) the witness's statement to a grand jury,

transcription thereof; or however taken or recorded, or a transcription
of such a statement.

(3) a statement, however taken or recorded, or a
transcription thereof, made by the witness to a grand

jury.

(g) Scope of Rule. This rule applies at a suppression (g) Scope. This rule applies at trial, at a suppression

hearing conducted under Rule 12, at trial under this rule, and hearing under Rule 12, and to the extent specified in

to the extent specified: the following rules:

(1) in Rule 32(c)(2) at sentencing; (1) Rule 5.1(h) (preliminary hearing);

(2) in Rule 32.1(c) at a hearing to revoke or modify (2) Rule 32(h)(2) (sentencing);
probation or supervised release;

(3) Rule 32.1(e) (hearing to revoke or modify

(3) in Rule 46(i) at a detention hearing; probation or supervised release);

(4) in Rule 8 of the Rules Governing Proceedings (4) Rule 46(j) (detention hearing); and

under 28 U.S.C. § 2255; and
(5) Rule 8 of the Rules Governing Proceedings

(5) in Rule 5.1 at a preliminary examination. under 28 U.S.C. § 2255.

COMMITTEE NOTE

The language of Rule 26.2 has been amended as part of the general restyling of the Criminal Rules to make them

more easily understood and to make style and terminology consistent throughout the rules. These changes are intended

to be stylistic only, except as noted below.

Current Rule 26.2(c) states that if the court withholds a portion of a statement, over the defendant's objection,

"the attorney for the government" must preserve the statement. The Committee believed that the better rule would be

for the court to simply seal the entire statement as a part of the record, in the event that there is an appeal.

Also, the terminology in Rule 26.2(c) has been changed. The rule now speaks in terms of a "redacted"

statement instead of an "excised" statement. No change in practice is intended.

Finally, the list of proceedings has been placed in numerical order by rule in Rule 26.2(g).
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Rule 26.3. Mistrial Rule 26.3. Mistrial

Before ordering a mistrial, the court shall provide an Before ordering a mistrial, the court must give each

opportunity for the government and for each defendant to defendant and the government an opportunity to comment

comment on the propriety of the order, including whether on the propriety of the order, to state whether that party

each party consents or objects to a mistrial, and to suggest consents or objects, and to suggest alternatives.

any alternatives.

COMMITTEE NOTE

The language of Rule 26.3 has been amended as part of the general restyling of the Criminal Rules to make them

more easily understood and to make style and terminology consistent throughout the rules. These changes are intended

to be stylistic only.
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| Rule 27. Proof of Official Record Rule 27. f Official Record

An official record or an entry therein or the lack of such a A party may prove an official record, an entry in
record or entry may be proved in the same manner as in civil such a record, or the lack of a record or entry in the same
actions. manner as in a civil action.

COMMITTEE NOTE

The language of Rule 27 has been amended as part of the general restyling of the Criminal Rules to make them more
easily understood and to make style and terminology consistent throughout the rules. These changes are intended to be
stylistic only.
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Rule 28. Interpreters Rule 28. Interpreters

The court may appoint an interpreter of its own selection The court may select, appoint, and Fithe

and may fix the reasonable compensation of such interpreter. reasonable compensation for an interpreter. The

Such compensation shall be paid out of funds provided by compensation must be paid from funds provided by law

law or by the government, as the court may direct. or by the government, as the court may direct.

COMMITTEE NOTE

The language of Rule 28 has been amended as part of the general restyling of the Criminal Rules to make them more

easily understood and to make style and terminology consistent throughout the rules. These changes are intended to be

stylistic only.
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Rule 29. Motion for Judgment of Acquittal Rule 29. Motion forliudgment of Acquittal

(a) Motion Before Submission to Jury. Motions for (a) Before Submission to the Jury. After the

directed verdict are abolished and motions for judgment of government closes its evidence or after the close of

acquittal shall be used in their place. The court on motion of all the evidence, the court on the defendant's

a defendant or of its own motion shall order the entry of motion must enter a judgment of acquittal of any

judgment of acquittal of one or more offenses charged in the 2 `terins t which the evidence is insufficient to

indictment or information after the evidence on either side is for sustain a conviction. The court may on its own

closed if the evidence is insufficient to sustain a conviction consider whether the evidence is insufficient to

of such offense or offenses. If the defendant's motion for sustain a conviction. If the court denies a motion

judgment of acquittal at the close of the evidence offered by J/1udgment of acquittal at the close of the

the government is not granted, the defendant may offer ^ government's evidence, the defendant may offer

evidence without having reserved the right. evidence without having reserved the right to do so.

(b) Reservation of Decision on Motion. The court may (b) Reserving Decision. The court may reserve

reserve decision on a motion for judgment of acquittal, decision on a motion for judgment of acquittal,

proceed with the trial (where the motion is made before the proceed with the trial (where the motion is made

close of all the evidence), submit the case to the jury and before the close of all the evidence), submit the case

decide the motion either before the jury returns a verdict or - to the jury),and decide the motion either before the

after it returns a verdict of guilty or is discharged without jury returns a verdict or after it returns a verdict of

having returned a verdict. If the court reserves a decision, it guilty or is discharged without having returned a

must decide the motion on the basis of the evidence at the verdict. If the court reserves decision, it must decide

time the ruling was reserved. the motion on the basis of the evidence at the time
the ruling was reserved.

(c) Motion After Discharge of Jury. If the jury returns a (c) After Jury Verdict or Discharge.

verdict of guilty or is discharged without having returned a T:w -re r a eMo+.*^

verdict, a motion for judgment of acquittal may be made or (1).fn-Geffnmt. A defendant may move for

renewed within 7 days after the jury is discharged or within judgment of acquittal, or renew such a motion,

such further time as the court may fix during the 7-day within 7 days after a guilty verdict or after the

period. If a verdict of guilty is returned the court may on court discharges the jury, whichever is later, or

such motion set aside the verdict and enter judgment of within any other time the courtf during the

acquittal. If no verdict is returned the court may enter 7-day period. Sce

judgment of acquittal. It shall not be necessary to the making Wke

of such a motion that a similar motion has been made prior (2) Ruling onfMotion. If the jury has returned a

to the submission of the case to the jury. guilty verdict, the court may set aside the

verdict and enter an acquittal. If the jury has

failed to return a verdict, the court may enter

oL, judgment of acquittal.
'?el "I rCd

(3) No Prior Motio lA defendant is not required

-To fiorjudgment of acquittal before the

court submits the case to the jury as a

prerequisite for making such a motion after

jury discharge.
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(d) Same: Conditional Ruling on Grant of Motion. If a (d) Conditional Ruling on a Motion for a New Trial.
motion for judgment of acquittal after verdict of guilty under
this Rule is granted, the court shall also determine whether (1) Motion for a New Trial. If the court enters a
any motion for a new trial should be granted if the judgment judgment of acquittal after a guilty verdict, the

of acquittal is thereafter vacated or reversed, specifying the court must also conditionally determine
grounds for such determination. If the motion for a new trial whether any motion for a new trial should be

is granted conditionally, the order thereon does not affect the granted if the judgment of acquittal is later
finality of the judgment. If the motion for a new trial has vacated or reversed. The court must specify the
been granted conditionally and the judgment is reversed on reasons for that determination.
appeal, the new trial shall proceed unless the appellate court
has otherwise ordered. If such motion has been denied (2) Finality. The court's order conditionally
conditionally, the appellee on appeal may assert error in that granting a motion for a new trial does not
denial, and if the judgment is reversed on appeal, subsequent affect the finality of the judgment of acquittal.
proceedings shall be in accordance with the order of the
appellate court. (3) Appeal.

(A) Grant of a Motion for a New Trial. If the
court conditionally grants a motion for a

_,2,~~ Tew ~tria and an appellate court later
reverses the judgment of acquittal, the
trial court must proceed with the new
trial unless the appellate court orders
otherwise.

(B) Denial of a Motion for a New Trial. If
the court conditionally denies a motion
for a new trial, an appellee may assert
that the denial was erroneous. If the
appellate court later reverses the
judgment of acquittal, the trial court
must proceed as the appellate court
directs.

COMMITTEE NOTE

The language of Rule 29 has been amended as part of the general restyling of the Criminal Rules to make them more

easily understood and to make style and terminology consistent throughout the rules. These changes are intended to be
stylistic only, except as noted below.

In Rule 29(a), the first sentence abolishing "directed verdicts" has been deleted because it is unnecessary. The
rule continues to recognize that a judge may sua sponte enter a judgment of acquittal.

Rule 29(c)(1) addresses the issue of the timing of a motion for acquittal. The amended rule now includes language
that the motion must be made within 7 days after a guilty verdict or after the judge discharges the jury, whichever occurs
later. That change reflects the fact that in a capital case or in a case involving criminal forfeiture, for example, the jury
may not be discharged until it has completed its sentencing duties. The court may still set another time for the defendant
to make or renew the motion, if it does so within the 7-day period.
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Rule 29.1. Closing Argument 29.1. Closing Argument

After the closing of evidence the prosecution shall open the Closing arguments proceed in the following order:

argument. The defense shall be permitted to reply. The
prosecution shall then be permitted to reply in rebuttal. (a) the government argues;

(b) the defense argues; and

(c) the government rebuts.

COMMITTEE NOTE

The language of Rule 29.1 has been amended as part of the general restyling of the Criminal Rules to make them

more easily understood and to make style and terminology consistent throughout the rules. These changes are intended

to be stylistic only.
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Rule 30. Instructions Rule 30. Jury Instructions

At the close of the evidence or at such earlier time during (a) In General. Any party may request in writing that
the trial as the court reasonably directs, any party may file the court instruct the jury on the law as specified in
written requests that the court instruct the jury on the law as the request. The request must be made at the close
set forth in the requests. At the same time copies of such of the evidence or at any earlier time during the trial
requests shall be furnished to all parties. The court shall that the court reasonably directs. When the request
inform counsel of its proposed action upon the requests prior is made, the requesting party must furnish a copy to
to their arguments to the jury. The court may instruct the every other party.
jury before or after the arguments are completed or at both
times. No party may assign as error any portion of the charge (b) Ruling on a Request. The court must inform the
or omission therefrom unless that party objects thereto parties before closing arguments how it intends to
before the jury retires to consider its verdict, stating rule on the requested instructions.
distinctly the matter to which that party objects and the
grounds of the objection. Opportunity shall be given to make (c) Time for Giving Instructions. The court may
the objection out of the hearing of the jury and, on request of instruct the jury before or after the arguments are
any party, out of the presence of the jury. completed, or at both times.

(d) Objections to Instructions. A party who objects to
any portion of the instructions or to a failure to give
a requested instruction must inform the court of the
specific objection and the grounds for the objection
before the jury retires to deliberate. An opportunity
must be given to object out of the jury's hearing
and, on request, out of the jury's presence.

COMMITTEE NOTE

The language of Rule 30 has been amended as part of the general restyling of the Criminal Rules to make them more
easily understood and to make style and terminology consistent throughout the rules. These changes are intended to be
stylistic only, except as noted, below.

Rule 30(d) has been changed to clarify what, if anything, counsel must do to preserve error regarding an instruction
or failure to instruct. The rule retains the requirement of a contemporaneous and specific objection (before thejury retires
to deliberate). As the Supreme Court recognized in Jones v. United States, 527 U.S.373,388(1999), read literally, current
Rule 30 could be construed to bar any appellate review when in fact a court may conduct a limited review under a plain
error standard. The topic of plain error is not addressed in Rule 30 because it is already covered in Rule 52. No change
in practice is intended by the amendment.

REPORTER'S NOTES

In publishing the "style" changes to the Federal Rules of Criminal Procedure, the Committee decided to publish
separately any rule that includes what it considered at least one major substantive change. The purpose for this
separate publication is to highlight for the bench and the bar any proposed amendments that the Committee believes
will result in significant changes in current practice. Rule 30 is one of those rules. This proposed revision of Rule 30
includes only proposed style changes. Another version of Rule 30 includes a substantive amendment that would
authorize a court to require the parties to file requests for instructions before trial. That version of Rule 30 is being
published simultaneously in a separate pamphlet.
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Rule 31. Verdict Rule 31. Jury Verdict

(a) Return. The verdict shall be unanimous. It shall be (a) Return. The jury must return its verdict t udge

returned by the jury to the judge in open court. in open court. The verdict must be unanimous.

(b) Several Defendants. If there are two or more (b) Partial Verdicts, Mistrial, and Retrial.
defendants, the jury at any time during its deliberations may
return a verdict or verdicts with respect to a defendant or (1) Multiple Defendants. If there are multiple

defendants as to whom it has agreed; if the jury cannot agree defendants, the jury may return a verdict at any

with respect to all, the defendant or defendants as to whom it time during its deliberations as to any

does not agree may be tried again. defendant aswhom it has agreed.
l avouch

(2) Multiple Counts. If the jury cannot agree on
all counts as to any defendant, the jurx may
return a verdict on those counts which it
has agreed. on

O on *C or twore

(3) Mistrial an4Retrial. If the jury cannot agree
on a verdict a ounts, the court may

PK declare a mistriair -ia ose counts. The
government may retry any defendant on any

on -- unt. which the jury could not agree.

(c) Conviction of Less Offense. The defendant may be (c) Lesser Offense or Attempt. A defendant may be

found guilty of an offense necessarily included in the offense found guilty of any of the following:

charged or of an attempt to commit either the offense
charged or an offense necessarily included therein if the (1) an offense necessarily included in the offense

attempt is an offense. charged;

(2) an attempt to commit the offense charged; or

(3) an attempt to commit an offense necessarily
included in the offense charged, if the attempt
is an offense in its own right.

(d) Poll of Jury. After a verdict is returned but before the (d) Jury Poll. After a verdict is returned but before the

jury is discharged, the court shall, on a party's request, or jury is discharged, the court must on a party's

may on its own motion, poll the jurors individually. If the request, or may on its own, poll the jurors

poll reveals a lack of unanimity, the court may direct the individually. If the poll reveals a lack of unanimity,

jury to deliberate further or may declare a mistrial and the court may direct the jury to deliberate further or

discharge the jury. may declare a mistrial and discharge the jury.

(e) Criminal Forfeiture. [Abrogated]2'o) CIm i. ri rv. feilum . [Abl1mateJ]

2 Supreme Court approved amendment in April 2000. The amendments take effect on December 1, 2000. unless Congress takes

action otherwise.
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COMMITTEE NOTE

The language of Rule 31 has been amended as part ofthe general restyling ofthe Criminal Rules to make them more

easily understood and to make style and terminology consistent throughout the rules. These changes are intended to be
stylistic only.

Rule 3 l(b) has been amended to clarify that a jury may return partial verdicts, either as to multiple defendants or
multiple counts, orboth. See, e.g., UnitedStates v. Cunningham, 145 F.3d 1385, 1388-89 (D.C. Cir. 1998) (partial verdicts
on multiple defendants and counts). No change in practice is intended.
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VII. JUDGMENT TITLE VII. POST-CONVICTION PROCEDURES

Rule 32. Sentence and Judgment Rule 32. Sentencing and Judgment

(f) Definitions. For purposes of this rule - (a) Definitions. The following definitions apply under
this rule:

(1) "victim" means any individual against whom an
offense has been committed for which a sentence is to (J)2 "Victim" means an individual against whom
be imposed, but the right of allocution under the defendant committed an offense for which
subdivision (c)(3)(E) may be exercised instead by - the court will impose sentence.

(A) a parent or legal guardian if the victim is sZ)j "Crime of violence or sexual abuse" means:
below the age of eighteen years or incompetent; or

(A) a crime that involves the use, attempted
(B) one or more family members or relatives use, or threatened use of physical force

designated by the court if the victim is deceased or against another's person or property; or
incapacitated;

(B) a crime under 18 U.S.C. §§ 2241-2248
if such person or persons are present at the or §§ 2251-2257.
sentencing hearing, regardless of whether the
victim is present; and

(2) "crime of violence or sexual abuse" means a crime
that involved the use or attempted or threatened use of
physical force against the person or property of
another, or a crime under chapter 1 09A of title 18,
United States Code.

(a) In General; Time for Sentencing. When a presentence (b) Time of Sentencing.
investigation and report are made under subdivision (b)(1),
sentence should be imposed without unnecessary delay (1) In General. The court must impose sentence
following completion of the process prescribed by without unnecessary delay.
subdivision (b)(6). The time limits prescribed in subdivision
(b)(6) may be either shortened or lengthened for good cause. (2) Changing Time Limits. The court may, for

good cause, change any time limits prescribed
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(b) Presentence Investigation and Report. (c) Presentence Investigation.
(1) When Made. The probation officer must make a

presentence investigation and submit a report to the (1) Required Investigation.
court before sentence is imposed unless:

(A) the court finds that the information in the (A) In General. The probation officer must
record enables it to exercise its sentencing conduct a presentence investigation and
authority meaningfully under 18 U.S.C. § 3553; submit a report to the court before it
and imposes sentence unless:
(B) the court explains this finding on the record.

Notwithstanding the preceding sentence, a (i) 18 U.S.C. § 3593(c) or another
presentence investigation and report, or other statute requires otherwise; or
report containing information sufficient for the
court to enter an order of restitution, as the court (ii) the court finds that the information
may direct, shall be required in any case in which in the record enables it to
restitution is required to be ordered. meaningfully exercise its

sentencing authority under 18
U.S.C. § 3553, and the court
explains its finding on the record.

(B) Restitution. If the law requires
restitution, the probation officer must
conduct an investigation and submit a
report that contains sufficient
information for the court to order
restitution.

(2) Presence of Counsel. On request, the defendant's (2) Interviewing the Defendant. The probation
counsel is entitled to notice and a reasonable officer who interviews a defendant as part of a
opportunity to attend any interview of the defendant by presentence investigation must, on request,
a probation officer in the course of a presentence give the defendant's attorney notice and a
investigation. reasonable opportunity to attend the interview.

(3) Nondisclosure. The report must not be submitted
to the court or its contents disclosed to anyone unless
the defendant has consented in writing, has pleaded
guilty or nolo contendere, or has been found guilty.
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(4) Contents of the Presentence Report. The (d) Presentence Report.
presentence report must contain -

(A) information about the defendant's history .O 2 The presentence report
and characteristics, including any prior criminal | iiimcontain the following information:
record, financial condition, and any circumstances / sv
that, because they affect the defendant's behavior, (A) the defendant's history and
may be helpful in imposing sentence or in characteristics, including:
correctional treatment;
(B) the classification of the offense and of the (i) any prior criminal record;

defendant under the categories established by the
Sentencing Commission under 28 U.S.C. § (ii) the defendant's financial condition;
994(a), as the probation officer believes to be and
applicable to the defendant's case; the kinds of
sentence and the sentencing range suggested for (iii) any circumstances affecting the
such a category of offense committed by such a defendant's behavior that may be
category of defendant as set forth in the helpful in imposing sentence or in
guidelines issued by the Sentencing Commission correctional treatment;
under 28 U.S.C. § 994(a)(1); and the probation
officer's explanation of any factors that may (B) the lcindz of szatznoc and the senteng
suggest a different sentence - within or without range pros ided by-the Sznton"cng
the applicable guideline - that would be more CG.11111 -;w11 ' auidl and the
appropriate, given all the circumstances; /roblt offiche 'explanation zf an |
(C) a reference to any pertinent policy s ementftors that nlay Fggzd a more
issued by the Sentencing Commissio nder 28 i
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(D) verified information, stated in a 3 (#) verified information, stated in a
nonargumentative style, containing an assessment nonargumentative style, that assesses the
of the financial, social, psychological, and financial, social, psychological, and
medical impact on any individual against whom medical impact on any individual against
the offense has been committed; whom the offense has been committed;
(E) in appropriate cases, information about the

nature and extent of nonprison programs and C (I) when appropriate, the nature and extent
resources available for the defendant; of nonprison programs and resources
(F) in appropriate cases, information sufficient available to the defendant;

for the court to enter restitution;
(G) any report and recommendation resulting ' (7) when the law permits the court to order

from a study ordered by the court under 18 U.S.C. restitution, information sufficient for
§ 3552(b); and such an order;
(H) any other information required by the court.

E () if the court orders a study under 18
U.S.C. § 3552(b), any resulting report
and recommendation; and

i'> ($) any other information that the court
requires.

(5) Exclusions. The presentence report must exclude: (2) Exclusions. The presentence report must
(A) any diagnostic opinions that, if disclosed, exclude the following:
might seriously disrupt a program of
rehabilitation; (A) any diagnoses that, if disclosed, might
(B) sources of information obtained upon a seriously disrupt a rehabilitation
promise of confidentiality; or program;
(C) any other information that, if disclosed,

might result in harm, physical or otherwise, to the (B) any sources of information obtained
defendant or other persons. upon a promise of confidentiality; and

(C) any other information that, if disclosed,
might result in physical or other harm to
the defendant or others.
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(6) Disclosure and Objections. (e) Disclosing the Report and Recommendation.

(A) Not less than 35 days before the sentencing (1) Time to Disclose. Unless the defendant has
hearing - unless the defendant waives this consented in writing, the probation officer
minimum period - the probation officer must must not submit a presentence report to the
furnish the presentence report to the defendant, court or disclose its contents to anyone until
the defendant's counsel, and the attorney for the the defendant has pleaded guilty or nolo
Government. The court may, by local rule or in contendere, or has been found guilty.
individual cases, direct that the probation officer
not disclose the probation officer's (2) Minimum Required Notice. The probation
recommendation, if any, on the sentence. officer must give the presentence report to the

defendant, the defendant's attorney, and the
attorney for the government at least 35 days
before sentencing unless the defendant waives
this minimum period.

(3) Sentence Recommendation. By local rule or
by order in a case, the court may direct the
probation officer not to disclose to anyone
other than the court the officer's
recommendation on the sentence.

(B) Within 14 days after receiving the (f) Objecting to the Report.
presentence report, the parties shall communicate
in writing to the probation officer, and to each (1) Time to Object. Within 14 days after
other, any objections to any material information, receiving the presentence report, the parties
sentencing classifications, sentencing guideline must state in writing any objections, including
ranges, and policy statements contained in or objections to material information, sentencing
omitted from the presentence report. After guideline ranges, and policy statements
receiving objections, the probation officer may contained in or omitted from the report.
meet with the defendant, the defendant's attorney,
and the attorney for the Government to discuss (2) Serving Objections. An objecting party must
those objections. The probation officer may also A h P provide a copy of its objections to other
conduct a further investigation and revise the -Wparty and to the probation officer.
presentence report as appropriate.

(3) Action on Objections. After receiving
objections, the probation officer may meet
with the parties to discuss the objections. The
probation officer may then investigate further
and revise the presentence report as
appropriate.
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(C) Not later than 7 days before the sentencing (g) Submitting the Report. At least 7 days before
hearing, the probation officer must submit the sentencing, the probation officer must submit to the
presentence report to the court, together with an court and to the parties the presentence report and
addendum setting forth any unresolved an addendum containing any unresolved objections,
objections, the grounds for those objections, and the grounds for those objections, and the probation
the probation officer's comments on the officer's comments on them.
objections. At the same time, the probation officer
must furnish the revisions of the presentence
report and the addendum to the defendant, the
defendant's counsel, and the attorney for the
Government.

(D) Except for any unresolved objection under
subdivision (b)(6)(B), the court may, at the
hearing, accept the presentence report as its
findings of fact. For good cause shown, the court
may allow a new objection to be raised at any
time before imposing sentence.

h, SK Notice of Possible Departure from Sentencing
Guidelines. Before the court may depart from
the Guidelines calculation on a ground not
identified as a ground for departure either in

e presentence report or in a prehearing
submission bf aiptthe court must give the
parties reasonable notice that it is
contemplating such a departure. The notice

A g r o un44.~i44. ground on which
the court is contemplating a departure.

rm LS (4 C L-S
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(c) Sentence. (i) Sentencing.
(1) Sentencing Hearing. At the sentencing hearing,

the court must afford counsel for the defendant and for (1) In General. At sentencing, the court:
the Government an opportunity to comment on the
probation officer's determinations and on other matters (A) must verify that the defendant and the
relating to the appropriate sentence, and must rule on defendant's attorney have read and
any unresolved objections in the presentence report. discussed the presentence report and any
The court may, in its discretion, permit the parties to addendum to the report;
introduce testimony or other evidence on the to
objections. For each matter controverted, the court (B) must givelhe defendant and *m
must make either a finding on the allegation or a 4&fomdant n...Ja written summary
determination that no finding is necessary because the of- or summarize in camera - any
controverted matter will not be taken into account in, information excluded from the
or will not affect, sentencing. A written record of these presentence report under Rule 32(d)(2)
findings and determinations must be appended to any on which the court will rely in
copy of the presentence report made available to the sentencing, and give them a reasonable
Bureau of Prisons. opportunity to comment on that

information;
(2) Production of Statements at Sentencing
Hearing. Rule 26.2(a)-(d) and (f) applies at a (C) must allow the parties' attorneys to
sentencing hearing under this rule. If a party elects not/ comment on the probation officer's
to comply with an order under Rule 26.2(a) to delive determinations and other matters relating
statement to the movant, the court may not consid to an appropriate sentence; and
the affidavit or testimony of the witness whose
statement is withheld. (D) may, for good cause, allow a party to

make a new objection at any time before
at V% A 1+ Or -icy r sentence is imposed. 4

arz vetD-^ey { D e zC-+Oj~~~~~~~~~~~rlyan

+kCe J oc J A e (2) Introducing Evidence roducng Statements.
The court may perm'the parties to introduce
evidence on the obj ctions. If a witness
testifies at sentenci g, Rule 26.2(a)-(d) and (f)
applies. If aparty not 081pi Tia

_9 Rule 26.22 order to produce a witness's
statement, the court must not consider that
witness's testimony.

Page -1 15-



(3) Imposition of Sentence. Before imposing sentence, the (3) Court Determinations. At sentencing, the
court must: court:

(A) verify that the defendant and the defendant's
counsel have read and discussed the presentence (A) may accept any undisputed portion of
report made available under subdivision the presentence report as a finding of
(b)(6)(A). If the court has received information fact;
excluded from the presentence report under
subdivision (b)(5) the court - in lieu of making (B) must - for any disputed portion of the
that information available - must summarize it in presentence report or other controverted
writing, if the information will be relied on in matter - rule on the dispute or
determining sentence. determine that a ruling is unnecessary

either because the matter will not affect
sentencing, or because the court will not
consider the matter in sentencing; and

(C) must append a copy of the court's
determinations under this rule to any
copy of the presentence report made
available to the Bureau of Prisons.

The court must also give the defendant and the (4) Opportunity to Speak.
defendant's counsel a reasonable opportunity to
comment on that information; (A) By a Party. Before imposing sentence,
(B) afford defendant's counsel an opportunity to the court must:
speak on behalf of the defendant;
(C) address the defendant personally and (i) provide the defendant's attorney an

determine whether the defendant wishes to make opportunity to speak on the
a statement and to present any information in defendant's behalf;
mitigation of the sentence;
(D) afford the attorney for the Government an (ii) address the defendant personally in

opportunity to speak equivalent to that of the order to permit the defendant to
defendant's counsel to speak to the court; speak or present any information to

mitigate the sentence; and

(iii) provide the attorney for the
government an opportunity to speak
equivalent to that of the defendant's
attorney.
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(B) By a Victim. Before imposing sentence,
(E) if sentence is to be imposed for a crime of the court must address any victim of a

violence or sexual abuse, address the victim Vi crime of violence or sexual abuse who is
personally if the victim is present at the pre=sen at enten¢cing an;permit the
sentencing hearing and determine if the victim victim to speak or submit any
wishes to make a statement or present any mattio on eeoeefihe sentence.
information in relation to the sentence. Whether or not the victim is present, a

victim's right to address the court may
be exercised by the following persons if
present:

(i) a parent or legal guardian, if the
victim is younger than 18 years or
is incompetent; or

(ii) one or more family members or
relatives the court designates, if the
victim is deceased or incapacitated.

(4) In Camera Proceedings. The court's summary of (C) In Camera Proceedings. Upon a party's
information under subdivision (c)(3)(A) may be in ion the court may hear in camera any
camera. Upon joint motion by the defendant and the statement made under Rule 32(h)(4).
attorney for the Government, the court may hear in V
camera the statements- made under subdivision 5Beef CeX&AsC
(c)(3)(B), (C), (D), and (E) - by the defendant, the
defendant's counsel, the victim, or the attorney for the
government.

delines. Before the court may deparom
the G lines calculation on a grd not
identified aground for de ure either in
the presentence rt o a prehearing
submission by a pa ,e court must give the
parties reason notice it is
contempla g such a departur.The notice
mustcifically identify the grouA on which
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(5) Notification of Right to Appeal. After imposing (I Defendant's Right to Appeal.
sentence in a case which has gone to trial on a plea of
not guilty, the court must advise the defendant of the (1) Advice of a Right to Appeal.
right to appeal. After imposing sentence in any case,
the court must advise the defendant of any right to (A) Appealing a Conviction. If the defendant
appeal the sentence, and of the right of the person who pleaded not guilty and was convicted,
is unable to pay the cost of an appeal to apply for leave after sentencing the court must advise
to appeal in forma pauperis. If the defendant so the defendant of the right to appeal the
requests, the clerk of the court must immediately conviction.
prepare and file a notice of appeal on behalf of the
defendant. (B) Appealing a Sentence. After sentencing

- regardless of the defendant's plea -
the court must advise the defendant of
any right to appeal the sentence.

(C) Appeal Costs. The court must advise a
defendant who is unable to pay appeal
costs of the right to ask for permission to
appeal in forma pauperis.

(2) Clerk's Filing of Notice. If the defendant so
requests, the clerk must immediately prepare

YL and file a notice of appeal on the defendant's
behalf.

(d) Judgment. (j Judgment.

(1) In General. A judgment of conviction must set (1) In General. In the judgment of conviction, the
forth the plea, the verdict or findings, the adjudication, court must set forth the plea, the jury verdict or
and the sentence. If the defendant is found not guilty or the court's findings, the adjudication, and the
for any other reason is entitled to be discharged, sentence. If the defendant is found not guilty
judgment must be entered accordingly. The judgment or is otherwise entitled to be discharged, the
must be signed by the judge and entered by the clerk. e, courtmust s;o;j +e'd9 The judge must

sign the judgment, and the clerk must enter it.
(2) Criminal Forfeiture. Forfeiture procedures are

governed by Rule 32.2. (2) Criminal Forfeiture. Forfeiture procedures
are governed by Rule 32.2.

The Supreme Court approved amendments in April 2000. The amendments take effect on December 1, 2000, unless
Congress takes action otherwise.
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(e) Plea Withdrawal. If a motion to withdraw a plea of

guilty or nolo contendere is made before sentence is

imposed, the court may permit the plea to be withdrawn if

the defendant shows any fair and just reason. At any later

time, a plea may be set aside only on direct appeal or by
motion under 28 U.S.C. § 2255.

COMMITTEE NOTE

The language of Rule 32 [which reflects the amendments transmitted to Congress by the Supreme Court on April

17, 2000] has been amended as part of the general restyling of the Criminal Rules to make them more easily understood

and to make style and terminology consistent throughout the rules. These changes are intended to be stylistic only, except

as noted below.

The rule has been completely reorganized to make it easier to follow and apply. For example, the definitions in

the rule have been moved to the first sections and the sequencing of the sections generally follows the procedure for

presentencing and sentencing procedures.

(\ J Remvjsend Rule 32(a) contains definitions that currently appear in Rule 32(f). One substantive change was made in

Rule 32(a)(7. The Committee expanded the definition of victims of crimes of violence or sexual abuse to include

victims of child pornography under 18 U.S.C. §§ 2251-2257 (child pornography and related offenses). The Committee

considered those victims to be similar to victims of sexual offenses under 18 U.S.C. §§ 2241-2248, who already possess

tt right. ( )

Under current Rule 32(c)(1), the court is required to "rule on any unresolved objections to the presentence report."

The rule does not specify, however, whether that provision should be read literally to mean every objection that might

have been made to the report or only on those objections that might in some way actually affect the sentence. The

Committee believed that a broad reading of the current rule might plac~ean unreasonable burden on the court without

providing any real benefit to the sentencing process. Revised Rule 32(0(3) narrows the requirement for court findings

to those instances when the objection addresses a "controverted matter." Ifthe objection satisfies that criterion, the court

must either make a finding on the objection or decide that a finding is not required because the matter will not affect

sentencing or that the matter will not be considered at all in sentencing. C1)

Revised Rule 32(i)(4)()Irovides for the right of certain victims to addres the court during sentencing. As noted,

: supra, revised Rule 32(a)(Y) expands the definition of victims in Rule 32(a)( ) to include victims of crimes under 18

U.S.C. §§ 2251-57 (child pornography and related offenses). Thus, they too will now be permitted to address the court.

Rule 32(44)(C) includes a change concerning who may request an in camera proceedn Under current Rule

32(c)(4), the parties must file a joint motion for an in camera proceeding to hear the statementb defense counsel, the

defendant, the attorney for the govemment, or any victim. Under the revised rule, any party may move that the court hear

in camera any statement-by a party or a victim-made under revised Rule 32($)( j)

Rule 32(h) ; isa new provision that reflects Burns v. United States, 501 U.S. 129, 138-39 (1991). In Burns, the

Court held that before a sentencing court could depart upward on a ground, not previously identified in the presentence

report as a ground for departure, Rule 32 requires the court to give the parties reasonable noticthat it is contemplating
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such a ruling and to identify the specific ground for the departure. The Court also indicated that because the procedural

entitlements in Rule 32 apply equally to both parties, it was equally appropriate to frame the issue as whether notice is
required before the sentencing court departs either upward or downward. Id. at 135, n.4.

Finally, current Rule 32(e), which addresses the ability of a defendant to withdraw a guilty plea, has been moved

to Rule I (e).

REPORTER'S NOTES

In publishing the "style" changes to the Federal Rules of Criminal Procedure, the Committee decided to publish

separately any rule that includes what it considered at least one major substantive change. The purpose for this separate

publication is to highlight for the bench and the bar any proposed amendments that the Committee believes will result

in significant changes in current practice. Rule 32 is one of those rules. In revising Rule 32, the Committee decided to

also propose a substantive change that would limit the occasions that the sentencing judge would have to rule on

unresolved objections to the presentence report. That version of Rule 32 is being published simultaneously in a separate

pamphlet.

Insert # 1

Revised Rule 32(d) has been amended to more clearly set out the contents of the
presentence report concerning the application of the Sentencing Guidelines.

Insert #2

Revised Rule 32(i)(1)(B) is intended to clarify language that currently exists in Rule
32(h)(3), that the court must inform both parties that the court will rely on information not in the
presentence report and provide them with an opportunity to comment on the information.
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Rule 32.1. Revocation or Modification of Probation or Rule 32.1. Revoking or Modifying Probation or
Supervised Release. Supervised Release

(a) Revocation of Probation or Supervised Release. (a) Initial Appearance.
(1) Preliminary Hearing. Whenever a person is held pefSo V ;°\°
in custody on the ground that the person has violated a (1), In Custody. A person held in custodyTo-
condition of probation or supervised release, the -4 of probation or supervised release
person shall be afforded a prompt hearing before any must be taken without unnecessary delay
judge, or a United States magistrate who has been before a magistrate judge.
given the authority pursuant to 28 U.S.C. § 636 to f rso
conduct such hearings, in order to determine whether (A) If theen is held in custody in the
there is probable cause to hold the person for a district where an alleged violation
revocation hearing. The person shall be given occurred, the initial appearance must be

in that district.
(A) notice of the preliminary hearing and its Io e'
purpose and of the alleged violation; (B) If the d s held in custody in a
(B) an opportunity to appear at the hearing and district other than where an alleged

present evidence in the person's own behalf; violation occurred, the initial appearance
(C) upon request, the opportunity to question must be in that district, or in an adjacent

witnesses against the person unless, for good district if the appearance can occur more
cause, the federal magistrate decides that justice promptly there.
does not require the appearance of the witness; L
and (2) Upon a Summons. When a person zpA in
(D) notice of the person's right to be represented response to a summons for a iolaticnc f-.

by counsel. probation or supervised release, a magistrate
judge must proceed under this rule.

The proceedings shall be recorded stenographically or
by an electronic recording device. If probable cause is (3) Advice. The judge must inform the person of
found to exist, the person shall be held for a revocation the following:
hearing. The person may be released pursuant to Rule
46(c) pending the revocation hearing. If probable cause (A) the alleged violation of probation or
is not found to exist, the proceeding shall be dismissed. supervised release;

(B) the person's right to retain counsel or to
request that counsel be appointed if the
person cannot obtain counsel;

(C) the person's right, if held in custody, to a
preliminary hearing under Rule
32.1(b)(1); and

(D) the person's ght not to make a
statement any alleged
violation, and that any statement made
may be used against the person.
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(4) Appearance in the District With Jurisdiction.
If the person is arrested or appears in the
district that has jurisdiction to conduct a
revocation hearing - either originally or by
transfer of jurisdiction-the court must
proceed under Rule 32.1(b)-(e).

(5) Appearance in a District Lacking
Jurisdiction. If the person is arrested or
appears in a district that does not have
jurisdiction to conduct a revocation hearing,
the magistrate judge must:

(A) if the alleged violation occurred in the
district of arrest, conduct a preliminary
hearing under Rule 32.1(b) and either:

(i) transfer the person to the district
that has jurisdiction, if the judge
finds probable cause to believe that
a violation occurred; or

(ii) dismiss the proceedings and so
notify the court that has
jurisdiction, if the judge finds no
probable cause to believe that a
violation occurred; or

(B) if the alleged violation did not occur in
the district of arrest, transfer the person
to the district that has jurisdiction if:

(i) the government produces certified
copies of the judgment, warrant,
and warrant application; and

(ii) the judge finds that the person is the
same person named in the warrant.

(6) Release or Detention. The magistrate judge
may release or detain the person under 18
U.S.C. § 3143(a) pending further proceedings.
The burden of establishing that the person will
not flee or pose a danger to any other person or
to the community rests with the person.
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(b) Revocation.

(1) Preliminary Hearing.

(A) In General. If a person is in custody for
violating a condition of probation or
supervised release, a maistrate judge
must onduct a pSt~thearing to
determine whether there is probable
cause to believe that a violation
occurred. The person may waive the
hearing.

(B) Requirements. The hearing must be
recorded by a court reporter or by a
suitable recording device. The judge
must give the person:

(i) notice of the hearing and its
purpose, the alleged violation eke

9 prmltion o.r 3Upet , ise D and
the person's right to retain counsel
or to request that counsel be
appointed if the person cannot
obtain counsel;

(ii) an opportunity to appear at the
hearing and present evidence; and

(iii) upo quest, an opportunity to
question a verse witness, unless
the judge determines that the
interest of justice does not require
the witness to appear.

(C) Referral. If the judge finds probable
cause, the judge must conduct a
revocation hearing. If the judge does not
find probable cause, the judge must
dismiss the proceeding.
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(2) Revocation Hearing. The revocation hearing, (2) Revocation Hearing. Unless waived by the
unless waived by the person, shall be held within person, the court must hold the revocation
a reasonable time in the district of jurisdiction. hearing within a reasonable time in the district
The person shall be given: having jurisdiction. The person is entitled to:
(A) written notice of the alleged violation;
(B) disclosure of the evidence against the person; (A) written notice of the alleged violation;
(C) an opportunity to appear and to present

evidence in the person's own behalf; (B) disclosure of the evidence against the
(D) the opportunity to question adverse person; AY

witnesses; and
(E) notice of the person's right to be represented (C) an opportunity to appea, present

by counsel. evidence, and questio adverse witness
unless the court determines that the
interest of justice does not require the
witness to appear; and

(D) notice of the person's right to retain
counsel or to request that counsel be
appointed if the person cannot obtain
counsel.

(b) Modification of Probation or Supervised Release. A (c) Modification.
hearing and assistance of counsel are required before the
terms or conditions of probation or supervised release can be (1) In General. Before modifying the conditions
modified, unless the relief to be granted to the person on of probation or supervised release, the court
probation or supervised release upon the person's request or must hold a hearing, at which the person has
on the court's own motion is favorable to the person, and the the right toka a* iff .sr l

attorney for the government, after having been given notice e ea A S c I
of the proposed relief and a reasonable opportunity to object, (2) Exceptions. A hearing is not required if:
has not objected. An extension of the term of probation or
supervised release is not favorable to the person for the (A) the person waives the hearing; or
purposes of this rule.

(B) the relief sought is favorable to the
person and does not extend the term of
probation or of supervised release; and

(C) O$k attorney for the government has
l-/ 7received notice of the relief sought, has

had a reasonable opportunity to object,
and has not done so.

(d) Disposition of the Case. The court's disposition of
the case is governed by 18 U.S.C. § 3563 and

l______________________________________________________ § 3565 (probation) and § 3583 (supervised release).

Page -124-



(c) Production of Statements.
(1) In General. Rule 26.2(a)-(d) and (f) applies at any (e) Produc tatemeny. Rule 26.2(a)-(d) and (f)

hearing under this rule. applies at a hearing under this rule. If a party 4ee
(2) Sanctions for Failure to Produce Statement. If a & omply with a Rule 26.2za9rder to produce a

party elects not to comply with an order under Rule witness's statement, the court CMtconsider that
26.2(a) to deliver a statement to the moving party, the witness's testimony. (
court may not consider the testimony of a witness M V'hLus+ eaoft

whose statement is withheld.

COMMITTEE NOTE

The language of Rule 32.1 has been amended as part of the general restyling of the Criminal Rules to make them
more easily understood and to make style and terminology consistent throughout the rules. These changes are intended
to be stylistic only, except as noted below.

Rule 32.1 has been completely revised and expanded. The Committee believed that it was important to spell out
more completely in this rule the various procedural steps that must be met when dealing with a revocation or modification
of probation or supervised release. To that end, some language formerly located in Rule 40 has been moved to revised
Rule 32.1. Throughout the rule, the terms "magistrate judge," and "court" (see revised Rule 1 (b)(Definitions) are used
to reflect that in revocation cases, initial proceedings in both felony and misdemeanor cases will normally be conducted
before a magistrate judge, although a district judge may also conduct them. But the revocation decision must be made
by a districtjudge if the offense of conviction was a felony. See 18 U.S.C. § 3401(i) (recognizing that districtjudge may
designate a magistrate judge to conduct hearing and submit proposed findings of fact and recommendations).

Revised Rule 32.1(a)(1)-(4) is new material. Presently, there is no provision in the rules for conducting initial
appearances for defendants charged with violating probation or supervised release-although some districts apply such
procedures. Although the rule labels these proceedings as initial appearances, the Committee believed that it was best
to separate those proceedings from Rule 5 proceedings, because the procedures differ for persons who are charged with
violating conditions of probation or supervised release. The Committee has added a requirement in Rule 32.1 (a)(3)(D)
that the person be apprised of the right to remain silent concerning the alleged violation of the terms of probation or
supervised release. Although a question may arise as to whether the person has any residual privilege not to present
incriminating information regardingtheoffensethatoriginally ledtothe conviction and terms of probation orsupervised
release, the person should have a privilege with regard to the alleged violation leading to the Rule 32.1 proceedings.

Revised Rule 32.1(a)(5) is derived from current Rule 40(d).

Revised Rule 32.1 (a)(6), which is derived from current Rule 32.1 (a)(l)(D), provides that the defendant bears the
burden of showing that he or she will not flee or pose a danger pending a hearing on the revocation of probation or
supervised release. The Committee believes that the new language is not a substantive change because it makes no
change in practice.

Rule 32.1 (b)( 1 )(B)(iii) and Rule 32.1 (b)(2)(C) address the ability of a releasee to question adverse witnesses at the
preliminary and revocation hearings. Those provisions recognize that the court should apply a balancing test at the
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hearing itself when considering the releasee's asserted right to cross-examine adverse witnesses. The court is to balance
the person's interest in the constitutionally guaranteed right to confrontation against the government's good cause for
denying it. See, e.g., Morrissey v. Brewer, 408 U.S. 471, 489 (1972); United States v. Comito, 177 F.3d 1166 (9th Cir.
1999); United States v. Walker, 117 F.3d 417 (9th Cir. 1997); United States v. Zentgraf, 20 F.3d 906 (8th Cir. 1994).

Rule 32.1(c)(2)(A) permits the person to waive a hearing to modify the conditions of probation or supervised
release. Although that language is new to the rule, the Committee believes that it reflects current practice.

The remainder of revised Rule 32.1 is derived from the current Rule 32.1.
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Rule 32.2. Criminal Forfeiture Rule 32.2. Criminal Forfeiture

(a) Notice to the Defendant. A court shall not enter a (a) Notice to the Defendant. A court must not enter a
judgment of forfeiture in a criminal proceeding unless the judgment of forfeiture in a criminal proceeding
indictment or information contains notice to the defendant unless the indictment or information contains notice
that the government will seek the forfeiture of property as to the defendant that the government will seek the
part of any sentence in accordance with the applicable forfeiture of property as part of any sentence in
statute. accordance with the applicable statute.

(b) Entry of Preliminary Order of Forfeiture; Post (b) Entei4Preliminary Order of Forfeitureslt
Verdict Hearing. Ycrdizt IIzxlzA. l

(1) As soon as practicable after entering a guilty verdict or (1) In General. As soon as practicable after l
accepting a plea of guilty or nolo contendere on any count in gulyvri ccepting a plea of
an indictment or information with regard to which criminal guilty or nolo contenderes oun i an
forfeiture is sought, the court shall determine what property indictment or information which
is subject to forfeiture under the applicable statute. If criminal forfeiture is sought, the court u
forfeiture of specific property is sought, the court shall determine what roert ito forfeiture
determine whether the government has established the appca te. Iforfeiture of

*~~ Arequisite nexus between the property and the offense. If the specific property i gouthe court must
government seeks a personal money judgment against the determine whether the government has
defendant, the court shall determine the amount of money established the requisite nexus between the
that the defendant will be ordered to pay. The court's property and the offense. If the government
determination may be based on evidence already in the seeks a personal money judgment agait
record, including any written plea agreement or, if the 4eleitL.,the court must determine the
forfeiture is contested, on evidence or information presented amount of money that the defendant will be
by the parties at a hearing after the verdict or finding of ordered to pay. The court's determination may
guilt. be based on evidence already in the record,
(2) If the court finds that property is subject to forfeiture, including any written plea agreement or, if the
it shall promptly enter a preliminary order of forfeiture forfeiture is contested, on evidence or
setting forth the amount of any money judgment or directing information presented by the parties at a
the forfeiture of specific property without regard to any third hearing after the verdict or finding of guilt.
party's interest in all or part of it. Determining whether a 4 k c ses n vi%.-t S r eks
third party has such an interest shall be deferred until any
third party files a claim in an ancillary proceeding under
Rule 32.2(c).

4^X; of a i; I +,y, >'5fi';^4
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(3) The entry of a preliminary order of forfeiture (2) Preliminary Order. If the court finds that
authorizes the Attorney General (or a designee) to seize the property is subject to forfeiture, it must
specific property subject to forfeiture; to conduct any promptly enter a preliminary order of
discovery the court considers proper in identifying, locating, forfeiture setting forth the amount of any
or disposing of the property; and to commence proceedings money judgment or directing the forfeiture of
that comply with any statutes governing third-party rights. specific property without regard to any third
At sentencing-or at any time before sentencing if the party's interest in all or part of it. Determining
defendant consents-the order of forfeiture becomes final as whether a third party has such an interest must
to the defendant and shall be made a part of the sentence and be deferred until any third party files a claim in
included in the judgment. The court may include in the an ancillary proceeding under Rule 32.2(c).
order of forfeiture conditions reasonably necessary to
preserve the property's value pending any appeal.

(3) Seizing Property. The entry of a preliminary
order of forfeiture authorizes the Attorney
General (or a designee) to seize the specific
property subject to forfeiture; to conduct any
discovery the court considers proper in
identifying, locating, or disposing of the
property; and to commence proceedings that
comply with any statutes governing third-party
rights. At sentencing - or at any time before
sentencing if the defendant consents - the
order of forfeiture becomes final as to the
defendant and must be made a part of the

bc ~sentence andincluded in the judgment. The
court may include in the order of forfeiture
conditions reasonably necessary to preserve
the property's value pending any appeal.

(4) Upon a party's request in a case in which a jury returns (4) Jury Determination. Upon a party's request
a verdict of guilty, the jury shall determine whether the in a case in which a jury returns a verdict of
government has established the requisite nexus between the guilty, the jury must determine whether the
property and the offense committed by the defendant. government has established the requisite nexus

between the property and the offense
committed by the defendant.
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(c) Ancillary Proceeding;'inal Order of Forfeiture.
(c) Ancillary Proceeding; Final Order of Forfeiture.
(1) If, as prescribed by statute, a third party files a petition (1) In GeneraL If, as prescribed by statute, a third
asserting an interest in the property to be forfeited, the court party files a petition asserting an interest in the
shall conduct an ancillary proceeding but no ancillary property to be forfeited, the court must conduct
proceeding is required to the extent that the forfeiture an ancillary proceedin but no ancillary
consists of a money judgment. proceeding is required to the extent that the

forfeiture consists of a money judgment.
(A) In the ancillary proceeding, the court may, on

motion, dismiss the petition for lack of standing, for failure (A) In the ancillary proceeding, the court
to state a claim, or for any other lawful reason. For purposes may, on motion, dismiss the petition for
of the motion, the facts set forth in the petition are assumed lack of standing, for failure to state a
to be true. claim, or for any other lawful reason.

(B) After disposing of any motion filed under Rule For purposes of the motion, the facts set
32.2(c)(1)(A) and before conducting a hearing on the forth in the petition are assumed to be
petition, the court may permit the parties to conduct true.
discovery in accordance with the Federal Rules of Civil
Procedure if the court determines that discovery is necessary (B) After disposing of any motion filed
or desirable to resolve factual issues. When discovery ends, under Rule 32.2(c)(1)(A) and before
a party may move for summary judgment under Rule 56 of conducting a hearing on the petition, the
the Federal Rules of Civil Procedure. court may permit the parties to conduct

discovery in accordance with the Federal
Rules of Civil Procedure if the court
determines that discovery is necessary or
desirable to resolve factual issues.
When discovery ends, a party may move
for summary judgment under Bulk of

_
9-44e Federal Rule/of Civil Procedure

SPe1
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(2) When the ancillary proceeding ends, the court shall (2) Entering a Final Order. When the ancillary
enter a final order of forfeiture by amending the preliminary proceeding ends, the court must enter a final
order as necessary to account for any third-party rights. If order of forfeiture by amending the
no third party files a timely claim, the preliminary order preliminary order as necessary to account for
becomes the final order of forfeiture, if the court finds that any third-party rights. If no third party files a
the defendant (or any combination of defendants convicted timely petition, the preliminaryvprder becomes
in the case) had an interest in the property that is forfeitable the final order of forfeitureT tcourt finds
under the applicable statute. The defendant may not object that the defendant (or any combination of
to the entry of the final order of forfeiture on the ground that defendants convicted in the case) had an
the property belongs, in whole or in part, to a codefendant or interest in the property that is forfeitable under
third party, nor may a third party object to the final order on the applicable statute. The defendant may not
the ground that the third party had an interest in the property. object to the entry of the final order 4 a
(3) If multiple third-party petitions are filed in the same - f0irfitw. on the ground that the property
case, an order dismissing or granting one petition is not belongs, in whole or in part, to a codefendant
appealable until rulings are made on all petitions, unless the ; or third party nor may a third party object to
court determines that there is no just reason for delay. the final order on the ground that the third
(4) An ancillary proceeding is not part of sentencing. party had an interest in the property.

(3) Multiple Petitions. If multiple third-party
petitions are filed in the same case, an order
dismissing or granting one petition is not
appealable until rulings are made on all + 1x C
petitions, unless the court determines that there
is no just reason for delay.

(4) Ancillary ProceeDiTfi An ancillary
proceeding is not part of sentencing.

(d) Stay Pending Appeal. If a defendant appeals from
(d) Stay Pending Appeal. If a defendant appeals from a con.rdoior order of forfeiture, the court may
conviction or order of forfeiture, the court may stay the order stay the order of forfeiture on terms appropriate to
of forfeiture on terms appropriate to ensure that the property ensure that the property remains available pending
remains available pending appellate review. A stay does not appellate review. A stay does not delay the
delay the ancillary proceeding or the determination of a third ancillary proceeding or the determination of a third
party's rights or interests. If the court rules in favor of any party's rights or interests. If the court rules in favor
third party while an appeal is pending, the court may amend of any third party while an appeal is pending, the
the order of forfeiture but shall not transfer any property court may amend the order of forfeiture but must
interest to a third party until the decision on appeal becomes not transfer any property interest to a third party
final, unless the defendant consents in writing or on the until the decision on appeal becomes final, unless
record. the defendant consents in writing or on the record.
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(e) Subsequently Located Property; Substitute (e) Subsequently Located Property; Substitute
Property. Property.

(1) On the government's motion, the court may at
any time enter an order of forfeiture or amend an existing (1) In General. On the government's motion, the
order of forfeiture to include property that: court may at any time enter an order of

(A) is subject to forfeiture under an existing order of forfeiture or amend an existing order of
forfeiture but was located and identified after that order was forfeiture to include property that-
entered; or

(B) is substitute property that qualifies for forfeiture (A) is subject to forfeiture under an existing
under an applicable statute. order of forfeiture but was located and

identified after that order was entered; or

(B) is substitute property that qualifies for
forfeiture under an applicable statute.

(2) If the government shows that the property is subject (2) Procedure. If the government shows that the
to forfeiture under Rule 32.2(e)(1), the court shall: property is subject to forfeiture under Rule

(A) enter an order forfeiting that property, or amend an 32.2(e)(1), the court must:
existing preliminary or final order to include it; and

(B) if a third party files a petition claiming an interest (A) enter an order forfeiting that property, or
in the property, conduct an ancillary proceeding under Rule amend an existing preliminary or final
32.2(c). order to include it; and

(3) There is no right to trial by jury under Rule 32.2(e).
(B) if a third party files a petition claiming

an interest in the property, conduct an
ancillary proceeding under Rule 32.2(c).

Jury
(3) Jury Trial Limited. There is no right ttrial

___ _ _ _ _ _ _ _ __ -under Rule 32.2(e).

COMMITTEE NOTE

The language of Rule 32.2 has been amended as part of the general restyling of the Criminal Rules to make them
more easily understood and to make style and terminology consistent throughout the rules. These changes are intended
to be stylistic only.
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Rule 33. New Trial Rule 33. New Trial

On a defendant's motion, the court may grant a new trial to (a) Defendant's Motion. Upon the defendant's
that defendant if the interests of justice so require. If trial motion, the court may vacate any judgment and
was by the court without a jury, the court may- on grant a new trial if the interest of justice so requires.
defendant's motion for new trial- vacate the judgment, take If the case was tried without a jury, the court may
additional testimony, and direct the entry of a new judgment. take additional testimony and enter a new judgment.
A motion for a new trial based on newly discovered
evidence may be made only within three years after the (b) Time to File.
verdict or finding of guilty. But if an appeal is pending, the
court may grant the motion only on remand of the case. A (1) Newly Discovered Evidence. A defendant
motion for a new trial based on any other grounds may be must file a motion for a new trial grounded on
made only within 7 days after the verdict or finding of guilty newly discovered evidence within 3 years after
or within such further time as the court may fix during the 7- the verdict or finding of guilty. If an appeal is
day period. pending, the court may not grant a motion for a

new trial until the appellate court remands the
case.

(2) Other Grounds. A defendant must file a
motion for a new trial grounded on any reason
other than newly discovered evidence within 7
days after the verdict or finding of guilty, or

4S within such further time)the court sets during
the 7-day period.

COMMITTEE NOTE

The language of Rule 33 has been amended as part of the general restyling of the Criminal Rules to make them
more easily understood and to make style and terminology consistent throughout the rules. These changes are intended
to be stylistic only.
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Rule 34. Arrest of Judgment Rule 34. Arresting Judgment

The court on motion of a defendant shall arrest judgment if (a) In General. Upon the defendant's motion or on its
the indictment or information does not charge an offense or own, the court must arrest judgment if:
if the court was without jurisdiction of the offense charged.
The motion in arrest of judgment shall be made within 7 (1) the indictment or information does not charge
days after verdict or finding of guilty, or after plea of guilty an offense; or
or nolo contendere, or within such further time as the court do~eS
may fix during the 7-day period. (2) the courtp%;*Qnot have jurisdiction of the

charged offense.

(b) Time to File. The defendant must moveN t -fi
A ;> zrclX..t p. fJg zf guilty within 7 days after

1Vverdict or finding of guilty, or after e-a-oguiltyor
nolo contendere, or within such further time as the
court DM e uring the 7-day period.

COMMITTEE NOTE

The language of Rule 34 has been amended as part of the general restyling of the Criminal Rules to make them
more easily understood and to make style and terminology consistent throughout the rules. These changes are intended
to be stylistic only.
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Rule 35. Correction or Reduction of Sentence Rule 35. Correcting or Reducing a Sentence

(a) Correction of Sentence on Remand. The court shall (a) Correcting Clear Error. Within 7 days after
correct a sentence that is determined on appeal under 18 e the court may correct a sentence that
U.S.C. 3742 to have been imposed in violation of law, to resulted from arithmetical, technical, or other clear
have been imposed as a result of an incorrect application of error.
the sentencing guidelines, or to be unreasonable, upon
remand of the case to the court-

(1) for imposition of a sentence in accord with the
findings of the court of appeals; or

(2) for further sentencing proceedings if, after such
proceedings, the court determines that the original
sentence was incorrect.

O rex e A co 4 On Ce A~cn V

-tkc 5c3Pe ec(
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(b) Reduction of Sentence for Substantial Assistance. If (b) Reducing a Sentence for Substantial Assistance.
the Government so moves within one year after the sentence
is imposed, the court may reduce a sentence to reflect a (1) In General. Upon the government's motion
defendant's subsequent, substantial assistance in made within one year after sentencing, the
investigating or prosecuting another person in accordance court may reduce a sentence if:
with the guidelines and policy statements issued by the
Sentencing Commission under 28 U.S.C. § 994. The court (A) the defendant, after sentencing, provided
may consider a government motion to reduce a sentence substantial assistance in investigating or
made one year or more after the sentence is imposed if the prosecuting another person; and
defendant's substantial assistance involves information or
evidence not known by the defendant until one year or more (B) reducing the sentence accords with the
after sentence is imposed. In evaluating whether substantial Sentencing Commission's guidelines
assistance has been rendered, the court may consider the and policy statements.
defendant's pre-sentence assistance. In applying this
subdivision, the court may reduce the sentence to a level (2) Later Motion. The court may consider a
below that established by statute as a minimum sentence. government motion to reduce a sentence made

more than one year after sentencing if the
defendant's substantial assistance involve

Hi.(A~ (information not known to the defendant
until more than one year after
sentencingw '

0

(B) isllkn xT 1alislr 1kd yite dt.fcr.JajInt Fi
Phengol rnmrnnt "'~ithin one ycz-. rf

senencngt~u ;hieh did not Lirunine

1uwehilto the griyernnhnt until 4
ione year after set.iig

(3) Evaluating Substantial Assistance. In
evaluating whether the defendant has provided
substantial assistance, the court may consider
the defendant's presentence assistance.

(4) Below Statutory Minimum. When acting
under Rule 35(b), the court may reduce the
sentence to a level below the minimum
sentence established by statute.

(c) Correction of Sentence by Sentencing Court. The
court, acting within 7 days after the imposition of sentence,
may correct a sentence that was imposed as the result of
arithmetical, technical, or other clear error.
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COMMITTEE NOTE

The language of Rule 35 has been amended as part of the general restyling of the Criminal Rules to make them
more easily understood and to make style and terminology consistent throughout the rules. These changes are intended
to be stylistic only, except as noted below.

The Committee deleted current Rule 35(a) (Correction on Remand). That rule, which currently addresses the issue
of the district court's actions following a remand on the issue of sentencing, was added by Congress in 1984. P.L. No.
98-473. The rule cross-references 18 U.S.C. § 3742, also enacted in 1984, which provides detailed guidance on the
various options available to the appellate courts in addressing sentencing errors. In reviewing both provisions, the
Committee concluded that Rule 35(a) was no longer needed. First, the statute clearly covers the subject matter, and
second, it is not necessary to address an issue that would be very clear to a district court following a decision by a court
of appeals.

Former Rule 35(c), which addressed the authority of the court to correct certain errors in the sentence, is now
located in Rule 35(a).

REPORTER'S NOTES

In publishing the "style" changes to the Federal Rules of Criminal Procedure, the Committee decided to publish
separately any rule that includes what it considered at least one major substantive change. The purpose for this separate
publication is to highlight for the bench and the bar any proposed amendments that the Committee believes will result
in significant changes in current practice. Rule 35 is one of those rules. Another version of Rule 35, which includes a
substantive change, is being published simultaneously in a separate pamphlet. That version includes an amendment that
would authorize a court to hear a motion to reduce a sentence, more than one year after sentence was imposed, when the
defendant's substantial assistance involved information known to the defendant within one year after sentencing, but no
motion was filed because the significance or usefulness of the information was not apparent until after the one-year
period had elapsed.
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Rule 36. Clerical Mistakes. Rule 36. Clerical Error

Clerical mistakes in judgments, orders, or other parts of the After giving any notice it considers appropriate, the
record and errors in the record arising from oversight or court may at any time correct a clerical error in a
omission may be corrected by the court at any time and after judgment, order, or other part of the record, or correct an
such notice, if any, as the court orders. error in the record arising from oversight or omission.

COMMITTEE NOTE

The language of Rule 36 has been amended as part of the general restyling of the Criminal Rules to make them
more easily understood and to make style and terminology consistent throughout the rules. These changes are intended
to be stylistic only.
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VIII. APPEAL [
Rule 37. Taking Appeal. [Abrogated 1968.] Rule 37. [Reserved]

Rule 38. Stay of Execution Rule 38. Staying a Sentence or a Disability

(a) Stay of Execution. A sentence of death shall be stayed (a) Death Sentence. The court must stay a death

if an appeal is taken from the conviction or sentence. sentence if the defendant appeals the conviction or
sentence.

(b) Imprisonment. A sentence of imprisonment shall be (b) Imprisonment.
stayed if an appeal is taken from the conviction or sentence
and the defendant is released pending disposition of appeal (1) Stay Granted. If the defendant is released

pursuant to Rule 9(b) of the Federal Rules of Appellate pending appeal, the court must stay a sentence

Procedure. If not stayed, the court may recommend to the of imprisonment.
Attorney General that the defendant be retained at, or *oCO^r^ce~f

transferred to, a place of confinement near the place of trial (2) Stay Denie[ If the defendant is not released

or the place where an appeal is to be heard, for a period pending appeal, the court may recommend to

reasonably necessary to permit the defendant to assist in the the Attorney General that the defendant be

preparation of an appeal to the court of appeals. confined near the place of the trial or appeal
for a period reasonably necessary to permit the
defendant to assist in preparing the appeal.

(c) Fine. A sentence to pay a fine or a fine and costs, if an (c) Fine. If the defendant appeals, the district court, or

appeal is taken, may be stayed by the district court or by the the court of appeals under Federal Rule of

court of appeals upon such terms as the court deems proper. Appellate Procedure 8, may stay a sentence to pay a

The court may require the defendant pending appeal to fine or a fine and costs. The court may stay the

deposit the whole or any part of the fine and costs in the sentence on any terms considereddrff and may

registry of the district court, or to give bond for the payment require the defendant to: r a

thereof, or to submit to an examination of assets, and it may f Or
make any appropriate order to restrain the defendant from (1) deposit all or part of the fine and costs into the

dissipating such defendant's assets. district court's registry pending appeal;

(2) post a bond to pay the fine and costs; or

(3) submit to an examination concerning the
defendant's assets and, if appropriate, order the
defendant to refrain from dissipating assets.

(d) Probation. A sentence of probation may be stayed if an (d) Probation. If the defendant appeals, the court may

appeal from the conviction or sentence is taken. If the stay a sentence of probation. The court must set the

sentence is stayed, the court shall fix the terms of the stay. terms of any stay.
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(e) Notice to Victims and Restitution. 4 A sanction (e) Restitution and Notice t .

imposed as part of the sentence pursuant to 18 U.S.C. 3555

or 3556 may, if an appeal of the conviction or sentence is (1) In General. If the defendant appeals, the

taken, be stayed by the district court or by the court of district court, or the court of appeals under

appeals upon such terms as the court finds appropriate. The Federal Rule of Appellate Procedure 8, may

court may issue such orders as may be reasonably necessary stay - on any terms considered a ro iatee-

to ensure compliance with the sanction upon disposition of any sentence providing f ot der 18

the appeal, including the entering of a restraining order or an U.S.C. § 3555>rr1 U.S.C.

injunction or requiring a deposit in whole or in part of the § 355

monetary amount involved into the registry of the district

court or execution of a performance bond. (2) Ensuring Compliance. The court may issue

any order reasonably necessarxto ensure

compliance with aotice stitution orderer

after disposition of an appeal, including:

(A) a restraining order;

(B) an injunction;

(C) an order requiring the defendant to

deposit all or part of any monetary

restitution into the district court's

registry; or

(D) an order requiring the defendant to post

a bond.

(M) Disabilities. A civil or employment disability arising (f) Forfeiture. A stay of a forfeiture order is

under a Federal statute by reason of the defendant's governed by Rule 32.2(d).

conviction or sentence may, if an appeal is taken, be stayed

by the district court or by the court of appeals upon such (g) Disability. If the defendant's conviction or sentence

terms as the court finds appropriate. The court may enter a creates a civil or employment disability under

restraining order or an injunction, or take any other action federal law, the district court, or the court of

that may be reasonably necessary to protect the interest appeals under Federal Rule of Appellate Procedure

represented by the disability pending disposition of the 8, may stay the disability pending appeal on any

appeal. terms considered appropriate. The court may issue

any order reasonably necessary to protect the

interest represented by the disability pending

appeal, including a restraining order or an

injunction.

4 The Supreme Court approved amendments in April 2000. The amendments take effect on December 1, 2000, unless

Congress takes action otherwise.
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COMMITTEE NOTE

The language of Rule 38 has been amended as part of the general restyling of the Criminal Rules to make them

more easily understood and to make style and terminology consistent throughout the rules. These changes are intended

to be stylistic only.

The reference to Appellate Rule 9(b) is deleted. The Committee believed that the reference was unnecessary and

its deletion was not intended to be substantive in nature.
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Rule 39. Supervision of Appeal [Abrogated 19681 Rule 39. [Reservedl

IX. SUPPLEMENTARY AND SPECIAL TITLE VIII. SUPPLEMENTARY AND

PROCEEDINGS SPECIAL PROCEEDINGS

Rule 40. Commitment to Another District Rule 40. Arrest for Failing to Appear in Another
District : Cl. ;5

(a) Appearance Before Federal Magistrate Judge. If a (a) In General. A personj ested under a warrant

person is arrested in a district other than that in which the issued in another district for failing to appear - as

offense is alleged to have been committed, that person shall required by the terms of that person's release under

be taken without unnecessary delay before the nearest 18 U.S.C. §§ 3141-3156 or by a subpoena - s

available federal magistrate judge, in accordance with the be taken without unnecessary delay before a

provisions of Rule 5. Preliminary proceedings concerning magistrate judge in the district of the arres

the defendant shall be conducted in accordance with Rules 5 74 c eerSOA

and 5. 1, except that if no preliminary examination is held (b) Proceedings. The judge must proceed under Rule

because an indictment has been returned or an information 5(c)(2) as applicable.

filed or because the defendant elects to have the preliminary

hearing conducted in the district in which the prosecution is (c) Release or Detention Order. The judge may

pending, the person shall be held to answer upon a finding modify any previous release or detention order

that such person is the person named in the indictment, issued in another district, but must state in writing

information, or warrant. If held to answer, the defendant the reasons for doing so.

shall be held to answer in the district court in which the

prosecution is pending - provided that a warrant is issued in

that district if the arrest was made without a warrant - upon

production of the warrant or a certified copy thereof. The

warrant or certified copy may be produced by facsimile

transmission.

(b) Statement by Federal Magistrate Judge. In addition to

the statements required by Rule 5, the federal magistrate

judge shall inform the defendant of the provisions of Rule

20.

(c) Papers. If a defendant is held or discharged, the papers

in the proceeding and any bail taken shall be transmitted to

the clerk of the district court in which the prosecution is

pending.
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(d) Arrest of Probationer or Supervised Releasee. If a

person is arrested for a violation of probation or supervised

release in a district other than the district having jurisdiction,

such person must be taken without unnecessary delay before

the nearest available federal magistrate judge. The person

may be released under Rule 46(c). The federal magistrate

judge shall:

(1) Proceed under Rule 32.1 if jurisdiction over the

person is transferred to that district;

(2) Hold a prompt preliminary hearing if the alleged

violation occurred in that district, and either (i) hold

the person to answer in the district court of the district

having jurisdiction or (ii) dismiss the proceedings and

so notify the court; or

(3) Otherwise order the person held to answer in the

district court of the district having jurisdiction upon

production of certified copies of the judgment, the

warrant, and the application for the warrant, and upon

a finding that the person before the magistrate judge is

the person named in the warrant.

(e) Arrest for Failure to Appear. If a person is arrested on

a warrant in a district other than that in which the warrant

was issued, and the warrant was issued because of the failure

of the person named therein to appear as required pursuant to

a subpoena or the terms of that person's release, the person

arrested must be taken without unnecessary delay before the

nearest available federal magistrate judge. Upon production

of the warrant or a certified copy thereof and a finding that

the person before the magistrate judge is the person named

in the warrant, the federal magistrate judge shall hold the

person to answer in the district in which the warrant was

issued.

(f) Release or Detention. If a person was previously

detained or conditionally released, pursuant to chapter 207

of title 18, United States Code, in another district where a

warrant, information, or indictment issued, the federal

magistrate judge shall take into account the decision

previously made and the reasons set forth therefor, if any,

but will not be bound by that decision. If the federal

magistrate judge amends the release or detention decision or

alters the conditions of release, the magistrate judge shall set

forth the reasons therefor in writing.
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COMMITTEE NOTE

The language of Rule 40 has been amended as part of the general restyling of the Criminal Rules to make them

more easily understood and to make style and terminology consistent throughout the rules. These changes are intended

to be stylistic only.

Rule 40 has been completely revised. The Committee believed that it would be much clearer and more helpful to

locate portions of Rule 40 in Rules 5 (initial appearances), 5.1 (preliminary hearings), and 32.1 (revocation or

modification of probation or supervised release). Accordingly, current Rule 40(a) has been relocated in Rules 5 and 5.1.

Current Rule 40(b) has been relocated in Rule 5(c)(2)(B) and current Rule 40(c) has been moved to Rule 5(c)(2)(F).

Current Rule 40(d) has been relocated in Rule 32.1(a)(5). Current Rule 40(e)(1) is now located in revised Rule

40(a). Current Rule 40(e)(2) is now in revised Rule 40(b) and current Rule 40(f) is revised Rule 40(c).
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Rule 41. Search and Seizure Rule 41. Search and Seizure

(a) Authority to Issue Warrant. Upon the request of a (a) Scope and Definitions.

federal law enforcement officer or an attorney for the

government, a search warrant authorized by this rule may be (1) Scope. This rule does not modify any statute

issued (1) by a federal magistrate judge, or a state court of regulating search or seizure, or the issuance

record within the federal district, for a search of property or and execution of a search warrant in special

for a person within the district and (2) by a federal circumstances.

magistrate judge for a search of property or for a person

either within or outside the district if the property or person

is within the district when the warrant is sought but might

move outside the district before the warrant is executed.

(2) Definitions. The following definitions apply

under this rule:

(A) "Property" includes documents, books,

papers, any other tangible objects, and

information.

(B) "Daytime" means the hours between

6:00 a.m. and 10:00 p.m. according to

local time.

(C) "Federal law enforcement officer"

means a government agent (other than

an attorney for the government) who is

ern so r c * D engaged in c

criminal laws and is within any

category of officers authorized by the

Attorney General to request TVe-

_9 - Isfuance ef a search warrant.
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(b) Authority to Issue a Warrant. At the request of

a federal law enforcement officer or an attorney

for the government:

(1) a magistrate judge~o4 a~thority in the

district- or if none is reasonably available,

y1 a judge of a state court of record in the

h aS istrict - issue a warrant to search for

.*. a and seize a person or property located within

the district; and

(2) a magistrate judge isue a warrant for a

person or property outside the district if the

person or property is located within the

district when the warrant is issued but might

; + at J4 C+ t amo outside the district before the warrant

is executed.

(b) Property or Persons Which May be Seized With a (c) Persons or Property Subject to Search or

Warrant. A warrant may be issued under this rule to search Seizure. A warrant may be issued for any of the

for and seize any (1) property that constitutes evidence of following:

the commission of a criminal offense; or (2) contraband, the

fruits of the crime, or things otherwise criminally possessed; (1) evidence of ime;

or (3) property designed or intended for use or which has

been used as the means of committing a criminal offense; or (2) contraband, fruits of crime, or other items

(4) person for whose arrest there is probable cause, or who is illegally possessed;

unlawfully restrained.
(3) property designed for use, intended for use,

or used in committing a crime; or

(4) a person to be arrested or a person who is

unlawfully restrained.
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(c) Issuance and Contents. (d) taining a Warrant.

(1) Warrant Upon Affidavit. A warrant other than a

warrant upon oral testimony under paragraph (2) of this (1) Probable Cause. After receiving an affidavit

subdivision shall issue only on an affidavit or affidavits or other information, a magistrate judge or a

sworn to before the federal magistrate judge or state judge judge of a state court of record must issue

and establishing grounds for issuing the warrant. If the the warrant if there is probable cause to

federal magistrate judge or state judge is satisfied that the search for and seize a person or property

grounds for the application exist or that there is probable under Rule 4 1(c).

cause to believe that they exist, that magistrate judge or

state judge shall issue a warrant identifying the property or (2) Requesting a Warrant in thle Presence of a

person to be seized and naming or describing the person or Judge.

place to be searched. The finding of probable cause may be

based upon hearsay evidence in whole or in part. Before (A) Warrant on an Affidavit. When a

ruling on a request for a warrant the federal magistrate federal law enforcement officer or an

judge or state judge may require the affiant to appear attorney for the government presents

personally and may examine under oath the affiant and any an affidavit in support of a warrant, the

witnesses the affiant may produce, provided that such judge may require the affiant to appear

proceeding shall be taken down by a court reporter or personally and may examine under

recording equipment and made part of the affidavit. oath the affiant and any witness the

affiant produces.

(B) Warrant on Sworn Testimony. The

judge may wholly or partially dispense

with a written affidavit and base a

warrant on sworn testimony if doing

so is reasonable under the
circumstances.

(C) Recording Testimony. Testimony

taken in support of a warrant must be

recorded by a court reporter or by a

suitable recording device, and the

judge must file the transcript or

recording with the clerk, along with

any affidavit.

The warrant shall be directed to a civil officer of the United

States authorized to enforce or assist in enforcing any law

thereof or to a person so authorized by the President of the

United States.
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It shall command the officer to search, within a specified

period of time not to exceed 10 days, the person or place

named for the property or person specified. The warrant

shall be served in the daytime, unless the issuing authority,

by appropriate provision in the warrant, and for reasonable

cause shown, authorized its execution at times other than

daytime. It shall designate a federal magistrate judge to

whom it shall be returned.

(2) Warrant Upon Oral Testimony. (3) Requesting a Warrant by Telephonic or

(A) General Rule. If the circumstances make it Other Means.

reasonable to dispense, in whole or in part, with a written

affidavit, a Federal magistrate judge may issue a warrant (A) In General. A magistrate judge may

based upon sworn testimony communicated by telephone issue a warrant based on information

or other appropriate means, including facsimile communicated by telephone or other

transmission. 
appropriate means, including facsimile
transmission.

(B) Application. The person who is requesting the

warrant shall prepare a document to be known as a (B) Recording Testimony. Upon learning

duplicate original warrant and shall read such duplicate that an applicant is requesting a

original warrant, verbatim, to the Federal magistrate judge. warrant, a magistrate judge must:

The Federal magistrate judge shall enter, verbatim, what is

so read to such magistrate judge on a document to be (i) place under oath the applicant

known as the original warrant. The Federal magistrate and any person on whose

judge may direct that the warrant be modified. testimony the application is
based; and

(ii) make a verbatim record of the

conversation with a suitable
recording device, if available, or

at_ . b-yourt reporter, or in writing.
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(C) Issuance. If the Federal magistrate judge is satisfied

that the circumstances are such as to make it reasonable to

dispense with a written affidavit and that the grounds for

the application exist or that there is probable cause to

believe that they exist, the Federal magistrate judge shall

order the issuance of a warrant by directing the person

requesting the warrant to sign the Federal magistrate

judge's name on the duplicate original warrant. The

Federal magistrate judge shall immediately sign the

original warrant and enter on the face of the original

warrant the exact time when the warrant was ordered to be

issued. The finding of probable cause for a warrant upon

oral testimony may be based on the same kind of evidence

as is sufficient for a warrant upon affidavit.

(D) Recording and Certification of Testimony. When a (C) Certifying Testimony. The magistrate

caller informs the Federal magistrate judge that the judge must have any recording or

purpose of the call is to request a warrant, the Federal court reporter's notes transcribed,

magistrate judge shall immediately place under oath each certify the transcription's accuracy,

person whose testimony forms a basis of the application and file a copy of the record and the

and each person applying for that warrant. If a voice transcription with the clerk. Any

recording device is available, the Federal magistrate judge written verbatim record must be signed

shall record by means of such device all of the call after by the magistrate judge and filed with

the caller informs the Federal magistrate judge that the the clerk.

purpose of the call is to request a warrant. Otherwise a

stenographic or longhand verbatim record shall be made. If (D) Suppression Limited. Absent a finding

a voice recording device is used or a stenographic record of bad faith, evidence obtained from a

made, the Federal magistrate judge shall have the record warrant issued under Rule 41(d)(3)(A)

transcribed, shall certify the accuracy of the transcription, is not subject to suppression on the

and shall file a copy of the original record and the ground that issuing the warrant in that

transcription with the court. If a longhand verbatim record manner was unreasonable under the

is made, the Federal magistrate judge shall file a signed circumstances.

copy with the court.
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(E) Contents. The contents of a warrant upon oral (e) Issuing the Warrant.

testimony shall be the same as the contents of a warrant

upon affidavit. (1) In General. The magistrate judge or a judge
of a state court of record must issue the

warrant to an officer authorized to execute it.

_9 am dliecr COPY o 1llcdarn ibt HCAI.

(2) Contents of the Warrant. The warrant must

identify the person or property

searched intify any

person or property to be seized, and

designate the magistrate judge to whom it

must be returned. The warrant must

command the officer to:

(A) execute the warrant within a specified

time no longer than 10 days;

(B) execute the warrant during the

daytime, unless the judge for good

cause expressly authorizes execution
°oUf thte warr at another time; and

(C) return the warrant to the magistrate

judge designated in the warrant.
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(F) Additional Rule for Execution. The person who (3) Warrant by Telephonic or Other Means. If

executes the warrant shall enter the exact time of execution a magistrate judge decides to issue a warrant

on the face of the duplicate original warrant. under Rule 41(d)(3)(A), the following
additional procedures apply:

(A) Preparing a Proposed Duplicate

Original Warrant. The applicant must
prepare a "proposed duplicate original

warrant" and must read or otherwise

transmit the contents of that document

verbatim to the magistrate judge.

(B) Preparing an Original Warrant. The

magistrate judge must enter the

contents of the proposed duplicate

original warrant into an original
warrant.

(C) Modifications. The magistrate judge

may direct the applicant to modify the

proposed duplicate original warrant. In

that case, the judge must also modify

the original warrant.

(G) Motion to Suppress Precluded. Absent a finding of (D) Signing the Original Warrant and the

bad faith, evidence obtained pursuant to a warrant issued Duplicate Original Warrant. Upon

under this paragraph is not subject to a motion to suppress determining to issue the warrant, the

on the ground that the circumstances were not such as to magistrate judge must immediately

make it reasonable to dispense with a written affidavit, sign the original warrant, enter on its
face the exact time . her rit is issued,
and direct the applicant to sign the

judge's name on the duplicate original
warrant.
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(d) Execution and Return with Inventory. The officer (f) Executing and Returning the Warrant.

taking property under the warrant shall give to the person )0o+;SS kA C.

from whom or from whose premises the property was taken (1)Nt O-e' Time. The officer executing the

a copy of the warrant and a receipt for the property taken or warrant must enter of t ace

shall leave the copy and receipt at the place from which the 4s the exact date and time it is executed.

property was taken..
p~~ropert wastaken -r ()Inventory. An of ficeit0~ he warrant

tt ^ ~~~~~~~~~~~~must o~prepare and verify an inventory of

e x c c Hi: # , o r ~~~~~~any property seized

presence ofLQ SA

another officeriiand

the person from whom, or from whose

premises, the property was taken?4f.

Tplesentrma.~

~-4 jf eithe .- pe¶ p -tJl.i not presents
at lcast onez othe. crediblc -.1

(3) Receipt. The officer executing the warrant

-i-kLe O P 4.CICr -Ce AIS ' must:

R oj o eef-By the ;^e r/t
' A o e O f C tA e D;e d+ (A) give a copy of the warrant and a

receipt for the property taken to the

| e~ t Dz .*Lv Xperson 
from whom, or from whose

erf f' .

premises, the property was taken; or

(B) leave a copy of the warrant and receipt

at the place where the officer took the

property.

The return shall be made promptly and shall be accompanied (4) Return. The officer executing the warrant

by a written inventory of any property taken. The inventory must promptly return it - together with a

shall be made in the presence of the applicant for the warrant copy of the inventory - to the magistrate

and the person from whose possession or premises the judge designated on the warrant. The judge

property was taken, if they are present, or in the presence of must, on request, give a copy of the

at least one credible person other than the applicant for the inventory to the person from whomfrom

warrant or the person from whose possession or premises the Whose premiisesthe property was taken and

property was taken, and shall be verified by the officer. The to the applicant for the warrant.

federal magistrate judge shall upon request deliver a copy of

the inventory to the person from whom or from whose

premises the property was taken and to the applicant for the

warrant.
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(e) Motion for Return of Property. A person aggrieved by (g) Motion to Return Property. A person aggrieved

an unlawful search and seizure or by the deprivation of by an unlawful search and seizure of property or

property may move the district court for the district in which by the deprivation of property may move for the

the property was seized for the return of the property on the property's return. The motion must be filed in the

ground that such person is entitled to lawful possession of district where the property was seized. The court

the property. The court shall receive evidence on any issue must receive evidence on any factual issue

of fact necessary to the decision of the motion. If the motion necessary to decide the motion. If it grants the

is granted, the property shall be returned to the movant, motion, the court must return the property to the

although reasonable conditions may be imposed to protect movant, but may impose reasonable conditions to

access and use of the property in subsequent proceedings. If protect access to the property and its use in later

a motion for return of property is made or comes on for proceedings.

hearing in the district of trial after an indictment or

information is filed, it shall be treated also as a motion to

suppress under Rule 12.

(f) Motion to Suppress. A motion to suppress evidence (h) Motion to Suppress. A defendant may move to

may be made in the court of the district of trial as provided suppress evidence in the court where the trial will

in Rule 12. occur, as Rule 12 provides.

f e-t-ke

(g) Return of Papers to Clerk. The federal magistrate (i) Forwarding Papers to the Clerr The magistrate

judge before whom the warrant is returned shall attach to the judge to whom the warrant is retu ed must attach

warrant a copy of the return, inventory and all other papers to the warrant a copy of the return, inventory, and

in connection therewith and shall file them with the clerk of o all other related papers and must deliver them to

the district court for the district in which the property was the clerk in the district where the property was

seized. seized.

(h) Scope and Definitions. This rule does not modify any

act, inconsistent with it, regulating search, seizure and the

issuance and execution of search warrants in circumstances

for which special provision is made. The term "property" is

used in this rule to include documents, books, papers and

any other tangible objects. The term "daytime" is used in this

rule mean hours from 6:00 a.m. to 10:00 p.m. according to

local time. The phrase "federal law enforcement officer" is

used in this rule to mean any government agent, other than

an attorney for the government as defined in Rule 54(c), who

is engaged in the enforcement of the criminal laws and is

within any category of officers authorized by the Attorney

General to request the issuance of a search warrant.
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COMMITTEE NOTE

The language of Rule 41 has been amended as part of the general restyling of the Criminal Rules to make them more

easily understood and to make style and terminology consistent throughout the rules. These changes are intended to be

stylistic only Rule 41 has been completely reorganized to make it easier to read and apply its key provisions.

CurrentRule 41(c)(1), which refers to the factthathearsay evidence may be used to support probable cause, has been

deleted. That language was added to the rule in 1972, apparently to reflect emerging federal case law. See Advisory

Committee Note to 1972 Amendments to Rule 41 (citing cases). Similar language was added to Rule 4 in 1974. In the

intervening years, however, the case law has become perfectly clear on that proposition. Thus, the Committee believed

that the reference to hearsay was no longer necessary. Furthermore, the limited reference to hearsay evidence was

misleading to the extent that it might have suggested that other forms of inadmissible evidence could not be considered.

For example, the rule made no reference to considering a defendant's prior criminal record, which clearly may be

considered in deciding whether probable cause exists. See, e.g., Brinegarv. United States, 338 U.S. 160 (1949) (officer's

knowledge of defendant's prior criminal activity). Rather than address that issue, or any other similar issues, the

Committee believed that the matter was best addressed in Rule II 10(d)(3), Federal Rules of Evidence. That rule

explicitly provides that the Federal Rules of Evidence do not apply to "preliminary examinations in criminal cases,

. . .issuance of warrants for arrest, criminal summonses, and search warrants." The Advisory Committee Note

accompanying that rule recognizes that: "The nature of the proceedings makes application of the formal rules of evidence

inappropriate and impracticable." The Committee did not intend to make any substantive changes in practice by deleting

the reference to hearsay evidence.

REPORTER'S NOTES

In publishing the "style" changes to the Federal Rules of Criminal Procedure, the Committee decided to publish

separately any rule that includes what it considered at least one major substantive change. The purpose for this separate

publication is to highlight for the bench and the bar any proposed amendments that the Committee believes will result

in significant changes in current practice. Rule 41 is one of those rules. Another version of Rule 41, which includes a

substantive change that would permit a judge to issue a warrant for a covert entry for purposes of noncontinuous

observation, is being published simultaneously in a separate pamphlet.

- -r

" t Current Rule 41 (d) provides that the officer taking the property under the warrant must

A_ provide a receipt for the property and complete an inventory. The revised rule indicates that the

inventory may be completed by an officer present during the execution of the warrant, and not

necessarily the officer actually executing the warrant.
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Rule 42. Criminal Contempt Rule 42. Criminal Contempt

(b) Disposition Upon Notice and Hearing. A criminal (a) Disposition After Notice. Any person who

contempt except as provided in subdivision (a) of this rule commits criminal contempt may be punished for

shall be prosecuted on notice. The notice shall state the time that contempt after prosecution on notice.

and place of hearing, allowing a reasonable time for the

preparation of the defense, and shall state the essential facts (1) Notice. The court must give the person

constituting the criminal contempt charged and describe it as notice in open court, in an order to show

such. The notice shall be given orally by the judge in open cause, or in an arrest order. The notice must:

court in the presence of the defendant or, on application of

the United States attorney or of an attorney appointed by the (A) state the time and place of the trial;

court for that purpose, by an order to show cause or an order

of arrest. The defendant is entitled to a trial by jury in any (B) allow the defendant a reasonable time

case in which an act of Congress so provides. The defendant to prepare a defense; and

is entitled to admission to bail as provided in these rules. If

the contempt charged involves disrespect to or criticism of a (C) state the essential facts constituting the

judge, that judge is disqualified from presiding at the trial or charged criminal contempt and

hearing except with the defendant's consent. Upon a verdict describe it as such.

or finding of guilt the court shall enter an order fixing the

punishment. (2) Appointing a Prosecutor. T court must
request that the contempt b prosecuted by

an attorney for the govern ent, unless the

interest of justice requires appointment of

another attorney. If the government declines

the request, the court must appoint another

attorney to prosecute the contempt.

(3) Trial and Disposition. A person being

prosecuted for criminal contempt is entitled

to a jury trial in any case in which federal

law so provides and must be released or

detained as Rule 46 provides. If the criminal

contempt involves disrespect toward or

criticism of a judge, that judge is disqualified

( o>+keCy ot P% 4i g5+e* ,* from presiding at the contempt trial or

4 'A A cC) hearing unless the defendant consents. Upon
a finding or verdict of guilty, the court must
impose the punishment.

(a) Summary Disposition. A criminal contempt may be (b) Summary Disposition. Notwithstan g any

punished summarily if the judge certifies that the judge saw other provision of these rules, the court ay

or heard the conduct constituting the contempt and that it summarily punish a person who commits criminal

was committed in the actual presence of the court. The order contempt in its presence if the judge saw or heard

of contempt shall recite the facts and shall be signed by the the contemptuous conduct and so ce The

judge and entered of record. contempt order must recite the facts, be signed by

the judge, and be filed with the clerk.
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COMMITTEE NOTE

The language of Rule 42 has been amended as part of the general restyling of the Criminal Rules to make them more

easily understood and to make style and terminology consistent throughout the rules. These changes are intended to be

stylistic only, except as noted below.

The revised rule is intended to more clearly set out the procedures for conducting a criminal contempt proceeding.

The current rule implicitly recognizes that an attorney for the government may be involved in the prosecution of such

cases. Revised Rule 42(a)(2) now explicitly addresses the appointment of a "prosecutor" and adopts language to reflect

the holding in Young v. United States ex rel. Vuitton, 481 U.S. 787 (1987). In that case the Supreme Court indicated that

ordinarily the court should request that an attorney for the government prosecute the contempt; only if that request is

denied, should the court appoint a private prosecutor. The rule envisions that a disinterested counsel should be appointed

to prosecute the contempt.

~~i~~l ule 42(b) has been amended to make it clear that a court may summarily punish a person for committing

contempt in the court's presence without regard to whether other rules, such as Rule 32 (sentencing procedures), might

otherwise apply. See, e.g., United States v. Martin-Trigona, 759 F.2d 1017 (2d Cir. 1985).

K Further, Rule 42(b) has been amended to clarify the contempt powers of a court (other

than a magistrate judge) and a magistrate judge.
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X. GENERAL PROVISIONS TITLE IX. GENERAL PRO VISIONS

Rule 43. Presence of the Defendant Rule 43. Defendant's Presence

(a) Presence Required. The defendant shall be present at (a) When Required. Unless this rule provides

the arraignment, at the time of the plea, at every stage of the otherwise, the defendant must be present at:

trial including the impaneling of the jury and the return of 4.c ckt

the verdict, and at the imposition of sentence, except as (1) the initial appearance, arraignment, and)plea;

otherwise provided by this rule.
(2) every trial stage, including jury impanelment

and the return of the verdict; and

(3) sentencing.

(b) Continued Presence Not Required. The further (b) When Not Required. A defendant need not be

progress of the trial to and including the return of the present under any of the following circumstances:

verdict, and the imposition of sentence, will not be prevented

and the defendant will be considered to have waived the (1) Organizational Defendant. The defendant is

right to be present whenever a defendant, initially present at an organization represented by counsel who

trial, or having pleaded guilty or nolo contendere, is present.

(1) is voluntarily absent after the trial has commenced

(whether or not the defendant has been informed by the (2) Misdemeanor Offense. The offense is

court of the obligation to remain during the trial), punishable by fine or by imprisonment for

(2) in a noncapital case, is voluntarily absent at the not more than one year, or both, and with the

imposition of sentence, or defendant's written consent, the court

(3) after being warned by the court that disruptive permits arraignment, plea, trial, and

conduct will cause the removal of the defendant from the sentencing to occur in the defendant's

courtroom, persists in conduct which is such as to justify absence.

exclusion from the courtroom.
(3) Conference or Hearing on a Legal

Question. The proceeding involves only a

conference or hearing on a question of law.

(4) Sentence Correction. The proceeding

involves the correction or reduction of

sentence under Rule 35 or 18 U.S.C.
§ 3582(c).
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(c) Presence Not Required. A defendant need not be (c) Waiving Continued Presence.

present:
(1) when represented by counsel and the defendant is an (1) In General. A defendant who was initially

organization, as defined in 18 U.S.C. § 18; present at trial, or who had pleaded guilty or

(2) when the offense is punishable by fine or by nolo contendere, waives the right to be

imprisonment for not more than one year or both, and the present under the following circumstances:

court, with the written consent of the defendant, permits

arraignment, plea, trial, and imposition of sentence in the (A) when the defendant is voluntarily

defendant's absence; absent after the trial has begun,

(3) when the proceeding involves only a conference or regardless of whether the court

hearing upon a question of law; or informed the defendant of an

(4) when the proceeding involves a reduction or obligation to remain during trial;

correction of sentence under Rule 35(b) or (c) or 18 U.S.C.

§ 3582(c). (B) in a noncapital case, when the
defendant is voluntarily absent during

sentencing; or

(C) when the court warns the defendant
that it will remove the defendant from

the courtroom for disruptive behavior,

but the defendant persists in conduct
that justifies removal from the

courtroom.

(2) Waiver's Effect. If the defendant waives the

right to be present e. t 1i- in, the trial

may proceed to completion, including the

verdict's return and sentencing, during the

defendant's absence.

COMMITTEE NOTE

The language of Rule 43 has been amended as part of the general restyling of the Criminal Rules to make them more

easily understood and to make style and terminology consistent throughout the rules. These changes are intended to be

stylistic only.

REPORTER'S NOTES

In publishing the "style" changes to the Federal Rules of Criminal Procedure, the Committee decided to publish

separately any rule that includes what it considered at least one major substantive change. The purpose for this separate

publication is to highlight for the bench and the bar any proposed amendments that the Committee believes will result

in significant changes in current practice. Rule 43 is one of those rules. Another version of Rule 43, which recognizes

that the proposed Rules 5 and 10 would authorize video teleconferencing of certain proceedings, is being published

simultaneously in a separate pamphlet.
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Rule 44. Right to and Assignment of Counsel Rule 44. Right to and Appointment of Counsel

(a) Right to Assigned Counsel. Every defendant who is (a) Right to Appointed Counsel. A defendant who

unable to obtain counsel shall be entitled to have counsel is unable to obtain counsel is entitled to have

assigned to represent that defendant at every stage of the counsel appointed to represent the defendant at

proceedings from initial appearance before the federal every stage of the proceeding from initial

magistrate judge or the court through appeal, unless the appearance through appeal, unless the defendant

defendant waives such appointment. waives this right.

(b) Assignment Procedure. The procedures for (b) Appointment Procedure. Federal law and local

implementing the right set out in subdivision (a) shall be court rules govern the procedure for

those provided by law and by local rules of court established implementing the right to counsel.

pursuant thereto.

(c) Joint Representation. Whenever two or more (c) Inquiry Into Joint Representation.

defendants have been jointly charged pursuant to Rule 8(b)

or have been joined for trial pursuant to Rule 13, and are (1) Joint Representation. Joint representation

represented by the same retained or assigned counsel or by occurs when:

retained or assigned counsel who are associated in the

practice of law, the court shall promptly inquire with respect (A) two or more defendants have been

to such joint representation and shall personally advise each charged jointly under Rule 8(b) or

defendant of the right to the effective assistance of counsel, have been joined for trial under Rule

including separate representation. Unless it appears that 13; and

there is good cause to believe no conflict of interest is likely

to arise, the court shall take such measures as may be (B) the defendants are represented by the

appropriate to protect each defendant's right to counsel. same counsel, or counsel who are
associated in law practice.

(2) Court's Responsibilities in Cases of Joint
Representation. The court must promptly

inquire about the propriety of joint

representation and must personally advise

each defendant of the right to the effective
assistance of counsel, including separate

representation. Unless there is good cause to

believe that no conflict of interest is likely to

arise, the court must take appropriate
measures to protect each defendant's right to

counsel.

COMMITTEE NOTE

The language of Rule 44 has been amended as part of the general restyling of the Criminal Rules to make them more

easily understood and to make style and terminology consistent throughout the rules. These changes are intended to be

stylistic only.

Revised Rule 44 now refers to the "appointment" of counsel, rather than the assignment of counsel; the Committee

believed the former term was more appropriate. See 18 U.S.C. § 3006A. In Rule 44(c), the term "retained or assigned"

has been deleted as being unnecessary, without changing the court's responsibility to conduct an inquiry where joint

representation occurs.
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Rule 45. Time Rule 45. Computing and Extending Time

(a) Computation. In computing any period of time the (a) Computing Time. The following rules apply in

day of the act or event from which the designated period of computing any period of time specified in these

time begins to run shall not be included. The last day of the rules, any local rule, or any court order:

period so computed shall be included, unless it is a Saturday,

a Sunday, or a legal holiday, or, when the act to be done is (1) Day of the Event Excluded. Exclude the day

the filing of some paper in court, a day on which weather or of the act, event, or default that begins the

other conditions have made the office of the clerk of the period.

district court inaccessible, in which event the period runs

until the end of the next day which is not one of the (2) Exclusion from Brief Periods. Exclude

aforementioned days. When a period of time prescribed or intermediate Saturdays, Sundays, and legal

allowed is less than 11 days, intermediate Saturdays, holidays when the period is less than I1

Sundays and legal holidays shall be excluded in the days.

computation. As used in these rules, "legal holiday"

includes New Year's Day, Birthday of Martin Luther King, (3) Last Day. Include the last day of the period

Jr., Washington's Birthday, Memorial Day, Independence unless it is a Saturday, Sunday, legal

Day, Labor Day, Columbus Day, Veterans Day, holiday, or.*2 •y on which weather or other

Thanksgiving Day, Christmas Day, and any other day conditions make the clerk's office

appointed as a holiday by the President or the Congress of inaccessible. When the last day is excluded,

the United States, or by the state in which the district court is the period runs until the end of the next day

held. 
that is not a Saturday, Sunday, legal holiday,
or day when the clerk's office is

inaccessible.

*toL Say S-C+ e (4) "LegalHoliday" Defined. As used in this

e.Qt o- S 
rl "le+ gal holiday" Defne

- o o sf a e r t V D(A) New Year's Day;

(B) Martin Luther King, Jr.'s Birthday;

Pag -s' Da,;
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(D) Memorial Day;

(E) Independence Day;

(F) Labor Day;

(G) Columbus Day;

(H) Veterans' Day;

(I) Thanksgiving Day; cal 4 A

" L teq, h o Ic~ (J)~Is s J Christmas Day *"Q

*V% C I 9A1 S k ny other day declared a holiday by

CongientCongress, or the state

she where the district court is held.

(b) Enlargement. When an act is required or allowed to (b) Extending Time.

be done at or within a specified time, the court for cause

shown may at any time in its discretion (1) with or without (1) In General. When an act must or may be

motion or notice, order the period enlarged if request done within a specified period, the court on

therefor is made before the expiration of the period its own may extend the time, or for good

originally prescribed or as extended by a previous order or cause may do so on a party's motion made:

(2) upon motion made after the expiration of the specified

period permit the act to be done if the failure to act was the (A) before the originally prescribed or

result of excusable neglect; but the court may not extend the previously extended time expires; or

time for taking any action under Rules 29, 33, 34 and 35,

except to the extent and under the conditions stated in them. (B) after the time expires if the party failed

b to ct ifSexcusable neglect.

(2) Exceptions. The court may not extend the

time to take any action under Rules 29, 33,

34, and 35, except as stated in those rules.

[(c) Unaffected by Expiration of Term.] Rescinded Feb.

28, 1966, eff. July 1, 1966.

(d) For Motions; Affidavits. A written motion, other

than one which may be heard ex parte, and notice of the

hearing thereof shall be served not later than 5 days before

the time specified for the hearing unless a different period is

fixed by rule or order of the court. For cause shown such an

order may be made on exparte application. When a motion

is supported by an affidavit, the affidavit shall be served

with the motion; and opposing affidavits may be served not

less than I day before the hearing unless the court permits

them to be served at a later time.
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(e) Additional Time After Service by Mail. Whenever a (c) Additional Time After Service. When these

party has the right or is required to do an act within a rules permit or require a party to act within a

prescribed period after the service of a notice or other paper specified period after a notice or a paper has been

upon that party and the notice or other paper is served by served on that party, 3 days are added to the

mail, 3 days shall be added to the prescribed period. period if service occurs in the manner provided

-9 7 :;er)(24B)(B , (C), or (Dederal
Rule/of Civil Proceduri

COMMITTEE NOTE

The language of Rule 45 has been amended as part of the general restyling of the Criminal Rules to make them more

easily understood and to make style and terminology consistent throughout the rules. These changes are intended to be

stylistic only.

In Rule 45(a)(4)(C), the term "Presidents' Day" is used instead of "Washington's Birthday" - the term used in the

statute. The former term reflects the prevalent modern usage and was selected to conform the rule to the recently restyled

Federal Rules of Appellate Procedure.

The additional three days provided by Rule 45(c) is extended to the means of service authorized by the new paragraph

(D) added to Rule 5(b) of the Federal Rules of Civil Procedure, including - with the consent of the person served -

service by electronic means. The means of service authorized in civil actions apply to criminal cases under Rule 49 (b).

Rule 45(d), which governs the timing of written motions and affidavits, has been moved to Rule 47.
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Rule 46. Release from Custody Rule 46. Release from Custody; Supervising Detention

(a) Release Prior to Trial. Eligibility for release prior to (a) Before Trial. The provisions of 18 U.S.C.

trial shall be in accordance with 18 U.S.C. §§ 3142 and §§ 3142 and 3144 govern pretrial release.

3144.

(b) Release During Trial. A person released before trial (b) During Trial. A person released before trial

shall continue on release during trial under the same terms continues on release during trial under the same

and conditions as were previously imposed unless the court terms and conditions. But the court may order

determines that other terms and conditions or termination of different terms and conditions or terminate the

release are necessary to assure such person's presence during release if necessary to ensure that the person will

the trial or to assure that such person's conduct will not be present during trial or that the person's

obstruct the orderly and expeditious progress of the trial. conduct will not obstruct the orderly and

expeditious progress of the trial.

(c) Pending Sentence and Notice of Appeal. Eligibility (c) Pending Sentencing or Appeal. The provisions

for release pending sentence or pending notice of appeal or of 18 U.S.C. § 3143 govern release pending

expiration of the time allowed for filing notice of appeal, sentencing or appeal. The burden of establishing

shall be in accordance with 18 U.S.C. § 3143. The burden of that the defendant will not flee or pose a danger to

establishing that the defendant will not flee or pose a danger any other person or to the community rests with

to any other person or to the community rests with the the defendant.

defendant.

(d) Pending Hearing on a Violation of Probation
or Supervised Release. Rule 32.1(a)(6) governs

release pending a hearing on a violation of

probation or supervised release.

(d) Justification of Sureties. Every surety, except a (e) Surety. The court must not approve a bond unless

corporate surety which is approved as provided by law, shall any surety appears to be qualified. Every surety,

justify by affidavit and may be required to describe in the except a legally approved corporate surety, must

affidavit the property by which the surety proposes to justify demonstrate by affidavit that its assets are

and the encumbrances thereon, the number and amount of adequate. The court may require the affidavit to

other bonds and undertakings for bail entered into by the describe the following:

surety and remaining undischarged and all the other

liabilities of the surety. No bond shall be approved unless (1) the property that the surety proposes to use

the surety thereon appears to be qualified. as security;

(2) any encumbrance on that property;

(3) the number and amount of any other

undischarged bonds and bail undertakings
the surety has issued; and

(4) any other liability of the surety.
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(e) Forfeiture. (I) Bail Forfeiture.

(1) Declaration. If there is a breach of condition of a (1) Declaration. The court must declare the bail

bond, the district court shall declare a forfeiture of the bail. forfeited if a condition of the bond is
breached.

(2) Setting Aside. The court may direct that a forfeiture

be set aside in whole or in part, upon such conditions as the (2) Setting Aside. The court may set aside in

court may impose, if a person released upon an execution whole or in part a bail forfeiture upon any

of an appearance bond with a surety is subsequently condition the court may impose, if:

surrendered by the surety into custody or if it otherwise

appears that justice does not require the forfeiture. (A) the surety later surrenders into custody
the person released on the surety's
appearance bond; or

(B) it appears that justice does not require

bail forfeiture.

(3) Enforcement. When a forfeiture has not been set (3) Enforcement.

aside, the court shall on motion enter a judgment of default

and execution may issue thereon. By entering into a bond (A) Default Judgment and Execution. If it

the obligors submit to the jurisdiction of the district court does not set aside a bail forfeiture, the

and irrevocably appoint the clerk of the court as their agent ourt mustupon the government's

upon whom any papers affecting their liability may be ,,)-1otWn~enter a default judgment.

served. Their liability may be enforced on motion without

the necessity of an independent action. The motion and (B) Jurisdiction and Service. By entering

such notice of the motion as the court prescribes may be into a bond, each surety submits to the

served on the clerk of the court, who shall forthwith mail district court's jurisdiction and

copies to the obligors to their last known addresses. irrevocably appoints the district clerk

as its agent to receive service of any

(4) Remission. After entry of such judgment, the court filings affecting its liability.

may remit it in whole or in part under the conditions v

applying to the setting aside of forfeiture in paragraph (2) (C) Motion to Enfore. ourt may)

of this subdivision. upon the government's motio enforce
the surety's liability without an

independent action. The government
must serve any motion, and notice as

the court prescribes, on the district
clerk. If so served, the clerk must
promptly mail a copy to the surety at

its last known address.

(4) Remission. After entering a judgment under

Rule 46(f)(3), the court may remit in whole

or in part the judgment under the same
conditions specified in Rule 46(f)(2).

Page -163-



(f) Exoneration. When a condition of the bond has been (g) Exoneration. The court must exonerate the surety

satisfied or the forfeiture thereof has been set aside or and release any bail when a bond condition has

remitted, the court shall exonerate the obligors and release been satisfied or when the court has set aside or

any bail. A surety may be exonerated by a deposit of cash in remitted the forfeiture. The court must exonerate

the amount of the bond or by a timely surrender of the a surety who deposits cash in the amount of the

defendant into custody. bond or timely surrenders the defendant into
custody.

(g) Supervision of Detention Pending Trial. The court (h) Supervising Detention Pending Trial.

shall exercise supervision over the detention of defendants

and witnesses within the district pending trial for the purpose (1) In General. To eliminate unnecessary

of eliminating all unnecessary detention. The attorney for detention, the court must supervise the

the government shall make a biweekly report to the court detention within the district of any

listing each defendant and witness who has been held in defendants awaiting trial and of any persons

custody pending indictment, arraignment, or trial for a held as material witnesses.

period in excess of ten days. As to each witness so listed the 1:

attorney for the government shall make a statement of the (2) Reports. W)attorney for the government

reasons why such witness should not be released with or must report biweekly to the court, listing

without the taking of a deposition pursuant to Rule 15(a). each material witness held in custody for

As to each defendant so listed the attorney for the more than 10 days pending indictment,

government shall make a statement of the reasons why the arraignment, or trial. For each mats.Lw CM%

defendant is still held in custody. witness listed in the report, tJ e"trney forA

the government must state why the witness
should not be released with or without a

th t- deposition being taken under Rule 15(a).

(h) Forfeiture of Property. Nothing in this rule or in (i) Forfeiture of Proper he court may dispose

chapter 207 of title 18, United States Code, shall prevent the of a charged offense by orde forfeiture of 18

court from disposing of any charge by entering an order U.S.C. § 3142(c)(1)(B)(xi) property under 18

directing forfeiture of property pursuant to 18 U.S.C. U.S.C. § 3146(d), if a fine in the amount of the

3 142(c)(1)(B)(xi) if the value of the property is an amount property's value would be an appropriate sentence

that would be an appropriate sentence after conviction of the for the charged offense.

offense charged and if such forfeiture is authorized by

statute or regulation.

(i) Production of Statements. (j) Producing 1Statemen/t

(1) In General. Rule 26.2(a)-(d) and (f) applies at a (1) In General. Unless the court for good cause

detention hearing held under 18 U.S.C. § 3142, unless the rules otherwise, Rule 26.2(a)-(d) and (f)

court, for good cause shown, rules otherwise in a particular applies at a detention hearing under 18

case. U.S.C. § 3142.

(2) Sanctions for Failure to Produce Statement. If a (2) Sanctions fo,(F r oe roa a

party elects not to comply with an order under Rule 26.2(a) Statement. If a party disobeys a Rule

to deliver a statement to the moving party, at the detention 26.24aoder to produce a witness's

hearing the court may not consider the testimony of a statement, the court must not consider that

witness whose statement is withheld. witness's testimony at the detention hearing.
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COMMITTEE NOTE

The language of Rule 46 has been amended as part of the general restyling of the Criminal Rules to make them more

easily understood and to make style and terminology consistent throughout the rules. These changes are intended to be

stylistic only, except as noted below.

Although the general rule is that an appeal to a circuit court deprives the district court of jurisdiction, Rule 46(c)

recognizes the apparent exception to that rule -thatthe district court retains jurisdiction to decide whetherthe defendant

should be detained, even if a notice of appeal has been filed. See, e.g., United States v. Meyers, 95 F.3d 1475 (I 0th Cir.

1996), cert. denied, 522 U.S. 1006 (1997) (initial decision of whether to release defendant pending appeal is to be made

by district court); United States v. Affleck, 765 F.2d 944 (10th Cir. 1985); Jago v. United States District Court, 570 F.2d

618 (6th Cir. 1978) (release of defendant pending appeal must first be sought in district court). See also Federal Rule

of Appellate Procedure 9(b) and the accompanying Committee Note.

Revised Rule 46(h) deletes the requirement that the attorney for the government file bi-weekly reports with the court

concerningthe status of any defendants in pretrial detention. The Committeebelievedthatthe requirementwasno longer

necessary in light of the Speedy Trial Act provisions. 18 U.S.C. § § 3161, et. seq. On the other hand, the requirement that

the attorney for the government file reports regarding detained material witnesses has been retained in the rule.

Rule 46(i) addresses the ability of a court to order forfeiture of property where a defendant has failed to appear as

required by the court. The language in the current rule, Rule 46(h), was originally included by Congress. The new

language has been restyled with no change in substance or practice intended. Under this provision, the court may only

forfeit property as permitted under 18 U.S.C. §§ 3146(d) and 3142(c)(1)(B)(xi). The term "appropriate sentence" means

a sentence that is consistent with the Sentencing Guidelines.
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Rule 47. Motions Rule 47. Motions and Supporting Affidavits

An application to the court for an order shall be by motion. (a) In General. A party applying to the court for an

A motion other than one made during a trial or hearing shall order must do so by motion.

be in writing unless the court permits it to be made orally. It

shall state the grounds upon which it is made and shall set (b) Form and Content of a Motion. A motion -

forth the relief or order sought. It may be supported by except when made during a trial or hearing -

affidavit. est seinwritinglunless the court permits the
party to make the motion by other means. A

motion must state the grounds on which it is

based and the relief or order sought. A motion
may be supported by affidavit.

(c) Timing of a Motion. A party must serve a

written motion - other than one that the court
may hear ex parte - and any hearing notice at

least 5 days before the hearing date, unless a rule

or court order sets a different period. For good

cause, the court may set a different period upon

ex parte application.

(d) Affidavit Supporting a Motion. The moving
party must serve any supporting affidavit with the

motion. A responding party must serve any

opposing affidavit at least one day before the

hearing, unless the court permits later service.

COMMITTEE NOTE

The language of Rule 47 has been amended as part of the general restyling of the Criminal Rules to make them more

easily understood and to make style and terminology consistent throughout the rules. These changes are intended to be

stylistic only, except as noted below.

In Rule 47(b), the word "orally" has been deleted. The Committee believed first, that the term should not act as a

limitation on those who are not able to speak orally and second, a court may wish to entertain motions through electronic

or other reliable means. Deletion of the term also comports with a similar change in Rule 26, regarding the taking of

testimony during trial. In place of that word, the Committee substituted the broader phrase "by other means."
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Rule 48. Dismissal Rule 48. Dismissal )

(a) By Attorney for Government. The Attorney General (a) By the Government. The government ma'with

or the United States attorney may by leave of court file a > leave of courtldismiss an indictment, information,

dismissal of an indictment, information, or complaint and or complaint. The government may not dismiss

the prosecution shall thereupon terminate. Such a dismissal the prosecution during trial without the

may not be filed during the trial without the consent of the defendant's consent.

defendant.
(b) By the Court. The court may dismiss an

(b) By Court. If there is unnecessary delay in presenting indictment, information, or complaint if

the charge to the grand jury or in filing an information unnecessary delay occurs in:

against a defendant who has been held to answer to the

district court, or if there is unnecessary delay in bringing a (1) presenting a charge to a grand jury;

defendant to trial, the court may dismiss the indictment,

information, or complaint. (2) filing an information against a defendant; or

(3) bringing a defendant to trial.

COMMITTEE NOTE

The language of Rule 48 has been amended as part of the general restyling of the Criminal Rules to make them more

easily understood and to make style and terminology consistent throughout the rules. These changes are intended to be

stylistic only.

The Committee considered the relationship between Rule 48(b) and the Speedy Trial Act. See 18 U.S.C. §§ 3161,

et seq. Rule 48(b), of course, operates independently from the Act. See, e.g., United States v. Goodson, 204 F.3d 508

(4th Cir. 2000) (noting purpose of Rule 48(b)); United States v. Carlone, 666 F.2d 1112, 1116 (7th Cir. 1981) (suggesting

that Rule 48(b) could provide alternate basis in an extreme case to dismiss an indictment, without reference to Speedy

Trial Act); United States v. Balochi, 527 F.2d 562, 563-64 (4th Cir. 1976) (per curiam) (Rule 48(b) is broader in

compass). In re-promulgating Rule 48(b), the Committee intends no change in the relationship between that rule and the

Speedy Trial Act.
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Rule 49. Service and Filing of Papers Rule 49. Serving and Filing Papers

(a) Service: When Required. Written motions other than (a) When Required. A party must serve on every

those which are heard ex parte, written notices, designations other party any written motion (other than one to

of record on appeal and similar papers shall be served upon be heard ex parte), written notice, designation of

each of the parties. the record on appeal, or similar paper.

(b) Service: How Made. Whenever under these rules or (b) How Made. Service must be made in the manner

by an order of the court service is required or permitted to be provided for a civil action. When these rules or a

made upon a party represented by an attorney, the service court order requires or permits service on a party

shall be made upon the attorney unless service upon the represented by an attorney, service must be made

party personally is ordered by the court. Service upon the on the attorney instead of the partyFun less the )

attorney or upon a party shall be made in the manner court orders otherwise.

provided in civil actions.
(c) Notice of a Court Order. When the court issues

(c) Notice of Orders. Immediately upon the entry of an an order on any post-arraignment motion, the

order made on a written motion subsequent to arraignment clerk must provide notice in a manner provided

the clerk shall mail to each party a notice thereof and shall - -fora civil action. Except as Federal Rule of

make a note in the docket of the mailing. Lack of notice of Appellate Procedure 4(b) provides otherwise, the

the entry by the clerk does not affect the time to appeal or clerk's failure to give notice does not affect the

relieve or authorize the court to relieve a party for failure to time to appeal, or relieve - or authorize the court

appeal within the time allowed, except as permitted by Rule to relieve - a party's failure to appeal within the

4(b) of the Federal Rules of Appellate Procedure. allowed time.

(d) Filing. Papers required to be served shall be filed with (d) Filing. A party must file with the court a copy of

the court. Papers shall be filed in the manner provided in any paper the party is required to serve. A paper

civil actions. must be filed in iq manner provided for a civil
action.

I(e) Abrogated April 27, 1995, eff. December 1, 19951]

COMMITTEE NOTE

The language of Rule 49 has been amended as part of the general restyling of the Criminal Rules to make them more

easily understood and to make style and terminology consistent throughout the rules.

Rule 49(c) has been amended to reflect proposed changes in the Federal Rules of Civil Procedure that permit (but

do not require) a court to provide notice of its orders and judgments through electronic means. See Federal Rules of Civil

Procedure 5(b) and 77(d). As amended, Rule 49(c) now parallels a similar extant provision in Rule 49(b), regarding

service of papers.
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Rule 50. Calendars; Plan for Prompt Disposition Rule 50. Prompt Disposition

(a) Calendars. The district courts may provide for Scheduling preference must be given to criminal
placing criminal proceedings upon appropriate calendars. proceedings as far as practicable.
Preference shall be given to criminal proceedings as far as
practicable.

(b) Plans for Achieving Prompt Disposition of
Criminal Cases. To minimize undue delay and to further
the prompt disposition of criminal cases, each district court
shall conduct a continuing study of the administration of
criminal justice in the district court and before United States
magistrate judges of the district and shall prepare plans for
the prompt disposition of criminal cases in accordance with
the provisions of Chapter 208 of Title 18, United States
Code.

COMMITTEE NOTE

The language of Rule 50 has been amended as part of the general restyling of the Criminal Rules to make them more
easily understood and to make style and terminology consistent throughout the rules. These changes are intended to be
stylistic only, except as noted below.

The first sentence in current Rule 50(a), which says that a court may place criminal proceedings on a calendar, has
been deleted. The Committee believed that the sentence simply stated a truism and was no longer necessary.

Current Rule 50(b), which simply mirrors 18 U.S.C. § 3165, has been deleted in its entirety. The rule was added in
1971 to meet congressional concerns in pending legislation about deadlines in criminal cases. Provisions governing
deadlines were later enacted by Congress and protections were provided in the Speedy Trial Act. The Committee
concluded that in light of those enactments, Rule 50(b) was no longer necessary.
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Rule 51. Exceptions Unnecessary. Rule 51. Preserving Claimed Error

Exceptions to rulings or orders of the court are (a) Exceptions Unnecessary. Exceptions to rulings
unnecessary and for all purposes for which an exception has or orders of the court are unnecessary.
heretofore been necessary it is sufficient that a party, at the
time the ruling or order of the court is made or sought, (b) Preserving a Claim of Error. A party may
makes known to the court the action which that party desires preserve a claim of error by informing the court -
the court to take or that party's objection to the action of the when the court ruling or order is made or
court and the grounds therefor; but if a party has no sought - of the action the party wishes the court
opportunity to object to a ruling or order, the absence of an to take, or the party's objection to the court's
objection does thereafter prejudice that party. action and the grounds for that objection. If a

party does not have an opportunity to object to a
ruling or order, the absence of an objection does
not later prejudice that party. A ruling or order
that admits or excludes evidence is governed by
Federal Rule of Evidence 103.

COMMITTEE NOTE

The language of Rule 51 has been amended as part of the general restyling of the Criminal Rules to make them more
easily understood and to make style and terminology consistent throughout the rules. These changes are intended to be
stylistic only.

The Rule includes a new sentence that explicitly states that any rulings regarding evidence are governed by Federal
Rule of Evidence 103. The sentence was added because of concerns about the Supersession Clause, 28 U.S.C. § 2072(b),
of the Rules Enabling Act, and the possibility that an argument might have been made that Congressional approval of
this rule would supersede that Rule of Evidence.
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Rule 52. Harmless Error and Plain Error Rule 52. Harmless and Plain Error

(a) Harmless Error. Any error, defect, irregularity, or (a) Harmless Error. Any error, defect, irregularity,
variance which does not affect substantial rights shall be or variance that does not affect substantial rights
disregarded. must be disregarded.

(b) Plain Error. Plain errors or defects affecting (b) Plain Error. A plain error or defect that affects
substantial rights may be noticed although they were not substantial rights may be considered even though
brought to the attention of the court. it was not brought to the court's attention.

COMMITTEE NOTE

The language of Rule 52 has been amended as part of the general restyling of the Criminal Rules to make them more
easily understood and to make style and terminology consistent throughout the rules. These changes are intended to be
stylistic only.
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ake.ow I

Rule 53. Regulation of Conduct in the Court Room. Rule 53. Courtroom Photographing and
Broadcasting Prohibited

The taking of photographs in the court room during the Except as otherwise provided byXat•ute or these rules,
progress of judicial proceedings or radio broadcasting of the court must not permit the taking of photographs in the
judicial proceedings from the court room shall not be courtroom during judicial proceedings or the broadcasting
permitted by the court. of judicial proceedings from the courtroom.

COMMITTEE NOTE

The language of Rule 53 has been amended as part of the general restyling of the Criminal Rules to make them more
easily understood and to make style and terminology consistent throughout the rules. These changes are intended to be
stylistic only, except as noted below.

Although the word "radio" has been deleted from the rule, the Committee does not believe that the amendment is a
substantive change but rather one that accords with judicial interpretation applying the current rule to other forms of
broadcasting and functionally equivalent means. See, e.g., United States v. Hastings, 695 F.2d 1278, 1279, n. 5 (I Ith
Cir. 1983) (television proceedings prohibited); United States v. Mc Veigh, 931 F. Supp. 753 (D. Colo. 1996) (release of
tape recordings of proceedings prohibited). Given modern technology capabilities, the Committee believed that a more
generalized reference to "broadcasting" is appropriate.

Also, although the revised rule does not explicitly recognize exceptions within the rules themselves, the restyled rule
recognizes that other rules might permit, for example, video teleconferencing, which clearly involves "broadcasting" of
the proceedings, even if only for limited purposes.

REPORTER'S NOTES

In publishing the "style" changes to the Federal Rules of Criminal Procedure, the Committee decided to publish
separately any rule that includes what it considered at least one major substantive change. The purpose for this separate
publication is to highlight for the bench and the bar any proposed amendments that the Committee believes will result
in significant changes in current practice. That separate publication includes substantive amendments to Rules 5 and 10
that would permit video teleconferencing of initial appearances and arraignments and to Rule 26 that would permit
remote transmission of live testimony. Those amendments would thus impact on Rule 53.
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Rule 54. Application and Exception Rule 54. (Reqetwed4

(a) Courts. These rules apply to all criminal proceedings / EnS -esrrC
in the United States District Courts; in the District Court of
Guam; in the District Court for the Northern Mariana
Islands, except as otherwise provided in articles IV and V of
the covenant provided by the Act of March 24, 1976 (90
Stat. 263); and in the District Court of the Virgin Islands; in
the United States Courts of Appeals; and in the Supreme
Court of the United States; except that the prosecution of
offenses in the District Court of the Virgin Islands shall be
by indictment or information as otherwise provided by law.

5All of Rule 54 was moved to Rule I.
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(b) Proceedings.

(1) Removed Proceedings. These rules apply to
criminal prosecutions removed to the United States district
courts from state courts and govern all procedure after
removal, except that dismissal by the attorney for the
prosecution shall be governed by state law.

(2) Offenses Outside a District or State. These rules
apply to proceedings for offenses committed upon the high
seas or elsewhere out of the jurisdiction of any particular
state or district, except that such proceedings may be had
in any district authorized by 18 U.S.C. § 3238.

(3) Peace Bonds. These rules do not alter the power of
judges of the United States or of United States magistrate
judges to hold security of the peace and for good behavior
under Revised Statutes, § 4069, 50 U.S.C. § 23, but in such
cases the procedure shall conform to these rules so far as
they are applicable.

(4) Proceedings Before United States Magistrate
Judges. Proceedings involving misdemeanors and other
petty offenses are governed by Rule 58.

(5) Other Proceedings. These rules are not applicable
to extradition and rendition of fugitives; civil forfeiture of
property for violation of a statute of the United States; or
the collection of fines and penalties. Except as provided in
Rule 20(d) they do not apply to proceedings under 18
U.S.C. Chapter 403 - Juvenile Delinquency - so far as

they are inconsistent with that chapter. They do not apply
to summary trials for offenses against the navigation laws
under Revised Statutes §§ 4300-4305, 33 U.S.C. §§ 391-
396, or to proceedings involving disputes between seamen
under Revised Statutes §§ 4079-4081, as amended, 22
U.S.C. §§ 256-258, or to proceedings for fishery offenses
under the Act of June 28, 1937, c. 392, 50 Stat. 325-327,
16 U.S.C. §§ 772-772i, or to proceedings against a witness
in a foreign country under 28 U.S.C. § 1784.
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(c) Application of Terms. As used in these rules the
following terms have the designated meanings.

"Act of Congress" includes any act of Congress locally
applicable to and in force in the District of Columbia, in
Puerto Rico, in a territory or in any insular possession.

"Attorney for the government" means the Attorney
General, an authorized assistant of the Attorney General, a
United States Attorney, an authorized assistant of a United
States Attorney, when applicable to cases arising under the
laws of Guam the Attorney General of Guam or such other
person or persons as may be authorized by the laws of Guam
to act therein, and when applicable to cases arising under the
laws of the Northern Mariana Islands the Attorney General
of the Northern Mariana Islands or any other person or
persons as may be authorized by the laws of the Northern
Marianas to act therein.

"Civil action" refers to a civil action in a district court.

The words "demurrer," "motion to quash," "plea in
abatement," "plea in bar" and "special plea in bar," or words
to the same effect, in any act of Congress shall be construed
to mean the motion raising a defense or objection provided
in Rule 12.

"District court" includes all district courts named in
subdivision (a) of this rule.

"Federal magistrate judge" means a United States
magistrate judge as defined in 28 U.S.C. §§ 631-639, ajudge
of the United States or another judge or judicial officer
specifically empowered by statute in force in any territory or
possession, the Commonwealth of Puerto Rico, or the
District of Columbia, to perform a function to which a
particular rule relates.

"Judge of the United States" includes a judge of the district
court, court of appeals, or the Supreme Court.

"Law" includes statutes and judicial decisions.
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"Magistrate judge" includes a United States magistrate
judge as defined in 28 U.S.C. §§ 631-639, ajudge of the
United States, another judge or judicial officer specifically
empowered by statute in force in any territory or possession,
the Commonwealth of Puerto Rico, or the District of
Columbia, to perform a function to which a particular rule
relates, and a state or local judicial officer, authorized by 18
U.S.C. § 3041 to perform the functions prescribed by Rules
3, 4, and 5.

"Oath" includes affirmations.

"Petty offense" is defined in 18 U.S.C. § 19.

"State" includes District of Columbia, Puerto Rico,
territory and insular possession.

"United States magistrate judge" means the officer
authorized by 28 U.S.C. §§ 631-639.

COMMITTEE NOTE

Certain provisions in current Rule 54 have been moved to revised Rule I as part of a general restyling of the Criminal

Rules to make them more easily understood and to make style and terminology consistent throughout the rules. Other
provisions in Rule 54 have been deleted as being unnecessary.
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Rule 55. Records Rule 55. Records

The clerk of the district court and each United States The clerk of the district court must keep records

magistrate judge shall keep records in criminal proceedings of criminal proceedings in the form prescribed by the

in such form as the Director of the Administrative Office of Director of the Administrative Office of the United

the United States Courts may prescribe. The clerk shall States Courts. The clerk must enter in the records every

enter in the records each order or judgment of the court and court order or judgment and the date of entry.

the date such entry is made.

COMMITTEE NOTE

The language of Rule 55 has been amended as part of the general restyling ofthe Criminal Rules to make them more

easily understood and to make style and terminology consistent throughout the rules. These changes are intended to be

stylistic only.
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Rule 56. Courts and Clerks Rule 56. When Court Is Open

The district court shall be deemed always open for the (a) In General. A district court is considered always
purpose of filing any proper paper, of issuing and returning open for any filing, and for issuing and returning
process and of making motions and orders. The clerk's process, making a motion, or entering an order.
office with the clerk or a deputy in attendance shall be open
during business hours on all days except Saturdays, Sundays, (b) Office Hours. The clerk's office - with the clerk
and legal holidays, but a court may provide by local rule or or a deputy in attendance - must be open during
order that its clerk's office shall be open for specified hours business hours on all days except Saturdays,
on Saturdays or particular legal holidays other than New Sundays, and legal holidays.
Year's Day, Birthday of Martin Luther King, Jr.,
Washington's Birthday, Memorial Day, Independence Day, (c) Special Hours. A court may provide by local rule
Labor Day, Columbus Day, Veterans Day, Thanksgiving or order that its clerk's office will be open for
Day, and Christmas Day. specified hours on Saturdays or legal holidays

S C+ G S Ider _than New Year's Day, Martin Luther King,
,by r~cderwj 54&+0-P- -Po r Jr.'s Birthday, rsint4 emorial Day

.by tCder4lI si^+W c 4 , Independence Day, Labor Day, Columbus Day,

0)2 SC, eV a Il c c on Veterans' Day, Thanksgiving Day, and Chras
Day.

r I
COMMITTEE NOTE

The language of Rule 56 has been amended as part of the general restyling of the Criminal Rules to make them more
easily understood and to make style and terminology consistent throughout the rules. These changes are intended to be
stylistic only.

In Rule 56(c) the term "Presidents' Day" is used in lieu of the term, "Washington's Birthday." Although the latter
term is used in the statute, the former reflects the prevalent modern usage and is the term used in the recently restyled
Federal Rules of Appellate Procedure. See also Rule 45(a).
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Rule 57. Rules by District Courts Rule 57. District Court Rules

(a) In General (a) In General. L ocal.

(1) Each district court acting by a majority of its (1) fach district court acting by a majority of its
district judges may, after giving appropriate public district judges may, after giving appropriate
notice and an opportunity to comment, make and amend public notice and an opportunity to
rules governing its practice. A local rule shall be comment, make and amend rules governing
consistent with - but not duplicative of- Acts of its practice. A local rule must be consistent
Congress and rules adopted under 28 U.S.C. § 2072 and with - but not duplicative of- federal
shall conform to any uniform numbering system statutes and rules adopted under 28 U.S.C.
prescribed by the Judicial Conference of the United § 2072 and must conform to any uniform
States. numbering system prescribed by the Judicial

Conference of the United States.
(2) A local rule imposing a requirement of form shall L c c at

not be enforced in a manner that causes a party to lose (2) fA local rule imposing a requirement of form
rights because of nonwillful failure to comply with the must not be enforced in a manner that causes
requirement. a party to lose rights because of an

unintentional failure to comply with the
requirement.

(b) Procedure When There Is No Controlling Law. A (b) Procedure When There Is No Controlling Law.
judge may regulate practice in any manner consistent with A judge may regulate practice in any manner
federal law, these rules, and local rules of the district. No consistent with federal law, these rules, and the
sanction or other disadvantage may be imposed for local rules of the district. No sanction or other
noncompliance with any requirement not in federal law, disadvantage may be imposed for noncompliance
federal rules, or the local district rules unless the alleged with any requirement not in federal law, federal
violator has been furnished in the particular case with actual rules, or the local district rules unless the alleged
notice of the requirement. violator was furnished with actual notice of the

requirement before the noncompliance.

(c) Effective Date and Notice. A local rule so adopted (c) Effective Date and Notice. A local rule adopted
shall take effect upon the date specified by the district court under thiseule takes effect on the date specified
and shall remain in effect unless amended by the district by the district court and remains in effect unless
court or abrogated by the judicial council of the circuit in amended by the district court or abrogated by the
which the district is located. Copies of the rules and judicial council of the circuit in which the district
amendments so made by any district court shall upon their is located. Copies of local rules and their
promulgation be furnished to the judicial council and the amendments, when promulgated, must be
Administrative Office of the United States Courts and shall furnished to the judicial council and the
be made available to the public. Administrative Office of the United States Courts

and must be made available to the public.

COMMITTEE NOTE

The language of Rule 57 has been amended as part of the general restyling of the Criminal Rules to make them more
easily understood and to make style and terminology consistent throughout the rules. These changes are intended to be
stylistic only.

Page -179-



Rule 58. Procedure for Misdemeanors and Other Petty Rule 58. Petty Offenses and Other Misdemeanors
Offenses

(a) Scope. (a) Scope.

(1) In General. This rule governs the procedure and (1) In General. These rules apply in petty
practice for the conduct of proceedings involving offense and other misdemeanor cases and on
misdemeanors and other petty offenses, and for appeals appeal to a district judge in a case tried by a
to district judges in such cases tried by United States magistrate judge, unless this rule provides
magistrate judges. otherwise.

(2) Applicability of Other Federal Rules of (2) Petty Offense Case Without Imprisonment.
Criminal Procedure. In proceedings concerning petty In a case involving a petty offense for which
offenses for which no sentence of imprisonment will be no sentence of imprisonment will be
imposed the court may follow such provisions of these imposed, the court may follow any provision
rules as it deems appropriate, to the extent not of these rules that is not inconsistent with
inconsistent with this rule. In all other proceedings the this rule and that the court considers
other rules govern except as specifically provided in this appropriate.
rule.

(3) Definition. As used in this rule, the term
(3) Definition. The term "petty offenses for which no "petty offense for which no sentence of

sentence of imprisonment will be imposed" as used in this imprisonment will be imposed" means a
rule, means any petty offenses as defined in 18 U.S.C. § 19 petty offense for which the court determines
as to which the court determines, that, in the event of that, in the event of conviction, no sentence
conviction, no sentence of imprisonment will actually be of imprisonment will be imposed.
imposed.

(b) Pretrial Procedures. (b) Pretrial Procedure.

(1) Trial Document. The trial of a misdemeanor may (1) Charging Document. The trial of a
proceed on an indictment, information, or complaint or, in misdemeanor may proceed on an indictment,
the case of a petty offense, on a citation or violation notice. information, or complaint. The trial of a

petty offense may also proceed on a citation
or violation notice.
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(2) Initial Appearance. At the defendant's initial (2) Initial Appearance. At the defendant's
appearance on a misdemeanor or other petty offense initial appearance on a petty offense or other
charge, the court shall inform the defendant of: misdemeanor charge, the magistrate judge

must inform the defendant of the following:
(A) the charge, and the maximum possible Af

penalties provided by law, including payment of a (A) the charge, and the minimum nd
special assessment under 18 U.S.C. § 3013, and maximum penalties, including special
restitution under 18 U.S.C. § 3663; assessment under 18 U.S.C. § 3013

and restitution under 18 U.S.C.
(B) the right to retain counsel; § 3556;

(C) the right to request the appointment of counsel (B) the right to retain counsel;
if the defendant is unable to retain counsel, unless
the charge is a petty offense for which an (C) the right to request the appointment of
appointment of counsel is not required; counsel if the defendant is unable to

retain counsel - unless the charge is a
(D) the right to remain silent and that any petty offense for which the

statement made by the defendant may be used appointment of counsel is not required;
against the defendant;

(D) the right to remain silent and that the
(E) the right to trial, judgment, and sentencing prosecution may use against the

before a district judge, unless: defendant any statement that the
(i) the charge is a Class B misdemeanor motor- defendant makes;
vehicle offense, a Class C misdemeanor, or an
infraction; or (E) the right to trial, judgment, and
(ii) the defendant consents to trial, judgment, and sentencing before a district judge -
sentencing before the magistrate judge; unless:

(F) the right to trial by jury before either a United i) thc charge is a Css- B
States magistrate judge or a district judge, unless the misdkmze.tor mater N.ehieleo
charge is a petty offense; and Gk C offense, a Class C misdzmzano

or a i4rtefea-4-or
(G) the right to a preliminary examination in ,

accordance with 18 U.S.C. § 3060, and the general e *f (ii) the defendant consents to trial,
circumstances under which the defendant may secure O cSea judgment, and sentencing before
pretrial release, if the defendant is held in custody a magistrate judge;
and charged with a misdemeanor other than a petty
offense.

(F) the right to a jury trial before either a
magistrate judge or a district judge -
unless the charge is a petty offense;
and

(G) if the defendant is held in custody and
charged with a misdemeanor other
than a petty offense, the right to a
preliminary hearing under Rule 5.1,
and the general circumstances, if any,
under which the defendant may secure
pretrial release.
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(3) Consent and Arraignment. (3) Arraignment.

(A) Plea Before a United States Magistrate (A) Plea Before a Magistrate Judge. A

Judge. A magistrate judge shall take the defendant's magistrate judge may take the

plea in a Class B misdemeanor charging a motor ;f Se defendant's plea in a Class B

vehicle-offense, a class C misdemeanor, or an re*I N °misdemeanor charging Has;

infraction. In every other misdemeanor case, a Ca's e vehicle effenre a as3 C

m a g i s t ra t e ju d g e m a y t ak e th e p le a o n ly i f t h e In

d e f e n d a n t c o n s en t s e it h e r in w r i t i n g o r o r a l l y o n th e e v e ry o t h e r m is d e m e a n o r ca s e , a

re c o r d to b e t ri e d b ef o r e th e m a g i s t r a t e ju d g e a n d m a g i s t ra t e j u d g e m a y ta k e th e p le a

s p ec i f i c a l l y w a iv e s t ri a l b ef o r e a d i s t r i c t j u d g e . T h e o n ly i f t h e d e fe n d a n t c o n s e n t s e i t h e r in

d e f e n d a n t m a y p le a d n o t g u i l t y , g u i l t y , o r w i th th e w ri t i n g o r o n th e r e c o r d to b e t ri e d

c o n s e n t o f th e m a g i s t r a t e ju d g e , n o lo c o n te n d e r e . b e fo r e a m a g i s t r a t e ju d g e a n d

s p e c i fi c al l y w a iv es t ri a l b ef o r e a

(B ) F a i l u re to C o n s e n t. In a m is d e m e a n o r c a s e - d i s t r i c t j u d g e . T h e d e fe n d a n t m a y

o th e r th an a C las s B m is d e m e a n o r c h a rg in g a m o to r- p l e ad n o t g u i l t y , g u i l t y , o r+ v i th th e

v e h ic l e o f fe n s e, a C la s s C m is d e m ea n o r , o r an c o n s e n t o f th e m a g i s t r a t e ju d g e) n o lo

in fr a c t io n - m a g i s t r a t e j u d g e s h a l l o rd e r th e c o n te n d e re .

d e f e n d a n t t o a p p e a r b ef o r e a d i s t ri ct j u d g e f o r f u r th e r

p ro c e e d in g s o n n o t i c e, u n l e s s th e d e f e n d a n t co n s e n t s ( B ) Fail u r e to C o n s e nt. E x c e p

to t h e t ri a l b ef o r e th e m ag i s t r a t e ju d g e . B m icaiiu, J1... ging a motor

m/id _ , .a o th e

m a g i s t ra t e ju d g e m u s t o r d e r a

d e f e n d a n t w h o d o e s n o t c o n s e n t to

t r i a l b e fo re a m a g i s t r a t e ju d g e to

a p p ea r b e fo re a d i s t r i c t j u d g e fo r

f u r th e r p ro c e ed in g s .
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(c) Additional Procedures Applicable Only to Petty (c) Additional Procedures in Certain Petty
Offenses for Which No Sentence of Imprisonment Will Offense Cases. The following procedures also
be Imposed. With respect to petty offenses for which no /innl ving a petty offense for which
sentence of imprisonment will be imposed, the following no sentence of imprisonment will be imposed:
additional procedures are applicable: Se

(1) Guilty or Nolo Contendere Plea. The court

(1) Plea of Guilty or Nolo Contendere. No plea of must not accept a guilty or nolo contendere
guilty or nolo contendere shall be accepted unless the court plea unless satisfied that the defendant
is satisfied that the defendant understands the nature of the understands the nature of the charge and the
charge and the maximum possible penalties provided by maximum possible penalty.
law.

(2) Waiving Venue.
(2) Waiver of Venue for Plea and Sentence. A

defendant who is arrested, held, or present in a district (A) Conditions of Waiving Venue. If a
other than that in which the indictment, information, defendant is arrested, held, or present
complaint, citation, or violation notice is pending against in a district different from the one
that defendant may state in writing a wish to plead guilty where the indictment, information,
or nolo contendere, to waive venue and trial in the district complaint, citation, or violation notice
in which the proceeding is pending, and to consent to is pending, the defendant may state in
disposition of the case in the district in which that writing a desire to plead guilty or nolo
defendant was arrested, is held, or is present. Unless the ; - -ontenerIto waive venue and trial in
defendant thereafter pleads not guilty, the prosecution shall the district where the proceeding is
be had as if venue were in such district, and notice of same ,--i-enJi nd to consent to the court's
shall be given to the magistrate judge in the district where ; disposing of the case in the district
the proceeding was originally commenced. The where the defendant was arrested, is
defendant's statement of a desire to plead guilty or nolo held, or is present.
contendere is not admissible against the defendant.

(B) Effect of Waiving Venue. Unless the
defendant later pleads not guilty, the
prosecution will proceed in the district
where the defendant was arrested, is
held, or is present. The district clerk
must notify the clerk in the original
district of the defendant's waiver of
venue. The defendant's statement of a
desire to plead guilty or nolo
contendere is not admissible against
the defendant.
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(3) Sentence. The court shall afford the defendant an (3) Sentencing. The court must give the
opportunity to be heard in mitigation. The court shall then defendant an opportunity to be heard in
immediately proceed to sentence the defendant, except that mitigation and then proceed immediately to
in the discretion of the court, sentencing may be continued sentencing. The court may, however,
to allow an investigation by the probation service or postpone sentencing to allow the probation
submission of additional information by either party. service to investigate or to permit either

party to submit additional information.
(4) Notification of Right to Appeal. After imposing

sentence in a case which has gone to trial on a plea of not (4) Notice of a Right to Appeal. After imposing
guilty, the court shall advise the defendant of the sentence in a case tried on a not-guilty plea,
defendant's right to appeal including any right to appeal the court must advise the defendant of a right
the sentence. There shall be no duty on the court to advise to appeal the conviction and of any right to
the defendant of any right of appeal after sentence is appeal the sentence. If the defendant was
imposed following a plea of guilty or nolo contendere, convicted on a plea of guilty or nolo
except the court shall advise the defendant of any right to contendere, the court must advise the
appeal the sentence. defendant of any right to appeal the

sentence.
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(d) Securing the Defendant's Appearance; Payment in (d) Paying a Fixed Sum in Lieu of Appearance.
Lieu of Appearance.

(1) In General. If the court has a local rule
(1) Forfeiture of Collateral. When authorized by local governing forfeiture of collateral, the court

rules of the district court, payment of a fixed sum may be may accept a fixed-sum payment in lieu of
accepted in suitable cases in lieu of appearance and as the defendant's appearance and end the case,
authorizing termination of the proceedings. Local rules but the fixed sum may not exceed the
may make provision for increases in fixed sums not to maximum fine allowed by law.
exceed the maximum fine which could be imposed.

(2) Notice to Appear. If the defendant fails to
(2) Notice to Appear. If a defendant fails to pay a fixed pay a fixed sum, request a hearing, or appear

sum, request a hearing, or appear in response to a citation in response to a citation or violation notice,
or violation notice, the clerk or a magistrate judge may the district clerk or a magistrate judge may
issue a notice for the defendant to appear before the court issue a notice for the defendant to appear
on a date certain. The notice may also afford the defendant before the court on a date certain. The notice
an additional opportunity to pay a fixed sum in lieu of may give the defendant an additional
appearance, and shall be served upon the defendant by opportunity to pay a fixed sum in lieu of
mailing a copy to the defendant's last known address. appearance. The district clerk must serve the

notice on the defendant by mailing a copy to
(3) Summons or Warrant. Upon an indictment or a the defendant's last known address.

showing by one of the other documents specified in
subdivision (b)(1) of probable cause to believe that an (3) Summons or Warrant. Upon an indictment,
offense has been committed and that the defendant has or upon a showing by one of the other
committed it, the court may issue an arrest warrant or, if no charging documents specified in Rule
warrant is requested by the attorney for the prosecution, a 58(b)(1) of probable cause to believe that an
summons. The showing of probable cause shall be made offense has been committed and that the
in writing upon oath or under penalty of perjury, but the defendant has committed it, the court may
affiant need not appear before the court. If the defendant issue an arrest warrant or, if no warrant is
fails to appear before the court in response to a summons, requested by the attorney for the
the court may summarily issue a warrant for the government, a summons. The showing of
defendant's immediate arrest and appearance before the probable cause must be made under oath or
court. under penalty of perjury, but the affiant need

not appear before the court. If the defendant
fails to appear before the court in response to
a summons, the court may summarily issue a
warrant for the defendant's arrest.

(e) Record. Proceedings under this rule shall be taken e) Rerwrrhe court must record any proceedings
down by a reporter or recorded by suitable sound equipment. under this rule by using a court reporter or

suitable recording device.

(i) New Trial. The provisions of Rule 33 shall apply. (f) New Trial. Rule 33 applies to a motion for a new
trial.

c ag -5 L -occeA:^
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(g) Appeal. (g) Appeal.

(1) Decision, Order, Judgment or Sentence by a (1) From a District Judge's Order or
District Judge. An appeal from a decision, order, Judgment. The Federal Rules of Appellate
judgment or conviction or sentence by a district judge shall Procedure govern an appeal from a district
be taken in accordance with the Federal Rules of Appellate judge's order or a judgment of conviction or
Procedure. sentence.

(2) Decision, Order, Judgment or Sentence by a (2) From a Magistrate Judge's Order or
United States Magistrate Judge. Judgment.

(A) Interlocutory Appeal. A decision or order by (A) Interlocutory Appeal. Either party may
a magistrate judge which, if made by a district judge, appeal an order of a magistrate judge
could be appealed by the government or defendant to a district judge within 10 days of its
under any provision of law, shall be subject to an entry if a district judge's order could
appeal to a district judge provided such appeal is similarly be appealed. The party
taken within 10 days of the entry of the decision or appealing must file a notice with the
order. An appeal shall be taken by filing with the clerk specifying the order being
clerk of court a statement specifying the decision or q Use - appealed anulserve a copy on the
order from which an appeal is taken and by serving a adverse party.
copy of the statement upon the adverse party,
personally or by mail, and by filing a copy with the (B) Appealfrom a Conviction or Sentence.
magistrate judge. A defendant may appeal a magistrate

judge's judgment of conviction or
(B) Appeal from Conviction or Sentence. An sentence to a district judge within 10

appeal from a judgment of conviction or sentence by days of its entry. To appeal, the
a magistrate judge to a district judge shall be taken defendant must file a notice with the
within 10 days after entry of judgment. An appeal clerk specifying the judgment being
shall be taken by filing with the clerk of the court a -i apea iedan erve a copy on the
statement specifying the judgment from which an -'f attorney for the government.
appeal is taken, and by serving a copy of the
statement upon the United States Attorney,
personally or by mail, and by filing a copy with the
magistrate judge.
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(C) Record. The record shall consist of the (C) Record. The record consists of the
original papers and exhibits in the case together with original papers and exhibits in the
any transcript, tape, or other recording of the case; any transcript, tape, or other
proceedings and a certified copy of the docket entries recording of the proceedings; and a
which shall be transmitted promptly to the clerk of certified copy of the docket entries.
court. For purposes of the appeal, a copy of the For purposes of the appeal, a copy of
record of such proceedings shall be made available at the record of the proceedings must be
the expense of the United States to a person who made available to a defendant who
establishes by affidavit the inability to pay or give establishes by affidavit an inability to
security therefor, and the expense of such copy shall pay or give security for the record. The
be paid by the Director of the Administrative Office Director of the Administrative Office
of the United States Courts. of the United States Courts must pay

for those copies.
(D) Scope of Appeal. The defendant shall not be

entitled to a trial de novo by a district judge. The (D) Scope of Appeal. The defendant is not
scope of appeal shall be the same as an appeal from a entitled to a trial de novo by a district
judgment of a district court to a court of appeals. judge. The scope of the appeal is the

same as in an appeal to the court of
appeals from a judgment entered by a
district judge.

(3) Stay of Execution; Release Pending Appeal. The (3) Stay of Execution and Release Pending
provisions of Rule 38 relating to stay of execution Appeal. Rule 38 applies to a stay of a
shall be applicable to a judgment of conviction or judgment of conviction or sentence. The
sentence. The defendant may be released pending an court may release the defendant pending
appeal in accordance with the provisions of law appeal under the law relating to release
relating to release pending appeal from a judgment pending appeal from a district court to a
of a district court to a court of appeals. court of appeals.

COMMITTEE NOTE

The language of Rule 58 has been amended as part of the general restyling of the Criminal Rules to make them more
easily understood and to make style and terminology consistent throughout the rules. These changes are intended to be
stylistic only.

The title of the rule has been changed to "Petty Offenses and Other Misdemeanors." In Rule 58(c)(2)(B) (regarding
waiver of venue), the Committee amended the rule to require that the "district clerk," instead of the magistrate judge,
inform the original district clerk if the defendant waives venue and the prosecution proceeds in the district where the
defendant was arrested. The Committee intends no change in practice.

In Rule 58(g)(1) and (g)(2)(A), the Committee deleted as unnecessary the word "decision" because its meaning is
covered by existing references to an "order, judgment, or sentence" by a district judge or magistrate judge. In the
Committee's view, deletion of that term does not amount to a substantive change.
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Rule 59. Effective Date Rule 59. Efeiv Dau

These rules take effect on the day which is 3 months [A x-o~-T
subsequent to the adjournment of the first regular session of kel~e+-
the 79th Congress, but if that day is prior to September 1,
1945, then they take effect on September 1, 1945. They
govern all criminal proceedings thereafter commenced and
so far as just and practicable all proceedings then pending.

COMMITTEE NOTE

Rule 59, which dealt with the effective date of the Federal Rules of Criminal Procedure, is no longer necessary and
has been nbrege-ov.
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Rule 60. Title Rule 60. 9

These rules may be known and cited as the Federal Rules of [A Iga I]

Criminal Procedure. be leti-'

COMMITTEE NOTE

The language of Rule 60, which reflected the title of the Federal Rules of Criminal Procedure, has been deleted as

being unnecessary.
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MEMO TO: Members, Criminal Rules Advisory Committee

FROM: Professor Dave Schlueter, Reporter

RE: "Substantive Amendments" Package: Recommendations of

Subcommittees

DATE: April 5, 2001

This material is a copy of the amendments published for public comment in the

Substantive Package of amendments. Following the Subcommittee Meetings, Mr. Rabiej

made the handwritten notations reflecting actions by the Subcommittees.

In addition, I have drafted additional material for the Committee Notes.





PROPOSED AMENDMENTS TO THE FEDERAL
RULES OF CRIMINAL PROCEDURE*

1 Rule 5. Initial Appearance Before the Magistrate Judge

2 (a) In General. Exeept as othervisc provided in this uc,

3 an officer making an arrest under a warrant issued upon

4 a complaint or any person making an arrest without a

5 warrant shall take the arrested person without

6 urnecessary delay before the nearest available federal

7 magistrate judge or, if a federal magistrate judge is not

8 reasonably available, before a state or local judicial

9 officer authorized by 18 U.S.C. § 3041. If a person

10 arrested without a warrant is brought before a magistrate

11 judge, a complaint, satisfying the probable eause

12 requirements of Rtule 4(a), shall be promptly filed. W7hen

13 a person, arrested with or without a warrant or given a

14 summons, appears initially before the magistrate judge,

* New matter is underlined; matter to be omitted is lined through.
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2 FEDERAL RULES OF CRIMINAL PROCEDURE

1 5 the magistratc judge shall proceed in accordance with the

16 applicable subdivisions of this mle. An officer making

17 an arrest under a warrant issued upon a complaint

18 charging solely a violation of 18 U.S.C. § 1073 need not

19 comply with this mle if the person arrested is transferred

20 without uunecessary delay to the custody of appropriate

21 state or local authorities in the district of arrest ad an

22 attorney for the govercnt moves promptly, in the

23 district in which the warrant was issued, to dismiss the

24 eomplaint.

25 (b) Misdemcanors and Other Pctty Offenscs. If the

26 charge against the defendatt is a misdemeanor or other

27 petty offense triable by a United States magistrate judge

28 under 18 U.S.C. § 3401, the magistrate judge shall

29 proceed in accordanee with Riule 58.
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FEDERAL RULES OF CRIMINAL PROCEDURE 3

30 (c) Offenses Not Triable by the United States Magistrate

31 Judge. If the ehage against the defendant is not triable

32 by the United States magistratejudge, the defendant shall

33 not be called upon to plead. The magistrate judge shall

34 inform the defendant of the complaint against the

35 defendant and of anty affidavit filed therewith, of the

36 defendant's right to retain eounsel or to request the

37 assignent of counsel if the defendant is unable to obtain

38 eounscl, and of the general eireumstanees under whieh

39 the defendant may secure pretrial release. The magistrate

40 judge shall inform the defendant that the defendant is not

41 required to make a statement and that any statement

42 made by the defendant may be used against the

43 defendant. The magistrate judge shall also inform the

44 defendant of the right to a preliminar' examination. The

45 magistrate judge shall allow the defendant reasonable
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4 FEDERAL RULES OF CRIMINAL PROCEDURE

46 time and oppoflunity to consult counsci and shall detain

47 or conditionally rclcasc thc defendant as provided by

48 statutc or in thcsc ruics. A defendant is cntitlcd to a

49 prcliminar' cxamination, unless waivcd, when charged

50 with any offcnsc, other than a petty ofIcnsc, which is to

51 bc tried by a judgc of thc district cour. If thc defendant

52 waivcs prcliminary cxamination, thc magistratc judgc

53 shall forthwith hold thc defcndant to answer in thc

54 district cour. If thc defendant docs not waivc thc

55 prcliminary cxamination, thc magistratc judgc shall

56 schedulc a prcliminary cxamination. Such cxamination

57 shall bc hed within a rcasonablc timc but in any cvent

58 not latcr than 10 days following thc initial appcarancc it

59 thc defcndant is in custody and no latcr than 20 days if

60 thc defendant is not in custody, provided, howcvcr, that

61 thc prcliminafy cxamination shall not bc held if thc

135



FEDERAL RULES OF CRIMINAL PROCEDURE 5

62 defendant is indicted or if an information against the

63 defendant is filed in district cour bcforc thc date set for

64 the preliminary examination. With the consent of the

65 defendant and upon a showing of good cause, taking into

66 account thc public interest in the prompt disposition ot

67 criminal cases, time limits specified in this subdivision

68 may bce extended one or more times by a fcderal

69 magistrate judge. In thc absencc of such consent by the

70 defcndant, time limits mat be extended by a judge of the

71 United States only upon a showing that extraordinary

72 circumstances exist and that delay is indispensable to the

73 interests of justice.

74 Rule 5. Initial Appearance

75 (a! In General.

76 U Appearance Upon Arrest.
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6 FEDERAL RULES OF CRIMINAL PROCEDURE

77 (A! A person making an arrest within the United

78 States must take the defendant without

79 unnecessary delay before a magistrate judge, or

80 before a state or local judicial officer as

81 Rule 5(c) provides.

82 (.) A person making an arrest outside the United

83 States must take the defendant without

84 unnecessary delay before a magistrate iudg7C, -- n 1ae c4

85 (2! Exceptions. o *+ w

86 (A) An officer making an arrest under a warrant

87 issued upon a complaint charging solely a

88 violation of 18 U.S.C. § 1073 need not comply

89 with this rule if:

90 (i! the person arrested is transferred without

91 unnecessary delay to the custody of
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FEDERAL RULES OF CRIMINAL PROCEDURE 7

92 appropriate state or local authorities in the

93 district of arrest; and

94 (ii! an attorney for the govermment moves

95 promptly, in the district where the warrant

96 was issued, to dismiss the complaint.

97 (,) If a defendant is arrested for a violation of

98 probation or supervised release, Rule 32.1

99 applies.

100 (C! If a defendant is arrested for failing to appear in

101 another district, Rule 40 applies.

102 ( Appearance Upon a Summons. When a defendant

103 appears in response to a summons under Rule 4, a

104 magistrate judge must proceed under Rule 5(d) or

105 (e), as applicable.

106 (b Complaint Required. If a defendant is arrested without

107 a warrant, a complaint meeting Rule 4(a)'s requirement
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8 FEDERAL RULES OF CRIMINAL PROCEDURE

108 of probable cause must be promptly filed in the district

109 where the offense was allegedly committed.

110 (C! Initial Appearance; Transfer to Another District.

111 Arrest in the District Where the Offense Was

112 Allegedly Committed. If the defendant is arrested in

113 the district where the offense was allegedly

114 committed:

115 (A! the initial appearance must be in that district;

116 and

117 (a if a magistrate judge is not reasonably available,

118 the initial appearance may be before a state or

119 local judicial officer.

120 m Arrest in a District Other Than the District Where

121 the Offense Was Allegedly Committed. If the

122 defendant is arrested in a district other than where

139



FEDERAL RULES OF CRIMINAL PROCEDURE 9

123 the offense was allegedly committed, the following

124 procedures apply:

125 (A) the initial appearance must be in that district, or

126 in an adjacent district if the appearance can

127 occur more promptly there,

128 (B, the judge must inform the defendant of the

129 provisions of Rule 20;

130 (C if the defendant was arrested without a warrant,

131 the district court where the prosecution is

132 pending must first issue a warrant before the

133 magistrate judge transfers the defendant to that

134 district;

135 (D the judge must conduct a preliminary hearing as

136 required under Rule 5.1 or Rule 58(b)(2)(G);

137 (X the judge must transfer the defendant to the

138 district where the prosecution is pending if:
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10 FEDERAL RULES OF CRIMINAL PROCEDURE

139 (j the government produces the warrant, a

140 certified copy of the warrant, a facsimile of

141 either, or other appropriate form of either;

142 and

143 (iXi the judge finds that the defendant is the

144 same person named in the indictment.

145 information, or warrant, and

146 (D when a defendant is transferred or discharged.

147 the court must promptly transmit the papers and

148 any bail to the clerk in the district where the

149 prosecution is pending.

150 (d! Procedure in a Felony Case.

151 £ Advice. If the offense charged is a felony, the judge

152 must inform the defendant of the following:

153 (A the complaint against the defendant, and any

154 affidavit filed with it;
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155 (i) the defendant's right to retain counsel or to

156 request that counsel be appointed if the

157 defendant cannot obtain counsel;

158 ( the circumstances, if any, under which the

159 defendant may secure pretrial release:

160 ( any right to a preliminary hearing; and

161 ( the defendant's right not to make a statement,

162 and that any statement made may be used

163 against the defendant.

164 ( Consultation with Counsel. The judge must allow

165 the defendant reasonable opportunity to consult with

166 counsel.

167 ( Detention or Release. The judge must detain or

168 release the defendant as provided by statute or these

169 rules.
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12 FEDERAL RULES OF CRIMINAL PROCEDURE

170 (4) Plea. A defendant may be asked to plead only under

171 Rule 10.

172 Le) Procedure in a Misdemeanor Case. If the defendant is

173 charged with a misdemeanor only, the judge must inform

174 the defendant in accordance with Rule 58(b)(2).

175 ( Video Teleconferencing. Video teleconferencing may

176 be used to conduct an appearance under this rule if the

177 defendant waives the right to be present. yr , a

178 [ALTERNATIVE VERSION] J c Ss

179 ( Video Teleconferencing. deo teleconferencing mkade

180 to conduct an appearance under this rule.

COMMITTEE NOTE

The language of Rule 5 has been amended as part of the general

restyling of the Criminal Rules to make them more easily understood

and to make style and terminology consistent throughout the rules.

These changes are intended to be stylistic, except as noted below.

Rule 5 has been completely revised to more clearly set out the

procedures for initial appearances and to recognize that such
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FEDERAL RULES OF CRIMINAL PROCEDURE 13

appearances may be required at various stages of a criminal

proceeding, for example, where a defendant has been arrested for

violating the terms of probation.

Rule 5(a), which governs initial appearances by an arrested

defendant before a magistrate judge, includes several changes. The

first is a clarifying change; revised Rule 5(a)(1) provides that a person

making the arrest must bring the defendant "without unnecessary

delay" before a magistrate judge, instead of the current reference to

"nearest available" magistrate. This language parallels changes in

Rule 4 and reflects the view that time is of the essence. The

Committee intends no change in practice. In using the term, the

Committee recognizes that on occasion there may be necessary delay

in presenting the defendant, for example, due to weather conditions

or other natural causes. A second change is non-stylistic, and reflects

the stated preference (as in other provisions throughout the rules) that

the defendant be brought before a federal judicial officer. Only if a

magistratejudge is not available should the defendant be taken before

a state or local officer.

The third sentence in current Rule 5(a), which states that a

magistrate judge must proceed in accordance with the rule where a

defendant is arrested without a warrant or given a summons, has been

deleted because it is unnecessary.

Rule 5(a)(1)(B) codifies the caselaw reflecting that the right to

an initial appearance applies not only when a person is arrested within

the United States but also when the an arrest occurs outside the

United States. See, e.g., United States v. Purvis, 768 F.2d 1237 (11th

Cir. 1985); United States v. Yunis, 859 F.2d 953 (D.C. Cir. 1988). In

these circumstances, the Committee believes - and the rule so
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14 FEDERAL RULES OF CRIMINAL PROCEDURE

provides - that the initial appearance should be before a federal

magistrate judge rather than a state or local judicial officer.

Rule 5(a)(2)(A) consists of language currently located in Rule 5

that addresses the procedure to be followed where a defendant has

been arrested under a warrant issued on a complaint charging solely

a violation of 18 U.S.C. § 1073 (unlawful flight to avoid prosecution).

Rule 5(a)(2)(B) and 5(a)(2)(C) are new provisions. They are intended

to make it clear that when a defendant is arrested for violating

probation or supervised release, or for failing to appear in another

district, Rules 32.1 or 40 apply. No change in practice is intended.

Rule 5(a)(3) is new and fills a perceived gap in the rules. It

recognizes that a defendant may be subjected to an initial appearance

under this rule if a summons was issued under Rule 4, instead of an

arrest warrant. If the defendant is appearing pursuant to a summons

in a felony case, Rule 5(d) applies, and if the defendant is appearing

in a misdemeanor case, Rule 5(e) applies.

Rule 5(b) carries forward the requirement in former Rule 5(a) that

if the defendant is arrested without a warrant, a complaint must be

promptly filed.

Rule 5(c) is a new provision and sets out where an initial

appearance is to take place. If the defendant is arrested in the district

where the offense was allegedly committed, under Rule 5(c)(1) the

defendant must be taken to a magistrate judge in that district. If no

magistrate judge is reasonably available, a state or local judicial officer

may conduct the initial appearance. On the other hand, if the

defendant is arrested in a district other than the district where the

offense was allegedly committed, Rule 5(c)(2) governs. In those

145

Rule 5(a)(1)(B) has also been amended by adding the words. "unless a federal statute provides

otherwise." to reflect recent enactment of the Militarv Extraterritorial Jurisdiction Act (Pub. L. No. 106-

523. 114 Stat. 2488) that pennits a certain persons overseas to appear before a magistrate by telephonic

communication.
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instances, the defendant must be taken to a magistrate judge within the

district of arrest, unless the appearance can take place more promptly

in an adjacent district. The Committee recognized that in some cases,

the nearest magistrate judge may actually be across a district's lines.

The remainder of Rule 5(c)(2) includes material formerly located in

Rule 40.

Rule 5(d), derived from current Rule 5(c), has been retitled to

more clearly reflect the subject of that subdivision and the procedure

to be used if the defendant is charged with a felony. Rule 5(d)(4) has

been added to make clear that a defendant may only be called upon to

enter a plea under the provisions of Rule 10. That language is

intended to reflect and reaffirm current practice.

The remaining portions of current Rule 5(c) have been moved to

Rule 5.1, which deals with preliminary hearings in felony cases.

[Alternate Version for Video Teleconferencing-Defenda s

Con t Required. The major substantive change is in newv e 5(f),

which peats video teleconferencing for an appear e under this

rule, if the de dant consents. This change r cts the growing

practice among stat urts to use video te onferencing to conduct

initial proceedings. A si Har amennft has been made to Rule 10

concerning arraignments. 1I nding Rules 5, 10, and 43 (which

generally require the def ant' resence at all proceedings), the

Committee was veryn1uh aware ofe argument that permitting a

defendant to ap by video teleconferen might be considered an

erosion of important element of the judial process. The

Commtte nonetheless believed that in appropriate cumstances the

co and the defendant, should have the option o ng video

t.econferencing, as long as the defendant consents to that pr d.
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16 FEDERAL RULES OF CRIMINAL PROCEDURE

Th uestion of when it would be appropriate for a defendafit to
conse is not spelled out in the rule. That is left to the defendant and
the co n each case. Nor does the rule specify any particular
technical re Trements regarding the system to be used.]

N J

[Alternate Version for Video Teleconferencing-Defendant's
Consent Not Require;: The major substantive change is in new
Rule 5(f), which permits'video teleconferencing for an appearance
under this rule, even if the de endant does/not consent. This change
reflects the growing practice ong/state courts to use video
teleconferencing to conduct initial eedings. Asimilar amendment
has been made to Rule 10 concyrming arraignments. In amending
Rules 5, 10, and 43 (which gen r'ally requh-r the defendant's presence
at all proceedings), the Coli:nittee was vre much aware of the
argument that permittP•g a defendant to appear by video
teleconferencing migbtbe considered an erosionwf an important
element of the judic,' process. The Commitlee nonetheless believed
that in appropri t:circumstances the court should have thexoption of
using video t econferencing, even if the defendant does notvownsent
to that proZedure. The question of when it would be appropria~e to
do so •ot spelled out in the rule. That is left to the court in each
cas or does the rule specify any particular technical requirements

arding the system to be used.]

{Alternate Version for Video Teleconferencing-Defendant's Consent Required. The major

substantive change is in new Rule 5(e), which permits video teleconferencing for an appearance under this

rule, if the defendant consents. This change reflects the growing practice among state courts to use video

teleconferencing to conduct initial proceedings. A similar amendment has been made to Rule 10

concerning arraignments.

in amending Rules 5. 10, and 43 (which generally requires the defendant's presence at all

proceedings). the Committee carefully considered the argument that permitting a defendant to appear by

video teleconferencing might be considered an erosion of an important element of the judicial process.

Much can be lost when video teleconferencing occurs. First. the setting itself may not promote the public's

confidence in the integrity and solemnity of a federal criminal proceeding: that is the view of some who

have witnessed the use of such proceedings in some state jurisdictions. While it is difficult to quantify the

intangible benefits and impact of requiring a defendant to be brought before a federal judicial officer in a

federal courtroom. the Committee realizes that something is lost when a defendant is not required to make a

personal appearance. A related consideration is that the defendant may be located in a room that bears no

resemblance whatsoever to a judicial proceeding and the equipment may be inadequate for high-quality

transmissions. Second. using video teleconferencing can interfere with counsel's ability to meet personally

with his or her client at what. at least in that jurisdiction, might be an important appearance before a

magistrate. Third. the defendant may miss an opportunity to meet with family or friends, and others who

might be able to assist the defendant. especially in any attempts to obtain bail. Finally. the magistrate may

miss an opportunitv to accurately assess the physical, emotional, and mental condition of a defendant-a

factor that may weigh on pretrial decisions, such as release from detention.



On the other hand, the Committee considered that in some jurisdictions, the magistrates and court

systems are overwhelmed with a high volume of criminal proceedings and that the initial appearance may

be pro forma. In other jurisdictions, counsel may not be appointed until after the initial appearance and

thus there is no real problem with a defendant being able to consult with counsel before or during that

proceeding. The Committee was also persuaded to adopt the amendment because in some jurisdictions

delays may occur in travel time from one location to another-in some cases requiring either the magistrate

judge or the participants to travel long distances. In those instances, it is not unusual for a defense counsel

to recognize the benefit of conducting a video teleconferenced proceeding, which will eliminate lengthy

and sometimes expensive travel or permit the initial appearance to be conducted much sooner. Finally, the

Committee was aware that in some jurisdictions, courtrooms now contain high quality technology for

conducting such procedures, and that some courts are already using video teleconferencing-with the

consent of the parties.

The Committee believed that, on balance and in appropriate circumstances, the court and the

defendant should have the option of using video teleconferencing, as long as the defendant consents to that

procedure. The question of when it would be appropriate for a defendant to consent is not spelled out in the

rule. That is left to the defendant and the court in each case. Although the rule does not specify any

particular technical requirements regarding the system to be used, if the equipment or technology is

deficient, the public may lose confidence in the integrity and dignity of the proceedings.

The amendment does not require a court to adopt or use video teleconferencing. In deciding

whether to use such procedures, a court may wish to consider establishing clearly articulated standards and

procedures. For example, the court would normally want to insure that the location used for televising the

video teleconferencing is conducive to the solemnity of a federal criminal proceeding. That might require

additional coordination, for example, with the detention facility to insure that the room, furniture, and

furnishings reflect the dignity associated with a federal courtroom. Provision should also be made to insure

that the judge, or a surrogate, is in a position to carefully assess the condition of the defendant. And the

court should also consider establishing procedures for insuring that counsel and the defendant (and even the

defendant's immediate family) are provided an ample opportunity to confer in private.

[Alternate Version for Video Teleconferencing -Defendant's Consent Not Required: The

major substantive change is in new Rule 5(e), which permits video teleconferencing for an appearance

under this rule, even if the defendant does not consent. This change reflects the growing practice among

state courts to use video teleconferencing to conduct initial proceedings. A similar amendment has been

made to Rule 10 concerning arraignments.

In amending Rules 5, 10, and 43 (which generally requires the defendant's presence at all

proceedings), the Committee carefully considered the argument that permitting a defendant to appear by

video teleconferencing might be considered an erosion of an important element of the judicial process.

Much can be lost when video teleconferencing occurs. First, the setting itself may not promote the public's

confidence in the integrity and solemnity of a federal criminal proceeding; that is the view of some who

have witnessed the use of such proceedings in some state jurisdictions. While it is difficult to quantify the

intangible benefits and impact of requiring a defendant to be brought before a federal judicial officer in a

federal courtroom, the Committee realizes that something is lost when a defendant is not required to make a

personal appearance. A related consideration is that the defendant may be located in a room that bears no

resemblance whatsoever to a judicial proceeding and the equipment may be inadequate for high-quality

transmissions. Second, using video teleconferencing can interfere with counsel's ability to meet personally

with his or her client at what, at least in that jurisdiction, might be an important appearance before a

magistrate. Third, the defendant may miss an opportunity to meet with family or friends, and others who

might be able to assist the defendant, especially in any attempts to obtain bail. Finally, the magistrate may

miss an opportunity to accurately assess the physical, emotional, and mental condition of a defendant-a

factor that may weigh on pretrial decisions, such as release from detention.



On the other hand, the Committee considered that in some jurisdictions, the magistrates and court

systems are overwhelmed with a high volume of criminal proceedings and that the initial appearance may

be pro forma. In other jurisdictions, counsel may not be appointed until after the initial appearance and

thus there is no real problem with a defendant being able to consult with counsel before or during that

proceeding. The Committee was also persuaded to adopt the amendment because in some jurisdictions

delays may occur in travel time from one location to another-in some cases requiring either the magistrate

judge or the participants to travel long distances. In those instances, it is not unusual for a defense counsel

to recognize the benefit of conducting a video teleconferenced proceeding, which will eliminate lengthy

and sometimes expensive travel or permit the initial appearance to be conducted much sooner. Finally, the

Committee was aware that in some jurisdictions, courtrooms now contain high quality technology for

conducting such procedures, and that some courts are already using video teleconferencing-with the

consent of the parties.

The Committee believed that, on balance and in appropriate circumstances, the court should have

the option of using video teleconferencing, even if the defendant does not consent to that procedure. The

question of when it would be appropriate to do so is not spelled out in the rule. That is left to the court in

each case. Although the rule does not specify any particular technical requirements regarding the system to

be used, if the equipment or technology is deficient, the public may lose confidence in the integrity and

dignity of the proceedings.

The amendment does not require a court to adopt or use video teleconferencing. In deciding

whether to use such procedures, a court may wish to consider establishing clearly articulated standards and

procedures. For example, the court would normally want to insure that the location used for televising the

video teleconferencing is conducive to the solemnity of a federal criminal proceeding. That might require

additional coordination, for example, with the detention facility to insure that the room, furniture, and

furnishings reflect the dignity associated with a federal courtroom. Provision should also be made to insure

that the judge, or a surrogate, is in a position to carefully assess the condition of the defendant. And the

court should also consider establishing procedures for insuring that counsel and the defendant (and even the

defendant's immediate family) are provided an ample opportunity to confer in private.]
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se bench and the bar any proposed amendments that the Corn e
be yesves will result in significant changes in current pract ule 5
is one those rules. In revising Rule 5, the Comm decided to
also prop a substantive change that wo permit video
teleconferenci of initial appearances. Anor version of Rule 5,
which does not ><de proposed Ru (f) is being published
simultaneously in a septe pamph The version published here,
in turn, includes two atives for conducting video
teleconferences. One versees that the defendant consent to
the procedure. The or version not require a defendant's
consent. The Co ittee decided to pub alternate versions to
obtain a wid ange of public comments on troposal, and in
recogniti of the view of some that if the defendant equired to
cons , video teleconferencing will rarely be used and its nefits
1 gely unrealized.

1 Rule 5.1. Preliminary Examination

2 (a) Probable Causc Finding. If from the evidenee it

3 appears that there is probable cause to believe that a

4 offcnsc has been committed and that the defendsan

5 committed it, the fcderal magistratjudgoe shall forthwit

6 hold the defendant to ansIor in district court. The

7 finding of probable cause may be based upon hearsay

8 evidenec in whole or in part. The defendant may cross
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9 examine adverse witnesses and may introduce evidence.

10 Objections to evidenee on the ground that it was acquired

11 by unlawTful means ar not properly made at the

12 preliminary examination. Motions to suppress must be

13 made to the trial court as provided in RIule 12.

14 (b) Discharge of Defendant. If from the evidenee it appears

15 that there is no probable cause to believe that an offense

16 has been committed or that the defendant committed it,

17 the federal magistrate judge shall dismiss the complaint

18 and diseharge the defendant. The discharge of the

19 defendant shall not preclude the govecrnmcnt from

20 instituting a subsequent prosecution for the same offense.

21 (c) Rccords. After concluding the proceeding the federal

22 magistrate judge shall transmit forthwith to the clerk of

23 the district ourt all papers in the proceeding. The

149
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24 magistratc judge shall promptly make or cause to be

25 made a record or summary of such proceeding.

26 (1) On timely application to a fcderal magistrate judge,

27 thc attorney for a defendant in a criminal easc may

28 be given thc opportunity to have thc recording of thc

29 hcaring on preliminary cxamination made available

30 to that attorney in comneetion with any further

31 hearing or preparation for trial. The eourt may, by

32 local rule, appoint the place for and define the

33 conditions under which such opportunity may be

34 afforded counsel.

35 (2) On application of a defendant addressed to the court

36 or any judge thereof, an order may issue that the

37 federal magistrate judge make available a copy of

38 the transcript, or of a portion thereof, to defense

39 counsel. Such order shall provide for prepayment of
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40 costs of such transcript by the defcndant unless the

41 defendant makes a sufficient affidavit that the

42 defendant is unable to pay or to give security

43 therefor, in which ease the expense shall bce paid by

44 the Director of the Administrativc Officc of the

45 United States Courts from available appropriated

46 funds. Counsel for the govcrnmecnt may monc also

47 that a copy of the transcript, in whole or in paft, be

48 made available to it, for good cause showe, and an

49 order may be entered granting such motion in whole

50 or in part, on appropriate terms, cxeept that the

51 govcrnmcnt need not prepay costs nor furnish

52 seeuity therefoV.

53 G d) Production of Statements.
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54 (1) In General. Rule 26.2(a) (d) and (f) applies at any

55 hearing under this rule, unless the court, for good

56 cause shown, rules othcrise in a particular ease.

57 (2) Sanctions for Failure to Produce Statement. If a

58 patty elects not to comply with an order under

59 Rule 26.2(a) to deliver a statement to the moving

60 party, the eourt may not eonsider the testimony of a

61 witness whose statement is withheld.

62 Rule 5.1. Preliminary Hearing in a Felony Case

63 Oa In General. If a defendant is charged with a felony, a

64 magistrate judge must conduct a preliminary hearing

65 unless:

66 ( the defendant waives the hearing:

67 m the defendant is indicted: or

68 (3 ! the government files an information under Rule 7(b).
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69 m Election of District. A defendant arrested in a district

70 other than where the offense was allegedly committed

71 may elect to have the preliminary hearing conducted in

72 the district where the prosecution is pending.

73 0c Scheduling. The magistrate judge must hold the

74 preliminary hearing within a reasonable time, but no later

75 than 10 days after the initial appearance if the defendant

76 is in custody and no later than 20 days if not in custody.

77 ( Extending the Time. With the defendant's consent and

78 upon a showing of good cause - taking into account the

79 public interest in the prompt disposition of criminal

80 cases - a magistrate judge may extend the time limits in

81 Rule 5.1 (c! one or more times. If the defendant does not

82 consent, the magistrate judge may extend the time limits

83 only on a showing that extraordinary circumstances exist

84 and justice requires the delay.
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85 (ej Hearing and Finding. At the preliminary hearing, the

86 defendant may cross-examine adverse witnesses and may

87 introduce evidence but cannot object to evidence on the

88 ground that it was unlawfully acquired. If the magistrate

89 judge finds probable cause to believe an offense has

90 been committed and the defendant committed it. the

91 magistrate judge must promptly require the defendant to

92 appear for further proceedings.

93 ( Discharging the Defendant. If the magistrate judge

94 finds no probable cause to believe an offense has been

95 committed or the defendant committed it. the magistrate

96 judge must dismiss the complaint and discharge the

97 defendant. A discharge does not preclude the

98 government from later prosecuting the defendant for the

99 same offense.
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100 ( Records. The preliminary hearing must be recorded by

101 a court reporter or by a suitable recording device. A

102 recording of the proceeding may be made available to

103 any party upon request. A copy of the recording and a

104 transcript may be provided to any party upon request and

105 upon payment as required by applicable Judicial

106 Conference regulations.

107 ( Production of Statements.

108 ( In General. Rule 26.2(a4-(d) and (f) applies at any

109 hearing under this rule. unless the magistrate judge

110 for good cause rules otherwise in a particular case.

111 (m) Sanctions for Failure to Produce Statement. If a

112 party disobeys a Rule 26.2(a) order to deliver a

113 statement to the moving party. the magistrate judge

114 must not consider the testimony of a witness whose

115 statement is withheld.
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COMMITTEE NOTE

The language of Rule 5.1 has been amended as part of the

general restyling of the Criminal Rules to make them more easily

understood and to make style and terminology consistent throughout

the rules. These changes are intended to be stylistic, except as noted

below.

First, the title of the rule has been changed. Although the

underlying statute, 18 U.S.C. § 3060, uses the phrase preliminary

examination, the Committee believes that the phrase preliminary

hearing is more accurate. What happens at this proceeding is more

than just an examination; it includes an evidentiary hearing,

argument, and a judicial ruling. Further, the phrase preliminary

hearing predominates in actual usage.

Rule 5.1(a) is composed of the first sentence of the second

paragraph of current Rule 5(c). Rule 5.1(b) addresses the ability of

a defendant to elect where a preliminary hearing will be held. That

provision is taken from current Rule 40(a).

Rule 5.1(c) and (d) include material currently located in

Rule 5(c): scheduling and extending the time limits for the hearing.

The Committee is aware that in most districts, magistrate judges

perform these functions. That point is also reflected in the definition

of "court" in Rule l(b), which in turn recognizes that magistrate

judges may be authorized to act.

Rule 5.1 (d) contains a significant change in practice. The revised

rule includes language that expands the authority of a United States

magistrate judge to grant a continuance for a preliminary hearing
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conducted under the rule. Currently, the rule authorizes a magistrate

judge to grant a continuance only in those cases in which the

defendant has consented to the continuance. If the defendant does not

consent, then the government must present the matter to a district

court judge, usually on the same day. The proposed amendment

conflicts with 18 U.S.C. § 3060, which tracks the original language

of the rule and permits only district court judges to grant continuances

when the defendant objects. The Committee believes that this

restriction is an anomaly and that it can lead to needless consumption

of judicial and other resources. Magistrate judges are routinely

required to make probable cause determinations and other difficult

decisions regarding the defendant's liberty interests, reflecting that

the magistrate judge's role has developed toward a higher level of

responsibility for pre-indictment matters. The Committee believes

that the change in the rule will provide greater judicial economy and

that it is entirely appropriate to seek this change to the rule through

the Rules Enabling Act procedures. See 28 U.S.C. § 2072(b). Under

those procedures, approval by Congress of this rule change would

supersede the parallel provisions in 18 U.S.C. § 3060.

Rule 5.1 (e), addressing the issue of probable cause, contains the

language currently located in Rule 5.1 (a), with the exception of the

sentence, "The finding of probable cause may be based upon hearsay

evidence in whole or in part." That language was included in the

original promulgation of the rule in 1972. Similar language was

added to Rule 4 in 1974. In the Committee Note on the 1974

amendment, the Advisory Committee explained that the language was

included to make it clear that a finding of probable cause may be

based upon hearsay, noting that there had been some uncertainty in

the federal system about the propriety of relying upon hearsay at the

preliminary hearing. See Advisory Committee Note to Rule 5.1
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(citing cases and commentary). Federal law is now clear on that

proposition. Thus, the Committee believed that the reference to

hearsay was no longer necessary. Further, the Committee believed

that the matter was best addressed in Rule 1 101 (d)(3), Federal Rules

of Evidence. That rule explicitly states that the Federal Rules of

Evidence do not apply to "preliminary examinations in criminal

cases, ... issuance of warrants for arrest, criminal summonses, and

search warrants." The Advisory Committee Note accompanying that

rule recognizes that: "The nature of the proceedings makes

application of the formal rules of evidence inappropriate and

impracticable." The Committee did not intend to make any

substantive changes in practice by deleting the reference to hearsay

evidence.

Rule 5.1(f), which deals with the discharge of a defendant,

consists of former Rule 5.1 (b).

Rule 5.1(g) is a revised version of the material in current

Rule 5.1(c). Instead of including detailed information in the rule

itself concerning records of preliminary hearings, the Committee

opted simply to direct the reader to the applicable Judicial Conference

regulations governing records. The Committee did not intend to make

any substantive changes in the way in which those records are

currently made available.

Finally, although the rule speaks in terms of initial appearances

being conducted before a magistrate judge, Rule 1 (c) makes clear that

a district judge may perform any function in these rules that a

magistrate judge may perform.

REPORTER'S NOTES
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In publishing the "style" changes to the Federal Rules of

Criminal Procedure, the Committee decided to publish separately any

rule that includes what it considered at least one major substantive

change. The purpose for this separate publication is to highlight for

the bench and the bar any proposed amendments that the Committee

believes will result in significant changes in current practice. Rule

5.1 is one of those rules. In revising Rule 5. 1, the Committee decided

to also propose a substantive change that would permit a United

States magistrate judge to grant a continuance for a preliminary

hearing conducted under the rule where the defendant has not

consented to such a continuance. Another version of Rule 5.1 that

does not include that proposed change is being published

simultaneously in a separate pamphlet.

1 Rule 10. Arraignment

2 Anraignrent shall be conducted in open court and shall

3 consist of reading the indictment or information to the

4 defendant or stating to the defendant the substanee of the

5 charge and calling on thc defendant to plead thereto. The

6 dcfcndant shall be given a copy of the indietment or

7 information before being called upon to plead.

8 Rule 10. Arraignment
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9 a In General. Arraignment must be conducted in open

10 court and must consist of:

11 ensuring that the defendant has a copy of the

12 indictment or information:

13 (2 reading the indictment or information to the

14 defendant or stating to the defendant the substance

15 of the charge: and then

16 ( asking the defendant to plead to the indictment or

1 7 information.

18 ( Waiving Appearance. A defendant need not be present

19 for the arraignment if:

20 ( the defendant has been charged by indictment or

21 misdemeanor information:

22 (2} the defendant. in a written waiver signed by both the

23 defendant and defense counsel, has waived

24 appearance and has affirmed that the defendant
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25 received a copy of the indictment or information and

26 that the plea is not guilty; and

27 ( the court accepts the waiver.

28 fe) Video Teleconferencing. Video teleconferencing may

29 be used to arraign a defendant if the defendant waives the

30 right to be arraigned in open court.

31 [ALTERNATIVE VERSION]

32 (c) Video Teleconferencing. Video teleconferencing may

33 be used to arraign a defendant.

COMMITTEE NOTE

The language of Rule 10 has been amended as part of the general

restyling of the Criminal Rules to make them more easily understood

and to make style and terminology consistent throughout the rules.

These changes are intended to be stylistic only, except as noted

below.

Read together, Rules 10 and 43 require the defendant to be

physically present in court for the arraignment. See, e.g., Valenzuela-

Gonzales v. United States, 915 F.2d 1276, 1280 (9th Cir. 1990)
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(Rules 10 and 43 are broader in protection than the Constitution).

The amendments to Rule 10 create two exceptions to that

requirement. The first provides that the court may hold an

arraignment in the defendant's absence when the defendant has

waived the right to be present in writing and the court consents to that

waiver. The second permits the court to hold arraignments by video

teleconferencing when the defendant is at a different location. A

conforming amendment has also been made to Rule 43.

In amending Rule 10 and Rule 43, the Committee was concerned

that permitting a defendant to be absent from the arraignment could

be viewed as an erosion of an important element of the judicial

process. First, it may be important for a defendant to see and

experience first-hand the formal impact of the reading of the charge.

Second, it may be necessary for the court to personally see and speak

with the defendant at the arraignment, especially when there is a real

question whether the defendant actually understands the gravity of the

proceedings. And third, there may be difficulties in providing the

defendant with effective and confidential assistance of counsel if

counsel, but not the defendant, appears at the arraignment.

The Committee nonetheless believed that in appropriate

circumstances the court, and the defendant, should have the option of

conducting the arraignment in the defendant's absence. The question

of when it would be appropriate for a defendant to waive an

appearance is not spelled out in the rule. That is left to the defendant

and the court in each case.

A critical element to the amendment is that no matter how

convenient or cost effective a defendant's absence might be, the

defendant's right to be present in court stands unless he or she waives
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that right in writing. Under the amendment, both the defendant and

the defendant's attorney must sign the waiver. Further, the

amendment requires that the waiver specifically state that the

defendant has received a copy of the charging instrument.

If the trial court has reason to believe that in a particular case the

defendant should not be permitted to waive the right, the court may

reject the waiver and require that the defendant actually appear in

court. That might be particularly appropriate when the court wishes

to discuss substantive or procedural matters in conjunction with the

arraignment and the court believes that the defendant's presence is

important in resolving those matters.

The amendment does not permit waiver of an appearance when

the defendant is charged with a felony information. In that instance,

the defendant is required by Rule 7(b) to be present in court to waive

the indictment. Nor does the amendment permit a waiver of

appearance when the defendant is standing mute, (see Rule 11 (a)(4)),

or entering a conditional plea, (see Rule 11 (a)(2)), a nolo contendere

plea, (see Rule I 1 (a)(3)), or a guilty plea, (see Rule 11 (a)(1)). In each

of those instances the Committee believed that it was more

appropriate for the defendant to appear personally before the court.

It is important to note that the amendment does not permit the

defendant to waive the arraignment itself, which may be a

triggering mechanism for other rules.

[Alternate Version for Video Teleconferencing- Defendant's

Consent Required. Rule 10(c) addresses the second substantive

change in the rule. That provision permits the court to conduct

arraignments through video teleconferencing, if the defendant waives
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the right to be arraigned in court. Although the practice is now used

in state courts and in some federal courts, Rules 10 and 43 have

generally prevented federal courts from using that method for

arraignments in criminal cases. See, e.g., Valenzuela-Gonzales v.

United States, supra (Rules 10 and 43 mandate physical presence of

defendant at arraignment and that arraignment take place in open

court; thus, pilot program for video teleconferencing not permitted).

A similar amendment was proposed by the Committee in 1993 and

published for public comment. The amendment was later withdrawn

from consideration in order to consider the results of several planned

pilot programs. Upon further consideration, the Committee believed

that the benefits of using video teleconferencing outweighed the costs

of doing so. This amendment also parallels an amendment in

Rule 5(f) that would permit initial appearances to be conducted by

video teleconferencing.

The arguments for opposing video teleconferencing of

arraignments generally parallel those noted, supra, for permitting the

defendant to waive the right to be personally brought before ajudicial

officer. Yet, if one accepts the argument that the defendant may

voluntarily waive a personal appearance altogether at the

arraignment, the same defendant should be able to consent to an

arraignment from a remote location. Further, the Committee was

persuaded in part by the fact that some districts deal with a very high

volume of arraignments of defendants who are in custody and

because of the distances involved, must be transported long distances.

That potentially presents security risks to law enforcement and court

personnel.

Although the rule requires the defendant to waive a personal

appearance for an arraignment, the rule does not require that the
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waiver for video teleconferencing be in writing. Nor does it require

that the defendant waive that appearance in person, in open court. It

would normally be sufficient for the defendant to waive an

appearance while participating through a video teleconference.]

[Alternate Version for Video Teleconferencing - Defendant's

Consent Not Required. Rule 10(c) addresses the second substantive

change in the rule. That provision permits the court to conduct

arraignments through video teleconferencing, even if the defendant

does not waive the right to be arraigned in court. Although the

practice is now used in state courts and in some federal courts,

Rules 10 and 43 have generally prevented federal courts from using

that method for arraignments in criminal cases. See, e.g., Valenzuela-

Gonzales v. United States, supra (Rules 10 and 43 mandate physical

presence of defendant at arraignment and that arraignment take place

in open court; thus, pilot program for video teleconferencing not

permitted). A similar amendment was proposed by the Committee in

1993 and published for public comment. The amendment was later

withdrawn from consideration in order to consider the results of

several planned pilot programs. Upon further consideration, the

Committee believed that the benefits of using video teleconferencing

outweighed the costs of doing so. This amendment also parallels an

amendment in Rule 5 that would permit initial appearances to be

conducted by video teleconferencing. In providing for video

teleconferencing of arraignments, even without the consent of the

defendant, the Committee was persuaded in part by the fact that some

districts deal with a very high volume of arraignments of defendants

who are in custody and because of the distances involved, must be

transported long distances. That potentially presents security risks to

law enforcement and court personnel. The Committee believed that

the beneficial use of video teleconferenced arraignments would be
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lost if the defendant's consent was required. Indeed, the pilot

programs noted, supra, were hampered by the fact that defendants

rarely consented to the use of video teleconferencing.]

The amendment leaves to the courts the decision first, whether

to permit video arraignments, and second, the procedures to be used.

The Committee was satisfied that the technology has progressed to

the point that video teleconferencing can address the concerns raised

in the past about the ability of the court and the defendant to see each

other and for the defendant and counsel to be in contact with each

other, either at the same location or by a secure remote connection.

REPORTER'S NOTES

In publishing the "style" changes to the Federal Rules of

Criminal Procedure, the Committee decided to publish separately any

rule that includes what it considered at least one major substantive

change. The purpose for this separate publication is to highlight for

the bench and the bar any proposed amendments that the Committee

believes will result in significant changes in current practice. Rule 10

is one of those rules. This proposed revision of Rule 10 includes an

amendment that would permit the defendant to waive any appearance

at an arraignment and a second amendment that would permit use of

video teleconferencing for arraignments. Another version of Rule 10,

which does not include these significant amendments is being

published simultaneously in a separate pamphlet. This version of

Rule 10, in turn, includes alternate language relating to video

teleconferencing, with or without the defendant's consent. One
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version requires that the defendant consent to the procedure. The

other version does not require a defendant's consent. The Committee

opted to publish alternate versions to obtain a wider range of public

comments on the proposal, and in recognition of the view of some

that if the defendant is required to consent, the beneficial uses of

video teleconferencing will rarely be used.

1 Rule 12.2. Notice of Insanity Defense or Expert Testimony

2 of Defendant's Mental Condition

(a) Defense of Insanity. If a defcndant intends to rely upon

4 the defense of insanity at the time of the allegcd offense,

5 the defendant shall, within the time provided for the

6 filing of pretrial motions or at such later time as the court

7 may direct, notify thc attorncy for the govewrntcnt in

8 writing of such intention and file a copy of such notiec

9 with the clerk. If there is a failure to comply with the

10 requirements of this subdivision, insanity may not be

11 raised as a defense. The eourt may for cause shown allow

12 late filing of the notiee or grant additional time to the
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13 parties to prepare for trial or make such other order as

14 may be appropriate.

15 (b) ExpertTestimony of Defendant's MentalCondition.

16 If a defendant intends to introduce expert testimony

17 relating to a mental disease or defect or any other mental

18 condition of the defendant bearing upon the issue ot

19 guilt, the defendant shall, within the time provided for

20 the filing of pretrial motions or at sueh later time as the

21 eourt maty direct, notify the attorney for the go errment

22 in writing of such intention and file a eopy of sueh notice

23 with the clerk. The court may for ause shown allow late

24 filing of the notiee or grant additional time to the parties

25 to prepare for trial or make sueh other order as may be

26 appropriate

27 (e) Mental Examination of Defendant. In an appropriate

28 ease the eourt may, upon motion of the afforney for the
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29 govcrnmcnt, order thc dcfendant to submit to an

30 examination pursuant to 18 U.S.c. 4241 or 4242. No

31 statement made by the defendant in the course of any

32 examination provided for by this rule, whether the

33 examination be with or without the consent of the

34 defendant, no testimony by the expert based upon such

35 statement, and no other fruits of the statement shall be

36 admitted in evidenee against the defendant in any

37 criminal proceeding exeept on an issue respeeting mental

38 condition on which the defendant has introduced

39 testimonyt

40 (d) Failure to Comply. If there is a failure to give notice

41 when required by subdivision (b) of this rule or to submit

42 to an examination when ordered under subdivision (c) of

43 this rule, the court may exclude the testimony of any
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44 expert witness offered by the defendant on the issue ot

45 the defendant's guilt.

46 (c) Inadmissibility of Withdrawn Intention. Evidene ot

47 an intention as to which notice was given under

48 subdivision (a) or (b), later withdraw, is not, in any civil

49 or criminal proceeding, admissible against the person

50 who gave notiee of the intention.

51 Rule 12.2. Notice of Insanity Defense; Mental

52 Examination

53 (a Notice of an Insanity Defense. A defendant who intends

54 to assert a defense of insanity at the time of the alleged

55 offense must notify an attorney for the government in

56 writing within the time provided for filing a pretrial

57 motion, or at any later time the court directs. A

58 defendant who fails to do so cannot rely on an insanity

59 defense. The court may - for good cause - allow the
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60 defendant to file the notice late, grant additional trial-

61 preparation time, or make other appropriate orders.

62 m Notice of Expert Evidence of a Mental Condition. If

63 a defendant intends to introduce expert evidence relating

64 to a mental disease or defect or any other mental

65 condition of the defendant bearing on either (1) the issue

66 of guilt or (2) the issue of punishment in a capital case.

67 the defendant must - within the time provided for the

68 filing of pretrial motions or at a later time as the court

69 directs - notify an attorney for the government in

70 writing of this intention and file a copy of the notice with

71 the clerk. The court may, for good cause, allow late filing

72 of the notice or grant additional time to the parties to

73 prepare for trial or make any other appropriate order.

74 (e Mental Examination.

75 W Authorit to Order Examination; Procedures.

171



FEDERAL RULES OF CRIMINAL PROCEDURE 41

76 (A) The court may upon Bti

77 the eirntorderthe defendantto submit to

78 a competency examination under 18 U.S.C.

79 § 4241.

80 vW If the defendant provides notice under

81 Rule 12.2(a). the court must, upon the

82 government' s motion, order the defendant to be

83 examined under 18 U.S.C. 6 4242. If the

84 defendant provides notice under Rule 12.2(b)

85 the court may upon the government's motion,

86 order the defendant to be examined under

87 procedures ordered by the court.

88 m Disclosing Results and Reports of Capital

89 Sentencing Examination. The results and reports

90 of any examination conducted solely under Rule

91 12.2 (c)(1) after notice under Rule 12.2(b)(2) must

172



42 FEDERAL RULES OF CRIMINAL PROCEDURE

92 be sealed and must not be disclosed to any attorney

93 for the government or the defendant unless the

94 defendant is found guilty of one or more capital

95 crimes and the defendant confirms an intent to offer

96 during sentencing proceedings expert evidence on

97 mental condition.

98 Jfi Disclosing Results and Reports of the Defendant's

99 Expert Examination. After disclosure under

100 Rule 12.2(c)(2) of the results and reports of the

101 government's examination, the defendant must

102 disclose to the government the results and reports of

103 any examination on mental condition conducted by

104 the defendant's expert about which the defendant

105 intends to introduce expert evidence.

106 (4) Inadmissibility of a Defendant's Statements. No

107 statement made by a defendant in the course of any
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108 examination conducted under this rule (whether

109 conducted with or without the defendant's consent),

110 no testimony by the expert based on the statement,

111 and no other fruits of the statement may be admitted

112 into evidence against the defendant in any criminal

113 proceeding except on an issue respecting mental

114 condition on which the defendant:

115 ( has introduced evidence of incompetency or

116 ie otice under Rule 12.2(a or (b(1 or da cq oif

117 (B) has introduced expert evidence otice ".5

118 under Rule 12.2(b)(2).

119 d Failure to Comply. If the defendant fails to give notice

120 under Rule 12.2(b) or does not submit to an examination

121 when ordered under Rule 12.2(c), the court may exclude

122 any expert evidence from the defendant on the issue of

123 the defendant's mental disease, mental defect, or any
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124 other mental condition bearing on the defendant's guilt

125 or the issue of punishment in a capital case.

126 (e! Inadmissibility of Withdrawn Intention. Evidence of

127 an intention as to which notice was given under

128 Rule 12.2(a) or (b). later withdrawn, is not, in any civil

129 or criminal proceeding, admissible against the person

130 who gave notice of the intention.

COMMITTEE NOTE

The language of Rule 12.2 has been amended as part of the
general restyling of the Criminal Rules to make them more easily
understood and to make style and terminology consistent throughout
the rules. These changes are intended to be stylistic only, except as
noted below.

The substantive changes to Rule 12.2 are designed to address
five issues. First, the amendments clarify that a court may order a
mental examination for a defendant who has indicated an intention to
raise a defense of mental condition bearing on the issue of guilt.
Second, the defendant is required to give notice of an intent to present
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expert evidence of the defendant's mental condition during a capital
sentencing proceeding. Third, the amendments address the ability of
the trial court to order a mental examination for a defendant who has
given notice of an intent to present evidence of mental condition
during capital sentencing proceedings and when the results of that
examination may be disclosed. Fourth, the amendment addresses the
timing of disclosure of the results and reports of the defendant's
expert examination. Finally, the amendment extends the sanctions for
failure to comply with the rule's requirements to the punishment
phase of a capital case.

Under current Rule 12.2(b), a defendant who intends to offer
expert testimony on the issue of his or her mental condition on the
question of guilt must provide a pretrial notice of that intent. The
amendment extends that notice requirement to a defendant who
intends to offer expert evidence, testimonial or otherwise, on his or
her mental condition during a capital sentencing proceeding. As
several courts have recognized, the better practice is to require pretrial
notice of that intent so that any mental examinations can be
conducted without unnecessarily delaying capital sentencing
proceedings. See, e.g., United States v. Beckford, 962 F. Supp. 748,
754-64 (E.D. Va. 1997); United States v. Haworth, 942 F. Supp.
1406, 1409 (D.N.M. 1996). The amendment adopts that view.

`-change to Rule 12.2(c)(1) clarifies the authority of the court> \
order m 1 examinations for a defendant. As currently e, the
subdivision im s that the trial court has d in to grant a
government motion fo ntal exam nf a defendant who has
indicated under Rule 12.2(a to raise the defense of insanity.
But the correspondi ute,18 U.S.quires the court to
order an ion if the defendant has provion intent
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Revised Rule 12.2(c)(1) addresses and clarifies the authority of the court to order mental

examinations for a defendant-- to determine competency of a defendant to stand trial, under 18

U.S.C. § 4241; to determine the defendant's sanity at the time of the alleged offense, under 18

I U.S.C. § 4242; or in those where the defendant intends to present expert testimony on his or her

mental condition. Rule 12.2(c)(1)(A) reflects the traditional authority of the court to order

2 competency examinations. With regard to examinations to deternine insanity at the time of the

I offense, current Rule 12.2(c) implies that the trial court may grant a government motion for a

mental examination of a defendant who has indicated under Rule 12.2(a) an intent to raise the

defense of insanity. But the corresponding statute, 18 U.S.C. § 4242, requires the court to order

an examination if the defendant has provided notice of an intent to raise that defense and the

government moves for the examination. Revised Rule 12.2(c)(1)(B) now conforms the rule to §

4242. Any examination conducted on the issue of the insanity defense would thus be conducted

accordance with the procedures set out in that statutory provision.
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Revised Rule 12.2(c)(1)(B) also addresses those cases where the defendant is not relying

on an insanity defense, but intends to offer expert testimony on the issue of mental condition.
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( d the governmen ht ovese s

I e amlunu =010yr- = the statute. Any

\ examination conducted o e defense would

\ thus be conductdacrdance with the procedures e7-t~

statutory ision.

While the authority of a trial court to order a mental examination

of a defendant who has registered an intent to raise the insanity

defense seems clear, the authority under the rule to order an

examination of a defendant who intends only to present expert

testimony on his or her mental condition on the issue of guilt is not

as clear. Some courts have concluded that a court may order such an

examination. See, e.g., United States v. Stackpole, 811 F.2d 689, 697

(1 st Cir. 1987); United States v. Buchbinder, 796 F.2d 910, 915 (1 st

Cir. 1986); and United States v. Halbert, 712 F.2d 388 (9th Cir.

1983). In United States v. Davis, 93 F.3d 1286 (6th Cir. 1996),

however, the court in a detailed analysis of the issue concluded that

the district court lacked the authority under the rule to order a mental

examination of a defendant who had provided notice of an intent to

offer evidence on a defense of diminished capacity. The court noted

first that the defendant could not be ordered to undergo commitment

and examination under 18 U.S.C. § 4242, because that provision

relates to situations when the defendant intends to rely on the defense

of insanity. The court also rejected the argument that the examination

could be ordered under Rule 12.2(c) because this was, in the words

of the rule, an "appropriate case." The court concluded, however, that

the trial court had the inherent authority to order such an examination.

The amendment clarifies that the authority of a court to order a

mental examination under Rule 12.2(c)(1)(B) extends to those cases

when the defendant has provided notice, under Rule 12.2(b), of an
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intent to present expert testimony on the defendant's mental

condition, either on the merits or at capital sentencing. See, e.g.,

United States v. Hall, 152 F.3d 381 (5th Cir. 1998), cert. denied, 119

S. Ct. 1767 (1999).

The amendment to Rule 12.2(c)(1) is not intended to affect any

statutory or inherent authority a court may have to order other mental

examinations.

The amendment leaves to the court the determination of what

procedures should be used for a court-ordered examination on the

defendant's mental condition (apart from insanity). As currently

provided in the rule, if the examination is being ordered in connection

with the defendant's stated intent to present an insanity defense, the

procedures are dictated by 18 U.S.C. § 4242. On the other hand, if

the examination is being ordered in conjunction with a stated intent

to present expert testimony on the defendant's mental condition (not

amounting to a defense of insanity) either at the guilt or sentencing

phases, no specific statutory counterpart is available. Accordingly,

the court is given the discretion to specify the procedures to be used.

In so doing, the court may certainly be informed by other provisions,

which address hearings on a defendant's mental condition. See, e.g.,

18 U.S.C. § 4241, et. seq.

Additional changes address the question when the results of an

examination ordered under Rule 12.2(b)(2) may, or must, be

disclosed. The Supreme Court has recognized that use of a

defendant's statements during a court-ordered examination may

compromise the defendant's right against self-incrimination. See

Estelle v. Smith, 451 U.S. 454 (1981) (defendant's privilege against

self-incrimination violated when he was not advised of right to
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remain silent during court-ordered examination and prosecution

introduced statements during capital sentencing hearing). But

subsequent cases have indicated that the defendant waives the

privilege if the defendant introduces expert testimony on his or her

mental condition. See, e.g., Powell v. Texas, 492 U.S. 680, 683-84

(1989); Buchanan v. Kentucky, 483 U.S. 402,421-24 (1987); Presnell

v. Zant, 959 F.2d 1524, 1533 (11th Cir. 1992); Williams v. Lynaugh,

809 F.2d 1063, 1068 (5th Cir. 1987); United States v. Madrid, 673

F.2d 1114, 1119-21 (1Oth Cir. 1982). That view is reflected in Rule

12.2(c) which indicates that the statements of the defendant may be

used against the defendant only after the defendant has introduced

testimony on his or her mental condition. What the current rule does

not address is if, and to what extent, the prosecution may see the

results of the examination, which may include the defendant's

statements, when evidence of the defendant's mental condition is

being presented solely at a capital sentencing proceeding.

The proposed change in Rule 12.2(c)(2) adopts the procedure

used by some courts to seal or otherwise insulate the results of the

examination until it is clear that the defendant will introduce expert

evidence about his or her mental condition at a capital sentencing

hearing; i.e., after a verdict of guilty on one or more capital crimes,

and a reaffirmation by the defendant of an intent to introduce expert

mental-condition evidence in the sentencing phase. See, e.g., United

States v. Beckford, 962 F. Supp. 748 (E.D. Va. 1997). Most courts

that have addressed the issue have recognized that if the government

obtains early access to the accused's statements, it will be required to

show that it has not made any derivative use of that evidence. Doing

so can consume time and resources. See, e.g., United States v. Hall,

supra, 152 F.3d at 398 (noting that sealing of record, although not
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constitutionally required, "likely advances interests of judicial

economy by avoiding litigation over [derivative use issue]").

Except as provided in Rule 12.2(c)(3), the rule does not address

the time for disclosing results and reports of any expert examination

conducted by the defendant. New Rule 1 2.2(c)(3) provides that upon

disclosure under subdivision (c)(2) of the results and reports of the

government's examination, disclosure of the results and reports of the

defendant's expert examination is mandatory, if the defendant intends

to introduce expert evidence relating to the examination.

Rule 12.2(c), as previously written, restricted admissibility of the

defendant's statements during the course of an examination conducted

under the rule to an issue respecting mental condition on which the

defendant "has introduced testimony" - expert or otherwise. As

amended, Rule 12.2(c)(4) provides that the admissibility of such

evidence in a capital sentencing proceeding is triggered only by the

defendant's introduction of expert evidence. The Committee believed

that, in this context, it was appropriate to limit the government's

ability to use the results of its expert mental examination to instances

in which the defendant has first introduced expert evidence on the

issue.

Rule 12.2(d) has been amended to extend sanctions for failure to

comply with the rule to the penalty phase of a capital case. The

selection of an appropriate remedy for the failure of a defendant to

provide notice or submit to an examination under subdivisions (b)

and (c) is entrusted to the discretion of the court. While subdivision

(d) recognizes that the court may exclude the evidence of the

defendant's own expert in such a situation, the court should also

consider "the effectiveness of less severe sanctions, the impact of
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preclusion on the evidence at trial and the outcome of the case, the

extent of prosecutorial surprise or prejudice, and whether the

violation was willful." Taylor v. Illinois, 484 U.S. 400, 414 n.19

(1988) (citing Fendler v. Goldsmith, 728 F.2d 1181 (9th Cir. 1983)).

REPORTER'S NOTES

In publishing the "style" changes to the Federal Rules of

Criminal Procedure, the Committee decided to publish separately any

rule that includes what it considered at least one major substantive

change. The purpose for this separate publication is to highlight for

the bench and the bar any proposed amendments that the Committee

believes will result in significant changes in current practice. Rule

12.2 is one of those rules. As outlined in the Committee Note, this

proposed revision of Rule 12.2 includes five substantive amendments.

Another version of Rule 12.2, which does not include these

significant amendments, is being published simultaneously in a

separate pamphlet.

Rule 12.4. Disclosure Statement

I O Who Must File.

2 ( Nongovernmental Corporate Party. Any

3 nongovernmental corporate party to a proceeding in

4 a district court must file a statement that:
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5 (A) identifies any parent corporation anid any

6 publicly held corporation that owns 10% oor

7 more of its stock or states that there is no such

8 corporation, and

9 ( discloses any additional information that May

10 be required by the Judicial Conference of the

11I United States.

12 ()Organfizational Victim. If an organization isa

1 3 victim of the alleged criminal activity, the

14 govermnment must file a statement identifying the

1 5 victim. If the org-anizaitional victim is a corporation.

16 the statement must also disclose the information

17 requiredby Rule 12.4(a)1

1 8 ( Time for Filing; Supplemental Filing.
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19 file the Rule 12.4(a) statementuloni"

20 anpearance.

21 addrcssedIT% and

22 m prop tly file a supplemental statement upon

23 any change in the information that the statement

24 requires.

COMMITTEE NOTE

Rule 12.4 is a new rule modeled after Federal Rule of Appellate

Procedure 26.1 and parallels similar provisions being proposed in

new Federal Rule of Civil Procedure 7.1. The purpose of the rule is

to assist judges in determining whether they must recuse themselves

because of a "financial interest in the subject matter in controversy."

Code of Judicial Conduct, Canon 3C(l)(c)(1972). It does not,

however, deal with other circumstances that might lead to

disqualification for other reasons.

Under Rule 12.4(a)(1), any nongovernmental corporate party

must file a statement that indicates whether it has any parent

corporation that owns 10% or more of its stock or indicates that there

is no such corporation. In addition, the rule requires that party to

disclose any other information that may be required by the Judicial

Conference. Although the term "nongovernmental corporate party"

will almost always involve organizational defendants, it might also
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cover any third party that asserts an interest in property to be forfeited

under new Rule 32.2.

Rule 12.4(a)( requires an attorney for the government to file a

statement that lists any organizational victims to the alleged criminal

activity; the purpose of this disclosure is to alert the court to the fact

that a possible ground for disqualification might exist. Further, if the

organizational victim is a corporation, the statement must include the

same information required of any nongovernmental corporate part

< Al~though the disclosures required by Rule 12.4 may seem

/ limited, they are calculated to reach the majority of circumstances

/that are likely to call for disqualification on the basis of information

that a judge may not know or recollect. Framing a rule that calls for

more detailed disclosure is problematic and will inevitably require

more information than is necessary for purposes of automatic recusal.

Unnecessary disclosure of volumes of information may create the risk

that a judge will overlook the one bit of information that might

require disqualification, and may also create the risk that courts will

experience unnecessary disqualifications rather than attempt to

unravel a potentially difficult question.

The same concerns about overbreadth are potentially present in

any local rules that might address this topic. Rule 12.4 does not

address the promulgation of any local rules that might address the

same issue, or supplement the requirements of the rule. However, the

authority granted to the Judicial Conference to require additional

disclosures provides authority to preempt any local rules on the same

topic.

184(he rule requires an attorney for the government to use due diligence in obtaining that

information from a corporate organizational victim, recognizing that the timing requirements of

Rule 12.4(b) might make it difficult to obtain the necessary information by the time the initial

appearance is conducted.
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The rule does not cover disclosure of all financial information

that could be relevant to a judge's decision whether to recuse himself

or herself from a case. The Committee believes that with the various

disclosure practices in the federal courts and with the development of

technology, more comprehensive disclosure may be desirable and

feasible. The Committee further believes that the Judicial Conference

is in the best position to develop any additional requirements and to

adjust those requirements as technological and other developments

warrant. Accordingly, Rule 12.4(a)(1)(B) authorizes the Judicial

Conference to promulgate more detailed financial disclosure

requirements for criminal cases.

Vul- )indicates that the ti 1 ngadslur

statement is at the po s first have formal contact

with the court irocee instances, that might

be as ase initial appearance.

Finally, Rule 12.4(b)(2) requires the parties to file supplemental

statements with the court if there are any changes in the information

required in the statement.

1 Rule 26. Taking of Tcstm'ny

2 In all trials the testimony of witncsscs shall be taken

3 forally in open court, unless otherwise provided by an Act of

185

Rule 12.4(b)(1) indicates that the time for filing the disclosure statement is at the point

when the defendant enters an initial appearance under Rule 5. Although there may be other

instances where an earlier appearance of a party in a civil proceeding would raise concerns about

whether the presiding judicial officer should be notified of a possible grounds for recusal, the

Committee believed that in criminal cases, the most likely time for that to occur is at the initial

appearance and that it was important to set a uniform triggering event for disclosures under this

rule.
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4 Congress or by these rules, the Federal Rules of Evidenee, or

5 other rules adopted by the Supreme Court.

6 Rule 26. Taking Testimony e c u ,

7 l In General. In -he testimony of witnesses must

' steral 8 be taken in open court, unless otherwise provided by a

tow Arc 9 - oofCnrsrb ueadpeudr28U.S.C.

10 2072-2077. p

11 Transmitting Testimony from(;ifferent Location. In

12 the interest of justice, the court may authorize

13 co raneous eo resentatio en f

14 testimony rom a witness who is at a different location if:

15 ( the requesting party establishes compelling

16 circumstances for such transmission,

17 m appropriate safeguards for the transmission are used:

18 and
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19 m the witness is unavailable within the meanina of

20 04 deral Rules of Evidenc

COMMITTEE NOTE

The language of Rule 26 has been amended as part of the general

restyling of the Criminal Rules to make them more easily understood

and to make style and terminology consistent throughout the rules.

These changes are intended to be stylistic only, except as noted

below.

Rule 26(a) is amended, by deleting the word "orally," to

accommodate witnesses who are not able to present oral testimony in

open court and may need, for example, a sign language interpreter.

The change conforms the rule, in that respect, to Federal Rule of Civil

Procedure 43.

A substantive change has been made to Rule 26(b). That

amendment permits a court to receive the video transmission of an

absent witness if certain conditions are met. As currently written,

Rule 26 indicates that normally only testimony given in open court

will be considered, unless otherwise provided by these rules, an Act

of Congress, or any other rule adopted by the Supreme Court. An

example of a rule that provides otherwise is Rule 15. That Rule

recognizes that depositions may be used to preserve testimony if there

are exceptional circumstances in the case and it is in the interest of

justice to do so. If the person is "unavailable" under Federal Rule of

Evidence 804(a), then the deposition may be used at trial as

substantive evidence. The amendment to Rule 26(b) extends the

logic underlying that exception to contemporaneous video testimony
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of an unavailable witness. The amendment generally parallels a

similar provision in Federal Rule of Civil Procedure 43.

The Committee believed that permitting use of video

transmission of testimony only in those instances when deposition

testimony could be used is a prudent and measured step. °

prop lmirt Lruf . tctimon must cflablil1. fat there mu 1 ing

c;.ethLrtancc for such trantmiesic. A party against whom a

deposition may be introduced at trial will normally have no basis for

objecting if contemporaneous testimony is used instead. Indeed, the

use of such transmitted testimony is in most regards superior to other

means of presenting testimony in the courtroom. The participants in

the courtroom can see for themselves the demeanor of the witness and

hear any pauses in the testimony, matters that are not normally

available in non-video deposition testimony. Although deposition

testimony is normally taken with all counsel and parties present with

the witness, those are not absolute requirements. See, e.g., United

States v. Salim, 855 F.2d 944, 947-48 (2d Cir. 1988) (conviction

affirmed where deposition testimony used although defendant and her

counsel were not permitted in same room with witness, witness's

lawyer answered some questions, lawyers were not permitted to

question witness directly, and portions of proceedings were not

transcribed verbatim).

The Committee recognized that there is a need for the trial court

to impose appropriate safeguards and procedures to insure the

accuracy and quality of the transmission, the ability of the jurors to

hear and view the testimony, and the ability of the judge, counsel, and

the witness to hear and understand each other during questioning.

See, e.g., United States v. Gigante, 166 F.3d 75 (2d Cir. 1999).

on5e Sign 188



The revised rule envisions several safeguards to address possible concerns about the

-confrontation clause rights of a defendant. First, under the rule, the court is authorized to use

"contemporaneous two-way" video transmission of testimony. Thus, this rule envisions

procedures and techniques very different from those used in Maryland v. Craig, 497 U.S. 836

(1990) (transmission of one-way closed circuit television of child's testimony). Two-way

transmission ensures that the witness and the persons present in the courtroom will be able to see

and hear each other. Second, the court must first find that there are "compelling circumstances"

for using video transmissions. Although the court in United States v. Gigante, 166 F.3d 75, 81

(2nd. Cir. 1999), applied the "exceptional circumstances" test set out for taking depositions under

Rule 15, the Committee believed that the requirement of compelling circumstances would be

more than sufficient to meet any confrontation clause concerns. First, the standard of compelling

interests, reasons, or circumstances is commonly used in conducting "strict scrutiny" judicial

review of governmental actions that may infringe on a person's fundamental rights. Second,

arguably the compelling circumstances test, when combined with the requirement in Rule

26.2(b)(3) that the witness be unavailable, is as least as stringent as the standard set out in

Maryland v. Craig, 497 U.S. 836 (1990). In that case the Court indicated that a defendant's

confrontation rights "may be satisfied absent a physical, face-to-face confrontation at trial only

where denial of such confrontation at trial only where denial of such confrontation is necessary to

further an important government public policy and only where the reliability of the testimony is

otherwise assured." Craig, 497 U.S. at 850. In Gigante, the court noted that because the video

system in Craig was a one-way closed circuit transmission, the use of a two-way transmission

made it unnecessary to apply the Craig standard. Finally, the compelling circumstances test is

the standard set out in Rule of Civil Procedure 43, which parallels this rule.
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Deciding what safeguards are appropriate is left to the sound

discretion of the trial court.

The Committee believed that including the requirement of

"unavailability" as that term is defined in Federal Rule of Evidence

804(a)(4) and (5) will insure that the defendant's Confrontation

CL < rClause rights are not infringed. In deciding whether to permit
uSe < t contemporaneous transmission of the testimony of a government

% W witness, the Supreme Court's decision in Maryland v. Craig, 497

C a J c U.S. 836 (1990) is instructive. In that case, the prosecution presented
the testimony of a child sexual assault victim from another room by

/ ' '2 °one-way closed circuit television. The Court outlined four elements
which underlie Confrontation Clause issues: (1) physical presence;
(2) the oath; (3) cross-examination; and (4) the opportunity for the

trier-of-fact to observe the witness's demeanor. Id. at 847. The Court

rejected the notion that a defendant's Confrontation Clause rights

could be protected only if all four elements were present. The trial

court had explicitly concluded that the procedure was necessary to

protect the child witness, i.e., the witness was psychologically

unavailable to testify in open court. The Supreme Court noted that

any harm to the defendant resulting from the transmitted testimony
was minimal because the defendant received most of the protections

contemplated by the Confrontation Clause, i.e., the witness was under

oath, counsel could cross-examine the absent witness, and the jury

could observe the demeanor of the witness. See also United States v.

Gigante, supra (use of remote transmission of unavailable witness's
testimony did not violate confrontation clause).

Although the amendment is not limited to instances such as those

encountered in Craig, it is limited to situations when the witness is

unavailable for any of the reasons set out in Federal Rule of Evidence

189



The Committee envisions that in establishing those safeguards that the court will be

sensitive to a number of key issues. First, it is important that the procedure maintain the dignity

and decorum normally associated with a federal judicial proceeding. That would normally

include ensuring that the witness' testimony is transmitted from a location where there are no, or

minimal, background distractions, such as persons leaving or entering the room. Second, it is

important to insure the quality and integrity of the two-way transmission itself. That will usually

mean employment of technologies and equipment that are proven and reliable. Third, the court

may wish to use a surrogate, such as an assigned marshal or special master, as used in Gigante,

suprato appear at the witness' location to ensure that the witness is not being influenced from an

off-camera source and that the equipment is working properly at the witness' end of the

transmission. Fourth, the court should ensure that the court, counsel, and jurors can clearly see

and hear the witness during the transmission. And it is equally important that the witness can

clearly see and hear counsel and the court. Fifth, the court should ensure that the record reflects

the persons who are present at the witness' location. Sixth, the court may wish to require that

representatives of the parties to be present at the witness' location. Seventh, the court may

inquire of counsel, on the record, whether additional safeguards might be employed. Eighth, the

court should probably preserve any recording of the testimony, should a question arise about the

quality of the transmission. Finally, the court may consider issuing an pretrial order setting out

the appropriate safeguards employed under the rule. See United States v. Gigante, 971 F.Supp.

755, 759-60 (E.D.N.Y. 1997) (court order setting out safeguards and procedures)
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804(a)(4) and (5). Whether under particular circumstances a
proposed transmission will satisfy some, or all, of the four protective
factors identified by the Supreme Court in Craig, is a decision left to
the trial court.

By defining unavailability - for the purposes of this rule - in

the context of Federal Rule of Evidence 804(a)(4) and (5), the rule
indicates a preference for remote transmission of live testimony as
opposed to a deposition. The Committee was aware that
Rule 804(a)(5) generally recognizes a preference for deposition
testimony where the ground for unavailability in that rule is based
upon the witness's absence from the jurisdiction. Under
Rule 804(a)(5), a proponent may not rely upon the hearsay
exceptions, other than the exception for former testimony in
Rule 804(b)(1), unless the proponent first demonstrates that the
declarant is absent from the jurisdiction and that the proponent has
been unable to obtain the declarant's attendance or testimony. The
Committee recognizes that the amendment may have an impact on
the operation of Rule 804, for example, in those cases where the
declarant's ability to testify by remote transmission may preclude
counsel from relying upon Rule 804(a)(5).

REPORTER'S NOTES

In publishing the "style" changes to the Federal Rules of

Criminal Procedure, the Committee decided to publish separately any
rule that includes what it considered at least one major substantive
change. The purpose for this separate publication is to highlight for
the bench and the bar any proposed amendments that the Committee
believes will result in significant changes in current practice. Rule 26
is one of those rules. This proposed revision of Rule 26 includes an
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amendment that would authorize a court to receive testimony from a
remote location. Another version of Rule 26, which does not include
this significant amendment, is being published simultaneously in a
separate pamphlet.

1 Rule 30. Instructions

2 At the close of thc cvidenec or at such earlier time during

3 the trial as the court reasonably directs, any party may file

4 written requests that the court instruct the jury on the law as

5 set forth in the requests. At the same time copies of such

6 requests shall be furnished to all parties. The court shall

7 inform counsel of its proposed action upon the recucsts prior

8 to their arguments to the jury. The court may instruct the jury

9 before or after the arguments arc completed or at both times.

10 NoO party may assign as crror any portion of the charge or

11 omission therefrom unless that party objects thereto before

12 the jury retires to consider its verdict, stating distinctly the

13 mattcr to which that party objccts and the grounds of the
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14 objection. Opportunity shall be given to make the objection

15 out of the hearing of the jury ard, on request of any party, out

16 of the presenee of the jutry.

17 Rule 30. Jury Instructions

18 (a) In General. Any party may request in writing that the

19 court instruct the jury on the law as specified in the

20 request. The request must be made at the close of the

21 evidence or at any earlier time that the court reasonably

22 directs. When the request is made, the requesting party

23 must furnish a copy to every other party.

24 m Ruling on a Request. The court must inform the parties

25 before closing arguments how it intends to rule on the

26 requested instructions.

27 (c) Time for Giving Instructions. The court may instruct

28 the jury before or after the arguments are completed, or

29 at both times.
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30 JM Objections to Instructions. A party who objects to any

31 portion of the instructions or to a failure to give a

32 requested instruction must inform the court of the

33 specific objection and the grounds for the objection

34 before the jury retires to deliberate. An opportunity must

35 be given to object out of the jury's hearing and, on

36 request, out of the jury's presence.

COMMITTEE NOTE

The language of Rule 30 has been amended as part of the general
restyling of the Criminal Rules to make them more easily understood
and to make style and terminology consistent throughout the rules.
These changes are intended to be stylistic only, except as noted,
below.

Rule 30(a) is amended to reflect a change in the timing of
requests for instructions and now mirrors Federal Rule of Civil
Procedure 51. As currently written, the trial court may not direct the
parties to file such requests before trial without violating Rules 30
and 57. While the amendment falls short of requiring all requests to
be made before trial in all cases, the amendment permits a court to do
so in a particular case or as a matter of local practice under local rules
promulgated under Rule 57.
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Rule 30(d) has been changed to clarify what, if anything, counsel
must do to preserve error regarding an instruction or failure to
instruct. The rule retains the requirement of a contemporaneous and
specific objection (before the jury retires to deliberate). As the
Supreme Court recognized in Jones v. United States, 1 9 S. Ct. 2090,
2102 (1999), read literally, current Rule 30 could be construed to bar
any appellate review absent a timely objection when in fact a court
may conduct a limited review under a plain error standard. The topic
of plain error is not addressed in Rule 30 because it is already covered
in Rule 52. No change in practice is intended by the amendment.

REPORTER'S NOTES

In publishing the "style" changes to the Federal Rules of
Criminal Procedure, the Committee decided to publish separately any
rule that includes what it considered at least one major substantive
change. The purpose for this separate publication is to highlight for
the bench and the bar any proposed amendments that the Committee
believes will result in significant changes in current practice. Rule 30
is one of those rules. This proposed revision of Rule 30 includes an
amendment that would authorize a court to require the parties to file
requests for instructions before trial. Another version of Rule 30,
which does not include this substantive amendment, is being
published simultaneously in a separate pamphlet.

Rule 32. Sentenee and Judgment

2 (a) In Gcnera1; Timc for Sentencing. When a presentenec

3 investigationt and report arc made untder subdivision
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4 (b)(1), sentenee should be imposed without unnecessary

5 delay following completion of the process prescribed by

6 subdivision (b)(6). The time limits prescribed in

7 subdivision (b)(6) may be either shortened or lengthened

8 for good eause.

9 (b) Presentenee Investigation and Report.

10 (1) When Made. The probation officer must make a

11 presentenee investigation and submit a repor to the

12 eourt before the sentenee is imposed unless:

13 (A) the court finds that the information in the record

14 enables it to exercise its sentencing authority

15 meaningfully under 18 U.S.C. § 3553; and

16 (B) the couft explains this finding on the record.

17 Notwithstanding the preceding sentenee, a

18 presentenee investigation and report, or other

19 report containing information sufficient for the
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20 court to enter an order of restitution, as the

21 court may direct, shall be required in any ease

22 in which restitution is required to be ordered.

23 (2) Presenee of Counsel. On request, the defendant's

24 counsel is entitled to notice and a reasonable

25 opportunity to attend any interview of thc defendant

26 by a probation officer in the course of a presentenee

27 investigation.

28 (3) Nondisclosure. The report must not be submitted to

29 the court or its contents disclosed to anyone unless

30 the defendant has consented in writing, has pleaded

31 guilty or nolo contendere, or has been found guilty.

32 (4) Contents of the Presentence Report. The

33 prcsentenee report must eontain

34 (A) information about the defendant's history and

35 charaeteristies, including any prior criminal
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36 record, financial condition, and any

37 circumstanccs that, becausc they affcet thc

38 defendant's behavior, may bc helpful in

39 imposing scntenc or in correctional trcatmcnt;

40 (B) thc classification of thc officnsc and of thc

41 defendant under thc categorics cstablished by

42 thc Scntencing Commission under 28 U.S.C.

43 § 994(a), as thc probation officcr bclicvcs to bc

44 applicabic to thc dcfendant's casc;, thc kinds ot

45 scntcncc and thc scntcnc r sgstcd foAr

46 such a category of off cnsc committed by such a

47 category of defendant as set forth in thc

48 guidelincs issued by thc Scntencing

49 Commission under 28 U.S.C. § 994(a)(1); and

50 thc probation officcr' s cxplanation of any

51 factors that may suggest a diffcrcnt sentenee
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52 within or without the applicable guidelinc

53 that would be more appropriate, given all the

54 eireumstances;

55 (C) a reference to any peftinent policy statement

56 issued by the Sentencing Commission under 28

57 U.S.C. § 994(a)(2);

58 (D) verified information, stated in a

59 nonargumentati-ve style, containing an

60 assessment of the financial, social,

61 psychological, and medical impact on any

62 individual against whom the offense has been

63 eommittet

64 (E) in appropriate eases, information about the

65 nature and extent of nonprison programs and

66 resources available for the defendant;
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67 (F) in appropriate cases, information sufficient for

68 the court to enter an order of restitution;

69 (G) any report and recommendation resulting from

70 a study ordered by the eourt under 18 U.S.c.

71 § 3552(b); and

72 (II) any other information required by the eourt.

73 (5) Exclusions. The presentenee report must exelude:

74 (A) any diagnostic opinions that, if disclosed, might

75 seriously dismpt a program of rehabilitation;

76 (B) sources of information obtained upon a promise

77 of eonfidentiality; or

78 (C) any other information that, if disclosed, mig

79 resulit in1 harm, physieal or otherwise, to the

80 defendant or other persons.

81 (6) Disclosure and Objections.
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82 (A) Not less than 35 days before the sentencing

83 hearing uliess the defendanit wai ves this

84 mriod the probation _ f fi e r must

85 furnish the presenitenee report to the defendantt,

86 the defendant's eoutnsel, and the attorney for the

87 Goverument. The eourt may, by local rmle or in

88 individual cases, direet that the probation

89 officer not disclose the probation officer's

90 recommendation, if any, on the sentenee.

91 (B) Within 14 days after receiving the presentenee

92 report, the parties shall communicate in writing

93 to the probation offieer, and to each other, any

94 objections to any material infoation,

95 sentencing classifications, sentencing guideline

96 ranges, and policy statements contained in or

97 omitted from the presentence report. After
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98 receiving objections, the probation officer may

99 meet with the defendant, the defendant's

100 counsel and the attorney for the Government to

101 discuss those objections. The probation officer

102 may also conduct a further investigation and

103 revise the presentenee report as appropriate.

104 (C) Not later than 7 days before the sentencing

105 hearing, the probation officer must submit the

106 presentenee report to the eourt, together with an

107 addendum setting forth any utresolved

108 objections, the grounds for those objections,

109 and the probation officer's comments on the

110 objections. At the same time, the probation

111 officer must furnish the revisions of the

112 presentenee report and the addendum to the
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113 defendant, the defendant's counsel, and the

114 attorney for the Govcrncnt.

115 (D) Exeept for any uresolved objection under

116 subdivision (b)(6)(B), the eourt may, at the

117 hearing, aceept the presentenee report as its

118 findings of fact. For good eause shown, the

119 court may allow a new objection to be raised at

120 any time before imposing sentence.

121 ae) Sentenec

122 (1) Sentencing Hearing. At the sentencing hearing, the

123 court must afford counsel for the defendant and for

124 the Goverrnent an opportunity to comment on the

125 probation officer's determinations and on other

126 matters relating to the appropriate sentenee, and

127 must rule on any unresolved objections to the

128 presentenee report. The eourt may, in its discretion,
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129 permit thc partics to introducc testimony or othcr

130 cvidenec on the objections. For cach mattcr

131 coto ..cr c, thc court must makc cither a finding

132 on thc allcgation or a dctcrination that no finding

133 isncccssar- bccausc thc controycued rnattcr will not

134 bc taken into account in, or will not affcet,

135 sentencing. A written record of thcsc findings and

136 detcrminations must bc appcnded to any copy of thc

137 prcsentenec report madc availablc to thc Burcau of

138 Prisons.

139 (2) Production of Statemcnts at Scntencing Wearing.

140 Rtulc 26.2(a) (d) and (f) applics at a sentencing

141 hcearing undcr this ruli. if a patty clccts not to

142 comply with an ordcr undcr Ruic 26.2(a) to dclivcr

143 a statcmcnt to thc movait, thc court may not
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144 consider the affidavit or testimony of the witniess

145 whose statement is withheld.

146 (3) Imposition of Sentence. Before imposing sentence,

147 the court must:

148 (A) verify that the defendant and the defendatt's

149 counsel have read and discussed the

150 presentenee report made available under

151 subdivision (b)(6)(A). If the eourt has reecived

152 information excluded from the presentenee

153 report under subdivision (b)(5) the eouirt-in

154 lieu of making that information available

155 must summarize it in writing, if the information

156 will be relied on in determining sentenec.

157 The court must also give the defendant and the

158 defendant's counsel a reasonable opportunity to

159 eomment on that information;
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160 (B) afford defcndant's counsel an opportunity to

161 speak on behalf of the defcndant;

162 (C) address the defendant personally and determine

163 whether the defendant wishes to make a

164 statement and to present any information in

165 mitigation of the sentenee;

166 (D) afford the attorney for the Government an

167 oppoeunity equivalent to that ofthe defendant's

168 counsel to speak to the court; and

169 (E) if sentencen is to be imposed for a crime ot

170 violenee or sexual abuse, address the victim

171 personally if the victim is present at the

172 sentencing hearing and determine if the victim

173 wishes to make a statement or present any

174 information in relation to the sentence.
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175 (4) in Camera Proceedings. The .ou.'s summary o_

176 inforation under subdivision (e)(3)(A) may be in

177 camera. Upon joint motion by the defendant and by

178 the attorney for the Government, the court may hear

179 in camera the statements made under subdivision

180 (e)(3)(B), (C), (D), and (E)-by the defendant, the

181 defendant's counsel, the vietim, or the attorney for

182 the Govewrment.

183 (5) Notification of Right to Appeal. After imposing

184 sentenee in a ease which has gone to trial on a plea

185 of not guilty, the eoU mu1st advise the defendant ot

186 the right to appeaL After i s sentene in any

187 ease, the coumt advise the defendant of any

188 right to appeal the sentenee, and of the right of a

189 person who is unable to pay the cost of an appeal to

190 apply for leave to appeal in forma pauperis. If the
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191 defendant so requests, the clcrk of the cou rtmust

192 imTcdiately prepare nd fice a notice of appeal on

193 behalf of thc defendant.

194 (d) Judgment;

195 (1) In General. Ajudgment of conviction must set forth

196 the plea, the verdict or findings, thc adjudication,

197 and the sentencc. If the defendant is found not guilty

198 or for any other reason is entitled to be discharged,

199 judgment must be entered accordingly. Thc

200 judgment must be signed by the judge and entered

201 by the elerk.

202 (2) Criminal Forfeiture. Forfciturc proeedures arc

203 governed by Ruic 32.2.**

-The Supreme Court approved amendments in April 2000. The amendments

take effect on December 1, 2000, unless Congress takes action otherwise.
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204 (c) Plea Withdrawal. If a motion to withdraw a pica ot

205 guilty or nolo contcndrc is madc before sentenec is

206 imposed, the court may permit the plea to be withdrawn

207 if the defndant shows any fair and just reason. At any

208 later time, a piea may be set aside only on direct appcal

209 or by motion under 28 U.S.C. § 2255.

210 (f) Dcfinitions. For purposes of this rule

211 (1) "victim" means any individual against whom an

212 offcnsc has been committed for which a sentenec 1s

213 to be imposed, but the right of allocution under

214 subdivision (c)(3)(E) may be exercised instead by-

215 (A) a parent or icgai guardian if the victim is below

216 the age of eightccn ycas or incompetent; or

217 (B) one or more family members or rclativcs

218 designated by the court if the victim is dceased

219 oated;
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220 if such pcrson or pcrsos arc prcscnt at thc

221 sentencing hearing, regardless of whether the

222 victim is present; arnd

223 (2) "crimc of violenec or sexual abusc" means a cimc

224 that involvcd the usc or attcmpted or tlheatened usc

225 of physical forec against the person or propcfty o

226 another, or a crirnc under chaptcr 1 09A of title 18,

227 United States Codc.

228 Rule 32. Sentencing and Judgment

229 (a) Definitions. The following definitions apply under this

230 rule:

231 (1] "Victim" means an individual against whom the

232 defendant committed an offense for which the court

233 will impose sentence.

234 (Z) "Crime of violence or sexual abuse" means:
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235 (A! a crime that involves the use, attempted use, or

236 threatened use of physical force against

237 another's person or property, or

238 a crime under 18 U.S.C. § 2241-2248 or

239 2251-2257.

240 (h) Time of Sentencing.

241 ( In General. The court must impose sentence

242 without unnecessary delay.

243 (2! Changing Time Limits. The court may. for good

244 cause, change any time limits prescribed in Rule 32.

245 (c! Presentence Investigation.

246 (1) Required Investigation.

247 (A) In General. The probation officer must conduct

248 a presentence investigation and submit a report

249 to the court before it imposes sentence unless:
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250 Di 18 U.S.C. § 3593(c) or another statute

251 requires otherwise; or

252 Xii the court finds that the information in the

253 record enables it to meaningfully exercise

254 its sentencing authority under 18 U.S.C.

255 § 35533 and the court explains its finding

256 on the record.

257 ff1 Restitution. If the law requires restitution, the

258 probation officer must conduct an investigation

259 and submit a report that contains sufficient

260 information for the court to order restitution.

261 ( Interviewing the Defendant. The probation officer

262 who interviews a defendant as part of a presentence

263 investigation must, on request, give the defendant's

264 attorney notice and a reasonable opportunity to

265 attend the interview.
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266 id) Presentence Report.

267 1 Contents ofthe Report. The presentence report must

268 contain the following information:

269 (A) the defendant's history and characteristics,

270 including:

271 il any prior criminal record;

272 (ii! the defendant's financial condition: and

273 (iii) any circumstances affecting the

274 defendant's behavior that maybe helpful in

275 imposing sentence or in correctional

276 treatment,

277 (fi the kinds of sentences and the sentencing range

278 provided by the Sentencing Commission's

279 guidelines. and the probation officer's

280 explanation of any factors that may suggest a
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281 more appropriate sentence within or without an

282 applicable guideline;

283 a reference to any pertinent Sentencing

284 Commission policy statement:

285 (D verified information, stated in a

286 nonargumentative style, that assesses the

287 financial, social. psychological, and medical

288 impact on any individual against whom the

289 offense has been committed:

290 (E! when appropriate, the nature and extent of

291 nonprison programs and resources available to

292 the defendant:

293 ( when the law permits the court to order

294 restitution. information sufficient for such an

295 orer
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296 (G if the court orders a study under 18 U.S.C.

297 § 3552(bV any resulting report and

298 recommendation; and

299 (H} any other information that the court requires.

300 (2) Exclusions. The presentence report must exclude

301 the following:

302 (A) any diagnoses that, if disclosed. might seriously

303 disrupt a rehabilitation program:

304 (B any sources of information obtained upon a

305 promise of confidentiality; and

306 (C! any other information that, if disclosed, might

307 result in physical or other harm to the defendant

308 or others.

309 (e) Disclosing the Report and Recommendation.

310 ( Time to Disclose. Unless the defendant has

311 consented in writing, the probation officer must not
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312 submit a presentence report to the court or disclose

313 its contents to anyone until the defendant has

314 pleaded guilty or nolo contendere. or has been found

315 guilty.

316 m Minimum Required Notice. The probation officer

317 must give the presentence report to the defendant.

318 the defendant's attorney, and the attorney for the

319 government at least 35 days before sentencing

320 unless the defendant waives this minimum period.

321 (3! Sentence Recommendation. By local rule or by

322 order in a case, the court may direct the probation

323 officer not to disclose to anyone other than the court

324 the officer's recommendation on the sentence.

325 (D Objecting to the Report.

326 ( Time to Obiect. Within 14 days after receiving the

327 presentence report. the parties must state in writing
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328 any objections, including objections to material

329 informatio n, sentencing guideline ranaes and policy

330 statements contained in or omitted from the report.

331 m Serving Objections. An objecting party must

332 provide a copy of its objections to every other party

333 and to the probation officer.

334 ( Action on Obiections. After receiving objections,

335 the probation officer may meet with the parties to

336 discuss the objections. The probation officer may

337 then investigate further and revise the presentence

338 report as appropriate.

339 ( Submitting the Report. At least 7 days before

340 sentencing the probation officer must submit to the court

341 and to the parties the presentence report and an

342 addendum containing any unresolved objections the
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343 grounds for those objections, and the probation officer's

344 comments on them.
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345 (jj Sentencing.

346 () In General. At sentencings the court:

347 (AA must verify that the defendant and the

348 defendant's attorney have read and discussed

349 the presentence report and any addendum to the

350 report;

351 (B) must give the defendant and the defendant's

352 attorney a written summary of - or summarize

353 in camera - any information excluded from the

354 presentence report under Rule 32(d)(2) on

355 which the court will rely in sentencings and give

356 them a reasonable opportunity to comment on

357 that information;

358 (C! must allow the parties' attorneys to comment on

359 the probation of ficer's determinations and other

360 matters relating to an appropriate sentence; and
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361 ( may. for good cause. allow a party to make a

362 new objection at any time before sentence is

363 imposed.

364 ( IntroducingEvidence;ProducingStatements. The

365 court may permit the parties to introduce evidence

366 on the objections. If a witness testifies at

367 sentencing, Rule 26.2(a)-(d) and (f) applies. If a

368 party does not comply with a Rule 26.2(a) order to

369 produce a witness's statement. the court must not

370 consider that witness's testimony.

371 ( Court Determinations. At sentencing, the court:

372 (A) may accept any undisputed portion of the

373 presentence report as a finding of fact;

374 m must rule on any -

375 (j} unresolved objection to amaterial matter in

376 the presentence report, and
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377 (ii) other controverted matter, unless the court

378 determines that a ruling is unnecessary

379 either because the matter will not affect

380 sentencing, or because the court will not

381 consider the matter in sentencing; and

382 (C) must append a copy of the court's

383 determinations under this rule to any copy of

384 the presentence report made available to the

385 Bureau of Prisons.

386 (4) Opportunity to Speak.

387 (A) By a Partv. Before imposing sentence, the court

388 must:

389 (i) provide the defendant's attorney an

390 opportunity to speak on the defendant's

391 behalf,
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392 Xi address the defendant personally in order

393 to permit the defendant to speak or present

394 any information to mitigate the sentence:

395 and

396 (iii) provide an attorney for the government an

397 opportunity to speak equivalent to that of

398 the defendant's attorney.

399 (B By a Victim. Before imposing sentence. the

400 court must address any victim of a crime of

401 violence or sexual abuse who is present at

402 sentencing and permit the victim to speak or

403 submit any information concerning the

404 sentence. Whether or not the victim is present.

405 a victim's right to address the court may be

406 exercised by the following persons if present:
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407 (i) a parent or legal guardian, if the victim is

408 younger than 18 years or is incompetent or

409 (ii) one or more family members or relatives

410 the court designates, if the victim is

411 deceased or incapacitated.

412 (C! In Camera Proceedings. Upon aparty's motion

413 the court may hear in camera any statement

414 made under Rule 32(h)(41.

415 (.) Notice of Possible Departure from Sentencing

416 Guidelines. Before the court may depart from the

417 Guidelines calculation on a ground not identified as

418 a ground for departure either in the presentence

419 report or in a prehearing submission by a party the

420 court must give the parties reasonable notice that it

421 is contemplating such a departure. The notice must

222



92 FEDERAL RULES OF CRIMINAL PROCEDURE

422 specifically identify the ground on which the court

423 is contemplating a departure.

424 (j) Defendant's Right to Appeal.

425 ( Advice of a Right to Appeal.

426 (A) Appealing a Conviction. If the defendant

427 pleaded not guilty and was convicted, after

428 sentencing the court must advise the defendant

429 of the right to appeal the conviction.

430 (B) Appealing a Sentence. After sentencing -

431 regardless of the defendant's plea - the court

432 must advise the defendant of any right to appeal

433 the sentence.

434 (C Appeal Costs. The court must advise a

435 defendant who is unable to pay appeal costs of

436 the right to ask for permission to appeal in

437 forma pauperis.
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438 m Clerk's Filing of Notice. If the defendant so

439 requests. the clerk must immediately prepare and file

440 a notice of appeal on the defendant's behalf.

441 (j) Judgment.

442 ( In General. In the judgment of conviction. the court

443 must set forth the plea. the jury verdict or the court's

444 findings, the adjudication, and the sentence. If the

445 defendant is found not guilty or is otherwise entitled

446 to be discharged, the court must so enter judgment.

447 The judge must sign the judgment, and the clerk

448 must enter it.

449 (2) Criminal Forfeiture. Forfeiture procedures are

450 governed by Rule 32.2.

COMMITTEE NOTE

The language of Rule 32 has been amended as part of the general

restyling of the Criminal Rules to make them more easily understood

and to make style and terminology consistent throughout the rules.
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These changes are intended to be stylistic only, except as noted

below.

The rule has been completely reorganized to make it easier to

follow and apply. For example, the definitions in the rule have been
moved to the first sections and the sequencing of the sections

generally follows the procedure for presentencing and sentencing
procedures.

Under current Rule 32(c)(1), the court is required to "rule on any

unresolved objections in the presentence report." The rule does not

specify, however, whether that provision should be read literally to
mean every objection that might have been made to the report or only

on those objections which might in some way actually affect the

sentence. Revised Rule 32(h)(3)(B)(i) now explicitly requires that
the court must rule on any "unresolved objection to a material matter"
in the presentence report, whether or not the court will consider it in

imposing an appropriate sentence. This is a change from the current
rule. If, on the other hand, the unresolved objection addresses any

other controverted matter, the court must either make a finding on the
objection or decide that a finding is not required because the matter
will not affect sentencing or that the matter will not be considered at

all in sentencing. See Rule 32(h)(3)(B)(ii). The new language
recognizes that even if an unresolved objection may not have any

impact on determining a sentence under the Sentencing Guidelines,
it often affects other important post-sentencing decisions. For

example, the Bureau of Prisons consults the presentence report in

deciding, where a defendant will actually serve his or her sentence of
confinement. See A Judicial Guide to the Federal Bureau of Prisons,
11 (United States Department of Justice, Federal Bureau of Prisons
1995) (noting that "Bureau relies primarily on the Presentence
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Investigator Report..."). See also 18 U.S.C. § 3621 (Bureau of

Prisons decides where prisoner will serve sentence); United States v.

Velasquez, 748 F.2d 972, 974 (5th Cir. 1984) (rule designed to

protect against evil that false allegation that defendant was notorious

alien smuggler would affect defendant for years to come); United

States v. Brown, 715 F.2d 387, 389 n.2 (5th Cir. 1983) (sentencing

report affects "place of incarceration, chances for parole, and

relationships with social service and correctional agencies after

release from prison"). Thus, the Committee considers a "material"

matter to be one that will likely affect the defendant's subsequent

treatment, including decisions made by the Bureau of Prisons. To

that end, counsel should be prepared to point out to the court those

matters that are typically considered by the Bureau of Prisons in

designating the place of confinement. For example, the Bureau

considers:

the type of offense, the length of sentence, the defendant's age,

the defendant's release residence, the need for medical or other

special treatment, and any placement recommendation made by

the court.

A Judicial Guide to the Federal Bureau of Prisons, supra, at 11.

Thus, even assuming that an unresolved objection to the report's

discussion about the need for medical treatment might not affect the

sentence, it would be considered under the revised rule to be a

material matter and one to be resolved by the court. Further, a

question as to whether or not the defendant has a "drug problem"

could have an impact on whether the defendant would be eligible for

prison drug abuse treatment programs. 18 U.S.C. § 3621(e)

(Substance abuse treatment). Accordingly, the Committee would

view that as a material matter to be resolved by the court.
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Revised Rule 32(h)(4)(B) provides for the right of certain victims

to address the court during sentencing. Revised Rule 32(a)(2)

expands the definition of victims in Rule 32(a)(2) to include victims

of crimes under 18 U.S.C. §§ 2251-57 (child pornography and related

offenses). Thus, they too will now be permitted to address the court.

Rule 32(h)(4)(C) includes a change concerning who may request

an in camera proceeding. Under current Rule 32(c)(4), the parties

must file a joint motion for an in camera proceeding to hear the

statements by the defense counsel, the defendant, the attorney for the

government, or any victim. Under the revised rule, any party may

move that the court hear in camera any statement - by a party or a

victim-made under revised Rule 32(h)(4).

Rule 32(h)(5) is a new provision that reflects Burns v. United

States, 501 U.S. 129, 138-139 (1991). In Burns, the Court held that

before a sentencing court could depart upward on a ground in the

Sentencing Guidelines, not previously identified in the presentence

report as a ground for such departure, Rule 32 requires the court to

give the parties reasonable notice that it is contemplating such a

ruling and to identify the specific ground for the departure. The

Court also indicated that because the procedural entitlements in Rule

32 apply equally to both parties, it was appropriate to address the

issue of requiring notice whether the sentencing court departs either

upward or downward. Id. at 135, n.4.

Finally, current Rule 32(e), which addresses the ability of a

defendant to withdraw a guilty plea, has been moved to Rule 11 (e).
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REPORTER'S NOTES

In publishing the "style" changes to the Federal Rules of
Criminal Procedure, the Committee decided to publish separately any
rule that includes what it considered at least one major substantive
change. The purpose for this separate publication is to highlight for
the bench and the bar any proposed amendments that the Committee
believes will result in significant changes in current practice. Rule 32
is one of those rules. This version of Rule 32 includes an amendment
that expands the occasions that the sentencing judge would have to
rule on unresolved objections to the presentence report. This version
requires thejudge to rule on every unresolved "material" matter in the
report. Another version of Rule 32, that does not include this
provision, is being published simultaneously in a separate pamphlet.

1 Rule 35. Correction or Reduction of Sentenecr

2 (a) Correction of a Sentenc on Rcmand. The court shall

3 correct a sentenec that is determined on appeal under 18

4 U.S.C. 3 742 to hayc been imposed in violation of law, to

5 have been imposed as a result of an incorrect application

6 of the sentencing guidelines, or to be unreasonable, upon

7 remand of the ease to the court
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8 (1) for imposition of a sentenee in accord with the

9 findings of the court of appeals; or

10 (2) for further sentencing proceedings if, after such

11 proceedings, the court determines that the original

12 sentenee was incorrect.

13 (b) Reduction of Sentenee for Substantial Assistance. It

14 the Government so moves within one year after the

15 sentenee is imposed, the court may reduce a sentenee to

16 refleet a defendant's subsequent substantial assistance in

17 investigating or prosecuting another person, in

18 aeeordanee with the guidelines and poliey statements

19 issued by the Sentencing Commission under 28 U.S.C.

20 § 994. The court may eonsider a goverrnent motion to

21 reduee a sentenee made one year or more after the

22 sentenec is imposed if the defendant's substantial

23 assistance involves information or evidenee not known
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24 by the defendant until one year or more after sentene is

25 imposed. In evaluating whether substantial assistance has

26 been rendered, the court may consider the defendant's

27 pre sentenee assistance. In applying this subdivision, the

28 court may reduce the sentene to a level below that

29 established by statute as a minimum sentence.

30 (c) Correction of Sentenzc by Sentencing Court. The

31 court, acting within 7 days after the imposition of

32 sentenee, may correct a sentenee that was imposed as a

33 result of arithmetieal, teelnieal, or other clear error.

34 Rule 35. Correcting or Reducing a Sentence

35 Oa Correcting Clear Error. Within 7 days after

36 s . the court may correct a sentence that resulted

37 from arithmetical, technical, or other clear error.

38 / m Reducing a Sentence for Substantial Assistance.

oral et o onn CC.flCb a 4 +kc CJcn+.%c c_
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39 (U In General. Upon the government's motion made

40 within one year of sentencing, the court may reduce

41 a sentence if:

42 ) the defendant, after sentencing, provided

43 substantial assistance in investigating or

44 prosecuting another person: and

45 (fi reducing the sentence accords with the

46 Sentencing Commission's guidelines and policy

47 statements. U 41

48 (2) LaterMotion.Thoesurtaw vemment s

49 motion aae one year or more

50 after sentencinz if the defendant's substantial V1> rSekcc .

51 assistance involved information not know

52 wosefulfg- ofhcumdr tvll ~l vl~ lsombfll v ave 1eer

53 antieirat-d 1 - l L~ Riurl OllC Trar-afte J

54 senteaqj~
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55 (3) Evaluating Substantial Assistance. In evaluating

56 whether the defendant has provided substantial

57 assistance, the court may consider the defendant's

58 presentence assistance.

59 (4! Below Statutory Minimum When acting under

60 Rule 35(b), the court may reduce the sentence to a

61 level below the minimum sentence established by

62 statute.

COMMITTEE NOTE

The language of Rule 35 has been amended as part of the general
restyling of the Criminal Rules to make them more easily understood
and to make style and terminology consistent throughout the rules.
These changes are intended to be stylistic only, except as noted
below.

The Committee deleted current Rule 35(a) (Correction on
Remand). That rule, which currently addresses the issue of the
district court's actions following a remand on the issue of sentencing,
was added by Congress in 1984. P.L. 98-473. The rule cross-
references 18 U.S.C. § 3742, also enacted in 1984, which provides
detailed guidance on the various options available to the appellate
courts in addressing sentencing errors. In reviewing both provisions,
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the Committee concluded that Rule 35(a) was no longer needed.
First, the statute clearly covers the subject matter and second, it is not
necessary to address an issue that would be very clear to a district
court following a decision by a court of appeals. The remaining
subdivisions have been re-numbered.

Former Rule 35(c), which addressed the authority of the court to
correct certain errors in the sentence, is now located in Rule 35(a).

A substantive change has been made in Rule 35(b). Under the
current rule, if the government believes that a sentenced defendant
has provided substantial assistance in investigating or prosecuting
another person, it may move the court to reduce the original sentence;
ordinarily, the motion must be filed within one year of sentencing.
In 1991, the rule was amended to permit the government to file such
motions after more than one year had elapsed if the government could
show that the defendant's substantial assistance involved
"information or evidence not known by the defendant" until more
than one year had elapsed. The current rule, however, did not address
the question of whether a motion to reduce a sentence could be filed
and ranted in thos ceslacs when the defendant's substantial
a ~ssistance involved informatio Aknown to the defendant within one
year after sentencing, but no motion was filed because the
significance or usefulness of the information was not apparent until
after the one-year period had elapsed. The courts were split on the
issue. Compare United States v. Morales, 52 F.3d 7 (1st Cir. 1995)
(permitting filing and granting of motion) with United States v.
Orozco, 160 F.3d 1309 (11th Cir. 1998) (denying relief and citing
cases). Although the court in Orozco felt constrained to deny relief
under Rule 35(b), the court urged an amendment of the rule to:

233

Lprovided by the defendant within one year of sentencing but did not become useful to the government until
one year or more after sentencing (e.g., when the government starts an investigation to which the
information is pertinent). Nor does the current rule address the case where the defendant's substantial
assistance involved information



By using the term "involves- in Rule 35(b)(2) in describing the sort of information that may result
in substantial assistance. the Committee recognizes that a court does not lose jurisdiction to consider a Rule
35(b)(2) motion simply because other information, not covered by any of the three provisions in Rule
35(b)(2), is presented in the motion.
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address the apparent unforeseen situation presented in this case
where a convicted defendant provides information to the
government prior to the expiration of the jurisdictional, one-year
period from sentence imposition. but that information does not
become useful to the government until more than one year after
sentence imposition. Id. at 1316, n. 13.

TIJ. Cui1im~tee hat ame~ndec the rule to males Jcarm that- a
sentenlec reductionI mot~ion is cmitttd in those inc:1ancest idcntTJ;ld E

/ b' th ot ;uii tir? O~azThe rule's one-year restriction generally
serves the important interests of finality and of creating an incentive
for defendants to provide promptly what useful information they
might have. Thus. the proposed amendment would not eliminate the
one-year requirement as a generally operative element. But where the
usefulness of the information is not reasonably apparent until a year
or more after sentencing. no sound purpose is served by the current
rule's removal of any incentive to provide that information to the
government one year or more after the sentence (or if previously
provided. for the government to seek to reward the defendant) when
its relevance and substantiality become evident.

REPORTER'S NOTES

In publishing the "style" changes to the Federal Rules of
Criminal Procedure. the Committee decided to publish separately any
rule that includes what it considered at least one major substantive
change. The purpose for this separate publication is to highlight for
the bench and the bar any proposed amendments that the Committee
believes will result in significant changes in current practice. Rule 35
is one of those rules. This proposed revision of Rule 35 includes an
amendment that would authorize a court to hear a motion to reduce
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Revised Rule 35(b) is intended to address both of those situations. First. Rule 35(b)(B) makes
clear that a sentence reduction motion is permitted in those instances identified by the court in Orozco.
Second. Rule 35(b)(C) recognizes that a post-sentence motion is appropriate in those instances where the
defendant did not provide any information within one year of sentencing. because its usefulness was not
reasonably apparent to the defendant during that period. But the rule requires that once the defendant
realizes the importance of the information the defendant promptly provides the information to the
government. What constitutes "prompt" notification will depend on the circumstances of the case.
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a sentence, more than one year after sentence was imposed, when the
defendant's substantial assistance involved information known to the
defendant within one year after sentencing, but no motion was filed
because the significance or usefulness of the information was not
apparent until after the one-year period had elapsed. Another version
of Rule 35, which does not include this amendment, is being
published simultaneously in a separate pamphlet.

1 Rule 41. Search and Seiu

2 (a) Authorit to Issue Warrant. Upon the regucst of a

3 federal law ceforeemcnt officcr or an attorney for the

4 govcrrnent, a search wanant authorized by this mle may

5 be issued (1) by a federal agi e judge, or a state

6 couUrt of record within the federal district, for a search of

7 property or for a person within the district and (2) by a

8 federal magistrate j'dge for a search of property or for a

9 person either within or outside the district if the property

10 or person is within the district when the warrant is sought

1 1 but might move outside the district before the wanant is

12 exeetaed._
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13 (b) Property or Persons Which May be Seized With a

14 Warrant. A warrant may be issued under this rule to

15 search for and seize any (1) property that constitutes

16 evidenee of the commission of a criminal offeense; or (2)

17 contraband, the fruits of crime, or things otherwise

18 criminally possessed; or (3) property designed or

19 intended for use or which is or has been used as the

20 means of committing a criminal offense; or (4) person for

21 whose arrest there is probable cause, or who is

22 unlawfully restrained.

23 (e) Issuanee and Contents.

24 (1) Warrant Upon Affidavit. A warrant other than a

25 warrant upon oral testimony under paragraph (2) of

26 this subdivision shall issue only on an affidavit or

27 affidavits sworn to before the federal magistrate

28 judge or state judge and establishing the grounds for

236
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29 issuing thc warrant. If thc federal magistratc judge

30 or state judge is satisfied that grounds for the

31 application exist or that there is probable cause to

32 believe that they exist, that magistrate judgc or state

33 judgc shall issuc a -arrant identif'ing thc property

34 or person to be scized and naming or describing thc

35 person or place to be searched. The finding of

36 probable cause may be based upon hearsay evidenee

37 in whole or in part. Before ruling on a request for a

38 warrant the federal magistrate judge or state judge

39 may require the affiant to appear personally and may

40 examine under oath the affiant and any witnesses the

41 affiant may producc, provided that sueh proceeding

42 shall be taken down by a court reporter or reeording

43 eq ipment and made part of the affidavit. The

44 warrant shall be directed to a civil officer of the
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45 United States authorized to enforee or assist in

46 enforcing any law thereof or to a person so

47 authorizcd by the President of the United States.It

48 shall command the officer to search, within. a

49 specified period of time not to execed 10 days, the-

50 person or place aTmed for the property or person

51 specified. The wanant shall be served in the

52 daytime, unless the issuing authority, by appropriate

53 vision in the wanatrr, and for reasonable cause

54 show, authorized its exec.tion at times other than1

55 daytime. it shall designate a federal magistratejudge

56 to whom it shall be returned.

57 (2) Warrant Upon Oral Testimon

58 (A) General Rule. If the circumstanees make it

59 reasonable to dispense, in whole or in part, with

60 a written affidavit, a Federal magistrate judge
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61 may issuc a warrant based upon sworn

62 testimony communicated by telephone or other

63 appropriate means, including facsimile

64 transmission.

65 (B) Apprication. Thc person who is requcsting thc

66 warrant shall preparc a documcnt to be known

67 as a duplicate original warrant and shall read

68 suceh dutplicate original warrant, -verbatim, to the

69 Federal magistrate judge. The Federal

70 magistrate judge shall enter, verbatim, what is

71 so read to sch magistrate judge on a docuTment

72 to be known as the original warant. The

73 Federal magistrate jutdge may direct that the

74 warrant be modified.

75 (C) Iss1aneA. if the Federal magistate judge is

76 satisfied that the circumstances are suttch as to
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77 makc it rcasonable to dispensc with a written

78 affidavit and that grounds for thc application

79 cxist or that thcrc is probabil causc to bclicvc

80 that thcy cxist, thce Fcdcral magistrate jUdg-

81 shall ordcr the issutancc of a warrant by

82 directing thc person rcgucsting thc warrant to

83 sign thc Fedcral magistrate judge's name on the

84 dtuplicate original wamant. The Federal

85 magistrate judge shall immediately sign the

86 origintal warrant antd entter ont the f-ace of the

87 origintal wfanratt the extact time when the

88 warrant was ordered to be issued. The finding

89 of probable cause for a warrant upon oral

90 testimony may be based on the same kind ot

91 evidenee as is sufficient for a warrant upon

92 affidait.
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93 (D) Recording and &ertifiettiobn of Tcstinmo;;y.

94 When a caller informs the Federal magistrate

95 judge that the putrpose of the call is to requcst a

96 warrant, thc Federal magistrate judgc shall

97 immcdiatcly placc under oath each person

98 whose testimont forms a basis of the

99 application and each person applying for that

100 warrant. If a voice recording device is available,

101 the Federal magistrate judge shall record by

102 means of such device all of the call after the

103 caller informs the Federal magistrate judge that

104 the purosc of the eall is to request a -warrant.

105 Otherwise a stenographic or longhand verbatim

106 record shall be made. If a voice recording

107 device is used or a stenographic reeord made,

108 the Federal magistrate judge shall have the
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109 record transcribed, shall certify the accuracy of

110 the transcription, and shall file a copy of the

111 original record and thc transcription with thc

112 coutf. If a longhand vcrbatim record is madc,

113 thc Fcderal magistrate judgc shall filc a signed

114 copy with the court.

115 (E) Conftents. The contents of a warrant upon oral

116 testimony shall be the same as the contents of a

117 warrant upon affidavit.

118 (F) Addtional Rule for Etxecution. The person who

119 executes the warrant shall enter the exact time

120 of execution on thte ftace of the duplicate

121 original warrant.

122 (C) Motion to Snppress Precluded. Absent a finding

123 of bad faith, e-vidence obtained pursuant to a

124 wAr.ran.t issued under this paragraph is no
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125 subject to a motion to supprcss on the ground

126 that the circumstanees were not such as to make

127 it rcasonable to dispcnsc with a wlittenl

128 affidavit.

129 (d) Execution and Rcturn with Inventory. Thc officer

130 taking property under the warrant shall give to the person

131 from whom or from whose premises the property was

132 taken a copy of the warrant and a receipt for the property

133 taken or shall leave te copy and receipt at the place from

134 whichlt thre property was taken. The return shall be made

135 promptly and shall be accompanied by a viffen

136 inventor' of any property taken. The inventory shall be

137 made in the presenee of the applicant for the warrant and

138 the person from whose possession or premises the

139 property was taken, if they are present, or in the presenee

140 of at least one credible person other than the applicant for
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141 the warrfait or the person from Whose possession or

142 premisesthe property was taken, and shall be verified by

143 the officer. The federal magistrate judge shall upon

144 request deliver a copy of the inventory to the person from

145 whom or from whose premises the property was taken

146 and to the applicant for the waffant.

147 (e) Motion for Return of Property. A person aggrieved by

148 an unlawful search and seizure or by the deprivation ol

149 property may move the district eourt for the district in

150 which the property was seized for the return of the

151 property on the ground that such person is entitled to

152 lawful possession of the property. The court shall receive

153 evidenet on any issue of fact necessary to the decision ot

154 the motion. if the motion is granted, the propelty shall be

155 returned to the movant, although reasonable condition

156 may be imposed to protect acwess and use of the property
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157 in subsequent proceedings. if a motion for return ot.

158 property is made or comes on for hearing in the district

159 of trial aftcr an indictment or information is filed, it shall

160 be trcated also as a motion to suppress under Rule 12.

161 (f) Motion to Suppress. A motion to suppress evidenee

162 may be made in the eourt of the district of trial as

163 provided in Rulc 12.

164 (g) Return of Papers to Clerk. The federal magistratetjudge

165 bef-ore whom the wau~ant is returned shall attach to thte

166 warrant a copy of the return, inventory and all other

167 ponnection therewith and shall file them with

168 the clerk of the distric eun r for the district in which the

169 propery was seized.

170 (h) Scope and Definition. This rule does not modify any

171 act, inconsistent with it, regulating search, seiztre and

172 the issuanee and exeeution of search warants in
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173 circumstances for which spccial provision is made. The

174 term "property" is used in this rule to include documents,

175 books, papers and any other tangible objects. The term

176 "daytime" is used in this rule to mean the hours from

177 6:00 a.m. to 10:00 p.m. according to local time. The

178 phfase "federal law enforeement officer" is used in this

179 rule to mean any goverrment agent, other than an

180 attorney for the government as defined in Rule 54(c),

181 who is engaged in the enforcement of the criminal laws

182 and is within any category of officers authorized by the

183 Attorney General to request the issuanee of a search

184 warrant.

185 Rule 41. Search and Seizure

186 (a! Scope and Definitions.

187 ( Scope. This rule does not modify any statute

188 regulating search or seizure, or the issuance and
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189 execution of a search warrant in special

190 circumstances.

191 (sl Definitions. The following definitions apply under

192 this rule:

193 (A) "Property" includes documents, books, papers.

194 other tangible objects, and information.

195 (B) "Daytime" means the hours between 6:00 a.m.

196 and 10:00 p.m. according to local time.

197 (C) "Federal law enforcement officer" means a

198 government agent (other than an attorney for

199 the government) who is engaged in the

200 enforcement of the criminal laws and is within

201 any category of officers authorized by the

202 Attorney General to request the issuance of a

203 search warrant.
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204 mh) Authority to Issue a Warrant. At the request of a

205 federal law enforcement officer or an attorney for the

206 government:

207 £1 a magistrate judge having authority in the district-

208 or if none is reasonably available, a judge of a state

209 court of record in the district - may issue a warrant

210 to search for and seize, or covertly observe on a

211 noncontinuous basis, a person or property located

212 within the district, and

213 m a magistrate judge may issue a warrant for a person

214 or property outside the district if the person or

215 property is located within the district when the

216 warrant is issued but might move outside the district

217 before the warrant is executed.

218 (c Persons or Property Subject to Search or Seizure. A

219 warrant may be issued for any of the following:

248



118 FEDERAL RULES OF CRIMINAL PROCEDURE

220 ( evidence of the commission of a crime,

221 (2) contraband, fruits of crime, or other items illegally

222 possessed:

223 (3) property designed for use, intended for use, or used

224 in committing a crime; or

225 ( a person to be arrested or a person who is unlawfully

226 restrained.

227 (d) Obtaining a Warrant.

228 (1! Probable Cause. After receiving an affidavit or

229 other information, a magistrate judge or a judge of

230 a state court of record must issue the warrant if there

231 is probable cause to search for and seize, or covertly

232 observe, a person or property under Rule 41(c).

233 (2! Requesting a Warrant in the Presence of a Judge.

234 (A) Warrant on an Affidavit. When a federal law

235 enforcement officer or an attorney for the
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236 government presents an affidavit in support of

237 a warrant, the judge may require the affiant to

238 appear personally and may examine under oath

239 the affiant and any witness the affiant produces.

240 (B) Warrant on Sworn Testimony. The judge may

241 wholly or partially dispense with a written

242 affidavit and base a warrant on sworn testimony

243 if doing so is reasonable under the

244 circumstances.

245 (C! Recording Testimony. Testimony taken in

246 support of a warrant must be recorded by a

247 court reporter or by a suitable recording device.

248 and the judge must file the transcript or

249 recording with the clerk. along with any

250 affidavit.
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251 ( Requesting a Warrant by Telephonic or Other

252 Means.

253 (A) In General. A magistrate judge may issue a

254 warrant based on information communicated by

255 telephone or other appropriate means, including

256 facsimile transmission.

257 (ff Recording Testimony. Upon learning that an

258 applicant is requesting a warrant, a magistrate

259 judge must:

260 Ci) place under oath the applicant and any

261 person on whose testimony the application

262 is based; and

263 (ii) make a verbatim record of the conversation

264 with a suitable recording device, if

265 available, or by court reporter, or in

266 writing.
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267 (C) Certifying Testimony. The magistrate judge

268 must have any recording or court reporter's

269 notes transcribed, certify the transcription's

270 accuracy, and file a copy of the record and the

271 transcription with the clerk. Any written

272 verbatim record must be signed by the

273 magistrate judge and filed with the clerk.

274 (D) Suppression Limited. Absent a finding of bad

275 faith, evidence obtained from a warrant issued

276 under Rule 41(d)(3)(A) is not subject to

277 suppression on the ground that issuing the

278 warrant in that manner was unreasonable under

279 the circumstances.

280 Le) Issuing the Warrant.

281 ( In General. The magistrate judge or a judge of a

282 state court of record must issue the warrant to an
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283 officer authorized to execute it and deliver a copy to

284 the district clerk.

285 (2! Contents ofthe Warrant. The warrant must identify

286 the person or property to be searched or covertly

287 observed, identify any person or property to be

288 seized, and designate the magistrate judge to whom

289 the warrant must be returned. The warrant must

290 command the officer to:

291 (A) execute the warrant within a specified time no

292 longer than 10 days:

293 (Wi execute the warrant during the daytime, unless

294 the judge for good cause expressly authorizes

295 execution of the warrant at another time, and

296 (C! return the warrant to the magistrate judge

297 designated in the warrant.
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298 ( Warrant by Telephonic or Other Means. If a

299 magistrate judge decides to issue a warrant under

300 Rule 41 (d)(3)(A), the following additional

301 procedures apply:

302 (A) Preparing a Proposed Duplicate Original

303 Warrant. The applicant must prepare a

304 "proposed duplicate original warrant" and must

305 read or otherwise transmit the contents of that

306 document verbatim to the magistrate judge.

307 (Bl Preparing an Original Warrant. The

308 magistrate judge must enter the contents of the

309 proposed duplicate original warrant into an

310 original warrant.

311 (C Modifications. The magistrate judge may direct

312 the applicant to modify the proposed duplicate
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313 original warrant. In that case, the judge must

314 also modify the original warrant.

315 (D ) Signing the Original Warrant and the Duplicate

316 Original Warrant. Upon determining to issue

317 the warrant, the magistrate judge must

318 immediately sign the original warrant, enter on

319 its face the exact time when it is issued, and

320 direct the applicant to sign the judge's name on

321 the duplicate original warrant.

322 ( Executing and Returning the Warrant.

323 (D Notation of Time. The officer executing the warrant

324 must enter on the face of the warrant the exact date

325 and time it is executed.

326 m Inventory. An officer executing the warrant must

327 also prepare and verify an inventory of any property

328 seized and must do so in the presence of:
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329 ( another officer, and

330 (fi the person from whom, or from whose

331 premises. the property was taken, if present; or

332 ( if either of these persons is not present. at least

333 one other credible person.

334 (Q Receipt. The officer executing the warrant must:

335 (A) give a copy of the warrant and a receipt for the

336 property taken to the person from whom, or

337 from whose premises. the property was taken;

338 or

339 (B leave a copy of the warrant and receipt at the

340 place where the officer took the property.

341 (4! Return. The officer executing the warrant must

342 promptly return it - together with a copy of the

343 inventory - to the magistrate iudge designated on

344 the warrant. The judge must, on request give a copy
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345 of the inventory to the person from whom or from

346 whose premises the property was taken and to the

347 applicant for the warrant.

348 (5) Covert Observation of a Person or Propertv. If the

349 warrant authorizes a covert observation of a person

350 or property. the government must within 7 days

351 deliver a copy to the person who was observed or

352 whose property was observed. Upon the

353 government's motion, the court may on one or more

354 occasions for good cause extend the time to deliver

355 the warrant for a reasonable period.

356 ( Motion to Return Property. A person aggrieved by an

357 unlawful search and seizure of property or by the

358 deprivation of property may move for the property's

359 return. The motion must be filed in the district where the

360 property was seized. The court must receive evidence on
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361 any factual issue necessary to decide the motion. If it

362 grants the motion, the court must return the property to

363 the movant. but may impose reasonable conditions to

364 protect access to the property and its use in later

365 proceedings.

366 mh) Motion to Suppress. A defendant may move to suppress

367 evidence in the court where the trial will occur, as

368 Rule 12 provides.

369 (j) Forwarding Papers to the Clerk. The magistrate judge

370 to whom the warrant is returned must attach to the

371 warrant a copy of the return, inventory, and all other

372 related papers and must deliver them to the clerk in the

373 district where the property was seized.

COMMITTEE NOTE

The language of Rule 41 has been amended as part of the general
restyling of the Criminal Rules to make them more easily understood
and to make style and terminology consistent throughout the rules.
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These changes are intended to be stylistic only, except as noted

below.

Rule 41 has been completely reorganized to make it easier to

read and apply its key provisions. Additionally, several substantive

changes have been made.

First, revised Rule 41 now explicitly includes procedural

guidance for conducting covert entries and observations. Federal law

enforcement officers have obtained warrants, based upon probable

cause, to make a covert search - not for the purpose of seizing

property but instead to observe and record information. Those

observations may assist officers in confirming information already in

the possession of law enforcement officials and in turn may assist in

deciding whether, and by what means, to pursue further investigation.

For example, agents may seek a warrant to enter the office of

suspected conspirators to determine the layout of the office for

purposes of seeking additional warrants to establish surveillance

points or to determine the number and identity of the participants.

Currently, Rule 41 (a) recognizes the possibility that a search may

occur of property without any subsequent seizure taking place. But

the remainder of the rule addresses only traditional searches where

the objective is the seizure of tangible property. Nonetheless, the

courts have approved the authority of law enforcement agencies to

search for and seize intangible evidence or information. See, e.g.,

Silverman v. United States, 365 U.S. 505 (1961) (conversations

overheard by microphone touching heating duct); Berger v. New

York, 388 U.S. 41 (1967) (wiretap of conversations); United States v.

Knotts, 460 U.S. 276 (1983) (beeper); United States v. Karo, 468 U.S.

705 (1984) (beeper); United States v. Biasucci, 786 F.2d 504 (2d
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Cir.), cert. denied, 479 U.S. 827 (1986) (visual information gathered

by video camera); United States v. Torres, 751 F.2d 875 (7th Cir.

1984) (television surveillance of safe house); United States v.

Taborda, 635 F.2d 131 (2d Cir. 1980) (warrant required to view

private area through telescope).

Although the foregoing cases involved Fourth Amendment

intrusions because they involved monitoring activities within the

defendant's zone of reasonable expectation of privacy, they did not

explicitly address the authority of agents to make covert entries.

There is authority for the view, however, that both the Constitution

and Rule 41 are broad enough to authorize a "surreptitious entry"

warrant - for the purpose of observing tangible and intangible

evidence. United States v. Villegas, 899 F.2d 1334, 1336 (2d Cir.

1990), citing Dalia v. United States, 441 U.S. 238 (1979) and Katz v.

United States, 389 U.S. 347 (1967); United States v. Freitas, 800

F.2d 1451 (9th Cir. 1986), citing United States v. New York

Telephone Co., 434 U.S. 159, 169 (1977) (Rule 41 is not limited to

tangible items). See also United States v. Freitas, 856 F.2d 1425 (9th

Cir. 1988) (on remand, court held that good faith exception to

exclusionary rule applied; officers had reasonably relied on search

warrant, based on probable cause, to surreptitiously search for

information; failure to provide notice under Rule 41 (d) was technical

error). See also United States v. Villegas, supra, 899 F.2d at 1334-35

(2d Cir. 1990) (approving search warrant for "sneak and peek" entry

of defendant's buildings; court noted that Rule 41 does not define the

extent of court's power to issue search warrant). In some respects,

the covert entry search for a noncontinous observation is less

intrusive than other types of conventional intrusions. As the court in

United States v. Villegas, supra, at 1337 observed:
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[A covert entry search] is less intrusive than a conventional

search with physical seizure because the latter deprives the

owner not only of privacy but also of the use of his property. It

is less intrusive than a wiretap or video camera surveillance

because the [covert entry] physical search is of relatively short

duration,...and produces information as of a given moment,

whereas the electronic surveillance is ongoing and

indiscriminate, gathering in any activities within its mechanical

focus. Thus, several of the limitations on wiretap or electronic

surveillance, such as duration and minimization, would be

superfluous in the context [of a covert entry search].

The Committee agrees that Rule 41 does not define the limits of

the Fourth Amendment, and is cognizant that the Supreme Court has

upheld the validity of covert entries with delayed notification, see,

e.g., Dalia v. United States, 441 U.S. 238, 247-248 (1979) ("The

Fourth Amendment does not prohibit per se covert entry performed

for the purposes of installing otherwise legal electronic bugging

equipment"); United States v. Donovan, 429 U.S. 428, 429 n. 19

(1977). The Committee also considered the argument that it would

be premature to amend Rule 41 in order to codify the views of only

two circuits that have expressly addressed the type of covert search

addressed in the amendment, and that it would be better to await

further caselaw developments. Nonetheless, the Committee believed

that on balance, it would be beneficial to address the procedures (in

particular the notice provisions) for covert entry searches in the Rule

itself. Accordingly, revised Rule 41(b) recognizes the authority of

officers to seek a warrant for the purpose of covertly observing - on

a noncontinous basis - a person or property. These types of

intrusions are to be distinguished from other continuous monitoring

or observations that would be governed by statutory provisions or
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caselaw. See Title III, Omnibus Crime Control and Safe Streets Act

of 1968, as amended by Title I of the 1968 Electronic

Communications PrivacyAct,18 U.S.C. §§ 2510-2520; United States

v. Biasucci, supra (use of video camera); United States v. Torres,

supra (television surveillance).

Under revised Rule 41(e)(2), the warrant must describe the

person or property to be covertly observed.

Revised Rule 41(f)(5) explicitly requires that if a covert entry

search warrant has been issued, the government must provide notice

to the person whose property was searched within 7 days of the

execution. The time for providing notice may be extended for good

cause for a reasonable time, on one or more occasions. This notice

requirement parallels the notice requirement for the traditional search

but makes allowance for the fact that the functions of covert entry

searches would be frustrated by prior or contemporaneous notice of

the entry. See, e.g., United States v. Villegas, supra; United States v.

Freitas, supra.

The second substantive change is in revised Rule 41 (b)(1). That

provision requires law enforcement personnel to first attempt to

obtain a warrant from a federal judicial officer. If none is reasonably

available, they may seek a warrant from a state judge. This

preference parallels similar requirements in Rules 3, 4, and Rule 5.

The Committee understands that this change may have a dramatic

impact in some districts, which experience a heavy criminal caseload

and rely routinely on state judges for assistance. That practice seems

to be the exception rather than the general rule, however. On balance,

it is important to state a clear preference that in the normal situation

federal judicial authorities should be involved in pretrial processing
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of federal prosecutions. The amendment is not intended to create any

new ground for contesting the validity of a search warrant or seeking

to suppress evidence on the ground that it was issued by the "wrong"

judge.

Current Rule 41(c)(1), which refers to the fact that hearsay

evidence may be used to support probable cause, has been deleted.

That language was added to the rule in 1972, apparently to reflect

emerging federal case law. See Advisory Committee Note to 1972

Amendments to Rule 41 (citing cases). Similar language was added

to Rule 4 in 1974 and was included in the promulgation of Rule 5.1

in 1972. In the intervening years, however, the case law has become

perfectly clear on that proposition. Thus, the Committee believed

that the reference to hearsay was no longer necessary. Furthermore,

the limited reference to hearsay evidence was misleading to the extent

that it might have suggested that other forms of inadmissible evidence

could not be considered. For example, the rule made no reference to

considering a defendant's prior criminal record, which clearly may be

considered in deciding whether probable cause exists. See, e.g.,

Brinegar v. United States, 338 U.S. 160 (1949) (officer's knowledge

of defendant's prior criminal activity). Rather than address that issue,

or any other similar issues, the Committee believed that the matter

was best addressed in Rule 1101 (d)(3), Federal Rules of Evidence.

That rule explicitly provides that the Federal Rules of Evidence do

not apply to "preliminary examinations in criminal cases, . . . issuance

of warrants for arrest, criminal summonses, and search warrants."

The Advisory Committee Note accompanying that rule recognizes

that: "The nature of the proceedings makes application of the formal

rules of evidence inappropriate and impracticable." The Committee

did not intend to make any substantive changes in practice by deleting

the reference to hearsay evidence.
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Finally, two minor changes have been made to Rule 41 (e), which

governs the procedures for issuing warrants under the rule. First,

Rule 41 (e)(1) requires that after issuing a warrant, the magistrate

judge or state judicial officer must deliver a copy of the warrant to the

district clerk. Further, under Rule 41(e)(3), the warrant must

designate the magistrate judge to whom the warrant must be returned.

The Committee believed that these changes would provide for more

efficient processing of warrants, particularly in those instances where

a state court judge has issued the warrant.

REPORTER'S NOTES

In publishing the "style" changes to the Federal Rules of

Criminal Procedure, the Committee decided to publish separately any

rule that includes what it considered at least one major substantive

change. The purpose for this separate publication is to highlight for

the bench and the bar any proposed amendments that the Committee

believes will result in significant changes in current practice. Rule 41

is one of those rules. This version of Rule 41 includes a significant

amendment concerning the authority of a court to approve search

warrants for covert entries for the purpose of making observations.

Another version of Rule 41, which does not include this provision, is

being published simultaneously in a separate pamphlet.

Rule 43. Presene of the Defendant

2 (a) Presence Required. The defendant shall be present at

3 the arraignment, at the time of the plea, at every stage of

4 the trial including the impaneling of the jury arnd the
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5 return of the verdict, and at thc imposition of sentonec,

6 exeept as othecwise provided by this ralc.

7 (b) Continued Prcsencc Not Required. The urther

8 progress of the trial to and including the return of the

9 verdict, and the imposition of sentence, will not be

10 prevented and the defendant will be considered to have

11 waived the right to be present whenever a defendant,

12 initially present at trial, or having pleaded guilty or nol

13 eontendere,

14 (1) is voluntarily absent after the trial has commced

15 (whether or not the defendant has been informed by

16 the court of the obligation to remain during the

17 7od,

18 (2) in a noncapital ease, is voluntarily absent at the

19 imposition of sentence, or
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20 (3) after being warned by the court that disruptive

21 conduct will cause the removal of the defendant

22 from the courtroom, persists in conduct which is

23 such as to justify cxclusion from the courtroom.

24 (c) Presenee Not Required. A defendant need not be

25 preseMti

26 (1) when represented by counsel and the defendant is an

27 organization, as defne4d in 18 U.S.C. § 18;

28 (2) when thc offcnse is punishable by fine or by

29 imprisonment for not more than one yea or both,

30 and the court, with the written consent of the

31 defendant, permtiits arraigrecnt, plea, trial, and

32 mposition of sentenne in the defcndant's absenece;

33 (3) when the proceeding involves only a conferncCe or

34 hearing upon a question of law; or
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35 (4) when t h e proceeding involvcs a reduction or

36 corrcetion of sentcnec under Iulc 3 5(b) or (c) or 18

37 U.S.G.§8()

38 Rule 43. Defendant's Presence

39 Oa When Required. Unless this rule, Rule 5. or Rule 10

40 provides otherwise, the defendant must be present at:

41 4 the initial appearance. initial arraignment. and plea:

42 ( every trial stage. including jury impanelment and the

43 return of the verdict; and

44 ( sentencing.

45 ( When Not Required. A defendant need not be present

46 under any of the following circumstances:

47 } Organizational Defendant. The defendant is an

48 organization represented by counsel who is present.

49 ( Misdemeanor Offense. The offense is punishable by

50 fine or by imprisonment for not more than one year
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51 or both, and with the defendant's written consent.

52 the court permits arraignment. plea, trial, and

53 sentencing to occur in the defendant's absence.

54 @ Conference or Hearing on a Legal Question. The

55 proceeding involves only a conference or hearing on

56 a question of law.

57 4 Sentence Correction. The proceeding involves the

58 correction or reduction of sentence under Rule 35 or

59 18 U.S.C. L 3582(c).

60 Oc Waiving Continued Presence.

61 ( In General. A defendant who was initially present

62 at trial, or who had pleaded guilty or nolo

63 contendere. waives the right to be present under the

64 following circumstances:

65 (A? when the defendant is voluntarily absent after

66 the trial has begun, regardless of whether the
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67 court informed the defendant of an obligationto

68 remain during trial,

69 (B1 in a noncapital case, when the defendant is

70 voluntarily absent during sentencing; or

71 (C! when the court warns the defendant that it will

72 remove the defendant from the courtroom for

73 disruptive behavior, but the defendant persists

74 in conduct that justifies removal from the

75 courtroom.

76 m Waiver's Effect. If the defendant waives the right to

77 be present under this rule, the trial may proceed to

78 completion. including the verdict's return and

79 sentencing, during the defendant's absence.

COMMITTEE NOTE

The language of Rule 43 has been amended as part of the general

restyling of the Criminal Rules to make them more easily understood

and to make style and terminology consistent throughout the rules.
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These changes are intended to be stylistic only, except as noted

below.

The first substantive change is reflected in Rule 43(a), which

recognizes several exceptions to the requirement that a defendant

must be present in court for all proceedings. In addition to referring

to exceptions that might exist in Rule 43 itself, the amendment

recognizes that a defendant need not be present when the court has

permitted video teleconferencing procedures under Rules 5 and 10 or

when the defendant has waived the right to be present for the

arraignment under Rule 10. Second, by inserting the word "initial"

before "arraignment, " revised Rule 43(a)(1) reflects the view that a

defendant need not be present for subsequent arraignments based

upon a superseding indictment.

The Rule has been reorganized to make it easier to read and

apply; revised Rule 43(b) is former Rule 43(c).

REPORTER'S NOTES

In publishing the "style" changes to the Federal Rules of

Criminal Procedure, the Committee decided to publish separately any

rule that includes what it considered at least one major substantive

change. The purpose for this separate publication is to highlight for

the bench and the bar any proposed amendments that the Committee

believes will result in significant changes in current practice. Rule 43

is one of those rules. This version of Rule 43 recognizes substantive

amendments to Rules 5, 5.1. and 10, which in turn permit video

teleconferencing of proceedings, where the defendant would not be

personally present in the courtroom. Another version of Rule 43,
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which includes only style changes is being published simultaneously

in a separate pamphlet.
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RULES GOVERNING PROCEEDINGS IN THE

UNITED STATES DISTRICT COURT UNDER

§ 2254 OF TITLE 28, UNITED STATES CODE

Rule 2. Petition

1

2 (e) Return of insufficient petition. If a petition reeeiyed-bY

3 filed with the clerk of a district court does not

4 substantially comply with the requirements of rule 2 or

5 rule 3, it may be returned to the petitioner, if a judge of

6 the court so directs, together with a statement of the

7 reason for its return. The clerk shall retain a copy of the

8 petition.

COMMITTEE NOTE

Rule 2(e) has been amended to conform it to language in Federal

Rule of Civil Procedure 5(e). No change in practice is intended by

the amendment.
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Rule 3. Filing Petition

1

2 (b) Filing and service. Upon receipt of the petition and the

3 filing fee, or an order granting leave to the petitioner to

4 proceed in forma pauperis, and having aseertained that

5 the petition appears on its face to comply with rules 2

6 and-3,rthe The clerk of the district court shall file the

7 petition and enter it on the docket in his the clerk's

8 office. The filing of the petition shall not require the

9 respondent to answer the petition or otherwise move with

10 respect to it unless so ordered by the court.

COMMITTEE NOTE

The first portion of Rule 3(b) has been deleted because it

conflicts with the requirement in Federal Rule of Civil Procedure 5(e)

that the clerk file the papers. The amendment also conforms to

current practice; the clerk files the petition and refers it to the court

for its consideration of any defects in the petition.
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Rule 6. Discovery

1 (a) Leave of court required. A party shall be entitled to

2 invoke the processes of discovery available under the

3 Federal Rules of Civil Procedure if, and to the extent

4 that, the judge in the exercise of his discretion and for

5 good cause shown grants leave to do so, but not

6 otherwise. If necessary for effective utilization of

7 discovery procedures, counsel shall be appointed by the

8 judge for a petitioner who qualifies for the appointment

9 of counsel under 18 U.S.C. § 3006A(g) _ 3006A.

10

COMMITTEE NOTE

The amendment to Rule 6(a) reflects amendments to 18 U.S.C.

§ 3006A.

Rule 8. Evidentiary Hearing
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2 (b) Function of the magistrate judge.

3 (1) When designated to do so in accordance with 28

4 U.S.C. § 636(b), a magistrate judge may conduct

5 hearings, including evidentiary hearings, on the

6 petition, and submit to a judge of the court proposed

7 findings of fact and recommendations for

8 disposition.

9 (2) The magistrate iudge shall file proposed findings

10 and recommendations with the court and a copy

11 shall forthwith be mailed to all parties.

12 (3) Within ten days after being served with a copy, any

13 party may serve and file written objections to such

14 proposed findings and recommendations as provided

15 by rules of court.

16 (4) A judge of the court shall make a de novo

17 determination of those portions of the report or
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18 specified proposed findings or recommendations to

19 which objection is made. A judge of the court may

20 accept, reject, or modify in whole or in part any

21 findings or recommendations made by the

22 magistrate judge.

23 (c) Appointment of counsel; time for hearing. If an

24 evidentiary hearing is required the judge shall appoint

25 counsel for a petitioner who qualifies for the appointment

26 of counsel under 18 U.S.C. §-3006A1(g) 3006A and the

27 hearing shall be conducted as promptly as practicable,

28 having regard for the need of counsel for both parties for

29 adequate time for investigation and preparation. These

30 rules do not limit the appointment of counsel under 18

3 1 U.S.C. § 3006A at any stage of the case if the interest of

32 justice so requires.
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COMMITTEE NOTE

The amendments to Rule 8 address two issues. First the term

"magistrate" has been changed to "magistrate judge" to reflect the

change in name of magistrates to United States magistrate judges.

Second, the amendment to Rule 8(c) reflects amendments to 18

U.S.C. § 3006A.

Rule 9. Delayed or Successive Petitions

2 (b) Successive petitions. A second or suctcssivc petition

3 may be dismisd if th -Judgc finds that it fails to allege

4 new or differcnt grounds for relief and the prior

5 determination was on the merits or, if new and diffcrcnt

6 grounds arc alleged, thejudge finds that the failure ofthc

7 petitioner to assert those grounds in a prior petition

8 constituted an abuse of the writ. Before a second or

9 successive petition is presented to the district court the

10 applicant shall obtain an order from the appropriate court
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11 of appeals authorizing the district court to consider the

12 petition.

COMMITTEE NOTE

Rule 9(b) has been amended to reflect the provisions of the

Antiterrorism and Effective Death Penalty Act of 1996 which

amended 28 U.S.C. § 2244. That new provision places limitations on

the ability of a petitioner to file successive applications for habeas

corpus relief. Section 2244(b) explicitly states that a second or

successive petition must be first presented to the appropriate court of

appeals for an order that authorizes the district court to consider the

application dismissed if it was presented in an earlier petition. The

amendment to Rule 9(b) is intended to reflect that statutory provision.

Rule 10. Powers of M*gistrates Magistrate Judges

I The duties imposed upon the judge of the district court

2 by these rules may be performed by a United States

3 magistrate judge pursuant to 28 U.S.C. § 636.

COMMITTEE NOTE

Rule 10 has been amended to reflect the change in the title of

United States magistrates to United States magistrate judges.
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RULES GOVERNING PROCEEDINGS IN THE

UNITED STATES DISTRICT COURT UNDER

§ 2255 OF TITLE 28, UNITED STATES CODE

Rule 2. Motion

2 (b) Form of Motion. The motion shall be in substantially

3 the form annexed to these rules, except that any district

4 court may by local rule require that motions filed with it

5 shall be in a form prescribed by the local rule. Blank

6 motions in the prescribed form shall be made available

7 without charge by the clerk of the district court to

8 applicants upon their request. It shall specify all the

9 grounds for relief which are available to the movant and

10 of which the movant has or, by the exercise of reasonable

11 diligence, should have knowledge and shall set forth in

12 summary form the facts supporting each of the grounds

13 thus specified. It shall also state the relief requested.
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14 The motion shall be typewritten or legibly handwritten

15 and shall be signed under penalty of perjury by the

16 petitioner movant.

17

18 (d) Return of insufficient motion. If a motion reeei'ed-by

19 filed with the clerk of a district court does not

20 substantially comply with the requirements of rule 2 or

21 rule 3, it may be returned to the movant, if a judge of the

22 court so directs, together with a statement of the reason

23 for its return. The clerk shall retain a copy of the motion.

COMMITTEE NOTE

The amendment to Rule 2(b) - changing the word "petitioner"

to "movant" - is intended to make the terminology internally

consistent throughout the rule.

Rule 2(d) has been amended to conform it to language in Federal

Rule of Civil Procedure 5(e). No change in practice is intended by

the amendment.
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Rule 3. Filing Motion

2 (b) Filing and service. Upon rec.ipt of the motion and

3 havirng asecrtaincd that it appears on its face to comply

4 with rules 2 and 3, the The clerk of the district court shall

5 file the motion and enter it on the docket in hs the

6 clerk's office in the criminal action in which was entered

7 the judgment to which it is directed. He The clerk shall

8 thereupon deliver or serve a copy of the motion together

9 with a notice of its filing on the United States Attorney

10 of the district in which the judgment under attack was

11 entered. The filing of the motion shall not require said

12 United States Attorney to answer the motion or otherwise

13 move with respect to it unless so ordered by the court.
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COMMITTEE NOTE

The first portion of Rule 3(b) has been deleted because it

conflicts with the requirement in Federal Rule of Civil Procedure 5(e)

that the clerk file the papers. The amendment also conforms to

current practice; the clerk files the petition and refers it to the court

for its consideration of any defects in the petition.

1 Rule 6. Discovery

2 Leave of court required. A party may invoke the processes

3 of discovery available under the Federal Rules of Criminal

4 Procedure or the Federal Rules of Civil Procedure or

5 elsewhere in the usages and principles of law if, and to the

6 extent that, the judge in the exercise of his discretion and for

7 good cause shown grants leave to do so, but not otherwise. If

8 necessary for effective utilization of discovery procedures,

9 counsel shall be appointed by the judge for a movant who

1 0 qualifies for appointment of counsel under 18 U.S.C.

11 § 3006A(g). 3006A.

12
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COMMITTEE NOTE

The amendment to Rule 6(a) reflects amendments to 18 U.S.C.

§ 3006A.

Rule 8. Evidentiary Hearing

2 (b) Function of the magistrate judge.

3 (1) When designated to do so in accordance with 28

4 U.S.C. § 636(b), a magistrate iudge may conduct

5 hearings, including evidentiary hearings, on the

6 motion, and submit to a judge of the court proposed

7 findings and recommendations for disposition.

8 (2) The magistrate iudge shall file proposed findings

9 and recommendations with the court and a copy

10 shall forthwith be mailed to all parties.

11 (3) Within ten days after being served with a copy, any

12 party may serve and file written objections to such
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13 proposed findings and recommendations as provided

14 by rules of court.

15 (4) A judge of the court shall make a de novo

16 determination of those portions of the report or

17 specified proposed findings or recommendations to

18 which objection is made. A judge of the court may

19 accept, reject, or modify in whole or in part any

20 findings or recommendations made by the

21 magistrate judge.

22 (c) Appointment of counsel; time for hearing. If an

23 evidentiary hearing is required, the judge shall appoint

24 counsel for a movant who qualifies for the appointment

25 of counsel under 18 U.S.C. §43006Af(g) 3006A and the

26 hearing shall be conducted as promptly as practicable,

27 having regard for the need of counsel for both parties for

28 adequate time for investigation and preparation. These
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29 rules do not limit the appointment of counsel under 18

30 U.S.C. § 3006A at any stage of the proceeding if the

31 interest of justice so requires.

32

COMMITTEE NOTE

The amendments to Rule 8 address two issues. First the term

"magistrate" has been changed to "magistrate judge" to reflect the

change in name of magistrates to United States magistrate judges.

Second, the amendment to Rule 8(c) reflects amendments to 18

U.S.C. § 3006A.

Rule 9. Delayed or Successive Motions

2 (b) Successive motions. A second or suctcssivc motion

3 may be dismissed if the judge finds that it fails to allege

4 new or diffcrcnt grounds for relief and the prior

5 determination was on the menrits or, if new and diffcrcnt

6 grounds arc alleged, the judge finds that the failure of the

7 movant to assert those grounds in a prior motion
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8 constituted an abuse of the procedure governed by these

9 rlet Before a second or successive motion is presented

10 to the district court the applicant shall obtain an order

11 from the appropriate court of appeals authorizing the

12 district court to consider the motion.

13

COMMITTEE NOTE

Rule 9(b) has been amended to reflect the provisions of the

Antiterrorism and Effective Death Penalty Act of 1996 which

amended 28 U.S.C. 2244. That new provision places limitations on

the ability of a petitioner or movant to file successive applications for

habeas corpus relief. Section 2244(b) explicitly states that a second

or successive petition must be first presented to the appropriate court

of appeals for an order that authorizes the district court to consider the

application dismissed if it was presented in an earlier petition. The

amendment to Rule 9(b) is intended to reflect that statutory provision.
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Rule 10. Powers of agiates Magistrate Judges

1 The duties imposed upon the judge of the district court

2 by these rules may be performed by a United States

3 magistrate iudge pursuant to 28 U.S.C. § 636.

COMMITTEE NOTE

Rule 10 has been amended to reflect the change in the title of

United States magistrates to United States magistrate judges.
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MEMO TO: Members, Criminal Rules Advisory Committee

FROM: Professor Dave Schlueter, Reporter

RE: Memos from Committee Members Concerning Recommended
Changes to Rules Published for Comment

DATE: April 4, 2001

During and following the comment period, members of the public and members

of the Committee proposed additional changes to the rules. In particular, Mr. Pauley and

Judge Miller prepared several memos suggesting corrections or changes in the text of the

rules. Some of those changes may be considered to be substantive in nature. Those

memos are located at here.

With the exception of Mr. Pauley's March 26 and March 27th memos, the

Subcommittees considered the following memos and letters at their March 2001

meetings:

* Memo from Mr. Pauley to Mr. Goldberg, Oct 24, 2000, re Rule 32.1

* Memo from Mr. Pauley to Subcommittee B Members, Oct. 25, 2000 re Rule
35(b)(2).

* Memo from Mr. Pauley to Judge Carnes, et al, Oct. 27, 2000, re S. 768.

* Memo from Judge Miller to Judge Davis, Dec. 7, 2000 re Fed. Courts
Improvement Act.

* Memo from Mr. Pauley to Judge Davis, et. al, Dec. 13, 2000, re Judge Miller's
Memo.
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Amendments
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Improvement Act. (Includes Jan 30, 2001 memo from Mr. Pauley)

* Letter from Judge Davis to Judge Cauthron, Feb. 12, 2001, re Video
Teleconferencing Amendments (Rules 5, 10, and 43).

* Memo from Prof. Schlueter to Committee, Feb. 16, 2001, re Rule 32.1.

* Memo from Mr. Pauley to Judge Davis and Professor Schlueter, March 26, 2001.
re Rule 35(b).

* Memo from Mr. Pauley to Criminal Rules Committee, March 27, 2001, re
proposed amendments to Rule 32.1 (rights warnings).
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U.S. Department of -Justice

Criminal Division

Wmshingron, DC 20530-0001

October 24, 2000

EMOPRANDUM

To: Donald J. Goldberg, Esq., et al

From: Roger A. Pauley 1 Uf

Subject: Rule 32.1 Proposed Warnings; Also Whether the Fifth
Amendment Privilege in a Domestic Proceeding Requires
a Real and Substantial Threat of Incrimination

You will recall that, in the course of considering the
proposed expansion of Rule 32.1 to require the giving of a
warning that the probationer or supervised releasee facing
revocation need say nothing, the Criminal Rules Committee
embarked on a somewhat tangential inquiry concerning the
general scope of the Fifth Amendment privilege. (This is, of
course, not the critical inquiry; the question at issue for the
Committee is whether, even if a privilege exists, the person
must or should be given a warning of his rights; see Minnesota
v. Murphy, 465 U.S. 420 (1984), discussed infra). I asserted
that, in order for the privilege to be validly invoked, a real
and substantial danger of incrimination must be shown and that,
for some kinds of probation or supervised release violations,
such as breaches of travel or associational restrictions, no
such danger was present even though theoretically such
violations might constitute a contempt. Another example
involving a hypothetical "dirty urine" sample was also
discussed. You responded that, apart from a recent Supreme
Court case involving the threat of foreign prosecution', you
believed that the courts did not look to whether a substantial
threat of incrimination existed and recognized the privilege if
even a theoretical possibility of prosecution existed. I
later promised to research the question and let you know the
results.

Having now done so, it seems clear that a valid assertion

'The name of the case both of us remembered by content but
not title is United States v. Balsys, 524 U.S. 666 (1998).



10,24/00 08:17 FAX 2025144042 OFC LEGISLATION It 003

of the Fifth Amendment privilege in any setting requires a
showing of a real and substantial danger of prosecution. E.g.,
Zicarelli v. New Jersey Investigation Commission, 406 U.S. 472,
478 (1972)("It is well established that the privilege protects
against teal dangers, not remote and speculative
possibilities."). See also, citing additional authorities, 88
Georgetown L. J. 1317, 1433-4n.1813 (2000). The Zicarelli
opinion, while involving a foreign prosecution threat, cited as
support for the above-quoted proposition several cases
involving domestic threats, among them Mason v. United States,
244 U.S. 362 (1917), where the Court found an invocation of the
privilege unjustified. In that amusing case, a man who had
been seated at a table in the Arctic Billiard Parlors in Nome,
Alaska, when six other men were arrested in the premises,
refused to answer questions regarding whether cards were being
played at his or any other table at the time. But because
Alaska law only made it a crime to play cards for money, the
Court found the threat of self-incrimination from even an
affirmative answer to be too remote to support the privilege.
Many other examples of privilege invocations based on the fear
of domestic prosecution yet held to be too speculative exist.
See, e.g., United States v. Nickens, 955 F.2d 112, 127-8 (1St
Cir. 1992).

In the context of probation revocation, the most salient
precedent is Minnesota v. Murihy, 465 U.S. 420 (1984), where
the Court upheld, against a claim of the Fifth Amendment
privilege, the admission in respondent's murder trial of
incriminating statements he made to his probation officer
absent any warnings. Even though the probation officer 'could
compel Murphy's attendance and truthful answers" (id. at 431),
consciously sought incriminating statements about the incident,
and failed to give any Miranda-like warnings, the Court found
any Fifth Amendment privilege inapplicable because nothing in
State law or otherwise had conveyed a threat to the respondent
that, if he had invoked the privilege, his probation would have
been revoked. In other words, the Court said that, unlike the
inherently coercive situation of custodial interrogation where
the privilege applies even though not invoked, the privilege
did not automatically apply in the probation interview context.
The Court concluded that the general rule that a person
questioned about potentially incriminating matters must assert
the Fifth Amendment privilege was applicable in this situation.2

2It would seem difficult to contend that a probation
revocation proceeding before a judicial officer is inherently
more coercive than an interview before a probation officer to
whom one is obligated by the terms of his release to answer all
questions truthfully.
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Moreover, the Court noted that it had never held that warnings
were required even for grand jury witnesses who are "placed in
a setting conducive to truthtelling" and determined similarly
that warnings were not required during a probation interview
because 'the totality of the circumstances is not such as to
overbear a probationer's free will." Id. at 431.

Later, after stating that the privilege might well be
applicable if a probation officer asked about a prior crime and
coupled the question with a threat to revoke probation if the
person invoked the privilege, the Court made the following
interesting observations (along the lines of the point I
attempted to make at our meeting)(id at 435n.7):

"The situation would be different if the questions put to
a probationer were relevant to his probationary status and
posed no realistic threat of incrimination in a separate
criminal proceeding. If, for example, a residential
restriction were imposed as a condition of probation, it would
appear unlikely that a violation of that condition would be a
criminal act. Hence, a claim of the Fifth Amendment privilege
in response to questions relating to a residential condition
could not validly rest on the ground that the answer might be
used to incriminate if the probationer was tried for another
crime."

In sum, it is clear, based on Minnesota v. Murphy, that
the warnings proposed in Rule 32.1 go well beyond current law
requirements. Not only is the Fifth Amendment privilege
inapplicable to certain types of violations of probation and
supervised release that do not constitute independent crimes,
but even in the latter category no warnings need be given as a
constitutional matter and the individual must himself invoke
the privilege. I therefore continue to believe, as stated at
the meeting, that the Committee's proposed amendment of Rule
32.1 to add a requirement that probationers and supervised
releasees be given a warning that they may remain silent and
that anything they say may be used against them is unjustified.
The requirement of warnings will inevitably form the basis for
a new kind of suppression motion, when the warnings are omitted
or imperfectly imparted, that could keep reliable, uncoerced
admissions from being considered. The Committee, of course,
will decide this matter next April, but since you had expressed
an interest (because of other litigation in your office) in the
constitutional issue, I thought I should promptly pass on the
fruits of my research.

All the best.
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CC: Judge Davis, Professor Schlueter, and the members of
Subcommittee 5 (Judges Roll and Miller, Professor Stith, and
Lucien Campbell).
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U.S. Department of Justice

Criminal Division

Washix&imn DC 205304002

October 25, 2000

MEMORANDUM

To: Subcommittee B Members (Judges Roll and Miller,
Professors Schlueter and Stith, and Lucien Campbell)

From: Roger A. Pauley

Subject: Rule 35(b)(2) Draft

Below is a draft of Rule 35(b) (2) that reflects the
Committee's "straw poll" decision at our recent meeting to
include both published versions of RUle 35(b)(2), together with
my stylistic suggestion to make the introductory language of
Rule 35(b)(2) parallel to that of Rule 35(b)(1). Although our
Subcomittee meeting is a long way off, I wanted to get this
down on paper while my memory is fresh.

"(2) Later Motion. Upon the government's motion made one
year or more after sentencing, the court may reduce a sentence
if the defendant's substantial assistance involved:

(A) information not known to th6 defendant until one year
or more after sentencing;

(B) information provided by theldefendant to the
government within one year of sentencing, but which did not

become useful to the government until one year or more after
sentencing; or

(C) information the usefulness 6f which could not
reasonably have been anticipated by the defendant until one
year or more after sentencing [and which was promptly provided
to the government after its usefulness was reasonably apparent
to the defendant]Land which was provided to the government
within one year after its usefulness was reasonably apparent to
the defendant]."

I would welcome any comments onithe draft, including the
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bracketed alternatives, and look forward to seeing everyone in
D.C. in a few months.1

'Kate, you left before my invitation was extended and
accepted to have the full Committee (and any spouses or
companions) over to my house prior to the customary dinner after
the first day of the full Committee meeting in April. I hope you

(and others) will plan for this and be able to attend.
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U.S. Department of Justice

Criminal Division

Weshbr'on, DC 205304007

October 27, 2000

MEMORANDU

To: Honorable Edward E. Carnes (Subcommittee A Chair),

Honorable Tommy E. Miller, Professors Kate Stith and

David A. Schlueter, and John Rabiej

From: Roger A. Pauley ROW

Subject: S. 768 (extraterritorial military dependents
jurisdiction bill)

Yesterday the Senate passed S. 768, the "Military

Extraterritorial Jurisdiction Act of 2000," clearing it for the

President, who will certainly sign it into law. I have had

intermittent communications about this bill (about which I

testified before Congress) with many of you, and Judge Cabranes

will doubtlessly be pleased that the gap in federal

jurisdiction over extraterrritorial crimes by persons

accompanying our armed forces, which he recently had occasion

to discover and deplore in United States v. Gatlin, 216 F.3d

207 (2d Cir. 2000), has been remedied.

For our Committee's purposes, S. 768 will require a

conforming change in Rule 5(a)(1)(B), relating to an initial

appearance following arrest outside the United States. The

bill contains special procedures that allow arrestees in

certain circumstances to remain outside the United States until

indictment, and that permit the initial appearance, appointment

of counsel, and any detention hearing to be conducted

telephonically. Thus, in order to avoid supersession clause

problems, I believe our Rule 5(a)(1)(B) needs to be amended 
so

that it begins with the phrase "Except as otherwise provided 
by

statute,". The Note should be augmented by a sentence

explaining that this language is needed to preserve the 
effect

of new 18 U.S.C. 3264 and 3265, as enacted by S. 768 (the

Public Law number for which should be available in a couple 
of

weeks). I am attaching a copy of the bill for your information

(although the attached pages reflect passage of a bill with a

different number, H.R. 3380, the House later that day
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substituted the text of its bill for that of S. 768 and passed
the latter; the Senate acted yesterday to accept the House
amendment to S. 768).
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On November 13,2000, the President signed the Federal Courts Improvement Act of 2000 (Public

Law 106-518)(hereafter "Improvement Act"). I have reviewed the bill in its entirety and believe that only

modest changes to one of our restyled criminal rules are necessary to comply with the bill. For your

convenience, I have attached to this memorandum Sections 202 and 203 of the Improvement Act

(Attachment 1). I have also attached Criminal Rules 17(g), 20(d), 42 (Attachment 2), and the pertinent parts

of Rule 58 (Attachment 3) for your convenience.

Contempt Provisions

Section 202 of the Improvement Act amends 28 U.S.C. §636(e) to provide for limited contempt

authority for United States Magistrate Judges. I have compared the provisions of Section 202 with Rule

42, Criminal Contempt, and have determined that no changes are required to Rule 42 in order to comply

with the new statute. It appears that all our hard work creating the definition of "court" in Rule I (b)(2),

"federal judge" in Rule l(b)(3), and "judge" in Rule l(b)(4) provides for magistrate judges exercising

contempt authority as authorized by the Improvement Act without amending Rule 42.



New 28 U.S.C. § 636(e)(2). Summary Criminal Contempt Authority, specifically references the

Federal Rules of Criminal Procedure in setting forth the authority of the magistrate judge. Current Rule

42(a) and restyled Rule 42(b) are the provisions that a magistrate judge would use when exercising

summary criminal contempt authority.

New 28 U.S.C. § 636(e)(3), Additional Criminal Contempt Authority in Civil Consent and

Misdemeanor Cases, also specifically references the Federal Rules of Criminal Procedure. This reference

is to current Rule 42(b) and restyled criminal Rule 42(a), which set forth the procedure a magistrate judge

would use when exercising contempt authority in civil consent cases and in misdemeanor cases.

Title 28 U.S.C. § 636(e)(5) limits the penalties a magistrate judge may impose in a criminal

contempt case to that of a Class C misdemeanor, 30 days' imprisonment and a fine of $5,000 (and a special

assessment of $5.00). This limitation of penalties was specifically enacted to eliminate any constitutional

concerns regarding a magistrate judge imprisoning a person for more than six months, as a district judge

may do. This penalty provision does not affect the procedure that a magistrate judge must follow in order

to impose criminal contempt either under the provisions of current or restyled Rule 42.

Fed. R. Crim. P. 17(g) provides for contempt sanction in the enforcement of subpoenas. I

recommend no change to the restyled version of Rule 17(g) because the terms used in the rule cover a

magistrate judge conducting a contempt hearing in either a civil or criminal case in which the magistrate

judge is authorized to act by law. New 28 U.S.C. § 636(e)(3) provides for the appropriate authority for a

magistrate judge to act in most cases where the magistrate judge is presiding over a case in which a

contempt issue regarding subpoenas arises underRule 17(g). If the magistrate judge has authority, the judge

may then act. If it is a situation where the magistrate judge does not have the authority to act to enforce

the subpoena by contempt sanctions, then the judge may certify the problem to a district judge under new

28 U.S.C. § 636(e)(6).
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My only concern with the new contempt provisions is in 2N U.S.C. § 636(e)(7), Appeals of

Magistrate Judge Contempt Orders. This section provides for a two-track avenue of appeal from a

magistrate judge contempt order. Track one is a direct appeal to the Court of Appeals in cases proceeding

under 28 U.S.C. § 636(c) civil consent cases. The other track covers all other cases and requires an appeal

to a district judge in both civil and criminal contempt cases. I invite comment from other members of the

committee as to whether a subsection 42(c) should be added cross-referencing this statute so those who are

convicted under Fed. R. Crim. P. 42(a) or (b) would know the proper avenue of appeal. Alternatively, Rule

58(g)(2) could be amended to set out the avenue of appeal from a magistrate judge's order finding criminal

contempt. If we determine that a cross-referencing provision should be added identifying the appeal route

from a magistrate judge's finding of criminal contempt, I suggest that it be placed at Rule 42(c) instead of

Rule 58. The provisions of Rule 58 directly address the appeals in petty offenses and misdemeanor cases

of the run-of-the-mill variety and not the specialized finding of contempt. If the contempt appeal cross-

reference were placed in Rule 58, it would be lost; whereas, if it were placed in Rule 42, anyone found

guilty of criminal contempt would know the appeal avenue.

Juveniles

Professor Schleuter suggested that I look at Rule 20(d) regarding transfer for plea and sentencing

of juveniles to see if Section 203(b) of the Improvement Act required any changes to Rule 20(d). No

changes are required. Rule 20(d) relates solely to the consent of a juvenile to have a case transferred from

one district to another in order for the juvenile to face trial in the transferee jurisdiction. The amendments

to 28 U.S.C. § 636(a), as provided for in Section 203(b) of the Improvement Act, do not affect Rule 20(d)

in any way. The new provisions give the power to a magistrate judge to enter a sentence of imprisonment

for a petty offense involving juveniles and the power to try and sentence a juvenile in a Class A

misdemeanor when the defendant consents. This section has nothing to do with the actual transfer of a

3



juvenile from one district to another so that the juvenile may enter a plea of guilty. If the juvenile enters

a plea of guilty in the transferee jurisdiction to a misdemeanor or petty offense before a United States

Magistrate Judge, then the magistrate judge is bound to follow all the procedures dealing with juveniles

as if thejuvenile hadbeen originally charged in the transferee jurisdiction. I recommend no changes to Rule

20(d).

Petty Offenses

I recommend changes to Fed. R. Crim. P. 58. The changes are at three places and are identical. The

change replaces the term "Class B misdemeanor motor vehicle offense, a Class C misdemeanor. or an

infraction" with the term "petty offense." These changes are required at Rule 58(b)(2)(E)(i), Rule

58(b)(3)(A) and (B). I have attached the language in the restyled rules with the proposed changes in

handwritten form. (Attachment 3).

The changes in Rule 58 are required by Section 203(a) ofthe Improvement Act, which now permits

a magistrate judge to try any petty offense case without consent of the defendant.

I have examined the rest of the Improvement Act and do not see the need for changes to any other

rules. Since Roger Pauley has written memos on a number of these rules recently, I am also sending a copy

of this memo to him for his information.

cc: Professor David Schleuter
John Rabiej, Chief

Rules Committee Support Office

Roger Pauley, Esq.
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"(7) In districts that are not part of a United Sta ceeret on as defined section 581 of this titucial Con-rerence of the Tnite es may r e debtor in a case
under chapter 11 of title 1 fees equal to those imposedby paragraph MS) of thi ect uch fees shall be depositedas offsetting r to the fund e ished under section1931 of t t e and shall remain availa ntil expended.".

TITLE IL-JUDICIAL PROCE
IMPROVEITWENTS

SEC. 2 ION OF STATUTORY AUTHORITY FOR MAGIS
GE POSITIONS TO BE ESTABLISHED IN THE D CTCO S OF GUAM AND THE NORTHERN A

Section 631 of 28, United States Co ,s amended-(1) by striigl first two s(entec subsection (a)and inserting h e judg f ach United Statesdistrict court and the dis co of the Virgin Islands,Guam, and the Northern Man slands shall appoint United
States magistrate judges in c bers andto serve atsuch locations within the cial dis as the Judicial Con-ference may determin der this cha In the case of amagistrate judge a inted by the district of the VirginIslands, Guam, e Northern Mariana Islan his chaptershall apply ough the court appointing such gistratejudge wer nited States district court."; and

(2) inserting in the first sentence of paragraphofsub ion (b) after "Commonwealth of Puerto Rico," the
g: "the Territory of Guam, the Commonwealth of the

SEC. 202. MAGISTRATE JUDGE CONTEMPT AUTHORrIY.
Section 6 36(e) of title 28, United States Code, is amendedto read as follows:
"(e) CONT[MP'r AUTrIOrTY.-

"(1) IN GENERAL.-A United States magistrate judgeserving under this chapter shall have within the territorialjurisdiction prescribed by the appointment of such magistratejudge the power to exercise contempt authority as set forthin this subsection.
"(2) SUMMARY CRIMINAL CONTEMPT AUTHORITY.-A mag-istrate judge shall have the power to punish summarily byfine or imprisonment such contempt of the authority of suchmagistrate judge constituting misbehavior of any person inthe magistrate judge's presence so as to obstruct the adminis-tration of justice. The order of contempt shall be issued underthe Federal Rules of Criminal Procedure.
"(3) ADDITIONAL CRIMINAL CONTEMPT AUTHORITY IN CIVILCONSENT AND MISDEMEANOR CASES.-In any case in which aUnited States magistrate judge presides with the consent ofthe parties under subsection (c) of this section, and in anymisdemeanor case proceeding before a magistrate judge under
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section 3401 of title 18, the magistrate judge shall have the
power to punish. by fine or imprisonment, criminal contempt
constituting disobedience or resistance to the magistrate judge's
lawful writ, process, order, rule, decree, or command. Disposi-
tion of such contempt shall be conducted upon notice and
hearing under the Federal Rules of Criminal Procedure.

"(4) CIVIL CONTEMPT AUTHORITY IN CIVIL CONSENT AND
MISDEMEANOR CASES.-In anv case in which a United States
magistrate judge presides with the consent of the parties under
subsection (c) of this section, and in any misdemeanor case
proceeding before a magistrate judge under section 3401 of
title 18, the magistrate judge may exercise the civil contempt
authority of the district court. This paragraph shall not be
construed to limit the authority of a magistrate judge to order
sanctions under any other statute, the Federal Rules of Civil
Procedure, or the Federal Rules of Criminal Procedure.

"(5) CRmaINAL CONTEMPT PENALTIEs.-The sentence
imposed by a magistrate judge for any criminal contempt pro-
vided for in paragraphs (2) and (3) shall not exceed the penalties
for a Class C misdemeanor as set forth in sections 3581(b)(8)
and 3571(b)(6) of title 18.

"(6) CERTIFICATION OF OTHER CONTEMPTS TO THE DISTRICT
COURT.-Upon the commission of any such act-

"(A) in any case in which a United States magistrate
judge presides with the consent of the parties under sub-
section (c) of this section, or in any misdemeanor case
proceeding before a magistrate judge under section 3401
of title 18, that may, in the opinion of the magistrate
judge, constitute a serious criminal contempt punishable
by penalties exceeding those set forth in paragraph (5)
of this subsection, or

"(B) in any other case or proceeding under subsection
(a) or (b) of this section, or any other statute, where-

"(i) the act committed in the magistrate judge's
presence may, in the opinion of the magistrate judge,
constitute a serious criminal contempt punishable by
penalties exceeding those set forth in paragraph (5)
of this subsection,

"(ii) the act that constitutes a criminal contempt
occurs outside the presence of the magistrate judge,
or

"(iii) the act constitutes a civil contempt,
the magistrate judge shall forthwith certify the facts to a dis-
trict judge and may serve or cause to be served, upon any
person whose behavior is brought into question under this
paragraph, an order requiring such person to appear before
a district judge upon a day certain to show cause why that
person should not be adjudged in contempt by reason of the
facts so certified. The district judge shall thereupon hear the
evidence as to the act or conduct complained of and, if it
is such as to warrant punishment, punish such person in the
same manner and to the same extent as for a contempt com-
mitted before a district judge.

"(7) APPEALS OF MAGISTRATE JUDGE CONTEMPT ORDERS.-
The appeal of an order of contempt under this subsection shall
be made to the court of appeals in cases proceeding under
subsection (c) of this section. The appeal of any other order
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of contempt issued under this section shall be made to the

district court.".

SEC. 203. CONSENT TO MAGISTRATE JUDGE AUTHORITY IN PE=TY

OFFENSE CASES AND MAGISTRATE JUDGE AUTHORITY IN

MISDEiMEANOR CASES INVOLVING JUVENbILE DEFD-

ANTS.

(a) AM'NENTDMENTS TO TITLE 18.-
(1) PETTY OFFENSE CASES.-Section 3401(b) of title 18,

United States Code, is amended by striking "that is a class
B misdemeanor charging a motor vehicle offense, a class C

misdemeanor, or an infraction," after "petty offense".
(2) CASES INVOLVING juVENILEs.-Section 3401(g) of title

18, United States Code, is amended-
(A) by striking the first sentence and inserting the

following: "The magistrate judge may, in a petty offense
case involving a juvenile, exercise all powers granted to
the district court under chapter 403 of this title.";

(B) in the second sentence by striking "any other class
B or C misdemeanor case" and inserting "the case of any
misdemeanor, other than a petty offense,"; and

(C) by striking the last sentence.
(b) AMENDME.NTS TO TITLE 28.-Section 636(a) of title 28,

United States Code, is amended by striking paragraphs (4) and

(5) and inserting the following:
"(4) the power to enter a sentence for a petty offense;

and
"(5) the power to enter a sentence for a class A mis-

demeanor in a case in which the parties have consented.".

Se on 604 of title 28, United States Code, is amended in

subsectio a) by striking the second paragraph designated (24).

SEC. 205. HIP IN CIRCUIT JUDICIAL COUNCILS.

Section 332 of title 28, United States Code, is nded-
(1) by st . paragraph (3) and insertin following:

"(3) Except for th chief judge of the circ , either judges
in regular active service o dges retired from ar active service
under section 371(b) of thi itle may se as members of the

council. Service as a member o iudici uncil by a judge retired
from regular active service under s 371(b) may not be consid-
ered for meeting the requirem section 371(f)(1) (A), (B),
or (C)."; and

(2) in paragraph (by striking re 'ement," and inserting
"retirement under ion 371(a) or 372(a) his title,".

SEC. 206. SUNSE CIVIL JUSTICE EXPENSE ELAY REDUC-

S n 103(b)(2)(A) of the Civil Justice Reform A of 1990
(Pic Law 101-650; 104 Stat. 5096; 28 U.S.C. 471 n , as

ended by Public Law 105-53 (111 Stat. 1173), is amendey
inserting "471," after "sections".

SEC. 207. REPEAL OF COURT OF FEDERAL CLAIMS FILING FEE.

a- 7 Section 2520 of title 28, United States Code, and the item



(d) Service. A subpoena may be served by the marshal, by a (d) Service. A marshal, deputy marshal, or any

deputy marshal or by any other person who is not a party and noniparty who is at least 1 8 years old, mnay serve a

who is not less than 1 8 years of age. Service of a subpoena subpoena. The server must deliver a copy of the

shall be made by delivering a copy thereof to the person subpoena to the witness and must tender to the

named and by tendering to that person the fee for I day's witness one day's witness-attendance fee and the

attendance and the mileage allowed by law. Fees and legal mileage allowance. The server need not tender

mileage need not be tendered to the witness upon service of the attendance fee or mileage allowance when the

a subpoena issued in behalf of the United States or an officer United States, a federal officer, or a federal agency

or agency thereof. has requested the subpoena.

(e) Place of Service. (e) Place of Service.

(1) In United States. A subpoena requiring the

attendance of a witness at a hearing or trial may be (1) In the United States. A subpoena requiring a

served at any place within the United States. witness to attend a hearing or trial may be
served at any place within the United States.

(2) Abroad. A subpoena directed to a witness in a

foreign country shall issue under the circumstances and (2) In a Foreign Country. If the witness is in a

in the manner and be served as provided in Title 28, foreign country, 28 U.S.C. § 1783 governs the

U.S.C., § 1783. subpoena's service.

(f) For Taking Depositions; Place of Examination. (f) Deposition Subpoena.

(1) Issuance. An order to take a deposition authorizes

the issuance by the clerk of the court for the district in (1) Issuance. A court order to take a deposition

which the deposition is to be taken of subpoenas for authorizes the clerk in the district where the

the persons named or described therein. deposition is to be taken to issue a subpoena
for any witness named or described in the

(2) Place. The witness whose deposition is to be taken order.

may be required by subpoena to attend at any place
designated by the trial court, taking into account the (2) Place. After considering the convenience of

convenience of the witness and the parties. the witness and the parties, the court may
order - and the subpoena may require - the
witness to appear anywhere the court
designates.

(g) Contempt. Failure by any person without adequate ( ) Contempt. The court may hold in contempt a

excuse to obey a subpoena served upon that person may be witness who, without adequate excuse, disobeys a

deemed a contempt of the court from which the subpoena subpoena issued by a federal court in that district.

issued or of the court for the district in which it issued if it

was issued by a United States magistrate judge.

(h) Information Not Subject to Subpoena. Statements (h) Information Not Subject to a Subpoena. No p

made by witnesses or prospective witnesses may not be may subpoena a statement of a witness or of a

subpoenaed from the government or the defendant under this prospective witness under this rule. Rule 26.2

rule, but shall be subject to production only in accordance governs the production of the statements.

with the provisions of Rule 26.2.
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(d) Juveniles. A juvenile (as defined in 18 U.S.C. § 503 1) (d) Juveniles. 7

who is arrested. held. or present in a district other than that

in which the juvenile is alleged to have committed an act in (1) Consent to Transfer. A juvenile, as defined in

violation of a law of the United States not punishable by 18 U.S.C. § 5031. may be proceeded against as

death or life imprisonment may, after having been advised a juvenile delinquent in the district where the

by counsel and with the approval of the court and the United juvenile is arrested. held, or present, if:

States attorney for each district, consent to be proceeded

against as ajuvenile delinquent in the district in which the (A) the alleged offense that occurred in the

juvenile is arrested, held, or present. The consent shall be other district is not punishable by death

given in writing before the court but only after the court has or life imprisonment;

apprised the juvenile of the juvenile's rights, including the

right to be returned to the district in which the juvenile is (B) an attorney has advised the juvenile;

alleged to have committed the act, and of the consequences

of such consent. (C) the court has informed the juvenile of
the juvenile's rights - including the

right to be returned to the district where

the offense allegedly occurred - and the

consequences of waiving those rights;

(D) the juvenile, after receiving the court's

information about rights, consents in

writing to be proceeded against in the

transferee district, and files the consent

in the transferee district;

(E) the United States attorneys for both

districts approve the transfer in writing;

and

(F) the transferee court approves the

transfer.

(2) Clerk's Duties. After receiving the juvenile's

written consent and the required approvals, the

clerk where the indictment or information or

complaint is pending or where the alleged

offense occurred must send the file, or a

certified copy, to the clerk in the transferee

district.

COMMITTEE NOTE

The language of Rule 20 has been amended as part of the general restyling of the Criminal Rules to make them

more easily understood and to make style and terminology consistent throughout the rules. These changes are intended

to be stylistic only, except as noted below.
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Rule 42. Criminal Contempt Rule 42. Criminal Contempt

(b) Disposition Upon Notice and Hearing. A criminal I (a) Disposition After Notice. An\ person who

contempt except as provided in subdivision (a) of this rule commits criminal contempt may be punished for

shall be prosecuted on notice. The notice shall state the time that contempt after prosecution on notice.

and place of hearing, allowing a reasonable time for the
preparation of the defense, and shall state the essential facts (1) Notice. The court must give the person

constituting the criminal contempt charged and describe it as notice in open court, in an order to show

such. The notice shall be given orally by the judge in open cause. or in an arrest order. The notice must:

court in the presence of the defendant or, on application of
the United States attorney or of an attorney appointed by the (A) state the time and place of the trial:

court for that purpose, by an order to show cause or an order
of arrest. The defendant is entitled to a trial by jury in any (B) allow the defendant a reasonable time

case in which an act of Congress so provides. The defendant to prepare a defense: and

is entitled to admission to bail as provided in these rules. If
the contempt charged involves disrespect to or criticism of a (C) state the essential facts constituting the

judge, that judge is disqualified from presiding at the trial or charged criminal contempt and

hearing except with the defendant's consent. Upon a verdict describe it as such.

or finding of guilt the court shall enter an order fixing the
punishment. (2) Appointing a Prosecutor. The court must

request that the contempt be prosecuted by
an attorney for the government, unless the
interest of justice requires appointment of
another attorney. If the government declines
the request, the court must appoint another
attorney to prosecute the contempt.

(3) Trial and Disposition. A person being
prosecuted for criminal contempt is entitled
to a jury trial in any case in which federal
law so provides and must be released or
detained as Rule 46 provides. If the criminal
contempt involves disrespect toward or
criticism of a judge, that judge is disqualified
from presiding at the contempt trial or
hearing unless the defendant consents. Upon
a finding or verdict of guilty, the court must
impose the punishment.

(a) Summary Disposition. A criminal contempt may be (b) Summary Disposition. Notwithstanding any

punished summarily if the judge certifies that the judge saw other provision of these rules, the court may

or heard the conduct constituting the contempt and that it summarily punish a person who commits criminal

was committed in the actual presence of the court. The order contempt in its presence if the judge saw or heard

of contempt shall recite the facts and shall be signed by the the contemptuous conduct and so certifies. The

judge and entered of record. contempt order must recite the facts, be signed by
the judge, and be filed with the clerk.
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(2) Initial Appearance. At the defendant's initial (2' Initial/. tPpearanc'. At the defcndantrsappearance on a mnisdezneanor or other petty offense j initial appearance on a petty offense or othercharge. the court shall inform the defendant of: misdemeanor charge, the magistrate judge
must inform the defendant of the foilowving(A) the charge, and the maximum possible

penalties provided by law. including payment of a (A) the charge, and the minimum and
special assessment under 18 U.S.C. § 3013, and maximum penalties. including specialrestitution under 18 U.S.C. § 3663; assessment under 18 U.S.C. § 3013

and restitution under 18 U.S.C.(B) the right to retain counsel; § 3556;

(C) the right to request the appointment of counsel (B) the right to retain counsel;
if the defendant is unable to retain counsel. unless
the charge is a petty offense for which an (C) the right to request the appointment ofappointment of counsel is not required; counsel if the defendant is unable to

retain counsel - unless the charge is a(D) the right to remain silent and that any petty offense for which the
statement made by the defendant may be used appointment of counsel is not required;
against the defendant;

(D) the right to remain silent and that the(E) the right to trial, judgment, and sentencing prosecution may use against thebefore a district judge, unless: defendant any statement that the
(i) the charge is a Class B misdemeanor motor- defendant makes;
vehicle offense, a Class C misdemeanor, or an
infraction; or (E) the right to trial, judgment, and
(ii) the defendant consents to trial, judgment, and sentencing before a district judge -sentencing before the magistrate judge; unless:

(F) the right to trial by jury before either a United (i) the charge is a
States magistrate judge or a district judge, unless the miSdezzaner motor ehiilecharge is a petty offense; and offern, a Clas C mi dGrnancr,

r-an-4ertefi;n or
(G) the right to a preliminary examination in

accordance with 18 U.S.C. § 3060, and the general (ii) the defendant consents to trial,circumstances under which the defendant may secure judgment, and sentencing beforepretrial release, if the defendant is held in custody a magistrate judge;
and charged with a misdemeanor other than a petty
offense.

(F) the right to a jury trial before either a
magistrate judge or a districtjudge -
unless the charge is a petty offense;
and

(G) if the defendant is held in custody and
charged with a misdemeanor other
than a petty offense, the right to a
preliminary hearing under Rule 5.1,
and the general circumstances, if any,
under which the defendant may secure
pretrial release.

D4 -Peoqip- 3
Ppale -1 RI 1



3) Consent and Arraignment. 3) Arraignment.

(A) Plea Before a United States Magistrate A) Plea Before a Magf,,istrate Judge. .A\

Judge. A magistrate judge shall take the defendant's magistrate judge may take the

plea in a Class B misdemeanor charging a motor defendant's plea in a -lass-B--

vehicle-offense, a class C misdemeanor, or an misdernear charcinc a mot

infraction. In every other misdemeanor case, a ohriele affetnc. u z &6 Cl

magistrate judge may take the plea only if the misdemeanor, or an infraction. In

defendant consents either in writing or orallv on the every other misdemeanor case, a

record to be tried before the magistrate judge and magistrate judge may take the plea

specifically waives trial before a districtjudge. The only if the defendant consents either in

defendant may plead not guilty, guilty. or with the writing or on the record to be tried

consent of the magistrate judge, nolo contendere. before a magistrate judge and
specificallys waives trial before a

(B) Failure to Consent. In a misdemeanor case - district judge. The defendant mayl

other than a Class B misdemeanor charging a motor- plead not guilty, guilty, or with the

vehicle offense, a Class C misdemeanor, or an consent of the magistrate judge. nolo

infraction - magistrate judge shall order the contendere.

defendant to appear before a district judge for further

proceedings on notice, unless the defendant consents (B) Failure to Consent. Except for a Gtam

to the trial before the magistrate judge. pR ;oVdB mi domeanor charging a motc.-

hisdcanor, orfcn~. an iCfraction, the

magistrate judge must order a
defendant who does not consent to

trial before a magistrate judge to

appear before a district judge for

further proceedings.

iacye -1 82-

Paae -182.
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U.S. Department of Justice

Crimina Division

Washio, DC 20530-01

December 13, 2000

MEMORANDM

To: Honorable W. Eugene Davis, Honorable 
Tommy E. Miller,

and Professor David A. Schlueter

From: Roger A. Pauley

Subject: Judge Miller's Memorandum Relating to 
Amendments

Necessitated by the Federal Courts Improvements 
Act of

2000

In these turbulent times, when the eyes of ordinary

mortals are focused on the extraordinary 
events surrounding our

Presidential election and the Supreme Court's 
historic opinion

of yesterday, I know that your unwavering 
attention, as mine,

is rather on the sublime issue of magistrates 
judges' contempt

authority under the recently enacted Federal 
Courts

Improvements Act of 2000 (FCIA), and in particular on Judge

Miller's December 7, 2000, memorandum in 
which he concludes

that no amendments to the pending restyled 
rules are

necessitated by the FCIA, other than to 
Rule 58.

I agree with Judge Miller as to Rule 58 
but otherwise

must respectfully disagree, for the reasons set forth below.

Considering first Rule 17(g), as that rule is currently

drafted for public comment, it allows the "court" to hold in

contempt a witness who without adequate 
excuse disobeys a

subpoena issued by a "federal court" in 
that district. As the

Committee discussed at its last meeting, 
at the very least the

word "federal" should be deleted since it 
is superfluous in

light of the definition of "court" in 
Rule l. Admittedly, this

amendment is not prompted by the enactment 
of the FCIA. But

there is another problem that is.

The Act amends 28 U.S.C. 636(e) to empower magistrate

judges to hold persons in contempt for 
"disobedience or

resistance to the magistrate judge's lawful 
writ, process,

order, rule, or command." This clearly limits the magistrate
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judge's contempt authority to cases in which his own order, not

that of another magistrate or judge in the district, has been

disobeyed. As I read our rule, however, there is no such

limitation generally. Under the published rule (as indeed

under the existing rule), a judge is empowered to hold in

contempt a witness who disobeys the subpoena of another judge
in the district. If the Committee doesn't intend this result,

then we should clarify our own Rule 17(g).' But if we do (or if

that is the current law), then the newly enacted statute is a

limitation that the pending rule does not reflect.

With respect to general contempt procedures in Rule 42,

there is also an inconsistency between the rule and the new

statute. The rule simply speaks in terms of a "person who

commits criminal contempt," whereas the statute says, as quoted

above, that magistrate judges have contempt power only for

disobedience or resistance to lawful orders, commands, etc.

Leaving aside the question whether the universe of contempts is

wholly defined by the nouns used in the statute (that is,

whether there may be contempts other than for violating an

order, command, etc.), the statutory limitation to violation of

magistrate judges' "lawful" orders is clearly not consistent

with the law of contempt generally. The Supreme Court has held

that, where other avenues such as a stay or appeal are

available to preserve a contemnor's interests, even an unlawful

judicial order must be obeyed, and disobedience is punishable

by contempt. E.g., Walker v. City of Birmingham, 388 U.S. 307

(1967); Maness v. Meyers, 419 U.S. 449, 458 (1975). This

doctrine is applicable under federal law as well. E.g., United

States v. Seale, 461 F.2d 345, 361 (7 th Cir. 1972).

The final discrepancy between the FCIA and the contempt

rules concerns summary contempt. Under both the existing rule
(42(a)) and its published version (42(b)), the contemptuous

conduct must have been seen or heard by the judge. But under

the FCIA (28 U.S.C. 636(e)(2)) the conduct must occur "in the
presence" of the magistrate judge and be such as to "obstruct
the administration of justice." It is arguable that "presence"

is broader than the existing rule since misbehavior could occur

while the alleged contemnor was in the courtroom with the

II am troubled by the inclusion of Rule 17(g), which seems
to me to define an offense and therefore to be beyond the scope
of the Rules Enabling Act. You will recall that the Committee
Note so concluded as to Rule 6(e)(7) (as published), which says
that a violation of Rule 6 is punishable by contempt. But the

saving grace there was that research showed that the contempt-
defining provision was directly added by Congress. That is not

the case for Rule 17(g). The Committee should consider this
question, in my view.
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magistrate judge but outside the judge's field of vision or
hearing (e.g. stabbing a witness or whispering a threat). At
the same time, the requirement that the conduct obstruct the
administration of justice may well import a narrower scope than
is covered by the current rule.

All of the above differences between the contempt rules
and the FCIA lead me to believe that the best approach is to
bifurcate the contempt rules so that the rules that spell out
the procedures deal with contempts imposed by judges other than
magistrates and address separately magistrate judge contempts
through a cross-reference to the applicable statute. By way of
illustration, Rule 42(b)(as published) would read:

Summary disposition. Notwithstanding any other provision
of these rules -- (1) the court (other than a magistrate judge)

may summarily punish a person, etc., and (2) a magistrate judge
may summarily punish a person as provided in [the applicable

statute][28 U.S.C. 636(e)].

The other affected rules would be amended in parallel fashion.

Lastly, my investigation of the contempt issue has
unearthed a possible reason to amend Rule 7 dealing with
indictment. Contempt represents a longstanding exception to
the constitutional requirement for indictment in federal felony
cases. It has always been the law that, regardless of the
punishment imposed (which uniquely determines whether a
contempt is a felony or a misdemeanor), a contempt prosecution
need not be instituted by indictment but may be begun on proper
notice under Rule 42. E.g., United States v. Mensik, 440 F.2d
1232 (4rh Cir. 1971); United States v. Eichhorst, 544 F.2d 1383
(7thg Cir. 1976). Therefore, the categorical statement in Rule
7(a) that a felony "must be prosecuted by an indictment" should
in my view be amended to reflect an exception for contempt.

I look forward to seeing you at the next meeting.
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Washington, D.C. 20530

Re: Rule 32, Federal Rules of Criminal Procedure

Dear Roger:

As you know from the discussion at the Standing Committee

meeting last week, many, if not most of the judges on that

committee, have concerns about our proposed 
revision to Rule 32.

Their concerns, which I share, 
focus on our proposed committee 

note

that in effect directs the district 
judges to rule on objections to

the presentence report that may affect the Bureau of Prisons

treatment of the prisoner during 
his incarceration.

Even if the Advisory committee decides 
to retain this proposed

amendment, I doubt that we can muster the votes in the Standing

Committee to approve this change 
unless we can demonstrate that 

the

change is absolutely essential. In order to help our Advisory

Committee decide whether to retain 
this proposed change, I would

appreciate it if you would see if you can have a knowledgeable

official with the Bureau of Prisons attend our April meeting in

Washington on April 25 or 26 to 
help us gain some insight into 

the

necessity for tlis change. For example, the following questions

occur to me:

(1) From the SOP's prospective, 
how well is the present system

working? In other words when the defendant 
at sentencing objects

to a provision in the PSR that 
may affect his future incarceration,

are the judges resolving those 
objections?

(2) It the judges are not resolving 
those objections can the

BOP give us some idea of objections 
that are not being resolved and

how frequently this occurs.

(3) When a prisoner--after incarceration--challenges a

statement in the PSR that is affecting his treatment in the
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institution, what procedure if any does the BOP have in place to

resolve these challenges?

Thanks for your help.

Sincerely,

W. Eugene Davis

cc: Mr. John K. Rabiej
Prof. David A. Schlueter
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U.S. Department of Justice

Criminal Division

W&ShiZgtOn, DC 20530-001

January 24, 2001

§EMORAND5T3

To: Honorable W. Eugene Davis, Honorable Edward E. Carnes,
Honorable John M. Roll, Professor David A. Schlueter,
and John Rabiej

From: Roger A. Pauley

Subject: Criminal Rules Amendments I Will Likely Propose At
Subcommittee Meetings

The Criminal and Appellate Chiefs in the United States
Attorneys Offices are currently studying the published rules
and may suggest changes/problems with them. But I thought you
might find it useful if I acquainted you with the list
(sometimes with a brief explanation) of the minor amendments
that my own review of the rules has produced and that I plan to
raise at the Subcommittee meetings in March. (The list below
is exclusive of any purely stylistic amendments).

1. Rule 1(a)(5). Add a final subdivision (F) restoring
the exemption from applicability of the rules for a "proceeding
against a witness in a foreign country under 28 U.S.C. § 1784,"
as per the discussion and vote at the last full Committee
meeting.

2. Rule 4(c)(2). Amend the territorial limits provision
to allow arrest warrants to be executed outside the
jurisdiction of the United States if a statute authorizes an
arrest in such place. This change is prompted by the recent
enactment of the military extraterritorial jurisdiction statute
that permits arrests by DOD personnel of civilian military
dependents and contractors for crimes committed overseas, but -
there are also a number of other statutes that allow for out of
country arrests, e.g. 14 U.S.C. 88 (Coast Guard). If federal
law authorizes an arrest outside the United States, it makes no
sense to require that the arrest be warrantless. Why not
authorize execution of a warrant anytime a statute allows an
arrest? Thus, (c) (2) would be rewritten as follows:
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"(2) Territorial Limits.

(A) Within the Jurisdiction of the United States. Except

as provided in this rule, a warrant may be executed, or a

summons served, only within the jurisdiction of the United
States.

(B) Outside the Jurisdiction of the United States. A
warrant may be executed, or a summons served, outside the

jurisdiction of the United States if a statute authorizes an

arrest in such place." (New proposed matter in bold)

3. Rule 5(a)(1)(B). Add "Except as otherwise provided by

statute," at the beginning of this subdivision, which requires

that a person arrested outside the United States be taken
without unnecessary delay before a magistrate. In order to
avoid an argument that the rule would supersede the recently
enacted military extraterritorial jurisdiction statute, the
quoted exception must be inserted. The statute (new 18 U.S.C.

3264-5) allows an arrestee to opt to remain abroad following
arrest and to have any initial appearance conducted by
telephone.

4. Rule 6(e).(3)(A). Add a new subdivision (iii) stating
"a person authorized by [18 U.S.C. § 3322][statute]". 18
U.S.C. 3322 operates as an exception to Rule 6(e) and

authorizes disclosure of 6(e) material to an attorney for the
government without a court order for purposes of enforcing
civil forfeiture and civil banking laws, and disclosure to
banking regulators with a court order on less than the normally
required showing of particularized need. In order to preserve

this statute from supersession clause challenges, the addition
above is needed.

5. Rule ?(a)(1). Amend the introductory language to
include an exception for criminal contempt, so that it reads:
"An offense (other than contempt) must be prosecuted by an

indictment", etc. The exception for contempt is consistent
with caselaw. E.g., United States v. Eichhorst, 544 F.2d 1383
(7th Cir. 1976). The present rule's failure to recognize the
exception creates an apparent conflict with Rule 42, which of
course sets out a special procedure for instituting criminal
contempt charges. In addition to making the above change
(which could also be phrased in terms of a reference to Rule
42), the rule or the Note (here and/or in Rule 42) might wish
to further explicate that, while contempt need not be charged
by indictment, indictment is an alternative means of bringing
contempt charges (along with the notice procedures spelled out
in Rule 42). See United States v. Williams, 622 F.2d 830 (5 th
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Cir. 1980)

6. Rule 10(b). Consider adding a "good cause"

requirement before allowing a defendant to waive arraignment

altogether, in view of the fact that the seriousness and

gravity of the charges are usually best conveyed by attendance
at the proceeding (whether or not conducted by
videoteleconferencing). The rule as published, to be sure,

requires judicial consent to a waiver, but no standard for

granting or withholding consent is set forth, (Alternatively
make clear in the Note that judges should require "good cause"

before consenting.)

7. Rule 17(a). Explore whether it is appropriate to have

dropped the last sentence in the existing rule stating that a

subpoena issued by a magistrate need not be under the court's

seal. (Our published version would require that all subpoenas

be with seal). Judge Miller is soliciting reaction from his

colleagues.

Also consider adding explicit authority of the court to

issue a subpoena. Since Rule 614 of the Evidence Rules permits

the trial judge to call witnesses, it follows that the judge

must have implied authority to issue a subpoena. Why not say

so in Rule 17(a)?

8. Rule 17(g). Pursuant to my December 13, 2000,
memorandum to Judge Davis and others, amend 17(g) to separate

out contempts by magistrate judges, in order to reflect the
recent enactment of the Federal Courts Improvements Act of 2000

(FCIA), which created contempt authority for magistrates but at

the same time gave rise to several distinctions between

magistrates' contempt authority and that of district judges.

Judge Miller, though originally disagreeing with this proposal,
has advised me he has become persuaded of its merit.

Subdivision (g) would thus read:

"The court (other than a magistrate judge) may hold in

contempt a witness who, without adequate excuse, disobeys a

subpoena issued by a court' in that district. A magistrate
judge may hold in contempt a witness who, without adequate

excuse, disobeys a subpoena issued by that magistrate judge
2 as

'The word "federal" that appears in the published version

before "court" is superfluous.

zThe FCIA is explicit that a magistrate may punish solely

for a violation of that magistrate's subpoena or order. This is

contrary to the existing rule, that seemingly allows a judge to
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provided by (statute](28 U.S.C. § 636(e)]."

9. Rule 24(b)(3). Consider amending the misdemeanor
peremptory challenge provision that gives each side 3
peremptories to clarify its application or lack thereof to
petty offenses. Rule 58, of course, says that jury trial is
not required for petty offenses. But what if, though not
required, a jury is empaneled, with all parties and the court's
consent, in a petty offense case? (Does this ever
happen?)(Nothing in Rule 23 or 58 precludes a jury trial when
one is not mandated). If so, would/should each side be
entitled to 3 peremptory challenges?

10. Rule 26. Delete "orally." This was a mistake in the
published version that failed to reflect a Committee decision.

11. Rule 31(a). Insert "federal" before "judge." Given
our definitions in Rule 1, it is necessary to make this change
to assure that a federal verdict may not be delivered to a
state judge (though the likelihood of such an event is remote).

12. Rule 32(h) (1) (B) .3 Amend this provision (which
requires the court to give the defendant and his attorney a
summary of information excluded from the presentence report on
which the court will rely in sentencing) to make explicit that
.the requirement for disclosure also extends to the government.
This is consistent with the existing rule, as we understand it,
and (according to a random survey conducted at my request by
the Department's Executive Office for United States Attorneys)
with present practice. Rule 32 requires that the government's
opportunity for allocution be "equivalent" to that of the
defense. But it couldn't be equivalent if it wasn't based on,
and thus could not address, all the information provided to the
defense informing the court's sentencing decision.

13. Rule 32(h)(4)(C). Consider adding "and for good
cause shown" after "Upon a party's motion." The published
version amends this provision to allow a party's allocution to
be heard in camera, upon motion of any party (rather than, as
is now required) a joint motion of the defendant and the
government). While the court retains discretion to deny or

hold a witness in contempt for violating a subpoena issued by
another judge in the district.

3This list does not include any change to the published
version as regards the court's requirement to decide disputed
matters in the presentence report that do not affect sentencing.
That major issue is still under consideration.
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grant the motion, it may be preferable to make clear in the
rule that the standard for doing so is "good cause."

14. Rule 32.1(a)(3). Pursuant to the discussion at the
last full Committee meeting, and my October 24, 2000, follow-up
memorandum to Donald Goldberg and others, 4 strike subdivision
(D), which would create a new requirement that an alleged
probation or supervised release violator be advised at the
initial appearance of a right not to make a statement and that
any statement made can be sued against him. See Minnesota v.
Murphy, 465 U.S. 420 (1984).

15. Rule 35(b)(2). Amend this provision to reflect the
Committee's "straw poll" at the last meeting to include both
published versions, each of which addressed a slightly
different post-sentence cooperation scenario. I was directed
to draft an amendment to this effect, and did so in an October
25, 2000, memorandum provided to all Subcommittee B members.5

16. Rule 41(d)(3)(B)(ii). Consider adding to this
provision relating to telephonic search warrants the phrase "or
cause to be made" after "make" in the language requiring the
magistrate to make a verbatim record. The suggestion (which
comes from AUSAs) is designed to accommodate the situation in
which a magistrate's recording equipment fails, but the AUSA at
the other end of the line has recording equipment. The
magistrate could then instruct the AUSA to record the
conversation and immediately deliver it to the magistrate, who
could certify its correctness. I had some discussion with
Judge Miller about this, and I think he undertook to solicit
views from his colleagues, since he had never done a telephonic
warrant.

17. Rule 42(b). Consistent with the suggestion regarding
Rule 17(g) to separate out magistrates' contempt authority from
that of district judges in light of the recent enactment of the
Federal Courts Improvements Act of 2000, Rule 42(b), relating
to summary contempt power generally, should be amended along
similar lines. As per my December 13, 2000, memorandum, I
suggest the following revision:

4I would request that this memorandum, a copy of which was
sent to John Rabiej, be provided to the Committee members in the
agenda materials.

5I would request that this memorandum, a copy of which I am
appending for convenience's sake, be included in the agenda
materials for the full committee meeting.

S_3
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"Notwithstanding any other provision of these rules --
(1) the court (other than a magistrate judge) may summarily
punish a person, etc, and (2) a magistrate judge may summarily
punish a person as provided in [the applicable statute][28
U.S.C. § 636(e))."

All the best to everyone.
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U.S. Department of Justice

Cfiminal Division

Washington, DC 20530-0001

February 5, 2001

MEMORANDVUM

To: Criminal Rules Committee

From: Roger A. Pauley v4L(4

Subject: Rule 52

Rule 52 is one of the rules assigned to me but which
heretofore has not received close scrutiny by the Committee
because no one (properly in my view) has suggested that it be
modified in any substantive respect. I propose no such
amendment here. However, I believe the Supreme Court's recent
decisions interpreting Rule 52 strongly counsel at least one
change in language from the form in which this rule was
published for comment- This change may in turn suggest the
appropriateness of another, though I conclude otherwise.

It is appropriate first to focus on Rule 52(b). The
published version states: "A plain error or defect that affects
substantial rights may be considered even though it was not
brought to the court's attention." (This version is, and is
intended to be, substantively the same as the existing rule,
and embodies only stylistic differences.)

The Supreme Court explicated Rule 52(b) in United States
v. Olano, 507 U.S. 725, 732 (1993), where it observed:

"Rule 52(b) defines a single category of forfeited-but-
reversible error. Although it is possible to read the Rule in
the disjunctive, as creating two separate categories - "plain
errors" and "defects affecting substantial rights" - that
reading is surely wrong. See Young, 470 U.S., at 15,n.12
(declining to adopt disjunctive reading). As we explained in
Young, the phrase 'error or defect' is more simply read as
'error.' Ibid."

In its earlier Young decision (United States v. Young, 470
U.S. 1 (1985), the Court in footnote 12 discussed the rule's
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history and drafting and remarked that; "The Committee's use of
the disjunctive in the phrasing of the Rule is misleading, for
as one commentator has noted, this 'may simply be a means of
distinguishing for definitional purposes between 'errors'
(e.g., exclusion of evidence) and 'defects' (e.g., defective
pleading),' and in either case the Rule applies only to errors
affecting substantial rights.'" [Citation to Moore's Federal
Practice omitted]

Since the Court has found the words 'or defect" in Rule
52(b) to be not merely redundant but "misleading," I recommend
that they be removed.'

This suggestion, however, highlights the terminological
difference between Rule 52(a) and 52(b) and poses the question
whether the three nouns used in 52(a), besides "error," should
likewise be deleted. Rule 52(a) provides as published (again
identically to the existing rule save for stylistic changes):
"Any error, defect, irregularity, or variance2 that does not
affect substantial rights must be disregarded."

To the best of my knowledge, no Supreme Court decision has
explicated (as have the Olano and Young decisions for Rule
52(b)) whether the terms "defect, irregularity or variance" in
Rule 52(a) add anything to "error." And while I doubt that the
terms are anything but surplusage, there is at least nothing
misleading about the noun string in Rule 52(a), since it is not
reasonable to read the rule as creating "two separate
categories" - errors, defects, and irregularities on the one
hand, and variances that do not affect substantial rights on the
other. I therefore recommend against any elimination of the
nouns in Rule 52(a).

'Ideally, the same change should be made in 28 U.S.C. 2111,
which employs the same two nouns and formulation, but we do not
have the power to effect this. See also Rule 61, F.R.Civ.P.

2The term "variance" is also used, alone, in the special
harmless error provision of Rule 11(h).
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On December 7, 2000, I sent you a memo suggesting that no changes are needed to the Criminal

Rules by the enactment of the Federal Courts Improvement Act of 2000 (Public Law 106-518). Roger

Pauley responded with a memo dated December 13, 2000, suggesting that some changes need to be made.

He and I have had several telephone conversations and exchanges of memoranda since that date.

I am now persuaded that two modest changes to the Federal Rules of Criminal Procedure should

be made to reduce confusion and also to assure that Magistrate Judges are in compliance with both the

statute and the Federal Rules of Criminal Procedure when exercising their newly authorized contempt

power.

Attached is a memorandum dated January 30,2001, from Roger Pauley, setting forth his proposed

language for restyled Rules 17(g) and 42(b). In this memo he provides a choice in drafting either using the

language of the statute or the actual cite. My preference is to use the actual cite as the cross reference, to

aid practitioners in discovering this new statute.

Roger and I also discussed the exercise of criminal contempt authority under the provisions of

restyled Rule of Criminal Procedure 42(a). Unlike the restyled version of Rule 42(b), the restyled Rule

42(a) is a purely procedural provision and is cross referenced by 28 U.S.C. § 636(e)(3) as the procedure

to be used for conducting a hearing on criminal contempt upon notice and hearing. We believe that no
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amendment need be made in the restyled Rule 42(a) to accommodate the new provision under subsection

28 U.S.C. § 636(e)(3).

I am taking the liberty of forwarding a copy of this memorandum to Thomas Hnatowski. Chief,

Magistrate Judges Division, and The Honorable Robert Collings, U.S. Magistrate Judge, Boston,

Massachusetts. The Magistrate judges Division played a key role in the drafting and legal research leading

to the adoption of the Magistrate Judge contempt provisions and Judge Collings spent four years pushing

this provision through Congress as the Legislative Advisor of the Federal Magistrate Judges Association.

I am requesting that if they have comments regarding my memorandum they present them in writing to me

and John Rabiej so that the appropriate subcommittees may consider their comments.

cc: The Honorable Robert Collings
Professor David Schleuter
John Rabiej, Chief

Rules Committee Support Office
Roger Pauley, Esq.
Thomas Hnatowski, Chief,

Magistrate Judges Division
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MEMORAMUM

To: Honorable Tomr.vr E. Miller

From: Roger A. Pauley k43

Subject: Criminal Concemp:

I got your telephone message from yesterday about draftina
the criminal contempt rules to reflect enactment of the FCIA of
2000 and wil. call back later this morning. But as a prelude
to our conversation to be, : wanted to provide you with a
possible solution below. Perhaps the circularity you mentioned
stems from the FC1A's provisions that reference the Federal
Rules of Criminal Procedure in describing the procedural manzner
in which magistrate judge's are to issue contempt orders. 28
ULS-C. 636(e) (2) and (3). But T don't think this is an
insuperable drafting problem, and (at least until persuaded
otherwise) believe the draft below avoids circularity.

17 (g) Contempt. A federal judge (other than a magistrate
judge) may hold in contempt a witness who, without adequate
excuse, disobeys a subpoena issued by a court in that districz.
A magistrate judge may hold in contempt a witness who, with.out
adequate excuse, disobeys a subpoena issued by that judge,
under the circumstances and in the manner provided by [the
applicable statute][28 U-S.C. § 636(e)j.

42(b) Summary Dispos-tion. Notwithstanding any other
provision or these rules --

(1) a federal judge (other than a magistrate judge) may
summarily punish a person who cozmnits criminal contempt in the
judge's presence if she judge saw or heard the contemptuous
conduct and so certifies; and

(2) a magistrate judge may summarily punish a person for
criminal contempt under the circumstances and in the manner
provided by [the applicable statute] [28 U.S.C. § 636(e)].

The contempt order must recite the facts, be signed by the
judge, and be filed with the clerk.
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W. Eugene Davis
U.S. COURT OF APPRALS, FIFTH CIRCUIT

Suite 5200, 800 Lafayette Street
Lafayette, Lk 70501

February 12, 2001

Honorable Robin J. Cauthron
Chair, Committee on Defender Services
United States District Court
200 NW 4 th Street
Oklahoma City, Oklahoma 73102

Subject: Proposed Amendments to Criminal Rules 5, 10 and 43

Dear Judge Cauthron:

Thank you for your January 30, 2001, letter commenting on the
proposed amendments to Rules 5, 10, and 43 of the Federal Rules of
Criminal Procedure. A copy of your letter has been sent to each
member of the Advisory Committee on Criminal Rules.

The advisory committee meets in Washington, D.C., on April
25-27, 2001. Several witnesses, including representatives from
the Public Defenders and the American Bar Association's Section on
Criminal Justice, are scheduled to testify on the first day of the
meeting. After the hearing, the committee will review and discuss
all comments submitted on the proposed amendments. It will
transmit its recommendations to the Committee on Rules of Practice
and Procedure, chaired by Judge Anthony J. Scirica, which meets on
June 7-8, 2001, in Philadelphia, Pennsylvania.

As you are aware the advisory committee has, since October
1992, wrestled with policy implications raised by the use of video
conferencing at initial appearance and arraignment proceedings.
In October 1993 we published amendments permitting video
conferencing in certain proceedings with the defendant's consent.
Your predecessor, Judge Diamond, asked us to defer consideration
of the proposals pending completion of several ongoing video-
conferencing pilot projects, including several projects involving
arraignment proceedings. we agreed to wait for the completion of
these pilot projects.

Unfortunately, the 1995 Federal Judicial Center pilot
projects designed to assess the costs and benefits of video
conferencing of arraignment and initial appearance proceedings
collapsed because no defendants consented to the procedure.
Lawyers and judges eschewed the option for fear of appellate
reversal. It is unlikely that another pilot project permitting
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video conferencing will succeed unless we authorize the procedure
in the rules.

In August 2000, proposed amendments to Criminal Rules 5, 10,
and 43 were published for comment. Pamphlets containing the
proposals were distributed to each federal judge, and the
proposals were posted on the Internet. The committee decided to
publish the proposals because of several intervening developments,
which are briefly summarized below.

1. The Judicial Conference has been actively promoting the use
of video conferencing in various court proceedings. Over 100
federal court sites are now equipped with video conferencing
capabilities. In its June 2000 report to the Judicial
Conference, the Committee on Court Administration and Case
Management noted that "various pretrial, civil and criminal
proceedings, sentencings, settlement conferences, witness
appearances in trials, arraignments, bankruptcy hearings, and
appellate oral arguments are among the types of judicial
proceedings in which this technology has been proven
beneficial where compelling geographic and logistical
conditions exist."

2. The recent explosion of criminal cases in the "border states"
continues to place immense pressures on judges to handle huge
caseloads. Many of these judges must hold court in
courtrooms jammed with prisoners who have been transported
long distances for court appearances--many of them
perfunctory. These judges make the strong point that
adequate security cannot be maintained under these
circumstances. Several of these judges have understandably
requested that the rules be changed to allow video
conferencing of initial appearances and arraignments. They
are convinced that these changes would give them substantial
relief by: (1) reducing the number of prisoners in the
courtroom to a level that permits adequate security; (2)
allowing them to handle their caseload more efficiently; (3)
improving the lot of the defendants who are now routinely
transported over long distances for long periods of time
under poor conditions; and (4) reducing the burden and
security risks faced by the Marshal Service and their
temporary security officers who are constantly shuttling
prisoners long distances between jails and courthouses.

3. Many state courts routinely handle arraignment and initial
appearance by video conference. In August 1997 the state of
California issued a detailed cost/benefit analysis of the use
of video conferencing in arraignment proceedings. The report

2
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recommended continued use of video technology, Public

defenders were particularly satisfied with the ability to use

the machinery to consult with their clients.

4. In 1996, the Judicial Conference expanded the pilot project
on video conferencing in prisoner civil rights pretrial
proceedings to include many more courts.

We are not unaware that adoption of these proposed rule

changes may require more travel by defense counsel. We do believe

that much of this travel will be avoided in locations where

counsel have secure video conferencing equipment available to

communicate with their clients. Because of the potential benefits

of the rule change referred to above, particularly the reduced

security risks in transporting large numbers of defendants and

holding them in large numbers in courtrooms, we believe it prudent

to go forward with the proposed rule changes and seek the input of

the bench, bar and public.

The advisory committee is sensitive to the fairness of using

video conferencing in these pretrial proceedings. All agree that

the proposed rule reposes the authority to use video conferencing

within the sole discretion of the court, which goes a long way in

obviating potential abuse. So, a court that has a strong need to

conduct arraignments and initial appearances by video conference

can elect to do so and other courts who do not have such a need

can follow the existing procedure. Because of this judicial

control there is strong support for mandatory use of video

conferencing. On the other hand, there is also strong support to

retain the defendant's consent, which appears to eliminate many of

the fairness concerns. As we continue to work through this

debate, the advisory committee is particularly interested in the

views of your committee regarding the need to retain the
defendant's consent in these proceedings.

I plan to call you next week and discuss this matter with

you. I look forward to continuing this dialogue and seeing you at

the Judicial Conference session in March.

Sincerely,

W. Eugene Davis

cc: Honorable Anthony J. Scirica
Professor Daniel R. Coquillette







MEMO TO: Members, Criminal Rules Advisory Committee

FROM: Professor Dave Schlueter, Reporter

RE: Rule 32.1: Rights Warnings at Revocation Proceedings.

DATE: February 16, 2001

The Committee has added a new provision in Rule 32. 1(a)(3)(D) that would
require the court to give rights warnings to the defendant concerning the offense or act
that leads to the possible revocation of probation or supervised release. The Committee
Note recognizes that there may be a real question regarding whether there is any privilege
left to claim with regard to the offense for which the defendant was convicted. But there
should be a privilege, the Note continues, "regarding the alleged violation leading to the
Rule 32.1 proceeding."

Mr. Pauley has prepared an extensive memo setting out reasons why the provision
should be deleted. Memo to Mr. Goldberg, dated, October 24th.

I am attaching copies of pages from the LaFave and Israel text, Criminal
Procedure, Second Edition, § 8-10 (1991). The 2000 Supplement to those pages includes
a short discussion of United States v. Balsys, 524 U.S. 666 (1998) in which the Court held
that a person could not claim protection under the Fifth Amendment for fear of foreign
prosecutions.

What seems clear from the attached materials is that while the threat of
incrimination must be "real and appreciable" and not "imaginary and unsubstantial,"
there is authority for the proposition that the courts should give the benefit of the doubt to
the witness/defendant in making that assessment. See the quoted language from Murphy
on page 417 of the text.

In theory, at least, much could be made of the level of danger the witness or
defendant faces. While an argument might be made that the cases require a showing that
the danger is 'substantial," it is not clear that that is what the cases require. As noted in
the text, the Supreme Court has simply indicated that the danger be real and appreciable.

Even assuming that there may be case where there is really no appreciable danger
of self-incrimination regarding the alleged violation of probation or supervised release,
the question remains whether as a matter of policy (there is no case holding that such
warnings are constitutionally required) such warnings should be given at a Rule 32.1
proceeding.

Several analogies arise. First, the court requires Miranda warnings before
custodial interrogation of a person, without regard to whether the police believe that there



is a real and appreciable chance of self-incrimination. The court has simply concluded
that the coercive environment of custodial interrogation requires such warnings. Thus,
although warnings would not be required before a probation officer questions a
defendant, such questions coming from a judge in a courtroom, following an arrest seems
closer to the environment the Miranda case addressed. Such warnings are already
required in Rule 5 proceedings-for generally the same reasons.

Second, as the attached material points out, although the Supreme Court has never
held that rights warnings are required for persons appearing before grand juries, warnings
for "target" witnesses are used in almost all jurisdictions-including federal grand juries.
See page 421. If such warnings are given in grand jury proceedings, it would seem to be
a short step to require the same protections for a defendant appearing before a magistrate
judge in a Rule 32.1 proceeding.

I recommend that the current language in Rule 32. 1(a)(3)(D) be retained.
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hand, many courts also believe that recalci- § 8.10 Grand Jury Testimony and the
trant grand jury witnesses, seeking delay, will Privilege Against Self-Incrimination
not be reluctant to raise totally unfounded (a) The Standard of Potential Incrimina-
Gelbard objections. Balancing these con- tion. Counselman v. Hitchcock,' decided in
cerns, some courts have concluded that the 1892, put to rest any doubts as to whether the
mere assertion" of wiretapping is sufficient Fifth Amendment privilege against self-in-

to require a response, but the prosecutor need crimination was available to a grand jury
not make an extensive investigation in re- witness. The grand jury witness testifies pur-
sponding to such a general claim. Other suant to a subpoena so the requisite element
courts, however, have held that the prosecu- of "compulsion" clearly is present. However,
tor has no obligation to inquire and respond the Amendment states only that a person
unless the witness makes some minimal show- shall not be compelled to be a witness against
ing, supported by specific factual averments. himself "in a criminal case." But this lan-
That showing may be based on the subject guage, the Counselman Court noted, refers to
matter of the questions, the fact that the the eventual use of the testimony, not the
witness was required to furnish a voice ex- nature of the proceeding in which testimony
emplar, or unique telephone difficulties. is compelled. The Fifth Amendment, it con-

In determining whether a government deni- cluded, applies to a witness "in any proceed-
al of wiretapping is supported by sufficient ing" who is being compelled to give testimony
investigation, the Court will consider the that might be used against him in a subse-
strength of the witness' showing that there quent criminal case.
may have been a wiretap, the likelihood that Counselman furnished the subpoenaed par-
a particular unchecked source may have con- ty with what is undoubtedly his most signifi-
tributed to the investigation, and the range of cant safeguard in responding to a subpoena
the questions asked of the witness. The fact ad testificandum. Of course, the grand jury
that law enforcement agents working directly witness is not limited to the privilege against
on the case are unaware of a wiretap does not self-incrimination. He also may utilize any
necessarily mean that one did not exist; the other testimonial privileges recognized in the
agents may be relying on information ob- particular jurisdiction. But it is the self-in-
tained from other agencies (perhaps more crimination privilege that usually grants the
than once removed) that did come from a witness his broadest range of privacy.
wiretap. However, prosecutors rarely are re- The Fifth Amendment privilege is avail-
quired to check with all seven of the federal able, of course, only where the compelled tes-
agencies that customarily conduct electronic timony causes a potential for incrimination.
surveillance. Indeed, unless the witness' Although potential incrimination encompass-
claim is supported by substantial indication of es a great deal, it is not without limits. The
a probable wiretap, the courts are likely to threat of incrimination is limited only to
permit a response that does not go beyond criminal liability,2 and that liability must re-
checking with the single agent in charge of late to the witness himself, not others. More-
the investigation. over, the threat must be "real and apprecia-

§ 8.10 include the classification of an accused as a sexually
1. 142 U.S. 547, 12 S.Ct. 195, 35 L.Ed. 1110 (1892). dangerous person where that classification is made strict-
2. Incrimination in what the Fifth Amendment de- ly for rehabilitative treatment purposes and thus is

scribes as a "criminal case" extends to the determination analogous to a traditional civil commitment though it
of sentence as well as the assessment of guilt. See looks in part to a propensity to commit a criminal act
Estelle v. Smith, discussed in § 6.10(e). It also includes (e.g., sexual assault). See Allen v. Illinois, discussed at
liability in a criminal forfeiture proceeding, see Boyd v. § 6.10(e). See also, Estelle v. Smith, supra (privilege does
United States, discussed at §§ 8.7(a) and 8.12(a), or in a not encompass the determination of competency to stand
juvenile delinquency proceeding that is based on a crimi- trial); Baxter v. Palmigiano, discussed in § 6.10(e) (prison
nal violation and permits potential institutional commit- discipline not within protection of privilege).
ment, see In re Gault, discussed in § 6.10(e). It does not
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le ble," not "imaginary-and unsubstantial." A tacts with a person who was a fugitive wit-witness assertion of the privilege is not con- ness. The lower court had held that thereclusive in this regard. As Hoffman v. United was "no real appreciable danger of incrimina-States 3 stressed, "it is for the court to say tion," but the Supreme Court found that con-ke ^ whether [the witness'] silence is justified, and clusion untenable. Since the lower court wasto require him to answer 'if it clearly appears aware that the grand jury was investigatingto the court that he is mistaken.'" Hoffman racketeering, it should have recognized thatr- also indicated, however, that courts are to questions concerning Hoffman's current occu-lt give the witness every benefit of the doubt in pation might require answers relating to vio-reviewing his assertion of the privilege. The rations of various gambling laws. It alsoCourt there noted: should have recognized that the answers con-;t This provision of the [Fifth] Amendment cerning Hoffman's contacts with the fugitivemust be accorded liberal construction in favor witness might relate to efforts to hide thatof the right it was intended to secure. The witness. In Malloy v. Hogan,4 the lower courte privilege afforded not only extends to answers was held to have erred in rejecting a self-that would in themselves support a conviction incrimination claim by a witness who hadY "but likewise embraces those which pled guilty to a gambling charge and was now1- 
d-cwould furnish a link in the chain of evidence being asked about the circumstances sur-nedned e prosecute the claimant for a federal rounding his arrest and plea. The questionstontn s eroectheion c ne- were obviously designed to determine thefined to instances where the witness has rea- identity of his employer, and "if this personX sonable cause to apprehend danger from a lett fhsepoesadti hsprosonabe d ctauswer * ap* However,nd the fr were still engaged in unlawful activity, disclo-direct answer oeer, if the witness, sr fhsiett ih uns ikiupon interposing his claim, were required to sure of hes identity might furnish a link in aa prove the hazard in the sense in which a claim chain of evidence sufficient to connect theis usually required to be established in court, [witness] with a more recent crime for whicht he would be compelled to surrender the very he still might be prosecuted." 'Y protection which the privilege is designed to (b) Incrimination Under the Laws ofe guarantee. To sustain the privilege, it need Another Sovereign. For many years, Amer-t- only be evident from the implications of the ican courts took the position that the privi-e question, in the setting in which it is asked, lege protected only against incrimination un-that a responsive answer to the question or an der the laws of the sovereign which was at-explanation of why it cannot be answered tempting to compel the incriminating testimo-might be dangerous because injurious disclo- ny. Thus, if a witness appearing before aV sure could result. federal grand jury was granted immunityApplying the Hoffman directive, it should against federal prosecution, he could not re-be a rare case in which a claim of the privi- fuse to testify on the ground that his answerslege will be rejected by a court. Two leading might be incriminating under the laws of adecisions of the Supreme Court are illustra- state or a foreign nation. In Murphy v. Wa-tive. In Hoffman itself, the Court ruled that terfront Commission,6 the Supreme Court re-the district court had erred in holding the jected this "separate sovereign" doctrine asPrivilege inapplicable to questions concerning applied to state and federal proceedings. Not-the witness' current occupation and his con- ing that the doctrine would allow a witness to

3. 341 U.S. 479, 71 S.Ct. 814, 95 L.Ed. 1118 (1951). ever, if a person though convicted still has the opportuni-4. 378 U.S. 1, 84 S.Ct. 1489, 12 L.Ed.2d 653 (1964). ty for appellate review (and therefore a possible reversalS. A different result would have followed if the ques- and new trial), many courts hold that the privilege re-t tons were limited to the commission of the offense. mains applicable as to questions concerning the offense.B Thus, Reina v. United States, 364 U.S. 507, 81 S.Ct. 260, 5 Where the individual has been pardoned or acquitted ofLEd.2d 249 (1960) notes: "The ordinary rule is that once the offense, the same standard applies as to a persona Person is convicted of a crime, he no longer has the whose conviction is final.
bivilege against self-incrimination as he can no longer 6. 378 U.S. 52, 84 S.Ct. 1594, 12 L.Ed.2d 678 (1964).incrimInated by his testimony about the crime." How-
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be "whipsawed into incriminating himself un- elli. They have required the witness to make
der both state and federal law," the Court a substantial showing of likely foreign prose-
concluded that the "policies and purposes" of cution based upon both the applicability of
the Fifth Amendment required that the privi- foreign law and a demonstration of interest
lege protect "a state witness against incrimi- by foreign authorities in the enforcement of
nation under federal as well as state law and that law against a person in the witness'
a federal witness against incrimination under situation. Several courts have reasoned that
state as well as federal law." the requirements of grand jury secrecy render

Should Murphy be read as making the priv- the possibility that incriminating testimony
ilege available where testimony will be in- will be "funneled to foreign officials" too "re-
criminating only in a foreign country? The mote and speculative" to present the "real
Murphy opinion contains language suggesting and substantial fear" required by Zicarelli
that the separate sovereign doctrine has no (c) Compelling the Target to Appear.
stronger grounding as applied to prosecution The self-incrimination privilege has long been
by a different country than as applied to held to prohibit the prosecution from forcing
prosecution by a different jurisdiction within a defendant to appear as a witness at his own
our federal system. On the other hand, Mur- trial. Should the prosecutor similarly be pro-
phy was written within the context of the hibited from forcing the target of an investi-
necessary reach of state and federal immunity gation to appear before the grand jury, or is
grants. The federal government can grant the Fifth Amendment satisfied by simply al-
immunity against state as well as federal lowing the target-witness, like any other wit-
prosecution, and state grants of immunity can ness, to refuse to respond to individual ques-
be extended by federal courts to encompass tions where his answer might be incrimina-
federal prosecutions. Neither the federal ting? Several state courts have argued that
government nor the states, however, have the the target of an investigation is, in effect, a
authority to grant immunity against foreign "putative" or "de facto" defendant, and he
prosecution. therefore should be allowed to exercise his

In Zicarelli v. New Jersey Investigation privilege in much the same manner as a "de
Commission,7 the Court suggested that it was jure defendant" at trial. They hold that, un-
an open issue as to whether a witness fully less the target expressly waives his self-in-
immunized under federal and state law could crimination privilege, the prosecution cannot
nevertheless plead the privilege because the use the grand jury's subpoena authority to
state could not prevent "either prosecution or force him to appear. This protection presum-
use of his testimony by a foreign sovereign." ably could be utilized by a subpoenaed target
It also indicated that even if the privilege as a defense to a contempt charge for refusing
does apply to incrimination under foreign to respond, but it most frequently comes into
law, it may be used only when the witness issue when the prosecution seeks to use
would be in "real danger" of foreign prosecu- against a defendant his earlier grand jury
tion, not simply relying upon a "remote and testimony that was given without an express
speculative possibility." Lower courts faced waiver. The critical question for the court
with self-incrimination claims based on poten- under this view of the privilege's protection
tial foreign prosecution have commonly relied therefore becomes whether the defendant was
on this limitation to deny the claims without a mere witness or true target at the time he
reaching the ultimate issue left open in Zicar- testified.8

7. 406 U.S. 472, 92 S.Ct. 1670, 32 L.Ed.2d 234 (1972). appropriate warnings (see subsection (d) infra). Jurisdic-
8. In this setting, the issue posed is very much the tions applying a prohibition against compelling the "pu-

same as that presented by prosecution use of the grand tative defendant" to appear without an express waiver
jury testimony of an "unwarned" witness in a jurisdiction have experienced some difficulty in determining, in the
that holds that the target may be compelled to appear context of a subsequent objection to the use of grand jury
(see discussion infra) but requires that the target be given testimony, whether the witness fell within that category
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Federal courts and most state courts have shielding roles. Having an obligation to "run

taken the position that the Fifth Amendment, down every available clue," the grand jury

as to all witnesses, presents only "an option of cannot ignore the possibility that any one

refusal and not a prohibition of inquiry." participant in a criminal enterprise may be

",The obligation to appear," the Supreme willing to identify others. Having an obli-

Court has noted, "is no different for a person gation to "shield against arbitrary accusa-

who may himself be the subject of the grand tions," it has a right to be certain that the

jury inquiry."' The right of the defendant at target's own testimony might not explain

trial to refrain from appearing as a witness is away the evidence against him. Some courts

said to rest on considerations largely inappli- have also expressed concern that the estab-

cable to the grand jury. The defendant's lishment of a right not to appear based upon

right of silence grew out of the early common whether the prosecutor knew or should have

law rule on the incompetency of parties to known someone was a "target" would create a

testify, which had bearing only on the trial. new source of tangential disputation."

It also rested in part on the fear that a (d) Advice as to Rights. It generally is

defendant "forced in open court to refuse to agreed that the Fifth Amendment does not

answer questions" might be viewed by the demand that a non-target witness be advised

jury as having something to hide. This con- of his privilege against self-incrimination. As

cern has less significance in the grand jury to the target, however, there is a division of

setting; since that body looks only to the opinion. In the several jurisdictions in which

issue of probable cause, its proceedings need the target cannot be compelled to appear

not be conducted "with the assiduous regard without an express waiver, a notification of

for the preservation of procedural safeguards rights is an integral part of gaining such a

which normally attends the ultimate trial of waiver. In the vast majority of jurisdictions

the issues." that do not recognize a target privilege not to

Federal courts have also argued that the appear, the courts have divided, with several

right to subpoena targets is inherent in the of the more recent rulings holding that self-

grand jury's combined investigative and incrimination warnings are constitutionally

when he testified. It generally is agreed that a person rehearing 563 F.2d 265 (1977). It is not clear, however,

already arrested on the charges under investigation falls whether this prohibition is thought to rest on the Fifth

within the category. Beyond that, some would prefer a Amendment or the rule against use of the grand jury for

subjectively oriented test (e.g., whether the prosecutor post-indictment discovery. See § 8.8(e).

must have believed that an indictment would be sought
against the witness), while others prefer a strictly objec-
tive test (e.g., whether the evidence known to the govern- t o
ment established probable cause to believe the witness appear voluntarily. Targets may be subpoenaed only

had committed a crime). New York, perhaps influenced with the approval of both the grand jury and federal

by the difficulties posed in retrospective judicial identifi- prosecutor. In making that determination, consideration

cation of target witnesses, grants transactional immunity is to be given both to the importance of the target's

to all grand jury witnesses, subject only to the witness' anticipated testimony and the availability of other
right to waive that immunity. If the prosecution wishes sources of information. If the subpoenaed target then

to retain the possibility of bringing charges against a gives advance notice of an intention to claim the privi-

witness, it must obtain a written waiver from that wit- lege, he ordinarily should be excused from appearing.

ness (after giving complete warnings). See N.Y.-McKin- The grand jury and prosecutor can jointly insist upon

ney's Crim.P.Law §§ 190.40-190.45. appearance, however, where justified by consideration of
the importance of the testimony and the possible inappli-

9. United States v. Dionisio, 410 U.S. 1, 93 S.Ct. 764, cability of the privilege. Also, while not constitutionally

35 L.Ed.2d 67 (1973). See also United States v. Washing- compelled to do so (see United States v. Washington,

ton, infra note 15. infra note 15), federal prosecutors are directed to advise

10. See note 8 supra. Federal courts have indicated witnesses who are known targets of their target status.

that the prosecution may not subpoena an indicted defen- A target is defined as "a person as to whom the prosecu-

dant for the purpose of asking him questions relating to tor or grand jury has substantial evidence linking him to

the subject of the indictment. See United States v. the commission of a crime, and who, in the judgment of

Mandujano, infra note 11 (Brennan, J., concurring); the prosecutor is a putative defendant." United States

United States v. Doss, 545 F.2d 548 (6th Cir.1976), on Attorneys' Manual §§ 9-11.250, 9-11.254.

LaFave & Israel, Cnm.Pro. 2d Ed. H-11
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required. In United States v. Mandujano," jury witnesses, whether targets or non-tar-

the Supreme Court left the issue open for gets, are not entitled to any special notifica-

future consideration. Mandujano held that tion of rights. Rather, they would seem to

even if warnings were required, the failure to bear the obligation, like witnesses generally,

give the warnings could not constitute a de- to assert the privilege on their own initiative.

fense to a perjury charge based on the wit- Justice Brennan, joined by Justice Marshall,

ness' false grand jury testimony.12 Six jus- viewed the Chief Justice's reference to Monia

tices, however, went on to speak to the need in this way, and responded that the plurality

for warnings, with four suggesting that they had read the privilege too narrowly. The

were not required even as to the target. Monia principle, he argued, rests on the as-

Although the witness in Mandujano had sumption that the government ordinarily had

been informed of both his privilege against no grounds for assuming that its compulsory

self-incrimination and his right to consult processes are eliciting incriminating informa-

with counsel, the district court had held that tion. However, where the prosecutor is ques-

that warning was insufficient. It had rea- tioning a target witness, he is "acutely aware

soned that the witness was a "putative defen- of the potentially incriminating nature of the

dant" and therefore should have been given disclosures sought." This knowledge, Justice

full Miranda warnings,"3 including notifica- Brennan reasoned, carried with it an obli-
tion of a right to appointed counsel. Chief gation to advise the witness of his rights so as
Justice Burger's plurality opinion, speaking to ensure that any waiver of the privilege was
for four members of the Court, rejected the "eintelligent and intentional."
district court's reasoning. Miranda, he noted,
applied only to "custodial interrogation," Justice Brennan's opinion in Mandujano

which clearly did not include questioning be- did not stop with requiring warnings as to the

fore the grand jury. The position of the sub- privilege alone. In his view, the Fifth

poenaed witness could hardly be compared to Amendment also required the prosecution to

that of the arrestee subjected to interrogation inform the target-witness that "he was cur-

in the "hostile" and "isolated" setting of the rently subject to possible criminal prosecution

police station. The appropriate analogy was for the commission of a stated crime." In

to the questioning of a witness in an adminis- United States v. Washington,'5 the Court re-

trative or judicial hearing. As noted by Jus- jected (over Justice Brennan's dissent) any

tice Frankfurter in United States v. Monia,'4 a suggestion that the Fifth Amendment re-

witness in that setting "if * * * he desires the quired some form of "target" warning. The

protection of the privilege, * * * must claim witness there had been given full Miranda-

it or he will not be considered to have been type warnings, but had not been told that he

'compelled' within the meaning of the Amend- might be indicted in connection with his pos-

ment." session of a stolen motorcycle. The Court

Chief Justice Burger added that, since Man- initially noted that previous discussions with

dujano had been given self-incrimination the police and prosecutor had given the wit-

warnings, there was no need to rule on wheth- ness ample notice that he was a suspect in the

er such warnings were constitutionally re- motorcycle theft, but it then added that such

quired. Nevertheless, the Chief Justice's re- awareness was, in any event, "largely irrele-

liance on Monia would indicate that grand vant." A failure to give a potential defendant

11. 425 U.S. 564, 96 S.Ct. 1768, 48 L.Ed.2d 212 (1976). the self-incrimination warnings and had therefore testi-

12. The Court followed a long line of cases holding fied under compulsion.
that "the Fifth Amendment privilege against compulsory 13. See § 6.8.
self-incrimination provides no protection for the commis-
sion of perjury." See Id. (Stewart, J., concurring). In 14. 317 U.S. 424, 63 S.Ct. 409, 87 L.Ed. 376 (1943)

United States v. Wong, 431 U.S. 174, 97 S.Ct. 1823, 52 (Frankfurter, J., dissenting).
L.Ed.2d 231 (1977), the same principle was applied to 15. 431 U.S. 181, 97 S.Ct. 1814, 52 L.Ed.2d 238 (1977).
uphold a perjury conviction of a witness who claimed
that, due to language difficulties, she had misunderstood

D
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a target warning simply did not put the wit- (e) Waiver. Assuming the witness receives

ness at a "constitutional disadvantage." His those warnings, if any, that are constitution-

status as a target "neither enlarg[ed] nor di- ally required, the privilege may be relin-

mninish[ed]" the scope of his constitutional quished by a witness without an express state-

protection. He "knew better than anyone ment of waiver. When the witness answers

else" whether his answers would be incrimi- the question, his waiver is automatically as-

nating, and he also knew that anything he did sumed. Indeed, a witness may by providing

say after failing to exercise the privilege, certain incriminating information relinquish

could be used against him. The "constitution- his right to raise the privilege with respect to

culd gusraned, aga t himothed, "nstitution- further incriminating information. Rogers v.

al guarantee," the Court noted, ensures only United States"7 is the leading case on such

that the witness be not compelled to gve self- "testimonial waiver." The witness there tes-

incriminating testimony." tified before a grand jury that, as treasurer of

Although the Court in Washington again the Communist Party of Denver, she had been

left open the constitutional necessity of pro- in possession of party records, but had subse-

viding self-incrimination warnings to target quently delivered those records to another

witnesses," the warnings are now used in person. She refused, however, to identify the

almost all jurisdictions. In addition to the recipient of the records, asserting that would

various states in which courts have held the be incriminating. A divided Supreme Court

warnings to be constitutionally required, affirmed her contempt conviction, holding the

roughly a dozen others have added statutory privilege inapplicable. The Court noted that

requirements. In most other jurisdictions, Rogers had already incriminated herself by

prosecutors give warnings to targets as a mat- admitting her party membership and past

ter of local practice. Indeed, in a substantial possession of the records; disclosure of her

ter~~~~ of loa*rcie neei usata "acquaintanceship with her successor

number of jurisdictions, warnings are given to "acuantanceshpewtha ere succesry

all witnesses, whether target or not. Several present[ed] no more than a 'mere imaginary
possibility' of increasing the danger of prose-

jurisdictions impose such a requirement as a cution." A witness would not be allowed to

matter of state law, while prosecutors in oth- disclose a basic incriminating fact and then

ers simply find it easier to attach a notifica- claim the privilege as to "details." To uphold

tion of rights to all subpoenas than to attempt such a claim of the privilege would "open the

to distinguish between targets and non-tar- way to distortion of facts by permitting a

gets. The Justice Department has been fol- witness to select any stopping point in her

lowing such a practice for several years. OP- testimony."

ponents of that practice express concern that: Although Rogers often is described as pos-

(1) "improvidently given warnings" may un- ing great danger for the witness who answers

duly frighten the non-target witness and deter even seemingly "innocuous questions," the de-

him from testifying freely; (2) warnings may cision actually is fairly limited. Courts have

lead the non-target witness to obtain counsel, held, for example, that where a witness' ini-

causing him an unnecessary expense; and (3) tial admission related to only one element of

giving non-target witnesses warnings would an offense, that did not constitute a waiver as

be inconsistent with the treatment of trial to questions that might require him to admit

witnesses, who are not given such warnings. other elements of the offense. The fact that

In the end, administrative convenience and the second question asks for further detail as

the favorable experience in the federal system to the same event does not in itself establish

is likely to outweigh these concerns. that the privilege is not available. Indeed,

16. See also Minnesota v. Murphy, discussed at § 6.6, placed in a setting conducive to truthtelling," but "we

note 16, where the Court, in holding Miranda inapplica- have never held that [Miranda warnings] must be given

ble to the interrogation there, noted that it "subjected to grand jury witnesses."

Murphy to less intimidating pressure than is imposed on

grand jury witnesses, who are sworn to tell the truth and 17. 340 U.S. 367, 71 S.Ct. 438, 95 L.Ed. 344 (1951).
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Memorandum

sutbJctt Rule 35(b)(2) and Judge Becker's >e arch 26, 2002
Suggestion

To: Honorable W. Eugene Davis and FPr Roger Pauley e
Professor David A. Schlueter

At the recent meeting of Subcommittee B, th t group consideredRule 35(b)(2) and Judge Becker's suggested amen ent thereof. Weunanimously agreed to adopt the version of Rule 5(b)(2) contained
in my October 25, 2000, memorandum, and to amend the Note to includea discussion of the point raised by Judge Becker.

In thinking further about these matters, I offer the followingdraft revisions to the Note, and also note the desirability of afurther conforming amendment to another provision, Rule 35(b)(3).

1. The current Note does not adequately distinguish between theamendment embodied in Rule 35(b)(2)(B) and (C). TD deal with this,and also to add matter addressing Judge Becker's suggestion, Irecommend that the Note be amended as follows:

"The current rule, however, did not address he question ofwhether a motion -to reduce a sentence could be fi ed and granted inthose instances when the defendant's substantial ssistance involvedinformation provided by the defendant within one year of sentencing
but that did not become useful to the government 4until one year ormore after sentencing (e.g. when the government ixjistituted aninvestigation to which the information was pertin nt), or involvedinformation known to the defendant within one yea - after sentencing,but no motion was filed because the significance r usefulness ofthe information was not apparent until after the cne-year period hadelapsed. (Continue without further change until tle end of theparagraph including the quotation from Orozco]

"The Committee has amended the rule to make l lear that asentence reduction motion is permitted in those instances identifiedby the court in Orozco. The Committee has also amended the rule toauthorize a post-sentence motion in equally deserving circumstanceswhere no information was provided by the defendant within one yearof sentencing because its usefulness was not reasonably apparent tothe defendant in that period, but the defendant promptly furnishedthe information thereafter. The rule's one-year restriction
generally serves the important interests of finality and of creating
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an incentive for defendants to provide promptly what useful
information they might have. Thus, (continue this paragraph
unchanged to the end).

"The Committee further obsQrves that, because Rule 35(b)(2)
uses the term "involved" in describing the kinds of information
that will support a sentence reduction motion, a court is not
ousted of jurisdiction to consider such a motion merely because
other information or assistance that would not meat the rule's
timeliness requirements is also proffered in the motion, although
that other information cannot be counted for purposes of
determining whether "substantial assistance" was rendered, except
as authorized by Rule 3S(b)(3).`[cite Judge Becker's Pagari-Cruz
casel or any other you can find].

(New proposed matter in bold).

2. It is Rule 35(b)(3) that is the focus of my suggestion
for a conforming amendment. That rule, adopted in 1998, states
that: "In evaluating whether the defendant has provided
substantial assistance, the court may consider the defendant's
presentence assistance." when Rule 35(b)(2) contained only one
branch, iLe. providing information not known to the defendant
until one year or more following sentence imposition, Rule
35(b)(3) was developed to codify case law permitting aggregation
of presentence and post-sentence assistance. By the same
rationale, now that the Committee has approved two new bases for
post-sentence reduction motions, Rule 35(b)(3) should be
broadened to allow aggregation of all information provided under
Rule 35(b)(2). That is, suppose a case in which some
information, but not sufficient information alone to constitute
"substantial assistance," is provided under each of the proposed
three branches of Rule 35(b)(2), but the cumulative impact of all
the information is sufficient to constitute "substantial
assistance." Rule 35(b)(3) should be amended to cover this
scenario. One way is to amend the rule to provide: "In
evaluating whether the defendant has provided substantial
assistance, the court may consider the defendant's presentence
assistance, and may also aggregate assistance provided under Rule
35(b) (2) (A), (B), and (C)." (proposed new matter in bold).

CC: John Rabiej

'On a quick search of F.3d, I could not find a cite to Pagan-
Cruz.
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Memorandum

SubjKL New Rule 32.1(a)(3)(D); Proposed Dt March 27, 2001

Warnings

To: Criminal Rules Committee F'i' Roger A. Pauley

I write in the wake of the Subcommittee B meeting and in

preparation for the full Committee's meeting 
next month to summarize

the reasons for the Department of Justice's opposition 
to Rule

32.1(a)(3)(D), part of a new rule establishing procedures for an

initial appearance prefatory to a proceeding 
to revoke probation or

supervised release. The provision at issue would require federal

judges in all such appearances to warn the defendant 
of his "right

not to make a statement about any alleged 
violation, and that any

statement made may be used against" him.

Subcommittee B voted 3-21 to retain this provision. The

Department's reasons for opposing this proposal for mandatory

warnings boil down to three sets of. considerations: 
(1) the proposal

goes far beyond any constitutional requirements; (2) it represents

bad policy; and (3) the proposal represents a major change in the

legal landscape that should not have been contained within the

supposedly non-controversial restyled package 
of rules.

1. It is clear from the jurisprudence surrounding. the 
scope of

the constitutional requirement for warnings 
of Fifth Amendment

rights that an initial appearance before a federal judge prefatory

to a revocation of probation or supervised 
release proceeding is not

the kind of coercive setting in which Fifth 
Amendment warnings are

required. Rather, the normally applicable principle regarding the

assertion of the Fifth Amendment privilege obtains 
here: namely that

a person need not be warned about his Fifth Amendment rights, and

must invoke them, even when being interrogated by a government

official who expects to elicit incriminating information. Minnesota

v. Murphy, 465 U.S. 420 (1984)(holding that a defendant's statements

to a probation officer, in response to the officer's interrogation,

designed to (and which did) incriminate the defendant in a murder,

were admissible in the murder prosecution notwithstanding 
the fact

'Chairman Roll voted against retention but indicated he opposed

only the requirement of a warning that the defendant 
need not make a

statement, not the warning that any statement made could be 
used

against the person.
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that no warnings of the right to remain silent 
were given by the

officer and that the defendant was under an obligation 
as a

condition of his probation to answer truthfully 
all questions put

to him by the probation officer). In addition to this line of

authority, the lack of any constitutional ground 
for the pending

Rule 32.1 proposal is further demonstrated by 
a realization of

how far beyond Miranda the proposal would go. 
All the courts of

appeals to have considered the issue, the First, Second, and

Ninth Circuits, have held that "interrogation in a courtroom

setting does not present the dangers that the 
Miranda court

sought to mitigate." Unite States v. Melendez, 228 F.3d 19, 22-

23 (1st Cir. 1998). The asserted relevance of Miranda (a

position taken by the Reporter) to the proposal at issue assumes

arguendo that all defendants subject to Rule 
32.1(a)(3) (D)'s

warning requirement will be in custody (which is not the case)

and that the warnings are required only prior 
to an interrogation

(which is also untrue). But even on both these faulty

assumptions, the case law (see Melendez above) is uniform that

Miranda would not apply because the courthouse 
is not the station

house. In sum, the proposal at issue to require Fifth Amendment

warnings is far divorced from any constitutional predicate 
and

represents a policy determination pure and simple.

2. The policy the rule would impose is not sound. Adopting

Rule 32.1(a) (3) (D) would place the Committee on 
record as

supporting a Fifth Amendment warning requirement 
in a context (a)

when the courts have held that no coercive, Miranda-like

atmosphere exists, (b) when the person may not even be in

custody, (c) when the statement the person makes may not 
even

have been in response to interrogation, and (d) when the

underlying allegation that forms the basis of 
the revocation

proceeding may not even be a crime. This would be an

extraordinary policy declaration the symbolic wrongness 
of which

alone would likely cause the Department to oppose it. 
But apart

from its conceptual misguidedness, the proposed rule would have

adverse practical consequences.

The warnings that Rule 32.1(a)(3)(D) would mandate 
will

needlessly suppress factual admissions and will lead 
to needless

litigation when, inevitably, the required warnings are omitted or

imperfectly imparted. The extent of these consequences cannot be

known but that they will occur is irrefutable. The AOUSC

reports, for the year ending September 30, 1999 (no later figures

are yet available) that there were approximately 9,000 persons

removed from supervision under probation and supervised 
release

because of a violation. That is, if Rule 32.1(a)(3)(D) were in
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effect, there would be more than 9,000 instances
2 annually in

which the proposed warnings would 
be required to be administered.

Since we can assume that, in the vast majority of cases, the

warnings required by the rule would 
in fact be related, it is

fair to conclude that in some cases defendants otherwise 
disposed

to make factual admissions would 
be discouraged from doing so.

Some may applaud this outcome. We believe, to the contrary, it

is an outcome that is harmful. Confession is not only "good for

the soul;" when not coerced, admissions serve the public interest

in just outcomes as well as having a rehabilitative 
aspect. A

defendant who might be motivated 
to blurt an admission when

appearing for the first time before 
a judge or magistrate ought

not be discouraged from doing so. 
In addition, it is inevitable

that, in some small fraction of the appearances, 
the court will

omit or botch the warning. 
3 If an incriminating admission is

then made, the defendant will challenge its 
admissibility and the

courts will be faced with the difficult 
question whether a

violation of the rule should lead 
to suppression.

The principal policy argument advanced 
for the Rule

32.1(a) (3)(D) warnings is that the 
identical warnings are

required under Rule 5 for an initial 
appearance in a federal

criminal prosecution. It is appropriate briefly to respond to

this argument.

The issue is not the propriety of 
the Fifth Amendment

warnings mandated by Rule 5. The many years' existence of these

required warnings places an onus on 
any effort to strip them from

Rule 5, even though they too appear 
to go far beyond

constitutional requirements. Cf. Dickerson v. United States.

But the burden shifts to the proponents 
of Rule 32.1 warnings

when the question is not whether to 
keep the decades old warnings

in Rule 5, but to extend those warnings 
to a new context. Rule

32.1(a) is entirely new. Moreover, it is different from the Rule

5 context in several respects. First, a Rule 5 initial

2The approximately 9,000 figure represents 
only those revocation

proceedings in which the defendant's supervision 
was terminated.

Presumably, there is some significant number of additional

proceedings in which revocation is ultimately not 
ordered but in

which the warnings would be given.

3The inevitability of some mistakes is underscored by the

experience with Rule 11 warnings. While not common, mistakes in

reciting the litany of warnings under 
that rule do occur, and have

given rise, over time, to the development of several conflicts 
among

circuits in how to deal with them. 
Recently, the Supreme Court

agreed to resolve one such conflict 
next Term.
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proceeding is a prelude to a criminal 
prosecution; in contrast, a

Rule 32.1 initial proceeding is a prelude to a non-criminal

revocation proceeding. Second, and even more importantly,

according to the AOUSC data about 63%, 
or nearly two-thirds, of

the revocations of probation and supervised 
release are as the

result of "technical" violations, defined to mean violations of

conditions of release other than convictions 
for new offenses.

Only about 30% involve major violations, comparable to the

charges typically faced by Rule 5 defendants. 
Lastly, a

defendant's potential exposure in a revocation 
proceeding is

limited by 18 U.S.C. 3583(e)(3) generally 
to three years'

imprisonment or less,
4 whereas the defendant in a Rule 5

proceeding will often be facing a far 
longer term of imprisonment

upon conviction. For all these reasons, it is inappropriate to

extend to proposed new Rule 32.1 the same Fifth 
Amendment

warnings required by Rule 5.

Finally, it should be emphasized that not including 
the

warnings as a requirement in Rule 32.1(a) will not prevent any

judge or magistrate who wishes to give the warnings from doing

so. Subcommittee B was advised that present 
practice is that the

majority of judges and magistrates, perhaps 
believing that Rule 5

applies, are giving these kinds of warnings in initial

appearances in revocation of release proceedings. 
Leaving out

the warnings as a legal requirement in all such revocation

proceedings merely means that those judges 
who do not opt to give

them can continue to do so and that a choice not to administer

the warnings, or a mistake in administering them as intended,

will not give rise to legal challenges to 
admissions that may

ensue. In short, the status quo is not to require warnings, 
and

present practice can continue unaltered 
if the requirement for

warnings in every case, now embodied in Rule 32.1(a)(3)(D), is

eliminated. Indeed, I would not object to a Committee Note

alluding to the possibility that a court 
might wish, in certain

circumstances, to give a Fifth Amendment warning in an initial

appearance revocation proceeding. Before the Subcommittee B

meeting, I sent to Judge Miller a one page memorandum 
setting

forth a draft Note to this effect, and I am appending this for

the Committee's consideration.

3. The proposed warnings under new Rule 32.1(a)(3)(D) 
are

included only in the restyled package of amendments, 
advertised

4The maximum length of incarceration depends 
on the

classification severity of the defendant's 
original offense; it is

five years for a class A felony, three years for a class B felony,

two years for a class C or D felony, and one year for a misdemeanor.
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by less than five lines of commentary 
that cites no cases and

fails adequately to apprise the public 
of the major policy

decision the inclusion of these warnings 
embodies. Whatever one

concludes about the wisdom of requiring 
Fifth Amendment warnings

under Rule 32.1, the Committee should not undertake 
such a

controversial change in the context 
of a proposal to "restyle"

the criminal rules.

I apologize for the necessary length 
of this memorandum and

ask the Committee's indulgence as 
it considers this issue.
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Memorandum

qui.L Draft Note to Accompany Deletion 
te arch 2, 2001

of Rul e 32.1 (a) (3) (D)

To: Honorable Tommy E. Miller FTOM: Roger A. PauleygA

As I indicated in our conversation this 
morning, I would not be

averse, if the requirement for a right-to-silence warning in Rule

32.1(a)(3)(D) was eliminated, to a Committee Note that alluded to

the possibility a court might wish 
nevertheless, in its discretion,

to give a person such a warning in 
certain circumstances.

Below is a draft Note to this effect 
(that also explains the

elimination of the warning requirement). 
I'd be interested in what

you think.

"'A1though Rule 5 requires a court to 
give a person at his or

her initial appearance in a criminal 
proceeding a warning of the

right to remain silent and that anything 
said can be used against

the person, the Committee determined not to extend 
this requirement

to the different context of a person's 
initial appearance under Rule

32.1. See Minnesota v. Murphy, 465 U.S. 420 (1984); United States

v. Melendez, 228 F.2d 19 (l~ Cir. 1998). Probation and supervised

release revocation proceedings are not 
criminal proceedings and

present none of the attributes of coercion 
that normally call for

right-to-silence warnings. Minnesota v. Murphy, supra; United

States v. Melendez, supra. Such warnings may needlessly suppress

factual admissions and, if required, could have led to litigation

when omitted or imperfectly imparted. 
Nevertheless, nothing

prevents a court in its discretion from 
supplementing the advice

required under Rule 32.1(a)(3) to include a warning of the right to

remain silent, e.g., in a circumstance where the events giving 
rise

to the revocation proceeding are also the 
subject of a pending

prosecution against the person. The Committee takes no position on

-whether such a warning is appropriate 
in this or any other

circumstance."

CC: Professors Schlueter and Stith
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U.S. Department of Justice

Federal Bureau of Prisons

Washington, D.C. 20534
February 16, 2001

MEMORANDUM FOR ROGER PAULEY, DIRECTOR
OFFICE OF POLICY & LEGISLATION
CRIMINAL DIVISION

/s/
FROM: Christopher Erlewine

Assistant Director/General Counsel

SUBJECT: Bureau of Prisons Comments (#2) to Proposed

Amendments, Rule 32, Fed. R. Crim. P.

Thank you for this opportunity to further comment on the proposed

amendments to Rule 32, Fed. R., Crim. P. This memorandum
addresses the issues raised in your December 18, 2000,
memorandum, as well as Judge Davis' January 8, 2001, letter. In

preparing this response, we solicited information from our
regional and community corrections offices. For further

assistance in this matter please contact Paul W. Layer, Assistant
General Counsel, at (202) 307-2105.

How Well is the Present System Working?

In short, fairly well. None of our field inquiries revealed

systemic deficiencies related to the courts' resolution of

controverted PSR issues. A caveat to this comment, however, is

that Bureau staff are rarely involved in sentencing and have

limited exposure to the Rule 32 process of resolving PSR issues

at sentencing. Instead, Bureau staff normally receive the PSR,

and any subsequent amendments, after sentencing is complete.

Notwithstanding the lack of Bureau concerns with the Rule 32
process itself, and in response to your other inquiries, Bureau

field staff responded that insuring the accuracy and completeness
of the following PSR topics significantly assists post-sentence
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administration, designations, and programming. These issues are
presented in descending order of importance as reported by the
field.

* Current Offense Conduct - Every office responded that a
thorough description of "current offense conduct" is of
greatest importance in post-sentence administration.
Important information in this section includes the date
of offense; descriptions of the bases for U.S.S.G.
sentence enhancements; the amount of drugs for which
the defendant is held responsible; and descriptions of
the offender's use of violence, firearms, or sexual
activity in committing the offense(s).

* Prior and Pending Criminal Offenses - Prior and pending
criminal offenses play a major role in designating and
programming inmates. Prior offense dispositions
involving firearmsr violence, escape, drug abuse, and
sexual activity are especially important. Pending
offense(s) information is necessary for lodging
necessary detainers, which can affect an inmate's
security status and facility designation.

Additionally, one office indicated approximately
35%-40% of court recommendations for Intensive
Confinement Center (ICC) placement are not fulfilled
because inmates are ineligible based on prior offenses
which were inaccurately or incompletely included in the
PSR. Had the information been accurate and complete,
it is possible the courts would never have made the
recommendations.

* Verification of Offender Provided Information - The
accuracy and completeness of following PSR information
is important. Often times, however, the only source
for this information is the inmate him/herself.

* Substance abuse history;
* Medical condition,
* Education;
* Financial resources;

Medical condition;
* Immediate family members; and
* Employment history.

The accuracy of this information is vital to
post-sentence programming such as Residential Drug
Abuse Programs (RDAP) and Community Corrections Center
(CCC) placements (commonly called "halfway houses").
Insuring offenders are placed in a facility which can
provide the necessary level of health care is also
vitally important, and often a topic of discussion at

2
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sentencing.

* Alien Status - A recently sentenced offender's alien
status may significantly impact initial security level
and facility designations. Ideally, the PSR contains
verified information obtained directly, and recently,
from the Immigration and Naturalization Service (INS).

While the aforementioned areas are important to fulfilling the
Bureau's primary function of appropriately designating and
programming inmates, it is not clear that a Rule 32 amendment to
address these issues is warranted. Instead, the Bureau may more
effectively address these issues directly to the U.S. Probation
Office, or have them included as part of the Committee Notes.

How Does the Bureau Resolve Inmate Complaints Alleging PSR
Inaccuracles?

Unless an amendment or attachment directs otherwise, Bureau staff
ordinarily accept and rely on the PSR in making post-sentence
administration decisions. This is the case even if a PSR issue
was contested at sentencing, but left unresolved by the court as
not affecting the sentence imposed.

When alleged PSR inaccuracies exist, inmates normally notify
Bureau staff without delay. The challenged information may be
the basis for a designation, security level, or other programming
decision, or simply maintained in the inmate's central file
unattached to any specific Bureau decision. Whatever the case,
this often results in the inmate protesting the Bureau's related
decision, or challenging the mere fact that inaccurate
information exists in the Bureau's inmate record.

Bureau policy is two-fold when dealing with inmate challenges to
the accuracy of its inmate records. First, the Bureau exempted
itself from the Privacy Act of 1974's amendment provisions. See
2a C.F.R. § 16.97. As detailed therein, the Bureau may
legitimately deny inmate requests to "correct" its individual
inmate records. This is often the case when "correcting" the
information would require a labor intensive and extensive

Notwithstanding the Bureau's self-exemption from the
Privacy Act's amendment provisions, it has not exempted itself
(and probably cannot) from the Privacy Act's civil cause of
action for monetary damages under 5 U.S.C. § 552a(g)(4). See

3
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fact-finding process which would unreasonably disrupt Bureau
functions, and possibly fail to ever resolve the disputed issue.1

The second prong of Bureau policy requires staff to make
"reasonable" efforts to correct information which can be easily
verified. See Program Statement No. 1351.04, Release of
Information (January 8, 1997). Staff choose this avenue when the
inmate presents some credible evidence supporting the claimed
inaccuracy, and which staff can follow-up for verification. With
regards to PSR's, Bureau staff often forward the inmate's
information directly to the Probation Officer who authored the
report, requesting verification, Any response received is then
filed along with the PSR in the central file, Bureau staff do
not amend PSR's because they are written by probation officers
and considered court documents, If not amended by the author,
the most Bureau staff will do is attach a written statement to
the record detailing the inmate's objection.

Are the Proposed Changes to Rule 32 "Absolutely Essential?"

Judge Davis questions whether resolving all "material" PSR
issues, as suggested by the amendment language, is "absolutely
essential." You both provide valuable insight to the Standing
Committee's view that the ESR is primarily a tool for imposing
sentences, and only secondarily, or collaterally, a tool for
post-sentence administration.

Because the Bureau has no significant concerns with the current
Rule 32 process, we would not object to an amendment which does
not require court resolution of issues which only affect

Sellers v. Bureau of Prisons, 959 F.2d 307 (D.C. Cir. 1992). In
the D.C. Circuit, the elements of a title 5 U.S.C. § 552a(g) (4)
cause of action against the agency are as follows: (1) that the
agency failed to maintain sufficiently complete (or accurate)
records; (2) that adverse agency action resulted from the
incompleteness (or inaccuracy) of the records; and (3) that the
agency's failure to maintain the files in sufficient form was
done willfully or intentionally. White v. Office of Personnel
Management, 840 F.2d 85 (D.C. Cir. 1988). The Bureau defends
over one hundred such cases nationwide every year. Usually,
inmates are challenging designation and programming decisions
under the guise of a Privacy Act (g)(4) cause of action, and as
the result of "inaccurate" inmate records. These cases are
rarely, if ever, successful, but require significant Bureau
resources to defend.

4
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post-sentence administration. Nevertheless, in drafting
Committee Notes, or otherwise providing guidance to the courts,
we ask the Committee to recognize the Bureau's reliance on the
PSR as the primary information tool for administering the
sentence imposed. consequently, language to this effect in
Committee Notes to the Rule, or other court recommendations
drafted by the Administrative Office of the U.,S. Courts, would

assist the Bureau in fulfilling its mission. Please feel free to
consult us for assistance in drafting appropriate language.

Conclusion

As requested, Bureau staff are available to appear before the
Advisory Committee March 22 or 23, 2001. Two staff from the
Correctional Programs Divisions of the Central and Mid-Atlantic
Regional Offices are available to attend. Additionally, Paul W.
Layer, Assistant General Counsel, will attend. Please coordinate
this meeting with Paul by calling him at (202) 307-2105.
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ADVISORY COMMITTEE ON
FEDERAL RULES OF CRIMINAL PROCEDURE

PROPOSED AMENDMENTS TO RULE 4

I. SUMMARY OF COMMENTS: Rule 4

[To be completed]

II. LIST OF COMMENTATORS: Rule 4

CR-015 Judge Bernard Zimmerman, United States Magistrate Judge, United States
District Court, ND California, January 26, 2001

III. COMMENTS: Rule 4

Judge Bernard Zimmerman (CR-015)
United States Magistrate Judge
United States District Court, ND California
January 26, 2001

In a short comment, Judge Zimmerman urges the Committee to consider
amending Rule 4 to clarify the ability of the judge to issue warrants via facsimile
transmission.



ADVISORY COMMITTEE ON
FEDERAL RULES OF CRIMINAL PROCEDURE

PROPOSED AMENDMENTS TO RULE 5

I. SUMMARY OF COMMENTS: Rule 5

[To be completed]

II. LIST OF COMMENTATORS: Rule 5

CR-003 Guy Miller Struve (Committee on Fed. Courts, NY Bar Assn.), New York,
N.Y., September 28, 2000

CR-004 Judge Alan B. Johnson, D.Wyoming, Cheyenne, WY, October 4, 2000

CR-007 Jack E. Horsley, Esq., Matoon, Illinois, October 13, 2000

CR-009 Andrew M. Franck, Esq., Williamsburg, VA, November 8, 2000

CR-01I Judge Paul D. Borman, United States District Judge, Detroit, Michigan,
January 2, 2001

CR-013 Elizabeth Phillips Marsh, Professor of Law, ABA, Criminal Justice
Section, January 10, 2001

CR-015 Judge Bernard Zimmerman, United States Magistrate Judge, United States
District Court, ND California, January 26, 2001

CR-017 Judge Robin J. Cauthron, Chair, Committee on Defender Services,
Judicial Conference, January 30, 2001

CR-018 Judge Robert P. Murrian, United States Magistrate Judge, ED Tenn.,
February 5, 2001

CR-019 Judge Thomas W. Phillips, United States Magistrate Judge, ED Tenn.,
February 5, 2001

CR-022 Judge James E. Seibert, United States Magistrate Judge, Wheeling West
Virginia, February 7, 2001

CR-023 Judge William G. Hussmann, United States Magistrate Judge,
Indianapolis, Indiana, February 5, 2001
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CR-024 Judge Robert Collings, United States Magistrate Judge, Boston, Mass.'
February 14, 2001.

CR-025 Dean A. Stang, Federal Defender, Eastern District of Wisconsin,
Milwaukee, Wisc., February 12, 2001.

CR-026 Judge Michael J. Watanabe, United States Magistrate Judge, Denver,
Colorado, February 13, 2001

CR-027 Thomas W. Hillier, II, Federal Public Defender, Western District of
Washington, February 12, 2001

CR-029 Judge Cynthia Imbrogno, United States Magistrate Judge, Eastern District
of Washington, February 12, 2001

CR-030 Judge William A. Knox, United States Judge, February 13, 2001

CR-031 Judge Leslie G. Foschio, United States Magistrate Judge, Buffalo, New
York, February 13, 2001

CR-033 Larry Propes, Clerk of Court, United States District Court, South Carolina,
February 13, 2001

CR-034 Judge Lorenzo F. Garcia, United States Magistrate Judge, United States
District Court, Albuquerque, New Mexico, February 13, 2001

CR-035 Judge George P. Kazen, United States District Judge, Southern District of
Texas, February 13, 2001

CR-036 Donna A. Bucella, United States Attorney, Middle District of Florida,
Tampa, Florida, February 14, 2001

CR-037 Judge James E. Bredar, United States Magistrate Judge, United States
District Court for Maryland, February 13, 2001

CR-038 Judge John C. Coughenour, Chief Judge, United States District Court,
Western District of Washington, Seattle, Wash., February 6, 2001

CR-039 Judge Jerry A. Davis, United States Magistrate Judge, ND of Mississippi,
February 12, 2001

CR-040 Judge Janice M. Stewart, United States Magistrate Judge, Portland,
Oregon, February 12, 2001



Public Comments 3
Rule 5
February 2001

CR-041 Judge David Nuffer, United States Magistrate Judge, St George, Utah,
February 13, 2001

CR-042 Judge William Beaman, February 12, 2001

CR-043 Judge Susan K. Gauvey, United States Magistrate Judge, D. Maryland,
February 15, 2001

CR-044 Federal Magistrate Judges Association (Draft Report-Subject to Board
Ratification), February 15, 2001

CR-045 Judge Tommy Miller, United States Magistrate Judge, Eastern District of
Virginia (Law Student Comments from William and Mary Law School,
Williamsburg, Virginia), February 12, 2001

CR-046 Judge Ronald E. Longstaff, Chief Judge, Southern District
of Iowa, February 15, 2001

CR-047 Judge Catherine A. Walter, United States Magistrate Judge, Topeka,
Kansas, February 15, 2001

CR-048 Judge Mikel h. Williams, February 15, 2001

CR-049 Judge Richard A, Schell, Chief Judge, Eastern District of Texas,
Beaumont, Texas, February 12, 2001

CR-050 Fredric F. Kay, Federal Public Defender, District of Arizona, Tucson,
Arizona, February 15, 2001

CR-056 Mr. Ralph Martin, ABA Criminal Justice Section, Washington, DC,
March 2, 2001.

III. COMMENTS: Rule 5

Guy Miller Struve CR-003
On behalf of the Committee on Federal Courts, NY Bar Assn.
New York, N.Y.
September 28, 2000

Writing on behalf of the Federal Courts Committee of the New York City Bar
Association, Mr. Struve indicates that the Committee has a favorable impression of the
amendments generally. But it opposes the amendment to Rule 5 that would permit video
teleconferencing of initial appearances. He provides a long list of concerns, focusing
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primarily on the important need for the defense counsel and defendant to meet in person
and conduct critical business. The Committee does not object to using video
teleconferencing for arraignments under Rule 10. That procedure, he notes, is often a
formality. A rule 5 proceeding, on the other hand, is not a simple formality.

Judge Alan B. Johnson, CR-004
United States District Judge
D.Wyoming
Cheyenne, WY
October 4, 2000

Judge Johnson favors the proposed amendments to Rules 5, 5.1, 10, and 26 that
would permit greater use of video teleconferencing and transmission of live testimony.
He notes that in Wyoming the courts face problems with requiring prisoners and security
personnel to travel great distances for relatively short appearances. That process is
expensive and inefficient, given that at least two persons are detailed to transport
prisoners. He adds that such movements are usually on short notice and do not provide
an adequate opportunity for United States Marshals to screen and develop information on
the general health of the individual. This presents special problems in light of exposure to
resistant strains of tuberculosis. He notes that the Wyoming courts are equipped with
excellent technology to use video teleconferencing.

Jack E. Horsley, Esq. (CR-007)
Matoon, Illinois
October 13, 2000

Mr. Horsley recommends that Rule 5(d) be amended by adding the words "or any
other document," before the words "filed with it."

Andrew M. Franck, Esq.( CR-009)
Williamsburg, VA
November 8, 2000

Mr. Franck opposes the amendments to Rules 5, 10 and 43 that would permit
video teleconferencing-even if the defendant consents. First, he notes, because the
preliminary hearing and arraignment are administrative in nature, there is no practical
problem of permitting video teleconferencing. But it is important for the defendant to be
subjected to a personal appearance before the judge and realize the full impact of what he
is facing. Also, is important for the judge to observe the defendant personally. He
observes that there are always nuances involved in such proceedings and that it is critical
that both parties are in each other's presence.

Judge Paul D. Borman (CR-011)
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United States District Judge
Detroit, Michigan
January 2, 2001

Judge Borman has requested the opportunity to present testimony to the
Committee.

Elizabeth Phillips Marsh (CR-013)
Professor of Law
ABA, Criminal Justice Section
January 10, 2001

Professor Marsh has requested the opportunity to present testimony to the
Committee.

Judge Bernard Zimmerman (CR-015)
United States Magistrate Judge
United States District Court, ND California
January 26, 2001

Judge Zimmerman supports the amendments that would permit video
teleconferencing. In his view, the amendments are long overdue. He also urges the
Committee to consider amending Rule 4 to clarify the ability of the judge to issue
warrants via facsimile transmission.

Judge Robin J. Cauthron (CR-017)
Chair, Committee on Defender Services
Judicial Conference of the United States
January 30, 2001

Judge Cauthron notes that her predecessor, Judge Diamond, had expressed
concern in 1994 (when the Committee had last proposed video teleconferencing) that
costs would not be saved by implementing video teleconferencing. Although the
Committee's proposals were withdrawn pending the results of pilot programs, to date
there has not been an analysis of cost or quality concerns. She requests that the
Committee defer action on the video teleconferencing amendments until the Committee
on Defender Services can discuss the impact of those amendments.

Judge Robert P. Murrian (CR-018)
United States Magistrate Judge
Eastern District of Tennessee
February 5, 2001
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Judge Murrian supports the amendments that would provide for video
teleconferencing-with or without the defendant's consent. He believes, however, that
the judge should have the prerogative to require the defendant to appear in court. In his
division, considerable time and resources are spent transporting defendants eighteen
miles to the court for routine initial appearances and arraignments that are little more than
scheduling conferences.

Judge Thomas W. Phillips (CR-019)
United States Magistrate Judge
Eastern District of Tennessee
February 5, 2001

Judge Phillips writes that he agrees with the views of Judge Murrian, supra.

Judge James E. Seibert (CR-022)
United States Magistrate Judge
Northern District of West Virginia
Wheeling West Virginia
February 7, 2001

Judge Seibert strongly disagrees that the defendant should be allowed to
determine whether video teleconferencing is used. He notes that it is a two, three, or four
hour drive to the three other cities covered by the court and that it is often not possible to
plan far enough in advance to have all of the defendants at a particular location ready to
appear before the court. He notes that every lawyer and defendant who has appeared
before him by video conference has been "extremely grateful for the prompt hearing that
wastes neither time nor money of anyone." He states that he has never had any objection
to appearance by video conference. On another matter, he strongly agrees that portions
of Rules 32.1 and 40 belong in Rule 5.

Judge William G. Hussmann (CR-023)
United States Magistrate Judge
Indianapolis, Indiana
February 5, 2001

Judge Hussmann believes that video teleconferencing should occur only with the
consent of the defendant. Although initial proceedings, etc have limited importance, they
can have great impact on some practical issues. Because of increased caseloads and
crowded jails, it is common to hear complaints from defendants that they are unable to
talk to their lawyer or to talk to family members about bail or other pressing family
matters. Appearing in person often presents an opportunity for communication.
Although video technology has improved, in his view, it does not provide an appropriate
venue for communications between counsel and family.
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Judge Robert Collings(CR-024)
United States Magistrate Judge
Boston, Mass.
February 14, 2001.

Writing on behalf of Magistrate Judges Lawrence P. Cohen and Judith G. Dein,
Judge Collings offers a revision to proposed Rule 5(c)(2)(A). They suggest that that
provision be divided into two parts to deal with different situations. They approve of the
proposed revision that allows a person arrested in one district to be brought before a
magistrate judge in an adjacent district if the initial appearance can be held more
promptly in that district. They believe, however, that provision should be made to allow
a defendant arrested in one district to be brought before a magistrate in an adjacent
district "if the adjacent district is the district in which the prosecution is pending and if
the initial appearance will be held in that district on the same day as the arrest." In
summary, they suggest carving out a different rule when the adjacent district is the
district of prosecution.

Dean A. Stang (CR-025)
Federal Defender
Eastern District of Wisconsin
Milwaukee, Wisconsin
February 12, 2001.

Mr. Stang opposes the proposed amendments involving video teleconferencing.
He indicates that initial appearances and arraignments are not pro forma events and that
those proceedings provide both parties with an opportunity to discuss very important
matters. Using teleconferencing will result in lost plea bargains, early cooperation, and
prompt release decisions. He notes a number of practical problems that will arise and
that teleconferencing makes no practical accommodation for interpreters. Mr. Hillier
notes that he is not aware of any special danger to law enforcement officers or court
personnel by requiring in-court appearances. Further, teleconferencing will interfere with
the critical stages of forming an attorney-client relationship. Finally, teleconferencing
will undermine both the dignity of the federal courts and Sixth Amendment values.

Judge Michael J. Watanabe(CR-026)
United States Magistrate Judge
Denver, Colorado
February 13, 2001

Judge Watanabe briefly writes that he strongly favors use of video
teleconferencing. He states that he has used it in civil cases and that it works very well.

Thomas W. Hillier, II (CR-027)
Federal Public Defender
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Western District of Washington
February 12, 2001

Mr. Hillier presents a detailed objection to the video teleconferencing
amendments, on behalf or the Federal Public and Community Defenders. He notes that
the current practice works well and that the initial appearance is not a pro forma
proceeding. He presents a careful overview of the important decisions that are made in
the face-to-face meetings between the defendant, the defense counsel, and the prosecutor.
Those meetings, he asserts, assure prompt processing the case. Mr. Hillier believes that
video teleconferencing is impractical and presents difficult situations for both the
defendant and the defense counsel who must decide whether to remain at the courthouse,
with the judge and the prosecutor or travel to where the defendant is located. He notes
that the system is likely to result in increased costs and that no in-depth study has been
conducted. Further, he observes that in Rule 10, the ability of the defendant to waive
presence at the arraignment negates the need for teleconferencing in that rule. Finally, he
identifies a list of unresolved issues and urges the Committee to table its proposals
pending further study.

Judge Cynthia Imbrogno (CR-029)
United States Magistrate Judge
Eastern District of Washington
February 12, 2001

Judge Imbrogno enthusiastically supports the video teleconferencing
amendments. She writes that there are only two magistrate judges covering the Eastern
District of Washington and that they often drive over three hours (one way) to conduct
proceedings in other cities within the district. As a result, some duty stations are not
covered because of the need to spend time traveling. She notes that the technology is
sufficiently advanced to maintain the integrity of the proceedings. Defense counsel, she
writes, are very supportive of teleconferencing because it gives them greater flexibility in
scheduling. She would support video teleconferencing without requiring the defendant's
consent.

Judge William A. Knox (CR-030)
United States Judge
February 13, 2001

Judge Knox favors video teleconferencing. He says that he has used it in civil
proceedings, including trials, and finds it to be "reliable, practical, efficient, and [has had]
no difficulty protecting the rights of the parties. Judge Knox states that if the equipment
is poor it is a waste of time to use it.

Judge Leslie G. Foschio (CR-031)
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United States Magistrate Judge
Buffalo, New York
February 13, 2001

Judge Foschio favors video teleconferencing for arraignments, especially for
superseding arraignments, where the defendant has been already arraigned and bail has
been set.

Larry Propes (CR-033)
Clerk of Court
United States District Court, South Carolina
February 13, 2001

Mr. Propes indicates that the judges in both the Greenville and Florence divisions
are interested in using video teleconferencing for initial appearances because the
courthouses are not in convenient or close proximity to the county jails being used by the
US Marshals Service. He observes that if the rule requires the consent of the defendant,
few, if any, will consent. He therefore recommends that video teleconferencing not be
contingent on the defendant's consent.

Judge Lorenzo F. Garcia (CR-034)
United States Magistrate Judge
United States District Court
Albuquerque, New Mexico
February 13, 2001

Judge Garcia favors using video teleconferencing, especially for arraignments.
He notes that in New Mexico, a number of defendants are simply passing through the
state when they are arrested and bringing them back to court simply for an arraignment
can result in unnecessary costs; where the defendant is indigent, the court must direct
advancement of travel costs for the defendant. Judge Garcia also writes that he has had
experience with arraignment waivers in state court and that the system worked well.

Judge George P. Kazen (CR-035)
United States District Judge
Southern District of Texas
February 13, 2001

Judge Kazen believes that it is very important to provide for waiver of personal
appearance at initial proceedings (Rules 5, 10 and 43), either by written waiver or video
appearance. Citing his experience in a border court, in one of five districts they hear
almost 30 percent of the criminal cases for the entire nation. The initial arraignment is
largely perfunctory used to set a motions schedule. Most of the defendants plead not
guilty and are housed as many as 60 to 300 miles away from a courthouse. He notes that
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frequently the defendants reside at a distant location and if they are released, there are
problems in bringing them back for those proceedings. Judge Kazen observes that given
the considerable apprehension about this proposal, it would be prudent to adopt a
proposal that requires the defendant's consent.

Donna A. Bucella (CR-036)
United States Attorney
Middle District of Florida,
Tampa, Florida
February 14, 2001

Ms. Bucella observes that if the defendant is allowed to waive appearances at an
arraignment, the government's consent should be required. She also notes that the
Committee Note is ambiguous on just how video teleconferencing will be accomplished
for initial appearances. She adds that if the purpose of the amendments is to save money,
that the Committee ought to say so explicitly.

Judge James E. Bredar (CR-037)
United States Magistrate Judge
United States District Court for Maryland
February 13, 2001

Judge Bredar opposes the use of video teleconferencing. He believes that there is
much at stake in federal criminal cases and that the sooner the defendant understands the
gravity of his situation, the better. He adds that from his time as a public defender, there
nothing that helps to focus the mind than to walk into a federal courtroom. He believes
that the overall process will be "denigrated" by reducing those appearances to a television
experience.

Judge John C. Coughenour (CR-038)
Chief Judge, United States District Court
Western District of Washington
Seattle, Washington
February 6, 2001

Judge Coughenour opposes video teleconferencing in proposed Rules 5 and 10. In
his view, the solemnity and fairness of the defendant's appearance in court in the
presence of counsel and the judge far outweigh the security problems. The solution, he
notes, is heightened vigilance and not the sacrifice of cherished traditions. His views, he
notes, are based on his research into the issue: in 1990 he was a member of the Court
Administration and Case Management Committee which had supervised a pilot program.
As a result of that study, the Committee had believed strongly that video teleconferencing
seriously eroded the full and fair examination of facts and witnesses. He urges the
Committee to reject the amendments.
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Judge Jerry A. Davis (CR-039)
United States Magistrate Judge
ND of Mississippi
February 12, 2001

Judge Davis endorses video teleconferencing. He notes that state courts have
been using it for years and that he has been using it for prisoner cases for several years
and that there are no "downsides." He observed that it is useful for security purposes and
in rural areas. He concludes by noting that any perceived constitutional problems are
imagined, not real.

Judge Janice M. Stewart (CR-040)
United States Magistrate Judge
Portland, Oregon
February 12, 2001

Judge Steward favors the proposals for video teleconferencing. But due to
concerns about separating the defendant and defense counsel and the problems that that
creates, she believes video teleconferencing should be used only where the defendant
consents.

Judge David Nuffer (CR-041)
United States Magistrate Judge
St George, Utah
February 13, 2001

Judge Nuffer, a part time magistrate judge, strongly favors video
teleconferencing. In Utah he works 300 miles from the courthouse.

Judge William Beaman (CR-042)
February 12, 2001

Judge Beaman strongly approves of video teleconferencing, but would require the
defendant's consent.

Judge Susan K. Gauvey (CR-043)
United States Magistrate Judge
District of Maryland
February 15, 2001

Judge Gauvey recounts her experiences in the Maryland state courts with video
teleconferencing. She observed what she calls assembly line justice. The proceedings
were held in a large room and appeared surreal and chilling. There was no
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communication between the judge and the defendant. In contrast, in federal courts, all
parties are more focused and she is concerned that a judge could not pick up the subtle
hesitations or halting speech or odd manner that may be signs of impairment.

Federal Magistrate Judges Association (CR-044)
(Draft Report-Subject to Board Ratification)
February 15, 2001

The Magistrate Judges Association supports the proposed video teleconferencing.
The Association recounts the benefits of using such procedures and suggests that some of
the concerns about the erosion of the process might be addressed if the judge visits the
detention facility and determines if that facility as a room suitable for conducting
teleconferencing, along with a private telephone line and a room where the defendant can
consult in private with his or her attorney. The Association favors video conferencing
without requiring the defendant's consent.

Judge Tommy Miller (CR-045)
United States Magistrate Judge, Eastern District of Virginia
(Law Student Comments from William and Mary Law School,
Williamsburg, Virginia)
February 12, 2001

Judge Miller, a member of the Criminal Rules Committee, submitted ten written
comments from the law students in his Criminal Procedure class at William and Mary.
One of the students, Kimberly Marinoff, expresses concern about the video conferencing
provision. She believes that it "eviscerates the utility" of the proceedings "as a wake-up
call by insulating the accused from the physical presence of the judge." She concludes,
however, that if the amendment is to remain, she would support the alternate version that
requires the defendant's consent.

Another student, Tom Brzozowski, applauds the style changes to the rules, but
suggests that the Committee include a provision in Rule 5 that would make clear what the
remedy is for failure to comply with the timing requirements of the rule. He provides a
summary of the conflicting caselaw and statutory provisions and argues that whatever
remedy the Committee chooses would provide predictability to practitioners.

A third student, James Ewing, addresses the video teleconferencing provisions.
He cites the historical arguments for the right of the defendant to appear personally in
court and believes that even if a defendant consents to video teleconferencing, there may
be problems with the perception of fairness. Thus, video conferencing should be the
exception rather than the general rule, even where the defendant consents.

Judge Ronald E. Longstaff (CR-046)
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Chief Judge, Southern District of Iowa
February 15, 2001

On behalf of the judges of his district, Judge Longstaff indicates that they agree
with the comments submitted by Magistrate Judges Cohen, Dien, and Collings, supra
concerning taking defendants to a magistrate in an adjacent district. They also support
the changes for video teleconferencing and would comport to court technology
procedures already in place, including both districts in Iowa.

Judge Catherine A. Walter (CR-047)
United States Magistrate Judge
Topeka, Kansas
February 15, 2001

Although she has not used video teleconferencing, Judge Walter supports it use,
especially for initial appearances. She notes that the facility used to house pretrial
detainees (an hour's drive from her court) has recently installed videoconferencing
equipment. In her view the opportunity for the earliest time for the hearing is more
important than a face-to-face appearance before a judge. She notes that there have been
occasions where the availability of video conferencing would have resulted in an earlier
initial appearance.

Judge Mikel H. Williams (CR-048)
February 15, 2001

Judge Williams commends the Committee for its thorough reorganization of the
criminal rules and fully endorses the use of video teleconferencing for initial criminal
proceedings. He notes that for the last four years his courts have used such procedures
for initial criminal proceedings; they adopted the program because of concerns for serious
delays in scheduling the various parties for the hearings. The district court for Idaho
covers the entire state and the 400 miles distances make automobile transportation
impractical and air travel can be delayed by weather. Transporting the defendants
presents similar problems. He describes the process used in his district--the defendant is
taken to the closest federal courthouse where he meets his CJS counsel and within two or
three hours the defendant appears with counsel before the magistrate judge via video. He
cannot recall a single instance where the defendant objected to that procedure; he
considers the program to be a resounding success. The defendant's rights are
immediately addressed and the proceeding is conducted with the same formality as if the
defendant were in the judge's court. Although he would prefer to have a rule not
requiring the defendant's consent, he believes that obtaining consent is not a burden.

Judge Richard A, Schell (CR-049)
Chief Judge, Eastern District of Texas
Beaumont, Texas
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February 12, 2001

Judge Schell supports the proposed amendments for video teleconferencing.
Although he would prefer the version that does not require consent, a rule that requires
the defendant's consent is imminently reasonable. He urges the Committee to consider
extending video conferencing to pleas and sentencing. He notes the long distances
involved in his district and the fact that he has been used video teleconferencing for
several years for sentencing and for guilty pleas, with the defendant's consent.

Fredric F. Kay (CR-050)
Federal Public Defender, District of Arizona
Tucson, Arizona
February 15, 2001

Mr. Kay writes that in the District of Arizona there are four lawyers in his office
and that in FY 2000 they were appointed to represent about 8000 indigent defendants.
Many of those were immigration cases. He agrees with the views expressed by Mr. Tom
Hillier, supra, and strongly urges the Committee to reject the amendments. He knows of
no serious cost and security concerns that would support the proposed amendments and
that they should not outweigh the important aspects of having the defendant and counsel
appear personally before the judge. He has watched video proceedings in the state system
and has observed the defendant sitting by himself in a chair answering the judge's
questions. The judges he notes, may have questions about the defendant's capacity and
they have to ask a guard whether the defendant appears to be sober. Using video
conferencing is something that one might expect in a weird third world country where
there is no concept of presumption of innocence.

Mr. Ralph Martin (CR-056)
ABA, Criminal Justice Section
Washington, DC
March 2, 2001.

Mr. Martin, writing on behalf of the American Bar Association's Criminal Justice
Section, expresses opposition to the amendments to Rule 5, 10, and 43 that would permit
video teleconferencing. He notes first, that although the rule does not define video
teleconferencing, its use is increasing. He details a number of "costs" of requiring a
defendant to be physically present, and offers a number of reasons why Rules 5 and 10
should not permit video teleconferencing-at least not without consent of the defendant.
The biggest hurdle, he claims, is that use of video teleconferencing will adversely impact
on the ability of the defendant to confer with counsel. He indicates that if the Committee
is going to proceed with video teleconferencing, that the ABA would recommend that it
be done only with the consent of the defendant.
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I. SUMMARY OF COMMENTS: Rule 5.1

[To be completed]

II. LIST OF COMMENTATORS: Rule 5.1

CR-004 Judge Alan B. Johnson, United States District Judge, D. Wyoming
Cheyenne, WY, October 4, 2000

CR-005 Professor Harry I. Subin, New York Univ. of Law, New York, N.Y.,
October 6, 2000.

CR-0 Il Judge Paul D. Borman, United States District Judge, Detroit, Michigan,
January 2, 2001

CR-013 Elizabeth Phillips Marsh, Professor of Law, ABA, Criminal Justice
Section, January 10, 2001

CR-044 Federal Magistrate Judges Association (Draft Report-Subject to Board
Ratification), February 15, 2001

III. COMMENTS: Rule 5.1

Judge Alan B. Johnson, CR-004
United States District Judge
D. Wyoming
Cheyenne, WY
October 4, 2000

Judge Johnson favors the proposed amendments to Rules 5, 5. 1, 10, and 26 that
would permit greater use of video teleconferencing and transmission of live testimony.
He notes that in Wyoming the courts face problems with requiring prisoners and security
personnel to travel great distances for relatively short appearances. That process is
expensive and inefficient, given that at least two persons are detailed to transport
prisoners. He adds that such movements are usually on short notice and do not provide
an adequate opportunity for United States Marshals to screen and develop information on
the general health of the individual. This presents special problems in light of exposure to
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resistant strains of tuberculosis. He notes that the Wyoming courts are equipped withexcellent technology to use video teleconferencing.

Professor Harry I. Subin (CR-005)
New York Univ. of Law
New York, N.Y.
October 6, 2000.

Professor Subin has no objection to the language of Rule 5.1, but urges theCommittee to confront the fact that the hearing itself is virtually irrelevant in currentpractice, especially in large urban areas where grand juries are constantly in session. Theprosecutor and avoid the need for a Rule 5.1 hearing by simply presenting the case to agrand jury. He suggests that if the Committee agrees that the ability of a defendant topresent an adversarial challenge to the government's case, then it should make thehearing available to the defendant.

Judge Paul D. Borman (CR-011)
United States District Judge
Detroit, Michigan
January 2, 2001

Judge Borman has requested the opportunity to present testimony to theCommittee.

Elizabeth Phillips Marsh (CR-013)
Professor of Law
ABA, Criminal Justice Section
January 10, 2001

Professor Marsh has requested the opportunity to present testimony to theCommittee.

Federal Magistrate Judges Association (CR-044)
(Draft Report-Subject to Board Ratification)
February 15, 2001

The Association also supports the substantive amendment to Rule 5.1 that wouldpermit magistrate judge to grant a continuance without the consent of the defendant--achange it has supported since 1996.
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PROPOSED AMENDMENTS TO RULE 6

1. SUMMARY OF COMMENTS: Rule 6

[To be completed]

II. LIST OF COMMENTATORS: Rule 6

CR-020 Cathy Stegman, Law Clerk, United States District Court, Nebraska,
February 7, 2001

III. COMMENTS: Rule 6

Cathy Stegman (CR-020)
Law Clerk
United States District Court, Nebraska
February 7, 2001

Ms. Stegman states that proposed Rule 6(a) is not gender neutral. The rule, shesays, assumes that all judges are male.
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FEDERAL RULES OF CRIMINAL PROCEDURE

PROPOSED AMENDMENTS TO RULE 7

I. SUMMARY OF COMMENTS: Rule 7

[To be completed]

II. LIST OF COMMENTATORS: Rule 7

CR-045 Judge Tommy Miller, United States Magistrate Judge, Eastern District of
Virginia (Law Student Comments from William and Mary Law School,
Williamsburg, Virginia), February 12, 2001

III. COMMENTS: Rule 7

Judge Tommy Miller (CR-045)
United States Magistrate Judge, Eastern District of Virginia
(Law Student Comments from William and Mary Law School,
Williamsburg, Virginia)
February 12, 2001

Judge Miller, a member of the Criminal Rules Committee, submitted ten writtencomments from the law students in his Criminal Procedure class at William and Mary.One of the students, James Ewing, notes a possible inconsistency in Rule 7(b) with thevideo teleconferencing provisions in Rules 5 and 10. He observes that Rule 7(b) providesthat a defendant may be prosecuted for a felony on an information, if the defendantwaives the right to an indictment in open court. He questions whether "in open court"could include video teleconferencing. He notes that the Committee Notes are silent onthis point.



ADVISORY COMMITTEE ON
FEDERAL RULES OF CRIMINAL PROCEDURE

PROPOSED AMENDMENTS TO RULE 9

I. SUMMARY OF COMMENTS: Rule 9

[To be completed]

II. LIST OF COMMENTATORS: Rule 9

CR-022 Judge James E. Seibert, Magistrate Judge, Wheeling West Virginia,
February 7, 2001

CR-042 Judge William Beaman, February 12, 2001

III. COMMENTS: Rule 9

Judge James E. Seibert (CR-022)
United States Magistrate Judge
Northern District of West Virginia
Wheeling West Virginia
February 7, 2001

Judge Seibert agrees with the change in Rule 9(b)(1). But he points out that he has"lost" some defendants because other magistrate judges viewed the risk of flight
differently.

Judge William Beaman (CR-042)
February 12, 2001

Judge Beaman disagrees with the deletion of the last sentence of Rule 9(b)(1). Henotes that if the warrant is executed out of the district, the magistrate should have some
indication what the charging district believes the bail should be.
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FEDERAL RULES OF CRIMINAL PROCEDURE

PROPOSED AMENDMENTS TO RULE 10

I. SUMMARY OF COMMENTS: Rule 10

II. LIST OF COMMENTATORS: Rule 10

CR-004 Judge Alan B. Johnson, United States District Judge, D. Wyoming
Cheyenne, WY, October 4, 2000

CR-009 Andrew M. Franck, Esq., Williamsburg, VA, November 8, 2000

CR-011 Judge Paul D. Borman, United States District Judge, Detroit, Michigan,
January 2, 2001

CR-012 Richard D. Friedman, Professor of Law, Univ. of Michigan,
January 8, 2001

CR-013 Elizabeth Phillips Marsh, Professor of Law, ABA, Criminal Justice
Section, January 10, 2001

CR-015 Judge Bernard Zimmerman, United States Magistrate Judge, United StatesDistrict Court, ND California, January 26, 2001

CR-017 Judge Robin J. Cauthron, Chair, Committee on Defender Services,
Judicial Conference, January 30, 2001

CR-018 Judge Robert P. Murrian, United States Magistrate Judge, ED Tenn.,
February 5, 2001

CR-019 Judge Thomas W. Phillips, United States Magistrate Judge, ED Tenn.,February 5, 2001

CR-022 Judge James E. Seibert, Magistrate Judge, Wheeling West Virginia,
February 7, 2001
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CR-023 Judge William G. Hussmann, United States Magistrate Judge,
Indianapolis, Indiana, February 5, 2001

CR-025 Dean A. Stang, Federal Defender, Eastern District of Wisconsin,
Milwaukee, Wisc., February 12, 2001.

CR-026 Judge Michael J. Watanabe, United States Magistrate Judge, Denver,
Colorado, February 13, 2001

CR-027 Thomas W. Hillier, II, Federal Public Defender, Western District of
Washington, February 12, 2001

CR-029 Judge Cynthia Imbrogno, United States Magistrate Judge, Eastern District
of Washington, February 12, 2001

CR-030 Judge William A. Knox, United States Judge, February 13, 2001

CR-031 Judge Leslie G. Foschio, United States Magistrate Judge, Buffalo, New
York, February 13, 2001

CR-033 Larry Propes, Clerk of Court, United States District Court, South Carolina,
February 13, 2001

CR-034 Judge Lorenzo F. Garcia, United States Magistrate Judge, United States
District Court, Albuquerque, New Mexico, February 13, 2001

CR-035 Judge George P. Kazen, United States District Judge, Southern District of
Texas, February 13, 2001

CR-036 Donna A. Bucella, United States Attorney, Middle District of Florida,
Tampa, Florida, February 14, 2001

CR-037 Judge James E. Bredar, United States Magistrate Judge, United States
District Court for Maryland, February 13, 2001

CR-038 Judge John C. Coughenour, Chief Judge, United States District Court,
Western District of Washington, Seattle, Wash., February 6, 2001

CR-039 Judge Jerry A. Davis, United States Magistrate Judge, ND of Mississippi,
February 12, 2001

CR-040 Judge Janice M. Stewart, United States Magistrate Judge, Portland,
Oregon, February 12, 2001
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CR-041 Judge David Nuffer, United States Magistrate Judge, St George, Utah,
February 13, 2001

CR-042 Judge William Beaman, February 12, 2001

CR-043 Judge Susan K. Gauvey, United States Magistrate Judge, D. Maryland,
February 15, 2001

CR-044 Federal Magistrate Judges Association (Draft Report-Subject to Board
Ratification), February 15, 2001

CR-045 Judge Tommy Miller, United States Magistrate Judge, Eastern District of
Virginia (Law Student Comments from William and Mary Law School,
Williamsburg, Virginia), February 12, 2001

CR-047 Judge Catherine A. Walter, United States Magistrate Judge, Topeka,
Kansas, February 15, 2001

CR-048 Judge Mikel H. Williams, February 15, 2001

CR-049 Judge Richard A, Schell, Chief Judge, Eastern District of Texas,
Beaumont, Texas, February 12, 2001

CR-050 Fredric F. Kay, Federal Public Defender, District of Arizona, Tucson,
Arizona, February 15, 2001

CR-056 Mr. Ralph Martin, ABA Criminal Justice Section, Washington, DC,
March 2, 2001.

III. COMMENTS: Rule 10

Judge Alan B. Johnson, CR-004
United States District Judge
D. Wyoming
Cheyenne, WY
October 4, 2000

Judge Johnson favors the proposed amendments to Rules 5, 5.1, 10, and 26 thatwould permit greater use of video teleconferencing and transmission of live testimony.He notes that in Wyoming the courts face problems with requiring prisoners and securitypersonnel to travel great distances for relatively short appearances. That process isexpensive and inefficient, given that at least two persons are detailed to transport
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prisoners. He adds that such movements are usually on short notice and do not provide
an adequate opportunity for United States Marshals to screen and develop information on
the general health of the individual. This presents special problems in light of exposure to
resistant strains of tuberculosis. He notes that the Wyoming courts are equipped with
excellent technology to use video teleconferencing.

Andrew M. Franck, Esq.( CR-009)
Williamsburg, VA
November 8, 2000

Mr. Franck opposes the amendments to Rules 5, 10 and 43 that would permit
video teleconferencing-even if the defendant consents. First, he notes, because the
preliminary hearing and arraignment are administrative in nature, there is no practical
problem of permitting video teleconferencing. But it is important for the defendant to be
subjected to a personal appearance before the judge and realize the full impact of what he
is facing. Also, is important for the judge to observe the defendant personally. He
observes that there are always nuances involved in such proceedings and that it is critical
that both parties are in each other's presence.

Judge Paul D. Borman (CR-011)
United States District Judge
Detroit, Michigan
January 2, 2001

Judge Borman has requested the opportunity to present testimony to the
Committee.
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Committee to consider amending Rule 4 to clarify the ability of the judge to issue
warrants via facsimile transmission.

Judge Robin J. Cauthron (CR-017)
Chair, Committee on Defender Services
Judicial Conference of the United States
January 30, 2001

Judge Cauthron notes that her predecessor, Judge Diamond, had expressed
concern in 1994 (when the Committee had last proposed video teleconferencing) that
costs would not be saved by implementing video teleconferencing. Although the
Committee's proposals were withdrawn pending the results of pilot programs, to date
there has not been an analysis of cost or quality concerns. She requests that the
Committee defer action on the video teleconferencing amendments until the Committee
on Defender Services can discuss the impact of those amendments.

Judge Robert P. Murrian (CR-018)
United States Magistrate Judge
Eastern District of Tennessee
February 5, 2001

Judge Murrian supports the amendments that would provide for video
teleconferencing-with or without the defendant's consent. He believes, however, that
the judge should have the prerogative to require the defendant to appear in court. In his
division, considerable time and resources are spent transporting defendants eighteen
miles to the court for routine initial appearances and arraignments that are little more than
scheduling conferences.

Judge Thomas W. Phillips (CR-019)
United States Magistrate Judge
Eastern District of Tennessee
February 5, 2001
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plan far enough in advance to have all of the defendants at a particular location ready to
appear before the court. He notes that every lawyer and defendant who has appeared
before him by video conference has been "extremely grateful for the prompt hearing that
wastes neither time nor money of anyone." He states that he has never had any objection
to appearance by video conference.

Judge William G. Hussmann (CR-023)
United States Magistrate Judge
Indianapolis, Indiana
February 5, 2001

Judge Hussmann believes that video teleconferencing should occur only with the
consent of the defendant. Although initial proceedings, etc have limited importance, they
can have great impact on some practical issues. Because of increased caseloads and
crowded jails, it is common to hear complaints from defendants that they are unable to
talk to their lawyer or to talk to family members about bail or other pressing family
matters. Appearing in person often presents an opportunity for communication.
Although video technology has improved, in his view, it does not provide an appropriate
venue for communications between counsel and family.

Dean A. Stang (CR-025)
Federal Defender
Eastern District of Wisconsin
Milwaukee, Wisconsin
February 12, 2001.

Mr. Stang opposes the proposed amendments involving video teleconferencing.
He indicates that initial appearances and arraignments are not pro forma events and that
those proceedings provide both parties with an opportunity to discuss very important
matters. Using teleconferencing will result in lost plea bargains, early cooperation, and
prompt release decisions. He notes a number of practical problems that will arise and
that teleconferencing makes no practical accommodation for interpreters. Mr. Hillier
notes that he is not aware of any special danger to law enforcement officers or court
personnel by requiring in-court appearances. Further, teleconferencing will interfere with
the critical stages of forming an attorney-client relationship. Finally, teleconferencing
will undermine both the dignity of the federal courts and Sixth Amendment values.

Judge Michael J. Watanabe(CR-026)
United States Magistrate Judge
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Thomas W. Hillier, II (CR-027)
Federal Public Defender
Western District of Washington
February 12, 2001

Mr. Hillier presents a detailed objection to the video teleconferencing
amendments, on behalf or the Federal Public and Community Defenders. He notes that
the current practice works well and that the initial appearance is not a pro forma
proceeding. He presents a careful overview of the important decisions that are made in
the face-to-face meetings between the defendant, the defense counsel, and the prosecutor.
Those meetings, he asserts, assure prompt processing the case. Mr. Hillier believes that
video teleconferencing is impractical and presents difficult situations for both the
defendant and the defense counsel who must decide whether to remain at the courthouse,
with the judge and the prosecutor or travel to where the defendant is located. He notes
that the system is likely to result in increased costs and that no in-depth study has been
conducted. Further, he observes that in Rule 10, the ability of the defendant to waive
presence at the arraignment negates the need for teleconferencing in that rule. Finally, he
identifies a list of unresolved issues and urges the Committee to table its proposals
pending further study.

Judge Cynthia Imbrogno (CR-029)
United States Magistate Judge
Eastern District of Washington
February 12, 2001

Judge Imbrogno enthusiastically supports the video teleconferencing
amendments. She writes that there are only two magistrate judges covering the Eastern
District of Washington and that they often drive over three hours (one way) to conduct
proceedings in other cities within the district. As a result, some duty stations are not
covered because of the need to spend time traveling. She notes that the technology is
sufficiently advanced to maintain the integrity of the proceedings. Defense counsel, she
writes, are very supportive of teleconferencing because it gives them greater flexibility in
scheduling. She would support video teleconferencing without requiring the defendant's
consent.

Judge William A. Knox (CR-030)
United States Judge
February 13, 2001

Judge Knox favors video teleconferencing. He says that he has used it in civil
proceedings, including trials, and finds it to be "reliable, practical, efficient, and [has had]
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no difficulty protecting the rights of the parties. Judge Knox states that if the equipment
is poor it is a waste of time to use it.

Judge Leslie G. Foschio (CR-031)
United States Magistrate Judge
Buffalo, New York
February 13, 2001

Judge Foschio favors video teleconferencing for arraignments, especially for
superseding arraignments, where the defendant has been already arraigned and bail has
been set.

Larry Propes (CR-033)
Clerk of Court
United States District Court, South Carolina
February 13, 2001

Mr. Propes indicates that the judges in both the Greenville and Florence divisions
are interested in using video teleconferencing for initial appearances because the
courthouses are not in convenient or close proximity to the county jails being used by the
US Marshals Service. He observes that if the rule requires the consent of the defendant,
few, if any, will consent. He therefore recommends that video teleconferencing not be
contingent on the defendant's consent.

Judge Lorenzo F. Garcia (CR-034)
United States Magistrate Judge
United States District Court
Albuquerque, New Mexico
February 13, 2001

Judge Garcia favors using video teleconferencing, especially for arraignments.
He notes that in New Mexico, a number of defendants are simply passing through the
state when they are arrested and bringing them back to court simply for an arraignment
can result in unnecessary costs; where the defendant is indigent, the court must direct
advancement of travel costs for the defendant. Judge Garcia also writes that he has had
experience with arraignment waivers in state court and that the system worked well.

Judge George P. Kazen (CR-035)
United States District Judge
Southern District of Texas
February 13, 2001

Judge Kazen believes that it is very important to provide for waiver of personal
appearance at initial proceedings (Rules 5, 10 and 43), either by written waiver or video
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appearance. Citing his experience in a border court, in one of five districts they hear
almost 30 percent of the criminal cases for the entire nation. The initial arraignment is
largely perfunctory used to set a motions schedule. Most of the defendants plead not
guilty and are housed as many as 60 to 300 miles away from a courthouse. He notes that
frequently the defendants reside at a distant location and if they are released, there are
problems in bringing them back for those proceedings. Judge Kazen observes that given
the considerable apprehension about this proposal, it would be prudent to adopt a
proposal that requires the defendant's consent.

Donna A. Bucella (CR-036)
United States Attorney
Middle District of Florida,
Tampa, Florida
February 14, 2001

Ms. Bucella observes that if the defendant is allowed to waive appearances at an
arraignment, the government's consent should be required. She also notes that the
Committee Note is ambiguous on just how video teleconferencing will be accomplished
for initial appearances. She adds that if the purpose of the amendments is to save money,
that the Committee ought to say so explicitly.

Judge James E. Bredar (CR-037)
United States Magistrate Judge
United States District Court for Maryland
February 13, 2001

Judge Bredar opposes the use of video teleconferencing. He believes that there is
much at stake in federal criminal cases and that the sooner the defendant understands the
gravity of his situation, the better. He adds that from his time as a public defender, there
nothing that helps to focus the mind than to walk into a federal courtroom. He believes
that the overall process will be "denigrated" by reducing those appearances to a television
experience.

Judge John C. Coughenour (CR-038)
Chief Judge, United States District Court
Western District of Washington
Seattle, Washington
February 6, 2001

Judge Coughenour opposes video teleconferencing in proposed Rules 5 and 10. In
his view, the solemnity and fairness of the defendant's appearance in court in the
presence of counsel and the judge far outweigh the security problems. The solution, he
notes, is heightened vigilance and not the sacrifice of cherished traditions. His views, he
notes, are based on his research into the issue: in 1990 he was a member of the Court
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Administration and Case Management Committee which had supervised a pilot program.
As a result of that study, the Committee had believed strongly that video teleconferencing
seriously eroded the full and fair examination of facts and witnesses. He urges the
Committee to reject the amendments.

Judge Jerry A. Davis (CR-039)
United States Magistrate Judge
ND of Mississippi
February 12, 2001

Judge Davis endorses video teleconferencing. He notes that state courts have
been using it for years and that he has been using it for prisoner cases for several years
and that there are no "downsides." He observed that it is useful for security purposes and
in rural areas. He concludes by noting that any perceived constitutional problems are
imagined, not real.

Judge Janice M. Stewart (CR-040)
United States Magistrate Judge
Portland, Oregon
February 12, 2001

Judge Steward favors the proposals for video teleconferencing. But due to
concerns about separating the defendant and defense counsel and the problems that that
creates, she believes video teleconferencing should be used only where the defendant
consents.

Judge David Nuffer (CR-041)
United States Magistrate Judge
St George, Utah
February 13, 2001

Judge Nuffer, a part time magistrate judge, strongly favors video
teleconferencing. In Utah he works 300 miles from the courthouse.

Judge William Beaman (CR-042)
February 12, 2001

Judge Beaman strongly approves of video teleconferencing, but would require the
defendant's consent.

Judge Susan K. Gauvey (CR-043)
United States Magistrate Judge
District of Maryland
February 15, 2001
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Judge Gauvey recounts her experiences in the Maryland state courts with video
teleconferencing. She observed what she calls assembly line justice. The proceedings
were held in a large room and appeared surreal and chilling. There was no
communication between the judge and the defendant. In contrast, in federal courts, all
parties are more focused and she is concerned that a judge could not pick up the subtle
hesitations or halting speech or odd manner that may be signs of impairment.

Federal Magistrate Judges Association (CR-044)
(Draft Report-Subject to Board Ratification)
February 15, 2001

The Magistrate Judges Association supports the proposed video teleconferencing.
The Association recounts the benefits of using such procedures and suggests that some of
the concerns about the erosion of the process might be addressed if the judge visits the
detention facility and determines if that facility as a room suitable for conducting
teleconferencing, along with a private telephone line and a room where the defendant can
consult in private with his or her attorney. The Association favors video conferencing
without requiring the defendant's consent.

The Association also supports the proposed amendment that would permit a
defendant to waive appearance at the arraignment. It notes that other rules already
provide for waiver of various proceedings and rights. For example, Rule 40 (removal
proceeding) and Rule II (guilty plea waives various constitutional rights).

Judge Tommy Miller (CR-045)
United States Magistrate Judge, Eastern District of Virginia
(Law Student Comments from William and Mary Law School,
Williamsburg, Virginia)
February 12, 2001

Judge Miller, a member of the Criminal Rules Committee, submitted ten written
comments from the law students in his Criminal Procedure class at William and Mary.
One of the students, David S. Johnson, is opposed to using video teleconferencing. He
notes a number of obstacles that the courts will face, including delays in transmission. He
believes that the amendment is "before its time." Only when the technology has
advanced further should the amendment be adopted.

A second student, Kimberly Marinoff, expresses concern about the video
conferencing provision. She believes that it "eviscerates the utility" of the proceedings
"as a wake-up call by insulating the accused from the physical presence of the judge."
She concludes, however, that if the amendment is to remain, she would support the
alternate version that requires the defendant's consent.
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Tom Brzozowski, another student, applauds the style changes to the rules, but
suggests that the Committee include a provision in Rule 5 that would make clear what the
remedy is for failure to comply with the timing requirements of the rule. He provides a
summary of the conflicting caselaw and statutory provisions and argues that whatever
remedy the Committee chooses would provide predictability to practitioners.

A fourth student, James Ewing, addresses the video teleconferencing provisions.
He cites the historical arguments for the right of the defendant to appear personally in
court and believes that even if a defendant consents to video teleconferencing, there may
be problems with the perception of fairness. Thus, video conferencing should be the
exception rather than the general rule, even where the defendant consents.

Judge Ronald E. Longstaff (CR-046)
Chief Judge, Southern District of Iowa
February 15, 2001

On behalf of the judges of his district, Judge Longstaff indicates that they agree
with the comments submitted by Magistrate Judges Cohen, Dien, and Collings, supra
concerning taking defendants to a magistrate in an adjacent district. They also support
the changes for video teleconferencing and would comport to court technology
procedures already in place, including both districts in Iowa.

Judge Catherine A. Walter (CR-047)
United States Magistrate Judge
Topeka, Kansas
February 15, 2001

Although she has not used video teleconferencing, Judge Walter supports it use,
especially for initial appearances. She notes that the facility used to house pretrial
detainees (an hour's drive from her court) has recently installed videoconferencing
equipment. In her view the opportunity for the earliest time for the hearing is more
important than a face-to-face appearance before a judge. She notes that there have been
occasions where the availability of video conferencing would have resulted in an earlier
initial appearance.

Judge Mikel H. Williams (CR-048)
February 15, 2001

Judge Williams commends the Committee for its thorough reorganization of the
criminal rules and fully endorses the use of video teleconferencing for initial criminal
proceedings. He notes that for the last four years his courts have used such procedures
for initial criminal proceedings; they adopted the program because of concerns for serious
delays in scheduling the various parties for the hearings. The district court for Idaho
covers the entire state and the 400 miles distances make automobile transportation



Public Comments 13
Rule 10
February 2001

impractical and air travel can be delayed by weather. Transporting the defendants
presents similar problems. He describes the process used in his district--the defendant is
taken to the closest federal courthouse where he meets his CJS counsel and within two or
three hours the defendant appears with counsel before the magistrate judge via video. He
cannot recall a single instance where the defendant objected to that procedure; he
considers the program to be a resounding success. The defendants rights are immediately
addressed and the proceeding is conducted with the same formality as if the defendant
were in the judge's court. Although he would prefer to have a rule not requiring the
defendant's consent, he believes that obtaining consent is not a burden.

Judge Richard A, Schell (CR-049)
Chief Judge, Eastern District of Texas
Beaumont, Texas
February 12, 2001

Judge Schell supports the proposed amendments for video teleconferencing.
Although he would prefer the version that does not require consent, a rule that requires
the defendant's consent is imminently reasonable. He urges the Committee to consider
extending video conferencing to pleas and sentencing. He notes the long distances
involved in his district and the fact that he has been used video teleconferencing for
several years for sentencing and for guilty pleas, with the defendant's consent.

Fredric F. Kay (CR-050)
Federal Public Defender, District of Arizona
Tucson, Arizona
February 15, 2001

Mr. Kay writes that in the District of Arizona there are four lawyers in his office
and that in FY 2000 they were appointed to represent about 8000 indigent defendants.
Many of those were immigration cases. He agrees with the views expressed by Mr. Tom
Hillier, supra, and strongly urges the Committee to reject the amendments. He knows of
no serious cost and security concerns that would support the proposed amendments and
that they should not outweigh the important aspects of having the defendant and counsel
appear personally before the judge. He has watched video proceedings in the state system
and has observed the defendant sitting by himself in a chair answering the judge's
questions. The judges he notes, may have questions about the defendant's capacity and
they have to ask a guard whether the defendant appears to be sober. Using video
conferencing is something that one might expect in a weird third world country where
there is no concept of presumption of innocence.
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Mr. Ralph Martin (CR-056)
ABA, Criminal Justice Section
Washington, DC
March 2, 2001.

Mr. Martin, writing on behalf of the American Bar Association's Criminal Justice
Section, expresses opposition to the amendments to Rule 5, 10, and 43 that would permit
video teleconferencing. He notes first, that although the rule does not define video
teleconferencing, its use is increasing. He details a number of "costs" of requiring a
defendant to be physically present, and offers a number of reasons why Rules 5 and 10
should not permit video teleconferencing-at least not without consent of the defendant.
The biggest hurdle, he claims, is that use of video teleconferencing will adversely impact
on the ability of the defendant to confer with counsel. He indicates that if the Committee
is going to proceed with video teleconferencing, that the ABA would recommend that it
be done only with the consent of the defendant.
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I. SUMMARY OF COMMENTS: Rule 12.1
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II. LIST OF COMMENTATORS: Rule 12.1

CR-045 Judge Tommy Miller, United States Magistrate Judge, Eastern District of
Virginia (Law Student Comments from William and Mary Law School,
Williamsburg, Virginia), February 12, 2001

III. COMMENTS: Rule 12.1

Judge Tommy Miller (CR-045)
United States Magistrate Judge, Eastern District of Virginia
(Law Student Comments from William and Mary Law School,
Williamsburg, Virginia)
February 12, 2001

Judge Miller, a member of the Criminal Rules Committee, submitted ten written
comments from the law students in his Criminal Procedure class at William and Mary.
One of the students, Kimberly Marinoff, observes that the Committee Note reference to
the fact that requiring the parties to provide phone numbers of alibi witnesses should not
really be viewed as a major change. In her view this is only a nominal increase,
considering our telephone-driven society. She also states that the requirement that the
parties be notified of the information may be problematic if both the defendant and the
defense counsel are not served. Finally, she believes that the revised version of the rule is
an improvement.
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I. SUMMARY OF COMMENTS: Rule 12.2
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II. LIST OF COMMENTATORS: Rule 12.2

CR-045 Judge Tommy Miller, United States Magistrate Judge, Eastern District of
Virginia (Law Student Comments from William and Mary Law School,
Williamsburg, Virginia), February 12, 2001

III. COMMENTS: Rule 12.2

Judge Tommy Miller (CR-045)
United States Magistrate Judge, Eastern District of Virginia
(Law Student Comments from William and Mary Law School,
Williamsburg, Virginia)
February 12, 2001

Judge Miller, a member of the Criminal Rules Committee, submitted ten written
comments from the law students in his Criminal Procedure class at William and Mary.
One of the students, LaRona Owens believes that the revised version of Rule 12.2 is pro-
government and will frustrate a defendant's opportunities to raise the insanity defense.
This is demonstrated, she notes, by the restrictions on the judge's discretion to permit the
defendant to present evidence of insanity if the defendant does not meet the notice
requirements of the rule.
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L SUMMARY OF COMMENTS: Rule 23
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H. LIST OF COMMENTATORS: Rule 23

CR-045 Judge Tommy Miller, United States Magistrate Judge, Eastern District of
Virginia (Law Student Comments from William and Mary Law School,
Williamsburg, Virginia), February 12, 2001

IHL COMMENTS: Rule 23

Judge Tommy Miller (CR-045)
United States Magistrate Judge, Eastern District of Virginia
(Law Student Comments from William and Mary Law School,
Williamsburg, Virginia)
February 12, 2001

Judge Miller, a member of the Criminal Rules Committee, submitted ten written
comments from the law students in his Criminal Procedure class at William and Mary.
One of the students, Jeremy Bell, has written a paper in support of his argument that Rule
23 should specify with clarity when a defendant is entitled to a jury trial. Although the
failure of Rule 23(a) to address that issue could be understandable considering that the
caselaw was in flux, the problems are now pretty well settled and amending Rule 23(a) to
address that issue would further the intended purpose of the rules.
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PROPOSED AMENDMENTS TO RULE 26

I. SUMMARY OF COMMENTS: Rule 26

[To be completed]

II. LIST OF COMMENTATORS: Rule 26

CR-004 Judge Alan B. Johnson, United States District Judge, D. Wyoming
Cheyenne, WY, October 4, 2000

CR-01I Judge Paul D. Borman, United States District Judge, Detroit, Michigan,
January 2, 2001

CR-012 Richard D. Friedman, Professor of Law, Univ. of Michigan,
January 8, 2001

CR-013 Elizabeth Phillips Marsh, Professor of Law, ABA, Criminal Justice
Section, January 10, 2001

CR-014 Professor John B. Mitchell, Assoc. Prof. of Law, Seattle Univ.,
January 8, 2001

CR-044 Federal Magistrate Judges Association (Draft Report-Subject to Board
Ratification), February 15, 2001

CR-045 Judge Tommy Miller, United States Magistrate Judge, Eastern District of
Virginia (Law Student Comments from William and Mary Law School,
Williamsburg, Virginia), February 12, 2001

CR-056 Mr. Ralph Martin, ABA Criminal Justice Section, Washington, DC,
March 2, 2001.

CR-057 Mr. Kent S. Scheidegger, Criminal Justice Legal Foundation, Sacramento,
CA, March 16, 2001

III. COMMENTS: Rule 26

Judge Alan B. Johnson, CR-004
United States District Judge
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D. Wyoming
Cheyenne, WY
October 4, 2000

Judge Johnson favors the proposed amendments to Rules 5, 5.1, 10, and 26 that
would permit greater use of video teleconferencing and transmission of live testimony.
He notes that in Wyoming the courts face problems with requiring prisoners and security
personnel to travel great distances for relatively short appearances. That process is
expensive and inefficient, given that at least two persons are detailed to transport
prisoners. He adds that such movements are usually on short notice and do not provide
an adequate opportunity for United States Marshals to screen and develop information on
the general health of the individual. This presents special problems in light of exposure to
resistant strains of tuberculosis. He notes that the Wyoming courts are equipped with
excellent technology to use video teleconferencing.

Judge Paul D. Borman (CR-011)
United States District Judge
Detroit, Michigan
January 2, 2001

Judge Borman has requested the opportunity to present testimony to the
Committee.

Richard D. Friedman (CR-012)
Professor of Law
Univ. of Michigan
January 8, 2001

Professor Friedman has requested the opportunity to present testimony to the
Committee on Rule 26. His request is accompanied by a lengthy article detailing reasons
why the proposed amendment for remote transmission of live testimony should be
rejected.

Elizabeth Phillips Marsh (CR-013)
Professor of Law
ABA, Criminal Justice Section
January 10, 2001

Professor Marsh has requested the opportunity to present testimony to the
Committee.

Professor John B. Mitchell (CR-014)
Assoc. Prof. of Law
Seattle University School of Law
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January 8, 2001

Professor Mitchell provides an in-depth critique of the proposed amendment that
would permit remote transmission of live testimony. He concludes that proposed Rule
26(b) is not the constitutional equivalent of Rule 15 (depositions). That is because there
is no real opportunity for effective, face-to-face, cross-examination. He believes that the
decision in United States v. Gigante is wrong. He is concerned that the requirement for
truly compelling circumstances will not be effective. Finally, he believes that the
amendment is bad public policy.

Federal Magistrate Judges Association (CR-044)
(Draft Report-Subject to Board Ratification)
February 15, 2001

The Association supports the proposed amendment to permit remote transmission
of live testimony as being a "prudent and practical concept." It believes that the
defendant's rights will be preserved, considering the judge's role in imposing appropriate
safeguards and procedures. Finally, it notes that in many districts it is already the
practice to present videotaped testimony of unavailable witnesses--particularly with
material witnesses under 18 USC 3144. Thus, the experience of the courts demonstrates
the value of the proposed amendment.

Judge Tommy Miller (CR-045)
United States Magistrate Judge, Eastern District of Virginia
(Law Student Comments from William and Mary Law School,
Williamsburg, Virginia)
February 12, 2001

Judge Miller, a member of the Criminal Rules Committee, submitted ten written
comments from the law students in his Criminal Procedure class at William and Mary.
One of the students, Mark Ries, presents a list of reasons why the proposal for remote
transmission of live testimony should be rejected: The rule fails to constrict the testimony
to the same extent as that required by Rule of Evidence 804(b), that is the rule of
evidence limits this type of hearsay evidence to only certain types of statements. Second,
there is little in the rule to guide the trial judge in exercising his or her discretion. Third,
the Committee Note brushes aside the defendant's confrontation rights, even though, as
he recognizes, the rule is probably in line with recent Supreme Court decisions. Fourth,
he has drafted an alternative version of Rule 26. He also includes a list of issues for
potential litigation should the amendment be adopted. For example, what do the terms
"interests of justice," "different location," "compelling circumstances," and "appropriate
safeguards" mean? He agrees with the decision to insert the word "orally" in Rule 26(a)
and he applauds the proposed stylistic changes.
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A second student, Stephen F. Keane, also believes that the proposed amendment
for remote transmission of testimony will deny the defendant his or her rights of
confrontation. Thus, it should only occur in the most extreme circumstances. He
suggests that the rule should identify more specific criteria and notes that a narrower rule
will ensure that the rule is not "exploited by allowing cowardly, unsure or indifferent
witnesses to testify against defendants."

Mr. Ralph Martin (CR-056)
ABA, Criminal Justice Section
Washington, DC
March 2, 2001.

Mr. Martin, writing on behalf of the American Bar Association's Criminal Justice
Section, raises concerns about the proposed amendments to Rule 26, permitting video
transmission of testimony. First, he notes that the Committee notes nor the rule address
the issue of insuring that the participants can hear and see each other. He notes that the
ABA is concerned with whether the rule adequately addresses the defendant's Sixth
Amendment confrontation rights. He is concerned that the rule will become routinely
used, with little or no benefit for the defense.

Mr. Kent S. Scheidegger (CR-057)
Criminal Justice Legal Foundation
Sacramento, CA
March 16, 2001

Mr. Scheidegger, addressing the proposed amendments to Rule 26, expresses
particular concern for child victims and witnesses. He notes that to the extent that Rule
26 may be an attempt to address Maryland v. Craig, there is no need for a rule because 18
USC § 3509(b) addresses that issue. He suggests that at a minimum the rule does not
preclude any testimony that may be provided for by statute. In his view, the combination
of the requirements of compelling circumstances and unavailability are more restrictive
than that statutory provision. If the rule provides for two-way transmission, there is no
constitutional issue-it is only a question of policy. Finally, he suggests that for less
important witnesses the rule may be too restrictive. He suggests that the rule distinguish
between one-way and two-way transmissions.
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I. SUMMARY OF COMMENTS: Rule 30

[To be completed]

II. LIST OF COMMENTATORS: Rule 30

CR-016 James T. Miller, Esq., on behalf of Florida Assn. of Criminal Defense
Lawyers (FACDL), Jacksonville, Florida, January 24, 2001

CR-056 Mr. Ralph Martin, ABA Criminal Justice Section, Washington, DC,
March 2, 2001.

III. COMMENTS: Rule 30

James T. Miller, Esq.( CR-016)
On behalf of Florida Assn. of Criminal Defense Lawyers (FACDL)
Jacksonville, Florida
January 24, 2001

FACDL opposes the amendment to Rule 30 that would permit the court to require
the parties to file their requested instructions earlier in the trial. They believe that the
amendment is unfair and impractical and potentially creates an unfair burden on the trial
counsel. Most Rule 30 conferences, they note, takes place at the close of the evidence
and any attempt to require an earlier production would add unnecessary work and
potentially encourage unnecessary pleadings. The current rule, they state, works well.
Finally, requiring the defense to present its proposed instructions before trial may
impinge on the right to a fair trial, by requiring the defense to disclose more than it needs
to.

Mr. Ralph Martin (CR-056)
ABA, Criminal Justice Section
Washington, DC
March 2, 2001.

Mr. Martin, writing on behalf of the American Bar Association's Criminal Justice
Section, suggests that Rule 30 be changed to permit the court to request instructions "no
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later than the close of the evidence or an any earlier time during the trial...." He believes
that the Committee has offered an unintended change to the text and spirit of the rule.
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PROPOSED AMENDMENTS TO RULE 32

I. SUMMARY OF COMMENTS: Rule 32

[To be completed]

II. LIST OF COMMENTATORS: Rule 32

CR- 001 Richard Crane, Esq., Nashville, Tn, September 22, 2000

CR- 002 Robert P. Longshore, Chief Probation Officer, MD Alabama, Montgomery

Alabama, October 2, 2000.

CR-011 Judge Paul D. Borman, United States District Judge, Detroit, Michigan,

January 2, 2001

CR-012 Richard D. Friedman, Professor of Law, Univ. of Michigan,
January 8, 2001

CR-013 Elizabeth Phillips Marsh, Professor of Law, ABA, Criminal Justice

Section, January 10, 2001

CR-035 Judge George P. Kazen, United States District Judge Southern District of

Texas, February 13, 2001

CR-056 Mr. Ralph Martin, ABA Criminal Justice Section, Washington, DC,

March 2, 2001.

III. COMMENTS: Rule 32

Richard Crane, Esq. (CR-001)
Nashville, Tn.
September 22, 2000

Mr. Crane notes that he is thrilled to see the requirement in Rule 32 that courts

address more carefully the information in the presentence report. In his experience, it is

the single most important document that the BOP considers. He adds two suggestions.

First, he recommends that the definition of "material" be placed in the rule itself. And

second, he recommends that the rule or the comment contain a prohibition against

including information in the report that are not related to the defendant, in the absence of
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good cause. He notes that the practice now is to include information about co-defendant
offenses and offenses on which the defendant was acquitted. Including such information
can have an adverse impact on the defendant in attempting to get into drug rehab, etc.

Robert P. Longshore,
Chief Probation Officer, MD Alabama,
Montgomery Alabama
October 2, 2000.

Mr. Crane is concerned the changed wording in Rule 32(b)(4)(B), regarding the
information that the probation officer should include regarding sentencing guidelines,
will significantly weaken the independent inquiry that the probation officer currently
provides. He indicates that the probation officer may simply become a sentence
historian, reporting the facts as developed in the plea bargain, which may or may not
reflect the actual offense conduct.

Judge Paul D. Borman (CR-011)
United States District Judge
Detroit, Michigan
January 2, 2001

Judge Borman has requested the opportunity to present testimony to the
Committee.

Elizabeth Phillips Marsh (CR-013)
Professor of Law
ABA, Criminal Justice Section
January 10, 2001

Professor Marsh has requested the opportunity to present testimony to the
Committee.

Judge George P. Kazen (CR-035)
United States District Judge
Southern District of Texas
February 13, 2001

Judge Kazen strongly opposes the proposal in Rule 32 that would require the
judge to make findings of fact on issues that have no impact on sentencing. He observes
that without reading the Committee Note it would not be clear from the rule itself what
constitutes a material matter. This proposal, he states, could convert almost any
sentencing hearing into a "genuine quagmire." And the impact on the appellate courts
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would be a problem. He appreciates the tremendous responsibility borne by the BOP and

believes that judges should make sure, without the requirement of a rule, that the
information in the report is accurate.

Mr. Ralph Martin (CR-056)
ABA, Criminal Justice Section
Washington, DC
March 2, 2001.

Mr. Martin, writing on behalf of the American Bar Association's Criminal Justice

Section, offers several comments on the proposed amendments to Rule 32. First, he
assumes that the proposed amendment to Rule 32(h)(1)(B) (as published) would continue
to protect the identity of the person who provided the information. And second, he
recommends that in Rule 32(h)(4)(C), a "good cause" requirement be added for requiring
in camera sessions.
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PROPOSED AMENDMENTS TO RULE 35

I. SUMMARY OF COMMENTS: Rule 35

[To be completed]

II. LIST OF COMMENTATORS: Rule 35

CR-0Il Judge Paul D. Borman, United States District Judge, Detroit, Michigan,
January 2, 2001

CR-013 Elizabeth Phillips Marsh, Professor of Law, ABA, Criminal Justice
Section, January 10, 2001

CR-028 Judge Edward R. Becker, Chief Judge, United States Court of Appeals for
the Third Circuit, Philadelphia, Penn., February 9, 2001.

CR-056 Mr. Ralph Martin, ABA Criminal Justice Section, Washington, DC,
March 2, 2001.

III. COMMENTS: Rule 35

Judge Paul D. Borman (CR-011)
United States District Judge
Detroit, Michigan
January 2, 2001

Judge Borman has requested the opportunity to present testimony to the
Committee.

Elizabeth Phillips Marsh (CR-013)
Professor of Law
ABA, Criminal Justice Section
January 10, 2001

Professor Marsh has requested the opportunity to present testimony to the
Committee.
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Judge Edward R. Becker (CR-028)
Chief Judge
United States Court of Appeals for the Third Circuit
Philadelphia, Penn.
February 9, 2001

Judge Becker proposes a revision to Rule 35(b)(2) to read: "The court may

consider a government motion to reduce a sentence made one year or more after

sentencing if the defendant's substantial assistance involved at least some information not

known-or the usefulness of which could not have reasonably been anticipated-until

more than one year after sentencing." This suggestion, he writes, comes out of a case in

the Third Circuit: United States v. Cruz-Pagan. He indicates that the current version and

proposed amendment are not clear with respect to the question of "whether information

known to the defendant prior to sentencing, or not known to the defendant until after

sentencing but less than one year after sentence was imposed, can serve as the basis for

the motion to reduce..." He offers the example of a defendant who provides information

after the one year elapses-some of which he knew about before the one year elapsed and

some of which he was not aware of. Judge Becker asks whether the judge has the

authority to grant the motion under that example. He recommends that the Committee

revise the text in accordance with his suggestions.

Mr. Ralph Martin (CR-056)
ABA, Criminal Justice Section
Washington, DC
March 2, 2001.

Mr. Martin, writing on behalf of the American Bar Association's Criminal Justice

Section, offers only a brief comment on the proposed amendment to Rule 35. He

believes that the amendment does not go far enough. The one-year requirement, he

notes, may not be long enough.
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PROPOSED AMENDMENTS TO RULE 41

I. SUMMARY OF COMMENTS: Rule 41

[To be completed]

II. LIST OF COMMENTATORS: Rule 41

CR-006 John L. Warden, Esq., New York, N.Y., October 23, 2000

CR-008 Professor Craig M. Bradley, Indiana Univ. School of Law,
October 27, 2000.

CR-01l Judge Paul D. Borman, United States District Judge, Detroit, Michigan,
January 2, 2001

CR-013 Elizabeth Phillips Marsh, Professor of Law, ABA, Criminal Justice
Section, January 10, 2001

CR-018 Judge Robert P. Murrian, United States Magistrate Judge, ED Tenn.,
February 5, 2001

CR-022 Judge James E. Seibert, Magistrate Judge, Wheeling West Virginia,
February 7, 2001

CR-042 Judge William Beaman, February 12, 2001

CR-044 Federal Magistrate Judges Association (Draft Report-Subject to Board
Ratification), February 15, 2001

CR-045 Judge Tommy Miller, United States Magistrate Judge, Eastern District of
Virginia (Law Student Comments from William and Mary Law School,
Williamsburg, Virginia), February 12, 2001

CR-056 Mr. Ralph Martin, ABA Criminal Justice Section, Washington, DC,
March 2, 2001.
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III. COMMENTS: Rule 41

John L. Warden, Esq. (CR-006)
New York, N.Y.
October 23, 2000

Mr. Warden writes that the amendment to Rule 41, regarding "sneak and peak"

warrants "appears to be an injudicious relaxation of the requirements of the Fourth
Amendment. He states that "surely the courts should not be sponsoring lock-picking and

climbing in windows as proper police procedures." He expresses the hope that the

Judicial Conference will reject the proposal.

Professor Craig M. Bradley (CR-008)
Indiana Univ. School of Law
Bloomington, Illinois
October 27, 2000

Professor Bradley disagrees with the language in Rule 41(d)(1) to the effect that if

probable cause exists, the judge must issue a warrant. He is aware of no requirement in

constitutional criminal procedure that would require the judge to do so. Rather, the judge

should be able to exercise discretion in deciding whether to issue a warrant. He also

suggests that the rule include some guidance on what probable cause means, as well as

address those situations where a warrant is not required. He has attached an article he has

authored if such guidance was included.

Judge Paul D. Borman (CR-011)
United States District Judge
Detroit, Michigan
January 2, 2001

Judge Borman has requested the opportunity to present testimony to the
Committee.

Elizabeth Phillips Marsh (CR-013)
Professor of Law
ABA, Criminal Justice Section
January 10, 2001

Professor Marsh has requested the opportunity to present testimony to the
Committee.

Judge Robert P. Murrian (CR-018)
United States Magistrate Judge
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Eastern District of Tennessee
February 5, 2001

Judge Murrian supports the substantive amendment to Rule 41 that would permit
covert entries. He does not agree with Rule 41(e)(1). In his view, the warrant should not
be delivered to the clerk until a return is made on the warrant. There is no need, he
asserts, to have this confidential information "floating around." The clerk should get all
of the papers only after the return is made.

Judge James E. Seibert (CR-022)
United States Magistrate Judge
Northern District of West Virginia
Wheeling West Virginia
February 7, 2001

Judge Seibert has mixed feelings about the covert entry provision in Rule 41. He
believes that such warrants should receive the same strict scrutiny that is given to wiretap
warrants. Personally, he would be reluctant to grant such applications, except in case of
imminent danger to national security. He notes that it is advisable to have guidelines for
such procedures.

Judge William Beaman (CR-042)
February 12, 2001

Judge Beaman agrees the amendment for covert searches. He observes that often
there is a need to continue the observations beyond seven days and that reasonableness is
the appropriate standard.

Federal Magistrate Judges Association (CR-044)
(Draft Report-Subject to Board Ratification)
February 15, 2001

The Association supports the amendment to Rule 41 that would address the
procedures for obtain a warrant for a covert search. It will of great assistance in
providing procedural guidance for searches that are already recognized in the cases. The
Association also agrees with the proposed amendment that officers first attempt to obtain
a warrant from a federal judicial officer. It also supports the other amendments to Rule
41.

Judge Tommy Miller (CR-045)
United States Magistrate Judge, Eastern District of Virginia
(Law Student Comments from William and Mary Law School,
Williamsburg, Virginia)
February 12, 2001
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Judge Miller, a member of the Criminal Rules Committee, submitted ten written

comments from the law students in his Criminal Procedure class at William and Mary.

One of the students, Daniel J. Fortune, believes that the restructuring of Rule 41 is very

helpful. He questions, however, whether the rule could be clearer in answering the

question whether the official has to sign a faxed copy of the Duplicate Original Warrant

on behalf of the judge? Or is the faxed copy good enough. He also observes that there

may be an ambiguity in Rule 41(d)(3)(B)(i) on the issue of whether the rule envisions

that the informant must also be involved in the phone call. Finally, he questions the

language in the Rule that indicates that the magistrate must issue a warrant. Although he

cannot think of any reasons why a magistrate would not want to issue a warrant, he

wonders why the Committee changed the language from "shall" to "must."

Another student, Eric V.T. Nakano, states that the provision in Rule 41 for covert

searches leaves out a critical third element that those warrants be granted only on a

showing that there is reasonable necessity for such warrants. Permitting a covert search

only on a showing of probable cause compounds any fear of government tyranny.

Mr. Ralph Martin (CR-056)
ABA, Criminal Justice Section
Washington, DC
March 2, 2001.

Mr. Martin, writing on behalf of the American Bar Association's Criminal Justice

Section, raises a number of concerns in the proposed amendment to Rule 41. First, he

notes the lack of any clear caselaw guidance on covert observations. Second, the

proposed amendments do not adequately define what is meant by the term covert

observation. Third, he notes that the amendment might be read expansively to cover a

wide variety of other intrusions, such as silent video or computer surveillance. Fourth, he

believes that the amendment will in effect approve covert observations or searches. Fifth,

even though the rule requires probable cause, he believes the courts may apply only a

diluted form of that requirement. Sixth, he argues that this amendment would strain other

Fourth Amendment doctrines. Seventh, he believes the amendment does not sufficiently

limit the scope of covert searches.



ADVISORY COMMITTEE ON
FEDERAL RULES OF CRIMINAL PROCEDURE

PROPOSED AMENDMENTS TO RULE 43

I. SUMMARY OF COMMENTS: Rule 43

[To be completed]

II. LIST OF COMMENTATORS: Rule 43

CR-009 Andrew M. Franck, Esq., Williamsburg, VA, November 8, 2000

CR-0Il Judge Paul D. Borman, United States District Judge, Detroit, Michigan,
January 2, 2001

CR-012 Richard D. Friedman, Professor of Law, Univ. of Michigan,
January 8, 2001

CR-013 Elizabeth Phillips Marsh, Professor of Law, ABA, Criminal Justice
Section, January 10, 2001

CR-015 Judge Bernard Zimmerman, United States Magistrate Judge, United States
District Court, ND California, January 26, 2001

CR-017 Judge Robin J. Cauthron, Chair, Committee on Defender Services,
Judicial Conference, January 30, 2001

CR-018 Judge Robert P. Murrian, United States Magistrate Judge, ED Tenn.,
February 5, 2001

CR-019 Judge Thomas W. Phillips, United States Magistrate Judge, ED Tenn.,
February 5, 2001

CR-022 Judge James E. Seibert, Magistrate Judge, Wheeling West Virginia,
February 7, 2001

CR-023 Judge William G. Hussmann, United States Magistrate Judge,
Indianapolis, Indiana, February 5, 2001

CR-025 Dean A. Stang, Federal Defender, Eastern District of Wisconsin,
Milwaukee, Wisc., February 12, 2001.

CR-026 Judge Michael J. Watanabe, United States Magistrate Judge, Denver,
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Colorado, February 13, 2001

CR-027 Thomas W. Hillier, II, Federal Public Defender, Western District of
Washington, February 12, 2001

CR-029 Judge Cynthia Imbrogno, United States Magistrate Judge, Eastern District
of Washington, February 12, 2001

CR-030 Judge William A. Knox, United States Judge, February 13, 2001

CR-031 Judge Leslie G. Foschio, United States Magistrate Judge, Buffalo, New
York, February 13, 2001

CR-033 Larry Propes, Clerk of Court, United States District Court, South Carolina,
February 13, 2001

CR-034 Judge Lorenzo F. Garcia, United States Magistrate Judge, United States
District Court, Albuquerque, New Mexico, February 13, 2001

CR-035 Judge George P. Kazen, United States District Judge, Southern District of
Texas, February 13, 2001

CR-036 Donna A. Bucella, United States Attorney, Middle District of Florida,
Tampa, Florida, February 14, 2001

CR-037 Judge James E. Bredar, United States Magistrate Judge, United States
District Court for Maryland, February 13, 2001

CR-038 Judge John C. Coughenour, Chief Judge, United States District Court,
Western District of Washington, Seattle, Wash., February 6, 2001

CR-039 Judge Jerry A. Davis, United States Magistrate Judge, ND of Mississippi,
February 12, 2001

CR-040 Judge Janice M. Stewart, United States Magistrate Judge, Portland,
Oregon, February 12, 2001

CR-041 Judge David Nuffer, United States Magistrate Judge, St George, Utah,
February 13, 2001

CR-042 Judge William Beaman, February 12, 2001

CR-043 Judge Susan K. Gauvey, United States Magistrate Judge, D. Maryland,
February 15, 2001
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CR-044 Federal Magistrate Judges Association (Draft Report-Subject to Board
Ratification), February 15, 2001

CR-045 Judge Tommy Miller, United States Magistrate Judge, Eastern District of
Virginia (Law Student Comments from William and Mary Law School,
Williamsburg, Virginia), February 12, 2001

CR-047 Judge Catherine A. Walter, United States Magistrate Judge, Topeka,
Kansas, February 15, 2001

CR-048 Judge Mikel H. Williams, February 15, 2001

CR-049 Judge Richard A, Schell, Chief Judge, Eastern District of Texas,
Beaumont, Texas, February 12, 2001

CR-050 Fredric F. Kay, Federal Public Defender, District of Arizona, Tucson,
Arizona, February 15, 2001

III. COMMENTS: Rule 43

Andrew M. Franck, Esq.( CR-009)
Williamsburg, VA
November 8, 2000

Mr. Franck opposes the amendments to Rules 5, 10 and 43 that would permit
video teleconferencing-even if the defendant consents. First, he notes, because the
preliminary hearing and arraignment are administrative in nature, there is no practical
problem of permitting video teleconferencing. But it is important for the defendant to be
subjected to a personal appearance before the judge and realize the full impact of what he
is facing. Also, is important for the judge to observe the defendant personally. He
observes that there are always nuances involved in such proceedings and that it is critical
that both parties are in each other's presence.

Judge Paul D. Borman (CR-011)
United States District Judge
Detroit, Michigan
January 2, 2001

Judge Borman has requested the opportunity to present testimony to the
Committee.
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Elizabeth Phillips Marsh (CR-013)
Professor of Law
ABA, Criminal Justice Section
January 10, 2001

Professor Marsh has requested the opportunity to present testimony to the
Committee.

Judge Bernard Zimmerman (CR-015)
United States Magistrate Judge
United States District Court, ND California
January 26, 2001

Judge Zimmerman supports the amendments that would permit video
teleconferencing. In his view, the amendments are long overdue. He also urges the
Committee to consider amending Rule 4 to clarify the ability of the judge to issue
warrants via facsimile transmission.

Judge Robin J. Cauthron (CR-017)
Chair, Committee on Defender Services
Judicial Conference of the United States
January 30, 2001

Judge Cauthron notes that her predecessor, Judge Diamond, had expressed
concern in 1994 (when the Committee had last proposed video teleconferencing) that
costs would not be saved by implementing video teleconferencing. Although the
Committee's proposals were withdrawn pending the results of pilot programs, to date
there has not been an analysis of cost or quality concerns. She requests that the
Committee defer action on the video teleconferencing amendments until the Committee
on Defender Services can discuss the impact of those amendments.

Judge Robert P. Murrian (CR-018)
United States Magistrate Judge
Eastern District of Tennessee
February 5, 2001

Judge Murrian supports the amendments that would provide for video
teleconferencing-with or without the defendant's consent. He believes, however, that
the judge should have the prerogative to require the defendant to appear in court. In his
division, considerable time and resources are spent transporting defendants eighteen
miles to the court for routine initial appearances and arraignments that are little more than
scheduling conferences.
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Judge Thomas W. Phillips (CR-019)
United States Magistrate Judge
Eastern District of Tennessee
February 5, 2001

Judge Phillips writes that he agrees with the views of Judge Murrian, supra.

Judge James E. Seibert (CR-022)
United States Magistrate Judge
Northern District of West Virginia
Wheeling West Virginia
February 7, 2001

Judge Seibert strongly disagrees that the defendant should be allowed to
determine whether video teleconferencing is used. He notes that it is a two, three, or four
hour drive to the three other cities covered by the court and that it is often not possible to
plan far enough in advance to have all of the defendants at a particular location ready to
appear before the court. He notes that every lawyer and defendant who has appeared
before him by video conference has been "extremely grateful for the prompt hearing that
wastes neither time nor money of anyone." He states that he has never had any objection
to appearance by video conference.

Judge William G. Hussmann (CR-023)
United States Magistrate Judge
Indianapolis, Indiana
February 5, 2001

Judge Hussmann believes that video teleconferencing should occur only with the
consent of the defendant. Although initial proceedings, etc. have limited importance, they
can have great impact on some practical issues. Because of increased caseloads and
crowded jails, it is common to hear complaints from defendants that they are unable to
talk to their lawyer or to talk to family members about bail or other pressing family
matters. Appearing in person often presents an opportunity for communication.
Although video technology has improved, in his view, it does not provide an appropriate
venue for communications between counsel and family.

Dean A. Stang (CR-025)
Federal Defender
Eastern District of Wisconsin
Milwaukee, Wisconsin
February 12, 2001.

Mr. Stang opposes the proposed amendments involving video teleconferencing.
He indicates that initial appearances and arraignments are not pro forma events and that
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those proceedings provide both parties with an opportunity to discuss very important
matters. Using teleconferencing will result in lost plea bargains, early cooperation, and
prompt release decisions. He notes a number of practical problems that will arise and
that teleconferencing makes no practical accommodation for interpreters. Mr. Hillier
notes that he is not aware of any special danger to law enforcement officers or court
personnel by requiring in-court appearances. Further, teleconferencing will interfere with
the critical stages of forming an attorney-client relationship. Finally, teleconferencing
will undermine both the dignity of the federal courts and Sixth Amendment values.

Judge Michael J. Watanabe(CR-026)
United States Magistrate Judge
Denver, Colorado
February 13, 2001

Judge Watanabe briefly writes that he strongly favors use of video
teleconferencing. He states that he has used it in civil cases and that it works very well.

Thomas W. Hillier, II (CR-027)
Federal Public Defender
Western District of Washington
February 12, 2001

Mr. Hillier presents a detailed objection to the video teleconferencing
amendments, on behalf or the Federal Public and Community Defenders. He notes that
the current practice works well and that the initial appearance is not a pro forma
proceeding. He presents a careful overview of the important decisions that are made in
the face-to-face meetings between the defendant, the defense counsel, and the prosecutor.
Those meetings, he asserts, assure prompt processing the case. Mr. Hillier believes that
video teleconferencing is impractical and presents difficult situations for both the
defendant and the defense counsel who must decide whether to remain at the courthouse,
with the judge and the prosecutor or travel to where the defendant is located. He notes
that the system is likely to result in increased costs and that no in-depth study has been
conducted. Further, he observes that in Rule 10, the ability of the defendant to waive
presence at the arraignment negates the need for teleconferencing in that rule. Finally, he
identifies a list of unresolved issues and urges the Committee to table its proposals
pending further study.

Judge Cynthia Imbrogno (CR-029)
United States Magistrate Judge
Eastern District of Washington
February 12, 2001
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Judge Imbrogno enthusiastically supports the video teleconferencing
amendments. She writes that there are only two magistrate judges covering the Eastern
District of Washington and that they often drive over three hours (one way) to conduct
proceedings in other cities within the district. As a result, some duty stations are not
covered because of the need to spend time traveling. She notes that the technology is
sufficiently advanced to maintain the integrity of the proceedings. Defense counsel, she
writes, are very supportive of teleconferencing because it gives them greater flexibility in
scheduling. She would support video teleconferencing without requiring the defendant's
consent.

Judge William A. Knox (CR-030)
United States Judge
February 13, 2001

Judge Knox favors video teleconferencing. He says that he has used it in civil
proceedings, including trials, and finds it to be "reliable, practical, efficient, and [has had]
no difficulty protecting the rights of the parties. Judge Knox states that if the equipment
is poor it is a waste of time to use it.

Judge Leslie G. Foschio (CR-031)
United States Magistrate Judge
Buffalo, New York
February 13, 2001

Judge Foschio favors video teleconferencing for arraignments, especially for
superseding arraignments, where the defendant has been already arraigned and bail has
been set.

Larry Propes (CR-033)
Clerk of Court
United States District Court, South Carolina
February 13, 2001

Mr. Propes indicates that the judges in both the Greenville and Florence divisions
are interested in using video teleconferencing for initial appearances because the
courthouses are not in convenient or close proximity to the county jails being used by the
US Marshals Service. He observes that if the rule requires the consent of the defendant,
few, if any, will consent. He therefore recommends that video teleconferencing not be
contingent on the defendant's consent.

Judge Lorenzo F. Garcia (CR-034)
United States Magistrate Judge
United States District Court
Albuquerque, New Mexico
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February 13, 2001

Judge Garcia favors using video teleconferencing, especially for arraignments.
He notes that in New Mexico, a number of defendants are simply passing through the

state when they are arrested and bringing them back to court simply for an arraignment
can result in unnecessary costs; where the defendant is indigent, the court must direct
advancement of travel costs for the defendant. Judge Garcia also writes that he has had

experience with arraignment waivers in state court and that the system worked well.

Judge George P. Kazen (CR-035)
United States District Judge
Southern District of Texas
February 13, 2001

Judge Kazen believes that it is very important to provide for waiver of personal

appearance at initial proceedings (Rules 5, 10 and 43), either by written waiver or video
appearance. Citing his experience in a border court, in one of five districts they hear

almost 30 percent of the criminal cases for the entire nation. The initial arraignment is

largely perfunctory used to set a motions schedule. Most of the defendants plead not

guilty and are housed as many as 60 to 300 miles away from a courthouse. He notes that

frequently the defendants reside at a distant location and if they are released, there are

problems in bringing them back for those proceedings. Judge Kazen observes that given
the considerable apprehension about this proposal, it would be prudent to adopt a
proposal that requires the defendant's consent.

Donna A. Bucella (CR-036)
United States Attorney
Middle District of Florida,
Tampa, Florida
February 14, 2001

Ms. Bucella observes that if the defendant is allowed to waive appearances at an

arraignment, the government's consent should be required. She also notes that the

Committee Note is ambiguous on just how video teleconferencing will be accomplished
for initial appearances. She adds that if the purpose of the amendments is to save money,
that the Committee ought to say so explicitly.

Judge James E. Bredar (CR-037)
United States Magistrate Judge
United States District Court for Maryland
February 13, 2001

Judge Bredar opposes the use of video teleconferencing. He believes that there is

much at stake in federal criminal cases and that the sooner the defendant understands the
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gravity of his situation, the better. He adds that from his time as a public defender, there
nothing that helps to focus the mind than to walk into a federal courtroom. He believes
that the overall process will be "denigrated" by reducing those appearances to a television
experience.

Judge John C. Coughenour (CR-038)
Chief Judge, United States District Court
Western District of Washington
Seattle, Washington
February 6, 2001

Judge Coughenour opposes video teleconferencing in proposed Rules 5 and 10. In
his view, the solemnity and fairness of the defendant's appearance in court in the
presence of counsel and the judge far outweigh the security problems. The solution, he
notes, is heightened vigilance and not the sacrifice of cherished traditions. His views, he
notes, are based on his research into the issue: in 1990 he was a member of the Court
Administration and Case Management Committee which had supervised a pilot program.
As a result of that study, the Committee had believed strongly that video teleconferencing
seriously eroded the full and fair examination of facts and witnesses. He urges the
Committee to reject the amendments.

Judge Jerry A. Davis (CR-039)
United States Magistrate Judge
ND of Mississippi
February 12, 2001

Judge Davis endorses video teleconferencing. He notes that state courts have
been using it for years and that he has been using it for prisoner cases for several years
and that there are no "downsides." He observed that it is useful for security purposes and
in rural areas. He concludes by noting that any perceived constitutional problems are
imagined, not real.

Judge Janice M. Stewart (CR-040)
United States Magistrate Judge
Portland, Oregon
February 12, 2001

Judge Steward favors the proposals for video teleconferencing. But due to
concerns about separating the defendant and defense counsel and the problems that that
creates, she believes video teleconferencing should be used only where the defendant
consents.
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Judge David Nuffer (CR-041)
United States Magistrate Judge
St George, Utah
February 13, 2001

Judge Nuffer, a part time magistrate judge, strongly favors video
teleconferencing. In Utah he works 300 miles from the courthouse.

Judge William Beaman (CR-042)
February 12, 2001

Judge Beaman strongly approves of video teleconferencing, but would require the
defendant's consent.

Judge Susan K. Gauvey (CR-043)
United States Magistrate Judge
District of Maryland
February 15, 2001

Judge Gauvey recounts her experiences in the Maryland state courts with video
teleconferencing. She observed what she calls assembly line justice. The proceedings
were held in a large room and appeared surreal and chilling. There was no
communication between the judge and the defendant. In contrast, in federal courts, all
parties are more focused and she is concerned that a judge could not pick up the subtle
hesitations or halting speech or odd manner that may be signs of impairment.

Federal Magistrate Judges Association (CR-044)
(Draft Report-Subject to Board Ratification)
February 15, 2001

The Magistrate Judges Association supports the proposed changes to Rule 43, as
being consistent with the proposed rules governing video teleconferencing. The
Association recounts the benefits of using such procedures and suggests that some of the
concerns about the erosion of the process might be addressed if the judge visits the
detention facility and determines if that facility as a room suitable for conducting
teleconferencing, along with a private telephone line and a room where the defendant can
consult in private with his or her attorney. The Association favors video conferencing
without requiring the defendant's consent.

Judge Tommy Miller (CR-045)
United States Magistrate Judge, Eastern District of Virginia
(Law Student Comments from William and Mary Law School,
Williamsburg, Virginia)
February 12, 2001
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Judge Miller, a member of the Criminal Rules Committee, submitted ten written

comments from the law students in his Criminal Procedure class at William and Mary.
One of the students, David S. Johnson, is opposed to using video teleconferencing. He
notes a number of obstacles that the courts will face, including delays in transmission. He
believes that the amendment is "before its time." Only when the technology has
advanced further should the amendment be adopted.

A second student, Kimberly Marinoff, expresses concern about the video
conferencing provision. She believes that it "eviscerates the utility" of the proceedings
"as a wake-up call by insulating the accused from the physical presence of the judge."
She concludes, however, that if the amendment is to remain, she would support the
alternate version that requires the defendant's consent.

Tom Brzozowski, another student, applauds the style changes to the rules, but
suggests that the Committee include a provision in Rule 5 that would make clear what the
remedy is for failure to comply with the timing requirements of the rule. He provides a
summary of the conflicting caselaw and statutory provisions and argues that whatever
remedy the Committee chooses would provide predictability to practitioners.

A fourth student, James Ewing, addresses the video teleconferencing provisions.
He cites the historical arguments for the right of the defendant to appear personally in
court and believes that even if a defendant consents to video teleconferencing, there may
be problems with the perception of fairness. Thus, video conferencing should be the
exception rather than the general rule, even where the defendant consents.

Judge Ronald E. Longstaff (CR-046)
Chief Judge, Southern District of Iowa
February 15, 2001

On behalf of the judges of his district, Judge Longstaff indicates that they agree
with the comments submitted by Magistrate Judges Cohen, Dien, and Collings, supra
concerning taking defendants to a magistrate in an adjacent district. They also support
the changes for video teleconferencing and would comport to court technology
procedures already in place, including both districts in Iowa.

Judge Catherine A. Walter (CR-047)
United States Magistrate Judge
Topeka, Kansas
February 15, 2001

Although she has not used video teleconferencing, Judge Walter supports it use,

especially for initial appearances. She notes that the facility used to house pretrial
detainees (an hour's drive from her court) has recently installed videoconferencing
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equipment. In her view the opportunity for the earliest time for the hearing is more

important than a face-to-face appearance before a judge. She notes that there have been

occasions where the availability of video conferencing would have resulted in an earlier

initial appearance.

Judge Mikel H. Williams (CR-048)
February 15, 2001

Judge Williams commends the Committee for its thorough reorganization of the

criminal rules and fully endorses the use of video teleconferencing for initial criminal

proceedings. He notes that for the last four years his courts have used such procedures

for initial criminal proceedings; they adopted the program because of concerns for serious

delays in scheduling the various parties for the hearings. The district court for Idaho

covers the entire state and the 400 miles distances make automobile transportation

impractical and air travel can be delayed by weather. Transporting the defendants

presents similar problems. He describes the process used in his district--the defendant is

taken to the closest federal courthouse where he meets his CJS counsel and within two or

three hours the defendant appears with counsel before the magistrate judge via video. He

cannot recall a single instance where the defendant objected to that procedure; he

considers the program to be a resounding success. The defendant's rights are

immediately addressed and the proceeding is conducted with the same formality as if the

defendant were in the judge's court. Although he would prefer to have a rule not

requiring the defendant's consent, he believes that obtaining consent is not a burden.

Judge Richard A, Schell (CR-049)
Chief Judge, Eastern District of Texas
Beaumont, Texas
February 12, 2001

Judge Schell supports the proposed amendments for video teleconferencing.

Although he would prefer the version that does not require consent, a rule that requires

the defendant's consent is imminently reasonable. He urges the Committee to consider

extending video conferencing to pleas and sentencing. He notes the long distances

involved in his district and the fact that he has been used video teleconferencing for

several years for sentencing and for guilty pleas, with the defendant's consent.

Fredric F. Kay (CR-050)
Federal Public Defender, District of Arizona
Tucson, Arizona
February 15, 2001

Mr. Kay writes that in the District of Arizona there are four lawyers in his office

and that in FY 2000 they were appointed to represent about 8000 indigent defendants.

Many of those were immigration cases. He agrees with the views expressed by Mr. Tom
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Hillier, supra, and strongly urges the Committee to reject the amendments. He knows of

no serious cost and security concerns that would support the proposed amendments and

that they should not outweigh the important aspects of having the defendant and counsel

appear personally before the judge. He has watched video proceedings in the state system

and has observed the defendant sitting by himself in a chair answering the judge's

questions. The judges he notes, may have questions about the defendant's capacity and

they have to ask a guard whether the defendant appears to be sober. Using video

conferencing is something that one might expect in a weird third world country where

there is no concept of presumption of innocence.
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PROPOSED AMENDMENTS TO RULE 53

I. SUMMARY OF COMMENTS: Rule 53

[To be completed]

II. LIST OF COMMENTATORS: Rule 53

CR-045 Judge Tommy Miller, United States Magistrate Judge, Eastern District of
Virginia (Law Student Comments from William and Mary Law School,
Williamsburg, Virginia), February 12, 2001

III. COMMENTS: Rule 53

Judge Tommy Miller (CR-045)
United States Magistrate Judge, Eastern District of Virginia
(Law Student Comments from William and Mary Law School,
Williamsburg, Virginia)
February 12, 2001

Judge Miller, a member of the Criminal Rules Committee, submitted ten written
comments from the law students in his Criminal Procedure class at William and Mary.
One of the students, David S. Johnson, has presented an extensive written comment on
amending Rule 53 to permit electronic coverage of criminal trials under the trial judge's
discretion. Although he recognizes the concerns associated with broadcasting trials, he
believes that the current rule goes too far. He has drafted a revised Rule 53 that includes
a list of factors for the court to consider in deciding whether to broadcast the case.
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PROPOSED AMENDMENTS TO THE STYLE PACKAGE

I. SUMMARY OF COMMENTS: STYLE PACKAGE

A number of the comments received by the Committee, a number of

commentators presented written statements on the "style" package. Those comments are

noted here.

Written comments about substantive changes to particular rules have been

summarized on a rule-by-rule basis.

II. LIST OF COMMENTATORS: STYLE PACKAGE

CR-001 (Style) Joe F. Spaniol, Jr., Esq., Bethesda, MD., August 24, 2000

CR-002 (Style) Judge Donald C. Ashmanskas, United States Magistrate Judge,

District of Oregon, October 4, 2000

CR-003 (Style) Jack E. Horsley, Mattoon, Illinois, October 134, 2000

CR-004 (Style) Holly Bench, Williamsburg, VA, November 29, 2000

CR-005 (Style) Steven W. Allen, Jersey City, NJ, December 19, 2000

CR-006 (Style) Judge Sam A. Joyner, United States Magistrate Judge, Northern

District of OK, January 30, 2001

CR-007 (Style) Judge James B. Seibert, :United States Magistrate Judge, ND of

West Virginia, February 7, 2001

CR-008 (Style) Judge William G. Hussmann, United States Magistrate Judge,

February 5, 2001

CR-009 (Style) Judge Robert G. Doumar, Norfolk, VA, February 9, 2001

CR-010 (Style) Judge William Beaman, February 12, 2001
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COMMENTS: STYLE PACKAGE

Joe F. Spaniol, Jr., Esq. (CR-001 (Style))
Bethesda, MD.
August 24, 2000

Mr. Spaniol offers two style changes.

Rule 5. First, he recommends that Rule 5(a)(1)(B) should be clarified by adding

the words "without a warrant"

Rule 11. He believes there is an inconsistency between terms used in Rule 11(e)

and 28 U.S.C. § 2255. Rule 1 I (e) refers to an appellate court setting aside a guilty plea

but § 2255 speaks in terms of a court setting aside judgments and sentences. He notes

that there are thus problems using the words "the plea may be set aside" in Rule I 1. He

recommends that the words in Rule 1(e) should be changed to "and a judgment or

sentence may be set aside."

Judge Donald C. Ashmanskas (CR-002 (Style))
United States Magistrate Judge
District of Oregon
October 4, 2000

Rule 6. Judge Ashmanskas recommends changes to Rules 6 and 53. With regard

to Rule 6(f) he suggests substituting the term "presiding grand juror" for jury foreperson.

And in Rule 6(f) he suggests that unless there is a provision for district judges to assume

the responsibilities of a magistrate judge, that the indictment could be returned to either a

federal magistrate judge or a district court judge.

Rule 53. In Rule 53 he recommends new language that would extend the

prohibition of cameras, etc. to other areas in the courthouse. He also recommends that

the rule be amended to permit cameras for coverage of naturalization, ceremonial, or

investiture proceedings and for instructional purposes in educational institutions.

Jack E. Horsley, Esq. (CR-003 (Style))
Mattoon, Illinois
October 13, 2000

Rule 5. Mr. Horsley suggests that in referring to an affidavit, the words "or any

other document" be added before the words "filed with it."
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Holly Bench (CR-004 (Style))
Williamsburg, VA
November 29,2000

Rule 4. Ms. Bench points out that in Rule 4(b)(1)(C) the words "none" may be

referring to something other than the magistrate not being available. She suggests the

following language: "command that the defendant be arrested an brought without

unnecessary delay before a magistrate judge or, if none is available, before a state or local

judicial officer."

She also suggests adding commas in Rule 4(c)(3)(C) (See her memo)

Ms. Bench also suggests that the language in Rule (c)(4)(B) be changed to read, "the

person on whom the summons was served must return it" as opposed to "the person to

whom a summons was delivered for service must return it."

In Rule 4(c)(4)(C), she suggests adding a comma after the word "summons."

Rule 5. She notes that there may be ambiguity in Rule 5(a)(1)(A) and (a)(1)(B)

regarding who must be the one to personally take the defendant before a magistrate

judge. She asks whether person executing the arrest must be the one or can that person

merely have the responsibility for insuring that the defendant is taken to the magistrate.

She states that there is a possible inconsistency in Rules 5(b) and Rule 5(c)(2)(C).

In (b) if the defendant is arrested without a warrant, a complaint must be filed. But in

(c)(2)(C), if a defendant is arrested without a warrant, a warrant must be issued before the

defendant can be transferred.

Steven W. Allen, Esq. (CR-005 (Style))
Jersey City, NJ
December 19, 2000

Rule 26.2(a). Mr. Allen, who is responsible for incorporating the new rules into

MooRE's FEDERAL PRACTICE has noticed several errors. First in regard to Rule 26.2(a),

he notes that the phrase "the possession" is ungrammatical. The existing rule, he notes,

uses the term "their possession" which is also ungrammatical but better than the new

language. He suggests adding the words, "of the party that called the witness," after the

words, "the possession."

Second, in the same rule, he states that the word "witnesses's" appears to be a typo

although he notes that it might mean that production is required if it relates to the

testimony of all of the witnesses.
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Judge Sam A. Joyner (CR-006 (Style))
United States Magistrate Judge
Northern District of Oklahoma
January 30, 2001

Judge Joyner provides a positive endorsement for all of the rules but gives his

strongest recommendation for Rules l(b), 4, 5,5.1, 9(b), 17(a), 32.1, 41, 43, and 55 as the

most helpful.

He offers no changes to the rules.

Judge James B. Seibert (CR-007 (Style))
(Also CR-022 on the Substantive Rules)
United States Magistrate Judge
ND of West Virginia
February 7, 2001

Rule 5. Judge Seibert strongly approves the consolidation of Rules 32.1 and 40

into Rule 5.

Judge William G. Hussmann (CR-008 (Style))
(Also CR-023 on the Substantive Rules)
United States Magistrate Judge
February 5, 2001

Judge Hussmann believes that all of the rules that most directly impact his work

are improvements to current practice (E.g. Rules 5, 5.1, 9, 10, 12, 41, and 43).

Judge Robert G. Doumar (CR-009 (Style))
Norfolk, VA
February 9, 2001

Judge Doumar offers style suggestions on a number of rules:

Rule 6. He suggests that in Rules 6(e)(3)(A) and 6(e)(3)(B) that the words "laws

of the United States" be used instead of the "Federal criminal laws." He notes that it may

be problematical on those situations where it is not clear whether the act violates the civil

laws and prosecution may proceed in an indirect manner.
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In Rule 6(f) he suggests that the words "federal judge" should be substituted for

"magistrate judge' because it is district judges that most often receive indictments in open

court.

Rule 7. In Rule 7(d) he recommends the following language, "the court may itself

or on motion of any party strike surplusage from the indictment or information" instead

of the proposed language.

Rule 11. He suggests substitute wording for Rule 1 (b)(H): "Any maximum

possible prison penalty, special assessment, criminal forfeiture, fine, term of supervised

release and that restitution may be ordered as determined as a result of the commission of

the offense." This wording, he notes, would eliminate other possible penalties and clarify

the issue of restitution.

He also suggests that in Rule 1 1(b)(J) that the word "authority" should be deleted

and substitute the words "that the court's ability to depart from the guidelines is severely

limited." He believes that the word "authority" can create problems beyond belief.

He commends the Committee for deleting the language in Rule 1 1(d) concerning

whether the defendant had talked with the government about a plea. He states that that

portion of the inquiry has always caused problems.

In Rule 11(d)(2)(B) he recommends that it be changed to "on motion of the

defendant, if the court determines good cause to have been shown, to allow withdrawal of

the plea."

Rule 12.1 Rule 12. 1(b)(2). He suggests adding the words, "unless the court

otherwise directs." The 10-day rule may be impossible, he notes, because of the time of

service of the alibi defense.

Rule 12.2 Regarding Rule 12.2(a), he recommends that the words "in the case"

be added as well as Rule 12.2(b) after the words "attorney for the government."

Rule 12.3. In Rule 12.3 he would add "in the case" after the words "attorney for

the government."

Rule 16. Regarding Rule 16(a)(1)(G), recommends that the experts to be

disclosed be "technical or scientific" expert witnesses, not "specialized knowledge." He

notes that lay witnesses sometimes have specialized knowledge and that the disclosure

should be limited to technical or scientific experts.

Rule 17. He recommends that it should be a requisite to returned all served

subpoenas to the clerk before trial and also those summons not served
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Rule 24. Rule 24(a)(2)(A). He suggests that instead of the proposed language,

that the following be substituted: "submit further questions that the court may ask if it

considers them proper or with the court's permission ask further questions that the court

considers proper."

Finally, in Rule 24(b) he recommends the reduction of the number of peremptory

challenges to six and three instead of ten and six. Batson, he says, has eliminated the

need for any peremptory challenges.

Judge William Beaman (CR-010 (Style))
February 12, 2001

Rule 41. He agrees with the language regarding covert searches but notes that

often it is necessary to continue those observations beyond 7 days. Reasonableness, he

states, is the appropriate test.
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§ 2255 PROCEEDINGS

L. SUMMARY OF COMMENTS: Proposed Amendments To Rules Governing
§ 2254 and § 2255 Proceedings Rule 43

[To be completed]

IL LIST OF COMMENTATORS: Proposed Amendments To Rules Governing
§ 2254 and § 2255 Proceedings Rule 43

CR-010 Gregory C. Krog, Jr., Memphis, TN, December 12, 2000.

CR-021 Gell R. Kingery, Pro se Staff Attorney, United States District Court, WD

Texas, February 7, 2001

CR-032 Judge Catherine A. Walter, United States Magistrate Judge, United States

District Court, Topeka, Kansas, February 13, 2001.

HI. COMMENTS: Proposed Amendments To Rules Governing
§ 2254 and § 2255 Proceedings Rule 43

Gregory C. Krog, Jr. (CR-010)
Memphis, TN
December 12, 2000.

Mr. Krog is a pro se staff attorney for the United States District Court in the

Western District of Tennessee. He observes that the proposed amendments to the rules

are "merely cosmetic." He notes that the AEDPA has created new procedural problems

for the federal courts. He believes that the rules should clarify the problem of dealing

with innumerable frivolous successive petitions being sent to the wrong courts. Further,

he notes the inconsistent manner in which petitions are handled. Next, he recommends

that Rule 9 be amended to "flat out" prohibit the filing of such petitions unless an

appellate court has ordered it. He also believes that the rules should more explicitly

explain the relationship and operation of the rules of civil procedure. Until more

substantive changes are made, the rules will lag behind the actual practice.

Gell R Kingery(CR-021)
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Pro se Staff Attorney
United States District Court, WD Texas
February 7, 2001

Mr. Kingery recommends that the word "petition" in the Committee Note to Rule

3 of the Rules Governing § 2255 Proceedings be changed to "motion" for consistency.

Judge Catherine A. Walter (CR-032)
United States Magistrate Judge
United States District Court
Topeka, Kansas
February 13, 2001.

Judge Walter suggests that Rule 6 of the Rules Governing §§ 2254 and 2255

Proceedings be made gender neutral.
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