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ADVISORY COMMITTEE ON EVIDENCE RULES
Agenda for Committee Meeting
Washington, D.C.

April 14-15, 1997

Opening Remarks of the Chair.

Including approval of the minutes of the November meeting,
and a report on the January meeting of the Standing
Committee. The Draft Minutes of the November meeting, and
the Standing Committee’s report to the Judicial Conference,
are included in the agenda book.

Committee Business.

A. Discussion of Omnibus Crime Bill. The Bill contains a
number of provisions bearing on the Federal Rules of
Evidence. The report of the Chair and the Reporter on the
provisions in the Bill affecting the Evidence Rules,
submitted to Judge Stotler, is included in the agenda book.
The provisions commented upon are also included in the
agenda book. ”

Evidence Rules Under Review.

A. Rule 103 (e) (concerning the preservation of objections
made in limine)--The subcommittee report on this Rule is
included in the agenda book.

B. Rules 404 (b) and 609 (concerning the structure for
decisionmaking under those Rules)--the Reporter’s memorandum
on these Rules is included in the agenda book. The 0ld Chief
case is also included.

C. Rule 615 (concerning the conflict between the Rule and
the Victim’s Bill of Rights)--the Reporter’s memorandum is
included in the agenda book.

D. Rule 703 (concerning the use of the Rule as a back door
hearsay exception)--the Reporter’s memorandum on this Rule
is included in the agenda book.

E. Rule 706 (concerning deal with funding in civil cases and
several other noted problems)--the Reporter’s memorandum on
this Rule is included in the agenda book. Also included are:
(1) a letter from the Federal Judicial Center to the
Reporter concerning Rule 706; and (2) the proposed amendment
to Civil Rule 53, dealing with special masters.




F. Rule 803(6) (concerning proof of foundation requirements
without the necessity of a testifying witness)--the
Reporter’s memorandum on Rules 803(6) and 902 is included in
the agenda book. Also included is the Justice Department
proposal to provide for self-authenticating foreign business

records in all cases.

IV. Long-range Projects.

A. Effect of Automation--the report by‘thn Kobayashi is
either included in the agenda book or will be distributed
separately.

B. Circuit Splits--the Reporter’s memorandum on recent cases
indicating a split on evidence issues is included in the
agenda book.

C. Statutes Affecting Admissibility--the Reporter’s
memorandum, collecting all statutes affecting the
admissibility of evidence in the federal courts, is included
in the agenda book.

D. outmoded Advisory Committee Notes--the Reporter’s
memorandum, with a proposed letter to publishers of the
Federal Rules, is included in the agenda book. The agenda
book also includes: (l)a sample Federal Judicial Center
Note; (2) sample pages from the Federal Rules of Evidence
Manual; and (3) a list of those who publish the Federal
Rules.

V. Recent Developments.
A. Omnibus Crime Bill Provisions on Forfeiture--the
memorandum from John Rabiej to Judges Smith and Jensen,

concerning these provisions, is included in the agenda book.

B. Maryland Rules on computer-generated evidence--the Rules
are included in the agenda book.

C. Victim Hearsay Exception--the Reporter’s memorandum, on
recent developments in the Uniform Rules and in California
(the "0.J. exception"), is included in the agenda book.

VI. New Issues for the committee to Pursue.

VII. Next meeting.
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ADVISORY COMMITTEE ON EVIDENCE RULES
Draft Minutes of the Meeting of November 12, 1996

San Francisco, California

The Advisory Committee on the Federal Rules of Evidence met
on November 12, 1996 in the Park Hyatt Hotel in San Francisco,

California.

The following members of the Committee were present:
Hon. Fern M. Smith, Chair
Hon. David C. Norton
Hon. Jerry E. Smith
Hon. James T. Turner
Professor Kenneth S. Broun
Frederic F. Kay, Esq.
Gregory P. Joseph, Esqg.
John M. Kobayashi, Esq.
Roger Pau%ey, Esqg.

Dean Jame; K. Robinson

Professor Daniel J. Capra, Reporter

Hon. Milton I. Shadur, Hon. Ann K. Covington, and Mary F.

Harkenrider, Esq., were unable to attend.

Also present were:

Hon. David S. Doty, Liaison to the Civil Rules Committee




Hon. David D. Dowd, ILiaison to the Criminal Rules Committee

Hon. Alicemarie H. Stotler, Chair, Standing Committee on
Rules of Practice and Procedure

Professor Daniel R. Coguillette, Reporter, Standing
Committee on Rules of Practice and Procedure

Peter G. McCabe, Secretary, Committee on Rules of Practice
and Procedure

Professor Rob Aromnson, Uniform Rules of Evidence Committee

Joe Cecil, Esqg., Federal Judicial Center

John K. Rabiej, Esqg., Chief, Rules Committee Support Office

Opening Business

Judge Smith called the meeting to order at 8:30 a.m. She
acknowledged with gratitude the services of the preﬁious Chair,
Judge Ralph Winter, and the previous Reporter, Professor Margaret
Berger. The minutes of the meeting of April 22, 1996 were then
approved by the Committee.

Judge Smith brought the Committee up to date on the status
of the amendments proposed by the Committee. The Judicial
Conference has approved, and passed on to the Supreme Court, the
following: the probosed amendments to Rules 407 and 801; new Rule
804 (b) (6) ; and the movement of the residual exceptions to a

gingle Rule 807.
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Self-Evaluation Report

The Judicial Conference has directed that each of its
committees prepare a self-evaluation report. At the Committee
meeting, the Chair described thé form provided by the Judicial
Conference and proposed answers to the questions on the form.
After discussion, the following responses were agreed to by the

Committee:
N

1. The Committee should continue to exist, given the
constant state of change in the law of evidence, and the
continuing need for a deliberative body of experts to respond to
new developments.

2. The Committee has the appropriate amount of work.

3. The size of the Committee is appropriate.

4. The Committee membership is representative.

5. The work of the Committee is consistent with its
jurisdictional statement.

6. The Committee’s jurisdiction oveflaps, to some extent,
the jurisdiction of the Civil and Criminal Rules Committees, as
well as that of the Committee on Court Administration. However,
the Evidence Rules Committee is necessary because the Federal
Rules of Evidence are trans-substantive, and there is no other
committee with the jurisdiction to consider the impact of
proposed amendments to the Evidence Rules on all types of federal
litigation. Judge Stotler, elaborating on this point, noted that
the Judicial Conference had considered the possibility, before

the Evidence Rules Committee was reconstituted, of forming a




committee with members from the Civil Rules Committee and the
Criminal Rules Committee. This proposal was rejected in favor of
a free-standing Evidence Rules Committee.

7. There are no areas within the jurisdiction of other
committees that would be better placed with the Evidence Rules
Committee.

8. The Committee meets twice per year, 50% of the time in
Washington, D.C.

9. The Committee has no suggested changes for its own
structure or for the Judicial Conference committee structure in

general.

Rape Counselor Privilege

Congress, in 42 U.S.C.§ 13942(c) (1996), directed that the
Judicial Conference report on whether the Federal Rules of
Evidence should be amended to include a privilege for
confidential communications from sexual assault victims to their
counselors. The Evidence Rules Committee directed the Reporter to
prepare a proposed statement of the Committee on this issue.
After some discussion, the Committee voted unanimously to adopt
the statement, which would recommend to the Standing Committee
that the Federal Rules of Evidence not be amended to include such
a privilege. The Committee concluded that it would be anomalous
to have the rape counselor privilege as the only codified

privilege in the Federal Rules of Evidence. Nor would such a
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codification be necessary, since the Supreme Court, in Jaffee v.
Rédmond, recently established a privilege for statements to
psychotherapists and licensed social workers; and it is probable
that a rape counselor privilege comes within the Jaffee rule. The
Chair expressed concern that the Jaffee protection might not
extend to social workers and other therapists who are unlicensed,
but opined that we should wait to see how the Jaffee rule
develops before proposing any amendments. All Committee members
agreed with this assessment. The Committee also agreed that it
was unnecessary to address the constitutional issues that might
arise in a criminal case when confidential statements of a
prosecution witness are shielded by a rape counselor privilege;
nothing the Committee could propose would change or resolve this

constitutional question.

Uniform Rules of Evidence

Professor Rob Aronson, a member of the Committee on the
Uniform Rules of Evidence, brought the Committee up‘to date on
recent proposals for aménding the Uniform Rules. The Uniform
Rules Committee has reviewed all the articles up to Article 8.
Professor Aronson described the following proposals:

1. Rule lOB——The Rule would provide that a pretrial
objection must be rénewed, unless the court states on the record
that a ruling is fi%al. |

2. Article 3--The Uniform Rules Committee proposed no

5




change. The concern was that other uniform laws use the term .
"presumption" ‘in various substantive ways. Professor Aronson
noted that it would be useful to have a single rule governing the
use of presumptions, but that much of the law of presumptions is
based on policy beyond evidence. The Uniform Rules reporter has
been instructed to try to draft an all-encompassing rule, but
Professor Aronson is not optimistic about. its passage.

3. Rule 404--Changes were made in this Rule in response to
Federal Rules 413-15. The Reporter to the Uniform Rules
Committee has been instructed to draft a "lustful disposition®
rule of admissibility, such as exists in many states--permitting
evidence of prior unlawful sexual conduct directed toward the
same victim. Professor Aronson noted that there is overwhelming
support in the Uniform Rules Committee for restricting Rule 404Db.
The Uniform Rules Committee proposal includes an in camera
hearing requirement, as well as a requirement of advance notice
(with a good cause exception); it requires clear and convincing
proof that the opponent committed the bad act before it can be
admitted; and it requires that/the probative value of the bad act
for its not-for-character purpose must substantially outweigh its
prejudicial effect. The Chair asked whether there has béen any
negative reaction from trlal judges as to the proposed in camera
requirements. Professor Aronson said that trial judges had been
positive about these requirements and that his sense was that
trial judges wanted direction in handling evidence of uncharged

misconduct.
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4. Rule 407--The proposed amended Uniform Rule would apply
specifically to product liability cases. No change has been made
to the "after the event" language of the rule, but a comment will
say that the relevant event is the time of sale rather than the
time of injury.

5. Rule 408--This Rule would be modified to make it clear
that it would include statements made during the course of an
alternative dispute resolution.

6. Rule 412--The proposal adds a legislative purpose section
indicating that the purpose of the rule is to protect the privacy
of rape victims. Prior sexual conduct of the victim would be
admissible only to show source of injury, consent, bias, or the
source of sexual knowledge in a case involving a child-victim.
The proposed amendment would apply the rule in both civil and
criminal cases.

7. Privileges--Unlike the Federal Rules, the Uniform Rules
contain a detailed set of privileges. Two amendments to these
rules are proposed. First, the psychotherapist-patient privilege
would be expanded to cover statements made to licensed social
workers. A licensing requirement was thought necessary because
otherwise there would be no way to meaningfully limit the
therapeutic privilege. Second, the procedural rules concerning
invocation and waiver of privileges would be revised and
expanded, consistently with the case and statutory law that has
developed.

8. Rule 609--A requirement of pretrial notice, parallel to




that in Rule 404 (b), has been added. Also, when the criminal
defendant is the witness, impeachment would not be permitted with
non-crimen falgi crimes unless the probative value of the
conviction substantially outweighs the prejudice to the
defendant.

9. Bias--Uniform Rule 616 currently permits impeachment for
bias, subject to the 403 test. The Uniform Rules Committee is
recommending that this rule be deleted, due to concern that the
rule, by negative implication, could havée a confining influence
on other methods of impeachment not mentioned in the Rules.

10. Writings--The Uniform Rules Committee would amend every
rule in which the term "writing" is used. The term "writing"
would be changed to "record", and the term "record" would then be
defined as any means of preserving information, much like the
definition in the Federal best evidence rule. This change was
thought necessary to account for technological developments in

preserving writings and records.

Developments in Technology

The proposed change in the term "writings" in the Uniform
Rules engenderéd some discussion about technological advances and
their impact oﬁ the Feaeral Rules of Evidence. Judge Stotler
poiﬁted out that the problem of elecﬁroﬁic data cuts across all
the rules, not only the Evidence Rules, as we move towafd the

"electronic courtroom." The Chair observed that the problems
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created by technological change are more problems of validity and
reliability than definitional. The Chair announced that in
response to the challenges created by new technology, Judge
Stotler has formed a subcommittee, consgisting of one member from
each of the advisory committees, as well as the reporters from
each advisory committee. The purpose of this subcommittee is to
consider how best to respond to changes in data retrieval and
presentation in the federal courts. Judge Turner has been
appointed by the Chair and has agreed to serve on the technology

subcommittee.

Grants of Certiorari

Roger Pauley suggested that one of the Reporter’s duties
should be to keep Committee members apprised of cases taken by
the Supreme Court involving the interpretation of the Federal
Rules of Evidence. A short discussion ensued about the current
case in front of the Supreme Court, United States v. 0ld Chief,
which presents the question whether the prosecution must accept a
stipulation to a felony in a felon firearm possession
prosecution; Roger Pauley noted that there is currently no
provision in the Federal Rules which specifically discusses
stipulations. The Reporter agreed to keep Committee members

apprised of cert. grants involving the Federal Rules of Evidence.




Issues for the Committee to Pursue

The Chair then
there was any issue

pursue. Many issues

The Committee

next meeting:

1. Rule 103 (e):

asked each member of the Committee whether
that he or she thought the Committee should
were discussed.

agreed to take up the following issues at the

While the Committee’s proposal to amend Rule

103 was withdrawn, the Committee unanimously voted to revisit the

question of amending the rule to provide instruction to litigants

as to when an in limine motion must be renewed at trial. Judge

Turner noted that the conflict in the circuits on this question

has not gone away. Judge Turner, Greg Joseph and the Reporter .

were instructed to work on a draft which would provide a neutral

solution for the problem, i.e., a solution which would not opt

for excusing a trial objection in all cases or for requiring it

in all cases, which would provide concrete guidance to litigants,

and which would not

unduly burden trial judges. Judge Doty noted

that the Civil Rules Committee was opposed to the original

proposal of the Evidence Rules Committee, which would have

required the renewal of an objection unless the "context"

instructed otherwise. The Civil Rules Committee thought that

wording too ambiguous. It was further suggested in discussion

that the Uniform Rules provision should be considered to see if

it would be helpful.
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- 2. Rules 404 (b) and 609--The Committee generally agreed that

it would be useful

to provide for a more structured procedure for

trial courts to follow in considering the admissibility of

evidence of uncharged misconduct and prior convictions. The

Reporter was instructed to review how other jurisdictions are

dealing with these

matters--including the Uniform Rules and the

Michigan Rules of Evidence. The Reporter was also instructed to

consider whether a

both rules.

common notice provision could be applied to

The Reporter will review the extant alternatives and

set forth options flor the Committee at the next meeting.

3. Rule 615--The Reporter informed the Committee that the

"Victim of Crime Bill of Rights," 42 U.S.C.

1990,
statute sets forth
the statute is not

subsection (b) sets

court proceedings yelated to the offense,

places some limits on Rule 615.

seven rights of victims of crimes.

10606, passed in
Subsection (b) of the

Although

a model of clarity, paragraph (4) of

forth the right "to be present at all public

unless the court

determines that testimony by the victim would be materially

affected if the victim heard other testimony at trial."

It

appears that Congress intended to create a limited exception to

Rule 615.

This exception, which is narrowly tailored to take

account of the interests of crime victime and is more recently

enacted than the Ru

le, would take precedence over Rule 615. The

relationship between Rule 615 and the Victim of Crime Bill of

Rights is currently

being tested in the Oklahoma City bombing

11




trial. The Reporter stated that he would report more fully on

this issue at the next meeting.

4. Rule 703--The Reporter was directed to prepare a report
on whether Rule 503, which permits an expert to rely on
inadmissible evidence, has been used, as a practical matter, as a
means of improperly evadin§ the hearsay rule. The Reporter agreed
to survey the law and practice under Rule 703 and report back to

the Committee at the next meeting.

5. Rule 706--Judge Stotler and Joe Cecil informed the
Committee ‘that funding had been approved for Judge Pointer’s plan
to appoint expert witnesses in the breast implant litigation, but
that Judge Jones’ request for similar funding had been denied.
This raised the question of the adequacy of the funding mechanism
provided by Rule 706 for court-appointed experts in civil cases.
Rule 706 provides that the parties shall pay for court-appointed
experts in civil cases, but Judges Pointer and Jones argue that
this provision is unfair when the expert’s testimony will be used
in many subsequent trials. It has been argued that Rule 706 is
not even applicable when the court-appointed expert’s testimony
is used in more than one trial. Another important question is
whether Rule 706 has any applicability where the expert is
retained by the court for technical assistance, rather than to
testify as a witness.

The Committee instructed the Reporter to work with Joe Cecil
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to develop a proposal for the Committee to consider whether Rule
706 should be amended to accomodate some of the concerns
expressed by the judges involved in the breast implant

litigation, especially the question of funding by the government.

6. Self-authenticating Business Records--The Committee wvoted
to consider whether Rule 803(6) should be amended to dispense
with the requirement of a qualified witness. The Reporter will
survey the law of other jurisdictions and prepare a report on the

advisability of such an amendment for the next meeting.

7. Obsolete or Inaccurate Rules and Notes--Several Committee
members observed that the original Advisory Committee notes are
incorrect in some respects. For example, the Note to Rule 104
contains a "not", which creates the opposite impression from what
the Advisory Commit£ee intended. The Note to Rule 301 has little
or nothing to do with the Rule ultimately adopted. John Rabiej
agreed to contact West to determine whether editor’s notes could
be used to alert the reader to some of these obvious errors.

More broadly, several Committee members observed that the
Committee could do a serxrvice by updating the original Advisory
Committee notes to account not only for discrepancies but for
subsequent case developments. As Judge Jerry Smith noted,
practitioners rely on the Advisory Committee comments more than
they rely on treatises, etc. Some doubt was expressed, however,

as to whether the Advisory Committee notes could be updated

13




outside of any process of amending or re-enacting the Rules.
Professor Coquillette agreed to pass along the suggestion that
the Evidence Rules should be re-enacted so that the Advisory
Committee notes could be updated. Another possible solution
discussed was to add a new note after the old note, rather than
to amend the original note. Questions were raised about whether
changes to the notes, independent of any amendment process, would
require the three-year process attendant to amending the Rules
themselves.

The Reporter was directed to go through the Rules and the
Advisory Committee comments to determine where the Rules or the
comments are obsolete, contradictory, or cleérly wrong. The
Reporter will report back on this matter at the next meeting.
Special consideration will be given to the Notes prepared by the
Federal Judicial Center, which are included in some published
vérsions of the Federal Rules and which point out where the
Advisory Committee Notes are inaccurate or outmoded.

Professor Coquillette informed the Committee that the
reporters of all of the committees are going to get together in
January to look at anachronisms and inconsistencies throughout
the rules and committee notes. One topic of discussion will be
the proper procedure for amending the committee notes where
appropriate. The Reporter will report back on the results of the

reporters’ meeting at the next Committee meeting.

8. Circuit Splits--John Kobayashi suggested that it would be
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a useful long-term project for the Committee to investigate
evidentiary issues on which the circuit courts are split. The
Reporter agreed to prepére a memorandum on circuit splits for the

next meeting.

9. Statutes Bearing on Admissibility of Evidence--The
Committee agreed with Dean Robinson’s suggestion that the
Committee would perform a valuable service by incorporating by
reference, in the Federal Rules, all of the many specific
statutory provisions outside the Rules which regulate the
admissibility of evidence proffered in federal court. The
Reporter agreed to conduct a survey of all provisions outside the
Rules which affect admissibility, and to report back to the

Committee before the next meeting.

10. Automation--John Kobayashi suggested, as a long-term
project, that the Committee investigate whether the Evidence
Rules should be amended to accomodate changes in automation. The
issues are not limited solely to a definition of what constitutes
a writing. For example, another issue is: how does one
authenticate an electronically produced document? How do the
litigants and the court deal with materials presented in
interactive form? It was also noted that it would be helpful for
trial counsel to have some certainty as to what the judges will
do with modern visual evidence--when and whether the judge will

reach a determination. Mr. Kobayashi agreed to prepare a

15




memorandum on these issues for the next meeting.

The following issues were discussed, and the Committee
decided not to proceed on them at this time:

1. Rule 201: Rule 201(g) makes no reference to whether a
criminal defendant should or must be permitted a conclusive fact
against the government. Also, the Rule in general makes no
attempt to delineate the distinction between legislative and
adjudicative fact. The Committee decided, however, that the Rule

was not presenting a problem for courts or counsel.

2. Rule 301--Professor Broun noted that Rule 301 applies to
evidentiary presumptions but doesn’t apply to substantive
presumptions, and that it could be useful to develop a
definitional hierarchy as to what effect a given presumption
would have. The Committee was of the opinion that this would be a
massive project with uncertain results. It was noted that the
Uniform Rules Committee is investigating whether a rule of
evidence can be fashioned to provide a definitional context for
all presumptions. The Committee decided to review the Uniform
Rules proposal on presumptions when it is completed, and to
determine at that point whether such a project should be

undertaken.

3. Rule 404b--Frederic Kay suggested that Rule 404 (b) should
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be amended along the lines of the Uniform Rules proposal, so that
uncharged misconduct could not be admitted unless the probative
value substantially outweighs the prejudicial effect. While there
was much sympathy for this position, the Committee unanimously
agreed that the proposal would be rejected by Congress, and

therefore decided not to pursue the suggestion at this time.

4. Privileges--The Chair noted that the Committee had never
considered in detail whether to codify the federal law of
privileges. Greg Joseph remarked that codification would be a
problematic effort because, under the Enabling Act, any
evidentiary rule on privilege must be affirmatively adopted by
Congress. The Chair observed that in light of the Committee’s
recommendation against an amendment for the rape counselor
privilege, it might be anomalous at this point to propose any
amendment to the Rules with regard to privileges. Judge Stotler
pointed out that questions about the scope of a privilege do
create problems -for the courts. For example, there is an issue of
whether the state or federal law of privilege applies in actions
brought under the Federal Tort Claims Act. The Committee decided
not to attempt to codify the federal law of privileges at this

time.

5. Rule 611(b)--Dean Robinson suggested that the Committee
might consider whether the Rule should be amended so that the

scope of cross-examination would not be limited by the subject

17




matter of the direct. But the Committee decided not to proceed on

this matter at this time.

6. Admissibility of Videotaped Expert Testimony--Dean
Robinson suggested that the Committee might explore whether the
Evidence Rules should be amended to provide for admissibility of
videotaped expert testimony. Greg Joseph noted that a rule had
been proposed to this effect by the Civil Rules Committee, but
that the proposal had been withdrawn. John Kobayashi suggested

that experts could be saved the inconvenience of testifying at

trial through the method of videoconferencing, but questions were

raised as to whether the trial judge would have jurisdiction over

the witness in such circumstances. It was pointed out that Judge
Pointer’s plan in the breast implant litigation is for the
videotaped testimony of the experts appointed by the court to be
admissible in all breast implant trials. It was ultimately
concluded that the Committee would continue to monitor the
phenomenon of videotaped expert testimony, but that no action

should be taken at this time.

7. Rule 803(8) (B)--The Rule does not on its face permit a
law enforcement report favorable to the criminal defendant to be
admitted against the government. It was pointed out, however,
that the courts had construed the rule to permit such reports to
be admitted in favor of a criminal defendant, so the rule as

applied was not posing any problems.
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8. Rule 806--No mention is made in the Rule as to whether
extrinsic evidence, which would be excluded under Rule 608 (b) if
offered against a testifying witness, would be admitted to
impeach the character for veracity of a hearsay declarant. The
Committee agreed, however, that this anomaly was not creating a

problem in the courts.

9. Residual Exception--At the last meeting, the Reporter was
asked to prepare reports on two aspects of the residual
exception: 1. Whether there are conflicts in the cases regarding
the notice requirement; and 2. Whether the residual exceptibn has
been improperly expanded to admit evidence of dubious
reliability. The Reporter prepared a report on each of these
issues, and sent them in advance of the meeting to the Committee
members.

At the meeting, the Reporter summarized the conclusions of
these reports. First, as to the notice requirement, there is some
disagreement among the courts as to whether the requirement can
be excused for good cause. Also, there is some dispute about
whether the proponent must provide notice of a épecific intent to
invoke the residual exception. Finally, the Reporter pointed out
that no consistent approach is taken to the notice requirements
found scattered throughout the Evidence Rules.

As to the trustworthiness requirement, the Reporter noted
that the disputed question of law was whether "near misses"

(hearsay which misses one of the admissibility requirements of

19




one of the categorical exceptions) can qualify as residual
hearsay. Most courts have held that the term "not specifically
covered" in the residual exception means "not admissible under"
one of the other exceptions; thus most courts find near misses to
potentially qualify as residual hearsay. As to whether evidence
of dubious reliability is being admitted under the residual
exception, the Reporter observed that this is largely a
subjective question, dependent on one’s view of the hearsay rule
and its exceptions.

The Committee discussed the issues presented by the
Repdrter’s memoranda. Judge Jerry Smith stated that the current
residual exception is a useful tool for trial judges, since the
other exceptions are not always well-conceived, and are sometimes
underinclusive. John Kobayashi contended that it would be useful
to impose a specific number of days before trial as a date for
the pre-trial notice requirement. Roger Pauley argued that there
was no reason to conform the notice requirements found throughout
the Evidence Rules, contending that each Rule has a reason for a
different approach as to notice.

Professor Broun stated his impression that the residual
exception is being overused, and that it would be useful to give
guidance, either by a more specific and stricter definition of
trustworthiness, or by a specific exclusion of "near miss”
hearsay. But he acknowledged that the question of overuse is to a
large extent a normative question on which people can differ. The

Chair expressed the opinion that the role of the Committee is not
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to reduce the discretion of trial judges, but to determine
whether rules are unnecessarily ambiguous, incorrect, or are the
subject of conflicting opinions among the circuits. Under this
standard, there appeared to be no need at this time to amend the
residual exception.

A vote was taken and two Committee members were in favor of
proceeding and the rest of the members were opposed to proceeding

on any amendment to the residual exception at this time.

10. Sentencing Proceedings--Some interest was expressed in
extending the Federal Rules of Evidence to sentencing
proceedings, given the fact that Guidelines proceedings are so
fact-driven. However, there was a general concern that the issue
created policy conflicts beyond the scope of the Committee’s
jurisdiction--given the existence of a statute and a Septencing
Guideline which specifically provide for flexible admi§sibility,
and given the historically broad discretion of the court to
consider all information presented at the sentencing hearing.
Therefore, the Committee decided not to proceed on this matter at
this time.

Criminal Forfeiture

Roger Pauley reported to the Committee, for information
purposes only, on a Justice Department proposal to make criminal
forfeiture part of the ancillary proceedings to a criminal trial,
rather than a question for the jury. At this time, this proposal

has no immediate impact on the Evidence Rules. Judge Stotler
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expressed the hope that eventually the patchwork of forfeiture
provisions will be made into an integrated whole; but she noted
that there are no current proposals to change the Federal Rules
of Evidence in any way that would bear upon forfeiture

proceedings.

Liaison Reports

Judge Doty, the liaison to the Civil Rules Committee,
reported on the discussion within that Committee of the proposed
and withdrawn amendment to Federal Rule of Evidence 103. That
Committee concluded that the Evidence Committee’s former proposal
would have created more problems than it solves.

Judge Dowd, the liaison to the Criminal Rules Committee,
reported that the Committee was working on integrating forfeiture
provisions. Also, the Committee is considering how Rule 11 guilty
pleas were working in light of the Sentencing Guidelines. The
Committee is trying to fashion a fair, streamlined procedure to
permit defendants and lawyers to determine exactly how Guidelines
will affect a plea. The Committee is also concerned about the
growing insistence by the government that a defendant waive the
right to appeal and to bring a collateral attack as a condition
to entering into a plea; the Committee is considering whether to
amend Rule 11 to prevent this kind of waiver. The Committee is
also considering how to treat alternate jurors once the jury has
retired. Judge Dowd noted that none of the described developments

has any immediate impact on matters within the jurisdiction of
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the Evidence Rules Committee.

Restylized Appellate Rules

Judge Stotler reported that the Appellate Rules have been
restyled, so that they are more concise, consistent and clear.
She noted that commentary on the.changes has been very positive.
Those Committee members familiar with the changes unanimously
expressed the opinion that the modifications in style are a great
improvement. Judge Stotler noted that there is no immediate plan

to restyle the Federal Rules of Evidence.

Evidence Project

The Chair informed the Committee that she had been contacted
by Professor Rice of American University Law School, concerning a
project that he has sponsored. This project proposes a total
overhaul of the Federal Rules of Evidence. After discussion, the
Committee determined that while it would monitor the progress of
this project, it found no need for a full-scale revision of the

Evidence Rules.

Next Meeting

The Chair announced that the next meeting of the Committee

would take place on April 14th and 15th in Washington, D.C.

23




Respectfully submitted,
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Reed Professor of Law

Daniel J. Capra
Reporter
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Agenda F-18 (Summary)
Rules
March 1997

SUMMARY OF THE
REPORT OF THE JUDICIAL CONFERENCE
COMMITTEE ON RULES OF PRACTICE AND PROCEDURE

The Committee on Rules of Practice and Procedure recommends that the
Judicial Conference:

1. Approve the proposed amendments to Civil Rule 73, proposed amendments
abrogating Rules 74, 75, and 76, and revision of Forms 33 and 34, and transmit
them to the Supreme Court for its consideration with the recommendation that
they be adopted by the Court and transmitted to Congress in accordance with
HE JAW e pp-3-4

2. Approve the proposed amendments to Criminal Rule 58 and transmit them to the
Supreme Court for its consideration with the recommendation that they be adopted
by the Court and transmitted to Congress in accordance with the law............... . pp-6-7

3. Approve the proposed report, which concludes that it is not advisable to amend the
Evidence Rules to include a special privilege for confidential communications
between sexual assault victims and their counselors or therapists, for transmission to
Congress in accordance with the 1aW.............ooooooooeveooeeo pp.7-8

The remainder of the report is submitted for the record, and includes the following
items for the information of the Conference:

> Long-Range Plan implementation

> Status of rules amendments

7

" NOTICE

NO RECOMMENDATION PRESENTED HEREIN REPRESENTS THE POLICY OF THE JUDICIAL
CONFERENCE UNLESS APPROVED BY THE JUDICIAL CONFERENCE ITSELF.
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Agenda F-18
Rules
March 1997

REPORT OF THE JUDICIAL CONFERENCE
COMMITTEE ON RULES OF PRACTICE AND PROCEDURE

TO THE CHIEF JUSTICE OF THE UNITED STATES AND MEMBERS OF THE
JUDICIAL CONFERENCE OF THE UNITED STATES:

Your Committee on Rules of Practice and Procedure met on January 9-10, 1997. All the
members attended the meeting.

Representing the advisory committees were: Judge James K. Logan, chair, and Professor
Carol Ann Mooney, reporter, Advisory Committee on Appellate Rules; Judge Adrian G.
Duplantier, chair, and Professor Alan N. Resnick, reporter, Advisory Committee on Bankruptcy
Rules; Judge Paul V. Niemeyer, chair, and Professor Edward H. Cooper, reporter, Advisory
Committee on Civil Rules; Judge D. Lowell Jensen, chair, and Professor David A. Schlueter,
reporter, Advisory Committee on Criminal Rules; and J udge Fern M. Smith, chair, and Professor
Daniel J. Capra, reporter, of the Advisory Committee on Evidence Rules.

Participating in the meeting were Peter G. McCabe, the committee’s Secretary; Professor
Daniel R. Coquillette, the committee’s reporter; John K. Rabiej, Chief, and Mark D. Shapiro,
attorney, of the Administrative Office’s Rules Committee Suppc;urt Office; William B. Eldridge of
the Federal Judicial Center; Professor Mary P. Squiers, Director;of the Local Rules Project; and

Bryan A. Garner and Joseph F. Spaniol, consultants to the committee.

NOTICE
NO RECOMMENDATION PRESENTED HEREIN REPRESENTS THE POLICY OF THE JUDICIAL
CONFERENCE UNLESS APPROVED BY THE JUDICIAL CONFERENCE ITSELF.




AMENDMENTS TO THE
FEDERAL RULES OF APPELLATE PROCEDURE

The Advisory Committee on Appellate Rules is reviewing comments submitted on the
comprehensive style revision of the Appellate Rules, which is mtended to clanfy and simplify the
language of the rules. The proposed rev151on was ppbllsrled in Aprll 1996 and the pubhc
comment penod explred on Decernber 31 1996 Although the number of comments was
modest, virtually all were favorable. The advisory committee is also reviewing comments on the
proposed consolidation of Appellate Rules 5 and 5.1 (to account for chang’ 'in 28 U.S.C. §1292
governing interlocutory appeal and to accommodate possible amendments to Civil Rule 23) and
revision of Appellate Form 4 (to implement provisions in the Prisoner Litigation Reform Act
dealing with in forma pauperis petitions), which were separately published in August 1996.
These amendments will be considered simultaneously with the comprehensive style revision of
the Appellate Rules.

The advisory committee presented no items for your committee’s action.

AMENDMENTS TO THE
FEDERAL RULES OF BANKRUPTCY PROCEDURE

The Advisory Committee on Bankruptcy Rules presented no items for your committee’s
action. It is reviewing comments submitted on a pre‘liminar;r draft of proposed amendments to
the Official Bankruptcy Forms, which was published for comment irr August 1996. L

At its September 1995, March 1996, and Septernber 1996 rrleetings, the advisory
committee considered and approved proposed amendrrrents to 14 Barlkruptcy Rules, including
Rules 1017, 1019, 2002: 2003, 3020, 3021, 4001, 4004, 4007, 6004, 6006, 7062, 9006, and 9014.

It is expected that these proposed amendments and possibly a few more — which may be
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approved at the advisory committee’s spring 1997 meeting — will be presented to the Standing

Committee at its June 1997 meeting with a recommendation that they be published for comment
in the fall. The advisory committee is working on possible amendments that would substantially
revise Rules 9013 and 9014 governing adversary procedures, contested matters, applications, and

other litigation proceedings.

AMENDMENTS TO THE
FEDERAL RULES OF CIVIL PROCEDURE

Rules Recommended for Approval and Transmission

The Advisory Committee on Civil Rules submitted proposed amegdments to Federal
Rules of Civil Procedure 73 and proposed amendments abrogating Rules 74, 75, and 76, and
revisions of Forms 33 and 34, together with Committee Notes explaining their purpose and
intent. These changes are propésed to conform to the provisions in the Federal Courts
Improvement Act, Pub. L. No. 104-317 (effective October 19, 1996), which eliminate the
alternative appeal to a district judge from a decision entered by a magistrate judge under 28
U.S.C. § 636(c). Consistent with the Act, the proposed amendments would eliminate the
alternative appeal route and permit appeals only to the court of appeals.

Since the provisions eliminating the alternative appeal route took effect immediately, the
chair of the Committee on Administration of the Magistrate Judges System requested the rules
com:hittees to take quick a;ction to reconcile the inconsistency between the rules and the statutory
changes.

Under the Judicial Conference’s Procedures for the Conduct of Business by the Judicial
Conference Committee on Rules of Practice and Procedure, “the Standing Committee may

eliminate the public comment requirement if| in the case of a technical or conforming (statutory)

Rules Page 3




amg:ndment, it determines that notice and comment are not appropriate or necessary.” On the
recomméndation of ;he advisory committee, your committee agreed that the proposed
amendments were technical of conforming and need not be published for comment. If approved
by the J gdicialk Conference and the Supreme Court by May 1, 1997, the proposed amendments
could take effect on December 1, 1997, instead of December 1, 1998, when they would otherwise
take effect if they were published for comment.

The proposed amendments to the Federal Rules of Civil Procedure and to the Forms, as
recommended by your committee, appear in Appendix A together with an excerpt from the

advisory committee report.

Recommendation: That the Judicial Conference approve proposed amendments to Civil
Rule 73, proposed amendments abrogating Rules 74, 75, and 76, and revision of Forms
33 and 34, and transmit them to the Supreme Court for its consideration with the
recommendation that they be adopted by the Court and transmitted to Congress in
accordance with the law.

Proposed Amendments to Rule 23 (Class Action)

The Advisory Committee on Civil Rules has held three public hearings and is reviewing
comments submitted on proposed amendments ‘to Civil Rule 23 published for comment in
August 1996. Among other things, the proposed amendments provide aﬂditional factors for
consideration in certifying class actions under Rule 23(b)(3), establish discretionary interlocutory
appeal on the certification decision, and expand the permissible ti;ne for the court to make a
certification decision. The proposal has generated keen interest. App?oximately 90 witnesses
have testified at the hearings, including class action practitioners, general counsel from large
corporations, law school academics, and representativés from public interest groups. One

provision in the proposed amendments would expressly permit certifying a class action for
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settlement purposes only. That issue is now pending in the Supreme Court in a case granted
review after publication of the Rule 23 proposal. The Court scheduled oral argument in Amchem
Prods., Inc. v. Windsor (No. 96-270) for February 17, 1997. The advisory committee will
consider whether to address further problems that have been uncovered from the testimony at the
hearings, which indicate a substantial increase in the use of Rule 23.

Scope and Nature of Discovery

At the suggestion of the American College of Trial Lawyers and with the goal of reducing
cost and delay in litigation, the advisory committee has also embarked on a major review of the
general scope and nature of discovery. A subcommittee was appointed to explore discovery
issues. It convened a conference of about 30 prominerjxt attorneys and academics to discuss
discovery problems. The advisory committee plans to;’hold two meetings in the fall to follow up
and focus on the results of the subcommittee’s conferénce and begin to select specific issues and
possible solutions for further study.

Judicial Conference Report to Congress on the RAND CJRA Study

The advisory committee submitted for your cofnmiﬁee’s consideration a draft report from
the Committee on Court Administration and Case Mahagement (CACM) to Congress evaluating
the experiences of the district courts under the respective Civil Justice Reform‘Act plans. At the
request of the CACM committee, your committee met.in executive session for the discussion.
The draft CACM committee report proposed recommendatioﬁs for procedural changes, which
would initiate the rulemaking process. The CACM comminee report itself was based on district
courts’ reviews of their /dockets and procedures, a Fedéral Judicial Center study of the

demonstration courts, and an extensive study conducted by the RAND corporation, which

Rules ‘ Page 5




included several hundred pages of statistical and analytical data. Both your committee and the
Civil Rules Advisory Committee are now directing careful attention to the CACM committee
draft report and the RAND study. Neither rules committee has taken a collective position on
the CACM committee report or on the RAND study. The report to Congress is due by June 30,
1997. Your committee and the advisory committee believe that the report to Congress is an
important part of establishing an appropriate working relationship with Congress and are keenly
interested in both the report and the RAND sfudy, and their impact on the rulemaking process.

AMENDMENTS TO THE
FEDERAL RULES OF CRIMINAL PROCEDURE

Rules Recommended for Approval and Transmission

The Advisory Committee on Criminal Rules submitted to your committee proposed
amendments to Cﬁminal Rule 58 t§gether with Committee Notes explaining their purpose and
intent.

The proposed amendments to Rule 58 conform with the provisions in the Federal Courts
Improvement Act, which modify the procedures governing the consent of a defendant to be tried
by a magistrate judge. The changes would eliminate the requirement for a defendant to consent
to a trial before a; magistrate judg¢ in a case when the charge is a Class B misdemeanor motor-
vehicle offense, a Class C misdemeanor, or an infraction. The proposed amendments would also
permit a defendant to consent to é trial l;y a magistrate judge in all other misdemeanor cases
either oralyly oh the fecord or in writing.

As in the case c;f the proposed amendments to the Civil Rules, the Chair of the
Committee on Administration of the Magistrate Judges System requested the rules committees to

expedite the rulemaking process and eliminate the inconsistency between the rule and the
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amended statutory provisions. On recommendation of the advisory committee and in accordance
with established Judicial Conference procedures, your committee agreed that the proposed
amendments to Criminal Rule 58 were technical or conforming and need not be published for
public comment.
The proposed amendments to the Federal Rules of Criminal Procedure, as recommended
by your committee, are in Appendix B with an excerpt from the advisory committee report.
Recommendation: That the Judicial Conference approve the proposed amendments to
Criminal Rule 58 and transmit them to the Supreme Court for its consideration with the
recommendation that they be adopted by the Court and transmitted to Congress in

accordance with the law.

Informational Item

The advisory committee is reviewing suggested amendments to Criminal Rule 11
addressing issues that have resulted in conflicting decisions among the circuits. It also is
studying suggested procedures governing forfeiture proceedings.

AMENDMENTS TO THE
FEDERAL RULES OF EVIDENCE

Report to Congress

Under 42 U.S.C.§ 13942(c), as amended in 1996, the Judicial Conference “shall evaluate
and report to Congress its views on whether the Federal Rules of Evidence should be amended,
and if so, how they should be amended, to guarantee that the confidentiality of communications
between sexual assault victims and their therapists or trained counselors will be adequately
protected in Federal court proceedings.”

The Advisory C/ommittee on Evidence Rules examined state laws and cases, federal

cases, and a report to Congres§ prépared by the Department of Justice, dated December 1995,

Rules Page 7




entitled “The Confidentiality of Communications Between Sexual Assault or Domestic Violence
Victims and Their Counsellors.” The advisory committee concluded that it was not advisable to
amend the Evidence Rules to include a special privilege for these confidential communications.

Your committee approved the recommended draft report to Congress proposed by the
advisory committee. The report explains why no amendment is necessary to guarantee that the
confidentiality of these communications will be fairly and adequately protected in federal court
proceedings.

Evidence Rulé 501 gives the federal courts the primary responsibility for developing
evidentiary privileges under a common law approach. Since the rule was enacted in 1975,
several evidentiary privileges have been recognized by the federal courts. Most recently, the
Supreme Court recognized the existenée of a privilege for confidential statements made to a
licensed clinical social worker in a thérapy session. Jaffee v. Redmona;, 116 S.Ct. 812 (1996).

In light of the Jaffee decisiqn and the well-entrenched, common-law approach to
recognizing privilege in the Evidence Rules, there is every reason to believe that confidential
communications from victims of sexual assault to licensed therapists and counselors are and will
be adequately protected by the common-law approach mandated by Rule 501. More importantly,
it would be inadvisable to single out a particular privilege for codification in the rules. It would
be anomalous and might cause unwarranted confusion in the bar and bench, because all other
federally-recognized privileges would remain grounded in common law. The report is contained
in Appendix C with an excerpt from the advisory committee report.

Recommendatiorln That the Judicial Conference approve the proposed report, which

concludes that it is not advisable to amend the Evidence Rules to include a special

privilege for confidential communications between sexual assault victims and their
counselors or therapists, for transmission to Congress in accordance with the law.

Page 8 Rules

1

i

i

=
(e

\E

Yo

e

£

i(£~‘;—\j

1

| R

[

%

I

|

g‘

I

-




'y 1

1

|

[S0u T A 2 A

3

=3 7 77 71

L

Iy 71

I

%
L

F

Informational Item

The advisory committee is reviewing the rules to identify obsolete provisions and rules
generating inter circuit conflict. It is also reexamining proposed amendments to Rule 103 and is
reviewing a few other rules, including Rules 404(b), 615, 703, 706, and 803(6).

LONG-RANGE PLAN IMPLEMENTATION

The Standing Rules Committee completed a self-study, which reviewed the present
operation and the future course of the rulemaking process. The self-study was published in the
Federal Rules Decisions. 168 F.R.D. 679 (1996). A copy of the self-study is not attached due to
its length.

Your Committee and the respective advisory rules committees continue to follow the
three implementation strategies in the Long Range Plan to effect the Plan’s Recommendation 28
dealing with the rulemaking process.

STATUS OF PROPOSED AMENDMENTS
A chart prepared by the Administrative Office (reduced print) is attached as Appendix D,
which shows the status of the proposed amendments to the rules.
Respectfully submitted,
WM,

Alicemarie H. Stotler

Chair
Frank W. Bullock, Jr. Alan W. Perry
Frank H. Easterbrook Sol Schreiber
Jamie S. Gorelick Morey L. Sear
‘ Geoffrey C. Hazard, Jr. Alan C. Sundberg
Phyllis A. Kravitch E. Norman Veasey
Gene W. Lafitte William R. Wilson, Jr.

James A. Parker
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APPENDICES
Appendix A — Proposed Amendments to the Federal Rules of Civil Procedure
Appendix B — Proposed Amendments to the F ederal Rules of Criminal Procedure

Appendix C — Proposed Report to Congress on Amending Evidence Rules Regarding the

Confidentiality of Communications Between Sexual Assault Victims and Their
Counsellors

Appendix D —Chart Summarizing Status of Rules Amendments
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Agenda F-18 (Appendix A)

Rules
March 1997
To: - Honorable Alicemarie H. Stotler, Chair,
Standing Committee on Rules of Practice and
Procedure
From: Paul V. Niemeyer, Chair, Advisory Committee on
Civil Rules
Date: December 6, 1996
Re: Report of the Advisory Committee on Civil Rules

I Introduction

The Advisory Committee on Civil Rules met on October 17 and
18, 1996, at the Administrative Office of the United States Courts
in Washington, D.C. A brief summary of the topics considered at
the meeting is provided in this Introduction. Part II recommends
that this Committee transmit to the Judicial Conference changes to
conform the Civil Rules to the repeal of the statutory provision
that allowed parties that had agreed to trial before a magistrate
judge to agree also that the first appeal would be taken to the

district court.
* % * * <%

II ACTION ITEMS
Rules Transmitted for Judicial Conference Approval
Rules 73, 74, 75, 76

Section 207 of S. 1887, the Federal Courts Improvement Act of
1996, Act of October 19, 1996, reshapes the 28 U.S.C. § 636
provisions for appeal from a judgment entered by a magistrate judge
following consent to trial before the magistrate judge. Section
636 (c) formerly provided two alternative appeal paths. Appeal
could be taken to the court of appeals, or, alternatively, the
parties could agree at the time of consenting to trial before a
magistrate judge that any appeal would be taken to the district
court. The judgment of the district court on appeal from the

Rules App. A-1




magistrate judge could be reviewed only by petition to the court of
appeals for leave to appeal. This second appeal path has been
rescinded, leaving only the path of direct appeal to the court of
appeals.

Portions of Civil Rule 73 refer to the former provision for
appeal to the district court. Civil Rules 74, 75, and 76 establish
the procedure for appeal to the district court. 'Rule 73 must be
conformed to the statute as amended, and Rules 74, 75,%and 76 must
be abrogated. Portions of Forms 33 and 34 also must be changed to
conform to the statutory and rules changes. To conform these rules
to the statutory changes, the Advisory Committee recommends the
changes shown below in the usual form.

The Advisory Committee also recommends that these changes be
transmitted to the Judicial Conference without any period of public
comment, with the recommendation that they be sent on to the
Supreme Court for submission to Congress. Part I(4)(d) of the
Procedures for the Conduct of Business by the Judicial Conference
Committees on Rules of Practice and Procedure authorizes this
Committee to "eliminate the public notice and comment. requirement
if, . in the case of a technical or conforming amendment, it
determines that notice and comment are not appropriate ' or
necessary. Whenever such an exception is made, the Standing
Committee shall advise the Judicial Conference of the exception and
the reasons for the exception.®

Parties no longer can consent to appeal from the judgment of
a magistrate judge to the district court. Perpetuation of the
Civil Rules describing such appeals serves no purpose and may
mislead some parties to consent to trial before a magistrate judge
for the purpose of also achieving a hoped-for speedy and
inexpensive opportunity to appeal "at home.* Even if the comment
and hearing requirement is excused, conforming amendments can
become effective only on December 1, 1997, more than a full year
after the statutory change. With comment and hearing, the date
would be pushed back to December 1, 1998. Once Congress has made
the decision to abolish this means of appeal, the only question for
the Enabling Act Process is the technical one of making the right
conforming changes. The Advisory Committee believes that the
conforming changes are sufficiently clear to justify prompt action.

It is possible that on December 1, 1987, some cases will

remain pending before magistrate judges in which the parties have
consented to appeal to the district court. There is no need to
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defer conforming changes for fear of the impact on these cases.
The retroactive effect of the statutory change is not a matter to
be resolved by court rule. The effect of the conforming rules
changes will be governed by the Supreme Court order making the
amendments; the usual provision in rules orders is that the changes
take effect on December 1 and “govern all proceedings in civil
cases thereafter commenced and, insofar as just and practicable,
all proceedings in civil cases then pending.* 28 U.sS.C.A. §
2074 (a) provides that changes do not apply to pending proceedings
“to the extent that, in the opinion of the court in which such
proceedings are pending, the application of such rule in such
proceedings would not be feasible or would work injustice, in which
event the former rule applies.*® :

* %k % % *
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" New material is underlined; material to be omitted is struck through.

PROPOSED  AMENDMENTS TO THE
. FEDERAL RULES OF CIVIL PROCEDURE"

Rule 73. Magis&ate J udges§ Trial by Consent and Appeal

Options
(a) l;dwers; Procédure. * oKk kX A record of the
proceedings shall be made in accordance with the
requirements of Title 28, U.S.C. § 636(c)(#S).
% k k %k *k

(c) Normal Appeal Route. In accordance with Title 28,

U.S.C. § 636(c)(3), uniessthepartics-otherwise-agree-to-the

rulte; appeal from a judgment entered upon direction of a

magistrate judge in proceedings under this rule will lie to the

court of appeals as it would from a judgment of the district

court.
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COMMITTEE NOTE

The Federal Courts Improvement Act of 1996 repealed the
former provisions of 28 U.S.C. § 636(c)(4) and (5) that enabled
parties that had agreed to trial before a magistrate judge to agree also
that appeal should be taken to the district court. Rule 73 is amended
to conform to this change. Rules 74, 75, and 76 are abrogated for the
same reason. The portions of Form 33 and Form 34 that referred to
appeals to the district court also are deleted.
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COMMITTEE NOTE

Rule 74 is abrogated for the reasons described in the Note to
Rule 73. o
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59
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COMMITTEE NOTE

Rule 75 is abrogzited for the reasons described in the Note to
Rule 73.
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COMMITTEE NOTE

Rule 76 is abrogated for the reasons described in the Note to
Rule 73.

Rules App. A-15




Rules App. A-16

FEDERAL RULES OF CIVIL PROCEDURE 13

Form 33. Notice of Availability of Magistrate Judge to Exercise
Jurisdiction and-Appeal-Option

* %k k %k %

An appeal from a judgment entered by a magistrate judge may
be taken directly to the United States court of appeals for this judicial
circuit in the same manger as an appeal from any other Judgment of
a dlstnct court. Adte y Se y s

Coples of the Form for the "Consent to Junsdlctlon by a

United States Magistrate Judge" and-"Electionof-Appeat-to-a-Pistrict
Fudge" are available from the clerk of the court.

Form 34. Consent to Exercise of Jurisdiction by a United States
Magistrate Judge;Electionof Appeat-to-District Judge

¥ %k %k %k %

Note: Return this form to the Clerk of the Court if you consent to
jurisdiction by a magistrate judge. Do not send a copy of this
form to any district judge or magistrate judge.
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March 1997

TO: Hon. Alicemarie H. Stotler, Chair
Standing Committee on Rules of Practice
~and Procedure

FROM: Hon. D. Lowell Jensen, Chair
Advisory Committee on Federal Rules of Criminal
Procedure

SUBJ ECT  Report of Advisory Committee on Rules of Criminal Procedure
DATE: December 4, 1996

L INTRODUCTION.

At its meeting on October 7th and 8th, 1996, the Advisory Committee on the
Rules of Criminal Procedure considered proposed or pending amendments to several
Rules of Criminal Procedure. This report addresses those proposals. The minutes of that
meeting and proposed amendments to Rule 58 are attached.

II. ACTION ITEMS
A. Action on Proposed Changes to Rule 58

After the Committee met in October, the President signed the Federal Courts
Improvement Act of 1996 (S. 1887). Section 202 amended 18 U.S.C. § 3401(b) and (g)
and 28 U.S.C. § 636(a); those amendments eliminated the requirement that a defendant
consent to a trial before a magistrate judge in those cases where the defendant is charged
with a petty offense which is either a class B misdemeanor charging a motor vehicle
offense, a class C misdemeanor, or an infraction. That same section also amended
§3401(b) by allowing the defendant to consent to a trial by a magistrate judge in all other
misdemeanor cases either orally on the record or in writing. Those statutory changes will

require conforming amendments to Rule 58, Procedure for Misdemeanors and Other
Petty Offenses.

On the recommendation of Hon. Phillip M. Pro (Chair of the Committee on the
Administration of the Magistrate Judges System) and with the assistance of Mr. Rabiej

Rules App. B-1




Criminal Rules Committee 2 »
Report to Standing Committee
December 1996 &

et

(who drafted suggested conforming language) the Criminal Rules Committee was polled m
and agreed that the changes should be forwarded to the Standing Committee for action at

its January 1997 meeting. The Style Comnuttee has rcv1ewed the draft and has made its
suggested changes. \ ‘ , M
L

Under the rule-making procedures, “The Standing Committee may eliminate the
public notice and comment requirement if, in the case of a technical or conforming f
amendment, it determines that notice and comment are not appropriate or necessary.” J
The Committee views the proposed amendments as “conforming” changes resulting from
the changes in the underlying statutory provisions and believes that public comment is not
necessary. If the changes are forwarded without public comment, and assuming they are
approved by the Supreme Court, they would go into effect on December 1, 1997. If the

normal procedure of publication and comment is followed, they would not go into effect r
until December 1, 1998. S |

A draft of the proposed changes to Rule 58, the Committee Note, and ‘a copy of E
Section 202 of the Federal Courts Improvement Act of 1996, are attached. J

1

The Advisory Committee recommends that the Standing Committee approve the
amendments to Rule 58, without publzcatzon and forward them to the Judzczal
Conference for approval. «
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PROPOSED AMENDMENTS TO THE
FEDERAL RULES OF CRIMINAL PROCEDURE"

Rule 58. Procedure for Misdemeanors and Other Petty
Offenses

(a) SCOPE.
(1 In General. This rule governs the procedure and practice
for the conduct of proceedings involving misdemeanors and

other petty offenses, and for appeals to district judges ofthe

distrieteourts in such cases tried by United States magistrate
judges.
* % % % %
(b) PRETRIAL PROCEDURES.
* %k Kk %k %k
(2) Initial Appearance. At the defendant’s initial appearance
on a misdemeanor or other petty offense charge, the court

shall inform the defendant of:

* Kk k %k %

“New matter is underlined; matter to be omitted is lined through.
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(C) uniess-the-charge-is-apetty-offense-for-which
appﬁmtmcnt—of-tﬁunschs—net-rcqmm&; the right to
request the assignment appointment of counsel if the

defendant is unable to obtain counsel, unless the

charge is a petty offense for which an appointment of

counsel is not required;

* k k k k

(E) the right to trial, judgment, and sentencing before
a district judge -of the-distriet-court , unless;

(i) the charge is a Class B misdemeanor

motor—vehic}e offetnse, a  Class C

misdemeanor, or an infraction: or

(ii) the defendant consents to trial, judgment,
and sentencing before a magistrate judge;

(F) unless-the-chargeis-apetty-offense; the right to

trial by jury before either a United States magistrate
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FEDERAL RULES OF CRIMINAL PROCEDURE 3

judge or a district judge of the-distriet-eourt, unless the

charge is a petty offense: and

Wi“ﬂl'ﬂ‘miSdcmeamrﬁthef—ﬂrm—a—pmthe

right to a preliminary examination in accordance with
18 US.C. § 3060, and the general circumstances
under which the defendant may secure pretrial release,

if the defendant is held in custody and chareed with a

misdemeanor other than a petty offense.

(3) Consent and Arraighment.

7

(A) TRIAL BEFORE A UNITED STATES MAGISTRATE

JUDGE—¥f the-defendant signs-a-writtenconsent-to-be

magistrate judge shall take the defendant’s plea in a
Class B _misdemeanor charging a motor vehicle-
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FEDERAL RULES OF CRIMINAL PROCEDURE

offense, a Class C misdemeanor or an infraction. In

every other misdemeanor case, a magistrate judge may
take the plea only if the defendant consents either in

writing or orally on the record to be tried before the

magistrate judge and specifically waives trial before

a district judge. The defendant may plead not guilty,
guilty, or with the consent of the magistrate judge,
nolo contendere.

(B) FAILURE TO CONSENT. if-the-defendant-doesnot

consent-to—trial-before—the—magistrate—judge:—In a

misdemeanor case — other than a Class B

misdemeanor charging a motor-vehicle offense, a

Class C misdemeanor, or an infraction.— the

defendant-shali—be—ordered magistrate judge shall

order the defendant to appear before a district judge of

. thedistrict-court for further proceedings on notice,

unless the defendant consents to trial before the

™
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magistrate judge.

* k k k ok

(g) APPEAL.

(1) Decision, Order, Judgment or Sentence by a District
Judge. An appeal from a decision, order, judgment or
conviction or sentence by a district judge of the-district-court
shall be taken in accordance with the Federal Rules of
Appellate Procedure.

(2) Decision, Order, Judgment or Sentence by a United
States Magistrate Judge.

(A) INTERLOCUTORY APPEAL. A decision or order
by a magistrate judge which, if made by a district
Jjudge of-the-district-court, could be appealed by the
government or defendant under any provision of law,

shall be subject to an appeal to a district judge of-the

distriet-eourt provided such appeal is taken within 10

. days of the entry of the decision or order. An appeal

Rules App. B-7
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FEDERAL RULES OF CRIMINAL PROCEDURE

shall be taken by filing with the clerk of court a
statement specifying the decision or order from which
an appeal is taken and by serving a copy of the
statement upon the adverse party, personally or by
mail, and by filing a copy with the magistrate judge.
(B) APPEAL FROM CONVICTION OR SENTENCE. An
appeal from a judgment of conviction or sentence by

a magistrate judge to a district judge of-the-distriet

court shall be taken within 10 days after entry of the
judgment. An appeal shall be taken by filing with the
clerk of court a statement specifying the judgment
from which an appeal is taken, and by serving a copy
of the statement upon the United States Attorney,

personally or by mail, and by filing a copy with the

~magistrate judge.
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FEDERAL RULES OF CRIMINAL PROCEDURE 7

(D) sCcOPE OF APPEAL. The defendant shall not be
entitled to a trial de novo by a district judge ef-the
district-court. The scope of appeal shall be the same
as an appeal from a judgment of a district court to a

court of appeals.

¥ ¥k k k %k

COMMITTEE NOTE

The Federal Courts Improvement Act of 1996, Sec. 202,
amended 18 U.S.C. § 3401(b) and 28 U.S.C. § 636(a) to remove the
requirement that a defendant must consent to a trial before a
magistrate judge in a petty offense that is a class B misdemeanor
charging a motor vehicle offense, a class C misdemeanor, or an
infraction. Section 202 also changed 18 U.S.C. § 3401(b) to provide
that in all other misdemeanor cases, the defendant may consent to
trial either orally on the record or in writing. The amendments to
Rule 58(b)(2) and (3) conform the rule to the new statutory language
and include minor stylistic changes.
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REPORT OF THE JUDICIAL CONFERENCE OF THE UNITED STATES
ON THE CONFIDENTIALITY OF COMMUNICATIONS
BETWEEN SEXUAL ASSAULT VICTIMS AND THEIR COUNSELORS |
\ A (March 11, 1997) o

Introduction

Section 40153 of the Violent Crime Control and Law Enforcement Act of 1994
directed that:

The Judicial Conference of the United States shall evaluate and report to Congress
its viéws on whether the Federal Rules of Evidence should be amended, and if so,
how they should be amended, to guarantee that the confidentiality of
communications between sexual assault victims and their therapists or trained

- counselors will be adequately protected in Federal court proceedings. 42 U.S.C.
§ 13942(c) (1996). |

The Advisory Committee on Evidence Rules examined the advisability of
amending the Federal Rules of Evidence to include a specific privilege protecting
confidential communications from victims of sexual assault to their therapists and
counselors. The advisory committee examined state laws and cases, federal cases, and a
Report to'Congress prepared by the Department of Justice, dated December, 1995,
entitled "The Confidentiality of Communications Between Sexual Assault or Domestic
Violence Victims and Their Counselors.” After this extensive review by the advisory
committee, the committee concluded that it is not advisable to amemj the Federal Rules of
Evidence to'include a privilege for confidential communications from sexual assault
victims to:their therapists or counselors. The Committee on Rules of Practice and

Procedure agreed with the conclusion of the advisory committee at its January 9-10, 1997
meeting. ‘ ‘

Discussion

Based on the analysis and conclusions of the Advisory Committee on Evidence
Rules and the Committee on Rules of Practice and Procedure, the Judicial Conference
recommends to Congress that the Federal Rules of Evidence not be amended to include a
privilege for confidential communications from sexual assault victims to their therapists
or counselors. An amendment is not necessary to guarantee that the confidentiality of

Rules App. C-1




these communications will be fairly and adequately protected in federal court
proceedings.

Federal Rule of Evidence 501 provides that privileges "shall be governed by the
principles ¢ of the common law as they may be interpreted in the light of reason and ‘
expenence " The Rule gives the federal courts the primary responsibility for developmg
evidentiary, prmleges Recently the Supreme Court, operating under the common law
approach mandated by Rule 501, recognized the existence of a privilege under federal law
for confidential statements made in psychological therapy sessions. The Court
specifically held that this privilege protected confidential statements made to a licensed
clinical social worker in a therapy session. Jaffee v. Redmond, 116 S.Ct. 812 (1996). In
Jaffee the Court further held that the privilege was absolute rather than qualified.

* While the exact contours of the privilege recognized in Jaffee remain to be
developed, the Court's generous view of the therapeutic privilege can be adequately
apphed to protect conﬁdent1a1 communications from sexual assault v1ct1ms to licensed

Conference concludes that Ieglslatlve mterventron at tlus t1me 1s nelther necessary nor
adv1sab1e ‘There is every reason to believe that conﬁdenual ommumcatmns from
victims of sexual assault to licensed theraprsts and counselors are and wﬂl be adequately
protected by the common law approach mandated by Rule 501. At the very least, the

federal courts should be given the chance to apply and develop the Jaﬁee prmcrple before
legrslatlve 1ntervent10n is consrdered |

Most 1mportantly, 1t 1s not advrsable to single out a sexual assault counselor
pr1v11ege for leglslauve enactment Amendlng the Federal Rules 0 mclude a sexual
assault counselor pmhlege would create an anomaly: that very speclﬂc pnvﬂege would be
the only codlﬁed pnvﬂege in the Federal Rules of Evrdence All of the other federally—
recogmzed pnvrleges Would be grounded in the common law The J udlclal Conference
believes that such an rlIlCOIlSIStcnt, patchwork approach to federal pnvﬂege’ lawis
unnecessary and unwarranted especrally glven the: mfrequency of cases mvolvmg sexual
assault i m the federal courts Grantmg speplal 1eg1$1at1ve treatment to.one of the least-

invoked pnvﬂeges in the federal courts is 11ke1y to result in confusion for both Bench and
Bar.

Conclusion

For these reasons, the Judicial Conference recommends that the Federal Rules of
Evidence not be amended to include a specific privilege for confidential commumcatrons
from sexual assault victims to their therapists or counselors.
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FORDHAM * _Agenda BemTe

University School of Law

Lincoln Center, 140 West 62nd Street, New York, NY 10023-7485

Daniel J. Capra Phone: 212-636-6855
Philip Reed Professor of Law e-mail:dcapra@mail . lawnet. fordham.edu
Fax: 212-636-6859

Hon. Alicemarie H. Stotler

United States District Judge

751 West Santa Ana Boulevard

Santa Ana, California 92701 February 17, 1997

Re: Omnibus Crime Control Act of 1997

Dear Judge Stotler,

Enclosed is a memorandum prepared by Judge Smith and myself,
on behalf of the Evidence Rules Committee, concerning proposed
amendments to the Federal Rules of Evidence that are contained in
the Omnibus Crime Control Act of 1997. At the suggestion of John
Rabiej, we include a proposed text to be included in your letter
to Congress commenting upon the Act. I also enclose a disk with a
file containing the attached memorandum. The disk is in
Wordperfect 5.2+. Please do not hesitate to contact me if I can
be of any further assistance on this matter.

Very truly yours,

.
1 \—.7.‘._—‘--‘ - 1
. R TP (~1,~ .
Daniel J. Capra
Reed Professor of Law

cc: Hon. Fern M. Smith
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FORDHAM

UNIVERSITY

Memorandum To: Hon. Alicemarie H. Stotler

From: Hon. Fern M. Smith and Professor Daniel J. Capra
Re: Evidence Provisions in the Omnibus Crime Control Act -
Date: February 16, 1997

Introduction

We have been informed of two provisions in the Omnibus Crime
Control Act of 1997 (S.3) which would amend the Federal Rules of
Evidence. We understand that you plan to send a letter to
Congress indicating that rulemaking procedures should be 7
followed. John Rabiej suggested that we prepare a statement
concerning any substantive problems we have with the legislation,
so that these comments might be added to your letter. What
follows 'is suggested language about the substance of the
legislation insofar as it affects the evidence rules. We note
that our preliminary view of the first proposal is not negative
as a substantive matter. We feel it appropriate to comment
favorably on the substance of this provision so as to indicate

our willingness to analyze congressional proposals without bias
or prejudgment. ‘ ‘ Lo

Proposed Text of Letter to Congress as it Pertains to Evidence Rules

Section 503 of the Omnibus Crime Control Act of 1997
(the Act) would amend Rule 404(a) of the Federal Rules of
Evidence to provide that "if an accused offers evidence of a
pertinent trait of character of the victim of the crime,
evidence of a pertinent character trait of the accused" may
be offered by the prosecution. Under current law, the
defendant does not open the door to his own character by
proffering evidence about the character of a victim. We
believe that as a substantive matter, this provision is
fair, balanced, and well-drafted. The reason character
- evidence is generally excluded at trial is that it has
dubious probative value, and could lead to a trial of
personality, rather than 'a trial on the merits. If, however,
the defendant decides to introduce character evidence, he

1
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presumably has made the decision that this kind of evidence
is relevant, and that it is fair to inquire into personality
as it bears on the merits. Once that decision has been made,
it is appropriate to allow the prosecution to respond on
those very prenmises. Moreover, the Proposed amendment would
allow proper prosecutorial response when the defendant
attempts a "blame the victim" defense.

We have serious conce
the Act, which would a
Evidence to include

rns, however, with section 713 of
mend Rule 404(b) of the Rules of
"disposition towarad

a particular ,
individual® among the valid purposes for admitting evidence
of a person’s (usually a criminal defendant’s) uncharged
misconduct. i

person had a character or pPropensity to act
way. The Rule states, however, that specific
offered to prove something other than a4 person’s propensity
to act--some not-for-character purpose. The Rule then gives
several illustrations of permissible purposes, such as
intent and identity. It is importan;,to‘renember that the
list of not-for-character‘purpogesfip the Rule is . '
1llustrative only. See Uhitedjstétesjvﬁ_sinqng.767 F.2d 524
(8th Cir. 1985) ("Rule 404 (b) is ‘ i

‘ ‘ ﬁaqrgle“of;ihclus;ongrather
than exclusion and admits evidence, of other. '

relevantqto‘anyfissne‘;h the‘triéi,ﬁpnless itgtendsgﬁo prove
only criminalrdistsitiqn.") (emphasis, added)... ' ..
Section 713 would add "dispbsition tc
individual® to this illustrative list.
amendment is problematic for at least t

bad acts can be

towaﬁVWSfﬁarﬁicular
We believe this
hree reasons:

1. Assuming that "disposition toward a particular
individual" is not itself a Character trait, evidence
of such disposition is fully admisssible now, without
having to amend the rule. This follows from the premise
that the list of permissible purposes in the Rule is by
way of illustration only; adding another illustration
does not affect the admissibility of evidence of,
uncharged misconduct in any sense. ‘ '

‘ arily restrictive manner--
to 'exclude evidence legitimately| offered for a not-for-
character purpose, simply because that purpose was not
one specifically listed in the Rile., The amendment
could in fact serve to harm legitimate prosecutorial

2
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interests.

3. There is a strong argument that "disposition
toward an individual” is really just another way. of
saying "“character" or "propensity". The courts often

, use the term "criminal disposition" as a synonyn for
the character purpose that is prohibited by the Rule.
If “disposition" does mean "character" or "propensity",
as most courts have held, then including "disposition
toward an individual™ as a permissible purpose for bad
acts evidence renders the Rule internally inconsistent.
The Rule would essentially read: "Evidence of uncharged
misconduct cannot be used to prove a person’s
propensity to act in a certain way, but it can be used
for other purposes, such as to pProve a person’s
propensity to act in one specific way." If disposition
is not really an "other purpose" then the Rule would be
self-contradictory as amended. Moreover, the amendment
would create the anomaly that this one character trait
would be proveable while all others would not. This
could create confusion as to why this particular

character trait is given special treatment over all
others.

For all these reasons, we respectfully request that
Rule 404 (b) not be amended in the manner set forth in
section 713 of the Omnibus Crime Control Act of 1997.

Exclusionary Rule

The Omnibus Crime Control Act contains a provision that
would limit the exclusionary rule. We have chosen not to comment
on this proposal. Although the exclusionary rule is a rule of
evidence in a broad sense, it is a court-made rule that is not in
the Federal Rules of Evidence. Whether the exclusionary rule
should apply in a federal court is a policy matter that
implicates fundamental guestions of remedial enforcement of
constitutional rights. We believe that these issues are beyond
the scope of the Evidence Rules Committee’s jurisdiction.




O LD 0o 0 o (o 03 [0 00 5 Lo (2




FUTRRE R R e

1 7

o
2

L T

)

1

-
T

™ 1 7

—

71

3

1 3 1

—

LEQNIDAS RALPH MECHAM ARMINISTRATIVE OITICE OF THE

Director

UNITED STATES COURTS JOIIN K. RABIE]
CLARENCE A. LEE, JR. _ .Chlel
Assaciate Director WASHINGTON, D.C. 20544 Rules Commitice Support Office

Yebruary 4, 1997
Via Facsimile

MEMORANDUM TO JUDGE FERN M. SMITH1 AND PROFESSOR DANTEL J. CAPRA
SUBIECT:  Proposed Amendment to Evidence Rule 404 in Pending Legislalion

For your information, 1 am attaching section 503 from the Omnibus Crime Control Act of
1997 (S.3), which was introduced by Senator Haich on January 21, 1997. The provision would
amend Evidence Rule 404 to allow the prosecution 1o offcr evidence of the negative character
trait of the defendant to rebut negative character cvidence offered against a victim by the

defendant.

The Omnibus Crime bill contains several other provisions that affect the rulemaking
process. In the past Congressional sessions, comprehensive crime bills have been introduced
early in the session. Many hearings are held throughout the scssion on these bills. Inevitably,
the bills arc later substantially amended and divided into many separate bills. Only a fow of the
scparate bills ordinarily get passcd and then only at the end of the session.

We usually prepare a response to the Hill from Judge Stotler carly in this process to get
the judiciary’s position on the record on all the rules-related provisions in a bill. In these cases,
we advise Congress that the Rules Enabling Act and its rulemaking procedures should be
followed. We also identify any substantive problems with the dralting of the legislation. After
conlerring with our Legislative AfTairs Office, I will contact you to discuss our response.

In the mcantime, 1 will kecp you posted on developments involving this legislation.

AV RN

John K. Rabicj

Attachment

oe: Honorable Alicemarie H. Stotler
Professor Danicl R. Coquillette

ATRADITION OF SERVICE TO THE FEDERAL [UDICIARY
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" country. In ab effort to lemsen this burden, TITLE I TRANSFER OF ALIEN
PRISONERS :

Jjenuary 21, 1997 CONGRESSIONAL RECORD — SENATE S191
JUVENILE JUBTICE ing Che Becretary of State to romegobiste ex- Ben. 312, Federal responaibility Ior pecurity

The youid viotence Bill will ensure that oradition treaues with foreign governments et Internationa] athletic com-

violent and repest juvenile offenders are L0 enauro tyat ohild pornography offensss petitions,

preated a8 adulta by authorizing GS Attor- undsr federsl law Are extraditable offensos. Sec. 313. Technles] revision io pebalcies for

peys to propecuts 14-year-clds for any federal It alao modifies current federal law so thac erimes committed by explo-

falony vhat is n erime of violence or a esrious the statute of Mimitations Is tolled when the slyea.
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O atn for the 1ongth of thetr sentence, New risdiction of the United Btates, aec. E::“::f’l’ 1‘“"‘; outional Terrorism
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tive '%Tﬁ’r:u? Mﬁ“&:ﬁ’ﬁg O:g‘é ' sara this provision ia enforced. This Bill slan: Subt{tle A—Law Enforcement Assistanco
erima, requicos " p proposes various reforms Lo ensure fairness Rec. 411. Exemption of qualified curreat and

exmeirol;z::utuoma ‘ramﬁgag‘“; :;‘:};’B‘ for both the dofondant snd the viotim in s Jas snforcement officers
m‘b Qﬂ':.ﬂﬂ) :neoun.:s the states to under: crimine} trisle, Thess reforms o the erimi- - from State Jawa prohibiting the
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crime, whis D1 suthorises fanding for a vari- )
4 g ‘ther devolving into merely m cynical shield
‘uty of programe. suck a8 Nngerprin «DRA - g, l;h:v nsw avold ust.y niphmant. . Beo. 421. Bnort duls. ‘
ating, and improved record keeping Prac- T ﬁ]w 1 B : ,
Lo » pud impxo ™ - O, Trsmidont, these Bllls mione will mot Bec. 42 Authorigatior to enter igto Inter-
‘tices for yuvenile offendars. “Ho Juvenlls ' g5 1ve gur crime problem. TRat muat bo done . | . state compacts. i ' .
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2,000 Boys & Girls Clubs by the your XD, und, ' pup by emscting these common pense Te- ! Beg. 424. Self asfense for viotima of“'njb:uu‘a,

by permitting some federal grank TndE o BD gor e we can aignal our determination to ! ‘
! d v | . !
usad 5o ostablish & role modsl EDOAKErs SID-. 1,1 such & sociaty. 1 urge my collesgues to . TITLE WmOmAmL PmROEEDUnE P
| ERI. | pupport thess blile. e el C -
PERSONAL BECURITY . ol Bubtitle A—Equul Proteotion for Victima
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materiel snd positive effect in preventing

g o ' !
. SR Jary Improvern Y
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LEONIDAS RALPH MECHAM ADMINISTRATIVE OFFICE OF Ti{L

Director
UNITED STATES COURTS JOHN K. RABIE]
CLARENCE A. LEE, JR. Chief
p.ssociafg Diréao} WASHINCTON, D.C. 20544 Rules Commitiee Support Office

February 4, 1997
Via Facsimile

MEMORANDUM TO JUDGE FERN M. SMITH AND PROFESSOR DANIEL J.
CAPRA :

SUBIJECT: Additional Evidence Provisions in the Omnibus Crime Control Act

We have located two other provisions in the Omnibus Crime Control Act of
1997 (S. 3) that affect the Evidence Rules. First, section 713 would amend
Evidence Rule 404(b) to include “disposition toward a particular individual” among
the valid purposes for admitting evidence of the defendant’s other crimes, wrongs,
or bad acts. The caption to § 713 refers to the “disposition of (the) defendant
toward (a) victim in domestic viclence cases and other cases.”

Second, the Crime bill also includes a provision governing admissibility of
evidence obtained by objectively reasonable search and seizure methods otherwise
forbidden by the exclusionary rule. The amendment was Introduced in last year’s
crime bill. The Committee on Federal and State Jurisdiction is responsible for it.
The provision has been under study for many years in the judiciary. The rules
committees have not weighed in on this controversial issue.

I am attaching copies of both sections.
/ ‘ b
John K. Rabiej
Attachments

cc:  Honorable Alicemarie H. Stotler
Professor Daniel R. Coquillette

A TRADITION OF SERVICE TO THE FEDERAL JUDICIARY
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ONJEN\JENS7.112 NLC.

ATH CONGRIESS
ST SESstoN S. 3

"IN THE SENATE OF THE UNITED STATES

Mr. HatcH (for himself LOTT

ABRAHAM
ALLARD
ASHCROFT
CRAIG
D’AMATO
DeWINE
DOMENICI
ENZI
FAIRCLOTH
GORTON
GRAMS
GRASSLEY
HAGEL
HELMS
HUTCHINSON
KYL
MURKOWSKI
NICKLES
ROBERTS
SMITH
THOMAS
THURMOND
WARNER
COVERDELL

_) introduced thé following bill; which was read twice
and referred to the Committee on

A BILL

To provide for fair and accurate criminal trials, reduce vio-
lent juvenile crime, promote accountability by juvenile
criminals, punish and deter violent gang crime, reduce
the fiscal burden imposed by criminal alien prisoners,
promote safe citizen self-defense, combat the importation,
production, sale, and use of illegal drugs, and for other
purposes. |

1 Be it enacied by the Senate and House of Representa-
. tives of the United States of America tn Congress assembled,
SECTION 1. SHORT TTTLE; TABLE OF CONTENTS.

IR S F F IS T

(a) SHORT TITLE.—This Act may be cited as the
“Omnibus Crime Control Act of 1997”.

“w oA W N
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ity Act of 1996 is amended by inserting *“‘during fis-
cal years 1997 and }998," after “compensation,”.
(6) Section 330(c) of the-Illegal\ Immigration
. Reform and Immigrant Respor;sibility Act of 1996 is
amended by striking “, except as required by trea-
ty,”. |
(7) Section 332 of the Illegal Immigration Re-
form and Immigrant Responsibility Act of 1996 is
i-epealed.
TITLE I—EXCLUSIONARY RULE

REFORM R

Subtitle A—Exclusionary Rule
Reform
SEC. 201. SHORT TITLE.
This sﬁbtitle may be cited as the “Exclusionary Rule
Réform Act of 1997". |
SEC. 202. ADMISSIBILITY OF CERTAIN EVIDENCE-
 (8) IN GENERAL —Chapter 223 of title 18, United
States Code, is amended by adding at the end the follow-
“§ 3510. Admissibility of evidence obtained by search
or seizure
“(a) EVIDENCE OBTAINED BY OBJECTIVELY REa-
SONABLE SEARCH OR SEIZURE.—

4
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1. “(1) I~ GENI-JR;\L.—E\'i(leuge that i1s obtamed
2 as a result of a search or seizure shall not be ex-
3 cludec. in a proceeding in a court of the United
4 - States on the ground that the search or s;aizure was
5 in violation of the fourth amendment to the Con-
6 stitution of the United States, if the search or sei-
7 zure was carried out in circumstances justifying an
8 objectively reasonable belief that the search or sei-
9 zure was in conformits: with the fourth amendment.
10 *(2) PRIMA FACIE EVIDENCE—The fact that
11 evidence was obtained pursuaut to and within the |
12 scope of a warrant constitutes prim.a facie evidence
13 of the existence of circumstances justifying an objee-
14 tively reasonable belief that it was in conformity
15 with the fourth amendment.
16 “(b) EVIDENCE NOT EXCLUDABLE BY STATUTE OR
17 RULE—
18 “(1) IN GENERAL.—Evidence shall not be ex-
19 cluded in a proceeding in a court of the United
20 States on the ground‘ that it was obtained in viola-
21 tion of a statute, an administrative rule or regula-
22 tion, or a rule of prooedufe ﬁnless the exclusion is
23 expressly authorized by stgtute or by a rule pre-
24 scribed by the Supreme Court pursuant to statutory
25 authority. |
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(2) SP(«:()(AL RULE. RELATING TO ORJECTIVELY
REASONABLE SEARCHES AN SEIZURES.—Evidence
that |s othermse excludable under paragraph (1)
' shall not be ev.cluded |f the search or seizure was
cvameduout. in eircumstances justifying an quectl_vely
l;eé.sonable belief tﬁat the séarch or seizure was in
conformxty with the statute, administrative rule or
regulatlon, or rule of procedure, the violation of

whlgh‘ occasmned, its being excludable.”.

(b) RULES OF CONSTRUCTION.—This section and the

amendments made by this section shall not be construed. -

to require or anthorize the exclusion of evidence in any
proceeding, Not}ung in this section or the amendments
made by this sectlon shall be construed so as to violate
the fourth amendment to the Constitution of the United
States. |

(c) CLERICAL AMENDMENT.—The chapter analysis
for chapter 223 of title 18, United States Code, is amend-

ed by adding at the end the follomng-
“*3510. Admissibility ol endenee obtamed by ecarch or seizure.”

Subtltle B—Confessmn Reform

SEC. 211 ENFORCEMENT OF CONFESSION REFORM STAT-

‘ UTE-
(a) IN GENERAL.—Section 3501 of title 18, United
States Codt‘e,: is amended by\édding at the end the follow-
ing: .,
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| SEC. 7i3. EVIDENCE OF DISPOSITION OF DEFENDANT TO-
2 WARD VICTIM IN DOMESTIC VIOLENCE CASES
3 AND OTHER casis.
4 Rule 404(b) of the Federal Rules of Evidence is

5 amended by striking “or absence of mistake or accident”
6 and inserting ‘“absence of 'mi_stake or accident, or a dis-
7 position toward a particular individual,”.

8 SEC. 714. HIV TESTING OF DEFENDANTS IN SEXUAL AS-
9 SAULT CASES.

10 (a) IN GENERAL.—Chapter 109A of title 18, United
11 States Code, is amended by adding at the end the follow-

12 ing:

13 “g2249. Testing for human immuncodeficiency virus;
14 disclosure of test results to victim; effect
15 on penalty

16 "‘(a) TESTING AT TIME OF PRETRIAL: RELEASE DE-

17 TERMINATION.—

18 : “(1) In GENERAL.—In a case in which a person
19 is charged with an offense under this chapter, upon
20 request of the victim, a judieial officer issuing an
21 order pursuant to section 3142(a) shall include .in
22 the order a requirement that a test for the hﬁman
23 immunodeficiency virus be performed upon the per-
24 son, and that followup tests for the virus be per-
25 formed 6 months apd 12 months following the date
26 of the initial test, unless the judicial officer deter-
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FORDHAM /’a‘mc&aj?km A

University School of Law

Lincoln Center, 140 West 62nd Street, New York, NY 10023-7485

Daniel J. Capra Phone: 212-636-6855

Philip Reed Professor of Law e-mail:dcapra@mail.lawnet. fordham.edu
Fax: 212-636-6899

Memorandum To: Advisory Committee on the Federal Rules of
Evidence

From: Dan Capra, Reporter

Re: Rule 103(e)

Date: February 17, 1997

Introduction

A subcommittee consisting of Judge Turner, Greg Joseph, and
myself was constituted to come up with a proposed amendment to
Rule 103 that could perhaps would be more bright-line and more
neutral than the proposal that has been withdrawn. After
conferring, we decided to use Kentucky Rule of Evidence 103(d) as
a model. This is the only evidence rule in the country, so far as
I know, that specifically discusses motions in limine.

We felt it necessary, however, to modify the rule slightly
to account for the result in Luce v. United States and its
progeny. Luce states, broadly, that to preserve an objection to
impeachment evidence, the criminal defendant must take the stand.
Luce has been extended to several situations, including:

1) Impeachment of defense witnesses; 2)Failure to pursue a defense
at trial due to alleged fear of evidence ruled admissible in
limine; and 3) Testifying as to one subject matter but not
another, again in fear that evidence held admissible would be
used. In all these circumstances, the courts have held that the
failure to call the witness or pursue the defense or testify in a
certain way results in a failure to preserve any error for
appellate review. All members of the Subcommittee agree that the
Luce rule is fundamentally sound, and we felt it appropriate to
attempt to codify Luce and the cases following it.

What follows is our proposed language for Rule 103(e); a
proposed Advisory Committee Note; a short description of some of
the major cases from each circuit on these issues; and
alternative proposals from Professor Rice’s Evidence Project and
from the Uniform Rules. I have included fairly extensive
parentheses after the cases in the proposed Advisory Committee
Note, mainly for the convenience of the Committee. Certainly
these can be cut out or cut down if the Committee finds them to
be superfluous.




Proposed Amendment to Rule 103:
Rule 103. Rulings on Evidence

(e) Motions in limine. —- A party may move the court for a
ruling in advance of trial on the admission or exclusion of
evidence. The court may rule on the party’s motion in advance éf
trial or may defer a decision on admissibility until the evidence
is offered at trial. A motion made in advance of trial on the
admission or exclusion of evidence, when definitively resolved by
order of record, is sufficient to preserve error for appellate
review. However, in a criminal case, where the court’s resolution
is conditioned'upon the testimony of a‘witness or the pursuit of
a defense, errof is not preserved unless that testimony is given
or defense pursued. Nothing‘in this rule precludes the court from
reconsidering at trial any ruling on a@motion made in advance of

trial.
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Proposed Advisory Committee Note:

Since the Federal Rules of Evidence became effective,
litigants have increasingly relied on pretrial motions to raise
issues about the admissibility of evidence. As originally
enacted, the Federal Rules did not refer to motions in limine.
This Rule is intended to provide some guidance on the use of in
limine motions.

One of the most difficult questions arising from in limine
motions is whether a losing party has to renew an objection or
offer of proof in order to preserve an issue for appeal. Courts
have taken differing approaches to this question. Some courts
have held that a renewal at trial is always required. Collins v.
Wayne Corp., 621 F.2d 777 (5th Cir. 1980). Some courts have
taken a more flexible approach, holdlng that renewal at trial is
not requlred if the issue decided in limine is one that (1)was
fairly presented to the trial court, at the pretrial hearing, (2)
may finally be dec1ded before trial, and (3)is the subject of a
definitive rullng by the trial judge.‘See Rosenfeld v. Basquiat,
78 F.3d 84 (2d Cir. 1996). (adm1551b111ty of former testimony
under the Dead Man’s ;Statute). Other courts have distinguished
between objectlons to evidence, whlch must be renewed at trial,
and offers of proof, which need not: be' renewed. ‘See Fusco v.
General Mdtors Corp., 11 F. 3d 259 (1st Cir, ;993) Other courts
have: hehd that an objectlon made in Iimine: is sufflclent to
preserve, error because the in limine rullng constltutes "1aw of
the case." Cook v. Hoppin, 783 F.2d 684 (7th Cir. 1986) These
differing approaches create uncertainty for litigants and
unnecessary work for the appellate courts, :

Suble1510n (e) prov1desgthat a motlonhin‘limine
definitively resolved by order of record is~sufficient‘to
preserve appellate review. Where the ruling is definitive, a
renewed objectlon or offer of proof is more a formalism than a
necessity. See Fed R.Civ.P. 46 (formal exceptlons unnecessary) ;
Fed.R.Cr.P. 51 (same). On the other hand, where the trial court
reserves its ruling or makes the ruling provisional, it makes
sense to require the party to bring the issue to the court’s
attention again at trial. See United States v. Holmqu15t, 36 F.3d
154 (1st Cir. 1995) (where order excludlng evidence is
provisional, "the exclusion of evidence pursuant to that order
may be challenged on appeal only if the party unsuccessfully
attempts to offer such evidence in accordance with the terms
specified in the order"); Doty v. Sewall, 908 F.2d 1053, 1056
(1st Cir. 1990) ("a pre-trial motion in limine is not sufficient
to preserve an issue for appeal where the district court declines
to rule on the admissibility of the evidence until the evidence
is actually offered.").




Even where the court’s ruling is definitive, nothing  in the
rule prohibits the court from revisiting its decision at trial.
If the court changes its ruling at trial, or if the opposing
party violates the pretrlal ruling, objectlon must of course be
made at trial to preserve error. The error if any in such a
situation occurs only at trial. United States AV1atlon b ‘
Underwriters, Inc. v.: 01ymp1a Wlngs, Inc., 896 F. 2d 949 (5th’ Clr.
1990) ("“objection is requlred to preservexerror ‘when an opponent
or the court itself, violates a motion in limine that was -

granted"), United States V. Roenlgk 810 F.2d 809 (8th Cir. 1987)
(waiver: found“w‘ere defendant*falled to object at trlal to secure

il \‘vr\

wdefense, the .
»trlal‘thpreserve‘

i

The Rule‘does not purport t..answer whether‘a party

objectlng to 1mpeachment ev1dence in limine waives the objectlon

by offerlng thewev1dence‘on’d1rect to~"remove ‘the stlng“ of
antlclpated»lmpeachment SeeHGlllMVJ‘ﬂHomas,»83 'F.3d4 537, 540
(1st Clr.‘lgg%o "by . offerlng\th mlsdemeanwnmev1dencedhlmself
Gill waivedirhis: ' pportunlty ‘to objectiland ‘thus did not‘preserve

J
the 1ssue fo jppeal ") Y o e

|
4
i

RN TR N
oo . !

N I S

T

]

(Fwymr—

]

3

P

1

o

3

L3

¥

]

4

]

A B

~)

g

™




]

e
€

1y 1 0y 071 03 67

™1

7

P

¢

i

L
¥

Ty
k]

.

£

1y 1 3

Summary of Cases on the Renewal Question:

Stockwell v. Sweeney, 76 F.3d 370 (1lst Cir. 1996): Failure
to object at trial waives error where the trial court "very
plainly indicated that plaintiffs should renew their objectlons
as the evidence came in."

Unlted States v. HOlmqu1st 36 F.3d 154 (1st Cir. 1995):
"[Wlhen a judge issues a provisional in limine pretrial order and
clearly invites the adversely affected party to offer evidence at
sidebar for the purpose of reassessing the scope or effect of the
order in the setting of the actual trial, the exclusion of
evidence pursuant to that order may be challenged on appeal only
if the party unsuccessfully attempts to offer such evidence in
accordance with the terms specified 1n the order."

Fusco v. General Motors Corp., 11 F.3d 259 (1st Cir. 1993):
Where a party is told definitively in limine that its evidence
will not be admitted at trial, there is no requirement that the
evidence be offered again at trlal to preserve error. Otherwise,
"the proponent would have to engage in the wasteful and
inconvenient task of summoning witnesses or organizing
demonstrative evidence that the proponent has already been told
not to proffer."

Doty V. Sewall, 908 F.2d 1053 (1st Cir. 1990): A pre-trial
motion in limine is not sufficient to preserve an issue for
appeal where the district court declines to rule on the
admissibility of the evidence until the evidence is actually
offered.

Rosenfeld v. Basquiat, 78 F.3d 84 (2d Cir. 1996): Trial
Judge ruled in limine that former testlmony would be inadmissible
at trial. There was no need to renew the issue at trial, since
the issue was fairly presented in limine, and the trial court
made a definitive ruling on what was tantamount to a question of
law.

United States v. Birbal, 62 F.3d 456 (2d Cir. 1995): Rule
403 objections must be renewed at trial to preserve error, since
they are based on a balancing approach that is trial-sensitive.

United States v. Valentl, 60 F.3d 941 (24 Cir. 1995):
Failure to proffer evidence at trial waives objection where trial
judge had stated that he would reserve judgment on the in limine
motion until he had heard the trial evidence.




Government of the Virgin Islands v. Joseph, 964 F.2d 1380
(3rd Cir. 1992): Contemporaneous objection not needed where the
trial court had "thoroughly considered the issue just the day
before the. evrdence was offered "

American Home Assurance Co. V. Sunshlne Supermarket Inc.,
753 F.2d 321 (3rd Cir. 1985): Objection at trial was not requlred
to preserve error where the defendant filed a written pretrial
motlon, and the trlal court held a hearlngyand madena definitive

Keene''v'. Alrcap Industrles Corp., 60, F‘3d”823 (4th C1r.f;‘
1995): Renewal of objectlon requlred "where, as here, the
district court does not make a definitive ruling on the motion in
1imine."

Unlted States v. Wllllams, 81 F.3d 1321 (4th Clr. 1996): The
court agrees with the general pr1nc1ple that a motion in limine
preserves error as to issues where the pretrlal rullng is
definitive and of the type that can. be determlned in advance of
trial. However, here error was not. preserved because the in
limine rullng was not even based on the prec1se issue that the
defendant sought to argue on appeal.

Marcel v. Placid 0Oil Co., 11 F.3d4 563 (5th Cir. 1994) "The
general rule in this C1rcu1t is that an overruled motion in
limine does_not preserve error on appeal."

United States v. Estes, 994 F.2d 147 (5th Cir. 1993): Where
evidence is ruled inadmissible at an in limine hearing, the party
must proffer the testimony at trial in order to preserve error.
The court recognized that a party would have to make the proffer
"through a sidebar conference (on the record) or otherw1se handle
it outside the hearlng of the jury; failure to do so would defeat
the purpose. of the in limine ruling. The flip side 1s, of course,
that a trial judge should not be surprised, perturbed or annoyed

when counsel makes an objection or offer of proof on an issue
that the judge believes was disposed of at the in limine ruling."

United States v. Fortenberry, 919 F.2d4.923 (5th cir. 1990):
Objection at tr1a1 not required where the trial court allowed
the defendant to register a continuing objection at the in limine
hearing, that would apply when the challenged evidence was
admitted at trial. The court of appeals frowns on this practice,
however, because it deprlves the trial court of the opportunlty
to revisit the admissibility issue.
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United States Aviation Underwriters, Inc. v. Olympia Wings,
Inc., 896 F.2d 949 (5th Cir. 1990): "objection is required to

preserve error when an opponent, or the court itself, violates a

motion in limine that was granted."

Garner v. Santoro, 865 F.2d 629 (5th Cir. 1989): No offer of
proof is required at trial where the trial court, in limine,
definitively excluded an entire class of evidence on a
categorical basis.

Saglimbene v. Venture Industries Corp., 895 F.2d 1414 (6th
Cir. 1990): A motion to exclude an expert’s testimony, made just
prior to his testifying, is "analagous" to a motion in limine,
and 51nce this motion was denied, the party had to object to the
questlons when asked of the expert in order to preserve error for
appellate review.

Favala v. Cumberland Engineering Co., 17 F.3d 987 (7th Cir.
1994): "once a motion in limine has been granted, there is no
reason for the party losing the motion to try to present the
evidence in order to preserve the issue for appeal."

United States v. Haddad, 10 F.3d 1252 (7th Cir. 1993): Where
the trial judge expressly left the admissibility of a guilty plea
open for reconsideration, objection must be renewed at trial to
preserve error.

United States v. Hoyos, 3 F.3d 232 (7th Cir. 1993): "Failure
to accept the district court’s invitation to renew his challenge
to the motion in limine bars Hoyos’ challenge to the merits of
the ruling on appeal.”

Cook v. Hoppin, 783 F.2d 684 (7th Cir. 1986): Ruling on a
motion in limine constitutes "law of the case" and therefore the
objection need not be renewed at trial to preserve error.

United States v. Pena, 67 F.3d 153 (8th Cir. 1995): Where
the district court deferred ruling on the motion in limine, the
failure to raise the objection at trial means that the error is
not preserved for appeal.

Aerotronics, Inc. v. Pneumo Abex Corp., 62 F.3d 1053 (8th
Cir. 1995): In limine ruling on which statute of limitations to
apply; objection need not be renewed at trial, since the ruling
was definitive and on a legal question.

Hale v. Firestone Tire & Rubber Co., 756 F.2d 1322 (8th Cir.
1985): Objection at in limine hearing does not preserve error
where the party objects at trial on grounds different from those
asserted aF the in limine hearing.

i
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United States v. Roenigk, 810 F.2d 809 (8th Cir. 1987):
Waiver found where defendant failed to object at trial ‘to secure
the benefit of a favorable ruling he had received before trial.

United States v. Lui, 941 F. 2d 844 (9th Cir. 1991):
Objection need not be renewed at trial where -the trial court
referred to the in 11m1ne motlon as:, "frlvolous" and deserving of
a sanction. " ‘ : S ‘

Palmerin v. City of Riverside, 794 F.2d 1409 (9th Cir.
1986): Objection need not be renewed "where the substance of the
objectlon has been thoroughly explored during; the hearlng on the
motion in:limine, and the trial court’s ruling permitting
1ntroduct10n of ev1dence was exp11c1t and def1n1t1ve."

Pandlt v. Amerlcan Honda Motor Co., 82 F 3d 376  (10th Cir.
1996): Any error in admission of evidence of lack of similar
accidents was properly preserved by . objectlon in limine. There
was no need to renew the objectlon at; tr1a1 since the in limine
ruling was definitive, .and the issue: was of a type that could
finally be decided before trial. . |

United States v. Mejia-Alarcon, 995 F.2d 982 (10th Cir.
1993): Objection at trial not required where trial court rules in
limine that prior convictions were automatically admissible under
Rule 609(a) (2). The trial court made a definitive ruling on what
is essentially a question of law. The court notes that an
objectlon 'would have to be made at tr1a1 if the pre-trial ruling
is "fact-bound" (e.g., .a . ruling under 403), or if the trial court
declines to issue a definitive pretrial ruling.

United States v. Khoury, 901 F.2d 948 (11th Cir. 1990) "A
defendant must object at trial to- preserve an objection on
appeal; the overruling of a motion in, llmlne does not suffice."
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Summary of Cases on the Luce Question:

Gill v. Thomas, 83 F.3d 537, 540 (1lst Cir. 1996): Plaintiff
objected in limine to the use of misdemeanor evidence for
impeachment. The trial court ruled that it would be admissible.
When the plalntlff took the stand, counsel brought the conv1ctlon
out on direct. This was held a waiver of any error. *

United States v. Griffin, 818 F.2d 97 (1st Cir. 1987): The
prosecutor proposed to explain a government witness’ delay in
coming forward by offering evidence of a thlrd—party threat
against him. The trial court sustained the in limine objection to
this evidence, but warned that, if defense counsel cross-examined
the witness as to the delay, the threat evidence could come’in as
rebuttal. Under these circumstances, the failure to cross-examine
the witness as to delay operated to waive any . objectlon to the
court’s ruling. Since the threat' evidence was never introduced,
the defendant’s challenge "never ripened 1nto an appealable
issue."

United States v. Nivica, 887 F.2d 1110 (1st Cir. 1989):
an in limine hearing the court ruled that if the defendant chose
to testify, the scope of cross- -examination would be broader than
that proposed by the defendant. Where the defendant never
testified, any error was not preserved for rev1ew.

United States v. Bilzerian, 926 F.2d 1285 (2d Cir. 1991):
The trial court ruled pre-trial that if the defendant testified
in a certain way (i.e., that he had a good falth belief he was
not violating securities laws), this would constitute an advice
of counsel defense and would result in a waiver of the attorney-
client privilege. The defendant took the stand but avoided
reference to his good faith belief. Any objection to the trial
court’s pre-trial ruling was not preserved, because the defendant
never fulfllled the condltlon of testlfylng to his good faith
belief.

United States v. Ortiz, 857 F.2d 900 (2d Cir. 1989): At a
pretrial hearing in a drug case, the trial court ruled that if
the defendant put on a personal use defense, the prosecution
would be permltted to introduce uncharged misconduct under Rule
404 (b) . The defendant did not put on a personal use defense at
trial. This operated to waive any objection to the in limine
ruling. "The proper method to preserve a claim of error in
similar circumstances is to take the position that leads to the
admission of the adverse evidence, in order to bring a fully
developed record into this Court."




United States v. D1Paolo, 804 F.2d 225 (2d Cir. 1986):
preserve error based on an in limine ruling holding 1mpeachment
evidence admissible against a defense Wltness, the w1tness must
testify at trial.

Unlted States v. Weichert, 783 F. 24 23 (24 .Cir. 1986): Luce
rule applles where the, gOVernment would lmpeach the defendant g
with ev1dence offéred under Rule 608. R

Palm1er1 V.}DeFarla, 88 F.3d 136 (24 Cir. 1996): Where the
plaintiff dec1ded to. take ‘an adverse judgment rather than
challenge niev1dent;ary rullng by brlnglng evidence at, trial,
the 'in limine rullng would not be reviewed on appeal. Thls was
simply. an attempt tkﬁevade the flnal judgment rule that would not
be tolera‘ed. The court empha51zes that the district judge
"contlnuai y,showed his Wllllngness to, rev151t all of hlS rullngs
dependlng upon; how the ev1 Ice developed "

Unlted Sthtes v. Bond 87 F.3d 695 (5th Clr. 1996) : Where.
trial court rules in limine that the defendant would waive his
fifth amendment privilege were he'to testlfy, the defendant must
take the. standwand testlfy in order to challenge that, rullng on,
appeal. ‘ :

Unlted States V. Smlley, 997 F. 2d 475 (8th Clr..1993)
Defendant waived objectlon on appeal by introducing evidence of
his conv1ct10n on., dlrect examlnatlon.

o

“V. Johnson, 903 F 2d 1219 (9th Cir. 1990): The
hat the defendant would have to try on certain
pthe stand to testlfy. Any objection to this’

‘erved because the defendant never took the

Unlted State
trial court rule
cloth1ng 1f he t
ruling was ‘not  pr;
stand. “ S » {

Unlted States v. williams, 939 F.2d 721 (9th Cir. 1991):
Objectlon to 1mpeachment evidence was not preserved, where the
defendant took the stand and impeachment was introduced on direct
examlnatlon. ; ‘

Unlted States v. DiMatteo, 759 F.2d 831 (1llth Cir. 1985):

Objectlon to impeachment of the defendant’s witness under Rule
608 is- not preserved unless the witness takes the stand.
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Rule 103 Provision Proposed by Professor Rice’s Evidence Project

Rulings in limine and contemporaneous objections. When an
objection to the admissibility of evidence is ruled upon in
limine and the judicial officer who will make the ultimate
determination of admissibility at trial makes an unequivocal -
ruling on that objection, the objecting party is not required to
renew the objection at trial. An in limine ruling shall be
considered equivocal unless the court states on the record that
its ruling is unequivocal. A court should consider whether the
evidence or circumstances developed at trial might affect an in
limine ruling before characterizing such ruling as unequivocal.

Comment on this proposal by the Advisory Committee Reporter--The
rule is different from our subcommittee’s proposal in several
respects. First, it does not cover the situation where a motion
to exclude evidence is granted in limine, and the party who loses
on the motion wants to know whether to proffer the evidence at
trial. Second, it defines in much more detail the kind of in
limine ruling which need not be revisited at trial. Third, it
applies only if the judge making the in limine ruling is also the
judge presiding over the trial. Fourth, it says nothing about the
Luce problem.

11




Uniform Rules Proposal

Effect of Pretrial Ruling. A pretrial objection to, or
proffer of, evidence must be timely renewed at trial unless, at
the request of .counsel, or sua sponte, ‘the court states that the
rullng ‘on the objectlon, or proffer, is. flnal.

Short comment by Advisory Committee Reporter--The proposal
governs only the renewal question. It does not touch on the Luce
problem nor on any of the broader aspects of in limine practice.
Our subcommittee was of the view that if we are to amend the
Federal Rules to deal with the renewal question, we should
prov1de broader guldance as to in limine practice generally.
Also, the proposal uses the term "flnal" instead of . our. term
"deflnltlvely resolved“ ‘ C ok ‘
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University School of Law

Lincoln Center, 140 West 62nd Street, New York, NY 10023-7485

Daniel J. Capra Phone: 212-636-6855
Philip Reed Professor of Law e-mail: dcapra@mail.lawnet. fordham.edu
Fax: 212-636-6899

Memorandum To: Advisory Committee on the Federal Rules of
Evidence

From: Dan Capra, Reporter

Re: Adding Procedural Provisions to Rules 404 (b) and 609.

Date: February 18, 1997

At the November, 1996 meeting, I was instructed to review
the possibility of adding procedural requirements to Rules 404 (b)
and 609, in order to provide more structure for courts in
determining the admissibility of evidence under those Rules. My
mission was to investigate the approaches of other jurisdictions,
with a special focus on the Uniform Rules and the Michigan Rule.
This I have done, and this memorandum provides a proposal for
amending Rules 404 (b) and 609 to include procedural limitations,
should the Committee decide that amending these rules is
advisable. No assertion is made one way or another as to whether
the Rule should in fact be amended.

This memorandum is in six parts. The first part sets forth
the current Uniform Rules proposal on Rule 404 (b), and provides a
short comment. The second part sets forth the procedural
provisions in Michigan Rule 404 (b), and provides a short comment.
The third part sets forth and discusses a proposal by the ABA
Criminal Justice Section to include procedural requirements in
Rule 609, with a short comment. Part Four sets forth the
procedural aspects of Michigan Rule 609, and provides a short
comment. (The Uniform Rules Committee proposes no procedural
additions to Rule 609). The fifth part sets forth proposed
amendments to Rules 404 (b) and 609 for this Committee to
consider, based on the above proposals. The sixth part is an
attachment of the Supreme Court’s decision in 0l1d Chief, which
must inform any attempt to amend Rule 404 (b).




Procedural Provisions in Proposed Uniform Rule 404(b)

Tentative Draft #2 of the Uniform Rules of Evidence would
add the following provisions at the end of Rule 404 (b): .

Evidence is not admissible under this rule unless:

(A) the proponent gives to the adverse party reasonable
notice in advance of trial, or during trial if the court
excuses pretrial notice on good cause shown, of the nature
of any such evidence the proponent intends to use at trial;
and the court

(B) conducts a hearing to determine the admissibility
of the evidence;

(C) finds by clear and convincing proof that the other
crime, wrong or act was committed;

(D) finds that the probative value of admitting the
evidence outweighs the danger of unfair prejudice; and,

(E) upon request, gives an instruction on the limited
admissibility of the evidence, as provided in Rule 105.

The first 'tentative draft of Rule 404(b) contained other
procedural requirements that were dropped, without explanation,
from the second tentative draft but that might (or might not)
interest this Committee. Those extra procedural requirements are:

1

1. the court finds that the evidence is relevant to a
fact of consequence other than conduct conforming with a
character trait; and

2. the court states on the record the fact of
consequence, the ruling and the reasons for admitting the
evidence. ‘ ’
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Comment on Uniform Rules Proposal

The first part of the proposal deals with notice. Unlike the
Federal Rule, the current Uniform Rule has no notice provision.
The proposed notice provision differs from the Federal Rule in
several respects: 1) It applies to all cases, not just criminal
cases; 2) It applies to any party seeking to offer evidence under
the Rule; and 3) It eliminates the necessity of a request by the
party against whom the evidence will be offered.

At the last meeting of this Committee, I took it, perhaps
wrongly, that the Committee was generally satisfied with the text
of the notice provisions strewn throughout the Federal Rules.
Therefore, the amalgamated provision proposed for Committee
consideration later in this memorandum does not contain a change
to the current notice provision in Rule 404 (b). Certainly,
though, changes could be 1mplemented along the llnes of the.
Uniform Rules proposal should the. Commlttee so dec1de

The procedural regquirements Set‘forth after the notice
requirement in the Uniform Rule appear straightforward, but
adjustments would have to be made to two of them to accord with
current Federal law: 1) The provision requiring clear and
convincing evidence of the uncharged misconduct is inconsistent
with Huddleston v. United States, which requires only evidence
sufficient to support a finding by a preponderance; 2) The
balancing test proposed is more exclusionary than the Rule 403
test currently used by the Federal courts. The proposal for
Committee consideration set forth later in this memo attempts to
modify the Uniform Rules proposal to account for these
differences.




Michigan Rule 404(b)-5Pro¢edural Aspects

As to procedures, Michigan Rule 404(b) has a subdivision (2)
which provides as follows'

(2) The prosecutlon in a criminal case shall provide
reasonable notice in advance of tr1a1 or during trial if
the court excuses pretrial notice on good cause shown, of
the general nature of any such evidence it intends to
introduce at trial and the ratlonale, whether or not
mentioned in [the illustrative list of permissible
purposes], for admitting the evidence. If necessary to a
determination of the admissibility of the evidence under
this rule, the defendant 'shall be required to state the.
theory or theories of defense, limited only by the
defendant’s pr1v1leg§ against sel§71ncr;m1natlon.
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Comment on Michigan Rule

A large part of the rule concerns notlce, and as discussed
above, I assume that the Committee is not interested in rev151ng
the notice prov1s1on of Rule 404 (b). The major difference in the
notice provision of the Michigan Rule is that it applies even in
the absence of a request by the defendant.

One provision that is in the notice clause is actually
separable from a notice requirement and mlght well be considered
by the Committee. The Michigan Rule requires the prosecution to
articulate the rationale for admitting the evidence of uncharged
misconduct. The argument for such a provision is that it will
help to focus the court, and might serve to prevent the kind of
blunderbuss arguments  that have been reported in some of the
cases. See, e.g., United States v. Rivera, 837 F.2d 906 (10th
Cir. 1988) (prosecutor argues that bad act evidence was
admissible for "four or five things, one of which is absence of
mistake, motive, intent, identity, I forget what all, there are
four or five"). K ‘ ‘

The Michigan rule further requires that the defendant
articulate the theory of the defense if the court finds that
necessary to determine admissibility. The premise of this
provision is that the probatlve value of the evidence for a not-
for-character purpose is often dependent on the defense pursued.
For example, if the defendant claims accident, a priory similar
act might be more probatlve than if the defendant claims
mlsldentlty If a provision requiring declaration of defenses is
included in any amendment, however, it must be made clear that
there is no attempt to regulate the prosecutor’s decision on
whether or not to accept a defendant’s stipulation. Such a
proviso is made necessary by the 0Old Chief case, which is
attached to this memorandum.




ABA Proposed Procedural Additions to Rule 609

The ABA Criminal Justice section has proposed two new
subdivisions to Rule 609 which would set forth procedures under
that Rule. Current subdivisions (c), (d) and (e) would be moved
down in the Rule to. (e) (£) and (g). .The procedural provisions
are as follows: T . R ‘

(c) Procedure.

(I) The party who intends to introduce any impeachment
pursuant to this rule shall give notice to the party against
whom such impeachment will be offered prior: to- 1mpanellng
the jury in the action. S

(2) The court shall articulate on the record the
factors considered in making its determination. The court
may cons1der such factors,‘among others, as the 1mpeachment
value of the prior crime, .the p01nt in time of the
conviction and the witness’lsubsequent history, the
similarity between the other crime and the charged crime if
the witness is a defendant in a criminal case, the
importance of the witness’ testimony, the importance of
credibility to the outcome of the action, and whether the
witness testified in the case in which he or she was
convzcted

(3) bProvided the witness is at some point afforded a
fair opportunity to reply, the conviction can be elicited
from the witness during examination or cross-examination,
established by public record, or.presented during the trial
by .other extrinsic evidence if the\publlc record is not
available and good cause is. shown

(d) Details of conviction.

Unless the right is waived by a party whose witness is
being impeached, the only details of the crime which may be
admitted for impeachment are the fact of the conviction, the
name of the crime (but this may not be given if the witness
is a defendant who is being tried for a similar offense),
the time, place and number of times convicted, and whether
the crime is a felony or a misdemeanor. If any statement is
made in mitigation, relevant rebutting details may be
allowed to be inquired into.

The comment by the ABA committee asserts that procedural rules
are required because currently circuits take a variety of
approaches, and generally the practice under Rule 609 is "quite
loose."
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Comment on ABA Proposal

The notice provision in the ABA proposal is in one sense
broader than the provision currently in the Federal Rule. The
Federal Rule’s notice requirement only applies to Rule 609 (b)
evidence. The Committee might consider whether that notice
provision should be applied to all convictions offered under Rule
609. If that is done, however, the notice provision should track
that in Rule 404 (b) exactly, because the same conviction is often
offered under both Rules. An anomaly arises under current
practice when a party fails to give notice of a conviction, and
then can, offer the conviction under Rule 609(a), but not under
Rule 404(b); this anomaly could be cleared up by adding a notice
provision ‘that would govern Rule 609(a) ds well as 609 (b) . I make
this point even recognizing that at the November meetlng the
Committee appeared to express some satlsfactlon with the notice
provisions currently in. the Federal Rules. '

The notice prov1s1on in the ABA proposal is problematlc in
at least two respects when it states ghat notice must be given
before the jury is 1mpaneled First, its appllcablllty to bench
trials is unclear; there is no reason why notice should not