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AGENDA
COMMITTEE ON RULES OF PRACTICE AND PROCEDURE
JANUARY 16-17,2003
Opening Remarks of the Chair
A. Report on the September 2002 Judicial Conference session
B. Transmission of Judicial Conference-approved proposed rules amendments to
Supreme Court
ACTION — Approving Minutes of June 2002 Committee Meeting
Report of the Administrative Office

A. Legislative Report
B. Administrative Report

Report of the Federal Judicial Center
Report of the Advisory Committee on Appellate Rules

Report of the Advisory Committee on Bankruptcy Rules

A. ACTION — Approving publication for public comment proposed amendments to

Bankruptcy Rules 3004, 3005, and 4008
B. Minutes and other informational items

Report of the Advisory Committee on Civil Rules

A. ACTION — Approving publication for public comment proposed amendments to

Admiralty Rules “B” and “C”
B. Minutes and other informational items

Report of the Advisory Committee on Criminal Rules

Report of the Advisory Committee on Evidence Rules

Report on Local Rules Project

A. ACTION — Receiving and transmitting report to Standing and Advisory
Committee reporters and selected committee members for preliminary review

B. Future courses of action regarding circulation of report

Status Report of Subcommittee on Attorney Conduct Rules (oral report)
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12.  Report of Technology Subcommittee (oral report)

13.  Report of September 23, 2002, Judicial Conference Committee Chairs Long-Range
Planning meeting

14.  Panel Discussion of Mass Claims Litigation

15. Next Meeting: June 9-10, 2003, in Philadelphia, Pennsylvania
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TO: Honorable Anthony J. Scirica, and
Members of the Committee on Rules of Practice and Procedure

FROM: Mary P. Squiers
RE: Local Rules Project

DATE: December 12, 2002

This Memorandum provides a brief explanation of what is contained in the
packet. Please feel free to contact me with any questions or comments you may have
(781.444.2876; marysquiers@attbi.com).

Attached to this Memorandum are two documents. The first of these is the
History and Methodology of the Local Rules Project. The other document consists of the
actual Report of the Local Rules Project, which discusses local rules and is arranged by topic.
A brief explanation of these two items follows.

History and Methodology of the Local Rules Project

The ninety-four federal district courts currently have an aggregate of
approximately 5,575 local rules, not including many “sub-rules,” appendices, and other local
directives. This number, although large, is unrepresentative of the actual number of rules in
some courts. For example, there are only nineteen rules in the District of Montana yet, when
sub-rules, which are each discrete directives, are counted, there are eighty-six of them. There
are only twenty-two local rules in the Eastern District of Wisconsin but, when the discrete
sub-parts are counted, there are ninety-one rules. The Central District of California has only
thirty-two local rules, but there are actually 254 discrete sub-rules. There are only thirteen
rules in the District of Maryland but those directives comprise thirty-eight pages of text in the
commonly used paper compilation of local rules.' There are only four rules in the Western

! See Federal Local Court Rules (Lawyers Cooperative Publishing) (2d ed. 1995).



Memorandum
Local Rules Project

District of Wisconsin but, as stated in the preliminary statement to its rules in electronic
format, there are other directives that control.

This court prepared a number of guides to assist you while your case is
pending in this court. The court will provide printed copies of these
guides when they are appropriate. The copies provided here are
provided for your convenience.

These guides will not cover all issues relating to cases in this court. If
you are looking for information about issues that are not covered in
these guides then you might try our local rules or the Federal Rules of
Civil Procedure.”

There are only seven local rules in the Western District of Virginia but the paper
compilation of the local rules also sets forth thirty-four standing orders that
regulate conduct.

In approximately 1988, the Local Rules Project estimated that there were 5,000
local rules, not including other local directives. There has clearly been an increase in the
actual number of local rules since that time.

Although the precise number of pages of local rules was not counted or even
estimated in 1988, the volume of local rules seems to have increased significantly over the
past thirteen years. Regardless of whether there has been an increase, the volume of local
rules is staggering. Some examples of the volume of these rules may be illustrative.’ The
rules in the District of Kansas comprise sixty-two pages of text. The rules in the Northern
District of Mississippi comprise 107 pages. The rules in the District of Massachusetts
comprise 122 pages. The Northern District of California has ninety pages of text devoted to
civil local rules. All of the local rules of the district courts fill five 3” wide binders almost
completely.

These rules are extraordinarily diverse. They cover the entire spectrum of federal
practice, from attorney admission and attorney discipline, through the various stages of trial,
including pleading and filing requirements, pre-trial discovery procedures, and taxation of
costs.

1 History

As you are aware, the issue of local rulemaking has been a subject of concern for
many years for practitioners throughout the country, the judiciary, and the Congress. The
“History” section of this document briefly explains the following expressions of that interest.

2 Western District of Wisconsin, electronic discussion entitled: “Guides and Procedures.”

*  All of these numbers are determined from the Federal Local Court Rules (Lawyers Cooperative
Publishing) (2d ed. 1995).
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1. The Rules Enabling Act. Congress passed the new Rules Enabling Act
November 19, 1988 as Title IV of the Judicial Improvements and Access to Justice Act,
effective December 1, 1988.% It sought to provide “greater participation by all segments of
the bench and bar” in the rulemaking process.

2. 1985 Amendments to Rule 83 of the Federal Rules of Civil Procedure.
While Congress was working to pass the Rules Enabling Act, the Judicial Conference,
through the federal rulemaking process, was amending Rule 83 of the Federal Rules of Civil
Procedure, effective August 1, 1985 to provide more public awareness of local rules and the
rulemaking process.6

3. The First Local Rules Project. In 1985, the Judicial Conference also
authorized the Committee on Rules of Practice and Procedure to undertake a study of federal
district court local rules. The Local Rules Project was fully operational beginning in the fall
of 1986. One year later, the Project sponsored the Conference on Local Rules in the Federal
District Courts, an invitational workshop intended to examine and fully discuss the tentative
proposals and findings of the Local Rules Project. Among other issues, the conferees
favored a uniform numbering system and structure to help make the local rules available to
the public. Much of the conference discussion focused on eventual implementation of the
Project’s suggestions. The conferees agreed that voluntary implementation would be the
most successful way to proceed, at least initially. While the Project was completing its
analysis of the civil local rules, the Committee on Rules of Practice and Procedure was
promoting a uniform numbering system, which was approved by the Judicial Conference at
its September 1988 meeting.” The Conference urged the district courts to adopt such a
uniform system. The Report of the Local Rules Project. Local Rules on Civil Practice was
distributed to the chief judges of the district courts in April of 1989. The Report of the Local
Rules Project: Local Rules on Appellate Practice was distributed in the following year to the
chief judges of the courts of appeals. The Report on the Local Rules of Criminal Practice
was distributed to the chief judges of the district courts in April of 1996. These documents
were provided to the courts as suggestions for the courts to use when reviewing and
renumbering their local rules.

4. Uniform Numbering of Local Rules. When the Local Rules Project began,
there was no uniform numbering system for federal district court local rules. The Local
Rules Project proposed a uniform numbering system that was endorsed by the Standing
Committee and Judicial Conference in 1988.® The system was explained to the district courts
in the original Report. During this time, the Advisory Committees were working through the
rulemaking process to amend the Federal Rules to require uniform numbering of local rules.
Amendments to the Federal Rules of Civil Procedure took effect December 1, 1995. The

4 Pub. L. No. 100-702, §§401-407, 102 Stat. 4642, 4648-4652 (1988).
5 H.R.Rep. 422, 99th Cong. 2d Sess. 4 (1985).

6 Fed.R.Civ.P. 83. Rule 57 of the Federal Rules of Criminal Procedure was amended at the same time to
correspond to the changes made in Rule 83. See Fed R.Crim.P. 57.

7 Report of the Judicial Conference (September, 1988) 103.
8 Id
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Judicial Conference set April 15, 1997 as the date of compliance with this numbering
9
system.

5. Activities of the Advisory Committee on Civil Rules. The first report of the
Local Rules Project determined that some areas of local rulemaking may be more
appropriately areas of federal rulemaking. The Advisory Committee examined these areas
and amended the Civil Rules as appropriate. ™

6. The Civil Justice Reform Act. The Civil Justice Reform Act of 1990'' was
enacted to investigate the causes of expense and delay in litigation in the federal courts. The
courts had an opportunity to review and evaluate many pretrial and trial activities, resulting
in changes and additions to the local rules and eventual amendments to the Federal Rules.

7. The Long Range Plan for the Federal Courts. The Judicial Conference of
the United States presented The Long Range Plan for the Federal Courts by cover letter
dated December 15, 1995 from L. Ralph Mecham, the Secretary of the Judicial Conference.
There is a Recommendation in the Long Range Plan that Federal Rules be adopted as needed
“to promote simplicity in procedure, fairness in administration, and a just, speedy, and
inexpensive determination of litigation.”'* One of the Implementation Strategies for the
Recommendation stresses that the “national rules should strive for greater uniformity of
practice and procedure, but individual courts should be permitted limited flexibility to

account for differing local circumstances and to experiment with innovative procedures.”'

8. Activities of the Judicial Councils. Rules promulgated pursuant to the Rules
Enabling Act “shall remain in effect unless modified or abrogated by the judicial council of
the relevant circuit.”** While the method used by the judicial councils to review local rules
for possible modification or abrogation is not determined by this statute, each circuit council
has developed its own procedure for reviewing new and amended local rules. There is
discussion and accommodation during the review process between the judicial council and
the court. Actual abrogation of a problematic local rule is quite rare.

9. The American Bar Association. The American Bar Association has also
demonstrated concern about the proliferation of local rules. The Litigation Section of the
American Bar Association created a Federal Practice Task Force, which developed the
“Report and Recommendation on Local Rules.” The House of Delegates of the American
Bar Association adopted the Section’s Report at its winter 2000 meeting.15 The

9 Report of the Judicial Conference (March, 1996) 34-35.

10 See, e.g, FedR.Civ.P. 4, 5, 24, 38, 53, and the discovery rules.

11 Pub. L. No. 101-650, Title I, 104 Stat. 5089-98 (codified in part at 28 U.S.C. § 471-482 (1994)).
12 Long Range Plan for the Federal Courts, Recommendation 28, p. 58.

13 Id. at Implementation Strategy 28c, p. 58.

14 28 U.S.C. §2071(c)(1).

15 Litigation Docket Online, (Spring 2000) Vol. 5, No. 3.
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recommendations in that Report essentially sought more easily accessible local rules,
uniformly numbered local rules, and case-specific orders rather than local rules.'®

1I. Methodology

The first step in the Project was to organize the local rules in a format that could
be analyzed. That step has been a lengthy one. The rules were then sorted by topic and
examined. Specifically, the Project analyzed the local rules using three broad questions: (1)
Do the local rules repeat existing law? (2) Do the local rules conflict with existing law?
And, (3) Should the local rules remain subject to local variation?

A brief discussion of each of the three questions listed above, with examples of
local rules illustrating them, follows.

The Local Rules Project intended to highlight local rules that repeat existing law
since Rule 83 of the Federal Rules of Civil Procedure forbids such repetition.17 In addition,
such repetition is superfluous and may be counterproductive. It is unnecessary since the
bench and bar already have access to existing federal rules and statutes through the published
United States code services, electronic media, and handbooks of selected rules and portions
of Title 28. In addition, attorneys have had courses in law school on some of these subjects.
The bar is accountable, of course, for knowledge of existing law. Documentation that
restates existing law simply results in more paper with its concomitant production costs.
Further, if the law is restated only partially or is restated incorrectly, attorneys may be
confused about what law actually applies. Lastly, repetition may cause serious problems if
the statute or Rule is amended and the local rule is not. Local rules covering many topics
have been found to repeat existing law.'®

The Local Rules Project noted local rules that are inconsistent with existing law
since Rule 83 of the Federal Rules of Civil Procedure and Section 2071 of Title 28 mandate
that there be no inconsistency in the local rules with existing law. The determination of
whether a particular local rule is inconsistent depends, in the first instance, on the definition
of “inconsistency” used. One using a narrow definition of “inconsistency” may conclude that
only those local rules that flatly contradict actual statements or requirements in other law are
inconsistent."

If one uses a broader definition of “inconsistency,” there is more opportunity for
disagreement over whether a particular local rule is, in fact, inconsistent. For example, one
can argue that a local rule may be inconsistent with the intent or spirit of the Federal Rules.?’

16 Id.
17 Fed.R.Civ.P. 83.

18 See, e.g., local rules relating to Rule 3—Filing Fee; Rule 3—In Forma Pauperis; Rule 36—Requests
for Admission; Rule 17—Minors and Incompetent Persons; Rule 15—Amended and Supplemental
Pleadings; Rule 9—Social Security and Other Administrative Appeals.

19 See, e.g., Rule 5—Filing of Discovery Documents; Rule 81—Naturalization.

20 See, e.g., Rule 3—In Forma Pauperis.
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One can also argue that local rules that take away the court’s discretion in an individual case
are inconsistent with the intent and spirit of the Federal Rules that case management,
generally, be addressed on an individual basis.?! One can also argue that local rules that add
further requirements than those set forth in the Federal Rules conflict with the intent and
spirit of the Federal Rules.”

One can argue that a local rule that is inconsistent with existing case law should
be rescinded even though neither Rule 83 nor Section 2071 of Title 28 prohibit such
repetition.” Case law will surely impact on counsel’s activities and the court’s decisions in
much the same way as the Federal Rules and statutes.

The Local Rules Project found many local rules that seem useful in delineating
certain procedures and practices in the individual district courts, in answering the third
.24
question.

21 ld
22 See, e.g., Rule 81—Jury Demand in Removed Cases.
23 See, e.g., Rule 3—Filing Fees.

24 See, e.g., Rule 17—Minors and Incompetent Persons; Rule 9—Three-Judge Court; Rule 9—Social
Security Numbers; Rule 24—Claim of Unconstitutionality; Rule 5—Certificate of Service.
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History and Methodology of the Local Rules Project

The ninety-four federal district courts currently have an aggregate of
approximately 5,575 local rules, not including many “sub-rules,” appendices, and other
local directives. This number, although large, is unrepresentative of the actual number of
rules in some courts. For example, there are only nineteen rules in the District of
Montana yet, when sub-rules, which are each discrete directives, are counted, there are
eighty-six of them. There are only twenty-two local rules in the Eastern District of
Wisconsin but, when the discrete sub-parts are counted, there are ninety-one rules. The
Central District of California has only thirty-two local rules, but there are actually 254
discrete sub-rules. There are only thirteen rules in the District of Maryland but those
directives comprise thirty-eight pages of text in the commonly used paper compilation of
local rules.! There are only four rules in the Western District of Wisconsin but, as stated
in the preliminary statement to its rules in electronic format, there are other directives that
control.

This court prepared a number of guides to assist you while your case is

pending in this court. The court will provide printed copies of these

guides when they are appropriate. The copies provided here are

provided for your convenience.

These guides will not cover all issues relating to cases in this court. If

you are looking for information about issues that are not covered in

these guides then you might try our local rules or the Federal Rules of
Civil Procedure.?

! See Federal Local Court Rules (Lawyers Cooperative Publishing) (2d ed. 1995).

2 Western District of Wisconsin, electronic discussion entitled: “Guides and Procedures.”
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There are only seven local rules in the Western District of Virginia but the paper
compilation of the local rules also sets forth thirty-four standing orders.

In approximately 1988, the Local Rules Project estimated that there were
5,000 local rules, not including other local directives. There has clearly been an increase
in the actual number of local rules since that time.

Although the actual number of pages of local rules was not counted or even
estimated in 1988, the volume of local rules seems to have increased significantly over
the past thirteen years. Regardless of whether there has been an increase, the volume of
local rules is staggering. Some examples of the volume of these rules may be
illustrative.® The rules in the District of Kansas comprise sixty-two pages of text. The
rules in the Northern District of Mississippi comprise 107 pages. The rules in the District
of Massachusetts comprise 122 pages. The Northern District of California has ninety
pages of text devoted to civil local rules. The rules, themselves, fill five 3” wide binders
almost completely.

These rules are extraordinarily diverse. They cover the entire spectrum of
federal practice, from attorney admission and attorney discipline, through the various
stages of trial, including pleading and filing requirements, pre-trial discovery procedures,
and taxation of costs.

Some of these local rules materially supplement or expand the existing

uniform Federal Rules. For example, there are rules that explain the requirements of the

3 All of these numbers are determined from the Federal Local Court Rules (Lawyers Cooperative
Publishing) (2d ed. 1995).
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