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A, Judy To James Ishida/DCA/ACG/USCOURTS@USCOURTS, Jghn
A Ly KrvittDCAJAO/USCOURTS Rabie}/DCA/AC/USCOURTS@USCOURTS:
i Wy SO - 5
) ;‘,’}:’pﬁ% 12/19/2006 06:57 AM cc  Gale Miichel/ DCA/AO/USCOURTS@USCOURTS
jed bce
#

Subject Fw: Evidence Hearing - 1/29 NYC

————— Forwarded by Judy KrivitDCA/AO/USCOURTS on 12/19/2006 06:56 AM —--

"Dugan, Nancy” ’
<Nancy.Dugan@cclfirm.com> To <Rules_Support@ao.uscourts.gov>,

<James_lshida@ao.uscourts.gov>,
12/18/2006 09:38 PM <Judy_Krivit@ao.uscourts.gov>
cc

Subject Evidence Hearing - 1/29 NYC

Dear Mr. Ishida and Ms. Krivit:

Today our office received confirmation that time has been reserved on the agenda for John Vail to testify
on behalf of AAJ at the January 12 Evidence Hearing. Mr. Valil is not available to attend that hearing and
requested to testify at the January 29 hearing in New York City. 1 apologize for the confusion my original
email caused and hope that the agendas may be changed to reflect Mr. Vail's participation in New York on
the 20th. Please let me know if there is anything further | can do to effect this request. Thank you.

Nancy Dugan

Legal Administrator

Center for Constitutional Litigation, P.C.
1050 31st Street NW

Washington, DC 20007-4499

Tel: (202) 944-2809

Fax: (202) 965-0920

Email: nancy.dugan@ecclfirm.com

NOTICE: This.electronic message and its attachments contain information from the Center for
Constitutional Litigation, P.C. that may be privileged and confidential attorney work product or
attorney-client communication. The information is intended to be for the use of the addressee only. if you
are not the addressee, do not read, distribute, or reproduce this transmission. Any disclosure, copying,
distribution, or use of the contents of this message is prohibited. If you received this message in error,
please notify the sender immediately by return email or at (202) 944-2803. Thank you.

From: Dugan, Nancy

Sent: Friday, December 08, 2006 11:11 AM

To: Judy_Krivit@ao.uscourts.gov

Subject: RE: Evidence Hearing - January 12, 2007 in New York



I'm sorry for the confusion. 1 was obviously looking at both af the same time. Mr. Vailwould like to testify
on January 29 in New York City. Please confirm that space is available. Thank you.

From: James_Ishida@ao.uscourts.gov on behalf of Judy_Krivit@ao.uscourts.gov
Sent: Fri 12/8/2006 8:29 AM

To: Dugan, Nancy

Subject: Re: Evidence Hearing - January 12, 2007 in New York

Dear Ms. Dugan:

Thank you for the request, on behalf of John Vail, 1o testify at the upcoming public hearing on proposed
Evidence Rule 502. We have two public hearings scheduled on the proposed new Evidence Rule -~
January 12, 2007, in Phoenix, Arizona, and January 29, 2007, in New York City. To clarify Mr. Vail's

request, is he requesting to testify on the 12th in Phoenix or on the 29th in New York?

James Ishida

"Dugan, Nancy” <Nancy.Dugan@ccifirn.com>

12/07/2006 04:39 PM To <Rules_Support@ao.uscourts.gov>
cc
Subject Evidence Hearing - January 12, 2007 in New York

Dear Sir/fMadam:

I am writing to request time on the January 12 (29) , 2006 Evidence Rules Hearing agenda for John Vail
of the Center for Constitutional Litigation to provide testimony. Mr. Vail's testimony will be on behalf of the
American Association for Justice (formerly Association of Trial Lawyers of America (ATLA)). Mr. Vail's
contact information follows. If you have any questions regarding this request, please do not hesitate to

contact me or him at any time.

John Vail

Vice President & Senior Litigation Counsel
Center for Constitutional Litigation, P.C.
1050 31st Street NW

Washington, DC 20007-4499

Tel: (202) 944-2887

Fax: (202) 965-0920

Email: john.vail@cclfirm.com



Nancy Dugan

Legal Administrator
Tel: (202) 944-2809

NOTICE: This electronic message and its attachments contain information from the Center for
Constitutional Litigation, P.C. that may be privileged and confidential attorney work product or
attorney-client communication. The information is intended to be for the use of the addressee only. If you
are not the addressee, do not read, distribute, or reproduce this transmission. Any disclosure, copying,
distribution, or use of the contents of this message is prohibited. If you received this message in error,

please notify the sender immediately by return email or at {(202) 944-2803. Thank you.
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Dear Sir/Madam:

I am writing to request time on the January 12, 2006 Evidence Rules Hearing agenda for John Vail of the
Center for Constitutional Litigation o provide testimony. Mr. Vail's testimony will be on behalf of the
American Association for Justice (formerly Association of Trial Lawyers of America (ATLA)). Mr. Vail's
contact information follows. If you have any questions regarding this request, please do not hesitate to

contact me or him at any time.

John Vail

Vice President & Senior Litigation Counsel
Center for Constitutional Litigation, P.C.
1050 31st Street NW

Washington, DC 20007-4499

Tel: (202) 944-2887

Fax: (202) 965-0920

Email: john.vail@cclirm.com

Nancy Dugan
Legal Administrator
Tel: (202) 944-2809

NQTICE: This electronic message and its attachments contain information from the Center for
Constitutional Litigation, P.C. that may be privileged and confidential attorney work product or
attorney-client communication. The information is intended to be for the use of the addressee only. If you
are not the addressee, do not read, distribute, or reproduce this transmission. Any disclosure, copying,
distribution, or use of the contents of this message is prohibited. If you received this message in error,

please notify the sender immediately by return email or at (202) 944-2803. Thank you.



While I hope that the above “worst-case” scenar{o will never occur, there is liftle room
for doubt that corporations seek to manipulate the structure of their compliance and investigative
activities in order to throw broad cloaks of privilege over them. “Outside counsel may be
retained to conduct an internal investigation in an effort to increase the likelihood that the
investigations’s [sic] results will be protected by the attorney-client privilege and the work
peoduct doctrine.”” Similarly, Richard Gruner states that “if counsel is involved in a compliance
review but acts only as a fact finder or source of business advice, there is little chance that the
privilege will apply.” He advocates wrapping counsel’s work in a framework of giving legal
advice. Both commentators—and the majority of those providing testimony to this Task Force—
assume that is it desirable to throw the cloak of privilege over the business function of
overseeing compliance.

If Upjohn had asserted privilege as to the fact that questionable payments had been made,
or as to the details of the payments, or as to the identity of knowledgeable officials, it is difficult
to conclude that the Supreme Court would have made the same decision. If a corporation tries to
conceal such critical facts by the expedient of having an attorney preside over the compliance
effort or investigation, honoring the asserted privilege would place off-limits the key facts and
witnesses on which auditors, government regulators, and private litigants necessarily depend. To
the extent that corporations attempt to throw wider and wider privilege blankets over their -
business and compliance activities by assigning counsel to discharge what are in reality business -
functions, it is understandable that auditors and government regulators would demand privilege
waivers and that private litigants would seek the same access as auditors and regulators. It is the
corporate tactic that breeds the demands corporations now see as problematic.

Such demands do not invade the traditional scope of attorney-client privilege. The proper
non-litigation role of attorneys—and the only role the attorney-client privilege is intended to
protect—is that of providing legal advice and obtaining the information needed to provide sound
advice. Both inside and outside counsel perform far broader business roles. The New York
Court of Appeals referred to the business roles of in-house counsel in Rossi v. Bfue Cross and
Biue Shield of Greater New York, 73 N.Y .2d 588, 59293, 540 N.E.2d 703 (N.Y. 1989), but the
same roles are increasingly undertaken by outside counsel today:

For example, unlike the situation where a client individually engages a lawyer ina
particular matter, staff attorneys may serve as company officers, with mixed business-
legal responsibility; whether or not officers, their day-to-day involvement in their
employers' affairs may blur the line between legal and nonlegal communications; and
their advice may originate not in response to the client’s consultation about a particular
problem but with them, as part of an ongoing, permanent relationship with the
organization. In that the privilege obstructs the truth-finding process and its scope is
limited to that which is necessary to achieve its purpose . . . the need to apply it
cautiously and narrowly is heightened in the case of corporate staff counsel, lest the mere
participation of an atiorney be used to seal off disclosure . . . .

2 Michael §. Chepiga , Federal Astorney-Cliens Privilege and Work-Prodhict Doctrine in CURRENT
DEVELOPMENTS IN FEDERAL CIVIL PRACTICE 2000 423, 482 (Practising Law Institute, 2000).

3 Richard S. Gruner, General Counsel in an fra of Compliance Programs, 46 EMORY L.J. 1113, 1178
(1997).



(Citations omitted.) This expansion of the role of outside as well as in-house counsel has been
widely remarked. Michael A. Knoerzer stated in Attorney-Client Privilege and Work Product
Doctrine, 31 BRIEF 40, 41 (2002):

More and more, corporate counsel and their outside counsel find themselves responsible
for traditionally nonlegal tasks such as negotiating contracts, analyzing potential
corporate transactions, and investigating potential claims. The atiorney-client privilege
and work product doctrine have not prospered in this new environment. Courts have
responded to the evolving role of attorneys as business and legal advisors by closely
scrutinizing communications, denying privileged status to all but those made strictly for
the purpose of rendering legal advice.

It is the decision of corporations to “counselize” their business chores of overseeing
compliance and conducting investigations, more than the demands of auditors and regulators,
that jeopardizes the confidentiality of counsel’s advice.

B. Where a Corporation Relies on its Internal Investigation or Compliance
Program to Obtain Some Advantage, It Waives the Attorney-Client and
Work Product Privileges

There are many situations in which a corporation relies on its internal investigations or
compliance program to obtain business or litigation advantage. For example, a defendant’s
liability for a racially or sexually hostile working environment is often dependent on whether it
took adequate sieps to prevent harassment from eccurring, and whether it took adequate steps to
investigate any complaints of harassment. With co-worker harassment, or supervisory
harassment without a tangible employment action, liability often does not depend on the
occurrence of the hostile environment but on management’s reaction to it.? Similarly, a
corporation’s exposure to punitive damages in this area of law may turn on whether it had a
good-faith compliance system in place.

Employers are free to have their counsel corduct the investigation and, as long as they do
not rely on the investigation fo provide a defense, the courts generally treat the investigation as
privileged evcn when a governmental enforcement agency demands the records of the
investigation.® Where they re]y on the investigation or compliance program conducted by
counsel to gain any benefit in litigation or busmess, it is black-letter law that they have waived
both attorney-client and work-product privileges.” In discussing waiver of a juror’s privilege as

R aragher v. City of Boca Raton, 524 U.8. 775 (1998); Burlington Indusiries, inc. v. Ellerth, 524 U.8. 742
{1998).
5 Kols:ad v. American Densal Association, 527 U.S. 526 {1999).

8 EEOC v. Lutheran Social Services, 186 F.3d 959 (D.C. Cir. 1999). Because the organization’s President
was promplly fired, it is difficult to see how the investigation could have been attacked as inadequate.

7 Rhone-Peulenc Rorer Inc. v. Home Indem, Co,, 32 F.3d 851, 863 (3d Cir. 1994) (*There is authority for
the proposition that a party can waive the attorney client privilege by asserting claims or defenses that put his or her
attorney's advice in issue in the litigation.”); Chevron Corp. v, Pennzoit Co., 974 F.2d 1156, 1162 (5th Cir, 1992)
(*“The privilege which protects attorney-client communications may not be used both as a sword and a shield. . . .
Where a party raises a claim which in faimess requires disclosure of the protected communieation, the privilege may
be implicitly waived.” (Citations omitted.}); United Staies v. Bilzerian, 926 F.2d 1285, 1292 {2d Cir.), cert. denied,
502 U.S. 813 (1991) (same).



. A
to statements during deliberations, the Supreme Court stated: “There is a privilege protecting
communications between attorney and client. The privilege takes flight if the relation is
abused.”

Because confidentiality is at the core of both the attorney-client and work-product
privileges, a corporation’s decision to disclose to an independent person or entity’ otherwise
privileged materials—either as a volunteer or to gain some perceived benefit—destroys the
reason for the privilege. In many jurisdictions, even inadvertent disclosure has such an effect.

C. Public Policy Forbids Selective Waivers of Privilege Where a Corporation
Discloses Privileged Information to an Independent Entity, Outside the
Context of a Joint Prosecution or Joint Defense Agreement with an Aligned
Party in Actual or Anticipated Litigation

Regulators, prosecutors, and auditors discharge their functions so as 1o protect the public
interest. Litigation on behalf of those injured by the wrongful acts or omissions of a corporation,
to deter further wrongs and to provide a remedy for past wrongs, is imbued with the public
interest to an even greater extent because the entire purpose of our system of civil justice is to
provide remedies for those harmed by unlawful actions.

The arguments for selective waiver rest on four fallacies: first, that a corporation’s ability
to obtain a plea bargain or reduced charge without opening the door to a remedy for victims is so
deserving of protection that selective waivers must be allowed; second, that internal
investigations and compliance programs have a purpose that so transcends the avoidance of
unlawful activity and provision of remedies to those harmed that selective waivers should be
allowed; third, that the interests of the regulators, prosecutors and auditors are so aligned with
the interests of the corporation that selective waivers should be allowed; and fourth, that
selective waivers can be allowed without opening the door to abuses such as providing a
selective waiver to the particular governmental official or particular plaintiffs’ lawyer that will
give the defendant the most favorable deal. All of these propositions are inimical to the core
purposes of our civil justice system, and their acceptance would distort those purposes beyond
recognition.

The SEC and states’ Attorneys General have argued that selective waiver is an important
too!l for law enforcement, which saves the government time and money in the prosecutorial
process, But selective waiver is often used as a “carrot” in deals that reward the informant with
favorable treatment or immunity, The result may be nonprosecution of deep pockets, a
justifiable side effect of expediting a criminal prosecution of individuals, but one that gives no
monetary or symbolic satisfaction to the victims: defrauded investors. In the McKesson litigation,
for example, my clients, defrauded pension funds that with other institutional investors lost
hundreds of millions of doHars sought—and got—production of a roadmap of accounting fraud
that McKesson's litigation counsel prepared to curry favor with, and obtain a nonprosecution

3 Clark v. United States, 289 LS. 1, 15 (1933).

? Disclosure to an aligned party sharing the same or similar stake in an actual or anticipated investigation or
litigation, under a joint prosecution or joint defense agreement designed to protect atiorey-client and work-product
privileges, is outside the scope of this testimony.



pact from, the SEC. McKesson argued selective waiver as a shield, and the SEC and California
Attorney General chimed in as aniici, urging, as policy arguments, the fallacies listed above.

These matters were all considered and rejected in McKesson HBOC, Inc. v. Superior
Court, 115 Cal. App.4th 1229, 1238, 9 Cal.Rptr.3d 812 (Cal. App. 1st Dist. 2004). The court
rejected selective waivers of the attorney-client and work product privileges, stating:

We see no real alignment of interests between the government and persons or
entities under investigation for securities law violations. Even if we credit McKesson's
claim that it was interested in rooting out the source of the accounting improprieties, we
still find the situation here is not qualitatively different than a defendant's sharing
privileged material with one plaintiff, but not another. Though McKesson and amici
curiae advance policy arguments for allowing sharing of privileged materials with the
government , . . no one suggests that a defendant facing multiple plaintiffs should be able
to disclose privileged materials to one plaintiff without waiving the attorney-client
privilege as to the other plaintiffs.

The court reached the same result as to the work product privilege. “As Merrill Lynch points
out, McKesson did not need to disclose the audit report and interview memoranda to prepare its
case for trial, and McKesson's adversaries are not taking undue advantage of Skadden's efforts
because the documents would have remained protected had not McKesson disclosed them to
third parties.” 115 Cal.App.4th at 1241.

Similar considerations led the Sixth Circuit to reject arguments for the creation of
selective waiver: :

Secondly, any form of selective waiver, even that which stems from a
confidentiality agreement, transforms the attomey-client privilege into “merely another
brush on an atiorney's palette, utilized and manipulated to gain tactical or strategic
advantage.” Steinhardt, 9 F.3d at 235, Once “the privacy for the sake of which the
privilege was created [is] gone by the [client’s] own consent, ... the privilege does not
remain in such circumstances for the mere sake of giving the client an additional weapon
to use or not at his choice.” Green v. Crapo, 181 Mass, 55, 62, 62 N.E. 956, 959 (1902)
(Holmes, J.). “The client cannot be permitted to pick and choose among his opponents,
waiving the privilege for some and resurrecting the claim of confidentiality as to others,
or to invoke the privilege as to communications whose confidentiality he has already
compromised for his own benefit.” Permian, 665 F.2d at 1221.

In re Columbia/HCA Healthcare Corporation Billing Practices Litigation, 293 F 3d 289, 302-03
{6th Cir. 2002), cert. dismissed, 539 U.S, 977 (2003),

Twenty-seven years ago, the Eighth Circuit assumed without analysis that there was such
a high value in the use of “independent outside counsel” as to justify selective waivers of
privileged material by providing them to the government and to no others, The court did not
consider any of the matters later courts have held to be important, and its faith in the value of



outside counsel has proven more idealistic than real. Di;ersiﬁed Industries, Inc., v. Meredith,
572 F.2d 596, 611 (8th Cir. 1978 (en banc). Nothing in this decision commands support today.'’

The Task Force is well aware of the other authorities in this field, and there is no need to
discuss them, '

Rejection of selective waiver thus continues the prevailing, and better balanced view. It
will also be no surprise to either prosecutors or counsel for clients under criminal investigation,
who have long acknowledged, and advised their clients, that selective waiver cannot be relied
upon, and should not be a basis for providing information to the government: such cooperation
has benefits far too important to be foregone in the absence of selective waiver, including the
ultimate goal of avoiding criminal indictment, and the second-best ouicome: a plea agreement for
a lesser charge.

Conelusion

I suggest that, whatever the Task Force recommends to government agencies or to
auditors seeking the production of privileged materials, it endorse the majority view that the
disclosure of privileged materials to any independent entity, whether regulator, prosecutor,
auditor, or anyone ¢lse not an aligned party sharing the same or similar stake in an actual or
anticipated investigation or litigation, operates to watve the privilege as to all others.

"% indeed, a panel of the Eighth Circuit rejected selected waiver—in a criminal-law decision not involving
outside counsel—ten years afler Diversified, citing Permian Corp. v. United States, 665 F.2d 1214, 1219-21 (1981),
and giving Diversified a “But ¢f.”" citation. In re Grand Jury Proceedings Subpoena to Tesiify to: Wine, 841 F.2d
230, 234 (8th Cir. 1988). The panel stated: **Voluntary disclosure is inconsistent with the confidential attorney-
client relationship and waives the privilege. . . . "A claim that a need for confidentinlity must be respected in order to
facilitate the seeking and rendering of informed legal advice is not consistent with selective disclosure when the
claimant decides that the confidentia) materials can be put to other beneficial purposes.”™ (Citations omitied.)
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