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"Se iwmaa (Aa'tUU t. Yadewbilt). Sontiemr&o the to

potto aoqate that as usual o keoop ouw ,oapeotive Neose

tiughOut *OW eotoVa"oo so e to mask his vork a bit eauier.

We are vety bappy to have ^M MOClollan with us toay.

I tailu evetybo y ias heoe enoept JUdge guras.

MrP. obAUo, do you vast to start with tho disouoslon

frem the as?

xr. aeno. Uosginmg vwith rule I?

fho ihklmon. Rule 1.

Mr. 3to)aos. ThIS Paulo mSlt be sallod the "Tuuniest

i.t" I You Vwill "ell that at ow mweting in septoibe, up.

! Younmulet ft theNu' should be a pule in whlth oeuld be plaoou

setters or onatruotlon, defitiwaon# *ad aplUoatios, a"d it

has been lbo ffort to oet t hat requost, *bh sNmed to meot

itLh a I by Owt othor embers of th OQmltteo. The oztoal
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a" lastoriat?

mr. oettw., Teo.

*V -w Itb due=s fat was probably sent out in supplementary

mateulal sh ýG you resolved subsequent to the books.

Mr. Owul•t. Tes.
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ork probably bhave aot yet set it I& its tight plseo.

'FS #I. wiok. I just vanted to misse the question about the

*OMUU0SPOSSSM manatte. Dloes anyone have that bill hero in whlelo
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they raise those various reports?

Mr. Holtzoff. These reports are included in that--the

courts that are listed here.

Mr. Glueck. What about the ones he mentions in the note

there that ask to be exempted?

Mr. Holtsoff. They are all included; but the point is, it

is not mandatory.

Mr. Glueck. That is right. I was going to say, it says-

"The Supreme Court may make rules for each one of

these places."

Mr. Holtzoff. That is right.

Well, before we pass to (b), I would like to ask a question

of very minor importance as to (a). It is just a matter of

phraseology. In line 3, it seems to me the words "any and"

might vell be omitted so as to deal with the disposition of all

proceedings.

Mr. Robinson. The reason for that is, to follow the

language of the statute.

Mr. Holtzoff. I see.

Mr. Robinson. The effort has been made to follow just ex-

actly the statement in the statute.

Mr. Holtzoff. I always had a notion "any and all" was

illogical.

Mr. Robinson. You will have to speak to Congress about

that.

Mr. Holtzoff. Oh, no, we do not have to follow that

practice.

Mr. Rdbinson. Oh, no; I do not say that--if we are

following the language.



Mr. tertsoff thiak a good many statutes awe poorly

dr•fted. I suggest we emit "say and", and leave "all pwooeod-

Mr. IeU son. fte reason has been stated--" are trying

to fellow psoolse langage under whieh we &St. If you vish

to sake cn t soepwrison, if you Vill turn to the last part of

your draft books you Vill find the statute set out under the

index tab statUtes". Sheee, you Vill find tho Criminel Rules

Act of J 2n 29, 1940# chapter 445, sot Jt.--

"N I natted exc " Wat the Suprme Court of the

Wite, States shll have the power to proscribe, rpm time

to t rules of ploading, pWeotceo, and pr•ootur vwith

rerPO t to any or all proceedings prior to and lntouding

ge tho effort simply has boon to sot out our authorislng

statute as early as possibleo and that is the reasoa for that

ezpression. Of course the "or" has boon shanged to "and", but

aside from that the language Is that of the onabling sot.

Xr. Waits. Mr. Reporter, to heoor you up on that, regard-

loss of tova, i read that first seOtion to a aman yostordy,

and he lislon" caroetlly and said, Ivy G0dt Wtat Is a &me

auspicious boginnIng than I supposed a group of lavrwys could

possibly askol"

sr. Reltsoff. Mr. PhatMas, I would like to move to strila

out the Vogts "any &ad* in line 30 so that Uhe sentence will

roadt

'Iftoso rules shall be construed to seoe the Just,

spooft, and Inexponsive disposition of all peoondins• s

I am klSn this notion ijust in the Interest of style.



Wr. Tiduanqulst. Why don't we leove that to the 'Comitt"e

*a Style" lothOr than spend our tine on It? We have enough to

do ea that anyway. I move that as a substitute.

NP. Vits. I Vill upp•rt that.

Mr. I ltaeff. There isn't say, yet.

Mr. Idalie. It seuads very oellequlal, doesn't it?

Dir. 3 1ltseff. "Any and all*.

Mr. N lie. Tea.

31?. I Ltsoff. It doeo sound colloquial.

WThe M•C •an. Was there a mctiea--aet seeended?

Xr. 0 field. Seeead.

Mr. Weito. I sceeende the substitute motlea, and if there

Isa't a "o4mmitteo on style" I an prepared to meve we appoint

a oemmIt on style as a matter of expedition.

The IrSaA. Will YeU inllUde tbat L the substitute

actiao, Xr Touanxists

Mr. Yeungquist. All right.

The Chair=a. All right.

The Cbirman. You have a substitute nction that this

II matter ral by Mr. Neltseff be referred to a seemittee On

style, VhL is oreated by the notion. Arc there any remarks

on the subtitute natiea?

*(fte Substitute nction was AOIW TO.)

Mr. Ietaoff. I have get a point on line 5. 1 do net

knew vheUoe that belengs to the comnittee on style or net.

the words "i proeedings" in line 5 seem to be unneeessary.

Xr. Robinson. That, again, W. Chaliman, is languae ofI

the statute. That Is the simple reason. It may be that is not

a suffisie reason.



M No~tnorf Vo. O--una aslly I think tho Vhtoo does

not ocoreotly conneot with what geos befoe, and I think itf

lheso two vs8 vo6 we stricen out it would be a , aftlly

correct aoatf moe

Kr. Robimnon. I should be very glad to havo that left

with the oeuttoo on style &is*, If that is the wish of the

eomittoo.

The ft 1msm. I should like to suggest also to the oem-

lutteo on style that the soateneo, fm the vords In lino e,

"prior to', might well bh braeketod ,re futuro oosmadoetieon

in vIev of et •na•etenmm of the Court that ve we"e supposed

to briag I& roowlnattions "ltIng to appollato preetiso.

Ir. i0Ltseff. Mr. Obhaiwma whon we do t•at, ve haov to

sepmrate thoso rules rip" the "Ule reoting to trial prnotee9

because under the moabllng at the rules relating to trial

ps'otio h&mo to be subiittod to the Gon 6es, wheores under

the Orlaina Appollato Rules Act of l933 thoem rules do not

%*ve to be ubeittod to the UonVgrsss so it seems to me we

would hoave sepavate the rules Into two groups,. aft~vey.

The iman 1 think It would be unfortunate If we had
to do it, cause 01e of the main purpOss in making the s-ga

I8 gstion to 'he Court was so that we might have a single, ualfod

body of ml s, and if thee. Is one to control the trial praOtie

we would ha r r.lsy tw, sets of rules.., and if publishod te-

gother, we ould not bave wnflod Palo.s

Mr. No"tAsaff. But you would not want to ask the Supoeme

court, to mwender a portien of its power over avvellate pro-

edare, b7 slalitting to the Congress the, entire body of the
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The iOba1ma. I do not take It they would be svuendeirnag

tbeu. It w ould be going in as a portion of the whole things

but that i± a matter that cah be decided later. It Is merely

a question fer the style emitteeo. Are there any other om-..

*nenta~en pagraph (a)I

M•. * seasgoc. Zsn' t this the last sesion befo" YOu

sond the tass outt

The •Itlnn. I would assume that the style oensittee'8

function v 1d means if ve follow the peeodoat of the present

Qoastituti , that when we think we have agreed upen a sot of

aules, then the styleo eemntteo will do their weo,, ant we will,

find•, If we follow the preoeeznt of a* redewal COnstitutiaon

we will sa v to a lot of things that we never suspeeted.

* All 1 Sht# If the" i nIs A furthers we will pieOeOW to

po agws•p b).

PXw. 3 blnsot. ftat, you will obsoivo, takes expWssioas

j frot aph (a) whish have been sondensed or shortened in

lparagaph (a), and extends them, including of eeuseo (b) (2),

which as ou will observo takes In the matter which awoused

sensiderablo disvussion at our fewmer neeting, namely, To What

distiot oeurts shall the rules apply? Mi. eoltseff prepared a

wale I on t, sand If paragrsej (b) (2) Is used, It Is suggst+

ed that It would supeJsedo wale I in your dvaft.

Ur. eu aisulat. It is suggested that It would do whatT

Mr. Robinson. That it would supersede wule 2.

Mr. T2 Uaist. Yes.

Ui. Robinson. I could thon be emitted.

Mr. 0rno. Whoee Is that?

up. In soa. That is you• s"eond.

III
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fnsno. see.

Krc. Tek Yhe" are so, items in this (b)# h*eveY,

VhIoh " not wtoiend to ix (a), anei't the*e-.for Instaxeo,

"omnmittln Magistrate*?

Mr. R(binson. That is inoluded in (a) 5 and 6, also at

line IS5, Pap'.phlf (b) ()

'¢oisttizng magistrateo' InludoS *ait*& States 0".

nmissi mo top••

I thi the seobination of rule 1, parawsaph (a) lines 5

am 6. vi (in rule 1) paragraph (b), li•s 15, 16, and 17,

tskes Oar. of that. Doesn't It, Mr. *lueok?

Mri. 0 uoek. I meap you da14 that We Is nlrely an 0x-

pasion of itess ontionaed In (a).

Mr. Robiasoa. You.

Mr. f*uek. But you see this is a exoerle town. It iA-

oludes 6 n sloa#*s and other types or oemmittlg umagistratos,

doesn't It

Mr. R binson. Yes.

Up. Oluek. This Is Una 15.

3z J•. I zsux. Yes, that is trio.

xr . 9 ek. What other tpeo do we have in the s~doral

* r. Robinson. That is done to inooporato tho pvovisiLmn

of tho fedal statuton that subjet. If you are taniar

vith that statute, yeo knew that that lots i& Justleos of the

poeoo, ftltd states Camissionxer., Judges of state eourts, lad

mayors of ties.

MKr. foesk. Oh, yes.

up. isbsx. AM or soeeuo wedo net want to inoludo all
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that list at this point, so that simply tacks on to the statute.

Mr. Crane. May I ask about (1), "determination of the

question of guilt".

"'Determination of the question of guilt'Includes a

verdict, a finding of guilty or not guilty by the court if

a jury has been waived, and a plea of guilty."

Nov, what about the other plea of nolo contendre? Isn't

that also a plea?

Mr. Robinson. You see, Judge Crane, what we were again

trying to do was to follow the language of the enabling act

under which we operate. Those are its words, you see.

In your appendix you have-

"Any or all proceedings prior to verdict or finding

of guilty or not guilty by the court if a jury has been

valved, and by a plea of guilty."

Mr. Crane. I think there might be a question raised

whether a man has been found guilty if he has pleaded nolo

contendre. He may, and he may go to jail. You would not want

to have a definition that excludes anything of that kind?

Mr. Robinson. I go back again to what Mr. Youngquist

presented at our last meeting. It is not exactly the idea to

make the words mean what we say they mean, but it is to inter-

pret our use of them here rather than attempt a finite defin-

ition. Isn't that right, Mr. Youngquist?

Mr. Youngquist. Yes, so as to obviate the need of scat-

tering definitions throughout the rest of the rules. I have

noted the same point that Judge Crane has, whether nolo contendre

should be included. Strictly, it is not a determination of

the question of guilt.
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Mr. Crane. I know, but it is treated--

Mr. Youngquist. But I think it should be included. I

think it should, in view of the practical consequences of the

plea, be included.

Mr. Crane. Some smart judge will take that as meaning

that it is not a question of guilt.

Mr. Youngquist. That is right. I have the same notation,

and I may add, while I have the floor, we later speak of holi-

days. In one place we speak of them as holidays "under federal

or state law". That is, whether under federal or state law.

I think that should be included in our definitions.

Mr. Robinson. Right.

Mr. Youngquist. We have a number of definitions in rule

95, I find, where it might be thrown in.

Mr. Crane. What should we do with this plea of nolo

contendre?

Mr. Holtzoff. I think we should insert "and plea of

nolo contendre".

The Chairman. lowvabout "non vult"?

Mr. Holtzoff. I do not think the Fediral courts use

"non vult".

Mr. Crane. I think the Pennsylvania courts do; but the

nolo contendre is just as good.

The Chairman. Will you so move, Judge Crane?

Mr. Crane. Yes.

The Chairman. Is that seconded?

Mr. Crane. I move that be included.

(The motion was duly AREED To.)

The Chairman. Is there anything further on (b) (1)?



Mr. Natalie. That means that how you are to put in this

nolo oonatend addition is left to the ocmaittee on style, is

that it?

The i•alwaa. I think that is right. It is a Satter of

veaving it in.

Mt. C ane. Yes.

The Chaliman. I take It v noe" not spend time en It.

All r ght, (b) (2). So you vant to oomp4ae that vith the'

proposed uAguagO fow this rule S, vbh apparently we de not

need If &s stands?

Mr. tttsoff. It Is the sane thing.

MW. Loa* dewt *. Mlw Ohaitmans 1 see something in rule 2

that I think euht to be questiesod. The distriet ceurts In

I Alaska and the s4al Sone have Jurisdiction erew territorial

crimes. D, Alaska the dLietit eeurt has it, and In the Canal

one the J% stioe or smeg to.u of infeoier eout has Juris•ie-

tioe ever Ike". I think ve ought to be careful net to use

language vb oh might dav thes" territeoial eoimes and the proe-

eoesing into thse rules.

Mr. Io ltso-. I think ve should 4drw them ln. We have

the same s tuatien in th•el•riet of eolumbia. In the Distriet

of Celumbia all leoal ew.mos a"e tried in the disticet eeu*wt

beoauso tAe distrct eeuwt Is a combination stato-fedoe l eouPtf

and that is tee of the distriet eouwt of Alaska and the dist-

mict oeurt the canal Zone. Now, in the distriet o*ewt In

the District of Coelmbia tbhy use the same plooOudur feo todOlaý

offenes av d oelal ormaoees. It vould be very eonfusing to

,have two as ts of p"oeee•Uags.

Xv. id adef. So they do in Alaskas, but they do eot, In



the Canal Se, as I udowst~ad it.

q! IMr. Iltsoft. I, In the Coanal oe they 4o. The JudAs

or the dist. et eourt I• the Canal Seao headlos all ori•inal

ofoeaces, ad it soeas to me it those rles avo aoing to be

applieablo to Alaska and tho Canal Smeo-and I vonture to say

they sho*ld'th*y shoutld be as spplesable to loosl offeaees or

teriteolal ofeases as they a"e to ederal offtoees, boea

you vwould not want the same Sompt to au- twe sets of pweoed we,

Ir. M dr sewf. I sane away treo readlaS that Canal zom

eimulnal py ecotue act vith the Iupwesslea that there wove

11 Jutisees ef the peaee dewn thUS vhe had certaln trial Jun.8-

dictiqn.

Ir. Ltsoet. Well, the" are justlees of the peses and

I bere ts a polloe cour, just as the*re is a police court hey

Ila the ]tis et of Oolymbla fet t* tilal of ULir off"eses,

but all eslonies ia the Distriet of oelwbia ae tried In the

Dist•i•t 0 t 1wOespeotivo of vhotheor thy awe federal offerons

or are e:c sable under a statute of puwly losal applleatle,

I Mad the p are is the same in all oases.

To bao two sets of peeodmus weuld be *exesedngly oem-Ii

The Cinazmn. Is there anythi further on that point,

tv. S somepod. Is the questien up as to vhethew they

awe applisebe to the Saal Seino? That is part of this, isa, t

It? I not ee that this Governor vroet, In a letter of Aust I

It is eSallo" that a slailaw situatien aOreso

oelleins the passae of the aet of Mamek 8, 21931, epewpvo
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ing the Supreme Court to prescribe rules of practice in

proceedings in criminal cases after verdict, and the

general rules promulgated under the 1934 act were not ex-

tended to the Canal Zone, nor were there any special rules

Sprescribed for the Zone."

Is there any inconsistency in having these "after verdict"

not apply to the Canal Zone, and then having ours apply to the

Canal Zone?

Mr. Holtzoff. Well, I think the Supreme Court could vell

extend the rules afterward to the Canal Zone. It has that

power. It did not do it originally when it promulgated those

rules, but the district judge of the Canal Zone is very anxious

to have these rules applicable to his court, and of course he

is in a much better position to determine that question than

the Governor of the Canal Zone. The Governor of the Canal Zone

is a military governor, and he is too casual and sporadic in

his contacts with the district court. I do not think that on a

matter of this kind his opinion should be preferred to that of

the district judge.

Mr. Seasongood. The only point that occurred to me in

reading the letters was this. Here is Wheeler, acting Governor,

too, and he makes a serious question:

0 "When Congress, by the act of June 19, 1934, empowered

the Supreme Court to prescribe rules of practice and pro-

cedure in civil cases, it was provided such rules should

be for the district courts of the United States, a phrase

construed in the Mookeeney case as excluding territorial

courts such as the United States District Court for the

District of the Canal Lone."



I just raise the question--I do not pretend to know the

answer--whether it Is confusing to have your criminal rules

apply to the Canal Zone and your civil rules not apply, and

your rules after verdict not apply.

Mr. Holtzoff. Well, the Supreme Court has authority to

apply them, so that there Is no lack of power. We might per-

haps suggest that the whole body of rules be extended to the

Canal Zone. Certainly the distriet jddge vants to see that

done.

Mr. Youngquist. And the district judge suggests no

reason why there should be an exception made in the Canal Zone.

Mr. Holtzoff. Yes.

Mr. Youngquist. We have this situation, Mr. Seasongoed.

0 The statute that we are working under now includes by name the

Canal Zone, which the statute on civil rules did not, and I

should think we ought in the first instance at least to include

the Canal Zone with the others.

Mr. Seasongood. I do not say we should not. I Just pre-

sent the question whether there will be any lack of harmony in

the district court rules, having one set apply, the other not

applying.

Mr. GlUeck. Isn't that a matter of notifying the Supreme

0Court about this business of "after the verdict" and leaving it

to them, rather than us?

The Chairman. Yes.

Mr. Glueck. We can't do anything about It in rulesj,

certainly.

The Chairman. May we leave it, then, with a note to be

made, to go to the Court, when our report is filed, calling the
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Court's attention to this difference between the district, here,

and applying it to the appellate rules?

Mr. Seasongood. Yes.

The Chairman. The next question is on (b) (3).

Mr. Holtsoff. There is a matter for the committee on

style, in line 16, "any" I think ought to be "every".

Mr. Dean. Mr. Chairman, before we pass to that I would

like to suggest that the question be acted upon as to whether

these rules should apply to the Virgin Islands. That would be

the only one that it was not applicable to under this.

Mr. Holtsoff. The reason this draft doesn't include the

Virgin Islands, Mr. Dean, is that the district attorney for the

Virgin Islands objected. Personally, I should b~avo put the

Virgin Islands in.

Mr. Dean. I would like to see some of the other United

States attorneys--we have had about five in the last six or

seven years--give some of their impressions, and also the

district judge.

Mr. Holtsoff. I corresponded with the district attorneys,

those dealing with the territories and possession*, and asked

each of them to get the opinions of the parties interested, and

all I got from the Virgin Islands was a letter stating that he

did not think the rule ought to apply to the Virgin Islands;

but I should be inclined further to extend them.

Mr. Dean. I would like to see it left open, anyway, and

not excluded at this meeting. On the basis of the information

we have here, I do not think it is sufficient to exclude them.

IEhe Chairman. You move they be included?

Mr. Dean. I would like to move that, ye.
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Mr. Holtzoff. I second the motion, Mr. Chairman.

The Chairman. Is there any discussion.

(The motion was AGREED TO.)

The Chairman. Is there anything further on (b) (3)?

Mr. Glueck. That is a matter of style, Mr. Chairman.

The Chairman. Yes.

Mr. Glueck. But there is still the point, that I did not

make very well--that in lines 5 and 6 in (a) ve speak only of

commissioners. Nov, the question is whether item (3) under

(b) shouldn't be "United States Commissioners, including other

zowmitting magistrates", instead of the way it is put here.

The Chairman. Or, alternatively, that in line 6 we refer

to "committing magistrates"?

Mr. Glueck. Yes.

Mr. Holtsoff. I prefer the other alternative, because to

say "the commissioner" shall include committing magistrates is

a "title" definition, which gives to a word a meaning other

than the proper one.

Mr. Olueck. You are right. It is rather far-fetched.

I prefer yours.

The Chairman. You make that as a motion?

Mr. Glueck. I so move.

The Chairman. It is moved and seconded that the words in

line 6, "United States Commissioners", be changed to read

"committing magistrates".

Mr. Crane. Yes, line 6?

The Chairman. Line 6, going back to rule 1.

Mr. Waite. Mr. Chairman, that raises in my mind a question

which is frankly predicated on ignorance. Are there any
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proceedings before United States Commissioners which should be

included in (a), which would not be within their functions as

committing magistrates?

Mr. Holtmoff. Yes, there are.

Mr. Dean. Yes, there are a few.

Mr. Waite. Then if it were changed to "committing magis-

trates" it would limit the other functions.

Mr. Holtzof1. Tn supTnortlng that rotion, I n7erlooked the

fact that the United States Commissioners, by a recent act,

have certain trial jurisdiction. In other words, the United

States Commissioners sit as committing magistrates. They also

have trial JuriedIntion over petty o#ffnces committed on fed-

eral reservations.

The Chairman. Could ve not say, then, "United States

Commissioners and other cointtting magistrates"?

Mr. Seth. Right.

Mr. Holtzoff. Then are there other limits to the words

"United States Commissionars"? It limits them, doesn't it, to

their functions as committing magistrates? You say "United

States Commissioners."

Mr. Glueek. We vould say, "and committing magistrates".

The Chairman. All right.

Mr. Crane. How have we got that now, Mr. Chairman?

The Chairman. Tentatively, subject to a motion by somebody,

"before United States Commissioners and committing magistrates."

Is there any objection to that?

Mr. Robinson. I think that is all right.

(1he amendment was AGREED TO.)

Mr. Gl`ueck. Then the question arises, Mr. Chairman,
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whether, width that amendment, item (3) under (b) is still

necessary.

Mr. Robinson. I would go back to the statement made a

moment ago to the effect that that is based on the federal

statute in which many types of coemitting magistrates are auth-

orized by law, and I believe that (3) should be retained in

order to show that we are not interfering with that statute in

any way.

That has been considered pretty carefully--I think it was

at our meeting in September--and I think we decided ve had

better leave the justice of the peace alone.

Mr. Holtsoff. I believe we should leave them alone, but

is the definition necessary? Isn't the phrase "committing

magistrate" a term of art, so that you do not have to define it?

Mr. Robinson. lot when it is defined by statute, I believe.

Mr. Dean. It is not defined by statute, though, is it?

Mr. Holtsoff. No.

Mr. Dean. Doesn't the statute simply list the titles of

people who do act as committing magistrates, without attempting

to define the words?

Mr. Robinson. They are defined--I mean, included in the

statute under that general heading.

Mr. Dean. Would it run counter to any style we have gen-

erally adopted, to refer specifically to that statute, saying,

"'committing magistrate' shall include all those officials

designated In section so-and-so, title," etc.?

Mr. Holtsoff. I do not think we should refer to that

statute, because Congress might pass some other act in the

future, naming some other committing magistrates. I think it
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would be a dangerous thing to incorporate a statute by reference.

Mr. Dean. Quite right.

Mr. Glueck. If the term were ever litigated, they would

consult that other statute, though, wouldn't they?

Mr. Holtsoff. I would rather feel as Mr. Glueck does,

that this is surplus.

Mr. Glueck. I so move.

Mr. Holtsoff. I second.

The Chairman. It is moved and seconded that (3) (b) be

deleted.

(The motion was AGRED TO.)

Mr. Seasongood. I do not want to be fussy, but on this

ought ve not to say, "United States Commissioners and other

committing magistrates"?

The Chairman. I suggested it.

Mr. Seasongood. Because you say here, in (3), "committing

magistrates" includes United States Coumissinners and any

others.

The Chairman. That is going out.

Mr. Robinson. That is going out.

Mr. Holtsoff. That is going out.

Mr. Seasongood. I know, but if "committing magistrate"

includes United States Commissioners, then we ought to say

here, "United States Commissioners and other oosmitting magis-

trates."

Mr. Yowigquist. The reason for it Is, as I understand it,

that the United States Commissioners have jurisdiction over

petty offences, which is above and beyond their jurisdiction

as committing magistrates; and if you insert the vord "other",
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that might be construed to apply to them only in their capacity

as committing magistrates, and not in their function under the

petty offences law.

Mr. Seth. Are we going to include those petty-offence

rules that the Supreme Court has already promulgated, in this?

Mr. Longsdorf. They are not in this book.

Mr. Seth. I mean, are they to be included in our rules?

Mr. Holtzoff. They should be a part of these, in order

that these rules may be complete.

Mr. Seth. Yes, but they have already promulgated those

rules.

Mr. Youngquist. Yes, they are in the appendix, here.

Mr. Seth. Well.

Mr. Longsdorf. Mr. Chairman, upon this question of oom-

mitting magistrates, I think you vill agree that section 591 of

Title 18 is the section which grants Jurisdiction to those

enumerated state officers who may be comitting magistrates.

If I am right about that, it is of course beyond our reach to

alter that in any way, and the statute cannot be superseded

by anything we do.

It may be, in viev of that, that we ought to be careful to

avoid any possible misunderstanding in these rules.

Mr. Glueck. What is meant really is, in line 6, "United

States Commissioners in their capacity as magistrates," is that

right?

Mr. Holtzoff. Yes.

Mr. Glueck. That is the limitation intended. Why can't

we say something like that, and then say, "and other committing

magistrates"?
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The Chairman. Or say, "before committing magistrates,

including United States Commissioners"?

Mr. Robinson. I think you are getting back almost to re-

instating this. Before you get through with it, I think that

is what you will be driven to.

Mr. Jjltzoff. lgn't that a matter for the committee on

style?

Mr. Glueck. Yes, I think so.

Mr. Holtzoff. Because they know what we want, it is Just

a question of the phraseology.

The Chairman. Does someone move to refer that?

Mr. Holtzoff. I so move, Mr. Chairman.

(The motion was seconded and was AGREED TO.)

The Chairman. Nov ye come to (b) (4).

Mr. Holtzoff. I suggest that that is also surplusage, and

that the same disposition be made of this as was made of (3).

I move we strike out (4), "party". The word "party" is

a word of art, you do not have to define it.

Mr. Medalie. I second the motion.

The Chairman. I missed the motion. Will you restate it.

Mr. Holtzoff. I move we strike out (4), on the ground

that the word "party" is a word of art, and that to define it

is surplusage.

Mr. Robinson. I might say that was based on a discussion

at the former meeting, at which there seemed to be some doubt

on the part of some of the members of the Cormittee, whether or

not "party" would clearly include the United States. Now, if

there is no doubt, of course, this should go out.

Mr. Holtsoff. I do not think there is any question about
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what the word "party" means.

Mr. Robinson. Well, the point was raised, and vo Just

put it in here for your consideration. Of course, it is im-

material vhether it goes out or stays in. If you think It is

unnecessary, it ought to go out.

Mr. Youngquist. We ordinarily use the word "party" in

connection with civil prooeedings, and the word "prosecution"

and "the accused" in criminal proceedings. Perhaps that vas

the reason.

Mr. Holtsoff. The word "party" Is used in criminal pro-

ceedings, Mr. Youngquist, the same.

Mr. Youngquist. Under the old style, I mean, that I was

accustomed to when I was practicing criminal law.

Mr. Crane. I do not see what you need that for. "Party

means the United States or a defendant. The United States, by

its consent, can be a defendant, cam't it?

Mr. Holtzoff. This is criminal.

Mr. Crane. Oh, criminal. That's right. Well, what do we

want it for?

Mr. Holtsoff. I do not think we need it.

Mr. Crane. "The party proceeded against."

The Chairman. There is a motion to strike (b) (n). Is

there any other discussion?

(The motion was duly AGRUD TO.)

The Chairman. (b) (5).

Mr. Crene. That is too broad, Isn't It, "any paper filed"?

Mr. Medalie. It includes a notice of appearance.

The Chairman. And it does not exclude oral pleas.

Mr. CrIane. No.
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The Chairman. Which ere pleadings, as much as any paper.

Mr. Koltzoff. I think the only pleadings are the accus-

ation, by indictment or information, and the plea; Just as in

a civil case, your pleadings are the complaint, answer, and

reply. Any motion that you make is not a "pleading".

Mr. Crane. I should think that did not need definition

any more than the dictionary words we are using here need defin-

ition.

Mr. Robinson. That, too, was raised by some member of

the research group, here, because the previous discussion at

one of the meetings resulted in a difference of opinion as to

what the word "pleadings" meant.

Mr. Crane. I think there was more discussion as to what

form the pleadings should take.

Mr. Robinson. There was that, also, but if you will

notice the transcript, there--

Mr. Crane. We are using English words here, and we have

not attempted to define them, as to whether they meant some-

thing, and I should think the same would be true of "pleadings."

All of us have been using "pleadings" all our professinnal life.

I should think it is a little dangerous to try to define it,

when it has a definition pretty well understood in criminal

nomenclature.

Mr. Robinson. May I ask a little information on this

point, Mr. Holtsoff? When you say the pleadings include only

the written accusation, the indictment, or the information--

Mr. Crane (interposing). He means, of course, oral

pleadings, too.

Mr. Holtsoff. Well--and the defendant's plea, too.
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view, too?

Mr. Crane. Yes.

Mr. Robinson. It should not go beyond that?

Mr. Crane. Sure; you take the motions that are made--any

motion in respect to grand Jury minutes, or a change of venue,

or anything else; those are not pleadings. Bills of particulars

required by our rules are not pleadings.

Mr. Medalie. Is there any purpose served by this defin-

ition? Is there anything that comes up in the rules where the

word "pleadings" is used, that requires definition?

Mr. Robinson. I think maybe, Mr. Medalie, that is a point

that I do not think you can really define, yourself, until you

see what is in the rules.

The COairman. Tentatively, may we put the motion, suoject

to the matter being reconsidered if it becomes necessary later?

You have heard the motion to strike (b) (5).

(The motion was duly AGREED TO.)

The Chairman. Subdivision (a) (1).

Mr. Robinson. That subsection is based on rule 81, (d)

and (3), of the first tentative draft, which in turn came

largely from the civil rules.

It would seem that this would be the opportunity, Mr.

Youngquist, to include matters of this sort in a general rule,

rather than wait until practically the end of our drafting to

make such definitions or limitations or applications. That is

the reason it is here.

Mr. Youngquist. I think it should be.

Mr. Glueck. I think as a matter of fact when it comes to
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really drafting, rule 1 ought to be drafted last, to see what

this grab bag vill include and exclude.

Mr. Robinson. That is exactly right. In fact, it ought

to be considered by this Committee last. I was just thinking,

we are probably starting at it backwards by considering it nov.

The Chairman. We are doing very veil.

Mr. Robinson. Yes. We ar* saying things that vill need

to be said later, also. Nov, Mr. Youngquist's pointa minute

ago, vhen he said he vould like to include this point and that

point in this rule, shows exactly what the rule is for, and

things are to be put in it as the need arises, and things that

are not needed are to be left out, as it beoomes apparent they

are not needed, here.

I wonder if the Committee agrees that such a rule is nec-

essary. I am inclined to agree with Mr. Youngquist's suggestion

at our last meeting, that we probably should have a rule of

application, of definition, and construction.

Mr. Crane. I think we ought to reconsider that.

Mr. Robinson. In other words, we might not need the rule,

at all.

Mr. Crane. I think it ought to be reconsidered.

Mr. Holtsoff. I am strongly opposed to definitions in a

statute.

Mr. Crane. So am I.

Mr. Holtzoff. And that is also applicable to rules, and I

think there has been a rather undesirable tendency in recent

years to have a long list of definitions in a statute. I

think one of two things happens as a result--you either define

words that need no definition, or else you attach a definition
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which distorts the usual meaning of the word; and I have noticed

a good many statutory definitions doing that. I do not say

we should have no definitions at all, but we should have just

as few as possible, it seems to me, and only where there is a

real necessity for it.

The Chairman. Can't we consider that matter at the end?

Mr. Crane. I think so. We can then consider this question

of definitions.

The Chairman. I take it that, as at our meeting in

September, all our votes are purely tentative on these matters,

so if we vote now we are not foreclosing ourselves.

Referring to the last line, beginning on line 30, is there

any point that that might be extended to cover territorial

legislation, or, I mean, these outlying possessions, or is

that sufficient as it is now? You know the answer to that,

Mr. Holtzoff.

Mr. Holtsoff. Of course, the sole purpose of the sentence

as now drafted and as it is found in the civil rules in to

provide that the words "statutes of the United States" include

those acts of Congress which are locally applicable here in the

District of Columbia. Now, the District of Columbia has no

separate legislature, the Congress legislates for the District.

The territories other than the Canal Zone have their own

legislative bodies, so that there are territorial statutes in

the various territories, of local application, that are passed

by the territorial legislature. Nov, I must say that I am not

sure vhether--I do not think the words "statutes of the United

States" should include those.

The Chairman. No, I meant, should there be any provision
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added, referring to the territorial legislation?

Mr. Dean. I think it is vise. There is a decision, Mr.

Holtsoff, you remember, by the Judge of the United States

District Court for China, in wbich, operating under the laws

of the United States, he makes applicable to Shanghai the divorce

laws of Alaska and the criminal lava of the District of Columbiat.

Mr. Holtzoff. Yes.

Mr. Dean. On the theory that those are laws of the United

States. Novw, I think some other Judge might also say those are

"statutes of the United States" in a very broad sense, so I

suggest some reference to either excluding or including the

territorial statutes.

Mr. Holtzoff. You do not have to exclude them, because

this definition seems to me to exclude tlbm by necessary im-

plication.

The Chairman. May we refer back to the Reporter of.-the

staff, ,, the question of whether there should not be an added

sentence to cover the question of territorial laws, and let it

go At that?

If there is no further comment, we will pass on to rule 3,

rule 2 having been--

Mr. Robinson. That is tentative.

Mr. Holtzoff. I am not sure rule 2 ought to go out. I

just wanted to raise a question.

The Chairman. All right. I thought--

Mr. Holtsoff (interposing). Because the thought was, the

definition of the district court in rule 1 makes rule 2 un-

neocessaryj but how about "United States Commissioners and com-

mitting magistrates" in these territories? If we leave rule 2
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out, we will create a question as to whether proceedings before

commissioners in Alaska for example or the Canal Zone or Hawaii

or Porto Rico vill be governed by these rules. I am a little

bothered about that.

The Chairman. You are anticipating, I take it, that rule

(1) (b) vill eventually go out?

Mr. Holtzoff. No, even if 1 (b) stays, rule 1 (b) is

sufficient, so far as the first sentence of rule 2 is con-

cerned, but it does not cover the commissioners in these terri-

tories, which are covered by the second sentence of rule 2.

The Chairman. let me put a question this way, then: Is

there any objection to the substance of rule 2, holding tent-4-

atively the question as to whether or not it is duplicated by

1 (b) (2)?

Mr. Robinson. Of course, the motion has been made in re-

gard to the Virgin Islands. There would still have to be that

change made in rule 2, if that is in.

Mr. Longsdorf. Mr. Chairman, there is another thing to be

considered in connection with rule 2. There Is a decision in

the Supreme Court of the United State3--I cannot cite it now,

by name--that criminal proceecings In the United States district

courts of Alaska are governed by the Criminal Procedure Code of

Alaska and not by the federal statutes; and there Is a Ninth

Circuit decision folloving that.

Mr. iRoltzoff. If these rules are adopted and made nppli-

cable to Alaska, they vill superside that.

Mr. Longsdorf. They viii superside that. I am calling

attention to that.

The Chairman. All right, if there is no objection, rule 2
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vill stand tentatively, vith the Virgin Islands included.

Mr. Seasongoed. May I call attention to the fact that in

the act it says"the supreme courts of Navaii and Puerto Rico,"

and ve just make it the district courts of Iavali end Puerto

Rico, is that right?

Mr. Holtzoff. I think that is all right, because the

supreme court of Hawaii has only appellate jurisdiction and

not trial jurisdiction.

Mr. Seasongoed. Why do they say here, "in the supreme

courts of Havaii and Puerto Rico", then?

Mr. Holtsoff. I think I can tell you a bit of history

back of that.

Mr. Bessongood. Vell, if it is of no importance I do

not care, but it is just a variance between the rules and the

act.

Mr. Roltzoff. That court vas listed in the act of 1933

conferring authority on the Supreme Court to make rules of

criminal appeals. Our enabling act is the same in its phrase-

ology, and I think the necessary distinction was not dravn which

should have been.

Mr. Glueck. It is a matter of draftsmanship.

Mr. Holtxoff. I think it is a matter of draftsmanship.

I think I am guilty of a mistake.

Mr. McClellan. Do you went to strike out the word "other"?

Do you want to strike out thet wo:Od in the next to the last

line in rule 2, to be consistent?

Mr. Holtsoff. Strike out the vord "other" in line 5 of

rule 2.

The Chairman. If there is no objection, that will be done.
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MW. Robieon. Yhat Is the point Mr. S8asenoe6d raised a

nUite&g aoo under rule 1 (a), line 6, 1 blieve.

MW. easeugoed. It ought to be eonsidered In eoneeotione

with the ethe .

The Otairvan. It is the identleal question, is It net?

Mr. souepeod. Yes.

5te i4rimman. Xt is a matter for the coasttee on style.

Mir. senged. Will the Isuipromo court and district

courts of wall and Puerto Uiee" go to e same committee?

The Cairman. Yes. Make a note, there.

Mr. Nueek. I think, apart from the definition, even if

this Is only repetitious, sinee It deals with the geographic

Jurisdiction of the wules, it ougt to stand on its ova bottom

as a sopear to seetien.

Mr. Iabinsen. Vhere would You put It, Sheldon? Do you

think It should oee in as the very first rule of the vhole

ode, or Just vhere?

Mr. l ueek. Probably.

Mr. Robinson. That was our idea.

The aiurmn. I like Mr. Waite*' thought an it, starting

the rules as they are, with proper definition of polley.

Mr. Rbinson. So de 1.

The C airman. Your suggestion can be left to the emmiltto

on style,/ f there are no further questions, ve Vill go on to

rule 3.

ur. I.binson. Rule 3 Is a repetition of the rule 3 in thel

first tienttive d4tft, whith referred to Mhat, and which

reeilved the consideration of this Comittoee, with a ehange

which Mr. Tangsdorf felt to be neoessary. That change vas the

1ii
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adding of the words-

"or by arrest without a warrant."

In a later rule, the term "written accusation" is defined,

where it is stated to include indiqtment, information, or a

complaint, so that clause of the former rule 3, the first

tentative draft is not repeated at this point.

I think there may be a question, too, of including a

definition of "written accusation", or, that is, stating what

it includes, in a rule I, if we have a rule 1, defining terms;

but now, apart from that, the rule 3 as you have it now in

lines 1 and 2, down to and including the word "accusationt, is

the same as rule 3 was in the first tentative draft, which was

on the point passed b7 the committee, and as to the addition,

"or by arrest without a warrant", I should like to ask Mr.

Longsdorf to state his reason for wishing to have that added,

if you will.

Mr. Waite. Mr. Chairman, before ve go into that, may I

call attention to the fact that rule 23, alternative, is es-

sentially the same as rule 3, but *Ml the alternative to rule

23 is more broadly and specifically stated. t• ovnder if we

cannot consider rule 3 and an alternative 23 together, since

they seem to cover precisely the same point.

Mr. Glueck. Rule 23, as it stands, deals with the method

of starting the wheels rolling, and the alternative rule really

deals with the question of time for the purpose of tolling the

statute of limitations, so aren't there really two different

points, there? I admit there is some overlapping.

Mr. Waite. I should say they are essentially the same

thing, Sheldon. One says a criminal proceeding may be commenced
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by ftiling a, ttten asousation OF by an moit vithout a vwa-

wamtj the heter says a owiminal pr•eoeding is oemmoneod by

filing an 1,0otenOt OP an Lnfowatlon, and Vhen the defendant

has boon amsted. ToU see$, 23 is bwoadew, but it would soea

to dupliaoe No. 3.

XP. 'Itxoffr. Mi. PbulYMan, I am veTY moh troubled by

tho phisse "by ax artst vithout a vammtant. It sees to se

that a pe oo*dia is cemeneod either by the filing of a coll.

plaint and the issuaneo of a wmatt ow, If the awzst is

vithout a ieants, when the pwisneor is awu'ai-,- amW the smn.

Splant is fled. Our enabling statuto doos not authoeise the

formulation or an, entire a*& of etiinasl SWOeOtW, It only

tautherises the rules to regulato proseeedgs in soutt.

VowR on a San is armostod vithout a Wairat the edimnal

PieooedAg LS Sot oOmeMneo4d fo $he minal pweoo#ing is aoo-

meaoed vho the altesting offileet preseats a complaint to the

1o intttng 1aSstvato and only then *an they be axtstod vithou4

!hewo we, we move no t the p*xaso, *or aoeat without a

varlent", b twsken out.

Mr. storr. It'. Chairmn hIve not yot oespondod to

1i!. lReb•imma s owstien that I eWplain thes vwords.

My oSl neUoa in putting them in vas that t oiginSting

ast La the sOeuties may be eithor a complaint followed by an

asuest or a attSt followed by a eomplaiat. I think, as a

oeamensin see0dina, the two of them ao moote or less eeuplod.

A complaint does not aoomplish very much until you have get

the wIsOeen peUeonally within the Jurisaistien of the *emit.

Uig AsaIsSMto Or Of the coUrt. An aresat does not accomplish
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much unless you follow It up with a complaint, and Jurisdiction-

ally then it is the combination of the two that Is the origin-

ating process.

Mr. Holtzoff. But the court gets no jurisdiction of the

proceeding--the proceeding in the court is not started, until

some document is presented to the court. When a person is

arrested, there is no proceeding pending until he Is taken be-

fore the magistrate or a complaint is filed. As a practical

matter, you will get a lot of complications if you give the

court jurisdiction at that point, because if you do, then you

can never release your prisoner.

Mr. Longsdorf. Are we doing so?

Mr. Holtzoff. Once he says "I arrest you," he could not

let the prisoner go. Our statute permits us to regulate court

proceedings.

Mr. Modalie. I know, but there, you see, you start too

late. I think you, Mr. Longsdorf, started too early. The ar-

rest does not take the court into this business.

Mr. Holteoff. That is right.

Mr. Medalie. And the court can got into this function

before a complaint is filed, namely, with arraignment upon an

arrest, because after the arraignment, the presentation of the

defendant to the magistrate, then the court, the magistrate, may

do certain things.

Mr. Holtsoff. But the complaint is filed at that time,

isn't it?

Mr. Medalie. Not necessarily. It is filed after there

has been palaver and goodness knovs what else.

Mr. Holtzoff. Well, I would accept your--
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Mr. Medalie (continuing). There is another point about it.

The magistrate may not even have taken a complaint, and neverthe-

less have made& commitment, and he may have fixed bail and have

done other things vhich of course he should not do until a

complaint is filed, but nevertheless having done that, there is

a proceeding pending before him, and it vould be unrealistic

to exclude everything that happens before him until be very

properly orders a complaint to be drawn and receives it.

Nov, for example, when a complaint is dravn and before it

is filed, it must be signed and sworn to by the affiant or the

complainant. That Is a part of the judicial procedure, too,

and yet a complaint has not yet been filed.

Mr. Holtzoff. I would be glad to accept an amendment to my

motion, so that this rule 3 should read:

"A criminal proceeding may be commenced by filing a

vritten accusation or by arraigning a prisoner before a

committing magistrate."

Mr. Medalie. "Upon arraignment"?

Mr. Crane. May I ask this? I do not know, and so I am

Just asking, now, a question to get information. You see a

statute of limitations sometimes is quite a question, as to

whether the prosecution has been brought within 5 or 10 years,

or the 3 years, 2, years, or whatever it happens to be. Now,

in civil matters that is sometimes started by an arrest by the

sheriff, and in criminal matters may that not be started by

arrest before the complaint, and satisfy the language?

Mr. Holtzoff. The arrest does not toll the statute of

limitations. The filing of a complaint does.

Mr. Crane. Does it depend entirely upon the complaint, the



Mw. e itsoff. 5hat iys umy detanding.

MW. Ycugqulst. I have difficulty undertaaidn, I thinka

the eemomnmen t of the epwlmhal preoeotig other than dorfiniS

the event obleh tells the statute of ldtaitlteas. Vhy de we

have to $a Voa a oWmnal Pwroeeding SONnmeou eoept few

that, pappe I

S Mr. n. . A qwStlOA oe that Sot Mas ulsen in XO

York In ft matte" in oimlnal preseoeution. I had it oaly

inoidontally I biad to adGouwn a heaiang I an In vith the

Attowrny Pal.II

Mr. 4a. i. haiwmAn, A7 IMq'esseIO It that Under the

present la , in the federal system, the statute Is not tolled

y by thoYfA l . Is tt true, that it is tollod by the filing

of the oeM]laint be " to fitod States Ooumsos.aerf I thln$

not.

mw. atssoff. I vwa undew the impiSesSIn it vas.

MW. an. No, not e*%opt In tax ase*r, vhowe tbeoo Is a

speoial sttute, en 'hemo-s-tax eooeodim, avd there it Is

speelfi•sal pPovido that the- statute shall start to ran eo

the filing of ths ompla)at before the einsisslenerj but other-

Vise peo Teo to vait for indletment. that is my lawpessioan

at least.

M•.. a But it Is a kind of open question.

Mw. m~. Right.

up*. Sltsoft. I thi that the esmwsseaowr's oeaplalat

does not II tUh statute, and In order to tell t statute you

have to fIL" a&a inudsilt t ow file an infoemation, if the

wloto VL61.5 eouted by Lndietmente or niewmatien.
__________________ ____________________ ________________________________________________________ _____ _______________ {______
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The Chairman. Now, gentlemen, we seen to be getting

somewhat afield. We have rule 3 and rule 23, and alternative

rule 23. Suppose we try to dispose of one or the other. I

suggest we take alternative 23, and see whether you want that,

or not.

Mr. Medalie. May I ask why we want it with respect to

statutes of limitation? These rules of procedure cannot do

anything about statutes of limitation, can they?

Mr. Youngquist. Yes, they can.

Mr. Medalie. Can they?

Mr. Youngquist. Yes. They become law, if Congress does

not change them.

Mr. Medalle. I did not get that.

Mr. Youngquist. Under the act of 1940., when these rules

are prescribed by the Supreme Court and submitted to Congress,

and Congress takes no action upon them, they become law, so

far as superseding other statutory matter in conflict.

Mr. Holtzoff. But they have to be limited to procedural

matters.

Mr. Youngquist. Oh, yes.

The Chairman. This is a procedural matter.

Mr. Holtzoff. I am not so sure.

SMr. Glueck. It is substantive, because it fixes the

crime.

Mr. Holtzoff. I think in a criminal case the statute is

more than any set of rules.

Mr. Medalie. May I suggest this. I can see that there

may be controversy on both sides of this, as to whether it is

procedural or substantive. I think this is something we have
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when the criminal proceeding is commenced and do not use the

words with tespect to the statute of limitations1 then since

we define the word "commenced," that has definite reference

to anything that deals with the commencement, and if we are

wrong in thinking that this is applicable to the statute of

limitations, we will avoid derision by its exclusion in this

alternative rule 23. And I think we are touchy about being the

subject of derision. We are supposedly experts.

11:37
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fle MR. CRANE: Therefore, you would favor Rule 23 at the topPendl

of that nAge?

THE CHAIRMAN: Yes.

MR. GLUECK: If that be so, I would much rather--

YR. M1DALIE: With the addition "arraignment before a

magistrate. 0

MR. GLUECK: Well, do you think that is necessary to men-

tion at all? For what purpose is it necessary outside of this

"statute of limitations"?

MR. MEDALIE: Well, we are defining what happens before a

magistrate in various places here. One of them is the defen-

dant's rights to be advised that he may have counsel. Another

right that goes with the criminal proceeding is the right to

have reasonable ball fixed. In other words, we define what is

applicable to any proceedings in a court, in any Judicial tri-

bunal or agency, by fixing the time.

MR. HOLTZOFF: May I say this, while I personally hnve

presumed they were alwsys procedural, nevertheless, under the

civil rules they are fairly held to be substantive because the

federal courts under the Erie Railroad v. Tompkins followed the

State statute of limitations. I infer from that it must be

regarded as substantive, because the substantive law is fol-

lowed by the federal courts in some cases, and, therefore, the

statute of limitations would be regarded as substantive, it

seems to me, In criminal cases.

THE CRAIRMAN: At any rate, Mr. Medalle, as to Rule 23 you

are suggesting we add the "arraignment before a magistrate'?

MR. MEDALIE: Yes.

MR. LONGSDORn: The first, or alternate?
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MR. MPDALIE: "Arraignmentt is sufficient, Isn't it?

MR. YOUWGQUIST: An indictment or information when it

first appears before a magistrate.

MR. MEDALTV: I suggest that would do it.

THE CHAIRMAN: "By bringing it before the committing

magistrate."

MR. HOLTZOM!: "Or apnearance before.* "Or apoearance by

the defendant before a committing magistrate."

MR. MEDALI~T: "Or appearance by defendant before a commit-

ting magistrate.'

MR. LONGSDORr: No, I think that smacks of voluntary

appearance.

MR. MEDALTE: Well, why not?

MR. LONGSDORr: It is too much.

MR. SFTH: "Bringing before" I think is better.

MR. YOUNOQUIST: Sometimes he comes by summons, doesn't

he?

MR. MEDALTE: Yes.

MR. YOUNGQUIST: Would it appear better to say "when he

first appears before a magistrate$?

MR. LONGSDORF: I don't think it is very weighty.

THE CHAIMN: Well, of course the Committee on Style--

the question is now to add the words for appearance before a

committing magistrate."

MR. HOLTZOfl: "Appearance of the defendant." We are on

Rule 3 now,

MR. MEDALIE: Twenty-three, I think.

THE CHAIRMAN: Rule 23.

MR. MEDALIE: 'Or the appearance of the defendant before a
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MR. SSASONGOOD: Is that In the first sentence?

MR. NTDALTE: I think so, because the district judge would

have no jurisdiction except--

T•r CRAIRMAN: As to committing magistrate.

MR. WIDALIT: Yes, but in the proceeding before the dis-

trict judge it has reached a committing magistrate who would

heve no jurisdiction until either indictment or information.

MR. CAANE: You can never get enough to cover circumstances

that may arise. You cannot foresee them. A man may stoD in to

see the Judge and tell him he is not guilty.

MR. MEDALIT: Instead of using the word *appearance" alone

we say the "apDearpnce of the defendant.'

MR. CRANE: Yes.

MR. XNDALIE: It is a viewpoint, anyway, that he Is a

defendant when he sopears. Now, how he becomes a defendant, he

may be arrested by an r.B.I. man and brought on. But if he just

walks in and says "Good morning, Judge," that Isn't the appear-

ance of the defendant.

MR. YOUNGtTjIS?: I am still bothered about running athwart

the present rules when we say *the proceeding is commenced by

filing a written ac'usation.,

MR. VWECRSLER: It occurs to me, Mr. Chairman, that there is

another Phase of this problem that is perhaps more important

than the statutes of limitation Phase. If a criminal proceeding

can be deemed to have commenced earlier than the filing of the

written accusation, or the apDearence of the defendant before the

committing magistrate, then it would follow, I take it, that the

court would have jurisdiction under the enabling Act to address
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itself to the duty to produce the defendant before a committing

magistrate, and to the right--generally, to the rights of the

defendant following arest. Now, in my mind it is a doubtful

question whether under the statute the court can go that far.

If the court can go that far I would be strongly in favor of

drafting rules to meet the situation. If the court cannot go

that far then I see no point in the rule other than its possi-

ble effect on the statute of limitation, and with respect to

its elfect on the statute of limitation I do not believe, as a

matter of pollcy, that it is desirable to hold the statute to

the appearance of the defendant before a magistrate rather than

to the filing of the written accusation, which I understand to

be the present law. Therefore, I suggest that we consider the

question of our Jurisdiotion as the basic question before us,

and if we decide, or if it has been decided against Jurisdio-

tion, it would drop the rule. That is, against Jurisdiction

from the thme of arrest.

MR. MICDALIE: I think this overlooks what I have pointed

out, that even though the defendant does not t en the

fillng of a oomplaint, or overlooks it, or proceeds informally,

he still has certain rights with respect to bail and counsel,

notification of friends and relatives, and other things. Those

rights are Important rights, and we ought to make sure under the

rules that there is compulsion on the part of the magistrate to

see that the defendant knows those rights.

MR. WE!CISLFR: But those are covered by specific rules, Mr.

Medalle.

MR. MUDALIr: But if the case is not covered by the specific

rules, what rules have we? We want to be sure that there ts no
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question but what the case is pending before him.

MR. WrOHSLER But it would not be necessary to put a rule

so stating. The rule before the committing magistrate would be

beyond the power of the court unless the case In pending there,

but I don't think you have to affirm the jurisdiction by rule.

MR. YOUNGQUIST: Doesn't the language applying to any and

all criminal proceedings cover all that we are talking about?

MR. M•DALIE: Well, what we are dealing with is a ease

where, by common consent or oversight or failure of a commit-

ting magistrate to insist on the filing of a complaint, the

rules of criminal procedure still would be applicable even

though the rights have been waived or overlooked.

MR. YOUGQUIST: It is a proceeding, nonetheless.

MR. NEDALIE: Probably so, but it would be better if there

were no question about it. In addition to that, if we have the

power to legislate on the statute of limitations, we are there-

by doing It.

MR. WrCHSLEIR: We may be doing it the wrong way.

MR. NEDALII: I don't know that we have the right to do it

at all.

MR. YOUNOQUIST: If you place that limitation upon the

commencement of a proceeding, then when we come to the search

warrant, which we are not including In the rules, we have some-

thing tbhat occurs before there is any written accusation and

before there is any appearance. It would make the rules

Inconsistent In that respect. I think it would be much better

to omit all reference to what constitutes the commencement of a

criminal pr'ooeeding. We do have it definitely in the statutes

and the decisions. We don't need to restate that. And I think
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commencement of a criminal proceeding, and, I so move.

MR. LONGSDORT: Seconded.

MR. MEDALIT: There it a difference between a criminal

O proceedtng and a criminal prosecution. I think that is really

the point, isn't it? In other words, you may have a search

warrant without any pending against anybody.

MR. YCUNGQUTST: Yes.

MR. MSDALI!E: You may have a grand jury inquiry without a

prosecution impending, but It is a criminal proceeding. In

other words, the motion is that we mind our own business on the

statute of limitations.

THE CHAIRMAN: Your motion, I take It, ts we drop Rule 3,

Rule 23#, and Rule 23-A. Any further discussion?

MR. GLUECK: I think, Mr. Chairman, we ought to give

serious attention to what Mr. Weohsler mentioned. I think if

there is any area here In which we can really bring about a

thoroughgoing reform, I would be certain to insist on that, if

this were a State proceeding; it is quite a vague borderline

area, right around arrest and bail, and the opportunity to have

3 counsel at a certain stage, and what the polioe do in extorting

a confession.

THE CHAIRMAN: That is where the dirty work happens.

MR. GLUrOK: That is where the dirty work happens. Now--

the question is--I think Mr. Wechsler is In some doubt as to

whether that Is In our Jurisdiction.

MR. WECHSLER: Well, the question In my mind is whether we

can say that a proceeding has been commenced before a United

States CommtPessoner at the time of arrest, relying on the duty
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clear to me that we ctnnot, under that language--I agree that

if It is possible to do so we ought to reach inthat area, and

I don't know whether there it any legislative history of the

enabl~ng Aet that would answer the quegtion.

MR. HOLTZOF: There isn't any. But that is a question

that does not have to be decided at this moment.

MR. CRANE: How ,'ould that conflict with Rule 3?

THE CHAIRMAN: All those in favor sAy Paye.*

Opnosed, *no."

(The motion was emrried.)

THE CHAIRMAN: All right, gentlemen, we had better recess

at this time.

(There followed a short recess.)

THE CRAIRMAN: Rule 4, gentlemen.

Mr. Robinson: Rule 4 has been the speoial production of

Mr. Longsdorf, so I would like to have him state it.

MR. LONGSDORF: I think that the reasons for it are rather

plair•. It is quite possible, I think we all agree, that we

might overlook something. It is not desirable to leave the

impression that we did not think of that Dossibility. So we

ought to have some sort of rule of that kind, but it seems to

be covered in the concluding clause of Rule 10, which is much

shortened and simplified and suits me better than the original

draft.

THE CHAIRMAN: That is 10-B.

MR. LOWGSDORF: 10-b. The language of 10-B, by the way, is

largely borrowed from section 177 of Title 29 of the U. S. Code;

"Usages and'Princiles of Laws seems to have a meaning pretty
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MR. HRLTZOrr: I would rather see Rule 10-B adopted than

Rule 4, because Rule 4 would give rise to a good many ques-

tions. It provides that any matter not covered by the rules or

statutes shall be governed by the *usage and oreatice Drevalent

heretofore in the courts of the United States." Well, of

course, that practically goes back to the oonformite orin-

ciple, because on matters of that kind the federal courts

followed State courts In a lot of Aee-a-r-e".

MR. LONGSDORF: Not in criminal cases.

MR. HOLTZOrFP: Oh, yes.

MR. LONGSDORr: Well, to some extent. I said I wms better

satisfied with lO-B than I was with the original.

MR. HOLTZOFF: Now, on 10-B you need the last clquse

*agreeable to the usages and principles of law.*

MR. LONGSDORr: Or due processen of law.

MR. IROLTZO": You know in the civil ruleq, there is no

provision as to what happens as to arty Doint not covee6 by the

rules. There is a provision that the courts may adopt the

local rules not inconsistent with the general rulem, and we
have that covered somewhat In 10-A, and I think ýompvhrt better

than the civil rules. In the concluding phrase #agreeable to

the usages and principles of law,* you create a cuention. Does

that mean they have to follow Pre-existinr prooedure? So I

prefer 10-3, as you do, but I ahould like to go further and

strike out of 10-B that last clPuse iarreeeble to the usages and

princoples of law."

MR. WFr(MSLrR: There .•uwht to be some stsitn•rl, should there

not?



147

MR. HOLTO7F: Well, I go back to the olvil rules. There

hasn't been any difficulty because of the lack of a standard, a

theory being that if there are any questions those can be

covered by the local rules. If you have P standard--the dif-

ficulty of this rtgn4nrd is it is •o smbtguous.

Vl. WWCHL•R: T 4as not defpnding this stsnlprd.

MP. HOLTO71oF: T am afraid this Atandprd would be a source

of dIfficulty.

MR. T4V•fSt •,1: ye--.

Wt. F0LT¶7r'F: But I don't believe it iL necessary to have

any stAnderd becR.use if points arise they con be covered by the

lool rules. TberF Is no -lifficulty that I knon of arising out

of such a situatlon. While this may give rise to litigation.

4o I move we adopt Rule 10-B with the omission of the words

Osareenble to the usages and principles of law.*

"R. -'ý'OSLVI: I second it.

MR. ROM3OF.!. It Is a provision that matters not taken

care of 1 y the State eriminal code shall be taken care of by

the civil code. In many eases that helps to save situations.

Criminal proceedings in State practice. In our work here are

we taking care of eventualities of that sort? Obviously we

could not follow the analogy of the State statutes of that

sort. But, first, is there a need of some saving clause of

that sort?

MR. ROLTZO: Well, the experience in the civil rules

seems to indicate there Is no need.

MR. W1,OHSL--R: There :s one difficulty. There may be some

federal statutes which would not be affected by these rules

which, under the blanket provision, such as 10-B, one would
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ing all existing statutes, leaving all questione open to deter-

mination do novo by the courts. I don't think we ought to do

that, and I don't think Congress would want to do it.

MR. HOLTZOFF: This might be modified to read "not incon-

sistent with these rules, or with existing statutes that are

not superseded by these rules."

MR. W!CHSLrR: Would it not be better to provide that

where these rules do not prescribe the governing rule the court

shall proceeding According to Acts of Congress, if any; if not,

according to local rule; and if no local rule, then to introduce

the standard which is proposed later here, of evidence, which

is derived from the W41viI ease. I don't know what rule that

is in, but it is designed to give the court freedom in the

adoption of rules of evidence. The same might be done for

rules of procedure.

MR. HOLToF: I doubt whether there is any need for your

first alternative. I doubt whether there is any need. The

experience on the civil rules indicate there is no problem.

MR. CRANE: If anything happens you have to leave it to the

court. We had a Judge of the criminal courts of New York who

had In his desk the other code, and he was always reversed, he

could not get either right. Now, you have these rules, and you

have to leave it. If this does not cover it, and the statute

does not cover It, what is the judge going to do? He is going

to do just as he pleases.

THE CHAIRMAN: I was wondering why if the civil rules have

worked very well for four years in this respect, we are not

justified In repeating that very language. If there has been



no trouble raised on the civil aide, why fear it on the criminal

side? It is very simple, in all cases not provided for by rule

the district court may regulate the practice in any manner not

inconsistent with this rule, and let it go at that.

MR. LOOSDORP: Well, Mr. Chairman, the purpose was not to

regulate the rule-making power of the district courts, but to

provide for possible situations where neither these rules nor

any local rule met the situation.

Tif CHAIRMAN: The judge then makes them up.

MR. LON9SDORF: No. If I might have that section 377,

Title PS, read, perhaps that would shed a little light on it.

I wanted to get in something corresponding to that statute

which enabled the courts to devise processes necessary to the

exercise of their jurisdiction. Perhaps iqe don't need this.

If not, let it go out. But I would like to explain the purpose

of putting it in, that if these rules and the local rules had

made no provision, then to mark it in language similar to that

of section 377 what we might do.

MR. HOLTZOFF: Isn't that more of a theoretical nuestion?

MR. LONGSDORr: Perhaps it is.

MR. ROLTZOfl: Because no such difficulty has been pre-

sented by the civil rules. And I suggest we follow the

Chairman's suggestion that we adopt the language of the civil

rules.

MR. LONGSDORF: Well, I think if you leave it out, the

courts will do it, anyway.

MR. MEDALT: Well, Mr. Chairman, I understand Mr.

Longsdorf's view to be this, it is one thing to say the local

courts may make rules not inconsistent with these rules over
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something thkt has not been provided for, they have the power

to make those rules. Then you have the situstion where neither

we nor the district courts heve made provision. Then what hap-

pens there? You get this situation. What shnll the district

attorney de? What shall counsel for the defendant do in fol-

lowing the proceeding? What rups writtern or unwritten should

they follow?

And that is an area thet ought to be covered in some way.

THE CHAIRMAN: It was not covered in the civil rules.

MR. HOLTZOFF: It was not covered in the civil rules. And

there Is no trouble as a result of it.

MR. MEDALIE: I know we never have troubles in criminal

proceedings because it Is the most informal proceedings in the

world, and nobody's rights are spriously violated, and strangers

find out by asking the clerk "4hat do we usually do around

here?" And, the Judge usually asks. But still the question

might arise, and if you want to draw up a scientific set of

rules covering ill areas, there ought to be sercific provision

for that arep not covered by rules.

MR. HOLTZOTF. It was not under the civil rules.

MR. MRDALIF? But they were not as scientific as we are

here pretending to be.

50 THE CHAIRMAN: I wonder if we don't havy it in mind if a

certain tyte of judge will always find necessity for making a

Particular rule, whereas, If he didn't have that particular

authority he would muddle throumh without framing a partioular

rule?

I have in mind a judae who would Plwrys be troubledby that

partioulpr t'rpe of power. If it was given to him he would went
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to exercisei it every Monday morning. Other judges would not be

troubled by it, Monday, Tuesday, Wednesday, or Thursday, but if

they had to exercise it, they would say, "Well, we have got to

do this and do that.*

MR. WVCCHSLER: There is another point, though, Mr. Chair-

man. Under the civil rules, as I understand It, if there Is no

applicable rule and no applicable federal statute, then the

conformity Act spolies.

MR. HOLTZOFM: No, the conformity Act is renealed.

MR. WECHSLER: In toto?

MR. iOLTZO7T: Yes. The conformity Act is repealed not

only pro tonto on points covered by the rules, but it is

repealed in toto. There was some question in the earlier deci-

sions under the rule.

MR. WTKCHSLrR: Isn't this doctrine of gaps in the law any-

how pretty much of a fiction under modern law? I have been

trying to find gaps, but I cannot find them so far.

MR. WAITr: Well, considering it has been repealed, do the

federal courts feel absolutely without obligation to look to

State law?

MR. ROLTZOMF: Not only do they feel without obligation to

look to the State law, but they would feel it did not govern

and they would not follow it even if attorneys called attention

to it. In other words, State procedure is no lonver part of

it.

MR. StTH: The civil rule, Rule 93, does provide "Neverthe-

less may regulate their practice in any manner not inconsistent

with these rules."

MR. HOLTZOFF: That is the language suggested by the
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Chairman tOat we adopt here.

MR. c,3ýH: I think we ought to adopt the same language.

And that ts part of the authority to make rules. That is in

the section on authority to make rules.

MR. HOLTZOrmF: You see that 93 Is broader then just author-

Ity to make rules. They may make them for a particular ease.

NR. YOUNC1UIST: It seems to me we would be better off in

using for the purpose of Rule v, IO-B--IO-A, standing substan-

tislly as It is.

M1R. OL1ZOMP: 10-B has that clause--

MR. YOTIKGQUTST: Oh, strike that out, yes; strike that

out.

THM CRAIRMAN: Well, if you do that, do you impair the

civil rules which have consistently, as I understend it,

avoided going back to State practice?

MR. YOUNJGUIST: It Is only that some suggestion wes made

at the last meeting here that some restriction be put.

MR. HOLTZOFF: Couldn't we confine it to include the first

sentence of Rule 93, and make that the first sentence of Rule

10-A?

MR. YOUNGQUIST" I say "yes," but I doubt it, because as

the Chairman says, that might be construed as an implication

and covering a lot of rules we don't need.

MR. ROLTZOrF: I think the Chairmen was facetious.

TW1 CHAIRMAN: Well, I am serious, too.

Well, say we have a rule Ps to Rule 4? I think it Is gen-

erglly agreed that 10-B, or some combination of civil rules, is

Dreferable.

MR. YOUNGQ4UI8?: I move that Rule 14 be substituted with
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what now a1oears as Rule 10-B, striking the words *agreeable to

the uspges and Drineiplem of law."

THE CRAIRMAN: Is that seconded?

MR. WrCHSLrR: Seconded.

THE CHAIRMAN: Discussion?

All those in favor of the motion say *aye.*

Opposed, Ono."

The motion seems to be carried.

MR. HOLTZOFF: Well, does that exclude the consideration

of Rule 91?

THE CHAIRMAN: No. We pre just peeeing Rule k.

MR. HOLTZOFT: Well, we adopted the 10-B as en alternative.

THE CRAIRMAN: It will 911 come uD again.

We will proceed to Rule 5.

)M. ROPTNSOW: The Committee, in the September meeting,

gnve Instructions as to what it wanted to have done. Mr.

Holtoff had those instructions in mind, and we asked him to

trepare to present Rule 5.

MR. HOLT70FF: Well, Rule 5 is practically the same rule

that was in eluded in the first draft with the eception of the

addition of the first sentence, namely, that 'No indictment or

information shall be deemed insufficient by reason of any

defect or imnerfection in matter of form only, which shall not

tend to the prejudice of the defendant."

And that is now part of the qtntutory law. The balance we

adopted at the Settember mereting.

MR. GflF~: I ,"ould like to suggest for the Committee on

Style the questlon of whether "in metter of" should not be

omitted. That rether sounds to me like it should be in
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MR. HOL¶TZO?: I think that is a very good suggestion.

THE CIRAIRRMAN: Are there any questions?

MR. MZDALIE: Well, this is practically the standard

statute.

MR. HOLTZOFF: Yes.

THE CHAIRMAN: If there is no further discussion, all

those in favor of Rule 5 say "aye."

Opposed, Ono."

(Motion carried.)

THE CRAIRMAN: I would like to ask the Reporter if it would

be possible that Rule 5 might follow immediately Rule 1-A. I

think it to like Rule 1-A, it sets the tone and the pace, and It

might be helpful to the court and Congress and the litigants

generally.

MR. ROBINSON: Weil, If Rule 1-A is still alive, I think it

can be done.

THE CHAIRMAN: That was Rule 1-B that was being overhauled

there.

MR. ROBINSON: I think that is a good suggestion, and if

Rule 1-A is left, I think it should be there.

TRE CHAIRMAN: Well, if Rule 1-A is not there, let us put

Rule 5 there. That ts with the idea of retting it in earlier.

Any objection on that?

If not, we will go to Rule 6.

MR. HOfTZOPF: Well, that rule is Identioal with the civil

rule, the purpose being that both trial practices, such as on a

question of Oxceptions, shall be the same. It merely eliminates

the necessity of noting an exception if an objection has been



55

overruled, or noting an exception if the court has refused to

grant a requested charge. That Is the same procedure that is

now followed on the civil side.

THE CHAIRMAN: Any discuesion?

If not, all those in favor say *aye.*

Onposed, *no.'

Carried.

MR. ROBINSON: Rule 7 Its really left as a blank spot for

the Committee's use If they see fit to do so by incorporating

the material contained in Rule 10 of the first draft, which had

to do with the form in pleadings, caption, names of parties,

adoption by reference, and exhibits in plending8. That is

Rule 10 of the first draft.

There has been an Inclination of this Committee, and the

prior Committee, not to be very explicit as to the contents of

eleadings. Some might consider that as largely a clerical mat-

ter, and In view of the fect that so many more pleadings in

criminal Proceedings are oral then written it was suggested

that the former old Rule 10 miPht well be left out.

TRE CHAIRMAN: Rule 10 followed the civil rule. Is that

right?

MR. ROBINS1:4 Yes.

MR. ROLTZOFT: I am rather inclined to agree with the sug-

gestion Just made by the Reporter that perhaps that rule is

surplussage in criminal oases.

MR. RO INSON: Just for information on that point, why

would it be unnecessary in criminal although it is necessary in

civil? Or do you think it was unnecessary there also?

MR. HOLTZO7F: Well, there are so many more Pleadings and
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papers in c civil case. I don't see that it does any harm. I

have no objection to it particularly, but I don't think it is

of any importance.

Nowg you don't have a caption in that Indictment, by the

way. It is not customary to have captions.

MR. M•DALIE: No captions. You just begin with a long

sentence, and you go along with 20 pages and finish with the

sentenoe at the end.

THE CRAIRMAN: Why wouldn't it be a good thing to have
!;,J

paragraphs and number tfeet Is there any reason why an Indict-

ment should read like a prerogative writ?

MR. MIDALIE: No need at all. After a while you get

through reading an indictment, and if it is a long one you know

whet it has and has not got. And if it is a short one, you

know what it is about even though they don't specify anything.

MR. ROBINBON: You might note the Indictment by George Z.

Medalle here in the Mitchell case in the appendix of forms and

see whether that is an excellent example to follow, or other-

wise.

MR. HOLZOFV: Doesn't that go to the form of Indictments

rather than this rule?

MR. XIDALIN: Where is that?

MR. LOWGSDORI: Page 38.

MR, ROBINSON: Page 38; that i, right.

One purepose of having that indictment here was to show the

difficulty oif a shmDlified form, certainly a short form of

indictment, In an Income tax ease.

MR. MEDALIE: The real reason Indictments In income tax

cases are long is that the United 8tptes Attorney usually finds
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it easier to do them the way Peyton used to want to have them

done in the Department of Justice years ago. That avoided

arguments with anybody, so the feeling was, and the form ncm in

the United States Attorney's office, and after a while he said,

0Oh, lot It go and do it that way."

MR. ROBINSON: What suggestions would you Dass on that

Mitchell Indictment, Mr. Medalie? Do you think, as the Chair-

man suggests, it might be well to number the paragraphs?

MR. MVDALII: Well, suppose they didn't number the para-

graphs? What happened? You see., the only reason for numbering

paragraphs in civil pleadings is that when you draw up a com-

plaint the defendant knows what to deny, so it is a convenienoe

to number the paragraphs. In indictments you don't have to deal

with the particular paragraph or any allegation in the pleading

7 you file. There is no need for any numbered paragraph. Now,

the only time you might want to do it is when you make a motion

for a bi2l of particulars.

THT CHAIRMAN: You don't need any rule for the adootion of

an exhibit by reference.

MR. MNEDALIE: It has been done all the time.

THE CHAIRMAN: Then you don't need the rule.

MR. MTALIZ: I don't think so.

e THE OCAIRMAN: Then, let us not have it. Unless someone

wants it. All right.

Rule 8.

MR. ROBINSON: This is the same rule that was before us in

September. The only correction or changes to be made would be

in line 21, that blank may be filled *action under Rule 80."

Rule 80, which we will come to in due course, and strike out in
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80 the restl of that line.

MR. WAITE: Mr. Reporter, I notice what seems to me to be

an inconsistency between Rule 8, paragraph A, and Rule 95. Rule

Q5 p-evides that Saturdays and Sundays need not be counted in a

seven-day period, but this says it shall not be counted at all.

MR. ROBINSON: This is part of the criminal rules.

MR. WAITE: I wonder if there shouldn't be something in

here to make it obvious that Rule S and Rule 95 do not apply to

the same group of rules. Each one of them says the time of

comnutation is provided with respect to these rules.

THE CHAIRMAN: Why shouldn't they be made identical?

MR. HOLTZO7F: I think we might change Rule 95 to corres-

pond, because then you would have the same basis of computation

in all branches of criminal as well as civil procedure.

THE CHAIRMAN: Well, why not leave out 95?

MR. WAITE: Well, I gathered from the Reporter he was try-

ing to accomplish a different nurpose in 95-

MR. HOLTZOFlP: It would be very confusing to lawyers. I

think we ought to have the same rule throughout.

MR. M•DALIE: There is something else in that connection.

You have something else as to computation of time. One is for-

ward and one is backward. One rule is that certain things

shall be done within so many days, for example, after the plea

has been entered. Then you have a rule which says that a

motion shall be made on five days' notice, or four days'

notice, or three days' notice, or two days' notice. The exclu-

sions, you see, then lengthen the time of a party making a

motion, to his disadvantage.

What have you against that? Now, I haven't analyzed the



59

language carefully enough to say whether that is safeguarded.

In other words, time running backwards, you probably don't want

days excluded, that is, because It restricts the time during

which you may do something. In other words, if today I must

make a motion rendered in five days, that is, on Friday, and a

legal holiday intervenes, then I may not have made that motion

today, I may have made it saturday. 'Which Is a hardsalp to the

person making the motion. And these rules should not impose

that hardship.

Now, when something is to be done later, no hardship is

imposed on another party by giving the party 20 days plus a

holiday or a Sunday.

Now, these ore the practical difficulties that do arise.

THE C(AIRKAN: It will only mean one day.

MR. MEDAL!?: It is the very difference between having to

make a motion on Saturday, or having to make a motion on

Monday. And sometimes the time is very short.

MR. HOLTZOfl1 : Well, I was going to raise a similar point

on the length of time for serving a motion, that you have in

mind.

THE CRAIRMAN: Let us see if we can go on. I have noted

under Rule 95, the second paragraph, to bring that up as a

question when we get to it, Mr. Waits.

MR. MeLVLAN: Do you omit that second paragraph in 95?

TH CHAIRMAW: No, we are Just holding it. We are due to

read it when we get there.

MR. MALTZ: In Rule 8-A, *In computing any period of

time preosribed or allowed by these rules, by order of court,

or by any applicable statute,' you leave out the local rule of
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the distrit court?

TRE HAUIRMAN: Shall we change that, the Committee on

Style?

MR. MVDALTI: These are local rules?

THE CRAIRMAN: By any rule.

MR. MZDALIE: Yes. By any rule.

THI CHAIRMAN: Any further suggestions on 8-A?

MR. SEASONGOOD: I thought we had up once the question of

holidays. There are some federal holidays, aren't there?

MR. HOLTZOFF: No; Conreess has no constitutional author-

ity to declare a holiday.

MR. S1UASONOOOD: Then it is just the State where the court

is sitting.

MR. YOUTPQUTST: On Rule 95, ti thAt second narograph

taken from section 13? .) .

MR. HOLTZO": Yes. I think it is taken from that.

MR. YOUNGQUTST: That refers to holidays under federal

law.

MR. H(OLTZOF": Well, the only holidays under federal law

are the District of Columbia. Also the territories.

THU, C!AIRMAN: That would explain itself.

MR. YOUNGUTST: Yes.

THE CHAIRMAN: In B, you suggested, Mr. Robinson, leaving

out the latter part of line 21, beginning with the word

"exeert," to the end of the line?

". RdITVSON: That is right.

THE CIAIRMAN: Are there any further suggestions on B?

If not,, we will go on to C.

MR. Y6MUGtUIST: That leaves off the last two lines
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MR. ROBINSON: No.

THE CHAIRMAN: "Except as stated in subdivisions thereof.0

MR. HOLamZOF: You leave that out?

MR. ROBINSON: Yes, they are out.

THE CHAIRMAN: Paragraph C.

MR. MVDALIE: 1Well, there is where I had my trouble.

MR. HOLTZOrF: That is similar to the civil rule. In

other words, the effect of this is to abolish the term as the

yardstick of time and specifically operates for the doing of

particular things and making particular motions as specified.

MR. MEDALIE: I am talking about excluding holidays. rive

days' notice of motion.

MR. HOLTZOFT: That is in D.

MR. MIDALIE: Oh, excuse me.

THE CHAIR•MAN: If there is nothing further to be said on 0,

we will pass that as accepted.

MR. NOLTZOFF: I would like to say a word about D.

THE CHAIRMAN: Then C is accepted.

Then. let us proceed with D.

MR. HOLTZOPF: I have the same thought as Mr. Medalie has,

but go a bit further. Because what are you going to do in

rural distriots where a man is Indicted today and goes to trial

tomorrow? If he has to give five days' notice, one of two

things happens, either he is denrived of the opnortunity to

make a motion, or the case has to go over the term. I suggest

that there ought to be some authority in the court to fix a

different time, by rule.

MR. SOSONGOOD: It to in there, isn't it?
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wR. Ht*LTZOV?: Well, it says 'by order of the court.'

Then it asys, OSuch an order may, for cause shown, be made on

ex pnrte enrlication.

MR. MVDALTT: Why not say 'by order or rule of the court'?

MR. HOLTZOFr: That is my point. 'By order or rule of the

court.

THE CHAIRMAN: By rule or orler of the court.

MR. ROLTPOFF: By rule or ord4r of the court.

M (MAIRMAN: Any objection to that?

If not, that is adopted.

Any other sugeqtions on D?

MR. WAITE: Mr. ChaAruesn, we sre havinp somewhat of a dis-

cussion here In connection with Do the last two or three lines,

17, Ig, 39, 'Affidavits may be served not later than one day

before the hearing.* Does that mean even If there wes a hearing

on Friday the affidevit may be served on Thursday? That is

what I took it to mean, but I wanted to be sure.

MR. ROBINSON: That Is the same language as the civil Rule

6-D again on this point. We are trying to follow just the same

language.

MR. WAITE: If that is what it means, then I am clear on

it.

MR. ROBINSON: In line 37 strike out the following: Nand,

except as otherwise provided in Rule ___." Becaume there is no

exception.

MR. M•DALT: Strike out "except as otherwise provided*?

MR. ROBINSON: Yes.

M CH RTRMAN: If thern is no further question, we will

move on to
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MR. YcqUNGWGTST: Is it necessary to put after the line 39

the phrase *or requires*?

MR. ROBINSON: You don't think so?

MR. YOUNGO(UIST: I don't think so, no.

THE CHAIRMAN: Rule f-E.

MR. MEDALIE: How does that go?

MR. HOLTZOFF: I don't see why you need that in criminal

procedure. This is one of the civil rules, but I don't see

that it would play a part in criminal proceedings, and I move

to strike it out.

MR. ROBINSON: How about summons, summons by magistrate

mailed, or something of that kind?

MR. HOLTZOPF: This does not refer to service of actual

process. This refers to papers in the proceedings.

MR. ROBINSON: It refers to the time.

THE CHAIRMAN: Sucrose the district attorney wants to send

a notice out to some defendant or defendant's attorney in some

little town 150 miles away from where the district attorney is,

why shouldn't he have the right to do it by mail, and, if he

does it by sail, why shouldn't he have the extra time?

MR. HOLTZOrF: He would have the right to do it by mail.

There is another rule that covers that.

THE CHAIRMAN: Well, if he does he should have a little

more time, shouldn't he?

MR. HOLTZOF!': I never could understand why there should

be more time thnn for a personal service.

THE CHAIRMAN: That goep right back to lawyers' psychology.

Something that Is dellvered by mall.

MR. HOýTZOrF: Well, you penalize the defendant's counsel,
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doesn't do it suffictently in advance. You impose a burden on

counsel.

MR. ROLTZOT7e Suppose you were serving a motion. D pro-

0vides that you must give five days unless the rule otherwise

Provideq. Z says if you serve by mail, you must give three

days more.

MR. YOUNCLOUTST: No. #Whenever a oarty has the right or

is required to do some act or take some proceedings, and the

notice shall be served by mail, then you shall have three

deys.'

MR. MZDALTE: What does this refer to? What act is to be

done? I cannot visualize this.

MR. HOLTZOFl': This has a reel foundation in civil rules,

because you have to serve an answer to a oomolaint or reply to

a counterclaim, and Pdditlongl time is needed for thet purpose.

MR. MVDALIF: Well, what are you called on to do in a

criminal csse?

MR. ROPTNSON: Vay I sugreet, Mr. Chairmsn, that we follow

our usual nrocedure and proceed to determine vhether there is

anything thst does sprly, end if therr Is nothinr that it may

be stricken out.

THE CHAITPMAN: On the motion of the Reporter, thosein

fivor say "aye.*

Opposed, *no."

9 We wilt strike unless necessary.

May we adjourn for lunch now?

MR. YOUN4QUIST: I second the motion.

MR. WATV: Mr. Chairman, has it been decided yet whether
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we are golnm to have evening meetings?

THE CM7JMAN: That was understood.

MR. VAIT: I an perfectly satisfied with that.

MR. WIDALTY: I think there is a reasonable orospect of

fintshinp by Thursday mornin7, Is there not?

MR. ROLTZOTF: Yes.

MR. W!DALMF•: I have arranged my atotntments to finish

on Thursday.

?WI QRAITRIKA: Well, we sre wllinp to havy long evening

MR. YOUNGQUTSh: So am 1. T am wllllnp to have long

eveninor sessaons.

(Thereuron, at I D. m., a recess was taken

unttl 2 o. m., of the same day.)
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AFR RECESS

(The Committee was called to order at 2 p. m.)

THE CHAIRMAN: All right, gentlemen.

Rule q.

MR. ROBINSON: Rule 9 has been worked by Mr. Strine, so I

would like to ask him to rresent it.

MR. STRIVI: Rule 9 provides that where the process is a

summons, the court may dieDenhe with the presence of the defen-

dent and allow him to prooeed by his attorney for the defen-

dant's convenience. It does not prevent the continuation of

the trial. We have a suggestion to transpose a few sentenoes,

nut the second sentence, berinning in line 5, first.

MR. ROLZOM7: Then you could condense the Introductory

words in the second sentene., couldn't you?

MR. STRINK: Yes.

MR. HMLT7O?: And say *Wher0 the proce-ts Immued is a

summons.,

MR. STRINE: Yes.

MR. HOLTZOPT: In other words, you would state the general

rule first, and the exoeption second?

MR. STRINE: Yes. And also in line 10 omit the words

*nullify the trial or.#

MR. LONGSDORF: Vhat was that ohange?

MR. SRT'rIW: Line 10, elimlnpte the words "nullify the

trial or."

*Shall not orevent the continuation."

THT CRAIRPMAN: I am askinm a auevtion out of iwnoranoe.

Is nonepnitol an aecepted .v-ord?

MR. ROLTZO'rF: I don't know. T vps PoinR tn murqcqt that
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the Style Oommittee ought to change that.

THE CHAIRMAW: Is it a dictionary word?

MR. STRIKE: I think it Is.

MR. CRANT: Sometimes they confuse that with other things.

MR. HOLTZOPF: I was going to suggest, there are some

cases in the federal statutes where it is optional.

THE CHATRMAN: Then, a3 I understand it, we strike out

from lines 1 and 2, *in any criminal proceeding where, and in

place of *where' substitute the word "If." Then that whole

sentence comes at the end of the paragraph.

Line 8, the Committee on Style could operate on the word

Ononcepital."

MR. STRINE: At the end, I might also suggest *return of

verdict."

THE CMHAIRMAN: Before "verdict," "the return of the ver-

dict.*

MR. STRIKE: Yes.

THE CHAIRMAN: Line 10, "Nullify the trial or' should come

out.

MR. CRANE: I think that is rather important. In some

case where a defendant got ou--

THE CHAIRMAN: I suppose in line 11 If you say *reception

of the verdiot," we could use the same words in line 8?

MR. STRINE: Yes.

THE CHAIRMAN: In line 11 It is "reception." "Return$ is

the word, I guess, is it not, rather than 'reception"?

MR. SFTH: Yes.

THE CHAIRMAN: Are there any further suggestions on

Rule 9?
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MR. SVASONOOOD: I raise the question, suppose he is sick.

It says in noncapital cases where the defendant is not in cus-

tody.

MP. CRAFE: Re opn only hVve It susended with his consent,

0you know.

MR. STASONO0OD: I mean he might rather want to get

through with It, and lot it go on, even though he couldn't be

there.

MR. CRANE: I don't think he can consent in those oases.

I don't think he can consent in a cpottal cpe, can he?

MR. SBABONOOOD: No, not In a capital nAPP.

NP. YOUN07UTBT: If he w•ere alsent becavue of illness

would that make It voluntary?

MR. SFASONGOOD: No.

THI CKAIRMAF: And I think he har t. right to be there.

And that would not postpone the case.

10 MR. MIDALIE: Of course, you have a practical way of work-

ing this out.

As I recall, the time this came up more recently, about

1939, Judge Campbell of New York was trying a ease, the

defendant did not like the way it was going and Jugt walked off.

They continued the trial. Now, you say here where the defendant

is not in custody. Well, now, the defendant thinks the trial is

not going very well, he is quite a desperado, and breaks out of

the hands of the marshall. I think that ese ought to be

covered, too, We are dealing with flight, and flight by

forcible means would have no more meaning.

MR. YOUNGQUIST: After he has broken away he it no longer in

custody.
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custody or is not in custody. That is, he Is on bail or he it

in the custody of the marshall, or the detention house.

THE CHAIRMAN: You would strike off the clause *where the

defendant it not in custodyO?

MR. XIDALIE: Yes.

MR. ROLTZOfl: I second the motion.

THE CHAIRMAN: Is there any discussion on that?

All those in favor of striking the ,fords of lines e and 9,

'where the defendant io not in custody" say 'aye.'

Opposed, "no.'

Carried.

MR. HOLTZOFF: You have to abstitute for the word 'his

voluntary absence," or 'defendant's voluntary absence.

MR. YOUNGQUIST: Yes.

MR. HOLTZOFF: Oh, yes, that Is right.

THr CHAIRMAN: All right.

MR. M!DALIE: What about sentence? Did you deliberately

leave out sentence?

MR. ROLTZOJT: You cannot sentence the person.

MR. MEDALTE: Why not? You can try him in absentia here.

Why can't you sentence?

MR. LONG8!)ORF: You have to bring him back and resentenoe

him when you get him, if you do.

MR. WrCHSLER: How about the plea? Is that covered by

this?

MR. YOUNGQUIST: Well, getting back to the point Mr.

Medalie made, certainly if a fine could be collected in a

defendant's absence, I don't know any reason why sentence could
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not be Imposed.

MR. MTDALTV: I don't, either.

MR. OLU!CK: He may have the right of a showing of mitiga-

tion of sentence.

MR. MtDALI!: ie has a right to confront his witnesses,

too. Why don't we say *to and including judgment'? Judgment,

of course, is sentence.

MR. HOLTZOFT: I am Just wondering whether or not that Is

a violation of due process. I don't know whether it is or not,

but it is bothering me. After all, this rule is intended in

the situstion where during part of the trial the defendant

walks out, and the trial continues. But when it comea to sen-

tenoing--

MR. MVDALTE: It might be risky, yes.

THE CHAIRMAN: I think we had better leave it out.

MR. MWDALTE: I do, too.

MR. CRANE: I have in mind P cese where a witness looked

very much like a defendant, and the defendant was in the wash

room. The judge called the jury baok and gave his charge over

again. Now, that is the way these things happen.

MR. HOLTZOPF: It happened in one case where one defendant

valked out for a few hours, his absence was not noted, then he

came back. The question &rose whether that nullified the

trial.

THE CHAIRMAN: All those in favor of Rule 9 as thus

amended say "aye."

MR. WECHSLFR: I am sorry, I didn't get the amendment.

THE CHAIRMAN: No, as amended, these various suggestions

which I read before, not the last one, which was withdrawn.
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MR. WtCHSLIR: Well, may I have an opportunity to suggest

that the arraignment be specifically included?

THE CHAIRMAN: Well, they are, where the summons is the

method. Do you want to go on warrant, too?

MR. W!CHSLM: Yes. In other words, I would like to see a

general rule that a defendant has the right to be present at

the arraignment, pleading, and at every stage of the trial and

at the verdict and sentence, - not the language, but the sub-

stance of that thought, - subject to the exceptions indicated

here.

MR. ROBINSON: That came up particularly in matters of

officers of a corporation, particularly in trust cases, where

on an arraignment day a defendant might have to come clear

across the country just to be present for the formality of

arraignment, so this was designed where summons was used, and

In cases where it was Dernitted by the court. This is designed

to avoid that unnecessary travel. His lawyer must be present,

anyway.

MR. HOLTZOFF: Well, Rule 50 covers the same point in

oases of processes other than summons, and it seems to me that

there is an overlapping between Rule 9 and Rule 50. Perhaps

the two rules ought to be combined into one.

MR. ROBTNSON: Well, if you will just defer action on 50

until Rule 51 is presented. It is in the hands of the

mimeographer, and is to be in our hands later this afternoon.

THE CHAIRMAN: Mr. Wechsler, will you hold your suggestions

on that unttl we come to it in regular sequence, then?

MR. WECHSLER: Yes.

MR. RCOINSON: It is pretty difficult not to have some
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overlappin and for that reason we would like to work the

whole thing out together.

THE WERAN: Have we voted that Rule 9? 1 think we

have.

Rule 0.

MR. RMINSON: Rule 10 begins the rules with respect to

district courts. You will recall that at the September meeting

the Counitlee felt that since the administrative office of the

United Stares courts is available, that we should make use, of

course, of those services, and in view of the fact, too, that

sine of the activities are under way in that office and through

the conferesce of the senter circuit judges, we wanted to be

sure that our work and theirs would be coordinated. We have in

mind we would call on Mr. Tolman to represent the administra-

tive office and ours In working on those rules that affect a

court's ele ks and doeketes, rules 10, 11. and 12, and so I

think it weuld be well at this tine, Mr. Chairman, to have Mr.

Tolman pres t-

TNE CRT WAN: Mr. Tolman, will you come forward.

MR. TO AN: This rule is drafted simply to meet the

wishes of the committee as they were expressed at the last

eeoting.

In the irst place, we avoided any direot statement that

the district court may make rules, and It was suggested we might

put It In th a negative way. I don't knew whether it will do

that or not, but that was our puurpose.

The see nd was to make osoe sort of rules whereby covies

would be rem ily available, and so for that purpose we have

provided tha coies of all local rules be sent to the Library
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the Department of Justiee, and we are adsmonihodd ts uske

arranpuge s for publioation of all loo0i rules. I talked to

Y Kr. hanAdler, and I have permis•n•o to say he vill make it and

they should be In the office to prevent thou# so all 1oubrs oft

the bar o have them, and WeO vwi tVy to adjust our aLproia-1

tons to sept that roquireusnl. Rowever, if the rules ore

printod by private printers, as they somotimes are, and *heor

the arrongemeot to astiftaeOteOy, and they are not shargiWag te

mash, we thought we might be able to oentiaue using that uetohs

ER. Y1 T: Doss this sontemplate the original draf

of the rules shall go to three plaoos?

MR. TL.!AW: Teo. That ts the thought. I soppose It

might be naco elesror.

MR. Ie ?ZOel: 1t says opies; It does not say origina.

MR. T? IWA: The Library of the Supreue Court is very

anxious to have a oouplete set of the booll rules, and that

takes in sohe spondIng otvil rule whitoh requires that

oopios of a I rules sat amondments be sent to tM Ouprem

Court. And I thought we might as will state here that the

iirulos go to the Library. The same way with the Department of

:'Justioe, Wh oh have required -hat oopioe be sent to thou. I

thInk that t Is iuportant for then to have then right away. I

hav, no obJ oeion to deleting hat.

KR. NO ,MM1PS We will get them anyway, whether it Is In

the rule or not.

XR. YO QUS•YVT: I was just wonder••nt you ore the liti-

i gant in par of those oases, and you get oovios, and the We*-

dast does n t. I an just wondering whether It has %he
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appearance of favoritism; just the appearance of It was what I

was thinking of.

TH CHAIRMAN: If the copies were sent to the administra-

tive office, will they be more likely to do it?

MR. HOLTZOMF: I think It Is a good idea. We will see

that they get them.

THI CHAIRMAN: The chance of your getting them are better

if they only have to send them to one place.

MR. LONGSDORF: Mr. Chairman, will these local rules, when

so filed, be judicial notice before appellate courts?

MR. HOLTZO"': I have never known of a question to arise.

They always are.

MR. LONGSDORF: I cannot tell you right where they are,

but T feel sure there are some decisions, old ones, where the

saoellate courts refused to tAke judicial notice of the local

rule.

MR. ROBINSON: You might keep that in mind and see to it

that we do eptch that, if it needs to be caught.

THE CHAIRMAN: I don't think there is any real Problem

nowdays In view of the wide scope of judicial notice. There

is judicial notice of so many things.

Well, do you thin1c that would be proper to delete out the

reference to libraries?

MR. HOLTZOFM: Yes, I do.

THE CHAIRMAN: If there is no objection--

MR. SrTH: Shouldn't the proper circuit courts of appeal

be inserted? Shouldn't a copy go to the clerk of the court?

THE CHAIRMAN: Wouldn't the administrative office be sure

to send it there?
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MR. s"H: I don't know.

YR. LONGasTORF: I know some of the circuit courts have

rules reOuiring district courts to Submit their rules.

MR. ?OLMAN: T believe that -vas one of the provislons of

the old equity rules. Tt didn't make any differpnee. They

mutomatically approved anything. It simply bothered them and

therefore we didn't put It In the corresponding rules, civil

rules. Mr. Holtzoff suggests that the lines 4 and 5 might as

well come out.

TH! CRAIRMAN: If there is no objection, that will be

done.

Any further suggestions on 10-A?

All those in favor of it as amended say "aye."

Opposed, nno.*

(Motion carried.)

THS CHATRMAN: That brings us to IO-S, which we have con-

sidered before, and with respect to which we have deleted the

last half of line 16 and line 17, reading "and agreeable to

the usages and principles of law."

Anythiaw further on Rule 10-B?

V9. YOMTQUTST: We trandferred that Rule 14.

TT. CRATRMAW: It was then trnnsferred and made Pule 1.

T am just wondering whether It will fit better where it is.

MR. R0OTNTVSO: Thpt mpy be.

THT CHAIRMAN: What do you thinkabout that, gentlemen?

Tsn't it better vhw're it is?

MR. MLMALTT: I think so.

MR. HOLmZOrr: I think it is better where it is.

TrH CHAIRMAN: Will someone move that it stay there, then?
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MR. TAOLTZOQP: I so move.

MR. )iEDALI!: I second it. )

THE CHAIRMAN: It is moved and seconded that Rule 10 be

retained in its presence place.

Those in favor say "aye.4

Opposed, *no".

Carried.

That brings us, then, to Rule 11. 11-A.

Any question on that?

MR. TOLMAN: This is taken from the corresoonding civil

rule. That in turn comes from old equity rule, which has its

orietn in a statute which stptes courts of admiralty and courts

of equity shall be deemed always open.

MR. MrDALIM: Hasn't there been any question of the courts

being always open?

MR. TOLMAN: There has been. There aDparently was a case

back in 1919, I believe, when there was a ouestion raised as

to whether an order for a new trial made by a district court

between terms was properly granted when there was a local rule

of court that the courts should take daily adjournments of its

session between terms of court, and the Supreme Court held that

that local rule was valid.

THE CHAIRMAN: Wasn't the court of equity the only court

that was always deemed oven?

MR. TOLMAN: Yes.

MR. HOLTZOpT: There is a lot of ddlay caused by these

rules, isn't there?

MR. LO1g$hOro: Mr. Chairman, 4o you wpnt to add arr~ge-

ments in Rule 11-A?
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TRE CRAITRMAN: I am trying to puzzle out why the court

should not be open for all purposes. Why should it be limited?

MR. TOLYAN: Would you oall the court open when it was not

having a formal session?

MR. DrAN: Where the judge is not there but the clerk is

there and you want to file a motion, such •s for a new trial,

is it sufficient to file it with the clerk?

MR. ROBINSON: The latter rule applies that there may be

an arraignment.

MR. DEAN: But only before a judge.

MR. ROBINSON: That has to be before a judge.

MR. DEAN: This means, I take it, that the judge need not

be there physically in the courthouse, either in chambers or

in the courtroom.

MR. GLUtCK: Does this cover the arraignment, trial, and

sentencing?

MR. TOL4AN: It does. It Is rathera strange wording. I

think we might stick to the old language.

MR. HOLTZOFF: My notion was we might conform to the civil

rule, because this relates to the clerk's office generally, and

we ought to have one rule, the civil rule.

THE CRAI•RMAN: Anything further?

All those in favor, say *aye."

Opposed, "no."

Carried.

11-B.

MR. TdLMAN: 11-B is also taken from the criminal rule.

The exception has been put in for private chamber proceedings

in cases under the juvenile delinquency act.
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MR. AOLTZOF?: It is a matter of style.

MR. CRANE: The defendant to not required to be oresent in
I

some trials; he m~y be absent, but the trial shall be conducted

In open court.

THE CHAIRMAN: That is what it says.

YR. MRANE? Yei. It says all trials which require the

wresenee of defendant. Aren't there some trials which do not

require the orenence of defendant?

MR. HOLT7'OM: Tt says all triels.

MR. (RANE: I ,.as thinking of proceedings where his pres-

ence was not required, but which ought to be in open court.

Other proceedings. The court, in other words, is required to

conduct proceedings in open court when the defendant is

reouired to be present. Is that so?

MR. ILUECO: This means when the defendant has a right to

be present.

MR. TOLYAN: I suppose it would be better to word it that

way.

THE CHAIRMAN: All trials at which defendant is required

to be present.

MR. CRANE: If he is not required,--

MR. !OLTZOrF: In other words, you can argue a motion in

chambers.

MR. CRANE: He is not required to be presentin capital

oases--misdemeanor eases--is he required to be present?

MR. TOLMAN: I think he is.

MR. DEAN: We have just provided in a previous rule that

where it to by summons it may be by counsel.

THE OHAIRMAN: Why, as a matter of policy, should all
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these proceedings in criminal cases be in open court rather

than ohambers?

MR. HOLTZOrF: Suppose a prisoner is brought in late in

the afternoon, and the judge is in chambers. Why should it be

required that the judge shall go to open court?

MR. CRANE: You smy it must be open court when the defen-

dant is required to be present. Now, certainly, there are cer-

tain trials that shouli be done without the defendant being

recquired to be present.

MR. HOLTZOF': Why not just limit this to all trials?

MR. CRANE: Now, you have got it; you have got it.

MR. TOLMAN: There is a lot of sympathy in chambers.

MR. ROBINSON: Some motions, I suppose, ought to be in

onen court, like a petition to dismiss.

THE CHAIRMAN: I go to the other extreme. I don't know

why they shouldn't all be required to be done in open court.

MR. HOLTZOrF: When you do that you make it impossible for

the judge to hear anything outside of the term.

MR. MeLELLAN: Sometimes you have four or five matters

coming in. If you are working in chambers it seems too bad to

have to go down and open up.

MR. CRANE: I don't see why you say "which require the

Dresence of the defendant shall be conducted in ooen court.*

MR. HOLTZOM: Why not just limit it that all trials shall

be conducted in open court?

MR. YOUWGQUIST: I would limit that. I think the judge

has suggested all trials and proceedings that require the

presence of the defendant.

MR. CRANE: No, that require the oresence of the defendant,
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13 because there are many things that you cannot do in open court.

MR. YOUNGtQUTST? How about this: All proceedings that

require the presence of the defendant, and all trials shall be

held in open court?

0 MR. XVDALIT: An arraignment requires the presence of

defendant. If the judge is decent enough to have it at 6 p. a.

I don't know why he should be required to get the janitor and

open up, and all of that. All you are dealing with Is the

defendant's rights, but since you are dealing with the defen-

dant's rights, and the constitutional rights, you don't need to

bother. In the normal course, trials will be held in the

courtroom, and if the defendant doesn't like it, he does not

have to fall back on a rule like this. Those things take care

of themselves. Are we afraid the judge is going to be a crook

and do something in secret? Many things are done that way by

judges in chambers. The newspapers raise a great howl, but

what has been done is for the convenience of both parties.

MR. ROBINSON: The incidents you have mentioned are where

counsel for defendant is present.

MR. DEAN: The right to sDeedy and public trial means, I

take it, that It is to be held in the open courtroom.

THE CHAIRPAN: The civil rules require that all trials on

their merit shall be tried in open court. Other proceedings

may be conducted by the judge in chambers, and so forth.

MR. MJDALIM: Where else are you going to conduct?

Wherever the judge conducts the trial is the local court. This

is not old English law. Anywhere that a trial is conducted is

the courtroom.

MR. SrAS0MGOOD: I think it ought to be in open court.
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MR. B"IR: What are the other things that may be done by

the judge in chambers without the presence of the clerk or other

court offistals?

MR. HOLTZOFF: I should think the arraignment of a hearing

of a motion.

MR. BURKS: Without the clerk?

MR. HOLTZOrF: Yes.

MR. GLUtOK: Who would record?

MR. ROLTZOTF: I suppose the judge could make a record.

MR. GLUECK: Then you get into that difficulty about

whether he knew he had the right to counsel, and so on. You

remember that difficulty.

MR. HOLTZOFF: Well, then, he has got to make a record.

MR. SrASONGOOD: All you are asking it for is for the

convenience of the judge. I think you ought to have it in

open court.

MR. HOLTZOFF: It is not only for the convenience of the

judge. The courtroom may be looked and the janitor may not be

around.

MR. SMT: Mr. Chairman, in lieu of the language which

requires the Dresence of the defendant, I suggest a Question

1,hich involves the determination of the question of guilt;

which is alrepdy defined, in oDen court.

MR. GLUSCM: That would rule out, however, a Dublic hear-

Inp on the questIon of sentence. Now, is that desirable?

MR. SM,!: I think after he to convicted, It doesn't make

meoh difference.

MR. 4LUECK: T think it ought to make much difference.

MR. CRANT: I think ill trials should be conducted in
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Open souret.

MR. XILZO•l: Isn't the imposition of senteone part of lhý

trial?

XR. AIM: We consider It as Sueh. I never heard of Iny-

body being sentenoed except In open eo0rt.

MR. 1u IN3O1: And you don't want to.

MR. SANN.: And I don't want to.

Wn CRAN: Vhy aren't we on safe ground If we fellow

the oivil l*, all trials shall be oondueted in open ee0"S.

All ether ts et*or oeeedings may be done or conducted by a

Judge in eltsobe.s without the *endanoe of the olerk or ether

oeurt offt Itale, but no hearing other than one ox parte shall

be condutetd outside the distritt without the oonsent of all

the parties.

XR. NAM W: I don't think so. I den't think you Vant

to sentene a umn--t regard a trial as a plaee where you

resolve the feet* and the laws the Judge presiding.

XR. MINIC: You can appeal from the verdiot.

MK CAIRMN: Vell, then, would you add $all trials on

their merits, and sentenoe, shall be held in open eourt*?

XW. GLM : trial on the merits an the i1v1l saide might

lnelude boe the trial of the issue of guilt and Innoeenee, and

the result of the hearing In mitigation or relation of sentenee

may lsle be a hearing on the me•ote of the sentenoe.

MR. WHYMLIT: In eourt.

MR. 10OK01: Yes.

MNR. NOVAL!: I don't think that Is what you want, is it?

I think from the things you have been Interested in for a oaeg

time, you MOv the imtportaoee of manythings with respeot to
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sentence that ought not to be in the courtroom.

MR. GLUECK: That may well be. I want the court to con-

sider the dpta on which he is to act.

MR. MEDALTE: Now, about sentences, there are a number of

Judgee experienced in criminal oases who take sentences very,

very seriously, and some of them--well, one of them, for

instence, comes to the courthouse very, very early. He

invites the man's wife, or his mother, to come into chambers;

or his employer.

MR. CRANE: And then goes out and gives him the limit.

MR. MEDALTE: That may be. But I think it is recognized

that many things with resoect to sentence ought not to be done

in the courtroom.

MR. GLUECK: But I think the final act ought to be in the

courtroom.

MR. MZDALIE: All the judre has to do is to walk in and

say *Ten years." All the other things that are important can

be done in chambers.

MR. CRANE: r would hesitate to ask trial and judgment of

sentence, because I never heard of any sentence of judgment

being imposed except in open court. In fact, it is so much a

Dart of the trial--as I say, you cannot appealt you cannot make

a move, until you met a sentence.

THE CRAIRMAN: If you hAve a Civil rule, and we don't have

one, the first thing you arm goina to do is to met out to the

l1wyers to see what ve left out, and then figure out why we

left them out.

MR. SEASONGOOD: The essePnce of crimin•! nrocedure ought

to be onen, to my mind. You ought to hear the arguments, end
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justice. And I don't like this chambers business.

MR. MNDALIE: We have elaborate probation systems in a few

places in this country. Some of them are very well worked out.

For example, in New York--you have some in Kings that I am not

raising local questions--there are other places in the country;

that is done tolerably well in Boston$ is it not?

MR. GLUICK: Tolerably.

MR. MEDALTI: The subject is so personal to the defendant,

his family, the people he works with, the discussion with the

probation officer where the judge gets so much of his informa-

tion, those things ought not to be for rublic consumption.

Most people don't want it for Dublic consumption; and social

workers generally don't want it for public consumption.

MR. 1LMCK: On the other hand, it is also deemed desir-

able for the judge to put himself on record as to the reasons

why he sentenced as he did, evento motivating his opinion in a

special opinion.

MR. M)DALIK: Well, I don't know that that is desirable.

And I don't know that rationalizing does any good. It is

simply something to pick aport, whether it is a lenient sen-

tence or a stiffer sentence.

MR. S1ASONGOOD: You don't want someone to whisper to the

judge and then he gives a life sentence. I think it ought to

be a public act.

MR. MVDALIE: I don't thlnkso. That is not the experience

of people who have had something to do with the prosecution.

MR. SUASONOOOD: I am speaking of the common people.

MR. MEDALTE: The public does not get suspicious about
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Judges whoI do that.

MR. S1ASONGOOD: Oh, yes.

MR. MEDAL!!: I don't thinkso. The judge will say in open

court, "Now, I have seen the relatives, I have had a talk with

the employer, I have talked this over with the probation offi-

cer, and I think so and so.0 Now, that all says of record that

it has been dome In chambers, and without a public hearing, and

it would be a terrific loss if we impose on judges a compulsion

to make nblic what ought to be private.

I will give you an example of one thing that caused a lot

of distress. As a result of the Hines' trial, the probation

officer's reoort was submitted and then published in the news-

ausers. It caused terrible distress to the man's family because

it told all about the defendant's mistress. That never should

have habened. It is all right to do that to the defendant.

It is not right to do that to his wife or those children.

MR. CRANE: We ought not to particularize too much. We

have a judge there in New York who is very fine, and he looks

the eart, and he explained his sentence once by 1aying this:

"When you apoepred before me I knew you were guilty, and I

told you if you were convicted T would pive you the limit. You

took your chances and you lost." He was reversed. And he was

reversed on the vround that that was a sgecies of judicial

gamble.

MR. SEASONGOOD: They couldn't have reversed it if he had

said that all in private, and just said, "This is your

sentence.".

MR. CRANE: But I don't think we need to be too exact

about thtý, because I think the nractice has been everything
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is conducted in public except perhaps this probation matter.

MR. GLUECK: I don't approve of reading the probation

report in public, by any means.

MR. CRANE: T tell you how that probation system comes in.

Where I think it Is a very valuable thing indeed Is in the

suspended sentence. You get the history of a man and his

family and everything connected with him, and much of it is

given to the judge in his chambers, and the judge suspends

sentence. A suspended sentence means he can send for him any

time, any time, on just a whim, and send him up.

MR. HOLTZOF': That isn't the federal system.

MR. CRANE: No. They criticized it one time, and It was

found out there was just one Percent of those men with

suspended sentence who ever came back. And you would be sur-

prised at the young men in New York today who hold honored

positions who had 18, 19, 20, or 21 had sentences susoended on

them. I talked to the president of one of the big companies

in New York, and he told me about something that happened 30

years ago.

You have to lesvasomethlng to the trial judge, and if he

is the kind of man the public is suspicious of, you had better

get him off the bench.

MR. MVDALIE: I have seen these things. I think just as

Judge Crane sAys, we ought to leave these things to the judge.

MR. GLUTCK: I was going to say, would you object to

merely stat~ng what is already necessary, all trials shall be

conducted in open court? All other acts or prooeedinvs may be

done or conduated by P judre In chambers.

MR. MrPALI!: Well, the imposition of a sentence is always
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holds the court.

THE CHAIRMAN: Yes, but there is a difference between that

and just saying--if it is onen court, other Deople have the

0right--
MR. MrDALI!: Noit isn't. In New York we have some cases,

old ones, in dealing with the question of public trials, that

say the judge has the right in certain cases that attract a

morbid public interest, he has a right to close the courts to

everybody but litigants or their counsel. And that should be

so.

MR. YOUNGQUIST: I was going to make that suggestion with

respect to the preceding clause. There are cases where

*obscene and lascivious acts are involved which should not be

15 washed in public, where the public should be eycluded.

MR. CRANE: You haven't got to put that in the rule.

Leave that to the judge.

YR. YOUNGQTIST: If you say that all trials must be con-

ducted in open court, then we leave the judge no recourse, and

I think we must.

MR. O4ANE: You have the same thing in the civil cases,

Blank against Blank, a relative of the gentleman right down

here in Washington, and one of the worst cases you could

imagine. He gave an anonymous name, and it was not heard in

open court. But it was a civil case between man and wife.

MR. GLUICK: Well, I know of an instance where that hap-

pened, it was not only in open court, but the court was

crowded with a lot of hangers-on, and the judge even tried to

help the district attorney out in this rape case Involving a
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all of us and described minutely just exactly what the accused

did, and so forth. It was distressing. And, of course, I sup-

pose in the long run we must leave that to the discretion of

judges in the definition of open court.

THE CHAIRMAN: We hae in my State trial in ooen court, and

the judges control that by spying, *We 4ill let a certain number

of people in," and the sergeant-at-arms controls that.

Children and neople who have no business there Pre excluded.

And as offsetting the danger of private trial, I think that he

ought to use some discretion.
2:55
p.m.
Cinci
fls

* 2@

0



89

Cincy Mr. ?jedalie. Isn't this Irtended inly for the protection

,larrow of the defendant -- this business of having a plbllc trial?
3pm

1-12-42 74r. Youngqulst. He has that right by the Constitution.
Imm

;oif rerce Mr. Madalie. The defendant has that right by the
on

0Conatit.,atior, so you need not put it Ir for him. Tho only
"rimiral
rules roasor for puttirg it in is that the court shall be compplled

to hold a public hearing in which the pi:.blic is admitteýd,

^xcept ir the morbid oases, where admittedly the court has the

right to exclude the public.

-'r. "!oltzoff. I can corceive of an espiorage case

irvolvir'g national defense secrets where you might want to

exclude the public.

Phe Chairman. The judge will know how to take car- of

that.

Is there anythirn else intended other than the presenta-

tion of the trial and the actual imposition )f the sentpnce?

'r. Vadalie. I should think that would cover thp whole

th Ir•.

The Chalrmarr. Does that cover it?

•Tr o 1iLellan. I hope that it does, and I do M~t 'row that

it coes not, but I do not see any necessity for the rulo at

all. A defendant, if he wants it, is entitled to a public

trial, to a trial ir, open court. F!e will get it whether we

put it in the rules or rnt.

The Chairman*. I have in mind two factors or, that. ao. 1:

The ppople who parallel our rulea with the civil rub1es will

ask why they were rot paralleledo

'econjly: I have in mind the 'eWtlene Li Congress who

will have to approve the rules before they bmcome effective,
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and they wl41 look through them from beginning to end to see

if there is any place where we have not done overything that

we should do to protect the interests of the defendant.

Those are the two things that are bothering me.
00r. M•tellan. May I ask you somethingY You get a rule

here ard then you get a question as to what is open court.

6uppose a judge is sitting in his chambers at night, doing

some work, and the District Attorney ealls up and says, "They

wart to take a man away tomorrow. They have others going.

V"ill you sentpnce him?"

I say, "Yes, I will sentence him. Bring him in the room

adjoining my office. The doors may be open, the reporters may

be notified, the clerk in the office may come in, but I am not

going down three or four flights of stairs and walk into a

court room about it."

Is that a sentence in open court?

The Chairman. There is rn question about it.

Mr. Holtzoff. I do not think "open court" necessarily

means the court room.

The Chairman. Zhat is covered, if I can give it to you,

by the civil rules. The civil rules say that they shall be

conducted in open court and, so far as convenient, in a

re-ular court room.

Clearly, there you would not be required at 6 o'clock at

.cAght, to take an elevator and go downstairs and summon a half

dozen people; but the very fact that reporters are called in,

and the clerk, and the marshal, and whoever is around, renders

thýat an open court.

Mr. Eoltzoff. Why should not we borrow that language?
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The C4airman. I think we should. That is why I am

suggesting !it.

Mr. Youngquist. We decided at the last meeting to

eliminate that.

Mr. Glueck. Because the purose here seems to me to be to

stress that there are many things that can be done not in open

court, why not omit the first sentence and say, "acts or

proceedings other than the trial and imposition of sentence

may be done," et cetera, "in chambers."

Mr. Holtzoff. If you do that in juvenile delinquency

cases --

Mr. Glueck. Isn't it understood that this pertains only

to adult cases?

Mr. Holtzoff. Oh, no. I think that -xpress exception is

very recessary, because otherwise you would have to bring

juvenile delinquency cases into open court.

The Chairman. I think we might well make this proviso in

the beginning: "With the exception of juvenile delinquency,"

and then take substantially the language of the civil rule.

M•r. Glueck. Why not make it read: "All trials shall be

conducted and sentences pronounced"?

Mr. Wechsler. I would like to come back to the question

of arraignment, so that that question may be put. I realize

that there is a divisior on it. I would like to be aole to

record myself in favor of arraignment in open court.

Ar. Holtzoff. Wouldn't you create a difficulty for a

defendant? S>ometimes he might pobtpone arralnmeit over a

week end.

Mr. Wechsler. Unless the defendant were represented by
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counsel, I would prefer to create that difficulty than to

create the other difficulties that I think may be created by

fore~oi-c arraignmmyrt ir open court.

Tr. Boltzoff. Going back to this, in addition to "shall

be held in open court," you ought to add, "irsofar as practicable

in open coirt," as stated in the civil rules, because that will

do away with the possibility of someone saying "open court"

is the court room.

The Chairman. Let us get an expression of opinion on

Mr. Wechsler's motion, which is to include arraignment in open

court. Is there any discussion of that suggestion?

Mr. Youngquist. I cannot see any need for it, That is

the only thing.

Mr. Medalie. All that can be involved there that is of

any consequence to the defendant is the fixirg of bail, isn't

it?

Mr. Wechaler. In a case where the defendant is repre-

sented by counsel, I agree that there is no need for it. In

a case where the defendant is not represented by counsel that

seems to me a case in which the court should be and is under

an affirmative duty to explain the charge to the defendant and

to advise him of his right to counsel and to offer to Mtovide

counsel for him. I think it is a guarantee that those things

will be done in every case and become matters of record, as

they should become matters of record, and it ought to be done

in open court for that reason.

The absence of the clerk means in effect the absence of

2 an actual record.

Mr. Medalie. Let me suggest a simple case. There are
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many petty offenses where a person is arrested at unseemly

hours. His arraignmrit ought to be possible. His release,

even on nominal bail, ought to be possible. By insisting that

arraignments be made only in open court, this large number of

defendrnts who are not criminals are suEbjected to unjust

Irconvenience. It ought not to be done.

Mr. Vaite. I think there is an uncertainty as to just

what is meant by "arraignment." I have thought of it as some-

thing quite different from what Mr. Medalie is now talling

about.,

,'r. TJechsler. ao have I.

Mr. Holtzoff. Arraignment is pleading to an indictment or

to • rformation.

Mr. Wechler. That is what I thought. I think he meant

something else.

Mr. Medalie. I have used it in the popular sense in which

it is used ir the court house. You are quite right ir making

the distinction.

However, let us say a man has been brought down from

Poughkeepsie to Few York, and he is brought down on a Saturday

afternoon on a matter so unimportant except that it violates

a federal statute. He ought not to have to come to court --

Mr. Waite. You are now using "arraignmpnt" in the

technical sense.

Mr. Medalie. He can use both, if he wants to.

Mr. Waite. We are discussing whether it should be in open

court or rot . If by "arraignment" we mean the kined of thing

you are talkirg about, which I have never considered arraignment,

I might vote one way. If by "arraignment" we mean what the
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word teohnically and properly used means, then I would vote the

other way.

We hare to decide what we are talking about before we vote.

Mo. Modali.. Take the ease I am talking about. A man

violabes a teacnioal federal statuta arnc a government man

arrests hi, and the man prefers being brought before the judge

on a Saturday afternoon to have an arraignment then and there

in his ehabobers He is told what the charge is,1 he is told

what the I .dietment and the information contains, ard he saye,

"I want to plead guilty. Please fix ball and let me out."

That s an arraigment.

Mr. Wlte, There has been an indictment?

Mr. Vo dlleo Yes.

Mr. waito. Tes, I would call that an arraignment.

Mr. Vedalle. I think under those conditions -- and there

are many such cases -- it is to the interest of the defendant

that theor be an arraignment and that he does not wait for the

-rig-marole of a court session. He may be in jail. That is one

thing.

The otie•r thing that is equally Important to him is his

porsonal eonvenleno.. He ought net haes to acme down a distance

of 60, 80, r 150 miles to the federal court house again. It

is not worth it either to the Governmnt or to him.

Mr. Wa Lte. Why wculd he be coming down again? He would

come down especially to be arraigned, would he not?

Mr. Me alle. Yes. Let us get this situation. He has

been arrested and he is brought in before a judge. He does not

want to be eleased on bail and then come back two days later

to plead to the indietment.
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7ar. l'aite. But he cannot plead unless he has beer indicted.

lre ;¶edal! e. Say he has been.

ir. "'aite. You Tnean arrested after thi indictmnent?

Mr. Medalie. Yes.

Mr. WVAlte. Oh, yes.

Mr. Medalie. There are many such cAses. ie ought not to

have to come twice.

W. Wechler. I agree that there are ceses where it is

advsntaenua to have that occur in chamb# rs, but I do not see

tow you can reach those things withot at the same timae freeing

a system from a formal inquiry which in the great bulk of cases

se• t o make for prot!ctior, of e dý'fendant's rights.

Mr. Vedalie. As a matter of convenience to the courts and

to the judges, most defendants are formally arraigned ir: a

court room. Obviously the Judge does not want to have his

chambers overflowing with defendants and with marshals and with

government agents, so actually most of that -- almost all of

that -- takes place in the court room.

There is not any danger of anything hidden or surreptitious,

because a record has to bo nfide -- that is, a .lea has to be

Pntered -- and it is in the first book, which is in the docket.

I do not krow what public interest is furthered by insisting

that in all cases it must be in the court room.

!r. Talte. I have ir mind an llyiiois case that came up

riot so very long ago. The defendant asked leave to withdraw

his plea or guilty, and in the hearing he con ended that the

judge had persuaded him to make that plea of guilty in an

improper w"y.

Now, 1f you can have your arraignment in chambers you might
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have a lot of questions about that sort of thing, as to just

what the judge said and what he did not say.

Mr. Medalie. I am aware of cases where defendants have

mn*de that their clain for the withdrawal -If a plea of guilty,

on the ground that they were misled in open court by both the

District Attorney and the judge. Nothing stopped that claim.

Ir. Waite. But at leastthe point is, you have a little

more, ovid.nce as to what did transpire.

Mr. Wedalle. I thirk what is involved therp Is that the

sum total of such cases against the unnecessary ircorvenience

to a cons idorable number of people makes it unnecessary to

make that provision and create that other ircrverievce against

the occasional case. Yow, I do not believe that in a district

court, say in the Southern District of New York, which is a

very busy one, and it has a tremendous number of crimir~al cases,

you get more than ore or two claims of that sort during the

course of a whole year, if that many.

Mr. Holtzoff. Mr. Chairman, I would like to add a comment

to the suggestion made by Mr. Wechsler on the question of

protection of defendants. It soems to me that the defendant

can be fully as well protected by a proceeding in chambers as

he can by a proceeding in open court. Of course, there has to

be a record made.

There is another rule here that provides for making a

record on the question of counsel, and the fact that the

arraignment takes place in chambers when it does would not

eliminate the requirement of keeping that record.

14r. Wechsler. That mears a record is mde --

Mr. Holtzoff. The record can be made right in chambers.
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The Judge an make the reoerd, or have his secretary make It,

or he can send for the deputy elerk or the clerk in chambers.

Kr, Wechsler. -The rule as it stands does not require the

presence of the olerk or other ceurt official.

MEr. Hl tzoff. I suppose the J-2dge's secretary is Just as

competent to make the reeowd.

m., modalio. So Is the judge.

lr ReI ltsoff* go Is the judge.

Up*. M ali.. I have seen many records made by the judge#

who picks up the Indietmant and scrawls something on the beak

of It and puts his Initials there. It is just as effective as

a notation made by an official mo"e painstakingly in a large

book.

j Mr. Itiot . As a matter of fact, those are better,

because we mou many years ago there were a good many sentence$

recorded b coupt clerks that were ineoereet, and we adopted a

ru le that squ*I2ed the judge to sign the sentence.

The airman. We have a motion by Mr.. Weehlier, seconded

by N .• Waioe.

Mr. Waite. I did not, but I will.

The Chairman. With respeet to erralSment-in open cOeWt,

Mr. * ke. I thought he coupled with his observation the

question o* whether the respondent was represented by counsel

or not&

Mr. W eeier. I d41, si,.

The 1imsn. To Include in this proposed rule arraign-

ment when he defendant Is not represented by counsel.

Mr. ? Adalie. May I say a word as to that?

The MmIrman. Surely.
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Mr. U .d1, I think in the type of ease I referred to

The C••Irman, A migrtory bird ease?

Mrs 1 dalie Yes, A man in a fool to waste his money on

The iCkarman. You have the notion. AUl these in favor of

1 it say WAyq*.

Ur. Raltmoff. What are we voting on?

The Mairman, We are voting oan •, Weohslewrs notion to

inalude in those things that mast be done In open court

arraignment where the defoudant Is not represented by counsel.

All In favor say *Aye#* Opposed, 'li.'

The C hai Is in doubt, largely beoause of the noise on my

right*

O All Ir favor of, the motion raise their hands There are

eight in favoro

Oppoo sixe. It is eight to six. It is earriedo

Mr. V7dalle. I think you will find the bar is going to

think we wre very Impraetical in doing this.

The M^irmar. It is tentative. There Is still a ohanee

to repent.

I take it that the rule will then read about in this form,

If the asnz dents that have boon diseussod are aeoeptable:

Exempt as otherwise pesuitted by the Act of June 16,

1938, chapter' 486, seetion 5, •2 statute$ 765 (U* s. C.,

Title 18, seetien 923) relating to juvenile delinquents* -4

r. Nltsoff. That ought to be 'persons sharged with

Juvenile delinquency." A person is n ot a delinquent until he

Is oonviet d.

The C airmanv. That iS what the statute relates to, howeveht
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(Continuing) "all trials upon the merits"

MX. G noeek. Wouldn't you begin with *all arraignments*?

The C01irman. 'All arraignments and all trials"

*X Mr. Gl .oek. Pardon me. *AU arraignments where the

defe ant Is not represented by eowwel, trials" -

The C airomn. "And all trials shall be conduoted and

*, senteces tIposed In open court*"

The s eond sentence will read just as it is.

Are t •ee any remarks on the motion?

If no , all those in favor say "Aye.' Opposed, "Yo.w

The motlo is earried.

Rule 1(c)

Vi. G.ueek* May I walse. a pweIalinary point, Mr. Cbalrmant

The Chairman. sael.

Xr. Glueck. I was wondering whether, for the benefit of

the final hot we will take at the whole business, it would net

be wise to record a division on all votes, so that we would

see, as we glanced down the list at six-to-eight votes, and so

on, that tkat is the thing we would focus our heavy artillery

on?

The Ckairwant That is the reason why I stated it.

Mr. kedalie. I would like to reserve the privilege, on

this parti ulaw tbirg or which we just roted, of prt-paring a

minority report*

Mr. G1uecko I thought it might help us later on. Months

may pass. If we had a list whieh showed a practical unanimity

on one ha. , then we could regard that as practically finished

with except for editorial revision. Then we would get busy on

__________________________________
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the matters that we are really divided on,

Do you think that might be a good idea?

The 0 airman. I think it is a good idea. Mr.. Medalie

expressed a desire to file a memorandum with the seomittees

Mr. K tialie. Suely.

The Irman. I take it there is no objection?

Mr. K al*e. That tos, if you finally adopt that provision

as to aw•egnments.

I wou d rather file a memorandum than have some member or

the bar ask me, when these rIsoe a" promulgated, *Ravenlt you

fellows any praetieal sense? low do you think justice is

administeo a4d

I want to be able to say that 11 told you so.*

The Ck aiman. We have another difficulty here. As

ohairman I know I have not any right to vote, but I notice

i that the reporter dones not vote, I think he as a member of

the committee has a right to vote and should vote.

W.e Yeu ngost. Aron't you a member of the oomaitteo,

Mr. Cbsiron?

The C kirsmn. I think I a&, but I did not know If I had

the right to vote.

Me. Modalie. You have a right tq vote.

You have brovght up subdivision (e).

Mr. Yo ngquiat. before you So to (e), I suppose that (b)

now will cover the oases where a man Is arraIgned, and sentenced

J on an information whero he waives a jury and pleads guilty in

order to gob the thing out of the way and begin to serve his

time?

Mr.I. otnoff. Yes.
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Wt. lie. Or pay his two dollars.

Ni*. Y unMquist. The ease *are the infomrmtion and the

J waiver of ury trial is usually used Is the case where the man

rha been fore the Orand liry,, Is hold in Jail, knows he is

guilty* an wants to begin to SeVo his time. That is the kIin4

of ease I talking about, but that, I thinks will be cover*e

by the rule a* it now stands.

N.r Olueek. Does not the tore *trial* inolude the plea

of gity?

Ir. B HltxoffP No. The word 'amraigunment* *overs this.

Mr. Cl irman, 7ou wore going to adopt the last clause of

the civil ule.

The Mirman. #No this last sentenoe hbe..

N-i. Mitmo:f. 1 mean the last elause -

The C]imamnv That is right.

Mr. lItotf. No; there ts more ther.

Mr. N Ilan. Is that the one about in the Sout rtoos?

The Mirman. What was you question?

Mr. K 1ellan. I an wondering whether sr. -oltzoff is

talking a t an omission In reforence to open oourt, in a

court room except when Inoonvenlent, or something of that kind?

Is that the thiug you have in nind?

Mr*. kblsoff. Yes.

The •ir•an. The words in the oivil rules arc *And so

far as con niont, in a regular oovwt roam.'

A ard 4t o a•. 00 ir& *e be Palelt

Lie 6y w maatiem om (o)?V !5et pumllo~s th olvi

ilet•..
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NJC
fla Mr. 14ýdalie. Does the second sentence meet anything thatMary

civil actually happens in criminal cases?
rule

Mr. Holtzoff. Yes.
ha

Mr. Medalie. What?

Mr. HOltzoff. We have one district in the Middle West

where the district judges have taken the position that they

may not sign an order or even hand down a decision if they are

physically present in a division of the district other than the

division in which the case in pending. That has created a lot

of delay and a lot of difficulty.

Most judges do not accept that interpretation, I venture

to say. It is a wrong interpretation, but they do interpret

their authority that way. That is why it is useful to have the

phrase "within or without the district."

Mr. Medalie. That is not what I was referring to. In

subdivision (c) --

Mr. Holtzoff. I beg your pardon. I thought you were

talking about the second sentence.

Mr. Medalle. I will just tell you mhat I mean. The

second sentence of subdivision (c) provides for "proceedings in

the clerk's office which do not require allowance or order of

the court."

What I am a•ing is, What sort of situation is that? I

do not know of any criminal cases, or, at least, I can't think

of any, where that would be applicable. I know that happens in

civil cases1 , but I do not know how that happens in criminal

cases.

ir. HoýLtzoff. In many districts the clerk takes bail.

Mr. lve1alie. Does he?
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2 Mr. T{t.off. In a good many cases.

Mr. MXdalioe. Physically?

Mr. Holtzoff. No, but he t~kes it after the judge fixes

it.

Mr. Seasongood. -It says "which do not require allowance."

Mr. Medalie. It says motions "are grantable of course by

the clerk."

Khat kind of motion do you know that is "grantable of

course by the clerk" in a criminal case?

The taking of bail is nothing more than receiving a deposit

either of a paper or of money or of security, but what motion is

"grantable of course by the clerk"? I know of none.

Mr. Youngquist. I have noted the same question on my copy.

I could not think of anything the clerk could have to do with

this in a criminal case, and I do not think it looks well in

the rule s.

Mr. Medalle. That is right.

Mr. McClellan. Would it cure it any if you left out "all

motions, applicatiozks, and other," and say, "all proceedings in

the clerk's office"? Would that cover this bail business?

Mr. Medalie. I do not think you need it, because clerical

acts can be performed by the clerk without judicial action or

without requiring the rule, Just like the making of entries in

the book.

Mr. Youngquist. I move, Mr. Chairman, that the last sen-

tence of (b) be stricken, and if the reporter finds some use for

it let it b6 later reconsidered.

Mr. GlUeck. I second it.

The Chairman. You have heard the motion. All those in
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favor say "Aye." Opposed, "Eo." The motion is carried.

That takes us to Rule 1P.

Mr. Youngquist. I have a notation on Rule 12, Mr. Chairman.

So long as we have the administrator's office and the Attorney

General, we do not need Rule 12.

Mr. Medalie. I do not think we need Rule 12.

Mr. Gluock. Isn't that a matter of the administrator's

office sending memoranida to the different clerks?

The Chairman. May we pass that until Mr. Tolman cco=s back?

He is out on the teleplone. tay we pass 12 and 13 for the

moment and go on to Rule 147?

Mr. Robinson. TLila deals mainly with the form of indict-

ments anti il 'oruiatioas. You will recall that it was decided at

our last weeting that instead of trying to catalogue in a rule

the essential parts of an information, we should have the rule

stated 6 enerally.

As roU will see, it is when you come to the chapter on

indictments and informations that you have forms to supplement

or, rather, to illustrate the rule.

Clearly, in that connection, it would be desirable to in-.

clude iihat the civil rules included in civil rule 84, pointirg

out that forms contained in the Appendix of Forms are indicative

and illustrative rather than controlling or mandatory.

That is the object of this general rule. There are s till,

as you know, in this first chapter,, which is devoted to general

proceedings --

The Chairman. I notice the language of this rule is more

modest than the language of rule 84.

Mr. Ro inson. In one of our conferences in the reporter's
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research staff it was decided that those words "simplicity" and
"brevity" were a pious wish and for that reason should be

dropped.

Do you know about that, Mr. Longsdorf?

Mr. Longsdorf. I think you took my words. I have used

them once or twice. Pious wishes are not wrong.

Mr. Robinson. Do you have any objection to restoring it

to the way I had it?

Mr. Longsdorf. Not a bit.

The Court. That keeps the language of Civil Rule 84.

Mr. Robinson. I r4l1 put it that it is the wish of the

Committee that rule 84 be incorporated as rule kL.

The Chairman. I merely raise the question. I would like

to have the thoughts of the Committee on it. Have you the

language of the Civil Rule before you?

Mr. Weehsler. What is contemplated in the way of forms?

That those forms that are included in this draft are used or

that there shall be a fairly complete set of forms at the end?

Mr. Robinson. The present draft includes a set of forms

which you find tabulated. You notice that form page 1 of that

appendix gives you a form which is annotated on pages 2 and 3.

with regard to each allocation and the form of indictment. That

is placed there for your consideration.

When we come to the ruze on indictments and informations,

chapter 3, rules 30 and 31, we will have to determine the matter

of the extent to which the form shall be used supplementing the

rule.

Mr. Wechsler. May 1 su6gest then# Mr.Chairman, that we pass

over this rule i until we discover what part forms actually play
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in the finished product?

Mr. Robinson. Well, I can say as a general matter that our

present policy is this: that there will be just as much a resort

to forms in criminal rules as there is in the civil rules.

In the civil rules they have a rather complete series of

forms, but, of course, the statement is repeated that it is to

be understood that those forms are not binding but are merely

illustrative. That vill be our plan now, subject to instruo-

tionsf rom the Committee to the contrary.

Will that help now? Do you want specimen forms for each

thing before you would feel that rule i4 can be passed on?

Mr. Weohsler. No. My only thought was that, depending on

how complete the forms are, when w e knv how complete the forms

are we will be in a better position to know whether they should

be referred to in the rules at all.

Mr. Waite. Are you going to have a permissive rule to the

effect that indictments may be in accord with the following

forms? This rule just says that these forms are not obligatory.

There is nothing in here that I see that says those forms shall

be used.

Mr. Robinson. I think that clause you speok of should be

written into the rule on the contents of indictments and infor-

mations, and I wish that you would suggest it.

Lr. Waite. It is not in rule 30 at present.

Mr. Robinson. Well, you will appreciate the fact by this

time, no doubt, that the plan of farming out these rules and

having a good many people work on them has led to some adver-

sities and rearrangements that will have to be taken care of.

Mr. Crane. Would we think so well of that nice short form
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that you oan put in your vest-pocket?

Mr. Robinson. I think you will be pleased with it. We

have a short form, and the Mimeographing was being finished on

it this morning.

Mr. Chairman, as I understand it, the wish is that we defer

any further consideration of rule 14 until we have forms,

Mr. Youngquist. I suggest that 14 stand and then we come

back to it, if necessary, until we get the form.

The Chairman* You so move?

Mr. Youngquist. Yes.

Mr. Holtzoff. I second the motion*

The Chairman, Is there my further discussion?

All those in favcr say "Aye." Opposed, "No." The motion

is carriedA

Of course, this is all purely tentative.

Now that we have Mr. Tolman back, may we go back to rule

12? Will you outline this rule 12, Mr. Tolman?

Mr, Tolman. Ne had some question about just exactly what

we should propose to the Committee on the subject of books kept

by the clerks, and we decided that the only subject that could

appropriately be re~ulated by rule was the one relating to

dockets, so this rule is confined to the subject of dockets.

Of course, the clerks keep a great many other records, but

they are all so intermingled. The minute books are not sep-

arated as to whether they are civil or criminal, and the order

books are usually kept together, and the indices are in such a

state of flux at the present time that, all in all, we thought

perhaps it would be best not to have too much regulation.

The rule we have here on the clerk's criminal docket is
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7 modeled oni the civil rule corresponding to it. We havet ried

to make it so that every proceeding that is r•por ted to the

court will be entered in the clerk's criminal docket. That

would include any case in which the defendant is held to answer

in the District Court, even though an indictment or information

may not yet have been filed.

We have tried to make the specification that what the

docket is to contain is general, but to include all the more

important things, and also it will give the judge discretion to

ask that other things may be included.

The form and the style docket have been left in the dis-

cretion of the administrative office,

We are now workin6 with the clerks of court regarding the

types of dockets that they keepand making some improvements,

and we find that it takes a long time and that it is a very

difficult thing to do.

do feel probably it is better to let it work along slowly

than to do everything all at once. There is a good deal of

difference in districts. It may be that no uniform style of

docket is pcssible.

On this general subject of books kept by the clerk and the

type of clerical work that is done in the clerks' offices, there

has been a ve'ýy careful study made by the Bureau of Administra-

tive "-na6sment -- the Division of Administrative Management in

the Bureau olg tile Budget -- and they have made a writtenreport

and a number of detailed recommendations. Those recommends,

tions are the basis for our discussions with the clerks.

We are trying to work slowly toward accomplishing them, or

such as them as seem to be practicable. In the meantime our
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principal hope is that you won't make rules that will be too

hard and fast on these subjects.

Mr. Holtzoff. Somebody made the suggestiong while you

were out of the room, that even this was too much and that we

should 3a ave the whole matter to the administrative office.

Mr. Tolmm. It mieht be possible.

Mr. Youngquist. I feel very definitely that that is the

Job of the administrative office and not the job of the advisory

committee or the Supreme Court to detail the manner in which a

clerk shall keep a record in his office.

Then, too# if we ombalm these rules, or if the Supreme

Court does, you may find later that it is advisable to use some

other method, and you would have to get an amendment of the

rule.

I imagine that the administrative cffice would rather 39t

that matter be left out.

Mr. Tolman. I do not know exactly what Mr. Chandler would

say to that, but I think he would sympathize 4t th that point of

view.

There is perhaps only one advantage that I can think of in

having a rule on this subject, and that is that we A i1 have

very strong sanction for asking the clerk to keep records of all

criminal proceedings before them.

Mr. Holtzoff. Do you need that sanction?

The Chairmian. I think that is more than offset by the

danger of becoming fixed and not susceptible todehange.

Mr. Medalie. Furthermore, we are not expert on this. It

requires a lot of study to be able to say what is a good method

of keeping records. We will never know without a great deal of
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Awe lot*

Mr. Tolman. I will be glad if you want to take that ae-

tLon# to report it to UrP Chandler and see if he thinks that

there is a ything at all that he would like to have dome by

rules and f he oaut think of amythim$# I will report that

bask to ye &0, It that Is agraeablo.

The C.* It Is moved and soeandod that tentatively

MIuS 32 be droppodo

Are ewm any remarks? If not# all In favor say *Aye*

Opposed, " 9.0 The motion is earrid*.

Rule 4 deals with st•nogropbors.

Kr. Stl . I t ink on this subject probably Nr*. oltseftt

is no"e q lif lOd to speak tha I m. So rule was proposed on

the subjo. * The"e ts in the Civil Rules a rule dealing with

the subjeo of stenographers that provides for the appoin tMmt

by the Court for the official court roportors, who a"e to be

paid by 1. igamts.

The dotal oenforeeoo at Its last session approved lesgs.

ltaton t ha would establish for all Federal owtzs a unifiod a4

adequately fnanoed stm ot salaried shorth reporters, uhth

Is the thLg that tho Federal courts now lack.

Mr. rmo. What provislon ae you goeing to make? I tic

0 it a trloz'ile thing that you oan have a trial anywhere with"*

any record to protect the rights of the deftenant.

Wr. Tolman. I think hat everyone agrees with Judge Crane

on thate T•e question is whether it would not be better to

wait o or a little whileo to see whether that legnslation vout

8 move alonge If it, looks as if It might beg down, we may have
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MN. *no Is it In 0oengoost

Mr. T!lkaum I thik it is W"e th• ftwoau of thO

B,, get# an the question at vethw thO N*sidemt appv•v.s o

* lits

.Iw. ltserf. 5 e biK has beea waw and was dwawa by

the admSia twativo off 9* iLa 6e0epaton with the Dopawtmrn

atftAstlee'l arni It ha. b *4n appwov" by tho Jv4icial Qentfrw&aas
It has bm appwevd by th Att*vwrne al. W•e awe parnug

to submdt i bill to the Opgroa, but., In aoordsamo with

the uau41 *wooedu•we bfore we c an do that we hma to #06W

tho appvov of the Bureau of the 3dgets and it is na beft"

the BOPeu of th*e BdgeW t As seon as th* fth a of the Bulgot

aots, we a plraIng to subidt it to the (Oejgwess.

Nws. •C *, 2Th hao not a s*"pMus.

MVO, ,sin, Does tho blu pwerido tfo a "CorOd In all

Xv. H tsott. Yes. Whe bl is a good dad liko th law

iLneAst Laf lmoat states Xt p-vidos tor a, salta d r*-

par toa 'I, 1 "Porkt all t vials.

w1, 0o e, I did not eatoh tiat.

Kra HLtieto, f.o bill pvovlde tof a syatim of salaviOd

epOwter•.# eae veo quir to attMd and popt alU twials

0Mrs so civil and .lmimasll

Ora HO toff v Yes, elysl and oainoa.• •

Doi P slorts To take it wnIshthut

Xr. URetAeffa, Yes, Moe ay paty dosLrAAg to Sat a eopy

ef tra t r e,-pt tfo the purpe"s of appoal or fe soae eOthew

wpm e•P ra Just for his eoPY.

iiI
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There ie a1so another proviston that iI a defendant in a

criminal "ase Is round to be impecunious, he may recive a copy

of te transaript for the juxrýoae of an appeal without ohargle

aid in that case the bill provides **at the Government shall

pay tie reporters for the copy. no that an indigent defendant

Is very well protected under that bill.

Ur, Crone. Have you any general idea what that means In

ezpense to the Government?

Up. Holtzoff. It means somewhere in the neighborhood of a

haW million dollavs probably. I do not kno exaotly. The

financial offices of our departmmnt ar at this very time mnk-

In6 a computation fox' the Buroau of the Budaet as to how much

it Aill costs but I think it will probably run In thu neighbor-

hood -if a hAlf million dollars, mnor or Is as, for the entire

United ataton,

vr. Seth. But the lltI,;nts pay -ive dol3.ar more for each

sutt filed# Instead of payir3 five dollars, they psV ten. That

woUla r•nke up for so=at of it.

Mr. Soasovnood. Why not have a rule on it and then take It

out it the law is passed?

14'r. 1oltsoff . If you have a rule on this, the rul will

be vony much limited, because I do not suppose that by a rule

)f procedure the uprSeme Court could create an office and pro-

vide that the perso1 holding office shall receive a salary. It

would take legislation to go that far.

mra. Robinson. Are, you sure of that? ;fe have had the same

question on the ruatter of the public defender# the extent to

which we can 1rix our rules so t.mat they A 11 apply If and *hen

the public defende;. system Is oreated. Here it is a question of
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12 what needs to be done. Perhaps by a little preparation, oven

if there shou3d be action one way or the other, it might be well

to take care of the situation.

Mr. Holtsoff. But w will need no ru3. on the subject if

salaried court reporters are provided for.

The Chairman. If they do not provide for adl aried reporters,

ougnt we not to adopt some such rule as the rule contained in

the Civil Rules?

Mr. Holtzoff. I think so, but I think we might leave it

until the next session.

The Chairman. Do you make a motion to that effect?

1r. Holtzoff. I do.

The Chairman. It has b een moved and seconded that we

4leave this subject until our next meeting.

All those in favor say "Aye." opposed, "No." The motion

is carried.

Mr. Crane& I feel quite strongly on that, and every

Federal judge does, I think. I think the time has come where

the practice ghould be what it is to a great extent in the

East. There nhould be a system of having a stenographer there

to give some dignity to a trial. We are talking so much about

flghting and dying for freedom and liberty* We should be very

careful that that freedom and liberty are something that are

orderly and in accordance with justice, ani I think that this

is one of those little things that were overlooked, and an

innocent defendant might suffer from it.

I hope it won't be passed indefinitely and forgotten and

left entir~ly to the rule in effect.

Mr. Holtzoff. The Department of Justice is pressing the
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13 legislation, and in his Annual Report the Attorney General makes

mention of this subject in rather emphatic language and recom-

inends the enactment of the legislation. The AnnualReport was

issued very recently.

The Chairman. That takes us to Rule 15.

Nr. C-ueck. I move that that rule be pushed back somewhere

to Rule 1, perhaps to be consolidated, because it seems to be cf

the same typn of subject iratter as the statement regarding con-

struction, d efinition, and application in Rule 1.

Mr. McClellan. I second the motion.

Tae Chairmsnr. It har t n aroved and seconded.

Is there any discussion? The motion i.s that the rule, if

possible, be made part of Rule 1.

Tr. Robinson. Play I ask this question in connection with

that? I take it that our draft here, where it seems proper to

us, should follow along with the customary order of •drafting

statutes, or, in fact, Rules of Oivil Procedure, so that Rules

15 ark 14, narely, title and citation and effective date, will

come pretty well toward the end at least of that chapter, which

is devoted to the general topics.

Mr. Holtzoff. I think that ought to come at the very end

of the rules or at the very beginning of the rules.

1,•r. Robinson. ,vell, do you consider chapter I not at the

beginning? You have the question whether you want chapter 1

9 to be the last chapter or whether you want to split it.

Mr. II1ltzoff. Well, the Civil Rules have the corresponding

rule at th4 very end.

Mr. RObinson. Yes, they do.

Mr. Holtzoff. But it seems to me to be illcgioal, perhaps,
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14 to insert ýomewhere in the middle of the rules those subjects.

They ought to be either at the very opening of the rules or at

the close.

Mr. '&eehsler. I move that it be referred to the Committee

on Style.

The Chairman. The substitute motion is that it be referred

to the Committee on Style, All those in favor of the substitute

motion say "Aye.I Opposed, "No." The motion is carried.

Mr. 2asongood. I suppose we did agree to it, because it

says so, but that abbreviation looks funny to me. It is a small

thing, but it looks so funny to me.

Mr. Longsdorf. The Civil Rules did not specify any abbre-

viation.

4The Chairman. Rule i•.

Mr. HOltsoff. I think comments made with respect to Rule

15 are equally applicable to Rule 16.

The Chairman. If there is no objection, that 411 be the

action withrespeot to Rule 16.

We will now proceed to Chapter II, Rule 20,

hEr. Robinson. This first chapter has referred to general

matters -- "General Provisions," it has been called -- and at

this time we take up what is strictly the chronological order,

a chapter on complaint, warranG or summons, hearing and bai 1,0
T.he (;'airman. £here are two here, The correct one Is

entitiod, '"Caupter II. omnp.Laint, Warrant or Summons, Hearing

andi Bail," is that correct?

;v1r. Robinson. Yes.

The Chbirman. Rule 20.

er. Robinson. That is based on the American Law Institute.



116

15 It has been in Mr. Longsdorf's hands for his consideration.

What dý you have to say on it, Mr. Longsdorf?

Mr. Loangsdorf. Not very much. Section 591 of Title 18

empowers the United States Commis sioners and certain state Judges

and magistrates to act as commiting magistrates and tells what

they may do, following the usages of the state courts.

Now, the usages of the state courto have been amalgamated,

if I may use that word, by the American Law Institute in its

draft of the corresponding matter. You will find t hat in t he

American LAw Insitute Code, in Section 40 and the following

sections of that Code.

Mr. Holtzoff. I have a question withregard to Rule 20(a).

I am wondering if there is not a gap there. It seems to me

that perhaps there ought to be some express provision for a

complaint.

Mr. Robinson. I was coming to that Just now. There is no

provision In Section 591 for the contents of the complaint, and

that is left entirely to the state procedure.

I attempted a draft covering the form and contents, the

requisites of a complaint. It does not appear in this book at

this time, and I wish that the rule may be considered with ta t

in mind.

Mr. Holtzoff. Well, entirely aside from the form of the

complaint

Mr. Robinson. You think there ought to be mention s the

word "comp•iant" in (a)?

Mr. HOltzoff. Yes.

M1r. RObinson. I think so, too.

Mr. Holtzoff. I think we ought to make ;rovision in Rule
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20(a) for complaint, and then the rule an to the contents we

can consider later.

With that point in mind I suggest that in Rule 20(a), in

line 4, after the word "warrant," the following shall be in-

serted:

"Th.e arrestin6 officer shall forthwith file a complaint,

unless a complaint has been theretofore filed.,"

Then Start the word "The" with a capital letter.

Mr. Crane. I think it should be the other way: "If a

complaint has not been filed., he should file one."

Mr. Holtsoff. If the arrest is pursuant to a warrant, the

complaint had been previously filed. If the arrest is withoit

a warrant, the arresting officer brings the prisoner before a

commissLoner, and there ought to be a provision for his filing

a complaint.

Wr. Robinson. Why not make a separate sentence of it?

10 Mr. Youngquist. It would be very awkward. Is that that

the arresting officer shall file a complaint?

Mr. Crane. Yes.

Mr. Youngquist. We are putting that in a sentence that

deals with arrest with a warrant.

Mr. Longsdorf. Won't you unburden the syntaxes consider-

ably if you put the necessity of filing a complaint immediately

after --

The Chairman. Don't we all understand what is to be done?

Mr. Longsdorf. Yes.

The Chairman. It is solely a matter of language for the

Committee on Style.

Is there a motion to insert a provision about filing the
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17 complaint ihere arrest has been made without warrant? WNe will
w

then refer lit to the Committee on Style.

Mr. HIltsoff. I so move.

Mr. Longsdorf. I second it.

The Chairman. Is there may discussion'

Those in favor say "Aye." Opposed, "No." It is carried#

Attig
flx

4pm•

0

0
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attig The C1airman. Now, P0(b).
fln
njo Mr. Longsdorf. I move that that be changed to read this

4pm
way: that if a person waives preliminary examination, he woul

ha
be held by tche magistrate to answer to the District Court of

the United States, which by law has cognizance of the offense,

and shall either be held in custody or, in proper case, be ad-

mitted to bail as provided by law.

That might not be necessary in view of another rule, but I

think it should go in.

Mr. Heltzoff. I am wondering, if you put that in, whether

you do not leave a 6ap for cases that are tried by the magis-

trate. In the rule as it now stands you make it sufficiently

broad as to cover both types of cases.

Yr. Longsdorf. Well, I do not think that we ought to carry

the trials by magistrates --

Mr. Holtzoff. No, I mean trials by United States commis-

sioners.

Mr. L~ngsdorf. Yes,I mean trials by United States commis-

sioners, too. I do not think we should carry these proceedings

at allinto this rule. I think it should be separate for each

of the rules. It is preliminary examination. Besides, the

statute calls for an information in those proceedings which are

tried before United States commissioners on Federal reserva-

tions, national parks, and the like.

Mr. Holtzoff. Not the statute.

Mr. Lqngsdorf.

Mr. H6ltzoff. An far as I know, the statute does not re-

quire an information.

Mr. Robinson. It is the rule to withhold information where
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2 there is a complaint.

IMr. Iiltzoff. Yes, and we have secured an informal oam-

struction that the word "inforuation" in these rules is broad

enough to fit,

0The Chairman. What is the matter with this as it stands?

Mr. HIoltzoff . I think it is all right now.

The Cb.&ir•an. The 'motion is to approve strlking out the

words in line 9 "in proper cases." Are there any remarks?

Yr. Longsdorf. I was not paying attention at the moment,

for which I apologize.

The CN.birman. it has been imoved that we strike out the

words in line 9, "or in proper cases," because it goes on t

say, "being admitted to bail by law."

Yr. Maellan. You dc not want to strike out the "or."

The Chairmen. No; Just the words "in proper oases."

All those in favor of the motion say Aye; those opposed,

No. The motion Is carried.

Now, Bule 20(c).

Mr. Seth. Should there not be some nmention there of admis-

sion to bail pending hearing? The commissioner should admit a

man to bail if he is going to continue the hearing for six days

tempo rar ily.

The Chairmmn. You woujd add that at the end of line i½?

"Admitting him to bail according to law in the meantime," or

some such language?

Mr. Soth. Yes.

Mr. Holtzoff. I do not think we ought to have a six-day

mandatory iimitatt on.

Mr. Seth. That was merely carried in from the A.L.I. rules.



Mr. H ltzoff. That may be so, but I think it is a danger-

ous rule, even though it is there* because I kncw of any number

of oases where with the defendant's consent a hearing has been

postponed for more than six days and the defendant has been out

on bail in the meantime, aid it might cause considerable incon-

venience to all concerned to make a mandatory six-day period.

It may be that the Anmericm Law Institute Code had some state

statute in mind.

Ur. Longsdorf. It did. Some states have a limit of six

days.

ift. Crane. What is the purpose of any limitation at all?

Kr. holtzoff. I do not see any purpose.

Mr. Crane. I do not see any. If a man is a judge, magis-

trate, or oommlssioner, it is his duty to put it down for such

time as is reasonable.

'Ae. Holtzoff. I think the New York Code has a provision

thal an examination shall not be postponed for more than forty-

eight hours at a time without the defendant's consent, but I do

not think we aeed that here.

:•r. o rane. vWhen you have a provision for bail here, I do

not zec the necessity for it. In other words, you turn him over

to a iaagistrate or aa offioial as though he were a mere automaton

wijo h.; to weasure up to a chalk mark, and you leave no discre-

tion for certain developments that we do not know anything

about.

LIu Li . •llat IS U10e Motion?

Mr. Crare. That we strike out the time limit.

Mr. Youngquiet. Are you not going to make any provision

for the proteation of the defendant in case the Government seeks



a long Post enemont of the hear ingt

The auirmn. I think that is a danger.

Mr. Oreno. could we say "within a rasonable times?

Mr. Gluook. *For a reasonable time." That is one of those

Olastle * reossions.

Mr. *aedalio. This is the situation you rA. ly faoo in

practice, specially in the busy distriets: The niteod States

Attorney bas someon arrested# or a Government agent has s me-

one arresti.A md then brings the ftkted States Atto-ney In em

it. The e is more elabovate than the soe alod eomplAiat

before th caumissioner wouX indieate. It requires mush prep-

aration*

Th, emirment - that 14 the Vhdted Statos Attorney and

the Goveo mt agent -- has no Intention whatsoever of present-

Lug that easO at a publio hearing. it does nab Intend to per-

mit the de4.ndanu t to cross-ezaine, its main witness or main wit

nesses and got a chanc, to examine the exhibttso Aeoordigly.

the commispioner fLxos a day as far off as he oan without pro-

test.

if defendant is unable to get bail, he may get some

redress by a writ of habea sorpus. If he has givou bail, he

usAlly does not trouble, besause the only way to raise that

point is to have his surety surrender him and get the wAit of

habeas oe us.

While that Is going on# the United States Attorney, with

the aid of the Post Offi*e Inspeetor or the F.Bo.. mi, pro-

seeds to e elaborate Investigation and a building up of the

ease largeLy threugh the Grand Jury proeess, and so those pro-

eoedn1gs drag. Nows, pratically, these proeedings ought not
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be peomitt to drag, and you might say the man ought nevew be

eroetedj out very frequtly he ought to be# and the GOveOnM

should got a ehaneo to buiJd up itS ease. low, there is only

one may an saw* in whch that ean be parformed.

It yeL have a provisi o that a man mut be diseaawed at

the end of six days7 Whish in effect thls is, vmloas It seens

mehint'g Umn you have nothing to do in the ease of the defm-

dant enoopt to subjeot himself to the onaoyamospl oonvmmenne%

Snd dolay , W wwendere g hiVMsW and suing out a writ of

habeas *or, pus to determine whether he has boen mjus•t3y treatod

Ws .vision aotually does not do anybody any good =Us;

he is P'op •d to stayi n jeAl "and tsteit. by a writ, If this

Is Intcop Jted to mean that at tbh end of the two days eo th I

six days th ease ends, why, that is exatly what you do not

want to doe beeauso you may be tvwdxg oriminals loose.

IK. 0ra It ought to go ont theno.

Ni'. SLelan. I think i% aWoeed. I theught the m

quest on vs whether we would substitute "fre a reasonable

1W, *:0ane. "Postpone the examination for a reasonable

time.*

The zirman. I think Ur. G0uoek moved that,

Mr•. (I Lusok:. Yes.

mhe wMn. It has boen merod and seonded that ino 3,5

ead 'exan nati•en feo a r*eanable time, in the meantbie admit-1

ting to ba l1 as p"wvded by law."

KrI. NeLlan You do not wax* to say "reasonabloe t•me or

time*,' so that Yoe could have mo"e *an oam oentiuanee; or lil

that involmd?



The r• udran. I think that is Intmfeid.

Mr. McLellan. All right, sir.

Mr L d••r Thee a"• w elve statos whish have that

two dLay, s La day 1lmit, or something near its and then a nUmbeo

of eOthers vUo ton 4ays,

i Mr* N*dolls* fat Is the to* I think wo uar axw od

that it is Onwrkableo.

mr•. Logsdwf. I did not pawtioulUly favor oit

Iwo M* e ios. Did yo'u *a, "In the moeatime admitting hit

to ball'?

%ae irian. "As provided by law*
ii Kr'. Mdale. ThatIm is a•ll right'.,

The Oimw"an., All those in favor of paragraph 20(s) as

amended, nay A70; thoso oppsod, No. Tho Aloe havo it# and

notion is earriod.

Now V0go to Sestion 2of4)* smyxvnuet
]1ro Loogsdarfo BofOre wo paiss on# may I venture to sug•as

a ehenge P ht in the leaguae hero? This provides that the

: magistrate sh*all prooooed to examine the ae It does not pr•.-

Tideo for o say anything about a valve I think the phbaso,

" to examin the saseI is perhaps I onot tUe6•1,%4, and I want toO

move this ibstItuto foe lines 11 and 12 eve-thing in 11nol

11and 12 o tothe eanoinlinel121

"' ess the defendant mAiTo* preliminary eimninatioa,

the maistrate shall prosood promptly to hold a hearing LI

order to determine whether ther is suffiolent grumd to

hold thse defondsnt to answer to the Oearge agalnst him.*

Xr. binson. De you think tbt that harm•nieos with 1•1

ro. H•ltsofte, I an going to suggest that (4) is in part
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7 repetitious when we come to that.

Mr. Crtane. May I say a word about that? We do not have

to make rules saying that the magistrate shall hold a defendant

only when there is sufficient evidence or a prima facie case

against him; that is the law; he could not hold him otherwise.

That is substantive law; that is not procedural.

Mr. Holtzoff. I was only suggesting that it is perhaps a

matter for the Committee on Style.

Mr. Crane.. If he does hold him., if a prima facie case is

made out* that is substantive law. If a prima facie case As

ndt made out, the case is discharged. I suggest that this is

better than what you suggest, with all due respect to your

wisdom, knowledge, and literary style.

Mr. Holtsoff. Perhaps it is. I had a question as to the

phrase "examine the case." He holds a hearing; he does not

examine the case.

Mr. Crane. They always say "There is a case against the

fellow."

Mr. Longsdorf. May I invite your a ttention to Section

21(d)?

Mr. Holtzoff. I Just questLoned the phrase "examine the

case." I sort of had a feeling that it was not Oelioitous.

That is why I suggested "unless the defendant waives prelimi-

nary examination."

Mr. Crane. I think that is very clear and direct -- ex-

amine the case against the fellow on the complaint filed against

him. That is good, plain Anglo-Saxon.

Mr. Glueck. Of course, the thing is called a preliminary

heari%•. I suppose that is what Yr. Holtzoff has in mind. We
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8 all know what is meant by "examination."
eyl
3 Mr. H~ltzoff. I was wondering whether that was not a

colloquialism.

Mr. Crane. If it is a colloquialism, It is very applicable.

Mr. Holtzoff. It will clear up the whole thing if we

leave the matter to the Committee on Style.

Mr. Waite. The Code uses the phrase "examine the ease."

Personally I think it does not make the slightest bit of differ-

ence at all whether we say "examine the case" or use some other

phraseology.

Yr. Lon6adorf. I a~ree with that.

1r. Crane. Style ruins many an opinion.

Mr. Yedalie. When you say "examine the ease," you mean

"hear the evidence," do you not?

Mr. Holtzoff. Yes.

Mr. Madalie. Why do we not say it, then?

Mr. Holtzoff. That is what my suggestion amounts to.

Mr. Crane. Let us leave it to the Committee on Style.

The Chairman. The next is 20(d).

Mr. Robinson. Will you explain that, Mr. Longsdorf?

Ur. Longsdorf. If we are going to insert matter in the

previous portions of 20 about waiver, then it may be that (d)

will be unnecessary.

Mr. Wate. With respect to 20(d), I should like to raise

a question which :oes far beneath the style and is an extremely

important one of substance. I notice in lines 25, 26, and 27

that it reads:

"The defendant shall not enter any plea, and no s tate-

ment made by him before the commiting magistrate unless
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made in the presence of his counsel shall be used against

him at the trial."

We are providinZ that he may have counsel if he wants to,

and we are also providing that the examination may be conducted

without counsel. Ile are providing that he shall make or may

make statements, and to say that if he elects to rroceed with

the counsel any statement that he may make can be used, it

seems to me, is a bit of an absurdity.

The Chairman. And discourages the use of counsel.

Xr. Waite. It does.

Section 48 of the Institute Code, from which these are

more or less t aken, reads this way:

"Nothing herein contained shall prevent the state from

giving in evidence at the trial any admission or confes-

sion or other statement of the defendant made at any time,

whiich by law is admissible as evidence against such person."

In order to bring the matter up, regardless of the form in

which it is expressed, which I think is at present unimportant,

I suggest that beginning in line 25

"no statement made by him before the committing magistrate

unless made in the presence of his counsel shall be used

against him in the trial"

be omitted and that there be substituted the equivalent of that

provision in Section 118 of the Code, that

"Nothing shall prevent the state from giving ine videnoe

at the trial any admission or confession or other state-

ment of the defendant made at any time, which by law is

admissible as evidence against such person."

Mr. Holtzoff. Mr. Chairman, I am in full accord with
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10 everything that Professor Waite has stated, but it does not

seem to me that we need that affirmative statement that is con-

tained in the Institute Code. Therefore, subscribing as I do

to everything that has just been said, I move as a substitute --

Mr. Waite. I will accept your change in my motion.

Mir. Iloltzoff. Then, my motion would be that we stritve out

the sentence beginning with line 25 in Rule 20(d).

Mr. Medalie. I second that motion.

The Chairman. That is, strike out the entire last sentence?

Mr. Medalie* Of (d).

The Chairman. Do you accept that, Mr. Waite?

Mr. W/aite. To strike everything that follows the phrase,

"The defendant shal 1 not enter any plea"?

Mr. Robinson. tnited States Attorney Douglas McGregor was

here and c.,;orked with us for some time. Mr. McGregor stated his

experience in hearings before commissioners. He said that when

you bring in a defendant before a magistrate, the charge is read

to him, and he is asked to plead guilty or not guilty, the plea

does not give him anything anyway with regard to the advancement

of the case or handling of the case and is unfair to the defen-

dant.

He told us that as a United States Attorney, in observing

its operation in a good many cases, he thinks that a defendant

should not be required to plead guilty or not guilty at that

time. He thinks it is unfair when, say, a plea of guilty is

entered, to have it used against the defendant in court, espec-

ially if he was not represented by counsel at the time when he

entered the plea of guilty.

Mr. Holtzoff. I think I misstated my motion. I have your
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11 thought in mind. My motion was to leave out the second clause

of the sentence beginning on line 25; that is, leave so much of

the sentence as says

"The defendant shall not enter any plea"

0 and strike out the remainder.

Mr. Robinson. Yes. I was speaking of Mr. Waite's motion.

Mr. Crane. I do not get what your motion is, now. Strike

out what?

Mr. Holtzoff. Strike out on line 25 --

The Chairman. Beginning with the words "No statemert" and

ending with the sentence on line 27.

4~tMr. Modalie. I can see the wisdom of Mr. McGregor's obser-

vation. The magistrate has nothing to do with the plea ct

guilty or not guilty, and furthermore the defendant has no

opportunity to have determined technically whether he is guilty

or not guilty.

As to the rest, including the Institute statement, accord-

ing to all state rules, the fact is t hat any statement made by

a defendant to a committing nagistrate, unless it is in viola-

tion of some safeguarding rule, is admissible against him in

evidence, and it did not require a procedural rule to make it

admissible. Therefore, I think the Institute statement is sur-

plusage.

0ow, practically before magistrates it frequently happens

that after the defendant has been informed of his rights -- "You

need not say anything if you do not want to, but anything you

say will be used against you, and you are entitled to counsel" --

he says, "Judge, I don't need any counsel. I am guilty and want

to get through with this thing. I stole the pocketbook." That
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12 should be admissible against him, but there ought to be no

rules that' make it impossible to take such a statement. Prac-

tical experience 8hows the woisdom of the rule that makes it

admissible* He has been safeguarded as to his rights. He has

been warned: "Any statement you make will be used against you*"

I think that is the practical experience before all magistrates,

whether in Federal oases or in state cases.

The Chairman. All those in favor of the motion --

Mr. Medalie. Before you put that question, there is one

other thing I want to call attention to.

Under the procedure in our state, Judge Crane, the defen-

dent has to be warned of his rights not to make any statement;

and if a statement is made by him, he has to be told before he

makes it that it may be used against him. We may want to put

that statement in.

The Chairman. All those in favor cf the substitute motion

say Aye; those opposed, No. The motion is carried.

Do you want to make a motion on this latest point?

Mr. Medalie. Without my stating the language, and leaving

it to the Committee on Style, it is that the magistrate shall

be required to advise the defendant that he is entitled to

counsel and that any statement made by him may be used a gainst

him.

Mr. Crane. Do we not have that in Rule 23?

Mr. Medalie. Have we? If there is some rule, this is not

necessary. But does it not apply right here at the beginning?

Mr. Holtzoff. I think it does. I venture to s ay that if

your motion is repetitious, it does not do any harm; and if it

is not repetitious, it is very important.
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Mr. 1dojlie. 12 it is repetitious, it can be taken out of

a 3a ter section.

The Chairman. Rule 21.

Mr. Waite* Before we get to Rule 21, I want to move an

addition to Mhle 20, which 7.ll unqueabionably classify me with

the radicals, if there be an: others in this group.

I should like to sea added a section (e), which would read

this way, in 9ssence:

"Whenever any person has been brought befor'e a commit-

ting magistrate, as provided in Rule 20, and has been ad-

vised of his right to counsel and of his right to waive

hearling or to have hearing, the magistrate may interrogate

him concerning his participation in the allegod offense or

concerning his whereabouts and activitbs at the time ci

the alleged offense. Before the magistrate does so inter-

rogate the defendant, he shall inform the defendant that

he is under no obligation whatsoever to an5swer the magis-

trate's questions, but that if he does answer, his answers

may be used as evidence in subsequent proceedings, and

that if he declines to answer, the fact of his refusal may

be used in so far as the rules of evidence permit."

Now, I am, of course, perfectlywll aware of the conven-

tional proposition that that would be unconstitutional because

it compels a defendant to incriminate himself. But, after all,

that is a disputable matter very definitely whether that is

compelling him to incriminate himself, and if so, whether it is

compelling him to do so within the prohibition of the constitu-

tion.

It is a matter which can only be decided by judicial inter-
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34 pretation.

This much is sure: If the Supreme Court adopts such a

rule an t"pt,. the Supreiae Court is not later golng to say that

the rule is unconstitutional. I think it would be well to con-

0eider the matter here not on the ground whether it is constitu-

tional or unconstitutional. We should not decide that for the

court; vwe Should leavo it to the court to consider it on its

merits.

The merits amount simply to this: In it wise -- regardless

of the constitutioneity, I think we ought to leave it to the

couLt -- is it wise tc allow a magistrate to interrogate the

defendant after he has told the defendant that he need not

ansiver, that ne is under no compulsion to answer, but that if

he does not answer, the fact that he does not answer may be

used against him? Permonally, I think it is a very wise,

forward-looking step.

Mr. Crane. In connection with that, I was going to bring

up here at the proper time and •review what Mr. Glueck said

about the ptestioning by police.

I think what you suggest has some merit, but I think you

go too faro I think -- and I advocated it in our state but did

not get it much further than the legislature -- that we ought

to wir out this third degree business and say that no confes-

sion made to a police officer shall ever be received in evidence

unless the, confessionwas rilade before a magistrate. That does

protect the defendant, because if they can take the man to a

police station and auestion him before a captain or other

police officers, they could at least take him before a magis-

trate. If you keep out all the confessions made to police
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officers under the circumstanoes I have indicated, it knocks in

the head,of course, the temptation to indulge in the third

degree. Then, if he wanted to, he might make a confess.on be-

fore a magistrate under at least some form of Judicial process.

I go half-way with you in this:that then the magistrate

can examine him when he is willing to make a voluntary state-

ment. I would not want to go with you by saying that the

magistrate could question him and could compel him to make it.

It would bo compulsion if his refusal to answer could be used

against him.

Mr. Waite. That is where I take definite issue with you,

and that is what I think we should leave to the Supreme Court.

Ur. Medalie. I think there is a temptation and that you

remove the temptation by saying, "If this man wants to make a

statement, take him before a magistrate."

dhat you have in mind is 6 ood, but I think you can't press

i t too far, Think that over•, now; you do not have to easwer it

immediately.

Mr. Holtzoff. I think that if this motion cf Professor

Naito's were adopted, these rules would have very little chance

of getting through Congress. Therefore, I am against it.

Mr. Medalie. I do not think the Supreme Court wantsA to

pass the buck to them. I think we must make up our own minds

on the thing. I do not think we ought to do one of the things

for %,hich the President was critiuized, ahen he said he was

doubtful of the constitutionality of certain proposed legisla-

tion but would lot the Court pass on it. I do not think we

should do 4Liat. In any evont, I do not like it, legally, to

dispose of as an important a suggestion as this, particularly
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the one that relates to the interrogation of the defendant, if

he is not penalized by having offered in evidence against him

what we had all supposed could not be, his refusal to answer,

because those things cannot be offered against him according

to the decisions, except where he had already testified and

later refused to testify on the ground that it might Incrimi-

nate him, There is a Supreme Court decision to that effect.

I think, however, that the provision with respect to the

examination of the defendant after the complaint has been pre-

sented to him is another matter, and I think that is worth

debating.

I therefore move that Mr. Waite's proposalbe typewritten,

so that we may examine it at the evening session, and that we

now take our recess.

The Chairman. Uie motion is improper, in that it in-

volves two separate subject matters.

Mr. Medalio. I realize that.

Yr. Crane. I second the latter part of it.

The Chairman. If we stop at Lu:30, don't you think we

ought to start earlier?

(There was then an informal discussion among the

members of the Committee which was not recorded. The

following then occurred:)

The Chairman. I see that we are about to suffer our first

serious disagreement, 9D I think we had better yield and ad-

Journ now vntil & o'clock, but be prepared to do a reasonable

amount of Work then.

Ale. HIltzoff. Don't you want to finish Section (d)?

The Chairman. I had understood that a motion to adjourn
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17 was not deoatable, but we seemingly have abolished all rules of

parliamentary law here.

Mr. Holtzoff. I think the first two sentences of 20(d)

are repetitious of what goes before.

The Chairman. We have finished that.

Mr. Hfltzoff. Were they stricken out?

The Chairman. Yes. We had finished with 20(d) and were

on 21. Now we are up to 20(c), which has been submitted by Mr.

Waite, and which we 411 have written out for tonight's session

at 8 o'clook.

Mtr. M•edalie. If it is your intention and your suggestion

to us that we should sit later tomorrow, and if you can tell us

that now, we can make arrangements to conform with that rule.

The Chairman. I am forewarned by statements made durirn

the morning session and statements made during lunch that if we

do not get in the work in the first three days, we are likely

to lack a quorum during the latter part of the week.

Mr. kodalie. Can we decide that we will sit tomorrow

until 5 or 5:30?

The Chairman. All right. Let us make tomorrow afternoonls

session a little longer -- 5 or 5:30. We vll beoin at 10

o 'clock tomorrow mornin•.

Mr. oedalle. "a at C o'clock this evening?

The Chairman. Yes. a1 will recess until 8 o'clock.

(At 11:75 o'clock p. m. a recess was t-akeA, xatil 8

o'clook p. m. of the same date.)
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•i•IN'IAM SES ION

The Cunie. reconvened at 8 o'clock ps. a. upon

the expiratlon of the reeees.



The Cirman. Mr. Waite said he might be a few minutes
fja
hs late, so we will postpone consideration of his 7f(e) until he
8pm

arrives and will go on with Rule 21.

Is there any comment on 21(a)?

O .ro iobinsone I would like to state this, Mr* Chairman;

that it Is based on the American Law Institute Code. I had Mr,

Longsdorf examine the American Law Institute Code with a view

to seeing h•ow much of it is adaptable for our rules. Of

course, we have made various studies of it# but we wanted to

get his views, and this rule represents one rule which Mr.

Longsdorf thinks may well be taken from the American Law Insti-

tute Code.

It may be well to have him state his reasons for taking

these paragraphs out, if there Is any particular statement on

thato porint.

•,iv. bcsdori. The weightiest reason I have for it is that

the k.o uetuu . Are a ooaiuiltina magistrate is made by Section

F .Title k to coxifoe to ua* usaies of the state courts.

Aoortln•Iy, I concluded that the usag of the state courts, as

formulated by the A*erican Law Institute Code, was about the

beat model . couA gcet, and I used tliem, compressing them as

much as possible to agree with what we are trying to do here in

the way of brevity in the ruloo. I did not put all of tioem

in, because some of them appeared to be unnecessary in our

Code, but I got the essentials in -- all that I could -- and I

did ýio with some liberality, so timt the Com•ittee could strike

out what it vtanted, if it deemed there was aaythii4; that it did

not waBnt.

;ýr. oinsozi. of4 th 4O seotions that art, in the 4nerican
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7!Law Institute Code, Mr. Longsdorf has found about 70 are rules

L9
that we mat draw analogies from In our Federal Code. That does

not represent its whole oontribution, because many sections

which we do not draw directly from are parallel and# of corwse#

have Uieir inf luence.

k,. Longsdorer. 1 sbould like to add tnat in xio American

Law Institute Godo there are more than 200 sections on topics

that we cannot deal with# such as appeals# whIcL are covered by

ut-,A' Appeals rules,, vanue&, chante of venue, and things like

that.

The Chaiiiari. ls •t•,b• ny quet.on about 21(a)?

'1r. Lý"ltzofif. "Chore iz a m",oilxLA in 1i"0 P24. 'That Is

undoubtedly mant to be "solf-xinriminatlon."

Mr. Robinson. I don't know*

r, Longsdorf. I have seen "self-eriminationi teed as

much as '1 self-Lrc-imwinat ion."

Mr. Robinson. I tb14n that is sonethinj, for the Committee

on Form*

1r. CZ'ane. I think "self-inorimination" is the 6eneral

usage.

.r. 3eas•onood. If ho tootifies, he cen't be made to in-

crL•Inato blwsel;:. he •a•a be oross-examined. Any witness sub-

jects himseoi to aross-e7.a-iifat~on about previous convictions,

or an.ything olso. ;Thy should ie give up als privilege against

self-incri•aina tion?

il. Longsdorf. 'Wells i,0r. Seasongood, you 4II have to deal

with ie arn!e of cross-examination on provious convictions when

you get into the evidence rules.

•,r. holtzoff. Is not the last clause surplusage,? Tat
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tion.

1'ro Season1ooO. It depends on what kind of rule you have

and how he testlfoes

Mr. Longsdorfe Of course, if he t estifies, he is subject

to cross-eXamination*

ror 1ioltsoffe I move that we strike out the second sen-

tence.

tir. Robinsone is that sentence from the A.LI. Code?

kr, Longsdorf. Yes. I can read that if you wish to hoar

it.

hro. Lasongood. It is atirely ambiguous in this form.

A- Wiairr"•, All tioso in favor of the motion to strike

Oi la sa dst="Lce seq Aje; thosv opposed, No0 The motion is

carried u•uanimously.

Eow P1*(b).

Mr. Holtaff*. I think that that is surplusane, and I move

to strike that out. i think that is something entirely in the

diseretion --

The C1.aixuan, It is permissive, but it is surprising the

number of Judges who never think of exercisiiZ the right, when

they really oould be helpful to corunsel on one aide or the other,
•. l~ongsdortV. That is the reauon why i put .t in.

mr. o1oltzoff1. Is there uiy magistrate who feela he is

without flat authority?

kr. i*uasion. . Lu my' 2tato tsey rarely do it.

"'r, On: )r,• •r',-,ho .LI Cod)(e has that in it,

'"ho C rMiirr* z And It wtrks 'or both tho Goverxuent and

the defendgnt. It is scmet.inL that givos e.the." side the
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right.

Mr. Rtbinson. In line 9. is that possible -- to keep all

witnesses separate from one another' If you had twenty wit-

neosee, could you put them in different rooms?

The Chairman. You might put them in difforent corners and

have somebody watch them. They manage to do that pretty well

In the Fzjgish courts.

Mr. Robinson. That does not mean they are separate from

one another; they are Just separate from the witness.

Mr., Crane. You can pla ce them saeparate f rom one another.

You would be surprised how they copy one mother's stories.

The Chairman. You could have ten of them in one room with

an officer there to tell them not to talk to one another.

Mr. Crane. It only says *may"; it does not say "you

must." There comes a time when the other witnesses repeat what

the first witness has said.

Zia Chairman. Is there any question on (o)?

Yr. Medalie. The word "prisoner.* The defendant is fre-

quently not a prisoner.

Mr. Youngquist. It should be "defendant."

Mr. Iloltsoff. "Except the defendant."

Mr. Seth. And the last olause, "The Government witnesses

may be cross-examined by counsel."

Ur. Holtsoff. What is the necessity or need of (a)?

Isn't that obvious?

Mr. Seasongood. Before you get to (a), isn't that a

matter for agreement by the Style Committee?

Mr. Crane. If you are going to say anything, you had

better complete It.
I
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22 NXr. 14.ssion. Suppose a defendant walked out of a prelim-

inary eaidnatlono Is there any reason why you could not con-

tinue?

Mr. Longsdorf. I suppose the sole reason Why it is so

worded in the A&L.Is Code is that the preliminary examination

is really brought on by the Government# and the draft5men of

the A*LoI. Cod* thou~hto of course, that the Government aou1d

examziie U.Ls witnesses and that it was not necessary to say

anything about it -- just extend an equal privilege to the

defendant; probably something of that kinds

Thes Chairman, On (a ), I think that point in well taken

for cross-examining his own witnesses.

Mr. Iioltsoff, (o) might be deleted entirely. I do not

see that it serves any useiul purpose.

Wr, Longsdor:C. iould you put in the words "al Government

WituLesseu M?

mr*r Holtsoff, it seems to wo that that go*s vd thout say-.

ing. That is srcb ably regular procedure in examining witnesses.

I move that, we strike (o) out*

C 4~airw~au i. ýu not Wiln i L adds nueh.

mr., Glueeko I second tae motion.

ýr. Crane. Nhy not leave iti "All witnesses subJob t•o

prelimLiary exanlnvA tion Ail be crosa-ozmned by the defendant"?

LW,. iAoalle. I taii~i you ouht to keep it in. You must

define the tunctlon3 of the magistrate, becazse if the magis-

trate thik*s that all -e le supposed to do is find out if sme-

one omriitted a orin;e# and he a tops there# he is not doing

Tendefough*

the Chafrwant May we not strike frnu the word "defendant"
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Mr. Crane. '"And the witnesses against him may be examined

by him or his counsel*"

Jr. Youngqulst. Why not say "may be oroas-examined" and

strike out "by defendant or his counsel"?

Mr. Holtsofo. well, Isn't that Implied?

Mr. Longsdorfo I donft think anything is implied by the

Code,

Mr. Dession. is there not still a minor defeat here? fle

is supposed to be present, ut if 4ue voluntarily absents him-

self is there any reason why t-e preliminary hearing should

have to stop?

Mr. Holtzoff. We permit a defendant to absent himself

from trial. Ve certainly should not make examination before a

commissioner more rigid than we do at trial.

Mr. Seth. Why not have it read: "The defendant shall have

the right to be present at the examination of all witnesses"?

Mr. U-1oltsoff. Yes, that 411 take care of it.

The Chairman. As I understand it, we want the defendant

to cross-examine Government witnesses.

Mr. Seth. "Cross-examine witnesses against him."

re. oz'oun6quit. # omeilmbs 4 defondant puts on his own

0witnesses at a preliminaz7 liuarir,.

r. Crane. "The witnesses against him." "Cross-examine

the witnesses against him."

Mr. Youngquist. What about the Government's right to

oross-oxamone witnesses for him? I am wondering whether by

giving the defendant alone -- expressing the right to the

defendant to cross-examine, we might by implicatlon exclude the
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25 is look at the complaint to see If it charges a crime, and see

if the witness so testifies as he did in his deposition and bills

and say, "He has got a case; don't waste my time."

rý. Seasongood. Uany of them just believe the oop, and

that is the end of it.

Mr. roltsoff. I think (a) covers that point. It says

"The 'United States may call witnesses."

Mr. Medalio. That is about calling the witnesses.

The Chairman. In line 3, after the word "examination,"

put a period* Let it say, "witnesses may be subjected to

cross-examinat ion."

Mr. Medalie. That is all right.

Mr. Holtsoff. "Such witnesses shall be subject to cross-

examination*"

Mr. Medalie. In (a) you still use the word "prisoner,"

Where did that Britisism come from? The British call every

defendant a prisoner.

The Chairman. Make that "defendant" instead of "prisoner."

Mr* Vedalie. Do you want to say in (a) "All witnesses in-

eluding the defendant"?

3 Mrs Robinson. You will Is ve to have a new title: "Calling

an Examiiation of All Witnesses."

Mr. Crane. I prefer to leave it as it is in (o) and just

state the fact that the defendant may be present and cross-

examine the witnesses.

The Chairman. We all agree on what is meant. Suppose we

leave this to the Committee on Style -- (a) and (c).

Mr. Crane. I do not think it needs much alteration; I

think it reads pretty well.
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The Chairman. I think so.

Mr. Holtsoff. Mhaat is all right.

Mr. Longsdorf. That is all right.

The Cbairman. To that acceptable?

Mr. Holtsoff. Yen.

The Chairman. (d).

Mr. Longrdorf, Fow do you propose to combine them?

The Chairman. We will let t1he Style Comittee decide

tha Le

Er. Longsdorf. All rifAht.

The Chairman. Pl(d).

VX. Crane. "If from the testimony heard." I think

"heard" might come out. The magistrate might not have heard

anything.

Mr. loltsoff. The word "testimony" U, limited to oral

testimony.

Mr. Cr'ane. We could say, "If by the evidence it appears.*

Mr. Modalie. Or "If It appears to the magistrate."

Mr. Crane. "If by the evidence It appears that the magis-

trate is satisfied."

•r. Wedalie. I think that is the language usually used.

Wr. Longsdorf. I think that is better language.

'Me Chairman. "If by the evidenoe the magistrate issatis-

fled that the offense has been committed under the laws of the

United States ** *

Mr. Madalie. "District Court of the United States which

by law has *ognizance."

Mr. Seth. The offense may have boon committed in one
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27 place, and the hearing held in New York.

1w. H41tzoff. But there would have to be a removal pro-

ceed inr.

I think that clause is surplusage.

The Chairman. "To the District Court of the 11nited States

which by law has oognizanoe."

Mr. Longsdorf. We have a remnant of that conformity rule

in Section 591, and the rule for it ought to come out, and the

only way to take it out is to take it out by words in these

rules, otherwise you will have forty-eight different kinds of

prellminary proceedings in the Federal courts.

Mr. Holtsoffe I am just referrIng to this clause in line

19: "which by law has cognisance of the offense."

I appreciate that Section 591 is a very old statute and is

rather ponderously framed. Do we want to perpetuate that?

Yr. Youngquist. Would it be enough to say "have the

prisoner answer to the proper District Court"?

Mr. Medalie. Four times in that division you have the

word "prisoner."

Mr. Longsdorf. Yes, that ought to be changed eaoh tims.

Mr. Holtsoffe. As a matter of f act, all you need to say is

"Hold the defendant to answer."

The Chairman. Unless the defendant gives bail.

Mr. Ctane. You could ]save it to the District Court.

The Chairman. U3ns as there is objection, the words in

line 19, "which by law have cognizance of the offense," will be

deleted, an-d it seems to t:e we can shorten the next line# 20.

Mr. LonGsdorf. If you take that phrase out of theretwe

ought to qo back and take it out of this other section over
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Mr. H0ltsoff, I suppose the Style Committee can take

eare of that.

The C*airman. In which lim?

S•Mr. Legsdorf. In line 8, Rule 20(b), that very language

was Inserted at the suggestion --

Mr, Robinson. That was left out. You suggested it be put

in, but we left it out*

,ir. kedalie, May I eall your attention to the fact that

in 20 we have the word "prisoner" many times?

Yr. Tloltzoff. "Custody" ought to be "custody of the

marshal," ought it not?

ar, Crane. That is the only one he can be committed too,

Mr, Holtsoffo I don't suppose you need it,

The chairman. Can't we shorten line ?0 and say, "Inless

the defendant is admitted to bail,"?

Mr. 4Lellan. "Uhless he gives ba lt,"

The Chairman. "Unless the defendant gives bail" is better

yet; "and shall commit him to oustody unless the defendant -- "

mr. Mciellan (interposing), "Unless he gives bail,"

a,. iedalle. Have we a substitute provision Vor "fixing

bail' ?

lar. Longadorf "Unless ae gives bail," That will do it.

The Chairman* "Unless it appears that no offense was com-

m itted cr there is no probable cause to b eli ve the defendant

guilty, he shall be discharged."

1r. 11oltzoSf. I suggest ohanging Lhat around a littlev

Because the wa7 this iu pirased seims to put the burden of
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29 proof on th defendant. I think that it ought to read:

"If it does not appear that an offense was cotmnitted

or that there In probable cause to believe the defendant

guiltyp he shall be dischargod."

That would shift the burden of proof onto the prosecution.

Vr. Youngquist. How would it be to put a period instead

of a somloolon a&tor the word "bail" and say, "otherwise he may

be discharged"?

ho. rtlOtzoff. There might be a questiona s to *at it

refers back to.

la,. YOUniquist. It zrefers baik to the sevo.•al proposi-

tions: Is in custody or gives ball.

Mr. lloltsoff£ GranwAtioally# the word "otherwise would

refer baok to the last phrase, "unless he gives bail." I think

jv. iai a 6raaiai4L~al d ifoultq, t~aeri.4 ~. otu

r. •eungquist. Possibly you have. I have It so out up

hers, I cant tell.

i. Eoltzoff. That Is vhy I am streSsing: "If it does not

•,-W'• .Uat an fforats as ;,au11Wtbed or Uvt there Is probable

causes"

x3*. y'.iellan, You want an "and" for that "or" there.

Yr. Glueek. In either event.

• 4* 1e2lan. 1, it does 11' appea" that aa offense was

corirltted.o

ur. Holt8off. "Or that there is not probable cause to be-

lieve that an offense was coxiittod."

N;r. ýV;chaler. e O. It "%ould be "aad." 1Oth have to ap-

-r. roltzoff." That ouLt to be "and." That is right. I
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can see iI now*

mr. * rane. "If it appears that no offense was committod.'

Mr. Uo9ellan. If It does not appear, then an offense was

oommi ttods

Mr. Holtsoff* It should be "or."

r. (ounS&quist. Are we starting that out "unless it

appears'Z

Mrs x4dellano It is still "andd"

Mr. C rane. I think it is "and," beoause if it appears

that no offense was committed you don't need anything more*

Mrs L1ueok. He is changing it, He says, "if it does not

appear, "' 'ohioiA 3akox it. Paiids' LoWk ow~iU oub msust th~en be

satistiedo

I would like to Inquire of soiebody vi~i its --

?4, EfRiUnaofl S&LriLe out. "'other." "If it. acoea noto ap-

poar UAt an offense was co=a1ited and h•but thire is probable

cause -Q 4b6lieve UO d•fornd'Eu-k t-ii•."

U Li_ L'uk~4t. LUat. .jou oliur.f in, liab 15 "The mzagia.trate

"iUS a . .4 :2.Lab' " ou " if doei not appear.

I a4;xno crixinal speCialist# but 16 thin]. pro'bably it Is

more accuj~ata to say, "I: it czpa•rs," rather than, "If he is

TeAtt 1inov wo1th•er -o ',.s to be saLtsril, if there Is

riot a iforeneroe between "appears" ard "aatinfled." Anyway,

you have got to bo conxistaTot abovt tt ane do it in both

places.

The Jhairman. That Is what maker me favor t'r. Younc-

quieterS-Vot~n "Othrrwie Ie rziuld be d!"chnr-ed."
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ir. U4 Ee.ehnlv. Yes, I taink Lhat is suffioient.

;;r.. Seaaongood. I am makirn tho point that In line 15

$ou change it to say, "If the magistrate is satiasiedewt and I

think it Is probably more aecurate to 3ay, "If it appears to

the Ma4.3ttate."

Mr. Holtzoff. roos not the word Osatisfiod" apply a

heavier burden than the prosecution should be required to bear?

lMr. Vession. Probable cause is the only teau involved

here.

rhe Chairman. I'T'at suggestion origUiated with ITrv Med.•4io.

?1, V-dallo* Yes. I don't know what the ward "appears"

mesas Sn the law.

!1, eikb . 'T ll, If 11 LLt..u o himl that Is -tiat It

-ro. Lonegdorf . "If It sIxara" came out of the A.L.I.

Code.

Nr ~'.Iedallo. lastead ol' a •iyng it in t erms f the magis-

rat.e, it could be stated impersonally, First of all, you must

establish, by e•ridenoe that a eurine hAs been commi!tedv

The Chairman. "Tne evidence shows."

Mr. Medalie. Secondly, there mtwt bo sufficient to

establish probable cause, and that Is not intebrs of Wae

magistrate. For oexample, take an oriinary question of f aot in

a jury trial or then a ease is tried by a judge without a jury.

You do noi state that a caose Is established if the judge or

the jury 1.s satlsfied that such %nd such a fact is a fact. A

case Is Ostablihed if the facts establish the case.

M4r. 3oltsoff. Wihy no:* say, "If by the evidence it appears,'"

without saying "The magistrate."
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The Chalrman. "If the evidence shows"?

Mr. Ui4ltaofC. Yen. "If the evidence shows."

Wro Crane. "If the evidence shows that an offense has

been comimttedo.

0h,. Giueck. I would like to ask a legal question here.

Suppose the defendant appeals right after the preliminary exam-

Ination, otn the ground that the evidence does not show that

there is probable cause?

Mr. Modalie. He can't. Ilis only toot is by habeas corpus

o lack of Jurisdiction.

Mr. Glueek. Suppose unlder habeas corpus he does it.

Mr. Holtsoff. By that time the District Attorney could

take the case before the Grand Jury and get an indictment.

iýro .4ueck, Ahat would be the issue before the Court?

Row much more would be required?

Mr. Crane* Prima facie.

14r. Medalie. though to satisfy anybody.

Mr. Mclellan. Some substantial evidence is all that would

be required.

Mr. Crane. You seem to make a distinction between proving

the offense before the magistrate and probable cause that the

defendant committed it.

Mr. Q•lueek. We do not qualify the offense part with

"probable," do we?

Mr. COme. Wo0 but on the whole evidenoe, whether the

crime has been committed or the defendant committed it -- on

the wholeevidenoe, a prima facie case# it appears that the defen-

dant is guilty of committing a arlme, then you hold the prisoner

for the trial.
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on the unc~rroborated testimony of his accomplioe or his umoor-

roborated oonfession, but he may be held to answer on the un-

oorroborated evidence of the accomplice or an the uncorroborated

confession#

Mr. Oluesk. In what kind of case can't a man be convicted

on uncorroborated testimony?

Mrs Modalie. In Now York we have a statute providing for

that*

Mr. (luook. That does not apply in the Federal courts*

Mr. Crane. In murder in the first degree I think it is

followed in the Federal aourts. In murder in the first degree

the death of the viobim must be proved by direct evidence.

There can never be any question about the death of the deceased--

the death of the person alleged to be dead; that must be proved

by direct evidence.

There is a distinction$ but I don't know that they have

made a distinction before a magistrate or a prima facie case*

that you fi!rst have to prove from p1o itive evidence that a crime

has been o~mmitted and then that the defendant w as probably

guilty of sommitting it. You do have that distinction when it

comes to the arresting police officem Any of us can arrest a

person who Is committing a felony, but we have to prove there

that a felony was committed; if we do not, we are In trouble.

But a police officer can arrest on the probable cause of the

commission of a relouy -- o" the defendant doing it. He has

Got this discretion* I may be wrong about it, but I never

knew it -- if the evidence shows that an offense has been com-

mitted and there is probable cause to believe that the defen-
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dant oommlQted it* If there is golne to be that distinction,

I don't tht.nk we mean that by that 3anguago.

Lhe. Xdalie. I think we do, Judge, aid again I go back

to tay 'New York examples. In New York, by statute-- and You

know I have argued such caose before you when you were on the

bench -- one can't be convicted on the uncorroborated testimony

of an accomplice.

Mr. Crane. Right.

Mr. Medalie. The crime may nevertheless be proved by the

accomplice before a magistrate. That is not a method of *on-

vioting a man, but the testimony is sufficient to establiah,

for the magistrate's purpose, that the crime has been com-

mitted.

Mr. Crane* That is my point.

Mr. Medalie. A magistrate may in his discretion say,

"There Li no use of my holdinxý; this man, because you can't

have corroboration of the aeoomplico,"

!V., Crane. V-y point is whether a prima face case is

made out.

Mr. Medalie. Judge, the sa thing applies to your

eorpus del~etl ease.

Mre. Crane. I think it is Just a question of language.

I think it means this, and I think we are safe in saying this;

that when he appears before the magistrate, a crime has been

conmitted, and the defendant is probably guilty of cmsmitting

it. Using "probable cause" in there, you have something in

there that makes a distinotion.

Mr, McLellan. If there is probable cause that this man

has commiitad a crime, then you have got It.
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appears from the evidence that an offense has boon committed

and that there is probable cause to believ, that the defendant,"

and so forth. Won't that cover everything you want to say?

Mp HOltaoff: That Is preatioallyw hat we have now*

What we have noe is "If• the evidence shows that an offense

has boon oOimitted against the laws of theU Mnitd States# and

there is .- "

Mr. G0lu.k. Why not ]ave out the iZrstt part and say:

"If there ts probable cause to believe that the defendant Is s

committed an offense against the laws of the United States"?

LW. COrsa. That tdkes care of the mhole thing.

Mr. Modalie. iHow does that compare with. the Institute

provision?

Mr. Crane. "If it appears upon the evidence that the

defendant has committed the crime charged*" How is that?

Mr. UcLellan. Yes.

Mr. Medalie. The comment says that Subseation (d) is

taken from 54 and 55 of the Law Institute Code of Criminal

Frocedure•a

Mr. Longsdorf. Shall I read the Law Institute on that?

Mr. Misdalie. May we have road, Mr. Chairman, the Insti-

tute Code proviaions?

The Chairman* Yeso

Mr. lsongsdorf. Section 5L of the A.L.I. Codes

"Aifter hearing the evidence and the statement of the

defendant# in case he has made one, or his testimony, in

OasO ho has testified* if it appears either that an of-

feons has not boon conmitted or that, if oommittod# there
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in no probable cause to believe the defendant guilty

threcsf, the magistrate shall order that he be discharged."

That Is 51h,. Then, the positive of that comes in 95:

"If It appears t1bat aay offense has been comuitted and

that there is probable cause to believe the defendant

guilty thereof, thc magistrate shall hold him to answer,"

Mr. O(ueck. lay I interrupt there? That means, an I

understand it, that if the magistrate has doubt, either because

of f acts or law, as to whether an offense has or has not been

oomuitted, that dose not cover that situation, does it?

Mr. E1ltsoff. Of oourse, if he has any doubt, this being

a preliiminarly hearing, he should not hold the defendant,

Mr. Gluedk. This says, "If he finds an offense has boen

eommitted.* That means he must; there Is no probability or

possibility about that.

Xr. Longsdorf. I be& your pardon. As this reads --

Mr. Dossion. I think there is a very real distinction.

I think to eliminate any question of whether we should try to

change rules, we should use one familiar rule and stick to it.

hy not say, "If there is probable cause to believe that

an offense has been oommittod, and if ther is probable cause

to believe that the defendant has committed it"?

The Chaiirman. Why can't we not do what Mr. Oluoek says and

combine the two?

Mr. Dossion. Someone might argue that probable cause on

Issue No. 1 plus probable cause on issue No. 2 is an inference

on an infoeence and that it is not good enough if you combine

the two.

W4. C;-ane. "If there be probable cause to believe that
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the of fensý charged has been ecomitted."

Ur* Y4onnquisto As are aruinn6 from the well established

distinction between a showing end an offense. It must appear

that an offense has been committed,

There need be for the purpose of binding him over only a

showing of probable cause that the defendant committed it.

That is the distinction that was recognised by this language

here and a dintinction that, I think, should be preoerved.

Pr. Crane. If a man comes up and says, "A man stopped me

in the street and robbed me of my pocketbook," there is Just

as much question whether that happened as there In whether the

man did it himsel&. It may be a question of ldentifloationv

for the purpose of putting the fellow in Jail. There may be

grave doubt as to whether wxy crime was committed at all.

Mr. Youngquist. Take murder, for instance, A dead body

is found, and the circumstances are such as to make It oonolu-

sive that it was murders. You may not be able to prove eonclu-

sively who did it, as you would have to do on the trial.

There is a great difference between the finding of guilt and

the finding of probable cause that a man committed an offense-

probable casuse to the extent that would warrant binding him

over for investigation by the Grand Jury.

Mr. Crane. Suppose there were two persons in a room, man

and wife. She threatened to commit suicide. She is dead# and

the pistol is found. The man is arrested. He is charged with

murder and is convicted down in Nassau County. He appeals it

to the Court of Appeals.

What are you going to do? He s ays that she committed

sucide, and he so testifies, but he is convicted of murder in
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the first ogre*. If she did oomniLt suicides there Is no

crime. It is all one. I think what we mean here is Just

this: that if there is a prima facie case made out of crime

committed by the defendants, he is to be held.

Mr. Holtsoff, In that case should not the magistrate bind

the defendant over, even though he is not absolutely convinced?

Mr. Crane. Oh, there is no question about that.

Mr. Modalie. Or you ean go further than that. A

palpable liar by prima facie evidence charges the defendant

with commission of an offense, and in his false testimony,

which nobody in the magistrate's presence is willing to be-

lieves covers every element that constitutes a *rim*e It Is

the duty of the magistrate to throw that case out.

Mr. ljoltsof., If he does not believe that testimonys yeos

Mr. Crane. In the strikes of the Brooklyn Rapid Transit

Company, James Quigley, siding with the strikers, discharged

them. The railroad had stenographers in court to take down the

testimony, and the Appellate Court removed him from the bench.

He was removed from the bench because he simply said he did not

believe the testimony and would not hold them. It was his duty,

although he did not believe its to hold them. They removed him.

Mr. MoLellan* Wasn't that an the ground that he did be-

lieve them but said he didn't?

Mr. Crane. No, it was on the ground whether he b elieved

them or not. A prim facie case had been made out, as Mr.

Modalle says, and he should have held them.

Mr. iedalie. I had a similar case for removal in the

First Deportment, not the Second. I could not remove them on

the grouný that they did not believe the prima facie case, but
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on another ground. In other words, the Appellate Division,

First Doeptment, does not agree.

Mr. Soasongood. I think this must have boon s tated in

standard textbooks and introduced.

Mr., Mbdalie. The Institute Code has the two alternative

provisions that have been read.

Mr. Q).ueako As to the first, Up. Medalief if I reosll

oorrectly, they did not qualify the offense part with any

matter of probability; they just say an offense has been

cotmmi tted.

Wr. Uedalie. An offense has not beon committed.

Ur. Glueock. Or has not. That Is a differort wq of

7 stating it,

Mrs. Mdalie. If not oumitted, then there is no probable

cause to consider the defendant guilty.

Mr. Glueck. They do not use the probability item until

they come t0 the defendant.

Ko. Wohslero. Jven though the statutes do not use the

probability item on the commission of the offense, as a matter

of simple logic the probability item is the crucial item, and

it ou*ht to be, because if you have a case of conflicting emnenoo

as to whether the crime was committed, that ought to be deter-

mined by the magistrate on preliminary haring.

Then, it seems to me, we ought to depart from traditional

language. Therefore, I think Judge Crane's proposal is right

and that the draft should appear that way.

Mr. Medalio. I think we are departing from fundamental

criminal law, and we ought not to depart from fundamental

criminal la* on this point. That has boon a fundamental ofBud -
long our law all the time; it has never been changed. in other
flu

1t45 words,9 we are changing the law.
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Sup. Ct. Mr. H ltzoff. I am not so sure.
Advisory

Mr. Wechsler. We are changing the checks, but I do not

thifk we are changing" the law that will apply.

Mr. Mr, dalie. I think so.

Mr. Holtzoff. I am not so surn that we are changing the

law thAt would apply; because if you present before a United

States comiAssioner enough evidence showing that a crime has

probably been committed and that the defýýndant has probably

comnitted it, I do not think the commissioner would be Justified

in discharging the defendant.

Mr. Me~ellan. When he does find probable cause thv t the

defendant committed the crime with which he is charged, he has

covered everything that he needs to cover.

Mr. Holtzoff. I think so.

Mr. M&&mllan. After all, when you get it stated in a

nes-:ative form you have to savy som•ething different.

Mr. Wechsler. The evidence in the preliminary hearing

is to sihow thtt ther-e is a substantial complaint or, rather,

that the complaint thpt is filed rests upon substantial grounds.

Probable cause is the languar-e that designittes substantial

grounds, and that is all we al'e concerned with.

Mi. edalie. Probable cause has always been used in con-

nection with the defendant's coniiection with the crime.

Yr. lioltsoff. Aren't you stating the New York rule rather

than the cotiimon-law rule?

Mr. ;;echsler. Liost of the statutes say as Mr. Medalle

says. They do contain this verbal differentiation between

showi g t1he commission of the crime and probable cause to be-

lieve th t ¶he defendant comriitted it, but I ha,;e always felt
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that thrt wa simply a traditional differentir tion. These

statutes coipy one another in thie sequence of development, and

I do .ot believe as a logical matter the differentiation is

tenable, whether the statutes menn wha~t they say in pointing

to such a differentiation. This seems to me to be a place

where in a very mInor way we can clfrify what is traditional

2 confusion in the law, and I think we ought to do so.

Mr. holtzoff. Does not thnt bring us back to the sug-

'eSti un --

The Chairman. Have we progressed to the point where we

ar'e willing to vote on whether we agree on the substance of this

proposition, namely, thnit the issue of probable cause shall

ajjCly to the commission of the offense? Are you reidy to vote

on that? Oecauso until we are, we cannot frame a rule.

All those in favor of the lawbeing stated in that form,

say "aye"; opposed "no". (Futting the question.)

I thZ:k the ayes have it, with two votes in the negative.

Mr. Young quis. On that one I should like to have my vote

registered, becausa it is a violation of the standards of prac-

tice.

Mir. i'edalie. Mine, too.

T"he Chairman. Both ar'e registered.

Mr. Dession. Do you feel thnt thia would be changing

the practice or neroly the sta ement?

IiD,. Lddalie. I think it chan ces the law.

Mir. 7*ssion. I want to differentitte between the way

you tJink the New York statiement is applied before magistrrtes

and on habeas corpus. '..oul*1 t I a than e It or not?

Mr. Modalie. No; in New York, on habeas corpus you must
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prove thrt the offense has been committed and that there is

soirething im the way of evidence to indicate that the defendant

probnbly committed it. That is the New York test.

Mr. Heltzoff. Before United States commissioners you do

not make out as much of a case as you would do before a magistrate

in New York City, I think.

Mr. Medalie. Before United Statues commissioners you do not

do anything; and if we try to put down in a code or net of rules

what goes on before United States commissioners we would put in

a blank page.

Mr. Crone. We are Just dealing with our own difficulties

here; actually there is no difficulty. In any United States

court the difficulties we are making here for ourselves do not

arise at all. But when you get this case before you and are

h- aring it, no matter where you are as a Judge, the whole thing

cones down to thla: HIas it been shown prima facie thet the

defendant has committed the crime with which he is charged --

larceny or stealing of some kind.

Mr. Gieuck. Suppose some one raises the issue that this

is rt a crime because of the le al interpretation of a statutet

Do they ever raise it that early, in real life?

Mr. Holtzoff. They do not, before United States commis.

sioners. I am not sure what the practice before magistrates

is.

Mr. Wechsler. I think that in that event the magistrate

should holdi the man for determination.

Mr. Dession. Yes; but I should like to know what the

policy should be.

The Chairman. We have to express all views on the matter
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back to the Reporter, to give us a fresh start tomorrow morning.

Because my draft has been so marked and re-marked that I cannot

decipher it very well.

0r. Wedalie. Before you vote on that, there is apother

provision or element in the Institute code which we left out.

A man may be charged with one offense and the evidence may

show that be committed another. Even under code tate prac-

tice he may be held for the other offense.

Mr. Youngquist. That is here, George.

Mr. Medalie. Does it use "no"? The code uses the

words "any offense"* In other words, it need not be the

offense charged.

Mr. Olueck. Must it be an offense of the same nature,

or comprehended within it?

Mr. Eoltzoff. Oh, no.

The Chairman. Someone attem~nd a few minutes ago to

restrict this to the offense that has been charged.

Mr. Wedalie. Oh, no; that is not even the practice in

the various States.

Mr. (lueck. Suppose a man is being examined for

embezzlement, and it oomes out thot he committed a murder?

ir. Holtsoff. You can hold him.

Mr. Glueck. You can?

Mr. Holtzoff. Surely.

Mr. Qedalie. It is an extreme case, but you can hold

him.

The Chairman. Gentlemen, tLis is getting too complicated.

I think we should refer it back to the Reporter.
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Can y.ou have it for us by tomorrow or perhaps the next

day?

Mr. Robinson. Yes.

Mr. Olueck. Let me ask the Reporter to find out for us

what phrases are generally used in the State statutes.

Mr. Robinson. Yes; we will do that.

Mr. Longsdorf. You can find them in here.

The Chairman. May we come now to Rule 21 (e)?

Mr. Kedalie. That is the established, business-like pro..

cedure.

The Chairman. Why do we use, in line 29, both the words

"bonds" and "recognizanoes"?

Mr. Holtsoff. They are two different things. The

bond is signed only by the surety, and the recognizance is

signed by both the principal and the surety -- no; I am wrong.

Mr. Youngquist. As I understand it, a rec gnizance is

signed by the defendant.

Mr. Na&ellan. And sometimes he is recooized without

signing anything.

TheChairman. It is done orally very often in court.

Yr. M&,ollan. Yes.

Mr. Youngquist. Elsewhere in the rules you will find

the word "undertaking" alone used.

Mr. 1loltzoff. It should not be used.

The Chairman. The point I make is thnt if we use the

phrase "bonds or recognizances" in line 29, why should not we

use it in line 30?

Mr. Holtzoff. I guess we should.

Mr. Seth. Do you mean recognizancee of witnesses?
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The Chairman. Yes.

Mr. Seth. witnesses are not usually put under bond.

The Chairman. I understand they did. You do in the

State court.

4Mr. Holtzoff. Witnesses ar'e sometimes put under bond,

and for failure to give bond they are committed.

11r. Seth. That is right.

The Chairman. Shouldn't we insert the word "bonds"?

Mr. Seth. That is right.

Mr. Kedalie. No; you do not need it: "together with

the originals of bonds or recognizances of bail for thede-

fendant" -- you do not need "prisoner" -- "and witnesses".

The Chairman. Are there any further suggestions?

Mr. Longsdorf. You want to take out all after "witness-

es", don't you?

M-. Medalie. No.

,. Seth. &,apear or testify".

Mr. Longsdorf. Yes; "a. )esr or testify" will do it.

The Chairman. Are there any further corrections in

21 (e)? If not, all those in falor of the paragraph as amended

say aye

The riotion was carried.

The Chairman. Rule 21 (f).

Mr. Holtzoff. It seems to me that (f) is unnecessary

and should be stricken, for this reason: (a), (b), (c), (d),

and (e) set forth what the procedure shall be. Therefore,

(f), which says thnt the Sta;,e procedure shall not be followed,

becomes surplusa,-e.

Mr. Prane. I do riot see what we want (f) for.
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Mr. Ledalie. I do not think we need it.

Mr. Longsdorf. I am pretty well agreed to that. The

only reason I put that in is because we are endeavoring to got

rid of the statement contained in 591. If we have done that,

we do not need this.

Mr. Holtsoff. I think we have done It.

The Chairman. It might be the first paragraph in our

annotations; it wight be very good as a note.

Is there a motion made?

Mr. Holtzoff. I move to strike out (f), and to make it a

part of the annotation.

The motion was carried.

.he Chairman. Now we come to Rule --

Mr. Longsdorf. But I want to put in a word there. I

do not think that our commas should contain asseverat.%)ns of

law. It ought to be-n-A5,•-.* 1.n the form of a note 9*g

what we will do.

The Chairman. Yes; that is understood.

Now let us consider Rule 22 (a).

Mr. Robinson. Mr. holtzoff worked out that rule at the

last meeting.

Mr. iAoltzoff. Rule 22 (a) contains the provlsin about

when a sumzuons shall be issued. It is substantially in the

form a&;reed upon at the last meeting.

Mr. Xongsdorf. Should iot some of these comiissioner

warrants re,!uire approval by the United States attorney?

Mr. lioltaoff. The law does not require that the United

States attorney alprovo the warrant, but that the departmental

practice forbids an arresting officer to file a complaint
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unless the UnitedStates attorney first approves the complaint.

But that in a matter of departmental practico rather than any

statutory requirement.

Shall I go on?

The Chairman. Are there any suggestions with respect to

(a)?

Mr , Wechsler. I should like to ask a question.

Mr. * edalle. In line 7 you use the words "service to

the marshal or some other officer". It is sufficient if you

say "to an officer authorized by law to serve it".

Mr. holtzoff. I think that is so.

The Chairman. "To an officer"?

Mr. ioltsoff. Yes.

The Chairman. Do we use others than the marshal, as a

matter of fact?

Mr. oltzoff. Yes; we do. For instance, invoetig-ating

officers like F.B.I. arents or narcotic agents will file a

complaint and get a warrant and serve a warrant.

Mr. Wechsler. Mr. Chairman, I have forgotten the point

of the proviso for directions by the court. You are dealing

with cases before a committing magistrate, in the first sentence.

How would you et a direction from the court?

Zr. Longsdorf. This covers both cases.

Mr. Youngquist. "ere is the langut e we suggested at the

former meetiLng:

"A sumions in lieu of a warrant may be issued by the

committing magistrate or by the clerk, upon the order of the

court ."

I tAi#k that explains it.
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Mr. HItzoff. In other words, the committing magistrate

should not have the right to issue only a summons when the

United 3tates attorney requests a warrant. That 19 a privilege

which should be reserved for the court.

0iat is tUe thought back of this.

Mr. Weehsler. I understood the point about the United

States attorney; but Mr. Youngquist has answered my thought

about the 0ourt. It refrs to the clerk, rather than zo the

oomu:itting magistrate.

Mr. Youngqcuist. I am wondering if in lines 4 and 5 the

attorney should not be mentioned Lefore the court. "If the

UnitedStates attorney" -. should it read this way?

"If the United 3tates attorney so requests or the court

so directsO.

Ulll not the matter come up before the attorney, first,

in poiit of time?

Mr. Holtzoff. I think you are right.

Mr. Youngquist. And should not the attorney be mentioned

first, in the normal sequence of time? Is there any objection

to that change?

Mr. lechsler. For the committee on style, Mr. Chairman,

would not the second sentence be adequate as a proviso to the

first? There would be a comma after "warrant" in line 4., and

it would reado

"Unless the United States attorney requests or the court

directs thd.t a summons be issued instead".

The (,ha4rman. That meems good.

Mr. Eoltzwff. Yes.

The 9hairman. If thtre in nothing further on 22 (a)
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we shall to 22 (b).

Mr. Uoltzoff. 22 (b) merely deals with the form of the

warrant and with the form of the summons, substantially as

agreed upon at the last meeting. It is very largely formal.

The Chairman. Are there any questions? If rlot, we shall

move on to 22 (c).

Mr. Medalie. There is one trouble with 22 (b) (2):

When the summons Is issued by a committing magistrate, is his

a court? Is the sumnons to be in the same form as the warrant?

Provision is made that the warrant shall contain the name of the

court. Thesummons is issued by a committing magistrate and

cannot be In the name of a court because he is not a court and

does not hold a court.

0 Mr. Holtsoff. But perhaps in line 24 no harm would be

accomplished if we just leave out the words "contain the name

of the court and".

Ur. Crane. I do not get that. Why shouldn't the summons

contain the name of a court?

Ur. holtzoff. Because the United States oommissioner is

not a court; he is only a magistrate.

Mr. Crane. It always has been limited to a court, I

think. He may not issue it as a court, but it has the name of

a court on it.

Mr, Madalie. Suppose he is presiding as a magistrate,

but not a oomtuissloner: If not a commissioner, nevertheless

he has cer'tain powers tmderthe statute; has le riot? He is a

State official. Let us say that Mr. La Guardia decides to

issue process for sorne violation of a Federal law in conmection

with defense work. He is the mayor, and he decides to issue
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process. lie iE not a port of the District Coirt for the

Southern District or the Brastern District of Now York.

Yr. Holtzoff. I do not recall whether coamissioners'

warrAnts cortain the name of a court. Do ycu?

Mr. )edalie. I do not.

Mr. lioltzoff. I do not think they do, either.

Mr. Medalie. Apart from thrt, you have other mag.istrates

who are not commissioners.

Mr. Iioltzoff. I th'ink all tlis can be cured by changing

line 14 so av to strike out the words "the neme of the court

and".

Er. Medelie. The warrant should have the name of the

court and also, if issued by a mar istrate, should have the name

of the magistrate.

Mr. Seth. That is right.

The Chairman. That you j.et from line 18.

Mr. Iioltzoff. But your point would be met by leaving out

the name of the court, in line 34.

Mr. Medalie. But I do not want to leave it out; because

it ought to be in, when you are dealing with a court.

Ur. 11oltzoff. The Chairman says that line 18 brings in

the name of the court. It must have the name of the court.
him

06 e might say, "B ring/bofore me", and sign it "John C. Knox,

District JUdge." But that does not give the name of the court,

which might be, let us say, the District Court for the Southern

District of, New York.

The (hairman. Line 14 says he must name the court or the

committing magistrate.

Mr. Longsdorf. Is not the State magistrate, if he sits
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in connection with the committing of a Federal crime, a part of

the Federal court?

Mr. Noltxoff. No.

1r. Longsdorf. Does not the statute make him that?

Mr. Holtzoff. N•o I do not think so. He is not a part

of the Federal court. Ile is just given certain authority to

do a limited act. I do not thiink he is a part of the Federal

court.

Mr. Medalie. If my mayor should decide to issue process,

he would not do so by virtue of the Federal court. He would

do so by virtue of his own dignity and power, God bless him.

Mr. Olueck, The United States statute makes him a

magistrate, and therefore an arm of the court.

The Chairmano Gentlemen, what is your pleasure with

respect to Mr. loltzoff's suggestion as to line 14, "the

name of the court" -- the words which Ie says should be deleted?

Mr. Robinson. I agree with Mr. Medalie about that --

that we should not delete them just in order to get away from

the name or the comisitting magistrate.

The 4"hairman. Ve have it in line 18.

Mr. Robinson. I do ;ot think so.

The Chairman. It says "brought before the court"-- and

thus namet the court.

Mr. Wechsler. What would be the harm in putting in the

word "magistratel" after "court" in line 14?

Mr. Crane. Have you ever seen one of these summonses?

Has any one here seen one of them?

Mr. Dlueck. Yes.

Ur. Crane. Has evory one seen a summons? Have you, Mr.
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olt zoff?

Mr. £ioltzoff. I do not rdeall.

irr, Crane. I am asking how many members of the committee

have seen a summons. I do not think I have. I think they are

0 talkinf about something we do not kzcow much about.

Mr. Glueok. Apropos, I think we ought to have some of

these documents in here, so thnt we may look at them.

Mr. Crane. Yea; I think so, too.

Mr. MhLellan. Of course they are very common in

Massachusetts.

Mr. Olueek. Mhy not adopt Mr. Wechsler's suggestion, and

insert "magistrate" after "court" in line 14?

Mr. Crane. I do not think we should decide on things we

have not seen or do not know about. May we got one end find

out what has been done with a summons that has been issued?

Mr. RIobinson. I may say that when the original draft was

prepared it was drafted with a summons there; so we followed it.

Mr. Crane. I do not think we should decide on forms

until we see what forms are being used.

Ur. Seasongood. I t;.ink so, too.

Mr. Dession. I have seen a Federal form used to suit the

occasion. You put the caption on at the top, and you use the

usual form, and then you let it be served by the marshal in the

usual way, and you sit back and see what happens.

Mr. Medalie. I move that in line 14, after the words

"the name Of the court" there be inserted the words "or of the

magistrate".

The (hairmani. The committing magistrate?

Mr. Uedalie. Yen.
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The •hairman. The rmotion is to insert in line 34, after

the word "Oourt", the words "or of the committing magistrate".

Mr. Kedalie. Yes; "or of the committing magistrate."

UP. teasongood. If it is the universal practice to have

the name of the court, why strike it out? It i1 all the more

impressive with the name of the court.

Mr. Ioltzoff. I am Just reminded that commissioner's

warrants do rot have the name of the court, but they have the

name of the district in which the comrsaisioner is sitting.

Mr. Crane. Let us go to work and see about these things;

because we do not want to write forms based on sormet ing which

7 does not exist.

Mr. M&lellan. He sees a warrant, riot a summons.

Mr. Medalie. This is what happens in the case of a magis-

trate, whether he be the kind that you have in the city of New

York or in Chicago or In any other place where he is merely a

Justice of the poace. He has a lot of papers which simply say

"Justice of the ptiace" or "city magistrate of the City of New

York", or wbatever it may be. Ile has a piece of paper which

design& tes who and what le is. Hie does not simply tear off a

piece of paper and write out, "Arrest John Jones for bootlegging".

Mr. Holtsoff. Then it should not be the name of the

committing tnagistrate, but the title; should it not?

Mr. Medalie. Well, he does not issue it as a court.

John Smith, city magistrate of the City of New York, in issting

a warrant or, if you will, a surmnons, under section 22, does

not issue it as a co•rt. He issues it because he is a person

who, holding a certain office, gets the powers of a Vederal

con-in tting iagistrate.
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Xr. 'eth. Would it niot be vell to ceparate (b) into

"warrants -1-sued out of a court" and "warrants issued by the

cowmlitting Wutrate"? l.ou1 it ;.ot be better to plece them

i.n separate paragraphs?

Soltzoff. Very few warrants are issued by the court.

Mr. Seth. I mruic& where the indictment or written accusa-

tion is fIled in court.

Mr. Hioltzof f. here is a separate rule as to warrants

issued out of a court, upon a warrant or information.

Ur. Seth. This covers both of them.

The Wiairman. I thiink Mr. Seth's point is well taken.

At least Ln the first sentence we should deal with the warrant

out of a court; and then if we need a separate sentence to tell

0 whether the warrant issued by magistrates differs from it, we

can do that; and then the summons follows.

Mr. Seth. That is right.

The Chairman. Is that suggestion agreeableY If it is*

we can refer that back to the Reporter# for restatement.

Br. Medalie. All right.

7he Chairman. Very well; then we pass on to Rule 22 (c).

Mr. Desslon. In (b) should not we state sowethliAw about

the penalty for disobedienne of the summons-- under penalty of

law, or soileth.ing of that sort?

*r. A ltwoff. W o. If a person does not respond to a

summons, hle ah-ld be arrested.

UAr. Robinson. The code makes it an offense to disobey

a summons.

Mr. H6Itzoff. The 3ummons is for the defendant's conven-

ience. ix5sue a sumlorts instead of arresting him. If he
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does not c oose to obey the summons, then you Just issue a

warrant and pick him up.

Mr. Dession. Yes; and you will be changing sone more

law if you put a penalty on him on a summons. At the present

time if you issue a summons against an individual you do not

have to show probable cause against a summons--

Mr. Xedalie. They are agairn t corporations.

Mr. Dession. Yes; they are; I have used them.

Mr. Holtzoff. Against individuals?

Mr.Dession. Well, there is no law against writing out a

piece of paper and getting a marshal to serve it; is there? It

is like writing a letter. A good many district attorneys use

the telephone,sand say, "Will you come in?" There is no law

against that; but I do not think it has any binding effect if a

man does not choose to come in. That would be changing that,

if we put a penalty on it.

Ur. Robinson. It would not be a technical summons, any-

way.

Mr. Desaion. Well, call it whlt you like.

The Chairman. All right; Rule 22 (c),

Vr. Holtzoff. That is Just a statement as to iho shall

have authority.

Mr. Modalie. Why say "the United States marshal and his

deputy"? ;s it not sufficient to say, "an officer authorized

by law to dO so"? The number of officers who will have the

authority to execute process will increase in the next year or

8 two*

Mr. H~ltzoff. It may be thtt under the circumstances

we can well dispense with paragraph (c). Even though I
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drafted it I see no reason why we caniot dispense with it.

The dhairman. I think we can.

Ur. Medalla. All right; I will agree that it goes out.

The Ohairman. It is r-oved and seconded that the paragraph

be deleted.,

kr. Crane. It looks good. You have nothing to say who

serves it. Mhy not leave it in-- "served by a United States

marshal"? The rules say it takes a marshal to serve them.

Mr. Eedalie. There are others besides marshals who can do

that.

Mr. Crane, It looks good here. You have a warrant and

you have the provision for iss'iing a summons, but you do not say

that a marshal can do it.

The Caiirman. In line 7, back of that, there is the

provision to cover that-- rule 22(a), line 7.

Gontlemen, did we take care of the subsection? Did we

vote on tVmt? All in fyvor of the motion to strike, say "aye".

Mr. Seth. The civil rules require that it be se rved by

a marshal or some one specially appointed. I think we should

have a provision similar to that; I think such a provision should

be placed hore.

Mr. HIltzoff. In drafting subparagraph (c) I did follow

the pat ern of the corresponding civil rule.

Mr. Seth. That is right,

Mr. H0ltsoff. The corresponding civil rule being that

all process shall be served by the marshal or his deputy or sone

person appoInted by the court.

Mr. Seth. Yes -- except subpoenas.

Mr. hltsoff. Yes, except subpoenas.
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The mhairman. You have made the suggestion about summons.

Mr, Seth. I think a summons should follow the civil rule.

A summons may be served by any one appointed to make service.

Mr. Medalle. And that is followed in the State courts.

Usually the complainn t is given the summons.

Mr. Roltzoff. Yes; but yu do not ordinarily have the

Complainant in a Federal case.

Mr. Medalie. You might; you might get an officer who

has no power to arrest, like a food and drug inspector.

Mir. Holtzoff. Yes; but why give him a summois?

Mr. Medalie. Because he is the complainant; he makes the

affidavit on which the magistrate acts.

Mr. Longsdorfv Mro Chairman, I tink we ought to step

a little cautiously in dealing with the summons. The use of

summons and the criminal process I th}ik origiza ted in the

John Kelsoe case. I think thrit was the first one in the

United States, It is commonly cited. Juide Dehaven, in

California# a good many yoers ago found one way to bring in a

corporation in answer to an accustion of commission of a crime,

and he resorted to section 716 of the Revised Statutes, which

is now section 377 of Title 28, and which authorizes the court

to devise any prooess necessary to exercise the acts in its

Jurisdiction.

So he devised a summons in theft case, and that case has

been followed, and it was followed in a very peculiar situation

in~orth J4±acota, in the John Ounn Brewing Company case, where

the defendant was a corporation of ývisconstn, and the informa-

tion or in4ictment was filed in North Dakota. There was no

way for the marshal of North Dakota to serve a summons in
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W isconsin. So the John Gunn case extended the doctrine of

the Kelsoe case, and the Judge directed that the summons should

run to the marshal of the district of Wisconsin, and be by him

served in return. And that was upheld by the circuit court c'

appeals.

So tlut kind of a summons does not have any exact counter-

part on the civil side,and that is the doctrine of summons, I

believe, that is followed irn the United States courts. I

could not find anything else but those two cases which illus-

trate that.

Mr. Medalie. As against that, you have something that

has developed over the last thirty-odd years in the State

courts, particularly in the large centers, where it is found in

practice that a summons serves all the purposes of a warrant,

without any need for harassment, and gives this additional

safeg•urd for the enforcement of the law. But where there is

doubt whether a crime has beer committed or whether the defend-

ant comiitted it, the magistrate is willing to henr the case

and see whether he can make up his mind that a crime has been

committed.

There are so many cases of that kind, and Justice is done

so substantially in those cases, that we ought to have that

done in the Federal courts. Without summonses in Federal crin-

inal procedure, you would have a situction in which the Federal

courts would be Just a whole generstion behind the State courtsj

and thst ought not go on.

The 'Ihalrman. Gentlemen, what is your pleasure with

respect to bubseotion (c), both as to the langusae there and as

to the suggestion nIow made with respect to inserting a provision
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10 cone erning the s ervices of summons?

Mr. Seasongood. Mr. Chairman, why is it rot covered by

subdivision (a) and probably in subdivision (c), for the service

of a subpoena being specially design,-ted? Why is it not cover-

ed by them?

The Chairman. It struck me thrt it was, but some one has

raised objection.

Mr. Seth. It is specifically in the civil rulesand I

think it is ihighly important. In our district you may have an

offense, and the marshal may travel 400 miles making a round

trip to make service. There ought to be a desij;nletlon of some

one to serve summons -- not to make an arrest, but to serve

summerSo

The Chairman. If we want to maintain the parallel we

would go back in section (a) and restore the langwi-oe "the

marshal or some other officer authorized by law to serve";

because that is the languaýte -- 11the marshal or person specially

appointed to serve". That is the langurre of civil rule 4 (a).

M,. Seth. That is right. But that ought not to extend

to the warrant. The warrnnt ought to go to the wrahlal or

officer.

9r. Medalie, The words "marshal or officer authorized by

law to serve" cover it.

Mr. Seth. Yes; they do*

The Chairman. Section 4 (c) of the civil rules provides

as follows:

"Service of all process shall be made by the Unii.ed States

marshal, by his deputy, or by some other person specially

appointed bi the court for thait purpose, except that a subpoena
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may be sejed as provided in rule 45o Special appointments

to serve process shall be made freely and substentially the same

as when travel fees will result,"

Mr. McLellan. May I ask a question-- because I have not

been here before.

The Clhairman. Yes, Judge.

Mr. Ucellan. Havo you given thouuht to permitting a

summonns in a criminal case, which of course may be followed at

any time by a warrant for arrest-- have you given thought to

service of a summons in a criminal case by mere mailing?

Mr. kloltzoff. If we do not put in any provision as to

how the summons shall be served, it might well be served by

mail.

Mr. McX llan. Because it is in the interest of the

defendant th*t you use the summones any way; and why is it not

sufficient if by registered mail you send it to him? Then if

he does not respond you can send it by an authorized officer,

and then make an arrest.

That would do away with any necessity for the court, as

under the eivil rules, to authorize some o: other than an

officer to make the service.

Had you considered that?

The Chairman. I think it was mentioned at the first

session, but I do not think we came to any conclusion about it.

Mr. Mciellan. I do not want to delay the proceedings.

The Qhairman. I think it is important, Judge.

Mr. Xciellan. But a summons in a criminal case is

quite different fromthat in a civil case, of course.

The Chairman. Can we agree as to section (c) as it

stands, plus a provision for liberal service for the summons,
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perhaps, includirng the mail sorvirethat JudgeMoLellan refers

to?

Mr. Uoltzoff. I am wondering if it in necessary to have

any provision: at all with respect to how a summons shall be

served. It is a more notice given to the defendantin his own

11 interest, to come into court, so as to avoid being arrested.

Mr. Crane. Will every one know that? Will every Jody

know it? You and I and the rest of us know it, but would ever'y-

one else kiow it?

The Chairman. That is exactly the point. If it may be

s~rved by mail, why not say so?

Mr. loungquist. That is in the comment on this very

rule.

Mr. Mciellan. I did not see it.

Mr. Youngquist. It is the last paragraph but one.
C

Mr. McLellan. I had not seen it.

Mr. Wechsler. Can there be a Ceneral formula as to how

the summons may be served in any way reasonably calculated to

bring it to the actual attention of the defendant? Then you

have advised the bar what you intend.

UMr. Eclellan. They would not ia"e send it by mail, even

under that,

Mr. Medalie. Thet is right. I should like to make a

motion that would carry out the purpose of Judge MdLellan'a

suggestion# I miove that at the appropriate place the follow-

ing be includeds

"A sumnons may be s erved b7 any person designated by the

court or the magistrate for that purpose. It may also be

served by mail by the magistrate or by the clerk of the court,
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when so dir cted by the court."

The Chairman. Would you say "by registered mail"?

Mr. icellan. No.

The Ciairman. "By mail"?

C
Mr. XcLellan. Yes.

The Chairman. I think that would come at the end of

(d); I think it would also require the addition of some language

at the end of (c)-- (c) being by whon executed, and (d) being

how executed -- if that can be divided easily enough to bring

about that purpose.

Is there anydiscussion on the motion? All tho0e in favor

say "aye".

The motion was carried.

The Chairman. Is there any discussion of (d)?

Mr. Longsdorf. Mr. Chairman, can that be recast in form

so that we shall have another copy of it? It is rather incon-

venient as it is.

The Chairman. Subparagraph (d)?

Mr. Lonrsdorf. Yes, both those additions.

The Chairman. (a) and (d)?

Mr. Longsdorf. Yes; because it is rather hard to inter-

line all that matter.

The Chairman. All right. That brings us to subsection

(e).

Mr. floltsoff. Subsection (e) is exactly in the langiuie

agreed upon! at the last meeting.

Mr. Longsdorf. Mr. Chairman, (e) purports to extend--

I mentioned the procedure of issuiLg summons in those two cases;

and (e) purports to extend the territorial range of summons
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tlirou;fhout the State, when the State containis several districts.

Let us be 0ite sure thvt that does not extend the Jurisdiction

of the district court.

Mr. Woltzoff. It doos not extend thejurisdiotion of a

0court. It merely eliminates the necessity of a removal pro-

ceeding from one district to another district of the same State,

and that is perfectly logical; because if a person is charged

with a State offense he can be arrested in any county of the

State and can be carried to any other county, without any extra-

dition prooeedings.

U* Medalie. I should like to ask this question --

excuse me, but I had a specific technical thing in mind there.

Mr. Longsdorf. Certainly; go ahead.

Mr. Meduie. A man is indicted in the eastern district

of New York; he is in the western district of New York -- that

is, he is Indicted in Brooklyn, and he lives in Buffalo. The

marshal of the eastern district has no power, as I understand

it, to execute process except in the eastern district.

Mr. oltzoff. No; that has been changed by a statute

which was passed at our request about four or five years ago.

Mr. Wedelle. Has it? All right; fine. You fellows

think of everything. That answers my question. You mean that

.2 the Brooklyn marshal can go to Buffalo and pinch the poor fellow?

Mr. Holtzoff. We had that difficulty.

Mr. Redalie. That is different. Shades of Harry

Weinborger I

The Chairman. Very different. Shades of Harry

Weinberger, and ghost of Judge ClarkZ

All rIght; go on to section (f).
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Mr. fl•&ision. I should 14ke to raise one question now,

which nay be 3ettled later.

The Chairman. Vary well; go ahead.

Mr. Dossion. We a:,e dealing with summons. As 1 under-

stp-nd it, a survtons to a corporation Is enforceable through

contempt prooeedinzs. A summons against an individual is not.

5hould we spell aut the legal results thet follow from serving

one of those th~i:s?

11r. Lonc;adorf. Yes; I think so.

Mr. 0essieon. There is no certainty about it.

Mr. Medalie. Do you moan provision that would say,

"wilful failuro to respond to a summons shall be deemed con-

teript of court"?

0Ur. Dossimi. We are talking about a summons, without

-differentiating between surmons to a corporation, which in

axi:3tiag practice is onforceable, I believe, and a summoers

against an individual, which, in existing practice, is not

enforcoablop as i understand.

Yr. Medalie. If we agree that "summons" as provided for

in t'is section, does not mean anything except an opportunity

to a defendant to avoid arrost, then of course the contempt

provisions would be inapplicable. By providing here that

wilful disobedience to a summons, wilful failure to respond to

a surxiois, #1all constitute contel pt, would we do something

which, by these rules, the rules have the power to enact?

14r. 4Itzoff. I do nct believe we should make that a

contempt; because thrft meane if a person falls to appear in

response to a summons he can be punished first for the crime

for which the summons was issued and then again for failure to
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Mr. Dession. You can do th-nt with a corporation; that

can be done now. The only reason is, I supposor that it may

be the only way to got a corporation to respond by an actual

person.

Xr. )edalie. Of course I can understand in that connection

that the fact is that the practice -- not the law, but the

practice -- with respect to summonses by our magistrates in

State court cases is such that a person is rarely, if ever,

fined for disobedience. Wien the magistrate becores disgusted

because of the personIs failure to respond, he issues a warrant.

That applies even to parkinZ tickets.

Mr.Glueck. Is the summons process within the meaning of

Mr. 1oltzoff. Ohs, yes.

Mr. Lonusdorf. Why not?

Mrr. Ioltzoff. Actually when they desire to summons a

corporation they do not bother to issue a summoes, but they

telephone the attorney for the corporation.

Ur' Seth. Whnt happons If the corporation does not pay

attention to a suamions?

Pfr. DeesIo n. Then :ou can issue a warrant for the

arrest of the president of the corporat'on.

Mr. Longsdorf. Mr. Chairman, before we pass over (e)

let me call attention to this:

*'All •roces3 otheir than a subpoena may be e-routed or

served anywhere within the territorial limits of tho Sta e in

which the district court is held."

What becomen of the John Ch=n case, In w~itch the stmmons
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Mrs. lotsoff. Tris provision changes the law.

Mr. ongsdort. 2hen you eould not get the John Gunn

*wing Ctepany Into Rorth Daoota.

0r RobInSfn. Zn ardo to meet that points how about th4

saendmnt called 59 (e), which has been considered by Mr.

Longsdart an the rest of usT

Mr. 1oltsoftf. 59 (e)?

r.*Roblnxano. Well# this Is aa C.). 2 will )vae 59 (e)

Ina moet

"All y ese otherthan a subpoena say be executed or

served any•here within the territorial lioits'

And forth. Then tho second sentencee is as follows#

'A bpoma uay be served within the territorial lidmts

provided In rule" -

That In to be filled In with '59, (e)' at that points, If

you have not already filled It in

and a umeons may be served *.erever the court may

ardor It to be served."

Mrs. Xatlie. You would got outside the $tt*, it that

language is as broad as that*.

-.RO insono That Is rigt 1 , Why not? That would meet

* the Ounn case that Kr. iongsdort is speakIng of.

Mr. pdaLto Ite would meet that ease, but it would cause

horrible in onvonience if a ••idge in ?ortlands Maine, issued a

ummems to man In San Diego, Cal ifosnIa. I think that Is

2 rather seri ous buslness.

M•., Lmngsdorf. I think we should differentiate between

suomnses to corporations and summonses to natural persons.
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Mr. Mjdalie. Lot me say a little more there, please:

It would cause horrible inconvenience if a Judge at Sitka,

Alaska issued a summons to a wan in Key liistp Floridal

11r. Holtzoff. I do not believe tlhet a summons should

0have any different territorial extent than a warrant; because a

warrant is issued if a summons does not bring fruit. The two

ought to be coterminous•

14'r. Seth. How about the corporation? For instance,

there were the proceedings in Denver oroginrlly for violation of

the anti-trust law, and they issued summonses in 16 States.

Mr.Robinson. That would be changing the law, then, if we

did not amend the rules as suggested.

Nir. Seth. That is right.

Mr. torgsdorf. That is my point exactly.

Mr. Seth. You cat, ot remove them; you cariot do anything

unless you allow them to run outside the State of Jurisdiction.

I agree that they should not be dragged around.

The Chairman. It begins to appear ths't if we have to get

some new name for the sumimons against an individaal we are

golng to be all mLted up with the practice thst hns grown up

for summonten against corporations End the legal effect of

s-rvhng them and the places wheroe you can serve then and the

pennlties for not responding. I tbink wo are talking about

two different kinds of anirials, but are giving them the same

name.

kMr. Rtobinson. Mr. Chairmwai, would it take care of it

it line 37 to say:

"All: process other than a subpoena or summons to a cor-

por at'on" •-
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And t en, following that, to say:

"A summons to a corporation may be served wherever the

court may direct"?

Then, in line 40, we could say:

0 "WithIn the territorial limits provided in Rule 59 (O),

and a srummera s to a corporation may be served",

and so forth.

The Chairman. Vell, gentlemen --

Mr. Holtzoff. Mr. Chairinan, I think that would do it.

The Chairman. I think so.

Mr. Seasongood Whnat is the "and so forth"?

Mr. Robinson. To finish the sentence there:

"may be served wierever the court may order it to be

served."

The Chairman. What is yo-ur pleasure with respect to (e)

as thus amepded? Is there any discussion?

Those in favor of the subsection as amended will say "aye".

The motion was carried.

3 The Chairman. That brings us to 22 (f).

Mr. Medalie. In subsection (f) we say:

"The officer executing or sorving the process shall make

proof of service thereof".

I th1ik the word "proof" is not what we want. A certificate

is what we rant.

Mr. Seasongood. Return.

Mr. "Iltzoff. Return,

Mr. Robinson. That is rightl that is a good technical

word.

Mr. S3asongood. "Shall make prompt return thereof".
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Mr. lilltsoff. "Shall make return thereof to the court

of the United States".

Mr.Robinson. Strike out "proof of service" and substitute

"return" in line 42.

The Chairman. That brings us to Rule 23, which I think wiu

disposed of.

••, IHoltzoff. Yes; we did.

The Chairman. Very wells now Rule 24.

Mr. Robinson. Rules 24, 25, 26, 27 and 281 I shall

ask Mr. Strine to prosent that matter to us, because he worked

on those rules.

Mr. Strine. The following five rules are drafted to

conform to Rule 21 and other rules, and might eventually be

subsections of one rule instead of separate rules. The com-

mittee has received a number of letters from various Federal

Judges stating that the present procedure on bail in satisfac-

tory; and I suppose the only questions on bail are the ques-

tions of professional bondsmen and sureties on a numbor of

bonds beyond their worth, and perhaps the giving of bonds to

habi.tual criminals who cowiit crimes when they are out on bail.

The b'reaking of bail is covered by statute.

In non-capital cases the defendant shall be adm tted to

bail, and in capital cases he may be admitted to bail in the

discretion of the court or Jude.

The rules drafted here have not attempted to cover those

statutes orý to make any change.

As to the qualification question, we have endeavored to

cover that in Rule 26.

The first rule here on bail -- Rule 24 - refers to the
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amount of ýail, and it merely provides that when a defendant

is admitted to bail the magistrate shall fix bail in such amount

as in his judgment will insure the presence of the defendant,

having regard to the nature of the offense, the financial

ability of the defendant to give bail, and the likelihood of

the defendant's absconding.

The first two of those have been expressed in the cases,

and the third we have added.

The Chairman. May the first two words in line 2 be

deleted?

Mr. Holtzoff. Yes.

Mr. McLellan. Yes.

Mr. Uechaler. Which rule is that?

The Chairman. Rule 24.

Mr. *Ioltzoff. In the same line, Mr. Chairman, the

words "in such amount" I think might be stricken out, and just

the word "such" left, so as to reads

"The amount theo•eof shall be such as" -- * . *

K,. aeasongood. Yes.

Mr. D•ssion. Yes.

Mr. Seth. Should not either this rule or Rule 22 con-

tain the provision with respect to a Judge's endorsing on the

warrant the amount of the bond, when the indictment is return-

ed and a warrant is issued? That is the common practice, at

least, lie takes the indictment and endorses the amount of the

bond, and the marshal takes bond or bail.

Mr. Medalie. You do not want to compel the Judge or

magistrate to do that, do you? You want to permit him to do

it; do yoiý not?



32 188

Mr. Seth. Yes, authorize him to do it.

Ur. Medalie. Because he may want to know more about it.

Mr. Seth. Yes.

Mr. Medalie. Otherwise some other Judge or magistrate

S having the power to fix bail would follow that, and be compelled

to.

Mr. Seth. Yesy but in the ordinary case he Just

endorses the amount on the indictment, as a matter of fact.

Mr. a-irke. Mr. Lhairman, in that connection since we are

considering Rule 22 again, I have been wonderings, since we are

considering the service of summons upon a corporation merely.

It is my recollection that in many instances corporations re-

siding in foreign States have been made respondents, and also

0the individual officers -- John Jones because he happened to be

president, and Sam Smith, Treasurer. I am wondering if we are

not going to run into a little conflict there between personal

interests and purely corporate interests if we make it apply

exclusively to corporations.

The Gheirman. At the present time can an individual be

summoned into a district not in the State in which he resides?

Mr. Itoltioff. No; he cannot be summoned even into a

district in which he does not reside or in the same or a differ-

ent State.

Ur. Seth. lie can be arrested and removed; that is all.

The Chairman. Can he be brought in by warrant fromanother

Statet

Mr. Holtxoff. No.

Mr. $urke. But here you make provision for serviceof a

summons onla corporate entity; and as I recall, in such cases
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they have I1SO included the managing officers and directors of

the corpor tion.

The Chairmean. I am wonderi ng how they got them in, Mr.

Burke.

Mr. Burke. As individuals.

The Chairman. But getting back to the existing practice#

and quite apart from our rule, I wonder how they got the indi-

vidual defendants to come up from Texax.

Mr. Seth. They arrested them, and removed them.

lAr. Burke. They arrested them.

Mr. Aoltsoff. In other words they had to put them

through a removal.

M.. 3eth. Unless they came voluntarily -- and usually

they do.

Mr. Burke. My thought was whether this might be con-

strued by district attorneys as not permitting the same service

of summons that would be available to a corporate defendant.

Lr. Holtzoff, No; we have a rule on removal from one

State to another, that I t.1 ink would cover that point.

Mr. Burke. But that is for removal.

Mr. goltsoff. That is Uie only way you can bring a

natural person from one district to another, now; you have to

have a removal proceeding.

Mr. Youngquist. I do not think you would ever serve a

summons onn individual living outside of the State in which the

court is located.

The Chairman. In other words it would have to be taken

care of on a removal proceeding.

Mr. Youngquist. or by warrant.
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Are there any further questions on Rule 24?

Mr. Holtaoff. In llne 3, Mr. Chairman, just as a matter

of phraseology, I think the word "official" is not a word of

art. It should be "officer"; that is a word of art.

ZIP, Youngquist. I have: "court or committing magis-

trate" in mine.

11r. Nedalie. When ball is fixed by a district judge, is

it fixed by him as the district judge or as the court?

Mr. Aoltzoff. It is fixed by him as the coirt. unless

he is sitting as the committing magistrate.

nr. Medalie. Then why do we not say as Mr. Youngquist

Sugest ?

0 Mr. 1Uitzoff. That is all rig~ht.

Vr. Medalie. "By the court or committing magistrate".

Mr. Holtzoff. Yes.

Mr. Uecnalie. And strike out the words "official admitting

to ball", and Insert "or committing magistrate".

The Chairman. Yas.

Mr. edaole. Then I have the further suggestion to make

it read,"Will Insure his presence at the trial or hearing,

5 having reet;ard", and so forth.

The Chairman. His presence?

Mr. Medtlie. We have other appearances, in practice,

than at the trial or hearing. Sometimes the defendant is

required ýo appear on calendnr calls.

Mr. 3eth. Yes, and for arraignment.

Mr. Medalie. Even though there Is no actual trial;

there maylor may not be a trial on the day set for a trial.
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The Cb irman. That is trxue.

Mr. Medalie. I think the langurq e "irt the criminal pro-

ceeding" is sufficient.

The Chairman. Yen.

0 Mr. Holtzoff. "His presence in the criminal proceeding".

The Chairman. You do not even need that.

Mr. Holtzoff. JAst "his presence".

The Chairman. Then, as I understand it, the rule will

read:

"When the defendant is admittod to bail, the amount there-

of shall be such as in the judgment of the court or committing

magistrate will insure his presence, having regard to the nature

of the offense, his financial ability to give bail, and the

likelihood of his absconding."

Is that correct?

Mr. h•oztoff. Is "absconding" the correct word? I

thou••ht that was generally used with respect to a debtor, and not

a defendant. I would suggest the words "of his failure to

appear."'

The Chairman. Before we knock this word out, let us be

sure about it.

Mr. Hoiltzoff. You speak of "the absconding debtor".

The C(hairman. Is that your thought in the matter, gentle-

men?

Mr. Seth. And his mere failure to come into court might

not be"absconding". He might still be in town.

Mr. Uo.tzoff. That is not"absconding".

Mr. St'ine. How about "the likelihood of his becoming a

fugitive" ?
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The Chairman. Or "failure to appear".

Ur. Holtzoff. I thi•dc that is it.

4r. A4edalie. What would you say of "the likelihood of

his fslurz to ayppsr"?

0r. Holtzoff. Yes.

The Chairman. Are there any other suggestions?

LMr. Glueck. Thore seem to be so many "his's". I

6 should prefer to go baLck, Lfnl to say, at the begir, ir•e of line

4, "the presence of the defendant." That would help omit so

many of the "his's".

The Chairman. Very well. Allthoso in favor of the rule

as amended say "aye".

The rmot ion was married.

0 The Chairman. Rule 25.

Mr. Utrine. The purpose of the rule is to eliminate

unq*iliflad sureties, It relrea all porsonnl surctles to

Justify by affidavit describing the property in respect of

which they propose to Justify as to their sufficiency, to set

forth all en0cuub',itn(eso& thereon, aind to state the number and

amounte of wiy other ba,*l b1 n• oh ilo•.ch t~oy a:e Bu:et~j and

which are still outstanding.

The rule then requires that sureties, whether personal

0or corporate, shall give any other information which may be

requlred, a4ad also an to whether a oont!'itct o1 Indemniity

exists between them or the defendant or any third person. The

rule then provides that the off icer taking the bail can, in his

discretion, refuse to accept any surety not qualified.

* reaaA. You htvcv; .1i ieha notation or: the next page

the statement l
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"Sure ties who have been indemnified have been refused

both where the contract of Indemnity is with the defendant,, * *

and where it is third persons."

I know that the old English rule was thut a surety was

supposed to be one who, without security, and solely out of

confidence in the defendant, went on the bond. That Is

neither the American rule nor the American practice nor our

theory. We recognize that if a man has a little house in the
who

suburbs, and the surety company thinks the marVhas a hou-e in

the suburbs 1s a pretty good risk, but nevertheless it takes

the house as indemnity -- which it should do -- thnt is still a

good bond.

In our practice we also think that if that man's uncle

or mother-in-law puts up his or lir house or a handful of

securities, or assigns her say ngs bank book for the purpose,

tbht also is good. In other words, the court cannot do what it

should be able to do in having the intermediary-- the surety

company or the individual, but more often the surety company--

do tils. It Is not the purpose to keep people in Jail. When

it is not necessary to keep them Injail, to feed them, and to

keep them fromtheir employment and business, we do not want

them inJait.

Mr. Holtzoff. A professional bondsman is muuch more

respcnsble than an individual boncsman who might happen to be

a relative or friend of the defendant.

Mr. oedalie. That is true. When a $5,000 bail is

forfeited we know the bondsman or surety company will run all

the way up to Canada and bring the man back by main force,

without payln any attention at all to extrad tion trenties.
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Mr.Gueck. How many of these bonds ever are collected

upon?

Mr. Medalie. Most of them, where we have the surety prac-

tice and where the Government is painstding about listing

0 qualified surety companies. Isn't that so, Alex?

Mr. Holtsoffo Why, yes. Ve collect on many more

surety company bonds, for forfeiture, than on individual bonds.

Certainly the average surety company would not give a bond for

the ordinary defendant without commonly being indemnified by

some one.

Mr. Medalie. Let me ask the purpose of the original note.

Was there a catch in the rule?

Mr. Strine. 1o. The holding in those cases was not

that the bond was invalid or the contract no good. It simply

was to the effect that the surety should have an trterost in

seeinz that the defendant is produced; and a surety who has been

indemnifie4 does not have that interest. Therefore he may not

be a good surety, and the court should consider that point.

1'r. Holtzoff. That is not the present practice, Mr.

Strine; I Omquite certain of that. Those cases are fairly old.

Mr. Strine. Yes.

Mr. bledalie. This rule, as I understand it, recognizes

an indemnified surety. In fact it would be bad business for

the investors of the country if a surety company could not take

indemnity.

Mr.Strine. The rule does not prohibit tht, but it merely

provides that the facts should be disclosed.

Mr. Medalie. Is not the real purpose of the disclosure

that the Cý vernmont shall find out whether the surety company
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is getting some of the loot that the defendant Is charged with

stealing or lacquiring by fraud, or whether the fund shall be

avallable;,in the event of his conviction, for payment of a fine--

or whatever other nefarious idea the Department of Justice has?

0Ur. Holtzoff. As a matter of fact-- and I think we ought

to require the disclosure-- it seems to me we should require

disclosure of the defendant's assets and liabilities in order to

see how good the bond is.

Mr. Medalie. But once ins while, when some of the New

York evonln$ papers used to conduct drives against cri;-er waves--

campaigns doubtless duplicated in other parts of the country--

they usually began by drawing up articles for criminal law re-

form, and this was usually one of the things that they brought

O up-- that the bondsman gets a part of the loot, on bail. I

suppose that has been partially true, but not true today to such

an extent as to require this*

Mr. Hloltsoff. I do not think it should be required.

Mr. Medalie. In any event I should like to suggest this:

If the district attorney or the Post Office Department or the

F.B.I. believes that the defendant has loot which he turned over

to a suretyi all that needs to be done is to issue a subpoena

for that surety or one of its officers to appear before the

grand Jury ond, under oath, state their knowledge about the

matter. Then they have all the information they need.

Accordingly, I move to strike out the provision for the

disclosure of the details on the indemnity.

Mr. 6Itltoff. I second the motion.

Mr. Loýiýsdorf. Before we vote onthat motion I should like

to ask Mr. edalie a question about the New York professional

bondsman law. Does not the indemnity provision appenr in the
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New York p 1ofessional bondsman law?

Mr. Medalle. I hate to say no, but I cannot tell you.

Mr. Longsdorf. Does it not apply only to professional

bon('smen, and not to surety companies?

0 Mr.Medalie. I am sorry I carnhot tell you. Really, in

the last 20 years I do not believe I twice got bail for a

defendant. Usually some other lawyer did that. So I do not

know.

Mr. lHoltsoff. Here in the District of Columbia, surety

companies are not accustomed to write bail bonds. They have

professional bondsmen. They render the same services that are

rendered by surety companies, let us say, in New York. The

Government always is bettor off if the bond is written by a

professt onal bondsman, because the bondsman will go after the

defendant if he becomes a fugitive; and also the bondsman is

much more likely to pay his bond in case of default--much more

likely than is a surety that is not a professional bondsman--

because tho professional bondsman wants to keep his credit good.

So I do not think we should discourage professional bondsmen.

Mr. Longsdorf. In California the profesiLonal bondsman

is regulated by the insurance code.

Mr. goltzoff. W•ell, that is not the case here.

Mr. Longsdorf. And I think the same is practically

true in New York. So it may be proper in the insurance code

to require a professional bon sman to disclose how much he has

indemnifie.d It has a bearing on his worth.

But here I thiink it is a different quostion.

8 Mr. *Joltzoff. It may be all right under the insurance

law, but I do not think it has any place here.
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Mr. ongsdorf. I think that is where the idea came

from, but i do not kiow whether it should apply to surety com-

panies. terhaps not.

The 4hairman. May we, in passing on the pending motion,

leave it subject to Mr. Holtzoff's or Mr. Strine's checking up

with the department as to whether they think it necessary?

Mr. Soltzoff. Oh, I am sure the department does not think

it necessary.

The Chairman. Then, with thnt before us, may we have a

vote to strike the second sentence, the sentence beginning in

line 9 and ending in line 13?

The motion was carried.

Mr. Roltzoff. I desire to call attention to a minor

matter, Mr. Chairman. In line 4 the word "undertaking" is

used. I am wondering whether we should not use the word

"bond". I do not thInk they use the word "undertaking" in the

Federal courts. Do they? An undertaking is a document that

is not signed by the principal, but only by a surety. I think

we ought tp use the word "bond".

Mr. Strine. I believe "bond" would be the better word.

Mr. Uoltzoff. I think so.

The Chairman. Or where the bail is tendered?

Mr. Uoltsoff. Yes.

Mr. 4Dession. Right after "tender" I should like to add

the words "and are in good standing". I think that should be

inserted* :Tho way you have it there, it is simply forthwith

approved. They may get awfully sour before they catch on.

The Chairman. That is covered by the quarterly statement

of the Treasury Department as to wliat are good sureties, and
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giving the respective)amounts.

Mr. Dession. 1 say, "and are ingood standing". The

way you havo it stated, if they once qualify they are eligible,

no matter how bad they may become.

0 The Chairman. Thait is riot sol because the list comes out

each quarter.

Mr. LJession. I know; but why have it contrary to the

practice?

Mr. Youngquist. Can you substitute "are" for "have

been" -- in other words, can you change the tense?

Mr. Dession. That is what I said.

TheChairman. Oh, I see.

Mr. Iurke. You might reinsert the last sentence-- the

sentence appearing in lines 13, 14 and 15-- which woald accom-

plish the same purpose.

The Chairman. I did not understand your suggestion.

Mr. Surke. I say you might, instead of striking out all

the balance of the paragraph --

Er. Ifoltsoff. We did not strike all of it out.

Mr. barke. I understood you to say you would strike

alU of it out.

The Chairman. Ho, Just from line 9 to line 13 -- the

sentence beginning in line 9 and ending in line 13.

11r. Burke. Well, that is all right. The provision

there gives the official the authority, in his discretion, to

accept or refuse it if it fails to comply with the requirements

of law.

9 Mr. $easongood. That is only the affidavit -- from the

statement toade in the affidwit; and the surety does not have to
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make the a fidavit.

My a ge is simply, afterthe word "tendered" in line 4,
to put in the words "and are in good standing".

Mr. Youngquist. The suggestion I made was with respect

0to line 2. Will not that do the same thing?

Mr. Holtsoff. I think so -- if you change "have been"

to "are".

The C airman. That would make it read this way, then,

as I understand:

"corporate sureties which are approved as provided by

law".

Is that correct?

Mr. Holtsoff. Yes.

Mr. Seasongood. I do not think so. Why not say they

are ingood standing? They may have been approved a year ago.

This is perfectly clear, and they are ingood standing.

The other says tha t if they are once approved they are

eligible.

The Chairman. All right.

Mr. Glueck. In the Committee on Style the word "such"

in line 13 Was not approved. It refers back to "such official

admitting to bail,"

Mr. HOltsoff. That ought to be "officer" rather than

"official".

Mr.Gli~eok, All right.

gr. S3th. The word "such" could go out.

The Chairman. "Any officer approving ball or admitting

to bail".

All right. All those infavor of Rule 25 as amended say
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"aye" .

Mr. WVote. Before you put that motion, I thought you

were goig !to call for any further comments on it.

The Chairman. Pardon me.

Mr. Walte. I think we should have one provision tlatwas

threshed out at vwry considerable length before the American

Law Institu'te, and finally was agreed on. This requires that a

surety be qualified, but it does not say what constitutes

qualification. I suggest that we add to Rule 25 something

the substance of which would be as follows:

"Sureties, other than corporations referred to, shall be

considered not qualified unless the individual worth of a single

surety or the collective worth of the sureties, if there be more

than one, exclusive of other liabilities and the property

exempt from execution, is greater than the amount of the par-

ticular undertaking."

The idea is to preclude acceptance of one man on a very

considerable number of current obligations-- a man whose worth

is not sufticient to take care of all of them by any stretch

of the imagination.

All of us remember the Chicago surety who was accepted on

$120,000 worth of current bail bonds, when his total assets

consisted Of an undivided one-third interest in a $,000 equity.

Mr. g1oltzoff. Does not the last sentence of the rule,

as now phrased, cover that thought, Mr. Waite?

Ur.w4ite. No. It says that he must be qualified and

the official may refuse to accept an unqualified person; but

it does not indicate what constitutes qualification.

My iLea is that qualification should require a not worth
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in excess of the particular undertaking.

Mr. H ltzoff. Is not thnt obvious-- that a person must

be able to pay his obligations?

Ur.Gl:,i1ck. That has not been obvious in all the State

crime surveys, but I do not know about the Federal practice.

Mr. Holtsoff, Of course during the prohibition era we

1 did have dozens of boiadsmen who used the same piece of property

to Justify ench bond; but that situation is met by the preced-

ing provisions of the rule as now phrased.

Mr. Walte. I can- ot find that in it, Mr. Holtsoff. That

is what I was looking for.

The Ohairman. I agree with you, Mr. Waite. In other

words, with a particular bond he qualifies, but he does not dis-

close how many other bonds he is on at the particular moment.

Mr. ioltzoff. But take the latter part of the first

sentence, lines 8 and 9. That vory information is rcquired.

Mr. Qlueck. The words used are "or otherwise" -. "setting

forth the encumbrances thereon by mortga re, judgment or other-

wise and the number and anount of other undertakings".

Mr. 1jaito. T•is says that he must demonstrate what his

worth is, 1ýut it does not say what his worth must be in order

to qualify him. ThVat is the point I am try"Ing to make.

L"r. Aoltzoff. The point is that if all you want is full

disclosure* this requires him to disclose what other bonds he

has written.

Ur. 1ýaite. But it does not say that the officer may not

accept him after he has disclosed -- even though the officer

finds he iý suiety on a dozen bonds that he could :iot possibly

pay.
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Mr. oltzoff, Is not theft obVLouS?

Mr. waite. You may say it is foolish, but it does not

prove so.

Mr. lioltsoff. Is not tha.t an obvious conclusion?

0 Mr. *aite. No. I could find for you records in a

score of clties of men who have been accepted on bond after

bond after bond, when they could not possibly pay one.

Mr. Uoltsoff. That is because this information was not

disclosed.

Mr.Waite. No; it was perfectly well known, but still

they were accepted.

Mr. R1oltzoff. I see.

Mr.Weite. That is why I think some affirmative provision

is desirable.

Mr. 'Seasongood, I agree with Mr. Waite. Did we strike

out from line 9 down to the end of the paragraph?

The Chairman. No; from line 9 to line 13; and if Mr.

Vaite's r~qtion is accepted, I think substitute motions should

be made for something to go in in place of that sentence.

Mr. 5easongood. I think the substance of Mr. Vaite's

motion is desirable, but I think it is a little too long.

Mr .•aite. I had no pride of authorship; but if the

Ssubstance is met I th.rk it can be phrased by the Reporter.

Mr. ioltzoff. Uow about saying,"If it appears that the

net worth of the surety is less then the atiunt of the bond,

he shall ijot be accepted"?

Mr.inite. Correct.

1:'.-4obinson. What Mr. Waite talks about and what is in

lines 9 tý 13 are not the same thing, of course.
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Mr. iaite. Oh, no.

Mr. ýIedalie. You have something here that I should like

to see amejnded; and it covers the situation as to whether the

surety hasi sufficient qualifications overand above his liabil-

SIty. Linels 13 to 15 cover the property qualifications of the

surety.

Now these words, if I may take that up in that oonriectiaa :

"Such official may in his discretion refuse to accept

any surety who, from the statements contained in the affidavit,

does -otappear to be qualified."

The word "qualified" is rather broad. "Qualified"

means having sufficient in the way of assets ox' and above

12 liabilities present and contir~ent, to meet the possible de-

fault V) the bond.

I think there is ertovgh there, but I should like to

suggest that other changes alre necessary in theret

"Such official".

There is no reference to any official.

Mr. Glueck. That has been chan ed. It now roads: "Any

officer adnitting to bail."

9r. Modalie. Wh.ý.t abouit the words "may, in his dis-

cretion"? I tVink he must, arid I think we should say "shall".

iMr.G0tueck. I think we say "Any officer admitting to

bail shall! iefuse to accept."

Is thst M-..Waite's suggestion?

UWr.Wito. No; i was goiug to make that suor~estion

afterwardsl -- that he be required to refuse a man who is not

qualified. But an it now stands it does not define what

"qualified' is.
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Mr. 1edalie. Would it not be better not to define it?

We leave oat many considerations when we begin to define.

Mr. Waite. I think they have proved by experience that

it is necessary to preclude him by rule from accepting any man

whose net worth is not at least equal to the am.junt of the

undertaking; because they have disregarded the obvious thing;

time and time and time again they have accepted men io are not

qualified, according to that definition of "qualified".

Mr. Medalie. That would apply to individuals, but it would

not apply to surety companies who obviously operate on an insur-

ance basis.

Ar.VIPite. That is all my suggestion is-- as to individuals

other than the suretty companies.

Mr. Medalle. Yen; I think that is all right.

There is only one other thing I may say in that connec-

tion. I ngree with you. But talking about the languages

"frorý thesta-ements contained in the affidavit", I do not think

a Judge or maistrate should be limited to the affidavit.

Mr. Watite. I agree with you there.

Mr. Medalie. I t!iArk-- rnd this is the procedure:

On occasion the ju*,Io or magistrate may interrogate the

individual surety and may ask him the precise questions one

would ask when a surety is required to Justify.

This lanwgue limits his action to the affisavit. It

ruay be a perjured affidavit.

MU L.Wýite. No; my motion had rothing to do with that at

all, but MV uotion Is that, regardless of whether the man has

qualified, tQ:i ittic.vidual aha1l ict be considered Vaqualified

unoass Le ý s--, 2f.1cicnt assets.
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MKr. e. alite1. 7at•?ee.

Mr.Olu )ok. 'The surety oopanies do not have to make an

affidavit. i.ould it be bettor to say ,suitable"d

-ovalified"I

0 Mr. IL dalie. What iS that?

Mr. GLueck. - vould it be bettor to say ,suitable" inatead

or "qualifi d"?
Mr. *edali" . No, ,qualified" is the word of arts is it

not, as to sureties?

Mr. 1oltzoff. Yes; It is.

Mr. Glueck. We passed overs, somewhat cavalicrlyj, the

point tile kerorter has madez that a number of cour'ts retsrd

pofess*oi Ia bondaven as an evils and evidently there are do-

0 eigione in many placosthat the professional personal bondsuan

is an evi: because probablY he has some arrangeMent with the

criminal# or is a party to his acts in soIqe way. I do not

know whet er we oufht to isnore the possibility of refusilng a

uan a per sonal bond because he Mas a professional bondsmae.

lr Holtzoff. I do not thilnk that is the experience of

the depa• tment.
k. (iuGCk. gut it is In the c:aG6S-

Ur.oltzoff. But they are rather old caseOs

)L•' edaliO- Today the old individuaLl prOiessional

bondsur no loxigor acts aWh aurety. Wat t8sa boys have don

Is this The7 hava 9ottOrn thoAu3Ci'Ivo1'oe S iia GY.. eithertheir

QW~ GVng•s or th i'A• ,, of frland3 and rol&tiv8V-" an- theV

put tjh- .p as nndsmnity with the sueoty Qojmpany- Then they

become Ptoeorr -or the =.6,et7 conpany, aýj b1o*1 licensed

bor dZen in am -A :,r ld 0 Ad other Plac
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Mr. 1oltzoff. But surety companies do not write bail

bonds; for !instance, in the District of Columbia they still

have professional bondsmen, and that is the only kind of bonds-

men yTzu cen ot, unlese the defendant has a personal friend;

0because in this city surety companies do not ordinarily write

bail bonds*

I krnw it is true in Denver and in a mreat many Federal

courts that the bulk of the bail bonds are written by pro-

fessional bondsmen. In Baltimore and in New York the surety

companies write bail bonds, but thet is riot the case in the

/1 majority of districts.

Mr. $eason•good. As a matter of fact, in the southern

district, after convictio , they will not accept surety bonds;

they require a personal bond. I never knew the reason for that,

but they do.

Mr. Medalie. In your district?

Mr. Seasongood. Yen. They require a personal bond.

Mr. Holtzoff. If you do away with personal bonds you

will make it impossible for many defendants to get bond, and

they will have to stay in Jail.

Mr'. Medalie. I think so.

Mr. Seasongood. Evidently this is aimed against

professional bondsmen and the accompanying evils.

Mr. ýioltsoff. Yea, but not because a man is a pro-

fessional bondsman, but because he has taken on too many bonds

at once, ard not because there is an evil in a professional

bondsman per so,

The Chairman. When he does that he is doing nothing

different rrom what a surety company is.
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M r easongood. of course a surety company is in that

business, •.nd is under State supervision, and has to disclose

its assetso But here is a" ellow who has a dozen bonds out-

standing. It is just his luck if they have not been forfeited.

Mr. Holtzoff. But you will deprive many a poor defend-

ant of the opportunity to give bail if you deprive him of the

right to use a professional bondsman instead of a surety com-

pany or a personal friend.

Mr. Eedalle. I think we !afewuvird it sufficiently if

we look after the n'alifdcation of the professional bondsman

or personal surety by the test sug'ested by Professor Waite.

Mr.Seth. Yes.

Mr..aite. Mr. Chairman, I am afraid my notion has

gotten sidetracked in the shnffle. Let me make it over arain

in somewhat different fnrm.

Theihal-rman. Yes. Before you do so, I wonder if we

can approve the chant-e i. the last sentence, so it will road

"any officer admitting to bail".

kr.Dession. Whet line is that?

The Chairman. Line 13, "Any officer approving bail

shall refuse to accept any surety who, from tho strtononts

contpltlned in tI'e afficlavit, or otherwise, does riot appear to

be qualified."

IY. *"eth. Gorald yot, strike out the words "from the

statements contalned ir the affiavit", and leave it "who does

not rppean to be qualified"?

14. ýIeelie. Thrt Y',vld be better.

ehe Cheirmarn. Leave it all out?

Er. Vfda] ie. Yee.
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The 4hairman. Does that suggest the right of the

magistrate to go be7ond the papers before him?

kr. 1joltzoff. I should th'.: k so0

The Chairman. All right. All in favor of the sentence

0as tlus amended say "aye".

The rntion was carried.

The Ghairman. Now we go to Mr#Waite's notion.

Mr. Wjaite. I make it in this form: that the Reporter

be requested to include in. the revision of this section a pro-

vision to thie effeot that non-corporate sureties shall not be

considered acceptable unless their net worth is In excess of

the particular undertaking.

b19',3eth. You do not moan each surety's net worth?

Mr. Seasongood. That would not be enough.

Mr. Glueck. Tha~gives a premium to the insurance companies;

does it not?

Mr.Seasongood. Suppose he is on a number of o. tatanding

Mr. Wiftite. I was making that a~ainst the background of

my previoua motion, which was thnt his worth, exclusive of other

liabilities and tho property exeript from execution on his other

bonds, would be grenter thsn thO Rioitnt Of tŽe prticular -under-

taking.

Ur. Seasongood. It is umual to make it double the

amount of the borid, because his re, 1 nstato might shrink in its

value or worth. Thrt I's riot the t. hey i'sually make it

double.

Mr. Waite. I am predicating that on the discussion we

previously 4rd; and after troevhL:g it around pro and con, the
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general op nion was that it gm ittffioent if we oou2A show

iý enousoh within the meaning of not worth, In exeoss of the par-

tioular obigation.

UMr A* songo** I do not think they would 1ika thatg

0 boeaus •he bond might last for quite a while, and he might not

be worth S , That Is discretionary In the State eouw•ts they

make it doi the mount of the obligation. In the WedrauL

a eurtsa. ecart has disoretion for the imount of the bond&

Mrf.Wte. WAis would imply preooude him ftcw aeeepting

anything .

xMr.o uek. I should like to know whether there Is a real!

abuse on 121 sa ee In the Federal praetice.

xMro teoft. I think there was a real abuse during thel

Sprohibitin era. X do not think there has been any general 1

abuse sine the repea of the prohibition amandment•.

KXr * I.ellan. I wonder how emomon the practi e. in, muhl

as we have in Uassaohsette to, require that In indivLdual

cases there may be as many as two sureties on a bond.

Mr*. bsoltxtt. I do not know how somson It is# but I knew

it is not 4ne in the Distviat of Coolbial because wAhvoe they

have a erol'essional. bondsman, the one bandsman writes the bondo

Mr. * rane. It is rather hard to get* too# sometimese

SMr. losongood. They require two, both owning real estati,

in the soutern distrit.

Mrs. Io l•lM. Yes, but not In the case of a corporteo

surety.

Mr. Soasongood. Ohj, no.

Mr*. fLellan. Ye.s. I think that is rather common

practice.

'I
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Mr. ltsoff. Z t1ink that in a great many disttricts

in case of ball a single bond=a=a i.s acoepted.

XAr. Actellan. Then he should have a net worth, as YOU

use the ta ma well beyond the amount of his undortaking.

4r. 0 edo le. X think also there should be lanpago

A dealing with his contin•eet liabilities. Instead of laying

down a rule or a measure, just indicate something like thist

*does not ppew to be qualifi*e4 either by reason of his net

worth or h continipmt liabil.ty,'

Mro ttffe, In computing his net worth you deduet his

1 eatIngemt liobilities; do you ndtf

Ir. .dal to Do you?

0 Mr, bitUquixt. It does not beecme a liability until

bond is f ,fatted,

MKr. Robinson. Bankruptcy is accounted a liabilityg is

it not?

Xr, Iltsotf, t ven before a default.

Kr. uangquist. X think you would have to specify what

-you mean kre by a liability if you want the ouurt to take it

into asco it.s I do not suppose a professional bornsman keeps

track of I the contingent liabilitiese does he?

SMr. 4*•llan. Why not thiS! *does not appear to be

qualied y1 reason of his net worth and contingent llabtlos

ineluding Il liabilities on other bondsO'

XroW 1tee The only trouble is -- if any one will ead

A.L.1. ru•a entitled 'Suffioeaeoy of Surety*#

"If there Is on17 one murety, he shall be worth the oenk

specified In the undertaking, 'aelusive of the s*ount of OW
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other undeotaking on whirh he may be principal ora urptyjand

excusive 04 property exempt from execution, and ovnr and above

all liabilities. If therp are several sureties theoy7hall in

the ag1wegate be worth that amount exclusive of the amount of

0 their undertakings and of the exemptions and liabilities men-

tioned above."

Mr.Crane. What is the matioer with adopting that?

Mr. Seth. I think n0.

Mr. lHoltzoff. In other words, if we do not deduct the

amount of the bonds thrit he has written, and charge them off as

liabilities?

Mr. Waite. leshall be worth the awmount specified in the

undertakin&, exclusive of the amount of any other undertakings

on which he may be principal or surety.

Mr. Seth. What is that number, Professor?

Ki. Waits. No. 78.

Yr.Glueok. It means the opposite, but it is not vory

well stated.

Mr. Waite. As you say, it is not very well stated; and

that is why I was trying to restate it in my draft. But I

know what tt was intended to mean.

Mr. Uoltsoff. Should a professional bondsman be re-

quired to have sufficient assets to meet all the bonds on which

he is sureq,, at one time?

Mr. Waite. It depends on what you mean by "professional

bondsman".! Do you moan a surety?

Mr. goltzoff. No, an individual. Should he be required

to have sufficient assets to meet all of the bonds at one time?

14 Mr.9ite. That is whmt that was intended to mean.
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Mr. oltzoff. I am wondering whether that is niot too

onerous a requirement.

r. oeasongood. I think we can get ourselves into a lot

of trouble on this, Mr. Chairman, with a lot of courts. The

courts take care of this, and they have their own rules to

justify it#

Lr. Crane. I agree, Do you think it would be well to

make a hard and fast rule about a matter about which a Judge

is supposed to have some judgment? We have men on the bench

who a•ie supposed to have some judgment and discretion and

experience. Why should we tell them what to do?

Mr. Medalie. The failure is rather with the magistrates.

What actually happens, so far as judges sre concerned, is that

if the District Attorney does not think the surety is any good,

you will hear a roar out of him. That is how it actually works.

Mr. i1oltzoff. I do rot think we should have a hrrd and

#ast, rigid qualification.

The Qhairman. Are you ready for the question on Mr.

Waite's motion?

MAr. Crane. I want to be sure I uinderstand it. Do I

understand that the effect of the motion is that we treat a

contingent liability of a surety just as we treat an absolute

*liability?

Mr. iHoltsoff. Yes.

The Chairman. Yes; that is the taotian.

Ur. Crane. I understand it now.

The Chairman. All those in favor of the motion say "aye";

opposed "no*. (iutting the question). The n~otion seems to

be lost.
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tir. *trns. I aeroe thet some consideration should be

given to his contIngont liabilities, and not treat thom as

actual.

*,x, Wluedk. Lt re sny t&ijt it. the Federal practice,

vwhere 7ou really 1ave a superintendent of justice, as it were,

Ln tWis new office of the administrator of the Federal courts,

I do not tAAnk you &re likely to get in this field the abuse

that the surveys have shown in State prkctice.

*•r ioltzoff. I agree with Mr. Glueck; and Hr, Modalie

has said that if the bond is bad you will hear about it from

the United States attorney.

14r4* e,4Alie. Y-s. There is only one troubles The

comnIssioner i; some outlyring county, being a good follow in

his own county, might take bonds that hle ought not take. Do

not forget also thmt inview of thae fact tlht in some of the

cities you occasionally have untrustworthy magistratos--

althoughL not lawyers-- who may admit to bail in some of those

cases, so thaft you ratty get abuse.

Bit the answer is that you .et rid of them; and there

apain you will heutr frord the district attorney and from the

newspapers,

The hsairnan. Very well, gentlemen.

Rule 26 appears to be a very simple one.

Lr. Aoltzoff. Just as matter of phraseology I think

we should substitute the word "bond" for "undertnking".

Rr.Crane. How about Rule No. 25?

"he Chairman. That wns accepted; Rule 25 was modified and

acvopted. Mr. Waits made a notion which was lost.

M.C-ýanas T eon.
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Mr. fedalie. You have some difficvlty In Rule 26

because of the limitntion of the word "returned". One of the

difficulties is that if bail lasts only to the day of verdict,

and tl o dorendant ts conviteod, and the Jud.To says, "I will

impose aentence ten r'yuns from today, and T want to continue the

defendant on bail," under this langus-e he mist give a new

bond.

MU-. ýtoltsoff. Why not substitute for the phraso "intil

a verdict is returned" the words "until the proceeding is

finally torminated"?

The Chairman. That is too meoh; it would ro to appeal.

Mr. Uoda'ie. "Until Juc4ment"?

Mr. oltsoff. Suppose a case is nolle pressed?

Mr. Crone. Thmt is a Judgment; Is it not?

Mr. lIoltzoff. No; there is no judgment when tho'- is a

nolle prosse.

Mr. Medalie. It says "durinp the pendency of the

criminal •rooeeding." If it is nolle prossed, there Is nio

lonqer a dendency of the criminal proceeding.

he Chazrman. "Until judgment is rendered"? Is that

the languEl:e, instead of "verdict"?

Kr* MLellan. Why not say, instead of "daring",

0 "throughout the pendency of the criminal proceeding"?

Mr. Medalie. Because you are dealing with the question

of appeal. You raise a question.

Mr. 1loltsoff. Is there any dangerif you put it that

way, that. some one will construe this to mean that the Judge

may not c~cmit the defendant when he is convicted?

Mr. Medalie. No. A Judge always has power to revoke
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bail.

Mr. 1Iltzoff. ]hit t1ls sV as, "shall be continued". I

am just wonidering whether thmt language --

Mr. •edalie. "Unless otherwise ordered."

0~ hat you have in mind here is "any recognizance or ball

shall, unless otherwise ordered".

Mr. 3oltzoff. "Shall, unless otherwise ordered", will

meet my point.

The Phairman. Do we state "during the pendency of the

criminal proceeding"?

Mr .Seasongood. No.

The Chairman. Or do we go on?

Mr. Holtzoff. "Until Judgment is entered"?

Mr. Crane. That would be my idea.

Mr. Youngquist. Make him put up a now bond.

Mr. Holtsoff. In line 2 I think it should be "shall

continue i1 effect", instead of "continuing".

The Ohairman. All right.

'r. 4oltzoff. And in lines 1 and 2 you say, "Any bail";

change4 that to "bail", instead of "undertaking for bail."

The Chairman. Then would it reads

"Any recognisance for ball shall, unless otherwise ordered,

continue in effect during the pendency of the criminal pro-

ceeding until the Judgment"?

M. odalie. "Until Judch mnt."

The Chairman. "Until Judgment"?
i

Mr. 1ýoItzoff. Yos; "until judgment".

The 4hairman. And then a commaa, and then the words

"unless beltcr security is reqtired or unless the defendant is
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aurrendere "? I not that all you need?

Mr. ledalie. Yes.

M•r. loltzoff. Yes.

M.i*.Seth. Uould not the words "unless otherwise ordered"

belong down arong the exceptions?

Mr. Medalie. Wo want tho continuance.

The Qhairman. I think you are right on that, Mr. Seth.

C
1r. McLellan. Yes; that is reodundant. You have the words

"unless otherwise ordered" up above.

kr. Redalie. There is another provislcn besides requiring

better security. nhe court nay want to con it the defendant.

7 Ur.Seth. Yeo: "unless the court otherwise orders."

The Chairman. The idea is tlht you havethe same thing

in two places.

Mr. Uoltzoff. Just where would you have it?

The Chairman. At the end.

Mr. Eoltzoff. At the very end?

The Chkirman. Yes.

Are there any further suggo: tions?

Mr. 4edalie. I think we should make it clever that the

court has the power , immediately after verdict, to commit the

defend ant.

Mr. beth. Yes.

Mr. gedalie. And when we say "and unless otherwise

ordered" -- "after vordict, or at any othnr tine."

M-. Roltzoff. I an afraid thrt if you put "unless

otherwise Ordered" at the tail end the phrase would inot serve

the purpose intended.

Mr.Crane. It hes a different reanino, there.
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Mr. 0('alie. Ycu aee there Is arcother situsition in

which tho cur t may want to committ the defendant, and rhat is

c~nr .u0the trial or wlien tic Jury takes the case.

'io. ;In* orf. It !.s froq,;%itly dJ•'e.
!V

The 021r in :i. T•et -s wu~t tht words "or othorx4se

ordo rd" nftor th441o ýrst "unlass". ;e low thl- sounds to yout
'Arqnrooognzancu or ball shall contiue inft, t during

tho pnondonýy of thc cr~x;ra1 procoedtri, uijt!l ju,#"poant, unlss

the couratshll otherwl•o order.. or unlevs bettetr security is

rcquired, or ulesas the defendtnt is surrendered."

1!r. Gluoclo. Why not follow with "iuiless the courtshall

otherrise trder"?

Mr.teIongoods. Yen; beccuse thr-t rov-1d nover the others;

would it not?

•ae Chair~man. T -vi-iss it wrvuld.

11r. o1ltzosff. 1t r',uld not cover the contirnCency of the

defendantfs ba-uF surrendered.

Ur. 'edalie. You nqeo mtr't permit for thesurrender of

the defendrnt.

Mr. Touncri~t. That is an ect of the rarety.

Mht. 10edalio. It 1s not recogmised here. Do you moan

the surety would h-ve the -i1pht qnyhow?

M Mi. 1o1ungquist. Yes.

. 4ednlie. Ard we 4o rot need to mention it?

Mr. ýounttVxilt. Yes.

Mr. -1dalie. I suppoe so.

The 9hnir•an. It would not do any htriv to say "unless the

court shourl otherwise order or unless the defendnnt is sur-

rendered".
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Mr. Path. That is right.

The Chairman. And leave out the mention of Increase of

bail,

Mr.Seth. Yes, making it different.

The Chairman. Are you reedy for the question? (Putting

thequest ions)

The notion was carried,

The Chairman, Rule 27.

Mr. Uitzoff. We have the same word "undertaking", How

about if there is a breach of the bail?

Mr. Medalie. You make this mandatory, and it should not

be. I can give you cases showing that it should riot be.

The Chairman. Make it "may".

Mir, Uoltsoff. Yes. But I think it should be mandatory

on motion of the United States attorney.

Mr. Medalie. No; because the United Ststes attorney

may just be mad at the defendant, and we have seen them got mad

at the defendant and do unwise things. If a case is set for

May lt, and if the defendant did not get the notice, and does

not show up, there has been a breaichl becausethe breach does

not depend on the valid excuses the defendant may hate -- for

instance, if he thought he did iiot need to attend, because he

was told there would not be a tial or because he vias told the

calendar woo full. The court ordinarily does not forfeit

bail, Sometimes it does. Sometimes, on a bail, the judges

forfeit your jack, The judge calls the calendar; and for

every defendant who does not appear there is a forfeiture, and

the surety companies and the bondsmen come in, and then there is

a wholesale remission of forfeitures. But the court does not
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have to reit.

Mr. oungquist. A week at-,o today there was a decision

by the 3upremo Court of the United States in the matter of

forfeiture in a case where there was a wilful breach. The

conrt hold under the statute that there be no remission. What

was that?

l.'. Roltzsoff. That case coustrued the pro-sent statute

relatinG to remission of forfeiture. The statute reads that

the court Way remit the forfeiture on the &a •licatlon of the

surety if the default was nft wilful. There have been cases in

the circutt court of appeals, back, and forth, as to what is

meant by the default being wilful -- whether that melant the

default of the surety or thlault of the defendant; and now it

ban been hield -- and beforo tlht it was held ini the Fourth

Circuit -- that it means defa-lt of the defendant, and not the

default of the surety. That is the one that is referred to. I

do not thirik that pvrticularly eppliee to this rule.

IWr. )Oungqzist. Yes. I just could not r call it.

The Chairman. Let me read Rule 27 as it now seems to

stand:

tiif the-e is a breach, the court may enter a Judgment

declarine the bail and any woney or security that havo been

deposited as bail forfeited. The surety may thereafter apply

to the couwt for a reomesion of the forfeiture as provided by

law. The lapplication for remission shmll be filed )rtor to the

9 trial or *ithin 90 days thereafter."

jr. Uoltzoff. Is the 90-day period now provided in the

law?

Lv. Jtrine. The law does not fix Fny period now.
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Mr. Iýoltsoff. I thought not.

Mr. AedalI*. There is one trouble even with the word

"may", whiich seems to be necessary even for the most casual

bre• ches -- whicltoe important-- and that is th& t there is no

provision ror mandatory forfeiture where it in cleverly indicat-

ed that there should be a forfeiture.

The Chairman. It is up to the judg0e.

kr. Medalie. Yes; it is up to the judge. But if the

judge wa-nts to make a wrong Judgment, I think we must just

face it oiý occasion.

1,i. 1ioltzoff. I do not thilk we should have any limita-

tion on tbe right to spplyr for renission of the forfeiture.

The existing law has no limitation at all. I do not 1cnow of

any evil or abuse th'ft makes any such limitation desirable.

The Chairman, Why was )0 Cays fixed, Mr. Strine?

Mr. Strine. As 11r. Ioltsoff stated, no limitation seems

to be stated now. The 90 days was fixed merely as some reason-

able time.

Mr. Crane. In our State I think we have one year.

MU. Kedalie. One trouble was found with forfeitures

during thel era of prohibition, when surety companies did

wholesale business. They did not discover, until a long time

after the forfeiture, that there had been one; and sometimes

there werel cases of very grave injustice to the surety companies

because of that.

!JV. *4oltzoff. I nove theft we strike out all time limi-

tation, because existing law contains none, and no abuses have

developed under existliv law.

Ur. iLedalie. Do you want to strike out all after the
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comma in lie 5, after "existing law"?

Mr. U1o1tzoff. Yes.

Ur. Nv dalie. I so move.

Mr. ioltzoff. I second the motion.

SMr. Glueck. Uere again, Mr. Chairman, in many States

there have been frave abuses with reference to the business of

removal of a forfeiture. You know that, Mr. Robinson. After

the Sta e has gone to all the trouble to try to collect on these

forfeited bonds, somebody with a little political influence

moves to remove the forfeitures, and the whole thing is off.

Mr. 14oltzoff. Federal judges are not subject to political

irf luen ce. in
IW.Glueck. I did not have thatýmind; I was merely indicat-

ing that there is an abuse.

Mr. U1oltzoff. But not in the Federal courts.

Ur.Ulueek. But I think in the Federal courts, again,

it probably will not be a real problem. As a matter of fact the

only evidence we have., unfortunately, is evidence as to State

courts. $o one has made a survey of the practice in Federal

courts.

The Chairman. In addition to the changes I read, we now

have added the striking out of all the last line and a half,

from the word "laui" in line 5.

A;e you ready for the question on the whole rule?

Mir * $easongood. I think Mr. Medalio's idea was thuit we

should have a positive entering of judgment unless good cause is

shown.

Mr. gedalie. I think this should be studied a little.

Ur. $easongood. "He shall, unless good cause is shown,
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forfeit thD bond."

)r. Yountquist. The same thing is true when he applies

for forfeit.

1%,. godalie. I am not satisfied with this, even with

the changes which have been made,-- changes which I tILnk I

understand. I think thero shoild be conditions under which

forfeitures should be granted.

.1,e Chairman. What about Mr. Seasongoodts sugrtion:

"shall be entered unless good cause be shown to the cottrary"?

Mr. Medalie. I think that might meet it; and, after

all, our Juds4es are not a blood-thirsty crowd trying to oppress

people. In bail bond matters they have been on the whole

pretty fair to defendants and sureties. I tlink that risk is a

better risk than leaving out all mandatory provisions.

The Chairman. Shall we say, "shall enter Judgment", and

then at the end of the sentence say,"unless good cause be

shoxn to thie contrary"?

Mr.Clrane. Do you havo to give notice to them?

11•r. loitnjquist. No.

,. Crane Then "good cause to the contrary" means you

would havo to give tClem soe notice; does it not?

Mhe Cl•LCm•n. I thY-k no.

Jr. C:Lane. I you are goIng to do that, why not give a

trial? I tVink automatically there should be a Judgment unless

they a~ly, themoelves, in some way to be released from the

forfeiture. I think the burden should be upon~l~e bondsman.

The 1hailrman. Put it in the next sentence, in tiis way:

"The suroey may thereafter apply to the court for remission of

the forfelture on good cause shown."
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1X.-Cane. Yes; put it thero; that is a little better.

ar.4ueck. Then you are striking it out before?

One Imhirman. Yen.

Mr. Uclellan. Have you restored the "shall"?

T1e Ohairman. Yesi "If there is a breach, the court

shall enter Judigment declaring the bail or any money or

securities that have been deposited as bail forfeited. The

surety may thereafter apply to the court for remission of the

11 forfeiture on good cause shown."

Hlow Is that?

Mr. i0'alie. I thiuk you need enother provision for

other purposes; and that is this.

Mr. Youngquist. before you come to that, let me raise

t-As pointa Under the law, as it Is now, there may be no

remission Lr cane of a wilful default. So if wo leave this

"as provided by law", that should stay in, I think.

r. Moltsoff. I think you open the door if you say "for

good cauae shown."

Mr .ASth. I tbink the words "for good cause shown" should

be up at t,*e other end of the sentence.

Mr. Uoltzoff. I should like to say that this chani.es the

practice. Today if there is a default, judgment is not auto-

matically entered. A forfeiture is declared automatically by

the court ýn motion of the United Sta es attorney, but later on

a proceediýg inthe nature of a scire facias has to be brouiht

by the Uniied Stat; es attorney in order to enter Jud&ment on

the forfeiture.

I am not objecting to si plifying that procedure, but I

do want to call attention to the fact that you are providing
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a chnf.e w thr espect to forfeiture, in com.•parison with the

existing procedure; and I think it should be known thtit this

Is being done.

The (hairman. If you have to bring a proceeding, then

0 there is no obJectionito the phrase "on good cause shown" being

inithe first sentence,

Mr. 4lueck. Is it preferable to have tobring a proceeding?

Mr. 1Ioltzoff. Here is what happens, as I understand it:

A bond is declared forfeited, and ordinarily some time elapses

before an other proceeding is brought to enter Judgment on the

forfeiture. If he thrBhows up within a few days the for-

feiture is set aside.

Jr.o Crane. Our procedure is to give a bond that you are

go*zg to produce the body of the defendant; and if you do not

produce the body of the defendant the bond is forfeited, and

we enter J~d~pent upon it. That is the procedure, right there

on that day.

The Chairman. Right there on that day.

10 Mr. Crane. Right there on that day. If there be any

reason -- and there are thousands of then -- why bond should not

be forfeited and Judgment entered, that can be stated.

4r. 1Holtzoff. That is not the present procedure. A

motion has to be filed. They used to call it scire facias.

Ur.Orane. I would wipe it out; it is no good.

Mr. Iioltzoff. But he should have notice.

Mr. Crane. Why should he.get it? He hias to produce the

body of t44e defendant, and he has failed to do so.

kr. iHoltzoff. lie may not have kziown that the case wqa set

for trial.ý
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Mr. rann. Then the forfeiture is riade, and the Judge

hetavs thme xcuse.

Mr. lioltzoff. flt under the remission statute the judge

may not set aside a judpient unless the defendant's default

4was not wilful; so that the surety's excuse is not sufficient.

You are etting into a little difficulty here, and you may be

causing an occasional hardship to an innocent surety.

Mr. Robinson. Of course you are F'etting back to the

com-on law procedure of estreat, where they brought the bond

out from the judgment files and put it into the bond files, and

collected at once.

13r. mHoltzoff. I am not objecting to the change--

Mr. Crane. Mine is simplified. It is known. The

fellow who puts up the money takes the risk. It is i.is busi-

ness; and 'its soon as he f r4 la to produce the defendant he hias

to pay. What is the good of serving him with notice? Let him

come forwardnd stnt.e it. In the State of New York we enter

judgment, and we have no difficulty; and we give them a year to

get out ot it.

Mr. Medalie. Lot me tell you some things I wrote down

while yoa were talking. First, I do not think a breach is

meterial In most cases. In such cases the Uovernment's

intere-t has not been affected, and the Uovernment has not had

any lose. There should not be a forfeiture. It is purely a

cleical inadvortence, for all practical purposes. The man is

availnbleý he wants to come; he simply did not get a notice.

Suppose we had this: "The cour~shall declare the bail

11 forfeited. The forfeiture may be remitted for good cause, and

where thei forfeiture has not bean remitted judgment sball be
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T7.at is, the defendant has to put up IAS own money --

wrile$s tho foxfiture was wilful or the intere-ts of the

United Statets were materially afffeoted by the bremoh."

Mr. iAoltzoff. Do you mean unless tho default was wilful?

Mr. Xeodl1i. Yes; "unless the default was wilful or the

1n terests of the United States were materially affected by the

brooch" or by tho "defRult".

M-0. •&•llan. Whoso default?

Er. Redtal.e. The defendant'a.

MJn.Rbnbson. Or course you umnt to guerd ae;ainst using

this to postpone the day of trial.

Mr. Rodalle. Then the intere•ts of the United States

are materially affected, and the judgv would so find.

MP. 0o1Ainsr. Would he?

Mr. kedalic. I think so. if he did not, after h.ring

the evidenoe, make a provision to cover that.

Mr. Crane. * Have we coverod all that?

Ir .R binson. I think so.

The 4hnirman. We shall have the Reporter write that up.

We have just one moro rule in this chapter -- 28 -- if we

want to coter it.

Ur. *oltzoff. Do we need Rule 28?

TAr. ýtrine. I do not thirk so, Mr. Holtzoff.

Mr. el4tzoff. Then I rove to strike it out.

Ur, crane. I move to a trike it out.

The qhairmen. Is there any discussion of that-- to strike

out Rule 2

NT,.Wmchsler. 4r. Chairman, before we leave the subject of

ball, let ae put one question: Is it intended to preclude the
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possibilit ' of releasing the defendant on his own recognizance

or the undertaking of his counsol to produce him, without the

fllile of a bond?

Ilr. ýoltzoff. Te word "recognizance" is used farther

back -- wlhich indicates, it neens to me, that such a course is

perraisslibls.

1. Wechsler. It is not covered by the basic rule on

preliminary examination.

g.1.. 4 oltzoff. I think it is. The word "recognizance"

is used th~ere; is it not?

rs,. U0eohsler. Lot us look at the language. It is Rule

21 (d), lines 20 and 21:

"shall commit him to custody, unless the offense is

bailable and the prisoner is adzi tted to and gives bail.Wt

I do not think you will find it is used consistently;

and if it is the intention to allow the practice -- as I think

it should be -- I maerely suggest that the Reporter check the

rules to see if that possibility obtains.

Mr. Holtzoff. It is the common practice in juvenile

delInquency cases to release the defendant either on I'is own

recognizance or in the custody of his parents.

Xr.Vlochsler. I t1ink it is the comion practice, and

should be available in other cases as well.

Ur. Rioltzoff. Oh, yes.

The 44hairman. Do you want to vote on Rule 28 before we

go into this matter of Mr. Vechslor's? Is there any objection

to the motlion to strike?

The wotion was carried.

The Ihairman. Do you want to bake a motion on Uhs other
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Mr. Waite. Mr. Chairman, if Mr.Wechsler will consent,

12 may I ask a question before we go back to that?

The Chairman. Surely.

M0 .Wealteo. I do not know enough about the Federal situa.

tion to have any judgment of the desirability of t is matter;

therefore I am asking the question.

In the Institute code they have a provision to this effect:

"No undertaking--

bail bond

"shall be invalid, nor shall any person be discharged

from his undertaking, nor a forfeiture thereof be stayed, nor

shall any Judgment thereon be stayed, set aside, or revwrred,

or the collection of any such Judgment be barred or defeated

by reason of any defect of form, omission of recital or of

condition, failure to note or record the default of any princi-

pal or surety, or because of any other irregularity" --

'And so forth; I shall not read the rest of it.

Mr. TIoltzoff. We have no evil that needs to be re-

dressed by any such provision as that.

The C4airman. We have just one or two other small pro-

visions on the matter, which we can take up in the morning.

Mr. Waite. Mr. Chairman, we still have the matter of Mr.

Wechsler• s.

Th.e (hairman. Yen; go aheaclo ro.•aehsler.

Mr. wechaler. My motion, Mr. •hairman, was quite siiple:

that the rules provide for release of the defendant on his own

recognizance or on the recognizance of his counsel or the cus-

tody of his~ counsel or his parents, perhaps, without the filing
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of a bond. I do liot think the rules as now drafted clearly

permit tha , and I think they should.

Ar,. Robinson. I think they should, certainly; I will

second that motion, if it is a motion.

Mr. Wechaler. It is a motion.

The Ohairvian. Gentlemen, you have heard the motion.

Mr. Medalie. Are you including counsel?

Mr. Wechsler. I did not address myself to the form of

it, Mr. Uedalie. I think it should be as broad as possible.

Mr. Medalie.. Yes; but do not ever bring in a lawyer to

guarantee the appearance of a defendant. Any sensible counsel

goes up to the judge and whispers to him, "I do not do that kind

of tling."

The Chairman. All those in favor of the motion say "aye".

The motion was carried.

The Chairman. Vie are due at 12:15 tomorrow, as I think

was announced while all of you were here, over at the Court of

Appeals, for luncheon. Was that stated?

Mr. Robinson. 1o, sir.

Mr. Crane. No; I did not hear it.

The Chairman. About two weeks ago Judge Justin Miller

invited the oomuittee to luncheon, to meet the Judges of the

Court of Appeals and, I think, some others. So if there is no

objection we shall be at the Court of Appeals at 12:15

tomorrow.

Mr. Iedalie. We start at 10 o'clock tomorrow; do we?

The Chairman. Yes.

Ur. Xedalie. And we continue until 5 o'clock?

The Chairman. We continue until 12 o'clock, and then

[i
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go to the uncheon. I suppose we should get back here by tic

o'clock, and then continue until five, and then resume again

at eiftht o'clock. We are making progrden.

I received a sunrions that take e to the O.P.M. tomorrow

9morning at ton o'clock; and will you designate some one to

preside tomorrow for an hour or so until I get here? I have

no choice but to go.

Judge Crane, will you resume your customary presiding

responsibilities?

Mr. Crane. Anything you say.

The Chairman. Very well, gentlemen; we adjourn for the

evening.

(Thereupon, at 11 o'clock p.m., an adjournment was

takem until tomorrow, Tuesday, January 13, 1942, at

10 o'clock a.v.)

6
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ADVISORY COMMITTEE ON RULES OF CRIMINAL PROCEDURE

UNITED STATES SUPREME COURT

Washington, D. C.

Tuesday, January 13, 1942

The Advisory Committee met at 10 o'clock, pursuant to ad-

Journment, in Room 1 47-B, Supreme Court Building, Washington,

D. C., Frederick E. Crane, presiding.

PRESENT:

Same as previously noted; Arthur T. Vanderbilt absent

at the morning session.

* --

PR 0C EEDI N S

The Chairman (Frederick Z. Crane). Gentlemen, shall we

get to work?

We had this proposition of Mr. Waite's, but I think we had

better wait until he comes.

I think we are down to rule 30, and Mr. Robinson has some-

thing to explain regarding it.

Mr. Robinson. The first rule 30, with the index tab on

it in your books, is based on the work of the Committee at its

September meeting. It is rewritten with words deleted and other

changes made in accordance with the votes of the Committee.

However, a substitute rule 30 has been prepared also, for

your consideration, and you will find it just following this

old rule 30. You will find it, the third page after the

chapter headed Chapter 3, "Indictment, information, and Com-

plaint, Rule 30.



232
2

My suggestion, Judge Crane, would be that we start with

the new rule, using the old one for whatever reference purposes

the members of the Committee may wish to use it for.

Mr. Holtzoff. I would like to ask a question, Mr. Robin-

son. Subsection (c) of paragraph I of the old rule, which

abolishes demurrers--has that been carried into the new rule?

I do not find it there.

Mr. Robinson. Yes. As I just stated to you, Mr. Holt-

zoff, that is in a later chapter.

Mr. Holtzoff. It is a later rule?

Mr. Robinson. Just a minute, please. You will observe

that chapter V deals with arraignment, pleas, motions, and

notices, and therefore, under chapter V, subsequently, we will

come to that matter of abolishing demurrers, and all that.

Mr. Holtsoff. I see.

The Chairman. Is the first one the new one?

Mr. Holtzoff. The second one.

Mr. Robinson. The second one is the new one.

The Chairman. The second one?

Mr. Robinson. Yes, sir.

The Chairman. You want us to take that up?

Mr. Robinson. Shall I take up rule 30 (a)?

The Chairman. Yes, you may.

Mr. Robinson. The heading, "Written Accusation of a

Criminal Offense."

"The written accusation of a criminal offence may be

indictment, information, or complaint. Information of a

capital offense is by indictment. Accusation of Infamous

offence which is not capital is by indictment, unless the
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perso accused waives indictment, as provided in rule 30

(e), *nd consents to the accusation by information.

Accusation of an offence which is not infamous and which

is not a petty offence is by indictment or by information.

Accusation of potty offence is by information or by com-

plaint."

As you know, the Federal law has those classifications of

offences, and while it seems somewhat repetitious perhaps, it

is necessary I think for us to consider the form of written

accusation which is to be used for each classification of

federal offence.

Mr. Medalie. Why do you limit petty offences to the in-

formation or complaint, in view of the fact that you may have

0 indictments of many counts, which may include a petty offence

with more serious offences?

Mr. Robinson. I was basing that largely on the fact that

the Supreme Court has provided rules governing petty offences,

and in those rules it is stated only that petty offences may

be charged by information.

Mr. Holtzoff. Oh, no; those rules--

Mr. J~iae(7 ntetosng). If you provide that petty

offences are to be charged by information or complaint and

S exclude their being charged by indictment, you create procedur-

al difficulties.

Mr. Robinson. Nov, Just a moment. Those are petty

offences ecommitted within Jurisdictions that have exclusive or

concurrent, within the federal Jurisdiction.

Mr. Holtzoff. Yes.

Mr. Rcbinson. But I wanted to explain this, just as soen
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as I oaa ago to it# that ve need to eonsderp, too, the posi-

bilitie0 of dealng vwith Ptty efienes in places other than

theme under exclusive federal Jurisdiction bforer* a United

States CLasilenes. !hat is Just a eOnsldertlea that the

I rosesoareh sff has been Siving a good deal of time to, and

vhile It s true that ve do not vant to have any part in settiun

up new serts of federal courtst, amely, umder fnited States

SOmissime , still the possibility of dealing with Alex's

milgrateory bird" cases and other•s ether than by the distriet

court, Itself, is nea that ve have get to oensideor, you knew,

so that is still Involved, Alex, *nd that is a peInt--if yeu

do not mlnd would like to pass It, beeause It is not involved

here.

*Mr. Rltseff. We, but I veuld like to say this. At the

present tise emmissioners have Jurinslition of petty offenees

only on fe ore reservations. Vhat mey happen as the result

of future gisletien, we do not kMow, and ve Gould not logis

late and steuld not leistlaUte fo that.

Mr. RIbinseo. Certainly.

ur. itltseff. fov, it seem* to me that to cure mr.

Nedalle's objoeetion, to vhich X ag"ee, all ve need Is to

Insert a vord in the last sentenee.

"Aeusation of a petty effoene is by indietments

intfo tion, or complaint."

Mr. Ui.e Yes.

ir. RI biAson. Yes, that is all right.

Mr. n. Theore Is at the present time as r recall a

federal satute vhihk says that "petty offenees"--and It
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defines th4 -- "may be prosecuted by information." This,

again, says "may be".

Mr. Robinson. Yes.

Mr. Holtzoff. They do not have to be.

0 Mr. Dean. Those are petty offences, not necessarily on

federal reservations or territories, and not necessarily

within the jurisdiction of United States Commissioners.

Mr. Robinson. Right.

Mr. Longsdorf. This section 541 is the one you refer to,

is it not, Mr. Dean?

Mr. Dean. I have forgotten the section number, but it

defines them, and says they may be prosecuted by information.

Mr. Glueck. As a matter of comment, merely, the "by"

ought to come out, now, in line 10, before "complaifnt".

The Chairman. Yes, that is right.

Mr. Robinson. That is right.

The Chairman. "By information, indictment, or complaint."

Well, Iis this satisfactory to you all, this section (a)

of rule 30?

Mr. Dean. I still have one question about it, and that is

whether or not it contemplates that a complaint should ever be

filed before anyone other than a United States Commissioner.

0 Mr. Holtsoff. No, it does not.

Mr. DOan. Well, shouldn't we then indicate some how or

other what a complaint is? A complaint is not an accusatory

document in the same sense that an information or an indictment

is, becaus• it is one that is only used before a United States

Commissioner, whereas the other two are filed with the federal

district ccurt. In other words, we have nowhere here defined
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"complaint".•

Mr. HoLtzoff. I wonder if that could not be cured by

changing this last sentence to read as follows:

"Accusation of a petty offence is by indictment or

information, if prosecuted In the district court, or by

complaint, if prosecuted before a United States Commission-

or. "

Mr. Dean. Some such language as that.

Mr. Longsdorf. Mr. Chairman, if I may address Mr. Holt-

zoff, I think that that section 541 of Title 18 contains no

such limiting means. It says:

"Petty offences may be prosecuted by iaformation or

complaint."

But it does not enlighten us very much about what th3 complaint

is, of course, because it uses only the word. I think the

complaint referred to in section 541 is probably an accusative

complaint and not a preliminary one.

Mr. Holtzoff. Yes. Well, the difference as I understand

it between a complaint and information is that an information

is filed by a public prosecutor, and a complaint may be filed

by anyone--the arresting officer, or anyone else.

Mr. LOngsdorf. I do not know whether that would be true

if it is the basis of a trial for an offence.

Mr. Holtzoff. It is. That is the practice, and that is

being followed for the trial of petty offences committed on

reservations.

Mr. Ldngsdorf. Yes.

Mr. Holtzoff. Trial before commissioners is upon complaint
mI

made by the arresting officer.
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Mr. Lo adorf. Usually made by the warden or somebody

else.

Mr. Robinson. of course, this needs to be considered, Mr.

Holtsoff, that ve do take the petty offence rules promulgated

January 6 last year, which do provide for the trial of petty

offences on informations.

Mr. Loogsdorf. And they do not mention complaints.

Mr. Robinson. They do not mention complaints.

Mr. Holtzoff. But we have secured a formal construction

administratively from the Supreme Court that that term, "inform-

ation," in that rule is to be construed as including either

information by the public prosecutor or a complaint by any

other--by an arresting officer.

Mr. Robinson. In other vords, there can be accusation

then by complaint or by information, used in the sense of com-

plaint, as well as a oxmitting magistrate proceeding based on

a complaint?

Mr. Holtsoff. Yes.

Mr. Crane. Wouldn't Mr. Dean's suggestion cure it?

Mr. Robinson. What is that, Judge?

The Chairman. Would you state it again?

Mr. Dean. Well, I think ve are under some compulsion to

define this word "complaint", and I think it is obvious that

there is some disagreement here as to what it means. Secondly,

I think there is some misunderstanding as to vhether it might

be used in the federal district court.

I have never heard of a complaint being used in a federal

district court. Now, if we do not intend to use it there, I

think we should state so, and define a complaint as an accusatory
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document be ore a United States Commissioner.

Mr. Holtsoff. I vonder if my amendment would not cure

that point, Mr. Dean?

Mr. Dean. I am not sure that it vould not. I am not sure

that it vould not.

The Chairman. What was your amendment?

Mr. Holtsoff. My amendment was to modify the last sentence

of 30 (a) so as to make it read as follows:

"An accusation of a petty offence in the district

court is made by indictment or information, and before a

United States Commissioner, is by complaint."

I think it should be-

"is by information or complaint."

Mr. Robinson. Yes, you vould have to change that.

Mr. Youngquist. You do not discriminate though between

your different proceedings. I think that the distinctions

ought to come at the beginning of the paragraph where you de-

scribe the vritten accusations.

What we want to do, I take It, is to say that Indictments

or informations may be used in the district court; informations

may be used also before a magistrate in the prosecution of

petty offencep; complaints may be used before the magistrate,

either for the prosecution of petty offences or as a basis for

a preliminary examination. I think that is what we are trying

to say, isn't it?

Mr. Holtzoff. I think that is right.

The Chairman. Trying not to say that.

Mr. Youngquist. Would it be simpler for the Reporter to

say that?
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Mr. Robinson. I think so. You would have it right after

the headingt

Mr. Youngquist. Well, in some appropriate place.

Mr. Robinson. As you have been speaking I have been vant-

ing to ask you about the possibility of using your definition

section for something of this kind.

Mr. Glueck. I was going to suggest, Mr. Chairman, the

possibility of putting that into rule 1.

Mr. Robinson. Whenever we begin to degenerate into toe

many small details, I begin to think about your definition sec-

tion.

The Chairman. Would that be a rule 1 definition?

Mr. Glueok. Yes, "and application".

0 The Chairman. -And application.

Mr. Holtzoff. I think we could well afford to define

"information or complaint," because there is confusion in the

cases as to the meaning of the term "information". There is

one line of authorities which limits it to a document signed

by the public prosecutor, and there is another line of author-

ities vhioh construes the term "information" as broad enough to

include a complaint by an arresting officer, so that I think

it would be useful for the purposes of these rules, clearly to

. define those terms in the definition section.

Mr. Robinson. It is rather a tough order on definitions,

though, isn't it, Alex?

Mr. Holtzoff. I think that is exactly the type of thing

that ought to be defined.

Mr. Robinson. Yes.

Xr. Eoitsoff. The term is susceptible of two meanings.
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Mr. R inson. I would appreciate a memorandum from you on

that, if you vill help in that definition.

Mr. Holtzoff. I vill be glad to.

The Chairman. Is that agreeable to you, Mr. Dean?
Mr. Dean. Yon.

Mr. Seth. The statute says "petty offences in the

district courts may be prosecuted by complaint." Now, ought

we to ignore that?

Mr. Holtsoff. Not in the district court, I do not think.

Mr. Seth. Yes, it does--the general statute covering

anything pvnishable by not more than six months and not more

than $500 fine may be prosecuted by complaint in the district

court.

Mr. Holtzoff. By information, or complaint?

Mr. Seth. Or complaint,

Mr. Medalie. Now, "complaint" as I understand it is

nothing more or less than an affidavit setting forth the facts

which constitute the crime. In stating the nature and contents

of the written accusation you deal with complaint Just as

though you were dealing with a mere technical document which is

called an indictment or an information.

Now am a matter of fact, in order to charge a person with

0 a crime by affidavit, you cannot set forth facts in the summary

way that you can in an information or in an indictment. The

complaint must go into the facts. You are creating limitations

on a complaint, which practically assasSinates every characteristic

of an affidavit.

Mr. Robinson. I do not think that is true throughout the

districts of the country, George, because I know that some



241

complaints--and I have some specimens here--the body or charg-

ing part of the complaint could be substituted for the body or

charging part of an indictment or information without any il-

legality one way or another.

Mr. Soltsoff. I have seen some very general complaints.

Mr. Medalie. I know, but those are not proper complaints.

Mr. Robinson. Oh, I don't know.

Mr. Medalie. A person should not be deprived of his liber-

ty by an arrest on an affidavit, unless the affiavit sets forth

the facts.

Mr. Robinson. Well, if it sets forth the facts which

will be sufficient for an indictment or information, he surely

cannot object to it.

Mr. Medalie. I think he can.

Mr. Robinson. Why?

Mr. Medalie. Because an affidavit must contain facts upon

the knowledge of the affiant. You cannot draw conclusions.

Mr. Robinson. Well, there is some dispute about that.

Some affidavits are based on information and belief.

Mr. Xedalie. Then you have to sot forth the sources of

your information and the grounds for your belief.

Mr. Robinson. Not always. Not always, under the oases.

That is, you do not always have to disclose your Informant--

do you, in All districts? I know there is some variety of

opinion on that.

The Mhairman. Do you have to define in detail the nature

of the complaint? Do we not just say, "complaint" as used in

these rules cares for these petty offences? Wouldn't that be

sufficient, I leaving the complaint to be used as it has been
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heretofore -that is, the nature of it?

Mr. Medalie. Well, because, here we admit a complaint to

be as general and as summary as an information or an indictment.

In other words, we are saying that an affidavit does not have to

contain the facts that an affidavit ought to contain, when you

define it, just as we do an indictment or an information.

Mr. Holtsoff. Well, I do not think an officer who swears

to a complaint is required to disclose confidential *our*e#.

Mr. Robinson. I don't, either.

Mr. Medalie. Well, assuming he doesn't, he must state his

facts.

Mr. Youngquist. Mr. Chairman, is it proposed ye define

"complaint"?

The Chairman. Yes.

Mr. Youngquist. I see no need for it.

The Chairman. Neither do I.

Mr. Youngquist. Do you think there is real need, George?

Mr. Medalie. I do not think you really need to. It is a

term that has a definite meaning in criminal law, but a complaint

nevertheless is essentially an affidavit.

Mr. Holtzoff. I think we could well afford to define the

word "information", because the cases view the term "information"

in two different senses.

Mr. Robinson. That is right.

Mr. Holtzoff. One line of authorities limiting the term

"information" strictly to an accusation by a public officer,

and the otber line of authorities defining it broadly enough to

include what we generally call a "complaint." That being so, I

think we might define the term, so that we know in what sense
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we are using then in these rules.

Mr. Nedalie. Well, regardless of vhether you define it,

the fact remains that a complaint is an affidavit.

Mr. Crane. You haven't got tostate that in the rule, have

0you

Mr. Medalie. No, I dontt think you have to state it, but

if you admit a complaint--that is, an affidavit--to charge a

person with a crime, so that he may be arrested or held, and by

implication provide that it doesn't contain any more than a short

form indictment or Information, you do not set up a standard of

having a person who sets forth facts on oath set forth facts.

Mr. Robinson. But who said the short form indictment or

Information was going to be adopted or recognized? We haven't

adopted that, have we?

Mr. Medalle. I am not saying the short form is adopted.

The Chairman. Before coming to the definitions, and what

form they should take, Mr. Holtzoff has made a motion that we

deal with this matter in rule(l)by defining particularly

"indictment", but particularly "information" and "complaint",

and what courts they are used in, and where; and I am ready for

a vote on that.

Those In favor of this motion, for defining these words and

putting them into definitions of rule 1, say aye. Opposed, no.

(The motion was duly AGREED TO.)

The Chairman. Now we come to the nature of the definition,

as to what the definition shall be. Suppose we leave that.

Professor Rhbinson's suggestion was that Mr. Holtsoff get up

some definitions for him, he to report later on them, rewriting

this subdivtslon (a). is that your suggestion?



Mr. Robinson* Well, the way you put it, Judge, it sounds

as if I am trying to pass the buck to Alex. I do not mean to

do that, of course.

Mr. Holtzoff. I think nobody would so construe it.

Mr. Robinson. I would be willing to work vith him on that,

surely.

The Chairman. All right, then (a) is to be rewritten.

Mr. Robinson. Are there any other suggestions or corrections

on rule (a), Judge?

The Chairman. Is that satisfactory, Mr. Dean, and does it

meet your objections?

Mr. Dean. Oh, yes.

The Chairman. Are there any other objections, now? If

not, we vill pass to (b).

Mr. Robinson. Do you wish, Mr. Chairman, that I read that,

as I did the first section?

The Chairman. I think so, yes. That vill give us a chance

to read it again vhile you are reading it.

Mr. Robinson. (reading)

"(b) Nature and contents of a vritten accusation.

The vritten accusation shall be a plain, concise, and

definite statement of the essential facts vhich constitute

the offence charged against the accused."

Mr. Holtsoff. Suggested by Judge Crane?

Mr. Robinson. Yes, Judge, you vill recognize that as your

idea, from our September meeting, to try to state in a few vords

what vas oo*tained in the former rule, which sought to catalog

or list the iessential elements of the offence.
i

The Chairman. I r~eognixe it.
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Mr. Ro inson: Continuing at line 14:

"It is sufficient without a formal commencement or

a conclusion or other allegation which Is not necessary in

order to state the essential elements of the offence or to

give notice to the accused or his assistants in making his

defense or to protect him against a second prosecution for

the same offence."

The Chairman. "It is sufficient without a formal commence-

ment or a conclusion or other allegation which is not necessary

in order to state the essential elements of the offence or to

give notice to the accused or his assistants or to protect his

against* * *."

I do not quite get that.

0 Mr. Glueck. That is a very clumsy sentence.

Mr. Robinson. Yes. Well, I would like to explain it. It

perhaps has a toubh of propaganda in it, that is the reason it

gets clumsy. The object is to head off any possible criticism

that by shortening our requirement for an indictment or inform-

ation we tend to overlook the essential requirements of an in-

dictment or information, namely, that it fails to give the ac-

cused adequate notice, or fails to protect him against second

jeopardy.

The Chairman. I should think you would very much confuse

by so many negatives.

Mr. Holtzoff. I suggest that could be left to the committee

on style, because that is really a question of phraseology

rather than of substance.

Mr. Glueck. May I suggest some such language as this to
I

the ceemmtý*e on style2
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"It shall be adequate iren though not containing a

formal commencement."

you see, when you say "it is sufficient" you sort of throw

us off.

Mr. Robinson. When you say "shall be" you get into manda-

tory matters generally, not in this particular "aso perhaps.

Mr. Glueck. Not here.

Mr. Robinson. I think "it Is sufficient" is preferable

here, to "shall be".

Mr. Glueok. Some general language of that kind, because I

think the present tense is the thing that throws us off.

The Chairman. Yes.

Mr. Holttoff. The civil rules use the present tense,

0 almost throughout.

Mr. Glueck. They do?

Mr. Holtsoff. Toe; and itwas done intentionally.

Mr. Robinson. Yes.

Mr. Dean. I wonder if we need it, if we are going to have

forms in the back, from which there will be omitted any formal

commencement or conclusion?

Mr. Robinson. I think we do, Gordon.

Mr. Dean. Why?

Mr. Robinson. Because we are going to say expressly that

those forms are merely illustrative, and I think that a good

many district attorneys might hesitate to leave out "contrary to

the form of the statute, and against the peace and dignity of

the United ýtates," and similar expressions, unless the rule

expressly says they do not need to be in there.

The Chairman. You do not mind my exposing my ignorance, do
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you?

Mxr. Robinson. Well, you probably have none to expose.

The Chairman. Tell me what you mean by "formal commencement

and formal conclusion and other allegations not necessary."

Mr. Robinson. Well, the formal commencement would include,

"The grand Jurors, being duly empeneled and sworn, upon their

oaths say," or some other form of that sort. The formal con-

clusion is what, you know, was called "contra formam statuti,"

I think--against the form of the staute in such cases made and

provided, and against the peace and dignity of the state" or

"of the United States."

You will find those in these forms at the back of the book.

The Chairman. I think Mr. Dean's suggestion is probably a

0 good one, because unless you have some such statements and it

is a clear case as to what you mean--franklyIldid not know

what you mean; I might have guessed at it, but I did not know

definitely what you meant by "the formal commencement and the

formal conclusion."

Mr. Waite. Jim, you asked to be reminded at this point of

what I had mentioned in connection with section 14, that there

was no statement that these forms were permissible and might be

followed. If you put that in here, these forms may be followed,

that would colnelde with what Mr. Dean has just suggested,

that you don't need to say anything about "formal conclusions,"

and so forth, If your forms do not have them; but you say that

the forms may be used.

Mr. Robinson. I believe this language, too, is in your

American Ls•w Institute Code, isn't it, John?

Xr. WýIte. Yes.
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Mr. Robinson. And it is understood, isn't it, by the

members of the American Law Institute, that that refers to

commencements and to what others speak of as "formal conclusions"?

Mr. Waite. Oh, yes. With all due respect to Judge Crane,

I think the lawyers dealing with that would know precisely what

we moan.

The Chairman. That is all I want to know, if you think so.

Mr. Glueck. I move that the terminology be left to the

committee on style.

The Chairman. As to this sentence?

Mr. Glueek. As to both the first and second sentences.

For instance, It may be advisable to leave off in line 14,

"charged against the accused." That may be surplusage.

The Chairman. Well.

Mr. Glueck. Go up to line 14. I think, up to line 19,

it is desirable to have this in, but to make it clearer.

The Chairman. Yes. Are you all in favor of that?

Mr. Robinson. I consent.

(The notion was duly AGRMED TO.)

The Chairman. All right.

Mr. Robinson. Line 19:

7It Is not necessary to state that the accused acted

0 unlawfully, feloniously, wilfully, maliciously, negligently,

or recklessly, or to characterize his offence * *unless

such words are used in the statute, in the rule or other

law as part of the legal definition of the offence charged."

Mr. HOltsoff. I would like to ask a question about that

last clausel, beginning with the word "unless." I am heartily

in favor of the first part of this sentence, but "unless"--that
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clause woul mean to imply or would probably give rise to an

inference at an omission of the word "malicious" or "malice

aforethought" in a first-degree murder Indictment would invalid-

ate the indiotment.

Mr. Robinson. That is exactly what it is intended to do.

Mr. Youngquist. I think it should.

Mr. foltzoff. Well, I do not think it should, because

while we want to inform the defendant what he is charged with,

I would like to go back to the type of indictment that they

have been using in King's County, Mr. Chairman, which I believe

was designed by Judge Cropsey. Now, they had a murder indict-

ment there which alleged"that the defendant murdered John Smith

in the fol'owing manner and on the following date."

The word "murdered" covered "with malice aforethought" and

all the other, and "Intent" and so on. Now, It seems to me that

we ought to, in the reformed procedure, got to a point where

the omission of an adjective or an adverb even though it is

part of the offence should not invalidate the Indictment.

The Cbairman. If you will pardon me the interruption,

I think you have gotten that a little bit too narrow. Now, we

did take out all this "malice aforethetqht," and that, but you

had to state the nature of the crime, the act, and for murder

in the first degree, the use of the word "murder" was not suf-

ficient.

Mr. Holtsoff. Wasn't it?

The Chairman. No. You charged a murder in the first

degree, "i* that with premed&Lt1ion and deliberation," and so

forth. That constitutes malice. "That with premeditation and

deliberati n," those are the words of the statute, "he did kill
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John Jones on the night of so and so." Nov, "premeditation and

deliberation," those are facts. "Premeditated and intended to

kill him and did kill him"--those are facts, and those facts

have to be stated. That vas the short form; but the vord

0"murder" did not cover it, because there is murder in the first

degree, murder in the second degree; and murder in the first

degree was "with premeditation." Murder in the second degree

was vithout premeditation but with intent; and those are the

statutes.

We had to use the vords. We had to state the facts. But

the other adjectives vere all left out, and that was covered by

the first sentence, which is-

"plain and concise and definite statement of the

essential facts."

F-a-c-t-st Facts are so important to all of us. We think

ve always get to the law before we get to the facts, but the

facts must be stated which constitute an offence charged against

the accused.

I do not see hoe you can narrow that, and I do not see how

you can enlarge upon it. And, as you know, ve have found it

worked pretty vell.

Mr. Koltsoft. Well, I Just had in mind the thought, it

0is not necessary to require an allegation of intent in the

technical terminology of the old common law and to invalidate

an indictment if such intent is not properly alleged.

What ve want is to preserve the right of the defendant to

be sufficienitly apprised of the crime vith which he is charged,

so that he may make his defense. Nov, suppose the United States

attorney makes a mistake in the manner in which he alleges the
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intent. No defendant is ever really and honestly prejudiced

by such a failure or such an omission.

Mr. Youngquist. Well, Alex, isn't this true--that the

mere fact that he makes a mistake in the manner of alleging the

intent would not invalidate the indictment, in either event,

but since Intent, premeditation, and other states of mind are

essential elements of certain offences, how can you state an

offence without including those allegations?

Mr. Noltsoff. Well, suppose, for example, by mistake, the

United States attorney in charging a fraud against the Govern-

ment sets forth the facts of the fraud, and he fails to say,

"with intent to defraud the United States." Now, wouldn't it

make a laughing-stock of the law to let a defendant go free

0 because the United States attorney, very reprehensibly perhaps,

or perhaps his stenographer, forgot to copy in the words "with

intent to defraud the United States"?

Mr. Seth. That is an essential element of the crime.

Mr. Glueck. There is no jeopardy there.

M,. Holtsoff. He may go free on the statute of limitations.

Mr. Glueock. Yes.

Mr. Crane. If you started to allege fraud, now, any law

student starting to allege fraud, how could you possibly allege

0 fraud without intent to deceive and intent to cheat?

Mr. Holtsoff. If you are a good pleader, you would say that.

The Chairman. I know, but we will agree we cannot make

rules for people who do not know the law.

Mr. Holtzoff. Well.
I

Mr. Glueck. No, I like this the way it stands. Where a

teor used, of this kind, is put into the statute, particularly,
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not such things as "feloniously", because they usually are sur-

plusage, or "unlawfully," but when it comes to "vilfully,

maliciously, negligently, recklessly, fraudulently," it seems

to me those are the substances of certain offences. We just

can't get around it.

Mr. Noltsoff. Just to bring the matter to a head, to got

an expression of opinion, I move to strike out the second clause

of the sentence beginning on line 19. That is the clause begin-

ning with the word "unless" and ending with the end of the sen-

tence.

The Chairman. Is that notion seconded?

(Not seconded.)

The Chairman. The motion is this--to strike out "unless

0such words are used in the statute or rule or other law as part

of the legal definition of the offence charged."

Nov, the motion is to strike those words out. Is that

seconded?

(Not seconded.)

Mr. McClellan. If I may vote against it after seconding

it-- (laughter)

The Chairman. Whether it is seconded ornwt, let us get an

expression of opinion.

0 Mr. Holtsoff. I would just as leave withdraw the motion,

because I hear no expression of opinion.

The Chairman. No, this discussion is not too formal. Are

you in favor of striking it out? If anybody is, say so; if not,

we will consider it lost.
i

Mr. Dession. I would favor it, except I am not sure it goesI
quite an fa; as I would like to go. I an for it that far.
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Isnft the problem this: I suppose we would all agree that

before the pleading is finished facts should be set out which

clearly cover every substantive detail of an offence. Now, the

question in my mind is how much of that has got to be in the

0indictment or information, as against a demurrer, and how much

of it are we left to have either there or in a bill of particu-

lars, Just so, when you put your initial pleading and your bill,

which fits (if there is one) together, you have got it all

there.

The Chairman. All you have got to do is state those facts

which make an offence at law.

Kr. Dession. Well, normally I should say one would put

all that in the initial pleading, because you do not always

leave everything for a bill of particulars, I assume, but if

we want to guard against pleadings being dismissed through an

inadvertent error, then I think the extremely short form of

pleading miht be worth considering here; and so I would like

to raise that question by asking those who have had experience

with the Neo York short-form pleading. And as I understand it,

that means that all you need in your indictment is a correct

characterization of the offence, not setting out its elements,

but if you said "first-degree murder," that is enough.

0 The Chairman. Just to answer your question--Mr. Medalie

will correct me if I am not correct, because sometimes there is

a big differenoe, sitting in a court where cases come up finally

and only a few out of a great majority, and he is perhaps more

familiar with it--but I haven't known of any short indictment

that did not state all the elements of an offence.

Now, iý they wanted to get the particulars, they would get
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a bill of marticulars, specifying certain details of the facts

that the court may think they are entitled to have, but I do

not know that any indictment has been dismissed because it did

not state facts sufficient under the short form. Of course,0
that does not apply to certain matters where perhaps it is a

testing out as to whether or not there has been a crime commit-

ted, on those facts, at all. That is a different matter.

Mr. Dession. No. I understand that. We have in Connecticut

a statute modeled on your New York statute, and it is perfectly

true that the State's attorneys do not ordinarily rely on that

statute to the extreme. In other words, they will not simply

give the name of the offence and leave everything else to the

bill; but the point is, under the statute as we understand it

0 there, one could do that.

Now, the effect at first is to avoidto practically make

the demurrer meaningless, except in cases where one could not

in a bill of particulars allege facts that would round it out.

Mr. Glueck. But where you have a provision for the amend-

ment of an indictment right then and there as you have, I

think--don't you?--I do not see such a problem here. If

anything Is wrong, you just move to amend, right then and there.

Mr. Holtzoff. Oh, I don't think you can amend the indictment

by adding an important allegation.

Mr. Dession. That is a little variance, is it not?

Mr. Medalie. Yes. I just want to make this thing clear.

The short-f•orm indictment, which is called a "simplified indict-

ment," undei the New York Code of Criminal Procedure, with the

1929 amendment, provides that you simply state the name of the

crime, if it had one, such as treason, arson, murder, manslaughter,
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or the lke , or if it be a misdemeanor having no general name,

such as an assault, and the like, a brief description of it,

and if it is given by statute, a statement of the crime may also

contain a reference to the statute defining the crime.

In other vords, no element of the offence is stated, under

the simplified indictment. The word is "simplified" indict-

ment, rather than "short form". Now, the form given was-

'!The grand jury of such and such a county by this

indictment aouses A B of the following crime:

(SIGNED) District Attorney."

That is your simplified indictment, and that of course is

not covered by our discussion at all.

Short forms such as Cropsey followed in King's County,

0 simply say that "on such and such a date, A, with premeditation

and intent to kill, killed or murdered B with a pistol," or

"with a knife." That is the short form.

Mr. Glueck. Yes, but that includes the elements of the

allegation of first degree murder.

Mr. Medalie. Every element is there, in a simple statement

of fact.

Mr. Glaeck. Premeditation and deliberation are both

necessary in New York.

0Mr. Medalie. Yes, I meant to bring that out. Just as

Judge Crane said, you cannot say"murdered," because there are two

kinds of murder.

Mr. Dession. You would have to say "first degree murder,"

as I understand, and that would be good against a demurrer, and

one would be entitled to a bill of particulars.

Mr. MeXalle. Yes.



256

26

The Chairman. Of course, in practice, I do not know of

any Judge--I do not know how it is possible for any of us not

to give a man a fair show.

Mr. Dession. Well, he vill get it under a bill of particu-

lars, under this statute.

The Chairman. Surely.

Mr. Holtsoff. Of course, we want to avoid a bill of par-

ticulars as much as possible by having the indictments set

forth sufficient so that bills of particulars would not be

neciessary.

Mr. Dession. But isn't this clear, under a statute of

that kind--and that simplified Indictment is what I had in mind--

ordinarily the district attorney vill, when he draws this in-

0 dictment, put his allegations of fact in, because he wants to

avoid a bill of particulars, too.

Mr. Koltioff. Yes.

Mr. Robinson. That is true.

Mr. Dession. The point is that if through inadvertence

he has left out some word which it later develops should be

there, that statute will protect him against demurrer and enable

him to protect it by having a bill of particulars. Nov, isn't

that the result we want to get?

0 Mr. Holtzoff. Yes, but this provision of this rule vill

not protect the United States attorney in such contingency.

Mr. Dession. I agree, and that Is why I am not sure this

rule simplifies it as much as we want to.

Mr. Holtsoff. Why didn't you second my motion?

Mr. Seasongoed. The motion is seconded.

Mr. Dession. I do go that far with you.
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Mr. Robinson. That is right.

Mr. Youngquist. (reading)

"or other law, as part of the"

What does "rule" and what does "other law" as there used

mean?

Mr. Robinson. "Rule" means a rule which has been passed

or promulgated under the authority of a statute.

Mr. Youngquist. You mean "regulation"?

Mr. Dean. "Administrative regulation."

Mr. Holtzoff. That ought to be "regulation."

Mr. Youngquist. "Regulation" would express to me at least

the thought.

The Chairman. Let us make that "regulation," if there Is

S no objection.

Mr. Youngquist. Then what does "law" mean?

Mr. Robinson. I think we need both, because we do have some

provisions of administrative bodies that are called "rules".

That is what the indictment division of the Department of Justice

tells me.

Mr. Youngquist. All right, let's make It "rule or regu-

lation".

Mr. Robinson. Right.

0 Mr. YoUngquist. Now, what does "or other law" mean, there,

Mr. Reporter?

Mr. Glueck. Sometimes an expression is used which merely

states a veil known common law name of a crime.

Mr. Ro1inson. That Is about it.

Mr. Olioeck. In which event you have to go to the common law

for a judicial interpretation.
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Mr. Me alie. Like "murder on the high seas"?

Mr. Yoegquist. All right, that explains it.

Mr. Seasongood. There aren't any common law federal

offences, are theoe?

0Mr. Robinson. No.

Mr. Glueck. No, there are no offences, but where the

statute uses a common law term anddoesn't define it, then you

have got to go to the oases for a definition.

Mr. Seasongood. That is in the statute.

Mr. Medalie. I think you have another situation, in de-

fining federal territory, a place in a state, like the post-office

building, like the customs house. The laws of the Stat, of New

York, for example, up till a certain date--they change it as

0they go along; every once in a vhile they catch up and bring it

up to date--those lays are applicable. Those lavs may be either

statute or comon law, as the case may be in the partioular

State, and I think you are safe in using the language "or other

law".

Mr. Glueok. Or an Indian reservation--something vithin a

State? Nov about that?

Mr. Holtzoff. No, Indian reservations, those crimes are

provided by federal statute, but others, the federal reservations

0generally--
Mr. GlOueok. But suppose they commit a crime vhich the

federal statute does not account for?
i

Mr. Holtsoff. Then the crime is not triable in the courts.

Mr. Gýoeck. Now about West Point?i

Mr. NoLtzoff, Well, I say, on all federal reservations,

other than Indian reservations, the state law governs, except
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as to those crimes that are defined in the federal statutes.

Mr. Medalie. That is the sane as a crime committed in a

post-office building.

Mr. Holtzoff. Yes.

Mr. Medalie. Customs house, national park, and so on.

Xr. Holtsoff. The only difference is that on Indian re-

servations the crimes are not punishable unless defined.

Mr. Dession. Doesn't that become clear, that "other law,"

if it means anything, means--

The Chairman. I do not think it is pertinent, here, but

I wish that some time they could make it a little clearer as to

when federal law applies to reservations like Vest Point, because

I had a very sad experience regarding it, which depends more

on the law governing the giving of copies, and when it came to

a dock down in the Brooklyn Navy Yard where a man was killed,

tried before me for murder In the first degree, my grief! we

couldn't get the attorney general down here--long before your

day--and neither of the title companies could ever find out

how the United States got the property.

Mr. Robinson. A good place to pick for a murder!

The Ckhairman. A man was convicted of less than murder in

the first degree. He was convicted. I gave him a long-tern

sentence. Then I got panicky and wrote the Governor, Governor

Whitman, and he wrote back and said that I had not given him

enough! and so I always was quite anxious about the man, until

he cane out. When he came out, I had him pardoned by Smith, so

he could go back to his employment in Burlington, Vt.

He veet back up there in the employment of the post office,

and he got a big document like that, with a big seal on it,
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which rest led his citizenship, so he got in the post office.

He hadn't been there very long before I got a letter saying he

got married and was in difficulty--borrowed $500 from the mail

by taking it out of the bag--in a little difficulty, and would I

kindly send him down another certificate of character. He is

down here now in some jail in the South. I get a letter from

him once in a while.

Mr. Dession. Well, it seems to me this"or other laws", if

it means anything, must mean that we incorporate all of the sub-

stantive case law. Nov, if that is true, this is not making any

change whatever in existing practice. Any artificial flourish

which may now be necessary is still going to be necessary. That

is, it doesn't change anything.

Mr. Xedalie. We make only substantive law the subject

matter of this. We don't make the procedural requirements.that

go with crimes in particular States. In a particular State that

has oemon law crimes--I don't know if there are any. Are there?

Mr. Burke. Oh, yes.

Mr. Dession. In Pennsylvania.

Mr. Medalie. They may have procedure or pleading that re-

quires great elaboration, with much techaltality. That doesn't

go with the common law definition of the crime, does it?

0 r. Robinson. No.

Mr. Dession. Well, I see that it would accomplish that.

The Chairman. Shall we go on now again, with (f), line

25? Will you read that, Xr. Robinson.

Mr. Rýbinson. (reading)

"If such terms or characterizations are necessary,

they may be used without repetition in the same count or



263

33

accusa tion."

The Chairman. Go on.

Mr. Robinson. (reading)

"If there is more than a single count, allegations

may be incorporated in one count by reference to alle-

gations contained in another count, and the repetition of

such allegations is thereby made unnecessary."

Mr. Youngquist. Why not strike out that last clause on the

repetition?

Mr. Robinson. Well, somebody might need it for explanation,

I think.

Mr. Holtzoff. No, because you have it in the first part of

the sentence.

0 Mr. Youngquist. Incorporated by reference.

Mr. Robinson. I am villing to leave that to the aommittee

on style, if you desire. I am not just ready to strike it out

without examining it a little bit further.

The Chairman. All right.

Mr. Robinson. (reading)

"The indic tment, information, or comjlaint should state

in each count the official or customary citation of the

statute, rule, or regulation which the accused is alleged

0 therein to have violated, but the emission of such citation

or an erroneous citation shall not invalidate the indictment,

information, or complaint, or any proceedings thereunder."

Mr. Yongquist. I suggest, in place of "indictment, in-

formation, 3r complaint" we insert "written accusation".

Mr. Ro inson. You prefer that?

The Chirman. Where is that?
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Mr. Yo Iraquist. My suggestion is that we substitute for

the vords "indictment, information, or complaint" where they

appear in the last sentence the words "written accusation".

Mr. Robinson. Would we have to do that in line 30 and in

other parts of the same paragraph, if we did that there?

Mr. Youngquist. Yes--30 and 35.

Mr. Robinson. Would you tell us why you think that ought

to be done?

Mr. Youngquist. Well, we start with a reference to written

accusations, and elsewhere as I recall it we define the written

accusation as being "by indictment, information, or complaint".

I think it would be simpler to use throughout, the words "written

accusation" where we include all throe of those forms.

Mr. Robinson. These words were used intentionally rather

than "written accusation" because it was felt that it would make

more explicit and more forceful to the minds of lawyers and

United States attorneys and others that those are the terms we

aretalking about. Nov, I can refer that to the committee on

style, too, Mr. Youngquist, if you don't mind that, without

taking action.

Mr. Yoamgquist. All right.

Mr. Dean. You use the term "written accusation" in other

0 places though, Jim, instead of "information, indictment, or

complaint," such as in line 34.

Mr. Robinson. Certadly, in lines 12 and 32, you are

starting oul.

Mr. Dean. 44 is about procedure.

Mr. Robinson. We haven't got to that yet.

Mr. Dean. Line 34, you use it.
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Mr. Robinson. Well, I think maybe there is a reason for

using it there.

Mr. Dean. Why define it anywhere--define "written accus-

ation" as Including indictment, information, and complaint--if

every time thereafter that you want to use the words "written

accusation" you refer to all three? That is I think the point

that Mr. Youngquist makes. He means it saves space.

It is also in accordance with the principle we have just

announced in this rule that you can incorporate by reference.

Mr. Robinson. I didn't hear you.

Mr. Dean. I say, it is also in line with the principle in

this very rule, that you do not have to rpeat.

Mr. Yoangquist. In line 28.

0 Mr. Robinson. Line 28? Well, of course, that is applying

to written accusations.

The Chairman. You make that as a motion, that we define it?

Xr. Dean. I think it is a good suggestion, which would

simplify the rules throughout, partioularly since we have defined

it.

Xr. Glu~ek. I second the motion.

The Chairman. It is moved, in rule (1) where we have the

definition, we include a definition of "written accusation."!

0 r. YoUngquist. No.

Mr. Glueck. No, I beg your pardon, Mr. Chairman. I think

the motion was that inasmuch as we have the definition of

"written acusation" to include these three possibilities, that

hereafter we merely refer to the written accusation only, instead

of "indictment, information, or complaint."

The Chairman. Those in favor of that, say aye. Are you
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sure you understand that?

Wells we have here, you see, the words "Indictment, Inform-

ation, and oomplaint," and they run through this chapter very

frequently, and it is suggested that instead of the three words,

the words "written accusation" be used, and that somewhere--is

it in this chapter?--that "written accusation" be defined as In-

cluding "comiplaint, indictment, and information."

Mr. Robinson. Yes.

Mr. Holtzoff. It is already defined in rule 38, Mr. Chair-

San.

The Chairman. It Is defined? Then if it be defined, the

motion Is that the words "written accusation" be used instead of

the words "Indictment, Information, and complaint," where those

0 words are necessary.

Mr. YoUngquist. Is that right?

The Chairman. Is that understood by everybody?

(The motion was duly AGRMED TO.)

Mr. Holtzoff. Mr. Chairman, I would like to raise a

question as to the desirability of that whole last sentence.

This last sentence provides that the indictment should cite the

statute, but a failure to cite it carries no penalty, Just as

hortatory or preocatory words. It seems to me that In those

0 circumstances it is surplusage.

Mr. Dean. You can cite it by the figure, though, can't you?

I think that is the answer, isn't it?

Mr. Holttoff. I think that Is, and a good pleader will

always cite statutes, but some do not, and I do not think there

ought to be a requirement. Certainly there is no requirement

today.
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The Chairman. But It says-

"The omission of such citation or an erroneous cit-

ation ihall not invalidate the written accusation."

Mr. Holtsoff. Well, that being so, then it does not seem

to me that this sentence serves any purpose.

Xr. Dean. It does.

Mr. Seasongoed. I think it serves an educational purpose.

Mr. Dean. It does serve a purpose.

The Chairman. It points to the better practice, that is

all.

Mr. YoUngquist. The word "shall" is used, instead of in

line 32, vhlch indicates that it Is an indication rather than

a requirement.

Mr. Holtsoff. Couldn't we cover that by our stmple forms?

The Chairman. Is there any objection to leaving it? I

think that Is pretty good.

Mr. Robinson. It Is based on the recommendation of the

Department of Justice, the section having to do with inform-

ations. Beftore I forget it, I want to express my appreciation

for the assistance of the Department of Justice, and particularly

its indictment section. Mr. W. V. Barron and Mr. George Knelpp

have been really very generous with their time, and during the

past two or three months ve have had numerous conferences, and

I am indebted to them for some of these forms that have been

placed in the book.

This nguage as well as other language has been checked by

them, at least by Mr. Kneipp, and their attitude has been this,

that they have bean willing to offer us any possible assistance

btt at no time have they made any request or in any way exerted
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any pressure to get us to adopt their views; and because of

their helpfUlness, including these matters that Mr. Holtzoff

is just referring to, namely, lines 30 to 35, I wanted us all

to recognise our indebtedness to them.

That is all I have to say, there.

Mr. Dean. Mr. Chairman, I would like to argue for the re-

tention of this, because it makes clear that you can get it by a

bill of particulars.

The Chairman. I think the conoensus is f~r its retention.

Mr. Holtzoff. I am not addressing my remarks to that.

Mr. Wechsler. I have this question about it, Mr. Chairman.

It seems it sometimes happens that an indictment which the

trial court sustains under statute A was erroneously sustained,

under that statute, but can be sustained on appeal under statute

B, which was not in the mind of the draftsman or brought to the

attention of the trial court.

Under the present rule of the Supreme Court that is per-

missible so long as the allegations are the same, of course.

I wonder it there is anything in this language that would alter

that rule? If so, I think it is a question that ought to be

considered deliberately.

Mr. Robinson. Doesn't line 34 take care of that?

Kr. Wechsler. How about line (c) 2, however, which rather

suggests tl)at an amendment is necessary?

It.awehot be possible to get an amendment after Judgment.

Mr. Robinson. I agree with your position, and I will say

our effort has been to incorporate that view in our provisions.

Mr. Dession. It seems this might very well result in the

conclusion that you had a material variance, and I think your
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point is important.

Mr, Wechsler. Yes. That is my difficulty. Therefore, I

am wondering whether it might not be well to strike (c) (2).

Mr. Youngquist. Yes.

Mr. Wechaler. And lot the language of lines 30-35 stand.

The result then would be that it is regarded as good practice,

but not essential to the validity of the document.

Mr. Ycungquist. I second that motion.

The Chairman. Do you want to take a vote on that motion

in regard to (2), Mr. Weohsler? We haven't had that read, yet.

Mr. Wechsler. As you choose, Mr. Chairman. I vill with-

hold it.

The Chairman. We are dealing with that?

Will you read that amendment as to the written accusation.

Read the sUbdivision (2) so ve will all know what it is.

Mr. Robinson. Beginning vith line 42?

The Cbhairtan. Yes, line 42.

Mr. Robinson. (reading)

"Irroneous citation. The court is authorized to amend

an erroneous citation, rule, or other law, which is cited

as the basis of the written accusation. The court may

grant additional time or whatever other relief may be

proper on account of the erroneous citation or on account

of the amendment."

The Chairman. Would you want that stricken out, Mr.

Wechsler?

Mr. Wechsler. I move it be stricken, M. Chairman, for the

reasons stated.

Mr. Ydkugquist. I second the motion.
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Mr. I ltzoff. I second the motion.

The Chairman. You have all heard the motion. Are there

any questions about it?

Mr. Medali.. Yes. I have myself had difficulty finding

out what the statute, rule, or regulation was, under which the0
Government was proceeding.

Nov, there is a tremendous body of criminal law embraced

within "rules and regulations." What the Supreme Court had to

say about it in the early days of the new dispensation is still

partly true. It is difficult for even experts to know, and

those in the very departments that framed the regulations, Just

what the regulations arej and a lawyer who has recourse only to

an ordinary over-sized library and various services finds it

extremely difficult to find out all of these regulations.

It is very important for the proper preparation and defense

of a case that a defendant and his counsel should get that in-

formation. Sometimes the importance of it is not evident even

until a trial. Lawyers frequently call up the prosecutor and

say, "Well, now, Joe, for goodaess sake, will you tell me what

this rule is, where I can find it? Have you a copy?" And not

infrequently the young assistant district attorney says, "I will

try to get one," his knowledge being based on a memorandum that

comes from some department official, other than the Department

of Justice.

I think it is very important, and we ought not to delete

these things. I will agree that the right to amend ought to

exist down to and including the time of trial, but the defendant

and his counsel ought to get that information.

Mr. Holtsoff. Well, I have in mind the identical situation

that Mr. Wochsler referred to. I do not think we ought to make
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the criminal procedure more complicated than it is. Today,

suppose yoi indict a person for harboring, admitting that the

allegationl are not sufficient to make out the crime of harbor-

ing, but they are sufficient to make the defendant out as an

accessory after the fact. That is a typical situation that

occasionally arises.

Mr. Medalie. This does not prevent that. It in the pover

of the court.

Mr. Holtzoff. No, but if I may finish, I understand of

course that under this there could be an amendment prior to the

trial, but Ouppese there is a conviction and you go up on appeal,

I think that the appellate court should have the right to affirm

the conviction, if the conviction may be sustained under the one

0 statute or the other statute, rather than the one stated in the

indictment.

Mr. Medalie. Now, there really are different elements in

these offenoes, and I think a defendant ought to have an oppor-

tunity to raise the question. If he raises the point during the

trial, or at a proper place, before the trial, he ought to be set

right, and all that is in this, here, Is giving him an oppor-

tunity to say that he does not know, and ask to be set right.

Now, i during the trial--nov take your case--if during

0 the trial or a person charged with harboring, on facts that do

not make out harboring, but which make out this "accessory after

the fact" satuation that you mention, he should know that, even

during the 'rial. I do not say that he should raise the question

after a convirction, for the first time.

Mr. uoi tsoff. No, but suppose he raises It by the motion

in arrest of Judgment?
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Mr. Xjdalie. I will agree it is too late. He should raise

it during the trial. If at any time when he could meet the

situation, he raises it, he ought to be set right.

Mr. Wechsler. Suppose he raises it during the trial, and

the trial Judge improperly rules that the indictment is suf-

ficient and that the evidence makes a ease. The trial Judge has

improperly interpreted the statute under which the indictment is

based. There is a conviction and Judgment. On appeal the defend-

ant renews his contention; the attorney representing the Govern-

ment on appeal finds himself unable to sustain the trial Judge

on the statute which he interpreted, but there is another statute

under which the allegations of the indictment and the propos-

itions proved constitute an offence against the United States.

0 iWhy should not the Judgment be affirmed? It is now, and V-do'not

kniow of any abuse incident to procedure.

Mr. Xedalie. I do not think there is likely to be abuse

in matters of that kind. I think that gives an example of how

it is we are led off the track of our discussion of regulations.

Mr. Wedhsler. Well, the regulation case may be a special

case, but this covers statutes as well as regulations.

Mr. Medalie. Yes, but primarily I would like the regulation

thing attended to.

Mr. Wechsler. Then I think we might draft a rule specifi-

cally directed to the regulation, where the violation charged

is a violation of the regulation.

Mr. Moealle. I agree with Professor Wechsler that in the

case of well known crimes or statutory crimes the situation is

not serious and we need not trouble about it, but I do think

that when i• comes to rules and regulations which would warrant
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indictment, the person ought to know what the rule or regulation

is.

Mr. Youngquist. George, subdivision(24 would not take

care of what you have in mind, it seems to me. Really what you

are suggesting is that at the request of the defendant the

Government be required to elect before the case is submitted to

the jury, iihat statute or rule or regulation they choose to

prosecute, is that it?

Mr. Nedalle. Yes, you are right, and I am willing to

limit it to "regulation" because a lawyer ought to be able to

find his way around statutes. Even if it is difficult, he can

with effort do so.

Mr. Youngquist. But then if you do require the government

to elect in that situation, the appellate court may not sustain

a conviction on some rule or regulation other than the elected

one, may it?

Mr. Modalie. You are quite right, yet we can provide for

that. The test is whether the defendant has been misled honest-

ly in his 4efense, or is uninformed.

Mr. deohsler. That is right.

Mr. Medalle. And we should make provision for that. I do

not believe that the demand for the rule or regulation should be

a technical trick, and we must safeguard against that.

The Chairman. Is there anything else on subdivision (2)?

The motion is to strike it out because it is covered, as it is

claimed, b) the lines 30-35, in the other provision at the top

of the page. Did you wish to speak, Mr. Waite?

Mr. VWite. I will wait until after this motion is put.

The Chairman. No, no.
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Mr. Wa te. No, I am perfectly willing to wait.

The Chairman. Does it pertain to this motion?

Mr. Watte. No. I can vote in favor of this motion and

then raise what I ranted to afterwards.

The Chairman. Oh, all right.

Mr. Medalie. There is something else, Judge, that is in-

volved herq, and that is the vhole subdivision (c). As I remember

it, and I haven't used that one for a good many years, It is

Ex Parts Baln, I think it is 121 U. S., or something like that.

Mr. Wechsler. That is right.

Mr. Nedalle. The last time I had it was in Westchester

county over 20 years ago, and I may be vrong in the citation,

but you know what I mean. The court may not amend--so the

Supreme CouWt said, and the reason for that rule is that the in-

dictment guaranteed by the Constitution is the act of the grand

Jury, and you cannot amend what the grand Jury did, or the grand

jury may indict, and amend an indictment, that is not the indict-

meat of the grand jury. Nov, that is not bad reasoning.

There ts another way of dealing with it. For example, certin

defects, errors, or omissions may be supplied without amendment.

In other words, however we do this, ve should do it in such a

way that it does not offend that Judicial constitutional rule.

0 Mr. Robinson. That is right. That sa4e has been considered,

and we thinkc has not been in any way infringed on.

Mr. Medalit. But if you may amend the indictment, you do

infringe on Ex Parts Bain, I think.

Mr. Robinson. Where do you find a provision that the indict-

ment may be amended? I do not know of anything in it about

amending the indictment.
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Mr. Do A. (c) (1), isn't it?

Mr. Ho)Ltzoff. (c) (2) is the one we have been talking

about.

The Chairman. If we come down to (c) we vill have open

discussion On that, if we dispose of (b). The only reason we

took up (c) (2) was because it would be unnecessary if we adopt

(b).

Mr. Holtsoff. There is a motion pending to strike out

(a) (2), Mr. Chairman.

The Chairman. Yes, I know.

Mr. Holtsoff. Do you want to take a vote on that?

The Chairman. I thought perhaps that before going down to

(a) we had better dispose of (b) first.

0Mr. Medalie. I thought we had disposed of (b).

The Chairman. We have not disposed of (b), because I take

It up In connection with the last sentence of (b), "The indict-

ment, information, or complaint should state".

Mr. Medalie. May we vote on the question as to whether

(c) (2) should be omitted?

The Chairman. Well, all right, we will put that first, if

that is your desire. There is a notion made to strike out (o)

(2).

0 Mr. Robinson. May I just say another matter that is to be

considered--I am not taking sides either for or against this

clause at a1--

The Chairman. Do not be too modest.

Mr. Robinson. -- but I do want to say this: It may not be

in the minds of all of you, but the attitude of the United

States atto .eys properly ought to be considered. This proposal
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has been co sidered at various judicial conferences, and we have

had the adviantage of United States attorneys in the office and

otherwise, and we have their views, and there is a fooling that

the Government would be--that is, on the part of some of them,

and on the part of some Judges--that the Government would be

weakening its position by being required to cite the section of

a statute or rule or regulation on which the indictment or in-

formation in based.

Now, (a) (2) tends to allay the apprehension that will be

mot by these rules when they are promulgated along about two

or three months from now if present plans mature along with it,

and I suggest it would not be vise for us needlessly to raise

any apprehensions in the minds of a large portion of those con-

0 corned and charged with the duties of law enforcement of the

Government, and I do not think personally that (c) (2) is ap-

plicable elsewhere.

That is merely my opinion, however, and I will be governed

by what the majority opinion of the Committee is as to what you

want.

Xr. Noltzoff. I would like to make a comment on that. I

think that (a) (2) makes the work of the United States Attorney

more difficult, because I construe (c) (2) as It Is,. Mr.

Wechsler, as sort of a limitation on the last clause of (b),

which provides that the omission of such citation or an erroneous

citation shall not invalidate the indictment or accusation.

Then if you add (a) (2), which requires the amendment of

an erroneous citation, and that gives rise to the question, what

happens if you forgot to ask for an amendment, and that is the

reason why i am in favor of striking out (a) (2).
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The C ilzuan. The only reason Mr. Wechaler made that

motion is that with the clause here, the sentence between 30-35,

(c) (2) vas unnecessary.

Mr. Holtsoff. Yes.

Mr. Robinson. I understand that. I think it is necessary.

That is my point.

Mr. Waeite. Mr. Chairman, in view of what the Reporter has

said, perhaps I ought to go ahead with what I was planning to

say before we vote on this motion.

I am in thorough agreement with you, Mr. Holtsoff, that

no conviotion ought to be reversed because of some omission in

the indictment such as referred to here. On the other hand, I

quite agree with Mr. Medalie that the defense counsel is entitled

0 to know with some degree of accuracy what rule or statute is

charged to have been violated; so if subsection (2) is stricken

out, I had in mind to suggest that we add to the end of (b)

this provision--(b) winds up this way:

"but the omission of such citation or an erroneous

citation shall not invalidate the indictment, information or

complaInt or any proceedings thereunder."

I think that is very wise.

Nov, I suggest that we add:

0 "I'f, however, the omission or error is called to the

court's attention before the trial or during the trial, the
I

court *ay direct correction of the accusation and may grant

additional time or whatever other relief may be proper on

accon4 of the erroneous citation."

Mr. Ro inson. May I say, Mr. Waite, that we did have that

originally in (b), just as you say, but it seems we get extensively
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into an ame* dment by doing that, and (b) is on the nature and

contents of! a written accusation, and therefore it was felt

that to be accurate in placing the matter ukdar a proper heading,

it should be put down under (c) (2). That was the reason; and

you add what I think probably should be added, and I think Mr.

Modalie would approve.

Xr. Medalie. Yes.

Mr. Robinson. -- that (c) (2) be amended, if we retain that

provision, that amendment must be made before trial, If you want

a fixed time, that it should be made.

Mr. Waite. That is the thing I am interested in--before

or during the trial.

Mr. Robinson. I think that would be a good suggestion.

0The Chairman. Let me make this suggestion before putting

the motion, to see if it meets with your approval. Everybody

seems to be in favor of section (b). It Is subdivision or sec-

tion (c) that is causing the trouble.

We can amend that, on subdivision (2), when we come to it,

Just as you suggest, but if (b) is satisfactory to everybody,

let us get rid of it, then take up (c) as a whole.

Mr. Waite. (b) would not be satisfactory if we struck out

(c). That ts what I am driving at.

0The Chairman. Yes. Then we can go back and amend it, if

we strike out (e). Is that satisfactory to you, Mr. Wechsler,

if we do that?

Mr. Weehsler. Yes.

The Chairman. Just hold your motion in suspense until we

get through with that.

Those in favor of (b) as amended, or suggested, say aye.
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Mr. esion. No.

The Cairman. You are not in favor of it?

Mr. Dossion. On the grounds I stated before. I think it

to some extent contemplates the pleading in the case of an in-

0 formation, and I do not want to see that done.

The Chairman. Well, it seems to be carried, and that prob-

ably will straighten itself out as we go along with some of

these others.

Mr. Dession. I simply want to register my dissent on that

at this point.

(The motion was duly AGUED TO.)

The Chairman. Now, we have disposed of (b) and gotten it

out of the way. Now we will take up (a), and this section or

S subdivision (2), first, upon the motion of Mr. Wechsler to

strike that out.

Mr. Medalle. Don't you want to take (1) first?

The Chairman. We will take (1) first if you prefer to do

that.

Mr. Me4alie. I would like to address myself to that.

The Chairman. Mr. Wechsler has a motion. Is that with

your consent, Mr. Wechsler?

Mr. Weehsler. Oh, yes; indeed.

0 Mr. Medalie. The heading of (1) is "Surplusage." I think

it should be "Surplusage and Variance," and my suggestion was

made because I still respect Ex Parte Bain--or I "fear" it--put

it any way you wish. With due regard for my fear of Ex Parts

Bamn, I wou~d suggest that there be no provision for the amend-

ment of an indictment, and I propose in substance the following

language:
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* court may direct that a word or words which con-

stitutoe surplusage may be disregarded where prejudicial to

the defendant or confusing to the jury, and that any vari-

ance between the indictment and the proof that has not been

0 prejudicial to the defendant shall be disregarded."

Mr. Holtzoff. I would like to say a word about your sug-

gestion. Judge Lindley, of the Seventh Circuit, in the Seventh

Circuit Conference, made a strong point of the desirability of

the court having power to strike surplusage from an indictment,

because he calls attention to the fact that the jury may take

the indictment into the jury room and may read the indictment,

and he called attention to an indictment that he had in which

there were numerous very prejudicial allegations--allegations

0 very prejudicial to the defendant, which were not relevant to the

charge set forth, and he felt that as a matter of justice to the

defendant there ought to be some way of striking out such surplus-

age from that so that the indictment could not be read to the

jury with the surplusage in it.

Nr. Medalie. He could have done another thing much more

simply--he could have accomplished the same result much more

simply. It isn't necessary that the jury have the indictment,

but the court can give the jury a schedule of counts, and similar

things.

When an indictment contains surplusage, it ought not to go

to the jury, and that's all there is to it. Nov, a lot of dirty

remarks in ýn indictment about the defendant just means that the

Government cannot send that indictment in to the grand jury, and

shouldn't, nd just because they have gone and filed a scurrilous,

Unwise and unwarranted indictment is no reason why fundamental
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lava should be changed or tampered with. And I think generally

speaking, prosecutors do not file scurrilous indictments. In

the one instance that the Judge mentions, this thing may have

happened, but it happens so rarely that we are not depriving the

Government of any substantial right or the jury of any substantial

aid by ignoring that case.

Mr. Robinson. It seems to me that the point just nov being

discussed indicates that the difficulty both with (c) (2) and

the recommendations in regard to it In this matter, I do not

think that we need to look ahead to see whether or not a con-

viction is to be hold invalid or upheld. That more or less par-

takes of surgery.

But I do think that ve had better consider keeping the

0 trial running along in a fair vay, and if that requires that an

indictment Vith scurrilous surplusage be amended by having the

scurrilous part stricken out, or if it requires that a citation

be corrected so that the arguments of counsel and the general

conduct of the trial may be corrected, before the time comes to

consider reversing a conviction, if any, it seems to me that we

had better use preventive methods rather than surgical methods.

That is a rough analogy, but that is the reasoning that I think

ought to be considered basic in what we are doing here.

0 WMr. Medalie. Let us take the trial of a case in vhich the

indictment contains certain erroneous allegations; that is, the

proof does not conform to certain allegations in the indictment.

All we need then is--

Mr. Robinson (interposing). Pardon me, nov, George, just

right therei. I think ye take that "detour" you were speaking

about awhilo ago with Mr. Wechsler. It is not Just a matter of
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having a v rianee, but it is a matter, as I understand Alex's

comment, when he same back from speaking at the Seventh Judicial

Conference and told me what Judge Lindley had said, it was a

matter of protecting the defendant's rights.

Mr. Holtzoff. Yes.

Mr. Robinson. Before you get to a jury.

Mr. Holtzoff. That's right. The particular indictment he

had before him was an indictment under the Sherman Act, I think,

or under the anti-procurement act, where there were a lot of

factual allegations creating atmosphere, which did not relate

to the specific charge against the defendant, evidence of which

obviously was inadmissible; but if that indictment were read to

the Jury--and I suppose counsel has a right to read the indict-

0 ment to the jury in his summing up--

Mr. Robinson. Certainly.

Mr. Holtzoff. -- and you can't stop him from doing it--it

would have prejudiced the jury against the defendant improperly,

so the suggestion vas made by Judge Lindley that in order to

protect a defendant against prejudicial, irrelevant allegations

in an indictment, there ought to be some way by vhich it could

be stricken; and I am suggesting that, for the defendant's pro-

tection, rather than for any interest that the Oovernment might

0 have.

Mr. Robinson. So the point isn't the matter of variance,

but it is a matter of whether we are going to privilege libel.

That is what it amounts to.

Mr. Holtzoff. Yes, sir.

Mr. 0lueok. Let me ask, is this to be done, in practice,

on the init ative of the judge, or only on motion of the accused?
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1w. Xlt*ff. Voil, oeda"AW'ily it vould be done on t*he

motion of th defense seunse, of owese, although the Judas

eoult do It emn his wn initiative, but like nmst aotions of a

Judges tS oetion vould be taken ea notion of tUS defense

eovinsol.

Xw. Ne liae. X notico this in yeur subdivision (1), and

It may be La ftvoe of what you say. You deal only vith surplus-

&a*.

Mtr. R loon. "hat is •i•ht.

lb * leh•e. Vbhewo the erlme is alleged to have been eem-

wittodd on Ly 1, but Is proved to have been *emitted an Juno I,

!you do net d tevd eadent. ?that, I suppose, Is In deofe-

ORe# to the rule in Ix Par Balan.

*Mr. Reobloon. X think hat Is right.

1*. Uslieo. In other verds# stwiking fr.. an inoUitment

Is diffeen fom. rw"ItIng statements in It.

Mo. Se tLoff. That is laght.

upw. Ktli0. Now, perhaps ve are safe on that.

Mv. Xe tsoff. All wight.

Mw. RoU.•noon. I Utik so, ee•wg. It ties in vith our

definition, toest 1& 0 (b).

L 1r. lit. Do you tbink that Is a seuad distlntieaon

The Ir'man. I shoud thi so. X think so.

* up. Meo lie. Valt# new--I Just want to think down the

list of jus ioe8 1

The iimnan. I suppose In that ease and in others you

jesnaet amend the Indictment If It changes any Substantive peat

;lof Oh mndi tueat, but Mr. Medaioe, In the ohange of smethAing
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that does not touch the substance of the offence, I should

think it would be all right.

Mr. Medalie. No, that isn't it. You can't tinker with

an indictment by rewriting any part of it. That I think is a

0 fair statement of Ex Parto Bain, without over extending its

holding.

Mr. Robinson. Well, George, there is a later case than

that, and they cite it.

The Chairman. How old is the Bain case?

Mr. Medalie. It is 121 U.S. That is awfully old. Nobody

reads that far back.

Mr. Robinson. 1887.

Mr. Hqltsoff. There is a difference between striking some-

0thing out of an indictment and changing something that is in it.

Mr. Medalie. Yes, that is what I have been pointing out.

You didn't listen to my statement of my own reformation on the

subject.

Mr. Robinson. Xx Part* Bain was decided in 1887, 121 U.S. 1.

Mr. Medalie. That was in my life-time.

Mr. Robinson. There was also a 1940 case that was in your

life-time.

Mr. Medalie. I haven't caught up. What does that say?

0 NMr. Ro~binson. It is United States versus Reisley, 32

Federal Supplement 432, in which a word had been erased from

an indictment and another had been substituted in place of it.

Mr. Me4alie. Who decided that?

Mr. Robinson. 32 Supplement. I think there was certiorari
I

refused on that. I am not sure.
I

Xr. Hoittoff. That must have boon the district court,
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Mr. Dean. That is the district court. What Judge wrote

that opinion? Judge Supp?

Mr. Robinson. We could send and get that 32 Supplement.

Mr. Glueek. What district?

0r. Robinson. I do not know.

The Chairman. We move on. I doubt whether the courts

today have AmIxsuch rigid attitudes toward either evidence or

pleading as they may have had in an earlier day. We know they

had cases where they dismissed complaints and indictments because

they left out a word, "dual". We have passed away from all

those rigid attitudes, and we approach it with the idea that if

a man has had a fair opportunity to know what he is charged

with, he has got to stand the defense, and I do not think we are

S anywhere near so rigid, the courts today, either as to rules of

evidence or as to the pleadings. We have gotten away beyond that.

We are thinking of other things today, of course, than the

rigidity by which everything is supposed to fit into a certain

pigeon hole; and I should hate to see anything frosen so that

we could not put life into our criminal procedure to meet the

situations that have developed today.

Mr. McClellan. I still have difficulty with the right of

the court to make any fundamental amendment or change in an in-

0 dictment. I do not think we want to place this upon that ground.

In order that I may understand what you are doing, I would like

to know whether (c) (1) really contemplates anything more than

such a change as the defendant (the accused) may ask for? And

if it doesn't, why not say that the court upon motion of the

defendant may do so and so, and not extend to the Government the

right of even changing the indictment by taking something out of
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it, because vhen you take it out, you do not knov vhat the of-

feet may be on the meaning of vhat you have loft.

Mr. Seasongood. Suppose the court wants to do it of its

own motion?

Mr. McClellan. I vould not let the court meddle vith a

thing of that kind on his ovn motion. If the defendant does not

move for it, I vould not lot him do it.

Mr. Holtxoff. I second the motion that ve insert those

vords in (c) (1).

The Chairman. What is that?

Mr. Robinson. "The court, on motion of the defendant."

Mr. Holtsoff. "On motion of the defendant."

The Cbairman. "The court, on motion of the defendant"?

Mr. ioltzoff. Yes.

The Chairman. That is (o) (1) I vas talking about, Judge,

and you vere talking about (a) (2).

Mr. McClellan. No, I am talking about (a) (1).

The Cbairman. Is that satisfaotory to you, to put "on

motion of the defendant" in?

Mr. McClellan. Yes, sir.

Mr. Seasongood. I do not see vhy you should limit it in

that way. Suppose the defendant is not properly represented,

0 and the court thinks it is injurious to the defendant. I do not

see why he should not have the pover to strike it out.

Mr. Holtzoff. The court could suggest to counsel that he

make the motion.

Mr. Meolellan. Oh, yes; that is so.

Mr. Wechsler. I wonder, Mr. Chairman, if it vould be

equally acceptable to use the vords, "for the protection of the
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defendant, instead of "on motion of the defendant," which would

interpose he limitation that is desired and still eliminate

the necessity for a motion.

The Chairman. Judge McClellan?

0 Mr. Toungquist. The danger on that would be that the de-

fendant may disagree with the court as to what in or is not

for his protection. I think it might better be left.

Mr. Seasongood. That will infuriate the prosecutor.

With the eoplanation that Mr. Holtsoff makes, which had not

occurred to me, that the judge can say, "Well, you move to

strike that out," I would withdraw what I said.

The Chairman. Is there anything else now about subdivision

(1)?

0Mr. Medalie. Yes. It should not be limited only to sur-

plusage, because any other change made on motion of the defendant

ought to be validated. I think consent of defendant would cure

a violation or any infringement of the Ex Parte Bain rule by the

court.

Mr. Youngquist. I wonder if you are right about that,

Judge? Suppose it is an indictment for an infamous crime., or a

capital oftenee. It does not call in the class of informations,

at all.

0Mr. Medalie. Well, we have no trohble with informations.

Mr. TOungquist. No.

Mr. Medalie. Because they are not upon an act of the grand

jury.

Mr. Y ungquist. No.

a, Medalle. And therefore do not cbme within that condemn-

ation. 7
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Mr. 7 saion. We are allowing a defendant to waive indict-

ment.

Mr. Youngquist. I am thinking of a class that may be

prosecuted by information. There you might have the right to

provide for amendment and all that, but where you have a crime

that must be prosecuted by indictment, I doubt the advisability

of going beyond what is here proposed.

Mr. Medalle. You can waive indictment, why can't you do

anything else with the indictment?

The Chairman. I will tell you why, along the line you

speak of. If a judge dismisses an indictment, the Government

has an appeal, doesn't it?

Mr. Holtsoff. No, not under the federal statute.

0The Chairman. Don't they, under federal statute?

Mr. Holtsoff. Only if a constitutional question is involved

or a question of statutory construction. We have been trying to

pass an act to enlarge our authority to appeal, so as to cover

such cases as that.

The Chairman. Of course, the reason he dismisses an indict-

ment is because it doesn't state facts sufficient to constitute

the crime.

Mr. Holtsoff. The Government has no appeal, unfortunately.

0 The Chairman. Then my objection would not apply.

Mr. Wechaler. Ordinarily it involves the construction of a

statute, if it is on the ground that the indictment does not

constitute a crime. It is only when there is poor pleading that

there is no appeal.

Mr. loltsoff. I know, but the Supreme Court has held,

hasn't it, that whether the facts constitute a crime is not a
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statutory question, unless the meaning of the statute is in-

volved? They have declined to entertain a good many of our

appeals where we have pressed that question.

The Chairman. Well, gentlemen, what shall ve do, nov, vith

0subdivision (1)? We have got "3urplusage and Variance."

"The court, on motion of the defendant, in authorized

to strike from the indictment"

and the rest remains as it is.

Mr. Holtsoff. I move ye adopt (c) (1) vith this change.

The Chairman. "On motion of the defendant?"

Mr. Holtzoff. Yes.

Mr. Weohsler. Mr. Chairman, if there is to be a motion of

the defendant, may we not eliminate the vords beginning vith the

0 word "espe9ially" in line 39?

Mr. Holtxoff. Yes.

The Chairman. Take "specially" out?

Mr. Wechsler. Take out everything--"especially" and every-

thing after that in the paragraph.

Mr. Glueck. Everything after that.

Mr. Wechsler. Since it is to be on motion of the defendant,

I should think that the requirement that it be prejudicial to

the defendant is unnecessary.

The Chairman. Yes. Do you vant to take out "variance"?

Mr. Robinson. George says "varianae" may go out of the

title.

The Chairman. Well, you read it as it is now, Mr. Robinson.

Will you read it as it is nov.

Mr. R binson. (reading)

Surplusage. The court on motion of the defendant is
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authorized to strike from an indictment, an information,

or a complaint a word or words which constitute surplusage."

The Chairman. Those in favor of this--

Mr. Medalie (interposing). Exouse me. Nay I make another

suggestion? Why "is authorized"? Why not "may"?

Mr. Youngquist. "May."

Mr. Robinson. All right.

Mr. Youngquist. Leave that to the style committee.

Mr. Boasongood. I still think you ought to give the Govern-

ment a locus penitentiae and let it strike out anything as sur-

plusage? I do not see any use of limiting that power in the

court.

The Chairman. Does anybody else wish to say anything? If

not, I will put the motion as to whether we shall adopt sub-

division (3) as just read.

(The motion was duly AM= To0• ..

The Chairman. Now we come to Mr. Wechsler's motion to

strike out subdivision 2. That is open to further discussion,

if any.

Mr. Youngquist. Should we consider in connection with

that Mr. Waite's proposed addition to (b)?

Mr. Holtsoff. Why not consider Mr. Wechsler's?

Mr. Y~ungquist. They involve exactly the same subject

matter.

MXr. Wechsler. Mr. Chairman, might it help in the consider-

ation of this if instead of moving to strike (o) (2) I move

that the question be referred back to the Reporter for further

consideratllon? my purpose being to achieve a result under which

a judgent will be affirmed if the only viae is that the statute
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was wrongly cited, my further purpose being to adopt any proper

regulation for the trial, for notice to the defendant, especially

in the case of regulations.

That further study may be deemed to be wise, it seems to

me, rather than to simply to operate on the text. We have got

a problem hbre that requires attention.

Mr. Dean. Second the motion.

Mr. Nedalie. I go along with it, provided that when we do

take care of this business about informing counsel--

Mr. Robinson. You want those vords in about the time

limit, that the court is only authorized before trial?

Mr. Seth. At or before trial.

Mr. Medalie. I do not think you need that her*, but the

0 first thing is to get this out. The next thing to do is, either

nov or later, to make provision for supplying the defendant with

informstioe as to regulations and rules.

Mr. Holtioff. Isn't that all taken care of by Mr. Wechsler's

suggestion?

Mr. Youngquist. Yes.

Mr. HOltzoff. I think it is.

Mr. Medalie. I did not understand it that way.

Mr. Youngquist. Yes.

The Chairman. Mr. Waite?

Mr. Wechsler. I think Mr. Waite's point would be covered

by my suggestion, Judge Crane.

The Chairman. I vonder if he would be willing to write out

what he haS, here.

Mr. Weohsler. He has vritten it here, and I will read it

to the Owimittee if I can make out his handwriting.
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The Chairmn. Have him write it out and submit it to the

Reporter, it he can do that. He is absent, but if he will, we

will have him write out what he has suggested and submit that

to the Repoirter and see whether it has suggestions to be adopted.

Mr. Wechsler. Yes.

(Mr. Waits later wrote out a memorandum containing his

suggestions and submitted them to the Reporter, Mr. Robinson.)

Mr. Seth. It is understood, I take it, that the last tfree

lines, 45, 46, and 47, are to be retained in principle?

W'. V*ohsaer-. Yes.

The Chairman. Nov we co0e to (3). Will you read that.

Mr. Robinson. (reading)

"Amendment of Information by Adding a Defendant. The

court Is authorized to amend the information at any time

before trial, upon cause shown by the United States attorney,

by adding a defendant or defendants."

I take it that as a matter of style you would wish to make

the same suggestion Mr. Youngquist made a minute ago, and say,

"The court may amend"?

Mr. Holtzoff. No, I think it ought to be, "The court may

permit the information to be amended." It would be counsel that

does the amending, I think.

Mr. Medalle. That is right. Why limit it, in the case of

informations, or to adding a defendant or defendants, in view of

the fact that an information is exactly of the same nature as a
I

complaint 1n a civil action?
!

Mr. Robinson. Would you vish to add "complaint" there?

Mr. Moealie. No, I don't mean that. X mean, why not permit

any legitim~to amendment of an information which you would admit
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of a pleading in a civil case? because your information is

practically of that character. It is not the act of a grand

jury which gives it sanctity.

Mr. Robinson. I would be willing, but I thought you or

0the other mmbers of the Committee would not be willing to go

that far.

Mr. Youngquist. I think we should also include the com-

plaint with the information.

Mr. Robinson. Yes.

Mr. Me alle. My point is that we deal with this the same

as if it weoe a pleading in a civil case.

Kr. GlUeek. There being no obstacle, let them add anything.

Mr. Medalle. Anything that is just.

0Mr. Dean. Strike out everything after the comma in 50.

Mr. Holtzeff. No, I think we should strike out the words

of line 50,, as well, because the occasions might arise making

amendment desirable during a trial.

Mr. Youngquist. Yes.

Mr. Robinson. I think the Committee turned that down at

the September meeting.

Mr. Dean. That is pretty late notice to a man that he is

going to be..-

Mr. Robinson. I think the record shows that you turned

that down, but if you are going to change your mind on it now

it is all right with me.

Mr. Holtsoff. I think we might reconsider it. Hope so,

anyway.

Mr. Mc~lellan. You could not amend the information by

adding a pa'ty defendant at the trial.
Li
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Mr. Brke. That is pretty late notice, I think.

Mr. Holtsoff. No, but If you are going to have general

permission to amend, it seems to me you ought not to limit it to

before the trial.

Mr. Glueek. Why not say, "by adding a defendant or defend-

ants, before or during trial"?

Mr. Holtsoff. Why not just run 49, standing alone, and

strike out lines 50 and 517 Why would that not be sufficient?

Mr. Glueck. I suppose so.

Mr. Holtsoff. The court could permit the information or

complaint to be amended at any time.

Mr. Dean. But the word just before, I think, has to do

with parties, that you can amend by adding a party. Do you

0want to amend it at any time?

Mr. HEltsoff. You can leave that to the discretion of the

court.

Mr. Seisongood. The court would not amend after the trial

has begun, by adding a party.

Mr. Holtsoff. No, I couldn't conceive of any court doing

that.

Mr. Robinson. Might try it!

Mr. Longsdorf. Mr. Chairman, if there are going to be now

0 defendants, they might claim the right to be indicted. They

have not valved anything. I do not know that we ought to take

care of that in this rule, but I would like to call it to the

attention o4 the Committee.

Mr. Hojtzoff. No, I do not think this would permit the

addition of'a person to an information where the information

charges an infamous crime,
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Mr. Lo gsdorf. I do not, either.

Mr. Robinson. This rule Is based largely on a Nov York

case. Mr. lechsler has a book with the citation in it. It is

a Strevl oa*e, you vill recall, in which there was a conspiragy

charge against two defendants named, and the statement made that

there were three unknown conspirators. The statute of limitations

was about to run, and the other conspirators were discovered,

and so the United States attorney was faced with the difficulty

of getting all of them Joined in the same indictment or for the

same trial, and the opinion was by Judge Hand, In which he

pointed out that the United States attorney had made a mistake

in disaissi*g, or trying to dismiss, the first indictment against

the original two named conspirators, in order that he might

O Join them with the three, later discovered.

I am stating the facts Just to show what confusion can

result In cases of that kind where you cannot Join defendants.

The conviction was sustained, but it caused a good deal of

difficulty In court, clear on up to the Circuit Court of Appeals.

I Just refse you to the opinion, as the courts say, rather than

try to state it more exactly, but I would like to call attention

to the fact that this possible Joining of defendants is a pro-

vision that o*ht to be in our rules.

S The Chairman. We agree that it is going to be restricted

to Just Joining defendants?

Xr. MeXalie. No.

The Chairman. That is the point?

Mr. Holtsoff. No.

Mr. Medalie. My proposal is that the power to amend shall

be as broad as it is in civil cases.
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The C airman. That is another matter, isn't it?

Mr. Robinson. Yes.

The Chairman. Yes.

Xr. Robinson. Either another clause or a second sentence.

Mr. Holtsoff. I would like to move that we amend (a) (3)

so as to read as follows:

"The court may permit the information or complaint to

be amended at any time except thaton amendment adding a

defendant or defendants may be made only before the trial."

I think that would meet Judge McClellads point.

Mr. Medalie. How do you amend a complaint, which is an

affidavit? Somebody svears that certain facts are true.

Mr. Holtzoff. The information is sworn to, too.

0 Mr. YOungquist. He would make a supplemental complaint,

vouldn't he?

Mr. Holtzoff. Yes.

Mr. YTungquist. Wouldn't that serve the purpose?

r, Xedalie. I guess that would be the•-nawer

Mr. Holtsoff. 'Yes.

The Chairman. You have heard the motion. Is there any

other discussion as to this subdivision (3)? Those in favor of

the amendment as proposed by Mr. Holtzoff please say aye.

0.P (The motion was duly AGRID TO.)

The Chairman. Nov, (d), we come to, "Dismissal."

Mr. Seasongoed. Excuse me, did you insert something, now,
I

about variance in here?

Xr. Holltsoff. I think the rule on "harmless error" takes

care of thalt, does it not?

xr. Mealle. I think it does.

N
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Mr. Kedalle. I think it does.

Mr. Robinson. Well, I might say to that, Alex, it in

taken care of in chapter V, on Pleas, Motions, and so forth,

or perhaps on trial. At any rate, I think that can come up

0 later, Mr. Seasongood.

Mr. Seasongood. All right.

The Chairman. Nov we cone to the Dismissal, subdivision

(d). Would you mind reading it?

Mr. Robinson. (reading)

•iDsmissal. The court may dismiss the written accus-

ation upon the motion of the United States attorney, or

after hearing evidence in support of the motion to dismiss

or of the vritten accusation."

0That i's of course one of these subdivisions that are set

up for the committee's discussion; that is, to start on. I

realize that the time for dismissal or nol-pros needs to be

worked out more fully than that. I simply want your vievs on

it. I take It that first clause is clear. That amounts to

nol-pros.

"The court may dismiss the written accusation upon the

motion of the United States attorney* * *"

Mr. McClellan. That's it.

0 )Mr. Medalie. No. I would like to say something on that.

The United $tates attorney files a nolle, and it is no longer

any of the court's business. I know that here and there, there

are some district Judges who tell the clerk, "Now, don't you

file this, Until I pass on It," but the conduct Is absolutely

illegal. T~day, the Government may dismiss any indictment by

the filing of a nolle, and the Judge has nothing to do with it.
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This rule bolishes that right of the Government.

Mr. Robinson. The question is whether we abolish it.

The State practice in many of the States is to require that a

nolle pros cannot be granted except by consent and approval of

0 the court.

Mr. Jedalie. That is true, and that is certainly the law

in Nov York.

The Chairman. Nay I interrupt you?

Mr. W&ite,;,st.*Ike out subdivision f2) on which you made

suggestions to amend subdivisinn (b), by adding Vhat you read,

and we have dealt vith it in this way. Subdivision (2) is to

be revritteh,, taking into consideration everything that has been

said, and I would like to have you, if you will, submit to the

Reporter for his consideration what you read to us.

Mr. Waite. I will read it, and the stenographer will take

It, is that It?

Mr. Robinson. To save time, just write it out and hand it

to us.

Mr. Walte. All right, I will do it that way.

The Chairman. Is that satisfactory to you?

Mr. Waite. Yes.

Mr. Robinson. Nov, what is your suggestion?

0 JzM. Medalie. The nol-pros situation is this. The United

States attorneys, with the possible exception of one district,

today, do not file nolles vithout the approval, theoretically,

of the Attorney Oeneral. Actually, whoever happens to be in

charge of the particular bureau that has charge of that particu-

lar class o' indictments. That is correct, isn't it?

Mr. Noitsoff. That is correct.
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Mr. Me alie. My time, and that of my predecessors, is

filed vith nolles, regardless of Washington, and it vas so

understood. The reason of course is that it is a large, re-

sponsible office, and you can't stop and have other people, Vho

S do not knov anything about it, go and veto the details-othe

conduct of a going business that is operating on a large scale.

Furthermore, the kind of people vho deign to be United

States attorneys in the southern district vould not let anybody

veto it if they vanted to do it' Is that still the rule?

Mr. Noitsoff. The rule is that, in the Southern Distriot

of Nov York, and in the District of Columbia. The United

States attorney is not required to get authority of the Depart-

meat to nol-pros.

Mr. Medalie. All right.

Mr. Holtzoff. And that is duo in part at least to the

large volume of business in the two districts.

Mr. Nedalie. Yes. The reason in the Southern District

vas something else, and make no mistake about that. Well, ve go

on from that point.

Mr. Youngquist. Shall ve leave?:

The Chairman. Yes.

Mr. Medalie. As a general proposition, the"e is no

problem, no abuse.

Mr. Holtzoff. No.

Mr. Medalle. -- no lack of control; and I have never heard

a scandal ii connection vith nolles anywhere in this country,

In any administration.

(Whereupon, at 11:55 a.m., the Committee recessed until
Pendell

ends 1:30 p.m. ot the sme day.)
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Darrow AFTJR REESS
Bi shop

fla (The Committee was called to order at 2:45 o'clock
endell

p. m.!, Mr. Crsne• acting as Chairman.)

THE 0EAITRAN: Gentlemen, shall we continue. I think we

were dealing with Section D.

MR. ROLTZOF': I move that we strike out the rule.

MR. XUDALIK: This says *After hearing evidence in support

of the motion to dismiss.0

THE OHAIRMAN: What do we need this section for?

MR. MEDALTE: The court may dismiss it because of motion

which appears, that the indictment does not cause a crime.

There are still other situations. The court may say there is

no use wasting three weeks trying this case, you haven't got a

case, we Will Just dismiss it, on motion made by the defendant.

Then you have another ease where an indictment has not been

tried for about four years.

KR. HOLTZOPF: There is a rule, for example, about dis-

missing an indictment if the evidence is Insufficient.

MR. *DALTE: So there are situations covered.

THE ORAIR14AN: Any objection to striking it out?

MR. $FASONGOOD: Mr. Chairman, this raises an important

question ef policy; that is, whether it shall be necessary to

get the apiroval of the Judge before the indictment may be

nolled. X understand in many States it is necessary to get the

consent of the judge. I have seen cases nolled which in my

opinion sh ould not have been nolled. I have seen some cases

nolled after intercession from Washington; also some gross

income to fraud cases.

Now, what is wrong with having the prosecutor get up and
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say in ope court why he vents the case nolled and letting the

judge deci e whether it should be nolled?

There is no doubt in my mind that your existing law is

that the prosecutor may just nolle the case and the judge has

nothing to say.

THE CIIAIRMAN: State law?

MR. HOLTZOfl: It Is just common law.

MR. SFASONOOOD: So it would be within the scope of the

rules to change that if we had a mind to.

MR. HOL170TrF: I believe that the present system has

worked on the whole very well without any particular abuses

because, as Mr. Medalie has pointed out, the federal prosecutor

is not an independent officer, he is under the supervision of

the Department of Justice, and the practice of the Department

is that its consent must be obtained by the United States

Attorney before any nol-pros Is entered, with exception of two
districts, but the Department would have the right to change

the practics in those two districts If desirable; so you don't

have the system of independent proseetors who have no one to

control them.

THE CRAIRMAN: I think the practice almost uniformly

throughout the State courts Is the indictment cannot be die-

missed without the approval of the court.

MR. HOLTZOrF: Well, the federal system has worked well

enough. There is no particular reason for changing it if the

situation has not been abused.

MR. M)1ALTV: In New York it may be dismissed only on motion

made and on order of the court. You have as many independent

district attorneys as there are counties. In other words, you
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haven't got a Government. Over and above Government you have a

lot of these officials aided and abetted by our Constitution

that gives you a government without a head. You have to do it.

Because some little fellow with about 3,000 votes in his county

has all the power of the United States. There is no govern-

ment.

MR. TOUNGQU!ST: You would have those eases Inthe federal

courts.

MR. M•DALT: They are rare. You see, this is the part of

responsible government. The district attorney is supervised,

not theoretically but actually, and very generally, and is

responsible to the Department of Justice. If that Department

goes wrong the President has to deal with it, and if it is

serious enough he gets the blame from the press and the people.

You have responsible government even though it seems to be

removed from the people; whereas, in the eounties, for

instance, in New York, you have the burdens without having a

particular government. You have to have a rule l1ke that in

Now York because you don't have the responsible government you

have in the federal courts. It will be corrupt at times; it

has been; and the people knew it.

MR. YOUtROUIST: I had 3ý years' experience, and in

thousands Of cases it is open to abuse, but I think the dangers
i

of abuse are not sufficiently great to require taking away from

the Department of Justice--that is the way it really works out

-- the rjghý to file a nol-pros without the consent of the court.

TRZ CýAIRMAw: Those in favor of striking this provision

out say pay.en

(There was a chorus of nayes.n)
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TEE CHAIRMAN: Oontraryo "no."

There was a chorus of naysi. )

THE CRAIRMAN: To make sure, suppose those in favor hold

uD their hands.

(Rands were raised.)

THE CHAIRMAN: One, two, three, four, five, six, seven.

Those opposed?

(Hands were raised.)

THE CHAIRMAN: One, two, three, four, five, six, seven.

MR. WAITE: Mr. Chairman, I missed a part of the discus-

sion this morning. What would be the substitute if D is

stricken out?

M CHAIRMAN: The point is this, that the Attorney

General has the right to discontinue any prosecution without

the consent of the court. That is what they have been talking

about. Thot has been the practice, the custom. They say it

is the law. And the court does not now have to approve. They

can dismiss it or not prosecute it without the Judge's consent.

Now, they say this changes the whole system, that they cannot

dismiss without the court's consent.

This does not apply to motions made at the end of the case

on the evidence. That will be taken care of.

MR. WAITE: I notice a great majority of the State

statutes require the consent of the court.

THE C"AIRMAN: Yes.

MR. RC)LTZO'F: I think Mr. Medalle explained very clearly

the differenoe between the State and the federal rule. In the

federal system you have your prosecutor supervised actively,

not only theoretioally.



MR. OLUECK: To what extent to that so? To what extent do

rou review the equities? Mr. Youngquist speaks of thousands of

cases. He could not possibly review thousands of cases.

MR. YOUNOQUIST: This is 3ý years. ?irst, it was reviewed

03 by my staff, and then it came to me.

MR. 14NDALIE: Row do they do it in England? The Crown

prosecutes, or it discontinues the prosecution. The judges

have nothing to do with it.

THE OHAIRMAN: But now things are turned about. Instead

of us going back 250 years to find whot they did, they are

coming over here now to find out how we do.

MR. GLUriCK: Mr. Chairman, one of the ways of controlling

the abuse in State practice has been--and I don't think it has

worked very well In our State--to require the district attorney

to note on the back of the indictment the reasons for the nol-

pros.

As you might expect, those reasons quickly fall into

rather 0ec0hanical routine statements such as *insufficient

evidence.0, There is nobody there to check up on whether there

Is sufficient evidence.

Now, one of the reforms suggested for that was to assign,

say, one of the Judges to the job, say, of checking up on the

abuse of discretion in this matter of accepting a nol-pros,

etcetera.

Now, when we turn to the federal situation here again, the

question arises whether this new office of the Administrator of

the Courts which is a sort of superintendent of justiee, is

not in a positionp together with the assistants of the Attorney

General's Office, to guard against abuse of this thing on
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anywhere n ar the scale that has occurred in certain counties.

Now, we have run into that problem in several of these

rules. We must not forget that we now have a federal agency

whose job is to look after the processes of judgment and see

whether or not certain abuses cannot be avoided. So I would

like to know practically whether that new office has done any-

thing, or would contemplate doing anything, with reference to

keeping sort of a check-up on the exercise of discretion.

MR. HOLTZOfl: The jurisdiction of that office is confined

solely to what might be called the business side of the courts,

not to the exercise of discretion either by counsel or judges,

because that would be an infringement into the judicial field.

MR. GLUKOK: Well, what about the Attorney General's

office in actual practice?

MR. HOLTZOPT: Well, in actual practioe before the United

States Attorney nol-proses a case he submits the matter to the

Attorney general's office and requests permission.

Now, that is not perfunctory. He submits a memorandum

summarizing the case giving his reasons, and if the reasons are

not sufflcient there is a check-up, so, after all, isn't this a

fact, we want to change existing practice in those matters in

which existing practice has developed evils or abuses or

defects? There Is no system of abuses or evil that has

developed on any important scale so far as nol-pros in the

federal court is concerned. After all, the people are afraid

of giving Vhat authority to the prosecutor in the State court

because the prosecutor might be subject to improper influence.

That is the only reason. And that is due to the fact that the

average co inty prosecutor is steeped in politics in the first
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place, and, in the second place, no one has any control over

him. You don't have that same situation here.

MR. YOUNGQUIST: You don't have it to the same degree,

perhaps.

MR. HOLTZOrF': Justice Holmes said difference of degree

is sometimes equivalent to difference in principle.

?1i CHAIRMAN: May I suggest that the practice of resting

the power with the Attorney General has existed for a long

time, and still exists, that if we are going to do it we ought

to do so with the pretty firm conviction that it needs changes;

and the vote here is about equally divided. Would you advocate

a change under those Circumstances? I suppose if you felt

there was any real reason for changing it and requiring the

consent of the court, that we might put this in dual form, one,

the present practice, and suggest the other requiring the con-

sent of the court, so they will open it for discussion either

by the judges of the court, when we submit this to him, or by

those of the bar associations who may have had experience such

as stated here; or by members of Congress when submitted to

them. If you were going to change the practice which has

existed for so long a time, and which may meet with the oppo-

sition of Jhe Attorney General in Congress, is there any harm

in submittsfng both ways?

MR. ROBINSON: Well, I wonder whether we are distinguishing

the difference between supervision of United States Attorneys

by the Attorney General. I think we are all agreed that that

has been a wise provision. Therefore, we are not considering

the abolition of that plan. The only question is whether

after the #torney General has approved the nol-pros whether or
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not the 3 ge then shall have the power to pass on or dis-

approve tho recommendation which the United States Attorney

then makes In his court. I am not sure yet what the federal

judges' attitude will be. I would like to hear from Judge

McLellan on that. I went to say that the Committee has not

received recommendations that the present rule should be

changed In not requiring the approval of a judge for dismissal

or nol-pros.

As I stated to you in September, and as I stated to you

in this letter, one of the governing principles we have

adopted is to place full confidence in the trial judge as well

as full responsibility. Now, If the matter of dismissal of

prosecution is not to be left in the hands of the trial judge

we are departing from that policy. If there is good reason

for that departure, I think that is all right, but if we are

departing from that rule we need to do so on full considera-

tion.

THr OHAIRMAN: Mr. McLellan, why don't you tell us what

you think about it?

MR. MiLELLAN: I think what Mr. Robinson has so carefully

stated Is not to be applied to a situation where we are dealing

with something started by the Government, and the question is

whether the Government should be permitted to drop It. We

have had this federal praotioe for all time. So far as I know,

it has not been subjected to extended abuse, and if it were to

be abused, Ithe power to nol-pros, I don't know of any more

effective way of bringing about such abuse than to require that

the judge shall lend his support to a nolle prosequi. We know

perfectly well in dealing with the United States Attorney
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shoal we strike this out* and then vs San take up what Ohall vq

substitute for It.

?RK AEhhI, Sr. lean.

MR. : Cr1 Ohairman. on the question of substitute,

in view o the very realistic remarks made by Kr. Justice

eoLellan. I would like to suggest this as a substitute:

A VrLtton acSusatien may be dismissed upon notion of the

Waited St ttes Attorney providing the reasons are made known at

the time f dismissal. A d•ismlsal may be made by the court

at any it ef the proseeding upon good eause shwn.

XR. AIN: Would You state the reasons therefor should

be eaters In the record?

MR. : Voll, they vould be.

XRl. A : If **ads knowns means tontered on the reoord, o

I would be glad to second your motien.

KR. Yha: ftt is what I mean.

KR. OLTZo70: I donot like the idea of the reasons belng

stated be use that seons to insept into the rules an expres-

Gien of uspiolen that there might be wrongdoig and I don't

think we o01" tt have a statement of that kind in the rules.

MR. 0I1C: I don't a•reo with that. We have shown that

abuses haw existed.

MR. E( LZOWf: I donet know that they have.

MR. V ?: 1 don' t know of any.

*R. S] O13: gut you have not investgated all proseoutien*

from time Immaeorial.

Y~I~, N When they some in and reommend that indict-i

neats be dI lanseed, I require a written statement from the
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district attorney of the reason so it would appear there, and

It was written on the Indictment and filed. Now, when anybody

else came around to find out why an Indictment was dismissed

It saved a great dealof trouble for the district attorney or

the judge. All they had to do was to send and look at the rec-

ord. It was all public. It was filed right on there. And I

did that.

MR. DAN: It was protection to the prosecutor.

M CHAIRMAN: It was protection to the prosecutor.

Because as time goes on you have that statement right there.

MR. WAIT?: In addition to that it is very desirable, an

a matter of statistics. I don't think It is casting any

aspersions In Inquiring of the district attorney the number of

prosecutions that have been dismissed, and the reasons why

they are dismissed.

MR. ROBINSON: I think it is protection for the Attorney

General. We have just had this situation about the W.P.A. out

In Indiana. Mr. Dean knows about it. So does Mr. Holtzoff.

My only suggestion would be I think the United States Attorney

General has had his position strengthened greatly by the fact

that the reasons were stated for the dismissal. So apparently

he does it anyway.

MR. ROLTZOFF: I believe the reasons should be stated in

those cases, but I don't know why we should make them required

rules. I don't object to having the reasons stated, but to

make that a requirement is another thing.

MR. MODALI?: I nolled many oases, most of them inherited

oases, because my predecessors nolled only current cases, so I

had a tremendous accumulation. There wasn't one of them in
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which my own nolle was not attached to a paper called a reeom-

mendation,ý signed by one of my assistants, setting forth the

facts or The law, or whatever the reason was, with fair

details.

The federal nolle runs a page and a half, including, for

example, the nolle of the case of the United States against

Fritz von Papen, and things of that sort, giving the reason,

stating where we had looked for evidence, even attaching let-

ters showing whether the State Department had anything, the

Justice Department had anything, the F.B.I. had anything.

Consistently we did that.

Now, it is done anyhow.

MR. YOUNQUIST: Kay I ask, was that statement filed with

the court?

MR. XZDALII: Oh, yes. Always filed with the court. And

with my a1sistant's signature, on whom I relied. Obviously, I

could not know everything. Because I had 65 assistants.

MR. ROLTZOFF: Would you make the situation compulsory?

MK. MEDALIM: Let me give the New York statute. The

court may either of its own motion or on motion of a district

attorney order an indictment to be dismissed. In such a ease

a written statement of the reasons therefor shall be made by

the court and filed as a public record.

MR. YUNGQUIST: By the court?

MR. MJDALI!: Yes. All the court need do is say, *On the

district attorney's recommendation, which states all the

reasons.

TRC MATMAN: The court states it for the record.

RI have here the statute of 14 different States,
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which reads this way:

*The court may, either of its own motion or upon the appli-

cation of the district attorney, and in furtherance of justice,

order any action after indiotment found or information filed to

be dismissed; but in such eases the reasons of the dismissal

shall be set forth in the order, whieh must be entered on the

minutes.*

TRE COAIRMAN: If the reason is given anywhere, it may be

connected with the Indictment.

Nowv that motion by Mr. Dean--would you read It again?

MR. DEAN: The only differenee between mine and the one

Mr. Medalie read for New York, and Mr. Waite read for 1l4 States,

is that under this one the district attorney, If he entered a

nol-pros, would not have to get the approval of the Judge. And

it reads, *The written accusation may be dismissed by the court

at any stage of the proceeding upongood cause shown."

KR. ROLTZOfl': Should it not say, 'The United States

Attorney may dismiss*?

MR. DEAN: That would be better.

MR. LO*IGSDORr: I don't want to prolong this and propose a

rule for the exceptional case, but r have a ease in mind. There

was a case In the Southern District of California where several

men were indicted, I think for some espionage or violation of

that kind, and one of them apparently was a dipbmatio agent, or

semi-diplomatlo agent, for a foreign government, and the district

attorney noliled the prosecution against that one and oontinued it

against the other one, and he did not want to give any reasons

why he did i t, but the intimation was very, very strong that it

was because @f some information that Came through the Department
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of State. And there was a prolonged discussion at the confer-

ence over that very thing, and I thinkthe predominant sentiment

of the conference was that reasons of that kind ought not to be

disclosed.

THE 0HAWRMAN: I happen to know the situation in this

ease. The United States Attorney was directed by the Depart-

ment of Justice to nol-pros an indictment against the foreign

agent. This in turn was done at the request of the State

Department, and the reason the State Department was anxious

not to prosecute was that the defendant had pleaded not guilty,

and in order to prove the case against the defendant it would

be necessary to reveal certain secrets to the defense, which

would have gone to the foreign government whom the defendant

represented, and the State Department felt that if the foreign

government did not know these secrets they would rather forego

punishing this particular defendant rather than have the infor-

mation transmitted to the foreign government.

Now, all these reasons could not be stated in the nol-

pros. The United States Attorney just entered the nol-pros at

the direction of the Attorney General. He was confidentially

informed, of course.

So there are exceptional cases where it would not be

Dractioal to enter the reasons on the record.

Now, I don't know whether you want to legislate for an

exceptional case. I don't see why In a case of that kind they

could not simply state the fact, for reasons of state.

MR. DPAN: The question Is how fully you are going to

state the easons.

THE AIRMAN: Yes. It could almost appear on the face
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of the in iotuent as to that.

MR. NASO GOOD: May we have the advantage of hearing

from the American Law Institute on it? Mr. Waite?

MR. WAITE: The rule provides both for consent of the

court and the reasons of the court; either on application of

the prosecuting attorney or upon its own motion it may, in

its discretion, for good cause, order that a prosecution by

indictment or information be dismissed. The order for dis-

missal shall be entered of reoord with the reasons therefor.

No prosecution by interment or information shall be dismissed,

discontinued, or abandoned, except as provided in this chapter.

THE ORAIRXMA: Power given to the court instead of the

Attorney general.

MR. WAITE: Either on application of the prosecuting

attorney, or unon its own motion.

THE CHAIRMAN: Here the reasons shall be given by the

Attorney General.

MR. WAITE: Mr. Dean, I understand, contemplates that the

reasons shall be entered of reoord.

MR. HOLT •P'~: May we have a motion?

MR. MZDALIZ: May I make a comment on this dismissal by

the district attorney without the consent of the judge?

I do Want to point out that if a Judge is corrupt or

politically influenced he can do all the things the district

attorney is doing, or is suseDeted of doing.

THE C(AIRMAN: Will you read it again?

MR. D*AN: The written accusation must be dismissed--here

is the way it should read, I guess: "The written accusation

may be diemi sed by the United States Attorney provided the
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reasons f1 r such action are made known at the time of dis-

missal. e written accusation may be dismissed by the court

at any stage of the proceedings upon good ground shown, good

amuse shown."

MR. $SASONGOOD! Is that aocurate? The court enters an

order, doesn't he, on the nol-pros?

MR. ROLTZOrI': No. No. The United States Attorney Just

files a nol-pros.

MR. YOUNGQUIST: Strictly speaking, that is the way we

ought to describe it.

MR. ROLTZOFF: I wonder if you wouldn't word i,, *The

United States Attorney may file a nolle prosequiT"?

MR. TOUNGQUIST: A statement of the reasons for such

action shall be filed. Is that it?

MR. OLUTCK: I think so.

THE CGAIRMAN: You could vote on It.

MR. M!ALIT: I want to see what we are going to vote on.

THE QHAITRAN: Yes. Well, now, if we get the substance

on that--

MR. ROLTZOFT: It seems to me the wording can be left to

the Committee on Style.

)(R. DEAN: The United States Attorney may at any time

enter a nolle prosequi providing a statement of the reasons

for such action are filed with the court. The written accusa-
tion may be dismissed by the court at any stage of the proceed-

ing upon good cause shown.

MR. H6LZOFl: It seems to me that second sentence is

very ambigutous. Does that statement mean the Judge may dismiss

an indictment because he thinks there should be no prosecution?
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MR. OUWyOUIST? For good cause shown.

MR. HOLTZOFF: I think the second sentence ought to be

out.

MR. DEAN: Suppose we just leave the first one there and

I won't submit the second one for the moment.

THE CHAIRMtAN: And do you understand it now?

MR. NEDALIE: I do now. My difficulty was the second

one.

MR. PLUICK: May I ask the first sentence?

MR. DTAN: The United States Attorney may enter a nolle

prosequi providing a statement of the reasons for same are

filed with the court.

MR. oLJALLAN: Would it be permissible to have added to

that something to the effect that that statement shall be a

part of the permanent records of the court?

MR. WAITE: That was the condition on which I seconded

the motion, that it would be.

MR. MODALIE: Haven't you language in there that makes it

of record by saying $filed*?

MR. OLUECK: And made a part of the record.

MR. NEDALIT: Well, if It is filed, it is part of the

record.

MR. OLUECK: Do You think it is Implied In the language?

MR. MEDALT.: Oh, yes.

MR. XeLTLLAN: I dare say it was all right as it was.

THE CHAIRMAN: All In favor say 'aye.'

IThere was a chorus of Wayes.I)

THE CHAIRMAN: Contrary minded?

SNo response.)
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?RE CRAIRMAN: Carried.

Now, when we come to the power of the court, there, of

course, asi fr as I am concerned, I am up against the federal

7 practice, of which you all know so much more about it than I

do, and you will have to make suggestions on what you want to

do.

MR. XoLELLAN. There is a situation that Mr. Medalie

called to my attention where the United States Attorney left a

case stend along for years and the defendant, seeking a trial,

cannot get It. I think that probably under those circumstances

the court should be given the power to dismiss for want of

prosecution, but that he should not have the general power to

say, "I don't like this case, and it may be dismissed.' I

don't like the judges to have that power.

MR. 13LUECK: Well, now, in the case you put, Judge,

wouldn't that occur under the first part of this that we have

already passed?

For instance, the United States Attorney would make out a

list, say, of 200 old cases and after each one he would put,

say, "Prosecution begun 9 years ago. Witnesses died or dis-

apoeared.N

MR. MVDALIM: Suppose he doesn't? Suppose he just doesn't

want to dismiss, he just doesn't like the defendant. That is

the case the judge refers to.

MR. DEAN: It is getting more frequent, too. He makes a

notion to dismiss the case. He makes a motion to set it or dis-

miss it. And then he can go to the C.C.A. and get a mandamus

if it is not submitted. And it is frequently done now. My

motion was where circumstances might arise that overlooked some



318

situation such as that. And it argues, possibly, for a general

statement--

MR. OOLTZOTT: Well, I move at the proper place there be

inserted a rule to be drafted by the Reporter to dismiss for

want of prosecution if the defendant is pressing for trial and

trial has been denied him.

MR. AITE: I might say I have a specific proposal on

that when we get around to it.

THE MHATRWAN: Why don't You do it now?

MR. VATT: I remember that the Code Committee was working

on that and found a good deal of difficulty with precisely that

matter. A man would be put in jail and an indefinitely long

time would pass before any information was filed against him,

and there was no specific provision to protect him. And in
other oases he would have been Indicted, and he could not

bring the matter to trial. He might be out on beil, or he

might be in jail, or there was no procedure, and, after a good

deal of discussion, this provision was formulated:

*WheA a person has been committed to answer for an

offense if an indictment is not found or an information filed

against his for the defense within blank period after his

commitmento or, when a person has been indicted or informed

against for an offense, If he is not brought to trial for that

offense within bla nk period after the Indictment has been
found, or information filed, the prosecution shall be dismissed

upon the application of such person or the prosecuting attorney

or on the lotion of the court itself unless good cause to the

contrary is shown, or unless the case has not proceeded to

trial by defendantls consent.'
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MR. HOLTZOFF: I think it is a dangerous thing to set a

definite time.

For instance, we have one district where you get grand

jury sessions only every six months, in other districts you

have it continuously. I think the defendant's rights should

be safeguarded by a provision that if he is pressing for trial

and a trial is denied him for a reasonable length of time, the

ease may dismiss the indictment.

"M CHAIRMAN: Maybe you want to have just the general

statement.

MR. WAITE: This goes further. This says if an unreason-

able length of time has passed, or a fixed time has passed, it

must be dismissed on motion of the accused.

THE ••AIRMAN: Sometimes you cannot get a witness, some-

times you are holding off for a decision of the United States

Supreme Court.

MR. WAITE: Well, If the time is made along enouh--

THE 4HAIRMAN: I think it should be left to the judges on

that. I suggest the court have power to dismiss an indictment

for failure to prosecute within a reasonable time.

MR. 4OLTZOFF: I move we adopt the Judge's statement as a

rule to be inserted at the proper place.

THE CRAIRMAN: Not exactly in that language.

"'. ROLTZOF": No, in a general way.

THE CHAIRMAN: With all of the criticism of the judges

all of the time, really the judges in America--leave me and my

court out now--I have known them all, and It is my belief they

have done remarkable work. They can be trusted. Some are

slow. Some are not. Some may not know much law. Some may be
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irrational But I don't know a judge that has not tried to do

the right hing according to his own lights. Now, there are

exoeptions• Once in a great while there are exceptions, but I

think the judiciary of this nation measures up to any other

profession or to any other nation. Why don't we trust our

judges?

MR. WAITE: I don't trust some of them, but I am per-

fectly willing to go along with you as far as the federal

judges are concerned.

MR. )CLELLAN: Would you be willing to cut the right of

the judge to dismiss for want of prosecution down to cases

where the defendant moves for dismissal upon that ground?

M OHAIRMAN: Oh, yes.

MR. McLELLAN: I don't like throwing this thing around in

a way that a judge can walk into a criminal case and do what

he wants.

THE UAIRMAN: Oh, yes. The defendant must move for it.

MR. EXDALIE: In connection with the dismissal of prosecu-

tions, where no accusation is filed, there are many defendants

who, as Mr. Waite has pointed out, would languish in jail and

not even know what their rights are, not even have any counsel

interested in them. I think there ought to be a way of safe-

guarding that sort of thing, and protecting those people, and

the only way you will get it if the district attorney does not

act Is if the judge has the power to assume that responsibility,

and, it ought not to be taken from him.

Now, there is another thing to be considered. In a parti-

cular district an enormous list or calendar of criminal oases

may accumulate, and the district attorney do nothing about it,
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and the defendants have been forgotten, some of them, but they

have been under indictment. And that has happened.

Now, I think the Judge should have the right and the duty

to make sure that his calendar be cleaned up. If defendants'

attorneys make motions, you are going to have a scandalous

condition because of the failure of the Judge to act because of

lack of power.

MR. ROLTZO"P* But you do not have scandalous conditions

today. We didn't have any scandals when you were United States

Attorney.

MR. WEDALIE: There was a reason.

MR. HOLTZOPP: As a practical matter, if a criminal

languishes in Jail we get a memorandum from the director of the

Bureau of Prisons calling attention to the fact that here is

John Smith, a prisoner, in such and such a prison; he is not

under Indittment. He has been there so and so long, and the

criminal division immediately gets on the Job, and we have had

two or throe situations of that kind in one or two districts.

THS CHAIRMAN: They have these statistics from the Bureau

of Prisons. They will follow that up, I take It.

MR. MWDALIK: But why should we write all of these rules

on the basis of the presence excellelme of the Department of

Justice?

THT CHAIRMAN: We don't have to. We have Just said there

the court has power to dismiss indictments which have not been

prosecuted within a reasonable time.

MR. MTALTV: And also where there has been no indictment

ftiled.

TZ CHAIRMAN: That should be included. That will be a
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separate section right in here (indicating).

MR. R 11SON: Do you think this is the right place for it?

THE COAIRMAN. I think this is the right place.

MR. WAITE: At the last meeting I made a motion that there

be periodical reports of the prosecuting attorneys as to the

status of every case. I understand there has been opposition

to that from the office, the business office, the administrator

of the courts.

I want to ask the Reporter, was that proposal for reports

by the district attorney omitted from this draft because of the

opposition? I don't find it anywhere in this draft.

MR. ROBINSON: No. There was no opoosition whatever. I

am trying to remember where to locate it.

MR. TOLMAN: It is in Rule 59. The provisions are drafted

there. There is an alternate draft there which represents the

views of the administrative office.

THE CRAIRMAN: We will come to that a little later on, Mr.

Waite.

MR. WAITE: Yes. That has a direct bearing, it seems to

me, on this whole matter of dismissals, because of delay. If

we have such a provision the Judge is in a position to know.

TiE CHAIRMAN: All in favor of drafting a rule in some

such form as I have stated, by the Reporter, giving the power

to the court to dismiss an indictment or information that has

been delayed, or any accusation that may be not prosecuted

beyond a rasaonable time, if you are In favor of that, say

iaye.'

Any objection?

MR.* 51: The objection I have is, is that the only
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ground you are going to give the court? I think the broadest

power shou d be given to the court. I have seen all kinds of

judges, ano I have confidence in the judges, and the judge

should have control of the administration of justice In his

court. I don't believe we should limit him to dismissal for

want of proseoution.

THS CHAIRMAN: We have gone that far. We have to go

piecemeal on it. Otherwise, we just get in general conversa-

tion. We have one rule on delay.

MR. SVTH: I think the latter part of Mr. Dean's motion,

T would make that as a motion.

THE CHAIRMAN: Read that again. You have read the first

part of it there, Mr. Dean.

MR. DOAN: The written accusation may be dismissed by the

court at any stage of the proceedings upon good cause shown.

MR. RPLTZOFT: Well, that language is so broad that it

would seem as though the judge could dismiss a case merely

because he thinks the case should not be tried.

MR. DVAN: Shouldn't he?

MR. HOLTZO7: No.

MR. D$AN: If there is good cause why a case should not

be tried, why shouldn't he dismiss it?

MR. ROLTZOP?: He hasn't got that power today. He has to

try every case that is brought before him.

MR. DUAN: He can dismiss it two minutes after it is

started.

MR. HR4AZOFr: Under that, he might dismiss because he

doesn't bel .eve in the statute.

MR. DIAN: It is broad.
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NR. HRLTZOFT: It is much too broad.

MR. DNAN: Don't you have two alternates, to list the

various Instanoes in which you are going to give the judge the

power to dismiss, and, on the other hand, is the other alter-

native making a broad eonference of power upon the court to

dismiss.

MR. HOLTZOF7: Today the judges have no such power.

MR. DEAN: Now to that?

MR. ROLTZOF: Today the judges have no plenary power to

dismiss a case.

MR. DEAN: No, but the judge has power to dismiss it in

many stages.

Don't you have two alternatives, with such limiting lan-

guage--I am Just thinking outloud.

MR. ROLTZOF.': If you give him plenary power, you are

ehanging the existing law. Before changing the existing law

we have got to see that there is some particular evil that we

want to sure, but it seems to me that it would be a terrible

thing to oenfer Dlenary power on a court to dismiss any prose-

oution at any time for anything that the court deems to be good

cause.

MR. MSDALTE: Mr. Crane, in that connection, do you doubt

that the judge has the power to effectively dismiss any prose-

oution without any rules? All you can say about his order

dismissing the case is that he should not have made it, he had

no legal authority to make it, but the order is effective, that

indictment is out.

MR. MoZJLLAN: Is it?

MR. MEDALIE: I am sure it is.
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MR. McLELLAN: Do you mean a single judge of a court by

saying *This Indictment is dismissed,, do you say that does

dismiss?

MR. M$DALTE: Oh, yes. That order is effeotive. That

order is not a nullity.

MR. YOUNGQUIST: I don't think it ought to be.

MR. NVDALTZ: I agree with you. We are not conferring

plenary power with tuis.

MR. CORANr: A judge should be honest. No Judge is going

to do a thing of that kind.
dismissesMR. DVAN: A judge sometimes/a case at the end of the

opening statement, he sometimes dismisses a ease at the opening

of the government's case, he sometimes dismisses a case at the

conclusion of the entire case; he sometimes reserves a ruling

on a motion, then turns around and dismisses the indictment.

Sometimes he will dismiss for the reason assigned by Mr.

Medalie, an4 the thing your proposal covers, namely, that the

Droseoution'has been delayed and the person is entitled to a

speedy trial-I am anxious that we not overlook any of those

good reasons.

We have an alternative, of listing them.

MR. ROVMZOFW: Well, to tAke care of these various nontin-

genctes, whiph you have eliminated, I think it is an undesirable

thing to add plenary power in addition to those various contin-

gencies. Be~ause, after all, the experience of several hundred

years of criminal oases has evolved vnrious contingencies under

which a judge can dismiss an indictment. All of those contin-

gencies I think are now in the rules.

THE CHAIRMAN: The principal one is delay. The other one
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is the fact that a case has not been made out by the prosecu-

tor. Now, there are a lot of Incidental matters, I suppose--

you wouldn t call it dismissal, but a motion can be made, for

instance--! don't know about the federal practice, but it would

be the State--if the Attorney General should happen to be in

the grand Jury room while they are voting. That is a matter

that can be brought beforethe court to set aside that indict-

ment.

Now, if all those things are taken care of, I guess we oan

hold up on that general power.

Now, we come back to that Rule D. That ti teken care of

and Rule D is out.

MR. HOLTZOPT: Yes. And a substitute in its place.

THE OAIRMAIN: That will be the substitute. D goes out.

Is that right, gentlemen? And a substitute adopted?

MR. SETH: I would like to have a vote on that general

power of d1smissal, Mr. Crane.

TRT CRAIRMAN: Justread it again, Mr. Dean, please.

MR. DIAN: The written accusation may be dismissed by the

court at any stage of the proceeding upon good cause shown.

THE CHAIRNAJ: I want a vote on that.

Those in favor of that general power being given to the

court, say Oaye.0

(There wss a chorus of 'ayes."

THE CHAIRMAN: Contrary minded, Ono.0

(There was a chorus of "nays. )

THE CPAIRMAN: Well, we have to show our hands again.

Those in favor of that power being given to the court please

hold up your right hand.
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Hands were raised.)

THE C IRMAN: One, two, three, four, five, six, seven.

Now, those opposed.

(Hands were raised.)

THE CO•AIRMAN: One, two, three, four, five, six, seven--

where are you on this?

MR. ROBINSON: I voted the other time.

THE CHAIRMAN: It is not adopted. Seven to seven.

MR. YOUNOQUIST: Mr. Chairman, may I suggest in lieu of

that, that the power be requested to see that the rules take

care of all possible causes of dismissal of written accusation,

in the proper place. We are discussing here merely the written

ancusation itself. When we get down to the point of trial then

S0 we have other causes for dismissal suggested by Mr. Dean, on the

opening statement, at the conclusion of the Government's case,

at the conelusion of the entire case.

THE C*AIRMAN: We are simply submitting this for the

approval of three bodies, first, the bar, then the Supreme

Court judges, and then the Congress, and we are divided here

seven to seven. What do you think of the idea of having it put

in some dual form to submit for discussion by the bar? The

Reporter thinks perhaps it would be a good idea.

MR. SSVH: I so move.

(The motion was seconded.)

TH" C•A•IRMAN: Those in favor, say 'aye.#

(here was a chorus of "ayes.#)

TH CHAIRMAN: Contrary, 'no.'

(There was a chorus of 'nays.')

MR. MEDALTE: May I say a word on that, Judge?
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THE I ArRhAN: Wait.

Those in favor of having this put in dual form, hold up

the right hand.

(Hands were raised.)

THu OMAIRMAN: One, two,three, four, five, six, seven,

eight nine•

Well, we don't have to eount the others. We will do that.

And then that is perhaps a little fairer to those who feel that

way about It.

1-13-4I2
3:55pm
Cinolar
fls
Darrow

0

0
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Cincy Mr. GlJeck. You mean, Judge, that in the final draft that
fl a
Darrow we issue cer ain of these sections are to be drafted in the

hpm
1-13-42 alternativer?
Rules on
criminal "Tr. Crane. Yes.

procedure
Mr. McClellan. My understanding is that we are doing that

simply for ýhe purpose of further discussion, and that is why

I voted for it.

Mr. Medalie. IAf that is in, you may record mp as voting

"fYes." I v-oted "N'o."

Ir. 2 r~ne. You cannot put that in the final draft. I

take it that we put it in for final discussion. I do not

know whether it would be possible to put it in for discussion

or just send it down to tho bar.

Mr. Meclellan. Let us see how we get along with it,first.

Mr. 'Jelasorzood. In the American ,aw Institute they put

in "we raisled tUiA question," which they send to the bar, and

I rather t4.~k that is a frank way to do it. This has been

discussed, ai~d this is the thought of the committee.

ý!r. Younrquist. ""c hav2e thl-3 differenYce: This a_

approved 1sntat vely by the Supreme C~urt before it goesout

at all.

i¶r. 0 eiaso good. At I .indersatend it, we are goinr) to submit

it to the bar,firit.
Mr. Young.uist. Only aftpr te Sujnreme Court hai reviewed

it, not finally.

Mr. Holtzoff. The Supreme Coiwt, my understanding is,

will give permission to circulate the preliminary draft. That

does riot mean it approves the text of the rules, but it has to

be good enouigh to give tentative approval or permission for
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its circul tion.

Mr. Crane. 'However it is, it will be brought up again.

Mr. Robinson. I do not thirk there is any doubt that we

will have Another meeting before even the permission c the

Supreme Court is asked to circulate this.

Mr. Holtvoff. I know that in this preliminary draft the

civil rules committee framed several rules in alternative form.

Of course, in the final draft they had to have just one rule,

but when thn preliminary draft was circulated several rules

were framed in alternative form. I remember a number of them

specifically; for instance, the one about the service of the

summons.

Yr. Crane. May I call attention to the fact that rule 48,

dismissal without prejudice, of the rules of civil procedure

was submitted to the bar in dual form, first as rule 48 and

then a0 alternative rule 48, jtist about as long. I suppose it

was because of the discussion.

Mr. Seth. They also, submitted in alternative form, Judge,

whether we would adopt in the federal courts your Vew York hip-

pocket practice of not starting a suit by filing a complaint

with the court. That was submitted in alternative form in the

civil rules;.

Mr. Crane. Let us go to (e) Waiver of indictment. Would

you like to read that?

Mr. Robinson. Line 56 of rule 3 0, (e), Waiver of indict-

Msent:

"The accused may waive accusation by indictment in

the case of a non-capital but infamous offense and may

conse to have the proceeding conducted by an irformation.



The a oused shall Infoem the court both In writing and

nln poeUson that he Is making a waiver upon the advice of

named eounsel# and the court shall accept the waiver only

after the court ts eonvInred that the accused is fully

aware of his constitutional right and of the meaning and

sonse uenses of the waiver* The waive may be made by the

aeeou d# and It may be aoeepted by the eourt• either in

term tie ow in vacation* The attorney few the governmuent

may t ereupon file an Information against the a&cused and

the o may arraign and aceept the plea and proceed to

dispose of the easet eIther ln teor time or in vacation*

with Isdietion as complete as if the proceeding had

been iy Indictment,"

2 Mr* McClellan. I have to ask a questlon, beeause I hardly

know what Is meant by *either In term time or In vacation* In

a federal ourt.

Mrs Robinson* Some federal eourts have term, as I under-

stand It, Judge.

Nr. McClellan. Well, we have toems in Now York, but they

go throughet the year.

Mr. o ltsoff. A term in a federal court continues until

the date whom the next term starts. There are no vacations*

MN Re insen. I suppose that the meaning there would be

at times w the court is not sitting. Perhaps this approaches

the discuss on we -had yesterday on open eourt, whether ow not

the court i conducting court only when in the aoort room.

Mr. Yo ugquist. Take, for instanoo, a state like

Minnesota. We have six different divisions. The court is

permanently located In two* Does the term in each of those
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division?

M•r, K ,ltsoff. Yes, it does. Of course* the actual sessio*

of the Oourt may last a week or two or three days or two weeks,

but the court in open until the beginning of the next t•ern.

We. NeClellan. We have a provision to the offeet that

,court Is always open. I think we ought to avoid "term tm'eWor
:Kvaoetiton.W

, M. Robinson. Our purpose is to say Just what we want to

,say. At t p"sent time$ Judge# as I understand the proeedure,

lit is that you eannot have a criminal ease disposed of while the

court is nob in session at a particular place and time, but

ý, this rule would permit the defendant to oome In and waive

:'indictment and be charged,

This i based in part on the address of Mr. C. C. Baron

made in Chitago two weeks egep a member of the Attorney General'

qiCoomittes assisting us, and he pointed out at that time how

: frequently defendant will be left in Jail at some place where

'!the court i not sitting and is not available to hear his plea.

I thin; there is no way by wbhLh a man *an be allowed to

plead guilt and begin serving his term under the present

procedure.o o our question hereis simply one of terminology.

Nr, Medalie. It means either during a stated term or at

any other tA*

Nr. Ro inson. YOst

r*. Se songood. Why can't you Just say 'at any timeo?

Mrw. Naleo. That won't have reference to torm, and

,,somoone will raise a question that it means at any time during

ai term*
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".r. De r. Thy not say "while court is ir session"?

Mr. Seth. Or "at any place in the district."

Mr. Dession. That is your real problem -- finding a place

where they actually are.

Mr. Robinsor. As I understand, the recommandation is that

this rule be modified to permit waiver and disposition by the

court at any place in the district and at any time, whether or

not the court is in session at that time.

Mr. McClellan. I do not see any necessity for that. If

you say he may do it, he has to appear personally before the

judge, anyway, under the terms of the rules.

Why not strike out line 65 where the words "term time or

ir vacation" appear?

Mr. Robinson. Would that satisfy the minds of counsel and

the court that the court would be proceeding with J,;risdictLon?

Yr. Holtzoff. I would like to have the words "at any

time," in order to emphasize that thought.

Mr. RObinson. At what poirt? At what line?

Mr. Crane. "By the court at any tine."

Mr. Holtzoff. I suggest striking out "either in term

time or in vacation" and substituting the phrase "at any time

or at any place within the district."

Mr. Robinson. Line 65, then, following the word "court":

"4rhe waiver may be made by the accused and it may

accepted by the court at any time and at any place within

the district."

Mr. Holtzoff. Yes.

Mr. 6e th. I think that is largely covered, Mr. Reporter,

by r~l' 11 (b), as we agreed on it yesterday -- what the court
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Mr.s Robinaon* Rule 8 (a) I think is probably a bit closer,

is it not, SO

i'r 3th. 8 (o) and then 11 (b)M "Terms" does not amount

to anything*

Mr. Heltsoff. I think 11 (b) and 8 (a) probably cover

this, but I thoughts for the purpose of emphasis, it might be

well to have it in.

Mr9 McClellan* Then, Is it desirable to strike out

*either in term time or vacation' in lines 68 and 69?

Mrs Naltsoff. Yes,

Mrs Bth* Yes,

Mr. Vedalle. You do not think we ought to put anything

elso in?
Mr. Crane. In it our intention always to have the advleo

of a lawyer? It says that the accused shall inform the court,

both in writing and in person, that he is making waiver on the

advice of nkmed counsel. Suppose he has no counsel?

Mr e alie. Then the court appoints one.

Mr. McClellan. He cannot give up this right without

oounsel.

Mr. &salie. It is pretty nmuh like the arrangement in

the arraignment part in the Kings County Court# Persons are

brought up for pleas after indictment. Many of these defendantS

want to plead guilty. They know they are guilty. Xeverthelesse

the judge i charge of these arraigrinents will not take a plea

unless some lawyer has talked this over with him, even for five

minutes, to see whether or not he ought to take a plea, and the

Judge picks one out of a multitude of lawyers that are around,
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and he sAys, "Mr. 6o-and-6o, talk to this defendant. .e if
I

he will plead guilty. He wants to. I won't take a plea until

he does talk with you."

-r. Holtzoff. I wonder if that should be applicable to a

plea of guilty, whether that should be required for a waiver

of an indictment by a grand jury and consenting to prosecution

by information?

In the rural districts they get a raft of liquor cases.

Many of the defendants are repeaters and many of them are

anxious to waive indictment and get sentenced so as to start

serving their sentence. Under those circumstances should there

be an affirmative requirement that counsel be assigned before

there is a waiver of grand jury indictment?

Mro Medalie. Yes.

Mr. Robinson. I think a short answer to that is that I

do not believe you can get the rule through without it.

Mr. Holtzoff. I do not agree with that, because we have

various circuit conferences, bar committees, all recommending

a rule on weiver of indictment, and the majority of them do not

suggest that there should be a requirement of advice of counsel

before indictment is waived.

Mr. idedalie. Many of them do.

Mr-. Robinson. Many of them do.

Mr. Holtzoff. What?

Mr. Medalie. Many do.

Mr. HoLtzoff. Some do, undoubtedly.

Mr. Medalie. That is the sAntinent in New York.

Mr. Ho)tzoff. I know that is the sentiment in New York,

but New York -s not a typical district.
i
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ship, that in all.

Mr. Robineon. You mny notceo that In the appendix of the

book that )ou have the"e Ss a special study on waiver of

Indictment showing the legal basis of this rule.

Mr. H ltzoff. With regard to the proetie. that you speak

of in Kings County, you know that In moat federal courts

certainly that is true throughout the West and the South, or

was true uvtil the Supreme Court ease of Zohnson v. Zerbst

there was not even an assignment of oounsel until after the

defendant pleaded.

Kr, Glueeke Is that desirable?

Mr. Hbtsoff, I think that Is very undesirable, and of

course it In no longer permissible.

Mro Medlile, Inoourage people to think In terms of

lawyers.

Mr, Glueck. I think It is desirable an its own bottom.

The nore we provide for the Wrevision of coursel as far back

as possible in the process, the better the rules will .be,

particularly in view of the temper of the times. I think these

rules ought to take those proteations of Individuals very Bmauh

into aecoun wherever we Set a ebanue.

Mr. Ho4t4off. But this rule Is In favor of the defendant

and it is ftr the purpose of helping the defendant, rather

than for thi purpose of helping the court.

NK. Crane. Is there any furtherA discnussion on (e)?

Mr. Doan. I have one suggestion,, r•° Chairman, at line

57# where 11; refers to "non-espital but Infamous" orimes. As

I read the whole section, you could not waive Indictment in a
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no '-cwp tas, 1nor-nfamols case.

Mr. Tlnotzoff. You can be prosecuted by informatior.

Vr. Dmar. That is not the question. You provide here for

informatlon, don't you?

~71r. -fcClellan. What line Is that, air?

Ir. Dean. This is on line 57. Why shouldn't it be made

to apply to all ceses, in other words?

Mr. Holtzoff. Because this rule provides a method of

waivin; a constitutional right. A constitutional right to a

grand jury indictment exists only in the case of iLfamous

crime.

1fr. McClellae, I want to find out what "irfamous" crime,

as used here, means. Do you mean where the imprisonmeort is

more than a year?

Mr. Holtroff. I think the Supreme Court has described an

infamous cime as a crime punishable by imprisonment in a

penitentiary.

Mr. McClellan. I did riot krow they had defined "infamous

c~-'ue." They had defined a felony.

Mr. Craze. I wanted to know about that earlier in the

hearing yesterday, but I hated to expose my ignorarce, so I

kept quiet.

Of course, in the states we have feleny and misdemeanor.

A felony, which I suppose corresponds to infamy, Is understood

by us to be a crimve for which the defendant is sent to a state

prison. In, a penitentiary you go for a year or longer. V'e

made that dJstinction quite clear.

Mr. GlUeck. I think that In the Moreland case the United

States Supreme Court defined "infamous crime" as one punishable
I
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by hard labor*

Mr. HoLtsoff. That has been superseded, because the words

Ohard laborw a"e no longer used in modern statutes, and the

more recent definition in *any crime punishable by sentence in

a penitenti rye'

Mr. McClellan* I have been all through it and had all

1 kinds of trouble with it -_ the question as to whether a witness

to a will was disqualified because he had been committed and

had been convicted of a certain crime. I think it would be

much safer, not knowing much more about it, if you would make

it "felony" and not "infamous crime.'

Mr. H lt5off. I wonder if you will consider the fact that

the Constitution uses the phrase "infamous crime* relating to

grand jury Indictment 1

Mr. McClellan. Whato else?

Mr. Holtsoff. It does not use the word wfelony."

Mr. McClellan. Felony or other inflwous crime.

Mr. Dession. It is the grand jury section, "infamous crime"

is the onl expression.

Vro Mealie. Mr. Longsdorf found the section, 541, old

Criminal Code Section 335,

"All offenses which may be punished by death or

imprisonment for a term exoeeding one year shall be deemed

felonies" -

exactly what you say.

Mr. McClellan. And the onstitutional provision refers

not to inf ous crimes primarily but to felonies.

Kr. Robinson. We have made a careful study of this, if I

might get a word in he"e, We tried to go clear to the roots
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of this, arl the Constitution says winfamous crine." in every

prosecution for infamous crime the defendant is entitled to

indictment by grand jury*

?urthe~r, in the MIoreland case and other eases it has been

0definitely decided that any crime punishable by hard labor is

an irfamous crine. Therefore, as Mr. Alexander says here, even

30 days at hard labor is an irfamoun crine.

'Tr. o1ooltzoff. There is one crime which is punishable by

imprisonaent in a penitentiary and which is designated a

misdemeanor -- embezslesiuet, misappropriation of funds in a

bank. That is punishable by five years in the penitentiary.

The statute calls it a misdemeanor.

Mr. Medalie; Isn't this what we are trying to get at?

Wherever a case now can be prosecuted only by the filing of an

indictment, if It is not punishable by death, we would like to

arrange forý this waiver.

TIse are the terms in which we seek, and we can avoid

getting mixed up with "felony" and "infamy."

If we epeak ýn terms of offenses which at this time, the

tine of the adoption of these rules, would be punishable only

if prosecuted by in:Uctment, ther the irndictmPrt may be waived,

un1lfss it is a capital offense. Then we will have no trouble

about wordsl.

Mr. 'lleck. I was toing to suggest that the familiar way

to do these things is to refer to them as Indictable offenses.

Yr. McClellan. The trouble with that is that the smaller

crises are aot indictable. There are many crimes for which you

can return an indictment and in which an infommatiln is all

right.
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Mr. Cr rne. You can say "prosecuted by indictmont."

Mr. Medalie. "All crimes eycept for the waiver herein

provided for must be prosecuted by indictment, may be waived."

The Judge is right.

3r. Crane. Offenses which must be prosecuted by irndict-

mert. The defenses may be waived. But we have got other

provisions here, Yesterday, when we used that word "infamous,"

if I did not know what it meant, why, possibly somebody else

ir the United States might not know, and it would not be a bad

idea to have a definition.

Yr. Glueck. The Supreme Court has defined it authnrita-

tively.

Mr. Dession. WoO, because there have been statutes sirce

which complicate that. It will be ironed opt.

Mr. Holtzoff. There is a fairly recent case which defines

it as punishable by imprisorment in a penitentiary.

Mr. Youngquist. I am a little troubled, ilC I may ask a

question. The Constitution, as I understqndit, requires that

all capital offenses and infamous crines be prosecuted by

idiictment.

Do we propose to provide for wpiver of irdictment in

infamous crimes?

Mr. Seth. Yes.

Mr. Medalie. With the consent of the defendant.

Mr. Youngquist. Oh, yes. I forgot that. I am sorry.

Mr. Dean. Why don't we say "in non-capital offenses," and

leave out '"infamous"?

Mr. HIictzoff. I do not like "non-capital."

Mr. R6binson. We have looked that up in the latest

I
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Webgter's tnabridged. "Yoncarital"is a well reeogni7ed,

establishe4 term, without the hyphen. If you wish to use a

term that is strictly correct, it is all right.

M*. HIltzoff. Why dontt we say "in non-capital cases"?

Then it indludes infamous crimes for which you have to prosecute

by indictment and crimes which you do not have to prosecute by

indictment K

Mr. MoClellan. There is no use providing for waiver in

there,

Mr. Holtzoff. No, but there is no use of putting the

word "irfamous" in there.

Mr. •obinson. We cannot change the Constitution,

Mr. Holtzoff. We do not use it. I do not see how we can

get in trouble by leaving it out -- just in non-capital cases.

Mr. Robinsor. I have a case, United States v. Moreland,

which holds that a crime is irfamous if punishable by imprison-

ment for mo'e than one year, either with or without hard labor,

or by idiprioonment with hard labor. That is United States v.

Moreland, 258 United States 433, in 1922. That is the latest

5 statement of the Supreme Court on the subject.

Mr. McClellan. It seems to me that Mr. Medalie has put

his finger on what we want.

Mr. Crane. Shall we leave the word "infamous" in or take

it out?

Mr. Me~alie. I would like to move that the provision for

waiver in t is subsection be in terms of crimes which are

required to be prosecuted by indictment, except, of course,

capital cases, and leave the language to the Committee on Style.

Mr. Ho .tzoff. I second the motion.
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carried.

Mr. Holtzoff. Mr. Chairman, I want to rmise a question

about the second sentence. Apparently that second sentence,

the sentence beginning on line 59, contemplates that the waiver

must be both in writing and oral, in person. It seems to me

it would be hardly necessary to require both.

Mr. Seth. It means, I take it, that when he is brought

irto court he has to be questioned about the written request

that he has already sent in.

Mr. Crane. I think that was discussed by us last time,

and we took that view of It.

Mr. Holtzoff. If he waives in open court, why should he

also waive in writing?

Mr. Yournquist. What happens -- at least up ir our state

-- when an Irformatinn is used is that the pri3cner files with

the court a petition that the court direct or authorize the

prosecuting attorney to file an information, and ordinarily the

prosecuting attorney already has his information present, so

he appears before the judge with the accused, the accused

presents his petition, and the court may then inquire of him

concerning tt. The court then takes hia order for the filing

of an information, and the information is filed.

Mr. Crane. I take it it is something like an acknowledgmert

to a deed. You sign it and also appear in person and acknowledge

it before a notary.

Mr. Roblinson. That is right.

Mr. Crane. So here he signs the waiver and appears in

person and acknowledges that to be his signature.
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Mr. Me alie. I think it works this way, Judge. First,

the judge is satisfied that the man knows what ho is doig and

kr-ws what he is talkIng about. Then, b$eause he bas signed,

he has a record.

Mr. Robinson. It takes care of Johnson v. Zerbst.

Mr. Holtzoff. I was wonderi'g why an appearance in open

court would be necessary if you hae it 1n writin3.

Týr. Medalie. It is safer. Then the man can't run out on

you and deny it.

Mr. Crane. Is there any further cnmment on section (e)?

If not, we will vote on it.

Mr. 6easorgood. There is, but it is purely mechanical.

You have again in line 58 "either in term time or vacation."

Mr. Crane. That has been taken out.

Mr. beesongood. I beg your pardon.

Mr. Crane. Those In favor of section (e) as it now stands

say "Aye." It is carried.

Ar. Waite. Before we pass on, there is another matter

which I think ought to be added to rule 30.

Mr. Crane. I beg your pardon?

Mr. Weite. I think another matter ought to be added to

rule 50, before we move on to the next rule. It is what I

think ia the conventional practice on thepart of the courts,

and it certainly ought to be the practice if it is not, and it

ought to be embodied in a section of this rule.

So I propose that we add to rule 30 a provision substantially

as follows:

"Yo judgment of conviction shall be set aside, nor

shall a new trial be granted, because of any defect or
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irsuf iclelcy in the written accusatinn ror because of any

vpriarnce between the written accusation and the evidence

adduced, unless the covxrt is satisfied that the judgment

of conviction was not justified upon the merits of the

0ess e

This does not have to do with appeals. I believo there

miGht be something inr appeals later. This has to do with the

trial court setting aside the judgment or orderinr, a new trial.

'Mr. Hdlt7off. Rule 5, I think, covers the first part of

your rule. It does not cover variance, which you also cover,

but it covers the first part. That is rule 5, which we adopted

yesterday.

Mr. McClellar. Isn't it broad enough to cover variance?

Mr. Waite. That i8 more to cover appellant procedure.

Mr. Holtzoff. Yo. It covers the entire field. We could

perhaps insert a rule on variance in rule 5. That would be the

logical place for it.

Mr. Weite. I must say that I do not think that rule 5 is

expressed as emphatically as I should like to see it ehpressed.

Rule 30 is a sort of cetch-all section. It is covering all

sorts of Phases and aspects of the accusation. We have some-

thirg about- the cottents, something about the form, something

about dismiissal, something about waiver.

That is the legical place to put in a proposition that

these various oossible defects shall not be ground for setting

aside the jldgment unless they affect the merits. I thirk it

might very appropriately go in there specifically.

Mr. CrOne. Would the last sentence of rule 5, be

sufficient, do you think, Mr. Waite?
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"The court shall at every stage of the proceeding

disreg rd aniy error or defect in the proceeding which does

not affect the substantial rights of the parties."

1r. Taite. Well, I carn see that it might do so. I still

0 think, however, that as long as we have so much Ir rule 30 --

all these differ-nt aspects -- it would do no harm to have

that specific proposition, and have it ir rule 5 in more general

languagee.

Mr. ?hClellaR.. If you start spmcifying in rule 5, you

havp to be caref"l that the specifications arf comrpete.

Mr. Holtzoff. It seems to me that rule 5 is so broad that

it does rnt need any amplification.

-Mr. Crane. Have you all looked at rule 5?

SSupposie you reEd that again, and we will vote on it.

Mr. Waite. This wnuld be subsection (f) urger rule 30:

'ýo judgment of conviction shall be set aside, nor

shall a new trial be granted, because of any defect or

insufriciency in the written accusation or because of any

variance between the written accusation and the evidence

adduced, unless the court is satisfied that the judgment

of conviction was not justified upon the merits of the

case tv

That is !i'ited, you see, to the trial judge's activities

and limited to the matters contained in rule 30, which has

specifically to do with -written accusation.

Ir. M*Clellan. Professor Waite, rule 5 is not limited to

the appellalte court, is it?

7r. W14ite. Rule 5 is very general and covers the whole

thing, but it ieems to me that as long as we are talking about
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these partioular matters here, it would be desirable to have a

partioular specification in respect to the trial Judges'

activities.

Mr. Holtzoff. Don't ycr weaken the general statement if

you begin to specify following the general statement?

Mr. Wait*. I would say no, when it is expresbed in that

form.

Mr. H2ltzoff. My observation Is to the contrary.

Kr. Crane. Those in favor of Mr. Waite's proposal say

"aye."

Mr. Burke. I would like to ask a question. Just what

phase of Rule 5 do you feel is Jnsufficient to cover what you

seek to cover by this?

Mr. Waite. I do not suggest that Rule 5 as interpreted

might be insufficient, but I am afraid it might be considered

as a direction to the appellate court; and here I have in mind

partioularly the action of the trial judge in setting aside the

Judgment or granting a new trial. But Rule 5 will be considered

as applying after the trial Judge has got through with his

activities.

Mr. Crane. Have you anything else to say, Mr. Burke?

Mr. Burke. No, that is all.

0Mr. (rane. Ail those in favor of Mr. Waite's motion say

waye.*

I am getting deaf, Mr. Waite.

Mr. Waite. I said "aye," at any rate.

Mr. Orene. Well, I guess it is lost.

Mr. Vaite, before we go to 31, wculd you want us to take

up what ycu proposed yesterday?
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Mr. Burke. That was on 20.

Mr. Walte. That is away back.

Mr. omne. Or shall we go ahead and wait until

Mr., Yanderbhilt comes?

0 Mr. Wa~te. Go ahead.

Mr. Crane.. We will go ahead to Rule 31. Do you want to

read the first part?

Mr. Robinson. This is based on Rule 20 of the first

tentative draft. According to your instructions at the

September mpeting, you wanted to combine Joinder of defendants,

Joint or separate trials of defendants, Joinder of offenses,

and Joint or separate trial of offenses.

Beginn~ng at line l, Rule 31:

S "Permiseive Joinder of Defendants and of Offenses.

"(a) Permissive Joinder of Defendants. Two or more

defendants may be accused Jointly in one count of an

indictment or other written accusation if they are alleged

to have participated Jointly in the same offense, whether

the offense arose from the same act or transaction, or from

two or more acts or transactions connected together or

from two or more acts or transactions involving the same

class of crimes or offenses. If such defendants are

accused in separate written accusations, instead of being

acoused in separate counts of the same aeausation, the

court may order the written accusations to be consolidated

for trial.0

Mr. Nottsoff, I would like to ask a question of inforea-

tion. What is intended to be conveyed by the phrase "same
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class of cimes or offenses?" I am not clear as to that.

Mr. Robinson. That is Section 557 of Title 18 of the

United Statas Code. This rule Is based on the old 1853 Act

of the United States Code, 18 U.S.C. 557.

0 Mr. Roitsoff. But these rules ate intended to stand on

their own reet, and I am just wondering what is meant by "the

same class of crimes."

Mr. Robinson. I think the way of getting these rules to

stand on their own feet is to incorporate at this point this

Fed.eral statute, wVblh has worked so successfully and which

has been interpreted by the courts through allthese years, and

that expression "the same class of crimes or offenses" is

borrowed from the language of the statute.

0 I aski~d the same question of United States Attorney

7 McGregor otf Houston# Texas, and he told me of a situation in

Texas which he felt represented that classification in 557.

He said there were three defendants who, at three differ-

ent places in the State of Texas, engaged in fraudulent

transactions with regard to taking or getting from farmers

their ootton gin receipts, and McGregor joined in one indict-

ment all three of those transactions, on the ground that they

were of t*e same class of crimes or offen~os.

0 In other words, "the same class of crimeW or offenses"

does not neoessarily mean that they all have to be felonies or

that they all have to be misdemeanors and some infamous and

some not 4famous; but the interpretation of 557, as I under-

stand it, by the courts would support the instances Even by

Mr. XcGregor.

Mr. *cClellan. Suppose A files a false income tax return
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and B, liv g within the district but in a different town,

files a fal e income tax return. Could you join those two

under the language here?

Mr. Robinson. No, sir.

0 Kr. McClellan. What does the language say?

Mr. Robinson. Not under this language as interpreted in

557. That is one advantage of staying within that language

interpreted by the courts.

Mr. McClellan. There you have two or more transactions

involving the same class of crimes or offenses.

Mr. Robinson. tes, but isn't it true that every provision

and every statute is subject to certain general qualifications

and exceptions, and here I think it must be fundamental that

0 you can't Join different defendants in the same indictment.

You can't have count one against A and count two against B?

That is fundamental.

Mr. McClellan. But this would put into one count those

two.

Mr. Dean. It is fundamental, but this language would

permit it.

Mr. Seasongood. I do not think so, because this says if

they are alleged to participate jointly in the same offense.

0 Mr. Dean. That modifies it.

Mr. Robinson. Yes.

Mr. Medalie. Answering Judge McClellan, this is conceiv-

able: Two bootleggers who are in partnership in the bootlegging

business separately make an income tax return, but each helped

the other fix up the books and fake the written evidence. Both

could be izdicted together in one indictments First count, A
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and B filed a false return as to A; second count, A and B

filed a faise report as to B.

Mr. McClellan. I conoede the error of my ways, because I

did not carry the last part of that language to the words

"participating jointly.'

Mr. Holtzoff. I think we ought to have an explanation as

to what we moan by the rather ambiguous statement, 'same class

of crimes." What is meant by "same class of crimes"?

Mr. $edalie. A and B had committed joint burglary 1,

burglary 2, and burglary 3. Those can be put together. But

if A and B commit a burglary, a robbery, an arson, a murder,

those may not be put together.

Mr. Holtzoff. I am not questioning that. I am ques-

tioning the language of this rule. I think ye ought not to

use the phirase "the same class of crimes," because that

requires an explanation.

Mr. Aedalie. I think the examples I give you cover that.

Mr. 11oltzoff. What is meant by "the same class of crimes"?

Mr. Medalie. I will tell Yo-L wIAt I mean. Yod can

indict acts: False return, 1936; false return, 1937; false

return, 1938; false return, 1939; plus perjury for each of

those returns.

0Mr. Holtzoff. What is"the same class of crimes"?

Mr. Medalie. You mean it means more than the same offense?

Mr. Xoltzoff. To what does that extend? What is the

meaning of the term "class" as used in this connection?

Mr. Robinson. Mr. Chairman, may I ask permission at

this time to introduce to you an assistant United States

Attorney iho has drawn a good many indictments under this
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Section 557?

Mr. Alexander is the Assistant United States Attorney in

the Southe "n District of Illinois, assistant to MY. Howard

Doyle, who is president Of the National Association of United

States Attopneys. At my request Mr. Doyle had Xr. Alexander

come with us for some two or three weeks.

He has had many years of experience as Assistant United

States Attorney, and some of his indictments have been before

the Supreme Court on various occasions.

The Department of Justice told me, when I had Xr.Alexander

with me, that we could not have a better man from the field,

and I am introducing him because I know that you may have

questions from time to time that you voald like us to refer to

* him.

At my request he has been here in the room, and I would

like for him to take Mr. Holtsoff's question, for example, and

tell us wbht has been his practice with regard to this clause--

what he considers to be offenses belonging to the same class of

orimes.

Mr. Holtsoff. I should like very much to have that state-

ment, but I would like to add this for Mr. Alexander's guidance,

8 perhaps. I think we ought to work out some language for the

0 rules explaining what we mean by the term.

Mr. Medalie. Wban he tells us what he mans by the teor,

then if the language is inappropriate, we will change it.

Kr. Alexander. the meaning is Indefinite, but the thin

about it is ithat the Federal Courts have interpreted that so

often that Whelaw is well and definitely settled. Nov, I

could not till you what the term means, but I can pretty nearly
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tell you i two offenses ought to be joined.

Ur. C•1aa. Give us an example.

Mr. Alexander. Take all the Internal Revenue offenses

that have refeonae to liquor. They can all be joined in one

indiatmontt Wherever you can show joint actions, you can join

a number ot defendants -- anyone who has jointly participated.

Take 0ounterfeiting. That is the same class of crime.

There are probably twenty different crimes of counterfeiting.

They are of the same class.

Mr. Nedalie. For example, you have one crime that is

called couiterfelting. That is making the bad money.

Mr. ALexander. That is what counterfeiting is.

Mr. Nodalie. Then you have another arime that is passing

the bad money.

Kr. Alexander. Then you have counterfeiting paper

currency and counterfeiting coins. There is no roason why

you should not join the two* if a defendmt is oommitting both

offenses at approximately the same time.

That !tatute is rather old, so that wherever a word is

used that has a different legal meaning, that, it seons to me,

is the word that should be used.

Mr. Nodalie. Can you give us some examples in connection

with the liquor traffio, such as forged stamps?

Mr. Alexander. You have a bootlegger here. No is making

liquor. ýou can charge him with operating a distillery without

a bond. *ou can charge him with operating a distillery with-

out filing a notice with the Collector of Internal Revenue.

You can aharge him with operating a distillery without having

a notice posted. You can charge him with keeping liquor in a



25bb 353

container that does not have the proper stamp on it.

I vexturo to say that there are fifty of then that you

can join.

Mr. ]oltsoff. Mr. Alexander's statement clarifies my

difficult* entirely.

Mxr. %oungquist. Form No. 6 is such an indictmont.

Mr. $oltsoff. Instead of *the sa.e class of crimes or

offenses," I suggest that the rule ought to readp "involving

crimes or offenses of the same class."

Xr. Iledalie. Let us keep the hallowed Vords.

Mr. Z~oltsoff. That is for the Coamittee on Style.

Mr. )4edalie. I move that it be excluded from the Committee

on Style and that ve &acept the language as set forth.

0 Xr. )IoLellan. Suppose you have an indictment like that

and it is alleged in the indictment that they did this Jointly,

and you pive that they both did it but that they did not do

It jointly, and there is no evidenee that they did it Jointly.

Does the 4udgo have to order a verdict for the defendants?

Mr. Robinson. May I answer that in this way, Judge? At

our mxet1i4S in September that question was oonsiderod and, in

the light of that moeting and our discussion, I should like to

suggest tJ~t at line 4 the word *Jointly" be stricken outpand

in line 50 after *offense,' I would insert "whether they were

acting Jointly or Independently."

The o&s am I vould do that is thlse. I think that repre-

sents vha1 the Committee vanted me to do at the September

meeting, and I think the stenographic record bears me out.

You romembor that your instructions wore based on the Washing-

ton case ýf State v. Slackley, in which the facts wore that
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the defendt A had illegally parked a bus so that it partly

covered the highway. Defendant B came along, intoxicated, and

driving in such a way that he struck the bus and killed the

deoeased who was coming from the other direction.

0 In the Blackley case the indictment joined the defendants

A and B, cburgir4 them 'with mznslaughter of the deceased. In

that case thw Oourt, by a majority in which there was a Strong

dissen-, hold thaL the Joiider was proper.

I presented that case to this Committee, and the Committee

felt that that decision was right, and instructed me to &waft

the rule in a way that .otion by the defendants, whether they

were acting jointly or independently, would be sufflciont basis

to join them as defendants in the smaw indictment.

0Mr. M~eeltau. But you are citing a case where you can

fight as to whether it is Joint or not, but you have got to show

that the two wrongs are concurrent.

Suppo~e you have a case where they are neither joint nor

concurrent. You allege that they are Joint, and that is not

proved, tbhu the two distinct crimes are clearly shown.

Naven't yoU got tie Government into a pret'y fix? Aren't you

in a situation where the verdict should be ordered for the

defendants?

0Mr. RObInson. Now about the expression "in the same

offense"? They are alleged to have participated in the same

offense.

Mr. Seasongood. It spoils it if you take it out.

Mr. McLoella. If you do that, you face a trial difficulty.

Mr. Dean. Isn't it "alleged to have, so if it is alleged,

whether thi truth later supports joint action or not, it has
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9 been sufficient; for the purpose of joinder?

Mr. K Lellan. It is rather tough to try two separate

offenses t0gether that have no connection with each other,

just because they deal wltb the same type of crime.

0Mr. Dean. I think it might be tough.

Xr. MQLellan. I do not feel at all sure of It.

Mr. RObinson. That is just the difficulty. Just how

would you state the Blackley case?

Mr. MaLellan. You are stating the case of a concurrent

action.

Xr. Crane. Shall we try to state a case to meet every

particular fact and circumstance? How do we know what that will

be?

2r. RIbinson. This Committee wanted me to do that, as I

understood it.

Rr. Crane. I do not think so.

Xr. Robinson. That is not a fair statement. With due

deference to you, that is not quite a fair statement of what

the Committee was trying to got me to do in the last meeting.

It was not to meet a rare case, but it was to meet a altuation

which the Oommittee felt was typical; namely, they did not want

to require that tha defendants must have acted -- I think they

used the word "mautually" -- jointly -- but they did say that

they would like to have the rule proiride in cases of that sort--

not in just that partioular case, but in cases of that general

type -- that there be joinder pbraitted, on the ground that the

evidence would be substantially the some; that there could not

be prejudice, or# at least, if there was prejadice against

either A oJ 7, the Court could order that the joinder be changed
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and that a parate indictments be brought.

I am simply trying to do what I understood to be the wish

of the Committee.

Mr. MLellan. Even if they agreed with it, you are

putting a 0ase where the acts of the two defendants concurred

in bringin$ about the result, but you have a rule that covers

all kinds of separate cases if you take out the word "Jointly,"

and if you leave it in --

Mr. Oftne. Do you think it is a good thing to take out

the word "Jointly"?

Mr. Robinson. I am offering that for your consideration.

Mr. Ctane. If you take out "Jointly," it reads, "if they

are alleged to have participated in the same offense."

0 r. Robinson. And then insert "whether" --

Mr. Cý'ane. Why do you want to insert it?

"Two or more defendants may be accused Jointly in one

count of an indictmentor other written accusation if they are

alleged to have participated In the same offense."

Now, if they participated in the same offense, they

certainly can be joined.

Mr. Nedalle. You have two situations. One is acting in

concert, vhich is covered by "Jointly." The other is not

acting in concert and perhaps acting jointly.

Let oe give you an extreme example, which you can visual-

Ize. A and B set out to kill X, each separately, not knowing

of the otler, and each with a different grievance. One does

not know *a other. Each gets himself an ax and waits in a

place where X will show up, and simultaneously and in the dark,

each at tMe same instance chops at him, and he dies.
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Theb has been joint but not concerted action. I think

you Vould make a ease that could go to the jury where both

could be 4onvioted.

Let os say that, theme were pistols instead of axes and

0 they were a distance of a hundred yar'ds apart, A and 3 never

having ment. I think they could be convicted on a charge of

killing wAth a joint action.

Mr. Qrane. That is not excluded.

Mr. Nedalie. No. "Joint" covers all that.

Mr. QOzne. *Two or more defendants may be accused jointly

in one count * * * if they are alleged to have participated."

Do you leave that "Jointly" In there?

Mr. Redalie. Yes. "Joint" is more inclusive than "acting

0 in ooncert."

Mr. Ozone. *Participated jointly in the same offense.'

Mr. Zoltsoff. In your case they were not joint; they did

not participate jointly.

Mr. Robinson. That would not cover your case.

Mr. Orane. What harm does it do? If they participated,

they did 4ct to a certain extent jointly. Whether they

intended to act jointly or not, they did. I think it is

refining it a little too muoh to take it out.

0 "Participated jointly in the same offense, whether the

offense ajove from the same act or transaction, or from two or

more acts or transactions * * * involving the same class of

crimes or 'offenses."

What is the matter with all that?

Mr. #edalie. You want to know whether "participated in

the $ane 6ftense" covers it. Suppose you leave out the word
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" Jointly."

Say, two of us, each not knowing what the other is doing,

pours arsenxio into a man's coffee or beer. We will make it

beer, because that is a Court of Appeals case. The man died

because of the poison given by each. He did not die twice; he

died once., One grain of arsenic from me is as good as a grain

of arsenic from Xr. Noltsoff. We both participated in the sot

10 or transaction. The act or transaction it the act or transac-

tion by wkioh the man died. His dying is the important thing.

Mr. 1Aoltzoff. The word "Jointly" should go out.

Mr. Iedalie. I do not think the word "Jointly" is neces-

sary, but they participated 1-n the same sat or transaction.

Would tha¶ cover your Washington case?

0 Mr. McLellan. When you get "Jointly" out, then read your

last three lines.

Mr. Orsae. "whather the offense arose from the same act

or transaction, or from two or more acts or transactions

connected together or from two or more acts or transactions

involving the same class of crimes or offenses."

Mr. Roltsoff. Under that laat contingency you could Join

two defendants, each committing, say, a separate forgery, a

separate act of counterfeiting, with no connection between the

two.

Mr. Orane. "Two or more defendants may be accused jointly

in one count of an indictment * * * if they are alleged to

have participated in the same offense."

What is the object of all the rest of that, whether the

offense arose out of the same act or transaction or two or

more acts or transactions? If they participated, it does not
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offe•se.

Mr. Robinson. I favor the Judger suggestion, because I

do not think most lawyers or judges would take Mr. Medalie 't

case, t,44 two-" 4aL, fior eXAAi•, aid 3ay tiat sBell a case

would be included up there in lines 4 and 5.

Mr. Roltsoff. I think that perhaps would be an improwe-

mOnt.

Xr. OLAn. I t~inul tUWzaw IS a littles better.

Mr. Crane. "whether the offense &rose from the same sot

or tranmation, or from two or more acts or transactions

connected together."

Mr. Hbltxoff. Shoulmd't that be "out of" instead of

"from"?

Mr. Robinson. There again we are uaing the language of

557.

L1 Mr. Noltaoff. The civil rules use the language "out ot."

Mr. Cýrane. Is that satisfactory? To keep the words down

to "together"?

If we got rid of this section, we will then adjourn.

Mr. $oltzoff. I suggest that we just say "a written

aOcusatior•" in line 3.

Mr. Qrane. Why not leave it "indictment or other written

Saccusation"?

Kr. Tounniuist. The Committee on Style can take care of

that.

Mr. Orane. Those in favor of the phraseology of subsection

(a) as it reads down to the end of the sixth line, ending with

the word "together," and the word "Jointly" being taken out on

line 4, maid striking out the "est of the sontence, say "aye."
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It is carried.

Can we get rid of the rest of the section? All in favor

of that, soy *aye.*

Mr. )cLellan. There is one trouble with that. In the

last sentence you have *in separate counts, and up above we

have been talking about joining in one count of an indictment.

Mr. Seth. Why not strike out all of line 9 except the

last word?

Mr. Crane. *If such defendants are accused in separate

written acfusations, the court may order the written accusa-

tions to be consolidated for trial."

I think that is all right.

Mr. Ybungquist. The same language in line 19.

0Mr. 00ene. Well, we will take that up later.

All right, gentlemen. That disposes of subsection (a)

of Rule 314 We will stop there.

Does anybody want to continue?

Mr. Ibltsoff. I move we adjourn until 8 o'clock.

Mr. Crane. I will come at 8 o'clock if you all promise

to be here.

(Thereupon, at 5 o'clock p.m., a recess was taken until

8 o'clock p.m.)0
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EVENING SESSION

attig (The Committee reconvened at 8 o'clock p. m., upon the
ho

expiration of the recess.)

The Chairman. Shall we start, gentlemen, or wait Just a

minute or two more?

Mr. Glueck. It was 8 o'clock that we were scheduled to

resume.

Mr. Robinson. Mr. Wechsler was very much interested in

this Rule 31, that we were on.

Mr. S3asongood. We can go ahead now end come back to that

later.

The Cbairman. What is our next item?

Mr. Robinson. We can leave that. We can pass 31 until

Mr. Wechsler comes, and in the meantime start with 32.

The Chairman. Did we approve all of 31?

Mr. Robinson. No.

Mr. McLellan. Just •l-A.

Mr. Burke. I move that Rule 32 be adopted.

The Chairman. It is suggested that we pass Rule 31 until

Mr. Wechsler gets here and that we move on to Rule 32. Is

there any comment on Rule 321

Mr. Robinson. My question about that is whether the

Committee f~els that since this deals with dismissal, it shoukd
0 be placed with Dismissals, or should we leave it because it

deals, too, with misjoinders. Perhaps it should be a subsec-

tion under 31.

The Chairman. Suppose we concern ourselves, Mr. Robinson,

in the first instance, with the contents of it. Is there any

criticism of the content?
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2 Mr. Longsdorf. I should like to make an observation

corresponding to one I made a while ago or this afternoon.

This reads$

"Oefendants may be dropped, or in proceedings by

information defendants may be added, by order of the

oourts"

Again# if the Informatl onw as the result of a waiver, the

additional defendants might not be willing to join in the

waiver. I don't know whether or not that needs a saving clause.

I am just Suggesting it for consideration.

Mr. R@binson. Mr. Longsdorf and I have discussed that

point# but so far neither of us has been able to convince the

other on it.

Mr. Longsdorf. That is why I am asking for consideration.

Mr. Robinson. At present I feel that we have the qx stion

taken care of. The point goes back to what has been s aid about

the Bayne Oase and other cases with regard to the changing of

indictments or amending of indictments. An information, on t he

other hand, being the act of the United States Attorney, can be

amended, a$ we agreed on previous rules this afternoon.

That amendment may take the form, in the case of informa-

tions, of adding or joining defendants. The first line reads:

"Misjoinder of defendants is not ground for dismissal

of a criminal proceeding."

I think that is generally acceptable. It incorporates what

is in the American Law Institute Code to the same effect.

In the next line -- "Defendants may be dropped" -- I take

it that that is clearly within the power of the judge at any

time. He may dismiss the proceeding as to one or more defen-
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3 dants, Or if he proceeds by information, defendants may be

added. o0 course, you cantt add defendants to an indictment.

Mr. Burke. Hasntt that been covered by Rule 30, at the

bottom of the page? We redrafted that rule today Which pro-

vides for the addition of defendants. It seems to me that it

is repetitious to that extent.

Mr. Robinson. Perhaps you are right* What would go out!

Mr. Burke. The second sentence.

Mr. Robinson. Did we?

Mr. Burke. Yes. If the amendment is the way I recall it,

it would porovide for any amendment.

Mr. Longsdcwf. I do not think the saving clause would

save the right to indictment. Tkv constitution would do that.

It might save our faces.

Mr. Burke. As I recall the amendment down here -- I don't

have it here -- the substance of it was that you could amend

the information or complaint at any time as to any matter ex-

cept as to adding or subtracting defendants.

Mr. MbLellan. Except as to adding.

Mr. Burke. Was it only adding?

Mr. MoLellan. 1hat is all.

Mr. Burke. Then, it must be done prior to the trial,

Mr. Holtzoff. The text said that the court ms permit

the information or complaint to be amended at any time, except

that an amendment adding a defendant or defendants may be made

only before the trial. That is the one that we adopted earlier

today.

Mr. Dean. If we are going to have anything about adding,

should it tot be in one place instead of in two rules?
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lvMr. Ho tsoff. In view of that other rule, this seems to

be repetiti us. The second part of that second sentence is

repetl tious•.

Mr. McOellan. Now the United States Attorney has the

power to nolle pros. Do you want to put in that defendants

may be dropped? He can nolle pros as to certain defendants,

can't he, under the other rule?

Mr. Robinson. Yes. I suppose the reason for our placing

it here would be that we are trying to consider the correction

of misjoind~er, which follows in the first sentence, suggesting

expressly to the Court that if there has been misjoinder, while

he may not dismiss, still he may drop a defendant or defendants

who have been improperly joined.

Mr. MaLellan. Then, why not put a period there and drop

the rest of the sentence?

Mr. Robinson, In other words, put a period after "dropped"--

Mr. Holtzoffo I don't think you need that there, because

it is covered by the prior rule.

Mr, Robinson. I was just about to read what goes ott.

Mr. Glueek. What goes out?

Mr, Robinson. May we take care of Mr. Youngquist's sigges-

t ion?

The heading of Rule 32 is:

"VisJoinder and Non-Joinder of Defendants."

In tb*t case you can't s ay you will drop the defendants.

Mr. Y#ungquisto Is there such a thing as non-Joinder of

defendants iin c riminal proceedings?

Mr. HOltzoff. There is not.

2 1kr, Youngqula~ It seems to m~e that that could apply only
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5 to failure to include necessary parties in a civil suit. I

think that that "non" should come out.

Mr. Robinson. What else? We would still have the

problem of what to do about dropping a defendant.

Mr. HOltzoff. I don't think you need that, because the

dropping is a part of other rules. I think you can dispense

with that whole second sentence.

The C4airman. What other rule covers it?

Mro Hltxoffo The rule as to nolle pros. We adopted a

rule on nolle pros this afternoon.

Mr. MoLellan. In this repetition it calls attention to

what you can do about misjoinder. It has that advantage.

The Chairman. Might we not in the interest of brevity,

if it has that purpose, cover it in a note and refer to the

other rules?

Mr. Robinson. I suggest you put a period after "added"

and say:

"Any proceeding against a defendant may be severed."

Mr. McLellan. I don't know what that means. W hat do you

mean by "severed"?

Mr. MIdalie. To be tried separately on the same Indict-

ment.

Mr. MoLellan. If that is what it means, that is all right.

I guessed 1hat was what it meant, but I don't know whether you

could do something by way of severance.

Mr. M~dalie. Except give them s eparate trials.

Mr. H~ltzof£. Haven't you another rule on separate trials?

Mr. Robinson. Yes. I think when we come to that, we can
I

see* At the present time, I don't, think we should say we should
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6 drop this,

Mr. Xoungquist. I would suggest that the title read:
"Xisjoinder and Severance."

I would strike out "of defendants."

~0Mr. gedalle. There isn't any such thing that anybody can

be agreed about in connection with non-Joinder.

The Ohairman, Well, this reads:

"Misjoinder and Non-Joinder of Defendants. Misjoinder

of defendants is not ground for dismissal of a criminal

proceeding."

Is there any objection to it thus far?

(There was no response.)

The Chairman. Going on$

")Defendants may be dropped . "

Whether that is necessary will depend on another rule.

Mr. Robinson* Perhaps so.

Mr. kidalie* That is something else. A may object to

belrn tried with B. B may object to being tried with A.

Nevertheless, if they have not been properly joined, each may

be tried separately. Therefore, with the exclusion of tU

second sentence you have a particular situation -- and very

particularly where you safeguard the defendant's right in

another se4tion -- to require a severance in the interest of

Justice.

Mr. Holtzoff. You mean you cannot drop a defendant in a

criminalI case.

Mr. Ydungquist. Dismiss as to him. That is what you

really do.

Mr. c,4e~lan. You just nolle pros, if you want top or
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7 you can hold him and try him later.

The Chairman. Is there a motion to strike the second sen-

tence?

Mr. Holtzoff. I so move.

The Cairin It has been seconded. All those in favor

say Aye; those opposed, No. It is umanirmously carried.

What about the last sentence? The question Is whether

that does not come in some subsequent rule.

Mr. Robinson. Mr. Medalie suvgested that it was not

covered by a later rule because it is covered hee.

Mr. Yedalie. In other words, where there has been mis-

Joinder, the Court can cure the error by giving the man a sep-

arate trial rather than by taking action against the acousa-

*tion.

The Chairman. May I suggest, for the Committee on Style,

that as to the last sentence it be recast in the active voice?

Mr. Dean. And that it refer to the subject of mis-

joinder. As it is now stated, it is pretty broad.

Mr. Robinson. And to say, "may be granted a separate

trial by the Court."

Mr. Medalie. The word "severed" covers it.

Mr. Robinson. I know it covers it, but it is technical.

Mr. Medalie. But everybody who practices Federal criminal

3aw knows the meaning of the word "sever." That is, he is not

tried with other defendants and expects on the basis of statis-

tics that ie will never be tried,but he may be.

The Chairman. On the rule as amended, are there any fur-

ther remarks? If not, an those in favor of the rule as

amended will say Aye; those opposed- No. It is carried unan-
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imous ly.

We will now go back to Rule 31. I understand that Mr.

Wechslor had some question about Rule 31(a).

Mr. Weohxlor. My quest~on, Mr. Cbairman, related to the

words in line 3, "in one count." It seemed to me that there

was no reason why the accusation of more than one defendant in

the same written accusation should have to be put in one count,

and I donlt know whether it was the Reporterts intention to

limit this permissive joinder to the case where you were deal-

ing with one count, or whether it was his intention to permit

it for one count and a fortiori for several counts, but I think

it should be made clear.

Mr. Qlueck. In a single count.

Mr. Wechsler. There are really two separate problemst

joinder in one accusation, and sdoondly, joinder in one count.

I am not sure we need even address ourselves to joinder in one

count.

Mr. MoLellan. Why not call it "in a single count"?

The Chairman. Does that meet what you have in mind, Mr.

Robinson?

Mr. Robinson. Not quite. The difficulty there was, you

will see, in tryixg to use very few words in expressing this

idea that you might have an indictment in which there is only

one count. That is, it is not called one count; nevertheless

it would be just one indictment. Certainly in that case you

would wishithe defendants to be accused jointly.

Then, if you have an indictment which has two or more

counts, you likewise would wish to provide that in either of

those counts or in both of them you could join two or more
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9 defendants0

After talking to Mr. Wechsler about this two hours ago, I

thought that possibly this would take care of it.

Mr. Wechsler. Two or more defendants may be accused

Jointly in -- You canIt say "a sing3e indiotment" or "an indict-

3 ment baving only one count," because that is difficult; that is

not quito ihat you mean.

Mr. MoLellan. "In a single count of an indictment."

Mr. Wochsler. Would that cover, Judge, an indictment that

had only one count?

Mr. MoLellan. Yes.

Mr. S3th. Why not leave it out altogether or else say

"alleged jointly to have participated"?

Mr. Robinson. Would the reader understand that we meant

that they could be joined either in one count of the indictment

or in a single count?

Mr. Waite. "Two or more defendants may be accused jointly

in an Indictment or in any other written accusation, or in any

count thereof."

Mr. RObinson. If you make it that long, I might Join with

someone to use "written accusation" at this point.

Mr. MoLellan. That would not cover putting two defendaits

in a single count.

Mr. RObinson. I bdlieve it does, as I understand Mr.

Waite.

"Two or more defenaants may be accused in a written

accusation or in any count thereof."

Does that help, kr. Wechsler?

Mr. 4eohsler. Yes, that meets my point.
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10 Mr. R binson. Your second point had to do with the use

of the to "Jointly."

That raises the question, Mr. Chairman, in this type of

case where you have parties acting in such a way that theior

joint action constitutes a single offense, but they do not in-

tend to cooperate in bringing about that offense. There are

numerous iLstanoos of that.

You will remember the ease that I spoke of at our September

meeting, tli. Pacific Highway case, reported in 70 Pacific Second,

799s a case in the State of Washington in 1937, whore one of the

defendants was driving along the Pacific Highway, stopped, failed

to get his 'bus off the highway, and illegally left it so that it

projected out or covered a large part of the traveled portion

of the pavement,

Then the second defendant, whom I shall call B -- the first

one I will call A -- drove up frow the rear --- he was driving

while intoXicated -- and recklessly struck the bus.

Through the illegal act of A and the illegal act of B, CO

who was driving from the opposite direction on the highway, was

struck and killed.

In that ease -- the Blakeley ease -- the Supreme Court per-

mitted a joinder of A and B.

I tried to use a term mutually expressive, because in its0
opinion the Supreme Court used the language that "They acted

mutually or participated mutually in the offense."

That went out, and I think properly so, after discussion

by the Comm~ttee, so in this draftin line 14 the term "Jointly"

is used.

Just before t he evening recess the quostionwas raised
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whether we could not get along without "Jointly." Judge

McLellan s#ýggested that if they participated in the same of-

fense, they would have to be participating jointly.

Am I putting it correctly, Judge MeLellan?

Mr. MoLellan. Not exactly, but I will not take the time

to go over that discussion again.

Ar. Youngquist. But not in concert.

Mr. Waite. Has anybody objected to striking out "Jointly"?

Mr. McLellan. We struck out "Jointly" in the third line.

Now you are talking about it in the second line?

Mr. Robinson. No, it was in the fourth line.

Mr. Crane. It is not necessary where you had to partici-

pate in the act.

Mr, Holtzoff. In that Washington case they did not par-

ticipate jointly.

Mr. Youngquist. As I understand it, the reason why we

struck out "jointly" was to preclude the possibility of it

being thought necessary that they be acting in concert.

Mr. Crane. Yes. I thought we strucc that out pretty well.

Mr. Youngquist. I think it is all right.

The Chairman. Is there any motion addressed to Rule 31(a)?

Mr. Crane. We carried it.

The Chairman. All right. 31(b).

Mr. Robinson. That reads:

"The Court may order such separation of Joint

defendents or such groupings of joint defendants in sep-

arate trials as shall be conducive to a fair trial for

each defendant and for the Government."

Mr. HoLtzoff. I move that we strike out the last seven
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words as b ing surplusage;

"for each defendant and for the Government."

Put a period after the words "fair trial."

Mr. Robinson. I put them in -- of course, they may go

out, if yoe wish -- but I put them in with due deliberation.

I felt that an too often it might be that in the argument on

the point, the whole thing would be argued as though it were

only the defendant who was concerned, whereas my own experi-

ence has boen that in matters of that sort the Government

interest iS involved as much as the defendant's.

Mr. Heltzoff. I agree with you#. but I thought the words

"fair trial" meant fair to everybody.

Mr. Robinson. They do, but in the actual combat in the

court room I am not sure that the defendant would realize that

the Government is entitled to as much consideration in this

matter of joint trials as the Government really is*

Mr. Waite. I think the Reporter is right. I think it is

a very wise bit of propaganda.

Mr. Modalie. We do not want propaganda in the rules.

Mr. Waite. Of course we do. That is what nine-tenths cf

the rules are.

The Chairman. Are there any further motions addressed to

Rule 31(b)l

Mr. Modalie. I move that "for each defendant and for the

Government" be stricken.

kr. Hciltzoff. That was my motion.

The Chairman. Is there any further comment on that

motion? II, not, all those in f avor of the motion say Aye;

those oppooed, No.
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The Chair is in doubt, having voted loudly himself. All

those in f vor will please raise their hands.

Uie Chair is no longer in doubt. The motion is carried.

Mr. McLellan. I now move that as thus deleted, (b) be

approved.

Mr. Holtzoff. I second the motion.

The Chairman. All those in favor of the motion say Aye;

those opposed, no. The motion is carried.

Rule 51(c).

Mr. Robinson. That is: "Permissive Joinder of Offenses."

This Is the exact wording of the Act of 1853, which is

now in the United States Code, Title 18, Section 557:

"When there are sdveral charges against any person for

the same act or transaction# or for two or more" --

Now, the word "acts"here has been left out in the Mimeographed

sheets and should be added --

"-- acts or transactions connected together, or for two or

more acts or transactions of the same class of crimes or

offenses, which may be properly Joined, instead of having

several indictments" --

The only change from the old Section 557 is to add: "or informa-

tions" at #hat point, because the old statute refers only to

indictment$ --

"-- the whole may be Joined in one indictment or informa-

tion .n separate counts."

The Chairman. Are there any suggestions?

Mr. Ycungquist. I suggest the excision in line 19 of the

phrase "inotead ol having several indictments or informations,"

in order t4 conform to the action we took in line 9 of Rule
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31 (a).

4ro R 1blson. I do not seo any comeotion there.

Mr* Doan. It is the same language as Is used in line 9.

Ur* 1Oltsoff* It is surplusage.

Mr. Robinson. Here is what I really should say; I should

say that I think the reason for retainivg it heroe is just the

same as Itiwas in line 9: namely# that you do have the words of

a statute there which have received almost eighty years of adju-

dication in ?ederal courts# and I do not soe just why we should

ohange that langua~e without having some reason other than a

change of etyle.

Yr. HOlts•ff. I think that that Is a very poorly worded

statute.

Mr. Robinson. It has worked awfully well.

Mr. Holtsoff. I know, but there are two or three other

things in the statute that I think require clarifications

In line 18 I want to address myself to the clause "which

may be properly joined."

kr *Robinson. That is ri6ht.

yr. -1Hltzoff, I think that is sort of begging the ques-

ti on. There is no statement of what may be properly joined.

That assumes something bask of this rule. After al l, I do not

think we sh~ould perpetuate an old statute in these rules.

Theso rules are supposed to be a statement of the entire proce-

dure as it is going to be* and I think we ought to clarify or

explain what may be properly joined.

Mr. Robinson. I should like to have the permission of the

Committee again to call upon Mr. Alxanders because I know that

Mr. Alexander has given very careful thought to the inclusion
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15 of that c ause "which may b e properly joined."

Mr. M Lellan. Of course, we want to hear from Mr.

Alexander, but when you leave this in here, all you say, in

substance, is that they may be joined if they may be properly

joined.

Mr. Robinson. That is right. That is the argument that

has been made about that statute for eighty years.

Mr. Holtzoff. I think we ought to state what the rule is--

what may be properly joined.

Mr. Giueck. Hasn't that now been adjudicated?

Mr.Robinson. The result of it is to say -- I think Mr.

Alexander Will bear me out -- that these words are not harmful;

they are recognized and accepted.

Mr. Hltsoff. I don't think they are harmful. I claim

that they should be explained. The mere fact that the words

have been Oonstrued by a long series of decisions is no reason

for not stating what the words mean, because the function of

the rules is to contain within one set of covers, in so far as

it is possible, a code of Federal criminal procedure.

Mr. Youngquist. It occurs to me that the preceding lan-

guage, in ýl(c), sets out the rule which may properly b e used.

We do not need any further explanation, because the preceding

language itself defines that which may be joined. 31(o) is on

Offenses, 4r. Chairman.

Mr. Giueck. My question was whether lines 15 to 18 really

exhaust th¶ possibilities. I agree with Mr. Holtzoff that, If

possible, 1he rule should exhaust all the possibilities. I am

just wondering whether others have arisen and been adjudicated.

Mr. Holtzoff. I think this probably exhausts it.



378

16 Mr. Youngquist. We might ask Mr. Alexander about that.

Mr. Alexander. I think it covers everything. It has been

very workaole. We faced an argument on that language, the

words "which may be properly Joined."

That Is simply a statement that you can Join such offenses

as would be Joined at common law and has given the words no

meaning in the interpretation of the statute. They said there

was language in the statute and that Congress must have had

something in mind, so they paid no attention to that.

Mr. HOltsoff. I move that it be strickea out.

Mr. Medalie. I second the motion.

Mr. Alexander. Although it has been interpreted as Mr.

Robinson s tated.

Mr. Viechsler. Has there been an interpretation of the

phrase "which may be properly Joined" as distinguished from an

interpretatton of the statute as a whole? If there has, it

seems to me we ought to know what we are throwing out before

5 we throw it out.

If thepe has not been -- if the words are mere surplusage

or simply tautology -- then I think they can properly go. It

occurs to mr that the language might mean, in the absence of

some reason why the Joinder would work inJustice in the partic-

ular case, a kind of general qualification. If that is so# it0
might be well to put such qualification in, although I would

rather see one that said that in so many words.

Mr. Xc-4ellan. It looks to me -- I don't think I under-

stood it; it was clear before -- that you are leaving in there

language which says, "They may be Joined if they may be Joined,,

ahioh, no matter what Congress has donelooks foolish for us.
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17 Mr. Glueok. It might mean "which for other reasons may be

properly joined."

kr. kedalie. It means that in the category recited up to

that language you may have a Joinder, provided over and above

that mere statement of category there is some reason why they

can be properly joined.

If these categories are correct, then you need nothing

more. You do not need "which may be properly joined," be-

cause you provide for joinder under those conditions.

"The same act or transaction"; "two or more transac-

tionsiconnected together"; "two or more acts or transac-

tions of the same class of crimes or offenses";

three cases where there may be joinders.

The Chairman. May we request the Reporter and his staff

to look that up and see vihether there are any other cases than

tiiose covEred in lines 15 to 17, and then, subject to the re-

port, may We proceed to vote on this motion tentatively to

strike out "which may be properly joined"?

Mr. Robinson. We have already looked it up, and I might

just refresh your minds on it now. There really has not been

much adjudication of it, though there is a Missouri case,

Dolan vs. United States, 137 Federal, and Kidwell vs. United

States, 38 Appeals District of Columbia 12.

In thLs section, vhich authorizes that paragraph "When

there are several charges against any person for the same act

or transaction, or for two or more transactions connected to-

gether, ori for two or more acts or transactions of the same

class of crimes or offenses, which may be properly joined,"

it is not .ntended by the whole phrase to limit the joinder or
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18 the consol, dation to charges which might have been joined at

common law# but merely to vest the trial court with discretion

to refuse to permit a joinder or a consolidation where it would

prevent a fair trial or be an injustice to the dofendant,

Mr. Wechsler. That is precisely my point. The phrase can

be given the meaning of a discretion on the part of the trial

court to forbid the joinder where, in the circumstances of a

particular case, it may work injustice.

It is easy to think of an example of that sort. Suppose

you have a series of forty or fifty charges against a particu-

lar defendant. They are all of the same class of crimes or

offenses, but the thought of getting a fair trial on al l of

them, in view of the number, is simply fantastic under those

circumstanees.

mr. Holtzoff. Does not the severance provision take care

of that -- the provision as to severance or trial?

Mr. Wechsler. What do you sever?

Mr. kodalie. Mr. Wechsler has made a good point.

Mr. Holtzoff. I think it is a good point, too, but I

think it is taken care of by the rule on severance.

Mr. Modalie. It depends on how sensible and capable the

trial Judge is. You have got to allow him to show some

ability and some practical judgment.

In 1936 the State of New York adopted a statute more or

less like the thing we are now discussing. Thea blest criminal

judge aroued New York, who retired a year ago, was Judge Knott,

a very practical, sensible judges who had had long experience.

He would get an indictment with about forty, sixty, or ninety

counts in ;Tt.
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19 Then, Judge Knott would say, "You have enough; you don't

need to prcve the other counts; in fact, I wontt let you."

Knott was what was generally considered a convicting judge,

nevertheless a fair one. You may still be a fair judge although

a convicting judge -- a convicting judge of guilty persons.

Or if evidence was given as to many of the counts, he would

say, "Sow, in going to the jury, I am going to submit your six

counts out of ninety-three."

In other words, what is provided here -- "which may be

properly Joined" -- in so far as it applies to the cases is

thiat the discretion as to what is fair to a defendant, so as

not needlessly to overwhelm, so as to be convicted of every-

thing, is left entirely to the trial judge, even though that is

not included.

As I remarked this afternoon# I do not care what we put

into these rules; I know what the judge's part is in the case.

Mr. Holtzoff. If we want to convey that thought --

Mr. ?Aodalie. Why convey it? Why don't you allow same

exercise of good sense on the part of capable judges of exper-

ience, who want to be fair?

Mr. Holtsoff. "Which may be properly joined" does not

convey the thought you have in mind, Mr. Wechsler?

Mr. Wochsler. You have a clerical problem in the matter

of draftinq here. I agree with Mr. Medalie. This is an impor-

6 tant problem in the way of criminal procedure. It is going to

work al 1 right. What we have to do is take the existing job

and either retain it or change it. If we drop out that phrase,

"which may be properly joined," if the phrase has had the mean-

ing of vesting discretion in the trial court, then, in strictly
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20 legal terms, if our action means anything, it may be taken to

evince an ntention to destroy discretion, which, it seems to

me, is productive of litigation which won't amount to anything

in the end, or it is not the right way to proceed.

Mr. Holtzoff. If we want to continue discretion -- and I

do not object to that -- I think we ought to change the phrase-

ology, so as to cure an ambiguity in that clause. I certainly

think it should not stand as it now is. It should either go

out or else be amended.

Mr. Wechsler. I agree with you.

Mr. Holtsoff. We are turning over a new leaf; we do not

want to perpetuate poor phraseology and poor draftsmanship in

these rule s.

The Chairman. We are conversing around it, but we are not

progressing.

lar. NoLellan. There is a motion to strike out the words

"which may be properly joined."

Mr. Dean. I have one suggestion which will take care of

ro. Wechaler's problem; that is, to have Section (a); then to

have Section (c) labeled (b); then take (b), which deals with

"Joint or $eparate Trials of Defendants," and so reword it that

it covers Also separate trials of the same defendant where that

defendant is charged with more than one offense, which, as we

0have the language now, "shall be conducive to a fair trial.'

Mr. Weohaler. I agree with you. That will meet the

problem entirely.

The Chairman. Now, will you state that in the form of a

motion?

. Dean. I should like to make that in two motions:
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First of a&4 that (o) be labeled (b) and that it be amended to

read, in line 18, after the word "Offenses,"

"$uoh charges may be" --

striking oi~t the rest of line 19 --

"--Joined in or* indictment or information in a separate\./

count."

The Chairman. All right. Now let us have your other

motion.

Mr. Doan. Second, that the present (b) be labeled (e)

and be amenkded to read, after the words "separate trials" in

line 19:

"$eparate trials of the same defendant, where the

defenoant is charged with more than one offense."

Mr. Modalie. I think what you really want to get is this--

The Chairman. Are we addressing ourselves to Mr. Dean's

substitute motion?

Mr. Modalie. Yes. That, of course, deals with the orig-

insl and aoy other alteration that may be made there?

The Chairman. That is right.

mr. Uedalie. If a man is charged in ninety counts, prop-

erly joinet, according to the three categories set forth in (c),

before you get to the wcrds "which may be properly Joined," and

it is not fair to tr-j him on ninety counts and he ought to be

tried on omily twenty-seven counts, give the Court the power in

his discretion to take such action as he thinks fair in the way

of cutting 4own the number of count s.

Now, actually the Judge does not know, and he won't know

until there is a trial, and only at the trial can he make that

reduction. Now, if you wish expressly to give him the power
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22 that you klm he has anyhow to out them down, then give him the

power, at the trial or otherwise# to cut d own the number of

counts on which a defendant has to go to trial. If we mean

that, we oUght to say that.

Mr. MoLellan. When you cut down the number of counts,

what becomes of the other counts? Are they retriable or tried

later?

Mr. Medalie. That all depends.

Mr. IYoLellan. No defendant would stand for that. He would

ratfler 6o on hLis whbole ninety counts.

Mr. Medalie. No. I will answer that as to the legal

proposition and then as to the practical one.

As to the ]9gal proposition, if he severs all counts be-

fore testimony is taken, then there is no jeepardy. Those

counts stand, and he is to be tried, if they ever try them on

another ooccsion.

Practioally, we know, as I said before, on the basis of

statistics* that if there is a severance, he has one chance in

a hundred of ever being tried on what remains. He will not be

tried unless there is great public necessity for trying him, at

least in the opinion of the prosecutor.

7 Mr. Oean. Isn't that one of those instances where we want

to Pive the trial Judge power to dismiss?

Yr. Miedalie. The thing I can't understand is how the

trial Judge, even if you gave him power, could soberly exercise

it with oopnpetentness and the correctness of his Judgment with-

out knowipg all about that case.

Mr. Dean. He could not; but if you gave him power to dis-

m iss it gt any, time in the proceedings for good cause shown--
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23 Mr. M dalie (interposing). In the trial, The trial

started, Jury empaneled, witnesses sworn; and if either before

the case goes to the jury or when it goes to the jury the judge

withdraws certain counts from the consideration of the jury,

0there is a dismissal.

Mr. Dean. Tlat is right.

Mr. 96dalle,. Whether he acted rightly or wrongly, fairly

or unfairlyj, that is an end of thce e counts for all time. He

has that power, even if you do not put it in here.

Mr. Holtzoff. If there is an acquittal, can't the defen-

dant be tried on the other counts?

Mr. MpLellan. No, because the trial s tarted.

Yr. oedalie. If you want to make it specific and clear,

so that there will be no question about it, though I think

there is no necessity for it, you may make a provision here, by

a single sentence, that, in the interest of justice or of fair-.

nessthe judge may vithdraw certain of those counts, even if

proved. That is what you can do. But good judges will do that

anyhow, wh~ther you put it in or not.

One of the reasons for doing it is that a judge who has

tried many cases will say, "How on earth is that poor jury go-

ing to pass on ninety counts? I Ai 11 make it easy for them, or

I will be fair to dhe defendant, and submit only eight counts."

Mr. (4ueck. why can't this rather depend on "separate" in

lire ? Or, "which may in fairness to the defendant be properly

joined"? Or, as Mr. Youngquist has it, "which may in the judg-

went of the Court be properly joined"?

The Chairman. I think we should take sace a3tion on UhIs

now*
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24 Mr. Nedalle. I think this is an important question, Mr.

Ghairman. I really think it is an importaeat question, andI

would like to answer the point raised by Mr. Glueck.

The Chairman. All right.

Mr. Medalie. When you ask the court to pass on what is

fair in the Joinder of counts in a single indictment, the court

does not have the informatton on which to pass on it. He can-

not do it 'unless he is at the actual trial.

As Mr. Weohsler pointed out, we are dealing with a ques-

tion of what is good pleading. In dealing with good pleading,

you oan't decide this question of fairness in advance of the

trial. TMerefore, you should make no provision for it.

Mr. Youngquist. But aren't you always deciding the ques-

tion or severance before trial, and doesn't that have the same

character as what we are talking about?

Mr. Medalie. Yes, but when you decide the question of

severance, you are not deciding the question of pleading.

Mr. Youngquist. Such pleading is all right in either case.

The only question is whether it is proper under tliese particular

circumstances to have the two counts tried together or whether

they should be tried separately.

Mr. Qlueok. 1hat is right.

Mr. HKoltsoff. That practice of Judge Knott's is never

followed it the Federal court. Take an indictment of fifty

counts. J don't understand that any Federal Judge would with-

hold any counts from the Jury, no matter how confusing it may

be tuo lesVie &Cifzy oounits 6o the juxy.

ria. i,4dalie. I thlink Iiarry Anderson used to do practioal

thin-a like Uhat.
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25 X,,•' Lellan. I deult think amy Judge has the right or

has the po war to do Its. Ne a in a sing2 easoe,, ihnthe

ve-Ido ise oev.whoelmlag in favor of the Govoenwmnt, order a

vordlot for the defendant, amd nobody oas do anything about it.

But ,he has no right to do It even thoulgh he has power; and he

has no rig&t to say to the Goverment#t YeT bave fifty sounts

here. but 'the Jury, though there is evido ie on all of themo

will be p. tted to return a verdiet an eo. or two or thuree.'

No im, eoereluing, a powers but ho is not exereisiug that

power Ai f.lly# any nor$ then 1e i.n •ho he orders a vordlat

for the d onedant hon he kows that there Is abivndant and sub-i

stmat%.ale *wdeac for the 4euewnment against the defendant*

Our omeoptions are entirely difforent. I hae to pr•eoed,

on Mtat Aw ien.

, RuPbnsou n. As a mAtter of p, etlooe, E. Med&.o has

mention"d 4 y e-mn**ts. I ?ee ] pvos. V2iaMO in an opinion

affirmed b, Judge cswon there wese ninety COMite, OW there

was oenvi iaon on sixty oounts. Tho sontenoo was f rem thirty

to fifty 8ar, whioh nobody thought was too wmah.

Mr. 0GLnok, I move to amemi Mr. Doaais mtion, if it is

possible to mo Movo, by Inserti in lne 118, after tho word

mayy# the WW4a' 'Win fair""Ms to the defeo•dnt.'1

Mr, N ltsotf. Therei S.still my notion ahead of that to

strike, out *lush my be pW*perly joined.

Ibsw ~rmn-.n. Wo wW, roooet oash of th•e• as sabstituts,#,

If the Ca dttet is willing.

I wil .1 0 for a veto1 first, an Mr. Gl•eokts motilo

v&Loh Is sama the latter hakt of line 18 to reads

' roh may In faieoss to the de4endant be properly
i,-



26 Join. .'I

Are viwnra tod w the vote on that notion?

a. 441i'o] a" 4d T" 40440 thatt

xe. G Wuek. In the jUdpmt Of tbe trial oVIt.

M r. i . We are talking about a sea..i of indlotmant.

now* it thry pat in toeo uu*. and the Judge ays• • I 4n't •ithi

that is fa r to tb 4etfndant to haye so man osunts,' what dooý

he dot

Mr. Gluecko It in ftO the puripose Ot avoIdng aW A.1MMY

trial, aI undeas*"tad it.

mr. I itsotf. But what ti the ponalty for Joining too

Many Goon under this Provis ion?

Mr. . Ny I say omethim .miLfrmsn

X., a oo. I thiAk I vL4.a,•rnA 41 that Is belig tace4

aboutt tha wi Provision seontain ozia•ty the wos o1f the

statuteo &s question as to uhothew ow not, It is wise

to sontL=& with the wows as thb arc. After Viis 4isass441s,

jýfrom 1hiob It io apparent *hat meboy ftews vhat it does mefa

or what th a7 mant I think it would be wive fow us to cU-mme

it Just as it is.

]IIr Lel3m. Beeause we donft low what it 8ms?

x. OCPU Baus we emst eve.

*1L &Chaixam * PvatuaL1 y*u Wiln wamt to veot on Mr.

0" IventuAL 3.7 x shewid like to a". It just 5

the Reporer has it* I Uhink after all this dIsmustason when

no noe to Awee with anayen elso as to what &ousd go in

=nA Vha iuol4d so out, and WO have hoard as an emp , what
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27 some judge did with ninety counts, and we don't know who he is

or why he id it, I think it is wise to let the thing stand as

it has beet in the law for a long time, b ecause there must have

been wiseri men before we came here. It has stood for a long

time, and the courts have worked under it, and worked well.

Now we are talking about changing it, and we can't agree am to

how we should change it.

The Chairman. There are two other possible motions that

might be mde. One is to refer it back to the Reporter to

prepare a memorandum to be circulated to the Committee. The

other is to leave it to the Committee on Style. Nevertheless,

we have Mr. Glueck's motion.

kxM. 4edalie. Mr. Chairman, will you indulge me fo a

moment? Perhaps my statement will affect one of the motions or

the gentleman who made the motion.

We may accomplish what we want if after striking out the

words following "which may be properly joined," say, "The

court may in the interest of fairness to the defendant," to

which you can add the words, "for the simplification of trial,

before trial sever the counts or at the trial withdraw counts

from the Oonsideration of the Jury."

Mr. Ioltaoff. I would be satisfied with the first part,

but I would not want to confer on the court the power to with-

draw counts.

The Ohairman. The question, as I understand it, is on Mr.

Glueckts *otion, which is to amend line 18 to read:

*Which may in fairness to the defendant be properly

Joined."

All ýhose in favor of the motion say Aye; those opposed,
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8No. The tion seems to be lost.

The iext vote will be on Mr. Dean's motions which the

Chair would like to have Mr. Dean restate.

Mr. Dean. I am afraid I have made it a litt~s clumsy.

The suggestion is that in (o), in line 18, we make it

read as follows:

"Of the s ame class of crimes or offenses, such

aharpes may be" --

to
then skipping/llne 20 --

"-- joined in one indictment or information in separate

counts."

Then# providing in (b) a provision for the severance,

where you do have joint counts against one defendant, by adding

in line i•:

"Or separate trials of the same defendant where he is

charaed with more than one offense."

The Chairman. All those in favor of that motion say Aye;

those opposed, No. The motion seems to be lost.

We are now ready for a vote on Mr. Holtzoff's motion,

which is to strike from line 18 the words "which may be prop-

erly joined."

All those in favor of that motion say Aye; those opposed,

No. The iotion is lost.

Mr. Xedalie. May I now make my motion?

The qhairman. Yes.

Mr. Uedalie. I move that there be stricken from Section

(a) the words "which may be properly joined" and at the end of

that subdiývision the following be added:

'"The court may in the interest of fairness to the
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29 defendant before trial sever counts or at the trial with-

draw mounts from the consideration of the Jury4"

Mr. Holtzoff. I would vote for that motion.

Mr. Y0ungquist. Winl you read that again?

9 Mr. M*dalie. "The court may in the interest of fairness

to the defendant before trial sever counts or at the trial

withdraw counts from the consideration of the Jury."

Mr. Holtzoff. I would vote for that motion if you left

out the authority to withdraw counts at the trial.

Mr. Modalie. The reason I put that in was that it was

pointed out to me, when I thought it cou3d not be done, that

just as yoUx could get a severance of persons on evidence sub-

mitted to the court before the trial, so in the same way con-

eeivably you might get a severance of counts. That is why I

included that.

Mr. M*Lellm. That in the equivalent of ordering a ver-

dict on certain counts.

Mr. Medalie. At the trial.

Mr. Crane. I will substitute an amendment that we leave

the sectioi prepared as it Is by Professor Robinson.

The Chairman. Will you hold that a while, Judge?

Mr. Holtzoff. I move to amend Mr. Medalie's motion by

striking oikt the authority to withdraw counts.

0Mr. Nedalie. At the trial.

Mr. Hýltzoff. For this reason: that as Judge McLellan

has so pointedly remarked, for a judge to withdraw counts is

equivalent to his directing a verdict or an acquittal.

I do not believe that that should be done, because suppose

the Jury finds the defendant not guilty on the counts that are
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50 left witn the jury. Yet it might have convicted the defendant

on the co nts the judge chose to withdraw. I think it would be

arbitrary to have a judge withdraw counts from the jury when the

prosecuting attorney --

Mr. Medalie. Very unrealistic.

Mr. Glueck. Do you think that the proper remedy for that--

and I take it Judge McLellan thinks so, too -- is a motion for a

directed verdict?

Mr. MoLellan. No, you could not have a directed verdict

because there is evidence on those counts, but if you let him,

in a circunitous way# direct a verdict for the defendant --

Mr. Uedalie. How can you take from the jury a count on

which there is evidence?

The Ohairman. Do you accept Mr. Holtsoff's amendment?

Mr. 14edalie. No, I don't. Nevertheless, as a practical

matter, you arc dealing with trials, and when there are so many

counts as to be overwhelming, the judges do not take things

away from the jury unless it is practical, where there is evi-

dence enough on plenty of counts, to take away the counts that

are more troublesome.

Mr. 3oltzoff. The United States Attorney will consent if

that is the reasonable thing to do.

Mr. aobinson. There is another point of-information on Mr.

0 Medalie's motion. He is apparently repudiating the New York

statute 229-A, and I think our discussion has been unrealistLe

on to the extent that we have not talked about an election.

cyl. Mr. icLellan. An election has nothing to do with it where

there are separate offenses.

Mr. *edalie. The Court says to the District Attorney,"You
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have forty counts, so lot us make it ten. Which ten would you

like me to submit to the jury?"

Mr. Ic1tsoff. Under your rule, the judge could do the

selecting.

Mr. ftdalie. Practically the judge asks the district
I

attorney, ýnt why don't we put it in? Don'tou trust the judge

any more?

Mr. RObinson. Your point would not be possible in Now

York under 229-A. You think the restriction on the Court,

which forbids the Court to require an election on more than

one count, is a bad provlsion?

Mr. Kedalie. Not bad; unnecessary. It can be done any-

how by the judge saying to the district attorney --

The Chairman (interposing). The question is called for

on Kr. Holtsoff's amendment to Mr. Xedalie t e motion to strike

from Kr. Modalie's motion that part which would give the judge

power to Withdraw counts.

All those in favor of the amendment to the amendment will

say aye; 4hose opposed, no. The amendment is lost.

The question is now on Kr. Xedalie's motion. All those

in favor of the motion, say aye; those opposed, no. The motion

is lost.

Mr. Qrane. I now move that we adopt (o) as it is written,

because iý is the only thing, apparently, that we can all read

and understand.

Mr. ýlueck. I do not think this states an amendment, but

I would l~1ke to suggest that in the commentary of the cases

Mr. Robin~on report any such other cases as may be relevant

to that clause "which may be properly joined."
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Xr. obinson. It will be done.

The ahairman. Are you ready for Judge Crane 's motion?

All those in favor will say aye; those opposed, no.

The Qhair is in doubt. All those in favor of the motion

will raise their hands.

Nine.

Now those opposed.

Six.

Nine to six; the motion is carried.

Mr. Waite. I wonder if much of the trouble has not been

due to tho fact that there has been no provision for compul-

sory election between counts or severance of trials on differ-

ent counts. If we do that thing, then I venture to say that

this thing would be clarified,

Xr. Robinson. That is the next thing, Xr. Chairman.

Provision is being made for election and has tho effect of

acquittal' on single count.

The chairman. We will go on to 31 (d).

Mr. $oltsoff. I suggest that at the end of line 24, in

section (t), we add the words "for trial."

"thel Court may order them to be consolidated for trial."

Xr. Robinson. That again Is the wording of this statute

of 1853.

Xr. ýoltxoff. I think the statute is so old it should

be changed.

Mr. Oeth. Should not the letter in line 23 be "c" instead

of "a"?

Xr. 0obinson. Yes, that is true. That correction should

be made.
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Xr. ]i Itsoff. I move that we add the words "for trial"

at the end of (d).

The Cbai'rman. All those in favor of the motion Vill say

aye; those opposed, no. The motion seems to be lost.

All those in favor will show their hands. All those

opposed witl nov show their hands.

The motion is lost by a vote of four to seven.

We vi)l now proceed to Rule 40, gentlemen.

Kr. Robinson. The point about that rule that needs to be

settled or taken under consideration, first, by this committee

is whether or not the provision for counsel should be emphasised

by placingl it in a separate chapter.

In a letter that vas sent to you under date of January 8,

10 1942, attention was called to the point in these vords:

"In regard to the proposed chapters, one question vhioh

requires the attention of the committee at the forthcoming

meeting is the advisability of having a full chapter assigned

to the sub4eot of Counsel for the Defendant (Chapter IV), and

another chapter assigned to the Trial Jury (Chapter VI).

These two *ubJeots are generally regarded as so essential to

the preservation of individual liberties, especially in these

days, thati they are entitled at least to consideration for

0 such emphaOle in a Code of Federal Criminal Rules."

I am not taking sides either vay, but I do wish that the

committee rould express itself as to the feasibility and

deslrabilliy of making separate chapters for those two subjects.

Xr. Ioltsoff. Don't you think that that is a matter for

the Oommittee on Style -- the arrangement of chapters?

X1. Robinson. The Committee on Style may well be advised
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by the fil ommittee.

The Cl4airman. Do you make a motion that there be such a

chapter?

Xr. Robinson. Themnight be more than one rule on each

0subJect. Z ought to explain this further or again.

Counsel for the defendant comes into the ease, as you

know, or may come at various different stages, and sometimes

different counsel come in at different stages. Therefore, it

is difficult to follow the chronological order, the procedural

order, which you specified for this draft, and place counsel

in a proper consecutive or procedural point.

Therefore# it would seem that a general chapter containing

as many rules as you care to provide on Counsel for the

0 Defendant and, likewise, on Trial Jury, Vhich does have more

of a procedural point, should be separated into separate

chapters, so that they would apply to the whole proceeding,

and not hate in it some rather arbitrary points.

That argument is not an strong for Trial by Jury, but I

think the point of emphasis is Just as strong for that.

In other words, it will give Congress the feeling that we

can streamline these rules considerably if we will protect

defendent t O rights by seeing that he does have representation

0 by counsel and, further, that trial by Jury in full vigor is

made available to him.

Darrow
fls

9:15
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1-I7-0 THr CH IRMAN: Mr. Robinson's motion is that the matter be

c: 15pm
fls set aDart in separpte chapters of the rules. All those in
Attig

favor of the motion sey *aye."

(There wes a chorus of *ayes.')

0¶THE CHAIRMAN: Opnosed, *no.*

Carried.

Now, on Rule 40 we have alternative rules. Do you want to

outline them, Mr. Robinson, before we proceed with the

consideration of either of them?

MR. ROBINSON: Rule 40, the first rule, that is an effort

to qualify--you may call it that--Johnson v. Zerbst, and also

Walker v. Johnston.

You will recognize the fact that as an alternate we also

provide for Johnson v. Zerbst in Rule 30(E) so far as waiver of

indictment Is concerned. This goes a little bit further,

though, than 30(E), as you will see.

It seeks to Provide for counsel earlier in the Proceeding

than 10(E) does.

Now, alternate Rule 4o goes still further with regard to

Droviding counsel for the defendant. In fact, you will notice

it provides an alternate Rule 4O(A), that it shall be the duty

of the United States Commissioner acting as a committing magis-

trate to furnish to every person imprisoned or bailed by him

for trial, copies of appended forms A and B. Failure to do so,

however, shall not invalidate subsequent proceedings against

the accused in the district court of the United States.

The idea that originated that recommendation came to the

Committee Including an article by Justice Miller, who was our

host at noon, and also following those recommendations on
I
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drafting, that was done by Mr. Alexander while here, further

working with the committee, and also by further work by Mrs.

Peterson or our research staff.

Now, X don't know how this plan strikes you or whether you

wish to have it or not, but, briefly, the present law is, as we

have experienced it in most of our average courts, that the

first time counsel is mentioned is when he stands there on

arraignment. The judge asks him whether he has any lawyer.

The judge Very effectively tells him, "If you wish to have

counsel the court will provide counsel for you if you are

unable to provide it for yourself," or words to that effect, or,

sometimes the judge will say to some member of the bar, *You

will just sten outside with the defendant so you can confer with

him as to what his plea should bA, followed very often by the

rrompt return of counsel and defendant.

Nov, the view that Justice Miller and the others advanced

was that that is a little bit too late in the game for defendant

to be getting the assistance of counsel, and that problem is

placed In your hands with the suggested alternate Rule 40 with

the effect that as soon as defendant has been arraigned before

the UnitediStates Commissioner, if the Commissioner, acting as

committing magistrate, bind him over, the Commissioner shall

give him forms, which are appended here, Form A and Form B, by

vhich the defpndant may proceed at that time to inform the court

of his need for counsel, or take whatever action seems proper.

The whole thing is explained in the comment on the alter-

nate Rule 40, cage 4 also.

Mr. Wa~te: Will you explain one thing further that I didn't

get. I don'l see how Alternate Rule 4o accelerates the time at
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which he gets counsel appointed. That provides that counsel

shall be a&pointed after the arraig•ent.

MR. ROBINSON: Yes, his arraignment before the Commissioner.

MR. GLUMCK: Strictly speaking, arTaingaent Is not before

the Comuis~ioner.

MR. ROOINS0W: That is right.

MR. DENA: low would you suggest that he be informed -- as

I get it now, he would be informed after the Commissioner has

bound him over.

MR. ROOINSON: In Rule 40, we do use arraignment. In Alter-

nate Rule 40, we do not use the term 0&rraignment." I probably

misused the word "arraignment."

MR. WAITE: Paragraph D says before the court.

MR. ROBINSON: Well, that is before the court.

MR. WAITE: That is when the court has to appoint counsel.

D also says the court will assign him counsel.

MR. ROOINSON: That is on Line 21.

MR. WAITE: Yes.

MR. YOONGQUIST: The way the Alternate works is that before

the Commissioner he Is merely advised of his right to have counsel.

When he is arraigned before the court, he is not only thus ad-

vised but #lso offered counsel by assignment by the court if he

is unable to engage one himself.

MR. D3ýN: I don't read A that he will be advised prior to

appearing before the Commissioner.

MR. SM: Rule 20 takes care of that.

TEN CNAIRMAN: Does It?

MR. HOLTZOFF: Yes.

MR. YOUPOQUIST: I do not see anything more in Rule 20 than
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that he will be advised of his right to counsel and I should

like to sen Rule 40 as originally drawn with some ohanges that

are not important that I have noted here, adopted, because you

can get too such machinery.

TIM COAI•MAN: Your motion then would be to favor the

principle Of Rule 40 as distinguished from the Alternate Rule 40?

MR. YOUIGQUIST: That is right.

MR. HO04ZOF?: I second it.

TIE CNAIRMAN: Is there any discussion on the general

principle Involved without getting to the exact language of Rule

40? Do you have anything further, Mr. Robinson?

MR. RORIN5ON: I am not sure I understand Mr. Youngquist's

reasons.

MR. YOUROQUIST: My reason is only this, that for practical

purposes it Is sufficient that the committee magistrate advise

the accused at the outset that he has a right to counsel. For

Instance, there Is no obligation under the statute or otherwise

for the GoVOrnment to furnish oounsel at that stage. That

arises only at the time of the arraignment and that, too, is

a really important time for him to have counsel.

MR. CRANE: It Is a very salutary rule, especially if there

is a law providing for compensation, but it also has abuses.

There were four men charged with murder in the first degree.

Counsel had an allowaneo of a thousand dollars for the defendant,

paid by the State of New York, whereupon the Judge assigned three

counsel to eaoh of the four defendants, twelve counsel in the

case, all of whom tried to examine the Jury, which took about

two or three weeks.

MR. HOMfO"FF: There is a bill pending now for a public
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defonder.

TEE CK IEMANt You have & motion favoring the principle of

Rule 40 asl contrasted to Alternate Rule 40.

Those .n favor say "Aye."

(ThereI wa a chorus of 'Ayes.)

TIM CHAIRMAN: Opposed?

(No response.)

TEX CNIRKAN: Utanimously carried.

MR. KIMALI1: z Mr. Chairman, I have some suggestions as to

Rule 40.

MR. YOVNGQUIST: May I make mine first?

MR. MK)ALIE: Certainly.

MR. YOONMQUIST: I mentioned it a moment ago, that In why I

would like to be first.

In Line 5, after the word *counsel" insert a comma, strike

out the wozlds "and of the advisability of having counsel, and

the court aball' so it will read, "bhi right to counsel, give

him the opportunity to obtain counsel of his own choice,, strike

out the word "court," and say "and inform him also that the court

will &ssilop counsel" and to the end of the paragraph.

MR. UELISL1R: Should it not carry through to the actual

assigment?

MR. KIDALI1: And afterward appoint.

MR. NOLZOFFt That is what I was going to suggest.

MR. MWALIZ: Three of us thought of it all at once.

MR. HOLVZOFF: I have some language here.

MR. MU)4LIE: Let us get the point and deal with the language

later.

MR. YOUMOQUIST: before we come to that, that I think should

follow after the next paragraph.
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I woul suggest that the next paragraph read -- and I will

not ask yo to take it all down -- "a defendant shall not be

deemed to bave waived counsel unless It shall be shown that the

foregoing requirements have been fulfilled."

After that we can put in the provision for counsel.

TiN C14110(AN: So that we do not get too much before us,

is there "ay comment on Mr. Youngquist's suXgestions?

MR. WAZIT: There are several combinations I don't get.

THE CMAIM4AN: The motion is to strike from Lines 5 and 6

the words Oand of the advisability of having counsel."

All those In favor of the motion say "Aye.'

(There was a chorus of "Ayes.")

THE CHAIRMAN: Opposed "No.'

(No response.)

TMN CHAIRMAN: The motion is carried.

That was the first substantial change, I think, was it not?

MR. YOUNOQUIST- Yes.

THE CR4IRMAN: The rest are matters of style. The second

paragraph seems to stand.

MR. VAZYlt Mr. Chairman, before we get to the second para-

graph, I should like to see stricken out the words "is not

financially able to engage counsel." That, It seems to me,

3 ought to ome out for two reasons; In the first place, I think

the counsel should be assigned if a man wants counsel, regardless

of his financial responsibility, but more particularly, I do not

see how the Judge Is ever going to determine & man's financial

responsibility.

MR. NOIR•0F: They do now.

MR. S*K: He takes his word for It.
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MR. m Heore Is one man that has a hundred dollars a
week and n family. Nore is another man with a hundred dollars

a week and five children. The judge would have to hold a trial

to detetmiis whether they can have counsel or not.

MR. CRIl9XI We have always had that. We have always asked

him If he was able to pay counsel and then take his word for it.

MR. WATEZ: That seems to me a rather silly proposition.

If he Is an honest man he mayiay, *Yes," although he cannot do it.
Otherwise he may say *Woo when he can. If you are s1imply

taking his word for It you might as well strike the matter out.

3o it seems to me this ought to read something like this:

Line 9 Would read: "assign counsel to represent him without

expense to him If he does not desire to engage counsel for him-

self.*

It Is one step toward the public defender who does defend a
*an free of oharge roe&rdless of flianoe.

MR. 1OL4ZOFFt Oh, no. He only defends a man who Is not

able to hire counsel.

MR. NAIl: That Is not what has been behind the advocacy of

the public defender.

MR. MOIJZOFO: Certainly he would not assign froe counsel

any more thean free hospitalization.

MR. GLU*K: You are wrong. Justice for the poor. That Is
the Idea. And besides the public defender's ofi*e makes an

examination pf the person's financial status.

MR. WAIT$: That Is true but it has never been demonstrated

that a man I$ unable to pay before he can have counsel.

THE C IA N: Is Mr. Waite's motion seoonded?

MR. WAITz: It Is a good motion.
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MR. ROB0INSON: Be seconds it.

MR. D N: It is still a good notion.

MR. WAItT: I might say that now that that notion is over,

as a matter of fact that provision was approved In principle by

the Ameriocn LAw Institute last May.

MR. YOONOQUIST: Well, I would not be willing as a menber

of this committee to approve It.

MR. WAITE: The matter was brought up and approved on that

basis.

ME CHAIRMAN: Is there any discussion on the first paragraph?

Auy on the seoond?

MR. YONOQUIST: I have & change In the second.

TER CHAIRMAN: Yes, the change was that no defendant shall

be deemed --

MR. YOUJOQUIST: "The defendant shall not be deemed to have

waived counsel unless the record shows that the foregoing re-

quirements have been fulfilled."

MR. HOLTZOF7: I second the notion.

MR. ROBINSON: May I ask one question of Mr. Youngquist.

Have you studied the language of Johnson versus Zerbst as to

what the Supreme Court said should be done with regard to counsel?

MR. YOU#OQUISyT Not specifioally. What I have done is take

the last paragraph of Alternate Rule 40 except the statement

that it must appear that the defendant voluntarily and with full

knowledge of his rights waived the assistance of counsel. I do

not see how ithe record can show that.

MR. RO3N3O13: Well, don't you think it should follow pretty

well the words of the court? That record has come to us.

MR. YOUNOQUITy: But here we have set out in the first pars-
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gxrpb what the requirements are; the court has infomed him that

he bhas the right to counsel, has given him an opportunity to

obtain oounsel of his own ehoioe; or he shall &asign counsel for

him.

My suggestion two says that he shall not be deemed to have

waived counsel unless these prerequisites appear In the record.

Nowj, so far as the last word Is concerned, *and further that

the defendant voluntarily and with full knowledge of his rights

waived the assistance of counsel," I think it is wholly impmotrioal

because you can never show that by the record. That leaves open

the entire question and defeats the purpose of the record that

you previously provided for.

TER CIAI[MAN: On Mr. YouAgquist's motion to amend the

second paragraph --

MR. LONOWORF: Mr. Chainmn, before that motion is put,

may I Invite Mr. Youngqulst's attention and the attention of all

of the oomamtteo to Rule 12, which specifies what entries must

be made In the record, and perhaps Mr. Youngquist's sentence may

prove to be unnooessary. Rule 12-A.

MR. Y•OUQI T: That rule went out.

MR. LON*ORI: It did?

MR. 1OLZOFF: Rule 12 refers only to the docket. This

entry is not a docket. This Is a minute.

MR. LONO)DORN? Was it intended that the docket be also a

re ord ?

T"M CMYAN: You will get no help from that* Mr. Longsdorf,

because that Upsadleted.

The question on Mr. Youngquistts paragraph -

MR. UOMLER:- What is the mot ion?

T11M CRkAAHNs Read it again, Mr. YouAgquist.
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MR. YO QUIST: That the second ps'agwapbh, Rule 40, shall

read:

"A defendant shall not be deemed to have waived counsel

unless the record shows that the foregoing requirements have

been fulfl]Jled."

THE CHAIRAN: All those in favor of the motion say "Aye."

(Theres *s a chorus of "Ayes.")

THE CHAnDRAN: Opposed, "No."

(No response.)

TEE CHAIMN: Carried.

Now, there Is a third paragraph suggested by Mr. Medallo.

MR. MZOALIE: Well, it was suggested by several people.

MR. NOZiTZOFF: Mr. Youngquist and I have some matters here.

MR. MMALIE: very good. Then I will have another one.

MR. HOIIZOFM: To add the following paragrapht

"If the defendant requests the court-to assign counsel to

represent hbm or If he falls to waive the right of counsel, If

4 it appears to the court that the defendant is unable to retain

counsel, the court shall designate one or more members of the bar

to act as counsel for defendant."

MR. NM)ALII: Designate counsel?

MR. HOLtZOFF: Shall designate counsel for the defendant.

MR. MKD)LlI: Counsel, that says.

MR. ROM5ON: Why have"the defendant"?

TUE CJIMRMAN: Read that in its amended form.

MR. 1OI4ZOF7: "If the defendant requests the court to assign

counsel to epresent him or if he falls to valve his right of

oounsel, a•t if It appears to the court that the defendant Is

unable to r4tain counsel, the court shall designate counsel."
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MR. B SONGO : Is unable financially.

TIE CLIRMAN: That business about being able financially

is a third provlso tied up with the first section of the rule.

MR. HO0TZO??: I thought, too, this ought to tie up ahead

of the last paragraph.

MR. 0*11: What do you mean by "waive the right"?

MR. HOLTZOPT: The Supreme Court thought unless a defendant

affirmativoly vwlves the right of oounsel, if he stands mute,

counsel must be assigned for him.

MR. WAITEZ: Regardless of his financial ability to pay?

MR. NOLTZOPF: Well, if he is unable.

MR. WAITE: Well, if he stands mute --

MR. CRANE: Must he waive the right to counsel before he can

have one assigned?

MR. HOLTZOFF: No, no. Unless he waives the right of

counsel the court cannot go on without counsel.

MR. CRANK: But if he waives the right of counsel.

MR. NIQCIIZR: Mr. Dean, do you think there is anything in

Johnson versus Zerbst about ability to pay?

MR. NOLTZOF?: No.

MR. WAITE: Then how can he be said to waive if he stands

Mute? He has only got the right to counsel if he asks for it

on the ground of financial inability to pay.

MR. CRANRE: All you have to do is ask him "Are you able to

get counsel?" And he says, "No."

MR. HOTWZOFF: This may not be conolusive, but after the

decision in Johnson against Zerbst, the department issued Instruc-

tions to every United States attorney and every defendant is

asked in open court whether or not he wants counsel, and unless
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he affirmatively waives, they are to see that counsel is appointed

for him.

MR. CUAMIs What does he waive?

MLR. NOILZOP: Whives the right of counsel.

MR. CRANz: No does not waive the right of counsel. He wants

counsel. Be does not waive the right to counsel. He wants

counsel. lie waives the right to get his own counsel, if that is

what you mean, but oertainly he does not waive the right to

counsel when you try to get one for bli.

MR. tWCNSIZR: Mr. Chairmsan, nay I saute a suggestion?

TIM CIAIMRAO : Certainly.

MR. WNCXBSIR: It seems to me this rule suffers to some

extent with an undue preoccupation with waiver of counsel rather

than obtaining counsel.

MR. CRAW: That is the point.

MR. WRCESBLR: The initial problem for us ought to be to

devise a procedure calculated to provide counsel for defendant

if he has not got counsel of his own choice.

Now, tho waiver problem is a problem whlob is limpod much In

departmental procedure because of the babeas corpus procedure in

the past years, and I do not think the rules ought to conform to

that situation. The only point certainly with respect to waiver

that is involved here is that the Department has suggested the

desirability of the record notlig that the defendant was apprised

of his rights, and the record should note that the defendant was

apprised of his rights, and the rules, I suppose, should provide

that the recordl should note that. Rut I do not see any necessity

other than that for defining what is a waiver of counsel, or for

dete=nLngi when the constitutional right to counsel has or has
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not been ýfrlnged. There is a terribly complex constitutional

issue.

MR. CRAIE: The only thing he valves is his right to hire

his own counsel.

MR. ONIOZOFF: Mr. Waite, don't you agree that under Johnson

against Zevbst that the court must appoint counsel unless there

Is a waiver?

MR. NAIT: I think It is the duty of the court to advise

defendant of his right to have counsel and to provide him with

counsel. The defendant may say, *1 choose to appear here alone.*

Raving been told of his rights, that procedure Is valid. The

record should show the judge advised the defendant of his rights.

THE CNAIRMAN: Could we secure the situation by inserting

at the end of paragaph 1 the words: *and In that event the court

shall assign counsel unless the defendant shall valve counsel,"

and then go on with our final language that he shall not be

deemed to waive it unless the record shows?

MR. CRAMI: Mr. Chaiman, I cannot see -- maybe I am stupid

about it -- the defendant waives the right to get his own counsel

but if he does want counsel or does not want counsel, he does

not waive counsel.

Why do we use such language as that? I do not care what

the Supreme Court says. What does It mean? What do you mean by

such language?

MR. NOLT0ZOW7 No waives his constitutional right to be

5 representedi by counsel.

MR. CRANE: Which means he cannot get his own counsel.

THE CHAIRMAN: It goes beyond that. Re says, "I haven't

got oounsolý I haven't got the money to get one." And the Judge
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says, "All rigbt, I am going to appoint one." He says, "I

dont t want him.'

Isntt that the issue? It happened one day when I was in

court In the early days. The judge said, *I will appoint

Senator So and So to represent you." Be said, "I would rather

have a lawyer."

MR. CRANE: It happened in court once that the defendant

looked at the lawyer and said, 'In he going to defend me?' They

said 'Yes." No alid, 'All right, I plead guilty.'

I never heard a man say be did not want counsel, unless he

was crazy, and we had to put him in the Lunatic Asyl•u.

MR. XAITZ•: If Johnson versus Zerbst said what counsel said

it said, If he does not choose to engage counsel himself, I

think I ought to remove my motion because with these words in,

it is not In accordance with Johnson against Zerbst.

MR. CRAOB: I think we ought to look at that case. So many

things are Inoluded in an opinion -- you do not write an opinion

with the idea ofuriting rules for everything. Lawyers so often

think that the Judge, in an opinion, means more than he really

Says.

MR. YOUPOQUIST" Mr. Chairman, is there a motion pending?

TIE CHAIRMAN: Yes, there are two. There Is the Younaquist-

Holtzoff motion and the Chairman's alleged improvement of it.

MR. MNWALI: Why don't you accept the Cbairmants amendment?

MR. EOLMZOFFt Mr. Youngquist and I will accept that.

MR. YOUXOQUIBT: I will accept that, yes.

THE CHA AN: All right, the suggestion is, at the end of

Line 10, it shall say: "In that event shall appoint counsel

unless the defendant shall waive.'
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UR. M Us YOlL not the worting frefuse be better?

UN1 ClINIIJl Would refuse?

MR. YCt TSt I think we ought to leave it to the

emIttee Ia sttyle.

-!1 OLIUN:W Yes. UnanImously to the omittee on Style.

We all kae what the probleim •s there. It Is a a&tter of language

Ao".

lUt. 0 lt ThIbis wa be waves the right to get his own

oounsel, t at Is all that imeans. It eoulL not sean anytblhn

else. se ives his rPlht to bave counsel of his own.

ust I• MN• What els01 ,6 . Kevalle?

MR. AILIA t Ibis not latequently happens that the eounsel

who org• illy was rtalined, or supposedly retae•id for the

dofendant, at the time of the arrai•alent has not been paid or

has been 6103pped, Or tho ee1UnSel astsigbed for him•, If be should

be an Iresieponsible person does not show up at the trial. It

is mpo sut that the trial go em It possible with eounsel. I

think the eurt ought to have the power -- I think It has any-

bouw but 1 should be stated In the Interest of oempleteaness --

to desognA e oounsel for the tri•l. It Is dome anyhow.

The *&* serOs up# the defendant says he hasalt got a lawyer,

be dropped hlm. Ioel, You hayv to go on. There sbouldn't be

. May djoUnOt. Tho*e should not be any doubt he has the

right to do it. Theo easo should not be delaoed uneseosarily

for laek oounsel.

= I3141: should that be In the ruloe ?

MR. ]am ,1 I an not suro, bisause I think the sourt has

the poer, how. the eourt has assigmae oonael, souseol

does not h ow up. The defendant o oentitled to a trial with
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counsel wub re he has been viotimized by the negligence of oounsel,

he did not show up or was unable to, or the assigned counsel has

forgotten about the case.

MR. CRANE: T think the rule we now have would answer.

MR. MIAUII: No, it is only on arraignment.

MR. ORJiI: If the assigned counsel did not appear, would

not the power be in the court to assign other counsel?

MR. KEALIE: Yes.

MR. CRANEi In the Federal court does defendant have a right,

not being a lawyer, to defend himself?

TEE CHAIRMAN: Yes.

MR. CRANE: What are you going to do about this, he says,

"I don't want a lawyer." Now can you make him take one if he

wants to defend himself?

MR. HOIOZOFF: There is a provision there if he waives

counsel.

MR. CARK: Counsel has to be admitted to the bar. He waives

counsel.

TEE CHAIRMAN: We provided for walver in our rozle.

MR. 8ETS: There is one thing I want to ask, Mr. Cbairman.

I have not beard, but that bill that is pending for official

reporter, that contemplates that all these matters will be taken

down and made part of the record in all proceedings of this kind,

does it not?

MR. IOLTZOp77 I did not hear it.

THE CAI&AXIAN: The question of stenographer.

MR. SITE: That will become part of the record?

MR. KOIA•ZOFF: Yes.

MR. MIDALIE: Are you sure about that?
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MR. RO ZOFFt Yes.

MR. KU) LIZ: Do you mean a stenographic reporter will take

down all that? It might not pass that way.

MR. YOUROQUIST: We have taken earse of it anyway.

MR. ROBINSON: I think we have to carry our rules along

through the year and watch Congress, and if the rule Is completed,

coordinated.

MR. CRANl: It should not be merely taken down by a steno-

grapher but the olerk ought to make an entry In the case.

TEX CHAIRUAN I think that is contemplated.

All right. Rule 50, gentlemen.

MR. ROBINSON: We have changed Chapters here, moving into

Chapter V, which has to do with amrigment, pleas, motions, and

jiotices, adr other proceedings preparatory to trial.

I believe we should take up 51. Rule 51-A.

TIM CHAIRMAN: Rule 51-A, all right.

MR. SITS: That applies only to the District Court.

MR. ROBINSON: That is right.

MR. SITEs Should it not specify we abolish pleas to the

United States Commissioner?

MR. ROBINSON: Did we not say District Courts?

MR. WICSLUR: Why do we say 'stated' or "read.*

MR. ROBINSON: That was to take into a&count the discussion

at a former meeting. This Instance has oocurred, Mr. Wochsler,

where a defendant in a case in which the indictment is some fifty

pages long In an obstructive mood has demanded that the whole

thing be reamd to him in toto in open court, and I suppose If he
I

insist on tbat be can got it, but the rule has been provided

for some recommendations that have been made on the subject to
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provide th t It shall be read to bha, so the stated 'or" is

put In thebe to expres•l• provide that the court or the United

States attorney can simply state to him the contents.

I think that Is commonly done now, is It not?

MR. CIIRA: The way we do it, we say, "Do you waive the

reading of the Indiotment?" And counsel will say "Yes.'

TIM CHA&IRUKA It has been suggested though that there may

be some reading.

MR. YOMMGUIST: I think this rule should require that he

be given a copy of the Indictment or information.

MR. IOLZOFF: I have never heard an indlotment read, the

charge is stated to the defendant and he is called upon to plead.

MR. CRAPI: Is he not asked whether he waives the reading of

* the indictment?

MR. 0OL!4ZOFF: Well, in may oases they don t t even do that.

I suppose they should. Would you Insert*, then, Judge MocLllan,

In Line 3, sand should be read'?

MR. NC MZLLAN: No, because I think your rule is better

than the practice.

MR. NK)ALII: Say he Is charged with passing ecounterfeit

of $3. He is charged with 13 counts.

Try to desoribe a particular mail fraud in a statement, if

* you can.

MR. VLCESIER: Mr. Chairman, may I move an amendment?

TIE CHAIRMAN: Yes.

MR. WIC30LIR: I move that instead of 'stated or read," the

word "read* be used.

MR. YOUMQUISTs That would be worse.

MR. DZAXý I would like to put In an amendment, to have a
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to defendant.
aopy of th indictment given / It seems to me he Is entitled

to that.

MR. KO•ZOFF: Well, I do not think in all those cases.

Where the defendant pleads guilty, you do not Want to go to the

extra trouble of banding bls an Indictment. Ne does not want

it.

MR. DrANt Re can give it back.

MR. NOLCZOFF: But why make it roequired?

7 MR. WNOMLERI: I do not think a man should plead until he

understand* what the charge Is.

TIM CRAIRMAN: Isn't it fairly comprehended in the word

" stated"w?

MR. CRANK: Can't you trust the judge?

MR. K)DALIZ: We are really foncing about words when we have

in mind the reality. The reality is that any man going Into

court pretty well knows what'ýhe Is brought there for. Now* if

he does not know, of course be ought to have an opportunity tobe

told. We are measuring off abstractions against what we know

to be the reality.

MR. YOVNGQUIBT: but I think he should have a copy of the

acc usat ion.

MR. RK)0LIE: It Is simple enough. If I happen to be

retained In a criminal case, I telephone up to the District

Attorney and says, Kave you a copy of the Indietment for me?"

And the answer i Team, I am having it copied. I will soe that

you get one,. "

MR. HOLtZOF7: You take some of the courts where theremight

be thirty or forty liquor oases$ the defendants probably all but

one or two will plead guilty , and they do not want copies of the
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1Indictment

THE CIMAN: We have two motions but neither one has a

seoond.

MR. NUALILt Is there a motion to pass the rule?

MR. WICHSIZR: I substitute Mr. Dean's motion as a substitute

for mine, and second it.

THE CHAIRMAN: Mr. Dean's motion In that defendant be given

a copy.

MR. DIAN: I think there ought to be some provision in these

rules saying a man is entitled to a copy of the aecusation

against him.

MR. MALIZt Why not say "the defendant shall upon demand

made to the District Attorney be furnished with a copy of the

indictment." It is the District Attorney who furnishes it,

not the olerk.

THE CNAIUMAN: I do not think that he ought to have to

demand it.

MR. KMIALIN. No must ask for it.

MR. HOVZZOff: Do you want that in the rules?

TER CHAIUMAN: The maker and seconder of the notion seemed

to think sa.

MR.MOMALII: I accept your language.

MR. ORPIEW: The Federal statutes make provisions in certain

Cases.

MR. YOWMOQUIST: They ought to have that in all oases.

TEX CHAIRMAN: Well, you have heard Mr. Dean's motion

seconded, *hloh ts a substitute for Mr. Wechslerls motion. All

those in favor say "Aye."

(There was a chorus of "Ayes.")
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TN CHIMAN: Opposed, "No." Carried.

Is the a motion on the Section A as amended? -- It is

moved and seconded that 51-A be adopted as amended. All those

in favor say "Aye."

(There was a chorus of '"Ayes.")

TEN CEKRMAN: Opposed, "No."

Carried.

Section B.

MR. SIASONGO(O: Do you want to cover an arraignment of a

oorpormtion? You have done it in 50. Is there any need to

have it in 51?

TMN CHAIRMAN: I thought we were going to go through with

51, first. Is that right?

MR. ROBINSON: Yes.

THE CEAIRMAN: May we go on to B, then?

MR. ROBI3ONt B Is on counsel, as you see, and is alternative

to a separate chapter on counsel, and Indicates we may have to

have a clause of this kind.

THE CNAIRMANi We have covered that.

MR. HOTZOWOP: This goes out, then.

TI CHAIWANs It is moved and seconded that this be deleted.

All those In favor say "Aye."

(There On a chorus of *Ayes.")

TIM CIAXX1AN: Opposed, "No."

Carried.

MR. ROBXIMONw¶ Next, Line 14, the defendant may be arraigned,

he may enter his plea, not guilty, guilty, or nolo oontendere.

MR. MC T*LIAW: Are you going to give hia the right to plead

nolo enntendme?
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MR. RN INSONt That Is the next clause. The court may

refuse to accept a plea of nolo oontendere.

MR. MEDALIJI If the defendant stands mute, a plea of not

guilty shall be entered of "ecord.

MR. SEM: Re may ask for more time, but, does he get It?

MR. DEAN: That is my question. lither we should authorize

the court to grant it -- In which *ase I do not think it belongs

be. --

MR. ROSINSON: It is only stated as a matter of emphasis.

I will be Very glad to strike it outp may enter his plea not

guilty, guilty, nolo contendeer- very well. Strike It then.

MR. CRAN Strike out what?

MR. RODINSON: Beginnig Line 14 after "arraign" strike out

from thee down to "may enter as his plea' In Line 16.

MR. HOiZJOFFs I like "plead" Instead of "entering a plea,"

because It saves two words. 'May plead not guilty# guilty, or

nolo oonteadere."

MR. RO*INBON: I could say 'may enter a plea of not guilty,

guilty, or nolo contender*."

MR. 30MZOWV: I like 'plead."

MR. MU)ALIT: The defendant does not enter that plea.

TEE CK4IRKAN: No. He pleads.

MR. ROBINSON: All right. Do you wish to change that to

Uplead'?

M CHAIRMAN: I think so.

MR. ROPINSON: "The defendant may plead not guiltyp guilty,

or nolo aootendere." That is enough, Is It not?

MR. IOIMZOFF: I want to ask a question, Mr. Chairmn. This

provides that the court nmay accept a plea of nolo contende*".
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Wow, shou nft the plea of nolo contendere be accepted only with

the oonsen¶ of the United States attorney? I believe that is

the usual praoticetbat both the court and the United States

attorney most consent.

MR. MO I3LX4_: In Massachusetts the practice is as you

8 have stated but I have always supposed that the court would,

whether the District Attorney was willing that that be done or

not, permit the defendant to plead nolo contendere, but the

general practice is not to do It unless the United States attorney

consents. Sometimes he asks for it and the court won't do it.

MR. HOITZOFF: That is what I understood to be the practice.

It seems to me it might be well to have that praotioe embodied

in these rules.

MR. ROBINSON: Mr. Alexander might tell us about it.

MR. ALULANDER: It has always been my understanding that it

has to be acceptable to the prosecutor. That is the practice in

our courts. And it is Yarely accepted.

MR. DEAl: It is usually the result of a bargain between the

District Attorney and defendantts counsel.

MR. HOLTZOFF: Well, I move that Paragraph 2 be amended

requiring the consent of the United States attorney to the accept-

ance of a plea of nolo contendere.

MR. YOUXGQUIST: I accept it with the purpose of arguing

against it. I do not see why that should lie in the power of the

United States attorney. There may be reasons for it, but I think

there are better reasons against it. So long as the statutes

permit a plea of nolo contenders, I see no valid reason why the

making of that plea should not lie with the court rather than

with the United States attorney. Of course, as I understand
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the hlstorr of that plea, it was only uade after conference with

the court and an understanding of what the penalty, usually

applied, should be. It may be true that a United States

attorney, or the prosecuting attorney, cooperated and participated

in the negotlations, but after all, if the court sees fit under

the circusntances to accept the plea of nolo *ontendere, I do

not think It should be placed in the power of the United States

attorney to prohibit the court accepting the plea which the

defendont it willing to mak'e.

MR. CRAUM. I suggested here the last time we were to-

gether, that It be put for further consideration that the plea

be wiped out altogether as being Inconsistent and inadequate,

that the man is either guilty or not guilty, and to plead that

he won't make any defense, don't want to plead guilty, but he

does not want to make any defense, and the court can sentence

him as though be had pleaded guilty, and then it Imposes

sentence, and the only reason I ever found for preserving it is

this questton of res adjudicata in some states; whereas, if he

put in the plea, they could not receive it, as res adjudica1,

in some civil proceedings.

Now, that seems to me to be pressing res adjudicata beyond

anything I ever hoard. Something must be wrong with the law when

a man refuses to plead guilty and yet you use a word, just a

sign, to got away from it, and treat him as though he were guilty,

just one of those fictions that we have preserved because we

are afraid to come out and state the facts as they are.

MR. YOIMQUIST: That may be so, but the difficulty is

that that tS the law and we cannot change It.

MR. (CREM: Why cantt we change it? We have been ehareing
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it here ri ght along.

MR. YO GOQUIST% We cannot change the question in & civil

action of Whether a plea under our rules may be res adjudioata.

MR. SI•ASOWNGODt In anti-trust Gases if be Is guilty you

treble the damages, and this is one way of not tripling the

damages.

MR. MC UZLULN: There In one way -- a young man comes in

who has committed an offense and the judge feels that he is not

too bad after all, and the judge feels It would be too bad If

in the next five years be were called as a witness in a civil

proceeding and has faced that conviction as affecting his

credibility; and in Massachusetts the law is that a nolo contenxdere

plea does not result in the kind of a conviction that can be

used against the defendant in any other proceeding of any kind,

and there are quite frequently cases of the type where it is fair

to the defendant not to encumber him with a record that can be

used against him elsewhere.

In other states, there are decisions that it is a conviction,

not only for the particular case.

MR. CRANE: In a case In our courts, on a man's third offense

they took the man's plea in Pennsylvania and that meant the fourth,

and he went to jail for life.

You can ask him if he Is a witness, call him as a witness in

court, you can ask him if be hasn't been sentenced, can't you?

MR. MC LULIAN: You can't in Massachusetts.

MR. CRAKE: Can he defeat the plea?

TE CKAIRMN: I think there are matters beyond our control

in this.

MR. CRAIg: I think there are. But I do not want to ac-
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quIeso. In it, I Just Want to tet it cited here because it is

all I Can o. I think it In tiae we cleaned out on a lot of

these fictLons.

MR. MC IIAtAN: May I ask one question. You say that he
may plead not gullty, guilty, or nolo contender*. Why isn't

the place to put that, not guilty "or with the court's consent,

nolo conteodere"?

MR. ROUINSN: It was put there first, Judge, and then we
dropped it to 2, because 2 deals with the court's consent with

regard to accepting a plea of guilty.

THE CHAIRMAN: I was going to suggest if you follow "nolo
contendere" with the word "or" Indicating it is tied with the
next pai'Xzraph, and then go on, "the court may refuse to accept

a • plea of nolo contendere."

MR. MC LILIAN: That's It.

TM; CHAXRKAN: What about this question of the District
Attorney in the plea of nolo eontendere? I suppose the Department

of Justice thinks It is necessary and that defendant's counsel

thinks it Is, too.

MR. MC IZLLAN: I think the court should have the power In a

propose case to accept a plea of nolo contendere. I do not think

that he should have to get the consent of the United States

attorney.

MR. SEA80OWt0n The plea Is to the court and it seems to me

the court ought to have the say.

TER CRAIRMAN: It seems so to me.

MR. MIKALIR: I am not a District Attorney and have not been

for eight years, so I have no prejudice. Suppose we take it up

from the technical viewpoint of pleading. When you plead nolo

contenders, or offer to, you are offering the Government less
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MR. LII: Well, one of the advantages it has under the

present la in that If It has a plea of guilty, It does not have

to prove its case under certain circumstances.

MR. YOUNOQUIST: But why should there be a civil remody as

a result of criminal prosecution?

MR. MMALIZ: Well, there have always boon civil consequences

as the result of conviction; for example, loss of the right to

vote.

MR. YOOYNOQUI•T: Yes, but the Government assorts something

which normally It is required to prove. Why should it have the

benefit P

MR. MNALII: Well, It Is required to prove less if the

defendant has pleaded guilty. It is getting loss than it seeks

when it seeks a plea of guilty or a conviction.

MR. YOU0IQUISTt I think the answer to your argument Is that

we should efliminate the plea of nolo oontondore.

MR. MN]ALII: If the Government sues.

MR. XOLVZOFF: I ask a thousand dollars. A defendant says

*I offer $,70." The court cannot say, *You take the $750." I

say I will take my chance of getting the thousand.

TIN CXAXl14Ak: I cannot follow your analogy.

MR. MWMALIX: There must be some flaw in it, if you will

point it out.

TIE CNAI[A•R: Well, I do not think the Government Is in the

same positiOn In a criminal case as In asserting a olaim in a

Civil aotlogi, any more than a decree of divorce for adultery

should be used against the defendant and made the basis of proof

of adultery on an Indictment. One does not follow any more than

the other.
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MR. MMDALIN: It does follow because the Oovernment baa an

interest In the consequences usually which affeot the defendant.

For example, he may not be able to hold office.

MR. MC IZLLAN: Well, I am against criminal prosecution or

a civilromedy anyway.

MR. MWEALI: Well, the people said that is all right.

THE CHAZIRMAN: When did they say that?

MR. MNDALIN: In '36 and t40 when they ratified the things

that had boon done in the preceding four years. I am afraid

we will have to aocept it even If we do not like it.

MR. DRAWt Why don't we find, Mr. Chairman, that the convic-

tion in a ceiminal c&se is not a prima faclie case when a third

party brings the suit?

MR. MC LZLLAN: But the plea of guilty can be used as an

admission, can't it? That has been held quite a number of tiaes,

I think, that a plea of guilty can be used as an admission, just

as a man's statement outside of court.

TEE CHAXNEAN: Well, we have the issues pretty clearly before

us. All those in favor of the notion to amend Paragraph 2 to

provide that the District Attorney must confer in the plea of

nolo contenoere, say "Aye." Opposed "No."

(There was a chorus of "Nayes."

THE CHAIRMAN: The "No's" seem to have it.

MR. WMEDALIE: They have.

MR. MC XZLIJJ: Well, we did something to it anyway.

THE CHAtRMANt Are there any suggestions on sub-paragraph 3?

MR. MUDALII: Wait a minute -- all right.

MR. MC TALtAN: Have you voted on 2? We voted on one aspect

of It.
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THE C IFMANt Well, I thinic we have not. All those in

favor of 2 as amended say "Aye."

(There ,was a chorus of "Ayes.")

THE CHAIRMAN: Opposed "No." Carried.

All those in favor of 3 --

MR. YOVNGQUIST: It was not amended.

THE CI4IRKA1z As not amended. Pardon me. Not amended.

All those in favor of 3 --

MR. MNWALIE: Did you pass two?

TIE CHAIRMAN: Yes.

MR. MIDALIE: I favor an amendment. The court shall hear

the grounds therefor. We do that anyway.

MR. CRPAE: We do that anyway. It is just a rule. It will

be no trouble in practice at all. It will, never be done if the

attorney-Meeral objects to it.

THE CHIIRMAN: You had a word on 3, Mr. Glueock.

MR. GLTWCK: No, I was merely referring to your use of

"but" in Li1e 18. Do you remember that?

THE CHARMAN: It was at the end of Line 17.

All those in favor of 3 say "Aye."

(There was a chorus of "Ayes.")

THE CHVMANi Opposed "No."

Carried, Any suggestions on 4?

MR. MWALIN: Yes, sir.

MR. DEAN: Yes, sir, plenty.

MR. MWALIEz I want a chance to read the indictment and

confer with my associates and get some facts and not get caught

right in the court room. That is no reflection on anybody,

but I think it is pretty raw.
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MR. ROBINSON: The reason for that in this: it has been

represented to our committee that that is the practice in some

courts, that the judge will simply say when the defendant files

his plea count,"Well at this time you may file any motions which

you have with regard to any further proceedings in the case,

and of course you may withdraw, it is understood that the plea

may be withdrawn at any time."

Now, the object is to avoid a practice of a defendant coming
that

in and filing a request for a bill of particulars and havingAbeard

and then filing a demurrer to the indictment perhaps, and having

that beard*, and so on, a succession, series of motions which

when properly nurtured by adfense counsel, so the objection has

come to us, can succeed in delaying the proceedings indefinitely.

This probably should be fixod in such a way that no right of a

defendant shall be invaded, at the same time that no premium

shall be allowed to the procedure to indefinitely delay the trial

of the case or the disposition of it, by a succession of motions.

MR. 1OIJZOP7: Well, as a matter of fact, you make your

motions before you plead.

MR. ROBINSON: This rule will change that. This rule can

take care of that. It can say that you can plead and file your

motion. We !are abolishing the demurrer, are we not?

MR. HOIoZ0zPo Yes.

MR. MUDALIE. Let us see what the fair thing is.

MR. ROBXNSON UYes. That is what you must do.

MR. MIKALIE: You get an indictment, let us assume it is only

forty pages long, I think the defendant is entitled to have a

person allegIedly learned in the law read it, and also have a

person whom ýe retains make an inquiry into the fact of a nuaber

of things.
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Now# ortain motions can be made within a reasonable time

thereafter. One is a motion to dismiss the indictment for

reasons of insufficlency; other motions can be made and those

things can be done, say, within ten days, a motion for a bill of

particulars. Those things may be extremely important or they

may not, but they are matters which ought to be determined and

counsel ought to have a fairopportunity to prepare. I do not

like to suggest that a particular time be fixed for all oases

or all decisions. You must trust the judge to be fair. So

the judge will determine whether he is treated unfairly, but

the court ought not to be precluded by the word "shall" from

giving the defendant time in which to do these things.

Now, there are other motions which ought to be made with

respect to the trial. I am not sure whether that is applicable

here, but frequently after extended preparation and after a

oonsiderable lapse of time, defendant might want to have

depositions taken, and, very properly.

Now, time must be given for all of that.

Now I think we can cover that the defendant pleads not guilty,

he shall f~le any motions "within such reasonable time under all

the ciroumstances as the court shall fix."

MR. RO•IfSON: You see, part of the trouble is by striking

out part of Lines 5 and so on, you strike out part of 4, "shall

have the a4vice of counsel," the theory being he had counsel

before this time came.

MR. MKPALIRt Practically, you know too, you were told to

come to court. Suppose the defendant is not arrested. Let us

say, respeltable defendants, bank presidents, important merchants,

and so on. Counsel is told "Your client has been Indicted.
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He will be arraigned on Monday,'and on Monday or Tuesday

you probabl will get a copy of the Indictment. There is no

time to do these things.

MR. GLUICK: I second Mr. Medalle's motion if he puts It in

the form of a motion.

THE CHNAIMAN: Before you do it, I would like to get the

reaction on that.

MR. SETH: My idea is that It is a place where we should

encourage a local rule.

MR. M•]ALIE- But the provision should be made that the

time is reasonable.

MR. SETN: Unfortunately --

TEN CHAXIMAN: In framing your motion, if you could keep in

mind that there are places where the Judge only sits for a week

and then won't be there for half a year,

MR. MU>ALIN: Let me suggest this situation, a defendant

is arraigned and is called on to plead on a particular day, that

being the last day the judge will be at that particular place

for holding court and he won't get back for two months. Well,

it stands tO reason that the judge will arrange for a time and

place that those motions can be heard, or you can wait until the

judge gets back if he won't arrange it. Let us say the judge

sits In three different places within his district, a large

territorial district. He can state to counsel, "X% I will

be in 3pokane,' or wherever the place is, "ten days from today,

or two weeks from today. You can make your motions returnable

before me there and I will hear you there."

MR. HOL*ZOFF: They do not do it that way, though, in many

rural distriots.
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MR. MUIDLIZ: What do they do?

MR. NO "OFF: You take the northern district of Texas

whlob *overS froom Dallas to the Texas Panhandle. There may be

a term at Wtohits Falls or Lubbock once or twice a year. If a

ease Is pendting In one of those two districts, the motions will

be heard there, because It it 250 miles.

MR. MXALIZ: Well, the Judge sits some plaoe.

MR. HOLTZOFF: Ne sits In Dallas* 250 miles away.

MR. MNDALI2s It ts certainly of great Inconvenienoce to

counsel to come down to Dallas and talk to him there.

MR. MC LILLANt I thought you were talking about the time of

filing the mtotion. The Judge does not have to be there for

that, does he?

MR. MIDALIXt Ne has to dispose of them.

MR. HOIZOFFz On the first day of the term all Indictments

are found and the second day the trial begins.

MR. BZTM: That Is too fast.

MR. N)ALII: s et me put this to you, if I msay the Govern-

ment in certain so-called crlmes, that Is# business practices

on a large seale, usually In the anti-trust division of the

Department of Justice, can pick any place in the United States

for the filing of the indictment, and it picks from the viewpoint

of the defendants some very str&nge places. Now, there is no

reason In the world why a defendant's rights should be abrogated

or diminished to any extent by reason of that practice, of the

court's JudAo sitting in a particular place for a day or two,

with the case requiring a considerable Initial debate on the

defendant's *ixhts under the indictment, particulars, or anything

else -- we J~ust ought not to have that kind of thing. It is

wrong.
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TIE CRA MANA: Could we get before us what Mr. Seth's motion
i

would be on this?

MR. SRTW: I am merely wanting to amend your motion to suoh

reasonable time as is fixed by the court and by local rule.

MR. -MWALIE: If the local rule is fair, but If the local

rule says the motion should be made in two days --

MR. SMT;: It would not be reasonable.

MR. MIKALIE: It might be reasonable in an income tax case

but not In & mail fraud case.

MR. YOUMRQUIST: Shouldn't we say "or within such reasonable

time as the court may allow"?

MR. SETE: That may be true but I think we should encourage

local rules on a thing like this.

MR. XC IZLLAN: May I say, in order that there may be no

difficulty in those large territorial districts, it might be

well to put in something like"tandays and such further time as

the court may allow."

MR. NQOLZONt: It would not work in some of those districts,

Judge.

MR. MNDALIZg It would not work because on certain cases

you can do it the next day.

MR. MC IZLLAN You ought not to have to do it the next day.

MR. OLUWCK% I think If you designate a reasonable time then

the local rules will designate more aptly.

MR. !OUMGQUIST: Conditions vary so much in the different

districts.

TRE CRAIMAN: Will you state your motion, Mr. Medalie.

MR. MM)A•oIE: Strike ot the words "at the same time," and

say "file anl motions within a reasonable time fixed by the court
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under the circumstances of the case.n

MR. S ABONO0: Fixed by the court, isn't it, if it is a

reasonable tiae?

MR. MK)ALIR: The defendant cannot fix his own time.

. 12 MR. TOUNOQUIST: The word is "reasonable."

MR. MXDALII: Strike out "at the same time file any motions

with the reasonable time fixed by the court ..-

MR. SWM: "Shall within a reasonable time."

MR. MWKALIK: "Shall within a reasonable time fixed by the

court."

MR. SiMs Was that put in there with any idea that all

motions shall be filed simultaneously? Was that the intention

of the word "same"?

MR. ROBINSON: Really this rule was sketched in here for

the oonsidetmtion it is receiving right now, and at the same time

had this in mind, Mr. oetb, that a plea of not guilty and a

demurrer to the indiotment might be filed at the sme time.

MR. SWT: Well, ought not all motions, ought not they be

required to file all motions in one document or at the same time?

MR. MK)ALI1: Can I finish what I wanted to put in there?

MU CAAINs: Yes.

MR. MNDALIZ: 'asking the aourt'is not neceossary, because

motions all ask the court.

MR. ROBINSON: but in your meeting last September you

decided evewy motion should simply be expressed in that way, you

would not allow us to call it a motion to dismiss, or anything

else, but J~st put "motions whioh shall ask the court for what-

ever reliefr'

MR. NOI#ZOFF: You mean, strike out those words?
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MR. ROBMON: Just a second. "Whatever relief or order

would be proper under the circumstances."

MR. MWALIR: You do not need the words "ask the court.*

MR. XO4ZO17: Why not Just say "orders with respect to the

written aoo~sation"?

MR. KMALII: Yes# I agree.

MR. ROBIXBONs Would everybody understand tUs?

MR. KOLTZOFF: It is broad enough to oover.

MR. DZAX: Will all of the motions at that time be with

respect to the written accusation? I was thinking of a notion to

suppress the evidence, searoh warrant.

MR. ROBINSON: Yes.

MR. MIALII: I do not think there is any necessity for

fixing the time as to that any more than the taking of depositions.

It Is tinkering with the Indictment that you want to get out of

the way. Now you know what you are going to try, you ought not

to delay that determination. Bringing the case on for trial,

you do not need it.

MR. ROBMON: I disagree with that.

MR. MN)AIl-.: You do. I am probably wrong and you are

probably right.

T12 CNAINIAv: It can be made a year later. Why fix the time?

MR. ROBDIRON: There you get an order or orders that do one

of two thing*, throw the case out of court by dismissing the

Indictment, or there would be orders which would be designed to

bring the *a&e on to trial. Those are the alternatives. You

cannot name the order in which it is to bep like a demurrer, or

bringing It %n for trial. It seems to me It should go in.

MR. MZDA.Ilt A notion to bring the oase on for trial oan be
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made at any time. It can be made six years after the indictment

was filed. Why should the person have to make a motion of that

kind at that time?

MR. ROBIBSONt I do not agree with your interpretation of

bringing the case on to trial. I would include in that any

motion or any order requesting the court which would do something

with the case other than throwing it out, disposing of the

Indictment.

MR. DEAN: I can think of only one, in the interests of a

speedy trial, the thing has been delayed so long, but you would

not be making that so soon after the arraignment.

MR. MW)ALIE You would be testricted only to the tine when

you would be likely to be getting a speedy trial.

FRI THRARMAN: I think Mr. Robinson means in matters which

have to do with preparing for trial. I think it Is a question

of language.

MR. NOLTZOP': Like a motion to take depositions.

MR. MXWALIR: You can make that any time. You ought hot

to be restricted because you won't know until your case is very

thoroughly ptoepared. You ought not to have to make your motions

like that imaediately.

MR. ROII•iSON: It is within reasonable time.

MR. MEDALIE: You do not know if you require depositions

until you have worked on It half a year.

MR. ROBINSON: I still think your reasonable time would

govern.

MR. K)AZIR: The court fixes that time.

MR. ROBI NONt For each motion.

MR. MWA I: If you make a motion with respect to the
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to the Imditment, that Is a motion the court ought to got out

of the way erly so you know your issues; to dismiss indictments,

to dismiss 0ounts, to sever, and so on, those motions ought to

be gotten out of the way. That includes the bill of particulars,

of course. But the other things# you won't know until there

is a long investigation. There ought to be no restrictions on

Lt.

The oourt can determine then whether there has been undue

delay. It is decided on a different theory all together.

MR. NC ZZLLAN: I would like to know -- that in 5 -- what

the defendant must do with respect to applying to the Judge.

May he sit still, or must he Immediately ask the judge to fix

the t1me?

MR. OLTZO1W t Unless a local rule fixes the time.

13 MR. MC LZLZAN: But the application to have the time sot?

MR. SIM: The court can do it on its own motion.

MR. ROBIWNSON% I wish Mr. Medalle now would take the

c onstructive side. I have tried to do what I understood your

wishes were, so how should it be worded to move the matter along

without a successful series -

MR. XNALgI: Everything Is out of the way except the

language that I think ought to remain in there because the only

things that remain have to do with the facts, deposition, or

supprossion of evidence, matters which you find only after

oonsidorable work on the case. You may not know that any

necessity e0ists.

MR. 0 0*ZO?: Are you moving to strike out the words 'or

bring the case on for trial'?

MR. MZ4LI Z: Yes.
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MR. RON NSON1 Yes. Mr. Modalie says the only thing you

can do at thls time is something with respect to the written

accusation, which I suppose would amount to a demurrer.

Proceeding from that point then, when will you move the next

thing? Where are you going to write that in?

MR. MWALIIs Do you mean by that motions to take depositions

or suppress evidence?

MR. ROBINSO1: I Include everything.

MR. MALIZ: You include that in your language which Is not

clear. I think there ought not to be any time limit except that

which goes with the ordinary rule that you shall do those things

with duo diiigence.

MR. YOUtlQUITt: Won't that all take oare of itself, whenever

the motions are required to be made, will not the court then set

the case down for trial and will that not necessitate the defend-

ant's taking all his preliminary actions before that date?

MR. ROB•OS•W: Well, that is the point. The language we

want there In Lines 26 and 27 in place of that which is about

to be stricken out, I would think It takes oare of the motions,

beginning at Line 43-D with counter motions, hearing or trial on

these counteo motions, notices, If there be any, of insanity or

alibi, all of those are here included with the idea of bringing

the ease on to trial.

MR. GLDNOKt You are after abolishing undue delay, I under-

stand. Now the chief reason for undue delay seems to be all

sorts of motions for continuance, further continuance, and so on.

MR. ROBINON't: No. There would be the matters I mentioned

a minute ago of asking for bill of particulars, and motion for

examination ýf the Grand Jury minutes which comes up in some
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districts.

MR. @LU*01: I moan, what In the real force of the abuse

we are trying to remedy here.

MR. ROBNSONt NWell, so many of them. Take the one of the

attacks on the Indictment iself. In a good many districts, I

do not know how general It is, but in a good many distriets it

is true you have a demurrer filed to the indiotment# or you have

a plea in abatement filed, or you have some special plea In bar

filed, not Oonourrently, but strung along. As United States

attorneys eoplalned it to me, there will be a date set for a

hearing, then a motion, then another hearing, then another motion

filed, and another hearing.

MR. GIUZC: Is not that all covered by what has already

been written in here, within a reasonable time fixed by the court?

MR. ROBINSON: No. You see, that only applies to a rg4uest

to the oourt.

MR. GOLUQ All that remains is the delay 6C the ecourt In

acting on the notion. Is not that right?

MR. ROBItSON: I do not believe so.

MR. YOUIMQUIST: Isntt this what happens under the language

proposed byjMr. Nodalio, that this covers all of the motions

which may be made relating to the accusation itself?

MR. ROBINRSo: Mr. Alexander is familiar with this. I

would like to call on him, If I may.

MR. ALZAUID)IR: Under the common law, when a man oame in

and pleaded not guilty, he waived all those motions. Now the

practice has grown up in our court where everybody could come

along and plead not guilty. Then we go along and set the case

for trial. The morning of trial the attorney will come in and
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be says, " ask leave to withdraw the plea of not guilty and

file a demtrrer."

Well, you have a jury there and the lawyer may raise a

good point and you have to go out and spend a couple of hours.

MR. KNALI~s Doesntt this take care of it? It haa to be

done within a reasonable time.

0 MR. AI*AUMZR: Do you mean those motions which cite

thoease ready for trial?

MR. GTI•ECL Which are those?

MR. U•)ALIE: The demurrer, plea in abatement, double

jeopardy, and that about covers it. Bill of particulars should

be in there by all means.

MR. BSM What was your language, Mr. Medalie?

MR. MNIALII Well, as it reads now, according to my motion

THE CVAIRUANt Read 4 as you have revised it.

MR. MDALIIt "If the defendant pleads not guilty he shall,

within a reasonable time fixed by the court, file any motion for

orders with respect to the written accusation."

THE CRAOMANA Are you ready for the motion? All those in

favor of the motion as amended, say "Aye."

(There as a chorus of *Ayes.")

TIE CHAIDMAN: Opposed "No."

Carried.

Section 5.

MR. ROBINSON: Section 5, "The Arraignment and Plea shall

14 be entered Of record."

Now, the arraignment and plea arraigned in sequence beginning

at Line 13 jrIngu the matter to a conclusion and states what

probably wo•Id be understood anyway but other provisions have
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provided that the arraigmzent and plea shall be entered of

reoord, therefore we copied it, and having done that it seems

necessary to state the rule to the effect that even if you fail

to enter on the record the arraignsent and plea, that is not

0reversible orror.

MLR. WIISIIZR: Well, I do not think we have to state the

rule in that case so long as the rule in that way. If it were

the other Way# I think you mlight have to change it.

MR. R 0115N0: You move to strike after reooord?

MR. DIAN: Seconded.

MR. OO1040FW I move to strike out after Paragraph 5. 1

do not see ithe need of the whole paragraph.

TOI CNIIAXN: We have the motion to strike Paragraph 5.

All those In favor say "Aye."

(There was a chorus of 'Ayes.')

TO CUIRMAN: Opposed, 'No.*

Carried.

MR. BSMN We have another rule requiring all this talk

about counsel to appear of record.

TIE CNAIRMAN: Well, now, that Is an exceptional situation,

is it not?

MR. IRTI: No. In every case where he hasn't counsel of

S his own, he will be there. It will have to be.

MR. WEýpLRU: I have my doubts as to whether that should

be In the rule, too.

TIE CEAUIAN: Section 3 --

MR. W L*SIZR: Or have I abolished -- now, what to call

that motlon is something for us to decide. Apparently, we have

to go a lit~tle further -- requesting the court to make an order--
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MR. HOI.ZOFFs Is a demurrer a defense? I did not under-

stand that t was.

MR. ROBZJSON: It raises defenses. By demurrer., you oan

raise defenses if the indictment on Its face shows it Is repug-

nant or there is lack of Jurisdiction.

MR. DZAU: Why don't you sImply say, *All matters hereto-

for• raised by domurrers*?

MR. ROBINSON: All right. Then what are you going to put

under defenses?

MR. WMALII: There is & little amendment I have there.

MR. ROBINSON: We can close this. All matters heretofore

raised.

MR. SZ The civil rules say "All claims for relief.*

They Include demurrers.

MR. ROBINSON: Maybe we should copy the civil rules on that.

Although I bolieve they were stricken out.

MR. LONOBDORF: Yes. It was Inapplicable.

MR. 81T": Somebody said a demurrer was not a defense. The

civil rule says it Is.

MR. RVALIB, I thinik the main thing is to got rid of the

demurrers.

TEE CWAIRMAN: Any questions on the first sentence?

MR. M[AUMI: I want to move as to that so It willroad

*demurrers and all other pleas than the plea of not guilty,"

MR. IOIRZOFF: I second the notion.

MR. YOUROQVIST: Demurrers?

MR. ROBINSON: And all pleas.

MR. OGWCK: That Is superfluous.

THE CEAI4AR: The first sentence as amended seems to be
b/
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accepted by consent.

Wow, I.e 37 starts off: 'All matters heretofore raised

by demurreri,' and so forth. Are there any other changes in that

sentence?

MR. ROBXXBON: Would you leave out the words "of defendants"?

THE CNAIRMAN: Yes.

MR. ROBIENON: Very well.

MR.HOLTOFF: I suggest we strike out the rest -- heretofore

asserted by motion. And, strike out the rest.

THE CIAXWMAN Any objection to that? If not, that stands.

I think It would be shortened by saying, "demurrers and all

other pleas other than,* cutting out all this reference to pleas

in bar.

-Let us have a motion to adopt Paragraph D as thus amended.

Those in favor say "Aye.'

(There was a chorus of 'Ayes.')

THE CHAXRMARt Opposed, "No.'

Carried,

MR. M•ALIE: I have another motion. I move we recess

until ton otelook.

THE CIAZIRMN: May I make a suggestion, then. Why have

you members been slipping up to me and telling me you have

various appointments at divers places?

MR. RODIISONt Will 9:30 be all right?

MR. MXNALIR: I will be late, but I an perfectly willing

if the othes come at 9t30.

THE CHAUMAN: Quite a few have said they have to go.

MR. MC JELLAN: I am staying over.

THE CIA ANt Ob, you are staying over, Judge.



442

MR. NM LLI: The matters we take up tomorrow are matters

I would like not to miss. Now, If you want to start earlier

and go over to something else, I will appreciate it as a person-.

al indulgenoe.

TEX CEAIMANt $hall we start at ten?

MR. MNALIE: When shall we finish?

MR. OLUCK: Tomorrow night.

THI CIAJRMAN: The Chair will have to be a lot tougher than

he has been.

They have wanted to take eight and one half million dollars

of property away with just one of those little orders.

Well, it looks as if we are Uzovitably set for ten o'clock.

15 But we may Oonsider decreasing our recesses and sandwiching or

something like that In an effort to make some progress tomorrow.

(At lO0 o'clock p. a., the meeting recessed until

M000 o*loiik, a. m., of the following day.)
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A SORT COMMITTEU ON ULIS CO ORIMINaL PROCEDURE

UNITED STATES BUPREME COURT

WA3AINIGTO, D. C.

Wednesday, January 14, 1942.

The Advisory Committee met at 10 o'clock a.m. in room

147-B, Supteme, Court Building, Washington, D. C., Arthur T.

Vanderbilt ,resLding.

?resent: Same as previously noted.

The Cbirman. Getlemen, we will coe to order.

Rule 52 ().

Mr. Robinson. This is whee Mr. Xedalie said he wished to

be present# and he is not here.

Mr. Giueok. He advised us to go ahead with something else

and com bapk.

The Oblasirn. Suppose we pass it and go on to Rule 52.

Is thee anything special on that?

Mr. Ho~ltzoff. I move we adopt it.

Mr. Yc6mgist. I had, on the second line of (b), Just a

suggestion 'or clarity. We say "Judicial or quasi-Judicial

tribunal, o Of a board or officer."

I vondar if it would not be better to say, instead of "or,"

"decision op order of an administrative agency.

Would that be clearer?

Mr. HoLtsoff. I do not think it makes any difference.

The C irman. What difference in there between a judicial

tribanal and a courtt
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Mr. Haltsoff. They are the same thing.

Mr. Rbinson. I an trying to find whether this is Just the

way we adopted it at the other meeting or not. What vas the

number of this rule in the forer draft? I have a chart here,

but that dces not seem to oover tbAt.

Mr. Younquist. It ooes from 9 (a) of the Civil Rulest if

that helps ian.

Mr. Hqltsoff. I hope Mr. Youageuist wlll not withdraw his

suggestion,* because I think it will clarify it.

Mr. Robinson. In the first draft there must have been a

request to prepare 9 (d) and 9 (e). Mr. Seasongood made the

suggestion, and he is not her* this morming yet.

The Chairm•n. Can anybody think of a judLoial tribunal

that is noo a court?

Mr. NiaLellan. I can't.

Mr. Ioltsoff. I think the two are synonymous.

The hairman. The term "adainistrative agency" has come

to Inolude boards, officers, commissions, aid so on.

Mr. Ycungquist. I notice that (b) is identical with 9 (e)

of the Civil Rules.

Mr. x~binson. 9 (d) and (e) were requested to be drafted

for this diaft -- that is, a rule for criminal procedure which

would compare to Civil Rule 9 (d) and (e), and so we have taken

those vor•d exeatly here.

Mr. xiltsoff. I think we can improve on the ovlU mule

in this came.

The COxi•mar. It seems so to me.

Mr. Gýueok. I wonder if they had in mind including both

the court ýnd the judicial tribunal?
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Mr. Ho tsoff. I think they are synonymous.

Kr. Gl6ieck. Do you think they are?

Xr. Longsdorf. Perhaps because Ve bad "foreign court" in

there it wa4 deemed by the Oivil Rules Committee better to put

.in te additional word3 to indicate the scope.

The Obhirman. The motion by Xr. Youngquist is to delete

the words "udioial or quasi-judioial tribunal, or of a board or

offioer," aid substitute the words "or administrative agenoy.*

Xr. Grjas. Isn't the Interstate Commerce Commission a

quasi- judieAlal body?

The Oheiraan. But there are many more thea that. You need

to Include the Secretary of Statethe Secretary of Agriculture,

tne Seoretasy of the Treasury, the Tariff Commission, and a great

many more, and the words "administrative agency" have been

accepted to cover omi•ssions, committees, individual officers,

or special Oppointees.

•r• Yotzgquist. The lanVage I bad was thist "In pleading

a Judgment" -- omit the words "or decision" -- "a domestic or

foreign eou~tp or decision or order of an administrative agency."

2 That is sufficient. I do not know whet1er that is inclu-

sive or notý

Mr. xoLtsoff. I second the motion. I think it Is inclusive.

The Vords %9mlnlstrative agency" cover every one of tbese

bodies, as *ell as individuAl officers.

The C0airman. Ae th•e•e any "emarks on the motion?

Xr. Gl eok. Ther may be -- I can't think of any cbanges --

an agency Which is designated a quasi-judicial tribunal --

3I. 1oltsoff. Quasi-judicial tribunals are Included under

the term "aftinistrative agency."
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The Chairman. All those in favor of the motion say Nayo. 3

Opposed, "W2." The notion is earioied.

Then w0 have a notion oovoring the entire rule as amended.

All t0aso in favor of Rule 52 as amended say *aye."

Opposed, "now' The motion is carried.

Rule 5{.

Mw. Robinson. I do not believe any oomment is required

there oxeept to say that on 53 (a) It is appareat that the"e

already has been part at least of this sane ground covered. At

the same tlte it is desirable to have the views of the comittee

on the language of 53 (a) in order that Ve may use your views

in whatever consolidated rule finally is drafted on this point.

Xr. loLtsoff. I think Rule 30 (G), Paragraph 3, 1hioh we

adopted yesterday, and the language to which we agroed, covers

the entire Oubject matter and the entire substanoe of the rule.

If I as right on that, then I think that 53 (a) might well

be deleted. I can understand thy, of course, it Is here --

because you presented it in alternative form. I think we might--

Mr. Robinson. With due respect, I do not think your state-

ment is quite aocurate. They are equally extensible. There is

a clearer statement of it here, on which I should like to have

the viers ot' the o0mmittee.

Ther was discussion yesterday, for example, about amending

an indictmmkt. We did have a statement with reference to

correcting Plerical errors, but the Bain case, which Mr. Medalie

has mentioned, has made some courts very nervous about correcting

even clerical errors, apparently.

Here i* our surplusage point again.

It see 4 to me there is ground for thinking that the express
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statement that the Court may correct clerical errors ought to

be eosider od.

Mr. Xoltsoff. We did adopt a rule on surplusage. That

was 30 (a) (I), so the new matter is the correction of clerical

errors in a0 indictment. I am not sure that perhaps the Bain

case goes so far auto correct clerical errors in the ndictment.

I am not ce~rtain whether it does or not.

Mr. YoTng9uist. Could we, Mr. Reporter, incorporate the

contents of 53 (a) in 30 (o) (1)?

Mr. Robinson. Yen. That was my original suggestion,

Mr. YounwqUist -- that You give us your ideas on the way 53 (a)

runsso tha•t I may inoorporate or eonsolidate a rule in 30 (a)

which woulo include our recomendations here.

The Chairman. Is there any doubt as to the soundness of

the rule on the merits?

Mr. MoL.ellan. Do you vant to let theCourt amend elther an

indietment ýr an information on its own motion?

Mr. Seasongood. I thought you might strike out the words

in lines 4 snd 5s "Upon motion of the Government, of the

defendant, Or upon its own motion."

Mr. Mcaellan. I rather like it, "upon motion of the Govern-

ment or the defendant." I do not like the idea of the Court

itself dx'ýng it on its own motion.

Mr. Cr~me. Didn't we thrash this out pretty well yesterday?

Mr. Roltxoff. We did.

Mr. Cr0ne. On clerical errors?

Mr.Roltsoff. Not on clerical errors.

I a• a raid of the constitutional question. I an wonder-

inig whether the constitutional bar goes as far as correction of
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is the action of the grand Jury and even a clerical error should

not be corrected except by the grand jury.

Mr. Roinson. Even the error of the clerk in writing up

what the grsad jury did?

Mr. 1o4tsoff. The clerk does not write it up after the

grand jury Octs. The grand Jury approves the text of the

indictment ýnd the foreman endorses it, and if he endorses it

with the erpors in it, that is the action of the grand jury. I

hope the constitutional rule is the other way, but I am afraid

of it.

Mr. Dean. Are not most such errors covered by the harmless

error statute? Misspelling would not be regarded as an error

harming the rights of the defendant. Rather than risk the

possibility of tampering with the indictment, which is rather a

constitutto ~al question, if clerical errors are going to be

corrected, aren't they going to be corrected in that way?

Mr. Eolinson. I do not believe so. I do not think that

is specifio enough to meet this, and I am basing my statement

partly on s4ate statutes which have this prevision.

I know several States that have statutes to the effect that

the court may correct clerical errors, and I have felt that the

courts on slate benches have dealt with that effectively.

Mr. Holtsoff. It says, *No indictment or information shall
I

be deemed iesufficient by reason of any defect or imperfection

in form only and which shall not tend to preJudice the defendant"

Mr. Robinson. It does not authorize correction.

Mr. Ho4tzoff. No, but t means that you can ignore the

error.
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The Obairman. I think it is more effective.

Mr. Robinson. I disagree, with respect to all this weight

of authority here, but I do not think it is more effective in

view of the attitude just as Mr. Holtzoff suggested here. For

example -- :I am sorry to have to take this time, but I guess we

will have to go into detail about it -- I can give you citations

to a case ýn which there was an error in the date. It was a

printed form, used at Evensville, Indiana. The form started

out with "Wineteen Hundred" spelled out, and then there was a

blank which the assistant prosecuting attorney was to fill in

with Just "29"; but instead of just filling it in with "29," he

filled in "1929." So the date left was "Nineteen Hundred 1929,"

and the Supreme Court of Indiana reversed. They said that was

an impossible date; therefore the indictment was bad.

The Ohairman. In face of the harmless error statute?

Mr. H~ltsoff. I do not think The Appe.1late Court of --

Mr. Robinson. Wait. Let me finish the story and give you

the happy ending.

The L*gislature of Indiana passed a statute which provided

that the *#urt could, upon its own motion, strike out clerical

errors of that sort, and since that time courts have exercised

that authority. I have heard lawyers cite that statute as

0authority to do it.

The C0air•n. Wouldn't that be covered in a harmless error

statute?

Mr. R binson. It would not, because there is nothing in

the harmless error statute that says a correctinu may be made.

Mr. NoLellan. You just disregard the error in the trial.

Mr. 4ueck. What do you need the correction for?
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error In the indictment.

Mr. Robinson. The point is that It takes up the time of

the court ty saying it affects the substantial rights. That in

taken care Of if it is expressly stated that the court may make

that chang.

Mr. Mc~ellan. I vould rather take my chances, if I were

for the defendant, of arguing that the court did not have any

right to ch~nge the indictment than hoping to get away in the

face of thel harmless error statute.

Mr. Rcobinson. In the higher court, you mean?

Mr. c.ellan. Any court.

Mr. Noltzoff. I move that we strike out 53 (a), Mr.Cbair-

Mr. C*ane. I thought that rule 30 covers movt of this.

We have the surplusage amendment to written accusations.

Mr. Dean. It covaZrs everything except the harmless error

provision.

Mr*. 0 e. Why don't we oomplete it under Rule 30 --

The 01*irman. That is a thought, Judge. 53 (a) is

covered by !0 (o) (1), e.xcept th•is provision about clerical

errors, whIh some of us seem to think is oovered by the harm-

less error provision, Rule 5.

Mr. C0ine. If it is covered by one of the others, I think

it ought to go out here.

Mr. Glueak. I was going to suggest that perhaps we could

add "including olerical errors" at the end of line 10, but I

notice thatiline 11 refers to proceeding.

At linis 10, Rule 5, if we would add "including clerical

errors* to that, would that be one way of handling itt
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Mr. Ho tsoff. I think perhaps that would be undesirable,

because you take away from the general character of Rule 5,

vhioh is ono of its principal merits.

The COmiruan. And it would certainly include clerical

errors, if 1t Includes ar•ythinC.

Xr. Lohgsdorf. I think we ought to read Rule 91 of Title

28, 1 thinU it is. When that was amended not so many years ago,

as I understand it, precisely to take care of this kind of a

siluation, it read this way. I will read the second sentence,

which embodies it, That was added either in 1919 or 1926. I

am not su"r which of those it was.

"O1n the hearing of any appeal, certiorari, or motion

for a new trial Žm any caza, civil or criminal, the court

shall Igive judgment after an examination of the entire

reoor4 before the court, without regard to technical errors,

defects, or exceptions which do not affect the substantial

righto of the parties."

Now, hea effect of that was to reverse the old presumption

that an ertor was harmful and establisaled one tbat was harmless,

and you eaznot reverse on an error unless the harmfulness of it

appears.

Mr. Yeungquist. Isn't that applicable only to appellate

proceeding4?

Mr. Langsdorf. No, because it mentions new trials. Now
i

trials are also specified.

The other statute, 377, taken care of that, and they have

been combined in our har1SBI error rule.

Mr. EOltsoff. Those statutes, of course, will be super-
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seded by ou: rule. Our Rule 5 takes care of it entirely.

Mr. L-Ogsdorf. I said 377. Xt was not 377. I can find

it, I thinký

Mr. Robinson. I think the will of the committee is

indicated to the effect that this may well be taken care of

with the *a&eat, perhaps, in making the now draft, that vo be

sure that Ohat we did in Rule 31 does cover everything that the

committee desires to remain from 53 (a).

Just for the sake of the record -- and that is about all

that losing counsel here is ablato do -- I think X ought to

put this iný toot that many States have both a harmless error

statute and a clerical error correction statute. Rov, the fact

that States have both should not have a lot of weight with us,

I suppose, but it is something that we may consider.

Mr. Longsdorf. And also some of them have relaxed consti-

tutions vhi3h permit an indictment to be changed in that way.

The Chair'man. Unless there is objection to the suggestion

of the Reporter, we will go to Rule 53 (b).

Mr. 14.ellan. Are you leaving anything out with reference

to information?

The Chairman. That is all taken care of in Rule 30 (0)(1).

Mr. Koltsoff. Mr. Chairman, with regard to Rule 53 (b), I

cannot visu~liae any use for supplemental pleadings in a criminal

prosecution! I do not think that, once a prosecution has been

commenced, it would be appropriate to permit the prosecuting

attorney to bring in additional charges or offenses committed

subsequentl' to the start of the prosecution.

Mr. Robinson. Before you spoke I said to the Chairman that

X felt that 53 (b) should be passed over or stricken, because of



12

454

the fact that what is urged in there is covered in other rules#

5 and I asked that we come to the real rule covering that.
i

The Chairman. 53 (b) is stricken.
I

Rule 54.

Mr. Robinson. Mr. Holtzoff is our service men on Rule 54,

so we will now let him take the plaintiff's side instead of the

defendant fso

Mr. lolttoff. I do not think this needs much of an explana-

tion. It jUst relates to the technical methods of service and

filing of papers after the prosecution has started, and is based

very largely, on the corresponding civil rules. In fact --

Mr. Robinson. It was Rule 5 in the first draft, and I

think what #r. Holtsoff's work has been is to take Rule 5 and

supplement It by your instructions at the September meeting,

and that leaves it in this form, Rule 54 now.

Mr. oaltsoff. I move that we adopt Rule 54.

Mr. Glosck. I second the motion.

The Chairman. All those in favor say "aye" --

Kr, XcLellan. Kay I ask a question about (b)? "Service

by mail is ! omplete upon mailing."

Do yoa4 have a provision somewhere about allowing the time

for the mails to operate?

Mr. Noiltsoff. Tea. There is a provision in an earlier

rule -- pereaps you may recall it -- adding three days to the

time for anything that needs to be done, on the strength of a

paper serveý by mail.

Mr. Kac)ellan. That stayed in, did it?

Mr. Hll tsoff. That stayed in.

Mr. Yo1nugnist. I had a question as to whether mailing it
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and, more ia'tioularly, whether leaving notice with a clerk is..

sufficient service, not from the legal viewpoint but with regard

to doing j4stice to the party.

Mr. H1ltsoff. You have the same rule in your civil rules.

Take a lawyer who is practicing both civil and criminal cases.

I think it would be very confusing to have different rules as

to the mode of serving papers in the two types of cases.

Mr. Youngquist. That is entirely true. I am in agreement

on that.

Is leaving notice with the clerk service at all upon a

party? The"e is no duty imposed on the clerk of advising him

that the notice has been left with the clerk. Nev shall the

adverse party get knowledge of that?

Mr. H0ltsoff. That seems to be in the civil rules.

Mr. Toungquist. I am conceding that.

Mr. Crane. In the big offices you never find him there.

Mr. Toungquist. What is that?

Mr. OCane. I say, in the big offices --

Mr. Youngquist. But this means leaving it with the clerk

if the address is not known.

The Chairman. He refers to line 13, and I think it is

salutary. If the party does not leave an address andyou cannot

find him, service is not prevented, any more than the failure

of the defendant to sign a deed would prevent specific perform-

ance.

It is in the civil rules. It ir just Oeslgned to cover

those cases where a party leaves no address. If he does not

leave his address on the paper, he does not deserve zuach notice,

does he?
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Mr. Noltsoff. I do not know what else you can do.

The Chkirman. All those in favor of Rule 54 say "aye."

Opposed, "n." The motion is carried.

Mr. Dean. With regard to 54 (a), I notice you have

"written pleas." Didn't we abolish those?

Mr. Xolltzoff. No.

Mr. Demn. Didn't we?

Mr. Holtzoff. That is right. Anything that would be in a

written plew would hereafter be raised by motion. I think you

are right about that.

The Chairman. By consent, in line 3, the words "written

please" ard stricken.

Rule 55.

Kr. Rabinson. Mr. Ioltsoff will present that.

Mr. Hcltzoff. That is, with one or two changes, the pre-

trial rule that is in the civil rules and as we agreed upon it

at our Septlember meeting.

I lefti out, in revising this rule, the provision which is

contained in the civil rule in reference to amendments, because

amendments Ido not play an important part in criminal procedure.

No•r, the only other important change is the addition of the

last santene, namely, that the rule shall not be invoked in

case of any defendant who is not represented by counsel.

It seeoýue to me that that might meet the sort of objection

that Mr. Burke suggested at the September meetings, namely, that

the pretrial might be used to bring pressure upon a defendant,

and it also might meet any outside criticism.

The G irman. It is purely an invitation matter, and

there is nv compulsion on either the Government or the defendant
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to attend and accept the invitation.

Mr. Roltsoff. That has been successfully used in some long

criminal oses, and therefore it is a very desirable provision,

I think.

The Chairman. Is there any discussion of the rule?

If not, all those in favor say 'aye." Opposed, *no.* The

motion is c•rried.

Rule 6

Mr. CO•ne. May I ask a question? "This rule shall not be

invoked in case of any defendant who is not represented by

COunlSel. "

What Obout assigning counsel?

The Ckaii'man. He has counsel.

Mr. Crane. That does not prevent assigning oounsel?

The Chairman. The purpose is to prevent unrepresented

defendants lfrom the fear of being coerced.

Rule $6.

Mr. XIltsoff. I am responsible for this, but I move to

strike out Rule 56. I drafted it because the committee directed

at the Bept ember meeting that there be such a rule. I do not

think therý is any reason for a rule on discovery in a criminal

proceeding.ý Certainly there cannot be any discovery on the part

0 of the prosecution against the defendant, beoause the Oonstitu-
6

tion precl4des that, and I do not see why there should not be a

compulsory discovery in favor of defendants agalnet the Govern-

ment.

Therefore, I move to strike this rule out.
Mr. McLellan. I second the motine.

Mr. Dean. I think we ought to reconsider that without
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going over it too quickly. I wonder if we should not have a

rule with ;egwd to pretrial wherein the prosecutor should be

required tý allow the defnd4aat to examine certain exhibits

such as a *evolver, a broken safe, something like that?

Mr. MeLellan. Wouldn't he get that without a rule?

Mr. Dean. He gets it depending largely on how he gets

along with the prosecution, and then it is done very informlly.

Mr. Crane. Hasn't the defendant a right to apply to the

Court for permission to see papers and books before the case

goes to trial. Suppose the district attorney won't show them?

Mr. Ioltsoff. I do not know of any cases arising where

the distrirt attorney refused to show documents In his posses-

sion where ithese documents are needed by the defendant.

The Chairman. Should it be a matter of grace to get the

consent of the district attorney for something the defendant

should have an a matter of right?

Mr. Xc4Lellan. It is not a matter of grace. The Court

has the right to do that. The question is whether you want

the discovery rule in a criminal proceeding.

Mr. C n•ee. I think the defendant should have that right.

We treat a Judge as though the Judge had to be checked up on

everything. We are fighting in these rules for the mediocre

man, and I do not see why we should consider the Attorney

General or the District Attorney as a super-man, and I think

we should make rules that give the defendant that right.

Mr. Youngqulst. I think we should have a rule -- not in

the discovery rule -- which gives the defendant a right to

inspect any books or documents in the possession of the Govern-
i

Mont when it is neaexxary for the preparation of his defense.
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•r. KeXo han. By motion to the Court, for that reason.

The 0b irman. I thought Mr. Dean made the suggestion that

this might require a rule in pretrial practice and work it in

there. Thst seems to me to be a good Idea.

Xr. Seth. This ought to be a matter of right, not an

invitation ýwtter like pretrial.

Mr. Seasongood. The other merely invites the party.

The Chairman. Shouldn't this rule be referred back to

the roport~r to be restatedt

Mr. Doem. There are tvo or three cases that raise

confusing luestiens, and I think we ought to have that before

us before Ve attempt to redraft it. The" is one written by

Judge Oard'so. I think it is People against Lemon,

The Chairman. The motion is to refer the rule back to

the reporter for redrafting, in light of the discussion.

All tIose in favor say "aye.' Opposed, "No.* The motion

is carried.•

Rule $7.

Xr. t14tsoff. Rule 57 is the rule on depositions, In

its structvre it follows the Civil Rules, but it is much more

ciroumsoribed. It does not permit any depositions on notioel

it only permlts depositions by order of the court, because

depositioný play much less part in criminal cases than they do

in civil c*ses and are the exception rather than the rule.
to

(a) is the general provision a&/vhen depositions may be

taken in oaIminal eases, and the second sentence relates

specifically to a witness who hans been committed for inability

to give re %eognizance.

Oases of that type are not very frequent in the Federal
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courts, but when they do occur they cause hardship to the

witness, and that provision would give the witness the right to

have his d position taken so that he could be disoharged from

custody.

Some $tates have similar statutes.

Mr. Youngquist. That is why you use the word "shall" in

line 8t

Mr. Holtsoff. Yes.

The second part of 57 (a) is Just as to the contents of

the notieep which is issued on the basis of a court order, and

the civil ýulle is followed as to that.

Kr. GOLueck. May I inquire as to what the expression

"partionia' class or group" in line 16 refers to, usually?

Kr. N•ltsotf. Suppose you want to examine a member of a

group that you can identify but you do not happen to know the

man's name.,

The Qýairman. Members of Union No. 670, for instance.

Mr.' Seth. That is the civil rule.

Kr. ýoltzoff. That is the language of the civil rule.

Kr. Iongsdorf. Kay I suggest for Kr. Ioltsoff's considers-

tion, in line 11, "the party at whose instance a deposition is

allowed aod directed to be takeno so as to keep someone from

thinking that this is to be taken on notice like a deposition

de bone oise?

Mr. 4oltzoff. I think it is a good suggestions "the party

at whose #nstance the deposition is ordered to be taken."

The Qhaimran. That correction will be made, if there is

no objection.

All 'ight, will you go on, Mr. Holtsoff?
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Mr. N ,ellen. May I ask one questions because we want to

finish what we can? Do all of you think that it should be

provided that a witness must be released when he is hold as a

material vi ness if his deposition is taken? May there not be

cireumstancs in which the presence of the witness might well be

required a$d a deposition not be substituted?

Mr. ROltsoff. You would change Oshall* to "may"?

Mr. NctLellan. I am only wondering about that.

Mr. 5easongood. The same question occurred to me. It

might be very important to have the witness personally present.

A deposition loses a great deal of force as compared with the

personal a&tendance of the witness.

Mr. Ycungquist. That was in my mind, too.

Mr. 3th. Leave out "forthwith3 also.

Mr. Ioltsoff. Persmally, I think it is always a grave

injustice to a witness who is at no fault at all to be kept in

prison for a number of months just because he happened to see

a parti•ulr crime.

Mr. XýLellan. They do not exercise it except when they

need to, and there may be circumstances where his personal

presence io necessary for trial purposes.
i

Mr. Ybungquitt. I suggest that we nhange "shall* to

may.

The Chairman. And strike out "forthwith."

Mr. Waite. That matter was very definitely considered by

the American Lav Institute. There have been a number of cases

in which vitnesses have been held longer, as a matter of fact,

waiting tc give their testimony, than the defendant was held

after he as convicted and sentenced, and there was a thorough-
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going agreement that that was a danger, a menace which ought

to be cnd.

The ln titute Code reads that a witness may be hold for

two days &n4 then released if he gives security for his appear-

aaee, and t1on there is the provision:

"*Vbnp however, it satisfactorily appears by

examintion on oath of the witness or any other person

that the witness Is unable to give further security as

provided in Section 57, the magistrate may make &A order

findiný such fact, and the witness shall be detained,

pendin$ examination, for his conditional examination.

Within three days from the entry of the order last

ment.loed the witness so detained may be conditionally

examined on behalf of the State," and so on. "At the

oomple•ion of the examination the witness shall be dis-

charges, and his deposition may be admitted in evidence."

I shoud myself be very loath to perpetuate the present

system of *king it possible to keep a witness indefinitely

awaiting trial.

Xr. Roltsoff. Of course, in the Federal courts witnesses

are not committed anywhere near as frequently as the case in

state oourtSo because of the difference in nature of the Federal

proseoutions.

Mr. Waite. That may be. It is quite possible that they

do not bappn,, but we should recognize that they might happen

and make a .Ule taking care of that.

Mr. Nobellas. I move that in the tenth line of Rule 57(a)

the word "shallo be deleted and the word "may" inserted.
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Mr. Yo mgquist. Isn't it the eighth line?

Mr. XI ellan. I thought it was the tenth line, sir.

Mr. BeSsongood. No; it is the eighth.

The Chairman. No; it i. the tenth line.

Mr. lolangquist. My proposal was directed to the eighth

line. That 5i the heart of your statement.

Mr. Gl6aeck. But that refers to taking of the deposition,

which is always allowed, and the other refers to the discharge.

Ur. YoUngquist. Do you mean you could take his deposition

and still k~ep him in jail?

Mr. Glueck. You night. You could change your mind. He

might get killed.

The Chbirman. 8houlddt the Court have the right to protect

the man, Mrý Waite?

Mr. Walte. If we give the Court the discretion as to
I

whether he khould release the man or not, that leaves the rule

exactly as ýt is today, and today it has been demonstrated to

have been abused time and time again. You might just as well

have no rule in there if we are making it Just what the present

rule is.

•r. crune. it would cover cases like we used to have

that involved the Black land. One witnessgot on his knees
not

before me when I was on the bench and begged myto discharge

him, and I had no power to keep him, and he was killed the next

day.

Mr. o4tsoff. It seems to me that this does not perpetuate

the present practice, because by providing for the taking of

the witnessý deposition you are more apt to get the discretion

of the Court in favor of the witness.
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Mr. Waite. I had not thought of it as an absolute

obligation to discharge a man who did not want to be discharged.

Mr. D~an. It must be done on his application, in the first

place.

Mr. W•ite. That is my understanding -- that he shall be

dlschargedýonly if he wants to be dischargedi but that if he

wants to bo discharged, then he must be discharged.
i

Mr. XeLellan. That does not cover the case where it is

important to have the person's testimony. It might be a rare

case.

Do yoia think you would want to have the rule so that the

Court coult in a proper case discharge a man?

Mr. Waite. That is precisely where the abuse has occurred,

where the Oourt thinks that it is important tohave the witness

and has he.d him despite his protest. It makes it a criminal

offense ever to have seen an occurrence that might itself be

criminal.

Mr. Hbltsoff. Do you know of any such abuses in Federal

oases? I io not know of any myself. I was wondering if any

had come to your notice arising in Federal courts.

Mr. Wsite. No, not in Federal courts.

Mr. Holtsoff. If you say there is no abuse in the Federal

courts, vhy should we legislate here for that?

Mr. Wlite. I do not say that there is no abuse in Federal

courts. I say I do not know of any. I happen to know of a

8 great many cases where it has occurred in the state courts.

Mr. SOLellan. I do not know of any, but I do know of

oases where we discharged from custody vitnesses who were

held by state courts because they were holding really a party
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under the gise of his being a material witness for an unreason-

able length of time.

Mr. S asongood. Those are all instances of where you

would eithsr hold him or his testimony is lost, but if you

have a proýision that you may take depositions, then the reason

for it wouJd not be so great.

Mr. Waits. Exactly.

Mr. Seasongood. Thereforej, it should be discretionary

with the 0Ourt.

Mr. Waite. No. If the Court can preserve his testimony

by taking deposition, then the reason for holding a man

indefinitely ceases to exist.

Mr. Boascngood. Not always. I think Judge McLellan

would say that sometimes the personal attendance of the witness

at the tri~lis very important.

Kr. MXcLllan. I can add nothing to what you have already

said. I agree entirely with you.

The 01*iwmn. We have a very definite conflict of opinion

here.

Judge, should not your motion with respect to "may" and

with respeOt to "shall" also take with it the word "forthwith"?

Mr. MXLellan. I think so.

Mr. 3ýasongood. Is the amendment to change "shall" in

line eighty

3r. o Xellan. Line ten.

The Chairman. The motion is to strike in line ten the

word "shall." and "forthwith" and substitute the word "may" for

the word "•11."

Is that correct, Judge?
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Mr. NX ellan. That is right, air.

Mr. Sesongood. I would like to amend it by saying that

'may" shall be substituted for "shall" in line eight.

The Chbirzan. May we take one motion at a time? I think

we perhaps can clarify it.

Mr. 8esongood. Very well.

The Ok*irman. All those in favor say "aye.' Opposed,

"no.* It seems to becarried. The motion is carried.

Now, Mr. Seasongood moves to amend the word *shall' in

line eight to "may." Is that seconded?

Mr. Yoauquist. Seconded.

The Chairsmn. It has been moved and seconded. Is theze

any discusaion?

Mr. MaLellan. I have a feeling, Mr. Chairman, that there

is not quite as much reason for making that change as the other,

because I think it rather probable that the witness should have

the right to have his deposition taken, so that,the deposition

being in eistenoe, that can operate upon the exercise of the

Court's disOcretion, given in line ten, to discharge the witness

or not disoharge himl but if others see it the other way, I

shall vote lith them.

Mr. Soasongood. One thing that occurs to me is that it

may tend to delay the trial.

Mr. Robinson. You might save a life.

Mr. 8easongood. It might be a long distance away and it

might be a means of delaying the trial. I think the Court

should be allowed to do it in proper oases. You can trust the

Court, if othing is lost by it, but he should not be allowed

to do it 4 all instances.
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Kr. xf ellan. I feel that the witness should have the

right to have his deposition taken so as to make out, in the

ordinary case, a case for discharge, leaving to the court the

power, however, after the deposition is taken, of discharging

or not disnharging the witness; but I am not strong on it.

Xr. Robinson. I an wondering about the case you mentioned,

Judge Crane, and the reason for that black Hand party not wish-

ing to be 4ischarged. Was he a witness?

Mr. Cwane. He had confessed against his confederate and

was to be used and detained by the district attorney.

Mr. Robinson. In other voids, a provision like this would

probably have saved his life.

Mr. Of•ne. It was after the trial, of course, when I had

no power to hold the man, but he was shot and killed the next

day.

Kr. Robinson. In the Capone cases in Chicago I know that

ther were times there where I think witnesses' lives would

have been Saved. I think there were fourteen or fifteen killed--

at least that many; it may have run past twenty -- and I think

that even Ohw gangsters, in a good many of those oases, would

realize that the witness# deposition is on record and, in case

of his death, it could be used against him anyway. I think that

that is just one factor to be considered in decid-ing that a

witness$ deposition shall be taken.

Mr. lurke. Mr. Chairmsan, I am wondering if by any possible

interpreta~ion of this provision as it stands at the present

time it oohld be oonstr-ed as placing a premium upon a certain

type of testimony to be given, with possible discretion that if

the testimony given was what the authorities considered
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forgetting. A man was sent to jail for ten years in New York

because in the third trial he had forgotten all he said in the

first.

Mr. Y•ite. That is all right, but if I had to stay in

Jail for eight weeks, as one chap had to do in New York, wait-

ing for my testimony in a minor case, I would risk perjury

rather than remember what happened in that particular case.

Mr. 11Iltsoff. I call for the question on the motion.

The Cairman. The question on the motion with respect to

the word "#hall" in line 8 as made by Mr. Seasongood. All

those in favor say "aye." Opposed, "no." The motion seema

to be losti.

If there is nothing further on (a), Vill you tell us what

difference* there are in (b) ?

Mr. I~ltsoff. (b) relates to depositions taken at the

instance or the Government. Of course, at the present time

there is no such provision, but many $tates have provisions for

deposition! at the instance of the prosecution, and there are

many situations in which such a provision is necessary.

The rule as it is now drafted contains a safeguard guaran-

teeing the confrontation privilege.

I wouLd like to say that in the light of the discussion at

the last meeting, the confrontation rule has been construed by

the Supreme Court as not meaning that the witness has to be

confronted by the defendant at the trial, but merely that he

has to have an opportunity at some stage of the proceeding. or

other, to Bee and cross-examine the witnesses. This rule is

drafted on that theory.

The Chairman. And the matter of expense is taken care of
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in the lest part.

Mr. etellan. Yes, but in that sufficiently done,

Mr. Ohais•na? Should there not be some provision that they

should be advanced prior to their being Incurred? When you

are dealing with this delicate subject of using a deposition

against the defendant, should not the means of getting to the

place be s~pplied to the defendant and his counsel in advance?

Kr. Holtsoff. Shall we change the word "paid" to

"advanced" in line 30? "shall be paid in advance." That is

in line 30o I second the motion.

The Chairman. Is there any objection to that? It is

adopted by consent.

Mr. Seth. Does this rule sufficiently protect the defend-

0 ant? I me", is it definite that before a deposition of this

kind is taken he has had the opportunity to employ counsel and

has been a4vised by the court that he can have counsel of his

own seleotteni or that one will be appointed by the court?

10 The 0iairman. I think that is covered by a rule on

counsel.

Kr. 8Oth. I know, but may a deposition be taken before

that is done?

Mr. Ioltsoff. You do not take depositions before a plea

is made.

Mr. Doan. At any event, I was going to suggest the

Insertion "and the attorney for the defendant" in line 23, so

that it re~dst

"The officer having custody of such defendant and

the attorney for the defendant shall be notified."
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the prelimFry hearing willbe admissible if the witness dies?

Kr. Ro tsoff. It has been applied to two types of eases,

One, testimpny given in a preliminary hearing# and the other at

the trial, and the witness died in the meantime.

The reason for the court's permitting such testimony to be

introduced Was that, as against the confrontation rule before,

the confron*tation rule does not mean that the witness must be

produced at the trial, but merely means that at soise stage in

the proceeding -- and it is not limited to any specific stage --

Kr. Cýane. It seems to me that it might be made to look

very ridicul1ous if you say that a defendant looked up in

Washington should be taken to Hawaii or Alaska or San Francisco,

with expenoes paid.,

I do got want it to seem that I am opposed to it. I want

to go alon4 with any advance. but we do not want to look

absurd. It seems to me that that constitutional provision

meuans that he shall be confronted by the witness at some part

of the Judtcial proceeding of the trial. There may be a hear-

Ing before a magistrate or a judicial office. It is "quasi,"

as we oall it. I have never known the authorities to go

further ni the decisions than to day that when a witness has

appeared thre -- where he testified at the preliminary hearing--

cross-eaxaLnation was permitted. I do not think any authorities

have gone further than that.

Lr Roltsoff. Many itatses have the confrontation require-

ment, and yet they have provisions for taking depositions by

the Govermwent, and the two have not been held inconsistent.

Kr. mne. It has never been tried out.

Kr. oltsoff. I do think that the Supreme Oourt interpre-
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tation of the confrontation rule goes perhaps a little further

than the rtle that you expressed.

Mr. Robinson. I do not know about that. In view of Judge

Crane's retuest at a previous meeting, Mr. Strine, of the

research staff, did prepare a study of that. It is in the back

of the book. You might look at that.

Mr. Crae.. What was the result of it?

Mr. Robinson. Just about what you say as to how far the

Supreme Cotirt has gone.

Isn't that right, Mr. Btrine?

Mr. Strine. Yes, my views are Just about what Mr. Koltsoff

has expressed.

Mr'. C*one. As to how far the Supreme Court has gone, what

does it show?

Mr. Strine. The Supreme Court has not gone beyond

depositiono taken at a preliminary hearing# but I think the

reason ujijht well apply to other depositions.

Mr. Cýane. I think we ought to be a little slow to go
I

beyond what has been held.

The ChýAirxan. Doesn't it often result in a gross mIs-

carriage of Justice if you cannot examine the witness outside

the jurisdict ion?

'Mr. ýrane. There might be some process by which you can

get to th court.

Mr. ean. You an now.

Mr. ;oltsoff. You can't from Europe or South America.

Mr. Dýean. You can from anywhere In the United States.
i

Mr. Crane. Are you going to put in a rule here where

there are some things impossible? Sometimes you cannot unearth
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Mr. I ltzoff. Perhaps Tudge McLellan, a former Federal

Judge, cou Ld tell us his experiences about that.

The Cairmn-. Now about the oil cases, where some of the

people f1.4 to Paris?

Mr. Cýane. Ono of then had a house not so far from me,

in GardenCity. He died of a broken heart. Ne tried to get

back, and he could not get back. That poor follow died in

misery. There is justice.

There are some things we can do, but let us not do

ridiculous things.

The h0iairman. It does not set well with the comon people

to think tbat just because a man has millions on which to live

in Paris ini the old days he can get away with it.

Mr. Coone. There are some things we have to leave to the

vengeance of the gods.

Mr. Toungquist. This provision for the payment of expense

applies only when it in at the instance of the Government.

Jro. Crne. Yes.

Mr. Holtsoff. You are going to leave it to the Department

of Justice and the United States Government.

Mr. Orane. I am speaking only of this. There may be

nothing in it. Maybe I am wrong. But whenever you have t his

sort of tbong going forth, they will pick out the absurd thing

and the riliculous thing, and it harms everything else.

If thxis is going further than the Supreme Court of the

United States has gone -- but you say you think it was not even

the intent of their language -- I say you ought to consult

them. Th.y will talk to you about it. Go up and ask them.

Mr. ýOltsoff. The Supreme Court has never had occasion to
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pass on the validity of the present situation, because there

has never ýen a provision for it.

Mr. Or*ne. It is not the validity of it; it in the

ridiculousness of it. You are going to pay the expenses of a

lavyer for traveling three or four thousand miles.

Mr. Mc~ellan. It is permissive only.

Mr. Crone. But what is the good of it if you are going to

limit it by saying, "Well, of oourse, the Judge won't allow one

to be taken at Boston or Sa Fnrancisco or Mexico"?

We hage got Just those things to face.

12 The koairman. For instance, let us take a scene in the

Nall-Mills case in New Jersey, whore they took this Pig Woman

from the ourthouse in a stretcher. They had a perfect vaude-

0ville show.

Mr. Cftne. Even the taxicab driver talked about that from

the statio4 Bunday afternoon. Xe vwnted to know when they we"

going to hove another trial like that -- it was a good show.

I am not critiisixng Nev Jersey. We have hbad them in Now

York. The Daves ease and the Patrick case were a disgrace.

Mr. Ioltsoff. Wouldn't this rule avoid that type of

situation? You can take depositions in the hospital.

Mr. C04ne. Now can you prevent a judge from getting in

0Uthe swspaoer in a case that is spectacular? You cannot change

that.

I w1t go along with it. I am simply telling you what I

think about it. I have spoken to two or three people about it,

and they laughed about It. It seems absurd on its face.

Mr. RObinson. I wonder if you could put a clause in there

calling attention to the fact that it would be purely optional
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on the part of the Goverment?

Mr. Or e. This is a 0ase where ooncededly we are going

beyond anyt1ing that has been done and that has been justified

by the oourts, and we are agents of the court.

You know some of the judges, and so do I. Why not go in

and talk to thoem about it? Xr. Vanderbilt could do it, with

extreme goo# taste. Re is born with that.

Mr. Xc.ellan. Would you lot me ask one question, in order

that I may knov how to vote? I would like to ask the question

of Mr. Holtooff.

Have y0iadequately and specifically enough provided for the

right of thb defendant himself to cross-examine or have his

counsel croos-exAmine him?

The h*irman. That Is in (a).

Mr. Ro~tsoff. I thought it wasp but I would be glad to

have it strengthened or emphasised in any Way.

Mr. Mc~ellan. It says, "exAmination and cross-examination

of deponento may proceed as permitted at the trial."

The Chbirman. I think it should be "in accordance with the

practice at the trial."

Mr. Holtzoff. I used the phraseology of the Civil Rules,

but I do not know why we should be wedded to it.

The Chairman. May we, with regard to Section (b), consider

whether or not you want to take it in its present form or whether

you want to limit it to the use of witnesses who cannot be

brought to rourt by reason of illness, or something like that?

I think to ýhat extent nobody could question the use of it,

could they?

Mr, Xoiltsoff. Paragraph (d) limits it.



36

478

Mr. Wchsler. It limits the admissibility of the

deposition but it does not limit the taking of the deposition.

I think it is a sound idea to limit the taking of the deposi-

tion there it would not be pertinent to the case. I think

that would meet Judge Ozanets point.

Mr. Xoltsoff. I have no objection to that.

Mr. 5iasongood. I suppose it is temerity on my part,

after what Judge Crane said, but I call attention to the fact

that there is no similar privilege given to the defendant.

Nr. *~ltxoff. Rule 57 (a) gives that privilege to the

defendant.,

Mr. Vechaler. Before putting the question, I would like

to say a sord about Mr. Seth's point of some time ago, which

seems to ve a valid point. Under 57 (a), the general provi-

sion, the court may order a deposition to be taken at any time

after the filing of an accusation. Under the previous rules

that have ibeen considered, the counsel provision does not be-

come operative until the time of arraignment.

Mr. Oeth. We amended it by putting ncounsel" in there.

Mr. 1,oehsler. I would like to know what the sense of that

amendment is. I missed it.

Mr. Joean. Simply that counsel shall be notified.

The baMirsman. Notice shall be given not only to the

2-1 defendant but to defendant's counsel

Mr. Weahaler. That does not meet the point, it seems to

me. Suppose he has not got counsel?

The ;haiman. Then you cannot operate, because the

notice must be given to counsel.

I th-nk the point is well taken. Why not, in lines 3 and
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4, make the provision that it shall be after arraignment?

Mr. HoLtaoff. I was Just wondering. Suppose a witness is

infirm or sick and dangerously ill and about to die. You might

want to takO his deposition at an earlier stage.

Mr. WeOhsler. I think that is true. I think the way to

meet it is that, if that situation arises and if the defendant

is not a fugitive, he be given the benefit of counsel at that

time.

Mr. Roltsoff. I agree with that, and if it is the sense

of the committee, I will be very glad to recast the rule so as

to include a provision to that effect.

Mr. Mc•ellan. I am enough afraid of this rule so that I

would like to have it apply only to a situation where the

defendant has already pleaded, instead of having anything in

advance of the parties' being at issue because of the notice.

That would icut out that time situation that you had in mind.

Mr Ioltsoff. Ues.

Mr. Vochsler. Kay I ask on that point, Judge KeLellan,

whether there might not be situations where the defendant Is a

fugitive a&d whee it is desirable to permit the Government to

take a deposition? In that case you could not do it.

Mr, 84th. You could not do it anyhow, unless you had the

defendant present.

Mr. Weohsler. Well, it occurred to me, in my statement

before, that perhaps it ought to be permissible, whore the
i

defendant is a fugitive and whero his game may be to stay away

until a si•k witness dies --

Mr. XýLellan. Then he does not have a chance to confront

the witnxesS.
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fugitive would forfeit his right and forfeit it fairly.

Mr. Rcbinson. In this connection, this point should be

brought upý I thinks that in the Southern District of New York

Mr. John T. Cahill and also his successor, Mr. Correa, have

told us that they have difficulties there with depositions

being used by defense counsel for obstructing cases. They

mentioned "e ease where a defendant --

Mr. Medalie. They took him to South America and to France

and did no4 use the deposition.

Mr. R~binson. To TimbULktu, also.

Sr. Mde.lie. Counsel retained to try the case would have

nothing to do with it when he learned about it and declined to

use the deposition.

Mr. 1 binson. Maybe this is still another one.

Mr. MNdalie. That is just one case.

The amiarman. May we go back to the question raised by

Mr. McLellýn and Mr. Wechsler? As it stands now, it is any

time after the filing of an accusation. You think that Is

unsafe, Ju4ge?

Mr. MýLellan. I could not give a very good reason for it,

but when vo are doing something as new as this and as valuable,

I think, in view of all that has been said here, it might be

well to confine the taking of depositions to eases where the

parties are at issue.

The C0irman. Particularly as up to that time you would

not have the defendant in court and he could not be given

notice so he could confront the witness.

If yoFx proceed on the fugitive theory, Mr. Wechsler, don't
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you think le are getting out on now territory, where the court

might not we willing to go along with us?

Mr. W eohsler. I see the point. You have got to face the

question, s think, to what extent you are prepared to have

witnesses looked up, if the arraignment Is a long distance off,

when a propedure of this kind might operate to got then

releas6d. II myself do not feel I have the praotical knowledge

to make thý ohoice, and I certainly would not oppose limiting

it to the arraigunent.

Mr. Holtsoff. Naybe we would be more cautious if we

adopted Mri. NoLellan's Judgment, because this is a step forward

and this Is an advanoe, and maybe it is better to make a little

advance at a time.

Mr. Wlaite, I wonder if a good deal of the trouble Is that

in this secotion we hae an uxnkoppy *ooAfusian of two things.

We have tbhi problem of taking the deposition of a witness who

is someWhe" else;and also the problem of taking a deposition

of a witness who is incarcerated, with the idea of releasing

him.

3o far as taking the deposition of a witness who is some-

where else, I fully agree that that should not be done until

after arrignmont and appointment of counsel.

So far as taking the deposition of a witness who is

incarcerated and ought to be released, I think it would be

absurd to keep him there until after arraignment, because

arraignmento if you cannot find the defendant, may not take

place for six months.

I suggest that the whole matter be referred back to the

reporters ýwith the suggestion that he divide those two
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objectives so that we can discuss them more readily.

Mr. Dea . I second the motion.

The C•airnman. All those in favor of the notion say "aye.'

Oppose, "no.* The motion is carried.

I thizk that is a very happy suggestion.

Mr. Oftne. I vote for that.

The C4airm. (c) was to be strengthened. "shall prooeed

in aocorda4oe with the usual praotice of trial," or some such

language.

Mr. M1dalie. Did you approve of (a)?

Of coorse, I must apologise for my lateness.

Mr. H01tsoff. We made a change in line 10.

The Ok•airm. Changing "shall" to "may."

Sr. Nedalie. What did you do to prevent a failure or delay

of Justice*

Mr. H0ltsoff. That is taken from an existing statute that

has been i* force many years.

Mr. Xedalie. In criminal cases?

Mr. Roltsoff. It is a general statute, and that is the

statute under which the defendants take depositions In criminal

cases.

Mr. Wtohsler. You will recall, Mr. Chairman, that I

suggested that instead of that language, the reasons vhioh

would Justtfy the admissibility of a deposition be incorporated

in 57 (a), or whatever is the equivalent general provision. I

think that vould meet Mr. Medaliess point.

Mr. Dean. I second that motion, so that we have that

clear.

The C1ýhiman. All those in favor of that motion say *aye.*
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Opposeds "ne." The motion is carried.

Mr. Both. But that restriction ought not to apply to the

case of a ViLtness in custody.

Mr. Nottsoff. No.

Mr. Bseh. That ought to apply only to those at large.

Mr. Notttoff. We would differentiate it.

Paragraph (d) is Just the usual provision --

Mr. Mc$.elLan. Rave you got through (o)?

The Chaiz'an. (b) has gone back to the reporters and,

with regard to (o), ve were considering using such language as

"shall proceed in accordance with usual praotice of trial."

Mr. MoUellan. "and the right to cross-examine shall be

preserved*" or something like that.

The Obiz'iman. All those in favor of such amendment to (a)

say "aye." Opposed, "no." The notion is carried.

Now, (d).

Mr. Roltsoff. (d) is with respect to contingencies in

whioh depositions may be used -- namely, that the witness is

deceased oi is unable to attend trial.

Mr. S*asongood. Oouldnvt)ou strike out "because of age,

sickness, Jknfirmity, sand so forth? Suppose he in testifying

in another1 court?

Mr. X4ltaoff. Then the trial can be continued.

Mlr. Mqdalie. Suppose he is on the stand indefinitely.

That has bappened.

Mr. 5ýasongood. 1e may be kept in another court for days

or weeks. Doesn't that limit itt

Mr. Glueak. Ie may be in the military service.

Mr. I~ltsoff. I did not have military service in mind.
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Suppose we strike out *because of age, sickness, infirmity,

or imprismo ent."

Mr. G~ueok. That would then affect the point that

Mr. Weohslqr aede.

0 The Chairman. No. The impression I got of the point that

Mr. Wechnl~r made was that we should have a recitation of the

ciroumatan~es under which the deposition shall be available for
i

use at the trial. If it is to be incorporated in (a), I have

no objection to Its going out here, but we want it in somewhere.

Mr. X0ltsoff. We want it in, but my understanding is that

Mr. Beasongoodts suggestion is that it should not be limited.

Xr. Basongood. That is, to strike out "because of age,

sickness, Lnfirmity, or imprisonamt,' because that is an

0 illustration of the limitation, and the word "unableU is

suffioientl.Suppose he is in the military service. That would

3 not be covered by those enumerations, There might be other

causes of iLnability which the court would determine.

Mr. Ybungquist. We have two situations, (a) relates to

a situatioi which permits the taking of the deposition. (d)

permits tke use of the deposition.

The *hairman, Your motion, Mr. Seasongood, is to strike

out from 1•he beginning of line 39 through the word "trial* in

0 line 1?

Mr. Oeasongood. No; "because of age, sickness, infirmity,

or imprisonment.'

The Qbairman. "or by procurement of any defendant has

avoided the service of process or has otherwise been prewented

from atten~ding the trial.

Mr. ýoltzoff. I think that should stay.
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The Olairman. That should stay?

Mr. I ltsoff. Yes.

Mr. K*dalio. Why shouldn't the word "disability" be used

in soma waO? *Disability" is Zenorally recogalzid by law.

Mr. RI4tsoff. "is unable to attend the trial" is broad

enough to 4over that.

The OCharman. And more.

M.r-. Medalie. Do ý-ou thinuk so?

The Chairman. Yes.

Mr. koltzoff. Yes.

Ar. Xedalie. What I have in mind there is that a deposition

in a orimu l a&s* should not be used unless you just cannot

get the vit~ness

Mr. Roltsofft. "is unable to attend the trial" covers that.

Mr. Ycungquist. Why couldn't you do this-: "unless his

attldnuuoi at 44 trial cannot be procured," or something like

that?

Mr. Seth. That i. in somewhere.

The C1airman. Ar. 3easongood's motion in to strike out

line 39 tbaugh the word "imprisonment."

All those In favor of that motion say "aye." Oppoeed,'no.'

It is earrted.

Is there any further motion addressed to this section?

Mr. Holtsoff. There is a misprint in my copy.

Mr. Aedalie. In line 41 it says "or has otherwise been

prevented. "

Xr. Holtsoff. That is limited by Rprocurement of any

defendant.Nd

Kr, ~l~lie. No. "has avoided the servioe of processe.
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Mr. R ltzoff. It was certainly not intended by the drafts-

man-

Mr. Metalie. If be has been prevented -- in line 41 --

by the defe idant or his procurement, we ought to say so. Other-

wise it means otherwise prevented. Perhaps his mother-in-law

got married again and he had to attend the wedding.

Mr. H4tsoff. I must confess that apparently it has not

been made Olear. The phrase "is unable to attend the trial" is

applicable to both --

Mr. MXdalie. I think the repetition is permissible there,

for clarity.

The Chairman. That will be recast for clarity.

Mr. YOungquist. Wouldn't it be better to say "party" rather

than"defendant" there?

Mr. 3Bth. I think the Government might hold him out.

Mr. Modalie. It might. It has been done.

Mr. Both. Absolutely.
I

The Cairman. The word "party" in place of "defendant" in

line 40 is acoepted.

Lines 39 to 41 are to be recast to meet the objection

raised by Mr. Medalie.

In there anything else?

Mr. Hcltzoff. Line 4 7 contains a misprint. The word

"changes" goes out.

Mr. M¶dalie. I move that everything in line 43 after the

period and the balance of the subsection be stricken as unneces-

sary, "Any deposition may also be used," and so forth.

A depcosition or any part of it can be used in accordance

with rules of evidence. You need nothing else.
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Kr. XIltsoff. The only reason I put that in is that it is

in the ivil1 Rules, and I was afraid that somebody might say

that because it is In the Civil Rules --

Xr. OG*ne. I do not think it is fully understood by the

judges to mean that.

The 6b*iraan. I think there is enough dispute to leave it

in.

Xr. I0ltsoff. It may be that in the Southern District It

is clear.

Xr. Kodalie. We do not knov any more lay in the Southern

District than the other districts know.

Kr. IOltsoff. I did not mean that in any sarcastic sense,

but it may be that they use it more.

The Chairman. Do you press the motion?

Kr. K*dalie. I do. I do not propose to be hypnotised by

errors in the Civil Rules.

Mr. Doan. I second it.

The Obairman. All those in favor of Kr. Nedalie's motion

to strike out lines 43 to 48 say "aye.' Opposed, *no." The

motion app)are to be lost. The motion is lost.

All t4ose in favor of section (d) as previously amended

say Oaye." Opposed, "no." The motion is carried.

Kr. NISltsoff. Kr. Ohairman, (e), (f), (g), (h), (I), and

(J) are putely formal and technical provisions as to the manner

of taking ýnd recording depositions, and they are largely

Mr, K*Lellan. You mean objections, don't you?

The Cýhairmn. Objections.

Kr. Ioltsoff. Yes, beginning with that. That paragraph

and the paagraphs following, to and including (J), all relate
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to the matter of taking and recording (c) depositions, and these

provisions ure taken entirely from the Civil Rules, somewhat

oondonsed.

Mr. Cranne. You have not anything there about the defend-

ant crossimg the ocean on a steamer?

Mr. IR ltsoff. No.

r•. aeth. I would like to refer to page 4, lines 78 and 79.

Isn't that language, *or is financially interested in the

action", oiut of place in a criminal proceeding?

Mr. Holtsoff. Yes, you are right.

Mr. Seth. It is in the Civil Rules.

Mr. X0oltsoff. You are quite right.

Mr. Robinson. Strike out the word "financially," you mean?
I

Mr. Xc4tzoff. "financially interested in the action.*

Mr. Robinson. Strike out the word "financially" and leave

in the rest of it.

Mr. Both. Just leave out "financially." I guess that is

sufficient 1

Mr. xc ltsoff. I see.

The 1hairman. If there is no objection, "financially" will

be strioken.

Are the"e any further suggestions as to these provisions

which have just been referred to?

0 (Does (k) come within that same category, or is that nov

matter?

Mr. XI tsoff. (k) is new matter. (k) relates to deposi-

tions and written interrogatories to be taken at the instance

of the defendant.

The Clairman. May we pass on the other?

If thtre is no objection, may we have a vote on (g), (h),

Attig (i), and (3)?
fle
1130 &m
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atbig li'. 1dalle. First, I would like to be informed, How do
fla.
cinoy you compel testiimony? By tho same process as you have in
11:30
1/14 C.Lvil clsc ?
Advis.

Com. Ol. T'ltzoff. Yes.

0Mr. Uedalie. What happens when the officer taking the

deposition excludes testimony that is offered, may, by the

defendant? Where is that? He exoludes testimony. The defen-

dant wants to got something imn'.,

Mr. Youngquist. That is in linos>O and 91. I think the

second sentence should read:

"tvidenoe objected to shall be taken subject to objec-

tion 10eing renewed at the trial."

Mr. Holtzoff. This is fram the civil rules.

Mr, !edalie. Yes, that is the usual practice.

Mr. Youngquist. Doesn't that take care of what you have

in mind?

Mr. Mfdalie. Yes, of course, that is the way these things

usually run. Very often immaterial things are asked,and it

usually be0omes a fishing expedition, and it is only when some-

one advise$ the witness, "It is immaterial; don't answer the

question, that the question comes up.

Mr. Youngquist. That is something you can't avoid.

Mr. Me dalie. Even the rules can't handle that.

The CImairman. All those in favor of the motion say aye;

those oppo~ed, no.

Now (h).
Mr. I{dltzoff. (k) relates to written interrogatories, but

only at the instance of the defendant. It is taken very largely

from the cavil rules.
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2 Mr. Nedalie. Does this mean that if the defendant wants

them takenx on written Interrogatories, the Court may so order?

But if the defendant wants to take oral depositions, has the

Court the discretion to direct that they be taken by oral in-

Sterrogatories?
Mr. Holtzoff. No.

Mr. Medalie. It reads that way now.

Mr. Holtsoff. I think you are right as to your interpre-

tation.

Mr. Medalie. We don't want it that way, do we?

Mr. Holtsoff. No.

The Chairman. I thought the question really was covered

by the first section, (a). This is only an alternative.

Mr. Holtsoff. Yes, but the alternative should be only at

the defendantts election.

The Chairman. If the defendant requests the taking of

depositions by way of written interrogatories. In other words,

that change, I take it, is by common consent?

Mr. Holtzoff. I suggest that we change the word "any' to

"every." That was poor draftsmanship in my part.

I move we adopt it.

The Chairman. In line 31 "any" is changed to "every."

Mr. Modalie. Suppose you have 126 defendants a"d they

have managed to assort themselves among a handful of counsel--

say 26 counsel. That is an awful lot of serving to have to do.

The Cbairman. If he does that by serving counsel, and he

serves one copy on the counsel to cover all of his defendants?

Mr. Medalie. Yes, but I point out to you that even in the

case I 6avo, of 126 defendants and only 26 counsel, you have in



awful lot sorvrikg to do on 26 people.

TheCmruma. I do nt soo how yo *an avoid It.

Mr' R ltSOo". I think It should be donie, boeaxo *evrJ

0use1 Is entitied to *woss-eauiae thU witnesses.

Kra. site. that is tuno.

The 4mairmen, Whoro there su 126 de*ndan•t, thero preb.

ably o se goed feos.

Nrw Xdst.o. This ia ox boeaeeo they ore, witteo into*-

rogatowie On the other hazO, isaot it a frat that • 1is

vidod for her* e and I assume it is -- that ntomrgatorwos awm

rotumeod br the of fi..i taking the dopositian and filed with *I

olozk of t' wt and ae" ava.Wbo to anybody iho wants to

"ead thea?

MrI9• rth. Tee,

Uri. 41o. Why aOuld it be noeasasw7 to go to t*at ox-1

po"lOT
III

Xt. ltso.f -W YOU have to jty the people on opportuity

doftdefra the cost of the latemegatowiee.

xro X iLs. Yen are talkig be At prOposed intor"ga-

tories?

mr ip atsoff Yee.

Kri. NMdalioe All rihtl wIthdram. Pr•atioally the"e 44
be no hard hip, bosausO rar'ely does anyone •mdetoke a pro0sot

liko that, only a oapable Off1O13.1,

"ae ta *i All these In faomw of soation (k) say Aye$

opposed& Noo

Xit songood. Bofror you leave this* this idea of t |

spositiLo, Is not a novel thing, as has bel Intimatd. onth

eontroxy# it Is provided for In the sonstitution of the 1tate i

I, i
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4 of Ohio, i Article i, Section 10, which says:

" * * but provision may be made by law for the tak-

ing of the deposition by the accused or by the State, to

be used for or against the accused, of any witness whose

attendance cannot be had at the trial, always securing to

the accused means and the opportunity to be present in per-

son and with counsel at the taking of such deposition, and

to examine the witness face to face as fully and in the same

manner as if in court. No person shall be compelled in any

orimiial case to be a witness against himself, but his

failure to testify may be considered by the court and jury

and made the subject of comment by counsel. No person

shall be twice put in jeopardy for the same offense."

That emendment was adopted in 1912. The privilege is pro-

vided in Sections 1344-ll and following for the defendant to be

paid his compensation and that of his counsel when he takes the

deposition*

Mr. Youngquist. If he is financially able.

Mr. Seasongood. It does not make that provitson. It says

that when either party wants to take a deposition, the defendant

and his oounasel have a little junket and can take it at the ex-

pense of tho State.

I don't suppose you want to go that far, but I am Just call-

ing yo-u- attention to the fact that that is the Ohio law. I

suppose -,he idea is that botn the State and the defendant shall

be treated equally.

Of course, if the defendant is impecunious, or counsel has

been appointed b7 the court --

2 Mr. Crone. We might add to our rule that it is for the
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duration o the war. He can't take a trip to Europe.

Mr. D an. I might just state that you have given the

Government the privilege and the do•endant not the same privi-

lege. If the defendant takes the testimony, he waives the

right to that extent to be confronted in court by the witnesses

he calls. But in the Ohio statute or constitution they treat

the defendant exactly the same as the Government and give him

the privilege of taking these depositions, if the Court so

orders, at the expense of the State.

Mr. Youngquist. But, Mr.Seasongood, should we not provide

in (b), where the deposition is taken at the instance of the

Government and requires, of course, the attendance of the defen-

dant and his counsel, that the defendant's expense should then

be paid by the Government, whether the defendant is financially

able or no$

bir. Crane. I think that is there. All I am saying -- and

what my contention is -- is this: that it has never been done.

I have stated my reasons before; I shall not do it again.

Mr. Wechsler. I should like to have a chance to second Mr.

SeasongoodOs motion, if it was a motion.

Mr. S3asongood. You mean that the defendant should have the

same privilege as the Governmenti

The Clairman. Did you make a motion?

Mr. Seasongood. I am not sure that I did. I just men-

tioned the iohio law. The defendant is entitled to there; but

if he eall witnesses himself, doesn't he waive the privilege

of having aem brought into court, if he calls them by way of

deposition?

yr. Wechsler. Suppose the defendant is indigent, as most
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defondants are, and there is a witness who will testify in his

behalf who Is inaccessible, who is likely to be unavailable at

the trial.1 It seems to me that the procedure -- the principle

of the prooedure, if valid -- ought to carry to making some

provision for helping a defendwrt in that situation. I under-

stood triat to be 1M1r. SeasonGood'f suggestion, and T would like

to support it iff he thinks it should be in.

Mr. Holtzoff, The rule permits a defendant in those cir-

cumstances, to take a deposition.

Mr. S3asongood. But he does not get the expenses of his

counsel.

Mr. W•echsler. He has the privilege of sleeping on the

park benches, Which is open to the poor 8nd the rich alike.

Mr. Crýane. I am sorry that I have caused so much trouble.

The Chairman, I have no motion, I don't want to shut off

any disoussion.

Mr, Hltzoff. I think a provision should be made along

this line, safeguarded by the discretion of the Court,

Lr. Soasonbood. I think so, because you have a better

chance. Otherwise you are going to have the argument made,

"You give the Government the right, but you don't give the im-

pecunious 4efendant the right."

The Chairman. Do you make the motion?

Mr. S~asongoed. I move that in the case of an impecunious

defendant, he be allowed to take depositions subject to the ap-

proval of •he court, whenever the court orders, and that on the

taking of $uch depositions the reasonable expenses of himself

and his coansel in attendance at the place be defrayed by the

Government t
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7 Mr. C~ane. Before we adopt that, how moany lawyers in New

York do you think would immediately find witnesses in the

winter timO out in California or down in Florida?

Mr. Sbasongood, I agree with you, It is subject to great

0 abuse, Burt if you say that the court has the say as to whether

this is really just a means of getting out to Sunny Palm or is

in the interest of justice, then you are protected.

Mr, C'ane. Seriously, you must remember this: We can

never 6et 4 thing perfect. We can never cover every instance

in the law, We don't in many of our decisions. Botb in college,

teaching it, and in our decisions we are always taking the lesser

of two evils. It is never a question of right or wrong, good or

bad, perfect or imperfect; it is the lesser of two evils.

I say it is b etter, perhaps, that a prosecution fail in

some very rare instances than it is to have a general provision

that the Government or the defendant can take depositions in

far off oltmes, with expenses to be paid to carry the defendant

and his comsel there.

On tho face of it it seems absurd, and it is only necessary

because of our constitutional provision. It is better in one or

two instan~es that the prosecution fail than to have such a pro-

vision which is absurd.

Mr. Seiasongood. How can we say it is absurd when the

great State of Ohio has had it embodied in its constitution for

thirty years?

Mr. Crane. No, that is not so. It would not apply to New

York or to|Texas, because there are reasonable limitations to

traveling; but it is not so when you take a steamer and go to

Honolulu, ýhina, or the Philippines.
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The C irman. We trust the judges.

Mr. C ane. That is the troubles you have all distrusted

the judges 4

The C)lairman. Now we are t rusting them. Despite what

Judge Cran* says about human nature, I have a bookkeeper who

gave me a #hart showing that my associates always have to go

south on ilportint business matters in the winter and north and

west in th# summer time.

I do t]ink there is something to Mr. Seasongood's sugges-

tion to get this in before Congress, or else we will be accused

of putting throujh a lopsided rule. If we trust the judge, what

is the haroa?

Mr. Ctane. Ask your associates.

Pr. Youngquist. We might suggest, Mr. Seasongood, a change

to eliminate the payment of the expenses of the defendant, who

need not be there.

Mr. Seasongood. I am agreeable, but I am referring to

the Ohio p~ovisL on.

ro. 1{itzoff. Is not that Ohio provision limited to the

confines o4 the state? I dontt thirk you should allow the

defendant to go outside the jurisdiction and then come back.

t4r. Soasongood. Xill the Reporter examine the Ohio pro-

vision and see how far it is applicable? Of course, there is

more .Qeaso± £Cjr buch a provision in The state than in the United

6a;S,, Lcause hie Jn;Lted States Jovernment can subpoena wit-

nesses any Ihere viithin the United Statea The state does not

run outside the state. There is more reason and more sense in

the state than in the Federal.

The Chairman. You have heard the motion. Allthose in
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9 favor say kye; all those opposed, No. The motion is carried.

r,. Crane. If you are going to adopt the other one, I am

for it. B it I am against the whole thing in principle.

The Chairman. Rule 58.

Mr. R~binson. On Rule 58P the Committee will recall that

your instrlctions to Mr. Tolman were that he call upon the

Adminirtra~ive Office for its assistance on matters having to

do with ca)endars, dockets, and other details connected with

the adminiotration of the District Courts. So, Mr. Tolman has

worked outi these rules with the assistance of the Administra-

tive Office, for your consideration.

Mr. Tolman..

TMe CUairman. There is an alternative rule?

Mr. Robinson. Yes.

,r. T1iman. Rule 5P is hcre in two forms. The rule is

supposed to deal with the problmm of arrangement of calendars

aid with the action that Judges may take to advance oases or to

arrange thm so that they may be promptly disposed of.

The first rule you have is drafted in the foxiu which the

Committee tnstructed should be followed. The second alterna-

tive rule, !which appears three or four pages later, is the form

in which the Administrative Office would like to have the rule

appear.

The dilfference between the two is that the first one con-

tains a provision -- subdivid on (b) -- for the listing of all

pendin6 cases, and the alternative contains no such provision.

That is ref lly the only difference between them.

The Ch-airman. The alternative is preferred by Mr. Chandler's

office?



10 Mr. Tolman. Mr. Chandler prefers the alternative.

Mr. G0ueok. May I ask why that is preferred?

Mr. T iman. Well, a statement hasb eon prepared on the

subject, bht I can tell you briefly what it amounts to. He

thinks it ýs going to be a great big practical job to list cases

quarterly for the District Courts, and the amount of labor in-

volved wil not be worth what could be accomplished, and he

feels parti oularly so because he thinks that the Administrative

Office already has the power and is set up to bring cases that

are long oyerdue to the attention of the judges.

Mr. W~ite. Does the District office have its fingers on

that sort Of thing? Does it know the status of all the cases?

Mr. T~lman. I think most District judges do not know the

status of ýhe criminal calendar -- do not know what the pending

cases are.

The C1airman. You said "District office." Did you mean

that?

Mr. 1aite. Your office.

Mr. Tc.lman. At the present time I do not think we could

fairly say we do know the status of the oalendarbut I think

there is a good possibility that we Yill. We require reper ts

from the judges now on civil cases pending before them. We

have not y~t gone into the field of criminal casesbut Mr.* I
Shafroth, ý knowintends to do it, and we are now starting, this

year, a system of statistical reports on criminal cases filed and

terminated in the District Courts, which ought to be a source

from which we can get the statistics at any time.

Mr. WNite. My opinion is that somebody ought to know what

is beln6 done -- whether certain cases are grossly delayed or
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not. If y ur office knows, that would be enough for me.

Mr. T lman. I do not want to say that we do know now, be-

cause I do not think I could fairly say that. But I think we

hope we wi~l know.
i

The Chairman. Don't you know what districts are most in

arrears?

Mr. T01man. Oh, we know what districts are most in arrears.

We can tel4 you that.

Tae Chairman. Don't you know, in the districts that are

most in arrears, Just what the extent of the trouble is?

Mr. Týlman. Generally we do. If we cannot tell from the

statistics* we send someone out to find out what the trouble is.

Mr. YIOLellan. I can answer your question. Every year, as

I am informed, a detailed statement is by statute required and

made to th# senior circuit Judge, in duplicate, and he forwards

a copy of that report to the Administrative Office. So, once a

year it is known Just about how many cases -- criminal cases --

there are pending and why they have not been disposed of.

Mr, T¢Iman. And how long they have been pending.

ro. M4Lellan. And how long they have been pending. There

will be a 4reat many pending by reason of the defendants being

fuji ziva.

Mr. :oltzoff. The Department of Justice has a double

check on t1at, because we have a requirement that every United
I

States attcrney must semi-annually submit a list of every one

of the cases in his office which have been pending more than a

certain le th of time, and he must state the reason why it
i

has been ptnding that lon6. Those lists are checked very care-

fully.
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12 Mr. Tlman. As I recall it, the Committee wanted this

particularly because it had some word about the length of time

people wer being detained before trial. Mr. Wechsler, I

think, w as particularly interested in that.

0 In oroer to supply you with information on that subject,

I asked thO Bureau of Prisons to give us information for the

fiscal year ending June 30, 1O9)a, as to the length of time

defendants were held before trial, and I have here statistics

on the subjeoct, by judicial districts, and if you are inter-

ested, I oan give them to you.

The Chairman. I think they have been distributed.

Mr. Tolman. I gave them to those who asked for them, but

I did not distribute them generally, because I did not know

whether they would be wanted. But I would be glad to let you

look at them.

As Mro Holtzoff says, I think it is the policy of the

Bureau of ?risons to call the attention of the Attorney General

to any cast which seems long overdue, and they do keep current

check on 4a jail populations.

Mr. Medalie. Most good district attorneys do that.

Mr. Tolman. I think they do.

Mr. Modalie. I know that in my district I used to get a

report fro*p the head of the criminal division once a week as

to how man* people were in jail, breaking it up into those

under indictment and those awaiting indictment, and how long

they had b en there. in other words, we were operating under

the permission of oyer and terminer and general jail delivery.

That was the first order of business -- to clear the deten-

tion house of people who were there. I think that practice
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is general y followed.

Mr. T lman. I think it is trie duty of every district

attorney tq keep track of his district.

The C4irman. In view of the fact that the Administrative

Office has the jurisdiction to hand3z these matters, and in

view of Mr• Chandler's expressed preference for the alternative

rule, I am wondering if that is not the one we should adopt.

1r. S2,th. I move that we adopt it.

M•r. 1lltzoff. I second the motion.

Mr. Seasongood. of course, I am afraid to suggest anything

that disagOees with Mr. Chandler and his office, but I don't be-

lieve that this 58(b) would be workable in our district, because

senior judge would mean senior in point of time.

Mr. TýIman* Yesn

Mr. S~asongood. The Southern District of Ohio has a judge

in Columbus -- that is, the Eastern Division of the Southern Dis-

trict -- aid it has a court in Dayton, which is the Dayton Divi-
sion; and It has a Cincinnati court.

I am iuite sure that no single judge would undertake to

interfere with the calendar of the judges in those other cities.

I think that that would be completely unworkable. He would not

do it, and they would object very much to his doing it.

Mr. Triman. There is a question about that.

Mr. S~asongood. How could he inform himself of the situa-

tion in Dayton and Columbus and say that his colleagues were not

attending to business?

Mr. T oiman. There is a questionabout it, and undoubtedly

this giviq of authority to the senicr district judge is rather

a new idea We have found that there are districts In the
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14 United States where there is no judge who has any control over

the genera run of business in the district, and it does cause

a great deal of difficulty.

A number of senior district judges and other judges have

suggested that it would be desirable to obtain legislation giv-

ing the administrative responsibility for each district to the

senior judge of that district.

I believe Judge Knox, of New York, although he has had

great suocess in the arrangement of the business of the

Southern District of New York, feels that quite often he is

limitea in what he can do to improve the efficiency of the

court, by reason of the fact that he has no authority, no real

power, to tell judges what they shall do, and to keeptrack of

the administrative problems.

Mr. iAdalie. He is admittedly a very good judge and is

highly respected by his colleagues. His influence is tremen-

d ous.

Mr. T9lman. That is very true. But there are other dis-

tricts where it is not successful. Chicago, notably, is a

place wher0 it is not successful. Qhicago has practically six

separate district courts.

The Chairman. Is your problem involved in the alternative

rule?

AVr. Season~ood, Yes, it requires the senixu circuit judge

to find out! what is the state of the calendar and to make rules

for expediting it. They A 11 not do it.

I know! in the matter of the appointment of a referee, it

is supposed to be left to one judge. Both are supposed to do

it, but he defers to the one, whether it is in Cincinnati or
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15 Dayton.

The Chairman. Must there not be a voice in every court

that has mý re than one judge?

Mr. Seasongood. In our case the judge in Dayton is the

4senior judge. He would say, "Well, I am busy with my own

calendar. How can I say what the judge in Cincinnati ought to

do and what the judge in Columbus ought to do? They are as

able to determine that as I am, and I just won't do it."

I am duite sure they would not.

Mr. Medalie. It may be that in some districts that situa-

tion ariseS. It may be* also, that in many districts either

that situaO on mill not arise, or else the senior district

judge, under the authority given here in subdivision (b), will

be strong 4nough to exercise that authority.

iEven though we faL 1 in same districts, I think we ought to

make it possible for this to work in whatever districts it in

workable.

The C4airman. He has certain rights now. For instance,

he picks t1e clerk of the court in the event of a vacancy.

Mr. Telman. And disagreement, too.

Mr. Glueck. This imposes an additional burden of work.

The Chairman. But they are getting used to that by reason

of the fact that they have to attend the judicial conference in

their circ t once a year, and they see that the senior circuit

judge presides twice a year over the conference. The idea that

a judge, iF he is a single judge, is responsible to nobody in

the world ýut God and his conscience is obsolete. There has

got to be a voice. There may be districts where there will be

a revolution, buL still I do not think that that militates
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16 against the desirability of the rule.

Mr. X dalie. This is permissive. He gets power but is

not requirdd to exercise it.

Mr. Tolman. It is an empowering section, not a mandatory

section.

Mr. Dean. What is the definition of "senior judge"?

Mr. ToIlman. The oldest.

If yo* are willing to leave the senior judge this way,

there will have to be a provision made for the District of

Columbia, Where there is authority in the chief justice. I

thoughut th~t might be taken care of in the rule on definitions.

For the DiStrict of Columbia we could say "The chief justice of

tlo Di-tri•t Qourt of tilie United States for the District of

Colunbia."

It is so hard to see what individual personalities are

5 involved o0 what particular problems arise in each district.

71at we wa4ted to do was let the Judges know, some how or other,

that they have this power.

The Chairman. Do they have the power unless you say

"shall"? ~n other words, here is a Judge who has two or three

cantankerous colleagues. They thiuAk he is trying to set himself

up.

'e c Calls for information, &nd they say, "You don't have to

do this. This Just says that you can. If you want to be dis-

agreeable, go ahead and do It."

If it said P lie uould say, "Boys, I have no choice;

I have to •o to work on thiLs problem."

Mr. Ycungquist. You would have to change that around

entirely, because he may require this information with respect
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17 to any ori inal case. Or do you have in mind a wholesale re-

port to hin on all cases?

Mr. Tolman, I am afraid that would be impractical. I am

afraid the United States attorneys might resent being asked the

procedural status of every crininal case.

Mr. Youngquist. It occurs to me that since we are again

moving on ýomewhat fresh soil, trying to expand the powers of

senior district Judges, it would be wiser to leave it as it is

and probably obviate an attack, covertly or otherwise, by the

district jidges.

Mr. G$ueck. What would move the senior district Judge to

request suoh information in any single case? For instance, if

some well ýcown defendant were being prosecuted, and three or

six monthsihave passed since the point of arrest, and the

papers are after him, writing editorials? Is that the thing

you have in mind?

Mlr. Tolman. That might be the sort of thing, or we might

call attention to a long delayed case and say to the district

attorney, OlWould you fire out the reason for the long delay?"

He would fnd out better if he had a rule.

Mr. Soasongood. At the present time does not the adminis-

trative officer look into these other things?

Mr. Tolman. He looks into them, yes, but he cannot tell

the Judgesi what to do in individual cases. The responsibility

is theirs, and they resent it very much if we should tell them

what to do• We are in no position to tell them what to do.

We are in 1ashington and have no knowledge of what the back-

ground is.# All we can do is call it to their attention.

Mr. Wechsler. These statistics seem to me to show, unless
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my practio l judgment is wrong-- that the trouble spot prob-

ably arises after two months of detention. Here you have a

total of 3,0OO defendants, roughly. As you would expect, al-

most half are disposed of in under tend aye. But you have

well over .1,O00 of that total detained for two months or more.

Now, %w onder if that may not suggest some clew to a solu-

tion. I at not sure Just what the rule should be, but if there

were machinery whereby the senior district judges were informed

of cases after a certain minimum period of detention, that, it

seems to mý, would place the responsibility on the senior judges.

It would a~so give them some clew as to how to exercise respon-

sibility.

I hat# to suggest any departure from the proposal of the

administrative office, but I wonder if the administrative office

might not Iiew some such more modest proposal with greater ap-

prov al.

Mr. G.ueck. Would not that involve a great deal more work,

because statistically it would involve a great many cases?

Mr. uchsler, It seems to me that the United States attor-

ney would have to do what many now do -- keeptrack of his jail

cases. It would mean, judging from the statistical table, that

the numberl of cases with which he would be confronted would be

relatively small, because he would only be concerned with the

cases in two months. Then he would be, under the duty, if nct

the requirement, to report that to the judge, and the spot-

light woul1 be focused on those cases. It seems to me that

that would be a desirable result, unless he misses something

in the pic ure,

Mr. G ueek. I have not seen the table, but did you say
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19 that over half the cases were in two months or longer?

Mr. Weohsler# No, half of them are disposed of in under

ten days. There are only between 14,000 and 5,000 out of 3N 000

where the period of detention is longer than two months# which

seems to me to indicate a natural reduction in the number that

would invo~ve attention. I simply accept the statistical norm

indicated ýy these figures, taking into account all variatiohs.

Most casesi seem to be handled in under two months.

The Chairman. Do you make any motions, or do you prefer

to refer it back to the administrative office and request that

they a tterpt to formulate some rule that v 11 cover that situa-

t on?

Mr. Wochsler. I would rather put it that way -- not with

the direction to the administrative offioe but with the request

for their ?onsideration of that proposal and their rocommenda-

tion.

The CIairman. All those in favor of the motion say Aye;

those opposed# No. The motion is carried.

Then, I think we will withhold the completion of discus-

sion on Rule 58, but are there any further suggestions as to

change, we !will say, in the alternate Rule 58?

Mr. Seth. Is not the last sentence covered by a previous

rule?

Ur.Toiman. That last sentence? I am not sure about that.

I don't know whether or not it ought to be there.

Mr. S3th. See if it in not a3rzeady covered.

Mr. Rcbinson. Yes, that is covered.

Mr. Týlman. Ihen, we will take It out of here.

Mr. Noite. Will you eliminate my ignorance, Mr. Tolman,
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20
concernin6 one matter? This provides that

"Ohe district courts shall by rule provide for the

placi g of criminal proceedings upon appropriate calendars."

Mhnen Ooes a matter become a criminal proceeding?

6 Mr. T ,lman. I assume it becomes a criminal proceeding at

the time when it Is commenced, whenever that may be. The Com-

mittee bas not decided that.

Mr. White. One thing that has worried me about this who3e

imatter is ý,he interval between arrest and indictment -- formal

accusation.

Mr. T •lman. Yes.

Mr. Wait~e. if it does not become a criminal proceeding

until the accusation has been filed, then this rule would not

cover that particular problem. But if it becomes a criminal

proceeding as soon as an arrest is made, then it covers it.

mr. T~lnsn. I drafted that rule with the original rule on

U1e commenpement of a criminal proceeding in mind, and my

thought waý that it would include oases that had been referred

to the cou't and where no indictment had been returned.

Mr. w4ite. I suggest that you and the Reporter look into

that and make it explicit in the next draft.

Mr. GLueck. Way I advert to the point Mr. Wechsler and I

were discu~sing before? on this table, you take, for instance,

Ohio, Northern District, and Ohio, Southern District. I add

up that in the Northern District about ninety-six cases were

pending, tw, or more months, and that in the Southern District

there were j13.

Now, tt seems to me that if all those oases have to be

analyzed w~th reference to mhat is wrong with them or why the
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delay, it might cause complication*, alhough I admit that that

is highly desirable. I don't know what the machinery would be.

But I al Just wondering whether Judges, who have other work to

do --

Dir. Wechsler. I do not imply that this period of deten-

tion is wrong; I am willing to assume that it is justifiable

under the Oircumstances. That was only to focus attention on

the problen.

Mr. Tplman. You really think it is the sort of thing that

could be taken care of by rule of court?

Mr. Wechaler. It occurs to -me that a rule might strengthen

the administrative office and strengthen the senior district

judge. I have no fear that when you get into it, you will handle

it, but I oould be quite content to see no rule if on further

consideration that is still the Judgment of your office.

Mr. Tolman. Well, I would be glad toask that it be recon-

sidered.

The C6airrman 7  i think we have voted on that motion. That

brings us iow to Rule 59.

Mr. H itsoffy vdll you report on that please?

Mr. H*ltzoff. That is a rather long rule, but it does not

contain atirtling provisions. It has the usual provisions regu-

lating the issuance of subpoenas, subpoenas duces teoum, and the

service of subpoenas. It is taken almost verbatim from the civil

rules, onl4 somewhat condensed.

Mr. S th. Why in lines 5 and 14 do you authorlie tue

attorney for one of the parties to issue a subpoena? That Is

not in the civil rules.

Mr. H•iltzoff. That is not in the civil rulesbut that is
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22 something that we adopted at the last meeting on motion of Mr.

Medalie, because in the State of New York -- and I daresay per-

haps in o ter states -- attorneys issue their own subpoenas.

They are i sued in the same form as the court subpoenas. They

are signed or attested in the name of the court, but the attorney

as an offi(er of the court issues them instead of having the clerk

or other offieers of the court issue them.

Mr, Modalie. As a matter of fact, when the clerk issues a

subpoena, he issues anything the attorney asks for.

Mr. Seth. He issues them in blank*

Mr. M~dalie. Yes.

Mr. S4th. I think they ought to be in a form --

Mr. D~an. He does not send a piece of paper that looks

like a promlissory note and call it a subpoena.

Mr. Medalie. Lot us take it as it actually works. I think

the administration of justice works very well and very prac-

tically in New York.

kL•. Iean. but this will be new to people in many sections

of the West.

Mr. .dedalie. Yes, but it was new in New York when it was

first adopted.

Mr. Dekan. In New fork you know that you can go doin to

the clerk sI offloe and get a stack of subpoena forms. You go

back to you own office, and you --

Mr. Holtsoff. In New fork you go to a stationer and you

buy a pad oC blanks.

Mr. Dean. Anyway, you use a regular torm.

Mr. Mealie. Except that when you serve a subpoena duces

teoum with a large number of itema, you actually typewrite it,



23 although t looks like a bill in equity. It looks very formid-

able.
The Ctirm~n~. I do not think there ir any real d anger

there, beeause you just gire them e little Rlip of paper in

4 the form of a promissory note, and the witness comes in for

contempt pioceedings and sars, "I didn't think this was a sub-

poena; it didn't look like one." No judge is going to hold him.

Mr. Dean. I was going to suggest sRying "on a form pro-

vided by t#.e clerk."

Tfr. Robinson. Don't you think that is a good swgestion

by Mr. Dea"?

Mr. F1ltsoff. No, because it might give rise to the con-

dition tha1 attorneys deviate from the form prescribed by the

clerk.

The Clairman. You get into trouble when you have one of

those longf subpeoenas to produce documents, where you have to

have just ýage after page.

Mr. Holtzoff. New York experience shows that there is no

difficulty arising.

Mr. Doan. I know. We do the same thing in the Southern

District of California. But there are many places where it is

not done•

Mr. Hpltzoff. This will be a new form in places where it

is not now done.

Mr. D¶an. I think you miss my point. I think it ought to

look likeM: subpoena.

Mr. M •dalie. Practically, you can count on it that lawyers

will have subpoenas on printed forms. It works that way. In

other words, the point you are raising is one that is not likely

to come up,. It conceivably can come up, but it just does not
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24 come up. It is not the convenient way of doing those things.

Mr. HDIltzoff. Of course, we could have a subpoena form

in the appendix. That might help.

Mr. Madalie. All right.

Mr. Ht•Itoff. I move that we adopt 59(a).

Mr. Ssasongood. I move that we strike out "attorney for

one of th. parties."

The Ciairman. We have adopted it once.
to

Allthose in favor of the motionAtrike out the words "or

by the attorney for one of the parties," say Aye; those op-

posed, No.'

Mr. Smasongood. You had better have a division.

The Ciairman. Yes, I am in doubt. AU those in favor of

the motion raise their right hands.

Sevený

Those opposed please raise their right hands.

Nine.

The 4tion is lost.

We golnow to 59(e).

Mr. H,•ltzoff. That relates to subpoena duces tecum.

Mr. Mdalie. I would like to ask Mr. Dean something aboit

that. You were at the tobacco trial in Lexington?

Mr. Doan. Yes.

Mr. Modalie. Did not the Government get hold of all the

company re ords prior to trial and have them brought down to

the court hLouse at Lexington?

Mr. Dean. Yes.

Mr. Modalie. Wasn't there abuse therel

Mr. Doan. We are assigning it as one of the errors in the



513

25 Appellate Court.

Mr. Medalie. You are dealing with it practically.

Mr. Dean. I think there could easily be an abuse,

Mr. Modalie. Do you think in view of your experience that

we ought tP reconsider this provision at the end of (b)?

Mr. Doan. Yes, possibly.

Mr. Modalie. Let us get his view on this, Mr. Chairman.

He has had an experience, and perhaps a horrible one.

Mr. Hqltzoff. But I thought you were against him.

Mr. Modalie. I am showing you I am a broadminded fellow.

Mr. Doan. To get the facts on that thing, first they

ordered the documents in on subpoena duces teoum, and then they

moved the ýrial date three or four months over. Then we re-

slated inspection of all those documents -- about 250 boxes --

really on ýhe theory that we were discommoded and could not

prepare ou4 case. The court overruled us, writing a short

opinion sajing that they had the right.

I think there might be real abuse.

Mr. Medalie. There is another form of that abuse under

legal pretense, and that is when the Grand Jury is in session,

prior to tr'ial but after indictment and plea. The United

States Att~rney or the Attorney General will subpoena things

like that san sme theory or other, and the same thing happens.

Mr. D an. They get things like that in the office, and

is very di:fficult to get them back.

gr. Y ungquist. Before you came this morning, Mr. Medalie,

we amended Rule 56 to provide that the defendant shall have the

rigat by order of the court to inspect documents in the posses-

sion of the Government that are necessary for the preparation of



514

26 the defense. That answers it in part.

Mr. 74 dalio. Both get it?

The CliAirman. No.

Mr. Yimgquist. Practically, under the provisions of the

S last sentence of subdivision (b) of 59, the Government gets
I

that discrttion.

Mr. H14tzoff. So does the defendant.

Mr. Medalie. Yes. Now the defendant gets the additional

right. That has been put into 54.

Mr. Holtzoff. Yes. This is for the benefit of the defen-

dant who subpoenas a third party, as well as for the benefit of

the Governzuent.

Mr. MLdalie. But you know what the Government subpoenas

in anti-trust cases. It subpoenas the corporate defendant's

records.

Mr. Pýan. It means the defendant, for all practical pur-

poses.

Mr. Modalie. It is not a very terrible thing. You just

don't like them to have it when you are on the other side.

Mr. Doan. That is right. In this case they have all

been seen before anyway. The only point was to avoid having a

trial that would last a year and a half.

The Chairman. The motion is to adopt Rule 39(b). All

those in favor will say Aye; those opposed, No. The motion is

carried.

Mr. H ltsoff. 59(c) provides that

"$ subpoena may be served by the marshal, by his

ideputh , or by any other person who is not a party.

That •sa the same provision as the provision in the civil
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27 rules.

Mr. Yý ungquist. Does the oi 1 rule oontain "eighteen

years of ae"?

Mr,. hclt zof. I believe so.

r'r. S•th. Should that one day's fee b3 in there where the

Government supboneas, unless demanded! You require the payment

of one day's fee whether he is inattendance or not. Where the

Government subpoenasthat ought not be.

Mr. Holtsoff. In the first draft a provision was made that

the Governm ent need not tender the money to the witness in ad-

vance. Thý civil rules provide that the Government need not

tender xoii~y in auvance.

The Committee in its last session struck out the provision,

with a view to putting the Government on a par with other parties,

In drafting this, I drafted it in accordance with the directions

of the Comittee, but I want to suggest reconsideration of the

action taken.

I therefore move that 59(a) be amended so as to include the

provision 4ontained in the civil rules, exempting the Government

from the necessity of tendering witness fees and expenses in ad-

vance*

Mr. S~th# Unless demanded.

kr. H1ltzoff. There is really a reason for that. The

reason why a private party ia required to pay a witness in ad-

vance is that nobody knows whether the private party is finan-

ciallyr esponsible, But there is no question of the Government

making payiment at tne proper time. What happens is that after

the witness arrives and after he has testified, the marshal pays

him his fees and his mileage.
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28 Mr. M dalie. Under a certiftcate of the district attorney,

who makes n endorsement on the subpoena, and sometipes holds it

up if he was not satisfied with the testimony.

8 Mr. H•ltzoff. There are instances where you have an

impeounious defendant or defendants who have no money to pay

their carfare. What happens then is that the marshal informally

advances the money and credits the defendant when he later pays
have

him. Othe*wize you would/a considerable waste of Government

funds in the light of the large volume of Government criminal

cases, beoauso sometimes a case may be continued, and the wit-

ness is notified not to come. In the meantime he has had his

mileage, aiad when he is resubpoened, he has got to be paid

&,gain.

I don~t know whether or not it is of interest to this

Committee, but I know that it will create a great deal of

burdensomeý additional, and difficult work in the marshal's

office. They have to make those payments.

Mr. Medalie* The long and the short of it is that the

system that now exists, by which the Government gives you a

subpoena aid you collect later, works very well.

Mr. Soth. Very well.

Mr. Y~ungquist. I think we ought to restore it.

Mr. Msdalie. I think so.

The Chairman. You have heard the motion. Is there any

comment?

Mr. 'i ltzoff. To add a provision to the last sentence,

that in ca e of Government subpoenas --

Mr. Yiunigqulst. T',#hen a subpoena is issued on behalf of

the United States or an officer or agency, the fees and mileage
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need not be tendered.

Mr* Nan. I ran into on. embarrassing ease. I was trying

a ease down in Arkansas# where I had sixteen Negroesa and I had

to go out a4d rake them up by myselfj, becauae the marshal never

would get •*m* I had to pay out of my own pocket for a truok

to go down into Southern Arkansas and get them*

r. H eItsoff. You were not getting proper cooperation

from th Mted States marshal.

Mr, Doan. I didn't want to fuss with Its I paid for their

expenses for the first night* which looked like barratry or

maintenane , or s4ue•thing.

Mr. a, ltsoff. On the whole, I know the defendant wouMd

hat'e to ha e a change made in this present praetisee b eoause

it would at.e a lot of difficulty and more expense in allow-

Lag each deputy a considerable amount of eurreney to hand the

witness.

Mr. • asongood. Are you making the defendant pay this and

not the Go ernment?

Mr. Holtsoff. The Government pays after the eventv

Mr. •4asongood. I think if you make the defendant pay

thmn --

Xr. H ltseff. This would continue the existing practice.

Mre. T wogquist. I think that is common practice in the

states.

The 01minan. All those in favor will say Aysj those op-

posed, No. The motion is carried.

Mr. asongood. I Just want to go on record as objecting

to the service of subpoena by anybody other than a marshal or

his deputy As i4 is now, the return is prima faooe. If ye
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30 got sons o, fow porson, and there is a question whether the sub-

poena was ieorved or was not the0e is toublo. That probably

will no"t we weight with the brotbrenO but I objest to it

Mr* U ltsOtto WO have no trouble in New York. This Is

similar to the Now York provision and in also similar to a pro-

vieion in the ovU rules * Ther has never been any trouble

about it*

The Chairmano X •. SoasongoodIs objoetion will be, notd•

We nw go on to (d).

Xro G ueok. May I ask ono qvstiong so that I may under-

stand this Do you have in the rules anywhere anything as to

the roqux oents s ometh"n in lieu of the marshal's ret••rn

by way of IL oortioate or sense or proseas upon a witnoses

gush as they have in New York?

Mr. Hrltsoff. The". is a provision in ono of the earlier

ralos with reaeouseo to the rooet of serivoo.

Mr, Yiumqvist. In *.at by others than the marshal?

Mr. HoltsOMf TOO.

Mr, Di ww Should there not be a provision for a form for

proof of si irvioe on the baok of the subpoaa. That is usually

done in th ease of serviao of a eivil oomplaint, who"e you

want to p• vs that it was sorvo4 so that you ean take judgmeft'

by detault In Califoraia we always make a return on oven

paper# !no uding subpMoen

Mr. ft lie.* Do you tikta snesay

w#. N ofuf• * fthik a the additional burdon it Involwvo.

If the wituss shors up# why bother showing the servioo on the

subpoena? fte only time that oaso mos up is ihm you want to'

punish him for not showing up.
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31 1VAr. Dean. Then you make an affidavit saying he did not

show up.

Mr. Hýltzoff. (d) relates to the service of subpoenas to

be used in connection with the taking of depositions, and it

0follows the practice used in the civil rules, namely, that the

clerk of thie district court for the district where the deposition

is to be taken issues a subpoena.

In this ease the subpoena that is provided shall be issued

by the olerzk, because we want to hedge the taking of depositions

with considlerable limitation. We also provide that a subpoena

duces tecuA shall not be issued without a court order.

Paragrfaph 2 incorporates the provision of the civil rules

as to how ~ra a witness may be subpoened for the purpose of

having his deposition taken. It provides, as you know, that he

may be subpoened only in the county in which he resides or in

which he transacts business.

The seoend sentence also provides that a non-resident may

be required to attend in the county wherein he is served or

within £ortt miles from the place of service.

Mr. Glj•ek. Why do you use "county" as the geographical

9 unit here?

The Chairman. That is what is used in the civil rules.

kr. *Holtsoff. It is arbitrary, and we could use some other

unit; but the county is the most convenient.

TIia Ch.ilrman. It is oustomary even in state practice.

Iý theae are no questloiis, all in favor of Rule 50(d) will

say Aye; th~sa opposed, No. The motion is carried.

Mr. Hottzoff. Section E-1 continues the existing practice

in the Federal courts.
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32 Mr. G uesk. Will a subpoena issued on behalf of a defendant

run an7whe*e in the United States?

Mr. HOltzoff. Oh, yea* anywhere in criminal cases.

Mr. G2ueck. Then, these lawyers in Now Mexico can issue

S a subpoena on somebody in New York; is that the ru3j?

ir. Youngquist. If they pay the fee.

Mr. Hqltzoff. They have to pay the fee and actually do.

There is no control over the matter, because the clerk issues

the subpoeslas in blank.

Mr. Se(th. I did not think the defendant could ever get

anybody outuide the district under the present law. The Govern-

ment can't, I know.

Mr. Holtzoff. My understanding is that any subpoena to a

criminal case runs al 1 over the United States. It certainly

should. I think the defendant should be on a par with the

pro secution,

Mr. Sejg. I do, too.

Ir. Welhaler. So far as service goes, if I get a subpoena

to appear it California,I would certainly feel a lot better if

it were ser~ed by somebody from the court than by somebody over

the age of eighteen years.

Mr. Seasongood. That is why I was objecting.

Mr. Weehsler. I supported you before. I wondered if we

might not pxevail if we distinguished between service in the

district and service outside the district.

The Chbirman. I do not see how you get into trouble, be-

cause if there is going to be service at a long distance, you

are presented with a subpoena fee. No man is going to pay

mileage just for the fun of it. No boy of eighteen is going
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to serve tbat Just as a trick.

Mr. Waite. Is there a provision in hero that subpoenas

served on tehalf of a defendant must be accompanied with an

offer or a tender of mileage?

Mr. Hltsoff. Yen, we Just passed that. That is paragraph

(a), Mr. Waite.

The Chairman. Line 24.

Mr. Waite. I misunderstood that. I thought that had to

do only with subpoenas coming from the state.

Mr. Doan. Didn't we strike out the last

The Chairman. That was about Government witnesses --

merely the tender there.

The next section, Mr. Holtsoff.

Mr. Holtzoff. Section (f) is merely the customary pro-

vision that failure to comply with the subpoena in in contempt

of court.

Mr. Longsdorf. Do we really need (f)?

mr. H•Itzoff. We do not. It is in the civil rules.

Mr. Longsdorf. But isn't it the process of the court?

Mr. HOltzoff. I was afraid that in view of the fact that

it is in the civil rules, somebody might point to the distinc-

tion.

Mr. M~dalie. Yes, there is that danger.

The C~hairman. May we now go back to rule 51(e), Motions?

Mr. Medali6 desires to be heard on that.

Then We will go back to Rule 20(e), on which Mr. Waite

desires to be heard. Then, I think, we shall have mopped up

our rules.

Mr. Modalie. I assume that we have disposed of everything
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I?. WWW e I bad Smething in stind. X will look at itI

Th M UM* Do You want us to go on to soueth g else?

IhorLinen, Lot us go an to Raoe 20(0)0 wmhis is ths

*no •0. V to was gOing.to bring up. I think it game Up &at t

end of the* vainm* session *a =nday, and he was going to rwome

his notion an *a t,

fte 1aimen.: it we' anoew soottua to be 64aled (0).

Mr. w T. Ompagtuf was that s at ps"ue t am.-

dwsted theP"w 7 examiaties is sIImPl'y ang slely on

ozamsat Of the e•vd4eoe of *t poseontien It has no boar,

Ing wbats*W 1A getting6 at the Sum total of the trouble. fhe

proposal Ii that the magistO be allowd to ask the soe kind

of qusto0s as lbs polceo otfioors ask. My idea Is that oven-

tually We My be abl to goet to a point where, we son el~liaste

the thi dogdoo sort of preooedina.

I thit that we ha-. got to get at it p•adu&ly stop by

stqp, and WO begin by Oalo g the sftate Ule tOerregat

the def4e*nt, with a learv o*psnaatien to the defendant tVn t

*he n•ed not anmvewi we have rode a boo3gin along thoe les.

40Wy a otis willinxg to Spill the boean It he Is .mWI

i askod about it, and the"e shwld not be a peobason of the

magisrt kbIng him* Whent the pollee "aw evWybe13114 *ls* 4"

poerittd t ask him.

KMre oltsoff. Doaft y" have am additional prwrIsioa that

'Ii
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,,* Wat. That s part of th fact pietueo sad theretore

ouvht to into the plotuveo so far as use is Sonoernod.

.ro Y quis•t I objoot to his doelluation to m swer

b-in used at him.

The 0•ainsn Do you want to roa" that previs on?

Xro, W ev. I should be pl•ased if half a loWt goes *thrgho

although I should prefer to see the whole thing adopted. The

provision as suggested to this. I have in mind only the sub-

stan*e* of course* and not the form

w1honever &my person has boen brought beoret ooemit-

ti13g lstvate~as preovided in Rule 20# a" Us be•e ad*

v:sod of his ghts t advise of sounsel and to a pv•elaoim

*nary b i•, am provded in Rule bla•k, the nagistato may

jataogsteo h1x oeesrmetfa his partleipation in the alloe"I

Offense and .e10eWimgS his mhoeabouts and asotIvwtLos at

the t of the alleged offense. Weroe the magistrato

dee so Intorrogato t 4of eotdant he shall inrona the

de ndW t that he is under a* Obligation uhatsover to

ans•er the magistratets questlonsp but that if he does

amaiore his Answ*rs may be used in * Videnoo in subsequent

proooe, lgs, and that If he deoli•os to answe*r the faot

of his refusal may be used in so tar as the rules of evi-

dmee perntf,

The0 hm=m Haye you any objeb tLon it wo soparato it

and withdra this last clause? I think we eould probably have

un .mous a owmmnt hwmo oen the last Clause.

. Beh I don't think so.

VW. Ltoe. Lot me make my motion that it be adopted with-

out that Iast *lava.. I will offer the Zirst olauxe and then
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36 will bring the last clause up later.

j. •iU uaox. m .1. inquire, JAr. Chairman, how that would

differ fro ahat we niready have in Rule 20(o), except that

this is mope specific. I like Mr. Waite's greater explicit-

noes, that! the magistrate shall proceed promptly to hear the

case.

The Chxairman. There is nothing there about examining the

witnesses.,

Mr. Waite. Convention has limited him to examining the

state I a evidnce.

Mr. Seth. And it shou3 remain so, in my judgment.

Mr. Holtsoff. I think so. I do not think the committing

magistrate' should be authorized to interrogate the defendant,

even i'f 1 eAt, i e Las a irh4 to rrefuse to answer.

Mr. W ite. Why not? The police do.

Mr. Hpltzoff. I do not believe there is anything in-

herently unfair in allowing this, but I think we must be,in

certail jiaters, ou-ad Ly taaioloi, axL cartainiy we would be

departing from our traditions as old as this republic if we

permitted oommitting magistrates to interrogate defendants.

The Chairman. Isn't it a matter of fact that the English

magistrate do it?

Mr. W*ite. I have heard so.

Mr. Doan. The French do.

The chiairman. Then, it does not help much if the French

do. 12ýt nets my arisuwent back.

L. uecM. I wonder, Mr. Waite, if the very real evil is

not the abise of power of interrogation by the police and

w]hether yoki do not have in mind, in the remedy that you suggest,



525

the idea t at interrogation by the police should b e in the

presence oý a magistrate.

Mr. ite. I have that in mind ultimately, but we are not

yet prepared to do that. We could not make it practic.a* I

think this might be an approach to it.

One of ttie moit cogent arguments I have heard against this

proposal was put up by the bate Mr. William S. Forrest. His

argument was that it is unfair to a certain type of defendant;

that the expert criminal knows enough to keep his mouth shut or

to lie cleverly. Axi inexpert criminal does not know how to tell

lies. You get the inexpert criminal, but you do not get the

expert ori*inal# and that is not fair to criminals.

Mr. S3asongood. There seems to be a further objection to

it. If the r,ýaistrate interrogates the defendant, and the

defendant refuses to answer, the magistrate will may that there

is probable cause* He will draw an inference against the defen-

dant for rofusing to a swer.

Vir. .Vite. That ia just a matter of not trusbing the

magistrate#

Mr. Seasongood. Well, I don't.

Mr. 4alte. Why not let him have an opportunity to get at

the truth •f he can.

I". Hcltzeof. It seems to me that a magistrate's function

is merely to determine whether or not a defendant shall be held

to answer.

Mr. S~th. Or whether the Government has made a case.

Mr. Hc1ltzoff. Or whether the Government has made a case.

If the Government has made a case, he commits the defendant.

If the i or Lenr 1as not made a case, that ends the matter, and
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38the magistate should release the defendant.

Mr. 4:to. You are quite right; that is the function.

But Ry 1de•. here is t;At this Coamitbee ought to make the best

rules that it can -- the beat rules from the point of view of

1l1 publIc pol)cy, the effoctuation of a fair trial, and discovery

of the truthi. ove ought not to base rejection on the ground that

it has never been done, but on the question S' whether it would

be wise.

ir. Holtzoff. I agree, but I do not think it xould be

wise tha*t is, it could not be wise as measured by our tra-

ditional point of view toward the rihts of the defendant. I

think it certainly would deprive the defendant or embarrass the

defendant in the exercise of his right against self7-incrimina-

tion. It Ooes not deprive him of it, of course, but it embarr-

asses him.

Mr. Dean. If the purpose of the principal proposal is to

disnense w4th the interrogation of the defendants before they

have tn opportuxity to get counsel, why didn't we provide a rule

for all su'h interrogationm to be before a coummitting magistrate,

which seem* to me to be different from this one here but going to

the same objective?

ir. 4LIte. I would like to see such a rule formulated. I

am not ready to formulate it and put it through, but in the

absence oft that I can't see any reason why the committing magis-

trate should not ask the man, "Did you commit this crime?"

"Where wer, you?"

Mr. Youngquist. Don't you convert him from a judicial

cfioer to an investigating officer?

Mr. Waite. Well, he is an investigating officer in that
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39 he is investigating to find out mhat the fact situation is.

Conventionally he uas been confined to finding out what the

state already knows, but his purpose is to determine whether

there is enough evidence to justify holding the man; and if it

is possible to have a fair method to find out from the defendant

himself whether ýhere is evidence to justify holding him, I see

no earthly reason why that should not be done.

Mr. Holtaoff. The holes in the prosecution t s case, if any,

may be fi4ed in by the interrogation of the defendant.

kr. &Ai6e. QUite so.

Mr. Iio0tzoff. Instead of the defendant being released.

Mr. 1114ite. Cluite so.

Mr. Holtzoff. Acow ding to your plan, after the Government

rests the defendant is to be interrogated by the magistrate be-

fore the mugistrate decides the case.

Mr. 1ite. Yes. After all , this is no game. We are try-

ing to fin4 out at that hearing whether or not it is justifiable

to put tile accused on trial, and it seems to me that any fair

method of f.nding that out is something we should use.

Mr. Hof.tzoff. But the privilege against self-incrimina-

tion is worth something. I think you will whittle it away.

i 4-. u4to. , iiianiL that, at least with that last

claube stri~en out, we aýe not abusing the privilege against

Mr. 34ltzoiff. You are not infringing on it as a matter of

]a w, but yot are mnakinz• ' bmore difficult for him to assert it.

Mr. V;e¢(iLlbr. I see no point whatsoever to the insistence

on the privilege against self-incrimination at the preliminary

hearing in 1he terms in whiuh kr. Uoltzoff now insists on it.
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40 So far as the situation exists, and as we know it to be, the

police do the job rather than the committing magistrate. That

is the evil against which any proposal of this sort is directed,

and it seeims to me it is a sufficient problem to warrant the

0 attention qf this Committee.

You will remember that yesterday Judge Crane proposed one

method that has been thought of to meet the situation, namely,

to render Oonfessions inadmissible in evidence unless taken be-

fore a magistrate. Now, I do not think we are in a position to

pass on Mr* Waite's proposal without relation to Judge Crane's,

nor indeedi to pass on Mr. daite's proposal separately. But it

does seem to me that that problem is a problem that ought to

command our attention. Therefore, the way to act at this stage

is to refer that problem, together with Judge Crane's proposal,

Mr. Waite's proposal, and anything else that may be thought

about it, to the Reporter for consideration as to whether or

not action with respect to that problem is feasible.

I may say that I do not think there is anything in these

rules thus far adopted thbt really amotuits to very much in the

way of criminal procedure. But any genuine attack on that

problem would constitute real accomplishment. It seems to me

that we ou~ht to concern ourselves, at least in part, with the

real probl tms in criminal procedure.

The Chairman. Mr. Dean made some suggestion in that same

sphere.

Ix. D an. I think we view it in the same light. I agree

with every hin-. •r. "echsler .-as said.

The Chairman. Do you agree to Mr. Weaheler's motion, Mr.

Waite?
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1 Mr. V ite. That is a motion I am happy toa ooept.

Mr. A dalie. What is that motion?

The COairman. The motion is to refer this present motion

of Mr. 4O•faitefs and the sugestion of Judge Crane, that no con-

fession shell be permitted in evidence unless tdcen before a

magistrate, and Mr. Dean's suggestion --

Mr. Dean. That they may not be divorced.

The Chairman (continuing,). -- to the Reporter for prepara-

tion of a rule.

All those in favor of the motion say Aye; those opposed,

No. The motion is carried.

Mr. Woite. Before we dmop that matter, there is one thing

in addition I should like to bring up for possible reference to

the Reporter in that connection.

Under our rules as they now stand, if the defend-ant chooses

32 to waive p elimintry examination, nothing more is done. In the

Code there is a Drovision. I do not myself pretend to be a pro-

ponent of 1t, and I frankly do not know much about the merits

of it, but ýI think it is something that might be considered.

It would be Section 0O of the Code, Subsection 2, and it reads

as fallowst

"Notwithstanding a waiver of examination by the defen-

dant, !the magistrate on his own motion may, or on the demand

of thý prosecuting attorney shall, examine the witnesses for

the sliate and have their testimony reduced to writing or

taken in shorthand by a stenographer and transcribed. After

hearin6 the testimony, if it appears that there is not prob-

able cause to believe the defendant guilty of any offense,

the magistrate shall order that the defendant be dis-
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42 charg d."

In other words, it really permits the magistrate to go

ahead with a preliminary examination, even though the defendant

chooses to waive. That is Section hO, Subsection ?.

The chairme-. nay we now proceed to Rule 51(e)?

Mr. Doan. I think that is a pretty important rule, and

it would be helpful to have it read.

Mr. Wechsler. Before proceeding to this different matter,

there is oie problem, it seems to me, that is very closely re-

lated to the one we just discussed and which is not now covered

by rule. it is the question of the duty to bring an arrested

person before a magistrate. There is no rule on that subject

now.

You rOcall that we gave some attention to the question

whether we had jurisdiction to formulate a rule on that matter,

the issue being whether there is yet a proceeding within the

meaning of the enablinr, act and rule. After some oonsidera-

tion of that, I think it is sufficiently arguable that it is

within our jurisdiction, and this court might so hold, to pro-

pose that in the consideration of this other phase of the sub-

ject, a rule on that subject be formulated as well.

Mr. Holtzoff. I think that arrest is part of the substan-

tive law.

The Chairman* I think it might well be co ered.

Mr. Yeungquist. Yes, I think it should.

Mr. D an. I think that if the court is willing to view it

in that light, that is the answer to it. If we would defend

the court by doing it, we should not do it; but when it is

arguable, 4 think there is something to it.
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43 The Chairman. The motion is to refer this subject to the

Rep orter for the preparation of a tentative rule?

Mr. Wechsler. Yes.

The Chairman. All those who are in favor of the motion

will say Aye; those opposed, No. The motion is carried.

Ae wi4l now 6o to Rule 51(e).

Mr. itpbinson. Rule 51(e) follows 51(d), which is "Demurrer

and certain pleas abolished; motions substituted."

I reaO beginning at line 44:

" (1) Form and Content. The motion"

Strike out "of defense" because we struck it out in the preced-

ing paragr ph --

"-- s1all be in writing signed by the defendant or by his

attorney. It shall be verified if it alleges matters as

being in the personal knowledge of the defendant or of his

attorney. It shall specify distinctly the ground of de-

fense aor of objection relied on and the court shall hear

no objection other than that stated in the motion. It

shall specify also the order or relief which the court is

requested to provide, tout the court shall make such order

as it considers to be Just."!

Mr. Hl1tzoff. I think the clause beginning in line 49

"-- arýd the court shall hear no objection other than that

stated in the motion"

is too rigio. In the lirst place, it is not necessary,

Mr. Me alie. It departs from the normal practice, espec-

ially where you want to have a full hearing of everything the

parties wani to r ay.

Mr. Robinson. That comes frum a proposal that has been
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44 made or re ommended to the advisory committee by one of the

Federal co t committees, as I reoall. That is one source of

it and wasn placed in here for that reason.

Mr. 0 Hltzoff. I would rather see it stricken out in fair-

noess,

Mr. M~dalie. I think ihat you have there is this: You

bring the 4istriot attorney and the defendant in. The court

hears themý Something calls the court's attention to the situa-

tiori, anld tae court decides that it will Lear anyJthing that af-

facts tle Substantial ribhts of thie parties. I think we ought

to 8 trike it.

•. ?Fblnson. By consent, does everybody feel that that

may go out?

0The C1'airman. All right. That will go out by common con-

sent, unless there is specific objection.

We wi4l proceed now to (2).

Ar. DEan. I have one other question on this general sub-

ject. We have specified in 51(d) that certain pleas are

abolished. We said that those particular plas shall be sub-

stituted by motion. Are there other motions$ or are we re-

stricted to these motions listed above?

1r. Dean. Does (e) refer only to the motions in (d)?

The Chairmen. Oh, no; motions In general, including the

motions which arise from the abolition of pleas. Isn't that

the general, intent?

Mr. AMldalie. Yes.

Mr. Dean. I hope that is clear.

The Ckairman, Now, (2).
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45  Mr. R binson. "(2) Grounds. The motion -- "

Strike out "of defense" --

-- ay specify one or more of the following grounds of

defe se, but no other legal ground of defense is barred

beoaase it is not enumerated herein: that the written

acucationwas not prepared, filed, or prosecuted ao-

cord .ng to law; that it does not charge the defendart

withl the commission of an offense" --

The Cýairman. And the rest of it.

Mr. Y~ungquist. What does the word "prosecuted" there

mean?

Mr. R binson. Followed through after it had been filed in

court. I kCnow that it refers to some distinct possibility

there.

Mr. Dean. It might be that it was not prosecuted speedily

under the onstitution.

Mr. Robinson. What would be a better word than "prepared"?

Mr. Youngquist. Preparation of the docket.

Mr. Medalie. You mean presented to the Grand Jury.

Bx.2 Mr. Youngquist. The presence in the Grand Jury room of
oyl.l

any unauthorized persons.

Mr. Medalie. "Obtained."

Mr. Robinson, I do not like that, We want a better word.

Mr. medalie. "Presented."

Mr. ;binson. No. The Grand Jury is present. Persons

who should not have been there.

Mr* Aoltzoff. I thinjk "Obtained" is all right. The word

"presentee' is a little ambiguous.

Mr. Lledalie. All right.
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6Mr. D an. Why don't you say, "evidence before the Grand

Jury was n t presented"?

Mr. Y~ungquist. Leave it to the Style Committee.

The C~airman, All right.

Lro Pqbinson. We say:

7"Toes not charge the defendant with the commission of

an offerse; that It misnames the defendant; that it mis-

Joins idefendants or offenses; that it contains allegations

which are surplusage or duplicitous or repugnant" --

Mr. Holtzoff. I think that "surplusage" is not a ground

of defenseý

Mr. M~dalie. We do not call it a motion of defense any

more.

Mr. Seth, We leave out "of defense."

Mr. MeLellan. We again strike out the words "of defense,"

in the second line.

Ur. Hpbinson. We are gettlng everything clear off the

ground if We strike out everything having to do with &rounds

of defense.

Mr. Dean. A momenta Uo I asked whether (e) applied to all

motions that might be filed during the course of a criminal

proceeding. If it does, (2) should not apply to motions for

criminal defense but should apply to all motions.

'Mr. Holtsoff. Surplusage is not a defense.

Mr. Wechsler. May I ask what the purpose of this enumera-

tion is anyhow? As I understand the object of the proposal, it

is simply to abolish pleas and substitute motions as a form.

There is nopurpose to alter the preexisting law as to what is

available ander plea of not 6uilty as distinguished from special
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I47 plea. Under those ciroumstances, it can all go out. If there

were some p rpose to alter the preexisting definitions, then

it would be some point to retain.

Mr, Rob.nson. This suggestion I was going to make as soon

as I could ýomplete the enumeration, It is up here for your

consideration whether or not the bench and bar -- particularly

the bar -- till understand just by a motion that each of these

thinbs can ie raised. If &hey do, all rightj it saves us that

much -work,

1he Chairman, I think it would be better to put it in a

note.,

Ar. Jeohsler. Kay I ask, referring to the same line, if

it is the Reporter's Judgment that no attention should be

devoted to the preexistinS lawa, except what isavailable under

the plea of not guilty# and -hat requires a folmal special plea

or motion? Is it your Judgment that the existing law is sound?

That wliatever was available under the plea of not guilty should

be taken to be available under that plea? Whatever heretofore

required th. motion or special plea should ncw require motion?

Ir. Robinson. That is right; everything comes under

r•r. De~n, Vle had no ground of motions, and we add no

ground of motions?

0 The Chnirman. Yes. The question at surplusage was never

a matter of defense, was it?

Ir. Eo tzoff. Adopting Mr. techsler's suggestion, which I

think is so nd, they go back to (d), which refers to anything

that could ý e raised by a plea in abatement.

The Chairman. Then, you put a note there that it goes be-
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48 yond those things.

Mr. Yc ungquist. There is a difference here, in that (d)

refers to form of plea, whereas (e)2 refers to the objection

raised by *hat means, so I don't think (1) is a substitute.

Mr. H@ltzoff. If we strike out (2) we Just leave the

existing law with the change that we raise the point by motion,

which we n4ow raise in one of those other points.

2 Mr. Yi~ungquist. I think it is all right. I was just

pointin6o 4t the distinction between the two sections.

Mr. Robinson. How should that read?

Mr. D~an. If we are going to leave the existing law as it

is now and inot change it in any respeot, adding or subtractineb

I move that (2) go out completely and that the items in there

be listed, since they are in a footnote.

The OCairman. In a footnote only?

Mr. Dean. Yes.

The Chairman. It has been moved and seconded that 51(e)2

be deletedland the observations made in our discussion be in-

cluded in *he footnote to 51(e)l.

All t11ose in favor of the motion say Aye; those opposed,

No. The motion is carried.

Mr. Robinson. (5) becomes (2).

Mr. Alltzoff. What is a counter motion?

Mr. MoLellan. I know one fellow who files them all the

time. I d~n't see any sense in a counter motion.

The C1airman. Before we go on with that, I have been ad-

vised that our lunch is ready and that we will be served in the

next room.

(At 1105 o'clock p. m. a recess was taken until 1:30

o Oolok p. m. of the same day.)
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Pendell
1

1-14-42
AFTER RECESS

The re ess having expired, the Committee reconvened at

1:35 p.m., 4nd proceeded further as follows:

The Chairman (Arthur T. Vanderbilt). Gentlemen, we will

please ciei to order.

Mr. Yo2ngquist. Mr. Chairman, may I return to (e) (2)1

The Chsirman. Yes, indeed.

Mr. Youngquist. I supported the elimination entirely of

(e) (2), but it occurs to me that we should perhaps somewhere

define the tround that the motion which we now create is to

cover, and X suggest that the Reporter consider the inclusion in

(d) of rule 51, whereby we abolish the demurrer and allpleas

other than ýuilty, not guilty, and so forth, and substitute for

0 the motion, and to incorporate in that section in some form of

statement the particular kind of defenses,:thAt the motions will

cover, so that he who reads the rules may know what we are trying

to accomplish.

The Chairman. Wasn't that about the sense of what we did,

which was tý provide in a note for (e) (1), stating what these

various ones were, with the thought that if we have perhaps

missed one, the fact that At was in the note would not weigh

against us?

Mr. Yomngquist. We have a general statement of (d), now,

in the abolishing of pleas--any plea other than a plea of not

guilty, and so forth.

Mr. Holtzoff. Well, don't we in effect provide that any

point that Was previously raised by a demurrer, plea in abate-

ment, and so forth, shall now be raised by motion? Isn't that

a specific ýndioation, so far as the rules are concerned? and
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then the notea viii make the explanation.

Mr. 1 ungquist. All ye say now is that demurrers and all

pleas, exo~pt the three that are permitted, are abolished.

Mr. Hc1tzoff. No, but look at line 37 on page 2 of this

* rule.

Mr. Youngquist. Line 37? Yes, that is the one I am read-

ing. I am reading line 36.

Mr. HIltzoff. Doesn't that cover your point?

'!All Watteams; heretofore raie& '- by demurrer, by

motion to quash or to dismiss the indictment or information,

by pl~a in abatement, by special plea in bar or by any plea

other than the plea of not guilty, shall hereafter be as-

serted by a motion* * *"

Mr. Y~ungquist. Wait a minute.

Mr. HOltzoff. You haven't got the same page, have you?

Mr. Youngquist. Page 2.

Mr. Holtsoff. Oh, yes.

Mr. Ycungquist. I hadn't quite come to 37.

Mr. Hýltzoff. Well, that sentence beginning on line 37, I

think covers your point.

Mr. Youngquist. Yes, but hov does that read, nov? I have

that striab~en out.

Mr. H 1tzoff. No, that reads, now-

'All matters hevetofore raised by demurrer, by motion

to qua sh or to dismiss the indictment or information, by

plea In abatement, by special plea in bar or by any plea

other ithan the plea of not guilty, shall hereafter be

assert ed by motion."

The Glhairman. And striking the rest?
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Mr. Hclttoff. No, we struck out only lines 41 and 42.

Mr. Ycungquist. I think we revised that, at Mr. Dean's

suggestion.1

Mr. Doan. All I was anxious was to make it clear that all

other motions were abolished.

Mr. Holtzoff. We didn't make any further changes on that.

Mr. Robinson. Let me state what one part of the point I

think is, that Mr. Youngquist is getting at. It is this: We

are providing that the defendant shall do one of two things,

as I see it. He may either plead one of these three pleas that

we have now made possible, guilty, not guilty, or nolo contendre,

or he may file a motion, otherwise nameless--Just a motion--

which would set up any other defense Vhioh he has.

NOw, in order to show what that motion would include, I

have tried to enumerate in 51 (d) and 51 (e) (2) what would be

involved or what might be raised by the motion.

Nov, a&i we vent out of the room for lunch, Mr. Dean and Mr.

Wechaler said to me, "What do you propose to leave under the plea

of not guilty?" Well now of course that is a subject I have

tried not to get into, because it is terrifically indefinite

and rather antiquated. I have before me Blackstone, here,

IV Blackatone 332, in which he goes into what a defendant may do,

and under the general issue on plea of not guilty he may do

just about ývorything, really. There may be a plea to the

Jurisdiction!, there may be a demurrer to the indictment, there

may be a plea in abatement, special pleas in bar--all of them

are of veryi limited application--and then under the plea of not

guilty, as Blackstone lays it down, a defendant can raise just

about anything, including a good many of the points that we
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wanted to aise under our motion.

Mr. G1ueck. For instance?

Mr. Robinson. Pardon me just a second. Therefore, it

seems to me it would be impossible to enumerate what can be

pleaded under not guilty, under this revised rule we are trying

to set up, and also to fail to enumerate what defenses may be

raised under a motion and yet be specific in drawing a line

between what a defendant may raise by a plea of not guilty or

by this general motion.

Now it youare going to strike out enumerations under the

general mot•_on, you have got to enumerate under not guilty what

is going to be included under it. That is part of the diffi-

culty.

Mr. Weohsler. Jim, let me ask you this: There are some

things which are defenses which under present federal practice

you can raise by special plea if you want to.

Mr. Robinson. Certainly--demurrer.

Mr. Vechsler. You can raise them by motion if you want to.

Mr. RObinson. Right.

Mr. Wechsler. Or on the other hand you can wait until the

trial and raise them there. Nov, is that option preserved to

counsel for the defense under this rule?

Mr. RObinson. As I understand~yoldrqueation, you are just

asking virtually what I was trying to explain. I do not believe

that your question could be answered Yes or No, because to begin

with your 4uestion is rested on a very indefinite line.

Mr. Wechsler. Jim, I can make it just as precise as a

razor blade.

Mr. Rcbinson. You can't do it, because under the present
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practice it is absolutely undetermined what can be raised, in

certain districts at any rate, on, say, demurrer.

Mr. W~chsler. Yes.

Mr. R~binson. Or certain pleas in abatement or pleas to

the Jurisdiction, or whatever pleas may be drawn. In some

places, in order to make an answer to an indictment, to raise a

defense agilnat an indictment, the defense counsel will file

both a demurrer--

Mr. Wechsler. -- and a motion to quash.

Mr. Robinson. -- and a motion to quash. Those two, in

several districts, are filed because they cannot be sure which

is needed.

Mr. Wechsler. I understand that. I will put my question

again, and I think it is precise. Do you mean to alter the

existing law as to what must be raised in advance of trial by

some form of special pleading or motion as distinguished from

what the d~fendant at his option can raise at the trial after a

plea of not guilty? Now, if you do not mean to alter the law

on that point--if you mean to let it stand so that where under

the authorities a defendant could in advance of trial raise

double Jeopardy by plea--didn't have to, but could--then under

this procedure he can make a motion in advance of trial--

doesn't have to but may--if that is what you want to do, then I

am not certain that your language on line 40 accomplishes that

purpose.

Mr. Robinson. You can stop there. Yes, you can stop

there, because I think that what we want to do is just what the

majority oi the committee wvnts to do--is to compel the defendant

to raise it by this motion.
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Mr. Holtsoff. That is not the way I construe the rules.

Mr. Wechsler. That is just what I want to get at, Jim.

Now, if that is so, you have got a very real problem.

Mr. Robinson. This in good.

Mr. Holtsoff. I construe the rule as we have adopted it

as merely substituting a motion for pleas in abatement, demurrers,

and so forth, but not making any other change.

Mr. Wechsler. That is not the Reporter's interpretation

as just givien.

Mr. Robinson. You do not have to take my interpretation.

Mr. Wechsler. I say, that is not the Reporter's interpre-

tation as just given.

Mr. H61tzoff. No, that doesn't seem to be his interpre-

ta ti on.

Mr. Robinson. It is our task here to see what interpre-

tation we should take, and whatever one we wish to take is the

one that will be the simplest way around.

Mr. Wechsler. Right. Now, in order to bring the matter to

a head, I ziove the language be in such form that the option of

defense to raise the matter in advance of trial or to wait for

the trial, the option that exists under present law, be retained.

Mr. H01tsoff. I second the motion.

Mr. Robinson. Now, do you think you can deal with that

before you get to these matters of notice, insanity, and alibi--

those matters we are going to require?

Mr. Wechsler. Except any specific modifications later made.

Mr. Robinson. Don't you think it would be well just to

complete this consideration of rule 51?

Mr. Wechsler. I do not press for the order.

M
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Mr. Robinson. And then consider the whole thing as the

problem that I have tried to put before you?

The Chairman. We will hold it in abeyance, then.

Mr. Wohsler. Certainly.

The Chairman. All right. Will you remind me of it, if I

overlook it?

Mr. Robinson. Line 68. Mr. Medalie was objecting to the

word "counter", which therefore may go out, and maybe the rest

of it is unnecessary, "motions by Government".

Mr. Hcltaoff. I move to strike it.

Mr. Robinson. Just a minute, let's see what Mr. Medalie

wishes.

Mr. Modalie. I do not think we need it. I was going to

0ask you what you thought ought to come in under "Counter motions

by Government".

Mr. Robinson. Well, since we are setting up what, to many

at least, wi11 be a very novel method of handling a criminal

defense, tte idea was we might say, or expressly state what I

suppose would be obvious, at least, to us, in this consideration

now, that #he Government in turn may, instead of, say, demurring,

to a motion, may itself then file a motion.

Mr. Modalle. You mean if I file a motion--

The Chairman. Or counter affidavits?

Mr. Robinson. Or a counter affidavit.

r. "dalie. Well, that isn't a motion.

xr. •an. That is not a motion.

Mr. Robinson. Well, all right, add it.

Mr. Madalle. Because under established practice, as re-

quired by 4he rules, whenever one party files an affidavit, the
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other may answer by affidavit or any other form to vhich it is

susceptible.

Mr. HEItzoff. Or if you are just raising a question of

lav, you go up and argue, and maybe you do not file anything.

The Chairman. Should not the right to file counter affi-

davits be Included as part of it?

Mr. Holtzoff. I think it is so obvious.

Mr. Robinson. That is just a question, vhether it is

obvious to iothers.

Mr. Holtzoff. Well, in my opinion it is, and I move--did

you move to strike this out?

Mr. Medalie. No, I vould not.

Mr. Robinson. Oh, you do not need a motion. We won't

0 argue about it. If you do not vant it, It vill go out.

Mr. Medalie. If you think there is any doubt on this sub-

ject as to whether the Government has the pover or has the right

to file affidavits or submit other proof, put it in.

Mr. McLellan. Where is the provision for affidavits in

support of the motion?

Mr. Dean. There isn't any so far, unless it comes later.

Mr. Rýobinson. Oh, y0s--the verification.

Mr. Medalie. That again depends upon the form in vhich you

move. Nov *e are accustomed in our district, and also in the

Nev York practice, vhen draving up a paper, a notice of motion,

to have it igned by the attorney, stating he vill move for

certain rel ef at a certain time and place, and he signs his

name, and it is addressed to his opponent. Then that notice of

motion also makes specific reference to vhat it is based on,

informing you that he has, ye vill say, objection to the indictment
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proceedings heretofore had, and the affidavit of John Smith,

verified May 1, and so on and so forth.

Mr. McLellan. I haven't got an answer to the question as

to where there is a provision for affidavits in support of

motions.

Mr. Seasongood. Line 46, "shall be verified".

Mr. MtLellan. That is only where the matters of fact are

within the knowledge of the defendant.

Mr. Seasongoed. That is true.

Mr. HOltzoff. I think today they do not use that on

motions quite to the same extent as they use it in New York.

In New Yor*, nobody makes a motion without attaching an affi-

davit to it, except in exceptional circumstances, but the op-

posite is the practice in many districts.

Mr. Wechsler. May I ask a related question?

Mr. RQbinson. Certainly, certainly. I don't guarantee I

can answer !it.

Mr. Wechslor. Suppose under the practice a defendant makes

a motion for acquittal, on the ground of immunity, and in support

of the motion sets forth the facts which defendant believes

establish immunity. Now, that raises an issue of fact of the

sort previously raised by special plea--that previously could be

raised by Opecial plea.

Now, *he Government denies those facts, and thus an issue

of fact is created. Must the Government file a counter motion,

now, which consists of denials? Is that what is substituted

for the replication?

Mr. Rbinson. To begin with, Herbert, I don't understand

that your otion would be a motion for acquittal.
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* lI. VehsleP. What vud14 It be?

* M. I oblasone I vas just starting to may, it vewu soee

toe no that vo vast that taken care of; whe•or that Is saceth"A

'I we caR atan or not Is another questions, by dismissing the

0 ladletmeot dropping it, lettin, the matter be boutht it be-

ore, trial by motion to acquit. r assome you mean at trial?

xt. veehalew. Oh, no, nos in advasee of trial.

MW. Robiason. Motion to aequit, in advance or triali

,ow can y have a motion to aeqidt In advance of trlal?

Mr. Wlie. To dismiss.

Xv. salson. To dismiss the ldiatmoat or quash it.

Mr. VWohsler. Notion to dittsms, or to quash.

Up. Robinson. es.

Ov. VW etlet. I an simply seeking the equivalent of the

old veabi o, that Is all* under thlis psooouxwo. bLAer the

pmatioeo, 'ou could raise t3e question of immunity in advanot.

You got a t r al an lanso of tact. If you Prevail, vhato•ev

you call*& Us defendant's status, he Is acquitted of the fehavi.

ewo, I want to know vhat happens If ax af•Ismative "etens of

that soct Is raised. Is thoers a eateO pleas or an &""euig,

pleas, or * ptioae by to everwnats, creating an Issue? Ara

ve eoing to eall that a "oouter nmotion*?

WM. Ietueff. Wells, pawapa•pb i aws that.

v. Ie lasea. I w Just trying to ay that, Alex. My

anawer woul, be, paagw*pp (M1) )*evbct, but have you read

wthat, toe e514ev whetew that meets your qiues.en,, or how it

ean be made to answer your question?

Mr. V •81ey. Certaialy, but the ereor of psaagwra (#),

if I may t soe, Is that It WeappooS Oe Oveattea of an
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issue of fact by an affirmative defense, by two moves, alone--

by the Indctmont, and by the motion. If that is what is in-

tended--that is to say, if there is to be no answering plea by

the Governnment when an affirmative defense is raised--then I

simply want to know it. If on the other hand it is contemplated

that the Gavernment will now make some other move to make an

issue, or that the plea or that the motion will stand granted

on confession if the Government does nothing else, then again

it seems to me we ought to make it clear.

Mr. Robinson. Oh, I can see, now. The Government has

filed an indictment, now, or its information?

Mr. Wechsler. Rigt.

Mr. Robinson. That is, a charge against the defendant?

Mr. Wechsler. 'Right.

Mr. Rcbinson. Here comes a defendant and files a motion

in which he sets up immunity, as you suggest?

Mr. Wechsler. Right.

Mr. Rcbinson. Isn't that an issue?

Mr. Wichsler. It is an issue, if the Government denies

the facts Oonstituting the basis for the claim.

Kr. Yjungquist. I would like to say that I think, on the

motion pre~ented and on the facts presented in support of it,

that it mult determine whether immunity exists.

Mr. Doan. Isn't it conceivable though on a collateral

question of that kind, that the Government will wish to file a

response tc it?

Mr. Ycungquist. Oh, yes; yes, indeed. I had assumed that

that would relate only to facts, however, and that it would be

in the form of a responsive affidavit, the filing of which I had
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assumed vo ld be permitted as a matter of course, without a

rule.

Mr. H•ltzoff. It has been abolished.

Mr. MOLellan. Well, you have a rule on it; as Mr. Tolman

has alread* pointed out, (8) (d) covers that.

Mr. Youngquist. (8) (d)?

Mr. MtILellan. It provides for the service of opposing

affidavits 'not later than one day before the hearing.

Mr. Yqungquist. Then we have taken care of that?

Mr. McLellan. I should not have known it if Mr. Tolman

had not to~d me.

The Chairman. Now, what have we done with 51 (a) and 51

(e) and 51 (e) (3)?

Mr. Robinson. If I may make a suggestion on this, Mr.

Chairman, I think our problem here is a unit problem to the ex-

tent that we try to take it up as such rather than piecemeal.

The Chairman. All right. Suppose you run over all of

theo. Suppose you outline the whole thing from here on.

Mr. Robinson. At least, until you see some reason for

changing that procedure.

The Chairman. We will follow through. That is correct.

Mr. Robinson. Now, as I take it, lines 68-71 are designed

to meet the point at least in part that Mr. Wechsler mentioned.

If the Government did wish to file some additional motion or

supplementary memorandum or something of that kind, this would

expressly p rovide for that. Now, if we strike that out, our

problem still is to provide for the point Mr. Wechsler raises,

I think, on that particular point.

Mr. McLellan. Why not by affidavit?
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Mr. R binson. By affidavit?

Mr. YR ungquist. Isn't that taken care of by (8) (d)?

Mr. Dean. (8) (d).

Mr. Robinson. All right. You think the filing of an affi-

davit under (8) (d) is sufficient?

Mr. Youngquist. Yes.

Mr. Wechsler. Suppose the motion is insufficient in law,

which sets lforth the claim of immunity, and is insufficient on
I

its face; *ould that be handled by affidavit?

Mr. Holtzoff. I think you can argue that as a question of

law, just as, under the civil rules, you no longer are required

to reply tO an affirmative defense, but you can raise all these

questions on the argument.

Mr. Nedalie. You knov it is not all quite so simple as

this. As Or. YounSquist pointed out, defendant moves to dismiss

the indictment on the ground of immunity, and he sets forth that

he appeare4 before the grand jury and was questioned and thereby

obtained i*munity, in that class of cases where, when they are

questioned, unless they waive that right, they obtain immunity.

Now, he said something about a grand jury proceeding.

The case cannot be determined simply on his representation,

version, or belief as to the meaning of what happened before the

grand jury ior the questions that vere asked him. He may have

omitted aoze. Well, the district attorney then would have one

of two remodies. The court certainly is not bound to accept

what the dfeondant says. Rven if the District Attorney said

nothing, t"e court ought to make an inquiry, in any event.

The dOstriet attorney's opposition may be nothing more than

a request that if there is a stenographer in the grand jury he
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be heard, r the transcript be taken, or that the grand jurors

be heard. Now, he may ask the court to have a Jury trial. In

other vords, he may put in nothing but a denial, without having

much formaiity to it, and without giving all of the details.

0 There are cases which a court cannot decide on affidavits.

It is sufficient tcindicate generally that the court cannot

decide that on affidavit, and for that reason I assume that you

have preserved the right of trial by Jury in matters which

formerly could be raised by plea in bar or by plea in abatement,

where the jury trial was appropriate.

Mr. Robinson. That is provided.

Mr. Medalie. Now, in other words, you do not need a

counter mo ion.

S) Mr. RObinson. No.

Mr. Medalie. Any piece of paper that shows what you want,

with that affidavit verified or not depending on the local

practice. In other vords, the motion is answered in whatever

way the opposition to the motion cares to answer it, in accord-

ance with the existing local practice, which we do not and

should not Oegulate.

Mr. Robinsnn. And which in turn tends to show that the

Committee was clearly right in striking out (3), lines 68-72-.

the effect of what you said.

Mr. Yo ngquist. Mr. Chairman, I was recalling the practice

in our State, and Mr. Tolman calls attention to rule 43 (e) of

the civil ruales with respect to motions, which reads thus:

"When a motion is based on facts not appearing of

record' the court may hear the matter on affidavits pro-

sented! by the respective parties, but the court maydirect



15 551

that the ma ter be heard vholly or partly on oral testimony or

on do sitions."

I vonder if it might not be advisable in this rule relating

to motions to insert a provision of that sort. That would

clear up some of the questions that have been raised by the

members of' the Committee. That vould not, however, preclude

the trial by jury of issues of the kind that Mr. Medalie sug-

gests.

Mr. Longsdorf. Mr. Chairman, might I suggest a re-wording

of that rule 51 (e) (3)?

The Chairman. All right.

Mr. Longsdorf. To road like this. Instead of "counter

motions by Government, "opposition by Goverment". Then con-

tinue:

"Counsel for the Government may file or make oppos-

ition to the motion of dofensel if the opposition contains

allegations of fact, it shall be verified."
i

Mr. Holtsoff. I do not think that the United States

Attorney ought to be required to verify by oath a pleading of

that kind.

Mr. Longsdorf. That should stay out, too.

Mr. X~dalle. He should not verify vhat by oath?

Mr. Y¶ungqulst. Verify vhat?

Mr. Medalie. What should he be excused from verifying?

Mr. Iqltzoff. Mr. Longsdorf suggests a pleading verified

by the Government, setting forth matters that should be verified

by oath.

Mr. Youngquist. Why not?

Mr. Medalie. He vas not referring to pleadings.
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Mr. 1oungquist. Any facts presented to the court in a

situation of that kind should be verified.

Mr. MeI dalie. Surely, they should be verified.

Mr. Holtsoff. No, because if there is a hearing on the

0 issue, you present the evidence at the hearing. Why should the

United States attorney have to swear to his reply?

I

Mr. X~dalie. Well, if he files a reply that contains a

statement qf fact, he ought to swear to it the same as the rest

of us do.

Mr. Robinson. That was the idea, Mr. Holtsoff, because

you see we require the defendant to verify in a similar situ-

ation, so ihy not require the United States attorney to verify?

Mr. Holtsoff. Well, ve don't.

0 The Chairman. Gentlemen, I am wondering if we won't get

through faster if we go through this whole batch of "motions".

We are taking it up piecemeal again and we are not getting

along very fast. Suppose the Committee hear the Reporter on

the whole ýf the "motions", and make note of your comments, but

reserve them to the end.

He reýinds me that the rule as prepared was prepared as

the result of our discussions in September, and apparently ve

are back-tcaeking on it.

0 All r ght, go ahead, Mr. Reporter.
i

Mr. Rc binson. (reading)

!(4) Hearing or trial. The court shall hear a motion"--

strike out "of defense", because we have decided to get along

without that, and vithout your right.

01--in vhich the issue is an issue of law immediately

upon 1ts being made, unless, upon request of counsel for
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the goverrment or for good cause shown, the court postpones

the hearing. If the motion"--

strike out tof defense".

.+-"raises an issue of fact, a jury may be had upon

0 request of the defendant or of the government or upon the

court~s own motion.

"(5) -- "

Mr. Medalie. You did not want us to stop you there?

Mr. R~binson. No, just make a check, draw a little "tomb-

stone", an4 -ark it.

The Chairman. Go ahead.

Mr. Robinson. (reading)

N(5) The order or other action on a motion by the

0 court. If a motion"--

strike out If"of defense".

" -- ib ased on an alleged defect in the written a'ccus-

ation which can be cured by amendment which it is within

the power of the court to make, the court shall order the

amendment to be made and shall overrule the motion."

By way of explanation, that is misjoinder and other similar

matters, John, which you have listed in the American Law Insti-

tute Code.i

0 Mr. We ohsler. Yes.

Nr. RoIbinson. 84:

"ýf the hearing is by the court and the motion is sus-

tainedý the court shall make such orders as it considers to

be Jusýt."

Now, these last four lines or last five lines are sketchy,

because I am wanting you to help fill in the procedure, what
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should foll v if the court does sustain the motion, or if it

does not.

86:

I•' the motion is tried before a jury, the court like-

vise s"all make such order as it considers to be just

either disposing of the accusation or bringing the case to

trial."

Then that brings us to the matter of matters which may

be pleaded in advance, and then ye close this rule, because as

you vill recall your outline required getting our chapter head-

ing here-

,Arraignment and other proceedings preparatory to

trial,, pleas, motions, and notices."

The effort nov has been to take up each one of those

things in Order, the pleas, the motions, and nov the notices.

":Insanity."

This is section 235 of the American Law Institute Code.

Mr. Modalie. May I suggest--

Mr. Robinson. Yes, sir.

Mr. Modalie. -- that in dealing with insanity, alibi, and

so forth, Ve can leave that as a separate subject, and even two,

and consider the rest of our section without having to go over

0 that.

Mr. Robinson. I think you are right on that, George.

I
The Chairman. All right,. let us go back.

Mr. Robinson. But just remember we do have these pro-

visions fo* defenses which we wish to have raised by notice in

advance of Itrial.

Mr. MXdalie. A "notice" is one thing, a "motion" is another.



555
19

Mr. Ro inson. Exactly.

The C irman. Now, we are talking about motions, sections

(3), (i), and (5).

Mr. Me~1alie. Nov, I understood that section (4), without

0 writing language in there, -- it would take too much time for us

to write whbt we want to say--that provisions shall be made by

subdivision (3) for the filing of proof or the setting forth of

the claim b• the Government in answer to those motions.

Mr. Ro binson. Yes, air.

Mr. Holtsoff. I would like to ask you this: In the civil

rules, if te defendant pleads an affirmative defense, no reply

is required, as it is under the New York civil code. Do we

want- -

Mr. Xedalie. (interposing) None is required under the New

York civil code.

Mr. Roýbinson. Thatis right.

Mr. Meýdalie. You file a reply only to a counter-claim and

to other matters that are affirmative--affirmative defenses.

Only on motions for special hearings.

Mr. Holtsoff. I stand corrected. Now, I wonder whether

we ought tq make the criminal procedure on this point more and

more complicated than the civil procedure. Should ve require

the United States attorney to file any document in response to

a motion for example raising the former jeopardy or immunity?

Mr. Medalie. It is not suggest4d that he is to be required

to. He is given the right to do it.

Mr. Haltsoff. Oh, well, that is all right.

Mr. M lie. He is not required to do anything.

Mr. Youngquist. I think all we need is a provision giving
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the right to file counter affidavits.

Mr. Medalie. I once made a motion to dismiss an indict-

ment, In t e County Court of Richmond, which was at Staten

Island, on the ground that the term of the court had expired,

where the grand jury was still sitting, before whom the alleged

perjury wan committed, and I made the motion. The Attorney

General came in and said, "That's right. Out it vent. There was

nothing for him to submit. We don't require anybody to submit

anything, ýut if he has anything to submit, then he submits it.

Mr. HNltzoff. No, but I am trying to say this--that if he

is going tý deny the allegations in the motion, he should not be

required aý the basis for his denial to file a pleading.

Mr. Medalie. If he doesn't file a pleading, how in the

world is he going to know whether the attorney and his witnesses

and the affidavits and so forth have correctly informed the

court or have correctly conceived the facts?

Mr. Hlltzoff. Vell, how do you know in the civil case

whether thO plaintiff admits the averment of affirmative facts?

Mr. Medalie. Those are pleadings. That is another thing.

That is what you were telling me.

Mr. Walte. I think the matter is 43 (e) of the civil

rules, isn'at it?

Mr. HEltzoff. Isn't it when any matter comes up on motion,

permitting supporting affidavits, there may be counter affidavits?

Mr. Medalie. Yes.

Mr. Youngquist. And the court could take oral testimony

if he liked. It seems to me that is all we need, for the purpose

of what is hIow (3) here, don't you think so, George?

Mr. Me1dalie. These are not pleadings, that is.

i 'A
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Mr. Hcltxoff. I agree with that.

The airman. Is it your motion, then, that we substitute

for this rxle (e) (3) something comparable to the language of

civil rule 343 (e)?

Mr. Youngquist. I so move.

Mr. Wechsler. I support it.

The COirman. All those in favor say aye--

Mr. Longsdorf (interposing). There is a question about

that, Mr. Chairman. Are we going to abolish the right of Jury

trial on special pleas in bar?

Mr. Medalie. No, that is the next section.

Mr. Logsdorf. I Just wanted to know if we were.

Mr. Dean. I would like to suggest that in framing that

provision, whether by using the exact language of civil rule 43

or not, tha~t we might consider the use of the phrase "response

to the motion".

Mr. MeXalie. Yes.

Mr. Dean. I think it would cover any motion that you want-

ed to accomýany with affidavits.

The Chbirman. I did not call for the No's on that motion,

yet. Those opposed, No. The motion is carried*

(The motion was duly AGREED To.)

Mr. MeXalie. I would like to make another suggestion.

(3) doesn't belong here, does it? Doesn't it belong in the same

place as (1)?

Mr. Robinson. The effort was, you see, to follow along with

the followi•g procedure as far as possible.

Mr. MeN lie. That in not very important.

Mr. Ho.tsoff. Leave that to the committee on style.
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Mr. Modalie. Is it nov, there?

Mr. DDan. I vould like to make a suggestion that (8) (d)

is certainly not satisfactory to cover it.

Mr. Y~ungquist. No.

0 Mr. D]an. Because it comes under an early rule dealing

vith time computations alone.

Mr. Youngquist. That is right.

Mr. Glueok. And it is only incidental.

The Chairman. That is another question for the committee

on style.

Now ve go on to

Mr. Medalie. Aren't you necessarily saying that the court

shall pass ion the questions of law raised by the motion, im-

mediately, or later? That is exactly what the court always does.

Mr. Dean. I do net think you need it.

Mr. R~binson. Yea, the issue is "immediately".

Mr. M dalie. I think ve are doing a lot of pious things

here that •re meaningless. Either the court vill hear it

imnediatel$, if he is an expeditious Judge, or put it off,, if

he fools 14 is too much for him, and send It to another Judge.

Mr. Robinson. After all, George, piety has its place,

sometimes.

0 Mr. M dalie. Well, ve are accomplishing nothing. Every

Judge known he ought to hear a motion imediately. If he

doesn't,9 he has either got a good reason for it or he is not

attending to business. Are ve going to put in here that every

Judge shali attend to his business? That is what in effect we

are sayingi

Mr. Dean. I think ve should strike the first sentence.
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Mr. Hcltzoff. I think ve should strike the first sentence.

Mr. Robinson. Do you think this would be understood that

this does not change the present procedure by vhich, vhen a

demurrer is filed, the court says, "Well, ve will hear your

argument next wook--or 10 days--or on a certain day"?

Mr. Modalie. That depends on local practice.

Mr. Robinson. This, again, is brought in from the recom-

mendation of a district court committee.

Mr. Medalie. What district is that?

Mr. RBbinson. That does not make it sacrosanct or anything

like that.

Mr. Me dalie. No.

Mr. Robinson. But I just wanted you to knov it has been

thought outý by lawyers out in the districts, and they felt there

is too mucU: delay nov--contrary to your "pious" assumption,

perhaps, or! otimistic assumption,--and for that reason they

wanted the Vord put in here requiring that "immediately" some-

thing be done.

Mr. Me4alie. You mean my assumption vith respect to piety.
i

Mr. Robinson. All right.

Mr. Wa Lte. It is another illustration of the thing called

"propagandat" that they are using, isn't it? Again, I think it

0 is good pro $wganda.

Mr. Robinson. "Emphasis", I believe the chairman said.

Mr. Me!alie. I do not think ve ought to have anything in

here that is really Nttite and is not a rule.

Mr. Hoitzoff. I move ve strike out the first sentence.

Mr. MoLellan. Second the motion.

The Chairman. Any remarks? -- It is passed, vith two
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votes in the negative.

(The motion was duly AGRXKD TO.)

Mr. Meodalie. The second sentence, Mr. Chairman, was de-

signed to ueet a situation to which Mr. Robinson referred and

0to which Mr. Wechsler referred. That is, that there exists

today a rioht of trial by jury of an issue raised for example

by pleas in bar, and it is not our intention, and we would not

succeed if we attempted, to take away the right of trial by

jury, and the purpose of this provision is to see to it that if

either the judge or the district attorney or the defendant

wants a trial by jury he shall have it.

Mr. Youngquist. George, should however that not be limited

to the cases where the defendant is now entitled to a trial by

jury? Under the language of this sentence it applies to every

motion.

Mr. Dean. And should we not specify?

Mr. Modalie. I think that is in any motion, civil or

criminal, where there is no constitutional right.to trial by

jury, the 4udge can if he chooses to, try an issue of fact by

a jury to advise him, so that he can get the angle of the common

man on the state of facts as represented by the evidence.

Mr. YTungquist. Surely.

Mr. Medalie. Now, you do not need to make provision for

that, at all. Judges have that power. Nov, the one thing we

want to make sure of is that we have not attempted by these rules

to abrogate the existing right, and that is all we need to put

into the rtles.
I

Now, what we are putting in, if this has the broad meaning,

as it undoubtedly has, is the provision that on all motions the
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court has the power if it chooses to try all or any issues of

fact, all or any part of the issues of feat on the motion, by

trial to s Jury, and using, of course, necessarily, accepting or

rejecting the jury's verdict. I think it is unnecessary.

Mr. Waite. I would like to ask a question apropos of that

statement. Suppose the defendant moves to dismiss on the ground

that there vas no evidence whatsoever before the grand jury on

which to support the indictment? That is a question of fact,

obviously, but it is not a question of fact on which he has an

existing r1ght to jury trial, whether there was or was not

evidence before the grand jury.

Mr. Meadalie. Or any right.

Mr. Waite. If I understand this last sentence correctly

it gives hýin a right to a jury trial on such an issue of fact

as that, and I think that would be a great mistake.

Mr. Y.edalie. I aw sorry, Mr. Waite, that you chose that

example, because I do not believe that a defendant has any

right to m"ke a motion on the basis of the grand jury evidence.

Mr. Waite. Well, he has made it, in New York, and got

away with It.

Mr. Medalie. Oh, well, in New York they are made because

of a very peculiar situation. Our Code of Criminal Procedure

0 expressly ¶orbids the inspection of grand jury minutes, so the

courts vor1ed out this doctrine--no man may be indicted except

on eviden• -- this is his constitutional right--except on evidence

which the :rand jury actually received.

If he can circumstantially show that the grand jury did

not have s9ich evidence, as for example the affidavits of the

witnesses ýho appeared before the grand jury, then the court
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may order n inspection of the grand jury minutes to determine

whether he was 1nditted on insufficient evidence, and though

prohibited by the Code of Criminal Procedure, they claim that

to that ext ent the provision of the code is void, because it

takes away from him a remedy for enforcing a constitutional

right to bO indicted by a grand jury.

Mr. Waite. That really does not answer my question.

Mr. Modalie. But that is a peculiar situation in New York.

Does I exist anywhere else?

Mr. W~ite. Yes, in various States it has been set up.

Mr. MXdalie. Now, come to your point.

Mr. Waite. And the point I want to raise is this--That

would be a question of fact that he has raised by his motion to

dismiss. think it would be a great mistake, I think we all

agree on t at, to give him a right to jury trial on that point.

Mr. Y ungquist. Yes.
i

Mr. Medalie. Yes.

Mr. Wasite. If I understand this sentence correctly it does

give him a right to trial by jury.

Mr. Holtzoff. I do not think that ground arises in the

federal pra~ctice.

Mr. Youngquist. Take any other ground.

Mr. Me~dalie. Let us assume it is a ground in connection

with a motion as Mr. Waite indicates, where the right to trial

by jury is not now guaranteed. K. Waite says that he does not

want the defendant to have a jury as of right to pass on that

issue of fa t, and I agree with him completely.

Mr. Ho1tsoff. This is not a trial as of right.

Mr. Dean. This gives it to him if he asks for it.
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Mr. Medalie. It does?

Mr. YTungquist. If he asks for It, he gets it as a right.

Mr. 0 ueck. It may be had upon his motion.

Mr. Holtsoff. It ought to be modified.

Mr. Medalie. Well, to bring this to a head, Mr. Chairman,

I move that the only provision with respect to juries, in sub-

division (I), be one that applies only to those cases where a

defendant to nov entitled by plea in bar or in abatement to a

trial by JýWy.

Mr. Ycungquist. Second the motion.

Mr. M~dalie. And that he may have it, on his request, on

the request of the district attorney, or by order of the judge.

Mr. Youngquist. Second the motion.

The Chairman. Is there any discussion?

Mr. DTan. I wish we could formulate the instances. This

is not golig to be of much help to the practitioner. When he

gets through, he has got to go back all through it.

Mr. Msdalie. The practitioner has got to know a little law.

Mr. Dean. I know, but the very question we have been

talking about is not so well settled as you suggest, if I may

suggest it, In some jurisdictions in the federal courts you

can go in and make a plea in abatement based on the fact that

there was i'o competent evidence before the grand jury, and if

you know that one witness went in there and only one, and that

he could not have given competent evidence, you can have a

trial on that issue of fact. I had one last summer out in

St. Louis and it lasted a week.

Mr. Yeungquist. As a right?

Mr. Medalle. He is not guaranteed that, either. The
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Constituti n guarantees no such trial as that.

Mr. YQungquist. No.

Mr. Dean. Granted; but can we specify the ones where he

does and where he does not have the right?

0 Mr. WMdalie. No. I think it is enough if we wish to let

the court decide on the question of what the constitutional

guarantee ts, by saying-

1in-those cases where by a plea other than a plea of

guilty he is entitled to a trial by jury on the issues so

raised he shall have that right"

Then what you have left is a question of constitutional law,

and we ought not to write constitutional law into rules of

practice.

Mr. Dean. The difficulty in specifying those cases is that

we might go over the line into something where there is a

guarantee.

Mr. Youngquist. Yes.

Mr. Dean. And we are not sure of the guarantee.

Mr. Medalie. Or give it where there isn't one?

Mr. Dean. Or give it where there isn't one.

Mr. Medalie. Yes. I think we are safer to let it stay

just where It is guaranteed by the Constitution.

Mr. Dean. All right.

Mr. Ho tzoff. The same way, under the civil rule.

Mr. Me1alie. I think my motion is understood.

The Chairman. The motion is pending.

(The motion was duly AGREED TO.)

MN. Me alie. And that is to be redrafted?

The irman. Yes, to be redrafted.



565-ýU.
29

That brings us to seotion (5).

Mr. Weohelor. May I ask a question on the last motion, Mr.

Chairman?

The Chairman. Surely.

Mr. Wechsler. Does that wean that the court is without

power to try the issue before a jury In oases where there is

no constitutional right to jury trial?

Mr. Medalio. My answer is that that is still a matter for

the court itself to decide for its own convenience as it may.

Mr. Wechsler. Yes. I just wanted to be sure that was the

view.

Mr. Dean. It may.

Mr. Wechsler. It may?

Mr. Medalie. You do not need to say anything about it.

It has that power at any time.

Mr. Glueek. The verdict, however, would be merely advisory.

Mr. Medalie. May I give an Instance like this. A man has

been served with a subpoena, or it Is claimed he has been. A

motion to punish for contempt is filed, and he claims he was not

served with the subpoena. The court could if he wanted to have

a jury trial on it, but neither party is entitled to such a

jury trial.

Mr. Wechsler. May I say one further thing on this reso-

lution, Mr. Chairman? I am not sure this is a real difficulty,

but it may be worth looking into. There may be some instances

under the existing practice where precisely the same point can

be raised in the defendant's discretien on motion or by plea--

by special plea in bar. If raised on motion, under the existing

practice, there would be no right to a jury trial.
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Mr. M dalie. That Is right.

Mr. Wechaler. If raised by plea, under the existing prac-

time, there would be a right to Jury trial.

Mr. M dalie. That is correct, I think.

Mr. We haler. Now, if that is a correct statement of the

law, think of the dilenma the court and counsel are in in de-

elding whether or not when raised by motion under this procedure

there is a constitutional right to jury trial.

Mr. Kedalle. I do not think that that can arise, beeause

we have talen away from the defendant the right by plea to get

a Jury trial, so we preserve to him the right to get that same

Jury trial where he asks for the same relief by motion.

Now, be can decide for himself, as he does now. If he

0 does not want a Jury trial, he makes a motion; if he does want

a Jury trial, he files a plea. We we have it now, he makes a

motion and then requests a trial by Jury, if he wants one, so

we have fully preserved all the rights and the choices.

Mr. We chsler. It might be that the drafting problem could

be met by speaking of where he had a constitutional right to

trial by Jury, if the issue were raised by plea. I am not

sure that is necessary.

Mr. Xedalie. I think it is.

0 Mr. W ehsler. You think it is?

Mr. Xedalhe. Yes.

Mr. Wechsler. At any rate, that would meet the difficulty.

Mr. Glueck. You mean whether the issue was formerly

raised by plea?

Mr. Wechsler. Yes.

Mr. 0luoek. Before these rules?
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Mr. Waohsler. Yes.

The C airman. Do you offer that as a motion, Mr. Weohsler?

Mr. Wechsler. I think so.

Mr. Nedalle. I think you and I are in agreement on this.

Mr. w; chsler. We are. It Is Just to get the thing clear

for the dr fting job that I raised the point.

Mr. Longsdorf. Do I understand this correctly? Does he

have to as* for the jury trial when he makes a motion which

funotions as a plea in abatement, and that he does not have it

unless he asks for it? Or does he get it whether he asks for

it or not on such a motion?

Mr. N dalie. As I have stated it h*e, he is to get It

only if he asks for it.

0 Mr. • ngsdorf. All right.

Mr. Nedalie. I do not think he has lost anything, because

the construction would be that he had waived it.

Mr. Robinson. Do you think we had better state Its,

Charlie, t t he may waive the Jury trial?

Mr. Longsdorf. As long as we hove got a waiver of Jury

trial in here, why not make that waiver apply to a motion?

Mr. Midalie. It would dispose of any doubt on the subject

if we foll v what Mr. Longsdorf suggests. I will move to have

that adopte d.

The Ctairman. Will you hold that a minute? We have Mr.

Wechsler's notion, which I would like to have him read again, if

he will.

Mr. Veebsler. Yy motion is that the rule when finally

drafted make It clear that the defendant on the"e affirmative

motiena Is to have a right of Jury trial In oases where formerly
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he would have had a constitutional right had the issue been

raised by opeooal plea.

Mr. N dalie. I thought that was covered in what I sug-

gested should be in the rule, but I am willing it be again put

in.

The irman. It in merely adopted for clarification.

Mr. We ohler. YeT.

(The otion was duly AGMUED TO.)

The Clairman. Nov, Mr. Longsdorf's motion.

Mr. agsdorf. My motion is that the rule be so worded

that he goes a Jury trial without request, but may waive it, in

the same manner as in a former rule provided.

Mr. Madalie. Do we need to go as far as that? He can

waive it at any time, oan t t he?

The C airman. He may waive it in the same manner.

Mr. 31 dalie. But why have that "manner"?

The Chairman. What is that?

Mr. NKdAlio. No can waive it in his motion, or when the

court comes to set it down he may say, "We don't need a jury

tria 1."

The C irman. Re may waive it?

Mr. ngsdorf. Fe way waive It in his motion.

0Mr. Xtdalle. Or any other time.

Mr. LAmngsdorf. Yes.

Mr. N31dalie. He can change his mind.

Mr. Lengsdorf. My point Is, he should be made to waive

It, instead of being made to request it.

Mr. Robinson. That has been our general policy.

Mr. Umngsdorf. All right.
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The Chairman. You have heard the motion.

(The notion was duly AORUD TO.)

The Chairman. Now we come to (5).

Mr. Medalie. That ban been read, hasn't it?

0 The C airman. That has been rearJ

Mr. Nedalie. Nov, I made some notes here. You have two

situations with respect to the indlotnent, where there are

defeats in the indictment, and one, where the court has the

power to oader an amendment. Ther are other defects in the

indictment not curable by amendment.

I thirk it would be a serious loss if an indictment having

curable def ets, but not curable by amendment, resulted In com-

plete dism ssal or discharge of the defendant and the diseharge

of his bail. Now, I think what ought to be done under *.he

second possibility is for the court to dismiss the indictment,

bec4use it must, provide for the continuance of bail, and fix

a time for the district attntoey's resubmission of the case to

the grand ury to cure that defeot by a new indictment.

Suppo e he left out the word wwilfully" and could show that

he could supply the word "wilfully" by proof, he would have to

dismiss the indictment. That is a defect. Suppose there were

the ouissio a of a jurisdictional allegation, he forgot to say

"in the So thorn District of New York."

Mr. G ueok. That is a good idea, I think, Mr. Chairman.

Mr. Rcbinson. Of course, that would not be a vritten

accusation that could be uuxed by amendment as stated by rule 81.

Mr. Heltsoff. No, you would have to call them over and re-

present it to the grand jury.

Mr. YIungquist. We have a statute to that effect In
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Minnesota.

Mr. Me dalle. And we have, in Wev fork.

Mr. Robinson. what is your proposal, George?

Mr. Medalie. That in cases where there is a defect which

in the opinion of the court can be supplied by proof so that

the Indictmient, a correct indictnent, can be obtained, either

by merely rewriting it and getting the grand jury to vote it

again, or by resubmission, to supply the proof to the grand

Jury so they can vote it; that though the indictment is die-

missed the ball stall not be d~scharged, and the time set by

the court for the resubmission of the case to the grand jury

and the fili~ng of a nev indictment.

Mr. H6ltzoff. I second that motion.

0 The Chairman. Is there any discussion?

(The motion was duly AGREED TO.)

The Chairman. Are there any other suggestions with respect

to paragrah 5?

•1r. Hltzoff. Mr. Chairman, I think that the last two

sentences beginning vith line 84 are unnecessary. They prac-

tically say that if the court hears a motion, he shall make

such ordersI as are Just. I think that is implied, of oourse.

Mr. M.4alie. That is right.

Mr. HToiltzoff. I move the last two sentences be stricken

out.

Mr. Medalie. I second the motion.

The Chairman. Is there any discussion?

(The motion was duly AGRETE) TO.)

The Chairman. Now we come to the three speoial defenses.

Mr. Robinson. May I ask Mr. Medalie or any other member
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of the comittee whether you feel now that this is a complete

treatment f this matter of the motions which we propose to

establish, plus the hearing?

Mr. Meldalie. I think it is, and the small amount of home

work I shall do and that I have noted I must do is a careful

reconsideration of this, and if anything occurs to me, of

course, I Will communicate with you.

i
Mr. Dean. Mr. Reporter, have we taken care of the problem

that was raised a little earlier about those matters which may

be raised by motion, and those matters which are available under

the general issue?

Mr. Robinson. I do not think so, have we, George?

The Chairman. That was something Mr. Wechsler was to

make a moti on on when we came to the end, but I thought we were

going to hold that until we came to the end of this whole sec-

ti on.

Mr. Dean. All right.

The Chairman. We still have "insanity" and "alibi", and

so forth.

Mr. Dean. I thought we were at the end of this part of

it, but I wvll be very glad to wait until we are through with

the "insanity" and "alibi".

The Chairman. Let us go on with this.

Mr. Seth. May I make a suggestion that this last section

(5) will necessitate an amendment of 26, on that continuing

bail. The bail terminated on judgment in the earlier one. It

ought to be corrected.

Mr. Medalie. That was "except as provided in 51," and so

forth.
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Mr. Seth. That is right.

Mr. Robinson. Now, (f), beginning at line 89 on "Notices",

the draft oa "insanity" is just the same as in the American

Law Institute Code. The two big questions on these notices

that we have been trying to work out together have been, how

much the notices should contain--for instance, that is particu-

larly true in the alibi notice, whether or not there should be

a certain place named, and whether or not there should be cert-

ain vitnegsses named. That does not apply to insanity particu-

larly, but you do have this question of giving both insanity

and alibi notices in advance.

That is, what shall be the effect if the defendant fails to

give the notice in advance of trial? Shall the court then be

given the plover to exclude the evidence if offered without

previous no~tice having been given--that is, with proper pro-

tection, suph as in lines 98-99, for good cause, for failure

to file a notice, if the defendant has made an offer, then the

evidence ma be admitted; or should some other method of deal-

ing with tho situation be proposed? Should another method be

devised?

The mewbers of this Committee have of course split at

least two ways on that. Some feel that it would be violating

0 a constitutional privilege of a defendant to exclude evidence

which he offers in his defense on the trial merely on the ground

that he had failed to give advance notice in regard to that

evidence, say on "insanity" or on "slibi". Others of the

Committee f*el that it would not be a breach of the constitu-

tional prov~sion against self-incrimination; that is where it

is usually based.
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In or r to get that question squarely before us, we have

prepared alternate drafts on the subject of alibi. The plan

followed here has been this. On "insanity," that is taken from

the Americaf Law Institute Code, we have copied the American Law

Institute Gode exactly. Then on the alibi, we have prepared the

first alternate draft; that is, beginning at line 101; squarely

on the basis of the Institute Code provision on insanity, sub-

stituting *atters relative to alibi in this draft at the place

where matters relative to insanity were placed in the American

law Institx~te draft.

Then 4a a second alternative, or the alternative draft on

alibi, beginning at line 112, we have prepared a draft which is

based on toe present statute in Oklahoma, the only State that

has suob a provision. In brief the Oklahoma provision is that

if the defendant fails to give the notice of alibi in advance

of trial thIe court during the trial when the defendant offers

evidence of alibi may provide a continuance or recess, during

which, ther, the Government may have a chance to check up on

the alibi.

The eo4vantage of that Okclahoma draft, for your cnnsideration,

is that it avoids the constitutional difficulty that some feel,

and at the same time, it takes away from the false defense of

0 alibi the element of surprise, because it permits the trial to

be recesse on a motion of the United States attorney during

the time necessary for him to investigate the basis for the

defensae.

That statute was enacted In Oklahoma in 1935, and this

report froo a district court committee for the Eastern District

of Oklahoma incorporates that part of their State statute, with
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which I assume that the United States attorney and other members

of his c ittoe are familiar.

I thirk that is all I have to say on that.

Mr. HEltzoff. Mr. Chairman, I was under the impression--

perhaps I 0m wrong--but I have a hazy recollection that at the

lest meeting we voted not to require notice in advance, of in-

sanity. Of course, I realize that that does not bind us, but

I personaliy do not believe that that should be required, and

I would li*e to add that in other recommendations submitted the

other day by a committee organized in the Department, they-

recommended that no notice of the defense of insanity be re-

quired.

The s#tuetion is entirely different In the case of alibi,

because an alibi, sprung at the trial, maj.ýleave the prosecution

at a great idisadvantage, but I do not think that is true in the

case of the defense of insanity. Therefore, I move to strike

out the provision requiring notice of the defense of insanity.

(Secoonded.)

Mr. Robinson. Judge, I suppose that calls for a brief

statement. You may consider that insanity provision set in

here just uýerely to show the source of the alibi provision.

Mr. Hcjltzoff. Yes.
is

SMr. Robinson. That is, the alibi provision/based on the

American "v Institute Code for insanity. I think Mr. Waite

has told me that the matter of requiring notice of alibi came

up in the American Law Institute Code deliberations, but they

decided not to provide for alibi notice, although they did

provide fo* insanity notice, so in their thinking they took

just exact y the contrary position to what we did.
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Mr. IEfltsott. r might add this, that in federal Gases

I the denesq of Insanity does net earso nearwly so frequently as

It does in state eases*, beause or the di•ferent nature of the

aveap •eNoeral offense, and I to not think that any pawtieular

o bJeet vould be servod by making the requiremeat of a notlee

in atvanoeo of insanlty, and theorotoe r move to strike out the

requimenon.

Mr. Oeuock. Tkom are many mentally IlI people in St.

Zlisaboeth', and many ef then plead Irresponsibtlty by reaseo

of insanit,, vhloh, by the vay, is the toobnieal--

Mr. I Itsef. X to not see Why they should be required to

give aotie4 in advanee.

Mr. 0 neck. I vould lik to bohear r. )edalle en tOat.

New, frnakly, ve wove at a dtisadvantage, as to this. That iS,

vhere you to not havo notlee. Did yeu have eases where they

sp-ang it 4i you at the last nAnutie?

Mr. N4 dAie. NO.

Wl. 0•ooeok. With *owe take exports, or mosething of that

Mv. K dallo, Nov and the fast Is %hat in no oeuiawl eseo

that I ka t, ix and around Now TYok, in the 8to eourtso,

wheom this is oee likely, vwa a dIstriet attoeney to my kaft-

ledge ever taken by surprise.

Mr. T st. I bave had twe expeoioens vith the in-

sanity dot nraso I& urder ease* in eur state eourt. In one, toe

defoeso of insanity, 'O ovidenoee in support of the dteelas of

insanlty, ma intreaoed at the trial. VO did not know of it

in advanse but it happened that the evidonce 8duotd in suppor

f the dofe• se vas sub that ve dad not fand it aesosay to
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introduce 4videnee against it. In the other, we expected that

the dofons* of insanity would be introduced and had two experts

of our own present during the two weeks' trial, and the trial

ended vitho•ut the defense being asserted at all, although I

learned later that defense counsel had intended to assert that

defense, bUt the development of the case was such that they

found it inadvisable. I am merely citing those experiences

without making a suggestion one way or the other, for the in-

formation of the Committee.

Mr. Nddalie. You know, there is one thing to be said about

insanity in all criminal cases. Thoer has been a lot of news-

paper hullabaloo based on a paucity of incidents, to the effect

that all y~u have to do is commit a crime and then spring a

defense oflinsanity, and out you gol That myth is utterly

false, and there is practically no record to sustain it.

Nov, there are persons who have put in the defense of in-

sanity in 4rimes commonly called "crimes of passion." You

know it in advance, everybody knows it. The defense is a fake

and has noahing to do with insanity. It is usually a way of

telling a story otherwise irrelevant but nevertheless known.

There is another aspect of insanity, and that is, we have

a legal deoinition--perfectly absurd--recognised by the medical

0profession as absurd, and largely ignored by Juries, notwith-

standing tthe court's instructions.

There lis another phase of this. That is, what happens to

insane perl ons who are acquitted on the ground of insanity, or

found "guilty but insane", where it is so provided by special

statute? Tat is another question altogether, but so far as

the element of surprise is concerned, I think experience indicates
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there is v rtually no surprise. Where it is possible that the

defendant s insane; that is, where it might be plausible to

assert that he is, the prosecutor and the law enforcing officers

know enough about the defendant to be able to anticipate that

that might be the defense, or that it might be the fact.

Mr. Yqungquist. I think that it would be convenient to

the Government to have notice of the defense of insanity, but

I do not tlink it is essential.

Mr. Medalle. No.

Mr. Holtzoff. The Department of Justice--

Mr. Modalie (interposing). Alex, if you don't mind. The

great trouble here is that there aeers to be doubt as to the

federal goernment having the right to make preliminary inquiries,

S which are provided for in all state procedures, where a defend-

ant is insane. Then, after it finds he is insane, there is

another doubt as to whether the federal government has any power

to do anything with a man simply because he happens to have

been a defendant in a criminal case.

Mr. Dean. There is no place to send him afterward?

Mr. Medalie. No power to send him.

Mr. Seasongood. You move to strike this out?

Kr. H•ltzoff. Yes.

0 ("QuesItion.")

The Chlairman. The question is called for on the motion to

strike out (f) (1).

(The motion was duly AGREED TO.)

The Chirman. That leads us to the two alternative state-

ments of th7 alibi rule. What is your pleasure with respect to

that.
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Ur. Dean. In the interests of playing safe, I suggest we

take the Oklahoma draft, which sImply calls for the postpone-

ment.

Mr. Seth. Mr. Reporter, don't these alibi provisions gen-

orally contain some provision whereby the government shifts the

date, does not undertake to prove the date alleged in the indict-

ment?

Mr. RObinson. You will recall in our former rule we tried

to take care of that by a bill of exceptions. You will notice

in thia draft ve have not mentioned bills of exceptions. It

is a matter for this committee to consider, and there is no

specific provision for that. Our assumption has been--perhaps

we anticipated a motion to strike out, by Mr. Beth--the power

exists in the court, and that the court, by pre-trtal procedure

or otherwie., may be expected to restrict the State or the

Government ito the date it alleges in the indictment. If it

alleges some other date, of course, the statute surely should

be applisd--or the rule.

Mr. Seth. I think we have got to put something in there,

if this goes out to the public.

Mr. Robinson. Maybe so.

Mr. Seth. If we are to have this notice of alibi, we have

0got to protect the defendant against that 3-year provision,

"any time ýithln 3 years."

Mr. Ycungquist. Pardon me, what was the number of that

rule in the first draft?

Mr. R binson. There were two or three provisions with

regard to bills of particulars. There was nothing specifying

the trialsj of course.
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Mr. N ltzoff. It seems to me we should have a provision

in whichever one of these alternatives we select, that if after

the notice of alibi Is given the Government offers proof that

the crime 1as committed on some other date, that the defendant

then would not be bound by his notice of alibi and could offer

a defense of alibi if he wished, without a notice.

Mr. Sth. And be given time to get his witnesses, and to

show a different place. The Government is not hurt.

Mr. R61tzoff. Yes, he needs that, of course.

Mr. Robinson. I think that is a good idea.

Mr. Sth. Yes, I think so.

Mr. Rcbinson. Do you consent to that?

Mr. Hcltzoff. I think so.

0 I want to make a suggestion that in either of the alter-

native drafts we should not state a definite period of time.

Now, "10 days before the trial" or "4 days before the trial"

may be all right in some districts, but may be entirely too

long in otter districts where a trial may take place very short-

ly after the indictment.

I thiik we ought to make it a reasonable time, and let the

local rules or local practice fix the exact number of days.

Mr. Gýueck. I second that.

The C' irman. You have heard that motion vith respect to

the number of days' notice. All those in favor--

Mr. Youngquist. May I ask a question?

The Clairman. Yes.

Mr. Ycungquist. Is that liable to give us trouble before

Congress? I am Just raising the question.

Mr. EHltzoff. Well, certainly not the second alternative.
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Mr. Y ungquist. You mean the Oklahoma rule?

Mr. Hcltzoff. I don't think the Oklahoma rule would ever

cause trou le before Congress.

Mr. Yqungquist. No.

Mr. Holtzoff. I am not so certain as to the first.

Althougb ir principle I approve the first rule, I am going to

vote for t#e Oklahoma rule, for that reason.

The Chairman. I would like to ask the men who try cases

for the Gooernment whether the second rule would not be very

awkward in practice?

Mr. MEdalie. Any rule is awkward in practice.

The Chairman. Leaving a jury suspended or hanging for a

half a day* a day, or a week? What are they going to do--

lock up the jury?

Mr. Medalie. Well, the juries are not ordinarily locked

up. Sometimes counsel gets sick.

The C1a rmnr~. What's that?

Mr. Medalle. Sometimes counsel gets sick. I walked out

of a criminal trial, with the permission of the court in New

York, to cqme down to this building to argue an appeal, and I

stayed away three days. Nothing happened to the jury. Nobody

was worrie4 about the jury in my absence.

The CIrman. That trusting disposition is commendable.

Mr. Holtroff. I think juries are locked up very rarely in

oriminal cases.

Mr. Medalie. Very.

Mr. De an. Very.

Mr. Mtdalie. The jury is not likely to be locked up in

a burglary or robbery case.



582

Mr. 3 songood. Well, the Jury has not been empaneled if

the court ontinues the case.

The Chairman. That would be right.

Mr. Robinson. May I add one word of explanation or addi-

0 tion ratheo to what I said a moment ago. I said that there was

no compulsion under the Oklahoma statute. Mr. Longsdorf shows

me the two llnes, 123-124, which show that the court may in its

discretion--

Mr. Seasongood. Refuse to permit an alibi?

Mr. Robinson. -- put the defendant on trial and refuse to

admit the introduotion of evidence tending to establish such

alibi. I ýo not think that is the Oklahoma rule, though. That

was a decision of this district court committee.

Mr. Langsdorf. Yes.

Mr. Robinson. So the question becomes a little more com-

plicated, than as I stated a moment ago. Shall the discretion

be left to the trial judge to say whether the trial of the case

shall go orf, in case he has a jury there--that "- t1itksdeualId

not safely lbe separated or dismissed, or not dismissed, but the

case adjouz'ned temporarily? Should the court have a divcretion

there to capel the trial to go ahead?

Mr. Holtzoff. In the light of that last law, there isn't

S any substantial difference between the two drafts.

Mr. Robinson. Well, we can straighten that out. That is

all I am saying now.

Mr. Holtsoff. Yes.

Mr. Rdbinson. If that former action was taken on a basis

that there should not be even a discretionary alternative of

compulsion by the court, I would move that line 122 go out.
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Mr. McLellan. Then if you take it out, will you have

anything left except that the court may in its discretion, in

the abaencý of the defendant's having done something, grant the

United Stares attorney time within which to meet the situation?

Mr. Robinson. That is about all that is left, Judge.

Mr. Doan. Nothing else.

Mr. MiLellan. Would he do it?

Mr. Robinson. I never heard of a court granting a continu-

ance merely because an alibi defense was raised, and if this

rule expressly recognizes that such a continuance would be proper,

wouldn't- that add a-'little bit to the protection of the public

generally against alibis--defenses that have become so notorious

that 14 States now have provided specifically for the defense

0 of alibi, and most of the States put the compulsory clause in

it?

The Chairman. Why are we afraid of the first part of the

rule? Why do we shy away from that?

Mr. R(binson. Personally, I am not afraid of that.

Mr. MWdalie. There are two ways In which this Job is done.

That Is apert from the fact that I do not believe in this alibi

provision Or any kind of alibi provision, and I know it is not

applicable to most of the important cases tried in the federal

court, vhere the indictment alleges that"beginning with January 1

1923 and c~ntinuolsly dovtto the date of the filing of this

indictment• the defendant contrived devices," and so forth, and

so forth, 11 over the lot, and all over the Southern District

of Neo Yor4.

Mr. RFbinson. It is not applicable in that kind of case,

of course.
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Mr. M dalie. Not applicable?

Mr. H:itzoff. No, but when the increase of federal reserv-

ations theze are more ao mon-law-crime cases in the federal

courts, ocOurring on a federal reservation, such as robbery.

0 Mr. Medalie. You say there are many?

Mr. Hqltzoff. Yes.

Mr. Medalie. Ever since Theodore Roosevelt tried to indict

Pulitzer for libel?

Mr. Holtzoff. No, no, you don't get many of those cases

in the Southern District of New York, but in a district like

Virginia, rape on the Mt. Vernon boulevard. We had a case like

that recently. Or a robbery on Quantico reservation.

Mr. Msdalie. I know one of those cases was defeated because

the surveyor had incorrectly stated the federal bounds.

Mr. HEltsoff. No, but I mean we have an increase in the

type of caIes such as were formerly tried in the state courts.

Mr. Meidalie. All right. Let~us assume there are such

cases. All right.

Mr. Doan. Alex, you have just convinced me, though, on

the insanity cases, that we do not have those cases, just a

moment ago, that the federal cases are of such nature that you

do not get that kind of defense. Now, if we are getting rapes

on Mt. Vernýon Boulevard and homicides on federal reservations,

I think ve ought to reconsider the insanity.

Mr. Hofltzoff. No, because we have got the burglary and

robbery casks on federal reservations.

The Chairman. May we get a tentative vote on each of

these alter itive forms, as to which one we want?

Mr. Me alie. Before you do that, the one provides for
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compulsion of the defendant. That is the Oklahoma draft.

Mr. Y ungquist. It provides what?

Mr. Medalie. The defendant must give notice that he is

going to pjove an alibi.

Mr. Yc ungquist. Yes.

Mr. Rbirnson. Yes, in the alternative, discretionary with

the court.

Mr. Medalie. In other words, these two subdivision$ (2)

and (3) are alibi alternatives, providing for the defendant's

giving notice. He is the person who does it.

The Clairman. That is right.

Mr. Madalie. Nov, you will have a different New York

statute, whioh Mr. Longsdorf said he couldn't find, because it

undertakes to goet a bill of particulars. That provision was

conceived •nd drawn by my associate George Sylvester as a member

of a special committee of the New York County Lawyers Association,

and the conatttee reported it to the American Bar Association,

and it was adopted by the New York legislature in 1935.

That provides that the district attorney may make a motion

in an appropriate case for a bill of particulars from the defend-

ant on thaO subject, with the consequence that if he does not

comply wit4 the order for the bill of particulars he is pre-

cluded from giving proof on that subject. That was not con-

sidered, was it?

Mr. Rcbinson. That was at our previous meeting I believe,

George. I am just trying to find what rule that was under. I

will get it in just a minute. Do not wait for me, though, go

right ahead.

Mr. Madalie. I think we ought to consider, if you are going
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to have an alibi provision--which I shall vote against, anyhow--

but then after you have it, I will delde. I know you are all

eaten up bi this clamor on alibi changes.

Mr. Rdbinson. Oh, not a bit, George.

0 Mr. X~dahie. No?

Mr. Rcbinson. Not "eaten up."

The COairman. Let us have this. All those in favor of an

alibi rule--not specifying what rule it is--vill say aye, so we

can see where we are at.

Mr. Yungquist. To what?

The Cl•airman. In favor of a rule providing for alibi

notice, will say aye. The chair is in doubt.

(There was a show of hands, 8 ayes, 8 noes.)

0 Mr. Wechsler. Perhaps we could discuss that question, Mr.

Chairman. It would seem to me more important than the form of

a rule. I am opposed to it. I would like to state my reasons

at the appropriate time.

The Ct~airman. All right, now is the time.

Mr. Seasongood. Well, it has failed, hasn't it--there is

to be no alibi notice?

Mr. Wechsler. Oh, I am sorry.

Mr. Seasongood. If it is equally divided, the motion fails.

S Mr. 3eth. I think the question ought to be discussed where

we have an equal division like that.

Mr. Seasongood. All right.

Mr. Seth. I would like to hear the reasons against it,

myself.

Mr. Be asongood. All right.

Mr. Wechsler. I have no passion to state my views.
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Mr. Waite. Go ahead.

The Mairman. Well, if it has failed, that is all there

is to it.

Mr. Rcbinson. I suppose the Reporter ought not to fail to

put before lyou the fact that the alibi notice rule is the one

that has received the greatest support from all over the

country.

Mr. S~th. Absolutely.

Mr. Robinson. It is almost unanimously recommended by

the United States attorneys, and almost unanimously recommended

by the bar committees, who have sent a request to us. Whether

that amounOs to anything, to us, of course, we ought to do it

with our eyes open.

Mr. Sasongood. That ought to be refrained all through and

fixed up, |•. Wechsler.

Mr. Rcobinson. The only proposal they recommended this

Committee ndopt, with any greater uniformity, was the waiver of

indictment, The next was the alibi notice. They have sent us

in a long list of cases in which the Government has lost a

good many 9housands of dollars because of fake alibi notices

throughout the country. I just want that in the record.

14r. Orfield. Mr. Chairman, I am going to change my

vote, and ýote in favor of alibi.

Mr. Rcbinson. If that is close, we do not need much debate

about it.

The Chairman. That is nine. The motion for an alibi rule

has prevail ed.

Mr. XrLellan. I want to say that in nine yearstrying

criminal ca~ses for some time, I have never seen an alibi defense
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succeed.

Mr. G ueek. How many, roughly speaking, Judge, have you

had?

Mr. MNLellan. I could not answer that; but "some."

Mr. Gl ueek. "Some"?

The Chairman. Somebody mentioned at the last meeting--I

think it was Mr. Seth'.-about an alibi being pleaded and having

to send awvy down to Texas at an expense of $900 or $1,000 to

the Governnent to pull up some witnesses--how many thousand

miles? Maybe it was Mr. Dean. Somebody brought it up.

Mr. K dalie. "Not guilty." That vas because it came so

suddenly. IThey can spend money so lavishly.; Or weren't they

able to get the witnesses?

Mr. Rcbinson. No, George, the facts were, the defendant

vaited until the last day of the trial, about a 2-weeks' trial,

to bring ul the alibi defense. Dustin McGregor, of Houston,

Texas--thal is one of the letters I referred to.

The Ca irman. They had to get them by airplane, and a~l

that sort f thing?

Mr. Robinson. Other district attorneys say that is a

common experience and that it happens frequently nov.

Mr. Hcltzoff. Mr. Alexander has had a stmilar experience.

0 The Chairman. Just state it, Mr. Alexander.

Mr. Aiexander. We brought three witnesses by airplane from

California to Illinois Just two years ago in that mine bombing

suit where one defendant tried to prove an alibi. I have had

cases in the last four years vhere ve were surprised by the

defense of alibi in the evidence, and ve did not lose any of the

cases, but they were pretty close. We brought vitnesses from
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St. Louis overnight in one of the cases.

Mr. Madalie. You von them all?

Mr. Alexander. Yes, we did not lose them.

Mr. Medalie. Yes, that has been my experience.

Mr. Alexander. But we did have more larceny cases and

bank robbery cases and stolen property cases than ever before,

within the last eight or ten years.

Mr. Medalie. I want to ask Mr. Alexander a question. The

New York provision--did you follow it?--provides that the

District Attorney may make a motion directing the defendant in

an approprite case to file a bill of particulars with respect

to alibi, ýf he has such a defense. Of course, he does not

know that he has, but in the case of bank robbery, burglary,

0and so on, cases where you suspect that there might be an alibi

defense, you then make your motion.

Now, ¶ie reason it is put this way in the New York statute

I would guess is that the average defendant in a criminal case,

even if he has an alibi defense, doesn't have his case properly

prepared, u ntil the last minute. He hasn't much money with

which to gelt competent counsel, and he doesn't always get

competent ciounsel. The day before the trial, he has a talk

with his lawyer, who just hears the case is going on, or meets

him in the court room on the day of the trial; the district

attorney starts proving his case, and by night-fall the attorney

is informed as to who the witnesses are to be.

I thinr that is the normal procedure in most ordinary

criminal cases. Therefore, the defendant is not required--and

you must be fair to the defendant--not required to think of

doing these things which are provided for either by code or by
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statute or rule, and in those oases where the district attorney

thinks it is appropriate, there is no difficulty in his sharply

bringing it to the attention of the defendant, as provided in

the Nov Yozk statute, and requiring of him a bill of particulars.

Mr. Aexander. I think that would be satisfactory.

Mr. Modalie. And it would be fair, wouldn't it?

Mr. A1exander. And It would take care of that matter of

the date in the indictment, because you could provide that the

United States attorney should specify the time that the offence

was committed.

Mr. Medalie. This is the language of the New York provision
I

with respect to the contents of the bill of particulars:

"* * file a bill of particulars, which shall set forth

in deail the place or places where the defendant claims

to haie been, together with the names, post-office addresses,

residences, and the places of employment of the witnesses

upon ýhom he intends to rely to establish his presence

elsewvere than at the scene of the crime at the time and

place of commission."

Mr. H41tzeff. I do not think the defendant should in his

notice be zequired to disclose names.

Mr. Medalie. Well, leave that out.

0 Mr. 3easongood. I would like to hear Mr. Wechsler's

argument o4 the general proposition.

Mr. MXdalie. I did want to get Mr. Alexander's view.

Mr. t asengood. I can see an objection to that. It

delays the trial, and if you file a bill of particulars, then

the court as to hear it, grant it, and give them time in which

to comply ith it.
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Mr. R binson. I am afraid if ve leave the record in this

shape nov ie do not have the vhole story from MvI'Alexander.

As I recall the way he told me the account of bringing those

vitnesses from California, it vas only by the grece of God and

good luck end speedy york and the expenditure of government

money they were able to meet that alibi. Is that true?

Mr. A1exander. Oh, that is true. We had to use the long

distance. We had arnight and a day in vhIch to do it, and we

managed to lbring three boys vho vere at the seone of a certain

affair.

Mr. Robinson. HNo late in the trial vas it before you

knev the defense vas to be alibi?

Mr. A1exander. We didn't knov it until the trial vas about

over. The defense concluded the next day, and the court gave us

a recess beginning about 3 o'clock, until the next morning, in

vhich to produce our vitnesses.

Mr. Hpltsoff. George, in mail robbery cases and bank rob-

bery cases,ý the defense of alibi arises. You had your mind

directed tý thetype of offence that involves a mail fraud or

a bank--

Mr. Me4alie (interposing). No, that's out. By agreement,

that's out.ý We are talking nov of the kind of cases that are

susoeptiblel of alibi notices and alibi partioulars. I am

talking of robberies, burglaries, assaults, and murders.

The Chairman. Why shouldn't a defendant be willing to tell

vhere he va ?

Mr. Se songood. Mr. Wechsler has some views on it that I

vould like to hear.

Mr. Robinon. I vould like to hear them, too.
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The Chairman. All right.

Hr. Weohsler. The argument doesn't merit all this build-

up. It has been made in large part by Mr. Nedalie, in what he

says. I e*pbssize primarily the fact that in criminal prose-

cutions most defendants are not now wvel represented, or will

not be well represented, or represented by counsel, at all.

It seems to me that is unavoidable, and that no matter how much

the Supreme Court, or ve following in their trail, attempt to

build up the assignment of counsel, that situation will in

practice continue for the most part.

Now, to put any burden on a defendant who may be in that

situation seems to me to be a priori unvise, particularly when

on the other side--I do not know--I may be wrong on this--but

0 I do not know of any serious number of miscarriages of justice

by reason of surprise proof of alibi. There may be some expense

in consequence of it, but the Federal Government has the assist-

ance of a national investigative agency in the Federal Bureau of

Investigation. It is able intantly to be in touch with law

enforcement officers anywhere in the country and almost anywhere

in the world.

It seems to me this is a terribly important fact which

distinguishes the federal situation from the state situation,

0 and I am not terribly concerned that in particular cases it

may have boen necessary to fly witnesses from California or

Texas. The important point is that that can be done, and the

cost of it in financial terms is a very small item in the total

budget for the administration of federal criminal justice.

Those are my reasons in substance. I add the fact that the

whole alibi defense and notice seem to me inapplicable to the
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great bulk of federal criminal prosecutions--a point vhich vas

made--and linally I hold the view that reforms like alibi

notice dertve their strength as much from simple contagion as

from anything else. I had occasion once to make a study of the

proposals i n the field of reform of criminal procedure, and

these few ideas vhich are in the standard arsenal of reform are

copied to a very considerable extent.

You get a committee together and you ask, What shall ve

propose?" And you go to the bar association recommendations

and the ot1er standard sources, and it is perfectly clear what

to propose--"alibi notice," "comment on failure to testify,"

and so on 4ovn the line--things which in my view really do not

matter in the administration of criminal justice, but they are

very significant in appraising the weight of popular recommend-

ations such as the recommendations that have come to us from the

various loc l committees.

I oan'lt believ" that this alibi situation represents a

real abuse nnd that there is a real problem there that needs to

be met. It seems to me it is liable to work a hardship in the

very cases that I confess are my special concern. Federal

criminal lau is not administered, with the Solicitor General of

the United ýtates representing the prosecution and John W. Davis

representing the defense. That is an unusual situation to get

that kind o0 litigation.

For the most part, the men are poer, they are dragged in,

they appear without counsel or with incompetent counsel, their

address is ýhe local jail and their destination is the peniten-

tiary. I think we ought to recognize then that that is so.

Mr. Watte. I would like to make an answer if I may to one
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point of Xr. Wechsler's argument. I think you overlook one

provision in the statute. You suggest that a defendant may not

be properly represented by counsel. It has been our insistence

that he shall be, and therefore you want him to file the notice,

but the pro vision itself spocifilgly provides that for good

reason shown the court may permit the defense to be entered

even though there vas no notice, and I cannot imagine a judge

so unreasonable as not to allow evidence to be given despite

lack of notice, but it turned out a man didn't have counsel,

or was not properly represented by counsel; and on that matter,

the suggestion that surprise vas not successful in the case

where the 0overnment spends several hundred dollars in getting

its witnesses up hero--that Is not the point.

S The o eat matter vas the opportunity to investigate. The

man sets up an alibi at the last moment, it may be sound, and it

may not. If you know it is not sound you can get some vitnesses

up there, but if you do not have time to investigate, you may

not be able to find who the witnesses are and to get them; and

then my final reaction.X must say I started listening to this

discussion ,ithout any predilection at all one way or the other,

but I feel ivery definitely this way. I do not know a blessed

thing abouý this situation, and when the attorneys throughout

0 the countr say that it Is important to have that provision put

in there, s do not like myself, out of the depth of my ignorance,

to sit up here and reject it.

Mr. 3:asongood. Is nobody disturbed by the constitutional

argument that you cannot make a fellow put on his case in ad-

vance or give notice of what his defense is?

Mr. K~ltzoff. The constitutionality of the state statutes
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has been sutained.

Mr. :easongood. It has been sustained?
I

Mr. Holltzoff. In the various States. I do not think it

has ever cowe before the Supreme Court of the United States.

Mr. Robinson. We had a full brief on that in the appendix

to the book.

Mr. Selasongood. The way the Court is going in reference to

other cons1~itutional principles it is very doubtful whether they

would sustain that.

Mr. Ho1tzoff. But I do not think the constitutional pro-

vision is invaded by this.

Mr. Ydungquist. The provision against self-incrimination?

Mr. HOltsoff. No, this is not self-incrimination.

Mr. Youngquist. That is the only one I can think of.

Mr. Hqltzoff. This is a question of vhat evidence you are

going to offer in support of your denial.

Mr. L~ngsdorf. Mr. Chairman, I do not vish to take up

time or pr•long this, but I have a suggestion to make that I

think Is nit at all irrelevant. These rules, when ve get them

into condit4on, are going to go out before the bar of the

United Sta"es. We have many proponents of improvements in

matters noi. The opposition won't develop until they see what

we have don~e. Maybe the demand for alibi notices will be far

outweighed by the storm of protest that will arise when ve send

this out ower the country; and that applies to other innovations

as well. do not think we ought to forget that.

Mr. Yqungquist. Don't you think we ought to invite those

"storms"?

Mr. 54th. Yes.
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Mr. Y ungquist, Let's get the vievs. That Is the only

way in fact that ve can I think got the views and the general

sentiment, whether for or against proposals of this sort.

Mr. Ltngsdorf. Then I think our draft when it goes out

ought to Intimate in some way that ve were not in complete

agreement On this thing.

Mr. Yqungquist. Oh, that would be all right.

Mr. Robinson. All right.

The Chairman. That would be understood. Any group of

lawyers in the United States who get a draft submitted by 17 or

18 lawyers will know without being told that It is not a unani-

mous product.

Mr. Medalie. Mr. Chairman, I move the Reporter be in-

structed to prepare a subsection on alibi substantially in con-

formity wvih the New York provision, section 295 (L) of the

New York Code of Criminal Procedure.

Mr. Seth. I second the motion.

The Chairman. And may I add--

Mr. MNdalie. That is notwithstanding my opposition to the

whole alibI.

The C1airman. Do I understand that he Is to draft these

pther two n such forms as he wants to submit them for circular-

izing amon the members and for a vote taken by mail, so we can

use one in Jour next draft?

Mr. M~dalie. I do not think much of votes by mail. I

think we h:d better meet again.

The C1airman. We are going to meet again and have another

vote on it, but I think we ought to know substantially where we

are headed on as many of these things as we can; but I won't
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urge it if you do not wish it.

Mr. edlie. If you think it ought to be done.

The Ch~airman. I think it might help.

(The motion was duly AGREED TO.)

Mr. H1ltzoff. I understand that motion does not exclude

these others.

The Chairman. It includes them.

Mr. Holtzoff. It includes them?

The Chairnn. It includes them, in such revised form as

the Reporter may desire to submit them.

Rule $0. Mr. Wechsler had a general observation on the

whole matter of motions. We go back to that.

Mr. Wiohsler. I can bring my difficulty to a head I think

by a very simple amendment. In rule 51 on line 40, the trouble-

some vord is the word "shall".

'All defenses heretofore vaised by demurrer, by

motio4 to quash or to dismiss the indictment or information,

by plea in abatement, by special plea in bar or by any

plea other than the plea of not guilty, shall hereafter be

asserted by a motion* * *,

I thiok that word introduces an ambiguity, though I confess

it is only an ambiguity, as to whether in the case of matters

which heretofore could have been raised either by such pleas

or the plea of not guilty, the defendant is required to raise

them by molion. I simply suggest that that language be recon-

sidered by the Reporter. I think that is the simplest way to

bring it atout, to avoid that difficulty.

Mr. Robinson. Mr. Wechsler, that has been a troublesome

point for us. I agree with you, and I think that that is vell
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taken--that is, that clause-

or by any plea other than the plea of not guilty"

especially, and then the word "shall", following it--I vill be

glad to ta~e that up with the committee on style, certainly.

Mr. Hltzoff. Wouldn't your point be met, Mr. Wechsler,

if the vord "shall" is changed to "may"?
I

Mr. Wechsler. Well, I thought it would, at first, but on

second thou~ght I am not so sure that that would not involve
i

other difficulties. It might be construed to mean that there

is permissilon to use a motion. I suppose that might do it.

Mr. Yoiungquist. That probably would do it.

Mr. Deasn. At least you abolish the other pleas.

Mr. Yoiuquist. You abolish the other pleas.

0 Mr. Weohsler. Yes, the first sentence I suppose makes the

peaceful sxoution.

The Chairman. The motion is, in line 40--

Mr. Dean. 40.

The Ch•irman. -- to change "shall" to "may". Are there

any remarksl on the motion?

(The aotion was duly AGRED TO.)

The Ch•irman. We vill now move on to rule 60.

Mr. Orrield. With respect to line 4--

0Thse Chnirman. Of rule 60?

Mr. Orrield. Yes. I would omit the vords "of the govern-

mont", there.

Mr. Youngquist. So would I.

Mr. Ortield. It seems to me there is no real right to

waiver if the government has to consent to the waiver. It seems

to me it oukjt to be a right of the defendant alone.
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Mr. Holtsoff. No, I think the Government ought to have the

right to in sit on a jury trial, and it ought not to be suf-

ficient for a defendant to waive it, if the United States at-

torney prefers a trial by jury. I know that jury trials are

oocasionall4 valved nov in criminal cases, but only when the

United Stat•s attorney joins, because trial by jury is the normal

method of t*ying criminal cases; unless both parties are willing

to valve It, I think the case should be tried by the jury.

Mr. Meaellan. That In established practice, now, isn't it?

Mr. Ko~ltsoff. Yes. Wasn't it, in your court, Judge?

Mr. McLellan. Yes. It took three to valve a jury trial--

both parties, and the court.

Mr. Holtzoff. Yes.

Mr. S3rke. It is not the practice in all the state courts.

iMr. We~ito. That vas the decision in ?eople versus Scorna-

vache, in Zllinois. You remember the point was raised with

great vigor that the defendant had a right to be tried without

a jury if he wanted to, and the court said emphatically that

that vas not true; he had a privilege of being tried by a jury,

Vhich he could waive, but no constitution or statute in Illinois

gave him a right to be tried the way he wanted to be tried, that

that was a matter for legislation, of course. I think he ought

to have the power to insist on being tried without a jury, if

he wants tO.

Mr. X:Lellan. I move rule 60 be adopted.

Mr. V chsler. I support it.

Mr. Seasongoed. I wonder whether we ought not to have

in there h•w it is waived, whether in writing, or on the record,

or waived ýn open court, or how? It used to be you had to waive
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in writing.

Mr. Robinson. What do you think about it, Judge?

Mr. Mctellan. Well, I think it well, lest there be any

question about it, that in practice, no matter what your rule

says, the waiver should be in vriting and signed by the govrna-

ment, by thO defendant, and the approval of such waiver endorsed

thereon an4 signed by the judge.

The Chairman. Shall we say, "with the approval of the

court in vwriting" the waiver may be made?

Mr. Holtsoff. I do not think it has to be in writing, if

made in open court and recorded in the minutes.

Mr. MýLellan. I bad always felt it was a pretty good

thing before we start a trial where the jury is waived--and we

have a good many of them--to get the papers all signed, so that

there v'ont be any misunderstanding about it, and all three of

the persons concerned sign it.

Mr. Modalie. You have practiced it that way?

Mr. McLellan. Oh, yes; and I won't start a jury-waived

trial until they get the papers signed.

Mr. S3asongoed. It is a solemn matter and there ought to

be some re41 evidenee that it is waived. Well, that is the

motion.

S Mr. MOLellan. I may be too fair about it.

Mr. Dean. I second it, if it has not been seconded.

The Ca irman. What is the general practice? Is that the

general pracotice?

Mr. Modalie. I have seen cases triable by jury tried

without a Jury, where counsel gets up and says, "I am willing

to waive a trial to the jury," and the district attorney nods
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and says "Yen," and the court says, "Well, go ahead vith the

evidence ."

Mr. Maeellan. Without even asking the defendant, first?

Mr. Medalie. Just asking the counsel. Counsel makes the

statement.

Mr. Seosongood. What's the trouble with getting a little

vriting?

Mr. Me mlie. They might forget to do it.

Mr. Seiasongood. Oh, noj they won't.

Mr. No dalie. Now, Just a minute. Don't be impatient.

You might lorget to do it. And everybody is satisfied. It is

recorded, aýd the trial starts. The reporter is present.

Counsel gets up and makes a statement that gets right on the

minutes. he district attorney says "Yes," and the court says
I

"All right.1 " Nov, suppose that happened, and you had this pro-

vision, wvht would be the net result? The trial is had, the

defendant is convicted. Two, three, four, five, or six weeks

may be spent on it. Nev counsel comes in and says "This is all

void." I don't think it should be. They Just forgot, because

they were treating each other like gentlemen, to write a piece

of paper.

Mr. MýLellan. But you see we do not have stenographers.

0 Maybe you are going to have hereafter, but we do not have
I

stenographers in most criminal oases, and that is one reason

that heretofore I have always wanted the thing signed and ap-

proved by the Judge in writing.

Mr. Robinson. Would you have that done in connection with

the next sentence of 60, Judge? Could there be a combination of

that proviwion--that is, requiring that that writing be filed



602

65

before the date set for trial?

Mr. NcLellan. I should think so. All that I was doing

vas to sta te what the practice was, in the limited time--

Mr. Rcbinson. What vas your practice in regard to the

amount of 4otice before the date set for trial, of the jury

vaiver? V4s there any?

Mr. X4cLellan. No. The thing has always transpired in my

experience that ve would be sitting vith the jury, and the

lawyers voi ld come up and say "We think this type of case can

be better ýried vithout a jury, vill you hear it?" And I usually

say "Yes."; I tell them, "But ve von't start until you get the

papers sig*ed." And they go and get the papers signed.

Mr. Y~ungquist. I think a notice might well be required

in advance though.

Mr. ME•Lellan. An advisory notice?

Mr. Ytungquist. Yes.

Mr. Mý,Lellan. But it should not out off that kind of

thing, vhith saves a lot of time.

Mr. Mdalie. Suppose the suggestion just comes to you at
i

the last minute. It can happen, and that is how things run in

trials, mout of your stipulations. I am talking nov of the

busy man, the trial lawyer. He makes most of his stipulations

and agreemrns the very minute that the court starts trying the

case, and E think that in most instances if you are going to get

vaivers you will get them just about the time the trial starts.

Now, very often those things are discussed the night before.

In one cas I tried a year and a half ago, it was a long case,

counsel fo other defendants suggested he would like to dispose

of the jur . He made the wrong guess, because we tried that
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case and there was an acquittal. I am glad we did not take his

advice--we had a convicting Judge. But that thing would not

have been dcided, if I had agreed with him, until the last

minute--the very amn•ng of the trial, and I think that is

when most f the decisions are made. I do not think there

ought to bh a provision for notice.

Nov, tOe last sentence, here, is another futile sentence.

It does noý compel anything to be done or require anything to

be done. *is is a piece of advice:

¶A defendant who plans to vaive Jury trial shall notify

the court* * e.

Well, suppose he doesn't?

"* *at his earliest opportunity preceding the date

set for trial.*

Suppose he doesn't?

Mr. Rt4binson. You see what it is, of course, Judge, as

a practicaý matter; that is an effort to hit a happy medium

between yoi~r position and Mr. Youngquist's--not very happy,

perhaps, b t--

r. XModalie. Well, if we are agreed that a man has a

right to vaive a Jury trial, if the Government agrees, the very

minute thai they start trying the case--

The C1 airman. And the judge.

Mr. MXdalie. -- and the Judge--then what do you need this

for?

Mr. H•ltzoff. As a matter of fact there is no penalty for

not giving this advance notice. It is purely hortatory.

Mr. M4Lellan. No--and he won't give it until he knows who

the Judge 5s.
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Mr. Holtzoff. That is right.

The Chitirman. And maybe not until he has had a chance to
i

look at the Jury.

Mr. Moealie. What Jury?0

Pendell
ends
Darrov
3:25p
1-14-42
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3%15 p.m. MR. YOUNGQUIST: Take for instance in country districts
fols.
Pendell you haye a jury there and only one judge there. He sits perhaps

for a week or two weeks with that jury. The Government In

ready to tr this case as the first ease on the calendar. Well,

the judge ie not going to lot that jury loaf around and try this

one ease. The Government has its witnesses there, the judge

is going toe put that case to the foot of the calendar, and, for

the purpose of avoiding the inconvenience and expense to which

the Government is put in that situation, I think it Is a very

reasonable thing, at least, to advise the defendant by rule that

he ought tol give advisory notice.

MR. XKD*LIZ I want to be agreeable, but I have to say to

you that that is not the way we have done it. If the witnesses

are there, and they waive a jury trial, they turn to the jury and

say, "You may be excused until tomorrow."

You say expense to the jurors by letting then stay at their

homes while you are trying that ease.

MR. YOU]MUIUTt Don't you pay the jury just the same?

MR. =IULI: We do not pay the jury when they do not some.

MR. YOIGQMUIST: In Fergus Falls, Minnesota, for instance,

the jurors are called for considerable distances. They cannot

go home.

MR. MW4LIZ: We send them home. Just as soon as we know

we do not n~ed a jury, or the supernumerarleswe send them home.

MR. YOUrGQUISTi Well, sometimes they may come from a dis-

tance of a hundred miles.

MR. MzMýLIR Well, most of them go home anyway at the end of

their dayts work.

I said Only advisory. I meant that is as far as I would go.
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MR. YOUMUISTs That is What I Would suggest.

MR.MALI : I do not like a provision in the rules that

does not have any effect.

MR. HOI*ZOFF: There is no sanction back of it.

MR. MU),LLU That is just it. And also neither the defen-

dant nor hol counsel have violated any duty.

TIE CHAýRMANt May we have a motion?

MR. PM*LIZt I move that the last sentence be stricken.

MR. YOUIQUI$Tt Seconded.

MR. KOI$ZOPF: Seconded.

THE CHA MAN% Those in favor say "Aye."

(There was a chorus of "Ayes.")

TNE CHKAýAN: Opposed "No."

It seen• to be carried. It is carried.

There 4s another suggestion of requiring that waiver to be

in writing.

MR. 5T9# Mr. Chairman, in Civil oases, as you may remember,

the statute used to require that a waiver of jury be in writing.

The books wvi'e full of cases where counsel neglected to file a

written waiver and the courts would refuse to review. The

statute was amended in the last seven or eight years to be either

In writing ýr by record entered by the court. By providing

writing, yo4 just lay a trap, I think. They had to amend the

Civil rule 1,o do away with the stipulation waiving jury.

MR. MC ýZtLAW There is a little difference, it seems to

me in a criminal trial. It would not do any harm to have it in

writing, buI, I do not feel strongly about It.

MR. S3A*ONGOOD The reason for it under the Zerbst case,

they said, ýI didn't know we were waiving a right to trXl by
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jury."

MR. MC IZLIAN: The &greement is not signed by counsel, it

is signed by the defendant himself, that he is giving up a

constituti nal right.

THE CAI1MAN; There is no motion on it.

MR. SIAZONGOOD: We might have it voted on so am to be a

matter of icord.

TUE CII--MAN: Then it is moved and seoonded that there be

a provision Inserted requiring that the waiver be in writing.

All those .n favor of the motion say "Aye."

(There vas a chorus of "Ayes.")

TRI *IMAN: Opposed, *No."

(There was a chorus of "Na&ys.')

TIE CVFIRMAN. The Chair is in doubt. All in favor rmise

hands.

(Hands were raised.)

T"E CHAIMAN: One, two, three, four, five, six, seven,

eight.

Oppose9l

(Hands were raised.)

THE C 4 I11MANt One, two, three, four, five, six.

Carried. light to six.

' All tho se in favor of Rule 60 with these two amendments say

%Ayel., 7

(Therewas a chorus of 'Ayes.")

TR'Z CjUJRKANt Opposed, "No.'

Carried.

Rule 6:..

MR. RO1INSON: 61-A is a blank spot because of the fact that
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there Is a great deal of activity now with regard to the proper

selection or panels on Juries. Under this rule you have

extended cmeent on the situation beginning at Rule 61, Page 3.

MR. DEIA: Would this A cover the legal disqualifisation of

jurors or would the present statute which Is now on the books

leave it to State lam? What Is the proposal in that respect?

MR. ROBESONx Under At There is no proposal.

MR. HOKPZOFF: That is just a reference.

MR. ROBUSON:. Nothing to be done with it.

MR. DFAýt On legal disqualification of jury?

MR. ROB3PSON: Yes. 61-S, examination of jurors, the court

may permit ýhe defendant or his attorney, or the attorney for the

Goverment to conduct the examination.

I presume it Is not necessary to read it.

MR. HOLT4ZOFF: That is the same as the Civil rule, is it not?

MR. ROB;NBO": Yes.

MR. SX&ONGOtD: I made the same objection to it the last

time. You imean "and", "defendant and his attorney or attorney

for the Goverment"?

MR. ROBINSON: I think that should be "and".

MR. SAýONG0OD: And that line then puts some value to being

able to interrogate the jury.

MR. NOIOZOFF: The sentence beginning Line 12?

MR. SUA&ONGO(Mt Yoe.

MR. DEAN: I do not think that covers it. In the provision

in that second sentence the judge who will not let you ask ques-

tions anywaY, Will probably deom the questions you do submit to

him, impropef questions.

MR. HOLTOFt: Is there the possibility of our bringing in
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the evils Jn State courts of Inteymible examination of JurLes?

MR. SONGOOD I do not think it happens very often.

MR. DWAIN: What 3 does Is take away the right to oxamine

juroiss.

MR. MC ZXIUAN It does give h1a the right to Indicate the

questions that he wants to have put.

MR. DlANt Yes.

MR. OIPZOFF: This is not the same as a Civil rule.

MR. DZAN: That is not the question. The people are going

to decide some day that the criminal rules do somethin.

MR. "SONGOODs It Is only the questions the judge thinks

are propor that are put.

MR. NC ILLNA In my district, you hand up to the judge a

handful of questions. He puts them to the jury. If he Is nice

about It, Ie lets you ask one or two supplemental questions.

What usual2y happens Is*, after he gets through, they say, *Will

your Sonor ask bhi so and so?" Ne lets you ask him one or two

questions.

Of couose, those examinations are unsatisfaetory in the

mSIs of Godusel but not unsatisfactory in fact.

MR. D3ýtN: This Is one place where there Is a terrific

variety of practice. Some judges will let you ask any number

of questions and In other places they won't let you ask any.

MR. M1L•LI" : Un my court they just keep counsel as quiet

as possible. You cannot ask a juror a question that will *am

h1m up to tour side. That is really the objection to the

practice.

MR. NC•ETTLLAN I move the adoption of 81-B.

MR. I01?Z0F? I second the notion.
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THI• CIRMAN: All those In favor say *A"."

(There was a chorus of "Ay*s.")

TIN MLAI I&Ni Opposed, *No.'

(There was a chorus of "Mays.*)

THE CA II•LAN: Throe voting In the negative.

MR. MKXLIZ: I know it is not parliamentary when I wte "No*

to ask for ;*oonsideration, but may I make a remark or two about

the second Ventenoe?

This pr•ctically compels the oourt to permit counsel to do

some more qeestioningi, does it not?

MR. MC ýXLIAN: No. That says "shall itself submit to the

respective urors."

MR. MU)•LIu: The court may permit the defendant's attorney

in the latter event -- the attorney for the Government conduct&

the examination or may, itself, conduct the examination.

Now, If the court conducts the examination the court shall

permit the oefendant, and so forth, to examine.

MR. Y0U GQUIST: No. The last four words.

MR. MC tZLLALN: It loaves it all up to the judge.

MR. MKALIZ All right. My motion to reconsider is with-

drawn.

ToE CKA4RMAJN C.

MR. ROBINSON: C has to do with the number of alternates.

THE CHADWAN: This we passed on the last time.

MR. ROBRINSON: The only difference, the change In present

lay thus prc vided for -- beginning Line 21 -- the defendant has

six perempt ry challenges Instead of under the present law It

would be toz. If there is more than one defendant, and so forth.

I think ethat represents the vote of the committee at the last
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TIN CýIRM3ANt We spent a lot of time on this before.

All in favor of C say 'Aye."

(There was a chorus of "Ayes.')

*TRT CE•*IRMAN: Opposed, "Jo."

Carri••.

MR. RO•INBON: D provides for the alternate jurors.

MR. WI)ALIR: That is practically the statute, Isn't it?

MR. D])4: The parentheticl material is unnecessary, isntt

it?

MR. RO•IW8ON: That Is my question. I put parentheses

around it to see whether or not you thought it should be retained.

MR. DL4W: It seems to me it is fully covered in Lines 42

0to 50.

Tnl CN~nmAW i)o you nove to strike?

MR. DZAN: I do.

MR. WNMALIl: Is that in that statute?

MR. XOý2ZOFF: This ohanges the statute in that it requires

3 the alternI~te juror to remain until the verdict ocmes in Instead

of dtisohargU4n the alternate juror at the time the jury retires.

MR. D*4: I do not so read it.

MR. MC tZLLANz That is no good, is it? Be cannot go In

and oonslder with the twelve. He has been excused from eonsldera-

t ion.

T2= C*IMANt We had a ease involving the city comissioners

of Newark and after seven weeks' trial, one of the Jurors after

deliberat iix a few hours developed an aeute appendix and there

wasn't any hing to do because our statute discharged the alter-

nate jurorlat the time it woent to the jury.



MR. NC LLAN: But if you change It this ways oan you

properly ohange it so that you can add a juror who was not present

at the tria;?

MR. ROB UNSON That is the holding in the California cases.

MR. MC *iLIANW You oan do that?

MR. ROOlN8ONt Yes. You will find it in your notes there.

TU CNA4•WANt Wike that ease In Conneotiout that involved

the Lieutenant ovefrnor and the Mayor of Wte*rbury. One of the

jurors had an appendix ease. It would be a pretty serious thing

for both the state and the honest defendants If they could not

find some way of ending the ease.

MR. KOLTZOF?: What bothers me Is the alternate juror has

not had tho benefit of the first part of the ease.

MR. XC AZLLAN: He has not participated.

MR. DJ LLIZ : I move to strike the sentence on Lines 39 to

42.

TIN CI 9 MANt We have another motion first, if I may -- on

the matter tn 32 to 35 in parentheses.

All those in favor of strlkinx that say *Aye.'

(Tboro was a chorus of "Aye..)

THZ ON&ý=&W; Opposed, *oN. 1

Carried l

What was the second motion?

MR. NBLII: That the lines 39 to 42 be stricken.

MR. LWN DORF: I would like to be beard on that.

TIN CIA 2MAJ: You may.

MR. L0]41 OR:F, That precise question arose in California,

or the California law was*0nsLdered In that precise statute,

and the statjute was sustained.
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The conclusion of the court wag that when the alternate

juror was ubstituted after deliberations had begun but before

they were •oneluded, that the verdict represented a verdict of

twelve jurMrs and there Was no constitutional denial of the jury

of twelve.

THE CRI•MAN Just like a man SOLi" in a foot-ball scrimage.

MR. L011ODORUP Uxactly.

MR. MXALIXt May I ask, Mr. Longsdorf, whether that was a

ease that 9rose on that precise situation?

MR. L1GSDORFt Yes.

MR. IOIýTZOFt I am going to vote for Mr. Medaliess motion.

I think, as a matter of reeord, I ought to state that we have had

eorrospondenoe with Judge Den Harrison of the Southern District

of Califorý I& who strongly urges the proposal that is now in the

rules.

MR. DEAN: Judge Hart in New Jersey had a ease that lasted

four months in which he used up his alternate jurors and they

returned a verdict but had to re-try It.

TIE CRAIRAAN: That is the ease I am speaking of.

MR. SZAOONGO0D: I thought the objection was to the words

"*hall rmain in the custody of the Marshal." Why should you do

that? Whyf should he not be diseharzed?

MR. ROBINSON. The California ease that you have, Rule 61,

Pago 4, in 'our eomment, that the alternates may not retire with

the principal jury and sit passively in the ease. They must be

then in the custody of the marshal rather than with the jury

because the view of the Supreme Court of California was that if

you have tw lyve men serving as a jury at each moment of the trial,

you have thý constitutional twelve man jury.
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MR. YOI 7UIST: That notion also goes to the next follow-

Ing sentence which provides that the alternate juror may take

the place cf a juror discharged for illness at any time.

MR. 0JINSON: The argument that you men, several of you,

made in the 0o"nittee when we adopted this proposal at the

September certisg, was to the effect that the present rule,

both the pz'esent Federal statute and the present Civil rule 47-3,

by providiýg for the discharge and dismissal of the alternate

jurors just, at the time the case is submitted to the jury and

4 before they begin their deliberations really throws awaythe

advantage olf the alternate juror at the most oritieal time of

all.

That Y&6 the argument before.

MR. HOIZOFFt I am in hearty sympathy with thbs proposal as

it now stan&s but I cannot get away from the fact that the alter-

nate juror znder those oircumstanoes would not bear all of the

deliberations in the jury room.

THR CHA L N: What of it?

MR. VC ýZýN: That be has not participated in it.

THE CHAiRMAN: In many trials one figure of the twelve is to

be added upl and then divided by twelve. I do not know just how

they carry On in criminal trials. Well, you have the motion to

*strike sentenoe 59 to 42.

All in !avor of the motion say "Aye."

Opposed, "No."

(There chas a oborus of "Ways.")

MR. MWULI: t we lost.

THE CRA4 RMANt Did we? The motion is lost.

Are theýe any other suggestions?
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MR. SOKNO0(t I think it is for the committee on style

to consider whether it would not be better to say, "Shall remain

subject to all' rather than putting in in the custody of the

marshal.

THE 00IMNAR: That will go to the committee.

Are you ready for the motion on Section D? All those in

favor say 'Aye.'

(There was a chorus of "Ayes.")

TEM CIIRNKAN: Opposed, "N1o."
i

CarrI04.I

Rule 70.
6 MR. RýIXZIONt I would like to suggest, Mr. Chairman, that

this Chapter VII on Trial is ooncerned mainly with evidence,

and in the* interest of time, I would suggest that we not spend

any time i• discussing it at this time.

In other words, I am suggesting that the whole problem of

evidence a&d the extent to which we, in these criminal rules,

should provide for evidence is in a state of great uncertainty,

due partly tothe fact that the American law Institute is now

engaged ini drafting what could be called a "Model Code of Xvidenoee

I talked tý Mr. Morgan . the draftsman, in Chliago two weeks ago.

Ne told me then that be expects to submit his final draft of

that code ¶o the American Law Institute at its meeting this

spring, and I assume that we all feel it would be rather wise

for us to 4efer, so far as possible, consideration of the subject

of evidence until that time. It is merely my suggestion. If

you wish to go into each of these rules that have been proposed,
iI

Just sketching in certain portions of the ohapter, of coupse,

We would be pleased to have your views, because it has been a
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very difficult question.

THE C AIWANt So that we skip through to 70?

MR. ROBINSON: Well, 72 -- I worrder if Mr. Tobuan agrees with

me on thatý That was asigned to him.

TEE CAIRmIN: If there is no objection we iill skip 70 and

71 tentatively. All right, Mr. Tolman. 72.

MR. T0OAV: I have no feeling of any differenee in Civil and

Criminal oases.

THE CMAIRMAII This follows the Civil rule?

MR. T010AN: This follows the Civil rule.

THE CAIqAN: Any suggestions?

MR. L01D&ORF: In Line 12, 1 think it should be specified

that the ofricer mnaking the aertifioate should be the oustodlan

of the reeord certified.

MR. )XDýLIE: Did you skip 71?

THE CUAI34AR We skipped It temporarily.

MR. 1OLrZOTP: I think this rule should be exactly the same

as the Civil rule so there should not be two different rules

as to autheotloating the documents.

MR. LO*WBDORF: You may be right about that.

MR. HOLZOFF; I move we adopt 72.

MR. TOUýGQUI3T: Seconded.

MR. MX LE3 May I make a remark about these rules on

evidenee?

TUE CHALR4AIst Certainly.

MR. MUKLIZ: The New York ruleprovides the rule in armainal

oases shall be the same as the Civil rule unless where speclally

modified. I think that Is a pretty good role and I think we

ought to do it.
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MR. HOIMZOFt We cannot say that because the rule in Civil

oases Is that such evidence shall be dluSisible as Is admissible

either under the State or under tbh Federal rule, whichever is

more liberal. Now, if we adopt that rule for aiminal oases, we

get in great difficulty because of the rule excluding Illegally

obtained evidence In the Federal courts.

THR C4IA: Rule 73.

MR. MC IZLIAN: Have we adopted 72?

TEN CK4IRAN: All those in favor of Rule 72, say "Aye."

(There! was a chorus of"Ayes.")

TEECMIRANs Opposed, "No."

MR. MNPALI3: No. Because I am opposed to the rules of

evidence --

TUE C4IMNANt: This is a rule for authenticating documents.

MR. K*ALIX: I do not know why we should have a separate
i

rule in c.minal eases.

TEE CHAIUWAN: Rule 73.

KR. RO1INSON: Mr. Holtzoff has that rule.

MR. HO]TZOFF: I drafted this rule pursuant to the directions

of the comittee at Its September meeting. I think the recent

Supreme Coirt eases that passed on the validity of the Civil rule

by vote of 5 to 4 upheld the validity.

I must eonfess that I drafted this rule because the committee

so direatet. I have a great deal of misgiving about its and

for that reason, I amended the second paragraph.

"No such orderd*all be made If the defendant interposes an

objection en the ground that the proposed examination may tend

to incriminate him. No such order shall be made In respect to

any defendant who Is not represented by counsel."
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subject.

MR. ROEINSOW: I would rather not bare any rule than have

those lines 6# 7, and 8.

MR. MC ýLLIANs I move Rule 73 be omitted.

MR. IOI$5ZOFP: I second the motion.

MR. WZQISLRt Kay I ask what the present law is?

MR. XO1U/•OZOF: There is no rule.

MR. IUQKSLZRh Does that mean that there eannot be any

examination?

MR. IOXtZO~i7 I do not think there can be.

MR. ROI•BIOW: Oh, yea. There can be physical examinations.

MR. MKEALIlS The FBI San examine him before he is arraigned

before a *gInstrate. The 191 can examine him physically before

he gets into oOurt.

MR. MC UITAN: You are talking about Civil rules of criminal

prooedure. I move that be omitted.

TIl C Ws All those in favor say "Aye.*

(There &as a chorus of "Ayes.,'

TEi CNAýBMAW t (pposed, "*'o."

Oarris41 .

Rule 741.

MR. NOL•ZOFF7 Well, now, this is "Notion for Directed

Verdict." !A is the same as the Civil rule. It expressly

provides that by moving for directed verdict at the close of the

6 proseeutionts ease the defendant does not move or valve the right

to offer evidence if the motion is denied as he does today in

certain states.

And I a4o ehan•ged the phraseology of the last sentence so
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as to make It clear that although a motion for & directed verdict

must state specific grounds, failure to make such motion and

state the $rounds therein does not deprive the court of the

right to direot a verdict of &cquittal If the evidence plainly

falls to sustain the ocarge sot forth in the acusation.

MR. MXCIILt Why not strike outthe word 'pa ?

MR. HOOZOP: I think it should be stricken out.

TO =MMAW: By consent that will be done.

MRLOIEZOFF: I move we adopt 74-A.

MR. 314SOWGOOflt The rule now Is, as I understAnd it, that
i

if you uake a motion at the close of the plaintiffts evidence

and offer wvidenoe, you waive your motion. You @an renew the

motion at the end of all the evidenoe that is, you can make

another motion at the end of all the evidence, but you waive the

motion if you offer evidence.

MR. 5SXý: That is riot.

MR. 8R4ONGOC)t Now, do you mean that we are continuing

this way? 1I mean you waive your motion for directed verdict

after the 4overamentts evidenee is closed, by offering evidence?

MR. EOZ)WO: So far, it sees to me that if later on In

the case s4ditional evidence is adduced which makes out a prima

facie case ifor the Government, certainly defendants ought not to

be allowed to insist that the court should have directed verdict

at an earlior staxe of the case merely because the evidence Is

developed Uter. That is the present law.

MR, SIOANGOM): I am just raisins the point If you want to

continue the oxisti law, have you wtived that motion?

MR. NO TZOF?: You do not waive the motion exoopt so far as

the evidene of the defendant may be --
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MR. D NI I think you will find the oases are the other

way. That you waive that motion.

MR. HOI'Z0FF: Oh, yes, you waive that motion.

MR. DU*%W: You renew at the cloe* of the case.

MR. 0I OTZOFf: Yes.

MR. MC iBLTLAN But the matter is raised after the evidence

In produced on both sides.

TUE C*AISAN: All those in favor of 74-A say 'Aye."

(There was a chorus of "Ayes.*)

THE CAýffIAR: Opposed, "No."

Carrie'd.

B.

MLt. HOIZOFF1 Now, B, in substance, although not in phrase-

ology, is t~he same as the corresponding Civil rule. It preserves

the form of a verdict non obstante veredicto, but It does it

in a different form.

That was done as a result of the September meeting, a point

that was then raised by Judge Crane, I believe. It provides

that the julge, may submit the case to the jury subject to a

motion to direct a verdlit, and may direct a verdict for the

defendant eoen afte• the jury comes In, or after it agrees, if

it does agree. Then it provides that if a motion is denied and

theease is submitted to the jury, the motion for directed verdict

may be renewed afterwards and considered as though medo and

determined nror to the time of the jury's retiring. That is

in effect a motion for judgment non obstanto veredieto.

MR. MC .LIAN% Do you think it is desirable to give the

judge, undeL those ciroumwtanoes, the right to order a new trial,

or direct t e Judfment?
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MR. OITZOI Well, i can see new s1des to that. That

particular point iscontained in the Civil rules. You know under

the Civil 7 ules, under those oroumstanoes, the judge can do

either one or the other. Ne Is not obliged to direct a verdict.

MR. R4IISONs Isn't this a scheme to lot a weak judge let

the case jo to the jury, and, if the jury does not do what he

thinks they should have done, at a belated hour, do what he

should have done all the tine?

MR. MKDALI3: It can work that way and sometimes it does.

MR. R0OINSON: What is the opposite of that?

MR. NIDALI3: This Is what happens. If a judge Is in

doubt as tt what are the facts that constitute a crime or make

out a case for damages, as the ease may be, and he grants a

motion for a directed verdict, -- well, In a Civil sase, you get

this situasiont if he is wrong, then if it goes up and the jury

has not gi,'en a verdict, you must have another trial. If there

has been a verdict and it goes up and he Is wrong, why, then, of

course, it can be set aside.

In othb r words, there is a saving of time in Civil cases.

In Or lzinal cases, that reason does not apply.

MR. HOfA'ZOFFW There Is another reason in addition to the

one mentiolied, Mr. Chairman. Under the existing practice, if

the judge, after further consideration, reaahes the oonclusion

today that he should not have let the case go to the jury, the

only thing he *an do today is to grant a new trial, because it

is too late to direct a verdict; whereas, under this plan, the

judge can •open the judgment and without having to direct a

new trial, he oan direct the verdict that he fools he should

7 have direv ed before the jury retired.
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non obstante veredieto of the acmmon law and I think it it &

desirable 1 mplement.

MR. LONO5DORNF Mr. Chairman, there is a reason that has

not been mentioned. Congress, some years ago, enacted a law

giving the Government the right to appeal on criminal oases where

constitutlnal cases were involved. Congress was a bit stingy

about that. That law was designed to provide a method of re-

view which would be advesory in future oases, so at least I

understandi That law also contains a provision that such an

appeal can~ot be taken If the aceused has been put in jeopardy.

Now, wI~en you let him go on trial, the trial begins, he is

in Jeopardy. If you make a motion for directed verdict and

reserve deision on-it, it also goes to verdict and you complete-

ly frustrate the Governuentts right of appeal. And that is

precisely what happened, as I understand It, in those Wisconsin

Oil oases;land I also understand there was a good deal of protest

in high p4ces about the predicament the Government was put into.

I do n t think we ought to render that law giving the Govern-

ment the Aght of appeal abortive.

MR. DZ4W: Now could they appeal at that point?

MR. LO•rGOR?: They did Weal on the ground they had no

right to eiter a verdict after the jury returned a verdict of

acquittal, and the jury verdict stood.

MR. 9OLfZOFFt It seems to me this procedure gives the trial

judge an opportunity if he wants to first deliberate, whioh he

does not always have time for if the question is at all oomplieat 4

where there is a jury sitting and be has to decide with consider-

able promp tness whether the case should go to the jury; and it
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also givas bhm an opportunity to correct an error If he feels

he made om In denying the directed verdict in the first instance.

Now, It does not put the Government in any worse position

than it is today on acquittal. The Government can appeal, and

from that standpoint, it is muateri&l whether It was directed

before or *fter verdict.

MR. LOýGWORF: But if the trial court rules the other way,

the right 6f appeal Is left to the defendant but It is not left

to the Government.

MR. IOOZO??t That Is not shanged by this rule.

MR. MOC IBLLANt And it helps the judg, weak though ym

may call h*, Wm case where he ought to have directed the

verdict azo did not; the Jury aequits; and nobody ever knows

anything about his mistake.

TO COInIMA• Suppose the jury acquits, and he says, "I

made a mistake and I have not been fair to this defendant," and

he reverses himself?

MR. MC IZLIAN: Re orders a verdlet of acquittal?

T] IW(AN: Yes. Does that Improve the administration

of Justioeý

MR. D]4Nz If he had the power to do It before, and if he

made a mistake, he should correct it.

MR. 1IOZOIW: I think it would provide an opportunity fnr

correction of errors.

MR. R IISONS In the tbbaman Arnold report, what Is it he

protested o bitterly against?

MR. 10 ZOWF: Well, of course, he is a party litigant who

exercises -I

MR. MIALIR: Go on.
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This mile In 74-A seeks to meet that situation to some

extent by eiterating the rule that the trial court has the

right to d4oet If the evidence plainly fails to support the

eharge.

840 MR. 1OI *ZOIW: The word pUplaly' is out now.

MLR. 1M51: That was strieken'?

MR. 1 OftPt Yes.

MR. Ul0IIBMs: I was just wondering whether It might be help-

*d If we pot It In these toeme, that at the end of the prosecu-

tion's casl, the trial eourt shall consider whether a ease has

boon madoe whother there is a ease for the jury, stated in terms

of the time when those questions shall be dotermined, whether

or not the motlon is made, if that is what this means. I am

not sure that the rule In 74-A means the court is under the duty.

It is likoty to be argued that It is a power of eourt r~ather

than an obligmtion. Therefore, I suggest for a consldertion

of the Rpcýrterp eonsideration here, a redraft In tems of

automatia ionsi4emtlon of the questions at the appropriate time.

TIE " SAIM&X:t Any eoaients, Mr. Ioltsoff?

MR. IOITZOPF: This is just a suggestion for consideration

by the Xmplrter.

MR. UKXSIM: I shall put It In the form of a motion at the

next meetieg.

TIM ::Wt: What Is that?

MR. DLR: I suppose I should, and I might put It as a

motion now.ý

TIN 01A9RKA1; Will you make the motion?

MR. U3Owjmt: I do so move.

MR. SAýONGOOOD: Seeonded.
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TM CNA IZU: All those In favor say "Aye.'

(There ws a chorus of "Ayes.")

MR. S1A0NýOO)Dz That is, that the Reporter shall commider

it.

TEX CA•IMANt Yes. Opposed, "No.*

tarriod.

Rule 7ý,

MR. H0IWZOFWt Rule 75 is practically the same as the

oorrespondinfg Civil rule with exception of a change that was made

on Mr. Meldaliess motion at the last meeting of the committee.

"At the close of the evidence or as soon thereafter as the

eourt may d iroet.,

The Ciýil rule was a little tighter as to the time when

instructioos should be submitted, or requested, rather. It re-

quired at the close of the evidenoe, or such previous time as

the court ay direot.

MR. YOVNGQVIST: Such earlier time.

MR. HO ZOFF% Such earlier time.

MR. MC IBLLANt Before you pass on the whole thing -- "such

time as the court reasonably directs." I would not give the

court the j;wer to order or direct the filing of requests or

presentation of requests before the evidence Is completed.

MR. D Nt I move it be stricken.

MR. = Seconded.

MR. tO ZOFF l Now it reads " at the close of the evidence

or as soon thereafter."

MR. MC IRLLAN: Or at such earlier time as the court directs.

Those are the words.

MR. 1OI'ZOFI: That is In the Civil rules.
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MR. TO UISO s .~T N in referring to the original 75. You

are roeferr to the Alternate 75, are you not?

MR. HO ZOFF* I see.

MR. YOU OQUIST, You will fIM the Alternate Rule, Judge

KeLellan, etits that languege.

MR. MC ýZLTkH Oh, good.

MR. 5TR*N3: There is a differenoe also in the third sent-

once.

MR. ROB301NO: You Right explain that& rp Strins.

MR. 5TR••I: The first rule is ezxatly the same as the

Civil rule oxeept for the words Mr. Noltsoff just referred to,

"or as soon thereafter as the court may direst.*

This Alternate Rule it about the same except for the sentence

starting at Line 6. The phraseology of that sentence is a

little less peremptowy than the Civil rule, and our first rule,

In order to ake it clear that the Appellate Court can oonslder

a plain erro• even though it was not excepted to --

MR. W]BLXRa Are you referring to the sentenoe at Lines 8

to 11, Mr. Strime?

MR. IOIMZO1'0s Are you speaking of the Alternate Rule, Mr.

Strle ?

MR. STRI 1IWt Yes.

TU CNAXI•.A: Why shouldn't we adopt the first rule --

striking out In Lines 2 and 5, "or at such earlier time during

the trial as the court reasonably directs"?

MR. MC XLLR: May I say Just one word? I would like the

rule better if it were that "at the close of the evidence unless

further tim is granted by the court."

I think1 that is better.
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MR. 0)ALIsi Much better. Much better. "UWness further

time is £ nted."

THU CILLIMAN: By the court.

9 MR. l)AxI1 : Who oleo can grent It?

TEE C0IMAN: I take ito It Is accepted.

MR. Wt LDA There in another issue, Mr. Chairman. There

Is an issue on the sentence upon which the Alternate Rule differs

that I wouid like to have considered.

MR. 1OI*ZOFt It omits the sentence about assignment of

error, but I will say this, the first sentence provides, *Io

party shal. assign as error the failure to give instructions

unless exc•ptlon 1s taken.'

That will not conflict with the rules of the Circuit Court

of Appeals1  This Is merely tothe effect that a party has no

legal rigb1 to assign error. It does not conflict with the

discretionary power of the Circuit Court of Appeals.

MR. "3CZIDR: I think it ought to go out, anyhow. It seems

to me, as reooll*ot, that there Is a general duty defined in

an earlier rule, the nuber of which I do not remember, to object.

That general duty applies with respect to the charge as well as

to other matters.

MR. IOIZOP7: No, there is no r•le setting forth the duty

to object. I am wondering If you &ae not thinking about the

rule which abolishes exceptions.

TEl CRAIRRANt Just abolishes the taking of exceptions.

MR. 1N31SLU: Well, by Implication the objection is required.

And since tie objection is generally required# I do not see any

reason for egislating specially on this point. As a matter of

fact, It d s not seem to me to be right that If there Is a plain
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specific ftstruotion made by the court, is to say, "I except

to yOur Hotor's failure to charge as requested in No. 23," or,
to

"I except^,,bat portion of the charge In which your Honor tells

the jury s, and so." Tbat Is the exception and that calls

the error ¶o the Court's attention.

The prtsent practice does not penmit you to stop and argue

the point nd glie your grounds.

MR. Yo0JIrsUI5T On the exception?

MR. NK¶ALII: Yes. Or on the objection.

Now, h'sre you provlde that first, the tiue shall be taken

up In expounding what you now call an objection and which hereto-

fore has bqe n called an exception.

Noe, Wi~thout making much point about the words, the courts

do not wantý you to argue those points in connection with exceptions,

T2X CNAIRNAN: We have in New Jersey just the opposite rule.

If we take in exception to the court's refusal to charge as

requested by counsel and do not state briefly tbe grounds for the

objection, the objection is worthless. The point is not to argue

but to give the court a distinct notice of what you are trying

to do and unless you do that, our courts say it is of no value.

MR. NM)LII: They do not let us do that in our district.

MR. HO1 O?1t Your court is an exception.

To CmAu 'MANS What Is your rule?

MR. BLA 0N0110: That Is the Federal rule, generally. They

won't pay a attentionto an exeeption.

MR. Y • UIST: May Iask, Mr. Chairmanp if the Civil rule

departs fr the criainal rule in that respect?

TEX CI•A AN: Yes. Mr. Tolman just tells me that that

rule, 8 to- 1 was put in there at the request of Juldge Cestnutt,
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admittedly one of our best district judges.

10 MR. YCGMUIBTt What is the rule in Massachusetts?

MR. M IELLAN: The grounds must be stated unless the

grounds azoe perfectly obvious.

THE CEAIRKAN: That Is different from arguing it, you just

state it, one, two, three, four.

MR. MN LIZLLANs We do not let them argue it.

MR. W*CRLEIR: Under Rule 6 that would be the requirement,

because azr exception was heretofore necessary on these matters.

The exception is abolished provided that the objection is made

and the grounds stated, so that there seems to be no need to

repeat it in Rule 75.

The rule on instructions ought to be the same as on other

matters, a&d therefore I press my motion to strike the sentence.

THE CHIMAN: May I make this suggestion, that there is

such a divorsity In state practice that it may be misleading if

that statement does not stay in there. Logically, I think you

are corroet in your suggestion. I am suggesting a practical

argwment.

MR. LO OSDORFt The words "no party may assign as error" --

other worzds may be substituted, and I suggest that it be referred

to the styLe committee. I note the alternate leaves it out.

MR. D19 N: What don't we start with alternates?

THE CWIW AN: Well, now, we have Mr. Weohsler's motion on

sentence beginning on Line 8 and running thresh to Line 11.

MR. MC LELLANs Willou state what that notion Is?

THE MLIRMANi His motion was to strike It on the ground

that it is already oovered by Rule 6, abolishing exceptions. I

did urge a contrary argument that there Is sr much diversity of
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state praotioe that we really ought to put them on guard here.

MR. NM , LII: Well, do we not really need all this If we

adopt the a ternate in the first statement of the rule?

TUE CNAJUI14AN: Then we run into the trouble on the alternate.

MR. YOU*GUIST: I withdraw the suggestion on the alternate.

TEE COJAP4ANt All those in favor of the motion to strike

say "Aye." Opposed "No."

(There pas a chorus of "Ways.")

THE CNIHKAN: The motion Is lost.

MR. MU)DL=: I move as an alternate that the corresponding

sentence ini that alternate rule be adopted.

MR. WECOBLER: Seconded.

TIE CNA WZU.i The sentence on Line 6.

MR. MID"LE: That Is Line 6, "objection to the giving#" and

so forth.

MR. YOýIGQUIST: That Is a departure from the civil rule.

TnE CFAýI[MAN: Any discussion?
I I

MR. MC A LIANt You would not *ant, would you, gentlemen,

"stating dis tinotly the matter to which the objection is directed

and the grotnds of the objection"?

Row, pe3ohaps it Is because I have sat there so many times and

heard exceptions taken to charges I think of that, but suppose

the judge has stated a proposition of law, and you say you object

to that, must you add "because it Is not a correct statement of

the law"?

MR. MWALIE: What other ground could you give?

MR. MC ILLIAt: I do not know of any, but should your objection

be invalid eoause you do not do that?

MR. M)DALII: I am used to practicing the way you state and
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when I thik It Is an obvious proposition, I simply except.

MR. MC INIANt Wby couldn't you add there the obvious grounds

of the exeeption In the ninth line?

MR. YORGQUIST: That is nothing that is not in the Civil

rule. Do 'ou think it Is noe@ssary?

MR. MC ý[LIANi I do not press it.

MR. IN iEt I would like to press it for you. When the

Judge ates a bald proposition of law, if you wish to contest

If the verdict goes against you, how do you state your exception

and the ground?

MR. YOU*OQUIST: You mean in bin Instruction to the jury?

MR. MZDALIZ: Yes. The court has made a statement in a

single sentence which you believe to be Inorrect.

MR. YOUiGQUISTI Your exception in such a situation would be

simply be on the ground that that Is not the law. What other way

would you do It?

MR. M•4LIK: Well, of course, I have a way of doing it in

another way, "I ask your Honor to charge another way," and I state

what I bel ve to be the law.

MR. YO3GQUIST: I believe what Judge McLellan has in mind Is --

what shall say -- no, that does not relate to instructions to

the jury. You said sometimes an exception Is made without stat-

ing the ground which is soobviously valid that you would sustain

it without the stating of the ground?

MR. MC IgLLAW: Yes. And if it is not sustained and it

ought to have been, the objection is goodtho no ground be stated

if the grouni is obvious.

MR. YOUN3QUIsT: Exactly. But does not that apply in case

of instructilns to the jury?
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MR. MC IJ.LL&: You are up there with a long charge, you

do not want to have to say over and over again "I object to that

proposition of law and my reason for the objection Is that you

stated it wrong, that is not the law."

1 wouldl not want to have to state that over and over again.

Because Ittis perfectly obvious that it is the ground of the

objection.

MR. YOVOQUIST: I think a were statement that that is not

the law is statlnX the ground. I have in mind, Judge, conformity

with the Civil rules as far as practicable.

MR. OLUýCK: I would like to know, Mr. Chairman, what would

be the effeo~t if you do not state the grounds, of this Rule 75.

Would that mean that you could not use it as a basis of error,

Oi or what does it mean? What in the purpose of it?

MR. MMALIi: There is a reason. It has been stated on oases

that the court is not bound to consider anything not very specific-

ally raised and oalled to the attention of the court below,

either in the admission or exclusion of evidence, or instructions

to the jury, or refusal to charge the jury as requested.

TRE CHAIRAN: The court Is entitled to the help of counsel.

MR. NW)LIZ: 7e0. And if the court does not get that and

the matter was not raised in this way, then the C. C. A. may

refuse to oonsider it. And there have been occasions when they

have considsred matters not raised below or raised below where

the assign. nt did not cover it.

TEM CHAIKMAW: The Cbairman suggests that perhaps we can do

better work if we take a ten minute *ecess. Is that accepted

or is it not?

MR. MC ILIAR: Of course it is.
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(There followed a short recess.)

THE CKAIRIAN: All right, gentlemen.

MR. M#ALIR: I want to raise another point, if I may. I

wish you wculd tear up those civil rules.

MR. YOVIMQUIST: What rule is that?

MR. MK•ALIJ3 All of them.

THE CKAIRMAW% Kay I quote a rule Mr. Tolman has just shown

me, Supreme Court Rule No. 8:

"The JLdges of the District Courts in allowing bills of

exeeptions shall give effect to the following rules:

No bill of exceptions shall be allowed on a general exception

to the charge of the court to the jury in trials at oommon law.

The party esxcepting shall be required before the jury retires to

state distinctly the several matters of law in such charge to

which he eoeepts; and no other exoeptions to the charge shall be

allowed by the eourt or Inserted in a bill of exceptions."

MR. GLTWCK Suppose he states one ground and after thinking

it over, in his brief, states another ground? Does that Mean

they won't eonslder the other ground?

TEE CHAIIRAN: You state you are excepting as a provision of

law. Thesn you argue the point of law.

MR. GLD OKt You have Jumped the hurdle to get to the

Appellate Court.

THE CHAIRMAR: As I understand, you are not submitted to

that rule.

MR. MED LIE: The Supreme Court uses the word "exceptions,.

but I won't press that.

I come to another point that I wanted to raise. Before you

started your smamation you have submitted to the oourt a set of
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written ruests, It might be a dosen or it might be two dosens.

The court has had a chance to look then over. Ne does not

charge any of those requests.

Do you follow me?

how, d you need to do more than to say, "I except to your

Honor's reousal to charge as requested in Request No. 3"?

Why should you need to do more than that?

MR. YOýOQUI8T: I do not think you do. You state distinctly

the m&tter to which you object and uner the language here, the

matter to which you object Is the failure to give an instruction.

MR. MC ýILIAN: Now about the grounds of the exception?

MR. X*ALI i You must give grounds.

MR. MC LZLLAN: You must put in the words "unless obvious."

MR. YO FOUIST: It seems to me that can apply only to the

giving of Instructions to which you object.

MR. MC IRLLIN: No, it includes failure to give instructions.

MR. YO TQUIBT: That is the language, but I do not see how

that can a&ply to failure to give.

MR. MKIALI•s It says so. And if there is a doubt about it,

if you fai. to except to any specific number of requests before

the charge• or at the summation, that is, at the close of the

evidence, f it requires a statement of the grounds, why shouldn t t

we make tbht clear? And that is the accepted groundbtoday.

I never h id of anybody giving a reason for failure to except

to a part ular charge. Let us protect that.

MR. NO OWJ0 New Jersey requires it.

MR. WALZt: Is that the general practice? I know it is

not our pratice. Mr. Youngquist states it is not his practice.

TH CKAITIA: Well, what do you do? Do you just state you
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object'?

MR. KM)ALII: I do not Inow.

MR. 0O1UIST: You have the exception. You merely except

to the falLure of the court to give Instruction WO. 3.

0"MR. XUALIX That is all you have to do.

MR. YTO QUIST; Do you in Now Jersey say whi the court was

in error failing to give a requested Instruction?

THE CRAIUNlA: Yes. The court in failure to charge that

rule has o maitted error.

MR. MCI ZLLL2Nt I move that there be inserted in the ninth

line after the word "objection,' the words "unless obvious."

THE C!*ImA1: That Is in the alternate?

MR. MC lILLANt This Is in the alternate rule.

MR. 3lU80NGOCt That injects an element of uncertainty,

4osnvt It• what Is obvious and what is not? I have thought

lots of positions were obvious which the court felt were obvious

the other way.

MR. K0LxZOFFt I second the motion.

MR. GLUlCK: Now, you say --

MR. Y0 7OQUIST: There is a motion up.

MR. OL=tCK: Arenft we allowed to discuss a motion?

TIN CUI4MAN: Up until six o'clock:.

MR. OL7K: I think that is a different situation from

objecting ho an erroneous instruction.

MR. MC 1iLLAN: This refers not only to the objection to the

giving, but also the failure to give?

MR. 3D1)LI•I Yes, and that is the point we are all concerned

with, and ou feel the swe way, I Zather.

MR. YOK: Yes.
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MR. YO IMUISTt What I would like to say Is this# regard-

less of th rule or practioe in one district or another# to get

a rule tha. will help properly to Inform the court as to counselts

position, Lt does two things. It makes It possible for the

0court to * rrest an error either in instructing the jury or in

refusing t Instruct the jury as requested. And also to

12 adequately protect the defendant aftet, the trial in getting him

to change the instrustion, or on appeal to protect the defendant's

right.

Now, I think you san do It In two ways. One in that where

requests have been submitted in writing and separately numbered

it is sufficient to except to the failure to give that Instruction,

without saying more. The court is not misled and It requires

neither del te nor argument.

Next, Where the court gives an instruction of his own, I

think It i sufficient to point out specifically what it Is In

his Instru tions to which you except, stating the substance of

it; and, o tfeing what you believe to be the correct instructions.

Now, that is the New York practice and it flows Into the

practice of lawyers in the Seoond Circuit.

THE C AIRMANt You do not object to that. I am trying to

make It clear that It dtffen. from both the alternate rule and

the first rule which used the words "ground of objection."

Now that is what you want to got rid of.

MR. MN) LIE: Yes,

THE CNAIRMAN; Now, this rule is drafted very obviously

having in sind states where the judge does not give the charge

but the oha ge, If you will look at this, is the result solely of

instruotio: handed up by counsel. There should be =thing in
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there covee Ing the .judges own handiwork that is lacking now.

MR. MWOALIK: I think both should be oovered.

THE IRMAN: Well, they are not covered there.

14R. XZ)ALIs: In those Jurisdictions, I do not know the

practice, I ou hand up written requests and the Judge picks out

what he th.nks is all right and throws away what he thinks is not

all right, my first suggestion, that failure to oharge* the

number is ýuffieient.

TEX CEAIRMAN: You aecomplish that by striking out the words

"the xrouzi of the objeotion."

MR. M*ALIEt No.

MR. YOMNGQUISTa I think what you want to do is to strike

out the woeds 'and the Udlure to give." This is merely a

limitation on the right to assign. If this were not here, you

would have the right to make all assignments and to assign all

errors to ýhlih you made objections.

MR. MEALIis Providing you do it in a certain way. Notwith-

standing wiat I said about our Circuit, the faot isO -- and our

own Court of Appeals -- it is not enough that you take exception

to the jud1ets actual instructions you must present what you

think is a correct alternate. You must point out to him what

you think is the correct thing to charge.

When you hand that out in writing you have done that.

I would like to get away from this language. Because when

you start re-writing language that does not meet what you are

thinking &bout, you do not get by revision what you really wanted

to say, an& I think we ought to rewrite that.

MR. OLTZOFW: It Is wise to have two sets of rules, Civil

and CrImi nlP
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A lawyr might be trying a civil ease today and a erIminal

ease tomorrow. Would it not be confusing to bave two sots of

regulatios ?

MR. KOAL33: I agree with you. Does not the civil rule,

if there Is one covering it, does it cover the two things that

I would liI. to have covered, and is it limited to those two

things?

MR. ROLZ0•: Well, the civil rule Is substantially the

first alteo'native of 75. This is copied substantially from the

civil rule and the only thing that Is bothering me Is whether or

not it is ý*sirable, on a matter such as this, to have one rule

for civil ýasos and another rule for criminal cases.

MR. MR1ALIJK All right. I will tell you what the answer

to that lopt if the civil rule does not adequately and realistical-

ly and pra tically meet the situation, then it calls for a

better rule, and then attacking that question with those respon-

sible for he civil rule. Let them, if they san, Make the

cbange eonzfomable to our judwaent, if we are right.

MR. H01TZOFP1 Well, the civil rules have been in effect

all of three years now, and I do not think any trouble has been

found with that rule.

MR. YOUNQUISTt Mr. Chairman, I think we have agreed upon

what we want. Cantt we dispense --

THE IRKAN: May I have a motion to refer back to the

Reporter?

MR. MIDALIEt Well, may I ask that my views be adopted in

prinaiple" I can rstate them. Shall I restate them?

TEC IRMAt No.

MR. ALIR: All right.
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MR. HOLTZOFt Suppose we refer to the reporter without

taking a vOW

MR. KI LIZ: No, we want to do the thinking for the reporter

around this table. I think that is what our business is. No

are called upon to do that. W1 must think of our lines.

MR. NOIFZZOP7 Wontt you state your motion?

MR. MC tLLLA.N I would like to withdraw my motion, If I

may have uyanlmous consent to do it.

TUl CAMAINIAN; Judge MoLellan' s notion is withdrawn.

MR. MK"AL1: I would like to state my views that the

ground of the objection need not be stated. Secondly, that

where there is a written numbered request previously handed to

the judge, failure to charge as requested may be exoepted to with-

out further statement.

Let me finish. I want you to listen to It,

Next* that where the court has given Its own instruction to

the jury, exception to that portion of the charge which is deemed

erroneous Is sufficient if counsel then states what he believes

should be he correct instruction.

MLR. W;lKI&u Seconded,

THE C•NAIR•AN Gives his reasons, in other words.

MR. M]KALIs That does not give reason. That slaply states

what the ocrrect instruction Is without arg•ment or reason.
I

n So t No may refer to what the correct exceptions are.

IR. M7AIIZ: "I except to what your Honor said on fraud and

I ask your Honor to charge as In Instruction No. 3."

MR. DEN: It will only really apply to requested instruo-

tions as dstinguished from a charge.

13= CH MN: It does not cover his own handiwork at all.
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handiwork Is eovered, as I hbýve submitted.

THEU IMAN%: but not by the rule as written.

MR. " NAL7I2 I think we would have a better rule than as

written.

MR. xOý&ZOFl: It leaves the present rule on this to the

giving of in instruotion.

MR. DZýN& The giving or failure to give an Instrustion, to

my mind, ýa&ns the failing or the giving of the one you ask for

or the givýing of the one that your opponent asks for.

MR. YOUNrQUIST% You do not say requested instruction, you

say the eourt's instruction.

MR. D4N: I would like to have Mr. Medal' 's distinmtion.

TUE CIHkRMAN: The motion is to have it emlitted to the

Reporter. All those in favor say "Aye."

(There was a chorus of "Ayes.")

TOE CýIAIlMkl Opposed, "No."

Carr•ie.

We will now move on to Rule 76.

MR. NO LILLIAN: Well, I do not understand that by voting that

it goes to the Reportzer we vote in favor of a rule such as has

been stated. Or, do we?

TIM C IMAN: All of these votes, Judge, are tentative.

We dis& e with many things we argued violently for in September.

I suppose that will have to continue until the last day. so it

is open, nd we will go to work again.

Mr. •wine, will take Rule 76.

MR. 8S'IR: The right to have the Jury polled Is recognised

in the 11tepal courts and we found that exactly half of the
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statutes are substantially similar and this one Is based on the

liew York statute. It Is submitted for your opinion as to whether

you want te rule.

MR. IM ALISt Does the judge take the poll, or does be

ask the a rk to tale the poll? I do not like to have a judge

keep on re eating the same formula to twelve men and women. The

clerk ough to do that.

MR. BX4SONGOOc( The clerk does It with us.

MR. SEEH: "The judge shall order the clerk to poll the

jury."

TEN CMAIWMAN5 Yes, I think that is the practice, that the

clerk polls the jury under the direction of the court.

MR. M 1ZLLANs Yes. In some jurisdictions it is discretion.

ary.

TO CýAIRMANs With that modifioativ)n, is there any objection

to the ru

MR. RitLTZOIY: I was wondering if there was any nesessity

for having a rule on that subject. What is the shanse?

TEE CIAI7ftl "The Jud&e shall direct the clerk."

MR. ?4=ALaR: Why don't we use the New York language, "The

Jury may polled on the requirement of elther party"? Or we

can say, "of any party." And "if any one answers in the nega-

tive, the jury must be sent out for further deliberation."

Now, that takes It away from the judge. Re does not have

to do It 1  Whatever is the accepted practice can be left to the

district,

MR. IUlSOVOOOtWz That can be referred to the committee on

style.
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MR. MC IZIJJJ: It does not send them back.

MR. MALI: If the jury disagrees they ean be sent bask.

They must ¶flounce they are unable to agree.

MR. GIýMs It does not state who shall send the jury basck.

MR. MALIR: There is only one person who has power to send

the Jury bsk.

I move Rule 76 be rewritten in accordance with the language

of the lew York CrIninal Code procedure, Section 450.

THE C0113AN: Well, I do not fancy that language. Let It be

taken undoe consideration but let us not follow it exactly.

MR. MC:IZLIAN: Is the word "clerk" substituted for "Judigpe"

in the thi.d line?

TME ORAIRMAR; Yes.

MR. MC ILIaANt I move the adoption of that.

MR. M()ALII: I withdraw my motion and favor yours.

TEN CJ*R9AX: All those in favor of the motion to adopt

that ehanmg in Line 3 say "Aye."

(There was a chorus of 'Ayes')

THE C00I IR.AN: Carried.

Rule 80. Mr. Koltzoff.

MR. 3OJTZOP: This rule relating to new trials is substantial'

ly in aoeoodanee with the direction of the committee at its last

meeting. It has also been combined with Rule 2 of the Criminal

Appeals ru1 because that rule Oovers part of the ground of this

motion. ýhe two have been combined into one.

Now A is taken frou the eriminal appeals rule verbatim and

comes wlbhin the language of the Supreme Court. I presume the

court wou16 want to have that continued, namely, it is Indicated

as the del ire of the Supreme Court that the motion shall be
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B is ti e same as the Criminal Court Appellate rule; and so

Is C.

Now D, however, it relates to motions for a new trial, has

been ohank i1 in accordance with the direction of the committee

at its last meeting. At the present time a motion for a new

trial on slwly discovered evidence has to be made witbin sixty

days excep't in capital cases. This time was changed on the

direction of the aommittee to one year, and, because the

committee so voted the last time, I Insertod that one year as

the time. I must say, however, -- I want to recall the fast

that we h•d a discussion as to whether or not there should be

any limit whatsoever. That question was voted on and the

rigbt to trlnX it up again was reserved, and so I want to amend --

I Want to move to amend D so as to abolish any time limit on

the motion for a new trial on newly dissovered evidence.

MR. ALIB% You are making a motion on D before we have

had a cha ce to do anything on the other subdivisions.

MR. H(ILPZOF?? Oh. Yes.

MR. MýVALIE: If there is no motion to be made on S, I would

like to 4Jy something about C.

MR. SIPSONGOOD: I would like to move to strike out A. It

seems to e superfluous.

MR. H• LTZOFF: I would like to myself, but it is in the

Supreme C urt rules so I hesitated.

THE CHA INR4N It was prepared by the justites, themselves,

and I do not think we should tinker with them any more than we

need to, o bring them up to the some degree of efficiency as

the Civil rules.
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MR. LO 5M)OR3? Mr. Chairman, there Is one Improvement I

think we o uld make. The title of the section In Line 1 is

simply the words "Now Trials." I think we ought to add "Arrest

of Judgnenl and Withdrawal of Plea" so that the searcher would

cateh that in looking through the rules.

MR. B : That would be motions after verdict.

THE CHINT4AN: Is that a better tern, "motions after verdict"?

MR. LOIGWOR~t "lIew Trials, Notions After Verdict." That

would be al right.

MR. 31430NOOODs lot the Reporter get a suitable caption.

THE CHýIRMAN: The Reporter will tackle the mutter of

capt ions.

MR. LOWýORP: I do not want to press the argument.

TRE C1ImRN: Someone had a motion going to C.

MR. MC5LBLLAN: What have we done about A and B?

THE C IRIAW: Tentatively. I was going down and adopt the

whole rule if we could.

MR. SVM B is not In the present rule.

MR. HOUIZOF: It is in the present Appellate rule.

MDR. 3EýT: The grounds are not stated.

MR. HO0ZO0F% I think it -

MR. NC IRLLAN% Is it an Appellate matter only?

MR. OPIZID: B was a matter of the comuittee at the last

meeting. It was not passed on the old rules.

MR. MC I3LLAA: Is it a motion for a new trial in the trial

court?

MR. 3SW: Yes.

MR. MC 1EI"UrN: It would not be in the Appellate rules.

MR. W3mJ: They are called Appellate Rules but they are rules
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covering e*erythinx after verdict.

MR. YO OQUIST: B is not In the present rule.

Mr.. HOIfZOPF: It was in tho rule that we adopted at the

last meet izg. That is right. I was mistaken. Now C Is in

the presenl rule.

MR. MýALIJL Well, I think there is an addition that needs

to be made. Of course a motion for arrest of Judiuent. Lawyers

know how tý state the formula so that it covers everything once,

both on arrest of Judguent and for new trial; but sometimes

those motions -- the court may require them to be made more

elaborately, at least, the motion for a new trial; and if the

court wants to give an opportunity to hear one of those motions

and instead of taking down by the stenographer, he is given

power to d4 so -- I would like to suggest here in the interest

of effiieeiy to give the defendant a bearing if he wants one
i

"unless the time is extended."

MR. RO:ITZOPFt I did not understand it was on the hearing.

MR. IEALIT: I addressed myself to the making of the

motion wher'e the court indicates he wants the motion made with

more elaboration. The court may say, "I am troubled about this.

will you prepare a set of papers or be prepared for a more

elaborate 4isoussion of the motion, and I will set it down for

some day next week, or within the next two weeks."

We oug t now to make that possible so that it may be three

days after verdict or finding of guilt,"unless the time is

extended.e"!

MR. MC LELIAN: Do you want to have the time extended within

the three Oays? Do you want the rule made so at the motion

may be made after the three days or within the three days?
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MR. M)AZLIE: The extension of time would be granted within

the three days or unless within that time further time has been

granted; scmething of that sort.

MR. LO*GSDORfs I thought we had a rule that provided for

0 that.

MR. MIýALI]Ct Of oourse, if we are sure about it, I won't

press it.

15 THE CHAIRMANs It must be extended within three days. Unless

within thaý time further time is granted.

Fix tbat language up.

MR. RO*•I1ONt All right.

r 4 CX4IWRANt Anything else on C?

Anythbig on D?

0R. ML RLTZOF: I move that D be changed, or modified, rather,

so that a mRotion for a new trial solely on the ground of newly

diseovere4 evidence may b# made at any time.

I want to say that the Department of Justice Committee is

reoemeMndag such a provision.

It has also been reeommended by the Pardon Department attorney.

We bays had an occasional ease now and then where there

has been zewly discovered evidence. One of the@g, by the way,

have Invoved an alibi in which it appeared that the wrong

0 person had been eonvicted of the offense charged.

And ttose things are likely to turn up not shortly after

the trial. They develop sometimes considerably later. Today

the only !ay they are taken care of isý by the pardoning power.

Well, there are two objections to that. In the first plaee,

the pardoning power is not a matter of right. The pardon does

not wipe ut the judgment or conviction even if the defendant
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is innocent.

And there is a practical objection. There have been

instances here we would much rather bhve taken the verdict of

another Jur"y with the new evidenoe before the jury instead of

having to zes and a pardon. But in view of the cirewmstanoes

we had no ,lternative but to recommend a pardon.

Now, t e only objection that has been urged against such a

change is bhat it would burden the court with numerous motions

for a new trial.

Personally, -- well, none of us in the Department is afraid

of that contingency because the ordinary motion for a new trial

on newly disoovered evidence does not receive mush consideration.

Mr. Me aliet The language is worthy of scant consideration

and is tr ted accordingly.

MR. HO0ZZOFF: Yes. 3o there are very few of those motions

that are w~rthy of serious consideration, and when they are

worthy of ýerlous consideration, you can be sure the cases are

rare, but wben those rare eases arise, there should be a remedy.

MR. WNALIE: You wrote that out, didn't you?

MR. NOTZOPF: Yes, I did.

MR. MIE)ALIE: Propaganda.

THE CHýIFKAW: Judge, would that be a burden on the trial

* judge?

MR. MCI LiLLANt I don't think so.

MR. MEDALIlt I would like to say very few motions are

made even in the very busy place of the Southern District of

New York ou the ground of newly discovered evidence. I should

be surprised if more than three sueh motions are made in two

years.
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MR. YOUMUIST: Isn't there a danger, though, if the tine

is left ope. indefinitely, that some newly discovered evidence

will be cooced up and presented?

MR. MEDLLII: I think Mr. Naite suggested at the last meet-

In" that i you waited long enough you oould move on grounds of

retraction.

MR. YOMNGQUISTt Thinking of the Mooney ease, for instance,

MR. KOI•ZOFF: After all, newly discovered evidence involves

more than retraetion. Every ease we havs had was more than

a retraction of testimony.

M MC LZLIAZN: I move the adoption of 80-D after there

has been suibstituted for the words "within one year," the words

"at any t iue."

MR. R0lIN•ON: Well, Mr. Roltsoff, is it true that you

always wan1 a new trial or an exp=gestent of the whole reood?

These cases you give of erroneous conviotions indicate the

defendant eeds not a new trial but what he needs is expungement

of the who le record.

MR. H0 ZOFO: No. The court grants a new trial and the

United States attorney nol-proses the ease if he is convinced.

MR. LOGSDOR?: That is right.

MR. OWLCK: I move to amend the JPAe's motion and substitwb

the words within a reasonable time."

MR. H0j ZOFF:- Well, suppose the evidenoe is not discovered

within zmasonable time?

MR. MC IZILAW: Th~nhe would anoept it and say that is a

reasonable time.

MR. G01=K: Sure. I think it is half way between the

specified ýne year and leaving it absolutely open.
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MR. YO UISTt That rule Was adopted at the last meeting

and conta ned the one year's limitation but provided also that

ther~hou1d be no limitation in capital oases until the judg-

ment was ixeeuted.

I also call attention to the fact that the criminal appeal

rules put a sixty day limitation on all motions for new trials

for newly discovered evidence.

16 MR. H(OLTZOPF? Here you have the prosecuting comlittee

recommend*ig that there be no time limit. It seems to me that

is pretty strong evidence of the desirability.

MR. GUIZCKt That is why you left out capital cases.

MR. I)RGBDORF: Mr. Chairman, are not these rules golA to

go before the Supreme Court merely as recommendations and not of

anything Plse? In any matter that was in the criminal qpeals

rules, ari we going to submit anything other than recommendations?

TU CIAIRMANt That Is all we do in any case.

MR. WNOBDOR;? This is a recommendation for them to change

this rulel.

THE CPULFIANt Well, but we have here the backing of the

Departmeit of Justice, which certainly has never shown any

disposition to let offenders go loose.

MR. IOW•mORF: NO.

MR. 9RFIKIDs I might say, in England you can take an appeal

at any tjme.

TME 0HAIArt: Without limitation?

MR. ORILID: Yeas, s ir.

MR. OBISON: Of course, there is this matter, the Court

of Appea s may increase the sentence as well as reduce it.

MR. IALIR: Also you do not get a new trial. It is fina&)
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ToE CHA • t(R: I will put it solely on the amendment. The

motion is to strike "Within one year" and substitute "at any

time."

All tho * in favor of the amendment say "Aye."

(There as a chorus of "Ayes.")

THE ORAINKANt Opposed, "No."

Carried

Now, an~ything further?

MR. IWALIU; I would like to have it explained again, with-

out regard to the time when j udgment was entered, unless appeal

was taken --

MR. 1OI=ZOF7 I think that language has to be modified

and I sugast in Line 17, the words "has been taken" may be

stricken that there be substituted therefor the words "is

pending."

MR. =ALIE: Well, how would that read?

MR. HOZOFF: That would read "unless an appeal is pending

and in tha event the trial court may entertain the motion only

on remand of the ease by the Appellate Court for that purpose."

MR. KOALIE: Why do you say "for that purpose"?

MR. 10 TZOZF: Because you make a motion in the Circuit

Court of Appeals asking the court to remand the ease to the

District C urt for new trial, and you do not wait until the appeal

is disposel of. That is the present practice, that you do not

make a mot Ion for a new trial until after the appeal is taken.

MR. MEZALIEs Suppose the court does not remand?

MR.NOL ZOFF: There would be no practical difficulty. It is

only to meot the administrational difficulty in a case which is

pending im the higher court.



653

MR. M=ALIZ: 'Unleasan appeal is pendin,." Is that

your language?

MR. E0]TZOFF: Yes.

MR. MýALI~: "The trial court may entertain the motion" --

the event is that the appeal is peMing. When the appeal is out

of the wayý then you may make your motion.

MR. 9C LZLLAN: I move the adoption of D as amended.

THE C IWUN: All those in favor say "Aye."

(There wa.s a chorus of "Ayes.")

TIE CAITA•tA: Opposed, "No."

Cari'pie.

Any su estlons on V?

MR. MC ILLAX: I move its adoption.

MR. M)tAL:E There is no time limit.

TH3 CýIRKAX: No. All those in favor say "Aye."

(There, was a chorus of "Ayes.")

THE C&IUMAN: Opposed, "No."

Oarrid

MR. O3 1ID: B sets out the grounds for a now triai but

there Is noWou•zd for arrest.

MR. HCLTZOFF: I think thst is covered by present oeiminal

appeals rPle.

MR. M PALIE: Motions and arrest.

MR. O|PIEIDt: Tore oriminal appeals rules do not state the

grounds.

THE CEAIMXAN: Will the Reporter make a note of that point?

MR. RO INSON: Will you give me the statute?

THE CI IIANt In the meantime, may we go on to F?

RR. 01 7IELDt Doesn't 1 set out to brief period? Isn't
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ten days to short a time?

17 MR. MJ•ALII: It is.

MR. 11JLTZOFF:. That is in the atminal appeals rule now.

MR. 0 hWIED: But shouldn't it be modified?

INR. S BO•NGOMD: There is a case in our district Uhebe a

man had be n convicted and withdrew his plea.

MR. 017IRIDs I think ten days Is pretty short.

MR. NO LEL&AR: Why not let him do it at any time before

sentence I• imposed?

MR. I( IZZO1S I do not see why not. I hesitated to suggest

it.

MR. M•DALII: It probably arose out of one scandalous clalm

maybe whioh was widely flung around in the newspapers, that the

defendant oe false claims as to what he understood and some

Grand Jury got all excited; and the chances are it happened in

New York.

MR. YUINOQUISTt There is no exception to the ten days.

MR. H1lrZOPP: Before sentence.

MR. 1 INSON: Of course, this may operate In favor of the

defendant.1 I do not know of any other t1me after plea of guilty

in which s ntenee may be imposed and sometimes it might be

desirable.i

MR. MC IZIaANt In the interest of progress, I move that the

words "wit in ten days" be stricken out.

TEN CIAIMAN: The motion Is "a motion to withdraw a plea

of guilty may be made at any time before sentence is imposed."

MR. MC LBLLA&z After entry of such plea and before sentence

is imposed.

MR. HOLTZOFFP I second the motion.
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MR. MAL3hs Assme it is an ignorant defendant who did

not understand what he was leading to, willing enough to go to

thirty days for speeding, and finds he is convicted of man-

slaughter; he won't realize it until he got six years.

MR. OFI3W: This is the provision of the American IAv

Institute::

*The eourt may, in Its discretion, at any time before

stenence Permit a plea of guilty to be withdrawn and, if Judg-

ment of Conviction has been entered thereon, set aside such

JudWeent, and allow a plea of not guilty, or, with the consent

of the prosecuting attorney, allow a plea of guilty of a lesser

included o fense, Cr of a lesser degree of the offense charged,

to be sUbst ituted for the plea of guilty."

That Is Section 230.

MR. ROBINSUNB Don't you think that is too lonE?

MR. WAONGOMD: We had anactual ease not far baski where

a fellow pl aded guilty and was sentenced, and the Judge refused

to let him withdraw his plea of guilty, and he took it to the

Court of A peals and they allowed bia to plead not guilty,

directed hbm to plead not guilty, and then the ease was nol

prosed.

TV C IIJAt: All those in favor of the motion as amended

say "Aye." Opposed, "NO."

MR. ALIE go. The ground for my opposing Is that you

don't give a man a chance to make that motion after he has been

sentenced.

THE CILAIRMAR: Well, do you want to suggest the language

that the porter might consider on that?

MR. DALIl: "At any time that may be deemed just."
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MR. R OINSON: You say that may be doomed just.

MR. MEDALIZ: You do not even need that. At any time a

man Is ent tled to witbdraw his plea, when it It evident to the

court --

MR. M 1ZLLAJ: You mean after be has spent ten years of

his senten e?

THE CTAIRRAN: Remember these are rules already adopted.

MR. M ALIZ: Well, I think that ten day provision was a

little Severe.

THE I•MANt ell, we have modified that.

MR. iWDAL•t Well, really, I do not think these questions

come up unt il after the sentence has been pron mcnod.

MR. O 13ID: Ten states provide this way:

"The ourt may at any time before judgment permit & plea of

guilty to e witbdrawn and plea of not guilty to be substituted."

MR. Mi 3LI1AN% You let him gamble with his sentence. Ie

pleads gui ty and knows be is and then he does not like the son-

tense and ou let him withdraw it.

TIE C IA•MN: Rule 81. suppose we bave a motion on the

entire rul 80. All those in favor of the entire Rule 80, as

amended, s Ly "Aye."

Oppos od"No."

Carried

Rule 31.

MR. HKJTZO11: On the criminal appeals rule, as it now

stands, we sort of brought it up to date by provision for nolo

contendeos and for Judgment for acquittal. But Mr. Glueok has

a very ole orate and I think a very able, very well written rule,

on the quo tion of sentence. I want to make one or two aoments
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about it.

I notice Prof. Olueek is out of the room.

THE C IAANA: $hall we pass that until he comes back?

MR. MI)ALIE: I think so.

TUE C)A•LI• : We will pass that then until he comes back.

May we so ýn to 82?

MR. NCIZZOIp: 82 is pretty mush the same as the Civil rule

on the sub e*ot, permitting the court to correct clerical maakes

in its Judl sent, and so forth, to relieve -- to pemit the court

to relieve a party of any Judgment taken against him by mistake,

and so forhb.

wow, think Paragraph I) would be applicable, for example,

where a J .unt is taken against a surety on bail bond. It is

very large y the same as the Civil rule on the subject.

MR. IIALIBI Which are you talking of?

MR. I4 LTZOF?: Both.

MR. CALIR: Well, just take one at a time.

MR. HITZO01: Well, A would have you empower the court to

correct a clerical error.

MR. IDALIN: That Is a different kind of error. I will

agree that there are errors that ought to be corrected.

Now, ýet us take up the errors that are made In the court

room by the court staff, and then the errors that are made by

the partie

I do not think anybody disagrees that errors ought to be

18 corrected. I want to bring up somettng else.

MR. MC LZLIAN: Is it B or A?

MR. MIDALIX: You have got the language "arising from over-

sight or oRission." Why do you need to qualify those errors?
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MR. HOLTZOFP: Well, you donft. Strike that out.

mR. M ALIZ: I so move.

MR. HOLTZOFP: I copied that from the Civil rules.

XR.M,) LIE: I am glad to find that the Civil rules have

ex¢ess language, "arising from oversight or omission."

MR.HOITZOFP: I move we adopt A with the amendment suggested

by Mr. Nedslie.

THE C4AIRUAU: All those in favor say "Aye."

(There was a Oborus of "Ayes.")

THE CAIMUAN: Opposed, "No." Carried.

B.

MR. NALIS: That Is all right. Now, if you strike out

that withdxzýwal of plea and let it work under B, I think you would

have a just rule.

MR. H:LTZOFF. I do not get your point.

MR. ffDALIR: B covers a mistake, surprise, excusable neglect

made under misconception of some kind or other. Is a mistake

made by a iarty?

MR. KLTZOFF- I do not think so. I think B would be more

applicable tn Judgment taken by default~on a surety.

MR.OK•ALIE: It is applicable to that, but under this

language it is applicable to everytblng.

MR. HXCI.ZZOFF: I do not think it would be applicable to a

plea of gu Ity under misapprehension.

MR. Sk&SONGOODs Is surety the legal representative of the

party? Y u say you want to cover the sur•.

MR. HCLTZOFF1: Well, suppose the surety is dead.

MR. SIASONGOCD: Now do you get the surety?

MR. H LTZOF?: He Is a party.
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MR. 322 : I would leave out "party or his legal representa-

tive." "May relieve from a judgment."

THE C IMAN: Strike out the words " a party or his legal

representat ves"'?

MR. HO TZOFF; I think we ought to strike out the words

"against bIV in Line 10.

And the words "his* following that.

MR. 0NPILDWt Would you say that Section B of Rule 82 is

intended to be a substitute for the writ of error?

TIM CUIRMAW: I w not sure that the writ might be broader.

Same Lne, "taken against him."

MR. ME)ALIt "Taken against him" goes out and the word "his"

before "mis take."

MR. LOR GDORF: So it reads "from a judgment, order or

prtoeeding tbrough mistake, inadvertent, surprise, or excusable

neglect."

MR. ALIE: Now, just to explain the applicability of this,

the court may relieve from a judgment; that is within six years

and twenty-nine day., through mistake.

That covers exactly your ease of a person who has erroneous-

ly entered a plea and been sentenced.

Now, as you have It with sub-division B here, and the change

of plea -- of course, the change of plea is an exception to this --

if that wee not there that would be as it is in sub-division

B of 82.

MR. H()LTZOFF: We have there to show that the plea was

entered by mistake.

MR. 7ALI: The defendant is entitled to that if it is only

ten days. I don't think they let him change his mind even when
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the ten day -- even with the ten day limit, now existing, unless

it is shown he was imposed upon. And I do not think beshould

be relieved --

MR. MC LILIANt Is there any danger that that kind of

ease will be brought in under B?

MR. MIDALIX% No, there Is not. That Is the reason I

would lfte to bring this up, that we get rid of the provision for

time limit tion other than this, the withdrawal of the plea.

This sub-d vision B of 82 gives the only ground on which a plea

can be wit~drawn, if this Is the only rule.

MR. MO LLIN: Then solely to raise the question, I move

the adoption of 82-B as modified.

MR. S H: 3eeonded as amended.

TSR IN•NW Kave we passed on 82-A?

MR. STn: We have.

TRE C AIRWAN: The vote on 82-B as amended. Those in favor

say "Aye."

(There was a ohorus of"Ayes.")

TEN CIAIE(AN: Opposed, "No."

CarrI4 d.

MR. *ALIS: This is very unparlimentary, but in view of

what I have said about 82-B, I move that we reoonsider and delete

the provisons of

TRE C]UIRMAV: 80-??

MR. MZDALIT: What was that?

TRE MTAIRMWA.: 80 -F.

MR. WALIS: -- motion to withdraw a plea of guilty, 80#

sub-divisi n F.

THE CIIIMUN: "A motion to withdraw a plea of guilty shall
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Quad

(The Advisory Committee reconvened at 7T30 o'clock p.m.,

at the expLratioon of the recess.)

The Ol irman. The committee will be in order.

Mr. VWchsler suggested that he had some thoughts on the

subject of appeal, Rules 90 to 95, so for the moment we will

pass this, until he returns, and go on to Rule --

*r. Seasongood. Xr. Chairman, may I go back a minute to

Rule 83?

The Cbirman. Yes, indeed.

Xr. Sesongood. "A motim for reduction of sentence may be

filed within 60 days from the date on which the sentence was

imposed, * e e A motion filed pursuant to this rule shall

be acted upon by the court within thirty days from the date on

which it wai filed." \

That s ms to be the only Instance where we have tried to

make the co Lt do something within a limit of time.

In our State we have astatute requiring motions for new

trial mast passed on in a certain time, and the courts

habitually disregard the statute. They say that the statute

cannot tell them in what time Judicial action should be taken,

and I do not see why we should single this particular thing out

for a time limitation.

The Chairman. Nere it would be the upper court telling the

trial court vhat to do, a somewhat different situation, would it

not?

Mr, Sea ongood. No, I do not understand it that way. it

says, "A mot on for reduction of sentence may be filed."
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be made witt in ten days after entry of such plea and before

sentence is Imposed."

MR. KZALI3: This states not the grounds on which it can

be made but only that it can be made. Now 80-B, if 80-F does

not exist, makes it possible for the motion to be stated only

on the grouý stated by 82-B and only for six months.

MR. HO. ZOFF; They do not over-lap.

MR. NALIR: That is not the reason. I am simply pro-

posing a junter rule# and the juster rule is 82-B) and my reason

is that the real ground for withdrawing a plea will not be

19 evident until sentence is pronounced.

I do not believe in letting the defendant withdraw a plea

when he understood what he was pleading guilty to.

THE CIkNA: Well, he is sentenced and then it appears he

made his pl a by mistake.

MR. MRDALI3: No. You place a limitation under 80-F.

One minute &fter he is sentenced, he has no right to withdra

his plea, afd the court has no right to entertain the motion.

THE CHkIMAN: I concede acoording to the facts of your

case 80-F Is out. Sentence has been imposed. Then I am his

counsel and I turu to 82-B and I say, "Well, was there any

surprise or negleetl"

MR. MIDALIE: 80-F covers it. I do not think any man should

make a motion to withdraw his plea unless it is for such grounds

as appear in 82-B.

MR. NOLTZOFF- But I think such motions are granted for

other than these narrow reasons.

MR. ALIN: I do not think they should be.

MR. 4 :LL&NW If he changes his mind before he is sentenced--
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MR.MMALIZ-" I would like to give him time if he has been

mistreated.

THE CHAIWAN% Do you make aotion on it?

MR. MXALIXt I move that 80-P be stricken.

TUZ C IMA.t: Is it seconded?

(No reaPone. )

MR. XMZALIhZ What a futile effort.

ToI C41XIAJ: 83.

MR. STR.IJE This rule Is also reoommended by the Depart-

ment of Justice Committee. They had a ease uwhee sentence was

entered for ten yeares. At the end of the year, the term was

extended ag in, at the end of that time it was extended again.

At the end of three years, the court had ohanged the motion

and produed! it to the time served.

That is the purpose of this, to obviate such situations.

MR. 10TZOMF: Well, Mr. Strine, we do not want to tf

away from t e district the right to reduce a sentence, do we,

after the ppe3lAte Court has affirmed his eonviption? I wwuld

hate to see the district 4ouarts &equire thatpower -- I am for

the rule as it stands now, but I think there should be this

qualificat on added ,"within sixty days after sentence was

imposed or affirmed."

MR. MVDALIZz Be careful of the use of the word "affirmed."

What do yo• mean by that?

MR. iqLZOFnt Affirmed by the court.

MR. ALX: When was it affirmed? You are either in the

C. .A. othe court. When Is it affirmed? What date iU it?

Is it the 4ate of the order of affirmanee?

MR. KNITZOFt I would say it is the date of the order of
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affimance.

MR. M&LI.39 If you are clear about that, it is all right.

It may not t affirmed until it does down to the district court

again.

MR. NOI.ZOPS I think in affirmance is when the Appellate

Court hands down its judgment.

MR. MJOXALIR: It does not hand down Its Judgment. It makes

an order. 1

MR. O1TZOFFt Well, hans down its order.

MR. M•NALI3s Then something has to happen to an order.

It has to reaoh the District Court. Suppose, fow some reason, It

does not reach the District Court for sixty days? What has

happezted to it? All your kindness has then evaporated.

MR. IO0•TZOF: Well, is the date the mandate is received

by the Dist rlt Court the governing date?

MR. XUALIZ: Yes.

MR.IO ZO??: I won't object to that.

TIM l I"W: Let us get that.

ER.IOLýZOFFs In Line 3, after the word "imposed" insert

the followi*Xg "or on uhiob the judguent was affirmed or on

which the msanda*e was received by the District Court" -- no, that

is not goodý language.

MR. WIDALIR: The language you want to get it in is"sixty

days after the District Court is empowered to deal with the oase

agaln.

MR.01 ZOFF: Is that right?

TIE CIAImRNA: How about leaving it to the Reporter?

MR. H LTZVFFs I move Rule 83 be amerdtj 3o as to eontain

a provislo ., the substance of which would be to empower the
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District Court to entertain such a notion for sixty days after

a mandate is received from an Appellate Court affinming the

Jdkdgment of conviction.

Is it seconded?

0~MR. V~ ALIU& Sixty days from the filing of the mandate

from the ApT~ellate Court in the Distriat Court.

MR. 0 3I3LD: Seconded.

THE Cc IRMAN: AI7 those in favor of the purpose of the

motion say Aye."

(There was a chorus of "Ayes.")

TRE CIMN: Opposed "No."

Carried.

All those in favor of the Section as amended --

MR. S H: In view of the broad language of 8 (0), have

you safegua ed the language?

THE CH IAN: 80 (0)?

MR. SETH: 8 (C). It gives general power to extend the

time, wiitb hertain exceptions, of whioh this is not one# --

8 B, I should have said.

THE CHAIMU4N: 8 B, yFe.

MRfl0£Z)FF: You can add a Line 22 clause ooverlng motions

to extend sentence.

MR. T: Yes, Rule 83.

20 THE CIAIW4R: If there in no objection that will be done.

MR. H]DALIE: lot me understand that.

MR. SITH: You cannot extend time.

MR. ALIX: 8 (B) provides that when these rules are in

order requires an act to be done -- allows it to be done at or

within a s eaified time -- now, you do not want it extended
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beyond the time fixed.

MR. BEHS That is right.

MR. NXIALIR, Then you would have to @ad a provision that

the provisions of 8 (B) are not applicable.

0 MR. 10]LZOFF: lo, you add those at the end of 8 (B)

because there is a clause at the end of 8 (3) that the court

may not enlarge the period for taking certain actions.

MR.KZDULIZ: That would make it com•ret enough but Rule 8

is a generaL rule with respect to time and I think it in bad

arrangement to put in a specific provision where you have only

general provisions.

MR. STH : But you have 80 in here already, - no, 8 (3) --

%not *zlarge the period for taking any action on the rule 80."

You might as well put 83 with it.

MR. XJDALIX: I see. All right.

MR. SITE: How long is the Chairman going to keep us here?

Shall we adjourn, or must we just walk outt

THE Cl IkfAN: The Chairman thinks this is a very good

time.

MR. Xý ALIst We have the man up to conviotion, and now we

leave him.

MR. 1M L1J-: What time will we adjourn to?

TER CEAIRMAq- 7:30.

i(ersupon, at 5:50 p. m., the meeting reoessed until

end 7:30 m. i., of the same day.)
Darrow.
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Tbe Chgirmna. You said that in your State the Legislature

told the ourt what to do.

Mr. Sessongood. That is true.

The Caii•man. Iese it is the Supreme Court telling the

District Court what to do.

Mr. Mudalie. It does not make any difference, I do not

think.

Xr. Sasongood. There is a differnoe, to the extent
I

that one jig by state statute and one is the Supreme Court

telling thip lower court what to do.

Xr. K 4*le. You have the rules# and they ar simply

equivalent to the &at of the legislature. It does not matter

who makes the rule.

0Mr. aeasongood. Wellp I move to strike it, and take the

opinion vt oh has been expressed.

Mr. ledalie. I second the motion. The motion is to strike

the last sentence.

The (irmazn. Are there any remarksT

Mr. |easongood. The chairman has some doubt, I judge.

The bhairman. No. I am trying to figur out whether

this is one of our own creation or one of the Supreme Court

rules.

0r. Roltsoff. That is one of our owv.

The Z-hairman. Are there any remarks on the motion?

If n~ot, all those in favor say "aye."O Opposed, Mno."

The motion is carried.

Now, may we go on to Rule 100? 1 do not seem to have any.

Mr. Eoltsoff. We do not have any.

The Chairman. Rule 101. We are making progress.



668

3bb

Mr. I ltsoff. This relates to removal, and I would like

to discuss first alternate rule lO1, the adoption of which 1

would suggest.

The Ct~irmwn. We will turn to alternate rule lo1.

Kr. Ultsoff. The first part, down to line 10, is prac-

tioally the sam except for purely stylistic chang•eS

The existing statute provides a hearing before a commis-

sioner or ýhe district court, and upon the finding that there

is reasonable cause, an issuance of a Warrant for his removal.

The list two sentences, beginning on line 10, are not now

contained in any statute or rule. They deal with the question

as to how uich must be established in order to justify a

removal.

0 There is a lot of divergence, both in practice and

reported cases -- in fact, considerable confusion -- as to the

extent to which the Government must make out a prima facie case

and the extent to which the defendant may go into the merits

of the oase. In fact# there are some districts where the

defendant is allowed to offer evidence in proof of innocence,

which enables the judge of another district practically to

review the action of the grand jury in finding an indictment,

although ýhe judge of the district in which the grand jury sat

O could not do that.

So in those two sentences we propose this rule,that if

the rexoval is based on an indictment, a certified oolyof the

indietment should be oonclusive proof of reasonable cause.

Of ourse, proof of identity would also have to be added.

In he second of the two sentences I suggest that if the

removal s bamsed on a complaint or information -- in other
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prosecution.

Mr. -'e dalie. Why don't we say that?

Mr. Ho ltzoff. The alternate rule.

;Ir. Medalle. I am looking at the alternate rale.

Mr. Holtzoff. "These rules apply to criminal proceedings

removed" -

Mr. M dalie. We say that. We do nob say anything about

the state :overnnent. We do rnot have any busln,4as to.

It is all right. My suggestion was wrong.

Mr. Lorgsdorf. What is the need of the last sAntence:

"Repleading is rot necessary"? What occasion is there for

repleading

Mr. H{)ltzoff. Suppose the indictment was drawn ir,

accordance with the provisions of the state law. We say that

the federal procedure shall apply after removal, in order to

prevent s ne judge or lawyer from thinking that you have to

find a new indictment in accordance with the federal court.

This provision was put in for that reason, There is a similar

provision in the civil rules.

Mr. Lrngsdorf. There is a place for it in the civil rules.

Why don't you say, "Reindictment is rot necessary"?

Mr. Ooltzoff. It may be"reinformation."

Mr. T.ongsdorf. And "reaccusation."

Mr. ledalie. It is not necessary.

Mr. IonGsdorf. I wonder if that has any utility?

Mr. Nedalie. If there has been an indictment, there would

rot be a new in.1ictment in the federal court.

Mr. Longsdorf. We would not remove --

The Ohairman. Could you cover it by saying, "after
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removal, but no new accusation is necessary"?

Mr. Holtzoff. I think perhaps that would be an improvement:

"but no new accusation is necessary."

Well, suppose the defendant had pleaded. Would he have

to repleadr¶

The Ctairman. Would he plead before removal?

Mr. H ltzoff. He would not ordinarily.

Mr. M dalie. Thy do you need thatV

Mr. Lc r•sdorf. Just a minute, until I look at that

statute. think that will answer the question.

Mr. Hcltsoff. The statute does not cover this particular

thought.

Mr. Longsdorfo What is the time for removal in these

cifmiral a sesa?

Mr. Tolman. Any time tefore trial.

Mr. Longsdorf. Any time before trial? Can the defendant

be removed before he leaves?

Mr. Holtzoff. Ordinarily they are removed right away,

but they w~uld have the right to remove after a plea.

Mr. Lngsdorf. If he is removed after a plea the issues

are all mare up and there is ro occasion for repleading.

The C*airman. "Repleading" leads one to think that you

are addres Ing it to the plea.

Mr. •oltzoff. Yes, you are right.

The Chairman. "No new accusation is necessary." I think

that is better.

Mr. Boltzoff. I think that is better.

I move the adoption of alternate rule 102 as amended In

accordane with the Chairman's suggestion.



The Chairman, All these In favor Say *Ayo.W Opposed#

'Io,' The notion Is eartsed.

Rule 3

Lo Eraltzoff., That rule relates to what Is technioally

known as rndition ow Interstate extradition and wo IAd be

applieable in the Distriot of Colmabila and the terwrltoirie.s

because tbose jurisdletion* are called upon to surrender

fugitives io the states.

ft, N dall.. Here Is what I do not understand. I think

the Pi'ncil 1. is aol right, but why do you limit the activity

to the ohi f justioc of the district court? $upprse he Is

usik. why does he have tobe theoe?

Mr. Holt~soff. Thoro Is a prov•sion in the last sentence

: that an asscelate justiee nay have authority.

tr, Nd alle. Why can't any Judge have that?

Jlr. K ltsoff* This Is the existing provision of the

District a Colmabia Code# It has boon Ina xistence for pyars,

and the *of Justices In Interstato extradition eases, &*ts

as the gov ruor of the state,

3 Nw. Lngsdorf# Do we want this in the criminal rules?

Isn't this a political procedure?

Xro Holtsoff. No* That is quite a judicial procedure.

Er#, tOngdorf. If the goverwor of thse state had to do

with itt It would not be.

f•r Moltsoff, He Issuos a warsant and he conducts a

hearing

Up C lueek o I think it Is part of the erminal procedur•e

Er, JItseof. I think It Is, and It is In the JudIoIal

soetions of the District of Columbia Criminal Code.

_____________________________________________
'I __ _____ ____
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Now, (b) embodies the existing statutory provisions in

reference to the surrender of fugitives by territories to the

states and to other territories.

Mr, Glueck. You say that in just the way the existing

0statute is Mr. Holtzoff?

Mr. H1Itzoff. Yes. I made some stylistic charges and

? have gotter away from some obsolescent language, but substantively

the provisicnis the same.

I move the adoption of rule 103.

The C •irman • Are there any remarks?

All th~ose in favor say "Aye." Opposed, "Yo." The motion

is carried

Mr, S3asongood. I will vote for it, if you thirnk it is

necessary o have something. If it is in the statute, as you

say, you dD not need to say anything.

Mr. Hfiltsoff. These rules will supersede the statutes.

The CMirman. The statutes will probably be repealed.

The idea is to get the whole body of procedural law in one

spot.

••r 7ongsdorf, Is this going to take out of federal

statutes c•nly those interstate rendition rules which apply to

these particular courts?

Mr. 1oltzoff. Yes.

Mr. I1ongsdorf. You are not going to venture into inter-

state rendition at all?

Mr. foltzoff. Absolutely not, because that is not a

matter that is part of the federal judiciary.

Mr. ongsdorf. I may say that that was in our book, but

I never umderstood why Mr. Nichols put it in.
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The Chairman. Rule 104.

Mr. Holtzoff. Rule 104 is the third and last phase of

extraditior, namely, extradition from the United States to

foreign co ntries.

0 Now, ertain phases of extradition are Executive and are

carried on by the State Department. No attempt is made to

embody thal in this draft.

Mr. Medalle. You perpetuate the horror, as appears on

lines 19 to 20: "Commit the person so charged to the custody

of the Uni ed States Marshal, pending the final disposition of

the matter by the Secretary of State."

He cannot get bail. It is a very bad business.

Mr. HUltzoff. Read on, beginning on line 21: "If the

person so ommitted is not delivered and conveyed" --

Mr. Medalls. After staying in the jug for two months?

Oh, no. If a person happens to have a fight with the political

authority of a foreign country and they want to make it dis-

agreeable for him and charge him with something -- it may be a

political offense; it may not -- the fact remains that the

person stays in jail under the existing extradition rules,

without bail --

Mr. Holtzoff. Until the State Department --

Mr. Pedalie. Yes. That is a long, long time. I think

people oupht to get bail, and that has been one of the outrages

of our •x radition laws.

Mr. 1oltzoff. My understanding is that it is international

practice n all countries not to grant bail in extradition

cases, be muse of the duty that one government owes to

another.



102. 
675

lOin

Mr. Medalle. That is right. Hitler doesn't like you, or

Mussolini doesn't like you, and that settles it -- or, if you

wish, Stalii doesn't like you., I don't care who you put in.

M~r. Ho tzoff. These are used for the extradition of

crimnirals, iuch as bank robbers --

Mr. Meslie. There is no reeson why there should be a

distinction b'tween a bank robber, or someonA charged with that

offense, and the president of a bank who was wanted for some-

thing. Is there any difference because he is French or Russian

or Turkish than because he remains an Englishman?

Mr. H ltzoff. If he becomes a fugitive we answer to the

other gove nment, whereas if he is indicted in this country, it

is under our laws --

Mr. Medalie. If a man is here--

Mr. Holtsoff. I should hate to act on this certainly

without the acquiesence of the State Department, because we

would be treading on international relations.

Mr. M dalie. You embarrass the State Department bysa sking

the State epartment if it would agree to bail.

Mr. H ltzoff. I would have no hesitancy about asking the

State Department.

Mr. Madalle. I move that there be added at line 20:

"except th t he may be admitted to bail in accordance with the

usual practice in other motions."

Mr. H ltzoff. Because this involves foreign relations, I

do not think we ought to adopt this motion -- certainly not

without consulting the State Department.

Mr. Medalie. I would not consult the State Department,

because y7 cannot get any action out of the State Department
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MP. Mltsoff. I will get a response --

N'. Xdalio. You will got a response, buý not the k)d of

response w4 want.

The Mwiwusna. Off the reasoisMr. Reporter.

?There was a dieeussion off the reco•ds after which

Uvp. N4akU.. This is an act of the legislature. If this

It an aet of the legislat1ie, you know perfeotly rell that the

Conp•ae c n ove"wie the State Depewtment, and I do not thtak

;I that the a nities between the State Department and the other

department have any applieation to this work.

Er *. Itseoff. QeAV66 would not override the &tat*

Department In a matter of this kind If the State Department

made ow entation8 on a point just as this.

MP. 0 dalie. You mean, lenerafly speaking, about Chinoeo,

7apanso, nglab,, n, #Malryans, and !urks?

Up*. R ittsef. I am talkinrg about matters not Involving

great puta). • Interest.

M.la n. It is time they did.

Mr. Itooff. If there is any question about the deemtr-

bility of he provision as it now exists, I would like an

opportunit: Itf it Is agreeable to the eomilttee, to consult

iý!with the S to Department and got their reaction* because I do

:not think w ought to Insert a provision for bail which would

shang a p aotiee that has existed in ftreign extradition oases

uinoeo our tovornmont was established and It afftote foreign

relatlons. X w uld not want to see

11r. MN alie. You mean tbhy started it in 1789? ThIs Code
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makes 1789 ook silly.

Mr. Ho tzoff. We ought to consult the State Department as

a matter of courtesy. They do not have to follow it. They may

say, "Te do not care one way or the other."

Mr. Me falie. Let them tell us after we pass the rule.

The Chairman. I do not think it is wise to ask them.

Mr. Glaeck. I think we ought to bear the argument.

Mr. Dean. You won't hear the argument. You will hear

"Yes" or "Io."

Mr. Glueck. We will know where we stand then.

Mr. Holtzoff. I would like to ask the State Department.

I would rather see the provision stand in its present

form, but f there is any thought about inserting a provision

as to bail I do think we should consult the State Department.

Mr. V dalie. Let us take a simple example. An American

swindler gets bail pending his extradition, but if he is a

Frenchman -

Mr. Holtzoff. An American swindler in Englard does not

get bail while we are asking for extradition. An American

swindler 1I Canada does not get bail.

Mr. Modalie. It is about time we did start a new pattern.

Mr. Sasongood. We are only talking about 60 days.

Mr. M~dalie, It is a long, long time, if you are doing 60

days.

The C irman. Especially in Weashington in the summertime.

Mr. G0ueck. We have plenty of Americans now in jail for

6o days.

Kr. Medalie. I press my motion, Mr. Chairnan.

Mr. Longsdorf. Mr. Chairman, I simply want to say that I
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think that this Is so entangled with political questions that

we ought tc leave it out entirely. I think Congress has to do

with the jcb, not we.

Mr. Holtsoff. We are the agents of Congress.

4Mr. Longsdorf. We are, for limited purposes.

The Cairman. The motion is made and seconded.

If th re are no further remarks, all in favor of the

motion say "Aye., Opposed, "No."

The Chair is in doubt.

All in favor make a show of hands. All those opposed' It

is seven to four.

Mr. Glueck. I want to record, however, that I am wholly

in sympathy with the comment of Mr. Medalle. That I object to

is passing it without exploring It with the State Department.

Mr. M dalle. I move that the State Department be asked

for its opinion and that further action on this particular

provision be held in abeyance.

Mr. Glueck. I second the motion.

The Chairman. All in favor say "Aye." Opposed, "Io."

The motion is carried.

That brings us to rule 105.

Mr. Holtzoff. Rule 105 ban to do with search warrants.

This, with some stylistic changes of language, embodies the

present sa atutory provislons on search warrants.

There is some slight change, and that is (b), in line 19.

The present law requires the s~arch warrant particularly to

describe the property and place to be searched, I am changing

that to " dentifying the property and the place to be searched."

Mr. Teealle. What line?
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Mr. Holtzoff. Line 19.

The reason for the change is this. The reporter called

atterption to a case in which the District Court vacated a

search war ant that suppressed evidence obtained by its means

4because th search warrant described the house by an old

number, w oh had been changed, and although everybody knew

what premises were intended, the Court held that that was not

a sufficie t description, because it did not particularly

describe i

Mr. Mdalie. That was during prohibition days.

Mr. Hltzoff. No; recently.

Mr. Mdalie. Recently?

Mr. H~,)tzoff. Yes.

Mr. M dalle. What a hangovert

Mr. HFIltzoff. Exactly. That is why I suggested changing

5 the languag e to "identify."

Mr. M dalle. Fine.

Mr. H~ltzoff. Aside from that, the rest of this is all

in the present statutes.

Mr. Medalie. I want to ask one question there with

reference to lines 27 to 31, regarding daytime and nighttime.

Mr. Hoitioff. This is the substance of the present

statute -- that a search warrant may be served only in the

daytime unless the issuing officer endorses that it may be

served at any time of the day or night, and he may put such an

endorsement on only if it positively appears that the property

to be sear ched for is on the person or in the place to be

searched.

if tb affidavits are made on information and belief, then
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the search warrant may be executed only for the daytime.

Mr. Me alie. This means, then, if it is itinerary

property, n t on a person?

Mr. Roltzoff. Suppose a premise Is to be searched, and

they are not positive that the property is there. The premise

is to be searched only in the daytime.

Mr. M dalie, You mean that this property shows up only at

certain hours and in a particular place?

Mr. Hcltzoff. No. Under existing law, which this rule

continues, If you have a search warrart to search certain

premises for certain property listed in the s3arch warrant, you

may execute that search warrant only in the daytime, unless

there is a affirmative direction on the warrant made by the

4 commissioner or judge issuing the warrant that the warrant may

be executed at any tire of the day or night.

Mr. Medalle. I am talking about what the affidavit states.

Mr. Holtzoff. Such a direction may be made, however, only

if the affidavits positively show that the property to be

searched is to be located in the premises that are to be

searched. If the proof is n otpositivO, but still sufficient

to jiztif• the issuance of a search warrant, the search warrant

may not be executed in the nighttime.

Mr. hedalie. I wish you would tell me the difference

between ore that positively states that the article to be

searched ýor is on the property and ore that sufficiently

establish s that it is.

fri oltzoff* If your affidevit establishes a probable

cause to lieve that the contrabard to be sparched for is on

the premi es, that is sufficient for the search warrant to be
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issued for ýhe daytime. That is not established positively,

and therefoe it is not to be issued for the nighttime.

Mr. Me alie. What is the difference? Is that a genuine

diffe rý nce?

0 Mr. Holtzoff. Yes, and it is the existing law, and it

always has been the existing law.

Mr. MVdalie. But is it a genuine difference?

Mr. Holtzoff. Yes.

The COair-an. The difference between "may be" and "is."

Mr. Madalie. If it is "may be," it should not have a

search warrant.

Mr. H ltsoff. Oh, yes. You can have a warrant for arrest

on a reasonable ground to believe, and you can have a search

warrant on a reasonable ground to believe.

Mr. M dalie. If you can have a warrant that deprives a

person of ais liberty on that ground, then you ought to have a

search warrant on that ground.

Mr. Holtzoff. Yes.

Mr. dalie. You can execute a warrant a t any time of the

day or night that will deprive a person of his liberty, but

you are more solicitous about property.

Mr. Poltroff. I think that there is a good deal in what

you say, that a search warrant should be permitted to be

executed at any time of day or night. It is the sort of

chan;e wh ch would cuse an antagonism on the part of those --

Mr. Medalie. I thirk it would create more of an antagonism

by not explaining what you mean by "unless the affidavits are

positive. A daytiie search if not positive; a nighttime

search if positive."
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6 Mr. Holtzoff. If you can oonvince them that you are

continuing rule of law that has been in existence for a

century --

Mr. G01eck. Is there any reason for having this beyond

0that distinction?

Mr. H ltzoff. Yes.

Mr. Glueck. Is it because when you are positive you go

directly to the place without causing disturbance and trouble?

Mr. H ltzoff. No,

Mr. G ueck. What is it?

Mr. H0ltroff. Of course, a search in the nighttime is

naturally rauch more distressing than a search in the daytime,

and you ought not to be permitted to cause that additional

disturbance unless you are absolutely certain that the

property is to be found on the premises.

Mr. Glueck. That is what I said.

Mr. Dssion. Isn't it because of the urgency of making

the search?

The 9hairman. That is undoubtedly the rationale of the

thing.

Mr. tession. It seems to me that you should not make a

search at r•ight unless there is a reason to be in a hurry. If

there is a reason to be in a hurry, it might be all right. I

do not se3 that being positive about the placehas anything to

do with *Oether you are in a hurry or not.

Mr. ¶oltzoff. I thirk this is one of those things where

it pays t adhere to the law that has been in e xistonce --

Mr. ssion. Our function is not to e=tinue existing

law. Thatis not our furetion?
lsw.
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Mr. Holtzoff. It is mt our function, but I say this is

one of those things where that should be taken into considera-

tion.

Mr. Medalie. Who gets excited about the service of

search warx Iants at night?

Mr. Holtzoff. The Civil Liberties Union.

The C irman. I think Mr. Holtzoff will back me up on

this. The majority of the Ju]diciary Committee of the house

will get w idly excited over a thing like this.

Mr. Mdalie. Well, if you put it on the ground that that

does not make a distinction without a difference, I am willing

to go alon , but you are making a distinction without a

difference the difference being between probable cause and

positive c use.

The C irman. For a very obvious purpose. That

language, when you rationalize it, is to discourage searches

at night. They apparently could not think of any language

which would say, "Don't search at rnight unless it is terribly

important."

Mr. Medalie. I can think of langaeie.

The Chairman. So this is apparently the accepted

formula.

Mr. Medalie. r!e can get a better fornula that will

satisfy our consciences and our minds by saying that "no

search warrant shall be executed in the nighttime unless a

special direction therefor is made upon special circumstances

shown."

Mr. Aoltzoff. That would give the issuing officer broader

authority than he has under existing law to permit searches at
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night.

Mr. Me alie. No. The difference between "probable cause"

and "posit. e" means nothing.

Mr. H jtzoff. That language would convey such an impres-

sion.

The Ckairman. I have not been in favor of considerable

delay and agument on a number of changes that we have made.

I think I re or less move faster than most of you on some of

these thin s, but this is one thing with regard to which I can

see wisdom in getting legislative consent.

Mr. !A dalle. Let me put it in the form of a motion.

I move that the sentence running from line 27 to 31 be

deleted and that in place thereof there be inserted a provision

that the warrant shall be served in the daytimne urless it

contain a direction for service in the nighttime, which shall

not be mado unless the affidavits or depositions establish

some speci I circumstance requiring that provision.

Mr. Hiltzoff. I hope the motion will not prevail.

Mr. M aalie. I know that.

The C irman. Is the motion seconded?

Mr. Dession. I will second that.

Mr. Longsdorf. Before ve go to the motion, I would like

to make this as a suggestion. This statute on search warrants

is compara ively recent, 1917, and, by its own terms, applies

only to search warrants authorized by this chapter. It is

section 611 of Title 18, and in the concluding section it says:

"1:othing contained in these sections of this title

shall be held to repeal or impair any existing provisions

of 1 7 relating to search and the issue of search warrants."
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7 Now, w at are those other provisions of law? I think we

should reserve consideration of this until we have time to

look into t em and find out what they are. I do not know what

is lurkinZ around in those. I hunted for them. I know there

are a whole lot of searches under the provisL3ns of the statute,

but I have not had time to look into all of themn. Thero is a

multitude f them.

I would be a little afraid of venturing into that subject

on the basa s of this comparatively recent statute. There must

have been lot of search warrants before this statute was

passed in .917.

Mr. Holtzoff. But this languagae was not new in the 1917

statute.

V.•r. Lngsdorf. Oh, no. There are plenty of cases which

hold that ýhis is an attempt to codify the common law of

search warrants. I will concede that.

Nrr. F•tzoff. Do yoli want to put the question, .r. Chairman?

The Caairmar. All those in favor of Ir. Medalie's motion

say "Aye."' Opposed, "llo."

The C~hair is ini doubt. All in favor make a show of hands.

Five. Opiosed, six. The motion is lost.

Yr. koltzoff. iNow, I move we adopt rule 105 as it now

stands .

Mr. WcClellan. 6econded.

The bhairianr. All those in favor of the motion say "Aye."

Opposed, INo.1 The motion is carried.

MAr. Dessior. May I ask one question before we leave,

r. Rep er? VChy is the is.3uance of search warr'ants limited

to articlýs used in committing felmnies, in secti2t1 (a)? I
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realize that most of your federal crimes are telonies, but is

there any reason for that liwItatioL?

Mri. EdItsoff. There is this reason and only this repson:

The existing search wý;rrant contains that. It contains no

provision or searching for property used in the commission of

a misdemeanor.

Mr. D4ession. I know that.

Mr. HRlt zioff . Ard in drafting that --

Yr. Iessior. I know that that was the old statute, but

the fact remains that ir all state practice that I know of you

have ro sueh limitation, and I see no reason to write it in

unless there is a reason for it other than historical.

Mr. H ltzoff. The reason is one of sentiment. People are

very touchy on the subject of search warrants. I thought that

it would b very unwise policy to extend the scope of search

warrants, specially in the light of certain sentiments in

certain qu rters.

Mr. Dssion. You have no limitation on searches without

a warrant. They are apt to be more abusive than searches with

a warrant.

Mr. Holtzoff. The law does not permit searches without a

warrant except as an incident of arrest and in the presence of

the arrest d person.

Mr. Dession. Are you sure of that?

Mr. H ltzoff. Oh, yes. I have lectured on the subject of

search and seisure in the Department.

Mr. D an. You know how broad that "search incident to

arrest" is

Mr. H Itsoff. I know.
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11r. Dean. You walk in the door. You want the man. You

go through every room in the house and upstairs, too. It is

the sort of thing that calls for a search warrant, if anything

Av~r did.

Mr. Hcltzoff. The point is that the traditional rule of

law perm.ts that search without a search warrant, but I do not

believe it is good policy for us to carry it further and extend

the scope of the law of search and seizure.

Mr. Dean. If you have ground to arrest the man without a

warrant, you could do everything at the time of the arrest that

you could do with a search warrant.

Mr. Hcltzoff. In his presence and at the time of the

arrest.

Mr. P an. You can haul him upstairs and you can go through

tha house and take out every dresser drawer.

Mr. Holtzoff. I can see a very good, logical argument

in favor o Mr. Dession's suggestion to extending it to all

searches and seizures* As a matter of policy, I am opposed to

doing it.

Mr. Dowsion. Vbat is the policy? We are not opposed to

obtaining evidence of crime in a proper fashion?

Mr. H( ltzoff. By "policy" I mean so far as getting these

rules adopted. I think `f we make the law of search and seizure

any more s ringent and any more extensive than it now is, we

will creat: objection to these rules.

Mr. D3saion. I am very sensitive to that problem, and

wherever I felt that we were writing in something that I felt

would hampcr the objectives of the rules, I would not go along

with that, but I still have the feeling that some of these
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historical accidents are not as popular as we may think.

The Chairman. What would the misdemeanors cover? They

would be t e other class. Would they cover migratory birds and

things lik that?

0 Mr. D ssion. I am not prepared to submit a list.

The C airman. Isn't the difficulty with the classification

of crimes?

Mr. Dean. Yes, it is.

The C iarman. Some things are callsed misdemeanors that

should be •lassed as felonies.

Mr. H, ltzoff. Any crime punishable by less than a year

and a day In prison is a misdemeanor. In addition to that,

certain very severe offenses, though punishable by long#r terms,

are denominated misdemeanors by statute.

Mr. Medalie. Whnat are we on rnw?

8 Mr. Dession. To save time on this, I do not have before

me a list of all federal misdemeanors.

I will merely move that the question of whether those

crines which are classed as misdemeanors are sufficiently

different or unimportant for our purposes to warrant leaving

? this in t he form as it is. It may be covered by later discus-

sion, if it be advisable.

The Chairman. We will consider the motion passed.

May I ask a question? I think it is connected with that

point .

I would like to ask Mr. Holtzoff, speaking about section

612 of Tit la 16 of the statute, What would be the effect of our

passing a rule like 105 (a), which just takes what might be

called thi headlines from a statute? Will the rule then be
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considered as supplementing the statute or wovold there b- any

possibilit of its being subject later to repealing it?

*For imstance, on the point that Mr. Dession is making, you

have the t p line, "When the property was used as the means of

committing a felony."

The sa atute goes on to clarify that: "In which case it

may be taken on the warrant from any house or any other place

in which it is concealed, or from the possession of the person

by whom it was used in the commission of the offense, or from

any person in whose possession it may be."

Mr. HDltzoff. I studied that language. A lit of it in

repetitious. So far as the substance of the meaning is con-

cerned, everything that is in the statute is carried irto rule

105, but tie language is condensed and made more succinct.

Mr. Robinson. I hope you are right.

Mr, Holtzoff. I will be very Sled to have you check

Mr. obinson. Those words I have just read I think go a

little further than what you go in this section.

Mr. Boltzoff. I do not think they do.

Mr. Robinson. As a general proposition, what is the

relationship between our rule and a statute where the rule

covers what might be considered some of the essential portions

of the statute? Are the remaining essential pcrtions of the

statute st ill in effect?

Mr. 1oltzoff. I think not. I think that if we cover a

topic by rule, that rule would supersede the statute or the

aame subject, even though the statute is more complete and

more detalled.

Mr. Iobinson. I rather think that that is true.
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The Chkirman. Do you move for a repealer of these various

statutes?

71r. 11clt;off. They never did that in the civil rules.

Mr. Dean. I think the Reporter bas raised a pretty funda-

4mental question, particularly when we repeal in part and it is

rot clea- as to whether we have repealed the whole of the

statute. r ouldn't it be wise to corsider whether we should

have a spe ial section specifically repealing or whether we

should cover it in footnotes, saying that it is regarded by the

committee that such and such a sectiorn is considered repealed?

Mr. H ltzoff. I wouild rather see it down in the footnotes

Mr. D an. If we do not do it rather specifically, I

thirk there will be some question as to whether the statute

has been repealed.

Mr. oltzoff. There has been no trouble of that sort

with respect to the civil rules, although the same situation

exists there.

The Chairman. Rule 106.

Mr. Holtzoff. Rule 106 covers motions to quash search

warrants rnd suppress evidence.

The first part is substantially, with some condensation

and stylistic changes, the existing statute on the subject.

The atter part codifies and, I hooe, clarifies the

existing ractice on the question of motions to suppress evi-

dance. I think that there is no change in the law or the

existing •ractice in any part of this rule.

Mr. 4edalle. You have one difficulty in language.

Mr. ioltzoff. I bep pardon?

Mr. 4edalie. You have a difficulty of language.
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Mr. Holtzoff. That is always open to imiprovement.

Mr. M1dalie. Talking about persons making motions where

the property was seized pursuant to warrant, in line 11:

"Such person" -- that is, a person whose property was seized

pursuant to a warrant -- "may also move to suppress evidence

and for rei urn of the property seized, on the ground that such

warrant wai served illegally or that the property was illegally

s4ized without any search warrant issued therefor."

Now, hat has two implications. One is that under a

warrant -- acting under a warrant -- the officer seized more

property taan was authorized to be seized by the warrant, The

9 other is taat without any warrant at all the officer seized

property,

Mr. L~ngsdorf. And the third is that a third pprson's

property was seized and he is riot the defendant and canrot

suppress the evidence.

Mr. oltzoff. The only person who can move for return of

property illegally seized is the person who is erntitled to the

possession of the property.

Mr. *edalie. Suppose there was no warrant. Let us put

the three together that Mr. Longsdorf and I are talkfng about.

're: a warrant; excess s-izure. Two: a warrant; person not

named. hr ee: no warrant.

Mr. eoltzoff. Well, I think perhaps your criticism of

that sentence is well taken, Mr. Medalie. If we chbnge the

language rom "such person" so as to read that any person from

whom any property has been seized --

Mr. edalle . With or without a warrant.

Mr. 1oltzoff. With or without a warrant, may also move.
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Mr. Medalie. I think those are rights that are to be

protected against unlawful search and seizure.

Mr. B ltzoff. That language would meet your thought?

Mr. Medalie. Yes.

S Mr. HBltzoff. "Any person whose property has been seized,

with or without a warrant."

Mr. Lngsdorf. May move to suppress evidence? Suppose

he is not a defendant?

Mr. Medalie. He might be a defendant.

Mr. L ngsdorf. He might not be.

Mr. Madalie. A warrant may issue against you, as a result

of which I get indicted, and it might be my property and not

yours, or I am indicted because I am seized at a railroad

station where a post office inspector, without a warrant,

either searched or seized off my person.

Mr. Youngquist. I want to ask a question. The rule reads,

"a person against whom a search warrant has been issued." Is

a search warrant necessarily issued against a person?

Mr. Nedalie. It is not. Concerning whose property?

Mr. oungquist. Suppose you know there is contraband

property n a place. Do you not issue a warrant for the search

of that p ace and the seizure of the property without regard

to whose it Is?

Mr. Holtzoff. Yes, I thirk you are right about that.

Mr. Medalie. "A person whose property has been seized

under ool r of a search warrant."

'"A person whose property has been seized under color

of a search warrant"

would cov r the first two of the situations that I mentioned.
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Mr. Yoargquist. I was directing myself more particularly

to the pro riety of the phraseology that we have in the section.

Mr. Holt zoff. In the light of the remarks that have been

made, I am of the opinion that this phraseology should be
to re-

modified, and I will be very glad to have an opportunity/phrase

this, and perhaps we could adopt it now, subject to being

rephrased n matters of style.

Mr. Longsdorf. Mr. Chairman, may I make a suggestion to

Mr. Eoltzo 'f that might simplify it?

The Ca irman. Certainly.

Mr. Longsdorf. Why not transpose this second half, which

I find no fault with outside of that "such person," over into

a rule designed to cover all phases of motions to suppress

evidence? They may reach into other things than search

warrants.

Mr. (lueck. I have that in mind, too, Mr. Chairman.

What about wire tapping, for instance?

Mr. Roltzoff. I do not think we had better deal with wire

tapping.

Mr. Longsdorf. That is another thing, but there are other

ways of oý taining property than by illegal search warrants.

Why not pit them all together.

Mr. Robinson. Perhaps in our chapter on proceedings

preparatory to trial, such as motions, pleas, and so forth.

Mr. Longsdorf. Yes.

Mr. Medalie. May I suggest that we ought not to a~nsider

that now until we get the principles settled, and then ask for

the tran position?

Mr. Longsdorf. That is agreeable.
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Mr. M•dalie. May I then make a motion?

The C irman. Yes.

Mr. M4dalie. I move that the language in lines 11 to 14

in rule 14O be substituted by the following:

0'A person whose property has been seized under color

of a search warrant, or a person whoad property bas been

seized without authority of a search warrant, may move

for t e suppression of the evidence and move for the

returr of the property seized."

Mr. Robinson. Such as returning property obtained inci-

dent to arr~est?

Mr. Me alie. Yes. You make the motio on the basis of

your simple constitutional principles, which we are rot attempt-

ing to define here; but a person from whom property has been

seized, eit~xer on his person or in his home, has certain rights.

That involves a lit of complications, which we do not decide.

0
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cyl 10 Xr. I ltSoff. I think that is all right.
Nr. •ellan. Suppose A is indicted and B's property is

seied under a so#&?hwarrant. Uas A any right to have that

evidence sl•pproesod?

Mr. Y*unmquist. No.

Nr. NM1dali. Suppose he is a defendant.

Mr. XcLel3an. Suppose he in not a defendant. Read your

langage.

Xr. Medalle. We can add scomthing there to make sure it

applies on4y to persons w•o are the subject of criminal prose-

oution.

Mr. 1o•tsoff. Noj whoever has the right to the possession

of the proprty.

xr. 'Yoaiugmst. You have got to divide then into tvo

classes. *he man who has the right to the return of the

property on the one hand may or may not be the same as the

person in tl. other class, the man who has the right to suppress

the evidenoe. Isn't that your idea?

Mr. Xcollan. Yes, but that didnot make that distinction.

Mr. Des sion. Under the e*isting practice only a person

with intere t in the property has a standing to make such a

notionj ion t that true?

O0 Mr. loftsoff-. Yes.

Mr. 1o4alie. Nr. Longsdorf has made a good suggestion.

The languag. would road:

*A person whose property has been seized under color

of a se rchmarrants or a person whose property has been

seised ithout authority of a search varrant, may move for

the rot of the property, andpif he be a defendant,, for
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the suppression of the evidenoo."

Mr. Younnquist. What about a defendant to whom the

property does not belong? (Ami he move to suppress?

Mr. I ltioff. No, because hUs riohts have not been invaded.

Mr. "dalie. This says *a person whose property has been

seized," atd the only one Who can move for the suppression of

evidenoe i & defondant if it is his property.

Xr. I ltSoff. I think I would like an opportunity to

recast thin rule,, In the light of the observations that have

been made In the last few minutes.

-r. Lcqgsdorf. I move that the consideration of this

seotion be reserved for redrafting by the reporter, with the

assistance of Mr. Holtsoff.

the Cb •rman. You have hoard the motion --

Mr. Nodallo. And that I be consulted.

Mr. Koltsoff. We will be glad to have you.

Mr. L adorf. Yes; add that to the motion.

The izUan. All those in favor of that motion say "aye."
Opposed,, "nAn it aeeme to be unanimously oaarred.

Mr. Dean I would like to make one suggestion in connec-

tion with tat recasting. Whereas one of the grounds you

specify is h;lat the warrant is insufficient on its face. does

that cover situation whom the officer who makes the seizure

is excoeed the authority granted by the search warrant? I do

not think it covers that situation.

Mr. Nol toff. Well, line 12 oovers the contingency that

You have in mind: "on the ground that such warrant was served

illegally."
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Mr. N d•a1i. If y7u clarify that, I can go to sleep.

Mr. I ltsoff. Tben, I move# subject to that clarification,

that Rule OT be adopted.

Mr. Yriuugulst. Just a moment. Can a corporation be

guilty of ýontempt?

Mr. Ieltsoff. I believe so.

Mr. Lcagsdorf. It aa be guilty of disobedient contempt.

Mr. Nt0Le1azz. The corporation itself may be guilty.

The C•1aiman. A corporation may be guilty and punished by

fine.

Mr. IcRltxoff. That is the present statute.

Mr. Lcngsdorf. May I ask a question for information? I

do not knoý. Is it possible, in the case of disobedient

oontemptsoor a court In any way to combine a civil enforcing

contempt pz0oeedig with a criminal punitive contempt proceeding?
I

The Cairman. It cannot be done at common law.

Mr. L¢ sdorf. I know it cannot be done at common law.

Mr. K ltsoff. Ordinarily coercive measures are used for

civil contemt*.

Mr. XeN lio. Also in criminal contempt*. If you will

allow nm, I will give you an example of it. At the end of

1932 I was ttapting to prosecute for violation of our

Federal la with respect to elections. I attempted to get the

basic inormtion. That is, I subpoenaed the ohairman of the

Nov York City Board of Elections to produce certain election

books.

I happnd*, incidentally, to be a very good friend of that

persons, bt he was advised by the powers that be that we had

no author1it to do so. Ie was brought before the grand jury
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is the same as this rule.

Mr. Wechsler. The statuteas I recollect it -- and I speak

with diffidence -- does not distinguish at this phase between

civil and eciminal contempt.

Mr. No tscff. No, but th-s particular statute relates

only to criuinal contempt -- that is, the criminal contempt

statute vhi-h permits proceedings to be instituted by a private

party as e 1 as by the United States Attorney.

Mr. Ve~hsler. Well, I am not impressed by the fact that

the statute may so provide, even if It does, because I still

think we hare the power to change it and might well consider

changing iti

Mr. Xoo.toff. Oh, no doubt.

Mr. Ye4hsler. At any rate, I should not want to vote to

approve this without considering that.

r. Medalie. By the iry, there is another thing that I

think we ought to consider. One of the nost important cases

on criminal contempt is the case of a person who gave evasive

answers befc re a grand Jury and was punished for contempt.

Mr. Rotbinson. The Finkle case.

Mr. Neo lie. No; another one that happened in my time.

I cannot think of the name.

There tie court proceeded on an infornal oral presentment

in open courý before the grand jury. Afterwards, of course,

the defendant had an opportunity to be heard and present wit-

nesses; but here, instead of being able to proceed and dispose

of it suwnar ly, it would have been necessary for me, under this

rule, to hayv filed an information.

Mr. Hol Zoff. I think so.
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Mr. K dalie. Of course, that would have taken another day

and the preparation of a great amount of material. What we did

was that t e grand jury came to the courtroom, with the United

States and the witness, and then a statement was made by the

0United ftatos Attorney in behalf of the grand jurys "The grand

Jury wishes to present Mr. So-and-Bo for contempt for giving

evasive answers as follows,' and then I called the stenographer

of the granr Jury to read the testimony.

If I hkd to draw it aceording to this, I would have lost

a day or t4ý or three.

Mr. ROLtzoff. That is covered by paragraph (a) of this

rule.

Mr. Keoalie. It would not appear clearly that that was a
contempt co•mited in the presence of the court, although I

believe it an.

Mr. oo tsoff. The grand jury is part of the court.

Mr. Lo]gsdorf. The judge does not know it of his own

knowledge.

Mr. Webhxler. Section 387 of Title 28, to which

Kr. Roltxof' referred, applies only in a single type of contempt.

It is one o0 the sections of the Clayton Act, and It applies

only in the case referred to in section 386:

"Namely, the case where there is willful disobedience

of an arder or process where the thing so done is of such

a character as to constitute also criminal offense."

So that It does not apply throughout the whole scope of

criminal co tempt under present law and, as a matter of fact,

applies to a relatively rare case in the field of criminal
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contempt.

I ap reciate the force of the position that the same
procedure may properly apply in other cases as well, but that
involves, it seems to me, weighing of the position taken by

i Judge Hand in the case in the Second Circuit to vhich I

referred.

I myself see great merit in the position taken by the
Second Circuit. I do not think we ought to reject it without

considering it.

Mr. WAite. What is your proposed change?

Mr. W chsler. The substance of the Seeond Circuit is
that when fou are dealing with true contempt the procedure is
either by information filed by the United States Attorney or

0 by affidavit filed by some person specially designated by the

court for the purpose.

Mr. WVaite. it would change this phrase; *by the filing
of an affi4avit of some credible person.*

Mr. Wechsler. Precisely.

Mr. D•an. What is the case?

Mr. Wechsler. I know it is the McCann case. I do not
know wheth.'r it is United States or some other party, but I

can easily give you the citation.

0 Mr. H Ltzoff. I can say this: that in the Department for

years we have been declining applications on the part of

personsinjured by criminal contempts to institute prosecutions

on the gro that theyFan go ahead and institute their own

prosecutions under this statute.

Xr. Lo gsdorf. Mr. Chairman, there is another question I
would like ;o ask, of which I am also ignorant. When a
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general 0 htempt proceeding is instituted upon information for

a contempt which was done in the presence of the Judge and of

which he knows, but which he was disinclined to pursue in a

summary way, what can he do then? Can he proceed on that

information to try the question summarily on his own knowledge

or must he call in vitnesses to tell him what he already known?

Kr. Npitzoff. If he proceeds by information, he has got

to give a ýgeglar trial.

MX'. L~ngsdorf. I think so, and I was reminded of that

question bi reading the Toledo newspaper case, where he seems

to have done Just exactly the other thing. It would have been

sufficient ground for reversal, but it was not the one.

The Q-iairman. Where do we stand on this rule?

Mr. Wehsler. My motion was that it be held for further

consideration, rather than adopted.

Mr. L sdorf. I second the motion.

The Cairman. It has been moved and seconded.

All tlose in favor say "aye." Opposed, "no." The motion

passes.

Nowv what does that mean? That somebody is going to

submit ideos? Are the "porters to do something with it?

Mr. Di)e. I would lilinto make two suggestions: One, that

the McCann case be looked atj and the other, that Mr. Season-

good be co sulted, because he is particularly interested in

that subject, and he had to run out before we reached it.

The C irman. Very good.

Mr. M dalie. Oonsidering subdivision (a), may I make a

suggestion, as a tentative thing, that we amend that to read'

"In the presence of the court or the grand jury"?
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The (hairman. Yes.

Mr. Medalie. I move that after the words "the court" in

line 5 tbeire be inserted * or of the grand Jury.*

The C¶a&Irman. It has been moved and seconded.

0 All those in favor say"Aye." Opposed, "no." The motion

is O&rled

Mr. Yýunguist. It sqsO 'While the court is In session."

Mr. X~ltzoff. Yes. You ought to say, "While the court or

the grand ýury are in session."

Mr. Y mniulst. "while in session."

SMr. 11tltxoff. Sometimes the grand jury is in session and

the ouartiý not.

The Chaairman. Rule 108.

SMr. I ltsoff. This rule relates to habeas corpus.

Althoigh I drafted #,, I have this misgiving about it.

The subjecl of habeas corpus, although It hinges on criminal

proceeding from a practical standpoints is really within the

jurisdiotion of the Civil Rules Cooittees because a habeas

corpus proc eeding is a civil proceeding and the Civil Rules do

refer to habeas corpus. All of them say that, except for pur-

poses of appeal, the old procedue shall contlnue, while appeals

shall be gveorned by the rules governing appeals in civil eases.

So in the comment that I attach to this draft of the rule,

I suggest tat if we want to deal with the subJect at all, we

ought to mate our recommendation to the Civil Rules Comittee.

Mr. Mc 1•ellan. I do not think It Is our Job.

Mr. RoLtsoff. I do not think it is our Job, either. I

drafted it because this was one of the topics that was to be

coveredý
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Mt. Lagsdorf. May I correct ou, or try to do so?

"In *e following proceedings appeals are governed by

these rules but are not applicable otherwise than on appeal

except to 'he extent that the practice in sueh proceedings is

not set forth in statutes of the United States."

Perhaps not all of the procedure in habeas corpus Is set

forth in tle statutes of the United States -- in fact, it is

not all set forth there.

Sr. 1l40tsoff. then, the Oivil Rules simply, in effect,

merely continue the preexisting procedure, whatever that

procedure was.

Mr. Lsngsdorf. I think the habeas corpus rules at the

present time consist of the habeas corpus statutes and the civil

appeal anlis ad any part of the civil prooedure rules which

apply and are not contained in the habeas corpus statute, the

way I read it.

Mr. Xcltsoff. And also such rules of the common law

relating to habeas corpus on points which cover the statutes.

Mt. La nsdorf. For that reason I think we can adopt habeas

corpus rule s without undertaking to amend the rules of civil

procedure. I do not think we ought to try to do it.

lo. I Itsoff. I agree with that.

1 move that we dispense with Rule 108 or any other rule

on the subject of habeas corpus.

Mr. Longsdorf. I second the motion.

Mr. De sion. I would like to suggest this. It may well

be that we heed no change in the existing civil rule, but I

think we sbbuld consider whether the present procedure on

habeas corpjs is satisfactory in all the respects In which that
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procedure is used in connection with criminal proceedings. It

we conclude that it is, no change is needed. If we conclude

that it is not, than I think we should consider what, if any-

thing, we hould do on that.

My a Uestion is to take care of criminal procedure.

Habeas oorpus is used mostly -- not entirely, but mostly --

in connect Lon with criminal procedure, and the fact that it is

not a orial proceeding in theory is historically and

theoretica ly true-, but it is not functionally true.

Nr. Holtsoff. It is also used to a very large extent in

deportation proceedings.

Mr. DNmssion. Nevertheless, it is used more in connection

with orim l oases.

The Chairman. In view of the fact that the Supreme Court

has, Just In the last week or two, referred the Civil Rules to

the Civil Mules Committee, why wouldn't it be a proper thing

to refer this matter to them?

Xr. Dession. We *an, except that we cannot expect them to

worry about criminal procedure.

The Chairman. They said the problem arose, and we felt

it van on •oir side of the house.

Xr. W*ehsler. May it not be relevant to know why the

Civil Rules Committee did nothing about the habeas corpuas rule?

I asked one of the members about it. They felt that the whole

habeas corlda procedure was a pretty sanctum sanctorum affair

and that it would be needless to touch it without a need for it

which did n t exist.

So I de not think we would be referring to them a subJect

Which they 4vezlooked, but, rather, a subject on which they had
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a firm view. Therefore, I do not think we ought to "efer it

to then unless ve had a concrete suggestion to make, and I

knov of no concrete suggestionat least that is embodied here.

Mr. Glueok. Mr. Chairman, I think Mr. Dession's point is
well taken and I van wondering whether it would be proper to

have a lit le survey made as to the actual operation of habeas

corpus so far as impinges on criminal proceedings in the Federal

courts. Is that feasible?

Kr. Dean. Couldn't r. 6ottschall get you up that

material :UL the Department of Justice?

The irman. Could ve not get a memorandum fromeomebody?

Mr. , ltxoff. Oh, yes. I can have aemebody in the

Criminal D)vision get it.

Mr. DeeA. There ars people Who work on it every single

days like |r. Gottschall.

Mr. 01$eok. I think ve ought to have a memorandum on these

headaches that you talk about.

The C airman. The motion is that we request aid through

Mr. Xoltsofr and the Department of Justioe on that.

All t• Dse in favor of themotion say "aye." Opposed, "no."

The motion is carried.

NOV, My We go back to Rule 81, which we held until

0 r. Glueck arrived.

Kr. 1 ,eck. This rule In drafted at the suggestion of
the chai , as the result of some correspondence -

2-2 The C irman. May I ask which is your rale? The one on

pag2 or th one on page 3?

Mr. Gl eek. Page 3, and also a little farther down, on

page 8.
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The Chairsa. It coomenees on page 3.
r. Cluecko Tes. It deals with presenteno. investigation

to be made by probation officers.

The ¶air=M. This is Rule 81, page 3.
Xr. GLueck. There is the question of the scope of this

investigation and whether it should be applied to all offenders
or only certain 0lasses. There is the problem of the pzvoeduap&l
stage at wh~ich It should be made. There is the question of
whether it should be confideantial or not, and several related

problems.

We a4 dealing here essentially with the mannor in which,
to my mindý theory and policy point on the whole in one direc-
tion, but ýortain practical considerations may point in another.

As you will observe on page 3, the way it is drafted is,
first of a4l, that the investigation should be made after a
period of conttinuance and after conviction. Now, it has been
reoomendeo by Xr. Ohappell, who was in charge of probation in
the Office of Administrative Reports, that that investigation

should be made at an earlier stage, beoause of the fact that
several agencies had large territories, and probation officers

cannot got this investigating done in time.

My obj otion to that is, of oourse, that the accused is

presumed to be innocent until proven guilty, and I do not think
it is prope. for probation officers to investigate his home and
his employm nt, and so on, because he my ultimately be acquitted.
I understan that many defendants do not seem to object to that.

Then t are is the question of the scope of this investi-
gation. Thozretically, of course, the investigation should
cover everythla that may perform a twofold purposes First of
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all, aid he judge in imposing Sentence; &Ad, aeoondjy* serve
as a sort of plan of supervision and correction in the case of

those men who are put on probation.

You Vill observe that I have expanded its possible use
0 also to the case of men vho are sentenced as a result of the

court's co ideriAg his investigation reports. I do not thlk
there ought to be a duplication of these investigations, once

by the probation officer and the court and then again by the
investigators attached to the various penal institutions.

Nov, me of the practical difficulties involved is that
a thorougihkng investigation takes time, and certainly In

some regio ks if the convict cannot be released on bail pending

the completion of this investigation, he has to languish in

very bad Jlils that we all know. That is one of the diffioul-
ties ve wm t face if we accept this provision for a oontinuanoe

for a reas nable period in order to make this investigation.

ou will observe also that I provide for the investi-
gation of the prior criminal record in all oases and in such
oases as the court or judge shall designate. I provide for a
thoroughcl social case history going into the make-up and

background of the offender.

That is done because at present, as you all know, there are
not enough robation officers, but it is hoped that ultimately

there will "e enough so that at least the first time a man is
up for sent nas in any court a thoroughgoing investigation into
the klnd of man he is and what makes him tick and vhy he
committed t e offense and the possibilities of hls reformation

and the like may be obtained.

In o to ompensate a person for the time It will take
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to make tiLs X lnV@ti6StiQon I provide that the time shall be

deducted from the ultimate sentence, that a reek or tewo eeks

or even th ree weeks camnot make m&uh difference in the long

run so far as the correctional and penal tre&tment is concerned,
and is a sýrt of rwrd that I believe the accused Is entitled

to.

*r. M llan. Is that whether he is under bail or subject

to confineont?

Mr. G•ueck. No; onlY where he is detained.

Pendell
fls

9pm

0
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Pendell
fols Mr. ueck (continuing). Now, there was another problem
Cinci
1-14-4 2 which was aised in this exchange of correspondence in reference
9p

to the confidential natur, or otherwise of the investigation re-
port. There are many reasons why it ought to be confidential.

I think if you read this correspondenoe you will see some out-
standing a1ýUses, as where one judge is accustomed to read this

confidenti4 1 report to the court room before imposing sentence.

On the other hand, I think it ought to be permitted to make

this report available to the defendant, certainly where his

counsel asks for it. That does not occur very frequently in

real life, but it seems to me to be a right that we ought to

provide fori. So that, roughly, is the rule as drafted.

Now it seems to me that our job is to determine on these
matters of policy in the light of the practical limitations set

forth in thi s exchange of correspondence.

Mr. HoLtsoff. I would like to suggest, about line 5, in
the light of your remarks and in the light of what I believe to
be the sita tion in many courts, where it Is vise to have the
mandatory "shall" instead of "may". I am visualising the court
in a small r ural district where court sits for a week or two.
Now, if he 1s required to continue the case for an investigation,
the case goes over the term, and the judge may not be back there
for three or six months.

Nov, suppose the defendant is in custody all this time, he
has not given bail, he has to be continued in custody. Suppose
eventually hip is placed on probation. In the meantime he will
have served an additional three or six months' time in jail.
Now, I think all that matter ought to be left to the good sense
and the discrtion of the judge; and I therefore suggest--or,
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1 want to sk you how you would feel about changing the word

"shall" to "may"?

Mr. G4ueok. Well, if the practical difficulty Is as you

say, I suppose we should do that.

Mr. H ltzoff. I feel sure it is. I think the difficulty
might be helped if, in the discretion of the Judge, we permitted

investigatlons to commence immediately after the prosecution hasi

started, bit I think the whole thing can be cured by using the

word "may",1 and you will leave the whole subject in the dis-
cretion of the Judge. I am in complete sympathy with pro-
sentence investigations, but I do not want them to become a

hardship for the defendant.

The Chairman. Isn't that open to this objection? You
0 might have probation facilities that a" fairly adequate in the

district, anid one Judge may avail himself of them and another

Judge may to)tally neglect them.I

Mr. Ho'tzoff. That is exactly what has happened.

The Ch Irman. And shouldn't it be provided that wherever
the facilitJos of the probation officer will permit, the Judge

"shall"? Then you avoid getting Judge A, relying on the pro-
bation repo st, and Judge B, absolutely ignoring them.

Mr. Holtzoff. Yes, but the change covers more ground than

that. This is a provision that the Judge shall order the con-
tinuance of the case for a reasonable period for the purpose of

an investiga ion.

Mr. (lu ok. But that also says that the investigation in
some cases need consist of only the check-up on the prior

criminal record.

Mr. Hol 50ff. Yes.
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Xr. GTueok. Wouldn't that be covered In those regions

where this time element would come in?

Xr. HRltzoff. Well but the point Is, suppose there Is a
1-week session; this particular case is tried on the last day
of the weoo]. You wouldn't want to have the case passed for
three or six months until the court sits again in that division?

Mr. Dession. I am not sure that would be necessary. We
have provided in cases like this, here, that either you have
got a convltion or plea of guilty or nolo, but that the sen-
tencing may be done anywhere in the district. In another con-
nection we Provided that, in order to out down this delay.
Now, vouldn t that mean, then, that as soon as your probation
investigatiln van over your man could be taken to whatever
court was in session in that district at the time, whatever
division it might be, for sentence, there?

Mr. Holtzoff. That can only be done with his consent. Of
course in sone districts there are no statutory: divisions.
There may be a half a dozen places of holding court, without
separate divisions. I think that is true of the district of

Massachusetts.

Mr. Dession. That is right.

Mr. Holvzoff. So that any action of the court can be per-
formed In an place in which court Is held; but In a great many
districts th re are statutory divisions.

Mr. Dession. That is true.

Mr. Holtsoff. And without the defendant's consent every-
thing in that proceeding has to be done in the division in which

It was done.

Xr. Dess on. Well, that Is true, but If he doesn't consent,
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then I would not worry about him too much in this connection, I

think he will, most of the time.

Mr. H7Itzoff. I do not like to put It up to the defendants
who is not represented by counsel, to do any consenting.

Mr. D•assion. If It Is explained to him that the difference
between consenting and not consenting is spending the next four
months in eh county jail, I think he vill usually consent, un-
less he thj nks he has some reason not to, and if he would rather

play It that way, vhy vorry?

Mr. Holtzoff. But another thing is this. Do we want to
carry prisoners, say, 250 miles, from one division or point to
another, as you would have it, in the Northern District of

Texas to the Western District?

Mr. Deosion. Yes, I want to, if it Is his alternative of
vaiting for the court to come to town, fOe four months.

Mr. No tzoff. Well, it is these problems that led me to
the thought that there ought to be a lot of discretion left In

the district court on this whole question.

Mr. Glueck. Well, that puzzled me, frankly, because in
this kind of section you really come up against a basic diffl-
culty in the federal system, where you have on the one hand
crowded regions and cities, and on the other hand you have

these vast territories and Infrequent sessions.

Mr. Rol zoff. This Is an ideal rule for a big metropolitan

center.

Mr. Dession. Well, there Is this difficulty, though, and
that Is, if u do not do it in this way, I rhink the probation
investigationý which I am very much interested In, will be a
dead letter oh paper to the majority of courts--not all, but in
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a majority. Now, I as not Interested In dead letters. If we
want this :ind of investigation I think we ought to try to work
It out so at It can be done. That Is the only way I can see.

Mr. HIltzoff. I think It can be done perhaps if you
authorize such investigations to be commenced at any stage of
the Prooeec irng. You see, the way the rule Is now framed, the
investigation cannot be commenced until the conviction. Now, I
see no harm In having the probation officer conducting the in-i

vestlgatlozI even before that time.

Now, s think the difficulty that I guggested--and I think
It is a veri serious one--could be very largely obviated if we
omitted the Prohibition against comencing an Investigation

prior to 0o0viction.

Mr. Gl0eck. Well, I see lots of harm in that. I do not
think it is a fair procedure, and besides, it is wasteful,

because it entails the Investigation of numerous cases that

will later be acquitted.

Mr. Holtzoff. Well, there are only five percent acquittals

or something like that--six or seven percent acquittals in the
federal couin's. I wouldn't worry about that In the least.

The Cha rman. Isn't there a great deal that it would be
harmful for he district attorney to know?

Mr. Holsoff. Well, the attorney wouldn't know. That is
for the prob tion offioer,and the district attorney wouldn't
have access to the probation officer's report.

The Chairman. Ne would not?

Mr. Rolt off. No, not until conviction. He shouldn't.
Mr. Wech lr. The harm that I see In it Is to the trying

to build up cpnfidence that should exist between the probation
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investigator and the defendant before the defendant has been
convicted. It seems to me it Is destructive to sound probation
york, be• use the defendant speaks, or thinks he speaks, at his
peril; and more than that it Is a Procedure that is clearly

susceptible of abuse.

Mr-. E•ltzoff. I am not convinced we should permit such
Investigation before conviction, but If ye do not, we cannot
make It mandatory to have such an investigation In every case,
because the only sufferers from such a mandate would be the
poor defendants who might be kept in Jail for three or six
months. I do not think it would alvays be practical to cart
defendants f'rom one division to another.

The Cha±rman. You could certainly make it mandatory Inthose divils:ons and districts vhere the Judges do not move about,

at that one place.

Mr. Noltzoffs Oh, there--yes, yes.
The Cha~rman. Aind if necessary you could have a rule that

said that, c¶uldnlt you?

Mr. Holtzoff. Yes. That is vhy I said this Is an ideal
rule for a b g metropolis.

Mr. Gluaok. Is that the rule In different courts?
The Chairman. Yes. I do not see how you can escape It.

I mean, the problems are so directly different.

Mr. Seth, In Nov Mexico, Mr. Chairman, Ye have lots of
Illegal strie -- coming across the line from old Mexico. They
are held In the Jails in the southern part of the State, down
close to the border, and about once a month the Judge goes down
there and the) round them up, sometimes 20, sometimes 50. They
all plead guilty. They go to Latuna, there, close to El Paso,
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and the Igratinn officers put them across the line after they
have serve the sentence; and the next day they are probably
back; but here 18 no us* having this kind of investigation in

that Class of eases.

Mr. No tzoff. No, there is not.
Mr. S. h. There must be a wide discretion given to the

district jue.

Mr. Roltzoff. As a matter of fact, most of those Mexicans
apply for a ntenoe to that Latuna farm, because Latuna Farm
affords them a type of life that Is much better than that they

have boon used to.

Mr. Seth. They used to call it the "Bootlegger's Country

Club" at Latuna.
4 Mr. Holtsoff. I was told that a consul at 11 Paso visited

Latuna and said to the immigration authorities, "Well, how do
you ever hop to suppress Illegal entries so long as you are
running such a fine jail?"

Mr. eotb. They have a radio In every cell.

The Chairman. A radio in every cell?

Mr. Seth. A radio in every cell. Quite a place!
Mr. Veoh ler. Now much would It help if this were limited

to felony cas s?

Mr. Glueek. I thought of that and decided that is the way
to word it, a I did in lines 9-10--

"in such cases as the court or judge shall designate"
meaning by that, either as a matter of general policy or certain

Individual cam s.

The Chai n. Might it not be the misdemeanor cases where
most good coul be done by probation?
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Mr. s th. Yes.

Mr. (3ueck. That is what I had in mind, as against that
simple divi sion. Of course, that might be a beginning; you
might arbitrarily draw the line between a felony and a misde-

meanor.

Mr. We',haler. I can't think It would be much good in mis-
demeanor cases, Mr. Chairman, because the punishment alternatives

are not lar enough to permit of much more than a rough Judg-

ment.

The Ch irman. Up to a year in the Hudson county Jail,--
That is in Jersey City, Just to Identify it,--vould be worse for
a man than some long terms in federal prisons. I am concerned

about that, because they learn more bad things over there than

they probably would in a federal prison.

Mr. Waite. You are right about a great many local prisons

being worse han federal Jails.

Mr. Weo sler. I am not against probation In misdemeanor

cases. I Just wonder about the necessity for an extensive in-
vestigation, because it seems to me it is used to so great an
extent in sufc• ases simply on the ground of the triviality of

the offence- and rightly so, I think.

Mr. Gludek. I think Mr. Means had a record of felonies

behind him,0 too.

Mr. Rol off. I would like to ask you a question as to
why you mncluLe an investigation of the prior criminal record
by the probat on officer? What actually happens is that the
district attorney has the F.B.I. record of prior convictions.

That is a aim le matter. You do not have to refer that subject

to the probat on officer.
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Mr. Glueck. But in practice it is put into the probation

report.

Xr. HRltsoff. Well, the probation officer gets it from

the F.B.I. You do not have to have an investigation.

Mr. GOueck. It is much harder in states. I did not real-

ize that.

Mr. Holtzoff. The United States attorney always has the

F.B.I. record in a case in vhioh he Is going to trial.

Mr. Medalie. Does the F.B.I. have the state records?

Mr. Ialtzoff. Oh, yes; the F.B.I. has everything.

Mr. Mldalie. I know our probation officer himself makes

an investia tion as to state offenoes.

Mr. Hcltsoff. The F.B.I. record covers all arrests whdrW%

fingerprints are taken, irrespective of whether they are federal

or state.

Mr. Detsion. The F.B.I. record does not always include

juvenile institutions. Sometimes when they hear about it, it

Is there, ad sometimes when they don't, It is not.

Mr. HoLtsoff. It doesn't include any institution that

does not take fingerprints. It Is a fingerprinting institution.

Mr. Dession. That Is right. So the probation officer

sometimes gnts these from the defendant himself.

Sr. Waiste. I vonder, Mr. Holtzoff, if you can got this--

that is, if the officer, even in districts vheroe the court is

sitting more or less continuously, where the court can take

care of it-. do they have a probation service sufficient to make

an Investier tion in every case?

Xr. Ho tsoff. They haven't. I do not know of any district

where they ve enough probation officers to make it possible to
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investigate them in every case.

Mr. Waite. That is a matter that should be of importance

to the dis trict Judge.

Mr. Uoltzoff. Now, of course, that is their difficulty.

They are t;ying to get more money every year to add to their
staff, and I hope that before long they vill reach that point,

I 
notbut my undorstanding is today that they have/got a force with

which to terry on the pre-sentenee Investigation in every case,
especially since the probation officer performs two other func-
tions as vell. He supervises defendants who have been placed on
probation by the court, and he also supervises the prisoners

released frpw federal institutions on parole.

Mr. Glzeck. Yes, but their aim is to get more, and I think0 if we had this kind of rule they would be aided in getting more

probation officers.

Mr. Noltzoff. I think it would, but yet you can't make it
mandatory unless you are sure the facilities will be present.

Mr. Gliteok. It is mandatory only in the cases that the
court or juc ge designates as requiring this more intensive in-

vestigs tion.

The Chairman. Mr. Tolman says there are ten or twelve
districts in which pre-sentence investigations are nov made in

0 every case.

Mr. Rol soff. Are there that many?

Sr. Tolmn. Yes.

The Chalbran. I know In my district the probation officer
says he is doing that, but It keeps his men working practically

five or six ghts a week, and they work all day and work all
evening to got it done, but he has got to that state of
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enthusiasm about it, and It seems to me our rule ought to be
predicated on the fact that such is going to be forthcoming. I
do not thiak it ought to be built on the theory that the pro-

bation department is going to be undermanned.

Mr. Wechsler. Moreover, If Congress should approve the
rule, they would probably provide the funds.

The C1 airman. It certainly would lead to it.
Mr. Weohsler. It certainly is not an objection to the

rule that the funds may not exist.

Mr. MoXellan. In the districts where the judge does not
sit in one place only, why shouldn't he go to the place when he
is needed and where he is needed, after a probation report has
been furnished, for the purpose of sentencing the defendant?0I

Mr. 1o4tsoff. I suppose he could, Judge, though taking a
district lie the Eastern and Western Districts of Kentucky, in
each of those districts there are six or seven places of holding
court, and by the time the Judge makes the rounds, the time has
come for him to start making another round. In other words, It
is pretty d1tfficult for him. He does so much traveling, any way,
to keep his statutory terms, that he might find it difficult to

make additolinal trips in between times.

The Chairman. Or the single judge of the Eastern and
Western District of South Carolina.

Mr. Hol zoff. Yes, that is another one.

Mr. Me lllan. I am just asking. I do not know.

Mr. Hol soff. In some districts he can do that.
Mr. Towusquist. There are consecutive terms in various

divisions tha t keep the judges going from one to another, up In

our State.
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The Chairman. Of course, the cure for that, in the days of
automobiles, will be when Congress gets around to the point of
abolishing some of these terms and places where court Is merely

held becaus of some statesman's birthplace.

Mr. Iq ltsoff. The Judicial Conference has advocated the

abolition (f the statutory divisions.

Mr. 34th. That Is what ought to be done. They ought to

abolish diulsions.

Mr. H ltsoff. Yes, then the Judge would be free to go
around his district without being required to hold statutory

terms in specific divisions; but I am not particularly sanguine

about that statute passing, because there is a Jealousy on the
part of local chambers of commerce, local bar associations, If

you please, and so forth.

Mr. Nc~ellan. Then under those circumstanoes you have got
to distinguish between Judges that sit in one place, and those
that travel about, unless you are willing to say "may" instead

of "shall".

The C irman. I hate to see us go to the "may". I think
where it Is possible it should be the "shall".

Mr. Gleck. Do you think it is feasible to draft it ac-
cording to that suggestion--that is, having two different pro-

cedures set out in the rule?

Mr. ol off. I Imagine it Is.

Mr. Olulok. Is it?

The Cha iran. Might it be possible to predicate it on
some princip le that In such districts in a circuit, "as the
Judicial councll of the circuit shall designate"? so that you
wlln have it left to the Council of Circuit Judges to decide
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that there In enough manpower In the probation office In a

certain di trict to do it, and in others, that It must be pro-

gressive.

Mr. Waite. That ought to be good.0
Mr. YTungquist. Wouldn't you run into the danger of find-

ing a Counqil that would not require it In any case?

The Clairman. I do not think so. I think the Senior

Circuit Judges who preside at these conferences are In the main

men who art intensely interested in this sort of thing.

1r. cLellan. Well, why not leave that to the Reporter and

Professor ýlueck to work out something on that?

The Chairman. May ve do that? I really think ve cannot

decide it tonight.

Mr. Neo1alle. Before you do that, I want to make a sug-

gestion of Law on 81. It is really not of very much importance.

The *kirman. Yes.

Mr. Me,•alie. Rule 81, line 5, "sentence shall be imposed

vithout delay." That doesn't mean anything. That might mean

he should impose it the same day.

The COhirman. You are reading where?

Mr. Glseck. What line are you talking about?

Mr. MeI alie. Rule 81.

The Chairnan. Now, turn to page 3. We are dealing vith the

alternative rule.

Mr. Medalle. Have you disposed of that?

The Cha rman. No.

Mr. Holtsoff. Right there I might say the present 81 is
the Criminal Appeals Rule, but If the alternative rule is adopted,

that would sa persede 81, I think.
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Mr. dalie. Would it? Only in part.

The Chairman. We will hold it in abeyance.

Mr. MNdalie. Rold the bld-81 in abeyance, and the alter-

nate rule?

The Chairman. Now, are there other parts of your alternate
rule vhloh lyou want to cooment on., Mr. Glueek,, or have you

covered itl

Mr. Ojueck. I was wondering about this matter, from line
22 down. Oome people have objected, beginning with line 26, on

the ground,j as some probation officers claim, it would create a
lot of difficulty for them. Once it got around that the de-
fendant could see this report, It might get them into all sorts
of trouble, because they might have recoamended certain things

0 to the judge or made certain statements about the prisoner's
wife, and a&.l that sort of thing.

Mr. To~ugquist. What is the purpose of permitting the
accused to see the report?

Mr. Gleck. I thought it was part of fair play.

Mr. McI.ellan. I do, too.

Mr. 1o0tsoff. I think it Is fundamental in due process
that a person should not be sentenced on information that he

does not knv exists.0
Mr. Medalie. "Due process" does not apply here.
Mr. Glueok. Not due process, but it is fair play.

Mr. McLellan. I do not think it is fair that one side
should know something that the other side does not know.

Mr. Glu dck. Do you think, Judge, in practice, it would
get around tO the point where every lawyer and every defendant

would say, "Let me see that report"?
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Mr. McLellan. No; and In practice, Professor Olueck, so
far as my "n personal observation goes, -if In our district

counsel for the defendant vants to look at the probation report,

he does that, and he vill talk on matters, in sentence, about

the contents of the probation report, and the judge has it
right there, and so far as one of them is concerned he reads it
before he sentences, and he also listens to what both sides
have to say about it; but there are places vhere the probation

report is ot seen by counsel for the defendant, and he should

have the priviege of seeing it, I think.

Mr. GIueck. Nov, let me ask you this--vould It be just as

vell, in oroer to meet the objection of these probation officers,

to limit thý s to counsel? That is, the defendant would be pro-
tected throagh his counsel, and it might avoid individual de-

fendants in•isting on seeing these reports.

Mr. Mc]Jellan. I think that might be all right. I think

that might be all right.

Mr. Longsdorf. Doctor Glueck, is there any possibility of
vithholding the names of jaformants and giving out only the in-

formation?

Mr. Ho tzoff. That can be done in the framing of the re-
port. The robation officer can withhold the names of informers

from it.

Mr. Olu ek. That would cause a complication. The way the
case histori s are written up, they are supposed to give the

names of the informants.

Mr. Lonl.sdorf. I know there are other statements.

Mr. Glu ck. And to make statements as to their reliability,

too.
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Mr. tongsdorf. Yes.

Mr. Glueek. And your suggestion vould make neeessary a

digest of that--one more step, if that is to be done.

Mr. MoLellan. There is not much trouble over the lavyers

seeing it.!

Mr. I8ssion. I am afraid if you did alloy the defendants

to see it n all cases, it is somevhat like the proble* m you

have in trying to serve papers on some persons. It includes

part of the document. He reads, here, he is "crazy", or some-

thing.

Mr. Medalie. May I make a practical suggestion? In rule

81, page 8, you refer to the defendant as a "convict".

Mr. G ueck. That is the other 81.

Mr. Me alle. That is your 81, page 8, rule (3).

Mr. Gl.Ieck. Page 8. What vas your comment, there?

Mr. Medalie. (reading)

"It shall not be lavful to sentence a convict."

The Chairman. "A defendant."

Mr. Mecalle. It should be "a defendant".

Mr. Glieck. It is all right vith me, but by that time, he

is convicted.

Mr. Me alie. We never call him a "convict". We are all

agreed to l t it go?

Mr. Holtzoff. We don't even call him a "convict", though

he Is in prison.

Mr. MclIlan. There is something the matter with rule (3)
In my Judgment. I think it is controversial, but I do not know

how you can pss it up and leave it Just to the Reporter. I

have had cas s--maybe it is by reason of my misconduct that this
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rule exist -- where I thought it was not right to let a man go
entirely f ee from a jail sentence, that the interests of
justice would be serve4 if he got just a taste of imprisonment,
and that would not be enough for him, because he ought to be0 watched fore a considerable period of time; so I have sentenced

him to say three months on the first count, and on the second
count, pro~lded for a year's probation, or two years' probation,

and I think there are certain kinds of cases, cases where the
men are young, that that is a very desirable power; and when you
are considering such a rule as that you have to bear in mind,

don't you, that where there are two counts on which the defend-
ant is conv cted, you can sentence him on each count and make the

sentences c4nsecutive?

There s something about that. There must be some abuse

that you had in mind, Doctor.

Mr. 01 eck. Well, you see the letter right above that,
Judge? Mr. Tolman brings out the evil. He says that transforms
probation i to a sort of policing rather than a rehabilitative

measure. What you have in mind, in other words, while desirable,
ought to be one as part of parole rather than probation.

Mr. Hol soff. But the parole law only comes into operation
if the sentence is for longer than a year.

Mr. Gluqck. That may well be, but I am merely saying it
ought to be done.

Mr. Medalie. You have any number of sentences on that
theory. There are many cases where a man gets two years or even

five years on the first count, or a number of counts, that run
concurrently, and then the judge reserves another count and gives
him five years more, suspended after the service of the sentence
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on the first count.

Mr. NMLellan. Well, I think it is desirable; he ought to
have that over. It does not need to be exercised always.

Mr. M~dalie. There is a tendency for the oases to be uni-
form in my district, and I suspect, in most other districts.

The CI tairman. Mr. Tolman suggests to me that Mr. Chandler,
when he resd this rule, doubted whether rule 3, paragraph (J),

was within the rule-making power.

Mr. Medalie. You mean it fixes sentences?

The C airman. Yes.

Mr. Giueck. I think that, too. It was merely one of the
topics refe red.

The Chjirman. Well, will the Reporter consider the whole

rule, and keep what Mr. McLellan and Mr. Chandler have said in

mind?

Mr. Mc]•ellan. I did not want to delay you by it.

The Ch irman. I think that is important.

Mr. Gluook. What about rule 2 on page 7?

Mr. Ho3tzoff. I want to say a word about rule 2. It
provides that it shall be the duty of the court to give careful
consideration to the probation offticerts report. I do not think
we ought to ake such a statement. You might as well provide

or have a rule that it shall be the duty of the court to give his
careful cons deration to the evidence In the case.

Mr. Mc ellan. And yet there is need for that.

Mr. Hol zoff. You think it is?

Mr. (lu Ok. Why, certainly it is needed, yes.

Mr. Mc•ellan. I do not want to be preaching about judges,
but I am aftr id amie of them don't pay much attention to It.
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Mr. Olueck. I think there is a difference. They are ac-

customed to giving careful consideration to evidence that is

offered, but they are not accustomed to giving careful consider-

ation to matters of this kind. That is about all you can say.

Mr. HRltzoff. I know they need something of the sort. I

am wonderi4g whether it would be vise to put it into the rules.

I am through with my judging.

The Chairman. But you can't forget that you were on the

bench?

Mr. Wechsler. Mr. Chairman, do I understand that the action

waSp to refer this *hblermatter back?

The Ch irman. To the Reporter and Mr. Glueck.

We hav0 left, the six rules dealing with appellate matters.S
That commences with rule 90'. I wonder if we may take just a few
minutes to glance through them and get some word as to wherein

they differ from the previous rules.

Mr. Mc~lellan. May I raise a question of personal privilege?

I should lik]e to have it understood that I was speaking in a very

general way only when I referred to judges sometimes not paying

very much a tention to probation reports.

Mr. Oleck. I'll say they don't--and you can leave that

in the record.

Mr. Ho tzoff. Rule 90 Is the same as the corresponding

civil rule n this subject. It relates to direct appeals from

the district courts to the Supreme Court. The only direct
appeal that I know of under existing law in criminal cases is

the appeal by the Government from a decision on a demurrer or

similar rulin on a question of law, where there is a constitution-

al question .nvolved or a statutory-construction question
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involved.

Mr. Wechsler. How about where there is a judgment sustain-

ing a spec•al plea in bar, does that language apply?

Mr. Heltsoff. Well, it is the same.S
Mr. Wechsler. We have abolished special pleas in bar.
Mr. Hqltsoff. There is a direct appeal In those oases

also if there is a constitutional question involved.

Mr. Me~alie. We can't protide as to vhen a person has a

right of app1eal.

Mr. RoLtzoff. No, but I am just explaining in answer to

Mr. Wechsler's question.

Mr. Me~alie. Well, I move it be approved.

Mr. Lo*gsdorf. Second the notion.

(The motion was duly AGREND TO.)

Mr. Roltzoff. Now, rule 91--

Mr. Robinson (interposing). I have a question, there,
Alex. Pard~n me. I am seeking to go back. But this assignment
of errors, ini the Southern District of New York, the judges
there and ot iers have protested vigorously against continuing

the assignment of errors.

Mr. Hol zoff. That is for the Supreme Court.

Mr. Medalie. The Oouro*l have. I think you vere presentSwhen they protested at the Circuit Session vith the bar.

Mr. Holtsoff. This relates only to appeals to the Supreme
Court, and the Supreme Court still requires it.

Mr. Roblnson. The question was whether there would be the

same point a plicable here.

Mr. Rol off. I don't think so.

Mr. Medalle. It might be a good idea If we vere In some
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vay to memorialize the Supreme Court, if it Is responsible for
the continuance of the requiroment of filing assignments of
errors in criminal cases, to have it do something to abolish it,

because It is a fraud and a nuisance.
0 Mr. Haltzoff. We do not provide for assignment of errors

in any other instance, except on direct appeals to the Supreme

Court.

Mr. MNdalie. You guarantee you are abolishing assignments,

now?

Mr. Holtzoff. I beg pardon?

Mr. Meialie. You guarantee you are abolishing assignments

of error in the appeals to the C.C.A.?

Mr. Hottzoff. Well, if those rules are adopted.
Mr. Me- lalle. Where do you abolish that?

The Chairman. Later on.

Mr. Meclalie. You do?

The Chairman. Yes.

Mr. NMoalie. Goodl Good!

The Chairman. Why not here? Let us press Mr. Robinson's

question a minute.

Mr. Noltsoff. The only thing is this. My understanding is,
and Mr. Tolman will correct me if I am vrong, that the civil
rules Commlttee hebttatedcto abolish assignments of errors, In
respect to d'rect appeals to the Supreme Court, because they
felt that touched the internal administration of the Supreme
Court, and the rules of the Supreme Court provide for assignments
of errors, and so they made no suggestion on that.

The Chairman. We suggested to the Court that there vere
certain anach onisms in the appellate procedure, and the Chief
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Justige id, "Well, point them out to us. We don't see how
they Coul; exist." And I related three or four of them to
him, and he said, Why, they manifestly should be changed." So
I take it •hat we are permitted to make suggestions.

Mr. Nltzoff. Well, If that is so, I Vould like 6ppofftmnty
then of reiising rule 90 so as to abolish petitions for appeals
as vell as the assignment of errors, and peermit such appeals to
be taken b mere notice, as appeals are taken to the Circuit

Courts of ppeals.

The C irman. Why not?

Mr. Dssion. I second that motion. I think it is a very

good one.

(The motion was duly AGREED TO.)

Mr. Ho.ttoff. I am glad you raised the point.

Now, rule 91 relates to making up the record on appeal to
the Circuit Court of Appeals, and it represents one of the tvo
or three changes in the present Criminal Pppeals Rules. The
present Cri inal Appeals Rules perpetuate the old-time bill of
exceptions. The Civil Appeals Rules, vhich came about four
years later, abolished bills of exceptions, Rule 91 abolishes
bills of exceptions, and makes the procedure for that purpose
the same in riminJal appeals as it Is in civil appeals.

Mr. Beth. Mr. Holtzoff, is this intended to be complete,
or merely to change the Criminal Appeals Rules in some particulars?
The reason I am asking that is, you do not specify in this any

time for tak ng the appeal, do you?

Mr. Hol ;toff. Oh, vell, the time for taking the appeal

is not a pro edural matter.

Mr. et• . It is specified In the Civil Appeals Rules.
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Mr. HDItzoff. Oh, yes, your apPeals--civil appeals, and

all those uestions.

Mr. 30th. You take rule 3 of the appeals rules.
Mr. H0 ltzoff. I am not suggesting any change on that score.

The Chairman. Then ought it not to be all incorporated
here as on complete met?

Mr. Ho ltzoff. Perhaps so.

Mr. Yu ungquist. Mr. Chairmen, I have been wondering for
some time whether the Court wants incorporated into these rules
of criminal procedure that we are preparing the suggestions for
changes in the Criminal Appeals Rules, or whether they want that
in a separae communication?

The Cmoirmn. Well, I am not altogether clear on that,
but I gathe'ed from my talk with the Chief Justice that they
wanted one tomplete report with a definite indication from us
on where we were reoommending changes In the appeals rules.

Mr. Ho1tzoff. Well, I am bothered by the fast that under
the Oriminal Appeals Act, the Supreme Court may make rules with-
out referri g them to Congress, whereas under the 1940 act,

rules have to be referred to Congress.

The Chairman. I do not see anything to worry about in
that. They are not going to lose their control over appeals

rules by sub nltting the whole block to Congress; and, after
all, they arx not dealing at arm's length.

Mr. Hol soff. I had the thought that maybe the two groups
of rules should be in two separate documents and all that part
of it which ls covered by the 1940 act submitted to the Congress.

Mr. Wec sler. Why don't we wait until we get congressional

sustaining?
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The Chairman. Yes. The Court should Inquire at least
whether or not they are sensitive on that point; but I am afraid,
practically speaking, that if the appellate rules were submitted,
and these oere held away from Congress, why, those Congressmen

would go up In the air. They would say, "Well, we will pickthese to p eces, boys, Just to show you what we can dol" you
know; but that is up to the Court.

Mr. LcOngsdorf. Mr. Chairman, that prompts a question that
has been mt my mind for some time. Should we--are we authorized
to--submit these appeals rules as a part of the criminal procedure
rules, or hive they been referred to us merely for suggestions
of changes ýr amendments to be made in the Criminal Appeals
Rules, with the expectation that the Criminal Appeals RulesDI
will stand as a separate code of rules? I do not know.

Mr. Robiznson. It seems to me, Mr. Chairman, that our task
simply is in the drafting of the rules to see to it that there
is as disti• ct a line as possible, on the one side of which
would be rules which we draft clearly under the power of our
statute, and on the other side of that line, as clearly as
Possible, ru es which are beyond the particular scope of our
statute; and if we will do our drafting with that in mind, then
I think we w.' 11 have to let those other problems take care of

0themselves as we come to them.

Isn't tat about as well as we can do?
The Chal mn. In other words, do you want to make it so

they can bes itted or be used as a complete system?
Mr. Long• dorf. Of course I understand these uub•.•r*re

merely worki ZIg)'PnFaor our present consideration and working
out, and are not at all indicative of what the final numbers
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will be.

Mr. GOueok. But if they are not meant to be a part of

an entire system of criminal procedure, does your Chapter IX

cover all ohe problems in the field?

Mr. Rebinson. No, it does not. In other words, Chapter IX
is obviously Incomplete, and I agree with the recommendations

that have been made here, and, Alex, I think no doubt Agrtes

with the reaomwendations made here, that the appeals chapter

should ba d~aftmd nov in the light of whatever recommendations

the Committee makes, and ecobined with the Criminal Appeals

Rules, so tibat they will be harmonious.

Mr. Ho~tzoff. Yes, I agree to that.

Mr. Glleck. To be presented as a saparate document entire-

ly?

Mr. Rol~inson. When the time oomes.

The C•airman. Suppose we leave that open to further in-

structions.

Mr. HoJtaoff. In answer to Mr. Seth's question as to the
time for appeals, that is taken care of by Criminal Appeals

Rules, by orý of the rules as to which I am not suggesting any

change.

Mr. Beth. But you said this was intended to be complete,

this is a se . That is what I was worried about.

Mr. Holtsoff. Perhaps I spoke too rapidly. This, plus

the Criminal Appeals Rules.

Mr. Rob Inson. Adapting the two to each other.

Mr. Rol soff. And they are to be dovetailed one with the

other.

Now, ru e 91 Is the rule which does away with the bills of
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exceptions and provides for a simple record in its place.

Mr. an. I do not think you alloy enough time In rule
91. 40 days is the maximum that you can get.

Mr. lRItzoff. That Is the time fixed In the civil rules,
and there a no reason vhy in a big civil case--

Mr. DEan. It is not the time in criminal appeals as it
stands now though you can get any amount of time in some oases.
If you have got a complicated record, you are going to need more
than 40 da's in order to take it to the Court of Appeals.

Mr. Me~dalie. It says:

"but the district court shall not extend the time to
a day Sore than 90 days from the date of the first notice

of appe•al.

Mr. HoLtzoff. The Circuit Court of Appeals can grant him
another ext nsion.

Mr. Me alie. We had better preserve that specifically,
because theiv is much confusion if you do not say it specific-

ally.

Mr. Dea n. There is much confusion nov because there are
certain of the Circuit Court of Appeals rules which specify the
time, and wh Ireas the criminal rules nov give the judge the
privilege of setting the time, within the first 30 days, in
Which to fill a bill of exceptions, he would be inclined to
set say 150 dys, whereas the Criminal Court of Appeals has
already fixe the time in its rules. We should take care of

that.

Mr. Med•lie. What would happen to your tobacco case?

Mr. Dean. Very much!

Mr. Medalie. I have seen the record, and it could not be
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Printed vithin that time. It would be Physically impossible.

Mr. Dean. You could not do it.

Mr. Holtzoff. Is this problem different from the problem
in civil cases?

Mr. Modalie. Where is the discretion vested in the court
by this rule to give a time that is reasonable?

Mr. Seth. The present rule gives a discretion.
Mr. Medalie. I thought we were going to exclude that.

Mr. Seth. It ought to be.
Mr. Holtzoff. The district court may grant a 90-day ex-

tension, or an extension up to 90 days from the date of the
notice of a¶peal, and I think there is another provisiothat
the Circuit Court of Appeals can grant another one.

Mr. MedIelie. Where is that?

Mr. Youngquist. The last line.
Mr. Medelle. The district court gives 90 days, and I am

wondering what would happen in the tobacco case we were talking
about, where it is physically impossible for them to print that
record in t t time. What is it--30 volumes, noV, without ex-

hibits?

Mr. Dea * More than that.
Mr. Hol lsoff. The printing comes later. This is only the

time for set ling and filing.

Mr. Medalie. But they cannot do that.
Mr. Doess on. It could not be done In that time, though.
Mr. Glueck. What do you propose, George? How would you

allow that to be more elastic?

Mr. Seth The present rules alloy the district court to
extend it ind finitely, within the first 30 days.
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Mr. Dan. I think that is where It ought to be, because
the distriat court, as no other court, knows what the case is
about, and the size of the record.

Mr. M•daelt. That Is why it is a distinction without a0difference Mr. Longsdorf points out to me that the record
shall be f: led. That mahis you can file the transcript. That
is right. So It also is a distinction without a difference, if

you have nly one copy of the record.
If you have only one copy of the record to file with the

clerk of the appellate court, how are you going to get that
stuff to the printer? Obviously you must have two records, so
unless there are two copies of the minutes made through the
trial, you vould have to sit down and copy It again.

s The Chairman. You take the court's record and send It to
the printer,l and keep your own record.

Mr. Medalie. The court has no record necessarily. Usually

they do not.1

Mr. Deas. Not unless it is given as a gift by the people

vho pay for Lt.

The Cha ruan. I thought that was something every district

court had.

Mr. Me lle. No, that Is not.0Mr. You quist. Wouldn't the Circuit Court of Appeals
illow you to withdraw the record for that Purpose?

Mr. Medalse. It might or might not. Why shouldn't he be
required-

Mr. Dean Some of the rules provide nov that you can only
withdraw a co y, and one must be left there.

Mr. Reda Ie. You see, If you have only one stenographic
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record, an you file that in the appellate court, your job then
In order to get this to the printer Is first to copy the record
that you aze going to file In the appellate court. Well, the
copying of that record Is almost as big a job am having it
printed.

Nr. Seth. Just about.

Mr. Dean. Yes.

The Ch irman. Of course, the easiest thing to do, obviously,
I would sayý would be to get two copies.

Mr. Me•alie. Yes, but suppose you didn't?
The Chairman. That would Indicate that someone in the de-

fendant's c=unself office ought to learn how the mechanics of

the case should be run.

Mr. Mealie. I know, but suppose he didn't? Suppose he
is limited 12 his disbursements, or he could only get disburse-
ments for ap pal after conviction, which is a normal situation

any way?

The Cha rman. I should think he could appeal and then get
the record back from the C.C.A.

Mr. Nedalle. I do not think that would be so easy.
Mr. Dea . I think there is one basic question underlying

all these ap llate sections, and that is whether we are purport-
Ing to adopt a procedure that is followed in the Fourth Circuit
and the Court of Appeals of the District, and, I think, in the

Third Circuit

The Chai• an. And the First.

Mr. Kolt off. That Is provided in the older rule. I have

that here.

Mr. Dean If it is, have we provided for reviev by the
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Supreme Co t in that set-up? because I think they have run
Into real i1ffioultie, where you only have one copy of your
original t anscript filed in the Circuit Court of Appeals, The
Supreme Court has nothing to review, unless it takes the digest

of the transcript which accompanies the brief.
The Ch irman. Well, that is no problem. I have a case

that is comlng up next month, in which the record is 7,000

pages,

Mr. De4n. That is, if counsel on the other side stipulate
that that s 11 be the record.

The Chsl±ran. The original record has been filed with the
Court, and there are being printed as appendices to the two
briefs about 600 pages of testimony. Nov, if the Court handles
that 600 pagsa, it has got all that is pertinent. If they con-
ceivably want to find anything in the 7,000 pages, it is there,
but the Issue s which are being raised in the Supreme Court do
not involve 1he other 6,500 pages approximately, and it is per-
fectly foolish to let the court be burdened with the physical

weight of carrying that about.

Mr. Dean. I agree with you, and I think it is a very ex-
Peditious way of bringing a case up to an appellate court; but
will the Supr me Court, as it is nov constituted, or under Its
present rules, look at the transcript of testimony, or will itonly look at such parts of the transcript as are set forth In the
appendix to your brief?

The Chairmn. We would stipulate that the entire original
record filed w th the clerk is the record in the case and may bereferred to by the counsel in the argument if desired, and by the
Court. Now, vwether the Court will do it or not, I do not know.
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This is a form of stipulation suggested to me by counsel for the

T.V.A., and he says that is the way they have regularly done

it in appeals coming up from the Fourth Circuit.

Mr. ean. Nov, you have a problem, don't you, assuming

that the court will look at that as your record? Suppose

counsel on the other side will not stipulate that that is the

record? And I understand that that has arisen in several cases.

What do yoe do then?

The CRa irman. I was interested in another case that in-

volved abolat 5,000 pages, vhere counsel would not do that, and

they prlntqd the whole record on an application for certiorari--

and it was denied. I don't know anything about it, but it

struck me as the most foolish thing a man could ever do.

0 Mr. Dean. It was foolish, and that was probably one of

the reasons it vas denied!

Mr. L ngsdorf. Mr. Vanderbilt, have you had experience

with the opposing counsel making additional excerpts in the

brief, on the contention that yours were not enough?

The Chairman. That Is done now in the C.C.A.

Mr. Dean. That is done in the Fourth.

The C• airman. I mean, each side presents his own appendix

to his brie ,

0 Mr. Loagsdorf. All he wants?

The Ch irman. Yes. And in this case, ve have also stipu-

lated that Lf either of us has left out of our printed excerpts

of the reco d in the appendix, we can add it in our briefs.

Mr. Longsdorf. We do that in California, and we do not

use those stipulations.

The Cbairman. We are stipulating out of an excess of
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caution.

Mr. tongsdorf. Well, that is all right.

Mr. youngquist. That is provided for by these rules.

The Chairman. Yes; and really, from the standpoint of the

judges of the Circuit Courts of Appeals, they just "eat it up",

because it strips the record of a lot of stuff which from their

standpoint is just surplusage.

Mr. ngsdorf. Por a long time in the Ninth Circuit we

have been doing the same thing in a different way. The record

is printed under the supervision of the clerk of the Circuit

Court of Appeals, but only so much Is printed as is designated

by the parties tobe printed. It is selected in about the same

way, and a short record goes up, and it is all in one book, and

there are imple printed copies left over to be sent up to the

Supreme Co t in ease there is a petition for certiorari.

The Chairman. I did not know the Ninth did It. If they

do, then y u have practically half the Circuits doing it.

Mr. L~ngsdorf. Well, they don't--I say, we print the

record there in a separate book, and that is filed as the

printed record. The transcript Is there, too, but not all of

the transo i•pt is printed, and the record Is printed under the

supervision of the clerk of the Circuit Court of Appeals and

not under the supervision of the judge of the district court--

the transe ipt.

Mr. HNltzoff. Mr, Chairman, may I revert to a question

Mr. Medalis raised a few minutes ago, namely, an extension of

time vithin which to file the record. True, the district court

is given o ly up to 90 days, but the corresponding civil rule

from which this is taken has been construed as not depriving
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the Circ t Court of Appeals of the inherent power to grant a

greater e tension, only you have to apply for another extension

to the Circuit Court of Appeals instead of to the district

court.

Mr. M[dalie. It does not appear In the rules, does it?

Mr. oltsoff. No, but the Circuit Courts of Appeals have

so construed the corresponding civil rules.

The hairman. Is there any reason why it should not do so?

Mr. oltzoff. I see no reason why it should.

Mr. Medalie. I think that should say so.

The Chairman. Do you so move?

Mr. Medalie. I to move.

(The motion vas duly AGREED TO.)

0Mr. Holtzoff. With that amendment, I move the adoption of

rule 91.

Mr. lean. I vould like to amend it again, and that is to

place no limitation on the district court. It seems to me the

Circuit Cjut of Appeals has no basis for determining whether

the extension should be granted. The dittriet court is the

court that knovs how long a record is and the difficulties of

getting it up for appeal purposes, and if you go into the

Circuit Court of Appeals and make your representation, you can

0 only at the most make certain superficial arguments about the

length, and so forth.

Mr. Medalie. That is all they need to know, isn't it--

that, plus the exhibits, and the character? That is not diffi-

cult to establish.

Mr. DDan. How are you going to get relief from the C.C.A.

though if the district Judge, who knows all about it, turns you
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Mr. Nodalio. You have limited his power. It isn't that he

is turni you down.

Mr. an. That's what I moan.

Mr. Jedalie. This rule gives him a limited power.

Mr. Yoan. That's what I mean.

Mr. Medalie. In view of his limitation, it would be a

question of getting relief only from the Circuit Court of Ap-

peals, which is the only court nov, sometimes.

Mr. tean. If I were sitting on the Circuit Court of Appeals

and they &ame up to me, and the district judge had turned them

down, or et least had said, "Gentlemen, I can only give you so

many days," I would have no way of knowing whether it should

have been more, because I would not have as much knowledge as

the man weo had tried the case.

Mr. Medalie. Right you are--if the district court turns

you down--but under rule 91, the district court can't give you

more than 90 days even if he thinks you are entitled to nine

months.

Mr. ýean. We make him turn them down, is what you are

saying to Me.

Mr. ýedalie. That's right.

Mr. ýechsler. I second Mr. Dean's motion, anyhow, to

give the district court power to grant the extension.

Mr. twan. That's it.

Mr. Holtsoff. I don't like the idea of having a different

practice In civil cases from that prevailing in criminal cases,

on the sa * point.

The hairman. Is the problem here any different from what
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it is on th civil side?

Mr. Dossion. Yes.

Mr. Ye heler. One thing, Xr. Chairman--appeals In criminal

cases come very frequently in oases of a different sort than0
you get on ,he civil side. It may be a matter of simple con-
venience and necessity not to go further than the district judge

In making th•e application in civil litigation where you have

got to appeal; you have got a solid issue, and it is a lot

easier to regularize the practice In terms of knowing the Circuit

Court.

It seems to me it may still be burdensome In criminal cases

to have to do that, the argument of symmetry making it prevail,

because of the real issues that may be involved.

0 r. Dean. I would really like to see the present rule for

criminal appeals retained; that is, which gives to the district

court the opportunity to fix the time at which your bills of

exceptions siould be filed, and I think the same thing should

apply here with referonce to your notice of appeal and the filing

of your appellate record.

Mr. Roltsoff. I would like to call attention to 8 (b),

which gives neral plenary power to extend the time, and it is

under this p ovision that Circuit Courts of Appeals have been

extending th time in civil cases for the filing of the record.
The correspoiding civil rule is 6 (b), I think.

The Chairman. Nov, you have the motion by Nr. Dean,

seconded by Mr. Wechsler.

(The motion was duly AGRERD TO.)

Mr. Dean. Don't limit the district judge.

Mr. ol soff. I move we adott rule 91, with the amendments
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that have ben approed.

Mr. Y•ungquist. What was the first amendment, now?

The Chirman. The first amendment was to give the C.C.A.

power to extend, and the second one is an amendment to give the

district court power to extend. The only man who doesdt

have the r1ght to grant the extensions is the defendant:

Mr. M dalle. If the district court turns you down, you

ought to have a right to go to the Circuit Court of Appeals.

The C airman. You have got It, under our motion.

Mr. Youngquist. They both apply.

The irman. All those in favor, say age.

(The motion was duly AGRUD TO.)

Mr. Me lie. Mr. Chairman, isn't it a fact that the balance

of these rules vith respect to an appeal, except the rule with
respect to Liabllity on a bond, deal with this Fourth Circuit

practice?

Mr. Ho ltsoff. No. All of rule 92, to and including para-

graph (k) i the same as the civil rule. Paragraph (L) Is the

Fourth Circuiit practice on printing the record.

Mr. Seth. Well, you do away with the bills of exceptions

in these ru es?

Mr. Roltzoff. Yes, we did that in rule 91.

0 Mr. Yo ngquist. I was looking for it. I do not see it.

I do not see the elimination of the bills of exceptions in 91,

except and unless It may be inferred from the mere fact that

you file the record.

Mr. Wechsler. It Is in rule 90, Isn't it?

Mr. Holsoff. Rule 92.

Mr. Set4. That is the Supreme Court.
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Mr. Wechsler. Oh, you are right.

Mr. 3oth. I don't see where it is done away with.

Mr. Youngquist. Unless it is by implication.

Mr. RI ltsoff. By iyilioatlon, and also is included in our

rule 92, v oh describes how the transcript shall be made up,

and there le no rule or provision for bills of exceptions, but

the new provision Is paragraph (L), which is in substance the

Fourth Circuit Court.

The Chairman. (L), 92.

Mr. Langsdorf. Now, with respect to (L), I am obliged, on
behalf of the Ninth Circult, to protest against passing that in

this way. They would not like it out there, and it Is not

their way. The clerk of the Circuit Court of Appeals has the

0 record printed there, and I know I am speaking correctly when I

say that t t is satisfactory. We do It differently in the

state courts of CallferAla, and just as Mr. Vanderbilt said, the

difficulty 's in getting transcripts enough to handle your ap-

peal.

Mr. Vajkderbilt has said "Two." My own experience Is that

three are rdly enough, because each party to the case wants

one of the transcripts on which to make his discussions, and one

has got to to filed, and even then, the printer is left out in

the cold. Now, the way it Is done in the Ninth Circuit is,
when that transcript is filed, the parties then designate what

parts of the typewritten transcript filed as the record on

appeal are to be printed,, and when they have made those desig-

nations, the appellant designates his, then the appellee desig-

nates what additional he wants if any, or they may stipulate,

and then the clerk In the Circuit Court of Appeals takes that
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Then the C.C.A. Judges have all the record that they need

to read contained in one book, and there are ample copies to

go around. Sixty of then are printed, and there are enough

left over to file in the Supreme Court if you apply for certior-
ari. The Phing works, and they do not want it changed.

Mr. Dossion. Well, it works very well if your parties

can print a record, but when you have to publish books at the

rate of an where up to a hundred thousand on some appeals in

order to have an appeal, it becomes a little bit silly, I think.

Mr. Longsdorf. You don't print the entire transcript.

You reduce It, Just as you do by excerpting it in the briefs,

but you get enough copies.

Mr. Gleck. Suppose you can't get the parties to agree

as to how ach they put In?

Mr. Longsdorf. They say how much they want printed, and

if they van too much, they have to pay for it.

The C airman. The Circuit Court rule is, the moving party

prints what he wants; hence, if he prints too much, he has

either to y the cost of it or get called down by the court,

or both. Nov, if he doesn't print all that the respondent needs,

the respondent prints what he wants.

SMr. Loj asdorf. We have been doing that thing in California

for years.

The Cha irman. And it saves all that interminable business

of counsel getting together and figuring out what shall be

printed.

Mr. Lon sdorf. I know.

The Cha• r•an. Or having to go in to the Judge and having
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the Judge necessarily decide.

Mr. D ngsdorf. I know that.

The Chairman. And getting the Judge so sore at you on

account of the nuisance of making him do it that when your case

comes up you have already got two strikes against you before you

go to bat. It is Just nonsensical from that standpoint. That

is relieved by this.

Mr. Y ungquist. Do we not have a duplication between (a)

and (L)? (a) provides for designation of the parts of the

record to to printed, and (L) provides that either party may

print the record.

Mr. Holtsoff. No. (a) is a designation of what is to be

Included in the record to be filed.

0 Mr. Yo mgquist. To be filed--I see.

Mr. Holtzoff. So you dontt reach any of that part of it

there, Xr. Youngquist.

Mr. De n. Why shouldn't the entire record be filed?

The Chairman. It is.

Mr. DeNn. Then why do you have to have a designation as to

what portioas of it shall be filed?

Xr. Loagsdorf. No, we don't file the entire transcript,

unless it I necessary.

Xr. Ho •toff. Suppose you go up on a question of law?
Mr. Dean. Don't they, in the Fourth Circuit, file an entire

copy of the transcript?

Mr. Se . Yes.

Mr. Dean. Beginning with the selection of the Jury, right

on through t the last?

The Cha ruan. The whole thing.



40 750

Mr. Imngsdorf. There are plenty of appeals that go up in
California Vithout a word of transcript, where it is only on

the law and the pleadings.

Xr. Dean. Should not (a) therefore be re-worded?
SNMr. H ltzoff. The civil rules do not require the entire

transcript to be filed. They provide that only those portions
shall be filed which counsel designate. Then under the Fourth

Circuit rule, when it comes to printing, as I understand it,
each counsel prints in the appendix to his brief so much of

what has besn filed as he wants to.

The C irman. I have struggled through the old method
that we hayv had in the Third Circuit, the traditional method

of printing everything, and I have also struggled through the
0days when you reduced everything to narrative form.

Mr. Lorgsdorf. That was worse.

The Chairman. And when this Fourth Circuit thing was de-
vised, the judges in the Third Circuit eouldn't see it at all.
They only adopted it after the Court of Appeals in the district
had; and vithin the last year it has been adopted In the First

Circuit, and the judges in every circuit that has it prefer it
because it reduces the amount of their paper york.

Mr. L•ngsdorf. We prefer it to the old system, but I0 think the vay they print the record in the United States Circuit

Court of Appeala in the Ninth Circuit aacomplishes the same re-

sult, and is still more convenient.

The Chairman. That is all right if you are both In San
Francisco, but suppose one is up in Portland, Ore., and the

other is dow in Los Angeles, it isn't so easy, is it?

Mr. Lonasdorf. Well, you have got to exchange praecipes
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deslgnatlnp the parts you want included.

The 02airman. I have gotten Into more bull-fights over
what records shall be printed than I have In the course of all

the trials I have ever been in.

Mr. th. Mr. Holtzoff,atq,*tt 92 (L) and 93 a duplication?

Mr. Txlngsdorf. Yes, more or less,

Mr. th. 93 seems to be much more complete than 92 (L).

They look ike the same thing.

Mr. Holtsoff. 93 is a little more detailed. I think (It)

of 92 covers everything.

The Chairman. On 92 (L), Mr. Dean, the clerk of the Fourth
Circuit, hao published an address that he gave at some one of

their Judicial conferences.

0 Mr. Dean. I read that.

The Chatirman. And they are really grateful, and from the
standpoint If the litigants It cuts down their printing bills to
about one f fth or one sixth of what they normally would be. It

is certainl• orth saving.

Mr. Dean. Oh, I agree with you absolutely. I read that,
and the only question I had was vhen you got to the Supreme Court,

whether you ran into any difficulties.

The Cha rman. Well, I asked Judge Parker about it, and he
said they never had had any complaint from the Court, and these
two cases tht I have had from the Fourth Circuit seem to have

worked out al 1 right.

Mr. Lon sdorf. I might add that the whole process of
appellate procedure in California is under revision by court
rules at the present time, and I do not know what they are going
to do about it. I tried to find out, but I couldn't get any
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inkling.

The Chirman. Is that in the Ninth Circuit?

Mr. Iongsdorf. No, no, in the state courts.

The C irnan. Oh, in the state courts.
S Mr. McLellan. There is one thing in these rules taken from

the civil rules that I think is perhaps of some consequence, but
it may be merely personal to me. The rule gives the district

judge among others the right to call the attention of the Court

of Appeals to misstatements In the record* either early, or
after the case has been entered in the Circuit Court of Appeals.

There Is no provision however for the judge seeing the record.

About hree or four weeks ago I had the experience of a
lawyer who vas filing his brief thinking that he would send a

0 copy of it to me, and he sent a letter saying that he enclosed

it, but unf rtunately for me, he sent the record instead of his
brief, and t was just as full of errors and misstatements as
it could possibly be. Both sides had agreed to It. The punctu-
ation in the judge's charge wan such that it was utterly senseless,
and under that rule, because I happened to see It, I called the
attention of the court to it, and counsel, who made all the

changes that I suggested.

Now, I o not believe that a judge should have any power--

the trial ju ce--vith reference to the record, as he did in the
case of a bi I of exceptions, but I think you serve the Interests

of everybody If the rule provided that he shall haye a chance to
see the reco d before it goes up, and the stipulation as to what
should be a ;art of the record, to the end that he may suggest to
counsel that the errors therein be corrected In the early stages,
instead of ha ing to do it through printing the changes later in
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case the JAd e happens by chance through somebody's mistake to
see It, and to see some misstatements in the record.

I think that is one of the defects in that rule, but it
may be Just because r am always anxious to see what somebody

says that 4 have said.

r. Dean. I think that is rather important, since we are

abolishing bills of exceptions.

Nr. Robinson. Certainly.

Mr. Dean. That is, the procedure under which they were

filed with the district Judge.

Mr. Ro inson. Yes, and signed by him.

Mr. Dean. And since the errors are often errors of law
made largel by the trial judge, it seems to me he should have

some opportunity to glance at it.

Mr. Mocollan. Yes, not to say what should go up, but to see
it# to the rd that he may act under the rule, if the lawyers

won't oorre t the misstatement, and of telling the Circuit

Court of Ap als what the errors are.

The Chairman. Tfu make that as a motion, Judge--some such

provision?

Mr. MoeIlan. Yes, I do, the language to be left to the

Reporter.

Mr. Dean. I second it.

Mr. Lon sdorf. May I interrupt for a question? You are
leaving the rovislon of paragraph (g) in this rule (92), the

record to be prepared by the clerk and certified?

Mr. Me llan. Yes, but I refer especially I think to (h),
which provides that the parties or the district Judge, either

before or afTor the record is transmitted to the appellate
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court-..

Mr. laengsdorf. Yes.

Mr. NMLellan. That the appellate court, on proper sug-

gestion, oi of its own initiative, may direct that an omission

or miasstatm sent in the record be corrected.

Mr. ngsdorf. Under this similar practice that we have

in California, the Judge certifies the reporter's transcript,

just as he did a bill of exceptions.

Mr. icLellan. Well, he doesn't do thatihere.

Mr. Noltsoff. The civil rule to which you refer, Judge,

is it not tte provision in (h)? Isn't that the same as the

civil rule?

Mr. You gquist. Yes, that is what he said.

0 Mr. Mc•ellan. Yes, but how Is he going to know about the

misstatemen a., unless he sees the record?

Mr. Lo] sdorf. The clerk certifies it and sends it up, and

that is the end of it. He doesn't see it at all.

Mr. Mc ellan. No, he doesn't see It at all; and he ought

to have the opportunity, because he sometimes can help counsel

and be perf etly willing to correct his misstatements.

Mr. Youngquist. By the way, the clerk prepares the record,

under (g), and I suppose the Judge coulr arrange with the clerk

to see the record before it goes up. Would that be sufficient

protection for the Judge?

Mr. Nc Dllan. No, I do not think the Judge wants to go

around askin for the privilege of looking at a record.

Mr. YOu gquist. No.

Mr. NMcellan. I think it should be made a part of the rule

that It should be submitted to him, though not passed upon by him.
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Mr. loungquist. I did not mean that, but simply to give

the clerk instructions to submit all records to him, in view

of the con ents of (h), Vhich gives him the right to suggest

the record

Mr. L ngsdorf. The practice under (g) corresponds to the

California practice. The clerk simply certifies the record, not

the reporter's notes. The clerk certifies that, then the re-

porter's naites are certified by the reporter, and the clerk

sends the ihole thing to the Judge.

Mr. N Lellan. We don't knov anything about it.

Mr. HEltzoff. To bring it to a head, may I move that rule
92 be approved as It is in the draft, vith the addition of an

amendment to cover the point suggested by Judge MeLellan.

0Mr. Robinson. Second.

Mr. Longsdorf. Nov, Just wait a minute. I want to add
something eLse. I think there is an error in (g) here that I

should have called to your attention sooner. Rule 92, page 2,

paragraph ( )-

" ut shall alvays Include, vhether or not designated,

copies of the folloving: the material pleadings* C"

That is a 1Jttle bit uncertain, or ambiguous.

" -without unnecessary duplication"

Then -

"--the Judgment;"

Nothing about the defendant's plea, or the verdict, and that

ought to go La. You can't have a complete record vithout that.

Mr. Hol0soff. Well, the Judgment shovw what the verdict

vas, of course.

Mr. Lonasdorf. Nov's that?
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Mr. 1oitzoff. The Judgment shows what the verdict was,

of course.

Mr. L~ngsdorf. Veil, how about the plea?

The Cla irman. It is part of the plModings.

Mr. B ltzoff. It is part of the pleadings.

Mr. TIdgsdorf. Veil, is it a pleading?
The Chairman. Tes.

Mr. Xedalle. No, no, that ordinarily goes in. The clerk
sends in t e minutes. That shows everything that happens in

the case.

Mr. H ltsoff. They do not do that in all districts.

Mr. Me1alio. They do not?

Mr. Ho ttoff. They do in some.

Mr. Dean. After all, this is only a matter--

Mr. Moe lie. You see, you are going up on the Judgment
roll, and you want to have everything that happened. These

appeals are appeals on the Judgment roll, because it includes
every Inte rediate step, and there Is no appeal on any of the

intermodiat steps, until you have the Judgment roll.

Mr. Lo gsdorf. How have we got a record of what the verdict

vas?

Mr. Medalie. I move the minutes, certified by the clerk,

0 be included.

Mr. Roltsoff. They are not included in the civil rule.

Mr. Metdlie. Well, of course, I know they are not, but It
has been the custom in many many Jurisdictions to include them,

because your appeal is on the Judgment roll.

Mr. Holtsoff. I have no objection.

Mr. Med lie. I move they be included.
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Mr-. oltzoff. I Vill make that as part of my blanket

motion.

MP. Nedalie. All right.

Mr. Holtzoff. That Ve include the minutes.

The C irmuan. All right, Mr. Holtzoff accepts that, and
Ve have Judge MoLellan's motion. All those in favor of the

motion to amend 92, say aye.

(The otion yas duly AGRRED TO.)

The Chairman. 93 has been covered by 92 (L).

That trings us to 94.

Mr. HNltsoff. That is similar to the corresponding civil
rule, and Just makes it easier to enforce a simple procedure.

Mr. Xedalie. All right, vhere is your procedure for the
supersedeas bond?

Mr. Holtsoff. That is contained in the Criminal Appeals
Rules. I a, only including those appeals rules vhich I am sug-
gesting be dhanged, rather than carrying them all.

Mr. Longsdorf. May I call attention to a difference here

between 92 (L) and 93? 93 reads:

" less ordered by the circuit court of appeals it
shall not be necessary to print the record on appeal In any

criminal Proceeding."

92 (L) eads:

" less ordered by the court it shall not be necessary

to prin• the record on appeal."

Which c urt are you talking about in 92?

Mr. Hollzoff. You vant to change that? That ought to be
"circuit cou t". Of course, it was intended to be "circuit

court".
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Mr. LAngsdorf. Well, I thought so.

Mr. H ltzoff. Shall we change it by consent?

Nov, ue are ul to rule 94, Mr. Chairman, which relates

to the simple enforcement of supersedeas bonds.

Mr. ýngsdorf. What became of 93, may I ask?

The CLairman. It is out. It is a duplication of (L).

Mr. Hclltsoff. That is out.

Mr. Longsdorf. Out?

Mr. Ycungquist. And in 94, line 3, "the court", by notation.

Is that th, Circuit Court of Appeals or the district court, or

is that dealt with in a preceding rule that does not appear in

this volume1 ?

Mr. Dean. I assume it is the district court.

Mr. Holtsoff. I think it -would be whichever court takes

the supersedees. That is my opinion.

Mr. Lo0gsdorf. Which court clerk is the agent?

Mr. Ho tzoff. Whichever court takes the supersedeas, I

will say.

Mr. Me alie. Why don't we say it, and make it clear?

Mr. De n. Doesn't the judge of the district court ordinarily

take it?

Mr. Ho tsoff. Ordinarily, the district court takes the

supersedeas, but sometimes the Circuit Court of Appeals will.
Mr. Me lie. Why don't you say the clerk of whichever

court takes the supersedeas bond?

The Cha rrman. The jurisdictional court accepting the super-

sedeas.

Mr. Lon ;sdorf. The judgment ought to be entered by the

clerk where the case started, and that would be the district
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court. When it goes back the minute can be entered, "Judgment

on the motion by summary Judgment."

Mr. $ th. 94 vould not have to cover both ball and super-

sedeas bonds. The Circuit Court of Appeals rules limit the0
supersedea bonds to fines. They designate the appearance bail
in separat rules pending appeal. Ought not this to cover both?

Mr. ngsdorf. You mean bail on appeal?

Mr. 3eth. Ball on appeal, yes.

Mr. Irltzoff. Well, the supersedeas bond is equivalent to

ball pending appeal, isn't it?

Mr. Seth. Well, look at rule 6. It is distinguished.

The trial court may stay the execution of any sentence of fine
or costs, a~id it may require the defendant pending appeal to pay

the fine, sl ibmit to an examination of his assets, or give the
supersedeas bond.

Mr. Holtzoff. Well, if he does not give a supersedeas

bond, the d fendant stays in Jail.

Mr. Be Ii. This relates only to the fine.

Mr. Lorgsdorf. The appeal stays the execution of the

sentence. 1here is nothing to supersede there.

Mr. Holtsoff. No, butthe supersedeas bond is so, as I
understand it, if the defendant Is to be released from custody

O pending appe 1.

Mr. Dea m. That Is a bal1 bond.

Mr. Betra. The trouble here Is, the supersedeas is used

to stay the xecution of the fine.

Mr. Mcpllan. Why don't you cover both?

Mr. Beth. That Is what I say--"supersedeas or bail bond."

Mr. Hol soff. Yes, sir, I think ve should.
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The Chairman. All right, a motion Is made to include
bail bonds as vell as supersedeas bonds on appeal, In rule 94.

Mr. Dwan. I second it.

(The motion was duly AGREED TO.)
MR. HILTZOPP: I move, with that amendment, the rule be

adopted.

Mr. N dalie. At whichever court he happens to file the
bond in. think that the provision, however, ought to be for

his filing the bonds only in the district court. The circuit

court isn', going to.

The C airman. Well, we define "court" to mean the district

court, so that is all right.

Mr'. Me alie. Well, is it clear that the supersedeas and

the bail bond are both filed in the district court? If it
isn't, it o ght to be so, because the clerk of the circuit

court can't go around to the various districts enforoing bail

bonds or su]ersedeas bonds and collecting fines.

The Ch•irman. Subject to a check-up on that, may we have

a tentative acceptance?

Mr. Me alie. Yes, sir.

The Chairman. All those in favor of the motion say aye.

(The m tion vas duly agreed to.)

Mr. Ho tzoff. Nov, rule 95, "Definitions," really duplicates
in a sense the general definition section of these rules, in
part, not in whole, of these rules, and I think if we are going

to have just one set of rules, you do not need rule 95.

The Cha rman. It can be combined vith rule 1.

Mr. Rol soff. Yea, I think so.

Mr. Bob nson. I think so.
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Mr. M dalie. Computation of time, lines 11-13. If you
give Somebody 40 days or 90 days, and the time is extended,

end you gi re them nine months, or let us say 180 days,,vhy

should you exclude 3undays and legal holidays? That is no

place for excluding them.

Mr. H ltzoff. Well, that is the President's rule.

Mr. Me!dalle. It Is a poor rule.

The Chairman. If the last day on vhich you happen to act
happens to be Sunday or a holiday--isn't that right?

Mr. MLellan. Yes, or vhen the time is less than seven

days.

The Ch~airman. Yes.

Mr. Meialie. Well, you have no such time here. The time
is specified in the foregoing rules.

The Chairman. We have got an earlier rule on that.

Mr. Holtzoff. Rule 8 (a) covers that, and I think this
second paragraph becomes unnecessary.

Mr. Me alie. All right, I move to strike it out.

Mr. Seth. It is taken from the present appeals rules, this

part.

Mr. Ro inson. That is right.

Mr. Lozgsdorf. If this is all part of one whole system of0 rules and one complete whole, then the foregoing rules, occurring

on page 95, overlap the rule we have got away up in front of

this.

The ChaLrman. That's right.

Mr. io sdorf. If these rules apply only to the chapter on
Appeals, the they should be so worded, so as only to apply.

The Chal rman. We can't do that yet, until we know what
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the court wants us to do with the situation. It is our problem,

so ve Vill have to get a very tentative approval of this,

knowing th t it may or may not be combined with rule 1, with

rule 8, or possibly may be made separately.

Nov, Ake I understand it, the last paragraph Is the only

new part.

Mr. HKitzoff. That Is right.

The C kirman. So far as the criminal appeals rules are

concerned?

Mr. Hltzeoff. Well, no, only the last clause of the last

paragraph is new, including proceedings to punish for criminal

contempt of court. That is to cure the defect pointed out in

the Nye case.

0The Chkirman. I see.

Are there any other questions on this rule?

Mr. Holtzoff. I move it be adopted, Mr. Chairman, with the

omission of paragraph 2, and subject to consideration of its

being combined with rule 1.

Mr. YTuo quist. Yes.

Mr. Lo •sdorf. And the correction of the rule, and permit-

ting in this other unforeseen rules that might be misleading.

Mr. Holtsoff. That is a matter for the committee on style.

0 Mr. tonsdorf. Yes, I think so.

The Chaa rman. All In favor of the motion, with this

amendment ani modification, say aye.

(The moeion was duly AGREED TO.)

The Cha rman. I cannot think of any rule we have not

covered.

Mr. Med lie. There may be a few odds and ends we will



53 763

want to pu in--for examples stating what is to be done on a

motion in arrest of judgment.

Mr. R ltzoff. We have no rule on arrest of judgment, and

no rule on grand jury, as yet.S
Mr. Xodalie. Also such things as viewing the premises, as

to which there ought to be specific authority.

Mr. Lcngsdorf. Indeed there ought.

The C Iarman. I would like to suggest this--that the
Secretary write a letter to each member, which would reach him

probably as soon as he gets home or be there waiting, asking

him to suggest any topics that he thinks of that should be in-

cluded that we have not touched so far.

Mr. Long dorf. If that is a motion, I second it, arnd I

hope it will be worded broadly enough.

The Ch irman. Let us proceed to the v'eafef the program.

I think any of the matters that we have covered today that

seem to be controversial so far as the members of the Committee

are concern d, as soon as they are redrafted, should be sent out

to all the members of the Committee, so that we can see whether

the third r drafting embodies a meeting of the minds. I do not

mean by thae, if you are on the losing side of a motion, that

you should argue it over again, but to see whether or not theSrule expresses the sense of the meeting.

Mr. Longsdorf. The s•ae questions will be open as on a

motion for hearing on appeal?

The Chairman. No. 3: That as soon as we get a return or

an expressiox of opinion on those things, that the Ccmmittee on

Style start ýo operate, and as fast as they can get the matter

in shape$ t t another tentative draft be sent out to all the
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members of the Committee, and we will arrange for a final meet-

ing before the report Is submitted to the Court. I take it,

after that it vilii be for the Court to determine whether or not

it is to b printed and circularised to the bench and bar,

and then, frm then on.

M*. N Lellan. Are you deciding whether to hold the meet-

ing in Was lngton or some place else where the hotal accono-

dations ar more suitable?

Mr. ; dalie. Thank you for that. I was about to put it.

The Chairman. Chief Justice Hughes expressed the desire

that our m etings be held here. I do not know whether that

commandmen continues or not under the present conditions.

Perhaps I ,ay talk to Chief Justice Stone about it. I take It

your favor te meeting place is Atlantic City?

Mr. NcLellan. That Is it.

Mr. Seth. Hoboken, we figured on!

The Cairmuan. Vell. Why dissent from anything in Hudson

county?

Mr. Hltzoff. Now about Essex county?

The Chirman. Oh, that is all right. We will see you are

well treated In the hotels and clubs.

Does that general program meet with the approval of the

committee? If it does, we will consider it accepted tentatively.

Mr. Lo adorf. Can we have any forecast about when the

next gathering will be?

The Ctiruman. That, I should think, would probably depend

on the reporter.

Mr. Ro mnson. And Mr. Noltzoff, and all of our staff, and

how fast we can work.
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Mr. Waite. I understand the Reporter is to sail for

Singapore on a battleship. I do not know whether the war will

be over b then, or not.

The Chairman. I think the Chief Justice ironed that out

vith the Secretary of the Navy.

If tere is nothing more, gentlemen, I think we can adjourn

and notify everybody of course at the earliest possible moment

when it is likely that we vill have another committee meeting.

That is all. I think a motion to adjourn is in order.

(The otion was duly AGRMED TO.)

(Wher upon, at 10:30 p.m., the Committee adjourned.)


