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PROGEEDPINGS

porter regquests that as usual ve keep our respecstive seats

Gentlemen, the re-

througheut the cenference, se as to maks his vork a bit easier.

Ve are very happy te have Judge MoClellan wvith us teday.

I think everybedy is here except Judge Burns.

Nr. Robiasen, do you vant to start with the discussion

frem the
Nr.

ng?

insen.

T™he Chairman.

Nr. Robinsen.

Rule.”

Beginning vith rule 17

Ruls 1.

This rule might be called the "Youngguist

You vill recall that at our meeting in Septembder MNr.
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Youngquist felt there should be a rule ia which could be placed |

mtters of ponstruction, definition, and applicatien, and 1t

has boen the effort to meet that request, vhi{bh seemed to meet

vith appreval by the other members of the Committee.
te which that has been successful of courss is for you to say.

The ex
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You have the rule, there, bDefore you. Is it in the supplement- !

Kr. Q1

ok.

nson. That was prebably sent out in supplementary

I just vanted to raise the questien adeut the
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1 mandate, Dees anyone have that bill here in whied

!
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they raise those various reports?

Mr. Holtzoff. These reports are included in that--the
courts that are listed here.

Mr. Glueck. What about the ones he mentions in the note
there that ask to he exempted?

Mr. Holtgoff. They are all included; but the point is, 1t
is not mandatory.

Mr. Glueck, That 1s right. I wvas going to say, it says-

"The Supreme Court may meke rules for each one of
these places."

Mr. Holtzoff. That is right.

Well, before ve pass to (b), I would 1like to ask a question
of very minor importance as to (a). It is just a matter of
phraseology. In line 3, it seems to me the vords "any and"
might well be omitted so as to deal with the disposition of all
proceedings.

Mr. Robinson. The reason for that is, to follow the
language of the statute.

Mr. Holtzoff. I see.

Mr. Robinson. The effort has been made to follow just ex-
actly the statement in the statute.

Mr. Holtzoff. I always had a notion "any and all” vas
1llogical.

Mr. Robinson. You will have to speak to Congress about
that.

Mr. Holtzoff. Oh, no, ve do not have to follovw that
practice.

Mr. RJbinsen. Oh, no; I do not say that--if ve are

follovwing the language.



" te fellew the preeise language under whieh we ast. If you wish
' te make that comparisen, if you vill turn te the last part of

Nr. Holtseff, I think a goed many statutes are peorly
drafted. I suggest ve emit "any and”, and leave “"all proceed-
ings”. I

Nr, Redbinson. The reason has bdeen stated--ve are trying

your draft beeks you will find the statute set eut uader the |
iadex tad “statutes"., There, you will find the Criminal Rules
Act of Jume 29, 1930, chapter #A5, set afit--

"Be 1t enacted ¥ ¢ ¢ That the Supreme Court of the

m,t“ States shall have the pever te prescribe, frem time

t; tu? rules of pleading, prectice, snd procedure with

respeqt te any or all precesdings prier te and including

m;auz, ® & 2% gto,

S0 the effort simply has deen te set out our authoriszing
statute as early as possidble, and that is the reasen for that
expression., Of course the "or" has been changed to "and", but
aside from that the language is that of the emadling act.

Nr. Vaite. l:?. Reperter, to cheer you up on that, regard-
less of form, I read that first sectien to a layman yesterday,
and he listened carefully and said, "Ny God! That is a mere

auspicious beginaing than I suppesed a greupy of lavyers osuld

possibly make!” B

Ar. Heltseff. Nr. Cheirman, I weuld like te move to strike
eut the vords "any and" in line 3, s¢ that the sentence will
read:
“These rules shall be sonstrued te secure the just,
speedy, and inexpensive dispesition of all proceedings * "'
I am making this motien jJust in the interest of styls.




MNr. Youngguist. Why den't ve leave that te the "Coumittes
' on Style" jather than spend our time on it? Ve have emough te |
do on that anyvay. I move that as a sudbstitute,

f Xr. Waite. I will support that.

Nr. Holtsoff. There isn't any, yet.

Nr. Nedalie. It seunds very collequial, deesn't 1t?
Nr. Holtzoff. "aAny and all”,

Nr. Medalie. Yes.

Mr., Haltsoff. It dees sound colloquial,

T™he Chairman. Was there a metion--not seconded? !

Mr. O¥field. BSecond. i
Nr. Waite. I seconded the substitute motiem, and if there!

|
isn't a "odumittes on style" I am prepared to meve we appeint :
;% a committes on style as a matter of expedition. g
‘ The Chairmen. Will you imclude that in the substitute 3
motien, Nr. Youngquist? | |
Nr. Youngquist. All right. | |
The Chairmen. All right. |
The Chairman. You have a substitute metion that this z
| matter raised by Kr. Noltsoff be referred to a committee on
style, vhieh is ecreated by the metion. Are thers any remarks
| om the substitute motien?

(The substitute motion vas AGREED 70.)
. Mr. Roltsoff, I have got a point on 1ine 5., I do net

| kmew vhether that belengs to the committes en style or net.

| The werds "in proceedings"™ in line 5 seem to be unnecessary.

: Rr. Redinsen. That, again, Nr. Chairman, is language of

| the statute. That is the simple réason. It may be that 1s net

| & suffisient ressen.




Nr. Neltseff. No, Oremmatisslly I think the phrase does

. not cerrectly connect with what goes before, and I think if

those tve woprds were striocken out it weuld bde a grammatically
cerrect uMn.

Xr. Robinson. I should be very glad to have that left
vith the committes on style alse, if that is the wish ef the
Committee,

The Chairman. I sheuld like to suggest also to the com-

mittee on style that the semntence, from the words im line §,

. "prior to", might vell be dracketed for future censideration,

in viev of the imstructiens of the Ceurt that ve were supposed
te bring in recemmendations relating to appeliate prastice.
Nr. Keltseff, Mr. Chairman, when we do that, ve have to

separate those rules frem the rules relating to trial practiee,

because under the enabdling ast the rules relating te trial
practice have to be subtmitted to the Congress,,vhereas under
the Oriminal Appellate Rules Act of 1933 those rules do net
have teo bo submitted o the Congress, se it seema to me we
vould have te separaste the rules into two groups, anywsy.

~ The Chairman. T think 1%t vould be unfertunate if we had

tq do i¢t, cause one of the main purposes im making the sug-

Rr. Noltsoff, But you would not vant to ask the Supreme
nder & portien of its pewsr over aypellate pro-
tmitting to the Congress the entire body of the
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The Chairman. I de not take it they would be surremdering
|

" them. It weuld be going in as a portion of the vhole thing,
" but that 18 a matter that can be decided later. It is merely

a
%' & question for the style committes. Are there any other com- ‘
| mentsfon paragraph (a)? ___L_,
‘ Mr. Seasengeod. Ismn't this the last sessien before you B
; |
" send the things out? )

The Chairman. I weuld assume that the style committee's
' funstien veuld mean, if we fellov the precedent of the present |
. Constitutien, that vhen we think ve have agreed upon a set of

]
i
i
!

;. rules, then the style coxmittee will do their work, and vwe will
' fimd, 1f ve fellev the precedent of the Federal Constitutionm,

g

ve will agres to a lot of thimgs that ve never suspected. E

e -
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ALL right, 1f there 1s nethifig further, ve vill precesd to
; paragraph (b). | |
. Nr. Robinson. 7That, you vwill observe, takes expressioas
from paragrash (a) vhich have beem condensed or shertened in |
paragreph (), and extends them, ineluding of eeurss (b) (2), i
jr vl‘uoh 88 yeu will observe takes in the matter vhich aroused i
consideradle discussioen at our fermer meeting, namely, To vwhat g
| aistrict seurts shall the rules apply? MNr. Holtseff prepared aj
rule 2 on that, and if paragraph (b) (2) is used, it is suggesti
o4 that it weuld supersede rule 2 in your draft. ,
Mr. Youngquist. It is suggested that it would do what?
Nr. Robinson. That it would supersede rule 2,

Nr. Youngquist. Yes.

i
|
Nr. Rodinsen. 2 could them be omitted. ;
Mr. Crane. Where is that?

Mr. Robinsen. That is your second.




Mr. Crane. I

Nr. Glueck, There are some items in this (b), however,
vhich are met referred to in (a), aren't there--for instanse,
"cemmitting magistrate™?

Mr. Raobinsen.

1ine 15, vjﬂmph (v) (3):
'Committing magistrate' inecludes United States Com-

missigner® ¢

I thimk the eombination of rule 1, paragraph (a) lines 5§
and 6, with (in rule 1) paragraph (b), lines 15, 16, and 17,
takes care jof that., Doesa't 1%, Mr. Glueck?

Mr. $lueck,

pansion of items mentioned in (a).

Nr. Robinsen.
nr. Gluesk.

oludes commissionsrs and other types of committing magistrates,

doesn't 1t1?
Mr. Robinson.
Nr. Glueek.
Mr. Rebinson.

Nr. Glueock. VWhat ether types do ve hive in the Pederal

Judiciary?
" » ldbi“on .

of the federal statute on that subjest. If you are familiar

vith that statute,

peace, United States Commissioners, judges of state ceurts, and

mayers of eities.
nr. $lueock.
Kr. Rebinsen.

ase.

e mmtnis e e et one e e o

That is included in (a) 5 and 6, xls0 at

v

I mean, you said that this is merely an ex-

Yeos.

But yeu see this is a generic term, It ik-

Yes.
This is line 15,
Yes, that is true.

That is dens te 1nnorDOPQ§Q the provisiens

you knev that that lets in justices of the |

!

Oh, yes.
And of course ve de net want to inelude all
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that list at this point, so that simply tacks on to the statute.

Mr. CQane. May I ask about (1), "determination of the
question of guilt”.

"Vpetermination of the question of guilt' includes a
verdict, & finding of gullty or not gullty by the court if

a jury has been vaived, and a plea of guilty."”

Nov, wvhat about the other plea of nolo contendre? JIsn't
that also & plea?

Mr. Robinson. 7You see, Judge Crane, vhat we wvere again
trying to do vas to follow the language of the enabling act
under vhich we operate., Those are its vords, you see.

In your appendix you have-

"Any or all proceedings prior to verdict or finding
of guilty or not guilty by the court if a jury has been
vaived, and by a plea of guilty."

Mr, Crane. I think there might be a question raised
wvhether a man has been found guilty if he has pleaded nolo
contendre. He may, and he may go to jail., You would not want
to have a definition that excludes anything of that kind?

Mr. Robinson. I go back again to what Mr, Youngquist
presented at our last meeting. It is not exactly the idea to
make the words mean what we say they mean, but 1t is to inter-
pret our use of them here rather than attempt a finite defin-
ition. Isn't that right, Mr. Youngquist?

Mr. Youngquist. Yes, so &8 to obviate the need of scat-
tering defﬁnitions throughout the reat of the rules. I have
noted the iamo point that Judge Crane has, vhether nolo contendre
should be included. 8trictly, it is not a determination of

the questian of guilt.
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Mr. cfanp. I know, but it is treated--

Mr, Youngquist., But Y think it should bs included. I
think it should, in view of the practlcal consequences of the
plea, be included.

Mr. Crane. 8ome smart judge will take that as meaning
that 1t is not & question of gullt,

Mr. Youngquist. That is right. I have the same notation,
and I may edd, while I have the floor, we later speak of holi-
days. In one place vwe speak of them as holidays "under federal
or state law". That ie, wvhether under federal or state law.

I think that should be included in our definitions.

Mr. Robinson. Right.

Mr. Youngquist. We have a number of definitions in rule
95, I find, vhere it might be thrown in.

Mr. Crane. What should wve do with this plea of nolo
contendre?

Mr. Holtzoff. I think we should insert "and plea of
nolo contendre”.

The Chairmen. How.about "non wvult"?

Mr. Holtzoff. I do not think the Fedsral courts use
"non vult",

Mr., Crane. I think the Pennsylvania courts 4o; but the
nolo contendre is just as good.

The Chairman. Will you so move, Judge Crane?

Mr. Crane. Yes.

The Chairman. Is that seconded?

Mr. Crane. I move that be included.

(The motion vas duly AGREED TO.)

The Chairman. Is there anything further on (b) (1)?
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Nr. Nedalie. That means that hovw you are te put in this

nolo contendre addition is left to the committee on astyle
that 1t?

s 1n

The Chairman., I think that is right. It is a matter of

veaving it in.
Mr. Crane. Yes.

The Chairman. I take it wo need not spend time on 1

t.

!
i
l
|
i
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i
|
i
|
|
i
|
|
|
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|
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i
|
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All right, (b) (2). Do yeu wvant to compare that vith the

prepesed language for this rule 2, vhish apparently ve de
need if this stands?
Nr. Haltseff. It is the same thing.

not

Nr. Langsderf. MNr. Chairman, I see something in rule 2

that I think eught te be gquestiensd. The distriet courts

in

Alaska and the Canal Zene have jurisdiction over territorial

orimes. In Alaska the district sourt has 1it, and in the Camal

Zene the justice or seme form of inferier court has Jjurisdie-

tion over these. I think ve ought to be careful net to use

language vhich might drav thoss territerial orimes and the pro-

eseding inte thess rules.

Mr. Holtseff. I think we should drav them in. Ve have

the same situation in thePistriet of Columdbia. In the Distriet

of Columbia all local erimes are tried in the distrist ceurt,

because the distriet court is a2 combination state~federal cmﬂ.
and that s true of the distriet court of Alasksa and the dist-

riet court in the Canal Zene. Now, in the distriet court

in

b

!
|
]
I
|
|

1
.

‘
!
i

the District of Columbia they use the same procedure for fmu#

offenses and lecal offences. It would be very confusing to

have twe sets of proceedings.

Ny, lamgsderf. 8o they de in Alaska, but they deo net, in

i

s

!
{
1
i
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the Canal Zone, as I understand it. g
Nr. Neltzoff. Neo, in the Canal Zone they do. The judge
of the district gsourt in the Canal Zene handles all erimimal
offences, and it seens to me 1if these rules are going to be
applicabdle to Alaska and the Canal Zone--and I venture to say

they should--they sheuld be as applicable to local offemces or |
territorial effences as they are to federal offenses, because i
you vould net want the same sourt te use twe sets of procedure,
Nr. Langsderf. I came away from reading that Canal Zene |
eriminal precedure ccf with the impression that there vere l
Jmi«u of the pssse dewn there vhe had certain trial juris- ;
diction:
Rr, vwlturt. Well, there ares justices eof the pesace and
there i3 ;"u” court, Jjust as there is a police court here
in the Distriest of Columbia for the trial of miner offences,

but all felenies in the District of Columbia are tried in the

District Caurt irrespestive of whether they are federal offences
or are cognizable under a statute of purely local applieatien,
and the ure 1s the same in all cases.

Te have tvo sots of prossdures vould de exceedingly cen-
fusing.

The Chairman. Is there anything further on that point,
gontlemen?

Mr. Seasongood., Is the question up as to whether they
are applieadle to the Oamal Zome? That is part of ml; isa't
187 I notioe that this Governor wrets, in a letter of August |
27T
"It is recalled that a similar situatien arose
follewing the passage of the act of Mareh 8, 193‘. empover:
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ing tﬂc Supreme Court to prescribe rules of practice in

proceedings in criminal cases after verdict, and the

general rules promulgated under the 1934 act wvere not ex-
tended to the Canal Zone, nor were there any special rules
prescribed for the Zone."

Is there any inconsistency in having these "after verdioct"
not apply to the Canal Zone, and then having ours apply to the
Canal Zone?

Mr. Holtzoff. Well, I think the Supreme Court could wvell
extend the rules afterward to the Canal Zone. It has that
pover. It did not do it originally vhen it promulgated those
rules, but the district judge of the Canal Zone is very anxious
to have these rules applicable to his court, and of course he
is in a much better position to determine that question than
the Governor of the Canal Zone. The Governor of the (anal Zone
is a military governor, and he 1s too casual and sporadic in
his contacts with the district court. I do not think that on a
matter of this kind his opinion should be preferred to that of
the district judge.

Mr. Seasongood. The only point that oeccurred to me in
reading the letters vas this. Here is Wheeler, acting Governor,
too, and he makes a serious question:

"When Congress, by the act of June 19, 1934, empovered
the Supreme Court to prescribe rules of practice and pro-
cedure in civil cases, it was provided such rules should
be for:tho district courts of the United States, a phrase
construed in the Mookeeney case as excluding territorial
courts such as the United States District Court for the

District of the Canal Zone."
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i
I Juaﬁ raise the question--I do not pretend to know the
ansver--vhether it 1s confusing to have your criminal rules
apply to the Canal Zone and your civil rules not apply, and
your rules after verdict not apply.
Mr. Holtzoff. Well, the Supreme Court has authority to

apply them, so thet there is no lack of pover. We might per-

haps suggest that the whole body of rules be extended to the

Canal Zone. Certainly the district judge wants to sae that
done. ”

Mr. Youngquist. And the district judge suggezts no
reason vhy there should be an exception made in the Canal Zone.

Mr. Holtzoff. Yes,

Mr. Youngquist. We have this situation, Mr. Seasongoed.
The statute that we are working under now includes by name the
Canal Zone, which the statute on civil rules d4id not, and I
should think wve ought in the first instance at least to include
the Janal Zone with the others.

Mr, Seasongood. I do not say we should not. I just pre-
sent the question whether there will be any lack of harmony in
the district court rules, having one set apply, the other not
applying.

Mr. Glueck. Isn't that a matter of notifying the Supreme
Court about this business of "after the verdict” and leaving it
to them, rather than us?

The Chairman. Yes.

Mr. Glueck. We can't do anything about 1t in rules,
certainly.

The Chairman. May we leave it, then, with a note to be

made, to go to the Court, vhen our report is filed, calling the



15

Court's atﬁention to this difference betveen the district, here,
and applying 1t to the appellate rules?

Mr. Seasongood. Yes.

The Chairman. The next question is on (b) (3).

Mr. Holtsoff. There is a matter for the committee on
style, in line 16, "any" I think ought to be "every".

Mr. Dean. Mr. Chairman, before we pass to that I would
like to suggest that the question be acted upon as to whether
these rules should apply to the Virgin Islands. That would be
the only one that 1t was not applicable to under this,

Mr. Holtzoff. The reason this draft doesn't include the
Virgin Islands, Mr. Dean, is that the district attorney for the
Virgin Islands objected. Personally, I should kave:put the
Virgin Islsands in.

Mr. Dean. I vould like to see some of the other United
States atiorneys--we have had about five in the last six or
seven years--give some of their impressions, and also the
district judge.

Mr. Holtzoff. I corresponded with the district attorneys,
those dealing with the territories and possessions, and asked
each of them to get the opinions of the parties interested, and
all I got from the Virgin Islands was a letter stating that he
did not think the rule ought to apply to the Virgin Islands;
but I should be inclined further to extend them,

Mr. Dean, I would like tc see it left open, anyway, and
not excluded at this meeting. On the basis of the information
vwe have here, I do not think it 1s sufficient to exclude them.

Ehe Chairman. You move they be included?

Mr. Dean. I would like to move that, yes.
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Mr, Hoitzoff. I second the motion, Mr. Chairman.

The Chairman. 1Is there any discussion.

(The motion was AGREED T0.)

The Chairmen. Is there anything further on (b) (3)%

Mr. Glueck. That is a matter of style, Mr. Chairman.

The Chairman. Yes.

Mr. Glueck. But there is still the point, that I d4id not
make very well--that in lines 5 2nd 6 in (2) ve speak only of
commissioners. MNovw, the question is whether item (3) under
(b) shouldn't be "United States Commissioners, ineluding other
committing magistrates”, instead of the way it is put here.

The Chairman. Or, alternatively, that in line 6 we refer
to "committing magilpratos"?

Mr. Glueck. Yes,

Mr. Holtzoff. I proror the other alternative, because to
say "the commissioner" shall include committing megistrates is
a "title" definition, which gives to a vord a meaning other
than the proper one.

Mr. Glueck. You are right. It is rather far-fetched.

I ﬁrefer yours.

The Chairman. You make that as a motion?

Mr. Glueck. I so move.

The Chairman. It is moved and seconded that the words in
line 6, "United Btates Commissioners", be changed to read
"committing magistrates”. |

Mr. Crane. Yes, line 6?7

The Chairman. Line 6, going back to rule 1.

Mr. Waite. Mr. Chairman, that raises in my mind a question

vhich 1s rrdnkly predicated on ignorance. Are there any
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procooding; before United States Commissioners which should be
included in (a), which would not be within their functions as
committing magistrates?

Mr. Holtzoff. Yes, there are.

Mr. Dean. Yes, there are a fev.

Mr. Waite. Then if 1t were changed to "committing magis-
trates" it would 1limit the other functions,

Mr, Holtzoff. 1In supnorting that rotion, I overlooksd the
fact that the United States Commissioners, by & recent act,
have certain trial jurisdiction. 1In other words, the United
States Commissioners sit as committing magistrates. They also
have trial jurisdlction over petty offsnces committed on fed-
orai reservations.

The Chairman. Could ve not say, then, "United States
Commissioners and other committing magistrates"?

Mr. Sath. Right.

Mr. Holtzoff. Then are there other limites to the wvords
"United States Commissionars”? It limits them, doesn't 1t, to
their functions as committing magistrates? You say "United
States Commissioners,"

Mr. Glueck. We would say, "and committing magistrates".

The Chairman. All right.

Mr, Crane. Howv have we got that now, Mr. Chairman?

The Chairman., Tentatively, subject to a motion by somebody,
"before United States Commissioners and committing magistrates."
Is there any objection to that?
| Mr. Robinson. I think that 1s all right.

(1he amendment was AGREED TO.)

Mr. Glueck. Then the question arises, Mr. Chairman,
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|
whether, with that amendment, ftem (3) under (b) 1is still
necessary.

Mr. Robinson. I would go back to the statement made a
moment ago to the effect that that is based on the federal
statute in which many types of committing magistrates are auth-
orized by law, and I believe that (3) should be vrétained in
order to show that ve are not interfering with that statute in
any vay.

That has been considered pretty carefully--I think it vas
at our meeting in September--and I think we decided we had
better leave the justice of the peace alone.

Mr. Holtzoff. I believe we should leave them alone, but
is the definition necessary? Isn't the phrase "committing
magistrate” a term of art, so that you do not have to define 1it?

Mr. Robinson. Not when it 1is defined by atatute, I believe.

Mr. Dean. It is not defined by statute, though, is 1t?

Mr. Holtzoff. No.

Mr. Dean. Doesn't the statute simply list the titles of
people who do act as committing magistrates, vithout attempting
to define the words?

Mr, Robinson. They are defined--I mean, included in the
statute under that general heading.

Mr. Dean. Would it run counter to any style we have gen-
erally adopted, to refer specifically to that statute, saying,
"tcommitting magistrate' shall ineclude all those officials
designated in section so-and-so, title," etc.?

Mr. Holtzoff. I do not think wve should refer to that
statute, because Congress might pass some other act in the

future, naming some other committing magistrates. I think it
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vould be a\dangorous thing to incorporate a statute by reference.

Nr. Dean. Quite right.

Mr. Glueck. If the term were ever litigated, they would
consult that other statute, though, wvouldn't they?

Mr. Holtzoff. I would rather feel as Mr. Glueck does,
that this is surplus.

Mr. Glueck. I so move.

Mr. Holtsoff. I second.

The Chairman. It is moved and seconded that (3) (b) be
deleted.

(The motion was AGREED T0.)

Mr. Seasongood. I do not want to be fussy, but on this

ought we not to say, "United States Commissioners and other

'caunitting magistrates"?

The Chairman. I suggested it.

Mr. Seasongood. Because you say here, in (3), "committing
magistrates” includes United States Commissinners and any
others.

The Chairman. That 1s going out.

Mr. Robinson. That is going out.

Mr. Holtzoff. That is going out.

Mr. Seasongood. I knovw, but if "committing magistrate”
includes United States Commissioners, then wve ought to say
here, "United States Commissioners and other committing magis-
trates.”

Mr. Youngquist. The reason for it 1s, ai I understand it,
that the United States Commissioners have jurisdiction over
petty offences, vhich is above and beyond their jurisdiection

as committing magistrates; and if you insert the word "other",
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that might be construed to apply to them only in their capacity
as committing magistrates, and not in their function under the
petty offences lawv.

Mr. Seth. Are ve going to include those petty-offence
rules that the Supreme Court has already promulgated, in this?

Mr. Longsdorf. They are not in this book.

Mr, Seth. I mean, are they to be included in our rules?

Mr. Holtzoff. They should be a part of these, in order
that these rules may be complete.

Nr. 8eth. Yes, but they have alresady promulgated those
rules,

Mr. Youngquist. Yes, they are in the appendix, here.

Mr. 3eth. Well,

Mr. Longsdorf. Mr. Chairman, upon this question of com-
mitting magistrates, I think you will agree that section 591 of
Title 18 1s the sectlion which grants jurisdiction to those
enumerated state officers who may be committing magistrates.

If I am right about that, it is of course beyond our reach to
alter that in any way, end the statute cannot be superseded
by anything ve do.

It may be, in viev of that, that we ought to be careful to
avoid any possible misunderatanding in these rules.

Mr. Glueck. What is meant really is, in 1ine 6, "United
States Commissioners in their capacily as magistratesa," is that
right?

Mr. Holtzoff. Yes.

Mr. Glueck. That is the limitation intended. Why can't
Ve say something like that, and then say, "and other committing

magistrates"?
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The Cﬂairman. Or say, "before committing magistrates,
including United 3tates Commisaioners"?

Mr. Robinson. I think you are getting back almost to re-
instating this. Before you get through with it, I think that
1s vhat you will be driven to.

Mr. Holtzoff. Ian't .that a matter for the committee on
style?

NMr. Glueck. Yes, I think so.

Mr. Holtzoff. DBecause they know what we want, it is just
a question of the phraseology.

The Chairman., Does someone move to refer that?

Mr. Holtzoff. I s0 move, Mr. Chairmsn.

(The motion was seconded and was AGREED T0.)

The Chairman. Now ve come to (b) (%).

Mr. Holtzoff. I suggest that that is also surplusage, and
that the same disposition be made of this as vas made of (3).

I move we strike out (4), "party"”. The word "party" is
& vword of art, you do not have to define it.

Mr. Medalie. I second the motion.

The Chairmen. I missed the motion. Will you restate it.

Mr. Holtsoff, I move ve strike out (4), on the ground
that the word "party" is & word of art, end that to define it
is surplusage.

Mr. Robinson. I might say that was based on a discussion
&t the {ormer meeting, at which there seemed to be some doubt
on the part of some of the members of the Committee, whether or
not "party" would cleariy include the United States. Now, if
there is no doubt, of course, this should go out,

Mr. Holtzoff. I do not think there is any question about
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vhat the i&rd "party" means.

Mr. Robinson. Well, the point vas raised, and we just
put 1t in here for your consideration. Of course, it is im-
material vhether it goes out or stays in. If you think it is
unnecessary, it ought to go out.

Mr. Youngquist. We ordinarily use the vord "party" in
connection with civil proceedings, and the word "prosecution"”
and "the accused” in criminal proceedings. Perhaps that vas
the reason.

Mr. Holtsoff. The word "party" is used in criminal pro-
ceedings, Mr. Youngquist, the same.

Mr. Youngquist. Under the old style, I mean, that I was
accustomed to vhen I was practicing criminal lav.

Mr. Crane. I do not ses vhat you need that for. "Party
means the United States or a defendant., The United States, by
its consent, can be a defendant, can't it?

Mr. Holtzoff. This is criminal,

Mr. Crane. Oh, criminal. That's right. Well, wvhat do ve
vant it for?

Nr. Holtzoff. I do not think wve need it.

Mr, Crane, "The party proceeded against."

The Chairman. There is a motion to strike (b) (2). 1Is
there any other discussion?

(The motion vas duly AGREED TO.)

The Chairman. (b) (5).

Mr. Creane, That i1s too broad, isn't it, "any paper filed"?

Mr. Medalie. It includes a notice of appesrance.

The Chairman. And it does not exclude oral pleas.

Mr. Crane. No.
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The Cﬁairman. Which ere pleadings, &s much as any paper.

Mr. Holtzoff. I think the only pleadings are the accus-
ation, by indictment or information, and the plea; just as in
a oivll case, your pleadings are the complaint, answver, and
reply. Any motion that you make is not a "pleading".

Mr. Crane. I should think that did not need definition
any more than the dictionary vords ve are using here nsed defin-
ition.

Mr. Robinson. That, too, was raised by some member of
the research group, here, because the previous discussion at
one of the meetings resulted in a difference of opinion as to
vhat the vord "pleadings" meant.

Mr. Crane, I think there vas more discussion as to what
form the pleadings should take.

Mr. Robinson, There was that, also, but i1f you will
notice the transcript, there--

Mr. Crane., We are using English words here, and we have
not attempted to define them, as 0 whether they meant some-
thing, and I should think the same would be true of "pleadings.”
All of us have been uaing "pleadings” all our professinnal 1life.
I should think 1t 1s a 1ittle dangerous to try to define it,
vhen it has a definition pretty well understood in criminal
nomenclature,

Mr. Robinson. May I ask a little information on this
point, Mr, Holtzoff? VWhen you say the pleadings include only
the vritteﬁ accusation, the indictment, or the information--

Mr. Crane (interposing). He means, of course, oral
pleadings, too.

Mr, Holtzoff. VWell--and the defendant's plea, too.
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Mr. Robinson. And the defendant's plea, is that your
view, too?

Mr. Crane. Yu.v

Mr. Robinson. It should not go beyond that¢?

Mr, Crane. B8ure; you take the motions that are made--any
motion in respect to grand jury minutes, or a change of venue,
or anything else; those are not pleadings. Bills of particulars
required by ocur rules are not pleadings.

Mr. Medalie. Is there any purpose served by this defin-
ition? 1Is there anything that comes up in the rules where the
vord "pleadings" is used, that requires definition?

Mr. Robinson. I think maybe, Mr., Medalie, that is a point
that I do not think you can really define, yourself, until you
see vhat 1s in the rules,

The Chairman. Tentatively, may we put the motion, suBjeoct
to the matter being reconsidered if i1t becomes necessary later?
You have heard the motion to strike (b) (5).

(The motion was duly AGREED 70.)

The Chairman. Subdivision (e¢) (1).

Kr. Robinson. That subsection is based on rule 81, (d)
and (3), of the firat tentative draft, which in turn came
largely from the civil rules.

It vould seem that this would be the opportunity, Mr.
Youngquist, to include matters of this sort in a general rule,
rather than vait until practically the end of our drafting to
make such definitions or limitations or applications. That is
the reason it is here.

Mr. Youngquist. I think i1t should be.

Mr. Glueck. I think as a matter of fact wvhen it comes to
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really drafting, rule 1 ought to be drafted last, to see what
this grad bag will include and exclude,

Mr. Robinson. That is exactly right. In fact, it ought
to bé consldered by this Committee last. I was Just thinking,
Ve are probably starting at it backwards by considering it novw.

The Chairman. We are doing very vell.

Mr. Robinson. Yes. We are saying things that will need
to be sald later, also. Now, Mr. Youngquist's poinﬁf minute
ago, when he said he would like to include this point and that
point in this rule, shovws exactly wvhat the rule is for, and
things are to be put in it as the need arises, and things that
are not needed are to be left out, as it becomes apparent they
are not needed, here.

I vwonder if the Committee agrees that such a rule is nec-
essary. I am inclined to agree with Mr. Youngquist's suggestion
at our last meeting, that we probably should have & rule of
applicetion, of definition, &#nd construction.

Mr. Crane. I think we ought to reconsider that.

Mr. Robinson. In other vords, ve might not need the rule,
at all.

Mr. Crane. I think it ought to be reconsidersd.

Mr. Holtzoff. I am strongly opposed to definitions in a
statute.

Mr. Crane. 8o am I.

Mr. Holtzoff. And that 1s also applicable to rules, and I
think there has been a rather undesirable tendency in recent
years to have a long 1list of definitions in a statute. I
think one of two things happens as a result--you either define

words that need no definition, or else you attach a definition
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vhich distarts the ususal meaning of the word; and I have noticed
a good many statutory definitions doing that. I do not say

ve should have no deflinitions at all, but we should have Jjust

as fev as possible, 1t seems to me, and only vhere there is a
real necessity for it.

The Chairman. Can't ve consider that matter at the end?

Mr. Crane. I think so. We can then conalder this question
of definitions.

The Chairmaen., I take it that, as at our meeting in
September, all our votes are purely tentative on these matters,
80 1f ve vote nov ve are not foreclosing ourselves.

Referring to the last line, beginning on line 30, is there
any point that that might be extended to cover territorial
legislation, or, I mean, these outlying possessions, or is
that sufficient as 1t is now? You knov the answer to that,

Mr. Holbtzoff,

Nr. Holtzoff. Of course, the sole purpose of the sentence
a8 nov drafted and as it is found in the civil rules 13 to
provide that the words "statutes of the United S8tates” include
those acts of Congress which eare locally applicable here in the
District of Columbia. Now, the District of Columbia has no
separate legislature, the Congress legislates for the District.

The territories other than the Canal Zone have their own
legislative bodles, so that there are territorial statutes in
the various territories, of local application, that are passed
by the territorial legislature. Now, I must say that I am not
sure wvhether--I do not think the vords "statutes of the United
3tates” should include those.

The Chairman. No, I meant, should there be any provision
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added, referring to the territorial legislation?
Mr. Dean. I think it is wise. There 18 a decision, Mr.
Holtgoff, you remember, by the Judge of the United States

District Court for China, in which, operating under the laws

) of the United S8tates, he makes applicable to Shanghai the divorce

laws of Alaska and the criminal laws of the District of Columbia!

Mr. Holtzoff., Yes.

Mr. Dean. On the theory that thoss ere laws of the United
8tates, Rovw, I think some other judge might also say those are
"statutes of the United States" in a very broad sense, so I
suggest some reference ;o either excluding or including the
territorial statutes.

Mr. Holtzoff, You do not have to exclude them, because
this definition seems to me to exclude them by necessary im-
plicatien,

The Chairman. Ma&y we refer back to the Reporter of:the -
staff, ., the question of whether there should not be an added
sentence to cover the question of territorial laws, and let it
g0 At that®

If thers is no further comment, we will pass on to rule 3,
rule 2 having been--

Mr. Robinson. That is tentative.

Mr. Holtzoff. I am not sure rule 2 ought to go out. I
Just vanted to raise a question.

The Chairman. All right. I thought--

Mr. Holtsoff (interposing). Because the thought was, the
definition of the district court in rule 1 makes rule 2 un-
necessary; but hov about "United 3tates Commissioners and com-

mitting magistrates” in these territories? If we leave rule 2
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out, ve vill create a question as to wvhether proceedings before
commisaioners in Alaska for example or the Canal Zone or Hawaii
or Porto Rico will be governed by these rules. I ama 1little

bothered about that.

The Chairman. You are anticipating, I take it, that rule
(1) (b) vill eventually go out?

Mr. Holtzoff. No, even if 1 (b) stays, rule 1 (b) is
sufficient, so far as the first sentence of rule 2 is con-
cerned, but it does not cover the commissioners in these terri-
tories, vhich are covered by the second sentence of rule 2.

The Chairman. Iet me put a question this way, then: Is
there any objection to the substance of rule 2, holding tents-
atively the question as to whether or not it is duplicated by
1 (v) (2)°?

Mr. Robinson, Of c¢ourse, the motion has been made in re-
gard to the Virgin Islands. There would still have to be that
change made in rule 2, if that is in.

Mr. Longsdorf. Mr. Chairman, there is another thing to be
considered in connection with rule 2. There is a decision in
the Supreme Court of the United States--I1 cannot cite it now,
by name--that criminal proceedings in the United States district
courts of Alaska are governed by the Criminal Procedure Code of
Alaska and not by the federal statutes; and there i1s a Ninth
Circuit decision following that.

Mr. Holtzeff. If these rules are sdopted and made sppli-
cable to Alaska, they will superside that.

Mr. Longsdorf. They will superside that. I sm calling
attention to that,

The Chairman. All right, if there is no objection, rule 2
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vill stand tentatively, with the Virgin Islands included.

Mr. Seasongood. May I call attention to the faet that in
the act it says”"the supreme courts of Hawail and Puerto Rico,"
and ve Just make it the district courts of Hawvaii and Puerto
Rico, is that right?

Mr. Holtzoff. I think that is sll right, becasuse the
supreme court of Hawail has only appellate jurisdiction and
not trial jurisdiection.

Mr. 3easongoed. Why do they say here, "in the supreme
courts of Havaii and Puerto Rico", then?

Mr. Holtzoff. I think I can tell you s bit of history
back of that.

Mr. Sessongood. Well, if it 1is of no 1mport§nce I do
not care, but it is just a variance between the rules and the
act.

Mr. Holtzoff., That court vas listed in the act of 1933
conferring authority on the 3upreme Court to make rules of
criminel appeals., Our enadbling act ig the same in 1ts phrase-
ology, and I think the necessary distinction was not drawn which
should have been.

Mr. Glueck. It i3 s matter of draftsmanship.

Mr. Holtzoff. I think it 1s a matter of Araftsmanship.

I think I am guilty of a misteke.

Mr. McClellasn. Do you want to strike out the word "other"?
Do you vant to strike out thet word in the next to the last
line in rule 2, to be conasistent?

Mr. Holtzoff. Strike out the word "other" in line 5 of
rule 2.

The Chairman. If there is no obJection, that will be done.
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| with the other.

. on style,/t

" rale 3,

. vhieh Mr, 1

Mr. Radbinsoen. That is the point Mr. Seasengoed raised a
minute ago, under rule 1 (a), line 6, I believe.

Mr. Seasongoed. It ought to be considered in connestion |

!
i

The Chairman. It i{s the identieal question, is it net? |

Mr. Seasongood. Yes. |
The Chairman., It is a matter for the ceammittes on style.

Nr. Ssasongoed. Will the "supreme court and distriet

courts of Hawaiil and Puerte Rico" go te the same committee?

The Chairman. Yes. Nake a note, there.

Nr. @1
this is on)

ueek, I think, apart from the definition, even if

ly repetitious, sinee it deals with the geographic

i
i

jurisdictign of the rules, it ought to stand on its own bottom |

as a separ

Mr. Rabinson., Where would yeu put it, Sheldon? De you

think 1t

cede, or just where?
¥r. Glueck, Probably.
Mr. Robinsen. That was our idea.

The

the rules &s they are, vith proper definition of poliey.

l
f

te section,

ould some in as the very first rule of the vhele

irman. I 1ike Mr. Waite's thought en it, starting |

|

Mr. Rabinson, 80 do I. ‘ i

The f::imn. Your suggestion can be left to the oouittc#

£ there are no further questions, ve will go en to |

!

o
Nr. Rabinson. Rule 3 is a repetition of the rule 3 in the|

first tentative draft, vhich referred to that, and vhich

received the consideration of this Committee, with a change

ongsdorf felt to be necezsary. 7That change was the

;
1
|
|
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adding of the words-
"or by arrest without a warrant.”

In a later rule, the term "written accusation”" is defined,
vhere 1t 1s stated to include indigtment, information, or a
complaint, so that clause of the former rule 3, the first
tentative draft is not repeated at this point.

I think there may bes a question, too, of including a
definition of "written accusation", or, that 1s, stating what
it inecludes, in a rule 1, if we have a rule 1, defining terms;
but now, apart from that, the ruls 3 as you have it nov in
lines 1 and 2, down to and including the word "scousation?, is
the same as rule 3 was in the first tentative draft, which was
on the point passed by the committee, and as to the addition,
"or by arrest without a warrant”, I should 1ike to ask Mr.
Longsdorf to state his reason for wishing to have that addeq,
1f you vwill.

Mr. Waite, Mr. Chairman, bafore vwe go into that, may I
call attention to the fact that rule 23, alternative, is es-
sentially the same as rule 3, but thakx the alternative to rule
22 1is more broadly and specifically stated. I wonder if ve
cannot consider rule 3 and an alternative 23 together, since
they ssem to cover precisely the same point.

Mr. Glueck. Rule 23, as it stands, deals vwith the method
of starting the vheels rolling, and the alternative rule really
deals with the question of time for the purpose of tolling the
statute of limitations, so aren't there really two different
points, there? I admit there is some overlapping.

Mr. Waite., I should say they are essentially the same

thing, Sheldon. One says 8 oriminal proceeding may be commenced
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by filing & written accusation or by an arrest vithout a war- |
rant; the ather says a oriminal proceeding is commeneed by z
filing an indietment or an informetion, and wvhen the defendant
has been arrested. You ses, 23 is broader, but it would seem |
| te duplicate ¥e. 3. | ;
Ar. Haltzoff. Nr. Chairman, I am very much troubled by |
i the phrese "Ly an arrest vitheut a varrent”. It seems to me
that a proceeding is commenced either by the filing of & som- |
| plaint and the issuance of a varrant, or, if the arrest is
vithout & varrant, vhem the prisener is arreigped aad the cem-
plaint is fiiled. Our enabling statute does not authorize the
formulation of an eatire cods of eriminsl preeedure. It only
authorizes the rules to regulate proceedings in court. |
| Nov, when a man 1s arrested vitheut a warrant the eriminal |
proceeding is not cemmenced. The ¢riminal precesding is com- |
menced vhen the arresting officer presents a cemplaint to the 3
comitting magistrate and oaly then can they de arrested \ﬂ.mu;
& varrant. i
Therefpre, ve move JiFt the phrese, "er arrest without a |
| varrent”, be strieken out. |
Nr. Lengsdorf. Mr. Chairman, I have not yet responded to
| Re. Robiusen’s suggestien that I explain thase verds.

Ry only metion in putting them in was that the originating
| ast in the prosesutien may be either a complaint folloved by an

| arrest or an arrest folloved by a complaint. I think, as a
jﬁ commencing procesding, the tvo of them are mere or less cml.d.i

| A complaint does net scoemplish very mueh wmtil you have got
| the prisener personslly vithin the furisdictien of the oesmit-
[

ting magistrate or of the court, An arrest does not acoemplish E

==

|

!
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much unless you follow 1t up with a complaint, and jurisdiction-
ally then 1t is the combination of the two that is the origin-
ating process,

Mr. Holtzoff. But the court gets no jurisdiction of the
proceeding--the proceeding in the court is not started, until
some document 13 presented to the court. When a person 1is
arrested, there 1s no proceeding pending until he is taken be-
fore the magistrate or a complaint is filed. As a practical
matter, you will get a lot of complications if you give the
court jurisdiction at that point, because if you do, then you
can never release your prisoner.

Mr. Longsdorf. Are ve doing so0?

Mr. Holtzoff. Once he says "I arrest you," he could not
let the priaoner go. Our statute psrmits us to regulate court
proceedings.

Mr. Medalie. I knov, but there, you see, you start too
late. I think you, Mr. Longsdorf, started too early. The ar-
rest does not take the court into this business.

Mr. Holtzoff. That 1s right.

Mr. Medalie. And the court can get into this function
before a complaint is filed, namely, with arraignment upon an
arrest, because after the arraignment, the presentation of the
defendant to the magistrate, then the court, the magistrate, may
do certain things.

Mr. Holtsoff. But the complaint is filed at that time,
isn't 1t?

Mr. Medalie. Not necessarily. It is filed after there
has been palaver and goodness knovs vhat else.

Mr. Holtsoff., Well, I would accoept your--
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Mr. Medalie (continuing). There is another point about it.
The magistrate may not even have taken a complaint, and neverthe-
less have madea commitment, and he may have fixed bail and have
done other things vhich of course he should not do until o
complaint is filed, but nevertheless having done that, thers is
& proceeding pending before him, and it would be unrealistic
to exclude everything that happens before him until he very
properly orders a complaint to be drawn and receives it.

Nov, for example, wvhen a complaint is drawn and before it
is filed, it must be signed and sworn to by the affiant or the
complainant. That is a part of the judieial procedure, too,
and yet a complaint has not yet been filed.

Mr. Holtzoff. I would be glad to accept an amendment to my
motion, so that this rule 3 should read:

"A oriminal procesding may be commenced by filing a

vritten acousation or by arraigning a prisoner before a

committing magistrate.,"”

Mr. Medalie. "Upon arraignment”?

Mr. Crane. May I ask this? I do not know, and so0 I am
Just asking, now, a question to get information. You sce a
statute of limitations sometimes 13 quite a question, as to
whether the prosecution has been brought within 5 or 10 years,
or the 3 years, 2, years, or whatever it happens to be. RNow,
in oivil matters that ls sometimes started by an arrest by the
sheriff, and in criminal metters may that not be started by
arrest before the complaint, and satisfy the language?

Mr. Holtzoff. The arrest does not toll the statute of
limitations. The filing of a complaint does.

Mr. Crane. Does it depend entirely upon the complaint, the



filing?

Nr. Holtseff. That is my understanding.

Nr. Youngquist. I have ¢ifficulty understanding, I think, |

|

the commendement of ths orimimal preceecding other than «nnu_;i
the event which tells the statute of limitations. Why do we

have to say vhen a eriminal proceeding ccumences, except for

that purpone?
N». Crane.

York in

inecidentally.

of the cemplaint before the United States Coamissioner? I m-*x

not.

A question of that sort has arisen in JNevw

nt matters in eriminal prosecution., I had it only

I had te adjourn a hearing I am in with the

ral,

nr. Chalirmen, my impression is that under the

s in the federal system, the statute is not telled

Is that true, that it is tolled by the filing

Nr. Neoltzeff. I was under the impression it vas.

Nr. Dean.

No, not except in tax cases, where there is a

special statute, on ineeme-tax procsedings, and there it is

specifically previded that the statuts shall start to run en

the filing ef the cemplaint defore the commissiener; dut other-

wise you have to wvait for indietment., That is my impression,

at least.
%r. Cranse.
Nr. Dean.

But 1t is & kind of epen question.
Right,

%r. Holtsoff. I think that the commissioner's eomplaint

does not tell the statute, and in order to tell the statute you

have to find an indiectment or file an information, if the

orime is prosecuted by indietment or infermatien,
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The Chairman. Nov, gentlemen, wve seem to be getting
somevhat afield. We have rule 3 and rule 23, and alternative
rule 23. Suppose we try to dispose of one or the other. I
suggest ve take alternative 23, and see wvhether you want that,
or not.

Mr. Medalie. May I ask vhy ve want it with respect to
statutes of limitation? These rules of procedure cannot do
anything about statutes of limitation, cean they?

Mr. Youngquist. Yes, they can.

Mr, Medalie. Can they?

Mr. Youngquist. Yes. They become law, if Congress does
not change them.

Mr, Medalie. I d4did not get that.

Mr. Youngquist. Under the act of 1940, when these rules
are prescribed by the Supreme Court and submitted to Congress,
and Congress takes no action upon them, they become law, so
far as superseding other statutory matter in confliet.

Mr. Holtzoff. Dut they have to be limited to procedural
matters.

Mr. Youngquist., Oh, yes.

The Chairman. This is a procedural matter.

Mr. Holtzoff. I am not so sure.

Mr. Glueck. It is substantive, because it fixes the
crime,

Mr. Holtzoff. I think in a criminal case the statute 1is
more than any set of rules,

Mr. Medalle. May I suggest this. I can see that there
mey be controversy on both sides of this, as to vhether it is

procedural or substantive. I think this is something ve have
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a right to legislate on, through rules, if wve define the time
vhen the criminal proceeding is commenced and do not use the
vords with respect to the statute of limitations, then since
ve define the word "commenced," that has definite reference

to anything that deals with the commencement, and if we are
vrong in thinking that this is applicable to the statute of
limitations, we will avoid derision by its exclusion in this
slternative rule 23. And I think we are touchy about being the

subject of derision. We are supposedly experts.
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fle MR. CRANE: Therefore, you would favor Rule 27 at the top

Pendl
of that vage?

THE CHAIRMAN: Yes.

MR. GLUECK: 1If that be so, I would much rather--

‘ MR. MEDALIE: With the addition "arraignment before a
magistrate."

MR. GLUECK: Well, dc you think that 1¢ necessary to men-
tion at all? For what purpose is 1t necessary outside of this
*statute of limitations"?

MR. MEDALIE: Well, we are defining what happens before a
maglstrete in various places here. One of them is the defen-
dant's rights to be advised that he may have counsel. Another
right that goes with the oriminsl proceeding i1s the right to

‘ have reasonable ball fixed, In other words, we define what is
spolicable to any proceedings in a court, in any Judiocial tri-
bunal or agency, by fixing the time.

MR, HOLTZOFF: May I say this, while I personally have
presumed they were always procedursl, nevertheless, under the
clvil rules they are fsirly held to be substantive because the
federal courts under the Erie Rallrosd v. Tompkins followed the
State statute of limitations. I infer from that it must be
regarded as substantive, bécauee the substantive law is fol-

. lowed by the federal courts in some cases, and, therefore, the
statute of limitations would be regarded as substantive, 1t
seems to me, in oriminal cases.

THE CHAIRMAN: At any rate, Mr. Medalie, as to Rule 2% you
are suggesting we add the "arraignment before a magistrate®?

MR. MREDALIE: Yes.

MR. LONGSDORF: The first, or alternate?
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MR. MEDALIE: “Arraignment” 1s sufficient, isn't 1t?

MR. YOUNGQUIST: An indictment or information when it
firat appears before a magistrate.

MR. MEDALIE: T suggest that would do it.

THE CHAIRMAN: "By bringing it before the committing
magistrate. "

MR. HOLTZOFF: "Or appearance bdefore." "0Or apvearance by
the defendant before a committing magistrate.”

MR, MEDALIE: 9®Or appearance by defendant before a commit-
ting magistrate.®

MR, LONGSDORF: No, I think that smacks of voluntary
appearance.

MR. MEDALTE: ngl, why not?

MR. LONGSDORF: It ie too much.

MR. SETH: '"Bringing before" I think is better.

MR. YOUNGQUIST: Sometimes he comes bY summons, doesn't
he?

MR. MEDALIE: Yes.

MR. YOUNGQUIST: Would it appear better to say "when he
firat spoears before a magistrate®? ’

MR. LONGSDORF: I don't think it is very weighty.

THE CHAIRMAN: Well, of course the Committee on Style--
the question i1s now to add the words “or appearance before a

committing magistrate."

MR. HOLTZOFF: ‘“Appearance of the defendant." We are on

Rule 3 now,

MR. MEDALIE: Twenty-three, I think.
THE CHAIRMAN: Rule 23.

MR. MEDALIE: *Or the appearance of the defendant before a
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committing magistrate.® The appearance of the defendant.

MR, SEASORGOOD: Is that in the first sentence?

MR. MEDALIE: I think so, because the district judge would
have no Jjurisdiction except--

THE CHAIRMAN: As to committing magistrate.

MR. MEDALIE: Yes, but in the proceeding before the dis-
trict judge it has reached a committing magistrate who would
hsve no Juriu&iction until either indictment or information.

MR. CRANE: You can never get enough to cover clrcumstances
that may arise. You cannot foresee them. A man may 8too in to
gee the judge and tell him he is not guilty.

MR. MTDALIE: 1Instead of using the word "appearance® alone
we say the "apoearonce of the defendant.®

MR. CRANE: Yes.

MR. MEDALIE: It is a viewpoint, anyway; that he 1s a
defendant when he sppears. Now, how he becomes a defendant, he
may be arrested by an F.B.I. man and brought on. But if he Just
walke in and says "@ood morning, Judge," that 1sn't the sppear-
ance of the defendant.

MR. YOUNGQUIST: T am still bothered about running athwart
the present rules when we say “the proceeding is commenced by
filing 8 written sccusation. *

MR. WECHSLER: It pocurs to me, Mr. Chairmen, that there 1is
sanother phase of this problem that is perhaps more important
than the statutes of limitation phase. 1If 4 criminal proceeding
can be deemed to have commenced earlier than the Tiling of the
written acrcusation, or the appearsnce of the defendant before the
committing magistrate, then i1t would follew, I take i1t, that the

court would have jurisdiction under the enabling Aot to address
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1tself to the duty to produce the defendant befors a committing
magistrate, and to the right--generslly, to the rights of the
defendant following arest. Now, in my mind it is a doubtful
question whether under the statute the court can go that far.
If the court can go that far I would be strongly in favor of
drafting rules to meet the situation. If the court esnnot go
that far then I see no point in the rule other than its possi-
ble effect on the statute of limitation, end with respect to
1ts effect on the statute of limitation I do not believe, as a
maetter of poliocy, that it is desirable to hold the statute to
the appearance of the defendant before a maglistrate rather than
to the filing of the written aoccusation, which I understand to
be the present law. Therefore, I suggest that we oconsider the
question of our Juriadiation as the basic question before us,
and if we decide, or 1f it has been decided against jurisdio-
tion, 1t would drop the rule. Theat is, againat Jurisdiotion
from the time of arrest.

MR. MEDALIE: I think this overlooks what I have pointed
out, that even though the defendant does not x4 wsn the
filing of & complaint, or overlooks it, of proceeds informally,
he still has ocertasin rights with respeot to bail and counsel,
notification of friends and relatives, and other things. Those
rights are important rights, and we ought to make sure under the
rules that there is compulsion on the part of the magistrate to
gee that the defendant knows those rights.

MR. WECHSLFR: But those are covered by speecific rules, Mr,

Medalie.

MR. MEDALIE: But if the case 1s not sovered by the specifio

rules, what rules have we? We want to be sure that there is no
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question but what the case 1is pending before him.

MR. WRCHSLER: But 1t would not bs necessary to put a rule
80 stating. The rule before the committing maglistrate would be
beyond the power of the court unless the case is pending there,
but I doé't think you have to affirm the jurisdietion by rule.

MR. YOURGQUIST: Doesn't the language applying to any end
all eriminal proceedingzs cover all that we are talking about?

MR. MEDALIE: Well, what we are dealing with 1ls » case
where, by common consent or oversight or fallure of a commit-
ting magistrate to 1insist on the filing of a complaint, the
rules of oriminal procedure still would be applicable even
though the rights have been waived or overlooked.

MR. YOUNGQUIST: It is a2 proceeding, nonetheless.

MR. NEDALIE: Probably so, but 1t would be better if there
were no question about 1t. In addition to thst, if we have the
power to legislate on the statute of limitations, we are there-
by do'ng it.

MR. WECHSLER: We may be doing it the wrong way.

MR. MEDALIE: I don't know thet we have the right to do 1t
at all.

MR. YOUNGQUIST: 1If you place that limitation upon the
commencement of a proceeding, then when we come to the search
warrant, which we are not including in the rules, we have some-
thing that occcurs before there is any written accusation and
before there is any appearance. It would make the rulss
inconsistent in that respect. T think it would be much better
to omit a1l reference to what conetitutes the commencement of a
eriminal oroceeding. We do have 1t definitely in the statutes

and the decisions. We don't need to restate that. And I think
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we would be much safer if we omit entirely any definition of the
commencement of a oriminal proceeding, and, I so move.

MR. LONGSDORF: Seconded.

MR. MEDALIE: There 1is a difference between a oriminal
proceeding and a criminsl prosecution. I think that is really
the point, isn't 1t? 1In other words, you may have a search
wvarrant without any pending agsinst anybody.

MR. YCURGQUIST: Yes.

MR. MEDALIE: You may have a grsnd Jury inquiry without a
prosecution impending, but it is a oriminsl proceeding. In
other words, the motion is that we mind our own business on the
statute of limitations.

THE CHAIRMAR: Your motion, I take it, 18 we drop Rule 73,
Rule 23, and Rule 23-A. Any further discussion?

MR. GLUECK: I think, Mr. Chairman, we ought to give
serlous attention to what Mr. Wechsler mentioned. I think if
there is any ares here in which we can really bring adbout a
thoroughgoing reform, I would be ocertaln to insist on that, if
this were a State proceeding; 1t is quite a vague borderline
aree, right around arrest and bsil, and the opportunity te have
counsel 2t a oertain stage, and what the police do in extorting
& confession.

THE CHAIRMAN: That 1s where the dirty work happens.

MR. GLUECK: That is where the dirty work happens. Now--
. the guestion 1s--I think Mp. Wechsler is in some doubt as to
vhether that is in our jurisdiction.

MR. WECHSLER: ﬁell, the question in my mind is whether we
can say that a proceeding has been commenced before a United

stgtes Commiesioner at the time of earrest, relying on the duty
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to bring the errested person before a ocommissioner. It is not
clear to me that we cennot, under that lsnguage--I sgree that
1f 1t 1s poesible to do 8o we ought to reach inthat area, and
T don't knew whether there is eny legislative history of the
ensbling Aet that would answer the question.

MR. HOLTZOFF: There ien't any. But that 1s a Question
that does not have to be decided 2t this moment.

MR. CRANE: How would that conflict with Rule 3?

THE CHAIRMAN: All those in favor say "aye."

Oonosed, "no."

(The motion was earried.)

THE CHATRMAN: All right, gentlemen, we had better recess
at this time.

(There followed a short recess.)

THE CHATIRMAN: Rule 4, gentlemen.

Mr. Robinson: Rule U has been the special production of
Mr. Longsdorf, so I would like to have him state it. .

MR. LONGSDORF: I think that the res=sons for it are rather
plaip. It is quite possidble, I think we all agree, that we
might overlook something. It 18 not desirable to leave the
impression that we 41d not think of thst peesibility. 8o we
ought to have some sort of rule of that kind, but it eeems to
be covered in the concluding clause of Rule 10, which is much

shortened and simplified and suits me better than the original

daraft.

THE CHATRMAN: That 13 10-B.
MR. LOWGSDORF: 10-B. The language of 10-B, by the way, is
largely borrowed from section 377 of Title 28 of the U. S. Code;

"Usages and Principles of Law" seems to have a meaning pretty
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well fixed by construction.

MR. HOLTZOFF: I would rather see Rule 10-B adopted than
Rule 4, because Rule 4 would give rise to a good many ques-
tions. It provides that any matter not covered by the rules or
statutes shall be governed by the "usage and prsstice nrevalent
heretofore in the courts of the United States." Well, of

course, that practically goes back to the oonformltﬁz; orin-

ciple, because on matters of that kind the federal courts

Es

"ZL/’C, F {fﬁ?{ LY % 1 ,,:""

followed State courts in a lot of .
MR. LONGSDORF: Not in eriminel cases.

MR, HOLTZOFF: Oh, yes.

MR. LONGSDORF: Well, to some extent. T said I was better

satisfied with 10-B than I was with the ortg;nal.

MR. HOLTZOFF: Now, on 10-B youj:;;é‘fh; last clouse
*agreeable to the usages and prineciples of law."

MR. LONGSDORF: Or due processes of law.

MR. HOLTZOFF: You know in the olivil rules there is no
provision as to what hapvens as to any nvoint not covered by the
rules. There 18 a provision that the eourts may adont the
leocal rules not inconsistent with the general rules, apd ve
have that covered somewhat in 10-A, snd I think comewhet better
than the oivil rules. In the econcluding phrase "agreesble to
the usages ana prineiples of law," You oreate a ocuestion. Does
that mean they have to follow ore-existing procedure? 8o I

prefer 10-B, as you do, but I should 1l'ke to go further and

strike out of 10-B that 1lsst clsuse *agreesble to the usages and

prinoiples of law.*

MR. WECHSLFR: fThere aupht to be asome standard, should there

not?
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MR. HOLTZOFF: Well, I go back to the olvil rules. There
hesn't been any difficulty because of the lack of a standard, a
theory being that if there sre sny questicns those can be
covered by the local rules. If you have a standsrd--the dif-
ficulty of this etanderd 1s 1t ig <o ambiguous.

¥R, WFCHSLYR: T was not defending this stsndard.

MR. HCLTZ.OFF: T am sfrgid this stendard would be a source
of difficulty.

MR. WTCHSI™: Yes,

MR. HOLTZOFF: But X don't believe it 13 necessary to have
any standerd becruse 1f points grige they cen be ccvered by the
loeel rules. There 13 no Aifficulty that I knov of arising out
of such o situation. While this may give rise to litigation.
S0 I move we adopt Rule 10-B with the cmission of the words
"agreeahle tc the useges and principles of law."®

MR, WECHSLER: 1I seocnd it.

MR. ROBIN3ON: It 15 & provision that mestters not taken
csre of Ty the Stste criminal code shall be tsken osre of by
the eivil code. In many csses thet helps to save situations.
Criminal oroceedings in State practice. 1In our work here are
we taking osre of eventualities of that sort? Obviously we
could not follow the anslogy of the Stote statutes of that
sort. But, first, 1s there a need of some saving clause of
that sort?

MR. HOLTZOFF: Well, the experience in the civil rules
seems to indicate there is no need.

MR. WECHSLTR: There ‘s one difficulty. There may be some
federal statutes which would not be affected hy these rules

which, under the blanket provision, such as 10-B, one would
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think if 1%t had any effect 1t would have the effeet of abrogat-
ing all existing statutes, leaving ell questions open to deter-
mination de novo by the courts. I don't think we ought to do
that, and I don't think Congress would want to do 1it.

MR, HOLTZOPF: This might be modified to read “not incon-
sistent with these rules, or with existing statutes that are
not superseded by these rules.®

MR. WECHSLER: Would i1t not be better to provide that
vwhere these rules do not presoribe the governing rule the court
shall proceeding sccording to Aets of Congress, if any; 1f not,
according to lecal rule; and if no locel rule, then to introduce
the standsrd which is proposed lster here, of evidence, which

LOnt Al
is derived from the Wulwvtl cese. I don't know what rule thst
ie in, but it is designed to give the court freedom in the
adootion of rules of evidence. The same might be done for
rules of procedure.

MR, HOLT?0FF: I doubt whether there 1is any need for your
first slternetive. I doubt whether there is any need. The
experience on the civil rules indicate there is no problem,

MR. CRANE: 1If anything heppens you have to leave it to the
court. We hed a judee of the oriminal courts of New York who
had in his deek the other code, and he was always reversed, he
could not get either right. Now, you have these rules, and you
have to lesve it. If this does not cover 1t, and the statute
does not cover it, whst is the Judge going to do? He 1is going
to do Just as he pleases.

THE CHAIRMAN: I was wondering why if the olvil rules have
worked very well for four years in this respect, we sare not

Justified in repeating that very language. If there has been
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no trouble raised on the civil side, why fear it on the criminsl
gide? It is very simple, in sll cases not provided for by rule
the distriet court may regulate the practice in any manner not
ineonsistent with this rule, and let it go at that.

‘MR, LONGSDORF: Well, Mr. Chairman, the purpose was not to
regulate the rule-making power of the distriot courts, but to
provide for possible situations where neither these rules nor
any local rule met the situation.

THE CHAIRMAN: The judge then makes them up.

MR. LONGSDORF: No. If I might have that section 377,
Title 28, resd, perhaps that would shed a 1ittle light on 1it.

I wanted to get in something corresponding to that statute
which enabled the courts to devise processes necessary to the
exercise of their jurisdiction. Perhsps we don't need this.

If not, let 1t go out. But I would like to explain the purpose
of putting 1t in, that if these rules and the loecal rules had
made no provision, then to mark it in language similar to that
of seotion 377 what we might do.

MR. HOLTZOFF: TIsn't that more of a theeretical question?

MR. LONGSDORF: Perhaps 1t is.

MR. HOLTZOFF: Beocause no such difficulty has been pre-
sented by the oivil rules. And I suggest we follow the
Chairman's suggestion that we adopt the language of the oivil
rules.

MR. LONGSDORF: Well, I think if you leave it out, the
courts will do it, anyway.

MR, MEDALTE: Well, Mr. Chairman, I understsnd Mr.
Longsdorf's view to be this, it {s one thing to say the local

courts may make rules not inconsistent with these rules over
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something thst has not been provided for, they hsve the power

to make those rules. Then you have the situstion vhere nelther

we nor the dlstrict courts heve msde vrovision. Then what hap-

pens there? You get this eitustion. Whst shs1l the distrilet
attorney de?! Whet shall counsel for the defendsnt 4o in fol-
lowing the proceeding? What rules written or unwritten should
they follow?

And that %23 an area thet ought to be covered in some way.

THE CHATRMAN: It was not covered in the civil rules.

MR, HOLTZOFF: It was not covered in the eivil rules. And
there 1s no trouble as a result ef 1t.

MR. MEDALIE: I know we never have troubles in criminal
proceedinge becsuse it is the most informal proceedings in the
world, and nobody's rights are seriously violated, and strangers
£ind out by asking the olerk "+#hat do we usually do around
here?* And, the jJudge ususlly asks, But still the question
might arise, and 1f you want to draw up a solientific set of
rules covering all areas, there cught to be snecific provision
for that areas not covered by rules.

MR. HOLTZGFF: It was not under the oivil rules.

MR. MEDALIE: But they were not as scientific as we are
here pretending to be.

THE CHAIRMAN: 1 wonder if we don't have it in mind 1f a
certsin type of judge will always find necessity for making a
particular rule, whereas, 1f he didn't have that partiocular
authority he would muddle through without framing a particular
rule?

I have in mind a judee who would elwsys be troubledby that

particuler tvpe of power. If 1t was given to him he would want
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to exercisejit every Monday morning. Other judges would not be
troubled by it, Monday, Tuesday, Wednesday, or Thursday, but 1§ ¢
they had to exerclse 1t, they would say, 'Well, we have got to
do this and do that.*

MR. WWRCHSLER: There is another point, though, Mr. Chair-
man. Under the eivil rules, as I understand it, if there 1s no
spplicable rule and no apvlicable federal statute, then the
conformity Act apnlies.

MR. HOLTZOFF: ¥No, the conformity Act is revpealed.

MR, WECHSLER: 1In tote?

MR. HOLTZOFF: Yes. The conformity Act is repealed not
only pro tsnto on points covered by the rules, but it 1is
repealed in toto. There was some question in the eerller deol-
sions under the rule.

MR. WECHSLFR: Isn't this doctrine of geps in the law any-
how pretty much of a fiotion under modern law? I have been
trying to find gaps, but I cannot find them so far.

MR. WAITE: Well, considering it has been repealed, do the
federal courte feel absolutely without obligation to look to
State law?

MR. HOLTZOFF: Not only do they feel without obligation to
look to the State law, but they would feel it 41d not govern
and they would not follew it even if attorneys called z2ttention

to it. In other words, Stste procedure is no longer vart of

it.
MR. SETH: The civil rule, Rule 83, does provide "Neverthe-

less may regulste their praotioce in any manner not inconsistent

with these rules.®

MR. HOLTZOFF: That 1s the language suggested by the
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Chairman t}ﬁat we adopt here.
MR. S*TH: I think we ought to adopt the same language.
And that is part of the authority to make rules. That is in

the section on guthority to make rules.

MR. HOLTZOYF: You see that &3 is brosder then just author-
i1ty to make rules. They may make them for a varticular ocase,

MR, YDUNGQUIST: It seems to me we would be better off in
using for the purpose of Rule 4, 10-B--10-A, standing substan-
tielly as 1t 1s.

MR, HOLTZOFF: 10-B has that oclsuse--

MR, YOUNGQUIST: Oh, strike that out, yes; strike that
out.

THE CHAIRMAN: Well, if you do that, do you impair the
¢ivil rules whieh hsve consistently, as I understend it,

avolded going back to 8tate practice?

MR. YOURGQUIST: It is only thet some suggestion wss made
at the last meeting here that some restriction be put.

MR. HOLTZOFF: <Couldn't we confine it te include the first
sentence of Rule &3, and make that the first sentence of Rule
10-A?

MR. YOUNGQUIST: I say "yes," but I doubt it, because as
the Chalrman says, that might be oonstrusd as sn implicatien
eand covering s lot of rules we don't need.

MR. HOLTZOFF: I think the Chairmsn was fscetious.

THE CHAIRMAN: Well, I am gerious, too.

Well, may we have s rule as to Rule 4? I think it is gen-
erslly agreed that 10-B, or some combination of eivil rules, is

preferable.

MR. YOUNGQUIST: I move that Rule 4 be substituted with
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what now aﬁnears as Rule 10-B, striking the words "agreeable to
the usages‘and prineiples of law."

THE CHAIRMAN: 1Is that seconded?

MR. WFCHSLER: B8eoconded.

THE CHAIRMAN: Discussion?

All those in favor of the motion say "aye."®

Opposed, "no."

The mption se~ms to be carried.

MR. HOLTZOFF: Well, does that exclude the consideration
of Rule 837

THE CHAIRMAN: No. We are just pessing Rule b.

MR, HOLTZOFF: Well, we adopted the 10-B as an alternative.

THE CHAIRMAN: It will 511 come up again.

¥We will proceed to Rule 5.

MR. ROBINSON: The Committee, in the September meeting,
gave instructions as to what i1t wanted to have done. Mr.
Holtzoff had those instruoctions in mind, and we asked him to
orepare to present Rule 5.

MR. HOLT7ZOFF: Well, Rule 5 is practically the same rule
that was inc luded in the first draft with the erception of the
addition of the first sentence, namely, that *No indictment or
information shall be deemed inaufficient by reason of any
defeot or imnerfection in matter of form only, which shall not
tend to the prejudice of the defendant.”

And that 1s now part of the statutory law. The balance we
adopted at the Septomber me-ting.

MR. GOEOX: I wonld like to suggest for the Committee on
Style the question of whether "in metter of* should not be

omitted. Thet rather sounds to me like it should be in
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MR, HoiTZOFF: I think that is a very good suggestion.
THE CHAIRMAN: Are there any questionse?
MR. MEDALIE: V¥ell, this is practically the standard

statute.

MR, HOLTZOFF: Yes.

THE CHAIRMAN: If there is no further discussion, all
those in favor of Rule 5 say “aye.*

Opposed, "no."

(Motion carried.)

THE CHAIRMAN: I would like to ask the Reporter if 1t would
be possible that Rule 5 might follow immediately Rule 1-A. I
think 1t 1s iike Rule 1-A, it sets the tone and the pace, and it
might be helpful to the court and Congress and the litigants
generally,

MR. ROBINSON: Well, if Rule 1-A 1s still alive, I think it
can be done.

THE CHAIRMAR: That was Rule 1-B that was being overhauled
there.

MR. ROBINSON: I think that is a good suggestion, and if
Rule 1-A ie left, I think i1t should be there.

THE CHAIRMAN: Well, if Rule 1-A is not there, let us put
Rule 5 thers. That is with the 1dea of getting 1t in esrlier.

Any objection on that?

If not, we will go to Rule 6.

MR, HOQTZOFF: Well, that rule is identicel with the eivil
rule, the pu&poso being that both trial practices, such as on a
question of gxceptions, shall be the same. It merely eliminates

the necessity of noting an exception if an objeoction has been



55

i
overruled, or noting sn exception if the court has refused %o

{

grant e reénested cherge. That is the ssme procedure that 1is

now followed on the eivil side.
PHE CHAIRMAN: Any discussgion?
If not, sl1 those in favor say “aye."
Onposed, "no."

Carried.

MR. ROBINSON: Rule 7 1s really left as a blank spot for
the Committec's use if they see fit to do so by incorporating
the material conteined in Rule 10 of the first Arsft, which had
to do with the form in pleadings, ception, names of parties,
adoption by reference, and exhibitas in plesdinga. Thst is
Rule 10 of the firat draft.

There has heen an inelinstion of thies Committee, and the
orior Committee, not to be very exnlicit as to the eontents of
vleadings. Some might ccnsider that as largely & clericsl mat-
ter, end in view of the fzet thst so many more plesdings in
criminal proceedings are orsl then written it was suggested
that the former 014 Rule 10 might well be left out.

THE CHAIRMAN: Rule 10 followed the civil rule. Is that
right?

MR. ROBINBON: Yes.

MR. HOLTZOFF: I am rather inclined to agree with the sug-
gestion jJust made by the Reporter that perhaps that rule isg
surplussage in eriminal cases.

MR. ROBINSON: Just for information on that peint, why
would 1t be unnecesssry in oriminal although 1t is necessary in
clvil? Or do you think it was unnecessary there slso?

MR, HdLTZOFF: Vell, there are so many meore pleadings end
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have no obheetion to it particularly, but I don't think it is

of any importance.
Kow, you don't have a caption in that indiotment, by the

way. It is not customary to have captions.
MR. MEDALIE: ©No ocaptions. You just begin with a long
sentence, and you go aleng with 20 pages and finish with the

sentense at the end.

THE CHAIRMAN: Wh!>voq1dn't 1t be a good thing to have
paragraphs and number tﬁ;;i? Is there any resson why an indlet-
ment should read like a prerogative writ?

_ MR. MEDAiIE: No need at all. After a while you get
through reading an indictment, and if it is a long one you know
what 1t has and has not got. And 1f it is a short one, you
know what 1t is about even though they don't specify anything.

MR. ROBINSON: You might note the indictment by Ceorge Z.
Medalie hore‘in the Mitohell ocase in the appendix of forms and
see whether that is an excellent example to follow, or other-
wise.

MR. HOLTZOFF: Doeen't that go to the form of indictments
rather than this rule?

MR. MEDALIE: Where is that?

MR. LONGSDORF: Page 38.

MR. ROBINSON: Page 38; that is right.

One purpose of having that indiectment here was to show the
diffioulty of a simplified form, certainly a short form of
indictment, in sn income tax case.

MR. MEDALIE: The real reason indictments in income tax

cases sre long is that the United Strtes Attorney usually finds
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it easier to do them the way Peyton used to want to have them
done in the Department of Justice years ago. That avoided
arguments with anybody, so the feeling was, and the form now in
the United States Attorney's office, and after a while he pald,
*Oh, let it go and do it that way."

MR. ROBINSON: What suggestions would you pass on that
Mitchell indictment, Mr. Medalie? Do you think, as the Chair-
man suggests, 1t might be well to number the paragraphs?

MR. MEDALIE: Well, suppose they 4idn't number the para-
graphs?! What happened? You see, the only reason for numbering
paragraphs in civil pleadings is that when you draw up a com-
plaint the defendant knows what to deny, so it is a convenience
to number the paragraphs. In indictments you don't have to deal
with the particular paragraph or any allegation in the pleading
you file. There is no need for any numbered paragraph. Now,
the only time you might want to do 1t is when you make a motion
for a bill of partioculars.

THE CHAIRMAN: You don't need any rule for the adontion of
an exhibit by reference.

MR. MEDALIE: It has been done 21l the time.

THE CHAIRMAN: Then you don't need the rule.

MR, MEDALIE: 1T don't think so.

THE CHAIRMAN: Then, let us not have it. Unless someone
wants 1t. All right.

Rule &.

MR. ROBINSON: This is the same rule that was before\ua in

September. 'The only correction or changes to be made would be
in line 21, that blank may be filled "action under Rule %0."

Rule 80, which we will come to in Adue course, and strike out in
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#0 the rest of that line.

MR. WAﬁTE: Mr. Reporter, I notlce what seems to me to be
an inconsistency between Ruls &, paragraph A, and Rule 95. Rule
af, prnvides that Saturdays and Sundays need not be oounted in a
seven-day period, but this says it shall not be counted at all.

MR. ROBINSON: This is part of the oriminal rules.

MR. WAITE: I wonder if there shouldn't be something in
here to make it obvious that Rule £ and Rule 95 do not apply to
the same grouv of rules. Each one of them says the time of
computation is provided with respeot te these rules.

THE CHAIRMAN: Why shouldn't they be made identiocal?

MR, HOLTZOFF: I think we might change Rule 95 to corres-
pond, because then you would have the same besis of computstion
in all branches of orimins)l as well as oivil procedure.

THE CHAIRMAN: VW¥Well, why not lesve out 95?

MR, WAITE: Well, I gsthered from the Reporter he was try-
ing to accomplish a different nurpose in 9§.

MR. HOLTZOFF: It would be very confusing to lawyers. I
think we ought to have the seme rule throughout.

MR. MYDALIE: There 1s something else in that connection.
You have something else as to computation of time. One is for-
ward and one 18 backward. One rule 1s thsat certain things
shall be done within s0 many deys, for example, after the plea
has been entered. ~Then you have a2 rule which saye that a
moticn shall be made on five dsys' notiece, or four days'
notice, or threé days' notice, or two dsys' notice. The exclu-
sions, you see, then lengthen the time of a party making a
motion, to pis disaedvantage.

Whet have you against that? Now, I haven't analyzed the
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language ogrefully enough to esay whether that is sefeguarded.

In other w&rds, time running bsckwards, you probably don't want

days excluded, that is, because 1t restriots the time during

which you may do something. In other worda, if today I must

make a motlon rendered in five days, that 1s, on friday, and a
legal holiday intervenes, then I may not have made that motion
today, I may have made it SBaturday. Which is a hardsnip to the
person making the motion. And these rules should not 1mpose
that hardship.

Now, when something is to be done later, no hardship is
imposed on another party by giving the party 20 days plus a
holiday or a Sundsy.

Now, these sre the practiocal difficulties that do arise.

THE CHAIRMAN: It will only mean one day.

MR, MEDALTE: It is the very difference between having to
make a motion on Saturday, or having to make a motion on
Monday. And sometimes the time 1s very shert.

MR. HOLTZOFF: Well, I was going to raise a similar point
on the length of time for serving s motion, that you have in
rind.

THE CHAIRMAN: Let us see if we can go on. I have noted
under Rule 95, the second paragraph, to bring that up as a
question when we get to it, Mr. Waite.

MR. MoLELLAN: Do you omit that second paresgraph in 95?

THE CHAIRMAN: No, we are just holding it. We are due to
read it when we get there.

MR. MEDALIE: In Rule 8-A, "In computing any period of
time presorided or allowed by these rules, by order of court,

or by any appliocable statute,® you leave out the lecel rule of
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THE OﬁAIRHAN: Shall we change that, the Committee on
Style?

MR, MEDALIE: These are local rules?

THE CHAIRMAK: By any rule.

MR. MEDALIE: Yes. By any rule.

THE CHAIRMAN: Any further suggestions on 8-A?

MR. SEASONGOOD: I thought we had up once the question of
holidays. There are gome federal holidays, aren't there?

MR. HOLTZOFF: No; Congress has no constitutional author-
ity to declare a holiday.

MR. STASORGOOD: Then it is just the State where the court

is sitting.

MR, !DQ!QQUIST: On Rule 95, is thay seoopd naragraph

{} B2 I 3y

taken from seetion 13? .>: ... (. f?fwzékqfkfﬁ;ew>
NN

MR. HOLTZOFF: Yes. I think it is tasken from that.

MR. YOUNGQUIST: Thet refers to holidsys under federal
law.

MR. HOLTZOFF: Well, the only holidays under federal law
are the District of Columbia. Also the territories.

THE CHAIRMAN: That would explain itself.

MR. YOURGQUIST: Yes.

THE CHAIRMAN: 1In B, you suggested, Mr. Robinson, leaving
out the latter part of line 21, beglinning with the word
“excent," to the end of the line?

MR, ROBINSON: That s right.

THE CHAIRMAN: Are there any further suggestions on B?

Ir not, we will go on to C.

MR. YOUNGQUIST: That lesves off the last two lines
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beginning with the word "except"?

MR. ROBINSON: No.

THE CHAIRMAN: "Except as stated in subdivisions thereof."

MR. HOLTZOFF: You lesve that out?

MR, ROBINSON: Yes, they are out.

THE CHAIRMAN: Parsgraph C.

MR. MEDALIE: Well, there is where I had my trouble.

MR. HOLTZOFF: That is similar to the eivil rule. In
other words, the effect of this is to abolish the term as the
yardetick of time and specifioslly operstes for the doing of
particular things and making partiocular motions as specified.

MR. MEDALIE: I am talking about excluding holidays. Five
days' notice of motion.

MR. HOLTZOFF: That is in D.

MR, MEDALIE: Oh, excuse me.

THE CHAIRMAN: If there is nothing further to be said on G,
we will pass that as accepted.

MR. HOLTZOFF: I would like to say a word about D.

THE CHAIRMAN: Then € is accepted.

Then, let us proceed with D.

MR. HOLTZOFF: I have the same thought as Mr. Medalie has,
but go a bit further. Because what are you going to do in
rural districts where a man is indioted todsy and goes to trial

tomorrow? If he has to give five dsye' notice, one of two
things happens, either he 1s deprived of the opnortunity to
make a motion, or the case has to go over the term. I suggest
that there ought to be some suthority in the court to fix a
different timc, by rule.

MR. SEASORGOOD: It ia in there, lsn't 1t?
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Then 1t says, "Such an order may, for csuse shown, be made on
ex parte snplication.®

MR. MEDALIE: Why not say "by order or rule of the court"?

MR. HOLTZOFF: That is my point. "By order or rule of the
court.

THE CHAIRMAN: By rule or order of the court.

MR. HOLTZOFF: By rule or order of the ocourt.

THE CHAIRMAN: Any objection to that?

If not, that is adopted.

Any other sugre=tions on D?

MR. WAITE: Mr. Chalrman, we sre having somewhat of a dis-
cugsion here in connection with D, the last two or three lines,
37, 3%, 39, "Affidsvits may be served not later then one day
before the hearing.! Does that meen even if there wes a heering
on Friday the offidsvit may be served on Thursday? That 1is
whet I took it to mean, but I wanted to be sure.

MR. ROBINSON: Thet is the same langusge as the civil Rule
6-D again on this point, We are trying to follow just the same

langusge.

MR. WAITE: If that is what it means, then I am clear on
it.
MR. ROBINSON: 1In line 37 strike out the following: "“ang,

except as otherwise provided in Rule ." Begause there is no

exception.

MR. MEDALIE: 8trike out "except as otherwige provided*?

MR, ROBINSON: Yes,

THE cHhIHMAH: If theres 18 no further question, we will

move on to K.
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MR. YéUNGQUIST: Is 1t necessary to put after the line 39
the phrsse “or requires®?

MR. ROBINSON: You don't think so?

MR. YOUNGQUIST: I don't think =0, no.

THE CHAIRMAN: Rule &-E,

MR. MEDALIE: How does thet go?

MR. HOLTZOFF: I don't see why you need that in criminal
procedure. This is one of the oivil rules, but I don't see
that it would play a part in criminal proceedings, and I move
to strike it out.

MR. ROBINSON: How about summons, summons by magistrate
mailed, or something of that kind?

MR. HOLTZOFF: Thie does not refer to service of actual
process, This refers to pavers in the proceedings.

MR, ROBINSON: It refers to the time.
THE CHAIRMAN: Suopose the district attorney wants te send
e notice out to some defendant or defendant's attorney in some
1ittle town 150 miles awsy from where the distrioct attorney 1s,
vhy shouldn't he have the right to do it by maill, and, if he
does it by mail, why shouldn't he have the extra time?
MR. HOLTZOFF: He would have the right to do it by mall.
There is another rule that covers thsat.
THE CHAIRMAN: Well, if he does he gshould hsve a little
more time, shouldn't he?
MR. HOLTZOFF: I never could understand why there should
be more time than for a personsl service.
THE OHAIRMAN: That goee right back to lawyers' psychology.
Something that is delivered by mail.

MR, HOLTZOFF: Well, you penalize the defendant's counsel,
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then, don'# you? He wants to serve some paper by mail, dut he

doesn't do it sufficiently in advance. You impose a burden on

counsel.

¥R, HOLTZOFF: Suppose you were serving a motion. D pro-
vides that you must give five days unless the rule otherwise
provides. E says if you serve by mail, you must give three
days more.

MR. YOURCQUIST: No. "Whenever a varty has the right or
1s required to do some asot or take some proceedings, and the
notice shall be served by mail, then you shall have three
deys.*

MR, MEDALIE: What does this refer to? What act is to be
done? I cannot visualize this.

MR, HOLTZOFF: This hes a resl foundation in civil rules,
because you have to serve an answer to a ocomplaint or reply te
a counterclaim, z2nd 2dditiona2l time i1s needed for thet purpose.

MR. MEDALIE: ¥ell, what are you called on to do in a
eriminal csse?

MR. RORINSON: May I sugeect, Mr. Chairman, that we follow
our ysual ovrocedure and nroceed to determine whether there 1s
snything thet does sapply, #nd 1f there ig nothing that it may
be stricken out.

THE CHAIRMAN: On the motion of the Reporter, thosein
favor ssy "aye."

Opposed, "no."

We will strike unless neceseary.

May we adjourn for lunch now?

MR. YOﬁNGQDIST: I second the motion.

MR. WAITE: Mr. Chairman, has it been decided yet whether
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we are going to have evening meetings?

THE CHATRMAN: That was understeod.

MR. WAITE: T am perfectly satisfled with that.

MR. MEDALTE: I think there is a reasonable prospect of
finishing by Thursdsy morning, is there not?

MR. HOLTZOFF: Yes.

MR. MEDALIF: T have arranged my aovointments to finish
on Thursday.

THE CHAIRMAK: Well, we are willing to have long evening
smgsions.

MR. YOUNGQUIST: So am I. I am willing to have long
evening sessions.

(Thereunon, at 1 v. m., a recess was taken

until 2 v. m., of the same dsy.)
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AFTER RECESS

(@ho Committee was called to order at 2 p. m.)
THE CHAIRMAN: All right, gentlemen.

Rule 9.
MR. ROBINSON: Rule 9 has been worked by Mr. Strine, so I

would like to ask him to oresent it.

MR. STRINE: Rule 9 provides that where the process is a
summons, the court may dispense with the presence of the defen-
dant and sllew him to proceed by his attorney for the defen-
dant's convenience. It Adoes not prevent the continuation of
the trial. Ve hsve a suggestion to transpose a few sentences,
nut the second sentence, beginning in line 5, first.

MR. HOLTZ0FF: Then you could condense the introductory
worde in the second sentence, couldn't you}

MR. STRINE: Yes.

MR, HOLTZOFF: And say "Where the process issued is a
summonsa.*

MR. STRINE: Yes.

MR. HOL&ZOSF: In other worde, you would state the general
rule first, and the exception second?

MR. STRINE: Yes. And salso in line 10 omit the words
*nullify the trial or.*

MR. LONGSDORF: What was thst chenge?

MR, STRINE: Line 10, eliminste the words "nullify the
trial or."

*8hall not orevent the continuation."

THE CHAIRMAN: T sm asking s oueetion ovt of ienorance.

Is noncearitsl an sccepted word?

MR, HOLTZOFF: I don't know. T wes coing to suegest that
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the Style Committee ought to change that.

THE CHAIRMAN: Is it a diotionary word?

MR, STRINE: I think it 1s.

MR. CRANZ: Sometimes they confuse that with other things.

. MR. HOLTZOFF: I was going to suggest, there are some
ceses in the federal statutes where it is optional.

THE CHATRMAN: Then, as I understand 1t, we strike out
from lines 1 and 2, "in any criminal proceeding where," and in
place of "where® substitute the word "If.* Then that whole
sentence comes at the end of the paragraph.

Line &, the Committee on Style could operste on the word
"nonespital.®

HR. STRINE: At the end, I might also suggest "return of

. verdict."

THE CHAIRMAN: Before "verdioct," "the return of the ver-
diot.*

MR. STRINE: Yes.

THE CHATRMAN: Line 10, "Nullify the trisl or" should come
out.

MR. CRANE: I think that is rather importsnt. In some
csse wvhere a defendant got ou--

THE CHAIRMAN: I suppose in line 11 if you ssy "reception

‘ of the verdict," we could use the same words in line &7

MR. STRINE: Yes.

THE CHAIRMAK: 1In line 11 it is "reception.' *Return? is

the word, I guess, is it not, rather than "reception"?

MR. S¥TH: Yes.

THE CHAIRMAN: Are‘there any further suggestions on

Rule 97
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MR, S¥ASONGOOD: T roise the question, supnose he 1is sick.

It says in noncapitsl csses where the defendant ie not in ocus-

tody.
MR, CRANE:

. you know.
MR. STASONGOOD:

He ozn only heve 1t suspended with his consent,

I mean he might rather want to get

through with 1t, and let 1t go on, even though he couldn't be

there.
CRANE: I don't think he csn consent in those ocases.

[

MR.

I don't think he can consent in 2 croitml cece, osn he?

MR. SRASONGOOD: VNo, not in s ocapital nase.

MR, YOURCQUIBT: If he were grsent bercause of 1llness

would that make it voluntary?

[ MR. SFASONGOOD: WNo.
THE CHAIRMAF: And I think he hee 2 right to be there.

And that would not postpone the case.

10 MR. MEDALIE: Of course, you have a practical wszy of work-

ing this out.

Ag I recall, the time this came up more recently, about
1979, Judge Campbell of New York was trying a oase, the

defendant did not like the way it was going and just welked off.

They continued the trial. Now, you say here where the defendant

‘ is not in custody. Well, now, the defendant thinks the trial 1is

not going very well, he is quite a desperado, and breaks out of

the hands of the marshall. I think that cese ought to be

covered, too. We are dealing with flight, and flight by

foreible means would have no more meaning.

MR. YOUNGQUIST: After he has broken awey he 1s ne longer in

custoedy.
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MR. MEDALIE: During the trial the defendant is either in
custody or is not in custody. That is, he is on bail or he is
in the custeody of the marshall, or the detentlion house.

THE CHAIRMAN: You would strike off the clause "where the
defendant is not in ocustody"?

MR. NEDALIE: Yes,

MR, HOLTZOFF: I seccnd the motion.

THE OHAIRMAN: Is there any discussion on that?

All those in faver of striking the words of lines & and 9,
"where the defendant i1s not in ocustody" say “aye.®

Ovvosed, “no."

Carried.

MR. HOLTZOFF: You have to sbstitute for the word "his
voluntary absence," or "defendant's voluntary absence.

MR. YOUNGQUIST: Yes.

MR. HOLTZOFF: Oh, yes, that 1s right.

THE CHAIRMAN: All right.

MR, MEDALIE: what about sentence? Did you deliberately
leave out sentence?

MR. HOLTZOFF: You cannot sentence the persen.

MR. MEDALIE: Why not? You can try him in absentia here.
Why ean't you sentence?

MR. LONGSDORF: You have to bring him back and resentence
him when you get him, if you do.

MR. WECHSLER: How about the plea?! Is that covered by
this?

MR. YOUNGQUISBT: Well, getting back to the point Mr.
Medalie uadeL certalnly if a fine could be ocollected in a

defendant's absence, I don't knew any reason why sentence ocould
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not be imposed.

MR, MEDALTE: I don't, either.

MR, OLUECK: He may have the right of s showing of mitiga-
tion of sentence.

MR. MEDALIE: He has a right to confront his witnesses,
too. Why don't we say "to and ineluding judgment®? Judgment,
of course, is sentence.

MR. HOLTZOFF: I am just wondering whether or not that is
a violation of Aue process. I don't know whether it is or not,
but it 1s bothering me. After all, this rule is intended in
the situstion where during psrt of the triasl the defendant
walks out, and the triasl continues. But when it comes to sen-
tencing--

MR. MEDALIE: It might be risky, yes.

THE CHAIRMAN: I think we had better leave it out.

MR. MEDALIE: T do, too.

MR. CRARE: I hafe in mind 2 cese where » witness looked
very much like a defendant, and the d=fendant was in the wash
room. The judee called the jury back and gave his charge over
again, Now, thst 1s the wesy these things hapnen.

MR. HOLTZOFF: It hapoened in one csse where one defendant
walked out for a few hours, his absence wagé not noted, then he
ceme back. The question arose whether thaet nullified the
trial.

THE CHAIRMAR: All those in favor of Rule 9 as thus
amended say “aye."

MR. WECHSLFR: I am sorry, I didn't get the amendment.

THE CHAIRMAN: ©No, as amended, these various suggestions

which I read before, not the last one, which was withdrawn.
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MR. WECHSLER: Well, may I have an opportunity to suggest
that the arraignment be specifically included?

PHE CHATRMAN: Well, they are, where the summons is the
method. Do you want to go on warrant, teoo?

MR. WECHSLER: Yes. In other words, I would like to see a
general rule that a defendsnt has the right to be present at
the arraignment, pleading, and at every stsge of the trial and
at the verdiot and sentence, - not the language, but the eub-
stsnce of that thought, - subject to the exceptions indlicated
here.

MR. ROBIN3ON: That came up particularly in matters of
officers of a corporation, particularly in trust cases, where
on an arraignment day s defendant might have to come clear
across the country just to be present for the formality of
arraignment, so this was designed where summons was used, and
in cases where it was vermitted by the court. This is designed
to avold that unnecessary travel. His lawyer must be present,
anyway.

MR. HOLTZOFF: Well, Rule 50 covers the same point in
cases of precesses pther than summons, and 1t seems to me that
there is an overlapping between Rule 9 and Rule 50. Perhaps
the two rules ought to be combined into one.

MR. ROBTNSON: Well, 1f you will just defer action on 50
until Rule 51 1is presented. It is in the hands of the
mimeographer, and 1s to be in our hands later this afternoon.

THE CHAIRMAN: Nr. Weghsler, will you hold your suggestions
on that untll we ocome to it in regular sequence, then?

MR. WECHSLER: Yes.

MR. ROBINSON: It is pretty 4ifficult not to have some
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and for that reason we would like to work the

overlapping,
wvhole thing out together.

THE IRMAN: Have we voted that Rule 97 I think we
have.

Rule 10.

MR. ROBINSON: Rule 10 begins the rules with respect te

distrioct oo

urts. You will recall that at the September meeting

the Committee felt that since the administrative office of the

United Btat
course, of
some of the

the oonfere

sure that our work and theirs weould be coordinated.

mind wve woul

tive office

oourt's oler

es courts is available, that we should make use, of
those services, and in viev of the fact, too, that

activities are under way in thag office and through

noee of the senioer ocircuit judges, ve wanted to be
We have in

14 eall on Mr. Tolman to represent the administra-
and ours in working on those rules that affect a

ks and dookets, rules 10, 11, and 12, and so X

think 1t would be well at this time, Nr. Chairman, to have Mr.

Tolman pres

THE CHAIRMANK:
MR. TOLMAN:

ent--
Nr. Tolman, will you come forward.

This rule is drafted simply to meet the

wishes of the committee, as they were expressed at the last

meeting.

In the first place, we avoided any direot statement that

the district
put it in this negative way.

eourt may make rules, and it was suggested we might

I don't knew whether it will deo

that or not¢, but thet was our purpose.

The seaond was to make some sort of rules whereby sovies

would be readily available, and so for that purpose we have

provided thaF covies of all loeal rules e sent to the Libdbrary




; much, we thought we might be able to sontinue using that method

of the United Btates Supreme Court, and alse the 1ibraries of

the Department ¢f Justice, end we are sdmonished teo make

arrangements for publisation ef a1l local rules. I talked te

Nr. Chandlsr, and I have permission te say he will make it and
they should be in the effiece to prevent them, so all memders of
the bar csn have them, and we will try te adjust our appropria-

tions to mpet that requirement. However, if the rules are
5

printed by private printers, as they sometimes are, and vhere

the arrangsment is satisfaetory, and they sre not charging teo

MR. !rﬂ!&ﬂﬂ!!?: Does this contemplate the originsl araft
s

i of the rules shall go to thres places?

NR. TOLMAN: Yes. That is the thought. I suppose 1%

| wight be made clearer.

MR. HOLTZOFP: It says ooples; it doss not say originals.

: MR. TOIMAN: The Library of the Supreme Court is very
}
|

g anxious to have a complete set of the leoal rules, and that

! takes in thle eorrespending oivil rule vhich requires that

a
¢

1 rules and smendments be sent te the Supreme

;oopiot of a
. Gourt. And|I thought we might as well state here that the
éraloc go to the Library. The same way with the Department of

!

. Justiee, which have required that copies be sent te them. I

,l
L
i

/think that 1t is important for them te have them right avay. I |

;havo no objection to deleting thas.

1 WR. NOLTZOFF: We will get them anywey, vhether it is 1ia
;tho rule eor not.

: MR. Y UIST: I was just wondering, yeu are the 1liti-
}gant in part ef those cases, and yeu got copies, snd the defen-

édant does not. I am just vomdering whether it has the

i
]
b
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appearance of favoritiem; Jjust the appesrance of it was what I

was thinking of.

THE CHAIRMAN: If the coples were sent to the administra-
tive office, will they be more likely to do 1t?

MR. HOLTZOFF: I think 1t 1s s good idea. We will see
that they met them.

THE CHATRMAN: The chance of your getting them are better
if they only have to send them to one place.

MR. LONGSDORF: Mr. Chairman, will these local rules, when
so f1led, be judicial notice before apnellate courts?

MR. HOLTZOFF: I have never known of a question to arise.
They always are.

MR. LONGSDORF: T ocannot tell you right where they sare,
but T feel sure there are some decisions, old ones, where the
apoellate courte refused to take judicial notice of the local
rule.

MR. ROBINSON: You might keep that in mind and see to 1t
that we de¢ eatch that, 1f i1t needs to be ocaught.

THE CHAIRMAN: 1T don't think there is any resl oroblem
nowdays in view of the wide scope of Jjudicial notice. There
is judicisl notice of so meny things.

Well, 40 you think thet would be proper te delete out the
reference to librarles?

MR, HOLTZOFF: Yes, I do.

THE CHAIRMAN: If there is no objection--

MR. SYTH: Shouldn't the proper eirouit courts of appeal
be inserted? Shouldn't a covy g0 to the clerk of the court?

THE CHAIRMAN: Wouldn't the sdministrative offlce be sure

to send 1t there?
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MR. SETH: I dcn't know.

MR. LONGSDORF: I know some of the clrcuit courts have
rules reacuiring distriet courts to submit their rules.

MR. TOLMAN: T believe that was one of the provieions of
It 41dn't make any difference. They

the 014 eguity rules.

automatically approved sanything., It eimply bothered them and

therefore we d1dn't put it in the corresponding rules, civil

rules. Mr., Holtzoff suggests that the lines U4 and 5 might as

well come out.

THE CHAIRMAN: If there 18 no objeoction, that will be

done.
Any further suggestions on 10-A?

All those in favor of it as amended say "aye."

Opposed, "no."
(Motion carried.)
THE CHATRMAN: That brings us to 10-B, which we have con-

sidered before, and with respect to which we have deleted the

last half of line 16 and line 17, reading "and sgreeable to

the usages and principles of law.®

Anything further on Rule 10-B?

M3, YOUNGQUTIST: We transferred that Rule M.

THE CHATRMAN: Tt was then transferred and msde Rule L,
T am just wondering whether it will £1t better where it is.

MR. RORTNSON: That mey be.

THE CHAIRMAN: What do0 vou thinkabout that, gentlemen?
Tan't it hetter whepre 1t 1s?

MR. MEDALTE: I think eo.

MR. HOLT™ZOFF: 1T think i1t 1s better where 1t 1s.

THE CHATIRMAN: W11ll someone move that it stay there, then?
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MR. $OLTZOFF: I 8o move.

MR. MEDALIE: I second 1it. UA

THE CHAIRMAN: It 48 moved and seconded that Rule 10nbo
retained in its presence place.

Those in favor say “aye."

Opposed, "no."

Carried.

Thet brings us, then, to Rule 11. 11-A.

Any question on that?
MR. TOLMAN: This is taken from the corresponding civil

rule. That in turn comes from 0ld equity rule, which has 1ts
orlgin in & stastute which ststes courts of admiralty and courts
of eaquity shall be deemed always open.

MR. MEDALIE: Hasn't there been any question of the courts
being alweys open?

MR. TOLMAN: There has been. There apparently was a case
back in 1919, I believe, when there was a question raised as
to whether an order for & new trisl made by a district court
between terms was properly granted when there was @ locel rule
of court that the courts should take dally adjournments of its
gession between terms of court, and the Supnreme Court held that
that local rule wes valid.

THE CHAIRMAN: Wasn't the court of eduity the only court
that waé alweys deemed open?

MR. TOIMAN: Yes.

MR. HOLTZOFF: There 18 a lot of ddlay ceused by these

rules, isn't there? ,
]

{
MR. LONGSDNORF: Wp, Chairman, do you w=nt to add arraﬁge-

ments in Rule 11-A?
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TRE CHATRMAN: I am trying to puzzle out why the court
should not be open for all purpoees. Why should 1t be limited?

MR. TOLMAN: Would you csll the court oven when it was not
having a formal session?

MR. DEAN: Where the judge 1s not there but the oclerk is
there and you want to file a motion, such =28 for & new trial,

1s it sufficient to file 1t with the olerk?

MR. ROBIN3SON: The latter rule applies that there may De
an grralgnment.

MR. DEAN: But only before a judge.

MR. ROBINSON: That hess to be before a judge.

MR. DEAN: This means, I taske it, that the judge need not -
be there physically in the courthouse, either in chambers or

in the courtroon.

MR. GLUECK: Does this cover the arralgnment, trisl, and
sentencing?

MR. TDLMAN: It does. It is rathera strange woraing. I
think we might stick to the old language.

MR. HOLTZOFF: My notion wae we might conform to the sivil
rule, becsuse this relates to the clerk's office generslly, and

we ought to have one rule, the c¢civil rule.

THE CHAIRMAN: Anything further?

All those in favor, say "aye."

Opposed, “no.*

Carried.

11-B.

MR. TOLMAN: 11-B is also teken from the criminal rule.
The exceontion has been put in for private chamber proceedings

in cases under the juvenile delinquency act.
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MR, HbLTZOF?: 1%t 1= 5 matter of style.

MR. CRANE: The defendant 1is not recuired to be oresent in
some trials; he mry be absent, but the trial shall be conducted
in open eourt.

THE CHAIRMAN: That is what 1t says.

MR. ORANT: Yes., Tt says all trials which require the
nresenge of defendant. Aren't there some trisls which do not
require the oresence of defendant?

MR. HOLTZOF®: Tt says all trials.

MR. CRANE: T wae thinking of proceedings where his pres-
ence was nct required, but which cught to ba in open court.
Other procceedings. The court, in other words, 1s required to
conduct proceedings in open court when the defendant is
required to be present. 1Is that so?

MR. GLUECE: This meane when the defendant has a right to
be present.

MR. TOLMAN: T suppoee 1t would te better to word it that
way.

THE CHAIRMAN: All trisls at which defendant is required
to be present.

MR, CRANE: If he ie not required,--

MR. HOLTZOFF: In other words, you cah argue s motion in
chambers.

MR. CRANE: He is not required to be presentin capital
cases—.-misdemesnor o2ses--is he required t; be present?

MR. TOLMAN: I think he is.

MR. DEAN: ¥e have just provided in a previcus rule that
where it 1s by summons 1t msy be by counsel.

THE CHAIRMAN: Why, as a matter of policy, should all
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tﬁese procededings in oriminal cases be in open court rather
than chambers?

MR. HOLTZOFF: Suppose a prisoner is brought in late in
the afternoon, and the judge is in chambers. Why should it be
require& that the judge shell go to open court?

MR. CRANE: You say it must be open court when the defen-
dant is reguired to be present. Now, certalnly, there are cer-
tain trials that should be done without the defendant being
recquired to be present.

MR. HOLTZOFF: V¥hy not just limit this to all trilale?

MR. CRANE: Now, you have got it; you have got 1it.

MR. TOLMAN: There 18 ¢ lot of sympathy in chambers.

MR. ROBINSON: Some motions, I suppose, ought to be in
oven court, like a petition to dismiss.

THE CHAIRMAN: I go to the other extreme. I don't know
why they shouldn't all be required to be done in open court.

MR. HOLTZOFF: When you do that you make 1t impossible for
the judge to hear anything outside of the term.

MR. McLELLAN: Sometimes you have four or five matters
coming in. If you are working in chambers 1t seems too bad to
have to go down and open up.

MR. CRANE: I don't see why you zay "which require the
presence of the defendsnt shall be conduoted in oven court.”

MR. HOLTZOFF: Why not just limit it that all‘trials shall
be conducted in opren court?

MR. YOUNGQUIST: I would limit thet. I think the Jjudge
has suggested all trials and proceedings that require the
presence of the defendant.

MR. CRANE: ©No, that reauire the presence of the defendant,
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because thére are many things that you cannot do in open ocourt.

MR. YOUNGQUIST: How about this: All proceedings that
require the presence of the defendant, and all trials shall be
held in open court?

MR. MEDALIE: An arrsignment requires the presence of
defendant. If the judge is decent enough to have it at 6 p. m.
I don't know why he should be required to get the Janitor and
open up, and all of that. All you are desling with is the
defendant's rights, but since you are dealing with the defen-
dant's rights, and the constitutional rights, you don't need to
bother. In the normal course, trials will be held in the
courtroom, and 1f the defendant doesn't like it, he does not
have to fsall basck on s rule like this. Those things take care
of themselves. Are we afrsid the judge is going to be a crook
and do something in seoret? Many things are done that way by
judges in chambers. The newspapers raise a great howl, but
what has been done is for the convenience of both parties.

MR. ROBINSON: The inocidents you have mentioned are where
counsel for defendant is present.

MR, DFAN: The right to sneedy and public trial means, I
take 1t, that it is to be held in the open courtroom.

THE CHAIRMAN: The civil rules require thet all trials on
their merit shall be tried in open court. Other proceedings
may be conducted by the judge in chambers, and so forth.

MR. MEDALIE: Where else are you going to conduct?
Wherever the judge conducte the trial is the locsl court. This
is not old English law. Anyvhere that s trial is conducted is
the courtroom.

MR. SFABONGOOD: I think it ought to be in open court.
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MR. BURKE: What sre the other things that may be done by
the judge in chambers withoﬁt the presence of the clerk or other
oourt officials?

MR. HOLTZOFF: I should think the arraignment of a hearing
of a motion.

MR. BURKE: Without the clerk?

MR. HOLTZOFF: Yes.

MR. GLUECK: Who would reocord?

MR, HOLTZOFF: I suppose the judge could make a reocord.

MR. GLUECK: Then you get into that diffioulty about
whether he knew he had the right to counsel, and so on. You
remember that difficulty.

MR. HOLTZOFF: Well, then, he has got to make a record.

MR. SFTASOKGOOD: All you are asking it for is for the
convenience of the judge. I think you ought to have 1t in
open court.

MR. HOLTZOFF: It is net only for the convenience of the
judge. The courtroom may be locked and the janitor may not be

aroqnd.

MR, SETH: Mr. Chairman, in lieu of the language which
requires the presence of the defendant, I suggest a cuestion
which involves the determination of the queation of guilt;
which 18 already defined, in ovoen court.

MR. GLUECK: That would rule out, however, a public hear-
ing on the question of sentence. Now, is that desirsble?

MR. S¥TH: T think after ha is convicted, it dnesn't make
magh difference.

MR. GLUECK: T think it ought te make much difference.

MR, CRANYT: I think all trials should be conducted in



, open court. |
MR. HOLTZOFF: JTsn't the impesition of sentence part of th*

© trial?

: All other

i
]

MR. CRANE: Ve oconsider it as such.

MR. ROBINBON:
MR. CRANB:
THE CMATIRMAN:

| body being sentensed except in open oourt.

And you don't want te.

And I é&on't want to.

Vhy aren't we on safe

g2

T never heard of any-

ground 1f we follow

the eivil Iult. a1l trisls shall be sonducted in epen court.

ots or proceedings may be done or condusted by a

judge in chamwbers without the stendance of the clerk or other

i eourt offigials, but ne hearing other than one ex parte shall

! be conduoted outside the distriet without the oconsent of all

| the parties.

: to senteng

. resplve the

¥MR. Mald i H

NR. CRANK:
THE CHAYIRMAN:

—
-~

T don't think so. I don't think you want

e man—-T regard a trial es a place where you

facts and the lav, the judge vpresiding.

You oan appesl from the verdioet.

¥ell, then, would you add "all trials on

. thelir merits, and sentence, shall be held in open court®?

- ineludes do
© the result

' may slse be

M. @ H

MR. MEDALIE:
MR. GLUEOK:

MR. MEDALIE:

In oours.

Yes. .

Trial on the merits on the oivil side might

the trial of the issue of guilts and innocence, and

a hearing on the merits of the sentesnoce.

i
i
¢
f

|
i
i
i
]
|

!
|

of the hearing in mitigation or relation of seatence

H
i
!
§

i

I don't think that is what you want, 1s it? |

. I think from the things you have been interested in for a leng

. %ime, you know the importance of manythings with respeet So

i
i




1k

83

sentence that ought not to be in the courtroos.

MR. GLUECK: That may well be. I want the court to oon-
gider the deta on which he 1s to aot.

MR. MEDALIE: Now, about sentences, there are a number of
Judgee experienced in criminal ocsses who take sentences very,
very seriously, and some of them--well, one of them, for
instence, comes to the courthouse very, very eerly. He
invites the man's wife, or his mother, to come into chambers;
or his employer.

MR, CRANE: And then goes out and gives him the limit.

MR. MEDALTE: That may be. But I think it is recognized
that many things with respect to sentence ought not to be done
in the courtroom.

MR. GLUECK: But I think the final act ought to be in the
courtroom.

MR. MEDALIE: All the judre has to do is to walk in and
say "Ten years.' All the other things that are importsnt can
be done in chambers.

MR. CRANE: I would hesitate to ask triasl and judgment of
sentence, becsuse I never hesrd of any sentence of judgment
being imposed except in open court. In fact, it is so much a
part of the trial--as I say, you cannot appeal.\you cannot make
a move, until you get a sentence.

THE CHATRMAN: If you have a oivil rule, and we don't have
one, the first thing vou ar~ going %o do is to met out to the
lawyers to see what we left out, and then figure out why we
left them out.

MR. SEASONGOOD: The esscnce of eriminsl »rocedure ought

to be onen, to my mind. You ought to hesr the arguments, snd
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everything%else these people oan esy in process of oriminal
justice. And I don't like this chambers business.

MR. MEDALIE: We have elsborate probation systems in a few
places in this country. Some of them are very well worked out.
For exsmple, in New York--you have some in Kings that I am not
raising local questions--there are other places in the country;
that is done tolerably well in Boston, 18 it not?

MR. GLUECK: Tolerably.

MR. MEDALIE: The subject is so personal to the defendant,
his family, the peovle he works with, the discussion with the
probation officer where the judge gets so much of his informa-
tion, those things ought not to be for nublic consumption.

Moet pecple don't want it for oublic consumption; and soclal
workers generally don't want it for public consumption.

MR. GLUECK: On the other hand, it is also deemed desir-
able for the judge to put himself on record as to the reasons
wvhy he sentenced a® he did, evento motivating his opinion in a
special opinion.

MR. MEDALTE: Well, I don't know that thet is desirable.
And I don't know that rationalizing does any good. It 1is
simply something to pick apart, whether it 1s a lenient sen-
tence or a stiffer sentence.

MR. SFASONGOOD: You don't want someone to whisper to the
judge and then he gives a life sentence. I think i1t ought to
be & publiec act.

MR. MEDALIE: I don't thinkso. That is not the experience
of peonle who have had something to do with the prosecution.

MR. SEASONGOOD: I am speaking of the common people.

MR. MEDALIE: The public does not get suspicious about
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judges who| do that.

MR. SEASONGOOD: Oh, yee.
MR. MEDALIE: I don't thinkso. The Judge will say in open

court, "Now, I have seen the relatlves, T have had a talk with
the employer, I have talked this over with the probation offi-
cer, and T think sp and so." Now, that all says of record that
i1t hes been dome in chambers, and without a public hearing, and
1t would be a terrific loss if we impose on judges a compulsion
to make nublic what ought to be private.

T will give you an example of one thing that caused a lot
of distress. As a result of the Hines' trial, the probation
officer's revort was submitted and then published in the news-
pavers. It caused terrible distress to the man's femlily because
i1t told all about the defendant's mistress. That never should
have hapoened. It 18 211 right to do that to the defendant.

It is not right to do that to his wife or those children.

MR. CRANE: We ought not to particulsrize too much. We
have a judge there in New York who is very fine, and he lgoks
the part, and he explained his sentence once by ssying this:
"When you apvesred before me I knew you were gullty, and I
told you if yvou were convicted T would give you the limit. You
took your chsnces and you loet." He was reversed. And he was
reversed on the cround that thast was g species of judicilal
gamble.

MR. SEASONGOOD: They couldn't have reversed it if he had
said that all in private, and just said, "This ie your
sentence. ¥

MR. CRANE: But I don't think we need to be too exact

about thig, because I think the practice has been everything
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is conducéed in public except perhaps this probation matter.

MR. GLUECK: I don't approve of reading the probation
report in public, by any means.

MR. CRANE: I tell you how that probation system comes 1in.
Where I think it is a very valuable thing indeed is in the

suspended sentence. You get the history of a man and his
family and everything connected with him, and much of 1t is
given to the judge in his chambers, and the judge suspends
sentence. A suspended sentence means he can send for him any
time, sny time, on Jjust a whim, and send him up.

MR. HOLTZOFF: That isn't the federal system.

MR. CRANE: No. They oriticized it one time, end it was
found out there was just one percent of those men with
suspended sentence who ever ocsme back. And you would be sur-
prised at the young men in New York today who hold honored
poesitions who had 18, 19, 20, or 21 had sentences suspended on
them. I talked to the president of one of the big companies
in New York, and he told me about something that happened 30
yeers sago.

You have to leavesomething to the triasl Judge, and if he
is the kind of man the public is sueplcioue of, you had better
get him off the benah.

MR. MEDALIE: T have seen these thinge. I think just as
Judee Crane says, we ought to lesve these things to the judge.
MR. GLUECK: I was going to say, would you objeot to
merely atat?ng what is alresdy necessary, all trisls shsll be
conducted 1# oven court? All other acts or proceedings may be

done or conducted by s judee in chambers.

MR, MEpALIE: Well, the imposition of a sentence is always
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in court, &nd should be; but the court is wherever the court
holds the pourt.

THE CHATRMAN: Yes, but there is a difference between that
and just saying--if it is oven court, other people have the
right--

MR. MEDALIF: No,it isn't. In New York we have some casee,
old ones, in desling with the question of public trials, that
say the judge has the right in certain cases that attract a
morbid public interest, he has a right to close the courts to
everybody but litigants or their counsel. And that should be
80.

MR, YOUNGQUIST: T was going to make that suggestion with
reapect to the preceding clause. There are cases where
obscene and lascivious acts are involved which should not be
washed in publie, where the public shcoculd be erxcluded.

MR. CRANE: You haven't got to put that in the rule.
Leave that to the judge.

MR. YOUNGQUIST: If you ssy that all trials must be con-
ducted in open court, then we lesve the judge no recourse, and
I think we must.

MR. CRARE: You have the same thing in the ocivil cases,
Blank agsinst Blank, a relative of the gentleman right down
here in Washington, and one of the worst csses you could
imagine. He gave an anonymous name, and it wss not heard in

open court. But it was a civil case between man and wife.

MR. GLUECK: Well, I know of an instance where that hap-
pened, 1t was not only in open court, but the court was
erowded with a lot of hangers-on, and the judge even tried to

help the district attorney out in this rspe case involving a
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girl of twélve. This poor girl sat up on the stand in front of
all of us ;nd described minutely just exactly what the accused
dai4, ahd so forth. It was distressing. And, of course, I sup-
pose in the long run we must leave that to the diseretion of
Judges in the Adefinition of open court.

THE CHAIRMAN: We hsvein my State trial in open court, and
the judres control that by ssying, "We will let a certain number
of people in," and the sergeant-at-arms controls that.

Children and veople who have no business there sre execluded.

And as offsetting the danger of private trial, I think thst he

ought to use some Alscretion.
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Mr. Mshalio. Isnt't this internded »nly for the protectinn
of the dafendant ~- this business of having 8 publie trial?

¥r. Yoangquist. He has that right by the Constltutisne.

¥r, ¥Yedslie., The defendant has that right by the
Constitutior, so you need not put 1t ir for him. The only
reasor. for puttiny 1t in 1s that the court shall be compelled
to hold & public hearing in which the puhliec 13 admittagd,
axcept ir the mortid cases, where admittedly the court has the
right to esclude the public.

“r. Holtgoff. 1 can corceive of an eapliorege case
irvolving ustional defense secrets where you might went to
exclude the public.

The Chairman. The jJjudge wlll krow how to teke car~ of
thsat.

ls thare anything else lntended other than the presenta-
tion of the triasl and the actual imposition »f the sent;nca?

“r. Yadalie. 1 ghould think that would cover the whole
thirg.

The Cheirmar. Does that cover &7

M. %gLellan. I hope that 1t does, and 1 do mt krow that
1t cdoes not, but 1 do not see any necesalty for the rule ag
all. A defendant, if he wants 1%, is entitled to & publie
trial, to & trisl irn open court. e will get it whether we
put 1t in the rules or mt.

The Cheirmar. I heve in mind two factors cr. that. ‘o. 1;
The people whn parellel our rules with the civil rules will
8sk why thdy were rot psrzlleled.

ﬁeconqu: I heve in mind the jeutlemen La Congress who

will have tic approve the rules hefore thay bacome offective,
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and they will look through them from beginning to end %o see
if there 1; any place where we have not done smerything that
we should do to protect the interests of the defendant.

Those are the two things that are bothering me.

Mr., Méhellan. May I ask you something? You get a rule
here arnd then you get a qQuestion as to what 1s open court.

Suppose a judge 1s sltting In his chambers at night, doing
some work, and the District Attorney oalls up and says, "They
wart to teke a man away tomorrow. They have others goirg.
Will you sentence him?"

I say, "Yes, I will sentence him. Bring him in the room
adjJoining my office. The doors mey be open, the reporters may
be notified, the clerk in the office may come in, but I am not
golng down three or four flights of steirs end walk into @&
court room about it."

Is that & sentence in open court?

The Chairman. There is mo question about 1it.

Mr. Holtzoff. I do not think "open court"” necessarily
means the court room.

The Chairman. Ihet ls covered, if I can give it to you,
by the ecivil rules. The civil rules say that they shall be
conducted in open court and, so far as convenient, in a
resular court room.

Clrarly, there you would not be required at 6 o'clock at
cight, to take an elsvator and go downstairs and summon & half
dogen people; but the very fact thet reporters are called in,
and the clerk, and the marshal, and whoever 1s around, renders
thet an open courte.

Mr. Boltzoff. Why should not we borrow that language?
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The G*airman. I think we should. Thst 1s why I am
suggestingiit.

Mr. Youngquist. Ve decided at the last meeting to
eliminate that.

Mr. Glueck. Because the purose here seems to me to be to
stress that there are many things that ean be dore not in open
court, why not omit she first sentence and say, "acts or
proceedings other than the trial snd imposition of sentence
mey be done," et cetera, "in chambers.”

Mr., Holtzoff. 1If you do that in juvenile delirquency
8888 ==

Mr. Glueck. Isn't it understood that this pertains only
to adult cases?

Mr. Holtzoff. Oh, no. I think that ~xpress exception 1is
very recessary, beceuse otherwlse you would have to bring
Juvenile delinquency c&ses into open court.

The Chairman. I think we might well make this proviso in
the beginning: "With the exception of juvenile delinguercy,”
and then take substantlelly the language of the civil rule.

¥r. Glueck. Why not meke it resd: "All trials shall be
conducted and sentences pronounced”?

Mr. Wechsler. 1 would like to come back to the question
of erralgnment, so that that question may be put. 1 realize
that there 1s e divisior on it. I would like to be anle to
record myself in favor of arralgmment in open court.

Mre. Holtzoff. Wouldn't you create & difficulty for a
defendant? osometlnes he might postpone arralgnmert over &
weelr erd.

Mr. Wechsler. Unless the defendant wWere represented by
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counsel, I would prefer to oreate that difficulty than to
create the other difficulties that I think may be created by

for=gol-z erralgrmert ir open court,

Hr. Holtzoff. CGolng back to this, irn addition to "shall

be held ir open court," you ought to 2dd, "irsofsr ez practicable

ir open court," as stated in the civil rules, bscause thet will
do away with the possibility of someone saying "oper cowrt™
is the court room.

Tho Chairman. Let us get an expression of opinion on
Mr, Wechsler's motion, which is to include arraigmment in open
court. Is there any discussion of that suggestion?

Mr. Youngquist. I cannot see any need for 1t. That 1s
the only thing.

¥Mr. Medelle. All that can be involved there that 1s of
any consequence to the defendant is the fixirg of ball, isa't
i1t7

Mr. Wecksler. In a case where the deferdant is repre-~
sented by counsel, I agree that there is no need for i%t. 1In
& case where the defendant 1s rot represented by counsel that
seems to me & case Iin which the court should be ard 1is under
an affirmative duty to explain the charge to the defendant and
to advise him of his right to counsel and to offer to mrovide
counsel for him. I think it i1s a guarantee that those things
will be done in every cese and become matters of record, as
they should become matters of record, and 1t ought to be done
in open court for that reason.

The absence of the clerk means in effect the absence of
ar actual record.

Mr. Medalie, Let me suggest a simple csse. There are
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many petty offenses where a person 1ls arrested at unseemly
hours. His arralgmmsrt ought to be possible. His release,
even oa nominal ball, ought to be poassible. By irsisting that
arraigmments be made only in open court, this large number of
defendanrts who are not criminals are svbjected to unjust
irconvenlence. It ought not to be done.

ir. Yaite. I thirk there is an uncertainty 8s to just
what is meant by "arreigmment.” I have thought of it 8s some=
thing quite different from what Mr., Medalis 1s now telling
about.

ilrs Wechsler. 50 have 1.

Mr. Holtzoff. Arralgmment is pleading to ar indictment opr
to Irformation.

Mr. Wechler. That 1s what I thought. I think he meant
something alse,

Mr. Medallie. I have used it in the popular sense in whieh
1% 1s used ir ths court house. You are quite right ir meking
the distinction.

Hewever, let us say s wman has been brought down from
Foughkespsie to lew York, and he 1s brought down on a Saturday
afternoon on & matter so unimportant except that it violetes
a federel statute. He ought not to have to come to court --

Mr. Paite. Youn are now using "arraignmert" in the
techrical serse.

Mr. Medalie. He can use both, if he wants to.

Mr. Yeite. We are discussinrg whether it should be in open
court or rot. If by "arraigrment” we mean the kird of thing
you are talkirg about, which I have never considered arralgnment,

1 might vote one way. If by "arraignment” we mean what the
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" in his e
| what the 1:
"I want to

That 1
Fr. %g

¥Mr., Mo

Mr. Wa

Mr. Medalie.

are many sw
that thers
‘rig marole
thing.
The ot
personal co

of 60, 80,

18 not wort]

Mr. ¥a
~come down e

Mr. Me
been arrest
want to be

to plead to

bera. He 1s to0ld what the charge 1s, he is told

rdietment and the irnformation econteins » and he says,

plead guilty. Please fix bail and let me cut.”

3 an arrajgrment.

ite, There has been an indioctment?
dalie. Yes,
ite, Yes, I would oall that en arreigrment.

I think under those conditions -- and thevre
ch cases -- it 1s to the interest of the defendant
be an srraigrment and that he does not wait for the
of & court session. He may be in jall. That is one
her thing that 1s equally imporsant to him is his
nvenience. He ought net have to came down a distance
pr 150 miles to the federal sourt house again. I¢
h 1t either to the Govwernment or to him.

fte. Why warld he be coming down egain? He would
speclially to be arraigned, would he not?

dalie. Yes. Let us get this situation. He has

ed and he 1s brought in before a Judge. He does not
released on beil and then come bsck two days later

the indiectment.
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Hr. "aite. But he cennot plead unless he has heer irdicted.

p. fedalie. Say he has been.

Mr. Talte. You mean arrested after the indictment?

Mr. Medalle. Yes.,.

Mr. Walte. Oh, yes.

Mr. Medalie. There are many such cases. Ea ouzht not to
have tn come twice.

“Ime Weelaler. 1 agree that there are ccses where 1t 18
advantazeous tn have that oecur in chambera, but I 4o not see
how yau can reach those things without at the same time freeing
a system from a formal inguiry which 1In the great bulk of cases
sec;2 Ko meke for protectisr of e defendant's rights.

Mr. Wedalie. As a matter of convenlence to the courts end
to the judges, most defendiants are formelly arralgned in a
couvrt room. Obviou;ly the judge does not want to have hils
chembters overflowiné with deferdants snd with marshals and wlth
goverrment agents, éo actually most of that -- almost all of
that -- takes place ln the court room.

There is not any danger of anything hidden or surreptitious,
becoause a record has to be nade -~ thet 1s, & ;lea has to be
entered ~- and it i1s in the first book, which 1s in the docket.

I do not krow what public interest 1s furthered by insisting
thet in all cases it must be 1n the court room.

Y. Talte. X heve ir mirnd an Iliirols case that came up
rnot so very long &go. The defendant asked leave to withdraw
his plea of guilty, and ir the hearing he con'ended that the
Judge had persuaded him to mske that plea of gullty in an
improper way.

Now, Yf you ean have your arralgnment in chambers you might
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|
heve a lot of questlions about that sort of thing, as to Just

what the judge sald and what he dld not say.

My, Medalie. I am aware of cases where defendants have
m~de Hhat thelr clsalan for the withdrawzl »f 8 plea of gullty,
on tha grourd that they were misled in open court by both the
District Attorney and the jJjudge. Nothing stopped that clalim.

Mr. Walte, But at least,the point 1s, you have a little
more ovidance a3 to what dild transpire.

Mr. Madalie., I $thirk what is involved there 1is that the
sum total of such caeses against the unnecessary ircorvenience
to & considerable number of people makes it unnecessary to
make that provision and create that other ircirvenierce agsinst
the occaxinonal case. Fow, I do not believe that ir a dlstrict
court, say in the Southern District of New York, which is a
very busy one, and it has & tremendous rumber of crimiral cases,
you get more than ore or two clalms of that sort during the
course of a whole year, 1f that many.

Mr. Holtzoff. Mr. Chalrmen, I would like to add a comment
to the suggestlion made by Mr. Wechsler on the gquestion of
protection of defendants. It ssems $o me that the deferdant
can be fully as well protected by a proceeding in chambers as
he can by a proceeding in open court. Of course, there has to
be & record made.

There ia arother rvle here that provides for msking e
record on the question of counsel, and the fact that the
arraignment takes plece in chambers when it does would rot
eliminate the requirement of keeping that record.

Mr. %Yachsler. That mears & record is made --

Mr. Holtzoff. The record cen be made right in chambers.




The judge gan make the regord, or have his secretsry make 1%,

or he oan

My, Wechsler. The rule as it stands does not !'-oquiro the

end for the deputy elerk or the clerk in shambers.

presenge of the clerk or other eourt offieial.

My. Holtzoff. I suppose the judge's secretary is Jjust as

competent

o make the record.

¥r, Medalie. 8o 13 the Jﬂd“o {

Mr. Heltsoff. So is the judge.

Mr, Medalis, I have seen many records mads by the Judge, :

" who pieks \+p the indictment and scrawls something on the baek |

:
B B Ao e B e < o e

of it and puts his initials there. It 1s jJust as effective as

2 notation

book.

made by an offlicial more painstakingly in a large

Mr. H9ltzofff. As & matter of fact, thoss are detter,

begause we

é rocoréed b

found many years ago there were a good many sensences

court clerks that were incorrect, and we sdopted a ,

mile that yequired the jwdge to sign the sentencs.

The Chairman. We have a motion by Mr. Wechler, seconded

b, My, Walge.

My, Waite. 1 4id not, but I will. |

The Chsirmen., Wigh rospeet S0 arralignment. in open cowrs.

Ny .

question of whether the respondent was represented by counsel

or not.

e, W

The Chairman. To include in $his proposed rule arraigne

rke. I thought he coupled with his observation the

ehler. I 414, sir. ;

ment when the defendant is not represented by soursel.

Mr. ledalie. May I say a word as to that?

The Chairmsn. Surely.




! | R
“ {
| o
10m | :
| L
e n e ? - e e I, - i
|
¥r, Medalie., I think in the Sype of onse I referred to ~

The CHairman. A migvatory bird cese$

|

i Mr. Medalie. Yes. A man is a fool to waste his money on ;
§ sounsel. :
§ The Chairman. You have the motion. 411 those in favor orj[
| 1t say "Aye." ' i
| Hr. Hltzoff. What are we voting on?t :
: The Chairman, We are voting on Mr, Weghslep's motion to i
include in|thoss things that musts be done in open court =- :
arraigoment where the defendant is not represented by counsel. ;
A1l 1in favor say "Ays.” Opposed, “¥o." s

The Chair 4s in doudbt, largely besause of the noise on my

right. ] .
’ : All in favor of she motion raise their hands. There are

" eight in favor.
; Opposed, six. It is eight %o six. It is sarried.
¥r. Medslie. I $hink you will find the bar is going to |

think we were very impractical in doing this. ,

The Chalrman, It 1s tentative. There 1s still a chance r
| %o vepent. ‘ ;
! I take it that the rule will then read about in this form, :

| 4f the améndments that have been discussed are msceptable;

|

' xeept as otherwise permitted by the Act of June 16,%
1938, lohapter 486, sestion ‘5, 58 Statutes 765 (u.. 8¢ Cop |

! Title 18, seotion 923) relasing to juvenile delinquents™ .4}
| My, Holtsoff. That ought to be "persons chmrged with i

|
i
i
¥
]
H
i

{ Juvenile delinguency." A person isnot a delinguent until he

1

| 18 eonvicted. :

The Clmirmen. That is what the statute relates to, honnﬁa

| |
| \ - :
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{Continuing) "all trials upon the merits" -

Mr. Glueck. Wouldn't you begin with "sll arraigrments™?
The Chairman, "All arrajgnments end all trials" -

My, Glueck, Pardon me. "All arraigrments where the
defendant is not represented by sownsel, trisls” -

The Chairman. "And all trials shall be conducted and
sentences imposed in open sourt."

The second sentence will read just as it is.

Are there any remarks on the motion?

1f no%, all those in favor say “Aye." Opposed, "Io." r

The motion 1a carried.
Rule 11(c).
Mr. Glueck. Nay I raise a preliminary point, Mr. Chn:.rmn?
The Chairman. burolg. '

¥r. Glueck. I was vondox*ing wheehar, for the benefis eof

the final shot we will take as the whole hzameu, it ‘would not

be wise to record a division on all voses, so that we vould

see, as we glanced down the list at six-to-eight votes, and so
on, that tﬂat is the thing we would focus our heavy artillery
on?

The Clsirman., That ia the reason why I atated it.

Mr. ledallie. I would like to reserve she privilege, on
this partigular thirg on which we just voted, of preparing a
ainority repors.

My, Gl{u‘eck. 1 thought i% might help us later on. Months |
mey pesse. |Lf we had & list which showed a practiosl unanimity
on one han&, then we conld regard that ss practically finished :

with except for editorial revision. Then we would geb busy on
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the matters that we are really divided on,
Do you thirk that might be a good 1dea? ;
The Chairman. I thirk is is & good 1dea., MNr. Nedalle

,; expressed 8 desire tc file a memorandum with the aommigtee,
¥Mr, ¥edalie., 3&'Q1¥u
The Chairmen., I take 1§ there is no objection?

H

My, slie, That is, if you finally adopt Shat provision

| a8 to arraignments.

I would rather f£ile a memorandum than heve some member of

i the bar ask me, when these rules sre promalgated, "Havenlt you

fellows any practical sense? Eow do you think justice is

! administerddt”
I want o be able to say that "I told you so."

The Chairmen. We hxve another difficulsy here., As

| chairman I know I have not any right to vote, but I notice
| that the reporter does not vete. I think he as a member of

the commityes hes a right to vote and should vote. ﬁ
Hr. Yeungquist. Aren's you a member of the comnittee,
r, Chairman?

The Chairman. I think I am, but I did not know 1f I had

the right vote.
Mr. Nedalie. You have a right tq vote.
You have browght up subdivision (e). |
Mr. Youngquiast. Before you go to (a), I suppose that (b) |
now will caver the cases where a man is arraigned and sentenced

on an information where he waives a jury and plesds guilty in

| order to ges the thing out of the way and begin to serve his
i time%

Mr. Holtzoff. Yes.
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Mr. Medalie. Or pay his two dollars.

Ky, Youngguist. The onse where the information and the
walver of jury trial 1s ususlly used is the osse where the man
has been before the Grand Jury, 13 held in jail, knows he is
guilty, and wants to begin to serve his time. That is the kind
of case I talking sbout, but that, I thipnk, will be covered

by the rule as it now stands.

of guilty?

!
Nr. Glueck, Does not the term "trial™ include the plea g

|
My, Holtgoff., No. The word "arraigmment” covers this. ‘
Mr. hmgn;, you were going to adopt the last clsuse of '
‘i the oivil pule.,
The irmen, Boj this last sentence heve.
Mr. Hlszoff, I mean the last clause - '

The Ghir"mng That 1is &‘i@h‘o

Mr. Holtzoff, Nej; there is more there.
"My, :rlnne Is jhut the one about in ths court room?

The irman, What was your quession?

Mr. Mglellan. I em wondering whether Mr. Holtzoff is
talking abgut an omission in reference to open court, ina
| court reom|except when ineonvenient, or something of thes kind? |

: |

Is that the thing you have in mind?
e, “ltlﬂtfl Yes.

The Ohairman. The words in the civil rules are "And so

o , , |
far as oonyenjent, in a yegular cowrs room." i
Prat ‘s understeod, I tiink, te be approved. {
Ave theve any questicas on (o)? That parallels the navu‘g
m!, !

o, PO T ———eean e - ms v e e e e w e o e ma eee o ommm e e B .- - .=

|
|
-
|
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Hr. M;dalie. Does the second sentence meet anything that
actually thpons in eriminal cases?

Mr. Holtzoff. Yes.

Mr, Medallie, What?

¥r. Holtzoff, We have one district in the Middle West
where the district judges have taken the position that they
may not sign an order or even hand down a decision if they are
physiecally present in a division of the distriect other than the
divislon in which the case 1s pending. That has created a lot
of delay and a lot of difficulty.

Most judges do not accept that interpretation, I venture
to say. It 1s a wrong Interpretation, but they do interpret
their autherity that way. That 1s why it 1is useful to have the
phrase "within or without the district.”

lMr. Medalie. That is not what I was referring to. In
subdivision (c) ==

lr. Holtzoff. I beg your pardon. I thought you were
talking about the second sentence.

Mr, Medalie. I will just tell you what I mean. The
second sentence of subdivision (¢) provides for "proceedings in
the clerk's office which do not require allowance or order of
the court."

What I am adcing is, What sort of situation 1s that? I
do not know of any criminal cases, or, at least, I can:t think
of any, where that would be applicable. I know that happens in
civil cases, but I do not know how that happens in eriminal
cases,

Wr. Holltzoff. 1In many districts the clerk takes bail.

Mr. Mebalie. Does he?
i
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Mr. H%ltzoff. In 2 gocd many cases.

Mr. Medalis, Physically?

Mr. Holtzoff. No, but he takes it after the judge fizxes
it.

Mr. Seasongood. .It says "which do not require allowance."

kr. Medalie. It says motions "are grantable of course by
the clerk,"

What kind of motion do you know that is "grantable of
course by the clerk" in a criminal case?

The taking of bail is nothing more than receiving a deposit
either of a paper or of money or of security, but what motion is
"gran table of course by the clerk™? I know of none.

Mr. Youngquist. I have noted the same question on my COPY.
I could not think of anything the clerk could have to do with
this in a oriminal case, and I do not think it looks well in
the rule s,

Mr. Medalie. That is right.

Mr. MeClellan. Would it cure it any if you left out "all
motions, applications, and other," and say, "all proceedings in
the clerk's office"? Wlould that cover this bail business?

Mr. Medalie. I do not think you need it, because clerical
acts can be perforﬁ@d by the clerk without judicial action or
without requiring the rule, Jjust like the making of entrioﬁ in
fﬁe book.

Mr. Youngquist., I move, Mr. Chairman, that the last sen-
tence of (b) be 8 tricken, and if the reporter flnds some use for
it let it bE later reconsidered.

Mr. Glueck. I second it.

The chgirman. You have heard the motien.. All those in

1
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favor say ﬁAye." Opposed, "No." The motion is carried.

That tiskes us to Rule 12.

Mr. Youngquist., I have & notation on Rule 12, Mr, Chalrman.
So long as we have the administratorts office and the Attorney
General, we do not need Rule 12,

Mr, dedalle, 1 do not think we need Hule 12,

Mr. Glueck. Isn't that a matter of the administrator's
office sending memoranda to the different clerks?

The Chalrman. May we pass that until Mr. Tolmen a&m s back?
He 1s out on the telepione., May we pass 12 and 13 for the
moment and go on to Rule 1.7

Mr. RHobinson., This dsals malnly with the form of indict-
ments anu lalorimatioans. . You will recall that it was declded at
our last weeting that Instsad of trying to catalogue in a rule
the essential parts of an Informatlon, we should have the rule
stated ¢ enerally.

As You will sese, 1t is when you come to the chapter on
indictments and informations that you have forms to supplement
or, rather, to 1llustrate the rule.

Cle arly, in that connection, it woula be desirable to in-
clude what the civil rules included in civil rule 8, pointing
out that forms contalned in the Appendix of Forms are indicative
and illustrative rather than controlling or mandatory.

That 1s the object of this general rule. There are s till,
es ybu know, in this first chapter, which 1s devoted to general
proceedings --

The Chairmen. I notice the language of this rule is more
modest than the language of rule 8.

Mr, RoFinaon. In one of ow oconferences in the reporter's
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research staff 1t was declided that those words "simplicity" and
"brevity" weve a plous wish and for that reason should be
dropped.

Do you know about that, Mr. Longsdorf?

Mr. Longsdorf. I think you took my words. T have used
them once or twiee. Pilous wiahes are not wrong.

Mr. Robinsen. Do you have any objection to restoring it
to the way I had 1t§

Mr. Longsdorf. Not a bit.

The Court. That keeps the language of Civil Rule 8.

Mr. Robinson. I w1l put it that it 1s the wish of the
Committee that rule 8l be incorporated as rule 1li.

The Chairman. I merely raise the question. I would like
to have the thoughts of the Committee on it. Have you the
language of the Civil Rule before you?

Mir. Wechsler. Wwhat is contemplated in the way of forma?
That those forms that are included in this draft are used or
that there shall be a fairly complete set of forms at the end?

Mr. Robinson. The present draft includes a set of forms
which you find tabulated. You notice that form page 1 of that
appendix gives you a form which 1s annotated on rages 2 and 3,
with regard to each al location and the form of indictment. That
is placed there for yowr consideration.

When we come to the rule on indictments and informations,
chapter 3, rules %0 and 31, we will have to determine the matter
of the extent to which the form shall be used supplementing the
rule. '

lMr, Vechsler. May I suggest then, Mr.Chairman, t hat we pass

over this rule 1) until we discover what part forms actually play
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in the finﬂahed product?

Mr. Rabinson. Well, I can say as a general matter that owr
present policy 1s this: that there will be just as much a resort
to forms in oriminal rules as there 1s in the civil rules.

In the civil rules they have a rather complete series of
forms, but, of course, the statement is repeated that it 1is to
be understood that those forms are not binding but are marexj
illustrative. That w1l be our plan now, subject to instruoc-~
tionsf rom the Comnmittee to the contrary,

Will that help now? Do you want specimen forms for each
thing before you would feel that rule 1l can be passed on?

Mr. Wechsler. No. My only thought was that, depending on
how complete the forms are, whenwe know how complete the forms
are we will be 1in a better position to know whether they should
be referred to in the rules at all.

Mr. Walte. Are you going to have a permissive rule to the
effect that indictments may be in accord with the following
forms? This rule just says that these forms a re not obligatory.
There is nothing in here that I see that says those forms shall
be used.

Mr. Robinson. I think that clause you spesk of should be
written into the rule on the contents of indictments and infor-
mations, and I wish that you would suggest 1it.

Mr. Walte. It 18 not in rule 30 at present.

Mr. Hobinson. Well, you will appreciate the fact by this
time, no doubt, that the plan of farming out these rules and
having a good many people work on them has led to some adver-
sltles and rearrangements that will have to be taken care of.

Mr. Crane. Would we think so well of that nice short form
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that you oqn put in your vest-pocket?

Mr. R&binaon. I think you will be pleased with it. Ve
have a short form, and the Mimeographing was being finished on
it this moming.

Mr. Chairman, as I understand it, the wish 1s that we defer
any further consideration of rule 1l until we have forms.

Mr. YoungqQuist. I suggest that 1l stand, and then we come
back to it, if necessary, until we get the form.

The Chairman. You 8o move?

Mr. Youngquist., Yes.,

Mr. Holtzoff. I second the motion.

The Chairman, Is there my further discussion?

All those in favar say "Aye." Opposed, "No." The motion
is carried,

Of course, this is all purely tentative.

Now £hat we have Mr. Tolman back, may we go back to rule
12?2 Wwill you outline this rule 12, Mr. Tolman?

¥r. Tolman. We had some question about just exactly what
we should propose to the Committee on the subject of books kept
by the clerks, and we decided that the only subject that could
appropriately bs regulatec by rule was the one relating to
dockets, sa this rule 1s conflmed to the subject of dockets.

Of course, the clerks kesp a great many other records, but
they are all so intermlngled. The minute books are not sep~
arated as to whether they are civil or criminal, and the order
books are usually kept together, and the indices are in such a
state of flux at the present time that, all in all, we thought
perhaps 1t would be best not to have to o much regulation.

Te rule we have here on the clerk's oriminal docket 1is
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modeled oni the civil rule corresponding to it. We have t ried
to make it so that every proceeding that 1s repar ted to the
court will be entered in the clerk's criminal docket. That
would include any ocase in which the defendant is held to answer
in the Diatrilcect Court, even though mn indiotment or information
may not yet have been fllad.

We have tried to make the speciflocation that what the
docket is to contain is general, but to include all the more
important things,and also it will give the judge discretion to
ask that other things may be ’inoluded.

The form and the style docket have been left in the dis-
cretion of the administrative office

We are now working with the clerks of court regarding the
types of dockets that they keepand making some improvements,
and we find that it tekes a long time and that it is a very
difficult thing to do.

We feel probably it 1s better to let it work along slowly
than to do everything all at once. There is a good deal of
dif ference in districts., It may be that no uniform style of
docket is poms sible.

On this general subject of books kept by the elerk and the
type of clericel work that is done in the clerks' offices, there
has been a very careful study made by the Bureau of Administra-
tive sanagement ~-- the Division of Administrative Management in
the Bureau ol tne Budget -~ and they have made a writtenreport
and a numbgr of detalled recommendations. Those recomms nde-
tions are éhe basis for our discussions with the clerks.

We ard trying to work slowly toward accomplishing them, or

such as them as seem to be practisable. In the meantime our
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principal ﬁope is that you won't make rules that will be too
hard and fast on these subjects.

Mr. Holtzoff. Somebody made the suggestion, while you
were ocut of the room, that even this was too much and that we
should b ave the whole matter to the administrative office.

¥r. Tolmsm . It might be possible.

Mr. Youngquist. I feel very definitely that that is the
job of the administrative office and not the job of the advisory
commit tee or the Supreme Court to detall the manner in which &
clerk shall keep a record in his office.

Then, too, if we ombalm these rules, or if the Supreme
Court does, you may find later that it 1s advisable “to use some
other method, and you would have to get an amendment of the
rule.

I imaglne that the administrative o fice would rather lst
that matter be left out.

lr. Tolmen. I do not know exactly what Mr. Chandler would

say to that, but I think he would sympathize Wl th that point of
view,

There 1s perhaps only one advantage that I can think of in
having a rule on this subject, and that is that we W 11 have
very strong sanotion for asking the clerk to keep records of all
criminal proceedings before them.

Mr. Holtzoff. Do you need that sanction?

The Chalrman. I think that 1s more than offset by the
danger of becoming fixed and not susceptible to change.

Mr. Mddalie. Furthermore, we are not expert on this. It
requires a lot of study to be able to say what is a good method

of keeping records. We will never know without a great deal of
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are not.
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and | we ought not to pretend te be expert when really we

Mr, Tolman, I will be glad, if you want to take that as~

tien, to report it to Mr, Chandler and ses 1f he thinks that

there is

rule, and if he oan't think of anything, I will report that

ything at all that he would like teo have dome by

. baak to yow, if that is agreeable.

:ruolzbo

- Opposed,

The

le It 1s moved and seccnded that tentatively
dropped. |

Are there any remarks? If not, all in favor say "Aye."

Rule

Mr.

"No." The motion is earried,

i

% deals with stenographers. 5
Iman, I think en this subjest probably kr. Holssoff|

is more qualified to speak than I sm. Ne rule was proposed en '

the subject. There 1s in the Civil Rules a rule dealing wlth ‘

' the subject of stenographers that provides for the uypommt |

" by the Cou

!
for the offielal court reporters, who are to be

i
i

pald by litigants.

The

icial Conference at its last session approved J.qu-L

" lation that would establish fer all Pederal cowrts a wnified m#

; ndnquaigely

- sny record

" move along,

financed system of salaried shorthand reporters, whifh

is the thing that the Pederal courts now laeck.
| Mr. Grme. iWhat prevision are you going to make? I clu.nk
" "4t & terrible thing that you osn have a trial anywhere withew

on that,

walt for &

3

i
i
|
to prefect the rights of the defendant. ;
I
i

Mr. Tﬁmn. I think that everyone agrees with Judge cm-

¢ queation is whether it would not be batter te .

|

little while, to see whether that lagislation won't
If 1t looks as if 1t might beg down, we may have




; te do something about it.
“ Mr. Crane, Is 1t in Cengress?
Mr. Tolmsn. I think it 1s before the Bursau of the

| Budget, en/the question of whether the President approves of
| 1t

.Mr, tseffe The b1l has bean dryewmn and was drawa dy
the adminigtrative office in sooperation with the mmm |
! of Justics, and 1t has been spproved by the Jullelal Genference,
1Ithub approved by the Atterney General. Iomvhnnm%

i |
H

i to mubmit b1l o the Cengress, but, in accordance with

, |
. the usual grosedure, befors we ean do that we have to seoure ‘

" the approval of the Bureau of the Budget, and it is now before |
| the Bureau of the Budget. As seon as the Bureaw of the Budget
scts, we axe plamning to submit 1t to the Cengress.

Nr. Crane, They have not a surplus. |

My, Dassion, Does the bill previde for a record in all

; cases?

| Mr, Haltsoff, Yes, The bill is a goed deal like the law
/ inexistends in mest states, It prevides for a saleried re- |
| porter, whel w1l yepert il rials. t

!
b
i

tf Mr, Crmne, I did net ecateh that, |
i ¥r. Holtseff, The M1l provides for s system of salaried
reporters, Who are required te attend and repeit all trials.
Mr. Crane, Oivil and oriminalt :

‘
g
|
o

2
y

Mr, Holtzoff, Yes, o0ivil and eriminal.

Mrs. Depsion, To take it down in shorthand? |
Nro Holtsoff, Yes. Then any party desiring to get a eopy |
'ct ths trmseript, for mpmumutnpnuwrwmotw;
| purpose, pays 3\1:3 for his eepy.
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Theroiie slno another provision that 1/ a defendant in a
criminal case is {ound to be impeounious, he may receive & copy
of the transcript for the puryose of an appeal without charge}
and in that case the bill provides that the Covernment shall
pay the reporters for the copy. 9o that an indigent defendant
is very well protected under that bill.

¥re Crene. Have you any gemeral idea what that means in
expense to the Governument ?

lire Noltzoffs It means somewhers in the neighborhood of a
half million dollars, probablye I do not know exactly. The
financial offlces of our department are at this very time mak-
ini;, a computation for the Bursau of the Budget as to how muoh
514 w11l cost, but I think 1t %ill probably run in the nelghbor-
hood of e half million dollars, more or less, for the entire
United jtatos

¥r. Sothe Dut the litlisants pay five dollars more for each
sult riled, Inatead of paying five dollars, they pay tan. That
woull nake up for somo of it.

¥r. Seasonzoods Why not have a rule on it and then take 1t
out if the law is passed?

Ure 0ltmoff. I you have a rule on thls, the ruls wlll
be very much limited, becsuse I do not suppose that by a rule
»f nrocaedure the Jupreme Court could oreate an offlce and prow-
vide that the person holding office shall receive a salary. It
would take legislation to go that far,

Nre HFbinson. Are you sure of that? #e have had the same
question uﬁ the niatter of the public defender, the extent to
which we can rix our rmles so tnat they W 11 apply 1f and when

the public defende: system 1ls oreasted. Here it 1s a question of
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what nnodnito be done. Perhaps by a little preparation, even
if there sﬁomﬂd be action one way or the other, it might be well
to teke care of the sitwm tion.

¥r. Holtzoff. Bt we will need no ruls on the subject if
salaried court reporters are provided for.

The Chairman. If they do not provide for sd aried reporters,
ought we not to adopt some such rule as the rule contalned in
the Civil Rules?

Mr. Holtzoff. I think so, but I think we might leave 1t
wntil the next session.

The Chairman. Do you make a motion to that affect?

Mr. Holtzoff, I do.

The Chairman. It hasb een moved and seconded that we
leave thls subject until our next meeting.

All those in favor say "Aye." oOpposed, "No." The motion
is carried.

Mr. Crene. I feel quite strongly on that, and every
Federal Jjudge does, I think. I think the time has come where
the practiée should be what it is to a great extent in the
East. There should be a system of having a stenographer there
to glve some dignity‘to a trial. We are talkling so much about
fighting and dying for freedom and liberty. We should be very
oareful that that freedom and llberty are something that are
orderly and in accordance with Justice, and I think that this
1s one of those little things that waré overlooked, and an
innocent defendant might suffer from 1it.

I hope 1t won't be passed indefinitely and forgotten and
left entirely to the ruls in effect.

Mr. Holtzoff., The Department of Justice is pressing the
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legislation, and in his Annual Report the Attorney General makes

mention of thils subject in rather emphatic language and recom=
1mends the enactment of the legislation. The AnnualReport was
issued very recently.

The Chairman. That takes us to Rule 15,

r. Clueck. I move that that rule be pushed back somewhere
to Pule 1, perhaps to be consolldated, because 1t seems to be of
the same typs of suk Ject matter as the statement regarding con-
struction, d efinition, and application in Rule 1.

Ir. feClellen. I second the motion.

The Chairmar.. It has ! cen moved and seconded.

Is there any clscusslon? The motion is that the rule, if
possible, be made pert of Rule l.

Mr. Rebinzon. May I ask this question in connection with
that? I teke 1t that our draft here, where it seems proper to
us, should follow elong with the customary order of .drafting
statutes, or, in fact, Rules of Givil Procedure, so that Rules
15 and 1A, nemely, title and citation and effective date, will
come pretty well toward the end at least of that chapter, which
1s devoted to the general topiocs.

Mr. Holtzoff. I think that ought to come at the very end
of tﬁe ruies or at the very bezinning of the rules.

¥r. Robinson. «ell, do you consider chapter 1 not at the
beglnning? You have the guestion whether you want chapter 1
to be the lasi chapter or whether you want to split it.

Mr. H?ltzofr. Well, the Clvil Rules have the corresponding
rule at th$ very end.

Mr. Robinson. Yes, they do.

Mre. Holtzoff. But i{ seems to me to be 1llcg lcal, perhaps,
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to insert %omewhere in the middle of the rules those subjects.
They ought to be elther at the very opening of the rules or at
thie close.

Mr. Wechsler. I move that 1t be referred to the Committee
on Style.

The Chairman. The substitute motion is that 1t be referred
to the Committee on Style. All those in favor of the substitute
motion say "Aye." Opposed, "No." The motion is carried.

Mr. Seasongood. I suppose we did agree to it, because it
8ays so, but that abbreviation looks funny to me. It is a small
thing, but 1t looks so funny to me.

Mr. Longsdorf. The Civil Rules did not apecify any abbre-
viation.

The Chairman. Rule 14,

Mr. Holtzoff. I think comments made with respect to Rule
15 are equally applicable to Rule 16.

The Chalrman. If there is no objection, that will be the
action with r espect toc Rule 16.

We will now proceed to Chapter II, Rule 20,

lire Robinson. This first chapter has referred to general
matters -- "General Provisions,"” it hasb een called -- and at
this time we take up what is strictly the chronological order,

a chapter on complaint, warrant or summons, hearing and bail,
The Cdairman. [here are two here., The correct one is
entitled, "Cumpter II. Compiaint, warrant or Summons, Hearing

ana Bail," is that correct?

WX e Roibinscn. Yes,

The Chﬁlrman. Rule 20.

K. Robinson. That 1s based on the American Law lnstitute.
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It has been in Mr. Longsdorf's hands for his consideration.

What do you have to say on it, Mr. Longsdorf?

Mr. Longsdorf. Not very much. Section 591 of Title 18
empowers the Uni ted si,atea Commis sioners and certain atate judges
and mapistrates to act as commiting maglstrates and tells what
they may da, following the usages o? the state courts.

Now, the usages of the state courts have been amalgamated,
if I may use that word, by the American Law Institute in its
draft of the cox-rospoa\a:iing matter. You will find that inthe
American Law Insi:il.}gta Code, in Section [0 and the followilng
sections of that Code.

Mr. Holtzoff. I have a question withr egard to Rule 20(a).
I am wondering if there is not a gap there. It seems to me
that perhaps there ought to be some express provigion for a
complalnt.

Mr. Robinson. I was coming to that just now. There is no
provision in Section 551 for the contents of the complaint, and
that is left entirely to the state procedurse.

I attempted a draft coveriné the form and contents, the
requisites of a complaint. It does not sppear in this book at
this time, and I wish that the rule may be considered with tla t
in mind.

Mr. Holtzoff. Well, entirely aslide from the form of the
complaint ==

Mr. Robinson. You think there ought to be mention o« the
word "complaint" in (a)?

Mr. Holtzoff. Yes.

lr. Robinson. 1 think so, tooe.

Mre. Holtzoff. I think we ought to make provision in Rule

i
'
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20(a) for ? complaint, and then the rule as to the contents we
can conaid;r 1a ter.

With that point in mind I suggest that in Rule 20(a), in
line li, after the word "warrant," the following shall be in-
serted:

“The arresting officer shall forthwith file a complaint,
unless a complaint has been theretofore filed."

Then start the word "The" with a capital letter.

Mr. Crane. I think it should be the other way: "If a
complaint has not been filed, he should file one."

lirs Holtzoff. If the arrest 1s pﬁrauant to a warrant, the
complaint had been previously filed. If the arrest is withow
a warrant,‘the arresting officer brings the mr isoner before a
comnis sl onar, and there ought to be a provid on for his filing
a complaint.

lr. Robinson. Why not make a separate sentence of 1it?

Mr. Youngquist. It would be very awkward. Is that that
the arresting officer shall flle a complaint?

Mr. Crane. Yes,

Mr. Youngquist. We are putting that in a sentence that
deals with arrest with a warrant.

Mr. Longsdorf. Won't you unburden the syntaxes consider-
ably if you put the necessity of filing a complaint immediately
after -~

The Chalrman. Don't we all understand what is to bs done?

Mr. Longadorf. Yes.

The Chanirman. It is solely a matter of language for the
Committee on Style.

Is there a motion to insert a provision about filing the
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complaint Thora arrest has been made without warrant?
then refer it to the Committee on Style,

Mr. doltzoff,. I so move.

¥r. Longsdorf. I second 1it.

The Chairman. Is there eny discussion?

118

Te willl

Those in favor say "Aye." Opposed, "No." It is carried,
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The C#airman. Now, 20(b).
¥r. Ltiangadorf. I move that that be changed toread this
way: that if a person waives preliminary examination, he woul
be held by the magistrate to answer to the District Court of
the United States, which by law has cognizance of the offense,
snd shall e¢ither be held in custody or, in proper case, be ad-
mitted to ball as provided by law,
That might not be necessary in view of another rule, but I
think 1t should go in.
¥r. Holtzoff. I am wondering, if you put that in, whether
you do not leave a gap for cases that are tried by the magls-
trate. In the rule as it now stands you make it sufficiently
lbread as to cover both types of cases.
¥r. Longsdorf. Well, I do not think that we ought to carry
the trials by maglstrates ~--
Mr. Holtzoff. No, I mean trials by United States commis~
sioners.
~Mr. Longsdorf. Yes,I mean trials by United States commla-
sioners, too. I do not think we should carry these proceedings
at allinto this rule. I think it should be separate for each
of the rules. It is preliminary examination. Besides, the
statute calls for sn information in those proceedings which are
tried before United States commissioners on Federal reserva-
tions, national parks, and the like.
Mr. Holtzoff. Not the statute.
(oo
Mr. L%ngsdorf. 1SA57ﬁ.
Mr. Hgltzoff. As far as I know, the statute does not re-
quire an information.

¥r. Robinson. It is the rule to withhold information where



120

|
i
\
|

there 1s s complaint,

¥r, Holtzoff. Yes, and we have secured an informal ocon-
struction that the word "informstion" in these rules 1s broad
enough to fit,

The Chairman. What is the matter with this as 1t stands?

Mr, Holtzoff. I think it 1s all right now,.

The Chsirmen. The motion 18 to approve striking out the
words in line 9 "in proper cases.,” Are there any remarks?

¥r. Longsdorf. I was not paylng attentlion at the moment,
for which I apologize.

The Chasirman. It hae been moved that we strlke cut the
words in line 9, "or in proper cases," because 1t goes on
say, "being admitted to bail by law."

‘r. MeLellen. You dc not want to strike out the "or."

The Cheirmen. No; just the words "in proper cases."

All those in favor of the motion say Aye; those opposed,
No. The motion 1s carried.

Yow, Rule 20({(c).

Fr. Seth. Should there not be some nention there of admis-
sion to ball pendinz hearing? The commissioner should admit a
man to ball if he 18 going to continue the hearing for six days
temporarily.

The Chairmen. You would add that at the end of line 14?
"Admitting him to bail according to law in the meantime," or
some such language?

Mr. Seth. Yes.

Mr., Holtzoff. I do not think we ought to have a sixeday
mandatory limitation.

Mr. S?th. That was merely carried in from the A.L.I.rules.
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Mr, Holtzoff. That may be so, but I think it is a danger-

ous rule, sven though it is there, because I know of any number
of cases where with the defendant's consent a hearing has been
pos tponed for more than six days and the defendant has been out
on bail in the meantime, and it might oause considerable incon-
venience te all concerned to make a mandatory six~-day periaod.
It may be that the Ameriem Law Institute Code had some state
statute in mind.

lir, Longsdorf, It did. Some states have a limit of six
days,

Wr. Crane. What is the purpose of any limitationat 4 1?

kr., noltzolls I do not see any purpose.

Nr., Crane, I do not see any, If a man is a Judge, magis-
trate, or commissioner, it is his duty to put 1t down for such
time as 1s reasonable,

Mre Holtzoff, I think the New York Code has a provision
that an examination shall not be postponed for more than forty=-
eight hours at a time without the defendant's consent, but I do
not think we need that here.

«r's G rane, when you have a provision for bail here, I do
not sec the necesslty for it. In other words, you turn him over
to a maglistrate or aan official as though he were a mere automaton
wiio had to measure up to a chalk mark, and you leave no discre-
tion fur certain developments that we do not know anything
BUCUT

The Shmirmac. VWhat is the wotion?

kr, Crane. That we strike out the time limit.

Mr. Youngquist. Are you not golng to make amy provision

for the protecstion of the defendant in case the Government seeks
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Y " & long postpensment of the hearing?
.‘ The Chairman. I think that is a danger.
Nr. Crene. OCould we say "within a reascnabls time"?
Mr. Glueck. *For a reasonsble time." That is ene of those
’2 elastlic expressions.
| Mr. Medalie. This is the situation you red 1y face in
practice, especially in the busy distriots: The United States
' Attorney has someons arrested, or a Government agent has some- |
ons arrested md then brings the United States Atterney in om |
. 1%+ The osse is more elaborate than the so-oalled eomplaint
' befere the ocommissioner would indicate. It requires mush prep-
" aration.
The Goverrment =~ that is, the Mnited States Attorney and :
‘ the Government agent ~- has no intention whatsocever of pronm-f

ing that case at a public hearing. It does ndt intend to per- |
mit the defendant to ocross-examine its main witness or main witw%-
~ nesses and| get a chance to examine the exhibits. Accordingly, :
* the commisploner fixes a day ss far off as he can without pro-
” test.
| If the defendant 1s unable to get bail, he may get some
redress by a writ of bhabess sorpus. If he has given bail, he
usually does not trouble, because the enly way to raise that
. point is tp have his surety surrender him and get the writ eof
habeas cerpus.
While that is going on, the United States Attormey, with

the aid of the Post 0ffice Inspsetor or the F.B.I. man, pro-

ceeds %o slsborate t.nﬁ:tl.ggthn and a building up of the i
case largely threugh the Grand Jury process, and so these pro-
ceadings drag. iiot, practically, these prosesdings ought neot |

|
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be permitted to drag, and you might say the msn cught never be
arrested; but very frﬂmtly he ought te be, and the NVQMB}‘
| should get a chanse to bduilld up 1ts case. Now, there is only
one way on earth in which that oan be performed. |
| If.mhnvqamism that & man must be discharged at }
the snd of|six days, which in effest this is, wnless it means
| nething, then yeu have nething to do in the case of the defm-~

| dant except to subject himself to the annoyanee, inconvenisnse,

and delay of surrendering himself and suing out & writ of

habess corpus to determine ihtthnr he has been unjustly mam‘
! This vision astually does not do anybody any goed mlnL
! be is pre %o stay in jail and test it by a writ, If this
| is interpreted to msan that at the end of the two days or the
six days sass ends, why, that is exactly what you do net
want to agL::.mu you may be turning sriminals leose.

. € +» It ought te go O\l‘, then.

Kr. MpLellan, I thimk VALL agreed. I thought the emly
| question was whether we would substitute "for a reasonable
mp'

Mr, Crane, "FPostpens the examination for a reasonable i

) time o'

The irman, I think Mr. Glueck moved that,

Mr, Glueak. Yes,

The rman. It has been meoved and seconded that line 15
read " ation for a reasonable time, in the meantime admis-
. ting to bail as provided by lew,"

Nr. 1lan, You do net wark to say "reasonable time mr§
times," so that yeu eould have mors than one eentinuancej or 1is
that involwed?
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The Chairman. I think that is inferred. |
¥r, MpLellan. All right, sir.

{
{

Mr. longsdort. mm are twelve statea whieh have that
two day, uE day limit, or something near it, and then a nmbnl
of others

ve ten days,
Mr. Mpdalie. That is the total . I think we are agreed
that ﬁ is wmwerkable. ’
ir. Longsder £, I did not particularly faver it.

Mr . 1s. Did yeu say, "in the meantime admitting him
to baii"!

The ‘ irman. "As provided by law."

Nr. Mpdalie. That is all right.

The Chairman. All those in favor of paragraph 20(e) as
amended, spy Aye} those opposed, No. The Ayes have it, and ﬁu'
motion 1s parried, ;1/

Now ws go %o Sestien 20(‘).

iir. Longsdorf, Before we pasa on, may I venture to sugges
8 changs spmewhat in the language here? This provides that the
magistrate shall proceed to examine the case. It does not pre~

e

vide for of say anything about a u&n% I think the phrase,
"So examine the case," is perhaps mot Selisitous, and I want to
move this subsiitute for lines 1) and 12 «« everything in lines

1} and 32 to the comma in line 12;

"imless the defendant waives preliminary exsminstion,
the magistrate shall proceed promptly %o hold a hearing in

order to determine whether there is suffieient grownd to

hold the defendant to answer to the sharge against him," i

Mr. Rebinson. De you think that that harmonises with (4)7?
Mr, Heltmoffs. I am going to suggest that (d) is ¢n pars
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repetitiou4 when we come to that.

Mr. Cﬁane. May I say a word about that? We do not have
to make rules saying that the magistrate shall hold a defendant
only when there is sufficient evidence or a prima facie case
agalnst him; that is the law; he could not hold him otherwise.
That i1s substantive law; that 1s not procedural.

Mr. Holtzoff, I wa; only suggesting that 1t is perhaps a
matter for the Committee on Style.

Mr. Crane. If he does hold him, if a prima facle case 1s
mede oub, that is substantive law. If a prime facie case is
ndt made out, the case is dlischarged. 1 suggest that this 1s
better thanm what you suggest, with all due respect to your
wisdom, knowledge, and literary style.

Mr., Holtzoff. Perhaps it is. I had a question as to the
phrase "examine the caso." He holds a hearing; he does not
examine the case.

Mr. Crene. They always say "There is a case against the
fellow."

Mr. Longsdorf. May I invite your attention to Sectlon
21(a)?

Mr. Holtzoff. I just questi oned the phrase "examine the
case.” I sort of had a feeling that it was not j:alicitous.
That i1s why I suggested "unless the defendant walves prelimil-~
nary examination."

¥r. Crane. I think that 1s very clear and direct -- ex-
amine the oase againat the fellow on the complaint filed against
him. That is good, plain Anglo-Saxon.

Mr. Glueck. Of course, the thing is called a preliminary

hearing. I suppose that is what Mr. Holtzoff has in mind. We
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|
all know wﬂat is meant by "examination."
|
Mr. Holtzoff. I was wondering whether that was not a

colloquialism.

Mr. Crane. If 1t 1s a collogulalism, it is very applicable.

Mr. Holtzoff. It will clear up the whole thing if we
leave the matter to the Commlttee on Style.

Mr. Walte, The Code uses the phrase "examine the case."

Personal 1y I think 1t does not meke the slightest bit of differ-

ence at al 1 whether we say "examine the case" or use some other
phraseology.

ilre Langsdori. I agree witin that.

Mr., Crane, 3tyle ruins meny an opinion.

¥r, Medalie, When you say "examine the case,” you mean
"hear the evidence," do you not?

Mr. Holt goff. Yes.

Hr. iladalle. Why do we not say it, then?

Mr., Holtzoff. That is what my s uggestion smounts to.

Mr. Crane. Let us leave it to the Committee on Style.

The Chairman. The next 1s 20(d).

Mr. Robinson. W#1ll you explain that, Mr. Longsdorf?

Hr. Longsdorf. If we are going to insert matter in the
previous portions of 20 about waiver, then it may be that (d)
will be unnecessary.

Mr. Walte. With respect to 20(d), I should like to raise
a question which yoes far beneath the style and 1s an extremely

important one of substance. I notice in 1lines 25, 26, and 27
that 1t readst
"The defendant shall not enter any plea, and no s tate-

ment made by him before the commiting maglistrate unless

-
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made in the presence of hls counsel shall be used against

him at the trial."

We are providing that he may have counsel if he wants to,
and we are also providing that the examination may be conducted
without counsel. We are providing that he shall make or may
make statements, and to say that if he elects to mroceed with
the counsel any statement that he may make cen be used, it
seems to me, is a bit of an abaurdity.

The Chairman. And discourages the use of counsel.

Mr., Walte, It does.

Section LB of the Institute Code, from which these are
more or less t aken, reads this way:

"Nothing herein contained shall prevent the state from
giving in evidence at the trial any admission or confes-
sion or other statement of the defendant made at any tinme,
wihich by law 1s admissible as evidence against such person."
In order to bring the matter up, regardless of the form in

which 1t is expressed, which I think is at present unimportant,
I suggest that beglinning in line 25

"no statement made by him before the committing magistrate

unless made in the presence of his comnsel shall be used

against him in the trial"
be omitted and that there be substituted the equivalent of that
provision in Bection i of the Code, that

"Nothing shall prevent the state from giving in e vidence

at the trlial any admission or confession or other state-

ment of the defendant made at any time, which by law is
admissible as evidence against such person.™

Mr. Holtzoff. Mr, Chairman, I am in full sccord with
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everything that Professor Waite has stated, but 1t does not

seem to me that we need that affirmative statement that 1s con-
tained in the Institute Code. Therefore, subscrlbing as I do
to everything that has Jjust been sald, I move as a substitute --

Mr, Waite. I will accept your change in my motlon.

Yr. lHoltzoff. Then, my motion would be that we atrike out
the sentence beginning with line 25 in Rule 20({(d}.

Mr., MNedalie. I second that motlon.

The Chairman. That is, strike out the entire last sentence?

Mr. lkedalie. Of (d).

The Chairman. Do you accept that, Mr. Waite?

Mr. #%eslte. To strike everything that follows the phrase,
"The defendant shdl 1 not enter any plea"?

Mr., Rebinson. United 3States Attorney Douglas McGregor was
here and worked with us for some time. Mr. McCGregor stated his
experience in hearings before commissioners. He said that when
you bring in a defendsnt before a maglstrate, the charge is read
to him, and he is asked to plead guilty or not gullty, the plea
does not give him anything anyway with regard to the advancement
of the case or handling of the case and 1is unfair to the defen-
dant.

He told us that as a United States Attormey, in observing
its operation in a good many cases, h1e thinks thaet a defendmt
should not be required to plead guilty or not gullty at that
time. He thinks it is unfa r when, say, a plea of gullty is
entered, tp have it used against the defendant in ecourt, espec-
1ally if he was not represented by counsel at the time when he
entered the plea of gullty.

Mr, Holtzoff. I think I misstated my motion. I have your
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thought in!mind. My motionwas to leave out the second clause
of the nonience beginning on line 25; that is, leave so much of
the sentence as says

"The defendant shall not enter any plea"
and strike out the remainder.

Mr. Rebinson. Yes. I was speaking of Mr. Waite's motion.

Mr. Crane. I do not get whet your motion is, now. Strike
out what?

Mr. Holtzoff. Strike out on line 25 «-

The Chairman. Beginning with the words "No statement " and
ending with the sentence on line 27.

Mr., Medalie. I can see the wisdom of Mr. McGregor's obser-
vation. The magistrate has nothing to do with the plea o
gullty or not guilty, and furthermore the defendant has no
opportunity to have determined %echnically whether he 1s guilty
or not gulity. |

As to the rest, including the Institute statement, accord-
ing to all state rules, the fact ls that any statement made by
a defendant to a committing megistrate, unless it is in viola-
tion of some safeguarding rule, is admissible against him in
evidence, and 1t did not require a procedursal rule to make it
admissl ble. Therefore, I thirk the Institute statement is sur-
plusage.

Now, practically before magistrates it frequently happens
that after the defendant has been informed of his rights -- "You
need not say anything if you do not want to, but anything you
say will be used against you, and you are entitled to counsel" --
he says, "Judge, I don't need any counsel. I am guilty and want

to get through with this thing. I stole the pocketbook.” That
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should be admissible against him, but there ought to be no
rules that make 1t impossible to teke such a statement. Prac-
tlcal experience shows thie wisdom of the rule that mekes it
admissible., He has been safeguarded as to his rights. He has
been warned: "Any statement you make will be used against you."
I think thet is the practical experience before all magistrates,
whether in Federal cases or 1n state cases,

The Chairman. All those in favor of the motion -~

Mr., Medallie. DBefore you put that question, there is one
other thing I want to call attention to.

Uhder‘the procedure in our state, Judge Crane, the defen-
dent has to be warned of his rights ndt to meke any statement;
and 1f a statement is made by him, he has to be told before he
mokes 1t that 1t may be used againat him, We may want to put
that statement in.

The Chairman. All those in favor o the substitute motion
say Aye; thoee opposed, No. The motion 1s carried.

Do you want to make a motlion on this latest point?

Mr, Medalle. Without my stating the language, and leaving
it to the Committee on Style, 1t is that the magistrate shall
be required to advise the defendant that he ia entitled to
counsel and that any statement made by him may be used a gainst
him,

¥r, Crane. Do we not have that in Rule 237

Mr, Medalie. Have we? If there 1z some rule, this is not
necessary, But does it not applyr ight here at the beginning?

Mr. Holtzoff. I think it does. I venture to s ay that if
your motion is repetitiouns, it does not do any harm; and if it

is not repetitious, it is very important.
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Mr., Medslie. I 1E is rejzetlitious, it can to taken out of
a B ter sectlion.

The Chairman. Rule 21.

Mr. Waite, Before we get to Rule 21, I want to move an
addition to Rule 20, which wlll unquesiionadbly classlfy me with
the radicals, if there be any others in this group.

I should like to sea added a ssctlon (e), which would read
this way, in ssaence:

"Whonever any person has been brought hefore a commit-
ting magistrate, &8s provided in Rule 20, and has been ad-
vised of his right to counsel and of his right tc waive
hearing or to have hearing, the magistrate may interrogate
him concerning his partielpation In the alleged offense or
oconcerning hils whereasbouts and sctivities at the time o
the alleged offense. Before the magistrato does so inter-
rogate the defendant, he shall inform the defendant that
he 1s under no obllgation whatsosver to nswer the magis-
trate's gquestions, but that 1f he does answer, hls answers
may be used as evidence in subsequent proceedings, and
that 1f he declines to answer, the fact of his refusal may
be used in so far as the rules of evidence permit."

Now, I am, of course, perfectlywsll aware of the conven-
tional proposition that that would be unconastitutional because
1t compels & defendant to incriminate himself. But, after all,
that is a disputable matter very definitely whether that 1is
compelling him to incriminate himself, and if so, whether it 1is
compelling him to do so within the prohibltion of the constitu-

tion.

It is a matter which ean only be declided by judieial inter-
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pretation.

This &uch is sure: If the Supreme Court adopts such a
rule ag that, the Suprewe Court 1s not later golng to say that
the rule is unconstitutional. I think it would be well to con-
gider the matter here not on the ground whether 1t 1s constitu-
tional or wnconstitutional. We should not decide that for the
court; we should leave 1t to the court Lo conslder 1t on 1ts
merits.

The merits amount simply to this: Is 1t wise -- regardleas
of the constitutiond ity, I think we ought to leave it to the
court -- 18 it wlse tc allow a megistrate to intsrrogate the
defendant a fter he has told the defendant that he need not
answver, that ne is under no compulsion to answer, but that if
he does not answer, the fact that he does not answer may be
used against him? Psrsonslly, I think 1t is s very wise,
forward-looking step.

Mr. Crane. In connectlion with that, I was golng to bring
up here at the proper time and peviecw what Mr. Glueck said
about the guestioning by police.

I think what you suggest has some merit, but I think you
go too far, I think -~ and I advocated 1t in our state but did
not get it much further than the legislature ~- that we ought
to wir out this third degree business and say that no confes-
sion made to a police officer shall ever be received in evidence
unless the confesslion was made before a magistrate. That does
protect the defendant, because 1f they can take the man to a
police station and cuestion him before a captain or other
police officers, they could at least take him before a magis-

trate. If you keep out all the confessions made to police
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officers under the circumatances I have indicated, it knocks in

the head,of course, the temptation to indulge in the third
degree. Then, 1f he wanted to, he might make a confesds on be-
fore a magistrate under at least some form of judicial rocess.

I go half-way with you in this:that then the magistrate
can examine him when he is willing to make a voluntary state-
ment. I would not want to go with you by saying that the
magistrate could guestion him and could compel him to make it.
It would be compulsion if his refusal to answer could be used
against him,

Mr, Waite, That 1s where I take definite issue with you,
and that i1s what I think we should lsave to the Supreme Court.

lir. Medalie. I think there is a temptation and that you
remove the temptation by saying, "If this man wants to make a
statement, take him before a magistrate.”

what you have in mind is good, but I think you can't preas
1t too far, ‘Think that overs, now; you do not have to answer it
fmmediately.

Mr. Holtzoff. I think that if this motion o Professor
V¥aite's were adopted, these rules would have very little chance
of getting through Congress. Therefore, I am against it.

r., iMedalie. I do not think the Supreme Court wantsAto
pass the buck to them. I think we must make up our own minda'
on the thing., I do not think we ought to do one of the things
for which the Presldent was criticized, when he said he was
doubtful of the constitutionality of certain proposed ls gisla~-
tion but would let the Court pass on it. I do not thinkwe
should do dnate In any evont, . do not like 1t, legally, to

dispose of as an important a suggestion as this, particularly
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the one t relates to the interrogation of the defendant, if
he is not penalized by having offered in evidaence s gainst him
what we had all supposed could not be, his refusal to answer,
because those things cannat be offered agalnst him according
to the decisions, except where he had already testifled and
later refused to testify on the ground that it might Iinerimi-
nate him., There is a Supreme Court declalon to that effect.

I think, however, that the provision with respect to the
gxamination of the defendant after the complaint hes been pre-
sented to him is another matter, and I think that is worth
debating.

I therefore move that Mr. Waite's proposal be typewritten,
so that we may examine it at the evening session, and that we
now take owr recess.

The Chalrmen. The motion is improper, in that 1t in-
volves two separate subject matters.

Mr. Medalie. T realize that,

Mr., Crane. I socond the latter part of it.

The Cheirman. If we stop at L:30, don't you think we
ought to start earlier?

(There was then an informal dlscusslion among the
members of the Committee which wes not recorded. The
following then occurred:)

The Chalirman. I see that we are about to suffer our first
serious disagreement, so I think we had better yield and ad-
Journ now uwntil 8 o'elock, but be prepared to do a reasonable
amount of work then.,

Mr. Holtzoff. Don't you want to finish Section (d)?

1he Chairman. I had understood that a motion to adjourn
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was not debatable, but we seemingly have abolished all rules of
parliament#ry law here.

Mr. Holtzoff. I think the first two sentences of 20(d)
are repetitious of what goes before.

The Chalrman. We have finlished that,

Mr. Holtzoff. Were they stricken out?

The Chairman. Yes. We had finished with 20(d) and were
on 21. Now we are up to 20(c), which has been submitted by Mr.
Waite, and which we Wi 11 have written out for tonight's sesslion
at 8 o'clock.

Jr. Medelle. If it is your intentlon and your suggestion
to us that we should sit later tomorrow, and if you cantell us
that now, we can make arrangements to conform with that rule.

The Chairman. I am forewarned by statemenis made durlrg
the morning session and s tatements made during lunch that 1f we
do not get in the work in the flrst three days, we are likely
to lack a ¢uorum during the latter part of the week.

Mr. kedslie., Can we decide that we wlll slt tomorrow
until 5 or 5:307

The Chairman. Ali fight. Let us make tcmorrow afternoon's
sesslon a little longer =-- 5 or 53130, We wlll bepgin at 10
o'clock tomorrow morning.

Mre. kedalle. 4nu at £ o'clock this evening?

The Chairman. Yes. uc will rscess until 8 o'eclocke.

(At h:25 o'clock p. mes & recess was taken until 8

o'clock pe. me of the same date.)
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EVENING SESSION

The Committee regonvened at 8 o'slock p. m., upon
the expiration of the receas.
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18 The CﬁLirman. Hr. Walte said he might be a few ninutes
fla |

hs late, so we wlll postpons consideration of his ”l{e) until he
Bpm

arrives and will go on with Hule 21,
1s there any comment on 21(a)?

‘ wl's aobinsons I would like to state this, Mr. Chairman:
that 1t is based on the American Law Institute Code. I had ¥
Longsdorf examine the American Law Institute Code with & view
to seeing how much of it is adaptable for our rules. Of
course, we have made various studles of it, but we wanted to
get his views, and thls rule represents one rule which lr.
Longadorf thinks may well be taken from the Amerilcan Law Insti-
tute Code.

it may be well to have him state hise reasons for tsking

. these paraygrapns out, if there ls any particular statement on

that pointe

e Longsdorl. The weightiest reason I have for it is that
tha psroceuursd veivre & couliiling naglatrate is made by Secetion
£9 of Titie 1Y to conform Lo L3 usagea of the state courts.
Avoormilngly, 1 concluded that tl.e usage of the state courts, as
formulated Ly the Ameriean iaw Institute Code, was about the
beat model L could get, and I used tliem, compressing them as
much as possible to agree with what we are trying to do here in
the way of brevity in the rules. I did not put all of them
in, because sowe of them appeared to be umnecessary in ow
Code, but I got the esaentials in -~ all that I could -=- and 1
dld vo with some liberality, so tnat the Commuittee could atrike
out what it wanted, il 1t deemed there was aaything that 1t did
not want.

fire wouinson. oif the 100 sections that ary In thue American
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Law Inntitﬁte Code, Mr. Longsdorf has found about 70 are rules
that we mn} drsw analogles from in our Federal Code. That does
not represent its whole contribution, because many sections
which we 4o not draw directly from ars parallel and, of coursse,
have thelr inflluence.

Kre Longsdorfe 1 should like to add that in uie Amerilcan
Law Institute Code there are more than 200 sections on topics
té?t ve ca?pot deal with, such as appeals, whlclh are covered by
Qaéégigéwgypaals rules, venus, change of venue, and things like
thate.

The Casirmane 18 tlere wny uestion about 2i(a)?

re LOlbzofT. There is & misyviunt fn iine 2%, That is
undoubtedly meant to be "self-incriminatiomn."”

Mr. Rmbinaon. I don't know.

ir, Longadorf. I have seen "self-criminction” used as
much as "self-incrimination.”

¥r. Robinson. I thinic that is something for the Commit tee
on Forme.

Mr. Crane. I think "self-inorimination” 1s the general
usaALe o

1. Seunsongoods. If he testifles, he cun't be made to in-
criuinate himseli. He can be oross-examined. Any witness gub-
Jects himseil to crousse-exaslnatlon avout previow conviotions,
or anything else, iy should ne glve up his privilege against
gelf ~inerimination?

ir. Longsdorf. Wwell, iir. Seasongood, yon W 11l have to deal
with the range of cross-~examination on provious convictlions when
you get into the evidence rules.

Mr, Holtzoff. Is not the last claunse surplusage? Tiat
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2008 witho%t saying, because it la contained in the Conatd tu-
tion.

ir. Sessonzood. It depends on what kind of rule you have
and how he testiflies

lMr. Longsdorfs o0f ocourse; if he t estifles, he is subject
to erces-exaninatlion.

Mrs. lioltzoff. I move that we strike out the secmnd asen=
tence.

lirs Kobinson, 1Is thai sentence from the A.L.I. Code?

¥r. Longsdorfs Xes. I can read that if you wish to hear
it.

hre Zeasongoods It 1ls antirely aubiguous in this form.

The Chairman. All thiese In favor of the motion to strike
the lust scabence say Ayej; those opposed, lNo. The motion is
carried unanimously.

Novis F1{b).

Mre Holtwol fo I think ithat that i1s surplusasgze, snd I move
to strike that out. I think that is something entirely in the
discretion =~

The Chaliman. It 1s permissive, but it is swprising the
number of Jjudges who never think of exercising tihie right, vwhen
they reaily would bte helpful to counsel on one gide or the other,

Ire Longsdorts That ls the reason why I put it in.

¥re Holtzoff, 1Is there auy magistrate who {eels he is
without Llat authoritye

boe Dbsslons. Jtse. fu ay state they rarely do it,

Pre IONg eiorl,  Theo Neliele Cnde has that in it.

Trne Chalrran, And it werks Tor both the Goveruuent and

the defendent. It 13 asomethlng that gilves elthe- side the
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right. ‘

¥r. Robinson. In line 9, is that possible -~ to keep all
witnesses separate from one another’ If you had twenty wite
nesses, cowld you put them In different rooma?

The Chsirman. You might put thom in different corners and
have somebody watch them. They manage to do that pretty well
in the English courts,

Mr. Robinson. That does not mean they are separate from
one another; they are just separate from the wi thess.

¥r. Crane, You can pla ce them separate from one another.
You would be surprised how they copy one mother's storles.

The Chalrman. You could have ten of them in one room with
an officer there to tell them not to talk to one another.

¥Mr. Crane. It only says “"may"; it does not say "you
must.” There comes a time when the other witnesses repeat what
the first witness has sald.

Tie Chalrman., Is there any question on {¢)?

¥r. Hedalle. The wcré "prisoner.” The defendant is fre~
quently not a prisoner.

Mr. Youngquist. It should be "defendant."”

Mr. Holtzoff. "Except the defendant."”

Mr. Seth. And the last clsuse, "The Government witnesses
may be oross-examined by counsel."

Mr. Holtsoff. What is the necessity or need of (¢)?

Isn't that obvious?

Mr. Seasongood. DBefore you get to (c), isn't that a
matter for sgreement by the 3tyle Committee?

Mr. Crane. If you are going to say anything, you had

better complete it.
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55 8 DLssion. Suppose a defendant walked out of a prelim-
inary exen ination. Is there any reason why you could not con~
tinue?

Mr. Longsdorf, I suppose the sole reason why it is so
worded in the A.L.I. Code 1s that the preliminary examination
is really brought on by the Govermment, snd the draftamen of ’
the As.LeIl, Coda thousht, of course, that the Govommontl could
examine Lu¢ witnesses and thalt it was not necessary to say
anything about it -=- just extend an equal privilege to the
defendant; probably something of that kind.

The Chsirman. On (¢), I think that point is well taken
for oross-examining his own witneasses.

Mr, Holtgzoff. (o) might be deleted entirely. I do not
see that 1t serves any useiul purpose.

Mr, Longsdori. would you put in the words "alil (Government
witnesses"?

kire. Holtgoff, It seems Lo we that that goes vl thout say-
inzg. That 18 prd ably regular procedure in examining witnesses.
I move thet we strike {c) out,.

Tue Chalrwane 4 wo 6ot think 1t adds muche

¥re Gluecks 1 second the motion.

yr. Crane, Why not leave lt: "All witnesses subjeci Lo
prelimlaary exanination &1a1l be crosu-examined by the defendant"?

r, dedalle. I thick you ought to keop it in. You must
define the functions of the magistrate, because 1 the magis-
trate thinks that a1l ae le supposed to do 1s find out if aome-
one oomnitbed a orime, and he n tops there, he is not doing

anough.
The Chalrmsn. May we not strike from the word "defendant”

t
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on, in the middle of line 127

Mr. Crane. "And the witnesses sgainst him may be exsmined
by him or his sounssl,”

dr. Youngquist. Why not say "may be cross~examined"” and
strike out "by defendant or his counsel”?

lir. Holtgoff. well, ian't that implied?

Mr. Longsdor{, 1 don't think anything is impllied by the
Code.

Mr. Dession. 1Is there not still a minor defect here? Iie
is supposed to be present, but if ae voluntarily absents him-
self 1s there any reason why the preliminary hearing should
have to stop?

Mr. Holtgoff. Ve permit a defendant to absent himself
from t rial. VWe certainly should not make examsination before a
commi ssioner more rigid than we do at trial.

Nr. Seth. Why not have it read: "The defendant ahall have
the right to be present at the examination of al 1 witneasses”?

Hre. lioltgoff. Yes, that will take care of 1t.

The Chairmen. As I understand it, we want the defendant
to eross-examine Government witnesses.

ir. Seth. "Cross-examine witnesses against him,"

Wre Younggulst., Someiimes a defendant puts on his own
wltnesses at a preliminary acarlng.

“r. Crane. "The witnesses against him." "Cross-examine
the witnesses against him,"

Hr. Youngquist. What about the Govermment's right to
eross-examine witnesaes for him? I am wondering whether by
giving the defendant slone ~~ expressing the right to the

defendant tto ocross-exanine, we might by implication exclude the

1



rizht of the Government tg croas~examine.
¥r, ¥élellsn, Why don't you stop with the word "defen-
dant™?
™e Chairman, I think that is the simplest thing. MNn
Nedalie urges that you have to tell magistrates they have the
right %o
Xry

ss-examine,
Eﬂ.ﬂ.u, He bhas ar ight to be present at the examina-
tion, he has a right to sall witnesses, he Ias a right, as the
Governmant has, 10 examine witnesses against him.

¥r, Bplitzseff: “The defemdant shall have the right to bde
pesent at the examination; to oross-exmine umuﬁ against
him, and tb eall witnesses in his owmn dehalf,"

Nr.Mefialia. If you say "to e¢all wistnesses in his owmn be=
balf," why not ssy, "both sides shall have the right tec oross~
sxamine adverss witnenses"?

¥r. Longsdorf. The »ight to eall is in Sectisn 21(a); yeu
do not need it here,

Nr, Medslie., Ail right, "The defendant shall have t»
right to bp presc.t at the exmminadien of all witnesses, ™

Nr, mamrf. *0f all witnesses, and they may be sross«
axanined,."”

Xr. Holtsoff, "Ths defendant shall have the right to be
present at the examinationi and to call witnesses in his owm De-
half, All witnesses shall be subjesst to tﬁsm&uﬂm-‘

¥r, Yeungquist. Yfhey may ¢all witnesses.®

Kr. Holtsoff. In the 1ight of (a), I de met see the need
of paragraph (e}, BEverything that you need in (o) is alse
oovered in (a),

Mr, Medslie. The megistrate might think all he has to de

S Yo St o SN




143

1s look at the complaint to see if it charges a orime, and see

i1f the witness so testifles as he did in his deposition and bill,
and say, "Ho has got a case; don't waste my time,”

Lr. Seasongood. iKany of them just believe the cop, and
that 1s the end of it.

r, Voltzoff. I think (&) covers that point, It says
"The Tnited States may call witnesses.,”

Mr. Medalie. That is a bout ealling the witneases.

The Chairman. In line 3, after the word "examination,"
put a perled, Iet 1t say, "witnesses may be subjeoted to
oross-examination.”

¥r. Hedalie. That is all right.

¥Mr, Holtsoff. "Sueh witnesses shall be subject to cross-
examinati on,"

¥r. Msdalie. In (a) you still use the word "prisoner," .
Where did that Britlsism come from? The British ecall every
defendant & prisoner,

The Chairman. Make that "defendant’ 4instead of “prisoner,"

¥r, vedalie. Do you want to say in (a) "All witnesses in-
cluding the defendant"?

Kr. Robinson., You will lx ve to have a new title: "Calling
en Examination of All Witnesses."

Mr. Crane., I prefer to leave it as it ias in (o) and just
state the fact that the defendant may be present and cross-
examine the witnesses.

The Chalirmen. We all agree on what is meant. Suppose we
leave this to the Commlttee on Style -- (a) and (c)e.

¥r., drane. I do not think 1t needs much alteration; I

think it reads pretly well,
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Mr. Medalie. (¢) really ought to go into (a).

The Chairman. I think so.

Wre fipltzoffs, That is all right,

¥r. Longsdorf. That is all right.

The Chalrman. Is that acceptable?

Mr. Holtzoff., Yes.

The Chairman. (d).

Mre Loﬁgudorf. Yow do you propose to combine them?

The Chesirman. #e will let the 3tyle Commlttee decide
tna le

Lr, Longsdorf, All right.

The chairman. 21(d).

¥r. Crane. "If froam the tastimaﬁy heard," I think
"heard"” might come out. The magistrate might not have heard
anythinge.

Mr. Holtsoff. The word "testimony" iz limited to ord
testimony.

¥r. Crane. We could say, "If by the evidence it appears."

Mr. Medallie. Or "If it appears to the magistrate.”

¥r. Crane. "If by the evidence it appears that the magis-
trate is satiafied."

Kre Wiodalie. I think that is the language usually used.

kre. Longsdorf. I think that 1s better language.

The Chairmen. "If by the evidence the magistrate issatis-
fied that the offense has been committed under the lawas of the
United States & & # "

Mr o Wan.. "District Court of the United States which
by law has cognisance.”

Mr. Seth. The offense may have been committed in one
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place, and gtho hearing held in New York.

Mre Hclilt:zofr. But there would have to be a removal pro-
ceed ing,.

I think that clause iz aurplusage.

The Chairman. "To the District Court of the mited States
whieh by law has cognizance."

lr. Longsdorf. Vs have a remnant of that conformity rule
in Section 591, and the rule for it ought to come out, and the
only way to take it out 1s to take it out by words in these
rules, otherwise you will have forty-eight different kinds of
preliminary proceedings in the Federal courts.

Mr. Holtzoff, I am just referring to this clause in line
19: "which by law has cognisance of the offense,"

I appreciate that Section 591 is & very old astatute and is
rather ponderously framed. Lo we want to perpetuate that?

}rs. Youngquist, Would 1t be enough to say "have the
prisoner answer to the proper District Court"?

Nr. kedalie. PFour times in that divisl on you have the
word "prisoner.”

Mr. Longsdorf. Yes, that ought to be ehanged each time.

Mr, Holtzoff, As a matter of fact, all you need to say is
"Hold the defendant to answer."

The Chairman. Unless the defendant gives bail.

Mr, Crane. You oould lsave it to the Distriet Court.

The Chairman. Unle ss there is objJeotion, the words in
line 19, “which by law have cognizance of the offense,” will be
deleted, and it seems to me woe can shorten the next line, 20,

ir. Longsdorf, If you tske thati phrase out of there,we

o ught to o back and take 1t out of this other section over
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here, vher+ it was added in 20.

Mr. Holtzoff. I suppose the Style Committee can take
gare of that.

The Chairman. In which lirme?

Mr. Longsdorf. In line 8, Rule 20(b), that very language
was inserted at the suggestion --

Mr. Robinson. That was left out. You suggested 1t be put
in, but we left 1t out.

jire iedalies May I call your attention to the fact that
in 20 we have the word "prisoner" many times?

¥r. Hpltzoff. "Custody” ought to bs "custody of the
marshal,” ought it not?

Mr, Crsne. That 1s the only one he can be committed to.

Mr. Holtzoff., I don't suppose you need it,

The Chairman. Can't we shorten line 20 and say, "\Unless
the defendant is admitted to bail"?

Mr. #dlellan. "Unless he gives ball,"

The Chalrmen. "Unless the defendant gives ball” 1s better
yet; "and shall commit him to custody unless the defendant ~-"
ur, Mefellan (interposing). "Unless he gives bail,"

Lr. wodalie. Have we & substitute provision lor "fixing
bail' ?

sre iloltzoffe Yos.

Mr. Longsdorf, "Uniess une gives bail,” That will do 1t.

The Chairman, "Unless it appears that no offense was com-
mitted o there is no probable cause to belisve the defendant
guilty, he shall be discharged,”

Mr. iloltzoff. I suggest changing that around a l1little,

Because the way this is phrased seems %o put “he burden of
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proof on the defendant. I think that 1t ought to read:
"1If it does not appesr that an offense was commlitted
or that there is probable cause to believe the dsfendant
guilty, he shall be dischargod.”

That would shift the burden of proof onto the prosscution.
¥r. Youngquist. How would 1t be to put & period instead

of a semlcolon altor the word "bail” and say, "otherwise he may
be discharged"?

¥r. lioltzoff. There might be a questiona s to what it
refers back to.

kr. Youngquist. It refers bauck to the several proposi-
tions;: 18 in custody or gives bail.

¥r. Holtzoff. Gramsatically, the word “otherwise" would
refer back to the last phrase, "unless he gives bail.” I think
Jou nave a grawamsivleal difficulty there.

¥r. Youngqulst. Possibly you have. I have it so ocut up
hars, I can't tell.

Kre Loltzoff. That is why I am stressing: "If it does not
wpboar wnatl au offense was cuwaulbtled or thul therse ls probable
cause."”

Mr. yclellan. You want an "end” for that “or" there

Nr. Glueck. In either svent.

ur. d€ellan, TIf 1t dces uul appear thal aa ofiense was
cormitted,”

Hr. Holtzoff. "Or that there is not probable cruse to be-
lleve that an offense was committed.”

¥r. wechaler. Nce. It s=hould be "aad.” Toth have to ape
pear.

#re riplteofle. That ouplit to be "and." That is right. I
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can see i# nows.

¥r. drane. "If it appears that no offense was commit ted."

#ire MoLellan. If it does not appear, then an offense was
conmi tted,

Mr. Holtzoff. It should be "or."

sr. Youngguist. Are we starting that out "unless it
appears"™?

pre cdellan, It is still “"and.”

yr. Crene. 1 think it is "and,” because if it appears
that no offense was committed, you don't need anything more.

Mr., Glueck. He is changing it. He says, "if 1t does not
appear,”’ whioh mmkes it "and,” boilh condiii ons must then be
satisiled,

1 would 1like to inquire of sowmebody why it 18 --

kr, lobinson. Strike osut "elther.” "If 1t uoes not ap=
poear that an offense was comal tted and that taere is probable
cause Lo belleve tine defondant guilty."”

i s JJOdBONEOOGe  wle chalrman, 1 would like to call atten~
tlon wo bae saet Lhat yjou cuénge in line 15 "The magistrate
Wus v e edbtuified,’ anc nere jou say, "Il 1t duves not appear."

I am o criminal specialist, but I thinl prohably it Is
more accurate tc say, "IL 1t eppears,” rathar then, "If he is
satisliod,"

T con'l bnow whether o Lus 1o be sablafied if there Is
rnot a difference between "eppaara” ard "astisfled," Anyway,
you have got to bao conslsteni abouvt 1%t and do it in both
places.

The Chalrmen. That s what meker we favor ¥r. Voung-

qulstts aw.-cstion: "Othrewise he —ould be dlscharsed,”
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ure lcfellan. Yes, I tnink Lhat 1s sufficlent.

il S@ascugood. I am waking the point that in line 15
you changs it tc say, "If the maglstrzte is satleried,” and I
think it is probably more accurate to say, "If 1t appears to
the magiatfate.“

¥r. Holtzoff. Loes not the word "satislfied" apply a
heavier burden than the prosecution should be reguired to bear?

lire Dession., Probable cause ia the only term invelved
here. .

The Chalrman. ‘Hat suggestlon orizinated with Hr. Medalle.

Mre Wedalle. Yes. I don't know what ths ward “appears”
means In the law.

wl'e UBSBLULe w8ll, 1L 1L s0cus Lo himy that is what 1t
MeANite

r. Longsdorf, "If 1¢ zppoars’ came out of the AsL.I.
Code.

ur. lledalie. Instead o2 saying it int ermes of the naglis-
trate, iticould be stated impersonally, First of all, you must
establiasn by evidence that & crime has basn commil ted.

The Chairman. "Tne evidence shows."

Mr. Medalie, Secondly, there nmust be sufflolent to
establlish prohable cause, and that 1s not interms of the
magistrate, Tor example, %ake an ordinary question of f aoct in
e jury trial or vhen a ease is tried by a Judge without a jury.
You do nou state that a casze 13 established if the judge or
tae jury is satisfied thai such and sush a fact is & fact. A
cnse is ostablished if the facts osbablish the case.

ur. Holtsoff, Why no: say, "If by the evidence it appears,"

without 3dying "The magistrate."
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Chalrmen. "If the evidence shows"?

Béluzoff. Yes. "If the evidence shows."

Crane.

it o *IP the evidence shows that an offense has
been committed.”
ir. Glumck., I would like to ask a legsl questlon here,

Suppose the defendant appeals right after the preliminary exam-

inaticn, on the ground that the evidence does not show that
there 1s probable cause?

r. Medalie. He ocan't. His only test 13 by habeas corpus
or lack of jurisdiction.

Mr. Glueck. Suppose under habeas corpus he does it,.

¥r. Holtsoff. By that time the Distriet Attorney could
take the scase before the Grand Jury and get an indictment.

ire. ulueck. what would be the issue before the Court?
How much more would be requlred?

¥r. Crane, Prima facle. ’

Mr, Medalie. Enough tc satisfy anybody.

Mr. Mofellan. Some substantial evidence 1s all that would

be required.

Mr.

Crene. You seem to make a distinction between prvvlngf

the offense before the magistrate and probable sause that the

defendant committed it.

Mr.

Glueck. 'ie do not qualify the offense part with

"probable,” do we?

|5k oS

Crane. Yo, but on the whole evidenoce, whether the

crime has @een commltted or the defendant committed it -- on

the wholeavidence, & prima facle ocase, 1t appears that the defen-
dant is gullty of committing a orime, then you hold the prisoner

for the trinl.
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Wre inpdalie. In New York State & man cannot be convioted
on the uno$vroborated tastimony of his ascomplice or his uncor-
roborated confession, but he may be held to anaswer on the un-
corroborated avidence of the accomplice or on the uncorroborated
confession,

Mr. Glueok., In what kind of case can't a man be convisted
on uncorroborated testimony?

Mr, Kedalie. In New York we have a statute providing for
that.

Mr. Glueok. Thet does not apply in the Federal courts.

Mr. Crane., In murder in the first degree I think it is
followed im the Federal courts. In murder in the first degree
the death of the viebim must be proved by direot evidence.

There can never be any question about the death of the deceased--
the death of the person alleged to be dead; that must be proved
by direct svidence.

There 1s a distinction, but I don't know that they have
made & distinction before a magistrate or a prima faocie ocase,
that you first have to prove from positive evidence that a orime
has been committed and then that the defendant w as probably
gullty of committing it. You do have that distinction when 1t
comes to the arresting police officen Any of us oan arrest a
person who 1s committing a felony, but we have to prove there
that a felony was cormitted; if we do not, we are in trouble.
But s police officer can arrest on the probable cause of the
comulaslion of a felouy -- of the defendant doing 1t. He has
wot this discretion. 1 may be wrong about it, but I never
knew it -~ 1f the evidence showa that an offense has been com~

mitted and there is probable cause to belleve that the defen~
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dant aommi#tad it. If there is golng to be that distinction,
I dont't think we mean that by that language.

Hr. Medalle. I think we do, Judge, and again I ge back
to my lew York examples, In New York, by statute-~ and you
know I have arygued such casos before you whan you were on the
bench -~ ohe can't be convicted on the uncorroborated testimony
of an accomplice.

Mr. Crane, Right.

¥re. Medalie. The orime may nevertheless be proved by the
acocomplice before a magistrate. That is not a method of con-
vioting & man, but the testimony is sufficient to establish,
for the maglstrate's purpose, that the orime has been com-
mitted,

¥Mr. Crene, That 13 my point.

¥r. Medelie. A magistrate may in his discretion say,
"There 1. no use of my holding this man, because you can't
have corroboration of the accomplice,"

Mr. Crane, ¥y point ls whether a primsa facle case is
made out.

Mr. MHedalle. Judge, the ssme thing applies to your
corpus delicti case.

Mr. Crane. I think it is Just a question of language.

I think it mesns this, and I think we are safe in saying this;
that when he appears before the magistrate, a orime has deen
committed, and the defendant is probably guilty of committing
it. Using "probable cause” in there, you have something in
there that makes a distinction.

kr., kplellan. If there is probable cause that this man

has commitrad a orime, then you have got it.
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¥r. Youngquist, I would suggest this language: "If 1t

appears fr&m the evidence that an offense has been committed
end that there is probable cause to believe that the defendant,"
and so forth. Won't that cover everything you want to eay?
. Mr. Holtsoff. That is practicallyw nat we have now.
What we have no 1s:1 "If the evidenoe shows that an offense
has been committed against the laws of the United States, and
there is ««"
Mr. Gluesok. Why not lsave out the Iirst part and say:
"If there 1s probable cause to believe that the defendant lm s
committed mn offensc against the Jaws of the United States"?
Mr. Cpane., That tdies care of the whole thing.
Mr. Hedalie., How does that compare with the Inatitute
‘ provision?
¥r. Crane. "If it appears upon the evidence that the
defendant has ocommitted the crime sharged,” How 1is that?
Mr, Meclellan. Yes.
¥Mr. Medalie. The comment says that Subsection (d) 1s
taken from 5l and 55 of the Law Institute Code of Criminal
Procedure .
Ur. Longsdorf. Shall I read the Law Institute on that?
Mr, Medalie. May we have read, ¥r. Chairmean, the Instl-
‘ tute Code provisions?
The Chairman. Yes.
Mr. Longsdorf. Section 5L of the A.L.I. Code!
"After hearing the evidence and the statement of the
defendant, in case he has made ons, or his testimony, in
case }he has testified, if it appears elither that an of-

remd has not been committed or that, if committed, there
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is no probabls cause to believe the defendant guilty

thereaf, the magistrate shall order that he be dinhu'gcd.".

That is 5li. Then, the positive of that comes in 55:

"If 1t appears that any offense has been committed and
that there is prcbable causs to belleve the defendant
gullty thereof, the magistrate shall hold him to answer.”
Mr. Clusck. May I interrupt there? Thet wmeans, as I

understand it, that if the megistrate has doubt, either because
of facts or law, as to whether an offense has or has not been
comuitted, that does not cover that situation, does 1t?

¥Mr. Foltzoff. Of course, if he has any doubt, this belng
& preliminary hearing, he should not hold the defendant,

Mr. Glueck. This says, "If he finds an offense has been
cormitted.” That means he mustj there i1s no probability or
possibility about that,

Nre longsdorf. I beg your pardon. As this reads --

¥Mre. Dession., I think there ls a very real distinction.

I think to eliminat.e any question of whether we should try t
change rules, we should use one familiar rule and stick to 1it.

Why not say, "If there is prodbable cause to belleve that
an offemse has been committed, and if there 1s probable cause
to believe that the defendant has committed it"?

The Chairman. Why can't we not do what ¥Mr, Glueck says and
combine the two? ’

¥r. Dession, Someons might argue that probable cause on
issue No. 1 plus probable cause on issue Ro. 2 is an inference
on an inference and that it is not good enough if you combine

the two. |

¥re. Crane. "If there be probable cause to believe that
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the offense charged has been committed.”

ir. Youngquist. 8 are arguing from the well established
dlatinction between a showing and an offense. It mast appear
that an offense hes been committed,

There nead be for the purpose of binding him over only a
showing of probable cause that the defendant committed 1t.
That i3 the distinction that was recogrnised by this lapguage
here snd a distinction that, I think, should bs preserved,

¥r, Crane. If a man comes ur and seys, "A man atopped me
in the street and robhed me of my pocketbook," there is Just
as much question whether that happened as there is whether the
man did it himself ., It may be a question of fdentification,
for the purpose of putting the fellow in jalil. There may be
grave doubt as to whether eny crime was committed at all,

¥r. Youngquist. Take murder, for instancs, A dead body
is found, and the c¢ircumstances are such as to make it conolue
sive that 1t was murder. You may not be able to prove canclu-
sively who did it, as you would have to do on the trial,

There is a great difference between the finding of gullt and
the finding of probable cause that a man committed an offense~-~
probable cause to the extent that would warrant binding him
over for investigation by the Crand Jury.

Mr. Crane. Suppose there were two persons in a room, man
and wife, She threatened to commit suicide. She is dead, and
the pistol is found. The man is arrested, He is eharged with
murder and is conviocted down in Nassau County. He appeals 1t
to the Court of Appeals.

What are you going to do? He says that she committed
muicide, and he so testifies, but he is convioted of murder in
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the first degree, If she did commit sulclide, there 13 no

orime. It;? is all one. I think what we mesan hare 1s just
this 3 that; if thers is a prima facle case made out of orime
committed by the defendant, he is to be held.

¥r. Holtzoff. In that ocase ghould not the magistrate bind
the defendant over, even though he is not absolutely convinced?

Mr. Crane, Oh, there is no quastion about that.

Mr. Medalis. Or you ocan go further than that. A
palpable liar by prima facie evidence charges the defendant
with commission of an offense, and in his false testinmony,
which nobody in the maglatrate's preasence 1s willing to be-
lisve, covers every element that constitutes a orime., It is
the duty af the magistrate to throw that oase out.

ure. Holtzoff. If he does not bellisve that testimony, yes.

¥r. COrane, In the strikes of the Brooklyn Rapid Transit
Company, James Quigley, siding with the strikers, discharged
them. The rallroad had stenographers in court to take down the
testimony, and the Appellate Court removed him from the bench.
He was removed from the bench because he simply said he did not
believe the testimony and would not hold them. It was his duty,
although he did not believe it, to hold them. They removed him,

Mr. MoLellan. Wasn't that on the ground that he did be-
lieve them but said he didn't?

¥r. Crane. No, it was on the ground whether he believed
them or not. A prima facie case had boen made out, as Wr.
Medallie says, and he should have held them.

Hre iﬁ‘iadalie. I had a similar case for removal in the
First Department, not the Second. I could not remove them on

the groumr that they did not believe the prima facle case, but
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on another ground. In other words, the Appellate Division,

First Department, does not agree.

Mr. Ssasongood. I think this must have been s tated in
standard textbooks and introduced.

Mre. Hedalie. The Institute Code has the two alt ernative
provisions that have been read.

Mr. Glueok. As to the first, Mr. Medalie, If I recal
correctly, they did not qualify the offense part with any
matter of probability; they just say an offense has been
committed,

Mr. bledalie. An offense has not been committed

ir. Gluecke Or has not. That 1s a differert way of
stating it,

¥r. Medalle, If not committed, then there 1s no prebable
cause to consider the defendant gullty.

¥r. Glueck. They do not use the probability item until
they come to the defendant,

Mr. Wechsler. BEven though the statutes do not use the
probability item on the commission of the offense, as a matter
of simple loglic the probability item is the erucial item, and
it ought to be, because if you have a case of oconflicting eddence
as to whether the orime was committed, that ought to be deter-
mined by the magistrate on preliminary hearing.

Then, it seems to me, we ought to depart from traditional
language. Therefore, I think Judge Crane's proposal is right
and that the draft should appear that way.

¥r. Medallie. I think we are departing from fundamental
oeriminal law, and we ought not to depart from fundamental

eriminal law on this point. That has bsen a fundamental of
our law aui the time; it has never been changed. In othey

words, we are changing the law.
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¥r. Holtzoff. I am not 30 sure.

Mr. VWechsler. We are changing the checks, but 1 do not
thirk we are changing the law that wlll applye.
Hr. Medallis. I think so.
Kr. Holtzoff. I am not 8o sure that we are changing the
law thet would apply; because if you present before a United
States cormissioner enough evidence showing that a ocrime has
probably been committed and that the defondant has probadbly
conmitted it, I do not think the commissioner would be Juatified
in dlacharging the defendant.
ur. MeLellan. When he does find probaeble cause tht the
defendant committed the corime with wiich he 1s charged, he has
covered everything that he needs to cover,
Nr. Holtzoff. I think so.
. ~ Kr. Heélellan. After all, when you get 1t steted in a
ne atlve form you have to ssy sowething different.
Mr. Viechsler. The evidence in the preliminary hosring
is to show thrt there is a substsntial cowplaeint or, rather,
thet the complaint thst is filed rests upon substantiul grounds.
Probable cause is the languare that desim:tes substantial
grounds, and thet 1s all we are ccncerned with.
lr. Meualle. Probable cause has always been used in con-
nection with the defendant's conuection with the orime.
¥r. Holtzoff. Aren't you simting the New York rule rather
than the common-law rule?
Mre. vgchsler. liost of the statutes say as Mr. bledalie
says. They do contain this verbal differentiation betwseen
shiowl .g the commlssion of the erime and probable cause to be-

lieve thst the defendant committed it, but I have always felt
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that thet w?a sinply a traditicnal differentis tlon. These
statutes coﬁy one another 1n the sequence of development, and
I do :.ot believe &3 & lorlcal matter the differentiation 1s
tenavle, whether the statutes meosn what they say in pointing
to such a differentlation. Tils seems to me to be a place
where in & very minor way we can cl:rify what 1s traditlonal
confusion in the law, and I think we ought to do so.
Mr. lpltzoff. Does not that bring us beck to the suge
cggtlon ==
The Chalrman. lHave we progressed to the polnt where we
are willing to vote on whether we agree on the substance of tnis
proposition, nemely, that the 1ssue of provavle cause shall
ap;-ly to thes commlsalon of the offense? Are you resdy to vote
on that?® Because untll we are, we cannot frame a rule.
All those in favor of the lawBsbelng stated in thet form,
say "aye"; opposed "no". {Futting the question.)
I think the ayes have 1t, with two votes in the negative.
Hr. Youngquist. On that one I should like to have my vote
rogls tered, becausa 1t is a violation of the standards of prace
tice,
Mr, Mednlle. Mine, too.
The Chalrmen. Both are registered,
T. Dbsslon. Do you feel that tnis would be changing
thae practliep or merely the sta.ement?
ir. libdalle. T think 1t chen-es the law.
¥r. Jession. I want to differentirte between tho way
you tilnk the Neow York sta:tement is applied before maglstrstes
and on habe&as corpus, Wwould t Is ohen e 1t or not?

¥r, Mpdalie. Noj in New York, on habeas corpus you must
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prove thet the offense has been committed and that there is
some thing iﬁ the way of evidence to indicate thst the defendant
probubly committed it. Thet is tlie New York tesat.

Mr. Holtzoff. Before United Statea commissionors you do
not make out as mich of a case as you would do before a magistrate
in New York City, I thlnk.

Mr. Ledalle. Before United States commissioners you do not
do anything} and i1f we try to put down in a code or set of rules
whet goes on before United States commiasioners we would put in
& blank page.

Mr. Crene. Ve aro just dealing with our own difflculties
here; actually there 18 no difficulty. In any United 3tates
court the difficulties we are making‘here for ourselves do not
arise at all. But when you get thils case before you and ere
h-aring 1t, no matter whers you are as a Judge, the whole thing
cores down to this: las it been shown prima facle thsat the
daefendant hns committed the ecrime with winich he ia charged -=-
larceny or stealing of acme kind.

Kr. Gleuck. Suppose soms one ralisss the lasue that this
is not a erime because of the le (sl interpretation of a statutet
Do they ever raise it that early, in real l1life?

Mr. Holtzoff. They do not, before United States commls-
sioners. I am not sure what the practice before magistrates
is.

¥r. wechaler. I think that in that event the magistrate
should hold the man for determination.

Hr. Deasion. Yes; but I should like to know what the
policy should be.

The Chairman. We have to express all views on the matter
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of law, T should like to sugreatthat we refer thia matter

back to the Raporter, to give us a frash atart tomorrow wmorning.
Because my draft has heen so marked and re-marked that I cannot
deciphor 1t very well.

Hr. Nedalle. Before you vote on that, there is a:other
provision or element in the Institute code which we left oute.

A wan may be chargsd with one offense and the evidence may
show that he commlitted another. Even under code ‘tate prac-
tice he may be held for the other offenase.

Ur. Youngquist. That 18 here, Georgs.

Mr. Medalle. Does it use "no"? The code uses the
words "any offense", In other words, it need not be the
offense charged. .

Mr. Glueck. MNust it be an offense of the same nature,
or comprehended within 1t?

Mr. boltzoff. Oh, no.

"he Chalrman. Someone attemimnd a few minutes apgo to
restrict this to the offense that has been charged.

Mr.ynedalie. Oh, noj that 1s not even the practice in
the varlous States.

Mr. {llueck. Suppose a man 18 being examined for
embezzlement, and it comes out thrt he committed a murder?

ir. Holtgoff. You can hold him.

Hr. (Glueck. You can?

Mr. Holtzoff. Surely.

Mr. ledalle. It 18 an extrcme case, but you can hold
him.

The Chairman. Gentlemen, tils is getting too complicated.

I think we should refer it back to the Reporter.
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Can %ou have it for us by tomorrow or perhaps the next

day?

r. Robinson. Yes,

Er. Glueck. Let me ask the Reporter to find out for us

. what phrases are generally used in the State statutes.

Mr. Robinson. Yes; we will do that.

¥r. Longsdorf. You can find them in here.

The Cheirman. May we come now to Rule 21 (e)?

Mr. Medsnlle., That 1s the estsbllished, business-like pro-
cedure.

The Chalrman. Why do we use, in line 29, both the words
"bonds" and "recognizances"?
Mr. Holtgoff. They are two different things. The
‘ bond 1a signed only by the surety, and the recognizance is
signed by toth the principal and ths surety -- noj I am wrong.
Hr. Youngquist. As I understand it, a rec gnizance is
sicned by the defendant.
Mr. Mélellan. And sometimes he is recognized without
signing anything.
TheChairman. It 1s done orally very often in court.
Mr. M&Lollan. Yeas.
Mr. Youngqulat. Elsewhers in the rules you will find
‘ the word "undertaking® alone used.
kEr. lloltgoff. It ahould not be used,
The Chairmen. The point I make 1s that if we use the

phrase "bouds or recognizances” in line 29, why should not we

use it in line 30¢%
Mr. Holtzoff. I guess we should,

Mr. 3Jeth. Do you mean recognigances of witnesses?
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The Chalrman. Yea.

Mr. S8eth. VWitneases are not usually put under bond.

The Chalrman. I understand they did., You do in the
State court.

¥r. Holtzoff. Witnesses are sometimes put under bond,
and for failure to glve bond they are commitpad.

ir. Seth. That is right.

The Chairman. 3Shouldn't we insert the word "bonds"?

Mr. Seth. That 1a right.

Hr. Medalle. Noj you do not need it: "together with
the originalas of bonds or recognizances of bail for thede-
fendant" -~ you do not need "prisoner" -~ "and witnessea".

The Chalrmen. Are there any further suggestions?

Mr. Longsdorf. You want to teke out all after "witneas-
es", don't yout

Mp. Hedalie. Noe

Mne Seth. "a_ pear or teatify",

kr. Longsdorf. Yos; "a .vesr or testify" will do 1it.

The Chelirman. Are there any further corrections in
21 (e)? 1If not, all those in favor of the pasragraph as amended
say "aye".

The riotion was carrled.

The Cheirman. Rule 21 (f).

Mr. Holtzoff. It scems to me that (f) is unnecesaary
and should be stricken, for this reason: (a), (b), (e), (d),
and (e) set forth what the procedure shall be. Therefors,

(f), which says thrt the Stai.e procedure shall not be followed,
becomes surplusere.

Kr. Creane. I do not see what we want (f) for.
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Mre. Jedulie. I do not think we need it.

Mr. Longsdorf. I am pretty well agreed to that. The
only reesson I put that in 1s because we are endeavoring to get
rld of the statement contained in 59l. If we have done that,
we do not need tuls,

Mr. Holtsoff. I think we have done it.

The Chairmen. It might be the first paeragraph in our
annotationa; it uight be very good as a note.

Is there a motion made?

¥r. Holtzoff. I move to strike out (f), and to make 1t a
part of the annotatl.on.

The motion was carried.

The Chairmen. Now we come to Rule -~

ir. Longadorf. But I wanf; to put in a word there. I
do not think thet our,céﬁﬁh‘waﬁ6ﬁid contain asseverat..ns of

R )A \l//’L’
> in the form of a note s&ying

law. It ought to
what we will do.

The Chalrman. Yoa; that 1s underastood.

Yow let us consider Rule 22 (a).

Mr. Robinson. Mr. lioltzoff worked out that rule at the
last weeting.

Mr. ioltzoff. Rule 22 (a) contains the provisi.n about
when a summons shall be lssued. It 18 substantially in the
form a;sreed upon at the last meeting.

Mr. Longsdorf. Should 1ot some of these coumissioner
warrsnts réquire approval by the Unlted States attorney?

¥r. lioltzoff. The law does not require that the United
States attorney &, prove the warrant, but that the departmental

practice erbida an arresting officer to file & complaint
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unless the UnitedStates attorney first approves the complaint.
But that 1a a matter of departmental practice rather than any
statutory requirement.,

Shall I go on?

The Chairman. Are there any suggestions with respect to
(a)?

Kr. Wechsler. I should like to ask a question.

Mr. Kedalle. In line 7 you use the words "service to
the marshal or some other officer”, It 1s sufficlient if you
say "to an officer authorized by law to serve it".

Mr. loltgoff. I think that is so.

The Chairman. "To an officer"?

Hr. lioltsoff. Yes.

The Chairmen. Do we use others than the marshal, as &
matiter of fact?

Kr. Holtzoff. Yes; we do. For instance, investijating
offlcers llke IPP,B3.1. arenta or narcotic agents will file a
complalnt and get a warrant and serve a& warrant.

ir. Wechsler, Kr. Chalrman, I have forgotten the point
of the proviso for directions by the court. You are dealing
with cases before a committing megistrate, in the first sentence.

How would you ‘et a direction from the court?t

kr. Longsdorf. This covers both cases.

Hr. Youngquist. Here 1s the langur e we sugested at the
former mesting:

YA summons in lieu of a warrant may be lassued by the
committing magistrate or by the clerk, upon the order of the
court.”

I thlnk that explains it.
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Mr. Holtzoff. In other words, the committing magistrate
should ﬂotlhave the right to lasue only a summons when the
United States attorney requssts & warrant. That is a privilege
which should be reserved for the court.

That is the tiought back of this.

Mr. Yechaler. I understood the point about the United
States attorney; but Hr. Youngquist has enswered my thought
gvout the ¢ourt. It refers to the olerk, rather than to the
com::itting maglatrate.

#r. Youngquist. I am wondering 1f in lines L, and 5 the
attorney should not be mentioned tefore the court. "If the
UnitedStates attorney" -« should 1t resd this wey?

WIif the Unlted 3tates attorney so requestz or the court
so directs”.

%11l not the matter come up before the attorney, first,
in point of time?

Mr. Holtzoff. I think you are right.

Mr. Youngquist. And should not the atturney be mentioned
first, in the normal sequence of time? Xs there any objection
to thet change?

Mr. Wechaler. For the committee on style, Mr. Chalrman,
would not the second sentence be adequate as a proviso to the
first? There would be a comma after "warrant" in line l, and
1t would read:

"Unless the Unlted States attorney requests or the court
directs thst a summons be issued instead".

The “hairman., Thet seems good.

Nr, Holtzoff., Yes.

The Chalrman. If theare 1a nothing further on 22 (a)
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we shall g0 to 22 (b).

Mr. Holtzoff. 22 (b) merely deals with the form of the
warrant and with the form of the summons, substantially as
agreed upon at the laat meeting. It is very largely formal.

The Chalrman. Are there any questiona? If not, we shall
move on to 22 (e).

Mr., Medalie. There is one trouble with 22 (b) (2):

When the summons is 1ssued Ly a committing maglatrate, 1ls his

a court? Is tho summons to be in the same form as the warrant?
Provision 1s made that the warrant shell contain the name of the
court. Thesummons 1s ilssued by a commltting maglstrate and
cennot be in the neme of a court because he 1s not a court and
does not hold a court.

Mr. Holtsoff. But perhaps in line 1l no harm would be
accomplished if we Just leave out the words “coﬁtain the name
of the court and".

Mr. Crane. I do not get that. Why shouldn't the summons
contein the name of a court?

kr. lioltzoff., Because the United States cormlssioner is
not a court; he is only a meglstrate.

Mr. Crane. It always has been limited to a court, I
think. He may not issue it as a court, but 1t has the name of
a court on it.

Nr. Hodalie. Suppose he i1a presiding as a maglatrate,
but not & comulsaloner: If not a comulisaloner, nevertheless
ne has certaln powers undertﬁe statute; has he not? He is a
State official. DLet us say that Mr. La Guardia decldes to
issue process for some violatlo:n of & Federsl law in connectlon

with derenfa work. He 1s the mayor, and he decidea to iassue
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process, e 1g not a pert of the District Court for the
Southern District or the Testern Dilstrict of FNew York.

¥r. Holtzoff. I do not recall whether commissioners'
warrsnts contain the name of & court. Do ycu?

Nr. Medalie. I do not.

¥r. Holtzoff. I do rot think they do, either.

Mr. Medalle. Apart from thet, you hasve other maglastrates
who ere not cormlasloners.

Ur. Holtgoff. I think all this cen be cured by changing
line 1l 80 82 to strike out the words "the name of the court
and".

kr. Hedalie. The warrant should have the name of the
court and a&lso, if 1lssued by a maplatrute, should have the name
of the magistrate.

Mr. 3eth. That 1s right.

The Chairman. That you get from line 18.

Mr, lloltgoff. But your point would be met by lesving out
the name of the court, in line 1.

Nr. Medalie. DBut I do not want to leave it ocut; becsuse
it ought to be in, when you are dealing with a court.

¥r. Holtzoff. The Chalrman says that line 18 brings in

the neme of the court. It vust have the name of the court.
He mipht ss&y, "Bzﬁéﬁ?&afore mo", and sign it "John C. Knox,
District Judge.” Dut that does not give the name of the court,
which might be, let us say, the Dlstrict Court for the Southern
District oq New York.

The dhairman. Line 1l says he muat name the court or the

committing‘magistrata.

kir. Longsdorf. Is not the State magistrate, if he sits
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in connect#on with the committing of & Federsl crime, a pert of
the Federai court?

Kr. Holtzoff, No.

Kr. Longsdorf. Does not the statute make him that?

Mr. Holtzoff. Noj I do not think so. He 1s not a part
of the Federal court. He is just given certaln muthority to
do a limited act. I do not tiink he is a part of the Federal
court.

Mr. Medalle. If my mayor should decide to lssue process,
he would not do so by virtue of the Federal court. He would
do so by virtue of his own dignity and power, CGod bless him.

Hr. Glueck. The United States statute makes him a
magistrate, and therefore sn arm of the court.

The Chairmen. Gentlemen, what 18 your pleasure with
respect to Mr. loltzoff's suggestion as to line 1, "the
name of the court” -- the words which he says should be deleted?

Wr. Rotvinson. I agree with Kr. Medalle about that -=-
that we should not delete them just in order to get away from
the name of the committing magistrate.

The “halrman. ¥We have it in line 18.

Mr. Robinson. I do not think so.

The Chairman. It says "brought before the cowti"-- and
thus name$ the court.

Mr. liechsler. What would be the harm in putting in the
word "maglstrate" after "court" in line 1,7

Hr. Crane. Have you ever seen one of these summonses?
Has any ong here seen one of them?

Mr. Glueck. Yos.

Mr. Crane. Has eveory one seen a summons? Have you, Nr,
| ,
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Holtzof %

Kr. Holtzoff. I do not récall.

¥r. Crane. i am asking how many members of the commlttee
have seen & summons. I do not think I heve. I think they are
talking sbout something we do not kuow much ebout.

kr. Glueck. Apropoas, I think we ought to have some of
these documents in here, so that we may look st them.

Hr. Crane. Yesgy I think so, too.

Mr. MéLellan. Of course ﬁhay are very common 1in
Massachusetis.

ir. Glueck. Why not adopt Mr. Wechsler's suggestion, and
insert "magistrate" after "court" in line 1t

Mr. Orane. I do not think we should decide on things we
have not seen or do not know ebout. May we got one and find
out what has been done with a summons that has been 1ssued?

Mr. Robinson. I may sey that when the original draft waa
prepared it was drafted with a summons there; so we followed 1t.
¥r. Crane., I do not think we should decide on forms
untll we sde what forms are being used.

Kr. Seasongood, I t.ink so, too.

Mr. Dession. I have seen a Federal form used to suit the
occhalon. You put the caption on at the top, and you use the
usual form, and then you let 1t be served by the marshal in the
usual way, and you sit back and see what happens.

¥r. Medalie. I move thaut in line 1., after the words
"the name of the court™ there be lnserted the words "or of the
magiatrateé.

The Chairmsn. The committing magistrate?

Mr. i}odal le. Yos.
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The &hairman. The motion 1a to lnsert in line l;, after
the word "pourt", the words "or of the commitiing maglstrate™.

Kr. Medalie. Yeag "or of tihe committing magistrate,"

Hr. Soasongood. If it 1s the universsl prectice to have
the name of the court, why strike it out? It i3 all the more
impresslive with the namo of the court.

Hr. Holtzoff., I am Just reminded that comuissioner's
warrents do not have the name of the eourt, but they have the
name of the dlstrict in wi.lch the commissioner is sitting.

Kr. Crane. Let us go to work and see about thege things;
because wo do not waht to write formas based on somet. ing which
does not exiat,

Kr. Hdlellan. He sees a warrant, not a summons.

kr. Medalle. Thie 1s what happens in the case of a maglis-
trate, wheﬂher he be the kind that you have in the city of New
York or in Chicago or in eny other place where he 1s merely a
Justice of the peace. He has a lot of papors which simply say
"Justice of the puace” or "clty maglstraste of the City of New
York™, or whatever 1t may be. e lias a plece of paper which
design: tes who and what he is. te does not simply toar off a
plece of paper and write out, "Arrest John Jones for bootlegging®.

Mre. Holtzoff. Then it should not be the name of the
comuitting maglstrate, but the title; should 1% not?

Mr. Madalle. Well, he does not issue it as a court.

John Smith, city maglstrate of the City of New York, in issuing
a warrent of, 1f you will, a swmmons, under section 22, does
not lssue it as a court. He issues it because he is a peraon
who, holding a certaln office, sets the powera of a Federal

com-itting maglistrate.
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Lra 3fth. Would it not be well to separate (b) into
"warrents ilssued out of & cecurt® and "warrents lssued by the
committing e latrate”? VWould 1t ot Le telter to place them
in sepsrate paragraphs?

e Holtzoff,. Very row warrants are issued bty the court.

Lr. Sethe I mean wherce the ladlctment or written accusa-
tion 13 flled in court.

¥r. Holtzoff. “There is a separate rule as to warrants
issued out of a court, upon & warrant or informetlion.

Hr. Seth. This covers toth of them.

The ‘heirman. I think Yr. Seth's point 1z well taken.

At leest In the first sontonce we should deal with the warrant
out of a court; and then 1f we need a separate sentence to tell
whethor the warrant issued by magistrates differs from it, we
cen do thet; and then the summons follows.

Mr, Seth. Thet is right.

The Chairman. Is that suggestion agreeable? If it is,
we can refer that back to the Reporter, for restatement.

kr. Medaslle. All right.

The Chairman. Very well; then we pass on to Rule 22 (c).
lir. Uesalon, In (b) snhould not we state sowethin: about

the penalty for disobedience of the surmmons—~- under psnalty of
law, or sowething of that sort?

ilre idpltsoff. No. If a person does not respond to &
summons, he ahuld be arreated.

lr. Robinson. The code makes it an offense to disaobey
& sumons.

Kr. Holtzoff. The summons is for the defendant's conven=

lence. Xﬁu issue a sumons instead of arresting him. If he
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does not choose to obey the summons, then you jJjust issue a
warrant an& pick him up.

Hr. Dession. Yes; and you will be changing sore more
law if you put a penalty on him on a summons. At the present
time if you 1lssue a susmons against an individual you do not
have to shaw probable ceuse against s summonse—-

Mr, Medalie. They are ageaing t corporations.

Hr. Desslon. Yesj they are; I have used them.

Mr, Holtzoff. Against individuals?

Mr.Dession, Well, there 1ls no law against writing out a
plece of paper and petting a marshal to serve it; is there? It
is 1like writing a letter. A good meny district attorneys use
the telephone, and say, "Will you come int" There is no law
against tha&; but I do not think it has any binding effect if a
man does not choose to come in. That would be changing that,
if we put a penslty on it.

lre. Robinson. It would not be a technicel summons, any-
way.

Nr, Desalon. Well, call it what you like.

The Chaeirman. All right; Rule 22 (c).

Kr. Hpltzoff. That 1s just a statement as to who shall
have authority.

Hr. Msdallie. Why say "the United States marshal and his
deputy™? ga 1t not sufficlent to say, "an officer asuthorized
by law to dL 80"? The number of officers who will have the
authority te exascute process will increase in the next year or
two, |

Mr. HEltzofr. It may be thst under the circumstances

we can well dispense with paragraph (c)e gven though I

i
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drafted 1t I see no reason why we caniot dispense with it.

The Chalrmen. I think we can.

Mr. Hedslie. All right; I will agree that 1t goes out.

The Uhalrman. It is roved and seconded that the paragraph
be deleted.

Kr. Crene. It looks good. You have nothing to say who
serves it. Vhy not leave 1t in-- "served by a United Stares
mershal”? The rules say Lt takes a marshal to serve them.

Mr. Medalie. There are others besides marshals who can do
that.

Mr. Crane, It looks good here, You have a warrant and
you heve the provision for issuing a summons, but you do not say
that & marshal can do 1t.

The Chairman. 1In line 7, back of that, there is the
provision to cover that-- rule 22(a), line 7.

Gentlemen, did we take care of ths subsection? Did we
vote on that? All in favor of the motion to atrike, say "aye”.

¥r. Seth. The civlil rules require that 1t be scrved by
& mershal or some one specially appointed. I think we should
have a provision similar to that; I think such a provision should
be placed here.

Mr. lgltzoff. In drafting subparagraph {(¢) I did follow
the pat.ern of the corresponding eivil rule.

Hre. 5eth. That 1s right.,

Mr. Hdltzorr. The correaponding civil rule beling that
all process [ahall be sorved by the warshal or his deputy or sone
person appoﬂnted by the court.

Mr. Sdth. Yes -~ except subpoenas.

Mr. “ﬁltzorf. Yes, except subpoenes,
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The irman. You have made the suggestion about summons.

Kr. Seth. I think a summons should follow the civil rule.
A summons may be served by any one appointed to make service.

Mr. ledalle. And that 1s followed in the State courts.
Usually the couplainmt is given the surmons.

Mr. Boltzoff. Yea; but y.u do not ordinarily have the
fomplainant in a Federal case.

Mr. Hedalie. You might; you might get an officer who
has no power to arrest, like a food and drug inspector.

lir. Holtgoff. Yes; but why give him a summons?

Kr. Medelle. DBecause he 13 the complainent; he makes the
afficavit on which the magistrate acts.

Mr. Longsdorf, Mr, Chalman, I think we ought to step
a little cautiously Iin dealing with the summons. The use of
summons and the criminal procesa I think origiiated ln the
John Kelsoe case. I think that was the first one in the
United Stetes, It is commonly clted. Jud e Dehaven, in
Celifornis, a good many yenrs ago found one way to bring in a
corporation in answer to an accustion of commission of a crime,
and he resorted to section 716 of the Revised Statutes, which
is now section 377 of Title 28, and which authoriges the court
to devise any proocess necessary to exerclse the acts in its
Jurisdiction.

So he devised a summons in thst case, and thet case has
been followed, and it was followed in a very peculisr situation
inlorth “Yakota, in the John Gunn Brewing Company case, where
the defendant was a corporation of %Wisconsin, and the informa-
tion or indlictment was filed in Horth Dakota. There was no

way for the marshal of North Lakota to serve a summons in
|
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Wiasconsin. ! 8o the John (Gunn case extended the doctrine of

the XKelsoe cese, and the Judre directed that the summons should
run to the maershal of the district of Wisconsin, and be by him
served in return. And thsat was upheld by the circult court o
appeals.

So that kind of a surmong does not have any exact counter-
part on the clvil side,end that 1s the doctrine of summons, I
bellieve, that 1s followed 1. the United States courts. I
could not find anything else but those two cases which 1llus-
trate that,

Kr. Hedalle, As agalnst that, you have something that
has developed over the last thirty-odd yesrs in the State
courts, particularly in the large centers, where 1t i3 found in
practlce thet & summons serves all the purposes of a warrant,
without any need for hiarassment, and gives this acditional
safepgusrd for the enforcement of the law, But where there is
doubt whether a crime has baen committed or whethor the defend-
ant cormitted it, the maglstrate is willing to henr the case
and see whether he can make up his mind that & orime has been
committed.

There are so many cases of that kind, and justice is dore
8o subatentlially in those ceses, that we ought to have that
done in the Federal courts. Without summonses in Federal orir-
insl procedure, you would have a situstion in which the Federal
courts woulld be Just a whole generstion behind the State courtsg
and thst ought not go on.

The “heirman. Gentlemen, what la your pleasurs with
respect to subsection (e¢), both as to the langusce there and as

to the sugpestion now made with respect to inserting a provision
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concerning tLe s ervices of summons?

Mr. Seasongood. Mr. Chairman, why 1s 1t not covered by
subdivision (a) and probably in subdivision (¢), for the service
of a tﬁbpoen& being specially design: ted? why is it not cover-

od by them?

The Cheirman. It struck me thrt it was, but sovie one has
raised objection.

Mr., Seth. It is specifically in the civll rules,and I
think it is nighly important. In our diatriet you wmay have an
of fense, and the marshal may travel L00 miles making a round
trip to makq service. There cught to be a designction of some
one to serve summons -- not to make an arrest, but to serve
8UMLONS o

The Chairman. If we want to maintain the puarsllel we
would go back in section (a) and restore the langus:e "the
mershal or some other officer authorized by law to serve';
because that is the langua;e -- "the marshal or person specially
appointed t¢ serve". That is the langurre of civil rule L (a).

M_,. Seth. That 1s rlght. But thet ought not to extend
to the warrant. The warrant ought to go to the mershal or
offlicer.

KHr. Medanlie. ‘The words "marshal or officer authorized by
law to serve" cover it.

¥r. Seth. Yes; they do.

The Chairman. Section i (c¢) of the civil rules provides
as follows:

"Service of all process ashall be made by the Uni.ed States
marshal, by his deputy, or by some other person specially

sppointed h& the court for thst purpose, except that a subpoena
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may be served as provided in rule L5. Speclal appointments

to serve process shall be made freely and substantlally the same
as when travel fees will result.”

Mr. Hclellan. May I ask a qucstion-- because I have not
been here before.

The Chairman. Yas, Judgze.

Mr, ¥élellan. Have you glven thought to permlitting &
summons in a eriminal case, which of course may ve followed at
sy time by & warrant for arrest-- have you gilven thought to

service of a summona in a criminal case by merc malling?

Mr. Loltzoff. If we do not put in eny provision as to
how the summons shall be served, it might well be served by
mail.

Mr. Méiellln. Because it is in the interest of the
defendsnt thet you use the summona any way; and why is 1t not
sufficlent if by regiastered mall you send it to him? Then if
he does not respond you can send it by an authoriszed offlcer,
and then mske an arrest.

That would do awey with any neceasity for the court, as
under the ¢ivil rules, to authorize some ore other than an
officer to make the service.

Had you considered that?

The Chalrman. I think it was mentioned st the first
session, but I do not think we came to any coneclusion about 1t.

Mr. Méiellan. I do not want to delay the proceedings.

The Chalirman. I think it 1s importent, Judge.

¥r. Mctellan. But & summons in & criminel case 1ia
quite different fromthat in a civll case, of course.

The Chairman. Can we agree &a to section (c) as it

\
stends, plus a provialon for liberal service for the sumrons,
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perhaps, 1ﬁcluding the mall servicethat JudgeMecLellan refers
to?

Mr. loltzoff. I am wondering if it i1s necessary to have
any provision at &ll with respect to how a summons shall be
served, It is a mere notice given to the defendant,in lLias own
intereat, to come into court, so as to avold being arrested.

Mr. Crane. W1ll every one know that? Will everyuody

¥now 1t? You and I and the rest of us know it, but would every-

one else kiow 1t?

The Chairman, That 18 exeotly the point. If it may be
s=2rved by mail, why not say so?

Kr. Toungquist. That is in the comment on this very
rule.

Mr. Nclellan, I did not see it.

Mr, Youngquist., It is the last psragraph dbut one.

Mr. Méiellan. I had not seen it.

kr. Wechasler. Can there be a general formula as to how
the summons may te served in any way reasonably calculated to
bring it to the actual attention of the defendant? Then you
have advised the bar what you intend.

Mr, ﬁéiellan. Trey would not .a-e send it by wmall, even
under that,

ir. Kedalie, Thet 1a right, I ahould like to make &
motion thet would carry out the purpose of Judse Héiullan'a
suggrestions I move that at the appropriste place the follow-
ing be 1nc%uded3

"A summons may be sorved by any person designated by the
court or t&a naglistrate for thet purpose. It mey also be

served by mall by the maplstrate or by the clerk of the court,
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when so directed by the court.”

The Chairman. Would you say "by registered mail™?

Mr. Mclellan. No.

The Chairman. "By mail"?

Mr. Méiellan. Yes.

The Chalirman. I think that would come at the end of
(d); I think 1t would also require the addition of some language
st the end of (c¢)=- (c) being by whom executed, and (d) being
how executed -~ if that can be divided easily enough to bring
about that purpose.

I8 there anydliscussion on the motiont All those in favor
say "aye".

The motion was carried.

The Chairman. 1Is there any discussion of (d)?

Mr. Longsdorf, Mr. Chairman, can thet be recast in form
80 that we shall have another copy of 1t? It i1s rather incon-
venient as 1t is,

The Chsirman. Subparagraph (a)¢

ir. Longsdorf. Yes, both those additions.

The Chairman. (c) and (4)%

Mr. Longsdorf. Yes; because it 1s rather hard to inter-
line all that matter.

The Chalirman. All right. That brinza us to subsection
(e).

Mr. Hpltzoff. Subsectlion (e) is exactly in the langusce
agreed upon at the last meeting.

Nr. Longadorf. Mr. Chairman, (e) purports to extend --
I mentioned the procedure of issulig summons in those two casesj

and (e) pur#orta to extend the territorlal renge of summons
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throuzhout the Stute, when the Statse contains several districts.
Let us be duita sure thet thet doss not extend the Jjurlediction
of the district court.

Mr, Holtzoff. It does not extend thejurisdiction of a
court. It merely eliminates the neceasity of a removal pro-
caeding from one district to another district of the same State,
and that 1s perfectly loglcal; because if a person 1ls charged
with a State offense he can be arrested in any county of the
3tate and cen be carried to eny other county, without any extra-
dition proceedinga.

¥r. Medalie. I should like to ask this question -~
excuse me, but I had a specifle technical thing in mind there.

Kr. Longsdorf. Certainly; go ahsad.

"Mr. Mednlle, A man is indicted in the eastern district
of New York; he is iIn the wesztern district of New York -- that
ia, he is Indicted in Brooklyn, and he lives in Buffalo. The
marshal of the eastern distriot has no power, ss I understand
it, to execute procesa except in the eastern distriot.

Mr. Holtzoff. Noj; that has been changed by a statute
which was passed at our reguest about four or five years ago.

Mr. Mpdalie. Has 1t? All right; fine. You fellows
think of everything. That answers my question. You mean that
the Brooklyn marshal can go to Buffalo and pinch the poor fellow?

Kr. Holtzoff. We had that difficulty.

Hr. Mpdellie. That is different. Shades of Harry
Weinboerger!.

The Chalrman. Very different. Shades of Harry
Welnberger, and ghost of Judge Clark!

All r%ght; $o on to section (fr).
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j

Mra Dgasion. I snould like to raise one question now,
which may bé asttled later.

The Chalrman. Vory well; go aheade.

r. Daossion. Ve are dealing with summons, As I under-
stand 1%, a summons to a corporation is enforceable through
eontempt proceedinis. A summons agairet an individual 1a not.
should we spell out the lesal results that follow from serving
one of tliese thin-a?

Nr. Longadorf. Yes; I think 80.

Mr. Yession. There 1s no certainty avout it.

Mr. Hedalle. Do you moan proviaion that would say,
"wilful falilure to respond to a suumons shall be dsemed con-
tenpt of court"?

. Deasslon. Vie are talking about a summons, without

.differentiating between suunons to a corporation, which in

exiasting practice is onforceable, I belleve, and a suemons
against an individuel, which, in exlsting practice, i3 not
enforccable, as I understand.

¥r. Medalle. 1If wo sgree that "summons” as provided for
in tiils sectlon, does not mean anything except an opportunity
to a defendant to avold arrcst, then of courss the contempt
provisionas would be Iinapplicable. By providing here that
wilful dlsobedience to & summons, wilful fallure to respond to
a sumions, shall constitute conte pt, would we do something
wiich, by these rules, the rules lwmve the power to ensct?

Kr. 5ltzoff. I do not believe we should mske that a
cantempt; becauaes thet means 1f & person falls to appesar in

response to a summons he can be punished flirst for the crime

for which the summons was 1ssued and then again for fallure to
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respond to L SUMrONS «

Kr. Dessions You can do tlmt with a corporation; that
can be done now. The only reason 18, I supposc, that 1t may
be the only way to get a corporation to respond by an actual
person.

¥r. Medalle., Of course I can understand in that connection
thet the fact 1s that the practice -=- not the law, but the
practice -~ wilith respect to summonses by our maglstretes in
State court cases 1s such thet a person 18 rarely, 1f ever,
fined for dlsobedience. Waen the maglstrate vecomes disgusted
because of the person's fallure to respond, e L1ssues a warrant.
Thet applles even to parking tickets.

Hr Glueck. Is the summons process within the weaning of
(e)?

Mr,., Hdoltzoff. Oh, yes.

Mr. Longsdorf. Why not?

Hr. iloltzoff. Actually Qhan they deslire to sumons a
corporation they do not bother to 1ssue a summons, but they
teleplione tho attorney for the corporation.

Hr® Seth. W%hat happons 1f the corporation does not pay
attention to a summions?

Hr. Desslon. Then you can 1ssue a werrant for the
arrest of tho president of the corporat on.

Hr. Longsdorf. s Chalrmsn, befors we pass over (e)
let me call attention to this:

"All process other than a subpoena mey be exoouted or
gervod anywhere within the territorlal limits of the Sta e in
which the district court is held."

YWhat becomen of the John Cunn case, in which the summons
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was not served within the distriet, and ooum not have been?
Mr. qazum'r. This provision changss the law.
Mr, Longsderf. Then you could not get the John Gunn

Brewing Company into Rorth Dakota. !
¥r. Robinson. In order to meet that point, how about 24

amendment called 59 (e), which has been considered by Mr.
Longsdarf the rest of ust

Mr. Holtsoff. 59 {(e)?

Mr.Robinson. Well, this is 22 (e). I will have 59 (e)

in a momendit

"All ess otherthan a subpoena may be executed or
served m;E: within the territorial limits" ~-

And 8o forths. Then the segond sentence is as follows:

"A subpoens may be served within the territorial limits
provided in rule® «= |

That s to be £illed in with "59 (e)" at that point, if
you have not already filled 1t in «e

®, anfl & swmmons may be served wherever the oourt may
order it to be served."

Mr, Medalie. You would get outside the State, if that
languagze 1is as broad as that,

Mr Robinson. That is right. Why not? That would meet

the Ounn cage that Mr. Longsdorf is speaking of.

Nr, Npdalies. It would meet that au;:, but it would cause
horrible inponvenience if a Judge in Portland, Maine, issued a
sumons to & man in San Diego, Cal ifornia. I think that 1s
rather serlpus business.

Mr. Longsdores, I think we should differentiate between

summonses to corporationa and summonses to natural) persons.
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Mr. Medallie. Lot me s&y & little wmore there, pleaze:
It would cause horrible inconvenience if a& judge at Sitka,
Alasks i1sgued & summons to a man in Key ucat, Floridal

#r. Holtzoff. I do not believe thet & swmmons should
have any different territorial extent than a warrant; because a
warrsnt 1is issued if & summons does not bring frult. The two
cught to be coterminous.

¥r. Seth. IHow about the corporationt For Iinstance,
there were the proceedings in Denver oroginslly for violatlion of
trhe anti-trust law, and they izsued summonses in 16 States.

¥r.Robinson. That would be changhg the law, then, if we
did not amend thé rules as suggeated.

¥r. 3eth. Thet is right.

Mr. Longadorf. That is my point exactly.

Mr. $eth. You cai. ot remove themy you cannot do anything
unless you sllow them to run outslde the State of Jurisdiction.
I agree that they should not be dragrged around.

The Chalirman. It beging to appear thet 1f we have to get
some new name for the surmons against an individual we are
going to be all mixed up with the practice that has grown up
for summionsea ageinat corporations and the lesal offect of
s~rving them and the placos where you can serve them and the
penaltlies for not responding. I think wo sro talking sbout
two dAlfferent kinds of enimala, but are giving them the same
nama.

Er. Robinson. Mr. Chairmm, wonld it take care of it
ir line 37 to say:?

"Allgproceas other than e subpoena or summons to a core

poration” r-
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And then, following that, to say:

"A gummons to a corporation may be served wherever the
court may direct®?

Then, .in line !0, we could say:

"Within the territorisl limits provided in Rule 59 (e),
and & summons to & corporation may be served”,

and so forth.

The Chairman. V.ell, gentlemen ==

Mr. Holtzoff. Mr. Chalrman, I think thet would do 1t.

The Chairmen. I think so.

Mr. Seasongood, What is the "and so forth"?

¥r. Robinson. To finish the sentence theres

"may be served wherever the court may order it to be
served.”

The Chalrman. What 18 your pleasure with reapect to (e)
as thus smended? Is there any discusslon?

Those in favor of the subsection as amended will say "aye".

The motion was carried.

The Chairman. That brings us to 22 (r).

Mr. MHedalle. In subsection (f) we say:

"The officer executing or scrving the proceas shall meke
proof of service thereof".

I think the word "proof" is not what we want. A certificate
is what we ﬁant.

Mr. Seasongood. Return.

Kr. H#ltzoff. Return.

Mr. Robinson. That ia rights that 1s a good technical

word,

Mr. SFaaongood. "Shall make prompt return thereof®.



186

i
|
i

Mr. HFltzorf. "Shall make return thereof to the court
of the Unitgd States".

Mr.Robinson. Strike out "proof of service” and substitute
"return™ in line L2.

The Chairman. That brings us to Rule 23, which I think wo
disposed of,

Wre. Holtzoff. Yes; we Aid.

The Chalrman. Very wells now Rule 2l.

Kr, Robinson. Rules 2, 25, 26, 27 and 283 I shall
ask Kpr. Strine to prosent that matter to us, because he worked
on those rules.

Mre. Strine. The following five rules are drafted to
conform to IRule 21 and other rules, and might eventually be
subsections of one rule inatead of separate rules. The come
mlttee has received a number of letters from various Federal
Judges stating that the present procedure on bail is satisfac-
tory; and I suppose the only questions on bail are the ques-
tions of professional bondsmen and sureties on a number of
bonds beyond their worth, and perhaps the giving of bonds to
hab!tual oriminals who comnmit crimes when they are out on bail.

The breaking of ball 1s covered by statute.

In non-capital cases the defendant shall be adm tted to
bail, and In capital cases he may be admitted to bail in the
discretion of the court or jud;e.

The rules drafted here have not attempted to cover those
statutes or to nake any change.

As to the qualification question, we have endeavored to
cover that in Rule 26.

The first rule here on baill -- Kule 2l - refers to the



187
31

amount of mail, and it wmerely provides that when a defendant
18 sdmitted to bail the magistrate shall fix bail in such amount
@8 in his judgment will insure the presence of the defendant,
\ naving recard to the nature of the offense, the financial
‘ ‘ abllity of the defendant to give baell, and the likelihood of
the defendant's absconding.

The first two of those have been expressed in the cases,
and the third we have added.

The Chalrman. May the first two words in line 2 be
deleted?

Mr. Holtzoff. Yes.

lr. McLellen. Yes.

Mr. Wechaler. Whlch rule is that?

‘ The Chairman. Rule 2.

Mr. Holtzoff. In the seme line, Mr. Chairman, the
words "in such nmount“ I think might be stricken out, and Jjust
the word "such" left, so as to reads

"The amount theveof shall be such as" - i + 2 ,

M. . Beasongood, Yes,

Mr. Dession. Yes.

Mr. Seth. Should not either thils rule or Rule 22 con=-
tain the provision with respect to a Judge's endorsing on the

. warrcnt the amount of the bond, when the indictment is return-
ed end @ warrant is issued? That is the common practice, at
least. lle tekes thie indictment and endoraes tﬁe antount of the
bond, and the marshal tekes bond or bail.

Mr. Medalie. You do not want to compel the judge or
mayistrate to do that, do you? You want to permit him to do

ity do yoq not?
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Mr. Spth. Yos, authorlize him to do it.

kr. Hbdalie. Because he may want to know more about 1it.

lir. Seth. Yoa.

Mr. ﬂbd&lio. Otherwise some other judge or magistrate
having the power to fix bail would follow that, and be compelled
to.

Mr. Seth. Yesj but in the ordinary case he Just
endorses the amount on the indictment, &s a matter of tact.

Mr. Burke. Mr. thairman, in that connectlon since we sare
considering Rule 22 again, I have been wondering, since we are
considering the service of summons upon & corporation merely.

It is my raecollection that in meny instances corporations re-
siding iu foreign States have been made respondents, and also
the individual officers -- John Jones becauss he happened to be
president, and Sam Smlith, Treasurer. I am wondering 1f we are
not going to run into a little conflict there between personal
interests end purely corporate interests 1f we make 1t apply
excluslvely to corporations.

Thevﬂhairman. At the present time can an individual be
summoned into a distriot not in the State Iin which he resldes?

Mr. Holtzoff. No; he cannot be summoned even into a
distriect in which he does not reside or in the same or a differ-
ent Stute.

¥r. 3eth. He can be arrested and removed; that is all.

The Chairmen. Csn he be brought in by warrant fromanother
Statet |

Mr. Holtzoff. No.

Mr. ﬁurke. But here you make provision for aervicecf &

summons on{a corporate entity; and as I recall, in such cases
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they have Ilso included the managing officers and directors of

the corporation.

The Chairman. I am wonderi ng how they got them in, Mr.
Burke.

Mr, Burke. As individuals.

The Chairman. But getting back to the existing practice,
and quite apart from our rule, I wonder how they got the indl-
vidual defendants to come up from Texas.

Mr. Seth. They arrested them, and removed them.

Mr. Burke. They arrested them.

Mr., doltzoff. In other words they had to put them
through a removal.

M~. BHeth. Unless they came voluntarilly ~- and usually
they do.

¥r. Burke. My thought was whether this night be cone
strued by diatrlet attorneys as not parmitting the same servics
of summons that would be avallable to a corporate defendant.

lr. Holtzoff. ©No; we have a rule on removal from one
State to amother, that I ¢. ink would cover that point.

Ur. Burke. But that i1s for reuoval.

Mr. loltzoff. That is the only way you can bring a
natural person from one district to another, nowjy you have to
have a removal proceeding.

Mr. Youngquist. I do not think you would ever serve a
summons oqkn individual living outside of the State in which the
court is located.

The éhairmnn. In other words 1t would have to be taken
care of on a removal proceeding.

¥r. Youngquist. Or by werrant.
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The C%&irman. Yos, or by warrant.

Are ﬁharﬂ any further questions on Rule 2l;?

Kr. Holtzoff. In 1ine 3, Mr. Chairman, just as a matter
of phraseology, I thinl: the word "official® 18 not a word of
art. It should be "afficer™; that 1s a word of art.

ir. Youngquist. I have:t "court or committing magls-
trate" in mine.

Hr. Mednlie. When ball 1s fixed by a district judge, 18
1t fixed by him as the diatrict judge or as the court?

¥r, #oltzoff, It is fixed by him as the cowt, unless
he i1s sitting as the committing magistrate.

“r., Nedalle. Thon why do we not say as Mr. Youngqulst
suggosta?

Mr. Holtzoff., That is all right.

Fr., Medslle. "By the court or committing magistrate”.

kr. Holtzoff., Yes.

‘r. Mecalie. And strike out the words "official admitting
to ball", and insert "or committing magistrate”.

The Chairman. Yoca.

¥r. Medalle. Then I have the further suggestlion to make
1t reed,"wil) Znsure his precsencc at the trial or hearing,
heving re:rard”, snd so forth.

The Chairmen. His presence?

Mr. Mednlle. Ve have other appearances, in practice,
than at the trial or hearing. Sometimes the defendant is
requlired &o appear on calendnr callse.

Mr.jﬁath. Yes, and for arraignment.

¥r. Medalie. BEven though there is no actual trial;

there may or may not be a trial on the day set for a trial.
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mm(mwmmm. That 1s true.

Mr. Mahali@. I think the languss e "r: the oriminal pro-
ceeding" 1is ;urriciant.

The Chpirman. Yes,

Mr. Holtzoff. "iiis pr-sence in the coriminal proceeding”.

The Cheirmean. You do not even need that.

Mr. Holtzoff. Just "his presence”.

The Chairman. Then, as I understand it, the rule will
read!

"vhen the defendant is admittod to bail, the amount there-
of shsll be such as in the judgment of the court or committing
maglstrate will insure his presence, having regard to the nature
of the offense, his financlal abllity to give bail, and the
likelihood of his absconding."”

Is that correct?

Mr. Holtzoff. Is "abaconding" the correct word? I
thought that was generally used with respect to a debtor, and not
& defendant. I would sugpgest the words "of his fallure to
appear.”

The Chmirman. Before we knock this word out, let us be
sure about 1t.

Mr. Holtzoff. You speak of "the abaconding debtor".

The Cheirman. I8 that your thought in the matter, gentle-
men ?

Mr. Seth. And his mere fallure to come into court might
not be"abscording". He nght still be in town.

MHr. Hohtzofr. That is not%absconding".

Mr. Strine. Iiow about "the likelihood of his becoming a

fugitive"t
\



26

192

|

The Ckairman. Or "failure to appear®.

Hr. Aoltzoff. I think thot 1s it.

Er. Medalie. %hat would you say of "the llkelihood of
his fsilurs to appsar”?

Mr. Holtzoff. Yes.

The Chalrman. Are there any other asuggeations?

r. Glueck. There seem to be so many "his's". I
should prerer to go beck, tnd to say, at the begim-ing of line
l}, "the presence of the defendant." That would help onit so
many of tha "his's".

The Cheirman. Very well. Allthose in favor of the rule
as amended say "aye".

The riotlion wascarried.

The Chalrman. Rule 25.

Hr. 3trine. The purpose of the rule ia to eliminate
unqualilfled surectioz. It recalires all personal surcties to
Justify by affidavit describing the property in roepect of
whleh they propose to Jjustify ss to thelr sufflciency, to set
forth ail sencumbrancea thereon, and to stete the number and
anounta of any othor ball bun.: on whilch Llhey are surety, and
which are still outstanding.

The rule then requires that suretlies, whether personal
or corporate, shall give any other information which may be
required, and also as bto whether a contrect of Indemnlity
exists between them or the defendant or any third person. The
rule then provides that the officer taking the bail can, in his
discretion, refuse to accept any surety not qualified.

'r. Hednlio. You heve lu the notation or. the next page

the atatem#nt:
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"gureties who have been indemnified have been refused

both where the contract of indemmity is with the defendant,# «
and where 1t 1s third persona,”

I know that the old English rule was that a surety weas
supposed to be one who, without securlity, and solely out of
confidence in the defendant, went on the bond. That 1ia
neither the American rule nor the American practice nor our
theory. We recognize that if & man has & little house in the
suburbs, and the surety company thinka the man?ﬁza a house in
the suburbs is & pretty good risk, but nevertheless it takes
the house as indemmity -- which it ashould do -- that 18 still a
good bond.

In our practice we also think that 1f that wan's uncle

or mother-in-law puts up his or her house or a handful of
securities, or assigna her sav ngs bank book for the purpose,
thet also is good. In other words, the court camnmot do what it
should be at:le to do in having the intermediary-- the surety
company or the individual, but more often the surety company--
do this. It is not the purpose to keep psople in jall. Vhen
it is not necessnry to keep them injail, to feed them, and to
keep tham.fromtheir employment and business, we do not want
them mjaii.

Mr. Holtzoff. A professlonal bondsman 1s much more
respansible than an individual boncsman who mlght happen to be
a relative or friend of the defendant.

Nr. ﬁedalie. That 18 true. Vhen a $5,000 beil is
forfelted %e know the bondsman or surety company will run all
the wey up to Canada and bring the man back by main force,

without paFing any attention at all to oxtrnd%’tion trenties.
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Mr .Glueck. How many of these bonds ever are ocollected

upon?

Mr. Medalie. lost of them, where we have the surety prac-
tice and where the Uovermnment 1s painstde ing ebout liating
qualified nﬁrety compenies. Isn't that so, Alex?

Mr. Holtzoff,. thy, yee. Ve collect on wmany more
surety company bonds, for forfelture, than on individual bonds.
Certalnly the average surety company would not give a bond for
the ordinary defendant wilthout commonly beilng indemnified dy
some one.

Mr, Medalie. Lot mo ask the purpose of thes original note.
Was there & catch 1n the rule?

Hr, dtrine. TNo. The holding in those cases was not
that the band was invalid or the contract no good. It simply

was to the effect that the surety should have an %1 terest in
seoeing thet the defendant is produced; and a surety wio has been
Indemniflied does not have that intercat. Therefore he way not
be a good surety, and the court should consider that point.

Hre Qoltzorf. That is not the present practice, Mr,
5trine; I smquite certain of that. Those cases are fairly old.

Mr. Strine. Yesa.

Mr. Medalle. This rule, as I understend 1t, recognizes
an indemnified surety. 1In fact it would be bad business for
the Investors of the country if a surety company could not take
indemnity.

Mr.sqrino. The rule does not prohibit th.t, but it wmerely
provides thiat the facts should be disclosed.

¥r. Medallie. Is not the real purpose of the disclosure

that the GFvernmont shall find out whether the surety company
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is getting some of the loot that the defendant is charged with

stoa}ing or acquiring by freud, or whether the fund shall be
avallable, in the event of his convlction, for payment of a fine~-
or whatever other nefarious 1dea the Department of Justice has?

kr. Holtzoff. As a matter of feot-- and I think we ought
to require the disclosure~- it seems to me we should require
diselosure of the defendant's assets and llaebllitlies In order to
8es how good the bond 1is.

Mr. Medslle. But once ina while, when some of the New
York evening papers used to conduct drives against ori-e waveS--
campalsns doubtless duplicated in other parts of the country=-
they usually began by drawing up articles for criminal law re-
form, and this waa usually one of the things that they brought
up=-- that the bondsman gets e part of the loot, on bail. I
suppose that has been partially true, but not true today to such
an extent as to require this.

Mr. Holtsoff. I do not think it should be required.

Hr. Medalle. In any event I should like to suggest this:s
If the district attorney or the Post 0ffice Department or the
F.B.I. bellaves that the defendant has loot which he turned over
to a surety, all that needs to be done is to 1ssue a subpoena
for that surety or one of its offlcers to appeaer before the
grand jury Qnd, under oath, state their knowledge about the
matter. Then they have all the information they need.

Accordingly, I move to strike out the provision for the
dlsclosure Qf the detalls on the indemnity.

Mr. H&ltzofr. I second the motion.

Mr. Lohgadort. Before we vote onthat motion I ashould like
to ask Mr. H%dalio & question about the New York professional

bondsman law. Does not the indemnity provision appsar in the
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New York priofessional bondsman law?

lr. Medalie. I hate to say so, but I cannot tell you.

Mr. Longsdorf. Does 1t not apply only to professional
boncsmen, and not to surety companies?

Mr.Medalie. I am sorry I canuot tell you. Really, in
the last 20 years I do not believe I twice got ball for a
defendant. Usually some other lawyer did that. 3o I do not
Hnow, |

ir. Holtzoff. Here in the District of Columbia, surety
companies are not accustomed to write ball bonds. They have
professional bondsmen. They render the same services that are
rendersd by surety companies, let us say, in New York. The
Government always is better off if the bond ls written by a
profess. onal bondsman, because the bondsman will go after the
defendant 1f he becomes a fugitive; and slso the bondsman is
much more likely to pay hls bond in case of defsmult--much more
likely then is a surety that 1s not a professional bondsman--
because the professional bondsman wents to keep his oredlt good.

So I do not think we should discoura:e professional bondsmen.

Mr. Longsdorf. In California the profess onal bondsman
is repulated by the insurance code,

Hr. Holtzoff. VWell, that is not the case here.

¥r. lLongsdorf. And I think the seme 18 practically
true in Rew York. 30 1t may be proper in the insurance code
to require a profeasional bon sman to disclose how much he has
indemnified. It has a bearing on his worth.

But here I think it is a different queation.

Mr. Holtzoff, It may be all right under the insurance

law, but Iidn not think it has any place here.
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Mr. Longadorf, I think that is where the idea came

from, but I do not kiow whether it should apply to surety com-
panies. Perhaps not.

The Chairman. May we, in passing on the pending motion,
leave 1t subject to Mr. Holtzoff's or Mr. Strine's checking up
with the départment as to whether they think it necessary?

Kr. Holtzoff. Oh, I am sure the department does not think
it necessary.

The Chairman., Then, with thet before us, may we have a
vote to strike the second sentence, the sentence beginning in
line 9 and ending in line 13%?

The motion was carrled.

Mr. Holtzoff. I desire to call attention to a minor
matter, Mr, Chalirman. In 1ine |} the word ™undertaking” is
used, I am wondering whether we should not use the word
"vond". I do not think they use the word "undertaking" in the
Federal coﬁrts. Do they? An undertaking 1s a document that
is not signed by the principal, but only by a surety. I think
we ought to use tha word "bond".

Mr. Strine. I velieve "bond"™ would be the better word.

¥r. Holtzoff, I think so.

The Chairman. Or where the ball 1s tendered?

Kre Holtzoff. Yes.

Mr. Dession. Right after "tender" I should like to add
the words "and are in good standing". I think that should be
inserted. | The way you have 1t there, it 1s simply forthwlth
spproved. They may get awfully sour before they catch on.

The Chairman. Thoat 18 covered by the quarterly statement

of the Trefsury Department as to what are good sureties, and
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giving their respectivéﬁmounta.

Mr. Dession. I say, "and are ingood standing". The
way you havo 1t stated, 1f they once qualify they are elligible,
no matter liow bad they may become.

The Chairman. That 18 not soj because the list comea out
each quarter,

Mr. Yesatlon. I knows but why have it contrary to the
prectice?

Mr. Youngquist. Can you substitute "are™ for "have
been® -~ in other words, can you change the tense?

Hr, Dession. That is what I said.

TheChairman. Oh, I see.

Mrs Burke. You might reinaert the last sentence-- the
sentence appearing in linesa 13, 1l and 15-- which would accom-
plish the same purpose.

The Chairman. I did not understand your suggestion.

Wr. Burke. I say you might, instead of striking out all
the balance of the paragraph =--

Kr. Holtzoff. We did not strike all of 1t out.

Kr. Burke. I understood you to say you would strike
all of it out.

The Chairman. Ko, just from line 9 to line 13 -« the
sentence beéginuing in line 9 and ending in line 13.

r. Burke. Well, that 1s all right. The provision
there gives the official the authority, in his discretlon, to

sccept or refuse it 1f 1t falls to comply with the requirements

{
of law.

Mr. Jeasongood, That is only the affidavit -~ from the

statement wmade in the affldavit; and the surety doea not have to
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make the aflfidavit.

My change 1s simply, afterthe word "tendered" 1 line i,
to put in the words "and are in good standing".

Mr. Youngquist. The suggestion I made was with respect
to line 2. Will not that do the same thing?

Mr. Holtzoff. I think so -- if you change "have been"
to "are".

The Chairman. That would make it read this way, then,
a3 I understands

"corporate sureties which are approved as provided by
law",

Is thet correct?

Mr. Holtzoff. Yes.

Mr. Sesasongood. I do not think so. Why not say they
are Ingood mtanding? They may have been approved a year &go0.
This 1s perfectly clear, and they are ingood standing.

The other says that if they are once approved they are
eligible.

The Chalrman. All right.

¥r. Glueck. In the Committee on St le the word "such"
in 1line 13 was not approved. It refers back to "such official
admitting to bail."

Mr. lgltzoff. That ocught to be "officer" rather than
"official”.

Hr.Glueck. All right.

Lre S‘th. The word "such" could go out.

The Cjairman. "Any officer approving bail or admitting

to bail".

All right. All those infavor of Rule 25 as amended say
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Mr. Wkite. Before you put that motion, X thought you
were golng 'to call for any further comments on it.

The Chairman. Pardon me.

Mr. Waite. I think we ahould have one provision thatwas
threshed out at very considersble length before the American
Law Institute, and finelly was agreed on. Thls requires that a
surety be qualified, but it does not say what constitutes
qualification. I suggest that we add to Rule 25 something
the substance of which would bLe as follows:

®Sureties, other than corporations referred to, shall be
considered not qualified unless the individual worth of & single
surety or the collective worth of the suretles, if there be more
than one, eéxclusive of other llabilitlies and the property
exempt from executlion, 1s greater than the amount of the par-
ticular undertaking.”

The 1dea is to preclude acceptance of one man on & very
considerable number of current obligations-- a man whose worth
is not sufficient to take care of all of them by any stretch
of the imagination.

All of us remember the Chicago surety who was accepted on
$120,000 w&rth of current beil bonds, when his totsl assets
consisted ¢f en undivided oune-third interest in a $3,000 equity.

Mr. Holtzoff. Does not thie last sentence of the rule,

as now phrased, cover that thought, MNr. Walte?

Mr.ﬁ%iLe. No. It says thst he mst be qusllified and
the official may refuse to accept an unqualified person; but
1t does not indicate what constitutes qualification.

My i?ea is that qualification should require a net worth
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in excese of the particular undertaking.

Mpr. Holtzoff. Ia not that obvious-- that & person must
be able to ﬁay his obligatims?

Hr.Glﬁeck, That has not been obvious in all the State
orime surveys, but I do not know about the Federal practice.

Mr. Holtgoff. Of cnurse during the prohiblition era we
did have dozens of Loi:dsmen who used the same plece of property
to justify each bundj dbut that situation is met by the preced-
ing provisions of the rule as now phrased.

Mr. Waite. I cani.ot find that in it, Hr. Holtsoff. That
is what I was looking for.

The Chairman. 1 agree with you, Mr. Walte. In other
words, with a particular bond he qualifies, but he does not dis-
close how many other bonds he is on at the particular moment.

Mr. Holtzoff. But take the latter part of the first
sentence, lines 8 and 9. Thet vory information is required.

¥r. Glueck. The words used are "or otherwise" --"setting
forth the encumbrances thereon by mortga:e, judgment or other-
wise and the mumber and anount of other undertakings”.

Mr., Walte. This says that he must demonstrate what his
worth is, but it does not sey what his worth must be in order
to qualifyghim. That i3 the point I am trying to make,

lir. Holtzoff. The point 18 thet 1f all you went is full
disclosure, this requlres him to discloae what other bonds he
has written.

Mr. Waite. But 4t does not say that the officer may not
accept him after he hss disclosed -~ sven though the offilcer
finds he 1% surety on a dozen bonds that he could :iot possibly

|
pay. |
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Mre Toltzoff. Is not that obvious?

¥Mr. %aite. You way say it 1s foolish, but 1t does not
prove so.

¥r. Holtzoff. Is not th:t an obvious conclusion?

Mr, ¥alte, No. I could find for you records Iin a
score of clties of men who have been accepted on bond after
bond after bond, when they could not posasibly pay one.

Mr. Holtzoff. That is because this informaetion was not
disclosed.

¥ JWrite. Noj 1t wea perfectly well known, but still
they ware mccepted.

Mr. Holtzoff., I see.

Mr.White. That i3 why I think some affirmative provision
is desirsble.

Yr, Seasongood. I mgree with Mr., Walte. Did we strike
out from line 9 down to the end of the paragraph?

The Chalirman. Nosy from line 9 to line 13; snd if Mr.
Walte's mqtion ie sccepted, I think substitute motions should
be made for something to go in in place of that sentence.

Mr. Seasongoods I think the substance of Mr. Valte's
motion is desirable, but I think 1t 1s a 1little too long.

Mr.Walte. T hed no pride of authorahip; but if the
substance 1s met I think it can be phrased by the Reporter.

Mr. Holtzoff. low about saying,"If it appcera that the
net worth of the surety 1s less than the awount of the bond,
he shall 1ot be accepted"?

lir.Yialte. Correct.

Mr.lobinson., What Hr. Walte talks about and what ia in

lines 9 t# 13 are not the same thing, of course.
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Mre. Walte. Oh, no.

Mr. Medalle. You have something here that I should like
to see am{ndod; and it covers the situation as to whether the
surety haliaufficient qualifications overand above his liabile
ity Lines 13 to 15 cover the property quelifications of the
surety.

Now these words, 1f T may take that up in that connectim?

"Such offlcial ﬁay in his discretion refuse to accept
any surety who, from the atatements contalned in the affldavit,
does rotappear to be qualifled."”

The word "qualifled" 1s rather broad., "Qualified"
means having sufficlent in the way of a ssets owr and above
liabilities present and contingent, to meet the possible de-
feult in the bond.

I think there is enouvgh there, but I should llke to
suggest thst other changes are necessary in thers:

"Such offlcial”.

There 18 no reference to any offlcial.

Mrs CGlueck. That has been chan ed, It now recads: "Any
officer admitting to ball."

Kr. Medalie. Wheot about the words "may, in his dis-
cretion"? I tlink he wuet, and I think we should say "shall".
Mr.GPusck. I think we say "Any officer admitting to

beil shallirsfuae to sccept.”

Is that M-.Walte's suggestion?

Mp.white. No; i was golng to make thest sugrestion
afterwards| -~ that he be required to refuse a men who is not
qualified. But as it now stands it does not define what

"qualifiedl is,



48

204

Mr. Hedalle. Would 1t not be better not to define 1t?
Vie leave oIt nany considerations when we bezin to define.

Mr. Walte. I think they have proved by experience that
i1t is necesaary to preclude lLlim by rule from accepting any man
whose net worth is not at least squal to the amount of the
undertakings because they have disregarded the obvious things
time and time snd time again they have mccepted men who are not
qualified, according to that definition of "quelified®.

Mr. Medslie. That would epply to individuals, but it would
not epply to surety companies who obviously operate on an lnsur-
snce basis.

HrJipite. That is all wy sugpestion is-- as to individuals
other than the surety companles. .

Mr. Hednllie. Yeas I think that is &ll right.

There 1s only one other thiing I may say in that connec-
tion. I rpree with you. But talking about the languare
" fror thwétaaements conteined in tne affidavit", I do not think
a judge of marlstrate should be limited to the affldavit.

¥r, Walte. I avree with you there.

Mr. Hedelle. T tihdnk-- and this 1s the procedure:

On occasion the juigo or wagistraite may interrogate the
indlvidual surety end may ask him the preclse questlons one
would ask when a surety ils requlred to justify.

This lanpurze limits his ection to the affidavit. It
ey be s perjured affldavit.

Mr.ﬁhite. Wo3 my motion haed rothing to do with that st
all, but ny notion is thet, regardless of whether the man has
qualified,:thn ludividual shall nct be conslidered ssqualified

ur;legs Le lac sufiicicnt aszsets,
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Mr. Megnlle. T agre8.

Mr Jlupoks The surety companies do not have to make an

| affidavit. hould it be better to s&y nguitable"”, instead of

rqualified’

Mr. Medealie. vhat is that?

Mr. Glueck., Would 1t be better to 8ay vguitable® instead

" of "qualifi ant

Mr. Medalie. No3 “qunlified" 1a the word of art, 1s it

. not, as to gureties?

Hr. Holtzoff. Yesy it is.
Mp. (lueck. Ve passed over, somewhat cavalliorly, the
point the ter.orter has made: thst a number of courts rerard

professio al vordawen as an evil, and evidently there are de-

cisions neny placesthat the professlonnl personal bondsmen
1s an evil because prohadly he hss some arrencenent with the
eriminal, or 13 8 party to hls scts in some Waye 1 do not

xnow whethexr we ourht to lgnore tne possibility of refusing &
man & personal pond becsuse he nas & profonulonal bondsman.

4 Holtzoff. I do not think that 13 the experience of
the department.
niueck. But it s in the cases.
Lpltioltsoff. Bub they are rather old cases.
Upe Medulle. Today the old {ndividual proienaional
o louger acts as & gurety. Woabt Le88 voys have don
1s this They havae gotten thonaolves 4o0ue mmaey-«eithartheir
own sevings or the aavin s of frlends and.rhlativea~~ and they
up 88 indemnity with the surety cowpanye. Then they
pecome ptoerers o the surety company, anld L oo 1lcensed

1n Yow Jork and other plactse
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Mr. %oltzorf. But surety companies do not write ball
bonds; for instance, in the District of Columbia they still
have professiocnal hondsmen, and that ie the only kind of bonds-
men ycu cen ret, unless the defendant has e personal friend;
bedause in this city surety companies do not ordinerily write
ball bonde,

I xrow it is true in Denver end in a great many Federal
courts that the bulk of the ball bonds are written by pro-
fagaional bondsmen. In Baltimore and in New York the surety
compenies write bail bonds, but thet 1s not the case in the
ma jority of districts,

Mr, $Seesongood. As a matter of fact, in the southern
district, after convictio:, they will not accept surety bondsjp
they require a personal bond. I never knew the reason for that,
ﬂut they do.

Nr. Medalie. In your distriot?

Mr. BSeasongood, Yos, They reaquire a personal bond.

kr. Holtzoff. 1If vou do away with personal bonds you
will make it impossible for many defendants to get bond, and
they will have to stay in jall.

Mr. Medalle. I thiﬁk 8so0.

Mr. Seasongood, Evidently this 1s almed apainst
professional borndsmen and the accompanying evils,

Mr. Holtsoff. Yes, but not becsuse a man is a pro-
fessional bondasman, but because he has taken on too many bonds
st once, an not because there 1s an evil in a professional
bondsman per se,

The Chairman. When he does that he 18 doing nothing

different from what a surety company is,
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Mr, Seasongood. Of course a surcty compsny 1s in thst

business, 4nd 13 under Simte supervision, and hes to disclose
its assets,. But here i1s & ellow who has & dozen bonds out-
standing. It is Just his luck if they have not been forfeited.

Mr. Holtegoff. But you will deprive many & poor defend-
ant of the opportunity to give bail if you deprive hlm of the
right to use a professional bondsman instead of a surety come
peny or a personal friend.

Kr. Medalle. I think we qafeguﬂvd it sufficlently 1if
we look after the nualifiication of the professional bondsman
or personal surety bﬁ the test sugrested by Professor Valte.

Mr .Seth. Yes.

Mrovglte. Mr. Chairman, I am afraid my motion has
gotten sidetracked in the amffle. Let mo make 1t over egaln
ir esomewhat different form.

TheChairman, Yaa, Bafore you do s0, I worder if we
can approve the chanre i the last sentence, so it will read
“ony efficer admitting to vall®.

MirJesslon. Whet line s that?

The Cheirmen. Line 1331 "Any officer approving bail
shall refuse to soccept eany surety who, froxm tho strtenonts
conteined in the affidavit, or otherwise, does not appear to
be qualified.®

My o <eth., Covld you strike out the words "from the
statementa conteined ir thre affiiavit®, and leave it "who does
not appeaﬂ‘to be qualified”?

v Meﬁalie. That wald ba better.

?heichairman. Leave 1t all outt

Mr.iﬁadazie. Yag,
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The Ghalrman. Does that suggeat the right of the
maglstrate to go bevond the papers before him?

Yir. Holtzoff, I should thi: k so0.

The Chalrman., All right. All in favor of the sentsnce
as tnus amended sey "aye'.

the rotion was carriled.

The Chalrman. Now we go to Mr.Waite's rotion.

Mre Viaite. I make 1t 1in this form: that the Reporter
be requested to include 1in the revision of this section a pro-
vislon to the effect that non-corporate sureties sliall not be
consldered acceptable unleas their net worth is 1ir excess of
the »artilieular undertakinge.

kre3eth. You do not moan each surety's net worth?

Mr. Seasongood. That would not be enough.

Mr. Queck. Thahéivea a premium to the insurance companies;
does 1t not?

Hr.3emsongood. Suppose he 18 on & number of o. tatanding
bondse?

Mre. Wnlte. I was making that againast the brckzground of
my previous motion, which was that his worth, exclusive of other
liabllities and the property exempt from execution on his other
bonds, would be greanter than the amownt of the particular under-
taking.

lir. Seasongood. It 1s auael to make it double the
amount of the bond, because hls re 1 estalo might shrink in 1its
velue or worth. Thn% 1s rot the tsst. They usually make it
double.

Mr. Waite. I am predicating that on the discussicn we

previously hed; and alter threshiig it around pro and con, the
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general opinion was that it nJmtti_umt if we oould show
enough, within the meaning of net worth, in excess of the par-
tioular obligation.

Mr Seasongood. I do not think they would like that;
% bocma{tho bond might last for quite a while, and he might not |
+ That 1s disoretionary in the State sourts; they

le the amount of the obligation. In the Federal |
court has disoretion for the smount of the bond.

i

s soore in the Federal practice. ;
tsoff. I think there was a real abuse during th.i
- prohibit

era., I do not think there has been any general
abuse sinc

the repeal of the prehibition amsndment.

: Mr. Néisllan. I wonder how gommon the practice is, cnoh’
i &8 we have in Massachusetts, to require that in individual :

cases &hovl;uy bes as many as two sureties on a bond.

ir, Holtsoff. I do not know how common it is, but I know

it is not

ne i{n the District of Columbia; because where they |

have a eusional bondsman, the one bondsman writes the bmd;,i

rene. It 1s rather hard %o get, too, sometimes, ’
ngoods They require two, both owming real unti&.
™ dlstrict. ,
clsllan., Yea, but not in the cua; of a corporate .
surety. ‘
Hr. Seasongood. Oh, no.
Mr. Mclellan. Yes., I think that is rather common

practice.




Mre. Boltzoff. I think that in a great uany districts

in case of bail a single bondsman 1s accepted.

!
?

alellan. Then he should have & net worth, as you

) J lizoft, Yos,
le. VI think also there should be language i
his contingent liabilities, Instead of laying

tzoffe In computing his net worth you deduct his
11sbilitiss; do you net?
asdalie. Do you?t

My,
enmtingent

Hr,

Kre ungquiit. It does not bacome a 1iability untild
bond is forfeited. ' |
lir, Robinson. Bankruptey 1s accounted a llability; is
it not?

r., ﬁbltzurr. Even before a default.

¥r. Youngquist. I think you would have to specify what
you mean hare dy a liability if you want the court to take it
into agcount. I do not suppose a professional bondsman keeps
traok of :Il the contingent lisbhilities; does het

Nr, léha11¢n¢ "hy not thiss “does not appear to be

qualified ¥y réason of h:is net worth and contingent liabilities
ineluding his liabilitlies on other bonda®?

——yr

Mr.¥site. The only trouble 18 =~ 1f any one will read the
AJL.I, rule sntitled "Sufficleney of Jurety": |
"If there 1s only one surety, he shall be worth the nuoun&

specified in the undertaking, enclusive of the smount of amy
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other undertaking on which he may be principel or surety,and
exclusive o& property exempt from execution, and over and above
all liebilities. If thern~ are several suretles theyshall in
the aggregate be worth that amount exclusive of the amount of
their undertekings and of the exemptions and liabilitles men-
tioned above."

Mr.Crane. What is the mat:er with adopting that?

Mr. Seth. I think so.

Mr. Holtzoff. In other words, if we do not deduct the
amount of the bonds thsat he has written, and charge them off as
liabilitlen?

Mr. Waite. Heshsall be worth the amount specifled 1n the
undertaking, exclusive of the amount of any other undertakings
on wiilch he may be prinecipal or surety.

Mr. Seth. What ia that number, Professor?

K. Waite. No. 78.

Kr.Glueck. It moans the opposite, but it 1s not very
well stated.,

Mr. Welite. As you say, it is not very well stated; and
that is why I was trylng to reatate it in my draft. But I
¥now what i1t was intended to mean.

Kr. Holtzoff. Should a profesaional bondsman be re-
quired to have sufficlent assets to meet all the bonds on which
he is suretly, at one time?

Mr. Waite. It depends on what you mean by "professional
bondsmen”. | Do you mean a suretyt

Mr, éOItzoff. No, an individual. Should he be required
to have sufficlent assets to meet all of the bonds at one time?

Mp.wqito. That i3 what that was intended to mean.
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Mr. ﬁoltsoff. I am wondering whether that 1s not too
onerous a requirement.

kr. Seasongood. I think we can get ourselves into a lot
of trouble on this, Mr, Chairmen, with & lot of courts. The
courts take care of this, and they have their own rules to
Justify it.

hir. Crane. I agree., Do you think it would be well to
make a hard and fast rule sbout a matiter about which a Judge
is supposed to have some Judgment? Ve have men on the bench
who are supposed to have some Judgment and discretion and
experience, Uhy should we tell them what to do?

Mr. Medalle. The fallure 1= rather with the mepistrates.
Whet actually happens, so far as Judges are concerned, is that
1f the Dis triect Attorney does not think the surety is any good,
you wlll hear a roar out of him. That is how it sctually works.

Mr. Holtzoff, I do not think we should have a herd and
fast, rigid qualification.

The Yhairman. Are you ready for the question on Mr.
“alte's motion?

Mr. Crene. I want to be sure I nunderstand it. Do I
urderstand thet the effect of the motlion 1s that we treat a
contin ent liabllity of a surety Just as we treat an absolute
liability?

Mr. Holtgoff. Yes.

The Chairmen. Yes; that is the uotim.

Mre Crane. I understand it now.

The Chairman. All those in favor of the motion say "aye";

opposed "no%, (iutting the question}. The notion seems to

be lost.
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Hre Crana. I auree that some consideration should be
glvon to hls contingent 1liabllities, anc not treat thom as
actual.

wre uluedk. Lot we say tist ir ihe Fedorsl practice,
whare vyou really have a supsrintendent of justice, as 1t were,
in this new offlco of the adminlstrator of tlie Federsl courts,
I do not tiiink you &re lilkely to get in thia fleld the abuase
thet the surveys hsve shown in State prucllice,

iir. holtzoff. I agree with Hr, Gluecks; and fr. Hodalle
has gaid that 1f the bond is bad you will hear about it from
the United States attorney.

lir o Hecmalie. i.8, There is only one troubles The
cormrissioner 1. some outlving county, being a rood fellow in
his own county, might take bonda that his ought not teke. Do
not forget also that iﬁyiaw of the fact thet in some of the
citlesa you occasionally have untrustworthy magistratos--
although not lewyers-- who may admit to bail in aome of thoase
ceses, 80 that you nay gJet abuse,

But the answer 1s that you et rid of themsy and there
acaln you will heur from the distrlct attorney and from the
newspepers,

The Yhairran. Very well, gentlemen.

Rule 26 appears to be a very simple one.

lir, Holtzoff. Juat as matter of phraseology I think
we should gsubstitute the word "bond" for "undertaking®.

KHr.Crano. INow about Rule to. 257

The Chairman. That wers accepted; Rule 25 was nmodified and
accepteds. )., Walte made & totisn wihlch was lost.

Mo e Cﬂane. T sco.
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Mr. Medslie. You have some difficulty In Rule 26

because of the limitntion of the word "peturnsd®, One of the
difficulties is that if bell lests only to the day of verdict,
and te dcfendant g gonvieted, and the juldse says, "I will
impose zentence ten riays from taday, and I want to continue the
defendant on bail,"” under this langusre he must give a new
bond.,.

Koo Holtgzoff. Why not substitute for thoe phrase "until
a verdict 1s returned" the words "until the proceedins is
finslly torminated"?

The Chairman. That ia too muchj it would go to appeal.

Hr. Modaile. "Until Jjudgment"?

Kr. Holtzoff. Suppose a crse 1is nolle prossed?

Mr. Crans. That 18 a judgment; is it not?

¥r. Holtzoff. Noj there is no Judgment when thore 1s a
nolle proase.

¥r. Hedalie. It says "during the pendenoy of the
eriminal 1rooeading." If it is nolle prossed, there is no
loncer a jendancy of the criminal proceeding.

The

Chairman. "Until judgment is rendered"? Is that
the 1anguﬂga, instead of "verdict"?

Mre M,Llellan. Vhy not say, instead of "auring®,
"throughout the pendency of the oriminal proceeding"?

Mpe Medalle. Because you are dbaling with the questlion
of appeal. You raise a question.

Kr, Holtgoff. Is there any danger,if you put it that

1
way, that some one will conatrue this to mean that the Judge

may not c&mmit the defendant when he 1s convictedf

Hr.iuedalio. No. A judge always has power to revoke
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lr. Holtzoff. But this ssys, "shall be continued". I

am just wondering whether that langusge --

Hr. Medalle. "Unless otherwise ordered."”

What you have in mind here is "any recognizance or ball
shall, unless otherwise ordered".

kr. Holtzoff. "Shall, unless otherwise ordered", will
meet my point.

The Chaimman. Do we state "during the pendency of the
eriminal proceeding"?

Nr Seasongood. No.

The Chairman. OUr do we go on?

Mr. Holtzoff,. "Unt1l Judgment 1s entered"?

Kr. Crane. That would be my idesa.

Nr. Younzsquist. liake him put up a new bond.

lir, Holtzoff. In line 2 I think 1t should be "shall
cantinue in effect®, instead of "continuing".

The CUheirmen. All right.

wp, Holtzoff. And in lines 1 and 2 you say, "Any bail®;
chang&‘ that to "pail"®, instead of "undertaking for bail."

The Chairmen. Then would 1t readt

"Any recognigance for ball shall, unless otherwise ordered,
continue iﬁ effect during the pendency of the coriminal pro=-
ceeding until the jJudgment™?

Yine Hodalle. "Until Judgment.™

The Chalrman. "Uantil Judgment"?

Ur. Joltzoff. Yes; "until judgment®,

The Yhalrman. And then a comng, and then the words

"unless bet tor security 1s required or unless the defendent is
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surrerc ered"? Is not thet all you need?

¥r. Medalle. Yes,

¥r, Holtzoff. Yes.

VroeSeth. ¥Would not the words "unless otherwise ordered"
balong down amorg the exceptiona?

Mr. Medalle. Wo want the continuance.

The Chairmen. I %hink you are right on that, Mr. Seth.

Hr, ﬁéiallan. Yesy that is rodundant. You have the words
"unless otherwise ordered™ up above.

kr. Medalie. There 18 another provision bealdes requiring
better security. The court nay want to commit tho defendant.

kr.Seth. Yest "unleszs the court otherwise orders.,"

The Chairman. The idea 1s that you hnvétha same thing
in two places.

Mr. Holtzoff, Just where would you have it¢?

The Chairmen. At the end.

Mr. Holtzoff. At the very end?

The Cheirmen. Yes,

Are phere any further sugge: tions?

Kr. kedalie. I think we should make it ecleur that the
court has ihe power, immediately after veprdict, to cormit the
defencent.

Hp. beth. Yes.

¥r. Hedallie, And when we say "and unless otherwise
ordered” -« "after verdict, or at any other tinme."

¥.. Holtzoff. I am efrald thet if you put "unleas
otherwlse $rdered" at the tall end the phrase would not serve
the purpoaé intended.

Mr.Crane, It hes a different meanins there.
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Mr. Mocalla. You ses tliere 18 snother siturtion in

which tho ¢curt may want to coumit the defendant, =znd that is

1

curing the trial or when tiic Jury tekes the case.

MNre Lonadort, L I3 Drequently dene.
The Chairman. ret us mut the words "or othorwise
order~d" afior the S4irst "unlasa®. G¢e Lhow thlz sounds $o your

"Any rocognizance or ball shall continue inérfont during
thoe pondeney of the crininal proceecding, untll Juiment, unless
the courtshnll otherwise order, or unless better security 1is
required, or ualeas thie defendsnt 13 surrendercd.”

lre Gluock. Why not follow with "unless the courtshall
cthevrviec ¢rder™?

lir.Seenongood, Yes; beceuss thrt world cover the others;
would 1t not?

T™he Chalrmen., T fuesa 1t would.

tp, loltzolf. It would not cover the contingency of the
defendent 'a bains surrendered,

br. *edalie. Vou aleo must permit for thesurrender of
the defendgnt.

Nr. Joungquist, That 18 an met of the surety.

kr. Yedalie. It is not recognized heres. Do you moan
the suratijould bave the right anvhow?

Mr. ioungquist. Yes,

kire #ednlie. And wa Ao not need to mention it?

Mr. Younequist, Yes,

Mp . l*edalie. I suppose 8o,

The Unairman. It would not do any hare to say "unless the
conrt shuuﬂd otherwise order or unless the dofendant is sur-

renderad".
1
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Hr, Beth. That is right.

The Chalman. And lesve out the mention of increase of

vail,

My .5eth, Yos, making it different.

The Cheirmsn. Are you recdy for the question? (Putting
thg@uestion:)

The moticn was carried,

The Chairman, Rule 27.

¥r. Holtzoff. We bave the seme word "undertaking", How
about if there is8 a breach of the ball?

kr. Medanlie. You meke this mandatory, and it should not
be., I con glve you cases showing that it should not be.

The Chalrmen., Hake 1t "may®.

kr, Holtzorf, Yes, But I think 1t should be mandatory
on motlon of the United Steies attorney.

ir. Hodalie., Noj; because the United Stetes attorney
may just be mad at the defendant, snd we have seen them get mad
at the defendant and do unwise things, If a case is set for
May lat, and if tho defendant did not get the notlce, and does
not show up, there has been a breuachj becausethe breach does
not depend on the valld excuses the defendant may have -- for
irstance, if he thought he did uot need to attond, because he
was told there would not be a trkl or because he vas told the
calendar was full. The court ordinarily does not forfeit
baill. Somotimes 1t does, Souwetimes, on & bail, the Jjud es
forfelt your jack, The Judge calls the calenderj and for
every defendant who does not appear there is a forfeiture, and
the surety conpanies and the bondsmen come in, and then there is

a wholesale remission of forfeltures, But the court does not
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have to remit.

¥Mr. Youngquist. A week ai’o today there was a decislon
by the Supfemn Court of the United States in the matter of
forfeiture in a case where there was & wilful breach. The
court held under the statute that there be no remission., What
was that?

lire floltzoffe That case coi:strued the prisent statute
relating to remissaion of forfelture. The statute roads that
the court an remit the forfelture on the a;.lieatlion of the
surety 1f the default was not willful. There have been cases in
the circulit court of appesls, back and forth, as to whet 18
meant by the default being wilful -~ whether that mcant the
default of the surety or thqgﬁﬁlt of the defendant; and now it
has been held -- and beforo thet 1t was held 1n the Fourth
Clrcult -~ that it means default of the defendsnt, and not the
default of the surety. Thai 1s the ore that 1s referred to. I
¢o not thLink thet perticularly epplies to this rule.

Kre. Youngquist. Yes. I just could notr call 1it.

The Chairman. Let me rcad Rule 27 as 1t now seems to
stund:?

"If there is & breach, the court may enter a jJjudgment
daclaring the ball and any uioney or sacurity that havo been
deposited as ball forfelted. The surety may theresfter apply
to the cowrt for a remission ol the forfeiture as provided by
law., The iapulication for romission shall be filed ,rior to the
trial or within 90 days thereafter,." |

Mr. Holtzoff. 1Is the YO0=iay period now provided in the
law?

Zﬂ.iStrine. The law does not £1x any psriod now.
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Hr., Holtgoff. I thought not.

Mr. Fadalio. There is one trouble oven with the word
"may"®, whikh saeoms to be necessary even for the most ocasual
bre: cieg == whicqﬁra importent-~ and that is thet there 1s no
provision kor mandstory forfeiture where it is oclerrly indlcat-
ed that tﬁere should be & forfeitwre.

The Chalmman. It ia up to the Judige.

iir, Hednlie. Yes; it 1s up to the Jjudge. But if the
Judize wents to make 8 wrong Judgment, I think we must just
face it ou occaslion.

Mr. doltzeff. I do not thirk we should have any limita-
tion on the right to spply for remission of the forfelture.

The existing law has no limitation at all. I co not kuow of
any evil or sbuse ih+«i makes any such limitation desirable.

The Cha;rman. Why was 70 days flxed, Mr. Strine?

Mrs. 3trine. 48 Nr. Holtzoff stated, no limitation seems
to be stated now. The 50 days was fixed merely a8 some reasm -
able time.

ﬁr.lCrane. In our State I think we have one year.

Mr, Nedalie. One trouble was found with forfeitures
duriag thﬂ era of prohibition, when surety companies did
wholesale businesa. They did not discover, until a long time
after the forfeiture, that there had been onej snd sometimes
there were casea of very grave injustice to the surety companies
because of that.

Ure Holtzoff., I riove thut we strike out all time limi-
tation, babauaa exiating lew contains none, and no abusea have
developed under existing law.

lipe Medalie. Do you wunt to strike out all after the
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comma in line 5, after "existing law"?

Hr. letzoff. Yes.

by, Mbdalie. I so0 move.

My. lpltzoff. I second the motion.

ip, Glueck. “ere again, Mr, Chalrmsn, in msny States
there have been grave abuses with reference to the business of
removal of a forfelturse. You know that, Mr. Robinson. After
the Sta. e has gone to all the trouble to try to collect on these
forfeited bonds, somebody with a 1ittle political influence
moves to remove the forfelitures, and the whole thing ia off.

lir. lioltzoff. Federal Judres are not subject to political

influence.,.

o

in
Hr «0lueck. I did not have that mind; I was merely indlcat-

N
Ing that there 1s an abuse.

dr., Holtzoff. DBut not in the Federal courts.

lir Jilueck. But I think in the Federal courts, sgsain,
it probabvly will not be & resl problem. As & matter of fact the
only evidence we have, unfortunately, is evidence eas to State
courts. No one has made & survey of the practice in Federal
courts.

The Chalrman. In addition to the changes I read, we now
have added 'the striking out of all the last line and a half,
from the word "lav" in line 5.

ire you ready for the question on the whole rule?

lr « Seasongood. I think Mr. Medalie's idea was thnt we
should hnvg 8 positive entering of Jjudgment unlesa good cause 1s
shown. |

Nr. Medalie. I think thls should be studied a little.

Hr . Jeasongood. "He ahall, unleass good csuse 1s shown,
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forfeit the bond."

NP.]EOungquist. The gssme thing 18 true when he applles
for forfeik.

'we Medalle. I am not satisfled with this, even with
the changes which have been made,-- changes which I think I
undersiand. I thiink there should be conditions under which
forfeltures should be granted.

The Chalirmen. What atiout Mr. Seasongood's suggestiont
"shell be entered unless good cause be shown to the cort rary"?

HWr. Medalie. I think that might meet it; and, after
all, our Judges are not a blood-thirsty crowd trying to oppress
people. In bell bond matters they have been on the wiole
pretty fair to defendants and sureties., I think that risk is a
better ria& than leaving out all mandatory provisionsa.

The Chalrman. Shall we say, "shall enter judgment®, and
then at thie end of the sentence seay,"unless pood cause be
showmn to the contrary"t

Hr.Crene. Do you have to give notlce to them?

ﬁr.‘zaungquist. No.

#r. Crana. Then "good cause to the contrary" means you
would havae to mive tliem sous notice; doss 1t not?

The Clslrman. I thlk so.

lir. crane., If you are golng to do that, why not iive &
trial? I think automatically there should be a Judpment unless
they apply, themselvos, in some way to be relsased from the
forfeiture. I think the burden should be upon&ho‘bandsman.

heEChairman. Put it in tho next sentence, in tlhis way:
"The suretiy may tbersafter apply to the court for remission of

the forfeiture on good cause shown.”
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Mr.CLane. Yess put it there; thut 1s & little better.

HrJ0lueck. Then you are striking 1t out before?

The &hairman. Yes.

¥r. Kclellan. Have you restored the "shall"?

The Cheirmsn. Yes: "If there is a breach, the court
shall ente¥ Judgment declsring the ball or any money or
securities that have been deposited as bail forfeited. The
surety may thereafter apply to the court for remission of the
forfeiture on good cause shown."

How la that?

Mr. Migalie. I think you need e other provialon for
other purposes; and that is this.

Hr. ¥Youngquist. DBefore you come to that, let wme raise
ti.ls pointy Under the law, as it 1a now, there may be no
remigslion in casne of & wilful default. So if we leave ﬁhia
"as provided by law", that should stay in, I think,

kr. Holtgoff. I think you open the door if you say "for
good cuusejahown."

Mp.S*th. I think the words "for good cause showm" ahould
be up at t$e other end of the aontence.

Mr. loltzoff. I should like to say thast this chanses the
practice. Today 1f there 18 & default, judgment is not auto-
matically éntered. A forfelture i1a declered amutomatically by
the court on motlon of the United Sta-.es attorney, but later on
a procaedimg in?he nature of e scire faclas has to be brought
by the Uniﬁed Sta.es attorney in order to enter jJjwigment on

the forfelture.
I amlnot obJecting to sl plifying that procedure, but I

do want to call attention to the fact that you are providing
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& chanre withr espect to forfelture, in cowparison with the
existing procedure; and I think it should be known that this
is being done.

The Chairman. If you have to bring & proceeding, then
there 18 no 0bjent1nq&o the phrase "on good cause shown" being
inﬁhe firast sentence,

Kr. Glueck. Is it preferable to have tobring a proceeding?

Mr. Holtzoff. lere is what happens, as I understend 1it:
A bond 1s declared forfeited, and ordinarily some time elapses
before mm other progaeding is brought to enter Judgment on the
forfelture.,  If he thenshows up within a few days the for-
felture 18 set aside.

Mr. Crane. OQur procedure is to give a bond that you are
gog to prpduce the body of the defendanty and if you do not
produce the body of the defendant the bond is forfeited, and
we enter judgment upon it. That is the procedure, right there
on that da&-

The Chalrman. Right there on that day.

Mr. Crane. Right there on that day. If there be any
reason ~- and there are thousanda of them -~ why bond should not
be forfelted and judgment entered, that can be atated.

lpe Holtyoffe That 13 not the preasent procedure, A
motion hag to be filed. They used to call it sclire faclas.

Hr.Crene. I would wipe it out; 1t is no good.

Kr. doltzoff. DBut he should have notice.

r. [Crene. Why should he get 1t? He has to produce the
body of tﬂa defendant, and he has falled to do so.

Nr.‘Holtzorf. He may no%hava known that the case was set

for trlial.
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Mr. Crano. Then the forfeiture is made, and the Jud;ze
kears the oxcuse.

¥r. Holtzoff. DBut under the remission statute the judge
may not se£ aslde a Juigment unless the defendant's default
wng not wilfulj so that the surety's excuse 1s not sufficient.
You are etting into a little difficulty here, and you may be
causing an occasional hardship to sn innocent surety.

Nr. Robinson. Of course you are retting beck to the
common law procedure of estreat, where they brought the bond
out from the jJjudecment flles and put it into the bond files, and
collected at once.

Mr. Holtzoff. I am not objecting to the change--

Mr, Crane. Mine 1s simplified. It 18 known. The
fellow who puts up the money takes the risk. It is ils busi-
nees: and as soon as he fulils to produce the defendant he has
to pay. What is the good of serving him with notlce? Let him
conme forwérdﬁnd sta'e 1t. In the State of New York we enter
Judgment, aﬁd wo have no difficulty; and wo give them a yeur to
zet out oﬁ it.

Mp.guadalie. Lot me tell you some things I wrote cdown
while you;ware talking. First, I do not think a breach is
moaterial in most ceses. In such cases the Uovernment's
intere~t has 1ot been affected, and the Government has not had
any loss. There should not be a forfeiture. It 1s purely a
clerical inadvertence, for all practical purposes. The man 1s
available} he wants to come; he simply did not get a notice.

Suppase we had this: "The cour#ahall declare the ball
forfeited} The forfelture may be remitted for good cause, end

where tha}forfeiture has not been remitted Judgment shall be
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ontered on reasconeble uotice to the surety or to the defendante

That;ia, the defendent has to put up his own money -~
"unless the forfelture was wilful or the intere-ts of the
United Ytates were materislly sffected by the bresch.”
Mr. Foltzoff. Do you mean unless tho default wes wilful?
Lr. Medelle, 7VYesy "unless the defpult was wilful or the
intereats of the Unlted Staths were materislly affsected by the
breach" or by the "default®.
¥e, ¥ctellan. Whoso default?
I'r. Redelle. The defendsnt's.
v JAotinson. Of course you want te gusrd szainst using
this to poatpone the day of triel.
Er. Hedslle. Then the interet s of the Unlted States
are materially affected, and the Judge would so find.
Hre Robinson. Would he?
Kr. Medalle. T think so. If he 41d not, aftsr h.aring
the eviden¢e, meke a provision to cover that.
¥r. Crane. lave we covercd sll that?

The

¥r JRe¢binaon. I think so.
halrman. ¥We shall have the Reporter write that up.

e hAve Just one more rule in this chapter -- 28 «< if we
want to cover it.

Hr. Holtzoff. Do we need Kule 28t

My %trine. I do not thirk so, Mr. Holtzoff.

Bre l‘ﬁol‘bzeff. Then I nove to strike it ocut.

Hre Qrane. I mnove to gtrike 1t out.

The ¢hairmen. Is there any discusslon of that-- to strike
out Rule 2$?

Mr.ﬁéchalar. Mr. Chalrman, before we leave the subject of

beil, let me put one questioni Is 1t Intended to preclude the

xd
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possibilit? of releasing the defendant on his own recognlizance
or the undprisking of Lis counsel to produce him, without the
£iling of b. bond?

i'r. Boltzoff. The word Y"recognlgzance® is used farther
buck -~ whiich indicateg, it seems to me, that such a course is
peruissible.

M... WWechsler. It 18 not covered by the bmsic rule on
preliminary examinution.

ir. Hdoltzoff. I think it 1s. The word "recognizance”
is used there; 1s it not?

lpr. Wochaler. Lot us look at the language. It 1s Rule

21 (d), lines 20 and 213

"shall ocommit him to custody, unless the offense is
ballable and the prisoner is adinitted to and glves hLail."

I do not think you will find it is used consistently;
and if it is the intention to allow the practice -~ as 1 think
4t should be -- I mersely suggest that the Reporter check the
rulez to see 1f thst pecssibllity obtalns,

Mr. Holtzoff. It is the common practice In Juvenile
delinquency cased to relsase the defendant gither on nls own
recognizance or in the custody of his parents.

dr.Wochsleor, I think 1t is the common practice, and
should be available in other cases as well.

Mpr. lioltzoff. Oh, yes.

The “hairman. Do you want to vote on Rule 28 before we
go into this matter of M. Wechaler's? Is there any objection
to the motilon to strike?

The ﬁotion was carried.

The “halrmen. Do you want to make a motion on this other
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¥r. Walte. Mr, Chairman, if Mr.Wechsler will consent,
may 1 ask a question before wo go back te that?

The Chalrman. Surely.

Mr.Waite. I do not know enough mbout the Federal situge
tion to have any judgment of the desirablliity of t s matter;
therefore I am asking the question.

In the Institute code they Lave a provialion to this effect:

"No undertakinge-

bail bond - ;

"shall be invalid, nor ahall any person be discharged
from his undertaking, nor a forfeiture thereof be stayed, nor
shall any Judgment thereon be stayed, set aside, or reveresed,
or the collection of any such judgment be barred or defeated
by reason of any defect of form, omission of recital or of
condition, fallure to note or record the default of any princi-
pal or surety, or because of any other irregulsrity" -

~And 8o forth; I shall not reud the rest of it.

kr. Holtzoff. We have no evil that needs to be re-
dressed by any such provision as that,

The Chairman. We have Just one or two other small pro-
visions on the mattor, which we can take up in the worning.

Nr. Vialte. MNr. Chairman, we still have the matier of Mr.
Vieachsler's,

The Chairman. Yes; gzo ahead, My.iechsler.

¥r. Wechsler. My motion, Mr. “halrman, was quite si-plet
that the rules provide for release of the defendsnt on hiia own
recognizance or on the recognigance of his counsel or tho cuse

tody of hiaicounsol or his perents, perhaps, without the Tiling
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of a bond. I do not think the ruleas as now drafted clearly

permit that, and I think they should.

Mr. Robinson. I think they should, certainly; I will
second that motion, if it is & motion.

¥r. Wechaler. It is a uotion.

The Chairman. Gentlemen, you have heard the motion.

Mr. Hedalle. Are you including counsel?

Mr. Wachsler, I dld not address myself to the form of
1t, lr. Hedalle. I think it should be as broad as possible.

Mr. Hedallie. Yesj; but do not ever bring In a lawyer to
guarantee the appearance of a Jefendant. Any sensible counsel
goes up to the judge and whispers to him, "I do nol do thst kind
of thing."

The Chairman. All those in favor of the motion say "aye".

The motion was carried.

The Chairmen. Ve are due at 12:15 tomorrow, as I think
was snnounced while all of you were here, over at the (ourt of
Appesls, for luncheon. Was thst stated?

Nr. Robinson. No, sir.

Mr. Crane. Nog I did not hear 1it.

The Chairman. About two weeks ago Judge Juastin killer
invited the committee to luncheon, to meet the judges of the
Court of Appeals and, I think, some others. So if there is no
objection we shall be at the Court of Appeals &t 12:15
tonorrow.

Mr, ?edalia. We start at 10U o'clock tomorrow; do we?

The Chairman. Yes.

Mr. Hedalie. And we continue until 5 o'clock?

The Chairman. Ve continue until 12 o'clock, and then
|
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2o to the luncheon., I suppose we should get back here by two
o'clock, aﬁd then continue until five, and ;hcn resume again
at eisht otclock. We are making progrdéss,.

I received a aummons that takeqho to the 0.P.M. tomorrow
morning at ten ofclock; and will you designate some one to
preside tomorrow for an hour or so until I get here? I have
no cholce but to go.

Judyge Crane, will you resume your customary presiding
responsiblilities?

Mr. Crane. Anything you say.

The Chairman. Very well, gentlemen; we adjourn for the

evening.

(Thereupon, at 11 o'clock p.m., an adjournment was
taken until tomorrow, Tuesday, Janusry 13, 1942, at

10 o'clock aeme)
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Pendell
1

ADVISORY COMMITTEE ON RULES OF CRIMINAL PROCEDURE
UNITED STATES SUPREME COURT

Washington, D. C.

. o - oom

Tuesday, January 13, 1942
The Advisory Committee met at 10 o'clock, puwsuant to ad-
journment, in Room 147-B, Supreme Court Building, Washington,
D. C., Frederick E. Crane, presiding.
PRESENT:
Same as previeusly noted; Arthur T. Vanderbilt absent

at the morning session.

PROCEEDINGS
The Chairman (Frederick E. Crane). Qentlemen, shall we
get to work?
We had this proposition of Mr, Waite's, but I thigk ve had
better wait until he comes.
I think ve are down to rule 30, and Mr. Robinson has some-
thing to explain regarding it.
Mr. Robinson. The first rule 30, with the index tab on
' 1t in your books, is based on the vork of the Committee at its
September meeting. It is rewritten vith words deleted and other
changes made in accordance vwith the votes of the Committee,
Hovever, a substitute rule 30 has been prepared also, for
your consideration, and you will find 1t just following this
old rule 30. You will find it, the third page after the

chapter headed Chapter 3, "Indictment, information, and Com-

plaint, Rule 30,
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My suggestion, Judge Crane, would be that we start with
the new rulp, using the o0ld one for whatever reference purposes
the members of the Committee may wish to use it for.

Mr. Holtzoff. I would like to ask a question, Mr. Robin-
son. Subsectinn (¢) of paragraph 1 of the old rule, wvhich
abolishes demurrers--has that been carried into the nev rule?
I do not find it there.

Mr. Robinson. Yes. As T just stated to you, Mr. Holt-
goff, that is in a later chapter.

Mr. Holtzoff. It is a later rule?

Mr. Robinson. Just & minute, please. You vwill observe
that chapter V deals with arraignment, pleas, motions, and
notices, and therefore, under chapter V, subsequently, we will
come to that matter of abolishing demurrers, and all that.

Mr. Holtzoff. I see,

The Chairman. Is the first one the new one?

Mr. Holtzoff. The second one.

Mr. Robinson. The second one is the new one.

The Chairman. The second one?

Mr. Robinson. Yes, sir,

The Chalirmsn. You want us to take that up?

Mr. Robinson. Shall I take up rule 30 (a)?

The Chairman. Yes, you may.

Mr. Robinson. The heading, "Written Accusation of a
Criminal Offense.”

"The written accusation of a criminal offence may be

indict&ont, information, or complaint. Information of a

capital offense is by indictment. Accusation of infamous

offence wvhich is not capital is by indictment, unless the
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person accused vaives indictment, as provided in rule 30

(e), and consents to the accusation by information.

Accusation of an offence which is not infamous and vhich

is not a petty offence is by indictment or by information.

Accusation of petty offence is by information or by com-

plaint."

As you know, the Federal lav has those classifications of
offences, and while it seems somevhat repetitious perhaps, it
is necessary I think for us to consider the form of written
acocusation vhich is to be used for each classification of
federal offence.

Mr. Medalie. Why do you limit petty offences to the in-
formation or complaint, in view of the fact that you may have
indioctments of many counts, vhich may include a petty offence
with more serious offences?

Mr. Robinson. I was basing that largely on the fact that
the Supreme Court has provided rules governing petty offences,
and in those rules it 1s stated only that petty offences may
be charged by information,

Mr. Haoltzoff. Oh, no; those rules--

Mr. Metialde:. (interposing;. If you provide that petty
offences are to be charged by informetion or complaint and
exclude their being charged by indlctment, you create procedur-
al difficulties.

Mr, Robinson. Now, just a moment. Those are petty
offences chmitted within jurisdictions that have exclusive or
concurrent% within the federal Jjurisdilction.

Mr., Hdltzorf. Yes.

Mr, RJbinson. But I vanted to explain this, Just as soen
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as I can ge
bilities of

these under

States Commissiensr. That is just a consideration that the
researeh nrrr has been giving a geod deal of time to, and
while 1t is true that ve de not want teo have any yart in setti
up nev sorts of federal courts, namely, under United States

Commissioners, still the possibility of dealing with Alex's

"migratory

L to 1%, that wve need to consider, toe, the possi-
dealing with petty offences in places other than
sxclusive federal jurisdiection, before a United

bird" cases and others, other than by the distriet

court, itself, is one that ve have got te censider, you know,

80 that is

de not mind I vould 1ike to pass 1t, because it is not invelved,

here.

Nr. Hdltseff.

still iavolved, Alex, and that is a peint--1f you

¥e, but I would like to say this. At the

sommissionsrs have jurisdiction of petty offences

msbnt tﬁ.I
enly on federal reservations. ¥What may happen as the result

of future
late and

nr. RIbinlu.

. X

gislation, ve do net knov, and ve coum not legis-
ould net legislate for that.
Nrtllnly.

1tzoff, Now, it seems te me that to cure Nr.

Medalie's gdbjection, to which I agree, all we need is to

insert a v

inf

Nr., Nedalle,
- Mr. Doan.
Nr. Robinson.

Mr. Dean.

in the last sentende:
Accusation of a petty effence is by indietment,
tion, or complaint.”
Yes.
May.”
Yes, that is all rignt.

There is at the present time as I recall a

federal ntﬁf.un vhich says that "petty offences”"--and it

Y -

!
!
b
!
i
!
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defines thﬂm—-"may be prosecuted by information." This,
again, sayd "may be".

Mr. Robinson. Yes.

Mr. Holtzoff. They do not have to be.

Mr. Dean. Those are petty offences, not necessarily on
federsal reservations or territories, and not necessarily
within the jurisdiction of United States Commissioners.

Mr. Rablinson. Right.

Mr. Longsdorf. This section 541 is the one you refer to,
is it not, Mr. Dean?

Mr. Dean. I have forgotten the section number, but 1t
defines them, and says they may be prosecuted by information.

Mr. Glueck. As a matter of comment, merely, the "by"
ought to coms out, now, in line 10, befcre "complaint"”,

The Chairman. VYes, that is right.

Mr. Robinson. That is right.

The Chairman. "By information, indictment, or complaint.,”

Well, is this satisfactory to you all, this section (a)
of rule 30?

Mr. Dean. I still have one question about it, and that is
vhether or not it contemplates that = complaint should ever be
filed before anyone other than a United States Commissioner,

Mr. Holtzoff. No, it does not.

Mr. Dean. Well, shouldn't we then indicate some ﬁov or
other vhat a complaint 1s8? A complaint is not an accusatory
document 1J the same sense that an information or an indictment
is, bocaua% it 18 one that is only used before a United States
Comnission@r, vhereas the other two are filed with the federal

district aJurt. In other wvords, ve have novwhere here defined
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"complaint”.

Mr. Holtzoff. I wonder 1if that could not be cured by
changing this last sentence to read as follows:

"Accusation of a petty offence is by indictment or
information, 1f prosecuted in the district court, or by
complaint, if prosecuted before & United States Commission-

3

Mr, Desn. S8Some such language as that.

Mr. Longsdorf. Mr. Chairmen, 1f I may address Mr. Holt-
zoff, I think that that section 541 of Title 18‘containl no
such limiting means. It says:

"Petty offences may be prosecuted by information or
complaint.”

But it does not enlighten us very much about vhat ths complaint
is, of course, because it uses only the word. I think tho'
complaint referred to in section 541 is probably an accusative
complalint and not a preliminary one.

Mr. Holtzoff. Yes, Well, the difference as I understand |
it between a compleint and informstion is that an information
is filed by a public prosecutor, and a complaint may be filed
by anyone--the arresting officer, or anyone else.

Mr. Longsdorf. I do not knov vhether that would be true
if 1t is the basis of a trial for an offence.

Mr. Holtzoff. It is. That is the practice, and that is
being follqwed for the trial of petty offences committed on
roservatiois.

Mr. Léngsdorf. Yes.

Mr. Holtzoff. Trial before commissionsrs is upon complaint

made by thl arresting officer.
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Mr. Longsdorf. Usually made by the warden or somebody

else.

Mr. Robinson. Of course, this needs to be considered, Mr.
Holtzoff, that we do take the petty offence rules promulgated
January 6 last year, vhich do provide for the trial of petty
offences on informations.

Mr, Lopgadorf. And they do not mention complaints.

Mr. Robinson. They do not mention complaints.

Mr. Holtzoff. But ve have secured a formal construction
administratively from the Supreme Court that that term, "inform-
ation," in that rule is to be construed as including either
information by the public prosecutor or a complaint by any
other--by an arresting officer.

Mr. Robinson. In other words, there can be accusation
then by complaint or by information, used in the sense of com-
Plaint, as well as a committing magistrate proceeding based on
a complaint?

Mr, Holtzoff. Yes.

Mr. Crane. Wouldn't Mr. Dean's suggestion cure 1it?

Mr. Robinson. What is that, Judge?

The Chairman. Would you state it again?

Mr. Dean. Weoll, I think we are under some compulsion to
define this word "complaint", and I think it is obvious that
there i3 some disagreement here as to wvhat it means. Secondly,
I think there is some misunderstanding as to vhether it might
be used initho federal district court.

I hav& never heard of a complaint being used in a federal
district court. Now, if ve do not intend to use it there, I

think ve sdould state so, and define a complaint as an accusatory
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document before a United States Commissioner.

Mr. Holtzoff. I wonder if my amendment would not cure
that point, Mr. Dean?

Mr. Dean. I am not sure that it would not. I am not sure
that 1t would not.

The Chairman. What wvas your amendment?

Mr. Holtzoff. My amendment was to modify the last sentence
of 30 (a) so as to make 1t read as follows:

"An accusation of a petty offence in the district

court is made by indictment or information, and before a

United States Commissioner, is by complaint.,”

I think it should be-

"{s by information or complaint."

Mr. Robinson. Yes, you would have to change that.

Mr. Youngquist. You do not discriminate though between
your different proceedings. I think that the distinctions
ought to come at the beginning of the paragraph where you de-
scribe the written accusations.

What we vant to do, I take it, is to say that indictments
or informations may be used in the district court; informations
may be used also before a magistrate in the prosecution of
petty offencep; complaints may be used before the magistrate,
either for the prosecution of petty offences or as a basis for
a preliminary examination. I think that is wvhat ve are trying
to say, isn't 1it?

Mr. Hohtzofr. I think that is right.

The Ch?irnan. Trying not to say that.

Mr. Ib‘ uist. Would it be simpler for the Reporter to

say that?
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Mr. Robinson. I think so. You vould have it right after
the hoadingf

Mr. Youngquist. Well, in some appropriate place.

Mr. Robinson. As you have been speaking I have been vant-
ing to ask you about the possibility of using your definition
section for something of this kind.

Mr. Glueck. I vas going to suggest, Mr, Chairman, the
possibility of putting that into rule 1.

Mr. Robinson. Whenever we begin to degenerate into toe
many small details, I begin to think about your definition sec-
tion.

The Chairman. Would that be & rule 1 definition?

Mr. Glueck. Yes, "and application"”,

The Chairman. :And application.

Mr, Holtzoff. I think we could wvell afford to define
"{information or complaint,” because there is confusion in the
cases as to the meaning of the term "information". There is
ene line of authorities which limits it to a document signed
by the public prosecutor, and there is another line of author-
ities vhich construes the term "1nf6rnntion" as broad enough to
include a complaint by an arresting officer, so that I think
i1t would be useful for the purposes of these rules, clearly to
define those terms in the definition section.

Mr. Robinson. It is rather a tough order on definitions,
though, isn't it, Alex?

Mr. Holtzoff. I think that is exactly the type of thing
that ought to be defined.

Mr. Ropinson. Yes.

MNr. Koitzorr. The term is susceptible of two meanings.
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Mr. Robinson. I would appreciate a memorandum from you on

that, 1if ydu vill help in that definition.

Mr. Holtzoff. I will be glad to.

The Chairman. Is that agreeable to you, Mr. Dean?

Mr. Dean. Yes.

Mr. Seth. The statute says "petty offences in the
district courts may be prosecuted by complaint.” Nowv, ought
ve to ignore that?

Mr. Holtzoff. Not in the district court, I do not think.

Mr. Seth. Yes, 1t does--the general statute covering
anything punishable by not more than six months and not more
than $500 fine may ﬁe:pronocutod by complaint in the district
court.

Mr, Holtzoff. By information, or complaint?

Mr. Seth, Or complaint,

Mr. Medalie. Now, ‘"complaint" as I understand it 1is
nothing more or less than an affidavit setting forth the facts
vhich constitute the crime. In stating the nature and contents
of the written accusation you deal with complaint just as
though you were dealing with a mere technical document which 1is
celled an indictment or an information.

Now as a matter of fact, in order to charge a person with
& crime by affidavit, you cannot set forth facts in the summary
vay that you can in an information or in an indictment. The
complaint must go into the facts. You are creating limitations
on a couleint, vhich practically assassinates every characteristic
of an arfidavit.

Mr. Robinson. I do not think that is true throughout the

distriocts Jr the country, (eorge, because I know that some
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complaints--and I have some specimens here--the body or charg-
ing part of the complaint could be substituted for the body or
charging part of an indictment or information without any i1-
legality one way or another.

Mr. Holtzoff. I have seen some very general complaints.

Mr. Medalie. I know, but those are not proper complaints.

Mr. Robinson. 0Oh, I don't know.

Mr. Medalie. A person should not be deprived of his 1liber-
ty by'an arrest on an affidavit, unless the affiavit sets forth
the facts.

Mr. Robinson. Well, if it sets forth the facts which
vill be sufficient for an indictment or information, he surely
cannot object to 1t.

Mr. Medalie. I think he can.

Mr. Robinson. Why?

Mr. Medalie. Because an affidavit must contain facts upon
the knovwledge of the affiant., You cannot drav conclusions.

Mr. Robinson. Well, there is some dispute about that.
Some affidavits are based on information and belief.

Mr. Medalie. Then you have to set forth the sources of
Your information and the grounds for your belief.

Mr. Robinson. Not always., Not alwvays, under the cases,
That is, you do not always have to disclose your informsant--
do you, in all districts? I knov there 1s some variety of
opinion on that.

The Chairman. Do you have to define in detail the nature
of the complaint? Do ve not just say, "complaint”" as used in
these rules cares for these petty offences? Wouldn't that be

lurricient,iloaving the complaint to be used as it has been
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heretofore--that is, the nature of 1t¢?

Nr. nqdalio. Well, because, here we admit a complaint to
be as general and as summary as an information or an indictment.
In other words, we are saying that an affidavit does not have to
contain the facts that an affidavit ought to contain, vhen you
define it, just as ve do an indictment or an information.

Mr. Holtzoff. Well, I do not think an officer vho svears
to a complqint is required to disclose confidential soursés.

Mr. Roebinson. I don't, elther.

Mr. Hddalie. Well, assuming he doesn't, he must state his
facts.

Mr. Youngquist. Mr. Chairman, 1s it proposed ve define
"complaint™?

The Chairman. Yes.

Mr. Youngquist. I see no need for it.

The Chairman. Neither do I.

Mr. Youngquist. Do you think there 1s real need, George?

Mr. Medalie. I do not think you really need to. It is a
term that has a definite meaning in eriminal law, but a complaint
nevertheless 1s essentially an affidavit,

Mr., Holtzoff. I think ve could well afford to define the
vord "information”, because the cases view the term "information"
in tvo difflerent senses.

Mr. Robinson. That is right.

Mr. Hdltzoff. One line of authorities limiting the term
"1nrormatién" strictly to an accusation by a publiec officer,
and the other line of authorities defining i1t broadly enough to
include vhdt ve generally call a "complaint." That being so, I

think ve mﬂght define the term, so that we knov in vhat sense
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ve are usiwg them in these rules.

Mr. lehalio. Well, regardless of vhether you define it,
the fact remains that a complaint is an affidavif,

Mr. Crane. 7You haven't got tostate that in the rule, have
you?

Mr. Medalle. No. I don't think you have to state 1t, but
if you admit a complaint--that is, an affidavit--to charge a
person vwith a crime, so that he may be arrested or held, and by
implication provide that it doesn't contain any more than a short
form indictment or information, you do not set up a standard of
having & person vho sets forth facts on oath set forth facts.

Mr. Robinson. But vho said the short form indictment or
Information was going to be adopted or recognized? We haven't
adopted that, have ve?

Mr. Medalie. I am not saying the short form is adopted.

The Cheirman. Before coming to the definitions, and vhat
form they should take, Mr. Holtzoff has made a motion that we
deal with this matter in rule(l)by defining particularly
"indictment™, but particularly "information" and "complaint",
and vhat courts they are used in, and where; and I am ready for
a vote on that.

Those in favor of this motion, for defining these words and
putting them into definitions of rule 1, say aye. Opposed, no.

(The motion was duly AGREED TO.)

The Chairman, Now ve come to the nature of the definition,
as to what the definition shall be. Suppose we leave that.
Professor Robinson's suggestion wvas that Mr. Holtzoff get up
some definitions for him, he to report later on them, rewriting

this subdivision (a). Is that your suggestion?
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Mr. Robinson. Well, the way you put it, Judge, it sounds
as 1if I’amitrying'to pass the buck to Alex. I do not mean to
do that, of course.

Nr. Holtzoff. I think nobody would so construe 1it.

¥r. Robinson. I wvould be willing to work with him on that,
surely.

The Chairman. All right, then (a) is to be rewritten.

Mr. Robinson. Are there any other suggestions or corrections
on rule (a), Judge?

The Chairman. Is that satisfactory, Mr. Dean, and does it
meet your objections?

Mr. Dean. Oh, yes,

The Chairman. Are there any other objections, now? If
not, we will pass to (b).

Mr. Robinson. Do you wish, Mr. Chairman, that I read that,
as I 4id the first section?

The Chairman. I think so, yes. That will give us a chance
to read it again vhile you are reading it.

Mr. Robinson. (reading)

"(b) RNature and contents of a written accusation.

The written accusation shall be a plain, concise, and

definite statement of the essential facts which constitute

the offence charged against the accused.”

Mr. Holtzoff. Suggested by Judge Crane?

Mr. Robinson. Yes, Judge, you will recognize that as your
idea, from our September meeting, to try to state in a few words
vhat vas contained in the former rule, which sought to catalog
or list the essential elements of the offence.

The Chﬂirman. I recognize 1t,
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Mr. Robinson: Continuing at line 1i:

"It is sufficlent vithout a formal commencement or

a conclusion or other allegation which is not necessary in

order to state the essential elements of the offence or to

give notice to the accused or his assistants in making his
defense or to protect him against a second prosecution for
the same offence.”

The Chairman. "It is sufficient without a formal commence-
ment or a conclusion or other allegation which is not necessary
in order to state the essential elements of the offence or to
give notice to the accused or his assistants or to protect him
againste » # "

I do not quite get that.

Mr. Glueck. That is a very clumsy sentence.

Mr. Robinson. Yes. Well, I would like to explain it. It
perhaps has a toubh of propaganda in it, that is the reason it
gets clumsy. The object is to head off any possible criticism
that by shartening our requirement for an indictment or inform-
ation wve tend to overlook the essential requirements of an in-
dictment or information, namely, that it fails to give the ac-
cused adequate notice, or fails to protect him against second
Jeoparay.

The Chairman. I should think you would very much confuse
by so many negatives,

Mr. Holtzoff. I suggest that could be left to the committee
on style, because that is really a question of phraseology
rather than of substance.

Mr. Glueck., May I suggest some such language as this to

the counitéoo on style:

ey
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"It shall be adequate #¥en though not containing a

formal commencement."”

You see, vhen you say "it is sufficient” you sort of throw
us off,

Nr. Robinson. When you say "shall be" you get into manda-
tory matters generally, not in this particular case perhaps.

Nr. Glueck. Not here.

Mr. Robinson. I think "it is sufficient” is preferable
here, to "shall be".

Mr. Glueck. Some general language of that kind, because I
think the present tense is the thing that throws us off.

The Chairman, Yes.

Mr, Holtzoff. The civil rules use the present tense,
almost throughout.

Mr. Glueck. They do?

Mr. Holtsoff. Yes; and itwas done intentionally,

Mr. Robinson. Yes.

Mr. Dean. I vonder if we need it, if we are going to have
forms in the back, from wvhich there will be omitted any formal
commencement or conclusion?

Mr. Robinson. I think ve do, Gordon.

Mr, Dean. Why?

Mr. Robinson. Because vwe are going to say expressly that
those torno:ara merely illussrative, and I think that a goed
many district attorneys might hesitate to leave out "contrary to
the form of]thc statute, and against the peace and dignity of
the United btatoa,” and similar expressions, unless the rule
expressly skyt they do not need to be in there.

The Chairman. You do not mind my exposing my ignorance, do
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you?

Mr. Robinson. Well, you probably have none to expose,

The Chairman., Tell me vhat you mean by "formal commencement
and formal conclusion and other allegations not necessary,"

Nr. Robinson. Well, the formal commencement would include,
"The grand jurors, being duly empaneled and sworn, upon their
oaths say," or some other form of that sort, The formal con-
clusion is what, you knovw, vas called "contrs formam statuti,”

I think—:agpinst the form of the staute in such cases mede and
provided, and against the peace and dignity of the state” or
"of the United States."”

You will find those in these forms at the back of the book.

The Chairmen. I think Mr. Dean's suggestion is probably a
good one, because unless you have some such statements and 1t
is a clear case as to wvhat you mean--frankly,I7d24 not know
vhat you mean; I might have guessed at it, but I daid not know
definitely what you meant by "the formal commencement and the
formal conclusion.”

Mr. Waite. Jim, you asked to be reminded at this point of
vhat I had mentioned in connection with section 1%, that there
vas no statement that these forms were permissible and might be
followed. If you put that in here, these forms may be folloved,
that would coineide with vhat Mr. Dean has Just suggested,
that you don't need to say anything about "formal conclusions,”
and so forth, if your forms do not have them; but you say that
the forms Qny be used.

Mr. Rdbinaon. I believe this language, too, is in your
American LJV Institute Code, isn't it, John?

Mr. wdito. Yos.
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Mr. Robinson. And it is understood, isn't it, by the

members of the imerican lav Institute, that that refers to
commencements and to wvhat others speak of as "formal conclusions"?
Mr. Waite. Oh, yes. With all due respect to Judge Crane,
I think the lawyers dealing with that would knowv precisely vhat
ve mean.
The Chairmen., That is all I want to know, if you think so,
Mr. Olueck. I move that the terminology be left to the
conmittee on style.
The Chairman. As to this sentence?
Mr. Glueck. As to both the first and second sentences,
For instance, it may be advisable to leave off in line 14,
"charged against the accused.” That may be surplusage.
. The Chairman. Well.
Mr. Glueck. @Go up to line 14, I think, up to line 19,
it is desirable to have this in, but to make it clearer.
The Chairman., Yes. Are you all in favor of that?
Mr. Robinson., I consent.
(The motion was duly AGREED T0.)
The Chairman., All right.
Mr. Robinson. Line 19:
"It 1s not necessary to state that the accused acted
‘ unlavfully, feloniously, wilfully, meliciously, negligently,
or recklessly, or to characterize his offence * # #unless
such words are used in the statute, in the rule or other
lav nw%part of the legal definition of the offence charged."
Nr., B&ltsorf. I vouid like to ask a question about that
last claun#, beginning with the word "unless.” I am heartily

in favor oJ the first part of this sentence, but "unless"--that
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clause would mean to imply or would probably give rise to an

inference that an omission of the word "malicious” or "malice
aforethought” in a first-degree murder indictment would invalid-
ate the indictment.

Mr. Robinson. That is exactly what it is intended to do.

MNr. !ﬁungquiat. I think it should.

Mr. Holtzgoff. Well, I do not think it should, because
vhile ve want to inform the defendant what he is charged with,
I would like to go bask to the type of indictment that they
have been using in King's County, Mr. Chairmen, which I believe
vas designed by Judge Cropsey. Now, they had a murder indict-
ment there which alleged"that the defendant murdered John 8Smith
in the following manner and on the follovwing date."

The word "murdered” covered "vith malice aforethought" and
all the other, and "intent" and so on. Nov, it seems to me that
ve ought to, in the reformed procedure, get to & point wvhere
the omission of an adjective or an adverb even though it is
part of the offence ihould not invalidate the indictment.

The Chairman. If you will pardon me the 1nt¢rruption;

I think you have gotten that a little bit too nmarrow. Now, ve
dia take out all this "malice aforethefight,” and that, but you
had to state the nature of the crime, the act, and for murder

in the first degree, the use of the vord "murder” wvas not suf-
ficient.

Mr. H@ltzoft, Wasn't 1t?

The Chhirnan, No. You charged a murder in the first
degree, "1d;thAt vith premeditition and deliberation,” and so
forth. Thj: constitutes malice., "That with premeditation and

deliberation,” those are the vords of the statute, "he did kill
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John Jones on the night of so and so."” Nowv, "premeditation and
deliberation,” those are facts. "Premeditated and intended to
ki1l him and did kill him"--those are facts, and those facts
have to be stated. That was the short form; but the word
"murder" 4id not cover it, because there is murder in the first
degree, murder in the second degree; and murder in the first
degree vas "with premeditation.” Murder in the second degree
vas without premeditation but with intent; and those are the
statutes,

We had to use the vords. VWe had to state the facts. But
the other adjectives vwere all left out, and that vas covered by
the first sentence, which is-

"plain and concise and definite statement of the
essential facts.”

F-a-c~t-s! PFacts are so important to all of us. We think
ve alvays get to the lav before we get to the facts, but the
facts must be stated vhich constitute an offence charged against
the acoused.

I do not see hov you can narrov that, and I do not see how
you can enlarge upon it. And, as you knovw, we have found it
vorked pretty vell.

Mr. Holtzoff, Well, I just had in mind the thought, it
is not necessary to require an allegation of intent in the
technical terminology of the 0ld common law and to invalidate
an 1adictm.pt if such intent is not properly alleged.

What vL vant is to preserve the right of the defendant to
be surrioiogtly apprized of the crime with vhich he is charged,
80 that he #ay make his defense. Now, supposs the United States

attorney nnL‘s a mistake in the manner in which he alleges the
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intent. No defendant 18 ever really and honestly prejudiced

by such a failure or such an omission.

Mr. Youngquist. Well, Alex, isn't this true--that the
mere fact that he makes a mistake in the manner of alleging the
intent would not invalidate the indictment, in elither event,
but since intent, premeditation, and other states of mind are
essential elements of certain offences, how can you state an
offence without including those allegations?

Mr. Holtsoff. Vell, suppose, for example, by mistake, the
United States attorney in charging a fraud against the Govern-
ment sets forth the facts of the fraud, and he fails to say,
"with intent to defraud the United States.” Now, wouldn't 1t
make 8 laughing-stock of the lav to let a defendant go free
because the United States attorney, very reprehensibly perhaps,
or perhaps his stenographer, forgot to copy in the words "with
intent to defraud the United States"?

Mr. Seth. That is an essential element of the crime.

Mr. Glueck. There is no jeopardy there.

Mr. Holtzoff. He may go free on the statute of limitations.

Mr. Glueck. Yes.

Mr. Crane. If you started to allege fraud, now, any lav
student starting to allege fraud, hov could you possibly allege
fraud without intent to deceive and intent to cheat?

Mr., Holtgoff. If you are a good pleader, you would say that.

The Chairman. I knov, but ve will agree ve cannot make
rules for Jeoplo wvho do not knov the lav.

Nr. HJltzofr. Well.

Mr. Gﬂuock. No, I like this the way it stands, Where a

|

term used, of this kind, is put into the statute, particularly,
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not such things as "feloniously”", because they usually are sur-

plusage, or§"unlawru111," but when it comes to "wilfully,
maliciously, negligently, recklessly, fraudulently,” it seems
to me those are the substances of certain offences. We just
can't get around 1it,

Mr. Holtsoff. Just to bring the matter to a head, to get
an expression of opinton, I move to strike out the second clause
of the lcntbnoo beginning on 1line 19. That 1s the clause begin-
ning vith the word "unlcis" and ending with the end of the sen-
tence,

The Chairman. Is that motion seconded?

(Not seconded.)

The Chairman. The motion is this--to strike out "unless
such words are used in the statute or rule or other lav as part
of the legal definition of the offence charged."”

Novw, the motion is to strike those words out. Is that
seconded?

(Kot seconded.)

Mr. MoClellan. If I may vote against it after seconding
1t--(laughter)

The Chairman. Whether it is seconded or mt, let us get an
expression of opinion.

Mr. Holtzoff. I would just as leave withdrawv the motion,
because I hear no expression of opinion.

The Chairman. No, this discussion is not too formal. Are
you in rnvo$ of striking it out? If anybody is, say so; if not,
ve will con+idar it lost.

Mr. nc+aion. I would favor 1t, except I am not sure it goes

quite as fai as I vould like to go. I am for it that far.
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Isn't the problem this: I suppose ws would all agree that

before the pleading is finished facts should be set out which
clearly cover every subastantive detall of an offence. Nov, the
question in my mind is how much of that has got to be in the
indictment or information, as against a demurrer, and hov much
of it are we left to have efther there or in a bill of particu-
lars, just so, vhen you put your initial pleading and your bill,
vhich fits (if there is one) together, you have got it all
there.

The Chairman, All you have got to do is state those facts
vhich make an offence at law.

Mr. Dession. Well, normally I should say one would put
all that in the initial pleading, because you do not alwvays
leave everything for a bill of particulars, I assume, dbut if
ve want to guard against pleadings being dismissed through an
inadvertent error, then I think the extremely short form of
pleading might be worth considering here; and so I would like
to raise that question by asking those who have had experience
vith the Nev York short-form pleading. And as I understand it,
that means that all you need in your indictment is a correct
characterization of the offence, not setting out its elements,
but 1if you said "first-degree murder," that is enough.

The Chairman. Just to ansver your question--Mr. Medalie
vill correct me if I am not correct, because sometimes there is
a big difference, sitting in a8 court vhere cases come up finally
and only a kcv out of a great ma jority, and he is perhaps more
familiar vikh it-~but I haven't known of any short indictment
that did no& state all the elements of an offence.

Nov, ik they wanted to get the particulars, they would get
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a bill of ﬁarticularu, specifying certain details of the facts
that the court may think they are entitled to have, but I do
not knovw that any indictment has been dismissed because it did
not state facts sufficient under the short form. Of course,
that does not apply to certain matters where perhaps it is a
testing out as to whether or not there has been a orime commit-
ted, on those facts, at all. That is a different matter.

Mr. Dﬁ:aion. No. I understand that. We have in Connecticut
a statute modeled on your New York statute, and it is perfectly
true that the Staté's attorneys do not ordinarily rely on that
statute to the extreme. In other words, they vill not simply
give the name of the offence and leave everything else to the
bi1l; but the point is, under the statute as we understand it
there, one could do that.

Novw, the effect at first is to avoid,to practically make
the demurrer meaningless, except in cases wvhere one could not
in a bill of particulars allege facts that would round 1t out.

Mr. Glueck. But wvhere you have a provision for the amend-
ment of an indictment right then and there as you have, I
think--don't you?--I do not.sca such a problem here. If
anything is wrong, you just move to amend, right then and there.

Mr. Holtzoff. Oh, I don't think you can amend the indictment
by adding an important allegation.

Mr. Dession. That is a little variance, is it not?

Mr. uupnlie. Yos. I jJust want to make this thing clear,
The ahort-fbrm indictment, which is called a "simplified indict-
ment," undok the Nev York Code of Criminal Procedure, with the
1929 amondmént, provides that you simply state the name of the

crime, if ik had one, such as treason, arson, murder, manslaughter,
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or the 1ikq, or if it be a misdemeanor having no general name,
such as an assault, and the like, & brief description of it,

and if it is given by statute, a statement of the crime may also
contain a reference to the statute defining the crime.

In other wvords, no element of the offence is stated, under
the simplifiied indictment. The word 1s "simplified" indict-
ment, rather than "short form". Now, the form given vas-

"The grand jury of such and such & county by this
indictment accuses A B of the following crime:
(SIGNED) District Attorney.”

That is your simplified indictment, and that of course is
not covered by our discussion at all.

Short forms such as Cropsey folloved in King's County,
simply say that "on such and such a date, A, vith premeditation
and intent to kill, killed or murdered B vith a pistol," or
"with a knife.” fThat is the short form.

Mr. Glueck. Yes, but that includes the elements of the
allegation of first degree murder.

Mr. Medalie. Every element is there, in a simple statement
of fact,

Mr. Glueck. Premeditation and deliberation are both
necessary in New York.

Mr. Medalie. Yes, I meant to bring that out. Just as
Judge Crane said, you cannot say"murdered,” because there are tvo
kinds of murder.

Mr. Dchaion. You would have to say "first degree murder,”
as I understand, and that vwould be good against a demurrer, and
one would be entitled to a bill of particulars.

Mr. No&slio. Yes.
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The Cheirman. Of course, in practice, I do not know of
any Jjudge--I do not know hov it is possible for any of us not
to give a man a fair show.

Mr. Dession. Well, he will get it under & bill of particu-
lars, under this statute.

The Chairman. Surely.

Mr. Holtzsoff. Of course, ve vant to avoid a bill of par-
ticulars as much as poseible by having the indictments set
forth sufficient so that bills of partieculars would not be
necessary,

Mr. Dession. But isn't this clear, under a statute of
that kind--and that simplified indictment is vhat I had in mind--
ordinarily the district attorney will, wvhen he dravs this in-
dlctment, put 