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‘motion belfore ua now. iiwé I ptated that situation mbout

| 1 think there is a possibility of two dtatements wit ara |
%o its The rules may be consolideted inte ome, but smsér "‘i .

conteined in the statement, snd the gist of this partiowlay 715
| matbor was, s staved by Mr, Mitchell, thet a short end slmple|
 statement bo made in vegard to the claim  Was 1t also youwr |
- ddea thet we says |

‘pay, and the answer, snd then enoth :.')

Mye Novgems. Yes, I agreo with thate

‘hairvmens  Then we ceme down to this question of
stabing the Tacts, occuryences, or ‘wasié%sﬁ; end the notion
which was wede was to oliminete that provision, and eimply
make & provision containing e short and simple statement of
the olaim, showing that the plaintiff was entitled to relief,
end that nothing be sald about stating the faoty thet there
be no provision about stating the evidenvces That is the

ag 1t 1a% ,
Vs Tolmens Yoos g
Mpe Clarke Golng into the rule m; TR understand i%,

geated a new form for the naberial thet was o b&

"Zaoh averment of a pleading shell be set forth as

4 dlrectly ss the circunstances permit"t
The Chalrmens The langusge suggested is "a short and | N
simple statoment of the olaim shall envitle velief”. That i
the substance of 1% As I wderstund we have not attemphed :
to speeify the langusge at all. The rule would have to be
gonerally vevised, aﬁa somoone, I think 1t was Judge Olney,
in comnection with his wotion, m@a we adopted, mﬁ&aﬁ
ige 1ty ond we have ﬁh&% the complaint would
a&&ﬁ%@i@g aa iié

slmply, cenclsely ax

that we roarya




J4

fores of Senator Pepper's statement, and with due deference,

applieable %o all pleadinge, and then speelel provisions about
apecial faets that have to be pleaded. But we ave down to
that one point as to whether we want to state that you shall
llege the faste without evidence, or Just f@gﬁ% about faots.

V. Peppers 1 might say very briefly fer My, Horgmn's
infoymation that the thought behind the motion way that every
time you aver a faet you aver matter which 1s evidentials

That 48, 1% 48 an impossible diserimination to say that you

een state facts end you cennot state evidensce.

In the seeond place thers is no ?ﬁé.‘l mmsapéaigal |
a1stinotion betwoen the proposition of feots end law which you
can express in words of a rule, end if ?’*@ﬁsmé@s express 8 .
thought 4t has elvays sesusd to wo wise not to Lrys '

!
| this expression "each sverment of the pleadings should be

sot forth as simply, concisely end émﬁﬁy as the ciroum
stences permit" s aboub as oloss an approach as we cen make |
to a direction to a pleader end m guidance to the court, and
that we do mot get into trouble until we go on and tyy and
égmﬁ,fg more pavtioulerly what s implicit in that general
statement . |

Mpe Novgon. That 1s trues

Hrs Peppers That wasgy, I think, whet we wore discunesing
lest night when we adjourneds ,

¥es Domworths lMpre Chalvman, while I sppreciate the

1t seams to me that the situation now made oarries us back to
commpn lew pleadings That the progress made in the codes

is to state the fggﬁs}&gy eluply seying "averment” theve is very
muoh deubt @8 to whether you mesn the faots or & combinstion
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omon Jaw rule exacbtly-«« that the plesding should state the
facbse Teke fov sxample the case of loore Ve Hobbge In
| that case w giaiﬁ%if‘f alleged that the ééﬁ’fﬁ" dent
| noney,; and that was alls The court in that case, in holding
that that wes inpufficlent, sald 4% v@gs insufticlient at common
lawe That at conmon law you had to sbats the feets end so

on and so forthe 8o I do not believe you get swey from the
ommon law by using "facts"s I think Mr. Clark hae
stratod that the cediffiers thought they were golng

gots mes That s m& the field code said, snd in most. cases
pormitted common countss I do not think yeu would gﬁ%
anywhers %9 using the term "faste" mmgg into the Aiffisule:

know whether Senator Pepper's parapbrese w!
any aiffioulty. I do mot belleve it will got us inmte m,
more AAfficulby.

Bre Clarks T thi

this part of the code voform was
| rocognined ae a grent felluves I do mot believe thore is
 any doubt that the improvement of code plesding eame in by
reason of doing away with the form of sotion,; and the mmg
neral flexibility. This was an
lesding, and 1% Juat has
The wwﬁgmmﬁ gﬁ%ﬁ?&s%&g@% away

‘
B o
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thought that was one of the weak polnte of the equity rules.
iy only point theve is this, that I think we may be vathor in
doubt as o what tho lawyers may feel about thet; but there

is no queation as to vhat the scholers feel sbout it

The Chalrvmems Uy fooling % thise I appreciate all
the diffioultles with vrespeot to the matter and the ubtter
impossibility of melking en expression of this kind ehich g
acourate end whioh means what we think it means: I mevely
had & vague feeling back in my head thet this requivement to
plead "fasta" without amy mevre statement of the evidence;

. however unscientific 1t may e, does have a deterrent effect
" on the lawyemsand & sort of a moyal yestraint in thelw
- wondering eround and pleadi

rg with voluminous statementsy
if I may use the expression "mere evidense" vathor than

"wltimate' facts®s Thews is an effost 1 has on pleaders

under the oode system, snd I was wondering whether those who
med to that system, 4f they found all restraint
toments of ovidence obliterated, which had been repeated

in the equity miles and all that, 1t might have a wesult which
would be bads It 48 Just en indefinite feeling of that kind
vathor than any closely ressonsd avgwment about it which made
mo hesitete sbout it. But I mm willing o go along and see
whet the men who laow the subjeot best think sbout 1t, end if
there 1s a chance here to do semething that the scholars
wowld all agreo on ought to be done, lebt us try ite That is
the wey I feel about it

Mr, Olmeys May I ask the Reporber a quostion at thia

| point, Mpe Chatwmen. I notice he referved to the expression

of faots being used in the aaui%y raless  The equ sg rules
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party pleading relles for his c¢laln or dofense; as the cnse
mey be, bubt not the evidenss by vhich they ave o be proved,”
And theve are a great many £ine print referencses o Cssss

wadey that pule, end I do not see eny sases that indicate

that thers 1s any controversy as to what the “fasbs" weans.
Hes Poppers Ve Chalvmen; I confous theb sme of the

vensons 1 am inbevested in this question iz porhaps a littls

voemote from the

immediate question befors uwmy but I hate be
sy emphapis placed on whet I think gaa? an wnvenl

éuﬁmﬁ@ betwoen fpote and law; in view of the enormous

e $0 stvalghten %m% in equity
Jurlsdiction vespocting relief in places of mistaltss The
will-o-the-wligp that we have baen chasing foy yeers aboub
giving r&liai‘ 0 a nan wvho mads a misteke of feot and refusing
i% te a m sma has made & mistake of lew hap £2lled the books ‘
with smigmgg, and hae led, 1 thiak, to about as mueh
injustice as any line of equity desisions that I Ymow.

If we now, at this stage of bthe developument; indleste that ﬁé
are atill attempting to adheve to that distinetiom, altheugh
wo aye dodng it in & procedural ﬁmw’s_ié;i; it seemes to me
that we ave just dolaeyl g the bine when that will be frenkly

confusion that we ave tryli

nle, Senator Pepper, that youp
enbe of the pleadings

My« Denworth, Do you bh
suggestion in wegay

d %o the vequivem
would help eny in the solution of & queation or corvestion of
e migtalte, as between law and facts, I meen? '\:
Mrs Pop I think, elr; thet everything vk
to a selentific terminology in the law &s really a help to
fnking, snd that it simplifies procedure in the end,
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gtate facta. Anotheyr is that he muet not state lawse The
other is that he must nake any evidenve. I think 4f we would

merely subsbituie acts, siveumstenses and ccourprences in

place of "fasts" there would '

would melte Just as much trouble as we have ever had before.

relox the veauivements ou the pleader. Do nobt tell hiwm too

much.  fake é mors general divestion of what he shall say.

Senator Pepper's propo

el 18 @ velazation of the requirements
on what the pleader shall ssys

Thon what is the second thing? You have ot to msle a
stendard of mindwum requirement for the pleader, and that

ih—isﬁ ¢latn shoping himself entitled te relief and press for the
Emiiaf to @whm think he is entitled.

It sooms 50 me that we are on & hopeful path end that we
cen vote in the affirmative now as @ matter of choles that
we prefer te omit thess dengerous words, even though we have
become familier with them. The feot that we heve become
fomllfiar with them does not mesn that the younger gen
are all familier with thems We can leave these dangevous
requivements and yelax the demands on the pleadors ,

' bles I should like to expross one thought oone
serning a mabtor which the Nejor stated, which appesls to me,
snd that is vith respect 60 the reguivement about stabing
facts end not stabing evidence and not stating conclusions §£‘
law, Theve soem 50 me to be sertein ceses im which you can
sot out this thing in narretive form, just like a Feber
Rabbit story with old Nps., Reabbit at home in the hmbeh, and

ihat 1s the Pemedy? In my mind 4% 1o teoeford. Fipet

'vule does, because it says it shall be sufficfent if he states |

R R e e R
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tue thres 1ittle rabbits, Noxie, Flopsie and Cottontall Peter.
There are other situstions in which you Just cemnot do thab,
as Senatoy ?égw sald laet adght. You state mﬁ X and 3:7 {
ave married, or that § end 60 on ave the children. I belleve |
that thils phrasing of the Jenator's, stopping it there with E
the words "as tho civoumstences may permit’ 1s in the hands
of ocompebent judgss in the Pederal amﬁﬁ g@i@ o g%émiiaza
8 very desivable vresults I 1ike the flexibility of that.
I also agres absolutely with Vajor Tolusn thet if you put
there that is hard snd fast, in some instances

1% is essy to comply with 1t and in some instences 1t is
tmposatbles I belleve tais will works |
Dodges Mps Chaivmen, this disoussion indlcates te

wre must be very great éiti‘%#ﬁ&%iﬂ about pleadings 3 .
In other States, which we do not have at all in Massachusobbse |
Iﬁigmuﬁmﬁtmgsszmwmm@?&ﬁ& '
Nassachusetts to twn on any difficulty sbout pleadings.

Wo d0 not have any trouble about demurrers, motions bo strike
end those things, bYecause our directions to tiw pleader iﬁ
males are vory, very siighty .1 ce
1y with Major Tolman that it is o step forward to try to get

our ptatubes and zmuxﬁ ontim E

|0 that simplicity of pleading whivh we havas It is. the
ravest thinlk the the world for a long and invelved pleading &

be the subjeet of any litigation in Meseachmsotte. And I
reslly think that these rules, with their mimute divections
te the pleader injeot a great deel inte the pleading in the
Federal couvbs in my State which would be totally fevelgu to
our State prastice. |

e Mpe Dodge,. T this oot about
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Vassachugotbe. I think that they have an excellent system
in Massachusetbs, end I think 1t fs sidsd by very foness
and I vopeat thub~ew a very fow model forme in tho s@aﬂmﬁaa;
and those zga&ai fmg aome divestly out of s&gm and m?
ere fine.

The Chaimmens Ave you vemndy for the question?
A1 4n faver say aye. Opposed mos The ayes seem to have
its The ayes have 1%,

lirs Clavie Now Nes Chadmuen, I
favorite éi‘ mine in (%h |

The Chaivmen. 4 mabter of mgﬁm e

e Claries  Well I have been turming 1t arewnd and o

bring up & 1itbtle

thevofors 1¢ 1s o mabtbter of mbstances it 1 Biés.a mattoy

The Chairmen. Seoblon (g) dn line 76. |

s Glarkes I male two suggestionss  The fivet is the
one that I support most stréngly. The second s the
alternative. [he first s that both brackets be striokems |
Tho second 1s that 1f that 1s not done, then as an alternative =
he peraon

it be steted "except as againgt en infent oy an ins
not under gy

rdisnship or @&&Mﬁ?ﬁiﬁﬁ”
How going baolk to the matter of strildng: I think that
the protection here eocorded iﬁ unnegeanary. It might do
iy 46 zsm;i be srgusd, in the cage itself, but what |
ﬁm‘é&w me 48 the fear of the conssquences on the Judgments o
The thing is stated most broadly, and the ultimate limtts
ave not clear to ‘ how they sem be cleay

19y and I do hot ses
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azafm;, the infant is woll protested. Particularly with ouw
hoy proviesions i&i&@? Rule 81« 80 1 say 1t is not mé@é»
And what it meens on the Judgment 1s very doubtful to me,
Coming %o the capes under the o0ld equity practice, of

course you have u greet meny cuses which assert the power and

 the desive to proteet the infent. But when the case hee gone |
L to Judgment theve is a 148tle doubt as %o how Lar writs of § » |
'mﬁ@ e, It Lo cortainly clear that a writ of errer will

thing exoept frauds i€ the infent waa vobbed

iorney, for émgie; and 1t seems to be, ns I look

at the camses, the betbter yule %ﬁsh é&eg not cover ,;, bhing
but freud anyhows That is undey the old. mﬁy vule.

Now along comen this ﬁa%mam; end ss I say, Lts effect
PoRd nlimiteds It has bwoademed out |
feom the equity rule of 1918, which bas not been digoussed,
and the effoot of the aquity vule is not mt all elears We
anot tell what 1t wase That of couvns, as 1 88Yy géw back

pPOceAUTes 80 I say that the provision

ul oxtent im scope and is unnesessevy.

Now 1f this &8 to bo put in here, why in the world showld |
we oxtend 1t beyond the squity wule? The equity rule I 4 ¥ :
ralses doubt SﬁMkt - It geems to me that in any event it
should be linited to the equity rule, and my second altevnative

mworthe  Vhat is your suggestion

By, Clavks MWy fiz‘ss% suggestion is to atrike out ell ,
An brackets in 1ines 78, 70 and 80, That fay atter tho verd |
"demied” fn 1ine 78, o striis oub the vemainder, which eppears|




1 think you never o

14 1 heve to choose
ﬁwﬁww covbainlys I say thet i a person is wndey dig-
| wwwwn& and the court said the peraon mwm not have the

|the matter befors the courb: And certainly I em stvo

The Chalvwens I8 4% a quoastion whethey oy not the

mwwmmwﬂ,ﬁm have t6 be proved againet a mﬁ.mmﬁ
ability oven though he has his g
Mpe VMowgans That 1s the point I trled to raise under

ilan ﬁm HM@E%

thing that Dean Clark has esld has moved me abt alls
> ageinet an infant

1%, snd not

™ pleadings or a poprson suffering wnder any m,wmmﬁu.wwwm |

It should always be o mabter of proof, upproved by the Judge.
Hrs Clavke Suppose you get ity is the judgment a
mullsty? o

%m:. Horgens I do

L
not imow about that, but as I sald,
between the two I |

gould say it was &

capacity o ay

agalinst Wgu and not wmmmm by plendingse i wg our whols e
tondency 1s to got away from Judg Jeadin .
possibly can, and to makte that just en intvodustion teo get

opposed o any Judpmen

dleabiliby.

I do mot eare how he is repressnted.

Did I wadopstand you to sey that you were
prite mﬁaﬁwuﬁ
L mwm&mﬂ* i wwww m
gemoyally ave bads I ‘

snbe on wwmamwmmm_
m&m wmm
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306

|

| a8 o the speeial protestion afforde

bire 0
%; the minority or im%? is not known
attack 1s mede on the Judgment?

%&*g Morgen, 1 sannot helyp %has%o |

My Clarks It seems to me that you wonld make & gx@aﬁ
weny Fedewal Judgments then subject to question.

e, Novgans That may bes B

%'zm éaasm Whon an ;ﬁfmis for ewp&% a minor, is
represonted olthey LYy a gé?ﬁéﬁiai ppointed by
the aﬁuﬁ?‘é; 8 guardien ad zz.m, and the whole matter is wnder
the supervision of the @W; the cours' aimﬁ.a be garﬁm&gﬁy
eareful o soo that the iﬁ%ﬁ%a‘kﬁ of %he aﬁm are m&%&s@; |

ngon why en awag ample, in the .

engwor which is filed ¢m behalf of the gﬁm guardion o
thw gﬁ&?&&m ad 1iten should not be taken to be tm; mﬂs
the sourt has some veason to eupposs that the guerdien in dr
his duty or protecting the saké?&%
of hie warde he vhole matter is mevely e matter of protestion
to the ward. Now 4f a poveon is appointed to protect it
nd performs his duty end in the course of that finds that
soptain allogations in the em&aﬁaﬁ are &fa%; why should he
HOt admit 16 and be done with 1t, and why shouwld 1t mot be
talen as suffiolent?

lavi, ihst about tho case wia@m; as mﬁ.glzﬁ often
wntil later when

pdian oy one app

axs& i ass;i 880 NO Py g’g;s

that respect iz not doing

I sanmot agree with this view of Professor Movgen st all

& minor that goes oleawy

Of fant ave W ’@E? 14 hu
them?




1%

Mp, lovgans ‘hy showld not the court find 449
Vrs Glney. Bevause it simply imposes the burden of

trodueing evidenso and godng through a long, unnctessary
procedure whileh the whole objest of pleadings 1s to aveld.

¥p, veppers May I, My, Chalvmen, ssk Professor Horgan
through you whether he makes & dlstinction between the position
of an infant represented by a gwardien and a beneficlavy who |
16 an adult vho is vepresented on the vesord by a tyustes?

My, Horgens Yos I doe

liys Peppers Is theore a solid reason for it?

e Vovgane I do not lmow of that,|
but I would think there were swﬁaﬂﬂy sound peasons for that,
bisterieally and otherwises o
that very often bemeficisrtes of |
full nge are Just an apt as m infents te feel that the e
voprosentative has falled in his representation, and I &xﬁ
& to meke eny excoption to ade | |
mission by falluve to demy that it ought to eoxtend to all

ghore the party on the vecord who f1les the pleading
L & fiducdary, and I think that 1f you put 4t that way 4%
carpries the thing to the length eriticlsed by Judge Ol &ys

Mpe Olmeys Lot us consider this from the practicel
point of views As a practicel matter is there any occasion
veguive? lg any injustice apt to ’es done to mine:
the yule as Dean Clark would have 18? I think not.

Mre Poppers I thin

suppoes that 1f you wove ;0

 precantion which Wegs& Morgen m&&&é

'3 f”f 1oy

you would trust the guardiants o \
is true or not, or whether you ought to have
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| lawyer he will vesuest the guay

| pragtically none ab &%1;

The Cheiwmens If we make provision that admission cen
dden ab againet an infent, we may be giving
him suthopity that he does not have wder & Stabe gga%:m; |
M. iﬁﬁﬁgﬂﬁe - Yo might very well be doing that. o
The Chetrman, There s that point about it. |
lre Claries I tihink you noed to bear in mind also Fule

@ig Do you all have thet rule ’a@f@a your  Of sourse 1f
masssm we can doctor that ag e little bit nores

1 call attention particulariy te nﬁag 18 teo %’?5
| "A gunrdian ad litam she
od by the sourt for the purpose of m t:sr éai‘sawg
sball, togethwr with the next %Mé; ‘éé m‘b&a&% o maﬁ

11 be & g';;*s @'Egﬁﬁ ?@i‘éﬁﬁ aggaiﬂﬁm _

orders ag the court may weke for the protection of the gwsﬁﬁ
under dlsability." |

I might say In poassing that 1 dislike that word
ffggimsaigga I would wather use the words

"insune peraon’
9&* fan infgm*’

Ve Domworthe I think 4f the plaintiff has a competent |
dien not to make a@aiggim;r

Mes Mowgens OFf courss he will.
rthe  And he will insist on proving his oases
dlen 1s under b&é, i%

es Donwe

The Chalvmeyie The genersl guar

he a@%g and 1if he makes e misstatement he may be llable foy
it,; ut & guayd
%ﬁm Toftine I think thet is trues
iy ?&Ma My Chairmen, mey I msle ;ﬁaégé Olney &

dien nd Litem never is.

Inding gﬁ;ﬁg@ﬁs !ﬁ‘!ﬁw

{ga&sﬁism Judge Olney, he&a you aﬁﬁa&ﬁ@&é this quostion in n
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dlesbility by the final deoree which of coupse is something
| that we do mot want to impalrs

1f this exception in this ruld |
| waa out, and it almply was & vule that provided that overy- )
tiing should bo admitbed that was not denled, without move
| ado, would not the law talke cave of the we

rd and the pevson
| under dlsability, motwithstanding the rule? |

¥ Olneys  No, not nesessarily, by any manner of ———
Do you mean to say that they would consider that the law would

say that the admissions were veid and the judgment wes void?

lpe Tolmen. W11 you vepeat your questiont |
live Olmey. As 1 wndevetood ;yw% guestion it waess

sliuation occurs ﬁﬁ? should 4t not spply to express &

What would the law do with a Judgment ﬁxie&, we will say,
| _
| bad been ﬁ'mm on admissions in ﬁz@ yisﬁ,

wgs against an |
infant, agsinet & minep? I sny that it weﬁzﬁ be bing
less they could show in some wey that there had *&m fraud
or migtake which enboved into the mabter.

lirs Dodges Does this diseussion velate te express 1
aduissions o only %0 the implied admisedoms from failuve b0 | |
deny?

Vips Olnmeys The prineiple fs the same..

The Chalwman. Both, probably.

Hye Dodga. géxsg Clark, you ave veferring hewe only to
lmplied ndmissions from failuve to donye.
Hre Glarks Yoss,
ey Dodges If the puerdian expreasly admite, is theve
any queation about 44y

Uy, Clavke I should not Mmppose o« Bub if thiyg

3 TR G —

- I apol

¢ of & mutbey « moment » i1 LA




We sennot by these rules give a State appointed guary

whether sn admission is good when the State law Iimiim the
g@smu W have to besr that in minds

I Just offey the m&sﬁi&; baving in mind the provision
m fle 21 which vequives the court to supervise the mﬁ‘a}wﬁ
Suppose we made & rule that provided in substence end offest |
that admisalons made by a guerdlsn 1 within his authority and

1f mocepted by the court should binds In othey words we hold
| our hand on the question of what his suthority may be undey
the law thet appointed him, and then we check 1t fusther by
giving the court, as Kﬁ::.e 21 seems to ﬂ@g @ disoretlon to say
whether proof is z;i&q&im or noty éigeéf@ﬁ%éa to say that no |
Proof is requived on it, or Af he thinks that proof ought to
ght the puardian

aicens on it he onn ineist on it, a?m thou

| deas neot deo it,
the infant,
Mrs Clerke I have anothey siggesbion which fenatop
Popper pussed %ﬁ mey end I will pead 4. The Senatow
igests that in plave of the matter stricken out after bhe

l
| Bugze
|
%

z*i ght of the couwrt to requive proof when deaned by 4t o be
desivable, | |
e Cheirmens That covers psrt of wy mgggﬁimg
bub mot the one sbout authority. |
Me, Morgens I sgres with the Uhadrmens  What I am
|enxlous to have done wﬁ is to have 1% provided that ad-
mission éﬁ?ﬂ-f*“""k

more suthority then he has under State laws o cennot say <\,

zwwﬁ "denled” this language Ue subsbitubed: Tsubjest *Ea the
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The Chalmmen. iould that sult you, Mrs Norgan?

My, Vovgans Oh yes, that 1s gquite all pight with me.

The Chalrmen. hat 18 wrong #igh 16 4f wo 1imit 1%
cerefully o the muthority that the gusrdimn has to start with)
and then require the court's approval of the géﬁiﬁﬁ&%ﬁé ‘}
ihothey theve should be fallure to deny or affimmebive

admi splone Mes no differences You have the admisclonss
Mrs Clarks I will put scmobhing in Fule 2.  Thet is
the 1des.
iy, Morgens That is aly

ight wiﬁh nee

My. Clarks Ipn passing do sny a;f you shave my dialike
of the word "dlsmbility"t I should mﬁw throw it out
as "infant” or "insene person” and gy ;

| &E and 56 ons

Mps Donworthe  If he hes & guardian how do you cover
147 | |

lire Clorkts Yo cover 1t by the word "puavdien®.

Mipe Hovgen. That is in Rule 81.

My, Olneys How aboub a person confine
penitentinry. They are considered wdoey disability in some |

d in @

Statess ,
 Mr. Clarkts T do not think we would want to towsh him
unless he had a definite guardien, would we? I do mob Idke
that word "disabliity” very much because I &a not lnow how
far 1% g@#aﬁ

liys Dobles. You like to specifly the pevaons as
"ingene persona’ or "infanta" oy use some other ewpression?

Ny, Clarie, That'is what I wanted to do, yes.

Mpe Poppors Uy %m if this s done, which

sounds to me reasvnable, I ho

pe that we aveld the denger




' which might avise in connestion vith its If we disoerd
"dleabildty” end make cur physsge dependent on demeribing
the representative of the person in question, I hope we will
eorry that fay snough to remove disputes as to whether the
perticular fiduciary is contemplated by the rules For
instance in Pennsylvania we have the commibbes rathery then
the guavdlan. We have the commltbee in lunacys we have tho
ommittee of the confirmed slocholic snd habituel drunlard.
And there ave verlous situstions iike that which I bhink
HOPs inf%iiaimig gaﬁgﬁ éiﬁﬁ%%iiiﬁﬂa; but I think i is
portent that %hsy should ba @W@?ﬁt . |
- Moy Clarks In Eﬁagsamttg M ﬁ&%i the éﬁmﬁmﬁé@ |
of & Esaaags.a 8 guardiens

s And s@ zaa ia called in the ﬁﬁaﬁé of

Washington | -
lire Dobide Ve eall it committee’ in Virginis, not

Yose Doos that strike you as curious?

In & fow States they eall hin a sonsere
untor. | |

Mre Dobles  And in Virginia he is oall
*oomal theeh ” ‘ | | S

the Chaivwans  As I vnderstend 1t it is propossd b0

drop the langusge contained in the bracketed portion out of
pavagreph (g) of Bule 11, end them you could pub s clause

sented by & guardion or & guardlen ad 1item,
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By e e O

adnissions that he makes within the iimits of his authority,

and approved by the court,; will be scoepted. Now you have
10£% the case that 1s wnder dlsability and is not represented

| by 8 guardiens What do you do with that?

ire Donworths  As I undepstand it, peragraph (g) 1s to
stand now generally without any exoception?

The Chafivwein, That 1 righte

Mps Donworth, 5o is bhat not the end of pavagreph (g)® _ \&
I mean is thers any further question with refevence to pavas \
greph (g)¥ o o

Vp. Clark. Viould not thia be awn wey to cover 1t.
Bogin in Rule 21 something iike thiaes

"the court shall requive proof wwmuw cagos againat
infent and insane persons, excepting that the mmﬁmmmg of
gusrdians, committess'” and so on.

The Chelrmen. If approved by the soupt.

| Vwe Movgems Yoss I think that is & fine way to do
L%
The Cheirmane 1s there enything else you went to ralse
under Male 117 |
Mrs Olney. Yos. This matter of the cepacity to sue
I ﬁ%% requires a good deal of attentiom. I vead the

(1) 1% shell not Yo neccesery Lor o pleader to allege
the legal existonse or capacity of any party to sue or be su
Bub 4f the adverss party depives to relse en issve of such
mattor he must plead wms wwaw thereof affivmatively as pr
in paragreph (4) abovo, and when such sllegation is to the

I3 "
i
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316

| offect that he has not legal existente or cepaclty he must
| aleo ellege the proper party to bo sued, if amy and lnown to
| ndms  Vhen legel existence or capscity hus thus beem put in

issue, that party whose legel exisbence or aamigy ig in
1 have the A o m&
Now that i not &n meny oapes tyuee  The rule makes no

| Lasue shal

|
I
E
E
i

difference . between the defenpes of lack of legel exlstence

| end laek of capaeity. b sue or be g&éﬁ, or between the case
ﬁhm the legel existence or aagauiﬁg ] m of the pleintifye

ig mﬁmﬁ, and that where the 1&%&3 gx&sﬁm& or capaoity
to sue of the defendant is iﬁ%&.ﬁéa if %h& defendant, fop
oxomple, oy the ?ii&m%gﬁ' is & mmz gai?ss&s his existence .

| 'l em@% well be questioned, snd hip eagsﬁﬁi%y to sue is preswned; |
|and Af 1t 1s questioned the obher perty must prove that

not that capaodtys For oxample suppose that I teing sult
agalnet somebody, or sulb is byough
olafmed that I sm & minoy o

t in my nemo, end 1t 8

z }sii 2 o ﬁi”ﬁi&ﬁ%ﬁ @} m

| provably, not of sownd mind, end em sble for that veason to

bring the ssssiﬁk; the burden of showing that vests on the

defendants It does not rest on me.

Mes Yorgans There ave meny sagses to that effect,
but I the & iy, Clark was mob pu porting to state the law
trying to pub them all in a lumps I 4o not see eny

%é%ﬁé@%iﬁ;ﬁ t0 1%.

e, Olneys The language is heves "Uhen legal

whoss legel existence or capusity is in iseue shall hmve the
burden of proof." ‘ﬁi@% is vhat the dvefbeuen says.
Mre Movgans That is what o gnyse N % he ig

oxliptence or capasity has thus been put in ismg that pavty |
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ngdng o 1ot of laws . |
lip, Olneys If I am of sound mind and the other fellow

seys 1 em not, ho has got $0 come in snd show 1it. |

Mr, Movgans I do not objeot te thats |

Mpe Olmey. And Lf the plaintiff is nob e naburel pewson | |

| end the plaintirsts §a§§§$§? to m iz questioned, then the

should be on 4t to prove its capacity to sue. In

other words there is a difference between the twos Fop
sult and the
question is é-a&* as o Lta gsﬁg&@%y '?gés pue, then it is 2&
cuwibent; on 1% to prove its Gapacity to sus in that cases
Mye Movgems I tako 4t that Mre Clark thought that inm all
these cases the capucity Lo sue or be m& would be pesnliarly
within the knowleage of the pevson or assosistion involved, | |
iam& that he was melting a general mle, Of course the éazﬁﬁ‘
are verious, as Judge Olnmey ssid, but heve s a unifowvm rule
gaz?égasség end it doss not seom to me that 4% 1s a rule which

oxample 1f an mmﬁﬁeé apsociantion brings

plages any wndue burden upon the parbty.

Wre Clarke That 18 o correct statements I might say
thet this was an ondeavor te get away from something that,
the quostion, is usuelly one
of these things that Wajor Tolmen spesks of. You vely on
| pbjections generailys Onee in a vwhile they may be
voul, bub generally nob. Seme States po s0 far as to provide

as I roud the cases and study

%ﬁaﬁ% you must allege and prove corporate capacity always.
what a fool thing that 1s, to encumber youwr case with that
hing of that lind.
ng that you

when you ave suing 7 |
I thought 1t would eliminate one of the weey

That 48 trus im New Yorks And veally, as a practical matber, |
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E have for dolay,; and ag lps Hoygsm says, ig mey not be esgential
&0 the rule, that is the rule would be aomevhat helpful withe |
out 4t, but the burden of proof is put on the persen who lnowss
it may eavse the plaintiff a 1ittle éifﬁeﬁzﬁs?; particulerly
'in tho ease of a forelen corporation to decide whethor all the
41" have been dotbed and the *’ﬁ‘s*’ erospeds

The Chalvmen, The Judge’s point iu more nas than
thats e thinks that when there is an artificlal person
1% ought ©0 have the tuvden of proving its own entity and

‘capacity. Dut when you are dealing with a naturel pevson
the presumption 1s that he is of agémé dano, Q
Mrs Movgens That would be the géagtaggﬁi&f ' The
pden of going forward would cerbainly be on the defendants
Mre Olneys My veal objestion is thiss I thi
%&i% is all »ight myselfs It is not necessary

to allege
éw&»&y to suwe 50 1 am inclined to think the whole mﬁéﬁ
might Just as well Yo emitted, end that would leave 1t within
the general rules of plesdings which ave snfﬁﬁz&%; :

But we ought not to touch this matter of burdem of proof,
ﬁ%&ﬁsﬁ that is o matter thet depends upon the particular
sumsbances of the case, end it varies with the charatter

b not b0 try to lay down a yule in
connection with i%. It is something that omuses no Afficulby
in actual practise. It 1s solved by the court in connsetion
with the Wi@ﬁiﬁ? cage Juast in accordanse with the good

common sense of the particular situations If 1t isa naturel
porson they et on m w&wﬁﬁa of mﬁy and sgﬁgé&g;,

of the cage. & ough
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|the lesue and plemd 4te Now witheus any, congent about burden

(stop with this, or loave 1t out enbtively:

the gga@ﬁﬁ; and 1te right to bring the sult or its ospacity
to bring sult Lo questioned, they maturally turn around snd

say t¢ the pladntlff wnd
authority to sus.” In other words we should mot heve endeavor
1%%:’: lay down vules as to the bux 1

wen "Well, you are

orpovated assoclations Now you prove your

pmanis  Would not the seme situation exist 4if
mage "ihen legal existence op aéﬁei@y
hag been put in lssue, that perty whose legal existence oy
cepacity 1s in issue shell have the bunden of proof, for this

you sbruck out the lengusge

roasonis  Your prior rule coupels the adverse party to ralse
of proof, the nesespary infevense may bd that the one who has
to allege the thing is the one who has to prove 1t 8¢ you
have got the burden on the one who relses the point in all

cagos. Lo that what yow want to do?
Mpe Olneys I am inclined to think this rule should

i shall not %ﬁ neceggary for o pleader to allege the 7
logad eﬂsﬁm or capacity of any pavrty %0 sue or be sued." |
Lot 1t go at Shat,

Mre Clarks I do not have any finel views on that partie
cular subject. Undor the coxmon luw the nmatural peroon

bad to set up hie capaedty. He did it by ples in sbatement,
and b had to risk the declsion theve,

Mipe Horgans Of course L€ 4% 4ld not have to be aiieg&é
it could not be raised under goneral demisl, could 17

My Clepke Mo | o

Mr, Dobles Theve ave n good meny cases to that effecty




e

| thove 18 & certain amount of Litigation witleh has come wp

eitdzen. You have to sey that 1t is & corporation do

that o general mﬁwmw
Mrs Olarks But the vemson fop putting 1% in is that

68 not Mﬁwm it.

over 1t, The guestion is not elear. /nd furthermove, the

you do net have te do 1t bub the lawpers do 1%, If the

pladntif? 4 a corpovetion snd the mmm%ﬁmw is sleo, you
ess paragraph
and one ag wa defendantss

&

then have btwo v

8y One a8 to plaintifrs

v O : i you say on wmwmmwwmww povraon uﬁ
carbainly ought 40 be requirved to mwm.mw the character of wwww
artificial person. ‘

You wm«@ o do that nwwg m%ﬁmﬁ and in
e swnons, which g elld pnyone needs I thi Jir

the Jokhn uﬁmu Gompeny, a corpovation”. |

Hys Olneys 5o long as the supacibty 4n which the pavty
iz sued sppears, it is all right.

Mr. Dobles In diverse oitisenship onses yow have o
have sorporate capaoity shown.s ,, |

bige Glurlte wg is Wa ﬂﬂmmwwﬁ about thats

Hys Dobles ‘The Supreme court is very striect about that.
They will not stand for the allegation ugmw that bhe 1a a

Wire Poppers I am trying tot hink how this question

lawgers sevtainly ave in doubts In my own State, for exemple,




t0 & defendent,; s 1t, to challenge wmﬁﬁmm@%«. the ﬁmmamw
sapacity of & pleintifes

Wpe Dobles It certudnly 1w in some Statess

lire Poppors I am glad o lmow thabs

Me. Doble, O w._umW in some States 1t dss

lys Olnoys , m,mmw Senator Pepper, that is @.ﬂ?

e, Po _w_.. I have often had the opinion that the one

who was wmwu%mm milt ageinst my client was mon com
but 1 did not kmow that my clisnt could reise that Lssve.

The Chaimmens If the plaintiff is insene the judgment
does mot bind the defendant, end the defendant is entitled to

s Olneys  BDomator B

|a man who % a Jwnatic, end the guardl
| ana ue hes authority wider the code to maint
provect the estate of nis weyds  Under those eircunsbances
| ¢ neme of a wﬁmﬁ& ww some atborney
iden at ellp why, the mwg

ain, st least to

adainiatrator,
Hrs. Clarks  Why showld

own pecords, end e can pr




» i - %he sugpestion of Judge Olney could be

mote=e I do KOt know whether this is desirable or notee by
aldug Lines 89 to ai, ‘the language in whi

"inon legal existense or capacity has thus been put in
‘ that party whose legel ,ﬁxiﬁﬁaéﬁ op is‘ag;é;e# is in
iseue shall have the ol pro ' |

ind you could add seuething 1ike this 6o that langusges
& preswsption of law mey impose such

awdon on the adverse party.'

Esm mmﬂ hy do we eay enything heve sbout burden
of proof? ‘hy not leave 1t to the gaa;?si principles of the
Yaws Ly

iassue,

"exeept in cases where

is T do not object t¢ that sxoept I vaised
the point that i you vequive the adverse party to meke the
eilegation in his pleading i there not en inforense that m :
!1&%3 to prove what he al |
| ; )

ewanns T wndevstand the point to be that 1f you |
say nothing about it that at lesst in a number of States a
wation and the plaintiff in the |

|
§

and offer a certified copy of the charter in evidences
Om the other hand if the lawyer's olient were a defendant

he would have to meke simllar proof, that is 42 the defendant
atione That is the rule in some Statess It

jﬁi"ﬁ 2 oorpos

used to be the yule in owr State. Ve changed it however Ey
statute. If this provision were talen out you would have to
do what the loval practice pre
what the State practic

yviously required you to do or
mired you to dos At least it
you would heve t0 do or nov do,
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 here that we o

3 ' ne the avgument In favor of 'pﬁ%ﬁﬁg this in 1s %o a&?ig&‘

at the desired unifermity of rule we ave hopeful of veaching
if we cans Thewefore I would suggest 1t 1o desivable o
leave 1% in,; end that, with respesct to the case that Judge
Olney puts, while thoveughly proper to meke, is quite wne
likely to happen, and 1t will not meke much tyouble,

“ ik ]
Proctically theve is hardly anything that we can provide |

that you cannmot think of some slituation arising in conmestion |

with, even thoug

h 4t had not been foveseen, or even if we do
think of 1% the situation is going to develop where the rule
es fremed 1s not going to worlts If we dlscarded the rules
on that possivility T em afyaid we would out don

;
S

aght to put in.
The Chaivmen. If you strike out thet provision about
burdont of proof it would probably mesn thut the issue was not

there ynleas 1%t was spoclally reised. Then that would leave

it to the court to sey vhother wunder the particular clyowme
stantes the fects aro within the nowledge of one perby and

pugden fa. I8 that the vesult of striling that out?
: There is a provision heve, as I wdepstand

ity Tor general dendale You cen come in snd say "I generally |

the silegation”. e uged to be peruitted to do that,
ght we mndo a great advense in my State when we

gtopped that practise: You cemnot do that any mores You
have pgobt %o take emeh parvagraph snd snswer it.
The Chalrmens I wae only talldng about the burden

of proofs If we leave the vest in heo would not have to

n o good desl

the burden is on him, end so on, and leave it open es to wheve|

prove 4t uwnlese 1% wan sm&aﬁy velsed.

J—— MM“-.-.—-M\!\




| e dep

Wx 1 wap addyesping mysell to what would
haggea if we %@@iﬁ it out in the consideration of the pere
1 deniel. If we took out this clause
about burden of prool eould ésm defendant agein put in a
general denial? |

| Bp, Morgen, He can not put in a general

wisslon of o geneve

denial. He
will have to g&m it specially, as provided in lines 86 to
89y 7 | | |

| "Out 4f the adverse party desives to valee an lssus of
such matter he must plesd the lack theveof affimabively as

waph (4) shove, and 's»-’% pach sllegation 3«3
to the ai’fs&g that he has not 1@@1 égis&eﬁss or gw%g

Then the court J
giﬁﬁ the plaintiff would have to prove &E or the defendant,
. lpe Lomeanne This s & lindtation on gmaai deninl,

B %&éﬁgﬁﬁ» You, quite aos
: 4 mm&in%w&a’s,wm&ew
notden rather to strlke out the last sentense begs andng

; is; iihﬁﬁ @% % Ei?
Y OLnoys %asii 1 make the motion to strike out that

%&@ 1 ﬁm %iz@ s&@%&% v
The ﬁhaim; Ea ﬁm my fn?%hei‘ éiﬁéﬁﬁ&%% of
motion %ﬁ gﬁ:ﬂk@% zf ﬁé‘& i wi:il m m @ﬁ@ﬁwﬁ

mid have to determine whether or not on that

SRR e T e T T T G S T Sl ke e B et e




an

sag

I vote to keep 1%t ine
My, Dobles 1 also vote to keep 1% in |
The Chairman. Let us put the question and vote by &
show of hands. AL1l in Pavor of striking out that last
ph raise their hande..
Mr, Yovgens Do you mean the last sentencs only?
The Cheivemns Yes. The sentence 1ss  "Vhen logsl

gentence in the pavagre

| existence or capucity has not been put in Lssue, that mﬁy

whose legal sxistence or capacity is in lesue shall have the
rden of proof”. 4
Those in favor of the motien reise thelr hends.

There sve six whe voted im favor of strildng out the sententss

Those ageinst the motion yaise théir handg, There ave

‘aleo six agalnst striling the sentence.

i vobe for stvikin it outs

Mips Mowgeme That mskes it wmetessary for me to objest |
to turden of proof, becsuse I was golng to 4o that.

Wrs Donwowthe I want %o ask Dean Cluvk in reference to
tine 86, the languege which begins "or capacity he st 0380 _
1y t0 bo sued, 1f any end lmown b0 bime" |
"party” was 1% intentional to leave ow the E

allege the proper pap
After the word

pxpronsion "to e or"?

Up. Clarke Yesy I think I em not very stvong about
thats I think thet oame up in our dlscussion last nights
The ides was that the defendent did not need to say snye
ntiee, But he balked about himselfs

hing sbout the pla

That was the ddeas I am not inslsting sbout it. As iigay;

thought that we cught mot
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commonn law rule that the plea in ababtement must glve the

| plaintiff & better wrlts

Nigs Clarlze Yose

The Chaiymens I8 theve snything else mow in Rule 11
88 to substange? |
. Dodge, Yess I should iike to %m ﬁwﬁ the words
prathfully and” be stricken out in line 65. .

Mp. Clarks I do not think I abjeot to that, You
undevstend that what I sm after is not 5o mmeh the amwwmﬁumﬁ |
a8 t0 get eway from the negative. I mmw“mw effeot by R

T | wwg it souwnds rather naive.
The Cheimmans Is theve a second to the motion?
Ve, Otieys I second the motion.
(The question being put, the motion wes carrded.)
~ Up, Poppers I vobed no besause that vefers to the old

plonding 4e not slwply &

backward and forward, bub that you ave wwmwﬁmmﬁm for svach
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521

Bud flig
1048am
o/2ys6

Mr, Peppere Thab is time with respect to prayers for
vietory,

the 48 there any procedent for this, I

W ﬁﬁims s Sf&ﬁaﬁéﬁ‘ Pappey aa%.ﬁg that was eleavly
the common law yules You will find a wh
Stephen on Pleading devoted to that. flo has a 1ist of
maxims of pleadings, and this ie one. As to the othevs,
the chief thing that I em after is tho doing avey with
prohibitions sgainst alternative or mamsim pleadings,
-m of sexs&issw; end a¢ one  As to az,i %h%&a things theré
are vules and rules going eithey ways ° Far exemple inm New
York they have the boautiful situation--~ for the moment I
forget which way 4% goese-« but I think thet allogaticms in
she complaint must be consistent end in the snswer they need
not be, or perhaps it iz the other way avound.

ple seotion in




§

|

|

| BEitute & separate pavagvephs It should be

;msh Mre Dodge ﬁaaﬁ 4% 18 pretty nalve %ﬁ put in "ﬁwﬁhfany%

oyl z
ny sonslatent dofensen

T guess 4t 4s the other way o m

g&sés in the answor you can Join aﬁ
as you haves Thoat i1 what you have in NMinnesobta, ol any Yatges
eonslotent defensun <« but they do not Imow wnt "oonslstent"
moans; aobuallye |
© he Chaimmam. Those words "truthfully and” have boes

stricken out by majority vetes I hink the wesl question
somes up wider Rule 12, and that 1s whother we shall abelish .
QS.B. vorification s I do not think theve is muok use we 1 agres|

zi‘ you ave going 4o have verifloation, ymz do not need to say
1% heros I8 thove nybhing else? N |

Mre Olueye I have quite & numbes of

s Olneys Home of them are. I might oall atbention
to them as I yun ad ongy quicklys
I (b) the statement 15 made thab ee

"Al1l allesations of olaim and defense shall be mede by
moans of a sevies of numbersd perographs,; oach of whish
shall conkain 4 single staboment,”

4 moon %&aﬂé} avory a&n&m& would have to donw

"a gingle stabow
monh® or Yeingle Caoter” or seb of rolated feobe"s That 1
& more matter of | _ |

In the third sentence of (b}, the statement
gulbable & 4o o defense,

18 nod
pavate defenses are nob o

stated by sountee |
 iee Glarits T think you ave rights Ve should pub in
"a gepavate count o defwmse"s




wage 18 pub,
 traverse or dentals That 18 not necessary, The only oase

Mrs Olneys It would also; as this leng

include sepavato statoments of separate defenses by

vhovo the defonsos should be sbtated sepavetely 1s in comnsotion
with affirmative dofonaes, |
Mrs Olavke 1 think you ave wight sboub thats OGoodness
mows, T 4ia mﬁs wank to sall for move separations I was
frying to give Leas change to £ight over i%. T think

to be taken out end pub in @

probably the defense matbor ought

oparats senbtencss
Mee Olneys X am Just enlling abtention 6o theme things

A ¢

as I go alongs }
iﬁ one thing thas 1s wiaa§§§ ég gm anoe :
{d)s It 10 provided that denlal may bo made for want of
wihedges I that
fapthor than that, 1t 18 golng e pormit s defendant o elaim
that he has nob knowledge in a great many instences whove he
}zﬁm yerfeotly woll what the facts are.
The Chalvmene Vhat you want 12 “mowledps or information
form & beldef"s -

T do, indoods

y Chalrvmane That 18 a stook ploases
vents ovasive statementias

wpresalon 48 used, and 1f 1% goes ne

asmak @414 not meot with Mye @?Eark*}g approvals I am nok
é.i%ﬂ?ﬁ&%%&%ﬁ upen 26, but T do think 1t would help 47 wo pub




 denled, and vhore en allesetion is mede with a qualiffeation, |
the truth of some of whish the pleader desives to am&%@sﬁﬁw

That ought §6 be "with qualificablons” we

"ehe truth of sowe of vhich the plender desives o
provert, 1t shell not beo sufflcient bo deny the aliesation
oy ag elleged, but so muoh of 14 as is true
rial ehall be sbubed and only the remainder shall be
dentod,” o
| Tt ts prastloslly the wale they have in Ogmneoticut, end|
T mmat say 1 think 4% 1g valusble i what you want to do 18 to
pebyoad denlals, becauss X §zg$ﬁ; our practice in |

A
Hinnesota was to put in a general denfel 1f there was some
adjestive or adverh in the onse that was not strictly bvue
a8 sbateds

s Lemanne  Would thia be another limitation on the
#ipht of goneral dental?
| 3%?; Moreene Yony

‘ In othey 3; the provision now wade fer
goneral denisl would have %o be donstrued by the profossion
o moon Phat 1% wan oquivaliont to s é&i&% of onch sepayrate
allegation? '
Ve Movgers Yess
omenns o that the general wderstending of a
general denial in the profession?
Hes Uopgane  Uhab 1% voally does 18 bo put the plainbifs

would ok Reasve to pub aza & general denial as

I

&@av#; to deny 46 1f 4% was nob n thoug
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| was #0s Porhaps T am wrong aboub 4%, tubk I think the pros
| fossion will tolte soms eduoation sbout that phrage 17 we
| val denial as 18 18 now dn,

e Uhalrmans Have you any iggestilondy Mre Olewle?
Mire Udarits ooy The veasen we 434 not Jump at 1, so
to apw, was morely that 1t 18 & mbtor of tante, and we a4

not think there was mush sdded there. Thers ape a good wany
| words added,

| ? Conivmane T $hink mysele 2% 1g protiy tmportent 45
you have no% @Q’%ﬁ’ﬁé 16e ”

live Glarke I thought we hads |
Wre Movgatte ALY you sey 16 "mst Fa drly moot the
fubstance of the ol lessblon denled,” %ﬁe 18 a1l you say,
It doos not seem 4o mo that thab does 18s T coudd put in @
nial ws:%k ] gﬁ%ﬁ%ﬁ&? slsar sonsoiense uder this

The ﬁm&mg I %ﬁ@m weg an allegation of f’ﬁﬁ% in
Bl ﬁi‘iﬁ,&ﬁ Fou know was not se¥

¢ Then you get inte negative pregnants
| vory . Q@x@w&&; T think the greatest deterrent apain

boan Waﬁ@ in ?@ﬂ? deninles For instense, 1f the ﬁiﬁ%’&ﬁﬁﬁ
| spbain éag 8 man oume to %%& olty of New E’a&k
#iding on a whike ﬁﬁ?&ﬁg and ag & m%m of Pact you zﬁzﬁw §§:§
hoyee wag iazggkg m&%ﬁy might ﬁay; b 4 &w that ﬁﬁéﬁé 523.‘,,1:':;?'
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e done %wwwwwww‘ Howy aa a mtbey @w mmw_wu i€ you g
R ammﬁwwmw dendal® I de nok believe you ﬂwﬁﬁ

have ehanged 1% a4 wmwg As & nattey of mmmww In our fivet

drallt wo 414 nob pus wwﬁ e We pub in amawwmw of each an

mmwiﬁm.m%w« That ww & hopes
?m_mwu saths ﬁﬁmm be wmwmwﬁx
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machs X think Sunderland's stuffy calling for admissions == |
e mwﬁwa That helps a good deals You swe vight abeut
The “hairmeans X %ﬁ&
Rule 117 | |
lire Olneys I do not know whether bhis 18 o matber of
substanoe or nots I think perhaps 16 L2 in & way.
In (d), on page 2, 1t 1s provided that eny defense
wihioh will take the othwr party by

tively pleadeds I do not think that 1s the Bost of mwwwmﬁx
bive defensess ALY affivmetive m%ﬁﬁw should bYe affirmue
tively pleoasded in the answey, and the wmmw of an affivmative

of the allesations of the vomplainbs mm it doon nok, o
thonld be affirmbively ploadeds The olement of suvy
thinlt poally hes nothing to do with 1t

mﬁw@wf In no® bhat vhat would svu

general issue, laok of p
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Mrs Odneys I Tave wrestied with 1%, and I lmow what he
rale 48, ond we have the wule ond in Gelifornia, for exampls
the perfectly absurd pule «

lire Dobles o Lo sure.
Ure Hopgans In alment _ y P8

| #pocially pleadeds ‘They took it fvem the ﬁ%}fﬁ;_ r Rul
| you want bo wmow whore they gob 4%, in %&mﬁ&

Hre Movgens

ohange 1% in Minneseta after they |
had slipped 1% evey on §§§§§ but he could not do Lty

genayal 3 gonersl prinoiple
18 that 4f & mbbor 18 not vovered, 1f a defense does not oome |
, ' smial of the allegations of the comw |
pladnk, 1t should be affirmatively pleaded and set agaa ’
is the ﬁ@f@a@g




Mpe Olneys, 1 am not objecbing bo the enumeratie
1 am objeoting to the prinsiple whish 1s lald downe

Hee Olavks 1t 18 bDeonuss of the hopeless movams of the
ggwsmﬁ situabion that the rule s suggested at alle It comes
1y Commootiout and Now York, and this 18 the

How Yorlt forme

7 am not partioularly telen with surped
 gertainlywent §o get away from the wule Judge Olney
becsuse 1t 18 so hopeless. It 1s perfectly mesningless, and

The real glet of this rule, of course, is the emmerat:

ooupt an apply in dases not eoveved ~- muswapbion of wiek,

| 1% hes caused morda Bro

The other things ave to state g genorel Lformula

hory negligence, end all ﬁhﬁﬁﬁ thingse
and How York you d6 not nesd to allege anytht

o lgencey bub the burden iz on the plainbiff,
besavae it 18 conslidored a quostion of proxime

ng aboul gone

Lying that same general test, you have Yo

alloge 1t apeolally, or in some places you sen preve it under

general denlnl, obes

Mre Olneys I you want to W those special onson,
811 vighte I have ne objeation to thelr emumwrationy tmt
insiple whioh sovers the mabbter is soncerned,
1t 18 not a mbber of surpriee ab alls It 18 & matter of
whother op nok 18 1 eovered by s denial of the allogations
of the compiaints |

Mes Clavke It 48 beoause L Bhink that prinsiple is no |
poloss Liluston, that T went to do something|

e That 1 not & prineiple. It 1s just &

#o far as the p

te take that o




hopeless sob of wowds, It mislonds wove then 18 guides,

| suohs T Shink the resl benefit of surprice 18 that 18 tries
| %o got away fvom the wule you have stateds

| wos used in the Hilavy Rules and I suppose in
| abtompt to restate it wince, Is not that Pight, Mee Sunderlandf

o ralge up &

| b lomongtrate logleal dia leotiaae I think the prineiple

| podnk 18 that we wanb to dvaw the plesdings in such & way as

| sonfession and wmwﬁw%mw Por ax

Ag I say, I am not very insistent on swprise as

Hre Howgame You bave the latber pavé of 1% there e

wwwmﬂ vales lasues of fast nob wwwmg out of the m@?
geding wwﬁwﬁﬁmm%

Whioh 18 the part mu fthe wule &%aw the Judge 4a inglabe

ing upon, the wﬁw@_wﬂ  This matter of talting by surpriss

s Olneys I you adopt this p

new to the law and new Bo the 1

Hya mﬁm@ﬁﬁﬁ This sews yule is used in Wi
i8 the rule in Ililinols. 1t veoms €0 me 1t i8 o sound
prinoiples Pleadings sve veally to give information, and nod

@ defense of confession and avolda

o give the infowvmation to the other party. It seeme to me

' the prineiple upon which this ought to go,

Hre OInOYe %_wwm lire Sunderisnd, 1f you should take
this rule as worded hevre, foy ﬁﬁawmw and soné men came in
vith & defense which was shsolutely affirmative in charaster e
omple «» ond the plaintafe |
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objosted o 18, and he sald, "Well, you are not taken by
puppelsed you knew «il along thab %%éa was owr defense™, he
ould b2y to aveld the necesaity of pleading 1%, yet 1t ahould
bo plesded in the vory natuve of thingss |

L Howgan, ould pot him under the second albownse
tive thenj would you not, Judge? »e

"ok, 4if not so pleadedy would be likely to bake the
advorse povdy by surprise gr would vaise fasves of fact nok
ardeing out of the preseding plesdingss” |

Mrs YIneys The point I am making, Mve Nevgen, is theb
the suprprise 1o not the determinating fastow,

M %ﬁwgm; It 16 new mabbers |

Mrs Otneye AMnd 16 18 vow m%ﬁe?t

Nre Dobles Xa it not new mabher %gaﬁ surpyises?

ire Dodpes  Nob nesessarilye
on & dovie night, end thinks he vevognizes the defendant, and
sues the » Who was not sven theres The myMi
the general deniels Ue knows the plaindiff will be very mueh
surprised when he cen prove thnt he was not there ab alle
Doos he have %o plead smﬁsifé aftivmmtively there?

Mrs Mopsame Moy I do ﬁ»@‘k ik 80«
by sny mobion? ;

Mre Peppers  To Wwing thw mabber before the committes; §
1 move tha® the languoge Sn 1ineé L1 end following lines be
gmended so thnt 1% will veady

711 mabbers which show the right of astion not te be
mainbainable whioh, 4f not so pleaded, m&é ralseo lapuen of
a0t not avising azii{ @? %2%3 gmﬁﬁag plondingee"”

s+ Do you wanb Yo orysbalize your poeltions
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| attomney to Shnt effests

ones In some Btates, as you of Goupse know, in cennestion

with a ples of nod guilty in a sriminal onse, vhore you intend

to prove an alibi, you have to serve notlee on the som

T think whet Mre Dodge sald in hie ¢ xample ia veyy
| Joplondy but I think 1 wo Yeep the words in thore with %33&3

pumevabtion, ﬁz@? will have & good effect, endl ab loast ﬁ%&
pinimize the evile a3l doubbiul sasen, T think the gé@:é

'g

mectiouts

Yws Mowgane Ho does thet 1n Gen
|
fhat 1a the way 16 sobusily workss

MreDobios: Tuat 1a what I tell my studenbas

e Morgeme That is the way 1t works in Conmneobio
4 they ave Jikely to stick the burden of

thon, 1€ you do that

gpoof on yous - X you plead affir
| 4o plend, they put the urden of porsussion on yous

Mee Okarke - Youj tub that is only a temporary
ie © I hope 86+ Iixz%%aaéamgmg the Qiﬁgﬁ sald

e moand 416s WILE you @tate 4% spein?
live Poppere - The motion 18 to wiend Mnes L1 snd subsgs

 ponds

gquend 1ines 8o thet the yule would
%11 mabters which show the ¥t %S’ nob iﬁ ﬁaﬁ o e

D ﬁ@ﬁiﬁ iﬁ

’i pleader pleads 1% gfﬂ%mﬁﬁwgfmi@h I think he m@gg to éag

| e Sudeviand, Tn sase of doubt, you set up the matters

jing ovvars 16w as only giving them a chanoes | |

bively what you do not have | B




faot not ardaing oub of the preseding ploadings.” -
The Ohaivman. Jow cem they valse lsoues of Pact ﬁw&w
sre not pleaded, which, if pleaded, would vaise lssues of
Paot? I do nob wnderstand 4 don
lire Poppews Ag 16 48 now, the langy
a1l matters which show the »ight of asbion not to be
modntainsble which, 3£ not so pleaded, wuld be 1ikely to
Yolte the sdverse party by 8
Paot" on |
. Anothey wey %wﬁwmm@%ﬁw% @%f%@w«.ﬁ
sbpie ouls
Ywould be 1ikely Yo tulte the ma@mﬁ&m party by a
or', _ ﬂ
The Chairmens I8 there a sesond b0 that motion?
re Tolmane I second it |

wprise sr wonld ralse issves of

b i wMWW%@ .

(The Ohalyman Shew oalled for the negative votes,
we B W: I am vobing "no" Por the %ﬁﬂ&u 1w

Lonu T vote "ayed" I do not think amendme:
would help ues  If the thing 18 a matber of mﬁwmmmmm the

: -~ Uhat bothers me is whethey all of these, |
| with posstbly some very slight exoepbions, ave nob affimabive |
\ mabters that requive o be pleaded mmyways |

ey Hopgune Youd bub they ave §
hinks ’




Agm and gaﬁs?&&ﬁaﬁ; aybidvation and
awapd ew aﬁws ong of thede is ﬁzmﬁﬂ‘ Asaumpbion of

| #tele «» of course thave ave twe ltinds of asswipblons of risks |
Some 4o have 60 be affimmatively pleaded, and sone do noty bub |
they give ¥ise %o no tyoubles

Gontributory nesligences Mot Gourts hold that thab ie
an affivmtive defenses Dischavge |

sonsdd %mﬁim 404
bies Laok of %ﬁﬁﬁiﬁﬁzﬂsﬁﬁ% ﬁgy be proved, bub
| m&s@ gonowral donial fallure of gaw&é&mﬁign may not Lo
it sooms bo me 16 ézs objeotionable to
plony
booause the owamples would take care of themselvesp tmb I do
3 ping o ﬁﬁwﬁ&ﬁ; a8 MWy. Dodge seys,
%&ﬁs nobify the ﬁa&aﬁ&i’f of the denisk of fact that 18 goling
| 4o deffont s anso,

Mre OlMOys WLLL you vepesht thet Llast atatement?

L2 Donworths T seyy I do nob like to vequive n
defondent to pul in his g&aaéing movely o denlal of faot whish
Wil defent the plaintiff's ease, purely as a dentel, as in
| the came instanced by Mr. Dodge -» the dark night, ete, If
the pladnbify sues the wrong mam, he corbainly is in hawd
Jugks bub T do nob thixk you have to tell the plaintirets

ey eniws, and 2& suing you Por damazepme
T do not $hink you need tell him in advance of the & vial b
you have ben witnesses %ﬁﬁ%‘ﬁ?& thet youwere somewhers else
ab that Yo, " | |

uge the gonoval oxpression and then glve those oxaw
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That 18 Just the points |
ok Do you not thinky ordinarily, ho would go

- arouwnd md say, "It 48 porfectly foolish to bring this %tii‘ﬁ& |
[ 1 %&*@% ten withesues who will preve', &5 se@ag mon deid, when
he was ﬁﬁ%g@é with m@g that he 1
s#lngling %o %.%g and gnid he was going o prov

iomanns % think that 18 & quite unves]
Pruments %eﬁ Yed mo to vote %@ robain this Janguag |

aygunent made ’Ei}’ Mies Dodges I ﬂ"iﬁk 5{3 fu %1&;?5@ fap-fotehod;
and 42 I had such a oase whare Twas ﬁ@%m there, was nol |

would put in my snewer not mevrely g denisl, but say I was nod

oven in Yown, and I never heavd of this plainbiff, and never
know him; betause I do not want o fight the case Just to get
that felliaw ad & paytioular disadventase.

Hiwe Nowgens They then will move to styike that oub aw

guite, autonobile suits, end thingas 1ike theb, I I kmew
tha t my elient was being sued

by & professionsl negligence
the
9y and wan able to prove 1%, 19 never would ecour Yo =8

lawyer, and I imew that my olient was 300 milos away fvom

 plge
to tell him in advemce of the triak.

The Chalvmens Mo might chanse the dabe of Hhe allesed
siocident, ,

Hye Foppers Ho might oh the date of the ﬁiégﬂé
acoldent, or he would have & bail of witnesses theve ss Long ae|




a8 glving adves

| that those 1ines might go oute

the Best Side of Mow Yowk,s

o Domworth. Hy thought, on the wholé, 18 =« I do not
remomibey how T voted (laughter) = that what iz an affivmative
éﬁeﬁw; now mm; i& gﬁﬁﬁg well mown, and that se fay
106 imfmﬁ:%m of vhat you are going %o do
under @ denisl 48 eoncevned, 4% 4s not nesessary, end thevefore

Mrs Olaskts I should bo very much dlstpessed, besause I
mist disagheos 16 1s not woll known, and 1% 48 one of #he mosh
Prutbful sonroes of dlspube thab theve sves I felt that
this was one of Yhe necessary things te pub in, A
' 1y agres wi@k the !%ep@?ﬁé:s on

Mre Mowzane I Sovbtain
it poing, bagause the canes ave af@m ﬁﬁigﬁ ey on saan@ﬁ%
tory neglipgmae, m& notwithetanding %‘ﬁ&
they avw that ﬁ? on assunpbion of
trouble 1ike the dev il on mssumptionof vlalke

Hirs Dobles Judge, I wish you would vead seme of the
sases aboul :’ei"aim servios. You talk about logical subbles
tlesl I W&; Sunderlend will besr me out theve. Soms
of those cases are Horribly interosting, bub ebsolute nonw

riskt aleo, and they do give

sense from a practionl standpoint..
live Sunderlands Theve are hundreds of comes in the

books where the sole gieation Ls whether the thing was
ﬁéﬁf‘ﬁﬁéiﬁi‘% and aveldance oy rs&%; and you con twiet the thing
@%‘ﬁw Joplenlly and melte 1% work eithey vayy and you nevey
gﬁg’@ what the vesulb %g going %o bes

Mrs Odneye I agree thoveughly with what has been Eﬁé
heve sbout the diffioulbles in the past in sonnestion with a
numbey of thoss defensess and I think 1t s wise to ment

lon
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them speeifically in ﬁméﬁfa, and say that they shall be
eg@aﬁé&%é sf‘fi%izﬁ;vé §§f&§§é§g By a’@sééﬁf&%ﬁ goea to laying
down the prineiple of taklng a men by surprise. |

The Chalvmain. %‘hais haa been stricken eut by vote.

ir. Pepper. We veally have not any motlon before us.

Hire Olnoy. 1 gmghé we were sbill %%’iﬁﬁ%i&féﬁagg the gues-

#iov ,
ﬁé:, §§§f§$¥i¢ The Judpe wants to mmutilate 1t still
furthers '
Mrs Dooworths What wovrds have gone out?
' ’ i

s "would be 1ikely to take the

A

,i‘

adverse party by surprise, or's )
lire Lomgnna I do not think we tool any vote on My
Horgan's suggested limitation of denialss I think we sors of

806 by 16+ I mhould Iike to be recorded as favoring that

1imitation, and as opposing the pevmiseion of genevs) denlalae

. Phe Chalirvmans ¥ thought My Veovgan made a suzgestion

&8 to form which would include & provision preventing s man
??ﬁ% §§i§§’§.§%, a whole pavagraph becanse there wes & gsentence

or btuo that was wwongs The veporter noted that, and I undere

stood that ﬁaﬁ asosptables Did i:‘& sorrechly understand shat
thet was :agﬁﬁgsg’mé, or ﬁéé you want a vohke on 1&%

Mre Clarke I do not want a votes. My  §§$&$%§§%* Mo
- 3@@@?&, 8eys we &aﬁs aald évé%g%&iﬁg you havey bvug, 1P ﬁa& have
wt, 81l righte "

The ‘f&%zé&m..cf;, I think this vule is going o be a0

generally recust that we

dips Clavke lHe says we say 1t shall nob ve evasive, and

what does "evasive" mean?
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. traverse, nodo eb forme

denial.

e diffevent in kind from that prayed for therein,”

' a;;?éa?gﬁ%; A man, for ezsnple, may come Ifn and make an
—@3@%&?&3% to move 4o disnlss, or somebthing of that ﬁ&tﬁi

He is there In courtik Bis motion is overruled. He is

defaults, The smme rule ought to applys

The Umalvmens I thought Hr. Yorgan's sugsestion waes a

| Mpe Clark. ALL vights
The Chaiveane It does not abolish genevel denials, but

it goes a long way EY vép?@éafzi;zg subterfuge by general

Hr, Poppers 1% gﬁiéa away from the evil of the old
« That 1s really what 1t does. I

uhink that 1s pretty impovtants
Hve Olneys If you ave going on, I should like bto ﬁaﬁ
abbentlon to this matbers I do nos know whether 1t is e
mabter of language or & matter of ﬁﬁhﬁﬁaﬁf}% in the ?&gﬁ?ﬁ@?fi
minds bus %zz Rule iﬁi ~w and I ﬁf@? f.;g %ﬁ@ paragraph which
bagine at the %@ af gsagﬁf 5 e ig @?@%ﬁ@ %ﬁa% where a paviy=s
“makes defauly of appearance, the 6 |

nob exceed the amount ¢laimed in the demand for Judgment, ow

How, gwyﬁ Jadgment 1&3 defanlt, -ﬁl‘ﬁ%ﬁé@ iﬁ' ia a Judgment
fop ﬁﬁ&% of '&”ﬁiﬁ?ﬁ%& or not, should be so limiteds It

%iz@i;ié ot be conflned te Judgments Poy default for want of

roquired to anewer within a %ﬁ%giﬁ z;exiggg%z of ﬁiﬁé, and 'm

¥ys Clavi, E want to say that this was chosen with care, i
and I thiok it ought to standy |
let me asay, Tiret, %%&% $he usual code rule is for fack s

of answer; and that hms eeused & miltitude of trouble, by
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pubting 1% fopward to the point of answers The queation hes
 haon threshod over 6 g?azaﬁ doal, g@hﬁpg more in How Youk
then olnovhers, as to whether you can go ahosd snd give m good
Judgmen’® vhon the defentent has entbred, demurved, mnd fought
over the case in that ways and the olaim has been made = 1%

somes upy a8 it happens, in New York in the onses dosling with
law and oquity =~ that 42, as they now put it in a atabe
where disbineblons were supposed ko be abolished 85 years sgo,

ent of a lopsl cause,

you olaim an equitable remedy on a sbtatem

ghrown ont becouse of thig

and you demur, the oase has to be
aloe ' S
I want o pub 1% back se thab you do not get into thab
problems Now, would 4% be suffietent i you made it on wmy
| default? How is et golng o M %ﬁa sase of the demyrop
whore they are Just going o fight on demwrer end then back
bt  Where a party 48 in court, and hes submitbed hﬁmg&f o
| 3ts Jurisdiotion, why should he not talte the proper Judoment
to aettle the dispute? Wy should he be able to come in sd
trifle with the soupb, go & 1ibhle way and then baok ous? 7
neye Pub 16 the othew way, Doen Olarke Suppose |
ght mgainet & mem, ond oertain velief i asked,

g puils ia o
and he gomes in and says, "Upon the facts sbated there 18 no
osuse of soblon mgainst me." Dy his demurrer he aduits

| les the
demarrevy end he saya, "Very wﬁ‘*; that 18 the end of 1.
Why should the plaintiff, under those Glreumetonces, be
enbitied to have sgsinst him rellef that he does not seel in
' nte complaint? |

Mrs Clay

that those ﬁ'&ﬁ%& ave ftvupe Then ﬁ%@ﬁwﬁ overm

lte Bovause the theory 18 that & plainbiff has &




 Just olaim ageinet hime The Judgment should not be

| 4F e has nobj and why should he be thrown out and have o
being another sull for 46% I is the general theory of
teying to got mabers in i8sue botween the perties dlsposed of
as quekly as you sen withoub the formality of thvowing & men

out o stark over againe
Vire Odmeys If the man wamts any further vellef vthen

ought to plead 16 and ask for 1.
ovgany  May T ssk, Mre Chafrmen, whethar Dean Olari

Intends to give him whatever rellef i%#;& entitled to ﬂ%ﬁmﬁ
any notise of an amendment in the :a?ayt;x* for relief to ﬁsg
| tes Glavies Yo
Mee Howgene Your defendant hes appeared, nowj and 42
change your prayer for vellef, should you nob
give W notides by amentuent?

s Olney, That iz exaetly the point T have in minds

Mes Clavits How Lwportant are you going So male the
prayer for relief? You do not make 1% so importants The
or not 1t states a cause of motions Most of the codes say
the prayer for relief 1 no part of the complaing vhen 1t 1
attasked by demurper for insuffioient faotsg but what ﬁiséﬁﬁ
Judge Olney's nobion that the defendant ought to be allows
to Post with the asauvanse thab the pleintiff Le not going
» wnless he has nobive of 167 Mo hma

?w try to gob sny mere
ippeapanse, 56 erdinarily he would be entivled te

you are golng %o chen

code theory 18, now we |
Of goupse that 4a very bHrue, ae to vhethey

that whioh he asks for wnder those eiveumstancos, he sertainly
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notico of furthes presesdings in the ¢ asej would he nob?
Mirs Olioys You ave wunning dlrestly up against bhe

| question of due preo
‘ we a Judonent
cons of Jaw,

Hiprs Ulavke Why

Yew %ﬁ‘r ﬁ&aﬁ% the pawty

the a?aiiafﬁiﬁh a8 sought sgainst ¥
o ol by yoi vt
dgnent by defeult for move than the vellef askeds
Me, Mopgane It might be Lffevent, Mr, Mitohells That
s what Mrs Cloxk 1o saying. He might' ask for equitable ‘
voldef and not be entitled to 4%, o defondant has defaulted,
and the plainbiff is entitled 4o legal velief in the partisulay

gages

ans of lewe I should question veyy
vondoved in that way would be

ke  The GL£fioulby in those cases is thab this
ia wsually a perfectly theosretlonl, technloal is 18
one way of atvempbing bo hang the plaintiff bessuse he
gome on the Govreot theory of the aotlome I do mob thinme |
thore 18 ymel possibALity of any havm to the defendant, tnb
there iz 8 good deal of oppe shunity for %ﬁ:ﬂe wmm o
gabeh the plainbif? by the hip bevause the plainbiffts lawyer
bas not atated ﬁzs eape quite the way the Judge thinks 1%
ghould be stateds That 1s the way the sases will all oume one |
Moo Dobige  Vould you conwent o a Limitation which'ts in|
‘ the ssden, that where money is asked fer 3t shell |
not expoed that? The veason for that la this: There ave &

 great many of those gades in the Federal sous
‘has & $5,000 12fe nw

wanoe polieye The question comes up




A8 o the quention of place, I do nob mowe Ve pub 46 in

8 nasessary mysell, bub By %iﬁs?s ia fouy

se vnder these mules any
carenoe 18 mbitled bo notises fver
tho ontwy of a dofant o ueuald;

wot 8 borribly serlous things o

Phe Ohafrmane I€ 8 men hes a complaing, -’
gertaln yollef, and the othor mun 18 %‘*ﬁ’ﬁ& o 10t 1 N

lalnt? And What will voquire nobioe to a man

oo Do paragraph be in hore in this |
goetlon on pleading? It 4s all donlt with againg 1o 16 noty |
A=18' on jwipments by defaulb? | |

es Olorle This question usually oomos wp 1n ¢ onnectilion
vith the mabtey which is stated with vefovence to %@1&%&%&

sedled with thw complaints
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and have the relief amended withoub notdee as thers is after
ine The ssuontial thing

nded relief or a differont volief from whe, you mak fer in
ot dieforonse dges 46 male whobhoy
ﬁa@%@ e hos not? I do not seo eny lopd

any defmll, wha

Burope, and he omn have hie 5003 and I go to Duvops on thad

e, snd do not eome inte tho sult at ally Then he tuns

thore b an obvious injustlce Ghores I WiLL not sey the

sundy but I think thet s the idens
mazy makos up hie mind whother he 18 going to fight

saso at alle I¥ Mo doos not £ight 1 ot ally he 1o 1imlted

latingtlon 49 aboolutely o

bontom on 4, and thon withdrews, snd thore L@
somplo te default for want of sngwer, Jdemurror '

swor e andl he doos no% eomng 1 e I
thot notlce that all the ploinBife wnts i
Gught he $o be in ony diffevent posibiont

wderiying 16 il d6 notlss |
to the defondamty ond Af you are goling to say you cen gob em

pose he goos in on some defense ho thinke

|




live Dobles I em not sure 1t 4 sound, bub I think thet
places 4% under this yuls, I should not object to shenging
1te

,wwm mgu I think 1% has to be changeds You samot

opent againet o men without a

notise to hims The recovery of eny Judgment by defeult is a
recovery of & Juldgment upen notice «« Him of what you wnb,

trial upon a mere

You mﬁgu veoover a Julgm

id him you ave geeltinge That wm not mﬁm provess &. ymﬂm ‘
in wy Judem ‘ o
ey ﬁ%w* Of course some States have this, and the
quostion has not comd ups I do nob think bhat sontenblon s

und 68 to due proceosss The m.wﬁgw, theory of codes ia, of

e
gourse, thnt you state the £acbses that has been the boaubiful
ideal ~-=» and not the ww_mm and therefore you sre bownd by voup
d you are not bownd by your ﬁm@ﬁﬂm of
the laws  That was the theory of not requiving youp w@w@w .
for vollef to be amended,  Twre ave a fow Jurisdtotions,
of whieh Jox @y An which you always have to emend
youp prayer for vollef, Goos bub that 1@ nob the usual code
theorys

lre Odneys - My rovelieotlon 28 =+ I would not bo gevtain
| of 1%, because I have not Looked 1t up for a grest many yeorsws| ,.
that sone of the cowrts have held thad you catnot have vellef
Ggaingt o man on 8 defeuld for somebthing that you mw not ek
for in the somplaink, beseause 1t would not constitube dus
| provess of lawe  He has had no notive of what s sought

statenent of faoba,
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injunotions, nll thet ie tséva?sﬁs I vondly :ﬁét&d to put
snything in beve which I ¢4 not know how far it wenb.
,‘ Is this the only place where the clause
"exsapt where othorwise specified” is in the sules here?
is 4t yequived unless otherwise specifiedt

e, Clark.  No, sbsolutely net. It la not Fequlred
very mueh, but it ig raguired in eages of defanlt téé:
, Whet do you mean by cases in defauli? o
How do you 3@@% when you file & b1l that theys 15 going to be
thet I understand the explanatiems |
holder's aetion in the

a defaults I do not know

Yrs Clavks The case of the shars
Tu Ve A Cnooe ;

The Uhairmen. Do you mean that %amle provides ‘é e
in & shareholder's aotion the bALL of compleint, end domands
on divectors, and so om, have to be verified? Is there s
speotal ule on that? D |

Nee Glarke Yose Vo dfd not dare touch thats

The ﬁhaimm Have you & ™ale ‘B‘é that effect?

Mr4 Olarke Hule 18, That is ome we did not dave
touch, |

Mp. Tomenne  Tuke ﬁiaa eagse of an eppliestion for a
raeolvershdp pendente lites I have always understood that
sueh application had to b verified wnder tho equity len, v 1

¥pes Clarky  We did not toush that Mﬁu “The aﬁ&ﬁﬁim |
L4 not laa?g

vaised by some of you 1o as to whether wo shoul

some mér on reselverships, but we ave Just blank on ths
onwordhs. I mgpﬁse in a cnse imfalm a8 m&&ivws
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has

Distriet judges 5o has applied to the Distriet Judge for leasve
to apply to the Gireuil Court of Appesls for a welt of prohibis
tien te prevent the Distriet Judge frem doing the thing whioh

he hmas Just doney, ond thet guestion is going b0 be diseussed

next week in %he Cireuls Court of Apponis.

airomns A8 the rule la é?&ﬁg;'if the motion to set
sside the mervice of the process le denled, and then the perby
who hes made 1% spplles for & wpit of prohibition, and the |
| Caroult Court of Appeals throws him cut on the ground thaet they
have not any Juwrisdiction, op ﬁka%rﬁhss would not grent it if
81, then he oan go back to

there wes an sdequate remedy by apposl,
the trisl ocurt and go on with the g&ﬁ%@gﬁ appearance withouk
valving his right, es 1t i wordeds Yéu ko« fubtle applices ;i
ﬁi@ﬁ.ﬁﬁ’tﬂé §§&§§;%§a§ has not any jurisdioction o grent ?ﬁﬁ7§."’
weit, to pave gﬁﬁ?'§i§§$§%» | |
Mpy Lemente z‘gﬂggaéé 1t 18 on the theory that the upper ,i
gourt might éag that your remedy ls sufficiont by apponl, and
they would not iﬁﬁé»ﬁﬁ?é;; If they Sook thet view, you eﬁghg
te bo pensllsed, because they wiil nob prohibite I aag@%gé
that is the thoory of thise |
ye Lofblne Iﬁ-é&é@?rﬁe got the mabter bsfore the. comnite|
teoy 1 move that the langusge in bragkebs be left cube
The Chelrmene I weuld ke to usk Dean Dobie if I sm
right ia the ggaéf&z Ampression that is United States Gireult |

Courts of Appeals they will not grent weits of prohibition to
the lover couprts where there 18 a right Lo review by appoal.
lpe Dobles Thet is my understendings % wes Just going to|

road Bn oxtract from we

krs Qlarks Thia ﬁ§g§§f§§§§'%ﬁ§ pospibllity of §§r§§§$;;4: X
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t"k

M. Temann. And he thinka the Usrroll case does not
provide a different version of the ssme ﬁhihg? Well, I shall
‘go that far, wmyself.

Mp. Doble. I should llke o go as far as wo gan in this
éaaé, and pub 1% up to the court., 48 you lknow, there was a
Vgaaa ﬁhgfe a brakeman wss‘briﬁging a suit, and in his sult he
elalimed ﬁhat the Leamann coupler was an unsatiafactory type.
And then, later, he amended and sald that the Leamenn coupler

was & satlafaotory type, but that this one was defective. §a§g“{f

gﬁte my mind 1t 48 hideoua %o hold eha% that is barred.

My . Morgen. Was %haa in a ?sésrai casef

Ups Doble. ﬁas an illinois easa."% ‘

Mr. Morgan. Well, the Illinois mile 18 erasy, anyhow.

Me. Clark. How sbout the lf’ case?

Mpr. Morgan. You start with the %ilés?l@ass, where Chief
Justice Yhite always got "balled up™} he used the test of
departure, in pleading as to scope of amendment. He séié,gaat

you depars from law to law, or from fast to fact.

ﬁf}éeaﬁgéfin the Walf case they went to the other extreme

ézaaﬁ ahaﬁgaé from the Kansas ftate Aet to xﬁs Federal Employ-

ors' Lisbility Aet, and éhﬁy ehanged framrintraaka%e'69&@@?@#‘;

to ;ﬁﬁérataﬁe commercs, and alsg g&sngsé from the woman'a
suing in her own rigﬁt; ﬁaqﬁ representative a#paeiﬁg, admini=
stratvix.  That looked ns Lf they were golng o limit 1%,
Then, in the Kinngy B&%é Mre. dJustice Holmes sald that
when ydu are talking abaut the statubte of 11m&tatiena,ygm
ought not hendle- this in any anaigﬁieal fganien, but you ought
to consider wheﬁher the purgaaa of the aed is ggiag to be
@@faataé by this ahaﬁgsﬂ vsrsisn, and %haa it enght ﬁa be vsry_
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evdinary rules of jﬂiﬁéam
where the party does not admit YiebLlithy to either?  Does the

aie.

1% shoulds

1 911l sdjourn wntll bomowy

bhat Sort of preamble. It seeus to be a 1ittle bl confuae
ge e

Ure Clarke It gmhe done. I sm not sure whioh is
loss confusings :

lirs Pappere T am mﬁ sure eiﬁmyg

The Chalrmans e ﬁin sonsider %ﬁa*& in %&ss%ing*
lrs Dodge. What do you dey to this, Mrs Clarks "Shat
the plalntiff is not llable'?

Hry Clavks. 7Those vules ave quite oxtensives We are

trying 4o geb 1% so theh iﬁt@?gié&ﬁ@? éﬁeg Z‘%ﬁﬁ iimih %ﬁ%
g?s*»—; Horgans Does this new &i:a%ﬁ%% f;ﬁ,iz of inﬁ&??i&ﬁéﬁ?
new statute cover that? I undevstood that wae the gs%zm;

| Hre Peppers What omse was that?

-' s‘%m %iég‘gaﬁ* Where the new g%ﬁﬁg@& covera the tase af

erploador,

liys §’§§§$§* I this the new one?
Hra Morgans Yose | |
s Clarks  Whether 1% does or not, I don't know veallys| |

‘The Chalmman. It is now 10 a"@iﬁak, gmﬁm* e

g Bh ?%52’3 ﬁ*%‘i&ﬁki
{ﬁ%mz;m, ab 3;%3 3*@3@3& g;&;; sﬁ adimpanent m&
 taken antil Suturday, ?@gmsg z%a ;?5%; ak ?s@@

otolook & ﬁzﬁ
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