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| hag any suggestions, 1 have one in 1ine: é; after the word "une

or the court’: ealendar, as the case may be. It steys there)

unless the ﬁﬁl’iﬁl‘ party moves t;a transfer 1t; as* aﬁl&ss the

' that when @ motion is made for trial by jury of apeecial lesues

| in an equity oase, the motlon shall eontain the iss&&g% 1

 less™s

RULE A2, TRIAL BY THE JURYj BY THE CCURT.
The Chairmsn. Gentlemen, we are on rule 2A. It was drawn

on the theory that either party can place the case on the jury

court on iﬁs ewa motion fiﬁés it is on the wrong calendar and

transfers 1te I gmﬁk somebody

mﬂe 8 sugpgestion at %-.he end,

think that was under the prior rule, was it not?
ey Clark, Yese “
The Chairmans Ia there aﬁgﬁmng; 5.:1 32? It nazmdsr eias

or jury tri ;

As the mle is drawn, if th@ra is a eiairg

it mast be trieé by the jury aaiegs the sourt on its own mﬁiﬁﬁj '

transfers it, or zmiess ‘one of the parties males a motion ﬂaﬁé
it 1s granted by the %ﬁﬂi’t&f I suggested is&asr‘ﬁing, in iia& é;
sﬂ@ funless®, the following wordss
"the parties by written stipulation filed with

the clerk,or by an ﬁrai stip&l&ti@ﬁ—mﬁg in open sourt

and entered in the r&earéi, consent to trial by the

eourt without a jury, or uéless“

Mre Dodge. Why should :i% be in open gm;%‘?

%ﬁﬁh&iﬁm&&;f*&éﬁ ia & copy of the @?&ﬁﬁtﬁ‘aﬁersi
statuts. The orfglnal Feder

Pederal stabtute provided that the only

way o wafii?&zsi Jury was by a written s@tiﬁniétiaﬁ fiiaél @ith‘khez ‘

elerk, snd you eould not waive it any other wey. About five

years sgo many lawyers gotting ‘trapped by that rule, they
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sbipulated orally in ceurs for walver, aﬁa then fauﬁé;éut they
had n@é waived 1t, end they msde the court the arbiter. T got
Congress 50 ié%sft the words "by an oral stipulstion made iﬁ

open court and entered in the resord®s |

Ny Dodpae Or by written agﬁgeﬁ@nﬁ? R

The Cheirmans Yese.

Mes. Dodges That is entirely right.-

The Chalrmanis I tﬁiﬁkrﬁhﬁ rule ought to §e¥mi% the pertiss
to stipulate for walvery after they have ohce cleimed a Jury
trial, snd not have to make & motion, of have ﬁhélﬁeﬁrﬁghfﬁﬁéfaﬂ.
e | | o

ey Dodgos. Corteinlys :

_ﬁha Chedrmens I8 there any §§§§§§%G§ to thet?

ﬁ?ifﬁlﬁrktf*i rather think I would prefer not te. It 1g
not a vital ﬁgsﬁar; and so I will not take mﬁahiaimﬁg but I
will just spesk of Lte I think thab after the time to put in
your ¢lain has gone by it then ought to be a matter of dlscre~
tione . | ‘ |
. The éhairﬁﬁa;- But you have the wrong end of it. éhig i§«

|after the olaim i1s in, and the parties heve demsnded & jury

triels I went ‘to allow them to stipulate for a waivers
Mre Clérke I am sorrys |
Hre Loftine i move , ire Ohairman, thet the iﬁ?é?&iné&ﬁiﬁgzni
that you ﬁaﬁﬁ 335%*?@&6 §§ inserted. |
ﬁ?;f?é?ﬁa?;,lizsﬁaagéréﬁ& motione
:%ha Chalrmans Aiz'iarfava?‘aay:ﬁyéi-aggaaéég‘ﬁégz The
motion 18 carrleds | :

it 18 worthy éf«ﬂa%eﬁ_whgs you are drawing rules that look|

a8 though 3ﬁﬁfﬁ§¥§»§ﬁgﬁﬁiﬁg’§£f t@i&iﬁﬁs,3&&3;@@£§ﬁ§§§§52§§;4i5

BT
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bear i mind that T hed to g$'bszrE'th$'§ﬁ§iﬁiary'gémmitte§
and make a fight to get v provision that the partles a&mi& ba

held to have waived 1t by an oral stipulation in court. ﬁhag

are gbeu& snything tna§g2§ékg 1ik§ gypping & man oub of a garya
triale |
1 Mrs. ?aggarw It 1s the one ghiag_in:%hé,6@nﬁ§$%ﬂﬁi¢ﬁ'%ﬁ§$
i%ﬁink they understands (Laughter)

| gr,‘ﬁaagai ¥ should like to ralse thé question, Hre
ﬁhairmaa, with reapeut to the words in liae 7, "and shell

furthe r eréar $§$h iaauea otherwise ﬁrieﬁ“

iia'%ha following senbence, snd thabt 1L the case is not on the

court to order it off that llst, and theﬁ siﬁh@r ai&a eaﬁ,mavs

© Sury Lssuves. naé&r'th§ fa;iawing gﬁﬁﬁéﬁﬁ&q

wording s not quite ss good es 1% should be == “aaﬁ shall
order 14 off the Jury 11887, or something like that?

@sﬁagaf-era I rugt sey that I think thet i1s unnecessery, and
yaaily a el@ge I.80 notb gaéraag»raaaéﬂ?why»ﬁha gaur%-aﬁaaﬁa

bavé to order 1% off the 115%; ahd then order 1t on ég&iﬁf

T think that, order for the framing of iasaaa s dealt with

Jury list as @ ﬁ&tﬁaﬁ,af:ﬁighﬁg 1t ought to come off without an ;§
oprder beling hhsn=mgéa‘fyamiﬁgrisﬁua&f,ér sbtabing that the cese |

shall ba tried without & jJurye It ought o be eaﬁngh-far*thér~?;7

1 ﬁyg Giérk, On the matter of wording, I %gink perheps the |

Mes Clerks I am not sure, buk Me. Dodge has in miﬁé’%gﬁ*,iﬁf

St R

That plles up maehiﬁafy ﬁhgs is a slog on %ﬁi&s wiﬁhea% poting|
anywheres 1 866 no reasaa why 1t should not be éaaa L o 5|

songldered it‘aa sacred that they ﬁéﬁtéﬁr&rwtiﬁtﬂﬁ*ﬁﬁiﬁﬁiﬁtlﬁag;:é

s0d 16 stood that way for years. It shows bow sanaiﬁiva,éhe?_:ff%
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time.e
lMre Lemanne You had better £ind out whether he really
wants that, 1 do nob think be mpant thats DIid you?
| lire Dodges Nos The cases for jury lssues are vepy rare
== not one in & hundred, The court ordering 1t off the jury
list Shﬁuiévﬂéﬁ be cumbered up wiﬁ& the neaéﬁaigy of his %aﬁ;ng
| into geasiésrgﬁiég g#@?? tine, as?a.maiﬁar of eaarggg,whséﬁgg
| somebody guga§~§a'hav§ ga?y iasaag; iﬁ’&ughtvﬁﬁ be ab @aéé
struck éff the jary lisﬁg it ik is not a Geaa%ﬁtuﬁian&i ja?§
gaaag | |
Ure @iarkq Vot if he has the ?&gﬁ% to order 1t tried by
the jJury snyway %; |
| ey Dodges He will not order it ia/éas case @ﬁt;éf e

hundreds -

Mre Clarke T do not think he will, but the polnt is that

the time the thing should come up 18 when somebody moves to

strike from the jury liske You need go to shareeuﬁtraniy*@ﬁﬁgg:if

There is nothing, zaaligg to prevent you g@ing twice, if 1t iﬁ x

done that wayy bubt I do not tbiak you sheulé a@mpel it to be
done twice. ,

This 18 the way the procedurs would operates One party
moves bto sarika from the liat as not belng & case gr@pa?iy
tried %h@?&g The reply to thak-weu&arbe~€a)“£e is properly
there} or (%}, e 1% 48 not there, I ask your ﬁerzm as s
matber of éieeyetiea, to order it so tried." HE ahgalé he
able to pass on it at one time. 5

e Dodges I think that rather enoourages & great many

more mobions fop jnry'igﬁnﬁﬁ thaa are made. customarily ﬁaﬁ ;_]

| Et teken up %he b e éf’%hﬁ sourt with the %eaaiéératiaﬁ @5

R O e L N S S R b R Ay sl ' A R L i i
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that question, where 1t would not, in most cases, be bothered
with 1ty |

mwy,mwmww.” That 1s not the experlence, Under this
procedure ﬁmwmmmawwmmwww‘mmwmm have & mﬁmm«woa ebout triasl, I
will not say mw@mmw«wwumﬁmu thers are exceptional wwwwm_ﬁwawu
uww‘awuwmw is contested, and may m@@u go to the mgwmmmm mmmwu»
wmwu in mmmmmmw. the 1ssue does nwu come ups. I awmekmmwN“»u |
mwwwwmwm ﬁwmw.ﬁwmw I have been trylng to do 18 o wm@awwwww
ainple awmwwuwwa.ﬁwwwmww you. amﬁa whenever you are mmwwmmmwwmm
mmwwm this question of Jjury trisl or @wwmma»mmu wma 80 wwmw it
doesg wﬂw.mw@m the uwawaw%@mwmm process in the ow&ummmw,mmmmwm |
There ig not often & a@mwwmw over wwmmm aw«ﬂwwmu and ﬁm ommww

to have some amwwwmwmm ‘which does not mmw it ups. wmewW ko wwa

wmaﬁwmm_wwmn”wmemg@pn:mww.www;mwwuw,ww:awwﬂaam thet ' go wwwmﬂmw H
wwm.amﬁwuwauamwsuww;w mae hinery that awuwww.uawmrmmanuww&mmw
80 B0 mwwwmmymmm will run through and wmmmwwwmw.mww mwwmwwmw.
aﬁ@wmwwwuawmwwn@maw.mwwww the person whe wants to stage a serap)
|te do 80s o | ‘

What troubles me w‘wmwmwm sbout the various mumwwmwwmmma
made i that it seems to me that you clog wwm_wmaﬁmmw_wmuﬁwmm y
of the thing by vague suggestions thet maybe the mmsmwwwmwwom.
is being wawwmw@wwwww‘mwmm@ Donworth wweamww I awmwmmwuwwwww
wm» aw»@w‘mswwmwwmm and wzwwmmmwww«amﬁm But elther way you |
olog wwm @wmem@mw.ﬁwuuw runs very m»awww‘@wwwma»mw.‘

The mewwamaa Yot me ask w@m this, wamu*, Ap T ﬁmmuuummn@w

ﬂ%wAmuwmmww;mmwwwm.ww wm«wwWWﬁ‘ b‘amw,awmwmu e Jury wwmmm‘mw Mm
rhwwam of uwmwwu awmmm ww wwau wa ww not entitled to 1te. %
Losg on wwm Jury amu,owmwmw mwm. @g wewww wn u.wwmmw ‘
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it ought to be transferred, and the court orders it stricken
off the Jury salendar and placed on the court mwwmmawww undey
your rale the man who has olsimed & Jury triasl mm,w‘amawmw,mm
right, but who 18 not entitled to 1t, finds himself in that
situations Ho gaw at the sam ww,@amw&n? aak «wm gsm«m
sven though he has not a uamw as & matter uw wwmwa. to wmmmm
mmmmwmw‘wmmmmmﬁ‘ w wﬁwmwm in addition ua My ] ammmnm sugges«
tion sbout it, that misses up w&. wwﬂﬁuwawwﬁ that mw a man
wants to move for a Mmuuw wﬁ,ww on %@ cial issues, mmm awww wm
8 case, he mmmw&, to wm roequired - mwm ﬁw wﬁ.ﬁw mammwwmm wwww
= to am& 8 aowweu wmmawum the wmmgm g wants uﬁ.wﬁw«awmw 80
88 to got some wﬁnw definite upe It Mom w@m«w this as Ma wmu,,
and mwu_%_ him, when he sees he has losb w»m_ claim as m_v ﬁwwmm
of right, a»umﬁw,v any motion or | framing lssues op mmw«ﬁ,mmm
%o get wwm. mgww wmwm,,m digeussion the re as to whether he :
should have a uﬁw trial on mnﬁww As mwmwmw it rather am%mm
things up & little, does it not? x |

| lire Clarks mwﬁ@ Wm_ another wﬁ.ww, invelved there, whish
is thise While special lssuss may be framed, there 1s no real
oceagion for compelling that in mﬁmwwﬁmmﬁ@ Why %,ﬁ_ need
specisl issues in an equity oase? It s done right along
without »ﬁ,‘ and 14 can be @wmmwﬁm ‘809 No wmwwmm, for mwwww?
viding a procedure for the wwua»nm of wﬂwﬁaw 1t mm wmwuwwwww
permissible bto do »ww w.mw it 18 nok mwammmmmu.m mm@ T think,.

on the ﬁgw@m mm wm wmaum.uu.w ratley aﬂw@wmwww@w to do n

M u&mf ;,,mnﬁwﬁ you put in & provision in ._www Ewm »wﬂL

mm: mpwwwﬁ I ﬁﬁw@ﬁw in a wgﬁmwwm @wwmmww wwwwwm www
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on & motion to strike from the jury celendar; the judge who 1g

but there is no speolel procedurs necessary for framing lssues
in an equity case, 80 called. %
Mpre Dodges In the next sentence you have provided that s
party may =t sny time ask the eourt to frame juvy lssues. |
Suppose the other question, of getting it off the umuq‘wwmwm
amﬁmm‘xw at -the very wmmwﬁmuumw. it obviously 1a new there as
of rights The court transfers it from thet 1lst, and, pursu~
ant to this rule, orders it tried without a mﬁwmw‘ Hw,wwmw
going to mmwmwmmw & later motion by one of the parties, after

Mre Clerks Nos You can ask the court at any time, and

the court can decide 1t at any time.

Vire Morgans I suppose, in the mm%wmww sourt; there will
be the seme Judge who will handle both mabterss Otherwise; of
course; 1t would be allowlng the Judge who heard the motion te
strike to determine whethen another judge should try the ¢nide

with or without a jury, and I think they would probably objeck

in charge of that salendar would not want to determine awwmwmw !
or not the judge who is trying equity cases would oall in & |
Jurys He would went to leave that to the dt sevetion of the

partieular districts
The Cheismen. If 4t came up before the judge on the lew
mwmwm he ammwm have to asend mmmqu and order the judge ww«wwmw
in equity cases to teke & jury in. - S
Hrs Dobles Is that practice st ell common in the la. or

fuller investigablon, for the trial of certain lssues by e MnEW¢‘

to thats Certainly; in State practice, vhere the dane mmaww,mw,«

judge who is going to try the case. I do not know whether that |
is true in the Federal courts, if they have only one judge tn & |
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olties; to desipnate one judge who wmwmwmwwwww hears nothing
but equity ceses?

Mye Donworths mw‘mm 4mww copmones They ¢Wﬁwwww turn
abouti, bub mmmwwm% they make a w»qnwwwum

wm.. Dobles It does not come up with us &t alls There 1s
only one judge in the Western Distriet of Virginia; and he
does everythinge ‘

The Chairmans In Minnesote wmmw usually have this systems
The trisl of the jury cases first, snd then they take thelir
aquity cases mwwwwﬁwmwa. But mWw@w there is more wwwm,wmm
judge sitting eb the trial, and the umumm who strikes 1t off
the Jury caléndsr and orders wwwmwmw wmwﬂmm for the jury does
not knoW whether he is mmwwm to www in m&ﬂwww on that ¢ase, op
whether the other man 1s. |

Mys Doble. If he does order those lssues, the other judge)

| who does not care aﬁww,mmw bhat, may gebt a 1ittle wwmwawmmﬂmmwm‘
"He has made & nasty mess for me."

Mre Clarke In oup SBtate nobody ever thinks about it
Preliminary mmmwmm may be tried by one judge, and »mmwwmgwm the|
trisl by anothere. |

Hrs Dodgee I would suggest that we substitute, for the
a@mﬁw in parentheses; the words "in which event the case shall
be transferred to the nonwjury docket.”

The Ohalxmans What vords in parentheses? |

Mre Dodgees "and shall further order sush issues",.

mmmﬂm@mwmmwwuw What lines, please?

mwQ.mmwmmnuAmmeWWammﬁwumw line, the words "ard shall
farther order such issues otherwise tried". I would %mmmn«
substltuting "in which event the case shall be bransferned 4o
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the non=-jury docket". | -
That is where 1t belongs, oven if lasuwes are f?ﬂmﬁég-bﬁﬁ
eause only the lssues gzo onto the law docket. The case re-
maing on the nonejury docket, and eccomes back there for dlsposi«
tion sfter the jury has ans@éréé thé 1ssuén.

Mre Clarks That is not the procedure we have geaé on 8o
fasq, That 1g not the procedure provided in the bea&aﬁléevgyaé
by th@ later rules I shéuzé hate to gee the ﬁanés ef %ha
juég&s tied iﬂ this way, and not lebt the graaeduya go alaag
naturally teggthsr. This emphasizes the old ﬁistinatiaas,-ané
forces them te go threugh a 1little hekueﬁgakasg from one :
eaiaa&sr to anehhaﬁi to kaeg it alive.

The Chaiyman. You cannot get rid vf hhs fact that you
have to have é Jury ealendar and a eourt calendere You é@;a&%
heve to cell them "equity" and “lew". Why we should shrink
frém that == A ' ‘

Mre Olarke We have not shrunk from that, but we have
gra&iéeé'iétar-ghéﬁ*ali 3ur%~aas&# go on the jury calendar,

committee spproach it from the point of view that a men, undey
this syatem, shall not have the right of ﬁri&i by Jury sagﬁ
because he would like i%; and that the judge mnﬁﬁ aet glve 1t

to him Just béig;f  he ﬁﬁulé 1ike to heve 1t, but he can only

Eive 1t where ha wealﬁ g§§ it as & matter of right, an& h§ :
ither geta it 88 & matter ﬁf ?ighﬁ, or he sh&ll not - have iﬁi
T think that is semﬁﬁhiag we augh% to S&%tl& é&fiaik&lyx f_ §§

that is to be ﬁhé raie; thaa I %hiak tﬁa aeﬁelaaiaag guj;agﬁaé

Mrs Lemanne Does this bring yeu up to the rether fundas |
mental point which Judge Donworth talked sbout yeaterdasy, when 4

he talked about expanding the right tu triel by jury? Does the




by MNre Dodge would wwmw@wm buty from the polnt of view of the
Reporter, as I asense 1%, he should get a trial by uﬁw%mmwamu
the Jjudge wants wa wmwwmww‘maww from him, even wwmwmw the
Seventh wmammmwmw would not give 1t to hims We ought wa_auwm
up our minds from which point of view we are mwwmmuam approach
the framing of the rule. If we are goling mw approach it from
the ‘narrower point of view, then I think ww,mwmﬂwa phrase the
rule somewhat differently wwMu«ﬁm would phrase it if we loocked
at 1t in the broader aspect. | , | |

Mre Clarke wﬁwwwuw Mre Lemann states 1t fairly. I
think, 1f you allow this to go along amwwnwwwwmwwwm way, you
have mueh less mm@wwwmm about the mwwwmw triale You are wme
to protect the rights of the parties, mwmﬁmwm mwum muwmwmmwmw‘
of itselfy so to speak, except in the unusual situation where
somebody stages & wwmwwWa it w@w add- these other things, you
have to spend your time end the time of the court end the pars |
ties worrying over whether you are in equity or in law.

Me. wmﬁmmw...mm there any Btate, outside of my hybrid
State, where the broad right exists? _mm these code mmwumm
genersalily do they fuss arcund to soe whethey you are mwﬁwma or |
in equity, and say, "If you are in equity, you have no right to|
& jury trisl, end you do not get 1t"? | o

Mr. Morgans Yese

lire Lomenns Thet Ls the sibtustion todaey everywhere?
Mre Morgene Practically everywhores. .
Mra Olarks No, 4t 18 nobs. |
KWw_mgu@mmmwwwWw I «wWww 1t 1s practically mwm,umwwwwmuw.w

rules

Mre. Doble. wm.ﬂwwmwwmmuwmmﬁwudmw,wmam & w@mwawwme..«J
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The Chairmene Lot us get one statement at s timg;

Myre Donworth. The distinction between the two gigsses“af
cages 1a known bo the lawyers in the case eas moom as the csse
is filed, ss to whether it 1s one of equitable cognizance, or
1@g§2 cognigance. That distinction is resognized by the clerks
and judges and goes right along. When the case comes up, the
judge says, "Is that & Jury cese?" Somebody seys, "It iz a
foreclosure of mgrﬁgageg” 80 then he puts it down en/%ha non : i
Jury liste I | -

My Lemﬁanq Even though you have not any ﬁégﬁnieéi’égui§§
or jury docket, and you do not rmumber %é in equibty or in iaw;
you sﬁill.gﬁaﬁﬁ??é that idea? | |

My« Denworthe Yes.

Mre Iemanne As I understand 1%, two experts state that
the Weshington situation is almost the aaivé§§§17§$§§g§g§§§5

The Chairmans That is what I understend.

Mre Lemenne  The third expert sald there were some exceps f §
tionses .I was just asking for lighte o : |

Mee Clarke I do not think it ias almasgizniv5£ésl situae ,?
tions It 18 true, it 1s the one that developed under the | i 7
original code of New York and, in'my,jaéggaaﬁg it is one of ﬁhé,xf

bhings that has offered the most diffieulty in applying the
E

[
i
i

code we formed.

As T look et 1, there ls end has been the tendency to get  %

away from its I think myself there is & tendency to get awe
from it, even in Washington, becsuss bhore you have o ot Sk
lssue of the right of trial by Jury out of the vey s a reasons|
ably early periods ; i

Mz, E@rgm‘ Do I uaégrggmg the Reperber bo ssy gk;ag
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| an astion at common lew or & sult in equity. ‘We cennot wwwmw
| thet fact. The Reporter's rules, es I understend 1%, provide
| thet & man, when he has mu@@wmww«mwwwuwwAammmwn,amwxwwwnawww

and
and mmw ib, and 4f he has not got ibt, it is an @ﬁ&.aw amamw wa

mey meke & motion to have speclal issues waw%m wﬁ. mﬁwﬁmmwam

to & jurye Then we are dealing right here with this ﬁuw

narrow quesbions

| m@wmmm he mekes & wrong 6laim for jury, and he gets on
the jury calendar by ervor, and the error is diseovered, and
the oourt saya, "Noy you ave not entit wmw to . jury wwu.,ww .u
The narrow aﬁgwwﬁwu as I aumwwwwmﬁw u.m awm«wuw. ﬁ.mww wu wwww
point, he may. m&:‘ without any formal aawwam or anything au_
that kind, "Well, I would like your mamwm o mmwama %wﬁwﬂ
lssues to & Jury, ss in en equity ocase®y wm,‘wwmwww_w.wg case
-should be wwﬁumg&am to the mmm&ﬁw umwmu and he mwoﬁm be
forged to meke a motion there to submit mwaﬁ.&. wmmﬁu wa .
Jurye

I think that 18 _wg mrrow question we are mwwwu,um www.w
on wwwm,mﬁwmm 18 1t not¥ ‘ |

Nzrs Dodges In other amwmmm this motion; whieh, by the
rule, he can meke at eny time, mewwa be the basis of an order
for a u@w iseue to be tried in the equity case, and wﬂmwmwmm..
tion should not be decided wwuwww on the motlon of the other |
side suggesting wwww.wgmw s no right %o a Jury, and it n@mwm |
not to be on the jury list. That motlon ought bo be %&ﬁ as |
a simple. ﬁgwww«w muwamwwmﬁmw? .mﬁm @uwmw gide mgﬁww w@a wu
required, theny. to e wwm motion to frame Jury ummﬁa? We
do not o wwwa»mw m,f wm«mﬁm mw w&aﬁﬁ wwww ww mmw mm wmmw ww.
any wwﬁ,w . That is ﬁwawwwm %mmﬁ.mm mmwww&mmwumwmmwmw mew_ ‘
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NWwwmmu which, I understand, m@wu not transfer the vase onto
the jury mm@mmmu,Uﬁ@.mmmwww the issuesgs ,wwm meww.uu%wmmw¢,
is to be wmamwmw_mm the other side of the court. When the
issues are answered, Wmem may be further wwwmmm_wo be tried
without 2 jurye I do nobt believe we should ask the uﬁ%mmm at
this early stage, to opder the sass to be wwwa%‘swwwama w uwwww
snd then heve & later Judge asked %o overruls that order and |
grant jury lssues #s a awwwmw of mwmagw@m?_ |

Mrs Qlarks Why don't we loave this particular phrase out
altogether; because I think it would ww mwmmw.awmwwﬁw ite .
Apparently that would teke another m@mﬁwm.m We mhwwwwmww(wn
tie up the procedure in some Stabess ww we mumwaﬁm@_mwww,.
Dodgets ides, it would have a 4@wwﬁwwmwwwmw effect on wwwwwum&,
gedure in nmy eawwm«wwwumwaw.mnmﬁwwmmwwwuwmwam do maw.wwwmuww. |
go through el thete

The Chairmen. Are you content to have the sentence ende
ing in line 7 end with the words "United Statea"? |

Hr. Clarke Yeose , _

The Chairmans.. ‘,wgww. that solve wmﬁ&mﬁﬁau Mrs Dodge?

lire Dodges - I think sos |

Mre Donworthe This is rule Al?

The Cheirmane Rule A2, 1ine 7. The suggestlon is to
strike out the words "snd shall mﬁgmw order such issues
otherwise tried" and just leave it so that he can ¢laim s jJury
trial unless you stipulate that 1t shall be trensferred to the
amew‘mwmaw,mw‘mwwwmm aWa court on its own motion, or am.wxm.‘
metion o%‘www other wwnwwwﬂmwamm it is mnw‘mwmww«ww & Jury
CA8G. . “ R

lMre Sunderlands  If aw‘mw,nwm¢wwwaawﬂmmmwwm the court
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finds 1t s not e jJury omse, it still steys on the jury
dockets There is no provision that it be moved.

“Ehg Cheirman, There 1s no provision, but thet would be
ésnsf We are neﬁfga§§ing confused with §$@ question of
wh§§$§§ he shall then entertain a motion to submit sgagigi
issues in an equity case, or whether he will tr&ﬁéféﬁ its He
can setbtle that Eim&@lfg» |

Mre. Lemanns Are we: leaving a ga‘erf‘eé%;y clear rule fop

1y arise as to what is going to haagaz in thet eaaé? I am
just a 1little nnzggﬁaia:‘ | | |

Mpe Morgans I do éét think 0. ’ ,

ﬁ?é Eeﬁaaﬁ; Do yeu think 1t 18 B§$B$ what the 9@5u$t
will be if we ssag»%herﬁ?

Mps Clarks I bhink the question of fundamental right
will Xs@ clesr enoughe dJust how you get at the f’uﬂéamlsﬂ
question, I %hiakg~m§§‘b§ shaped & little by yéa? looal law,
bub I sﬁéﬁi& think that is & bit of play 4in the Joints thab
could be pormitteds

"fhe court may in its dlseretion and at any time
order the issues of fact bé b tried by the jJury."
The Chelrmsns Yoss
Mo ﬁargaafi»nﬁééy your practice, it could be done ‘at.

thet time or any other time,

Mrs Sunderland. ﬁx'sﬁiak that 1s s better solution, to

end 1t with ‘ﬁa&ﬁﬁﬁ 5%&%&&.

will s&ag'bhg ﬁaa%aaas ia ziag 7 with "United States" and

the guzéaace of %h@-preféaaiéa; er §ix1-eea§ravsrsy inmediata~

Mre Morgan« The next sentence will cover its You sayt |

§£ it is s&a sense of the meeﬁiag; then, wa
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strike out the balance of the sentence .«
Mr. Dobles, I should like to bring up & point there, I
do not want taréebate 1t, but I should like to meati@h ite
“the lasgrssntenéa readsy
"When sertain of the issues are to be tried by
the jJury aﬂé-éﬁhsrs by the court, the court shsll des
taymiaa the sequence in ﬁhieh«suéh isaass«shaii be
tried, and the court sﬁail preserve to the parties
inviolate the right of trial by jury es at common law
and declared by the Seventh Amendment te the Constie
ﬁatiﬁﬁ@“ | |

I would like to sbrike out "at common 1&@“ The Sévéaﬁh

4

Ams ndment Just says that the righﬁ af ﬁrial by jury shall be
preaérvaé, and thet aaamén*Zaw thiﬁg is only the ra«ezaminﬁ%ie$'
of 1te Semsbeés mey sey, "You have to have 1t es declarsd by
the Seventh Amsném&agﬂ ‘and we may have some mefs erﬁaifixian
on the antique common 1&&; I do not waa& to debate rhq
The Cheirmene That phrase s teken out of the aob urder
“which we aye aa%iag@ and I sm dilsposed to rule that that 1s a
natter of farmgyaaévwe will leave to the revisers -the question
of whether wa'puﬁ that sbaterwnt in, or the one whia&*ﬁuﬁse'
Olney suggested, which is graﬁa&iyfbetﬁa#g
Mrs Morgans You are not golng to put the protestation In
every éams héré?
The 3ha§§m&ns ﬁe.
%ﬁ; Horgan.+ Xau have 1t in ruls A2, and un&&? your previ—i
sion we start out éi%h iﬁ; 1ike & big flag. We are nob going

to have another signal hare?

The Chairmans I like Judie Bénwarﬁgig 3uggégt1§§;&b@at aaf§<




18ek

larging, wmwmwm than I %mmwmm language from the mawmwaw.

Mre Dobles If it is statutory Janguage, perhaps you had
Dotter lesve it. Once 1s enoughe -

The mwwwmamwl .w wwwmw.wm all agrese that we ought to meke
it clear in a sentence mn&wawmmam I have a suggestion wwm« I
think is a matter of mmwmwwwguw in line 10« wam.wﬁwn_

amw ell aotionsy mwm%ww or not wﬁwwwm of right

by the w%@% or uwww wm»mw has besn walved, the mmwww |

nay in its diserction end at any time order me.nmwﬁsm

of fact %o be tried ww the jury.” |
In an m@ﬂm&% cage w@_ammwm not mwmmw wmmm uwwm‘ He might mmmmw
part of thems - | m |

Np. wﬁmm@. i have uwwmm, %«a mw mmwgww be "any lasues
of fact"s o | ‘. B

The Cheipman. It would herdly work, though, wmw»ymqu«w.
have the right wwwmm up with the mwwmmw\ That is w m&wam%,@%m“
forma | | | , |
| lre Olneye I am not clear in wﬁ mind as to sgwﬁww when
Jury triel wm ordered in an equibty cese, www.ﬁmmwmwww the
Jury 1s merely advisory or not, under these ruless |

www,mwmmth I wwwmwymwam,mwmmwpau.wm a very mwamww onde
Mey I say this - . |

Mips Olneys Let me say something to Hrs Lomann, becsuse
he mmww not ﬁwmmwmwmww this practice at mwwgﬂ in wm_wmwwWMv

wmzwwu\wmmmwmw.awwnwmx am;wmwm to wateh this in the Federsal
court very closelys |

Mre Olneye Then I will not esk the questions

Mrs Lemenne I think T understend it, becsuse we have it
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Hipr. Lemanne Anything on equiﬁy-ﬁg»haver%a knows Under
‘ i:ha Gonformity ?;et:;, we do not have to know all abm# 'i;hss
aémﬁ 1&@_@ | | |

Mr. Olneys Just to state it very briefly, under the 014
equity vractice the aeur% ear; be aakeé for trisl by zuzty, ané
sometimes they would refey 12, :

Mr. Lemanne Thet is equity rule 23,

i&r- _Gi;aégigr %tzﬁ ﬁsnail‘y the #eréisﬁ- of the Jury wég purely
ﬁé‘?iﬁﬁi‘?ﬁ o , |

Mre Lemenns In equity rule asfﬁhsy use the word ”ehﬁii”
and while I have never had oceasion to examne tshs p@int
53@@@33, I should aupyaee that that gaﬁfe yeu khe rigb% to jury
trisl in cases within tha%,sﬁegﬁ;,aaé,thgrxagult would be the
same as the result of an @réiaaég Jﬁzy triel on an issue of
facts |

M:*. ﬁlnﬁﬁ’q What is ths siﬁzaﬁim under these mles; Mps
Reporter?

Mpe Clarke T wanb to say thlg, that I am very anxious

that you find téitsaﬁ; the forme of trial ere binding. i énéizié'
not think you would want to consider this questionuntil you
consider rrti;é question of findings, beveuse 1t seems to me ﬁs*hﬁﬁ‘
they are pretty en alogouse In tz;aét connection I hope that th?@- :
leommittes will heve read, eri will read, my memorandum, bsaaase
we struggled on 1t quiaéé good deals I refer to the :mﬁm@?gm
dunm that desls With £indings of facte You will note in that
that I have ﬁrie@g_las : hmé ‘%aaié; right along,; 4o have the
trierts findinga gzi%ma waigﬁé&ii’éﬁa& I have phrased "ahe; woelght
to be given 1in varieus vsayﬁ 3:’!; seems to me that ’é—zhsﬁé_ iai rzéﬁ

any argument herfa, :eealim In sending & omse to-the 3-@3‘, ir |
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you are not goimg to pay any atﬁenﬁieﬁ to what the jury does,
why do you send 1t? I think sctually the court doess I
think this 18 the sort of dootrinal statement, so to spesk,
which really does not mean a great deal. o

The éaairgaag Yeu are arguing in favor of meking the
fiaﬁings of ths jury in en equity o8ase, where special isauea
are framod, binéing;i You are arguing in faver of giviﬂg that
verdict some giﬁé&ng'éfféaﬁ on the gagrﬁg as a verdict in a
lew aasax' | _ |

' mr? Qlarkg Yeso

The Ghairmaa.» 3ndgs Olney's qgestieﬁ wes not thate His
@u@ﬂﬁisa wes What do your rules gravida? How heve yaﬁ left
ehse? ﬁave you covered ﬁhak sffea% of ﬁha finding of the jury
in,eanneasina;wiﬁh thia?

_§§g.6;a§k§, I think we have covered it on ﬁhe'rﬁla as to
fia&iagé@»rigsﬁasvbé it is not made as olear as it should be«

Thﬁ 6hairmaag ﬂeaa the rule es to findings hsva say%hiag
to do wiﬁh aagﬁhing exeept the report of the Jury? :

M Giayk@;»z ﬁhiﬁk-paraaﬁﬁ you Bya:ﬁighﬁgf-zvﬁgy'ﬁéﬁihaﬂé
made 1% 31ea§gJ Ehiaag»%ﬁe eammié%ea hes read the m@ﬁgraaéaa |
and is resdy to pésg:upaa 1t here, I think the two questions
are prebty much &Gﬁﬁ&@%ﬁ&gfﬁﬁﬂ—i §§ia& Sea would want éigéﬁ&ﬁ
slon on the whols Subjegii;ga | |

Nre Olneye« In asking'my question I had two things in
|minds ?11*-3%1; %e ’ia’:i*iag up the difference between the aévisaﬁx*y
varéiaﬁgiwhiéh is customsry and parmiﬁﬁaé in equity ﬁraéagdiagg
in ﬁhﬁiﬁﬂﬂé ﬁﬁﬁﬁi-??ﬂ&ﬁiéﬁgraﬁ'x unésrs%aaarig e B 1@3&%1

' wiﬁh ug aﬁkaad the - uguaiﬁvaréia% @f a Jurys aaé; next, whether

ﬁhs rules éléaviy speeify@ ae hhaﬁ; wi&hauk aay question whab»
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svey, & lawyer reading the rules Wﬁﬂié know what the effect of
the verdict of a Jury in an equily sase weuié_be@

| Mrs Glarke I think you are probably right, th@EIShay are
not clear enoughe | |

The Ghairméﬁa We sre agreed, I presume; that 1t ought to
be elear in the rules what tﬁeraﬁfbaﬁ of the verdict 1s in an
equity camses That 1s referred to the Reporter.

As to the quaatiaﬁ of what the effect shall ha;»éhgi;,éé
leave that uagzi we talkke up the Pindings ﬁeaﬁiﬁa?

Hys Olneys It %8 8ll right in an ordinapy aagg; I have
not any gfeaé objection to making the vé&éiga of the jury
binding where they are called in, bub éhake are certaln cases
in which 1t is rather sé@isabia;iﬁaséms}tégmg; to permit the
véﬁéiﬁﬁrﬁﬁ be mera%yraévisar§ n@ vhere the judge, for example,
'§£E§$ iﬁfermaﬁ;@a'iﬁreﬁéer to get the view of somebody on some .;
raphéy teehnlcal geia%; I have in mind partioularly the prage |
tiee which prevailed 1n goms of the Eagzia& courts ab times,
of celling 1n & jury of expertss Phe eourt would submit the
question to theme I do not know that that ls particularly ape-
propriate h@?@;fe§~§hat we oan very wa&i’previéﬁ for 1t; but $§-7l
is somebhing that was used by the English courts at times ve§§1 .
effootivelys | ‘ .

@ha«ehéigmaga‘ What I was ettempbing to éa was o defey i
the discussion of that polnt untll we get to the rule as to the é?
effeet of findings by the jurye Bﬁ-says_i% is inke#wayga,£ﬁr
gome ways Perhaps it i;ar I do not knew. |

§91 §§§gaa§_ E%iﬁ»g~$ha% is his fundamentel question.

He is séghasiziég shgiaiatiaaﬁi@ns betwaen lew and éqni&g;fﬁaé

he haa a long ﬁﬂméﬁﬁﬁéaﬁ;héﬁé on the sabgé§%g~ I think we ought f}
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to read 1t before we discuss it.
Mrs Clarke Have you reaé-g§?
Mre Morgen. Only perts of i§¢
My« Dodges Doble on Federal ?resednra, pPRES ?88, 1&&1—
_ cates that the practice in Pedersl courts has been to treat
the Jury answer as settling the questions.
xrg;Baawa§th T Just read ﬁhs%;v ﬂra Yemann haé the aam§
f imggesaieﬁ you havee I do not inﬂsrgrek Hr; Dobie thaﬁ way.
é My 1a§erpretaﬁiea éf Hre Doble ia thist If, in an aquiﬁy onse,
% there 1s = ceunt@r&aiaimi or something that bringgv&-legai
| lssue inte the aaseg and that legel ﬁ.saua is trieé by a 3&?3;
then it is aettlaé. But not an @Qﬁiﬁaﬁiﬁ isaa&.
: ﬁr;jﬁeégag; You may be righ% on taat;_ | :
Er§?Behis; That ig, whtn, in & sult in &qaiky, an issve
of law ayisgsi and 4t 18 sent out, it is bia&iﬁgs »
‘e’ Ohatrman, I have tried to defer bhis until we get o
the finéiags aeaeiaaa B
| Eriwsemangg If there 1s something in the fiﬁéiﬂgﬁrﬁééé :
tion that would bar thet, it seems to me we ought bo waiﬁﬁaﬁiﬁi;
we have vesd that, | 1 | e
Mre Glarke I think the real remson behind the two is
6%&@%1? the somes They gra~ne§ egaeﬁly the sane %ﬁﬁ&ﬁiﬁﬂi'
You could &éeiﬂé them dlfferentlys But ifrmy,ahsarg>a9§§a§§
to you »= I think it should in conneetion with the cther -«
it seemg to me shaﬁ»%hey~ama inberwovens
§r¢ Lemsnn. ﬁauié“i% ﬁéﬁﬂhé safaéﬁa paasg 1t7 Ve ﬁiii
_lone a@thing by ggasing iﬁ; _ |
Mre Clarice »W&gwi%§;make the note now that we want to de=
, ﬁéﬁmiééi aaférﬁ we geb §5g@@g§;{@§ﬁ§»ﬁhﬁx§?£aa§ of ﬁh& Jury'ts
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verdict 1s in an equity cmse. I will ask you ’eé spend &

pleasent evening reading my memorandum, if you have not al=
ready done s0a | | ‘
ﬁ&ﬁ;.»?ép@:.; Where iz»‘%éaﬁ ‘memorandum? :
¥re Giark; It 1s the memorandum which is headed "Hon.
Williem Ds Mitehell, Chairman."
| Eﬁm Morgene From pape 14 a&;
E?-s %’eﬁim&é: I should like also to call atﬁeneiea to my

T Glstinet motion on this mattere I do not eb.seeis to having it
: égﬁitz:meég but on pege 24 of m:g suggestions, I phrase & ,
?mmerm&m to be iﬁaaﬁaﬂ ‘here which I think ‘b’éiéﬁé&h&?ﬁe'
The mtﬁaz’ of spaam interrogatories win follow it I{ai;em

I have s;:ggastaﬁ an amhémgﬁ by géﬂiag, sat: the end of line 1§
in this rule, the following waraai |
~ "If the eaur& should see fit to submit %o the
Jury any issue not triable of right by aagy, ;’%k;e
‘vsaéaiat on such issve ghall, as he»rﬁtefezﬁg,bé ‘agg.; |

vis ory aaiy«;

| I think 1t 1is very imparﬁsnﬁ that you gneuiéi not éaatmy that
historiesl éaaﬁ;?ing@ T think 1t 1s besed on very sound gxéaay;;i -

gona .

Bgzu aamser%hq -Will you plesse stube again, Mejor Tolmar o

the ’gagea of your »mememn&am? ‘

ﬁ%m Gl&r&:; Page 24 of mjes’ Tolmants mamaém.»

iehe éhas.msa. I would ;ﬂz@ to have one thing eiegz{:«; X
mum like to have a mti@a to take thls thing up nowy; aﬁé ) :
sebtle it ’ or defer it uﬁtz&lws get o ﬁha': rules on Ii‘.ixiéisagﬁg: s

?ﬁr; elaey.\ I move tshaj: e éaf&r ii;o

kir. Eeég&. 2 aeeeaé t}aa mﬁt:z.e;w
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. motion is earrie&a

The Chelirmans All in favor of éaf&rring 1t unbil we gob |
to the rules on Fimdings, sgyLS@agiaeﬁgrsry, Nos The motlon
is carried. That will be the tims to bring that up, even
thought it properly belongs heres. :

Is thers anythlng more on AZ% If not, then we will pass
bo &K RULE A3 ‘Ass;.émw OF CASES FOR TRIAL. ,

Mre Clarks A3 hes to b phrased alternatively, aayways
Your auggeatzieﬁy Wy ﬁi%ﬁi&sn, somes in bexss, if we felz.ew the
hiy»pﬁeks% meﬁhﬁég , 7

The czaaimm,,, Mey I suggest thet this rule 1s mll right
in magg, either on the mongrel mlgi or the rule i?équirig;gs‘zi
‘pa};‘seré iée v £1led 8t onces 1t does not f£it the ;z’eﬂsgits;i;iﬁg
of the hippocket rule, and I suggested ié-my»mémertaaéw & sube
gﬁiﬁu%gg in case you use the hﬁgiagpeakﬂ mli.cg X do not th‘iak
we need to discuss 1ty or even read 1ts I would 1ake to réffér,
it te the Rwaz*#az&,;w&%h the ﬁzﬁerzeaa&iag that slternate rui& ‘_;
A3 ammiﬁ be drawn to m‘& alternate rule Aﬁ.. | o R

Hpe @1#163‘;@ I move the t 1t be done, without fm’%iaar éisﬁ
suasione | ‘

Nre. Loftine I second the motilons

_ Mpe Tolmens Mey I make enother suggestion here?
The Ghairméﬁa'lﬁat usg setti& this other question figéﬁéf
Mpe Tolmens 1 thought 1t was aehﬁleé§

The Gheirmens ALl in favor, ssy Ayej contrary, Nos -@? E

Mpe Tolmane I think 1t ought to go in rule A37e
Mye Olarke That is the genersl —gravﬂ;s ion for mékiag z*u;;agi
1 should think 1%.should, under your hip-pocket rules I think
there ahanié b& & éefs.ni’&@ m:!.m. U@er this vé;*amﬁ; ifz wa;g




pBek

go there, but it seems to me it does no harm hafé, and it
answers the question which would come ag.:,ﬁhe»equityrrula has
& definite rule that the thing goes automatically on the

E dotket, and while we could put this all in the District Court
Power to ieke Rules, I should suppose lawyers would naturally
. say, "Whet 1s the rule géiag to bé?“ I think 1t would be

worth while to have an snswer heres.

The Cheirmen. I think this mechinery is so important

that wg eughﬁ not to leave it to looal rulaa.

“TT; Ve were telking lust nigh% abauﬁ a,rule for

dismissal for lack of prosecutions I 8UpPpoOse this 18 where it | P
wgu;ﬁ*egme.s This leaves it to rﬁzes;;
%E;wéigrkég Yos s :
. Mys. Temsnne That berings up the quaétienjwhaﬁheﬁ it
should be left to rules, or whether there should ba,érggééréi‘

prsvisiaa.f I referred té the statute with whiech I wag

femilier, that & suit should be dismissed at the 1ns tance of
either party if there had been no aeéi@ﬁ,ﬁaksﬁ on it for a
%pé?i@é of five geargirlﬁha suggestion was whether itjmight.ﬁﬁ"
lesss Thet is & fixed right you have, and I do not think ﬁhﬁ»_
court hes much diseretion about relexing ite If nothing hes
- been dons for fiﬁ%'yagrs;fit does n@&'méks-anﬁ difference whet |
your reasons &ree _
| The Chairmane My an&ér&%&a&iﬁg of the general las:ig.tka§~‘ﬂ
it is snalogous té\%he\ssa%atﬁ of 1imitations, and 1f you make §
a motion to dismizs & suit for want of prégegatieggaéﬁé ﬁh@zé‘

13 no statute or rule that settles the right one vway or the

other, the court will apply the general ryule that if-%hara'bag;

been no action teken within the statutory peried of Zimi§§€$§ﬁ§§¢£
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it goes off as & matter of right, and he hes not any power be

dlsmiss it for want of prosecution unless, in a;ubatiéaea, the
statube has run ggaia;séfin that way., That is my recollection
of the law, bub you ean; by rule, make it five years, or two
yearﬁ,-. or one srgarg 1f you want tos ‘ o

M. Lemam. Should we hév& & rule to make the same unie
form provision, that would not depend upé*a & local statute of
limitations, and wonld ﬁé% bother the juégé'with listening to
the excuses of the lawyers? You have elther done something
within the ?eriaﬁ‘sﬁesifieﬁ; or you have not « If you have not,
out goes the casé¢. If you 1@&#@ it 1$ké this, tg rules and
exouses, I do not belleve you haveiﬁgégq;( |

Mz ;;?enﬁeg%stxm I rather favor éiaétiéitz_y there. I think

I can recall 8 dozen instences, possibly, or more, where
zmam s hot expsa’éiag that they have & cage on the aaiaamg,
do not go to the nssignment, and the clerk hends the court &
‘list of cases in which nothing has been done for a year. He
will dismiss them. Ae soon as ﬁ%ﬁ lawyers heapr %hais;v%hey will
coms up with & rush, and ask to have them reinstateds % sent | |
iﬁaﬁ,@g‘ Tolman & few Weeks ago & cese where, in order fsé get
around the diffieulty, the éenix?g had to construe the azyréﬁaigaﬁ g

"elerical error"™ most liberally. The court held thet the case

wag dlsmissed by clerical error, and had 1t reinstated, where
the lawyers 4id nobt know it had been dismissed, or did not |
learn of it untll quite a 3;,6@:5 time afterwards, after ﬁh&fsrg@ |
The Chaimmane If we made any rigld mia,ﬁ, the eourt eugh%
to be allowed to exercise it without notifying ﬁhﬂvpﬁrﬁﬁégg
but the queation, as I get 1%, is thiss Ve have left it gm to

eatablishing 3%.%;@%3:}: mles for ths. sesgonsble dismissal of gaggﬁ
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for want of proper prosecutions Do we want to establish &
| Gefinite rule, or do we want to leave 1t this way, and let esch
dlsbrict court handle 1t in 1ts own way? |

lMrs Dobies I had the ides that probebly we hed better
leave 1t more flexible Eaesﬁgé of the tremendously aiffsiﬁéa%r
conditions in the dockebs in various ﬁlﬁﬁéﬁc»'lﬁ ﬂ@wfggwk the
sltuation would be very different from that in Virginia. Our
court meets at Blg Stone Gap. The clerk knowa svarg'eaa@bg
 heart, and there would not be any difficulty at 81l Yo
= gentlemen know the situation in New York bebter than I do.

Wys Clarks I suggest that you might look back aﬁrtha'gﬁig
in Tentative Draft No. 1. Have you 1t in mind, Hr. Lemenn?

Mys Eamanaa ot spﬁeifiéaizgg ﬁﬁe%gﬁfz made a note to
exemine 1t. |

Mre Loftlns I agree with Dean Doble that it would be
better to leave it to the loeal rglas; because of the different
conditions that oxist,

 Mre Donworths You might put in & general rule recognising

the prineiple, and leave the detalls o local rules.’

The Chairmans. That 1s what is done here.

"It shall also establish rules providing for the
saﬁs@aﬁbleféismiasaz of cages for want of proper proe
secution." |

That leaves each district to hendle it according to 1lts need
and the volume of business.

_ Mre Tolmens When you come to rule AS7, I am going to telk|
ebout it, because I §hink rule ABY now ia futiles I think |
everything with regard to local rules e‘z&gﬁzﬁ to go into Ad7.

The Ghairmaite That ig & mabtter of form and arrangenents




éaﬁk ,

Mre Tolman, It may bee

The Chairvmene« I think there sre & good many trvansfers to
be made from one rule to another, and the style eémmikﬁa;
i ought to plck up things like thige If you will aubm&%'yﬁaxﬁ‘
| notes, your notes will go before the styié’aammittéag‘ana also
| before Deen Clarke I think that is a mattor of §¥¥§§$§MQR§Q

‘;3 it the sense of the meeting that vwe epprove the |
prineiple of leaving to local rules the mabtter of dismissel
for want of pﬁéssauﬁian?

ﬁrs=Psp@erg I make & motion ht ehat efi‘aehi

iés"geaixéftiﬁ; I second 1%s. .

Mre Olneye: I am wenéariag 1f %hat aheazé be worded in
such fashion that 1% takes away from %hg eanrt:diﬁerstiggggg_

does not come within eny speelfi¢ rules Do I make myﬁ#if
clear? | )
Th@féhni&maﬁ@ﬁ Wararafgakhéﬁizzag the local cguég to msgé
local rules that wizi result in diamissal for want of presanug
tion according %o §b§ corditions they speeify. I am not sure

I et your polnbe:
peiniﬁ Ups:.

w a Ao
113 pass. bo ?E Aly VOLUNTARY DISMISSAL AND NONSUTT.

that were matters aﬁ forns.

| help its

Mirs Lomanas: @h&ﬁﬁiy %ﬁﬁﬁ‘ﬁiﬁﬂ I bad was %&aim X mga@

dlgmiss & case for went of reasonable prosecution, even if it |

Hre Olneys I do not think it is worthwhile to bring the |

The Gheirmens Is there enything else in AB? If not, we |

el

e ;(33,3;»,1@‘ There were some suggestions, it saamé Lo m&;r

The Chalmane Do aﬁ% being up m&ﬁ%&ra of formy if we can
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parentheses covers 1t, but you recommended thet that be striokd
en oub, as I wnderstend.
My« Donwoprth. After reading Mr. Morgan's ﬁgm@?&aﬁumg I

studied this rule somewhat, and I wondered if lire Morgan had

| in mind the iﬁﬁ?@éﬁéﬁﬁ?g sentence at the tops

"An aekieﬁ mey be dismissed, without & final és»

termination @ﬁ its m@ﬁi@a, in the following essés:“

ey lorgens Yess ,’

ﬁza,f:}énw-aﬁhau Sfasia all i:hwé a_ase:s; 1% means ge@%hmg
equivalent to n&nﬁui%g_ | | |
| grgiﬁaﬁggagf Qulte sos But Er§_é1;§k wanted to ﬁt?i%& oub
the metter in gﬂ&énﬁhﬁﬂéﬁg.iﬁ liﬂéa 1&iaa§ 16, and I think h;a
mamnrgﬂaém said thet ifrgﬁa did not agﬁikév£ha§ out ew ieag,a§~. 1
§$s¢>$'@§:§hé'r3$§§i Is 33§§§- |

"1t e ﬁéii@#&é that the bracketed matter ia (o)

“should come outi, becenss %haﬁ»g@sv&;&eggiﬁﬁgﬁﬁﬁaﬁi

with the last sentence in {e}, would lpﬁaiﬁéégzﬁgﬁiag :

& motion for dire 3§é¢i va;féia% for.the defendant."
I do nob Bupyeég it would, weuld 187 | -

E?;-Bénwgﬂﬁhq That i&'ﬁa imperﬁaﬁs %ﬂ@ﬁti@ﬁi I think &ﬁ

progsent there is a éise?éﬁiaa in the judge, whi@h is g&?hapg

;nat always wisely axaraiaed. The i1dea is thisy It arigeg_
%p;;wb;g most often in negligence cases. AL tho end of the
iplainbiff's case ﬁhe defendentta a%tsrﬂsy 1g of the view ths% |
the pl&istixf has nob maae out a ﬁaseg and a0, nsa&izyg iasﬁéié .
of asking for a judgment of this kind, in the nature of a. mn«
suit, he moves for & dirested verdict, and in prestics, the |
eourt dees not hold him iargé;ﬂluﬁeég i&é&sa of denial of that,
|from golng on with his agz@-gi;“ . S
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argument, with the word "may" abt the top, but let us make it
pleine
The Chairmane Iet ue lesve that to the revisers for cone
siderations | |
My, Olarke. Would you went to 88y %in hie ﬁisaraﬁiéﬁg for
' all of {a), or 3ug% the last part §£ {e)?
| The Chaimmen, All of ite
lr. Tolmane irﬁhigg one of my suggesations on page 25 1s &
matter of substences I think 1ines 18 and 19 of this rule prow
g bably conflict with the right a§ a peraon to make and get the
rﬁéﬂéfiﬁ of & aévenaﬂﬁ’ﬂe$.t§ BUG & 1t 1é§k§ as %h&agﬁ.iigﬁé 18
and 19 suggested that & sult shﬁﬁiéﬁﬁe{éiamiageawiﬁhaat preo«
;juéiﬁﬁaﬁhéﬂé?ﬁﬁ-ﬁhefé are others @hﬁm~€h&'§iain§i§£ fails to
 prosecute with diligence, end those others mey be some with
whom he has exesuted a sovenant nob to sues I subtmit 1t for
sonsiderations, . |
Mre Olneye I do not think those Wwords are necessary here o
8t all, 1f the courbt has dlseretion to dismlss for want of
prosecutions Whether the presence of other defendants against
whom the oage has not Leen prosecuted sufficlently is ground
§ for dismissal or not ought to be left to the ecurts I think f
é ﬁhs»weréa ought to come outie, o
The Cheirmans "Diemlssal for went of prosecutiontwonld
not apply where he is diligently prosecuting some psople and
| felling to prosecute soms other defendantss.
| Mps Lemanns . . This 1; aaiy permigsive. He has not a gig%% .
b0 do fte | s | .
ﬁ¥c>$§§$§x‘ Thet 1s going ﬁe be important in saparabls -

aen%?avgrgy VYT T
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e Tomanne Aféliw may go to the Jjudge and say, "This
i‘alzw is pursuing me, but he is not purauing the other defends
entse He has shown due dlligence as to me and not as to the
ctherses Thervefore I want you to diamiss 1% as to e o Hasg |
that happened? | |

Mrs Dobles It frequently happens in separable controversy
canes, éi;are he joins the local employee or foreman, &nd t:héja.
goos shend against the rallroad eemgaﬁy»fﬁ:ﬁl steam, and doss
nothing sgaingt that mane You may get a judge who 1s going to |
take the ebtitude thet the plainbiff has the right to do that, |
if he hes & Joint cause of action aﬂtéez?r the local iéw, under
the Schwyhart cases He goes against %;e _?*&13.:?636 company
hook, 1ine, and sirker, but does nothing sgeinst the oreman
who ordered him to go on the carse If you have a ?eaéﬁim;&;sg
Pederal judge, who favors the corporation, hell is golng to
- bresk looses  This says "mayY, I Maritsaﬁ tzha%’g:» |
Mre Lemanne. I do not think he would ever do ‘Zif.ts muche
Hr . %rgags- Is that the csaéé you had in mind?

Mrs Qlarke This 18 not our langaage, please unéérazaéégk :
There wes debate abous 1t the last ‘55,%0 4 |

Mr+ Morgens But you ecannot avoid ite I want to know wm&
you mean by its - 7 |

My. Gi&?&;— I do not know about that. I wazizé 1ike to hnvir E
wy mag@z’zgibi.i%ﬁy iél;éfinéé’ when I am obeying orders v

| My }aeégs; Biﬁ ﬁééaﬁ Tolmay

move o atyike those twe
1lines? :
My @éima; ,gﬁg"‘

Mrs Dedges I second the mobion.

Mr. Clarks This comes from the Minnesota rule, It i




- Bdek

go2

urgdon

the féégmmeﬁéaﬁiea»af the Minnesots committoese.

Mys Morgane HNrs Ghérry; what does 1% maan?t »

(At this point Mre Cherry spoke to Mr. Morgan in & low
tone of voloes)

Mre Morgans I support the motion, after Mrs Cherryis

9§§f59}3ﬁ!§3 ¥

lire Olneye What was his statement?

Mpe Morgan. "It dossn't mean & demn' thing." |
Mrs Clarke I think that is sacrilege, if I MRy S8y 80e
The Chalrmane A1l in fevor of atrikiag out those two

| 1lines say Ayej conbrary, Ney the motion 18 carried.




% fendant aska for a divected verdiect, the judge says, "I am

| golng to give it to the defendant," and the plalntiff bebs

| ‘the plalntiff loses his right, as a matter of vight, when the

there are differing wules in different places, Last time we

f felt we had &afﬁakg e compromise and 1t was felt the best )

| compromise came out of $he Northwest.

My, Dobles Hr. éhaisagay'f have one point I would iikg
to bring up here ve§§>%§zef§y. iﬁ 1s substance, réazig}

The Chaivman. ALl right. B

Mr. Dobtes That 18, as we aﬁé@rgﬁanﬁ'tﬁis»?ala; the
’plﬁiﬁtiff’ﬁaérﬁﬁe right of voluntary nonsult, just ﬁks'gl&iﬁ~
#irf, as a matter of »ight, only if he exerclses it any #&m&
before the trial beginae. s that right, E?.Lﬁgyarﬁer?

Myl Clavk. Yes. | . .

By, boble. Any Gime before the trial bagiaé?

ftre Glarke Yos.

Mr. Doble. But éfﬁa?VEﬁe ﬁrialgﬁsgins he loses that?

Mr. Clark. That goed bol the gounts T

 Mr. Doble. in a number of

casess That 18 chay aws  You vemembey

Barrett v. Rallroad Company yinta; he has a right to do

it any time befovre the jury vetives. In that case the de-

up and says, "Voluntary non=sult.” I em objecting to thab.

I favor your yule here, but that 18 my interpretation,

trial begins. I am for that.

My, Clark. Yes, that 1z qulte corrvect. Of course, :

My, Dodge. §@§sléh$ trlal bsgiﬁﬂﬁhsﬁ'ysa proceed to
take depositions or enly when you gﬁﬁ into sourt?

 Mr. Clark. ,z‘ééﬁfﬁ‘tgiﬁkfiﬁ'Eggins,whsﬁiyaa take
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- Qepositionss

Mes Morgans You &ﬁ5§ %haﬁlﬁhay do in ﬁassaahﬁséﬁgggz
Mr, Dodges T do. You could not take 15 depositlons
and drag the éefgaéanﬁ all over the sountyy and then é?épvyaa?VAé
%ﬁiﬁg he would be entltled to have you procead. S
- Mr. Clarks Answering your question, not answering thﬁ
gﬁeaﬁiéﬁ'af policy, buk aaaﬁériag your question, I §h£n$,§§~

provide that it shall be a formal trials In Rule A-6 we
sﬁagt ouhs | -
"In all trials; %héimads of proof shall bs-b§ oral

ot Inony M eww

i

and so ons Ve contemplate that ?ﬁé@é@éiaﬁﬁs On the question|

of gﬁii@y E %iii not say anything.

My ] I waula like to agfaé ﬁzﬁh.ﬁrg E@ég&;if g'

say %h@ t _,a#rial beging you better finlsh 1%, baesﬁsﬁ ,

I r%mﬁﬁb&? 1,171;is a éisgaﬁa in the code states where the
expression ia as&é ags o when the saiai b@giﬂ&s Some say
the trial does not begin aak%l the fivrst witness ls sworn at
the twials.

The Chalrmans It ought to be definite; but under the

question of poliey, what 1s the sense of the vommittee as to

. whether this right %o voluntary non-sult ends at any time

' before ‘the actual trial ia court aammayﬁea? i

-ﬁr¢ Dobles I ﬁgiﬁk I can tell you how federal- g@ﬂ?%&
will bold if you leave it 1ike thise¢ I think %hzy~ﬁi117ha§éi5:

agaiaat Mr: Dodge because §h¢¥é are a great many eés&a‘agfﬁhé#,: 4

held that in one of those eaaea ﬁk&n khsg were~assembziag the

3&»?, they were qaes#&eﬁiag ﬁhsrvﬁiv éifﬁ and they had n@%
E

commenced , but they h&%é you %aérﬁeiﬁgﬁg;ﬁii sﬁﬂrmaﬁgipiggr
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‘statement .

rather a good deal of confusion in California. T think the

I judge 1t has bsen used avound the table here. We have in '

i;%zm?s .
my. Shgrry, ' “&aii'ﬁag'rzrsﬁ witneas."

My s Bébié&é' Yes, or until counsel has made his opening

My, Lemann. ?hs'qnséﬁiéﬁ.ié, when oan you quit %iﬁhbaﬁ
aaking the judge? In Ssiifgrﬁig can yﬁa ﬁake'EQ éggasitiaﬂs
and 3‘&?’, **wsu, T e‘&m‘ﬁ 1ike this so muchi. 1 ﬁ,za;m: T will
take & non-sul"? o

Hr. -6:1:13&%; You can ﬁ'ssﬁiaﬁ at any time, &aé; of course,
you pay the %@ét -

tho Chaiman. I think that is right.

M. Doble. aut;s%aat

The Chalmmen. Wi’aﬁ a wed by 'i&%»;; Nothing extra

8l ?éhiﬁg .

Mr. glﬁ$§i‘ ﬁr; ﬁhaigm&a, ﬁhia ?aza as,is 1s weréeé 15

in the way of askarﬁgyg* fses or
golng to cause s good deal of consternation in Qﬁiifﬁ?&i& and
expression "nonesuit” 1s ﬁséé entively difforently from what

éalifé?ﬁia a ﬁﬁﬁﬁsuié, when a man speaks of a aan«aﬁiﬁ e
means a dismlssal graﬁtaé &y the court ugan‘tha E@Eiéﬁ sf %&a
defendant made ab the ﬁime that the plaintiffts sviéeneg 13
ahraaghf when the plaintiff yests his case in ghigf; aarthQ
ground tha%”%ha-@viﬁ@ne& does not show a saasgrgf‘aetién, does
not sustaln the plaintiff's claim, and that is what we always |

call a nonesulte

Bhe Chalvman. We haﬁﬁzﬁé%'ﬁaﬁéiﬁﬁe word "non-sult" hewe.
My, Clark. It is tn the title.

‘The Chalrman. Ts 162




ko g

‘8elf end the }e

Mre Clavite That is the only place, I think, |
The 6%%%@;‘?* You better és—%i?iiz&‘ that oubs -
Hys Olneys ?26 have got 5O i

My, Movgan. {mtse?gasing} You have aéagteé somewhat.

the amm law pmakisg, only mede it eg&la&rg?

My Olueys Yoss You can do two &hinga in Qaiifarﬁia
when the 'glﬁia%iff rostas his cage, :ana ﬁhsre is a very aaias- |
stantial éiff&?@ﬁéé %&ﬁwsaﬁ tMg You can move to the court |
for a non-sult, and if 'k%’aaﬁ m@izi{m is sustained the sult is

e%ismiageé Ymﬁ; it 1s not & ’bam On the other hand, iIf you

wish, you can say; "I move f‘@? a éir&e'ﬁéé ?&miei&c’* in tztat;' ;

‘eass you mva gai; no mm@ ?ighi: m Bﬂﬁ‘!iﬁ% Eas*&imeny yeaa?a

"’“ﬁ”ﬁﬁiggaé on the %as&fzimang‘ ahaﬁ ie then
i;i% aﬁﬁifyéa iaégmn& on a éiwakaé vsz’éi&& 14 i!,s in
'bar',-ﬁh@f;am& ha ,._gﬁﬁ uﬂaé smé determined.

ﬁf;-—-*%iwg—aﬁ;—%“ Yos. _

The Chairmans  Judge Olney, t?xe only pzaes the wera

"non-sult® appears is in the caption %o Rule &-h., and 1if 3@&

leave it out there you havezz‘ts any 4ifficulty about the g@isﬁ,

aﬁé there is a simple dismlssal with or without prejudics.

The repor

saying "voluntary &'isfai»ssgi and non-sult" we say "dlsmissal
wi ﬁ%; or withoub m;ﬁ;&ies“? Then the word "non-sult" does
not ani;w into our caloulations
Mys E%tiz%iayc Very w};};;- Now, tlwz*& is @his éiﬁi‘&&ﬁi&ﬁ
i here, and I do not Justh underatand how 1t came up ab &11,
in 1ine 363 o ) | _
| '*"ﬁi othey méﬁs of éﬁ’;ﬁiggiﬁg an asgitm - aﬁ,- .

ter suggests changing bhe capbtion so that instead of
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?méig%gzy preceding that s another ground of éimis-
sing 1t, as I undevstand 1t, and there ave othey occasions
for dismissing an action than ti%‘e‘-sé that are ??ﬁ’éiééé aerﬂ-

e f}m‘ Now, agaln, this 1s not my languages i§
comes from Winnesota, but you have to vead that in connection
with lines 22 amd 234 I thdnk what %shé?’ are after is clear,

roggion or not,

whether you 1ike the é&&ﬁ&? of exp
My, ém@:gé Tt is not truei
My v ﬁamyﬁhi - Thevre 18 #ﬁéghar point —w=
?ha% Chalrmans Eifn%@?gssjmgﬁ) Just let us fixzishwiﬁh

one point. E B Foe s

My %ﬁmﬁﬁh; :
fﬂér}{ Donworths ?ﬁis aé-?a in 1111@392 =
511 other modes of é‘i&ﬁgiﬁsﬁfiﬂg an éégieﬂ ars
a?aéi ished ." | ‘
If that ﬁaé‘ to stay thewre I faver, I ﬁhg;gik; Judge éiﬁéﬁs
motion or -iaaa that 1t go outs If 1t is to stay thers, theve
should be some wovds inserted after "action" so as to make ik '
"All other modes of diamissing an aﬁi;iéﬁ before a
final determination of the merits are abolished."
It i the common thing in equity, as we all kﬁ@‘; when you
enter the case agﬁ;a z&&#’ii‘;s and say, '“;Bii‘slréismisséé“ o
My s —ézm;-i Suppose 1t is dismlssed for want of ;;zréseﬁ '
eution? That 1z not & judgment in bar, as I understand sg‘ .
lir. Dodge. Yes, 1t is with us. L |
My . Lém. © feuld you cover 1% by -iﬁﬁﬁ%ﬁiég these WOYds« -

Mr. Doble. It is the custom With us in Virginia whove |




o

you ﬂismiss a hill in aqmiﬁy, to say, “Eill ﬁismiaseé;& shaﬁ N

~ is, on 1ts mﬁrits, Ef it ia wiﬁhguﬁ gréjuﬂiﬁe you say,

| have miased aay&hing 0188 ~w=

| cedure for ending a case iIn this §3§% §f situation other than

éiffieuigy in,putﬁiﬁg it into thass rules without any ehgﬁgs

"B111 dismisaed without prsﬁuéiae" | R
Wy, Olneys What 1f 1t is dlamlissed for want of prosee

eu%i&n?

Ny, Baaaé%%ﬁ. I am incllned to think that the sgasemeﬁt;'7

"411 other msﬁag of dlsmissing an actlon g?e abelishsﬁ“ might
well go ant. There are SO meny wgys the court might waﬁﬁ'gé
dismisgs the thing wi%hauﬁ prejaéiaeg beeaasa the fellewing

warés, that is in lines 22 and 23, ars va?y gerious ws?ész Jf

"1n all cases other than thase mentioned in ﬁhis'

1@; thﬁ juégm&nt shali be reaéer%é on the msrias._

ﬁaw, I ﬁhiak”zhegs might be nuﬁaraus inaﬁaaees nok mﬁabiaasé

in ﬁhgaawgaﬁn

ohanse.
My, Doble, I agree with you ¥hat the rule absolubely

enumevates in (&} {b), {a)i (d), and (a), and for these five

reasong can there be éiamissal withous prajﬁaiea, anﬁ if we

My, Ghsrry‘ Thia is taken from the Minnesota aﬁatuka,
My, Chairwsn, and the use of the word "may” was meant to
eliminate the sory of thing Judge Olney was mentloning. The

purpose of Minonesota waa to abolish any other name a? YO«
dismissal éithauﬁ prajﬁéia@. ?hat is, gau ggt rid of what
you call nonwsult, éis&aﬁ%iQﬁaﬁéé, and ali &h& é%hﬁ? phragses

and aii»ﬁhﬁ aﬁhﬁr iéesﬁt I thiak thsre is 13?31&9& ‘some

beeaaas it 1s alreaéy in iSs ss%tﬁﬁg in the Minnesobte sta%uk&«

ghﬁ?& a'aaﬁrﬁ would want §§ glve a m&nraasﬁhﬁﬁ ﬂ}é-zk'
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you have gaﬁ a final desermination ef tﬁe cgae apaﬁ its mﬁriﬁs

and let the iaﬁya?éva?gug~i%;:§ﬁﬁ leave something fﬁ?zﬁh& 5@&&3&?}

other situations.

Massachusetss that Ls a fudgment on the merits and finally
disposes of shat cause of aetion,

Wr. Lemann. Res judicata?

‘Mr. Dodge. Yes.

lr, Lemann, Why should that not be so? |

Mr. Olney. T have never heard of that considered for
that vule, and I doubt 1. ’ o

M. ﬁ@bi@; It %8 a little ha?sk, ;f'iﬁ la.

My, Qiﬁey¢ It 13 a very ha?sh rule, 3t seems Ho me if

My Baﬁwar%h. After hearing wh&ﬁ I did of zhe sense
of the mgeﬁiﬂg:E mave, to see how 1t gaes, that lines 20 %@~2§

be sﬁ#iakaﬁ

Mr. ?ﬁsassﬁ? . I second 1t R S & e

The chaimaﬁ, " Pell us what the effect will be if you

shrike thgﬁ 9&&%’

i i,

Mr. Lemantiy Yes, that ia what I want to knows

Mr. Olneys All righ&, the effect will be thissg

court may grant a voluntary dismissal in the ocmsesmentionsd i
and nothing is sald undey what other circumstances the aﬁﬁﬁﬁfv
may make 1t. o |

The ﬁhairmghéﬁ I understands All in favor say ayﬁ?

Hr+s Lemanns ' The only objection I see is that I zhiak
there will be some uncertalnty as to whsths? you ean do 1% iér

other cases or not. Pewbaps you want to leave the uncewtainty
The Chaivmans We have gé% gome things that way in the

“Wr. Lemann., Thé question would be whether we should twy |
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%&e'?evisieg comunittee and the veporter the question of

own motion wighﬁﬁkrgrejaéie&; and where he may not, and leave

no ehumevation at all in their statutes and I do not think

to £1t all the situations in here or not. The only ébjaaﬁiég’ ;
I see to 1t is that I tﬁink you leave it open. ﬂsyb§ ik
éﬁghﬁ to be left open. '

The éhai?mﬁﬁv' Let us strike i1t out and then vefer %é'

whether there 1s a hiatus there of some kind that ought to be
taken care ofs | | | |

~ Mr, Morgan, Mr. Chairman, 1t seems to me if there 18 &
question of that kind the only thing we ought to provide for

here is the places where the plalntiff may dismiss of hia

all the rest to the courh.
Mrs Sunderlands. You would cut out everything except the|

fivat?

Wr. Morgan., Yes, as o the emumevation of the places

where the plainbiff may dismiss wishout prejudice; of course, |

without order of the court.

Wy, Sunderlands There are a geat many States that have

there is’geaizy’a§§~§éegsiag for enumerations
. Np. Lemamus - It would be better, I think, to say nothing|
sbout ite

Mr, Sunderlands - I think so

The Chairman. - Then what becomes of those cases Wk
ghs’plg&ntiff'éagnaﬁ dismiss on his own motion, but you want
to give the court disoretion? V

Mr. Morgan. - The court can always allow him to demand 7
that right, and where he can dismiss he will do so, ' T thimk | |

that 1s what the sﬁa§ﬁ§§33iﬁft&éAgaééggﬁasas ave,
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Vir. Lemarn. That at least adda to the weight of the
argument as to what %&.grgeas in enumeration B h

The Chairman. Simply say, generally, #*he a‘eﬁﬁaiﬁt
may be dismissed on his r;mn motlion ‘bafm_'é trlal without gz;éa@-
Judies and iﬁ no other case zs;ay he do so except with ;;emia«
sion of the conrt." !

Mr. Donworth, He cannot do so even in the ease you

‘mention 1f there 1s a counterclaim in.

M azazxa I think I am entitled to sgy this <~ pardon
0O - you ragily want to ge back 4o ?emakive Draft 1,
ﬁ?g"nﬁﬁﬁﬁﬁ# ‘E‘ha%: is a éirty &ig¢ (Laughter.)

 My. Clark. Qh, ne, I don's ’ehizxk s&. .

My ?ﬁpgaﬁ ,,,/Ezn Chalymen, T am gafztaié some of our agr-
f‘iﬁﬁi&y grows :m# “of the fact that we are trylng to ‘make s’.g

single vule for a slngle oivil action but ave not distinguishe|
ing between esiséé ﬁmgh were heretofore eéuiisy cases and gﬁi@ .
4t law. It 18 so familier to us in my jurisdiction that you |
can geﬁﬁim&é an equity asult mfsmﬁ the permission .Qf» the

gourt, and so fmiﬁs}? that you may ﬁis@@ﬁﬁifﬁiﬁ an a&tiim;gg- :

law at any time %gfmi trial, that I w wondering ﬁh&%ﬁay

there is not a substantlal basils for the distinction.

ffé;eﬁhsimm We are gebtting an inbereating sﬁatm&ag

heve

He. ‘Eépéégg T It real 1y is not a sisaﬁemangg.‘:ﬁ am asking

for lights I am gs&izﬁsmg out in the jaﬁséieﬁiéns am ms%

| familiar with %hat we have never been able to éiaaamﬁn@ 8

suls in aguiizzf at the zﬁere wiil of i;ha gzam*siff without

elther the consent of the defendant or iihee order of %h@ eéaat*%; 53

We have always h@g, "-z,t%izeé fsa ﬁisaaﬁfsim& g}: ge%iesg at ;Eas

|
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‘motfon that Judge Olney referred to, the motion for non-sult,

‘sult then that finally concludes the 1itigation unless the

~reason for making it necessary to gag the court's permissfon |

‘&a discontinue in equity 1s becaunse it is almost certaln that

‘solldate all oREes 1&&3 8 aingla action aﬁé then E&k@ a

at any tiwe before the case is called for trtal, and even
after the case has been called fﬁ? trial and the gzaintiff*s»
sﬁiéeaea is in, we have the pﬁaegiea of mhaﬁ is called
f3uffering a vsiuﬁga?g-ﬂan»suits We also have at the end

of the plaintiff's case the right of sheréﬁfeﬁéanﬁ to make é

which is in effect a demurver to the plaintiff's ev&éaﬁeé§'
‘Mp, Olney. Exmetly,

“Mre Pepper. And Af the court enters a judgment of none |

plaintiff, as if’ha-ﬁays'msving’fﬁ?-ﬁ éﬁﬁ trial, moves to
take aff»ﬁhg_naaéeuigﬁ which ié; ﬁiﬁhﬁﬁé; argued before the
court en banc. I ﬁﬁe eear%tﬁefﬁs&a§§@7tgkéraff the ﬁﬁﬁésﬁi%'
that is the end of his case &ﬁé iﬁ is a final Judgment from
which hﬁ mag &?gﬁ&is T

gnﬁ I éa not gés the advantage of trying to h&?ﬁ & aﬁifﬁﬁa,»

rule of digscontinuance applicable to cases of all sorts.

in those cases expense willl have been iaeufreﬁ é&§$81§$6§$ i
taken, and other steps of the sort mentloned Ey’ﬁrx Dodges -
In the eréiaaﬁy'&gsé of the actlon atlaw, a nagiig&ﬁ§§'§§§§,

for instance, or a sult on a promissory aétﬁ, nothing ﬁiil

have been done in the vast majorisy of cases, involving any
considereble amount of expense.
Now, ought we not to have some éiﬁﬁiaﬁtiaﬁ‘ﬁﬁﬁwean types

of cases or is it safe to do as we are hevre ééingfsfiﬁét“égﬁg‘

nnifagm rule ﬁi@h ?ﬁ&g&s% to ghak aeﬁisﬁ, ifﬁasgséﬁive~§f the
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. rights of the defendants”

_ California and mo has Hinnesota, and I think 1t will be found

? in most of the code 53&%&&;3

| 18 & single one of them in which on the guestion of dlsmissal

cages that we have consolidated?
'thﬁ»éhai?mag;* You would not want us, but we are trying|

o adopt %hg—uaiferm—sys%em to abollsh all distinetion in
p?é?ﬁﬁﬁrelbﬁkiﬁﬁﬂ law and equlty, to aav%'aa¥>éi§§i§etiéa'
azeépﬁ-éhaﬁ foreed upon us by the sgvanth:ﬁmﬁgﬁm&ﬂg,*wggzég
you ¥ - :”Jf‘ |

My, Peppets Only this, sir, that I should thiﬁk%hﬁéé
we might @éil‘@?@?i&é’ﬁhaﬁ the actlon wmay be éigeéﬁ%iﬁagﬁ by
the plaintiff 4in all cases wﬁara af'ter na&iée §hg defendant
interposes no aﬁjéﬁtiﬂﬁ,:ﬁuﬁ that whe?gntﬁs‘éefandgﬁhiﬁ&@?g‘
poses 9bj§§ﬁ§§n the court shall é&t&?@inﬁ.Whﬁﬁhéﬁ upon the
facts of the case the discontinuance should be granted; others
wise upon terme of paying costs s?’ea;eaeh'athﬁr terms as the
court sha;lsggéify;' |

I do not wég%'ga vevive the dlstinction bekween law and
equity, but mevely to perpetuate the distinction between cases

where there is and is not yoom for some provision saving the

My. Donworths I might say in answer to those observa~
tlons which are very pat, ﬁhaﬁ a code section covering in
aome form what we ave dolng here exisﬁa;'z think, in mest of
the States that have combined the two procedures,’ The code
of Washlnghton, if I may mention 1%, has & provision gﬂrgeftiag ;
to do thls, not following exactly the form, bub purporting to

cover both classes of cases in one general rule, and so has

The Chairmeans I don't think in the code states there
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without prejudice there is ﬁh@'siightssﬁ'éistinétiéﬂ'é?aﬁn
between the nature of the cause of actlon.
Mr. Morgan. Eat,aﬁ'éiié y
Mes Clavk, I might add too that this was a matber

fairly close, apparently close, to the hearts of a g@gé'mgpy

members of %hs-hg?;,besauaa we had a lot of suggestions 9&%_,”: |

forth somewhat in detall, and they were listed in the other
draft. There were fifteen or so from diffe?eﬁﬁ'aammigﬁésgg
and tﬁsy all want some rule because 1t 1is so mueh in éaﬁhﬁ

now in the federal cours,

The ghééﬁﬁgng My, Mopgan, 1if ﬁe adophed youy sagggséiaﬁ ‘4

and simply say you ean dlsmiss without prejudice before the

trial, and in all other cases with $Q§S§§§ of the court, you

then will leave 1t open to the court afyer the final statement 5

of the case and all the evidence 1s in?
My, Morgam. Yess o

1?@@ Chairman, I would not do that,

e, Morgan. I do not see any reason why not. It has
veen done vight along. I have had 1t done on me, when I
moved for a direeted verdiet the court asald, "No, I will not
grant a directed verdict even abt the close of all the evie
dence, but I will grant a dismissal. I think there is a hole
in this case that could be fllled at another trial and I do
not want %0 mee this litigant foreclosed,’ And I think that
pight should be kept.

My, Lemant. Ik.ﬁﬁuié»ﬁegiapt even under this Minnesota |

draft?

Mr. Cherry. That 1 the rule in Minnesota.

lir. Morgan. Of course, this right to dismiss before
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 trial 1s subject, a8 in the flrst draft, to counterelaim and

interlocutory order. That prevents most of the injustice,

T think, that Senator Pepper is thinking about,

My, Pepper. T just wanted to be sure that that point

waw 3&&3&@6?3&%— |

Wy, Lemann, You say the reporter had this pretty well
covered in his original draft, dld you?

Nr, Movgan, I tﬁﬁaghg that, myself,

ﬁ?{lzamanai” I must gg@&égizs to him., I want t@raiﬁks :
draw th&t~eharaétﬁri3atian.§f ﬁis reference Lo %hg'egﬁliéﬁ
dpaft. (Laughter.)

ﬁrgéﬁébiéii Do you have the fiz%#[éra?%? | §§u16'3§§
mind veadlng %67 SR

The Chairuan. In Minnesota the court cannot do 1t after L
the fiﬁaiuaﬁbmisﬁisﬁ;-_—

Mr+ Morgans Yes, he eani

The Chairmanes Then the Minnesota comnittee §3 §?§ng;
My, Morgan., They migﬁt/bﬁ Wrong « .
Mr. Clark« The firat draft says:

“?hsrglainﬁiff'may dismias all éyraﬁy part of his
action upon a written stipulation te that effect signed
bg»sii the partiea who appesr thereln at any ﬁiﬁﬁ’%€35¥§:
anﬁ?y §£ finaljuﬁgQGnt,ersf his own motlon at any
timarbefaga the intwoduction of proof at the trial of
th&leaségg
Let me insert there and say that we had ia—ﬁ proviaion ;i

for the asaesament of costs, That was strlecken out, but ﬁ&,f

made the change o the theory that that would follow as a

matter of course anyhow.
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Mr, Morgan. Certalnlys
My, Clark, - Then 1t goes ons
"™ % # % when the defendant has filed a counter-
claim prior to the éaﬁésfsﬁéh&iﬁmisﬁél, may és@iiﬁés
to p%rmi§=saah.éismigﬁai @?tméy order the aauﬁﬁa§ﬁlgiﬁ
§anﬁiﬂu@é'£ﬁ? tpial and adjudication. An action may
be dismissed at §E¥ otheyr %imafby'thaAaéaﬁk upon motion
and such terms and conditlons as 1t may deem jnsﬁrﬁgﬂii
g&iﬁgf&?fﬁ' '
Mp. Sunderland. - I think that 1s a gregﬁ’éééi'bet§§§‘%"' :
thaé,tﬁé'prséanﬁ’én%‘*" | ,. |
ﬁﬁ;*i%%lﬁ%‘* I move we take the élé ralé, subject %s any
?ephrasiﬁg as may be sugg&s%a& by th& ehai?maﬁ and the draft. ;
ing commlttess ' |
"E%§ ?ﬁppa?;‘” Eags the iasﬁ suhéivigiaa, ﬁr. Rsperkev,
cover the case sﬂggaﬁﬁsé by 3uége Giney of whaﬁ he éaseyibeé
as a motlon for non-suit at the end of plalintiffts case?

Mr. Clark«: I should sﬁ§p§3§4§§@f It says 1t may be

dismlssed ab any ashgr'higg;r“bg the court upon motion and
guch Lerms aadreanﬁitiaégﬁ, and 80 OXise: g

My. Lemann. You leave 1t entirely to the Judge in
every case except where the plaintiff moves to dimmiss?

Q&y;”§§§99§¢* I wsnﬁaﬁ'gg be gsure of that bes&é#&%ﬁ&%k
leads to one fa?%hsr-qgaskiea, and that ls what werﬁegn gh&a'
we may that an actlon dismlssed in that fashion is dlsmissed -
without a final determination of 1ts merits.

I should suppose tha§ if a plainsiff has had bis day iﬁ,
court &nﬁ called his witasﬁses and proved hils ecase ga the

1imit of what he ean éa, &nﬁ shsn the court on the éefeaéanﬁ*ﬁ ;;f
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E motion enters judgment of n&ﬁﬁaﬁit=s§ dismigges the a%%iéﬁ? .

,,ini%ial gualifieaﬁiﬁﬂ; whiah agaears En 1&&&3 1 and 2 or 1n

| dirvected verdicts That is the practice in the code states.

real reason for permitting that, is the fésliég that the

| a thousand 1s that it 1s the end of the oasé.

or whatever else you ecall it, that that can scarcely be de~
sepibed as the dlsmlssal of an action without final deter-

minaion of L maﬁits‘?.‘z have been wondering Just why"tégt'

15&5 2, has to be carried threugh the shsle categary af ease&, .
I do not see that 1t adds snyﬁhiﬁg %o the thought, and &ﬁ-%ha “
case referred to 1t seems to be seé&what 1ﬁéﬁas§é%§nt'wi§h}
the results |

'ﬁ?§ §§?gan;; génaﬁar ?éﬁgér,ﬂin the code states if you
move for s dismiseal pather than for L] éiﬁéétéﬁ verdict ysa ara:';
really &skiﬁg for a determination whieh éazs not finally -l

settle thﬁ;easé'ﬁréiagwiiyi. Ybn*?aal@,msve fﬂ?'a'éiﬁﬁéﬁaé

verdict aﬁdﬁr-thé ai?éumgﬁanééa that you saggéggé Zf ik %g '

a naﬁésuig-a?~é‘§ismissa§ on the merilts 1t is in effect a

Mre Olneys I think, Senator Pepper, the real reason

why the plaintiff in theme casés is held not to be bound,

%hé?s»a‘m@§£@n7isrsﬁ?iﬁ%1y a'matiéh for non~sult, not a motion

for a directed verdiot, but a motion for non-sult, I think %h&

plaintiff may have slipped up somewhere in his proof or some-
thing of that sort and he ought to have another chance 1f he

wishes %o po ahead., The practical result in 999 cases out of

Mr. Morgans Ib usually fa.’
¥r. Sunderlands As I understand, the federal courts -
have alagys:rafaseé-ﬁazg?aﬁﬁ thi&”iavﬁiaﬁﬁéﬁy,ﬂﬁﬁﬁéaiﬁi[

My, Morgan,  Thab isfékheygggg'ﬁhsﬁg,i§n§§¥aﬁy/éﬁéﬁ;%%ﬁgg'tg




federal court pecause he would either move for a non-sult,

_and he had no right to go on with fu?&heg'éviégmaag and he

expressione like non-sults and one thing and another that I

and I think §§i$1ﬁ§1§“§é&ais the right type af-ﬁuie;;

as a voluntary nanmsﬁit.n"

Mr, Sunderland. gm ‘they treat 1t as a motion for &
divected verdich ﬁﬂé settle the case on the mevits, . Th&?s~
8re hanéraés af easag ia ehe faﬂeral courts to that eff%@k

and egrﬁainiy we do not want to ée,sngehiag o apgﬁt %hgsgif

ﬁ?,'@iﬁéy;' And the yesult has been that many a man has

been caught in the federal courts, that is, & man whﬁ—ﬂaé'
accustomed aa ghﬁ g?aekiea shgﬁ I have been m@agiaaing, in

the sﬁaﬁe eéaﬁks, has bean eaughﬁ when he came insﬁ the

what he thought would be a‘haaasai§, and 1f 1% were denled

he has the right to go on with his evidence and present his

evidence, and 1t would be construed as a’mggian for a directed|

verdlict where he was submitting &he easéaégaa the evidence,

would find himself where his motlion was é§§i9§ right a§'§g§§E§§ '

1t without the right to go on with the evidence although he

fully expected he would have ghat right . | |
The Chairman: We have got that covered in another

sectlon. I tell you, gentlemen, this thing is in #0 maph

confuslon in the dlfferent jurisdictions with all kinds of

think the wise thing for us to do is to adopt a cleawr, spe-

cific rule emumerating the eases in which dismissal may be

granted without g?&ﬁuéié§i I think you wi;l leave this %higg;gi

in great confusion unde¥ all these éeeiéiéas,if we do. not,

§é§;_ths’m$§iga hag bééﬁ‘ﬁaée and seconded to a&gikgaéﬁﬁifgr%

lines 20 to 23;and 1t may be that some other changes are
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because when he read that a feow minutes ago 1t met wish #Bk':

needed, but I think it would be a mistake, and our discussiem |
ghows 1t, not to get all ehﬁéef?ariéag-systéﬁsriﬁ one uniform
yule of this kind, and 1f you try to make 1t too vague or too
géaeyal you get back Into all these differences ‘about noft- .
suits and what mot, and 1t 1s not the wise thing to do.
Mr. Lemann.’ If you take out lines 20 to 2§;,$*am afratd B
you have not accomplished your objective because it i§'§h§§ |
goling o be debated whether y@u‘hava enumerated all the égﬁga_
or whetheyr you hsvg not.: If you have not eﬂﬂm§r§£§§§b§m;;§1;;‘
then 1% m&ﬁﬁs’ﬁhst Mpr. Morgants motlon was the Iégigsi‘ai%a?a:
native, becauss you are not going &a’énumerats them all..

The Chalrman.. Let us change 1ine 20 and see, "All

other modes of dlsmissing an mction wigﬁgat final éséepﬁzngiu
tlon of 1ts merits are abolished." Then have the comulttes
check earéfﬁiiy to see whether there gﬁe‘gny’ﬁtﬁsr agpegrﬁﬁ
diemissal that ought to be liated.. We h&ﬁ&’ﬁéﬁé@ one, "For
want of prozecution.” |

Mr. Lomanns That will be good.

HNiy. Pepper.:. And might 1t not be left to the commlittes

to substitute the form originally submitted by the reporter,

general aceceptance arvound the table?.
The Chalrman. Maybe so, buk I would 1like to vote
ag&iﬁsﬁ 14, I think this is the type of rule we need,.
&gy;«£§$§§3¥- I'was golng to vote for it i1f you were ggzggff
%@’iea?aaﬁﬁia in..
’mr;;égnsy;» May Z.ma%e this suggestion along §hsf§£§§a§§§z7
bave in mind? This rule, I think, requires decided ?Bﬁ?ﬁgﬁiggfe>

in certaln @gréiéaiﬁﬁgsii T§§§§'a?ﬁ»%§£§é§h~§aﬁﬁs_$h§§§ the
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'faaﬁa?y?

that an aeﬁian §ﬁéseﬁ%1ﬁg"%ha_same ﬁssué'agaihs% any'éefgné* ,
ant shall not be dismissed more than once without the wriﬁﬁéﬁ n
consent of the defendant or an order of the court onm ﬁétiea |
and cause showna" | |

The Chalrmen, That is a common provision,

Mvs Olney. Is that a common provision?

The Chalyman. Yes, |

My« ﬁé?gani That ié, you cannot dismiss for the same
cause of action twice.

Mg+ Olney« That ig2 all ?ighﬁé' o

The Ohairman. Is thers any azégé&ian taken to subdivi-
glon (a), that is, the substance of ié? - Let us?%ét get into
the veyblage, That is the veiunﬁayy?diémigggiaantrsileé b$ 
the plaintiff alone, if a provisional remedy has ﬂ@é been
pranted, o |

Mr. Doble,  As a matber of wight?

The Chairman. As a matter of right.

Mg, Doble, I will agree to that

The Chairmen. Provided that he cannot do 1t more than

once, The next time he trles 1t on the same cause of agﬁiéﬁl

he has got to have the comsent of §he court: Is that satise |

Mp, Dobles I will agwes to thabts You will have a fight
on that in some states like Virginla, |

The Chalrman. Vnless there 1s objection m&ée;'wérwili
sake 1t as agreed to. Now, (b): "By either party, with the
written eonsent of ﬁh@ipthargﬂ’ Let us stop there a minaﬁ$;f1 L
That 1s all right, is 1% not? |

Mr. Dodge. ~That is not needed as to the plaintiff, emd | |




ge2

ool

. case with the conmsent of the ?1§;ﬁtiff?‘

way disnias th§~§1aiﬁﬁiff*sré§§§£*

the pavtles."

1% seoms to be a vather curfous provision that the defendant

The Chalvman.’ "By elbher .party, with the written oone
gent of the other." | | |
Mg, Dodges Yoa.

The Ohairman.’ You ecan éay,'way written stigﬂlétiéa of

' mrs’ﬁﬁégsi‘. The plaintlfe éaﬁ do 1t under (a) without
the written eéasgat ef'%he defendantie’ |
My« Lemanns Only ﬁa a ée?Eaiﬁ,painﬁg‘
The Chailrmans Before trial. ?ﬁis»(b) covers any ﬁimég‘f‘
'ﬁfﬁ’naﬁgeg“,ény time befere«triél;zﬁhg'same ag (a). 1

How ean you say the defendent is to dlamisg the ﬁiaiﬁﬁifﬁf*

Myq Lemanne Yes, by at&pula%iénbaf both parties at &ﬁyi
time s

The Chalivmans I take %t the fivst sentence read means
the consent of both parﬁiés o |

Mrs Dodges A8 to the plalntiff, that is not nsaeasavny?ﬁ 
As to the defendanl, 1t sounds pecullars

My« Popper. Ve are really on substance.

ﬁrifgaéggi, He does not really need the congent of the
defendany becanse under (a) he can do it without 16,

The Chalirmen, ,x yule that ﬁhaé meané by stipulation of
both pafﬁiaai | | |

Mr, Morgan. It means even the second dismissal or the
third dlomissal, | | | | 7

Wp: Lemanni. ~Taike out the words. "before trial" at the

end.
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§ to the second phrase, "or by the sourt,"”

é division that ave quaiifiea,5 By consent it may be dismisged  ¥

| anything else. -

| here is Intended to take care of those places in the first sﬁhqiff

| even though there 1s a counterelalm or provisional romedy oy

_:game sime,

The Chalvman. No, hesa@se that qualifies the Latter
part, Let us geb to that inia Eiﬁuéé%l i '

Mr. Olneys Mr. éhﬁiéman, M?;'Eéééé has trouble neve
because he thinks 1t is'the”ééma'as (a)s It would be the
same as (a) 1f those last words were not there, but, as a
matber of faot, this means that by elther éérty with the wriﬁﬁ',?
ten coasenﬁ»af the other 1t can be dlsmissed at any ﬁime.éiaéﬁ i
up ﬁai§hs;ﬁim§;?fwsaégmanﬁe |

The Chairman. The words "vefore trial"” I rule relate

My, Olark. I wonder if theve s%éulé not be a aamieslea,f
there? :
The Chalrman. That 1 a matter bf forms
My. Dodge. Was that the intention?
My . éiérk;» T do not know, ‘'he puncbuation is jnsh‘ﬁhé‘f}i
same as 1t 18 in the Minnesota rule here.
The Chairman. I guess I am wrong.

My. Morgan. M. Chalpman, I think the second sﬁhdiﬁigiéa;f;

ﬁ?;-Dﬁnﬁ@rﬁh;~‘?hag is what I hava’baan’tiyingzta say fop

The Chalrman, 1 will read it all ﬁégéﬁhsr théﬁz 

"By éiﬁh@f‘p&?ﬁ?;-ﬁiﬁh the written consent of the
other, oy by the court u@an the agpliéa&ieﬁ of eithew |
party after notlce to the other and sufficient cause

?ﬁh’ﬁﬁﬁfﬁ o
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paragraph, - | : ,
Mr. Cherry, -Just to bring the matber before the commite

tee and bring it to a point, I move that the action be diemise

"aible vpon bthe sonsent of both partles at any time up to

- Judgment,

My, Dodge. - Second the motion.

My, Doaworth. - Of couvse, the éiffieuiﬁy abaut»éhsag,_'
amendments 1# that this has a long history, these seekiegshaf',_f‘
the code, and there are 10t8 and lots af decialons under tham,‘:;
and, as far as we know, they are saﬁi%faeﬁeﬁy; = “ 7

The Chalrman, - Well, we have got a clean-ocut grapaai%ieﬁ4;ﬁ
there, = Will you read thab, E?s,ﬁﬁ@ﬁ@é?é?hﬁ?? ‘”w-—

(The motion made by Mr. Cherry above was ?eéé by
the stenographer,) |
(The question was put and the motion prevailed
without dissent.)

The Chalvman, Now, we go on to (b}, "ot by the court
upon application of elither party after notice to the othey
and sufficlent cause shown, at any htime before %?ialg? Any

objection to that?

Myi Olneys Yes, to that "upon sufficlent cause ghown', |

That does not state what the cause 1s, and 1t should be muoh
more definites I should diglike exceedingly to 8ee it left
50 a court or judge to dismiss a case upon the motion of the
defendant oy what he might think was sufficlent cause. I
want his discretion very definively limited in that ?égpseﬁ'
by rules

The Chairmans I think what the reporter meant when he
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sald "of elther gé?ky“;is §h$ party who i& maintaining the

if a géavisiea&l vemedy has been g?aﬁ%eéa " Now, undey (h)

| his point i3 good.

::e&ags where bthere 18 the conditlion in‘(a) about provisional

f by ovrder of coury, after gceé eausa'ah@wn.'

€ counterclaim as well s the orliginal sult? That 18 a clean=
é out proposition and I ﬁhink that i3 what the reporter meant .

| His phrase "elther party" was unfortunates

sult, You see, the first clause qualifies the right of

absolute dlsmissal before trial by saying 1t éaﬁnéﬁ'bg done

the parsy who brought this sult or asserted a counterclaim nay f;

want to dismiss withous prejudice befove the trial, and he may|

have had a provisional réméﬁ#»ef something here, and, theres
fove, you have got to get the consent of the court. Is that
not what yau.mﬁan?: You do aﬁﬁfﬁﬁﬁnfif I bring sult the othey
man can éismissziﬁ before the grial féﬁ cange shown?
My, éiark« Ask My. Cherry. i
Mr. Cheryy. 1 agree with Judge Olney. Eve%yﬁhing
should go out with the written eensan% of the other.

lip, Olney. That éas,th&-éhairman*a polnt, and I think
The Shairman; We have Lo put something in to meet the

vemedy .«

Mr. Olney. To bring the mattér t0 8 head, I move that

in subsbi%uﬁion‘far the matkér in the second portion of (b),

1% be the sense of the committee that the plaintiff shall have

the right to dismisas his dause upon notlce to the defendant,

The Chalvmans At any btime before Hrial?
Mr. Olney. Yesas

The Chairman. By plaintiff, you mean a plaintiff of a
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. My, Pepper. ?ﬁéjéffééﬁ is veally to transfey aube

| division (b) up into 5ﬂbﬂiv&si@§ (a)s In other words, the

7 - effect of what la p?a§9séé°is to énla?gé'%ha eategories in
é; : | which ﬁhe plaintiff may do this and say it is the aﬁbjéaﬁ'
i - matser in (a) hy'aﬁéing'sha bay of the court on the plaintiffty |
motion to do the things aﬁeéifiéé'in (b)% ' | |

The Chairman, Which he cannot do as & matter of wight
in (a)? S

My, Peppers Exactly.

The Ghaiﬁman; As a matter of faym,“éé révisien I thiékv

it ought to be transferred up to (é§gr:

Myry Pepper. I second the ma%ie;a

The Chalyman. Aii in éav&r of iuégé‘éiﬁéy*s mgﬁiaﬁ é
aye.s | | | o '

Mys Donworthe I would like to understand what that

- motlon is.

The ehaifﬁana Tt means thiss ﬁn&sﬁz(a) you have given o

the plaintiff an sbsolute right to dismiss bafere ﬁ?iél ﬁiﬁh§{

out ér@jﬁéiee é&&agﬁ where there 14 a grevisienai’?easéyg;_

Wrs Donworthi I understand that.

The Chalrmans Now, yéa have té hava some way 4o éismiég
gﬁen shere are the exasptlons, so we provide that 1t cen be |
done by motion before s?iai.ﬁﬁ order of the court, and veally
| 1% ought %o be a quazifiﬁasieé oy aééikisn»ﬁ@ rule (a). , i

Mr. Donworthi I am in faver of sﬁiekiég ko the limltas
tions of clause (a) &niées both parties waive that aaégiﬁiéﬁgi
and I would favor striking out all afyer "oy éiﬁhﬁ?ﬁéar#y,;._
| with tﬁe'wﬁiﬁﬁén,éeﬁ§§£§;§f the other," and not let the eé&ﬁ%;

dispose of %ha;éanéigiéﬁsﬁigfgééag?a§h¢§§;§_"§ bg;%&#g‘ifﬁif»
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upon it wwe

%;hes ias% three lines intended,

'-ig a eeungaralaim, or there. 18 a %amgarary inﬁunaﬁi@n, ar a&a&

| been g?aﬁgea, in his dlscretion to allow éismigﬁaE; and Bhgﬁ :

18 311 it is iatsnéeﬂ o éa.

there 1s a counterelaim and the defendant 1s theve inalsting

- The Chairman. . That does ﬁ@%fﬁiéﬁié%’it; Qéuaﬁerelatms
are eaveréé by the last .part. T daa*s ‘think you hav¢ éane 14
v@?y wall; %ué we are not aliewiag Bim ee 1f thsrs is a azaim %
and a eauake?alaim.gné the platntiff wants to éismiss ?@ ars

maﬁ allawiﬁg h&a to dismlsa %hsrésun%eralaim; ?haﬁ 15 wha%

M?; Donworsh.  The maﬁieag then, 18 that (b) waulé ha?e
two aiﬁaaﬁianas one 18 that both parties by wri&%en aﬁigulas '
tlon, notwithstanding the 1imitahisaﬁ a2 (a), may have %he |
case éismiasaé. That 18 all right. ﬁbw, T aﬁéerstaﬁé iﬁ
is p?apeseé te 1@&?& in.slsﬁ, oy %he eaayﬁ upon the apgiiﬁ 4;, .

cation of ****

The Chairmans  The sultor. _ 7

Wy Donworths  "ews plalntiff after notice to ﬁhé»é%héﬁ
and suffieiﬁns saﬁa@ shown"?

@p&;@hairmghgf Befoye triale

ﬁr§rﬁaa§erﬁh;f ﬂffaeagse,,thakiisivery ﬁa@ﬁﬁ}*iﬁéééés7

?ﬁg Chalrmen.  Suppose you bring a’saié,fauégs;‘sﬁé g%a

g?aeseéing of that kind whieh has been 1nseituﬁa§; yau egnnaﬁ
dlsmiss that voluntarily undey {(a). . But the sours sugh# %a

have the pover unéar'éh), even 1f a praviaienai rema&y hag

§?§199ﬂ§$¥ﬁht' 3& you say, &haﬁ 13 a alaaaeeuﬁ iasaﬁﬁ
Yy, ﬁe?gaﬁ, f mr. thigman, you eaanag blame ﬁha rega&ﬁ

besause enis is th@ ﬁiﬂﬁ@ﬂ@%& éﬁafs; whiah,he éié nas ér&fﬁg
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18 attempting to 1&@51&3‘6' oan fovesee all the cases wheve a

" atbention to, - We are providing specific inatances in which

and whieh he opposes, and I must say I have - maybe you
gentlemen here have had S0 much experience that you can foveses

all these cases, but I cevtainly &aaht'whsﬁhar‘anybaay that

d1ismissal without prejudice ought to be granted.
Phe Ohalrman, - You move o rééénsi&sﬁ e
My, Morgsn. I think what we arve doing here, and the way' ;
we ave getting balled up on every one of these see&iénn,iahaég
1t is & pretty diffiecult, if not an imposalible, task ko .
enumevate all the situations to gseb thg court up so 16 eaﬁﬁéﬁ‘:fi
let a case go without a decision én‘ﬁ%émefiﬁs;=, Perﬁénﬁiiy,¥!i]

I think 1% ought not to be done. -

My, Olneys I think the gﬁsﬁar'éa’?réfass@r'ﬁa?gﬁﬁ.
thiss The thing we are dolng now is to provide the cases i:ﬁ el
which the court may diamiss the actlon., We ave praﬁéiﬁg ,
spéeifié~easea;'gﬁt it that way, in whieh %ﬁeqéeﬁﬁgrmgy‘éigé{fiif
miss the aeblon withous the dlsmissal being a fudgment in ﬁgrg;;ﬂ

Mr: Morgan.  Surely. o

Ergjﬁinayii Now, his objection, and I am vather with
him on 1t, appliea to &haé state of affalrs when we get ‘
shrough with our enumevration, applying to that the rule ﬁh&&*}:fi
1t shall not be dismissed except in those cases: I am afrald
of thats

Mp, Morgans So am I¢

Mp. Olney: But the gpecific instances I want to call hﬁ -

1t can be dismissed withoub being in bay, and we ought to do

that .«

%rﬁiﬁégggﬁ%a I ﬁeﬁégéfif we are &éil%ﬁg;ﬁh@;@é@#ﬁ'e},.:g
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I will fight out the guestion of whether we want a-iimiﬁaﬁiéa;

1% thera, aréxyeu?

auything on shat . I ég?ee you can plck out instances wheve
yﬁu gre aure the eoars ought to have the pewe?, bu# I am

wondering -- of 36&?3@, yeu are not going 50 eemggl him ta ée

My alnay; _ In some cases I would aémpai'him‘ﬁe do 1t
‘ Eﬁ;’ﬁérgaﬁ; Only in the cases where the parties #ré
willing is that right? |
Ve Glnéy; Hos in case (a), in the first instance
there, I would compel him to dismiss ié;
Mr. Morgan, That is, L the pa?%ies e (8) and (b) are
both whore thg §arties are willing? |
The thirman; Vo, (a) is not. A
Mr. Movgan, (&) is where ghﬁ»ﬁ&aiatiff alone wighes 147
ﬁr; @iﬁeyg_ I mean the plaintiff alone, yéﬁ;
The Chalrman. Gentlemen, if you want bo ?eeansiéaﬁ yéuy
pﬁeﬁésiﬁi@a to enumerate the conditions on which it may be |
done, we will have o vesonsider, |
Mr. Olneys I thought we were making distinot headway
h@?é; | 1 :
" Mr, Movgan. I understood that your proposition was aha#
we were atstigg_ai@ the ¢ases where he aéaiﬁ“ée 14, and then
in all the others it had to be on the mevits. Let us enumers

ate the cadea whevre he can and then when we get to the end we

Me. ﬁén@é?ﬁhi>' If*wa do not enumerate them, the limitaw
tlon amounts to nathiﬁg‘ |

The @hai&mane X éea*b shiak there 1s any qaestien abou
enum&rabings ' |

'ﬁgy Beéggg" There gréfaﬁiiéaaﬁ two othey eéééa in é?iéﬁ
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yules which provide for éismiasai Wiﬁhéaﬁzprejuéiée, whioh
does not cover thls. -One 1s for fallure to make dlscovery
as ordeved, and the other is dismissal for fallure bo serve
¢opy of the éémgiainﬁ’ o 4 |
The Ohairman. - That is easlly handled, ‘L§1i a&ha?fmﬁaeﬁ
gxoent as grﬁviéeé in ﬁhéés'raiéé;> | |
lips Lemanns ;,?hese codes of Washington and Californla
seem Lo undertake an enumeration, . Why ;hauidn*ﬁ we?
The Chaivman. - I think every code does, |
My o Bcnwé%%hs - They are auba%&ﬁﬁiéii# aiike, Washingbon
and Galifééai&@ f o
My, Olney. We can aisouss %hﬁﬁﬁqugétian.wheg we asme:jf‘f
to it | E ! | i
The Chairmans Ksﬁ, we have got a ﬁaﬁi@ﬁ that the aecenér:
part of subdivision (b) - | | | X
My o D@ﬂﬁ@?ﬁhgr' 3efé?e”§hét goes to a éate, let me ask,
does that #ighﬁ~§gevail~gt any time before tvial?
The Chairman. Yes.
Mr., Donworth., A1l right, I wauié rathey leave 1t ss 1%
1 in most of the codes without ﬁhaﬁ,'bﬁt I wlll not delay by
any opposition. | |
(The queation was put an@iﬁhg maéian prevalled,

My, Donworth voting 1n the negative,)

The Gha%rm&n.<r I may auggéét'é@ Bhﬁ\?épértaﬁ'th%ﬁ he
may gw@gerlgsﬁvansfgr that to (g)jhssausa 1t is only intended
#0 cover thé,aaéas exaegﬁgé;in (a). |

"le) By the court whsﬁ, ﬁpeﬁ the trial and before

‘the final sa%miasien of the aaae;_ﬁhafplaiﬁtirf'abgaéeas

16 (or rails té:Qubs%aﬁgiaég:éﬁreaﬁablish his olaim oy
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right to vesover),"

My« Olney. ,?ha§; Senator ?eggé?; is &ﬁr'méﬁien for a
non=-gulite | : |

My« Lemanne 'af_eaﬂrsa 14 ghould be ﬁééé piaiﬂi'ﬁé?;
haps, 1t 18 designed to prevent ﬁhe‘jﬁégé, where the yiainﬁiffgii
has falled o sustaln his gasé; from entering a judgment at
bar. - :,‘
| The Ohalymans We put in the werds "in his éise?sﬁiégﬁ
in there., I suggested that ané the reporter has nﬁtéérﬁhag
to make that p@&nt clear, | | |

My, Lemanns Yes, the Judge made 1t heve.

gehaﬁar Pagﬁeﬁq - What ié ﬁh@IQignifieanee of the
braegeﬁs around the ﬁé?dﬁ'ﬁa which §uéés Olney refeora?

The Chalrman. Becauss he may have falled 50 substane
tiate hls case and not be willing te abandon it, and 1ﬁf§ughﬁ'7
to go ine |

 Mr. Clark. We put the brackets around to ralse the
‘queatian whether 1t would prevent a motlon for a directed
é verdiects The ariginal-phrase*wihhsﬁﬁ the ﬁraekats is in the
original from which we book &ﬁsf The chairman suggested
putting in after "the court", "in its dlseretion" to covew
that. We dld not want to prevent the court's granting a

| motion for a directed verdiot.

The Chairman.  Listen a minute, This is before final
submissisép Eﬁurggnnat'make a motlon foy a directed verdlety
hf’shan, can you?

Mr. Cherry, That is the point, In Minnesota 1t does

‘not interfere with a ﬁ@&iﬁa,fér a éirestéé verdict.

M. Morgan. + In lots of the federal courts they will
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in mine, and I understand same'aﬁhs?'éis&?ie%s, you may, when

fthat diseﬁatian, that he can either say to me, "y will entore

or, ﬂizﬁilljﬁnﬁaﬁﬁaiﬁ your motion and éismias this sult

. motlon foy a direscted vepdict in the federal court under the

 requires the defendant $o rest, and that is a final submis

% sion of the case under the law.

for a direched ver&ic& 1£ yau hﬁé sh&s in, and that aamﬁs, of
eourss, when the éviéénéé 18 eiaseés
ﬁrc‘iémﬁﬁﬁwr ﬁag 1 Staﬁ@ thiz as I have understood the

éiseasaieﬁ around ﬁh& tabie? ~ In some dlstrlcts, at least

the plaintiff has finlshed his case, which ia a long way from a
the esse beling closed, pevrhaps, say to the k?ialrjuége, "y
want to move for a direscted verdict. He has not made out a
case. He has affirmatively shown he has uo cese."

In some districts at least the judge may say, "I agree
with you," op he may say, "I might do kﬁ but I will not iﬁ‘
this partieulayr cases I am goling %e»egﬁe# a jJudgment of aan;’l'
sult," That is not a judgment at bar,

I,uﬁéeratand we are going %o permiﬁ the judge to have

tain yaur motion and dismiss ﬁhis cage wlthout 9véju§iea, B

finally," ov, "I will not do either. Co on with your caase."
Wy, Dodges Yes.s

The Chairmans  Of course, you must bear in mind that a

universal practlice at the close of the plaintiff's teatimony

Myr. Dodges That is disovetlonary with the Judge.

Mr, Clarki. - Jaaa‘a.miau§a en*ﬁhaE;" | ‘

The Chalrwan. — And the present practlce in the federal
court is that if you waﬁﬁ ﬁa ‘make aAmsﬁiﬁn fa§ 8 diﬁé%ﬁéé

verdiet at the elasé of uha p&ginEiff*s cane yeu have got to




g3l

rest,.éﬁé if»y@u‘éé not get the court to promise you in ade
vance %éab he will aiiaﬁ-geufﬁa withdraw your vest and ?éégég,
you are sunk, aéﬁ we put a clause in a later rule that thas
does not applys |

‘Mr, Clarks 'fi ﬁag-géiﬁgfga HAY waw

My, Lemanns That 18 o short ocub. ’Ea’aiways‘givas yén
that assurance, does he not? | |

Hr. Donworith. 1 never knew 1t to be refused.

Mr. Pepper. e have what I fancy amounts to the same -
thing, and iﬁ 18 the practice in the District Court of the

Eastern District of Pennaylvania, as féiiawéi

The plalntiff puts in his cases ir the defendant is un~ .| -
willing to take a chance that 1f his m%%ianfis ﬁ?@f?uisQLEng ' é
should be precluded fyom goling on with his defense, then he
moves for a nsnﬁéuik;j If the court grants his motlon the
eéss is nonssulted and is £inally dlsposed of unless on sube
aééaeﬁ% mg%iaavﬁhs=n§n%sainfis taken off and what is substan
tially a new triel awarded, | |

The Ghairmgn; What is the diffevence theve? Both are
on the merits then?

My ?eyye?; Both are on the merits, but if the ﬁefeaéwih;f
ant 18 willing to take his ehanee upon the weakness of the
plaintiff's case and 18 willing to forego his vight to put in
any evidence he asks for a directed verdict at the end of the
plaintiff's case. x "

The Chalirmans ﬁ%yfsheulé he, 1f he can get the same
reaui%-en'tha‘merigs 5%5& méﬁieﬁ for nonesult and save hia
rights to puﬁriniaviééﬁée?

Ny, Poppers Because if he does that, if he loses his own
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-_maéﬁ by the glaiﬂﬁiffi ?mea tihe piaintiff would open to thﬂ

. only, the defendant mgy'maka the elesing;spgeah to the Jury.

if he eh@ases ﬁa, may waive his righﬁ to ina?eﬂuee any ovia

alone, but in that event the éefgadant nas the eclosing sgegeh

"paper bo be such a omge that the eourti would have had to

‘jury and I wauié get %hé elasing apeeeh¢ )

dence, and goes %0 the jury on the testimony of the plaintiff

righﬁ o move he taka off ahg nenmsuit, the ja?y hag aancluéeds/€
it by i%s V§rdiet, the quesﬁian is 39%%1@6; buﬁ if tha plaine
H10F puts in h&s ass@ and ﬁh@ égfenﬁanu puta 1n his sase and
then the ﬂiﬁeeted vayéict is askﬁa by aha p&ainﬁirf at bha :
snﬁ af ﬁhs dafeaﬁaﬁt's cage, but the piainbiff may at the eon=-

glusion of his gass rasﬁ, as uaaal, A§§ ehaﬁ the dsfénﬁan&,
dence ab all anﬁ fo. ge 6 the juyy on the plaintiff*s cane

to the jury. We af#aa do that. whah‘i wag tyying jury.
trlals eonéﬁanﬁly;gwh9$eﬁhe giainhifﬁ*s easé geemed to mé‘en{
refuse o direct a verdict or would ha%é'haé %o refuse a
m@tiag'fef nonssult, but where I belleved the Jur& were noy
going to glve «G?Géi? o se’mz‘gaf ﬁhé things at{aﬁeﬁé by the plains
51078 witnesses, T would walve my right to inﬁ#aéue@ sayfvi;'

evidence in defense and say I wilirgﬁ to the Jury on the case

Eg;_é;ﬁey; You mean the defendant weulé open to the juryﬁ :

My Pepper. HNo, where the defendant inﬁradu&es_n&:avig

My Lemanni - The pigiasiff makes the ﬁpaﬁiﬁg and the
ﬁefen@anﬁ elssss, ané shs piaintiff eannéﬁ regiy?

e, Pepger. . Ehaﬁ ia rﬁghﬁ. . The reason for hha&, of
ssursa, is ﬁhas thsrs has besn 00 evldeaee on the regord axé&pﬁjf?
that whieh %he glaintiff haa inﬁraénasét ’

The Chalrman, Earéfislg,ggisk;gggﬁ;iragﬁﬁ'f¥ém yous The
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Eﬁﬁiig is a vest just the aéme;

e, Lemanns It 1s haw?§§u pﬁe 16,

| m@.”sxarm, That is Rule A+10, and I wonder if, with
that 1& it, A-10 and this in a@ms WRY wwm

 The Chairman, Let us walt unbil we gob Ghere,

V. Temann. I8 it not a guestion of phrasing as to just f,

how 1t should be?

The Chalirmane We are in & 1ittle disagreement about the|

gquestion of final submission. ' Wsréagh&~§é make 14 siég? what g

final submission memns, and Mr. Morgan thinks there isn't any
final submission until the verdict 19{#5.

My, gargsa; Ho. ' |

My, Donworth. Until the jury re%ségs‘

The Chairman., You draw the line on the jJury retiving,
and the coury half'wgy &hreagh his charge, or two thirds, or
all the way through? It does not seem to me yeﬁ can do
that. If the Jury is present in the courtroom, if that is
not the final submlission and the jury happened to walk out and

the judge brought them back wws

My. Morgan, That 18 veopening. The courts can reopen |

but you still have a final submlsgion.

The Chalvmans You want the vule to mean that he ¢an do

ghis at any timo befove he has finished his chavge, is that itf

i

o

Me. Movgan. I am not arguing for 3t. I am Just saying

that 1 you are uaing'gfiaal aubmisaion” you are using a

phrase which is variously interpreted, that is all. It does f

not make any diffevence to me in p?1ﬁ§$§1§ whioh way you des
¢ide thiss I am §$?fﬁ§§l¥ ﬁi&iiﬂg 0 ﬁake i %afer@ the

ﬁha?g@>sﬁart&,aa a;ma%te? gf faéﬁ, , ;:_.

St o DRI LR
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. The Chaivman. We agree that the words ought to be

cleared ups  Now, what do we want to mean by final aabmisps?i\ég?-
Both sides vesting? | " | |
O Mee Lemanns Make it when the jury retires. E’ﬁay Lanty
that & good time? Isn't bhat practloally the same as the |
Judge's conoluding his éhﬁ?géf |
Mre Clavks How about a ;agyaﬁﬁifeé engse? - |
My, Lemann. A jury-waived case s does this zaea;if’éﬁyéiiing |

theve?
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Just 89 wminutes after the time set for trial. The Court

- ought to have bthe right, if partiss do not appear, to dlsmiss

the sgég.' | |

Mr. Danworth, The defendsnt may want the case tried.
Eﬁst because hafis'anfér%anste snough %o be a 1ittle late,or
even an hour late, he says, "™Why, for heaven's sake; I have
got my witnasgas coming. ; want to dilspose of this matﬁarir
Don't éis&iaﬁhiﬁy”

Thiz is a uniform provision, I think.

The Chalrman. But the trial has not commenced. The
défendané ;aﬂneﬁ compel the tfiél.if ﬁ%é plaintiff does not
gét a judgment on the merits. _1 |

Mres ﬁérgan.' That 18 in the ai