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PROCEEDPDINGS
The Chairman. We will come to order. Major Tolman
is not feeling very well this morning and 1s staying at home.
I am making My, Eﬁmménﬁ o take his place at the table here

 because he has some matters of substance to be considered. ,

§ My, Hammond, will you el for Major Tolman this mégaing?,:

My, Hammond, Certainly, My, Chalrman.

RULE A10
{ resumed )

| The Chalyman. When we adjourned last night we were down
% to the first bracket, being the second parvagraph of Rule Al0,
| The situation i1s thisz At our last ma?ﬁing we all agreed hthat
we wanted %o go as far as we could u&ééﬁ %hs”Sévanﬁh Anendment
of the Constitution in authorizing judgments na&éi&hataaéing

| %hﬁ;verﬁiaﬁ, and the only question we were in doubt aboub was,

how far we could go.

T will say that I have reexamined the Slocum and Redman

| cases, and I am not willing to lgnore the fact that in the

; Redman cage the ocourt, in two different places in the oplinion,

lald emphasis, or at least stated the fact, that there had

Bty

1t was sald 1t could not be done ab all. Then when the
Redman cage came up == and all of you know how vweluetant the
court is to overrule former decisions, thinking 1t much bettey

to distinguish them, and that 1s especially true in cases

'| vefove the Supreme Court of the United States, with all the

!ﬁmpiieasians %ha%»mag 6ama$§;§h frequent overruling «- so they

“'Qﬁént into ﬁ&g Redman eg$§'§ﬁé clearly digﬁiﬁguisheé it on the

| :
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ground that there was implied consent. And while they did
not sayrin expliclt ﬁarés that thelr juégmgnﬁ was baged on
%h#t disﬁ&n@ﬁien,vyeﬁ that the common law rule is they must
| consider esch sase in the particular light of the ocase iltselfs
so T would hesitate 4o pass up to the Supreme Court a rule
“that flably everrulas the %1éeum eage in the light of what was
saiéﬁia‘sha Redman case . |
| T belleve a yuls can be put up in such a way, with strik-
ing out one ssnhanaa‘in ths‘ﬁiaaum eaée, that they ean do it,
and then put up our notes explaining the situation.

-y view 18 this: thas we ought to dvew a ruié_se that in
any ai?@umﬁﬁan@; the cguvﬁ may reéeévé the questlon ﬁniass one

of %ha795§§&aa eh;$%§§£ And I have é%awn a rule which gives

that view and which goes guite & ways in the matter of fmplied |

consent .

Mrg_clnay; As T undeystend the situation, fallure to

object will be taken a8 sonsent?

The Chairman., I will read that in just a minute. I
think we ought o draft a rule on the theory thab ﬁhs Raﬁmaé
came ghould be considered in the light of the facts of that
case. Now, there 1s amnother point and it 1s thla: »@ha mgske?
of whethey the parties conasent oy na%,iﬁha gourt can ﬁake'ﬁhé
| verdict of thg Jury Lf the 3ﬁ§y‘¢@n§en§g There seems ﬁé be
| guiﬁa‘aanszéerabiegraeeieé of that kind at common Zgﬁ'befeﬁé
the Conatltutlon was adepted. That ralses the eeaﬁiusiaa‘
instantly that 1% is not e denlal of Jury trlal under the
 Seventh Amendment, if in asséréénéa with the old common law

the court yesorves the question With the consent of the jury,

I am in favor of p&ﬁﬂ:&gf&ﬁé%ﬁﬁg@ in the rules 1, Eithag Q
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| Now, please note thiss

- province is reexamiumtion of the sufficlency of gharaviéﬁnﬁﬁél
And If 1% 18 So oome to a question of law, that 1t does not

_involve any examination of the facts, all right.

that the court may do 1t with the consent of the parties, or
if they do nol ébjee%; or, secondly, even if they do object
the court may do it if the jury consent. S@ I have drawn a
rule that atbempts bo go as far as we can to lmply consent
without any mctlon, I think that is the thing to do,

On pagsrlé of my comment I suggesat that, =« |

"Whenever a motion for a directed verdict is
- granted e

and you will notie that I do not say declined or refused, as
that sounds too mush iiké 8 rullng, «=-

"the court will be deemed to haveirasarvaé declslon there-
on and to hgvs taken the vardiat%subjeaﬁ to a latey
determination of the questions iﬁ@@iﬁaﬁ,¢ané msy3§h§?§ﬁ"
aftier enter jJudgment on the verdiol,; or on m&ﬁiﬁn thgrsfe§>‘
order judgment notwithstanding thﬁ»vefale&;_erra new
trial, as may be appropriate, snd as the ends of justice
shall éaq&iﬁgg provided that, in no case where there im
a een%tiﬁu%&mﬁ#i éigh@ to a jJury trial,,aﬁaZI thsrgeaﬁﬁ
eraegsjudgmgnﬁ notwithstanding the verdict wes"

"on the ground ef insufficlency of the evidence aanlt
I have limited it to that because I think Dean Doble will agres |
there 1a authority for the proposition for these things in the

Seventh Amendment, about reexamination of facts the only

"notwithstanding the verdlct on the ground of insuffisiency

of the evidence, against a party who, prior %o the -




| g5

| only a reexaminatlon of the verdiot on the ground of insuffi«

‘there is meve impllied consent.

103

submission to the jury, shall have objected to the

court's reservation of the questions ratsed by the

motlon to direct, Motions for judgment notwlthstanding

the verdlct oy féﬁ a new trial may Eekmgdé in thg alter

native." | |

Rﬁwg I add to that this clauségaa |

"Notwithstanding objection by a party the cours

nay reserve the guestilon 4f the jury consent. "

Now, if that ralaés all the questions yéu want to decide
under ﬁhs gaeQEan of aen3$§ﬁ éf_ﬁhe Jury é? consent of the

partles, all wights The ghiré'is,whgthsr after all 1% is

clency of evidence that you want to gﬁérég The yeporter's
rule seems to procesd on the theory that the Redman case haw

no significance as to the fact that the parties consented or.

-Mr§'§;néya= You mean ﬁhaﬁ & motion for a new triai ﬁp@ﬁ
the grau#ﬂ of the right of the court to order i, 1§'naﬁ
limited by tk;e Slovum case. |

The Chairmans Not limited by what?

My, Olney« I8 not 11&1&9@ by the 8locun case.

The ehaisman@. Ké;—it 18 a judgment notwithstanding the
verdict. | | | |

Mrs Dodge. This §raésiea was recognized in the federal
courts in é case I was iﬁﬁarss&a@ in, whﬁge.ﬁhere,wgs a slziﬁié‘~§
verdict agalinst me in the district eourt, and finally aaﬁaéid
Judgment aftey the verdict. ?hs~eﬁ%auia'aeur§‘af appeals re-

established the verdiot for the plaintiff, by & 2-to-1 decision) |

and the Supreme Court of the United States ﬁn&s&meuaiy‘ﬁﬁﬁéﬁga; ‘
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| If the partles stood aveund while the ju?y was consenting i#

~ does not make any difference what the Jury does, But 1f the

| parties objeot then the court can do it 1f the 3ury's§n§éﬁﬁs;

f'reaervaﬁien;- The coury does not havé-§§~§ffiﬁm§§iﬁﬁlyrf&ﬁ

. serve but the court ahall be deemed to have reserved. You igé;i |

- then, notwithstanding that objJection, the coury also will 3&?;

% Well, gentlemen of the jJury, may I have y@uﬁ*éanﬁenﬁ o do

. other phases ﬁa_ba\eanéiégrééi  I simply wanted to stavt the

| ball rolling hewe.

The Chairmans You say 1f theve wag not establighed

squavely within the Redman case the question of implied consent?

would be theiy conaent too?
Mr. Lemann. If the parties walve 1t you do not have
to have the consent of the jury under the Redman case.

The Chairman, I am assuming 1f the parties consent 1t

Thet 18 the theory of my rule.
My, Lemgmn, This case means if ?hs parties d1d not
ahjégég . - | |
The Chairman, I state here uhat ‘this &a,aniaﬁﬁamaéié

unleas one of the partles objects. And if it does ﬁbaéﬁa,;f

this?

M. D@égsg,. Gnaimingﬁe;éa*

Mr. Lemann. {Interposing) Well, in order to fsrmﬁily
bring this matier before the cémmittee, I move that we asdeph
the ohairmen's suggestion. |

The Chairman, Well, one minutes I think thsﬁ§ m&y‘b$i

My, Lemann. Well, that was the objeot of my motion.
Mr. Dodge. - Lsn't that matter veferrved to in ﬁh@fﬁépﬁ?ﬁé§_ 

er's nobe 7
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é' that at alle

- @enk, or whether Lt ought to be pus unﬁanﬁiﬁien&l, with a note

f out specifieally, in two places, that ﬂhs;partiagfééﬁgsnﬁgé;r

 ing the court to do something which in a way ls perfectly

~ Senator Pepper has the same ldea I think, The only point is  2

1% and put up & rule that it does not require anybody's cone
E sent in eréer ta ?aservs, and then see if the court wild

| agree to Lt z @ 1n favar of putting up & rule hgvigg &

1039

verdict was denifed without any veservation of tﬁa que g«
tion of the suffieiengy of the eviﬁsn@é, or of gnyébhs?
matter, and the verdict for plaintiff was taken unoon-
ditionally and not subject o the court's aginién on the
suffienoy of the evidence," | o : |
Now, that 1s pretty shzéﬂg language.

The Chaiyman, My rule subm{ tted here does not question

Hyy Fég§e?w ALl that I meant was bbiss I wase wenﬁerinq

whether the rule ought to be put in the form of requiring cone

that we 1&%@?@?@&&& the Slotum Cage aa appliaable aniy to a
alvustion in whiech thare was no reservakien*

The Chairman, I do not think that was in iﬁgv I do not
fesl the Court has gone that far. I think in the Redman case

it says something move than & mere regervation, I§ polats

My, Olney. Fupthermove, 1f you are going bo ask the

court expressly to reserve ruling on the matter, you are asks

useless., It should be automatically reserved go far as 1%
iergassibiﬁ to do it
The Chalrman. My rule says,-«

"ahall be desmed to have weserved -=-"

this matter of procedure. He wants to go the whole hog on
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divection 1n 1%, giving the partles the right %o object, wwa
‘then saying even though they do uwumma‘aw@ mamwwvawmwmm it if
“wwm Jury @@ﬁ@@ﬁ«Wm And then in a footnobe atate that the |
mmﬂawwwwm is amwwwaammww of opinion we ought to mm‘ww far as
am.amnm but that wm.ﬂwwx of what ls sald in the Redman awmw
about consent of the parties Wm%wwm«www«uﬁm mnmw@_mnw to wm
beyond that case on lts mmmamm‘yﬁw that 1f the Qourtd wm‘mwmwwmm‘
o mawwww aﬁw.amm proviso about wummaaw of the mwwmemwwww. |
amwmmnw of the mwwww we favor it. Now, in mwww«awuw they
will awxw,wwa decision on our mamuawmnmwwwow to mm«nww out
wwm.mwmdwm@ about consent. Bub wwmwm»m of mﬁmwwmm uw aa@,
mwwwm we will have the awmww thing in mbww and mww that aw“
have to do 18 %o %wm‘, a pencil @w@my & part of ww and we
will have it.: 80 I am in favor of putting 16 up o the
maﬁ%w.ﬂpww‘mm«mamwmmwwmww w&ﬁw they throw the mwamﬁm;mwan,
aslde practically.: |

What I do feel is that in view of all the conditions,
which we are amw.mawwwmm with, 1t makes it very inadvisable
for the Court to be overruling anything that they do not gwmﬁ
0, that we might be goling back in the traces m“wwwwwuu .,mw.m,.,
if so it would be an uncomfortable situation, I mean if we
Just ignoved the facts in the wmmﬁwu.mwm? m How eould we?

Mp. Doble. - Do you think it would make much ﬁw&m«w.ﬁ% |
to the Gourt which of these two forms xm‘mmwwwmmw‘wawa 1
requiring no consent of elither the Jury or the wmwmmﬁw o
we ghould recommend thabi ‘and ﬂmuﬁ 2 of yours, where we uww
we feel this is ag. fay as ve mmu mww | ww may be that this

4@w¢»wamma¢m mumwmﬁmuw "am far as we mnm mwa namwm be bthe

better way, ﬁuwmmmm that anm wa mm wmw a8 wm an




*peyonoy fou enwy M.wmmagmmmawwmn‘wwamw\mﬁ,wwmmﬁ»

,w;ﬁ“wm,

| weuso aq Lem eaeuy .hﬁunsanummm aou *om \,wnusnﬂumu ouy

‘;um‘ »ornd WWm@mwmm ous u3 g o1 6

.wx_ﬂwmm«ﬁgmwm posng 34 eqne Wﬁ_‘ﬁwmnwmmanm,uwm 30 91 e8wd uo *seury

u\wmwﬁw,amm»,mﬂ uoTgEeBine &, UBWATEYD euy - *eIna BIYL ojuy Ay

Mﬁam.mﬂ;wmu@ﬂ@mm wiol egngjiequns eys oNil I mwﬂaﬁaBWmm,wmﬁ.
(tnots edow 47q OT4TL ¥ ANq 4TnS6A oue. wah m»umn L1on3T TlIM
hnﬂp nmwmum aug YL IM euc euyg eandwmop mw eauy Lfeyn puw ‘orng

mpw»unmauﬁu.mw dn gnd nofk g1 ,wnwauanWm_omu 400 eNIJL3E UED

Loys mwﬂ# hwﬂ# 3T ueus puwv Lvm ey dn vw gnd o4 nwwn@hmMMﬂw,

mmw nous a» Len mmmﬂmauu U3 eq pInom swyy ‘wﬁwuawm‘*&%k
| « w@mmp@m@.m,awmmama ores ®
Mﬂ ﬁwx and qudtw em ‘esooye nok Ji mmm mwmu“ﬁ@mamnwm oq JUEBUOD
= wwwﬁm‘mmw#@mm oyq qeys mmm&gauwa uw,ﬂﬂw. *UBIATOUD YT
| *aeygaAng oF oy mxﬁﬂ.uﬂganmwwa ‘mopy f%awﬁozwmw
oy uTHeTA ATuReTd rumaiep ou
*mmumw mnaﬂ mmmmﬁ,»mﬂmaumm&wm BT
«xmﬁma oM WUL SYNX W ww«pwwmuﬁm o TIIR op fhmnﬁe CaR
| .gwaﬂmﬁmnapn ewos op Q4 Wy wmﬂmnw pue
meuy mnMaMWw hmm anwﬁa nes Jo mww«mmm mm»gww deyged ganop eys
o1 puwy wu,mﬁ dousang 408 TITA oM JUTHG §  *0Tqed Yap
wgwﬂmwmnm 48a%g ouy 87 awys ‘op 04 mwmm@w@a MWﬂwwu wmamw
,anw_wmmw 04 B® Mmﬂnm I mmndme@mmumuu _ﬁmmwswa‘@ma.

,. == f8uY 30q ‘Op 09 PePUSRUT §aNCH ouR
gsum Jo wmﬂp eAT3UALOBUOD B BT BTUS ©8YO UBMPRY UL JO BGOBJ
oqs jo megs up :Lem SR MM and TUIA I *uwwapep eyg

sosjacad BUS N0 ONTALS PUR AOULANI oF UED NOA PUEUWODeL

pus edoy es quug §ny feeEE0 uBHpRY PU¥ UMOOTE eyl depun

thot

SUOROIITP OTI4TL B POPLOW 6q DTNOUE BT NUTUL §nq FUSHATED 6us

218




A

mmm wm» mw u«ﬁu wnwm wwm we M mw .‘m_ mm mmmmmmw o

»wwwmmmw BOU PUB: wmwﬁ B3 wmﬁw&wp pesoedtp ¥ ma%

wmgwm«mgﬁnmaﬁ wmmmwwww ﬁﬁw mﬂwlmm“wummw oy g% mwwwmwmme

wﬁmwnmmg uy Suissnd Jo juPnous
OUg PYY I 6 INTAR SUL JO OTPPIW euf UL euop eq o4 ufne
V g8um Jo uopqeenb etus ugIA Seyuy orutw prnoys em Nujus Jou
mm,¢(mw,m,;wmummwwpm,nMnMmu,wa 95070 Uy 4% ep¥m wowwwpp,mw»m@m«w
wu; ‘ w.mmm‘namwmm ® 0% mmmwmmmm mﬂ.@ﬁn@ﬂm_MWMWm usmpey pus Wnooly

eus wWupun T cAuowigwey s, Jriauteid Jo pue eus 3 ‘moygom
mw Baeyy WM awm@w wﬁﬁ pseu oM HUTYUS [ BeswWO uwmpey puw ﬁmwmmm

wmwmu»mu Rou 83 5uwmu wmwmm euo yaym Bugjyeep sy svus ‘moy
e z'mwaﬂm&wb pogoeatp d4oy pesom
. eawy Lem wejgand 11¥ 4uus BuppuessysIMlou fpesussd gou

ST WOTHOW GUS HWBUY JUSA® OUY U [WFAS Lan{ jo aeajuM

50U B} 30TDASA DOROOATD ¥ J0J UOTGOM Y ¢ poquea’ gou #7

uOT4OW euy 484 JueAe oui Uy BOUGDIAG Buldesjo JLesuty

Jo eBetpatad eys Juijajem Lqedsus snousys jusuddde ue Lq

. peaegzo T TE8 ous JO PBOLO OUS 58 SOTPASA POROLATD ®
&0g eaouw Lew fgaed v Aanl v £q pejaL UOTR0E fuw uy,
~ teBuwye geyy nwww 3% P¥ed mou sn »wm : wmwmawanm 4

..mwwm * HAWLH m i

Pe30ofqo tow BT eseddns T WPTUA ‘edeu3 ,AuOMIAESS, 405 ,e0uep
(=749, 04UITANGRS OA 4¥YY POABEIIUS PO T ANQ ‘BOUIT § 84T
ous YA mwmnm off sn ey uoyHe® 408 oy B0 03 aepAO UI ,wmw
$3avmes L FuTsBEAPPE WS T GUUM ST WYL  *URAOMUOD AN

*qutod euo 4wus 58 Fujseed

NmMMWMWWHum %0 fasuguyiedd $TUY §N0Q¥ BUTHTUS GOU @48 B8 JUIY MOUS

¢w.uywmm.un J0AQ SAOW OM UOUM OF  *§OBUO UBNpeY Pu® UMOOGLE Gus U}

'08




gl

} suthorisies, but my impression has been that these hfé two

 independent or only partly velated provislons. If the right

- understanding is, the fact that 1t 1s tried by & Jupy means

that this gecond clause of the Seventh Amendment , -« trial

03

language -«
"That in no case where the constitutional vight to
Jury trial -es"
whether that is germéﬁs with reference to the point, The
Seventh Amendment 1ss
"In sults at comuon law where the value in contro.
 vepsy shall exceed $20, the right of trial by juvry éhaii
be preserved." o | |
That we know ﬁb@ﬁﬁi Then the next sentences
”Anﬂ no fact tried by a jury shail be atharwiae re -
examined in any court of the vnigsé Sbasga ebhgr %hgnr
according to the yules of the gaﬁm&n law."”

I would defer o these gentlemen who have examined the
of trial by jury exists by statute or in mny other way, my

"aeoording to the rules of the comwon law"
would apply. :
| The Chairman. I agree with that. Haven't I covered
vhat? |
Mr. Donworth. I would atvike out
"in no case wha?§ there is the constitutional right to
Jury trial.” Ll
The Chaivmens I would ﬁﬁﬁ,-baéﬁﬁag you ave trying some '§
cgges by Jury where ﬁhers is no eana&i%uﬁi@n&i right, and %h&?ﬁéé;
you ﬁaaié likg to yrasaat t?ia; by Ju?y as ﬁeilq o
My, Dovle . Thaﬁ Ll b?@ugh& up in Bhﬁ &Sﬁ&ﬁ egaQ, 3@&




 will agree to it.

§ are 8o limited that the m@ﬁb@?s of the committee have been
pagaed ng@n4§y 8 jury 1t cannot be otherwisze ?Qéxamineé aéﬁargﬁ,f

| ing So common law, whether 1t had 50 be examined by a jury or |

§ not.

- say this would cover 147

§ the mtatute you have a right to arjﬁ?y trial, and I think the

- have the right by the Constitubion but got ik;%yygtggﬁggg;a Gl

will wemembey. |

The Gh&i@m&ﬂ;? Well, 1 am dlgqualified in that oase,
beeause of being a parﬁy« » 2

Mr, Doble. T think bhe Seventh Amendment has no referw
ence whatever to a cage ﬁhere~3nry is waiveéi- ,I,ﬁe not ‘shink
we can waive a jury ané then say that we still say ahs faeﬁ |
has been examineﬁ by a Jury. |

Thﬁ Ghairmaﬁ. I have ne% provided anything of that kiﬁégz

ﬁr. Dobie. I know, but I wanted to ralge that point. |
T should like to put 1t in 1f the Supreme Court will stand for

1+ T should like to make that Qreviéien if you gentlemen
The Chairman. That gets down to: the effect of the fiﬁéﬁrf-

ings of a court without a Jury, and that 1s another rule and L

I think we betbter bring it up ﬂhaﬁé;5
Mre Dobles ALl rs.ghtu

Ny, Donworths I am sorry that my powers of expression

unaeble to get my point. My point 418 that if a faot has been

Mp. Morgan: If a jury tried an equity issue would you
Mr. Donworth, I am not so sure about thats Bub under |
Slocum and Redman aaseﬁuaﬁgig Just as maéh»a§71£>§a&,é£é n§éis«ff

The Chairman, ALl that we ave dealing with heve, if I |
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i the question in Dean Dobie's book, and there found authority

§ for the proposition, and that 18 what that reexamination of

. the stabtute means something or not, and the asura,uakasAﬁhs
verdlct of the jury and reserves a question of law, or does

% not reserve it, and a2 motion for Judgment notwithstanding the

underatand 1t aright, ls the question of reexamination of the
verdict, because that 13 what a motlon for judgment néﬁﬁiﬂhs
standing the pleadings is, and it 18 so whether the tfigl
court is considering the juégmaaﬁ naswiﬁhsﬁaﬁéing the verdiet
or the &ypellatg court is doing so, I% ia-a ??éﬁﬁ@iﬂﬁﬁiﬁﬂgg
And, 8o, that is why I gat in hevret R
“agﬁwiﬁhstsnéing in any case aharé thsra is ﬁhﬁ c@ns%in
tuﬁiem&i righﬁ to a 53?3 arial:
How, if there is not, we waat the abaezuﬁe right to grant
Judgment notwithatanding the verdlet. If theve is, then we
paas on and says: | ,;7
"In no such case shall the aoa?t ovder judgment
notwishs sanding ﬁhg.vagéiet on the ground of insufficlency
of the evidence.” |
Now, & reexﬁﬁin&ﬁiﬁn of the ¢lause says thatiz
"No fact passed on by & jury shall be reexamined."
8o that when you come to a motion for judgment notwith-
standing the verdick, if you are not yeexamining the facts

the Constltution does not stand in your ways I looked up

the facts meang.

Now, suppose you make it a queatlon of law as to whether

verdict i&-maée, ané-ﬁﬁare is no ques#ian,af fact reexamined,
no quastioa of fnas 1ﬁ?ﬁ1vaa, ne guestlon of sufficlency. of

the evidenoce, but @anai&éring the qnasﬁien ag to the m@&ning
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of the pracyice or the wtatute, oannot, under the Seventh
Amendment, the court grant judgment notwithstanding the vere
diot, wegardless of consent or what not? '
My Donworth. 'Ea?alyg' 1 7
- The ehai?mang That pa&nﬁbis made in the hégkﬁ, Sa I

 stuck in that gqualification to try So ﬁ&ﬁﬁaﬁv§hiﬁ'ééﬁ§eﬁ§'§@

the least common denominator .
M, Donworthy T must again say that I vegret my powers

of cleay and aesaise'stateméntg and will make it again: The

~ Slocum and Reduan cases are good law in any case tried by

Jury, common law case, whether or not it had to be tried by a
Jory. if it was in'fggt tried by a jﬁry, thﬁthﬁ?ziﬁ'haé to
be sa»tzieé oy not, as to any comumon 1§ﬁ'6aaé, the 8locum and
Redman ocases will E??iyt‘

The Chairman, No, siry I think you are mistaken, The
Slogum and Redman cases are based wholly on the 3@3&3&&&%19#;1
which gives the right to trial by jury., If there 18 no cone
stitutional right, the Slocum and Redman cases @;%

Mp. Lemanm. (Interposing) What common law cases do notb

 have to be tried by jury?

¥y Donworth. But independent of that question.

My, Lemanns I thought your statement implled thervs was
such a class of cases. My. Movgan asked you 1f you wanted te
apply it to an equity case, and you replleds Yo, I put that
aaldes. You say it applies only to a aaaﬁf%haﬁ doea not have
to be tried by a Jury. I want to see what kind of case that
18, | |

M. Donworths My point is that the constitutlonal ree

quirement 1s that a question of fact over $20 in a common lew
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. betber opinion 1s that in a condemnation case there 1s no

Jury trlal; and, second, even though you have no right to a

cagse shall be passed on by a jury. That 1a one thing. The
other thing 18 that no fact passed on by a Jury shall be ve-
examined other than as provided Ey sommon 1aw. |

My, Olney, BEven if 1t 1s an equity case?

My, Donworth, No, that is not the point. The polnt ‘
ialﬁﬁa% Lf there is & a&&%&ﬁé of the Unlted 3tates saylng that ;
a party is entitled to a Jury trial in 5§»aaé%sa e B

M?,ﬁieﬁagn.;( Ia there any eammsﬁviai e#sg in which he
would not otherwise have the righz of triai,by Sary?

liy.:Doble.  There ls some doubt on 1%, but I think the

right of trial by Jury under the 33va$§hf5m§ném§aﬁ.-

The Chalrman. There la mention of it by thQVSugwamﬁ
Court

My. Donworthe Bub my point 4s that 1f a man has the
right of jury trial, whether under the Qaaa%iﬁutlen»a?,éaég
if he has it by reason of a statute, then the Redman and .
8locum cases apply.

The Chairman, I agree to that, |

My, Peppers Mr, Chairman, I ﬁeaﬁaﬁ if that view of ﬁhg'
Slocum and Redman ¢ases applles, :

The Chalrmans There is a provision in'éhs ean&ti&uﬁiaﬁ
which says no fact coveved by a Jjury shall be reexamined, a# a
part of the Seventh Amendment, and that 1t only velates to |
cagses where jury trial is»guarsnﬁeeég, I would not considey

1§-§§h6?§159g' You say here, first, there is the guarantee of

jn?y trial, 1f you proceed to have one, the facts cannot be res

examined. I take that examinatlon-of«fact a&iau&a;anﬁgaﬁygiﬁ ;f
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% to pass upon Lty .

| constivuction. of the Seventh Amenduent if you did not tle the

' and another statute authorizes trial by jury of the thiﬂg:%hi&ﬁf.

148

relates only to cases where there 1& a constitubional right
to jury trlal. But I may be wrong abous Lte

ﬁ§¢ Eenwé?@h;1 Ie $¢u will pavdon me in my atbtempt %o
state 1t once moywi If’gaybﬂﬁy thinks thisg is aagning nore
than g meticulous. sticking to the gabjéaﬁ; all right, baﬁ i
there is a stabtute giving a man a jury trial, then the Sloeum
and Redman cases apply to it just as mush ag Lf the ééﬁﬁﬁiﬁﬂ@
tlon gave him the vight.

The ehaiéﬁas;g- We can amend the statute. We ave only |
troubled about. the Gonatitutiony | | 7

My ¢ Clarks I never heard of Bhié sonatitutional ques-
tion befﬁ?es~ T should 1ike ﬁé have éhs’esnsaiﬁntianai experty

ﬁa§5nanﬁagﬁh§, Dean §1§rkg.wh§§ de you think of this
situation: If a stabute gives & man the right to tyial by
jﬁ?§37&3§3§h§ﬁ shafe 48 & motion for a direated v&rééé%i you
have the faeﬁ that he got his vight to a jJury sriii from the
statute rathey than from the éaﬁsﬁiguﬁisa,,agé does that %ﬁga

away any necesslty for all these precautiions we are now gone

gidering? |

Mrs Olarke Until you brought the matter up I confess 1‘._2
waald'havg recommended the same as does the gﬁairmﬁnifﬁﬁﬁ aE
this may be good argument about an eﬁniﬁg case. I should 1ike
#0 hear move on ite 8

M, Morgane X% seems to me you would have to abraln §95 '

two parts “ogether, I should say that when a statute authoprs |

izes judgment notwithstanding the verdict in a pa?3;$ﬁ§§?~ﬁﬁ§§§£ 




gao0 |

~ position should be put up to the Court that in the Slocum case

. Hughes wrote the dissenting opinien &ﬁé qﬁaagé that case in

. Redman case, notwithstanding the fact that the original devi

f rule 1t, buy theoy distinguished it, and they distinguished it E

E on the ground of reservation, and they also pointed aﬁﬁ szé. o

& plicisly that §h§?§ wag the consent of the partiss to the

| ?eaayvaﬁicn? They have not gualified it latterly any further
than that.

worries me o have %o think of 1t as & legal technloallty,

- that 1f 1% were within the power of fhe court, after hearing

a1l the evidence, to tell the Jury to give their verdiot, or % |

2049

therebofore had not been tried by Jury, it would be parfaékzy
obvious that what the legislation had given legislation could
taka*away» And there would be no constitutional question on
it at alla |

My, ﬁﬁﬁwéfahp I ﬁithﬂraﬁ'my polint in view ariiagk of
aympéthy, But I do think the other point igaggesteé ghould
be pﬁﬁ in here, ﬁam@lyfﬁﬁﬁr | |

The Ohairman. (Interposing) I aceept that, whenever at
the close of the evidence «- I agree to that. | |

Mp, Pepper, You have in mind in determining it the pro-
theve was a dissent of four judges, and that Mr. Ohlef Justice
which the Supreme Court of Pennaylvanle iéag ago decided that
our practice did ne%Jvielgﬁg 8ne>gaaranﬁy  of jury trial gone
tained in the Statve Constitubtions

The Chalrman. Yes. But when the Jourt took up the

gion was a S-to-li decision, they did not ?évarsa 1t oy overs

ﬁra'?epparg‘ It 18 one of those situations in whieh 44

because I do not)&hiak:gay men, not & lawyer , would imagine
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reserved motion as the ends of Justice shall require,

and shall modify the verdiet accordingly.” |

The §hairmaﬁ; We are goling to recommend that to ﬁhﬁ
Court in a nete,iané recomnend that we go that far and strike
out any provisc about aénagne;- | |

My Péppéﬁu I think Major Ebimaﬁ would feel ﬁha% that
ought to have been brought o the aybentlion of the committee, |
and that 18 the veason I have taken up your time %o do iﬁg Am f
| I right about that, My, Hammond?® |
% My, Hammond: Yes, :

Mpr, Sunderlands As the yule is proposed to be drawn 1%

geome to me the motion part deals with the least desiyable of
the alternatives, and that the addenduin to our wule takes up
- the move éa@irabié part of the alternative. 'xklaeama to me

f we ought to state the rule the other way, on the basis of the
propriety of the yeservation amg at common law, and then pﬁgviﬁd.ﬁ
thet although such réservation is not made the 3ﬁégmanh,naﬁwiﬁﬁm
standing the verdict may nevergheless be vendeved if the parties
- desire. 2 :
Ths~6hsirmang Kéik;*if you areé putting that up to me z;"g
| will say that I do not object, I feel very sﬁramgiy that I
do not want to vote for a vule that vequires them to btake the

poeition on the theory of discarding the Slooum &nﬁ Redwan

cages on thely state of facts, I am quite willing %a'reaags

mend, or to join in a veoommendation, that they go that fay if

% they feel they can. Ba§ I am reluctant to put 13 as our pﬁi; :

imary rule a thing I will have to aémig, if anybody asks me,

goss beyond the Redwan eagéﬂ; ﬁggviasbiaérﬁﬁnéeventaﬁ says to

met We did not overrule the Slooum cases Look at what we
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sald in the Redman oase about consent, and all that, and
?ssarving=wi§h tuplied consent. Why, if we put out a rule

shat flts éur a&as;, and goes as far as the facts ﬁeem 8o

'3ua§£fg, 311 righﬁ: 1P we feel that any rasﬁyie&isn,aught
to be sﬁ?iekan out if they can, sné redommend that that be :
the unanimous view of the @ammistaa; all wvight,

Mpr. Dodge. In the csae sa which I veferred thila iévﬁﬁ&g
wag dones ?hé case was submitted to the jury, and in aéaefaa

ance with the practice in Massachusetts, the court divected

the Jury that Lf they should £ind for the plaintiff they ought ‘i
also o veturn an alternative verdict fér the defendant, whleh
conld be’ehha?eé‘if'zaﬁa?'iﬁ was held ;s'a mattey of law ﬁhé

% plaintiff was not entitled to reaav$?» That is what he é&ég
and go they veturned hﬁa v&rﬁi&ﬁs, bu# the primary vewdias waa ’

for the glﬁinﬁiffs The Supreme Coury of the United 38a§§§ |
§ entered Judgment for the dafsnéanﬁ on the otbhey vsﬁﬁiﬁﬁa

| My. Dobte. That was from the standpoint of the é£36?§~
tion problem.

9  Mr, Dodge. Well, they agresd to that practice.

Mr, Donworthi I favor consent of jury»iéaa, b&é&ﬁ&é T

think 1t would be very rave that plalntiff's atborney will

| consent 4o the ?&sgrvﬁgieagi He gi;l want a chance if he égﬁa'
to %?; it over again and introduce new witnessss to covey &hér
hiaﬁué, So I favor the consent of the jury a8 a subatltute.
That 18 your ldea, len't 16, that the consent of the gaﬁy'wéﬁié *
gbs a substitute fg?-éanﬁééﬁ-éf the g&?#iéa?l

Phe Qhﬁi?man«' ¥§3;5 Bven thgugh the p&r&ies abjected
the court aaalé do ik, having ths jary*s eénaea%s

¥¥@§f§§fﬁi§ﬁ?; I move ﬁhgﬁlyeuﬁk&aggggﬁiggeba-géégﬂeé as




the report of the committee.
o The Chairmans I state that as my rule, but it may ve-
guirve rovision aevﬁe forme ALl I would ask is that my yﬁ;e
in substance be put up at least as an alternative vule, Eﬁu |
#6e, 1t has a good many things in i5. There 18 this qﬁssaiany,§
abaﬁt whethey you are troubled by the Constitutlion at all, 16
is not %ﬂﬁﬁff%@iénﬁy of evidence that you are talking about,.
I don't care whethey you put my vuale up as~§h§ only rule, with
recommeudation 4o strike out the pra?iSQ'abeuﬁ é@ﬁsaat,:ar puﬁ-vé
| my rule up as another complete rule as an alternative., That
is more & matbter of detall, {'
My, Qlﬁéy; ﬁh;n éeaiing ﬁith,ﬁés Supreme Court Lt would
seem 1t would éé bg&ﬁe? to put 1t uwp in the manney you have
suggested, that we have gone @z far as we feel we ¢an withous

the possibllity of overruling a deelsion of the Supreme Court,

Then call attention to the faot that we think in jusﬁééa,ﬁﬂﬁf
rule should go further, Now, that is the proper approsch to
the Oourt, 1t seems &5»m£’ in a mattey of this kind, '
The Chalrman. Tt is more a matter of contact than any-
thing else, how to group up all that. I fear they will pull -
back on us and say that we ave bﬁuaging.it aside. I notice
the veporter says he does not shiﬁk much mpbout the mention of
consent in the Redman case, that the treatment of that rather
indicates it was Just thrown in &né §£é~ﬁa§ mean anything. I
am not willing o go ﬁh§§ f§?9 . 4
Mr, Clark, They said there 1t was a fact in the case.

When I olted the fact thab Shere was no objectlon I thought that
wasn't consent 8o much a8 16 was thab there was pa.éﬁgeeggeagf

Mr, Morgan, That i where he has it wrong,




My Clark. How far that is a declsive fact ia:neé made

clears | © o e |
»'ﬁﬁ§ Peppers it says %aeiﬁ songent s -

ﬁré Cherry. @h&t was 1&&@! on unobjected tsa *§§~§§
ghera twice in the Redman easa, and I don't think Zk ﬁa&‘%ﬁ
av&riéekeé; | |

My %emgﬁa§ In discugeing the Slocum case ﬁhﬁy ga?ﬁiég;  §
iarlx'éadela distinction, I éé'naﬁ ghink you aanéayﬁhéy :
d4id not vest the Redman cage on the disﬁina%ian; o 3

M. Glavice Oh, noy I think 1t was ‘ylewlng ghs prac- |
tiee @f vsssrvaﬁian af verélet, and ths gaége rsservaé iﬁ, |
and thas that was e declsive facty |

My, ?épg&ﬁ%a ~z3:%h£s'ﬁ&ﬁﬁs? éf:§§ﬁ8éﬁﬁ'§f’§ﬁ§?'$ ﬂéﬁ&
to get my wind eiéar as to- h@? %ha% ts Lo bs given, E?ﬁﬁ,
court in submitbing a question to aha jnﬁy éispasea of the )
motlon for an instpucted verdlict, the pariles having failed
to agree that he should make veservatlon and the court turns
o the jury and puis gﬁﬁham~thagaeaﬁiau»whéth9?~égﬂﬁé§‘ﬁﬁgy
will consent that he shall exercise that prevogative. 'ﬁagg
must the jury be polled? o

The Ohairman, I showld say it would have to be unanie
mous, You éaﬁnﬁ&;%&k@ a thrae-fourths vote of aﬁuggaﬁagﬁgg§7€
1 éh&z&iﬂ asgume that in order 46 get the consent of the :huvg L
you would have ﬁ§ ge&i&eez§¥g53iyﬁbyaaiiiﬁg-ghﬁiﬁﬁﬁﬁégﬁiﬁg 1
to the point, and g#ﬁumiag;ﬁhsyreﬁaaﬁﬁﬁ igrﬁéuid §QV§:EQ/§§vE
unanimous aeﬂsénﬁg; {Bu£;thas,1g~ma?eag;g§a$#&§§iﬁa ﬁhﬂ§:§§$§\

thing else.

Mp. Popper, It wWould take guite some time to explain te
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- understand that situatlon.

f Gentlemen af the juﬁy,»is bhat all right? &néAi néve?-sax a

1 the jury has consentad:

f suggestss I presume you gentlemen of the jJury have no abjeeﬁ
' tion.

~ the Conatitution.

- 1t, but Mr. Sunderland calls attentlon to the fact that for

| over 300 years Lt was, at common law, custemary frequently for

 The Chairman. The court would likely say: Gentlemen
of the 3ﬁryf'§his:£$ an lmpoptant question of law, I should
likéféézgi?é 1t further consideration, and 1 you have no
@béégﬁi&n-we will take your verdict with the umﬂerstkadiég
that I can veexanlne the siﬁﬁaﬁian‘iat&# an& snser Jnﬁgmeﬁt¢
%ﬁgg:QS%ﬁhﬁ'ﬁayfharéeéa 1ty in about a 363393@3, and the jﬁ&y
will say what they have tatsay,fané that 1s kha end of iﬁQ

My ¢ Lemanny Ordinarily he could says I am'net 9vs§g?ad ,

to direct a verdict, but will veserve that pight, and if omne
of the lawyers does not get up ané'ebiéeﬁ he does not ﬁgeﬁtéf
sa#éanything mﬁraiﬁ But one of ﬁhe lawyers may jump up and |

says 1 do not agree 4o Lts The aeurﬁ wéuid shen says

jury that would say no to a judge.
My, Clarks I think in Massschusetbs ﬁhsy reeiﬁe ﬁha%

Mp, Dodges I$ is usually done I think as the ohairman

Mr. Peppers . If that sstlefies everybody's sense of 3uia':?
tlce, all vight, 1f that gets around the Seventh Amendment of

The Chalrman. The point is that it does not get areund

the court %a-?aae?vé a question in that wﬁyi with the jufy¥a

eéngsuhs It ts not g@%tiag arauné the 6@ns§1&uﬁiea; it is

mevely eanfingng 1% 4o *hﬁ@ was. & Eﬁry a?iai at the common zax"wi




}izggj |

~and that we ave here compelling 1t to be done Iin that way

' make him do it withous violating the Constitution,

i at all. T do not ﬁgﬂ%‘iﬁ»raaggminaé,~and 1 am going Ho sube
fz&ﬁ thig 4o the jury, and I éé;gsﬁ grant your motion. He

. cannot do thabt under thig.
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That 18 the btrick about 16,

My, Dodges It accomplishes the same vresult as having
a directed verdict, |

H?%»?ﬁgger, | Our minda are one as to what is ééﬂiﬁaﬁigi
and Judge Olney has moved ewe |

| My. Loftin, (Interposing) No, I made bthe ma&iaﬁ;

ﬁr,»?spgsr%; ’Pgréau ne . -A@ﬂ Mpr, Loftin has moved that
the matter be formulated in the way Sﬁggsaﬁeé by~ﬁﬁé—eh§irman, _f
wiﬁhran~alﬁerﬂ§ﬁiv$ note as ia algo suggested by himﬁ I aﬁ
glad to second Ehaﬁ motions | # |

Mrs Donworths I favoyr the m@tie@é But I am not sure
that this discussion has at all called attentlon to the fact
that in the Redman case the Court actually did make the reseys|

vation of the sauf§§$ own dlseretlonavy power of Judgment,

whether the jJudge wants to do 1t ov nat; Hga‘at&eaﬁiau bean
called o that?

The Chalrmane T have called attention to 1t in & brier |
way ﬁy saying that I made 1% aaeamaﬁiﬁg When you are ée;lﬁngv‘ﬁ
with the Conatitublon 1f the court has the diseretion you can A

Mr. Donworth. Bub &8 that good jJudielal yraa&&ee; I
favor putting 1% as 1t is, but I eall attenﬁian that we avre
going beyond these cases in that we are taking away from ﬁﬁﬁ
judge the right to says _ﬁsnﬁl@a@g, there 18 nothing to ﬁh&i
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@ where %the 1égislatnr§ pasged an act vequiving the judge to

 Wisconsin held that that was true, and that the legislature
% was without that power, I ghink our situation here ts dife

| ferent, because wa~a§s dealing with the matter by vule of

| the rule.:

 favor of the motion will say aye.: (A chovus of ayes,) Those

besn foreed to reserve L1t he can say: I have veserved 1t bub
do not deny ity The fact 18 that we have left the door open
to the appellate court in this procedure: You h&ve~reée¥§§d

1t and you should not have falled afterward to exerclee the

reserved power., You should have exercised it and directed & |

verdicts We have not done the lowey judge any harm, but we
ave foreing him to reserve his powers although not foreing him

to exerciss them.

Hr,{suaéérlaaﬁiﬁ That exect point was ralsged in Wisééﬁﬁipi

pefuse o direct s verdlet and %6 hold tihe maﬁﬁe?'ageﬁ,3 The
polnt was ralsed there that that was an interfevence on the
part of the leglslative branch of the government with the

inhevent righta of the judiclary. The Supreme Couri of

Gourt, and theve could be no question here of legialative
intevference.:

The Chairmans: No. The Court itigelf would be making

Mr. Sundevland: So I think that point here 1s oubs
My .- Peppers Question.-
The Chalvman. The question is called for.: All in

opposed will say no. (S8ilence.) Th&fwm%iéﬁ'i§~§§$?i§é};~.
My. Clavke Let me ask for informations Do you want ib
In the form, "The court shall be deemed to have veserved",

rather than in the form, "The ggn@ﬁ;muéﬁ;?ﬁgﬁﬁﬁgﬁﬁg
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think 1t an important matter.

? around and ask the jury danyway, so what diffevence does 1%

| make?

. theve 1 any need of mentioning the appellate courts, because

% eally follows that the appellate court may do ite I do no

| tiees In the gbabes wheve the statutes do not give the

. appellate court the right ﬁefeﬁﬁey the Judgment. ltself, they

recently been changed,
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My, Doble, Yes,

The Chairman. I think theve is no dlstinctlon between
teliing him t6 do i, and that he shall do 8o and o when he
18 doing 1t | | | |

My. Dobles Some of them might dlasregard 1%, sﬁé we

The Chairman. When the court ralses the question and
sayss Genblemen of the jury, do you consent? it gives oppow- |
tanlty for objection, but 1t really is a trap set for a lawyer|
to admit congent 1f he does not call attention to 1%, and mﬁk@',i

him file objection, But 1f he dld the court eould turn

My, Doble, ALl right.
The Chairman. You will note I have not sald anything

about what the appellate court may do, and 1 do not think
once you glve the telal cours bhe powsr to do 1t, it automati« jf

see any dlstinctlon in the Seventh Amendment between a twial |
gourt and an appellate court doing 1t.

My. Morgan. There would be this distinction in prac«

always go through the Porm of sending it baek to the trial
court and ordering the u?igl‘aaé?ﬁ to enter judgment pursuent
to the opinions But as I understand it in New Yok the

appellate court itself may enter judgment, unless that has
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The Chairman, That may be so. What I meant wasg that
I 1ike to avold all rafaéane@,ﬁa what the appellate coury
may dé. éaee we say a kh&ﬁg may be ?ésxamis@a afber ?@?&iaé,
why, khsﬂ, if the %rial eaurt can do it the appelias& eeurﬁ |
can veview 1ta action in éaing or falling to do iﬁ. S0 you
do not have %o say anything sbout the a§p$11&§é ﬁaﬁ?ﬁ &ﬁéﬁég

Mr, Morgan, In the matber of the wesult T think bhat
18 probably btrue. | AR

Mr. Clark. I em not su?e about what véulé h&?ggng On
a motion for a new trial the trigl judge's éééisian is saga"
poged to be aiaereaienary, and you eaﬁnag appeal Ehsrs oxoeph £
foy an abuse of the éisare%iaa under %hg federal rulas,
Whether on a motlon for a dirested verdict that would follow
or not, there may be a guestion. | |

Mys Morgans There is no discretlion there in any of
the cases, "

The Chairmans On a motlon for review that 1s becauss
there 18 no juégmgngg; In the appeal statubes they ?ﬁéﬁiﬁ@
appeal from Judgments

Mr. Olney. A motion for a new trial is different,

The Ohalrman. How ia that?

My« Olney. The trial judge should have the right to
grant a new %riai on the ground that the verdict ia agﬁiﬁ§§
the welight of the evidence, that it doss not comply with aﬁa
verdioty Now, that is éame&hing the appeliate court cannot
very well oheck. If the trial judge has granted a motion
| for a new trial on that g?@unﬂ it is aimaa& iapasaibiésfér
the appellate e@u?§~ta reverse his ﬁaeisiaﬁj ualasg it can

show why bHhe eﬁiéanaa is abaelneély éamgsliiﬁg ané that ﬁ&r
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sbout a new twvial or newly discovered evidence. I think it | ’
- would please him although there is nothing to be bartiered

ARWAY «

may be granted, might be put in the alternative., That is the |

| gimple practice, to avold two separate motlons foy heavring:

rule when drawn should cover the case not merely where the
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rensonsble man aéaié reseh any other yesult. The same conw
glderations do not apply to motlons for dirested verdlots
#hgt'a§§1y b0 motions for new trials. |

The Chalrmsn. No. And I have dvafted 1t 8o that the
soury mﬁﬁ thereaftey é?&é?‘éuégmenﬁ naﬁwiﬁh@ﬁgnﬁing the vere
diet or the new ﬁ?iﬁl, a8 may‘bg appropriate and as the ends
of justice shall reguive. I had this inu&iﬁés? 8u§§93§ '
there is o fatal defest in proofs That would technically
entitle hin to a dirééﬁéé verdiect or & judguent néﬁﬁiﬁhsﬁgaéing E
the verdict, and the court ought to have éiae?stianikas'x ﬁgVé |
provided, that if he thinks the defeot s of an informal
nature, and can be directly supplied, %@ﬁ instance in the case| f
of perjury, he ought to have the wight bo catch the fellow b
aaﬂ'gﬁgaﬁ 8 new trials 8o it is Just éiagéeﬁiangrsfﬁhaﬁhaﬁ_
he ahali g?anﬁié new trial aﬁﬁﬁiﬁhﬁ%aﬂéiﬁg the ?é?éiﬁﬁ%“

Upe¢ Lemamme I E%Ank it would be true 1f we dld ﬁa@~ |
a&aﬁé it, and if he refused @ new Hrial 1t would ﬁeﬁ;gﬁevnaﬁ
actlons

Mps Morgans I think that would relleve Mr. Justioce

Vandaventer, becauss in the Slocum case he sald soméething

_ The Chalrman, Notwithstanding the verdict & new telal |

Let both alﬁ$§n§%ives-%§'§u$‘u§ to the court in one mohtlon.

Mr. Peppers. Ia’ig“shs sagsé of the committee that ﬁh&;,"‘




o direct. I i# only where mwm Jury has been mwmmmwwmmm

. attention to wwm facy aumm the recommendation of the mmwuwwHt

jury has found a verdict Wﬂm where the Mwmw,wwm dlaspgreed?
 Mr, Morgan. Yea.

My, Pepper, It seems to me thim power might be exer~
mMmmm‘awmwwmm mm_www‘aua point or the @awwww whers nwmmm(wwm
been disagreement on a question of fact. ‘ | |

The Chaivman, Of course, if the jJury has not been dise
sharged ﬂmwm‘wwmw gome 1in wmm,&mwaww mmmwmmwmawmw_sw do wam

need any rule to allow ww@,m@wwW,wa‘m@Awwmw and mmmuwum.mwmwwn_

My Peppor, Yos. »mm s&mw the gourt on aamuwamwmw»mm
of the whole vecord comes $6 the mmumwsuwam the motion @ﬁ@ﬁa
to have been mmmmwwmm 1% seems to me wm wmwwwwwww ought ma_‘
have the vight o do it where there has meu mwmwmmmwwmwww”mw_
he would have the right to do it notwithatanding a verdiots

The Chalrmen, - T have heard of 1t being done. :

Wr. Donworthe. I think that is the real polnt, and 1f
16 is 1% might be covered so that this would say: The court
to have the power to take a verdiect subjest to later deters
mination. ‘

The mmmwmawwmﬂ These detaills yefer only to where wwwaww@
m»mw has been ammmwmmmmd o

mwn»wmnmww@; I make that point because mwy mwwammm mmwmww

vanla comulttee is to have it so that 1t would cover a case
of @wmmmwanaaﬂww

Mg s Donworth, I think it should. I think it would be
oamler.  There @wnwm ww,umynnwwwaﬁwwwwmw point invelved wwwu H
though the practical m&wwma of the matter wwAnwwnwwwwwm«mww.

been passed upon by n‘mmwwﬁw,uwm a mattor of practice the
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, ? JBudlong
fla
10330am

Judge, insﬁeéé of setting the case down for later ﬁyigli at
the next term or whenever i% may be, he says: 1 conolude that
I ghould have granted that mnﬁaang

ﬁ?§ P$ppe?; I move 1t 18 the sense of the corimittes,
for the consideration of the reporter, that the rule when
drafited should be so drafted as to give 3o the court the
power %o act where there has been dlsagyreement by a Jupy, in
the same fashion that he would have acted had thﬁ?é'beeﬂ a
verdict. |

Mr, Mowgani T second the mosion, |

The Chairman, All in fﬁ?ﬁ?‘éf)#hﬁ motion will say ayes

{Chorus of ayess) Those opposed will say nos (Si&@nﬁ&;)

1% is carried.
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M s iuéy. We ha%:m&, have we not, the first
point suggested by Judse Smwrﬁh, that the motion of whisch
| we are speaking here i a motion that is made at the oonclu~
sion of all the evidence?

| The Chsivman, That has been agresd to, and pub in the

rulee

The Cheirman, The next is Rule A~1ls

Mr. Clarks T think nothing came in in Pegard to this
rule except sugzestions as to form. Senator Pepper was
discussing t his befores This 1s the rﬁi@*ﬁfz’h refersnce %o
ngtrustions. There ié'smeﬁhmg? m‘ééa you would ifl?é to
say about that, ,i# there, Senator E‘e&ﬁ%‘?

Mr. Peppers We just have this: It 13 a mere mabbter

of verbisge. Ve always spesk of an objestion to somebhing

which has not yet happemeds You cbjeet to the introdustion
of evidence which is offered. If sotlion has been saken,
then we except to the action o taken.

The Chalvmen, We want to eliminate the word "exoeption",
96 we say "object to the charge as given." That is what 1%
amounts o -

lir. Peppers Vory wells I wae Just thinking that if

we were going o use the word "exception”at all, as I think

we do in & prioy rule, in the sense of objestion, that

. ﬁﬁimﬁsﬁas thet we are going to use both termss and if we e
use both, I was golig to suggest that "objeotion” was the
sppropriate one to metion not yet takem, and "exoepbion" to




¥r. Olney, Theve is one awwwma in gonngotion with Rul
A=1ls We ave m%w?m here with machinery, and 1t now ,ﬁwﬁmﬁ
that any objections to the charge of the Judge must be glven

before the jury vetives. Would 1t not be well, I should 1ik
to suggest, to have that before the jury vetives, or immediate~
purns with s

1y upon its retivement and before the Jury re
verdict, so that while the jury is out if there 1a some ﬁ@wwﬂm
about the mabter the cowrt oan call the jury right back and g
sharge them, mﬁ@%w ita oharge? |

The mwmwugm I do not wﬁuw you will find any uﬁmmm
who will be doing that 1f he osn help it.

Mre Peppers May I suggest that a practical diffioulty
with that way of handling the matter is this:  One never
Ir
you mﬁmm let uw& Jury vetive to the Juvy u@aﬁu num then

can btell how quiokly @5 Jury wild mww.w up wwm ¥

counsel engase in a wrangle before the court @ﬁw whethey t
%&mw is aw..__wmﬁmmwwww.ww Mmomm the mﬁuﬁ, may ‘wmwuww |
gonelusion long before wmﬁwww w?
Mrs Donworthe I8 not that covered in line 12, "before
the jury rebires"? |
My, mwmmw. He wants 1% after the jJjury ‘wwwwwwww to mww

Yhem back in.

m?. Oineye I ﬁ»gmﬁ the mﬁmmﬁwwmﬁ@

Mre w.imm. ( I em wondering sbout the w%aww»wuw of
allowing & pavrty to object ,waw agwmm on the mw@,_,&ﬁ wwm._m
one of hls requests has nob wwﬁ mu&ﬁ. unless he ealls the

Jjudgets attenbion te wﬁw uamum»u? of aourse mw wm mﬁm&ws

elent 1f the Judge mwﬁu wwu N&%@&m in mﬁmwﬁmmw Mm %am
nok mﬁﬁ aa mu&a wwﬁ ﬁam.w wwﬂ. tﬁ.ﬁu H .«mﬁm wwm wﬂw n wmmwaw
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his abtention ought to be called o the fack that he has not
dovered a partioulsr point in order that he may sorrect what
may have been an oversighty -

Mrs Olarlks There 18 sn alternative wordings Mr. Morgan
had :ma; and the Majoy passed on the one he gw&a Mr¢ Mopgen's
was s | | |

"In no other dase may aﬁ ansign as error any alleged
defest of omission or commission in the iﬁﬂﬁ?ﬁﬁ*&img ﬁé t}zg
Jury unless before the jury vetires he makes an eb§§é§ien
distinetly pointing oub the alleged defeot and stating the
grounds of hils objection %hera%é;“

We were a 1ibtle nervous about ishs? "emissicm or eemia-v
sim”, as to jﬁat wha% i% would moans éné the Hasw suggeated
abtriking 1% :mt; which would seem to be 1@@?:%&3 it a nem
blind 4 1t 18 not in, aaé ﬁ.f it ;ts in 1% may be & liﬁﬁé /
blinds Ve put in "the giving or "1 fallure to glve"s but :t |
am not sure bup ﬁm*& that may ‘5& a mas%e:* of form« I just
mention 1ts o | |

Mre Béégai ‘That Iwas #gagksmg ei’ was the §6¥iﬁﬁﬁﬁ§
begimning in 1ine 83

"I% further proceedings in the case & party may assign

88 error, without further action or cbjeotion"s
Thet 18, his oo f1ling of the vequest 1s all thab you
redquire. I think the Judge should h#'igivéﬁ the opportunity

to oorrest an oversight.
M %lax*k* That 1s brae. I was dealing with the 2&%
lines | o R
Mre Dobles I L

| question as one of practd
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courts all over the United States, to have arguments on
instrustiona? We have them in great detall in Wrginie, in ‘ﬁhé
Btate courts -~ great detalls Ib 18 quite a big part of the
sases N |
ﬁﬂmﬁndgay Sometimes we have them. 7
Mre Olneys Out 4n Oalifornis they very s*aréiy éééﬁ?;
Mre Lemsnne. You can gover Mre Dodge's S‘i}ggéstiéﬂ
properly, I should think, Er, Reporter, in lines 8 to 10,
Mrs Donworth. That ia 8 point of substance, whether we
want to do thate |
Mrs Popper. 3:7 hope ﬁr.ﬁeéggfa sagge’a’éien_win be
govered, Mr. Chairman. One knows instance after instance
where, after written points of charge have been 'gupmzﬁﬁeég |
ong of your ;pias.z;ts has beent omitted b{yﬁhﬁ aauﬁk in his |
| s;hgrgé.» You call the sourt's attention to the fact of that

omission. He §§y§,§f.— "oh, yes; genuémm; there 1 one othsyr
poing whiech I should havé m&zﬁién@é;“ I have been ‘, ?ﬁﬁﬁééﬁé&é
hy' the defendant" <« or the p}.ainﬁiff"ﬂf "to do thus and so"j
' and he gorrests what was an obvious inadvertence. If yeu |
let 1t go without calling his abttenbion, and Just "lay low",
you may de him a great injustice and waste a i@% of time.
My o ﬂi&!‘kq‘; There is & poink that ~strikes me I should . |
ﬁhiﬁk really, to correct 1it, we should have to take out that
gentence and , in x;ae :%e, make #hé'nwaasi’;&y of objeoting
apply in all ataa‘éa-g; - If we dld that, how would you ever get
a rellow to make written instyustions unless he wanted to?
Thet is, he could just hold back and see what the ssaége: was

ask for writben instwaobions oy nobe  Perhaps youwsnt to

| going to do. It malces 1t perfectly optional whether he
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I

 the thing in substences There are any number of appellate
 decislons on that point. |

leave 1t that way.
Wye Dowopth, The present practise 1s the other way,

gii'ha yresent §1?ae%$§a is, you put in your written requests,

bub m do have to emcept, at ypresent, »ight in the presence of
the jﬁry. Unfortunately, you do have 46 say, "I exeept to
your Eeriss'r‘s refusal to give our requested instruction No, 7"
M__x;. Dadpee T move that that éhange be made to cover the
‘point I raiseds | |

| Mrs Pappery I second 1t |

| The Chalrman, I wnderstand that that meams that even
Ewhar*e you x'eqaeét; the ehaa?gfé, that is im% enough. At the
slose of ishe evidence you have naﬁv eniy gfefb to objeet to the

things that were said, but you have got o call attention to

the fagt that things you requested were not mentioned,
Mre Morgan, Yes; I think that is & good suggestions

(The question mng put, Mre Dodge's mobion was imtza
sarried.) | |

. Mr, Dobles I think that 1s very wise. There 1& somew
times & pretty ques tlon as to whether the Juige has vovered

Myro Moppan. These vequested instructions sre a great
fly-trap for Federal Judgesie In some cases the lawyers draw |
them for no obher purpose than o attempt ko cabtoh the Erial
Judge, hoping to heaven he will refuse onde |

Mre Olarke But of gourse here is where the bar gets
exoibed? The judge will have to talk first, and g0 one

TPERENOE TO MASTER we EXCEPTIONAL,




Mps Clarks There ave soveral suggestions of form here,
I thinlk ﬁ}m?e is neishing of ’mibsw:ie& Mr, E‘wgan, for
example, #uggested that we take out the "whioh" clause in
1ines 3 and L, and put 1% in & separate ae;r;teiiasg. I think
that may be a good 1dens |

"As uged in these »ules, the word *msﬁezﬂ ineludes |
treferes’ or lexeminert,”

The Ghairman. That 1s a mabter of forms

lire Glarke There is one thing whioh is wequested heve,
and T will just menbion 1ts I think this 18 what you wantedw-
this provision as to "ineludes an eminar“ |

Later on, in Rule A-lly, we state that %Eae eréar of
reference may state the powers of the masters That is all we
have on those several provisions in 'aihé squity rules as to
an amm&ae@ to take testimony. I think that is amu@‘\
Just went you to have it in m&. That 1¢ whet we have één& to
gover the proviaions in the equity rules «~ Rulé 1&9: aﬁé&ﬁgal/{e
before examiners, Rule 5k, Rule 52, Rule sgg

ers anywhere else

Mre Dodges We do not provide for examin
in these rules? |

m.aiarm We pra%ﬁia’any provide for ﬁam;> yeae - That :13, ;
wWe now xaak'e it a ma%er; and you may have an az'éer of pvefepe
enece which :S.g aimpl;sr to take #sakiﬁ@nyc

¥re Dodges We pmvi.ée for testimony before any éi‘fiﬁw
af the State in such casess T
lire Olarke Well, we may not need that in these rules at
,gn‘ 'i‘hai: is, the matter is already seve:em to a Qmﬁiﬁf,‘;f.jj;f‘b?fi,,?'

| ontent in the ﬁisaﬁvﬂ? and éepas&ﬁgm se&%&m. This,
however, repeats it in a naw.
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HMrs $a§é§r1aﬁé about 1t to some extents I think he ﬁiﬁ”’@ it
did nem to include thisy but I have no feeling slther ways
I just want you o know the point. There wers %E;sz‘sg several
proviasions in the equity w™ile as .tg taking teﬁﬁi:gané before
an examiner. We have Just incorporated them heres
Mpe &emxx. I think we should do it | M‘a‘z&ﬁaa, the
g;f‘afssss;ijs will think j@é are mﬁﬂéﬁing the uge of a master
to the dlacovery cases, We had that up; you knaw; vhen we
were tallting a bout those discovery cadess i&iiza'fiés% sentence
is to vefer to the dlmcovery seotion, 1s 1% mﬁg Hry ﬁegéi‘%é?%
Mro Olarks Yose I think that 1s Rule 303 1s it not?
Mre Sunderlam 1

i, Yes. I think this reference ought to be
taken oub, however, and a provislon pub into Rule 30 (o) that

the rules regarding veferences to masters do not apply to

depositionss I think another arvangement s betters

Mre Dodges Do you diffeventiate anywhere in the yules
between functions of a master and sn auditor?

Mre Clavks Noj not as suche That 1s, now the term
uged in all cmses 1d "master"; bub the master may bs, in sh@
order of roference, charged only with the dutiles, pz*a%iaslz.?; ~
of an suditors | K‘

e Chairmane we need to say snybhing in these mlsé '

about the prastice or power of the court to vefer mabters of
acoount to an auditor, and say that his veport may be méaiwﬂ
in evidence prima facle? You have covered bthe point by

infevence heres

Meo Lomanne There is something in Ruls A<ll, T think,
1ine 17 and following, about thate
The Chairman. Is there enything else of sbstence in




moen by "as soon as he veasonably can aftey the same 1s brought
before him"? I should say “"afteor he 18 sppointed,” That

| may mesn that he osnnot do anything until the parties sppesy

| Morgen and Mre Doble suggested the following:

Rule A«12%
nge We will styrike out

MreClark, I have not anyth
this reference %6 Rule 50, and you will take care of 1t in
the other rule?

The Chalrman. We come now to Rule A=135, VWhat do you

and bring the csse before him,
Mre Clavks That came from the equity rules. Mr.

"When an order '@f refeyence 18 presented to the muster

he shall immediately set a time for the proceedings thevein

at as oarly a date as possible and assign a plags thersfor,

and shall give due notice te each of the parties and theis
attorneys."
The Chalirm

me« That is bobter -« "when the order of

yafepence 18 p@aaéﬁﬁe&ﬁ iﬁsﬁagéj of "when the case 1s

sought before him"e
Mo Glaéksa We moepbed that as all rights ,
Mre Dodges 'his is Just a copy of Equity Rule 60y ie
1t not? , o
Mre Glarks ‘Wess but I just read you & suggested chungé
which I think 18 better them the equiby rules Weo are
perfectly willing to bake it.
Mrs Glasy; W1l you ?ééé that agaln, "lﬁiteésﬁé
Mr. Olark (resdingt) o N




he shall inmediately set a time for the preceedings therein
at as early a date & possidble and assign a place therefer,

attorneys.”

The Chairman. The equity rule had the phrase that he
should do that ns soon as he could after the case was brought
before hime Nobody knows what we mean by "bringing the
cags before him"s , |

Mrs Olneys It 13 an cbjestion bto forme

The Chairman. That 1s all.

Mr. Oiney. 8¢ far aséﬁgseﬁa&enté form goes, I do not

know whether 1t i1s worth bringing upj bubt the rule says:

"and 1f elther party ahall fall 4o appear at the time and

place appointed, the master shall be abt llberd

by to proceed

ox parte, or, in his dissretion, to adjourn the examination

and proseedings to a fubure days" ,
The one thing that he ought bo have aubhors by to do 18
to proceed ex psrte. The right to & continuanse is, of

sourse, implled. It seems %o me those words are wnnecessarye |

It does nobt make mich difference; howevers

Mre Dodgew The right, in his discvetlon, to prosesd

The Chairman. If you say he may proceed ex fssrtég then o
1f you do not say he may adjourn, he might infer %h&'b hé had
to procsed ex parte. That 1s why we put them both ins |

¥re Olney. It sayst | o

"the master shell be st 1iberty bo procesd ex parbels

Mrs Clavies s |
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| Ruls §2, with vegard to attendance of witnesses before a

a8 to compelling the attendance of witnesses? Would 1t ve
| appropriate %o make & oross~veference heve? I am justé

| wonderings

' minute} let me see, Noj I pguess Julge Olney «=

The Chairmens Would you objeot to a provision that he
may, in his dissretion, adjourn the hearing?

Mre Olney. Noj I simply say that 18 48 quite unnecessary,

Mre Dodgee It 18 in the equity mmle Just in that
language.

Mr. Olnieys I wes Just looking at it as a matiter of
shortnesa,

 The Chairman. You say he may proceed ex parbe, and stope

My, Olney (readingt) | | |

"The mastey shall be at liberty te‘: proceed ox parte”, |

In the very nature of things, ﬁha:!:» implies that he does
not have to do 1. |

The Chairman. I think that 1s a matter of form,

Mre Olneys It 18 Juat 4 pure mabter of Lorme.

Mre Sunderland, Mre Chalrman, I wonder ﬁmtﬁaz* Equity |

master, might not be introdused heres Mr, Olark has made &
suggestion 40 me as to where that should ve dealt with. We :
bhave no provision anywhere, and this seems to be an appmpriaﬁér | _5 1
place £o put in the substance of Bquity Rule 52 regavding
subpoenas to be tssued in case of veference to masteorss

Mpe Lemann, Oould we have the seme provisions you have

Myne Sunderland. It would not apply very wolle
Mr. Lemann. It would not mpply? o
Wre Sunderiand, No. This suthorizes

the olerk to make
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|out the subpoenss in blanlk and hand them over to be £illed out

by the masters.  There is eertain mechanism hers that dees nod
apply to a deposition ocases

portant to ﬁ?aseﬁ%e“ that?

Mre Lemanne You think 1t is
Mre Sunderland. The master does not issue any subpoenas
at alls These things are all done by the parties.

Mre Lemanne I just wondered whether the ﬁiﬁfeﬁ&aé in
substenee in the two situations in this respesct was impertant

‘enough Bo Justify the difference in maohinery. Maybe it ise
T have not hought abeut 1%, |

The Chalirman. If you &ﬁr not pmvida expreasly that 'hhé

master himself can isaue the writs of sabgaam » then they have

to go to the olerk for themy do %'zwy not?

equity
Mre Sunderlande @hi.s/ pmvides *hhat: the olerk shall iﬁaﬁé

them in blank, the master can have them, and he cax bring in

witnesses as he pleases, It seems to me that is & good py

#ion to haves

The haivmsn. I think 1t 1s. I think that would be &
good place for 1%,

Mre Dadgee Is there to be any difference in the
tmmev of getting witnesses before & master and getting them
before a court? |
The Chairman. The only difference suggosted is that here
the olerk can furnish the msster with the blank writs of
subpoena,; and then the master can issue thems

Mre Dadgee I8 not thet substentially the same as in
!f‘praaaeéizzga before the eauzﬁﬁ?

The Chairmam. Yesy

Mre Clarke. We are going to have a j




subpoena before the courts I do not lnow whethey this could
be worked in there or note |

Mre Dodges I think 1t ought all to be the same.

The Chalrman. I do not lmow why the master should be
fooling with the things  If you have & provision that ina |
hearing before a master the partles cam get writs from the
elerk and serve them themselves, just the way they would 1if
the iy witnesses a‘pgaaf%zz sourt, why is not that all »ight?
Why channel it through the master?

UreSunderland. Probably 1% would work perfectly well.

The Chaivmen. I think 1t would be simpler. Nobody wants
to have to go to a :ﬁ&aﬁé& to gobt a subpoena for a witnesse

My e :sabieg In other words, you d6 not want to bother the
master with thats  Leave it up to the parties, |
o8 to
bave to go to the masbter, They ought to be able to gé to the

The Chairmens I do not want %o bother the part

elerk and get their writs of subpoena, Just as they would if
the case were going %o be heard orally.

Mre Lemannie In the case of discovery, how do you get
your witnesses there? Wast did we do about that? 7

Mre Sunderlands  The partios handle that in the ocsse
of dilscovery.

Mre Lemanne Way not here? That is reaily vhat I meant
to aske The simpler we can make 1t, the betters Why not
have the same way of geﬁﬁingﬁham in both cases? That is what
I am trying to find oute Why should thers be a difference?

Mre Sunderlands In %he case of -éag&aiﬁi@n&i you have
to serve notlee on ﬁzgfaﬁh@ §a§§y of the ecalling of " the
witnossese ﬁaz&s you ﬂanaﬁhave% aﬂz‘ aaxzy notiee. | Ve have
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mechinery there for notifying the other party as to who the
witnesses are who are to be called for deposition,

Mpo Lemann. Why should nob that be here, o0?

NMre Donworth. Have we not a sestion on subpa:em;? X
thought we had about orders, I thought we put in an :sxg&ﬁs;
slause that subpoenas ééum be issued by the | eierkg

MreClark. We wore directed to} yese | |

Mre Donworth., Then just add theve "whether the appesr=-
ance is required befere the court or befors a master,"

The Chairman. Thet 13 the simple way to do 16, We have
- agveed, if you do not object, to a slfause‘ in eonnection ﬂﬁh
1 by
'8 olerk, Just to insert a olause there "whether the witness is

' snother rule, where it deals with writs of s’ub‘pee:za Lasue

to be brought before the dourt or bafse!?a a ﬁgggra‘ sud have
_the ssme practice for both,

| Mre Dodges . Have we elearly grwzéga that subpoenas
duaes teoum not in connection wi,%ﬁéegraﬁieiam; but in eone

| neetlon with a trisl in court or a trial before a master,

'both have to be ordered by the sourt?

| Mr.Glark. That was your direction, Of course the vule
is not drawn yetj bub the direstion the other day was that
regular subpoenas may be signed by the slewk, but subpoonss

aﬁegs tecunm m’ﬁgs be signed by the Jjudge, or may bé ordersd
by the Judges

The Chairman. Did we agree to that, or did we conclude
that we would let the attormeys issue the writ, and them let

ithe men make & mobtion to " quash the writ if 1t is unreasonable?

Mrs Cherry. I thought the latbters
. he Ohairman. I thought we adopted the latber =- not to




imow what objeotions theve might be to it, but let the

. parties got wriis's of subpoena from the dlerk Just the way
E N
|

| they do ordinery subpoenas,

MroOlark, ALl w1

hts Just so we have it elear that in
both cases the subpoena 1is to be issued by the clerks

The Cheirmen. With the power, in the case of subpoenas
duces besum, for the court to quash them. "

Mre Donworths Would you have o mention that?

The Chalrmen. Porhaps note

Mre Donworth. Would not that be implied?

Mre Sunderlands ?éenm that be ﬁma in the case of
ﬁegse&iﬁiexaﬁ alsa? That would hold everything up, if you
had to go back to the courby | |

lMrs Lemanne.  Something was sald by you sbout taking a

deposition in Uhicegs - that you had be get the eourt aug

| there to order a subpoena duces teoum in connestion with the

appearsnce of s wilness. I have a vague ?se;é;isgﬁiaﬁ of
something about thate

The Chalrmen + Of course a subpoena duces teoum mey be

to me that when you apply o a court ex parte for a writ of

 subpoena, he does not really lmow whether it is burdensoms or

not,; and izé has not really anyting to pass ony but if you geo
and get your writ from the olerk, then the other party may
gay,"This ls going to take a dray-lead of books", and he

- walks into sourt and -@;’bﬁg@;ﬁg That 1s true whether the
writ of subpoena 1s lssued by the sourt in whioh the action

1s pending ov by the distriet dourt in Califor

bother the sourt with writs of subpoena, besause he would not

unreagonable and burdensoms in its requirementsj but 1t secus

Sl
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the court trisl in New York. In either case you can go

before the souwrt iﬁéuizag the writ, and ‘say, "Hevet This is
en unreasonsble thing", and then the court has both sides
before him, and can determine whether or not it 1s burden-

An ex parte application to a sourt is the ususl thing,

T thinke, He makes the order, and then he has to talke 1%

back the next day when the other fellow somes in and points
out the burdensome nature of 1. |
Mro Olneye, Moy T ask the Reporter about a thought that

ssourred to me this morning? Is emré any restrietion in
here which would prevent the esourt from issuing a subpoens
returnable forthwith? Is there any particular limit in

that respest?

Nre:Olarke - Of oourse we have nok yot drawn the rule,

anywaye It 1s anything we wants. I have not yet appreciated

the nesessity of specifying direstly om that pointe I should
be glad %o hear fupther,:

Mre Olneys The only veason why I ask 48 that I saw that

ipwézt of the court to lssue s subpoens veturmable forthwith

used very effeatively to bring out the bruth,
The Chairman. I do not know of anything in the statute

‘whioh says that you have to give the witness amy notlces You

cen make the subpoena retwmnable at the hearing. If it 1s

‘golng to be in two hours, it cam be returned, and the witness

has to be there unless he can show that he did not have time

to get theres I do not think we'have to provide expressly




1078

abtentlon to the fact that we wank no rostristion upon the
powey of the sourt in that vrespeot.

The Chairmsn. Is there anything move on Rule A-137 If
not, we will go %o Rule A«ili.

Meo Olarvits Rule Awll I $hink 1s probably all £
Mre. Morgan has suggested a vrewriting of the wmwﬂm‘m ¥

follewed more closely that he did the langus e of {

rules I do nobt know whether that 1s ukm%mmmw mw not

8o veport testimony?

Mrs Morgen. _Mmmmmwamu )

"The order of reference to the master
1imit his powers as the courd may deem wis

So that would limit 1% in any way the oou
of Gourse.

Mre Donworths. I think there should be wmmw
erotion on the part of the court regar
powerss

Mre Morgan. Yese

Mrs Clarke You will notisce that in both forms of

statenent the master has power Lo rule upon the m@mwwwwwwmm

bellieve iz what the committes ﬂmmwmmﬁ;

Mre Morgen. Of course that 1s the same subject we dise

oussed before. I mgmmmmmm the ecor "_.‘,mawmw deocided on thabts
Mre Dodgoe m.ﬂm wmmmw all: ww@ smm. through a8 m.w the

naster were %o do the e wwm aw mg witnesaes.

uwmﬁmww

wﬁwaﬁwﬁ wmwwwwwmmﬁm g mw




apparently gives the master authority to s

mion the papers,

etce I understand the fps;‘“!sies are gamg to do that on a
ysved ﬁ*am the gle:*k‘s offices

%.y should ths master have "fﬁii

ausheﬁiﬁy to smim the par%ias”? Why ﬁet let the lawyers

do the examiams? i‘hat: ia line T

Hre 33&1‘?1' Yos q‘ ?@13‘; I have no answey éﬁﬁﬁ‘k ﬁﬁﬁ‘e
that is vhat §he equity rule !ays»
Mre Donworth. I take it that is what he meanss

 Mrs Morgen. I suppese he could ask questlons himself
1f he wanted tos could he not? |

Mre Donworth. Of course he soulds but lines 7 to 13
seom r ather out of touch with ez*éiaary aenﬂ:t&iensa

Wry Lemanns 13@115;;3 the languag

Mr«Clarks Yesj 4t la.

e of %ha aquiﬁy i?ulef

Mre Donworth. I take 16 this really means his jurige

éia%im and his gawsxi, rather than the particular &ﬁﬁc
The Ohairman, You treat the word "examine” as mea ag

"veseive the Qwiié@.sa” 9 %’hat is what they mean by " oxam’

¥Mr. Dodges Are we giving him authority to require the
production of books, papers, writings, vouohers and other

doouments 1f a subpoena duces tecwn is not obeye
16? ‘

17 TIs that

Mrs Lomanine That is in the a@uigy mlh :

Mr, Eﬁaﬁg&ﬁq Way should he not order them ﬁi%ﬁaaﬁ a
subpoena duces teoum if he wants to? N

Mre Sunderland. Zi'hii gives him a iat: m@ﬂa?g;gf;;e?
ghan the gﬁuﬁ nase R . a o

R

TLE
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rulesy has 187

the same way ad trisl before the courts

partloular thing. The order of referense to the master may

48 an unlimited master, tnen he has these powers.

understoods.

acoording %o the requirements of the cases

‘be shortened up and made to read more like the real procesdings

things that are in the equity rule? Your contention is that

*Biaatz they are in @he squmy ra}.aa as I kmw;

Mry Lemann, And 1t has made no trouble in the equity

Mpo Olark, He oan order any evidence in that he thinks
ought to some ine
Mp. Olney, Trial before & master should proceed in Just

Mre Morgsne To be sures

The Chairman. I understand youp definition of "master”
includes examiner, auditer, and all that{ It 1s one thing
to give the master en additional function -= that is, to make
findings =« and it ie another to bring é‘li these things ine

Mre Morgane The order of reference, of sourse, does this
specify or 1imi% the powers as the sourt maysee fit. If he

The Chairman, I 8e6s

Mre Morgene That was the theory of the equity ?&1@, z

The Chalrmans The order of reference may fix that

Nire Dodges I think, as a matter of ft}m, that gould
that go on -~ that second paragraphs

The Chailrman. Probablys

Mre Morgenm. What de you think about putting in these

they ought nob to be there at a1, 1s 18 not, Mre Dodge?

Mne Dodges Yeu} I an ah;’es%ing na%m‘bﬁa’emﬂing the faet |

PorocamitaiGabis it EEMEENEESE
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4

| proper for the effiaimﬁ’ performance of his dutles™, I should

. trial before the sourt, and with thie same power in the master

here that you can limit i¥., If he is not & veal, true

| of referenee my fix hi.i powerd,

The Ghaim; Just leave 1t generally that the order

Mry Mge; Yose

%ﬁm Me?gan. ~ If we should just say "necessary and

suppose that would be plenty.
Nre Olneye A3 a matter of form, why not simply say that
trial before a master shall be gonducted in the same way as

with relation te evié enge é.txé requiring the production of
evidence that exiats in the court? , |
The Ghaimmg That is where the master 18 & courbs

“ﬁas{sa:e“ means audi&ez‘, rofores, exan?gne@, and avel

hinge
MreDodgen ‘rhs.a applies only subja:a% to z»eatri.s‘aiaxss in

the order of references

Mre Donworth. I %aﬁh&r favor taking over the aquity
rulee I regognize the c‘izﬁiﬁi@im of Kri»ga as being _agéx
but it 1s here, and it has worked welle I hink 1% 1s bebter
to retain 1%,

Mre Lemanna | I should think s0. You have a provision

mastoy - énly an suditor or examiney == the porson who takes
sush a reference can provide in the order for a limitation of
his powors. | ‘

Kre Olnay. ’3:' should 1-.’;‘25 to s ee an improvement on the
oquiby 725‘!21?9; whiéh Mre Dpdge says i8 not geﬁuﬂ.m‘r’y z*as;mﬁai?&
to thepractice. It does not exprass ishs praeeias zsieaﬂy;

it is ﬂst well wéz-deé in rogara ka thats: We are trying to

form a Wéé of progedur e here ﬁhl@ﬁ will be of & more werkman~




m-z; is going to come ups The Reporter has the suggestion.

unless the sourt expreasly 1imibts the suthority in the order,

the duty of making any findings or declsions.

petter expressed tham in the equlty rule, I should say we had
better do it and adopt 1., It 48 largely a matiter of form,

It may be he may be able to recast the rule in gome way.
Mrs Clarks I shall be glad te do either way.
The Chairman, This rule is drawn on the theory thet

4 mere examiner may rule on eévidence and do all sorts of

thingss When I say "examiney" I meam a master who has not

Mre Olerk., We put in expressly at the top that the
order of reference might do certain things, and might restrist
in that sensee Mrs Morgan's change does not provide for.
that specifications I suppose it 1s ' not strietly necessary,
besause if we say that the sourt mey mm&, 1t implies it
but, you see, we do have the express provision =«

‘Mre Morgeme (readingt)

"The order of reference to the mastor may so specify or

1mit his powers as the gourt may deem wise."
What is wrong with that?

Mre Glarks Ve listed, as one way of limiting the master'y

power, recelving and reporting - evidence without ruling
thereon oy gﬁhamia@:i The 'éu"esﬁim ig whetheyr you wanted to
meke that point a 1little emphatie by stating ibe

Mrs Morgans I do not think soe

The Chairman. Yowwule is ;§aww§§é on the theoyy

that unless you Limik ik, the master will have all these .

powers, ‘although he ia only the f@ii@? who 18 going to sit

around court and transmit t he evidence )
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 prosepibed by the yules, I have not in mind Mr. Morgen's
 substitube, tut I Like the way this beginss

I am wondering whether it would be better to reverse the
pracess, and require the erder of reference t6 define hz.a
powerss )

My H§§§EE§'_§§ uight bee

ur, Donworth, This vule iz a supplement to the rule that
all evidence must be tek on in open gourt except as otherwise

The order of weference to the master ‘mas' specify partioue
lar powers and functions of the masbter wi%hiiaﬁgaﬁ to the
action and 1limit his powers to gaztﬁaﬁiaif s.sa‘aea; or Lo
?eﬁéiving and ’:"ﬁye‘zﬁﬁiﬁg evidenoce wiﬁhm’sﬁ% tuling thereon oy
otherwige, Subject to any ?ﬁaﬁﬁiﬂiéns ﬁtafséé in the order of
?@f@?gﬁﬁﬁf-thé‘ﬁaﬁﬁﬁﬁ‘&hﬁli ?é@ﬁi&ﬁﬁ”ﬁéf, | |

And so forthe What we are doing here is aupgigaéﬁwzg
the requirement that all evidence be taken in open sourte
That 18, we are oreating another method of taking 1&; - with
all these incidental powers. We are saying that cam be done.
It can be done, but we still leave it to each partiowlar
order to specify what shall be done in that particular case

The Chailrman. Have you any proposal to make with
rogard o that? | |
| Mrs Donworthe As I say, I have not read Mr., Morgan's
suggestion. | ‘_ |
Mrs Morgen. MNine does not purport to do anybhing differ.
thise |

ently than |

1% 18 fust o matber of vearvengement
of exprassion, | S |

Mry Mowsame Yoss I did nob intend to do enything except
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what this doesy The only queation, I think, 1s the one
?aissé by MreDodge as to whether we ought to put in this
mattor which does not dese®¥ibe what actually happens «= that
| 48, that the medter talke aviééma and requires the production
of papers , etoy
The Chalrman. .ie provides that le way do that unless the

order limits or restriots hime My suggestion was that he
ought not to be allewed to do 1% unless the court order gives
him the authority. |

liry Olney. e might provide expressly that wheve the
matter is a general referende, the master shall have gaww to
conduct the procesdings as the sourt shall determine. Otherw
ts.aa, he shall be limiteds -

The Chalrmen. You ecover the whole thing by merely saying
tkz._a% he shall have such powers as the sourt may order, The

‘sourt makes his order acocording to whether the man is going

to make findings of fact and £ile a report and resommendat lon

for judgment, or whether he is Just going to éiﬁ there 1ike a

notary publie aaé resord the evidences The whole thing cen be
taken care of by glving the court power, requiring the court :

in éshe ordey of reference to specify the nature of the

master's funstions.

Mre Morgens "Shall specify" instead of "may specify".
The Cheirmen, According to the nature of the duties
he is going to %rfgmg |
MreDobles T aupgaseé the iéea was to awsr ishasa things |
when, for some reason, the sourt esmmsaé to do that, or was

not precise in vegard *Eg :!a&.r ff ?eu have 8 gsmé &ae’!ga;

think you ave dead i

~~ti§’i m, @h&i
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| Judze, and he roally goes into the matter of whether 1t 1s
| nevessary in the pavtiouler instance to give partioular
| powers o & master, or withhold them, I think the order would

this, and they would say, "It 1s 1ike glving the coust pawer %o

be finep but it may be neceasary to specifys

The Oheirmans I think probably it 1s safer to assume
that the order will be inadequately drawn, and omits that.,
(Laughtors) Have you any propesal to make, them, or shall

recomnendabions as o form and rearransement shall be conw
sidered in the vedrart?
Mre Dodpes And alse wwm_mmﬂmwnw question that the rule
shall not read as 1f the mastor were 6 exsmine the witnesses,
Wre Olarke  On that point I should 1ike & 1ittle expres-
glon @% opinions . ﬁw%wﬁw» should we ﬁm« @w@ w guage of
the equity rule, which 18 what we are &@Qmw or shall we

Peeurite 1t in modern langusge?

Mre Dodgey We have changed the mﬁwww w.ww a good mwmuz
Your wumﬁm u%nmmﬁww 1a very diffevent g the mﬂmww lee
| MrClarke T am perfestly willing to ohange 1%,

Mrs Cheyry. I think 41t should be rewritten to express
The Chairmen. Yess Leawyers who are m%-wﬁﬁug& 4o the
oquity yule do not lmow what 1t meanss They wouwld look at b

exemine Juvors, All the questions have to be propounded by
the mastor.” Thab wu what 1% literally umﬂm.,.%

M. V‘agw,ﬂ On the second w@&w@# we &.m, try some
umﬁwwwmm« My mﬁ%ﬁ me maﬁm wﬁm@awﬁmﬁu %ﬁuw. - That 18
but 4 parte This s ﬁ% mﬁﬂﬁwﬁm uww

we Just leave Rule A=l with the understanding that Mr, Novgen's
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The Chairmenes Are they matters of substence or of
expression? Does he change your substanse?

Mre Clarke I @?w 8o far as we and My, Morgun are
doncerned, it is formi bubt you raised some quostlon a 1ittle
wnile age, did you not, m.wwmwaw@ accounbing ww.uﬁww%w I
do not know that you wrote 1h.

The Chalrmen. Noj you dealt earlies with the mabter
of mﬁmw,mm%w and you referved indirectly to the prastice in a
%ﬁ.ﬁwwm? It 1s proper te refer to an auditor who makes
| £indings which ave prime fasle evidense before the Jury. You
| impliedly resognize that practice is Rule A-12, mﬁw sy

"And shall be made in jury cases only to slmplify a&a
issues when such ave complicated." | | |

Now, that ¥ind of an auditor, ﬂmmwmnwm& there in
matters of ascownb, may have other wﬁwwmgw than simplifying
the issues; and of course the funstion: of an .mﬂmﬁﬁ. ina
Mm@ action 18 to wgmﬁw prima facle evidence. It 18 a
practice that hag been favored by www maﬁuuw and I do not .
| know bthat 1%t ls necessary to makte any m@wmwu mention ﬁ. 1%,

hy not mention 1¥% It 1s a very nice practice, but lawyers

generally are not very familiar with it.

Mre Donworth. I wquw there 1s a rule on that um&mmww,
| based on ex parte Peterson.
The Chailrmane I thought the Reporter sald this was the
| wwmgw heres - |
M ?,wmmu Nos I think that comes iIn later ~- the
- @iffevence between Jury trisls and other trials.

The Chairmane Then let us drop it
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 veyy nesessary if you have in the vule the ,uwmwmwwwnau that

. oreditor account is all »ight where you are examining the

“ave muing, perhaps, & corporate officer %o account for seeret

goes into detall as %o how a party in e perticular case shall
prove his case, and gives the master authority to order him to
have a certified public accountant 1f he 18 content to rest
on his own bookkeeper.

Mry Olneys Mre Dodge, 1t seems to me that that provision,
#ineluding a mamwﬁ%ww by & certified publile mﬁaﬁwmﬁ% s 18

the accownt shall be cast in the form of debtor and ereditors
That rale that 1t shall be cast in the form of a debtor and

accounts of a trustes, for example, or something of that sords
but vhen it eomes down to examining the books of a gu?amﬁ
a large concerm, it 1s almost impossible to do it in that
fashions. |

The Chaivmans It says "or in such othex form # # # ag
he may think proper and convenient under the oiroumstances,"

Mre Olneys Yosy but I want particularly. a@awﬁwﬁm
s staiement by 8 gsortified public wﬁ%ﬁﬁwmm |

Mre Morgane And that may be vequireds

Mre Olney., Yesy because that 1s m&bm to short-cut & lob
of these thingae | |

Mre Dodges An ordinavy case of ascounting 1s where you

profits and things 1ike that. How 1s this applicable in the
ordinery oase of that kind, in the case of & bill to compel
somebody to account for something that he ought not to have
keopt ? |

Mpe Olmey. It 1s not; but these acbions of sccounting
sometimes extend far beyond ww%. mﬂm there ought to be the
authority theres | Rl R R
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Dadges Suppose the plaintiff is desivous of resting
upen the ascounts as 5°P% by his bookkeeper: If the master
does not believe that mecounting, should he have suthority
to ovder that man to go to an expert public accountant?

wwmm@ ave deteils as o how & mmmﬁmﬁwmw oase may be
proveds They do not seem to me to be necessary.

Wre Lemanns I think there ought to be some way by which

| a Judge can m«% the benefit of an sxpert accountant's report
where the accombing 18 intricate, I have often geen cases
of that kind, where the judge says, "Well, 1 am no accountant

or bookkeepers 'This man says this, and the other man mmww

that." Now, of sourse this is tried ..mu. a mastere This 18
not the judges The master is ordering a party here to help
E.a understand what the party 1s talking eboub.

Mps Olneys I had an m&m@wwﬁwm in this thing not so very |

long ego in which a large cooperative, doing wwummuwm all ovey

the country, was sued for an sccounting by one of its memberss |
The books of the cooperative were thrown open "t him, and he
made his examination, and did not find anything the matter

with them, or anything of that sorts, He finally ceme inte

eourt,although he had made his examination, and put before the
court Gertain speoifis objections, which the aourt overruled,
avery one of them, Then, at the end of that, he insisted that

Bis action was one for an ascounting, and thet in that form

of actlon it devolved upon the defendant who was 1lisble to |
account - and there was not any @ﬁmﬁ% but that ﬁa defends|
ant was ﬁmﬁm to maawﬁw ws 0 make m m@ﬁwmwm mwgwwm of |
u%w% ibem that uﬁw%& mﬁwa the magwwa. :

ﬁ.mww_.m we wﬁa mm&m wmwﬁ ww@wm %&m wm.dw,_ ..qmmwm %&mmﬁmmum




“gourt and, ﬁwﬁaﬁa wumwwwﬁ ouk any parbloulsr matters that

all those items of ascount, for they had coms from 20 dirfevent
uwwwmmmw goeabtered all over mﬁ sountyy, to make up the final
rosulés

Wnat I am concerned in is that that be nob permitted, or
that the court have authority, of the master have authority in
2 onse of that character, to be satisfied in the first
instance with the statement of & certified mwﬁﬁw&w 3 snd Yo
say %o the wwwwmmwww in such & case as wﬁmwm "Hevre 18 this
report of the mm&wﬁwmm ascounbant. If w% have mﬂw objestion
to 1%, point ‘1% u..ﬂww point out the particdlars.” mﬁwmw
wﬂﬂ%mwm was very largely a nulsancde uﬂwwm and the party wanted
to hold wp everything and go down the wwﬁm with 1%, and be in
ghat position where he could spend his: time questioning every
item produceds

It ‘48 that sort of thing that I was anxlous wa get .namw,,
from by this. | |

- The Chaivmans That is a pretty live mﬁaﬁeﬁ in o way,
now . |
| Up in New York, right now, there n&m ‘many; many sults

being brought by benefislaries of trusts against all the trust
sompanies up there to demand an accounbing of the trusts mﬁm_
thing may cover aﬁw years, and be qul te maamwwﬁmmﬁ end the
question has arisen whether they are entltled to an ascounting
unlese they prove m%w wwﬁn. at wmmuww in .m&.aw. there is
evidently somebhing wrong) whether they can just go inte

have been badly handle - demand an wmmeﬁwwmm of the

whole wwmumu oy whether w ww wmwum ww.qm wa show that there

are SoMe wﬁm& mwﬁww w«é ﬁemuwﬁﬁw .mamaﬂo aw.a«. en get ww&.ﬁ
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‘honestly kept so far as he can #ee, and the rosult 18 so and

aocount .

That 18 enother aspest of the same thing. You have the

same idea, that 1 there 4s a prima facle showing of some wﬁmw
the men ought to be required %o point out what he 1s complaine
ing about,

Mre Olney: If a cestified publie accountant ‘brings in &
roport that he has exemined the books, that they have been

80, end so and 80, and so and S0, sbating 1t with sufficient
detall, 1t should vest with the other party to point out what
mu the matters The accounting should wm maﬁwmmam na an
examination inte the points to which wm ob jecta,

The Chalrmen. YWould not that necessarily follow if you
have a certified publie ascountant's report covering the whole
fleld of operations? Tuat amswers the sult unless the plaine
BifL can show gome particular thing in which he thinks wrong
has been doné, |

Mre Olneys In the onss that T Wmﬁ‘w the party was
velying upon the idea exprossed in the mamwﬁg? and which
has been g«mﬁwgmgﬁ here in the rule, that the partien
mwwww cast thelx wmmmgu&a acoounts in the form of debbor
and oreditors

. The Chairmans Theve is «wm alternative of another wumﬁ
of atatement, a?ﬁﬁwwm & statement by a amwwﬁ.»a publie
ascoumtant”, .Hv, is left ﬁummumﬁgmﬁ?

ﬁ., Olneys I want that in ww%ma There was some
sugrestion that 1% m@mm amw.,

The mﬁmgﬁf mag&w Wmu ﬁmm« mmw aaumg to that ﬁ.w@wwu

m?wamm? M mﬁ_wu.w w‘mmuﬁm ww.w &ﬂmm«maﬁ.
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toprobate mwmmﬁwuam« bub not at all epplicable in the ordinary
squiby sult,

saveds It 18 a very difficult thinge

Mry Olneys Mre Dodge was spesking of it. He raised the
question, end I am very anxlous that it stay in.

The Chairman. ¥You are satisfied with this ww,wmmwwwmﬁm

Mre Olney, Yesy I am satisfied with the alternative,

The Chairman (o Mre wmmf Do you wish to %g ww
sbrike 1 oub?

Wre Dodges Noe It simply struck me as being sapplicable

The Chalrmsn, It 1s all disoretionary heres

Mpe Donworth. Has this statement of Mr, mﬁmmﬁm»
"agoompanied by & statement of a certified public asccountant®,
gone in, or 18 that treated as a amwwwwm of form?

I have had some experience in accounting sulbs, particus
larly in patent aecounting, probably the most involved mﬁmmmw
wwmmﬁm you have %o go inte the question of what the coats
were of bhely operating thelr plants, and vhabt they have

I think it is all wight to have the ,u.wmwm% have powey
$o require w.wwm rement of a certified public agoountanty but
I do not think he should have power b0 require the first
prosentation of the sscount; which 1a really a pleadings He
calle on whichever party has to ascounts He mww,uw "How,
wwguwm your uwmwﬁwﬁ This »ule very ﬁ%wﬁwﬁ&aﬁ that 1%
shall be wm any form %ﬁ« the masber %wﬁ»«%w beoause there
has been & great deal of ﬂmawmwwﬁ technical time spent in
debating whetheyr u m&w«mﬂm wn«mﬁw as prosented is wwww_wﬁ
in Yebtor end aw&wﬁ% %wmﬂ@ 8o ww 18 very wuch wiser to leave
1% in the form thet wﬁ ww%mmﬂ re wﬁmﬁwm thought




30

1092

should be adopted, the only thing I should object o would be
gbout this word "ascompanied”s |
Mr. Movgan. "Be in the form of or be accompanied by".
Mr, Donworth. At any sbtege »= I do not know sboub the
words, but at sny sbtege he may require the statement, not
necessarily in this first pleading that goes ins That, veally,
38 a mere matter of forms |
The Chalvrmens If 1t is, lot us vefer 1%,

My o+ Donwort

L 2

"And may, in eny proper case, require a
statement by a certified public accounbent.”

Mre Olneys "And may in any wmammw oane", I mwaﬁmwmwu
"aooept the statement of a certified wawwwm wﬁmﬁamwwf

MreDonworth. You would not want 4t to be beyond
rebuttaly would you?

livs Olney. Noy that is it ~~he pmay accept it in lieu
of calling for a statement by a certified public accountant.
What this partyproposed to do in our case was o compel us to
gome theve and prove every item of that mﬁaﬁ* by witnesses
who were testifying from their own knowledge. That is what he
was going to do. |

Mre Dobilss Saleosmen, end peopls of that wwua.w

Mre Olney« Oh, he was going down the line.

Mre Morgan, Bverything.

lire Olney. If, under those eiroumstances, we had
produged a atatement by m%ﬁ.wm&m& publie mnmmﬁuwwwﬁ the
master should be mﬁwmmwww in receiving it and saying to the
men, "Hoves If wmﬁwmwww‘.mmad.ogmaﬁmmu Just point out the

15em, "

Mrs Donworthe Very mm«%u though, 1t 18 & matber of
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months or %mmam. o get three years of operation of smelters
where you used certain devices; how much did %mﬁ save, and all
that? ,ﬁww‘ often it would take, and in numerous instances
has baken the aagﬁwmu« months to check up those things.

A1l I am avguing now 1s that the parties should be allowed to
put in their acocounts in the form that the master vequires
and the atatement of a a%.wwwwmm publis asccountant, while
fully within his power, need not beé reguired ww accompany this,

Mre. Olneys I gquite agree with thab. |

MroMorgan. Yesy I do, boo «~ quibe.

Mpe Clark. I was wondering if Judge mw#aw. did not want
the wmmmwmg to have power to require this, gw merely .«n ,.
examine. : |
m? Morgans Noj he wanta them to have power. | He wants
uﬁmw what you have.

@& mﬁm»wﬁ? I think you can get that out of the |
gtenographer's resord, Lot us pass on now aw_ Rule A=15.

Hire Donworth. ﬁ,. mwﬁgmuw with your permission; I
should like to go back for a moment to Rule ?mmm You ralased
a point that I thought was covered by Rule ?.wm on Rule Aw-1%, _
L g@wu about mwm oane ww@u@ an auditor iz appointed in a
Sury nmmw‘

mﬁw agmg.. Does that not come later?

Mre Donworths Noj ww comes before. If we go back to
A=l2, the wamﬁbw onge, I .«w»ww. is ontitled ox mw&% wwgu.um?
where the Suprenms maﬁ& wwwn that 1t was perfectly wmowwu. in
a Jury case, following the wmﬁuwwuw 8o prevalent in Massachu-
sebts, bo have an audi tor mmwa»ﬁ@m who . really tries the whole
easo | ww the firvst instance, mu.m nakes mmﬁw&u whioch go to the
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Jury as prime facie evidence, subject to the right of any
| party to provteed independently.

n Iines 5 and 6, the vule says:

"and ehall be made in jury cases only to simplify the
issues when such ave complicated."

1 suggest that the Wmmammwww%ma to the mwwm\ﬂw ex parte
Petorsen, A1f I have the title sorrectly «- and I think I have«e
and go as far as ex parte Poterson goes in allowing those
findings of the c¢ourt or auditor to m@.wwwmwm the jury as
mewﬁm facle evidence. |
w The Chalrman. That was my suggestion, and I was told
Wwwmw that practice was taken care of in some later yules se I
subaided. | : ‘

Mre Donworths I find now that 1t is an earlier rule.

The Cheirmane It 13 an earlier rule? |

- Mre Donworthe Rule Ael2 is ‘the onee

Mre Olarks. That 4s correot; it 1s Fule wsww.

My Donworths It attempts %o cover the auwwmww wma 1t
does not go far mmaamwﬂ.

| M Movsan. wmww\wrww refers to the findings, I think.

Nre Donworth. Does 15?7 I am sorsys

My s mn@mmw‘ It does not touch wamw,wawaww though, mgmmmm
I think, because your point 1s the extent of the referenve in
Wwwm firet places and wﬂwm;bsww wwﬂwu(ﬁwmwgwwmww wm the effect
of the findings nwmm.uw@ww is ummw a wawaumua@.

Mre mamaauww‘ mmw@mmwam my suggestion, lines 5 and m

"and shall be mad ‘dn Jury cases only to simplify the

igsues when such are oom

R S DR e 00
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time of suehr éaéi:‘j‘ffq»

therein contained may be read to the Jury.
The Chairmens All righty I guess that is it.

Mre Clarkes The two together cover those two pointa,

Mre Dodges I think the Peterson case is fully covered
by Rule A=12, The court never would refer the matter unless
the lssues were complicated, under the Peterson case. |

Mre Donworth. That i3 all right, HMre Dodgey bub it says~+

‘*anﬁ shall be made in Jury cases only to simplify the
issues when such sre somplicated”,

Mre Dodzee "Except in matters af aseeun%“

Mre Clarke Porhaps we ought to -ta:rn it around, and
state the “exgé;ﬁz'* clause more affimé% ivelys That 1s reslly
what you wanty ie 1t not? :

Mry Donworths I am really with the Chalimen, that we

ghould go as far as Ex pavte FPeterson.

The Chairman, I think we should wait wnbil we get to
Rule A=15, and see whether we have expressly provided for its

Mrs Loftin. We are on Rule A-1§ nows

Mre Olarke In comneotion with Rule A=15, you had bebber
100k at lines 9 to 12 on the point we have jJust besn eenxiéaw
ingy and then there is anobher point on the next sentence *Bha*e
I will spesk of afterwards

The Chalrmane 3&153*&*}5 applies to the partisular case
we have in minds '; | |

“In a case trled 133' 3‘&11?3' his findings on the issue shall
be prima fasia widane& af the mat%e?s therein émx%aimé and

way be read to the j@y, s&bﬁa&ﬁ to ‘&he aetien of the court

upon abjaakians to suoh findings ﬂkﬁ& gz*ia? to or made at the |
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wm%m.

, mu.@mumwwm lang rm@ of mawa A=12 which says e=-

Hmﬁmﬁwmu ﬂmwwawﬁw? mawwmwwwmwuu maf‘

Doea not that eover 1t7
Mre Donworth. Yesj unless it is rostrioted by the

ao&m shall be made in jury cases only wa mwmﬁﬁﬁq wwﬁ
lssues aw% mnmw dgre gomplicated”.

The mﬂmﬁﬁmﬁ. But in wwmmw it says “"except 1n matbers
of wamwg.wam so the wwﬁwwmwwas a8 to mwamwwmwmmﬁbm mw wmmﬁmw

does mo« apply to matiers of mmaaﬁw_.

Yre Donwotthe That 1s traey but I think 1% should applys
H think Ex par be Wm.wmu%m 18 not 1limited to matbers of mﬁammL

ﬁwm awmwwﬁmw. 1 see.

m?. mummm. It 18 limited to matters where the lssues
are moﬁwwwmwgwu | o |

Mre Mﬁw@www. ¥os3 but the wwﬁmm., of the auditor is not

wwwwwma to mwmww  lssues.

Mre Morgans You ave mwmw&»

Mr+Dodges mw tries wﬁm whole case,

¥ire Donworths Yeong and the rule should so ‘wmwww.‘

Mr. Olarke T think soy . |

m? Dodges I should 1ike to say, awmw peference to
Rule A-15, that ﬁmwww very familiar in Massachusetts -=
perhaps more o than in any other State of the Union == with
this matter ww w&ﬁ.&wma aw mﬁm |_iboras mmmmm are mwm, the time
being referred wa mﬁmww@mm mwm ww.mg is a provisi on in the ,.
firat aentence which 1s ﬁﬁw@wﬁ inoonsistent with the wwmmm%m

practice and with the maﬁmﬂwﬁw ﬁ& of an wamma@%‘mw“ wmmmw«w ,

namely, the vequirement wwww Wm mwmww msu.aw to Hn report m

ﬁﬁ« ﬁmﬁ% %mwwwammmu %ﬁ wﬁw

wmmmg ,«wm .w
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‘the auditorfs veport does not sebttle the case, it is wmwma a1l

The auditor's report iz only a pilece of evidence. It should
not be nwﬁww@mﬁ up with a statement of what the evidence
before him was. The ocase 1s ‘ﬂgwww wmwwwwm.m All the witness=-
a8 ordinarily are wwwwam again where the auditor's veport dves
not settle the case, end it is very inappropriate to have the
question debated vefore the jury as to whether the wﬂmmwwm
wmwwwmwww dealt with the eviderice before him. It very much
mo%wwawgm wwa uge of an auditer'ts wwwawmw and 18, I think,
out of wwnﬁm. | | |

The mgwwam?  You want an exception made there in the
oase of an auditop? | |

Mre Dodges Yoss |

The nwﬁ.anm? You would have o' leave in the mmﬁ%mw
¢lanse wm. applied "aw ﬁmwﬁm ! reports and other forms,.

Mrs Donworthie What would the suggestion be, in words?

Mre Dodges Those mandatory requirements in the first
m%&m&wm I think ought not to apply to an auditor's report.

m@.a Donworth. Oh, yesl | |

Mrs Dobies Do you mesn that he ought not to file those
things, or @ww they ought not to be read to the Jury?

Mre Dodges Therve is no need at all of £1iling them.

over again, and his ,wwma%w_ is mﬁmm a wmmm_m, of evidense to whioh

the jury may give such weight as they see fite
The Chairmams Your point is that it enables the siverse
party to try to undermine the prima facie offest of the

audibor's findings by mixing him up on what he had before him?|

A - Emaotlyy R
he Chairmen. Is it the sense of the meeting that thet

A e e e
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aummww»um in wwﬁ oase of the m&w«ww be wﬁmﬁw& here?

requirement on the part of the master to file with his report
all exhibibe, affidavits, depositions, or other www%«» mwm:
be made not to apply to an auditor's report which 1s to be
uged as prina wm@ww evidence? |

¥reDonworthe I should 1ike to adk lye Dodge 1f he
mww,wmm there i aﬂwmwwmﬁ, to the auditor: wwmmmmm 8 steno-
mwwwwwm veport and a .wwww of exhibite and wwwwmmquw and
depositions, and £1ling them with the courts Is not the
real question about the use of them when you come to the
actual wmwmwm Could you leave out any requivement about his
returning those wﬁwmu ?
MpeDodzes VWhy should he return them to the oourt? You
ave m@w,m&wm to have & hearing before the gourt as to whether
the auditor wwww@wwww dealt with the uﬁmwﬁmu before ﬁw«

 The mwﬁuﬁﬁt He may hand them back te wwm partiess

wﬂ: mﬁmmw Your only remedy is to move to gmmﬁumm o
the mﬁmmﬁ. it w@ﬁ can show that he hasmade some mistekej but
on all questlons of faot he makes his ﬁwﬁmmmm and they mmm
merely a plece of wwwmmwﬁ mmuwmm the Jury.
The Chairmen, Is mw. thip sense of the meeting that that

o w?m, mﬁﬁg? I was uﬁmu wonder! ng sw@gow you would wmww )
the bar any by pubting in & yule about the auditor instesd of
lunping him in with the master and maling lots of provisowsuy
awwwqmm wﬁ the consideration of the Style muﬁmwwwww ws Just a
matter of form of w@&ﬂwm ibe ,_wﬁw of us do not ordinavily
think, or at least I m@mﬁ ..w&mwnw%ww% www.mwuw of wﬁawﬁmwmw an

auditor under the mﬁm&m m«ﬁuwwwg ﬁ. aﬂmmuﬁ,f .Mmﬂ are

mﬁ? umm H _«wﬁw awm ¢a

going to make some wwmmwmwf




should meé lenve to consider whether it 1a feasible or wise
7] pﬁ% the auditor in a separate Pules

The Chalyman. Wo will vefer that to the revision as a
matter of s tyle. There are some aévaz&ﬁagea in oovering the
whole thing so far as we can in one ¥ules You can readily
say here that except in the ocase of an aunditor, a mséﬁé}?ﬁ
£indings shall be prime facle evidences |

Mre Donworth, If that suggestion goes In, I would suggest
at leawt that 4% be dilsovetionavy with the ecourd in the order
appointing the suditor as to what ghall be é@#ﬁ in those
matters, rather than laying down & rigid rule.

MreDobise TUnless the sourt shell otherwise order «=-
something like that.

The Chalymans "In the case of an éaéi%a#; unless others
wise ordersd, he shall not be z%qui?ed‘g obee Is there any
otheyr suggestion on Ruia Aai?i.s?

MreClarky Yeose . |

Beginning at 1line 12, Mre Norgen raised the point éhs%
even if no objection were made, the court, when he found |
prejudiolal error sgeurred, did nobt need to mscept the reporte
Wnat we Rave been trying to do is to make the ocase yun along,
g0 Yo speak, when the yaz*?ias do not act promptly. It has |
Deen objested <~ Lame states 1t in his aréieles on the
equity Pule »= that a frultful source of delay here is in
getting your master's report confirmed,  Lane thought that
gomé procedurs should be wmade for having the findings sband
nless p:e*an:‘g%i‘g aﬁﬁs;aéiieé toy |

I should ‘sui;p;ggs_e .}fszfié sourt ‘would have the power anyway,
Ar 1% daazmégﬁagtgg ing 3: do not objJect te 1t as such. I




| some question bthat has come up at the hearing before him.

| many instances in anuw maamwwwum‘muWMquwwm turns up before
the master which 1s of real moment, and of sufficlent

| importance in the jwigment of the masber mo,wmmmwwm furthey

aimply do not went to stop’ the running along of the case if
we can help it. |

The mﬁm»g. You have a general rule that the scourt
may relieve uwwwwmwwwmm and extend the time in mabters like
thia. |

Mr. Peppers  Mr.Chairman, I suppose this is flexible
enough, without a apesific mﬁ@wmwww* ma authorize a master to

make an interideutory report to the court for wwmwwﬁwwﬁu on

Striotly spoaking, this rule eontemplates that the procesdings
before the master shall not get befors the ocourt for weview
unbil WW £1les his final report; but there have been & good

instwuotions from the dourks I should think it was not
ﬁﬁmmm&. to wwmﬁmm‘mwgwm»amwww for such a case,
_The Onairmen. I should think ltwas not.

Mre Poppers May I ask am@ other question? May 1%
be baken that the Committee on Style will have authopity, if _
nécessary, so to ﬁwmmmwwmﬁmﬁmw 88 to oover a case that 1is
not the mwmwumww caze of a uuww&augm but such a wwww a8 arises
when & court appoints a master to conduct a gorporate oleow
tlont? |

The Chalrmans I should think both Dean Clark's mwmmﬁmw

committee and the revision commitbee would have power to denl
with any hiatus in the rules

Mre Peppers Mmmm ‘ f )

The Chairmen. That 18 not exastly a change of substance.




Mrs Poppers Noj not at alls |

The Ohairmen. It is eovering an m%ﬁun%&_,

Mre Foppers T say, just mould the languace go that
there will be no implication that the only Jurisdiction of g
mastor is where there is matter of vefevence in the ordinary
sense of that word, as distinguished from something to be maﬁ
under the supervision of the master as wwww@mmwﬁum the aours,

MireDadges Such as a special master to sonduct a
receiver's sales

My s m%wmmi Wmmu that sort of thing, I just wanted 1t
noted on the vesord so that 1t would not eseape the attention

of wﬁaﬂwﬁwwg gonmittes,

Mrs Clarke I think that is a good m«?&. I think pere
heps you ought o think of 1t a 1ittle in connestion with
exacution, ebos Rule A<22 provides that the o

it may appoiné |
& third person to perform sn order. I do nob know whether 1%
might eome in wwaw@ or nob.

Mr« Popper, Possiblys I just wanted it noted so thad
it would not be everlooked.

MreQOlarke In & way, this seems to me & little more 1ike
exeoubion than a masters does it not? The court has granted
& Judgment, now, end has divested some way of carrying out the
Juad ..:Nw.

Mre Poppers I am thinking of a ¢ase, for instanse, in
whish 8 nons-resident stookholder files a bill in the Federal
gourt ralsing wﬁ question ﬁ.% right of certaln olasses of
stook to vote at wm.mmmw%%mmm election, some question of the
validity of & vobing #

sty or something of that sort, and 1
1s likely that thore 18 going bo be & hot contest at the




electlons Sometimes the court thinks it is important, to
ww%@gm ovrder and gee that the thing is done regulariy, thab
he shall appoint a magter to conduct the elections A1l I
meant was that I wanted to be sure that in some _mwwwowwwwaw
wwwmw we hod language te ww@. awwa that case was included
and not exeludeds |

Mre Clarke. Will you look a 1ittle laber at Rule A-22,
and perhaps give me & note as to whether it should come in
there or back here? :

Mrs Poppere Yesy I wille

By the way, Mee Chalvman, I mmwwwwm it must mmwwwmw have
been discussed by the commithee ﬁwa_ﬁsw ouy rules are applice
. %w«,«@ proceedings to teat the title of corporate officers
&wa have been electods With us, we have a mwwwﬂgwﬁ proceadw-
wﬁ% by quo warpanto == not the public quo warrante wwmww@mw..ﬂ
to the public efficer, but m@. warranto in cases of private
mmﬁm@mﬁg@ where the eleotion has been wmmmwwwmmy and one
ticket 18 returned elected and the other ,u.&_eu«wmm bo test
the validity of www.. title owuwwam& who are rveported as |
alocted. |

1 do not know whether wm@ procedure is appliosble to thab
mawmu or whether the w@mwmm would have thelr w,ﬁ&% ﬁmmﬁ the
State mwmmﬁwf. That has probably besn disoussed, |

Mre Olarike All we have done on all special procsedings
18 practically nobt to state them, but not w@ repeal anything
gonneoted with themts Ve have MQWW the general provision in
Rule A«36 | |

Mo o mmwm.ﬁ,a I mm&a \

The awwwn.,___k ﬁ%w ,muwm@uwwﬁ wight be noted in
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gonnection awww mﬁwm A-36, to see whether your rule nm wwmmm
enough to cover 1t.

Mr. Pepper. Yes.

aWL mwwaw. Mrs Chalrman, I think Mr. Clark misunder-

stood my ow“aa«pau,‘,wa may have been due to my misreading his

statement. I thought he had a provision in here, ss I read it

Wwaww to wﬁw‘ﬁmwamwwwww the court might modify or reject the
report of the anmwmw.a»«vamw any hearing of mﬁm parties if he
awwwmww aﬁamw‘aww error in it. If www rule w@wm provide wwmwM
1t seems to me 1% ought not to. MW¢5 the auditor makes a
report, wm the master makes a Mmmoww‘awww his findings, mwa.‘
if the aaﬁﬁw‘wuwme there is error wum»w. on its own motlon,
memam 1t rejects or modifies it, awawaQWﬁ«;amew to give the
parties a chance to be heard. |

The Chalrmen. Your polnt comes up in donnectlon with
lines 14 to 187 |

‘gng Morgan. ,awa sentence beginning in line 12§ yes.
Thet was the point.

TheChalrmsn. As I read that, after the objestions are
filede~

My, Movgene. @ww% after owaawwanmv

The Chairman (éontimuing). The court, without eny hear-
ing, could sustain an mw“muwwaum‘waumﬁma the rule says he mey
do mwmwm or may order Wawwwmm on such objJestlons. Your point
is that he mnmww to sustain the @wummwwmz and grant a hearing?

Mrs Morgen. That is the polint.

QWm‘mww»wamww That seema to ww.uo:wmw is na‘u@ww‘

mw»‘wmwaowwww The w%mqwmpamaqua he may take sotion

or order a anwwnm‘mmwam‘whamﬁmmnwmmw He should not order

et
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the findinge It ought not %o be so. The eourt leoking over

the report of a master, considering the report of a master,

should have muoh greater authority than thatj end in certain
elasses of cases the Supreme Court, as a matbter of wmmww has

| expressly sc ruled, For example, if the oourt concludes that
| the g@mwwm*u wwnmwwm of fact 1s really against the welight of
the evidence -- that 1s, that 1f the court had had to make 8
w»mawum»a would have made a mwwwwwmww one == 1t should be
permitbed to veject that finding.

Also, as this rule 1s worded, in a way it seys that the
findings shall be ftreanted as presumpblvely correct unless the
court finds that error has been commibted. It 1s only errow
thet throws some doubt on the correstness of the findinga.

The whole objest of this matter -» I am now speaking of | u%

genieral veference Yo a master to meke a report of findings

end conslusions of law -~ is o get findings and conelusions

of law that hooord with the judgment of the sourt finelly,

As a substitute for the language I have just resd,
"may modify oy vejeéot the same in whole or in part when ww_m

sourt in the exercise of ita judgment 1s fully satisfied that

ervor hay been submitted”, I will offer as a substitube the
following wm%mwﬁ |

“When the court is fairly satisfled that tho master's
findings of faet or conclusions of law are incorrect, or that
the master has %ﬁwﬁm@ erroy which throws a substantial
doubt upon wwmww mmuamumwﬁuw the gourt may ammwww or reject.
the same in whole or in parbe". .

My Tomanng Would w%wﬁﬁm% to take out the
adjestive "fairly", and say "satisfied"?
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Fursden
Iis
~11458m

towhat the law 18, The Supreme Court, partiocularly in
vate eaaés,‘has gald that 1t will not be gcverﬁed by a masts§?é .
fiad&ng&g it will examine into the matter i1tself,
The Ohsirman. That is ﬁhéra there 1a a sonstitutional
qaesﬁiaﬁ iﬁvaiééég
- xﬁ; Qzaaygr Where there is a ¢onstitubional question
involveds and certainly this proceeding, which is merely put

there as an assistance to the eourt in reaching its Judgment,

ahenlé not goso far that the court is reguired to accept a
finding or eonclusion whon it is not faiyrly sabisfied that

it 1s correct,
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Mr. Clark.  Mr. Chairmsn, may m say that I wﬁwmw it amﬁwn

;» .‘,,p be very ﬁawwmwmuwwm wwmwmu_wu_mauawn the equity rules. mmwm is

& pldce where there »u.mm.aaEWawmmauﬂwnu simple mmwww”wn wwm,
trial, not getiing wmwaanmwmwwm.:om.uaﬂwua_waamaw the equity
Tules the m@su«‘mamm.wwaw aww wawwu,au uwmw wu-e

In a way wuﬂu is a kind of an admonition, but a aoauu@a
am mmﬂ«mwawmw. mwma is the use of having it referred to & mwaw»q
if you are going %o have it all retried muwuwﬁ.;mua am,nmﬁ ser-
tainly go so far as the amﬁ»aw uﬁwam«@mu. ‘that »m. ‘the uama@:
ment in the egquity rule.- I do uaa‘awwmw we ammWw to modify the
equity rule. mwmwuw«m oases, of ounmuwﬁﬁwua on the matter of
the masm«wwﬂawwn.pnam wwaawmm.awummmuwwﬁm,nauuawama»omww‘@mmmiw
&wwwnmfmemw are umwwww‘mﬁmmw»owm om,wﬁira

Mr. Olney. I beg your mwu@mm,,mwMammwaawmw.n The question
|whieh 18 involved in the Rate Cases, and upon which the Masters
find, is w,mammﬁwam\mw fact, pure mmaa»awpu and the deduction
from that is a comclusion of law.  And the Supreme Oourt has
said, time and time again, so far as these wmwo Cagen wmmwmaﬂn»
amnamnWNanw‘nnuu examine into the gonclusions of the Master am’|
to matters @w fagt on whiob the judgment depends. |

The Chairman.  And they have done that under the equity
rule whioh rmwu that awa,“ﬁmmw.»m.«wm exercise of his judgment
wmymwwww mqummwwm that error has been committed. 80, ' they wwmmw
construed the language, "fully satisfied”, as you ﬂwsa,auua;a@www
Mr. Olney. And in doing so the oourt uwu‘aQWﬁuwamvmnmwvmwmw
language of awu mﬁwmrwwn,w matter of fact.

The Chairman. It depends on what the rule ammuu. I have
m@ﬁmammmm wa to mean mwmuw ¢Wm weight of www evidence mu wmw»mma_m

wwm mwmm»mm.;




1110

Mr. Olney. wme,wwamﬁwmm at the present time is awuwmwww
It lays down a yule that limits the oourt in oonsidering the

The mmwwuamw. Will you read your proposed amendment again
to ﬂmw‘

Hve @waawL "Wnen the court is fairly satisfied that the
master!s findings or Gonclusions of law are »um@uwmua. or that
the master has aaaaﬁﬁamm an errox awwuw awuoau 8 umwmﬂmuﬁwww
ddubt upon their correotness.”

The awm»mawm. 1f you will strike out the word ammwnwwW.
I would not awu@aa to your language. |
M. wewmwﬁ. T would suggest m@mwawpnm else mweum aﬂﬁw wwmmw

f#7he court wwwww. after hearing wwm parties, modify or

if but only if it is coanvinoed that prejudicial error has been
aaaa»ﬂ»m%m otherwise it shall adopt and affimm them."

‘ .mw._mwumw. That is all righte I would go along with that.
The auww thing I objeot te is that word aaoudwuaauww You have
.aa ammqwuwm;w»ﬁ.

Mr. Dodgé. I would objsot to the word *fully", and if you
strike that out you have expressed the ideas here slightly im
mwwwmﬁmma language.
| The Chaimman. ‘,www. that "fully® Judge Olney seems to

think "fully satisfiedd, It means beyond & reasonable doubt,

dence to sustain the finding. That is the real thing you are
driving at, whether the court oan veview the findings on the

weight of -the evidence, or whether he 1s merely allowed to set

wumy,a@mwwwwuw B8O mwu as wu@‘wamwwaw,»w.mmum cases »u umaamuwmmww

findinge in which the court, as a matter of fact, is not limited.

B RO

reject the report, findings and oondlusions in whole or in mmuw»Wﬁ

or 1ts other aspest is8 that it means there is no substantial evie ]

M
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aside the findings 1f he thinks there is no substantial langu-
wmmwwo support them. fen't that really the mummuma of 147
Mr; Olney. There is & little more than that, It is the

mpmmwwwuaw in the approach, the difference of view as to what

W mwmﬁwm be the effout of a master's réports - I have the wwuww‘

| ing that the masteris rveport is fox the aspistance of the aawwamw
| ,mmn.»n the ¢ourt beoamnes doubtful, reasonably doubtful, as to E
W the correctness of that report, that he should have mﬁwwauwaw

to set it aside or to modify it.

| The mwmwmawam awmw@ wé ¢an vote on whether we will Gon-
awﬂﬁWgww@ waﬁwww,umwm or adopt Judge Olney's wowﬁ, or gw. gwww
gan's, or we ¢an refer the thing to the aeaa»ﬁamm to adopt one
or the other of these alternates, .

| ‘mr. Morgan. I think Judge Olney is right, that when you
phrase it one way you phrase it on the theory that the awuwau@u:
report ie to followed if reasonably uﬁumwwww@_mum it you mFWWmA,

1% the other way you regard it mwmwww,un advidory to the uaaww._

M that 1% oan be mﬁmwwww or nots &wmw is, 1% is juet the wwuvmW@m
i ology, the wawwwﬁaa of m@wummau. , B
Mrs mwnmnm mmm. think you have ouunmuaaa it quite
3 acouvately, my idea that the same rules aWwwv mawmwa a ogurt |
in reviewing a verdliot of the jury or an mwumwuwwm gourt in uw@s
qumﬂ»um the mmmmwmmu of the lower gourt should moa apply to a

| eourt which is aawmwamnwmm on exceptions the report of a aauwmw;w
The Chaimman. I think we are probably all agreed om,wwmweh
There i8 no question as to whether the equity rule as worded ;
has wwm# effect. I should doubt whether it was intended to
WW4m dwww mmwma«. .mwmww m@u¢wwm on one of the mwwmummwmwwmwtg

mwmapmmaw
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" Mr. Lemann.  Before we vote on the question of approsch,
I wonder if we .mwuﬁ.ﬁ.w& that we all agree that it should have |
only an advisory effect. Ae Mr. Morgan has ‘.aaﬂummmﬁ it, I awww_
»“,wmww we would go beyond thaty he would say that the court

would affimm the master!s report unless the sourt is convinoed

%w.&,ﬁmwawmw error has been commi tted.

Mr. Morgan. ?m*wm uw@mw That 18 not Judge Olney's.
attitude. | ,

" The Oheirman. If you s truok out "convineed and put "satige

tiedr; would you acoept Mr. Morgan's suggestion?

Mr. OLney. Substantially. |
fhe Chaiyman. Are you wwwﬁnw to take "satisfied®?

R |

Mr. a«wmmm.._ Yes. mw 1 am ‘satisfied I am awmﬂ%w? @mﬁ%ﬁ
times T am convinoed when I am not satisfied. o
Mr. Pepper. M. ww. Ohairman, there is a real point «quﬁw :
that does not mwoa am me ._wo wma_ﬁ by either of uwonm mwﬁﬁaﬁ»uy
Judge Olney raises, a very wawou«mﬁ m_@wwa ».a»« seems o me. @mm |

|often knows of cases in which an appellate oourt, reviewing

the findimgs of a aw,auﬁwpﬁ in ﬁﬂﬁw.‘ ‘mn‘ proveedings in which
there has been a w@w&wa.« of the uﬁuww,mwwm in effeot: ..a@.wm the
evidence we aeﬁwa have umwgam a different conolusion from the.
jury or the ocourt below, but, as there was aﬁ.ﬁﬁau from whieh
the jury might find as they have done, or gwwm sm.u. evidence from
|which the lower court might find as he ww.w, mﬁm. we are not at
liberty to review those oonclusions.

Now, Judge Olney wants to leave it in such form that the
eourt, ﬂﬁm.ﬂum the master's report ag _maamawhmm, more than ade
| visory, may, ‘#mwmw‘aw«ummm. ..uwm,ww Mw}mmwaw «mﬁw&ﬂ ﬁ.mﬂmumﬁa in-

ferences of faot from the evidenoe from the inferences that were




dzawn by the master. Is that Tignty
W Mr. Olney. That is mxﬁwwww 1t.

gw?,wmwamww 1 wm¢@ wsaﬂa aw ammmm »a swwmu ewwn wowwa w«a
came quite sm«muwww. The Sourt shrugs his shoulders and mwwu.
11t never would have oceurred to me to draw the wa%numﬁum‘mWwaw

the master has drawn from the fagte; he has drawm wwma puwauaz

‘enaeé, there was evidense from whioh the inference might be uumr¢
and I am wi thout power to sustain exceptions to his wmwaww¢a
| awwW soems mn me to be Wrong. The masterx mmamwwnuw to ¢nu
oourt, something more than an adviser, but the power to draw
inferences of faot seems to me to wmamww_awﬁw,wwm court until
the court has made ite mwamw Judgment,

The Chairman. | We find in oonstithtional awmwm. where me
M@zmwﬁwoﬁ of eonfiscation and due uﬂaemm& 1% 8 matter of faet,

the eourt will fomm 1ts own Judgment on the faet 4o a large ex-

tent.

Mr. Peopper. Yes.

The Chaiman.- T would like to ask wmw infomation with
regard to mau;aauma»daenammw Cases, what ie the law today in
Wm@amuww oourts as to the weight to be given the master's mwanl
ings of faoty Oan anybody tell me what it is?
| Mr. uauw@u»w. I think the rule settles 1it,

v&ymwn. The rule smays it can ﬁma be uma aslde unless

A,

wm ig Mﬁ.ww uuﬂaﬁ&. You would not say the judge %aﬁa ua

»w agide unless he ia satiefied that prejudioial error wwm wa«u

v

¢noaawwaaaw That is what Mr. Moxgan wants wm mmw. awma the
Wusam@ shall not interfere a»aw 1t unless he is satisfied that
wumuﬁm»m»mw error has been comnitted.

Pepper, I would hesitate to use those words because

: B

H
:
H




eaoh one of them fail 48 & test when you oome to the speoifie
oase, H saﬁwm mwmuwu to put 1% in uaﬁm such maua as this:
That the gourt on aauu»mmumﬁwaa of mwmmuamu of fagt ww.a mag.-
ter shall be at liberty in his disoretion to review the wwaauf
enees of faot drawn ww www ﬂmw«au.

The Ohairman. My question is net what this rule means,
but how the courts have applied 1t.. In other words, ia the
equity practice today in mon-constitutional Cagesg under »wwuw
Sty rule, to what extent have they agreed they oan review
the findinge of the master on questions of faot? I think we
ought to have an answer to tha g,

Me. Lemann.  Isn't the judge going to do as he Pleasest

The Chairmans lLet ué see what awm Gourts have held about
ite I do not know myself.

Mr. Pepper. I can only answer ag to my owm awnamua._

The Chairman. What do they hold there?

Mr. Pepper, There the a@mwau uaman anﬁmmNamm ﬂmumm «wm.

equity rule as bound to give to the repors om the mastey the

same inclusiveness as would be given aa the qauﬁwuw of the jury;|
that is, wp.,. .«wmma is gw e vidence mnoa wﬁaw «wa mas ter a»mw.«

have um@aﬁmm hie Gonclusion, the court feels bound by his gon-
” ‘clusion, wa*swwwa«wumwnm the court »amwww would have drawn a mﬁwm.
» ferent inference from those ‘wmaamw‘ -
The mwwuuamm«m What is the rule in other ¢irouitsy

| mw.‘mmwaawww.. 1 would qualify that in my experience mw ‘
wumﬁmwmgm»wm the word "almost®, 1 don' think the court feeols .m
they must follow 1like a verdict of a Jary, but Gertainly there |

18 not very mush mwmmwumwuma, I believe you oan get a wwmnmwm

Bet aside more @wwau ﬁwwm «oﬁ uamwm mm” a 4mwn»aa set Wuwmm. w«m
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cause the evidence comes in with a finding, o

Mr. MoOrgan. We have ﬁhglgutﬁergty in Blaek éﬁgbﬁaiﬁétﬂ
 The Chairman. If the Gourt says the findings ought mot
to be met aside by the court except in éa&e\ef msnifest errox,
29 y.8., 512 and several other Supreme Jourt cages~- |

" Wy. Morgan. We have the best suthority right here.

Hz; pobie. I would not say that, but there are a great
many of these cases, auiée a number of ﬁhem} and these donolu~
sions seeme to be cstablished by the weight of the evidense. I
am veading from the Eéék now, but ei%iﬁg oases from every s&éeéx

fleas wéight, guite p?éyerly,'i§ §eea$; is given to %he
master's finéings af Zaw. which is the peduliar gravinee éf ﬁh37 f
court, ﬁhan the fiaéiﬂgs of fast. ﬁis findings of fact, uhén o
there 1s a confliet of testimony, must neaessarily have very
great welghte=" Here, I think,is a paraphrase of Oamden ve
Stuart, which is a United gtates case, whioh I think is in line
with Judge Olney saye:. o

Be » & Eut, even in éeubtful Questieﬁs of fact,. %he better

rule ~site leaVe it ta be that the aéuxk should set thease asta§¢ €
when elearly eanvineeé that these are erroneous and obviously
bpposed to the great preponderanse of the eviéenee,veven.thaégﬁ -
there may be some evidenoe to support theae? |

Mr. Olney.. That is what I am getting at..

The Chairmen.. What is the title of that caset?

Mx.. Doble.. Camden y.;séuart,mléé Q€l§1v16§f”
| Mr. Pepper.. May I move that the Reporter embody in hig
Er&azaft language eonformable to the decision of the court in the -
oase oited by Mx..Dobie? | .

Mr. DonwoXth. I sedond the motion..




1116

M.u% mwmﬁu awwnw aaﬁﬁa soa be.

~ (The question was put and the motion prevailed
without dissent.) | |
The Ohairman. “We voted to adopt the rule by the Supreme
Gourt, just wwmm.
Olney. mwv uwmww.

wr. Dodge. I would like to ask one question sbout this.
1 take it it is not contemplated, after a non-jury case has
been referred to a master, that there should be any @@&&H@nﬁﬂﬁﬂ»
of a H@au»mw with wmawemgaawam of witnesses »maa court? |

Mr. Donworth. That would be an anmuwww&umw.awnu. 1 muwa
it there is nothing to prevent the oourt from doing g0 if he
thinke the ends of uﬁun»am require it. That would be a very
exceptional case. | m | |

Dodge. The possibility of wwmawu oontemplated by

the rule, Mr. Olark? | ) \

%m.‘%awmwn. It does not seem to be. You are aaw.wmamwt
ing the Massachusetts practice of a new awwmw uaweuw & mﬁnwuﬂ
a brand new trial before the jury.

~ The Chairman. Before the aoWWa. you awwﬂ»

Mrs ﬁewmmu. ..mo. before the uﬁ.w. There are some M.ﬁ% owng
are there not? - e

‘ ‘ to

Mr. Dodge. That is provided for. But, as/a master, is
there the pessibility of a retrial? - - h
gw. Clark. 1 did not suppose so. I do not know how www

this modification maam. but I think :um@n the nswm ag au»MwuwwL

gw. wommmu I aadwu.mena of a case where there was a re-
trial in a aaﬁww after a ﬂwuwmuwm uwmm»nmm in @ﬂﬂpmw.
Mr. Morgan. Do you have that in Massachusetts in the

equity mmamuﬂ
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‘based upon grounds whioh were available to ths parties ﬁuxing

| the proceedings before the maste: - that you haé to ahaw in

the nature of things, that evidence would ‘have te bs eaken.

. the evidence in a half an 3@&3 ana fina out wﬁat it is o

here, and 1 wonder what this means::

(whioh were available to the,pasﬁgée'&uring the praeeéagégg'

- before the master you con make ie for the firet tima hgtore ﬁhq&l

| Mr. é@ﬁgﬁgA Roe o

Mrs Morgan, I thought that..

WMrs Olneys ?he whole thing woalé depand‘apon uherein the
sourt thought the master's report, fsr @zamz;le, was wrang- ’i*hﬁi»

magter might aet out some evidenoce entirely, in ﬁhieh ease, ia

Mr. Dodge. That weuld be done on :@eemmittal. |
Mre Olmey. It might be done on a raamutal. or the eaar%fﬁ

might say,; "What is the use of tgking this baéks» { oan take -

Mre Dodges He might as well have %hat pawer.
Mrs Qlney: Let ug leave the thing flexibie. I am quit91
sure it is new practice. |

The Chairman: There is a elausevin brackets at the aaﬁ;
"Objeotions to the report of a master based upon graaaéb, o

before the ma’teg)g(gﬁhggiﬁggh to the findingé and aenalutiégg,ié
therein set forth).® ‘ ‘%€ﬁ  4: T o | ‘ 

~~ Mr: Dobie;. Qbjeotions to Qvidenaeikabjeﬁtiéﬂ* *9 thﬁﬁié*{E
miseiniity afaevzgenee~WI take iﬁf_ 1t yau axa nat make %ha% 8

ﬁeurﬁz | | -
EW?;ﬁéﬁwe?fhw I regara this as & very exsellent Slﬁﬁiég¢ I
tion of a very &aabﬁiul yaint. The f&rst part of this haé beé;f

the undoubted practice«- objeotions te the reperﬁ af the mastem_é

the reearé, like an ebjeetien ‘in the record in eoar% pweagaa¥&.~
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The record had 0 show that. But there has been quite s

duces. a lot of trouble and expense and doubt. I think this

is a very fine solution.

olauses in 33 to 267

port in the wﬁﬁaﬁw aun 8 :ﬁaw a&mﬁ»g »n 5&?

wWQmanaw,mw pragtice in wﬂm different distriotes as to the next
points ‘ ,

. . the | | B ‘
fother than to/findings and conclusions®. Some Judges
hold.that you must go back before the master and make excep-

tions before him %o his findings as oonclusions, and 1t pro-

Mr. Dobies 1 somnour in that suggestion that we cover 1%,
memmmw you mam guite right there are a great wﬁaw@u‘om mamnuﬁw
cases on that point, and a good Ewmw in awwa m@uamaaweu. o

~The Chairman. You would keep in, then, both the wnw@wuwan_

Mr. Donworth. I would.

www‘Wewmmms Yoo,

The Chairman. Is it 8ot ‘Both wnmamwwuﬂ

Mr. Dobies Yes. In other words, he need not objest to

the findinge as mommmﬁmwagm of the awmammw hé may make ¢wma‘wqu

fore %mﬁoﬁuﬂ. But here you have the guestion amw%wuﬁw»u@
ity of m«»wmuam. and that is a trap and ambush, 1% he awm,mwﬁw_
amww‘wwww wawwuw_awa master he aww_maa.a»wn w«;wmwmna the oour
The owmawswm. 'If 1t was available,
Mx. @uaaw. md may uw Maﬁmuamﬁwmm to know uwwa the mwmaa.
tice wu‘wm awaTm»m&nwaa maﬁMa at home, presoribed by the uﬁwam

of the local Aistriot court in the case of a report of & amwwaux

Tither party has ten nywu~ a8 H remember 14, 1»«w»m awwaw :
to muww objeotlions to »wa uawauw ﬂwdw the master, and then ﬁww_

master has a siated Hmamﬁw of time to aauuma« aw mamaw w»w awt w
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g

and file his roport, then it is sufficlient to make the objeo-

'iané I think they are.

I think,

rule is that unless you have raised some point by wgy»éf»gﬁjggm 7

tion firet before the master you oan nét/:g;ﬁe it again before

the court by way of axgeyﬁién‘te the reports - |
The Chairman. As & matter of practice, under our rule

which we have just adopted, where you do not have to file b~

jections with the master to his findings or conslusions, the

master, if he were a wise man, before he filed his report ﬁﬁul&

exhibit it to the parties, and, if he wanted to, to bring them

1t7e

That is all right. We will allow that. 411 we do hére'igif

to say that if the master does not want to take that precsution|,

tions before the court to the findings and conolusions.
As a practical metter, the master would probably invite

objestions to the proposed report, but that is disoretionary

Let we pass on, then, to Rule A-16.
Mr. Glarxk. Baﬁh brackets, then?

The Chaimman. Yes#, if they are consistent with each other

Mr. Qlark. All right.
RULE 4-18
APPOINTMENT AND COMPENSATION OF MASTFRS

Mr. Glarks Major Tolman had something about c¢ollestion,

Mr. Morgan. You have got it in your notes, page 84,

Mre Glark.  Major Tolman suggented the following 1@36?21@7

Then he puts in hie final report after that time, and the |

| up #nd ssy, "I propose to file this reports What is wrong wiﬁm, 

o




in line 9 after the ﬁgrafﬁéaﬁpeﬁz o -

| ’ 4%‘ * * or paid out of any fﬁné ox subjeot matter of the
controversy which may be in the custody and sontrol of €§§
court.”

And he said that is all right, but probably needless be~ |

i ¢ 1
| ocause in the Federal practice today in reaeivership, bankruptoey,

‘ ar'regiganisatiaﬁ the sompensation would be paid out of the 6@+ ,é
tate.
The Chalrman. Any objection to that iasezgian;-
(§e=§a§§aass;)
| The rule, as worded, seems to be limited to arﬁsring one "%

party o pay, and Major Tolman wants to ineert the order ﬁ@ipag!:f

it out of any funds or subjeet matter of Gontroversy which may |

be in the custody or dontrol of the court, That seems to be

all right. That propesal in substance 13 agreed to unless

_ there is objeetion.

(vo 3aapenss;)
Aﬁﬁ@hiﬂg else on A-18%
Mr. Clark. I don't think so. There are other ¢hanges of
% form which we have agreed to0, I think, | |
| The Chairman. Then we will go to A~17.
- ViI
JUDGMERT AND APPEAL
RULE A.17
FORM OF JUDGMENTS; JUDGMEHTS IN FAVOR OF AND
AGAINST VARIOUS PARTIES AND AT VARIOUS
8?5%33; RELIEF AQCORDED; O©0873,
: ) ﬁergaﬁ. -I have no suggestien‘exsept a8 to form on
f;that‘

Mr. Olney. I would like to kiow what is meant by the last
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| Judgment or a fiaéi’éraér*may'he»rendexég by the ‘gourt upon
any issues in favor of any party or parties, and against any

' party or parties, at any stage of the aotion, if warranted by
‘the éisgéiﬁgsg proof, or otherwise, of a party or parties, and

. the action may proveed ss to the remaining iseues or parties as

justice may require. -

ily unless they are finale -

§ ifinal¥=~ if you are using that expression in California it
f would mean it was the end of the matter. . Our judgments are
ﬁ not final until the time for appeal has run, and if an appeal

i® taken, until it 48 aoted on on appeals

f pose of allowing an appeal therefrom*? That is your point, .-

18 1t not?

- ocases and the statutes. The statutes @ay you can not take

 appeal exeept from a final order.

‘make that appeal.

It Says that the judgment rendered pursuant to this rule
shall be final fer all purpeses, including review. .
Does that mean you can not review such an order as this?

Mr. Glarks -1t means you shall review. -

| Mrs Doblies It says it shall be treated ag a final ezde:? ,.§

 You can not take vages to the aifeﬁie éﬁart of Appeals ordinay- -

Mr. Olney. You have defined what you mean by the word

The Chairman. It should read, "final order for the pur-

Mr. Olney. - My objectlion i8 to that word ¥final®.,

The Chairman. But it 18 used in all the Supreme Cours

Mr. Dobie. Yes, i1t is common law. language, Judge, .

- Mr. Clark. That is the reason we put it in, so you can

‘sentence of the firet paragraph. - The sentenve provides that &




lappeal, so that you are talking'ahaut finality fe:)the puzpéss'

lappeal theyefrom; that is, all purposes with the idea of getting

I think Major Tolman wants to bring up something rather exten~ |

;m”mﬁi.féiﬁg},.Itfia_geingmééi;éase_éénf&éien where we a:e
constantly using the same words with different mﬁaningg'».
Wr.. Dobie.. The eisea;tfﬁauttvei Appeals can only review
a final decision of a dietrict eourt..

rﬂég-elneyf@ 1 understands. | | V .
%&.4Bebie¢1 I do not think you can change that rule..

The Chairman. We oan say it is final for the purposes of

of appeal..
Mr. Olark. For all purposes, including the purpose of

an exedution..

The Ohairman.. Yes, all purposes, including appeal therve~
from. . | | 1 |
Mr. Clark.. Now, the question has been raised sbout our

coste. We have subordinated aasts’ptetty well in 18 ad 19..

glve.on costs.. You remember last time we dlscussed what we
would do with costs quite a little and finally decided this
é;mgle statémsﬁt wag enoughe.

The Chairman.. The amoun t of costs you are entitled to
is a matter of substantive right, I should think.. I8 it not
fixed by statutel. We concluded we would not tamper with the
pllowances as fixed by the oourts.. |
Mx,weiarkﬁw I think it is a liﬁtle more than that.. It is .
not éaly that, but I think we have gone perhaps & little farther ‘§
because we have provided that where they are not definitely fix»»,g
éd the court may award costs disoretionarily as to the amount gz'g

poste and as to whether the-Gourt awarde costs to the plaintiff |
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- his recommendation under Rule A-177

in the Virginia Law Review. With all due respest to the great

or defendant.

The Chairmen. What does Major Tolman want to ae? Where 19

Mr. Clark. He 'gaid we should go & lot further.

Mre ﬁéﬁm:ﬁé. - He wanted it in a separate -:mls first, anﬂ_
then he called attention to a4 number of admiralty mleg; I am
just ,_txﬁing toget them. (Exemining papers.) |

f;‘he shé.irman; Are we tampering with the adniiralty rules?

Mr. Clark. WNo, he was suggesting-- | |

My. Hammond. He was suggesting that type of idea in 'shem.'

The Ohairman, You mean a fixed scheduls of costs? Is
that what ae:waat-a done? | 7 |

Mr. Olark. . I do not believe it is a schedule. It is
agardihg of ﬁseéts, that is, whether ehéf should go to the |
plaintiff or defendant. |

Mr. Hammond. I think he is gertseﬁly satisfied with the
rule that they should be in the disoretion of the court. o

Mr. Lemann. Major falman*sf-éameats‘ that I have here be~
fore me, page 39, are not very clear at 1ines 18 and 19. B&ay;
be I have a bad copy. | |

Mr. Olney.. I thought what the Major had in mimd was that |
mrmallé the lesing.party should pay ¢ostn, but that it sihgu}.d
be within he disoretion of the court, if justice required, for
it to provide that they be divided ér perhaps all fall on the
other partyj.' | ’ . |

Mr. HMand. Yes, he thoroughly approved of that 1&@&_.. »,

m. Olney. | 1 think_ that is8 what he is getting ate

Mr. Glark. He has made reference to Mr. Payne's artiole
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the footnote,

' we might pass that up for the time being.

University of Virginia and ar;rﬁayng; 1 read it and I did not
feel quite sure when I got thTough where we wereht. 1 did rot
get quite the light from that that I hoped. That may not be
Mr. Payne's faulte 7 ,
ﬁr“?éppszg’*rhat is the funotion of & law school.

Mr. Olark. -You mean to oconfuse? ‘ |

Mr. Peppers Yes. (Laughter)

Mr; Doble, As I got 1t from that artiﬁl@, 1 think his idem
wag that it was in a pretty raggea condition in the Federal
courts, very, very indefinite. Of course, this is applicable |

here} Mr. Tolman starte at the psgsrzg and then goes down into

|  §$.'Lemaﬁ:” He does not say exa0tly what should be done.
He says that 1t should be dealt with mare fully, but he does not
say gnst what we are to aa with it.
Mr. Qlark. It you want the admiralty rules, the za:ereﬁee
13'%@ Rale 7, Bonde and Premiums, Whioch are Taxable as Ooste:

"I costs shall be awarded by the dourt to either or any

party, then the reasonable premiums or expense paid on all bonde
Eer stipulatione or other security given by that party in that
1suit shall bé tazxed as part of the ocosts of that party.*

Fule 46 is fees for taking evidemde by & stenagraﬂher.v Thﬁ
fees may be fixed by the court and taxed as costs. raulé 47 i
costa of travel of witnegses, '
Mr, Lemann. There is a question whether we would under take %

to define what items would be considered as costs, and I think

he ﬁh&irman. Leave 1t to the ntatutes. What are the

Pederal statutes on costs gs appliéa;za#eivil actions in equity
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mmm,wmtw | ‘ o
Mr. Glark. As I mwmmwumwmmm‘mwwum;wwm various details

about clerks! fees and that sort of thing.

Mr. Lemanne Mr. Dobie says they are not very aleay. Mﬂm»

not wwwmw.wwwW that is a large enough matter for us ww“wuw to
clean up. Ve should leave something f or the other wwwwaxw,
MWw Dobies I would like a@‘wamm‘mwwa nﬂW.@Waaw when mm
is wwmmW T like the flexibility of wwu.wuamwmmau.mun,auwua
may be some points that ought to be cleared up. But I am

frank to say that I do not kanow much sbout coste.

The Chairman, Suppose we pass it and give him an oppor-

tunity to bring it up if he wants to disouss it further. I
prefer not to bring up the @nmmwwwm of m»uau,mﬂw.awma,mw»a of
inng. : ) :

Mr. Olney. This, Mr. Chairman, is just a matter of foym,
but T am curious to know whether in the sentence immediately
preceding the one that we have mem‘mwu@awmemw which provides
that every order or judgment shall accord the relief to which
the wwww% wm entitled, whether legal or amﬁmwmuww or soww. and
then is inserted, "including a judgment waw_mawwam@www,wz a
foreclosure aogtion®s. Just why is that there, muw,wm that
partieular thing mentioned? |

Mre @wwnw. I will tell you why. mﬂ.wwm a little mewaaw
in our drafting of mw. The chief thing that this trouble led
us wag that there is w special provision in the equity rules,
1 have forgotten the exaet number, 10 or 1l -~ Equity Rule 10,
I think it is ~- providing for ﬂﬁwm very thing, awmwnwmmaw ww

foreclosure oases. We uoﬁmwmwwwn that it was ﬁuuoamnmwuw‘wsar‘_

first off, were not going to put it in.  Then we wondered
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' my part of the world, foreclosures in a Federal coury, exvept

in corporation mortgage cases..  Mr. Loftin replied that he

thought in a mawu.ﬂwmw‘www&muamw in hies gtate Wmmwwm have gone

into the Federal courts where there was jurisdiction to fore.

Lo alose a mortgage because the State courts were loath to give,
or slow to glve, or could not give, defioienéy judgments on Forew .

olosures. Was it something like that?

Mre. Loftin.. That is oorrect..

Mr. Pepper.. And it ocouryed to me that it awa,vmdm,wnmu_
that it was to make uﬁwm that the mwaawww courts oould m»da that
form of relief that it wae uuaw»mwamwww mentioned here.

Mr. Dobie. I find here on looking at it that there ave a

great ummew of Federal statutes about wuwau.mwaw I de not see
mwwm mm‘maawm‘asmwuawwa to go inta them mu things of that kind.
wﬁ‘namwm be o hideous task to try to reconcile them, or muwawwmm
of that kind. )

Mr. Pepper. wAnwu rot talking about costs. I was talking

about the rule whioh Judge Olney called wwﬁwuuwaa‘aov uﬁmmmW¢»um

a yeamon for it. Perhape that is not the reason for it.

The Chairman. FRule 10 in equi ty wue¢mem‘auwnwanw% manws.
deficieney judgments, and now we drop wwaa out and say moanwmm,
about that at alls . | .
Mr. Dodge. Hu,ww not enough to go far beyond that and esy
the judgment shall award relief, legal or equitable oumwmwwm
Mze Lemarn. You are going wnwawmw awwu the egquity rule
Waeﬂwm ever have gone beoause of this umion, but let ﬂu,umwdm»ﬁwvwm«
Mr. Olney. Let us leave that nmu draftsmanship. M‘swwwmm‘, @
to find out how it happened that the ¢%wwmhaww given mﬁ»ﬁ.@nﬁﬁt

inenge in the rule.
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|nas brought up, you have not helped us out very much in geg:&tﬁa

own gtruggiiag and what we finally did with 13.

|®ion, which is also an omission of something provided for in

right, and if 1% is legal, would you have to have a Jury t:ial

Mr. Dedge. I think we better agap 1t out.
Er,tyergan. xes, it ﬁﬂul& be better droppéd..
The haim&ne % 18 there _snyth;:;g elae in,,.m]!eﬂra.j_.??l

Mr. Clarike. I'é;gmt say that on that point ﬁﬁat Judge Olney .
ing, o perhaps you do not feel you can. I haye stated our

Mr. Dodge. I will move that the last alaaae be el&minateﬁ.
The Chalrman.. *1nélnding a judgment for & deticienay in
& foreolosure aotion¥.. | | |
Mr. ﬁamana;' gecond the metian.‘-‘ z

{The question was put and the matien pravalled

without dissent.) , _
Mr. Pepper, But is understood, i 1t not, that that omis~ 3

ghe egquity mles, i§ not to raise the implication that such a
judgment may not be entezed?r ‘ | o
The ﬁ&alfmgas That is eur~an@exstaﬁéing. I do not iﬁéﬁ{l
uhat ﬁae bar will think about it.. " |
Mr. Olney. ﬁhare it esays that 1t may #endéﬁ,%aﬁeﬂdsﬂgatgf'é
legal, equitable, erb‘é%}l,) I do net gee how there is anyenﬁaﬁek
from ite | :
Mr. Pepper, TYes, that s right.

The Chairman, If you are nat'tzeaﬁiﬂg it as an eauitable

on the éefiaianey?

My, Eaavarth.r I do not know to what extﬁnt notes are geiag';é

put on the iixst stgtemaat ta the publioc 1£ the eaur% aseiaes té

pubmit ouz draft ig;aay ieag;ggs ehaagﬁér@rretaergiseﬂfbnt,;i;f;
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secms to me that in order to advise the bar and the public of
our intention, just as a Gommittee of Gongress deliberations
are sometimes admissible, 1t seems to me a note to the extent
of saying that the Qommittee was of the view that this was un-
ne¢epsary because £§é power is implied, or something of that
kina; would be w911» o o - ’7 o
The chairman. ‘Well, I do not know wheth&r that helps or
not, %eeausé I 4o not know the 1au» - But app&zently 8 court |
of equity could not grant a defiociency juégment anlsls there ﬂa§ j
a rule on the ﬁabjeoﬁ.'~- :
ﬁew, you é@ aet strike oui that extra rule and say it is
fully tsken oare af, because legal relief ocan be grantea en %he
same eai#;~ ﬁew, you transfer this té the fialé ef the legal
side and g8y you can gat the same jaégment as 1£ yeu sued on ﬁbﬁf&
note, and I ask whether that aaes not bring you 1nta a juxy i
tri&l’ﬁniess you ezgxasalﬁie,:eéaxts the equitable right to
deficiendy 3udgmaa% as an ineiéﬁae to the foreolosure ﬁﬁit« 8
Er@ Donworth. - Iz 1%t your peint fhat y@u.might have st )
with the Iﬁnguagaria?A Some ingenious gsruan,may say, even si§a~é
this language Tetained, -- - | | | BN
Mr. Dodge. - The old equity xale saggssts that the eaﬁrf .2
did not think that there was any jury question there,
Mé; gonﬁeyghi.kgy,ygtting this 1in it shewé_thg# ue'rsgggg;- |
it as & hold-over from the eia egﬁity %ula. ¥It ﬂgy nos ba»re¢_4’>§
garded as legal if 1t zs thexe, but if yeu ieave 1t out it may'
be regarded as a legal 1ssue. & A
Mr. Lemann. - I would rather keep it éhaﬁ talk aflaﬁ—aﬁééﬁ
T | o

‘Mr. Doble. -I believe it is safer to bring it in thers, .1
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Mr. Donworth. It is my understanding if he makes an ap-
pearance. 1t is the mnwawwumwdwaw ¢u1. R

| Mr. Morgan. If you adopt that practice wuw will have ¢a
nave s different system. | o -
Mr. Clark. That is as I understood the mwsawwwmm«m‘umauaa
mendation, 1f he appeared then he wae entitled to notioe of
everything. , | .

Mr. llorgan. Yes. Of course, I am not familiar with that
kind of practice. |
The Chairman. Here is the rule that Fequires that you
oan not get a default judgment under Rule A-18 without en eummwu,
from the court, and I say I have gome doubt about wwwwwamﬁ@m,
to the eourt waw an order for judgment. Por instance, suppose
o verdict is sendered; the present practice in some Federal
courts is for the olerk o enter a judgment on the verdiot forthl-
with after judgment is rendered. |
Mr. Morgan. I thought that was universal.

The Chairman. Why should you apply to the court for an
order for judgment on the verdiot? The clerk enters the judge
ment wyammwmwmww and then you can move for a new trial or for
Judgment notwithstanding the verdiot. When the verdiot is ren~
dered and an amount is declared reocoverable, why apply to the
court for an order for uﬁﬂﬁﬁ@ﬁwa

Wx. Lemann. Just for a new trial.

The Chairman. Thie rule tells you to apply in all cases.|
Mr. Lemann. I thought this was limited to default awmww.
That is what I had underetood. |

Mr. Dodge. "In all other oases of default;" the words

rmm default? should be written in there.
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eases on trial where theze would be a contest on the verdiet

13, ®all other cases of default®. That is what we mean.

| this general rule.

Mr. Lemenn. I thought in your statement you referred to

of the juxy after trial, and your point established you should

not have to get an order therej that would mot be a default,

and I thought the rule wase restrioted to defaul te “
The Chairman. Ie it?

Mr. Clark. That is the idea. You should have in line

© The Chalmman. You did not say it. It says "in all othed |

cases application for judgment®. -
~ Mn Doble.  Applications for judgment by default. That |
is what you mean? ' ; E
M ’01&3&: Yes, that is what we msaa, Rule A-18, 112&3

13, put in after "inhkll other cases” the words "of default*s

Mr. Dodges I think the pxsvisi‘eh of Rule 11-E ought %o be

in this eeotion rather than where it is. That was injected- |

into the section on pleading and 1t really seems to belong 41::; |

Mr. Clarke That is the demand for judgment, is 1t not?

Mre Dodge. Yes. ! ‘

Mr. &eman;n.‘ And 1f so, you make a corresponding ohange o
in your reference in Rule A-17, lins 15. |

Mer. Clark. : am not ¢lear now.

The Chaimman. I move «.

Mr, Glark. I was going to say, 1f you are olear about it,
all right; 1f not I want to give 1t & little more thougat. I | |

think maybe you may be right.

Mr. Dodge. It seems olear to me that & judgment by de~

fault should not be dealh with under the ohapter on pleading
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when there is wmwuw@w gseotion that does deal with it and uses
mach of the language, ,‘ B
mw@‘@wquawn. T will oall the Reporter's attention ¢mwwo.

thing. He made the point that in the w»w;wwawmw rule you amwwn.
have to wNww an affidavit, and if the pleadings are not effes-
tive until filed you do not, but I also awnw the point amﬂa
under the rule as you haye it here it wMamw,mmﬁ twenty days %o
answer and then twenty daye to file, so wwwW“wa is necessary tq
ingert in line m.,mam filing proof by affidavit w%%w a party |
hag failed".  On your mongrel rule the default waamwummmmmmw
you may apply for uﬁmmnanwawmmawwu the date thehnswer ﬂwu‘mwm
and the date the man mamww mw,wwum it, wum you do not know
whether it has been served or not, S0 you have to put that in.

- . muu@auaw. Some times even mummw the present practice
a lawyer serves notice on the other lawyer, & written notice of
appesrance, 8o as to protect himself, and they perhaps have an
oral stipulation and he does not file his appearance even mwmw&w‘
the present arrangement, $o T think an affidavit is a pretty
good wwﬂmm.

The Chairman. It ls olearly ummmmwmuw under your rule
about filing papers, and I would suggest that we amend line 3
of Rule A-18 ww read:

#on filing proof by affidavit that a party has failed.®

Mr. Dobie. "To plead®?

Mr. Clark. All right.

Mr. Lemann. May [ ask, is it plain?

The Chairman. I do not know just where that goes in, but

he will put it in.

Mr. Lemann. Ie the langusge plain here that the mere fil-
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~ have not pleadedt It sayse, wmwwn,mwwWwwmuam or plead’. We

saying to the olerk on a form, "The clerk ﬂ»wwmmwawnawﬂ%wawu+_

appearance and did nothing more?

.wum‘om mww@mwmumm would not wnuwwoa,wwmmwuua‘m,mmﬂwaW& if you

do not have the appearance pradtice ourselves, and I do not

;swwumwwmm if appearanoe lg filed 1n the @oﬂu@.m% »vwnwwm_ww

ance®, as we do in the Supreme Court. In the trial court we
have ne praetice of w»wme an wwwmwwmuam as distinguished &wmﬁ
the pleadings. You go shead and plead, and I Just memmumw.:
what the language there meant when it says the party has failed

4o make an appearanee or plead? Did it mean if you filed an

Mr. Donworth, Line 13 takes care of ite

ww@ mwwwmawne You apply to aww.aamw&.mawzﬁm order of
judgment. | |

Mr. Dodge. Not as the rule reads. The rules reads wwmw,
awm,mwauw enters the default if you fail to answer,

Mr. Lemann. That is the point I was raising.

Mr. Donworth. On acoount of the word “or" there,

Mre. Clark. You will notice that the default really ie an
entry of a note by the olexk that there is a default, and awwu
line 4 and on down to 10 or 11 provide that where it i3 a dee.
fault of general appesrance you can got right ehead and get
judgment, and that in all other cases you have to apply a@.&ﬁ@
eourt for judgment.

Mr. Dodge. Then there wmust also be wwamwmw motion By the
aawaw mwmm‘wa remove the default? |

Nro mwmww. me. .

wﬂ4 ﬂmimmuq What happens »w you mwwm an appearange wwm

just eay to the olerk, "Inter my wwwwmwwuawa, and you do not
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file anything further, do not file any answer? o
The Chairman. m;moum«uam4¢wu1uﬁua‘nm mean that in thatg
- 9ase you have to apply to the court on notloe for an order.
Ur. Dodge. You do for the judgment and you do not for
the default. You have a default that has got mm be gotten
rid of. | | .. . N , o
© Mr. Clark. That is correot. ir. Dodge is stating what
the rule provides. The uwmww entere the default and if wwﬁ‘

want & judgment you move for it. On the other hand, if the.

default order removed.

The Chairmen. But the rule says at the stars that the
olerk can not enter a default when the party has made an ap-
PEATANGe .

Wr. Dodge. He enters a default and not judgment.

Mr. Morgan. He enters a default and not judgment,

lr. Morgan., Then the case Juet stands there, |

The Chairman, “"When a party has failed to make an appeagy-
ance or plea as provided by these rules, the clerk shall, @@u
request, enter his default,”

He ¢an enter default if it is just a plain appearance:

Mr. Lemann. That is right.

The Chairman. Then you have to apply to the ocourt, if
there is no answer, on motionm and notice to demand who entered
the appearance.

Mr. Dodge. 1t says the court shall upon u.mmﬁuw enter
bis default for failure to appear or pleads- I think that is
pretty doubtful,

le. Olney. I may not have understood the discussion, but

other fellow now wants to oome in and go ahead he has uu‘m_mw the
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sertainly a defendant should not be permitied to delay the 7
entry of the default where ke fails ta‘an’swr‘ ﬁi_thin the time
presoribed by»thé summons, merely because he comes in and files
a‘genezaliagpeagaﬁaé.:‘ A |
MF. Morgan. That is waat they do.. |
The Chalrman. That is the general pwaa:iaé;.ii you entey o
71 appearance you ¢an not get 8 default judgment entered by ‘t:hg
ilerk; you have to make an applﬁea%ien for oxder of judgment
for default in answer and serve notice on the man who hasg aﬁ«»
reared. That is the general pmetiaé.s | B
M¥. Olney. It may be the practice in some place§, but 1t
s not the practice I have sxperienced. |
Mr. Morgan. Nor mine either.

Mr. Olney. 1If the defendant fails ﬁ: answer within the

 |time presoribed he can have presented forty appearances pre-

“viously, 'and.li'f he is in default of the pleading he {» in de~

fault and you are entitled to enter his default;

Mr. Pepper. With ue we file a praecipe of appearance or

is filed by the clerk;k_ Then if we make default of pleading or |

nswer or the taking of any etéep which 1is pz@s@ﬂbaé; within the|

time presoribed, ‘the olerk enters ;j’izdgm@nt without regard to the | ;
dourt and irrespective of the faet that the appearance has ‘been
entered. It seems to me that is convenient and expeditieua.x
Mr. Loftin. That is the practice also with us. |
Mr. Olney. Mr. Ohairman, it ccours to me in this wnﬁeﬁ;

tlon, as a practical case, that a defendant might seriously

Jppearmg.

gnter by appesarance for the defendant as the case may 'be# Th'a.tfr

¢mbarrass by simply appearing in propria persona, and then dis- |
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é wiﬁﬁ:é motion to be allowed to file an answers It is p&ééa :

The Chairman. It embarrasses him to the extemt of re-
quiring & three~day notlce before judgment. | |
Mr. Donworth. Do We not have a general rule here that if

the address of a party é: attorney 13 not known that you omn

leave & copy with the olerk of the court, and that takee oare

of that, you say?

Mr. Morgan. You see, what happens in Connedtiout -~ that |

is the prige State, of course -- the defendant always oomes in :

and enters an appearanee. Then he stayé’still until the

plaintiff moves for judgment by default and then he counters

tioally alwdys granted. They introdused and pésaed in the

for want of pleadings, and as soon as -- they did that on the |

recommendation of Ohief Justice Wales, and as soon as the
lawyers found out about it -- |

Mre Clark. The judges passed the rule?

Mr. Morgan. Yes, the judges paﬂaéd the rule and the Legigy

lature came along and took it away from them. We had many
lawyers in the Legislature who wanted the delays

Mr: Donworth. It is pretty tough, after a lawyer has

seryed notiloe, 1f you after twenty days then go ahead and eaieiégf

judgment without telling him.
M. .Mer‘gansz It wuld be,
Mr. Donworthi Why should you do a thing that lawyers
regard as sharp praotice? | '
Mr. Morgans 'ihey ég‘aat regard it &as shayp praetice,
Mr. Olney: It @3.1 &&yﬁnég on the oharacter of the eai,;j;;,

Mr. Morgane Of emse 1t does.

f Legislature a provieion allowing entry ef’ju&gnent'hy default G
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Mr. Olneys If you ave dealing With a reputable fim snd

r. ,»w m.“ mw%ﬁua controversy you never @wwn_w %mwﬁwﬁ_ ,ﬂwww -
take & default in a case of wwww‘awmnwm¢mu“ But wwmum,»m awuw
B case where you want your judgment as soon as possible, there

is no defense to it, you know no defense will be made, and the

defendant is just endeavoring to wmwmw Em«amuwM and you take
your defsult in that case without the slightest uaammaﬂw»@umwwwm
mobody ever olaims of 1t or thinks anything of it as sharp wMﬁwm

tisce or mnything elee. The sharp practice i» all on the other |

side.. :
10 The Ohairman. It is & question of what you wa t to do.

I am aooustomed to wmwua»@m where a mwumuww‘mwwmwuwmcm is umwwm,

ed and entered. That entitles the party to notice of every.

thing that ¢mwwu,wwmna in the awme ‘That was the rule in m»mw@mw
sota when I lived there. I do not know what it is now. If ,

you do not want that, if you want to provie that even if he mummw

enter & mmmaaww appearance he will get a notice of all uaumwau‘ w
proceedings and any judgment that is to be entered, we will mnn.
adopt 1t |

Mr. Morgan., Ae I undexstand the Minnesota pravtice you wnm

to give him notice on anything on which you had to have a wwnwuﬁu
but you do not have to have a hearing on liquidated damages.
The Chairman. I have seen hundreds of affidavits for the

purpose of getting judgment for failure to answer, and in every

affidavit 1 w»wmn.m had to say that the defendant had not mmmu«w
ed or appesred. ww,wm did mﬁmeu he wag entitled aw‘muawmw of
furthex proveedings including the entering of judgment wmn mmWJr@w
ure to answey..- All 1t does in that case is that instead of o

getting the olerk wwﬂwwamn the default judgment for failnre %o |
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| you would serve a 3-day notice under our rules of aggliaaﬁea

© | on the other side.

anoe the time ptarts rumning within miéh he muet file hies

answer in equity, we always -dréia the man & note and say, 'éﬁe

| the defendant has enteved an appearance that no default shall :

answer ag against s man who hag entered a gemeral appearance,
for judgment for failure to answer, and serve it on the nayar

Maybe you don't want that. I don't insist on it, but that
is what I thbought these rules intended. I thought a general
apperance was intended to give a man notice of everything that
happened in a law suit.

Mr. Donworth. I doubt if there iz a lawyer on this Com-

mittee who would take a judgment without notifying the humblest

member of the bar, and if that is what we regard as 3:1*31*&3&12-@51’.%

why not put it in the rule?

Mz, Pepper. What we do is, when a man enters an amaeaxss
pleading, whatever the time be, his affidavit or dissent or his

| will expeot to take judgment on & day specified unless you have

got some good reason to the contrary®, and if he comes in and

gives you some réason which seems adequate, you say, "We wi}.l
extend the time®. That is a kind of professional courtesy, |
The way the thing works is that if he does not file his plead-
ing &t such and suoch & time he is teghmically in default 'shé“xz'
and the rg.gdgmat will be entered against him for default.

Mr. Lemann. Just to bring it to a head, I move that if

be taken against him without three days notice.

Mr. Donworth. It is five.

Fézf., S;emaan_.;‘ I Iﬁaaﬁ.; but I am suggesting & change to three,

Me. Doble. I believe that will meet with suoh oppesitien

e S R




from the bar, if we put that in there -~=

Mr. Lemann. It ounly means three days mores In most cases

we give it to them snybow. In my State, tiat is true, waere
we have no agpaama%, you Rw #ho the other fellow's hvyer

is, and if he {8 a reputable member aaf the bar you do not

ususlly teke & default against him, éven though you only

it by general 1nfemtiena
Mr. @mey. - $hat you do in tnat gase 18 to es:il him on
the telephone and tell him he is in default and ask him whemsxé
irk; is inaﬁve:’eeaﬁ or otherwise? |
e f}eéga. I seand the motion.
{?h& qn&stiaa was put asaé the motion gze?aile&

without dissent. )

We. Morgan. What I want to kaow is,- is there any nseﬁs?ﬁ
‘itg far 5 eeparate entry i@: é@f&ul% af a*gﬁaeamaae £ ssgar&%a
zmm the defsult of gle&éiag? Wx s Beége suggeste zf you mg

an sﬁ%zg of default on’ appearance here and then -- the ylgi:a*

tiff ean not go shead, can he? He hase t:a&evs for an Qzﬁé;ﬁg%f . ;}?

of judgment after that?

Mr. Glark. No, the plaintiff in the ase of a 1iquidat
sum files an affidavit in the case, which 1s tzxe"sa!ag as ho!
ing fa: judgment.. | il

Eﬁexgaﬁ.» How about the éefésaaat,;har does he ge%ﬁa%
default remvsa after it is in default? B i

%ke sﬁgzmagi There is a éefaa},t for faiim to ﬂlﬁ |

anm:? o

Mixe ﬁergazz.: 3@; default of appearance.: He réesi: mﬁsgge

»:ter the 2@ a&yz, :Eaz' exaﬁﬁis, and after ﬁw&, in grasg TS E%

‘aﬁ.@ea ta gnansx he hae to gez an az&sz néta thxs ﬁwt. :
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| covered by lines 23 to 34. ‘I do not know whether the extra

| first that the elerk must make an entry on his books and enter |

' no answer, and a i}@agasa% by defaults in the practice T am |
acoustomed to this formality of preliminary entry by the olexk |
18 not Tequired, it is just a useless entry, and the defsult

1 entered when the 31153@3#; is entered. The fact that thegs ]

' is no answer 4o the znémwk is put :i.:aig gﬁgmﬁ, '

| Will yé’a indicate a bit more how it ”wzerks"? I say again it 1%

not absolutely nesessary but you may want to have it. In lime

32 to 34 1t saysr

default.®

& little more seveze and we say:
| likewise set it aside in aceordance with Rule ﬁ-l@fa}"
it ig not & juém&t by defaults?

| ¢4ered an appearance, that he is in viclation of the rules s‘ga? o

& judgment may be takea against him on three days mﬁtea;

Mr. Clark. The fellow who is in default, yes. - That is

step is necessaxy.

The Cheirman. = I do not think it is.  You bave provided

a default; then you have provided for an affidavit if there 1s

Mr. Olark. This is a little more warning to the defendant.

#¥or good cause shown the mm‘t may set asiée the e;st:y af);:-jf
iﬁaat is fairly simple. Then we ’sry to make the 3@3@6&%
e g,ga if a judgment by default has been entered may
Mr. ?s@er-. What is the effect of the entry of éeisa},t 11
Mr. _G:ia;zk. It is notice »ta the defendant, shen he ha.fs‘:"s;m
‘Mr. Olney. I weulé like to answer Senator ?eg@er*s §nam.

tion. ‘én&er t‘ae eanfﬁznxs pravtice you are not xequiné 'Ea

give notice el zhe;* of the éﬁg&lt or the entyy of 3&@&@% «:ageg,;




nnwmw ous umeamu meWMﬂam o ummum,mm suwmryenp eul
.mwﬁﬁ, uumﬁwp wmwmm mmm mwmﬁ

9Yy xepuUn wﬁmnw».m 819 mmua.m oy g .ﬁmuﬁ 81 m.mmww uo{3 010

.wuw% SUL  4°3MO SXTXIE O IO JuUELPUZeP SIITIUTEIL eus AIF
pow o3 goun gng mwﬁmw 03 shep eATz nok 9478 ﬁ«w I ‘ugTws Ik
«hmm Avwm 33vo0 uﬁ, .wuﬁmamﬁ 104 - Juitessur S1Y momﬂ BULOS
‘ Aew 92M0D mﬁ mnﬁ .wﬁ@nu aus jo Lozow 9y pm mﬁ 8y uayy
kumw ay E el % ww ‘.ugmmw BTUL B JI *TII0AUOG .%

.u.n wwmmm 30U 889 I0 mmwﬁmﬁn 09 PLIITIUS m.,mn

ﬁ w.mm.mwmw ® m@ Iy28an0h w@»m o} Bujujowoe Op 0% fxesseneu 3%
aﬁ qotyus w,ﬁﬁ ® 3o mﬁm&nﬁwmn,wﬁ peoy Lm vBnoxuy 3193 93Ind
mmﬂ uwo m ieq Aeuw gdoss oWy nmhwmmmw duiyey 10 wﬁwwﬁa 2814
@nﬂmuw iq »Mwwwmm @Y 8200 300 PIROUS oy h&w uogwax Auw 9I0U3

,,m,w ‘usxws uveq 4ou By »mﬁmma IV ‘TI® 2033V  -3eddeg "IN

‘ ” - exed U3 prerd

- puw HI WOL 03} .ﬁmwm ou} s3tured 37 -~ ‘pelojue ATejerpeny
8y FINBIp 93 ssoTun ‘ees nok ‘Auvs v uy ﬁmvumﬁ% 31 :um

*aInuIaP euUl opisw Suyljes uuwum ug 8363 oy Tl3un

mﬁnwmﬁ@ awn 3d00% 30U TITE JXSTO OU3G SWIL 38U} X8%)e mmnwwmw

PWTY 3UOTOTIING UT POTTJ ST 4T PUE ‘Zomsus Pood ® 8T 3T 3T LIS

!ﬂww hﬂdﬂﬂﬂﬂhﬁ 21% ﬂ.m Mﬂﬂ@@ wﬁw ﬂﬂh@ﬂﬁﬂh mﬁ 0% Wy wn.mnmeﬂ o

|

_

te 87 Ajaed mwﬁo ous m.m mm&nﬁ au% mwmﬂm Aeui wmh «_ﬁ@ mmwmm

w

uﬁ wﬂﬁmow U} USUA Pue ‘Paejus Ues( JOU sy JINBIEP Ul .wﬁ

m@% oY JI Pu®m ‘pPerosus 8Y JINeIeP oud TIIUN sButpesid 81y 30,
| semsuw #7y o117 03 9ezy 87 ov ang ‘08 0P 04 wyq 205 poxtdxs .
PWTY U3 X93Je 3uoy eq fou ﬁ, W@nouyTe IeMsUT STU OTTF Weo Ayred)
..m ‘ebww gy INEXeP 8UF JO .h_nvﬂv ue ¢ esues 301438 oYY UT TNRE

&wu % ‘ueyw) sy 3IneJep ﬁﬂ_ Tisun gusudpnf oug jo Axjus 89Ul )

woIy poyeynSurssIp sv ‘esodand YUl SeAres JTnEIeP ouj 3N ‘4%




hl

enteéé it or notse My point is that entry of elefauit by the

- e8lerk, as dietinguished from the entry of default judgment, is

an idle gkﬁﬁﬁﬁf ,

Mr. Lemann. May I get this in mind? ~As I understand
the Re;}éﬁer's éaggé:sﬁign, if there were nc¢ appearance at sii "
aaé,‘ & fﬁtﬁéﬁ, na}leaéing, and the demand was for money |
~ Judgment, liquidated on a promissory note, for e:awxe i1f you |
have that judgment from the olerk you waulé not have te bath&r .
the judge.

Mr. Glark. That is right. |

Mr. Lemann. Would you favor ohanging that, Mr. Chaimman? | |

The Chairman. M; that is my ysi,ﬂt. it ‘Eis ;’J—uas %hi‘a |
1dle entry by the olerk, the entry of the defsult for faimra
to appear; it is just & notation by the elerk in the reﬁara. :

Mr. Lemann. As distingaished from a judgment azz_ﬁsreé;f

The Chairman. I say, the default, as far as any ¢lerk's

. entries axe concerned, should be entered waen the default judg~
| ment is in. | |
Mr. .Bééges ¥¢u mean, if the defeandant comes in late, in._

steaa of msvix:g as he weuld, to remove the fsult, which he ueu#d

. wery readily been &lxewsd, you would move %o s%ay the entry of
| judgment? | |
| Mr. Lemann. Move to set aside the entr? of jadment.

The Ghaimsﬁ. 1f 4t had been moved and entered he would

. move to set it asid&.

r. Dodge. ?hat is very difﬁa&lt to get sith us. The

default upon an entry of 3&6@&8% can be readily removed. )
Mr. Lemann. As I anésratana. there is no appearance enter-

sa, aga the aiezk haﬁ o aa enzy one thing, you go to the olerk |
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| done?

;

\!;ha necessary aifiﬁavits to essahlis’a thoss fae#e. I-nnéernﬁ&@nﬁ?

‘the olerk then will give the plaintiff a 3aégssat by deiaulz.

. Then if the defendant wgnﬁs ’sa eome and say, #I é@i‘i't know hﬁﬂ'

.aggea?aﬁes ané ne glemmg; aft&z 20 da‘ys the pl&iﬁtﬁf files

and say, *This thing has been filed 30 days’and there is mo
affidavit or pleading or anything ;xzaﬁe want yoa %ﬁ‘ do just ong
‘B&’iﬁg; give me a judgment by defsult om this note.® { | |

ﬁgﬁ'; ’ﬁhé.% I am ﬁryi‘ng to get in my head i’ﬁ, is' that ﬁ.@é?
Is it to be just that one thing, or do you go to the olerk 3&5'&
%h@ eﬁeé? z: ya& g& to the elerk and ge% Judgment 1 aa:;'-k |
thiak yau saxz ?&fﬂ‘@ to set it ssié;e.

Mre Clark. ;fasi-'.. ’ ' | : | /

&fg. Lemann. V'fg’;éa'eaﬁ move to set it aside? It has been -

ﬁ?a ‘{;‘%Ia:ﬁ'ks | ) if:i- a aéa*ag;psaﬁnee' éaﬁse‘j’fﬁa can do it ali "&'t
onge es@eg&t ﬁhera yms saay hava to have a imaﬂrsg, gasaihiy Két
are you going te fix the Mgas in a ye:sagai ia;azy aait? R

Mr. Lemann. It would be siaples& 1f we took ome case and
saw wi&iaz, is going to bappen, and if everybody is agreed th_’at :
that is vhat should happen, then we will take up the others, |

Mr. Dodge. What is your case? B

fir. Lemann. )2@ sase is 2 suait on a promissory note, no

The Cha

airman. Right.
Mir. Clark. That is correst.

- Mz. Lemann. It is understood, ané nobody objeots to ‘-;h‘gt.

this happened; it is seme%hiag %erxi%le and § sa:s% te set i,%
aside®, there 18 only ome thing he can do, he can move tewaet
it aside. He can mot move to stay it.

© Mr. Morgen. Withowus all those things would be done With- |
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| out application, and the parties failing to appear would be |
defaulted a® u matter of eaarse,gué@ﬁeaf& would be entered on the |
' é*’bil}., and the filing of the promissory note would be neegssagj
' only in aréﬁﬁ to get out an execution.

The Chairman. My ,:aé_i;a% was 5 YEry narrow e.n,e; ta.ke your

gaase of & suit ona promissory note with no afg;gea_rsme; now, you

sary to be made would be that you make your proof of default and

get a default judgment. Under this rule there have to be two

things done. | ?iz'st, you go to the olerk and regquest him to

| enter the default, and then, either at the same time or another |

day, you walk up and file your affidevit and get your judgment,

2

' 1 say the eriginai entry of defsult is just a meaningless thing,
an extfa job for the elerk; It ?ea‘éé not provide »“Ehat the
%alerk merely enter the default before he enters judgment then
the man é*ha want® to set aside the éefaulg, .aa you call it, and
the judgment hag not been ente#eé, he does not move to set aside
a default t};at has been entered; he moves for leave to se'éa,si_ﬁa
the default aggias% him and for lsave to answer, the default
having resulted from his failure to answer and not merely be-
geaage the glexk has entered it. I§ is a very narrow, little
point but I eee no use in asking the rralerk to enter the default,
Mz. iém?ﬁanm T dom'% eithér.

Mr. Qlark. May I say just a little more on the cage you
put? It does not amount to anything, and whether they make it
or not, I dom't think that counte.

But, taking the case where the defendant 1s in default of
doing something r@ﬁagéa by the m}.eg, and that is the point ,

‘that T would like to get cleared up, how are you uader some other
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rale going to do anything about it unless you go through and
get s judgment? You filed an answer within the required limit;

I, to get you in wrong, 80 t@ snea;k,. in a case of negli.genee‘

hava geﬁe into the eourt and &ntreémmd my proof, and so on, and

‘get 8 jaagm&m; then you come in and get 1t easily set aside.
 How, what we were trylng to de was to get an intermediate
‘state which warns. the defendant before I go through all these
ste*gs which the ﬁaur’e is jéiﬁg to turm over very easily; I wamm
him I am about te do iﬁ. 20 to speak, and after T have done
those thinge then the mégaeat oan not. be upset so eaazly.

. The Chéiman. Whers have you provided, in case the olerk
haa entered ﬁ;s eief&uit, that yen have get to warn the other
maa and gerve natiae? . . : |

Mr. eiark; It ia an aféz: on u%ie!a under the earlier miisl
there has to be notice gtvea. o

~ The ﬁh&im-aix. You do not have ta give notiee se anybcdg
who ﬁas not apgaarad? - '

Eazr. @1&:&‘ 1 am nat talking of tke ease of non-appearance. o
?hat is not rexy ﬁaparmat. | | ' o

Mr. Lemann. &st ue sie that aetn, ;;t we oan, and gst
through with 1t. -

Mr. Clark. I think you aught ta ean:i&e: the philosophy
of iz + and the philesophy of it is in the other aau. In ﬁm,
case of a@mapgeamnee the only time when it would ‘ae of muek ‘
imper tance 'Rﬂﬁl§ be wken you did not -- take this casge; gappasgﬁ
you are geiﬁg to bring ym case in & asgxigsaes astian befaza -

the court, aﬁé the éefandant eomes in to file his appeazaaee ’

_|oan he do it? He hae mf: daae 1t within the time m%zirsﬂt &m_‘

are you geing aa I.ss hiw to that ‘Uitm% aay penﬁty or any emu




ditionas?

' The Chairman. In the case of neﬁa&;;pe&zaaeﬁ you do net
have to werve any notice of gefault on him and you do not have
to make any eﬁ‘&?? of ﬂ@i‘au};t_ before '3udgma}:t@_' Suppose he has
entered an appearance but he is in default with regard to some
order, and you are %hezeupen entitled to go shead and have fhe
damages asssesie:&, or something; you still do not have to nave
| the olerk enter gaafauzﬁ,; and he, having appeared generally, ‘4,
is entitled to notice of all further 'éméeéingtg 8o, when y@f; .
are gaiag to apply to the dourt for assessment 'éf damages you
’sem ;nétiaé on him, not that he has *ae'ézz ‘defanlted, 'ént that
éee‘aﬁae he 1s in default you are appiyiz;’g for some other ateps
%in the oase. |

Mr. Lemann. supyese he has not a}:@e ared, and ins*&éaﬁ Bf

i}emg on & prmissery note i+ is a suit for demages for a ?BI..

| sanai injury? Yeu eaﬁ gst g0 down a;ié gﬁ‘h the slerk to enter
2 defsult %hé‘ﬁ, That is the next step that it seems to me we
have to settle. In my case the elerk could enter 1% and yaa
could set jﬁégﬁe};’s, xew we have a persenal injury case, the |
ﬂeféﬁéaﬁt h&s'eme‘red no apgaaranee, and is eatitl&é to no ‘ﬁsatz’ﬁé._:
I would }aé;m *éheught yé{; weaiﬁ;ge down to the court on motion |
ﬂaﬁ; Ia‘r%ﬁiéps any ééy ,v and just *s*a}i to the ‘cremr% wh&s: he aang
for the maﬁiang, n&ﬁdg&, I have a éase in'%hiéh there has been -
no a@eéfams filed, a suit for ﬁam.ges for pevrfseaai,_i::jﬁ:viefg,#
and T would 1ike leave just to isake'%hi}s‘up héi’é ‘and pgt'tm e
witness on the sﬁanﬁ aml 1&% the &aa%ageg be fixeé and let yea
give me jué@eat. | |

In that aase that is tb.a w&y we reu}.& ;maea.: ?é do aet :

meake? wi'th the eleﬂgk fa aﬁy uy. ,‘Ehs ﬁiﬂ;@z@ms hﬁmen %s'k
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lappearance the defendant now appears and says, "1 am appearing";

|

:&;;g&axanees has smered.

éhim of all f*ez:cther gmeseéings.

;1

‘ance; I think I would have to give him three days notice,
‘any oondition.

fp‘rae.tiae he pgets a certain time to answer, and 1f he does not

‘answer -~

not answer?

ings, and if you are going to assess damages and you wantto fix

the date for assessment you serve notice on him that you are go-

;this gystem t}aere has not been anythiag served on m by way of

ing to do it.

;émmmmg witnesses, ,ér something like that, the court will not

and the promissory note feasé,weaié be that in the note case 1
would not have to get the judge to do that.
Mr. alr k. That may be, but I want %o know what you would

| o | %0
do in this case: Supposée at any time up/and ineluding your

what happens then?
su». ﬁsrw §eﬁhiag, h‘eiéan not g;;gear after the time for

‘-ﬂaa f:%hazman- ?aa mght be reqi.\ire& to serve notice on

3@:. z,emann. Suppose I senﬁ my bay to oheek up; and under

appearance. 1 say ,» T will go down tomorrow and .get & judgment®,

‘but before I go to oourt the other fellow has entered an appear-

Mr. Clark. He has been too late but hé oan appear without |

Mr. Lemanne. I should think that he could, just as in our

Mr. Glaxrk, He files his appearance a2 attorney but does

fhe Chairman. The appearance does not sa.ye his default;

ﬂhe is in default but he is entitled to notice of further pr@e&d}-

o

Buppose he walks into oourt and tries to take part, aross
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' peard i but to receive notice of what is going to take place.

~You do not have ‘Se go “to %he gourt and ask to havs the Mgas

aesegseé. You smpiy' mark it ﬁem or the f@llawmg &and&y in
tﬁe Buperior eéart fer the assesmam ef émges on a éefalete&
case. You go up aﬁd the ather fenew s.s out of the case un-
| less the aefmlt is remve&.. That is fer fallure to appear. -

If he appears aué fails to &nsﬁe: yau have te ‘move ta have him

ésfaal’eea for tai‘m:rs to answr. '

| defendants, where it is Aarsamed that we yant_;a .j,udwnt agalns%

one deféndant.

hear him becsuse Le has not put in an anawer, but he can be
present in court and listen to what is going on. The meye

entry of general g@gear&aéeg nowever, entitles him, not to be

Mr. Dodge. It seems to me tnis is very complicated. It
is so simple with us. Where the payera are filed in court the

olerk en’se:s the aezault as a matte:e ef &wxw i:t he dees neg

aypear, and he 15 mxt éf the case aﬂlees he gets that e ,‘“t‘gﬁ, -:,

%L»i-)

Mr. ﬁaméﬁh-. .I agree uith the ehalmsa tha ¢ er&imily
a éefault againﬁt 8 stngl@ aefendast is im&terial, bat 1 'mzzld

lzke t¢ ¢all the é’%haiman's attsnﬁien te the ease of mereus

The Chairman. It is 1:00 o*clock.
(Whereupon, at 1 G& ofclock p.m., a xeeess wa,s

taken until 1:48 a'elaek }3.’81., this afteznoen.) _




" for gous

detialls of your expenses, and the Mavshal of the Supreme Court

will bave this fovm that you have signed apprépriaﬁéls filled

CA18, I will withdvaw any suggeation I made about entry of

default that might ocours I do not think 1t imporbant, and
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APTERNOON  SESSION
The comnittee vresued at LahS o'elock p.m. on the
expiration of the recess, L |
The Chalyman. Gentlemen, let us resume. ribg will
notlce befors you on the table blank forms for your expense
acoount. If you have not alveady done it sign ?eﬁr neme ,.
and when you reach homs you may send in the égtgiiazef‘ysaﬁf

expenses, and so on, and they will be appropriately entered

Mr, Lemann. To whom should that Information be sents .

The Chairmens I will ask %haﬁ that be given by sémeéﬁg
here. -

Mrss LeDanes It may be sent élrﬁ@%/%e the Marshal if
you prefer, and perheps that would save some bime.

The Chalrman: When you veach home you may send in the

RULE AlB w~« CONTINUED ¥

The Chalrmans We will now resumé consideration of Rule

do not know of any veason why it should be there.

Hy. Donworth. In order to illustrate the situation I
will say that aué’graaﬁiéa is slmilar to that stated h& the
chalrmans ‘ﬁhaﬁﬁighsra is aigzngié‘aafenégnﬁ we do not enter
8 aaparste ovrder afiéefaaza@- We have the 3uégmen8?es£%§§§~

all. But wheve there are numerous defendants, as in an equity
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a8 it is.

| Bus I want to ask in connection with lines 22 o 2l providing

i faulte

sase foyr example, you usually f£ind & certaln proportion will
appear and a eertain proportion will not. As soon as the |
time fovr snﬁering has expirﬂéfwe:anter an order of default
against those who have notb appeéfea and forget them, aﬁd’ée
business with those 1awyerarwhﬁ have appeared. That is'about, ?
the only case where defaunlt occurs. | R

The Chalymans Ts ehsée agyaﬁing else that you want o
take wp on that? |

Mr. Clark. Is thia polnt settled: ‘This calls for a
separation, as in Maéaaﬂhuséﬁss and Connestlocut, for the &at?y-'
of default and so on, What have you done with i4?

The Chalrman. If there 1s no objection 1t will stand

My, Loftin. There is no motion, I belleve, to change ity

for setting aside defaulta. Would that be governed by the
general rule ag to tHime?

Mr. Clavri, For the entry of default, line 22, I suppose
that will be on the Swdéy notice, I suppose we ought to make
that a 1ittle clearer. |

My, Loftin. In ouy stabte they have fixed the time for
mobion for setbting aside by reason of default, and fixing a

time for a motion for setting aside judgment entered on de-

Me. Glarks 1 think we might make that a little olearer.

My . Laftin, I suggested it so that we might olear it
UPa , |

The Ghairméﬁg, 'Qr.eaaras, that 18 gotting into the g&ﬁér

tioular fleld ag to the right to set aside veﬁéiéﬁa-; @k@fe'
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are some stabe statutes whish allow you to set aside a verdict

have a good deal of disoussion, when we come to Raiéiﬁi?'(aig

..\ For an aceldent, and aémikﬁeé 1iability ané ‘thought 1% weﬁlé Che
| be better to hava the dgmagsa aesessed by & jurys In this

'Weaseul ahsuié ahink i waulé be £$§¥é§§? &a hava &hs é@ﬁagﬁi

a long while afbey the judgment 1s entered, without prejudice
o what has Veen done under 1t
My, Clavk. On the judgment end of it we will probably

Mr. Loftine I thought géa—anly wanted to cover setting
apide a default in this parsioular vules

Mr. Dodges About the matber of setting aside damages,
you do not exclude tylal by jury where the parties aﬁé‘ﬁﬁo |
titled ga.&§¢3< : o o

My, Lemann. That wefers ko iines 18 to 3&1

M, sia?ki, We take the view her& that he 18 not saﬁisiaé
to 1%, bu% the coups could order zaa

Mr. Dodge.. Isn't he in faot entitled to 44%?

Wr. Olarks Well, I Will say e=-

- The shgirmgn@-fiiaﬁs§pasigg) It is discretionary. You

can refer to assessment unéa?~§£s Eagzish‘eemman'zaﬁs'

ﬁr;@ﬁég§;~r‘€§uié~yﬁu exclude bim from jupy ﬁriélé

Mr. Clark, X ﬁhink ?@ﬁ:ﬁ&ﬁa: :

Mr« Lemann. He 1a considered to have waived 1t by ha | |
m;;agga&maﬁé-n 7

~ The Chairman. . In case of defsult in an unliquidased |

claim there had to be evidence edduced, and undey the English 1o
common law 1t should be done by the sheriff,

Mr. Morgan, The sheriff's inquest, 1t is called,

,.ﬁ?g'ﬁﬁégeg, . X have in m&mﬁ the case of & man whsbgaéé»




damages.

assessed by a Jury.

The Chalvman, I thought you were talking about a dée
fendants, .
Mys Dodges I am &%lkiag sbout a defendant who defaults
s0 a8 t0 get this kind of assessment by ﬁay:@f raference.,
'.?hs Chairmen. / Becauge he thinks he weaié gey ﬁa&&aﬁ;
whereas by a jury he %hings he @ighﬁ hgva 8 bé%&e?‘éh§ﬁ$§g~ |
; My Egégg?, Yes. If the plaintiff wants a ;u?y to assess |
his damages I should think he 1s entltled to 1t,
4%?@ §@?§&§; At common law he got a sheriff's inquest,
There la a provision iﬁrﬁhe New York G;ﬁil?#&e%iea Act, or éaa ?
and I have not% heard of aay ¢hange , %hgﬁ;in pergonal éamagé
cages the damages should be a&sesgaérbé a Jurys I do not kgﬁi
know whether they have changed that law lately or notie
M, Donworths It would be followed the other way’if we
say anyhhing about it. , |
m§¢_§1ﬁa§g, Do you think it would bé'fgilawed by way of
depriving a man of hig right to a Jﬁ???
My, Domworth. There 18 no lssue.

My, Movrgan, Theve is the lssue &8 to the amount of the |

My, Olney.  If a man defaults I do not see how he can
claim a right, -

My %a?gaag The plalintiff who has defaulted wants a
Jury, He normally will %aa% thats

Me, Doble, Yes. - |

- Mr, iﬁg@nﬁ.; As T get it you have ﬂ@léﬁjgéﬁiéﬁ to ﬁhgrr

grsseatprevisgen if1§ ia?éisariy fe;igﬁeé;- :Xéu have in
mind ﬁhg-qaaa&iggjggjgg vésthsﬁ-ia‘ﬁealﬁ,ﬁé followed to
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in srdevy to get a trial.

deprive the plaintiff of the right. Why not mma@wama thaty
for atudy so if wm.ww found we can change it all vight, and
1f we cannot dé it then leave it as it ia%

Mr., Clark. All vight. I notice already that under
state law for many yeays we have had the procedure Mr. Dodge

speaks of. The defendant ussd to take jJjudgment against a man

Mr. Morgan. He used 5o demur for that purpose.

Mr, Clarke Yes, Whether theve is any questlon about
it in federal cases 1 am not sure.

My, Lemann. I suggest that we reduve the time there
from 5 days to 3 days. |

Mp, Clavk. I had Lt marked 3 days. I do not know
whethey you formally passed 1t or nob.

My, Loftine That is agreed to.

0 nwwwwm If that 1s settled I want to bring up anothen

gueation, There was some discusalon in the commlittee as to
whether the affidavit should sover the amount or the sum due,
or should cever mevely the fact of there belng e default. We

consldered this a good deal, You will notice our note au,»m.u

In New York the rule 1s to have the amount due. - In Minnesobts

1t 1s merely the fasct of default, We thought we ought to
have something of resord of the amount due,. |

The Chalvman, In the Minnesota practlce do you get a
m@&mﬁwu Judgment?

Mr. Clark, Yes.

The Chairman. The form of paper always used was an

affidavit that there was no appearance or anawer, and then you

were reguired to set in for auw.wmewthww the mwmuwm.w,amma in|

i
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your affidavit, the precise amount due, and yeu‘haé to aweay
to 1%, If it is—a'n@te,ﬁéﬁ give the amount of the note, piué
iﬁ%@?@fti You &13@ enter up the costss and Sax», |

ﬁr¢~61ayk, I# comes to the same thing, doesn't 147

The Chalyman., I think the affidavit on which the de-
fault 18 golng to be entered should state the nature and
amount claimed, |

My alark;‘ That 18 what we provide in 1£ﬁss 8 and 9.
We thought 1% should be done. - I kﬁke it that is gg?éea'tai

Mhe elerk ghall, upon pequest of the piaintiff,

if an affida?i% of the amount due 18 on file, enteyr

judgment for such amount and costs, but such amount shall
not excesed the emount prayed for in plaintiff's com
plaing." h
The Chairman. All righti. |
Mr, Morgan, I do nehiseerwhy you should say 1% is.,
necessary that there should be. proof of ﬁhe allegation, That
18 admitted by the default. |
The Chalrman. Technically iﬁ-ig nag necegsary, but the .
éierk has to know what the amount is, You have to set 1t up
by your affidevit, If you do netrsés,iz up the olerk has to
examine the pleadings and himaself figure 1t up. You ought
ati Jeast to verify your petitlon; That is the theory of L5e
Mr, Morgans. I see no ebjeetioﬁ to thate N
The Ohairman. Is there anyhhing olse in sonnection with|
Rule A18%

Mr, Donworth. What is this I have before me about Rule

L

The Ohairman. I think that is Senator Pepper's.
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Mr. Pepper. mwwwmwaﬁuﬁm doubtless would tell you that
18 mine, but I think in fact 1t emanated from his fertile

.wmeww

CONSIDERATION OF RULE Al19,

The Ohairman. Next we have Rule Al9.

Mr. Clarks H_Swmwm say that we struggled over 1t a good
deal the last «wam we were in sesslon, and as a result of the
ﬁwmammww@m had then we divided 1t into three kinds of motions
to upset Judgments. wbm,m truab wow umam‘waame 1t over.

- It is, of course, & troublesome wmww.ww which to provide

~aeveral things go as to make a Judgment mw binding as possible,
The mwwwmamuw < I have one uﬁmwawwwmm.wa make in connecs

tion with subsection (b) if we are dealing with that. There

it sayas .

. : zmmwaw%wwm ‘a« New Triaks The aamaw,mwwww have

power, for good cause shown, to order a rehearing or a

new trial if a motlon therefor, setting forth the special

matser or cause on which such rehearing or new trial is
appllied for, i8 served and filed within 10 days after
~service of notlce of entry of the ordey or judgment-w%
I suggest that you put in after the words "10 days" the
words "after the verdict 1f 1t 48 a Jury case,” Why if a
verdiet is rendered you should walb until Mﬁmmgmaa.wm_maumaam:
before you are regquired to move for a new trial, would leave
a hiatus. |
Mr. Clark., Yes, that might bes TYou could have that .
motion in a case where «mmaw.wm no jury. You ammwm‘uwam;ww

‘have more than a verdich.
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with the practice in some dlstriets, of having judgment
H,wmw,mmx.wwaw mamﬁm in between the verdict and the judgment.
you would not want judgment vendered on the verdict there when

| there 1s a point reserved. I do not know whether that ie

. that will eome up then.

‘or nots The practice in Minnesots 1s for the clerk to enter

trial within 3 days. Ten days 1s a long time,

18 3 days afer the verdict of the Jury,

The Chairman, I do not a@wn to strike out anything.
But just have 10 days after verdict or 10 days after notlce
of the muwwa of mwm awmmu,ww‘uﬁmmamuw.‘

My, Donworth. The queation ﬂwww“wwwmm« in sonnection
entered jmmediately upon the verdicet. In others the motion

T think the yule we adopbed touching the Redman end Slocum

cases will probably also yun into the anmma»mmu‘ For 1nstance)

wwﬁmwﬁmm here ov waw or should come up later, Judge Olney
said I belleve that he was golng o suggest some more defls

nite mswmm‘nu mmmmuw to motions %@ummwa,wWwwwm S0 I suppose

My, Lemann. 1Is ghere any other wwmmw 1t can come up?
.My, Olney. That 18 the only provision here.
The Chairman. There ig nothing salid ﬁmwwwaam in the

yules as drawn on this question of where judgment comes in,

that judgment should be entered forthwith, or whether it should
judgment »waaammumwwu but that does not prevent your moving
for a new trial. |

Mr. Lemann. We have the practice of entering judgment
but not signing 1t for 5 days, and you must ask for a new

¥r. Dodge, Yes, wm_mwww_wm;m long time. They say it

N mwmﬂmwwwwawﬁ¢,..wwpm is all right wwyo%_wwm‘gﬁmgmmmwmﬁ
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‘b0 enter judgment on verdicts forthwith, There are a good

~another sult pending bétween the same partles and involving

~date of the fivst judgment, whether in a state or a federal

the court, .

My, %@manﬁi | I ﬁh&ék;we<eughﬁ to be pretty syéeifie on
this ?ﬂ&e; ag on the pvéaaéing‘yﬁle,rfa? the beneflt of the
heathens in my part of the country. Many of these things
are ao new they will need a guidea Where you are éaing HONG e
thing that hﬁs lawyers ayé acoustomed to, you de not so mueh
need a ga&ﬁ@; But where you are doing somebthing new it
ghould be made pretty clear, On this polnt about Judgments,
for example, when the verdlct comes in do you enter jJudgmentg
a?-ﬁaﬁé |

The Chairmane. I think you ought to provide the prevall- é

ing practice in the federal courts, and that is for the clevk
many implications from that, For insbtance, suppose there is

the samé olaim in a state court, and the question of g?ia?i&ﬁ

arises, there s & race for priority, which is settled by the |

gourts One éévanbﬁge the federal courts aiﬁays have 18 that
Judgment ls entered forthwith arﬁaé verdlcet, whereas in |
Minnesota 1f you make a motion for a new trial the party mishﬁ
even go %o the Supreme éaur% before Judgment was entered,
meanwhile the atate case would becoume moot. |

My, ‘Lemann. This doea not follow the state practice in
the federal oourta?

TmsmwM% ﬁM1nmmﬂwmfﬁmkmthtﬁg
foderal practlice is in other districts, where the verdlot ea§§§~ |
in and they fixither&maagﬁi does the ¢lérk enter judgment

forthulth?
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Mr, Olney., - Ordinarily it 1s entered forthwith unless
the aawww mwwwmmmww states the contrary. |
| Mp, Donworth,  In Washington there is no provision for
the awmwx to entier mmmmaWWw in a came, It was the custom,
NWﬁw the practice was mwmw‘mau.mmm not get judgment until ene
party or the other wmwumumm an order for 1t after the verdlct, |
| The Chairmans That 18 in the state courh,

aw‘ Donworth, T think the federal court follows »ww

wm'_mwwww*.mu wwm.ummwwWMﬁ of time and whether it is
mwmwmmw,mwmm&mwww.wn the mwmmmw there 18 a great divergence
1 of oplnlon, Some provide for entry of judgment on verdict
or within 10 days wmwaw‘wmmmw¢wmm aWNWamm notice, as in |
mmwwwamnuww The time element ¢mw»m@wwmmm I think the mwwwww‘
esh is New Hampshire wish 2l hours. There are quite a few
states ww»a have % wmmuw wum.quﬁ they go w@,rw@wwm, 5 mmMMM
7 &mwww and 20 days, and so on, Maine I wmew is wammwwm,.
Wisconsin 1s 60 days from the verdict. Tennessee im 30 days
fyom the uﬁmmawmww A Alabama Mm 30 days from mmw.uﬁmmmme -

My, Lemann. (Interposing) Let us make this plain.

Mpy Olney. I think the time that should wm,mwwwﬂw@ for
a motlion for m_nmw,mmme mwmwwa depend very mwwmmwww mwma wﬁM 
purpose of mwa motion, or rather the scope of the motlon. Mw‘
Califoynia & motion for a new trial is really the method amd
the m@wmwammwnm‘ww which the mw»mw‘a@mmw,QMﬁ_Mwﬁﬂwm‘mwm‘mmw |
wmamew»mmf‘ ,mww,Mwmwa_ww the trial court wauww4mmﬁ its own
proceeding 18 a very valuable one and one that frequently |
«wmﬂwwmwwmﬁammnwm\wsumWwwnm*,wm well as avolding necessity
wamuwwwmmw~ mm,wa.awwn# mwmmnWM¢wu,w»wmwwmﬁmnnwuamm_wnu‘ ,

| ruling was in evror. It Q particularly valugble in enabli

R
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'»g?gaﬁed within a certaln length of time afger that order, it e

It should not be left in that genoral fomm. There are judges |

_got to be & é;stigsgfigmztaﬁiﬁgﬂéﬂ the cases in which ﬁes~ﬁ§§§

the court %o veview the verdlct when he thinks finally it is
againsy ﬁhﬁ welght of the evidences, |
Furthermore, thera is thlg about i1t, and th&s is ?ery
¥alnable it seems to me, and has vecently been answered in
the California Codes On a motlon for a new trial in a case
not Hried by a jury the court has the power %o esrreét xea
findings, sé covrect lts conclusions ef 2aﬁ; it h&s the yaw@?
to render a Judgment dirveoctly opposite 4if he pleases upon §h§
findings 1t has m&ﬁeg In other words, it can f&naiiy mold
the jaﬁgmeﬁgiﬁc accord with its view then. And 1t works,
appavently, éseegéiagiy ﬁé11§ It ia'aa@émpaaiaa by provi~
glons whieh‘?5§a1?$ prompt soctlons. :if the order for a new

trial 1s not granted within a cevtaln lsngﬁh of fime affer

the verdlet or deslslon -~ and when we use the word ”éeeiaianﬁi'f

in a courd ease in CGalifornia we mean noting down ﬁh& figéinga

and eanelusiena of law; if the order for a new trial is ncﬁ

is deemed denied and the court bas no authority whatever ko
extiend that 3saﬁﬁﬁary periods So that it ?aégires ae&ieg§». |
But within that period the control by the trial court, under |
restriotions, over ita judgment 1s one which it 1s very de~ |
sirable as 1t seems ﬁﬁ‘me:it'shaulé haves | |

The provision here is that the court may for good cause

grant 15«  There should be distinet limitations upon thate

fo constltuted that if 1t 1s left in that way, every time a
motion ig made they would think ﬁhﬁre'wgg good egaiég» »%ﬁgﬁﬁ;;£1§

are some men wha'eagﬁp% make up thelr minds. ’3E§-§h§¥§}§§§:;:{:§

S
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enasble the trial court itaelf to review the results in its own
court, and the anl% rule la: | | |
"Phe eourt shall have §QWe§,'féP good cause shown,
to order a ?esheariﬁg'er 2 new trisle~" | |
Whlch 1s éuit& insuffieient for that purpose.

Mp. Donworth. I agree with all of that. Regretful as I
am to extend the tima of our progeadings, 1t does seem to me
if we are to avold other t?aablss, we must go into the whole
mattor of new triala. For instance, 1f I may refer to a code
with which 1 am:semaﬁhaﬁ‘ﬁéﬁilisr:

" "New trials defined." |

it is perhaps:a eamman?laea definltion, but here ié»éays:

YA new trial is a re~exam1na§ié§ of an issue of
faéﬁ in the same court alter a trial and éseisien by &

Jury, court or referee.”

" Then under the head of ﬂeréundélfer Grant&ag;”'&évgayg}‘f>”

"Iirregularity of praeeedinga of court, ju?gkﬂ“
And 8o on, and ssyst
"pccident, surprise, newly dlscovered evidence,

and so forth, error of lawe=-"

Sowe elght grounds being specifieds end I do not see how |

we can avold tackling that subjeet end putting them in.
In regard to eatry of Jjudgment in the éfdinary case, this
48 the provisiont

"Iin any aetiég tried by’jury in which a verdict is

returned, judgment in conformity with the verdict may b@-"fﬂ

entered by the court at any time after two days from %ﬁei;

return of the verdict, Any motion for judgmont notwith-

~ standing the verdict or for a new trial must be filed =

iR
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| be wﬁmomw»wan wa@ st« awa eourt amw ma. Now, wwm a@mw« wmmwa

M w#m court, mum wﬁwwm ils wa reason mo& w@aswwnum a new auwmwu

Jury, a vold verdlet, absence, mnwwwnmm, mistake, new trials
oocasioned by wwm 4wwnmmwmm. admission or uaumaunnn am«mﬂwnmumm~
awmmmwmaa»au of «wm uammw~ ame@ the verdiet is wwwwm«w the law
or wwmunmw wwm adwﬂasamh whers damages arve QSHmamomnwum. or
for nm&ww mwmmmaaumm aqwmeﬁam.‘
| @@mwammw.w« be mwwwuaumww if we put in for wwwm,meadwmmaw
of the statutes wmm whieh new wuwaum Wmda ﬁmnmuww wwmn muwmwmm
in eourts of law? Or wa« waacwmammmm on which new trials have
ugually been grented in ocourts of the United States?

Mr. Dodge. wmwwmam of for good ceause shown?

Mr. mumﬂ#«, wmum | |

Mr . owao%m ﬂwmnm if you have that vuaqwmpawr we should

wwwwmmm the amquuwwu uau it. In owﬁmw naumuy‘awm time should

wo wmda the power on a ﬁounom naﬂ a mwﬁmﬁmwwu a waﬁmw wwww mu
wm%owa aﬁmw ﬁWwaw‘wxwmwoa in wwwmpm ab commnon u»t. awmmm wwu
m@w»uu amu puowmm upon as mw@wwu tried by & uwww. pmm.wuw

result was aﬁmw wwomw mwu the court moﬂwa do on any ﬁmwuwwow aw ,

mmaw was to mwmnw 2 new wmwww. mﬁw the most of the wmw»amm nwm

amew we are waawmmgmm a amwm here ﬁwww wa mnwwoum w%wa% by

an mmwﬁmw bw& a%»mw. in mmaw & ocase if the aeﬁwa aaﬂmwﬂmma‘ for

mumawum» awma wa has wmmw misteken as to & wnmananwmw Mwuﬁnwm,‘

m@ m#omwa mmqm wwm waa@w to anwm that wnum»sm on a aawnmw nmw
a new waumwu and am amwumua it »#,uwma m@mwmaw.

The Chalrman. ﬂwmw somwm come mw subsection Awwu wﬂn
nnmwama aw,mw&mwwwm w wwwmmuwum or & new wwwmp wwmmm mwaﬂwm wa
a uno4»mwom mmaman for a am»mw a»«wasa a uﬁww wm Hum»mw awm |

aaﬁawﬁmmoam._ H Wmm wwma ﬁawm@.

e
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Mr. Olney. I am speaking in this case with thls in minds
ts to the scope, and what we are talking about 1s so great a
problem that we cannot wmmwmwamm%.mHQWQWMW aowmwwmw.aW¢
Ammaumow without a draft. If we are determined to zive the
right of review of which I am speaking, and whieh I think by
all means should be had,we have got to have a further drafting
of the mawwuaamww»wm.mwm e Just wwaaaw amawmm«awwmswwm form
of «wmmw wwwnw_womww.:. o

| mww‘WQQWm,.»ﬁww_mmwuw*a the awm»wawmwu:mmmm@mww@w.aadmw

ww»«,nzwww@ I mean the suggestions amwwmanwmawm.waa\ow the
reporter? - o .‘

Mr. Olney. It does not cover 1t wawww in ws@gm@uwmawwW
In the first wwmmwm:ana you say trials nown to the commen -
law, it is going wa,ﬂmwwuac»wwawmmm W@,wwmﬁ‘mnw.ﬂsww is Jnown
to the common umﬁ.h in ull the code states the wumwwwaw in the
federsl court--well, no. When I uwwkanu ell the code states”
I may be m»wmemwu,wﬁ@,w@ I ﬁww#%wma‘wwww.m.mwn ww mmwwwmwwwm
at any rate, the practice in the federal sourts has been the
same as that In the state courts. That ls, the grounds for a
new triel are the umamw.mum the prosedure that ig generally
gone through, is the same. And we should heve here a mmmewwmw
rule that is applicable throughout all the federal courts of
the country.

The Chailrman. I think so, too.

My. Popper. May H,»ﬁwﬁww@ whether there 15 the right ﬂm..
appeal from an auﬁaw granting e new t risl? - | |
The Chairmen. I was going to say, in the first place

this falls inte «@ummmwwmowwam‘wu ny minds mﬂawwm the re-

w@uwﬂam‘awmn$aHwnmewmmwwwm all that you wwmww@wuwst‘ww«

e e
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aamwpma for a new aemmw on the mwam&m of nmﬁww m»m@a4mmwm

evidence we ought to be much more wwwmwmw »waww wﬂuz »m www

review the proceedings and see whether error has been commit-
teds UNow, in the federal a@ﬁ@am,awwwe.vmmum.mo appeal from
an -order mwmuwwwmw@m.mwmewm a new triel, a notion for a new
trial ow,mmaﬁmﬁw of any error by the eourt owﬂmwmummwonammw of
m«w@auam on the record made, pu 8 very mwswwm wwaamq w@ﬁ‘EDWQ
it awwme ten days and 1t is granted or denied, mam there is
no mw@mmm from 1t anyway. But when you mma wm«a‘www mﬁamamnn.
aw.wmww@m mwma wwmnaﬁ a»mawwm. and 8o on, mmm mmmmawmwwq ﬁmmww
the wwm&num of newly mwmaaawwwﬂ mqwmamama$

Mres Olney nwmamummmwsmu. That should not be wm wﬂmw rules

The mwm”xans. mwumwm not be what?

Mrs owumwﬁ That should not come mumaw the fraud mnm
mistake s eetlion at all.

www Chairmen. That 18 a matter of mu«wﬂ&mﬁumww I am try~
ing to put in two categories the wmwwwwaw of uaawma‘om‘wwmm
wmmpwwx@m‘meawn and @wwmw «wwmmm. I think newly m»mam4an@»

aamwmbam is in the same awmmmamw.am fraud wow the wmmmmum H am |

wWwa»mm about, because it involves uoﬁmwwwwm that heas wmw
taken place wam ia ma« in the record, and wmawM«Mwma@4mwmm

evidance, @#umwwaa am wwwﬁa» and www that, mﬁa mww things

de hors the vecord. I agree with Judge mwumw wﬁww m&mm,w@m
come to the gmaamm aw a new triel for wwwnﬁ. amuﬂmwou or
awmwawm ma« 4wawwwm ww the record, we ought to wmam a m@muuwwm,

wamamwm as to the mmomwam and ﬁW@ time; and the aua@ wa nwmm m

cash om a aa«»@w for w new wapau wherse, all uﬂmw wmm wuw muww
wwm manww am mu »m «w Wnum srror »m wwm uﬁ@@%&. |

. Mr.Pepper. ﬁWm mwmuem w meam wwa mﬁam«»um mvaﬁw muww
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| the same naeassity for apeeifying metlenleuszy definite grounds

L on whieh he wmay, or as the ocase may be, ha ﬁay not, grant the

- gourt 51mply sayss z do not apree with you, anﬁ gees ahead

91’!‘6?«

ia that the aatian of the sourt ln grenting or refua&ng 2 new

%rial is not reviswable. There i3 not, as 1t saams to me.

application that is made. 1t seems to me there 1s an awful
lot to be sald in favor of the provisions of the giﬁ'éuéiaiary
Aet, which slmply leaves 1t to the dlscretion of the court,
gnidéd &8 & judge would naturally guiés hig disevetion, by the
eaurggraf the common léwar I eannot see what i3 %o be gainaé

Ey metiéuleusly specifying a long serles ef things when if the

and makes the erder that you do not want. For that is the ené
of it. It is not raviewablﬁ. I sheulé think if a nan has
the dlsoretion, the best way to do is to recognlgze that fact
and lesve 1t éiasretianarys | o |

The Chalrman. when yaa say 1t 13 not reviewahla, @hat
we mean 1is thatrthera is no appeal fram'the.@?éer_&gﬁyiag ar
grenting a new trial. But suppose, for instenee, in the case
of an ailegaeiam’ef freud, oy of nawljaéiaeeveyéé éviéanag,zr
and 8 motion for a mew triml is made and denied, you then go
on that record, on the judgment of the whéle thing, to Bhé
eircuit eourt of aﬁgeala; and insist on your neﬁiy;éiseavé?eé'
evidense. If yeu‘had not made the motion below ﬁheg ﬂﬁﬂlér
say §hat is whepre you ought %o ﬁava éade it;.ané ir ths ggarﬁf
néa used diseretion In grenting a new trial ?hilafﬁhs éyﬁeai‘

is not from ﬁhe'ardgr it is from the Judgment, yet 1t ls& in

Wr. Fspéeﬁ. I was gaiag~%a_guggea% that the rsa}:éigﬁ

tinetion 1s hetﬂeen_%hé'mséger whigh;agpaaisiﬁef%hg'éiéérgﬁgg

B
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| cognizaence on pain of having the Judgment mwwwmﬂmm‘am appesal,
fraud, or mistake, or some other equitsble ground for setting

whieh 1s of 1ts nabture discretionary in connectlon with an

to be entered on the verdict? And is it worth while in the

of the court on an application for a new trial, and the wm@a‘

sentation to him of m.ﬁmwwm% of whieh he is bound to take
on the ground that there was after~discovered matter, or
aside the Judgment., Isn't the real distinstion between that

epplication for a new trlal, and that awwow‘ww‘wwwmww»uwmm

would vitiate the Judgment which has been entered or is about

wwaﬂmm case, or former class of amummw to mwmuww% all the
mwww@wwﬂa things which enter into the ‘meking up of the judleial
mind on the mﬂmwwwuu of diseretlon?

%wq_moummﬁ. My, mww»mammsa |

mwwmw hanwmwwmmmmmv. i aoﬁwm say in regard wa wwmw
aaamwwmm. anw wwm @mﬁamuwwwow nmaa the ﬁmmuwwmwaﬁ mama a8
maQMm Waﬁao%ww wwmm it ﬁoﬁww seem to wnmwamwm it wu memmmuwww
w@m 5@wwoﬁwawm* mmm aama@wwwam a Haw of wW»ﬁmm aw»m# ooﬁwm be
maﬁmwmm by mmm an@u@mm»aﬂ. aﬁm moat ew those ﬁwwmmw a@mm wmwmmw !
oma;&&wum &ﬁ%wﬁm the wwwmw‘ and maaw sowmwmm semua um uz%%»tm
awmma to cover wwm ﬁwaww matter, wmmmwwamwwwu mwwmm that wwum,
The mwanmmm mw4am in the Californie Code are 4wmwuaﬁaw«auw¢.
wwawwwar ﬁﬂ@ﬁ mwmm
| =ﬁwwﬁ new wwwmw may be m&mauwm.etawa ¢mmmwa« amw
wm ¢wmmwmm wﬁm any other amanuwum may um aemwwn@m or
4@@@&@&» in awawm or in part, and & new or wms»waw wwwww

‘granted on mww or part of the wmwamm» on wﬁw »m@m»am«woﬁ

om the wmm«w wmmwnaqmwu wow mﬁw aw wuw wauwaawnm amwmmm~

amwawwwwww wmwmawwwm awm mnWmuawwwmw mﬂmwwm mm uﬂmw Wmm
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the judgment. One thing that is shut out and thet you cannot
¢onsider on appeal, and that can be considered by the trial

sourt, is the W%uuuwwmmmuaa of the evidence. On the mwwwmw if

the finding nuuwwm verdiect is sustalned by awm evidence; that

mmu‘wwmw there ww mmmamw evidence so that a reasonable person
could wmawwwww‘a@wW wv the conclusion evidensed by the verdict
or the w»aawum‘ the wwmmww sourt aauuow touch. The trial
Judge on the umwpma www the u»muw to mm«w Well, there may be
substantial @4»@@@@@ to sustain this 4mwmumay or to sustain
this finding which I have made, but I think that that finding
or that verdlet 1is clearly egainst the welght of the evidence,
mww wm can set it aside on a motion for a new trial, but the
upper anﬁaw on appeal cannot do that. |

Mr, Morgan. There la one aonumewwwwaa about mentioning
these grounds for a new trial I think you have to take wﬂao
conslderation, w&m that 18 that some of these code states waa
if there ls an snumeration those are the exclusive grounds for
2 new trial. I think we ought to adhere to the 1789 Code
and not in any way limlt the trisl judges' right as given by
common law to decide about setting aside w verdlet on a matter
and mamawpnm a new trial, | :

Mr. Olney. The whole point of that, if I may say muw
Mr. MOrgan, would lle in the fact that there were mwoﬁmnm for
8 new trilal at common law which mmm‘wca enumerated, foy
example in this, umammmm‘m« contains the limits, but the |
grounds for a new trial might be such as are recognized wq
the common law. I have no objection to that provided you
specify those mwaﬁsmm g0 that people will wwua‘awmw_wa% nwaw

Mr, Morgsn. wnw«ww‘w@mum be a job to try to do 1t?
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reviewable error, then your proper course ls to attack the
Judgment by a motion to open the uwamammws which will have
been entered when the nes trial 1s WmWﬁmma. Then you have an
appeal from the action of awm court in refusing to open the
Judgment becanse of »mmﬁn.Anmawmmsw. after-discovered evidence,
or whatever it aww be. I do not see how you can make a mwwmmwl
fieatlon of things that are disecretionary and things thet are
not a part of the motion for e new trial. Bubt if you ave
aggrieved by the refusal of the motion and have no appeal you
can take the appropriate step to strike the judgment off. With
us 1t is a motion to open the judgment for mwmmmanpma04Qme
evidende, fraud or mistake, and then when that rule is elther
discharged or made absolute, the ammﬁ»awun party has got
appealable error. |

Mr. Dodge. I do not think it is appealsble error in all
aﬁm clusses mentloned in sub-paregraph (ec). | |

Mr., Morgan. HNo.

- Mr. Pepper. He elther has or has not, but if he has or
has not pw 1s not a matter which should be the subject of
enumeratlion when you are talking about a new trisl. The
questlon of whether the grounds upon whieh you ask to open the

Judgment are grounds whieh are appealable 1f your motion is

" denled, 18 a asmmwwma that wlll be declided In that proceeding,

not on the motion for the new trial.

Mr. Olney, Let me say this sbout the motion to set aside
a uﬂ&%@mmw.,wou example, your order on the ground of mwmﬁm,, \
or mistake in the California courts, and I uﬁmwsnm the aanﬁwmmﬂw
of other aamwmm in awMaw the provision is maﬁmnuamww «uww ww.p

1s a substitute not the exclusive but the mwwmﬂﬁm@wwa,awwwamvw_m
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" matters of the sort that Judge Olney umuw wmwmmumm to, which

| review it on appeal from that refusal then you are driven to

judgment, to set forth the matter end to contend with the

‘the proseedlng which enables you on application to open the

for giving the rellef whileh ﬁ»u‘mwnwme by courts of equity
agalnat Judgments o@am»wmm by m@ﬂwaw - It is a speedlier methed
of doing 1%, allowing a court that has been imposed upon, #o
to mmmmwu itaelf to mwmuw‘wwwwmw on mwwwou w%m«m&% mw_aoawwwa
ling & man to go out mwm‘wnnmmﬂm separate and independent suit
in @Wﬁ»«w, | o ‘ .

Mr. Pepper. 1 apw.ﬂww mean to suggest «Wma,wﬁmw.awW necg-
essary. I meant that on the motion for a new trial you wmmM& :
urge the grounda upon whieh you ask for the new trial. They
swmm be @wwwaw,mﬁﬁaww diseretlionary matters from the disposi-

tlon of which there ought to be no appeal, or they would be

would In equity have been the grounds for opening a judgment..
It 1s almest unthinkable that if you rely at preseant on your _
motion for a new trial econslderations of that sort with your

motion will be refused. But 1f 1t 1s refused and you cannot

docislon of the court ln that regard ls reviewable.
My, Olney. The only thought I had in mind in 5wuwmama@%mw
was to get c¢learly before the committee the difference wwwﬁmuuwaw
& trial court reviewlng its proceeding to m@ﬁ;ﬁﬂo@#@%wm.wmu o
naaamwwmm error, ﬁmm«w@%ﬁwuw conelusion 4t wmw,wwwwwww was
correct, reviewling it prectically on the rescord, and the wwwwAw‘
whers it does not review in wum,wamw sense of the word to uwwrw
whether there is any error at all but to see whether or wmw.wwm
has boen imposed upon through freud or misteke. One 18 @ a»gwwﬁm;

and the other is not, in aﬁw wawm,mwmwmw@mvmwm-a@MWwwwwm«wﬁw;,w

S
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ought tafbg a ?arﬁysharg éis%;hetien made in our rules between |
thé two éﬁiﬁgﬁé ‘» | | | |

E%@ Ghairmaﬁ. Ths aistinabiaﬁ yaa ‘make is more one of
the time in whiah i% ahall be done.

Mr. Olney. That plays a great part,

The Chairman. 1 oan See a reason for making & very
iimite@ time in~wh1éh to make a maiacn for a new trial on the
record. But what ave we geiag'té do about prﬁaeeéings ﬁe aﬁen

8 judgment or to grant a/aew trial, which amount te the same

thing, for newly-discovered evidence, and so forth. The

| eqﬁity rale sald you could have a new hearing at sny time

éuriag the term. If we do not say 56me§hing about relisf

againat fraud, mistake, and nawly~éiseeversd evzdenea, ﬁasn

- when does the court's jurisdistion end to entertain a pyeeaeéa_fﬁ

ingz of that kind?
Myr. Olney. The nswly*disgavsrsa»evidenee rule is esra* '

fully gaarded in the Californis Code. The preeaéara 13 %haﬁ ‘

| you intend to move for a new trial, and you sgaaify the

grounds on whish you intend tc move. You mnst give ﬂetiea
aithin 8 eartain length af tima, and that motion muat be maéa
and determined within a certain length of time thereafter.
Where 1t ia_made on the ground of newly discovered evidence
you ha?s a sertain léﬁgﬁh of time to prepare your afgiéavigf
shewiag thernéw;yfaisagvereé evidence, setting i§ outs.
The_ahairmang Wha t is the time Lor moving fﬁg‘aéwiy—:;

éiseavared eviaenas?

Mrs Olney. I was zaekzag for 1%;, X willzfiaériﬁiin,aggév

| miau%e . 7 7 _ ‘ ;
§ The Chalrmen. 3ap§§seJyga,§s?s_ta éiseev&% &% 1& sa or
: .
2 I




1176

cases éf'ﬁhat Eind, z’ﬁaké it.

| where newly-discovered evidence shows up later,

further time. The motion for a new trial, particularly on

Ergzanteéfan grounds the courts are accustomed to grant them

kind,it must be made within fen days and immediately disposed |

60 or 90 éaﬁs gftar the jédgmsnk?
Hrf Olney. Well, ﬁéw&« |
Mr. Morgan (ingsrpoaing}, Isn't 1t s8ix months in tz‘za:li.,f't)::*-f-'i"E
nia? | ,»1’ |
My, eﬁney; Oh, no.

"My« Donworth. On that you come to tﬁe q&estian'af5i
balanoing adv&ntgg@ﬁ and disadventages. It i3 importent to
havs.litigatian éama to an end.

Mr. Olney, It 1s within ten days after the notice. That
is, the notlce of intention to move. :

The Chairman: When does that netiea'hava to be served?

Mre Olney. It =- ’ |

Hr. Morgen (1n%erpaaing}g Does it only givéyéuvse
days for discovering newly~discovered evidence?

Mr., Lemsnn. Haven't you time enough? There are very few
Mpy. Morgan. And some of them are lmmensely importent

Mr. Olneys You might feel it is desirable to extend that |

time, and that may be, and in that ¢ase you can give a 1little

errors appsaring in the r egordw«
Wr. Morgan (imterposing). That ought to be quicker.
Mr. Olmey. Yes; end get through with: it.

The Chairmen. FProvided s motion for a new trial is

on, say that the motion ia merely based upon the*raéarﬂ;maé@%* ‘

that is, on account of srrors of trial ér-s@msthﬁag,ef’ihgﬁ:
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ef; aaé that 18 the end of 1t. 1 & me%ien is made on sny
$§h$? groané, ahg, then, you scan enlarge the time somewhat.
it it is mads on mattars that are not in the resord, where it
is not 2 mers review of what has been done,

Mg. Lemann., What happens %o your delay in agpaaling?

The chairman;' Your time for appeal starts right away.
ZGf eeurss if the apﬁlieatisn is net made wi%hin the time for
Ea@?ﬁﬂl; er within "the 36?&” it used to be, aaﬁ you alwaya hed
:juriaéietisn during the tsrmnathat is what bothered me .

My .Lemann. It is 90 days.
| ﬁ:. Donworth. I think t&eiﬁgn@enaya? a g@ﬁion for a new
3trial extends thg time 1nde£ihite;y,, o
The Chairmen, There 1is no doubt about that. It stops

it from ?&nning until the mstiaa is declded, and then it

” starts to run egainy

 Mp. Olneys That 18 almost & necessary aeeeapnaisent of
| e

glving the lower court the right to review 1ts om ﬁé&iﬁiﬁﬁg/:”f;i
because there 18 no use or shgﬁlé,nct be any use of a party .
taking an appeal until he knows what the final;epﬁeiasiea ef_l} |
the lower court is, what the final rasult 13 there; and thsn;ﬁi,f:
hﬁ can take hils appeal. |

?hs Chairmen. Couldn't we say that 1f the motlon to
review what has been done is deslred it shell be made wlthin
%tgﬁ,daya; and on other grauhés action must'ba:ﬁakén;w;ﬁhgg

the time allowed for appeal? If he makes it on t§§ 3§gh]d§$¥vj 

his motion. But we have fixed the time limlt eflﬁaraa mgathsf'ff'
in all cases, and the thing reany,im.‘t’_lﬁnal _sltx;?iag that

period anyway.

he still has enaqéay left to appeal after the court égg;égg"na;v‘:
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Nr. Lemann. He could walt untlil the 89th day and then
make a motion for a new trial on the ground d newly-dlscoversd
evidence, and mw.a#m‘mmsaw denies the motion on the one |
hundredth day does the rule that the fellow has for his appesal
a tlme only beginning from wwa time the a@wﬂuw was denled, so
that he has three more monthsa?

The nwmw%amw. No. It outs out the time the motion is
pending. The situstion 18 cared for by this: If he ﬂmem

until the 89th day and he has not shown due diligence, he is

out. He cannot deliberately wait. I do not mean to give him
the absolute right to awalt the maximum limit. There has got
to be due diligence shown to the court for 1t to entertain
his motlons

Mr. Lemann. Of sourse we are not going to cover fraud
by this. In my opinion I think a man should have samw‘«wua,
90 days for fraud, but not any m»w«wamwmﬂww wwum time for
newly discovered evidence. |

Mp. Dodges It 18 subjeet to collateral attack if it is

f roud.

Mr. Lemann. Did I understand you to differ with the

cshalrman, Mr. Morgen?
Mr. Morgan. No.

Mr. Temann. I think 1t ought to be made mmu&memuq_wwnwwH

in case you put in a provistion for delays and sn appeal would |

_not be interrupted by the flling of an application for sdew

trial. I think we better make that plain. In ﬁ%‘wmww_ow the

country they would not read that construetion,

Mr. Dodge. They would if it started all over again.

¥r. Lemann.  Yes; but' they are acoustomed to the holdi
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. But 1f 1t 1s made and senteritained it stops the running of the

time for appeal. If 20 days have gone by and then you maks a
% motion for a né%atrial, and the motion is denlad, then you have
| 70 days left. . That is the established federal rule, and I do i;

| not think we want to toueh that.

% better be looking that up.

that appeals do not begin to run until the time has expired
for the éppiieatién foy @ new trial, or after appllcation éas
been made wlthin these details, and 1t has been disposed of.
The Ghai?maﬁ; You eould not adopt any r&lé gﬁsﬁ af'fects
the right of appséi, We will have to stand on %hé establlshed
federsal rulé. There are many cases ln the Supreme Court of |
the Unlted States that any and all federal statutés have a
limited time for appeal, as to when a motion for a new trisl

is made and entertained. If 1% 1s not entertained yéu are outs =

Mr. Donworth. Do you feel that that is the established
rule? I may be very much in error, and verj likely am, but
I ﬁad the impression that the appellate sourts were rullng thgﬁ%ﬁ
although Judgment was entered on a certain day end a motion for
& new trial was not diépesaé of for B0 days afterwards, thaﬁ'
you still had your 90 days after the disposal of the ﬁ@tlﬁﬁgﬁ

ﬁr; ansy; That is what the chairman said, agli unée?&;7 ik
staeﬁ,h&m;

The Ghairman;' No. I waarunéér the 1§preasie§i$§at 1t

just stopped 1t., But I may be wrong, and 1f I am wrong we

Mr, Lemann. Mr. Donworth said if I got a judgiont voday
in my favor as plaintiff, my opponent, assuming that he had QQléf‘
days to epply for a new triasl, 1f he waited untll the 50th ég&g};

sand applied for a new trial, and the court took 1t under
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Fursdon
fls
mu*m “’Ea

consldersation and then denied the application, say, on the
mn«w day, thet then the 90 days for appeal started wmwmwwm
from that mmww dey, awwmw 1o¢pm mean I aww powarless wumvmwww
ting my Judgment for the 60 days and the 90 days.

The Cheirman. I am not sure that I am wnmww about that.

Hr. Pepper. You ought to be right because 1t 18 not like
the statute of limitations. This case Mr, Lemann wuowmm is
the case of a mobtion which, upon being dlsposed of, gives no
right of WMWmmw from the motion. There ls no wawumw why the
1imit of time for appeal should run from the action of the

moﬁun» which 18 not of 1tself an appealable sction.

e
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o ir::aaé to date féééé;-sh»e time of 3u§§mnt.
 The Obairmen. We haven't anything to do with the timg:
of appeal, and there is any rule on 1t here, we betﬁer sﬁrike
1t out. | |

¥r. Donworth. Mr. Chairman, to make progress I think we
oan dispose of these one at a time. I am raths:g@o&vineeé ’En'_ﬂT
| the present provision in the code is pretty good, simply §§ fay
iias the grounds are soncerned. If we change the verdiet in the :

! present Judioial Code we would have to make some Sonditions to

| meet cases tried without & jury. I mean, we ﬁéﬁléjﬁéYQ to re-
| frame that langusge & little. I think we can safely. Wil
Eyeu read that again, please, about new trials in courts of Iév?‘
| Mr. Clark. It is scoording to the practice of the oommon
law:

#5411 United States courts shall have power to grant new
trials in casés where there have been trials by Jury for reasonsg
for which new trials have usually been granted by courts of
law,

Mr. Donworth. We oould hardly adopt that and switeh 1t
over to equity cases. We would have to have semetbing, I think,
to fit; but I would move that so far as actions at law are oon-
cerned, and ée far as the grounds &re concerned, that we leave
it as specified in the code.

Mr. Clark. I might suggest this as an alternative for the
other == |

The Chairman. We have not settled that.

Mr. Clark. No, I just wanted to give you the way it ocould
be done so you would get the whole picture.

The Chaiman. ALl right.




7 %&. Olark. "Motione for -rghea:mg in cases which are
tried to the court without a jury shall be granted upon the
grounds upon which hea’z‘zggs} héve he:etgfé&ebeafn grantgé in
sults in equity. In i’gnag on & motion for rehearing the

tewtimony, and amend or make new findings of faots or conclu~

court shall have the power to reopen the case, take additior

sions of law.®

Mr. Donworth. I will change my motion. I move that the

How, the time is another matter.
Mr. Pepper. 1 mecond the motion.
Mr. Oluey. 7You are reserving thé time?
The Chaimman. Yeg,,
Mr. Olney. 4ll right.
(The question wae put and the motion prevailed

without dissent.)

ample if you ége just reviewing the regord.
Mr. Lemann. It should be three. I move that it be three
when you are reviewing the record.
Mr. Olney. That im pretty extreme.

Mr. Lemann. You think 1% is too short?

terested. quite a few states have three. Do you want mara?
The Chairman.  As you read them, there are seven, six,
ten, twenty - - .

Mr. Lemann. How about ﬁvé?

Ja&isiaia@ae seotion, with the additions drawn by the Reporter,

be our sense of what should be done with resa?ﬁd"%a the 'Sl’ﬁtiﬁéﬁ;{}

The Chairman. Now, I think we are agreed that ten days is |

Mre Clark. On that I have a list of States if you are in-

Mr. Olmey. Of course, everybody goes by what he is entitl-|




nay

ed to, Ew”_ﬂm‘wﬁa ten, and there should be & pretty clear
specification. It is done by notice, and the notice has got %9
specify what the motion is objecting to. o |
The Chalrman. That ammwm;wm covered by our motion rule,
which says all motlons shall state the grounds on whioh they are
made. You do not need to say aww» mwtb here. |
Me. Olney. Yes, but it frequently means wwww it takes a
man three days to prepare a proper motion for mew trial. |

The Chairman. What time do you uﬁwmmuwu then? .M.g us
make & motions
Mr. Olney. Ve found the time of ten days none too lomg. |
The Chairman. Do you want to move to make it ten? |
B @.nmmw..,. I will move to malke it ten.

Mrs Lemann. I offer wu, & .mﬁmﬁaﬁw to make it five, uﬁww :
to tess it. a :
¥r. Dobie. I should think, if you made it too shoxt, .www
lawyer would not have adequate time to go into »» and then wn e
would crack u..muuo and file a motion for new wuwww and work ww

out afteywarde. I think aw.m short time is wﬂwﬁ»mﬁﬁ?. _

Mr. Dodge. You must remember that nineteen out of »ﬂmﬁ@.
to put it mildly, are based cu.waa groundsg, that the wﬂ&ﬁ,xﬂu
me»waw the weight of the evidence, and the gmuu,cmuo mw@wW
sive, s
Mr. ponworth.  And erroneous rulings.

Mr. Dodge. Sometimes that is put in.

Mr. Lemann. I sm & plaintiff's lawyer, ~and 1% is Kﬁ% t

have to walt ten days to meke a motion and then wait another

days to have 1% acted upon. L
Mr. Qlney. ﬁ@,@ww»mﬁw»w ‘gode reads:




1&35

#The party 1n%endiag tc move for & new trial must, sithsx
before the entry of 3udgment Qr within ten days affer reeeiving |
written notice of the entry of the judgment, file with the olerk i%
'and werve upon the adverse party a notice of nis intention to
move for s new trial, deﬁignating ﬁhe.gxeuaés upon shiéh the
motion will be made, and whether the same will be made upon axﬁ
fiéavits or the mtnatee ‘of ths Court of Appeals. Such notice
shall be aaemed te be a motion for & new trial on all gxaanés
staﬁe& in the order of notice, ?ﬁe time above specified shall
}n@t be extended by order or stipﬁlatiaa.“

Mr. Loftins We have four days unless thé ¢court shall ex-

tend the motion.

The Chairmans Let ue settle the tiée*

Mr. Olney. Unless you put in that.lat%ez‘czauae, that’the
gourt shall not extend it, you are going to have it extended

loonstantly if you have three days or five days.

The Chairman. You will remember we‘aiseasséé that paiaﬁ‘
earlier.  There ﬁas & general provision that the time should
be extended by order of the court except on the matter eftaiiag 3
gthe appeal, and you recommended then that we add, "except for .
1&eving for a new trial on appeal®. That wae Rule 5, I think,
M Olark 1t was 7. - o
Mr. Loftin. Did we degide to put that in or was it merely tf
idiscuesed, Mr. ?lark? p
Mr. Clark. I understood it was decided, but I can not be

suré now without going back. My memory is that it was ggg;dgdi,;i

It was Rule 7.
‘Wr. Lemann.  Suppose we have a vote on the five days, and

if there is o majority against five, all rght,
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. Pepper. Mr. Chairman, the motion is made for & ten
day limit, and Mr. Lemann moves to substitute five. I think .
(there is & good deal %o be said in f#vex g%ﬁne leagex»ﬁazigg;w
1f you mske it very short, the disappointment and the irritation
of the lawyer almost always 13&@3 him'%ermeve for a new trial.
He tells his olient that the petition has gone against him but
it is & miserable deoision, and in hot blood he will move fei:a
new trial. | -
if ?eu give ten days without power to extend theitime; ﬁh§g344
is a gooling off time there, and s lot of motions that a@ulé ba' i
made inside of five days are not made 1 nside of ten. It seems 1
to me there is a lot to be said in favor of the ten day period. :

ﬁr.»ﬁenwar%h» In addition %o %hat; I think it will be t’éuahii

~- and I hope lawyers her® who have experience to the contrary will
so state -- I think it will be found that where & short time is |
named in the statute, like Washington, for two days, that the
judgment can not be entered until after the new trial matter is
disyeseé of. HNow, it is true we have not yet definitely de~

cided how soon the judgment is going to follow after a verdiot,

but if the judgment follows soon after the verdiot we can be
more liberal in these time matters than if the judgment had to
walt pending this new trial.

Mr. Clark., Just 2 minute on that. I underntood we were

ggaiag to put the ten days in the motion, whatever it is, from
§§h§ verdiot? Am I wrong about that?

Mr. Donworth. No doubt about that.

| Mre. Dodge. You are going to insert the words ¥verdict or

finéing”?

Mpr. Glark. I think we will split the rule into two saaﬁqné%%é

I
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The Ohairman. The tenday limit waloh has been placed has
no application to newly dissovered evideme.
Mr. Dodge. It would if we nwwwwaw the rule right there.
The Chaiyman. The motion did not have any reference to
the mule. . It adopted the principle that in motions for a new
wuwww. thased on the resord, wm & review of awWw nas taken place,
there should be «aw,mwwu without @uwquwamc_. .
Mr. Dodge. I thought it was for oauses known to the common
law, | %

~ The Chairman. No.

Mr. Olney. Just to get before the Uommittee the avaquaww
that is wMadwmwm‘ww,ﬁwQ mww»mouwww ammwy there are & numbeyr of |
instances in which the grounds do not appear in the record, and
those are presented by way of wwwwmmdwwm 80, when they refer to
affidavit they refer to the matter we are speaking of.

They give their notice of motion for new trial, and within
ten days after serving the woawuaw the moving party shall u&%ﬂw

upon the other parties mmmwmmawwu intended to be useqd awau,ummw
%nnm‘wm‘aw»ww to serve upon the moving party and file aouwan‘
bd, may, for good cause shown by affidavit, or by written stipu-|
eriod of not exceeding 30 days.

The Chairman. That relates only to newly discovered evi-

denoe?

Mr. Olney. Newly discovered evidence, and it refers here

Lmuwaunuwumaawuwwwwu which do not appear on the faoe of the reoo:

motion. Such other parties shall have ten days after such umnmwm

pffidavits, The time herein specified, except as above wnamwm.m,

-

lation of the parties, be extended by the judge for an wumwaw@uwr.‘

4180 to misconduct of the jury. In other words, it refers to all
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o wwa_,, ‘Ohaiyman. Does the order for Mwﬁam&w@ have t0 be |
made 1f the original bime limit has expirear

Mr. OXney. Yes. N | | -

~ The mwwwﬂnw#. ‘Hu wo“no not discover .uwﬂww. mwunwgwwmﬂ m.aw_».,.
dence until the 1lth day, and have not got an extension oxder,
you are out then? | |

Mr. Olney. TYou are through. | .

The Chairman. You oan get an extension .auwmn. on ﬁ%w.

o ur. Donwor th. on the time for filing affidsvite but not

the time for filing .wg motion. |

Mr. Pepper. au Chaiyman, may I wmmﬁuw ,S&« happens in a |
ease where a motion for a new aw»mw‘ is made ,um‘m«uﬁwﬁw for al-
leged error ocourring in the course of the trial, the motion is|
refu sed, and the time fox appeal gmpwnﬁ” to rum, and runs to ,‘mum
u»umwwg' and no appeal is taken; then,one hundred days, three
or four months, or five monthe or six monthe, after the entry .
of the judgment, matter is discovered Which in equity gives the
plaintiff the right to have that judgment ,mmﬁ»ma ‘Buppose 1%
18 3 oage in which the relief can be still granted without &.u...
turbing intexvening eguities .ﬂwnaw have been interposed, and it
ie 8%11l & duestion between the ou»m»mmw wwuﬁmmm there is a }
well mmamwwwmw& practice by bill of review for %wﬁ.mm with ﬁm.«@
ease, wwm I am wondering why we mix up that, which is Em.umwx
jeot matter for bill of review with .&m motion for a new trial,
because if, within the period allowed forx moving for a new trial,
any ground develops ' wwggw matter oocurring during the trial
or subgequently, that can wa %uwmwﬁwomw amm sourt will consider
1t and act upon it, but if the time for moving for the rew trial
goes by why should we nave an addi tional v@«wwwg. ww., the uwgnL \
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i

of a wwwV,am review, but with a time limit to 1t, when all thap
‘would wwwwmu,aaﬁﬂw be if the time limit shut down on you you
would then have your bill of review? N
The Chairman. But we have not provided for any bill of
review and there will not be any under this oode. ”

Mr. Pepper. Why, Mr. Chairman, there must be some way of

mwwoawwm within & limited time wﬂm.woqwmd‘om the maamama¢,awuq%
nas been entered as a result of a conepiraey, for example. |
The www»wamﬁ. awww is what we mua.nmea on Now. u
m@. mwwwx., "I am not sure that that would set aﬁa what |
mww@waw‘mmwmmw\wﬁm in mind. Thils way suggested ww_mﬁmmu Oiney,.

I think, the wwmw time as a oomparatively short and summary

form of bringing up those questions. You notice we say in
our fooitnote that we think mmumumw.wmnwdw bars will nwwww nwa
maine . |

Mr. Olney, They do still remain.

Mr. Pepper. My point is -

The Ohairman. Is the bill of review an independent suit?

Mr. Pepper. Oh, yes.

Mr. Dobie. Oh, no; not under the old prodedure, it was
not; it was limited to equity. | SN
The Chaizman. It was not independent? |

Mr. Pepper. When you say it was not independent, it was

thie sort of & proceeding: The proceeding in equity tomwm,wmdw.

§

been texminated by a final wguw@ and on the gooket of the court

the entry of final judgment would have been made. A bill of
review under the old chancery classification s@ﬁm have been a

bill in the nature of 2 bill not original, but it actually wae

an independent sult brought’to correct something that had been |
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done by the court in ignorance of facts which the plaintiff
now presents. - o o J
The 6h&1rman.._ Bia‘yéu'hsve'te'get service anev.?gr edulé_
you get service on the lawyers in the old case?
ﬁr;fﬁegyar.! Yeu had to get service 3H§i&n;' _
The Chairman. . That is, it is an indﬁpenéent aetionﬁget

apide an adtion on grounds of fraad..hiwé are giving means to
do that in the euit itself and I do not suppose we are touching

the question of an independent aotion, .
but I juet did not want ta mve any imglieatian from the fact

on you amd you were without recourse in TO8PEs of an after~ ,
discovered conspiracy which made %hs vhéle thing smell to:

Heaven ag & fraud, or some obvious mistake which, upon being

the time for presentation on the ground should be quite shors.. |
The one is misconduot of the jury, suoh a8 you may fina,"
‘533 éxgmplﬁ, if the jury has determined the thing by lot, and |
the other is newlidiseevemd evidensce.

In both those ocases the time pexmitted for rewiew on those

in conneetion with & motion for new trial.  When it comes to
such grounds as fraud or mistake, our ocourts have always held

that the code provisions for a motlon -~ and it is not a motion

Mr¢=Feppet., 1f that 1ie 6lear, I have nothing more to say, '

that a short bar, ten days or B0 days, or 60 days, had shut d@!aﬁ 2
drawn to the attention of the chancellor, would shock his een@;r r

for example, here stated in the code as motions for & new tzial.,

which aré ground outside the redord, and in both of them I think

-Lra&néa‘ihaulé.be.shartana it oan well be cavered by a provieion

goience.: |
- !
| My, Qiaeya - To make the matter olear, there are two greunq §§
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is ww provided for spedfiolally. The Federal rule certainly

'applies to (b), and I think (o) is a new rule. That le, for-

merly you could do it by some of these other bills, there was
inherent power, but I think (o) is a new thing so far as any
specific provision in the same case is oomoerned. |

Mr. Olney. I am not sure Mr. Lemann understood this,

%that thisg matian we are speaking of lagt, the motion to met
asida a juégmeﬁt beeauaé of fzaaﬁ, is not a metien for a new
trial, ané will nat sxteaa -~ the fae% that sneh a métien is

’gwaée wili not praleng the tims fer agpeal.

firs Lemam}.c I d1d not understand it, and I think if that

is 0, 1t ought not to be in this rule at all. ?ﬁat wag my

| iexiginai prapagal,-tﬁ&t that kind of situaticn'shéala come out

of this rule and be in another rule.

Mr. Deﬂwaxth; I think it 18 very cleay, in the first

jplace,~ua have not disposed of some of the features of the new

ftriai pragtice, about how much time for affidavits, and so on,

(and we are jumping now into this matter that $ena£ez Pepper kés
f@@11 called attention t@; in the nature of a bill of réview,

1t seems to me, beginning with (e) it should be a new rule,

entirely independent of new trials and judgmeants. It 18 in the

nature of & bill of review to relieve a party from fraud or some
iether gpecial thing, and that we should go on and put in a ﬁei
:(a)! or add this to it by preseribing the time within which a£g<
ff;aavits rmst be filed, and complete the new trial procedure

‘before we take up this other matter.

Mr. Clark, Mr. Chaimman, on the question of the place of

the rule, it does not seem to me that that is very important.

%It ¢an be a separate r&;é, - You will notice that this rule is
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afraid of that gn§ z §§ n§t think we ought to assume that that

is going to be the zeiﬁlﬁ;

Mr. Olney. They have not done that in Californis wh#xé
our time for appeal really ruas from the motion, as I under»r
| stané'fi, from the agtion upon §he motion for a new trial. |
¥r. Lemann. Of course, tuadaﬁéntally, 1 never thought
that this - supplementary motions aré looked upon as entirely
' distinot. I thought it was & new name, Senator Pepper!a;§111
| of review just called by a new ﬁams, and not the sort of %ﬁiﬁg
I would have thought of as a mew trial. -
" Mr. Pepper. The Chairman has satisfied me that it would

be & fine iefarm to make provision consistently with this new |

8 | trigl maehinaxy, for taking sdvantage at that stage of guickly
 disoovered matter whiol otherwise weuld:have been available as
the basie for a bill of Teview. ALl I was anxious for was that
/1t should be made olear that if matter heretofore available as
éa vasls for a bill of review oould not be addused in support of
'the grieving party's claim within the time speoified by this
¥rulag that we should not thereby forever be barred from seeking

| ;3311@?; but 1% would be without prejudice to his right to p:é*

¢eed independently by an independent sult. |

The Chairman. That is my undexét&nding of 1t and there is

}a great advantage in providing for relief against fraud, and so

on, in the original auit instead of by & bill of review because

you @an do 1t in the same preeeeaing, and if the lawyers appear
iyau can serve on them. The man who got the judgment may be

Egeﬁ& to Europe and in the other thing you can not reﬁﬁh him. By

Eﬁhis method you can make it a gontimuation of the same law suit,

Yau just eimply eexrve the lawyers on the other slde, wherever the

i .
i




*3% Jnoquw gqnop Auw oq 30u

U8B0 249YL = "3QNOD WOHE SOBVIQqUS PINOHA WYL QI oMUY I

and ok (0) 3O Puo oUY 9B FT GWI} 0A®S 3T DPLNOK HISTH AN

quesexd Auw sy arouy It ‘snay LYyseyxed 87 91 celpold caw

31 wnaom nam WIOF © oAvY 30U PP WOA 3P ‘uwwrieup oul
L1318 aanunmmmwﬂﬂ ue Buraq a0 ATTeT183e1100 31 ORIL®
0% SOUBYD ® 3TNV OF oADY PINOA MOA Uwow MOX  cedpog AN

*31n8 JuePusdePU] Ue UY PLOOA 10K 6w

suwew ous 8% Apouex w umow 8% non 8% 2eql .muﬁMH%nm oul

8o} _.mﬁmuq i

31 pnﬁ»@ mma ﬂoaﬁ uﬂanw hn wwwaamw ses wﬁ mw .wmmmm yuﬁ

TTI ous 03 uoT3TRPE Ul mﬁﬁ zowouw 81 3@& *o1q00 "IN

wpnﬂue ouy uodn wmwmm X031 Pe
~30u3ge ‘owyy Luw 3w wﬁmmm nmw wmuauaaa mn mhwnﬂw uwo maae@w X0
guswSpnf Aue esne00q 1% 9uoqe oTnX fue peou j0u op o FuTRUTUS

:“wW.mwmnu I am‘.mummmaﬂ@u 8] pnexy se wwu og edpog -aw

¥*48UTE8R POTNZ 8T 9T TTIUN UTRNGI TTeUS gusudpnpgy  teyuy

*3Te83T e8wo PuUR UY 37 JuinUILUOS JO pPoulew

98 ut 37 Burgind Ag  *ssooord Uy 9AIES PUR JINCO OUY JO %mﬂwm
~otP8Tan om uruaTA quawn»maw ous 01W00T 0F @AYY PUR 3INE MU

ﬁ Jo hpﬁ.nﬁﬁhow ﬁ.n,a. ﬁ.&ﬂ@hﬁp 08 03 sawy %ﬁﬁaﬂ nok a«ﬁm PYC ous Uy

 lssenoxd eyy wwun- 03 eavy 40u op nok mnmmamm ITe84T 4F08 ouy uy

1500 31 uwo .ﬂﬂmwm pousdo aq nmmw

,.@mmcwu wwﬁwmowemm@a
_ -un we Suyozoyue uoxy zyyeuterd ous Sursuesexd A3ynbe uy eTRX

uamwnmauunw ‘egvaudes © ﬁmuusau 30 ‘st wnwn» asnw ‘noARE 30

*I0A0 BIE 86TqNOIY INOA PUT IoAMwT

ouy uodn SAZoE Ueo oA JTOSIT 4TN8 SUY 0F §ine TerUowsiddns v

&1




18

1198

that you do want a provision that is in addition to the inde-
pendent sult or the bill of review $o enable parties in the
old case itself to move to set amide the judgment or attack it f
for fraud or eo;aéitiangs of that kind? 7 7 N R

Mr. Loftin. @3@@@%; §xf ghairmaa, I think we want te‘bglj
sure wevare agthtakiag away the remedy in the nature of a bill
of review. | |

The Chairman. Well, you can put & note at the bottom of
the rule that the$$a§xsme'eauz% oan gzamulgate and say this 3;3?
an aé&iti_aaﬁi z!smed'y and 1t is not intended to exclude the iaﬁ-}
dependent suit, or what was formerly known as & bill of re%&ega;\
-andt}a&iz goes out with their signatures. |

Mr, Dodge. Or a tgsa'éiei@a to vagate judgment. Theve are 5
various :greanas‘rén which a judgnent may be vacated.

The Ghairman. As long as this remedy is in addition o
the 1ndesené§at aait, is 1t not proper for us to make the %ﬁﬁef
faiuy short? Now, iha% time do you want to put on 1'6‘? |

Mr. Olney. I should say the time for appeal, myself.
»Ei‘:‘. ’Beégé. Sevond thé motion, You put it in the form of :
a motion? ir '

Mr. Olney. I make that in the form of a motion.

_fhe Chairman. With the understanding, in any éve?ig, e
it ie %o be made with due ’djiligenae? It is not a.za. absolute |
right. - ;
| Mz. Olney. No.

My, ?:éggaz.: Baéhes may bar within that time. |
Mr. élaey.' fe&. | :

The Ohairman.  That ie my point.
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mw..wmmawu.ﬁ wwpw is wuma the time of the verdiot ou;wwﬁWt

ing or from the time of dlscovery?

Mre ‘Olney. The time to wWMw this motlon expires when the
man's right of appeal from the judgment expires,

The Chairman. = That makes the sult finel. -

Mr. 'Olney.  The judgment becomes final, ‘8o far as any

motion of this charascter ie conterned, at the time when he loses

w»u,wwmwa of appeal.’

Mr. Loftine That is satisfaotory. -

Mr. Clark. Do you want to use the words, "within time of
appeal®, or do you want to say "90 mwwuaﬂ

Mr. Olnéy. Refer it %o the time of appeal.

‘The Chairman, 90 days is wrong. Sometimes it i mwwﬂ.
and sometimes 89,

Mr. Dobie. The time for appeal coordinates it with the
old petitions for rehearing, which 1is an advantage, I think.

The Chajrman. Is there a motion before the Gommittee wqu

Mr. Olney. 1 made that motion.’

| (The question was put and the motion prevailed withe

out dissent,)

Mr, Olney. How, to bring up the other matter, and to bring

it to & head, w‘am«m in cage of a motion for new trial on ghe

ground of misgoonduct of the jury or on the ground of newly diss |

covered evidence, the moving @wwww be allowed ten days muwmuuﬁwm.

time called for him %o glve notice of intéention, or that he wa_
allowed ten days to prepare affidavits upon which he is going
to base wnu.&aawww“ and the other party be allowed tén days to

reply by & counter action,

The Chairmsn.  You are assuming that our original ten day|
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Goncur in, should we not then cay that this matter is to be
shown by affidavit when the ground of a man for & new trial is

m@ﬁmwwMﬂm,maﬁ‘wmwmwmwﬁm wwwmwmw,wu the redord? In these wmw_

L

fidavits -- confiue it to the two oases of newly discovered evi.

demve and the misconduct of the jury, while there may be mis~

conduct of the party, and 60 on <~
The Ohaimman. You are still further enlarging it beyond
the tnreé a@nwwwm |
.w&wm Donworth: o, not at all, I understand @wwwmmm voted
that the time for filing a motion for new trial should be 10 |
days after the verdict, and the only queation wma_wmmmwwmmwwu
if ¥ mwmwwmammm the present debate,; the time wwmmme mww mwwﬁmm
the affidavit in support of your motton. Isn't that so?
The Chalrman. In support of two kinde of motions, limited
to newly discovered evidenve and -« you do not give affidavits|
1f you are <just revi ewing the record, because 1t is all there.|
How; you have two kind® of ocases where it is not in the reeord.
M. Donworth. .w»¢_3w¢m more than two; that is mmwwwm upon.
8 Mr. Dodge. VYes; they are not the only two.
The Chairman. I am opposed to extending the time When you
have already allowed the aww three monthss
Mr. Donworth: M». mwanuawuwmm am not suggesting to extend
anything; rather than to shorten ww, I think, I aunuuuwwum we
are mwwm@m.wwmd a motion mau‘w new trial shall be wmade within

10 daye after the verdiet; regaxdlese of what the groundas are.

The Chairmew. What do you mean by a motion for a new
trial?
Mr. Donworshe In the ordinary sense; asking the judge to |

set aside the verdiot or ohange his ruling, if it was a court
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a motion under (b) which can not be based on wwmém“aﬁawwmw,ﬂwﬁ

w&a@a@»m

¥r. Lemann.  And m.www“ww_ww short of the other?

Mr. Dodge. Yes, and any wmwwmsummwﬁnmwmm aw.mww»w emﬁwwmu
of me‘wmmmnm wwuﬁwm_mw‘uﬁwwmwwaw‘ww w%w»dew«uhamww I mmwwwg
think the wwmwbﬁwmm mv»mwm have ten daye to file thome, I avwwa
, you gan save time right awwua by providing that the wwuwmmqwﬁm
mwwww‘mmmmaw«mﬁw wwmAmawwaum.ubwmmm the oourt for cause shewn
wwwaam‘mam exceeding waw daye thereafter, |

The Ohairman. Let me see. I think we are getting cone -
fugeds mwwwm I am.  But here is awm way 1 understand it.
mnmmw‘mwv we have provided that the time limit for making a
motion under (b) is ten wm«l and can not be extended. That wawawmw
all m‘mmmm whe ré you a re merely reviewing h,_mwwa has taken place.. :
It ocovers, in addition to that, the time 1limit of ten umwm,wwu.
.«wamw two cases which do not appear on the record, the motion
for newly disoovered evidemoe, and the misconduct of the uawwr.
Mrs Lemanns  The point is right there. |

The mwwwwanwm " Now, I have not finished. . mmmww our aﬂwawx.
all proviesion, we say that appliocatlions may be awmw‘em aawwnm”«
grounds, fraud; mistake, or what not, within awumm monthe, .Woa.w
why do we need to put a lot of stuff in about more time for wwm\
mwwwaw¢u in wW@mm casesy

mwwmw” Mr.Chaimman, you have denominated it the @maawa
www» but it is aoa thate

The Chairmans 1t is m@w.ﬁ

Mr. Olney. ©No, not by mww manner of means. It merely
gerves ﬁwm game u@nwow@,Wm the old bill of review, and it »w

quite diffexent in ite conception from a motion for new trial.
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It ham the result, if granted, am,uwaawum mwm«uanBWWw aside,
wawﬂmwwmmwwu m@.wwww a new trial may be necessary, but it is m%a
a motion for new trial,

The Ohairman. Make your motion and submit it. I am
afratid I am too badly sonfused to be anything more uwwa wu.aw..,.
struotionist. Let ue have the motion anmd I will submit 1%,
Judge Donworth, what was your motion? |

M. momtaauw._AH& is substantially the same as Judge Ol-
ney's, as I understand it, only it included some thing which I
think he did leave out.

‘ ,,mw., Olney. Aw did leave it out. Judge Donworth's motion
is better stated than I stated it, |

Mz, wgtmmg. In substance it abou t "waﬁam this -~ we have
already regquired the motion to be made in ten days -- add this
to (b}t | |
M§hen such motion is based upon grounds not already appear
»mm‘om record in the court --" and that, of course, would imply
the stenographic report of the proceedings as well as the formal
regord -- "the facts constituting sush grounds shall be uWauw
by affidevit, which affidavit shall be filed within the filing
time, to-wit =¥ .

Mr. Dodge. With the motion.

Mr. Olney. Mr. Dodge says affadavits to support should
be filed at the time the motion is filed, which would be 10 mwwL .‘
and you have to allow time for final ﬁw;w&f

Mr. Lemann. Would the Chairman's point be ww¢wummuww.
adding: ‘

"This 18 not .,ﬂmmm Hﬁmwm to apply to oaces «aw.waw would be

oovered by class (c)", because class (0) would have the aWMmaww




'ta the © anmon law on motion, I would let that speak fer'itséif,

may puzzle lawyers, and there may be & chance for misteke if

vhatever it may oover, whether 1t is to be grouped or lumped,
of giving you muoh more than ten days, _ |
Mr. Olneyy That is perfeotly proper. I have no objeos
tlon. | | |
Mrs Donworth: My view of that is thim, that we are pur-
posely 1e%§ingff§)’aga (¢) overlap on some grounds,  That is,

1 do not think we should pr@kiﬁiﬁ their overlapping. 1If a

motion for mew trial can be granted on any of the grounds known

and then {c) goes on, and rhaéevéi it covers (o) is good for.

Mr. Pepper. Mz, Ghaiiman, in order to faclilitate p:ﬁ@eééd
ings I‘a# going to withdraw, witﬁ your permisaieﬁs ri have’a‘
meeting of the Chapter of the @&ﬁkingten’ﬁatheéralrst 4: 00
o'cleock which I am bound to attend. ” |

The Chairman. Will you be baok this evening?

M. Peppex. Yes, I will be back. T partly go for that‘
reagon and partly that you w&y make more progress in my abw |
sence, (Laughter)

Mr. Donworth. T will not take up any éera time prseeﬁting"'
my views. If the Committee thinks those two should be mutusl.
ly exclusive, al;ﬁg}gh%, but I thought they should not.

Mr. Clark. 1 really think they ought to overlap because it

they do not. I do not see that it does any ham if they aa;anaﬂT
it avoide a,tragu |

Mr. lLemann. What ie going to overlap?

The Ohairman. The time for dein& it overlaps.

Mr. Lemann. 7That is what I had not quite understood.

¥r. Clark, .rhara«aréidiffazant results, Under (o) it ig
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& fins)l Jjudgment except that you get your relief in a shorter
way than by the bill of review. Under (b) it is not a final
judgment. | o
Mer. Donworth. If the ambulance ohaser has kept my'nitﬁégs
away and I do not know why my witnese did not turn up,rifjx find
out in ten days after the verdiot just why he kept away, I want
to make that a ground for & new trial and gr@?é'it By‘affiéavi$.~;
Mr. Lemann. I think that is a@veréé'hy'fa). Let usg s@éww
ga&% %ﬁé aaserhaﬁgeas and you ¢ome in afﬁer 20 days with thet
aliagati@n, and 1f I am an the other side I am getng to say to
yous 9?&& sheald,hawe some in within ten days,
You will sey, "Ho, I am under (¢)."
I:s&y, “No, you are under (b), and (b) is what oovers you
here. You sﬁ&ul& have oomé in within ten days.”
The Chaiyman. That is why you can not make them overlap. |
¥Mr. Lemann. That is what 3 am afraid of.
The Chaimman. 'ane gays ten days and the other says th#ge
monthe, |
Mr. Dobie. That was in (o). I éhoulé say that I agree
with Judge Donworth.. There i# no reason why he should not
immediately apply for a new trial, and if he wanted %o eome
under (o) for 85 days, and you could bring out that the party
had slept on it for 75 days, I am satisfied the court would turn
him down.
The Chairman. I understand (b) i® a motion for new ttial
even though judgment has been entered; (¢) is a motion to af-
feet judgment.
ﬁr¢ §anw@2%h. That is aorrect.

The Chairman. I think in essence they are the same thing,
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tea#u&e, in vacating the judgment, what do you do? You grant
a new ﬁz:@al 1f you vacate it, and 'I,‘dé nét think you oan make
a é&’s&imeiaﬁ between them just beéa.usg you ¢all one a motion
for & new trial and one & motion to vacate judgment.

333:'. ei:aey.r Ho, hé-etlaaaé 'wheta judgment bhas been givéxs,' 7
when ygﬂz vacate i.t tha reml% is that you pwabably have to sraaﬂ
a new 1;3'1&11. | A e

?hew@hai?man-f of 'e#z;r’se, they do not end the case by vmaﬁ*-
ing :Hs. - They grant a new trial. Do y@ understand the s:imf-» |
$1on pretty wellt |

Mg, Olark. Yes. e

'z;ke Chairman. That 18 all that 1§ ﬁeaessaryu |

Eﬁr,., Morgan. 1 suppose that ome of ‘the common law reasons
for gxanting & new trial was newly disgavezeé evideroe. ;2; m;;a»
posed that. We are golng to say you ¢an gz'an? a new trial for
anything that ie given at eemmaﬁ 193:«.,' How, I can not ;naké ,énti"
why Judge Donworth's point is not well taken, and that sumbey
two and nzznsber three have got to overlap if you are going ta éa
that -= (b) and (¢), I should say. How are you going to gn% |
away from that?

| Mr. Olney, To what extent does & bill of review lie on
grounds of newly discovered evidence? |

Mr. Dodge., I think it was the common way of raising thgﬁ;;;r
1t could be brought for an indeterminate time or éefiniﬁaiy
stated,

Mr. Dobie. It oould not be brought until the end of the
term of equity, because the petition for rehearing was the i;y»
you had to do thén and 1t requires a leaye of ¢ magt.»te ﬁle ;’,vtv;_:

Mr. Dodge., 1t was filed almost anytime after the motion
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ate sentences, one dealing with new trials in gary:aaaeéi wherd

oourt may receive testimony and amend 1ts findings and conolu-

davite within ten dayse

‘point there; May the moving party, who 18 to file his affi.

he should be given somé extra days.

1t  (b) is ohanged in form, The general ldea remains as

{(b) but it is=a§angeé'ia'severa1 wmys, not all of which z'mayf
; . o o ) WRIER L Y
reoall in detail. But/is changed so that there are two separ-

w

the governing rule is the common law provision of Section 391,
The other is the rehearing case where the governing rprinoiple

is the procedure heretofore in dourts of eégquity and where the

#iong, and then, further, the period is ten days gravié&ng”’
that in matters outeside the record supporting affidavits shall

be filed within ten days, but $&§ be answered by other affis |

- Mre zeﬁann,. Don't y@:‘ give '&hem"te;; —— é&yn:?
The Chairmen. Ten days afterwards to file the completing
affidavite, , o
Mr. Clark. The opposite side, yes. There is 33&% éﬁéhi

davits in ten daye, apply for and get an extension of timey 3
I was not sure whether that went in or not. |

Mr. Dodge. That was my motion that by leave of the eguxtﬁ,

Mx. Olark, All right, that goes in. §ext:ﬁc have fg}~
and, by the way, these three divisione¢ perhaps should agpéaz
in separate rules. (o) stands substantially as it is now
taking, I judge, probasbly the firet bracket, although I am not
quite sure it is grapéz to leave e§§&tha other two.,

Mz. ﬁonterﬁh. Strike out "misfortune® ;n.;ia@ 17,
Mr. Clark. s£riﬁs out "misfortune®.
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| erumerated things would 2lso be under (b) if they are left in

e time for appeal with newly disGovered eviderioe?

Mr. Lemann. Would you mind telling me which of the

(o)t o |
wr. Clark. Newly discovered evideride, 1f you leave it in,
T should ﬁhin&_ﬁaaﬁ olearly would bes

Mr. Lemann. Then that would yermit you to oome in within

Mr. Clark. Yes, 1f you nad not found 1t within & reasons|
able time befores B

Mr. Le@agnx There would be no more 10-day 1limitation on
ﬁaa for newly discovered eviéanae?

Mr. Olarks That is true. | |

Mr.. Lemanns ?@u'%aulé only have that 1f youbrooeeded
under (b)? |

The Chairman. Why put that in (b) at all? You are gos
ing to give them 90 days anyway. |

hmgi Clarks That was Judge Olney's idea to exolude iﬁs‘

1 am not reoommending ﬁﬁat it stay in: I want you to decide
that. |

Mr. Olney. All that I had there was this: I will atate|
it again. When it comes down to such a matter as newly éis;,r
oovered evidenoe, it may result in injustice; the man has not
found his evidenge; it may be entirely without any f&uit*éﬁ: ,
hie part, or any»iaek of diligence, but, nevertheleses, if iﬁ iﬁ*
bringing the litigation to a finale, the man should not have
the right for any considerable length of time to ¢laim a néﬁr
trial on the ground that he did not bave all the evidensé that
he might have put in. It edither goes in at the Ltime of the

trial or else he is trhough ex0ept :er”g,vSfy'sﬁeﬁt'périaa'faﬁf55
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disoovery thereafter. |

~ The Chairman. Hewly discovered evidenoe ocught to be
in one or the other; ome is 10 days and one is three months;
which do -yéu wgnﬁ'? | o '

| M. Olrey. I want that 10 daye, myself,

The Chairman, T understood your motion that way.

Mr. Morgan, - I certainly want'%he‘three?meﬁthi.

Mr. Dobie. 80 do I. |

Mr. Dodge. Tou can p:avent‘ehefaverlappiﬁg ﬁy'mék;ng‘it
‘all in (o). That gives the evidenoce aiéceVSQad after the
trial the lapse of time for moving for a new trial.

Me. Donworth. That is pretty gosd. o

M. Olney. We might do that. ."

Hr. Donworth. Then there is no overlapping.

Mr. Morgan. How about mistake ar’znadveytegoe~é: exous.
able neglect that did not appear in the reeaga? .ceulé you né§7 
mew ¢ for a new trial on that ground under ocommon law? -

 Mr. Dodge: Gertain limited cases. They are not :sagghiﬁéf
‘ed under common law. : ) | o

Mr. Lemann, If you t&k@fﬂrﬁ Dodge's motion youlsve three
monthe to diseover your mew evidence, -

dir. Beége% 1t yéu éiseqve? it in ten days you could nétiﬁﬁ;
ina}.é 1t.
The Chairman. That is & matter of diligenoe,
| r. Dodge. It prevents any implioation that you are exe
cluding 1t on the gréﬁﬁds under (b)s

The Chaixman. Do I understand that a motion to vacate a

judgment under sestion (c¢) for excusable neglect oan be made

within three monthe? Are you going to leave that in theze?
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Mr. Olney. That is the provision in these code weotions,
‘never B R ‘

and, ae I ssy, I have/known any abuse of it. -
Mo Clark. Let me ask thie?t Would you be Vetter eatis»

fied if (o) was gaae-geﬁszaivﬁge; that 1s, make 1# on the gréugag%f

Mr. Olney. I have an impression, I ‘do not know where I
got 1%, or how I got it, that these bills of review were used
s a means of delay. I don't énéw; | |

The Chairmsn. We took some aotion heve and the Regértﬁf‘
wag trying té state what that motion was. Now, afe we geiﬁg
baék avér it and argue the details ef’itra? are we tTying to |
ge%'%é'%he point where we know shaﬁ waa done? That i8 the
point.

Mr. Morgan. I think the Reporteris statement s & demons |

stration that most of us did not know what was done; As I
gaggeggeg, 1 was one that d4id not know what was dones | o
The Ohsimman, That proves what I said, that he would |
have to study the vecord in order to take 1t I know I ééﬁiéfj U
not. | | |

Mr. Lemanns - The trouble with studying the f@ﬁété'iéﬁfééiv{

him -~ 1§ it 18 to be left to him to decide what 18 to be don
that would be a way to go aﬁagﬁ'it; but if you really want the
judgment of those here, I’éﬁ:net-ﬁhink*?aﬁ should leave it to
the reporter to go over the record about it, beﬁﬁﬁﬁgif 5°‘§Q*°ll
think‘I’get it , : |
Mr. Clark. I think you are wight, but I é@‘na§ %§1n§i¥]7

stated anytiing exroméouely yet, and the other point ie the
thing that is not settled yets It is what you want in lines

16 %o 31.
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The Chairman. = Let us pin 1;6 -éem» -to that now. N
 Mr. Olney.  The suggestion we have been making is prac- .
tically to follow this provision of the code.  Mr, r&&gﬁn‘;t
suggestion is that a¢ a subsiitute. for it we use the general
exprossion: "A motion may e made on the gmaad‘s‘ th&ﬁ vqag}d be
entertained by wéy of a bill of review according to the old
equity procedure.® | - .
Mr. Morgan. Don't put that on me. That ie Mr. Clark. 3:‘:
would not suggest that. |
Mr. Olney. I thought you suggested i¢.

Mr. Morgan. I do not like the bill of review any better
than you éés , | ‘ 7
The Chalrmen.  ‘fwenty-two States of ﬁh@ Union haé né#érb |
heard of the bill of review unless ﬁxaj were very well eéu&atéé

lawyers,

of the code provieions with which the lawyers are genemlly
familiay,
Mr. Debie. Don't put that in, Judge, because that would

give & lot of trouble.

sﬂepertsx frame (o)} as he thinke best, 80 far as these changes
!
'between acoident, surprise, inadvertemwse, and @so forth, that he
inelude among others, neWwly discovered evidense, and inolude the

substance of everything that is now in (o), adding to 1% with

known to the moving pdrty within the time for filing the motion
for new tyial must be taken by metion or shall be barred, #

Mr. Lemann. *¥nown* or *should have besn known*?

Mp. Olney. My notion is that we should follow the language

Mr. Donworth. My suggestion would be this, that we let the

the proper words: #provided further, that any of such grounde




:mw.‘.,wmmaﬁuw. mwgﬂwﬁwmmmﬁo»*»uuwmwmo«umg‘u@
forth, that you are going to relieve him from. What do you
think of that, Mr. Dodge?
Mr. Dodge. . Do wm“mv»mw that is right?
The Chairman. It is a m@m_wmw? ‘ - -
‘Mr. Olney. That last is oovered by the faot that he must
move with diligence in any caee, |
Mr. Donworth. Thie would set a definite date on the dili-
gence. | .
_,mu.,. Lemann, This permite him to be negligent for 90 mwwu
The Chairman. No, the effeet is «w%m“ wa‘aﬁ.«ﬁ awww the
ground of relief is, if he knows about it, he has got to make
it in ten days, but he may mske it afterwards in gertain .mﬂwww
if he digoovers it alfter the ten days. |
Mr. Olney. That ie all right. .
Mr. Domwerth. 1Is thet all right, Mr. Reporter?
Mr. Glark. Yes, that is quite all right. fow I have
something that I suggest you donsider doing.
The Chairman. That is agreed to. ¥hat 18 your proposi~
tion?
Mr. Clark. How about this, under (¢): #Such aotion shall
not affect the finality of the judgment,order or other preceed.
ing for the purposes of appesl®, and, if you want, you can put .
in: ‘Ynor shall _Z prealude an indep endent aotion to wamag“ the
judgment under the general powers of equity", or something of
that sort. Do you want either of these things?
Mr. ‘nwﬁgw. Yes otherwise, with your desire to protect
the mwﬁmmm fellow, you ﬂwmw.u really take mug,wm.a something he

has now got. You might out him domn if you do not add the last
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thing because 1 béliete yeu5eeuld'e§me in &iﬁerjmere_thgn‘sén
days under the_ea;stihg law.. It ygu d§.ne§;aad M#,yelgrhﬂpj
last suggestion, in your desire to protect T think you are tak-
ing something away.. | o

The Chaimman. Let us leave it to the Style Committee to
say whether that ought to be in the note er.in the rule 1iteelf.
It deals with substantive matters and I think it is better to
put it in & note and say we are not intending to take away ﬁae
inéeﬁénéane suit, and so on.. |
Mr.. Dabie. @ome people do not read notes. They read th§.77f
rule and then stop. | |
The cﬁgitmsn., Let ﬁs leave that te the Stvle Committee,..
Mr. Olark. 1 had two suggeebtions; one was as to the |
finslity propesition. . | ; |
ﬁr.;ganweﬁth.L-I.meve the ﬁep@:ﬁsr include the elause ﬁﬁ&ﬁ
the finality of the-ju&émsnt bhall not be affested by -~
The ehaize#m.; Proveeding under (o)?

Mr. Donworth. Yes.

The Chairman. For fixing the time of appeal?

Mr. Leftin.. Second the motion,. S
7 The Ohairman. I move as a sﬁbatitu&é that that be put i§€'; é
the note, because we are trying to fix the time £a§~a§§gal.f:ix
Mr. Donworths I accept the amendment,. | :
The Chairman. Is that the sense of the meeting? If tké?é ff
ie no objeotion, it i8 so ordered. i
Mr. ﬁéage,, I question whether thd&t other aaggestigg;wggi
needod, beaause we simply provide here that the court mﬁy»géaﬁt},ff |
pelief and it can gr&atit:an that faan_eff%:o@aééing.g o

Mr. Olney.. If we ave through with (b) and (o), I would = |




R wy |

like to go back to (a). We got onto them without oonsidering

(2) and I have some suggestions theve.

The Chairman. Let us go back to (a).  Are you ready %o
go back to (a), Mr. Dodge? o
‘Mr. Dodges Oh, yes.

Mr. Olney. I doubt the wisdom of confining the power of
the court given by (a) to correst merely instances of olerical _
mistakes. I am inolined to thing that the court should have
the right to aﬁﬂmﬁ any mistake on the record or anything in

the record that doss not oorrespond to what aotually took mwwaf

and, furthermore, there comes in the question of whether in a

case of that oharacter the correction should not be made and

we should not specify that it be made nunc pro tuno.
Mr. Morgane. Mr. Glark suggested phrasing 1% an allow w
correction that ocgurs from any oversight or omigsion, mw&&

that be broad enough to meet this?

Mr. Olney. Oversight oromtssion?

Wr. dorgane TYem. ‘
Mr. Olney. I do mot want the Oourt putting in the record |

and 0laiming something that did not ocour and olaiming 1t wae |

an oversight. This is a correetion of the record.
Mr. Morgan. Oh, yes, that is true.

Mr. Dobie. You want 1t to go beyond mere olerical mis- 5

takes?
Mr. Olney. I doubt the advisability of limiting it w@

= merely clerical mistakes.

Mr. Dodge. This is the old equity rule, substantially

ﬂ@,mwmﬂh,

mw.w Glark. We had this in our Rule 100 before -~ “shal ‘
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