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MONDAY MORNING SESSION
Februsry 2, 1948

Tha meeting of the Advisory Committes on Rules

-

for Civil Proosdure to consider the Propoged Rule to Govern
Condemnation Cagses 1n the District Courts of the Unlted States

convened in Room 147-B, Supreme Court of the United States

Standard Building
Cleveland

Building, Wseshington, D. C., at ten-ten o'eclock, Mr. Willlem

D. Mltehell, Chalrmen of the Committee, presiding.

105 W, Adams Street
Chicago

The following membsrs of the Committes were present:
william D. Mitchell, Chairman ’

Charles ¥. Clark
Armistead M, Doble
Robert G. Dodge

Sam M. Driver

Hente M. Lemann
Janmes ¥W. Moors
Edmund M., Morgan
John Carlisle Pryor
Edson R, Sunderland

Also present:

The MASTER REPORTING COMPANY, .Inc.
Law Stenography » Conventions e General Reporting

Lelend L. Tolman, Btaff
CHAIRMAN MITCHELL: The meating ~111 come to ordewr,

My thought is that the real polnt about thils thing

National Press Building
Washington

le having the question of the tribunal for the nward of comnenw

g sation and the question of what havnens in cases of condemnation
é% under a state statute settled firét. If we can settle those
iz questions, the rest of 1% 15‘3ust a matter of éeta11, and 1t

~ w11l 811 f1t in together. |

L . :
I as¥ed the TVA and the Department of Justice peonle
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to be here at two o'elock. I thought we would 1llke to discuss
this thing ourselﬁes this morning and, 1if the éommittee hasﬂ't
any objectlions, suppose we tackle this question of tribunal
and try to get this out of the way and then we wi&l start rule
by rule and do tha pabtehing that is necegsary.

Are thers any other suggestions?

i see thers is a letter from the TVA that Ur.
MeCsarthy, thelr Assistant General Counsel, who was heré this
morning, addressed to me on October 28th, which I néver saw.
T eannot find 1t anywhere ln my files nor 1s it mimeographed
co far ss T know. I had put thls thing un to them a month or
80 before that. |

There sre a great many provisions in the'Federal
atatutes that ecall for a snecially constituted three-judge
court, such as in labor cases and in other types of cases.

T asked: Iz 1t competent by a rule of procedure to abollish the

three-judge district court and vrovide that the case might be

tried by.one?

| 1 ralsed the question that it was not only a matter ;
of congresslional policy‘establisneé when they did that, cértain%
ly as regerds labor cases, but it is #180 a questlon of Juris-
diction. I questioned whether 1% could be touched by a rule.
Certalnly we wouldn't ramble around in the rules abolishing
the three-judge court in labor injunction cases. We would

get promptly spanked by the Court itself probably.
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Ha showad me 2 cony of %hia lattar this mafniag,
witlen, ag 1 gay, he teld me nad been writien to mé in snawvey to
ny rutting them on the svob asbout 1t, They reasch~d the con-
clusion that this wag o mather of Jurisdietlon and that they
beliaved thet it cculdn't be allsred by rule.

If you remember, the letters that we recelved from
the )ndges who szat in TVA cases all overwvhelmingly coneurved
in the opinion that the three-judge provision of the TVA
*égﬁa@tisﬂ was bad. There was trouble in g@ttiﬁg the three
Judges together, snd tnat sort of thiﬂg.‘

TVA wanted sverything else to stand. (their ama#igsion
aystem as dlstingulshed from the jury), but they were 2117 1ng |
to abollish the thres-judge court.

In the artiele of Yalter Armstrong viublished in the

Fadersl Rules Servige he quotes a lot of these TVA Judges who
are opnoged to the TVA gyaten. Tﬁ@ point they make apgaingt it
18 the three-judpge systen. W¥Walter 1s not acauraté in saying
theyvgﬁg apalingt the TVA gyatem. Moat of them are apgalnet the
thressjudge system,

I raqeiv@ﬁ a letier Trom every judge who sat in TVA
eases, The conssnsus of ovinlon among them was that tmgrﬁhr%aa
juéga courts were not vary good, but they do helleve in ﬁﬁ%l
commiaslion system not only for the TVA but Ffor all condemna-
tion eases,

JUDGE DOBLE: ¥e hove had s numbay of eases hafore
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our Jourt from western Worth Carolina. I think the TVA syatem

hag worked very well., I think the begt thing tc-ée lag leave

1t alone but abollian the regulremsnt for the three Judges.
CHATRMAN MITCOHELL: 1 am in 2 frame of mind whevre I

think I would bhe willing to join in a rgﬁcrt thet the three-

juﬂge gystem ought é@ be sbollished, bhut 1% ought to be done

by Congress. I am sfrald to try it Ey a rule, There are go

many imelleabions thet would follow 1f we tampered with the

“threc-judge clause.

JUDGE DOBIE: There nre = géaé number of those
enses that é&me before ug with questions of whathsy this land
nad any value for hyéraglgetfie ﬁuf@oses before the Goveranmani
etenmed in, 1 must confess that on a lot of the gquastlons
involved those commlissioners, if they anpoint good men, and
they usually do, can grannls better with 1t than the ordinary
run-of -the-mill jJury. )

JUDGE CLARE: The Juéigigl Gouncil has bheen working
on sbolishing the three-judge system as a whole. They had
quite sxtensive committee venorts and, as a mstter of faot,
mo-t Jjudges would agree. Wouldn't you agree thet 1% 1s Juat
somnthing we should not do anything on now? It wnulén‘t do
any good now? |

JUDGE DOBIE: I am on thst committee and we are
anzloug to abolish the thrse~judge aystem Iin connsetion with

tha review of orders of the ICC. About four-rifths of them
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are motor cases. The Commigsion grants certificates of econ-
venience and necessity and the rivals try to fight 1t out.
There 1s no questlon of law involved; 1t is Just a question of
faclilities &nd what 1s begt for the community. WYWe cannot

touch the orders of the Commlssion. I sat in ten of those
cases and I don't thin& in one of them 414 we reverse. We want
them to go to the Cirecult Goﬁrt of Apneals. You must remamber
that we have only three judges iﬁ the whole elrecuit and thaf'
fiés thinpg un.

JUDGE CLARK} We had 2 long trial in New York on
the Sherman Antitrust ﬁct which'required three Judges. Judge
Hand »nresided. It took them qulis s while to work 1t out.
Thet is on 1ts way to the Supreme Court.

CHAIRMAN MITCHELL: Whet was the title of the case?

JUDGE CLARK: It was United States v. Paramount

Plotures, I think, with s lot of comvanies involved in 1it.
1t just disrupts our bugsiness tremendously. We had to have
three judges listening to long testimony. In the ICC cases

they nut in the record before them.

JUDGE DOBIE: I hesrd evidence 1n one case. That
was a question of estoprel. The problem was that the motor
bus peonle had waited too long and had not done anything, while
these peonle had obtained their buses and had spent a lot of’
money. |

JUDGE CLARK: Then there was another case over which
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Judge Gue Hand nresided which required three judges, the
Peorlia Rallrosd reorganizstion.

MR. DODGE: If they reduce the three-judge court
to & single—judge court, what do they make the function of the
single judge? He certainly isn't going to try the case de novo,
is he? :

JUDGE CLABX: JudgesDoble would know more sbout 1t.

Is & review such as ié made in the ICC cases comparable to that

\”:made wlth respect to other sgenclies 1like the Federal Trade

Commission whieh go direetly from the ag ney to the Gircuit
Court of Amneals? |
MR. DODGE: Why not meke. it 1ike s master's report?
JUDGE CLARK: :You don't need to do it that way.
Yau can nroceeé on the basis of the reeord that they nut b@fore
you. _ )
MR. LEMANN: Qow does the Labor Board go?
JUDGE CLARK: VThat goes to the CCA., Cases from
the Labor Board, the Tax Court, the Federal Trade Commission, .
the Civll Aeronautics Board, the Federal Power Commission an&

all those go directly to the GGA
MR, LEMANN: That 1s quite snalogous to thls very

problemn.

JUDGE CLARK: I might add that the case involving
the sn@rman Antitrust Act was part of an exneditad preceﬁure.

Why shnuldn't 1% go like any other trial in the
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Distriet Court?

MR, LEMANN:  Are sults for treble damages tried by
a Jupy ﬁgry often? I was surprlsed to hoar you say it was
triad by three Judges. Caffey sat in the Aluminum case for
years alone. Then 1% wae &%ﬂé&léé'ﬁﬂ tha QSA from him,

JUDGE CLARK: It was appealed to the Supreme Court.

MR, LEMANN: They i?amgf@rr@é 1t bgsause they eould
not st & quorum. |
S The Sherman Antltrust Act enses have nothing to do
with us here. Are they heard by three guégés?-

.JE§§E'§Q§IE: Some ara heanrd by t%regajuﬁgg courte.
The dlssolution cases are hesrd by the thres-judge courts,

JUDGE CLARY. : That wag an exnediting court, hecsuse
the epeesl want dlrectly to the Buprems Court. The case evér
whieh Judwe Gus Hand presided, that I mentioned hefore, goas
dlreotly to the Surreme C@uét. /

The raaéan I brought 1t up was that, 17 the throee
Judge court was abollshed hers, 1% would Tit in with a wider
movanant that thes thres-judge court, ﬁﬁﬂ%@?%fruéﬁf&lﬂ@8$ 1t haed
ag an exoedliing mstter, has outlived 1t now. |

ME. LEMANN: It hasn't & usefulness as an axpaditing
mabtter in condemnstlon csses because you 2%111 po to the GOA
and they start out, in effact, &1? sﬁwr agalin,

JUDGE DOBIE: Undar the TVA Aot, when & case comes

to the Cirecult Court of Anneals from the thrse-judge court, we

et
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go into the whole thing de novo.
MR. LEMANN: Thet is what the statute provides.

| CHATRMAN WITCHELL: VWhat power has the Supreme Court
in this ensbling act to pass a rule governing Dlstricet Courts
of the United States to subscribe that hereafter the CCA can-
not hear them de ncvo-but must declde the case on the record
below. We would then have a rule that hits the powers of the
Gircuit Court of Appeals. We hit thset sldewise in a way, be-
ééﬁse in preseribing rulesg for the Distriet Court we have sald
the Distriet Court shall not set aside the findings that have
been made uniesé they are clearly erroneous, and of course that
ig carried up to the CCA. But, when)we come to pass & rule
in which we agsume to say that the CGCA shall do thié and not
do that, wé are going beyond anything we have ever done before.
We haven't nurported to pass a rule that directed to regulate
the practice 1n the CCA. We have sldestenped that.

I remember years ago the Revnorter dug up some statutes
which seemed %o give some kind of an authorlity to the Court to
regulate the vractice in the CCA, previéing 1t d1dn't set aside
a statute; but I dgn‘t think we ought to nass anyxrule, or ﬁry
to prescribe a rule, that sets asiée an act of Goagress‘that
says the CCA can hear the case de novo. 1 doubt 1f the Supreme
Court would svnrove 1t. |

MR. PRYOR: Do I understand the quéstien to be, Mr.

Mitchell, whether or not the Supreme Court under this enabling
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lerislstion ren change the Jjurlsdiction from whars Congraas
hes vlaeed 1%, whether they ecan do 1% by rule?

CHATRHMAN MITCHELL: That 1s the polnt and the queg-
tion 1g whethsr this business of prequlring o thrasa-judge dlatriet
court in the TVA condemnstlon casges 1s na?»a gu=gblion of juris-
“iletlon,

The TVA, in rasnonse to my putting them on thz grot

shoub 1t, came back with an opinlon in which they say that 1%

i%.g‘ﬁuestien of jurisdletion. My instinet 1s to put in our

rarort the objectlions thet are so gensral to thls Thres-judpe

‘huginess in the TVA situation and gay that, as a matter of

esution,we have not dealt with that, but we recommend thet an
sot of Congrasss be nasszed that at least knoeks §ut the threg-
judge raogquirement in any condemnstion ecase, and let Congress
have a whaek at 1t., If you yeach that conalusion, of couwge
you have dsalt withthe only serious objeetion to the TVA systenm
thet hag bean raié@é by tn@'?va lawyars and the TVA jJudges
and you wlll have gone far snough. |
PROFESSOR MORGAMN: . If 1%t works well there, why
wouldn't 1t work well with one judge evepywhare? '
CHATRMAN KITCHELL: Thers ls one ludpe everywhers,
PROPESSOR MORGAN: I know, but surpese we recommend
thet for the TVA, raduce the trisl ftribunal %o one Judge, why
zshouldn't that same progess bé used again in condemnatlon

cagas to avold &1l this waste of jury trials?
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CHATRMAN MITCHELL: Of sourse, I have had a great

deal of trouble in reaching my own conclusion s to what the

rignt gystem 1s, because I have had so 1ittle exnerience in
condemnation cases. I never had trouble in reaching & conclu-
slon about cases I have fought fthrough the courts. But thet
is the thing I am relying on, other people's judgments asbout 1it,
anté the consensus of onlnion seems to be, the overwhelming wgight
of oplnlon, that a2 commission instead of =& jJjury ies a better
sfétem.

The TVA wants 1t and I think they have convinced
me that a eommigsien gystem, with avveal to a judge 1instead of
a jury, 1s the thing in those alasses‘of condemnation cases
where great areas of simllser classes of vroperty are beling con-
demned.

They stress the need for uniformity. If you have
Juries in those cases, the Coulee Dam cases, you get one owner
getting twice as much as another, If yod have a commission
that takes in the whole area, there ls some uniformity about
1t. 1If he once reaches a dsclsion as to what the fellow 1s
entitled to for that plot of land, all the owners are apt to
accent 1t and feel that 1t is not worth litigating.

That three-judge nrovision in the TVA Act was intended
to fortify that view, because, 1f you got three judpges from an
area confirming a general standard, 1t was pretty hard to

upset 1t.
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I think myself if what was involved was only a single
city bléck to be used for a post office bullding, I wouldn't
oblect to the jury system; but it is impossible for us by rule
to try to divide condemnation cases into classes, one clasgs
where there are blg sreas and another class where there is one
plece of pronsrty, and say commission in aﬁe case and jury in
the other.

Seth Richardson was my assistant attorney geﬂerai
iﬁaﬁhe Landg Division and you have seen his letter. He got
rut of the serviee in 1933 when ths TVA Act was.passed and he
wag very close to Norris and Borah and those fellows, a group
of pr@greésive Republicans, vho were in favor of these big
government irrigation and water nower nrojescts. They-went to
him and he drew the TVA Aet and incornorsted that provision.

Seth worked under me for four yesars in tﬁe Lands
Divigion and he had charge of all the condemnations that the
Government had for one thing or another--not any blg projects
but individual tracts that they condemned.

Acoording to his point of view, those four years
resulted in many bitter experiences with the jury system, and
I ean remember that he used to come into my office time and A
again and yell his head off becsuse some jury had gotten togeth-
ar with some wltnesses and soaked the Government three or four
t imes more than the land was worth. He éidn‘tllike it. So

he cut out the jury and made it a commisgsion in the TVA Aect
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-which he drew st Norrls' request. Then he wanted to get a

uniform sveluation for dbig aress and he therefore vut in the
thres judges instesd of ons.

The TVA erowd ara‘quite «111ing to abolisn the
threﬁ~jgdgs dlatrlet court, if we geot out a gystem that oro=
serves the commission system for them, %ith apneal to a one-
Judge dlstriet court instaad of a three, They would be rulte

gatiafied with that arrangement, They would weloome & DYoo~

 ‘ag§u?g1 mile establishing the system whiloh they are living

under now snd under which they have 1ittle or ne trouble,

That simplifies the nrocedure in other regpsets and
makes 1t general throughout the United Btabes, and they 1llke
1%, |

Now thgy-aoma baek with an opinion stabing that it
is & Jurisdletlonal provislon whleh calls for the thres<ludge
court and they dontt think & vroeedursl ruls ecan chanpe 1%,

PROPESSOR MORGAN: Are there cases where a siﬁgie
judge had trled a case that ought to be tried by thres judges
where 1t was held that the single Jjudge did not have Jurig-
Aletion?

CHAIRMAN MITCHELL: There are ln the other three-
Judpe cases slthough not in the TVA cases bacause they nsver
have tried any before & single juégg‘

PROFESSOR MORGAN: T mean in thege other coses.

CHATRMAN MITCOHELL: Oh, yes.
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PROFPESSOR MORGAN: Do they »nut it on the basgls of
Jurisdiction or ilrregularity?

CHATRMAN MITCHELL: They do it on the basis of
jurisdiction and 1% works botn ways. If a three-judge sits
in a case where there‘isn’t any jurisdiepion for a three-judge
court, they vacate the judgment. I had one exnsrience of that

kind myself 1ﬁvolving/the regulations on Scoteh whiskey,

whether the custo& authorities were right in barring imported

Scoteh whiskey with a labsl on it of 100 per cent Secotch

wintlskey, whlch you have seen so often, where it 1s a blend,as |
most Scotoh whlékey i1s, of nure graln alcgohol and Scoteh whiskey.
The British, you know, call al@nhol‘whiékey,,sé when a Seotoh :
dlatlliler distills Scoteh whiskey in Scotland and has some
barley malt and mixes it wlth pure graln alcohol in = néﬁented
2t111, they are both Scoteh whiskey and thellabel reads 100
par cent Scotch‘whlskey.' The custom authorities nass i%t, al-
though our statﬁtes sey that the regulation about blends
sannlies Lo both domestic and imported whiskey. If you nut
pure grain slcohol into 1t, you have to astate the neutral
snirits, as they call 1t. You will notlece that all Amerlcan
whlgkles that are not straight wﬁiskey (1f they have aléohol
poured inte them, 1f they are blended, as it ls called) have
to have a 65 ner cent grain neutral aniritg label on the bottle.
The people in the lower Digstriet Court who had the

case tried to ralse a constitutional question about this.
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Thore wasn't any true constitutional qu@atien involved in the
case, However, they asked for » three-judge court to hear 1t
below. The setion was Tor enloining a Federal agency and they
clolmed 1% had to have a three-judge court bsesuse there was

& aamgtitutieagllgu@sﬁipa involved, The three-judge court
thought there wgé @nmﬁgﬁ«ef an argument sbout the constitutlonal
qeation ﬁ% make s plaugible‘auestien and thay took 3ur1%ﬂisﬁien.

It went to the Supreme Conrt and they ascked me ée
avgue 1%. 1 sald the constitutlonal questlon was so Flimsy
that I 417n't think the Suprems Court waes going to gay there was
a substantial eonstitutional questlon involved., 1 saitd that
I would Ao the best I eould for them, |

Yo got inte the Buprems Court and the guestion of
conztitutionality come un, I hedn't argued the constitutlonal
quegtion in my brief., I stabed to the Court thet I thousht
they were wrong aboul the ccnﬁtitatiﬂnalzgugstieﬁ, but 1 =ald
the thrse-judge lowar caurz'%hougbt thet 1t was at least sube
stantisl encugh to glve them Jurisdiction as s three-judpe
court and 1t wasn't for me to say that 1t was limay anﬂigvgryw
thing elze., ¥e got into qulie an argument about 1it.

The solleitor genersl sgainst me in the case vleaded
with the Géﬁrﬁ to take jurisdlcticn and that they should not
throw ug out on ths ground of the absence of a constlitutionsl
quastion, I wses frank in =xpressing my eﬂigiaﬁ on 1t.

Juztice MeHReynolde looked at me after o whlle and
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seid, #Now, Mr. Mitehell, if there isn't any substantial Federsl
constitutional question in this cage, what shall we do with
this thing?"

1 sald, "Hr. Justice, if that 1s the view, you
ghould vaecate the Judgment below and remsnd the ecsase witﬁ
ingtructlons to have 1t heard before a one-judge dlstrict
court with anpeal to the SCA;ﬂ

I sat ﬁpwn. There wasn't any use talking any more.

That was what they di14. They treated it as a Jurls-
dletlional question. They treated thils three-judge court as
a2 jurisdictional matter and sald the district court had no
Jurisdlietion to have a three-judge court and no Jjurisdiction
to anneal to the Sunreme Court.

I can't get qulte away from the theﬁght in my own
mind that establishing a three-judge court to hear a varticular
type of case 1s a jurisdietional vproblem and that we cannot
monkey with 1it. |

PUOFESSOR MORGAN: The only case I ran into they
dodged that noint as to whether it was a Jurigdictional ques-
tion or not.

CHATRMAN MITCHELL: How 14 that come up?

PROFESSOR MORGAN: Where they claimed they should
have a three-judge court instead of a one-~judge court, that 1t
would laek Jurlsdietion, and the eourt worked 1t asround that

1t was » case for a one-judge court anyhow.
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CHATRMAN MITCHELL:; I think they have held two judges
won't do even 1T they both agree, ’

PROFESSOR MORGAN: I hadn't looked the thing up.

JUDGE DOBIE: There are aqulte a number of guestlons,
and Hoore will bear me out, which have been brought to the

Supreme Court az to what one jJjudge can do, I presided over a

three~judge court in the Pere Marguette case., Vhen they‘wantsd

a sbtay one Judge could not granﬁ'that. The whole court had to

act on it, and at least two Judges had to concur in 1t.

I have sent for my book. I know there are a number
of casges that have gone into that problem, The statute is not
clear as to what one judge can do and what the whole court
can do, They treat it as a gﬁestion of Jurisdietion. In the
case of the granting of a stay they thraw it out for lack of
Jurisdiection.

CHAIRMAN MITCHELL: Ought we not reach the concluslon
that %h%rsafe course for us is to assume that 1t 1s a Jjurisdic-
tlonal questlon and, as far as the three-judge feature of the
GQRﬂ%mﬂaﬁiOﬁs by IVA are concerned, state that wé won't bamper
with 1t and that the @revailing opinion of the Jjudges who tried
the TVA cases is in favor of one judge.

JUDGE DOBIE: Some of them are very long caées. We
had one case where the Judges sat for six weeks and tThat ls

pretty hard In a smaller community where you 4o not have very '

. many Judges., If you take three district judges out of commlssion
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for =iz weeks, 1%t il¢ oulte a hardship., And they don't want
to 81t on %ﬁﬁﬁ panerally elther, It 1g haprd to get them o
8it,

OHATRFAN MITOHELL: The VA arowd whe have sxrerlencs
giﬁ@ that work fael that, 1f it is cut from a thres-judge courd
to o one=judge court, 1% won'y ?abs$w§ti§*3”injure thely operse
tions, If they fesl that way and the judpes are zll g%%iﬁ%?
it and 4% 18 the maln cnune of delay in the IVA systenm, why
ﬁhealﬁﬁ‘ﬁ W %eaamhang that Congress do that and drop 1% as
Tar as o rule ip concerned on the grﬁuﬁé that it ig probably
a Jurisdiotional mabtter and we don't think i$ in- egfg to try
1t by rule?

JUDGE DOBIE; %g had o great deal of experience with
ean&agﬁaziaé spaes in tﬁi% war, becange the %@@éwnmsﬁa put a
grest nany ol these eamps in Virginla snd Morth Carclina on
aocount of ellimate, ¥e had a great nurber of sondemnation
cases as o vesult, A pgreat number dld not go wp on avpeal, but
85111 we had quite a few. |

When we dleposed of them, we found 1t made - preat
deal of éiffar%nee who %ns-Juége wag, Judge Chestnul in
ﬁazﬁi@aﬁg égsnaae& of them very efficlently. 3@&@ of @ﬁs
younger juﬁgea in ?ﬁ@ lowsr part of th% Girﬁuit; bacause %héy
dld not have Chestnut's experlence, haﬁ quite a time,

ﬂﬁAIﬁﬁﬁﬁ HITOHELLy Eﬁ better éﬁ% paga any regsclubtion

riyht now bheoause we hove to henr the TVA paople sb a%@ ofolea:
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and in deference to the faet that we haven't heard from thenm
on that point, let's lay i1t over until two.
However, now we have the question of whether we
should try to impose a Jjury instead of a commissioner,
 JUDGE DOBIE: 1If you keep the commissioner, how would
you express the function of the single ﬁistrict Judge? Certalin-
1y notb in'ﬁhe game manner as prescribed by statute now for the
three juéges.
© OHAIRHAN MITCHELL: If we did that, it would be done
b5‘saying~nothing about 1t with respect to the specific TVA
siﬁuaﬁiéﬂ" We would say that wherever Congress has sstablished
and provided a tribungl to hesr condemnation cases, that sort
of tribunai should be used, That leaves the TVA with a commisge
slon to start with and then, 1f Congress wants to cut down the
court from the three-judge court to the one~judge court, they
can do it.
| That would p?&serve the system iln the District of
Columbla where théy have a five-man Jury. It isg really a
commigsion although they eall 1t a Jury. That jury fixes the
award, with appeal to a judge. They are really commissioners.
They can look at the property and do things that a commission
can do and resort to their own knowledge about land valuess.
That would leave sverything as it 1s as far as the
Federal «tatutes are concerned,
JUDGE DOBIE: I undsrs%and in the District of Columbig

a great many of them are really local situations, They do not
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Pistrict of Columbla,

CHAINYAN HITCHELL: That 1le richd,. It would prenevve
the Blotrict of Golumbls system, both for condemnatlion by the
Federal Government dirsetly and also municipal condemnatlions,

The next question you have to desclide ls whether opr

not, where Congress hasn't vaessed a stabube and has not

fa m\7

(S e
seribed the tribunal, our rules should say that in such enses
%h% tribunal shall be that established hy the ﬁéﬁgﬁi%%ﬁi%ﬁﬁl
1;@% ol the state, which is the vresent aysten, Or sghall we
state the rule %o be, where Congress hug not presoribed the
tribunal, that in all cases thore be a commiaglon or jury, a

comalasion with appesl to = Jury or a commission with an

to o judge, or a Jury triasl at the beginning,

Yhere ls where the Department of Justice steps in and
saye they want Jury trlals all the time. All these Federal
Judges Irom whom 1 heard in the TVA carses, a grest majority of
thei, went out of thelr way fo ansver guestlons that I did not
aek with reference tor YWhare Congress had not preseribsad the
aystam, deo ggu prefer a Jury or commission? ih%g volunteered
by o great nargin that they felt the commiselon syesten was
betier than the Jury system, They dildn't 1like Jurles,

Judge Learned Uand ocagme in Just a fev daye ago with

an opinion in which he states he dossn't 1ike commlacions and

wante Jurlies,
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Take a case like these grest operatlonz of the Paders
sl Government which 1% 18 now s@ﬁémetiﬁg/im condenning graoad
sreas for wabter power and irrigation and ons thing or another,
In some of thosge cases Congress has nobt prescrlbed s systenm.
That is a conformdliy provositlion that wa&%ﬂ faraa the Federal
Government to bave every single owner get a Jury trial in a
great wa%%r power project tiéﬁ sovers two or thrse states. And
you are haok to the same thing that the VA hasviﬁ itse si%§&~
ton. | |

. JUDGE CLARK:; There 18 one thing that ought to be
added, namely, that Judge Hand's opinion is not »rinmsrily for
the Jury. In faet, he talked to me and I think he nute it into
his letter, Hs thinks the distrliet Judge ought to do 1%,

GHAIRBAN MITCHELLg iﬁ the fi?et ingtance?

JUDGE CLARK: Yes, but not the commission.

OHAIRMAN MITOHELL: He doesn't wanit z nmaster or
referes to hear 1t.

JUDGE CLABRK: That 1g risht,

CHAIRMAN MITOMELL: He ls unique in asking that a
condemnation case be hesrd by a dlstriet Jjudge in the Tirst
ingtanes,

JUDGE CLARK:; The éistrie% Judge 1s 1lkely to have

masters appointed anyway in the esces they don't like, That

“is ohvious,

CHAIRMAN BHITOMELL: There you are., You have to

abolish the master rule in the condemnation esse Lo sarry oub
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The mester rule doss curry the provislon
thet the master ie %o be dlssonvaped, I dontt now how effeo=
1% ds, Our rule provides that o mesier shall ? orointed

in an sxtraordlnery case. Home Suprene ﬁ1§$% cuses have u
oattes where a mastsy was aprolntad,
CHAIRMAN HITOHELL:  ¥With all due grest respeet Top

Hand, I should feel wery dublous about our Saking a elant

Dlishing g rule for dlgtriet Judpss t@ ba the only tris?
§&£ 1 4o sondemation naz %@, “ﬁigh, 28 fay ag I know, 8 not
dene in any Jurdsdietion, I don't know of sny Jurledietion in
which in eondemation sases the dlstrict Judes or o lower couwrd
Judge eits in the Tivst lnsetanoce,
In all sbate laws sbout sondemnation that I hove goy

knowledpe of at all theve is ;r@%igigﬁ for a jury telal ov a

commisaion in the firsd instance, It ls o aﬁmﬁiggiﬁﬁ with

Lo the Jury. Sometloes 1% 1g a commlesion wilth

Judges, Pometlimes 1% is g Jury withoud a comnlsclon,

Do any of you know aﬂ? area in which they have svep

demnation practices by whieh a trisl Judge s
and only tribungl to pase on valus? I don't lmow of any,
e PRYORD I trled sueh o cage, but it was by walver

*

of the jury by the Goverament and the landowners,

KITOHELLs  What is your gyoter in Towa?

PRYOR: It in rathdr a cunbersome systen., With
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the exzeeption of a few rallroad eondemnation cases that 1 have
handled for the rallroade, most of my experience has been for
aat@rways in whlau we represented lsndowners, partieularly the
Burlington Land and Timber Company which owned gulte s numbey
of islands that would be flooded ase a aonggquence of this
worl on channelizing %ﬁé Ei@giggiggi River,

The oages were tried in Iowa or in Illiﬂgig, depend -
in? on the 1&s»tisn of the leland in the river. Thie ls an
illugﬁ@&ti@g of the ﬁﬁgiﬁabiliﬁg of unlfornity with resvsct
%o condemnation rules.

In Towa we have set up what we eall a %ﬁ%ri 1 's jurey
of six men, They vle%lthe property and make an award., Then
there lg an apreal to the dletrlet court, Of course thé
Federsl court has to follow the state procedure., Thsre 1z then
& brial to a Jury. |

CHAIRMAN HITOHMELL: A pegular Jury?

HH, PRYOR: A regular Jury in the Federsal aé&rﬁ.

In Iliinsis, of eourse there is no sheriff's Jjury,
You go rigﬁ% Into the distriet court and try the case before
the Judge and Jury,

CHATRMAN MITOHELL: You have brought up a situatlon
in whieh the Department of Justice has a pretiy good case,

Ag Tar ae the conformlty systen ié coneerned, 1f there is no
Federal zistute, @%_ahguiﬁ say in that ease the fribungl %&éal&

be that Lixed by the state law. There are so many etate laws
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that have a commission and then trial by Jury, and they are
dead gel spalnet twe trlsls of that kind, E&gg gay 1t s
expensive and unnecessary. There should be elther s commiselon
in the Tirst instance or a Jury in the flret 1netance,

MR, PAYOR: 1 apwee with that, |

CHATRMAN MITOHELLy I think thelr case ig gésﬁ on

that, ;
MR, PRYOR: I am rather strongly of the opinion that

there should be a Jury trial, but 1t should be in the Aletriet

court, not one following an award by s conmlssion,

JUDGE QLARK: There 1o s diffleulty about the comnins
sion %ﬁ%ﬁ may be inherent in %éat'ﬁ§gﬁgm; We have had 4t in
Hew York, This is what Juige Hand had in mind,

The New York Dtabte systenm 1s to appelnt commigslons
and 1% 1is a matter of patronage. We have had that in the
Federal cases., We have had the greatest recovds we ever saw.
They met aévﬁany times as they could. They %éﬂi@ moet to lay
out a prosedure and then adjourn, They would Just pile up the
stulf, And under the state prootice the commisslonts findings
are protLy final,

Jaﬁg%}ﬁ&nﬁ was gltting iﬁ a case just recently involes
iﬁ§>§é$ Brooklyn Navy Yard and they wanted to make certaln
changen, They found eertaln errors that one of the commissionsg
in the dletriet ocourt had done., The queatlon @ég wvhether thay

should reecongtlitute this tribunsl, One of the conmliseionaers had
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died. They remanded it and directed the dlstrict court to

“hear 1% anew.

The Connecticut experience 1s perhaps interesting,
because they had a bad scandal involving the Highway Department.
That Wgsﬂ*ﬁ tﬁe fault of the court, but, .as a result of that,
they now have a syétém where the case‘gaas to the Superior

Gourt and the Buperior Court refers 1t to a referes. The

‘referee 1s a retired jJjudge of the Superior Court, Now they
4§1gays agsaign 1t to a psrﬁisular retired Superior Court Judge.

. He does all the work,

PThat works pretty well. It certalnly keeps down the
allowances. ' |

¥R. DODGE: Isn't there a regular trial by a Jury?

JUDGE GLARK: No -jury. The referee acts practically
as a master., On the confirmation of his report the Superior
Court jJjudge never hears the evidence,

80, when I speak of their having a referee, 1t is
yr&etically a reference to a master who does not get any pay.
He gets his state referee's salary. |

¥R, DODGE: Sometimes The jurles will ecut down the
findings of the single Jjudge. 1 have had that more than once.

MR, LEMANN: What was the sad case you referred to
in regard to your ancestral home that yoﬁr prother was inﬁalveﬁ >
in? '

JUDGE CLARK: That was a case where they went to the
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reiired Jjudge of the Superlor Court who inersased the award

by two and a half times. Then 1t went to the Superlor Court

? Judge who declined to gward interest.  Then 1t was taken to the

Supreme Court and got interest awarded, So he fihally got
three times what the state had deposited, and he 8till feels
he was put upon.

Of course, as I say, under the local procedure the
state has had title ever since they filed a notice. |

N OHAIRMAN MITCHELL: The trouble in my mind now is

this: Everybody connected with the TVA, Judges and lawyers
and all the rest of them in a great blg enterprlse like that
where they are anxlous to get uniformity in award, prevent dis-
erimination and set a sﬁaaﬁarﬁ on ail cages in litigation, makes
a strong case for the commission system in that kind of an
enterprise, We sayt If there is no Feaaralrstatate, the rule
shall state that i1t shall be tried in the first instance without
a Jury. Then there are a great many other enterprises on &
large seale that have all the Peasoﬁs that the TVA have back
of them for not getting a spotty result with a jury where we
forces jury.

Isn't there a big enﬁér@rise starting in Missourl
now? .

JUDGE CLARK: I don't think 1t has gone through,
There 1s a great deal of talk about the Missouri Valley Authority,
but that etill has not gone through.
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GHAIRHAN HITCHELLY > Aa Tor 2 jury in that kind of
cage; 1 sgree that o Jury worke all right vhere there 48 a
single blook bseing teken or somethlng 1ike that, but not vhers

ot avea ls belng condemned,

JUDGE CLARK: I suppose, Mr, Pryor, you knou movs
abewl that Hisgowrl Valley thing, I that went through, that
would aover several states,

MR, PHYOR: Yes, When I sald I was in favor of o

Jury trial, I recognige the forse of what you say sbout the dew

glrablility of ar?iving 2% égmg@éat wniforn results with velfors=
enee o the same charaetey of property in a large area, 1
éa§‘§ ges how by rule you ocan dray a iiﬁ% hatween the %g@
elagses, and AT we oan't draw the line, I would lst the desision
go in faver of the Jury %@igi.>&1%ggg %gﬁ%;ﬁi&glﬁha elagn of
cagas that you Q%ﬁti%ﬂ%i such 28 the TVA and wheve Congrass
has provided Tor a commisaion,

CHAIHMAY HITCHELL: Conld we provide that, 17 thare
ls no §§§$§§S?3 congressional act én the subjeet, there be a
cholca, the narties being able to choouss the ja&g or %ﬁ%'gsma
miselon,or the Judge oan? Olve hinm diveretion to say whether
1t will be heard by a jury or commlssion, depending upon -the
ﬁ&tﬁ?%,ﬁ§ ha Qﬁﬁ%?@?@f%ﬁ; Then we don't have to make %ﬁ@
agfiﬁiﬁgég in here. He moreg approprlately desoribes the
tribunal when considsrling the nature Gf’%ﬁé‘gﬁﬁéfﬁfi$§;

HR, PRYORs  There ecould be a walver of Jury undey the
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present rules. There was such a waivér in the case I mentioned,

CHAIRMAN MITCHELL: I know the troubvle ieg that, if
you get a blg area asnd g l@t.af vroperty owners, all owning |
the same kind of p§é§erty, and the owner of the vroperty thinks
he can gamble with the Jjury, he won't walve. He will stick to
the jury. If it can be done, 1t might be all right tokleavs
1t to the judge. |

MR, LEMANN: Page 15 of our draft here says:

"Another élte?native, not stated in the draft, would
be to provide that the tribunal should be a commission with
review by the distriet jJudge, but with power to tHe court in
its diseretlon to order a Jury trial on apvlication of @ither
party.” |

CHATIRMAN MITCHELL: I put that in there,

MR, LEMANN: Isn't that what you are talking about?

CHAIRMAN MITCHELL: I put that in the notes to ralse
the point. That ig the same thing I am talking about now.

JUDGE DOBIE: Have you ever had any of these condem-
nation cases, Honte? |

¥R, LEMANK: Ho, My office had one rscently tried
to & Jury that involved Government condemnatlon. The Jury

declded for the Government., My impression is that Juries in

 wartime, 1f the proverty is taken for war ases; are likely to

take the Government's point of view; in peacetime the reverse

is the ease,
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MR, DODGE: I don't know about that., I tried s 1ot
of canes iﬁ the atalte in ﬁﬁéﬁ@&%i@n with the é@%ﬁég@léﬁ%ﬁ '
wabker takings, ﬁetrﬁgéiiﬁgﬁ'éawﬁﬁaga; 1 don't think I aﬁﬁzé
ne%é any lneonglstency ﬁ@%ﬁgéﬁ Jury findings, We Aid figﬁ that
Juries desling with what the publie ehonld pay a?a-eftgg nore
congervative than o single commdgsloner before whom §§$@$ were

sried by agreement with o right %o arpeal $o the Jury, 1

remenber many times where a Jupy out a commlssloner's award

Can haelf.

Our experience was that the Jury trial, which lis

always o mabter of right in Massachusetts, was a pretty satle-

Tagiory gag of de-ing with %hesé'aag@s, gron in the large-ares
pronosition,

CHAIRMAN NITCHELL: Of oourse, there is one feuturo
you have %o bear in mind, If your l@éal g%?%?ﬁmﬁﬁt, giﬁg o
atate wos oondemning, the people who are clilzens of the
atube, %@a taxpayers, and so on, are s little moTe séréfgl aboulb
grgﬁ%iﬂﬁ exhorblitant awsrds, but they are so well educated nov
to golng down o Washlngton and grabbing a blg pless of ﬁa&%g;
thet the dlsposition of the Jury is to soak the Federal Governe
ment ae distingulshed from the losal government, That 1s orebly
well developed. At least thub wae Seth Richardson's experience

vhen he told me about the jury awards,

B, PRYOR: ‘Thers was a cage I particlpated in a

yesp or two ago whers we gobt a verdiet of B176,000 from the
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Judge, Then we went o the Gireuld Court of Appeals and were
reverasd aﬂﬁ we Lrisd it the second Time with = Jury., 7The.
verdiet then went down to §100,000, 1 think this ean he sald
from the standpoint of the landownere: #Whille in the blg.
projests there might h@ gsome elmllarily with respect to all
these varlous propsrtles, there are no two vleces of land
sxactly alike, and he has the right to have it determined in
the ordinary way by & Jury trial.

Of conrse every vleoe of land 1s unloue, That was

the reason for the doetrine of %m&eifia performance, 1% seens

to me thal something san be sgid from that ﬁt%ﬂéﬁaiﬁ%.

HINOHELL: Ia 1t feagible in a scondemnation

CHATRMAL
case lnvolving o great ares To have one Jjury make one hundred
awards to one hundred Aifferent landowners who own th@ rrouerty
of the sane ?ai%? 11 nature? The commisslon osn wander around
and %ry to resch a falr average in a greatl avres, but, If yeu
have o Jury that 1s golng to make awards to one hundred iiff‘%@nt
property owners,in the sane procedure can you have one Jupry fopr
all of then?

/

M. PRYOR: ¥ith the Ggﬁfiuwiﬁﬂ there is @ivzyg the

‘chance of belnp more or less hand plekad,

PROFEISOR SUNDERLAND: &y, Chalrman, 1f we should
provide for a commleslon system in states where they do not have

alaslon systen, will 1t be necescary te have some addiblons

ilelation o provide Tfor making payment for those somnlsslon
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feoa®

CHALRMAN HITCHELL: You have pub your finger on soung~
thing else. I was just about to ask the ggégtiﬂﬂ a8 Lo whethsy
we oan ;r&?i&é'a syeten that calla for a dralt on the Federal
T%e&gafy to nay for a tribunal that does not esxist., WYe connot
do that. | '

PROPESBOR BUNDESLAND:  In the TVA the statute provides
tor the sayment of the commlgsloner fees in a state that does
not use the commlssloner system, I don't believe there would
be legislation on which you could charge for the commlasloner,

7 CHATRMAN MITCHELL: You would asaume that the sourt
would pesese the cost of the tribunal on the property. You
souldn't sssess 1t agalnst the Government, We provide for
masbers and we don't pay anything about thelr comvensation,

PROFESHOR SUNDERLAKD: If we usge that term "master,”
d @ﬁﬁﬁ%?»if we gren't getiing in under the géﬁ@?&l provigion
for o master under %the general ralé.- Byt I supposs thg%'wﬁalé
be charged agalnst ﬁn@ nariles,

FRe LEMANN:  Who vpaye the eogt? Doesn't the Covarns
ment pay the scost? |

PROFESSOR MORGAN: We have a rule with reference %o
that. | |

JUDCE CLARK: We have sugmested a provision on that,
Somebody who wrote In ralsed a aquestlon about costs and I think

that 1e sowething we have to consider, In our last bunch of
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suggestions we out in something sbout sa,gg.

Ho, there are no costs in any sondennse
tion eeres under any system., Dossn't 1t teke an authority to
oay 117 |
FROFESBOR MOORE: The condemnor,
PROFESHOR EUR&AJ‘ The comment says that generally

epeaking they do pay the costs of the sommlssioner, and 80 on

P3

and so forih,

. B, DODGEs That is the TVA,

| MR, LEMANN: A% least theoretically the econcert ig that
it %@uié be pald not by the landowner bub by the eondemning
anthority, as Mr, Sundsrland pointed out,

Of courss that might put a considerable burden of
exparience upon the condemming authority. It is interesting %o
me how the Deparbment of 5§ﬁﬁi&§ hag reversed itself on this
guestion of a Jury ftrial. )

CHAIRMAN MITOHELL: They did what?

WHe LEMANHD  The Lands Division has reversed 1teslf
on thils aueetlon of a Jury trial., Originally they dldn't favor
a regulrensnt for g Jury trisl; now they urge a jury trial.

CHAIRMAN MITCHELL: fThey have %lwg;g agksd Tor a Jury
trial since we have been working on 1t,

e LEMANM: T just got this recently, .

HAIRBAN MITCHELL: They triad to get two bille through

Congress for a Jury trial yeare ago. In Seth Richardson's day
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they Aldn't want a Jury trial because they had gotten bud
results, How they want o Jury %?ial,

¥R, Liﬁéﬁﬁ; I read somewhers th ey originally dldan's
want 1%, but now they do want 1t. Also 1% should be noted
agalin here thalt %Qiﬁé they have had bills presented %o provide
for jury $riale in all casgss, but they ﬁavé baan defesnted,
srhang S%@aéﬁé they dldn't except VA,

CHALREAN MITOHELL: I read the Qunprsselonal Hegord

ofi-those bills., I vesd 1t several vears ago, e, Pryor may

be Ilnterested In that, Twlee the Department of Justice sinee

1833, andar *n Roosevelt Administratlon, tried to get bills

through Congress ?FQViﬁﬁﬂ? for Jury trisls in all condemnation
caned, /

The department 41d not like the conformlty ayotem,
beeange 1t resulted in pany cages in o trial by commiselon ‘
anfl then a Strial by Jury de ﬁ@ve, meaning double expense, They
were beaten both times. ‘

Some of the congresanmen gafereviéaﬂﬁlg confuged ghoud
what was golng on and I am not sure that they voted vary ine
telllimently, 1 read all the debate.

5@%& bille were bsaten in ﬁanﬁrasﬂ by a point of view

hat the conformity sys%gﬁ ought to apply. The state Qggﬁgg
ought %o be followed, That dominant sentiment in Congress
that defeated the bills was the view that @ﬁ%ﬂ you are taking

property from a cltizen of a partlenlar state, they thought the
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Bind of tribunal hs phould zet befops his

>ropersy iz tal

n ought e be agcording to stats law,
o 1t didn't nake any Aifference whether a oor reeasnan
came from a jury stote or a somolsslon state, all of then

clubbsd together to say that the atate

7;$ﬂ th:t was the reason for the overwhelming result.

if you want %o =atisfy Congresa, nrovide that whore-

_everFederal ostatute provides the eystem, thot ghonld nravnlly

where 1t do eon't, resort to a eonformlty syetem and the staote
law should prevall. It would leave ther Just where they are
%@ﬁayc‘ “hat le @h@?% they arve taﬁag and we could satlafy Cone
eregn and satisfy the TVA, and the ﬁf’g thi ﬂ? wa wonldn'y
satisfy wonld then be the Teelirgs of the Lande Division of the
ﬁ@@%?%i%ﬁgg nﬁl@g they have changed their views now. Yo will

find this oat this ulterncon,

HRL, LEMANY % wouldn't satiefy Me. Armstrong,
g CHATHRHAN HITCHELL: No, He makes uniformity suech a
Tetioh that, even though 1t works %aéiy; he wante the same
kind of sondemnatlon yfﬁﬁ@%ﬂ?% in every kiﬁé of condenmnation,
fi, PRYOR: vWhat le the upshot of thag?
CHATRMAN ¢

VITOHAELLS  This Conmittes wonld do thisi

Hvery state of the Unlon has all kinda of different rules sbout

the form of the tribunal and fornm of comolaint and ﬁa%arg of

service, and we yould eatablish a wniforn sy%ﬁgﬁ for evapyy

government scency and every sondemnation ease, uniform in every
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respeet except for the tribunal.

Mi. PRYOR: It seems to me there is Jjust as much
re&sg§ for uniformity in that as for anything else.

JUDGE DOBIE: It is bad for a Cirvcuit Court of
Appeals such as ours which covers five states, Maryland, West
Virginia, Virginia aﬁd-the two Carolinas, if you have the con-
formity system., That is very bad. The declsions are not
glea?.

- There is another polnt., I don't know whether 1t was
the war that had something to do with it. Probably it did.
wé-had a great many cases during the war. In most of the
cases that came before us the a@peal‘was by the landowner who
claimed ma*ij, he a1d not get enough, rather than by the Govern-
ment who claimed he got too mueh.ﬁ Pour out of five were.

One of the reasons for that was this land generally was pretty
poor stuff,

CHAIRMAN MITCHELL: Worn-out plantation land.

JUDGE DOBIE: These fellows hopped up and showed they
cou;d grow pecans and showed the uses they eoﬁl& put them to.
The jury usually was falr and we sustained them pretty often.

JUDGE CLARK: Even the states are not uniform them-
selves, Thére are all sorts of different procedures in a
single shate, |

JUDGE DOBIE: Different kinds of'eandemnatiens;

JUDGE CLARK: The question 1s: Which state law shanl&‘
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be taken? In my little state bthere are at least two general
syateme if not nore.

CHALRPAN MITCHELL: Different asz to tribunal as well
as to practice?
| JUDGE CLARK: Yes, sir. The older system was the
0ld commlesgion consisting of whomever tﬁ% Judge appointed.

The practlies was to Include one lawyer, one real estate man

and one man who didn't know anything. That was in the law that

h gp§1iaé gengvgily‘te ﬁaﬂigipalitiésg and so on,

Then they developed the old highway system with state
refevees,

' @h&t adds to the complicatliong, What state practlee
are you going to follow? '

Monte, on the question of costs, if you look at all
the material put before you (I am sorry some of it 1s so labe),
in the sectlon that has the abstracts of the sugrestlions Tfron
Hr, Hoore and myself, dated Jgnqéry 28, 1948, on the last
page is the abstract from the Lgnds Siviéien which tells what
they do as to costs. |

These things are etlll coming in, I have had Just
handed to me another report ff@mﬂéalifarniag I thirk I better
have it dlstributed to you sé that you wlll see it, You already
hév& %@fé?@ you a report of the Cslifornia Bar Associastion,
SBouthern Division., I am golng to give you the ﬁerthern'ﬁivigien*s

report., There apparently is s aplit versonallty out there,
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You have both reports now., They are apnarently in
favor of the jury.

CHAIRMAN MITCHELL: How do they feel about the
present system?

JUDGE CLARK: I haven't been. able to establish yet
the things they agree and dlssgree on, There are certaln
dlsagresements, |

CHAIRMAN MITCHELL: Where we hsve the conformity

. system and where Congress has not preseribed a tribunal and

the state law provides for a commission, I notsd down the ques-
tiont Who pays Tor the commisslon under the system today?
PROFESSOR MOORE: The Government, That 1s what they
gay in their manual.
'JUDGE CLARK: You understand what we are referring
to when we say manual? We have a great compilation from the
Department of Justice, which is a book in itself, and they
call 1t the Lands Division's manual and that 18 where the quo-

tation ig from.

HR. PRYOR: We have some differences in procedure

In Iowa with respect to condemnation, On condsimation for g

publie utility, such as a water wvorks plant, the tribunal cori-
sists of three state distriet judges a?;siﬂtaﬁ by the Chief

Justice. But generally speaking it is a jury ﬁrial after haviong
been passed on by the commission, |

CHATRMAN MITCHELL: We couldn't then resgort to the
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conformity system. We Just sald that, 1f we take the provisions
of the state law, we have to take the tribunal that the sitate
statute provides for in the sort of condemnation cases we are
talking about, if we can find 1t in the state law.: 1t is
hard to £ind 1t when you are condemning for a Federal agency
that wants a tract for its purpose.

PROFESSOR SUﬂDEBLAED: In this Rule 53 on masters

the pfovision is thaﬁggom§en8atian shall be fixed by the court

 3@Q shall be charged uvon such of the parties or pald out of

any fund or subject matter of the action, which is in the custody
and control of the court as the court may direct,®
Does the court make an order that the United States
shall pay? Is that the practlice in cases involving this
proceeding? ‘
JUDGE CLARK: As I remember our records, there iasn't
any order on that, Tﬁe United Btates goes =head and pays.
PROFESSOR SUNDERLAKD: They would have to do that
1f you established a commleslon system. They would have to
go ahead and pay.
' CHAIRMAN MITCHELL: If they do that already, we are
not making an additional draft on the Treasury.
PROFESSOR SUNDERLAND: = That would be the guestion,
whether they are doing that already.- ‘
CHAIRMAN MITCHELL: I have a questlon to ask the

Department of Justlce man about that this afternoon. We
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cannct make s provision here that ealls for an aporoprlation

hy Congress,

oy

490R SINDERLAND:  There must be general legls-

£y VT
PHOE

e
Loy

lation on the point that the coste of the jury shall be paid
by the Government, 7

JUDGE DOBIE: Are there any statlebies as to come
@ar&tiﬁ% coets of the commission or Jury system? The Lande
@%G@l@iﬁﬁﬁ have somethlng aboul théﬁ. I was ﬁhiﬂkiﬁgktﬁﬁg
Gongress may obJect to saddling any more $§§$nssa on the
Government, particularly in-connection with the use of ssﬁ*‘
mi%%i@ﬂs. I wonder Af there is any material avallable showing
the differvence betwesn the coest of the commissionsrs snd the
cont of using the Jury. |

The commisgsloners &QQE&&& larger fses, but can 1%
be accounted for more gﬁéaifiﬁ&llé?

JUDGE OLARK: %hat was one protest the Department
of Justiee made, that the sommlgsloners were ?aﬁy ez?aﬁsivé
and that they d1d not aot expedlticusly, |

CHAIRMAY MITCOHELL: I think the TVA places a 1llml%
per dlem thalt the commissloners get.

MR, PRYOR: And the number of days,

‘ CHAIRMAN HITCHELL: I don't lnow %&éﬁﬁ@?-ﬁheg,liﬁi%
tha‘ggﬁbar of days. _

Wi. PRYOR: ‘I think that is the difference that

Judre Olark ralses, the tendency of a commissioner to kill time
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on 1%,
JUDGE DOBIE:  In practically sll of these ecases the
Government orevalls to the extent that they get the land,
They ought to pay ths costs,
- PROFESSOR BUNDERLAND:  They are sure to ozrevall on
that polint, |
JUDGE DOBIE:  The ﬁuﬁfeﬁe Couvrt has held rig@i along

where you have three judges and one Judge doss what three

§ﬁ@g$a ought to do, the astlon is vold,

CHAIRMAN HITCHELL: The» had the case whare ithere
was a three-judge court and two sat and sgreed,

MR, DUDGE:;  Did they apgree to go on with the two?

CHAIRMAN MITCHELL: Therguﬁﬁes did,. |

UDGE DOBIE: T don't think the consent of the

k‘;_t

partles made any difference.

YR, DUDGE:  Then Judge Cox in ithe Northern District
of Mlssleslppl is wrong when he says that oan be done?

JUDGE DOBIE: The ﬁnpréme Court has sald tﬁat, ir
that judge was there, he might advance reasong that wonld have
cauged them to deelde the other way.

i, LEHMANNS I was wondering whethey we ought %o
lay down some Tundamenial §ra§sgitians and sgee how we address
Qarseivas to them, Perhaps we could take é@mﬁ alraw voles,

I thought of tws, If we agf@‘makiﬂg the law, would we, with@u%

regard to what exiets, say Jury or commisgion? I gather certaln

-
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meumbsrs would favor the jury and others would Tavor the QO
mission sysiem, OLurht we not 10 ses vhere we stund on thal
proposition?

“hen, a&a&h&%fﬁﬁaﬂa&gﬁﬁgl proposition would he

whether we are poing to do whot you say Senpress wante %o

do. If we don't do that, ths vule may be shipwrecked eventnally.

That may not be controlling.

OHATREAN ¥ITOHELL: That is not sontrolliing., Ve

‘have never been shipwrscked yet, bub we Aem!t want to start in

noYe

T

LEHHANT 1% is o very persuasive sonplderation,

IT we take the pegord voint Tiret and we go on the nonsghivwurenlk

ides, we would allopt eonformlty, because what was true befove
with these other two bllle Is probably 95111 true for the
TeaBons you gave, :

Sﬁ%i@%%ﬁ MITCHELLY I wonder whers the atate low in
the svea where the aotlon is pending has ﬁiffg?e&t kinde of
proeadures for dliferent kinds of condemations {as we pointed
out here in lows, for instance, water commlsoicner's sondemuse

tion having one prosedure snd maybe the rallrvosd Tor o right

having another), whleh do we plek when we are under
the conformlty system?

i lﬁ%ﬁﬁﬁ: 1f you are undepr iﬁglag&fayaitg syaben,
vou otiok %o conforsdty. You cgnnot subdivide conformlty.

CHALRVAN MIVCHELL: I know, but maybe the Goveranent
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eenéamnation i1e not a rallway condemnatlion or a water powsr con-
Aemnation but e fort eondemnatlon and there 1z no state statute
that wrovides any nrocedure st 21l because the state
1 not condemning sny ferts.

MR, LE%A@N: I should éu&aa%a;thaﬁ in most states

there would he sams(staxut% that would apply to the taking for

atate governmental ourposes, There must be something., There

cantt be & vacuun,

MR. PRYOR: %e have a general condemnatlon statute
that avpnlies generally to condemnation by the state, the Federal
Govarnment or rallrosd, but this other that I mentioned 1s an

excentlion.

- CHAIRMAN MITCHELL: I ser. Then wa would be no worse

of f than by =tating conformity. Today the department has the

same nroblam,

¥R, LEHANN: Yeg,
PROFESBOR MORGAN: Under the pragent gystem, do you
have to have genarate condemnstion vrocesdings Lf the 1lsnd lles

in more than one stote?

CHAIRMAN MITCHELL: fThere is no statute that sives

the Federal court Jurisdletlon to condemn land outside of 1t

'district.

PROFESB0R MORGAN: Outslde the d1strlet, Even TVA?
CHAIRMAN MITCHELL: Tow about that? Dong the TVA

statute plve power to a court in a sinple nrocaeding to condenmn
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12nd in more than one state?

JUDGE DOBIE: No, the Federsl digtriet cuts across
two stateag.
PROFESSOR MOORE: If the land is in two districts,

I think the sult may be brought in either one.
PROFESSOR SUNDERLAND: There are a good many states

that 8o not have & general statute. If they have a general

_statute, 1t 1s limited to certain types of 1iltigation and there

£§~no provision for litigation or condemnation by the United
States. '

In Michigan there is no general statute at all.

MR. PRYOR: At the present time, how does the Govern-
ment condemn?

PROFESSOR SUNDERLAND: There 18 no general statute
in Michigen. There is no sveclal method for the United States
Government. I don't know what they do.

HMiassouri hss a general meﬁhoé apnlicable to corpora-~

tlons and no specisl method applicable %to the United States.

‘There are & half dozen states like that.

JUDGE CLARK: I% is my impression that they go by
analogy as much as they can, but it may be 2 straln to do 1it.
I think that you are qulte right,ln many states it 1s hard %o
work out an analogy in the state procedure.
PROFESSOR SUNDERLAND: There is no close analogy and

/

they have to take arblitrarlly some one method.
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JUDGE CLARK: Yes. Ian't that what hepnenea?
MR. MOORE: I think so.
¥R, LEMANN: Is the Lands Division of the Department
of Justlice going to be here sl two o'eloek, and the TVA?
| CHATRMAN MITCHELL: Yes, they wlll be both here.
MH, L$§A§§: They 6an answear some of the quastlons
wa are asklag,
‘ ‘ CHATRMAN MITCHELL: I am Jotting these down. I have
éégmagtien to ask the Department of Justlee people: Who pays
for the commission and why? - When the land 1s in two different
stateg; whst happens? WYhere there 18 no gsneral_@tatute a8
in ﬁiehigan and no speeclal ﬁrovtsien‘as to Federal condamnation,
what haprens?
I don't think & atate would have any power to pass
a gtatute to relate to the ?eéaral Government.
PROFESSOR SUNDYRLAND: A great many of them do.
¥R, PRYOR: In Iowa they follow the general statute.
The questlon of commissloner's costs 1ls covered by the gaaﬁation
from the manusl of the Lands Divlalon.
JUDGE DOBIE: Let's hear from the Government neople
on those guestions. |
MR, LEMANN: I imagine that every state (sven
Miehigan) must‘hgve some general condemning statute that wwould
apnly to gévernmental condemnatlon, |

PROFREASOR SUNDERLAED: It doesn't have 1%,
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HMR. LEMANN: How doesg the City Qf’Detrolt expropriate
land for its uses?

PROFESSOR SUNDERLAND: They have speclal statutes
for cgurthouses; gechools, rights-of-way, rallwsys, canals, and
so forth. We have seventeen mathods andiye are in the posit;on
of treating them as ail speclal methods. The United States 1s
not among the seventeen. | |

MR. LEMANN: Haven't you got a grab-all one?

PROFESSOR SUNDERLAND: No, we have no grab-all
method. |

| @ﬁ. LEMANN: I should tﬁink every once in a while
you would find one that does not fall into the seventeen cate-
gories, then you nave to pass a new statutbe.

PROPESSOR SUNDERLAND: Even the law school at Ann
Arbor, after they condemned land for a law school bullding,
found they had done 1t under the wrong statute.

MR. LEMANN: Tf the Government wanted to exproprlate
lands in Michigan for a levee, you have no method fér levess,
have you? |

PROFESSOR SUNDERLAND: ©No, we don't have.

MR. LEMANN: So if you can't find a statute for
éhaﬁ, you couldn't do that.

Our most recent extensive governmental projeet was
the spillway above New Orlsans, whlch cost millions of dollars

and took a good deal of land. I am quite sure 1%t was done under




Standard Building

105 W, Adams Sfreet

' National Press Building

51 Madison Avenue

The MASTER REPORTING COMPANY, Inc. )

Cleveland

Law Stenography ¢ Conventions o General Reporting . Chicago

Washington

New York

45

local statutes under the Conformity Aet., The snillusy wes a
aculiasr thing.
In HMichigan you couldn't do 1% beesuse they didn't
have = =tatute on 1t.
MR, PRYOHR: Deoss sach of the seventeen olassassg
“rovide o vrocedure?. /
PROFESSOR SUNDERLAND: Ev%fy ona of tham, and there

18 no nrovision Tor the Unlted States Governmont, and thers is

.no general method.

MR. LEMANN: I don't think any of the lecal ﬁtgtg%@a'
asreelally refar o the Unlted Stataes.
PROFESSOR SUNDERLAND: A nurber of tham mentlion the
United States snd glve & method for the Hnitnﬁ Statesn.
 JUDGE DOBIE: It is 1lke the old song, every 1ittle

“oondemnation has s method all its own.

¥R, DODGY: Don't we have two ‘westlons? (1) Shall
we orovide that where the Paderal statutes provide a definite
procedure, that shall %ejf 1lowed? (?) what method shall we
ébﬁl? for other cases whére the Paderal @@atut@ maraly shys
thot the state nractice éball be followed, which we wouldn't
hesitate to overrule? 3&531’&9 arevide’a uniform m%ﬁhcﬁ, and
what shall that method be? |

Those are the two fundamental suastions, aren't they?

VR, LEMANN:I Haven't you the preliminary question

vhethsr thay are golng to stie¥ to the conformity rule? IFf you
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ars goling to gtiek to the conformity rule, that almost ends
the story very lsrenly.

CHATHMAR MITCHELL: OFf eourse, there ig o nsw problen
brought up by this dlscussion this morning’ pointling out thst
the conformity rule hes all kinds of differences because of
this situstlon in stetes whers they havaka partienlar practlce
for eseh kind of condemnation and none of them it the Federal
Government., |

MR. LEMANN: You will get some 1ight on that from
thé Lands Division., There lsn't anything but the conformity
rule todsy excent in the TVA situstion,

CHAIRMAN MITCHYLL: Exeent where vrovided otherwise
by Fadeprsl statutes, 7

MR, LEMANN: Elther e sneclsl Federal stetute or
the stete law, So they have to find out what the state law
ia. | |

| CHATRMAN MITCHELL: I was ln such & stete of mental

confuslon about what I thought was the right thing thaﬁ_ I 818
not want %o suggest ons way or znother on the conformity rule
business or anything else until I heard what the Lands Division
and the TVA can add in snawering these guestions thet we can't
answer,

JUDGE DOBIE: %e might very wall hsve eanférmity
2g to the mathod of fixing the damages and nanconferity about

notlice and comnlaint and things of that kind.,
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CHATRYMAN MITCHELL: Exsect$ly. Our vrorosition starts
out =ith the agsum~tlon that aag far az the proeedure ls con-
cernad other than the nature of the tribunal, we willl have s«
uniform system in every ¥Federsl court. 1If ?é dién't do that,
wa better not do anything. »

JUDGE DOBIE: 1 am in favor of that.
CHATRMAN MITCHELL: The Committes has always felt

that way. The real question 1s whether we willl have the

'aaifsfﬁiﬁy abgolute in ragard to the tribunal and whether we

cgon Ao 1%,

MR, LEMANN: What dn you say in the flrat pert eof
your asbatemant?

OHATRMAN WMITCHELL: 7T sald we alwvays vroeasad on the
&sgéﬁétian that we would have g uniform nractice in all Federsl
conflemnations under Paderal power, with the posslible exeertlon
that the constitutlon of the tribunal that settles the dsmuges
mirht differ., That iz the rolint Qhere we shall have deparviture
from uniformity. Thst 1z our maln vreblem.

MR, DODGE: Uniformity would result everywhere
axcent in the TVA and in the Distriet of Columbia.

CHATRMAN MITOHELL: Wo, uniformity would be in the
TVA as well ag in the Digtriet as far as the procedure is con-
earnad, |

HR, DOREE: I meant as to th@‘genﬁtitu%ion of the

teribunal,
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CHATIRMAN MITCHELL: That 1= true 1 they are the
only Federal statubes ﬁregaribing.tha tribunsl. I don't now.

¥R, DODGE: Thoze are the only two called to our
atteantlon in these notes.

CHAIRFAN MITCHELL: T don't Ynow anything but the

TVA anél the Qigtriét of COolumbilsa where the nature of the

tribunel 1g fixzed by an asot of Congrass.
JUDGE DOBIE: The Lands peonle sould tell us that

" xind of thing.

CHATHMAN MITCHELL: We are suprosed to huve exanined
all the ?§ﬁe?a1 statutas on the question of condemnution oure
salves,

JUDGE CLARK: You look at pape 50 whsve we have
aﬁéaﬂéaé there spms whlah élﬁ.net‘come within any lins. Take
the Atomie Energy Act. This'is in our first hig book of sug-
gestione, That may be a 1itﬁ1é airrerent @belag; whether
thers moy not bs eventually ecertain other aects that we oupht
to aeccent,

CUAIRMAN MITCHELL: What we are Intercsted in 1s
whether there are other acts which provide & triban&l on fif%ng
d&mqgas other than the TVA anﬁ tha Distriet of Columbla.

PRGFE&SOR MOORE: I don't think thersa are,

¥R, Lﬁﬁﬁﬂﬁ: IgAﬁheravsama reference to existing
stebutes on . nage 23 of the namphlet éigsributing»tha rule?

Mhare are a great varisty of acts of Congracs
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authorizing the exercise of the vower of eminent domailn by the
United States and its officers and ageneies.' These gtatutes
%or the most part do not snecify the exact procedure %o be
followed, but where procedure is vrescribed, 1t 1ls by no means
uniform . . v ,

HThe following are examples of acts in which a more
or less comnlete code of proéeéure ig set forth in connection
with the taking . . .* | ‘7
- Then they 1lst the TVA and the District of Columbia.
We don't say these are the only ones,

CHATRMAN MITCHELL: I supposed that we had examined
81l the Federal statutes on coﬁdemnatioﬂ and knew of every one
of them, whether any of them other than the Distriet and the
TVA state whether s tribunal shell fix the comnensation.

¥R. DODGE: There is one, ths Atomic Energy Uommisf
slon. ‘ |

PROFPESSOR MORGAN: That 1s the one the Chairman
talked sbout. ‘

MR. DODGE: That provides for a Patent Compensation
Bosrd and an award with review by the Court of Appesals in the

District of Columbia.

JUDGE CLARK: That deales with inventions and discover-

ies: “the Atomic Energy Commlssion 1s‘autheri§@é td.purchase,«

k9

or take, requisition or condemn, and make Just compensatlion for,

any inventlion ordiscovery, natent or natent application ugseful
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in the produstion of figalaﬂgble maberial or stomle anergy ob
iﬁg utilizetlon. Subsectlon (e) provides for a patent come
nensatlion board to ﬁet%rminé and grant compensatlon svards aend
royaltles, and »rovides for review of such awarss in the Court
of Apnezls for the Distrlct of Columbla,”

MR, LEEA%&:J Thet 1s » uniques éhing. You wouldn't
condamn o patent or patsmt;&ggré.

MR, PRYOR: Thls rule wouldn't cover condemn:tion
va?.ﬁaﬁ%nﬁs.

CHATRMAN MITCHELL: I am not so sure.

JUDGE CLARK: T don't think 1t is 1limited to land,
Ag we have drswn 1%, 1% certalnly lsn't 1imlted. |

| CHATIRMAN EI?@H&LL: I nad a genersl impression ln

my mind from the old days down here with regpeet to petents

that the Government went ahend and could elther 1tself, or

authorize o contractor to, use an inventlon, glving the nyonarty

ovner the right to sus in the Court of Clalms apainst the
Govarnment and pelleving the contractor from 1labllilty, 2he

gtituting the Government, That was the old syste-.

50

The Governmant 4ldn't take over the pabtent, becouse

1t 4idn't nasd 1% exeant Tor government purnosnss, and was willlng

anough for & men to hold a patent on a device or lnventlon ac
Pay g outsifers are conearned, but as far as the CGovernment
%&alagnae?neﬁ, ingtasd of eondamaing the whols natent or con-

damning the use by the Covernment, 1t simnly went sheand under

R
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that lew and uged the devies and suthorlzed the contractor to
uze 1t and the law nrasaribed that in that ease 1t would be
an noeblon in the Court of Claime apainzt the Government and not
azainat the aontractor,

JUDGE DOBIE: Just for damages.

CHATAMAN MITCHPLL: For damnges for such use that
the Govarnment had mede--sort of a royalty vropesition.

MR, PRYOR: Ts that o regulation in the natent law?

CHATRMAN MITCHELL: I don't know that 1t is in %hé
natant law propsr, but 1t is in the ﬁtéﬁﬂﬁ@% that authorized
the Governmant to use any patents 1f neesssgary and authorlzed
the ge§@rnm@nt contractor to do so. They 4idn't heve %o have
a llesnse, but they Just Infringsd and then they preserlibed the
contractor would be immune and the Government would be 1lsble
in the Court of Clsims for such Infringement or use, the reason-
able value thereof--sither the Government or the contraetor for
the Governmant. That was the systen,

We must look out for thet, becsuse, 1T this statute
arnlles, as I think 1t does, %o &ll kinds of nroverty-- i
am not sure how 1t 1lg m@r&@&; |

JUDGE DOBIE: would tné Government ever questlon the
valldity of the natent there?

CHATRMAN MITCHFELL: It could. It'ils o question of
the rules, I have a dilm recollactlon of thls thing. It 1g

fiftesn yaars ago.
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JUDGE DOBIE: It 1g the game as in any other infrin
ment, but they wouldntt grant an Injunetion ageinst 1%,

CHATRMAY MITCHELL: We have & rule hare deseribing
the practice.

JUDGE CLARK: There are statutes that go pretty
fér. Loox at the end of that seetlon on page 57, the one for

the requisition of aircraft design that was passed in 1926.

- Thet contemplates "no e?nﬂamﬁatian'nraaaeﬂiﬁgg'iﬂ the distriet

é%urt; but, on the eontrary, a taking without such nrocsedings
and an offer of comnensation, with a right in the owner %o
reject 1t snd sue in the Court of Claimg for ecomvensation.”

CHAIRMAN MITCHELL: My nersonsl gusas 1z that we

“oueht to have this rule drawn so 1t doesn't amly to things

1like that.
JUDGE CLARK: We should. We shouldn't interfere
with the Atomie Energy Aet. o |
CHATRMAN MITCHELL: I don't thind we should unset
the astatutes.

¥R, LEMANN: Would you ineclude in your questions

to ask the Denartment of Justice whether they have condemnstions

other than lend?l o
A ?ﬁ@?ﬁéﬁeﬁ %Gﬁﬁﬁﬂﬁ There 1g nothing in the rule
with regneect to nersonal nproparty. 7
MR. LEMANN: Lingiﬁ In the rule says “nroparty®?.
CHATRMAN MITCHELL: The rule is vepue.. It says

52

ge-
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"one or more senarate nleces of vronerty'. That doesn't sound
1iks & »natent rignht.

YR, LEMANN: ﬁin@ 5 says "pronerty", which would

inelude g natent. I think we hsve to 1imit the lanpuage.

CHATRMAN MITCHYLL: T think we ought to make a note
to 1imit the ruls--~

MR. DODGE: w-real nroperty.

CHATRMAN MITGHFLL: No, it might be nersonal.

MR, LEMANN: We can agk the Demartment of Justice,

JUDGE CLARK: If you get into a agu~stion of tangible
and Intangible nronerty, that 1is nsﬁitoc pood,

WR. LEMANN: Do you have a note %o agk them about
lands in more than one dlatriet? |

CHAIRMAN MITCH®LL: I have lands in two states, 1
111 2lso say two dlstrieta. »

MR. DODGE: Will you as¥ them what other astatubes
there are cresting the tribunal?

MR. LEMANN; Do you mean Faderal statutes?

FR. DODGE: We have apnsrently at the most four here,
and aslso the laat oné that Juége Clark reaferred to.

CHAIRMAN HITCHELL: Whet stetutes other thén the
Distriet of Columbla and the TVA? What are the othors?

MR, DODGE: The Atomie ¥nerpy Aect.

CHATRMAN YITCHELL: That fﬂlat@s to natent rights,

MR, PRYOH: Yeg.

e,
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MR, LEFMANN: Alroraft design, to whieh they refer
on nege 52,

FR, DOBGE: Thet astabllehes the Court of Claims
ag the tribungl.

CHATRMAN PITCHELL: It 1s not & condemnation pro-
ceeding., 1 don't remember any condsmnation procesdines for
aequlring vatents. We 4ldn't have to condemn them. We Just
used them and the Court held thet thls nrovision sending him
té the Court of Clalms and forbidding him to aue-theveanzr&ctor
was constitutional.

I think the question of vgliéity aame up under the
nrovision of the law that exempted the contractor from a patent
infringement sult and in whiech the Government stepred in and
snld, "ye gugrantee‘tng nayment of damapes,®

Of courss the owner couldn't sue the sontractor and
the Government hed consented to sue for damages in the Court
of Clalims,

I rﬁmembﬁr‘th@re wag an oninion by Agrociate Juatice
White, Thls is 811 rretty vague,

MR. LEMANN: One of the sltesrnatives we have here
makes ftwo exesptions to the uniformity rule. One is Federal
statutes which nrovide for trihbunsls and the other iz a PrO-
canading under the authority of = loeﬁl,léw, s non-Federal
authorlty under a state statute.

CHALRMAN MITCHELL: Maybe we oupht to talk about that
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a little Dbit.
I am assuming th:t the Commititee would like to go

into the Supreme Court st twelve o'clock. There are some
interesting cases on the docket. We can then come back here
at two olclock. |

Let's tal% about this business for five or ten

minutes, thig rare case where a condemnation under a state

Yaw in which the Government 1s interested is instituted under

gtate authority and then reaches a Federal court because of
diversity of ecitlzenshlp or maybe beocause of a Federal Constitu-
tion question.

As you know, Judge Donworth was very strong for
having that follow the state practice procedure. I was hqpeful
that Judge Driver would be here because there are some of those
situstions that have arisen in the Federal courts in the West.

Judge Donworth has talked about a big one. |

¥hat are we golng to do about that? Are we goling
to provide that, 1f it started under state statute, then it
1g removed to the Federal court, we shall switch to the Federal
gystem or atick to the state system?

There are other cases where the constitutional
provisions of the state where the authority is gfanteﬁ or
limited require that there be a jury trial, or something like

that.
MR, PRYOR: That is the maln question, whether or
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not you have = jury trisl in accordancs with stoate nractice,
an® that depends on what you deelde wag econtrolling.

MR, DODGY: Ye have thres drafts of rossible ruleﬁ\
on bthat noint on napges 8 to 11,

PROFESBOR MONGAN:  Page 8 ocovers the fTribunal and

nage 11 covars the vroecedure.

CHATRMAN WITCHYELL: Rule 38 (a). You ses, this only

Apals with the tribunal,

- PROFESBOR MORGAN;  Pape 11 deanls with procedurs.

CHATRMAN MITCHELL: Judge Donworth's polint wss theb
under the flrst alternstive on page 11, where the ecndemnation
was under the state vower of domsin, in some stabtes the state
law would sattach a conditlon tTo the granting of authority,
which conditlion affectad o substantial right of the 1itligant,
ineluding the queation of a trial by Jury.

Ona of the »rodblemag lg: Are we golng to switeh
nrocedures when we start In the state court and then swlteh
to the Fadersal sourt?

PROFESSOR MORGAN: That would ba terrible.

MR, DODGE: What wag your guestlon?

CHATRMAN ?;TCRELL: If you gtartasd a ODnﬁemﬂ:tiﬁn
anse, a non-Faderal é@ndamﬂﬁtimn caze in a state court under
the stete nower of aminent domaln énﬁ the case wan switiched
to the Pefers)l court after the casa started, woul? you awiteh

to the FPadaral »roeesdure? T am t2lking sbout tha general
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practinre, Or would you follow the stalbe vractles right through
to the and?

FROFESSOR VORGAN:T 1 don't see why you should have
sny Alffarsnt case alfter re@gval than you have in other -n-
movals, You vroceed just the same as 1f the case was bepun
in the ?géargl dlatriet court,

JUDGE DOBIE: I don't asne any &ifference. I don't

“see sny resson for having a dlfference in the proceduve whare

fhé case waa started in the Federsl courts or comes there by
resson of ramovel., Thet 1 what we have in ths rule,

MR, DODGY: But you won't affect the substantial
rights of the nartiss. .

MR, LEMANN: If you eseccapt the fribunal, 1t nipght
he hard to £11 1t into the Federal court, although they de
1t 11t in under the eonformity rule today.

| CUATRMAN MITCHELL: I have been under the ilmprassion

that, If & corroration was organized under the laws of the
State of Weshington, a condemnation sult condemnlhg o plsece of
land in ¥Washington thet belonesd to a eltizen of New York--

HMH. PRYOR: That is true of any state law., The

atate ean't deny the right to remove 1f the proper jurlsdisctional

fastures sre oresent, even though the stutute provides that the
anenl shall be to the state dlstrict court or to the ccunty
acourt.

PROFESSOR SUNDERLAND: Or AT the state statute
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nrovides for the nartleulasr caart you havse to po into.

¥R, DODGE; %hﬁt’waa that?

PROFESSOR SUNDERLAND: Fven 17 the astatute that
ereates the right vreseribas the navtieular eourt of the
state that that right should be enforeed, that wouldnit rrew
clude removal {o the ?sé@rﬁl>oour%.w

¥H. DODGE: You may be vight, but I have nover aeen

.. sueh o case,

JUDGE DOBIE: In Wisconsin in the Whitoomb oage,
they brought sult agalnst o nonresident énﬁ thay hald 1t eculd
be removed to a Federal eourt, If a gtata eroates a right,

1% eannot 1im1it the gourt to which feu mast resort for that
rigﬁt. If 1% le o state right and the conditions preseribed
by the Federal statutes obbtaln, then you can remove 1%.

MR, PRYOR: The sesme 1s true with refarencs to

‘aprenls for dralnage assessments. Even though the state

gbstutes prescribe thet the spn-eel must be talen to o dlstrict
court of the dletriet, whore the owner is an out-of-thoestote
corporatlion, 1% eon be removed,

[The meeting adjournsd st elsven Pifty-five o'ecloak. ]
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VONDAY AFTERNOON SESSION
February 2, 1948
The meeting reconvened at two-twenty o'clock,
Chelirman Mitehell ovreslding.

[The following joined the meeting at this point:]

Landg Division, Department of Justlice:
A. Devitt Vanech ’

J, Bdward ¥Williazmse

Robert R, HMacleod

Tennegsee Valley Authorlity:

Joseph C. Swidler
¢. J. MeCarthy

CHAIRMAN MITCHELL: We will agk the Department of
Justice peovle to tal¥ to us first, if you will find seats
in the rear, anywhere that is comfortable.

The Committee is intgrested‘at the outset in trying
to settle this questlion aﬁaut\the nature of the tribunal to
awsrd compensation. As far as the general run of the vprocedure
ig concerned, you vnrobably won't have any very difficult prob-
lam. The vproblem can probably be worked out there. We are
st11) at sea as to what sort of tribunal should we settle on.

We have the attitude thst heretofore the Dapartﬁant
of Justice has exnressed its favor of the jury to settle com~-
penastion and no commission, and the TVA doesn't want a Jury
and wants the commission. All the Federasl judges who sat 1in

TVA cases criticirze that act alone on the ground that it provides
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for =2 three-judge dtetrict court and the thres judges are hard

to get and take time snd delay vroceedings. They-wanted one.
Our Committee hes been dlscussing this question.

I think that we fesl 1t ls unsafe %to procesd on the azssumption

that by 2 proesdurs you ean abolish the sreclsally consztituted

three-judge court. Ye can do 1t Iin this cace in the TVA, but

we eannot do it 1n la2bor injunction casges and half & Aozen

~other things. Everybody would see red around the neighborhood

1f we tried 1t.

Thers are plenty of aguthoritises from which we éan-
reasch the oconclusion that it 1s a Jgrigﬁietional matter. The
aourts have regulired that a threse-judge court have Jurlsdietion
over certain econtroversles where the single-judge court does
not heve 1%.

I have a céss vefore me which was handed down in
1946 in whieh a three-judge court was required. One of the
Judges became slek and two sat and agreed snd rendered judg-
ment. They held 1t was vold for want of Jurisdiection.

JUDGE DOBIE: Doesn't the Tennesse Valley Act give
exnress orovision?

MR, VANECH: They have theilr own spnseiasl legislation.

JUDGE DOBIE: It 13 perfectly nroper %o provide
for greéeeﬁing with one judge.

¥R. MoCARTHY: Yes, 1t 1s provided for in the aot.

MR. DODGE: What would ba the effeet of the parties
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Cagrealng to proceed with ones or twol

B, WMeCARTHY: The atztute suxrressly nermits 1%,
CHATHMAN MITCHELL: T anm teying to outline to you
what we are interected in right now. ¥s thousht 11 would he
better to talk out this question of tribunal and after we
gat that in order in our minds, then the other »nisenss would it

in without muoh trouble. Ye had » lot of guestlons ralsed this

~_morning that I coulén't answer and we want the Department of

Justlee to a1l us shout those things.

Tiraet, whén\yea ara cﬂné@mnﬁﬁg a nlace of nronerty
and you get under a conformity system of the stalte law (tners
heling no Fedsral statute »resoribing the practlee end tribunal)
and the astsfe law calls for commlasgloners, whé pays bthe salavies
of the conmigalonera?

7. VANECH: We do, sir.

p

CHATRHAN MITCHELL: This Committees has slweys shled

=y

away from sny provision of law thot caused o draft on the

Treasury beyond thst now required, Do you do 1% becsuse you
think 1t ie the falr thing to do or because there 18 o law
requirl m"’ 187

MR, VANECH: We do it]hee%ﬁga under the mechsnilos
of the law the United States attorney or the ﬁtﬁﬂrﬁay‘h&ﬁﬁliﬁg
the csse engeges the commlsgloners under a court order and nays
50 n day and in some states $100 a day.

CHAIRMAN WITGHELL: Who fixes thet?
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HR. VANECH: Just recently we had a case whers we
agread with the commiesloners for a fee of 150 a dzy and after
they had finished 1t amounted te twenty days or $1000. The
sourt glpgned an order then glving easch commissioner #2500, whieh
wags £1500 over and above our contract nries.

¥e obJected to that and worked out a compromise.

Standard Building
Cleveland

CHATRMAN MITCHELL: You are tslking now about who

fixes the thing. You are proceading on the ﬁhasry that there

105'W, Adams Street
Chicago

18 no law at a1l that flxes 1t. Does the state law fix 1%, or
what? -

MR, VANECH: It is not set ror‘&ny partienlar Juris-
dietion. In the past 1t hss been, bt in some of the states
it 1s Just flexible.  ¥We have tried to get the commisaloners
to sgres to scocept $50 o day,yet in the ease in polint the court
pave them #1500 more than we apgreed to pay them.

CHAIRMAN MITCHELL: What A1d the state law provide

The MASTER REPORTING COMPANY, Inc.
Law Stenography ¢ Conventions ¢ General Reporting

for commissioners in that case?
¥R. VANECH: To be fixed by the court.

CHATRMAN MITCHELL: How about: your authority to

National Press Building
Washington

apend that money? Do you have an spnwropriation in advanoce

. for 1t?

=

58 MR, VANECH: Yes, we Just have that in the appropria-
2 2 ’

L o

§ tlons for versonnel, services and other expenses in connection

with the oparation of the Lands Divislon.

CHAIRMAN MITCHELL: ¥ou make sn estimate for your
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budget every year for that sort of thing?

¥R, VANECH: Yes, sir.

¥A. DODGE: Dons the atatute nrovide that you shsll
nay the eommissloners? |

MR, VANECH: Mo, sir. ,

JUDGE DOBIF: Have you ever worked out (I don't

kﬂﬂw‘%ﬁﬁtﬁa? 1t would bhe rractiosl, but you have some general

~ideas that would be useful) any comparison of sxpenses between

the jury system and the commlssionsr system? I should say
commligsionars are more expansive.

MR, VANECH: Vapy much more exvensive. As a matter

Vi

- of f&cﬁ;#ws prafer the Jury system and prefer to do away with

the comnmigglonars., ¥a fael ag though that expeﬁitég the whole
ﬁroéagéiﬂg. |

JUDGE DOBIE: The Jury ls faster, lsn't 1t?

MR, VANECHD Yes, slr. ¥Yhore you have the cﬁmmis;
alonera, you somatimaes go back to the eeur% anyway and 1% 18
juszt a delsy in vrocedurs; however, where you have the jury
aystem, you have the onse trlal andl 1t 1z over with., Yo have
to nay interest during the time tnére‘is a delay.

| JUDGE DOBIE: Wheress unésr the commlssloners aystam

yau have the commissioners and thénran arnaal to the eéur% and
than‘yau g0 un. | |

MR, VANECH: Yes, sir.

JUDGE DOBIE: Do you all prefsr the Jury system?
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MR, VANRCH: Yes, sir,

I might say $hie, that in the Lends Divislon of the
Bevartment (and I nove with me Wy, ¥illisms and Mp, MecLeod,
whe sre nrobably the two best sxperts in the country in this
particulsy fleld) we arse all of the oninlon that Tthe Jury ays-
tam would ba the %ggt‘way $o handle these enseg; h@gavéy, we

have ne objaetilon to the TVA gnecial lepislation 1f thes TVA

~wents o 4o 1% in thelr own getun,

It eertainly le & 1it%le bit harder for ug when we
go into that area. They ecan afford to go out aﬂ@lggy a 11%%1e
b1t move for 1znd, poasibly on She arsstlon of good will with
the nelzhbors down Lhers, whers we have ta,gaﬂin and try to
gat 1t Tor the rock-bottom dollar by the aprralsels thal are
made, Thay have anpralsals, too, but I think they can be a
1ittle moye lenlent than we can.

JUDGE DOBIE: Do you think that there 1g muoch gaszi»
fileatlion Tor ﬁh@ TVA systsnm ss spalnot the Jury system? Ve
tave had seversl of those eases. I am on the Fourth Clroult
Court of Apnesals, éaxaﬁimes thoy cover a wlde aress of very
dtversifled land and they »robably would be more 41ffleult for
o Jury then for exvert commissioners. Is thers &n?@&iﬂg in

tost argunant?

¥R, MaeLTOD: %e have condemned lands in that sane
pope--not 88 large an area but in the same locality. Some of

our ensas have gone to your Court.
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JUDGE DOBIE: That 1s right, and you think the jury
system worked pretty well on bthose cases?

MR. HaclLEOD: Yes.

CHAIRMAN HMITCHELL: wWhat were they for?

%34 MaelEOD: A variety of purposes. During the war
we took a lot of land for campsg down there. We took the Osk
Ridge property for the atomic bombs.

CHATRMAN MITCHELL: There is no such area as involved
iﬁ-the water power and irrigation projects.

MR. MseLEOD: Not as regards the entlre project, but
we have Very lsrge aress. e have now on the Sastannah River
30,000 acres which we are tak;ng in & orogram for the davelep»'
ment df the S&Qanﬁah Riverafer hydroelectrie power, flood con-

H

trol and river imwﬁévement;

The suggestlion has been madse in thét cage by the
Judge that we walve a jury and have a commlgsion apvolinted.
That 1sn't the immediate loeality, but we are nretiy close to
some of the TVA projests right in that area.

Ye have in Alabama large areas which are right in the
TVA area. _ _ 7

MR. DODGE: Who made the proposition that there be
a walver of jury?

MR, MacLEOD: The Judge suggested that. My personal
view was that 1 could not recommend 1t to the department.

JUDGE CLARK: I wanted to as® that, too. Wnile the
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Jury vrocefurs ls fundamental, 4o you have trials by single
Judges and walver of Jury? |
HR, MaclLEOD: In some caszes; but very seldom,
JUDGE CLARK: Thet 1s what would happen ordinearily.
If a Jury was walved, 1€ would go to the single Judge.

MR. MacLEOD: That 1z correct, sir.

PROFFSSOR SUNDERLAND: Is 1% your nracties to joln

many nereals with different ownershin in the same proessding?

MA. MaoLEOD: Yes, 1t 1s.

PROFESSOR SUNDERLAND: Do you find that that iz eon-
fusing to the Jjurilas?

MR, MaeLEOD: No, sir.

CHATRMAN MITCHELL: .Be you have one Jjury covering
30, 000 aeres with hundreds of owners to éass on it?

MR, EacLEGﬁ:, Ve would not ordinarily bacause in
30,000 acres with a number of owners we would have a grest
number who would settle. They would be eliminated. Ue have
had thirty snd forty tracts «with one Jury and there was no
confusion vhstever in faking tham up one right after the othar.
It is a very common ﬁractice.

MR. DODGE: Do Juries ééal'f&irly by the United
Staten?

MR, MaeLEOD: Yss, and with the owners, I hone, sir.

JUDOE DOBIE: Sevaral cases came before our Gourt

in connection with way nrolects and iﬁ.a majority of the cacses
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thet came before us it was the owner who was ehj%@ﬁiﬂg'ﬁﬁﬁ no%
the Unlted States, whleh would rather indioate that the Jurles
had been vretty falr by the United States and 4lén't have the
tendency of booming the nriees in order to beneflt the neovle
who live therve. |

WA, VANECH: Oup eyparience hsg been thet the Jjurles

naﬁs Leen most falr ae far as the Government and private 1itl-

- gants ars concerned,

- PHOFESSOR MORGAN: Yould you prafar to try your casges

hefore a single Judge or a Jjury?

MR, VANECH: It all devende.

PROPESSOR VORGAN: On the judge?

YR. VANECH: Wo, 1% depands on the type of onse.

PROVESSBOR MORGAN: Take thls case of 30,000 acres
where he sald he %oulén't recommend subatituting agmmigaiaﬁerg
for s jury, would you recommend substituting the judge for n
Jury?

¥R, MaeLFOD: No, I would not, =ir. That is my
nrargonal view, |

PROFESSOR MORGAN: You would rsther try 1t before

a jury with thirty~Tive tractas af‘lané than before & single

Judge.

KR, MacLEOD: Yes, In that nartieulsr case I nmen-
tionad there sre three vower comanles 1nvelved whiech own mogt

of the land, There w11l be a large number of yrivate ownershlps
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later in the »nroject.

I personslly would prefer to try the case before a
Jury rather than a judge.

PROFESSOR MORGAN: In the matter of time consumed,
does it take you much longer before a Jury than before a judge?

MR. MacLEOD: In that particular case I would say

that, with all resneet to the ecourt, it would ~robably take us

longer with the judge, becsuse the Judge would not make any

éﬁlings on the evidence. The judge would hear the evidence
and then rule, whereas with the Jjury he would, no doublt, execlude
a great deal of evidences, so that 1t wculé probably teke longer.

MR. WILLIAMS: It 1s a bit d1fficult to get a good
record for appeal purposes for cases hot tried before a jury.

PROFESSOR SUNDERLAND: How much do you save in the way
of labor and effort by Jolning different tracts over bringing a
separate procesding for each ownership?

MR. MacLEOD: That gould'depeﬁé entirely on the case,
gir. I couldn't estimate.

PROFESSOR SUNDERLAND: Do you think there 1s a very
considerable saving in joining?

MR. MacLEOD: There ls no question about it., We
have had cases with 300 and 400 tracté.

PROFESSOR SUNDERLAND: With different ownerships?

MR, MacLEOD: With different ownerships. There is

just & tremendcus saving in the physlieal work of prevaring
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napers for 300 or 4Q0 separste cases compared to doing 1t all
in one oase with mimrogranhed desorintions snd mimeogranrhed
11lste of nartles. You can mimeogravh your conles of notice
sinee they are all the same. The saving in Just physleal work
is tremendous,

MR. VANECH: Then you heve a money saving, too, on
publlieation, | |

JUDGE DRIVER: Isn't 1t true that you have to con-

“demn on oceaglon land in town gsltes where you have 1lterally

hundreds of tracts of small valus that would requlire geparate
plesdings 1f you nsd to geparate them?

MR, VANECH: That 1s right.

MR, MaoLFOD: Ye had made a vractice of comhining
traote without any objeotion or dAiffioculty excent that in
Oregon the court requlres us to break down the trects when we
make demosits, I think that 1s the only nlaee in the countery
where that ls required and'we have had no di1fficulty in any
place else in the country.

PROFESBOR MORGAN: Whare you try these large nmmbérs
of tracts bhefore a jury, do you get a senarate verdict for
aneh traet?

¥R, HacLEOD: Yes, sir,

PROFESSOR MORGAN: Do you get 1t at the end of all
the evidence or do you put in all the evidence on Traect A and

get & findlng of valus there and then proceed to the next traot,
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or do you submit the whole business and then have separate
flnaings‘for each tract? | |

MH. MacLEOD: That depands entirely on the type of
case and the type of land and the ruling of the court. The
general practice ls for the court to require whatever will do
substantial justice and equity to the parties. Generally we
gstart with one traet at a time. _ |
| PROFESSOR MORGAN: One traet at a time. Then you
don't throw all the evidence to the jury at one time.

MR. MaoLEOD: No. If the evidence is simple, it
may be thrown in together. |

PROFESSOR SUNDERLAND: 1In effect you have separate
trials.

MR, MaeiEGD: Yes. |

MR. DODGE: You wouldn't faver a provision that there
should be a commissloner with dlsecretionary power in the court
to order a2 jJjury trial on the application of elither party?

MR. VANECH: We would rather not have that. We
would rather have a Jury trisl in the first inatance.

CHATRMAN MITCHFLL: Your principsl trouble with
commissioners is that thelr sllowances have been too big?

MR. VANECH: it 18 quite an expense--expert witnesses
and exnenses therewith.-Mr, Chairman.

CHAIRMAN MITCHELL: If you kent the jury sitting on

one cagse with fifty different owners and separate trials day after
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day aﬁé waalk after week, have you eﬁgr stonped to compube the
Jjury milesge and per dlem for the commissioner snd eompare the
thing? |

MR, ?Aﬁgéﬁz Wa feol that after you have accomnlished
thet, you have accompllshed something. Under your commlesgloner
aystem 1t 1ls Just a pfalimia&rg and you have to start in all
ovar agaln, |

CHATRMAN MITCHELL: You start in 211 over again‘
4if.ygu nrovide for g Jury trial on anveal from the eommisgloner,

bhut sunvose you go from the commission Just to _the court withe

out a trizl de novo and have immediaste affirmance or dlsaporoval

on the record, _ |

YR, VA%@CH: In a great many'ef thess cases 1% has
bean our $X§efiance that where the commissloners are invelved
they‘have an interast in delsying the case and stretehing 1t
out, and in the long run it eoats the Government more money.
It may be a 1ittle more expensive in the situation you just
cited Lo use the Jury, but we feesl that we have eliminated
cortaln expenses that are not necessary by having the commis-
slonersg ellimincted,

PAOFES30R MORGAN: Do you get a result more aulekly
from a jury than from a aammissien&r?‘

MR, VANECH: Yas,

FROFESBOR MORGAN: These commlissions postoone and

nostoone so 1t takes forever and a day %o get the case finslly
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MR, VANECH: You +111 find thsd zome of these com-

migsioners nrobebly will sit for a few bours s day and then

21t agaln for a few hours on another day.

JUDGE DOBIE: And charge you by the day rather than
by the hour. |

MR. VANECH: Yes,

\ ¥R. DODGE: Then reaerve a declislon and walb untii

they can get together, ‘

WR, VANECH: They willl meot & few times to conslder
1t and then we are paying fér the sdditlongl exganses;

JUDGE DORIE: Thaet 1s the sort of sltustion we have
had where New York lew flrms want to charge £30 an héur when
a lot of ﬁha‘@ark was dons by the law clerks snd they wouldn't
anecify what was done by the law ciarks and what was done by
the nartners.

¥R, MaeLROD: We have a case now vending in New
Jersey. We understend that eounsel renresenting the landowners
12 veecaiving a fee of #400 a day. Thet ls the rumor. That cane
15 being tried to commissloners. I don't ¥now the counsel
raprazenting the landowners, 1 don't know » thing about 1%,
tut esrtainly thers ls an incentive there for counsel Lo tske a
grent deal of time hafore those ecmmissionars.

Theres slso ls an lnecentive to the commissloners who

wlll receive hlgh fees, as they do In NHew Jarsey, %o go on day
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after day. In that particuléé case we know that, unless the
commigsioners sxe=ed in eonsclentliousness and abillty anything
we have ever had in the State of New Jersey before, we are
golng to a jury trial. It is Just a positive fact that one side
or the other is going to askt for & jury trial and we willl get
1t a8 of right and if will be a trial de novo.

CHATRMAN MITCHELL: That 1s an objeotion to the

 commisgion »nlus a Jury.

MR. MacLEOD: That 1g correct.

CHATRMAN MITCHELL: Just take the commisslon case
alone with asvveal to a judge.

MR, Macl®OD: Our experiénee 1s exactly the same
with the eoémissionars without & right to 2 triel de novo by
a jury. |

We just hed a case that was reversed and sent back
to the court. It was tried to commigsioners in New York.
That case dragged on for days. The commissloners took it under
advigement. They convened and congidered it for days. That
ils the cagse you mentlioned, Mr. Vansch, where the fees were
£2500 apiece. |

CHAIRMAN MITCHELL: Suppose you had a rule that
forbade the court to allow more than $25 for an eight-hour day
for commissioners. Your trouble is that you don't have any
eontrél.

MR. MacLEOD: We consider we do have complete control
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over 1%,

CHATRVMAN HMITCHELL: You weye just sommlaining about
a %2500 gllowancs,

VR, MacLEOD: We are in thls position. It hag been
held time and time agaln that costs cannot be assessed agalinet
the United States, Thé$§ commisgionars' fees are vayable from

the funds that are avnropriated to the Department of Jusitlee

“gné are under the control of the Attorney Genersl and Azsistant

gﬁt@rﬂgy General. However, wve have to try our cases In the
courts,

CHATRMAN MITCHELL: Your noint is that, 1f you sre
st%hgy about fees, you get & bad result Prom the commissioners,

MR, MacLEOD: We have Aiffioultles with the courts
because they don't know thelr fees whlle they are seting., ?héi?
feas sre flxed afterwards gsnerally.

CHATRMAN MITCHELL: Suppose you ere not responsible
at all, Ths rule would atete a 1lmit and thst was %o be for
an slght-hour day. WYhy would you get any bad repctlion ag far
28 t&ﬂ result is acneerned with the court or with the commlse-
alonera, 1f they are held down in that way? L

MR. VANECH: 1In that conngotion we have to take into
conzideration that in some of these cases whare you do get real
exnerts in thiz fleld, 1f vou held them down to some 1imit like
that, T am afreld 1% would be hard to get these outstanding

man whom we have to have somebtimes 1n soms of these blg cases,
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I am not ecomplaining too much about the time they
put in. I wouldn't mind 1if they would just do the job and do
1t expeditiously and not drag it out. I think that 1s what
you mean by the eight-hour day. ‘

If we tried to do that, I feel certain we wouldntt
be able to get these expert apvralsers we sometimes need in
complicated cases,

MR, LEgANH: These are not appralsers.

MR. VANECH: Commissioners.

MR. LEMANN: They hear the testlmony of the apprals-
ers.

MR. VANECH: Yes.

CHAIRMAN MITCHELL: What does the TVA pay- for com-
mlssioners? | |

MR. SWIDLER: We vay %15 a day, fixed by law.

CHAIRMAN MITCHELL: Do you succeed in-getting compe-
tent men at $15 a day?

MR, SWIDLER: Yes, sir. The fee 1s not enough to
make the job a political plum. The judges take pride in thelr
appointments. There is some prestige attached to serving as
commlissioner and we secure on the whole very competenﬁ com-
missions. |

TVA has no part in the selection of the commiésioners.’
They'are gelected by tg@ court.

PROFESSOE SUNDERLAND: Are they standing commissioners
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who serve for a considerable period?
HR, SWIDLER: Yes, slr; they are atanding commlg-

slonars for thes whole condemnation program in a pariloulsy sres.

FROFESS0R SUNDERLAND: How many would there be of those

standing commlsslonars at one time? ,

MR, SWIDLER: There would probably be standing com-
misgloners in sach court 1in theh wa were condemning land,

| CUATRMAN MITGHFLL: Three men in esch court?

MR, SWIDLER: Yes, sir.

CHATRMAN MITCHELL: No alternates?

YR, SWIDLER: No, sir; 1f one man cannot serve for
any rrason, a substitute is s§palntéé.

JUDGE DORIE: Doesn't the court confer with you bee
fore srpolnting those men?

MR, SWIDLER: Not ordinarily.

JUDGE DOBIE: You don't have anything to do with
1t at a11? '

‘MR, SWIDLER: UNo, sir,

JUDGE DOBIE: Does 1t eonfer with the landowners?

MR. BWIDLER: Mo, gié. Prequently the cases have
not a1l heen f1lad at the time they are ap-ointed. At the
time tha flrst case la filed we submit ordera in blank for the
court to f111 in the names and make the arpolntmenta,

CHAIRMAN MITCHELL: What happens in the Digtriet of

Columbla when you have a government condemnation with this so-
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called five-man Jury law? Are they pieke&vby the judges here?

M. MacLEOD: The District of Columbin?

CHAIRMAN MITCHELL: Yes.

MR. MacLEOD: They areldr&wn from & special frese-
holders? pansl and the regular vractice with most of the lawyers
who represent‘iando%n@rs is that there 1 an agreement among
those lawyers (there are a group of lawyers who r@pr939n§
landowners )-- | |

JQBGE DOBIE: Sneecialista?’

MR. ﬁaeLEOD: Yes, they are gspecialista. Thay have
e spseclal Jjury panel that 18 made up of freeholders and there
will be aﬂywhera from twenty to thirty on that panel. Almost
invariaebly government coungel and the landowner's counsel will
get topether and by sgresment aérike of f the names except five
and those flve willl then act, |

CHAIRMAN MITCHELL: How much do they get pald?

¥R, MacLEOD: Ten dollars a day.

CHAIRMAN MITCHELL: Is that a 1imit by law?

MR. MacLEOD: That is by law. The difficulty we
have with this snecial jury in the Distriect is the time factor.
The case is tried in court and then there 18 no sctlon talken
until &'transcript has been vrepared. That may take a varying
time, Just denending on whether the reporter is busy and how
long the trial was. éounsellwill then meat and correet the

transerint, whieh also takes time. The transerint is then
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delivered to the forsman, They will consider 1t. We have st
timas endeavorad to have the court fix the time for the jJury
to make thelr retﬁ?n.

CHATRMAN MITCHELL: Dossg the Judge vreslide st the
hearing of svidenca by thé commisslon?

MR EagLEﬁﬁ: Progides at the trial; yes., The couris

have not yobt made any ruling in any ocase as to the time that

_ the verdiet shall be determined. ‘When the commissioners have

nflaalzy crrived st thelr verdilet, they notlfy ths elerk of The

court and a roturn iz made., In the ordinary case involving no
unugual features, a trial would probably take three days, it
would n»robably be slx wesks or tge‘ﬁgnths before there wase a
verdiet,

I parsonglly feel that those five-men commlsglons
could arrive st Just as falr and consldered a verdiet if not
g hetter verdiet if they 414 not aégourn and meat by thenselves
out of control of the erurt, 1T they did not have to arrange
thelr own gsrganai affairs so they can get together to discussy
the svidencs, Ingagme casaes the jury will ovass the transerint
around %o each one of the five ;urera to be rend and studled,
whnich 1s time consuning, |
: 1 personglly don't see why in the Dlstrlet that ques.
tlon of value ghould not be declded In the same way asg any
gimilar guestion of value in any other csse %ﬁ&ra it mipht

aviese. I don't see why the fact thaet 1t 1z a condemnation cese
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involving a $1000 plece of vroperty should ceuse some special
procedure to be established when the game factusl issue would
be decided in other typss of cases by a regular common law jury

of twelve.

MR. PRYOR: In the District does the prescribed

Standard Building
Cleveland

procedure contemplate a trial at any point along the line
before a reguler petit jury of twelve?

MR. MaecLEOD: I beg your pardon.

105 W. Adams Street
Chicago

MR. PRYOR: - Does your procedure in the}Diatrict at
ahy point along the line contemplate a trial by a regular jury?

MR. MacLEOD:  No, just by ths special Jjury of five.

» General Reporting

CHAIRMAN MITCHELL: Are they real estate men by

requirement?

» Conveniions

¥R, MacLEOD:  The only requirement is that they shall

be freeholders. As a matter of faet (how 1% occurs I don't

Law Stenography

Ynow), generally they are businessmen around town and are not

The MASTER REPORTING COMPANY, Inc.

necessarily real estate men but generally a higher type of
buslinessmen in the elty. We have high-grade condemnatlon jurors.

MR. PRYOR: Who gelects the members of the panel?

National Press Building
Washington

MR. MacLEOD: The Jury Commissioner.
CHAIRMAN MITCHELL: That is provided for by law?

FR. MacLEOD: That is correet.

51 Madison Avenue
" NewYork

"MR. DODGE: It is called a }Jury of five?
MH. MacLEOD: That 1is correct, _
¥R. DODGE: Apart from the ob}ections you have raised,
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does the Depertment of Justice object to that form of procedure
in the Distriet of Columbla? |

MR. MacLEOD: I am spesking from memory and am subjeoct
to corresetion. Mr. Hiiliams knows more about that than I do.

We have recommended the regular jury trigl to include the

MR. WILLIAMS: That is corrsot.

MR, DODGE: Ordinary jury of twelve?

MR. MacLEOD: Yes, sir.

_ MR. WILLIAMS: We would prefer to have the evidence
go to the evaluating body under the.sumerv;sien of the court.
We would much prefer that rather than, as happens in the
commissloners, where ons ia avnointed chalrman and he rules on
the evidence.

Under the sltuation you wers disoussing, Mr. Chalrman,
the revort when filed would go to the court for consideration.
Uvon heprjng of excentions filed, the court would affirm or
if 1% rejected the declslon, 1t would go back to:the commis-
sloners for a further hesring. That necesgsarily has to be so.

If the court is given the authorityAto reduce or
increase the amount of award, you might as well have your trisl
to the court in the first instance. |

We find on apneal 1t 1s very difficult under normal
cireumstances to reverses s Judgment based upon tﬁe findings

of & commission where that commission arrived at the facts,
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CHALIRMAN MITCHELL: You would have more trouble
reversing the Tindings of a Jury,

FR, ¥aeLilD:  HNet in perfecting the record.

MR, ?Aﬁzﬂﬁz The record is in bg%t@?.ghgp@.

MR, Eéﬁ&gz Dogsn't ths Judge rreside at the trial
to a five-man Jury?

R, MacLBEOR: At the trial but not in the hesrings

. to conelder thelr wverdiet, They do that themsslves,

CHAIRFAN HITCOHELI.:  The only differensce is that iﬁl
an ordinary Jury trilal they go off in a room by themselves and
the Judge 1s not there, but they have to sit there untll they
pet through, Under thle systen tﬁ%yrsa& %ak@ thalr time, ALL
you need 1¢ g time 1imdlt by law or rule gs“tﬂ when the renort
'shaalﬁ come in,

MR, PaoLBOD: When you have s jury that has heard
the evidenos and then immedlately considers the e%i&ene@ and
arrives at a verdlot, they have sverything that harvensd in the
trial in mind, They remember the witnesses, They remsnber
them not as names; they ?amémber them ag ;g?é@ﬂg. They see
them, They are tectifylng before then,

With the Dlstrict syatemzit is generally two wesks or
a month belfore they are presented with the transeript. Almost
anyone taking a transoript knows that 1t Just ien't the same
reading a %raﬁscriptian blaek and white ase considering what the

wltness has sald on the stand, the demeanor of the witness, andee
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JUDGE DOBIE: And he forms lmpressions at the time
the testinony 1ls glvene

M, HMaeLBOD: That is corrvsoct,

JUDGE DOBIE: “hevress, 1T he gete 1t gtale afberwards,
he has forgotten those lmpressions.

i, MaocLEOD: That is right.,

CHAIRMAN MITCHELL: How does the TVA commlsslon

- do its work?

MR, SWIDLER: The tra&geri@t 1g ordinarily not made
up é3§@§$ in the case of appeal and deolelons sre handed down
promptly after the conclusion ef_tﬁe hearing,

GHAIRMAN MITQHELL: What séﬁtrsl have gaa? Why is
1t that the District of @miambia commissioners wander aronnd
Tor five or six weeks and the TVA commlesioners make p%aggz’
declelons? Ve are tryilng to get at the esnuses of these things,

MR, BWIDLER: I don't know all the veasons. In oup
letters to the courts advising them of the need for apreinting
a commlaslon we do make the sugpestion tﬁgt one member be a
lawyer, and thus Lar every Judge haz ascented that reconmendas
tlon and has &??@iﬁtéﬁ one member who wag a lawyer--not nove,
The lawyers have bsen able men and the errors in the admiszsion
of evidence are probably not in execess of those whish would
oseur in a trial to the oourt dlreectly.

Hi, PRYOR: There 18 one thing I don't understand

about the Dlstriet of Columbla sltustion, If the Judge vresides
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at the haaring before the compigsionsre, how does 1t happen
that the ehalrman of the commlselion hae anything to do with
the ralings on evidenee?

I, HacLBEOD: T beg your pardon, I dldn't hesar your
ouestion,

Wi, PRYOR: Ag I understand the stabement a while

ago, the commlssion aproints a chalrman ard the chalrman rules

- on the evlidence,

MR, WILLIAMS: I wasn't referring to the Distriet of
Columbla practlce. I was referring to the commlsslon systen
generally.

Hit, HMaeLEOD: I don't want to volunteer statements
here, but with reference to the Jury trial my own personal view
after a 1ot of experienae @igh 1t 123 that ve are taking what
we conalder to be the mont universal method of deternmining
compensation, There are some thirty-gssven states wherse ultl-
mately we have a trisl by Jury. So in our view that 1g the
vreferred method, Ye are following what 1o the statuiory
procedure in some thirty-geven states, |

0f those sﬂaﬁe§ twenty-seven have é 6®ﬁmi§9iﬁﬁ%? BY e
tem a8 well, wlith a rigﬁé to a trial by Jury de novo, Our
gxperlence has besen that the compisaionsr aystem iﬁj%a%%& inte
the Jjury trlal method ie merely a useless sten, If there is
any resl controversy, ons side or the other is going %o ask for
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MITCHELL: That ls an obleetlon %o having
bothr the sommlssion and the Jury., Let's forget about that for
a while and think about one or the other,

Wity MacLHEODY My noint is that in thirty-seven states
or thereaboute the leglslatures have seen. Tit to provide fov
a Jury frial for the é%ﬁ%?ﬁiﬁ&ﬁiﬁﬂ of this issue and in only

seven or elght states do you have only commieslonsrs--only Four

etntes, I believe, Ho our recommendstion 1lg in line with what

is the majority opinion of the states,

Another phase of 1t is this: The lssue of value in
a condemablon case 1g no different than the lesue of value
in shy other case, In those other cases we follow the usual
method and hgve Jjury trials. I personsliy cannot see why there
sho:ld be any diastinetlion, when we have a sagﬁ»ﬁﬁ whileh the
Unlted Btates is lnvolved and we ave spending tﬁ@ ?ééplﬁ‘@
moneay, as to why the psople should not decide how much ghall be
pald Tor property being condemned, After all, the Jury spends
the noney of the genersl public and 1t is the genseral publie
that 1t reprasents,

WMH, DODGE: Does the fivee-man Jury ﬁa?e t0 be unani-
mous in the Districet?

R, MgoLBOD: Yes, unanlmous,

M, DUODGE: How about the twelveenan Jury?

R, HaocliOD: 3nanimcus.'

FROFESBO0R BUNDERLAND: %What is the essential ﬂiffar*

ence In the funotlon and operation between a commission and g
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Jury?  Does the commission go off by i%gglf and operate as &
maater would, Saking testloony before 1t not in . the oregenae
of the Judpe, whereas the Jury pebe all the evidence in the
precence of the Juadge?

i, HaeLBEOD:  That 1z right, and the court rules on

~the evidences,

JUDGE DOBIE:  Yhe court speede 1t up, %oo, dossn's

1g?

DHAJRMAN WITOHELL: The only big operation we know
- / , ‘ )
anything about ' where lavrpge areas are lnvbilved lg the i,

sy

the Unlted 9tates had s number of othep blg enterprises, the
Coules ng, the Hoover Dam, and I ﬁg@;@gé othap Q@é?ﬁﬁi@ﬂﬁ;
that are on a parellel in a way with the Wa, inwvolving pgrest
areas of land gher@ you deslre wnifornity in swards, Certainly
you don't want a Jury giving ons man twles as muoh a8 the
fellow next door recelvad,

Hag the Department of Justice eonducted those 6one
demnatlon croveedings Ffor those other blg power and ilrripation

vrojecta’

HooLEOD:  Yes, sir,

éﬁaiﬁhﬁﬁ PIUCHELL  Ape they aeomparable in aiwve with
the 1V4 operation?

M, VANECH: To a large extent,

Mie HaoLBOD3  We had projects alonp the Kiaalaslinod
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River for the cannelizaticn of the river from 5%, Paul to just
above ©%, Louls. We took lands in connectlion with those @Tegeeté
in Minnesota, Wisconsin, Iowa, Illinois and Migsourl. ﬁe had
five different condemnation procedures, In Hinnesota I ﬁhing
we had a six-man commlssion.,

MR, WILLIAMS8: Three; six in Iowa.

¥R, MacLEOD: With a right of trial by Jjury., In

. Wisconsin we had a three-man commlgslon with a right to trial

gﬁ-jury.

CHAIRMAN KITCHELL: You mean appeal to a trial by
Jury.

MR. MacLEOD: As of right,

In I1linols we had the jury alone, In Iowa we had
a six-msn commlssion, In Missoﬁri we had a three-man commlge
glon with & right to a trial by jury.

I think that project would compare in extent and

quantlty of land, amounts of money invelved and the complexity

- of the factual and legal questlons with the TVA,

MR, WILLIAMS: We had tremendously large projects

during the war, of course. Ons example was Camp Stewart in

Georgia whlch consisted of 550,0UO acres, Another example was
the Hanford projeet in the State ofIWashington, in your dlatrict,
Judge Driver, involving probably 500,000 acres.

CHATRMAN ﬁITCHELL: How was that tried? By a Jury?

MR, WILLIAMS: By a jury.
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~ CHAIRMAN MITCHELL: D1d you have one Jury handling
the whole thing?

MR, WILLIAMS: They came on as contested cases and
they were set down for trial as each case came up.

CHAIRMAN MITCHELL: Was there more than one owner
involved? '

MR. WILLIAMS: Yeé. The tracts would average from
150 to 350 acres. |

| CHATRMAN MITCHELL: You dldn't get any uniform result
with different Juéieg;dealing wlth the same sort of situation,
d1d you?

MR, WILLIAMS: I think so. I don't think 1t was too
much out of line. We have the Garrison Dam projeet in North
Dakota, probably 500,000 acres, the Central Valley ?rejeet in
California, the great Bonneville Dam in Oregon. Those were
tremendous reservolr areas. Some of them go into many districts,
You might have a different type of Jjury in different dlstricts,
gt11ll we think 1t is all right. |

MR. VANECH: If the S5t. Lawrence waterway gets any
place, it will be a big one. ‘

JUDGE DOBIE: It will be a buster, won't 1t7?

MR, MacLEOD: Depending upon the tlme and the con-
ditlons, there ie a great uniformity of Vérdiets.\ It depends
to a great extent on the area of the country. |

For examglé, I can say that unless there was something
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very unusual in Haryland our werdicts would run from & to 18
per cent over the Govercment Psgatimony. 1 diseusesd at one
iia@laith Judpe Chestnut the uniformity of verdiets, e told
me at one tlme he and the asslgtant gﬂig%ﬁ States attorney had
a formuls for working out what the Jury werdliet would be and
that was almost gan%f&llg trus.,

Yor Anstance, on éam@ 5%%&&?%, which sonslsted of
SB0,000 sores, thers was a rrext deal of uniformity of verdlets,
‘Of couree that 1s not always true. @e‘havg some verdiets on
particular tracis which will go up for one reason or another,

ﬁﬁ&iﬁﬁﬁ%‘é&TﬁggLLf In that ease did you have %o
Tight the thing out penerally or a1a you settle a large portion
of 1t without litigation?

MR, HMacohiOD: In Camp Stewart we 444 settle not less
than 80 per cent. _

MR, DODGE: Ie there any notable difference in tendency
between commlesioners and Jurles to Tavor one party or the

othepr?

it

Mty MooLEOD: Are you distingulshing between comnise—
sloneres and Jjurlies? |

MR, DODGE: Do you get better verdicts from the Jury
than you do from the comnlesloners from the polnt of view of
the Government?

MR, HaeLROD: I would say with aémmiégicngrg vou wounld

zet more compromise awardse, where they arrvive at some CTigure
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in betwesn all the evalustlons testified to by the experts.
CHAIRVN MITOHELL: Isn't everything a compronlse
wlth twelve men on the Jury and a vnaninous verdlot?
. Hite HaooLBOD: 1% 18, but the Jurles are inclined %o
take one sat of Tipures or the other, Also, they are insirusted
not to é@%ﬁ?ﬁ & @uaﬁiﬁﬁt verdiet,

JUDGE DOBIE: Each man pute down what he thinks and

they divide 1% by twelve,

D1d you not find Judge Chestnut very sx@éaiti@ag and
a very Ifine Judge?

JR, MaoLEOD: In ny a;inian in condemation eases he

is the finest Judge you can find on zhs beneh, snd svery lande

owner gets gﬁatiee,;m his court, at least in ny experience,.

| GHATRMAN MITOHELL: I have wrltten every judge that
ever sat In a TVA case and asked his views on this point and
28 far ag the TVA is a@g&éyneé& about the anI% @bjes%ioﬁ to the
syatem that ls qulte general among the judges ig the n@@%gqity
‘of having the thyeeajaﬂgs distriet court iaai@gﬁ of having
the one-judge dletrict esuf%¢ it you elimin&ﬁ@ that in the
TVA system, you wgulﬁ have %ﬁ*ﬁéf e@ft of the Judges who daali
with thoss thingg not only iﬂ'fﬁ?ﬁf of the commisslon system
and violently opposed %o the jury system, but they volunteered
the information that they believed in the commlasion ayatenm
in cases other than the TVA cases,

I was in the Dpepariment Tor four years and I saw the
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regults of the eonformity system where Jurlies were uged, I
remerber o this day how the Assistant Attorney General in charge of
the Lande Divislon, Seth Hichardson, shouted higﬁh@aﬁ of f be=
cans gufiés soaked the Federal Government, Itjgag h@-whg drew
the TVA Act. He was out of the Department, but Senator Norris
wasg iatgﬁestea in thsvﬁ?é and he and another friend he haé

in the fenate appealed to him to draw up the TVA practice in

condemntlon cases and there 1t la. He wiped out the jury and

eubstituted the commlsslon and provided for this three-judge
ssﬁ?t; Hip idea wase that, 1f three judg@s~egtablignsé a sord
of standard for an arsa, the rest of the people would just
about accept that in settlement, Thé VA people have héé s;lgﬁ~
ald results, |

I wrote Seth Hichardson who usadvté be head of the

Lande Division and who wrote the VA law and handled condemna~

tion cases for four years in thaDepartment'aad hig idea was that

1t was a question of whose ox was gored, For the four years he
was there, from his ezperianee (maybslthsy'wgr@ﬁ‘t an good
trial lawyers as you fellows ars), they ware Just au%éag@é
at the way Juries would soak the Federal @averﬁésnt; They
seened %o feel that, if the state ér city was Géﬁﬁsmniﬁg in

thelr own community, that was something elee; but they é@ulé

rald the Federal Tre&garg down here in ¥aehilngton for the benefi%f.

of the landowners in thelir territofy, and they wers willing to
do 1t, ' .
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Ui course, At iz hard Tor us to realize what & 4Alf-
forence of ey %@i%ﬁe@ there L1 in that sort of thing,
M, VANEGH: I think the tvrend has changed sineeé

then, Zhere have been mors dealings with the Paderal Governneny

on the part of the §§§§1% of the varlous atabtes

Qﬁﬁlﬁﬁéﬁ HBITGHELL:. They avre ?ﬁ§i§glﬁé§$:%a§§$ to
the igﬁ@?u% éavarﬂmenﬁ*

i, PRYOR: There are nore people ?ggiag %azﬁg;_%ﬁég

M, VANECHS: They ave getting %o know the Federal
Governmens.

R, MacLBOD3 I don't lknow whether My, Rlohardson
mentl ned the experlence of the Department of Justles in the
Disgtries of Golunbla. |

CHATRMAN MITOHELI: He dldn't ﬁaygran awful lot of
1t in the Distriet,

MR, MacLEOD: fome years 20, b?iﬂ? o 1829, %3%

Disgtriet had » purely comnlesionsy gyzt%m of thres commigalioners,

- who opsrated generslly an commiaesioners now &éayéts th?&@ shout

the country. They sat and heurd evidence and considered 1%
themeelvesn and, Af you aidn'y ke thelr award, you went ﬁ%\
the court, | | |
MR, Glasery, who was under Mr, Richardson and who was
sensiderad an oubebanding ﬁgn&eﬁﬁaﬁiaﬁ lawyer in the Distrlot,
instlgnted the movement to ohange the Distplet act to provide

for the five-nan jury which would sitnhefsré the court so that




Standard Building

The MASTER REPORTING COMPARY, Inc. 105 W. Adams Street

National Press Building

51 Madison Avenue

Cleveland

Chicago

Washington

New York

Law Stenography * Conventions * General Reporting

92

the court eould rule on the evidence., His reasons were that
the commissioners, as they do now in our c¢cases where we have

a commigeglon, will tzke all the evidence there is and go on
day after day and let the Government or the landowners offer
evidence that is totally immaterial and i?yelevanﬁ, with great
ex@ense’ana great losé of Time and also, of course; of some

influencé to the commissioners by e@nsi&ering inadnisslble

"evidenée. I velieve uﬁ@er Mr., Richardson Hr, Glassry drafted

the present District condemnation act, which provides for the
Judge to sit and rule on the admissibility of the evidence at
the time.

That 1s only indieative of‘my versonal objection to
ﬁhé purely commissgioner system where the commlasioners sit
out of the presence of the court with no ruling, and the experl~
ence in the Eistfict led to the change in the law to provide
Tor this five-man jury system,

MR. VANECH: In connection with fixing the fees of
comnissloners, I didn't clarify my reason for saying #2656 a

day. It depends upon the type of property you are taking. For

exampls; we are requested to take over an offlice bullding; say;

for the Veterans Administration. You wouldn't get very good
commissioners to sit who would understand that type of work
for $26 a day. That is why if there was some breaxdown between
busliness property and vacant property and other commercial

property, so the fees could be fixed in keeping with the type
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of ;@ﬁ?%%%g that wonld be taken, I would be willing on thay
%@é@e; however, I am afrald to Just 1isit then outrighi,
| CHALRYMAN VMITCOHELL: Vhat is the Distriet law on

feee Tor comnlosloners?

MR, bgeLBEOD: The Distyriet of Colunbia?

CHAIHMAN WITOHELLD Yes,

ﬁﬁ; HaoLBODY  Ten dollars » ﬁg?;

PROFEBGOR MORGAN: Thet le Tor the gpecial Jury,

CHAIRMAN MITCHELL: They ave specially chosen people
who would not work for £10 a day.

Hiis LEMANN:  What kind of peopls do the TVA pet for

MRy BWIDLERS  One lawyer, ueually a real estute man
and Tarmers usually who are well versed in land valuss,

¥R, LEMANNY They are in ar?ﬁral commund ty. They
could probably get a better man for §1B a day than you would 1
the Ci%y of Washington,
How many days do they usually sit?
Ve HeCARTHY: That would depend of course on the

complexnity of the sase, I would say that the average case is

94

n

tried in one to two dsys. I don't believe the total commiseion

fea on any oase rung over thres days, That is the laength of
ouY average oase,
e LEMANN: Do they make a transeript of the oroe

ceadlinga?
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MR, MeCARTHY: They make a record, but it isn't then
typed up until there ig’aﬁ apoeal. The commisslon mests Jjust
1ike a court, They meet in the Federal couriroom, The attor-
ney is always the chalrman, He passes on the evidence. Th%y.
hear proof in strict compllance with the laws of evidence.

They decids the cases Trequently thait day, almost always in
a Week, | |

MR, LEMANN: When you go to the dietriet court on
apreal 1% is heard de nove by the three judges? They don't
paj ahy attention Lo that reaé?&,yeu make>&g a new record, or
am I wrong?
| HR, HcCARTHY: The ﬁtaﬁute‘says de novo, but astually
the case ls heard upon the record before the commission, All
the distriet courts in which the TVA operates have made such
a rule with the exception of Virginia. I don't think they have
masde such a rule as yet, The district courts all have standing
orders which require each party on an appeal from an award of
the commlssion to show ¢suse why they should introduce addi~
tlonal proof, and in elght trlals out of ten 1t is sxcluded,

I éenft believe we have had more than four or five eéseg in
%hiehtaééitianal propf has been taken by the court, |

PROFESSOR MORGAN: It 1s rsally an equity appeal
rather than a trial de novo. - |

¥R, MeCARTHY: 7The court passes on it pretty much the

way the Clreoult Court of Appeals would, except that 1t has
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creater freedom in permiiting evidence,
PROFESAOR MORGANS  That is not my 1dea of a trial
de novo, |
| MR, HMacLEoB: Wesn't that raleed in the Parson onse
sndt the Fourth Olreult Court of Appeals spoke on that?
JUDGE DOBIE: We deeldsd we sould go into 1t de novo.

MR, LEHAMNE In the appellate court the siatute sayse

”ﬁyﬁu are not bound by the findinge of the commission or the

diatriot sourt,; but 1% ﬁgﬁaﬁ’% say you shall Sry 1t de novo,

The distrist court is supposed to try it de nove. The appellatbe
court s free o dleregard either the commiseloner's renery or
the revort of the district court in the awerding of §$ﬁ§§ﬁu&§i§3.
Thay @ﬁﬁ-igﬁé?% the ?@?ﬁi§¥ of either tribvunsl, I %éalﬁ think
thet the diatrlet court would try 1% é%ﬁae?g, hut in vractice
aprarently even the dlesrlet court oouldn't try 1t de nove, as

1 underatand it,

OHATRMAN MITCHELLL Do the words “de novo" appear in
the etatute?

Hh, HoCARTHY: Yes, I% saye: "On the hsaring befove
the dlstrict ﬁaurt sugh juég% gl @73 pase de novo on the roe
osedinge had before the soumieslon, ﬁ%? review the Tindings
and may review additional evidence,” |

CHALRMAN MITOHELL: That means they can recelve the
reeord made before the ecommisslon and add %o 1% A they want to.

Mil. LEMANNG 4 dossn't say ﬁry de novo; 1% says

foass de novo®,
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de novo,

rreater fresdon in permitiing evidence,

PROFESSOR BORGAN:  That 1s not my idea of a trial

MR, MaoLBODy Wasn't that raleed in the Parson onse
sod the Fourth Clreult Oourt of Appeals spoke on that?
JUDGE DOBIE: We deslded we tould go into 1% de novo,

M, LEEAMNT In the appellate court the sitatuts says

you are not bound by the Tindinge of the commlssion or the

éig%@ié% sourt, but 1t dosen't smay you ghall try 1% de nove,

The dietriet court is supposed to try 1t de novo. The apoellabe
court is fres t0 dlsrepard sither the commiasionertse renort o
the venort of the dlstrict court in the awarding of Qaﬁggagaﬁiéé.
Thaey ﬁ%ﬁ.igﬁ®§§ the v@?ﬁigi of either tribunsl, I %éalé think
thot the dlatriet court would try it ﬁ%qﬁﬁﬁﬁ; bt in nrasobice
apnarently even the éigtﬁis% court aouldn’t try it de novo, asg

I underotand 1%,

CHAIBFAN BITOHELLg Do the words "de novo” appaar in
the statube?

M, HoCGARTHY: Yes., IY saysty "On the hearing befove
the distriet court, such jgégé phall pase de novo on the proe
cepdinge had befors the a&&m&gﬁiaé, ﬁé& review tﬁg Tindinge
and may review additional evidence,” |

CHALRMAN MITOHELLRY  That means they can reseive the
record nade bafore the commlsslion and add %o 4% 4F they want to.

MR LEMANNE 1% ﬁ@%&ﬁ’%_ﬁay'ﬁﬁg ﬁ% novo; 1t says

tnses de novoe",
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Lloportant thing to the %igants and to the Government, Many
of these people have thelr 1ife's savings tled up and we Tesl
that this should be presented in esuch o way to a court that
hey oan be propsrly protected, that records can be nmade, that
the rules of evidence oan be passed ﬁ?éﬁ by the Judgs vho is
sompghent %o pass on %h@é@'

In that way, we fesl that, although 1% cosis the

- Government more money, 1f 1t does that, Juntloe prevaila, We

are not out to take these people and knoek them over the head,
and take thely ?rag%%%y awa¥, That 1ant the eight thing and
1% ien't the prover thing o do. |
Yhere, as in the last war, the Governnent had to
go inte a blg orogran of taking peoplels property overnlght, the
Amerdean people have showed thelr patriotism by giving then
up, In many omses there were bulldozers at the back door before
they had a chanoe to relooate thempelves, |
It we are golng to do that (and we have to move in fésté,

we aan deposlt the money and take pogeession, ag was done

~during the war., They could deaw out from the devnosit the danownnt

put on Bhe property by the appraléer for the Government. They
have the right of appeal,

e

Ha should ses to gz>§agz the whole proosdure is ivon-

elad in that 1t proteots the pights of the indlviduals as well

as the Government., The only way %o do that is $o have 1t done

through chennele that people who are working on this nartleoular
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progedure may have a @ﬁénﬁﬁ to pass on the legal guestions,

That i1s why in a Jury trial wlth the Judge nassing on the

| gusstlons, you have established g record that is falr %o sll

sonoerned,

MA, LEMANY: How many condemnation procesdings did

you hsve in 19477 How many were instituted?

HH, VANECH: I would say 15,000 to 20,000.

Wi, HekBOD: Tf&éﬁs.

1R, LEMANN: Not that many separate procesdinss, but
thousandg of prosesdings, | |

MR, WILLIAMS: The average ls ten traete per prooceed-
ing.

MA, HaoLEOD: There are something like 285 river
improvemsnt and flood control projects belng ﬁsrrigé on by the
War Department at the preset time, We will have a great deal
of econdsmnation in sach one of those vrojeets. A great deal
of that Q@rk will go iﬁﬁ@ a great number of traects.

MR, LE%&%%& Is the TVA likely to decline more in
condemnstion cases? | |

¥H, BWIDLER: I waulﬁa*t‘say g0, slr. We are not
yet in the bulk of condemnations thst will be necessary in
aannea%i@n with the two dams which are now under econstruection,
and the volume of condemnation cases for transmission~line
purposes will orobably remaln stable, 1f 1%t does not in faot

inerease,
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I think it will have apreared to the Commlttee, if

I may say so, that ths<§epartmaﬁt of Justice and the TVA are

not talking about the same kXind of a @@mﬁigsion oroceeding,

The experience of the Department with s commlssion proceeding
apparently has not been very hapoy; but tgey have had no
experience with the TVA commission procedure. Thelr proceeding
has been under the Conformity Aet with the commlssions established
~undexr varlous state laws, _

.‘ Ours 1s one specifleally designed for a Federal

agency and has features which are .quite dlstinetive and which

do not present any of the major objections to which the Depart-

ment of Justice refers.

CHAIRMAN MITOHELL: wWhat are the_éistinct;ve features

of the TVA commission as compared with the general use of the

commisgion?

MR, BWIDLER: Well, the first one ig that there is

~ho appeal from the commission $o a jury. In most of the states

apparently, as I gathered from the statements which were just
made by the representatives of the Department of Justice, the
cominlsslon proceeding is a wasted effort beeause elther party
may, and one almest always does, exercise the right of apveal,
and then the whole case must be tried again before a Jury.

In the seseond place, under our procée&ing all of the
evidence must be put in before the commission because the sour e

requlre a showlng of necessity before permitting the introduction
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of additlonzl evidence, so that there ls importance and dignity
in the proceedinge of the eommiésicn.‘

Another feature 1g that the commlssion 18 notb
apvolnted for single cases but is sprointed for the whole
proceeding in the area, so that they acguire a dégree of Gom=
petence which comﬁiésioﬂﬁ acting in isalaﬁeé cases would not
be likely to obtailn,

Horsover, the statute provides that the commissloners

*must not be drawn from the area in which the property i1s located,

g0 that the commisslons, although usually consisting of men
generally well wverged in resl greperty-valuesg exclude the wen
who have an interect in awards beiﬁg either high or low,

CHAIRMAN MITCHELL: How does that work? Isg the
United Sﬁates dlstriet court under your gystem limited to in-
cluding no more than land in that distriet in 1te proceedings?
It cannot have lands iﬁ two distriets or two states hefore a
gingle distriet court?

Hit. SWIDLER: That is right, sir.

CHAIRMAN MITCHELL: If you have a larger ares then
ﬁha digtrict that is belng é@ndemned, you cannot go outside
the dist ict to select the commissioners? |

BR. SYWIDLER:- None would be selected who live in the
regervolr area, for example, so ﬁhare‘isn't the pressure of
cne's nelghbors being involved in the condemngtion,

HR. LEMANN: You have standing commissionera?
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LEMANN:  How many such groups do you have %oday?

Hgl? o dozan,

DODGEY  How freguently does the IVA appeal to the

thres=judge court from the conmisslons?

CIE, SWIDLER: Very, very rarely. What would you say?

tR, MoGARTHY: I would say there ave appesid in

. possibly & o 10 per cent of the cases and that the appeals

were about soually divided,

CHATRMAN MITOHELL: Between the Government and the

property owners,
1, HeGARTHY: Yes,

M, LEMANNS  They usually =top in the dletriet court?

YR, MeCARTHY: Almost alwaye, slr.

SWIDLERY There have besn only a dozen opges

EEEY
ATy .
:;;ﬁ é
SN

that went to the CCGA ig élld

Mie HaoLEOD:  With all respect to Me, Swidler, 1f I
nay say oo, there is nothing unusual about a Federal stutute
ovoviding Tor a conmissloner system. 1In the Misslesippl flood
eéﬁ%@al leglislation they oriplinally provided fa& s commissloner
syeten, a sonmisslon of three men, That was amended about two
veare @ggrﬁg provide Tor the determlnation af value 40 a&agyégééas
with the gitabe procedure, arolying speeifleally with respeet
Lo the deternination of conpensation and the Conformlty Aot

with respeot to the Hississlppd Tlood conirol prolect.
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JUDGE CLARK:  Who asked for that change? Did you?
i, HaeLBOD:; We did not,

MR, WILLIAKD: It was orineipally ag o vesult of the
objeetlong of the 8iate of Missouril and others thot we are not
entitled to a Jury tzﬁ.&l.

M, HaoLBEOD: Congrsse eliminated the three-man oome
migelon and made us ssﬁfaég ﬁa the ﬁiﬁﬁ@gﬁi atate 1&%;

OHATR®BAN . MIT xiig;g’i% “fen't that what you have in the
5*%4 Bion that arose when Congress best you down on the o
bllls that were introdused a couple of years ago, vhere no
matter what the system was in the state, Jury or commisslon,
all the congressmen olubbed topesther and sald %hej %aﬂﬁ%@ 0
have o nformlty with the atalte law?

I we provided for a Jury system in all eases sush
a8 you want ug to 4o, vou %Qﬁj@ run up againest the sams situa-
$ion in the House, 1 vead ali the debates on those two bills,
Thelr views are reflected in the Misslssippl cese sarins that
the syetss ought ﬁa be whilchever g pregoribed by state lay.
Congress would dlesporove any such attemnt on the ground thai
we were not uslng the conformity ggst&m ng to these compensa~
tlon Lribunale,

I read all the debates in Congrems on those two bills
and without a doubt the bulk of the conpgressmen were of the
opinion that the sonformity sygﬁaﬁ'aagﬁt to ?révail and every-

body who spoke on the subjeot sald, "I want the system that ny
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agalingt the bill,

i, HMaeLZOD:  The revnorte you recelved from the bar
generally iniisaﬁ% the same view,

JUDGE CLARE: You have had them all,

MR, ﬁg@&%@ﬁé ?h%y‘gsna?ally fav@é thelr loeal
syaten,

HR. VARECH: They are Jealous of their own systen.

CHR. LEMANE:  Exeept Mr. Armstrong who saye that we
are poliroons unless we adopt a uniform system for everybody.

VR, ﬁagLﬁﬁﬁi I can't see the distinetion that Fr.
Ywidler endeavors to make, His @?iﬂéip&l gaint wad that %héga
finﬁiﬁgé of thelr commlssions were not appealable to the Jury.
We have that experlence in four stabtes and we had 1t under the
HMisslesippl Tlood confrol lggisiatiﬁﬂ prior to the amendment.
We follow the regulsr rule in selecting jurors which are ime
paneled, And the Judges invariably follew the rule that they
want and we want Jurors and comeissloners from the srea rather
than from soms other area who may bes totally unfamiliar with
the land in that area.

e feel the better informed whabtever body is that is
determining the compensatlon, the falrer and more equitable |
will they be in their determinations.

Outslde éf that one distinetion that the commlesioners

under the T¥A must not be from the area, I see no aifference
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than the proceedings we have had with the sommiseloner sy ohen,

M, LEMAHN: How ﬁéﬁy other etatutes besldes the
Hlesleklppd Blver Llmprovement statute are there that you can
think of setting up a speelal system? '

MR, MaoLBOD: Pederal?

Wi, LEMANGT Yes.

%%Q MaolioDs ﬁ&ﬁ%‘éﬁﬁsyt the Distriet,

e LAMANNS That was one of the gquestions we were

égiﬁaziag this morning: How many other Federal statutes are

there that set up speclal tribunals,other than the TVA and the
Dis trlet of ﬁ@lambié? |
| MR, WILLIAME: You do have a-g?@éééa?% in the

Distrist using commisslioners, |

CHAIRMAN MITOHELL: They use the Piveeman syoben,

HR. HaoLBEOD: That ls vight, |

CHAIRMAN BIPOHSLL:  In aﬂéiﬁiéé you have the Federal
statutes that epeclfy the tribunal, like IVA, the Distrlet of
Columbla and the Missiesipl Blver flood control,

Hte MaeLEOD: That was amended.,

GHAIRMAN MITOHELL: But it was Pixed by Foderal
stabute, ; . |

HR. DODGE: There are a lot of the Pedersl statutes
that say you should follow the loeal practice. There 1o one
of then in Mleslesippd. | '

e HpoLEOD: Yen,
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GHAIRMAN MITCHELL: In the original g%atute they

vrovided for s commigslion and not a Jury.

‘}3; & }/ifﬁaLEﬁZ} ’é ‘2{:8 $ &
The same as in the TVA, froem

conmlasion to jJudge, Is tﬁése any other that orovide fop

compleslona?

MR, HacLBOD: Do you know of any obher?

MR, WILLIAMS: Ho,

JUDGE CLARE: There are new ones liks the Atonle
Bnergy é@ﬁé which deals with paténte, and so forth,
Hh, VANECQH: We ﬁanél@ that in the Department for
ther,

H

JUDGE CLARK:  That has a speelal $tribunal or patent

comrengation board. -

MR, WILLIAMA: Not for iﬁe'aﬁgaigitigﬂ of raal
Batnie,

- JURGE CLARK: wu? rule on the surface would deal
with @???vthiﬁg, and, i not, 1t should deal with @Vgrvﬁﬁiﬁgg

Wi, WILLIANS: 88 to real property 1% shodld é&&l
wlth everything., |

The rule payel 3?35@@?&3 for publiec use®,

CHAXRMAN WMITOHELL: Do you conduot condemnatlon pro-
ceedings in the Department ﬁéﬁag on personal property oy the
Government's uss? |

i, VANECH:2 &%&35&@1&3.
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CHAIRMAN MITCHELL: That 1sn't personal proverty.
I am talking ebout machinery and natents and rights of that
kind.

MR. VANECH: Not in the Lands Division.

CHATRMAN EITCﬂELL: Is the law on paﬁents abéut'what
1t used to be, that the Governmenﬁ could meke use of the'patents
without o license and authorize its use by a contractor without

a license and then forbid the patentee from sulng the contractor,

Erequirﬁng him to bring a suit in the Court of Claims to regover

the reasonable value for the use the Governﬁent'@ut the patent
to? , _ .

MR. VANECH: I haven't been in that field, but there
has been some change with regard to propertles that are held
by the Alien Prapertg Custodian.

CHAIRMAN MITCHELL: The t1tle to those pstents are
in the CGovernment, but I am talking about an American citizen,
not an allen enemy. The law used to be, as I knew 1t, that the
Governmsnt d1d not have to condem and thgre was no procedurs |
for condemning a patent and taking title to the patent. They
used the invention and also contracted wlth the contractor so
he could use the invention and prohiblited the vatent owner from
suing the contractor, or enjolned him, and relegated tne,patent
owneyr to sulng in ﬁhe Court of Claims for damages. |

Is there any difference in that today?

MR, VANECH: I wouldn't know. That 1s handled in the
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Cleims Divislon exeluslvely. That ig a spseial fiazld,

CHAIRMAN MITCHELL: If there was a condemnstlon stabute,
wouldn't you know about 1t?

M. VANECH: Yes. WYe deszl only with the land,

MR, MaeLBOD: Ky, Cralrmen, with respset to your
gquastion sbout machlinery--

CHAIRMAN MITCHELL: I am not telking about fixtures.

MR, HaoLEOD: You ugﬁally tal¥ about machinery
affixed to the resl sstate.

| | MR, LEMANN: Can you glve us csses wheore you tried to

ret through Congress snenial nroecedures, as in the Eissi%gi@mi
proleect, and Conpress voted them down?

MR, VANECH: FPor example, the Columbla River Valley

Authority. They wanted to handle the 1ltigation with resnsot

1te own »nrolects,in aconnecetion with roal sstate out thors.
VR, LEMANN: That was voted down?

HR. VANECH: what really happened wasz thot we wore

- not eonsultad about 18, It had nassed the Senazte. Ye recom-

mended a vaﬁc; The parties who sponsored the bill sald they
vould tsalkte the sectlon and inﬁrgﬁuee new legislation if the
Presldent wouldn't veto the bill., That was done and 1t alimi-
nated the nacessity of a veto.

MR, LEMANN: That leglslation went through- with é

orovision for the aprlieation of the Conformity Aet in the
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Columbia River prolect?

MR, VANECH: Thot wee mainly the handling of different
nroblems in connection with the Columblas River authority.

MR, LEMANN: THow do you handle 1t when you sexpropriste
pronarty there? Do you proceed under the laws of the atate?

MR, VANECH: Yes. |

MR, WILLIAMS: The Bonneville attorneye wanted to

. represent themselves, It had nothing to de with procedurss.

¥R, LEMANN: Op tribunals fixlng values?

¥R, WILLIAMB: No, sir.

MR, LEMANN: Have you had other instanees whore you
tried to get statutes through to se% up srecial tribunsls and
Congrasg voted them down?

MR, WILLIA¥S: The general billl to establish the jury
trial system throughout the United States, gettling away from
the Conformity Act.

MR, LEMANN: Thst was triled twice, wasn't 1t7 |

CHAIRMAN MITCHELL: Yes, there were two bllls,

| MR, HaelLEOD: A 111l was offered and not azetad upon
in one angress and then introduaced in the next Congress and
votad down. E |

CHATRWAN MITCHELL: You want us to adopt & rule that
srovides for all the eases you have to dsal with, that a Jury
ahsll be uged notwithstanding the state law might provide for

& commiagion,
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ME. VANECH: That is right.

CHATIRMAN MITCHELL: 1In the face of the fact that
Congress twlce refused to pass that kind of law and in the
Mississlipnl csgse has changed from the commission system and
gone back to the conformlity system, what chance do we have of
being overruled by the Congress? |

MR. WILLIAMS: We suggest elther party, if he so desire
shall have & Jury upon filing a demand for it in the usuél way.

They can bé tried by the court unless the parties desire a Jury.

CHATIRMAN MITCHELL: I am talking about a commission.
You want us to exclude by rule the use of commissions. You
don't like commisslons and you want the rule to provide for a
Jury trlal unless the partles walve a jury and try 1t to a
juége.

That pfapesition hag been put un to Congress twice
and beaten, and in one case where they provided for a commis-
slon system,not a jury, in Mississippl, that desire for a
conformity system has induced Congress to pass a law changing
the Mississippl system and make the tribunal that whieh is
presocrlbed by loecal Misslissippl law, as I understand your state-

ment.

MR. VANECH: Mr. Chairman, we feel the recommendation
we made 1s the fairesﬁ‘to'the Government and the nronerty
owners,

CHATIRMAN MITCHELL: What is that recommendation?
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FRo VANECH: That the matter be handled by the jury
system and we do away @ith‘tn@ commisalon sysbem,

CHAIRMAN MITCHELL: I know you do. How gré we geing
to override the record in Congresse and gamble on getting by?

MR. VANECH: I think 1f they have proner hearings
on thls, we can point out that it is the only falr way o deal
with »roperty owners., Then they have competent peonle nassing
uron the evidence and dealling wlth the 1itigation and you got
g%&y from a lot of thagse dllatory tacties that T feel has made
many of the people of the country a 1ittle dispgusted with the
time and red tape 1t takes to ﬁut through a ﬁroeéeding. It 1s
no fault of the cgurf bacause tﬁe commisgionars have to have
time to ecnsider 1%, _

CHAIRMAN MITCHFELL: You are gatisflsd, if you refused
to follow the conformity system whilech Congress seems ta‘gaﬂti
and prescribed s Jury trisl in all cases as the initial and

final body to pass on values, you could persuade Congress to

shlft 1ts vosltlon, which obviously is in favor of the conformity

system, @8 far as the tribunal 1ls concerned, and I think you
are counting on that pretty strongly in view of the &rgﬁmahts
you are going to have in the Eguse; I d4idn't see any argument
in the Senate, |

MR, DODGE: Don't we have Jury trisle ln thirty-seven

states?
MR, MaoLEOD: Yea, =2lr.
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MR, PRYOR: If Congress wants to conform to the system
that 1s repregentative of thirty-seven gt&tes, they would be
getfing 1t by voting for a jury trial.

JUDGE DRIVER: Congress might vléw a proposed rule
differenﬁiy thasn a bill introduced in Congress. The burden
of proof 1s the other way. ‘

MR, WILLIAMS: Partiocularly 1f it had the supnortiof,
this Committee. , |
e JUDGE CLARK: Do you recall, Mr. Vaneoh, the four
states that hsd some other aystem?

i MR. VANECH: Michigan, Oregon, New Jersey and New
York. | '

PROFESSOR SUNDERLAND: Michlgan has both kinds.

MR. MacLEOD: New Hampshire.

JUDGE CLARK: How 4o you declide what to conform to?
Thefe are varlious nproeedures in some states. _

Mr. Sunderland, who comes from Michigan, was tmmg

us about the number there. 1In our own state, Connectliocut, there

are two réeognized npractices. One 1s the full commission of

three and the other, whleh 1s particularly being followed now
in hlghwey cases, is the court whiéh refers 1t to a state
referee,:a retired Judge as a2 master. How do you decide what
to conform to?

MR, WILLIAMS;: If they have a general statute, we

eonform to a general statute.
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JUDGE DOBIE: Suppose they don't have a genersl
CHALRMAN MITCHELL: Michigan doesn't have a general

statute., Thay have & dozen different statutes. .

Bl

&

VB, WILLIAME: It 1s fixsd by the Federal Court 1n

Hiehlgen and they use the commission gyabenm,

MR. HacLEOD: Miehlgsen is 1llustrative of whet we run

" into in regard to the genersl vractlee. In the Western District

wé‘ag% commigsloners under a rule of the Court, with a right %o
a trisl by Jury on demend, In the Bastern Distrlet we can go
Sireetly to & Jury. Ve have no commlssloners in the Eastern
Dictrlet.
MR, WILLIAMS: That 1s true in Virginla, too.

MR. LEMANN: Did you say there were thirty-seven
gtotes that »rovide for jury trials?

¥R, WILLIAMS: Yes, slr; elthar ln the flrst instance
or upon reguest. |

PROFESSOR MORGAN: I was inteoraested in the Misgslsaslppl
vroject whers you hod four stetes, three of whom had commission-
ers with arveal to & Jury and Missourl haed commlssloners alone.

What wug your s¥perience in that situstlon wlth reference to

ansed, and so fortﬁ, contrasting Mligsovrl with ¥iseonsin or

with Minnegota?

MR, WILLIAME: We had the game staff of attorneys

nandling that onrojeet. They preferred the I1linols system of
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s direect Jury trial in the first instance. You try a case once
and for all and you are through gith it.

PROFESSOR MORGAN: They tnougéght? that was better than
the Missouri system of commissioﬁgrs with apneal to the court?

MR, VANECH: ITowa has six ceémissieﬁers.

MR, HILLIAES: The attorneys preferrsd the Illinols
practice. |

MR, MacLEOD: And none of them_were I1linois lawyers.

CHATIRMAN MITCHELL: Whaet about the burden on the
courts in having jury trisls in all these cases where thers
are meny scores of property involved?

MR, WILLIAMS: The vast éajority of those cases are
settled. On occasions where an agreement has beesn reached and
the tiﬁle is bad we have to run it through the court and proof
1t up. We can vroof 1t up before a jury faster than we can
before a comnissioner and get pretty much ef’a directed verdlct.

CHAIRMAN MITCHELL: How about a contested case?

MR. WILLIAMS: If it amounts to anythlng at all in
thirty-seven of our states, 1t will get to the Jury anywa&.
One varty or the other will oftentimes not put up his case
before the commisslion, ssving 1tkf0r the jury trial and not
wlshing%@)revaal it.

; CHAIRMAN MITCHELL: Agaln you are arguing against
both the commission and Jury. I haven't heard anybody on the

Committee favor that. But here was your Missourl situation,
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wiileh Tor some time was a matlter of ocommlgglion nlus a judge,
and you had other Jurisdletione in whieh you had a Jury system
slone, or d1d you have commission and Jupy?

MR, WILLIAMZ: The Illinols voractice 1s & Jury in
the firet Inactance.

CUATRMAN MITCHELL: Between the two, how mueh of the
time of the Foderal court in the last stsle you mentioned,
I11linols, waes taken up with Jury trials? |

These Judges down 1in the Bouth say that, 1f you »ut
the TVA on a Jury sysbem, you wlll hsve the Federal court
loaded down wilth Jjury csses., Everybody willl be appesling bhe-
ceurce they will want to ganble on a Jury verdlet,

¥R, WILLIAMS: I don't know. I think ¥p. MeCarthy
gald they filed 157 cases last xear.

VR, MeCARTHY: Last yeor we dldn't f1lle so many,
posslibly 100,

MR, WILLIAM3: Thelr experience in ﬁettling cages 1s
Just as good, 1f not batter, than ours. So they had 10 cases
to o to trial én in that distriet cqurt, which wiil not
hurden that court. 7

CHATRMAN WITCHELL: You don't auite see my v»oinb.
That 1g the merit they claim for the eomﬂisalén aystem., Thay
have no jury, They say (gpd the Judges down thare agree) that,
1 you provide Tor a Jjury and not a commission and they have %o

call juries into thase osses, they wlll be swamned with jury.
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trials in the TVA aress. What do you have to say about that?
"MR. Ma.cLEOD: Throughout the war we took various areas
of lands in all states. Our experience has been slmost universal
thét in those staﬁes wﬁ@rerthey héve a ghort, clean-cut proced-
ure for condemnation with the Jjury trial and where the courts
will require us and the landowners to ovrosecute the cases with

diligence, we dispose of a far greater number of tracts and

cases in less time than 'in the states where we have a commission

aystem.

The nlaces where we dilspose of our work with the
greatest rapldity are in the gtates where the case goes on the
regul:r eivil calender snd when the case is valled, 1t 1ls set
for trial. If there 1s one tract or fifty tracts or a hundred
tracts, the case 1g set for trial, unless someone shows some
varticular resson why one or two tr&cté;should be set agside and
tried some other time. ' |

The case comes on for trisl and the cases are called
by nuamber serlatim and they are disposed of. The result almost
universslly 1s that after the trial on four or five or six
tracts, it ls very clear, unless there is so@othing most wun-
usual, that the verdlcts are gaing to run along a certain per-
centage or avefage over the government testimony, or a certaln
nercentage below the 1&nﬁ§wners‘testimony. At that time we

settle out the'great majority of the remaining tracts in the

cage,
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CHATRMAN %ITGQELL:' Are those casas where you uze
ona jury snd the jury returns = verdiet on one tract srter
snother before it goes on to the next one?

FR. MaoLBOD: That is correet.

We have dlsposed of aa many as forty trects in five
days in the Distrlot Court of Maryland, Of those we have
asctually tried nlne trants. We saettlad twénty-one after the

verdiets wore returned on those nine. The others we took formal

verdlets with no evldsnce agalinst the Government. That is

ganarally true, Thsat 1g what lavarlably hapnens in the aposd
of aisgasing}condeﬁnatinn cases, just like 1n‘aﬁhér‘@ag@3.
If the eourts wlll give us a spselal term of two or three waeks,
wa can disnose of fiftaen té twanty casaes in fwo to three weeks,

MR, LEMANN: T don't think I quite see thet that
meaets Mr, Mlitchell's statement of the TVA polnt. You have
demeonstrated by your answer that you move more raridly by the
use of the Jury, but hiz »oint in repgard to TVA 1is th%ﬁ you
wouldn't settle as many csses out of eourt 1T you had o Jury
apnlled in the TVA situation, because the landowners,,without
regsrd to the time taken for the dispesition, would be inelined
to think they would get a betier award from a jury tnaﬁ they
now get from the ecommiassioners.

Wasn't that your question?

CHATRMAN MIPCHELL: Yes, but 1t was on the assumptlon

thaet thare wasn't one Jury which would nasgs on all the cases,.




Standard Building

The MASTER REPORTING COMPANY, inc. 105 W, Adams Street

National Press Building

51 Madison Avenue

Chicago

Cleveland

Law Stenography « Conventions » General Reporting

Washington

New York

117

Thay are meking a case whers fhey have ons lawsult iévgzving
avary nlace of land in that dlstriet thet 13 polng to be con-
damned, and, as I understand them, they impansl a Jury not

for aseh nartieuiar treet or two grouns of tracts, but one . jury
for the whole business. So the jury sterts 1n and hears ssoh
case in turn. They hé&r the evidence on Smiﬁn and raturn é
vordiot for Smith and then they would go slong for several

wankg trying casges one after another. Breoause the same Jupy

‘g uged, thore la a uniformity in the result schleved there.

MR, LEMAMN:  Mlght not Smlth and Jones concelvably
hove z feeling that, 1f they could get 2 Jury to pass on Lhem
and all thalr &sgaciéﬁas and frienfs, that jury would é@ %@ﬁt@r
for them than the commlisslon would? I underztood that %o be
the noint.

MR, MacLEOD: Our experlence lg to the contrary on
tnese.ggaﬁle who want tq'tgke a ehance. The commissloner's
hearing 18 very informsl. A lot of owners will not aell until
after the comﬁissﬁenar*g award, betause they f@el they have
another blte to take bafore the Jury. Tt -1s the finality of

the actlon elthor with the TVA or with the jury thet daternines

“when you rrve golng to get settlement. They settle on the court-

house stens.
WR, SWIDLER: Do you want the TVA rerresentative to
comment -z to these noints ag they come up?

CHAIRMAN MITCHELL: Yes, we want you here all togethor
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80 you aen éontrégt these situstlions,

MR, SWIDLER: May I ask the Depnartment of Justice
one question? Of the two systems now 1n effect under acts of
Congress, you favor changing the District of Columble system
and you would be cogtant to hsve TVA as 1t is.

MR, VANECH: We don't object to the TVA doing what they
do, but we don't want that asystem to apply for us. |

MR, SWIDLER: But you favor a change in the District
of Columbla?

MR, VANECGH: We favor that all condemnstion cases

should be by s jury systam. That ig fairer to the Government

znd the praperty owners. Your records are in much better shape
and that lg the system used in thlrty-seven states. ‘

CHATRMAN MITCHELL: Ye might out 1n & provision that
wheraver Congress hag sgea%fiaally}éstablisﬁ%é a tribunel that
should be followed and, 1f there lsn't an Federal act on the
aubjset, have a Jury trial. That 1s one way of do;ﬂg it.

You wouldn't be very comfortable sbout sticking s clause
in that everybody ghould have a Jury trial excent the‘?vgs
mentioning them by name. -There ere a lot of other enterbr&ses
around the country bringing eaﬁésmn&timﬁ procesdings whieh it
would be hard to differsntilate from TVA, |

There‘isn’t much excuse for pleking out that one
agoney. HWe might plek out all the sgenclies that resemble them

and vut them in a clags. Or we might say where Congress has
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vreseribed a tribunal that should be followad. That ineludes

Eth% YA and the Distriet of Columbia., 1% 1lsn't feaslble to

nut in & clause that T?é{is dlfferent from any other apeney.
MR, LEMANN: That 1s the only existing one.
CHATRMAN MITCHELL: You told me about the Mlsslsslpnl
system, |
MR, LEMANN: Thst has been changed. }
| _ CHATRMAN WITCHELL: The Mississlppl 1s now in oonform-
iffbu' Phat lsn't the TVA system. There 1ls an ageney that 18

1n the same olass ss the TVA and we allow one system for the

TYA and snother for thenm.

MR, LEMANN: The TVA has s speeclel tribunal nrovided
in'thg-staﬁgta and there ls no other statute thatl sets up a
Foderal ﬁrlbun&l axcept in the Digtriet éf’ﬁalugbia.

MR, VANECH: If there s a statute, you will follow
the statute; oﬁher%lsa, have a Jury trial.

MR, LE&A&N: Is th-re any other statute other than
TYA snd the Distrlot of Columbla whioh provides a tribunal,

8 gﬁ@eial éﬁtheﬁ, fop fixing the valuation of the property?

MR, WILLIAMS: The Lower ﬁissﬁssigni Flood Gantrei
Aet whieh wae have been disecussing esteblishes the nrceeéurgi
thaat 12 in accordance with the stéta statutes. |

JUDGE DOBIE: That 1s conformity. TVA is the only
one that gpecifies what the tritbunal should be.

PROFESSOR SUNDERLAND: And the Distriot of Colunbia.
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JUDGE CLARK: Thet ls for real property.
¥R, LEMANN: Yes, slr.

JUDGE CLARK: Ia 1t sgreed that we should 1imit 1%

to reel proverty?

MR, LEMANN: We hsven't come %o that.

MR,

nronarty.

VANECH: ¥We want %o 1imit our testimeﬁy to real |

JUDGE CLABRK: Atomie Energy 1s one nlace that desls

wiih,p&tents.
MR,
MR,
¥H.
¥R,

MR,

VANRCH: We handle the Atomle Fnergy land prograns.
?RYOE: Hot the patsnt programs?

VANECH: RNo, but the 1§né progyrans.

TODGE: You handle the loway Higslssippl prégram?

VANECGH: Yes, sir.

JUDGE DOBIE: Has thers been any avpreclable aaﬁrgprla-’

tion of the patents In that sltuatlon?

MR. VANECH: We haven't done any.

JUDGE DOBIE: I serlously doubt whether there has

been. I might ses @& case where a man gebts up & machine pun

whieh everybody says lg magnlficent and he has a patent in

connnetlon with thet machine gun. Of course the Governnent

wenléﬁit healtaste a second to grab the wilkingig&tant for that

and compensate them. T den't bellsve thet hanvens once in a

coonts age,

e
Y

S

VANECGH: Very rarely.
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JUDGE GLARE: You would know whether there ls any
other condemnation procedure, even though you don't handle 1%.

MA. VANECH: Yes, sir,

JUDGE CLARK: You can take it nretty olesrly that
we have the ground before us, .

MR, VANECH: Thet is correet.

HR, MaeLEOD: gg‘haﬁﬁlg all of 1% sxeepnt TVA,

MR, VANECH: Ye handle it for all the agenclea,

JUDGE DOBIE: A1l renl estate asn&émngtisn for the

United States goes through you?

HR. VANECH: Yes, slr, with ths exception of the TVA,
HATHMAN #ITCHRLL: Do~s the Atomis Energy Act nrovide
for condemnatlon of lend for thelr purposes secording to the
conformity systam?

MR, VANECH: Gonformity Aect,

CHATRMAN MITCHELL: - o there 18 ancther easse where
you have to buek Congress if you srs golng to have your jury
nrocanding gé in under 2 nonconformity system. There you have
another example where Congress hss refussd to vrovide a Jury
aystem, |

¥R, MaeLEOD: My, Chalvman, the general nractice of
Congress in asuthorizling Pedersl apencles to acqulirs landg and
the Jeglelatlive preetliece iz to grant the authorlty to scgulve
lands by purchase and econdemnatlon and then vrovide thet the

condemnstlon ﬁreéadure shall be 1n accordance with the general
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condemnation statute of August 1, 1888, which 1is ﬁhe general
conformity statute. Thsat 1s just a catech-all. That is on
the books for that ournose, éo whenever they give the power
of condemnation they always put in that the. procedurse shall
be 1n accordance with that act.
PROFESSOR SUNDERLAND: That 1s Just an easy way out.
¥R. Macl.EOD: Thaﬁ iag right.

CHAIRMAN MITCHELL: But I can't get my polnt over

that Congress has sald time anﬁ time agailn that they won't

provide a Jury system, that they want the conformity systemy

I don't see how you can agay, or anybody can say, that 1t 1s going
to be an easy thing to take a rule that provides for a jury
system and doessn't say, o follow the state practice and get it
pagsed by Congress. You tried 1t twlece and fa1}8d and they

have gone to the conformity=system in the Mississippi situatién :

and 1n the Atomic Energy Commission. And they seem to be

sticking to that. ‘

MR. VANECH: May I say this: I think one of the
menmbers of the Committee stated it very weil this afterhoon.
I think 1f 1t 1s »nut before Congress in the way of a rule, that
the reaction would be altogether different than to try to get
avecial leglelation through. They will know that this Committee
has considered 1t and #batevar they recommend would be to the
best interest of the peovle of the country.

If there were hearings on that, the mere fact that
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thirty-seven states have adonted thils proesdure would indleste
thgt\tﬁia i3 the falrast procsdurs to the property ownar snd
to the statbes,

While we have had gome difflculby in tThe past, I think
t he racent progran th&t hag Just been concluded gné whilech 1s
continulng in snother fiel&, whleh arose oul af ?erlﬁ Wer I1

hos madle these people reallize for tha first timﬁ ih their liveg

- that the Govarnment should have a ﬁafinita ﬂraéeéure in a

1and program sueh as we heve gons through and we are going
through now for the Veterans Administration for hospltal fseill-
t1es, and so forth. |

while theore hog been soms ép@@%iﬁieﬁ in the past, 1
think the membars of Congresg would be very felr.minded when
wa ean polnt out to them that this la not a nrocedure to rall-
road thinge through but is a procedure that wlll better proteoct
the rights of all concern~d, the nronapty owners and the Federal
Government itself. I don't think thal can be sald about the
commligsloner syatem, You all ¥now the mechsnice of the thing
bhetter than 1 do and how you have to select these people, and
you have experienced how long we have been delayed wlth red
tane to get things through, 8omg€imes we are no further ahead
than if we dldn't hsve 1%,

JUDGE DOBIE: You knew better than we do ebout the
nractiesl application of these systems. ‘ o

MR, PRYOR:; If thie rule provides for a jury trial,
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that +1311 be vroviding Tor conformity with state vractlce in
thirty-ssven ststes.

VR, VANECH: That is right. Ye want uniformity and
simplielty.

MR, DODGE: And 1% +111 go before the Congress with
t he backing of tha ﬁﬁprams Court of the United States inst-ad
of the way 1% went besfore them before.

CHAIRMAN MITCHELL: 1In these thirty-seven ststes

:éeaa the loeal law nrovide for a Jury trisl without s eem@issien?

MR, ?Aﬁgﬁﬁz Some with and some without.
CHAIRMAN MITCHELL: Then you don't have thlrty-seven
cases that nrovide for a jury withaﬁt a ecmmisslon;
KR, DODGE: You have thirty-seven states whére you
have a comnulsory right to a Jury trial.
GHAIREAH MITCHELL: Preceded by a commission hesring.
MR. PRYOR: You won't find anybody in s state with
a commlasion preceding the jnry trial in a &istriét court
defending that situatlon.
JUDGE CLARK: How many of those thirty-seven would
have the eombination?
MR, VANECH: Twenty would have the eomﬁinaﬁion.
JUDGE CLARK: Twenty would have the kind of esnfermity’
none of us 11lke. That is the thing nobody defended, |
¥R. DODGE: I don't recall in the comments we have

hed from the bar any c¢lamoring for conformity. Has there been
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¥R. LEMANN: Very few, if any.

JUDGE CLARK: I don't think they put it in those
worde. They either want one system or the other. Some people
wané the jury; some want the commission. There isn't much

of conformity per se recited in that language.

CHAIRMAN MITGHELL: If you adopt ironclad rules

~for Jurles and not commigsioners, you do not have thirty-seven

states in back of you; you have seventeen. And twenty out of
those thirﬁy_seven have both. |

I don't know, maybe reading the debates in Congress
made an undue impression on me, but ﬁhey Just ﬁidn't want any
Federal statute regulating the question of the tribunal. They

want thelr own system, whatever it is--two bodles or one or

PROFESSOR MORGAN: May I suggestaif our rules had ﬁa

be anpnroved by Congress, we would never have them apnroved.
MR, ¥acLEOD: Isn't the entire apirit of the Federal

rules to simplify and make dlrect your judlelisl procedure?

You provide, for example, that the reference to a master shall

be the exception and not the rule,‘while in some districts 1ﬁ

the past 1t was the rule and not the exceptlon. You expressly

provide that that shall be the excevtion and not the rule.

The eommigslioners are no more than three masters sltting together

and in the thirty-seven states you ultimately have a right to
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a trial by Jury and you are golng to get to that jury trial
anywsy., Wouldn't you be elimlinubing in ﬁhg:tw@nzy‘gtatsg the
intermediste step thsat 1z of no great adventage to any 1itlgant?

MR, VANECH: Congress slrasdy indleated how they felt
about 1% when they did away with the state law in six states
and provided a saaaratg ayaten fTor thng?A. Therefors, this
wvouldn't be any more. |

I might say, Mp, Chalrman, 1f there ware any hearings
oh thls, wa could back up our stend. Judge Driver will tell
you the same thing. Our Unlted Sta%es sttorneys throlghout the
country who have workad on these programs during ﬁh@ w&?A%?@
known to most of the membars of the House and Senate and could
testify on that scors, |

JUDGE DOBIE: They had something to do with their
confirmatlion and selectlon. ’ |

MR, VANECH: They would be sble %o point out to them
the valus of uniformity and simplicity in this »rocedure,

YR, LEMAEN: You had hearlngs in connsctlon with ot
lrast one of thege bille whieh was defesnted, becsuse I hsve in
my file & pamphlet of the hearings. Do you reeall thém?

MR, WILLIAMB: Yes, I raé&l} themn,

MR, LEMANN: Who appeared on behalf of the bills, the
Attorney Genaral and members of your staff?

MR, WILLIAM3: The Attorney Genecral recommended 1ts

anactnent,
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MR, LEMANN: D14 he testify?
MR, WILLIAM3: No, excent by his letter.
MR, LEMANN: Di1d you testify?
¥R, WILLIAWS: Yes,
MR, LEMANN: And other membars of the staff?
MR, WILLIAMS: Yes, sir.
MR, LEMANN: Was there oprositlon that testified?
BR, WILLIAMS: Yes, |
MR, LEMANN: Yho were they?

¥R, WILLIAMS: Prineipally the same group. I belleve
the billa went up together on the jury trisl snd slszo thils
other bill to satablish a new procsdure in the handling of con-
demnation proceedings. That waﬁ‘cpnos@é by the tltle comranles
and by some inguprance comnanies and by others who thought that
by that method there would be a question ralsed as to whether
due process had been carrisd out, wheathsr or not adeguate
notiee would be given. That bill was dafeated and T don't
believae sver gobt out of committee, but the two bills ware more
or less related and the game ohjectians-%ent to the Jury bill
a8 to the other.

I don't helleve I read the dlacuzsion at the hesrings.
o dlacussed that st the last hearing bafore‘%ais Committen,
I am antiafled that the merits of the Jury trisl bHilll were not
bafore the Congress. They weres talking about the deelaration-

of-taking set and the failure to make deposits and that éert
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of thing, which had nothing to do with the merits of the bill.

I have talked to re§résentatives of the title com-
nanies and T know they have no objeetion at all to establishing
o, nrocedurs of uniformity and simnlicity, calling for one method
of eﬁaluatiﬂg oroverty. They have no objectlon to that.

MR. LEMANN: How long ago were these unsuccessful
attempta? | |

MR. WILLIAM3: I believe three or four years ago;

MR, LEMANN: There were two bills at differént times,
ons threelér four years sgo and the é%ner-e&rlier.

MR. WILLIAMS: Yes. One dled in one Congress on the
Jury question, and then 1t was relntfeduc?d in the next Gangréss,
and I Just don't reeall right now. %

MR. LEMANN: WMay I ask this other question that was

‘brought up this morning? Supnose s majority of the Committee

felt thet we would be inviting disaster to junk conformity
and therefore we had to preserve conformity as to the tribunal
fixing the comnensation award, would 1t be worth while to
procesd with the balance of this rule in the evént of tbat
provision? Would there be enough gained by the other provisions?
¥R, WILLIAM3: You might galn by the establishment
of uniform lengths of time in which published notices are to
be given to peopls and there might be some other advantages,

MR. VANECH: We would bevbreaking the ice for the

future. Anything we got into operation would be a recognition
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of that sltuation.

MR, LEMANN: I% would simplify your burdens if you
nad simnle nrocadures. It must be 2 hardshin on you to look
un the loeal vrractlice in each case.

¥R, WILLIAMS: It 19.' We feel our condemnetion cases
should be under the Fedsral rules, ag-any other lawsuit.,. VYe
would 1ike to see the Federal courts establlsh a nracties that
iz uniform, We don't have 1% now. Thé Pederal courts do ﬁat
cémgly gtrietly with the gtatg laws. - Under the law they are
admonished to eom~ly with the state »nrovisions aé near as they
asn, whieh Gosan't amnarently mean as near as may 5@ ﬁassible.

80 thare is a variation in the Federal courts on
the matter of glv}ﬁg notloe and thé general handling of the cases.
The Pederal éaurta pretty much dletate the manner in which cases
are to be conducted, |

HR, LEMANN: If we preserved conformity lﬁ this class
of onges, would 1t be the.only kind of ocase in which the
Fedaral ecourt would have to look to the sﬁaye law for procedurse
sinee the sdontion of the Clvll and Criminal Fules?

JUDGE DOBIE: You are speaking on procedure of course.

MR, LYHANN: Just on procsdure.

PROFESS0R EGGRE: It would look to state law ss to
when an attachment and other vprovizional remedies would anply.

¥R, LEMANN: We have aflonted o gan@rai nrovislion on

evidence that 1s rathsr liberalizing in effect, Would thatb
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apply to condemnation nroeeedings 1T we pressrve conformity?
CHATRMAN MITCHELL: When you say conformity, the
only digeussion we nave hed 1ls with respeet to ths tribunal.
We all apree that, 1f we have a nrocecdure for conducting the
nleading, serviee and handling of the eondemnsbtlon ocase, 1t

i1s going to be uniform. The only thing tnat le¢ open 1s the

" question whether we shall hsve an lron-clad rule that in every

condemnation case, regardless of state law, 1t shall be a com-

- misglon or a Jjury or a jﬁég@ or whatnot.

That 1s the only argument. That 1le thé only nhage we
are dlseussing. |

MR: LEMANN: In many of these states thet provide
for Jurles lg there é provision, as in the Diztriet of Columbia
and as In my state, that the members of the jury must be fr@en
holders or nronerty owners? ' |

¥R, WILLIAMZ: I belleve most of the statutes do have
some guch reguirem%n%.

MR, VANECH: It 1g the exeeptlon and not the rule,

MR, WILLIAVS: These new rules are now anpllicable %o
anpesls in 21l condemnatlon ceses, regardless of conformity
statutes, so we have a uniformity as to narts of the ﬁr@eéaéing
and not a8 to the initial parts of it. ¥We would like to sse a
uniform Federal national nrocedure. We tﬁin& it would be
dealrable from all stand»oints.

MR. MacLEOD: Is there any resson in prineiple why
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when the Federsl Government lg condemning the man'e land on
one side of the B%yanngh River thet he should have s more
cumbaraone préssﬁuf@ than the same individusl 1f he owns land
right across the river In é@argi&. Under the two aystens
there 1z quite a difference, although they both have g jury

t?i&le
On one side of the river South Carollina eminent

~eoungel heve concluded that they had to bring an'inganetien :

aféegﬁur@ agalnst the Federal Gsﬁarnmenﬁ; in Georgla thay
merely brought a motlon to dlsmiss, |
I don't ses why there should be that laeck of uniformity
in Federsl condemnatlon nrocadures. |
| JUDGE DOBIE: 1% seems to me that tﬁa altuation in
Mlehlgan and Virginialgh@?s you have two different procsdures
in two Alfferent narts of the state tong that,
MR, MacL¥OD: In New York étate you use cummiﬁgian@rg
and a judge in.the one dlstrict and the Judges in anothnr,
JUDGE DORIE: I think thet is silly. I belleve you
ccﬁlﬂ pat 1t through Soﬁ%regaa
JUDGE CLARK: gsu.uae & jaégé in ona distriet,
'ﬂﬁ. HaecLEOD: in New York City.
JUDGE CLARK: Vhich distriet?
MR, MaoLEOD: Tha Southern Eia%ﬁiaﬁ, the olity 1tself.
Thers 1s & gt%ﬁs procadural at&tuﬁe for the elty

1tself which provides for the determination by the Juﬁga'aaﬁ
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we use‘tﬁat syetém thore, Just outslde af_tﬁe ety limits we
uée the thrae-conmlesioner aystem,

JUDGE CLARK: Under the World Wsr Veterans Act, the
aoqulizitlion of vaterans hﬁéﬁitalg, znd so on, %hﬁr@’la Provi-
slon for the condemnatlon of parsonal wroperty, toe, snd you
hendle that, don't yeu§

MH, MueLEOD: That 12 only lands. :

JUDGE CLARK: Don't you eondemn for vaterans h@g%%?gls?

MR, MaocLEOD: Oh, yess; sltes and 1easehoids,

JUDGE CLARK: Iﬁgw ﬁé you geperate that? - The stgﬁg%e‘
ﬂreviﬁ&s that the Adminlstrator 'may aaquiya by condsmns %igni'
or @ﬁ \erwlge any hssﬁltais, f&czllties and 1n31£@nta1 “ﬁféﬁﬁality
1ﬁclgdxng'Vﬁuicles, 1;V%§taek, furniture, squipment and acces-
sarieé’.“ ' ' |

HHL, wiLLIA%84 I aan‘t beliave the power Qf esnﬁgmng» |
tilon is glven ag to the latter artﬁelea.

JUDGE CLARK: Yas., I an taking an shstraet we have
on thig situatlon: | ‘ |

‘ The World War Veterans Rslier'ﬁét « « o Drovides that
Ehé &émiﬁistrator of Veterans Affalra may acquire by condemmnae
tion Grvaﬁhﬁ?wisa any hosplials, f&éili%iaa &ﬁé 1n¢i&entgl
'@%ﬁ%anaiityincin&ipg‘?ﬁhiélgs,~11v%gtaag,-farniturs,'equigﬁgnt
ant aoccessorles'.” o |
ﬁg'has 1t in quotes here. Mr. ﬁaarggmadalthatﬁr

ahatraet.
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wn. VANECH: They scquire thelr lsnds and leassholds
andl things through the Department of Juztice. I don't know
what thelr crocedure is 1n regard to personal vroperty. It
is ﬁf@hg&l§ a0 snall thet 1t h&sn’t‘cem@ un., It we restrict
1% sé ?@%1 nroperty, I am généaring what 1% w111 do Yo thab.
| 1he Nitrates Ast ... . authorizes the President o
aﬁ?@h&%@ or acoulire by emnﬁ&mmaﬁian'ncﬁ only real sstate hul
‘materiala, minerals and processes, pabented or sth@rwiggf;“

The TVA hsg used that power in TVA v, Ashwander.

¥R, SWIDLER: Thet wae olted in the Aghwandrp cace
a8 o pert of the leglslative nlstory of the Wilson Eém«ﬁﬂ%élé‘
Sehoals nroject. Ye have not usad the canﬁaﬁﬁ&tian powar in
the 1986 aet to sequire any property whether real or personal.

JUDGE DOBIE: Do you know of any écnéem&a@ian%(ssughﬁ
to ba mafde of personal vproverty for the TVA under any gtsbute?

R, SBWIDLER: No, slr.

Jﬁﬁ%ﬁ DOBIE: I mean of personal property.

MR, SWIDLER: No, sir; I do not.

JUDGE DOBIE: 1 belleve 1t happens once in a coon's

¥R, BWIDLER: 1% has not happened at all at TVA,

¥R, VANECH: Judpe Clark volnts out in connsetion with

the Sscond War Powers Aet that we had that authority in con~-

neetion with personal property. A& lot of 1T was personal proeperty

whieh wag tied into thes realty.
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MR, MpcLEOD: Tne Second Var Powers Aet nrovided for
the sondemnation of real @?Q@@?ﬁy, any int%régt therain, L0
pebhor with personal nrroverty th@feéﬁ arviﬁ conneactlon thers-
4th, snd in some camoes we took noraonal pronerty, bubt only
wvhen 1t was on the land and ugad in connection therewith.

The personal vroperty feature of the war powers legislation
was the reguisitioning éét‘

CHAIRMAN ﬁiﬁGEELL; §%&$ wps a requlsition aﬁé ault
in the Court of Clalms. |

WA, VANECH: Yes, slr.

CHATRMAN MITCHELL: Would you be kind enough In the
Department tomorrow to teke up &éﬁ £ind out whather there g
any stotute on the books that provides for the condemnatlion of
peraonal properiy alcna?‘ T am quite elear in ny own mind
that this rule, ss we have 1t here, a8 we have drawn 1%, had
in mind nothing but raal @ﬁﬁ&tef"

“For insbance: ‘'vroperty, designsted by quantity,
1ot, psreel, or tract®, That doesn't sound like parsonal
proparty. If wa are golng to 1limlt 1t to real eostate, we
cught to say so In the rules. Ye want to know whether we w&gﬁ
to do that or not, p

It thers é?s any statutes on the books far an
ordinapry eondemnation procesding to get title to pergonal
pronerty gé an aéjuﬁet to reslty, we oupght %o know abhout 1%.

JUDGE DOBIR: The guestlon came up whether on lands
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¥R, HacLBEOD: The Seeond War Powers Act nrovided for |
the sondemnetlon of real pronerty, any inﬁ%régﬁ thersin, %o-
gothoer with personal nroverty tbereéﬁ @rria connsctlion thore-
with, snd in some cagea we took nersonal provsrty, bub only
when 1t wes on the land and used in connection therawith.
The p@?sgéaz @?eyayty.f%aﬁura of the war npowers lepglelation
was the regulsitioning &éb.

SQ&IE&A%,EI?CQELL: Thet was a requisitlon and sult

iﬁrthe Court of Claims.

WR. VANECH: Yes, sir. ,

CHATRMAN MITCHELL: Would you be kind enough in the
Department tomorrow to take up and £ind out whether there la
any statubte on the booke that provides for the condemnation of
paraonal nroperty slone? 1 am gquite oleer in my own mind
that this rule, as we have 1t here, as we have drawn 1%, hed
in mind nothing hut reai eatate. | |

For JAnstance: '"property, deglgnated by quantity,
lot, parecel, or tract?, Thaet doesn't asound like personal
nroperty, If we are golng to limlt it to real estate, we

ought to say so in the rules, Ye want to know whether we want

to do that or not.

If thare ére any statutes on the books for an
ordinary ecndemnation nrocesding to gat titl%vﬁa pergonal
pronerty sz an aﬂgahet to reslty, we ought %o know about 1i%.

JUDGE DORIE: The yuestlon came up whether on lands




Standard Building

The MASTER REPORTING COMPANY, Inc. 105 W. Adams Street

National Press Building

51 Madison Avenue

Cleveland

Chicago

Washington

New York

Law Stenography » Conventions = General Reporting

\ | 195

in two states you bring two separate procesdings.
MR, VANECH: Thst 1s right.
PROVESZOR MOOHE: Bubt 17 the tract ls in two distriets,

although in one gtats, you can dring 1t in one action.

R, VAMNECH: Yesn,
JUDGE CLARK: %hen you snsweraed the Chalrman's ques-

t1lon, I wondar 1f you might not want to consider thease lnstances

that I have spoven of: The Nitpstes Act, the World War Vaoterans
. ’ N N

Relief Aet, the Helium Gag Act. Do you have snything %o do

with that?  The Ssecretary of the Interior may "acquire bg
rurehase, lease or condemnation lands or lnterests tharin or
ggtignﬁ thepeon; to construet or &éguir@‘plﬁnﬁs and other
faéilitiea! and 'to mequire' patents or rights therein®, Then
there 1s the coadennatlon tltle af the Seecond War Powers Act
which I supposs are tﬁyaugh now, 50 U.8.0. 8ections 171 to

172. ,
Andther 1a the reguisition of alveraft design. That

-parmite the "faking of proparty . ... with o right in the ounapy

ts‘rajéas fan offer of agmgsmgaﬁien] and sue in the Court of
Mlaims for comnensatton,” ,

MR, VARECH: %e have no objectlon.

MR, WILLIAMB: We have no objeectlon to those, of
course, | .

JUDGE CLARK: Suppose we eliminated any refersnce

to personsl vroperty and limited to real property and you had
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2 eagg whore you wore azked to &@@fggriate'gersanél nNronerty.
¥R, WILLIAM3: There would be a leglslative suthoriza-
tion to eondemn 1%,  In secordance with these ?alsé we would do
it.
: JUDGE CLARK: The World War Veterans Rellef Aét does
gré%;ég Toxr egn&amngﬁicn of yarsanél nroperty.

MR, VANECH: Thet 1e handled by the Veterans Adminis-

:t?@ﬁiéﬂ 1tgelf,

PROFEHSZ0R MOORE: There hasn't been a ocsse on 1%,
ER; VANECH: It glves them the power to take auto-
mobiles in conneebtlen wiiﬁ.ﬁlégblﬁé’V@ﬁ@?aﬁﬁg I thigk %§$y<
have bésﬁ able %a wefk it out in masﬁ gages by ngg@t%gtian.
| JUDGE CLARK: Tf we started to define proparty,
porhaps you might hslo us by saying how you define 1%, Ve had
éa.aggagggian 58 ta,%é@ﬁﬁiffgrgﬁ@s‘hatge@n inﬁangiblé and tang;ble
nroperty. | ; ", . | »
CHATRMAN MITCHELL: Did you have something you wanted
to say? | A
| MR, SWIDLBER: I have b@an.aaéumnlaﬁing a fow eéﬁ&&ﬂts,
Ef. Chalrman; 1f this 1g the &?grépriatsitime to make %ﬂag; I
would 1ike to submit them. ;
One of the aifferences between our commisslon rroce-

‘dure and the othars that have b@sn.refsrreé to 1 ﬁ@ntiensﬁ

‘when you fllsoussed the question of the matter of costs. One

)af the »rineinal objectians,tn'ﬁba samalaglaﬁ proocedurs has been -
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that 1t 1is expensive. It 1s not =2xpensive under our vrocedure.
JUDGE DOBIE: Chiefly because you speclify the compen-
gation of the commissioners.
MR. SWIDLER: Because we specify the compsnsation -

and because the procedurass are expeditious and the gaving is

Standard Building
Cleveland

not only in the dlsbursements that we make for costs but alsc
in the number of attorneys that are required to handle the work.

We now have only the equivalent of three man-years, which 1is

105 W. Adams Street
Chicago

devoted to condemnatlon work; under a jury system I am satisfied
we would need additionsl lawyers, and perhaps several of them

in order to handle the work.

» General Reporting

S0 far as results are concerned, the point the Chair-
man made, we think, is a very good one. Right now we settle
97 per cent of our cases without going to condemnation. The

percentage that was mentlioned for the Department of Justice

The MASTER REPORTING COMPANY, Inc,

Law Stenography » Conventions

condemnstions, whileh of course are under a variety of vrocedures,
none of thelr 8electlion, 1s about 80 per cent. We are satls-

fied that we would not better that percentage of 80 per cent

Washington

in settlements 1f we were compelled to go to a Jjury systen

National Press Building

and that instead of having the same number of trials, we would

have verhaps seven or eight times as many.

New York

Then another moint I want to make is this: Right

51 Madison Avenue

now we file a separate sult for each tract. The volume of
work we would handle and the way we hagdle 1t makes that per-

factly feasible, and it is eminently satlsfactory to the landlords.
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The Depertment of Justlee gats some degrae of uniformity
arparently by f1ling omnilbus guita and the Jjury, having a gres t
many tracts invelved in » aznglg cage, aechleves anparvently some

dagrea of consistency in that way. We would be compeliled, 1

asggume, Lo use the omnibusg system as s portial method of sehleve

ilng the sams presult ;f we ware compelled Yo go to a Jury system.
¥e would very much vrefer (and I think the landowners would
prefar) our vresent system of flling a senarate hill for @%éh
%f&gﬁg |

CHATRMAN MITCHELL: What do you mesn by a traet?
In'eammsﬁ o-meraship?

¥R, SWIDLFR: In common awnérshiﬁ;yés, gir., I &
nlecs of nroverty ls gaaﬁ by a numbay of naonle,- -1t la ithe
aubleet of & single gult and all the Iintorests 1& a niece of
1and are acquired in the same sulb.

| CHATRMAN ﬁi?ﬁﬁﬁLL; What do you mean by a pleae of .

land? . {f
HOFESE0R ﬁﬂ&@éﬁ:‘ If you want a traet of 25 aseres
and you have Tive bwaarg{eaeh owning 5 acres in foe, do you
have flve sulta? ;

MR, SWIDLER: Five sults.

CHATRMAN MITCHELL: If that same troot has divided
interests, you have one sult?

KR, SWIDLER: Yes, alr, IFf there 1s a minersl intepr-

28t outstanding and s leassehold interest, we teke all those
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interests in »ne sult.

PROFESSOR ﬁﬁﬁ&ﬁﬁ:' In talking about the time 1% tekes
for trial he sald the average was one day or two days or three
dpys. If you had filve two-day sults and 1t %ook ten éays, you
eantt commare that yita the time consumed or the expense of &
gingle sult under the obher aystem, There we have a2 gingle

gult with £ty aifferent owners, not of separate interest bub

of separate vpleces of property in the tract.

¥R, SYWIDLER: Thsat 1s corrsct.
CHAIRMAN MITCHRELL: I always sald a tract was &

government subdivislion, a gquarter sectlon or a township, or

~gomething like that. How do you dafine what you eall a sepavrste

C tract?

:ﬁﬁ. MeCARTHL: A tract the way we use 1t 1s an arbl-
trory term, It can ba 1000 serss or 20 &efég.

“R, BYWIDLER: @é follow @gtaﬁliaheé ownershir lines,

JUDG™ DRIVIR:  Fee ownershlp.

JUDGE DOBIE: A1l rights in the land are triled,
1ife interests snd réverslons end 8112 |

MR. SWIDLER: That 1s rlght. |

MR, H@Qﬁﬁ?ﬁz: é@ ﬂe-bagin sometimes three or four
traete in one eaéa where it:sgamg a8 1f 1% 1la frasibls and eagler
to hendle 1t that way. | |

MR, VANECH: We only pay %10 a day for commlssloners

in Tennessee where you vay $15. So it 1s not down there that
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we are worrled about the expense, it 1s throughout the rest
of the country, the metrovolitan areas.
JUDGE DOBIE: That is where they are the highest.
MR. VANECH: That is right.
MR. SWINDLER: We have no objectlon at 2ll to the

- Department of Justice's poslition as to thelr own proceedings.

I don't understand that we are in oppositisn with them. Our
comparisons are not between any exlsting commigslon system
tﬁaﬁ is employed by the Department'ef Justice and the jury
system; it is strietly between our own, which we think is
differant from any under which they operate, and the jury
aystem. And we feesl that our system‘is superior, at‘least
it isn't aubjeet to anj of the defects that they have mentioned.
MR. PRYOR: You are interested in getting your
nrojecte excepted from any rule that would impose any other
system than the one you have.
MR. @WIDLER: Yes, slr.
There 18 one further point i would 1like to Qake.
We have a speclal kind of relationship to the people in the
area. We are the only projeet of this kind 1p the eountry.
JUDGE DOBIE: And the people favor 1it.
MR, SWIDLER: And we live there. We cannot file a
suit and escape the consequences of that action, get on a traln
and go somewhere elee and try another case in another state.

We have to live with the people. The psople look to the TVA,
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not to the ecurts or the commisslions or the Jurles, to see that

there 1la falrnegs in the cangi%t%néy of vesults. I the nsonle
are disgatiasfled with the dlstributlon of the awards and rela-

tive eauity, the repercussions show up in our whole progran,

JUDGE DRIVER: .This good will element would lead you
to make more 1ibaral offers down there and that cuts down your
pereantage of tTrisls. |

MM, VANEGH: That is what we oan't do.

MR, SYWIDLER: BSo far as our llberal offers are oone
cerned, I don't know how teo offar an answer to your quesiion,
We don't try to buy off litigation by gaying more than the
property 1s worth. On the other hand, we do try to make falp
offars and to conaider when we meke the offer the fact that the
landowner ig in an unenviable nositlon, that he must look Tow
& new nlaee where he ean make a livelilhood and setile. ﬁg&lﬁ;=
that 1z one of the factors which 1z gilven conslderstion, 1
frantly don't know whether we pay more than the Department of
Juetice does., If I had to puess, I would gusss not,

MR, VANECH: Do you have salaried appralsers?

¥R, SWIDLER: Yes, we do., We have a staff of arvralg-
pre who 1lve in the asres and have a great deal of experience
at the work. A good many of them have years of exnerience
working in that one svea.

¥R, HacLEOD: Would you be surprlsed 1f you knew that

some of those apnralsers were called in on some of our ceses to

141
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testify apalinst the Government,

MR, MeCARTHY: I %now that 1s a fact.

MR, MaoLECOD: Beeause thely gporalsersz are mueh
hiphey than the ones we aemploy by the day and by the Job.

HR, SWIDLER: I wouldn't say thore was conslstency
amnong 211 the neonle who appralse a tract., I wouldn't be |
surnrised to find ﬁhaﬁ gome of ours sre hlgher than ycu?s, but
I wouldn't be surpriged also te Tind 1Y some of yours are
nlgher than ours. Ye wouldn't get 100 ver cent cconsisteney over
a traot, |

. VANECH: They ses an ultimate @gn@fis aa%ing baok
to them by TVA moving along. If %heﬁ soquire another vlace of
nronarty, they will rean the benaeflt. ¥hen we g9>in to take
nroperty for ancther apeney, that 1s the end of the Job for us.

JUDGE DOBIE: They aoncede that, |

ME, SWIDLER:  Thore 1a another ?gint on the qmsgti@n‘
of unified raggansibility. We aldo haQé to live with the etat
beecsune, unlike most of the projects for whioh the Eeyavﬁmént
of Juaties condemns, the cost of condemnationgoes intothe cout
of our arajecé and at least so for as @@m@?lis soncerned whileh
earries a major shars of condemnatlon costs, we muat earn & |
return, end the question of return 1s one under whieh we are
under a great deal of preseure. ¥e thlnk this would be mach’
more sxpensive and we have a gpeelal 1nterest iala@aing that

the total ecost of the condemnation, whieh ineludes the attorney's
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feas and the court costs as well ag the award:ar@ ¥ept within
zg low & figure as fgirness to the landowners nermits.

JUDGE DOBIE: Of course, that is utterly forsign to
the situstion when you condemn land for a hagpitai oy a osmp |
whieh are not run Tor profit.

MA, SWIDLER: That 1g right, If a statement 1s mad-

that & eamn will cost 50 million and 1t costs 100 million, that

_1a not a great matter for anyone in the Department of the

Army or the Depsritment of Justice or any other agenoy, bub, if

we pstimate a dam at 50 milllon dollars, it had hetter not cost
55. _

MR. MacLEOD: A great daél of our work in pescetine
1a for the War Department on flood control and river and harbor
imnrévgmsnt and reclamation. All thoss projects are submitted

to Conpress after sometimes years of surveyling, snd they are

| annroved by Congress only after Congress has concluded that

the particular vrojeet, consldering the purpose, flood eontrol,
river and hsrbor develomnment or hydroelectric development, 15‘
soonomleally feasible. |

The Chlef of FEnglineers in his revorts svery year
renorts on those vprojscts and hé renorts the sgtimated cost
and the sstlmated income and those nrojects are aepvroved only
when they are economieally feasible, censlaering'thé ﬁeagfiﬁg
for harbor imﬁfavemenﬁ, utilizatien of channels, and so forth,

JUDGE DOBIE: T want to ask you a guestlon there:
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Is there very muech logrolling in that?

MR, MaeLEOD: If you will reeall, when Presldent
Truman 1lmlited the exnendltures on thease hydrosleatric and
harbor and river improvement projscts, there were several lne
dependent caucuses held by fthe various men ln Congress to teke
gome actlion to free those funds, andéd that was very éefiﬁitsly
orgenized. Of course, you are aware of that situstion from
the neswanapers.

MR, VANECH: The Lands Divislon of the Depsrtment lg
nlaced in thls »noslitlion: TVA ecan plan where they are golng to
20 and can control thelr own program, but we muast be mersly
ready to asrve any aseney of the @oveinmaat that esays, "Hove
in sand take this vlece of @?egerty.ﬁ Sometimes ﬁh@ community
1s hostile. We have Just moved in on a nleees of property in
Chicsgo for the Atomle Ensrgy and the peonle there ware most
hostile to the §9vﬁrnment taking over that property. That mekes
a veory hard program to try to put through.

In ths case of the TVA they need good wlll. The

neonrle have some benafli coming bhack to them. When we move in

we simply take the property, and that 1ls the end of 1$ as Tar
a8 they are concerned, |

That ls why our program 18 a.little‘differeat than
the TVA program. ¥e havse nothing to show them in return other
than the price they pet for thelr property.

VR, SWIDLER: That ls a very good noint. I think
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thare tg 8 dlfference between a unified program such as the TVA
and ths kind of nrcgéamﬁ which the Department of Juétic@ under-
takes and in which they aet as the land acqulsition ageney.
JUDGE DOBIE: I underatood that in eonneetlon with
the eamp in Carolina County in Virginia, which involved your
taking over one-third of the county, they were very hostlle

to 1t becsuse 1t removed one-third of the country land from the

~tax rolls.

MR, VANECH: We had that in the Nevius tract in
Arlington. The county did not want that taken off the country
rolls, | |

MR. MaelLEOD: Thet lg a vepry serlous propnosition in
a community where they have a bonded indebtedness and the reat
of the »roperty cannot ecarry the 1ndebtedﬁesg.

JUDGE DOBIE: Particularly where 1t Involves one-
third of the county. »

MR.” MoCARTHY: I would 1like to say Just a word here
about that project that Mr. MsecLeod referred to where farmer
TVA arnralsers had hesnvretaineé by the landowners %to testify
egninst the Government. That was the Osk Rildge project right
outlsde of Knoxvllle,

MR, MaclLFOD: I was thinking about Gadsen Ordnance
in Alabama. | | |

MR, MeCARTHY: That I hadn't he&fé about,

MR, SWIDLER: You mean the Huntsville Arsen&l?”
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MR. MacLEOD: 1% might have been.

MH. MeCARTHY: The instance I was familliar with was
the Oak Ridge project where former TVA sporalsers were employed
by the landowners. That particular project was right outslde
of Xnoxville in the middle of the TVA area. There was a lot
of 111 will created é@wn there. It wasn't the fault of the

Department of Justiee. I think 1t was the fault of the procedure

~_under whilch they had %o overate. I§ got to the péint where

éongressmen were asking for an investigation. And there were
a grest number of condemnations. Judge Taylor's docket was
loaded with condemnation cases for a year or more.

If we had to buy our 1and-1n Tennessee under that
same system, we>wou1d be out of business.' We Jjust cannot go
into an area and risk that kind of a result. I thiﬁk the
Committee might be interested in our appraisal procedure. We
have an aporaisal group, some of whom have been with us since
1934 and 19357 They are all skilled appralisers.

Let's suppose that the TVA is golng to build a reser-
volr. We don't go out there and file a blanket condemnation
and then get some sprraisers to sppraise the land. V¥e go in
there a year or more before the reservolr is going to be built.
We make a study of that reservoir. We check every sale of
land that has taken place in every county in which that reser-
volr 1g located, for fhe past year. We Btﬁdy the industry.

Wwe study the crops. We study the farming practices. We talk
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to loesl neonle to get thelr 1deas on value--well-informed paople
in the asrea. Then, by the time we get ready to anvralse, we

have a pretty solid basis on which to arpralse that veservolir.
arag, ¥Ye ha?a a aystem whereby the avpralsers go in and make
thelr aporalsalas. Those avnraisals are raviewsd by a three-

man committes. It is thelr maln Job to squallze them, to see

that everybody in that srea is belng treated the same way, 80

~that John Doe lsn't offered $90 an acre for his land and hls

\ﬁéighber $100. That 1s not good.

People in that area know what we have been doing,
They know %é have made a2 sbtudy and they know when we come outb
to offer them a priece for the 1&&&,'théﬁ len't Just somebody's
1&@%, goms agﬁréiaer’g idea who has gone in thers and has novey
bean in that area before. They know that price ls Just about
rirht. For that reason, nost ef the people settle and accept
the offer.
T In sppralsing land we try to appralse 1t on, I suppose
ycﬁ might eall 1%, a genercus basls. After all, market value
18 s matter of é?inlon. We try %o arrive st & falr value,
somethine that will be falr both to the Government and %o the
landowners,

If we had & Jury trial procedure, %@ don't think we
could do that, because we think (and we think we are right)
that a2 1ot of neople would say, "We wlll take a gamble on %hé

Jupy trial." I w11l tell you something that havpened just last
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week on that, I was up in Loulsville, I had a case before
Judge Shelbin., He 1z from Padueah. He hasn't been on the

bench but a year or two. We got éhatting after the case was over
snd ha told me a 1ittle experience he hed. He sald that &

woman came intoe his office in the early days of the Kenbtueky
Reserveolr. &He thought TVA dldn't offer enough and she thought
she wes entltled to a jury trial. He thought thst he should

~tell her tﬁarefﬁsefta gell, He then chacked up the statute

gﬁé“fﬁuaﬂ out sbout the commlssioner prccaﬁara and went %o

talk to our land acguisition people and found out how the land
was aporalsed and who the commigsioners hed been and what thelr
exparisnce had been, and he told har\te settle.

I am confident that same story has been reveated a
thousand times in the Tennessee Valley. if we dildn't hsve The
commigsloners, you can see from that axample what would have
hapnened,

The Ohalrman asked a quegtlon right at the beglinning
a8 to what there was sbout the TVA commlsslon procedure that
d1ffarentiated 1t from the procedure thst the Department of
Justice hed 1ln common. ‘

¥y, Bwldler has explained s number of the differences,
They are the importsnt differences that bring sbout a different
ragult, but I ﬁgiﬁk there 1a‘ané other factor present, Any
procedura you have ls Just as good as the way you administer

1t. And the eourts in Tennessee Valley have beeQVVer/aar$ful
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to viek good commissionera. I think maybe the fact that they
only get %15 a day has been a foctor In getting pood commis
sioners, because they take the position from s sense of duty
snd not becuuse 1t is a chanee to make gome m@ﬁey. There 1is
no incentive to them %o keen hearings running on 1néef1£itely.,
That commisston sits on several cases and we have often found

that the first awards will be high. On the firat case or two

- the commiasgion may po 20 to 30 per cent over our offer. We

gQVe had that hapnen two or three timsg; Then they get a faél
for 1t; they get experlenced in judging witnesses and they be-
come convinced after they have had two or three cases that TVA
¥nows what 1% le doing, that the apﬁraisalg thet we have made
are falr, that we have tried to be fair and we have tried to
troat people all allke. From then on the commlasion awards
aren't golng to run very much above the offer.

That has been our expsriencs. And, as My. Swidler
noints out, in time, inclﬁﬁing the time 1t takes to look at the
land, I don't think the average csse costs us more than three one-
day ‘. fees, $45 a commission, That 1s pretty cheap and expedi-
tlous. .

We don't have to bother the court at all. The court
does not have to convene a Jury. It doesn't heve to fit these
cases Into 1ts repular dockets. All it has to do 1s avpolnt a
commisglon and the commission goes shead and tries the cases.

VR, VANECH: The opposite to that 1s whare %e)get
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an order to move in and %tske the property within five days.
Hore TVA hss been able to plan for a y=2er and spend some time
working on that, | |

Judge Driver knows on the Hanford project and the
MeNary project the difficultles we had in getting property,
eapealsally when we had to move, as we dld there, wltﬁ gpead,
I think that system is fine under & vroject like TVA and 1s
‘pru%ﬁhly working out well, as they ncint oﬁt, hecause thess
Véhinga are nlanned so far in sdvance.

However, eszveclally In wartime, you have to move 1ﬁ»
ovarnight and on some of these atomie energy nlants you have
to Tile a2 dselsration of tsaking and move in In flve days. You

rnow how hostile vroperty owners are %o a projeet llke tThat.,
We have no control over it. We are not the péliey-maﬁgﬁgua
p@aﬁie. |

JUDGE DRIVER: In the Hanford project you couldn't
tell them what you were taking 1t for.

 MR. VANECH: No.

MR. MacLEOD: We didn't know.

CHAIRMAN MITCHELL: There 1ls a clesuse in the proposed
rule (this 1s aside from what we have been talking &bouﬁ} which
says: "The plalntiff may Joln in the same asctlon one or more

separate nleces of property . . . whether or not sought for the
same nublie use." Suppose a government sgenecy wante a nost

office 1n one part of town and another agency wants a Jail in
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another nart of town, you ecan combine them in one condemnation.

MR. VANECH: As long as 1t 1s for a2 public use, ‘

CHAIRMAN MITCHELL: This rule, subdividion (b),right
at the stert says: "The plaintiff may Jjoin 1n the same asotlon
one or more genarate nleces of mfuxarty, whether in the same or
diffarent ovnership gﬁé»whethar-cr not sought for the same
nublic use." |

Why 414 we put that in there?

MR, MacLEOD: We have this sltustion that I can think
of offhand, We will condemn land for the YWar Department or the
Navy ﬁaggrﬁﬁaat, say (this is an actual case in your eireuld,
Judre Echié), for a Marine canmy, ?afﬁ of that 1ané‘1g sotually
bealng aequired ag part of an over-sll nrolesot, one rortlon of
whieh w11l be a recrsational area or a meﬁsing areé,te be utilized
by the Faderal Publle Housing Apenoy to vrovide homes, say, fopr |
commiggloned éff&eevg or noncommissioned offlecers and thelr
familles, or uged for a recreatlonal arsa.

CHATIRMAN MITCHELL: You think thils 18 81l right?

MR. MacLBEOD: Thore would be two uses bhut the spne
over-all usé. : |

PROPESSOR SUNDERLAND: It wouldn't be much troubile
to hove two gepnrate sults,

MR. MacLEOD: That ease went to the Cireult Court of
Apnesls on the question of whether or'nct the hausing area was

in the csmp.
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MR, VANECH: We have no objection, Mr. Chailrmen, if
Mmm,&mm‘m want that vﬂo4»aaam in thers,

JUDGE DRIVER: They ought to be 1limited to one vrojsct
in a sult. I resd that somewhere in Chlcago they were widening
a street, building a bridge, and dolng something else, and thare
vas & lot of 1ltigation as to whether 1t was aww same use,. |

PROFESBOR MORGAN: It 1ls & mm@n Hmmm wo wm4a ww there,

beesuse wau svold the mﬁwm«pmw whether or ﬁma wa 1z the m@mm

;ﬁmw.m Thers is no chance of the wmwmuﬁamna really doing it

unless they are closely relsted.

JUDGE DORLIE: That is awa gase xwmwm one is Tor =
comn %mw the ﬂmwwmmm. which would be the mm«%~ aﬁa asw other
would be housing in nommmawwom @www that sane projsct but run
by wn@wwa moamuﬁm.

PROFESSOR MORGAN: HMajor Tolman gave a mooa‘mmwgwwm
of that in his comments. |

JUDGE DRIVER: 1If the court has the mwmmwmdwﬁmmﬂw
w»mwﬂ to do that, 1t would help. If they tried to join a
noat offlce and harbor development, 1 would a&%m them separate
1%, and most hmmmmmwmﬁﬂwm. I think they have thet dlsoretion.

JUDGE nrbwwu This lsn't something we thought of.

This 12 gomsthing wmu urged on us,

PROFESSOR MOORE: I think you wanted 1t for that
reagon, to avold that kind of a disputa,

MH, VANECH: 1% is helpful, a8 in the Hanford project
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where we moved in for Atomle Energy, when you don't want to

Alselose your hand, and there wes another nroject along with

it.
CHAIRMAN MITCHELL: We could leasve 1t in and ws might

add that the ecourt in 1tz dlsecretlon may aréer separation.

¥R, WILLIAMS: .Or leave 1t out.

JUDGE DOBIE: Leave 1t in. I% 1s helpful. |

JUDGE CLARK: As a general rule, the dlatriect court
caﬁ order separats trials.
| - PROFESSOR MORGAN: That 1is gnﬁﬂé the regular rules.

 GHATRMAN MITCHELL: Now, gentlemen, do you have

something more to say about this queéticn of tri?un&l? If you
haven't, the Committee wants to consider that and reach some
conclusions ébaut it before we teke up the step-by-step minor
ehangég hers. Qe thought 1% would be simpler'to'séttle the
main thiﬁg and then gettle the rest of the rule on that basis.

The §9partmént of Juatieé\peoml& are in the city and
you gentlemen will be avallable. Will the TVA people be
avalil-ble? Have you ﬁregénted>a11 your guggsstions?

¥R. SWIDLER: We would be glad to mske ourselves
avallable. |

HATRMAN MITCHELL: Can you stay in the olty while

we are golng through this thing? |

MR. SWIDLER: What 1s the time factor on that?

Sﬁﬁlﬁﬁﬁﬂ‘ﬁiTGEELL: We are poing to tfy to finish up
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somatime Wednesday evenlng or Wednssdsy afterncon. That ls our
pusgs, but we are not sure asbout 1it.

MR, SYIDLYR: Rither Mp, ¥aCarthy or I will stend
ready to be available at a few minutes' notlece.

CHALRMAN MITGHELL: Where are you staying?

ER.’SQXBLER:V Ya are both stopping ot the Hay-Adoma

House or we ¢an be reschad in the TVA offlee in the Woodward

It has besn & great ﬁrivilsge for Mr. HeCarthy and 1
to be present and pnragent our views.

JUDGE CLARK: T want to ask about ()) "Assessmont
for or Daﬁnctian\ar Yenefits. " ﬁaﬁe you looked at (J)?
?hefg hag been some ébje@tign on that on the ground thet we
are getting Soward substantive law and, if we don't get Soward
gubatantlve law, we are not s&yiqg anything very much, The
question 1s whether we oughl te'ﬁrbp that out.

PROPESSOR MORGAN: i‘ﬁhink we ought ta.f

M. MaoLFOD: .Sa'far as we are concerned, 1t doesn't
relate to our vproceedings at all.

- #R. VANECH: %e haven't any interest in that.

JUDGE CLARK: 8Should we take it out?

MR, SQIDLER: He think 1t 1é-a matter of substantive
law, We think’it ought to go out for that reason.
PROFESSOR MORGAN: You are na‘é gc;mg to take out the

matter of assessing beneflts for séga?ate troots, are yaa?‘ i

i
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he tokes o nart of a single tract, 1t is the value of what is
laft before and aftar. |

¥R, Mcﬁéﬁfﬁzz Hera'a our view on that. The waey it
was originslly drafted 1% provided that the benefits should
be essessed by the court and deducted from the award, whether
the sward was by a Jury or by a commission. We objectad that

sevarate valuations in our experlence slways tended to inflate

 the awerd. Ve think thet the prover method of putting in proof

‘where part of a trset 1s taken 1s to pubt on a witness who

t9§ﬁ1f188\&6 to what the value was before and what the value
was aftervard. That automaticslly includes hoth severance
Adamages and benefits to the ramaiﬂéa?.'

Judge Clark's sugeeasted redraft provides that the
é&mg tribunal that fixes the award shall ffovidé for the de-
fustlion of banef;ﬁs if 1% 1a grevldad b?{la&, "t hat beﬂﬁfits
which aeorue, by reason of the taking, to the remalning nproperty
ﬁot taken, may be deducted from the award of comvensatien®,
Thet is what the tribunal does anyway, so that 1f "by law*
here meang by atatute, thanitnis ah&hges the substantive law
and nrovides that there shall not bé a deduetlon of henafite
unless 1t 1a 8o provided by statute. If 1t means Llaw 1nel§§ing
the common law or the @aaa‘law, why, then 1% 1s haré for me to
gas that that sentence mesns anything, It 1a Just a statement
of what necessarily follows from the substantive law, |

MR, MpeLEOD: It wes our conclusion that the firat
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sentence in the section was intended to arvly to state or

local condemnors when condemning in the Fedéral court, if for

any resson they.should. And it would not be applicable in any
way to the Federal Government. I qulte agree with your state-
ment on the sscond sentence, which mignt‘ﬁauée ug some difficulty.
Actually 1t 1is intendéd to apply to so-called severanceidam&gga

rule or before and after evaluation when there is only part

- of a tract taken, which is determined in connection with the

determination of the compensation to be naild and is ﬁét in
the form of s deduction to be made by the court. I would think:
that the second sentence isg substantive and, furthermore, would
be confuslng, particularly in our cases.
CHAIRMAN MITCHELL: It only comes up ln a proceeding

under state power of eminent domaln. Is that your thought
of the first part of it? \ ,

MR, MacLEOD: The first part. The second p.«;rt 18
evidently intended to aprly to all condemnations and, since
1t affects the amount of compensation to be made and not merely
a nrocedural step, I think it would bé subgtantive law and

not in aceordanoé with the present substantive law, whleh is

that the benefits, 1f there are benefits to the remaginder, are

determined and a dsductlion made by the compensatlion-determining
body and not by any deduction by the court. -
CHAIRMAN MITCHELL:- I don't see what the first

sgnténce means anywsay, because the Federal court 1s suthorized
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to make an Wmmmmmﬂmma.a
MR, Kcmbmﬁmm“‘ It havpens in connsetion with waler
nowey,
JUDGE DRIVER: In the Distriet of C wﬁﬁ@wm do you
have speclsl ilmprovenment dlstricets mwm%mnammwMHQW% BN ALSR88~
ment for straets mmm wawmmm

MR, MacLEOD: That might be apnlleable to the Distrlet

- of Columbla highway condemnatlion, They have the assessment of
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,WmmawM@m«uaww the ares that lg bhenefited by the mommmamwwwmmr
Thet might be annlleable to wwwwy not to the Federal ma¢Wwammw.‘
MR, WILLIAMS: It Je slways authorized by law, |
MA, MacLFOD: Yas, 1t Wm,wzﬁwowwmmm by loecal law and
wwcdwm@mnwmw‘ww local law.
The second sentence anparently would he appllieoable
to all condemnation snd ls evidently pmammmm@ Yo express ﬂwww
is ww%wmm% embraced within the law 1n the mwwomwaom of con-
,w$wm@wwmm when part only of =z ﬂwmad is taken, end the vroper
method under exlsting cases of dstermining ﬂﬁm compenantlon "
when a part of the w@wm i1g talren is %o have o mmwmwapuwwmmm of
the value mmwQWm amm taking and after the taking, xswnw of
courss allows for any damages wmwmwdwnm solely from the taklng
~or any beneflt to the nmamwu@mwu » ”
CHAIRMAN MITGHELL: You think that 1s taken care
of any wey in the vproof of it?

¥R, MacLEOD: That is correat. It 1s substantive law.
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JUDGE CLARBK: . ? gxﬂéswﬁ un%‘assﬁsgmaﬁﬁ y@u gpesk of
1n the Distriet of Columblia ceu?é be iM}a%@é bv the court sny-
way. The aoag§ would have that Qaw@r.

¥R, ﬁ&&LE@E; Xes, under thﬁ st&tuﬁs.:l

JUDGE CLARK: We have 5%3?&@@ out %o éo 9nmnthiﬁ§ and
1t has becoms more dangerous as we go along. %?ea hma becons
a 1ittla worris4 about 1%,

MR, PRYOR: 8o far as the Latter @art,af that rule.

is éenaarn@ﬁ, 1f 1% arplies to %tates, I mignt say %hgt;the

Constitution of Towa providss that the Jury in assessing
damagen shall nob glve any conslderation to any advantage that
may result to the owner on socount of the imnrovement.

PROFESSOR MORGAN: That is for taking the gtreel, but

" guppose they put a pavemgnt over that street. Thst 1ls &

separate thing., They get you coming or golng.
¥R, MpoLEOD: The Feders) ﬁavefnmenﬁ so far has no
authariﬁyégxcept hare in the local District. The Federal
&@va$nmeﬁt of courge has no authority %o collect beneflis from
1anda that nay be bgnafit@d. '
haes | JUDGE CLARK: That 18 all I have. )
| ) MR, iﬁﬁﬁﬁ?ﬁf. ?h»?@ wasﬂjngt one eth@r Qu@s?ian
in saﬂﬁeesien with the tribunal.r And th&t 1s the gquestion of
,ggﬁxgar a change in the tribunal Q@uld bhe 2 matter of Jjurla-
flction within the authorizatlion of the statute, |
OHATRWAN HT?GH?LL: Thet 1s the éuegtian I put up to

RS i /

—
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vou when I asked you whether the acts of Congress provided that
a bhrecejudge court be conetltuted to he.r these cases and by

ke it one, and I was worrisd

abovt 1L the obher three~judge sourt orovision in labor castes

53 ?3

Z A’zﬁ_« »-3 ﬁi

might

that o single=judge court shall have Jurlasdiotlon whepre o Lthree~
Judge courdt now hgg'ja?igaé atlion, we mipht be goinp b@yaﬁﬁ the
Jurdsdletlonal procedurs, w

L have distributed your lsttery We have no record
of that lelter. You say 1t was addressed o me, There 1o no
regord of 1% in my file. If the letisw ég& come to my @fﬁieg,
it would be in ny file, Ho I ﬁhﬁm“ thera nust have been
;la&@ wensh or gomething and the letter was burned un.  We have
1h now,

What more did you want to say aboud that?

;%é. SWIDLAHT  Slnce that letter was wrltsen we have
had o chance %o do additionasl thinking about the subjeet, und |
would Like %o oull to the attentlon of the Commlttse the otote-

ment made in the majority opinlon in Sibbach v, Wilson & Co.

There geens to be an sdronliory sertence in the majorlty o
at 812 .8y 10, where the Uourt refers to the express limliae-
tione @ﬁ)iiﬁ powers to srescribe riles and then adde: "ihers
are other limltations upon the anthorlty to vresoribe rules

which mizht have bsen but were not mentioned in the aet, oy
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.

sxterd or rectriet

s
jow §
e

peting thaib

in my nind was wvhether thls wae o Jnrisdletional

B

thought 1% was,

P, SWIDLER We have olited In

1ike o

on thod

a0 off on the volnt of

s
o
i
S
w
3
el
_

1 desnl v ther with the merliis of

) i;ﬂ;giﬁ {Eh,‘t

Yokt

the puectlon of whether 1% will be o

1t slmply relates to the oquesiion

it gats to the couri.

Prapided over by n

oopd,

e, That 1g right.,
JUDGE Who must be present all through the

i Under our gtatute 1f you subgtitute 2
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v eommdssion, you 2till have the provision In

a2 thrsee-judge atatutory court whlsh padees

an the vroesedings de nove, 5o that conldn't be a jury trlal,
If yvou trled to substitute a Jury ﬁrial in the TVA cssep, you
would be changlog from a thres-man o a twelve-man soomlsslon
snd you would stlll have the power ln the distrlet eouwrd %;
shange the award sntirely.

CHalREAY HINCHELL: Have you any @%3%3%19& to oup
making o recommendatlon. 1T we gee rit, to do that based on the
genersl Q?iﬂi&ﬂ of the judges who tried TVA onsea? Moot of
them agree that a thres-Judge court 1ls a blosk and aé undesly-
able thing, and 1% ought %o bs;jasﬁ a single Judgs, They had
trouble getiing thres Judgss together gﬁé they don't want to
uge the time of zéfaé Jjudges %o hear these cases,

dould you huve any ab;agﬁién to our stating that the
only trouble with the TVA systen thut hag besn exvressed ig
the three-judge provision and we have refralned Lrom Louwehing
it on the theory that it %ight be a natter of Jurisdietlion,
but we Feel that the visve of the Judges who trled thesg VA
sases should be consldered by the Congress, thus giving you =n
opening to have Cougress change éh% act? |

M, SWIDLER: We hoped you wouldn't do that.

M, HMeCARTHY: I will %ell you why., In the first
nlace, thls thres-julpe court h@%ﬁléﬁ@@g ien't am much of a

bottleneok as sone of eur friends have gald 1% iz, TVA, a%
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lesst in the last year or so, has slways been willing to walve
the three-judge court. We have offered to stipulate to all
landowners that the case may be held before a single aqart;

CHAIRMAN WMITCHELL: Does the aet vermli you to do‘it?

Mit. HOGARTHY: Yes. ’

JUDGE DOBIK: Expressly in the act?

MR. SWIDLER: It is expressed in the act. |

MR, HeCARTHY: We don't want to gilve an invitaiion
to Congress to monkey with our act.

JUDGE DOBIE: There 1= a special provision to walve
1t and you do walve 1t in every cage where one Judge will serve
a8 well as three.

MR, HMeCARTHY: Ye have walved 1t in all céseg; ‘Ye
ohly found one asttorney who wasg unwilling to stibulate that
the cese be tried by a single Judge. We had a case wlth Walter
Arnmstrong and we offered to stinulate, bat he refused. He
wanted o thrée-Judge court. That was the only case.

CHAIRMAN MITCHELL: In the article in the Federal Rules

Bervice he nuotes half a dozern letters from the Judges who

cbjected to the three-judge court because 1t 1z cumbersome and

causes delays.

“ell,. hag TVA or the department anything to say
farther on this?

. VANECH: ©No, Hr; Ghairman, except the Attorney

Genoral wanted me to express to you his deep aprreclation for
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giving usg an opuortunity to come here and sxplain these matters.
and we willl be svallable at sll Times o éﬁswer any further
guesbions you have.

JUDGE DOBIE: YWe ought to thank the Attorney General
for ssnding such an intelllgent groud to nresent the case for
the denartnment., |

MR, SWIDLER: We have nothing further to add, except

to expresa our gpureclistion, too,

s, WILLIARS: Are you satlefled with the provision
on the naming of vartles? It 1le the sane slﬁ.quéstioﬁ we have
discussed go many bimes before, the matter of naning party
defendants of record, ‘

CHAIRMAN ¥ITCHELL: We have provided that you can
atart a procseding without naming a1l the defendants and then
look up the tltle ss you go along and the only condition is
that before you fix the compensatlion on the pnleee of vroverty
you will have %o look up the title and mske service and add
a8 a pardy the other peorle whom you discover tc be ths owners,

FR. WILLIAMS: The rule is drafted so that 1t will
make 1t herd Tor us to cotiply with 1t and may make the eventual
naming of all the parties imﬁeséibla.

CHOIRVAN MITCHELL: What is wrong with it?  They
have broken up here, but we ¢an call you baok for that., Just
whille you are here, you ean tell us what we have done.

VR, WILLIAND: In some plaees 4t 1s almost imnoseible




51 Madison Avenue

el

Standard Building.

105 W. Adams Street

The MASTER REPORTING COMPANY, Inc.

National Press Building

Cleveland

Chicago

Washington

New York

Law Stenography » Conventions « General Reporting

164

4 %
2 g P

presring of record o

It 18 & case of the ow ers beling

not naocesssrl 1y, HYe limit our
veavohes depsnding uron the tyne of property, Por certsin
typee of easnents we make a twenby-five yeayr searoh, which we

deom sulTlelent 1n those sltuations, Oa low valuned land we

hakte fgyg?nfiv% year searoch,

How would you word 137 Yeu want

to name all the nartles, don't you®

» WILLIAWS: Yes, Under this resulrement we have

o go back %o the origlnal source of title and in some nlates,
na iﬁ Vivginlg ard In the HEast, ve osnnot go %ﬁﬁ% very Pap
excoant ﬁg get into hopelees sonfTusion, Uuy title companles
wlll not gearch that far baek and they willl not ecertify thod
those ggftié% they show to be the owners sre those ap waring of

rooord,

HITOHELLG  Suppose you draw up o vrovision

a8 n substitute Tor what we have that plaoes tha %wrﬁ%ﬂ on oy

marby g%@g%@ who have an interesd

and g88rve ag a known

of resord that 1% 12 possible to pet gﬁ and put some olavsme in

thers that lg gelng te vroteet you in the anses that you speak

lat ug look at 1%,

A VAREGHY  We will draw up a new ovovislon ond submit
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1t with our recommend-tions as to why we recommend this new
provision,

CHAIRMAKN MITCHELL: You wil! run into severe opposi-
tion, Just as we dld before where 1t dldn't expressly require
you to name and serve a fellow who had a rescorded interest.
You will never get away with that,

MR, WILLIAMB: We don't want to. We think, however,

there muat be some discretlion left in the oleader,

CHAIRMAN MITCHELL: I don't believe you will get
anywhere with the Committee by leaving it to the diseretion of
the departument whether they wlll name the man or not. Eou 8ay
that you alwavs make a saaychﬁ-se wﬁy require 1t by the Pﬁle;
but the peovle who lock st this rule, the title compénies
and the Amsrican Bar Asgeciétion; rose up on thelr hind legs
and sald there was nothlng in the rule as originally drawn thgt
required you to name a man that had a recorded interest.

MR, VANECH: They go back forty-five years, and that
1s a vretty good searech; but ﬁahaomply wlth the letter of the
law you are supposed to eertify that you have gone ali the way
baclk, | 7

CHATRMAN MITCHELL: Braﬁ up a2 elause that you think
will meet the voint.

JUDGE CLARK: We have your suggestion in your lebter
that apresrs on page 10 of the abstract.

CHAIRMAN MITCHELL: They haven't drawn a olause, have

¥
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they?

JUDGE QLARK: I that the one yon mean? Page 10 of
the absiracts

A% the time of the commencement of the sollon the
compiaint nesd name as defendant only the persong having op
clalning an interset In the gr ;a?zg whose nanas are shen Enown,

LEYEONE aps *wriﬂg of reoord or known 1o the plalntify to have

or elalm an interest in the property Lprior] te any heuring
involving the Qaﬁpéﬁﬁaﬁiéﬁ to be pald for the property.”

That ls your sugrestlon, len't 1Y

il e vAH£§§: “That 12 right,

JUDGE CLARK: That ls what yda will develop.

CHATRMAN rI90HELL:  Thut o what the rule le now,.

o e
e ation

MR, VARECH: I don't know, 1s thab She s
trom us, Julge? |

“JUDGE CLARK:  That is your suggesilon. You ineorpi-
rétedthe ghiactlion in your letier of July Lo the &yyil Araft
and wa are éarrying over from the April draft, That e on page
10 of oup abstraet here, |

PR, VANLECHD inder tﬁe vrosedures that we reconsanded
(which we won't take the time to raaammﬁaé.ﬁ@w, but we will make
a new draft anyway with the explanaticn why we waot 1t) no one
would be injured, but we would have the tlme sxtended Tor seareh

anles

and 1t would be easier for us %o daal with the $itle oc
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who cannot go back any given period, in some places 25 yesrs,
some places 45 and some places 60, devending on the loeality.

JUDGE CLARK: I took it in gensral that you thought
we had not made clear that this wasn't much different but was
more a statement making i1t entirely clesr from your end.

MR, VANECH: We felt that thie rule, as 1t was drafted,
rut wore of a burden on the Government than the procedure we
have been really going on,

TR, MacLEOD: This change in this suggested phrassology
“prior to any hearing involving compensation to bhe pald for the
property" 1s intended to indicate that if the Committee is going
to adopt the present rule, then it\should be changed at least
in that respeect.

CHAIRHAN MITCHELL: In what respect?

FR. HacLEOD: By limiting the rule. The rule now ‘
provides that they bs named before any hearing and we coneluded
that might be interpreted to mean a hearing at which we would
seek an order of poseession and, if thls rule were to be adopted,
1t should be modified so that the hearing before whieh all
purties should be Joined would be the hearing for the determing-
tion of compensation. |

CHAIRMAN MITCHELL: Ie that the only correction you
want?

¥R. HacLEOD: Our objeotions go further than that;

our objection goes to the entire rule.
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WLy I know, but we svent o whole day

on that t&iig hefore and the Commltbes stands gﬁaﬁimﬁualﬁ in
Favor of the oropogition that, 1f & wan hag oo lnterest as s
mattor of rsoord, the Covernpent must sooner or later male
Lhe propey éaa?sﬁ of the record snd the name of anybody thab
is disclosed as having an interest has Lo %@ added asg a Durty
ab some etapge of the proossdlng.

L was under the lupression 1t was before the maldder

of compensation should be tried in these esses, If you are

net golng o nake a man lock at the yecord {and I think we
apgree thet we will not agree to a provision that left 1% o the
diceretion of the Government's iayyér whether %o name him op
not), what 1s your proposal?

M, VA

S0HE You really certify in there that wyou

wade the searoh. That 1ls not true, You are putting a burden

there that I wouldn't want to eertify that » certaln thing had

besn searched” unless I aatually made the ssarch,

CHAIRMAY HMITCHELLY How can you go o the court and
gay the ocuner of thig oroperty 1s unknown when there may be
gomaboldy else with an unknown 1@%@%&33? If you want an order
Tor ths -ublisatlon of somevnse, hﬁw gan you eatlafly a court
or say th t the owner is unknown Af théra la something in the
offles of desds that shows he has an intsrast.

M. MaoLEOD: Our objeotlon is this: That this rule

ag ney dralted reguiring that we shall name sll personsg spoeayring
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of record plaees upon the Government a great burden, Thé
Lawyers Tltle of Richmond,which does, by far, the grestest
part of the title work for the Government, will insure s title
on a slxty-yesr search. This len't limited to sixty years.
This 1is fr@m‘tﬂe soverelgn, In gearching for the title in
Haryland we have to go back to 1632..

CHAIRMAN MITCHELL: Your volnt is that the kind of

search we provided for 1¢too severe. You don't want to strike -

’éu$>ﬁhe provision entirely that you make a search of the f%s@?ﬂ;

HR, VAHECH: But limit the search,

CHAIRMAN MITCHELL: How would you limit 1%7

R, WILLIAMS: Suppose you provide thét the plaintiff
shall name among other things the neGQSSary'anﬁ proper partles
defendant.

CHAIRMAN MITCHELL: We have examined the law of
twenty to thirty stateg'@f the Unilon on condemnation cases
and I don't believe there 1s one that we have seen that has
not preseribed that you shall name perties known or of record

having an interest. This thing went up to the American Bar

- Aggoclation in the Tirst draft and i1t was booted out of the

window because 1t dldn't say anything about the parties of
record, and every tltle ecompany in the United Sﬁaﬁas ralsed g
row about it, beeauss it didn't ecall for a search or g search
of title or something. |

MR, VANECH: Of record.
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&ﬁéﬁ%iﬁﬂ objeated,

rnown to hava

in the @?igiﬁal draft was intendsd Ho

o iyps el s
hadiels i s ) of

o waste gny binme

ind of =»

of the ?rﬁgarzg

1 Budlldling in

w-a
o i‘»«ﬁ

o a ssarahing of the title of the

gan

Ificate of Pltle

You den't institute

your pardon,

Foy a yoar or two we 4o,

+ MasliBOD: Ye have eondemned Tor two months,

2 It sesms o nme to be pretty lote

Tere wha ghall be ngmed and sarved,

the Compittes and the bap

GRiA

should ba o 1ialtation, That the title
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going back to the Tirset records established in the state.

7 CHAIR¥AN MITCHELL:; If you want some kind of a pro-
vision that would be s@itable and satlsfactory to the demand
that exlets for a reasonable seareh of the rscord and can draw
1t for us, we are not agalinst that,

BR, ?AﬁEGH: That 1s 2ll we want, something to take
the burden off us in that regard.

CHAIRMAN HITCHELL: You don't give us any alternative.

XYou argued from the beginning that this thing ought to be a

matter of the Government's attorneys' dliseretion as to whom
they shall name and serve. The Committee 1s against that,
Our original draft was badly mauled because we didn't have a
provision, as scores of state statutes haye, for ssarching the
record, and we threw 1t out of the book and abandoned the
problen of getting these rules. We are not golng to buck that
attitude, The Committes would not do that now. If they did,
the title cemparnles and the Bar Assoclatlon would go to the
Suprene Court and bust us right now,

FROFESBOR BUNDERLAED: We can't gee why the Governe
ment cannot do as they are regulred to do under state statutes.

Hi. MacLEOD: This goes beyond the stszte stabutes.

My rocolleetion is thut the majority of states provide for

naming of owners and persone interssted,
MR, WILLIAWMS: I think théi} is true. We would be

satlsfled wlth snme such provision as that. Mr, Hamlin, I
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think, resesrched thot sxhanstively and nade a report and i

think that the naegual phraseoclogy of the atstubes ls:  "shall

name e ownsrs and raritles interssted®. That ls nerfe

satlefastory, We would be glid %o be resulvred to name the

iy Ve are not trying to deprive anybodr,

f kS

If anybody woa g?@ﬂl@@ kod, they would «%il1 have a vright %&

comg in and olalm compenestion, 1% iz Just the burden of

zelng baek

HOORE: %@a%a you think 1% 1is posaible

to have o provialon naning percong appearing of record for a

porlod that would be necepsary to acoulrs a fes slmple by
adverse possession,

“!z’i‘fﬁﬁ‘ HITOHELL: T am not o © thet yon ought

ta o bask Yo the Indlans on your titles, but you do not
nrosone anything ezxcent to strike out this buasiness with refore
sneg o the peoord and you give us no sliernative., ¥YWe tried

the othor alternastive once and 11 wag panled badly.

Let's come up with o modifiention, A7 I
may usse thot tarn,

GHATAMAR MITOHELL: That 1s all rirht, I tried to

et a b1ll thr@ggh Congress %o allow the Attorney General %o

govept o seviiflicate of a vepubable title sompany in the Blstried
of Golunbla as to who wag the cwner. Ye had o law then thal

resulred the Attorney Generul to glve hia personal opinion abo b
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the title. That mesnt g search right back to the time Columbus
landed, It involved the Supreme Court Bullding at that time.
The Government had a contraet with o title company ziving 1t
exciuglve right to furnish abstracts., They had a grelp on the
buginess and we walted six months Tor an abstraet and never got
1t. Chief Justice Taft ralsed caln wlth me as to why we dldn't
get that tltle so they could go ahsad with the courthouse. |
We tried to put that bill through and our friend

aﬂLgﬁuardia thought that was a scheme on my part to throw busi-

ness to the tltle company and he busted that.

I don't know what you are doing now.

¥R. HacLEOD: We have thaﬁ law now which vermits us
to accept title certificates.

CHAIRMAN MITCHELL: Draw up some sultable clause as

ordinary businessman would rely on.
‘EE; VANECH: We will look into the suggestion about
limitatlon t; a time which would cover adverse possgession,
CHAIRMAN MITCHELL: We will meet tomorrow morning at
nine~thirty,

[The meeting adjourned at five-forty o'clock.]
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TUBRBDAY MORHK,

- BRAATON
February 3, 1848
The mestlng reeconvensd ob nine-forty o'olosk,

Chadrsan 1itehell >f%gi§1ﬁ

The meating will

Order .
How about ig?i?f @ vobe on thig tribunsl problen,

the various aspects of i1t?  Are you reqdy Tor that? It is o

troublesoms sltuation,

How about the provision, fivst, th-t whore Congress
the tribunal, 1% shall vemain¥ I mear speelfied;

EEp ]

a congressionsl act that orovides that 4t shall be

the stute vraetioce,
JUDGE DOBIE:  You mean 93§$ifi@wi?3“

CHALRMAN MITCHELL: I think there g an ﬁm&igﬁiﬁg in
the rule there now as to whother Congress has a§@ai§1@ﬁ'§i and

an act saylog shat 1% shall be according to the

a8 in the Mlesisslippl law, 1 think we oushi to nake

1t olear thut we are talking about a oase whore Onngress has

oreacribed 1%,

I think szo,

OHAIR On the maln point we leave the
thing ns 1% stands wherever Congress has %Q@ﬁifiﬁé 411 those
in Tavor of ﬂ@iﬁg that ralee thelr hands,

PROFPAEIBOR NORGAMN T Ye shonld ﬁg it lavpely

s
el
&
o

suge of

“he IVA, 1 think,
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JUDGE DOBIE: Ho do 1.

PHOFESA0OR MOBGAN

I think they made a wonderfully

goot 48

b

They made s good case,

&

vu%lx ot

?3?“{?3;*3 daia} In adaition to thus 5 e
with the TVA system, we are golng o run inte the ﬁﬁ%%ﬁi@ﬁ

whether the three-judge court s a jurledlctional matter, and

 that is » dangerous point,

Let'e aot on the malp gaiﬁt» that we leave ths thing
ae 1t standd dherever Congress has soeeified ?ﬁ@ tribunal.
We are all axreed on thgﬁ, arentt wg?

{There was wnanimous aﬁ?ae wint,

CHAIRMAN- MITCHELL:  Where Congress has not specified
a syaten, whal 1l your plessure about that? Do you want to
provide Tor a Jury trisl or do you want to provide for $he
locnl 1law or a commiesion?

PROFETHOR HORGAMY T will take the Jury trisl,

JUDEE CLARK: Oouldn't we dlgouss a 11ttle bit how

7 We mig&* look at the alternativses we have here,

Cunless you have them in mind, fThese were worksd over very

carefully.

I think the lssue oould be & modified &éﬁf%?@&t;, LKy
L nay pub 1t that way. The issve pipght be atated this way,
I suppose, elther loeal asﬁfﬁréiﬁy or Jury or you oan nake &

situstlion in bebtwesn,
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If you look at the alternatives we had, for example,
the first one was a modifled conformlty or is conformity only
for Jjury trial, and that gete away from this double~barrelsd
$hiﬁg that nobody would approve; that is; the commisseion plus
the jury. 7

CHAIRMAN MITCHELL: We are all agalnast 1t Af we can
get by with 1t, ,

JUDGE CLARK: That ie really the point of my sugges-
Eﬁigﬁ, that we do not need to go complately along with state
conformity. And thesge provisions go to s modified confornity
and the lssue mlght be bstween a complete Jury and this kind of
modified eanformity; | | ‘

PROFESSOR HORGAN: The Department of Justlce made a
very good ecase for a regular rule for a jJjury trial normally
uniless the partles walve 1. It seems to me they made an
excellent case for that., Let's not talk about state conformity;
let's have a Jury trial sccording to the rule.

SHATRMAN HMITCHELL: Let’é take a ?Oﬁé,@ﬁ that., AlL
thoge in Tavor of not having a commlssion and for,a jury say
"aye." You are sll agreed about that, I guess, If that is 80,
1t knocks out the conformity idea completely, doesn't 117

PROFESSOR MORGAN: Absolutely.

CHAIRMAN MITCHELL: And we are left now to o jury
trial in all cases where the parties agk for it, elther party

asks Tor it, in all cases exeept where Congress has specified
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another tvibunal,

PR, POYORY Ian't that what vou have in the gacond

JUDGE DRIVERY 1 was impressed yauler v
s5id, My, Chairman, about %h@ posslible dirfienlbles in Oonpreas,
I wonder 17 thot doesn't mean we could largely meet that dif-
Tieulty by having the fivet alternative, ¥e could polnd @&%

In the seotlon that where they have é"iéﬁaé ggﬁﬁiésiaﬁ the Judpe

phlenlar casa,

L

That ls the note I tucked lnto the

note nyesii here, oo a

Congress,. Another allernatlve to Eaagg a8t ted 3& the dyald

ald in seltling 1% through

would be to provide the tribunal be o commipsion with véview
%y3%h§~§igf?igt!e@m?%,,wiéé power in the court fto permit o
Jury trial a§@ﬂ;%ﬁ% reguast of elthesr party.

You reversed thot, You hove a Jury teial but give
the court power to order o commlsslon instend of o Jury,

IDGE DRIVERY Yes, a ecommdosion iﬁ@?%&ﬁ of a Jury,

If that ie oub in, I wonldn't want then an arpeal to a jury
becauge you would get back to the old aysten,

I like thils geeond alierrnubive, 1%

dosan't crovide for &ﬂg‘@@@migaiaﬁ at all, You ean have a

Jury if you are willing to acoest the cec-nd nltern tive, or

you ean walve the Jury, you don't have to denand 1%, and 1% ean

f

be tried by ths sourt,
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JUDGE DOBIE: You may have delays if you have the
optlonal commliselion with the Jjudge. They wlll be applying for
1t and that will hold it up. ' I am inclined to go to the
straight Jjury, of course with power in the partise to waive
it and try it before the Jjudpge, 1 belleve that that-will go
through Congress this tine.

CHAIRMAN MITCHELL: There is another thing about 1t
that reconolled me to the idea of not having any eemmisgiéﬁa
at all unless Gongress has presoribed it. Then you have %o
go into the fleld of fixing thelr pay and that gets us into
dangerous grounds again., It involves an appropristion by Génw
gresg, and that sort of thing. One of the principal objesctions
to the commlsslon system has been the exhorbitant zllowances
that have been made on compensation.

PROFESSOR MORGAN: 1 think you are right sbout that.

- ¥R, PRYOR: If you are establishing a rate that is
high erough, you are likely to have the comulsslon stalling,
and, 1f you make 1t too low, you cannot get good men,

CHAIRMAN HITCHELL:; Yes. And there i1s a time element,
to try to get the éemmissien to make a report and not delay.
That is a hard thing to do. What can you do if they don't
report? ' |

Charlie, 1%t looks %o me as if the Committee is unani-
mously agreed all along the line ag to principle. VWhat alterna-

tive willl@arry4e&t what we have Just agreed to?
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JUDGE 43%%“1 The geaond will de 1% more completely.
The geoond ean do that with esome alisht revisions, but the
: 0 Ao that anyhow.
I think 1% doves 1%,

ﬁ%%if% M HITCHELL That escond sliernative hits
1t vlght on the &@aé; I wmean paragraph 1 of the second aliernae
tive, |
FROFECCOR HORGAI S What is 18? Where 1 that’
JUDGE CLARK; P&g& & of the &?ﬁfﬁ;-
CHAIRMAN MITCHELL: Are we resdy %o vobe on that as
1t stande or have you any gugpestions as to alterations ov
ﬁa ailg

JUDGE CLARK: We should take out the word "now’in
the firat sentence, Then there ls the question whether the
matter in the brackets showld go in or not, I don't know

whether you want to teke that out,

JUDGE DOBLE:  We are applylng Bule 58 to 4t; in @%Haﬁ
words, there le no jury unless the partlss demand 1%,

CHATRMAN MITCHELL: Does that exeeptlon memn you

merely £ile 17

JUDGE GLARK:  You do not have %o S$rv@’@n all parties,
Yhls wae another thlng the Department of Justles thought would
be very burdensome. They thngll these numerous pardles, 8o
they want to file 1t insitend,

CHATRMAN MITUHELL: I there any necessity of having
1% spy that 1t should be £iled but need ﬁ&%rﬁé aerved?
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JUBGE CLARK: That leg pilding the 14ly o 13ittle,

fajor Uolpman drew up gnﬁ he was teving to

ot
R
e
&
b
¥
3
oty
ot
gl
:ﬂ:}w
¥

make 1% ironclad.. Of sourse the firﬂ* sentenoe micht be

oriened, but he 1n feying to make that just as definlts as

L

M, PRYOR; I think you could strile ths words "in

all other respsobs®

AM: You might ss well atrike then,

JURGE CLARE:D Do you agroe with the Department of
Justies th.t the demand need not be_gar? 3 ?
EY \:“3“ éw F{;’g%Q Eﬁ{gi )

HITOHELL:  Yule 40 dossn't say arnyihing

about Liling. 1% jJust gaye A% has $o be served, 3ﬁéﬁlﬂﬁi%
we eay here in that bracketed statenent that 1% should be
f41led”

Bule 38 (b) saye:

sy demand a trial by Juey of

B

By i aue trigble of right by a Jury by serving upon the othey
i

e n depand therefopr”,

-‘u“

CHATREAN PITCHELIY point Lst I you sbolish
seyvice, you cught to substitute Tiling.
JUDGE CLARY: Piling is covered by Anle ® (4) undey

the genaral rules, Oup gensral sebiup was that we alwaye talked

ivw"

ingy then there was the additlionsl provielon, bthe

\f;r: 1% garyy
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Ppys by £1llng the demand there-

3

for within the time vrovided in Rule 30 (a).”

R, FRYORY For geyvics.
HANN: Buxeept that the demand shall nol be
sorved, provided 4% e £1iled wilthin the time 1lnlt,

JUDGE DRIVER: There should be a time lindt on the

JUDGHE CLARK: . It is covered by the original Hules

B3¢, The general rules say twenty days or thirty days and

wlthin fen days alter the Tiling of the answer,
HAIRMAY MITCHELLy I3 séva:
"Any party may demand a %ria) by Jury of any ldsue
triable of risht by a Jury by serving uvon the other parties
1 é@&g;ﬁ therefor in writing at any time after the comuencanent
of the aetion and not la %%? than ten daye after the service of
the last plesding dlreected to such isoue.”
s that the way we want 17 -
FROFPESCSOR MONGAN:T  That won't do Tor us,
CHATREAN MITOHELLY A lot of people won't put in an
ANSYar.,
JUDOE DRIVER: Th@y;naéé'ﬁgﬁ angwer at all,
GHATRVAY MITCHELL:  They gﬁili have thelr righi to

sensation award, To avold eonfusion our brocked

have & on
ought to poeclfly in some fopm that 1% must be flled, but 1% nesd

not be served, and that the £iling should he within the time
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speelfied,

FROFEDSOR MORGAN:  ¥hy shouldn't you gay: by £ildng

e

a2 denmnd thevefor within go many ﬁ}?gc
e PRYOR: Filling s denand within the time prosoribed
in Bule 38 for the gervice of such demand, _
GHALRMAN EI“ HELL:  That provides for gervice nfter
lapue is jJolnsd by answey. |
PROPISABOR MONGAN: It will eost tﬁéﬁ a@ﬂsy;‘

CHAIRPAN MITOHELL:  How shall we speelfy 157

-

PROFEISOR MOBGAN: By £41ling within so many days
alter what? After pervies of the %aﬁm@ﬁs;

’ CHALRVAN MIVCHELL: It ought %o bhe a nerisin tine
before the term of court in which the case is £~ be tried,
Wa want the Jjudee to have time to get a§s Ty,

M, LEMANNG Do we allow twenty daye to anewer?

p£:1:

MR GLEMANN T Why not plve them twenty days to demand
a Jury?

JUDGE GLARK:  Then under the ordinary systen there
could be a ?égly and then ten days after the revly.

PROFESUOR MORGAN:  You gr@ not going to get a veoly
in these ooses, are you? Are there golng to be somterslalms
againet the Government? | _ |

?ﬁﬁﬂd OLAREY It e orebty hard to think of any,

PROPEDBOR HORGAR That is why I was thinking of thab,.
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Replies are forbidden if you do not have a counterclalim,
CHAIRMAN #1ITCHELL: I am wondering if twenty days
to answer m=ang twenty days alfter service.
PROFESSOR MORGAN: That 1s what 1t says.
CHAIRMAN ‘ITCHELL: We have a provision here that is
different than our old rule which pravi&eé for service by
publication being esomnlete st the last publicatlion and you gave

s Tellow twenty days after that; he msy not have even seen the

a?ggblication.

You are hurrying him tcé miuch on a .substituted serv-
lce when you say twenty daye after the last éublicatioﬁ.‘

Mit, LEMANN: Doesn't that bring up another polint now?
Ought we not to sbick to the guestlon of what time we are poing
to allow him for demsnding a Jury. The polint you are ralsing |
seems to me one which we wlll come to later.

MR, PRYOR: The fair proposition seems to be that
the demand should be with veference to the time for triasl.

CHAIRMAN MITCHELL: It really len't falr to say you
walve your Jury unless you are served by publlication and you
demand the jury wlthin twent& dayvs after the laat publication.
You may not have a lawyer then.

PROFESSOR MORGAM: Suppose yda say within a cevtaln
nﬁmher of &ays'befﬂ?e ﬁhe date set for trial,

¥R, LEHANN: Why not give him the tinme provided for
filing the answer, whatever time we fix for that?

CHAIRMAN HITCHELL: The time to answer is now twenty
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days after the last publieoatlon, I am not worrled about

setnal personsl servies, Then 1f the fellow has twenty dnye
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Prom notual gservice to get o lawyer and Tile a demand, Hhint Az

v - . et e 4 e b
Paiv. Howsver, there sre #o many ouses wheve o manh 18b t
gserved abt all,

&

We ahould have whabtever we Tinally

dpelde to have for an angwer in publieation oases,

YR, PRYOR: He doesn't have to anewer or have anything

et conpensatlon,

"':

OHAIRVAN MITOHELL: WMo

A

We do Tiz the time hes may answer whether

by personsl servies or by publicabtlon. ¥Why not use Th-t sane

time, whabever we may iz 1t at, as uhe time to demsnd a Jjury?

OHATRMAN MITCGHELLY Haven't we Tized the time now
twenty days?

WH, LEMANN: We have. You may want to change 1% 1
the publication cases, I don't know that we may not want %o
do thate That lg a separnts polnt, But whabever ve fix 1%
I don't gae why that wounld leviaalﬁy not be the time to dam
the Juey,

GHAIRMAN MITCHELLY  Suppose we leave 1t ag 1% 1lg,

n

a2ty

s F1

and

gt 1l

don't ggar%h&ﬁg tha‘ . the sugpestion haa bﬁﬁﬂ made that instead

of the jury heling d@m& dad within 80 many days that we Lale

the

other tack snd use the trial of the term ahd say 80 many daye

before Hrial, or gome sush equivalent?
)
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T, LEFANDT Y That wonld be tled up with the noswver,

I s LA guncoess, I you ars golog to oermid an angwer, 1
Asn't gee how you will aselgn g easce for trial before i%& time
Tor the answer hag sxcived, |

Bit. FRYOR: The chlef purpose Tor the demand for o
Jury is to égahl@-%ﬁ% geari %ﬁlgf?ﬁﬁgé for 1%, The lovleal
thing would be o fix the time in the Light of that eltuatlon,

Hit, LEMANN:  How eould the eourt very well £z the

“ease for trial untll the time for the snswer has explred?

JUDGE CLARK: I agree with Lemann, As I Inmow the way
the distrlet court operates, thers isn‘ﬁ any ﬁiﬁé of ?Q%%ﬂ%i&l
trisl thot you sould know abont, In acnsecuence, whlle they
do not have a jury very muech, they practically fix the thing
especially when they have the case, The terne of the court are
more theoretloal than aetual, The terme of *he ocourt %?zn, in
effeot, that the court has to be rsaly So hear cages 17 they
gn@é aLlong, @%ut‘aﬁgﬁal?y the oourd sete o ocase when 4% has 1%
resdy b0 be hesrd, ,

e LEMANY:  What s the answer to the argument thatb

Syou counld not Tlx a case Tor trial before the tlme for the

answey hag explred?

HORGAN 3 vit le imposelbls to do that axoepd

by stizulation,

£4Y

LEMART: I den't see how you 'esn iz o .oase fop

trlal until the time for an answer hag sxnlred,
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I agres with that, but then we

oot iz the

Then we will be prolonging 1%, I w
lsave 1% twenty daye, that wonld be long encugh to ask Tor
té’;égge trdals by Jury, | .

Hi . Fﬁi@ﬁ:- Under ﬁll@ 38 1t esn be f1led within
twenty dsye after the answer, |

OHATHMAN WL ?QE I3 ¥We ean provids tﬁat it sh %?1 bhe

f41led within the time flxed for the answer and the oourd shall

have diseretion to sxtend the time, Then, if o fellow has bawn
served by g&hlieaﬁiﬁﬂ, the eourt would have power to extend
the time, Why wouldn't that leave 1% 8o he eonld work 1% out®
M, PRYOR:  That dees 1%,
JUDGE DHIVERD  As a praotloal matter, what you g%ﬁ

in those sondemnationsls that they have been g@t% g a8 date

Tor arearanceg, This notlee sontemplates the same thing, Un

the

for appearance thens people (they agﬁalzg fix the
notloe on everybody Ffor s eertaln day), scometines aé many an
fittoen to twenty-Tive, come to your oourtroom, They don't
hove any attorneys. The court sxnlalng the orocedure and, A%
they wilsh to eontest the ﬁégiﬁﬁ or the amag@%'gf Gﬁﬁ?@ﬂ%ﬁiiﬁﬁg

they should smploy an attorney. Then aome of them arrvange for

attorney. OUtherg sar they are not gatlaofied and eome in at
the Time et and perhape make objectlons or put on tertimeny

withont an attorney. That 1g what hapneng in nmy eocurtd ol any
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rate in these cases,
JUDGE DOBIE: The trouble about the trial of course
1g¢ that it 1s indefinits,.
CHATIRMAN MITCHELL:; I would sugpest instead of the
bracket that we provide in substahce that the demand for a
Jury need not be gerved dbut shall be filed within the ﬁime
Tixed Tor the answer, but the eourt shall have dicscretion ;a
sxtend .the time for filing a demand.,
" PROFESSOR MORGAN: Just as you have in Rule 39 (b).
JUDGE DRIVER: They make this voint in 39 (b):
"Issuss not demanded for trial by jury as pfdviéeé
in Rule 38 shall be tried by the cau?t; but, notwithstanding the
Tallure of a party to demand a Jury in an actlon in which such
a demand might have'been made of right, the ecart in its dig-
cretion upon motion may order a trial by a Jury of any or all
issues.” |
MR, PRYOR: 1 like the langusge you used, I think
1% would be better to speeilfy in the rules instead of feljing
upon the general provision.
PROFESSOR ﬁ@ﬁ&éﬁ: You have a slmllar provision hsre,
I agres with ﬁhat.
MR, LEMANN: Has the court the general right to extend
time except as prohiblited in svecific cases by the rulea?
I am addressing myself to a certaln phase of drafts-

mgnehlp. If you make a géneral provision that sll the rulses
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and you put in things that asre alreasdy

Sl
¢
7

covered by the rules,; 1% not artlstie.

CHA Lt It makes the lasyer thumb thyough

the old #olss, wherens o fow words here would eleay 3% un,
Hore we have been %a@iﬁg‘a?G&ﬁé to find -gomething i the old

rules that will give the eourt digseretlon to extend the LTlms

a Jury,

PROPECACR

We had a Lot of diffienlty on

“that sussbion of extenslon of time and we put in a generzl rnle

with ecsriain speellfied exceptions in the anendments.
IATBRMAN MITCHELS There le another sthingsy Yo oroe-

yide that the sourt under 8 (b)) camot extend the tine,

VEMANNG  How 29 (b). I think 39 (“i::s 16 sonew=

a8 %a,w%eihr§ he te entitled %o a Jury ag a;
right. You get into the argument as Lo wﬁ&@ the words "of
right® mean., T would rely on 6, if that ig ths time ruls.
Fvery lawyerwsought %o know that; every Judge would know it,

DRIVER: Rather than glve the court the dige
oretion to sxtend the time, I would gilve the court diseretion
to grant o Jury trial ot any tlne bafar@ Hrial, The word
"extenslon’ mlzht lvoly that the party should ecme in befove
the $ime of asking Tor o demand explires and 18 glven an siiene
slon, 1 think a varty who éev%r has answered who comes in
twenty days after the time for angwer should hove o right in

the §i§§?$giﬁﬁ of the court, should have hile Jury trial,

CHATREAN MITCHELL:  Suppose we gay that the anendment
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nesd not bs served but ghall be Tiled within the time allowasd
by these rules Tor angwer or gsuch further tims as the coursg
shall iz, That leasves him power in any case togrant an ex e
alon,

FROFESSOR HORGAN: 1 think thet lg a 2o0d idea.

GHATIRMAN WITCHE L: The pr@yaééi then ls that instead
of the bracketed elsuse in subdivision (1} of the %eeﬂﬁs,x}tgf@
native of page 8 in our vrintsd prelinminary draft, gab%uitatg

a provision thy t the Heporter will work out in ﬁetgil, thﬁt the
mand need not be served but shall be filed within the time
alloved for answer or such later time as the court may fix,

Does anybody have further suggecrtiors about thui?

IT there 1s no objestion, that ls agreed to. Isg that all plght?

JUDGE GLARK: I think so, %This 1g what I have
wrltten down:

“greent that the demand need not be served but gﬁgil'
he filed wigéiﬁ the time allowed for anéwer or within such
furﬁhér time a8 the court may fix,® '

PROFGSHOR MORGAN: That 1s right,

FROFESHOR BUNDENLAND: Read thot agaln,

JUDGE CTLARK: fThis 18 %o take the place of the
bracketed stabementt

"gxoept that the de“aﬁﬁ ﬂeaﬂ not be gerved but ohall
be filed within the,tig% allowed for answer or wilthin such

further tims as the court may fix."
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CHAIRMAN MITCHELL: And he can allow it at any time,
a8 late as will permit him to get a Jury and arrange Tor it.

MR, LEMANN:; Whzt are we dolng with the Distriet of
Columbia under this?

CHAIB%Q% MITCHELL: We are not touching 1%, because
that 1s fixed by aet of Congress, |

JUDGE DOBIE: We are leaving that alone,

JUDGE CLARK: Before you leave this, I want to take

_up, Tirst, the éther sentenece ln the brackets and let's make

sure what we are dolng, too, in resveet to that., You will
notice the scheme of this rule is that the only lssue that gses.
to the Jury is Just that of compensation. Supvose there should
be a guestlon of power of Taking, or anything like that, that
w1ill be for %ée court, because the last sentence says: "In
all other respects Rules 38 and 39 govern."

I should think that certainly should stand. It is
important, len't 147

Tzen, ths next cuestion 1a the guestlon raised by
Hp, Pryor: Do we have to have a direet provision with regard
to Rules 38 and 397 We want the scheme of walver in here. Does
1t incorporate it without that language?

CHAIRMAN MITCHELL: Rules 38 and 3¢ are made applicable
by the regular provision, and the fact that there 18 a2 demand
required and a time limit fixed on 1t shows that if you don't

do it, you don't get a jury trial.
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JUDGE CLARK: Then we leave out the second sentence
of the bracket and of course retaln the last sentence.

MR, PRYOR: That is right,

JUDGE CLABK: Then, too, we will have no provislion
for commissloners at all, unless possibly in the case where
the master rule applies. I mean Rule Bﬁi@r Rule B3,

PROFESSOR MORGAN: It would be a master. You mean
where the case is tried by the court snd he appolnts a master?

JUDGE CLARK: Yes.

PROFESHOR %03@&&: I don't suppose we can stop 1t.'

CHATIRMAN MITCHELL: The question 1s whether we even
vermlt 1. |

JUDGE CLARK: I guess we do, because we incorporatse
the other rules,

PROFESSOR MORGAN: Suppose you don't demand a trial
by Jjury and, say, the trial is by the court.

JﬁD%E CLARK: That 1s so restrlicted.

' PRO§ESSDR HMORGAN: We carnnot do anything more. Ve
cannot tell the court, can we, that in those cases compensation
should not be fixed by a master?

CHAIRWAN MITCHELL: What is the harm in having a
master in some ocases?

MR, PRYOR: You ecan have 1t under ths general rules
wlthout any reference to it here,

PROFESHBOR MORGAN: You can.,
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tions,

PROFETE0OR SUNDERLANDS  The master ruls orovides for

mgntion charged agalnet the narties,

JUDGE CLARK: YWe avre golng to take up the lasue of

soste later, It 18 a problen of whether we want in our sentlon

*::!

oni neste to mentlon something about a mastor'e fese and put the
court In mind of 1%,
QUATRMAN MITCHELL: I don't like to do that, Ve get

inte this ficid of o

rroprlating noney Tor an extra kind of

tribunal and scaking the Governmendt and foreling Congress Lo

sropriate noney, which wa have always dodged.
You can see Irvom the answers by ﬁhé Deparinent of

Justlee that, notwithstanding that there is no law now thal

rrovides for the Government paying the master's Tess, they geb

the aporopriastlions Lo do 1%, ‘ :

SATRT

D Without sz bit of authordity,

CPESAOR AU A
CHATIRMAN HITCHELL: Oomebody has to pay 1% and they

think 1% is vight for the Government to nay 1t, #o thgy'géﬁ the

money freom Congress withoud any rule and get along fine.

JINGE I Aon't know whether you wart to ftake up

nebhing

ral lozue yet or not. I think you have o aay o

about cosbe and expengeg, We do gay the general rule on costs
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is 64 (d): That costs shail be taxed in favor of the pfsvail«
ing party. The prevalling varty here 1s the United States and
we elther have fto say in some way that Rule 54 {d) does not
apply or use the weasel way out thabt we suggested, We suggested
that we put in an additional provision (m): "Costs shall be
awarded 1n/acaordanee'@ith law and are not subject to Rule |
54 (4)."

MR. LEMANN: What does "in asccordance with law® mean?

CHAIRMAN MITCHELL: Whatever Congress has done,

¥R, LEMANN: What has égngres@ done?

PROFESBOR HORGAN: Congress has done notﬁiﬁg,baﬁ the
department has done 1t. |

MR. LEMANN: By the principles of equity, 1f the
claimant doesn't get more than the Government offered him, he
should bear the costs; if he gets more than the Government
offered him, the Government should besr the costs, ?hét waalé'
be analoguous to the usual rule.

PROFESHSOR SUNDERLAND: The Government does not have
to make an offer under our rules,

MR, PRE@E:.rif the costs were pald by the landowners,
that would reéuee the compenvatisn ‘and that wculd be unconsti-
tuLiené%

MR. LEMANN: He gets eangansation far his land and

pays ooqts on the side because he has made 1t neeessary to have

8 tribunal to determine what he should get. That would not
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reduce the gxtlon Tor hisg land,vractieally verhaps, but

not lesally.

HOHGAN: You are golng %m pet inte o lot

of praoticsl difficulting heve in connaotion with fixing
pricas on a whole bunech of 1%&&&, to tell-how mush of the
manter's fess, for iﬁﬁ“&ﬁsg,_yéég onn thie land and how gggﬁ
on that land, and eo on, |

Dozs the TVA pay all the scosta?

?ﬁ-{a}?jﬁ;% 1O MORGAY Yf?i s 8ly,

HITCHELL:  Ye are in a guestlon of substans
tive law when we try to deal gitﬁ coote, Iao 1% algﬁbggiggivg
right? :

PROPESSOR MORGAT:  The trouble Ys that we have the
maeter's charges taxed as costs in 63,

PROFESSOR SUWIDEALAND: © Yes, we do,

JUDGE CLARKS Rule B4 {d) iz aven more troublesome:
That Q%éﬁg dhell be taxed in favor of the ??@vgi}ing party.

s”?ﬂi A I”g

PITOHEL L Why don't we say:  when allowed

. bi{»’" 1{%‘@* #

JUDGE CLARK:  Then we speecifleally take out 54 (),

X“ﬁﬁﬂ;%. Leave 1t to Uonsress or the

CHATRBEA
Aporoprintions Committee in the House,

VR, LEMANNG  Who would know what the law 187

CHATRMAN VITCHRLL:  When Uongress appropriastes money

for that sort of thing and %hé'égga?tﬁant uges 1t as o natier
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conscience to pay these costs, 1t seems to me that is done by
law,
| JUDGE DOBIE: The use of a master in these cases 1s
very ezeepﬁional;iﬁave;youever-ussd a macter in a condemnation
cage? | | |
JUDGE DRIVE?: No.
CHAIRMAN MITCHELL: The item comes under an appropri:i-

tlon posslbly that was made for the purpose of the gensral

expense of a ecertaln project.

MR. PRYOR: I have never heard of a maater in con-

demnatlon cases. _. | |
MR, LEMANN: How do the juégments run in condemnatlion
cases? Do they make reference to costs?

JUDGE DRIVER: No, I think not. The Government Just
pays them, as 1 recall. There isn't éﬁy specifle provicions
about thgm.' ,

MR, LEMANN: The general praetieé ig for the Govern-
ment to pay? ‘

JUDGE DRIVER: Yes.

 PROFESSOR MORGAN: They don't pay for the defendant's
witnesses, | E

JUDGE DRIVER: No, |

PROFESSOR MORGAN: No coste are taxed?

JUDGE DRIVER: No.

PROFESSOR HORGAN: No costes are taxed oné way or
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the obher?

JUDGE DRIVER:  There misht be a vase where a naster

wonld be uaed, I can't concelve of any, The Tactusl losus

a is the value of the svopsrty. Theve

m

in eondemnatlon oave

canldn't be anybhing more simple and nsrrow than that,
CJUDGE CLARK:  Our state procedure is %gﬁgaﬁia‘?§

that. They t@ﬁ&ﬁl@gily ?@fgr 4t o a referse mﬁ& agtaai?v

perves practieally ae¢ a master. The only thiag is that %ﬁgj

o not need to pay him besause he 1s glr%&ﬂg on A pengian

salarye. » _

M. LEHANNG .i'ﬁﬁﬁﬁﬁﬁﬁ fean cf~%g§ert witnesses E@aﬁﬁ'
be ordlnarily taxed as costs in an ordinery sult, Does the
tovernment nay those Tees? |

JUDGE DRIVER: ot for the defendant's Tees for
uwitnesses, but they vay for thelr own,

B, LEMANN; mz%ar&tiagliy, on ¥p, Pryor's theory,

guppoge the "Governnent euss to a@@?é&fia%@ my office bullding

and. 1 hive some high-oluss experts as wltnesses Lo support my
pogition. I have to pay them and I don't pet that back, That

radusgs ny cospensation for my property.

SAG0R MORGAN: 1% doeen't reduce your Judpment,
GUATHHAN MITCHELL: Your lawyer's Tees do, too; bub

you don't et that baelk. |

~ . LEMANHY  That iz right, In don't InTer that 1%

would in ??f@?g with Just eompensation but pr;aﬁiﬁalwv it oonts
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me meney tovindieate my vosition,

Hri, PRYOHR: We went through that about a year sgo.
We had the ecase I mentionsd the othsr day where we éat a
Judgment in the court of first instance for $178,000 and the
Government appealed to the CCA, %We had a lot of experti witnesses
in that ecage. Ye had %o ay copts for all our witnesees and
the Government pald all the costs; but we had to pay our own

coste on that apreal. The Government appealed, but we had %o

pay costs Tor printing, srgulng, reear@g, and so forth, 1t

camng baek and was tria& arsin and we golt another verdliet from
a jury for $100,000. ?ha Government took esre of everything
exsept our own coste, There wasn't anything in the Judament
aboutd a@gtg.. |

PROFESSOR HORGAN: Nelther giﬁ@ was baxed coota?

R, PRYOR: That is pight.

FHOFESHOR HORGAL z in the trial court tﬁay Justg daﬁ’t
tax costs, :

CHAIRMAN MITGHELL: Why do our rules say they should
be taxed costs? We ought o modlfy them in condemnation cases.

| FROFESSOR HORGAN: Rule 54 (d):

"Ezoept when express provislon therefor ls maﬁ%
sithar 1o a abtatube of the United Sintes or &n these rules,
coets shall be allowed ag of eourse to the prevalling party
unless the sourt otharwise direots; huﬁ conte gggingt the United

States, 1ts offieers and agencles shall be imposed only to the
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Wi, PRYOR: The berm "prevalling party” ia no%

anolicnble to condematlon cases,

¢ the o ndannas

*«

s

CHATRMAN MITOHELL:  Why doen't we say 1

3,

tion rulos we ave excepting those general rules thal gre nob

onlied and slmply say that Qagtg ghall not be taxed?

PROFESSOE HORGAN:  Say thot Rule 84 (&) @1&1 not

JUDGE DOBIEG I don't think in practlee we have mach

a17fioulsy, do you, Judge?

JUDGE DRIVER: Not at all,

JUDGE DORTE: § think that s a good suggestlon pub
s nepative reference in there that that rule shall notb apDLY .

JUDGE CLARK: That 18 what we racommendsd, AlLL we
gy is that 1t should be apgoording to law,

SIOPESEOR MORGAN:T  Cut out the firet port,

JUDGE OLARK: I guese that ls all right.

JUDGE DRIVEH:; You nmust remember that you have somne
telephons oompanles and rallroad properties that are sondamned
and there ls no roason why those sompanies should not be taed
with costs, but I should lesve 1% out and say: Tule B4 (&
does not avply. |
GATRMAN MITCHELL:  Say that 1t doesn't apply in canes

rat the Unlted Htates,

MR, PRYOR: That is what you say in the first
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paragraph,

CHAIRMAN MITCHELL: When we go to paragraph 2 we
might handle it there. ¥e provided that "he tribunal to try
the issue of just compensstion shall be ae gpecified by the
congtitution or the statutes of the state in which the property
ig situated.” | '

There is a pr@visioa on page 11 which reads: fIr

the action involves the taking of property for publlec use under

‘the right of eminent domain arising under the constitution or

statutes of a state, the foregoling previéiaﬁ of this Rule 714
do not apply.®

MR. PRYOR: As I understand, the word "law" has been
substituted for "constitution and statutes”.

JUDGE CLARK: Somebody suggested that. We didn't see
why that wasn't the way to put 1t. It would read “under the
law of the state", ’

CHAIRMAN MITCHELL: How is that, Charlie? What are
you going to do?

JUDGE CLARK: Take Gaﬁ Yconstitution and staﬁaias“>
and substitute the shorter term "law". | v

CHATRMAN MITCHELL: I am wondering, we have a cholce
here and eertalnly I have ig mind mind @hethar‘we are Jjust golng
te provide the tribunal shall be according to the state law
and the general provislions, that the, whole procedure shall be

the state procedure,
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JUDGR GLARK:  That is zn pdditional suestlon. Thie

questlon we are talking about ls Just a question of the langung
CHATREAY HITCHELL:  Suppone we met an exprension of

opinlon right now on thlg guestlion of state prosedurve. Ve

had oageg that may be renoved %ﬁﬂ sﬁgygfﬁaaéa?a hag started

under the state law and service has been made and publication

¢ place and whatever pleadinge are allowed by the state

hag tal

‘law have been Tiled. Then one of the partles ls a nonresldent

corporsbion and 1% vemoves his sectlon of the onse into the
Federal eourt. Under one of our provogalas here you shift ad
that soint from the state vpractles to the Federal practice,

exoupt that the eonstiiuilonal laws of the state about tribunale

ahall .

Ay or any condition that the gtate law attachen to

1%, |
That 1s pretty delicate and those cases, while they

are few, get you intc s situation where you have %o géiit'ffsg

ctate to Federal praotice in the middle of the oase.

JUDCE DOBIRS  That is bad,

CHALRVAN MITOHELL: 1 am wondsring whether thoge

gltustionsg, belng ¢o Lfew in %h@'ygéeral eau?t,’@éalﬁn*t indisate
to ug that the practical thing for us Yo do ls gigé'éat thisg
rule a8 é;@li%é to any state cace and say that the atate's
power of ewminent domain ghall be conducted in all respsets In
seoordance with the law of the state.

HR, LEVANH  Another alternctlve would be to say thatl
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cur ruls shall aprly in all cabes,
M, PRYGH:  Theve ave very few of thoss cases, 1%

e

o ne that 1t would be better to follow the same rule

a2 bo the tribanal,
JUDGE DOBIE: 1 don't see why they should not be the
sarng whether you are procesding under gtate or Federal lav.

JUDGE CLARK: I wae golng %o put in a 1ittle plea fov

_alternative No, 1, Apmstrong says that he rrcomuended albernge

éi@& o, 2, but what he gayes la alterrutive 1,

Alternitive 1 says that the Qgﬁﬂéh? rules ghall govern
iﬂ|%ﬁ Federal oo narts ¢ except for the tribunal, Allernstive 2
waye in this one case we go baor Lo state law,

PROFECSOR MORGAN:  The whole oase,

CERR

ITHREAN HIPOHELL:y Hare 1m the Tirst altarrabive

=

ate case on page 11, and Judze Donworth had In mind the

Conntitution of the Dtate of Washington where the condition is
abtbaechsd to the ezerolse of the right, It veads:

"If the actlon inveolves the exorslse of the power of
sminent domain under the egﬁggizaiign and lawe of a state, the
provielong of tﬁig Hule 714 shall aggly, with the provliao that
the practlee herslin ppesoribed nay be alﬁ%r%a to the extent
necessary Lo ébﬁ@??@ and %ﬁf&?ﬁ@ any ocondlltlion affecting the
subotantlal rights of a 1itigant ¢ ttg@h@é by the state conetle

Q@ieﬁ or lawe %o the exercise of the state's power of @miﬂ%ﬁt'

e fz%ﬂ, Eisiiﬁiﬁi any ap-lleable provision velatling to frial by
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Jury.*

FROFESSOR SUNDEELAND: That principle 1s broader than
we are applylng here. The Suprene Court referred tc.any right
ocreated by the state statute and a . procedure 1is provided for
the enforeement of thst fight which is to be taken as a éanéim
tion for the exerclse of that right, then that prosedure mﬁst

be used., We don't say in our general rules that wherever a

- right 1s coreated and a vrocedure is provided iﬁ.th& gtate which

1§ a conditlon to the exercise of that right such shall be
the e¢ituation., We don't say that in our general rule. ¥Why do
we gay 1t with regard to condemnation? |
1t is a general principle that would have to operate
whether we say anything about it or nat;l We are lnviting people
here to clalm that i1t is a condltion to the exerclse of a right.
PROFESBOR MORGAN: A cgondltion for the deposit of
money, that's what he had in.mind§
CHATIRMAN ﬁITGHELL; He had in mind the method of
triasl. |
PROFESBOR MORGAN: We have taken cgare of thst by allow-
ing a 3ur§ trial. You havé to cut out that last thing because
we have already provided for a trial by jury. :
MR. LEMANN: Have we anything in théae rules relating
to substaﬁtial‘rights? That ls a2 matter of substantive léw.
JUDGE GLARK:t 1 éan tell you‘therhiﬂtory of this,

There 1s o great deal in what Edson saild. Judge Donworth was
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very mieh afrsid of our interfering here. 0Origlnally he wanied
to po ao £ar as the second alternative whileh renmoves every thing
by nesotiation or ad least by eonsidersable corvespondence we 0%
nim za’aéaeyt thia and we were more or less inelined to tale 1%
a8 stating %ﬁ@ situatlon.

CHALRMAN YITCHELGL: 1 1ike the firvet alternative
szoent oy %ﬁgu g gifﬁiﬂ&iﬁ? any aﬁﬁiie;%?% vrovisglon ?%3 1 h e
ing to trial by jﬁfyg |

M. PRYOR: You don't need that.

CHATRMAN MITCHNELL: I think the lawyers ave bhlind

about the thing, I sgfag that maybe since 1t iz alreasdy

taken eg@%lgf by deolision; ve még not need it, How many lomyers
trow that?h Judgs E@ﬂua?tﬁ on page 11 clears the whole situatlon
up in Juet a sentence ;rﬁ nsbaﬁ? has to huﬁt ﬁfaunéffay decisions
to Find the law. It 1s surprieing how some lawyers are lpgnorant
“bout some thinpse if you don't hit them in the face, they 4o
not bnow ‘m‘i’: o Ao, ‘ |
PROPESHOR SUNDERLAND:  This provislon would present
the question to %ﬁa laﬁ§§? whether or not these ﬁ;@ﬁi%ﬁ aondi-
tiens in the state pracilee are condliions for the sxerclse of
the rishi. |

CCHAIAMAN PITCHELL:  He has 1t anyhow,

-wt

PROFPESHOR SURDERLAKD: Why tell him about it »rd tyy
to eneourage him to ralse the polnt?

CHATHMAN MITOHZLL: It 18 1ike the buziness when the
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new amendments were required to become effective a year ago.
Just think of it:1 The act under which the rules wers proml-
gated provides that when rules are filed by the Court at the
opening of the term of a éession of Congress, they shall not
take effective until after the close of the session. That is
plain enough. |

The flrst session of the 80th Congress ad journed in

July. Their adjournment was not sine dle. On the Congressior

Regord 1t plainly stated that Gongress had adjourned until

- January 2, 19848, at which time the first sesglion of the 80th

Congresa was to resume its sessions. The ad journment 1in July
was plainly not the close of the session. So Congress had the
theoretical right within those next three days; 1t Ea& the
legal right before the next session started to condemn these
rules,

80 the sesslion was not closed, I don't see how any-
body who looked at the Congressional Record could be in doubb
as to when these amendments to the rules took effect.

Yes, the whole bar of the country was upset about
1t. Nobody looked at the the Congressional Record to see what
the adjournment was, whether it was sine die@er 8 recess, 1%
Just being a question as to the length of recess,

Some of the courts got mixed up on that one. Two
Judges handed down decisilons that the rules were already'in

effegt three months gfter July 1947. That is an.illustrgﬁiaﬁ
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of what I mesan by saying, 1 you leave the lawryeve Lo veave

around and get o eonclusion they ought to reneh, they Just

de not de 1%. Bven though 1t is unnccsoaary and may sugpest

o opromd for Litigatlon, you ure leaving thew up In the alr.

There will be lawyers ridlng around i?ﬁﬁi;” %o know what o
Ae

We had 1% in the é?@ft thw% hae gone out. How we

- owill supiks 1t oul and the law§§?% »will hit the celiling wonder-

ing why we struck 1t out,

PROFEASOR BURDER

I don't think 1t made much
of an Lumpression on the lawyere. Hobody commented on 1%,

T don't think they understood what we ware driving at,

wOMITOHELLY  Let'e get an exyression of

opinion about what you are golng to do with state cases., Ve
have sdopted subdivision il) of the second alternatlve on

page 8 and subdlvielon (@) of that ggma alternative deals with
the stnte power of enminent § soaldn, and we £ind 1% also denls
wlth 1t in the firset sltern tive on page 11l. Iy suggeetion ie

thet we strike out paragraph 2 under the gegond albernative

i

&, which 18 1limited to tribunsls and sdont the Tired

alternative under page 11, with the @ﬁﬁ%ﬁtiﬁﬁ of the words
"ineladinge any gggliaghl@ provision relsting to trlal by Jury,”
MR, PRYOR: As » separate subssotion® |
CHMAY BITOHELLY That le ?ighﬁi’ |

JUDOE DOBIE: What effect will 1t have?

It wil? mean, in effect, that all
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state cages thot get into the Federal court by removal or
have been origlinally instituted there on the ground of adversity
are govarned by thls rule, exeept that we csution the court
that, 1f there 1s any condition atitached to the state powsy
by the state constitutlon and law, the practice may'ba altered
but only to the extent ngcessary to enforce that eaﬁﬁiﬁiénm

JUDGE DOBIE: Otherwise no conformity.

GHAIREA& HITCHELL: No conformity.

JUDGE DOBIE: That is all right.

MR, LEMANN: In line 347 we shou'd revise the language:
#ghis Rule 71A shall apvly, wlth the pro?ig@“. That will be
omitted and 1t will then read: |

1T the action ilnvolves the exerclse of the power
of eminent domain under the laws of a state, the practlee
herein preseribed may be altered to the exbtent necessary”, and
so Lforth, _

MR. PRYOR: Substltuting "under ths laws of a state”
for the words "under the constitution or laws of a state".

VR, LEMANN: Yes, in line 348,

CHAIRVAN MITCHELL: Then we alter the headling on
the second alternative, page 8,“beéa§gs that applies only to
the tribunsl.

MR, LEMANN: That is right.

JUDGE CLARK: .ﬁeéggxsay:~ “{H) Tfialﬁ, and leave it
that way. -Or shall we sav: "Under the Federal Power of Eminent
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Domaln?  "(h)" le the heading Tor the whols gsetlon, Thut ls

MR, PRYOR; "(hY'is all vight for the heading of thal
gsablon, Undepr (1)e=-
JUDGE CLARK: You wouldn't have (1) bsoause (2) has

drooped oub,

MR, PRYOR; Your heading under (1)} would be
Powsy of Eminent Domain” and under (2) vou would zut your first
alternative on page 1l,
JUDGE CLARK: Is that what you want to do. I thought
there wns a suggestion that 1t remaln in a separats nluce,
CHAIRMAN HITOHELLy I %hiﬁk you are right about that,
Wi, LEMANES Out out the caption on line 242 and eut
out subdiviston (1) and then go on with "(h) Trial®, |

MITOHELL:  And strike out “iUnder %hg Foderal

CHATRHAN
Power of Fminent Domaln’ and that ocovers elther Fedsral op

we 1Ll, a6t

gtate, Then along somes ﬁﬁ% firat altern tive on 1
up as an independent ssctlon that provides that %ﬁ@ Federal
practice shall be ap-lied in state cases except that 1% nay
be altered o apply with sonstltutlonsl sondlitions, 1% would
not be aprropriate to put the Piret altern tive on page 11 down
undsyr Lhe pressnt heading of §arggra;h {2) on page &, The
Liret alternative 1s soncthing more than tﬁ@ tribunal,

R, LEMANN: It ie 11Ke a footnote Tfor lawyers, bee

gatge 11t g something that would be so anyhow.
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CHAIRMAN MITCHELL: Are you gentlemen agresd on the
proposition that the Federal rule sghall apply %o state eases
except as to the extent necescary to carrvy out a condition
attach«d to a state power? Ig there any doubt about that?

[No objection was raiséd.] _

JUDGE CLARK: May I recapitulate? First, line 348
to 348 will read as follows: "domaln under the law of a state,
the r»ractlee hereln vrescribed may be altered to the exte&t
necessary", and go forth, Then we stop with a period at line
354 éfter the words "eminent domaln®. That 1s what we have
settled,

If that is settled, I want to come bask to costs, I
am not clear what we d4id as to that,

PROFESSOR SUNDERLAND: vWhat 1s the relation of that
provision to No. (1) on page 11%

© OUDGE CLARK: What we have done to that 1s this:
As %o sgbéivigi@ﬁ (h),-ghieh gtarte at line 220, ws will have
the word "Irial" snd then we will take éut the numéral (1) at
242 and the heading at 242 and 243. Then will we continue with

that ag part of (h) as we finally recast it, and (2) on page

'8 will drop out entirely.

VR. LEMANN: You asked about costs. I think we voted
that we should insert the provision of 54 (4).shall not apply,
JUDGE CLARK: I want to get at how we incorvnorate it.

Of course, you answered it., Bhall we have a new provision (m),
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whie! sayst "Coste., The previslone of Rule B4 (q) shall not

ap;

£

R, LEMA CInetead of saying "shall not ¢

gay "shall not be controlling.”

JUDGE DRIVER; I% iz less of s vrohiblitlion,

Hi, LAMANNY ?xﬁt_gaalﬁ.gaygr Judge Driver's polng
about the ?&iirgﬁé ocases, Tor example, |

1, PAYOR:D  That 1s bebtter.

1 think “he way to handle that 1o by a
sepnrate subdlvislon,

JUDGE GLARZ:  Then you agree not to make 1t an af{ivm-

ative otntement, just a neg.tlve stotement., Then (m) will

"Gopts., The provielon of Rule 54 (&) shall not be
controlling in rreasedings under this rule,”

MR, LEMAK: It leaves 1% up in the sir, but I don's
vnow what weroan do about 1%,

| GHATHMAN FITOHRLL: It iz up in the alr today. The |
department pays the costs.

Shall we go beek now and start in with the rules
section by sectlon and conplder the minor objections we have
before us? | ,

is there any change on page 17 What 1o your recome
mendation? : o

JUDGE CLARK: Yees, we have sugrested some changes
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of wording., The Tiped one would veally go baok fo the titls

and seation il). The government men have objsebted o the uae

of the words "Tor Publie Use." They say thot is surolusape,

that after all, undey Pedernl law at least, you don't g to s

conosnt of sublie use directly, you go to ths atatutes and

wherever the staotubes 1y, they govern, The words oy Publlio

Use® ave ab beet surrlusage and they may ralse a gquestlon whather

- you have to prove publle use,

Dur sugrestion ls to lesve out the words "Tor Publlic

Uep ,?

What about substituting "under the
Power of HEminsnt Domsin®?
JUDGE CLARK:  We substltuted that ln the firet oluose,

geotion {(a).

x%ﬁ? kR i:j & 0OF

e
e

SHRGAEY  IT you subsbitute 3% there, then
you vould leave 1t oul elsewvhers.

JUDGE CLARE: To cover that faily our rocormend tion
venla be 4 end the title with ths word “?r@@é?ﬁg“'talfggﬁﬁ
TRule Y14, Oondemnabion of Property,” |

Then in (8) we would gay: "The Aules of ﬁi?ii.
Prooedure iiﬁaving out the word “ﬁ?®¥§$i@$“3 for the ?3at%i§t
Gourte of the Unlted Diates govern the prosedure Tor the cone
demnation of property under the power of eminent domaln, %ﬁﬁ%@t
as otherwloe provided in thila rule.” |

M, PAYOR:  Thet brings up the questlon that bothered
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ug yosberday ao to whal property we are gelng Lo oover, I think
we & ought to say conething here %o indleste whatl we nye include

ing.

13 AT
(LA EL ¥ B

ATCHELLY  Ie there any doubt but what this

rule wasg intended To be drawn to apprly only to real property

intevends theprein?
MR, PRYOR: I think that 1s right.

CHATHRMAN MITOHALL: We tried %o £ind out whether there
wag any sondemnation procedure for condemning pereonsl properiy.
L oam g ii%%lé hazy in ny mind as to what the situntion le thers,

PHOFESBOR giﬁ*i@iﬁi’%ﬁﬁﬁﬁ% 42 am surprlaed they never aone
demned Toetorlss with Taetory equlpment,

MR, PRYON: On a lessshold, Thut General Motors
2a8e,

PROPESHSOR SUNDERLAND: I they toock the faetory, they’
have to deal with the personal property.

é?ﬁlﬂyaé HITOHELLY  They mipght bs fiztures., Do we

wvant to procesed fto inveontimate that further and ses LT we

to modlfy thiz role %o ineclude personal vroperty?

. PRYOR: In $hat General Fotors case 1% was o con=
demnation of a lessehold, but the Q@ﬁ@%ﬁagti&ﬁ auzstion went o
the value of & lot of soulpment that was In %h@@@, deternining

whether or not the cwner, the leaseholder, General Motors, was
sntltled %o eompensation beeaupg of the i%gﬁﬁﬁéﬁi%ﬁﬁ% 1% was |

vub i in having to rencve this esulpment which was flzed,
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PROFESSOR SUNDERLAND: The Government dldn't take the
equipnment.

MR. PRYOR: The Government didn't take the equirment,
but the point involved there was whether or not they were en-
titled to compensation for all this work of moving this stuff.

PROFESSOR SUNDERLAND: Suppose under the war necessity
they wanted %to take a faetery ineluding the equipment which was
in 1t, could they take 1% uﬁéér our rule?

CHATRMAN MITCHELL: Inalading the loose tools, nob
the fixtures. | |

FROFESBOR SUNDERLAND: Yes. Could they take it under

" our rule?

¥R. PRYOR: That is a matter of substantive law.
CHAIRMAN MITCHELL: Did we ask the Department of
Justice to glve us further light on 1t? Remember I asked them

if they wanted to define property and mentioned the suggestion

of a tangiélg‘ané intangible property, which ralses many
problens. h 7
PROFESSOR MORGAN: As a matter of hereditaments they
don't want to dlstingulsh between tangible and intanglble
property. | ;
Eﬁ; PRYG?: Because you have such tﬁings a8 eésemeats.

PROFESSOR HORGAN: You might between personal and

‘real,

JUDGE CLARK: The depsrtment officlals dldn't have
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too many ideas on this subleet, Acoparently they ﬁiéﬁ*t $hink
about 1t. |

GHATRBEAN MITOHELL: ’ﬁgiahg? have we, Ye hé?% all
been thinking in terms of iaaﬁ,'1easeholds,iﬁgﬁ?@s%§ in land,
entutes less than fee, and all thet sort of thing, but all of
land, | | ,

Mi, PRYOH: 1In these condemation ?y&gé@ﬁiﬁgg I know
that the %@???ﬁﬁéﬂﬁ doses pay compensation Tor a lot of personal
property, but I don't know of a case whers they have gone
through sondemnation,

For lnstanoe, they took over some 28,000 aeres in
my home é%&ﬁiy farﬁ@ﬂ'arﬁﬁanaa glan@'ggé they settled with all
theee Tarmors for & lob of ggréaﬁgl g?m@éyﬁgg but ﬁh@§e»§ag ne

condermation, there was no irial in condemnation,

CHAIREAN MITCHELL: 1 would feel we ars not esuln
to deal with thig ggegai@ﬁ of whather éhig.?aig eugﬁ% to anply
$0 perponal preperty or nod untll we henr f?ém the Departnent
of Justice, If the Government ie condemning property whiech
gagiggﬁg roal §r@§g§§§?améfgr peracnal propsrty and wanted to
condenn 1% instesd of eelzing 1t §ﬁ§'f§?$i§£ a man into the
Cours cf Clgims, 1% ssenms f&tﬁ%? foollah not to take onve of
that situstlon here, |

I think thig fﬁlé'@@ﬁlﬁ ﬂ@?e $o be ghanged fo maﬁé'
i%~g1§a§ whether 41t Anoludes gayggﬁalty or doea not, It is

vague on the sudbject now,
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wh. PRYOR: 1 think thies rule probably ought o

B8Ry ponl properiy.

AHALBMAR - WITOHELL: That is on %%‘ %ﬁgnﬁ§£i$ﬂ_%ﬁ§%
wa ¥ind there lg no sepanion at all Tor having 2 vuls on obi-
demnation of ?ﬁysaﬁgisg, |

Wi, LEMAME: I see on page BL of this material thab
the "Werld War Veterans Hellel Aot + o « yraviéa%v@ﬁeﬁ,%%@ Admdne
latrabor of ¥$§5§§ﬂ§ AL ai?g may aoguire by %?ﬂ&%ﬁﬁf%iéﬁ or

stherwlse any hos @i@alg, fa0ilities and 5ﬁaiuﬁhtal @@?saﬁaltv

ineluding 'vehlcles, %iﬂﬁﬁtgag; furniture, ﬁﬁﬂi“ﬁﬁﬂ% fﬁé
N ' - .
SOR By }Eiugﬁﬁ' Supnose the Govornment E%ﬂ%%ﬁ

to eondenn ships, it could an't do it undsr thie rul évié it 1s

ﬁiﬁiﬁaﬁ u& real ?9§?yﬁvc | _
JUDGE ULQQK* X bréuyht up that provislon. They %%égggt

the ?@%efgﬁs Adminis ﬁ?ft;ﬁa daid it ﬁﬁd they aia@'% do 1%, |
M, TEMAR My ?a&t ig no anawer,

Jﬁﬁéz AREs  They apparently thourht of that,

CHATREN

#ﬁw.

C MITCHELLY  Suppose we pass thal up for the
oresent. We have %a’ha?% more information and I will Jog up
these Tellows on the rhone aaﬁ ase 1f they oal g@% ?hy@?g %é us
thip alternoon.

g6, PRYCR: I teke 1% that there is o be s0me kind

of 5 scesifiostion of the kind of property that ought to g0

into this rule,
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CHATIRMAN MITCHELL: Right. As it now stands it 1is
subject to the interpretation that 1t relates to realty, be~
cguge it says: “The comglaiﬁt,shali contaln a aaptien‘as’ |
provided in Rule 10 (a), except that the plaintiff shall name
as defendants %he property, designated by quantity, lot, parcel
or tract and at 1ea$€ one of the owners of gome part Qf or
interest in the property.” |

PROFESSQR MORGAN: You can takeythat all right,

CHATRMAN MITCHELL: You couldn't say a parcel of
personal property. - o 2

JUDGE CLARK: You eeuidrsay a guantity.

iR, LEMANN: Don't we know that there are gome statut es
that authorize the ﬁékimg of personal property? The Deg@rtm@ﬂt'-
of Juztlce didn't deny 1t. It 1s there. It seems to me we have
that infarm&ﬁion}béfo?e us. The casses are rare, but they exist,

1 think our problem will be with that information
vhether we are going to restrlct the applieabtlion of this rﬁle
to exclude such cases, |

| JUDGE CLARK: I think Monte is}egrrect. I want to
aék this before @&'leave_it. Suppose you define 1%, would you
sﬁeneﬁéﬁéﬁéone all ?aa should in the gay of the exclusion ef ’
speclial acts? That 1s something we ought to think about a"
1ittle. Do we need to say‘samathing separately that this aé§s
not apply_to certain kinds of sgéeial ?rac%eéings-anyhow, does

nét agpiy-to}the'Atlee Energy for one? Or is it adequaée witheaf
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nentloning 17

Jell, 1 suppose in any event we ought to mentlon 1%
in the footnotes we ga% out. Would 1% be sufficlent to a8yl
"Owrlouely [that 1s a grest legal word] this fdoes not apply

to Atomic Energy.”

LEHANY:  Why?

JUDGE CLARK: Don't press me why? I can 't get along

~without the word- "obviously.”

MR, LEMANN: 1 am objecting to the %iit%ﬁﬁﬁt not to
the word "obviously," whieh ig a wonderful word,

JUDGE GL&S”;“%euld yﬁu_ﬁﬁ%d g@@@%ﬁing “ﬁ@si 11 to

exclude things 1ike that?

MR, LEMaui: 1 thiﬁk you would with res-ect to the
Atomle Eﬁergy het, assuming we don't r@é%ﬁieﬁ 1t to personal
proverty. if we do exolude 1%, we,ﬂénit need that exclusion,
ton, &1 we éﬁm‘% swelude 1%, we have to exclude the patent -
compensatioh board which provides for a veview of thsir decisions
by the Appeals’ G@ﬁrt_af the Distriet of Columbla,

Wi, PRYOR: Suppose you sald s@maemﬂ ﬁimﬁ of raasl or

»

personsl property or any intersst theresin other than patent

rights,
CHATRMAN MITCHELLY Ve don't really neéé ﬁﬁ do thab,
beosuse, 1¥ the Government hasg a wtatute that allows 1t to take

a patent right and have a\eam@%msatian board with the rigﬁi-aﬁ

tha gurties to appeal %o the Court of Avpeals or somethlng, then
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2l

we have %o see that this rule does not prevent the Govers
fyron following the obher praoties and nermits the Government $o

hoose to condemn under this procedurs., Ye don't have to s

@

clude this thing from the acpllentlon of thong oages beopuse

vhe Government may get soné leplslation that wig&& enable 1% %o

Standard Building
Cleveland

echoone ths condemnatlion ?ﬁﬁﬁ%,iﬁ%t@ﬁﬁ of the board with a

the Oireuit Court of A eals,

b

Mit, LEMANT: The A%@misr?aaﬁgv atatute uses the word

105 W. Adams Street
Chicago

taondamm®, If we have a gensral rule on eu%éﬁgg sblon, sop®e

body may argus that oup ral% sgpsrsgﬁﬁé the statute.

CHALRMAN LLi  Yeu mean that a rule of procedurs

in oope %ﬁg %av%rﬁm@ﬁ% chonges court eondennation procsedlings would

repeal the sta tnt% and allow the QQV€rnﬁ@a§ to fo . that,

Tnie Atomlc unﬁrgy ghatute 1o o statube

Tor condemation,

The MASTER REPORTING COMPANY, Inc.
Law Stenography ¢ Conventions o General Reporting

CHATRMAN MITCHELL: The auestlon of the CGovernment's
pover to procsed ong way or another la a matter of substantive

ot by ¢ ﬂl@ of procsdure say ‘the Governmen?d cannob

luwe We osnn

progeed as previéﬁé in %he Atomic Bnergy 1 wi but 1% muast oo

" National Press Building
Washington

into eourt,. Qs Qaulﬁn’% do that,

L

i

17 we adn) z@a n general e ndemnation

New York

statute appiying to all Rimﬁg of W?ﬁﬁ&?*?,sgéﬁ might make &

51 Madison Avenue

very ?f?ﬂasﬁab19 &?ﬁuﬁ%ﬁ% that that rule would govayn the
procsdure in s hieh the Government must oondemn oroperiy.

QHATAFAN HMITCHELIS I don't think that Tor o minulte.
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a prossdure providing that the Government o

under the Atomie Bnergy law and muact go inte the
Aletriot court and condemn,

YR, PRYUM: Your Atomle Energy law presoribes how the

gompanoabion sha
OHATLR It is nonjudlclal sxeept by
Lo the COA, '

e

FEYORT - That epecifie leslslation would control,

Hig polnt is ﬁhgﬁ we osn ohange

1t by procedursl ruale,

MR. LEMANT:  We have changred statutes on procedural
matters, This .srjégﬁ a rusotion %h@%&%? R e proosdurgl or
not, le your gsinﬁ so eleay that 1% 12 not neaesapry to put
in o ssetlon sayling that ﬂe%ﬁirg in thie rule shall affect the
?f@?igiéﬁﬁ of this set?

CHATRMAN MITCHELL: 1 think we might put 1t in a nobe
and pay that” of course thers arve ntatutes that do not provide

for jaﬁiai al oondematien at all, such he the Atomie Energy Aet,
%hgrg ﬁhﬁ Government oan fo thats, I ocarnot congeds that we
have the pright by g gfé@@ﬁﬁ?ﬁi vule to gay that the Governpent
sannot do 1% aocording o the etotute, That repeals the siabute
and nllows some other kind of method.

fﬁ@ﬁkwﬁ;g HORGAN:  You Qﬁu}é ggy, 17 they started to
cendaem 4n the dis triﬁt eourt, ﬂﬁ%y heve %o use the statute,

BETE
E: %

3%, LOMARN: He gayg, i; th%g are golng to eondemn bub
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not in th %ia%?*g% court, these rules would &%ae no

’%;if}éﬁl

GHELLY That iz risht, ¥e

then $o o inte the dlsirlet couri,

Are we polag to ragayigf this Lo resl
property? If we do, we won't be involved in this ﬂﬁ@gﬁiﬁﬁq _
CHATIRMAN MITCOHELLY bDon't e feel 4% should @ﬁﬁlv 50

paraonal proverty as the stututes allow condemnation %f‘%ﬁ?*

gonal propsrty, I understand. If the Committse feele that thers

are such lawe, we chould change this %ﬁtiﬁ 1g not Limited o
real eotate, We will Tind out this afternoon, 1f I can stir
un the desertment to find out jJust @héﬁ-l&wg thare sre that
allow fTor Jjudiclal @éﬁéeﬁnﬁﬁiﬁﬁ in oourt of ?%@%éﬁ&} Dronerty.

M, LEMATN:  dWe know some of them pight now from
sur Reaporter's ﬁe%@é.

JUDGE CLARK: We probably know as much s we will
vnow from them, The Hitrates Aot 1s another one,

abig“’stirﬁf.w

Ie that for Judleial condemnation

In the first ing zgﬁ ce?

ﬁi; 1% 18 hard %o say., It says:

*?h@ Hitrates Aob . 4 auzh@?izgé,iﬁg Prasident to
pupehass or acguire by condemnatlon not only vea al esﬁﬁﬁﬁ bub
‘éa%@riéiﬁg minerals and §rseés%§§, satented oy st%&guiﬁﬁ‘"
and g0 ony

GHALRMAN MITCHELL: I 1% doesn't preseribe any nonw-
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Judiecial procedure for condemnation, 1t requires the gaurt
condemation,

JUDGE CLARK: Wouldn't you think so?

PROFESBOR MOORE: I rather think so,

JUDGE DOBIE: Is the war power requisitioning act
gone? |

?ﬁQVEESOR MOOLE:T - Yes, ,

MR, LEMANN: When 1t says in the Nitrates Act on page
61 that the President. 1g authorized "to purchase or acquire by
coﬁﬁemﬂaéien“, what method of condemnatlon does it provide?

It 1an't 1like the Af@mis Energy Act which gets up a procedure.
This Nitrates Act doesn't provide a proeedgy&%’ If 1% simply
saye 1t can be done by condemnation, I don't see how you do it
exeept under Jjudielal compensation.,

PROFESSOR MORGAN: It saysjreal astate, maﬁ&rials,
minerals, process and trade sa@reﬁﬁ..‘

‘Cigiﬁﬁﬁﬂ HITCHELL: Suppose we ggr&@ now to change
this thing to say condemnation of real or psrsonal ﬁf@@%ﬁﬁy and
progeed on that thsory and then in th@ ﬁauas~~

M, PRYOR: Or any iﬂtereat therein.

CHAIRMAN MITCHELL: =-<~then proceed in the notes to
refer to those personal property stabtutes that préﬁid@ for
progedure out of the dlstrict court and say, of course they are
not affect ed by the rules, ?oula that cover 1%%

 JUDGE CLARK: I shouldn't think you would need to change
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the maln title purtloulariy, "O ondernatlon of Property .

Lines 45 would read; "rop

GHALE HINCGHEL L

el

stk
]
&

%ﬁé oendemnation of real and personal property under ?ﬁ% powes
of %Rkﬁ@ﬂ% Aomain®, ,‘ ,
Then maybe (e) with respsot to "Oonplaint® is nob
Q’gf};‘g WO {?3@.&
R, PRYOR: Deon't you want to say "real or gﬁ@é&ﬁ&l
properly or any iﬁﬁ%f%ﬁt ﬁ&%égiﬁ“? |

LAV Ien't 1ﬁt3§a 8% thereln

PROPESSOR 81T
proverty?
| "R, PRYOR: I think you are right, but you would make
1t olaasrer,
JUDGE DOBIG: Th&?e ig some gquestion whethsr o trade
ﬂ@@?%ﬁ that noboldy elsze knows 19 property. We had thal %e§ﬁ§%
uz. Where n man breasches a confidence, 1s 1t & tort or has he
Laken property away? ‘ |
,?ﬁﬁ?ﬁ%ﬁﬁ% PONGAN T A trade seoret ig_gyag@rtge
JUDGE DOBIR: ﬁsat% saye no. If you are worklng with
ne nd L have %rgﬁe gaoret that 13 not patented or cowyrighted,
and you @i%sle'e it %o Monte who ig a rival, he says I &é?%
an aetlon in tort f@r brench of @Qﬂf idential rglatiﬁnghib,§%%
properdy s not ﬁ@ﬁaarﬁ@&.
PROFESSOR MOUGANT  That ‘g not 1;35 uaiag it. ity you
used o trade seerst, ?Gﬁ(@ﬁulﬁ be using proneriy. '

JUDGE DORIE: You are not teking away property, ancepd
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JUBGE CLARK: ¥y, Hoore raless the suestion as %o how
dotziled we should makas shangae, heocosuss ag a practlonl motisar,
there 2rg no gagss and go fur se we oun dlgoover noboedy ever

does 17, exospt ns they may do 1% Incldentally to condemi

roal entabe, ¥We are polag to try fto bulid a proceduve wherse

PROFPE8S

1 don't think you need s parbienlay

afaitlenal vrocedure, jJusht oo you gee thot 1% s within th .t

deserintlion, within your complalnt and things 1ike that,
ATCHELL: 1 den't ses anything execepnt vhal

wi we nesd to change,

1 have two or thres things to ask, In
line 9 Bhall we say specific pleces of property, specific sleces
of land?

i, PRYOR: Dpeeific pleces of p

2

JUDGE CLARK:  Op shonld wé leave

CHALRMAN MITOHELL: I don't see muoh to chanpe sxocepnt
in line 5 say "condemnstion of renl oy §%§g§ﬁaz g?gga?tg o
interest thorein"? In the complalint sectlon use a word other
ﬁh&g Teuantity, lot, pareel or iraﬁ%“., I don's thinE there i
nueh o be done snyvhere elase,

JUDGE GLARK: In line B wé will make 1t "resl ov
?Q?%éﬁ%i‘§§$@%?3§ﬂ¢ Bo you want to 244 "or interest therein”?

PROFESSOR BUNDERLAND:  Should 1% be "znd" or “ap'?
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‘or any inbare

- ¢ ‘ Sy B
Fiat

a3y Use "or",

You use "or" in lines 20-30 where 1t says
eitia opr obher interests”,

JUDGE CLARK:  ALL right, "of real or psrzonsl property

E"fk

8t thereln under the power of emlnent domain”

JUDRE BGBE“* Do you n@ga or any interest thers iﬂ“?
A 1@;g%hsiﬂ is properiy. »

ﬁé, PRYOR: You uspe the same wording down in 2@ and 30,

CHATRMAN MITOHELL: Isn't 1% a faot that you use 1%
below enough so you don't have to use 1% here?

R, LEMANH: Line %0 4 a4 1ittle different, becaunge
that apeaks of the %@gﬁiﬁitiﬁﬁ'@f the interest that the Unlied
States ﬁa@tg to acquire. t

JUDGE CLARK: What 1s the £inal Judgment?

OHATRMAY gl@ﬁﬁﬁig; If you arse aéﬁéﬁmﬂ%ﬁg voomg in a
building for two or three months, that is an interest in peracnal
oronerty. Yousdon't have to say it; A 13&%; lg an interest
in proveriy, bﬁt it is realby, isnl't 13? '

| PROPRESACR SUEDRRLANDy  If 1t wésﬁiﬁ property, you
@gbrﬁ% W%aamziﬁs

CHALREAN MITCHELLY You eaul? take 1t for ﬁ0h§335¢

JUDGE DRIVEH: I would be in favor of brevity in every
1netance. o | /

JUDGE OLARK: f&aﬂ in liﬁﬁ'll I supgest leaving oud

H

"publie”, since we are leaving out’publie use”generally, That
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occurs again in lines 23, 74, 78 and in other places.
PROFESSOR MORGAN: Do you think the description in
18 gnd 17 lg what you want 1f there was personal oproperty in-
volved?
JUDGE CLARK: 71 think that we should consider now,
That is the next thing.
’ MR, PRYOH: Béfere you get to that, are we agreed that

we can bring into one eondemnabion sult property for different

public uses?

CHAIRMAN MITCOHELL: Charlie, I was doubtful about
that. He satigfiﬁd’me yesterday by pOiﬂti?g‘OHt that tha’
court has power und@r‘ths general rules to provide for separate
trials,

¥R. PRYOR: That is true.

PROPESSOR MORGAN: And they sald they practically
never d4id it unlgss they were closely connected.

© CHAIRMAN MITGHELL: If you try to bring in a fort
and a post office bullding in one sult, then the judge ean |
separate 1%, | o

J?DGE DRIVER: You will get oriticism on that if 1%
imﬁtémﬁwﬂwq o |

PROFESSOR MOORE: It does call attention to it in the
note, Jgdge; | :
’ ‘ Gﬁﬁlﬁﬁ&&.HITGHELL: The real reason they don't want
it is they don't want to have to fightfou% the question wheather
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1t 1¢ the same use or not. Bo they have s ease for using those

words and then 1t can Be separately tried. Explain 'in & nots

thzt there have been cases which have arisen where there has

been 1litlgation over whether 1t was the same use or not. If
the court has the right to separately try them, that takes
care of 1%. - ‘ |

MR, LEHANN: On page 26 1s the note Professor loore
referred to: | -
| \ | "Bubdivision (bs. This subdivielon provides for broad
jainéer in accordance with the tenor of other rules, such as
Rule 18, Yo require sgepsrate condemnatlon proceedings for each
pieée of prqpefty separately owned soul& be unduly burdensome
and would serve no useful purpose. And a restrictulon that only
pra;ertiés may be Joined which are to be acquifed‘fer the same

public use would also cause diffieculty.. For ezampie, a‘mn;fis&

project to widen a street, construet a bridge across a ngvigable

river and for £§§ gonatruction of apnroaches to the level efythe
bridge on both éides of thé river might 1nvélve acguiring prop~-
erty for different public uses,” :

| ~ JUDGE CLARK: In line 15 and iﬁ I recommend that we

gsay: -"the pro@srty; designatéd by guantity; lot, parcel or

tract in the case of realty and by a general descrlpiive phrase

in the case of personalty®.

MR, LEMANN: I thought of saying that except that

- "the plaintiff shall name as defendante the property to be con=




Standard Building

The MASTER REPORTING COMPANY, Inc. 105 W. Adams Street

~_Law Stenography * Conventions o General Rerning

Natioral Press Building

51 Madison Avenue

Cleveland

Chicago

Washington

« New York

demed desoribed sufficlently for 1iis identification., ¥hers
the propersy i¢ real properdy 1% shall be designated by cuantlity,
lot,; pareel or troet.® | / 7
CHATRMAN MEITCHELL: I would be satiafied to see 1%
stend as 1t le if you pub pevsongliy up in subdivision {(a).
One g@ﬂ‘gtgta' at thélgﬁa?ﬁ that personalty ls 3§e1u§%§, then
the complanint elause will ﬁe wall enough, |
4 J g?, PRYCR:  That is all right, but there is one
éggge@ﬁiaa=@ade by my‘pgftﬁér, Hr, Hale, that grew out of our
experience in the ﬁiséigsiggi Hiver condemdation cases, whare
they would Tile 2 pebitlon (the Lands Division man y%sﬁér&ay
gald they had five sulte on the %h@ierﬁiggisgigyi HElver graé%é%}
of 75 to 100 pages long and a great many ﬁiff@f%ét'ﬁraﬁtﬁ Bre
aes@ribgﬁ in the captlon, His guéggstiaﬁ %aé they indleate the

paragraph number of the gomplaint followlng the desorlption of

_each trast of line., It is then mﬁeh easler to Find 1t.

PROPESSOR SUNDERLAND: He wanted the defendant who

Was elaimed to be the owner to be connected up with that des-

eription, so ycu could tell who was concérned with that land.

MR, PRYOR: You could do 1t by putting the number of

the varagraph aflter %ﬁé deseriptlon of the property or by the

name of the defendant. ,
PROPESOOR SUNDERLAND: I thought what he was driving

at was covered by "designate in each desoription the defendants

that &av&_baéﬂ been joined therein.”
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demed deseribed suffliclently for 1ts ldentlfieation. ¥Wherse
the property i¢ real property 1t shall be deslgnated by ouantity,
lot, pareel or tract.” | |
CHAIRBAN FITCHELL: 1 would be satisfled to ses 1%

etand as 1t 4e 1f you put personalty up in subdivision (a).
One 3@afsﬁgﬁg* at the start that personalty ls ineluded, then
ﬁﬁe—&am;l&i&t elsusge will ﬁﬁ well enough, |

‘ R, PRYOR: That 18 all right, but there is one
éﬁggegtiéaraaﬁe by my=partaér, My, Hale, tﬁa% grew out of our
experience in the Eigéigsi§§i River condemiabion caged, whers
they would £1le a petitlon (the Lande Division man §@ﬁié?ﬂag
ga1d they had five géits on ths whaie ﬁiggiaainai Biver @3@3%@%}
of 75 %e 100 pages long and a ??ﬁ%ﬁ many diff%?&ﬂﬁ tracts are
d@%e?lbﬁd in the @a@tlaﬁ, Hia Eﬁgﬁg%ﬁicﬁ Wa & they indleate the

paragraph number of the complaint f&llawiﬁg the desoription of

_eath tract of llne. It is then nuch easler to find it,

’ PROPESOOR DUNDERLAND:; He wanted the defendant who
was olalmed to be the owner %o be connected up with that deg-
eription, @o you could tell who was concérned with that land,

KR. PRYOR: You eould do 1t by putting the number. of

the pg?gg?a@h,&ftsr the éageri@tian of the property or by the

name of the defendant. :
PROFESHOR SUNDERLAND: I thought what he was driving

at was covered by "designate in each desoription the defandants

that ﬁ%VE.heéﬂ been Joined therein.”
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he hsd reference %o was thse
You have severs' pagen of degerintlion of various tracte of

Liund. 1T there wag gome way of helping to ‘leoote that in the

alnt, 1% would be helpful of eourse,

AR Yon mean loeste the ocuners in the

CHOFTRESOR  aimnmmt ac 5 ; . oy
VROFEEBOR BUNDERLAND:  As our rules now reud, you oan

134% one hundred parcele of Jand and llet forty defen antn,

that g all you have %o do, Then 1% would be up to the
defendante o seireﬁ WL shrough those pareels and flgure oul
whleh oneg they are concerned with, I don't fesl defendants

cught %o be obligated to do that., I think the Government cught

W@@

o soeeli

¥ a8 to gvery parcel the defendante they elalm are en=-

That is line 25,

CLARY s This E. plinly %%’m nart that ng

Teu are talking about the caption,

JUDGE GLARK:; On that %h@ Government wantg to pelb

gsomathlng that ls short and suceclnet,

i
Wy
e

?&@rgﬁgwﬁ SUHDEBLAND: ¥y esupgestion hag to do

the next parasraph,

?? SGH

P

e have a lot of cases ealled In re

A

e ;”?,/;;

vag of Land. ?ﬁ?i is & 13ttls arres ﬁﬁlt a8 8 title,

The distriet courte ground ~ur nert of the e untry do that a
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vlaintiff shall name

great deal, Then, when it gets to us we have z rule that we
are suoposed to name cases by names of some persons or SOWMEONE,

so that some of us 1ln the Clrecult Court willl stiek in John Jonss

v. James Smith, with the rssult that half of our reports refer

to In re 39.7 Acores of Land and the rest refer to John Jones v.

James Smith.

%R.‘PRYGE: In the ecaption it would be a véryleasy
watter Tor the attorney preparing that complaint following the
description of g gar%icular lot or guarter séétion to @ut'in
parenthesls the number of the ?aragraph in the 30ﬁ§1aiﬁf that
‘it deals with, |

ivﬁﬁsiﬁhﬁﬁK:‘ You don't want to put that in the
caption. ‘ | ‘

MR, PRYOR: Why not? All you need is a figure in

‘parenthesis following the description.

JUDGE CLAKK: Then you are going %o have your captlon
carrylng a;;ot of baggage, aren‘t you? You are golng to say

United States v. 36,7 Acres of Land (see paragraph gso-and-go).

MR, PRYOR: You don't have to ray see so-and-go., He
has the éess:iptioﬁ of the praéarﬁy. | |
JUDGE GL&RK} Ho,ryoubﬁon't want the description of
the property, you want a tag end or sy@bgl, |
' #MH, PRYOR: The ruie‘reads: “The somplaint shall
conbtain a,aaption a8 provided in Rule 10 (a), exaeét that the

as defendants the property, designated



National Press Building

Standard Building

The MASTER REPORTING COMPANY, Inc.

105 W. Adams Street

51 Madison Avenue

Cleveland

Law Stenography ¢ Conventions o General Reporting Chicago

Washington

New York .

iy
o
owy

by suantity, lot, pareel or tract”, 17 he desipgnates 1%, he

s

an to deseribe it pretty much, not the metes and bounds of the
aagﬂ?ig%iaﬁ, mat he would have to izgeri@@ 1% in some way by
refarencs o a %GV??F?%QEAL gubdivision,

JUDGE OLARK: They don't. Look at page 40 for the
far& we put 1% in. Thie ig %o gelb away f?aﬁ Rule 10 (a). Hule
10 (&) provides for listing all the defendants and thls provides

& short out as sgainet 10 (a).

JUDGE DOBIE:  United States V. 1000 Acres of Land
in G@ﬁuﬁg %c~§ nad=-3a,

WA, PRYOR: Thut 18 all right,

MR. LEMANN: Your Torm is plainer than s Sechnlcal

'gﬂalyﬁig of your rule would iﬁ&ia&ﬁai' If you look at the

languagze you have for the caption, 1t doesn't appear that
gimyi@. | | |

| ¥R, PRYOH: If you followed the!rgie, y@u'waﬁlﬁ put
in some Adeserintion of each trset by lot pumber or governmental
subdivision, That i the way I vould read the rule. '

| PR, LEHANND That ie¢ the obvious conelusion from
411 the lanpuage und er 5$a§tian¢“ What 40 you mean by pubting
this stuff in unless 1t goas in the ea@ﬁiaﬁ? It says: ‘“the
§fap@rty, designated by guan%iﬁy, ilot, ?arasi, or tr&eﬁﬁe

CHATAMAN BITCHELL: T think that is too mueh for the

eaption, If you go baok to the torm, &Gg soe what was in%éﬁééé
and that la contrelling.
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JUDGE CLARK: That may be. You undsrstand that these

o

have besn gomewhat f a growth, As a matter of fact, the

Department of Justice was Tor getting away from 10 (a) in the

caption. They want to make it a tag. You can make any other

form,
¥R, LEMANE: You could remove any reference to 10 (a)

besause you have a general statement that the rules do not

_apply where otherwlse stated.. You can say that the caption

shall be gufficlent 1f it does 80=-and=50.
¥, PRYOR: If your saption la golns $o be In aeggyéaﬂeg
with this form, my suggestlon about putting the namb%é of the
varagraph 1n hag no relsvaﬁag at ailg but, if your captlon is
feing to be in aﬁg@fﬁaﬂéa with the ruls, 1t has. ‘
JUDGE CLARK: ?fa%aély you have a point there. There
ien't any guestlon that the form states what we are alters

CHATRMAN BITGHELL: Then the rule has to be chanseds

That 1s the way 1 would construe i%t, to put a pretty aecurate

ﬂesari@%ian‘sf the property in the ecaptlon.

PROFESSOR MORGAN: T think so.

CHATRHAN MITCHELL: It would be in the esption as
distingulshed from the body.

PR, LEMANH: Thaﬁ ia foolish, ‘

GHATRMAN MITCHELL: Have we a suggestion for modifying

subdlivision (1) “"Caption” so s to make 1t elear that we don't

mean an aocurate description of the property?
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e are not really Hullting sbout the

capbion hers, we are btalking sbovt the eontenty, |
JUDGE OLARK:  You eould say ﬁ&ﬁ@ﬁﬁiﬁﬁ 1ike this in

line 181 “name as defendants the proverty %v some general

abion or ﬁy aome senerallzed form of deslgnation®,

dgaly

B, LEMHANT:  As 1 undersiand %%, ron oare really gold

;

acoording to the Torm, I you have 1000 agres

ceondgmn and they belong to twenty-Tlve dlffsrent peor

want to bas able to say in the eaption Unlged Hiat

Anres of lang

S E

CHAIRVAN WITCHELL:  And in what sounty.

LEVANEY VYWonld you nane the ocuners in the capilion

JUDGE DoBig: Ig 6oy s %%Jleagg one of then,
i1, LEMARNT  The Torm saye "John Doe et al', That
wgulﬂ he one d%f@ﬁﬂ@ﬁ%, Aule 1§ (a) says that where you haove

filret pleadling and

then onl Ig thed

right?

JUDGE CLARK: Yaes,

MR, LEMANND If you followed 10 (a), you wouldn's
follow the form on mare 40, because that nays "John Doe et al’,

P

You cantt 4o that An an ordinary conols :1&% You have ‘f;ﬁ oh
in all tha "s% als®,
JUDGE CLARYN: | Lines 18 and 12 cover that, vou only:

ngad to name %he property goencrally and one of the owners of
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of some partd of 1t or scme lnteres +% in the properdty. That

ie the way they have been dolng 1%,

0

There lg ancther thing you u
not Torget and that 1o thut we provided that, i all the owners

are not Enown ghga gou want o atart %ﬁ% ggi%, yen nesd Lo

e only thogse who ms“wmzm@*Mm,mxwﬁymﬁ%hﬁﬁ
h e ing on to fig aompan nablon, vou have %o find out who the

othee fellows are, serve them and bring them inte sourt. 5Ho

Cyou a;ﬁgéﬁ have all defendants named, beosnse the other ruls

- says ?ﬁﬁ only have to name thope precently Znown,

LEMAKN: 1 wonld %ﬁiﬁk the eaption ought %o be

ehort and there 1s no resson to ga&@ more than one, ;?hﬁ nens

@si&t 183 How @ﬁﬁ‘ﬁé degeribe ithe property Iin ihe aagéiéﬁ? |
B ?%k In referring %o real setate and ﬁﬁ?%ﬁﬁ&l

proparty you would want those words "lot, pareel or traet® taken

‘ﬁat@

FUDGH ﬁ%ﬁ?gﬁg' Thut ié rleht, 1% is confusing.

JUDGE GLARK: What use lo the Qﬁé?tiﬁﬁ? “The caption
ioc 8 tag iﬁ? people like the olerk or the ?%ﬁ%i%ﬁ s they oan
recognize what the case ls polng t@ be about,

MR, PRYOR: Why wouldn't it be sufflclent to eay:
"ghall nane ag defendants the pronerty, deslgnated by kind and
qﬁ;ﬁ%ii” and ?gucr%} ?@vgti@ngﬁ  You wonld want to gag}“kiaﬁﬁ"
in thers bheoause 1% %i@*% he nersconal proneriy.

PR, LEMANN: T think to bHe clear you ocught o anendfly
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that vou need not subdivide the deseriptlon, You ought to have
express language in there that will permit a lump description.
MR, FRYOR: Suppose you are condemning both psrgonal

and real property. It seems to me the caption ought to indicate

- that,

MR, LEMANYN: I agree, but I think we ought not to

atop thers. If we are golng to permlt a lump &aseri@tiﬁn?'ﬁueh

a8 L0000 acres of land, I think we oaght to say something like

this; "The saptlon need not describe éaeﬁ gseparaste tract te’be
eondemned, " I am not putting that in the exact language. ﬁs'
could further say: "It shall be sufficlent if it refers to the
aggrsgaﬁé guantity of property to 5@ condemned with an indica-
tion as to the kind and nature of the propserty." |
CHAIRMAN WITCHELL: And location, |
R, m;m: And location, It might be something like

that, 1 we get what we want.

CHAIRMAN MITCHELL: In connection with the form that

~would be clear enough,

MR, LEMANN: I would think so. Can you take a whirl
at that? ' :

JUDGE CLARK: “ﬁasignaﬁe generglly by character;

quantity or location®.

CHAIRMAN MITCHELL:. The location anyway. You should
8tate what county 1% 1lg in. |

MR, PRYOR: "kind, quentity and location®,
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SUDGE CLARK T 2g 1% i one Ford sutomebils,
would you fay loosied in the sounty of so=and-so?

That io right.

I wouldn't say that, I they

were polng after a perticular car in guch-and=such & &
vou mizht, 1 don't Bhink we need Lo worry about personsliy

se much. Don't you think you have enough, Charlie, so thel

. Yyou ean pull over 147 This will have to go a?@ﬁﬂé?%a-ﬁhg o

;19

anyway for final ?alisﬂing.
53%@@ CLARK: ¥, Hoore has 1t all downg @@Eiﬁﬁ&é%ﬁ
generally by %iﬁé; auantlty and looality"., And we will add yhat

we have hove as to one of the ownerc,

. PRYOR:  Use the word "losption® Ainstesd of
oo li%v“'

JUDGE ewdsia That would ba generally antiof otory

would 1%79
‘ M, LEMANN: What Qo ?@g think of rerhrasing the Torm
to says “Ths ecuptlon shall De éaffiaieﬁt‘if 1t namea®,
JUDGE OLARY: That le good enoug the "{1) Captlon,
The eaptlon ie sofflelsnt if-«" How do you have 152
PHOFEABOR ﬁ&%%ﬁgi I econ £z 1% up,.
JUDGE OLARK:  ALL ripht,
'3§?rhgﬁﬁﬁﬁg How %%'@é&iﬁ'QQV%? Hr, ?ryér*s first

point, when we eome %to the next pavagraph, andiglve gone

thought $o whether we should pubt in a sentenae ag to & bag




235

of the defendant %o each plece of property. Isn't that done
in the body of wwm complaint? It ought %o be done,

Wi, PRYOR: It isn't always done.

PROFESSOR HMORGAN: It 1isn't done.

WR, PRYOR: They describe the property, but you have

Standard Building
Cleveland

to look up to see what your property is.

i Mwwm .

ANy Whieh one 1is yours,

., PRYOR: Whether you ave intersested or not.

105 W, Adams Street
Chicago

MR, LEMANN: You get & fifty-pags %wamomwmwwmm comn-
plaint and ﬁoz&mw what your people mﬁm.Qowﬁ% in 1t. %They had
ased having an intersst, but the wmaaum @w@w t clesn ww% mww;

close it and they were put in,

Ought we not to put Hm a reaulrement 1n the body in
aamsmeﬂwam wlth the aomwmmﬁm that would WWQMHWm then to bresk

1t down a 1ittle bit?

FR. PRYOR: fThere ought to be.

:

The MASTER REPORTING COMPANY, lrfr:.
Law Stenography » Conventions e General Reporting

¥R LEMANN: I euppose they willl beef about 1t. .
Wm OR BUNDERLAND: I should think as to esch daw

scriptionthere aa ght to be a statement of the defendants Joined

National Press Building
Washington

a8 owners thereof or of some Interest therein.

. CHAIRMAN HITCHELL: You have %o limit that to those
mm known at the time of the institution of the sult.
= MR, PRYOR: That is right.

CHAIRMAN WMITCHELL:. What is your guggeation now?

PROFESSOR SUNDERLAND: I would add at the end of line
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26 the langnage: “designating ss Yo each deserlptlon the
defendants who have been Joined ag ownsrs thereof or some
interert therein,”

CHATRMAN MITCHELL:  But 1t would have to be defendants
known a% 3h€ tlne.

PROFESSOR SUNDERLAND: No. If they areﬁ%iggéﬂ they

3

are known, i say "defendants who have been Jolnsd®. $$ﬁ*t that

~ enough?

T
3

CHATRMAN BITCHELL: You only name one of the defendsnis

in the caption, You don't have anybody Jolned,

PROFESSOH SUNDERLAND: Where do we find out who ave
jolned? |

JUDGE GLARE: You don't find omt until line B4 o 20,

PROFESSOY BUNDERLAND: I am talking about those who
a%a joined, 411 I esay is, 1T you Joln them, you %hava Lo
identify the ﬁreﬁértg with which you elaim they are interassted,

CHAIRMAN MITCHELL: I gueee that ls right, because
54 sgys "whose namesg ars th@n known”, That 18 covered then,

MR, LENANN %hﬁré are y@ﬁ golng to put in youyr
suggestion, Hr. Bunderland? |

3?32%{32%‘%" 908 SUNDERLAND: A% the end of the 26th line.

FR, Lk

iymﬁﬂimwammmﬁ%ipmihﬁsmwsﬁm%

39 or perhaps after 49, becauss at 26 y@u are Just talking about

the property.

?ﬁO@fﬁ%ﬁﬁ BUHDERLAND:  The description of. the gfﬁ?@fty.
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Artd |

Ei; LEHANN: You érs not talking about the defendants.
¥R, PRYOR: We want to hook those things %together.
PROFESSOR SUNDERLAND: That hooks the thinge together.
MR, LEMANN: I would ?hiﬁk the logleal place to put
it mighﬁ be after 39 or after %é.
GHAIREAﬁlgiTGHELL: You can say: ﬂéllrp%fSOns
appsaring of record and Xnown o the plaintiffe! No,

MR, LEMANN: In 1line 49 add: “"The body of the com~

.ﬁ?laint shall 1éaﬁﬁif?'eaﬁh defendant with the property gought

to be condemned." \
CHAIRMAN MITCHELL: I think Bunderland's suggestion
was reslly all Fighﬁ; Let's h&ﬁelihe Reporter try to’se@ if
he likes that and we can change 1t by mail. He has made & point
thgz those who are Jolned aere then known and you are adding a
clause at line 26 reguiﬁiﬁg the complaint to name for easch man
wné 1s Joined what particular piéa@ of property he is invs}vei
in, v
| JUDGE CLARK: Will you read that again? ‘
PROFESSOR SUNDERLAND: "@esignating as to each desorip-

tion the defendants who have béen Joined as owners thereof or

who have some interest therein®.

CHAIRMAN MITCHELL: That is all right. Take that,
PROFESSOR MORGAN: Where does that go?
PROFESSOR SUNDERLAND; At the end of line 26,

JUDGE CLARK: I want ta make twa or three small ehaﬂgea

\
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éh;% ha soms in Irop suggestions,
First, 1line 25 I would like %o lesve out “publie”,
gsoond, in 1line 29 insert afier the word "title® the
following: “rossessio Line 20 will then read: "suthorizes

the

wulsition of $itle, possession, or othey intereste”,

Third, in line 42 add the wovds "or olalm” after the

words "$o have", so that 1% would read: “ull pepsons known %o

the plaintiff Yo have or claim an Inferest in the prop s

the % 7% the aetion i% sommenged ?

al

IATRHAN BITCHELL: Ve ﬁéli*va the @ﬁvﬁﬁﬁm%ﬁ% Tron

the obligation of n win? all *%% parsong who have an intsrest

the proparty at the time of %ﬁ% ingtitution of the sulg

only Lo those eases where the ease comes under a statube i

authorizes the lomedisbe Saking of tltle aﬁﬁ noggassion,

i

am wondering why we need %o 1imlt Lt to the oage where theve

ie a stattbe auvthorizing the lmmedlate taking of tltle and

‘posgessiony Why do we %iﬁiﬁ 1% to a cave of that cort? o

TR

la the sase they are vartleulsrly 3&3@?@?2%& in, but, neverthew

less, why, 1T they want %o start a sudt and get 1% golag,

avan

AT they carnot take fnnmedlate possesslon (they have an interest

in g%%ﬁiﬁg thelr suld starbed right away and not have %o Lot

through the recorde and examine the title befors they even

3835

beeauns the very fact that they cannot ftake ti4le immedistely or

obtaln lanmsdiate ﬁsﬁggggian ip an added resson to get the

started qulekly), gh@ﬂﬁﬂ they be 1llmited in that regard?
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I don't see any reason why we say, startling in line
31, "the plaintlff need Join as defendants only the persons
having or clalming an interest in the property whose names are
then known, but prior to any hearing involving that proverty”,
and 80 forth., Then he must bring in the other fellows,

JUDGE CLARK: I don't heligve»itvis very necessary.
Of eourse the way thls arose was that that was all the Govern-

ment asked for. We were proceeding very gingerly and trying %o

restrict the Government as far as it was willing to be restricted

iﬂitha hope that the lawyera gba were cfitieal would like the
restrietions. That was the only reason for that.

CHAIRMAN MITCHELL: I think the department fellows
are aslesp on that. o

MR. PRYOR: S%ick the words "in all other cases”
in line 40.

JUDGE CLARK: You strike out from line 27 to the
middle of line 31. |

PRGFESSGE SUNDERLAND: Wouldn't you put in the @hrase:‘
"4t the commencement of the aection, the plaintiff shall®,

CHAIRMAN MITCHELL:; "At the commencement of the action,
thé plaintiff need ngn as ﬁefenﬁaﬁts only the persons having br
claining an 1ntereet in ths preperty>whese’ﬁ%meé_ars then known,
but priop térany hearing®. o

I think the pLasntiff ought to have the power to start

a sul% and name only the fellows they then Know; whether they
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w.-r

want immediste tltle or possesslon or nob,
JUNGE OLARK: Thot brings up the gquestlon Thot Wi,
Pryor Just mentloned, Then gh@u&%ﬂ‘* wa leave out the sentence

g}“
i

in 1inss 40 to 467 We don't need that, do ve

%o, we don't nesd 1%, He is
right about that. _
JUDGE CLARK: = That would make the rule shorber,

Wi, PRYOR} Did you atrike the words in line 21 that

resd as Tollows: ‘“contaln a ghort and plain gsaﬁ@mﬁﬁg‘i and :
aubstitnte the word "state®? ,
‘ CHATRMAN MITCHELL: You meant "state the anthority

Lor gag;iﬁgg? | ‘ ‘
- /i, PRYOR: Yes, juot primarily in the interests of
ravity. ' \

PROFESOR MORGAN:  Take out ?ublia“ in 1line 29

¥, PRYOR: You huve to take"publle® out in the fggg,
on page 40, : A |

DROPRASOR HOORE: . That }.%tﬂ mage parsllels the lﬁi{imggg

uged in Fule 8 (a) (1), | .

, JUDGE DRIVER: The general rule emphaslzes Eﬁ%@iﬁy‘,

and oalariity, but 1% ﬁigat be ﬁa@%ﬁ aﬁﬁl ﬁé sontinue %@ig

iaﬁgg 76 glnce “% i% the same as u%@ﬁ in the peneral ”ﬁl%g ﬁ&ﬁ%ly,
‘siwi Ceontaln s short and plaln etatenment®,

JUDGE CLARK: 1% doesn't apply merely to the authorlity;

51168 to ths whole statement, that 1t shpll be short and
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plain, just as provided in Rule 8 (a).
MR, LEMANN: It is an admonitlon.
CHATAMAN MITOHELL: It applies without repeating it

here, -
MR, PRYOR: The only thing you have to say is: "shall
state".

JUDGE CQLARK: Not neecessarlly, because here 1g a
place where we modlfy the rule: "Contents, Thse body of tﬁa

Ceomplaint shall contaln®, - We don't take over 8 (a). Why

shouldn't we repeat 1% ‘

PROFESSOR MORGAN: How i%’that‘gming $0 read now,
that whole paragra§h? B

Cﬂﬁiﬁﬁgﬂ MITCHELL: *The body of the complailnte-’

PROFESSBOR MORGAN: "The complaint®, - ﬁou don't need
"body". - |

CHAIRMAN MITCHELL: All pight, Charllie.

J&DGE\GLAﬁKaA "The cémglaint ﬁﬁall contain a short
and plain statemént‘ofrthe sutherlty for the taking, the use

for whlch the property is to be taken, a deseription of the

‘property sufficlent for its identificatlon, and th@ 13%@?@%@3

to be acquired." Plus whatever we add to that. 7

PROFESBOR SUNDESLAKD; isn‘t!the auth@fity in every
case a statute? o | ‘ , |

JUDGE CLARK: That is the idea; yes.-

PROFE%&QR SUNDERLAND: Uhy don't we say "statute
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£

a?ﬁﬁﬁ?i%iﬂgaf Why don't we say: “3&&11 state the statuis
sutherizliog®, 1T 1% ig aluaye a statute? That vsgue word
tauthority® dossn't tell cu mach wntll you lock at the ©orn
and 11 the Torm a statute is namned,

PROPESCOR- VORGAY 1 Then you miphi say "specilfy®
inotead of "state., | )

FROPESSOR SUNDERLAND:  "state” will do well efough

»,gj;& EX 3

M, LEMANNY Then you will have to repeat "short and

Copladn gtatgméﬁtﬁ-lsxa? oty I don't think you wonld galn mush,

PROPESAOR SUNDERLAND:  That word "authority” “le =

SR

vague word,

MR, PRYOR: Aetually, in praetlce they do designate

the statute, _ .

sy s Ny
35%?5.%,?5 A S

IDERLAND:  Our form shows 1t 1z Juct a

statute,
JUDGE DRIVER: In addition o a statute 1% conld also

be by sxecutlve action,

RIDERLANDY  We wouldn 't state any @gﬁﬁgti?é
aetlon, | |

JUDGE CLARK: The exeoullve aotlon in most of these
cu8es wna during the war éﬁﬁ’@as hy ﬁhg Seoretsry of %&?; |

PROFENROR SUHDERLAND:  Would we deslgnote an exccoutive

aetlon; is that what we sonienplate?

IRHAN MITCHELLs  Buppose the statute nrovided $hal

the Fresident m&y.gugﬁayiza the Beoretary of Yar to aet.
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PROFESOOR SUNDERLAND: Do we recite that?

CHATRMAN MITCHELL: If the authority 1s part of an
exscubive authorlity under some,s%atate, you have to state the
executive order.

PROPESSOR SUNDERLAND: Shouldn’'t our form state thab,
1T we want to go beyond the statute? I éoa’ﬁ'believe anybody
would understand that they have to go into the reference to
the executive order.

C ¥R, PRYOR: All they want is the eclitation of the
statute., In all the war é%nﬂemﬁatiﬁﬂﬁ the department hag ecited

the stotute and then reclted the authority of the Becretary of -

War.
JUDGE DRIVER: That wae under the General War Powers
Aect,
PROFESSOR SH%BE%L@ﬁD; LTheﬁrshoﬁlan*t we csay something
more?
¥R PRYOR: The use of the word "authorlty" covers
sverything.

CHATRMAN MITCHELL: If it is an executive order or
stotute or both. | |

PROFESSOR MORGAN: You might have to ehange the form.

MR, LEMAEN: I move we retaln 1t as it 1s with the
word “authO?iﬁy“; | | o

JUDGE CLABK: We cuél&-say in the form: "and the

authority for the taking and such executive actlon as may have
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coourrad™, or ponothing 1ike that., That ls ovey on gy
3 ] H

MITOHELL: 1 think that is surplusage. 1T
1t Lo a statubte or sxzeoutive order or both, the word "authariiy’

i,

covers everything., If 4% &g » statube, thal Ls what le meant

1f 3% ie g sxesusive order, 1t lncludes
JUDGE OLARE: 1 agres hers we nesdn't add any move.

add anything In the forn.

| m thet in carventhesis in the

7oL,

There will be many csases where the fovn

wonld bea i%iangg%ivep I ﬂ%laﬂ’t ohanpe the {ore

FRYOR: © You sould out in parventhesls any exeoutive
order negessnyy..
GUATHMAN HMITCHELL: Ye oould asmend ths Torm in the

brasteted part by slaply saying "and any executive ordepr”,

ROFESBOR SUEDERLAYD: 1 think that w11 make 1%
cloar,

GHATRMAN HITOHELL:  Well, let's get along. I would
Like to have setiled whether or not we éﬁgﬂﬁ Yo allow this sultd
to he Sﬁ&ﬁ%%& wibthonut ﬁaﬁiﬁg 211 the defendants and naning only

those who were then known and, instead of reaulring that thag

b 1imited to a oase wheve the Government wante $o thke o
ate %i%i& or posassgion, I think they @ggh% 0 have the vlp
to ctart the sult and name 3a the firet inotance only the dhen

o

Tnoun @gﬁg?s,
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¥R, PRYOR: Those that apoear of record as encum-
brénee?sﬁ |
JUDGE CLARK: That 18 covered in 37.
JUDGE DOBIE: And anybody else not of record if they
happen %o know about them.
| CHAIRMAN MITCHELL: Yes, "need join as defendants

only the persoasshaving or claiming an interest in the property

-whoee names are then known'.

MR. PRYOR: Aeotually or constructively.

MR, LEMANN: It means aetual knowledge.

CHAIRMAN MITCHELL: The general tenure of the ssctlon
i8 those then aectually know;, and we shall then add the &e?@n»
asnts who constitute all persong appearing of récard and all
§e§SOﬂs known to the plaintiff to have an interéste

VR. LEMANN: The dgpartment olaimed that 1t must
go to work very qulckly and they might be able %d &saeyﬁain
only after fiteh delay. This 1s a compromise. We say, "You
cankstart this way, but before you get a hsaring yog must have
this record searched,® _

JUDGE DRIVER: I juet ask this for information. All
of thelr emergency condemnsbtlons are now covered by declara-
tlons of taking under the act. Where there ls a necesslty
for gulek getlon they would be cove?eé by these rules.

CHAIRMAN MITCHELL: I don't quite geb your point.,

There are =statutes which allow you to take title and possesslon
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st onoce without having obtained a judgment in omndematlion,
You azn selze 1%, provided you then institute o @ﬁgé@mﬁaﬁiﬁﬁ
sape, and thelr eyes are fopused on that sltuablon,

I say there is no occaslon to 1imdt that privilege
to the case where Lhey want lmmedlste title or possesslon,
They ought $0 have the right to start the sult and condemn

and pet the thing expedited, even though 1t 1s not a case of

~ lmpedlate $ltle or poasesslon,

JUDGE DRIVERy Wy gﬁggggtiaﬁ was that perhaps the
reagon they were interested in that wae that vhere there was
needd to asoulrs the title ggieiﬁy, they have mé noweyr to do
that under bhe ée@lafatiaﬁwgfw%akiég gﬁgtatéa

GHAIRMAN MITCHEZL: This would 1liml$ thie risht to
s case where there was a statube thut anthorized the lommedlate

aoquisition of title or possession on the copmensement of the

“noblon,

I 4hought that limdtatlion was unnesessary. JLhay

ought to have the right o get the sult cisarted and name alb

that tlme only those who are already known, sven though they

are not golng to tnke immedliste tiile and posssssion, and then

add the others later on,

| CJUDGE CLARE:  The speelfic proposal s to strike oud
lines 27 %o ths niddle of 20 and etart the ssntencse @Q'liﬂe S0
as followal "At the commensement of the action®, Then etrike

out the sg&t@gsa Trom lines 40 Lo 48,

L
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CHATRMAN MITCHELL: That 1s right.

M. LEMANN: About thé title companies, Mr. Hitehell,
at first we had a 1@? of somplalnts from the title gompanles.
They subssguently agreeﬁ to this language, as I reoall 1%.

I Just wondered 1if we will start a new discussion if we tamper
with 14, ‘

Gﬁ%IREAE‘EiTGHELL% This reﬁ&iﬁes you sooner or later
to go to the title company. They are not iﬂﬁerestéd in whén
you do it, as long as they get the business.

%?. LEMAEN: ALl they care about le what we have in
line &7,

CHATRMAN HI1 [CHELL: Yes, N

JUDGE CLARK: On line 57 you may remember that s

the Department of Justice left they were worrled about that,

and they will come in with sz suggestion so that they wlll not

be reguived to go back to the Indlans in a ssarch in the states
in the East. »
CHAIRMAN MITCHELL: That 1s snothsr voint. That has

nothing to do with what I am driving at.

- JUDGE CLARK: That ie quite right.

f CHAIRMAN MITCHELL: Let's see 1f the suggestion is
worth while, I think it 1s. I think the Department of Justlce
Tellows will grab st 1%, because they have Just not thought
about 1t,

PROFESSOR MORGAN: Yes,
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JUDGE CLARK: I don't see why $his should not be
amonded,
CHALREAN 9£m9332@ Thay ave golng %o produce an

which will show the exten’ to which they will have

- FROFPESSOR FORGAN: They muke a point that Iln certaln
vlaces the searches should not go ﬁaaﬁ.%@ the indisng.

CHALRMAY BITOHELLG  Or they ﬁﬁﬁ vely on the oertlfie-

Ceats of o title insurence sompany, or aeggt&iag 1iks thate

MR, LEHAKH: They ave golng to produce that BUEEEB=
tion this alternoon. |

CHATRVAN. MITOHE st Yes, They have alwsys been llhke
the old mave,swlzhing his tall off the ﬁggaégérﬁ,”aﬁﬁ thay have
sald they shouldn't be ragulred to make aﬁyigga?gh. I ot
angry last night heeause théy were bringlng that up agaln,
Yhey say, “Why don't you ?@%#ﬁ?@ ug Juet bo rane the §§n§?s
The ?@aggggig that, 1f they don't know who they are, they can't
stort the sult, 7

They have a ?&Eghlﬁﬁ thut shows the vegulationg ag
to the varlous kinds of searches they have to make in the

Department of Juwtlﬁ@; and they are golng Lo propoge an npmand-

ment to thie rule that will show that *? kind of se{?ah they

Chave to make is %h@ kind of search the ordlnary, sa?s;ai ﬁ@gim

negpngn nakss when ﬁ@ huyg &?&fﬁrﬁg to eveet a bullding on,

lette 8aY.
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¥R, LEMANN: Do they employ title sompanies?

¥R, PRYOR: Lawyerse Title Company of Richmond 18

patrontzed by them a greatb deal.

CHATREAN MITCHELL: The old law required the Attorney
General to give an opinlon on an abstract,i He couldn't get
the abstracts in tima'b@eguse the title company had a coniract

for the exclusive right to furnlsh the Government with abstracts

~._ané undsr the contract they had the business sewed up. Ho they

would take time. I tried to get a bill through the Congress

to aliaw the Athsrney General in glving an aﬁinion on the title
to rely on the aerﬁificate of the title camsaﬁy, 28 would any
ordinary busline ssman who would be @ﬂ%tiﬁg up a huiléing on a
lct; That was busted up by Laéuardialwha said I was going %o
drum up bueinéss for the title companies, That was In eonnee»
tilon with this Supreme Court Bullding, and 1n that case we

yaited six months for the title search, OChilef Justice Taft

was continually stewing in my office gbout that.

Now they have a law psrmiitiﬁg that.
R, LEMANN: They claimed that the original draft
was unfalr because they thought they were going to lose buginess
sinoe 1t didn't require enough of & search of the title. On
the other hand, the Department of Jagﬁiee sald the original
draft was necessary to protect them, Thls was a compromlse.

CHAIRMAN MITCHELL: It is not a compromlse becpuse

_ they didn't agree %to 1t. They wanted us %o leave 1t to the
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“this sgreed to @ gﬁtﬁing?

disoretion of the Abiorney CGensral whether %ﬂ wonld examine the
title or not, We thought he should seqaroh the titles, They
ould they always do, Then I asked, "Why do you objent to
wmhing the dearch?®
JUDGE CLARY: You mean the ashatracters who foushy

3

MR, LEBEARY I thought tg&% hsd Tinally apresd %o

_ this changed langusge, This dis G%gﬁiﬁﬁ hag been prxgaa in§

Tor many yeors and I ﬁ&'a 1ittle wvague, but 1 thourht they sald
whig war what they would asospls

JUDGE CLARK: Hajor Tolman consulted with ?aﬁiéﬁ%
eroups of them who thought this w%s ﬁaﬁisfaeﬁery‘ &&jﬁ? Tolman
was %Qi%é sure tﬁéy wouldn't flght the ruls,

CHALZMAN MITCHELL: They llke the élauae fall poraons
appearing of reecord who have or elalm an interest in the ;?ag%%%yﬁ

We are leaving bh,;i i : N

.'iﬁﬁéﬁﬁz Yhat L& tha lanpuage of ﬁh@Vyﬁﬁﬁéﬁt
gtatute which the B@%g%iﬁeaﬁ of Juatié@ gayé?éi%%%%% them of
cotne baelk $o the Indlans, as in your daya?

CHAIRMAN MITOHELL: They say some g%&taﬁ% hae haan
pagsad sinilay to the %gg‘ﬁ ééléﬁ to get @ﬁéé%ﬁ and &iﬁi%%,%ﬁaﬁ
sllows them to take a aérﬁifi@%ﬁa of title, 4

M8, LEMARN: Do we have that before us?

CHATUMAR MITOHELL: They dre golng to bring 1t in,

i, LEMANND  Another gquestlon that oocurred to me in

i

thie disensalon ls this: Yas thie proposed draflt sent to the
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ﬁitie companies?

WH, TOLMAN: It W&SVS%ﬁt to all the people on the
1ist and that included the title companles.

¥R. LEMANN: They have an assoelation and 1t would
be well to hear thelr kleks., It 1s pogsible they may say 1%

CHAIRMAN WMITCHELL: My idea 1& thalt we probably ggﬂ't

. bother %0 print and distribute this thing any more. We get

no response from the bar. We ought to distribute coples %o

TVA, the Department of Justlce, maybe the American Bar Assocla-
ﬁion; Walter Armstrong (it-mlght get hinm off our necks), maybe
gome of these title companies and allimitﬁé dletribution to

the Tellows who have really aone’seme work on 1%,

MR, LEMANN: I think the title cémpanie$‘ assoelation

~would be a very geéd gource to send it to. -

CHAIRMAN ﬁITGHELL: Here 1s the ;rapeSél. 1 propose
to strike out “lines 27 to the middle of line 30, and at line
30 to say: "At the commencement of thé action™, and so on.
And strike out the llines-- ‘ |

PROFESSOR MORGAN: The sentence in lines 40-45,

CHAIRMAN MITOHELL: ' So that this privilege of starting
a sult wlithout naming everyhoéy apprlies to every condemnation
case, provided they getvthem in,latsr.hg_

Is there any objection to thgé?

[There were no objections.]
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CHALRMAN WMITCHELL: Vhst la next?

PROFESS0R MORGAN: Charles, in line 35 you wers golng
to nut in "final® before "hearing". I wanted to know about
thet. ‘

JUDGE CLARK: Wa gupgested in line 25 that be made
to vresd: "to any Tinal hearing invelving the compensstion to
ba pald for the nronsrby”.

ammwmmwm MITCHELL: Why MG wo5 say "finslh?

JUDGE CLARK: This 1s the reason for whit we are
sttempting to 4o, whethar we meant 1t or not: 4

"Thig change ls to ﬁmww.www awumawwmm of the Commitise
on Fadaral rmmwww%dwaa of the Haw &w%mmw‘mww Assoclation that
1ine 3% might be amﬂmﬂmmmm to Hmwwsmmﬂw SQWWMmm undeyr subdivi-
sion (k) to obtaln & @wwamwu. and that a mmwmmamwm go antitled
might be unduly delayed in obtalning 1%." BSee page 16 of our
abstract of comments, | |

| CHATRMAN MITCHELL: %hy do you need "final"? Suppose
you tzke teatimony for ten daye and then si% ones more mww.,

JUDGE CLARK: Po Ww w@mm wwwumwaw

PROFESS0OR mwmmmu If we @omww kesp the word "final?
in wmem. could the amnwﬂ makea an mwwmw of Alstribution of
some of the wwmmmw ‘ ,

MR, PRYOR:  Say: "but v%wow ﬂm.mmw wwwmwsm for
determinatlon of the amount of ac@wmﬂmmapom.ma be paldh,

MR. LEMANN: Is 1t right to restriot 1t to hearings
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on compensation? Sunnose the fellow sald, "You don't need my

proverty. It 1le unnecessary.® He wouldn't be brought in until
you came to the point of comnensation. )
PROFESSOR MORGAN; .Mw you want to ralse a question
ags to the right to take 1%.
MR. rmw»mm” I had s case where they wanted to take
a road to a considerable width and the defendant said, "I don't
think you need that aw@s property. You have 1% ngwomwdww Hmpm_
out wsw,woz are mutilating my property too much.® |
emewmmm MITCHELL: The court held 1% was none of his -
mcmwammm‘ |
| MR. LEMANN:  We tried 1t before the Jury wz@ they
brought in a compronmise 4mw&wowt vﬁw that might be wmwmm&r,
JUDGE DRIVER: I can't understend the polnt of the
New Jersey Bar. mmw could ons person who has an »mamwmmd>wr
one trsct have a dlstribution of the deposit to him if it had
not been as@ertained who was the owner of the tract? How could
he get a preliminary distribution, unless the other parties
are brought in and have an interest in aswa,ﬁwo@mwn%w
PROFESSOR MOORE: Might not the court meke some
dlstribution? It could hold a substantlal part of the depesit
back, but 1t could distribute a emall wmﬁownﬂmmm where 1t .

sppeared falrly clear that the real owner was before the court.

JUDGE CLARK: Supnose the questlon involved a right .

of way, which, even 1f 1t existed, would get only a small
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valus. Would the enbire amount be he1d out?

You may remember that one of Major Tolman's grost
points that never was‘agwraelgteé by the bar fully was thst an
axnaditious rule would heln thg‘pfap@rﬁy owners, 1t being no%
mayely & cage of hél@iﬁg the Government. It would heln the

pronerty owners who cannot get their devosits. The funds are

‘depcsited and are lying in court and you cannot safely pay i%
 put untll everything is establlished. If you have an axneaiﬁlﬁus

vule which allows the sourt to %age care of the propesrty ﬁwﬂﬂfg,

it is &mﬁl?&bla end ghould not the eourt nroperly in the eaﬁe
wa- invicats ordey 8%gtributicn to raeale wha are needy, who
have been put out of thelr homes, #nd so on, kreving such gm&ll
amount as 18 neceazsary? » |

PROFESHBOR MORGAN: It couldn't he over 30 ner cent
outgtanéiﬂg; couldn't he dlstribute the 7Q? '

| | JUDGE DRIVEH: I cen se2 in gome cases where there

Ls & minor intersst involyad that is not elear where the eourt
would distribute a gubstantlal intereast, If there was no |
dafinite showing of who was ths.ognar of the nroparty, the
court would not make a substznbtlal distributlon untll the
ovnership was establlished. _

CHAIRMAN MITCHELL: He wouldn't hurt thsmaninﬁt.gérvsd
Or/ﬂaﬁﬂﬁ‘if he brinws‘thgt fellow in bafore he evan dehermines
the aamnangation to pay that man, baeauvs he might distribute

the whole denoslt and the fallow who wasn't named in the f!rst




Standard Building

105 W. Adams Street

The MASTER REPORTING COMPANY, Inc.

Law Stenography

- National Press Building

51 Madison Avenue

Chicago -Cleveland

« General Reporting

« Conventions

Washington

New York

255

instance would come in and have an swsrd of cdomnensation and,
if there wasn't enough left to pay him, he woul&n?t lose any-
thing by 1t. He might have a 1ittle more litipgation to get it
baeck from the fellows who got 1%.

MR. LE%A%@: There is g general admonition on page
10 thaﬁ the court end counsel w111 exped1te‘the proceedings for
the distribution of money so deposited.

CHATRMAN MITCHELL: I wonder why we say "final'. A

preliminary hearing that involves that questlon of distribution

is of as much interest to them as the final hearing. Suppose
the court 1s taking proof as to value and the unnamed person
1s not there and is not served and then he lg brought in later

and there is a vreliminary hearing and that nerson produces

4 his evidencs,

JUDGE CLARK: T think this s to hit the situation
whare you'mlgnt have a case running for six months to = year
before a commissioner acts and this 1s to allow the distribution,
or meke sure you can allow the'distributién, in advance.

You will notice over in that provision on distribution,
narticulaﬁly on page 11, Qe‘have'a provision covariﬁg the case
wheré there has been too much éwarded to the defendant, the

last sentence, lines 336-342. Thers 1s an endesvor here to get

the money out intoe clreulation.

JUDGE DRIVFR: Why not anproach the problem directly

and say in line 35 after "hearing": ‘"and prlor to any hesring
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otnar than one for @értigl dlstribution of a'depeslt”?
JUDGE CLARK: That may be one way of dolng 1t.
PROFESSOR MORGAN: That would be much better. "final
hearing” 1g bad business. | | |
JUDGE CLARY: What do you think éf 167
PROFFSS0R MOORE: I belleve that 1s a1l right.
CUATRMAN MITOHMELL: T don't know. Th@rﬁeﬁasit has

been mode and one fallow clalms title. The other fellow hae a

3re¢er& intavest snd has not been served, Maybe the prelininsry
‘Alstribution involves s declslon ng to who 1s interested in the

yponarty, who 1s golng to get the funds. Heove 18 s Fellow who

has ﬁct haan %avvaﬁ and he clalimg he cu?ht to get 1%t.

JUDGE DRIVER: What T meant was that 1t could be done
in the case of s small right of way that clouds the title to
a small m&rﬁ of tha mre@%yﬁy."l Aon't think in a m&jérity of
cases you are golng to get the ﬁriai court to make a substen~
tisl di tri%utien of the dsposit untlil the lnterests are shown.

MR, &Eﬁﬁﬂﬁ: Then why should we not be s&tigfiaé with

the genersl admonition for speed? I was looking at the comment s

from the New Jersey Bar Assoclatlon. In how maﬁy canes are

’

JUDGE DRIVER: - Tn my dietrlcet gr&gtically everyone

thet 1q brought by the vaarnm@nt ig =& éecigr&tien»ofut&king;~

- and»a«nrelimin&ry»éepas1t cagse, [ cannot reoall any tngt 1.

hafl had that warza otherwisge,
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MR. LEMANN: They are required by the statute to make
a devnoslt.

JUDGE DRIVER: In the declaration-of-takine statutes
where they take imnmediate %itlé and possession they make a
denosit. The removal cases have not 1nv§lved deposits. The
cases that I am apeaking éf now are those brought by the Govern-

ment.

PROFESSOR MORGAN: Some state constltutions provide

for deposits.

MR. PRYOR: Secured and pald.

JUDGE DRIVER: Our éonstitution does not. Ours
provides thst the value must be detérmined and. the comﬁensaa_
tion nald before they get vossessgion or title.

MR. LEMANN: The Government brings a suit and makes
o deposit and then one of the defendants says, "I would like to
get that deposiﬁ.“ Let's take a slimple case where there 18
only one defendant, and he goes forward with an application.
What does he do, file a motion to get 1t?7 What is the machin-
erﬁ? |

JUDGE DRIVER: Hé could flla‘a motion for a distri-

bution of part of the depocsit. If 1t isn't &greéd what he

"ghall be paid, then the Jjury or sbme tribunal must determine

that. .
MR. LEMANN: He cﬁhnot take 1t on account. Let's say

you deposited five and I want ten and I say, "Give me the five

N
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anfl we will argue sbout the remaining filve.*

JUDGE DRIVER: The finel determination of the com-

ﬁ@ﬁggéi@n to ba vald may be leas than the amount deposlibed.
If ne hes recelved 1%, a Judgment will be @ntgrad agpin=t him
for ths deficlency. The couprt would say, "In t&is case itAis
#11 right to alstribute 80 ner cent or 90 par cent.® I think
in some casen Judge Sehwellenbach ﬂistfibuted 90 par cent of
the deposit, I don't think they will usuelly pay 1t gllieut.

MR, LEMANN: The deposlt isn't an admission by the
Government that he 1w entitled to that amount.

JUDGE DRIVER: It 1s the estlimated value of the
nronarty. \ | ' |

JUDGE DORIE: The Jury may find for less than that.

JUDSE DRIVER: Yes. For a léng time we théught the
landowners goﬁ the whél% éé?ﬂélt 1ﬁ)any event, but the declsion
of the §u@reme_ﬁgurt now 1s, 1f 1t is less, then the landowner
éeﬁa only tHe lesser amount,

JUDGE CLARK: I think that is corrsct.

KR, LEMAMN: The landowner comeg in and saya the
Government has deposited gﬁsﬂQtan& he vould llke %o get 1%.
Then somsbody says, "Yalt a'miﬁatg, You nan't have a hearing
on that because there lg néthing to show that a1l the nartles
of record have heen Jolned." ' . | ' f€

Thet 1z the argument. Then he pets & ﬁei%y. Is that

very likely to hapren, or lan't 1t 1ikely to havpen in mcgt
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casag? aili'tne Justice Department by that stage in most casaes
be eble to say, "Judge, we have Jolned everybedy éf'recefé.“
JUDGE DRIVER: They bring in an abstract or certifi-
cate of title. If the owmer said, "I want to oet 75 or 80 per
cent of this deposit,® I wﬁﬁld 1mmgéiateiy Inguire ag to who
else was,reccrded a8 having an interest in this pronerty snd I

would have to he shown who else hes an interest, I would .

require elther g certifiaaté of title or an abstract. That is

what would happen in a majority of the casss.
JUDGE OLARK: I am sorry we omitted one other objec-
tion which came from the Government, from ¥r. Vanech, on this

same objactlon. "He states that this language [partioularly |

on 1ine 35] might be intarvreted to mean that the Government

could not obtaln certaln orders in the sarly stages of the
@raaeeding,nﬁctably.&n ordsr of gossession, before all the
defendants are named. 'I am certain that this 1s not intended
and in order éﬁ elarify ite meaning 1t is suggested thsat the
second sentence be changed to read as follows. [And then her
has things that we have done. ] ‘

"1At the commencement of the action the complaint
need name agidafenﬁant only the persons having or elalming an
interast lﬁ’the rroperty who#e names are theﬂ known, bhut the‘
n1aintlff shall add as defendants the names of all persons
apnearing of record or nown to the nlaintiff to ‘have or elalm

an interest in the property Eprior] to sny hearing 1nVG1ving
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the ocompensation to he nald for the property.'"
CHAIRMAN MITCHELL: He doesn't have the word "finel®.
JUDGE CLAR¥: Ho. Perhaps we can take out the word
"finel", Thet meane thut 1t 1sn't only » questlon of a hearing
on the denoslt involved. 8Blmple erﬁarg,‘as orders of ?ﬁé%ﬂssiﬁﬁ,
may be involved, |

CHATRMAN MIPCUELLY Thet ls Taken care of by the

- words "hearing luvolving the compensation to be vnald for the

ﬁ?eperty.“ 30 that 18 all right,

MR, LEMANN: That is his sﬁgfg%f}iaﬂ?

CHATRMAN ¥ITCHPLL: The department hses 1% the way
Qe have 1t except for the word *final?, They don't have to
Joiﬁ thls person béfgre'éeﬁﬁrminlng the necesslity for takling,
only before determining comnensation, HSo he may not be jolned
until after 1t has besn declded thet there lsn't a need. If
he ignit jeinéd, he eannot bas ecut off from ralsing %he,iasug,
If they éiénﬁﬁ joln him end he found he wasn't Jolned and he
asld, "Boys, vou don't need the vroverty,"” ané he was told by
the Government, "We are sorry, this wus declded by'Juéga ¥ oa
month ago," he can say, “Thét doesn't bind me,"

PROFESSOR MORGAN: Eaesn‘t Eﬁ'blnﬁ him 1f they ave
unknown ovners and 1f 1t has been vpublished? |

CHATRMAN MITCHELL: This fellow?

MR, LEMANN: 1 am supvoeing he has & record intereast,

" PROFESS0OR HONGAN: The record may not be knowledge or
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constructive knowledge with refarence to the United States
Government and yon were to say, "That was reascnsble notlee,®

1f you follow the notlon that Holmes had in Iyler v, The Judpes

that practieally the selzire of tha property was notles to
evrrybody who hed any inter=st in 1% and all they could have
would be & reasonable time after gelzure to come 1n.,

MR, PRYOR: BSupnoss thsre was an error in the sgseareh®

snd for that reason he wasn't joined. He comes in and elaims

:hé owna that property and there ls ho nacesglity for lta talking.
He gaﬁ}é cortslnly have a right to deo that. He could do that
by interventlon.

PROFESSOR MORGAN: I think 1t 1z debateble on the
congtitutiamél queztion. 1 am just thinking about thié §Gﬁiﬂﬁ
that your é@nﬁemngﬁien is in rem aﬁé all you have to do after
thot 1s give what the Sunrems Court would epll resgonable notlce
or rsuzgonable m@ang‘galeulazed to giVe'notlce}

| JUDGE G&Aﬁ%:‘ Hould 1t do Too mueh harm if we lafb
thet a 1ittle Dblank? Gf‘cmurse we are not saying what the
affect of these things 1lsa, we afe gaying what the CGovernment
shall do and what the court shall do, and so on.

ﬁﬁ, LEMANN: NEddle 12 right in hils aénsﬁ&tuti@ﬂal
doubt. If you could cut thias guy off céngﬁitaﬁienally from
ralsing sn 1lssue as to the neeceasity of the taking without ﬁis’
aver knowlng snything abvout the vroeceeding, without heving him

jolned as » defendant, without ever having him named at ell,
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&ithough his name apopears of record in a prover title search,
if that is the possible result, we ought torstcp.ahé eonsidef
whether we want to do that.

JUDGE CLARK: We wouldn't do that either way. All we
are éaying is what the court shall do and the Government.
Before they go to therbearing on the compensation the Govern-
ment muet join them.

Suppose at the hearing on the compensatlon a new man

" turns up and he says, "My constitutional rights are belng taken

eway." The court then will say, "I have to hear you.'
We are not prohibiting the court from hearing him.

We are stating a vprocedure and I wonder whether 1t does any
harm if we state 1t as we have done, leaving the constitutional
rights to be taken care of if and when raised, - |

| CHAIRMAN ¥ITCHELL: You could clear the whole thiﬂg‘
up by saying you have to serve him and bring him in before you
have any hearing to the compensation that is being pald for
thet prqperty. You could add %o that thst when he is brought
in that way, he should have the right to raise any quesﬁiou

he is interested in. If they do not serve him,, why shouldn't
he when he is brought in have that right? They are required
to do that before they take testimony cg_the award. He should
then have the same right as any other fellow who has been
served. He has twenty days to answér, doesn't he? lHe ought

to have 1t. I think he does. If you bring him in, the time
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Tor bringing him is fixed by this rule, but when he comes ln,
there 18 nothing in thls rule that says he can only be hesrd
on matters that relats to his compenazatiend

¥R, LEMANN: Exeept as to the distributlion of this
denosit. ‘i ahould sﬁpﬁgss that the qguestion of necessity and
compensation ordinarily would he éet@rmiﬁ@a at the same timé

by the Jury or the eourt. You would try the whole case and not

- try 1% §19$emealQ

I am just trylng to think thet one out: If that Le
80, then any heering on the lssus for compensation would prac-
tiéally involve a ﬁatgrminétian of neceassity. I wouldn't think
you would try it ssnarately. You #@uld try the whole thing at)
one time. This fallow e not In thers. _The‘casé is tried by
tha'Jﬁry and the caméensgtion i1g fixed. Then he turné up with
a olalm shown of record. Well, you couldn't say he would ﬁéva
hud to be brought in because that was a case invelving cormpen-
antlon and your limitatlon vaquired him to be made a varty.
Is that the answer? |

JUDGE CLARE: Thers are two answers, Tﬁg Judge cannot
pay out money except very'cgatiously,&nﬁ, 1f he pays out too
maeh, the aet provides fcr.reﬁcvéry. The defendant can asoct

within twenty days safter thg service upon him, }It len't the

- comnancenont of aetlon.

Look st line 168 on nege 6. ﬁ%‘caﬂ“etate‘&ll objec-

tions and defenses to the taking of hls nroperty®. Then, 17
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he doegn't ée that, he does walvs, and so on, except as %o the
compensation, That means that no defendant can he expacted to
act except within twenty dayse after he has notlee and then he
can mgke all ésf@ﬁaes; |

¥R, LEMANN: We are tslking sbout the fellow who hasg
not heen served. e sre talking sbout how much time the Govern-
mant éhall have to search the record.,” That 1s whal we sre tallk-
ing ébeat. If he has never been govrved, his twenty ﬁ&ys‘hava
never prun, |

JUDGE CLARK: If he 1ls served on the morning of the

hesring, they have to take the chance that he may relse objec-

tlons within twenty days. Thet 1s thelr funeral. That is the

chance the Government has to take.

CHATRMAN WMITCHELL: Thgy do the contrary. Th&y'ﬁgvs
the vrivilege of golng ahsad and seiziﬁg the property ané;ﬁh@y
have the @?@péyty without having élreaﬁy sarved  him,

¥R, LEMANN: Ye are making this anpllcable to cases
where we do not have this %aking by paying a deposit. Your
motion 1s to take 1t out. This would ap ly to osses where they
wouldn't have any rlght to ﬁgke'the_gfc@arty unt 1l the thing
has been deelded, 1f we adopt your proposal.

CHAIRMAN MITOHELL: Thoere 1s an ilmpliecation tnét he
1e getting 811 the ripghts he ls gcing'to heve if he has &
right to contest the award. That 1as the 1nfarancé~that Chiarllie

says we drew from the other rules. VYhen he 1s brought in, the
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rules expressly say he has twenty days 1ln whieh to answer and
ralse ali dafenses. We are saying that the court might say,

in interpreting vage 2, that hs 1ls through as to anytﬁing that

hag oceurred except as to any hesrings the court has held with
respeet to the question of the value of the property. The ;
gensrzl rule that he has a right to enswer and ralse all QQéstians

ag to the taking, and so on, 1is out of the window asg far as

he iz concerned. I admit thet. I am wondering whether we

égulﬁ @hragé it gne%hsr way andvsay: }“prior to the determinag-
tibﬁ of the value of the property or any other questlon he went s
to ralse®. _
MR, LEMANN: Could you put it this way: "prior to
any hearing lnvolving finel diatributien:cf comnensation or
neacessity for use? , |
 CHAIRMAN MITCHELL: Add: “or value of hlse property®.

MR, LEMANN: *Or value of his pregarﬁy“;

'CHATRMAN MITCHELL: That lsn't quite 1t. We are
willing %o have a eeﬁ%revaréy betwesn some other man and the
Government as to those things, but you wouldn't want o' bar
the eourt from tr&ingzthe queé@ien as to another man whether
they are aékiag t%c m&?h for this‘prgparﬁy and that thay don't
need 1t or whatnot. ,

MR, LEMANN: Put 1n£  "Pinal distribution of compen—
3aticn”. - | |

CHATRMAN MITCHELL: W%hy not say: “when he is served
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he shall have the right to ralse all the questions which he 1s
21llowed under subdivision so-and-go'?
v

MR. LEMANN: W%hat we are really fighting about 1is

when the Government must join him, how much time they should

“have to search the record and bring him in. Thet is what we

are really debating about here:

CHAIRMAN MITCHELL: We don't care how much time they
take or have, providing nothing that hée does hits himruntii he
is brought in and has a chance to answer. That 1s ali we are
1ntereated‘in. We are 6anfiging it now by implieation %o
allowing ﬁhis man later jolned toﬂlitig&te only the question of
his compensation. There 1s an Lmplication there that he cannot
do whet the other fellows have done, @ut'in an answer and quése
tlon the authority to take. ' .

MR. LEMANN: Paée 6 preserves his rights.

JUDGE DRIVER: Much of the criticlsnm that has come
up hes been against the lag between the time the Government
tskes the property and denosits 1ts estimated value and t@e
final determination of compensation, where a landowner 1s pub
out of his homsvor farm and he has to walt month after month
to get his money to buy another one. Thers should be a method
to narrow that gap;' After the Government has aequiréd @osses«
silon and title to the property, they are not so much interested
in expeéiting the proceaaings;

JUDGE DOBIE: Or who gets the money.
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JUDGE DRIVER: -They are not interested in that. 1In
dasvosit cases there should be some meth@d,nut}there to make
t he Govesrnment proeeeé and bring. in the cther pafties.

MR. LEMANN: That wus the purpose of the admonition
on page 10; Judge Driver, I take it, line 336. What we are
diseﬁssing now is when the record search should be made.

JUDGE DRIVER: My noiat 1s that there should be a

_ definite time fixed whera the Government has to come in.

MR. LEMANN: A time 1imlt 1in days.

JUDGE DRIVER:- I don't know. It may be difficult %o
work out as & matber of mechanles. If you say they muet come
in before final hesring, they have control of the litigatlon,
they determine when the final hearing shall be, énd they can
go on month after month and not search the records and bring
in the other perties unless there ls a definite time 1imit put
on them for dolng it. |

ﬁR;,@EMANN: The defendant might bring the case on
fof‘hearing.

JUDGE DRIVER: But you might have one defgndanﬁ
gserved for fiive hundred or one thousand acres. The others coﬁid
intervene, I suppose, 1f their land was taken away' from them.

'MR. PRYOR: Theifellews who ha§en't‘baen gerved.

JUDGE Dmv}s:ﬁ; Yes. |

CHAIRMAN MITCHELL: Of course, if property was taken

away and the Government took pesaessieg and ran off with i%,
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the follow we ars talking about wouldn't have to be sarved at
all, ﬂé would know. He would have full notice of what the
Government had done and he could Jump right in without being
gorved at allvanﬁ pﬁt hié answer in ilmmedlstely snd ask for
a trial, ‘
JUE&E DRIVER; -That ls true when thern 1ls gomebody

in possession, but where there are thousands of acres of ranch

. land, you wouldn't know for some time, until you put the cattle

on the range next spring.

MR, LEMANN: If he doesn't know 1t and they take thé
1and and he never haed an e@poryunity to learn about 1it, he could
coms In with his claim agalingt the GQVanm@nt and his rights
would be praserved. You wouldn't have to worry so much about
it. , .

JUDGE CLARE: 1If you don't go on that basis, we will
have the Government on our neckes agein. If you say they must

complete thelt search in some particulsr time, they would go

- baeck to the naeegaity-of,acquiring thege ca%ps'ané harrack sltes

and how long it would take? Of course, the matter of gearching
the record in the New England states 1s a dLfficult cna;" |
JUDGE DRIVFR: You give'tha court soms aiscretlﬁﬁ for
axtending thst,. |
MR, LEMANN: The court would have that under the
genersl rule, I wonder 1t you‘shaulé say that the court shall

fix the time in whlch the Government shall joln all the record



Standard Building
Cleveland

105 W. Adams Street
Chicago

The MASTER REPORTING COMPANY, Inc
Law Stenography < Conventions o General Reporting

National Press Building
Washington

51 Madison Avenue
New York

269.

ounersa,

JUDGE CLARE: My noint goes a 1ittle beyond thab,
You are meking another restrictlon that could be burdensome and
doass 1t Ao enough good? The latter 1s the real guestlon. In
the first olace, the Government has moved in. That 1s the way
they do 1%, so that the guestion of lmmeéi&ﬁe action by the
Government has already passed., They have gone shead under the
declaration of taking snd constructed the barracks and whatnot.
Thet belng sccomopllshed, what advantage ls there OVﬁr‘ﬁhék
general one that no matter how late this man e served he can
ralgse whatever questions “are open to himi

' Do you get any_aﬁvantag@‘by vutting in a.ﬁrovigicn
that the Government must bave*Jgingd s#erybsdy wlthin sixbty
da?s? ‘

¥R, LEMANN: You might argue why put the provislon
in that sverybody should ée‘inned.r Why not go back Lo the
first propodal aﬁﬁ sa&{that they just Joln the people they
Enéw? |

JUDGE CLARK: And bring the other in before--

MR, LEMANN: You say the other guy is nrotected béw
esuse he can assert hls righﬁs‘lgtsr on. If we put ?ﬂaﬁ asiﬁe,r
I think we would have the title people on our necks if we wenb
baek to th&t, yot you eould anply your argument to that loglcal=-

1y. _
JUDGE CLARK: I think you have to make, shall I aay,
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a gesture to the constitutional rights, yet at the same time

. in wartime the Government goes shead directly.

MR. LEMANN: Mr. Mitehell wants to strike out lines
27 to 31.

CHAIRMAN MITGHELL: I am not sure about that. The
question is: Is it right to 1imit them to those cases where they

take possession immediately, and that 1ls full notice? The

‘guy gets wind of the fact that the Government has talken actual

poééess;on,
| 1 withdraw_éy suggestion és to 1inés 27 to 31 and
hO»to»QS; Let 1t stand, We might get into trouble over thét.
I would strike out the word "final" in line 35.

JUDGE DOBIE: We all agreed on that.

MR. LEMANN: It 1s not in there yet.

CHATRMAN MITCHELL: T have a draft of what the Repor-
tor wants to put in. He wants to put in "final" after "any"-
in line 35. It reads: ,"grior to any tfinal! hearing involving
compensation to be pald for the property1tne plaintiff shall
add as defendants all peréons4appearing ef;reeord and all

gersons known to the plaintiff to have or claim an interest in

the property.* ‘ 7

As it is drawn, it prevents the court having any
hesring ss to compensation for any other proverty. If we
strike out the’word‘”finalﬁ,’we could say: “prié? to any

hearing involving the compensation to be pald for the proverty
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the plaintlff shall add as defandants all nersons aprearing of
raoord &né a1l persons Y¥nown to the plaintiff to have or olsinm
an intersst in the pronerty.

In other words, the idea I am trying to get over ls
thet he must be Joined(before any éeraaﬁ having an interast
in any property thst is acught to be taven shall be joined and

served) before there ls a hearing on the compensatlon %o be

. pald for the tltle.

MR. LEMANN: Would you object %o guﬁﬁihg‘in Tor the
neeegsity for i1ts takingh? |
CHAIRMAN MITCHELL: I wouldn't objeot to that. That
waulé aatisfy you, wouldn't 1%? | |
¥R, LEMANN:; Yes.
MR, PRYOR: Thers might be othor defenses - than

- the question of neceaslty. The fellow might olsalm that the

stetute they sare cyaratlng under doesn't give them power to

{
\

ﬁ(’] thls. )
| JUDGE CLARK: T <111 don't think we should put that

in. Uhat le that golng to mean from the Government's end,sinoe
the guestion of necesalty cf appropriateness of takling, appro-
priaterightof ték;ng, as to the whole nrojeot comes up i%m%ﬁi;
ately? This would mean that they could not asfron that; and |
-I should think there mipght 5@ diffioulty in getting poésasgian.
¥R, LEMANN: Until they hed a record. o |
JUDGE CLARK: We shouldn't do that. If we do 1%,




Standard Building

The MASTER REPORTING COMPANY, inc. 105 W. Adams Street

National Press Building

51 Madison-Avenue

Cleveland

Law Stenography » Conventions ¢ General Reporting Chicago

Washington

New York

272

we are simply ¥nocking out this idea that they don't have %o
mzke the record gesrch before thsy gtart the condemnation.

CHAIRMAN MITCHELL: Tney can stert 1t, but before
they try any lssue or guestion as %o the right or the extent
of the property they need as to any defendant, there 1ls no
judgm@nt that w11l ﬁind him on that untll he is brought Into
the cage,and he hes to be heard. |

I would 1ike to get rid of the implication that the

‘only thing left to a.party that they have not looked up and

have not looated, when he ls sarved, at thet stage of the game

18 the question of eeﬁpehaatlon. I want that lmpllicatlion

removed., I think if they do not see fit to name him and serve

him, when he 1s servad he has a right to vut in en answer end
as far as his own property ls concerned he had a right to
litigate any queéﬁign that 1s involved.

MR, PRYOR: Make 1t resd something llke this: “prior*g
to the trial of any lssue respecting any speclifle property ‘
the plalntiff shell add as defendents all pergonsg arvearing
of record end all persons Xnown to the plalntiff %o have or
bla1m4an interast in the property.*

MR, LEMANN: It wouldn't cover the objectlon of the
New Jersey Bar Assoclatlon which started the argument that unless
you added somsthing this: “prcviéed the court may make a
nartial éigtrih&ticn of any deposit which does not cut off the

righte of any person not named as defendant", you would cause
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delays in distribution of the funds.

MR. PRYOR: You mean deposits with resnect to the
other propertieg.

MR. LEMANN: It is the deposit with respect %o this
proparty.

JUDGE DOBIE: They won't know what 1t 1s goling to be

until the fellow is brought 1n,

MR, LEMANN: The New Jerasy Bar Assoclation says, if
you don't do anything about it, you are holding up the distri-
bution of the deposit for a long time., \

JUDGE DRIVER: Suppose you had a large condemnation
sult involving a tremendous amount of property. On one tract
they would wish to make a partial distribution. Hell, I would
agk, “Can you show me who has an interest in that?® )

' "Yes; here it 1s.* |

The ecourt should be able to make & partlial distribu-
tion on that sHowing without walting for them to meke the
sezreh on the whole tract. '

CHAIRMAN MITCHELL: He could make the distribution
low enough so there would be enough lsft to take care of any
valueg aseribed to the other property. |

JUDGE DRIVER: Yes, I think so. In many instances
they sepsrate the deposits. They don't meke a lump déposit
for the whole thing. In Ofeggn they are r-quired to make‘

senarate deposits for each separate traoct.
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VR, LEMANN: Could we say thet we must within sixty

days make defendants all wersons shown of record unlese the

| court should extend the time?

JUDGE DRIVER: Judge Clark has a very good objectlon
to thet. I think 1t ls Aifficult to make & specific time Llmit
haesuss of the varying size aﬁé'ceﬁplexityraf thegs confemnation
gults. 9Sixty days may be ample in one sult but not in another
one, |

MR, LEMANN: They oould go to the judge and make &

showling and get an extenslon. It la very herd to frame language

t?ét 1s aoplicable to avery case, but the Jéége would have no
trouble_in dealing with the nartilculsr cease snd, 17 they ﬁe%ﬁ@ér
mor» time, grant it, . | _

 JUDGE CLARK:; T don't bellave that thers would be s
condemnatlon in the Eagt that they could possibly do in sixby
days. 'ﬁh@ ordinary titls saarch around New ﬁgﬁen requires Lwo
weeks, 1f you want to get 1t on one small lot of land. OF
dourse we heve an archalo system, that 1ls true; but try %o change
1t. Try to get anything like the current systenm end you will
have everybody on your neck, because title aaa&ehing 1z &

vested intersst. That 1s the kind of thing ve are up egalnst.

Add together s half dozen proparty ownesrs and you get into a

substantial project.
¥R, LEMANN: Say you talke a year to get & title

asaroh {18 that peasimiatic enough), 1f we adopt the motifled
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language here suggeétsd, you would -be postponing your hearing
on any lssue relsting %o compensation or nécessity of taking
or suffieiency df‘autherity for éerhgpg a year, becguse you
would be putting In language thaet saié'ydu ghould nat have a
hearing on ﬁhoselissues until they héé made all record owners
defendants, even 1f iﬁ'tcok a year to find that out. You

would then have that difficulty. So, on the whole, 1t seems

to me to be a rigk inherent in this sltuation sbout making

redord owners parties, |

"There must be some time to make them partles. Ve
started out by saﬁing,_“ﬁe that at the beglnning." They sald,
*No, we cannot.® \

" Then Mr. Tolman and Judge Dénwsrtn nit on thisilgngu&ge
in cogferences ag something %haﬁ would sult eﬁarybody. Now we
have objections to that. We all agrae'”final heariﬁg“ is out.
So gé 8514 we will put in isgsues involving compensatlon. I
édésd tﬁat we should put in lssues involving ﬁeeeséity. And
Mr. Pryor says there may be other issues. If we put them all
in and say the r@borﬂ-ownersrﬁust be brought in before hearlings
a#e held to any one of these issues ané'it wlll take & year té,
get the ﬁitle search made; we are ﬁp agaiﬁsﬁ the difflculty
anyway. |

»‘ Maybe the best plan iavtq put in a time 1imit and
leave 1t to the judge with:an éémenition for expeditiouéhess.

JUDGE CLARK: It does seem to me we are making something
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which peslly takes care of 1tself. That has reference to the
implicatlon that wes suggested that the unknown éef@ndant hos
given'uarsem@ rights. I have never understood how thars could
be an impllcation whatsoever, because the later oprocesdings

denling wlth the answer is so explieit. You cannot have an

implicatlon of something that ls explicltly stated in the rule.

MR, LEMANN: How would you meke 1t read?

JUDGE CLARK: I would make 1t: ‘"prior to the h@§?ing
;ﬁ~e@m@ensatian“. ~
JUDGE DOBIE: Leave the rest to the eourt.
JUDGE CLARK: Leave the rest to the court and the

rule. The rule Just states a Time that ths'QQvarnment must

set. The Government then acted. The rest of the rule,grc&iﬁes

" thet, when the man comes in, 1f he has any aquestlon as to the

original teking (and, as we all know, the possibllity of any
question there 1g very slight practically; there 1lsn't much
chanee there, just a theoretical ah&ﬁaa), he then csn make
whatever objesctlon he has. As I see 1%, you cannot ghut him
out, and the rule does not try to do that, because the praﬁigien
on the answer so clesrly says %hat he can ralse the objection ‘
then. » | ‘

¥A. LEMANN: BPut suppose we sald "hearing on compen- .
antion®: (a) How much éel&y,wgmlﬁ‘that parmit in the searching
of the record before you could fix the eem@eﬁggtian?

JUDGE CLARK: It might be most anything. It could
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be quite a while, I sunnose.

¥R, PRYOR: Fven sdonting your 1dea, whieh may be
entlirely right, wouldn't 1t be hatter to say: '"prior te any
hesring involving comansatlon to be pald for any gpecific
property lnvolved in the actlon tha plaint1ff shsll add es
6@faﬁé&nts all rersons gamearing of record snd all persons known
to the ﬂl&jntiff to have or elalm an intnrﬂst in the property®?

Gﬁ&lﬁyﬁﬁ MITCHELL: Thet was one of My suygesﬁiaﬂs.

JUDGE CLARK: What 1s it that you have added?

MR, PRYOR: T am bringing In the thought that the
neople who are to be brought in are the gsnglé who have some
interest in the speelfic plece of property that tﬁey cannot have
e hearing abauf. |

 CHAIRMAN %ITQ§?§L' In other words, they can have

: hg&rin s and awards of commensatlon on other ﬁroperties involv-

ing other ner%ons in the tract.
FR. PRYOR: That 13 right
CHATRMAN MITCHELL: This is not clearly drawn. How

9waut that? 4 ,
MR, L?MANR' That certalinly ought to be made explielt.

- It may ba impliclt, but it ought to be maﬁa exnlicit.

MR, PﬁYﬁR. It nght to be elarifigﬁ that way.
JUDGE CLARK' That 1s the intent.
- CHALIRMAN MITCHRLL: 1f you read it carefully, you

+111l nots jou are a 11ttla vagﬁe about 1t.
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PROFESSOR MORGAN:

Can't you fix the New Jersey Bar

Association objection if you say:

amount to be pald"?

[The meeting adjourned at twelva»fifty o'eloeck. ]

"determining the total

278
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TURSDAY APTRRHNOON SESSION
February 3, 1948
The meetling reconvened at one-fifty o'eclock,
Chalrman Mitehell vpresiding. |
umwwwmwm HITCHELL: Just to point up the mwwwm snd

P

to get ue back on the wwowww%s I have w‘%mamw draft 1 dashed

Ag
off Just now, referring to 1ine 3l in the printed wwwmw wheype
ww seys, "but prior to any hesring®. HVM make ﬂmwm ravort, 1
mmm t Tnow aﬁnﬂWmd 1% ww any good or not, but 1t exvresses the
ganeral idea I have in mind: "hut prior to any hearing involve
ing the comnensation pald for a wm&awamwmw nroporty or right
to tole 1t the plailntiff shall add as defendant all nersons
mwmmmwwmm of wwaaam:ow all rarsons known wu the ﬁgwwﬁnwwwuwo.
wmdm an umam%mﬁa in aueh Jmoﬁywaw .u , o |
JWDM%mmmw VORGAN:  "that 3woﬁnwﬂ%=. ﬂam“d,ﬁmm.;mmmmmr
I thought that was a Torbldden word. |
mmwﬁmew HITCHELL: =dwww wwowaww% T will gta ﬂ
.ua\ccmﬁ agalin wawmamm you lost the wxwwmm. “*hut prlor to msw“
wmmanm involving the aaamwsmmﬂyow to be ;mww woﬁ m par wwnmwmw
trect or the right to take it [V aamzmm they may w»awmmam »sm
wgawM\mx whether they have a right to mem »a Mmmwwwwww mzm
me%m ig always # acmm«uos QWmaWB% ﬂwa% ﬁwm mWanm for ﬂowm
/ﬁxmm they ne=d] the wwmwswwww wswuw add -ag Aefendants all p per

sons simnearing ow %mqm%@ and mww nergons known to awm wumuwwwww

to have or eleim an Muﬂmmamn in that pronerty. \wsmmwmmmam.mo
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2dded and served may snewer and ralse any questlons affecting

his property [that 1s the question of the right to take or the

stze‘af the vleae they nesd or whatnot, or eem?ensaﬁiamE wﬁieh
he might have ralsed if originally named, Ncﬁhing hereln shall
require the court to neanwhlle refrain from ordering such a
partlal distributlon éf the deposlt as the facts may warrant.®

That is to hit the part that New Jerssy objected to.

- It ¥nocks out the impllecatlon: All they can do when they come

in is quarrel about compensation. It gives him fharsame rights.

if he hasn't been served, he ought to have the same rights to
answer or to 1itigat5 any question 1ntsa f&r?as hls own property
Ls sffected by that. I
| PRGFES%GR.&ORGAﬁ: I_agree wlth that,
MR, LEMANN: You will have to change somewhat the

 langusge on line 40. If you have sbandoned your suggestion that

the language on lines 27 to 30 be deleted, that will require
a change. Have you ébanéanad that sﬁggestien? B |
© PROFESSOR MORGAN: That 1s abandoned., |
Oﬁgiﬁﬁﬁﬁlﬁi?cﬁﬁL '+ I was in doubt whether I ought
ﬁe agl to have the thing broadensd éuﬁ to have thié right of
subgequently naming veonle 1n;anyacsndexaatien cage, instggﬁ,
as the rule now does, under laws that allow lmmedilate selzure,

PROFESSOR SUNDERLAND: Shouldn't that provision you

~have Just read be extended to cover the case of a man vho

hag, not heen gerved and lsn't served and notifisd at all? He

s

~
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has a right to come in and intgrvane;
CHATRMAN MITCHELL: He loses his right 1if he defaults.
PROFESSOR SUNDERLAND: He hase never been served,
HR. PRYOR: He has a right to intervene regardless
of these rules. I , : ._
CHAIRMAN MITCHELL: There wouldn't be any judgment
that would wo%ry him any. The Government may have selzed his

property, but there cannot be any doubt that a man who has

never been served or even named would have a right to come in

at any time;

JUDGE DOBIE: I don't think yéu need to put that in.

MR, LEMANN: If he had never been made & party, he
could intervene. ’

JUDGE CLARK: Could tha‘Geverﬂment get an order for
possession before the persons aée added?

CHAIRMAN MITCHELL: That 1s a good point. I am
afrald I have slipred on that. ‘

MR LEMA%N:. Doesn't the statute vnrovide for that?

JUDGE CLARK: Because the aﬁatutelso provides, that
1s why I think this 1s ambiguous. This seems to me to go
against the declarstion of taking. |

MR. LEMANN: In what way?

JUDGE CLAQK: Before you eaﬁ get a determingﬁiaﬁ of
the right to take 1t, 2l the parties must be added. |

MR. LEMANN: The right to take 1t but not the taking.
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¥You esn nhysleally take 1%,

CHAIRMAN WITCHELL: Your vnoint ls well tsken,  You
can say here: "Nothing herein zhall require the court meanwhile
to rafrain frém ordering a taking or ordering such distributloen
of tha derosit =8 the farts may warrant.,".

PROFPESS0R %Q%@&%‘ VThﬂy have 1t. We are not trylng

to prevent them from taking 1t. We are saying he can ralse

_the questlon as to the right to take 1t. oA

MR, PRYOR: Ths st&tuﬁe @r9v1d$s Tor tha’takiﬁg.
’ CHATIRMAN ﬁITGHELL:_'Thﬁy might not. They ean have

s eondemnation, but they may not ask for or be allowed to teke
immedinte poaseasion, 515p@iﬁtg@s.ﬁhat‘l have drawn this
thihg 80 that th@ eiauee ﬁ@riarrtm any hesaring 1n§alv1ng the
eoﬁ@engatlon to be oald Tor a @grtieular tract or the right to
take Lt--! | | |
FR. LEMANN: - "w-the right to condemn 1%".
CHATIRMAN %ITﬁHELL: geli, hold on. "the right to
econdamn 1t" would bae ﬁne thing you contested in an mr&er for
immedlete nﬁgaégsion.jﬁ:

JUDGE DRXVE§= Say: "would acquire®.

PROVESSOR géﬁ@gﬁ: Wny not “the toking®, beecause that
13 what the statute nllows them to do? It allows them to take
it‘fight away. Supnose that the nerson purvorted to go under
that atatute &hﬂ wag entlrely outslde of 1t. I supnose when

the defendant came in, he eould relse ﬁﬁa aquestlon, and that is
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all this does. |

JUDGE CLARK: If you have the furtherrpravision that
the Chsirman read about making all persons deféndapts, do you
really need to throw in thls ambiguity? You have all the
proteetion now, not only in the subdivisipn as to the answer,
but you have 1t exvllieitly stated here. \

CHAIRMAN MITCHELL: “*Nothing hereln shall require the
court meanwhile to refrain ffam ordgring [maXking an‘orderj'
allowing the Government to 1mmediate~~”

MR. PRYOR: Part one ig good, where you éay that the
court cannot determine anything as %o the eempensatiéﬁ to be
»ald untll thet time. Then stop there. Don't add the words
"or the taﬁingﬁ. The taking part 1s covered adequately by the
nfgvisicn eubsequently made for the answer. |

CHAIRMAN MITCHELL:. Yes, you are right about that.

JUDGE GLARK? And 1f you have that in, you do not
need your finsl se%ﬁeneé that you read there, that nothing shall
prevent the taking. |

CHAIRMAN MITCHELL: "he court meanwhile to refrain

from ordering such distribution of the deposit as the facts

may warrant."
MR. LEMANN: "of any deposit made" .
Dia &ou refer to "the deposith?
CHAIRMAN MITCHELL: What I refer to are the devosits

made by the plaintiff in regard to compensation. That will
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‘heve to be enlarged a 1ittle, but this gilves the 1dea.

I lesve in the clause limiting thils procsdure for
naning the interested partles to the cases where the Government's
-\ .
\ggﬁéédufe is under z statute anthorizing acquisition immedistely

and danosit. '
/ o , ‘ :
o MR, LEMANN: In linssz 319 %o 326 you have a more

spselfle reference to denoslt and meybe you could tie in that

CHATRMAN MITCHELL: I don't Ynow whether 1t would be

Vthe better place. Where does that appear?
N VR. LEMANN: Lines 319 to 326, ,

CHAIRMAN MITCHELL: You onn sa&:_;“déﬂasit a8

previéaé 1n>rala so-and-so", Than 1t weﬁlﬁ*f@é@:
k "Whenever a plalntiff proceeds under o statute of

the Unlited States which authorizes the acquisition of title or |
pasg@gaigﬁ ér other 1ntarea£s_uamn éhe cemmeﬁcement‘of_tbg
aeﬁigé, the nlaintiff need joln as defendants only thes nersons
having or elaiming an 1ntsraét in tha{pragerty whoge names are
tngﬁ known, but prior to any hearing inveolving the compensation
to bhe pald for a §grtiau1a§ pronerty the plaintlff shell add
a8 defanéants all persons apgaaﬁihg of rﬁaér& and all persons

known to the »lalntiff Yo have or olalm an Interest in that

nronerty. The parson 8o added ané's@rvaﬁ‘may then answer and
ralse sny questlon affeoting hls property.”

MR, LEMANN: You as1a “g@?ﬁﬁnﬁs, didn't you?
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FROFESSOR MORGAN: "Any person so added™,

MR, PRYOR: f&ny defendant so added®,

CHAIRMAN MITCHELL: "The persons so added--"

HR. LEMANN: %hy not say. "Any p%rasn“?

CHAIRFAN MITCHELL: ‘“Aﬁy verson go added and served

may then snswer and ralse any question affecting his property

- wnich he might have ralsed if originally named., Nothing here-

'in shall reguire the court meanwhile to refrain from ordering

such distribution of a depesit as the facts may warrant. "

x MEL. LEMANN: ﬁaulénft you &ave to expand your langgage
in line 45, because you are a long way from where you start |
out, and say: "In all other cases"? You are a long way from
the sases to which you have apnlied this pro@asitioﬁ several
sentences baeck., You have added several sentences. |
| CHAIRMAN MITCHELL: "In all other cased the plaintifr
shall Jjoln as defendants all persone appearing of record”, and
g0 on, ‘ |

| MR. LEMANN: You will find that the reference, "In
all other cases", will not be too plain, That can be handled
by breaking it down to another paragraph. )

CHAIRMAN WMITCHELL: Make it read: "In all other cases

~upon the commencement of the actlon plaintiff shall join as

defendants all persons appearing of record", and sc on.
¥R, LEMANN: "In all other cases" takes you back to

line 27, but you have put in a lot of new material.
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MR, PAYOHR: You could say: "In all other sases upon

the commencenent of the actlon”, using the sanme phraseology
g F

CHAIRMAN MITOHELL: I think thob is ?igﬂ%.

Tou could eover my polnt by saying:
"When the plalnglff is not proceeding under a stutute of the
Unlted ﬁi@ﬁ%@ suthorizing®,

FROFESSOR MORGANT  "not proceeding under sush a

7 CHATRMAN HMITCHELL: It 1s all ané parazraph, You
aﬁéft out hy géying, "Whanever a plaintiff orocseds ﬁaéé? 8
atatute of the United Htates, %amaaéagé arnd gg%aﬁﬁ*ga ghgll
hapeen, In all other casee the vlaintiff shall at the commensa-
ﬁ%ﬁ% of the actlion Join &%rﬁ%féﬁéaﬁtg 81l of the pereons®, and
80 0N,

MR, PRYOR: If you transpose that langusge and use
the B shraseology as above, that will de 3%, |

CHAIREAR MITCHELL: ‘Ea@ would you %raaﬁéaaa 147°

M, PRYOR: "In all other casmesg upon the eémﬁ%ae%ﬁ&gt
of the setion the ﬁl&iﬁ%iff shall Joln®, and eo Torth,

OHAIRMAN MITOHELL: That is the way T vead 1%,

JUDGE CLARK:  We put in ”*&%1@, @&@ﬁaggiéﬁ or iﬁ@%?@ﬂﬁﬂ~
In iine 29, |

'Sﬁglﬁﬁgﬁ HLTCRELY I have Just made s supgestion

here, | but we ﬁﬁ?%ﬁi% voted on 1t yet,
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JUDGE CLARK: All right.

CHAIRMAN MITCHELL: I tried to make lt clear that
this defnnﬂant who has not been served or named, when he is

:amed, will have just as many rights as he would have had if he
had bsen mriginally served, The point -of the New Jersey Bar
Assoclation was with respect to the delay of partial distribu-
tlon of the deposit. v _
| JUDGE DOBIE: I think that covers 1t. If 1t doesn’t

read too smoothly, we can polish 1t up.

CHAIRMAN WITCHELL: It has to be polished up: The
volnt 1s whether it satlsfles our minds on it

JUDGE DOBIE: I think so. |

CHAIRMAN MITCHELL: It eatiefies my mind about the
fear 1 had of the implieation; because we éay he has %o be
namsd before his compensatlon award, that Bhat 1imlits him when
he doss come in %o contesting that one issue. I think there
was an lmpllcatlon there that might cause troubles; even though
the rule later on brosdly says that anybody who ls served will
hava twenty days to answer,

JUDGE DOBIE: I'believe the average Judge would

rroceed along ‘those 1ines aﬁyhaw, but I believe it 1s well to

put it in there,

CH%IREA& MITCHELL: ”hat ie your @1easur8? Do yéu
want ssmsthlﬂg like that drawn up by the Reporter?

¥R, LEMANN: I so m@vez
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TCHELLy  That 1o caryied then, VWhers avs

e Bedle,

Theee are the an
We ndded g“u%ﬂ%%siﬁﬁﬂ afber "title" in line 29,

line 42 we have mude that read: "all persong
to the plaintiff to have or elaln an interest®,

JUDGE DOBIE: ﬁ& Lines 40 to 45 atay in?

CHALRFAN YOHELLY Yesn.

JUDGK CLARK: How we are down b subdivision (8Y,

HOGEE:  Bubstlitube in line 52 the word
"denonit? for the word ﬁfil@”ik

GHATRHFAR FITCHELL:  The elerk says AT yon {1le 1%, hs
hae o enter each copy in the docket.

?%Q?Effﬁﬁ BURDERL

ggﬂg What doss the word “deposit?

ﬁE; PRYOR: 1t is really a deposit,

HITOHELLY  Why don't we say: “supply the

elerk with a% least one copy"?

LEMANNY  Depowsilt le a sort of legal btern,

OHA L HITCHELLY  "eupnly the olerk®,

arnish®,

st

@ wigg iy,
LEVANNS

?f U EER0R The record will never

Y.

LOHELLY  Thie le with respest to the exziera
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coples: .

"In addition to filing the complaint with the court,
the plaintiff shall file ét least one copy tﬁ%?eﬁf Tor the
use of the defendants and additional coyieg at the rezuest of
the clerk or of a dsfen&ant "

PROVESSOR SdﬁDE&L&ﬂB: 1 see. 7

JUDGE DRIVER: Down in line 60 we use the word

~ "deliver" in connection with the notices, why not use the

sane word here?
PROFESSOR SUNDERLAND: Where we say "deliver" it
seems to me that notice will never get'aﬂ the record at all,
MR, LEMAEN: You don't like the word "deliver" in
line 60, but why not use 1t in line 527
- PROFESSOR SUNDERLAND: That is all f;ghta
 JUDGE DOBIE: ‘“dellver at least one copy thereof for
the use of. the defendants and additional eepiés'at the request
of the olerk or of a'defendant,”
JUDGE CLARK: The suggestion has been made you gheulé
drop one copy for every department in the clerk's office, I%/
1s covered that anybody who wante a copny shaulﬁ get 1t., You
shouldn‘*t deposit bales of paper with the clerk,
MR, LEMANN: Why is that?
JEDGE GLABK* It says: adﬂitional copia% at the

request of the clerk or of a aefsndant L | uﬂd%rﬁtand the

" mere grirbing or mimeographing of sonme of th@ss cases gsta to
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be aguite a thing,

LEMANK: 11 ls Just pe easy to mlmeograph a
handred as Tlve or ften.

JUDGE OLARE: It iz coversd, I should think,

CHAIRMARY MITCHELL: In subdivigion (3) you égy
"Pile” and in 4 (1) ﬁﬁ@@i@%“‘y@& gay "deliver”,

JUDGE DUBIE: Do you nesd “prepare ééﬁ“?

JUDGE CLARK: I don't see any remson for “prepave

and", Leave out "prepare and® in lines 60 and 66, I don't

think this should be filed, the eam&laiaﬁ is fiie& The notlee
1g giver %o the olerk or delivered or @ﬁaﬁnaﬂ

R, PRYOR: I don't see %he ﬁignifiaanse of the words
fand in 1lleu of %ﬁﬁ&&ﬂﬁﬁ It is in lieun of aummonsg, but why
say 8o? We are ﬁ?%gﬁwi%iﬂg @?ae%ﬁureg

JUDGE CLARK: L%%E&*ﬁ?i 11%%1le more %o tﬁat; I
ﬁhiﬁ% we have been gllding the 1lly anyway and that ocours
in the game way in the last sentenece on lines 68 to §§.

I will say, however, that members of the Committes
thsmgﬁ% we better have 1% in sc that there wouldn't be any mise
understanding. Thls 1s the equivalent of the samgemgﬁ‘ |

AT any rate, ﬁ;?ﬁ‘@f ﬁy'guary wagd Do you still
think the last sentence is nescessary, Hp, Broseard now sugrests
that we make 1t read: -

The dellvery of the notlce and 1%$.59rv1@% have the

sang effent as the delivery and service of the sumnmons as
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rrovided in Rule 4,%

PROPESSOR SUNDERLANDY  Rule 4 dosan't provide for the

CHATREAR WITCOHELLY  The ﬁélivsry ag provided by the
rule, not the %ffeﬁéa |

JUDGE CLARK: We don't say that 1% shall have the
effact providsd in RHule 4,

PROFEASOR SUNDERLAND: What do we say?

JUDGE CLARK: "The delivery of the notlee and ite

service have the ssme effsot as the delivery and servies of

the summone as provided in Rule 4.

Ws never ntate the @ffeét; %o pretend we never é%&ﬁ@
the effect of the rulss,

. PROFESSOR SUNDERLAND: That meant the effect to me,

MR, LEMANN: ‘If you took out the word "as", would
that oover your diffleulty? :

MR, PRYOR: Don't you think you can leave out the
words ?iﬁ lleu of sunrons” without loging anything? N

OHALRMAN HITCHELL: If you are going to strike oul
the olausge about the delivery having the sanme effect ae %é@
summons, then lsave out "in 11%& of g&mmeasﬁg hecause we have
a general veguirement that all these rules apply,

R, PHYOR: We ﬁ?g.g?ﬁviﬂiﬂg for s notlee here in-
atesd of providing for the lssuance of service, |

CHATRMAN HITCHELL: Bvery lawyer should know that 1is
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a subastitubte, but I am wondering whether he might think this
notlce 1s some proesdure that is heeked onto the SUMMON S«

¥R, LEMANN: We don't neea both the last seﬂtenae and
the words "in lieu of summons" so we ought to choose belween
then, and the last sentence ls more expllelt.

I move we retain the last sentenee and strike out
the words "in lieu of summons'.

JUDGE CLARK: You mean the last senlence as we have

revised 1%, Monte,

CHATRMAN MITCHELL: We gtéike out the words "and in
lieu of summons® 1n lines 58 and 59, and the two uses of
ﬁpreﬁara and" as b@iﬂg'unﬁeeessgry; The words "prepare and®
in 1ines 60 and 85 are striken aﬁt. .

JUDGE DOBIE: That ls Pight

CHAIRMAN MITOHELL: And the last sentence will read
as follows: | - | .

*The &élivary of the notice and its service have the
same effect as thalaelivary and service,of the suémeﬁs ﬁraviﬁa&'
in Rule 4.% Maybe that should be “Paauirea by Rule 4."

PROFESSOR hOR@A%: under Rule 4. HMake 1t: "service
of the summons under Rule 4." |

‘ ¥R, PRYOR: That is all right,
CHATRMAN MITCHELL: That is all right, That will

:ea&: "the same effect as the delivery and serviece of ﬁhe

" summong under Bﬁle 4." That hite Edeon's point,
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PROFPESSOR SUNDERLAND: That 1s all right.

SHATIRMAN MITCHESLL: A1l right, Chsrlle, what le¢
next? | |

JUDGE CLARK: HNow we go to d (2) and in line 74 we take
out "for public use". In line 78 we take out thé word “"publie®,

In line 86== | | |

CHATIRMAN Biz‘ii‘éﬁ}g};{_.§ ~-after the word "rrosesd” -
| JUDGE CLARK: We nmake that reads “to proceed to hear
ﬁﬁé,gctiem and fix the sompensation thgrefor.“

CHAIRMAN HITGHELLE After the word “@faﬁaea“ in
line 86 insert the words "to hear the actlon and".

MR, PRYOR: In line 74 you are striking out the word
Ypublic™?

JUDGE CLARK: “for public use".

In line 78 we are striking out jﬁst'the word "public”.

, JUDGE DOBIE: Between "to"and "fix” you are adding the

words "hesr the actlon and", |

CHAIRMAN MITOHELL: That is right. After the word

"proceed" on page 3, line 83, insert the words “to hear the

action and”, o ’
JUDGE DRIVER: Our alerk‘has ralsed thls polnt. The

word “"signature” on 11ns'8?, do you want the attorney for the

'glainﬁiff to sign in longhand all the hﬁ@ﬁfaﬁs of notices; or
‘wouldn't the name be enough? "The notlce shall conclude with

the name of the plaintiffts aﬁt@rnéy and an address®,
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Wi, PRYOR: It is all pight to regulre 1t for the

JUDGE DRIVER: You haven't provided Tor an op

nobi 08 e

FHYOR:  $here should be o reburn of come kind,

Standard Building
Cleveland

JUDGE DRIVER: He ehould sign st lsast one of thenm.

JUDGE OLARE: I wonder 1F the name wmisht not he a

k]

@

§§ o pood idon.

¥ . , ,

= PROFRAHOR WOOR%: I think 3t 1o o good 1desn,
[=3

-

CHATHFAN

FITCHELL:  Yes, otherwise he has to slgn a
whole batoh,

JUDGE DUBIE: “name or signatuce®,

Under Bule 11 the signature shows

good faith, You don't hove to have that guarmntesd here,
JUDGE DRIVERY The attornsy has to %i?% the come
vlainte,

The MASTER REPORTING COMPANY, Inc.
Law Stenography ° Conventions o General Reporting

FPROFESBOH &1

IERLAED S In regard to that nobtleoe, as
Ho, (1) reads there is no.notlce on Tile in the clerk's ofilee;

ig thers

National Press Building
Washington

GHALREAN WITOHBELL: ”h@r@ W uz& h ve L0 be one with

the raturn of sspvioe,

PROFESOOR SUNDERLAND:  Untld the return conss bagh

51 Madison Avenue
New York
e
e
ps
i‘”

there is nothing o the record to show what the notles wab,
JUDGE CLARKY  What use 1g 1% anyway? You aont

have o sumnonsg on ile,
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CHATRIAN MITGASLL: Until 4t la served and returned,
MR, PRYOR3 Oh, yes. In our state we sall it &
ﬁeﬁige,' The original lan't on flle until the return le nade,
JUDGE OLABK:  The notice len't Fﬁiﬁé to tell anybody
aﬁ:;thiﬁg ‘
PROFESHOR SUNDERLANDT  That ie what we rely on,

JUDGE CLARK: After the service is made you hook 1%

CHAIRVAN MITGHELL: The courd will not proceed with

the case as to a defendan®t until the notice of proof of asevrvies

10 filed with A%, You are talking about wanting the notice

o be filed before it lo served,

?%J?Eﬁ%@% %gﬁgﬁ?@éﬁﬂz SQsﬁ\ﬁawﬁgﬁe a record of uvhal
1t was, ; ,

CHATRHMAN ?E?ﬁﬂf&@: It has to be filed with proof
1ater, That s gear rg@@?i. And they won't go on with the
case untll it ie filed with the peturn, |

PROPESS0R SINDERLANDS  That i1s True,

JUDGE GLARK: That 1s all we have on that subdivision.

 CHATRMAN WITCHELL: In lines 76 and 97, page 3, oub-

dlviaion (2) (1) shall rehdi .

"The notiecs shall be earvaﬁ in necordance with Bule
4 (o), (a),and (£}, except that eoples of the complaint need
no%t bhe served,"” i

JUDGE. GLARK: Rule 4 (f) L¢ added so that % 18
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slesr that the territorial limits for ssrvice of a notlece ls
soexbengive with that of a sumrong,
GHATRMAN MITGHELL: Yes, I read 4t in i%e changed
forn, |
MR, PRYOR: Strike out the words "the provislons of",
CUHALRMAN KITCHELL: HNow we eome dewn to lines 100

to 118, We have inslnded » reference to Seotion B7 of the

_ Judiclal Code, Title 28, That section has a lot of things in

it that do not £it thie csse and it 1s a bad practice to refer

to the statutes in ovder to find out whal the procedure 8,
Ho I think the seeond alternatlve ls ﬁhﬁ*l§$ want there,

MR, PRYOR3 iﬁé gaaond ait%?naﬁive doas not requlre
an order of the eourt,

ﬁiﬁlﬁ“ﬁﬁ FITCHELLD  Haybe we sﬁa&lﬁ.@eg&ire A%, 1
don't belleve the reference %o the ptatute 2o establishing the
rule is hfﬂ&._ You may be familiar with that siatute. %ﬁ%ﬁ
has a lot of thinge in 1% s ﬂ&ﬁ% gime of the reopsning,within
m year, a lot of stuff that nay confuse them, ,

JUDGE DOBIE: Subdivision (11) makes sxplielt, o
rather the alternative for (1), wh&% is contalned in that
section of ‘the Code. It epells it all out. /
 CHATRMAN MITCHELL: It is a 1ittle different,

M, LEMANNG  There ig o good deal of that gbatute on

page 20 An the notes of this draft, It ealls for slx weeks of

rublloahion, which we would not ndopt. Then 4% requires the
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court to make an order, This seems to me to be important, be-
cause some of our critics have spoken of 1t. 1t is conmpulaory
upon the plaintiff "to make personal service upon a defendant
whose whereabouts are known, even though he 1s outslide the
territorial jurisdiction of the court". Some of the criticlisms
have sald 1f you kna% his address, why shouldn't you mall him
a notice and not merely allow a newspaper publication?

CHAIRMAN MITCHELL:  This alternative requires mailing,

1ine 124,

MR, LEMANN: The alternative does.

CHAIREAN MITCHELL: The only point I have had in
mind about this matter of publioaﬁion was that our original
draft did not require any showing on the part of the defendant
that a féllew's address was unknown or whatﬁct‘befcrg you could
serve by substitute service. This way, this alterhaﬁive a2t the
bottom of the »age, was intended awmong other things ia previae
for 1%, _

I ralsed thé questlon whether, when you filed infor~
mation with the court that you didn't know where a fellow was,
what hls address was or that he was!absentlfrom>the astate, 1t
wouldn't be wise to put a clause there that on such a showing

the court would make an order for publication. That 1s a

judleial finding that the fellow is a nonresident or his address

ig unknown and you esn publish, If yo&.&on*t hgve a Tinding

buﬁ Just a certificate from a lawyer and arcallateral attack
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1g mafle on the Judgment, 1z the faot To be tak %g a8 true thal
the afddress of the fellow was unknown?

In most of the cases 1 krow about under state practice
whore you have substltuted service, yow regqgulre the flutﬂtizf
to make s showing netifying the parvice and ’hﬁﬁ you ged an
Q?ﬁ@? from the aourt that ls In effsot a fiﬁéigg 9? faet that
§?$¥%ﬁgg a collateral atiack, becanse otherwise %ﬁ& sollateral
@tt$e; opens the way to aliseck the lawyer's gertificate or his
&tg%aﬁynt~ but, ir there is &'fiﬁding in ths order for ms%iiaﬁﬂ
Glon, the situation ias dilfferent. |

_HR, PAYOR: - Couldn't you still hgv% your eollateral
abinek Just as ths ﬁéf%ﬁiéug gan clalm tﬁg% in faot he was a
resident of the atate? | '

QHAIRMAN MITOHELL: I am thinking of oases whers his
a&ﬂr@gs is unknown, I think 1f you are g ﬂeggéeﬂt‘af’zhﬁ stale
and: your address 1s uoknown, publication 1s due process of law.
But the meneral question as to whether on order of the court ©op
@a§1%a§§i$ﬁ~ar'gnﬁgﬁizﬁtgé gervice isn't a desirable thing to
??%?%Pﬁ o susoesafnl colls ﬂfaé gﬁia@k.gn the Judgment on ﬁhg
ground that the 1&@35?’6 atatement @ag ﬁﬁ&?ﬁ@ lg what 1 am
ralalig, |

M. LEMARYMI  The order of the sourt would aa&éllyu
bg.ggffaﬁaﬁayfg ' |
CUATRMAN MITCHELL: It ie perfunctory enough|

?ﬁﬁf %sf&&* ~ Dogs the state practloe in New York
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JUDGE CLARK:  Pages 28 and 29 provide that a ecourd

an order and that thie order ghalz be served in

se with the rractlce nrescribed in B8 U,.5.7, Seotlion

MITOHELL:  The order Lltsslf s in lieu of

the % tute. 1% is‘l'ia a sltatlon, I think, That wasn't a

‘mere order,

JUDGE DOBIE: Seotion B7 requires an order,
JUDGE CLARK: I you ragulre an G?ﬁﬁ?; you are goebtl g
away fros elmpliclity, which ls what you wanted. You are getting

the ??é&éﬁ&?@ of the first alternative and not that of the

" psecond one, I surpose 1t would mggn that in any goﬂd&m@tﬁigﬁ

cage oF any slze you would get a aourt order,

ﬁﬁgi@?&ﬁlﬁZTﬁﬁg&a: Why would you pat 1t 17 the ?ﬁlﬁ

Csaye you amn serve by publleation 1T the. vla intiff‘g attorney.

files a certifleate edating that the ﬁgf%ﬁﬁaﬁ% 1g & nonresident
or his aﬁf?ﬁﬁg i1g unknowni

JURGE ﬁi&%ﬁg Maybe I dldn't underetand what you were
%Eggégtiﬁg§ hg &li%?ﬁ Hive No, 2 was wrltten, 1t dosen'd
require an ovder, but 1 thought you wsre recommendling a change
£0 ;?%viéé f@r'aﬁ'ﬁyéé§¢ |

OHATRMAN MITCHELL: I was asking whedher 1% wouldn't
be ths afer eéarz@ to reqgulre &n order which %ﬁauaﬁs to o find-

¢ that the lawyer's staternent is true and fortifles ﬁh% BOTV~

ingt 4 QQL“@iﬁiﬁi ai@zgkt Buppoge Lhe lawyer merely
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files a statement that the defendant 1s a nonresident or his
regidence is unknown and notﬁimg else happens,; and on the
strength of that he g@es and publishes. Now, 1f s collateral
attack 1s made on the Judgment,.that statement of the attnrnéy
can be dlsputed., If he can show by evidence that the fellow
di& know or the §laintiff%éid know where the éefenéant was or

. knew his address, he can set aside the judgmént as8 void., But

_suppose the court maskes a.fiﬂﬁiﬁg_ef fact on a showing like that,

I am wondering whether the court by making an order would forti-
Ty the juégment against the collateral attaek on the graund th A
the fellsw s addresg was in fact known,

PROFESSOR SUNDERLAND: There would have to be a show-
ing as to the cheracter of the ség?@h%ithat was made to fia&
out where he did live. - |

JUDGE DOBIE: It would be pretty perfunctarﬁ;‘

CHAIRMAN WITGHELL:® The judge might aek him 1f there
was such s search and if he 1s satlisfied with it and makes an
order=- - |

PROFESSOR szrsmgsamm Would an order based on the

mere concluslon of the atbtorney and his certificate without

,any showing of what he did be enough tensuppert an order?

CHAIRBAN MITCHELL: It is a findiﬁg of fact 1f the
Judge thinks his certificaﬁa 1s honest and true; ien't that
what 1t amounts to? In most of these substltuted servise

statutes, wherever you find them, the piaiﬁtiff Just can't go
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An and Tils some papsr that %@ dogan ﬁ rnow whare the delendant

is and get away with it. He has to ga to eourt and got an

73

oy 5&% ¥ i %
JUDGE DOBIB: That ls safer. In the Western Distrlet
of Virginia, where it 1o hard to get o g judge sometimee, it

pleht be AAfTioult Bo earry that outy but I think that le in-
hevent in that, |

JUNGE GLARE: It seems %o ne %haﬂﬁﬂ that the practioe
géﬁé to be @@rfuﬁé%&fy and I wondey AL 1% adds anything to the
valldity of the order and whether in a collateral attack the
court wouldn't say 1% ggg perfunctory and go behind 1% and sed
1t aslide, It would be eaggiaeféé a pure formallty.

OHAIRPARN “E?ﬁgﬁﬁiz Why do they provide for an order

¥

‘h@gs statutes? It 1s very unusual not to have it, Ubat

g;

o

nw :
ﬂ’ o

: abtracted my attentlon to this,

JUDGE CLARK: 1 suppose they t%iﬁg there 18 some
valldity %@413‘ Pgople probably do think there 1z sone %&f%%?
footor ln dolng thalt. dhy ig 1t safer? | ‘,

JUDGE DOBIS: If you have a £inding of faeh by a

3uﬁg@; wouldn's that be on au“ﬁal all right unless 1% i §% %§23

grvroneous?

ROFESSOR MOBGAN: It Lo purely ex verte, You don't

“have the other varity there,

PROFESHOR SIMDERLARD:  The finding of the court is

not good unlees 1t 4z based on & showlng whish Andlcates that,
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PROFESBOR MORGANT 1% doesn't add %ﬁ?ﬁhiﬁg’%ﬁé}i@%éﬁ’%
bind the égfaﬁﬁgnt who hasn't been in the ocase atb all, if
the lawyer nerely stabes that aftar,éae ailigenoce he oannot
1ooate the defendant, the oourd won't socept that, He will
a8k, "dWhat a4id you Qo i ‘

The stiopney makes an affidavit generally that afber
a11ipent sesreh he ocannotb £ind the person's address;

OHATREAR MITCHELLS Latte drop 1%; X Eﬂ@g fﬁ? a Taot

1n most nbabutes for gab %itataﬁ service that 1T have ever had

anything to do with *ﬁ*?g have alwsys been ?&*airsmﬁnis for a

showling %o the e&u?t gﬂﬁ for an éréar, 1 supposed there was
something in that order thet foriified the service apalnat a
collateral attack,

PROFESHOR SUNDERLANDY 1% does if there is evidence
vefore the court thet ﬁhg% order haﬁ haen haf%é on honest
testimony. The New York oaré held that the mere gtatemnsnt of
due diligence 4ld not nean anything., You have %o state what
a8 done, where you locked and what sort of inquirles you
nede. | | _ ; '

W, PRAYORY If the a@uyt ﬁ@kéﬁ an gfég?; a% thal
%ﬁ%g% of’ gh% game 1% is ex parie. \ '

?U&FESQG% HORGAN: 1% dddntt do &ﬁﬂ'§$3ﬂ in the Hew

York oage.

PHOFESSOR MOORE; It does this much ool ?ﬁéy aan

attack the truth of thﬁ«%gégéﬁéﬁﬁg in o collatersl &tﬁaagg b
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if the attack is made on ths record, then I think the reclital
 in the order will make your Judgment valld. |
| PROFESSOR MORGAN: I don't think 1t will be any
bettef than the affidsavit on whigﬁ it wag basged. |
CHATRHMAN EETSHhLLf I Just brought it up and we Will'
now drop 1i%t. 7
| ﬁﬁ; LEMANN:  The statute as set oubt on page 29 hag &

reguirement thet ghe order’be servsd upon the person or parsaﬁs

"in possession or charge of the property, 1f any there be."

CHAIRMAN HMITCHELL: 'That is one thing we want to a‘tﬁaid.
If you require by a rule that they shall @s served on anyhody
in possesslon of the property, then you get inté avn@rriéle
mess, That business of serviece on pergons in possesslon is
a hopeless thiﬂg. S0 many things, fenece posts, cattle or pigs
roaming around, are held equlvalent %to possesslon and notice
of right., I think it is wisge, as the rule does, to eliminate.
that. You can provide for posting on the premises, but when
&ou,éaE gerviee on peréﬁns‘in possession, I have known go many
of these adverse possession cases where they litirated whether
the catﬁle on thebﬁfgmiSQS was possession and you get into a
very dangerous field, I don't see any point in.requiring‘ihe
Government to post a notice on the pramises:

CHAIRMAN MI'CHELL: Thvem no such provielon.

PROFEBSOR HEGAN There ig none Top filing & l1lis




m
4o
o

JUDGE GLARK: ¥e are guzgenting thal we wore or less
sagumedl 4t wae substantive law and at lsast not o watier Topr
prosadural rules such as these,

SHATBHEAN MITOHELLS g %o a thing Tilad

in.a iand records office and, in the first place, you huve %o

Standard Building
Cleveland

have @ ntabe law that provides for filing = E&ﬁﬁ?&l 1is nendeng,

g vhat ag the rule in an ordinary case in the Federal eoa%t% where
EE Co you are Tlxing the ﬁit le af 1and? The lavw %?ﬁ?iﬁgs that & 1ig
<8 BN

£

2 pendens shall be éﬁl@ﬁ 41 » state law permlits,

PROPESSOR HORGANT The Lands Divielon say they file.
1t &n mos ? oan6E, @?g%%t where tﬁév take lonedliante posgesalon
and thern the possesslion i notice tﬁ @vazvbﬁéy.

Then there are some stabes thot say auy a@%iwﬂ L@waiyn

Ang renl sstate serves as notloe %o everybody, and o on,

<

Ib&g DRIVER: Homecns from the §§§a?ﬁﬁ$ﬁt of Justioce

The MASTER REPORTING COMPANY, Inc.
Law Stenography = Conventions o General Reporting

told me in some siates hh@v wouldn't acoe vt the 1l ﬁgﬂéﬁmgg

thers Lg no provision Tor 1t under the state law,

GHATY

AN HITCHELL: And I think that in titles oud

Went that I ever had anything $o do with (I used to exawlne &

National Press Building
Washington

10t of titlee out West when I was a young men) they alwaye

§ reondred & certifleate from the clerk of the United Dtates courd,
%

£ 2 : »
£3 It wasnt't & land reocord at all, 1t was a certificate from the

= ‘ . .

olerk of the United States court that there wag no aotion
pending op Quég&eﬁt fil@é.

JUDGE DRIVER: I used to ﬁ?%ﬁﬁiﬂ% in Washlnpton where
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abatracters except sroceedings in the Federal court and we had
to pet 6.

| PROFESSOR HORGAN: We used to flle right away In
Himmesoba in any aﬁ%iéﬁ sfrtﬁa% kind,

CHATR

HITOHELL:  The Minnesoba statute provides
for searehing things that arve pending in the Federal ocourts.
The Hinnesota stabute had some olsuse in it that where there
gag an action pending in the Federsl oourt, thome papers ponld
be filgﬁ in the Offlee of the Heplsber of Deeda 1n the fovm of

a lig ;gaé%nai There are Federal atztutes that say, 1T the

ptabe law permlts 1% and you daon’ t Tfils 1%, the Judguent in the

Federal oourt ig not & lien agalinet the real estale,

JUDGE CLARK: Don't you think we sﬁgalﬁ contimie not
to Ao anything speeifieally here? It i8 a ﬁ%gtéf of what the
gtate law ?fﬁ?iﬁ%%g The department hag sueh g polliey.

OHATRMAN FITCHELLS: If tﬁeg aen 't want to proteet
themselves, we don't need 1%,

M, LEMANNG I see there ls ovrovl islon in the statube,
too, wvhich states 3L you ?ﬁ&” where %h@ n@f%ﬁgﬁﬁt lg, you gerva
him vwherever he ig, That ig Bettﬁ? than msiiiﬁ a notloe,

Yerving hin of couree ls more effective than peilling.

PROPECSOR i“ﬁééﬁ' ‘Do you hgvésa?§§§ﬁ§ here %i*ﬁﬂ“
service outslde the state in plasce of publieation?

JUDGE DRIVER: The laet paragraph of the second

alternative,
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CHAIRMAN MITCHELL: That requives you to mall 1% and
gepve 1% personglly, Here in the escond alfernative you
srovide: "a certificate of the plaintifr's a%t&yu sy, ctubing
that he bellieves the owner 1s not s resident ﬁ“ the ebate, and
that he has malled » aﬁ§§ of the notlee to him at hig last lnown
addrens®, Then say %ﬂz% in 1llen of publieosblon you cun serve
him ?%?éﬁﬁ&?lg. Sut the way you have 1t vorded whsre yon make
peragonal g%gvi§$'aa§giég the gtnte in 1lleu of publieation, yo
t%lﬁ% have o mall 1% %o him;; What 18 the use of that? Am I
?ight?. |

JUDGE CLABK: I didn't think that was lntendsd hers,
Ag %nﬁﬁgﬁéf‘ﬁf Taot, Fr. Ghalrman, ﬁ%ia is mogtly your §§3?gaieﬂ,
Perhgps this was what you intended, I thourht 1 meant 3% as
a es&yi%%@ alternastive,

CHATRMAN MITOMELL: I don't think I drafted it, I
don't recognize 1t. ‘ |

HR, LEMANH:  Couldn't gaﬁ éé?%? youy point, ip,

Uhalrman, on llne 155 by saylng: ¥in lieu of publleation &ﬁé

GHATRMAN ﬁii?ﬁE&Ls That 1e thé ?éiﬂ%; Suppose you
check tha% and find out 1f 1% i% worded in the ruls ag now drawn
that, 1 you serve personally e&ﬁéiﬁa the state, you mall 1%
to hin as well, I that is the way 1t reads, anend Eigg 168
by saying:  "in lisu of publieation and ﬁgiliﬂgﬂ; Cheelt thatb.

It iz too small o thing to waste time on here,
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JUDGE CLARK: Ve want to be sure of what you have

~decided, In the first place, we are using the alternative.

CHAIRMAN MITCHELL; The Committee agrees to that.

JUDGE CLARK: What were some of the small changes
we had on that? ‘

?QOFESSQB EQGRE: In 1ine'156 somebody asked what
"complete when made" meant. ‘

MR, LEMANN: Lines 143 to 145, 1 was going to ralse

thét~qaessian myself: "Service by publication is complete

upon the date of the last publiecation.® The ianguage’ln 166
was to bring out the @oint that, 1f you eleect to serve ingtend
of §uhliéh1ng, your service ls affeative there, ,

- JUDGE DRIVER;: .Someﬁne in commenting inithe series
of qusstions objected to the wcrév“eéﬂér” in lines 118 and
123. 1Is there a definltion to include lessee?

CHAIRMAN MITCHELL: wérﬁere talking about an owner
of any interest theréin.

ﬁﬁ? PRYOR: Why not use the word "defendant"?

MR. LEMANN: In lines118, 125 and 130.

CHAIRMAN MITCHELL: He ien't a defendant. He may nét'

xnow hie name. If you know his name, he 1s John Smith, ﬁéfendant;

if he is én-uﬁkncwa person, you have an unknown defendant.,
HR., LEMANN: It says in line 100: "If persons have

been made defendants under the éésignatien 'Unknown ane§s‘“*6 '
MR, PRYOR: I think defendant is the better word, |

CHAIRMAN MITCHELL: You say an owner of an encumbrance.




By

Wwould ¥oou say 1% might lnelnde an owner of an encumbranes?
MR, FRYOR: It wight ineludeg hin,
JUDGE CLARE:  Here are sone matters of detall. Thase

are uasbilonsg raleed by Hr, Brossard,

Arg you paseing to somsthing

fnewt

Standard Building
Cleveland

JUDGE OLARK: This 18 on the s:me order, Thilg is on

the snall things. You have used the word "owner® a1l through

105 W. Adams Street
Chicago

here.

I think your oritislen of iy

Pryor's éagg%ﬁti@g i# arpliocsble %& this thing, This whole
first sentenve talks aboul persons whose namss E?%qﬂﬁkﬁﬁﬁﬁa

then you eay urknown owners may be sBerved by gmﬁli@&%iﬁn;

It sayst “ﬁﬁéﬁ&wm owners may be seyved by gghliﬁatiaﬁ in like

#

mancer by o notlee addressed to 'Unknown Owneps,'"

The MASTER REPORTING COMPANY, Inc.
Law. Stenography » Conventions ¢ General Reporting

~You ecannoet tall about the addrese of an unknown
ounery Af you don't know the verson or deon's know his address,
The first sentence applies, however, where the owners and

zﬁ@%mﬁsafsmammmmtwékmmm

National Press Building
Washington

R L%ﬁAﬁﬁ: You yafﬁr ta line 11?‘

g PROFESBOR MORGAN Liﬁ%% 117 %o 139 aﬁé gh@n the sene
2z ,

5% tenee Trom 139 to 142. That centence takes oare of unknown

i= ‘ ‘

OUNEYTs.
HR, LEHANN: You say 117 refers at lsast to hnown

defendnnis,
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PROFESSOR MORGAN; Lines 117 o 139 do.

R, LEZANS:  You oould use the word, *defendant®,

JUDGE DRIVER: I don't think thers would be any
mlatake se o whab §@a Q&gﬁ by mﬂkﬂéﬁ? cuners in 13@.

i, PRYOR: "If o defenfant 1g aot a ?egiéea% of the
ﬁtaﬁ% Cehould be the way 117 should vead,

1, LEMANB: I would prefer defendant,

CHAIRNMAN WITONELL:  ThHat e frrggﬁ $0. A

JUDG ﬁLﬁ%@z.”%§ﬁ Pryor @aﬁ%-ﬂhé'§h§ﬂ§§ 1 was goling
to make: "be" to "ia'. That will read: "IT a def@fmaﬂt g
not a resident éf'%ﬁa atate or 1f his place of residence 18
unknown " . 4_ |

si, LEMANN: We haven't finlshed with this poing
as %o line 139 where 1% faye “uﬁ?ngyn ounersa, .

PROPESSOR HORGANS 1 think ‘sha‘% iﬁs all rig*i‘},ﬁ;

Fi gFEBson %iﬁ*@fﬂﬁ&f{i‘%iﬁ?: There 48 one peint on line
96. If we bake the altern-tive beginning with line 117 with
the neading "By Publication,” then the hesding at line 80

%@ulﬂ be “Paraéﬂal %@rviagﬁg Ag 1t reads now, *of notlea,”
it dopen ¥t apply in 11eu ef our reviglons gﬁﬁ pur cholee of
the alternative @?6?13&5@. (1) should ﬁ% ﬁ?@?a@ﬁal Sorvice”
and (ii) should be iy Publication,” '
| JUDGE CLARK: I guess that is ri?;hf;,
MR, rﬁi@gg Line 94 should read: ﬂﬁ@r@ig@;af Hotlee"

and line 85, "Personal Service."
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PROFESSOR SUNDERLAND: That would vrobably be better.
JUDGE, CLARK: I have one or two small things more.
In 1ine-122, chaﬁge thet to read: ‘'"stating that the plaintiff
believes the dsfendant is not a resident of the stele and that
he has meiled & copy of the notice to the defendant at his 1ast
known plece of residence®. |

JUDGE DOBIE: "the defendant! for "him®. Thst's.

~in line 125. = ' .
%

CHAIRMAN MITCHELL: That 1s right. |

JUDGE OLARK: Couldn't we say "him® in 1iné 130,
beosuse there the reference is clear.

CGHAIRMAN MITCHELL: On line 130 strike out "such
owner" and eubstitute ;him“. |

JUDGE CLARK: On line 137 strike out the word "may®.

CHATRMAN MITCHELL: And add an "S* to the word
"qirect®. | /

JUDGE CLARK: That 1s all. We don't went to change
cortificate to affidavit.

MR. PRYOR: You are making an insertion in the last
paragraph about the manner of ssrviee.

JUDGE CLARK: Yes. in line 155, 1in accordance with
Mr. Vénech'g suggestion we will tzke out *and’is completé when
made" and substitute "in the m&nnef as providaﬁ in subsection
(a) (3) (1)." That will then read: “may be made in 1lheu of

nublicatioh 4n %he manner as provided in subsection (a) (3) (1).°
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His comment ig a2e follows: "The wording ls not
gufficlently clesr zs %o what type of ssrvies is intended and
then, too, & questlon might be ralsed ag to when service ls
‘mgée'. In order to eliminate any doudt as to the nmeaning ef
this varagraph, 1t is suggested that the language sppearing
after the word ‘yuhiicatiaﬁ’, in lines 15%, be stricken and thér@

be ineerted in 1ts place "in the manner as providsd in subsec-

o tion (d) (3) (1).0°

YR, PRYOR:. Shouldn't it go up ahead? "Serviee of the
notlee outslde the territorial limits of the state In whiech
the diztriet csurt,ia held in th@‘maﬁner gs rrovided in sub-
aeetion (3) (a) (1) mey be made in 1isu of publicstlon.

CHATRVAN WITCHRLL: Are we talking about Rulg‘é?

¥R, PRYOR: Indirectly we ave saying that.

PROFESSOR MORGAM: Why not say;  "nersgonal service
outside the territorial limits®?

MR, LEMANN: The statute says it must 5@ done; thls
aays 1t may be @059; and Aémstrong.é&ys we sheald raquire 1t.

WR, PRYOR: You mean f@qﬁlre personsl service outaide
the state? | | |

¥h. LEMANN: We ¥know thet service by publication 1s
a pretty ineffective s@rvice; I 1 own land in Iowa or another
state and 1f you get eervice by mail, that 18 not perfect,
elther. We haven't requlred regletered mall, |

'Hy heart is starting tq‘blaaélfar these absentee
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ovmers end I am wondsring why not glve tﬁem a 1ittle it nore
nroteetion, Aftsr all, there ls not much t?oubie involved in
gending a notlece out and having the marshal serve 1t where he
ig. This 18, of course, @& foreclosure-in-rom statute., 1%
saye that wherever practleable 1% mugtfbé sarv$d upon the
absent defendant or defendants wharsV§r found.

We ¥now the nolnt heas alre&dy ba@n scmmﬁntgﬁ on and
I dont't really see why we should not do 1t., What 1is the reoason
they sﬁauldn't do 117 ‘

PROFESSOR HORGAN: I heven't any, except I know 1t
tsn't common. | | _

MR, LEMANN: Publicatlon lsn't worth much.

CHAIRMAN MITCHBLL: Resd the alterations on lines

152-156.

MR, LEMANN: Gh&ngé 1ines 152-156 to resd as follows:
"yhepever the place of residence of a defendant 1s known to
the plaintiff, perasonal service of the notlce shall also be
mede unon the Aefendant wherever found. BSuch seyrvice when
made shall be in lleu of puﬁiicatien and is complete when made."

CHALRMAN MITCHELL: Have you 1imited 1t to people
outside the 5tat@? That le¢ what you are talking about.

¥R, LEMANN: *"in lieu of publicatlon ané melling®.

JUDGE DRIVER: Shouldn't that be limlted to the
United Staﬁ@s? Try to serve him beyond the Ural ﬁeuﬁta&ns;

MR, LEMANN: Yes. We should say: "Whenever the
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place of a nonresident defendant residing in the United States

is known',

JUDGE owwwwm What 1e the significance ow the word
Yalso®, Monte?

PROFESSOR MORGAN: You don't want the word "also®.

MR, LEMANN: Where d4id I vut in the word "also®?

JUDGE CLARK: You said: ‘'personal service shall also

be made".

MR, LEMANN: ‘*also" should come out.

MR. PRYOR: Don't you have to change line 117%

*If a defendant is not a resident of www‘mﬁmam. or if his place
of residence 1s gBWSUﬂba. That mvmz mﬁamwm_wm High,

MR. LEMANN: We have changed that.

MR, PRYOR: I d1dn't know wUmarmw we changed that
mwoom@ one or not: "is unknown to the ﬁumwsaMW%=. Then
you go on and provide for published notice. If you put in
ﬁnm,wwo4wmwcs you Jjust suggested, shouldn't that be: "If the
defendant is not a resident of the state and his place ow
residence 18 unknown to the plaintiffh?

MR. LEMANN: I think you are right. H.dwwmw that
ought to be inserted wm line HHm in additlon %o the wﬁsmw
ehange., - -

JUDGE CLARK: I want to wmwmw a very ﬁmawawamw ques-
tion. Can you m¢mw make wwwmost,Wmd4»n@. by definition,

outside the state?
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MR, PRYOR: Nearly all the state statutes provideﬂ
for personal service outside the state. | |

JUDGE CLARK: Mr. Vaneoh refers beck to (d) (3) (1)
and {a) (3) (1) refers to Rule 4 and Rule 4 says you can only
make service in the district, except where serviee runs thrcugh—
out the state.

MR. LEMANM: Your ecriticism 1is that personal gervice
1s a word of art and ought to be restricted to service within
the stete. I don't belleve that 1s sound.

JUDGE DOBIE: You make personai service anywhere you
find a man.

JUDGE DRIVER:' You are realiy giving notice. You
cannot give Jurisdletion, but you give him’notice'that an action
ts nending within the jurisdiction of the court. -

JUDGE DOBIE: That 1is the old questipn about clalms
in rem, which have to be pre-existent. That does not apply
to'condemn&tion cases. Thare you get a clalm by virtue of
the proceeding. I have quite a discussion of that in my book.

JUDGE CLARK: Mr. Moore is ralsing & question that I

"~ haven't theroughly gotten yet about the use of the disjunctiﬁe

in line 118. )

| PROFESSORIMOORE: You have to keep 1t in the disQ
junctive because some of the defendants may be residents of the °
state and you 4o not know where they are residing and you have |

to serve them by publication.
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M. PRYOR: I suggested the ehange, but your nolnt
wmxﬁwww taken.
JUDGE CLARK: Thet 1s 1ine 118,
| MR, LEHANN: We are changing lines 117 and 118 to
read: "If the defendant 1s not o resident of the state and his
nlace of resldence la nﬁwwaﬁm to the plalntiff®,

CHAIRMAN MITCHELL: It is "or®,

- ¥R. LEMANN: Ho.

CHATRMAN METCHELL: It is in 1ine 119. That HW
what Moore ls referring to. -
MR, LEMANN: VWe are trylng to fit 1%t in with what
I suggested. | | |
| JUDGE DRIVFR: ¥ith your suggestlion now, ¥r., Lemann,
you would have to both publish and mm4m,wmwmmwmw aervice on

an owner who le outside the stete and where Wis address 1ls

MR, LEMANN: That ls corract.

Another way of dolng 1t would be to start line 117
by a provislon that: "If a defendant 1s not & resident of the
atate, hut hls wwmnw of residence 1s known, then personal
servies of the notice shall be amww upon him aummpgm_amm.
territorial 1imte of the state In whieh the dlstrict court 1s
held, and such service is maaﬂwmﬂm when made.® Then go on

with your other vrovigion,

JUDGE CLARK: Then, 1f you sre going to follow that
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scheme, you want to take the last nrovislon, lines 152 to 156,
up into No. "(i) Parsonal Serviee," and say: "Wherever the
nlace of resgidence lg known®, and then start out.

Then in *(11) By Publleation," make that: ‘"when the

‘resldence 1s unknown", snd thet would be the only requirsment,

It doesn't need to be stated whether in or outside the state.

MR. LEMANN: Execept for the fellow putside the United

States where you might know his residencs, but you awmww not

,wm able ﬂa sarve swét

‘ JUDGE CLARK: wwmd_»m,mu addition to what you nut
under zmmﬁmmmmw;mmwdwom.m

CHAIRMAN MITCHELL: Mam' have the right idea.

R, wmwb%w” I mmw@m.wwﬁw the prinelple.. All we ocan
do at the moment 1s sgree on the princinle and leave tnh |
wording to you. |

CHAIRMAN ¥MITCHELL: If you have that fixed up, let's
nass on. | | “

JUDGE CLARK: I should think that takes us down to
“Angwer. %wm we down to "Answer!? \ , .

CHAIRMAN MITCHELL: Let's see. Of course the matter
in the bracksts comes out @mc%ﬁmm that hsad to do wlth the first
alternative which we have relected. Line 160, "a ﬁmwwmmmaw.
shall gerve hls answar", how mowm_ﬁwmﬁ mmmmm

PROFESSOR MOORE: wmA&awmﬁmwae shall serve snd file

his snswer®. Strike out lines 161, 162 and all of 163 except
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the word "aeh ond 1¥7A11 resdi va detshident Ha11 serve and
f11e hls answer as in Ruls 5 (b) &nd (4).#"

DO mant GUARKY Wahall $118°AnA sBrve Nis answer as
n;segésa”ia*guig 5" (b) ana (ay.w 0o )

b ROFES8OR %ﬁwéz%&m: Why wouldn's 1% bo a1l right
ﬁc sgrvg hi% anaw@r by 1&&%1&@ a way with £he  alepk? Hove"

%a ﬂas %a file it gith the elerk and then hunt up the attgraéy‘s

offiee and @erve himitﬁsraiﬁ‘“?m*&k

PROFHASOR HOORE: " You  okn erve By mail.
JUbGE CLARK: "I’ the' ori!

a1 Pule e called for i

%

"e?viea on th@ atte?n@y Cghould we Make V' alPrevent’ here?

yﬁﬁ?ﬁﬁssﬁ $UXDFRLAﬁB.‘ Here we are desling with large

&reaB,. .
- TUR,LEMANN: CTe youamn* £ sﬁzﬂmitcn tHe abtorney,
§5£ ﬁiéhﬁ‘ﬁé§§“€§5ﬂbﬁé*§iﬁﬁ”&giﬁﬁé%%%ﬁ‘%ﬁééﬁﬁffééi§%§té§*§ﬁﬁ
!t s&ams to ‘me this iq a gwsﬂ ﬁl@ﬁé to' have ‘gévvice on tne
attsrn@y. Phis permits you 't
e F’if)?‘?“%@?% SEW}BF?%LAH!}" '

ﬁy cn1y iuastion wag wﬁ@%ﬁﬁr

Jﬁ]}ﬁ?‘ bﬁi??ﬁ* Tnfs $Teflt “Fould Have to Notify the

cooking

) LEMANNE Le e “Pequired Tt IR the ‘other cases,
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I don't think we ought to meke a dlatlnctlon hers.

' CHATRMAN MITCHELL: Line 15? will read: "Within
ﬁwanty days after the gservice of notice uron him, & defendant
shnll serve and file hla answer ne provided in Rule (b) end

JUDGE CLARK: In line 169 taka,eutlﬁhg wordé ”fér
nublic use®, |

JUDGE DOBIE: A1l three words,

JUDGE CLARK: “aking of his property. "

In line 171 ﬁ&kéAouﬁ nevertheless' as unnecessery.
_ In 1ine 172 insert after ths word “ev;éeneéﬁ the
words "at the hearing". | _

In 1line 172 1t +111 then r%aé: “mfn ent avldence
at the hesring as to tﬁ@rgmeunt of th$>cempensgtlen due

for the nroparty’. That ﬁeang you have to insert the words

for the property" delete the word ﬂhim“'in line 173.

MR, LEEA&%: How about putting in "st the hearing®
hefore "evidence"? ‘“may mfessnf at the hearing evidence®,

JUDGE CLARK: I puess that ls all right,

" Ingert a sentencs 1n the middle of line 174 as fallags*

"Notiee of the hearing shall be given to nll defendants who

h&ve gpne&reﬁ in %the actlon.

And in wlge@ of the last %eﬁtence baginning in line
174 substltute the following: "No other pleading or motion

agserting any addlitional defenses aaﬁ"chjeetieng te allowed.”
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MR. LEMANN: Would it be 21l right to say: "Ng
other pleading or motion is allowed!? 4
CHA IRMAN %ITGHELL: !He wants to strike out "asserting
any additional defenses and objectlons'.
| ¥R, LEMANN: Just say: ”ﬂo‘athgr pleading or motion
1s allowed." -
- PROFESSOR MORGAN: But you ecertalnly can meke motions.
JUDGE DOBIE: \Gertainly "additional defenses and
objections" qualifies "motion".
PROFESSOR MORGAN: You need this clause. It 1s like

an answer. If he walves his answer, it doesn't mean that he

‘could not make a motion for partial distribution later.

MR, LENMANN: You want to take the comma out after

"motions".

JUDGE CLARK: The whole provision 18 on page 5 of

our listed of suggested changes, 1f you have 1%t hefore you!

"A defendant welves all defenses and objectlions not
so presented, but he'méy prasent at the‘heafing evidence as to
tbé_amaunt‘of compensgation due = for the property, and may
share in the distribution of the award. Notlce of the hesring
shall be glven to’all @efen&aﬁts vho have &ppeéred in the action.
No other pleading or motien asserﬁing;any!addltional defenses
ané objections 1s allowed." | | |

‘That was done because the Department of Justice

ralsed the question that we d1d not meke 1t clear.
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CHATRWAN MITCHWLL: T am wondering whether "dus’ is
propar. 1t may not bhe due mw,mww‘ . |
MR, PRYOR: ‘*ag to the amount ww connensatlion®,
JUDGE DRIVER: It ien't due untll 1t is determined,
nmmw%mwm mwﬁmmmwvm. That 1s what I mean, "the amount
of eompensatlion due for the property" ls the wrong way to
say ww. the ecmnensation mw he pald wmw the proparty'.
| JUDGE CLARK: Strike out the word "due".
JUDGE DOBIE: What llne ia that? |
CHATRMAN MITCHELL: In line 173, pege 6! "the com-
penastion to be pald". | ,
wmr FRYOR: mme¢ it ﬁgw.@m w@wwmw to say: "as to

N

the value of the property?? |

JUDGE CLARK: wwww may be more conglstent with what
we sald before. We talked mwoaﬁ.www "amount of compenagrtion®.
Thet 1z what we have been talking about, "amount of compengae
tion®, | |
\ MR. PRYOR: Here you are talking about evidence of
value, v .‘ |

mmmwwmmzwmwwmmmrr" I think"the amount of compensas-
tlon te be pald for his w%o@mwwWa is 2ll right, .

JUDGE CLARK: I should think so. "the amount of
"nQWﬁmmwmnwom to be pald for his property’, |

CUAIRMAN MITCHELL: Are thers any other suggestlons

on that paragraph?
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ot UhetPhen, let's get mlong. Ye have no changes in (f).

J?ID&E@LAEK:I&@h‘t%hl?&@ we have shaything to’

o

suggest on (£). 7
ety TR, UPRYOREY Biossakd sliggeste’dteillhpthe’ words:

AP ERTE - ROLAMI N T LR 108 %ﬁﬁ mypcut of the Lo 2t olulmed,

foal
o
et

"0y-"MR. PRYOR: Yes.
JUDGE CLARK: " That’18'all »ight

Tfwe Btept Aolnged

" gonb 18t ant!

%, el traht” toTY et lghonld $hink that 1s all right.

P striks dut the words "t this Rule®:

PROPESBOR M

ORGAN: The' troublaiia) that 1n'1line 187
you have Rule’ 57( b)) hhd then;  when Yol Tal¥ about aubdlivislon

(&) heray you don't ¥now what you sre talking about, whether

fe whell JUDGE CLARKR - et @387 thls LW thelériplnall pules qulte

! ghod Aabl. o We Liged’ subdiviEion’ sovandiee’ 6f thisoRulels

@ he C1JUDGE/DOBIE: ©You'hesd 1t: bn’ bht! tiage' unghestionably.

There l& & Fefarense to 5 (V). /Leavel 1t 1w 1h' 11ne 1905 where
you' haval subdiyisten: (4) and you don't know whether you are

talking abowt”5° gF s vule. o0oss. |

e

AL PRYORY: Lohve 18" alone.” ¢

FROCLEMANNG:  THS aneWer need> hot® Sey° holy mueh the

fellow thinks he should be patdi oHe Webd 1ot any’ how much

comnensatich He' 48 BntItls8" to,5 You don't nesd to'set up enything
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about that.

~ MR. PRYOR: He doesn't have %o file an answer at all.

- MR, LEMANN: On line 165 we say: "The answer shall
18entify the property in which the defendant claims to have an
interest, state the nature and extent of the interest claimed,
and state all objectlons and defenses to the takling of his
property.® |

I gee that one suggestion here was that he be raqulred

to state the amount of comensation claimed.

CHAIRMAN MITCHELL: He may not know what he 1s going

to ask for antil,he has his experts all tralned.
| PROFESSOR MORGAN: He is not 1likely to vut in an

answer without an sttorney and I never kwsw one who didn't
olaim enough. |

CHAIRMAN MITCHELL: In 1ineA196, paﬁe46, 1t says:
*he shall flle additional coples on the request of the clerk®.
It ought to be:: "he shall furnish [or supplyl®. Some clerk
sald he didn't want to be entering these things in the docket.

Strike out the word "file" in line 196, page 6, and
substitute “furniipﬁ. |

[There was & brief recess.]

JUbGEvCLARK: I think we are down to (g) now.

JUDGE DOBIE: "Substitution of Parties."

JUDGE CLARK: Does anybody have anything on (g)?

If not, we have some suggestions. In line 209 ehange
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Pghall be" to "ie". It will then reads Ithe plaintiff is not

.herehy required %o give any notlee to any person or to have

any nerzon gubstituted as a party.*

PROPESSOR MORGAN: Ta that s good use of the word

Wghereby®? It means for that reason, doasn't 1t¥

JUDGE CLARK: Let's take out "thoreby®. \
PHOFESSOR MORGAN: "ig not for that resson required
to glve any noties®,
o CHATRMAN MITCHELL: Strike out the word "thereby"
in llne 209. / | ;) .,a
MR, PRYOR: bﬁ you nged ﬁh@ wérdgﬁaft@r the é@mﬁsﬂasa
ment cf'th@'aatienﬂ? IT he dled beféés; ﬁhe'quastiaﬁ wouldn't
eeﬁg Ul
- JUDGE &9&1%:3 You don't have service before the
commencement of the astion, deo you?
| JUDGE CLARK: To have the hing operate the death
must oceur after the eommenceent af the sotlon bhéfore ﬁubli@g«
tion., ) '>
MR. PRYOR: 1If he wers n defendant and he dled before
the commencement of the actlon, he g@&l&h’t be a defendant.
| JUDGE CLARK: Then you don't want to say, "after
the serviee of a notice'. You would simmly say, "after servies”.
-, MR, LEMANN: Or "after sa?viaa‘éf a4netie@ or 86TV
1ae by publication®. |
publication: you

PROVESSOR MOORE: On serviee b
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have to have the substitution mmmwmm to the commenocement of-
the mmwwmm.muﬁ to the time publication is completed, becsuae
with resnect to lots of neople you won't know whether they
died bebween the time sullt was nmaamwawa and the time »ubllea-
tlon servies was effected, Thst 1g why that clavse is In there,
It does sound & 1ittle ﬁn@mw.

MR, LEMANN: I don't get your nolnt, Mr. Moors.

PROFES30R MOORE: The abastraet of tltle will show

the record owners down to the commencement of the actlon, As

to gome of them the plaintiff . will never know whers they ars
and will wmmomww,wefmmwﬁm by ﬁmwwwmmwwomy and as to.those 1%
ahonld not make any differsnes whether they heve dled after
the commencement of the sult. If the Govornment was required
to mmwmwwwﬁw@ narties mw to wwm time rublication was complate,
I don't see how in many mmmwm.ﬁwmw.zmnww_m4mm ¥now that,

R, wmwuwu Thepe lsn't any action as to the man
unless he 1s servad with ﬁaﬂwam mmﬂaﬂ@@ﬁ ‘

PROFESS0R SUNDERLAND: The filing of the complalnt
aamﬁmﬁmwm the maapow.

MR, PAYOR: Bub not as to this tollow.

PROFESSOR MOORE: I ghould think the sult wss com-
meneed ag to him, - |

WA, LEMANN:  Commencemant of the action means bthe
£1118g of the complaint, o
| GHATRWAN MITCHELL: And he is made a defendant and
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made a variy.

MR, LEMANN: Would 1% ﬁa going too far to say:
tdies or becomes incompetent after the commencement of the
actiéﬁ”?r That would be the sluplest one from thg plaintlffts
stundnolnt, |

JUDGE DOBIE: Cub out "after service of a notice",

and the rest, Just say: "If a party dles or bsoomes ineconpae

tent or transfers hls lnteraest after the commencemant ofgtﬁe

asetion®,

MR, LEMANH: That would §r@€aes the'Govsfnment.'
CHAIRMAN MITCHELL: Here you say AT he dles after
the comm