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budley
aj S g WEDNESDAY MORN

ING SESSION
March 24, 1954
The meeting of the Advisory Committee on Rules for
@ivii‘ﬁfﬁééﬁgfé convened at 10:00 o'c¢lock in the Vest Conference
4369%, gagyaﬁargﬁuxt of the United Btates Bullding, Washington,
D, €., William D. Mitchell, Chairman of the Committee,
prssiéi#g. |
| ... The following menbers wore yrgsanté
William D. Mitchell, Chairman
ﬂeerge Wharton Pepper, Vice Chairman #
Charles ¥. Clark, Reporter
fLeland 1. Tolwan, Secretary
Armistead M. Doble
Robert G. Dodge
fam M, Driver
e Monte M. Lemana
James Wm. Moovre
Bdwund M. Morgan |
Maynard E. Plreig ‘
John Q&éiiﬁl@nﬁﬁyar -
«os AlBo present:

Charles Alan Wright,
- Assistant to the Reporter

% Present Wednesday morning, March 24, only.




CHATRMAN MITCHELL: Gontlemen, wo ave right on time
and wve might as well get staried. |
HEdgon Bunderiand wires that he cannot come. He has
been i1l., He has been in South Georgia., He says:
"It seems inmdvisable to come novth at this time,
Regret missing the meeting.”
. Our friend Hildebrand, who never has attended n meet-
f“igg, indicated a @bzzs ago that he would, and then I got a
1@%&3@_??@@ &im & few days gg@-séyiag he was %ryingg 1@ﬁ§§3%
aﬁé-§€u1§ﬁ§§béﬁm$i |
Theve ave two matters I would like to také up 93§ 9£
ovdey, if it is agzéeébla w&tﬁ the gﬁﬁﬁ&%ﬁ@@,‘iﬁﬁﬁé&ﬁ of wait-
ing untdl the rule i reached in comsecutive order. One is
the ﬁ@ﬁe.gégﬁglé 8. |
| :7 BENATOR ?E?FE%@ M. Chairman, is there any ga#i&@»
mentury form which & young member of the Committee éaa‘fgllaw
in §ba,wag.$£ suggesting to the éhairﬁ&ﬁ ﬁévkéép his v&iéé,aﬁ
a 1ittle? |
CHAXRMAN MITCHELL: Yem. dJust shout. I will try
,-_ﬁﬁ,ﬁeér in mind that X am not as husky as X §$$§xﬁe be,
~ SENATOR PEPPER: That is all vight.
DEAN MORGAN: You have to vemember that applies to
those on the receiving end, %00, | | |
 CHAXRMAN MUITCHELL: I argued a case in the Bupreme

‘Court on Oetober 15, and here it is March, and no opinion.




Every case that was argued bofore it has been decided and m@wm 
that were argued aftorwards. I am wondering what was the
matter with the Court, and I think maybe I was whispering.
1 should have spoken up. It seemed like a very simple case.

Another thing I wanted to take up out of order, if
uww is agreoeable, i a ﬂ@ﬁumwm from the Judiciary Committee of
‘the House mww our report snd recommendations about the rule on
qwﬁww trials in m@mmwawwwwum‘uwmqu They have the Senate bill
‘under consideration, and we want to arrange to file a communi-
cation with the committee gtating our fesling about the rule,
our reasons, and so on. |

¥ noticed the Deputy Attorney General hes followed

the old line of the Lands Division and has come out agaivet our
rule, He makes a good many mww«NQNme‘wwww he can¥{ mnmwaww.‘
and one of them ls that the woaamwmwom gystem is more mxwwmmwﬂw.
They kicked at one time about high allowances wmade by Jjudges
to nogﬁwmmwmwm., That is & mwawwm thing to correct. All they
ww¢@ to do is to mmw‘ww wwmwuwawwwﬁ@w bill ww@gwaa e ¢lauge in
that not more than 8o much per mwwa_mwwwﬂ be mwwoﬁmm.m@w the
commisaion, &wwm is what 18 done in the TVA, It isn't for us
to control that. |

The iden that the m@m%wwm»mu‘wwM¢wg i8 move expensive
bas never been supported vw‘wmw.mwwwmww@;mMmmmeMm When you
take a uﬂuw‘wawmw.‘wcn have & ww@ww ﬂ@%uww sitting around for

the trial of one of wwamm cases, and you not only take the time




of the men @nribg panel of tha jury but the whole venire is
getting per diem; and the judge, the bailiffs, the @Q&?ﬁfféﬁﬁ
and everyihing glge*a§ﬁ h@iﬁg é@éé{

I think somebedy on our Commlttes ought to sit down
- and write & letter to the House conmittee stating what our
ééagangrgarréhiﬁ thing %égs,,vﬁa probably ought %o put Judge
_ Paulls 1é§§§§ in the record and the veport of the committee of
i%ﬁg'@anfafégéeaf‘seniex @ircuit Judges which was ﬁﬁ?@gabia o
| ieﬁégag the rule stand, and any m§§é¥£$} you want to.
" Those %wo %&&ngs i %hiﬁk it would be advisable to
take ug, esgaai&ély %h@ acts 1+ 3 %&1@ %. S‘maéa~a at&h}a% it.
It wasn'¢ very good, % gae&s. George Pepper improved it
gr@&%iy;l I am not suve t&é%.ba can g%aé,iﬂr more than &

couple of days. I think he maid something about a Friday

- engagement, aﬁé i want ﬁé have that taken up while you ave heve.

L g

JUDGE DRXVER: While on that subject, I think an
 explanation of the attitude of the Department of Justice on
the éﬁpéﬁ%@‘ﬁﬁ%ﬁér is %h&ﬁ it is &a@éﬂi& due to the fact that
. ﬁh% ﬁ@parsmeaﬁ i& primarily @aneaza@é ﬁith 3%@ own buﬁg&%
_ra%h@f than e?a? ail @xpaﬁss to %h@ %@verﬁm@a&~ ﬁndar %hé

'aperatiéa of ?1& tﬁﬁ ﬁ@g&rﬁ@@ﬁt eﬁ éﬁﬁﬁié@ has b@sm paying the

' ﬁ@ﬁ&i&ﬁiﬁﬂ&?@ wh&lg %he 3ar@r§ aye g&i@ fﬁ? through the budget

of %h@ ﬁémia&ﬁ%ﬁ&ti@@ Qﬁgiagt/ 3@ wﬁa@ they gaag'£s$$h§t it
eas&s the Qggartm@nt af 3@&&&3@ m@ra., 3%,%@31@ cost %Ae

'@ﬁ#&?ﬁ@%ﬁﬁ 1@%&, 3 am $3f§¢ ‘




MR, TOLMAN: Xn that connection, Mr. Chaivean, I

L5

wight say th@‘ﬁsggﬁtgsat of §§s§§§e hes asked the Admlnistra-
tive Office to take @%@% the buégétzﬁg @izexgéaé@ for commis-
sioners in egaééﬁaaﬁiaa cages. They don®t like that item of

' eggaﬁseg and they @agﬁ'us to have it,

| ~ CHAXRMAN MITCHELL: When this Committee was organized
- away back in 1935, Chief Justice Hughes was the head of the
’“éggrt and hé‘e&iiéﬁ me down to Washington and asked me to serve
88 chairman. As & bait he asked me to suggest the nemes of

the Committee. He said he wanted me to have men on the Com-
mittes that I could work withﬁ‘aﬁé'#ii §ha% se?t of thing,
which was very nice of him, and X did take part in séla&ti&g
the Siga% Commitiee. ﬁ@'aggéia%ﬁéaﬁ was wmade by that Court
aftervards without consuliation between the Court and the
Committee.

Chilef Justice ?insoa‘eagaxaag»égﬁ some vacancies
occurved and the Court made gema.apﬁﬁiﬁimanﬁﬁ without consult-
iug the Committeos. A couple of them have ﬁaen very satisfactory
meﬁﬁa?s; but one, for instance, Mr. Hildebrand, bas never
aiﬁénééé 2 ﬁ§§%i§§'§ﬁd:§§5.£$§§a 2o intevest in the work at
| 311,; 1 have had the greatest éiificgity sven gaﬁtiﬁg ragl&es
t@ wy telegrams &ﬁé letters about mgsﬁiagﬁa

Now we have soue ?aeaneie%, and i éﬁn‘% want to be
the one %o sngg&gﬁ the names of now msﬁbers t@ the Qeurta

1 think the Committee ought to %higx things over and, from




_ §héi? a%a‘gamﬁénitiss»@f gsyﬁhéé& they @héés@, suggest to ﬁ@:
© pemes %ﬁaész;eéulé’give to the Court for acceptable mewnbers.
E ;% ié really im%@rtsnt %h&ﬁiﬁé do that, I think, because %@@ :
Court is %ﬁgy; and we have & better peoint §§ view, i %%iﬁé;
about qualifications for members than perhaps the Court has.
- S0 1 am golng to ask you, if you will, dn the next
ean§z§.9£ monthe, maybe a 12%%13’sﬁ@§9r3'§efﬁrs'%&e Court
gééﬁpﬁ?ﬁﬁ in June, %é write to me and §$§§ me the néméé éﬁméeagie
whom you think it would be desirable to add to the Committee,
- Bome of us are getting pretty old, and if we don’t look out
Wf; %héré4§$z1‘b@.§ whole bunch of vacancies come slong at once.
JUDGE DOBXE: Do you think we ought to have more
lawyers or more teachers or ﬁﬁfa-gudgas;’@? do you think it
makes any difference?
| i@ﬁ%iﬁﬁéy’ﬁiﬁgﬂﬁkbs §'w@giégtﬁrﬁs$e'aay special sug-
gestion about that. SHome of our members, good members, are
Judges and some are just lawyers. '31§§?$n§% any preconceived
'géeﬁéngeat7ﬁha%.r it is the quality of the mén more than
1.§§y%§iag else. | :

s %@geral, sh@ﬁl&Vtégy come £rom approxi-

‘mately the same part of the country that the man who would

retive has come £rom?

CHAIRMAN MITCHELL: I should thisk that the bar in
the éiiierénﬁ’a?eag augﬁt;téﬁbé represented, if we gaa'iaﬁé &

fan in that avea that ie up to the mark. We have to get the




bar interested in this work. For instance, if we have an fren
 whioch i8 not veopresented, they feel neglected.

@h&% is what I was thinking.

ITCHELL: 1 think there should not be any
hard and fast rule about that. When you begin to suggest
éaﬁea, look over éh@ regidencles of those who sre now on the
gemmi%ﬁea.ané the residenclies of %h@gé who have died or ré%ireé,
;9§ﬁ$‘ase your judgnent about 1, |
MR. PRYOR: What are the vacancies other than
| Br. Lﬁfﬁinia?

CHAZRMAN MITCHELI: You géég ﬁé-started out with

fifteon mombery, and we started losing thew., Goorge Wickersham
X ﬁhiﬁk @aé the first man we lost. We have never gotten back
to the original number. I haven't checked it up lately.

MR, PRYOR: I was thinking with reference to the
geographical guestilon which was raised here. 1% we are golng

to £i11 vacancies, it might be well to have that in mind.

) 1£ you like, I will have somebody

make up g'%abia sﬁﬁ%iag where the different members came from
at the start aaé'ﬁhaéé the members we have lost came from,

'<ﬁhieh mighﬁ be ﬁ@lﬁgﬁi %e the Conmitten and avold eanﬁuai&a.

MR, PRYOR: @h&t would help us in making saggas&iaﬁs.

JUDGE DRIVER: Other %%iags being equal, 1 ié@i that

‘ eﬁaaidar§t$§a sha&lé be given to putting aﬁeﬁhsf é&sﬁrie% Judge

on the %@m&&%ﬁ@@ k@eausa, after all, the district 3&&@@& have




 to work with these rules sbout as much as the lawyews. When
i vwas §§§§an%%§ the Chief Justice told me in & rather joking
 way, now thet the rules are fairly well established he thought

they could safely put on s district judge.

o JUDGE CLARE: #r. ﬁhairﬁag, might I way just one thing
~ about the geographical dimtribution? It would seem a8 though
§§g4§a§w§m$ %@ﬁ?% hes somewhat tended to follow the same
fgﬁégraphiﬁéiﬁéavisi@a,ag %ﬁ@ e#igiaai Commities. X should think,
%h@ugh that it was & mi%%@gg to %@%3&% iﬁ r%giély. There ought
%o be & %i@& éistribuﬁi@&. j

@ﬁ the @th@r %aam? sm@ z:s£ the original distribution
was obviously chance. For esample, Semator Loftin was put on
very obviously because he ﬁag presiagaﬁ’eﬁ the Bar Association
at the ﬁiﬁﬁ, aﬁé a@ﬁ pecause he came from ?Igriéa. I have an
idea thaﬁ Er ﬁant@ Lemann wag put on becavse of his ability in
the fi@ié aﬁé not hée&ﬁ&%rﬁﬁ oame f?@ﬁ Hew Orleans. »Yﬁnré@aié
go ghr&ugﬁ aﬁh@r divisions of that kind.

- 8o, ﬁhm’sﬁaa tha dia%rim%ia& s desirable, yet I
éﬁnit pelieve iﬁa% %b@?& ought to be g@m@b@éy aseesgariiy
appolnted fxamkﬁia?iéa just bacause Senntor Loftin came from
ﬁléridéi - | N 4 |

| ,€H&§$§&§ﬁ§§$£§§kz 1 éiﬁﬁ?ﬁ~%$$§ that there should
bé a rigid rule, ﬁut it ds 8 iag@af we aagkt to %ﬁiﬁk about. |
Yo svarted ﬂut ﬁiﬁh Jaﬁg@ ﬁigey iram ﬁa&ifﬁrnig who WaS &

great man, 2 grest 1awy$r, ané a very v&%&a%&g ﬁaa& Tﬁ@ aaiy'




man we have bad frow Cslifornis since is Mr. Hildebrand, isntt
- he? | | o | - ?

JUDGE CLARK: That is right.

CHAXRMAN MITCHELL: We have %h@ Niath Circult jumping
on our neck about something, and they ave not ﬁail»iniafm&é
'é%aa%.iﬁ; i'ﬁeaa winply 1t is & factor. I don't menn that
_ we should rigidly adhere to the g@s?i%@fiai consideration at all,

JUDGE ﬁkﬁ%@. % shou

id %%i&%,.%éﬁ, that it would be

o 1@ good théag,ﬁé have more district judges. 3’%@@@@'§uggésﬁ&ag

~ some district judges. I think there should be more, at lesst

'“;e§3,~p§§$$E§? tﬁﬁ NOYE A£zar all, th@y are the guinea pig@

f'-wha Eﬂ?@ ta take care of tﬁa ruia@.
| CHATRMAN MITCHELL: The experience we have had with
’Jaéga ﬂzgvsr pa&nﬁ& that way.
J@ﬁﬁ% B@B§E* ﬁnawa?th wan a district juﬁga or 8
. #@%ireé;ﬁﬁe; o
JUDGE CLARK: He had retired, I believe. In the
‘ﬁriginﬁi apysiatm@nﬁs there were no 3u§gés. a@taaily., 1 think
we shuaﬁsé them. |
éﬁ&!ﬂﬁéﬁ ﬁiTﬁﬁEL&. 3£ ;% is agreeable to you, now
'_ we will take up the quﬁﬁ%iéa of this note to Rulo a |
A& 2 $ay, ; waﬁs te be 3@&% %ﬁat we aet%i@ that while "
%&ﬁﬂtﬂr ?@ppsr is ﬁi%h a&, %ha @gg kind a&g&g& ta ﬁ&k@ 8 o
write a: mg,ﬁ?aﬁﬁ. i $§?§ﬁ§ﬁ yeu hava baf@ra yﬂa %hs various

- drafts of %ﬁafﬁgmaiésgauf E@éi@ ﬁ@rgﬁa ari%iaisaé ﬁy note as




being altogether too long. When you have the whole bar of the

 Ninth Circuit heomering st you, I don’t know whother you want
to do & thorough job or not. 1 would be imclined to think Bo.

He aleo says that in my statement he didnit like the

@h?agé Yeause of ga%ianﬁ, that it didu't mean anything é@ him

_snd that was not his vesson for objecting to the old phyase.
7f K§_§$$§'§§.§p§ﬁﬁ too much %iﬁ$ ﬂ§ %&ﬁ_ﬁi@gnagéi casa.
| §Vﬁ§§*$'§§§$§»§iﬁﬁ’§b§ﬁ. 1 have gg? io wy office
for two ?3%?3 and have been hammgxaﬁ by these Ninth Cireoult
‘follows, aud av@rgriimé'i have tried to defend this rule they
- %&r@%.%ha% case at me. The ghieg veporter states that there
»éa aﬁ ?eﬁﬁifﬁﬁeﬂt that th@ faéﬁs be s&aﬁaﬁ in the @a&pi@int.
3 ﬁﬁiﬂk we havs to meet that h&aém@n.

A% one mﬁﬁtiﬂg we had, I suggested that my interpre-

V tatieﬁ of that cese was that wﬁ&ﬁ %hs court meant in that
;Qﬁiﬁiﬁﬁ was %hat th@ ga&e éida*t u@e the phrase "facts cone

jaﬁiﬁutiﬁg a ﬁausa @f aatie&" but usaé %ha wgré& “elaim 63

""~whinﬁ rali@ﬁ ol §a grautgé.?_ ?gg 3&&3@ waE. erztsaiﬁing the

_@is%rie% aﬁﬁeraey ﬁa? hgvgag m&ée a. aﬁ%éaa to 6&&%&3& ﬁn t&@

- graaaé& %&gﬁ ig é&éaﬁ% state fa@%g aanst&tu%iag 3 aa&aa of

10

,aat&@a, R aadars&ﬁaé from Judge Clark %ﬁa% that was his id@a, -

»1ba% i% aﬁg bsaa givaﬁ a b@aaéar &nﬁs?§r&%$tiea.-
I @aannﬁ ese&pe the eaaaiaﬁiﬁﬁ nm-ané 3 saa that
 ;i§@na%ef Bﬁgg@r ﬁaafﬁ e %ﬁat aaéar %ﬁe gr@ﬁ@&g g&xaaa %h@ »

‘plaintiff ha§ ﬁa gg&%ﬁ iaé%s, e&uﬁi%igns, aveuts, or @smaﬁhing




" yules that %b#@w‘iighﬁ on it, judgment on the plesdings and

11

1ike that of & factual nature on which, if you apply the sub-
‘stantive %ulé of 1@%, you find the plaintifi is entitled %o
judgment. .

1 have never been able to aea#iagé mysell that 8 COmm

plaint is good which did not state facts, events, circumstances,
”é% conditions of. & f&eﬁaﬁi nature whieh, sabjséted,%ﬁ ﬁha rules
of substantive 15@, would show that the pisiﬁ%;ii was entitled :
fi%@,;aliaig. 1 ﬁ&ﬁg% got aﬁay Zfemrtkat. 3 think a ple&éiag ;
._%kieh §é§33*§ §%&ﬁ% anytbing in’ﬁbé aa%ars of facts, ogcurrences |
oy $?§3$S on which the siaim is h&%eé, is not worth aay%hgﬂg.
‘g éa§i§ gaﬁ&rgﬁané %ha% that part of my note was scoepted, N

| 3 fagl %ha% 1] have o deal wiﬁh the @;éguaréi cage
éné,ii Judge Qlark doesn® except to it, we ought to tak&_%bﬁ |

position that we construe that opinjon that way, just referring

to the igaggags of the ru&é not having been preserved, "faots
'eﬁgsﬁi%afigg”g éag&s-é? action," and in %hé nature of o e?iﬁié
- elsn of §§§V§i$ﬁr&éﬁ sttorney fov ﬁaking 8 motion o dismias

f'asiag the ﬁlé sxpression in&%a&é of the new one, | o ;
| . Weo have the draft before us. I had a feeling that '
\.’gaﬁéﬁér §e§§e§¥$ dratt didn't develop quite as much as I trded

to do 4n the oviginal dvaft, with the iden that there are other |

taat gort ai %ﬁiag, ﬁhﬁeh plaiazy indieaﬁe ﬁha% thege musk be

8 s%atemsﬁt éf avsa&s a@ gaxeamgtaaeag, or whaﬁever yen mig§§

.havs @ailaé %ha&, ﬁ&i@h Bre ei & fae%uai aa%ure;r

v s



I can undevstond why vou don't like the word “"facts”
becsuse the courts have mddled avound with whether they arve
nrul%ﬁﬂ%ﬁﬁ or evidentiary, and all %h&t_gﬁ?% of thing. To say
that you have swept aside all requirements about s factual Lasis
for pleading doesn‘t seem to me 18 scceptable at all.
| How do you want to go at this? We have these drafts
~here. Who was it who wrote in and maﬁé”%ﬁe S&éﬁ'sﬁggésﬁieﬁ
”akﬁat S@n&ﬁar ﬁegpsrﬁs ésaﬁ% that I Jdid?e
: $E§A§§£ PEPPER: Mr, Chairman, if there was any mexrit,
mine wag mar§i§;argéaé@aaa%i§a,&£ what you and Eddie Morgan
. &édfs&iéi What % suggﬁs%eé WA gréﬁéiy improved by suggeations
rfreﬁ aﬁﬁts Lemann.

CHATHMAN MITCHELL: Vas it Monte who suggsaﬁ&ﬁ @ams

| further r@i@reue@ to other rules?

DRGAN:  Yew,

MR. PRYOR: 2 made that suggestion in a letter, and
% have the 1&%@@? harag;'xﬁ waen 't of any great i@gagé&nea;

- but & said §%§% I liked Senator Pepper®s draft and 1 would not
aé all gb&éét ﬁa'ﬁnége~§1ark*§ ??ﬁ%ﬁﬁ%ﬂ'iﬁ&é@ﬁ ﬁﬁiﬁ reference
;_ﬁﬁ rules other than those aﬁeeifie&21§'r@£§rreé ta in %@ﬁgﬁoy
?@pperﬁa éragé, and X do saggﬁgt t&at a @gta%iaﬁ of %ks
'Bieguaréi case be givsa ielze@ing tka regsrenee to the case

in the second line on the saeaad ggge @i Saﬁa%ar Feppér*% deaft.

gy atﬁamgt to paint %he 1ily éf Senator

' ?egyer*s érﬁf% oy 3 éa&aribed iﬁ i was p&iﬁ%&ﬁg tbg-i&iy -




13

was really also & condensation and f%&??&ﬁ@é&@ﬁﬁ of his con~
éensaiiaﬁ, and g@ gér 88 the rofeorences %@j%&é rules are
concerned, I %Eiaﬁ'?’get those from Hr. Pryor and Judge Clark.
- ¥ think %hey do cover what you have i# mind, Mr, Chairman,
because tﬁay do make & point of ?sieéé@éésie thess §§§§r»§aieﬁ'
_on the Bubject. | | ”

Personally, 1 favor the general idea of Senator
7§%§§§fﬁg ghér%ﬁy'ﬁﬁﬁgagsaﬁ, if for gﬁ;@%&ex,regség because I
think we ought ggﬁ'%axlab@? @h@kgain% ﬁés.mnah;.'ﬁé_davgeﬁer
:iaztﬁ@;@ﬁgigﬂgiiéa in hé@ @ﬁﬁ@%%&&%i@& o this opinion ﬁf |
. égégeiﬁlaxkﬁg, aaé'gé'gay; a8 gf.»ésrgaﬂ suggested, that in
that case there were plenty of facts. The man simply badni¢
' been ?ééy wélz‘iﬂiﬁraaé iﬁth&s‘aﬁﬁeﬁpﬁ to present his gaég, and
the court ﬁaaﬁeﬁ:ﬁé save it from aiteck because of poor crafts
m@aﬁhiﬁ. 1 %ﬁém&‘g@_ﬁ@gﬁﬁvggaqra the case.

As. fax gglﬁh@ §&§%§ Civenit is concerned, I suppose
nothing %ééﬁ‘ﬁi&i»ﬁaﬁisfy %ﬁé’?éﬁ%ilﬁiﬁﬁﬁﬁﬁ in the ﬁiaﬁﬁ _
- Civeult, I &m@giﬁe %hé%a are plenty of people éé the ﬁiaﬁ&
Clirouit who relly sre not ﬁi@@a&ﬁs@. a&§ié@§,7wé couldn®y
1@%éﬁﬁ'ﬁiaﬁg‘ﬁirgaiﬁ.aaat?@g us completely.
ELL: 1 have mctually had som

 CHAZRMAN BITC)
my aﬁgigeg.éﬁé‘%h@y keep harping on this decision in the §é§§né
%%ggu&t;'%ﬁ?@ﬁgﬁgVi% at mo. 1 %&@agh%‘my snalysia of 1t was
right. | | | ”

OR: 1 do, too, but ¥ think Senator Pepper’s
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synsation ?agziy sovers the polnt presty woll.

CHASRMAY MITCHELL: 1 gaéa'&y’é%éﬁfgé'aﬁ dpd you have

| hesrd what I think about 4%, & ti%amazg%ﬁy &gx@g that Benator

Peppurts draft ls such better than. mi@e, wnd mine is open %@

the oriticisms that bave been ﬁgéa of 1%. This is veally a
@&éﬁﬁ&&*ééb;” Yo can't 8it hg&g aaﬂ %grk out in the Committee

" the exsct words of this pote. We oan have a drafy made before

fﬁsxaﬂzaﬁrﬁ;'égé the Committes gan approve it.

e, Chairman, to got the watter before

‘;zha %a&mi&%&a, 3 move that %hﬁ note ag drafiod hs ﬁ%. Lemangi
b &@@@§§é§. '

SENATO

W ESF?E&; ié@é@&é»§k§ ﬁ§§§ﬁﬁf

| JUDGE CLARK: 1 was going to may something about that.
Lot me say that § think that Mr. Lemann's note s very good.
it i= g.aﬁggwﬁyagﬁég iﬁ??@?@@@aﬁg Benator Pepper's I like, but
My, Lemann's is more complete bocause it does make refevences
to the utber wules., |

' §h§¥s=§§”§ﬁs thought that i*%ﬁ%ak éughi te be in.,
2 wrote oune ﬁ%ﬁ%&ﬁ@@ and sent 1 ﬁu.%@ ﬁﬁaﬁe, and &@aﬁa sald

-ﬁa f@it %kﬁ% waw all vight. I would 1§ks %0 aéﬁ tﬁaﬁ.

| 8o %h& r@g@rﬁax c¢an have 4t in
the rovord, ra&é the ssaﬁ&aee o ﬁhiﬁ& ?@& reﬁ@r, that you
want to add. |

JODGE é&&%%% He. &ﬁﬁaan*s nots is %ﬁ three §§r§gra§h§,

aaé the figax garagr&gﬁ és & short statemwent metiing forth the
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gonclusion of the &évi&%@y Conmittee thet %%% rule a@@q&a@@iy
-Beta f@@ﬁh the eéharactevistics of g good gie&é&ag, and %@ on.

1 would suggest putting at the &@ginﬂ&ag of %ﬁgﬁ PRIR-
graph, the final paragraph 3, &ﬁﬁéﬁ@iﬁg.iiké %ki@=«

Yoe far as

APPeRrs §§$ﬁ,a§§h@r,%§a’rsge§%§é onsos
or the activities of trial courts, the rule is @@ékiﬁg;éaﬁﬁaggé
§ﬁiiy ié graéﬁi&a in ﬁé@ﬁ?ﬂ%ﬁ@@ with iﬁs'iﬁ%aaﬁg no $u§$§&a§i31~'
/éiifiegiﬁiéﬁ in its operation have appeaved or have been shown
to the Commiitee." o
'T%éa go on with the rggt.'
it does seem to me that tﬁé?& @ught to be @ome
Judgment h&@%ﬁ on éxﬁariena@,-ag to spaﬁk, 3 a& guite sure
that this gﬁégméﬁt is wholly ééaﬁé. In company with others, I
hBave gone over all the wreported wases. 1§ have @x&m&a@é the
ocalendars of various §@ﬁrfﬁ, i§€1ﬁ§§§g7€§$ ﬁ%sﬁfiﬁﬁvﬁﬁﬁ?% for
| éﬁa Bouthern District of California, %g‘aagrsg, the 3@@3@@
‘there are not all with Judge Hall at all, Judge Yankwich i
opposad, @aﬁgﬁrﬁﬁﬁﬁas is gg@gséé, and & couple of othevs.
One of the judges - E é@ﬁ*%\Sﬁﬁﬁégﬁ‘iﬁ is égyiggégieuiar
Cpeeret it was Ju@g& Mathes ier sema time revieved &11 the
»éﬁi@ﬁéarg, iﬁ@lﬂéiag Judge Eﬁii*@ own cnlendar, ﬁﬁﬁ'%§%?$ is
ra@lly nothing on th@ ﬁaiaaéara at all %ﬁa% raises suy question.
it seons tﬁ me whether you should have Just the
. Eaﬁgaégé'i used or nok, it iﬁ ug o %h@;@é%miﬁgsa to sny

,’@x@?assly ﬁﬁag‘iﬁ is ?g&liy,ggyiﬁg inferentially by vot meking
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any change, that the experience under the ?éis i good, 3%‘
would sesm %o we better to nake # definite statement of that
 kind, o |

o vhat is the owly tﬁigg_§h§§’i thought was lacking
in Monte's, snd I %ﬁm% 12 you iaaw fa;é"aééﬁiﬁiéﬁ of that kind

it would be desirvable.

DGE DRIVER: Supplementinog ﬁh&% Judge Clark Juat
1‘§§§é. X don't like the refevence to ﬁhi@ 28 & Ninth Cirould
movement. ¥t 4sn't. This attack on Rule 8(a) is & Califormis

- movement, Véﬁéﬁﬁ is opposition %é it in the Ninth Circuit
Conforence, It came p?%§§¥$23.£r§m1§éi§§é¥ﬁiﬁl§§& the California
Bar éﬁﬁéﬁiﬁﬁiﬁam % thisk Oregon, at the urging of California,
'réié,gasé»ﬁaaﬁ sort of ﬁﬁﬁ@&ﬁﬁiﬁﬁ, but 1t is moatly confined 4o

%éi%?@?ﬁig«

@3&3&&@3 3§:@3;§&% it sooms Yo me we have ?@ﬁ@h@é the
‘point where we bave to ask one of the gentlemen who hes baon
$1§§i§ﬁg with this subject to put the ﬁhigg in Zinal drafté fom
which we cap consider before we adjourn, %o be sure that every-
;bééyiﬁ idens are &aﬁaiﬁar@é and %ﬁa; we aﬁpra?e'iﬁ.

Honte, ﬁ@%la'yﬁa gggwanrgg%ﬁ for %hié meating, would
 you be willing to take this waterial and make a olesy draft
ﬁagéa cavries out ﬁﬁa;&a@gﬁg%iaaa that you ﬁﬁé@?

MR, LEMAR M. gﬁa&rxﬁa, % would be glad to do 1%,

Lid

because 811 I would do would be to take my redraft of tho

msterial that others had prepared and insert the sentence that
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Judge Clark suggested, to which I can see no objection, ’xﬂﬁﬁgﬁk

it ndds something. Thet would be easy. Mr. Tolman could have

| that done in his office with that change, a

nd then we would
‘have it ﬁ§ﬁa?§ us., BEverybody could vead it before we meet

tomorro¥ morning, snd we could vote on it.

Bi: 51 4% i agreoeable to the Commite

Lemann to see that such a deaft iw

- tee, then, we will ask Mr,
-1§§§§arad.aﬁé-§ubmittaé to us before we adjourn.

| Ave you going to be here Friday, George?

SENATOR PEPPER: I thiok Mr. Lemann 8 exsotly vight
A'ébamﬁ 1%, The only guestion I had 5& ag.ﬁinﬁ about Judge

h 8ove

“Qlarks suggestion s that where you have & sort of ope
28 wo have ﬁiﬁh:ggf friends in the Ninth Clreuit, I don®¢ know

- whether wo esse the situation or agg%avﬁﬁs it by making & state-
ment to the effect that we are satisfied that things ave ﬁawkiag
all ?2gh§ and that they mve wrong mbout 1t. Sometimes it is
better to go ahead and ifmply that sort of ?ﬁiikg than 4% ié
’%ﬁfézgﬁg ig-asgiiaiﬁiy. Bu%4§&é~3&§g§s have had so much wove
gxperience than I »- | |

JUDGE CLARK: 1 oan®t olaim %o have that at all.

o Let we say ﬁiyst:§§a§~i£ this iaagaagé'ia %aaraéyagﬁ or other-
wise, it could bo softened. X2 Monte would take it and soften
1%, T think &t would be all right; but X do think there should
be some showing, whether it is put negatively or 3§§3r3&3§¥§1§; 

that we have tried to ﬁ%ﬁéé §g§,ésp§£i&a§§,f§a§ the experience
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also leads us not to change, bechuse that I sbould think would
be the final test. Ve can’®t go back to ouwr original completely.
We can say this iz what we intended, 8ud so on, but 4L 4% is

working poorly in practice we ought %o change it. Ve don't

'”%giak it 1m, and I think there should be some wtatement, whether
wild or otherwige.
§a$§§r§§3§éva&§ make it with the proper é@g?éﬁ of
‘1§%%§ﬁ6§§1» I think we should show That.

| - f am lopressed with this, too, because we have to
remember that our constituency, @0 to spesk, s much wider than

this emsll group in the Ninth Cirouit, It goem all over o=

§§§'§el*ﬂ1§, i§§¥é§§; §ﬂ§¢$§,§§@ Wlo bave to wake a Judgment
that will go gﬁ;ﬁhag. '§§ jon't enough to make an snewer to
the Ninth Circuit, We have to do something affirmative, so the
sakﬁlﬁraaaé all will recognige what we are doing.
| That is why it seems to me that we need to make a
j@égm@gﬁ wh&gh is sam§1$§§*
%Eﬁ%?@g ?EP?%%* et ds all right with me.

X hﬁv& ne griég of %@réaag‘ It is Just
to get in soma of %ﬁsﬁ @%hgx poing aﬁ v%aﬁ.
BAN PIRSIG: Mr. Chatrman, along that zi&a 1 wonder

if it would soften the effact ﬁf«?ﬁégﬁrﬁliﬁkiﬁ suggention if we

o iﬁéégé & vaference to the fae% %hﬁ% the %ﬁﬁ%@é*ﬁhﬁe& bsve adopted

rules Q@??&Qﬁ@ﬁﬁiﬁg to Ekéﬁ% %a%a g%a@rgiiy %ﬁk@& ﬁaa laaguaga

'$s we &av& iﬁ ﬁega gﬁ@




Bidn't X bave that in my dvaf?

T Wi

DEAN PIRBIG: I don®t think it is in the condeused

drait,

7 There ave, of cowrse, & number of
‘fitates which have sccepted the rule as we drafted it and find
no trouble with it. Mionesota occurs to me vight away. They

‘ Qrkaﬁs'ﬂ@gg.s £%§$.§§b ég‘@ﬁéfé on their sdaptation of the Pederal

rules to their 1o0a1 situation, and they ook the drafs of ours

| h@@k;‘;iﬁs, #gnd sioker, and found no oriticiem §£~$§ at nil.

| § don't think we have hed a osse like
this in the Fourth Ciroutt in fourteen years.
Baan ?irgig, ta %he ﬁ?&fﬁ w&ﬁeﬁ you wiik have haﬁere you.,

1'@%&1 add tba% point that you made,

QBA%%E&? ﬁi;?‘;&%; We will have 4t handied in that
way, then, _
Now we paeg on So the question of getilog up an

viion

- snswey to the House Judiciary Committee on the condemn
- pule. -

@.; ’— it """‘

: X nove %hgﬁ %ﬁ@rﬁhﬁiﬁﬁaﬁ be zﬁﬁneaﬁgé
to gﬁggaxa a ﬁﬁaﬁaﬁgnﬁ @@ be filed ﬁiﬁh the l@ﬁﬁ% committes.
| You ramaab&%, e, §§a2¥maa, ﬁﬂ had the ﬁﬂgarﬁmsa% of

fﬁf%iﬁ@ here on jarg %risi, and we. aegt e&t B é§§£$ on that

B %asi& sﬁé had tremendous apga&%%iag from saégaﬁ ﬁii evgr %ha

‘ @auaﬁryg

%ﬁAEﬁEAE MITOHELL: You csn't got away from the fact _'
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. that Eﬂéé-ﬁé f@%i%? tried to do in this wrule wag to provide

that in these big projects similer to the TVA, the court might
a prder a a%%aissiﬁa, with apesial reasons for it. ﬁ&gﬁ@ we
~ didn®t draw the rule and confine it clesely enough. We did

i%ﬁa best we could in a genersl way.

?ﬁé?é is no escape from the fact that we cannot con

§£$%8§%3? §2§§§¥§§ the TVA system and then order 8 jury trial
 :V§ﬁ,av9zy other kiﬁé‘éf big, major project wheve great §§§ﬁ%§%§@§'
- of land ave dnvelved. You could not defend this rule that ve
have drafted %%@ﬁ the Court put us on %hé»asr§e§,7¥ﬁa remembeyr,

George, we woent down -

Ve bad tremendous negotintions. |

: | X %han§ §g ought to recite the

.iﬁs§et? of the development a£'§§$$ rule nud why it was done the
way it was, and rely on the conference yeport, the opinions ég |
%iéﬁ%a@& out of twenty-oune Fséafs; ;uég§§ §h§-ﬁavg tried ??A
cusen, the Paul letter, and any waterial we have slong that

JUDGE DOBIE: Geneval, I think that Peul letter is

an oxcellent one. Ouwre sre mowsly big projects down there, such

&8 the $§§a§ﬁéaﬁhbf?$§§%§1f?ﬁ?ﬁg and in those there 8 wo
question about 4%. I 5&@9@@ %§'§B§§7§$ ® iéét’thatlaaﬁga Paul
ééﬁ on é%géiiaéﬁ'égﬁ there, and those ﬂéﬁ@%ﬂsiéﬂﬁfﬁ é%éAéﬁ |

- infinitely better work than you @giﬂ ag%_ had !ﬁiﬁx £ 3 3&2‘?‘:_&7

i %&igk §ﬁ%§iﬁg_£t$§‘§§ﬁ“éiﬁg¥a§$é§#ﬁ.ﬁ?g»gaégé,x ;
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1 §§ﬁ5§§%: to be & considered statement fiom the Dey

certainly it has worked well,

The Deparitment is claiming now,

because the Judges ave vrdering commissions in ﬁ@g:ggéy-aﬁgéﬁ,

thay bave a systom --

i CLARK: 1 would like to make two suggestions,

Hr. Chairman. Firet, I doubt 4f they arve right on that.

- esn"% tell for sure and one couldn® tell unlese one looked

up the Zigures; but so far as I can see Lrom %&@*?éﬁ%ﬁ%ﬁﬁ»ﬁéﬁéﬁg,

the only bssis is one or two cuses in the Tenth Cireuit.

. | é%aﬁﬁ believe %§§$ at all,

?h@"5e&ﬁa§ is along the Qﬁﬁ% iine <= Y am $§§§y ta

sy, ag y@g iaﬁzcggaé, e . ﬁaggrx 3 thought was supposed %o

be aai%a @ 1&@@@? but M¥r. ﬁ@g@ﬂ&g letter i not only wrong g#
faots but 4% is almo very weong on law. 1 don*t know how magh
discuselon you need, but of course all this gﬁ&ﬁi about ?@eigsw
ing the éa?§ trial de wrong., He has it that you osn veview a
Jury trial much move than you can raview Qéﬁéﬁﬁgs,ﬁi gﬁ&%«

!t is jaﬁ% %ﬁ& otheyr ﬁay sznanﬁ.

It ves a saﬁgraﬁiagiy @ﬁﬁr i&tﬁer,

:ivﬁﬂaat a%

ff%giaa, %hﬁ%h%ﬁ 1 should way that or not.

' ai§r¢#@gg; Do you think Bogers wrote it¥

) CLARK: Probably not. 1If he is & lawyer, 1
don' believe he did. o 4 |

HELL: 1§ think this originated with some




of the junior attorneys io the Lands Division.

That is my guess, teo, Semator,

Jury trial for the poor men 18 a

popular idea.

i CLARK: ¥hat ie vight, There im » Mr. James B,

Palmer who has made 1t a life crusade. He is making this his
groad %@%&V&ﬁg. |

MR, PRYOR: 1% 48 the controversy vwe haﬁ b@gﬁya'ﬁhig

Comsitioe between t&&‘%@g&rﬁﬁaﬁﬁ of Justice, Lands §£§§¥%m$§§,
and the TVA. ﬁaﬁﬁt i% 3&@% an axﬁaﬁsiﬁa ﬁf that ﬁﬁﬂ%ﬁﬁ?@?ﬁ??
aaasgﬁag MITCHELL | -

PROFESBOR MOORE

Wy ﬁh&i?&&&, i note under th&a

R X2

N §aﬁa%§ bill the United States will gﬁ% this jury trial ip the
discretion of the %ﬁi&& gourt. It gives the defendant right

to demand & jury trial.

The Depar e

1&% ﬁf guatiﬁg is pow urgéag
5& smﬁﬁéﬁéﬁ% on that point, Mo, ?@1&33 Just told me, They are
alert %@ %h@ﬁv

i ﬁgnﬁﬁ gaﬁﬁ %h@ aigtary. fLeland

‘ﬁyaﬁagzy knows 3% better than 1. X hesrd that ﬁig§§§§?4ﬁ§§
i ] @fiifﬁé ﬁ@ the whole thing %ﬁﬁﬁg&% %&i@ was & g@@a &é@&
: f&aﬁ 801d it to Henator Byrd, who tgéyﬁﬁgaﬁ gaﬁ in the anend-

MR, TOLMAN: The amendment was made by Sepator Byrd

at the imsistence, I think, of Judge Parker, who pointed out
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that the resson for the rule was that the Department of Justice
didn't 1like Jury trials and it wasn't for the protection of
defendants, renlly, at all.

CHATBMAYN MITCHELL: The Department®s position i8 go

absolutely conbrary to my esperience. § served eight yesvs du

the Department of Justice. I didn't give all my time to com-
és&n&%éaa onses, but the principal thing I vemember about the
Lands Division was that Seth Richardson, who bandled 1%, was
in my effice about once g-aﬁaﬁﬁryaiiigg his head off sbout
ereatic vordicts. He couldn't get any uniformity in Jury
verdicts. They went haywire. |

¥ think 12 the factusl basiw for %taé'ﬁg;;aﬁaaaﬁ "
’ §g§§§§ﬁ views i& the one thatg %&gy E%?@ ?ﬁ?ﬁﬁgﬁéﬁg it is juatd
ﬁaaﬁiag and not there. | |
z» it is hard to wnderstand the nttitude

JUDGE DREVER

0f the 3&@#@%&@&% of $ﬁ$§$§é; i have & groat doal of condemnfie
tion work in my district. Theve are big Government projocts
there. The way this works out, the condemmation work is doue

on gﬁa ﬁav&g;g?a%ia @iéﬁ by attorneys %ﬁﬁ-&?ﬁ specisl sssistants

ia %%g %gaﬂﬁ ﬁivisian of the ﬁepsrtmsﬁt of Justice, They hsvﬁ
instructions in my é%a#r&aﬁ %@ ﬂamaaﬁ B Jury trial ia avery
@g§@; ?ﬁ@ ?esﬁit of ﬁ&aﬁ is thaﬁ the ﬁﬁ%ii 1&3&@@&@&, who has
1& oy 3@ &@f@gg‘&aﬁ there iﬁﬁ'% vﬁry aaéﬁ iﬁ?@i?ﬂé, can 't g@t

8 1a§§ar to ﬁaka ﬁh&ﬁ on B eeaﬁ%agaﬁt %ﬁ&iﬁ.r e ign'% gb&@ ﬁa

employ & lawyer or employ expensiive experts. As a rule, wost
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of those small landowners ere obliged to take what the Governs
- mont éfggfﬁi'-?hé only alterpative is $o be forced into & jJury
trial.

The big landowners can get lavwyers to btake veses,

wsually on the basis of 25 per cent S0 & third of what they can

got over and above 9hat the Governwent offers. If you get en

effective jury lmwyer in & big case, 1ike some of those sheep

' vanchers, they get experts snd tuke the Government for a

 cleaning. I have bad cames where the verdict has been $100,000
" to $200,000 above what the Government offered. I have set

seide or reduced some of thos

o verdicts or alternatively granted.
& new trial, but the trouble ds thay you get & second triml |
'7&aé-yg§ bave the mame lawyers snd the same experts and you
have g%gskieaiiy the seme vesult. The chance for the trial
Judge to controel that is limited,

| That is i&g way 41t has worked out iﬁ my district,
1 don't hesitate to eay that %&@«3ary trial &s greatly to the
sdvantage ax the big landowner whe is able to ?iagaﬁa 8 %rigg
of ﬁhié’kiﬁgg g@ i&_gxésﬁay to the disadvantage of the sa&;z
1andouner. - e

 CHAXRMAN x;&gang&; In Judge Paul’s letter he points

tﬁ§§ out. - |

Lﬁﬁa FTOLMAN 5 §§>'€§a1§§$3, i1 should sﬁg; 1 éﬁggé@@,

ghat the American Bar és&aggsﬁign hag %gkaa a8 sssi%iaa 33,

epyaﬁitzau t& %b&s rai&.
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They reversed thems

Yoz, they reversed themselves several

times .

e of Delegates approved

Cour dradt at one giwme,

They have now & comsittes v
- mupposed Yo be urgiug upon Congress the ennctuent of 8. 30.
rj“u§§§§ also want it amended to provide that sny party may have

B §j$é¥y Brial, |

HELL: 1 think they have gons haywire on

the subject. _

MR, TOLMAN: As far as I sm able %o figure out, there
ig 8 géﬁ%%ﬁﬁ&n by the aéﬁﬁ-ai Haguire from Ovegon, whom you |
may know. I don’t know ggyﬁhiag about him s 8 lawyer, Whether
 he hawm haér& 1ot of condemnation cases or not. Hﬁ'aéaﬂg to be
sors of gpearheading %ha’ﬁhigg in the Bar Association. I think
it is wove ov lews a personal eaﬁgaigﬁﬁgﬁﬁ bim. He has gotten
it through the House of ﬁﬁiégataﬁ_ai the &a&é&&#ﬁaﬁa on the
genexral flag-waving theory of jury trisis. That is about 81l
there is to ib. | |

JUDGE DRIVER: 1 think that is fnspired by Judge Fee.

He bas taken ?iﬂiﬁﬁ%véﬁﬁﬁgﬁ&ﬁ% to the condempation rule with
aammﬁssiaasgg; snd we bave had some vather hot §§§§1ﬁ§ in the

Ei&t& Cirould s&nfare&gaﬁ &bﬁﬁ% 1%.

f«gagz You %ﬁiak ﬁs, Maguire is Eﬁﬁﬁkiﬂﬁ for




Judge Foo?

JUDGE DRIVER: 1 thisk so.

®: You hvow, Judge Driveyr, you scrateh a

good many things end you find Judge Fes, don't you? That is
certainly true of Rule 8(a)(2).

There is one thing, too, that the

 Depsriment of Justice hes ignorved, and that is that they have
approached this thing on the ground that tho Senate bill does
nothing §§§ %ast&re the right of juvy trial.

| 1t does something move than that. There ave fifteen
$§§§§§ %haﬁ haven®t any Jury trial aé 21l now and have nothing
%uﬁ @ﬁﬁﬁi@ﬁiﬁ@; There are tweanbty or thivdy of them t§a§ §w§vi§§
Jury trial a8 s supplement to the comwission, the commission
fivet snd jury trial second. This bill %éﬁéﬁzéﬁﬁ the %ﬁéﬁi&ﬂ

sions entirvely.

JUDGE DRIVER: TIn the experience under the rule @g

to date, Judge Clark, there hasn't been any indication %ﬁ%% the

distriot judges have beenm inclined o gb&é& the privilege

- that they bave of diveotiag the @@ﬁ@éﬁsggn wmothod, has there?

I h&ﬁ h@ég-?sry spavingly used 8o far, | |
CHAXREAN MITOHEL

1 The Department of Justice ﬁi&iﬁﬁ‘
that judges are going too far in allowlog commissiouns in too
many caues, |

GE CLARK: I just don' belisve that is so, I would

1ike %o see some avidence 9£'itgp It wertainly dosan't appesr




29
in the printed reports. Would Will have some siatistics on
that?

gn, TO

jAN: I think they are using 1t & 1ittle more,
e@sgaiﬁiy, than they did under the old conformity scheme. The
reason I think that is true is that we got more requests for

the appointment of court reporters to serve commissioners, Ve

- have to appoint special temporary court reporters to act for

 %§§§§ comuing loners, and I know we have & good many rsguaatﬁ
for them, § think they are alwost all in cases of a a@araetar

that the rule intended to have commismions, such as the Alken

hyé?ﬁg@ﬁ bomb project, large eanééﬁaatiaas. There are & good
wADY §f those, Certalnly we don¥ object to thedr as&ag oM~

.misﬁiﬁaa in ﬁhbse cases, because it @3@@@%@@& the cases,

ITCHELL: I have wondeved wmyself whether our
rule as drafted wakes it ressonably clear that what we are
:aﬁivéag at is the use of commiseioners in large projects where
© o youn ha%@ & v&sa guantity of aim%&&% kiaég of land and want
aaifa?mity and @oonony £9r the huﬁbla 1ittle owners. ?hs.&ai@

s g%ssﬁy 1@@#@1& drawn. I Just ﬁgﬁtiﬁna quaﬁt&ky ei Zaﬁé

- and things iika that a8 a factor,

i am.ﬁ@ad@ring ﬁb@th@r we m&é@ it clear enough by

7feur raie %h@% %@ %&iﬁk the s@m@i@ssﬁa gaw% of it was h&@agkt

‘x;ffaﬁauﬁ 1a§gely %y our fe&i&ﬁg ﬁh&% 5% is ap§f@przata &ﬁ %heﬁé

-~ large gragagts, 1ike the TVA. Thﬁt'i§ $§§§1§ it.

:.QEZ,Qénnﬁﬁé There were %ﬁé 3§§9@ in the Tenth @i?ﬁuiﬁ,
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one of which § thisk set nside a reforence €§~§éﬁﬁi§§iﬁ§§§§§ff”
Isn% that vight, Judge Clark? 7
I think thst is &igéﬁ, yes. ;f'!

MAN: Begause they felt it was ggjga:
situation for the use of cowmimsioners, and §u§§f§§3ﬁ1é7h§V$

‘been tried by 8 judge snd jury. Those two cases might be help-
ful.

. MR, DRYOR: Do you think & note to the rule would be

proper  there, ¥r. Chalrman?

| CHELLs Ve oan add 3 note stating that
that was the main purpose of the f%%ég and that 4% pught %@
be wo construed. It is based on information given us by the
TVA @é@ﬂ%&li'b? the judges who have tried TVA cuses, and by

Paul's letter, all on that ssme theovy.

Mr. Choivman, when the Judicial Cone
'§e§gﬁeé soted on this they tried to mest that point a little
vit %& gégpﬁiﬁg an iut@?gwésatign; 1 might vead 4t to you. |
Yeou %iii remonber saége ?ﬁ?&sr §§§v$§§§%§%a§ chairman of the

o

The Judicisl Conference repert on the subject rvead this way:
"Judge Parker advised thut the commitiwe interprets
the existing rule &e prescribing trial by jury as the usual
and customary provedure to be followed, if demended, in fiming
the ?ﬁlﬁ@ of property taken in eﬁnéﬁﬁﬁaﬁéaﬁ progeedings, and

as authorising reference to commissioners only in cases where

%ﬁéiéﬁﬁﬁlﬁﬁ the §§éiéiﬁi.ﬁﬁa£azﬁﬁga to look into this problem.




the judge in the é§§§3&$§;@% & sound disoretion, based upon

reasons appesring in the case, finds that the interests of
Justice so vequire., The committee recomwended that the Con~

feronce approve of its views snd interpretation of the rule,

The Conference approved the recommeundation of the committes,

~ including its interpretation of the rule, mnd the Director

 informed the Congress @f this astion.”

JUDGE !8%%33 gsﬁiﬁ the. rule pretty clear on thut .

@9&&%, shaﬁ Jury ﬁr§a§ iam %ﬁa norwal one, and ﬁhaa you have
these exceptional clrcumstsances the district judge in his dis-

~eretion ought to be trusted and have & g@mﬁi&ﬁ&@a appointed,

iLL: I drew %haﬁ ?rav&siea, and I got
pinnad éawﬂ in the %up%ﬁ@a Court at the time they put me oo

- the carpet anﬁ waatsé to kuow wby we g?&ﬁﬁ??&é the TVA gypten
and 8 different ﬁﬂééf@? etha# kig projects,

On the sm‘;r ei the msn‘% 1 ﬁamia ‘éh&ﬁ draft, ﬁkziek%

Vﬁays.”weasanﬁ é& ﬁhe i&%éfaﬁﬁ aﬁ'}ﬁﬁ%iﬁ&,“ whieh is pgstty
}}hgaaé.
1 %ﬁiﬁk ¥r, Pryor proiwbly lms gaﬁ ﬁiﬁ finger on &%.
At this time we eaa;ﬁ ‘add something to the note to the g@&ﬁ@ﬁﬁ&m |
»fftiea rule sﬁaﬁiag thet we &eya raszzy driving st uaiiafg&tg and -
. lack of h&ré@hip iﬁ ﬁmsil Qﬁﬁﬁ?ﬁ in tkasa éig gra@a@ﬁs, .

. aﬁﬁvﬁﬁs kave asvsr hﬁé ageasian fﬁ us&

© 71ACh) yot, §uﬁ 1 bave one big yrajae% &n whiéh x am contem-

Eﬁgia%iag aﬁtag aagr The 3%ﬂ§1§ ﬁaafgy %ﬁamigsiag is éatgnﬁiag

g9 .
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the boundaries of the Hanford ﬁﬁagagﬁ in the aves and teking

in about 100,000

additional scres, Xt 48 8ll uniform. It e
unimproved and unoccupled., It has g@ﬁ@i&@ guestions that have
boen railged as to its value, iﬁrﬁﬁa% vase I g&&i@é in the
&%ﬁgyasyg for all of the landownors who had appeaved and the
- United States Attorney and the Lands Division attorney from the
Depariment of Justice, and had 8 special hearing and heard fvom
both of them as to whother thim was & proper oase for the invo-
%&%é@g gf'?iﬁ(ﬁ); I gave then ég?é?ﬁﬁﬁiﬁy to be heard and
etate thelv ﬁﬁaﬁeﬁi%aﬁf” 1 adjourned that hemring snd have not
ys%~ga§3a§ upos 1. ‘
“That 48 the appreach I have made because I folt that
it was to be used only ié gpacial cases and where %h%?%’%ﬁ?@
;'§§%§i§§ ?aﬁgﬁﬁﬁrfﬁf iﬁﬁa&%ﬂg i, B
§ﬁ§ﬁ$“€§$ﬁg{ r. Chairwen, wmay ﬁ call sttenﬁi@n to
some of these decisions which say that, veally. Herve ie
United sﬁatéé v, ﬁﬁyﬁ&?é, ?éﬁﬁﬁ\ﬁirguéﬁ,rﬁﬁg ¥ed. Znd BGO, by
ﬁgﬁga-@ra%ﬁéap‘ |
| “ﬁﬁés@ such pr@viﬁgaa in the ruie," = that 18 this
subdivision (h} ~- "any §§r%§,§a & e@@éggaégi@ﬁ‘ggaaéséiag is

ordinarily entitled as » watter of right to trial by jury of

 the issue of just Eﬂ,téﬁaﬁﬁiﬁﬁrfﬁﬁ.%ﬁﬁ“ﬁﬁﬁgéﬁﬁgrﬁgkéﬁ A% demand
therefor i made within the time fized in the rule. And wheve
the demand i sessonably mﬁéé;,iﬁé'éeaigi conatitutes ervor

‘uﬁ§é§$,~§§$'§§ %ﬁé'é§a§§gﬁﬁr,;iéﬁa§§§§;ﬁﬁr quantity éﬁ the
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property to be gﬁﬁé@@&é@, or for some other reason in the
interest of jumticn, the court in the appropriste exercise of
its sound judicial discretion ﬁﬁgéiaﬁg-s éﬂg&i@@i@ﬁ.“

It cites the cnse of United Htates v. Theimer, 186
Ped. Bnd 801, which 1 think was & reversal, if I vemember,

"But in the exceptional case wheve extraordinary
circumstances ov conditions exist with rospect to the charactew,
‘iﬂaaﬁiéa, or quantity of the property to be condemned, or for
a%har reagon in the iﬁ%@r@@% of justice, th& court wmay in its -
éi@aﬁ%ﬁi%&rapgﬁiﬁ% & commission B0 determine the isﬁaa,ﬁ§'3a§t
: @@m@e&éﬁ%&éﬁ‘“

For that it cites ﬁgiﬁﬁévgﬁates #. wgiiacé, gaathes
w Teonth %%?@ﬁi% eaﬁs;'ﬁai'?€é2 §aé ﬁﬁ;iﬁhiéh»zﬁ & VOry rensons
able decision by Judge Phillips. |

That is %&é way they are golng in the Tenth Civouit.

- CHAXRMAN MATCHELL

il

?ﬁat is §¥§§ﬁ§ nearly & rew
“ﬁ&%a%&maaﬁ of the ru&e and the 1&&5&%&3 of the rule, That “other
ressons in the interest of 5g$t£§§ﬁr§§~a weak point in our
draft, I think, as far as contining the disoretionary power

to §%§~§§ﬁiéﬁ§$ i @ﬁﬁééﬁﬁ@ﬁ:' 1 s%a@& ghat in t&srg §§ea ) §

- dyafted it beohuse s a&énsﬁ §§ﬁ$ %ﬁ m&aa anything,

f“**i-i@%lga 1 ﬁe&iev@ iﬁ iﬂ éaﬁirabl&, %h@ugﬁ,

General. I think the big gyﬁgss% §$ %kgrgaﬁﬁgi and natural
case where it %k@a&é be iuveksﬁ., ; §éﬂ§§ ﬁhink it ought %o be

riéﬂékaévﬁa ﬁh&i;_ i ﬁhiak it shaaié ﬁa laig to ﬁhﬁ éigﬁraﬁaaa
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of the judge.

¥i: I sgree with §ﬁég§ Dobie. 1 don't see

MR, LEW
how you ave golng to get & herd or fast rule, or that 1% would
be desirable %o do that. I %ﬁiﬁ% you would agree to that.

MR, PRYOR: J think the rule ss stated is all right,
but I think pevhaps in the note it might be helpfal.

o

MR, LEMAN

2 In the note you might guote the recow~
ﬁﬁgé&%&ga’aQégtaé b& the Judiclal Conference as the proper
‘application of the rule, and that might be put in the note.

That practically says thet,

MITCHELL: You see, Beth Richardson was »
friend of Bonator George Norvis. Hoth wes & so~oalled liberal
:,ﬁagubziﬂaﬁ, if not r&éiﬁai, and a1l his frignéa in %ﬁs %@a&ﬁe
were this bunch of gigﬁ% or ten §$§g§1$ﬁ$§ sgaaﬁgxsﬂﬁa@ e&g@éﬁ
B %r§u§i§.i§ the Party énd one thing and ancther. Norvis was
>¥8§§93§3§1§ for that TVA bill., He ealled Beth in nnd asked
r,biﬁ to dratt # provision about condemnation, Seth's experience
with juries 3u'§&§§ type of cases iaiiﬁéﬁaeé him §a §?@Vi§§

 for ﬁﬁéwiﬁsiﬁﬁ§; ?eu.é@a?§ bave any Jarsea in th@ TVA. Seth

 _$&3 8 b@ig&% man, aa-abza follow, aaé h@ had this praﬁlam
.: ﬁn?§ag &%ﬁ feur ?ﬁﬁ%& ig %hﬁ 9@%&?&&%&%.
| §$'QS§ @aiiaé an %o axsxsiﬁﬁ his &ﬁégﬁéﬁt a& 8 resalt

~f;¥a§ axyarieaes a8 %o ﬁew this tﬁaag ﬁugkt to be run in casen

,f} 1§ka %hﬁ‘??a‘ He ggﬁéneeé %ﬁi& %hing &ﬁﬁ 3% has warksé; -

?%a&l%y %hesa 1i€ﬁi§ ﬁeila%g in %ha ??ﬁﬁ%;ﬁaviﬁgan arg ?&sﬁing




away at 1t. I don't understand why. I think they got started

on 8 course and sre keeping on with 4%,

Would you 1like to consider the point -

that bas been troubling My, Pryor greatly about the Btate pro-
visions, section (k) of the condemnstion rule.

& ? §'¥ ‘

The case i before the Buprema Cours,

 Rock Ysland v. Htude .,

s

That is Rule Y14, subdivisdon (k).
MR, PRYOR: That ie where the condemnation comes into
ﬁﬁé Foderal court under diversity. |
 JUDGE CLARK: That s Chicago, Rook Island and Pacific
Railvoad Qo. v. Stude, which ¥ think X sgree is quite & terrible

docision and a good dissent.

MR, PRYOR: January 18 of %g&g yeayr. Rook Island

brought some of the condemnation matter directly in the Pedersl
court under the diversity clause in ows, and others it removed
- from the Btate court to the Federal court. They were thrown
out @a.ﬁz; gounts by the district court gaé by the Bupreme
Court of the United States,

CHATRMAN MITCHELL: On what grounds?

MR, PRYOR: It wes au interpretation of Rule 71A(k)
vhich provides, you will recall, that Qﬁ@?@;%&@ Btate practive . -
 provides for ﬂ@ﬁ&i&é%@ﬁ é@%@rgﬁggﬁiéé”%? Jury determination, or

 both, of the question of damages ~-

AN MSTCHELL: Under State lav?




i, PRYCH: Yes.

,%* %h%% that practice shall be followed, We have
this cumborsome system in Iows of firet a determination of
damages by & sheriff's jury, snd then 4f an sppeal is taken,

it is tried 81l over agein by & jury in the court, |

There may be sowe obatacle in the way of 1%, but it
- geenms to me that if we deleted the words “or commission ov
| both" §g@§'%ﬁ$% vule, 4% %@a@é fix 4% a1l wight. The Btate law
gilves tksrga@aﬁ of éginén% domain and @E@n proteads to pro-
soribe %ﬁ&rgyaaéénﬁﬁy'ﬁhiﬁﬁ progedure s inapplicable dn the
?aﬁer&i gourd.,

it moems %o me it is eeﬁpéﬁsn% for %ﬁa gupraga Cours
to grgserihe the procedure whers an aotion is braﬁgh% gﬁéer
diversity sariaéiﬁﬁﬁaa, and in that event you would aziﬁzaate
.§§e Jurien set up under Hiate laws,

HBLL: Where you h&ve @ difiéyeﬁt syéﬁﬁa

CHATRMAN MXTC
dn the Federal and State courts and the case is one in wﬁigﬁ
s%-%he @psiaa of the party, g% gould be b?@gght %n%w elther
the State @@ayﬁ arr%h&*ﬁaéeygl ﬁ@grﬁ, ar@ﬁ’% gan raﬁa&ag futo
grouble if yeu hav% one gygtaﬁ aa the E@é@r&l eaaxﬁ and a
differvent aya%a& in the Btate eauz%a? @hﬁt is what we vere
driving at. We didn®t %&ﬁ%9§€6§l$ shopping sround for
favorable systom. |

MR, PRYOR: The syat&m in - tkﬁ gﬁﬁ%ﬁ court is eimply

a matter of psasaﬁugﬁ./
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CHATRMAN JI° It is procedural.

MR, PRYOR: If tho action is brought in & Pedeyal

i

court with proper jurisdictien, with proper diversilty of cliilzen-
- ghip, with the reguisite snmount i@@é&?@é, ean't the Supreme
Court ggaﬁaiggﬁela rule of provedure %h§§w§§§1§ take cave of
that? |

BLL: 1% 48 the same old diversity

fggﬁgbisg@ The Supreme Court of the United Btates in zaeaﬁﬁ

: y@ars\h§§‘§§§a'%z§ing,ﬁe eliminate shopping around for a juris-
%igti@ﬁiﬁhiﬁh gé?sa the pﬁ?ﬁy ﬁﬁrﬁévﬁﬁﬁﬁgé or & supposed

advantage.

MR, PRYOR: That is the very purpose of jurisdiction,
not an é&v&gﬁaga;:&aﬁ to take away o disadvesniage. The very |
purposa of the diversity jurisdiction is to give the nonw

 resident &n egual position with the resident. That would be

done.

JUDGE CLARK: Mr. Pryor, did you think snything of

somewhat limited suggestiom?
MR, PRYOR: % think that would be heipful, but I
é@giﬁr%&gak 1t goes far enovgh. o |

1 made an addition which % &ugsésﬁéﬁ

just quite tentatively, 1f you want to look at wmy material
which was just sent you on March 15, gég@ as. & don’t know
- how fayr we ¢an go. They speak of géﬁaﬁéiéﬁing, and that is

taking 1%t out of our %&ﬁé@g‘
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I understand that. We don't help much

with our ¥ules in & Btate 1like Jowa Wwhore we heve this cumberw

. some condemnation progedure, and there &re a good meny other

States that bave the vame situagion.

f'«_ Here is the suggestion: that you add

-=a§ the sﬁé'ai'{kéz- "if an @otion 48 begun ia oy yemoved to
& district court only &fﬁayaé&énis%?&tiv& géﬁﬁsﬁéiagﬁ focording
'%g_§ta§§,1§# have been had, suoh action shall ?ﬁég nerely

| eam?iﬁ%g the proceedings alrveady had and s&ﬁil not revoke or

gaﬁ&rﬁaé@rgﬁy part ai'%heﬁ}“ |

?ﬁa% would be helpful in & gnae that is ssﬁﬁvaé, i

&&g?@ﬁ@ "

As 1 voderstend the case - perhaps I

-~

. had better hesitate & little sbout what the case means, buf
as ¥ anégyﬁﬁaaé %&é'ﬂéﬁﬁ, they oalled &%’ééminiéﬁﬁﬁﬁ§§§ g¥§¢
weedings. | |

MR, PRYOR{ A sheriff’s jury.

?éﬁé What aaﬁﬁanﬁé in ¥§§ﬁf it was

’ aémiaiﬁﬁra%ive yra@ssﬁiags; and %ﬁereigfa it could not GORe

© 4n the Federal §a§r$’

é@&ﬁﬁﬁﬁ@?wﬁiaﬁﬁéé’éﬁﬁ in the Federal court he couldn®t proceed,
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doeos 1it9

RYOR: That was one of the cases invelved in

 that.

That doesn®t seem to be the one the
 Bupreme %éﬁg%.iﬁ talking about, though. It keeps talking sbout 7
an appeal, |

MR, PRYOR: There were two sets of caves involviag
E‘ﬁhgﬁ 1i§igs%£¢§; In one set thé casios vere ea&ﬁ%&a&é'ig the

Pederal court, as I recall 1%,

Prior to the sﬁé#;§£¥$ Jusy?
MR, PRYDR: No, %h@fé had been & gﬁé@ifﬁ£§~§ﬁf§ swnrd . -
made . |

That, o my mind, was & mistake

the condemnor made. If he wanted to go in Federal court he
- should have started there.
MR, PRYOR: Iu the face of paragraph (k) which says

. vheve §&§ law provides for a.%aﬁmi§s$$§~§g Jury or both?

| _ ?és;:?éﬁfﬁﬁﬁﬁﬁ your action to
- condenn by fgi%ﬁsryéai @@E@ia;ﬁﬁ,rggéiggﬁa you would bave &
 marshal's Jury. The ﬁﬁ?ﬁhki hasi%ﬁé’ﬁéﬁs@a of sheriff, so 1

guppose the marshal would &uﬁ&ea 'Y jﬁfi $a§ that §§§£ﬁ>§§§§§?§ B

. to the g:miﬁ*s verdict.

Eﬁi ?ﬁ?@%* % agrée %&ﬁkvyna 1t ﬁeaié éﬁﬁgﬁrs ta iﬁ, -

ﬁgfﬁ ﬁ§@11 that auﬂe [‘3

e

The iée& iﬁ thag uaééw\(k), as x

— mﬁﬁﬁsﬁa MOORE
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undoratand it, the method of determining compensation is to be
essentially the %ﬁﬁ@ ap if 31t rommined in 8fate court.

MR, PRYOR: 7That 48 right. Twn to ﬁgéﬁgfggﬁ %E}.

It says:

“fhe practice as herein presoribed governs in sctions
duvolving the exercise ol the power of gﬁia&a& domain under the
“law @f'&_éi&%@; ??ﬁ?éﬁéﬁ that iﬁrﬁﬁg 3%&%# iaw mggss'gﬁﬁviaiaﬁ
for triéixﬁf:aay ismue by §g¥y; or for trial of the &ééué @2
g@gyeasatigé_hy Jury or commiasion or ﬁéﬁh;rﬁhﬁﬁ ggaéiﬁiaa
shall be iaiiﬁﬁﬁég" ,

What provision? The g%aﬁa>§§w provision. That doosn?t
ﬂmgga & marshalis Jury, It means a sheriffts Jury in Jowa.

N MITCHELL: I confess that I have never
given this point sny mttention., I am quite at sea mbout it,
Whet s your pleasuve$ Do you want to make any ohange in

Rule 71A(k)?

. RE: 1 §§a1a.2$§e to find out just what
CMr. Pryor thicks we cen éﬁ.' | |

ﬁﬁ{qﬁ%ﬁéﬁ: I have $u§§e$§e§ the only %ﬁ&ﬁg.%kgﬁ i'
think of, and that 48 to omit the words "or comnlssion of

both" .

UDGE CLARK: By the way, the petition for rehearing
hasn't been decided yot, has it9 | C

MR. PRYOR: No.

DGE CLARK: 1 have watched, aaé,;,éaa?% think 1%
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There 48 8 petition fov rehearing in that case,

dustice Frankfuriter and Justice Jackson

1 believe é&ss%a%&éggaé vrote very good dissenting @?igiﬁﬁg,

| %hiag Frankfurter®s is the better of the two. I belleve you

agre@ with tha%, don't yﬁu,lﬁﬁﬁ???

go0d ppinion,

It i a

What was the és&&si&a of the Court?y

| MR, ?E?@g - They ugh@lé the i@wﬁ? ﬁaur% in throwing
rtﬁs Gase auﬁ. ia dismissing %ﬁa onse gaé reQanéiag thoge that
,,haé hoon %sma?aé‘

Sending it B&gg.%@»stgﬁa court?

The headnote says, "The federal rules

- do not authorise sn appeal to the federsl district court in

duma n pr;@ggaiag@ ba£§§a § %%g%a gfﬁ%@%ﬂx'unéer state

, 1&%@“.4§§:§§@ﬁ7$ ﬁgé.§ﬁmm§§y«a§’§ﬁ§‘éaa%éiéu?‘ 1% §§ﬁ§e§ that
they did something in the state court Fivet and appesied to

- the §§§$§&1 court afterward, That ﬁaa&ﬁ be something different
from what we ave ean%empl&ﬁiag, 8 sﬁauiﬁ thzak.

MR, ?ﬁ&%%r ?hay éié in one a&ga, ané in aas%he? gase

-

it was gﬁgzteﬁ in the ﬁeéﬁxgi court, as I veoall it. 2 Ry

bave the lower court éaaisi@a and this decision confused in

T hﬁﬁ" -

Jasﬁige Elaek é%&gﬁg a§ fer the xailraaé, ’

He s&yﬁ,'”z tﬁia& ﬁﬁ@ ?ﬁik?@ﬁé hss B ?éght to ka?s iﬁs case
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tried in the United Htates district court.” He writes a die-

sontisg opinion.

o

?ﬁé@%%%@@ BooRE: 12 % undevstood the majority, the
came bad not gotten started in the federsl court at the right
time,

RYOR: They do discuss that.

The majority went off on the posi«
.lﬁisg that ﬁﬁé*@éﬁéﬁ&ﬁaﬁ having started %@»Eﬁﬁr%ﬁ% giate pro=

' gedure, he could not then subseguently shift in to the fodeoral

.;a@&rtt. He would not have Ehg}gigﬁt ﬁif?@mé?ﬁi hagaa#& he §8
the plaintifs, 12 ﬁ@-ﬁ%&?ﬁ& éhs ﬁﬁééiﬁﬁé files i%_@?i@ingily
%%@ﬁ@ o

CHATRMAN MXTC)

A
ey

1% is in the nature of an appesl
ionstead of a removal.

HR, PRYOR: The statute of Jows

saya that tﬁg

E-7 3

condemnor shall be designated as plaintiff, you see,

DORE: Bo ﬁﬁﬁ €a§§é§ﬁ€¥ can¥t rewove. K
e starts off in the federal court aségrlaéﬂhas %gaa befove
the sherifl®s jJury, the majority, éﬁ 4 ?ﬁ&éjﬁﬁéir fheory, said /
that g&ia_iagsgﬁg_mg trying to take an sppeal, which it couldn®t
 do.

ITCHELL: Inetead of removing.
AN : Apparently it started out in the state
court, as they §&¥;  They aay in %ﬁé,ééﬁﬁ%ﬁéing paragraph of

‘the opinion of the majority:
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“The Federal Hules of Civil Procedure do have

olaborate provieious for progedure in the federal cowrt in

jomastion procesdings. It is obvious that the petitioner

vas not proceeding undey these wules. Whether he could prow
ceed is an original sction in the United Biates Dilstrict Cowrt
for the Bouthern District of Iows is ot before us.”

| ¥r. Chairman, I think we ought to wead ﬁhés apindon
v’ﬁagara‘ﬁﬁ procued %@ votes on whether we would make ﬁﬁ? change.,
-1 haven®t read 1%, and I gatheyr that most of us haven't read
it. £ hardly see bow we oan disouss ﬁaﬁéiiigantiy whether the
opinion requires any ohange in the ?éié unless we have read it.

So 1 suggest we pass this until %?ﬁ%?@ﬁ%e

We can pass it and take 1% up
‘vhen we reach 7iA in the erdinary course.

May 1 ask, Mr. Chairman, what declsion

we Wnve veached? 1 take it one declmion was that you were to |
draft a letter. Then was there aéy degision as to whether §$
aéazé-ggﬁ in & note or not? That w$§ é$seﬁsaaé heve, but 3
don®t know that any ganeiﬁﬁaaﬁ was resched.

1 think the suggestion by

My. Pryor wes that we ought tu add something to the note to

inddaate that our main purpose %éé"ﬁafgag the commission ag&&a&

going in big projecte iike the TVA r§§§§? than to give g@&@r&i
autherity to the a@azﬁ %a sﬁazi &aaaﬁﬁ

: ﬁ@ sga?ag the ?%A §$v§~§ éiﬁf@r@@% rgiaa




I say this proviasion doesn’t come up. 7The TVA have theilr own
syaten.

Az We preserved it., We could have

CHATRUAK MITC

modified 4% 42 wo had wanted to, but ve expressly preserved IS,

o

 Bhould we thevefore prepare & note, or
gg that part of the Chairman's svtivity in drafiting the letter?
' ?&%ﬁ now §ﬁ§$ back to (h). ‘?@% the moment we have been éeaiing
>li§$%§ ﬁg). and that (k) ﬁ?ii‘%a postponed until we reach 1% in
- ordingry ﬁﬁﬁ?%éa

%@iﬁg %ﬁek to (h) =

MR, PRYOR: I ﬁhﬁgghﬁ the @&air&aa‘s s%&ta&&at of the
intent of the @ﬁ§ﬁ§$%&ﬁ'ﬂ§5 g@@@ eggugh.t@ go into & note, and
I think he could draf such & note vé#yﬁﬁgil,

LARK 4 gﬁggzﬁ love to have the Chairman deaft

- 4%, ¥ just wanted to mak& sure whose baby it was gﬁzng‘%@ be.,

E &av@ to draft the answer ts

$he House §uéiei§ry &a&a&%ﬁe&, and in tha% conneotion 1 sggpgsa :

1 could g8y ﬁéﬁﬁ%ﬁ%ﬁg &ﬁ@@% this @?ﬁhﬁ@%;”

JLMAN ﬁr Q%&iraﬁa, %&% 5&&%&%&1 Conference
has also been agkgé for an aganiag on ﬁ%&s,

LL:  On what?

: On Bi1l 8. 30. I thisk the Judicial

gig, and they bave the

§§a§$§§ﬁ§§ ig g@sﬁ%&g on ﬂhs 1%&& a§ Ap
matter on %&s&g ﬁg@aﬁ&. = | %ﬁ&ﬁk i% %@giﬁ be very haigfai to

the ﬁaafsrsn&& ta hsv@ %ﬁs viaws af t&ﬁ ﬁé&ﬁiﬁ%é@ h@f@?@ &hem
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ut the time they act. 1 konow the last time the matter was on
the agenda they wondered what the Cemmittes thought about the
»Egii in its amended form, and they didn't sot on 1% the last
tine, -

i5: That is the Judicinl Conference of the
 United States,
MR, TOLHAN: Yes.
: ﬁii‘g wanted to say was that 4% would be helpful if
i géaié feel free to see that that is presented to the Judicial
- Qonference at the time when they act.
Ea#%aﬂ&ﬁ'ﬁi?@ixﬁ&i‘ This is the 24th of March.
1 doubt thet I will be mble to get it up by April 18.

6 CLARK: Let me ssk one question. If we wewve

. fovead to dreadful alternatives, wouldn®t %@-@se&@%lé prefear

the bill @h&#& bas prased the %&3&%& to the way the Department

of Justice wants 119 | " o
MR, TOLMAN: I think that would be the view of the

dudicial gaﬁfégﬁﬁes,:ag I gathored 1% the last Gime they dis~

cussed it.

HGE DOBIN: I em ag@%aﬁ% %ﬁléi%hgr way. X am fow
‘standing on our rule. | |

The objectionable thing, it seems o me, .

e
e

is that 1t interfores with the rule, That is the most objection~

) gmmg METCHELL: Boing it by statute iﬁﬁtaaéﬁf by
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rula.

JUDGE DOBEE: 'That de very bad,

Y&é.-

to the Congress very much, though, not as much as 1t would fo us,
On thiis subject, Mr. Chairman, for the first time 1

have read this letter of Mr. 5ggarg,ﬁe§u$3 ﬁ%@ernéy ﬁéa@ré@. to
‘§§§?$$§§¥ﬁ§5?§ Reed, Chalrmmn of the Howse Judiciarxy Committes,
§£4§g¢@§§é¥ 8, 1883, snd 1t ia very ﬁigi@@éiag.&n'maﬁy'raspaaﬁg,
gné»ggfﬁigaia?iy 80 in the next to the iast §$?3g¥§p§r§§$¥§ he
says that this thing ls very haramless, after 11, and it would
siuply mesn that where eithey party -- they recommend it be
smended to apply to the United Btates, %p@,-bﬁs wheve eithey

- party ssks for juvy trial they could have 1%, and the court

~otherwise could go on and have commissioners,

1 think it ought to be mde perfectly clear that if
thias bill, B. 30, is enacted, it means the end, for all ﬁ%&sw
tieal purposes, éf the commissioner sgétsm-ia condemnation
. cases, becsuse heve is what you have:

it should be agﬁiieé aaé‘augh% to be applied only to
special g@g@aﬂﬁéi‘iﬁrg§»§¥93@$§§ vhore i&?gﬁ aroas of land ave |
being taken. gﬁ’éﬁgh a e:sav§$A£§§%-§§2£§@$a§1§ inpossible to

include all that lsnd in éﬁ%;ﬁﬁﬁi@ﬁ;ﬁﬁﬁﬁ it is started,

~ the courts 6§£§§§%§1y iiﬁiiﬁ«ﬁy’gasif';@ggl ?ﬁiﬁé,y%ﬁ@ number of

tracts @?‘éﬁﬁ@ﬁﬁ&%gé.tkﬁﬁ esn be &aéﬁ@égé iﬁ ohe oagé, becs
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it makes much terrific problems in the clevk's office. In wy
distriet I have & rule that no wore than ten separste owner-
ships of property may be included in one @Qﬁéﬁﬁ&ggiaa action.

What the Department of Justice does in these big
'Eﬁéaﬁ, lotis sa? this Hanford case I have, which involves

100,000 noves, roughly speaking, they wiil start out and file

' &:gsé cases with ten tracts ln each case, Then gﬁ@gﬁ%@.that
Vﬁﬁg}éi@ﬁ@iﬁ% Judge és@iﬁa& that that is a proper case for come
ﬁi%éi@ﬁér@,‘agp@iatg & commissioner and sots up the aystem and
dnstructs his @gmgiﬁéia§@§ to gut the machinery all going; then
oue side or the other will certainly be dissatisfied with the
“results of the compiesioney when the first ceses come up and
the value is plased., Then somebody in the subsequent cases is
going %ﬁ demand & 3%@&., That would demtroy ong of the gri&@&g&l
yawgasaﬁ e§ the commissioney gy@%&ﬁ, @a haw@ ua&isrm&ty in ﬁh&sa
lavge §?§§@3ﬁﬁs

What you get i a plecemesnl business. You start ﬁé%
with comminsioners, and égﬁ% an ﬁﬁgé 68 you are born somebody ..
demnnds ﬁ‘éﬁﬁy,‘ﬁﬁﬁﬁhﬁa you have 8 lot of jury cames. Your

 Juries would sward more or less, let's say, th&a tas Gomnmis~

' ﬁiﬁﬁ@?%, sud you would bave a group of éiasa%égﬁigé Landown

1 ﬁgﬁzéafé %@&%h the ﬁaﬁmﬁéﬁiﬁﬂﬁr system if this
bill %@r§7a$$§te§§ and I ésﬁ*% %&iﬁk’&ﬁy'ﬁ%ﬁ%& Judge ﬁaaid~ it
wﬁalé MOBN éhﬁasiﬁg b@%ﬁﬁaﬁ the gﬁry ay@tam aaé th@ é@ﬁ@i&gianar

system in %?%@i@l agmas %hieh %ﬁa ral& previdaﬁ.
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1 think it should be made clear that this isn't merely

ﬁ@%éﬁiﬁg something harmless on our rule, It s changing our

rule # detin éﬁ@g}? ¥

MR,

DODGE: Have the judges in your part of the coup-

try very freely exevcised thelr discretion?

UBGE DREIVER: 1 don®t know of any case in my part
_of the countyry where & judpe has invoked 4t., ¥ think I ﬁawe
more condemnation work than slmost any district out theve in

the Ninth Circuit, snd X haven't weed it. I am contewplating

doing it in this big case thet I heve,

Mi. DUDGE: Xt hasn’t been done by any of the

Judgen?

JDGE DRIVER: Not o far a8 i know. 1 am surve they
‘haven®t in Ovegon. 0Of course, Judge Fee ﬁggﬁfﬁ there. 1%
 hasn'% been in Idaho and Montens,

You have 8 practicnl situvation in Oregon.

tﬁ ﬁaz?ﬁgi i bave, but the reason I haven't vsed
4% was because the big p?aé@é%& ¥ had ﬁa?s'aigaaéy under way
- and theére bad besen some jJjury éﬁﬁé?%iﬁaﬁiﬁﬁsa aad I didnt¢ waut
to mix it up., This is the 2&rsﬁ aew big project I hava bad
gince %Eﬁ rule was changed.
| | % did hesitate baesug$ thare was such a fight in
Congregs, and I thought I had haﬁ%ﬁg'ﬁﬁi% and see what Congress

was going to do before I tried to use it.

OBIE: I don’t think At has been used B groat
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deal in the Fourth Circult, but where it has beoen used, as in

the onge of Judge Paul in the Bhensndosh National Park, I iive

vight on the edge of 4t and I know it has worked like & chavm.

- The landowners were satisfied with the property included, the
amounts they got were Zalr, and there was no dissatisfaction.
Comparing the small verdicts fo the large verdicts ZLor land,

| they were practicelly the same. I think it would be lititle

short of tragic if it weve changed.

On these glant projects, snd we s8gill

have many of them, the Jury system takes Tive to vipht years to

conclude. We are veill not through with MoNary Dam, and that
has been going on for § shink five yeawrs. %The ﬁ€§8¥§$$§§ of
ﬁaatieavi§$§£§ gan try these cases only sbout eight or ten &
torm. You get hundrede and bundreds of §§§§; and they juat
can®t veach them. § bave tried to ﬁsﬁrthem»faaﬁa? than the
Bepartment of Justice van try them, and they ééve gréﬁa@%ﬁﬂ
about 4%, They say, “Our ﬁ%ﬁ'e§ﬁ§§§r§§§£@ for more than four
or five cases." 7?@@5 don't want to bire additional gﬁ?@@ﬁﬁ%&;
80 you have & matber of years and yenye that it takes under

Ghe Jury mystem.

To say that 4t 18 more cumbersome and exp

%&aﬁ,gha Juﬂg gyatem, 2 @sgﬁﬁ sae thet at ailﬁ

?@;% %@@% %ﬁ@ Government claim, that the

Judges have too fzgs&g refarved aageg to commisgions?

CHAYRMAR gﬁaﬁe'-=f They have acoused the Judges éﬁ
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deal in the Fourth Circult, but wheve it has been used, as in
¢the case of Judge Paul in the Bhensndoah National Park, I live
right on the edge of it and I koow 1% bas worked 1like & charm.

- Phe landown

ors were satisflied with the property included, the

no dissatisfaction.

smounts they got were Ialy, and there wae
Comparing the smuall v&z&i@%& to the large verdiets for land,
| they were practiocally the ssme. I think it would be little
aékg&%»a% tragie 4f it were changed.

On these glant projects, and we still
bave wany of them, the jury system takes five to eight yeare to
concinde. We sre wtill not through with MoNavy Daw, and that
has been going on for § think five yesws. The Departmont of
ﬁuﬁ%i@@‘igssiﬁ‘eﬁﬁ try these cadon @nly about eight or ten &
torm. You get hundreds snd hundreds of them, and they just
can't veach them. I have tried to ﬁ&ﬁrﬁhﬁﬁvfﬁﬁté? than the
.Ee§ar%m@a$ of Justice can try them, and they ﬁ%ve graiea%aé
about 1t. They say, "Our men e§§§§ prapere for more than fLour
or five cases," v?&sy don's want to hire additionsl persennel.
8o you have s matter of years and yeavs that 1t takew under
the Jury system. | ,
ﬁﬁ'aﬁy that 4% i£~aﬁ¥e cumbersomne and $x§a§ai?a

%haa,thﬁ juﬁy gysgsm, 2 eanit sae that at 311¢

What é@aﬁ the Government ciaim, that %&e

Judges have tou frsszy reforred vases %ﬁ é@ﬁ&%ﬁ%iﬁ&@?




having 8 tondeney to use commissions too freely.
spparently not in the westorn part ﬁiﬁ‘w

countyry .

LEMARN: 12 4t were worth doing and g;ﬁégéérw

- g&%ﬁ&és i suppose Mr. Tolman®s office could ged ﬁ%%%éséigg o
that, | |

| MR, TOLMAN: 1 was golng to pek, would you like some

- of our statistical gaﬁéig to start right now aﬁé see 1§ they

15

could find out hovw meny refeorences there bave been to comm

slonere aince the rule beonne

affective? They may be able to

get 1% for us. I am not sure.

Wik

#R, LRMANN: Also the sumber of jury cases tried, to
put againet thai,

ME., v' AN

-8

I will have them stert on that right
away . |

Wh, PRYOR: %2 you could get & 1litile memorandum as
%o the thing invelved in those @é@%iﬁ&i@é coses, the ares of
- lend and what the project was.

That would take s litéle longer, I

SR

uR, 1

suppose. The clerks could immediately dell you, I should thiok,
how ssny Jury onses you E§?€'§§€ and how muony #@ﬁ&%@ﬁiﬁﬁ@? LT
‘yﬁg have bhad since our rule went into effect. You aéﬁiﬁ got
thet from all the districts snd you would find out whether theve
were any basis factuslly for the claim that it has been abused.

| OHR., TOLM

A: I ¢an give you the information now about
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cases that have besp terminated since the ruls went inte effect

whore commissionere have been used, »A
L %E@%ﬁﬁz You cin give us that tomorrow, E@%&rﬁ

Jury sud commimsion? ’
MR, TOLMAN.

i think so.

| MR, LEMANN: That would be interesting vo look at,
and we gould then decide whether there should be any more.
: §$§b§ that ie enough.

+v» Disoussion off the record ...

?ﬁﬁ?ﬁiff BITCE 1 suppose we ought to start in

on the rules, ons by one, in our usual way.
Charles, you take over the program.

JUDGE CLARE: Let's underatand that if the Committes

wants to being up sny in between, I would be only too glad %o

have you do 8o. Please briog up sny of the iantermediate wules,
The first suggestion I have ie on Rule 4(d). That
goes back %o a suggestion that was @?igiﬁéii?rﬁaéﬁ by the

Depariment of Justice i@gﬁarigg i think 1% wae made by Hr.

| Porlman.

gﬁr%he $time when we conaidered this at our last wmeet-
ing, we éiéaié reconmend it, partly vaising the question whether
the present Depsriment was iﬁ§§§eﬁﬁaé,-'§ faked the present
Attorney Gemersl to pass on it. He said that they were, and
i he wrote 8 letter, which bhas been distribuied %o you. %é %&%ﬁ

is aleo the suggestion of the Depariment novw,
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I am afraid you will have to use two batches @f
ijfggﬁsrégi which I sent you, the one of Beptember 1 gﬂé %&@ one
. of March 16, The Barch 15 one is the %&?&é%ﬁ%ﬁ% @@ %@?ﬁ%ﬁﬁ’? 1.
’§h§ present waterial I am discussing ig in the one of Mareh 16,
'3as€ s&aﬁ to you.
If you will 1@@3 &t that g§@$§siaﬁ, i% Appesrs on
- page 1 of the ﬁgxg@ 18 provisions wnder ﬁﬁl@ 4€dy, aahéiﬁgsiéﬁ
.“£§;;‘:§ha provigion is: " | ;, |
) “and ﬁy gither ganézgg & copy @i ﬁha summons ., . .
by r&gis%§§aé wail %@ the éﬁ%@rasy:@%ﬁayai e o " that belng
in %&e,gfeggg%_gxavgﬁigﬁ, and this is the sddition: “or
.=§§1§¥s§i§g’§hﬁ’§ﬂ&$ to the §§§§?§§§ g@ﬁéﬁgi oy to an official
of the §e§gr%§$a% of 33@%%3& designated by the Attorney General
in & writing filed with the Clerk of the United States District
Cowrt for the District of Columbia."

You will see in my comment there la a reference Lo

- the letter of the Attorney Genexal. Initially, at our meeting

~ last May, » question wis raimed as to whether this wasn't ine
E@%ﬁ&ﬁﬁ%ﬁﬁ&ﬁ%én grﬁa not wish %o ﬁ#y from mg’gﬁggégﬁga% that
I think 1% 45 vitsl or terrific. I do think 1t is perhaps »
g@&ii matter of detail that ﬁhé ﬁ@ﬁ%??ﬁ@ﬁﬁ a§ Justice wante,
Por my pavt I §ﬁﬁ¥é§§§ Bae ﬁh&t it ﬁa@& ﬁay hurt, snd heve g@ o
s chance to do &e&aﬁhisg ?ﬁ? %ae Dopariment, ﬁkiah we are
aggasﬁag in other 3a§ee%§‘—r |

They apparently think %ﬁgﬁ ﬁﬁié‘ﬁizirbg of great
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assistance o them, I %a%a it, in two ways: One is ghgﬁii%fgé.u

'ggﬁaﬁa prompt %ayraf g@t%ing potice to them, and anq%ﬁér’is’

t%@ inconvenience and expense incldent to the ss?viég"é&j%%é%aff

tored mail vhen service of this kind is e@ﬁveaieéﬁ éﬁé'ﬁfééﬁical..
DEAN ﬁﬁﬁﬁéﬁz What is the expense of fggigééﬁaé @a%&?}.

Twenty cents,

PROFESSOR MOORE: The expensa of delivering this,
-Héhigh wéﬁiﬁ have to be done by the gsgéh&ls wﬁélé bé‘%w@ éﬁ
three dollars, I shaaiﬂ'%hiaéi ‘ |
nﬁﬁﬁtsaﬁﬁﬁxz Yeou. Lz'éaﬁié g@t %§a‘egpeﬁa§ of
registored madl. 1t éeeés tﬁ;me %ﬁat that ds silly.
| ~§§ﬁ§§§ﬁﬁ §Z?§ﬁg§&£,f§&é 6%%&@&%1 way is to write in
to the clerk of the ﬁaiiaﬁ atates_giséﬁinﬁ Court for the Dis-
trict of Columbia, and try to fiaé-aa% §rémthim w&e ham h@é@
designated in the firet place., After he gets that information,
then if he wants to, he oan deliver it to the designnted person
or send At by vegistered mail in the Firet place, h
M, LEMANN: rﬂﬁlaas you caa&e-ﬁhﬁ_marﬁbax to deliver
it, how would you deliver it?j“
PROFESSOR MOORE: 1t would be cheaper to use the mail.
JUDGE CLARK: % take it that what they have in mind
chiefly is the suits down here, and thér§ would be people who
- are in the hus;aesa; §a to %gaaki; ?his I don?t suppose would
‘be some small sult off in some corner ﬁ? the country. This is

& kind of repetitive shiﬁg béppsﬁ;ng gagéi it would hslp-aﬁt"
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CHALRMAN METCHELL: 3% the rule limited the privilege
to cases arising in the District of Columbia, but it‘é@@gafﬁ.”ﬁ
MR. PRYOR: Judge Clark, how would this go in the

prosent Rule 4, At the end?

JUDGE CLARK: Xt is alternative at the end of one
subdivision of Rule 4. 7 |
MR, PRYOR: X don't mean Rule 4. I mean in Rule

:§{é3(é}'&s iﬁ iﬁ‘ﬁaﬁg where would it go?

JDGE @&éﬁ&g Do you have befove you g? March 16
draft? . - |

MR. FRYOR: Yes.

éﬁﬁﬁg CLARE: The matter that is underlined would be
new addition. The matter that is not underlined is the present
rule. . | |

MR, PRYOR: @ﬁuié ﬁ§§ﬁ'§9§§r§% the end of §hs present
rule? | o -

JUDGE CLARK: Yes. -

MR. PRYOR: That is what X wanted to know.

:“?f;%,,Kﬁ/ﬂﬁhér:%érég.féﬁu‘3&3% add %hg under -
1&&5«&@3‘ B |
JUDGE CLARK: That is it. ;
© CHAXRMAN NITCHELL: 1f I vwant to bring & sult agaiost
the United ﬁia%aa; ﬁeuléﬁ;ﬁ Eath@# %Q‘Q?iﬁﬁ to the clerk of
| the @i&triéﬁjﬁéﬁfﬁ in the District of Q@%aﬁﬁigfaaé ssk him who

is presently designated to receive service. I would just stick
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it in registerved mail and ﬁail it to the &%%arﬁ@y General,
I don't see that tﬁis ﬁ?%i@ﬂai clause is gﬁiag to g@m@@l
anybody to e@m§3§rﬁi€§ it.

MR, LEMANN: As Mr. Moore points out, why @é&ié aAny -

body wan® it? I have made service in & sudt againgt the United
States for recovery of income tax, and I msiled & registered
igeﬁer to the Attorney General, in addition to serving the
‘4§&$E?i§§ attorney. If we had this option in there, of course
,i_ea&iﬁ ask who may be appointed. ?r@%&bzy the clerks all
%hraughrﬁﬁg country would be told whom he had appointed, so X
could find out pretiy s&s&ly»wheurha‘haé ée%iga@%aﬁ, but why
would I do 4t? I would have to get the mgxﬁhal in New Orleans
to write to the m&rﬁh&l in Washington %@ maks this service,
aud a1l I have to ﬁa is send an aﬁfic& boy up %a the post
~ office @itﬁ & registered leﬁtér. fo X agraé with éh@ Chairnan
that n@bé@? @éuiﬁ ever axaéeiaa the optiou.

| MR, PRYOR:: The ouly reason I see for making the
change is that the Depariment wants it. We can still serve
in th@ way we have been serving, I guess.

MR, &Eﬁéﬂﬁ. Tha% is right.

Qﬁazﬁﬁﬁﬁ EgT@BE&L ?hat ig why & suggasteﬁ if thore
was snythiag in a ayaﬁém ﬁar the mane of litigation in the
V§&aﬁriﬂt. if you provided %haﬁ in the n&sﬁriet, instend aﬁ
r@gi&%@?eé wail, you delivered ta the ﬁssigaa%gé officlal, that

ia ané %ﬁiﬁg. and that ﬁégld ba compulsory and might accommodate
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the attorneys to have Distriet of Columbin cases served in that
way .,
| MR, LEMANN: I don®t find that letter, @hariie, in
which he made %ﬁispraea@maaéati@ng 1 presume it was s&a% to
ne .
| Just & minute. I will bave it.

He said they would like it, that is all,

Why does he ﬁaat it?

MORGAN 3 ﬁe doesnt say.

JUDGE CLARE: This ie Brawnegli i won't go back to
the former one. This is Brownell, August S1. This was dis-
tributed to you at that time: |

"Phis 48 in further reply to your letter of §§iy 9,
concerning proposed revisions of the Federal Rules afféaéili
Procedure. g ,

YA for the aantempZa%éé'amenﬁgggt_af Rule 4(d){4),

I coneur in %h&-viaﬁ that it ﬁé@ié ﬁé§é§1§§ﬁ@ a desirable

change in Suéieialvpsaéaéara, Sueh an authorization for &ﬁf@atgl
ing personal gervice of process uyén the Attorney agnéﬁai'@?>
his designee as 63 §1§€¥ﬁaﬁivg for geévi&a by registered mail
would tend to give the Department of austieé as prompt notice

of the %QQ%;tngaan of an action ag&ins% thg United sﬁﬁtea as is
pﬂﬂﬁible, and wauié sliaina%& the incnﬁvanianse and expense
13@&6@33 to serv;aa by regiat@red ﬁail ﬁ&en §a$sﬁna1 &erviee

is eanveaieat aaé praeﬁiﬁal; Sush_a‘eh&aga»waglé‘in no @&y
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affect the time within which the Government must eerve regpone
aive @ié&ﬁ%@g@. for such time is computed ﬁ?gg ﬁh@g§§%§ of

1 wservice of process upon the Uniled Btates Attorney for the
district in which the sctlon is brought, %ﬁ%h@§%4§§g&ré to the
date upon %&igh gervice is wmade upon the é%%@r&e? ﬁ%ﬁgyai in the

'ﬁigerieﬁrai,éaiﬁahiat¥.

gﬁﬁ%ﬁgéﬁ §§%§%§§&g_ Tuwould suggest ﬁﬁa%'in OuY praw-
- liminary rggéﬁ% that we are getting out, we vefer to this re-
guest of the &%%@fﬁef.éﬁa@rai and gﬁé&@fhés'prﬁﬁgsgi here and
say that, 1% béiﬁg optional, we g&ﬁ?ﬁ see that saybody would

- vesort %o &% by biring the marshal inatead of aanéiﬁg ax?agiaa
 tered letter, and @ee what his vesction would ve. zggé/aaaea
‘back and explains to us that this optional rule would be ﬁ@éé
and az§§§$ that it is loss gﬁ@@nﬁiva,rﬁﬁigh:z can ¥t moe, then

we -can chapge it in our fiunal report.

MR, ;ﬁﬁéﬁga As the Reporter vead that, I got the

dmpression ﬁﬁa? %&&ézéié not aﬁigié&%@ with %hadéﬁtafﬁéy

General, but originated in the agile brain of the Ra@ﬁﬁ%&ﬁ -
- JUDGR CLARK: Wo, no. |

ﬁﬁ.

LEMANN: »- snd the Attoruey Geneval was éﬁﬁﬁ%ﬁﬁ*

iog on ié. ﬁiil you rvend taa% fira% séaténﬁeragsin? |
Jﬁﬁﬁﬁrg&éggﬂ &at ne go ou. %2 we can find the

,@&igzﬁal. §h2$ ie the way it iaiﬁiﬁily gtarted. 1 have ouly

8 sgfafanea to it herggz : | ga% i% %ﬁ&%,ﬁ“@ks Depuriment of

;'Vﬁaaﬁiea by 1s%ﬁ$w of Hay §§, zgsﬁ %o the @hi@f §us%ise i, .“ﬁ,g



1£ Leland can discover that Zor us, I think it was Periman who
sctual ly wrote 1%, but it was ¢o the Chiel Justice, “proposed
that Rule éié}(é} be amended in order to permit service on the
Attorney General hgréﬁiivariﬁg'§ gopy of the gfaegsé gé the
official e§ the Depariment desigoated by the &%ﬁaragy General
in &ééitiﬁa to the present method of using vegistered mmil."
 Phis 48 my ﬁaﬁﬁry of tk@ original 2@%%@2;7 “"The awmendment is
| iaﬁ@nﬁ@é partigﬁlayzg to gxpedite the safviﬁa of proceas in
cases 6¥§§$§§§§§§ in the District of @aluﬁbia, ané it is
thought %ﬁat %% %@ﬂlﬁ alininate aag és&ay rﬁsulting from
the mailing process as well &s the oxpense of ?@%&%ﬁ?&%i@&gﬁ
»?h@ waylit_sgﬂa up %hig time was that 1 was taking
up for §hs ﬁﬁ%@?ﬁﬁy General, The present Attorney General
§r§%@rt§€‘$h%$f §ug§§§e in %éae detail asking for an iﬁ@?@¥§ﬁ :
ment or amaﬁéﬁénﬁ;ef the substitution rule. ¥ have had quite
an extensive corvespondence, 8 you see, giéh the Attorney
Goneral., As a part of that correspondence I ssked him whet

the ﬁagargﬁﬁa% sﬁt&%&é@ wag toward %h@ ‘recommendation of hie

gr@éﬁ@ﬁﬁﬁ@?. %hat 3& h@ﬁ i% came ap.

It seems to me that, #8 pointed

e

CHAXRMAR I

- out dn the ﬁrigiaal latser from t&s §agsrtm&aﬁ, the objective
here iz to aﬁgﬁéits serv%ae in campos a?iggagtiﬁg in the District

of Columbia. If we did anything hsré;j§>waalﬂ’m§ks it *ﬁr“,

the optional &%ﬁ%?ﬁ&ﬁ%ﬁé“m3§h%§1 §§mi§§§ to cases arising in

%ﬁé'ﬁzsﬁgagﬁ’éi Columbin, ;i.%ﬁg%{§s~@§a§ they are driving at.



.
T,

a
¥

It seems fo me that I vould @gésﬁﬁéﬁ dSeriously %%at:it would
be used at all in §?éf§féﬁ$§ to registered mall., Ve can got
& reaction from thewm. | .

Yo ﬁavé:%§>galﬁa ﬁgia by wrule heve, énélgrrivﬁ at
some repulis. §§‘%$ a@é@@ buck after hearing our veport on

that suggestion, ﬁgyﬁé he can prove his csase. He hesn't doue

4t now,

DEAN MORGAN: 1f we pass it in this form, snd the
peoplae in the District san %akg»aévanﬁage of it agd»i% ﬂéﬁ*ﬁ
roquire anybody else to take advantage of 4t, I don't ses that
it makew much difference. ¥ should dislike very much making

it mandutory in the District of Columbia,

CHAXEMAN MITCHELL: 3 didn't mean mandatory, bud

- idmiting the ai%gxaaﬁéve.ggﬁgagﬁz to cases ariming in the

Distriet,

DEAN HORGAN: Why should you Limit 1t? IXf somebody

outside wants %o do 1%, 4t wouldn®t burt snything.

JUDGE DRIVER: Mr. Chairmen, I don't believe in

~changing thewe xules if there is no remson for 4%, Just to

please the Departwent of Justice or anybody olse, x*ééﬁ*% sae

B7

any reason for %hig'%ﬂ&ag.; ﬁaw‘&b§u% the saving 1§ %&mé?;;fffg

Overnight you ﬁig mall by registered mail. ?&@.é@vﬁﬁﬁﬁ%ﬁ%"ﬁéé;

60 days to appear. What is s few hours in a case where they

have 60 days to meke an mppearance? I don't see that it would

. serve any useful purposie in saving eitkgw time er'éxg@agﬁ.




Be

CHALRMAY MITCHELL: Let's veport that and sés,%ﬁéi'
the Depertmentfs reaction #8. Xf they come back ¥$§§1§ 5§$§ﬁe?

demand nnd vesson, we ¢an change it before éhﬁriiéﬁgfﬁﬁégﬁs

DGE DRIVER: I would keep an @E@ﬁiﬁgéé‘iﬁlﬁﬁé?lgh§§

cause, but I don¥t think they have shown any reason for it so

- far.

“*igﬁﬁgﬁrﬁgﬁgﬁﬁkﬁs As I take iﬁ,riﬁ t&ég@ is no
iéﬁﬁé@%iﬂﬂ,“ﬁﬁ aa?,éaﬁaag raégrt’an the gréyaaaé amendment we
will give owr veasons for not adopting this, and see what
the reaction aﬁrﬁha @gp&zﬁméﬁ% iég Iz there any objection to

that? (Mo vesy

Cherles, go on to your next rule.

The next one 48 4(e), and of course

)

that is fairly iwmportent.,

SITCHELL: On what page 48 that?

JUDGE CLARK: For that I think you want o go back
to my September 1 draft, snd that is on gagﬁ.l. Ye have added
additional comment on this, but we stick to the form of the
amonduent . | | |
There are further cwses, particularly a Supreme
Court case, the Olberdipg osse, on the question of the mervice
upon the secretary of state as the vesidence of & nonresident

motorist,

4T:i§%§£§_§xf€£§§agf I have k_ggggil,»ﬁ@ﬁ numbered,

of your Beptember 1 drafs,.
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JUDGE CLARK: Kt is at the foot of the page, Bule
{4) (=) . The underiined matter is the suggosted amendwent,
and where there are brackets theve are presented to you &%E‘
glvornatives for your @ﬁ@i@@.

The fivet question comes up as to the addition ot

the words, "whenever a statute of the United Btates or

. Bule YiA(d) of these rules” -« or BS an alternative, "ovr any

1&?_%&&&@ PUlLos® we ", . provides for service of & Bumnons
. ﬁ‘. Bervice ghgzi be made under the circumstances and in the
~ manner prescribed by the statute, rule or ovder."

?b&% e the firat §§g§é§%i§ﬁ. and that was adopted
tontatively at our iast meeting. ?ﬁ§'§§§§§ﬁ for that is that
Bule ?1&{@? does provide for the uwee of some of these ordevs
of service by publication., Therefore, it vwas n§t1§9m§19§e»§ﬁ€n
we sald, "Whenever a statute of éha United States" mekes the
provision, Our vules, namely, Bule 71A(d), made the addition,

§§§ §i§é?a§§£§a iz not %o Limit it to 7iA(d), §§§ to
make it general, “or any of thewe rules.” ¥hile I think 7iA(d)
ig the particulayr provision, it would meem %0 me that in the
rules it would be better to have it general. Therefore, I
bhave recommended the second of those two alternatives.

CHAIRMAN MITCHELL: I am confused, I don't quite get

what you are driviang at heve. What is wrong sith’%hg rule as
it stands?

UDGE CLARK: I haven's yet taken up the provision




st the end, which is the more important and the more far-
reaching, which you will probably want %o discuss move. The
 provision which ocours in the second 1ine of Rule 4(s) is &
snall ous made wainly to make our own rules consistent,

You see, we now provide that "Whenever a statute of
the United States,” and there s & general statubte as to service
by publication in llen matters, foreclosure of a lien, aund we

fﬁ&g@ provide whenever & statute or ovder of court provides for

§aréiﬂ§ of o sunmons by publication == the situation ve are
dealing with mainly is where they can’t make service by publica-
tion ~- mervice @hall be made as so preseribed.

Ve came along adding the condemnation rule, and that

condemnation rule in subdivision (4) has some veference to

_orders of service by publication, garﬁﬁéa? to make our réigs
consistent, it seems desirable, therefore, to put in this 1ittle
~ addition. _’

A further guestion i@ a8 to form, whether there
should be & particular reference to the condemnstion rule, oxr
whether it should be general ae provided by the second pro-
vision 4n brackets. |

CHAIRMAN ME Is there sny other oase in which

T

- 714 would be applicable?

giﬁﬁﬁﬁ g é@ﬁ‘% know &ﬁ gﬁ?o

There will be 47 you adopt the lattey

part of this zule.




UDGE CLARK: That is right,

| MORGAN: »rﬁgﬁ 48 the ?éiﬁ%a ‘They are tied up
E togother, Mr. Chairman. |

JUDGE CLARE: That 18 tvue,

MR, PRYOR: What about the effect of this on & non-

resident motorist case?

3E CLARK: Do you want to teke up the second

 provision?

DEAN MORGAN: 1 think you had better do that first,

JUDGE CLABK: There sre some suggestions of etyle.
My, Lemann hes sn extensive one, 1 think before we get o
questions of atyle we need to consider the gquestion of sub-
stance. .

This cane up on 2 suggestion from lawyers as sppear-
ing on page 2, 88 to whether this rule ought not to be emtended
to make clear that whenever you §333§ §§?é gome form of
#orvice on property alone when the person was out of the
district, %% should 5& covered, That hég éﬁiﬁé @ 1%%%1@ history,
a8 I tried to suggest in my @§§g£a§z %§§§rt‘€§ﬁh@ Conmittes
last spring wnd alse Llater. Thewre have bﬁﬁﬁ;§$§ Ea&iﬁﬁvaegﬁ'
ments and other discussions which have held that the provisions
of Rule 64, which is s later ,;gm;sm for following the state
~1aw of attachments, proviéional ?emggxsgg and so eﬁ;,&lréﬂéﬁ |
provided for federal &eﬁian;»sﬁérﬁ%ng:a;sgﬁt é? attachment of
??épé?iy, and @0 ﬁ&ér §hﬁ$§ﬁug§£;§i$,§§#§'§e ﬁkéuié}éiayiiy‘



make & clesr provision; snd further, it seer

thet and cover it specifically in the rule.

The original rule and the first slternative are along

n the line of mugeestions made by lavyers that a1l we needed to

do was to incorporate in this rule the provisions of Bule 64,
1 don't think that is adeguate, because Bule 64 s & little

blind on the subject and, whether oy pot it supports the dedug-

tions made 88 to this power, I think 1% would be much bettor

u%&{ﬁ?éil iﬁ:éﬁ%;

Thevefore, 1t doss seem to we that this is a matter

of some confusion and some doubt, and At would be desirable to

we, I thiok, on the

‘whole vather desivable that in this kind of situstion the juris-

diction of the court be ceded snd the form of wervice be

made guite cleavr.

8o the alternstive provision, subject to questions

. of gmygayﬁmaﬁﬁ of the language, would provide that “whepever

& statute or rule of court of the state in which the service

is made or %&@ distriet court is B§1§,§?@Viéa§_f§? service by
way of notice aé ?ﬁbi&ﬁ&%i%é upou & pariy a@% #n inhabitant
of or §aaﬁé~wg%hiﬁ§§§vaesﬁa, or §§? §§§§@§ gélsaeﬁ’garﬁy to
appear gaﬁzfaﬁgeaﬁ §?}§E§Eﬁé in an action by reason pf the

attachment or garnishment of his property locsted within the

- stage, it will §ef§a?§ééiaﬁ§ if mervice iz made or the party

is brought before %&@ ﬁ@ﬁ?%;§§§$§ §§§ circumstances and in the

nsnner prescribed in ﬁhacsﬁsﬁg statute or rule.”
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1% you will go on in the suggested note here, this
has a faivly coamplete statement of the background., If you ge
over, for exsmple, %o page 3, which i3 = part of the proposed

note, at the middle of the page: It hes been thought by some

that Bule 64, whioh ﬁgtﬁé?i§§§'§§§§§§mﬂﬁﬁg garnishuent, and

~ other similar provisionsl remedies when they sre avsilable by
the law of the state in which the district court is held, has
’\$§§?iiéé that lack, namely, & pfé?isiag bringing 4o %o cours
§$a§z§ in that situation, that is, notably &éagsgzéeaﬁg whose

property is atitached or psrnished within the state,

ourts which have paswed on the question have held to
ﬁh@'gﬁﬁﬁrayy,J; B ' v

- Then ve éﬁ over the page mnd discuss this womewhat
furthey.

Among situations which would normally be Ancluded

and made clesy here are, of cowrse, the very important one
under preosent iaw of the sult sgainet %&a'ggﬁrﬁgiéaaﬁ,m@%e%i&%.
- In the latest ceme in the Supreme @ﬁﬁ?%t ﬁhieﬁ is é;&égssaé in
By comments that &gge&ﬁvga the §§?§§ 18 draft, @1beré§ag Ve
¥1linods Dentral Reslroad Co., 346 U.8. 338, the Court held,
against disment, thet the venue gséz:&is%aw s.g & suit of that
kind would still a§§131¢§g§ there was saﬂgai§§§ of venue by
virtue of the nonresident motorist coming in to the wiate and
gherehg_makiﬁg the secretary of séﬁ%& o §§§§¥ g@aﬁgé&?iiy

~ domignuted officials his representative to Bcoept process.
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The Court, however, did not comsider this guestion @ﬁ‘ég??iﬁﬁ.

That was considered in the case below, and the %éﬁ?ﬁ below some-

1 what divided, Judge Mavis holding the service %ﬁ@ff&ﬂ%ﬁ%%, gaﬁ
the other elther not discussing it or apparently §$§§ﬂ®ﬁ§/@%§$§&
wime, I take i% ﬁ&évﬁ@n&% st least is providing no obstacles
to that use of the state statutory wethod,

i suggest that it WRY now ha'§§§ iaw, but both for
“the sake of clarification and bacsuse of the pelivy invelved,

4% ought to be posgible to sue in the federal court in diversity

jurdisdiction, wmiking use of the stsate wmethod of servive on the
- nounresident.,

iz %ﬁ the éi@exgiﬁy gngen, a8 the Supremw Court now
@ggaagiéss, the oouvis are %o k@-ﬁﬁégaégreé ag §s§@%i§§1§§
gaaﬁh@r nrm of the §§$§@ gourt, =0 to spesk, I should thiak

that they ought to be assimilated 8s olowely as pay be.

ﬂﬁ.'ééﬁfﬁs How would service of process in aay

way fovolve zﬁg defendant in & waiver of gquestions of venue?

ORGAN: 1% couldn's,

UDGE CLARK: The Bupreme Court held agaiunst it,

you know, so that ig'sagﬁigﬁ,r‘?ha point was wade by the dise

senting judges and in the lower court, which is somewhat divided,

but the majority bave gone the other way.

The poing was made mainly on the basis of the Neirbo
case, which wes a csse %ﬁasé;mgg %%@ $§¥§§§$$§5§ s&ﬁgaﬁiaﬁrgﬁm@
yoars ago, the g@a&%’tﬁféagh §¥3 Justice §?§&k£§¥%€xrgé
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reversing, I night say, the Becond Cirveoult, Clark, J. -- had
held that there was a walver.

MR, DODBE: By service of process on him?

38 CLARE: Neo, by designating an agent in the
state. They held 4t in » corporation cABe.

That was the cane of & nonvesidend

o
L2

- plaintiff suing a nonvesident corporation which had f£iled a
’4§@gex of attorney fox the service of progess. They held under
those cirvcumetances the corporation had waived ite vight %o be

sued in the state of 1te incovporation. I that right?

UDGE CLARK: 'That is right,

The guestion in the Glberding case

E %ﬁs, §§v§§a,v§aa§§, i€ you drive through Virginia wailve the

vepue whan you run over & man in ?i?giaga? The Bupreme Court
gald, no, you did not waive the venue. 1If you sue iv Virginis
1t has to be in the diebrict of either the plaintiff or the
dofendant,

R, L

g
Lo

But if the plain¥iff bas boon arvested
in Vieginia, he would have been entitled o maintain the suit,

is that 3@??@@%?

rigb That is eegﬁggﬁg Then %he venus %@nlﬁ

‘be correct because it is the district of the plaintifs.

ANN: That s right.

JUDGE DOBXE: But they held that merely operating

an sutomobile in the state was not the equivalent of doing




pusiness in the etate and designatiug the secretary o as o
waive venue. The decision had nothing whatever o do with
i sorvice of process, fen't that true?

Churiie’s point is that if I am motoring

%Bgaugh’?grggéﬁs end I have & collision with him, and he gets
: §§§§g I omunot sue him in Virginla becsuse I am né% @ ?@@%égé%
of Virvginia and he is not & resident of Virginia. He says ve
‘éﬁ§31é do something sbout that bechuse, he ssys, the logioal
glséa»ﬁe bring the suit is where the sceident bappened, be-
agagé,ﬁéaﬁ'%§ where all the other motorists were slong and the

sye witnesses. Is that right, Charlile?

DGE DOBIE: You are not ftrying to change the venue,
are you?

UDGE CLARE: WMo, that isa't gompletely right. In

the firat plage, I am not ﬁaaehzag'véagﬁ. The Bupreme Court
settled thut. While I might 1ike to overturn thew sometimes,
I am not suggesting that, Venue ie settled.

MR, LEMANN: I thought you were.

JUDGE g&aaxa Ho, no. _$§ is only Bervice of procews .
I am mayiog that ia.%hgﬁ CREY e

B, LEMANN: ?9& By aﬁyiag that in,%haﬁ case éuﬁga
Maris® opinion throws some doubt on the question of whether,
 even if the 52&%&%&&2 had been & rvesident of th@ district,
the suit could have been mﬁiﬁ%ﬁ%ﬁ&é;.

;aaﬁg.ggaag: 3&@3@ ﬁsgis hsié in tﬁaﬁ onge ﬁ%ﬁ% aven
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though there wag a state statute in ?%ggiagg, a8 1 suppose there
is because those are very ggnﬁral now, providing that you gould

gerve process for the state court on the secretary of state,

who would aend B copy by registered ﬁﬁiiyrﬁﬁﬁﬁ that would not

be good in federal service, That is what Judge Maris held in

gonoureing in that cave where Judge Goodrich wrote the opinien
and ééévﬁat g bold., The Supreme Court has passed on the quea-

 §§€§ of venus. There ie ﬁ@%ﬁiﬁﬁ;-ﬁﬁ%ﬁ%ﬁ?, on the servige of

process, which i a different point.

UDGE DOBIB: I£ the 6&#@ came up where £ mén could

waive venue and if he waived venue, then there would have %o

JUOGE CLARE: Also a case where venue might b@.aggﬁas -
printe, because in Jiversity ceses y&a gan have venue in
aither the dimtrict of the plaintiff or the defendant.

MR, LEMANN: That is %aé'éﬁly came in whick ve have
authority to ggﬁskg dsutt 1%, where 4% i3 in %ﬁ@ giaia&iﬁiis
gtate, bacause %hs’aﬁﬁaé gaégﬁgen éﬁ %@ggs we have ﬁ% control
OVer .

CLARK: That 48 wight,

MR, LEMANN: Reaslly what yaa'§$ﬁ sasing.is that we
onght to ﬁaké i%vélaaﬁ that Judge Maris ﬁéﬁ WEOng.

Thet is right.

?§§§'55 right. That is what I have



tried to do i the note. We discuss that guite at length.
R, LBMANN: len't that sulficlent? You don't make

? it cleay in the note. I thought you could impreve on €the

isnguage of vouy note.

MGAN: £ you nllow & guasi in yem action Go
. be begun -
MR, LEMANN: That is another point. We will @*j; %

that later. That is not the sswe point as this.

GAW: Yes, it i@,

LEMANN: He is talking about it, but be is
talking sbout two thinge, as ¥ undevstand it.
DEAN MORGA]

b _ No. 12 you look st the a@éﬁaé amond-
ment which he is %&i&iﬁg‘ébﬁuﬁ now, 1t all g@@%.&&éﬁ o thet,
MR, LEMANN: %% is covered by that. I agres with
you about that, Bddie. But the factusl point involved is
different.

Hurely.

it would peem to me the poliey 18 the
Bane, ¥§a a§g ¥a§$ they are two things. &?e§¢%;§a@ é§§§§§
they are two things because you give one $v§§m§ and the other
you leave nameless. You call one gﬁgsg 4n rem, and the other
one you haven'’t nnmed yat. 1 %hiﬁ% %&éy are agﬁﬁﬁgnﬁiﬁlly the

same policy, so I put them all together.

DEAN MORGAN: 1 think they are guite different ques-

$ions of policy.




f vas brought wpo to think that 2 sult you

bring by sttachment of properdy ie 2 different legal sitwmtion

x from & sult which vou bring sgaingt & nonvesident vho iz ve-
guired to designaite somoons to ggggaﬁgai him.

is Bt 48 purely in personem.

They are §¥§i¥ two &iigﬁxeaé logal

")zgg and 1% wmay well be tha% tﬁay $h@u1é both be govern-

=] ?ﬂiﬁ »

I don't mesn to say you should pot

i

divide up my rule. I was %si%%ag about the rals, which attonpte

to cover both branches. If you want to take ene out, that is

HR, LEMANN: WMo, I an not suggesting ﬁh&ﬁ 1t be sub-
divided. All I was saying vas that I thought we were talking
_ahﬁut these ﬁ§§§a§§é$§§ &ﬁ%ﬁf&%% si%aa%iaa&, and I %@@ﬁg&ﬁ we
ought %n get through %&%& that and ﬁﬁﬁa talk &b@gﬁ the othey
.&ita&%ieﬁ, ?agaﬁps we are %&f@ﬁg& iiﬁk the fi?@ﬁf

JUDGE CLARK: X£ you look a% the top of page 2 of

the original statement, the underlined waterial, maybe I am
not & good one %o do o, but as X loterpret the language the
firet part would cover this nonresident gagtéﬁ; and about the

third line would é@?&r’?k@ #%%ag%asa% &gé gﬁxniﬁh&g&% matter,

LEMARN: X %%é%k g@a @a&%@ gover %&em b@%ﬁ but
I think you &%gh% éiseas@ %haa Sé§&¥$§&§§u

1 don®t believe that the nonresident
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motorist cuse should be covered under subdivision (e). Bub-
division (d) deals with persopsl service., Bubdivision (e) deals
| with other service. In the nonresident motoriet omse you get

personal service, in personam sulis.

UDGE DOBIE: 1% 48 the sameo as an in personam

 judgment. It 48 purely an in pereonsm proceeding. You don't

go against his property. You have to get an in personsm

 judgment againet hiw.

N: In procaeding against property, all you
can hold i the property. You can't get a Judgnont for sag?
7~§§iﬁ§ more than the property. If yéa'gﬁ%,s Judgment it is
 1imited o the property. But if you sue one of these non~

. ?@éiéeaé-%

orerist yéa chu g0t b g'ﬁnégﬁgﬁ% anything igeéﬁfg
ALY ive you, and beld 44 amninet ﬁiglggé enforce ié anyway .
THAS 48 BN B4 K Mind by gﬁ?iag they are two datgerent
situations. , - I

HOORE: % had supposed, if you wanted €o

make it clear, Judge, 4% would go tn 4(d) (7).

MORGAN:  Oh, no.

ORE; Or 68 8 sagﬁgaga_pggﬁaséﬁa under (d).
But 4t is persousl service. | |
MR, PRYOR: Rule 4(d4)(8), perhaps.

ME:  Yes.

PROFESSOR WRIGHT: On the guégﬁiéa of where iﬁ.ﬁkﬁﬁ%ﬁ

 go, Maris says in his concurring opinion that the resl ervice



n

of procems is not service on the secretary of state at all. He
says it 48 the mailing of the notice to the nonresident which
constitutes the process which bringe him before the court. 8o ;

88 to him it is not persemal service.

-

OORE: But the service takes place in the
‘state where the action is brought. That s the theory of it.
~ DEAN MORGAN: Oh, wno. |

PROFESSOR MOORE: One state can'y sond pProcess «-

| DEAN MORGAN: 7That is just talk, that is all, You
know that is only talk., 7The Olberding case showed it was only
‘ﬁ&ik, because if you didn't have a g?é%ia%&& for mending it on
‘ﬁgvﬁﬁﬁ @%ﬁ$¥493?%§;,%h$¥§.$§ no use talking about secretary

of state a8 really belpg the agent. ?ﬁg%'ig'aﬁﬁééﬁsé,

Bowe other notice thao serving the
gecretary of state. The %hé@ry ig that %hézpfaeeﬁg.is garved

ﬁithﬁa-ﬁhalﬁﬁs%eq

AN MORGAN: The motivity within the sitate is what
gave power to give him notlce g&ﬁ&iégfﬁhﬁ 3§§tﬁg% That is
what the answer is, ’ - Lo

This sﬁemsrt@raé & question of detail

- that

and of formu. It i not aﬁiﬁ@@éﬁéaﬁ;&af ﬁ&ﬁ?@@u“_xf i6 ona
we have o decide the policy initially. The wain question at

~ the mowment that is raised &ére £é ?ﬁ@ﬁﬁég‘ﬁﬁ would trest this

branch as under (d) which i hg&ﬁ@éfﬁﬁﬁgaﬁgé% éérsaﬁsi Bevrvice,"

or under (o) which is_héﬁéaﬁ;ﬁﬁam@§"7ﬁ%§§¥:ggféiaé;ﬁj To my
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mind it would be other service, beosuse I thiok it is just &
kind of sesimilated thing, veally. As Eddie says, it is not
veally personal service. We know it 1o not personal service

in the jurisdiction. It im service through the mail to & non-

.ygsiéaﬁ%,' gg% a8 I S8Y, that seems to me the guestion. WVhere
'*’é finally put iﬁlﬁéii‘hﬁ?ﬁ’ﬁﬁ awailt somewhat on what we N
- éeezée we want %o éﬁ firet, o

| JUDGE DORIE: Whers you pul i% i éaﬁ*ﬁ think is vital,
gﬁé 4 2@&?@ that to you, but if we do &gythiag on the service,
in the a@tarés% g&@&, 4 th&ak we ought to make zhs servige
“good, I em sgsinst Harie on ﬁh&ﬁ;

- JUDGE €

LARE: 1 ought to say generally I think it
‘was Dean Pirsig who %@éﬁé in and reised some question about
”_aag.a§ this as_ﬁa'ﬁﬁaﬁagr.%hay aagh% ﬁ@% %ﬁ havg»%érgﬁ in the
state courts, and @o on. o

X would 1ike to say two things in gemersl on 1.
The first is the gaﬁsﬁsiag and ambiggiﬁy,-ﬁh&&& is §a~§ﬁ§$§§§ﬁ$
: %ﬁ%ﬁg, You ﬁas, %Bexe are ga;ﬁa & few who think we have
gzrsaé§ done %his by a provision %bie& seass to ne %ﬁakig éliaé
- A here applied, ﬁﬁﬁﬁiﬁ,'gaiﬁ 64. It would seem to me that
there ie sowe ebiiga%iaa, if E ] %ﬁﬁ, %a gﬁariﬁy %hﬁt.

| ﬁﬁéﬁﬁé, § do $hink that a@ laag as ﬁe~§&v& ddveraity
,fjuriséisﬁseﬁ we ought to mak@ i% fairly coexteunsive ﬁigh what
 the etates do. ?bé?éﬁare, 3’%&;33 that we augh% to include i,
MR, LEMANN

T | agraa with Desis ?izs%g i%,is auite an



innovation, but upon refleoction I don't koow any falr objection
to it. Of courde, in ?Eé&%é@é’%& iiﬁiﬁ%@'@%@@??ﬁ%ﬁ%ﬁ has beon
i that what happens in these astachment é&i?ﬁ iz that thers aye
very few people who would prefer to institute them iﬁ~€§§ atate

oourt. The defeudant usually vemoves them to the fedoral court.

; iﬁ'ﬁﬁﬁéﬁiéﬁ they ﬁﬁé'ag in the federal courd, ?ﬁé? end up therse

 because the person attached wants to geb i§%§7$§§:§§§§?&i gourt,
: £ doubt 12 ig graa%ia&l vesult there would %@ nany

cases where the plaintifs ﬁﬁ&iﬂ wiars eas by yrsﬁaxsgﬁa in ﬁé@

federal aagr%~$a an attachmont gﬁaggaéiﬁgs ,§§ iz suing 8 none~
 resident, you see, becsuse otherwise he wouldn® be atimching.
1% is predly rvisky to attach om any grounds @%éég% aonrenidonce,
So he is sulng & nonremident, and if he is suing a nonvesident
why does he want to do it in %ﬁﬁ'iﬁéﬁ?ﬁi‘ﬁﬁﬁ?ﬁ? if there ia
gnything iﬁ the 1des of pwaggégse, he %aalé rﬁ%ﬁe& gtay in
rﬁhs state court. Hut the éeﬁsaégaf im ﬁh& guy who wapis to
get in the federsl court. He takes gt %ﬁ&?@i”

DEAN §§ag§§g What would yéé'saa,.%ﬁﬂﬂtss the purpose
of this rule? | -

‘ %‘

éﬁs %h@ purpose, a8 %ﬁﬁ-ﬁ€@§?£$§ Et&%éﬁ, ia
$o put aovess to ﬁhﬁ faégrsi court jar%@éiﬁtzeﬁﬁliy on about

the sane

basis as you

would aocess ﬁérﬁhﬁ state court asg far
,gs procesa is concerned. If %hg gras@aeg»ai property §ﬁ§§§§i€§
4% in tﬁa»stﬁ%@ sourd gre&@eﬁi&g, why a%% 3§s§ify it sa B

'-saém;z court grﬁséséiaﬁ?




1 resily don't see any substantisl basis for objecting.
1% d4e, 1 think, & marked innovation in the present procedural

iaw.

! MORGAN: 1% gives the plaintiff a choice that the

defendant now has,

% want to say it is being done now,
Bven in my smsll district, I bhave had two of those casses in the
last year where they have been brought and service hes boen wade

wbile

-on the secretary of state for & @éﬁ@@@iégag in an subom
volllaion case.

W: A% the moment we are talking about
attachmonts. We smory of moved from one to the other. For the

poment we are talliing about attachments, A8 Professor Morgan

‘saye, this would simply put ®he plaintiff on the same basis 8e
the defendsnt now im. That 48 spother mrgument for i%,

MR, PRYOR: That would be true as to the nonresident
niotorist, too.

MR, LEMANN: Yes. I gusss we had better stick to

this quasi in vem §§§§§?€y gaﬁaéhﬁaag for the monent.

© DEAW PIRSXG: Jen's 4t & 1ittle counter to the trend
of keeping state litigation out of the fedexal courts? I think
the general discussion hes been opposed to extending diversity
jurisdiotion, and in the divection of limiting it, veally.
~ The $%§§%§%§§§ no¥ seem to ehovw that & very iarg% aaaﬁ#% of

' §§§$ga§§ injury litigation is ygﬁﬁﬁgriﬁ,%ﬁ the federal cuurts,

V4
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which really, ¥ would thiuk, ought to stay in the etate court,
based gdrictly on diveraity of 3$$i§§§§§%§,

This tends to endorse the notion that you went to
make diversity complete in sll respects. I have sowms doubd
vhether that is desirable, reversing the trend in the other
divection of Limiting the diversity, and limiting state juris-
diction, |

 There ave variocus proposals. BSome are for abolishing it alto
‘gether; and others for valsing the Jurisdictionnl limits, and
#0 on, That is & &ns&%iéa of poliocy %&aﬁ I am not g&%ﬁiﬁg dnto
here, It sesms to we that one doesn'd need to ga%‘$ﬁ@§—%§§§.

i %ﬁiaﬁ;vﬁﬁaagh, that 5&@ ﬁay to do that is by sowe
dirvevt action sand wot by some truncabed halfeand-hslf or onow
quarter and thres-guarters proposition. §§? esauple, suppose
that you &&vﬁza §§§§§%§§i§§_%b?§§m§§§a§§$§ or four~cornered
- motor véﬁie%g 3;@%@&&%, of which you have 8 good many. In

fact, even two~oar socident may turn out, vhat with the

drivers and the passengers, and go @&j/éé valeing that, It

does weem to be wnfortunate to have m eitustion where wom
,:af then can ésgagage their case by ga$§g4iaﬁé the federal court
and the others caanot, or others ﬁﬁﬁ by vaxious %gg&.:.if they
are éaié&éﬁgf@ %&éy ﬁayg:§£g¥§§g_ar@ §i§&#§if§$ they may not.

1t seews to me that when & part of a total situation cAn go in




the federal court, it all ought then ﬁﬁ-g@ of right. If you
wang %@ oeme down on diversity of ga%i&éigﬁﬁéa, you want to
cover the whole situntion znd not this matter of dividing up

the case and making two ovr three suilis spring up where one ought

%o do 1%.

We can® do anything about that, éga.§§f

. Chariied

There are lots of thionge we gaa*ﬁ do
abgu% it, yes, I agree with you, but in this aage»gﬁ soons o
me We very directly can.

MR, PRYOR

3 Hr. Chedrman, I move the Conmittee
approve the smendment to the rule aund lenve it to the Reporter

28 to what place 1t gowss in Rule 4.

HR. DODGE: ¥ second the motion, We ave simply

asking the question why it fen't covered by old parsgraph (7).

N MORGAN: The motoriet onme is cortainly 3@#@@&&
by that.

DOBGE: Pevagraph (7) of the rule as it etands

applios $o service in any manner g%asaﬁibﬁé by state law.

DEAN MONGAN: I it isu't personazl service, this

would cover it. Esn't that right?

UDGE CLARK: I suggest that you might 1ike to vete
on this motion, and then should this pass, I would then ask you
if you want & 1ittle more dimcussion mbout form and vwheve it

‘goes. This of course brings up the policy, We really doa't
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need to discuss form unleoss this is going ¢o puss. If this
passes, then we might have a 1little wore discussion of what %o

" do sbout it.

DODGE: Why ien't this covered by the last part
of paragraph (7) of 4(d)?
DEAK MORGA

It mont cevteiuly im, Charles, if it is

dJudge Maris has weition & very long

opinion saying it ienit,

DEAN M He stands slons, doesn' he? He didn’t

got away with it,

aiw

Bh, BRYOR: ¥ think the suggested rule clarifies the

gituation. Paragraph (7) é@&%& with personsl service, and.
this is not atrictly ?@?&ﬁﬁ%i ﬁ@r?isa. ,

MR, DODGE: E% te service of an authorized agent. It
is personal service.

DEAN W

2

1% 4% s agﬁaafiﬁﬁé.

M. 1 gﬁ s at zaasﬁ an argument Yo look

‘at 4(e). There is some overispping. When you look at éia}

it rofers to “an order in lieuw of supmons upon 8 party not an
inbabitant of or found %&%kia’ﬁh@'@%ﬁ%@.ﬁ That 6&?&?5 this
kind of situation, becauvee this ls defendant %&@ &% nﬁt an '
inhabitant and he im ot £@u&é ﬁi%hiﬁ ﬁha §§$§@;' 8o you g@@%ﬁ
make an argument that this i ga?@ra@ by éiélﬁ and é{a} a8

‘mow written doss not g@?@% i§»§$§§ﬁ§§ it ﬁﬁ%ﬁﬁi@}féi&f to the




8

iaw of the mtate. [t refers only to & statute of the %ﬁi%ﬁ@
States or order of court. |

12 theve i¢ any doubd about 1%, I think ¢

Do you understand the motion, 1%

earried? Will it be cleuy §§ your mind what g@a are to do?

§§ the motion & aarried, then I ég
§§ﬁ$}%ﬁ ask one op two questions me to carrying 4t out, s the

motion carvried?

g s

it hasn't been vobed on,

DGE DRIVER: 1 am aég clear whether we are talking

about attachment «- |

The ﬁﬁaia'fazai

MR, PRYOR: The whole amendment, both features of it.

This 18 on %aé g@l%&y; not on the @aféﬂ 

ing, at the moment, as X understand 1%3 bacause then X gﬁ gaigg

ta a8k some guestions about wording.

AN MITCHELL

+ If you are rg&éy to vote, all in
favor of the motion say “&y@”ﬁ aﬁ?@saé,- i% 18 carried.

How shoot your questions.

JUDGE CLARK: ?&a aaes%ian £ want 18 & little sugges-

tion from you, pﬁrﬁié&l&riﬁ on a 5&%&% iaimad hg Professor Mo

The proviasion I have giﬁéﬁ you covers theme two ideas, coming
rom diffevent backgrounds, there is no doubt sbout it. One of

them s the one that Monte calls quasi in rem. That is the one
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where you get your jurisdiction by having property in the juris-
diction. The other is this service on the §ﬁ§%ﬁ$§?ii§ nanad

i agent. I bave é@?@?@é them here. 1 would iike & 1little move

suggestion. I think it was move or less left to me, but I

dontt know

that I can decide that.

% can easily do %ﬁﬁzéi§§$¥§§§~%ﬁi§§$a 1 esn gﬁﬁ»ia
& little brgaéﬁaiag of (d)(7), pergonal service, $§ a%&@ sure
>‘§hat %Eﬁ s%a@aﬁ&giiy éﬁﬁigﬁﬁté& agent is ﬁgvareé and then make
,a-$ﬁ§&?§§§ provision in (@) to cover the quasi in vemj or I aaa

foliow sonewhnt €the

iine I was doing, which was to put them in

- ong sentence, because they did semm §§ we practically g‘gﬁ%f

deal connected. |
M. PRYOR: I iike your present proposal, that it be
a redraft of (o).

JUDGE CLARK: Of course, I like it myself.

¥hy don'g gﬁaﬂaﬁé'a'ﬁaté to {7) saying
we mean what we msy. Thet ie practieally all you can do there.

MR, LEBMANN.

You could put & pote under (73, and than |
would (7) cover i 1

DEAN MORGAN:

It won't cover quass

MR. LUMANN: Thbat is what I was thinking.

cover quasi in rem. You would have to put & note to (7) snd
sluo smend {(e).

© DRAN MORGAN:

That is ét.

iN: It is & gu@gﬁiaa af yaﬂf %ﬁsta a8 %@ :



whether you want $o smend (e) se Charlie proposes, or limit
the amenduent of (o) to cover quasi in vem and put & note

to {?}s

Vhich do you prefer?

JUDGE CLARK: I would agree with Mr. Pryor, 42 % wmay

. do so. 3 would put 1% heve. I mesn I would put the nain prow
 vision heve, X have no objection -

€§é§R§&¥A§£§§5,;ag That éaesﬁﬁﬁ wean anything o

- the reportests vecord., Put 1% wheve?

IUDGE CLARK: 1 would s@§§i§u§g€; have %ﬁa‘ﬁa;a‘agéaé@ .
wment in Rule éié} as stated on §§$§§:i and 3 of the deaft of
September 1. I ése no aﬁéaﬁﬁ;an o adding a note under é(@}(?},
Caf it ds %é@ag&aﬁ desizable, | |

You could put it io & note %o {éi in

| %ﬁieh.yﬁa'ﬁaaié ﬁ%? that we éi&&g?@@4§i%ﬁ Judge Meris® opinion
and that we é@ﬁﬁﬁrﬁkiﬁk thers wes any idmitation on (7) as he
 thought by (£), but we have made 1t plain ﬁy‘ﬁhaé amondnent
to &)’;{ . |

MR, PRYOR: To got the matter §§fﬁ§e the Commities,
% move that the policy Just ﬁﬁ&§%@ﬁ.b$riﬁﬁ&?ﬁéﬁ%ﬁﬁ@”ﬁ&
Rule 4(e) with such nﬁ%a a8 the 3@%@2&&? way drafs aapzagaiﬁg
the gh@agﬁt of the ﬁemmi%%e&.

- ;ggﬁs §$ that sil g%ghé?

'sggagﬁg PEPPER 3 %3@%&@ the mﬁ%iﬁﬁq

DGR CLARK: %&a% ia 81} %igh%, bt 3 nay gay that
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wy note is already befove you, 4% you will look on the March 18
draft, pages 4, 5, and 6. It 48 perbaps & 1ittle too windy,
but it is all there.

MR, LEMAWN: Do you want to get to stylistic suggess

tions now?

UDGE CLARK: Maybe we had better pass Mr. Pryorts

motion and then come back fe style. 1 don't know,

- MR, PRYOR: You can condense that note, oan't you?

VDOE CLARE: 1 beg your pardon?
MR, PRYOR: You can condense that note somewhat and
Cuse it.

K: We wanted to tell the whole story aad

be sure it was there, §h@a‘§e come back to it, Wr. Lewmsnn
=h§§'§§ﬂ@ good Eaggesﬁsags as tﬁ the rearvangement of the wording
_@%-tﬁ§%.a§$§agen$‘ 1 want te mﬁka #ure we have covered the
 §§§§§$ fi#ﬁﬁ; %€ Hr., Pryor's motion is a&gr%sé, %ﬁéﬁ‘ﬁ@ are

up to the question of detail. Is it cerried?

to be sure we know what we are véﬁiag,ﬁag Do you underetand

'ﬁkaﬁ the effect would be 12 1t is ea§§§§§%

ARK:  Yes, I think I understand it.
é&ﬁssm&‘ BITCHELL

o

ALl in davor of gggwgryarig
- motion say “aye"; @@gasaé; Tt 2$‘ﬁ&rzieé}' |

What more do you want?

FUDGE CLARK: I might say as I underetand it, he is




a1l for the way I bave done it bhere. Bo am I. 8o i¥ Me. Pryor
and I understand it, that ie at least 2 begiuning on a propey
| approach.

Thet brings us then to the question of detail of word-

ing of this last provision, snd Mr. Lembon makes some rearrange-
ment. This agaiu is at the bottom of pages 1 sand @ &£ the
Soptember 1 draft.
RN The way I have it there it wtarte out, "It shall siso
| be éﬁfﬁi@iﬁﬁg « « o He $a§§é§§§ §a%§§ag that statement in the
middle ané s%ag%iag owk -~ I think I am stating this correcily,
‘and you can break in 1f I am not == "Bave when a statute or
- rule of court of the state in which the service is made or
the district court is held graﬂiéég ﬁéglaagvgaa of & saéﬁeﬁs,“
and mo on, "it shall be sufficient 1% service is made or the
party is brought before the cour$ under the ciroumstances or
in the menner provided in the miate statute or rule,"

Have i #tated that oorrectly?

MR, &gﬁﬁﬁﬁz My firat §u;§;

gtdon ia that we %ﬁgé% the
gecond b@agkéﬁ aﬁ'ﬁhﬁrﬁaﬁggg od gﬁ&a 1. §§%ﬁ§$§ we first béve
to vote on that, We have two alternatives. I think you favored
the second, It scens $o me §h§ @%ﬁéﬁériﬁ preferasble. My first
- suggestion iz that we adopt the sevond in substance,

We have done that,

MGAN: We did that by the prior motion.

BHANN: Then we take out the first five words in




the second line from the bottom of page 1 and put them in the
fourth line of page 2 after the word “"etete”. I would change
it shall be sufficiont” to "4t 48 aleo sufficient” becsuse §
think thet is the style that you bhave ﬂ§§§1>§ﬁ§ you want to be
uniform. I think yég'ﬁavs said vsually it %@ sufficient,” ot
it shall be sufficient.”

OR: * That ie right.

PHEOR MOORE: May I ask why you have the al%@raa«

%ivé, Ywhenever a atatute or rule of court of the atate in
which the service is made or %h& district court s held"v

iz CLARK: ﬁ%gae thinsg @aﬁ&pe me gonetines,

2 remenber we had a long disoussion about that. 12 ﬁﬁ@?@ is
§é¥¥5%§’§§ the motice by publication coupled with sending
_ﬁé@iﬁﬁ to ﬁaﬂsﬁaég, 88y, in New York, wheve is the service?

- The aservice then would be éﬁd@ in Wew York, I ﬁh@#&é—%ug@@ﬁé;
and the court s held in Comnecticut. This was to cover the

widest alteruative, really.

PROFEBEOR MOORE: BServics would have to be wade
purevant to Connecticut law, §éﬁ1éﬁ*§ 117

2f the ﬁaiﬁ i& &aa%iﬁaﬁaﬁ gg @aaﬁ@ag&éuﬁ

g
-n

s ;st's fi:&t talk about the guesi in rem Sult o yﬁa g@?%ﬁ&ai?
would have to have the service suthorized %yrﬁﬁgﬁ, 1 sbould
think. That would be true in the motorist oase, too, wouldn'
e

1 here someplace

3ﬁ§6§'§ﬁxvﬁﬁs ?@g,ﬁaﬁg 8 Proposs




later on, bhaven't you, Judge Clark, permitting service of
procese within 100 miles of the plasce where the cowrt is held,
ovon outiide of the stale vhere €he court is beld. You have a
provision of that sord,

What would be ths vesult %? &n sotion of this %ﬁéﬁ
‘was brought in another distriet 100 miles from the place of
holding court? Which state law would govern then? I am 20
wmiles from the Idaho lime, Suppose womebody starts an motion
e&s’i&é i serve process in Idahe under this rule that permite

- service within 100 miles of the court. Then which wtate law

- would govern under this rule?

MR, LEMANN In that respeot wouldn't the iaﬁmgs

of the first bracket be bettor on that point, “Whenever the
law of the %wg% An which the distriot court is held,” instead

of “in which the meyvice is made"?

i think so.

ANN: 1 wove that io the lmet two linew on

L2 You are talking about the Septen-

ber r@gﬁﬁg are you? |

ME. LEMANN: Yos, Baptember 1 report. I wove that we

‘change the laoguage to remd, "Whemever a statute or rule of
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~ court of the state in which the district court is held provides

for pervice of » swwmone or of a notice,” snd w6 on.

JUDGE CLARE: ALl right.

Ni¥: 1 think the note 48 too long., I am not
sure how much of this i8 note and how mech 48 comment.

% realize that cowm

:nt omn be long because we Are all being
@é&@&%§éi but whers éﬁés this Kﬁ%é»@ﬁ page 2w

DEAN MORGAN: 1% 48 in the March draft, |

MR, %Eﬁéﬁﬁzr % an looking 4t the gé?%éﬁ%ﬁ?.é§ﬁ§§'ﬁ@§i
47 géjﬁﬁﬁﬁéﬁ‘ﬁaﬁgﬁgﬁ |

?ﬁa-gsrsgfﬁﬁé parageaphs are comment

and the %&&#é.paﬁﬁgrégg begins the note,

That is ﬁhag X th@mgﬁ%t ALl @% page 3
is a note, all of page 4 48 8 n@%@, and a1l of page O 45 a

note, That ie where my &iﬁ@ﬁ ﬁag,ﬁﬁiés

(“¥ﬂ% CLARK: That &a rigﬁ% if you wiil iéﬁk At
the suggested eh&ages on g&g@ 4 of my MHsvch é?ﬁgﬁ, z agw@

m@ﬁ@ $¢m§ aéﬁi%%&a&»

Y@& bave m&éﬁ it even 1@&%@??

- JunGE ﬁ%é3§i~.?$$5< g ﬁ@aiﬁ 1ike to sy & 1&%&1& WO
generally mbout these notes. In quite & fow cases last May,
members of the Committee raised the point that there didn’t
geem to be too wuch @@éé@a for certain of the éuggasﬁgéég;,'

- Porbaps one court had gone %§&gg, but %h@@@ @%@ui% aay aéeggaga

‘ghowing of the ﬁiﬁ%&xﬁ.
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0f courgs, Professor Wright drafted the detail of
these notes., What we tried %o do was fto give you the whole
story %%%é time o you could gee how %ﬁé cason rgar§§§ have
the full %&%@?ﬁ%ﬁi@ﬁ. Having werked up the full informatien,
guery: If that would not be useful to the bar?

That is a matter to be decided. The main reason that
_ these notes are full is to have the full background 8s we dis-
” @3§$ %k@g;' Poseibly that might be of some aég,'ii this ia
gs&ég t0 be published and go out ¢o the country., If you would
1ike to have the notes reduced once you resiize what the %&eéw

ground i, besause that is what you were evaving before snd

thought you ﬁiﬁgiﬁ have, then we can begin to ocut them down,
 CHAYRMAN HITCHELL: It doesn™ strike me that you ave

ed dyafs

going to 1lose apything by ewplaining your propos
with full freodom. %his thing is golng to gﬁsﬁ tho morutiny
of ﬁhs by aaﬁ bonch of the gaa&%xy, and § ean?t ses any fauls

in making yﬁar note g@&p&ata‘

JUDGE CLARK: 0f course, we weresctually losing &
great deml here with this Committee by not baving the material
 before you in Hay, %éé because we were losing with the Conmite
toe, 1@%333'3a$§ in 1&3& of kﬁ%ﬁiﬁﬁg@ %é»ﬁf courge i am not
‘V&aggesﬁiag tha% in aay way ag & arit&si@g, but it s@@as g@i&s
patural., VYou ﬁiﬁgiﬁ hava &hs iaﬁayagﬁéan %@ﬁ@@% yaa,, ?h§z§£3r9§
that taught us the iaﬁsaa that we aughﬁ to aavs %hs i&f&rmatiaﬁ

*sa&gigtaiy b@ﬁ@rejsag,
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It way be that the members of the bar snd bench of

- this country are like the members of this Committes. Thoy might
1ike to have the ma%a&;ﬁl before them., But thet is & questien
'4§§ gtyle a8 4o the notes, It comes up not only im this note

but in & lot of the otheva,

That is right. 1 can ses ﬁﬁ%ﬁ we on

the éammiﬁ%ee ﬁig%% have to be agsa&ai%y @ﬁa@atsé h@s%age, aftow

rkii, We &ave the respgasiﬁiiaﬁy for ??@?é@%ﬁg eh§ changes, But

if you mﬁé@ 8 sﬁgﬁe&smﬁ aﬁ what the ceses ax@rag, 5@? 15&%&3&@,

on page 3»_&3@ has been %h@agﬁ% by some that Rule 64, a&&gh
guﬁhﬁrazsa a%ﬁgeaﬁ@a%,” Bnd then oite 9o éﬁﬁ@%, @ﬁé "Cour te

H have aaié %@ the gaa%xgry,“ %ﬂﬁ glte Hoore's Federal ﬁalﬁs oY

'i %h@ @q&ivgian%, that ﬁanié be é&gaga, %@gﬁaﬁé»gﬁ@ gan go %o
Moore's Federal Rules and seo all the cases or the augglem@a%s
to them or to sone aﬁhgg &3& Review axﬁieiﬁs. Qﬁ% Just put in

g0 wany &it&%iaa$g , o

UDGE DRIVER: 1% esens to me that citing so many
. cases makes the nutes unﬁa&&[va&g&iﬁéaa@ 3 é@@hﬁgjgs far B
'%ks district é@ﬁrﬁréaégaé»§§$'ﬁﬁh@§?§ﬁé, %&aﬁ %&éy are much
:iaésraﬁﬁaé $ﬁ§§§§ ia %ke‘ﬁaﬁﬁiﬁﬁaa@s at&%&m&aﬁ of %h@ir g@ﬁsans

for a&s&gi&g ﬁaa ?&l@ﬁa 3 %k%s& %hﬁ% éiﬁ%ﬁi@ﬁ% Bre hs&gf&i

only @here they add iﬁ ﬁh@*iﬁ%@?@?ﬁ%ﬁii@§ ég the rﬁl@ﬁ; § é@ﬁ@%'“

thiok that large nunbers of cases Sﬁﬁﬁiﬁ be aﬁﬁgﬁ to bﬁigﬁgr up
our rgasaas, #&iﬁg it is ggfi%@i@&% tg,asg&gfaux ?Q&ﬁ@ﬁ&,

and perheps oite characteristic decisions or United ‘Btates
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Buprome Couwrt decisions, certainly wot 80 many district cours
decisions, becanse you can get almost any holding in district
| courts i¥ you want %ﬁ’iaaﬁ iong enough.

 CHARRMAN M)

CHELL: Are you veady to close the dis-

ussion and vote on something? Do you want mnother veote,

- Charlie?
JLARK: 7 think we bave this altervative of

. 1 think everybody has agreed to it, I don't
_know whether you need mny formal vote or not, 1 take 1% every-
body likes that general languege. That covers it dossn®s it,

Honte?

ﬂﬁg;ﬁi_ Ni:  You aure %&3&%&@ about the citations, the
as%&n% of ﬁhé note? 1 Eaﬁ%&&tﬁ@é §§ had vobed on ﬁh& other.
 Maybe we haven't, 1 thought we had ?@%@é on the change i the |
'1§§gﬁ§§ﬁ7$§ the rule, I not, X %ﬁ&ﬁk ﬁﬁ should. ﬁa‘gaﬁ on t0
8 ﬁisausgzaﬁrai'ﬁaa iength of the note, |

1;:§_€§53g§ ¥ whould gsgaﬁg, %h&%h@? there was a

- formal vota or aa&, it was nnﬁg&&%&e& %hga ﬁaaﬁa&g redradt of

thie geeané aatafaﬁtivﬁ of the aﬁﬁ&ﬁie& 4o %t&i %as g@@ﬁﬁ%ﬁé.

.‘gggg?;i, RN
 {§%7§a§§9a$@§;

1 You ave r§g§$,

S

JUDGE gg&x&: ﬁﬁ oRR ga on to ﬁk@ a@a%, but éa yaﬁ
’ w&gﬁ ta farmaliﬁg your- a&gg&ﬁ%iﬁﬁs as %ﬁ ﬁhe aaﬁ@a? gaalé yau

iik@ ﬁa hava ug go ﬁh&ﬁagh asﬁ &bhravi&%e %hﬁ aates, or ﬁaalﬁ :

. @




you 1ike to bave them vessenably complete, or what?
0f course, not only to be sgavgaﬁgé axe the membevs of
} this Committee priwarily; in the second place there is the
Bupreme Court, which comes right in the middle bere, too, and
then finally, perhkeps in & lesser degree, the bench and the bax

- of the country, including slso the §i§$§v§%§§ﬁité

CHAIRMAN MITOHELI: I8 there any guestion in youy
wind 8e to the validity of what we sre doing?

Mo, not here, but 1 think you have to

% think we should lesve 1t %o the

Hr. Chatrman, when you are talking

,” and ao forth, that g&x%&euw

about it ﬁgﬁ'ﬁééﬁ thought by some

| lay parvagraph e@gié be abbreviated. Eﬁ he just gave & couple

ot g&ﬁe#ea@ag,-g think that would be enough, and let it go at
that,

0f ¢ourss, you sre cutting out thia ob page 4, the

conflicting omses, because of the Olberding cmse, aven®t you?

ae

- Yem., 0Of course, %aa advice that s

bs&ag gi@e& &g & 1ittle éi@gr§§‘ a8 ﬁ%gﬁ% be %xgggt&é‘

**Qé Qﬁ;?ﬁﬁg ey ¥ a&% this §§§§§iﬁ§, ﬂr. %ﬁairﬁaa?
i”§§§2 %ﬁ% §§§b§¥$ of tﬁa—eﬁﬁmiﬁﬁa@ r@gﬁivg %h@~fiasi draft of
i%ag hefore ﬁ% s Sgbgﬁéﬁeé to the §a§r§@$ @eﬁfﬁ? %iii ﬁhaﬁ

“we ave éa&ag now aone to us again? Will we %&?e an epgar%gﬁaﬁy
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to have our say sgain, or is this the last chance?

iBLL: Wo. We are going to print a

z draft of the notes ss Ve propose then to the %&@?@ﬁé Cours, and
~distribute them o the bench and bar. 1 had hopad that oncge
Wé @ﬁaﬁé complete our work with this weotiog snd ask for an

appropriation on that basis «-

_ A% i@&&% #o far a8 we bre concevned,
H $h$t ] E?@ éﬁéag now should b%’&ﬁ? final %ﬁ&%ém@nﬁ?

) @ﬁﬁi%ﬁ&ﬁ MITCHELL: No. If we get s resction from
 the b§§ -

MR, LEWAY He mosns a8 far ao the Committee ie

! e@aégfﬂﬁﬁaﬂ‘ﬁé wante to koow, 2 the notes ave redrafted, will
we hgvé §§'@?§§§§§§&%? o look at ﬁhaa before they go to the
%éﬁ&h §E§ bar. I would %hiﬁk'ﬁ%-%@ﬁiﬂﬁ*ﬁ %&aﬁ another ﬁﬁ@t&ﬁg
of %h@ ﬁ%&m&%t@@ before that, but 4% Eﬁg&g be ga&séﬁis to send
proofs out or drafte of them §ﬁ§ Es% anybody who oares %ﬁ, §§i§@
in o8 ﬁaggﬁﬁti@a to the @ﬁaiggaa aaé tﬁa Eé@@?t&?;
QgégEgﬁﬁ gx;aw_
your work at %kiﬁ &e&%é&g asé ﬁiﬁﬁriﬁaﬁa %t t@ the Qommittee

ﬁa wiil érgﬁﬁ iﬁ as § rogsult of

%ﬁé eall for ﬁritigigms, and . then that cen come back to the
Reporter and he can act accordingly. |

HR. 1
Chadrman and %ﬁaiﬁéggrtér, %haa, $o put 3% in fiaal form §§§§r

é@&%:, T think we ougbt te lesve it $o the

we have a1l bhad a e&aﬁéé to aom nt.  That is @hﬁ% you meaﬁs?

i Yesm, 1 ﬁévﬁ in &iﬁﬁ sgwarai instances
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alvendy where we have dirvected the Reporter o use his own
isnguage in drafting theme notes, snd while I bave every conii»
dence in the Reporter, X think we ought to have another look

at it.

: Let it be underatood that his
report iﬁ{ﬁha forp in which be proposes printing $ﬁ7§&11 be
]”m;maagragéeé and distributed to the @awmgﬁﬁa@, @g&rﬁﬁ will give
: ¥q§,§ ressonable time %é‘ﬁ§$§ iﬁ,ﬁiﬁé your Sﬁgﬁ@$§i§ﬁﬁ and
. $?$§iei§ms;* | | |

§ DRIVER: Xt should be in the natuwre of proof-

reading rather than change ;@ substance, but we should be
__ permitted to proofread it before it goes to the printer,
MR, LEMANN: ¥ would want that 42 X were the Reporter,

myself, because it is so essy to overlook something.

“5%%&&% It would be in mimaag?ﬁphaﬁ form,
because thers ig no use sgsﬁd$§§ ﬁaney ?r$ﬁ%;ng thiﬁgﬁ fﬁ? $he
use of this Commitice.

R, §$§§§§= Fow 3&@;56@@%@3?*& gﬁ&éaﬁes; 1 would like
%o offer a motion, which may ﬁﬁivﬁé geﬁgﬁﬁaég,tﬁa% it i@ the
sense ﬁf ﬁha~$$§&itﬁa$ that the Reporter be rgqaas%@ﬁ %@
:abﬁr&via%a ihe ﬂiﬁﬁ%i@ﬁs ia ﬁh@ ﬁatés ﬁaé to some ﬁﬁ%@ﬂ% the
rlaaguagﬁ,ﬂi the ﬁﬁﬁ@ﬁgv

@Eﬁiﬁﬁéﬁ ﬁﬁTf”i'ﬁ’@qiérﬁﬁgﬁéuﬁﬁy ébﬁéﬁtiﬁﬁ to that?

“‘“E @&ﬁﬁgf 3 wﬁuiéa*ﬁ wanﬁ gt g&sgaﬂ hy default,

‘Why not aﬁg how! maay waaiﬁ like t@ hsvg taa% é@gaaf,




CHAIRMAN BITCHELL:

- Wiil those in favor of the motion

say "aye"; opposed. There is none opposed.

EAN MORGAW: ¥ think some of the citatlions could be
abbreviated without any harm, but & lot of them I think help
out & lot. ‘

MR, TOLMAN: Mr. Chairmen, 18 there 8 possibility
- that a sﬁyi& committes would be helpful on this note propogis-
,:gien?

CHATRMAN MITCHELL: I don® think ==

ME. TOLMAN: It seems to me, ag Mr. Morgan says,
' @ome of the notes can be longer and some of them cun be
shorsenad.

CHATRMAN MITCHELL

os

When the Reporter does the best
 he aaﬁg-hﬁ'uﬁé€§§§$ﬁ§3 the sense of the Committee now, when it
ds ﬁ§ﬁ§$grg§§aé ggﬁiﬁsaé out, %ﬁag,?é@-ﬁli have @ chance to

: jé@m@ back aﬁ'it;  %ﬁsa your saggéﬁéiéﬁﬁaeaﬁg in to h&a;rgi
think we have teriaava it %a the R@pﬁwﬁar & to how much géang@ |

’ibﬁ wakes in %ha ﬁffﬁ

gr&ph@ﬁ ra§a¥§ taea he cones ta gxiat 1&

i  for diatribu &aa tu tha~§3§ and aanﬁh gﬁﬂﬁ?ﬁiiﬁ:_

i will éﬁ %ﬁﬁ %@5& x aaa.. ée i §§§

 Rule 4(f) he la;*“ifly &ﬁgé?%ﬁaﬁ §¥ﬁ &a&ﬁaf
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N MITCH

CHALRMA ELL: That is page 5 of your September
roport? , |

JUDGE CLARK: That is page 6 of the %@gﬁ@@%@#,réﬁgxﬁ,
lir. Pryor sent in some changes in langusage, azighg’ééés, tha t

I thought were pretiy good,

‘That 48 on page 8 of the Mavch
repore? |

JUDGE CLARK: That is right.

CHAIRMAN MITCHELL: We want to know vwhere you #re.

| JUDGE CLARK: 1 think, therefors, that I would make
, _ﬁﬁﬁ.éﬁgﬁﬁﬁﬁiﬁﬁ-iﬁ the form on pege 6 of the Mareh report as &
%&ﬁta¥ of %ﬁ?é&ﬁg.

?ﬁa main provision is “and at all places without %&é
district that are within one bundred miles of the place or
places designated b?_§§§ ﬁs& ﬁﬁé,&ﬁiﬁiﬁg gi‘ﬁha digtrict
court,” and some giﬁ@? changes in languape to carry out that
idea. 4

Let me give you » 1ittle of the g%ste??. % understand
_ khat §a§ﬁ@ is sharpening the old kﬁifs, 'iﬁ%$v§3ﬁ§;n§$§ L
result of v&r;aés &ﬁggés%iaég, possibly tﬁé @ésﬁ é;ggét éi
- which wae from Judge §$z§§a££4§s,§a the osse he had which is
 stated in my veport to you @ yaéf §g@j1ﬁ$§4§§§; The caee was
Graber v. Graber, 93 ¥. anﬁp; 281. It ie also stated on page 6
of this September draft. You will see it sé %h@.aiééia of the

page. That is a shorter s%ﬁ%&msn%;‘ Although perhaps not yeot
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short emough, it is a shorter statement than my one of lawt May.

That was the conteupt case?

JUDGE CLARK: Yes, thas is 4%,

CHALRMAN MY The problem we arg’ﬁﬁﬁliagwiﬁg
now raises the guestion of whether by gr@@ﬁéuégl rule we omn

enlarge the juriadiction of the §eé§¥§2 court a8 to service

- of §?$§$§§ which the statutes now §ra$$£§§é; That 15 the

| problen that we bad there. We were worried about 1%, but the

Court didn't have any trouble with i%, ggg$2§§§z§.~

JUDGE CLARK: That is absolutely correct.

MR, LEMANN: You see, you éapxésﬁsé ﬁrégabg arigigaia
iy 88 to what we did in sayiog that you could serve outside

the district within the state.

: The courts seen to h§§§ had wo trouble.
Now these gentlemen, the Reporter and hig assistant, cszéiy
assert that the decision which ssid thet that was all vight,
- which gkﬁ%ﬁ;%ﬁaé'ﬁéia im all é;gh%, you see, they now want t@J
carry it to the point where everybody living in New York within
100 miles of Connectiocut can béﬁn&éiﬁéﬁﬁﬁ&éﬁiﬁﬁ%,;izgﬁa be
sued in Mississippl, my £¥$§§§§’iﬁ Shreveport can §§v§uaﬁ in
Arkanmas, Judge Driver c¢an be saéé in ldabho, and sa‘aé,'ﬁiﬁﬁgﬁﬁ
limitation. . |
As far éﬁ I know, t&@?@.haé been no olamor, unless

it is the sole voice of 3@6@& Eﬁi@%@f%, who couldn's get & guy
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short emough, it is a shorter statement than my one of last May.

&E; LEMANN: 'That was the contempt case?

JUDGE CLARK: Yes, that ia 1%,

AELL: The problem we #re ﬁﬁ@iiﬁg with

now raises the question of whetber by gygaaﬁuégl vule wo can

 enlarge the juriediction of the faederasl court as to service
of §%§§§§§ whick the statutes now gr@gggiﬁég ?&aﬁ iz the

| problem that we had there. We were worried about ig, but the

Court didn't have any trouble with a@, gpgﬁfaﬁeiy,~

JUDGE CLARK: Yhat is sbsolutely correct.

MR, LEMANN: You ses, you axgrgssaé a doubt ﬁ?igigazm
iy a8 %o what we did in §ay$ng that y@u could seyve outside

the éigﬁria% wi%ﬁaﬁ the state.

""iﬁgﬁﬁ &3@@%?&&“ Yes.,

R, iiéaﬁﬁg The couvrts saen ts have had no trouble.

Now these pgentlemen, the B

eporter and his asgistant, aaiﬁx?
asgort that the decision which said that that was all right,
~ which shows that this is all right, you sees, they now want to
carry it to the point where gv&ryﬁﬁég Téving in ﬁawy?asg within
100 miles of Connectiout can be sued in Connecticut, I can be
sued in Misslesippl, sy friends in Shreveport %ﬁﬁ ﬁé g&aﬁ in
Arkaneas, Judge Driver ¢sn be sued in ldaho, &nd &@-Qé,lﬁiﬁhﬁﬁ%’
limitation. | |

Az far ss I koow, there has been ne olawmor, aale&&

it 18 the sole voice of Judge 3@1t§§££ who e@uiéa*& get & guy
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for contempt. Unless that is & clawor, I don't know any clamor

for 4t. But I do thiok 4f I onplained to my bav and other Lars

vhat %hérgrégﬁgai would do, thore would be a great desl of

glamor.

Wouldn?t there be Grouble in

Congreas about that, too?

MANN: 1 would think mo, if they understood it
'p%@@@g§y¢»

cH ATRMAN MITCH

Ly And m&yﬁa in the 8&@?@&@ Court.
‘3 think we g&% by on default on %hs val%éiﬁy aﬁ eur @rigiﬁ&l
extension of 3g?§§éiﬁﬁiﬁﬁi it ﬁlwagg saoned ta me that that
was purely a jg?iﬁé&étgaaag gr@&ia@, aaé 1§ e ea&lé @ﬂlggga
the sres that process would rum in to inelude the whole state,
we could enlarge %%*%a include the é%eie'ﬁniﬁaéaﬁgﬁﬁs and
drag people in %@ i@éerai gourd %ﬁ?@%ﬂ‘ﬁhé continent.

n@vs& gould ses any ﬁiﬁﬁ%ﬁﬁti@ﬁ ﬁﬁﬁﬁﬁ@ﬁ saia&g%ng
the state 1%%%% aaé enlarging %ﬁ 5&? tha @h@ig cagﬁtry, huﬁ

the Court @iéﬁ*% goem %o worry ovewr thaﬁ the 1@3&% kiﬁ.r

gﬁi;i JANN: % mumt say whea the ﬁ&ek&rsh&& comul ttee
e a@a@ﬁiﬁuﬁaﬁ Dean Pound at %&a gxgaﬁaﬁﬁgi@a ms@ﬁﬁﬁg
&gg@ﬁ@@@ﬁ ﬁis vieow that everybody §§§u1é ks gaﬁg%@t to suit

in & court in the %ﬁitﬁ@ %ﬁa%&a anyﬁﬁarag_ ) | ﬁﬂi@ to E&m.

"% don't think that eaaié ba égaa, ﬁaalé it  He aa&ﬁ
"Puat shows that you éﬁa*% saeg ?ﬁaﬁ ?@ﬁiﬁﬁﬁ %ﬁik&ag about and,
what is more, you don?t want ggrkaaﬁ,@_ That wae a 1ittie rough,

/




ggikﬂ,,

but thet is what he told me. 8o we might get that far,

Don't you think we can dispenge

A4 3

| with raising another §é¥§egfs nest hove about enlarging juris-

diction?

1 aw afraid ¥ am aboult to be submerged

h@f&?ﬁ 1 ¢an even get ﬁg mouth agea.

Maybe that is the E@%t result,

DUBIE: %% just touches serviee of process ;

| 1 éaesatt touch Jurisdiction, isn*t that right, Charlie?

JUDGE CLARK: § waﬁzﬁ iiké %@ say §§ﬁ@ﬁ§i§g, 12 1 may,
'baeaage I think this is & é&masﬁ gaqd §?ﬁ?$$i@é. ¥ don't %ﬁﬁﬁ
it to go, so %o &p@ﬁ%;_byrégiﬁu&%av Wo voted for it baiéfé.

That doesn®d é@&ﬁ that we gan¥§_§ets»gg§%ﬁ§% it now, but it

does mean that the Committee was convinced before. Not 8ll of
Likﬁﬁ;' I think there were certain members ﬁﬁﬁvrﬁiﬁﬁ§:§u$§%i§n,
%ﬁi¢§~§sa to be sxgaaﬁéé. But 1§e§§ eénsiéér it ﬁliitﬁié wore,
h in %ﬁ@ fii&% §1ﬁ§ﬁ, i don't Q@% ﬁﬁﬁ &hsxs ¢an be #any

further gu@&ﬁ&en about our pawerg The §§§1§$iﬁ maéa by Justice

,staaa in the gi&ﬁiﬁgiﬁpi ?nhliﬁh%ng @ary, v, §R§9hr§§ ﬁilﬁ'ihé
very point that mewbars of thie Committes bad wrged, to wig,

the vesg grégt éi@tingﬁaﬁa; ﬁ&é complety éig%iﬁgté@a between
sorvice of graéass,'ﬂhiéh is the way of adequate aaii@ﬁ to the
"éézaééaﬁﬁ, g8 compared é@ ﬁﬁa"étﬁéy idens. One is 3ﬁris§égtgéﬁ<
A%he faaésgantsi 3&#15&33&2@& grsaﬁaé %@ ﬁha gen%&, aaé the gﬁaar

is venuo, which is a matﬁﬁr of some gen?eaisgg@ ﬁa the §ar§§§akar o




é@féﬁé&ﬁﬁ a8 to the court where he will be. Justioe Stone went
. into that snd cdted, among other things, the persussive suge
| §9§%$§§§ of ﬁﬁmﬁa¥$}§§>%hﬁ Advisory Qomnittes §§§§~§% the
Zn&ﬁiﬁ&%&; |

i don't mee any escape from that argument now. ZRither

hig argunent ﬁéﬁ sound then and aﬁaﬁé now, or it wasn®t, It

 Beemd to we that wone of the Court reised sny question about 4%,

@h@y*@%&‘&%@ﬁéﬁ to acoept 1t.

Turning to shg*&gﬁéay §§,§%§§§?;Uéaége Holtuoff's came
seemed to be & litile s%riﬁing onse, éﬁt'iﬁ weems to me it is
the kiaﬁ of thing %ﬁa% wer g@t 8 gﬁ@at ééai of, One @f'khg é@gg
ﬁsaﬁi where 9e have ﬁ%ﬁﬁ it & g?é&@ deal, i@ in @ﬁ&ﬁﬁﬁ%&aﬁ
with third party @?&@%igﬁ.  Our %&;ré,gg?ﬁg practice i & very
- useful thing, gsnaé&iiy« ¥h§%»a§ £§§‘1m§xaéésr, you know.

That is very much restricted by %hsfgﬁéblaﬁa of iéégrai ggxagw ‘
diction, ) |

We cut down our lmplesder ?aigrsgﬁgwha% because of
%ﬁsé. There are certain %@ings, @f egﬁ:@@, in zﬁa 1ine of
federal jJurisdiction thaﬁ We ﬁsﬁaaﬁ gnd aughﬁ nog ﬁa changg -
diversity, venue, and 8o aﬁ. But %hﬁ?ﬁ we oan wmake provision
for completeness of a mingle case, A ﬁe éan here, Rﬁ% in
gvery casg, ? don'g pu% this gp 88 ﬁavaxiﬁg ail sorts of ﬁh&ngﬁ,‘u
bt §$~bﬂﬁﬁ§ asaiul is a8 ﬁgirly aarra@ territory. ’

A came that we ka@ turned out to affect a gread m&a.;

‘1 didn't veaiize Eﬁﬁ graa% he was when we vere éaaliag with 1% 8t
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the time. It was Mr. Guy Gabrielson, who was later Chairman of
\ the Republican National Committee. He was g#a&tiy involved when
| they tried to brisg him in as & Shird party defendant iﬁi& caRg
before us, ¥ can't vemember whether we brought him in or not,
but that is the %&a@ of lssue you get where you osn bave a full
settloment of & §§$§~§h&ah i a;#e&é% in the federal court,

JUDGE DOBIE: You could serve him within 100 miles but

éﬁﬁ‘iﬁ the éiéﬁr%gg?

JUDGE Qgéég% in that case we didn't have provision
for that. He was in New 3@?&@?1  He was nearer than 100 miles.
33. LEMANN: - Why éaﬁ*% you ga to 200 miles ov 300

miles? JI£ you want to get completenss

# @i %r@gtaéat, why atop
at 100 wiles? That is only ﬁagtéyiﬁgz. ?h&% is Bn @ié BIOBIB -
packed ides. '

My wmouth is gotting closed alveady,

and I an getting subnerged again.

% go back: %hs original aagg&até@n %ﬁ{ﬁﬁéﬁlﬁaﬁ that
you could serve in any oontiguous @i@%&@a@,ﬁ%nﬁ there ds sone~
~ thing to be said for that, This provision for 100 miles was
a Eiﬁélag suitable compromise, end it did bave the apalogy
that Armistead speaks af, ai the subpoana yraviszeﬁ; which is
old. That is all X hsva to aay for ;e@ &&1@&. |

if Monte ra&iiy ﬁar% afguiag &a g&aé fa%%h _ % would

| s&y letts ax%aaé %ﬁ k. 11%%1@ bs@ﬁags, ai%sg az;, havs g Bort

‘of iden that we all belong to one country apd gb&ﬁ these
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éé¥i$i@a$ ﬁi lines that I go over many %§ﬁ$§‘§ month betvesn,
- BBY, %?@ééé%@h aaﬁ‘?@E% eééséér, roally don't mesn &ﬁg%ﬁiﬁég_
They ar§h§$%$£§§§1.‘ They go back to %ﬁ@lggelsrﬁﬁiggféf inde~
pendence, and 5@5@3. §@§'@ﬁ‘ﬁ§§§%ﬁ$ of making ﬁ@a?ﬁgﬁﬁﬁﬁﬂasﬁ
operate in this day of the asutomobile age, I é&n¥§ a@§ ﬁgg reoal
meaning of saying that now you can ééag g,g@rsag’ﬁr@éiyau?-§@§§§
riaaéi apy part in that ﬁagﬁifiééﬁt atate, snywhere ﬁ@&%a}.gﬁ%
.ééa can't dvag bim o mile if y@@ go over the iiﬁé ioto géaxﬁi&§§Q
1} say ¥ don't think that wakes seuse. If 4t badn's been ﬁ&éﬁ
lavyers Shought of this in the historical past, everybody would
say it was ridioulous. | | N |

‘»ﬁR.aﬁgﬂé§§a  ?&g% arg&aﬁgéaﬁaai_éraggigg yﬁﬁgla'fégg:
Texas to Louwlsiane c¢an be made &baa%rﬁéa? otheyr thiongs b@$2é§§3'
suite, but stiil people aa'§$xas %h;ﬁ§4§§ %hQEQSZ?éﬂ'ﬁﬁ‘gﬁﬁaﬁnmi
d in many respects by the fact that they are in Texns.

%2 we are going to éf&g this down, I sug§9ﬁ§ avé?y@-

body in Baltimore could be sued in Washbington, and everybody
in Philedelphin ﬁ@uié be auﬁﬁ in K@ﬁ York, and what did you
tell we about your paakanéls 434 ﬁésﬁa?

JUDGE CLARE:

it 48 not %xa@ in & great wauy cnses.

L

o @ﬁursa, in antitrust oshes and things of thet kind, you have

;gra&ss% running ﬁhreagﬁaaﬁ the e@uatﬁy.

CHA IRMAN ﬂgfﬁ BLi,

2T

: Ey_sﬁagﬁﬁeg,,‘ N
JUDGE gggg%@j Yea, 1 am referring to %hgﬁf%ﬂ say

_that that is something ~-
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JUDGE DOBIE: As applying to witnasses

In government cnses, yos.

CHAZREAR MITCHE

&2 The thing that hee always sort of

gagged me about At ww

BAN MORGAN: This is the distande in which the

subpoena will run, isn't 18?7

VDGR CLARK: - Yes. That is an old ruls for subpoens,
 We took it over.

i It ds e @%ﬁﬁﬁ%@ﬂﬁafulﬁe'

CHASRMAN MITCHEL

JUDGE CLARK: Xt was a statutory rule origimalily,
~and has been taken over by the rule. | |
§§§§§§&§-§§?§EE§&a, I aduit that this decision of the
$a§xgm§ $$a?ﬁ.$a§§§£aiﬁ$ our rule ﬁﬁagléﬁnaegﬁ gould go outs
side %hgiéiaﬁrigé within the limite of the state gave me a
jolt becmuse logleally, 4f that is‘a valld rule, we can make
the process rus fo Taliforaia ﬁsﬁm How York, but g&g practical
side of the thing s that we have always had 8 feoling that
people ought not §a'hé égﬁggeé from California to New York in
a8 foderal sult. J am $ﬁ§§?i3§ﬂ'¥§§$~$éﬁg§§$§ é%§$$ﬁ ralse 8
rou about ﬁué‘rézg and that ﬁﬁ@ Court found it so essy to suse
tain 4. § nust admit ﬁﬁat,fkavéﬁg sustained a rule that eoxtends
7,%&@ 3ﬁs£§éggﬁiea for service aﬁigréeggg;ﬁiﬁhia the limits of the
‘state, I haven®t much of an avgument ngainst & rule that you can
sue in ﬁg%-?éyx‘aaé ﬁﬁéﬁfgéféé ﬁi&viﬁ gaz&fﬁraga and make him

come to New York and ﬁi?%“a'1§§§§g~§ﬁﬁ~§§§g§é ﬁksrcags.j ﬂ
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fogloaily 1 don't thiok there im any differvence.
| . There is something more to At than just comfortable
litigation in the federal court and gottlng all the issues of

the case and all $he parties involved, and all that, present.

It is this dden that you cen take & man and drag him across
the country in private litigation. The statutes of the United
. Btates bhave never done it.
As I ssy, I don't kuow what argument we cn make

sgainat 4% wow, their heving sustained the rule we did neke.,

| MR, PRYOR: As I understand it, this proposed rule
ﬁ@&iéﬁ?ﬁrﬁﬁgéég 8t all the statute with reference to jurisdic-
tion.or venue.

W DOBIE: That ise righﬁ;’gas% servige of process,

MR, PRYOR: 7This is Just service of provess,

JUDGE DOBXE: And on parties, not witnesses.

MR, PRYOR: X bad s third party case like the one

you sﬁggéﬁﬁeé, whore the action vwae %a §9n§§az Blufie and they
wanted to got a third party 4n Omaha %%?ﬁ&% the river and
couldn't get him in. B

JUDGE DRIVER: Indirectly, it would affect venue as

& practical matéer. 1 have had severasl g§§$§ where a plajntifs
residing in $§§§%ﬁé4ﬁi$§§$ to sue a defendant residing in Idsho.
He can get vonue hﬁﬁ%ﬁéé'ﬁh& plajntifs 1&#@3 in Spokene, but
'gﬁiags he oan &a@é%gia ﬁhargggha ?sﬁiéea% ?aﬁﬁ éaaﬁﬁaé to get

‘service on him, he can®t get jurisdiction of his person.
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Under this amendment s resident of SBpokane Qaﬁiévsag_'
a vesident of Ideho within 100 miles of the court and get f’
peﬁsan&i service on him, “That %ﬁ‘traeg i8nt 1t? Under the
old rul@ he eaulﬂn‘%. | |
€E&§EHA§ gt?ﬁﬁﬁ&& Thsﬁ is right. o
MR, LEMANN:  Of course, you would have to employ 3
3ia@yar, oven 14f it ﬁas withia‘isﬁfmiléga"zyaéﬁiéﬁ*ﬁiggy‘a ,
:f’aasg iﬁ ﬁﬂsgisaipgi ﬁithaaﬁ @ Sigﬁisgsgpi lawyer. - |
ﬁﬁﬁzﬁﬂﬁﬁ ﬁi@%ﬁﬁh&* As S aaié, I dan't see how we .
ceulﬁ gag at the t&iag beeause of tbe pa@er of & pre@&éural
_rula as laag as tﬁay have &astained the ‘rule ve bavs made.,
ﬁﬂ kﬁﬁ&ﬁﬁa- B i éaﬁft thank that a@aessariiy f@lZews,
1 thiak’esrtaiazy %haxa &a o blg differenee 13 degree, ?hsrs
ig & shara differeae@ &n t&a suprema caart 0. ﬁhis extent, and
rtﬁey iaigbt eve‘a gasg at whg’c we have éene. _ ! am raazly mt
pntting iﬁ 591@1? on the @uasﬁiaﬁ a£ gﬁwer, azﬁb@ugh 4 Eava

éaub% sﬁﬁﬁt tha pewa?.A iﬂ$§;gu@%&ﬁg:%§ Q§,§§§'€§§&§§§iii§¥ of

- the ehaage.

‘ B@AE ?2&5:én I am eaaiasaé mygalf an why %ﬁa vsaue
/ ﬁ¥Q$i$&ﬁ§§ éeu*t %aks eare 62 ysn§ pr@biem. -
| ﬁR. ﬁ@ﬂéﬂﬂ! ﬁﬁ,_b@sﬁuﬁs it the pxaiaﬁiff rgaiéas in

' %iasiaﬁigﬁi, ia my @ase, ?er axaﬁple within 106 mlles ag

:;1 2Leu1a3g§$, yau hava veaae whﬁzker x Bﬁ thﬁfé'ﬁr nat, if ha

\  could geﬁ he&% ai &a, ané &n thi& Way hs can geﬁ halé ai we

,ﬁwiﬁhaut my ever bs&ng in ﬁgssgssippi. S
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UDGE CLARK: That has been a decision mede by
Congress of very long gtaﬂﬁi&g,

MR, LEMARN: On the venue pa&nt, yes .

UDGE CIARK: ?he venue 9? eiihsf she&lﬁ g993ra.7 |

éﬂaiﬁgﬁﬁ §§?59$LL; x daﬁ*t éaay %hé pover of Qaagraﬁs
to provide that if @ gi&igtgiﬁ-livea in New York he can sue a
,‘fe&iéeaa of éaiif@%n&a sﬁé‘gaﬁéé him'éﬁi ?ké?@'aaé"iﬁraé.hﬁm
l/to rsspaaé in ﬁa@ ¥erk gué eéae a$r¢$$ the gauntry to do that,
I don't gaaa%iea the pover. of Eﬂﬁgr@gs. ~2§@y eau.make’th@
ﬁﬁiﬁ@@ Sﬁ%@@é @&g é&sﬁgi&tlitlthay plesse. i%‘&s a se&%iﬁanﬁaii
distinction. I bave always ‘%ﬁéﬁéé@éﬁ why the Court didn't have
BOY e traabla giﬁb ﬁar raia 26 we havﬁ it ah@n% process xuunzag
outside the district as long as 1t 18 ﬁi%hia she state.
DRAN ﬂ@ﬁﬁ@ﬁ» 1f we é@a*ﬁ 3a$arfesa ﬂitb the state's
rights araieis,:, "

»e&:mﬁ HYTCHELL: " We made the break in that case,

and tha% is sha% $ thaught ah@at the deeisieug St ngeﬁed'the
l;éaars ﬁﬁ tbis @gmﬁittaeis previdiag a praeﬁica rula aaabiiﬁg
'ga feli@ﬁ ﬁa b@ haaiaé across %hg aanaﬁry te éeiaaﬁ kY iaderai
'sait.,x B | | e
| éﬁﬁﬁg ﬁgﬁzgzl xﬁ‘wﬁﬂléa?t’ﬁage éhy difgéféﬁeé.' if you
,sa? it i 18@ milea 02 aay §i$t§i§$ eéar%, thea thaﬁ ia all ’
 right tmdsz? geaw rula; isa’% i::zat x‘ight, ;;*aamm? ,

| Jm:s; GLARK:  Yos.

JUDGE nemz{ Whereas the i@iﬁasﬁs rule is limited to
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MR, DODGE: It is for the benefit of the aﬁh@y*@%ﬁi@é;

The wan who starts tﬁe 1i§$gﬁﬁi@& 48 the one who ought to agﬁvela’

R, zié E%: If you are going to limit this to third

party practies, S cAn BE0 SOWMe KArgUMent £Ef it, as Hr. ﬁaégg

has Just suggeﬁtaé. of éaaxsa, 1 zesraaa yoRys aga t&aﬁ .
naciilarxy preéaaéiﬁga aay gerﬁi& yga %a Bgiag peapze ia te the :
';iéaéersl eauxt tha% yaa aa&l& naﬁ haya araugaz %a arigiaai;y. |
ﬁﬁr iﬁﬁﬁ&ﬁéé, 1£ yﬁu gﬁt & reeaiv&r, 1 found yaars aga in the
fsﬂsxai e@arﬁ ﬁb&% a ?segivar who is a ras%éant @f tke sﬁﬁea
eaa bring za aﬁethar yaszéea% ai taa ﬁﬁata. He can sue
 another zesiéaat aﬁ thﬁ ssma state zﬁ ‘the iaﬂax&l esurt &aé
éalisea a ﬁi&ﬁﬁ ehgangh %he réﬁ&i?@f&hig;v |

"} can see that in this question of anéiilsry proceed-
| &agéfyéazﬁaghﬁﬂﬁsks.saﬁa argument that g@?ﬁiﬁt@é‘a court to
get évéegbééﬁ ‘that maaa to have. I am just vonder ing, us the
éﬁs%u&sign geas aa, ﬁhathe& Ve aeulé gérmit th&s to be éaae in
& thasé pﬁ?ﬁy praﬁaaéiﬁs or pexﬁaps ﬁiﬁa 3n the ease of an
‘"iaéispaﬁsabxa §arty,.ané not othexwise. That would resﬁriet
11% eartaiaiy %a a reiativ&;y snall number of eases. 3

Shaﬁ éa you th&ak of ﬁhst, e, saare?

""?%%seﬁ MOORE: I think that is & §ra§t§ good com-

promise.

, © CHATRMAN MITCHELL: 3t den't such a glaring proposi-
tten. o

¥a; LEMANN: No. 'The practical results are not very
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serious. After all, if you get wixzed up im a controversy with
other people, you might make more of an argg@eai'ﬁhaﬁ“y@n'
{ ought to be,b:euggﬁ in to get rid af‘i?,,&itﬁaugﬁli think even
that is arguable. | | |
JUDGE CLARK: There is another thought that might

coue out aﬁ ﬁh£$Qt$§§;>whe§hé£7§§rha§g‘hars,_nnﬁ.pﬁéﬁ;@lgfe&éeﬁ
© where, e should make different suggestions in this publica-

“tion, ﬁﬁi@h'ﬁixl.ba°:af:§ba7beneb and ber, We could do it.

" Ye have done gé béiéré; ?&zg éﬁviéﬁszy ié7a $§€%af,ab§a$~ﬁ§$éh‘
members of the. Committee haés éi£$gxéﬁ§§$j§£ v;e%;va$ i$5¢§1y
‘natursl. «ﬁaghﬁ’aﬁé éemeﬁ%igsvﬁg‘aﬁgd‘ie:{géasenﬁiné §2t§r§aa s
tives for éiaegssian? | | - _ 5

I thaak ehere azghﬁ ha 1 anagsr e : éaait kaaw haw
1t waaid eama euﬁ 9&& ﬁhere might be a éangez ii we do véry
1&%%13, nﬁ tﬁea h&ve pabiiaatian tﬁ shs bench anﬂ bar. haﬁ i%
might saaﬁ sg thaugh ﬁa ﬁer@ makiag B let af fuse over some -
very smail tﬁzngﬁa' i%ﬁAsra §%?§;9£-¢§r 3¢§',¥ th;gkfkaa =
»iﬁiti&ﬁe. 50 to Speak. ﬁa,sﬁsgéSﬁ;iﬁgag,:tgﬁgisenég ideas with
,iﬁtbers, and ' on. 5. o ney ;} N >,

ﬁigbt there naﬁ be sﬁasﬁﬁiﬁs %@ be aaié gaxgapa in
‘this ?31@; aaé ia ﬁther xulag, %ae, w&&ga we hava g&iﬁe a
‘vdifﬁereneé of viaw ané ﬂan°£ need t@ waka a iinax dsei&ieu now,
 €94&&@3&&@,alga;ga&;?Qa_aaé gsgvreagﬁgags;fr@a the bench and
bar., ' : ; LT e N L

| CHAXRMAN MITCHELL: 1 think 4% would be just stirring




107

up the animal if you put this problem up to the bar in the
aiﬁ@?nﬁtive, whether you could aé'eﬁgiés*%7h§iag 2 fedoral
action in New York and serve good @géeeéé on & defendant in
California. I think you would get an awful squawk. I think
, ﬁeégras% itself might well vebel at that.
~ This other %hiag]éiiﬁﬁeﬂléhrangh because it seemed -
o appropriate to give a federsl court sitting in sny state
' §@gi$§i§§i@§ Yo Berve provess suywhere in the state. That
‘seemed 811 right. |
g@.vﬁﬁﬁﬁ§§§  Yﬁufgéaié_gaéggé‘ghe-égéﬁraaas'ggjiﬁaf
s§a§@,€%r§~e§s§i§§_ SRR u o |
v%ﬁ%%ﬁﬁaﬁ Ei%ﬂﬁgiﬁs Bﬁ yan hava maay state& ﬁg which
| they ﬁave ona éi&%xié&? %hﬁ £eéeral s@ur% ggee@ss rUne any-
where 1& ﬁha Stﬁ%ﬁ.: 3 B syaakzag éf ﬁi&a&aaﬁa, which is one
f@ée?al é&sﬁ?igﬁst ?hsreryﬁa,hava 1. Wby r&is@ 2 row about
making §e§'§é§§5é§e'ﬁi&%riaﬁ-a@igﬁr'as‘pfséésg is eeﬁa@rﬁeé?
| MR, ﬁ*ﬁﬁﬁ'- L § h&v& aeﬁ haaré any argumaat 4n favor of
, giving %h@ g%a&rﬁl righ% ﬁﬁ B &iﬁiﬁeﬁ ai one ﬁsa%e,ig iitigatiaa
i@m@nﬁ&@ by ﬁi@,ﬁa drag a raﬂiaen% af aaaﬁaar state in to bis
»staﬁs. ES @aa #Bee %&e arg&m&a@=in f&v&r @f“sama ﬁf ﬁh&a& :
&?@&i&liﬁﬁé cases where tﬁﬁ m&ttaz is iaaiéaa&mi ta axistiag
»fiitigaﬁiﬁn, bgg %bag 13 tha &rgﬁ&&aﬁ iar gewaitt;&g 8 rasiéaat
IITaf Augasta, ﬁ&igs, se érgg 3 eitiaea @i %aaaaahuse%ﬁg dawa to

: gﬁ&ne §s? hig own §1$3§u¥$ aaﬁ sstis£geﬁiaﬁ?

ggggg CLARK:, §% ﬁﬁ@ﬁ 3aem ﬁa ne tbaﬁ €k§?$ 3@ L
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rveagon for it than here suggested, %ﬁé%évggi@éﬁhﬁ'%@“ﬁé@féiééffgg :
,ﬁﬁgﬂé;'¥§§>§&rtié§iaf cuse of £ﬁ§§é’§$i€£§§§*§;ﬁélééﬁiﬁ{ﬁéééié?ﬂ
4 $@ ever&m§§asiﬁa, but ﬁe?§¥§§$§@$$ té&% §?ﬁsan%s & 1%%&3@ aﬁ |

the kind of gietu&s. @h@t was B fellow who e@aiéa*ﬁ be rasghsé

by contempt in a Eﬁtf%@gaiai setioh because he waat over ﬁﬁ% o

1iné into ?%rg&a:ﬁaa o ,, | -
| , :) iﬁ sesms ﬁ@ ne zhgg th&t ﬁlluatratas samawhaﬁ %ba
:ffﬁaiuifé§7viga. What i&-ﬁgahing%eﬁ,~§‘ go' ﬁas? Zﬁ-sesms t@

| m& i% is vszy éifiiﬁalt to a@y that %ﬁshiag%aa, D, E., is 3n$£

" the ﬁiﬁ%ﬁi@t aﬁ @alumhia, th@ sa? tkiﬁg% 32& geiag.' §ss§iag§aa,~

aﬁi €., fxem %hs s%&aﬁpﬁiat af eveu an ﬁuﬁaﬁgbiia aa&iﬁaa@ @x S

| :-fany of the numerous things %&mt may coe up n court, 18 ikely

- to iaexuée azi %ﬁ@ paag%a ﬁha iiv& ia ?i?giﬁé&, ?airfax gnd-
alaag %hraugh %hera, éﬁﬁﬁ %g Al@xanéria, &aﬁ in ﬁagyZQQé i% is
‘Q_'ﬁilver $§?iﬁg ﬁaé thesa variaas gi&aa&._rzd o

Xt aas saemm ! suggaﬁt. a liﬁtia ﬁnfer%nnaﬁs ﬁh&%

you ﬁi@ﬁt havg aa aaﬁa&aﬁi&@ ae&iﬁanﬁ ig one’ ef %hesa maﬁrayali«;

N"%an aréas aaé yaa iia& eﬁat aaa gf ths& aiéepa g% aight aﬁ a

':u‘iaig%glﬁ éggganeé, aaé ﬁkeraiﬁra k$ %ﬁ éntirely eu% 9f t&@ pie&ﬁra-

s £ar 8§ k&s faﬁerai @aﬁrﬁ i aeaeérneé.; It seens ta ne to

"‘¢{ m5k@ 3aggiga rsther 1a§51ﬁaé as a §?$ﬂ§ieﬁ£ aa%ﬁer‘

Et iﬁ aamaﬁh&t axans $§$ iiae ! n&s tryiag %a anggaﬁt4»

A€f§éfe¥ﬁs §£ ys& ksvs ézvaraiﬁy sufiaéietiaﬁ, éivers&ﬁy sarisﬁzaa-

"14%$aa aught.ﬁa'eﬂrreﬁgaaé t@ thﬁ k%aéiaf;ralief y@a @%& gat ia?éfs* q

' ""@tat& Gﬁﬂr§$.‘-?h@ vay sﬁr e@gaaaiggas é@vaiag, our eamﬁuniﬁiegf?

Yokl e L
1 i

P
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'"eagsgg dn saxagg aﬁqa aatte; ﬁaﬁs seﬁgaq& gauﬁ %aﬂﬁﬁ I
V;-gaaggésaas aa@ ;e 9aaegaqung ur aaagax v :

¥ aagagga sgq K%%g 9&;%63&9@ @aeg 6@ gss&é&ﬁg ga& aq agﬁs @ﬁttag |
| guvos %ﬂﬂﬁﬁaq ﬁtﬁm@s a@aa@nﬁaggﬁaﬁ aa etﬁwazﬁg ga @aggssg&
sqa oy dn gy ﬁaxg %;ﬁﬁﬁ ‘agsgs a@aq nag g@g a? ﬁéit@; ﬁf;’
%ﬁ?&ﬂﬁa a,uea nos g;“ ‘p%ﬁﬁ't ”'ai a@ é&as @ gﬁﬁ g

‘aﬁgasny ;a guéﬁ@&ﬁéﬁg sqg ge aaaentgag qu aa @igﬁuﬁmg 8q eng
pesaddns gg& $§§a€ aqa aasg& gﬁ% aﬁ%&uagg&sg§~e Qﬁ $§ﬁ guﬁpu@;@g?ll
au3 exeyn u@?gatgaixng ® aszé eg Ky @@ ﬁﬁ?&ﬁﬁﬁ?ﬁ ETTTY sagaa"
oaon 3@3@;@&&&& gqg ﬁ% @z&&&et egeug@;@q&@ aqa pue- ‘ﬁtqﬁntéﬁglbt
ga 40324870 8Ul 0% u% azdﬁaé ﬁexg gtnem 5@%& ’ﬁﬂ%&@?g@?aﬂfE “
ggssgmmaa s&& aa@ eﬁa qa#&a ﬁg g&n@a sas aa@@ £aﬁa§§@ﬂaa @ﬁz ;a
g aaaﬁaaqgang ug 0% ﬁﬁﬁ ssn%saq ‘iﬁﬂ% e&zt 33@@5@&9& ‘aaaéat %
aaﬁ%@z& gtq sxa@axiéﬁﬁas peBeiie a4 ;e euo qagq& ﬁ% aaﬁas auos
: xe; @ﬂaage peguny ‘esﬁa ﬁas&gésﬁaa ¢ ‘ﬁaﬁgsﬁeg»zsntﬁﬁﬁ 6880 ¥
pry ﬂqu ﬁaqa ‘5@§gﬁn§ ;a gua@gaaﬁ&g qu pﬁﬂaaﬁ‘ﬁiﬁﬁﬁﬁi 843 §&§ 
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 $£§£%§§$ that has a desirable effect.

We bad one 1i§§1§ cese, o aﬁﬁﬂtariaéﬁiﬁg'ﬁaﬁsgiraey;( élz’ﬁﬁé,
bot shops ﬁ@?é ig Chicago. ﬁﬁé”@ﬁ‘%ha'aﬁtﬁ~ia'taaﬁéaﬁyir&ey
 was in West Virginia. After we éeéiﬁﬁé:%hé ea&a;‘i‘aakéé'%&e
‘éisgwieﬁ aﬁ%ﬁfﬁéy "ﬁhy did y@a try ghat cese in ﬁas% ?irgi@&a?“
 ‘3é s&id, “3 wi&l t&ll yau v&ry aimply* The £ive wi%%aasas we
had sadd ‘Ehéy vould never go to Chicago, that if they did go to
ﬁhicaga &ﬁey aenién’t 1ive %we ﬁayﬁ eut %ﬁaﬁe. They:Qbuié do.
'aaythiag in %he wewlﬂ, g@ te gaiz anywbera ga the Bast, bgt tkﬁ?l
would not go to %&iﬁ&gﬁ.” o | o | |

| CHAXRMAN MITCHELL: Thst has hé‘éﬁ abused by the
‘ﬁaga§tm§ﬁ€ a%tsﬁsﬁiﬁe; X am ﬁalking aﬁa&ﬁ eaﬂea where thsy
.usaé that ruxe to hsra&wggglé 8 i&ll@ﬁ &ata a8 jari&é&ati&a
where ‘he is at a éisaévaat&ge. |

gﬁ aeﬂﬁﬁa ﬁeaiﬁ auég@ gﬁztseﬁf‘s casa be &a&ag care

of if yau haé s previ&ien alzaw&ag graes&s in ¢ﬁnnﬁe$ian ﬁi%h
an atﬁemgs %e aafﬁraa aa axigting jnégasnﬁ over %&g ataﬁ& 1ina?
| '_' Jﬁﬁﬁﬂ Q&ﬁ&ﬁz i dea*ﬁ kﬁﬁﬁ. Et 1s ﬁeasib}a to @ﬁna'
[’feaave %hai by a @eri@g of sapagata gravigians yau eaazé cover
'_ui%, bn% zt ﬁaems %a ms thgra wanld ha?a to be @ seriaﬁ of
: *ﬁsgpaﬁat@ praviﬁiaaa. ‘, _ “
R 1t i& snggasteé hsra ihﬁﬁ ﬁbg thiré garty situﬂ%&aﬁ
" is an appeaiiag eaa. ¥9& ﬁﬂalé hgve ﬁﬁ have, ig yau are g@iag

'}'ﬁe é@ iﬁ, a series ﬁf &aﬁli, sep&rata grevisians.; §% ﬁaams to

il
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me that sll these sort of nogate the prié@ip%@ that we %&?ﬁ
tribd to carry out encept when it bits cases sﬁ;ﬁhi& kind, aaﬁf
that is pgninst frogmentizing Justice, bretking all these cases
up dnto small parts, and this ;@ 2 yﬁﬁﬁ of it. éa hgvs gotten
away from it in & good many rasgeeta.>

CHAIRMAN MITCHBLL: We provided in the rules that

when judgment was rendered in the foderal court you could take
& transcript of that judgment and record it in the court of any
other jurisdiction aaéﬂpraggaﬁ $o issue axgaaﬁiag éﬂ it there.
We vaised the question in the rule ourselves, and mentioned the
question of the gﬁﬁar‘té make such a ruia.r»?hé Courtg reﬁs@%éé‘
that, It mest have baen,éa_the ground thaﬁ.iﬁ éiéa?t believe
in the power by algraatiae rule to take %bé'&ﬁégmeat of one
court and file itvia another diﬁﬁ?ﬁé%} o }_
| Qﬁﬁx'ﬁegégﬁz The revi&iﬁg éé the ﬁa&e, tgevgwg@éat
?ééérﬁi'Qﬁés allows it mow, .‘ |
| JUDGE CLARK: It is now the law of the land, and it
is w@fki&g»vﬁrg well as fax as I eani§é§. | :
| CHAIRMAN MYTCHELL: Of course, it is the vight thing.
to have it that way by statute, but the Court wouldn't allow
~ you to do it on rﬁisﬁ . . |
| DEAN HORGAN : ‘3§“§§§fé§§ﬁaaﬁ%s had been awake on
the ﬁe@a,liﬁ,ésverwanid havé>g9a$ through there, either, for
that matter. |

. CHAIRMAN MITCHELL: 3 don't know.




HR. DODGE: There won't be any objection to letting
_rth&% suit on 2 Judgment rendered in one sta%g be auf@yﬁaablﬁ“;"
jﬁi@h&ﬁ these limits by 4 new suii in anobther siate, but ﬁhé?é'
are vary»limi%eé §3ﬁ§$eﬁ of cases wheve you really need this,

"~ and you ave sdopting a remedy for $§§$@ £e§ cases ﬁy 8 %@?g
'-uﬁyesé rule which g@@é far beyond what it seems to wme we ought
to a699§~< | »; | | }  . |
| AN Hﬁgﬁéﬁz_.?ﬁﬁ_ﬂ@'ﬁave_é;iaﬁ:af‘t?éublﬁ w&ﬁh

‘inéiépanﬁaﬁza party aégeﬁg‘ﬁhaxa they are on different #iﬁas
"ot a state line and geﬁhiégea§‘§e done. o
QE,‘?QYﬁﬁg In third party g?ﬁ@eéufes tﬁﬁ.
@E&iﬁﬁég ﬁifﬁﬁﬁ&%* You. %euiéats consider making a
. rule to ka¥$ gr@eesg run, ea&ssé@ %hé‘éﬁ&%@ 1&&&%@@ t@ aases

fi%k@ %h&xé’ﬁarﬁg cases and zﬁﬁi$pag§ab%§,§s$$1§$, something
like that? ,j | 1; ' | o |

| szifsﬂ !aeidantal ﬁa exis%iﬁg iiﬁigatisn or the
;ﬁﬁiﬁf&@ﬁﬁ&% of ite 3&&3&3&%&. : } |

»gﬁggaggﬁ gzxgﬁsg&z ?ha,ﬁfépasal,h@#e wauié go away

| beyond that, o |

MR, DODGE:  Yes.

 CHATRMAN xxieﬁshmﬁ_xzﬁgaﬁ'aas‘atgaaék;;Asagﬁésa we go
'éewﬁ te iﬁncﬁ. | o

cow fha ﬁ@@%isg was ree@ssaﬁ at one aféiaek p.m. sue
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WEDNESDAY AFTERNOON SESSION
March 24, 1954

The meeting of the Advisory Committee on Rules for ;;

_@ivii Procedure reconvened at 2:00 é?aiag§,>ﬁi11$ag D. Mitchell,

ﬂhairmaa of the cemmittaa, pﬁ@siéiag.

ﬁﬁ&iﬁﬂéﬁ BiTﬁﬁE&&’ ﬁh&ﬁ w& aéjaaraeé wa ﬁaﬁe talking

, ,,abaat enzarging tﬁﬁ paﬁar aﬂ the £eda$a1 eeurt ta sgrve process

throughout tbe ﬁagtén. i éan*t %hiuk we came to aay eanelus&aa

 about it. $ was askiag az 8 rule af ﬁhgt kind should be 11miteé

ta inciéantal at%fibuﬁes af azﬁiaary igtagatian. As appiiaé to

_ inéisgeﬁsabla pgrty or ﬁamething of ﬁhat kiaé, you Qight ga%
by with i%, but my faeliag is that 1& s a risky basiness te

, taka ena big-dﬁmp and gi?a the feéeral e@urﬁ ualimiﬁeé pawey to

drag peagia all over tke Qaiteé atatéa ta anawer 1awsuiﬁa in

 other parts ai ﬁha eeuntry..,

1 think that ia abeut where we quit. is ﬁhéﬁé:aays

 thing nora ta be saiﬁ abaat 1t?

?’E BQBIg~ 1 balieve it AE a geﬁé rule. I can sse

= E let af %hearetieaz @bjeatiaas %ﬁ it agd knew LE 1ot of peogis

are gaing te kiek on it ia ‘the big gtates ii they have te g0+

_,It seams t@ me that 1&& miieﬁ, it it eearé&gats& ﬁitb the wit*sf"

aess prﬁpesitiag, is & gaad rals.;-l @aﬁlﬁ-l;&e %a try it.
3 believa it 1& eniy iair to say it is geing o maet

witb a treganéqus leg_gzlappqsaﬁiaa,frem ﬁhg bar=aud¢§rebably .

from Congress, 100,
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CHAXRMAN MYTCHELL: Do you mesn the rule would not be
1imited?

OBIE: Just the way it is drawn.
JUDGE CLARE: 1 do think the way to ta@t whether it is

Vgasag ga draw appaﬁitzaﬁ ig to put ig @aﬁ %aﬁtaﬁavesg and see.
?The suggastggﬁ was made %ha% th@ arigiﬁal (£), the tsfritaxiai
 limite rule, ﬁ&a gﬁing tﬁ astart a g?eat éesi et traable, asé the
fﬁhaira&n sggeagé it aaé in a££eat sﬁagaé 8¢ in a zatiar-t@ ﬁka
sap§@a§ ﬁﬁurt. Evarybeég was gu% on aa%iea of %h@ very. é@fxaate
) @uestiag, ?ha% distinctly did not ralse the question.

© CHARMAN MITGHELL: 1 didn't write & letter to the
;éaagﬁ;» There aggesreé in & note some ﬁaéagiau>ef_tﬁe power.

It was s%a%sé ina nata..y

| JUDGE @Lm&« 1 #sh:%nk 3.% wag in the letter of sube
;'ﬁisaien._ i %hiﬁk yan ﬁiii fiaé 1% %t tbe haaé. It was publishe
:ed éa the yrali&inary é?aft, ahawiag ?ary d&aﬁineﬁiy that gﬁay
nembers of $ﬁ§ Qﬁmﬁiﬁt@@ &heugbt thaﬁ was gavaliéd
; A o 4 4 asems te ne %ﬁa wﬁy %a teﬁﬁ this would be tﬁ puﬁ

i% out wi@k a faiy aﬁatemsa%s aaé ;et'a Bae ig %he&a ﬁili be

j_ graat epgasiﬁinn,

éh%% wka% §erm dmss your rule
ﬁake ﬁa%? 1 had taa iéa& it was 1&&1%@& ea aarﬁsiﬁ types of
‘ Qasaaa‘ Am T wwang séa&t ﬁhas? "7 e |

363&3 c;aax §ﬂ, i% ia aatﬁ Th§$ ia a anggsgﬁéen

that has eems u@ ia thgﬁ maxﬁiagﬁs éi&&ﬁsaian‘
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eﬁéiﬁﬁéﬁ MITCHELL: How doss the rule read as you have
drafted it? |

JUDGE

'§$§333  The final form the way I would pé@&@n%"‘
it is on page %é |

"A1L process other than subpoens may be served any-
‘where w&%ﬁig the ﬁeryiaﬁriai 1&@&%& of the state iﬁ which the

',ﬁéistyieg gourt ia held aaé a2t all p&aﬁes §1thﬁ&t %hﬁ éi&ﬁ?i&t

‘:}f_tha% are within one hnnézaé miles ﬁf the glaea ﬁﬁ glacaﬁ

designated by law for the beléing of the district court snd,
when a &ﬁatﬁ%@ af the Qniﬁaﬁ &tatas #0 yraviées, with&n the
iﬁarri&agiaz }iﬁiﬁﬁ previéeé in @uch @Eaﬁuﬁa.

?kﬁt %ﬁ to gover the cases of nationwide servigs wﬁtaa
&s permitted in several ;astaﬁéga,,ineiaéigg ga@iﬁr&gt CABON
: &mplaaﬁﬁr, ané 8O on. | |

Taat is %bé saggesti&n.

EEﬁlﬁﬁﬁﬁ uxmeﬁﬁmzs You ean*ﬁ serve & subpoens more
than 100 milas iyam the pi&é& of t?iﬁl, aan gan?

- JUDGE D sx&; That is x‘:&ght‘

HR,ZLEX&&S? In eivil antitrust cases, to what extent
_cg#gﬁn gue people away from their rgsiéaaﬁa? |

ARK:  What easaé Kéﬁ?«'
MR, LEMANM: Antitrust §&$53; 65#£1f
a‘v:sﬁﬁﬁﬁ Qﬁﬁﬁgsj giv;lzaniiﬁrﬁst easaé and interpleader
eﬁée&léﬁ i %hiég ﬁhaée éré'éafa&f Biii, what others? Those

- gover aa%ieawiéa rnﬂaing ef ﬁafviee¢: :
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There is some provision io certain

PROVESSOR MOORE
suite to compel the issuance of a patent. There agaa?ﬁ‘ééa
ﬁ-ﬁaay situations where Q%??ié@ runs nationwide.  There are a-ﬁaﬁ;'

ﬁﬁ, DODGE: Treble éagag@ saigs.eén be brought
wherever the defendant can be found or whevever the defendant
' 4@ doing business. Isn't thai so?
| MR, LEMANN: Ye usually get personal service on him
%ﬁ@rea ?ﬁat wouldn 't he annlogous to tk;g 1@@ wiles from where

y@u iims,

JUDGE DOBXE: A patent sult, of course, can be brought
-n“aﬂywhsrﬁ that the§& hae heen ap act of $a§r&ﬁgeaent and where %h&
man has a placé of @uaixa&s. ?hezg is a tromendous amount of

.ahe§yiﬁg around for those, Ye &ﬁaﬁ %hat.
SMANN:. The only thiag that ﬁrﬁubiag me about

,t&@ Ragar%@rta gaggaﬁﬁiaﬁ %@ thr@% %k&s out. to %h@ bay is that,

. unless we state to tha eanﬁrsry, tﬁa bar would have the right

"tn assumﬁ thaﬁ %hé ﬁamﬂiﬁtaa faver%ﬁ 1%,l ;.gﬁ $§¥€ ﬁhs Commit~
iriﬁaa does ma% aaﬁ&&gguszy ﬁavar it g.gﬁ-uaﬁgéuis whether the

ma&ari%y $a?§@ it

1t ws 3?@ gﬁ&ﬁg ﬁé &hr@@ ét 6&% ?ﬁ ths bar, 4 p@?&@ﬁm
a8lly think 1 would 12&& iﬁ %@ be nﬁﬁeé %&a% ﬁt 1@33& one member

‘of the gamaa@taa is éeab%iul abaﬁﬁ %%g;

'I; DG

34 c&&a&. 3 see na xss&ﬁn @hy y@a skaaiéa’& ﬁ%&%@

juﬁ% how thﬁ gamm&tzes aﬁgaés,
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CHAIRMAN MITCHELL: You don't neaé o count noses .
You can state that on this proposition the Comuittee was @i?i@&é;
' something like that. |
R LEMAYN: Yes.
 CHA TRMAN ﬁ;@aggg&s »Eha%iﬁ-y@arcgleasara?"

f*ség-gaazg- I aavg that ?e suﬁ&&t it and get the
‘?aaaﬁiga a% %ﬁ@ beneﬁ aﬁé ﬁar af the eeaﬂtfy.

?ﬁsﬁgssaa ?i*gg’ ﬁanlén*i i% hs weza te subﬁiﬁ AR

.ather al%efagtiv&? You m@y have an gvsrw&ﬁlaing aambsr of the

| bar who may u§&e1§ this, but sﬁizl a8 great maj@rigy aﬁ t&ém whe_ |

would be ﬁilliug o ﬁﬁ?ﬁﬁrﬁ @ ?81& p?eviéiag ier @%ﬁt&ﬁargéiéfﬁ

‘ial aar#ie& eﬁ greessg ralative ta ﬁhird«party g?ﬁ@%%@ﬁ and
»»’izéiﬁgﬁassbie parties‘i o | |

| ﬁa. kﬂﬁaﬁﬁs ! tbiak ﬁha% eughg %e be aah&&tﬁsﬁ

‘alzéxﬁaﬁaveZys

DGR ggg?ﬁﬁg x think %hey ahauzé be gefmattaé to

v'}ﬁxﬁress a shﬁiee aﬁé a@ﬁ hava aﬁ “izan cueta&n eiaeﬁiaﬁ where
they ﬁay Qiﬁaew “yes“ a; “na woo o |

;»;;g g%ggg 1 s&aﬁié ﬁ&?gy ﬁh&t.;

esagaxaﬁ HﬁTﬁES&&a All ia iavey as sabgigﬁiag %ﬁg
 “ raza in tﬁe si%araaﬁéve&, aae the praaess saé th@ a%hsr 12&1&6&
”fta t&see s§eai§1 ﬁyges of eaass, aay "%?ﬁ”% agpaﬁaﬁ., 2% iﬁ
earxiﬁé. , ; : | | |
R ?R@@Eﬁsﬁa ﬁﬁxﬁﬁ?s §ba§ ﬁsre the three agse%az ﬁlaﬁses?

-3§§6£ 3%53K; 43§§i§§en@ab§s par£$e$.;$hi¥§ﬂparﬁy
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ggaetgagglegsggtiaﬁ.af Judgmonts.
PROFESSOR MOORE: 1 don't kuow that §§ nead that,
Judge. | | | |
JUDGE CLARK: I am not sure wa do, either. The rule
-8 intended $o bit Judge Holtzoff’s case. 1 am ag%&éﬁ that
language would mot hit 3%. I don't know quite how to word it,
@Hﬁ%&ﬁ&ﬁj%iﬁ%ﬁgghéﬂ‘Yaﬁﬁfﬁﬁaé&ﬁiéﬁjé§ juég&ﬁgﬁ you
“say new,is §ak§n‘e§r3'e£by'ﬁb@Qaéiazaisééa,‘is that right?
H DEAN MORGAN: That is right, isn*t it, B411? 1f
-  1% &8 Just rag%ﬁ%é&éé~&a the éiszrié%, ﬁhea yau oan také;euﬂ
éxaéuﬁiﬁﬁ on. i%; it is 3ust th& thiag'w@ triaé to put av&r
| in tho ruze. 1ot i%, B?
| ~ PROFRSSOR

ﬁjﬁﬁ@“ ?a&. ‘ , .
,ﬁgéx’ﬂﬂﬁﬁﬁgx That is ax&a%ly ﬁha rule %ﬁa% we sug-
gesﬁ@§, o
CHAYRMAN MXTCHELL: I see no hara in faming things,
'5@5& MORGAN : Thgﬁ ia why 1¢ is well to have a friend
or a érgftaman in the ﬁeée ﬁemw&&sieg. |
_ _ Jﬂﬁﬁg EL&RK@ Was %haﬁ how ths cause of action got
"f'ﬁaak into the ﬁaéa? |

, FRQ?ES%*fiﬁﬁiﬂﬁ; ?ka Q@de gxeviéas 2or regiﬁtr&&iea
1ie£ a jaégmeﬁt xer agnay o graparﬁg. iifyau wantg $0 hit & |
 '1cgse ﬁhera ﬁha 3@&3@ hag iﬁgneﬁ an inj%ﬁetiaﬁ swss

ﬂEﬁﬂ ﬁﬁﬁésﬁy ?hat ;& aaﬁizlary. The punishment is
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MR, LEMANN: That 18 in your olass of cases, isn't it?

Contenpt?

PROFESSOR MOORE: 12 he g@i@ out of the 3gri$é§§tiaag;_
you can't get him for eaa%@ﬁgi.-

- DEAN ﬁ&ﬁﬁaﬁz» You can with the altevnative here, caﬁ'% .

s you, in any aaei?iarg §ra§aaéi§§? ﬁﬁnaemgt 15 aa aaeil&ary

praeeaé;ng. ?&n @eai@ gst hiﬁ on tba%, all righﬁ. )
h |  ?§§$§§§§% &Q@&Ss Thsﬁ would ba your th&rﬁ ‘antegory.
| HB._k®§A§R§‘{ﬁhat are yeurg&iﬁg'%g_aﬁy~$hea‘yﬂa sond
this out, that ﬁﬁs»ﬂemﬁittéafis é&?iﬁéﬂ‘&n‘%ﬁ@ or gé@ﬁ—ef'
these grayaaiti@aﬁ? i | supgase yau wzil say %h@y ara d&?iﬁ@é
on b@th, won't yau? :
ﬁaaxaaag ﬁ!?@ﬁ%kbg x'wau;dnit,ha registered as
»eygaseé to it, ‘ _" KA ” | ﬁ:

o MR, hﬁgéﬁﬁ, X am ggt aaraazé %kat I am, but I get
- the impression- %hﬁﬁ sam@ &rg.r x ﬁh%ﬁk %@?h&?ﬁ we eugh% to
‘iiaé Quﬁ i§ wa are ga&ag za ﬁ&ke a sﬁatsmaat of how we sﬁané,
| s snazaxsg WETCHELL: & Wouldn®t oppose it in & draft
: ”7aar name myaeif aa a§§aseé ta i&; 3 am'eimyly afraiﬂ of iﬁ;
ﬁ i 531 thase ﬁhg één't waa% t@ be registarad as favoring
4'V;t§a grepssﬁi say “ayeﬂ | |

%hi@h propagai? ﬂ

| ", csﬁxggax Eﬁ@ﬂﬁﬁL&' The pr¢§asa1 to Qnﬁ thres azternan, |
T Bives we

MR, LEMANN: ,!ﬂééé‘t=§b3$§% to putting %hé alternative




120

thayé &

CHAXRMAN MTTCHELL: We have two propositions to put

up. Obe is the bronder one and the aﬁﬁaﬁ iz limited. |
ﬁﬁgmxﬁﬁéﬁﬁa That is right. |
ﬁﬁ%iﬁﬁaﬁ.ﬁfﬁgﬁg§%: The qu@%ti@& ég-ﬁﬁﬁéhég yﬁa ara;

,?¢9pesad to %hg broader ‘one and want to be so @auuteﬂ. |

_ &Eséﬁﬁ' £ don'e wanx ny. aaaa msatiaaa& bn% I

Abiﬁgkld tﬁ%ﬁk that ig‘stagiag %h@,bﬁﬁ&é@g,ang 1t would be

=é§g¥@p§i§§a’ﬁg note, a8 you nave Suggaéteé';t§§$1%§e $em$1§§s$’

a8 éaviéaé iﬁ it b@ éiviéeé. z aﬂ ﬁet Bure,

%ﬁﬁ;ﬁ&éﬁ g;i%;%&&: I don 't waa% %ﬁ be aeaataé a8

v'agaaasﬁ is._ I aa na% saza we are éiviésﬁ

ﬂﬁ&ﬁ %5;5 1 should say xe was ﬁaﬁ unaaiﬁgas,___

rathag tkaa i éiviﬁsd, %&eg %hara are @aiy sns or @@a ﬂgﬁiﬁst |
- | m’-zéa’fs_ﬁzﬂ Why not have a.»sgmggg of hands on both |
iyrﬁ@ﬁﬁitzgna? | | | | b |

o a;;:s%;,.'_zz .;:_j_mﬁgﬁﬁaéa mmmw one @x{sw

B _againﬁt 3%..;/"'“"

DEAN mem? Theoo. PRI
eﬁaxagaa §§T§H§£L: Thﬁae ﬁ&e wan@ ta bs ?eﬁiﬂﬁsﬁéﬂ
';'ag&inst iﬁ, raige %heir h&adg againﬁﬁ the kreaéer aae. There
ave %hrﬁﬁe A | :
?hasg %hﬁ wan% ta be. ragiﬁtaxed agaiﬁst t&@ 1&&1&&6

?aaa? B@ﬁ@. .




121

 JUDGE DOBIE: I favor the broad éaﬁvebﬁg 1£ 1 eantt
get that I will take the next best §§33§- - .R.
CHATRMAN MITCHRELL: 1 ga@ss you can g0 ou to the next
proposal, Qh§r1$§a¢ ,‘ o | , . o
JUDGE CLARK: ,A;Zirﬁgh%,v My ng3§’9§§ i$ iﬁ'g“&azsr

That apyé&%é in my saﬁtaﬁbér é?aii, §a§é ?.~ Tha% is = sa&ii eaa,

“:'iﬁhiﬂb 6s§ead$ upon ﬁhe ehaagea ws are aéveaaiiag ia %uze 2s.

fauze %§~£$fthe'saéé%&tuﬁiaa af pﬁ?%iﬁ& xula. -&hen we gat ﬁharé 
iyou w&il s§e~tha% wg have @ag@aﬁteﬁ tskzag gut thg $£x mantha*
':faime Iimitatiau. 1£ we éa @hat, %ﬁga w@ @ught %e &tr&k@ a&%
‘the raf@ranse in ${§} whiah makas 26 aa aa%auahabia tim@._~
AL this gauaa do. waaié be to ssxaks out. 3uza 25. “
6&A§E¥A§ HX?@&&L%; ﬁ&ea yaa ssy “te eonfarm ta th&
 changes maéa ig 3u§@s as(ai an& (é),“ y@g ara talking ahaut
chaiges. whzgh y@u pregasa? NPT A
© uow cuaRe; %uasﬁ@a Wo will have to have.
:qaits a ﬁiseusﬁian ai ﬁbﬁ@%-;v fl‘v,” ‘i B
| ﬂﬁﬁiﬁﬁﬁﬁ 33@@33&&* I kaaw, buﬁ we eaaﬁt nadérsﬁsad

q-l@his 6(&) Eﬁiargement. ﬁalaas wa h&?@ %ﬁf@r@ ug yaur érafﬁ of

| ;-am@néeé Eaieg 25(&; and. {a}.;

, éﬁ@ﬁ% ﬁtﬁﬁ§a. I£ yﬁn ﬁiil 13@3 aaeaé a% page 18 of
»‘;;%he se§ﬁambey dngt, it ap@agra rigﬁﬁ an ﬁhs ia@e of &%. Lank

~*f:éa§n to the ﬁir&ﬁ sﬁrik%ng éﬁt, %ha f&rﬁt ﬁh&% ia drawa thyaugh

"gaaé yau ﬁiil sge %hers ﬁﬁm& e&ﬁes waéra wa are sﬁrik&ag out th@

‘f %im§Jzi$§§§§%§§s iﬁ'ia} ?ha sa&% thiag is traa over on p&g@ 20




Azﬁsqa @%3@3 aqq zza ug agﬂg aaag &gg sg gg 'éﬁais-ﬁaa'aq jou fewm ”>

ﬂ@:@@pﬁ@ﬁﬁﬁ@@g ane;aazé 00 gna ﬁanaas ﬁiﬂﬁﬁ—éﬁg ﬁ&g

| S | -, eno os

@ae ‘1&&@&9@ ﬁau;éﬁﬁ? eqa aat& aaﬁégﬁaésaaxﬁa $ﬁ9¥&ﬁa yﬁq a&gq‘
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struck out, there were cames pending before them. That was
the time of Hickmaw v. Taylor. |

Was the validity of that r§1@>~-

Yes, i éan*% kﬂ%ﬁ ﬁhsﬁhar ét waﬁ;%a@

© validity. It was move the msaaing af tﬁe rule. ?asﬁaﬁas ﬁ@%

:vaiars them in tha 5&@@?5@& v, Yungkgw egﬁa at %he very. tiwﬁ.

| ;3I\supgese ‘one aaa preva &gmgiy tha% t§$¥ ﬁiéﬁ*t “aﬁ* %ﬁ saen 3°

"' féaaiéa peaéing cages in ﬁ%&ﬁ&ﬁﬁ @g %h@ gnia. en %h@ aﬁhex haad ,

it may have been ﬁﬁat t&ay wanteé to be &are dragﬁia, ‘and %hey

””;certainiy have applisé this rule with this pr@visien 10 8 very

~éra$tie way.

Ths erigiaal previsiaﬁs ef Eula 55(&} and (d) ﬁare :
1aeurpara£eé au th@ statate, aaﬁ ﬁhﬁ% ﬁe éié ﬁas te at&is in
the rule hare th@ ﬁimﬂliimitﬁtians ei ﬁha statuta 8o the 1awyers
weuldnﬁt hsve ﬁa 2@9@ at twa giaﬁes¢

What %he aagrems canrt waa se%nally d@iﬁ& 1n the

: onses ;. th@refgre. ﬁas earryiﬁs 6“% aa iﬁ‘ ot cengreas, the |

"-palaey of %ﬁﬁgress. “The azizieuzzy as that when the Judicial

o Qaﬁa was enaat@é zhay Iefﬁ eut the aﬁaguga. ?he revaﬁars* uaﬁe’

"‘*ﬁaié they lafﬁ it aﬁt Baeauss i% WaB gevgraé by 8 sule, but

" the rsvi&ars’ nbﬁe is not zaﬁ, ‘and samet&mga I deﬁ‘t %hinﬁ it

: 15 avea aanse, hat that &s %ha% thsy aa%ﬁ*
?ha caxaaaﬁ si%uatiaa is ﬁhat t&@ye is n@ aﬁt of

| Qaugress thaﬁ tauehﬁs th@ ﬁaﬁzér, ané iu aur rules we m@k@ t&esa{;'
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very érasti@ i%miﬁaséeas. .
I ﬁﬁﬁ% say th&t this i% o matter that is ﬁ?aahiiﬁg us |
Judges vight slong. Maybe yag could tell us what we should gaf'
We bad 8 came the ﬁih%? éay in which Mr. Brownell, %ﬁ@
is asking for é change, moved §&§%~§a be dismissed because iﬁv;‘
_fﬁhas;sgﬁégge bﬁélbéag 3§g¢§§&$$§gt§i%§>t§§ g@rﬁi@s aaé they
. signed a_gtipﬁiaﬁ&&g, bg?»%hsy‘éiéﬁﬁﬁ’iiie it~&n tﬁa cééﬁt |
‘;;éntil'abaaﬁ éiﬂ &éﬁéﬁﬁ &ﬁé three éa#ata He aaiﬂ he theﬁgﬁ% he
:;aught tﬁ ﬁring 1% to. tke e@urt b@aauﬁa it vas & m&tter ai Juris-
 diction. Ve awaliawaé hard aaé saié that si&@é zae Treasurer
_ ,{ez the ﬂniﬁéé States was in anyhow, Qﬁ ggeaseé we wagién'ﬁ
faaeiée ehis paiat, whieh x ﬁusﬁ say was a gaipaﬁle svasaan on -
our part, nuﬁ 1 ﬂﬁa't know whaz t@ ée wath that.
ﬂe&a is ﬁa@tﬁ&x ease thai énvalves (a) Rule Eﬁ(é}
1& the 9@&11& ﬂifiﬁsr sa%s%i%uﬁiau, (a} is ﬁhe aaﬁe of the -
exeeuﬁara. g easé e&ma up fr@m tha ﬁis%ri@ﬁ cear% of cannaaticat
’ Qwﬁieh hgypeaaﬁ ﬁa ka a onse. wk@ra I a&t a8 district 5&%@@; |
'x was & 13@#1@ ia%er&s%eé 14,  but ﬁkis paiﬁ% didn't involve

‘,.,ﬁy éaciaian.g Aﬁ a ma%tar ai iact, x e@éeyeé an acsauatgag

- agaiaa% &eaaag%sa ﬁané on the qgaatiaa ai §stent rayalsy faghﬁs,

5aa§ whila thﬁ aeaﬁnuﬁang waﬁ gsxag en - 13 bas been geing an .

tor the 15&% ﬁwaiva ysara . sha ﬁiéﬁﬁ ag ths iaventar died
“.aué se@e laaéing eﬁunﬁai fre& Eartiara, Eab 8antier'§ i&ra,
eitber dida'e kaﬁw thiﬁ rale qr éiéa't %hink abaut 1% aaé
vfjdiéa's nove iar axeaatien %itbin $ix maaths.i ?hey have now. -

S T T oot i H ) N B ¢ s i - .
. L I A S T R . LAY B EEE S ¢
LA § PN . < s i i
Lo : - - S s L
B . E , .
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recovered a judgment of a million and & @ﬁé:%e?, i_thiak.;ﬁ_is,~:

se@etkiﬁg.iik@‘tha%. not all of which depends on ﬁhiaryainﬁg §u§

quite & little of it does. - - |
That case is now yéaéiag héféx$ aﬁc®ber panel éﬁ‘aar

~ court. In vgeﬁ of the éifii&nlti@g ai the case and in view,

1 assume, of course, of the garsuasiva ek&raeﬁev af %b@ iaﬁar

§

':.,?eoa?ﬁ‘s deci&i@a, ﬁemingtaﬁ Rand sapazgaéeéfarﬁ&ﬁary‘eeungelg

| f:séving%en ané Lﬁ@kﬁﬂﬁd, and amﬁiayeé My, Jﬁhﬁ w, na?ia, who %

' arguad this paia% bsiexe agr e@nr%. xy aallaagaes are @@nﬁiﬁ@:«:
' gaug &g, ine}uﬁing thiﬁ @aa aspec%. ‘ -
| | &h@ul@ that 3&@3@@3% %s gaae now bagsusa thsre was |
>Lae aubs%%taﬁian noved ger, snﬁ can a rnla of eeurﬁ 4o things
as ﬁra&%&e as all that? o
?hag 2§ p&rt of th@ ga&siﬁen te seme up on (a} aaé (é)
Qﬁﬁi&ﬂ&ﬁ ESTQEE&L. As iang as ﬁhars 25 nO¥ No sﬁataﬁ&
’ that fiﬁeﬁ a s%atuta of 1&&%%@%39&5, ﬁag 9swsr ta make it o
raascaabl& t&m@ iﬁ&tsaé of @ iixeﬁ %imﬁ is as near a8 48 being |

"aazesea iaa°g th&t trae?

UDGE cmaag,, Yes, 1 guess sa, X ﬁh@éiﬁitaink there
yia a vary éistiaet gueétiaa of our gawar. as a8 aatté§ of fact,
’in this ease we haé jnsz aa%, ﬁhaa X sgeak gf tha Aﬁt@rnay
vﬁaneral maving te dismiss and eur evaéing saswariag it because
;ths Tregsuxar waa ati;l &a %ha ease, 1 ah@uld auppese if ﬁe
had to é@aiﬁe;ﬁiyeeﬁiy tais qna&tion ai th@ v&li&ity ai tha

rule muI{— -
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RMAN MITCHELL: The validity of sur rule as it

- stands, in the absence of a statute.
JUDGE CLARK: That is it,
Hit, TOLMAN: X wmigbt say, Mr. Chairman, the Bupreme
Court is adopting » rvevision of its rules and is going to adopt
our rule ga‘ii oW §$§ﬁ§$ §§¥ Supreme Court substitution,
JUDGE CLARK: You mean in the present form aﬁé not
‘éﬂ? ehaagé? )
| gﬁ; TOLMAN: Without %hé gﬁanggf with the limitation.

NN: 1 understood you made two arguments.

HR., LEMA
One was the Q&%ﬁ%iﬁﬁ of ouy power, and the other was what we
have under the rule, is that right? Is that a correct state-
ment of your position? |
JUDGE CLARK: Yes, I think there is a~geriﬁn$7§aaéﬁgaa
of agr_guﬁar; That is aﬁg.' Eéeaaé; the ?al@ is neo guﬁd anyhow .
WR. LEMANN: That is right, That is what I understood
you to say. If we bave no power, do we have power to say
."r&asen&hia time"? fsn't that a aﬁﬁt&ﬁé of limitations?
 JUDGE CLARK: You mean we can't even change @ﬂ?;ﬁﬁﬁ
rule? | |
MR, LEMANN: X am ssking 1f there is anything in your
power, whether a statute ﬁ&at says an action must be brought
within a r@ésanahlakggmewié 5 statute of limitations?
vsﬂaﬁgiﬁaéﬁgg_,x.akauié think ve could make our rule

correct and valid if it were incorrect and invalid, couldn’t we?
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JUDGE DRIVER: ?ﬁ@é§ur§ undoubtedly uas 8 right %é
elear i%g:éésgﬁﬁ of stale gﬁgés, and 1% cuses aven't prosecuted
: within & ragé@aggzs time, provision ¢an be made ﬁyvvuié to dis-
. miss them. There isu*t any question about that, is there?
JUDGE CLARK: Yes, but that is general @ﬁéér.‘ That is

 govered by the rules genevally. That is ﬁnié'ﬁé on default.

 ¥;f ,¥aﬁ get & default for lack of praaaea%iag, and 0 on.

UDGE Bﬁ;?ﬁg* Is that any éifﬁarant in §?13@2§1$ ffﬁﬁ',

5%&35 siﬁa&%ie&, if %a@ garty ra&g@ﬁﬁibla éaasn‘t make aia-subw
@tit@%iﬂﬁ ﬁ%thiﬁ " raasaaahza time he asn*ﬁ Frsseenting iﬁ aaé
:fthe ﬁaur% should be thﬁ %a say if ag éaasa*t do it ?1@&13 a

— reasm;&%xl@ time that it can't be dome at all. |

JUDGE QL&R&% You are arguing thas we can make the

- new rule we -

FUDGE DRIVER: Yes.

JUDGE CLARK: You #ve not srguing, I think, necessar-

ily for the eximting rule.

’°v7é ﬁgx?ﬂﬁz 3 an argaiag thaa we havg ﬁhe §awar
%o ﬁaka a 3@9 rais to speﬁiiy thaﬁ ae m&at ba ﬁeae withia a
reasonable §£m§, - |

ﬁR; LEMANN

t The $§§remé’€enﬁi§eems to ﬁﬁ%ﬁxvﬁa ééa

make th& greseaﬁ ru;e.rf/'- . B . |
§ﬁ. T@&E&K._ i think ﬁh@g &srs trying sa?ely $0 gon=

form %@ gh@ gra@%&ee Za &ha diaﬁriét gaarﬁs. 3 ha?e ﬁalkaé ta

the eiark &b@ut i%, ﬁné tk&% is §h§t~hg teié me.:,
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JUDGE DRIVER: They ave doing something without any-
thing.

MR, TOLMAN: I do think they went into this question,
- though. i am pretty sure. They had a e@m&iﬁﬁaé'ai the Couxrt.
The rules have not bsgn promulgated yet, but they will by
probably the fé?aﬁ'af the month. A committee of %habéaufﬁv

approved of this. It was presented to them in the dvaft.

| CHAIRMAN MITCHELL: If they make smy change in our
rule, we ought to get word to them pretty fast, then.

MR. TOLMAN: That ie correct. ¥ talked to the olerk

abeutuit, aud he told me the only raé&an they were following
| axaeﬁly our rule waéﬁseansa they thought the practice should
be the same in both courts, district and Bupreme.

JUDGE DRIVER: How sbout the tem ciroult courts?

g&;:%@,g;x 1f we changed ours, they would want to

change thelras.

DGE DRIVER: There are ten circuit courts %&éﬁ have

ﬁh@«same'ﬁrabiéﬁ ¢§‘§u§§§itﬁtiea, and we oan't control thew.
MR, LENANN: What do they do? -
.. MR, Sﬁ&ﬁéﬁ; I don®t think there is sny circuit court
that has & rule on the subject, Does yours, Judge Dobie?
JUDGE DOBIE: Not that I know of.

K: I don't think this is a circuit court
rule. The Qiééaaeréaﬁégs tend i& this regard to try to follow

~ district court rules. Of course, that is snother question about



all this, beocnuse officiully it applies only in the dietrict

aourt.

if the Buprems é@ﬁ%t.ibiagﬁ it grépsr
to have & ?ﬁlﬁﬂ@ﬁ»%&@ sabésgt, why shouldn?t your court have
one? » |
} MR, Tﬁgsgﬁ* ?aat is the reason why I mentioned it,

JUDGE CLAREK: There ara twa or three rvessons which z :

think of, and the chiefest one of #ll is that this is distinote
1y » bot potato and I, for one, #s & civoult judge don®t want
to pick %ﬁzgg.. |

CHATRMAN MITCHELL: I don't think it is quite as hot

L3

as the question that we just passed on, serving subpoens and
§§@§@§§r§1§ a#é@ %he'ﬁa&%éé gﬁaﬁs&i %’éﬁii §ha§ a ha% p@tata.
Jﬁ%aﬁ c&aﬁg; En ny @ggaeity a& a 39@53? of %he Rules
Qammi%%ea, i am qu;te reaéy to taekla all theﬁe things., I was |
just talking about it a8 a oircult judge. I am very careful
sné»yeétrsiaéé-%h@ragraﬁﬁ I ﬁasviu the Biagﬁardafaaﬁa_ I Just

gﬁss the falieﬁ t&e 1&& as 1t vas writteﬁ.;

- gegznxgg Ei}w,ﬁg;;; :ﬁ aré&r to make progress, sap@ese
“Wwe vote on the grapasaé amanémant to 6(&) @n the theory %ha%
we are galng %ﬁ strika aat %ﬁa ﬁiﬁé 1imit ia Rule 26, All in

favor of the §Ea§e§g1 on é{b) on tha% gra&nﬁ Bay “aya"; agpsﬁaé.
It ie @arriaé‘

;;:ég Qg&ﬁx; A1 righﬁ, shaii x &0 %a the next eaa?
,ﬂ{%ggﬂﬁﬁ 3X§§Hn}j

8 @Ee nsxi eneg
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JUDGE CLARK: I am sorry to bave to make yvou go back
and forth, but time went on after our meeting and things
happened, The next one is on page 6 of my March suggestion,
That 48 & small correction which is meeded in Hule 7(a).

You will see that that is & liet of the pleadings.

We have there “%higﬁ@parﬁg,aémplain%, iZ leave is given undey
Bule 14 ﬁ@ %amméa,” and mo forth., One of the proposed rules
that we voted tentatively, a8 you wiil’sea<a# you look ahead
a iiﬁﬁig under 4(d), vas %@'%ﬁké out that veguirement of |
original permission for third-party compisint. Now uo permis-
sion ie sought initlally. You can move to strike out the thirde
party complaint, and @0 on, but you één*tvgéﬁ it in Béﬁﬁaae;

| gﬁiiﬁﬁﬁéﬁgs ¥ wondered as X ésgé it, as a matter of
English, ﬁ%%i@-%&@,firﬁt line of (a) did we put in the original
gﬁl@ ?@éér%hera ghgllrbéﬂ? tﬁhé% daéﬁ that phrase add?

éﬁﬁﬁ%‘&&éa§: i viil»havé'tﬁ go back over that,
- MR, k§§ﬁ§§§ That is hig%gfiesi. ﬁhat has aiways been

~in the rule.

 That is the way it has been,

gﬁ, &Eﬂﬁﬁﬁ: 3 was wondering wby.» 1f we were gaiug

to amend is, yeu wauié pa&u% the 313? by ﬁakiag thaﬁs ﬁnréa aut.

!ic;g; Ve have had %a gorrect th&ﬁ once haiora.
I will hgva ta ﬁhinﬁ back to get it ragﬁt in mind, but as I
remember it, ﬁ@i@ra e haé iﬁ, “ané thare ﬁhall be a reply i

there iﬁ a eagate?elaim in ﬁhe angwex,“ and thea thare was 8
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1ot of gueation as to whether, 4f the counterclaim was in the
snewer but the reply was not o the counterclmim, 1t was re-
quired. So we doctored it up in this fashion.

MR, LEMANN: These four words don' add anything,

but they may have gotten in in the course of the debate, béeaﬁge
you have a semicolon in the third line and a semicolon in the

~ line before the 1ast. I wondered why you weren’t content with
 ‘§ﬁ§ Qéﬁ%ﬁﬁi@@ in the fivet line and take out those four %arés.

JUDGE CLARE: Take out which words?

"

The words "and there shall be" in line 1.

JUDGE CLARK: 1 see what you mean now. 1 suspeot
that when we made this change of the kind I put in, we weve
waking %% emphatic. I should think grammatically you are
~correct. 1 don’t #ee sny particular resson for it mow., I just
rocall we did §a§e to doctor this up ones before.

MR, &ﬁﬁﬁ?ﬁs Yes, I remewber that.

JUDGE CLARK: I don't see any resson why we should not

take out "and there shall be" in the first line.

| '. You mesn 8t the bottom of page 67
CHATRMAN MITCHELL: There are no such woxds.

JUDGE CLARK: Do you have page 6 of the March dooumeny?

Honte thioks that is saparizuaus;
MR. LEMANN: It s hardly worth any more time, I
should think. e _—




132

DEAY BORGAN:

1 don't mee any use in changing the

~ vhetoric of the lsngusge of rules that are already here,
MR. LEMANN: I wouldn®t think of doing it, but we

gre going zé e&aggg'tha,§uia anyhow. I wouldo’% stop on i%.

. JUDGE CLARK: This change ﬂ§§$n§§'§§§§ the change

proposed to Rule 14, If the change to Rule 14 stands up, this

ought to be made.

DGR DOBIE: Do you wsaﬁ'ﬁa take Rule 14 firet? I%
we pas® 14, this goes out mechanically, doesn¥t 1t? |
| JUWDGE CLARK: That is on page 8, |

CHATRMAN MITCHELL: What is our problem here now?

~ JUDGE CLARK: In Rule 7 this was geared to tho older
practice of tuird-party complaint 1f leave is g&venvﬁﬁéeﬁ |
Rule 14 to summon. We are now taking out the initial require-
ment of lesve, and therefore we ought to make this read as
we bave it here, "third-party complaint.”

1f » person is not an original party.

You have to make this change if you

ndopt the change in Rule 14(a).

JUDGE CLARK: Yes. =

MR, LEMANN: I move we adopt this change,
MR, PRYOR: 1 second the motion.

CHATRMAN MITCHELL: A1l in favor say "aye"; opposed.
That s agreed to. i -
‘ JUDGE CLARK: Bule 8(s)(2) s the note one, and we
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took care of that by our previous discussion. Mr. Lomann is
prosumably to take care of that.
The next provision that 1 have for discussion is
RBule 14. 1 think perhaps I ought to make 8 reference to ﬁgie 1%
¥r. Tolman just a day or two ago sent around & letter
from & New York iaﬁys# about signing. Rule 11 is the one about
sig@iﬁg'by # lawyer, thereby guarantesing that the gig&é%ﬁg is
~filed in good faith, and so on. This lawyer wrote in and said
h@‘&iéa't Bee why sﬁsag;atérﬁéuassi couldn®t be allowed tcvsigaa

You don't need any rule for that,

do you? | |

| JUDGE CLARK: z»wgg gﬁing to say I don't quite gé%

the man. I don't know why he ia as excited as he ia, 
CHATRMAN MITCHELL: Haif the pleadings in our office

are signed by agsociste counsel.

GE DOBL1E: The firm is counsel iér %" gcorporstion
and now they want one of thelr counsel who is‘aot'a egagéaa éf »
record, who 48 also an sttorney for ﬁéﬁ eer§ara$ian,-§e sign
the papers. ’ |

JUDGE CLARK: It seems to me that, in the firat place,
ke ought %o be & member of the éiﬁésieé court bé? before he
does any signing, anyhow. o .

PROFESSOR WRIGHT ?higbfaziﬁa stipulates that.

IDGE CLARK: Second, why can't they take care of

that themselves?
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JUDGE DOBXIE: The general counsel would sign this
thing as attorney of record, and then he would go down to
Florida and as&é?hiég aamaé up and ha.ﬁss'%arned the ﬁése over
%o one of bis agﬁasiataa.

;;

Q%E'@&ﬁggf %hy dontt %hﬁ? both enter thelr &pyegrn

eﬁﬁxgﬁﬁﬁ'ﬁiﬁéﬁﬁﬁgz Any nenber of my firm con sign 8

‘“ﬁgéﬁéiagraﬁ aeaaii of the firm when the firm appa§?$ a£.eaa§§ﬁ1,:
I don't mee why we need any rule about the authority of lawyers,

JUDGE DOBIE: Byown, Jones, White, &né;%gsg, by

J., ¥, Jones.
JUDGE éﬁéﬁxz in these Department of Justice cases
they have a dozen names, |
JUDGE DOBYE: ¥ don't think that is very vital, my-
self, o o -

RGAN: I don't think i§ is.wax§h bothering

about .

I%: 1 move we pass that by.
JUDGE CLARK: % didn¥ see much reason for 4%, but
1% came in. : | |

3 am glad you brought it up,

7 Yan all aaw it, p&ﬁbably.
CHA IRMAN zgrs:eang Yes,
JUDGE ﬁmmi: x '&hink that was ﬂm 1ast thiag tha’s

was sent out from Laiaad*s effiﬁek
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L JUNGE DOBIE: Thut da right.

JUDGE CLARK: The next thing we come to is Rule 14,
There ave some nice quest ions of taste and choice there.

CHAXRMAN MITCHELL: That is on page 8 of your Septem~

ber report, is it?

JUDGE CLARK: Yes. Then we wade some redraft on
page 8 of my Murch draft, too. B
. CHAIRMAN MITCHELL: Which one do you want us to con-

- sidexr?

A® & matter of fact, really I think
| I would rg%ﬁer‘hgvg,ghg shortest aﬁ,&;l; which ig the first
alternative on page 8.

| CHAXRMAN §§%§§£&&; They ave aaﬁﬁ»yaga 8, %ﬁ happens
that the same rule &a,ﬁ@ﬁiﬁ with on page évgfgée Septenber
| reg&éﬁ and page 8 ﬁi-%kévﬁ§§$h»re§ar§: ?gichréa you want us

to follow?

JUDGE CLARK: There is & suggestion at the %@giaaing. N
Mr. Pfyer, you aa&@ Y agggeasien ﬁhi@h thia& 1 aceepﬁeﬂ. ﬁhét
iwgs the question at the bﬁg&ﬁﬁiag, th@ £irst garﬁ of it?

. §R¥@§* A ehaage in laaguage ﬁhiﬁh éaegnft éﬁanga
the rule, £ tﬁeugﬁt you egulé i&p?QVE ih» lgnguaga ai 1% by
gaying, "zf at sﬁy %1&& aﬁtar sarvzee'ef prasgss upaa bim. tag

“éefaa§aa$ s a %hiréngﬁrty giagntifi ﬁay esuﬁe?

;_bn aéxva& g
gummons of ﬁﬁ&gZaiat agaa a gersﬁg aat a garty to thé aetzan

whe is or m&y Bs liabla to aaeh %bifdagarty glﬁiﬁﬁifﬁ for ﬁll
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or pavt of the plaintifdis elain sgainst biw . . "

I

JDGE CLARK: There iﬁ»ﬁ'fﬁfﬁﬁaf>Qﬁ3§ﬁiﬁn7%§&$>ﬁ$’
get to below, which ;’%ﬁiﬁﬁzis‘a more extensive guestion. This
guestion is tké iangusge with which we atert out here., As I
ge%,tha difference, I say here originally fﬁ% any time after
gar?ieéiéfféﬁéesag upon him & defendant may Serve & Summons
and complaint . . ." I think the chief difficulty s you sy

~ the defendant “uay cause to be served & summons agé’eaapiaiﬁé,”v_
aéé go forth, Isn't that the diffevence in the bégiaa;ﬁg? '

MR, FRYOB: Yes, that 19 at the beginning.

% should think it would be better
to prﬁéiéé "A% an& %i@§‘§§%®r‘ﬁaﬂ@$ﬁ$§mﬁnﬁ gf’ﬁhe ag%&ga"‘
rather than E&srviéa of greasgs,“‘bsegusﬁ you might have ﬁ%a
or three defendants, one of them ﬁa?veér but all of them might
want to join in & ﬁhiréayarty samgzaiat agaiﬁst N A
@§%¥3§$§—§3§§§S&&= The ane'wha filed the eﬁmplaﬁat

should do it whesher he served a§y§§§§ or not.

?ﬁﬁ?&gﬁiﬂaééﬁﬁ?;; 12 the éefeaéaaﬁ wanted to he %euié o
thereby enter his gpyearan@a, and %ﬁs ﬁlaiatiif wouldntt have o
to bother serving him. _ , |

53%6%’9@%23# Eueerang an appearan&s wsalé have the o
 same effect am service of graﬁess, - |

yaegﬁssas MOORE 1 Zﬁ aga the same affact, yas. o

ga;fg §@§XE§” Do y%u %hiﬁk‘%ﬁaﬁ eught to be put in?

DEAN HORGAN: The aatinn is e@mmaﬁesé under these
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rules by the £13ing of the complaint.

18: As we have it now it is “At any time

JUDGE DOB

sftar gorvice of process . . o You can®t file this thing until

process has been served ¢n the man.

The point is, why not permit it to be

done sooner if the defendant wants to do 1¢7 Why not let bim

~do it any tdime sfter coumencement of the action? I move that

Professor Moore's suggestion be adopted.

| G DOBIE: ¥hat is t&é sasgéstiﬁn?

,' "At any tiéﬁ'gfésrxeammaneamaut of
the action” aagtagé‘girﬂéi any time after service of procesa”,

§§§§§wﬁﬁ%zﬁg Would that be & general appearance?

There is # defendsnt who hasn't been served, He is not in the
onwe for purposes of entering a Judgnent against him. £ he
comes in and files @ third-party complaint, that would be s
general appearance, wouldn 't it?;» | |

X would think so.

if he didn't do anything more, I

; That s all rim;" Why shouldn®t it be?
JUDGE ?Qﬁiﬁ% I think tha% is ﬁh@ ﬂay i% ‘should be.
JUDGE CLARK: I think it mght be & good thing to
wake this "after commencement of ﬁh@ aetiggg%_ a gaeﬂ deal of
the time it ﬁigai not make much éi££§$s§ée,kkut it might

oocasionally when there are multiple parties.
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one might be served and the other one

lous sort of situstion. He sues

mot. It would he an anoma
professor Moore and me. He serves Professor Moore and not me.
Hoore can file & thirvd-pariy samgzs;a%?ané I can¥t,

il 1 take it the sense of the Com-

mittee $§,§§a¥~§éiﬁ 14 be initially amended by $a§§é§; "&%ﬂsgy
7§ims aiﬁe& commencement of the action a defendant nayisargé‘a
1 sunmons and é@m@!&iﬁ% s 8 @hir&aﬁarﬁ§sﬁiﬁiﬁgiff;ﬁ’agé §§<én;
1s that sgreeable? Is there any g%ééeﬁiéa?/ . |
:A That is ggiaéé'ﬁa; Chariie,
§ﬁ§ﬁ§~§bé$§§ How gbéutiﬁaé other language in this?

ﬁrgvgzye§>aggge§$aé "may cause to &e_aa&vsé“‘xé%@sf than
‘“ﬁéf?Qﬁs

Mm, 55%;%

. éan’% ﬁh&nk he m&és & gaini of that.
33. PRYOR: I was 3ust traasgeﬁing ssme of the 7

langusge &heg@% “&s-s %h%réay«sty pia&nﬁifi mny,s&us& to bs(

served,” rather than "serve a au&&gﬁ% and complaint ag & third-

party plaintifs.”

R ARN: X think “sarveéfﬁauiﬁ be better than
"oausie %o be served.” Isn't that more consistent with what
we §avg ﬁeaa 1n aﬁksr giseeﬁ? | |
MR, pﬁ?ﬁﬂsy 3 ﬁasa%% mﬁkiﬁg » point of tﬁgg.
;j kﬁﬂéﬁﬁ* Z éiénﬁﬁ ﬁh%nk y@& had %hat ig.mind.

i 4 Xeﬁwvgnﬁly§$;i¥?§a£fitﬁ'mava up %he

"third-party"? -
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¥R, PRYOR: Thet is the subject. “As & third-party

plaintiff may serve & summons and complaint.”

UDEE CLARE: ¥ think that is all right,

POHELL: What about the next paragraph?

§§§§E'§§§§§;"§§§-§§hér paragraph is fairly ilmportant.

CHAXRMAN MITCHELL: You mesn the one which weads, -

Yadd kaigr& ghg jast san&a&s& of Rule 14(&},“ on page 8 of
‘ tthg 5&%&@&&5@ ?@§awﬁ?
 JUDOR CLARK: Yes. X bave given two alternatives . -
The first one is the f&iszy’sémgzg one which pr@viéeé §é §ﬁ%
in before the last sentence of 14(s) simply this:

“Any party Ry move for severance or separate trial
of %&a'ﬁhiraégggﬁy ¢laim in socordsnce with the ??@#iﬁiéﬁ&"ﬁf
Rules 21 and 42(b); gﬁé the courg mﬁf’ﬁa%seta final Judgment
upon either the original claim arlﬁaé %&&zéaggrﬁﬁ'éiaégisiaﬁe
in sccordunce with §h§ géav;gieas of Rule B4(b)."

'Thg%‘is a8 sort afkg@ngraZ‘aagbiigg provision.

I ﬁﬁé@i@ think on the ﬁ&al@ Ghaﬁ 2&&% maght be i&plieﬁ,»anysay,f
but it ought to be maée clear 89 ehgra aauzd be no dsubﬁ &ﬁaat
it.

E&s& it will be gélia@s@ by zhs-igst sea%eﬂe@ of %ha
~existing rule, ﬁh&éh,is thsﬁ,-“é tﬁiwé»party defenﬁan% mey
ﬁ?ﬁﬁ@%ﬁ ﬁﬁéﬁ? this rule aggiaat gay-pgraen nat a-gar&g to the
action who is or may hs 1iahle to hiﬁ fer»ali or part of the

ﬁl&iﬁ a&éﬁ in the aotion agsiaa% %&e %hiréugsrtg égfenéga%.?




The alternative is to make & considerable apescifica-
tion as is done in Rule 14(e). That is g‘iaﬁggagé which was
taken from the New ?ex& Givil Practice Act, the new rule theve.
As 1 say bere, this was tentatively adopted with the unﬁars%aééa
ing that at the next neating the commities will take another
look at it to iﬁagiégf'wﬁéﬁhax any language i¢ needed at all,
and 1f so, whether the iaagﬁag@ of Mr. Mitchell might be $a§§in
 edent. The title has been mdded, and so forth.

Then I say here: FPurther study hae led the Reporter
to propose and urge the firat a&%axggtiva hore set forth as more
concise and bettor adapted to our ga?péaa. It followa ﬁh% ﬁa?m
of the amended rule as %o counterclaime, and 80 on, rather than
ﬁ‘aiﬁ longer gr@ﬁésta&tiﬁn,: soe to ép@gk-,‘ of what the court may éa;

ﬂﬁé‘ﬁryaf haa'éﬂSgés%aé s modified form,

.gﬁﬁzﬁﬁéﬁ HITCHELL: Are you talking about the
September report now? | |

JUDGE CLARK: I have been talking about the September
report up to this moment. This is page 8. I am now about o
éﬁ%?ﬁ to the Mavch veport by bringing in Mr, Pryor's suggestion,
whioh is contsined in %&@Sﬂfah-raﬁart§ 1¥aa will see it given
- on page B, That ié the ig@iasiaa_ei gagﬁhar gontonce in addi- -
tion to this proposal that I made. That other sentence SppeaT
ing on page 8 of the garahregart‘iﬁ’tégaéu

"A motion %o ﬂiﬁ%i&é a %5&?&%?&5%3 ﬁﬁﬂﬁlﬁiﬁf; without

ﬁﬁeggéi@s to %ﬁa'ﬁfingiag of another action, mﬁy'ba'ﬁéﬁﬁ gfﬁér'r
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the thivd-party defendant bas appearsd in the action by the
plaintiff or the third-party defendant upon notice to all the
parties who have appeared."

JUDGE DOBIE:

That 1= not entirely clear to me,
Chariie. ". . . may be made after the third-party defendant
has appeaved in the action by the plaintiff . . ." Does "by the
plaintiff” qualify the "action"?

JUDGE CLARK: The motion.

JUDGE DOBXE: The motion by the plaintiff?

JUDGE CLARE

The plaintiff or the thirvd-party
ésf@&ﬁéaa nay move to diemiss. -

Mr., Lewsnn, a8 I undervastand it, has suggested that
this might all be covered by putting this in the original
gentence; subject to the yréviazﬁﬁﬁ é? Rule 12, 1 tﬁiﬁk it was,
which containe the motion to éig§i§s, and #@o on.

I am inclined %o suggest %Eat % wonder if either
one of these is really necessary. iﬁ.séema to me it ﬁéaiﬁ be
8 bit cumbersome, and so on. I éhguiﬁ ééépuﬁa that motions to
dismiss are well known anywsy, and i%-wé#ién*& be necessary.

1 take iﬁ-gﬁéfé'a?a 11%@?311§ about four gxﬁgagaig
of form. ?ﬁﬁ? are all %ﬁ%éﬁéﬁé éa reach the same ?éﬁﬁiﬁ}lﬁﬁt
there are literally four p?ﬁ?@ﬁalé‘ﬁg férm.

The fivet is the one that I sm inclined to suggest,
myself, on tké_ggaané‘%agt‘nﬁﬁhiﬁg move is necessary and the

"1ily need not be gilded. 1e would be simply that one sentence

n
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on page B of the Baptember draft. |

The second is & suggestion of Mr. &a&&aﬁ?p’&ﬁi@h’ﬁnaxé
‘insert s provision subject to the provisions of E#is 13 «= I am
not sure I am gggﬁgag you gorrectly bé@ausa"x'éaafﬁ have your
letters on %ha‘§h§i§ nere and it isn't ingrained in my viston
st the moment. It is to inoludé a short modifying oleuse.

MR, LEMANN: 1 was addressing &y'&ggg&s%i@g to the
:ﬁésaibiliﬁﬁrei adopting the second alternntive, if we aéﬁgt
the firsﬁ alternative in the sepﬁgmber éraiﬁ, g&ga &, and aéagt
 the gﬁ@@éﬁ@ﬂﬁ auggested by Mr. ?xyar, on page 8 9§ the l&ﬁer |
éragﬁ, t&aﬁ would eavgx my p&iﬁ@, bseauﬁa hﬁ covered a motion to
éia&i@a, What waa %raah&&gg me with yagr 1@9@@? aiﬁgrﬁative
at the bottom of page 8 was that X ¢id a@% ﬁhiak 1t eavaréé the
situation of a me%ian to dismiss, | |

JUDGE CLARK: ¥ see, I wes ,»s}émg to say other alterna-
tives sre Wr. Pryor's suggestion, which is to aév%srét?zi’s'”tay”aw
sentence, and finally the one which was bréus§§>n§'béfér§;'f§is
long, aaﬁgﬁﬁsﬁ involved thing fr@ How Ym*k;' |

?ﬁssihiy since éaﬁ*ﬁ urga ahaﬁ and I guess na one
else doen, we ﬁaﬁiﬁ &1&&1&&%&'§h§ iaag New ¥¢rg aﬁ&, bsegusa
I think that is ﬁa@;maeh anﬁ perh&pg taerlisﬁla, taﬁa 3n any:
event, it is more protestation than we éaaé; Possibly wéréag;é_ -
sharpen ﬁﬁe'&ééaa.byﬁﬁéviﬁs it ea@é»éﬁwﬁ to the point, do you
think that Mr. Fwy&rta 1§§gnage here is aeeaaﬁsry? b 4 am n&& |

gquite sure it is.
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'iﬁ f@&ii? is now suggested that either

23

we sdopt our language on page # as sufficient, the fivet

1IANZURARE »»

0f what draft?

You keep referring to page 8, and

L

HUAN MITOHELL

there are two drafis, 1 have to go from one to the other, and
1 esn't %ail %ﬁi&% one you vefer to.
S The ﬁ@igiﬁi dvaft, page 8. That is

your language %e cover it by adding bﬁfﬁ?& the last sentence
£} 4 3&1@ i4{a} the language that y@a gr@gesa a% ﬁag aiééia ﬁi
the page. 1Is that right? |

DGE CLARE: That is ?ig&ﬁg

'3 Er Pryoy 83&3ﬁ§3§ in your gaeasﬁ

mmary, March, that yon usie %haﬁ but add & sentence covering
motion to dismise.

MR. PRYOE: At the end of 14(s).

EMANN; Hie language would go in 14(a), %oo.
MR, PRYOR: No. | -
JUDGE CLARK: Yes, I think that covers it.

Yﬂu don't think thﬁ &édi%iaﬁ saggesteé"

by Mr. Pryor is aacaagary?

DGE CLARK: Yes, th&ﬁ is it. 1 baven't any grest
objection to 4t. If it is thought that it would sdd much, I
cevtainly should not @b;@eﬁgfbegggaa,ﬁe~sre heanded for the

same thing, but I guery 4f it isn't all undevstood anyway aud
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'gavaﬁaﬁ'by the other rules, if we need to have 1t in, and 1€ it
dossn¥t add a @@ﬁﬁgia amount of complexity %o the whole thing.

¢ You wonldn*t have any provision for

PROFESSOR MOORE
the plaintiff moving to dismiss She third-party complaint under
your proposal, would you, Judge?

| didu't have it in so many words. You

don't think he could? Why not? '@a&*ﬁhaﬁy%ady move to disumiss?

?ﬁﬁ?ﬁﬁgﬁﬁ‘ﬁﬁiéﬁfé The §1aiﬁ%i££ can?t wava tn dig.

miss & clsim againet sonebody else. % don®t think he should be,

JUDGE CLARK: Of course, that is another answer;
Can?t he alwaye wove in any case wheve he ought &@,'aaé he

ought not to be sble to move @Eéa i% é@esa?ﬁ afﬁéﬁt him.

if you st&pyeﬁ @iﬁﬁ yau& lgagﬁage in
your geg%embar éraf%, is theve ﬁay%&iag to polnt §§ &h@ v;ghﬁ
to move to éi@ﬁiﬁﬁ?

1 Is there any reagon -=

¥s there any language that briagg'ﬁat
to the bar the fact that L mﬁtian to éiﬁ&%ﬂ& is wade? Y@u havs;
eliminated the ngeasﬁity of g@t%iag an 9?é$¥ to bring in & -
third party. .Qag reason yaa hava-§$§$%§&t§§ it, yﬁu'aay, is
that it can always be éis&&sssé» Awm 5 raght &hﬁﬁt %his? _

JUDGE

g&&%ﬁt Y@s, 4 thiaﬁ 80 ?here ian*t aay%hiag
that tells the msmhers of ﬁhe b&f ﬁa laak over %a Rule 1@ anﬁ
you vead ﬁb@ﬁ% mﬁtiea tﬁ ﬁismiss.{r

Egis 12 wauiéﬁ*t auzhexige th@
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plaintif? to move to dismiss a thirdeparty complaint.-
DEAN PIR8JG: Doesn't Rule 21 -

CHAZRMAY MITCHELL: Bule 21 says, "Parties may be

dropped or added by order of the courd on wmotion of any party
or of its own initlative st any stage of the action IR

JUDGE CLARE: To vaise the point directly, let me
- suggest thut X do not believe that %&é.yiaiaﬁiﬁizﬁaggﬁ to have
i free rigﬁ%’ﬁ§,§§?@ ﬁ@:éﬁ&méﬁs.' § éﬁaﬁﬁ.éaé'any.ﬁﬁﬁaééiﬁﬁ to that
genasral provision @f adding or dragg&ag parties which My, |
'%i$¢h§11—§a$ referying %@.‘ That is a mﬁ%ﬁer of discretion af
the court, anyway. The plaingifs aighﬁ‘ﬁaggaaﬁ to the court,
"pon't you think it might be wise to drag,“‘ané g0 on, Why
should a plaintiff out of hand, éo to speak, be entitled %o
move to dismiss? » ' |

MR, LENANN: What harm does it do? He won't get dise
uwisenl until the court passes on it.

yuDGH gggggg Thewre would be confusion.

ﬁﬁﬁﬁﬁ e;&ag‘ Thiﬂrmaﬁian 48 really like tﬁa old
demurrer, 3% is Eu&e 12(&}, you kﬁawu;,

CHATRMAN MITCHRLL:

But ﬁa hava a general rule about
éi@ﬁiﬁ&&%ﬁ;; ﬁhars is ﬁhat? '

‘Rule 41,

DEAN MORGAN: If the plaintiff can go% & motion grant-
ed for separate ﬁ?ial or ﬁﬁﬁsthiag of th&t ﬁert, be ﬁanft have

‘any iﬁ§$¥e$§~iﬁ ge%tiﬂg the thirémparty con

3£a$nt éé&ﬁiﬁsgég
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will he?

JUDGE CLARK: Yem, Or at loast he ought not to have
any interest.

Don*t you want a motion for & separate

trisl, or something of that sort?

3 CLARK: 3£ he has some interest, it is probe
#bly éﬁly & nuissance value.

| ﬁ%ﬁ%’&ﬁéﬁéﬂ* if you didn*t do %bat, 9§h$r¥i$§ he

 ought to have & right on the basis that it might tie up or
delay the main deniand

N1  If you don't éﬁ@ it in plainly that thé

MR, LEMAN
plaintif? may wove to dismise, somebody might think that only
the third-party defendant could move to dismiss. I think 4%
ought §a‘b§ plain tﬁaﬁ_%&g pilaintiff could move to dismiss
for the vessons that Kddie gives. Perhaps there sre other
reagsons., That would have heen éxgiiﬁiﬁ iifﬁe %sé taken 14(e)
at the bé%%cm of page 8 of yagg &s@t%&b@r draft, hﬁé&ﬁéarit is
very, very aiabarg%aly gp@lleé aaﬁ there.

. y%g@r?s auggeﬁtiag ﬁﬁaié Eﬁﬁliy éﬁbﬁéy ﬁ%&%
is n@éﬁé&éﬁy out é§>§§#% 14£§} &&§ your gﬁagaﬁaﬂ sm&nﬁme#% o
ié(a;, aﬁé t&eu.yaa waalén*% a&aé your 14{c), ns g | understand st,

_ﬁg, PRYOR: It siooms %e g& it move 165&&&113 should |
ge in 14(a). “

’ ﬂ&. LA S haé aa& ﬁthsr aaggésﬁiaa a8 %@ uhasher

the g@tisarte~éiﬁa$ss a§g§§ nat be maée gt say tine befove %h&
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thivd~-party ééﬁaasigﬁ has appesved in the sction. The 1$§§@§g§
lgi the proposal oW says that g@a'é&g move %o é%%ﬁ%éé agﬁer' -
the %ﬁi?éﬂﬁ@&%ﬁ defondant has ‘appeared. Why gh@niéﬁ*ﬁ yea Q§k$
&% bezére? Why should you wait until he has appesred tg wake
& a&ti&& to dismise? §as% motion, if it i=s wade by §h§ plaine.
. tifd, de ﬁesazyfaimégﬁ'éifegﬁéﬁ ég&&agt ﬁhaléﬁiginﬂ;“§§§§§§§§%

. who has made t&e ghazﬂwgarty Efﬁﬁéﬁéiﬁg.

Let's go gaek & 1ittle and ﬁéiak about

, got where we are and possibly some of the policy in-

Thie third-psrty practice was one of the good things
that wes ﬁ@ﬁérhﬁﬁﬁ §§é §§e of ﬁhé_ﬁéﬁjaééaa§§s,"§éi&xe going
somewhat step by step. So we provided originelly that you had
to ask the court fov permission, and 1t has been ruled in the
cames thet At was @ matter of éésgfaﬁxgg,%ﬁ the courts. That
is why &t that time the thirdeparty defendant, the man to be
brought in, wasn’t in the pioture at all, The éefgéﬂéai vould
in effoct éﬁk'tﬁévjaégé, "I want ﬁé cite in Qﬁ*ﬁﬁé@gé,“rﬁﬁé
the ismue then would be between the plaintiff aund the defendant.

¥hen we

me to consider changes, I think we were going on the
basls of two ﬁhaugﬁ%éé"?irgﬁg to éiiééﬁaiﬁ:ééaa'gxﬁzg"ﬁarﬁsiiié
: aieag gﬁg liﬂe §6 aave generalgy éana, %hieh is aeﬁ to have this
ﬁ%@i&miaaxy appiieﬁﬁiea to Shs eaurt bu% t@ let %hﬁ §ﬁ¥$$§§ do
what %hsy ﬁﬁﬁ%, &aé ﬁhea %ﬁ as aa%g whén seﬁgkeéy is ﬁaﬁmaé

that ﬁh@y %ex@ in. i%,sg@gg;ﬁa me %ha%~w§ vere ggsﬁg 8 3&%&;&
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beyond that and gonld §?§§§r23 go g@m@éﬁ&% beyond it and say
that this is not properly & g@ﬁ@é@ ﬁk&% the plaintif? is viﬁaily"
interested in, and that ﬁheyafere the plaintiff well &hanié n@%
have thess rights, that i, he should not be sble to come in Eﬁé
g8y to the judge, “ﬁﬁﬁ@§w$§ﬁ§i§§§ shisﬁissgg, no matter how
veal it is.” | S

éﬁby?g

YBocause I don't want it in."

§§ﬁ¥§ his ﬁﬁif‘i&%é?@éﬁ Just what he is sﬁyéﬂg?
"I don't want .:i;; in because the trisl is delayed.," e are say-
ing that he oRn aﬁ& for u separate trial. He can take oare of
any proper objections of that kind. |

Bhouldn't it thevefore be shown that by and lavge the
plaiogiff aggét not to aava any say here exdcept one ﬁh&%‘%@alé-
see that his trial goes on? | |

ga..§§3£§§s It you don't want & motion %é dismisa,
say so. gﬁhériiﬁﬁ, nobody will koow., Your last &rgggsaslﬁauzd
iead to the eaaélaﬁiaa that he s&aaié not have & right to make

& motion to disnlss

JUDGE CLARK: That is right.

3 o= that he should be eantaa& ?&gh s

| separate trial. ¥ think it 9ugh§ to be nade piaiﬁ, ﬁstksr in
the xal@ ar iﬂ B ﬁ@%ﬁ, that he is not sa have any right to nake
‘& wotion to é%s&%ss; @%ﬁgxwzse, sﬁmahaéy e aartaiﬁly going to

try to move to éisﬁzsa, 1 ta;gkg, 
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soms to me when bringling in the
third party is obviously bad snd dmproper, the plaintiff ought
z to ave the right to bring it to the attention of the courd,
He has to glve some reasous.

JUDGE g&%ﬁﬁz/ When would it be cbviocusly bad?

JUDGE DOBIE: 1 will give you & 1ittle case I had in
Bt. louis. A big department store painted s big Baidwin sign
on Eaﬁ&iﬁg%éﬁ Avenue. They hired an independent contractor
to do it and thé paintey foll off %Ba.i§a§a¥ and iﬁﬂﬁ?ﬁé By
client véﬁyiééﬁéﬁaiy 28 he %#g,ﬁéiéiagviﬁ the street. I could
‘bave sued both of them, I was pretty sure I would get & re-
‘eavéry, 8o 1 sued the department store, on the idea it was
so éaaggfﬁas that they could aaﬁ.saéapa 13&%&1%&? by the
independent contractor, and I got a recovery, X didn't want
the contractors in ﬁhe&era% ail, | o |

0f course, that is selfish in trisl tectics, snd the
court could overrule it. I knew if I sasé ba%k ef them ﬁh&y
would give ne a 3&@3&5@% ag&inst the eenﬁracters, whe had
- nothing.

UDGE CLARK: What argument would you W‘ka te the

eeﬁztg hﬁweveg? ?au ga&lé ﬂ&y,‘“l,ﬁaa'i want this faliaw in
becnuse i% would be bad &%ﬁ@ﬁgﬁer@,“ anﬁ =141 englbat  § ééa't

seo that you have any real legal argument to give the judge.

HOo}

BIE: % dont think the Judge !mxm fmﬂﬁiﬁ

it. $&p§aﬁa,$§ is obviously i§§¥§§8£ 9&-3&3_f§Q€§ it sggﬁsw
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there is a@%ﬁ&ng to 4%, it is confusing the %rigi and adding
{sgues, and there 18 no chance %hgﬁgyar of anything being dove
| that will affect the ﬁﬁ%?é pardy, why shouldn't the plaintizf
‘have a right %o bring it to the attention of the court?
in the case I put, &8 you sald, the court very
properly @?E??uiﬁévi%’$ii said, "We are not running this cese

fow you "

That scons to me $o be a very sound

R Buppose %ﬁa-éﬁfaﬁéagt walts until
the eve of trisl and then briugs in & third party, I think the
plaintiff ought to bave a right to move for é;sﬁigﬁal.: The
severance and separate trial i# not quite the same. After the
,aﬁééﬁ tries the plaintifi’s @1&3&3;&§1§E§ he ;sﬁaaﬁ 8 certifi- |
eaés, 1% the plaintiff loses, he cannot appesl. He is stuck o
until the third-party compiaint is settled.

ANN: It is the plaintiff's lawsuds, and I
think ke should have a chance to be ha%r@~§ﬁeuﬁ who i8 going
to be in i%.'-z grant you the 3§@gﬁ nay raﬁaﬁa the motion, but
why not let the guy wike & motion to dismiss?

JUDGE CLARE: Maybe this isn'% too important. I jusg

bave the feeling that that gives a bandle to & plaintiff a good

phare of the time to say he doesn't want these other fellows in,

1£ he doesn’t have & good resson, the

judge will deny it.
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That is another round of shadow-boxing
apd delay that goes on the §§§i§§ calendar, and that postpones
trial in New York two or three ya&?st
0f course we have here, you see, that you can sever,
You not only have separate trial but you can move for severance.
1£ the plaintiff feels terribly apgéﬁiasqaﬁ it, he will move
. to sever the whole thing and have two cases ge.iaaﬁaré from
| then é‘ih
| ¥R, LEMANN: I move we adopt the suggestion in the
March draft, page 8, in the middle, to add before the last
- sentence of Rule 14(a): Strike out the ﬁarés ”#ftér the third-
party defendant has appeared in the action,” so that that
géﬂt@ﬁéé will read: | ’
“4 motion to éisgias 8 thivdeparty complaint, without
§£§55§i§$'$§7§§§ bringing of auother action, may be made by the
§1ﬁ£ﬁti§i or - the thi§éﬁgarsy'§e£eaﬂga§»gpoa aégiﬁé to all the
’yaygieg‘sha'ﬁgvé'a§§eaxéé.“rr "

CHAXRMAN MITCHELL: Any further discussion?

FESSOR MOORE: Thero 18 s implication that the
third-party defendant can®t move to dismise with ptaﬁa&iae.
You éan‘% want that in sheré. |

DEAN MORGAN: I don®t see whﬁyén shgnlda‘ﬁ provide
that the third-party éeienéaaﬁamay/ﬁaﬁafar éié@iséai‘uaééé
Rulr 41 and quit.

MR. LEMANN: I think you should say "by the plaintiff
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or the third-party defendant.”

'»éiﬁﬁéﬁa The plaintiff or third-party dafaaéan%. _

That is all yvou nead.

.

DODGE:  The plaintiff or third-party defendant

may f£ile & motion o dismiss under Rule 41. Ie that your idea?

MR, i“e;;,, We sre talking gﬁsuﬁ-ﬁaa original
giaia%iffa The é?%@%ﬁﬁ%vgiﬁﬁnﬁigf'ﬁﬁy'fiié & motion.

ﬁgaﬁ»éiﬁ%:ﬁ;. Bure, Why é§§¥§7§ﬁﬂ gay “eny pariy

' may nove for diemissal under Rule 42,“ and quit?

CHAXRMAN MITCHELL: Ruig 41 Ealkﬁ about failure to
conply with ﬁﬁé,@ulé&, |

ﬁB! ?@EEﬁgz Rule 41 élra&éy BayS §ha‘2ulé applies
- $o0 %the éis$£§Sa1\¢£_a gﬁgnzérﬁlaim or §§&réw§§rﬁg.élﬁiﬁ;

MR, LEMANN: You could put éﬁét’iésérséntaacs in a
‘note referring bo Rule 41, That migh% help it. Of course, the
%ﬁsrénparty plaintifs !ill haréxy make a m@%&sn to éiﬁﬁ%ﬁ% his
" own thirdeparty Gﬁﬁ?lﬁiﬁ%a The only ﬁ@é@levwhﬁ would make the
ﬁa%%aa, %aulé think, wauié he the original ?133&%&f£ or the
ﬁhirdﬁgaygy é@feﬁéant‘

g&. PRYOR: Rule éi(a} takes oare of that. In view
of what is said ia,él(si, why do you used to say any%ﬁiag nore?

B@éﬁ PIRS8IG: 'That éaaia witk a élﬁferaae s&%uﬁgian.,
Ve have been ealkiag sbﬁnﬁ the ﬁﬁti@ﬁ to ésgmigs un&ar R&iﬁ'iﬁ
for iﬂgaiﬁieieaay of the ﬁhirﬁagar%y eamaiaia%. Rula 41 deals

with other matters then that. What is suggested hér@;ééésaﬁé
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seem to indicate which it is or whether 1% is both.

I don®t think Rule 41 covers the

i
L]

canse we have here.

@E&§E§$§.§I!£}E&§: 1t says for failure to comply with
Vvﬁhé rules. | |
§E§ﬁ§r§§§¥%52, Rule 41 spplies to motions @sr,éiﬁa
,,f~aissal by & éafeaﬁﬁn%. ¥ do not know %&sﬁhgrithgﬁ ﬁéuié cover
¢ ,§hiré~p§§ty satian or a&ﬁ.» |

iﬁﬁﬁﬁ e&&ax § should %h%ak, iﬁ you really want to
cover ﬁhis tka% that last ssnﬁaﬁﬁa shauié be 1imiﬁeé ﬁé the
plaintiff 31&@ %hia*

A motion to dismise ﬁ‘ﬁhitﬁu@&?ﬁy eamplsgnﬁ; without
prejudice §§ the bringing egrsasﬁber‘asgian, may be made by |
the plaintiff ﬁpéﬁ §6§i§§,$§ a1l éké,ﬁgééiés éaéfgava appeared .’

1 suppose iﬁiﬁéniﬁ aiwéfé be clear that the new
defendant, the third-party éegsnéant, aﬁn éef@nﬁ under these

,rulas egmplgﬁely, anything, in@iuﬁiﬂg Eulé 1§(bl. You want to

make sure %ﬁat the §13£a§i£f has this: ﬁgﬁ@iﬁi righ%. ?haramxwﬁw'

fore, aii you n&eﬁ %a ﬁaik abaaﬁ hgra i8 the §1§inti§f a8 I

have 32&% iaaiﬁgesa by &be ghrasiag i g&v& yaﬁ.

why do you naeé to s&y aayﬁhing abauﬁ %ha th;rﬁagarﬁyrl?‘

defendant? If yaa staxﬁ talking about h&m, ﬁgght ye& ﬁﬁﬁ to
aay that &a gan do all soris ei ghings? B@'caalé msve under
12(b}, he could move under 56 aaé hs aguié ﬁa all zbsga»eﬁher

vsriegs things, too. §'$§§§§§@ thag gag;é be g;g&zy; He always
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can do that. ﬁ@ris in there, and he hes to defend a8 beai he
oBn .

MR, LEMANN: How would it do, then, to adopt the
language on pasge 8, the middle of psge 8 of the Harch draft, bug
Just e%%ﬁgiag_%he last sentence to r@aé,,ﬂth’giaiuﬁiii‘mﬁy
1iiie a motion to dismiss the %ﬁiﬁéw?&?%? complaint pursuant to
the provisions of ﬁﬁi@%&;ﬁ’aﬁﬁ/ﬁéé %ﬁ & note that of course
-?gﬁg third-party defendant hos gzi the defenses and graeg&ﬁrs
f@pan to him. | | d“ i

§ﬁ@¥£§§§§

MOORE: M. Lemann, I don*t think Rule 41
bits all these %&i@g&«-r ’
MR, PRYOR: Rule 41(c)?

Bule 41(c) merely refers you to

other grb?isiﬁaﬁe“ You look st 41(b), involuntary dismissal,
and that will not hig ﬁh@ ea%@.—r

_ Qﬂéﬁgﬁﬁﬁ-ﬁi?i

fﬁﬁz&g That is fa&lnx@ to gampig with
the ruia@; 7 |

MR, mﬁﬁaﬁﬂ; Then out out ﬁhe ?@ieraﬁﬁa o 41, if that
wiil save t&%»éiscaﬁsia&. |
' Jﬁﬁﬁg CLARK: Let ﬁﬁ aéé one furﬁh@r tasughs, &@nt@.
Your care far ths ﬁhirﬁwpar%y éeieaﬁa&%  § ﬁ&in& iﬁ glféaéy
taken care of in ﬁhe rule i$§$1§; because wa Bre 1@&?&@5 shar-

s@m@ﬁhiag 1ike %&é&%- “3F

ths summsus and eampiain% ﬁ?ﬁ gervaﬁ,“ aﬂ@ =19 aa,"%ﬁa §$?§@ﬁ

who is served, heraiﬁﬁﬁﬁa? called ﬁh@ ﬁaixéuparsy éaisﬁé&at
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shall make 1ts defenses to the third-party plaintifi’s claim
a8 provided in Rule 12 and ite counterclaims sgainst the third.
party plaintiff and crosseglaims aéﬁi@%ﬁ,@%&ag %ﬁirﬁwﬁayty |
defendants as provided in Rule 13. The third-party defendsnt
ﬁgy»gsgegt againgt §h§£§ia§§§iffVéﬁ?,§§§é§§§$ which the third-
party p%ﬁai:};ﬁ#ff nas," and so on. Doesn't that f@zg take ORre e
: MR, LEMANN: I ﬁaggeﬁéé»’-}s&ﬂy t'ﬁa;ﬁ i é%ﬁééf‘% thiok
wé néeded $o put anybhing in this rule about the third party
’“’éefaéésﬁﬁ;f 3 aniy‘ﬁugg@gﬁaé waybe iﬁ'a ﬁ@%@'?éﬁ could call
'aﬁt@aﬁian %a what you hava juat g@ad,, 1f we 1imit's§i§'guia'
te what the giaiaﬁifﬁ viﬁéms, E was %hinkiﬁg %hat other g@r&a |
of ﬁaie ai, n@ﬁ (ﬁ}. mighﬁ gavag it, bu% why not omit any
refarenea t@ 41 and say th@ plainﬁiff may file & me%iaa to éis«
miss %ﬁe tﬁiré@ﬁarty eam§lain§, aaé thﬁn in 8 note say ﬁaat of
egurse the %kirﬂ«@gfﬁy ééiané&at can 66 it, beaaaaa he can do &
lot af %hgag@.' | -
§9@&E,$ﬁ£3§z .1 do %hiﬁ% %hé%‘ié all thﬁ% is neces- :
sary. If you ﬁant to make it emasg that the originai gxazatm
ega dﬁsp,s wonkey wrench in thsrpwgageéingg,,éast~§ut %n Hantefavrr
sontonce. I think that %ﬁaﬂ- you nead, the finsl sentence,
ths one he ja&% gave yéﬁe". N | |
. LEMANN: I would §9¥$®ﬁ§11¥ %e éi3§eseé te ase
the balance af th@ m&%erzai ﬁpp@grigg in %ha ﬁidéle ai gage 8,
which % ﬂﬂé@?ﬁ%ﬁﬁé is Mr. Pryorts suggaatiaa.

JUDGE CLARK: I am sargy, 1 didn't gsﬁ wha% you gam..
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ﬁﬁ; §£§§§§~ Po use the othey matarial appuaring in
g;%ha widdle @i page 8 of the March draft, ﬁéiﬁb ig poarhaps un=-

'negsssﬁry but'it makes iﬁ plain to the graﬁa&sgﬁn,

On this motion to dismiss by the
glaintgff why nog énﬁﬁ say io the last p&r&graﬁh of ﬁhi@ gnéar«
Jf%iaéé”maﬁaﬁigi on page 8 of the March ;S‘érgiﬁ, "4 motion to

diemiss 8 %ﬁix’&@mﬁgyé plaint may be nade by the plaingife,”

MR, &ﬁﬁ&%ﬁ: That s rigﬁ%.

DBAY PIRSIG: ﬁ@uié that include aii the graua@s eﬁ
xlﬁibi, namely, lsok of sa?igdxﬁ%ian oeveyr the @uﬁé@ﬁ% matter,
1ack of §uri$éiaﬁieanVa?'%ﬁs’p@%ﬁﬁa,'%m@rﬁgér venue, insuffi.
ﬁianey»aﬂ process, 1a§ﬁ§£iei§ﬁ§g éi‘séfvieé of 9raéeés, iﬁiia?@_
o staﬁé B eiaim, £ailare %@ j@iﬁ an i&éi&ﬁ&ﬂgﬁhlé party? It
seems to we that to evable th@ plaintif? to hriﬁg all those -
ggaunaﬁ up with respect to a cla;& bat@&en.a deiaadaaﬁ’ané a'“

_ third-party defendsnt ie going to get us in all kinds of trouble.

JUDGE DOBIR: ¥hy not 1e$?$‘%héﬁ-%@ the égarﬁg b ¢
the ground is something that has ﬁa bs§i§;‘§§ Suh@%&&ti@i |
 rsaa@n, the courd a£ course ﬁﬂ&lﬁ deny 1%. o

Bﬁ&ﬁ Ei&gtﬁz iz gau ar@ gﬁiﬁg to give him this new
'right, it seonms to ne gau augh% to gpaeify ﬁhe greuaés on whieb  
*aa can hxing his m&%i&a.‘ Those gr&aﬁﬁs are éesigaaé ﬁa ﬁe ; |
ralaed hs @ éei&nﬁ&nt-wit& fﬁﬁgaﬁﬁfﬁﬁ»% engglg&a%;%&aﬁ has beon
senorted against him. Now you ﬂse*éeg;ggg with » plaintiff who

is not s party, really, to this claim and iﬁs.iﬁswér,’béé‘ﬁﬁé




many be affected, presumsbly, ope way or %h@'éﬁh@f by the
presence of that olaim. | ’
- r‘sg,s@@ﬁﬁ,%a é@ you have to start from the beginping
‘and decide wﬁaérgre&aégryﬁa,agé,ggiﬁg to give the plaintifs in
order to iﬁ%ﬁ?f&£§a.‘§‘dgﬁtﬁ think you osn use th@'gxegaégtﬁhaé
 §?$ s§e@££&§§ in 12(b). |

MR, LEMANN: Tﬁe ﬁrgpasal éaaﬁ not vefer to aay fs

';ﬁgrﬁiauzar gﬁig §a§'1§§V@ that open. The @ay ﬁh@*%ﬁiﬁg now
stands, 1 tske 1%, 42 n defendant wants to bring in & third=
party defendant, ge has to go to sé@rﬁ %i%& %'m@téaa;' The
ylaiatiif has to be notified. |

JUDGE €&&E§s3,§ha§ ie right.

MR, LEMANN: The plaintiff can say, "You shouldn't do -
is." He geots & chance to be ﬁearﬁ;_‘ﬁgﬁgwé‘ara@utt&ng t&ag’
out. ﬁa'grarﬁayzng.tﬁaﬁ the defendant onn %riﬁg‘&n'srﬁhi@ﬁé-f
party defendant without asking leave and without the ﬁlgiﬁtiﬁﬁ
having anything o #ay aboud i¢. 1 ﬁaké it that gvgzybeéf,
ineluding the Reporter, thivks the gmmmmgm to have aum
opportunity, if he has any good grmauég. %& come in and ﬁ&y,
"8Bet 1t a&i&é. Pon't bring this- follow ia o

ALl we are trying ﬁa:ég,is“ﬁaufigéga way fo mhke it

‘plain that he has that right. X understood the Reporter to
ﬁhigk &ﬁ was plain enough that ﬁﬁ‘§€€é ﬁ§§ say aéﬁﬁhi@é_g&aﬁ% '
it. The plaintiff should §$§@ a chance %é come in &ﬁﬁ‘ﬁy

motion make the same kind of objections %kéﬁ aé‘eaalé?aﬁég?'
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our prosent rule make to begin with before the ovder 45 ment out.
éﬁ; PRYOR: He ﬁ@ﬂiﬁ»ﬁﬁ?@ to make the same kind of

i*ﬁﬁ@@iﬁg;ﬁﬁsé would have 4o be mg@s,h@fﬁre in@ﬁﬁéé %é §?§?aﬂ§

the court from grantiog the motion.

MR, LEMANN: That is right. Weo haven'ts spelied 1%

out now, snd £ %@aiﬁa‘% th&nk wg %ﬁuié hava %a Epazz i% @ﬁé
in %he &@sﬁémanz 12 we maéa iﬁ §3a§§ %hﬁt ﬁg had 8 rigﬁ% %@
move to dismiss.

JUDGE )

7 i é@ﬁ*ﬁ want to be pergiek$§y abaaﬁ
- %his, baﬁ whon you eaid "gmcxaéing the ﬁaper%ar,“ 3 an aﬁraié '
- you éidg!% gat my %h@ﬁghﬁ, You would have to ﬁaks that out.

%ﬁ% m&&ﬁga“ Strike it w-% o

§§§ﬁ§ gaﬁﬁﬁ. 1 wiii a%i&k by ﬁhﬂ ﬁaeasiaa %haﬁ 3
pub en page 8 of the ﬁargh deaft. 1 said ﬁhgﬁ;gnrgass @&g ﬁe ﬁ
gserved by disnissal wttha&% gf@jgéiﬁe %hat is na% ga?veé
~aqua11y by severance or order fTor a sgparate %rial? 3 ﬁ@gaﬁ
Dean Pireig had & zit§2§ malice beve. 3¥ he didn't have, he
“should k&vﬁ Timé; ﬁsﬁemsg when he was ﬁaskiaé. yéség %ﬁgﬁg}wiiﬁé ﬁw
;gyaggas?.g concurved with himgaaéaasaﬁg'aéaa a8 you start i
spscigyiag_éhé‘grﬁénﬁs 1%»$éﬁm§ to me gég‘ﬁﬁll sé@vyaa hévé
‘pone. - | |

Wo have one.

2

 PROFESSOR MOORE

- MR, LEMANN: Eﬁaﬁ'iéaég to the conclusion the plaintiff

would never have & ground,

JUDGE CLARE: The only one you fssuggeﬁaééa wag delaying
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the trial. 1% seems to me that severance or geparate triﬁl’is
8 perfect answer in that omse, snd that is the only one which

is possibly suggested heve.

ail

PROFESBOR HMOORI Does B4(b) epply to the mevered

clain?

UDGE é&éﬁgz Why ﬁ@ﬁ?

PROFESSOR MO 12 1t does, then shink the

'&piaiaﬁifi‘has a‘wigbt ﬁé 88y, "E é@aiﬁ want Y %harﬁagazty'
>§§£&§é§§% brought in hare on the eva @f triaz," ané aava to
éaﬁénd ugﬁa ﬁzsérgﬁiea of ths court &g to mh@%a@r &@ W§aié iﬁsae
“the e@r@if&@&te far &9@@31, | o

£ @i @@urss 3&5%& ﬁghis sggg&%@eé @aw

JUDGE @;f
-aﬁha? re&ﬁ@a, aﬁé %bgt aa that ﬁ&@ §1a:ﬁ%££f m&y be h&r&aﬁ by
$he a@m@sphara, bu% tpa% is not a rule that you can put 5awne

- JUDGE 1&%3&* b 4 égﬁ?t %Eiﬂk tha% is 2 g@gé g?@@&é,

In Missouri wh&ra %héy hr@aght %ﬁa% sa&%. %hgy didn't bave
'%hirﬁwsix%y ﬁrae%iga; ?ﬁay a@vsw &aﬁxﬁ @i it tﬁars.— 4 migh%
confuse the issues aaé not $§66@§1i$§ any §ﬁ?§§5@@ 12 it
é@aanfﬁ aeeémmligh any pufpass he sgsﬁ €e§£u3€$ the issue.
Why shouldn't the piﬁia@i££ h§v@ g ‘right to bring it to the
attention of the court? I think the grﬁuﬁég would be very fow
and it wﬂn'ﬁ e very aﬁﬁan ﬁhaﬁ 1& aiii come up. I still think |
he nggh% to have the power. | | |

DEAN PIRSG: It seems to me all those esgsiéeratiﬁns

would be ?éiéﬁéaﬁrﬁﬁ é m@%i@a to sever, &ﬁﬁ if it were a onse




ghere & plaintifi sould be §£é§ué§e§§ by delay incident to the

~ bringing in of & third garty, &yga&iiag, and g@ on, aaéar 5@(@3,

' :%haﬁ again could be sddressed o the éiﬁegstian of the gaége.
1 understand & certificate would be m%é% by the Judge which

would permit an appeal.

SHOR MOORE: gnppgse ha will aﬁt make it, though.
ﬁﬁéﬁ PIRGIG: 3 don*t think y@a,&aa yraviéa by rai&

for ali the arbi%r&ry jaégas,

Does 54(b} 3991? t@ the $evered

olain?

I | ﬁy@nlé sag ya&.
ﬁﬁéiaﬁéﬁ gi@@ﬁﬁ&&z ¥9u mean %ha onae for mul%iyie
‘3ﬁ§gme§%?

PROVESSOR MOORE:

DEAN gggﬁggi ﬁhy not s&y, ”@%& m&%iﬁ& ta dismise
- the ﬁh&?é#ﬂ&?%? olnim may be made by aay pargy to the aetiaa,
- and zeﬁ it go at th@t?

aua&g ﬁ&&ﬂg. On any graané.f

fisajégz %b&t was ﬁ&s q&eeﬁiﬁa you put?

3 hﬁ?é beaa ﬁenéerﬁag ﬁketgsr, &2
2 clainm is $ﬁ¥$¥aé, 54{b} gpgiias ea iﬁ, so if %he jadge
renders @ aaﬁgmsnﬁ ﬁhiﬁh i aﬁharwi&a»i&a&l gs te one @1&&%,

whether that g aggaal&%le %ithauﬁ %ha asrtiﬁ;ea%e.

JUDGE CLARK: I was gaiag ﬁa say, 3111, L am nﬁt sara

that § answered your gﬁgﬁﬁiﬁn.eaﬁrgétﬁy. ; ﬁhin& afﬁer'yaa have
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savereé the claim, then I would §émit that 5é(b§ doesn ¢ COVEr.
~After the severance hgs been gﬁaﬁtaﬁ, y@&, hgeause %ﬁéﬁ I take
%igit you have two ac§1@a§, 1 take it that is what severance
rmgaas. You now have split the case off and you really have %§§ '
sctions. Then I would say on that specific point that there-
aiﬁéf'%hey go aé,éag&raéé cases. 1 géass that ie what "sever~
aagé“,meaas,‘iéﬁ‘%.itﬁ-; o o |

8SOR MOORE: X wagié‘ﬁﬁiﬁgraa. 1f ﬁhe‘gégrt
»gavé 8 g@vééagég; then I éﬁggpse'§h§~§iaiﬂ€iff yanlé>hava a
’?sfy haré time ﬁﬁdﬁhéﬁ any greéaéie@ iré&_@glay,vﬁgﬁ he might
well have if all the court did was order separsite trial.

JUNGE é&&ﬁ§=  s that aa?ﬁh;ﬁg,ﬁ@?sthan that the
jaége ﬁ&s made 8 mistake or has ﬁbﬁsgd ﬁis‘ﬁiségeﬁaaa e? hﬁé
just been damned harsh? It seems to me that should bo
coming up under ﬁhesa-ruiaé. If he doesn't d@ the gighﬁ
thing, what are eaﬁrﬁs of appaa& for, i anyﬁhiag?

PROFESSOR &QQRE; ﬁh@ﬁ ?9& have &n,ﬁgpfeﬂs_praViﬁien ,
saying that a plaintiff nay move to have & thigﬁégaéty eﬁﬁ&i&iﬁﬁ‘
dismissed, then %t;aig doesn —ﬁ% agmg the court's ﬁ‘t—t@aﬁé;‘s ﬁ;' B
the fact that once the m@t&an 1s m&ée, pefhapﬁ in %hia cage |
there is gaiag to he uadaa éslsy aaé grejuéiae. tha thiré~gsr%y
,Aagmglsiﬁt beiag fi&eé vegg iats in %h$ aeﬁ&an, the 3uﬁge ﬁa&lé
then dismise 1t.

DGE CLARK: It seems to me that that is practioslly

~#n open invitation to the judge, therefore, to be unduly




plaintiff-ninded.

PROVESBOR MOORE

s

| I think he would be & 1ittle

!igiainﬁiiiﬁﬁiﬁééé 1% the defendant sits by until just on %hg,evé
ég trial to b&igg in & thivd-pardy ﬁeﬁaéﬁaﬁ%, asseg%lﬁﬁafs'ﬁhgré
;s some good vemson that he can pul his finger on. -

MR, PRYOR:

?ﬁ@ ﬁalﬁ jsntt limited %o %ﬁgﬁ'ﬁaﬁsg B
. ﬁhéagh, sn the eve of sriai.

| DEAN éﬁiééégr Y@uy contention is jas% w&a% X sﬁiﬁ,

”»a matzga te éi@»ﬂs&,ﬁiﬁ% @? %&gﬁgaﬁ gyasaéaae,@euld be m@éa hy

any party to the ééﬁi@ﬁ o éism&sa the %h&réwgafsy G&ﬂ@l&iﬁ%.

PROFESBOR HOO! & thiak the plaintifd ought %6 be
able to move %0 bave the third-party complaint disuissed with
§r§5ﬁéi@gf' | - . ,

With or without prejudice?

4 '?Ei%ﬁﬁ, ?é%.

ﬁi%h or wa%keaﬁ prejudice., gﬁgﬁ put

it on thﬁ Anne hasiﬁ as ﬁng obheyr m@%ien to dismisg, ané gay sg.
and quit. _ | ‘ » |
| CHAXRMAN MITCHELL: I ?é#é@% Eé@rﬁﬁs,ﬁlaiatiff $§ﬁi§
3h§* a prejaéiea - | ;

| DEAN aamgs Take m;ftg wotion. This ﬂm?@@arsﬁ'
fezlaw Comes iﬂ very 1&%&, %aétas §1§&§t1i£ s&yﬁ, g | ﬁanﬁ ﬁha o
wﬁaia ﬁhiag ihrawa eatﬁ"

ﬁﬁézﬁﬁﬁﬁ &i@E&E&&:

%f;% éa@&a‘ﬁ maan with 5?31&&1@%«

BEven though he is imp?6§§?2§ iﬁ %ﬁg ea%a, sﬁé ha g@%@ thrgwa
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out, he %izi,ﬁaﬁaé bring another one against anybody .

DEAN MORGAN: He may be thrown out without pxa@@éiﬁe@—

CHATRMAN MITCHELL: 1t also gives the court power %o

dismiss with prejudice.

A mé%ien ﬁ@ dismiss, with or without
“~§rejaéi§a; may be aﬁéa hy Bny ga&t v That is ﬁﬁﬁ% 4 gaggegﬁg
M, DODGE: The gaastien is haw %ha pzaiaﬁiff gan -
LK§§¥€}" . |
DEAN MORGAN: He ésﬁ’gﬁva:iﬁ; He eﬁé got turned down,
There is nﬁﬁhiﬁgrﬁﬁrﬁréV$ﬁt‘§hé court from turning
‘bim éﬁin if he says this is a foolish motion or theve reaiiy.
isn't any reason., "I ﬁaé*% %ééﬁvéhié.%ﬁiag ﬁ@sﬂéé up at all
at this late éa%e‘“' Thet is 9raa%iﬁaily what he is saying.
Under ouy eld pr&@ti@e the Judge would not let him
“m@s§'£ﬁ a§ tﬁaﬁ way, prababiy, on & motion to be‘allawgﬁ to
file a thirvd«-party claim, ‘ |
| CHATRMAN MITCHELL: It doesn't burt the plaintiff
- any if = %hixéwpar%y action is dismissaé without pr&éuﬁi@a.,,

ﬁﬁy ﬁaﬁ? ﬁavan*t yeu ever haﬁ tha% sart

of thing done to you when you moved for directed ?@?ﬁicg?;

i have, The guﬁga will may, "X émvaa% gﬁiag‘ﬁﬁ éireet é

verdict here, bnﬁ I will dismiss wiﬁhaug yrejudiﬂa on yaar

motion " z ssy, “; will taks ﬂhat iastsad.?' 1
@E&§§§$E %Zﬁ%@ﬁ&&; A ma%ian to éismi&a?

DEAN MORGAN: Instead of going on with this trial.
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There is nothing to prevent it, is there, particularly 1f the
rule specifically allows it? |
| CHAIRMAN MITCHELL: With prejudice?

DEAN MORGAN: In a case of that Eiaé‘it ﬁag}é be an
abuss.si.éiaﬁréﬁiég to ﬁi&ﬁi&g it with prejudice on & motion
of the plaintiff. o S

CHAYRMAN MITCHELL: 1 agaaaﬁiﬁﬁé%?sﬁgné what possible
.ﬁggguné the plaintiff would have for aiaiwiagréigmiééél with
§?ﬁja&i§a¢, What ﬁhe}éév%i degﬁ-he’eséslﬁaﬁfher.tha sult is
brought agaln? |
o QEA$ HORGAN: I muppose ﬁhé ylaiatiﬁi would &ava sn'
aﬁfully haré time %o show any grounds for éismisﬁiag with
' 9?&3&&3@@. 7 _ )

CHAIRMAN MITCHELL: If you eay in the rule he eaﬁ do

i§~ﬁita-§r§33é133, you are gtill leaving the court the dis~

 eretion.

‘ 33$§.§@ﬁ%a§5 ?h@ﬁ‘thaﬁfis an abuse of discretion. 7
7 MR, Eﬁaﬁﬁﬁ: How cen géﬁ-skg any. g&rﬁy ean Eﬂ?s ﬁ@
‘éismiss? Hﬁ? ean the éefenéant, wha has fiiaé the thirdagarﬁy
ea&@laias mava t@ ﬁi@aias §i$ own aamglaiat? : Buppose h@
could if h& wanted %o ﬁu@t; .

DEAN MORGAN: %hy ﬁaﬁ? | o

QR. &Euéﬁﬁ* 12 éa%sn!t maka mu@h sense,

QEAE HE§G5§, X hsvs hearé & £a§arai guéga baﬁere

these rulas say, ";f yﬁa waat to éiagisﬁ wzﬁb prejudig@, 311
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sigﬁt, but ¥ won's dismiss it without prejudice.” I don't see
M %§a$ this is anything hsy@ﬁé the power of the @égéﬁgamé iZ you
):ﬁﬁﬁ% to put this mo the é@%x% can do whatever Qﬁghﬁr%ﬁ be done
aaﬁ@?rﬁhg siraum%t&ag&glﬁﬁ 8 ﬁ@%ﬁﬁa for @iﬁﬁigsgi, I don?t
see why you shouldn®t say so.

| x,dg§5§ $%a why you ought to try te apell out %hg
kind éf docision a trial 3aégﬁ ought to make 1o giﬁgﬁﬁia&é |
?é&ag wo aﬁaa&%‘a&tiéigate,-«ﬁéii'harg’kgﬁ hean‘hgiagiﬁg up one
after another,

PRI A BRI

-l

1 think they all come down to undue
delay and prejudice. |
DEAN MORGA

¥: It may, and dismissal may get it out of
“the way. o | -
 CHARMAN MITCHELL: Why do you bave to say anything

sgbhout preguéiea ip this?

DEAN MORGAN: I aug&aﬁt 1t 18 all taken care of by

the savé?ﬁaa&, and you say, gﬁ,vi% ieniy. I say if i% isn't,
‘here is & vﬁéy short sentence %ﬁa%‘ﬁézi_iaka cgfg»aﬁ %§§“§§¢1e
ﬁ@rks. | |

JUDGE DOBRE: Give it to ang gax%y?

ﬁﬂ&ﬁ Piﬂﬁxﬁi The ae§ar&nge éa@ggﬁt ée it ﬂﬁl? bﬁﬁ&ﬁﬁ@

- of %4(&% It seems to me the prahlgm'ehara is no éiffsren# taaa '

any aﬁhgf §rahla§ aeﬁ&& ﬁéib%. ?@u-&ta'aggaaiing ﬁ@ ﬁhe 3&&&3
for a seg%;ii&g%gﬁ,

_ DEAN HORGAN: 1t i#n’t & complaiit you ave dismissing;
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it 48 2 olnim. I suppose, isn?f 49

DEAN PIRSIG: You uight have & olaim heve which ought
N vory much to be tried, and yet ought not to stay in the action,
%evaraa@é wonld take care of that.

;ggig'gigggszi'gg ééggg@, if you said nothing here at

'”511, I think the ﬁi@txi@@ judges, singe they have gzeﬁgy of
power, wauié é@ ﬁhﬁ%@vgf i aaaeggggy, x think by guﬁﬁing &a
Tih&s gr@%@%%atiaa of one kind @r gaathﬁf, you are @sking B
iﬂ?i§&§§ﬁ§ %%3% fov %ﬁ@ mas% g&rt ﬁ%ﬂ never amount %o any%hiag.
I don't see why it waaiéa*% be bettsr ﬁe Esave it out and let
4#&%,%@@@?&1 rules Egks ﬁ&sé#;aaaﬁasi

"ﬁg; Q%ﬁfs4 ?@u'ﬁrapasé é@‘gut ia your clause on
’ths ﬁiﬁﬁié of page 8 of the ssp%ember érﬂfﬁ, don 't you?
| JUDGE CLARE: 1Iu apy eveny, yes.. 1 %hia& that is
all agreed. | B | |

EE; ﬁﬁ@ﬁﬁ: Yﬁ& pu& in the words “ﬁar dismiesal o™ o
in that ﬁﬁntenaﬁs "for dismissal or i@@'separaﬁe trisl in

aaeéréan@a wi%h the §f§?£$iﬁn§ ef ﬁai@ 4%{@) "o

IDGE Q&Aﬁﬁ: That 13, af @eurss, %4 yea wang ta have
&by power ﬁa do it.

‘i Does the Jaégﬂ aava tbs power or not?

EE;_igfir
Do you want ﬁ@ have the judges stew over i1t? Do ge& wan& %h&a
to have the pawer or net? éﬁaﬁﬂ up &n@ vate.> £§ yan 3&&% s&y.
"lLeave it %o the Judge,” gaa may glve h&m %h% gesar or Ry aa@.rr"

Do you want h;g_%@\ha#grﬁhs power or don't you?
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JUDGE CLARE: I don't want the district judge to have
the power to dismies narely on the say-80 of the plaintiff,
{ am willing to have him sever or order separste trials, and so
forth, §a% et |

MR, LEMANN:. You ﬁangééiﬁ %é bave power to dismiss it -
on m@téaa for failuve to sﬁaee'gré&aég that satisfy the judge

it 18 well taken.

JUDGE CLARK: ﬁ;gf‘ -

, JQE§$$'§$§§33 1 think it should ké gouched in general
't@?ms,déz 2@&?% it_aﬁ% with the idea that ii-ét is left ﬁﬁ%,
normally the judge would have that power. The séﬁgatieaﬂ in
 which it wéeié be g%ﬁé@gé'aﬁ the iﬁ&t&ﬁg@_ef tka plaintiff ave
vgﬁg'réfai The judge would just deny 1%,
| MR, LEMANN: How would 1% éﬁ”%ﬁ,eﬁkﬁ Mr. Dodge's
suggestion and mﬁge a @light change? 1 go back to the draft
of Beptewber. This is %&e ﬁeﬁgyﬁaﬁﬁa‘laagﬁagé in the widdlie
of t@a pgge: YAny party may nove f@f'ﬁévgﬁéﬁeé arvsﬁpﬁrate
trial,” and then insert "ar’disxiésgl,“ “§£ the third-party
clain iﬁraéﬁﬁﬁégﬁég with §h§v§?§§i§iéag @? 35193:91 and 42,"
leave out the "(b)"; and then go on to the end.

PROFESSOR MOORE: Do you think Rule 21 hits that?

dontt think 21 has sanything to do with

You think 21 ought to be out altogether?

1 badu't thought of that.
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Take out "in &@@@gé&ﬁ@@-@iﬁhﬁ, £t i@
; superfivous., Hake 1%: “Any party may move for eeverance or
separate @giai or dismissnl of ﬁhs %&%ﬁﬁﬁﬁ@?%ﬁ claing aaé %§@
court may direct & final judgment upon either the @éggiaﬁi
claim a?,%ha'ﬁﬁéﬁﬁﬁgﬁrﬁg clain azana gﬁ ageé%éﬁﬁegféith the
‘-"§¥6Vi§iﬁﬁ§ of ﬁuia B4{h)y " |

u iﬁ you move i%, f will second iﬁa

1 move 4%, S

'§ second it. |
t w%aﬁ.zé the motion now,.

MR, LEMANN: You have language in the Beptember draft
8t the widdle of the page. We would adopt that s aa;aéé&tﬁgn
in the last sentence of Bule 34{%} %ﬁr§§$ iﬁii@ﬁ%ﬁg Igégﬁagas

"Any party may move for geverance ar'sagar&%§ %?£a1
or dismisenl §£ the third-party ¢laim; and the court may éi?éﬁ%
-8 finnl jﬁégﬁ&ﬁﬁ upon vither the oviginal claim or the third-
§ar§y claim nlone in &geﬁraaﬁﬁe with the provisions of
Bule 54(b)." | |

CHAZRMAN METCHELL: Al in £&v@r‘@§_§§§% sty "aye";
opposed. It is agreed 5&¢

UDGE CLARK: i think that covers 14, ésasn*% i,

~aa§ssg:sega*ffg'has'éamﬁthiag,ﬁbﬁag That means automatically
that the 1@§ge§ suggestion for (o) 48 out, and this is the

provision,

%ﬁy‘éé you need the "in sccordance with"?
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1f there is no further question, we will go on teo
~ Rule 15¢d) at the top of page 11 of the September drailt,
Supplenental Pleadings.

This is to insert the words about

filing & supple~
mental pleading, "whether or not the original pleading is
éeﬁ&ziiﬁg in iﬁ%rﬁtaﬁeﬁa§$ of saé claim for réii&i;“ This
language, which was éevézaﬁeé’by ?gégssﬁﬁs gaégggs Judge Dobie,
4§ﬁé:§§. pryor, seems not to have been voted upon explicitly,
a:ﬁhéggh it appears later to have been sceepted, at least in
substance.

' The background of that is indicated in the note. It

sittee by my May report, which discussed

was presented to the Com
these #&ggﬂﬁs cages. There has grown some view, w&iga it
seens to ﬁé %s'a gloss upon eag’ra;@;'%é the effect that a
supplemental complaint is proper ounly wﬁara'%ha original com~
plaint stated a g1§154npam which relief could be gréa%aé. Thus ,
@b§§§79§?£%§$ §§?é before the court on & ééfﬁéﬁ;vg eeapl&&aﬁg‘
it has been held necessary to dismise their sctién aﬁﬁ.gaéé |
 them segﬁﬁ %11 over ﬁg&iﬁ,'e%eﬁ ﬁﬁﬁﬁgh éveaﬁs a#%arﬁi&gigiser
eommeﬁétgaat of the @eﬁiaazkavenﬁaée ¢leayr the gigﬁ%'ﬁa Judicial
reliet. | o N
In that first &&sg, 3@&&5? v. Elizabeth éréﬁa, Ing.,
there was 3g_ge§i¢§7£é? declaratory judgment a§~§§%a§$'$§£r$§ge~’
ment. That was 8 suit, not ﬁy the patent asaésgaﬁﬁ by the

‘opposite party to bave it declared that the patent was not
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valid and there could be no cleim made under it.
That was thrown out on the ground that there had been

no claims made snd therefore the csse was not right for declara-

tory judgment., Actually it sppenved that after the action was

brought, claims ﬁsfg wade @3ﬁ@ﬁ§$¥é1§ in the %raéé, #y eol-
l%éﬁﬁﬂ@@ held ﬁher@ %%gt ﬁh&?ﬁ @#hould have &é@ﬁ saaagﬁ gﬁ@aﬁé

‘_:t@ ﬁav@ held the é&ﬁi&fﬁ%@?? 3%@@&@32 action ﬁ@rrﬁgﬁ b&% %hey

'%6&%*&% to say %ﬁaﬁ the grounds had $o exist at the bﬁg&ﬁaiag of
- the suit. R | o
| That #ﬁse 5@& éﬁﬁ%~§ask and %Bﬁﬂi&%ﬁi@t»ﬁéﬁ?% has
éﬁéé a8 ruling which a§p$§§$~%a %ﬁe ?éﬁargi fules %@ﬁ?égéﬁ saying
t%a% he will now have an 1&@&3@3 a8 %@ th% nature of the éaﬁagés
&gﬁs h@f@rg the ae%i@ﬁ was @raagb% %ﬁ és%sr&iaa w&&ﬁﬁer
%h&? ave §g§§§a§$§$ to $a§ga§t %ﬁ@ §$€1§?2§§¥§ guégﬁaat.

- 1 don®t know how long %h@y will kaﬂg it up on that
 vasis, and I %ﬁgg@gt the ﬁhaie thing is very s&llg %agaasé of
n%h@ faség %ﬁ@%ﬁ%&éiﬁ at the §r§§sat ti@@a that. %ﬁa ﬁ@gaaaant‘
hae wade 211 the d@ﬁaaég ﬁ$§@§§§§§ %a sﬁstaia tha ju?iﬁéi@%i@aa
" They are back, so to spenk, s&aﬁashagiag about sgaee aﬁ
afiair@ that has aa@ aa&gieﬁaiy @h&ng&é, ?her@rﬁaaﬁa to bg
no bas;g, | | o B

m§§1§§? &ﬁg£'z got the §?§n§ e§s§{ 4 ééiﬁ it was
‘the Bouner came. It is aé§“  1t &afﬁeskﬁggéi-iagé Qﬁg@. v;L
Minnesota Nining. | o . "

As T suggest here, such & distinction and the rule-
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gloss from @hi@h 1% stens E&va besn criticized by commentators,
3 Hoore's Federal Ef&¢%$§@, & comwentary in the Federal Rules
8ervice, aﬁﬂ g0 On.

1 said, gaaﬁingly it 18 not followed by a&h@? goures,
The difficulty about these iater omses, however, is that there
is no cleay disoussion. In aotions they seom not to have
 followed it, bt there hagaﬁt been any very éeiiﬁiﬁe rui%agg

;%%fg 4&@33* If you éé ga% have i%, tha ﬁ&ﬁ util

/hava t@-ﬁ&ﬁm&@s and sgart all ﬁvez ggaiad That ta n@% és@%x»

able, is tﬁ?

UDGE CLARK: That is the whole thing.

BLL: Why? Suppose you have & supple-

CHATRMAN MITCH
‘mental éﬂﬁ@iazgﬁ in & pase %harsfﬁbﬁarigiﬁal complaing faalﬁ
to sﬁaﬁa'ﬁ e;&im upon ﬁkiﬁﬁ*f@li&f @a#fﬁé granted, is the
supplemental nampiains aag ﬁifisraﬁt, yeally, than 8 supple-
mental &m@ném@n% to ﬁhe original?

Jﬁﬂﬁs-ﬁﬁégﬁg The only diffevence is that usually
.,auﬁplamagﬁai is sametbiag happﬁaing after the cause af action
ﬁa@feegma&egéﬁ if & gaa ga%s ap a saggiamag§ai eemgisin@, wby
4&&?@@ it énﬁ agé make him sﬁnrﬁ all av&r agaiu?
| eﬁéiﬁﬁgﬁ ﬁﬁrﬁﬁﬁﬁﬁg He d@ﬁﬁﬁ*ﬁ get %ﬁﬁ benefit ﬁ&&t
the statute of limiﬁati@ﬁs ﬁﬁ? run agaiast hiﬁ, if he hss ﬁ@
»s%ar& ail over agaia,) , A

Jﬁﬁﬁﬁf&&&ﬁﬁﬁ 3 see that ia %his si%eatisﬁ uﬂéﬁr our

’brigin&l rula.ﬁhafa-yaa h&ve a genéiag sait ané taere isnﬁt
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‘any question aboul the pending suit, thenm you can supplement it
by any §§§ material. Thus, for exampple, I should assume ﬁé&%
if you stated in ygsr,@riginsx suit two omuses af.agtéaﬁ, ong
good aﬁé one bad, later on you could supplement either ove of
%ﬁé esusen of action @sséaaa it was 3%&11’%&%&%3&;

This 15 & limitation which says that if they are all
;'bgé you ﬁaﬁﬁﬁﬁ supploment. Sﬁ’saaﬁﬁ to me §hers is no reason
;éér %ﬁ&%,vané thﬁ% it takes away a g@@ﬁrmﬁasu#s of the intent

of the rals, ﬁhiah is to take cars of 1&&@2 doavelopments.

is ehs rangon f@r it that the amendnent

or gag?%@ﬁ&ﬁiél yléséing doany aﬁt gure the defect?
JUDGE @iﬁﬁggl That isn‘%_§§e §9i§£ ﬁ%d@-in %&ésg cases .,
MR, DODGE:; These ave sll cases where the new plead-
ing did cuve the ésfsé%? o
JUDCE DOBIE: That ia right.

a@ﬁéﬁ ofi the basis thatg

JUDGE CLARK: This goes som
you cannot smend zeve, That ia the arigina; action is zero,
aud you cant amend mero.

You can add to zero, though.

- JL You, éﬂggﬁiy;, That states &i-ﬁéﬁ@%@%&ﬁ
ly. That i the whole thing in a nut shell. That 18 why ¥
-~ think %k&%riimiﬁgtégﬁ iﬁ'évrﬁaaaas,;éaeaggﬁ ?séveaa add %o
gero even if you aénne% amend Lore. | |

JUDGE DOBIE: X move %ha% the warés ha'aéﬁsé

%ﬁat wauiéaﬁﬁ m@ga that zhe eanf% eaald
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. pot throw it out completely if the supplemental pleading had

 no bearing upon the original difficuldy.

JUDGE CLARK: That is right.

im that accepted?

ﬁgi PRYOR : ?hs,l&ﬁgaagg of the proposed vrule %&ﬁaliv
does not bave that affect,

¥R,

DODGE: S% says the court may perwit him,
Mi. PRYOR: Yes.

JUDGE DOBIE: There is aéﬁhgﬁg aamgul&eﬁy about 1.

¥t just removes that restriction ou the pover 9£ €§@ 3§§§§.

CHAZRMAN MITCH

BLL: Do you get any kiéﬂ of ﬁiﬁ%k

result respecting the statute of Limitations by this amendment?

UOGE DOBIE: I think so. |

DEAN PIR8IG: 1 recall baving vead cases which hold
that a supplemental eéépiéia& #111 run from the dste of the
filing of the sﬁggiem%ﬁ§si complaint ov the service of %ﬁé
supplemental complaint as fay as the $§§$ut§ of limiﬁgtiaﬁs is
concerned. So y&é would not have ig'éaﬁing back to tﬁﬁf‘
original complaint for %h&ﬁ g@?ﬁ@ﬁet_ Sﬁ would be diﬁﬁérsat
from an smended eﬁa§§§§aﬁ,,E?sn»sa&géﬁdaé eém§;aia£ has held
that, | | - e

CHAXRMAN ﬁxiéﬁgkﬁg’ it is the same action which has
‘been pending since the time tﬁaﬁ thé é?@ginaivaamgi&iﬁt;v
defective or nnﬁ;;ﬁag i#iéé;_ ?h@wé§§§‘ﬁha§ yéa,éiéa*§ bave a

good onse atated -
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DEAN PIRSIG: It i8 consideved from the point of the
service of the supplemental complaint, 7That is when yn&é a&ﬁée’
of action b@giﬁ% to be semgiata.’ Tﬁ@y hgvs held that in a
good many sta%e@ with respect %o amgaéeé ﬁ@ﬁ@l&iﬁt%. if you
smend after the statute of 1%&&%&&&0&& bas run, it will not
date back, but there is conflict éﬁ that.

CHATRMAN MITCHELL: 1 see. |

| 63ﬁ@%»€%ﬁﬁ§;v You will notice what we say in the prow«
posed note h@?@,” Haybe this naﬁg‘is too iang,’; don't know,
 b§€ you 80 ﬁhé§~§@'$a§ in §§§T§§@§%@§é note on page 1$, That
is all note, you oo, The 1ast sentence:
| "The claim mtated in such & supplemental complaiut

may be met by 511 defenses to which it ﬁ9u1§ have been subject
if pleaded as &a*axiginéi complaing iﬁ & new actlon, and thus
such substantive ﬁatﬁsrs as that the claim stated in the
supplamsntai pleading is barred by the statute of Ziaita%ians
- are not sfiaeﬁ&ﬁ‘byatﬁﬁ anendment to the,rule,

Iz that too long & note, Monte?

g&,-nggagz Ave ysa'gﬁiég to cut out all the pre-
ceding part, ail,ﬁﬁe cases cited? I should think you could dé
without those cases. I think 1f you contented yourself with
- what you jaas read, I wealé bé happy, aﬁé : m&ghﬁ congcade to
.geu o few ;insﬁ from the praeeéiag 9gge.
| CHAIRMAN MYTCHELL: Charlie, you may procesd.

JUDGE CLARK: I think that is adopted, sud we go on




o Bule 18, the next one, on page 13,

3

CHATRMAN MEITCHELL: Thet is in the £a1l report?

UDGE CLARK: Yes,

This particuvlar point came up origimally inm connec~
tion wiﬁh the digaaverglruiﬁ.. Under those you will see there has
besn ﬁﬁit@ 8 split in the cases a8 to whether you can get dis~
covery of & liet of witnesses. You can, a8 is dirvectly pro-
'%1§aé in the rule, gﬁt dimscovery fvom the other side of names
they have of peopls who kaaé about the happening.

The distinction here i8 proposed wiﬁne&awa é% the
“trisl. Some courts have said that that is asking too much, and
other courts have saild that it should be allowed. '

Do you have immediately, Charlie, where we give the
cases on that? |

Vhon we discussed it, the suggestion was made that»
this was %Bs kind of thing that, instead of @ryiﬂg E@_ﬁ?@&% it
aega%&ﬁéiy'unéer éi&gave?yg we could treat here as a mi%tar of
goattlement at pre~trial. Therefore, at that time we tentatively
moved to expand subdivision (4), which now provides as one of
the matters to be4¢aa§iéerea at ?rewﬁriaz ééﬁa;i?ﬁiisti@acf
the number of expert witnesses." |

Hore are two alternatives that might cover this. The
firet is "The disclosure of thé ida$§itg af witnessen eﬁggcﬁad
to be called at the trial,” and the other is "The sxchange of

- tists of witnesses éx§getaﬁ to be called at the trial."
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I should think the first is preferable, &nd I under-
stand that ¥y, Pryor in his éisgasgi@g supporited %Eg%, As n
matter of fackt, the cases dealing with discovery are given inm
the note over on page 13.

CHATRMAN MITCHELL: As I get it, the guestion is
whether the party should be required to disclose ouly the
- names of paterial witnesses or %h&ﬁﬁefihs should go fgr%éex
 §§§ say in advance which ones of them be intends to call at
the trial. !g‘%haﬁ the point? 7 |

JUDGE CLARK: It is the latier. You a&é ask at le&sﬁr
at pre~trial for the witnesses that éna intend to call. The
aéﬁ?t may reguire the parties to exchange the names of wite
nesses they are going to call.

MR. LYMAEN: 3 vaise two gaes%iané, Piret, we ?s@nira
it by the language in the note, and we sort of take 1% back in
the‘ae@éﬁﬁ case, You say, readiag from ya&r/nage on page 12,
"Xt bas been srgued that a party should be allowed to £ind
out from his opponent the names éaé'aééyasaeg of #&tne&sgé s e W
That sounds as if you think it is only an argument and you
dou®t have the right, aitgaagh on the neat page you éay some
courts have already said you &avé’§ﬁ§ right. X éi&ﬁft ﬁk&u& you
wanted that implication. |

The next question I raise is, if you should have the
right, and some courts have hélﬁ you have the right, why restrict

1t to pre-trisl? Otherwise you would have to chsnge some of
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your language on discovery if you want to make it plain, You
asre golng %o change semérﬁi thom, saybow., That is not & very
conclusive ijaéﬁiéa., '

I can't ses much point in restricting thizs onliy to

pre-trisl hearings if you are entitled to it.

ﬁR.rﬁﬁ?%%= I %h@aghﬁ we declded that at %he‘lagt
\ﬂaaéing. : | | |

1 ; JUDGE CLARK: Lot me make several apswers.’ ?irgt,Laﬁ 
Honte's point about %ﬁa note, X tk&ag there &é & gagd éeéi in
%hé% he says,." X an afraié we are e&rrying water on %ﬁﬂ
shanlﬂegs and one f@@t. 1 think garhagﬁ there is a 15%%1@ eeaé
ili@% in wﬁa% we s&iéa The faﬁﬁ of the maﬁt@r is thﬁt that.

note carraetly refliected gn iaaer @aafliat, ! an afraid,. We
weren't gquite sure ﬁheya»ﬁh@ @amm;ﬁtae was 3&&61ng anyway .

I should éay %ﬁﬁi %bﬁ‘aaéé ought to be ghiitaé{&regné
to take one definite position. 1 amiﬁégak to say, as I urged
when this ceme up, I téxﬁk the power éﬁ'ﬁiSGQVéry ought to aﬁﬁiy

there, | 7

JUDGE DOBIE: It is diseratiaaary_withthﬁ judge,
1entt 1t7 |

JUDGE CLARK: Yes, Initially we had some ﬁrﬁ?iﬁi&ﬁ
in with reference ﬁ@ éiseavary., in & moment, if necessary, I o
oan look back to where we saggeata& it.. It 1& ﬁ@ﬁiih@rﬁ in
these papers bofore me. ﬁ&t&gat_@gying %g sggp,:;g_wauzd be

that we were suggeating that it be definitely syeéifieé in one
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- of the discovery rules that yvou could get discovery of witnewses,
in order to clear up this conflict which is certainly troubling
the éiséria% courts,

As 1 understend the discussion, th@ra»ﬁaé SONe
division in the Committee and a good deal of what might be
-_tarﬁed congern as to ﬁh@%ﬁé? éh&g might not be goling too far,

. even though %@%&iﬁ%aé Membor Moore héé'argéé it in h1s7§?eaﬁ§s§,A
'ﬁﬁ_aﬁy rate, it seemed perhaps & good mgdﬁia:grggné, 12 1 might
say 8o, to g@% it in here and to put it in the povier of the
judge at pre-trial. I think that 1§‘§ﬁ§‘aaur§@ it took.

| By original suggestion, a8 I say, was shaﬁ it be
stated definitely in the éiségveﬁy gaeﬁian; and ghéa it cawe
back.

233 &Eﬂ&aﬁz Suppose we promulgate this amenduwent,
ﬁﬁat iz going to hagps&?v fs saﬂabééy gﬁ%gg to try ta get it
by discovery? Then is he going to be maﬁ*@iﬁh the statement,
“Oh, no, you oén got it from now on ad ﬁraﬂtrial. Bone aisa
trict courts sre going to say you ¢an get iﬁ before ﬁrﬁmﬁEial
and some are going ta‘sayvyau cgniﬁs

fésfﬁﬂ xt is a guestion of discovery, net of

~ pre=trial, The pre-trial ;&a*g an ﬂ$§53163 fag éisﬁavary._ Et,a;ﬁg;g

is aﬁééaéasian,whan'therygrtieﬁ ée&l-ﬂithneha eags gs ench one
knows it, and the eaa?t;%ri§é %a 3iép§i£§5%§é'iéﬁéa§; limit the
number of experts, and determine various other matters with

reference to trial. But theove ;s ﬁet§§§g-ab§e§ discovery in



Rule 16 as it now stands.

HR, PRYOB: On the contrery, in my experience the grﬁw
trisl @éﬁ?@f@ﬁ@g@ that I have been in in federal court resulted
in the production of plats and photographs, for iustance, which
each party was going %@ introduce, éaé it soems to me that i
wholly consonant with the idea of giving the a&gﬁg of witnesses
that are to be used. It is right slong the same line.

| ﬁﬁ,'&ﬁﬁ%ﬁﬁ; in vy éiﬁﬁzigﬁ §h§’§uéga»wi11 not heayr
of §T@*ﬁr$&1/ﬁu1a$§ they have haé éiﬁa@@s&y~ba£ér@i They ask,
"Have you used éiﬁeﬁvary?r | 4 nnt,iga uge iﬁi;ﬁﬁﬁ then we will
bave pre~trini." | |

MR, ?ﬁ?@&;l»ﬁa&ﬁiag that we won't have any trial
without pre-trial.

MR, LEMANN: Ve have it, too, but they want it
proceded by discovery. We have the pre-trial after we have had
éigeeverg'aa& the lesues have baeéﬂp?eﬁty well developed be-
tween the parties by the discovery prooedure.

ga&iﬁﬁﬁﬁ ﬂ;?sﬂﬁnh& Monte, is one question ha?e
@hﬁt&sf one pariy shaulé'éaﬁgyﬁha rigﬁ%rts be told by the othex

what witnesses he is going ﬁé’b?ing?

That is the fundsmental question. As I
understand it, there are three 5§h§§1§ of tk@“ghg that ann 3§ ‘
stated. One 19 %ha% you should ﬁ§t hé?g'ﬁhag giggﬁ =~ period, |
That 1s sort of like a trade socret, the lawyer's work Fﬁ?ﬁrﬁ%;

Two, he should have that right and he should be
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@aéiﬁlaé o get 1% by discovery.

Three, he %ﬁ@uiﬁa?g have the right to get 1% by dis-
@avery,'ﬁat he should have %hé right %o get it at & pre-trial
eéaféraaes, if the juég@ orders 4t. | /

Those %ygzéﬁg éﬁ?éé’@ﬁsgibiziiias that, as I ses it,
Bre pfé@gﬁﬁﬁésv |

CHAIRMAN MITCHELL: §£ y§u'é0 not get it, you giﬁé’éﬂ%
iizém the other side who his witnesses ave, who the people é?e, |
tﬁ@xname@,ﬂfftbéss who know about the case, You are entitled
to that, |

MR, LEMANN: You are entitled to that now.

CHAIRMAN MITCH

EbL: 1f be isn't ordered %o tell you
which éﬁes he is golng to ¢wll, you ask to subpoens the whole
lot yourself; is that 1%?7 : ‘

MR, LEMANN: The way it stands aéw, a8 I undevstand,
by discovery you can ask the other f@iiﬁﬁ, ﬁ?ﬁé knows about
this? Who were the witnesses to tbé’aeéiéen@?“,ﬁ,ﬁﬂuié aBELne
that he wouldn®t have any other w%@ﬁgssea‘uéia&s’hg had sémaw*“
bcéglha found out about sfteﬁwafﬁs;f'

CHAIRMAN MITCHELL: fi’&aéﬁgrﬁg% the only way you o#n
amsure the attendance of the aﬁh@?'ﬁsixawﬁs'wigaﬁsses is to
suﬁpéé&g then yeurgalf. | i |

MR, LEMANN: That is %ighﬁ,;

CHATRMAN MITCHELL: I1£ you get aﬁ‘agéa# requigigg Biﬁ"

to tell you who the witnesses are that he will produce, then
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you are relieved from the subpoens. What happens if he tells
you he is going %o §?@§u§é a fellow and he doesn®t? Do you
| have to specify some penalty for that in the rule?

I suppose that there ave §$§§Z%iés that

e
ety
A

MR, L)
+ 1d be invoked if h@(g@?@ you falwe information in reply to
 the discovery.,

CHAXRMAN MITCHELL: Not intentionally falee. That
would be frand., But suppose be jJust eimply fen's ablé to

produce the man.

| R, LEMANN: If he dovesn¥t produce them and you
| figure you have Yo have theﬁ,»l Buppose at the trisl you could
ask for a postponement and say, “2«?@@36 have gotten %ﬁig»
iailew,/bgﬁ he told me he was going %o have hgm, 8o, Judge, 1
§aﬁ£ to postpone this until I oan get him." _3 would iﬁagias,'v
that is what you would do. |

¥R, DODGE: Why ien't it enmough to provide for tkis
matter in the discovery provision? i\ﬁaver heard it;saggaﬁtaé
that you ought to gé% this kind of é&aeavery‘%n 8 gréﬁtﬁaai
@eaiﬁreasé; | |

JUDGE CLARK: May 1 go back again into a little
history. A% our May meeting I ?aeeﬁa&g&gﬁ ﬁﬁﬁa'aa'gg sddition
to Rule 83. Rule 338 is the inﬁsrzégaﬁﬁ%ieﬁaéﬁtiénfi»Yaavmék
- ask for various things. '%hé fa;é,;yﬁﬁ égaﬁ;&$911§ you when
you may file them, and QQJQE.:'Xlgﬁggéﬁﬁﬁé tﬁﬁtigﬁ the ggé of

the rule we add this:
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A party may inguire as to the names of vwitnesses
~ whom the adverse party plans to call at the trisl, way §1§@
j reguire that there be éﬁtaekéé to the ansvwer such of the docu-
ments specified in Rule %é,“ and so on.
That latter part, you see, we retained about attached
‘éﬁaﬁﬁﬁﬂﬁs, and so forth. The provision that ¥ just read you,
- . about sagairsag as to the aa&ss of wiiagsssg whom the aévsrae :
igﬁr%y ylﬁas ta enll at the trial, &% shaﬁ $ime we took out of
%ﬁefe aaﬂ snggastaé that it migﬁt gﬁ back to the p?awﬁriai
'sag%;aa, ‘ _
. Let me say that gsrgaaaiiy'g %giak 4t i3 betier in
the discovery provision, sand I ﬁygsiﬁ would like to see it
there, 1 suppose, however, there is something to be sald for
haéiﬁg it éﬁ»prsﬁ%?iﬁi, the msin ides §§é£$ b@iag, §‘sa§§§$s,
that the judge has both parties bé§§$§ him aﬁéris,gaing to
treat them quite alike. REvery question at pre-trial is that
ﬁaﬁ, Therefore, you wouldn’t raaiiataithezﬁizﬁaﬁiaﬁ where
‘one party s demanding & 118t of names and the other is hesi-
rtaat to agk for it and may not h&vé ﬁége to get %%, and 8o
~forth. 1 presume having it in Rule 16 mway lead to better ”
| ‘@gmy. / |
To go back to %b@ 9rig%ﬁgi grapaaitiaa, it égag seem
o me that %t i &év&nﬁageaus to agk the other feilaw what he
'ia going to do. It iz po more th&ﬁ ethﬁ? parts of your getting

his trial strategy. That is what you are gatﬁzﬂgg @hgt is &
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good share of the modern purpose of discovery, isn¥t 1t?

It seons %o ne %ha% it is probably more imgﬁr%sﬁ% be=
yond the case of whether he is going %o eall witnesses and you
‘won't have to. That i# one part, but X don't believe that is
the most important part. I believe the mont iwmporiant part is
'aé%@aily what it rovesls of sﬁé stratogy . | u

| “Are you going %@ oall ?i%ﬁéﬁ% So~snd-So to go
>§§$9 & whole line of &%%aeé on, @ay, bospital records or Some-
thing of that kind?" |

"No, I am not going vo."

That goes out of the a&ae.‘ I don't think he needs
that, "

12, however, you are going to call such-andesuch '
witness, if I have prepaved my case, it shows that 5'h§?ﬁ to
meet your witness with some of my own. I empect, from the
stiadpoint of trial tuctics, that is really why you want to
know %

' &R,,§ﬁ¥§£% 1 §§ﬁugh§ this matter ﬁ&avzaily discussed
and decided at the 1as§‘§a@§$ng. iﬁ may be that I am influenced
somewhat by a#r Jjowa practice. 3n fowa we have Vnyvgaéh'%ﬁﬁ
~ @ame rules as the federal rules. Our rule with reference to
interrogatories expressly provides that the person answering
.iéﬁsgragaﬁaxisg on not be required to give the names of
‘witnesses. However, our pravtics in pre~trisl procedure under

& yule which 48 jJuet Like this, providing such other matters
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as may aid in the disposition of the action, the court gemerally

does aok sbout the vwitnemses. That is brought out, and I think

it is 5&@%@? from the standpoint that Judge Clark has pointed
oud, b@é&gss it is & m%é%eﬁ that can be éﬁﬁiﬁ%ﬁ%ﬁ?@é fairly as
betwesn the parties baga?e the %r&a;,éﬁéga;

| ¢ &ﬁrﬁag?'ﬁﬁeﬁliﬁ favor of leaving it io the pre-
- trial §?a§a§ur§i ’ : |

JUDGE DRIVER: Mr. Cheirman; I think perhaps i% should
be §§E§§é§?ﬁﬁ that thore are many éi§%ri§$§ where pre-trial
@@éiereaeﬁ ig vweed., In many éé@%ﬁ%@%ﬁ it is used aﬁiy‘;angmé
gaaas,rsézaﬁﬁeé cases, Of e@arﬁg;gtés auswer to that might
be that the judges should use it. In dietricts where n judge
has to %ravei %a hold court in é%ffgreﬁt ﬁise@a @iﬁ%&y scatier.
od, and the lawyers semstim@& cone f?ﬁﬁ & long diszaaga, it
15&*@ practical to make ﬁw@ %ri@g te a8 place of holding e@urg
and to bying lawyers from @ long digtance to have pre-trial
conference, and we éisgéése %i%h,i% in wmany camos, |
| Ynder gki@ rule, in order to got the nemes of ﬁiiaeggaﬁ
there would h&vé\%é be §¥@*§riaiygﬂﬁiﬁréﬁéé. |
§§A§3§£§ 32?@§¥L§ Ysa eeuié make it %ﬂ the aiﬁsfna*

’tiva, e@aiégtt you, agﬁﬁéﬁg that you can gsﬁ the 1£§t of graw
- posed witnessmes by i&%aggﬁga%arieﬁ or it the g?eutrzﬁl eﬁa»
ference, whichever they use? The fact that they did not h&va
8 pre-trial conference would be taken g&éaei@ﬁs& by giving

them the privilege of asking for this 1list in oral discovery
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depogition or in interrogptories,

JUDGE DRIVER: 1 suppose one solution might be that

% %k@?egéﬁﬁaé be a pre-trisl conlerence ordered for the sole pur-
pose of disclosing witnesses, snd that would be & very %i@pi@
matter, éﬁ% there is that gaﬁaaﬁiag. Hr., Tolwan could give wore
information on that than I could, §§§ there sre & good many dis.

~ tricts wheve pre-trial conferences are not used very much,

| MR, TOLMAN: That is right. :&.ééme of the nOtro-
§§iiﬁ§§-éi§§§i§§§, ae # matter of igs%, gﬁa éaéges Just don't
want to hold gr&&%@iﬁi conforences,

ﬁga'kgﬁﬁﬁﬁa 4§ven in.ﬁ@ﬁf&}ﬁiié&n districts? oOf

course, it s very diffioult in rural dietricts.

MAN: In Beltimore, for instance, they never

hold pre-trisl at all.

 *;§~@£&3§% Mr. Pryor, would you be willing to ﬁ&vé
- them in both places, 33 and bhere? |
ME. PRYOR: No, 1 don't want them in 83. X want them

vight wheve §§§y are,

CHAIRMAN MITCHELL: Which 1= 839

JUDGE CLARK: That is the interrogatories section.

JUDGE DRIVER: I haven't any objection to it under

pre~trial, becsuse I use pre~trial in most of my

cases, Where
the lawyers ask for i%, I slwaye §r$a§ $§; -
CHAIRMAN MITCHELL: You have to have it in interroga=

tories or dimcovery, or you don®t get it. In @ district like
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‘Baltimore you wouldn®t get 4t at all.

JUPGE DRIVER: It has just besn assumed thing @%

could not be done, and nobody bhas asked for 4%,

/ The pre-trial conference uswually
takes place fairly near the trial, éé@ﬁg‘% it, 98 sgainst the
é@g@siti@% or interrogatorien %ﬁaé% ﬁigﬁﬁ be submitied & yeay
b@f&%@? E@ﬁ'% you ggt g@f@.ggwtaméﬁgg information at %hg pra-
'tfiai g@ﬁﬁé&@g@@ than you would by ia%arrsgaﬁsriag or éag@ﬁ&*_

 tione?

1 think that varies, Nr. Mitohell.
b | %&iﬁk @e&a ggéwggagag %@% aaié-va?§ ezﬁﬁé‘sﬁ the iimg of

%riai, a&é aaaa af tﬁam are gai%a sone period before.

Ths?a are So many judges who
do aat haié §k&@ at aziﬂ it g@@ms %@ ﬁ% tk&% once gag aduit
that you ars a&tiﬁiaﬁ t@ a 11@% ol tha @isaeﬁ§@$ th@ @tﬁar
fellow proposes to produce as & vital matter to be settled,
then you have to allow him to get %&gé 1a£§§matiaa by inter=

Togatories or éi%e@vsry ésﬁaéztiﬁas, aﬁiaﬁﬁ y@u ﬁ%?é gxaw%riazﬂ_

f@?é% @ﬁ%i&% E think it ﬁﬁaid be very ani@rﬁunﬁ%@ to
take pro-trial away f?es the Judge. As Mr. Dodge s&ys, gsnaiiy o
gr@«%riﬁl is ¢o sherten the igsaes, %o narrew thenm, and ﬁhiﬁ%ﬁ .

of that kind; but someti

;43% does come up, and sarﬁaialy S
 de not think you ought to take the power away from him. If
there is sny question about his having that power, I think be

ought to have it. Of ceurse, it is always discretionsry.
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CHATRMAN

‘CHELL: Heo ought to have 1%, becsuse how
can you really mettle the issues without sort of settling who
is going %o be valled as & witpness,

JUDGE DOBIE: I happened %o have vead a paper hefove

. youy @ﬁﬁf@?@ﬁ@% on “ﬁi&%iaeﬁivg éﬁ?&é%% of Pre-Trial Q@ﬁi@?@ﬂﬁéﬁ
in garai_§$s$¥&@%s,“ The United 5%&%@3 ﬂi@%x&eﬁ Court for the

Western District of Virginia sits in seven different pluces,

'7§a§ %@Qgﬁiéﬁg the judge comes gyég theve just shortly before
t&a.éaékgsrgﬁagﬁg, He doesn®t want to bave to come over there
i@ heay greﬂﬁr%aig,' Fhen ﬁhEy,véxy ﬁfég&@ﬁﬁi? are very close
to the case, ”

I certainly think he eﬁgﬁ% %@ hava %ﬁs power. Jf
there is any laek of eia?iﬁg in the r@i@, 1 4 would give it to
bhim,

MR, DODGE; This doesn’t make it m&géatév?.

JUDGE DOBIE: It e aiﬁsyg éi&ereﬁie&ary.
MR, DODGE: 1% de for ee&si@sra%&en of iiﬁiﬁing the

mumber of aﬁgaag,ﬁi%aﬁsags and agahﬁﬁgiag the lisﬁ of witnesses,

MR, LEMANN: ii we aée§§ %ﬁis rﬁlﬁ as a@ﬁ proposed
and we éea*ﬁ aay agythiag ah@nﬁ ieﬁﬁa @i disaavery, wbg% ia %ha o
153&& situntion? Has he a right by éiﬁeavsry? Th@ gﬁaxt& are
é;viéeé, Have we by adoption of %ﬁxs amanémant to %ha gram
trisl rule ssid that we do mot think he should have 4% by
discovery, or have we indicated this s aé;éééitéeﬁéi”géﬁg§y

he should have, or where do we lesve 4t? 1f a lavyer asks we
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%o deliver & lecture on this rule, what am I going 0 tell him?

X think you will toll him the only

i_ way %avégai'%ith it ig%@liig@giig,is to make Qhé’ﬁaiﬁ a0 he ocan
got it aith@& way, in the ﬁﬁs&raﬁia& af ﬁéﬁ oours.
) 115@ That is the way I ﬁmak it ought to be.

L BB

?~if§ %B%?Eﬁ ?hﬁ 1&aguags which is grag@ﬁsé on

':Vﬁags 23 ei ﬁhs fixs% arait, ﬁapﬁemhsr égaf%, siayiy Btates, a8

;3ga &éd&tieﬁgl §§§§§§§ f@§ the esll&gg of a ??&ﬁﬁ?iﬁi sgaiaraaae,"

‘(ﬁhe %&tﬁag of disclosure ag the ié@a&&ﬁy of wi%ﬁesﬁga‘ 41

~ does not say that they ga%t b éiﬁ@lﬂ%@é.ﬁﬁ ﬁh&t.t@@? shall be,

but the court would have 9&§§?’§§}ﬂ3§§§%§§1§;‘ §§ is §ﬁ§§

- snother purpose for gﬁi&&ﬁg 8 e@aiazenge., '

MR, LEMANN: Then you k&ve a8 a@te, éudgé Briv&r,

 $§§$ says the ee&%t& Bre &2viésé as ﬁe ﬁhﬁ%ﬁ%& you asn ge% it

%y ﬁisagvgry,' You leave ﬁagﬁfaglia %ha gis if you éeait do

~anything move. You éﬁ,ﬁgﬁ tell the courts what t@_égg"ﬁﬁg

~don't say whether you are with the gﬁu@ﬁé saying you can get

it éf whether you are with %hﬁi@ﬁnrﬁé_ﬁha%gsay yaﬁ_é§§?§-gaﬁ %égi:
”:“*% ﬁﬁ%?ﬁgﬂ; Thav ﬁh@@ié h@ eiﬁri?iﬁé.f

ﬁﬁi &ﬁﬁﬁﬁﬂéi x t&iﬂk %@ aaghﬁ ﬁa atsaé up &nﬁ bé
counted 4f we are to help %Bs b&r ﬁﬁﬁ §§é gaagﬁs,
CHAZRMAN MITCHBLL:

! éﬁﬁ*ﬁ &ea aay ?8%&@& sﬁ 311
 for not having it mo you eag:é gst s.-g siﬁhar way, “in she dise
cretion of the court in the gireuﬁsﬁsaeg§<af %&e aasa,—%haﬁavsr

they ava, gf you can ge% 2& %y §ra~%riai g@rsaaa;y yau aaght



1é8

to be able %o get 1t the other way if you want it. What is the
difference? |

| MR, LEMANN: I think you ought to gelt it elther way
of not st all. 1f you are entitled to get it owe way, you
should be eaﬁ%@igé to get it both ways or sither way. The
court could always control the right to got it by discovery by
the rule against abuse,

You bave o adopt the witness

and go inte court, contempt gsy@@a@&aggg_aﬁé what-not, and get
the issue up that way. |

JUDGE CLARK: 1 will say that it would seem to me

that as now §zi§%@&, this §?§bﬁ§l§ doat §§§vaa€ any discovery.

1t a@&aﬁ it all gre*tyiaig

CHAIRMAN MITCHELL: Why?

UDGE CLABK: Oux aa%g was & good denl geared that
way because, after all, I sm afraid that is vhat the Committee
tﬁéﬁ was thinking. I do not ﬁaiak it should be done, but I am
aagiag vhat was éena gaé ﬂaa% thﬁ note gaaas,, it seons to me
that the gﬁt@ is 5&3&3@ ﬁhﬁ% aaé, ﬁﬁgéfﬁﬂﬁ§€$139 gksﬁ ia what

was mﬁﬁﬁ %E@ﬁa

You will entertain @ motion $o

o

| CHAXRMAN MITCHE

change both ¥ules to make it clear you can get it either way,

by discovery or pre-trial? | , |
3ﬁﬁﬁﬁ_ﬁkﬁﬁ$s In the 3a§ge's éisﬁgeﬁiéa. ‘
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i Bo wmove,

18: 1 second that,

JUDGE DB

JUDGE CLARK: X think that is correct. § approve of
that,

Let we say that the place where the others should Come,
1 take 1%, 18 probably in Rule 33, which is coveved by our

page 34 of wy September draft.

it seons to wme %ﬁaﬁ we arve not
ﬁaxtiaalariy iﬁﬁ&gesﬂeﬁ in using the éﬁgaﬁiﬁiﬁﬁ éi@a@vary
hn&ina&a far_%hiﬁ purpose, bocaube you have wi%ﬁeaseﬁ there,

You do not care whether you héive & witness or not. If you serve

~an intervogatory, it goes to the party and ﬁh@»g&gty ansvers 1%.

Why ean't you confine your thing to %hariﬁ%arragéﬁarw
len?

JUDGE CLARK: That is what I an doing. Page 34 deals

eniy with %ais 33, w&iah is Sntarrag&%ariaﬁ,‘ That is whas ¥

DGR DRIVER: Xf it is te be availab%§ by discovery
wiﬁh&a ths éisaraﬁ&an of the eeart kﬁﬁ pand when ia the court |

to @ﬁarﬁigs his diseretion? %&sn you start to take & ﬁ%ﬁtyté

r_féﬁﬁﬁﬁitiéﬂ and he refuses to iaﬁ%@x, then they ﬁ%?é %ﬁ*ﬁaa«ﬁae%ﬁ

to the gourt and heve the courd g&s@ ﬁﬁ@n,tha qus@%i@a af

whether witnesses should be éiﬁ&lﬁ@ aaﬂ %ha ggaa way with
interrogatories. @hﬂ@ﬁ %base ruias ﬁ&ers is aa éisaraﬁiﬁn.

Unless there im abuse, 3%_&5@@&#% come before the court,
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5 @&%ﬁﬁ! Judge %riv@r, I agree in general ﬁ%%ﬁ
'ghﬁﬁ but it is a gﬁagﬁiea of what is the way to pud this in

2 wiﬁéﬁu% valsing %@% much change %n language, and 80 on.

I don't think ﬁhat is @& éiﬁé@?@?ﬁ

4§§$@§§$£€$&3 at all there.

f don't undevatand that, becsuse
you are producing documents, you are agreeing on them, and al}
thet sort of thing. Isn't that discovery?

MR, DODGE; There 4s nothing in the rule about pro-
ducing documents. You can get sdmissions of facts or documents,
That i a different %&iﬁg.' 3 do not think dlscovery is @én%
templated by that rule at all. We have suple provisions olee-
where for regulating discovery. |

MR, LEMANM: 3 agree with Mr. Dedge on that.

CHAIRMAN MITCHELL: Suppose you ask s fellow in a
deposition or interrogatories, months before the trial, "What

vitnesses do you expect to produce?" mnd he tells you. Then

weoks and m@ntﬁg go by and %ﬁare'is'a éﬁﬁﬁgﬁ aﬁ ei#a@ﬁstéaﬁés,
or he e&aag&a his aané about his 2&3@3&, or Bome as his §$$aa§sa&,4‘
arve doad. ?&a% can you do abea% E&aﬁ? |
| ga,ﬂag§a§ﬁ The sane $iﬁ&&§$an aﬁ%@n exists on pra=

frinis, séﬁﬁ of ﬁﬁam #re a 1éﬁg ﬁag inA&évgage of &ke ae%aai
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frdnl.
CHAYRMAN MITCHELL: I suppose the first thing to do
i8 to enteriain » motion a® to whether 1% is proper to get

§ﬁﬁ§'iﬁf$¥ﬁﬁ%$§§ by elther mothod, by both metheds.

There are & lot of other controverted
matters as to the extent to which discovery csn go, confidential
, ;aéegs,gﬁé/aii that sort gf %Eiag. We are ?éfgéréag here to
‘égﬁﬁiag at all a£'%§at character, sxeept this one. I doniy

ga9 @hg’ﬁhi§‘§§§ matter of the ﬁ&ﬁé$4§£awi%ﬁ35$sﬁz%kﬁﬂlé be
brought iéﬁ@ the pre-trial vule. |

CHATRMAN MITCHELL: You would vote againet it, Vhat

is the vote of the Committee? All those in favor of having
the pre-trinl system include snswers with respect to the names

of witnesses, ralse their hands. That seeuns to be ﬁgrgaé to.

JUDGE CLARK: Of course, this way be 8 1little prema-
ture, but since we Bre on this, can't we consider now what we

would do %S‘ﬁﬁ'ﬁi$ﬁ6§§§§§

LL: That covers it. We just agreed

to that. You have the rule. 8o you oan get it either way. .

IDGE DOBIE: You have 1t both times.
JUDGE CLARK: HMay I ask whigk,éay either way, and

way I present, therefore, two &iﬁs?agﬁ;vaﬁ., One would be an
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anendment %o 26(v), and another would be sn awendment te 83,

@x, i? you want, I will postpone it until we get to those rules,

but we are talking about it. |
B, PRYOR: 1 think 1€ you put the provision in the

éis@gvarg rules, the guestion rsimed by Judge Driver as to

when éﬁﬁ hew the court is to exercise his discretion should be

worked out some way in the rule.

Let we indicate how I think the isgsue

. faaié sone ag,rﬁhan. i ﬁgggesﬁaé before a8 & part of Rule 33

a provisien at the end of 33 which i nor practically covered
by the addition that is suggested. On page 34 of my Beptemboer
éf%f%; %hes§»a% the éﬁ@ you #wee it saye, "2&%@?#@3&%@?&@@ uay
%sgairﬁ that ‘there %é a%%aghgé to the suswer coples,” and so
Rorth, You can add a §rgv;$zgn %hara, "and 1&s§s of prospective

- witnesges at the %rialx" That is one g@géiﬁiiiﬁy.

éﬁﬁ@éfgii?s? g&gga&%@é that he thought it would be
too bad to liait it, as 3 naé§r§%e€4 iﬁ, %e Just that provision.
’32 it were g@&ag ﬁﬁ b@ HOYe gaae?al, ;% wealé Boon t@ wa it
~would aava %e agmg in ﬁ%th}, ﬁbi&b is %&a pars waiah é&ﬁlﬁ with
the scope eﬁ axamin&%&an. ?ﬁat is & gaﬁ@rét provigion that your

probably &11—?&3&&&&#, that you sag have éiﬁéﬂ?&?? “abeﬁh@%

it gel&%&a ta %hé eia%m or éeisgaé ﬁf ﬁh@ axamzaiag'§afﬁy,

',éaﬁﬁi?

:__sné 8o an, “in@iuéiag ths~exiz£enﬁs, &eaerzpﬁian, astgrs,~»x

¥y eanéi%iﬁa, and 1@@&&&5& aﬁ §ﬁ¥ &Q@Eﬁ, éeeumea§$; es

other %angibié thingﬁ &ﬁ§ %h@ iéea%&%y ﬁaé location: oi §srsaﬁs
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 Baving knowledge of relevant faots." I should suppose if you
wore goling to add that, you would do it right hera: _“gné 1#&%@
| af'§§§§§§§§iva witnesges at the twial.” |
;ﬁ'saéﬁé é@ e ﬁﬁaﬁ that is probably the issue it veo
i?_aws going é@ é§?$¥ é% in éissevéfy.f ¥ould you put iﬁvg§$§§£§§§
in 26(b}, o¥ would &aa pud iﬁ a@,iéﬁéﬁfﬁgaﬁarigﬁ? I have no
finsl ov 3@&$§§§if§ ésﬁﬁ'@g-iﬁ. i‘t&é@gﬁﬁ that by~§é§%£ﬁg;§% :
7§h§§§%§¥r§§§§6¥%$$ ﬁ@‘ﬁgalé there put it in probably the @aét

useful genewal way, and 4% 4% were in the intervogatories sed-

tion and it ever did come up in 26(b), I don't suppose the Judge
then would vefuse it. That is, } %ﬁi#% %h&%rﬁhﬁ¥QV§?‘¥é put i&.
1% we §n§ it in any discovery &seti&n, it is going to remoive
the aaaﬁli&% in the éistwig% gourts,

~ CHAIRMAN MITCHELL

e

Why coulda®t you put 2§'$§ ﬁaﬁh
26 and 389 YThey both cover in ofther #ségéggs snch the same
material already. You have & repetition.

| JUDGE CLARK: That is all right. It could be done.

The ounly possibility is that that wight be waking too much of

8 comparatively small thing.
CHALRMAN MITOHELL: I think that is vital.

DGE DRIVER: % think you should bear in mind that
in taking your deposition you sre taking & deposition of a party
or officer of the party, and not the attorney. "?gry often your

who ail is golng to be called ss witnesses.,

party will not know

He would not be in a position to kuow. He might know who has
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knowledge, but he wouldn’t know who his attorney was going €o
enll 88 witnosses when hig deposition was taken.

CHATRMAN

HITCHELL: 7That 3s an grg@&@é& in favor of

putting it in pre-trial,

gg @ i :: o8

LY

it might be sufficlient %o put it in
iﬁ%g?gﬁgaﬁéﬁsas,"?aa can got it very sasily with laterrogators
ies snd would not need to put it in 26(b). That would answer
: %ﬁé.ﬁﬁﬁa?%sgig g@iﬁﬁtnﬁt to make oo moh §a~é§ sbout 1% by
peﬁ%iag it in intervogatories, wﬁiﬁéfias nis eriginal sugges-
tion. v

CHAXRMAN MITCHBLL: According to Judge Driver's
suggestion, 4% ls obvious that &a%éﬁfﬁgﬁgarias would be the
apgzagrﬁ&%a place for it, beocsuse the ﬁsgaai%i&ézmagaﬁ be of a
witness who éiﬁa¥%4ﬁaa§-a§§%§iagabﬁﬁﬁ it. |

1 am wondering, while we #ve on this subject of pre-
trial, ﬁéﬁ‘%§>ﬁi?§§%a$§& Trom youx %b@ughﬁ,réé you have ﬁﬁ?ﬂ
thing in the pre-trial provisions or éiéeﬁhexg; §§a§ ré%iéaﬁé
in any way the treatment of these long~winded antitrust and
patent cases? The thought I have in mind e that I vead the
 repord girtaa Protiymsn %é%ﬁ%ﬁtg@, and 1 got the imgfaggie& '
| that %hg.gzﬁégkﬁiiﬁiaﬁ are that a Judge under éﬁ%,@?ﬁﬁgﬁﬁ rules
would bﬁ?@ﬂﬁiﬁﬁ?&%ﬁ to ﬁag?? aus practically everything they
revommended, | | )

On the other hand, my reaction ﬁaséhgﬁ‘m&yb&&amsas&

wouldn't think mo. Are we contemplating putting something in




the pre~frial vule which %111 weke it clesr or suggest to the
court at lemst thet he has power to make all kinds of rules for
simplificntion, limitation of documents, the eutent of deposi-

tions, and anything he wanits to which haz %o do with the

interminable length of theme Govermment cuses and patent cases,
60?7 Do you have a&g%&iﬁg of that kied?

UDGR %&ﬁﬁg Theve i nothing in now.

3 é&é&'g mean ﬁe gﬁ% $§ﬁ on the
onrpet as %é'waaﬁ iﬁ'ﬁﬁﬂ.‘ 1 jusd %aaﬁareé i yﬁu weove going

to take %égé sg, because We Bre ﬁalﬁi&g aﬁaﬁﬁ praa%&isi now .

ARK: We voted it down inm ﬁﬁy-

RMAN MITCHEL,: Ve did, did we?

?aa. At %ﬁa ﬁay meeting 1 resaﬁ@@f

2 pew subdivision to be added to t&e initial aﬁsﬁg %ﬁsﬁ zs,
g6(g) . Eﬁi@ %5 is this broad one gt §§$_§§§iﬁﬁiﬁga %hig éﬁ
what I suggested thens

a§g§

‘tion. After the coumencement of an sction wherein the pre-

ié?ééieiaﬁs and Eiﬁﬁsvegy in %?aﬁxggﬁaﬁ Litdga~

trial snd %ﬁ%&i-§€§@§éé§ag§«$§a§>§§§§§¥ to bo ol & g?@%%&éﬁgé
_ﬁ§§a£§; the g@éﬁiéiﬁg gaégs way enter &n a%éa? for the éigéa%
%iga ané §35§$$2¥193 of azl Eattera %ﬁegsia ?aﬁﬁixiag-jaégéiai
‘i?sat%aa by and before & single &eﬁigﬁﬁgéﬁ Judge. §§e¥@a£§9§ €k§ o
" 35655 89 %@ﬁigastﬁé shall aaaf ané é§§§¥§iﬁ§ ali issasa,faguiriag
-fsuéiﬁigi aetiea, iaeiﬁaiag those ﬁ?iﬁtﬁg on gr&ii&ia&ey g@ti@nﬁ

. or at pre-trisl conferences, and §§,§?§$§§ﬁ$§§§~ﬂﬁéﬁr Ea;g;;é
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or 26 to 38, inclusive, shall be had except & he shall direct
and permit.” ;

As I understend it, I think ve have the discussions,
haven't we, of the May meeting here semewhers, Without going
§§§§4ﬁa thas, I thiok %ﬁgﬁ the @@ﬁﬁf&% line éf éi@éuﬁﬁi@g was
%ﬁat %%ai@ %@%%? &ﬁﬁ &%r&gé? quite ﬂlﬁﬁx, and that it ﬁaﬁ {13

-ée@i&abié on the §§$1E %@ put iﬁ %hi& definite specifiontion,

o : RCHELL fThen a8 &n alﬁegaaﬁi¥§ to yuzﬁzag
iﬁ 1&, you p?ab&%ig ﬁeaié aéé & note %o %hé §§§~§r$az rule
atating that we did consider fﬁe*suﬁsaeﬂ sné concluded that the

courts aéﬁ haésuéagﬁiﬁy under the sﬁisﬁiag rules to act on all
the suggestiaagjin the Prettyman Report, for example.

LARK: I guess we haven't covered that

AYRMAN MITCHELL: I didn't mean to interrupt the
proceedings, but I was curious about it.. : |

&sﬁ*s pass on to tﬁa next rule,

7 E CLARK: X will say the fact that iﬁ was ﬁagaﬁé
down last spring doesn’t mean anything. We can bring it upv
»ss&iﬁ¢ I just wanted ue %a»hevs in mind ﬁh&s it was eaaai@arsél

»‘thaa, aaﬂ that is what we did about 4%,

DEAN PIRBXG: M, Chairman,  Judge §1£§kf§ %eaézng ﬁ§

t&a% rﬁ1§ §$§§ snggast the gessib%ii%y of gééing a g&@ti@a,ﬁﬁ

tke_yﬁawﬁrigz rule, Rule ié,,nﬁﬁgéﬁiﬁy %0 ggs%gn:a_ea§s £$ 8

partioular judge with appropriate provisions giving him the
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authority %o handle all matters subseguent thereto. That ilsn't
gpelled out in Eﬁig 16, The langunge of ﬁaig 18 éésé not cons
?4§§E§@§§é that kind of problem, and é% has o come undey (8),
1 would sa@ya&@, “ﬁaﬁk other matters as may 2id in the éisgasi»
tion of the ﬁﬁ%i&ﬁ.
12 there were specific provision agﬁkarisiﬁg the

1&%@igﬂﬁéﬁﬁ»§f é case é@ # particulay éaégs, that %§.§§Sﬁ you have
' ,/»é‘nmaa in ?mzé rule, is it &@t? | -
;,?ﬁg ﬁ&&ﬁﬁa‘ That is ?igh% 3% is true that I did

not %riag it up in ea&aae%i&a with §?aﬂ£r§ai. & brought it wp

in ﬁﬁﬁﬁ@@ﬁi&ﬁ %iﬁa Rule 2@

e |

. Let's go Qﬁ'ia %@é rogular orvder

hare,

JUDGE CLARK: This would properly come up heve. If
you want & provision in Rule 16, we should consider it now. It

is §a¥t§~e§§siééwing,>i think, without any question.

DEAR ggggxﬁg; zijzﬁ’very,i;‘57£§ﬁ§;¥?
CHAYRMAN MITCHELL: Do you think it would be desir-
able? |

UDGE DOBIE: %ﬁs,;ggﬁiaﬁigx ﬁh&ag sh&é@ your pros

vigtion i8 that you éﬁ&%gﬁ%ﬁg @ s§aeaaz 3&63@, bsggxg yam know

whiah one i& gging to try it, &ﬁ'hﬁﬁﬁiﬁ thone #re«%wssi %&Sﬁgﬁ

f32¢$~€§&3ﬁ3 _You have %a éﬁﬁigaaﬁe a juése to ﬁﬂy it

&8t the beginnagg 80 he gan k&nél& all éhas.

»aig;,ggggg’ The same 3u$g&?
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Tes, the sswme judge. In fact, I take 4%

JUDGE CLAB

that iz the substantisl basis of the Preotiyvman rece

mnendations.

The Prettyman revommendstion was that all
antitrust cases, &rﬁi@&i@ﬁ? in 2 multiple judge court, %ﬁmiﬁ%
be handled by atzé Judge and not gé through s oslendar systen
body

which allows a motion here snd there and pre~trial by some

- glge.

XMANN: 1= that within our purview?

POLMAN: I syould think so, although they didn's
racopnend any &@@mﬁéﬁﬁ to the rule, It m simply & recom-

mendation to the judges, se I vecall it.

MR, LEMANN:  Hasn 't the courtd in New York its own

'-ezs%w?aég rules, ané ’ﬁ%?ﬁ% the ﬁi&?g&is&% of Columbia eﬁnﬂfg%
MR, TOLMAN: The District of Columbla and the Southern

Sis%rie*& of 73& York are tska two rules where thet ;ﬁmiiéaf

Weéakmg up of the case is poseible because they hai;#é ®

central calendar sy&%@ with various ém%iéﬁg trial g@%é{eﬁ

and motion g@@%ié& _ & wotion cen come ﬁt}éiﬁyé one 3&@3@ and

snother judge, an entirely different judge, will handle another

motion two weoks from then. So the case ééeﬁzz'ﬁ aws agyv

cohesion. It isn't handled all together.

UDGE DOBIE: It wasn't Limited to three-juige csses,
W it? |

M. TOLMAN: No.

MR. LEMANN: Can we enter into that without getting




inte theiy generel orgenisation?

(PORELL: We don't have to interfere with

it. We cannot prohibit or compel 16, but ve can at less® stato
thet he shall have power, 1 am spesking about this antitrust
‘business snd patent ceses.

As § vead the Prettyman R

eport, there were a lot of
things there that I ﬁbiﬁk‘ea situdying it you would agree the
éﬁg;% o g&@é&b&yrﬁé already, but 1t stinmulates them to do

them if you say in & rule somewhere that he can do them,

Take our pre-trisl rule. We didn't force that on
any 3@@@&, §§§ look at the way they have g%éb?éé bold of it and
are using it all over the country. There ave other things
that ﬁé have done in the rules that do not éamga% them to do
things, but it suggests and s%&gnléﬁag ﬁheg to do it

I think it la § §i$y to bave ropovts like the Pretiy-
man Report put on the asbelf and sort @i_iﬁ%&ﬁ%ﬁ&ﬁ, @&ﬁ&@ﬁt
saying something in the rule to stimulate the lower s@g;&g o
é§~§§ing§f§1§ag that line. That is my idea sbout it., X gazég
1 would agree that & court can do &;&@éﬁréggryﬂh;gg the Pratiy -
man Comnittee suggested under the prement yules. |
|  Our time 4% slipping away from us, and X think we
ought to go ag} | -

DEAN PIRSXG: Mr. Chairman, %o bring that matter to a
head, X would like to move that ﬁ;§#§§i¥§§ian§§’aéé§é to |

Rule 16 preceding subdivision (8), in substance incorporating
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@aﬁaﬁiﬁaéigégg have been read teo us dealing with the

the reconw

assignm

ant of cases to §‘§§§§i§§1§? judge, and that a note be

addad ?gi@ffiﬁg in spproprinte manner $o the §?§%ﬁy§§a Report.

Do you want to vote on that?

I didn't mean to bring it up out of ordev.

¥ill you read sgain, Judge Clark, your

ommended addition to the rule?

JUDGE CLARK: I should think sg %é?e going to puy

it ia 16, we would want to shorten it a grest deal. Neverthe-

jess, this is the way I had iv. Add 2 new snﬁégéigian (g)

to Rule 26: | , | |
"Dopositions and Discovery in Protracted Litigation.

After the commencemwnt of an action wherein the pre-~trial and

trial pxaéeaéiggé geom likely to be of a protracted natuve,
the presiding aaégs-ﬁﬁy enter a§,§%§§¥'£§¥ %bé airsé%iaa ﬁﬁé,
disposition of all matters therein requiring judicisl action
by and before & single designited judge. %h@xaﬁézag the judge
so designated shall hear and determine all issues requiring
Judicial scotion, ineluding those ﬁ%iﬁ&ag on praeliminary wmotions
or at pre~trial conferences, and ag%ra@@séiags«uaéaé Rule 16
or 26 to 98, inolusive, shell be had emcept as he shall direct
and permit."

MR, PRYOR: That wgglé be to meet the motion of Dean
Pirsig to be added és another thing to be ﬁaﬁﬁiﬁéﬁ@é»&@ pro-
trial, |




JUDGE CLARE: That would be subastantially (8), with
the present (6) becoming (7). I should think 1t would be some-
thing like this: | | |

“The ﬁagigﬁagienraf & eingle judge ot hear all pre-
trial and trisl proceedinge iéiaaaas-ﬁhiggwara likely to be of
a,p@atrﬁ@%&é aaﬁurs; with power thereaiter to detormine ail |
desues requiriog 3&&&@&&2&@#1@3 and to forbid any g?égeséiggs
,'§g§ 613eavéry sﬁeeﬁ%xas he shall divect and permit."” .

&ﬁs ?ﬁ?ﬁ& X am §arsaaésﬁ by ﬁh@ gt&tem&ﬁﬁ of ﬁha
Chairman to @upyart %ﬁat motion. I think &aragaglé give sone
a%i@ﬂﬁiﬁn %azﬁhat ?gpar%,

| @Hﬁ?ﬁﬁéﬁ &3%§E§$L§ I rather hésit§ta about gﬁ%ﬁi@g
f,aﬁyﬁhing in %hié%-%g;eaﬁpazsory,:%hat ﬁhay mﬁsﬁ éﬁmﬁly @ith
i%t, because thsﬁ if thag éenft, yan g@t an error on appeal or
something. | 7 _

ﬁy,iﬂé& is that ﬁ@,@ﬁﬁ,i% agfe gently, %haé the é@ur%

bas power to mugg all orders and take all aeﬁiéng ﬁﬁaﬁ he

thinks will lead to the expeditious dimposition of those cases,

' aaé-his power to divect that that action shail be haﬁéiéé"ﬁy

one 5ﬁégafv i‘ _ | |
ﬁﬁ.?ﬁfﬁﬂa . 4 it goss into Rule 16 agg that rule

starts out, ”3ﬁ¥any sction, %&é court ﬁﬁy in'izé4éi§§§§ti9a,"

and so ia@%n, 3 th&nk that will take care of it.

eﬁaxagag xz&eagak- b & jus% ?Eﬁﬁ@h@?sé whaﬁ he ssiﬁ

about it. It éannéeé %etma ﬁhst ii the 3ﬁégs didntt ﬁg exacaly

202
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what that rule saild wes required, then aomebody would bave an

error on appesl.

PROFESSOR MBOORE: Buppose you had 8 speeclally consti-
tuted district couvt, which you would have if the Attorney
General filed a certificnte of publie ié@@étangau '

CHAIRMAN MITCHELL: What about it? The pre-trisl
 rule could be applied to that, couldn't it?

'§§§§§$§ﬁ§ MOORE : I am not suﬁé that we osn by rule

praviés:ﬁar one judge handling all these matters.
' o Qﬁﬁiﬁﬁéﬁ ﬁgfﬁﬁgg&é 1 mee your éniaﬁ.

JUDGE DRIVER: You mean a three-judge court?

JUDGE DOBIE: You mean you thiﬁk $Ee statute é@guif@§
three judges sitting? | o o

PROFESSOR MOORE

: The Code has a,grévigaea on that.
It has some gzavisiga §§éraby 2 single 3§dge can do certain
things., | .
JUDGE DOBIE: And there sre certain things he cannot

do, | , | - |

~ PROFESSOR HOORB: Yes,

. JUDGE DOBIB: I know in connection w:tﬁ sotting aside
orders of ghé in&eratﬁtaégm&eraa 6&@31@#&@3 == ¥ have sat in
yguiﬁé & f£floock of those matemﬁﬁrari iaéaﬁétiaﬁs cannot be issued
by one judge. All of them have to 3oi§»ia, and you gﬁﬁ‘raméaéﬁr,
Profossor §aaxe, %haﬁrthey also have tg:st&ta in groat detail

theiy reasons for 1t.
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PROFESEOR MOORE: 1f one of them dies, you have %o

have & re~trial.

JUDGE DOBXE; That is right.

. LEMANN: You bave to have three judges to enjoin

a state statute. ?ha% im very conmon. We have three-judge
courss I guess half a dozen ti&a& 8 yaar.

'”'TE CLARK: All you need on that is Bome apoiagiﬁing

weorde, “except as otherwise provided by statute,” or something
%a that g@n@é&l offect. |

MN; Would & unote Qﬁ?éﬁ/yéﬂr point, M,
Mitchell? |

CHAXRMAN MITCHELL: I think it probably would.

x think we aughﬁ te péy sone aﬁten%ian to zs. §§ #iles ave
full of eaﬁmﬂaiea%i@as from lawyers al; pver the eaan%gy aﬁaat |
this h@rribla ﬁ%ﬁﬁa of time in gaﬁiﬁrusﬁ casen, %&aussaéﬁ of
exhi&iﬁs,.gﬁaua&nés of pages of é@?ﬁgitgéﬁﬁ,vﬁﬁé delay, and
raeaﬁm@aéﬁﬁiﬁagiby %33 §§ﬁ§r$§$ for altering the §§§§§ﬁ. You’
could write & whole Code on the basis é: the stuff I have in
my office as to how to handle these cases. |

It soems to me %h&ﬁ,iﬁ would be sufficient ané very
‘much betté&, inﬁ%&s& of %ry&agzﬁe tie him éeﬁn, 3u§$ té prod
bim a little and say, “Ysa can. do ' 1@% @% %ﬁaae ﬁhiags. if you
want to, to reéaﬂs the tiﬁé, lskor, @sgease, aﬁé all tka%.ﬁ‘

JUDGE DRIVER: I weuléﬂ*%,wans,%a state it positively,

but eaﬁtazniy it is my impression £§§§ 3 aing;é 3ué§§ way hold
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8 pre-trial conference in & three-judge case. In the pre-trial
conference the judge doessn't pass on any question of the merits
oy the demeritaz of any issﬁ@ egeegﬁ apon voluntary agreement
of the parties. 8o I think & single judge could hold 8 pree
trial cenferenas,

I think that should be checked carefully, howaver, if
‘ne reservation is made, |

MR. LEMANN: How would it dd, is 1t worth considering,

addressing = ﬁﬁ@&&ﬁiﬁéti@ﬁrfﬁﬁmjﬁhs_ﬁi%ﬁﬁﬁgﬁé to the Conference
of Senior QCircult Judges, veferring to the ﬁrettyw&n Report,
gaying that it appears to us that géé% of these recommendat lons

could bﬁ_i&ﬁ}é&saﬁﬁd under the g@éggﬁg &aia,ranﬁ suggesting to

%he_gbnﬁggsﬁeg that they i%iﬁiﬁﬁgégtégs through their machinery

. to eall that to the a%gaaﬁiﬁn of the rule-making haéy.
| | éﬁé&ﬁﬂ&ﬁ 33%?@§§g= if we gethfhiﬁ draft printed and
di&trzbutaé to all the 3@@@5@, %erﬁan iaézuﬂe a note, if you
Like, aﬁg%iagiéar iég& is to stimulate the courts to take
~ measures against thiﬁ sort of thiég, and get their reaction to
that. We can get an ansver in th&t’wéy,
MR, TOLMAN: The Prettyman Committee was & committes

of %haréaéieigi.ﬁenferanaai

f:i5?= ﬁhgﬁ is the &aéiéiai:ﬁbﬁfsrs§e§ doing
&baut‘it,'gatkggggf | |
MR, TOLMAN: The report is in two parts. One part

6f it dealt with the machimery of the court. The other part
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dealt with procedure in sdministrative agencles. The part dealw
dng with court procedure was approved by the Conference and
ordered distributed to all the district Judges and generally to
the bar, with the ildean that the suggestions which it contained
should be followed in the conduct of 2 protvacted @&gs in ocourt.

The other part of the report was maﬁa the subject of

& special Presidential Eéﬁmi@@iga of which Judge ﬁfaﬁﬁyﬁﬂn is
v\ﬁﬁﬁ chairman and which 16 now acting. X believe it has issued
& péaliﬁiaagy roport.

MR, LEMANN: I should think that this Prettymsn Report,
from what the Chairman has just said, is é matter that Qaght
to come befove %b@sé conferences thatd are held in each circuiy
throughout the country where the cirvouit judges get togethey
with theilr district Judges.

MR . @@L&ﬁﬁz i believe it has been brought to the
attention of ali of them,

MR, LEMANN: They are the feliows who could 1m9;a§sn%
it. o

MR. TOLMAW: I think it has been called to the a&ﬁe&»‘
’.tign of all the eaafere&aes.’ I am ﬁima@% eartaia it hga‘ That
was the direction af the Conference.

DEAN PIRSIG: IXf we ahéﬁié follow that effort up with

. g,apeﬁiiiﬁ pravisian in our raig authariging tham to graea@é

'*in this manner, it seeums %é me that would &@ asgt é@straale

on the part of the total effort here. A note on %he §H§3ﬁﬁﬁ
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doesn 't have guite the same éﬁgﬁaga oy lspsct on the Jjudge,
3 would like to see it as part of the rule, égsalfg It oould be
softened, possibly.

MR, TOLMAN: I think the point about the three-judge
court could be met, §§.§§§g@ Clark aaid, by &éﬂﬁ remgervation
in langusge perhaps referving to the gggegg&@ %ta%uﬁa gr@?iéiag ,
for three-judge courts. |

JUDGE

| CLARK: 1 should 1like to ﬁi&g one question
| 3&@%% the uotes, The notes may well avsr,ééé yeurs have
ghanged their iaaegiﬁn and become more powerful, Perhaps thers
is a question #till how wuch we should really iegi&iéﬁg through
eaaﬁt notes. :
You mey remember in the original production of the
rules the Committes dimclaimed all rs#§aas;§;1$%y ﬁﬁaﬁ@a&?éz‘
' for the notes. It said in effect they were the figment of the
imagination of the Reporter, and they were pgﬁ out in the hope
that ﬁhéy mighi'haiﬁ’séﬁ§§aéy, but God knows if §k@y'ézé§¥§%j
it wasn't anything that was the gésﬁa@g&§211§§ ef the Committes,
éé@*ﬁ‘kaew ﬁbé%h@? &gybggy §§&é.§ﬁé much ﬁﬁﬁsﬁtiéa to that.
0f couwrse, the Supreme Qéuzteaxs along and cited
the notes, and & iﬁ% of @tﬁé?_ge@gié ﬁéﬁeg, I suppose official~
3y/thé uaﬁeﬁ; ﬁﬁzaga ﬁawéf_ggs aaéggéé»gg‘ths@;,éa to &éﬂﬁk,'
have ﬁé@eﬁ»ef?i@i&ilg,h@&ﬁ made an§ﬁ§i§§:m3r¢§§a31§§§§{f iﬁ iss
& development ﬁﬁ&? we want %o have in giéé; L #hinkjaé yot it

is ambiguous as to how much power %héy do have.
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IAIRMAN MITCHELL: They are an argument in favor of
& certain interpretation of the rule.
¥R, TOLMAN: They are p?i&ﬁﬁé in the official edition
of %ﬁs United States Code aé éﬁv&s@ry @@%ﬁiﬁ%@a notes .

I think the average district judge takes

them 88 part of the Gospel. They ave & very povertul factor i
_éaci&isa% on iatarpreﬁatieﬁé of the ?ggss, 1€ be g@ﬁs @0 Argue

:"mm on both oides ho takes & look at it, and what the note
saéiaa§§$ is the view of the Qamm&%%sa @ill asuaily @rsvail.

JUDGE CLARK: Far be it from me %o decry my own aaﬁ%ﬁ,
gé to s§aa§§ Do you have that initial statement? That was in
the %agéxa zaligﬁ?, Certainly there is that disclaimer which
is still a ﬁﬁ%ﬁﬁ? of vecord, | | |

EﬁA§R§$§ ﬁﬁ?gﬁﬁ&ké As 1 vegollect it, it was a dis-
¢laimer raii&viag the gupremﬁ Qnufﬁ Qf vesponsibility for the

uotes to the rules.
| | Vdﬁﬁgﬁ E&&E%? Yes, 1 tﬁiﬁk th&% s %2§e,

CHAYXRMAN MITCHELL: And the aéag%iea @i the ru;&g by
the Sagrawe ﬁa@rﬁ didn'g iawalva the &ég@ti@n of the aeﬁagﬁr
That is my idea about it. It has beaa many years giaee E 1@9&@6
at it., R .,

| ME, TOLMAN: Mr, .vléé_itgixél‘; wrote the introductory

statement .

CHAXRMAN MITCHELL: I plead not guilty.

- "Phe notes in thelr revised form are now published
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by the Committee in ovder o preserve for the use of the preo-

fession material which the Reporter has so iﬁéa@%x&@a%ig gathers-

@é'éugiag the two and a half years of the Committee’s mervige,
The notes show the background in federal or state statutes and
judicial decisions, in foderal squity rules, or in the British
~ system, of the procedure recommended by the Advisory Committee.
"Btatoments in the notes about the present state aﬁ
aﬁhg law, or the extent to which existing statutes have heen
-gapéxﬁeéeé by or incorporated in the rui&s, sbould be taken
only a8 suggestions and guldes to source materiml. Buch
ﬁtgtaﬁeﬁﬁs, and sny other gﬁaﬁeéﬁﬁﬁg'in the notes as to the
purpose or effect of the rules, can bave no greater force
than the remsons which may be adduced to support them. The
notes are not part of the rules, and the Supreme Court" -- this
ie what I was leading up 2o == "ﬁag not approved or otherwise
sssumed responsibility for them. They have no official sanction,
and can have no aanﬁrail%ag'ﬁeigﬁﬁ with the courts, when apply=~
ing the rules in litigated cases." |
1 do n&tvﬁgagogiﬁg £a¥‘§h§§?
MR, LEMANN: ?ﬁgﬁ is the raﬁsx&s of the Chalrman at
the Institute in New Yark;» That didn®t go out 1 our distribu~

tion, or did 187

S

MR, 10 Yes, that went out §g§h the e£fiﬁ§a§«
edition, |

@5 are not mkiagmaﬁ progress.
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JUDGE CLARK: Mr. Wright hes called my attention to

the fgéﬁ that in some opinicn X said that the notes sheowed the

views of the Committes,

CHATRMAN MITCHELL: That is all right, juat so they
 don't necessarily represent the views of the Bupreme Court and
are not controlling on the judges, either.

_ Qgﬁﬁﬁ CLARK: ﬂaybe I can ﬁaka.them as long as 1 want,
Monte. N | o
- éﬂagﬁﬁaﬁ MIPCHELL: Shall we go on with the next rule
in order? | | . |

JUDGE CLARE: 1 want to ehéek up what we bave done.

CHATRMAN MITCHELL: We haven®t done smything. I was

i sh eaeaga to ask ﬁh@ﬁhﬁf we were going to say anything
about the Prettyman Report. I tried half a dosen times to get
you back on te the rules and pass that ugrunﬁal we gﬁ% to &%,
but without success. We are not aakzag.ggﬁgraﬁs; iz ?ﬁaiﬁﬁuﬁ
to get %ﬁ?ﬁﬂéﬁ by Friday afternoon, §e.ﬁi§i have to ﬁ&kﬁ ‘
progress, |
N ﬁgéﬁ'ﬁiﬁﬁzéz 3 igzék there 1s » wotion pending.
Jﬁﬁﬁs E&ﬁ&ﬁ ’ﬁﬁﬁ% is ﬁﬁgg»; %bgagﬁ#;’ﬁagéé;éireig
made & m@%ian.‘ N n

CHAIRMAN MITCHBLL: It is e motion téﬁaﬁir ﬁha Judges

 up about this Prettyman Report, &sn’% 1we
DEAR ﬁiﬁaiég 3@&@ %&&n ehat, : was suggesting the

aﬂeergaragiaa of & subéivzsian iﬁ ﬁuzg 16,
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CHA IRMAN MITCHELL: You see, I have been trying %o

put this thing off. I am not ready to vote on it. I would
% like to think about it. I Just brought 1t up @0 we could thiuk
about i§ overnight.

Buppose we lay the motion over until tomorrow.

DEAN PIRBIG: Might I suggest, 47 the Reporter has

time iIn the ms&nﬁi&@, e might redvaft that provision,

*¥agﬁﬁﬁﬁ MITCHELL: You will have no chandge to go to
ﬁiaay %an&gh%, Charlie.

JUDGE CLARE: X dom" know. Dean Pirsig and Professor

%?igk% might like te redrafd 1%,

CHATRHAN MITCHELL: ALl I think is that we ought to
give the judge a g&a& in the pants so he will do something.

§§5§§ @ﬁg&gs A1l wight, we will éé& to do something
~ on that., I don't know what we cén do io the time av&iiﬁ%%ée
»ﬁe will bave that in E&ﬁ§, ?&a% is eﬁhsrwisa laid on the table
and not brought up faxt&@f,‘

% do want to go b@ék.'i§ grm&y, to what you E&? have
decided, but % an not @gzté sézéq. ¥$& ééégrwhaa we go over
,ﬁhésa %yanac?igtﬁ we waﬁt %ﬁ kaaw what we hava to do. Wﬁ@_i&
- the suggestion on this 13@% of %&tﬁ@ﬁéaﬁ that @ work out
provisions sdding %@ to both 26(b) agd,as?;,?aaﬁ is the point,

CHATRMAN &f;.és&;;s We voted "aye" on that. There

were three éésssnﬁs.

DG QEARK' On both those?
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MR, LEHANN: 1 think the f£inal conelusion was o put
it in 53 on %hé;grggné suggested by Judge Driver, that the

gartiaé éﬁgginaé érgiiy ordinarily wouid not know the nanes

of the witnesses, and thevefore it ﬁeezéa%% %éévs much purpose

to put it in 26(b). The Chairmen, as understood, was

, perﬁu&é@é by iha% suggestion to restrict it to 83.

&ggsaﬂaﬁzgz?saﬁbga 1 think the resolution that I put

"wga %ﬁgﬁ 3&5@@ be & provieion in the imgezragaﬁégias &aﬁ in %h@ o

-§§e«%fiai pr@@&gésn so that e&ﬁh@x resourse was agaa.

MR, LEMARN: That is right. That was carried with

- three dissente.

JUDGE CLARE: But not in 269
CHAXRMAN MITCHELL: In interrogatories and pre-trial.

JUDGE CLARK: 1 just wanted that for our information.

i wasn't sare just what had happened.

Shall we go on?
BLl: X think we ought to go on, really.

JUDGE CLARK: I thiok we ave ot making bad progress.

CHATRMAN MITCHELL: A1l right, but let's keep going.

JUDOE CLARK: I would like to have the Committee

discuss these things.

CHAZRMAN MITCHELL: ¥ won®t interrupt the continuity
again, I will €§11 you %hé%-'

CLARK: 1 think it 4s vemlly fine. I would like

to have the discusston. % have been afraid some of thewe thinge
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are uot having enough discussien. 1 think it is fine.

The next I have is Rule 20, ﬁgié 280 18 the main pere
vaisai?@ Joinder section. I am now referring to page 14 of my
'“%@ﬁﬁéabéf draft. This is a provision ﬁhéeﬁ we spproved in
pringiple, aaé.ﬁkis is carrying it out, leaving %o the Reporter
the prepuring of appropriate language. :

If you will look in the rule, this is the rather
famous provision originally coming from Bnglish source, ané{§§5,
bag now been adopted at ﬁ%&@r places, in New York snd S0 on.
Originally this wade the testy é&il‘ﬁéﬁséﬁg may join in obe
aé%iﬁn ns yl&inﬁ;iﬁg if they assert séy right to reliel jointly,
severally, ov in the siﬁégaaﬁiva in respect ol or ariﬁiﬁg-@ﬁt
of the é&s@ tranaaction, occurrence,” gaé.%ggiﬁft&, “gaé_;i
any" -~ this is the original == "if aﬁyAﬁéestiaa of 1&§i$£ tact
common to all of them will arise in the action.”

”§>éea?§ think there can be any éﬁ&bt;éeﬁsiéagiasfﬁég
history, where this onme from, in Eﬁgzagé gnéigé'eg; that the'
iden was if there wes apy question that was ﬁéﬁﬁéﬁféﬁ ﬁﬁé;'

' plaintifis, that ia, 1% all these %&yiagg §§9§1§13§iﬁéé éié;

80 to speak, the same gata#gﬁ%, had some question of law

ox fact fhay wanted solved. '%hérﬁégisigas;,haﬁévgé, ﬁgﬁé’
referred this common question thing to the agenrfeaeéér iﬁ»
effect back to the claim. ?hﬂréfﬁga, they have restricted this
nenning qﬁiﬁe curiously, I really think, and in a garééiﬁ Senge

have restricted it,not in so many words, but » good deal back to
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somewhat the ides of tho same cause of sction thing, 1t is that
kind ﬁgrwggﬁriaﬁiaﬁ, _

The case particularly iz cited iu the pote on that
@same page, page 14 golvg ovey on 15, Where there hus been
Joinder @f multiple claime aod multiple pavties, some courts
‘have read the g%@néreﬁentgvgf,ﬁaié 204z} that “aiz ségsaas
- may join . . . if sny questlon of lav or 2@@@ eémmaa,%@rail of
them will a?i&s in %her§6%$§§“ ﬁ§ uneaning that ﬁh@f@.ﬁgéﬁ be &
question common to all of the sl&iﬁs,éaiaéé faﬁhgr than comuon
to the parties joined. | |

| ?ﬁ@ same authorities h&v& ééid'%ﬁgt in accordince

with the other test stated in Rule 2@{&} for Sﬁiﬁﬁﬁf of parties,
the eiaims j@iagé must arasﬁ out of %ha Bame %rﬁﬁ%ﬁé%i@ﬁ,
- OgCuUrrence, or series of %f&§§ae%iea$ ar-aeeu&gsaea§1

The effect of these rendings has been to place a
limitation on joinder of claims which the rule on the subject
of 3@5&&&2 of ¢laims éﬁé&’aag itweld contain., The amendment )
ga Rule 20(a) will make ;?gelesy>%ﬁaﬁ Q@igéar of m&1§i§£§‘»
clrins for or against mulszgzefgarésgg is ﬁxagaé so iﬁag_ag
there iz any common §u§$%$éﬂ,§§ 8% or iaaﬁ in which é&ﬁ g§¥§&é§
are interested, and go long as %her@ is some right %a relﬁaf
urged far or against all %hﬁ*ﬁﬁriiSS arigiag out si ﬁﬁa sane
transaction @gv@e@urrsnﬁs;;"

Then there are eartﬁin counents on th§§.w'

To go baek yaa wili see tha change tha% we hgys made
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in an endeavor o carvy out that idea. Ve bave shifted the

e

on” and tried to make it now apply to the persons rather
" ¢than the claims. Bo the suggestion is, "and if any common |
guoestion of 18w oy fact in %ﬁi@ﬁ.aﬁﬁé DArsOns are iaﬁ@&@%%@é
will arise in the action.” |

The same iden is carried out in the next sentence
 with reference to the defendant.

MR. LEMA

Nit: It is a 1little difficult for we to see
Just what 1% does. I have no objection to 4t. It soems to

me the common question would have to be s common question of lew

and faot. I should ka@afyé&é the é&s@@a g0 1 §a§e35% ééﬁ% sy

orik s

JUDGE DOBIE: Monte, it seems te restrict that not

only %o the ﬁﬁ@ﬁ@ﬁg but %ﬁ the %?&&S&é%iéﬁﬁ and the OCCUrrences .
The guestion of law or faeﬁ m&sﬁ be ¢ommon ta the §3§%$§§* it
neod not be eaﬁﬁsa to 313 the %ransagﬁﬁans.
JUDGE Q&Egv iIf we haﬁ 'shé facts ig the ﬁﬁs‘iﬁ%iaaﬁ@a
case, that m&gbt slsrify that. §?g ﬁ?iggt has that at haﬁéﬁ,
?éﬁ?;;

SOR %ﬁ:&ﬁf ?kag%fissisnsﬁa cuse WAS & Bult by
the §ia£ﬁ§i§f on %ﬁé ﬁata§, ﬁﬁ one of the notes tagae §§¥$§ﬁ$
were joint makers. On the other note two of theée shme three
people were ﬁﬁﬁé?ﬁ ﬁz the aa%s, but %b@ aataﬁ ﬁere aﬁt maéé at
ﬁhs sane ﬁ&aag' ?wa of ﬁhaﬁ m&é@ a8 note;: ﬁnﬁ sonotime later
ﬁhre& gsepie, inelnéiﬁg ﬁﬁa ﬁam& €§a3 pade snother nagé.

) E;aéks h@lﬁ that you could anot jﬁin yﬁar sult
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on these two notes becsuse, he says, there aive two separate
cisime, the claim on each note, snd there is no guestion of law
‘or fact which is common to both notes, even though ail the
questions on the notes which the %ﬁgée people made Were common -
to &ii,%ﬁ@'p&fgisﬁ who viere joined aw defendante. He sald these
 two cladew did not ﬁ?i&é out @i the same transgction, slthough |
the rule, a8 we thought it was originally and as this anended
would make i%, says that the claims don't have to arise out of
the samgrﬁﬁﬁﬁﬁgﬁ%iéﬂg that all that is ﬁagaaé iz that ﬁa@a one
‘elaim srises out of one transaction or ocourrence or series &
%0 which all §§¥§é§3-$§§'§$?ﬁi§$a

Under the ém&ﬁﬁﬁéﬁ% i% would bavgzégr that joinder
would be proper in that &%ﬁﬁsﬁiég»ﬁﬁere Judge Hincks held it
was improper. f o

@ﬁaﬁris the leading case. The other cases ¢ited grgk
very much of that 5%%# type. . N | |

JUDGE

DOBIE: X move the adoption. o
DEAR ¥%§§€§3 g e %?ig&@. ﬁﬁy I aak ﬁﬁiﬁ'éﬁ%ﬁﬁiaﬁa
Buppose on your fgrat aa%ﬁ, %&a ﬁkiigéﬁﬁ or payees ﬁ@?@ &, ﬁ,
€, and D, and on %ﬁa second note A and B and on the iif&% aaﬁ&
D and B ﬁsxa ﬁéf@ﬁé&ﬁﬁs and on the seﬁgaé note only Erwaa a
;"éaiﬁﬁéﬁﬂ%;"'~:- | |

ss WAIGHY: ¥ would think in that case 1t would

‘ aaﬁ be ﬁ?éﬁﬁ?e ?hsre haa ﬁe be gﬁms &%&2& atated ggﬁiﬂﬁ% gxl

- of them ae iﬁng wa %ﬁe Bﬂ%ﬁé araﬁa aaﬁ ag éifﬁﬁrsﬁg ﬁraﬁsgetions._
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DEAN MORGAN

t 1f you have n weries of claims, in other

ﬁﬁ@és,'ea one side or the other, there would have to be zﬁsagiﬁf

of parties. Isu't that vright?

OR WRIGHT: There has $o be some one vlaim

a8 o which a1l of them ave parties.

DEAN MU Thet is what I wae thinking, on one side

 ov the other,

 On both sides.

-On é@ﬁﬁ ajdes,

JUDGE C€LARE: I smhould not think ﬁﬁgi f@%lﬁ?zﬁsgﬁﬁ to

be too necessary, if f might sey so. It would be an unususl
case where that wasn®e g0, |

DEAN MORGAN: That is what I was ﬁéﬁéﬁ;’inga %€ what

M. Erigh% &ﬁié iéa*% gé, %bﬁﬁ your aasﬁdm@ﬁﬁ dogan®t ae%e it
and doesn®s &@3? sayzkiag. ‘
JUpGE

CLARK: Perhaps 1% isn't broad sn@agh &&% e
s%gse & sityation of thim kind. B8Suppose, to kea§~§9~anz note
cane, we have ﬁ$§5$~§gﬁiﬁ§% B'ané‘g,3§né others sggingﬁ E'ﬁaﬁ ¥,
and a&h@ﬁg,&gaigsﬁ.ﬁ and G, The gﬁe&é;an‘aﬁ %g'azi,éi them

was what g%atgﬁé of iimitations apgii@éf,vr |

- DBAN iéﬁ*;ﬁﬁ That ie %ﬁaﬁ i was thinking sbout. That

is 33&% eaaeﬁzg tbe pazat,

UDGE CLARK: . Whether iﬁ!ﬁaﬁ & §ixnya§¥ statute in
ﬁ;ﬁ York. | “

DEAN ¥

ORGAN: There may be a common question of law
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in those casos %ﬁére they have no connection.

'Sﬁﬁﬁﬁiéﬁﬁﬁﬁs 1 should think the Jjoinder ought to
covey this, whether we have done it or not.

PROFESSCR WRIGHT: That would meet half the test.
?hafe you have the @ammen ques%i@a of law or fact, a gn@stian
-~ common to all ths parties; but it would nat meet tha atner
part sf ghe sesﬁ, that there must be ggserted againet them a2
’?igh% ta volief io resﬁeet of or grisiﬁg out of %hérsama trans-
actieﬁ, ocecurrence, or sﬁrias of transactions, unless in iae%
the nates diﬁ ari&a éut of the sane %ransaetian, in %hieh case
’thaa the joinder would be proper. |

DEAN

13?§AK2_<?h@y”§@Q;§ all have to arise out of
~ the same #?ﬁﬁsaaticn even though there was a common guestion of

law?

;r;;sbﬁ>¥ﬁiaﬁTsj¥es;4ar a‘éariez of transactions.

Jﬂﬁ&& CLARE: I am nat-ééfé Bé%ﬂthat the whole rule
that wa got. frem England @as taa aarrgﬁ. ‘

PRBEE&@GE ﬁﬂ!ﬁﬁ?’ Dean Piraig says lsava it to
separate trials. | o

‘ BE&K;ﬁxﬁaiée 2 thiﬁ%-yag-é&ﬁn&% by general ré;gs

cemyfeheaéiall pasaibie-éygés aﬁ Jaﬁaﬁer. The question you
vant to ﬁ@ciée s whether 1@ ga convenient to t?y those cases
tag&ﬁhar. Thm 18 a quesﬁiau af sapara%e triaz.

asaa’ssaeaa “I ragliae th&t, but of course ae&eiims& o

I have triﬁé to explaiu seme bf thaﬁe tﬁiags to 1awgers and
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they want to know why in the world you have any such joinder,
because you are wnever golng to have the same trial., You are
{raiways goling ﬁ@ %é?% separation.

DEAN PYIRSIG: We have gone a iaag wsgrgltéséy,iﬁ the
rule in that direction. When we have & single plaintiff and a
siagzg’éegaaésﬁt,»yau can join aﬁyﬁhigg. You are not going
_};&aeh inéﬁ&é#{wkéa‘yau_bave multiple parties as iaﬁg $§'$$ﬂ>

‘have the power to separate the easéé@ |

 JUDGE DOBYE: Of course, joinder in the pleadings and

in sepagate’%?iai'gra,ﬁgﬁerxy»difﬁersﬁﬁ questions, In other
 words, you can join @ 1ot:é§ ﬁ1a$ms and it %aulé be perfactly
proper to join them. On a certificate by one of the lawyers
he aaé demand & se§3§$te %éégi;l | | |

DEAN PIRBIG: You aanae& fares%e what is g@éng %o
happen at ths trial snd define in the pieaéing stage what the
rule should be.; _ VW

ﬁﬁAQ;HQSGAHé it &ﬁdﬁ to ths convenience of trial. ;
'nealiy that ie tha govm aﬁ ehs ruls.; . |

Jaﬁaa-egaags _£ $33§§s@ gyg‘éﬁeazian smﬁeéiateiy\is'
this: Will we wmgeggu —ﬁawé eféﬁg rule, or is it time
for a aaﬁqxﬁek, sa,ﬁa_sﬁéﬁk. Thxs, of aourge, é&vslapaé
aistariegily,‘sﬁsriing in Bnglaaéw ?ha Eagiish rules ﬁare
narrow to bsgin @iﬁhz Tﬁey axgaaﬁeé th@m aaﬁswagt, bat th@y
didn't amua gaem furttaeg than tms. . |

?he gu@atia& i& ﬁhaﬁher wa ae&é any r@striz%i@a in

LAy
cor
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the same transietion oF oCCUrPence.

JEAN MORGAN: When you have the same parties an'éath

{isiées, the sky is the limit on joinder, You can bring ia4éay@
thing at all. »ﬁs’gaan 48 you have multiple parties on both
»$i§s$, then you look to trial convenience rather than just to
- the nere i#ﬁ%,%%#? you gather 4t ail in one ss§ of raaa&ﬁsi

IDGE CLARK: ﬁggg girsig, would you want to move to

jélaava eat S one &f ﬁﬁiﬁ refsrging to the same ﬁranaaaﬁiea,
| ocourrence, and so on? |

Egég Fisszéz 3 havea?t g@tten to that stage in Su?mu»
1&%&&5 5 sgeaiisé rule. x'%ﬁiuk we eaght to setﬁl& iirs% the
qu@s%iea,efryaiiay. 12 ﬁha ﬁa&&iteeﬁ is ggreeé on that, we
can ﬁa?k out the rula.- o _ |

63&&3&&3;&2?&33&&: Thsre‘isf#;érgftgilréviseé'
Rule 30(a) on gagg 14 of the drﬁiﬁ‘,_i think ﬁhara is,a aafi@nv
" pending to adopt it. | | | |

MR, DODGE: I don*t &adarstaaé this peiaﬁ hexe. Qﬁ\
what ground éié ths/eeart BRy 1a %he Gkriatiansan case thsg the
question must be aemmen %o ali ﬁha elaiﬁs jaaneé raﬁber thﬁﬁ
common o all the parzzss ja%nsé? Qiéa*t bath ‘the pax%ias and
the elaiﬁs iavglve %&e sama queﬁti&a ei Iaw ané'ﬁaaﬁ? : |

’?%%éié ﬁxiﬂﬁ?: The eaur% saiﬁ tﬁa& thay éiﬁa‘t.

Shat kiné af a sase wss iﬁ?
?Rﬁ?ﬁ&ﬁéa ?ﬁ§éﬁ?= ; thiak ﬁhe eaaxt’s éeeiﬁiaa avaa

on th&t is gae%taanabla. Tha cenrt éaesn’ﬁ aezuazly stats t&e
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facts ég to what the issues of law and fact are with regard to
the separate notes. §§ merely points out that they were made on
different éayg, 1% msoems, thevefore, 1t can not be that these
gr@&@ﬁ% &ﬁﬁ%@ﬁAgﬁﬁﬁgiﬁﬁg of law or faet. It hgé really some
guite %&gaﬁ langusge.

| CHAYRMAN EI?&%E&%‘ k2 you bave a 1@% of ga?$1@$ and

| the gﬁ@%tisa is g@m&@n ﬁa all ?&fti@ﬁ. how can 1t fail t@ be
a@wm@n 2@ ail the cl&i&ﬁ?

ANN:  That 1 what worries me. This mixes we

R, ;{ﬁ
up . i éaa‘% get &ayﬁhsag @uﬁ of %ﬁ%s.

| @ﬁ&iﬁgéﬁ ﬂITQ§£h&~ X2 it is coumon a8 o all the
@Iaima, ﬁhy isa’ﬁ it common to all the §&rtis§? I don't see
whsra yeu get gﬁy éiatina@ian.

DEAN MORGAN: 1f you had A and B in the second clsim
and %hea 4 snﬁ B in the firﬁ& eigim, A and B would have no
iaﬁaraat in the firvst eiaiﬁ.

'Hﬁg_ﬁeﬁﬁii That éﬁsan‘t make any ﬁifiarease.

DEAN MORGAN: I know 1 éaesaft |
3 ga‘

rﬁiiég%.'?iv@ iaéividgﬁla mighe be éaeé’nﬁ five
| éifiawenﬁ eza%ﬁs &risiag out of th@ sags evaut. The ﬁéﬁ&aﬁ
~ question of 18w or fae% iav@lv&ag tﬁe&ﬁ yar%ies wust aisa be
common 0 a1l the claius. |

Gﬁéiﬁﬁﬁﬁ HiT%ESbk. How c&ﬁ it be cammaa tﬁ &31 the
parties unless it is aaﬁ&an tﬁ s;l tﬁe e;aims?

© JWDGE CLARK:  You see, in Rule 30 as it now stands,
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there is & very definite restriction that it sust arise out of

the seme trangsaction, ocourrence, o sovies of transsctions.

It tles 4% down to one happenisg. ?@# can't have & gituation

where there might be & guestion @é éﬁﬁ@?taaee to all the

'.pgﬁ%ies hgt agyiyéag'ﬁﬁ different afféiéa. %hé eés@ that I

put éarlieé? of suits on entively different notes but raising

the sane gaa%%iﬁﬁi§$‘§e what stﬁtuté_éf'1£ﬁ;ta%ioﬁ»ga¥érnaé,A

‘gggﬁt be such & case. | |
'gﬁ.iasﬂﬁﬁé Hotes arising out of the same transaction

OF VCCUETeNcS .

UDGE CLARK: You could have the same Quéﬁﬁiﬁﬁrﬁf law

Af they didn't arise out of the ssme transaction or ocourrence.

DEAN MORGAN: That 1s what § wae talking about.
. CHAIRMAN Ei?@ﬁﬁ&%si There you would bave a question

common to 811 the clsims and common to all the parties.

oo

It must arise out of the same transace
tion or series §§f$¥$ﬁéﬁﬁ§iaﬁﬁ. Buppose you have antirézy
#aéeyeué&a% ﬁateé. e@ﬁ the sane %gaassgtiéa or connected with
this series ﬁf‘ﬁﬁaﬂéﬁﬁtiaaﬁs fé. B, € aéé b are @n‘gﬁé, ¢ anﬁrg
on snother, ‘ﬁha‘aﬁly q&éﬁ%i@a‘is the statute of 12&%#&%1@&3;
‘éﬁézﬁﬁAﬁ &i@gﬁgaas That 4s » question common to all

the eiaaaﬁ.

'DEAN MORGAN: It is & common question of law with
reference to all the parties. | -

CHAIRMAN MITCH

ELL: And to all the claims.
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REAN: But they don't arise out of the sane
transaction.
CHAIRMAN MITCHELL: I know.

MR, DODGE: Then they don®t come within the rule.

MORGAN: The qu&sti&a‘ié that then they don't
come within this rule, I should say. | _

B @éaiﬁﬁgﬁ gzﬁﬁgzakzi Ho, because the rule expressly
'\éays they must arise out of the same transaction arraﬁeéfrenaa,r
i see your géiﬁﬁ. | |

ﬁﬁﬁﬁ-ﬂéﬁﬁﬁﬁg xf you have the same pa&tiéa‘an.b9§h
sides, it doesn't make aag‘éaffegaaagf@he#hsr it is the same
transaction or not, as in the ejecﬁmﬁnﬁ'aaﬁiaa or alaaaéties of
afiaaéiaa of your wife. | |

PROFESSOR MOORE: 1 don*t think it is very important.

In this very case the judge didn't éisgasa the suit. He Just
or dered %&é'ﬁﬁé claims severed,

ORGAN: Not only separate sr;aZs,,bnﬁ)ée?argnéa'

of claims. That is all he did.

TCHELL: Do I undorstand that you do not
want to adopt this rule? - | -
DEAN MORGAN: 1 didu®t esy %#at;’ iju&s‘énsg vonders
ing 4f it cured sayghggg,;r | "‘-» |
MR, LEMANN: That 18 my 'ﬁif;gimiﬁy;
| PROVESSOR MOORE: If you wore g@iﬁg:%a wake aﬁ?vﬁﬁangsa

1 think you %ava to take out "in respect of ér‘ariﬁgaglnag.@i :
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the same transaction, occurrence, or series of transactions or
occurrences"?,

DEAN

MORGAN : That is what bothered me, Ei&i._ That

ie what I was thinking, ¥ thought Ghé?%&e*a srgument was largee~
1y to the effect that §h@y ought é@% %@.ﬁﬁ$ﬁ to be tied up in
the same transaction.

JUDGE CLARE: They are.

fen't that @h%t_ﬁ%eﬁﬁés ﬁaﬁa:ﬁégg’é
Charlie? | | |
| §ﬁaﬁ§j§§éﬁ§§ ‘¥é§;  § %§i§k ?§@§aasar Emora§§ BULEON-
tion is & good one, Why dou't we leave that out? Wy not
leave eut’%havﬁarégi"sﬁ ?eépé@ﬁ e£‘§é argéing out ﬁﬁ‘ﬁhé sate
ﬁr&asaeﬁiﬁé; aﬁe&rrsnée;;ar.éartea of ﬁgagﬁagziaaa‘er é@eﬁga-
‘rences"? |
$B§§E»§ﬁ§;5% And require only that they éﬁasgnﬁ‘s
common question of law, *
| JWGE CLARK: Yos, or fact.
ﬁﬁ;»hﬁﬂ%ﬁﬁ: 1£ you did that, you would reslly make &
change, but as you have it now zvhsvs been serégéhiﬁg'gy head
as to whether it mesns a change. I cantt seo that it makes any
@h&ngeg I£ you é@»wha%jyaﬁ 1aé§«§r¢péséé, fhanjyguiﬁﬂglé'ba
waking & change. | . B
| CHAXRMAN Ki@gﬁﬁ&gé,:sﬁriké 9&% %$ your éxaﬁ%;tﬁs‘ﬁa@éa
"or in the ai%a?aativa“?' | o | | V'

HR, ngéﬁﬁz Ne, you %@uiﬁﬁ*@rsﬁéika out those words.
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JUDGE CLARK: Strike out "in respect of or arising
ﬁﬁ'@ et ?

CHAIRMAN UITCHELL: ¥o, you wouldntt.

MR, Lgséﬁﬁs You would say “right ﬁa.reiﬁef jointly,
severally, or in the alternative . , .”

ﬁﬁﬁﬁ PIRSIG: T think that clause has been used in
| | $ag1&aé f@% & good many years, hasn*? it? |
| 3&?@% CLARK: ?haﬁ is ﬂhara i% came from, gﬁ course,
DEAN PIRSEG: Now York has it in its etatute, or
 some aﬁpsa§‘§f:it. hﬁé it not? ! |

JUDGE CLARK: New York did have exactly the English
rule, and zaéﬁ'ﬁ&ifﬁaé éverlgaérﬁasiaaﬁ copied the £§éaxgi rule. .

'éﬁéiﬁﬁéﬁvaiﬁagﬂﬁ§g; §6,§6§ ﬁaaﬁ'“érfiarﬁhe 51%6?&&#
tive" relates ﬁaakfta-ﬁaéintzg and &év&ﬁai;y"?. X don't under-
gtand that. o

,'&R. Lﬁﬂéﬁﬁs"?aa éﬁange a8 ﬁew sﬁgge&t@é fer'éaaﬁ

sideration ﬁauié maka a snﬁstautive ehanga whieb ﬁealé gn
Beyead the Kew ?ark and ﬁﬁglish ?uleﬁ, as x gﬁthexaé yaur last |
staﬁemenﬁg o |

JUDGE CLARK: fhat ds righ‘%._ _

§§m gﬁﬁéﬁxz it waulé ‘be taking a gare aévanaeé graané(
As it stands now, I aanaat sea %hat it ﬁakes say cbange iﬁ 311
you are ﬁalkiﬁg abaut ie 8 aeug;e ef eages yeu eiza 1n yéur |
note, one tn 1939, £ifteea yaars aga, aﬁé tha utﬁe& ease I

35&% 16@&&& at éﬁesa‘t give yau any %rauﬁie.i v



226

Professor Hoore says Judge Hincks decided it right, as
1 bave his treatise before me. It was & single action agalost a
i debtor whose obligation avrose out ﬁf-prﬁﬁiSSﬁ?y notes, upon the
theory that a comnon question of commercial law ﬁas_igﬁﬁzvsé,
| »ﬁaaié’yaa'%agt to go so far as to say that you and I
‘gould be gaéé in ons casg on $epa§aﬁ@ notes that we aaéé at
_aiffsyagﬁ'ﬁimés 2t ﬁhe~ssma ﬁaak, on tas'éﬁaary %ﬁaé yé@‘ééulé
| ika@a the same kigd of éefenaa that I waalé have. 80 he gne@ us
;'bath in tﬁ@ same sait h@eause %he sane @usﬁtion ef iaw waulé .
véaﬁar&i&e aﬁ?iabzigﬁﬁgan,iﬁlﬁaaagh ouf eraﬁsaatigas weore 9&%%28#
1y éiiféxenﬁ’énﬁ.ge wighgznaﬁjhgve aa§§§153»§§ do with éaeh: |
other? | ST
éﬁﬁﬁﬁ'ezaﬁtzr'éf‘ﬁauraé,'yaa havé ve&y ﬁraﬁé Provie
sions as to joinder ef clains when you asva clains, tha% g «-

éﬁﬁﬁ@ ﬁe&xg'r Between th& same parties,

JUDGE czaaggj ﬂa&ﬁsga‘ghe'gﬁme gartias} yes. glﬁﬁ,‘yaa
1h§ve some sort of eenheaﬁéankhare'iﬁfgéu &éve‘ﬁhgse éa?ﬁiea on
one note, | | . -

MR, LEMANN: That is ele&r.:‘_ |

JUDGE ﬁh&ﬁx- ﬁhy éaes that m&k@ 8 éifferanee?

H%,~§Eﬁ&§ﬁ % think &t m&kes a leﬁ ef éiif@a@naa,
12 the ﬁhairman and 1 signeé tﬁe sam& aete, we~eeu1ﬁ b@ sued zal
%ha sane praﬁeeding %h@ﬁ; but 1£ he barfa@eé mﬁnay at the "x“
bank on the st of January aaé z eeme An anﬁ herr@w en she 1t

of July anﬂ 1 never bsa?é 92 him ané ha naver ﬁearé ef gs, |
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to say the bank could sue us both in the same proceeding because
it presents a guestion of 1law which would be applicable to both
of us, nmakes manghivers | o
- JUDGE CLARK: You don't quite have the point I was
ﬁryiﬁg ta‘saggaéﬁ,’ Xf'yaﬁ bave one note against A, B, é. D,
vf and ¥, aad yan got them all i, t&eﬁ you eould put ia that suit.
5any sert of. esmbiaatiea yeu ﬁ&ﬁﬁ. ?ea hava them ali in on one
 g@ﬁa‘ ?hea yan can sue agﬁiﬁst ¢ aaﬁ § ov any aﬁe of those |
' that ar& alxgaéy ina ¥§u gan sue é& a str&aga aete or Some-
’thing eisa.‘ | ‘ |
1 snggeet, why 3@ that p&rtiguiﬁriy ﬁiffereat? Yaa
happen to have ﬁhe ehaaae of getﬁing them in on one aata, but
you bring in all %ﬁese ezaxms ﬁhsﬂ have neﬁhing to de @&@h hiﬁ.
DEAR Eﬁﬁéﬁﬁz ¥au can aacamgltsh tha same thing by
having %h@m all 5§sigaaé to one assignee,.
gﬁ@@ﬁ&&@ﬁ ?ﬂiﬁﬁ?‘ Er‘ Lé%ann,”l argued a(gasaiéast
last week thaﬁ involives this vary éiraegly. 1 had & case in ,
whieh I saeé 8 eeatraeﬁar in the e&gp far déﬁzaratery 3uég@agt
| %aeauﬁa the contract was invalié.¢ 1 added to this-a second
cinin sgaiasﬁ;%ha city ze@uirimg %hsm'éérsuuﬁit to an ala@tia&
an initiat;vé petiticn to nake peéfae%iﬁ'sure ghﬁtﬁth& ' |
}eeﬂ%raet was invalid.. | -
ﬁers ﬁh@ initiativs th&ag and %hﬁ aontraét are
sepgrate transsetiuns.. There is na eeaman questaen ei iaw or

fact as botween the initia%;va patiﬁiaa aaé th@ eoatragz., Yot
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it all arises out of one controversy, and it seems the normal
and natural thing when you have both parties in one is@sui%fﬁﬁ
add a second claim i‘é that one lewsuit. If Federal Housing
- Administrator é; Qhri@@iﬁﬂﬁéa is right, the joinder is impropewr.
MR, &Eﬁ%%gz‘ in your case you bad only one confroversy
and you had only one party. In ﬁheréasa of these aﬁ%gs"%asrar
is aatﬁing to connect them ageagﬁ that the same raie ﬁi law
';'mgghﬁ apply to both of them. Do yau thiﬁk %ha% ought to be
permitted? | | |
?Eﬁ?ggéﬂg ﬁaiaar? Ho., 1 %hiak'unéer ouyr prepassé
amendment the impa&taaﬁ %hing i that you have one claim against‘
all your pee§1a; ?9@ aaanot have one n@ta against 5 aud one
sgains? B mormally.  1If you bave one note which A and B wade,
| thén you can #dd a second note which A made. They‘éava to be
connected %ﬁvthgﬁ way. That would be the law if thi@ anend-
ment is adopted. o |
;Jﬂﬂﬁﬁ DOBIE: You have all the parties before thé ’
gourt. ; } | o
PROFESSOR WRXGHT s ?@uihav@ all the ﬁa?tia§ bafoxe
the court and then you add some eﬁhar claime that yeﬁ hévé
against individuals. |
JUDGE DOBIE: In the case Mr. &eﬁaaa gave you had jast
yane party befsre the eeurﬁ, and then i%té? &aether one eames
glong and yea séé the other, aad thay have no feiatiea whatavez

except it 18 clesr that both of these cases involve the validity,
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for example, of a note given for immsxsi @uggasss, or something
1ike that.

JUDGE CLARK: There are two parts %o this, ol course.

What Professor ﬁrigbt is igigiag about is the shaagéﬁ that
‘would be wade by this ianguage. ﬁr. &@mgaﬂ,,yﬁu suggested you
_'ﬁién*% think it would @ak@ any eaaﬁga. @g'@eursé, if it weans
 what we think we ave ssyiﬁg, 1t does maka 8 garﬁial @%ang@ &aﬁﬂ—
Ca ehaagéraﬁuﬁeﬁe.imgartaaﬂex‘ b 4 éae&,@ak@ a change that

where you have %ﬁém in al%&aéy;.y@ﬁ then oan put in any clains
agaiast those tﬁat yau have in alr@séy._

MR. Eﬁﬁﬁﬁxs Yau then can do what?

JUDGE CLARK: You then can make any claim, ﬁhs%ﬁér iﬁ:'
5&?13@5 out @? §&$ %am@7§rﬁ§§$e%19n ér nat;'ag~1eﬂg'as it is 2
fggmmon.qgeétiaa of ﬁaé% agaiast:say gafﬁ of those who are in,

gﬁ, LEMANN: In éther words, I ﬁsafbriag'a suit on a
éregigéary aéﬁg agginst A a#ﬂ B, and §§$ﬁ I can 3eia‘in~€§a$aama
suit a él#%ﬁlagﬁiﬁsf a,iér running into 3’&1%h‘an aa%&mabii@? :

émxﬁ CLARE: Yes, |

ﬁa. &Eﬁé§§~ I hadny realized thaﬁ. id@n*ﬁ?geaii§a
all 1 hava sat here and helped do. _

m&. na@ﬁﬁs What ia the e@mﬁan qaegtzaa of 2&% aad
faot in wm situation? S o

ﬁﬁb LEMARN: Yeﬁ were iﬁ~9£&$ ﬁa on 8 n@té, s@“yeu
have ta gtay in with ne @haﬁ 8 f%llaw briags a suat against ma

for raﬁaiag over %ia with au autaa&bila’
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MR, DODGE: Where is the common question of law and
fact? |

MR, LEMANN: He was in §h@r$ to begin with on %hg
note and, sfter you get that in, everything else is ancillary
and built up on i%. You egmlﬁ bring in half a domen other
claims, such as h?e&@h'ai a@nﬁrae%,} | |

§§&§ PIRSIG: My suggesﬁiaa that you ‘eliminate all
'Hﬁhiﬁ argngsnt about iine distinctions ané ﬁarminaiﬁgy i not as
radical ps it seoms, because you are really brzgging in com~
pleteiy'irfale?aéﬁ‘ﬁiaims. You can have g:iswsuié on & personal
iﬁjury claim against throe éefenéaats, and ya& can briang a
cgatra@t aeﬁien ag&in&t one ei tham.' There is nothing ygu onn
do about getiing it out. Yeg can sgvsr i%¢ 1 am only carrying
that to ths full 69&@1&%&63 el | 7 B

QH&IREAQ;&!T@KE&&=A,ﬁ&ere is the common question of
1aw and fact in that example?

DEAN ?2383@: it o in the p@fsnnal injury suilt., It
is & common question of who is liable, who is negligent.
| ﬁaﬁlLséﬁﬁﬁﬁ Do yau’ﬁhiék you could do tgai"gaéay?
To begia*ﬁiéh, do you think that 2 éeuié-ﬁiiag aaa»suit against
A, B and € aaﬁ D, and say A anﬂ B signeé & nota t@g@ther, ané
B wag also in an sutamghile aseiﬁeut Qith c?

DEAN PIRBIG: ?hgi_is eag_gqiag aiqiﬁ.ii'“

ggi;kgﬁﬁﬁﬂzf A @géé,g céﬁf%&e%;téiﬁnﬁid-é house, and .

as they both were ill-sdvised én@ggh to ®sign & note they can
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be sued not ouly on that note but they cain be sued on entirvely
separate transactions? I never thought we were doing that.
Qﬁézﬁgﬁg MITCHELL: You mean that would be the law if

you struck euﬁ'ihis phrage "in respect of or ariéiﬁg’éat of the
. same transaction, occurrence, or seriéa of transactions or

- occurrences"?

MR, LEMANN: 1 undevstand that would be the law then,

. Agtx'aa@arsténd» §hé? &?é ﬁeiliﬁg ué we hsﬁa made it the 1é§
already tﬁat ye& can briag them in; tha% ii yaa have them in

 §%& ariginal suit, it ia alrsady tbg laﬁ. Am I stating it
corvectly? zs thaﬁ ths ??@8@3% igﬁ?

JUDGE ﬁLﬁﬁﬁ*  § aﬁ1$e¢¥y to say 1 don't have your
cage cemgl@teiy‘ if Qeanjﬁigsig says it is the law now, it
1s. That is a1l I will say. : ' |

o2 csarse, it i true that jeiﬁdﬁf is much more
;sxﬁeasiva Bﬁa& sometines ?aa ﬁhiak is ﬁae.easgi 5@&3@@?_&5
pretty extensive now, and that is & part of géa argument that.
1 was suggestiag. , | | |

CHAXRMAN EI?Q&B&L' ﬁhﬂt%ﬁjéﬁe‘ﬁbéaét'tn producing
this? Why do ve think 1t is o good result?

MR, LEMANN: You are not asking me, are yoa?»

| CHAIRMAN MITCHELL: Yes. |

MR. LEMANN: 1 aan%z'ensak'ie_wég a gésé rasult,

1 am horrified. These gentlemen think it is » good result. Ask

them. I didn't father that. Professor Moore fathered thet.
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A1l 1 said wag,; if you do that, at least I thought you were
making a change. 1 am not too sure, fvom what I have heard,
that I am meking any change, but I did think you would be making
& change, whereas I did not think that the draft submitted to
us made .éisy change very intelligible to me. The more I liétgﬁ, L
the more I think I really don't kuow what the present réi@>
»g?eduéas; | | 7
| - JUDGE CLARK: I wae suggesting that there are two
gregﬁ%iﬁi@és ﬁﬁf&ivéé here. 'Tha suggasfi@é here does make &
ehaaga.' §%'ﬁsy hsi% iigitaérane, but 1t does make a ehangéi
It taka& avay some res%rictians whsﬁ there is & common guestion
of fact and you have %ha Bane trans&eti&n or series of transace
tions,, 3% éaa@imags some loosening.

xgiy@# &ava gisuit ageinet A, B, €, D, and B, already
in, it ﬁrcvxésé %k&%,yea.eaa’ﬁisk_@uﬁ ﬁ:apé B on another pa?t
of it when they are tied only by virtue of common question of
lavw or faeﬁaf i% does not cover the fwrther case where you bave
not come in and you want to sue A, B, C, D aaé.ﬁ; where A &ﬁéfg
may be %agéﬁhen and %&931§,sepé?&tély,wéaéf%haﬁ D, and thsr§ is
only & common qusstiea of 1aa‘or §é§%; That is ﬁ@t @éversé and
would not b@ eavaraé &nies& yau struck aut the restrietiaﬂ
relating to tvsa&ac%io& oy aeeufreneg..f |

X sgggest there are the two m&ﬁﬁerﬁ gafoiveéQ ,%he
more extensive one would be to &%rigg.éa%f%ﬁaﬁ°xg£eraacé to

the series of transactions. ,Tha prﬁgasai,ﬁere:is_lags.@#ﬁ@ﬁ%iﬂg |
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but does bave an area of operation.

CHAIRMAN MITCHBLL: I think a lawyer would be &
sovice 1% he sued on 2 promissory note and an sutomobile aégi&
dent personal iaﬁary in the gsame case.

MR, LoM

ANN: Against different people.

CHAIRMAN MITCHELL: Against diffevent people, just

~ because - | 7

MR, LEMANN: That is worse than bringing it againet
the same man, which I géulé understand,

| CHAIRMAN MITCHELL: Gantlemgﬁ, 1 don't know how you

feel, Do ?@a want to aégearﬁ sow untill in §hs morning?

JUDGE DOBIB: 'ﬁﬁai time do you want to start in the
morning? | |

CHAIRMAN MYTCHELL: Vould 9:30 be all right?

DEAN MORGAN: I think wo ought %ﬁ gtart at loasst as

early as tha¢, _
- CHAIRMAN MITCHELL: Ve can start earlier if you wish.
Nine«thirty? |

»os The meoting was aégaurasé'at 5%96 o¥clook p.m. ...
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