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budley
aj S g WEDNESDAY MORN

ING SESSION
March 24, 1954
The meeting of the Advisory Committee on Rules for
@ivii‘ﬁfﬁééﬁgfé convened at 10:00 o'c¢lock in the Vest Conference
4369%, gagyaﬁargﬁuxt of the United Btates Bullding, Washington,
D, €., William D. Mitchell, Chairman of the Committee,
prssiéi#g. |
| ... The following menbers wore yrgsanté
William D. Mitchell, Chairman
ﬂeerge Wharton Pepper, Vice Chairman #
Charles ¥. Clark, Reporter
fLeland 1. Tolwan, Secretary
Armistead M. Doble
Robert G. Dodge
fam M, Driver
e Monte M. Lemana
James Wm. Moovre
Bdwund M. Morgan |
Maynard E. Plreig ‘
John Q&éiiﬁl@nﬁﬁyar -
«os AlBo present:

Charles Alan Wright,
- Assistant to the Reporter

% Present Wednesday morning, March 24, only.




CHATRMAN MITCHELL: Gontlemen, wo ave right on time
and wve might as well get staried. |
HEdgon Bunderiand wires that he cannot come. He has
been i1l., He has been in South Georgia., He says:
"It seems inmdvisable to come novth at this time,
Regret missing the meeting.”
. Our friend Hildebrand, who never has attended n meet-
f“igg, indicated a @bzzs ago that he would, and then I got a
1@%&3@_??@@ &im & few days gg@-séyiag he was %ryingg 1@ﬁ§§3%
aﬁé-§€u1§ﬁ§§béﬁm$i |
Theve ave two matters I would like to také up 93§ 9£
ovdey, if it is agzéeébla w&tﬁ the gﬁﬁﬁ&%ﬁ@@,‘iﬁﬁﬁé&ﬁ of wait-
ing untdl the rule i reached in comsecutive order. One is
the ﬁ@ﬁe.gégﬁglé 8. |
| :7 BENATOR ?E?FE%@ M. Chairman, is there any ga#i&@»
mentury form which & young member of the Committee éaa‘fgllaw
in §ba,wag.$£ suggesting to the éhairﬁ&ﬁ ﬁévkéép his v&iéé,aﬁ
a 1ittle? |
CHAXRMAN MITCHELL: Yem. dJust shout. I will try
,-_ﬁﬁ,ﬁeér in mind that X am not as husky as X §$$§xﬁe be,
~ SENATOR PEPPER: That is all vight.
DEAN MORGAN: You have to vemember that applies to
those on the receiving end, %00, | | |
 CHAXRMAN MUITCHELL: I argued a case in the Bupreme

‘Court on Oetober 15, and here it is March, and no opinion.




Every case that was argued bofore it has been decided and m@wm 
that were argued aftorwards. I am wondering what was the
matter with the Court, and I think maybe I was whispering.
1 should have spoken up. It seemed like a very simple case.

Another thing I wanted to take up out of order, if
uww is agreoeable, i a ﬂ@ﬁumwm from the Judiciary Committee of
‘the House mww our report snd recommendations about the rule on
qwﬁww trials in m@mmwawwwwum‘uwmqu They have the Senate bill
‘under consideration, and we want to arrange to file a communi-
cation with the committee gtating our fesling about the rule,
our reasons, and so on. |

¥ noticed the Deputy Attorney General hes followed

the old line of the Lands Division and has come out agaivet our
rule, He makes a good many mww«NQNme‘wwww he can¥{ mnmwaww.‘
and one of them ls that the woaamwmwom gystem is more mxwwmmwﬂw.
They kicked at one time about high allowances wmade by Jjudges
to nogﬁwmmwmwm., That is & mwawwm thing to correct. All they
ww¢@ to do is to mmw‘ww wwmwuwawwwﬁ@w bill ww@gwaa e ¢lauge in
that not more than 8o much per mwwa_mwwwﬂ be mwwoﬁmm.m@w the
commisaion, &wwm is what 18 done in the TVA, It isn't for us
to control that. |

The iden that the m@m%wwm»mu‘wwM¢wg i8 move expensive
bas never been supported vw‘wmw.mwwwmww@;mMmmmeMm When you
take a uﬂuw‘wawmw.‘wcn have & ww@ww ﬂ@%uww sitting around for

the trial of one of wwamm cases, and you not only take the time




of the men @nribg panel of tha jury but the whole venire is
getting per diem; and the judge, the bailiffs, the @Q&?ﬁfféﬁﬁ
and everyihing glge*a§ﬁ h@iﬁg é@éé{

I think somebedy on our Commlttes ought to sit down
- and write & letter to the House conmittee stating what our
ééagangrgarréhiﬁ thing %égs,,vﬁa probably ought %o put Judge
_ Paulls 1é§§§§ in the record and the veport of the committee of
i%ﬁg'@anfafégéeaf‘seniex @ircuit Judges which was ﬁﬁ?@gabia o
| ieﬁégag the rule stand, and any m§§é¥£$} you want to.
" Those %wo %&&ngs i %hiﬁk it would be advisable to
take ug, esgaai&ély %h@ acts 1+ 3 %&1@ %. S‘maéa~a at&h}a% it.
It wasn'¢ very good, % gae&s. George Pepper improved it
gr@&%iy;l I am not suve t&é%.ba can g%aé,iﬂr more than &

couple of days. I think he maid something about a Friday

- engagement, aﬁé i want ﬁé have that taken up while you ave heve.

L g

JUDGE DRXVER: While on that subject, I think an
 explanation of the attitude of the Department of Justice on
the éﬁpéﬁ%@‘ﬁﬁ%ﬁér is %h&ﬁ it is &a@éﬂi& due to the fact that
. ﬁh% ﬁ@parsmeaﬁ i& primarily @aneaza@é ﬁith 3%@ own buﬁg&%
_ra%h@f than e?a? ail @xpaﬁss to %h@ %@verﬁm@a&~ ﬁndar %hé

'aperatiéa of ?1& tﬁﬁ ﬁ@g&rﬁ@@ﬁt eﬁ éﬁﬁﬁié@ has b@sm paying the

' ﬁ@ﬁ&i&ﬁiﬁﬂ&?@ wh&lg %he 3ar@r§ aye g&i@ fﬁ? through the budget

of %h@ ﬁémia&ﬁ%ﬁ&ti@@ Qﬁgiagt/ 3@ wﬁa@ they gaag'£s$$h§t it
eas&s the Qggartm@nt af 3@&&&3@ m@ra., 3%,%@31@ cost %Ae

'@ﬁ#&?ﬁ@%ﬁﬁ 1@%&, 3 am $3f§¢ ‘




MR, TOLMAN: Xn that connection, Mr. Chaivean, I

L5

wight say th@‘ﬁsggﬁtgsat of §§s§§§e hes asked the Admlnistra-
tive Office to take @%@% the buégétzﬁg @izexgéaé@ for commis-
sioners in egaééﬁaaﬁiaa cages. They don®t like that item of

' eggaﬁseg and they @agﬁ'us to have it,

| ~ CHAXRMAN MITCHELL: When this Committee was organized
- away back in 1935, Chief Justice Hughes was the head of the
’“éggrt and hé‘e&iiéﬁ me down to Washington and asked me to serve
88 chairman. As & bait he asked me to suggest the nemes of

the Committee. He said he wanted me to have men on the Com-
mittes that I could work withﬁ‘aﬁé'#ii §ha% se?t of thing,
which was very nice of him, and X did take part in séla&ti&g
the Siga% Commitiee. ﬁ@'aggéia%ﬁéaﬁ was wmade by that Court
aftervards without consuliation between the Court and the
Committee.

Chilef Justice ?insoa‘eagaxaag»égﬁ some vacancies
occurved and the Court made gema.apﬁﬁiﬁimanﬁﬁ without consult-
iug the Committeos. A couple of them have ﬁaen very satisfactory
meﬁﬁa?s; but one, for instance, Mr. Hildebrand, bas never
aiﬁénééé 2 ﬁ§§%i§§'§ﬁd:§§5.£$§§a 2o intevest in the work at
| 311,; 1 have had the greatest éiificgity sven gaﬁtiﬁg ragl&es
t@ wy telegrams &ﬁé letters about mgsﬁiagﬁa

Now we have soue ?aeaneie%, and i éﬁn‘% want to be
the one %o sngg&gﬁ the names of now msﬁbers t@ the Qeurta

1 think the Committee ought to %higx things over and, from




_ §héi? a%a‘gamﬁénitiss»@f gsyﬁhéé& they @héés@, suggest to ﬁ@:
© pemes %ﬁaész;eéulé’give to the Court for acceptable mewnbers.
E ;% ié really im%@rtsnt %h&ﬁiﬁé do that, I think, because %@@ :
Court is %ﬁgy; and we have & better peoint §§ view, i %%iﬁé;
about qualifications for members than perhaps the Court has.
- S0 1 am golng to ask you, if you will, dn the next
ean§z§.9£ monthe, maybe a 12%%13’sﬁ@§9r3'§efﬁrs'%&e Court
gééﬁpﬁ?ﬁﬁ in June, %é write to me and §$§§ me the néméé éﬁméeagie
whom you think it would be desirable to add to the Committee,
- Bome of us are getting pretty old, and if we don’t look out
Wf; %héré4§$z1‘b@.§ whole bunch of vacancies come slong at once.
JUDGE DOBXE: Do you think we ought to have more
lawyers or more teachers or ﬁﬁfa-gudgas;’@? do you think it
makes any difference?
| i@ﬁ%iﬁﬁéy’ﬁiﬁgﬂﬁkbs §'w@giégtﬁrﬁs$e'aay special sug-
gestion about that. SHome of our members, good members, are
Judges and some are just lawyers. '31§§?$n§% any preconceived
'géeﬁéngeat7ﬁha%.r it is the quality of the mén more than
1.§§y%§iag else. | :

s %@geral, sh@ﬁl&Vtégy come £rom approxi-

‘mately the same part of the country that the man who would

retive has come £rom?

CHAIRMAN MITCHELL: I should thisk that the bar in
the éiiierénﬁ’a?eag augﬁt;téﬁbé represented, if we gaa'iaﬁé &

fan in that avea that ie up to the mark. We have to get the




bar interested in this work. For instance, if we have an fren
 whioch i8 not veopresented, they feel neglected.

@h&% is what I was thinking.

ITCHELL: 1 think there should not be any
hard and fast rule about that. When you begin to suggest
éaﬁea, look over éh@ regidencles of those who sre now on the
gemmi%ﬁea.ané the residenclies of %h@gé who have died or ré%ireé,
;9§ﬁ$‘ase your judgnent about 1, |
MR. PRYOR: What are the vacancies other than
| Br. Lﬁfﬁinia?

CHAZRMAN MITCHELI: You géég ﬁé-started out with

fifteon mombery, and we started losing thew., Goorge Wickersham
X ﬁhiﬁk @aé the first man we lost. We have never gotten back
to the original number. I haven't checked it up lately.

MR, PRYOR: I was thinking with reference to the
geographical guestilon which was raised here. 1% we are golng

to £i11 vacancies, it might be well to have that in mind.

) 1£ you like, I will have somebody

make up g'%abia sﬁﬁ%iag where the different members came from
at the start aaé'ﬁhaéé the members we have lost came from,

'<ﬁhieh mighﬁ be ﬁ@lﬁgﬁi %e the Conmitten and avold eanﬁuai&a.

MR, PRYOR: @h&t would help us in making saggas&iaﬁs.

JUDGE DRIVER: Other %%iags being equal, 1 ié@i that

‘ eﬁaaidar§t$§a sha&lé be given to putting aﬁeﬁhsf é&sﬁrie% Judge

on the %@m&&%ﬁ@@ k@eausa, after all, the district 3&&@@& have




 to work with these rules sbout as much as the lawyews. When
i vwas §§§§an%%§ the Chief Justice told me in & rather joking
 way, now thet the rules are fairly well established he thought

they could safely put on s district judge.

o JUDGE CLARE: #r. ﬁhairﬁag, might I way just one thing
~ about the geographical dimtribution? It would seem a8 though
§§g4§a§w§m$ %@ﬁ?% hes somewhat tended to follow the same
fgﬁégraphiﬁéiﬁéavisi@a,ag %ﬁ@ e#igiaai Commities. X should think,
%h@ugh that it was & mi%%@gg to %@%3&% iﬁ r%giély. There ought
%o be & %i@& éistribuﬁi@&. j

@ﬁ the @th@r %aam? sm@ z:s£ the original distribution
was obviously chance. For esample, Semator Loftin was put on
very obviously because he ﬁag presiagaﬁ’eﬁ the Bar Association
at the ﬁiﬁﬁ, aﬁé a@ﬁ pecause he came from ?Igriéa. I have an
idea thaﬁ Er ﬁant@ Lemann wag put on becavse of his ability in
the fi@ié aﬁé not hée&ﬁ&%rﬁﬁ oame f?@ﬁ Hew Orleans. »Yﬁnré@aié
go ghr&ugﬁ aﬁh@r divisions of that kind.

- 8o, ﬁhm’sﬁaa tha dia%rim%ia& s desirable, yet I
éﬁnit pelieve iﬁa% %b@?& ought to be g@m@b@éy aseesgariiy
appolnted fxamkﬁia?iéa just bacause Senntor Loftin came from
ﬁléridéi - | N 4 |

| ,€H&§$§&§ﬁ§§$£§§kz 1 éiﬁﬁ?ﬁ~%$$§ that there should
bé a rigid rule, ﬁut it ds 8 iag@af we aagkt to %ﬁiﬁk about. |
Yo svarted ﬂut ﬁiﬁh Jaﬁg@ ﬁigey iram ﬁa&ifﬁrnig who WaS &

great man, 2 grest 1awy$r, ané a very v&%&a%&g ﬁaa& Tﬁ@ aaiy'




man we have bad frow Cslifornis since is Mr. Hildebrand, isntt
- he? | | o | - ?

JUDGE CLARK: That is right.

CHAXRMAN MITCHELL: We have %h@ Niath Circult jumping
on our neck about something, and they ave not ﬁail»iniafm&é
'é%aa%.iﬁ; i'ﬁeaa winply 1t is & factor. I don't menn that
_ we should rigidly adhere to the g@s?i%@fiai consideration at all,

JUDGE ﬁkﬁ%@. % shou

id %%i&%,.%éﬁ, that it would be

o 1@ good théag,ﬁé have more district judges. 3’%@@@@'§uggésﬁ&ag

~ some district judges. I think there should be more, at lesst

'“;e§3,~p§§$$E§? tﬁﬁ NOYE A£zar all, th@y are the guinea pig@

f'-wha Eﬂ?@ ta take care of tﬁa ruia@.
| CHATRMAN MITCHELL: The experience we have had with
’Jaéga ﬂzgvsr pa&nﬁ& that way.
J@ﬁﬁ% B@B§E* ﬁnawa?th wan a district juﬁga or 8
. #@%ireé;ﬁﬁe; o
JUDGE CLARK: He had retired, I believe. In the
‘ﬁriginﬁi apysiatm@nﬁs there were no 3u§gés. a@taaily., 1 think
we shuaﬁsé them. |
éﬁ&!ﬂﬁéﬁ ﬁiTﬁﬁEL&. 3£ ;% is agreeable to you, now
'_ we will take up the quﬁﬁ%iéa of this note to Rulo a |
A& 2 $ay, ; waﬁs te be 3@&% %ﬁat we aet%i@ that while "
%&ﬁﬂtﬂr ?@ppsr is ﬁi%h a&, %ha @gg kind a&g&g& ta ﬁ&k@ 8 o
write a: mg,ﬁ?aﬁﬁ. i $§?§ﬁ§ﬁ yeu hava baf@ra yﬂa %hs various

- drafts of %ﬁafﬁgmaiésgauf E@éi@ ﬁ@rgﬁa ari%iaisaé ﬁy note as




being altogether too long. When you have the whole bar of the

 Ninth Circuit heomering st you, I don’t know whother you want
to do & thorough job or not. 1 would be imclined to think Bo.

He aleo says that in my statement he didnit like the

@h?agé Yeause of ga%ianﬁ, that it didu't mean anything é@ him

_snd that was not his vesson for objecting to the old phyase.
7f K§_§$$§'§§.§p§ﬁﬁ too much %iﬁ$ ﬂ§ %&ﬁ_ﬁi@gnagéi casa.
| §Vﬁ§§*$'§§§$§»§iﬁﬁ’§b§ﬁ. 1 have gg? io wy office
for two ?3%?3 and have been hammgxaﬁ by these Ninth Cireoult
‘follows, aud av@rgriimé'i have tried to defend this rule they
- %&r@%.%ha% case at me. The ghieg veporter states that there
»éa aﬁ ?eﬁﬁifﬁﬁeﬂt that th@ faéﬁs be s&aﬁaﬁ in the @a&pi@int.
3 ﬁﬁiﬂk we havs to meet that h&aém@n.

A% one mﬁﬁtiﬂg we had, I suggested that my interpre-

V tatieﬁ of that cese was that wﬁ&ﬁ %hs court meant in that
;Qﬁiﬁiﬁﬁ was %hat th@ ga&e éida*t u@e the phrase "facts cone

jaﬁiﬁutiﬁg a ﬁausa @f aatie&" but usaé %ha wgré& “elaim 63

""~whinﬁ rali@ﬁ ol §a grautgé.?_ ?gg 3&&3@ waE. erztsaiﬁing the

_@is%rie% aﬁﬁeraey ﬁa? hgvgag m&ée a. aﬁ%éaa to 6&&%&3& ﬁn t&@

- graaaé& %&gﬁ ig é&éaﬁ% state fa@%g aanst&tu%iag 3 aa&aa of

10

,aat&@a, R aadars&ﬁaé from Judge Clark %ﬁa% that was his id@a, -

»1ba% i% aﬁg bsaa givaﬁ a b@aaéar &nﬁs?§r&%$tiea.-
I @aannﬁ ese&pe the eaaaiaﬁiﬁﬁ nm-ané 3 saa that
 ;i§@na%ef Bﬁgg@r ﬁaafﬁ e %ﬁat aaéar %ﬁe gr@ﬁ@&g g&xaaa %h@ »

‘plaintiff ha§ ﬁa gg&%ﬁ iaé%s, e&uﬁi%igns, aveuts, or @smaﬁhing




" yules that %b#@w‘iighﬁ on it, judgment on the plesdings and

11

1ike that of & factual nature on which, if you apply the sub-
‘stantive %ulé of 1@%, you find the plaintifi is entitled %o
judgment. .

1 have never been able to aea#iagé mysell that 8 COmm

plaint is good which did not state facts, events, circumstances,
”é% conditions of. & f&eﬁaﬁi nature whieh, sabjséted,%ﬁ ﬁha rules
of substantive 15@, would show that the pisiﬁ%;ii was entitled :
fi%@,;aliaig. 1 ﬁ&ﬁg% got aﬁay Zfemrtkat. 3 think a ple&éiag ;
._%kieh §é§33*§ §%&ﬁ% anytbing in’ﬁbé aa%ars of facts, ogcurrences |
oy $?§3$S on which the siaim is h&%eé, is not worth aay%hgﬂg.
‘g éa§i§ gaﬁ&rgﬁané %ha% that part of my note was scoepted, N

| 3 fagl %ha% 1] have o deal wiﬁh the @;éguaréi cage
éné,ii Judge Qlark doesn® except to it, we ought to tak&_%bﬁ |

position that we construe that opinjon that way, just referring

to the igaggags of the ru&é not having been preserved, "faots
'eﬁgsﬁi%afigg”g éag&s-é? action," and in %hé nature of o e?iﬁié
- elsn of §§§V§i$ﬁr&éﬁ sttorney fov ﬁaking 8 motion o dismias

f'asiag the ﬁlé sxpression in&%a&é of the new one, | o ;
| . Weo have the draft before us. I had a feeling that '
\.’gaﬁéﬁér §e§§e§¥$ dratt didn't develop quite as much as I trded

to do 4n the oviginal dvaft, with the iden that there are other |

taat gort ai %ﬁiag, ﬁhﬁeh plaiazy indieaﬁe ﬁha% thege musk be

8 s%atemsﬁt éf avsa&s a@ gaxeamgtaaeag, or whaﬁever yen mig§§

.havs @ailaé %ha&, ﬁ&i@h Bre ei & fae%uai aa%ure;r

v s



I can undevstond why vou don't like the word “"facts”
becsuse the courts have mddled avound with whether they arve
nrul%ﬁﬂ%ﬁﬁ or evidentiary, and all %h&t_gﬁ?% of thing. To say
that you have swept aside all requirements about s factual Lasis
for pleading doesn‘t seem to me 18 scceptable at all.
| How do you want to go at this? We have these drafts
~here. Who was it who wrote in and maﬁé”%ﬁe S&éﬁ'sﬁggésﬁieﬁ
”akﬁat S@n&ﬁar ﬁegpsrﬁs ésaﬁ% that I Jdid?e
: $E§A§§£ PEPPER: Mr, Chairman, if there was any mexrit,
mine wag mar§i§;argéaé@aaa%i§a,&£ what you and Eddie Morgan
. &édfs&iéi What % suggﬁs%eé WA gréﬁéiy improved by suggeations
rfreﬁ aﬁﬁts Lemann.

CHATHMAN MITCHELL: Vas it Monte who suggsaﬁ&ﬁ @ams

| further r@i@reue@ to other rules?

DRGAN:  Yew,

MR. PRYOR: 2 made that suggestion in a letter, and
% have the 1&%@@? harag;'xﬁ waen 't of any great i@gagé&nea;

- but & said §%§% I liked Senator Pepper®s draft and 1 would not
aé all gb&éét ﬁa'ﬁnége~§1ark*§ ??ﬁ%ﬁﬁ%ﬂ'iﬁ&é@ﬁ ﬁﬁiﬁ reference
;_ﬁﬁ rules other than those aﬁeeifie&21§'r@£§rreé ta in %@ﬁgﬁoy
?@pperﬁa éragé, and X do saggﬁgt t&at a @gta%iaﬁ of %ks
'Bieguaréi case be givsa ielze@ing tka regsrenee to the case

in the second line on the saeaad ggge @i Saﬁa%ar Feppér*% deaft.

gy atﬁamgt to paint %he 1ily éf Senator

' ?egyer*s érﬁf% oy 3 éa&aribed iﬁ i was p&iﬁ%&ﬁg tbg-i&iy -




13

was really also & condensation and f%&??&ﬁ@é&@ﬁﬁ of his con~
éensaiiaﬁ, and g@ gér 88 the rofeorences %@j%&é rules are
concerned, I %Eiaﬁ'?’get those from Hr. Pryor and Judge Clark.
- ¥ think %hey do cover what you have i# mind, Mr, Chairman,
because tﬁay do make & point of ?sieéé@éésie thess §§§§r»§aieﬁ'
_on the Bubject. | | ”

Personally, 1 favor the general idea of Senator
7§%§§§fﬁg ghér%ﬁy'ﬁﬁﬁgagsaﬁ, if for gﬁ;@%&ex,regség because I
think we ought ggﬁ'%axlab@? @h@kgain% ﬁés.mnah;.'ﬁé_davgeﬁer
:iaztﬁ@;@ﬁgigﬂgiiéa in hé@ @ﬁﬁ@%%&&%i@& o this opinion ﬁf |
. égégeiﬁlaxkﬁg, aaé'gé'gay; a8 gf.»ésrgaﬂ suggested, that in
that case there were plenty of facts. The man simply badni¢
' been ?ééy wélz‘iﬂiﬁraaé iﬁth&s‘aﬁﬁeﬁpﬁ to present his gaég, and
the court ﬁaaﬁeﬁ:ﬁé save it from aiteck because of poor crafts
m@aﬁhiﬁ. 1 %ﬁém&‘g@_ﬁ@gﬁﬁvggaqra the case.

As. fax gglﬁh@ §&§%§ Civenit is concerned, I suppose
nothing %ééﬁ‘ﬁi&i»ﬁaﬁisfy %ﬁé’?éﬁ%ilﬁiﬁﬁﬁﬁﬁ in the ﬁiaﬁﬁ _
- Civeult, I &m@giﬁe %hé%a are plenty of people éé the ﬁiaﬁ&
Clirouit who relly sre not ﬁi@@a&ﬁs@. a&§ié@§,7wé couldn®y
1@%éﬁﬁ'ﬁiaﬁg‘ﬁirgaiﬁ.aaat?@g us completely.
ELL: 1 have mctually had som

 CHAZRMAN BITC)
my aﬁgigeg.éﬁé‘%h@y keep harping on this decision in the §é§§né
%%ggu&t;'%ﬁ?@ﬁgﬁgVi% at mo. 1 %&@agh%‘my snalysia of 1t was
right. | | | ”

OR: 1 do, too, but ¥ think Senator Pepper’s
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synsation ?agziy sovers the polnt presty woll.

CHASRMAY MITCHELL: 1 gaéa'&y’é%éﬁfgé'aﬁ dpd you have

| hesrd what I think about 4%, & ti%amazg%ﬁy &gx@g that Benator

Peppurts draft ls such better than. mi@e, wnd mine is open %@

the oriticisms that bave been ﬁgéa of 1%. This is veally a
@&éﬁﬁ&&*ééb;” Yo can't 8it hg&g aaﬂ %grk out in the Committee

" the exsct words of this pote. We oan have a drafy made before

fﬁsxaﬂzaﬁrﬁ;'égé the Committes gan approve it.

e, Chairman, to got the watter before

‘;zha %a&mi&%&a, 3 move that %hﬁ note ag drafiod hs ﬁ%. Lemangi
b &@@@§§é§. '

SENATO

W ESF?E&; ié@é@&é»§k§ ﬁ§§§ﬁﬁf

| JUDGE CLARK: 1 was going to may something about that.
Lot me say that § think that Mr. Lemann's note s very good.
it i= g.aﬁggwﬁyagﬁég iﬁ??@?@@@aﬁg Benator Pepper's I like, but
My, Lemann's is more complete bocause it does make refevences
to the utber wules., |

' §h§¥s=§§”§ﬁs thought that i*%ﬁ%ak éughi te be in.,
2 wrote oune ﬁ%ﬁ%&ﬁ@@ and sent 1 ﬁu.%@ ﬁﬁaﬁe, and &@aﬁa sald

-ﬁa f@it %kﬁ% waw all vight. I would 1§ks %0 aéﬁ tﬁaﬁ.

| 8o %h& r@g@rﬁax c¢an have 4t in
the rovord, ra&é the ssaﬁ&aee o ﬁhiﬁ& ?@& reﬁ@r, that you
want to add. |

JODGE é&&%%% He. &ﬁﬁaan*s nots is %ﬁ three §§r§gra§h§,

aaé the figax garagr&gﬁ és & short statemwent metiing forth the
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gonclusion of the &évi&%@y Conmittee thet %%% rule a@@q&a@@iy
-Beta f@@ﬁh the eéharactevistics of g good gie&é&ag, and %@ on.

1 would suggest putting at the &@ginﬂ&ag of %ﬁgﬁ PRIR-
graph, the final paragraph 3, &ﬁﬁéﬁ@iﬁg.iiké %ki@=«

Yoe far as

APPeRrs §§$ﬁ,a§§h@r,%§a’rsge§%§é onsos
or the activities of trial courts, the rule is @@ékiﬁg;éaﬁﬁaggé
§ﬁiiy ié graéﬁi&a in ﬁé@ﬁ?ﬂ%ﬁ@@ with iﬁs'iﬁ%aaﬁg no $u§$§&a§i31~'
/éiifiegiﬁiéﬁ in its operation have appeaved or have been shown
to the Commiitee." o
'T%éa go on with the rggt.'
it does seem to me that tﬁé?& @ught to be @ome
Judgment h&@%ﬁ on éxﬁariena@,-ag to spaﬁk, 3 a& guite sure
that this gﬁégméﬁt is wholly ééaﬁé. In company with others, I
hBave gone over all the wreported wases. 1§ have @x&m&a@é the
ocalendars of various §@ﬁrfﬁ, i§€1ﬁ§§§g7€§$ ﬁ%sﬁfiﬁﬁvﬁﬁﬁ?% for
| éﬁa Bouthern District of California, %g‘aagrsg, the 3@@3@@
‘there are not all with Judge Hall at all, Judge Yankwich i
opposad, @aﬁgﬁrﬁﬁﬁﬁas is gg@gséé, and & couple of othevs.
One of the judges - E é@ﬁ*%\Sﬁﬁﬁégﬁ‘iﬁ is égyiggégieuiar
Cpeeret it was Ju@g& Mathes ier sema time revieved &11 the
»éﬁi@ﬁéarg, iﬁ@lﬂéiag Judge Eﬁii*@ own cnlendar, ﬁﬁﬁ'%§%?$ is
ra@lly nothing on th@ ﬁaiaaéara at all %ﬁa% raises suy question.
it seons tﬁ me whether you should have Just the
. Eaﬁgaégé'i used or nok, it iﬁ ug o %h@;@é%miﬁgsa to sny

,’@x@?assly ﬁﬁag‘iﬁ is ?g&liy,ggyiﬁg inferentially by vot meking
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any change, that the experience under the ?éis i good, 3%‘
would sesm %o we better to nake # definite statement of that
 kind, o |

o vhat is the owly tﬁigg_§h§§’i thought was lacking
in Monte's, snd I %ﬁm% 12 you iaaw fa;é"aééﬁiﬁiéﬁ of that kind

it would be desirvable.

DGE DRIVER: Supplementinog ﬁh&% Judge Clark Juat
1‘§§§é. X don't like the refevence to ﬁhi@ 28 & Ninth Cirould
movement. ¥t 4sn't. This attack on Rule 8(a) is & Califormis

- movement, Véﬁéﬁﬁ is opposition %é it in the Ninth Circuit
Conforence, It came p?%§§¥$23.£r§m1§éi§§é¥ﬁiﬁl§§& the California
Bar éﬁﬁéﬁiﬁﬁiﬁam % thisk Oregon, at the urging of California,
'réié,gasé»ﬁaaﬁ sort of ﬁﬁﬁ@&ﬁﬁiﬁﬁ, but 1t is moatly confined 4o

%éi%?@?ﬁig«

@3&3&&@3 3§:@3;§&% it sooms Yo me we have ?@ﬁ@h@é the
‘point where we bave to ask one of the gentlemen who hes baon
$1§§i§ﬁg with this subject to put the ﬁhigg in Zinal drafté fom
which we cap consider before we adjourn, %o be sure that every-
;bééyiﬁ idens are &aﬁaiﬁar@é and %ﬁa; we aﬁpra?e'iﬁ.

Honte, ﬁ@%la'yﬁa gggwanrgg%ﬁ for %hié meating, would
 you be willing to take this waterial and make a olesy draft
ﬁagéa cavries out ﬁﬁa;&a@gﬁg%iaaa that you ﬁﬁé@?

MR, LEMAR M. gﬁa&rxﬁa, % would be glad to do 1%,

Lid

because 811 I would do would be to take my redraft of tho

msterial that others had prepared and insert the sentence that
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Judge Clark suggested, to which I can see no objection, ’xﬂﬁﬁgﬁk

it ndds something. Thet would be easy. Mr. Tolman could have

| that done in his office with that change, a

nd then we would
‘have it ﬁ§ﬁa?§ us., BEverybody could vead it before we meet

tomorro¥ morning, snd we could vote on it.

Bi: 51 4% i agreoeable to the Commite

Lemann to see that such a deaft iw

- tee, then, we will ask Mr,
-1§§§§arad.aﬁé-§ubmittaé to us before we adjourn.

| Ave you going to be here Friday, George?

SENATOR PEPPER: I thiok Mr. Lemann 8 exsotly vight
A'ébamﬁ 1%, The only guestion I had 5& ag.ﬁinﬁ about Judge

h 8ove

“Qlarks suggestion s that where you have & sort of ope
28 wo have ﬁiﬁh:ggf friends in the Ninth Clreuit, I don®¢ know

- whether wo esse the situation or agg%avﬁﬁs it by making & state-
ment to the effect that we are satisfied that things ave ﬁawkiag
all ?2gh§ and that they mve wrong mbout 1t. Sometimes it is
better to go ahead and ifmply that sort of ?ﬁiikg than 4% ié
’%ﬁfézgﬁg ig-asgiiaiﬁiy. Bu%4§&é~3&§g§s have had so much wove
gxperience than I »- | |

JUDGE CLARK: 1 oan®t olaim %o have that at all.

o Let we say ﬁiyst:§§a§~i£ this iaagaagé'ia %aaraéyagﬁ or other-
wise, it could bo softened. X2 Monte would take it and soften
1%, T think &t would be all right; but X do think there should
be some showing, whether it is put negatively or 3§§3r3&3§¥§1§; 

that we have tried to ﬁ%ﬁéé §g§,ésp§£i&a§§,f§a§ the experience
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also leads us not to change, bechuse that I sbould think would
be the final test. Ve can’®t go back to ouwr original completely.
We can say this iz what we intended, 8ud so on, but 4L 4% is

working poorly in practice we ought %o change it. Ve don't

'”%giak it 1m, and I think there should be some wtatement, whether
wild or otherwige.
§a$§§r§§3§éva&§ make it with the proper é@g?éﬁ of
‘1§%%§ﬁ6§§1» I think we should show That.

| - f am lopressed with this, too, because we have to
remember that our constituency, @0 to spesk, s much wider than

this emsll group in the Ninth Cirouit, It goem all over o=

§§§'§el*ﬂ1§, i§§¥é§§; §ﬂ§¢$§,§§@ Wlo bave to wake a Judgment
that will go gﬁ;ﬁhag. '§§ jon't enough to make an snewer to
the Ninth Circuit, We have to do something affirmative, so the
sakﬁlﬁraaaé all will recognige what we are doing.
| That is why it seems to me that we need to make a
j@égm@gﬁ wh&gh is sam§1$§§*
%Eﬁ%?@g ?EP?%%* et ds all right with me.

X hﬁv& ne griég of %@réaag‘ It is Just
to get in soma of %ﬁsﬁ @%hgx poing aﬁ v%aﬁ.
BAN PIRSIG: Mr. Chatrman, along that zi&a 1 wonder

if it would soften the effact ﬁf«?ﬁégﬁrﬁliﬁkiﬁ suggention if we

o iﬁéégé & vaference to the fae% %hﬁ% the %ﬁﬁ%@é*ﬁhﬁe& bsve adopted

rules Q@??&Qﬁ@ﬁﬁiﬁg to Ekéﬁ% %a%a g%a@rgiiy %ﬁk@& ﬁaa laaguaga

'$s we &av& iﬁ ﬁega gﬁ@




Bidn't X bave that in my dvaf?

T Wi

DEAN PIRBIG: I don®t think it is in the condeused

drait,

7 There ave, of cowrse, & number of
‘fitates which have sccepted the rule as we drafted it and find
no trouble with it. Mionesota occurs to me vight away. They

‘ Qrkaﬁs'ﬂ@gg.s £%§$.§§b ég‘@ﬁéfé on their sdaptation of the Pederal

rules to their 1o0a1 situation, and they ook the drafs of ours

| h@@k;‘;iﬁs, #gnd sioker, and found no oriticiem §£~$§ at nil.

| § don't think we have hed a osse like
this in the Fourth Ciroutt in fourteen years.
Baan ?irgig, ta %he ﬁ?&fﬁ w&ﬁeﬁ you wiik have haﬁere you.,

1'@%&1 add tba% point that you made,

QBA%%E&? ﬁi;?‘;&%; We will have 4t handied in that
way, then, _
Now we paeg on So the question of getilog up an

viion

- snswey to the House Judiciary Committee on the condemn
- pule. -

@.; ’— it """‘

: X nove %hgﬁ %ﬁ@rﬁhﬁiﬁﬁaﬁ be zﬁﬁneaﬁgé
to gﬁggaxa a ﬁﬁaﬁaﬁgnﬁ @@ be filed ﬁiﬁh the l@ﬁﬁ% committes.
| You ramaab&%, e, §§a2¥maa, ﬁﬂ had the ﬁﬂgarﬁmsa% of

fﬁf%iﬁ@ here on jarg %risi, and we. aegt e&t B é§§£$ on that

B %asi& sﬁé had tremendous apga&%%iag from saégaﬁ ﬁii evgr %ha

‘ @auaﬁryg

%ﬁAEﬁEAE MITOHELL: You csn't got away from the fact _'
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. that Eﬂéé-ﬁé f@%i%? tried to do in this wrule wag to provide

that in these big projects similer to the TVA, the court might
a prder a a%%aissiﬁa, with apesial reasons for it. ﬁ&gﬁ@ we
~ didn®t draw the rule and confine it clesely enough. We did

i%ﬁa best we could in a genersl way.

?ﬁé?é is no escape from the fact that we cannot con

§£$%8§%3? §2§§§¥§§ the TVA system and then order 8 jury trial
 :V§ﬁ,av9zy other kiﬁé‘éf big, major project wheve great §§§ﬁ%§%§@§'
- of land ave dnvelved. You could not defend this rule that ve
have drafted %%@ﬁ the Court put us on %hé»asr§e§,7¥ﬁa remembeyr,

George, we woent down -

Ve bad tremendous negotintions. |

: | X %han§ §g ought to recite the

.iﬁs§et? of the development a£'§§$$ rule nud why it was done the
way it was, and rely on the conference yeport, the opinions ég |
%iéﬁ%a@& out of twenty-oune Fséafs; ;uég§§ §h§-ﬁavg tried ??A
cusen, the Paul letter, and any waterial we have slong that

JUDGE DOBIE: Geneval, I think that Peul letter is

an oxcellent one. Ouwre sre mowsly big projects down there, such

&8 the $§§a§ﬁéaﬁhbf?$§§%§1f?ﬁ?ﬁg and in those there 8 wo
question about 4%. I 5&@9@@ %§'§B§§7§$ ® iéét’thatlaaﬁga Paul
ééﬁ on é%géiiaéﬁ'égﬁ there, and those ﬂéﬁ@%ﬂsiéﬂﬁfﬁ é%éAéﬁ |

- infinitely better work than you @giﬂ ag%_ had !ﬁiﬁx £ 3 3&2‘?‘:_&7

i %&igk §ﬁ%§iﬁg_£t$§‘§§ﬁ“éiﬁg¥a§$é§#ﬁ.ﬁ?g»gaégé,x ;
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1 §§ﬁ5§§%: to be & considered statement fiom the Dey

certainly it has worked well,

The Deparitment is claiming now,

because the Judges ave vrdering commissions in ﬁ@g:ggéy-aﬁgéﬁ,

thay bave a systom --

i CLARK: 1 would like to make two suggestions,

Hr. Chairman. Firet, I doubt 4f they arve right on that.

- esn"% tell for sure and one couldn® tell unlese one looked

up the Zigures; but so far as I can see Lrom %&@*?éﬁ%ﬁ%ﬁﬁ»ﬁéﬁéﬁg,

the only bssis is one or two cuses in the Tenth Cireuit.

. | é%aﬁﬁ believe %§§$ at all,

?h@"5e&ﬁa§ is along the Qﬁﬁ% iine <= Y am $§§§y ta

sy, ag y@g iaﬁzcggaé, e . ﬁaggrx 3 thought was supposed %o

be aai%a @ 1&@@@? but M¥r. ﬁ@g@ﬂ&g letter i not only wrong g#
faots but 4% is almo very weong on law. 1 don*t know how magh
discuselon you need, but of course all this gﬁ&ﬁi about ?@eigsw
ing the éa?§ trial de wrong., He has it that you osn veview a
Jury trial much move than you can raview Qéﬁéﬁﬁgs,ﬁi gﬁ&%«

!t is jaﬁ% %ﬁ& otheyr ﬁay sznanﬁ.

It ves a saﬁgraﬁiagiy @ﬁﬁr i&tﬁer,

:ivﬁﬂaat a%

ff%giaa, %hﬁ%h%ﬁ 1 should way that or not.

' ai§r¢#@gg; Do you think Bogers wrote it¥

) CLARK: Probably not. 1If he is & lawyer, 1
don' believe he did. o 4 |

HELL: 1§ think this originated with some




of the junior attorneys io the Lands Division.

That is my guess, teo, Semator,

Jury trial for the poor men 18 a

popular idea.

i CLARK: ¥hat ie vight, There im » Mr. James B,

Palmer who has made 1t a life crusade. He is making this his
groad %@%&V&ﬁg. |

MR, PRYOR: 1% 48 the controversy vwe haﬁ b@gﬁya'ﬁhig

Comsitioe between t&&‘%@g&rﬁﬁaﬁﬁ of Justice, Lands §£§§¥%m$§§,
and the TVA. ﬁaﬁﬁt i% 3&@% an axﬁaﬁsiﬁa ﬁf that ﬁﬁﬂ%ﬁﬁ?@?ﬁ??
aaasgﬁag MITCHELL | -

PROFESBOR MOORE

Wy ﬁh&i?&&&, i note under th&a

R X2

N §aﬁa%§ bill the United States will gﬁ% this jury trial ip the
discretion of the %ﬁi&& gourt. It gives the defendant right

to demand & jury trial.

The Depar e

1&% ﬁf guatiﬁg is pow urgéag
5& smﬁﬁéﬁéﬁ% on that point, Mo, ?@1&33 Just told me, They are
alert %@ %h@ﬁv

i ﬁgnﬁﬁ gaﬁﬁ %h@ aigtary. fLeland

‘ﬁyaﬁagzy knows 3% better than 1. X hesrd that ﬁig§§§§?4ﬁ§§
i ] @fiifﬁé ﬁ@ the whole thing %ﬁﬁﬁg&% %&i@ was & g@@a &é@&
: f&aﬁ 801d it to Henator Byrd, who tgéyﬁﬁgaﬁ gaﬁ in the anend-

MR, TOLMAN: The amendment was made by Sepator Byrd

at the imsistence, I think, of Judge Parker, who pointed out
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that the resson for the rule was that the Department of Justice
didn't 1like Jury trials and it wasn't for the protection of
defendants, renlly, at all.

CHATBMAYN MITCHELL: The Department®s position i8 go

absolutely conbrary to my esperience. § served eight yesvs du

the Department of Justice. I didn't give all my time to com-
és&n&%éaa onses, but the principal thing I vemember about the
Lands Division was that Seth Richardson, who bandled 1%, was
in my effice about once g-aﬁaﬁﬁryaiiigg his head off sbout
ereatic vordicts. He couldn't get any uniformity in Jury
verdicts. They went haywire. |

¥ think 12 the factusl basiw for %taé'ﬁg;;aﬁaaaﬁ "
’ §g§§§§ﬁ views i& the one thatg %&gy E%?@ ?ﬁ?ﬁﬁgﬁéﬁg it is juatd
ﬁaaﬁiag and not there. | |
z» it is hard to wnderstand the nttitude

JUDGE DREVER

0f the 3&@#@%&@&% of $ﬁ$§$§é; i have & groat doal of condemnfie
tion work in my district. Theve are big Government projocts
there. The way this works out, the condemmation work is doue

on gﬁa ﬁav&g;g?a%ia @iéﬁ by attorneys %ﬁﬁ-&?ﬁ specisl sssistants

ia %%g %gaﬂﬁ ﬁivisian of the ﬁepsrtmsﬁt of Justice, They hsvﬁ
instructions in my é%a#r&aﬁ %@ ﬂamaaﬁ B Jury trial ia avery
@g§@; ?ﬁ@ ?esﬁit of ﬁ&aﬁ is thaﬁ the ﬁﬁ%ii 1&3&@@&@&, who has
1& oy 3@ &@f@gg‘&aﬁ there iﬁﬁ'% vﬁry aaéﬁ iﬁ?@i?ﬂé, can 't g@t

8 1a§§ar to ﬁaka ﬁh&ﬁ on B eeaﬁ%agaﬁt %ﬁ&iﬁ.r e ign'% gb&@ ﬁa

employ & lawyer or employ expensiive experts. As a rule, wost
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of those small landowners ere obliged to take what the Governs
- mont éfggfﬁi'-?hé only alterpative is $o be forced into & jJury
trial.

The big landowners can get lavwyers to btake veses,

wsually on the basis of 25 per cent S0 & third of what they can

got over and above 9hat the Governwent offers. If you get en

effective jury lmwyer in & big case, 1ike some of those sheep

' vanchers, they get experts snd tuke the Government for a

 cleaning. I have bad cames where the verdict has been $100,000
" to $200,000 above what the Government offered. I have set

seide or reduced some of thos

o verdicts or alternatively granted.
& new trial, but the trouble ds thay you get & second triml |
'7&aé-yg§ bave the mame lawyers snd the same experts and you
have g%gskieaiiy the seme vesult. The chance for the trial
Judge to controel that is limited,

| That is i&g way 41t has worked out iﬁ my district,
1 don't hesitate to eay that %&@«3ary trial &s greatly to the
sdvantage ax the big landowner whe is able to ?iagaﬁa 8 %rigg
of ﬁhié’kiﬁgg g@ i&_gxésﬁay to the disadvantage of the sa&;z
1andouner. - e

 CHAXRMAN x;&gang&; In Judge Paul’s letter he points

tﬁ§§ out. - |

Lﬁﬁa FTOLMAN 5 §§>'€§a1§§$3, i1 should sﬁg; 1 éﬁggé@@,

ghat the American Bar és&aggsﬁign hag %gkaa a8 sssi%iaa 33,

epyaﬁitzau t& %b&s rai&.
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They reversed thems

Yoz, they reversed themselves several

times .

e of Delegates approved

Cour dradt at one giwme,

They have now & comsittes v
- mupposed Yo be urgiug upon Congress the ennctuent of 8. 30.
rj“u§§§§ also want it amended to provide that sny party may have

B §j$é¥y Brial, |

HELL: 1 think they have gons haywire on

the subject. _

MR, TOLMAN: As far as I sm able %o figure out, there
ig 8 géﬁ%%ﬁﬁ&n by the aéﬁﬁ-ai Haguire from Ovegon, whom you |
may know. I don’t know ggyﬁhiag about him s 8 lawyer, Whether
 he hawm haér& 1ot of condemnation cases or not. Hﬁ'aéaﬂg to be
sors of gpearheading %ha’ﬁhigg in the Bar Association. I think
it is wove ov lews a personal eaﬁgaigﬁﬁgﬁﬁ bim. He has gotten
it through the House of ﬁﬁiégataﬁ_ai the &a&é&&#ﬁaﬁa on the
genexral flag-waving theory of jury trisis. That is about 81l
there is to ib. | |

JUDGE DRIVER: 1 think that is fnspired by Judge Fee.

He bas taken ?iﬂiﬁﬁ%véﬁﬁﬁgﬁ&ﬁ% to the condempation rule with
aammﬁssiaasgg; snd we bave had some vather hot §§§§1ﬁ§ in the

Ei&t& Cirould s&nfare&gaﬁ &bﬁﬁ% 1%.

f«gagz You %ﬁiak ﬁs, Maguire is Eﬁﬁﬁkiﬂﬁ for




Judge Foo?

JUDGE DRIVER: 1 thisk so.

®: You hvow, Judge Driveyr, you scrateh a

good many things end you find Judge Fes, don't you? That is
certainly true of Rule 8(a)(2).

There is one thing, too, that the

 Depsriment of Justice hes ignorved, and that is that they have
approached this thing on the ground that tho Senate bill does
nothing §§§ %ast&re the right of juvy trial.

| 1t does something move than that. There ave fifteen
$§§§§§ %haﬁ haven®t any Jury trial aé 21l now and have nothing
%uﬁ @ﬁﬁﬁi@ﬁiﬁ@; There are tweanbty or thivdy of them t§a§ §w§vi§§
Jury trial a8 s supplement to the comwission, the commission
fivet snd jury trial second. This bill %éﬁéﬁzéﬁﬁ the %ﬁéﬁi&ﬂ

sions entirvely.

JUDGE DRIVER: TIn the experience under the rule @g

to date, Judge Clark, there hasn't been any indication %ﬁ%% the

distriot judges have beenm inclined o gb&é& the privilege

- that they bave of diveotiag the @@ﬁ@éﬁsggn wmothod, has there?

I h&ﬁ h@ég-?sry spavingly used 8o far, | |
CHAXREAN MITOHEL

1 The Department of Justice ﬁi&iﬁﬁ‘
that judges are going too far in allowlog commissiouns in too
many caues, |

GE CLARK: I just don' belisve that is so, I would

1ike %o see some avidence 9£'itgp It wertainly dosan't appesr
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in the printed reports. Would Will have some siatistics on
that?

gn, TO

jAN: I think they are using 1t & 1ittle more,
e@sgaiﬁiy, than they did under the old conformity scheme. The
reason I think that is true is that we got more requests for

the appointment of court reporters to serve commissioners, Ve

- have to appoint special temporary court reporters to act for

 %§§§§ comuing loners, and I know we have & good many rsguaatﬁ
for them, § think they are alwost all in cases of a a@araetar

that the rule intended to have commismions, such as the Alken

hyé?ﬁg@ﬁ bomb project, large eanééﬁaatiaas. There are & good
wADY §f those, Certalnly we don¥ object to thedr as&ag oM~

.misﬁiﬁaa in ﬁhbse cases, because it @3@@@%@@& the cases,

ITCHELL: I have wondeved wmyself whether our
rule as drafted wakes it ressonably clear that what we are
:aﬁivéag at is the use of commiseioners in large projects where
© o youn ha%@ & v&sa guantity of aim%&&% kiaég of land and want
aaifa?mity and @oonony £9r the huﬁbla 1ittle owners. ?hs.&ai@

s g%ssﬁy 1@@#@1& drawn. I Just ﬁgﬁtiﬁna quaﬁt&ky ei Zaﬁé

- and things iika that a8 a factor,

i am.ﬁ@ad@ring ﬁb@th@r we m&é@ it clear enough by

7feur raie %h@% %@ %&iﬁk the s@m@i@ssﬁa gaw% of it was h&@agkt

‘x;ffaﬁauﬁ 1a§gely %y our fe&i&ﬁg ﬁh&% 5% is ap§f@przata &ﬁ %heﬁé

-~ large gragagts, 1ike the TVA. Thﬁt'i§ $§§§1§ it.

:.QEZ,Qénnﬁﬁé There were %ﬁé 3§§9@ in the Tenth @i?ﬁuiﬁ,
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one of which § thisk set nside a reforence €§~§éﬁﬁi§§iﬁ§§§§§ff”
Isn% that vight, Judge Clark? 7
I think thst is &igéﬁ, yes. ;f'!

MAN: Begause they felt it was ggjga:
situation for the use of cowmimsioners, and §u§§f§§3ﬁ1é7h§V$

‘been tried by 8 judge snd jury. Those two cases might be help-
ful.

. MR, DRYOR: Do you think & note to the rule would be

proper  there, ¥r. Chalrman?

| CHELLs Ve oan add 3 note stating that
that was the main purpose of the f%%ég and that 4% pught %@
be wo construed. It is based on information given us by the
TVA @é@ﬂ%&li'b? the judges who have tried TVA cuses, and by

Paul's letter, all on that ssme theovy.

Mr. Choivman, when the Judicial Cone
'§e§gﬁeé soted on this they tried to mest that point a little
vit %& gégpﬁiﬁg an iut@?gwésatign; 1 might vead 4t to you. |
Yeou %iii remonber saége ?ﬁ?&sr §§§v$§§§%§%a§ chairman of the

o

The Judicisl Conference repert on the subject rvead this way:
"Judge Parker advised thut the commitiwe interprets
the existing rule &e prescribing trial by jury as the usual
and customary provedure to be followed, if demended, in fiming
the ?ﬁlﬁ@ of property taken in eﬁnéﬁﬁﬁaﬁéaﬁ progeedings, and

as authorising reference to commissioners only in cases where

%ﬁéiéﬁﬁﬁlﬁﬁ the §§éiéiﬁi.ﬁﬁa£azﬁﬁga to look into this problem.




the judge in the é§§§3&$§;@% & sound disoretion, based upon

reasons appesring in the case, finds that the interests of
Justice so vequire., The committee recomwended that the Con~

feronce approve of its views snd interpretation of the rule,

The Conference approved the recommeundation of the committes,

~ including its interpretation of the rule, mnd the Director

 informed the Congress @f this astion.”

JUDGE !8%%33 gsﬁiﬁ the. rule pretty clear on thut .

@9&&%, shaﬁ Jury ﬁr§a§ iam %ﬁa norwal one, and ﬁhaa you have
these exceptional clrcumstsances the district judge in his dis-

~eretion ought to be trusted and have & g@mﬁi&ﬁ&@a appointed,

iLL: I drew %haﬁ ?rav&siea, and I got
pinnad éawﬂ in the %up%ﬁ@a Court at the time they put me oo

- the carpet anﬁ waatsé to kuow wby we g?&ﬁﬁ??&é the TVA gypten
and 8 different ﬁﬂééf@? etha# kig projects,

On the sm‘;r ei the msn‘% 1 ﬁamia ‘éh&ﬁ draft, ﬁkziek%

Vﬁays.”weasanﬁ é& ﬁhe i&%éfaﬁﬁ aﬁ'}ﬁﬁ%iﬁ&,“ whieh is pgstty
}}hgaaé.
1 %ﬁiﬁk ¥r, Pryor proiwbly lms gaﬁ ﬁiﬁ finger on &%.
At this time we eaa;ﬁ ‘add something to the note to the g@&ﬁ@ﬁﬁ&m |
»fftiea rule sﬁaﬁiag thet we &eya raszzy driving st uaiiafg&tg and -
. lack of h&ré@hip iﬁ ﬁmsil Qﬁﬁﬁ?ﬁ in tkasa éig gra@a@ﬁs, .

. aﬁﬁvﬁﬁs kave asvsr hﬁé ageasian fﬁ us&

© 71ACh) yot, §uﬁ 1 bave one big yrajae% &n whiéh x am contem-

Eﬁgia%iag aﬁtag aagr The 3%ﬂ§1§ ﬁaafgy %ﬁamigsiag is éatgnﬁiag

g9 .
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the boundaries of the Hanford ﬁﬁagagﬁ in the aves and teking

in about 100,000

additional scres, Xt 48 8ll uniform. It e
unimproved and unoccupled., It has g@ﬁ@i&@ guestions that have
boen railged as to its value, iﬁrﬁﬁa% vase I g&&i@é in the
&%ﬁgyasyg for all of the landownors who had appeaved and the
- United States Attorney and the Lands Division attorney from the
Depariment of Justice, and had 8 special hearing and heard fvom
both of them as to whother thim was & proper oase for the invo-
%&%é@g gf'?iﬁ(ﬁ); I gave then ég?é?ﬁﬁﬁiﬁy to be heard and
etate thelv ﬁﬁaﬁeﬁi%aﬁf” 1 adjourned that hemring snd have not
ys%~ga§3a§ upos 1. ‘
“That 48 the appreach I have made because I folt that
it was to be used only ié gpacial cases and where %h%?%’%ﬁ?@
;'§§%§i§§ ?aﬁgﬁﬁﬁrfﬁf iﬁﬁa&%ﬂg i, B
§ﬁ§ﬁ$“€§$ﬁg{ r. Chairwen, wmay ﬁ call sttenﬁi@n to
some of these decisions which say that, veally. Herve ie
United sﬁatéé v, ﬁﬁyﬁ&?é, ?éﬁﬁﬁ\ﬁirguéﬁ,rﬁﬁg ¥ed. Znd BGO, by
ﬁgﬁga-@ra%ﬁéap‘ |
| “ﬁﬁés@ such pr@viﬁgaa in the ruie," = that 18 this
subdivision (h} ~- "any §§r%§,§a & e@@éggaégi@ﬁ‘ggaaéséiag is

ordinarily entitled as » watter of right to trial by jury of

 the issue of just Eﬂ,téﬁaﬁﬁiﬁﬁrfﬁﬁ.%ﬁﬁ“ﬁﬁﬁgéﬁﬁgrﬁgkéﬁ A% demand
therefor i made within the time fized in the rule. And wheve
the demand i sessonably mﬁéé;,iﬁé'éeaigi conatitutes ervor

‘uﬁ§é§$,~§§$'§§ %ﬁé'é§a§§gﬁﬁr,;iéﬁa§§§§;ﬁﬁr quantity éﬁ the




81

property to be gﬁﬁé@@&é@, or for some other reason in the
interest of jumticn, the court in the appropriste exercise of
its sound judicial discretion ﬁﬁgéiaﬁg-s éﬂg&i@@i@ﬁ.“

It cites the cnse of United Htates v. Theimer, 186
Ped. Bnd 801, which 1 think was & reversal, if I vemember,

"But in the exceptional case wheve extraordinary
circumstances ov conditions exist with rospect to the charactew,
‘iﬂaaﬁiéa, or quantity of the property to be condemned, or for
a%har reagon in the iﬁ%@r@@% of justice, th& court wmay in its -
éi@aﬁ%ﬁi%&rapgﬁiﬁ% & commission B0 determine the isﬁaa,ﬁ§'3a§t
: @@m@e&éﬁ%&éﬁ‘“

For that it cites ﬁgiﬁﬁévgﬁates #. wgiiacé, gaathes
w Teonth %%?@ﬁi% eaﬁs;'ﬁai'?€é2 §aé ﬁﬁ;iﬁhiéh»zﬁ & VOry rensons
able decision by Judge Phillips. |

That is %&é way they are golng in the Tenth Civouit.

- CHAXRMAN MATCHELL

il

?ﬁat is §¥§§ﬁ§ nearly & rew
“ﬁ&%a%&maaﬁ of the ru&e and the 1&&5&%&3 of the rule, That “other
ressons in the interest of 5g$t£§§ﬁr§§~a weak point in our
draft, I think, as far as contining the disoretionary power

to §%§~§§ﬁiéﬁ§$ i @ﬁﬁééﬁﬁ@ﬁ:' 1 s%a@& ghat in t&srg §§ea ) §

- dyafted it beohuse s a&énsﬁ §§ﬁ$ %ﬁ m&aa anything,

f“**i-i@%lga 1 ﬁe&iev@ iﬁ iﬂ éaﬁirabl&, %h@ugﬁ,

General. I think the big gyﬁgss% §$ %kgrgaﬁﬁgi and natural
case where it %k@a&é be iuveksﬁ., ; §éﬂ§§ ﬁhink it ought %o be

riéﬂékaévﬁa ﬁh&i;_ i ﬁhiak it shaaié ﬁa laig to ﬁhﬁ éigﬁraﬁaaa
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of the judge.

¥i: I sgree with §ﬁég§ Dobie. 1 don't see

MR, LEW
how you ave golng to get & herd or fast rule, or that 1% would
be desirable %o do that. I %ﬁiﬁ% you would agree to that.

MR, PRYOR: J think the rule ss stated is all right,
but I think pevhaps in the note it might be helpfal.

o

MR, LEMAN

2 In the note you might guote the recow~
ﬁﬁgé&%&ga’aQégtaé b& the Judiclal Conference as the proper
‘application of the rule, and that might be put in the note.

That practically says thet,

MITCHELL: You see, Beth Richardson was »
friend of Bonator George Norvis. Hoth wes & so~oalled liberal
:,ﬁagubziﬂaﬁ, if not r&éiﬁai, and a1l his frignéa in %ﬁs %@a&ﬁe
were this bunch of gigﬁ% or ten §$§g§1$ﬁ$§ sgaaﬁgxsﬂﬁa@ e&g@éﬁ
B %r§u§i§.i§ the Party énd one thing and ancther. Norvis was
>¥8§§93§3§1§ for that TVA bill., He ealled Beth in nnd asked
r,biﬁ to dratt # provision about condemnation, Seth's experience
with juries 3u'§&§§ type of cases iaiiﬁéﬁaeé him §a §?@Vi§§

 for ﬁﬁéwiﬁsiﬁﬁ§; ?eu.é@a?§ bave any Jarsea in th@ TVA. Seth

 _$&3 8 b@ig&% man, aa-abza follow, aaé h@ had this praﬁlam
.: ﬁn?§ag &%ﬁ feur ?ﬁﬁ%& ig %hﬁ 9@%&?&&%&%.
| §$'QS§ @aiiaé an %o axsxsiﬁﬁ his &ﬁégﬁéﬁt a& 8 resalt

~f;¥a§ axyarieaes a8 %o ﬁew this tﬁaag ﬁugkt to be run in casen

,f} 1§ka %hﬁ‘??a‘ He ggﬁéneeé %ﬁi& %hing &ﬁﬁ 3% has warksé; -

?%a&l%y %hesa 1i€ﬁi§ ﬁeila%g in %ha ??ﬁﬁ%;ﬁaviﬁgan arg ?&sﬁing




away at 1t. I don't understand why. I think they got started

on 8 course and sre keeping on with 4%,

Would you 1like to consider the point -

that bas been troubling My, Pryor greatly about the Btate pro-
visions, section (k) of the condemnstion rule.

& ? §'¥ ‘

The case i before the Buprema Cours,

 Rock Ysland v. Htude .,

s

That is Rule Y14, subdivisdon (k).
MR, PRYOR: That ie where the condemnation comes into
ﬁﬁé Foderal court under diversity. |
 JUDGE CLARK: That s Chicago, Rook Island and Pacific
Railvoad Qo. v. Stude, which ¥ think X sgree is quite & terrible

docision and a good dissent.

MR, PRYOR: January 18 of %g&g yeayr. Rook Island

brought some of the condemnation matter directly in the Pedersl
court under the diversity clause in ows, and others it removed
- from the Btate court to the Federal court. They were thrown
out @a.ﬁz; gounts by the district court gaé by the Bupreme
Court of the United States,

CHATRMAN MITCHELL: On what grounds?

MR, PRYOR: It wes au interpretation of Rule 71A(k)
vhich provides, you will recall, that Qﬁ@?@;%&@ Btate practive . -
 provides for ﬂ@ﬁ&i&é%@ﬁ é@%@rgﬁggﬁiéé”%? Jury determination, or

 both, of the question of damages ~-

AN MSTCHELL: Under State lav?




i, PRYCH: Yes.

,%* %h%% that practice shall be followed, We have
this cumborsome system in Iows of firet a determination of
damages by & sheriff's jury, snd then 4f an sppeal is taken,

it is tried 81l over agein by & jury in the court, |

There may be sowe obatacle in the way of 1%, but it
- geenms to me that if we deleted the words “or commission ov
| both" §g@§'%ﬁ$% vule, 4% %@a@é fix 4% a1l wight. The Btate law
gilves tksrga@aﬁ of éginén% domain and @E@n proteads to pro-
soribe %ﬁ&rgyaaéénﬁﬁy'ﬁhiﬁﬁ progedure s inapplicable dn the
?aﬁer&i gourd.,

it moems %o me it is eeﬁpéﬁsn% for %ﬁa gupraga Cours
to grgserihe the procedure whers an aotion is braﬁgh% gﬁéer
diversity sariaéiﬁﬁﬁaa, and in that event you would aziﬁzaate
.§§e Jurien set up under Hiate laws,

HBLL: Where you h&ve @ difiéyeﬁt syéﬁﬁa

CHATRMAN MXTC
dn the Federal and State courts and the case is one in wﬁigﬁ
s%-%he @psiaa of the party, g% gould be b?@gght %n%w elther
the State @@ayﬁ arr%h&*ﬁaéeygl ﬁ@grﬁ, ar@ﬁ’% gan raﬁa&ag futo
grouble if yeu hav% one gygtaﬁ aa the E@é@r&l eaaxﬁ and a
differvent aya%a& in the Btate eauz%a? @hﬁt is what we vere
driving at. We didn®t %&ﬁ%9§€6§l$ shopping sround for
favorable systom. |

MR, PRYOR: The syat&m in - tkﬁ gﬁﬁ%ﬁ court is eimply

a matter of psasaﬁugﬁ./
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CHATRMAN JI° It is procedural.

MR, PRYOR: If tho action is brought in & Pedeyal

i

court with proper jurisdictien, with proper diversilty of cliilzen-
- ghip, with the reguisite snmount i@@é&?@é, ean't the Supreme
Court ggaﬁaiggﬁela rule of provedure %h§§w§§§1§ take cave of
that? |

BLL: 1% 48 the same old diversity

fggﬁgbisg@ The Supreme Court of the United Btates in zaeaﬁﬁ

: y@ars\h§§‘§§§a'%z§ing,ﬁe eliminate shopping around for a juris-
%igti@ﬁiﬁhiﬁh gé?sa the pﬁ?ﬁy ﬁﬁrﬁévﬁﬁﬁﬁgé or & supposed

advantage.

MR, PRYOR: That is the very purpose of jurisdiction,
not an é&v&gﬁaga;:&aﬁ to take away o disadvesniage. The very |
purposa of the diversity jurisdiction is to give the nonw

 resident &n egual position with the resident. That would be

done.

JUDGE CLARK: Mr. Pryor, did you think snything of

somewhat limited suggestiom?
MR, PRYOR: % think that would be heipful, but I
é@giﬁr%&gak 1t goes far enovgh. o |

1 made an addition which % &ugsésﬁéﬁ

just quite tentatively, 1f you want to look at wmy material
which was just sent you on March 15, gég@ as. & don’t know
- how fayr we ¢an go. They speak of géﬁaﬁéiéﬁing, and that is

taking 1%t out of our %&ﬁé@g‘
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I understand that. We don't help much

with our ¥ules in & Btate 1like Jowa Wwhore we heve this cumberw

. some condemnation progedure, and there &re a good meny other

States that bave the vame situagion.

f'«_ Here is the suggestion: that you add

-=a§ the sﬁé'ai'{kéz- "if an @otion 48 begun ia oy yemoved to
& district court only &fﬁayaé&énis%?&tiv& géﬁﬁsﬁéiagﬁ focording
'%g_§ta§§,1§# have been had, suoh action shall ?ﬁég nerely

| eam?iﬁ%g the proceedings alrveady had and s&ﬁil not revoke or

gaﬁ&rﬁaé@rgﬁy part ai'%heﬁ}“ |

?ﬁa% would be helpful in & gnae that is ssﬁﬁvaé, i

&&g?@ﬁ@ "

As 1 voderstend the case - perhaps I

-~

. had better hesitate & little sbout what the case means, buf
as ¥ anégyﬁﬁaaé %&é'ﬂéﬁﬁ, they oalled &%’ééminiéﬁﬁﬁﬁ§§§ g¥§¢
weedings. | |

MR, PRYOR{ A sheriff’s jury.

?éﬁé What aaﬁﬁanﬁé in ¥§§ﬁf it was

’ aémiaiﬁﬁra%ive yra@ssﬁiags; and %ﬁereigfa it could not GORe

© 4n the Federal §a§r$’

é@&ﬁﬁﬁﬁ@?wﬁiaﬁﬁéé’éﬁﬁ in the Federal court he couldn®t proceed,
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doeos 1it9

RYOR: That was one of the cases invelved in

 that.

That doesn®t seem to be the one the
 Bupreme %éﬁg%.iﬁ talking about, though. It keeps talking sbout 7
an appeal, |

MR, PRYOR: There were two sets of caves involviag
E‘ﬁhgﬁ 1i§igs%£¢§; In one set thé casios vere ea&ﬁ%&a&é'ig the

Pederal court, as I recall 1%,

Prior to the sﬁé#;§£¥$ Jusy?
MR, PRYDR: No, %h@fé had been & gﬁé@ifﬁ£§~§ﬁf§ swnrd . -
made . |

That, o my mind, was & mistake

the condemnor made. If he wanted to go in Federal court he
- should have started there.
MR, PRYOR: Iu the face of paragraph (k) which says

. vheve §&§ law provides for a.%aﬁmi§s$$§~§g Jury or both?

| _ ?és;:?éﬁfﬁﬁﬁﬁﬁ your action to
- condenn by fgi%ﬁsryéai @@E@ia;ﬁﬁ,rggéiggﬁa you would bave &
 marshal's Jury. The ﬁﬁ?ﬁhki hasi%ﬁé’ﬁéﬁs@a of sheriff, so 1

guppose the marshal would &uﬁ&ea 'Y jﬁfi $a§ that §§§£ﬁ>§§§§§?§ B

. to the g:miﬁ*s verdict.

Eﬁi ?ﬁ?@%* % agrée %&ﬁkvyna 1t ﬁeaié éﬁﬁgﬁrs ta iﬁ, -

ﬁgfﬁ ﬁ§@11 that auﬂe [‘3

e

The iée& iﬁ thag uaééw\(k), as x

— mﬁﬁﬁsﬁa MOORE
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undoratand it, the method of determining compensation is to be
essentially the %ﬁﬁ@ ap if 31t rommined in 8fate court.

MR, PRYOR: 7That 48 right. Twn to ﬁgéﬁgfggﬁ %E}.

It says:

“fhe practice as herein presoribed governs in sctions
duvolving the exercise ol the power of gﬁia&a& domain under the
“law @f'&_éi&%@; ??ﬁ?éﬁéﬁ that iﬁrﬁﬁg 3%&%# iaw mggss'gﬁﬁviaiaﬁ
for triéixﬁf:aay ismue by §g¥y; or for trial of the &ééué @2
g@gyeasatigé_hy Jury or commiasion or ﬁéﬁh;rﬁhﬁﬁ ggaéiﬁiaa
shall be iaiiﬁﬁﬁég" ,

What provision? The g%aﬁa>§§w provision. That doosn?t
ﬂmgga & marshalis Jury, It means a sheriffts Jury in Jowa.

N MITCHELL: I confess that I have never
given this point sny mttention., I am quite at sea mbout it,
Whet s your pleasuve$ Do you want to make any ohange in

Rule 71A(k)?

. RE: 1 §§a1a.2$§e to find out just what
CMr. Pryor thicks we cen éﬁ.' | |

ﬁﬁ{qﬁ%ﬁéﬁ: I have $u§§e$§e§ the only %ﬁ&ﬁg.%kgﬁ i'
think of, and that 48 to omit the words "or comnlssion of

both" .

UDGE CLARK: By the way, the petition for rehearing
hasn't been decided yot, has it9 | C

MR. PRYOR: No.

DGE CLARK: 1 have watched, aaé,;,éaa?% think 1%
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There 48 8 petition fov rehearing in that case,

dustice Frankfuriter and Justice Jackson

1 believe é&ss%a%&éggaé vrote very good dissenting @?igiﬁﬁg,

| %hiag Frankfurter®s is the better of the two. I belleve you

agre@ with tha%, don't yﬁu,lﬁﬁﬁ???

go0d ppinion,

It i a

What was the és&&si&a of the Court?y

| MR, ?E?@g - They ugh@lé the i@wﬁ? ﬁaur% in throwing
rtﬁs Gase auﬁ. ia dismissing %ﬁa onse gaé reQanéiag thoge that
,,haé hoon %sma?aé‘

Sending it B&gg.%@»stgﬁa court?

The headnote says, "The federal rules

- do not authorise sn appeal to the federsl district court in

duma n pr;@ggaiag@ ba£§§a § %%g%a gfﬁ%@%ﬂx'unéer state

, 1&%@“.4§§:§§@ﬁ7$ ﬁgé.§ﬁmm§§y«a§’§ﬁ§‘éaa%éiéu?‘ 1% §§ﬁ§e§ that
they did something in the state court Fivet and appesied to

- the §§§$§&1 court afterward, That ﬁaa&ﬁ be something different
from what we ave ean%empl&ﬁiag, 8 sﬁauiﬁ thzak.

MR, ?ﬁ&%%r ?hay éié in one a&ga, ané in aas%he? gase

-

it was gﬁgzteﬁ in the ﬁeéﬁxgi court, as I veoall it. 2 Ry

bave the lower court éaaisi@a and this decision confused in

T hﬁﬁ" -

Jasﬁige Elaek é%&gﬁg a§ fer the xailraaé, ’

He s&yﬁ,'”z tﬁia& ﬁﬁ@ ?ﬁik?@ﬁé hss B ?éght to ka?s iﬁs case
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tried in the United Htates district court.” He writes a die-

sontisg opinion.

o

?ﬁé@%%%@@ BooRE: 12 % undevstood the majority, the
came bad not gotten started in the federsl court at the right
time,

RYOR: They do discuss that.

The majority went off on the posi«
.lﬁisg that ﬁﬁé*@éﬁéﬁ&ﬁaﬁ having started %@»Eﬁﬁr%ﬁ% giate pro=

' gedure, he could not then subseguently shift in to the fodeoral

.;a@&rtt. He would not have Ehg}gigﬁt ﬁif?@mé?ﬁi hagaa#& he §8
the plaintifs, 12 ﬁ@-ﬁ%&?ﬁ& éhs ﬁﬁééiﬁﬁé files i%_@?i@ingily
%%@ﬁ@ o

CHATRMAN MXTC)

A
ey

1% is in the nature of an appesl
ionstead of a removal.

HR, PRYOR: The statute of Jows

saya that tﬁg

E-7 3

condemnor shall be designated as plaintiff, you see,

DORE: Bo ﬁﬁﬁ €a§§é§ﬁ€¥ can¥t rewove. K
e starts off in the federal court aségrlaéﬂhas %gaa befove
the sherifl®s jJury, the majority, éﬁ 4 ?ﬁ&éjﬁﬁéir fheory, said /
that g&ia_iagsgﬁg_mg trying to take an sppeal, which it couldn®t
 do.

ITCHELL: Inetead of removing.
AN : Apparently it started out in the state
court, as they §&¥;  They aay in %ﬁé,ééﬁﬁ%ﬁéing paragraph of

‘the opinion of the majority:
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“The Federal Hules of Civil Procedure do have

olaborate provieious for progedure in the federal cowrt in

jomastion procesdings. It is obvious that the petitioner

vas not proceeding undey these wules. Whether he could prow
ceed is an original sction in the United Biates Dilstrict Cowrt
for the Bouthern District of Iows is ot before us.”

| ¥r. Chairman, I think we ought to wead ﬁhés apindon
v’ﬁagara‘ﬁﬁ procued %@ votes on whether we would make ﬁﬁ? change.,
-1 haven®t read 1%, and I gatheyr that most of us haven't read
it. £ hardly see bow we oan disouss ﬁaﬁéiiigantiy whether the
opinion requires any ohange in the ?éié unless we have read it.

So 1 suggest we pass this until %?ﬁ%?@ﬁ%e

We can pass it and take 1% up
‘vhen we reach 7iA in the erdinary course.

May 1 ask, Mr. Chairman, what declsion

we Wnve veached? 1 take it one declmion was that you were to |
draft a letter. Then was there aéy degision as to whether §$
aéazé-ggﬁ in & note or not? That w$§ é$seﬁsaaé heve, but 3
don®t know that any ganeiﬁﬁaaﬁ was resched.

1 think the suggestion by

My. Pryor wes that we ought tu add something to the note to

inddaate that our main purpose %éé"ﬁafgag the commission ag&&a&

going in big projecte iike the TVA r§§§§? than to give g@&@r&i
autherity to the a@azﬁ %a sﬁazi &aaaﬁﬁ

: ﬁ@ sga?ag the ?%A §$v§~§ éiﬁf@r@@% rgiaa




I say this proviasion doesn’t come up. 7The TVA have theilr own
syaten.

Az We preserved it., We could have

CHATRUAK MITC

modified 4% 42 wo had wanted to, but ve expressly preserved IS,

o

 Bhould we thevefore prepare & note, or
gg that part of the Chairman's svtivity in drafiting the letter?
' ?&%ﬁ now §ﬁ§$ back to (h). ‘?@% the moment we have been éeaiing
>li§$%§ ﬁg). and that (k) ﬁ?ii‘%a postponed until we reach 1% in
- ordingry ﬁﬁﬁ?%éa

%@iﬁg %ﬁek to (h) =

MR, PRYOR: I ﬁhﬁgghﬁ the @&air&aa‘s s%&ta&&at of the
intent of the @ﬁ§ﬁ§$%&ﬁ'ﬂ§5 g@@@ eggugh.t@ go into & note, and
I think he could draf such & note vé#yﬁﬁgil,

LARK 4 gﬁggzﬁ love to have the Chairman deaft

- 4%, ¥ just wanted to mak& sure whose baby it was gﬁzng‘%@ be.,

E &av@ to draft the answer ts

$he House §uéiei§ry &a&a&%ﬁe&, and in tha% conneotion 1 sggpgsa :

1 could g8y ﬁéﬁﬁ%ﬁ%ﬁg &ﬁ@@% this @?ﬁhﬁ@%;”

JLMAN ﬁr Q%&iraﬁa, %&% 5&&%&%&1 Conference
has also been agkgé for an aganiag on ﬁ%&s,

LL:  On what?

: On Bi1l 8. 30. I thisk the Judicial

gig, and they bave the

§§a§$§§ﬁ§§ ig g@sﬁ%&g on ﬂhs 1%&& a§ Ap
matter on %&s&g ﬁg@aﬁ&. = | %ﬁ&ﬁk i% %@giﬁ be very haigfai to

the ﬁaafsrsn&& ta hsv@ %ﬁs viaws af t&ﬁ ﬁé&ﬁiﬁ%é@ h@f@?@ &hem
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ut the time they act. 1 konow the last time the matter was on
the agenda they wondered what the Cemmittes thought about the
»Egii in its amended form, and they didn't sot on 1% the last
tine, -

i5: That is the Judicinl Conference of the
 United States,
MR, TOLHAN: Yes.
: ﬁii‘g wanted to say was that 4% would be helpful if
i géaié feel free to see that that is presented to the Judicial
- Qonference at the time when they act.
Ea#%aﬂ&ﬁ'ﬁi?@ixﬁ&i‘ This is the 24th of March.
1 doubt thet I will be mble to get it up by April 18.

6 CLARK: Let me ssk one question. If we wewve

. fovead to dreadful alternatives, wouldn®t %@-@se&@%lé prefear

the bill @h&#& bas prased the %&3&%& to the way the Department

of Justice wants 119 | " o
MR, TOLMAN: I think that would be the view of the

dudicial gaﬁfégﬁﬁes,:ag I gathored 1% the last Gime they dis~

cussed it.

HGE DOBIN: I em ag@%aﬁ% %ﬁléi%hgr way. X am fow
‘standing on our rule. | |

The objectionable thing, it seems o me, .

e
e

is that 1t interfores with the rule, That is the most objection~

) gmmg METCHELL: Boing it by statute iﬁﬁtaaéﬁf by
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rula.

JUDGE DOBEE: 'That de very bad,

Y&é.-

to the Congress very much, though, not as much as 1t would fo us,
On thiis subject, Mr. Chairman, for the first time 1

have read this letter of Mr. 5ggarg,ﬁe§u$3 ﬁ%@ernéy ﬁéa@ré@. to
‘§§§?$$§§¥ﬁ§5?§ Reed, Chalrmmn of the Howse Judiciarxy Committes,
§£4§g¢@§§é¥ 8, 1883, snd 1t ia very ﬁigi@@éiag.&n'maﬁy'raspaaﬁg,
gné»ggfﬁigaia?iy 80 in the next to the iast §$?3g¥§p§r§§$¥§ he
says that this thing ls very haramless, after 11, and it would
siuply mesn that where eithey party -- they recommend it be
smended to apply to the United Btates, %p@,-bﬁs wheve eithey

- party ssks for juvy trial they could have 1%, and the court

~otherwise could go on and have commissioners,

1 think it ought to be mde perfectly clear that if
thias bill, B. 30, is enacted, it means the end, for all ﬁ%&sw
tieal purposes, éf the commissioner sgétsm-ia condemnation
. cases, becsuse heve is what you have:

it should be agﬁiieé aaé‘augh% to be applied only to
special g@g@aﬂﬁéi‘iﬁrg§»§¥93@$§§ vhore i&?gﬁ aroas of land ave |
being taken. gﬁ’éﬁgh a e:sav§$A£§§%-§§2£§@$a§1§ inpossible to

include all that lsnd in éﬁ%;ﬁﬁﬁi@ﬁ;ﬁﬁﬁﬁ it is started,

~ the courts 6§£§§§%§1y iiﬁiiﬁ«ﬁy’gasif';@ggl ?ﬁiﬁé,y%ﬁ@ number of

tracts @?‘éﬁﬁ@ﬁﬁ&%gé.tkﬁﬁ esn be &aéﬁ@égé iﬁ ohe oagé, becs
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it makes much terrific problems in the clevk's office. In wy
distriet I have & rule that no wore than ten separste owner-
ships of property may be included in one @Qﬁéﬁﬁ&ggiaa action.

What the Department of Justice does in these big
'Eﬁéaﬁ, lotis sa? this Hanford case I have, which involves

100,000 noves, roughly speaking, they wiil start out and file

' &:gsé cases with ten tracts ln each case, Then gﬁ@gﬁ%@.that
Vﬁﬁg}éi@ﬁ@iﬁ% Judge és@iﬁa& that that is a proper case for come
ﬁi%éi@ﬁér@,‘agp@iatg & commissioner and sots up the aystem and
dnstructs his @gmgiﬁéia§@§ to gut the machinery all going; then
oue side or the other will certainly be dissatisfied with the
“results of the compiesioney when the first ceses come up and
the value is plased., Then somebody in the subsequent cases is
going %ﬁ demand & 3%@&., That would demtroy ong of the gri&@&g&l
yawgasaﬁ e§ the commissioney gy@%&ﬁ, @a haw@ ua&isrm&ty in ﬁh&sa
lavge §?§§@3ﬁﬁs

What you get i a plecemesnl business. You start ﬁé%
with comminsioners, and égﬁ% an ﬁﬁgé 68 you are born somebody ..
demnnds ﬁ‘éﬁﬁy,‘ﬁﬁﬁﬁhﬁa you have 8 lot of jury cames. Your

 Juries would sward more or less, let's say, th&a tas Gomnmis~

' ﬁiﬁﬁ@?%, sud you would bave a group of éiasa%égﬁigé Landown

1 ﬁgﬁzéafé %@&%h the ﬁaﬁmﬁéﬁiﬁﬂﬁr system if this
bill %@r§7a$$§te§§ and I ésﬁ*% %&iﬁk’&ﬁy'ﬁ%ﬁ%& Judge ﬁaaid~ it
wﬁalé MOBN éhﬁasiﬁg b@%ﬁﬁaﬁ the gﬁry ay@tam aaé th@ é@ﬁ@i&gianar

system in %?%@i@l agmas %hieh %ﬁa ral& previdaﬁ.
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1 think it should be made clear that this isn't merely

ﬁ@%éﬁiﬁg something harmless on our rule, It s changing our

rule # detin éﬁ@g}? ¥

MR,

DODGE: Have the judges in your part of the coup-

try very freely exevcised thelr discretion?

UBGE DREIVER: 1 don®t know of any case in my part
_of the countyry where & judpe has invoked 4t., ¥ think I ﬁawe
more condemnation work than slmost any district out theve in

the Ninth Circuit, snd X haven't weed it. I am contewplating

doing it in this big case thet I heve,

Mi. DUDGE: Xt hasn’t been done by any of the

Judgen?

JDGE DRIVER: Not o far a8 i know. 1 am surve they
‘haven®t in Ovegon. 0Of course, Judge Fee ﬁggﬁfﬁ there. 1%
 hasn'% been in Idaho and Montens,

You have 8 practicnl situvation in Oregon.

tﬁ ﬁaz?ﬁgi i bave, but the reason I haven't vsed
4% was because the big p?aé@é%& ¥ had ﬁa?s'aigaaéy under way
- and theére bad besen some jJjury éﬁﬁé?%iﬁaﬁiﬁﬁsa aad I didnt¢ waut
to mix it up., This is the 2&rsﬁ aew big project I hava bad
gince %Eﬁ rule was changed.
| | % did hesitate baesug$ thare was such a fight in
Congregs, and I thought I had haﬁ%ﬁg'ﬁﬁi% and see what Congress

was going to do before I tried to use it.

OBIE: I don’t think At has been used B groat
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deal in the Fourth Circult, but where it has beoen used, as in

the onge of Judge Paul in the Bhensndosh National Park, I iive

vight on the edge of 4t and I know it has worked like & chavm.

- The landowners were satisfied with the property included, the
amounts they got were Zalr, and there was no dissatisfaction.
Comparing the small verdicts fo the large verdicts ZLor land,

| they were practicelly the same. I think it would be lititle

short of tragic if it weve changed.

On these glant projects, snd we s8gill

have many of them, the Jury system takes Tive to vipht years to

conclude. We are veill not through with MoNary Dam, and that
has been going on for § shink five yeawrs. %The ﬁ€§8¥§$$§§ of
ﬁaatieavi§$§£§ gan try these cases only sbout eight or ten &
torm. You get hundrede and bundreds of §§§§; and they juat
can®t veach them. § bave tried to ﬁsﬁrthem»faaﬁa? than the
Bepartment of Justice van try them, and they ééve gréﬁa@%ﬁﬂ
about 4%, They say, “Our ﬁ%ﬁ'e§ﬁ§§§r§§§£@ for more than four
or five cases." 7?@@5 don't want to bire additional gﬁ?@@ﬁﬁ%&;
80 you have & matber of years and yenye that it takes under

Ghe Jury mystem.

To say that 4t 18 more cumbersome and exp

%&aﬁ,gha Juﬂg gyatem, 2 @sgﬁﬁ sae thet at ailﬁ

?@;% %@@% %ﬁ@ Government claim, that the

Judges have too fzgs&g refarved aageg to commisgions?

CHAYRMAR gﬁaﬁe'-=f They have acoused the Judges éﬁ
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deal in the Fourth Circult, but wheve it has been used, as in
¢the case of Judge Paul in the Bhensndoah National Park, I live
right on the edge of it and I koow 1% bas worked 1like & charm.

- Phe landown

ors were satisflied with the property included, the

no dissatisfaction.

smounts they got were Ialy, and there wae
Comparing the smuall v&z&i@%& to the large verdiets for land,
| they were practiocally the ssme. I think it would be little
aékg&%»a% tragie 4f it were changed.

On these glant projects, and we still
bave wany of them, the jury system takes five to eight yeare to
concinde. We sre wtill not through with MoNavy Daw, and that
has been going on for § think five yesws. The Departmont of
ﬁuﬁ%i@@‘igssiﬁ‘eﬁﬁ try these cadon @nly about eight or ten &
torm. You get hundreds snd hundreds of them, and they just
can't veach them. I have tried to ﬁ&ﬁrﬁhﬁﬁvfﬁﬁté? than the
.Ee§ar%m@a$ of Justice can try them, and they ﬁ%ve graiea%aé
about 1t. They say, "Our men e§§§§ prapere for more than fLour
or five cases," v?&sy don's want to hire additionsl persennel.
8o you have s matter of years and yeavs that 1t takew under
the Jury system. | ,
ﬁﬁ'aﬁy that 4% i£~aﬁ¥e cumbersomne and $x§a§ai?a

%haa,thﬁ juﬁy gysgsm, 2 eanit sae that at 311¢

What é@aﬁ the Government ciaim, that %&e

Judges have tou frsszy reforred vases %ﬁ é@ﬁ&%ﬁ%iﬁ&@?




having 8 tondeney to use commissions too freely.
spparently not in the westorn part ﬁiﬁ‘w

countyry .

LEMARN: 12 4t were worth doing and g;ﬁégéérw

- g&%ﬁ&és i suppose Mr. Tolman®s office could ged ﬁ%%%éséigg o
that, | |

| MR, TOLMAN: 1 was golng to pek, would you like some

- of our statistical gaﬁéig to start right now aﬁé see 1§ they

15

could find out hovw meny refeorences there bave been to comm

slonere aince the rule beonne

affective? They may be able to

get 1% for us. I am not sure.

Wik

#R, LRMANN: Also the sumber of jury cases tried, to
put againet thai,

ME., v' AN

-8

I will have them stert on that right
away . |

Wh, PRYOR: %2 you could get & 1litile memorandum as
%o the thing invelved in those @é@%iﬁ&i@é coses, the ares of
- lend and what the project was.

That would take s litéle longer, I

SR

uR, 1

suppose. The clerks could immediately dell you, I should thiok,
how ssny Jury onses you E§?€'§§€ and how muony #@ﬁ&%@ﬁiﬁﬁ@? LT
‘yﬁg have bhad since our rule went into effect. You aéﬁiﬁ got
thet from all the districts snd you would find out whether theve
were any basis factuslly for the claim that it has been abused.

| OHR., TOLM

A: I ¢an give you the information now about
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cases that have besp terminated since the ruls went inte effect

whore commissionere have been used, »A
L %E@%ﬁﬁz You cin give us that tomorrow, E@%&rﬁ

Jury sud commimsion? ’
MR, TOLMAN.

i think so.

| MR, LEMANN: That would be interesting vo look at,
and we gould then decide whether there should be any more.
: §$§b§ that ie enough.

+v» Disoussion off the record ...

?ﬁﬁ?ﬁiff BITCE 1 suppose we ought to start in

on the rules, ons by one, in our usual way.
Charles, you take over the program.

JUDGE CLARE: Let's underatand that if the Committes

wants to being up sny in between, I would be only too glad %o

have you do 8o. Please briog up sny of the iantermediate wules,
The first suggestion I have ie on Rule 4(d). That
goes back %o a suggestion that was @?igiﬁéii?rﬁaéﬁ by the

Depariment of Justice i@gﬁarigg i think 1% wae made by Hr.

| Porlman.

gﬁr%he $time when we conaidered this at our last wmeet-
ing, we éiéaié reconmend it, partly vaising the question whether
the present Depsriment was iﬁ§§§eﬁﬁaé,-'§ faked the present
Attorney Gemersl to pass on it. He said that they were, and
i he wrote 8 letter, which bhas been distribuied %o you. %é %&%ﬁ

is aleo the suggestion of the Depariment novw,
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I am afraid you will have to use two batches @f
ijfggﬁsrégi which I sent you, the one of Beptember 1 gﬂé %&@ one
. of March 16, The Barch 15 one is the %&?&é%ﬁ%ﬁ% @@ %@?ﬁ%ﬁﬁ’? 1.
’§h§ present waterial I am discussing ig in the one of Mareh 16,
'3as€ s&aﬁ to you.
If you will 1@@3 &t that g§@$§siaﬁ, i% Appesrs on
- page 1 of the ﬁgxg@ 18 provisions wnder ﬁﬁl@ 4€dy, aahéiﬁgsiéﬁ
.“£§;;‘:§ha provigion is: " | ;, |
) “and ﬁy gither ganézgg & copy @i ﬁha summons ., . .
by r&gis%§§aé wail %@ the éﬁ%@rasy:@%ﬁayai e o " that belng
in %&e,gfeggg%_gxavgﬁigﬁ, and this is the sddition: “or
.=§§1§¥s§i§g’§hﬁ’§ﬂ&$ to the §§§§?§§§ g@ﬁéﬁgi oy to an official
of the §e§gr%§$a% of 33@%%3& designated by the Attorney General
in & writing filed with the Clerk of the United States District
Cowrt for the District of Columbia."

You will see in my comment there la a reference Lo

- the letter of the Attorney Genexal. Initially, at our meeting

~ last May, » question wis raimed as to whether this wasn't ine
E@%ﬁ&ﬁﬁ%ﬁﬁ&ﬁ%én grﬁa not wish %o ﬁ#y from mg’gﬁggégﬁga% that
I think 1% 45 vitsl or terrific. I do think 1t is perhaps »
g@&ii matter of detail that ﬁhé ﬁ@ﬁ%??ﬁ@ﬁﬁ a§ Justice wante,
Por my pavt I §ﬁﬁ¥é§§§ Bae ﬁh&t it ﬁa@& ﬁay hurt, snd heve g@ o
s chance to do &e&aﬁhisg ?ﬁ? %ae Dopariment, ﬁkiah we are
aggasﬁag in other 3a§ee%§‘—r |

They apparently think %ﬁgﬁ ﬁﬁié‘ﬁizirbg of great
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assistance o them, I %a%a it, in two ways: One is ghgﬁii%fgé.u

'ggﬁaﬁa prompt %ayraf g@t%ing potice to them, and anq%ﬁér’is’

t%@ inconvenience and expense incldent to the ss?viég"é&j%%é%aff

tored mail vhen service of this kind is e@ﬁveaieéﬁ éﬁé'ﬁfééﬁical..
DEAN ﬁﬁﬁﬁéﬁz What is the expense of fggigééﬁaé @a%&?}.

Twenty cents,

PROFESSOR MOORE: The expensa of delivering this,
-Héhigh wéﬁiﬁ have to be done by the gsgéh&ls wﬁélé bé‘%w@ éﬁ
three dollars, I shaaiﬂ'%hiaéi ‘ |
nﬁﬁﬁtsaﬁﬁﬁxz Yeou. Lz'éaﬁié g@t %§a‘egpeﬁa§ of
registored madl. 1t éeeés tﬁ;me %ﬁat that ds silly.
| ~§§ﬁ§§§ﬁﬁ §Z?§ﬁg§&£,f§&é 6%%&@&%1 way is to write in
to the clerk of the ﬁaiiaﬁ atates_giséﬁinﬁ Court for the Dis-
trict of Columbia, and try to fiaé-aa% §rémthim w&e ham h@é@
designated in the firet place., After he gets that information,
then if he wants to, he oan deliver it to the designnted person
or send At by vegistered mail in the Firet place, h
M, LEMANN: rﬂﬁlaas you caa&e-ﬁhﬁ_marﬁbax to deliver
it, how would you deliver it?j“
PROFESSOR MOORE: 1t would be cheaper to use the mail.
JUDGE CLARK: % take it that what they have in mind
chiefly is the suits down here, and thér§ would be people who
- are in the hus;aesa; §a to %gaaki; ?his I don?t suppose would
‘be some small sult off in some corner ﬁ? the country. This is

& kind of repetitive shiﬁg béppsﬁ;ng gagéi it would hslp-aﬁt"
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CHALRMAN METCHELL: 3% the rule limited the privilege
to cases arising in the District of Columbia, but it‘é@@gafﬁ.”ﬁ
MR. PRYOR: Judge Clark, how would this go in the

prosent Rule 4, At the end?

JUDGE CLARK: Xt is alternative at the end of one
subdivision of Rule 4. 7 |
MR, PRYOR: X don't mean Rule 4. I mean in Rule

:§{é3(é}'&s iﬁ iﬁ‘ﬁaﬁg where would it go?

JDGE @&éﬁ&g Do you have befove you g? March 16
draft? . - |

MR. FRYOR: Yes.

éﬁﬁﬁg CLARE: The matter that is underlined would be
new addition. The matter that is not underlined is the present
rule. . | |

MR, PRYOR: @ﬁuié ﬁ§§ﬁ'§9§§r§% the end of §hs present
rule? | o -

JUDGE CLARK: Yes. -

MR. PRYOR: That is what X wanted to know.

:“?f;%,,Kﬁ/ﬂﬁhér:%érég.féﬁu‘3&3% add %hg under -
1&&5«&@3‘ B |
JUDGE CLARK: That is it. ;
© CHAXRMAN NITCHELL: 1f I vwant to bring & sult agaiost
the United ﬁia%aa; ﬁeuléﬁ;ﬁ Eath@# %Q‘Q?iﬁﬁ to the clerk of
| the @i&triéﬁjﬁéﬁfﬁ in the District of Q@%aﬁﬁigfaaé ssk him who

is presently designated to receive service. I would just stick
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it in registerved mail and ﬁail it to the &%%arﬁ@y General,
I don't see that tﬁis ﬁ?%i@ﬂai clause is gﬁiag to g@m@@l
anybody to e@m§3§rﬁi€§ it.

MR, LEMANN: As Mr. Moore points out, why @é&ié aAny -

body wan® it? I have made service in & sudt againgt the United
States for recovery of income tax, and I msiled & registered
igeﬁer to the Attorney General, in addition to serving the
‘4§&$E?i§§ attorney. If we had this option in there, of course
,i_ea&iﬁ ask who may be appointed. ?r@%&bzy the clerks all
%hraughrﬁﬁg country would be told whom he had appointed, so X
could find out pretiy s&s&ly»wheurha‘haé ée%iga@%aﬁ, but why
would I do 4t? I would have to get the mgxﬁhal in New Orleans
to write to the m&rﬁh&l in Washington %@ maks this service,
aud a1l I have to ﬁa is send an aﬁfic& boy up %a the post
~ office @itﬁ & registered leﬁtér. fo X agraé with éh@ Chairnan
that n@bé@? @éuiﬁ ever axaéeiaa the optiou.

| MR, PRYOR:: The ouly reason I see for making the
change is that the Depariment wants it. We can still serve
in th@ way we have been serving, I guess.

MR, &Eﬁéﬂﬁ. Tha% is right.

Qﬁazﬁﬁﬁﬁ EgT@BE&L ?hat ig why & suggasteﬁ if thore
was snythiag in a ayaﬁém ﬁar the mane of litigation in the
V§&aﬁriﬂt. if you provided %haﬁ in the n&sﬁriet, instend aﬁ
r@gi&%@?eé wail, you delivered ta the ﬁssigaa%gé officlal, that

ia ané %ﬁiﬁg. and that ﬁégld ba compulsory and might accommodate
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the attorneys to have Distriet of Columbin cases served in that
way .,
| MR, LEMANN: I don®t find that letter, @hariie, in
which he made %ﬁispraea@maaéati@ng 1 presume it was s&a% to
ne .
| Just & minute. I will bave it.

He said they would like it, that is all,

Why does he ﬁaat it?

MORGAN 3 ﬁe doesnt say.

JUDGE CLARE: This ie Brawnegli i won't go back to
the former one. This is Brownell, August S1. This was dis-
tributed to you at that time: |

"Phis 48 in further reply to your letter of §§iy 9,
concerning proposed revisions of the Federal Rules afféaéili
Procedure. g ,

YA for the aantempZa%éé'amenﬁgggt_af Rule 4(d){4),

I coneur in %h&-viaﬁ that it ﬁé@ié ﬁé§é§1§§ﬁ@ a desirable

change in Suéieialvpsaéaéara, Sueh an authorization for &ﬁf@atgl
ing personal gervice of process uyén the Attorney agnéﬁai'@?>
his designee as 63 §1§€¥ﬁaﬁivg for geévi&a by registered mail
would tend to give the Department of austieé as prompt notice

of the %QQ%;tngaan of an action ag&ins% thg United sﬁﬁtea as is
pﬂﬂﬁible, and wauié sliaina%& the incnﬁvanianse and expense
13@&6@33 to serv;aa by regiat@red ﬁail ﬁ&en §a$sﬁna1 &erviee

is eanveaieat aaé praeﬁiﬁal; Sush_a‘eh&aga»waglé‘in no @&y
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affect the time within which the Government must eerve regpone
aive @ié&ﬁ%@g@. for such time is computed ﬁ?gg ﬁh@g§§%§ of

1 wservice of process upon the Uniled Btates Attorney for the
district in which the sctlon is brought, %ﬁ%h@§%4§§g&ré to the
date upon %&igh gervice is wmade upon the é%%@r&e? ﬁ%ﬁgyai in the

'ﬁigerieﬁrai,éaiﬁahiat¥.

gﬁﬁ%ﬁgéﬁ §§%§%§§&g_ Tuwould suggest ﬁﬁa%'in OuY praw-
- liminary rggéﬁ% that we are getting out, we vefer to this re-
guest of the &%%@fﬁef.éﬁa@rai and gﬁé&@fhés'prﬁﬁgsgi here and
say that, 1% béiﬁg optional, we g&ﬁ?ﬁ see that saybody would

- vesort %o &% by biring the marshal inatead of aanéiﬁg ax?agiaa
 tered letter, and @ee what his vesction would ve. zggé/aaaea
‘back and explains to us that this optional rule would be ﬁ@éé
and az§§§$ that it is loss gﬁ@@nﬁiva,rﬁﬁigh:z can ¥t moe, then

we -can chapge it in our fiunal report.

MR, ;ﬁﬁéﬁga As the Reporter vead that, I got the

dmpression ﬁﬁa? %&&ézéié not aﬁigié&%@ with %hadéﬁtafﬁéy

General, but originated in the agile brain of the Ra@ﬁﬁ%&ﬁ -
- JUDGR CLARK: Wo, no. |

ﬁﬁ.

LEMANN: »- snd the Attoruey Geneval was éﬁﬁﬁ%ﬁﬁ*

iog on ié. ﬁiil you rvend taa% fira% séaténﬁeragsin? |
Jﬁﬁﬁﬁrg&éggﬂ &at ne go ou. %2 we can find the

,@&igzﬁal. §h2$ ie the way it iaiﬁiﬁily gtarted. 1 have ouly

8 sgfafanea to it herggz : | ga% i% %ﬁ&%,ﬁ“@ks Depuriment of

;'Vﬁaaﬁiea by 1s%ﬁ$w of Hay §§, zgsﬁ %o the @hi@f §us%ise i, .“ﬁ,g
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