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ING 8ESSION
March 25, 1064
The neeting of the Advisory Committee on Rules for
Civil Procedure reconvened st 9:30 o'clock, ﬁiiii&& . Mitchell,
Chairman of the Qa&&iﬁﬁeé, presiding.
CHAXRMAN MITCHELL: é@ﬁe‘ﬁﬁ order, gentlemen.

JUDGE CLARK: Last night we were éi&sﬁssiag Rule %%(a),

ﬁa& as I understand iﬁ we haé not ?eaaﬁaé sny conclusion, ?b@

p?sgﬁsal ﬁppaaring on my %&gtemhar ér&f%, p&g@ 14, praviéss for
a8 i&mite@ iurﬁher jéiaﬂer when gart;e& are ing in eaﬁn@@ti@n
with th@ asﬁe trangaction or geeurregse oy series of transactions
or OUCUrYENCes. ié other words, the proposal here does not take
out that binding party. | .

ia our discussion the guestion wvas raised as to wbsther;
it might not hs baﬁﬁex to eake out that tie and %xp&ﬁé the
joinder somewhat move. 1 thiﬂkv§h32$ $$ a great deal to be
gaid i@r that. I gathered there was, hﬁ%@ver, HOne ieaiiﬁg-
that that was going pretty fgé, and I an iaei&had nat 16 press
for that §g§tieu;ay1y at this time.

These are all garbapa 8 matter of growth. ?hagaﬁare,

I suggest as a reasaa&bla ﬁtap, but not as drastic, the one

that is a%staﬁ hefe on page 14 of tha &eptamher drafta I would
suggest that we go shesd with that. Thet uakes s lesser change
and, as 1 have just iﬁégeﬁted,/ﬁéalé be the claims arising out

of one genersl transaction, but it does within that limitation
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allov some expaunsion. That would be my suggestion.

JUDGE

DOBIE: What is your suggesation?

JUDGE CLARE: The one contained heve. It is moving
the "common question of law and fact" to clearly define the
parties vather ﬁﬁéa‘tha:alsima.

J ";;;g-: b§)

BIE: That would cut out "common to 81l of
them" and interpolate "aema"uié 'iéhe#@? |
éﬁﬁﬁg‘ébégﬁa ?hat is cerr@nt, -
Pﬁ@?ﬁ%%@a‘asuwi

Jaéga, 1 3nst don®t believe thaa is
going to change ﬁayéhiag. l

ﬂﬁﬁiﬁﬁ&% g!f@ﬁ%&&* Have we haé any. suggasﬁians or
demsnés from juégas &né the bar far any eh&aga in this rﬁle?

| JUDGE CLARK: No. ei eeax-sa\ we haven't :ms very s |
many. There is uauaizé vsry 11@%3@ éaﬁ&ﬁé far either exgaasien ;,
or éentr&eﬁian, egeept'here and %hézaﬁ ?here may be 8 1&%%19 . )
demand for a@ﬂtrﬁetian in par%iﬂui&r e&aeﬁ._

_ DEAN xﬁﬁﬁéﬂz What 1 was weaéafing, ﬁhszzie, was
that this might afieet the vaasaaiﬁg in the ﬁhristiansan oage,
but I do not quite see.haﬁ it would affgat ﬁhevresazti The _
Christianson sase‘eri§ieiﬁas the %Binggv}ﬁe‘gays gvég ﬁﬁaugh ié_§ 
that case on the two pra&%ssary‘néﬁes.éha?e was‘ne'¢6§gaa»ga§sﬁﬂ ,
tion of law and fact except the appiieﬁfién'efvgsae¥ax conmer -
cial law, still he thinks the case was wrong. As fa§)§s §,¢§§3?
make cut from hie comment on the aaseﬂ,taers»ﬁaéﬁfﬁ;agy common

- guestion of law or fact héﬁweea’ﬁhs two. All you had was common
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parties or some common parties to both cases.
12 it 18 to overcome the reasoning in the Christisne-
son case, that may be one thing; but to overcome the decision,

1 dont think that this affects it at all.

it doesu't often arise, does 19
JUDGE CLARE: No. %&aﬁ’augga&ﬁi@arﬁauzé you make,
if any, Eddie?

B hgvéa'% any. That is my tvouble. The

whole taing'ﬁha% bsﬁheréé me when I read the amondment, Qﬁéwi&s,
was tﬁat»i do ot gee %ha%‘i% gays anything mors than the
arigiaﬁ%,'aﬁé that ﬁﬁ@{@§§ﬁ§, particularly the Christisnson
gase, don't ﬁéié{&ﬁgeh;ng that would affect this,
dﬁéﬁ@ §§%ZE:‘ I am frank to gay,rgaiesﬁ there 48 some
renl demand or & fair ﬁeérseglnﬁmhsrafaésea,i:béiiﬁve i1t is
best not ta %$ﬁE@¥ wégn these fazas,' N
| é&ﬁgﬁﬁéﬁrﬁiiﬁﬁﬁﬁis My impréﬁaiﬁa»ébaéﬁ %%ia i ﬁh&%,
in the siysé place, there h&ﬁiﬁégﬂ Bo &giﬁa%&aa oun the gubject
snd, in the next pzaaég wa araﬁn,g§§§e ﬁagé% ﬁﬁ@t@ﬁfg.if we
wade this change, we would be §§§e§§&ag the situ%ﬁiagra% all.
- len®t it a good %hing'%a iaaéé alone? e | , |
JUDGE §§E§E§ i gﬁk@_tﬁaﬁ‘éﬁtiaag %ha%;wé‘laavé it as -

1% was,

DEAN MORGAN: If you believe that it veally clarifies
1it, 1 don't see any objection to the g@eﬁég@a%;.‘%ha% beﬁké?aéi_

‘me was that when I vead it I tried to mee how it would affect
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the situastion. I put some hypotheticsl cases, and I couldn't
seo thet it changed the thing o bit,
MR, LEMANN: I second Judge Dobie's motion.

The question is whether we leave

the rule as is. All in favor say "aye"; opposed. It is
carried. |

JUDGE CLARK: I would like to take up the mattevs

‘ that 1 disouss at the foot of page 15 of gﬁa September draft,

on Rules 20(bv) and 21. Both of these contain provisions for

éapgfét@ trinls, and in other iaa%agﬁas ﬁhexa we have had that

 situation we referred to the finai'éﬁégésat‘rala; 54(b), which
you ﬁiil'?éﬁail gw&viées for the satgs'af final judgment if the

| Judge eaxtiiia& that it should be done, | |

| Ve gfeviéeé %9 amanﬁed Raze ;3(i}§ which éeals wi&g
cnaﬁﬁer@l&im&, %hat aavgranaa %here or s@parats %rial az geaﬁﬁafm
claims ghaulé ﬁa aubjeat ts the prav&siaas of aula %é{h}; That
was aleo ?aﬁﬂﬁﬁ&ﬁﬁﬁé baek whsa we ﬁare ﬁiss&ssing Rule ié(a);
f%he zmglaaéar bﬁa. ' | »

| Tharsuggeﬁtieﬁ haﬁ beea ﬁaﬁe iaaer %n eenneﬁti@a ﬁit%

© Rule 42(). ;;* - FoEn |

| 1 sh&alﬁ say & ea&a&s&ant staﬁ wﬁaié be te §u% i% in
‘Tihere. aaé %ﬁ ﬁig&% help glariiy ﬁhé apegatian af Rals 5@(@}4-

| if the ﬁﬂéiﬁi@ﬁ *@?ﬁ ﬁ@ Ea maéa, it wealé be ia %he '

. form sﬁata& au ysga 16, gut at tke eﬁé ﬁ§ Eﬁl@ ﬁ@(b}s '

»'”gaé may éi?@@% a fiaai juégﬁént upon & e;&im ei 9§
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| agaiasi one aé nore parties in acoordance with the ??ﬁ?i%i@ﬂ% of
Rule B4(b)." |
Then at the end of Rule 21i:
“"and the court uay direct a ﬁiﬁ&i judgment upon
. either the main claim or claims or the severed claim alone in
«ﬁﬁ@ﬁfé&ﬁéé %&%ﬁ the §r@vﬁ$ieﬁ$ of Rule H4(b).” |
CHAIRUAN ﬁﬁ?@%@&&: In what vespect ﬁ@giﬁ %ha%7ehang§ =
the rule from §§&% it is today? :‘ | |
’ JUDGE CLARK: In %h-ec#ésé of 20(b), I think rather
clesarly it ﬁﬁ§3§ ﬁﬁ@,~§$§g$§$ ﬁh§% ié a ér@vi&i@ﬁ ounly for
$a§a?atalérig§§j .za’%ﬁalease efrggig'zlg that is a §?ovi$;éﬁ
- for both separate trials and for s@vaxéﬁgs"' "
Prﬁﬂassﬁr ﬁgara‘yéstgrééy éskaé what @aulﬁ_bg tb@_ 
effect of &a#@ggasa.ai A oBEo ﬁnjfi@ai Judgment. It waﬁlg»ﬁe
my answer, ﬁhi@b 1 made then and X should think it would fﬁi&a@,
that 1f the case is éeﬁglstexy éavaraé»i% would then be re« f'
lleved from any ggeratiﬂn¢§£ 54(%};*_, |
7%§ars'sra tvo g@sgibiki%isﬁ'as to %haﬁpreviéian heie
suggested 88 to 21. It may be that this provision, 12 added,
should not aggzy‘ta ths.seﬁagaé ¢claim. On the cth@r‘h&aﬁ;;iﬁ,
night add szézsmy if we deéiuitai? gi%é@é up the point méh

~ respect to the severed claim and ﬁaé§ iﬁ,subgae§ to this éule,

GAN MORGAN: This would be interpreted as really -
making the severance subject to Rule 54(b). Zﬁrig«ﬁﬁ% as if it

. ware aeﬁu&lly a separate and severed claim ordinarily. _i'éaaft.
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konow that there is sny objection to that, myself.
PROFESSOR

MOORE: What have you &geeaglis&@é by sever-
| ing the claim, if it is gtiiz part of the ﬁalgigle ¢claim action?

DEAN MORGAN: They go to separate trial on it under
those ciwegaéﬁgnees, axeap% that you get a;ﬁeﬁaraﬁa fi%igg in
the severance case. |

| JUDGE CLARK: Yes. I ﬁreéﬁaa yvou might raise %hé

,guestiaﬁ, What hava'yaﬁ asccomplished more than a saggyate trial?
On that kasas, I suppose you really h&veg!ﬁ aegaépiiahgé aaéa
more, Xt is ﬂgﬁ.vsry groatly §1£$é¥§a$ than a separate %xiaig
Maybe, however, that is ail you éhéalﬁiaeeamgiiﬁh, |

Do you know of any case ﬁkééa it actually has been
#overad under éhiﬁ’fﬁle? | |

PROVESSOR MOORE: You mesu aaé@? Rule 54(b)? 2 think
there have been ciaims gevered. 1 do not think there has been
any guestion raised with 54(b). |

CHAIBMAN MITCHELL: 1Is it your point that s the rule
now stands there is doubt when the claim is severed %&e€§§£
54(b) applies or whether 1ttéaaan'ﬁ? Is that the point? -

JUDGE CLARK: fﬁar@béfé no cases that 1 know of that
have discussed that particular point. .

QH&IEQAR MITCHELL: Then what are we driving sﬁ»ﬁarg?
1f no question has been raised, what is the rule now as it
stande? I it i@ severed, you ha?é'ﬁais rule about certificas

tion by the trial judge. Does the iigéi Judgnment apply?
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JUDGE CLARK: The guestion is whether it wouldn®t be
clarifying to put it in.

CHAIRMAN MITCHELL: To clarify what? What is the

doubt? I can't understand it. |
DEAN MOBGAN: The result would be the sawe, General,

it seems to me, 88 you have in some of these counterclsim cases.

A court can hold up the whole business a@%%é %h@“@éaﬁ%ereiéim'is
| sattled, gvgs %heugﬁ they are eaﬁiweig sépgwﬁ%e e§a3§§. |

o H@ra ﬁhsn 008 is %eﬁafeé, iﬁ we put this in, it would |
;&ilﬁﬁ the t?%ﬁi Judge ﬁe say %&aﬁ 8 fiaax 3aégﬁen§ ought ﬁﬁz

1 1) %@ eaﬁsr@ﬁ OB taa savera& ﬁiﬁi& na%i; yeu hava the main

o egaia-nut of the way. ﬁrﬁinariiy ii th&y wers severaﬁ, there

wsuié be no guestion eﬁ g%ﬁyiﬁg @as gr ske ather,_! shnalé

squa&a, Jan't that ?%ght?

:“?ef ﬁ:?%%ﬁ&&* The gr&aent suis, thaﬁ, ms&a& tb$t 
Ag %kag are aavgzaé, yau are nat bathereé wit& 5é(h§ |

%ﬁ&ﬁ éviééf . That ie rig&t. 1 think savaranse %@ﬂlﬁ -

0 et be unéer Rula Eéib} under the prﬁaeat rule. %@ﬁ%ﬁn'$~y§n

\

 think ﬁhst, 3&11?

ﬁﬁg@ﬁﬁsga é@iﬁﬁs 1 thiﬁﬁ s0.

Nl . : ﬁﬁ&ﬁ ﬁsvﬁﬁﬁs 4 ﬂ% ae% surs ﬁha% it ought aat ta b@,

SIETERN thiak thas wanzé ﬁaka it eiear, putting &% auﬁeg |

3 hava a 1%&%1@ ﬁ?enﬁle anﬁexaﬁaaé«

;ng wh&ﬁ ye@ wauiﬁ aegampiish by %avagiﬂg the Glﬁiﬁ if immgékmaly
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you hooked up again with 54(b).

JUDGE DRIVER: Then you have an identicsl but separate

Cgrial, it would seem to we. | |

‘3§aﬁ-§a§&§ﬁ;: Praotically ﬁ&a sage, ﬁes, axcapt é@r;
purposes thereafter it i & separate case. For purposes there-
atter it i an enﬁirely segaréts;éags,‘ﬁigh a separate iila, and
‘go forth, but for the disposition éf é?@'whaie case it:is Just
like & separate triml. | N

MR, DODGE: After severance it would a@aéa té be an
instance of more than one azaig'being,grésaataé'iarﬁh@_ssm@'
“action. | U

DEAN MORGAN: That is right. ﬂ ,

MR. DODGE: Rule 54(b) is limited to that. '&&1§ 54(b)
wonld cover it before severance, but not after sevéraneég'ﬁhenr
it would be an independent action and having no relation to it.
Isn't that so? |

. PROVESSOR MOORE: I would think so..

MR. DODGE: I don't see that we peed that.

JUDGE CLARK: 1f we leave out the second one, I sug-

gest then the first, Let me come back to Rule 20(b), which is
the first one here. Rule Qﬁ(b} aéw‘says; “The court ﬁa? nake
ﬁagh.a%é@rs'a§ wi11 prevent a party from being emb&rr&saéd,- \
delayed,"” and so on,"and may order separate §r1a1s79r’ﬁake other
é?éersfﬁa,préveaﬁ'éeléy‘ﬁr-ﬁwajudiea.?i |

I suggest "and may direct a-finai jaégmeﬁﬁ'apen a

. ‘:{;1- ‘ PR
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¢laim of or against one or more parties in accordance with %ﬁ§ _ '
provigions of Ruza 5&(@3 " =
My suggss%ina is that that doesn't change aaytkiﬁg
- but really gdéa an agpzieit statement for the sake of ezari%y.
_ Back in the amendment that wae g@ée in 1946, the
zaugtééaiaiﬁ'zala, Rule 13{13,;Eegﬁrﬁte*%&iaxs;}%@garate
| éuégﬁaat; we saild ﬁh@?a, gt ¢4 the court éfééra sapa§sﬁatria1
'1;§55p§aviéséf£a Rule 42(b), 3négméa§ anﬂavesaggé§éi§§ﬁ?ér?eréseé.
' fe§aim nay §a~read§rsé in aecaréaneﬁ with the %erms af ﬁé(ﬁ) uhea
the e&urs has juris&ietina #o to é@,ﬁ and 80 on.
- MR, DODGE: ?§s£e<t&ere is no sav&raﬁee.
. JUDGE CLARK: That is rigbt, and here there ?ﬁulé be
na>ééverﬁgea. | | | J
'DEAN MORGAN: In §93%§are ;ﬁjag’seve?éaéegi

JUDGE CLARK: % pasaed uy;%he'Sstédneé iéaa; which

comes in 21, in Rule 13, the eae 1 ;ismt a*aad, and in sm t:zsmk

| is no severance, | B o |

|  CHATRMAN MX? CHELL: 12 you put this in, you could

. Recompany atuﬁité.a]naﬁe say ing 1%3§$ aeralya'ézariiyzﬁg’
‘smendment and ﬁ#s&n't make any ahsaga;in'tha $u1@ gé ££~s€aéés

today? G |

| JUDGE CLARK: Yes, T think so. We would say this is

| ‘put in for the sake of consistency to make 1% like 13(4) and to

make clear the court's power. I ggggasﬁfghse'if i more than

_just that. It does do what I bave said, but I frankly would




‘:ggg

- bhope that it @aaza aake MOre GABY tﬁe'@paration of Rﬁl& Sé(h}r
There has haea sone tanéaaey, you knaw, @han 9o get
E to 5%{b), to suggest various 11mi€atians whiﬂb we h&va éissﬁﬁssé.
1 think if we put in the provision here and ra&liy tie 1% a§ i
to 54(b), then any doubts that might arise in the minds of the
| Judges would be ragglveé»ﬁhat they could use it, ‘

VV ' JUDGE DRIVER: There has been considerable eaafﬁgioa,
I think, in the bar as to juat when 54 mpplies to the trial of
separate issues. dJust recently, % think within the last month,
| i was reversed by the cnurt‘éﬁ appeals because :1grantea>aéparaﬁe'
$rial on a seﬁaré%éfissae; léauasel»éiﬁé*t ask for and 3 éid nét’
'cansiéer an aréez ea bring it in auﬁer aaie 54, thaﬁ there weulé
‘be & fiaai judgment es to that issue. Thea one of the parti@s
tried to ﬁppeal. of aau&se. the éistrie% eanr% has no éentrai
" over appoal and éaasa't even know whea the appeal is takan ar -
éaesu‘t gay»any aﬁtenﬁien to it;v (634 aenrse, the eeurt ei |
app@als sa&t it back bgeausa %bey hadn‘ﬁ getten an erder th&t
'tbere was»final guﬂgmant. - , " : |  - : /
ﬁhat 1 w111 do now is ta aﬂzer the srder, ané iﬁ will
. go ug again aa the sama brieis aaﬁ tbs aaﬂs rererd, 9raatiea;1y, ‘,

| hut &t is embatrassing, and the 1&wyers do aot unﬁeratsnﬁ it 1n

. meny inaﬁaaaas.

xﬁ shsu&é be w&ﬂa elear thae ii tbey get 8 seyar&ta

o %riaz on a saparata iasua witﬁauﬁ an arder or aartifiﬁate ef the ,

:_ gourt, 1t sani;fhe appaaiéd segaraﬁaly,,,;J
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RGAN: Mr. Chadrman, ¥ move its adoption.

3&&33&&%-&3@@&%&&3 ﬁil those in iaveg ef ﬁéagtiag zhatﬁ
smendment ssy "aye"; opposed. That i@ agreed to. | |

JUDGE CLARK: @@’@iil_aake ﬁhﬁebaagaiﬁ»%ﬁ(b)'@alyif“
and no cﬁgaga'iﬁ'§1§ The se#&raaaa rﬁlé will stand as 12 §§ ‘
%gi§$én,wi%keu§ any addition. -
| ‘The next %ﬁiag 1e 25(a). ?haﬁ ie tha class or repro=~
s&nta%ivs'saiﬁg., There h&s beaon guits a g@eﬁ deal in tha 1@@@?@«
ture that the class suit ought to be made more useiui and that
it could be é@na if more emphasis was maéé on the aua&t&@a of
'-aéeﬁaata Eétiﬁ@ and that sort eg %hiagg and less on what migh%
be termed the ierﬁai rights iavalvaé. S@me wriﬁarsg for example,
‘think that aimnst aﬁything ¢an be éen& in the @&y of su&ts,'
greviéad natiea is givag ané @ ehanﬁ@ to eeme ina o

Th@ New Yerk Judicial Scuneii has heeﬁ wﬁrkaag for
some time on raeemmsnéiag extensions of %h@ rule, This does not
g0 ne&rly as far ag aay of tbese wr&tars, but it ﬁaa@ %akﬁ one
stegs 9reaumabiy adding t0o the uﬁafulnagsraf tha ruia &y §zaviémv
‘1ng for the court to inqaire into, to mgka 8 gaint, se to speak,
of the questiea af adequats repraaenﬁa&ien, and to g@ ahaaé ‘when
there is aﬁsguatg rapreseat&ﬁiaa, but to stgp ar;d@ ﬁem&tbiag
éi?ﬁ@r@ﬁ%.when;%t is félﬁfﬁﬁat'semaVfaﬁréséntaﬂ,g#rtiaé”may:aat
ba aéega&tezy ﬁreatad - - | | |

This is th@ language we breught in, ﬁamiag fram %ha

' aaggestian ﬁhat has been eaasiéareé in ﬁaw Y@rk._ ?his ia the




'%gﬁ-

langusge tentatively approved by the Committee last sp?iég'aléﬁéf%;:
with the addition proposed by Mr. Pryor, but not astu@iiy v@%aé 57:.
| on at the time. | | :

The note goes into this somewhat. It suggests the
varioug rules. As we say here, git&gugh the addition afrtﬁi%
‘subdivision to Rule 23 does not akaaﬁe»%ﬁgrﬁlé asmuéﬁ'as<§§me
commentators have urged ér,saggégzeé;;i%_iaia%é#ésétamake
the class suit device more flexible and to a&léﬁ»én aii,ﬁinas
of elaas suits that full and fair grateatien of the a%s%atsas
which is saié in the ﬁaﬁskarry case %a bs aecess&ry 1f the
absantags arg to be haané‘by the guéggant,. 8o thia is-a graQ
vision for taking care of that. | ' ' | |

)} %hiak it is a éa@irahlﬁ and a&eﬁni thiag.w

JUDGE 9@313% 3% e alwsys in the dia&raﬁiea ef the
court., | | , |

'-aﬁﬁﬂﬁ;ﬂiéﬁga Yes. 1 thiak;}%ae;.it-ﬁilz not .go se

'far"as»seﬁé of these g@mman%aﬁewﬁ %hﬂ“ghﬁ_the:fegrééaaéaéiva

rule should go.

Do you have wany of those representa-.

 tive aai&bpa?@.ﬁéfaave,véry £eﬁ,@%§ept ia’laﬁﬁr:caées;=f

,=.WQ»éaéftzha#a #fgﬁest ﬁatai ei'tgam,
lﬁﬁ;' §§§§ ia:a4§§ile/$§ kavé;Sémegvanél&é#atéf.ﬁﬁam’a?a very.
iatereagiég;. x:thzak the Qé&érié#ééeataag‘ﬁé'kséfwaﬁ this

7,§iekinsea v, Burnhaﬁ ease whgeh is stateﬁ in the middlie of

“page 17. ?ﬁare,%here was 8 faa& aalieetaﬁ by reason af the



successiul gait'aga;as% géﬁ%»éffiggrg’ﬁhﬁ had been claimed

have muloted the ﬁﬁ??@?%ﬁiﬁﬂa The eags has been gc&ég ﬁéé?f:;.vxj
’,gesd msaﬁ Yé§rg, sema of %he éisﬁ%iﬁuﬁﬁég are. d@ﬁé misaiagg'ff
and sa»aag In. tha@ easa Judge Leibeil éevisaé a schenie by
4@&16& he aﬁ%ifiad ali to aeﬁa in aaﬂ make ﬁhﬁi? slaiﬁs ﬁithia 2
yesrtaia.tims,, He eaiieé iﬁ " S§uriéﬁ$ eiass ﬁait.f @a tha basis{
.  of his 1&&@1 ’shar@ haa ﬁeea a 1itﬁis é@a@t as tﬁ ﬁhether yga ;fi
:i:egaid shat Qut tha iatexe&%s cf aayﬁaéy, eve& thﬁagh thay wera
not there. ff' v | 7- | :'»  : - : ’

i think we solveé it beautifaliy f@r him.; ﬁa Jast ’,
" ehaageﬁ %ﬁa 13&@1. ﬁ@ salieﬁ ia B bybrid elass snit aaé aaaé
"fthat ﬁhat hﬁ had ﬂanﬁ WAy eﬁrreaﬁ far a. hybr&d aisss suiﬁ, aaﬁ
éidn% ﬂaeiéa ﬁw spurmiss ‘thiag. L

aetuﬁlly, what hapysn@é wgs vayy aseful, hgwever yau
_19&& at zt §~da ua%;§a¢§;h§$,ﬁggy'waﬁ;é av§:r§a§e«gaﬁé;@ﬁfthe‘
Th@ alaim on hahalf eﬁ ths afiiﬁar wha haé ta preQ ~:

 duce the ftmé and m atin was amagkmg any iiabixa%y ﬁt au

 but as a parﬁiai aiaim %f he ﬁeulénﬁt gaﬁ gway 2rom thaﬁ

'1ia%iliﬁy, ha ﬁ&iﬁ ha aught to. kaep aayzhing that tﬁey 9euiﬁn¢t
"fiaé gﬁa$ih§s éi@triﬁutess fg@*, ?hs gaas%iaa was whathez ﬁ@
| 'ffhsV@ it gaié ia té aeurt ané gas&s@ araﬁa@, or wbaﬁwnaz,, |
R ?he sglﬁiian by éudge L@iball, aaﬂ aﬁf&rmaﬂ by us,
‘was &hat yaa éi&txéb&ta a8 1&rgar éiviﬁa&d o thﬁsa wha yat 1u

' £aair ﬁlaima ﬁitﬁim tﬁs gaxtgia §$ri@é %hat he gave, Tbﬁy atili
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weren®t paid in full, %@@ga@e the corporation bhad failed, %ﬁ%%
geened to be a very sensgible resull. |

CHA IRMAN ﬁ?@@ﬁﬁ%ﬁa What is your §1@§au?@ with %ﬁ%ﬁ
addition to Rule 23(d)?

JUDGE iﬁﬁzE:A I move it be adopted., 1%t is saﬁiﬁﬁiy
diseretionary with tﬁa court, and 4if there is any question about
their ?@%@?@Viﬁ these cases, I think their powers @ﬁé@ié.éa |

,gygﬁt§ fgzid I think this makes it eiaag that %%éy é?@; 1 a@%@‘
. its adoption. o | | K

PROFESSOR

MOORSE ﬁﬁé@r:%his, though, iﬁ I %m iaa
v%iveé in a mass tort gitaati@a &nﬁ saaa laﬁyey gets hold @2
another %ar@ ¢laim and ﬁr&ﬂg@ 2 class sﬁi%, X can b@ fa?@@ﬁ
%a come in and 13&&@&@@ in this siasg suit, can I not?

JUDGH Q%&%ﬁs Z,éaﬁ't agzisv@.yauﬁegaa That éa, the

'ss-%a?%'siﬁuaﬁiéa ié g@ﬁ@%&iiy»géi§g €@-bé; z'sﬁg§a®@, 8

‘ ggariauﬁ clasa auiﬁ cnge; and s§a§i@a$ aiaﬁs suitﬁ, according |
to the é@etri&& af Moora, @ﬁa er@&ﬁaﬁ %ﬁeﬁ, are a@§kaﬁg much
moro than 3@&a5e§,;

F&ﬁ@%ﬁ%ﬁ% %; R ezﬁﬁ'i kaaw 1 araateﬁ zassa,

| f% ﬂ&&%ﬁ %@ 8re agﬂ eﬁaagiag any Qf %%ate A lot
7‘,e£ §§c§ia araun@ th@ eauntry think we skauié, but we éaﬂ't .
 ¢§%&§$ Sﬁ?gﬁﬁ,ﬁﬁ@ g%gﬁzxaias; Sh&;;ig,.the»gr&ﬁr se&%&a&s,hayay
}%ﬁigh>havé’ﬁha§é %ﬁé éﬁ%ﬁ&wiﬁiaﬁéa'~ﬁgaia'i#'ﬁéa géér@'é‘ |
. 1amgaage, the f&rs@ one i@ a true azaﬁs suit %he aaeané a

&ybyid an@ %h@ %ﬁ&fﬁ sgﬁriﬁus*'aﬂé %be sgg?iﬁas 3&1& 2&%'%




very much @éae?t joinder. I take it that @g'raﬁlig'%avéﬁfi;
changed tha® at all.

?R@¥§s$§§ MOORE 5uégﬁ, uaﬁar youy seeené ss&%@n@a :

"'hare, su§yaﬁﬁ the f@éarai jnégs in a ela@s guit sanés aat 8
,natiea ﬁa all %basa @hn avre invel%@é ia taat mass tart ta eam@
~in and @f@ﬁéﬁ% alasms, what is zag @ifaﬁﬁ? 1 gst t&@ Eéﬁiﬁ@ w-ﬁw‘
‘f‘bat 1 éenﬁt ﬁaa% ﬁa 1itigaﬁe gy exaim.: |
| 3 33963 €&&§3‘ 1 should suppose the offeot is 3ast the
: §3mé és g%’isvﬁaﬁ;_ We sr& aeﬁ gaying %ﬁag anyboéy as cud afﬁ.
Yﬁi eaugea, again ge gusﬁe é&aﬁiﬁeﬁ &ath&riﬁzes, 3% iﬁ saié af
the apuriaus ciaas aaiﬁ tba% in gsaerai that is aniy an iavita»r .
";ﬁ&e& ta eeme in. Ia that reg&ré this %ealé m&ke ﬁha &nvit&tian .
 p@§hapa anzy a 31%%1@ m@ra yreeisa,, sut-there is-natﬁgng he?ﬁ /7
ﬁ aaé theré &s nakhing in e&r aarlier ?nies that say tﬁ@ affa@t
of %hat,; b o | |
| ﬁﬁ&iﬁﬁﬁﬁ ﬂ!?ﬁﬂﬁ&ﬁ* §0a1da‘ﬁ th@ iﬁgiiaatian b@ ﬁhat
;,if ya& giva thﬁ eaart gewer te 3aﬁi§y evaryhady to aaae iﬁ aﬁﬂ
7.1agga?t a ﬁiaia zs he haé ana, and ae dgaait show up, bis ﬂiﬂim
R is gea@? | 7, - " | ,., | . ’
2 J—i&ﬁ ew@g 1 aheﬁlén% ﬁhink go.
':f ﬁﬁéxﬁﬁéﬁ Bﬁ?ﬁﬁﬁ&&t‘ ﬁhaﬁ 1@ tﬁa gurpeﬁa aﬁ seryiﬂg
"astiea on h&a, %h%ﬁ? | a | |
" m&z ﬂmge st is th@ g:uxepass as imviiag my n

o - iav%&gtiﬁa &a ﬁémé in ss ?é& aﬁ@ hsvé xz, lass prseiss ba$ &n

",; %ﬁa %aekgrsuaé? ﬁhaﬁ is ﬁhe uas aﬁ ﬁﬁa &guﬁieﬁﬁ eiass suiﬁ at

: ¥
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all? 1t hes a wide usefulness, but it is a 1little yashsﬁ'%éiz
have the whole case tried at one time. |

I should think it is a definite advantage even in the
wass tort case Yo have them come in, generslly aspesking. Of
g@ufgé, there night be soms ﬁﬁﬂaﬁiﬁgi.ﬁﬁ you wouldn't say -
universally thet is so, but I think it is generally » good
principle that s court should €ry one series of happenings only
 ouce, if he can. Thevefore, I should think in the mass Sort
»sitasﬁiang 1&&& othaors, i% is a good thing %a have them ceme in.

© JUDGE DOBIE: 1f aéaqag%@ notice is givgn under the
Ben gué cage and the 3aégs«th£aks @0, he could make an order
which. waulé biﬁé avan thﬂﬁ@ who hadn't come in, aoaién'ﬁ he?
| éﬁﬁ&ﬁ ﬁh&ﬁﬁz That is %ﬁa seai gneat&an that 1

.ha?an't tﬁ@kl&é in the rules, and I aa aa% gure shaﬁ we shau;ﬁ.
ﬂrigina!&y wo 9&# ia a graviaaon aﬁgut zhe ﬁinding aiiesi of
the judgment, and we e?aatusliy S ook %hat out, on ﬁha &h@ary’
that we ah&uiﬁ a&% atate tbatar | : o

 §4 yau were to ask ﬁhat @&@ iaﬁ is gaiag to %e on
,ﬁﬁa Qubjeet or 3@% th& guliag w&ulﬁ ka, i éaﬁ't anew that I
aauié a&aﬁaz iﬁizgi ?&a ﬁ@as%e?ry aasa suggsstaé %b&% that
waaié be én@ p?éﬁﬂﬁs 12 ehey asa n&&&ee‘ @hexs waulﬁ ba tﬁa |
;aaéa%ians here iﬂ?ﬁlﬁﬁﬁ.v Tﬁe £1rs§ ia %hat 3 &hauiﬂ aupgags you |
would hava tﬁ ﬁava sema ée&iai%a ﬁnﬁﬁafiﬁﬁﬁién for that pra&eéur@
in @rdar te have tbaﬁ yraﬁesitiaa &n %ﬁs &augbexry case apply. |

The . $aea§é weuhs hé ﬁﬁathev yau e@&lﬂ havé that kind of
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authorization in s rule of procedure, because of course that
would be a defipite limitation. That is somothing akin to avl;é
statute of limitations or of that order. ;' » o
Neither of those is being aﬁ%em@%aﬁ'ﬁera, Wo ave né%.
making any express rule. Ve are not s&yiagtﬁﬁegé ig any power.
CHAZRMAK ﬁi@ﬁﬁ%&& That is my worry. x éa'aat'g?am
_%eaé to aaé@gstaaé thﬁ subject at ail, but wkaa you make & rule
 and, say, theve is a fund 6 be égsﬁribageé, and the court then
48 authorimed by rule to giﬁ@ ava?ybﬂﬂy in and require bim to
come in aad ??asaét his c3§im§'w$th$h§ reault, ggrz uﬁéara
stand it, that only those who come in take the whole fund, it
being inadequate to pay them in full aaﬁway,_%haﬁ Qgts'aut’fer'
‘keeps the chance of participation by theyiezlawg,wha don't |
apgﬁaﬁg does it not? It seéﬁ& ﬁﬁlm@.sha% is th@négegsary
: mpliﬁaﬁiw» | / - | - | |
As x sgy, X éﬁﬂ'ﬁ understand the subject aﬁ azl, 80
- ¥ don't suppose 1 om right. o |
éﬂﬂﬁﬁ-@hﬁﬁ&a  § ﬁauzé 1zka te say 2 3&%%1@ m@@e, a@t
_>1a@§e§sa$giy a8 to %hﬁ rasait whi@h 13 gea@heﬁ ba% af eaar&a =
as to the aaﬁura ei the 9rﬁbxea,. x éa think gﬁat it raﬁhar
»f”%shaavss us 0 m&ga ag aueb a8 @s eaa Qf the %ﬁiag, anﬁ o

f&éﬁ@h é %aaaaneé jﬁég@ﬁnﬁ so far as-wa eaﬁ. z ﬁeaa'hy ﬁhﬁﬁ

. that in the a?eﬁ ef evaﬁyans ake eaasiéérs this o aa@ tha '

_ﬁhi@f ones ﬁ%ﬁ a&a gaing s§$aé$aﬁsly zg aa&si&ar 1§ arg ﬁae

‘,fsahaiara s asyba t&@ laﬁyefs wilz Z&teg e deing na%hﬁag is
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ag muoh 8 Judgment against as @ﬁ@%iﬁé?iﬁg it 81l and doing %ﬁ;“ ff
Thevefora, %ﬁ%% i one of tﬁésersiﬁuaﬁigas whove, 12 tﬁ@?$ i$f§¥4-
" decision to do nothing, it ought to be on the basis that it 18
unwise to do anythieg @1%@;%@@&&%@ we w321,g§$,§13 the credit
or the ﬂigﬁraéiﬁg if vou will, | |

There is & very considerable movement which I would
gay i a@aéegieg;ig you want %o ¢all it such, on the theory
that the clase suit is not being nade ss gxeéﬁeti?é,&sriﬁ ahgaié,
be and, in fact, that 4t amounts to very 1&%%&@, and that this
would be one way of fairly taking up.mﬂtﬁa?§4uhere it is diffi-
mlt ov g@rﬁaﬁg tmpossible to get everybody before the court.

' As I say, the suggestion I nade vas a sort of

moderate one. I should BSuppose that %ﬁg-eammga% on that would |
~ be something like this: that this %a'hgﬁeﬁal, maybe &ke‘maabéré,
of the Advisory Comm

ittes are begimming to think about this
guestion, but 4t is only h@géﬁui'ﬁﬁﬁ it doesn't go veéy far.

I ¢think perhaps that agmaé be a sound statement of it, Bocause
it does go & little ways pervhaps, because it does try to make
gome guggé@%%aagg‘baeaas$ 1$‘§aes saaw,aaaé‘ahanea of developw
msatrgﬁ'ﬂhe.sméséeﬁg I vather &&anghﬁ it §¢§£§v§s worth while.

| As 1 agy; if we do a@ﬁhiag, §a,§a§ béﬁﬁar do it

| auiﬁé consoiously, %sesuﬁarit will be a&saﬁaﬁ that we did it
consciously and that we thought that there should be no loosen-
xagvéf the ?&%ééfaﬁ‘aii ﬁ?iﬁﬁ §xteas$§§'a£.tae use of the éiasa
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DEAN HORCGAN: Do you remember the c¢ase by Judge Eigggfff
on that halvdressing process, the beauby parior people, %h@fgff'°

an association or a group of persons

purporting to ra?ss&ggﬁ 81l
persons sho Wers using the device ﬁﬁ?ﬁﬁgﬁéﬁﬁ the country ége&ght
an action against the patesntee to prevent bim from bringing so
many gaiﬁa; Biggs said it started as & spurious éls&s suit,

and then he imdicated at the end that the judgment would be

_binding sgeinst the defendant in mll mctions if the defendant
did try to b@iag aﬁ%éz aetiease’ Do you vemember that case?
JUDGE CLARK: [ Eﬂg@gﬁ@? it somewhat. I have fore
gotten the details., ©Of couvse, that is ﬁa in#@festiag‘paigﬁ
auyway, . | |
DEAK Q@ﬁﬁﬁﬁé That is a'hgas tort, practically, from
the etﬁarxazgla; a whole g%auﬁ of poople committing the samé’
kind of ﬁéﬁﬁg;'gau gee,
| | éﬁgﬁﬁ,éﬁﬁﬁxz 3@% you ﬁgvs t#at gquestion. We are not
tﬁaﬁ&iﬁg that one way ov ﬁﬁa other ﬁe¥és‘ §§ﬂ§ qaasﬁiaa oxists

now. What would be the law a8 to tk&ﬁ?‘

‘ 1 tﬁiak we éa touch it, mod I an

‘not sure %hat people. Eﬁ%ﬁ haﬁ we have touched it, by your
second mentence, “including notice %o come 4n and present claims

-Vsﬁé.éaﬁansea;“ If that 6@&3&'&»&9&& that they are barred, what
does it womn? o

| MR. PRYOR: Isn't an@'ef’thg;ﬁain purposes of the

notice to enable the court to determine whether or not the
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claes iz adeguately reprosonted?

PROFRESOE MOURE: Then what 18 golng %o bappon?

MR. PRYOR: I do not see that there is » neceseary i~

pliontion thait they arve golng to be E&?ﬁ@é if they 4o not come
in. I£ nobody comes in, the court would probably resch %ﬁé?gﬁaw
clugion that the class was vot adoguately ?ﬁ?%&ﬁ%&t@ég anﬁ ﬁ@a%@

%ﬁk@ his ﬁ?ﬁ@ﬁ %@ﬁﬁfﬁiagiya

o
-

Let we present to you this cawe,
which involves the Perty Amboy disaster,

DEAN MOBGAN: Yes, I remember that.

%: The ?3&@&?3?@&3& Eailroad byﬁugﬁ%
& sult in the noature of 8 éegiaxg%a?? juégmaaﬁ action ag&iasﬁ
four o iiv&,éigﬁgﬁgnt éa@@aﬂﬁnﬁsa picking cevtain ones out
to ?@p?&&%ﬂ%lﬁﬁﬁ4éﬁééa §§@§@$§g iaﬁeséégé that ﬁaﬁ_baam éamagﬁﬁQ
‘ §§§ aeanﬁy,"§§&§aﬁarrsa1 géép%f%?.éﬁ&%#é@»&nﬁ then individunls
to r@gfeﬁéﬁﬁ tort glﬁzﬁaaﬁsg They szsé‘gééaé tae'ﬁaiﬁﬁa sgggas;
?&@?@ had boan @ ﬁﬁﬁ%&? of auét& ﬁraﬁgﬁﬁ in v&ri@as
'giaﬂ@ﬁ in @%&%@ ﬁaurtsg and 8o on, baﬁ they ﬁer@ trying so ot
8 éﬁelﬁratiﬁa ag&&aaﬁ ﬁhasa saﬂaaiiaé yapr@ﬁ@ntaaivag thag
N F@ﬁﬂ&?l?&ﬁiﬁ %&é B 2&&%&1&&? %@ %hemg aaé aﬁ aﬁﬁitéa& ﬁﬁay _
.'iﬁagﬁéé ﬁ@ agsaéa %a@ vayiﬁug s%a%a saﬁ%@ tha% haﬁ basg &waugﬁt
: _-ag& iwt maywaaiag |
- The 3@@3@ éismisgﬁé iﬁn: é&ag he said %key eguién'ﬁ
got & deolaratory 5&&%@33@ aaii@a against the ﬁaiteé ﬁgaaaaa

‘f&aﬁ twﬁ, he couldn®t aagaiﬁ & state eﬁart ﬁraaeaéiagq
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8o 1 guess nothing really dame of that, but under
this would he have the right to send out notice to the various
people who had gotten their suits started that, nevertheless,

they must come in and present c¢lsime in this action?

IDGE CLARE: It would seem to we to go back te the

questions which are really presented %y the vlass action,
I would put it this way: @akﬁ the case that I Qg@&k of, which
| is é&e @iéﬁia&agrggﬁéi X ﬂk@uié ﬁﬁgﬁﬁﬁé Qh&t if Judge &s&kezl
had been aarrae% ia ﬁ&yigg that that ga% a sgnriaag eiﬁss saiz,
sithar ﬁi&h or ﬁi%heat tbi& prgviaiaa, ée@aas@ | 8 é@n't tkiﬁk
this mﬁké& @ xeaz ahaags, his éistrlﬁaﬁian would h&v& beon
quite iliegal, gniﬁe 6??6&@@“5« i deﬁ't balieva ﬁhat there
wenlﬁ bave been autharity fox iﬁ. . 7

Z do thigk ﬁﬁ&ﬁ ie ﬁa& ga%sibia, by sayiag Eh&% there
wan 8 funé in the. eenr% ﬁhiﬁh haé assa aza&ﬁaé by tﬁﬁ jaﬁgm@nt
againet %hi& efiiear; tha% yeu ﬁagié gske ghe éiﬁﬁributia§‘
S ﬁill say th&% kaé ﬁé asd 8 ?uiﬁ iike this, 2 sheul& hava

’_aaag@seé 1? wauzé hsve ﬁa@a maeh eiearer. ﬁa haé no g&rti@nl&r

"ﬁfaeééeaﬁ iﬁr ﬁhﬁt we haé an @ur Biakinﬁaa e&%e. ,<

£€ mS? b& aaié that tha 8&?23&@ ﬂau?t ﬂ@n&aé Q&?ﬁiaxari
aﬁé &ayh& y@u eaﬁié aay i% is ae# Gaﬁﬁbiisaaé,. After azz, thexa ,
.iggs 5O gﬁg@@ﬁuzgg ?he praaadnrs ﬁ&s raaiiy warﬁeé aut ia thst
e - , ,4v “,‘ ,l ,:’ »”_ |
o B&li, X éaa‘t know %h&t gea asaﬁ ta anﬁﬁes %hia,\bnt

é@ yau tﬁsa& we asé aay anﬁhar%ﬁy fas ﬁ&&% we 316 sa tkzs ease?
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PROFESBOR MOORE:

I think se. I think the fund eagas‘:»
are 8 Little different from Just the personal liability. |
JUDGE CLARK: Of course, in & way that is something of

a name. When the action starts there is ﬁérfﬁ#ﬁa v?au enter
Judgment in %hiﬁ case agaiagﬁ ﬁiekiﬁééﬁ sond tell him he has to
pay out of his a%n peakst for %ﬁat we eall aia ﬁai&i&a%i@ﬁs, and

thereby you ge% sametking ye& isbel a §ﬁné, it i & 1%%&1@
| gragsss of ;ﬁlxiag yeﬁ?ﬁ&ii np, |

DEAR m »ﬁ AN

: The 11&biiiﬁy is aaﬁahlisheé,

JUDGE CLARR' ?ais iﬁ&araﬁ & ge%kad, I thiak, and
éae&n'% aﬁange taa rigaﬁs. an%a ue abﬁnzé ehange eha fighﬁgv
'-?ha strictness wi%& %hiek zlaaa’$aits aave haaa‘v;eweé in ouw
.ruza, 88 yau kaes, h&g beea gm&%e éritaeizaé. ?§B?§ iﬁ, ai*»
'aaarsa, one yrabiﬁm ahan% %hia. 3@@ aaé gﬁen 311 ava?g peagla
are going t@ ziakér @ith ﬁhe &éaa @ﬁ %b@ %1&33 sai%. Ve aaé a
. case tha$ atruﬁk ﬁ@ a8 hﬁving aame amu&iag ieaﬁures, aaang other
| %&iﬁgs, T&%ﬁ zs 8 ﬁaﬁa ﬁhieh ia gﬁiii geaéing bstw&ea ﬁhe
‘ﬁiﬁﬁr;ge court aud us, aaﬂ even@u&liy § tak& iﬁ ﬁithant qa§5w
tiﬂn i% ha@ ta g@ to th@ sgprﬁas %aartg a gas@ u&éra ths vgliaga."
of Qeﬁarﬁars@, aear the xélawiiﬁ agrfzela, has aa@g iz a |
ar%&ia&i afﬁs&ge £¢r aay%aéy ta flg aver shat viliage 1@5@3 ;

- than i, 9&% faa%; | 1 | »' |

0f geur&@, %hat has eraaﬁed all sar%s af prablama fay

iéie@%lé.' ﬁaﬁu iﬁ girﬁﬁ ssarteé ezeve& ﬂﬁﬁﬁﬁ?é&%l airlinﬁs,

ﬁha §9§$ of Eéw Yara autheraty, the eivil Aaranaatiea
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Administrator, and practically everyboedy they @éa2é §$% in §r§$;;?_'
that side, started an action for an injunction and a é%ai%rsé@é%
Judgment that the ordinsnce was iﬁ?azié,’ |

The defendants, who were named as the ?111&§$>@£f§@éﬁfw‘
burst and its @ﬁﬁi@%@g? %ﬁﬁ?%iﬁg with iﬁsmgyeyaaé_éﬁﬁggii, then
.éf course sunswered, denying all %haﬁ, gud then put in'a ﬁ@§ﬁ$s£@ ‘
s&aim ﬁar themselves and f@? all a%he? pers ong simizarzy gituated
%8 yraperty ouners in the vill&ggi @3&&&13@ éaﬁagﬁ to %h@ir
property iaﬁezesﬁs from ﬁ§3'1§§4figiﬁgg

§ﬁ'§a§f§aea;%@ ﬁux'@éuéﬁ seversl times. We sustained
a tém@ar&r?.iﬁjﬁa@%iag, aﬁé.ﬁé_uphélé %haneﬁaaﬁsrsiaim on the
',gréaaé.thaﬁ a&l’ﬁhéﬁé %sgasg’haé to be éaé&éaé under the famous
- chicken G&EE, you ka&@, ﬁh@ ﬁapga came that came uy fra& you
poople in the gnar%h @irﬁaiﬁ A think,

What I %haught gas @ gagﬁ Joke was that the plain-
%iﬁﬁ@ yont ta Juﬁge &Exu&ga gnﬁ m@vaé th&% %ﬁe eaunﬁgrQZaim and
the ansvwer, too, mo far ms it eans@rnaé ﬁhe represen%a%iva 3 -
dotendants, should be stricken out. Damned AL he diduts do it.

?ﬁeﬁ ﬁh@ villag& and tha aﬁfieaxs apﬁésiaﬁ %@ as,
_%hiﬁkiﬁg they were verg @aeh hart, &i eaara@, %hey k@gt %alkw
iag about %ﬁs rﬁggaﬁeniaﬁzV@ @efanﬁ&ﬁtgg anﬁ we éan*t ka@w %&é
they are baeaas@ &akﬁdy a8 yst has skaﬁn ag as tha @agxagantaﬁsva_
 éa£e§ﬁaa§a.. |
Aﬁ 8 ma&%ax @ﬁ f&et, ﬁh&% %@ éi@ aa that wag to @ay

they couldn¥t aype&% %@gause the @réay éi@a*ﬁ s&saaﬁ te aay%hiﬁg;:
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Is there any difference between %§§5@»1~
. two types of ceses ig the power of the Suﬂg@?_ Where you hévé“;
a fund, of course if the Judge gave it %@ A, B, €, D ggé £ and
that is 81l the ZLund, tha ﬁ%ﬁ@?ﬁ /re b&rreég The iﬁ%ﬁ%@%gg
are somovhat hostile., Ve hava had a au@%@g of labor ouses.
Ve haé_éaa éae é%har day about saniari%y w&@z@ men go to war,
rﬁﬁara is no guestion zh@?a; &13 ﬁhaaa ‘mon who went to war snd
then ggma back have the same interss%@. E?@ry one @i theﬁg of
course, wants his gaﬁiaﬁiﬁyﬁ ?hera iﬁ no ﬂueatian that anyone
| who is fighting of e@ggsé %siﬁigbﬁiag ﬁar that grau§§

Ia theve aﬁy diﬁfaraaea iﬁ thasa cases? 'E§ ya§ see
what I mean? Tou bave hﬁﬁ%&l& iateﬁesﬁs, ﬁﬁd if yau gzve it to

Sone ﬁﬁé éi?aﬁe the whols fené %hat aa zhe aaé of ig,

DUE CLARK: @% §aurss there is g-éiﬁﬁgzsn@a@~ in.
one case there isZséﬁé'man@y'thaﬁrfaa'havs ﬁa divide up, ané'iﬁv
.ﬁhs e%bef iﬁ iﬁ 3u§% t&a% you mage a ralgag of 1aw as %@
a&nierityq @h&ﬁ@ ia that éiﬁiersaaé,

4 ﬁﬁiii iaﬁi 8 1&%@1& narvﬁn& ab@ut ﬁaat we ﬁiﬁ zhera"
You see, this i& what we ég, xe&21y=; Yaa Bay tais 1s a fund
for A, a, ¢, », aud B oo »_1 | TR |
%hay nre %he eiaimﬁnﬁa. ,.“‘ R
?ha éiiiiauity with aux ease ﬁaﬁ that

D and % 3uaa ﬁiéa't show up aaé ﬁa?e grgﬁﬁhly éeaé, %eaausa 1‘

time @aé gaaaaﬁq X% waazﬁ b@ eaay aaaugh %ﬁ diviéa %ﬁe £aa§




268

into the five parts, but what would we do with those two paris
for the twe people whe §a?@a'ﬁ around.

In the case I spoke of, where %ﬁ@laeagﬁ_

thought there %éa-aéegna%g roprogentation, he gave the vhole
fund to A, B and €.
JUDGE CLARK: That is Just what we did,

JUDGE DOBIE: What 4% D and B showed w later and

k23

said, "Ves, you did give us notice, and g0 on, but we ﬁreig@ing
to attack that Judgment.”

JUDGE ﬁ%ﬁﬁxg ﬁﬁat wo hava done S0 far is that we have
done just that, Judge Leibell did that and %s'sifgraﬁé_ LL)
gave the shares of D and B to A, Band C. D and E have not

'shgwa uy, a0 we aavsﬂ'g the qaasﬁiaﬁ @i what might bappen ﬁhefa,

za ths laboy eaﬁe, 21l these men went to
war and cam@ bﬁ@&s anﬁ we ﬁgy Ay E Sﬁﬁ ﬁ &?ﬁ %ﬁtiﬁi@@ to
aasiﬁxa%y, they all gaﬁ %%$ ané %héy ax&-aii ?ary happy &ﬁ@&%
iﬁq- The only conflict of &aﬁ&ra@t %k@ra ie the §snpa§ tﬁa%
thoy sgmpeé @?&§a ﬁs X uaﬁaysﬁaaé iﬁg ﬁhi% ﬂeaﬁg'ﬁ 11%1@%%%
about the power of the @ﬁ@?ﬁ at aiiﬁ -

JUDGE CLARK: I ﬁhaaié aaﬁ %hiﬁ% &% did. I think
'%héﬁ guﬁt y@&%éé@& a aatﬁaé whe@a%y, if sh@ @aar% h&s g@ii@m@é
1%, you can make %a@ é%s%yiﬁa%ﬁan &a %&@ fﬁﬁé aasﬁ of %ﬁ@ kind
'3 put, But X éan'% %b&ag ﬁk&% a?@a tb&s raiﬁ wnaxé #etbie the
duestion of %ﬁ&ﬁ ﬁi%h% &gpgea waea %&ﬁg aam@ %ae% it D anﬁ B

ever. %hawaﬁ agg i
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UDGE DOBIE: It just gives the judge more clearly

certain povers to Bet a wore or less interwedinte or finsl J»"
{ order, XIf that is the intent of 1%, it sooms to me 1f it é&&@ﬁ
glear what %&é npafore unclesr, 4t 18 & good @?@Vi&&ﬁas‘

My guess is that wost of the courts would hold that
they had that powew @iﬁgégt'tﬁis section, Charlie. Don't you
think s0? | | |

1 rather thivk so. OF course, it is the

kind of case where & court is gaiag to fool some 3&§§uiﬁaaau In
é%@ ﬁﬁ%$4ﬁ$ ﬁ%&,.yéu can @ﬁﬁééﬁ?@ sone gﬁrﬁﬁa ai%a&éaziﬁag“ You
-@aaéé not want o glve the a@%xa& %ﬁéﬁ to the W@@ngﬂ@er. He,
bﬂ?igg @%&11@5 the case along for %%@ o %Brea ye@ys until

- people é%@ﬁ, should na% tﬁer&hy reduge hia ahl%g&%&aﬁ, bat COPe
tainly we a&gh% aa& %a hav% it ga%% in - ta court and %aa eaar%
»'@ﬁféaiaiﬁ not Rﬁﬁﬁ what ﬁﬁ do @iﬁh it.

kiﬁé' ﬁ: ﬁhﬁi?ﬁﬁﬁ, i nove %aa aﬁ&g%%&n.

B DOBIE: I second it.

AR ﬁi?ﬁ%ﬁﬁ&» Any ﬂurahgr é&aeaﬁﬁiaﬁ?

AEE in f&vax @@ &da@%iag t&@ aﬁﬁikﬁaa of %&ia gs{g}
any ”aga”; a@@é&@ﬁ;

ﬁgﬂ i %@&3& zik% %@ be @aunﬁsé,

Eﬁ}‘mﬁﬁz&z 3@ is ﬁawi&éa

:ﬂwggg\ ﬁh$ aeﬁﬁ 3@ Ru&% ﬁ%s and ﬁha% iﬁ 8 very

&?@&&1&&@&@ one a& we have $Eﬁﬁ airaa@yq %a h&d a gﬁgl%ﬁiaéry

canter gn %ﬁ%ﬁ, %ﬁ a&% ﬁaa Eﬁgii&h @gyrassiﬁﬁa; ?&ay ?@f@? to
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pre~trial and things like that as a preliminsry canter.” wa §§§ff'
ons yesterday. f -
There are two parts to Hule 25. While éha_@vaéualz.
guestion is somewhat similar, they have to be aaaaiééraé
separately. The (a) part, which we will take up first, is the
case of éeath of a party and bringing in & personal representa-
tive; The other division is tha‘gublie officer one.
~ Let's comsider first the (a) part. Here the proposal
is on ﬁags 18 of ny September draif, ’en pages 9 and following
éf 0y ﬁaréh dgaﬁt. I have tried %o sﬁm@ariﬁe the result of core .
réspoadenca{.partieﬁlarly gérresgénés#ea with the &tiarnay
‘,Geaerﬁl, I will take t&ai up more éhan we get to the second
qaw&tia& éealing with publie efiaears, becaus@ he had some very
éeiinits ideas om that, as I guess everybody does have, although
they agy_aaf be the saée'idaaa, because it is & troublesoume
ﬁ&ﬁﬁgr, | |
| Té return té %hi@'que&ti¢n4of substitution, we nade
Vreﬁammeaéa%iaas &efara, yau ﬁill re&eﬁber and the Qeurt éié not
aet; ﬁheu soon decided ﬁbe casa wh;ek ia aited on page 18
Aaéarsaa vgv¥u§gkaw@ 1t may well hav@ beeg iﬁ—tbis onse aa in
the ﬁiekman Ve @%ylsr eass anﬁ 1ika th@ questian o£ sa(b)., |
j?h@ve wage cases penéing 1a %he anpreﬁa Qourt in all of thase,

and thay yajeetad the am&nﬁa@n&s,_ it may be Sust beeaaae they

- did n&t want to &ff@e& the peﬁéiag @asa, 9£ eenrse, it may bs’:;ﬁ._

'tha%,%pey waaﬁ$§’$§,ﬁa:mgreg 2 aea'ﬁ knew, au%atbatwis thg,- o
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si&gatiﬁﬁ, o

The Supreme Court said that this provision ﬁﬁﬁﬁdf@?éﬁw
E ate "hoth 88 a statute of limitation upon revivor snd as é.waﬁw'
date to the court ﬁ@ dismiss #an agtiaa'ﬁas revived within the
two-year period.” The Court, you see, gave it very gfiéctiV@
and, I think, realiy_ﬁrasﬁie limitation, -

| 'ﬁﬁ that time the statute upéa which ﬁhe;rula was saséé |
-was in axiﬁﬁaﬁéé; It was not until 1948 that the statute was
»?epaaieﬁ,'aﬁd ﬁhaﬁ is referred to ot the very foot of page 18.
But the s%agkté was ?ép@aze& by the Revision Act of 1948 for the
#tatéé reason that it was "superseded by Rules 25 and 81 of the
F@éérai Bules of Civil Procedure.” %huﬁ the rule now stands
as a st&ta&a @ﬁ limiﬁatians without support in the statutes.
- Wa sgggasﬁ certain guestions that might come up.
; Tﬁ@m is the gae@ti@n of @mrean validity, anyhow. That is,
might not the #aig-bé considered invalid if it is a statute of
linitations, on the theory thet that 18 not properly a pro~
cedural auﬁjaeﬁg_ ?@a have some fur%h&r.éatailaﬂ questions.

One ai'%ﬁa ﬁas% inteéaating is its~e££eet in éive&aityv
cases. Buppose t&are is a aﬁate 1&% ﬁaiinitely yrovidiﬁg for
'>gubs€itut&9a, S should axpaet %hat generalzy ﬁh@ga ﬁaaié bs,
becauge this i& aa eréiaary ﬁtata gua&tian, and thay nust ﬁava .
‘8some ﬁystem, wheﬁker praseribaé by sﬁntute er by their awn
graeti&e.‘ In's ﬁivarsity ease woulé this praviaian evarride?

if it wera ﬁurgaaat ta a feészal ﬁtatute, elaarzy y@s, bacause ‘
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Erie Railvoad v. Tompking does not override sta%ute@} and if,ﬁ§§g5
-angresﬁ haé'p?aviéaé a8 limitation but if it remaiagla ?u1§;é§i
2 court, what would be the situation? That is part ol the ﬁuééﬁ_»
~ tion that comes up. | B

I have approached this somewhat, as I indicated. We
have glanced at cases, and this rule is now bef@ré aneﬁhéx,yaﬁ@i

}af ny cé&rt'iavﬁhe cage that I iﬁéié&?@d» I aheg}é«alﬁagt‘ﬁhiﬁk7

: it would be very‘éiﬁfieaiﬁ to say tﬁaé'this is & v#iié rule éﬁ
yroeeéaré ia‘ehaag eansegaaacas. |

ﬁa.i§3§3§§a‘»3 don't quite ialiﬁ@ your distinction
petween the efficncy of a foderal st#tuzs'snd the effieéey of
a rule iﬁ so far as'grie Bailroad v, Tompking is aaaesrﬁaﬁa
1 would think that the rule and the statute would be on the
. Bane iaetiagg If you could do iﬁ by statute, you ecuia do it
by ruie,' The only quésﬁien»%here is whether it is procedural.

MR, PRYOR: That is right.
| ﬂ#. tﬁﬁéﬁﬂé‘_lf it is pra@eéurél, I think we can do

it by rﬁie;' ;f‘i%}is aet_praaeéursi; you couldn't do it by _
fedoral atstateq 1 do aaﬁ follow &aaf doubt on that ﬂﬂiﬁﬁ» |

38&%3'@&&&&2 I will put it this way: The power

given %ha'aapreas aourﬁ»uaéer‘zhe statate-is:very égfiaitely
limited to procedural matters only, aaﬁlaot’sifsstiag éatﬁa?s~
of 3nr13di¢t&9# and not gfiéet;ag aat#égé'ailsghgtanaé, for
that matter. 8o I éh:ak,tha aigiéreﬁge/i;ﬁauzd;maké,ﬁera 2@5; 

tween a statute and & rule 18 that the rule omn not be as an
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Act of Congress. 8o a rule @ﬁét be limited to procedural
matter. I think that ig the real question, |

| 4 subordinate part of your question was as to gsgi

effect of statutes on Erie Railroasd v. Tompkins. @sxeﬁurgﬁ

that, too, you may not be too sure about, but I had giﬁays
supposed and still suppose that Congress could set aside Erie

Railroad v. Tompking completely.

It 18 true that in that gaaaaé case Justice Brandeis
talked about an uaggnﬁﬁi%ugieﬁsl course of aanéuct over the
 centuries. What he meant has never been solved, so far as 1
gag fiéd'éut; by anybody. I don't see that you have ever been
: able.ﬁe'p§t éay'asaning<i3lthat. vﬁhether hs'wag referring to
this ssrt of thing or ae% 1 do not kaaﬁ. At aay rate, for
@hazever it is worth, I would say it geems to me it must %ﬁ f
part of the ﬁuaetiea of Congress which ¢an state the jurisdic-
tion mﬁ the iaéagal gaurts aaﬁ oan stsga w&&% they can ha&r, and
| so on, I shaalé think that ﬁcngrssg eonié eaasﬁitut&aaally
provide what sﬁanlé be the a@a&aa iaﬁ of the ﬁa&%eﬂ States si
they gantaﬁ %@.

ua_-azaaﬁné~-sa§gaée Ee_aﬁeptaé'y@ar auggﬁs%iﬂa and,
to give color to your f@&rs,,a»sﬁa?e'#t&t&éa’§hﬁalé say you
shali neéer'?eﬁussfga substitute ﬁiihin ten yeérs. and a?ary;
body ge&eeéed eha% %ea yaars was snreaaena&le, waulé yaar new
rule stand up thea under year éoa%t?

JB@&S,Q&&RK:' ?hia sa&es baek 39 whether uﬁéer %he
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presept situation that state provision %ﬁnlé govern in thé»l'
federal courts. Ve have novw passed the $@in%,‘§ taﬁa’i%,‘tbgﬁ"
Congress could change it. Certainly I thiunk @sﬁgéeﬁs could
change that, as I bhave indicated, but Congress has not done it.
There is‘guaétiaﬂ'aa to the validity of the rule.
o ‘ﬁaé answering your question, I am sfraild §:ﬁﬂ§1é have
: to say aaﬁ{haiég much as I dislike to, because I don't like
‘Erie ﬁail?&a&é v. Tompking -= 1 think it was a horrible throw-
‘back and hé?algﬁ4ssié éft@ﬁ, but we %avg got it - I think X
"‘ﬁaulé have %ﬁ $ag-&haﬁ in a diversity eé%e of tha kind you put,
a vai&é'sﬁaﬁé law, @ven though it saéms very uaraasanabiag'ﬁagt
be applied. - | |
MR, LENANN: On this point.
| Jﬁﬁ&g CLARE: Yes. You kéeﬁ where we have g@%ﬁ@ﬁ
#néar-ﬁh@ Erie v. Tompkins rule. ﬁur'preaant bible is Guaranty
- Trust Co. v. York. That ﬁas-sﬁgﬁieé ?rﬁﬁ&iartﬁér's biss or
edition, or what-not, to the Erie Railvoad v. Tompkins case.
zﬁ'that éaaa ﬁa aaié.we maé% geﬁ'&eyeaﬁ any mere %agshlike
“agbﬁtsneé" and "procedure.” Those won't do. Those are Just
a$31a§diag."?here£oxa, we must ia@k éaﬁ whenever ﬁhérfnZe
would substantially affect the result, then it must be binding
on the federal court. | | | o
| Qegtsin;yvﬁhia would aabﬁﬁaﬁ%isziy aifee§ ghe result,
and therefore it'ssams to me tﬁé%xéaéar the &uaranéy Trust rule

th is awe
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MR, LEMANN: When I was teaching conflicis years ggé,
almost evéry procedural rule would substantially affect the -
result and affect the rights of the parties. If you are going
in that kind of language, you would wipe out all distinctions

between progedure and substance.

DGE CLARK: ©f course, you say the same thing I have.
sa1d in my day. It séams to me the situstion is really dvesdful
aaﬂ vsry ominous . fhe aniy ﬁhiug we ospn say is that the a@@ﬁ
rbeﬁﬁ isn‘% éraggeﬁ a1l the while ané iﬁ may not coma, &u% it
seens %ﬂ ne juaﬁ a8 you say. |

| - Let me put %& %&i@ way: '3% every case that has gone
to the Supreme Court they have upheld ﬁﬁa'state vight. ?hefa':
have been dissents. Justice ﬁaﬁleﬂgé'éiassstéﬁ at some 1@#33&
in one of those. There hasn't been one where they have goue
away from this, E% Sooms éa m@ aaﬁ%lyeu'e§a got a'eaéa up to
the sagrsme Qnarﬁg lat tham seﬁ%la i%,

I haV@ wriﬁ%aﬁ aiang %&i@ 11&@, and there aaﬁe been
ntheré. A gra?asser g%_ﬁarﬁélz wrote an article with a very
good %i£3§i “§33?$ Brie." 1A miéﬁ?lgﬁ? §§a% Professor Moore and

Judge ?arkér~§ay we are prophets @i'éégﬁg g&s@aaﬂrss;’ They are
4Emare haygiui; | L |
Al ¥ naﬂ aay i, ii th@y are ap%iﬁistis, God hie@s
them. ﬁevarﬁhsie@s, ¢ ﬁhiuﬁ the situstion can be gateﬁtzaziy
very baé.

MR,

LEMANN: You have snother point apart from power
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| the desivability of changing the rule. Is that right?

JUDGE CLARE: What I wanted to do -~ this is aﬁe&%ri'
all we are é@iag ~= 48 to try to take the question out of the
rules. Ve are, so to speak, avoiding the main %ssu@ra good
denl, as I wrote %o Mr. Brownell when he wrote back and wanted
2 change along the 1ine we had done, but he wanted a little
more. He wanted to make divisions between classes ﬁf-éﬁits
'saé‘anﬁ thing and another.

| &3..&E§§§§= That is the other subdivision, and we

are not there yet.

JUDGE CLARK: It is, but I think the question of
power is about %ﬁe sane on the tﬁe'ai them. Bo I sugpested to
him to have this really done right I think you would need an
Act éi_@aagféégg an Act of Congress that would cover all these
p@iais,-iﬁelnéigg divermity cases or broad enough, whether it
.sﬁeeifies éi?aeﬁiy or gaé; thatvit takes the diversity cases
with them. I don't think we e&n do that.

What we have done h@re ia in the main to ﬁaka out the
time limitations.

JUDGE DOBIE: You take out the two years and sube
stitute "a re&ééa&h;a time."

JUDGE CLARK:  Yes. |

Jﬁﬁﬁﬁ B@ﬁzgz Yasg thaﬁ'naﬁ the basis of the decision
in the case ai Rgrrisan ﬁilliams?

JUDGE CLARK: §s, not airacﬁiy. I think you could
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any aé was 8 kind of brouding omnipresence back of it, but é%ﬁ:t |
~ Harrison Williaws case was actually a ruling in'bamkrngﬁgywiaﬁg‘;
You know, I dissented in that case. I thought, using the tégﬁm

ruptey doctrine, you didn't need te be bound by Erie Railroad va"

Tompking .

DGE DOBIE: These suits were brought against Central

Btates, this corporation that My. Harrvison %illia&é used to set
'ag hﬂiéiag @5@@8&1@5_6V6§?’§9§@§?; Wednesday, and Friday, and
- dissolve them eveﬁy_fuaaégy,;?hnrgéay, and S&turé&y. When the
sma&e cleared awey from about ﬁ@?f? af his bolding gamg&a;és,
Mr. Williams had the beans and the other people had the experi-
aacs,‘ 8o we aaths#i%éﬁé'suit to be brought in New York, re-
versing Judge ?éliaxé; against Mr . Harrison Williams, and we
got judgment in tﬁ?réiéﬁ?ict court for & flock of millions of
dollers. Then té# ﬁuéremé Court reversed it. You ail reversed
. : , : o | .

sﬁﬁﬁg‘ﬁﬁxwﬁﬁg Judge Clark, was one of those later
gloss on ﬁrié'égs@s>€hat-iﬁvelvas the éﬁétute of limitations
the ﬁuaraﬁty Trust case or one af %ha ethawﬁ, one of ths later
ease& that held that & Stﬁt@ sﬁaﬁuﬁe af limitations was subw
&tantzvé aﬁa a@% procedural? | |

- JUDGE cggagsgfx nay be wrong, but I thought th&ﬁ case
bad never been sctually decided by the Supreme Court. It has
‘been decided by the lower courts. 1t has been decided hs’thé

Tenth Circuit, and in every case I know of it has been held
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gubstantive.

UDGE DRIVER: In three of thome later cases, 1;;£aa§a§:

there was one that Jdid dovelve 1¢. |
JUDGE CLARK: There were three later cases, but they

involived the aa&ﬁigg éﬂ process - Herchants Transfer %e;;vﬁk

gaggg; e

30 éazﬁgas @géar 3&#&1@# Frankfurther's veasoning,
?§6§$v§§,.37$té%€ s%étut@\gi 1&mitstisgs»%euld gubstentially
affect tha:?éguit and would be éa@@%ﬁ&tiv& under his general
definition, would it not? |

- JUDGE ﬂ,ssﬁi sf eeaﬁse, ﬁésxﬁﬁty Trust Company itseld

w&s a g&asﬁien, ﬁﬁ 3 rae&i;, of iae&as ia ﬁaacazleé egaiﬁabl@
: ;s&its, The zheaxy 92 that is aergainzy 3ua% what you say.
=£ don 't bﬁiisve.ﬁaefe is aay e&eapiag %ha question of limita~
tonai o | |

: ﬁgéﬁ §§as§ag' z m&aeii am’éat 80 sure th&t k zsmiﬁga
'tiaa on revéver af ﬁeaﬁiag actieﬁ as egu%valaut zn terms of
'aubstaaﬁiva 1&@ %a a statate of limitazieua on tha commancenent
of an aﬁtiaa‘ ?@& éo hava an agﬁicﬁ penﬁing whieh would lead

|  €9 briagiag sn aneihsr ymrty in %ke plaea ef ae&eane who has

',éieé¢ § myseii wenlé ratﬁer aﬁt aae that q&a&tiaﬁ z&iﬂeé.

> 8 eauién't f;aé suy egges whiea helé 9therwxsaﬁ ?heya .
&ﬁ one sta%a ease whigh s&ys yavivar is 2ameéisie i fauné no
atﬁer auth&wiﬁia& one way ar th& ﬁt&eg 3& th&t ﬁuast&@n. in

%he msaatiﬁﬁ, ysﬁ have aad ﬁﬁngveﬁs repealﬁag its own Act on
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the basis that this rule is valid, You have nov also the

Supreme Court about to take action on the identical @aastiééiiﬁ'

ites own court. |
Po raise the question of the validity of this rule

-~ would immediately raise thé question of the validity of what

the Court itsell is aaa9§$aksag to do. So I would rather by-
pase that @usséi@a and asssune that %@ have the ggwaf,,aaﬁ decide
.whaﬁaver we want to do on the terﬁs of limitation. |

| gu?ﬁﬁ ﬁﬁxﬂﬁﬁs I ﬁaﬁlﬁ aake %ﬁ@ sane ﬁiatinatign
that Dean Fixsig hasm., I %hiak it lies ﬁi%hiu the powers of the
eanrt to raguifg reasanably exgediﬁiaaa pr@séau%iaﬁ of iitig&a
tion. I would make that ﬁiﬁtinetiaa, bnt the high@r courts do
not aiwags ses @yewtaaﬁya ﬁéﬁh ne, ijéen't know what the
Bupreme Gaurﬁ unight do, of e@nxaa.- | |

MR, &ﬁ&ﬂﬁﬁa; ) &4 %hiﬁ were aﬁt 86, if the éeub%
§ﬂ§§$§$6& by Judge eiark is sabgsanﬁiaz, it might even extend
to the améaém@nﬁa ?hat is the ?Biﬁﬁ thaﬁ aaeura to me. If you
want to press the argumaat ﬁa its leginai geaslusica, ths whole
thiug is substantive gaékweﬁagght-natjﬁg say anything gh@a@ it.
We aaght‘ﬁa ahaaéa_%@s raiﬁlﬁﬁyhéwgbépﬁ#ﬁ;§r9§!§bs-qa§ﬁﬁi@ﬂ of
@ﬁe gawe#g | ‘IV N | - | :
- gaaﬁz-§@§x§§; If,wé-havS'ﬁﬁélpcwsn to wake it two

yoars, §é certainly hgva_tha4§é§a? t@xghaﬁéé‘iﬁ_%a & reasonable
time. ’ o |

MR, LEMANN: Thet is right. If you do not have power
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to make it two years, have you got any power?

JUDGE CLARE: I em not quite sure where we have §§§@g
if the suggestion is that we do mothing, I really would be
very much upset by that, %@@é&ﬁ@ this iz the situation: This
happens to be, sﬁrfgr as I know, the only rule -« and X aﬁ |
Bow saf@rri&g p&rti@&l&rly to sahéiviﬁiaﬁiﬁ) e ﬁ&aﬁ has been
the ggb;aet‘s£ a§§@r$iene ﬁg'g<aeﬁgﬁaﬁer,adiﬁasiai, The %éghw

~ ington Post said if thefraieﬁwas4asﬁéréﬁéfai’as»i%gaggagrsﬁ.ga
" be in the\sgyéeﬁ'vﬁ Bﬁsk cage, something ought to be done mbout
TT o o | |

?essihigviﬂsSQﬁlﬁ-ﬁgks one emendation of that.

% ﬁﬂﬂﬁ?ﬁtﬁﬁé ﬁéét gr; ﬁesﬁ%réék*?egiaf=has said that the Rooso~
velt &dﬁiﬁiﬁt?ﬁﬁiaﬁ @re&taé s te?rshie aagin@ of injustice in
ﬁ;seevary previsiens thgt have b@én miaassd. That is snother
story. 2 ﬁﬁ not suyﬁ we a&n @anﬁiéar tbat an eﬁit&zi&i,

ﬁﬁ &ﬁ%&ﬁﬁz ﬁha% ia this eaae that bre&gﬁt about

tha eéi%&ri&i i ?ha Washiagtaa ?ﬁﬁt?

Snyﬁ@r Ve Euek.

Juaﬁg c&aa&- Thgt nas. tha~ease wb&eh ﬁaﬁ thrown out,
ya# knaﬁ; . . ‘ 7
| &gaaﬁﬁf That is nat the haak eaae, ths suit
agaiﬁst the sﬁarskalﬂe¥s ot a bank. P L

3996% ﬁ&aRK*’ The bank case is the Anﬁaggan v.
Yuagkaﬁ-eaﬁs.. Tba anéar v, Back case is gi?an ia the dis

“eussiaa on pagea 2@, %1, auﬂ ﬁalxewiagu
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M, DODGE: We would make two changes heve. saaxggfjfff
%a»aﬁaag@ two years to a re&éeaﬁbis time, and th@ other one é%ir
to make the ﬁia&ﬁggai p@r&issiva'iasﬁe&ﬁ'ef&aééataf?.

f CLARK: That is right.

MR, DODGE: I wove that those changes be mééaa

DEAN MORGAN: I @eﬁﬁﬁé the motion.

JUDGE DORIE: ! sa@anﬁ that notion.
CHAXRMAN &iﬁﬂﬁﬁa&;» And let the Eapremé Court wrestle
,%ith the quea%iaag) | / 7

J@QGE ﬁ&éﬁx‘ Lot me ask one Quaatiaﬁ,gbéaﬁ %héﬁ
ﬁa wa ke gure. As 3 aaéarsﬁgaﬁ it, ﬁaan Piraig's suggestion
was aat an abjeati@n %o the amanémantc 3& iz an ebjaﬁzies to
| say%ng too much 33 @ aeﬁe. Th&ﬁ,ia iﬁ, iéa't ity

. DEAN PIRSIG: Yos.

JUDGE CLARK: That is a1l right.

"%f§§§§§'§x?eﬁgk&% aza iﬁ f&v&r of those two eﬁaagas

m ‘m%s mle aay "aye"g apgasaég ’E‘Esey are agree@ to.

Iﬁ 1& a qaaer situa%i&a, isaﬁﬁ sa. it is a ?@iﬁ@?ﬁw
tion éfva ata%gﬁgs-‘ﬁewfﬁhs staﬁnte is ggaa, agé the rule is
st11 taex@. | '4" - |
| ﬁ%. ?&K@Rs Qéagrassfééqéénizes'iﬁ;a& a graeéénéal
m&%ﬁar{f - . |

Qﬁﬁigﬁﬁﬁ ﬁ!@@ﬂﬁ&$‘ ﬁangfeas did, ya@;

Jﬁﬁﬁﬁ BRIV%&* ?hey oan amsué tba ﬁtatnts in éeiaxegga

to the rule.




JUDGE ﬁ&éﬁg* The ﬁa@r% iz going to, yves, %@1&3&
ealieﬁ attention to the §aet %E@% th@ Buprene Court ég in %he.
process of adsﬁtiﬁg rules . ia ggyt of their rules %h@y a?a
following this. | |

. &R TOLMAN: They ave following 1% in both agpects,
1 aren't %ﬁey? | _ |
eﬁazmﬁ m%mxﬁ In that case, I suggest we had
: %e%%ér’gat Wp %o the Suysamg Sourﬁ\héfare they take agéiea.aa.
tha thiagd ; | | v |

MR, TOLMAN: 1 don't think we oan act before the
Bupreme Q@grt can aa%- %@aaasé ﬁaay are gaigg to d@vig next
week, i_ﬁhiak. The ruiag hﬁve been app?evaé and they are in'
fiﬁ&l ggiaﬁeéviﬁrﬁ.; ?hﬁg wiil be yxa&ulg&tﬁé next week. ;t
. wiil Eﬁ&ﬁ thay wiii hav@ to ehange the&r rgza agaia iaﬁergl |
bseauaarx naﬁerst&né éﬁfiﬂiﬁé%? t&&% the ?@386&‘%h@$ have
aéaﬁﬁﬁé %h@ aixsﬁaﬁth 11&&%&&1@3 is b@ﬁaasa thsy want %o have
ithe Sane Iiﬁitaﬁi@ns $§ their ral&a t&at appiy in tbe digstrict

' @eurt.

| BLL 3 ?ﬁayiﬁ%@ihﬁv& tg ehangg ﬁaﬁirs‘ar
ﬁullify aafs.‘_ | | 7 N
MR, TOLMAN: One way or the other.
mm em &éiﬁné,= waé do yéa think will be the
§6§i£16ﬁ 6§ us iﬁtarmséiate inisriar ea&r%ﬁ?
- gﬂ, ?ﬁ&§é$° 1 ﬁ&ulé ﬁhiag %haﬁ yau ﬁhanlé hurry up

aaé aé9p$ ﬁﬂ&@ ?aZes on. tﬁe agﬁjset ﬁfiar t&ey have aﬁtgé




w15

JUDGE CLARE: I wonder what the situation would §§>§$‘
to the courts of appenl? That is, the Suprome Saug%_@@aiﬁg%%@el
a rale, and the district courts will bave s rule.

MAN: That would cover the waterfiront, wouldn't

it, and you would é@t,hgv& to have s statute,

JUDGE CLARK: What suﬁﬁari%? ies there for the courts
 of appesal %o mske rules?

MR, TOLMAN: The sane aﬁﬁh&ri&y the Bupreme Court

hag, exnctly the mame, the sanme sté%nta@

JUDGE G&&Rﬁ: §ayh@ I anm ﬁraag and waybe this bag e

 be ??6@@@&?31, b&aaaaa how can the S§§?Sﬁe Court make rules
uniess it is procedural?

MR, TOLMAN: That is ezmmotly the point.

JUDGE DOBIE: We have passed that, haven't we?
JUDGE e&aﬁx‘ Yes., 1 migﬁ% gay the Supreme Court
'rule, Rule 48, is g@%gg to be very éiraei¢ This is the last
s§n€33$§* |

‘“§a§§4§ahs%;$atiaﬁ, or, in éefaalt:%héraaf. such
.sugggsti@n,.m$§ﬁ bé made ﬁ%téin 8ix monthe after éh@xéaaﬁh of
' the'garﬁy, e15s the saﬁa shall ah&te?”; | |

MR, TOLMAN: Judge glagg;-i was laterested to see that
in the férmriarﬁﬁieh that rule §ea§ to %&e‘eégyﬁrfram the |
clark's @fﬁiee, it had a refarﬁnea %o the Sayder v, anek case
in it, and tée Caa?% commities whieh considered the rule gtr&aﬁ o

the reie&eus@ ge the Buck case out, I do ﬁﬁt know what %hey
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meant by doiung that. _
JUDGE CLARK: I ¢think they ought to be ashawmed of the

Buek case.

PROFEBHCR MOORE: The Court hss been a§pr13@é of the

fact that we are eanaia@fiag %hia, because Mr. Justice Reed

sant me those rules and asked for comment. I told him that in
my opinion Rule 25, upon éhieh the Court had based their rule, '

:?ﬁﬁﬁ the worst rule of all the 56 =

&R; T@Lﬁﬁ%z_ I know they are aw&yé of it,

== and that the Cowt should not

adopt it. I fa?ehar telﬁ'hiﬁ that x‘éhaught it wasn'%.§§@aehing
confidence that the Committes was considering » change of this
rule. So they have been put on nmotice.

MR, TOLMAN: X am sére they are aware of it, because
I have talked to them mbout 1t, too. I have talked-to the
clork's afﬁiee’ibéat.it_§né‘téié them this wes very likely to
be changed. |

JUDGE DOBIE: Now what are we on, Charlie?

JUDGE chﬁaﬁ; We go to subﬁsvgsian @) .

&enﬁe, you wara sagg&stiag we ought to ehang@ “may" \
to "shall", |

xn.@s&aﬁsf I am not pressing it. I said éaetpﬁw
to Mr. ﬁaﬂge;.&% is getting to Ea ridiculous. You suppose a
Judge would éﬁg; ?Yaa1ﬁa2€aé‘§n>u§raaaana§19 time, but I will

not dismiss 1.
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JUDGE CLARK: 1 éeﬁ‘% know. Why not? .

MR, LEMANN: I don't think it is very aagagﬁaﬁggf

JUDGE CLARK: “Next time you ought to do better.
Don't wait so long next time.” |

Now subdivieion (d) is the public officer one. That
is on page 20 of the 3@?@@@@@% draft and, 1f you want to go
somewhat into the correspondence with Mr. Brownell, I attempt
 ¢§‘sugmari$@ it somewhat beginning #afgagasfii and following
of the gafeh-éraftgr

X ﬁaat to say that after heaving your suggeaﬁsgns; 3
did not suggest @akiag any changes. Ho wants us to do various
things which I think could be done better by statute.

&st'aa gé.baek-a 1i€$1$'a§'$hi$,'if'ynn haven't it
fully in &ﬁaéo |

This rule, 1ike the other rule, has had potentialities
of difficulty right along. When it ropresented & statute of
_ éhé Bﬁ%éeﬁ sta%eé,.thag-ﬁas éaa thing. Of course, that statute
igaa&ﬁlhaﬁ 8 hisﬁnsy. I think the &tﬁ%uﬁeriﬁseli was 8 é@ﬁif%ﬁ&»
tion bf,aaveariier haxéﬁvguxéh There has been a long history
in it. | : |

At any rate, iﬁ came up partiéﬁlafiy‘witﬁ;zﬁﬁaa&aa,

of which gaevsayaér %;43uak easé»i&,a‘gaaé gxagplsm The
Snyder v. Buck case was ééaideélbyvauégs Holtzoff, and the
sapreﬁa_geaxe reversed aa&-ﬁ&ié in thai case that by the lack

of substitution the case wae lost.
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Judge E@lﬁgsff then wrote urging a change and sayiﬂgif*
that this was an impossible situation, and it wa%'iaveénnééﬁiéﬁl4
with that tha% %h@ Washington Post sazriaé this aditorial that
I speak of, Jaég@ ﬁoztzagf wrote the ﬂﬁi@ﬁ Jas%iga, as X ?@m§§&‘
ber it, and it was referred back to us,

| Ve eeasiégseé ghis last spring. X was directed to

got ian %éneﬁ wiﬁh §uége'ﬁ§1%£¢fftgfta¥ we made the éﬁaagas‘aaé
‘get his vemction, to see if we had satisfied his point. He
ﬁ?@ts béek most ent%ugsastﬁagily’ X pﬁé in a qagﬁagiéﬁ at the
top of page 21, He said he thought the ﬁma&ééﬁntsiwara sglénﬁiéu
‘1% £3@%, I am not sure that éerﬁags ée diéﬁis & iiigiaiavéééﬁ it.
1 am not 8o sure myself. I thiuk we are helping, but I do not
think ve ave solving ﬁhis wheie matter, beaaasé 1 don't see how'
a rules committee can. fhara is a good deﬁl of policy here
involved. - | - |
| ' Meanwhile, and apparently without kmmleéga of this

baekgréand, Attara&y General Brownell wrote & long 2@&39? ta
."tae Chief Jﬁ%?ﬁ%@ unégkféata of July 1, whieh-was distributed
to the conmittee, saying that this was & very bad situation
and uﬂgiag that something hé«ééﬁe; @h&t WAS rsfaréeé to us,
and that was. one reason 1 started eerreapanéing.

JUDGE DOBIE: What ﬁaes ke waat done? Is he satis~
fied with this? v%ﬁat you ée here iﬁrﬁaka out the 8ix nonths as
you did the %ﬁé ?eggsg'aﬁa subatiﬁaté_& reagonable time? Isn't

that correct?
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- JUDGE CLARK: Yes.

JUDGE DOBXE: What else would he do? |

JUDGE CLARK: I take it that be is satisflied on this
so far as what might be termed iﬁsfgifirﬁative features are
éaﬁﬁexnaﬁo That is, he is ready to have the @h&agé made heve
and ready to have the sgiﬁ against the office rather than the
person, ?haﬁ is ﬁh@{g@i&tzthat is e@vefeé ;a the last line,
and ﬁhié&‘i night say is airaaéy ﬁ&iag ﬁens ragalarly-in the
case of the Commissioner a£ iutarg&i Bavéééag You practically
never now, in aay éf the éaaés‘aefa?e us or aiée%heré;see any
name, It is $1§ay$ Saaaaé~5a v. c@msissiener or agaiast C.1.R,,

or aem%iag of that kind. | |

A gaxtieular ﬁﬁiﬁﬁ further that gr, Breﬁaaii has
made is ﬁa raiae &amﬁ ques%i@n ag to the ease of liabiiity éi
an affiesr for %rﬁngdaiag ia his pewsanal aapseity.- He bas
%@@ﬁ a 1itt13 afraié that ve hﬁve be@g br@&ééaing th& pravissea -
unéuzya %bsﬂsv@r an sﬁfiasr is aa@ég whathar it is ezaimeé it
was gam@ §arsa§a1 malaéigtiﬁa in effiea er whather zz s one
of thsse tha% are just on some geveﬁaaeﬁﬁal right, iu eitﬁer
of ﬁhese oBBes yau eaulé stil1 Bue th@ aifi@s and, so ﬁa spsak,‘
cover up the ﬁﬁeara of thg aetina@ | | | |

CHAIRMAN MITCHELL: 1t you have C defendant named
ginply 83 the ﬁttarn@y senarﬁz of the vnsmea %@ates, but not
by aaﬁag_&né you §xevié@ hy rule tbat in case of tha ﬁa&th of

‘the incumbent no action may be continued by his SUCCOBBOX




| . eemgletaly, axeep# 1n tha one ea@@ aﬁ a snit ag&inst an

278

wii&ﬁuﬁ subgtitutiéé, yvou certainly couldn't impose on the f_'
second fellow the consequonces of the 5&@?2@&& géfséa’g
dofault or malefaction, |
MR, DODGE: There cannot be any gquestion of substibu-

tian in that case, 1 think the last two gentences of tﬁas |
“ ameaﬁﬁaa% are, as Judge ﬂaltﬁaii ﬁays, splendid.
ﬁﬁ, Fﬁ?@%* if th@ ae%iaa is againss th&'affiaéy

’1iaéiviéa&11y and ae% by reRson 9? hiw ezfige, 1t weulé be
- eevereé bg Rule 35{&), waulé it nat?
“ Jﬁﬁﬁﬁ a&aaxa ?ss, %ba% isg &B e&se eg death, lLet
 ms ga a little iurther ta be fair te the atﬁarney General sad

eaver ali b@ had 13 mind. As X unéerataaé :t he takag this

officer fer a elai& éi mis£saxaacs 1n affzcag Th%% gualé ‘be
Ta good ﬁealg xe seal@ be when he sought to aisasa pﬁwars, and
. @0 9&, %ay clasm of &15&5@ aﬁ peﬁers. §$ is the &t&&rneg
»Gsnaral's geini tha% thﬁae easeﬁ augat to be %aken aet ef

thiﬁ and @ba% %hey skaald ‘be. subﬁa&t to ﬁh@ esisting period af
lim&tatian &ad ‘ghould aet be gubject to suit by aam@. It was

the assis%aa% Attewney Gauaﬁal whe m&ée ahe repert‘:;

! ﬁhﬁt é@ yau aaau, ‘should aat be

subject ﬁe suit by nsma; tha nam@ ei ﬁhe maa or &he name ﬁf the

aiiice? R N " - ‘ | |
5ﬂ§§E c&aax« We hava it hers, "he may be daﬁari&eé

as a party by his egfieial title aaé aaﬁ by nsme q;.lgﬁi'
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The Aesistant Attorney Genersl who made the report to
¥r., Brownell, which he used in wﬁitiagbhaeﬁ, says ﬁ%is %@@ié
mean "entirely new and uniarrented duties on the Government to
take corrective ﬁ@%iﬂﬁ,“ and thevefore every case éﬁs% came in
would have to be @%uﬁieﬁ a0 a8 to decide ghgthar it was & case
against the officer g@raonﬁ%i? oF %ﬁaﬁher it was a suit in-
4‘\%}‘91‘&9’1&% sem%&zing in his saafﬁeia%. eapagiw& He suggagw @%aaﬁ
h@?@ eaght to be a difﬁerea%iaﬁiﬁu which could be made.

| I am going to suggaﬁt in a miﬁute %hat I think it
~ would hé gafex%unaﬁa to 1imiﬁ?§h@ gu;e,'fli would be unforfu-
nﬁta.awaérﬁha&gh.ﬁhe étﬁ@g@@§‘ﬁ@n@f§1‘has % point, Nevertheless,
1 think 1f we aexe to do it, we would sﬁart off something 1ike
th&s at %ha éegiaﬁiag of the fin&g senﬁeace* * : .

| "in any aciiaa by oy against guch ﬁfficsr in his

,afficiai aagaﬁity, regsr@la&s of ﬁhethar he is described by
his official title or not . . .

That<%?£@% to éiff@r@&%$§ts aaé 3113@ the rule to

ap§13 auiy when k@ i& sa@@ zg hig aiii@ial cggaaity, thereby
in%eadiag o @1&@13&%@ $ﬁi$ﬁ f@r ﬁﬁl%fﬁ@%i@ﬂa‘r
! @ﬁéiﬁgﬁﬁ 31?@@3&&; Yen use tha phm&ﬁa “i4 hie offiw
cial 8&?&6&%3;“  Iﬁ yau are tfyiag @a haié hiﬁ resgga%i%la for
SONne p@rsaaal act of m@geeaﬂuct, aren'@ ?au suing him ia»hié
affiaigi aa§aeiﬁy? | : | | 4
| ﬁﬁ. ﬁﬁ&@ﬁ& He ia haiﬁg s&sé £er se@ethiﬁg done ia

" his official aagagaty;,fﬁﬁiS‘?uis;ésasn*%.sgmﬁ-ﬁa_&ﬁfﬁa\:@gaixé
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any explanation of that sort. It is ﬁ@?i@&%iy obvious gh@tJiif
it is a personal wrong of the officer, there is no gaﬁﬁtieﬁ eii
substitution involved, I do not see why we have to ape;i'ﬁhggiiif
out. | | | B

MR, PRYOR: 1 don't see tﬁét the Attovney @eaéral has

“any poing,

UDGE ekéﬁgir I don't want to spell it out, so I quite
- agree wisﬁ\y@a, but let me é@liaast’zwﬁéa give you litéle
ae:é abeﬁt,@hat the ﬁtssraéy ﬁanayél s&y#, He says thayjhave
té st&dg eéexf cREE aué’thgrafare %ékai$eﬁiau; I think 4hat is
true, hﬁt x %hiﬁk thaﬁ is an ebliga%iea weo ought to put on
them. | |
| 33, ?ﬁﬁ@g, They sﬁuéy avasy case anyway.
j ;§Uﬂ€E DREVER s x éauﬁt it,
'jesazaﬁ5§ aiQQﬁgaze stuéy the case for what purpsse?
'3ﬁﬁﬁﬁ egéaxn Ia ﬂﬁde? tg raise the question whether

the suit is prag&rzy brang&t against the a&me of the office
and aot the ;aes:‘semi

§@ﬁx Qifiﬁﬁf 6@nera1, ye& don't unéer&%sné that

sines you gat out az t&at ﬁfiiae thay éa aet waat ta do. any
law wark,;_‘ R | ‘ |
ﬁﬁéiﬂﬂﬁ§ gxreﬁgah I eaanet get thisg ﬁa yan ﬁeaa
rithaﬁ evsry tzme a8 suit is braught agaiast th& A&taraay Genera;
%y nane or tiﬁie, they have %a examiﬁa tha snbsﬁance af ﬁha

aeﬁian to ﬁsnﬁ na% ﬁﬁether he is beiﬁg saad far geraﬁual
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malediction or some official act in which his successor sgghﬁi;;i'
to be retained as defendant? Is that it?
JUDGE CLARK: That is it in part. Let me go on aaﬁ
- @gay, in ovder o @aé if they should raise ebjaetiga ta.ghelﬁaél
‘the action hag been b;gugks;
| §§A3§§é§ ﬁ;@éﬁshhs That is what 1 am talking aéaut¢
iagseé Qké&ge Yes, I think that is correct.
caéiﬁﬁéﬁ 3?@8&%&&5 iz i&'ié §@¥saﬁaziy misconduct
| which is iava&vaﬁ, it Waalé appear on the iaae of the sait that
&%,1ai :2 they a&ﬁﬁ hin sagﬁly by &he title of his eiiiss and
then try to abtﬁin a gersenal misaanﬁuat 3a6§men$ against hinm,
whg not? Ke qneatiﬁa eomes u@ until he is out of office and
same othey failaw takes hi& pzase5 . '_
| 63%@% e&&ggi‘ Thera is a furthar part to what the
| Atﬁorney ﬁeaeraz ﬁaaﬁs, ané that is ﬁhat he wantas as to that
‘ ﬁlasg gf e&seﬁ, to kegg ﬁhe Iimitatign; ;

' §34 9&2@33 i mave tha appre?al é§ %be rule as p?aw

posed.
o o I aaeaad tﬁe matzsa.
ﬂﬁéiﬁﬁaﬁ ﬁrrcagaa; %hat is yeur mattaa? .
MR, PRYOR: App?pvg;.Qflghs;aagsastedfeksngés in the
rule, | K | B

JUDGE DOBIE: X awfmd that aaas.ea, ,

HATRMAN MITCHELL: Ttsaf; s.aexuéeg isaa nne;aﬂama

,aeetiaa on page 26, is that zﬁ?
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MR, FRYOR: That is right.

JUDGE éﬁéﬁi: Yes. That %é#lé include all af it,
including, of course, the last sentence, too. |

i@BE&E DOBIE: I second that motion.

ﬁﬁéﬁﬁ%ﬁﬂ HITCRELL: I was ?&inkihg about that 135%'

7 1ine, "Unless his name is BO aéﬁaﬁ, o formal order of sub~

jrﬁf this rule.” | | |

J ﬁhy %aazd 1% not be bstter to say, "tha case nay be

v‘eéniiﬁuaé againaﬁ hig succeasor sitﬁa&t aabs%iﬁutiaaﬂ? isn't S

_1tbat what you rea11? &ean? | , | |

| | asz&. z%am%» That is right. That is the meaning

of this, ;i.s_ﬁ’% s;t;? | |

;» - : ﬂﬁﬁ%ﬁﬁﬁﬁ‘ﬁX?ﬁﬁﬁgﬁé a&ivright, All in favor ai.that

amendment to Ruie ﬁﬁ(d) say "aye“; sppased. It is agreed f9¢’
§§§ﬁ§ ﬁ&&ﬁk; Ksy 4 raiﬁe a guestion that we have

raised iu the ﬁ&tgg:vif you are resgﬂgﬁ&ple for the note, you

aer%aiuiy)waﬁﬁ<ga éoneiéar.this & ;%ﬁtie‘ ,;g éaﬁ wiilviaek,

please, at page 14 éf myrﬁsrgk'ﬂréiﬁjenlﬁhs uéﬁaz' “%b&s:the

amendad rule mskas ‘appropriate yraviﬁian iar betk kinds of

cases which it éﬁeeﬁp&ﬁaeﬁﬁ ﬁhere tﬁa aetien is for Fer&analvwﬁﬁ&?

‘wreagaeing beyend %he nffisiai yasef of ﬁbe afﬁieer, as for

m;seanauet, aui&anee, ﬁseaga&s, or eaiareament Qf an an@a&&ti@a»

tional statute, it is still neeassary to aaﬁa %ha gffieer aaé

to show a sgbstaatial neeé iar subatitut&aa ef his suseaaﬁar.




283

I take it that is underlying law which we do not
change. | .
"But where the officer is a party in his agﬁiﬁial
' §8§a§i§y, a8 in sandanus actions, grseaeéiags to obfain jﬁﬁiéial .
review of his ovders, etc., and a1l sctions brought by him for
 the ga@&gaaaaﬁg he wmay be described by his official title.”
| 4 tbiak that 18 an socurate statement of the ‘oxigting
»'situstisa.’ i am a little worried nyseli for fear that that may
~not be a bit misleading to counsel, because I teke it that that
is the law and what should be done. |
"X think there i one additional point: What happens
'wheﬁ they haésa'ﬁ done it quite that way? Séﬁpaser%hat there
sa 8 suit iax arsaaaz misaanéusﬁ, and aa on, addressed against, |
'aay, the ﬂﬂﬁﬁiﬁﬁ&@hﬁr ai Internal Eeveaua, 1 take it that uander
'our ruze ﬁhay ¢an aa %&&t. ‘What happeas next? The éttarnay
ﬁﬁﬂé?ﬁi or the regresanta%sve-oi the-éaﬁaaéaﬁﬁ, I take it,
comes in and ﬁgys,‘"Tbie wam't do.” 1 think what the réﬁéﬂy '
ia geiag za be is ne% éi&ﬁiﬁﬁﬁl ar holding the substit&ﬁian
bad. 1 think the remedy is ge&ng to be putting iu the name of
'the eifgagr‘ Therefore, we may be_staﬁing it a little atronger.
| This is a correct aaateméat @i the law, but if you

don't do it, what 1s the paaalty? " ¥hat aa you say?

I do not think taare waﬁié §é au@sﬁaatiai
‘need §ar‘saastzﬁn§ien‘a£ his auecggﬁega, ﬁ@@:ﬁﬁﬁ,%h@ra be

substantial need ia?wgkénﬁﬁhstigéﬁipa“Qiiﬁia'saeesssax where




he iz sued for misconduct, troespass, nuisanpe?
 JUDGE DRIVER: He may be trying to enforce what is en
| unconstitutional statute if his successor is going to threaten

to carry out the poliecy.

¥R, DODGE: Yes, wheve his sucoessor is threateniug
to carry out the same mction, but those first words don't seen
to be cases of substitution at all.
” JUDGE eaaagz On that §aia§ Ez¢ Dodge, x say ehat
the Qaesﬁ&eg% aavisaga here oy 'ﬂi&gﬁ'ﬁblém we are bringing up
‘hevre is, suppose aeverthelass the party has sued by the aame of
the office.

Jﬁﬁaﬁ DOBIE: For miseaﬁéuﬁtg'

Bgﬁﬁ ﬁaaeags And 4% is a personal wrongdoing.

., DODGE 3 ?ﬁat is & case, of course, where the courtg
should oxder the iaﬁartiaﬁ of his name. |

 JUDGE CLARK: Yes, I think that is so. Or to put it

this way: Looking at our note on page 14, I think if we
%azé‘tﬁa whole ﬁierg, having said aii»%&iﬁ, we would then probe

ably add: “The remedy is by sabsﬁtuﬂaﬁ of the name.”

Leaving out that xsfeﬁanca to sa%stituﬁiaa'
ef his suecensor if he is sued for personal wrongdolng.

CHAXRMAN MITCH

HEL L You mean insertion of the name?
JUDGE CLARK: That is right. Theve isn’t any name
in it. You are right. It would be to put the name in.

‘What I am now sayiag' is that in this statement of the
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law we have here, the penalty is not very severe, which 1 %ﬁiﬁ%fa
is 81l »ight, but nevertheless the g%ﬁﬁ?ﬁ%y Geneval é@@g g@%
like that end of it, you %@e} The penalty is only to correct -

it.

) CHA IRMAN mwmsﬁ What is it the Attorney General
wants tﬂ do? I don't have that cleax. |
» JUDGE 8&&%&9 %h@ &ﬁta?ﬁey G@a@rﬁl‘%@uié,li&@'%@ do
Etw& tﬁiﬁg@ ﬁhiﬁh cone yretty much t@g@%ﬁaﬁ. He ﬁeuié.1i§a o
take Enﬁ or %@gafazs from ouy rule the cases of geﬁiaﬂs for
v?@?&@ﬁﬁ%“ﬁ%&@@ﬁéﬂ@ﬁ, He wgulé like to k@e§ th@se 3&@3@3% to
8 %tri@% iimi%sﬁiﬁa of aix ﬁanﬁhg. | _
CHA IRMAN ﬁi?@§E$L* For aa&gﬁiﬁaﬁiaa in case of death,
you nisan? o | o -
G JUDGE CLARK: Yos. |
| ﬂﬁéiﬁﬁéﬁ &!?ﬁﬁgiﬁ’ That is » sas$'9£ suhs%itugiag

the ﬁﬁf&ﬁd&ﬁﬁ’ﬁ e&seuﬁers or aﬁmiaisﬁrsﬁar@, isé*t i@?-‘

?ﬁ?&?s ?haﬁ waalé Qomne ua@er @ha p93¥aaa$ @ﬁi@.-

éﬁﬁﬁg QLA&K.} 3& would in that 9&?2., It w&ulﬁ_g@ts
however, on %ﬁiﬁ question of the tiﬁle ai the qifieég i %ﬁiﬁ§ '
r.éhaﬁ is wheve ghg %%ﬁaxn%y_éeﬁérai’iﬁ rgi&iag tba,éhi&ﬁvquaan
tion as to that. He says that ﬁﬁag,préviaibn is good for the
general @iﬁéﬁﬁiﬁﬁ,’%ﬁ% in %ﬁis oage @% the psrsaaél»miaa@ﬁéée%,
then it should not obtain; &aﬁ then hg say% the? would have the
burden of ﬁerking it out.

ER, %@?@R: If he i$ saeé aa a&g iﬁéiviégai aap&aiﬁg
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for persounsl wrongdoing, the addition of the ﬁamﬁefzﬁaafiiéé
is just descriptive. It hasun't any p&riiegiar significance.
JUDGE CLARK: Buppose it hasn't the name of %harga%s
sonsl erongdoer, |
MR, PRYOR: 1 would think it would be by the party
who bra@gﬁ% the 13%3&2%.
| 339&5 ﬁ&ﬁags ggggaﬁe an aa%ien is breught against
nfﬁhe ﬁae?staxy of zﬂhcr ﬁayiﬁg that zhe ﬂepﬁrﬁmeat of &aﬁﬁr has
gursaed an ﬁaaaestitutiaaai eeurs@ ia some pravisiaﬁ, a 1aher
iajuae?ian or ﬁhﬁ%ﬂ@é?, anﬁ ﬁhé suit is ag&ia&ﬁ the ﬁaﬂretagy
- of aahar;;naﬁ ggains% any ;ﬁﬁiviéaalf, §n§§asa ﬁgafa-is Just
%éa% aiﬁaatian,;ﬁnét waﬁlﬁ %@ ée é§§aﬁ 1§?, 4 thimk ﬁhat'we
are daiag and wimiz %ke &ﬁ:arzxey &anerai 'a!ziaka we aaimasld do or
.’taiaks %ﬁe aeurt skanld ﬁa s anﬁ he deesn*t 1ike tha# p&ra
tiea;ar %eature 6§ it s i$ %ﬂ'say<%hat'that‘agﬁibﬁ ﬁiii ne%
ahata &aé wiii net be threwﬁ &gt and yau esaaet raise the Bi%-
man@ks sima 1imis. &31 yeu aan éa iﬁ ta put ﬁa Se«anaﬁﬁe,
Sseratary ai &ahgr, aaﬁ go on §ra& %hat peinﬁ e 3&&@@ ?‘
Mitohell, gmmmw af i&ber‘ P -
?h& Aﬁtﬁrn@y Gaaeral says t@a %hings ahaut éhﬁt*
The firs% i& ﬁhst ths suit shaald aevar b@ breaght ia tha% case
agaiasﬁ the efﬁiea;vané 13»&&@ segnnanp;aea¢ €h$% zhsr§ shau;@
be a sixamanths.iimititiaﬁ_gs‘it:néwfsﬁ#ﬁ@ég’iﬁa%hew wérﬁs,i_
~ that if the matter is gegsﬁnalthéﬁgéeiﬁg;?gagéha&iﬁ ﬁat‘bé

-able to substitute if you don' do iﬁlpﬁamgﬁlgm}
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. PRYOCR: Pevsonal wrongdoing is & case u§é§§ §§§ f,f

previous rule which we passed a waiié 880,

SUDGE gzmsm No, Mr. Pryor, that isn't quite guﬁﬁi@
glient. zf_@?aﬁg@a@ crosaed their t%s and dotted their %'&, it
would be, but the §9i§t is that sone 1&@§@?; taking advantage

: gf,wﬁaﬁ~h@,§@aéﬁ ig‘é@@ﬁian (a) hg@@,{gaas ﬁ§ﬁ the person but
 sues %h@éff%éé. | | | : |

* 'ﬁﬁ!’ﬁﬁYﬁgz He would saen fia@ out his mistake and

g@% the name %f %ﬁa 2nﬁiviﬁu&1 h@ hae %ﬁ claim agﬁiﬁ%ﬁa

_éfﬁﬁﬁ ca&agg 0f course my ansver and the apswor I

. éava'm&éerﬁ@.ﬁaﬁg,ﬁﬁ aaé i think it ie the snswer that bas
héan gagag aggﬁag‘ﬁhﬂ é&biéréa~i§ “?@ @?@-Qafry, Mr, Attorney
'ﬂaagyal, ﬁh&t is jagﬁ an% of the @hiigatiﬁas aﬁ'ya&r ofiice,

- and we do ﬁ@t sga any é%%i?ﬁ%i@ way of makiag that seﬁaratiea
until yaﬁr ?@@gﬁﬁaaﬁativeﬁ eaﬁa A0 aaﬁ mava ta do it. Xﬁ Be
1'as@ g@ing %@ h&v& % waia @f this kiaé, w@ eaa'% ezpect lawyers
to h@ Eatﬁer yaria@% iﬁ ite ap§lieati@ag anﬁ it ﬁea@ gat B
-wespsnaibi%iﬁy ea yaur afﬁiea.f

| ?ﬁs&har,  § sn§§gse w@ a?@ &lso ﬁayigg taat we aga not
keoping %he $iﬁwﬁ§ﬂ%h$ 3@1& agalnst that @1&@& of e%gagg becsuse
if theve is %aasﬁiea a@a&% %% §§ agaias% any af thssa, th@gﬁ'
would. b@ as wmach gasstian &@?@ ue @1@@%&@%§,

| | &g X sﬁy, 1 ansWQraé tha% %@ nim by %ayiég that I
thought there w&s raai ﬂaﬁhﬁ aﬁaaﬁ ouy paﬁagg aaﬁ'ehas iﬁ |

‘all those it would be muah hétter t@ ‘have an ﬁ@% of eﬁagresﬁg‘
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His final letter to me was that there was nmuch to be
; said for that idea, and was wondering 1f we would be interested
in his sort of working on an Act of ﬁeng?essa

JUDGE DOBIE: What are we debating now, the note?

JUDGE CLARK: We are debating the note. That is the
note on page 14, On that I wanted to have you see what we have
been maying in your name, and to see whether you agreed with
§h§vﬁtﬁiém§ﬁ§, and whether you thgught it was sufficient. It
seoms to me that the statement is perfectly correct and states
the law. The only thing is that it may be mara.mili%aﬁy than
1@ sctually the case, because, as I éaf, the penalty as we work
it out is very slight. The penalty is only the insertion of the
actual nane.

| MR. PRYOR: I thiok the note is all right, but I
doubt &ﬁé necessity. I think it ié‘gﬁrf&@%ly{plaiﬁ without it.
- JUDGE CLARK: Maybe, then, we should leave it out on
the ground that everybady ought t@vknéw it anyway.

PROFESSOR MOORE: Judge, for my own enlightenment,
could the Wage and Hour Administrator bring a suit just in that
title, Wage and Hour Aém;nistrata¥, Eﬁﬁﬁrtﬁent of Labor? |

JUDGE CLARK: I should rather think so. Why not? As
a matter of fact, we have had cases a good deal like that. I do
not remember particularly as to that office. I know we have
had state cases. X romember we g&#ﬁﬁkaﬁ eémﬁéngnkian cases or

cases that involved some question like that, as well as taxes,
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agaiﬁsﬁ ﬁ%@ ﬁ@gﬁﬁy Commissioners of Labor of New York %ta%e,_i'

PROFESSOR HOORE: Wbat about the converse $1%aatiaa?

MR, PRYOR: Aven®t those brought iﬁ the name of the

%eeretafy of Labor? They used to be.

OFESSOR MOORE: They are brought 23 the pame of
the officer. ‘
| §a§’§§?§§s That used to ba true. 1 thought lately
they had been bringing them in the uame of the saaﬁatsry of
Labor, but & may be mistaken sbout that.

5:f3é$§§ HOORE s rgﬂyha they have.

| "“fﬁ §@§§23 ’?hé£e'arexa ggeat many of %aéa, and’
-$hey‘giva ﬁeﬂﬁranbig at aii.» ﬁnﬁér the Longshoremen's Act, you
sue the neggﬁy-gﬁagiségéne?g %§§%’35_§é¥£a¢§iy official. Ve
H&ave never bad any trouble in any of these cases, and I suppose

we have had anadraés of then.

| : {f%rr g&ﬁ%ﬁs 0f eaars&, it 18 dans a great desl now,
| '.!t is éon@ iﬁ all ﬁarzs of aaaes«: in ﬁhst particular case
wae speakiag of agaansﬁ tbe §sw ?ark aiﬁi&&az. ﬁba~§eguty )

- gaﬁmiasianer-af &skef ia an York $tate, 4 thaught s,ﬁaglé.havﬁ.
some fun, 80 from the haﬁeﬁ 1 anid, “3 sa&ga&s there is $ﬁﬁ$
person. Who is 149" The ﬁlaiatiiz sazé, "1 don'd ﬁaaw,

Then he turned ta %ha éafeséanﬁ reprosenting the gﬁate aﬁé gsksﬁ

hiﬂ; I will be demned i£ the éaiénésn% éiéa'% know, %e nevar

&aaié get the name af the perseng §§'3ﬁ§% want aheaﬁ; I tﬁaughf

'it ﬁ&s»uselsgs to puﬁ@n@ iﬁ, and %@ ﬁent ahead ané ée&ideé the

&
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case, never knowing whether there was any person theve %gvﬁéﬁéﬂ;-

?ﬁ&%ﬁﬁﬁﬁ% iy

dudge, ﬁ&a@ about the @§§?§§33'2 f 
situation where an employer brings a guiﬁ %g&iﬁ%% the VWage and
Hour Administrator? Under our rule as we bave adopted it uow,
| éaa that be brought just sgainet %h@_éffiﬁé? |

5@%@% CLARK: I should tﬁiﬁ% ga;'yaﬁp i-&h@%ié,supm

 pose that is what we are trying to do.

PROFESSOR MOORE: I wish it weve, but I bave some
 doubt. ?ﬁ&'sayg "When an @iﬁiée? of ﬁhé clags described hevein
wAY BUe or aafgaaﬁ in %3@ 9§§§éi§l.§%§§§i§? s o0 W %hésa do 1
#o %ﬁ‘ﬁﬁﬂé Q§§ﬁ§§@§§$§ 3 e§§~§ﬁa %ﬁé %ggﬂ and Hour Administrator

| in his 9§fiaia1 é&@&éiﬁg?

5 aﬁﬁ§33 x do ﬁ@t %&iﬁﬁ we heave ever hsd such

2 sai%; They aav@ gzﬁﬁga a&maé %ha %§ﬁ§ gaﬁ @here a@wa? has |
been 8y éiffi&uiﬁyg Then 42 it aﬁasga@, 1% Tighe @9&@@ gives
@sg a8 ﬁé&ﬁ%ﬂ%‘&é&%ﬁi@%ﬁ%ﬁ@? to 3&&.%?&1313@, he comes in and
moves the @ak&%iﬁaﬁina of that name for the at%er and we go
gaﬁiy along. We never hav@ hed & ﬁ&ﬁaﬁe's %xaubl@ iﬁ th@sa

cases for ﬁﬁﬁ%@an §a$rs.,

?R@?ﬁ%%&ﬁ éi’%?% Qer%&inzy X 4 %a& heen & lot of
tw@ubze in @ha {PA %ﬁ%sﬁ, & ﬁsemaaﬁaug lot of %rawbl&.
JUDGE DOBIE: Not on ﬁha% gﬁint.

?@ﬁ?ﬁ%ﬁ@@ %ﬁ@%ﬁz ﬁasaiy §ai1a§e ai @uh&%tﬁuﬁia&, you,

DGR 3@3333 ﬁa h&v@n't h&ﬁ aﬁy.

JUDGE g;;"é. ?h@f@ h&s baaa 3 aes ss trau%;g %i%h ﬁ%@
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OPA cases on the question of substitution. A lot of %h@é ﬁ%ﬁi&
éé because %h@y didn't substitute ﬁhe'ﬁeﬁ people, who ﬁ%éagééi
»-?ery often. T&@% is s&g of the reasons why it is tea‘baé E§ 
R have those ceses fail. |

ﬁé.;Lﬁﬁéggs ?here are 8 number of cases in which it
'haﬁ been held that in aatiaa@ ay ov agaiast the @ﬁveraaaat or
1t aga&&y, ghers is na‘aegesﬁiﬁy £sf a&miag %&a»ia@iw&ﬁuﬁl.-
.ia %hs aext §aragr$§h yaﬁ s&y that %hara is a sansiéerakle
'sstablisheé gfactigﬁ gire&éy ia tha direction af the amenﬁmﬁat
ffth&% yaﬁ pr@pegé. “
. . § ﬁh@a 3 ?&5& yaur cases in tha footnote =~ aaﬁ you h#v@ |

.qaite § laﬁ s % w&nﬂar what mzkes %ﬁs OPA any éiiferent f?ﬁ%

".\fth@ sther agaaai&s ﬁﬁag are r&fﬁ??ﬁﬁ %ﬁ %hara, &neluﬁi&g %h@

 supposed that th

Division aﬁ &abar hsg ﬁaﬁagaament, %ﬁi@h gomebody asked abaua

@ whbile agey ?&ﬁ Eava a8 1ot af_aaass there, and gpgarentéy

411@ that you &?8 pra» '

f_ pas$ng now ﬁ@ legi 1&&%&, a8 it éﬁ 11 right?

;! hag $nppasaa, g kaé
don*t know of sny

case where

to it. .gfgéiﬁgébgiaaﬁiéﬁ ieve 18 some

how far 1t

the OPA cas

be giving any added éiff;euigy an ose ¢ases th

&a&lty, %e whieh yau ifﬁhg%_iﬁeﬁ 1)
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Is there any motion or suggestion that we change anything?
JUDGE CLARK: I should think that we have at least
settled everyihing, unless there is some doubt about ig, I take
it the situation is this: We have passed both (a) and (é);
1 raised & question a8 to the note. ?&é duestion has béea
lﬁaﬂ%%&aévﬁﬁ date -~ no definite vote as such, but I think the
j aa$§ér is p@ﬁbébly adequate for my guiéaaé@@msaging that the
note is all right, but probably unnecessary, That is the vay
.wa aﬁaaﬁ whan HMe. Hoore ﬁanteé %0 raise gone guastieu.
| ' Of course, I ﬁaink we should stop and lisﬁaalﬁa his
question all right, His question, as X understand 1%, is
on this point of the affieial cépaeity, é suit against the
official aapéﬁity; How é@ we kaa% it 48 the aifiaial eapaeity?
DEAN

%iﬁﬁgﬁf” You have that answored .,

PROFESSOR MOORE: Whore?

DEAN MORGAN: By the substantive law. You have the
right ﬁh@re; z do not see wh&t yaa are %alkiag about. ¥You

can't ragulatg ﬁhg substaaﬁive law.

:, Do I understand if you Bue & man
who is in public office for some personal act of misconduct,
that you are ﬁeg'éuing ha$ ia7§i$ éf?i@i&i'aagééiﬁy?

MR. LEMANN: You would be suing him individually,
 f would think. You ﬁauld'ne éiiagiag that he went beyond what
he was authorized t@ da, aad ha was ﬁating, thezefere, a8 an

Qinéividual and heaam& individually reﬁgansibla‘f You waaléa‘%
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be suing the sgency. You wouldn®t be suing the office; you _f g
would be suiung the men, I %%@1@ thiok. |

WR. PRYOR: Thet is right.

JUDGE CLABK: [ certainly don®t want to shat anybedy
ofg, g&???ﬁﬁiﬁ?ﬁ? Professor ﬁé@&@. i %éﬁ%é iike 2o ask him
divectly: Do you think there is some veal doubt about it, and
v@aa We iﬁ??ﬁ?ﬁii%? There is no @gsési@agkaﬁ this is an
 $$59r%aag rule. It is one that 18 == | | |

Most convenisnt.,

| %%QE%$%§@ #;g3gg. I am all in favor of what you arve
trying to ﬁé; but 1 Just wonder if a suit is brought to enjoin,
say, the Vage and Hour éﬁﬁiﬂi@%@&%ﬁ@g,ﬁﬁggﬂﬁﬁ the attorney
-raaéiﬁg the rgza~th§aﬁs oW he ﬁa& & rigﬁt to sue and pame the

é@f@aﬁaaﬁ, name @kg éfiic@ a8 the ﬁaianﬁaaﬁg ean he do %ﬁaﬁ?

2AN MORGAN: - Yas,
MR, LEMANN: Clearly, I would think,

MR, PRYOR: If he hes & case,

E CLARK: 1 should think he could.
GFERE0R mﬁﬁs 1 ‘should think he ought f@, %m:

where @@aﬁ 8 1&%3@? go %@ fiaé ﬁhaﬁ out?

Thﬁ% is substantive law, Bill. Wheve

are you evey g@éﬂg to finé %&s aﬁﬁﬁéf?

ét the present time he eaﬁaaﬁ fue

the office.

. DEAN ﬁanwﬁ ﬁ@ eaa'%, bas %ﬁ&% éiiﬁe?ea@a ése& &haﬁ
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nake?

PROFESSOR MOORE: You proceed against him on the

theory that he is a tort-fessor. I would iik@ to be able to
sue the office, but after I read Rule E%{é); where do I go to
#ind out that I can name the office rather than the individual?
DEAN

MORGAN: There is nothing to prevent your naming
bim 42 yéa wang'ﬁa; tf you ave in doubt you can ﬁaéa the
’affiaé%i i£ you are not in doubt geu don't have te name him.
That is the apswer.

PROPESSOR MOORE:

Suppose I neme the office and
the ési@aﬁﬁa%'ﬁame& in and moves to éi&ﬁisa?i |

ﬁ%ﬁﬁ MORGAN: On the basis that you haven't stated
8. cause of agtien aggzast him?

PROFESSOR MOORE

RE: On the basis that you cannot state
& cause of metion against the office.

. gﬁéﬁ §9§§£§3 A1l gigh§¢ Judge Clark says if that
motion %sfuyﬁéiéfgs @ ﬁ&eﬁﬁién éiZZaﬁ, then you ﬁaﬁ gnbati%#ﬁa
" bis name 88 gﬁ‘iaéivséaéisi £ éea'% got 3au§véé§fé¢alﬁy. excopt
it is %hs é&ﬂfg&alﬁg we gil &ave 13 w@ get & onse agaiast B
‘pnblis affiee?, to knﬁﬁ wheﬁh&r wa ﬂ%ﬁ% ﬁa stiek him paraaa331§, |

gasxasaﬁ Siﬁgﬁﬂiﬁz T%&ﬁiﬁ zn t&a statute defining
his pﬁﬁ&?@ and duties. .Th§?8 you find out whether yeu_hava 2
right to ??ﬁﬁéﬁﬁa | |

PROFESSOR MOORE ﬁsﬁﬁéjfﬁaﬁ the Conmissiones of

" Internal geveage,,ﬂhageLigﬁ!ﬁféaé§§§u§algﬁaﬁ‘gea oBn sﬁafthe
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office and not the individual. o
MR, LEMANN: We have cited here McCloskey v. ?&?%éiéa :
of §ab@r law Enforcement, U. 8. ex vrel. v.‘aistrisﬁ ﬁiyéeﬁﬁﬁ of
Immigration and Haturalization, Wells v. Attorney Gaaaéai, énﬁ
¥. 8. ex rel, Cavey v, Keeper of Montgomery éauaty Prison. How
did they get around your point? How did they find oul they
gould bring the sult that way? A;p&?é&t%? they breggh% all
those sults by naming the office. | |
As X ﬁnéerstaaé 1%, your point is that the ssn%aﬁea
before %ﬁ@vlagg of the underscored mmterial on page 20 leaves
~open for decision when it is thatl yﬁ& can sue an officer of #ﬁa.:
vgléss described in bis effieiai capacity, bagaﬁ&e the rule
»> says that w&gn.hé &&y.saé or be sued in his official capacity,
thén h@}ﬁéy be cited 8s a gg?ﬁg §y his official title. Your
point is that we are not sayiégvﬁhaﬁ that can be déng; if X
getAy@ur paigﬁ;‘ | |
Then 1 agy to mysagf;iﬁﬁﬁ éaaié,iggaay when tha%‘
could be done without perhaps going contrary to sém%»staﬁate |
or beyond our g&thﬁr&ﬁg? éqal& ﬁé~irgmg>a?gze saying. |
"Unless the statuta,egéaﬁing'taevéfii¢§ c$her§1se p%ééiéé&,
811 suits involving a puﬁzig @fﬁ@aﬁ noy ':aé brought a;gmsg
the office"? | i | -
-  ‘ ?&Bﬁsssaa.ﬂaaaﬁg 1 wish é@'@ﬁaié say that,
xR;_Zﬁkﬁﬁﬁz ¥§a‘ﬁﬁg*§A§hin§jﬁe se&;é§ 1£ ﬂ@'cga*t,

'gkera~§§ no aﬁs‘éiaeugsinéjitg ‘$§ we can, maybe it is worth
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digouagsing.

JUDGE DRIVER: You bave o matter of substantive law.

. You couldn't sue %%é office unless you bave 8 ¢lain %ggiés%
the office. We cannot say what constitutes 8 ciaim against the
égfiagn?:§%§§ i aué%ég&%%v& 189,
CHATRMAN MITCHELL: 0f course, you can sus without
having & good ¢laim. | |
| e, ?%Eﬁﬁg That is & wmatter of $3§$%§ﬁ§§§$ law,

Heretofore undor the rule you had to sue the officer by name.

DORE 5 ﬁﬁ‘%ﬁ@ ﬁaéa¥§ he is a tort-feasor.
| ﬁﬁ..ﬁﬂyﬁﬁs Here under this new rule you eﬁﬁ‘@#é the
Coffice if you have a right @ﬁ:aéziaa, and whethey yéﬁ’%a?s 8
xigﬁ%-aﬁ action cannot %3 éatgfaiasé by our géié; B |

MR. LEMANN: I don®t think thet quite hite it, Mr.
Pryoy, becausae while 1% 1$ § rnsa'éf gsubstantive law whether
there iz a cause of action, the qaasﬁiaatgﬁ'haw yﬁﬁ'§§§§?§
your vight, as to how you %?iag the sult, is a grﬁéeéurai
poiont, §§s§§a§ gﬁﬁr*éaiﬁ ea§ ﬁa'maiﬁﬁaiagézuveivaﬁ & question
of substantive law, but how you present the matter to & court
is s grg@@é&?@i gaiatc» ﬁé ave talking about the title of the

suig hgggg\%gﬁfggg get in to court,

I3

BR, PRYOR: 1t éig&% be elarified by adopting the
géggaa%iga ya&rggés 8 momont #go, that whove theve 18 no
statute providing for contrary mction, the sction may be

brought against the office.
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MR, LEMANYN: Could we suggest that that be ﬁ@@ggﬁraa;"
and discuss it at anotheyr mession?

UDGE CLARE: I want to moke @ eéayie of auggestgégﬁ

here, The Lirst 18 that it seems to me that Mr. Moore's point
gomes to this: There may be a lurking gﬁbiguit§v§a the rule,
and I thiok that is trus. I don't belleve we can possibly ceover
and fovesee eve&yzhiﬁga It weems to me that it is comparative-
%? swall, and & kind éi cons ideration we ﬂﬁét take,

Let's go back now. The lawyer wants to start sugs,
He thinks it would be somewhat éasier to name the offive alone.
?hea ho is ﬁ%@?ﬁ@ﬁ by this §rovieia§ that &% ﬁuﬁ% be in bisg
official capscity. What ﬁha eaasieas laaysr than is going to
‘do 48 to say, “ilﬁan't béliéve &t-is safé iaf-ma to take this
grivilage, and 1 will aue ia %ﬁa aaﬁe ef the persion.” |

Then it ie ai; aavsreé. it is only in the case of
‘the bold, vash lawyor ﬁhﬁ sagsg “; wili ﬁa&é 8 shgﬁeg and
sue the ﬁﬁfigg,“f'ﬁé sues %h@fgissgsg The watter then #aéas
before the é%§§r3¢$ 3aég¢ #& goue pfgéégéiﬁg'hy’ﬁhé éésanéﬁg§;
Then I think %§§ 9§1§‘rigk'thatae have gone wrong is in what
the ézséése$ sa§gs.éaas; 1% tha'égszxzég 3§égg‘s§yag quite
| naturally, ”&a%'éj@@rrée% tkisﬁby sﬁiekiag'iﬁiﬁkg name of the
gexéaa;“ everything héa hapga#eé»ail r&ghtayfﬁhé ouly possie-
bility'is that the éiat?iatljuéé@ ﬁightlgaé’a‘littla rough and
eay, "1 don't believe the rule wauié gave?n thia at ali,,

 and therefore I will throw hia out of caurt.” :
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I think that is possible, and Mr. Hoore is right 'f;;
about that, but what can we possibly do gbaﬁﬁri%? I sha&iﬁ"
think that the chances of ?aaéégigg that éaggigtaiyg because it
is & good deal a guaﬁ%iaé of substantive law, wgrg\aéﬁ very
good , li-ﬁaa!ﬁ believe quite that we ought to $§3 iﬁ any case
when you are suing with rsﬁ@t&ﬁgav%arg_gavﬁrﬁmant'ﬁifiéégl |
that you onn 8ue the office alaﬁQ@ ?&ﬁ# isg X énn'%-&uaﬁﬂﬁhaﬁ Yo
 §3:@ughﬁ to §§E§ the b?a&é'authﬁ§iﬁﬁtiaﬁa Posgibly we should.

1 don't know.

; DOBIB: I don't think so,

JUDGE CLARK: We would have to make that invitation,

you mes, uniess we put in some limitation. o that is the
problen which e, Moore has presented, and that is what I have
to say about it. |

| The auswer that Monte ie making, the suggestion that
we put in this provision with reference to substantive law, to
8 .s’ézamﬁag and so on, § é@a'ﬁizik& very much, because I am
aiya&é §lﬁaniﬁ_agﬁér&%ﬁgé what it means. xn.ﬁﬁe firet place,
.; do aaﬁ kﬁ§§:§§§ stﬁﬁﬁ%&.ﬁhat‘geaizy §£3§§ﬁ$$ S§G§‘§ suit.
i you aéevﬁayiﬁg iévdﬁﬁﬂﬁ;ﬁ aatbﬂﬁigait;_thgﬁe are very fow
V%§$% éﬁ_aaéhegigaigﬁﬁéia gult. -?ﬁs'ﬁnlg‘aag X gnﬁﬁ of is
possibly this one against the Q@m&iésian$¥>a§1iaﬁaraai Revenue,
and 1 think the authorization there is somewhat backbanded, to
tell the truth. - | B

Po come back &é'%ﬁatjﬁaa:ﬁaygvi;ﬁapfﬁ‘%éi;eva that iw
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going to do puything for us. 1 don't %ﬁiﬁ% the statute %iié éa ?;
/ %ay%ﬁiagviag us. 1t seems to me it %iil only confuse. |
| MR, LEMANN: You know, iun these tax cases yOu never
sue the man who happens to be Commissioner. %ﬂéé paa§a@ éﬁgfﬂ
konow who is the individual. You sue the gﬁﬁﬁiﬁ$i§3§? of iﬁw
_,%Qtﬁaa Revenue or Yhe &ﬁizgata? of sﬁﬁégﬁél Revenus, ga@’ﬁ%&%

is & convenience,

We have had aﬁ Zeasﬁ fifty of those
: §§$i§§§ tb@ Q@mmiﬁgiﬁner of inﬂs?aal %svgnua, witﬁaut aaﬁiag
hiﬁ, and %hera ﬁavar has b@@a any ga&s%i&a; |
Eﬁ, &%ﬁﬁﬁﬁ* ﬁhﬁt LS had in ﬁiaé, which is ?@gy raag&,
,waulé ha se&eﬁhiﬁg like $§i$ 28 a ﬁegarata psragragh in thi@
rules o | A |
| “B&iaﬁa a s%aﬁu%e ath@rwiae previées, a alaia;asgar%u- 
' ed agaiast & publi@ aﬁfieey by reasan ef aet& done iﬁ hi& o
official sapa@&%y may be y@esentaé h@ 8 suit &gains% ﬁ&a effiee_'f-
a8 such without maming the individual.®
| ?hga,if yon - wiﬁa, apgaﬁé a nata ﬁayiag, “ai a&urae, -
| this does ae% uﬁégrﬁake ﬁn ﬁﬁaﬁa aay Eubstantive 189 ﬁs ﬁa
"ﬁhﬁﬁhar any right of action a&iﬁ%ﬁ~§gﬁiﬁ§@iﬁkﬁ nfﬁ;&g; nor 69#3.'
it cover a aégé whexre %hé'aiéiﬁ‘gsﬁééﬁéé'éa égaiﬁéﬁ %§é5 |
_iaéiviﬁusi hsé%ﬂﬁé he has gaue beyaaﬁ %ha iaw @hieh.azathes
hin with aathex%ty ﬁe aatﬁ“ , ) |
MR, PEYOR: That is mgm.

YR. DODGE: 1 ﬁaa*% th&ah it %5 aaea&sary te &ﬁﬁ
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DBAN MORGAN: Welther do 1.

¥, DODBE: It i peviectly §1$§£‘§§ it is aﬁkaegiaﬁ
againsd him ﬁ@? wrongdoing, not the %ﬁf@?é@ﬁ@&% of én %ﬂa
saasti%atie&gi a%a%ata wh%ﬁh is %o be gaa%i&ueé ia §¥aeﬁie§,
that is ﬁgﬁiﬂﬁ% him in. %is iaﬁi%iﬁuﬁl a&p&aity; but 4f it is
for sone $§$ﬁ§§$% act ai wxaagﬂaiag on Eig gart, this rule
 §@@3&'£ agﬁiy ts hiﬁ at all and ﬁhevé is ne gaessaea of sube.
’ﬁtatutieazﬁﬁ‘§§r§iaa'%he§s;_ |

- _ Tﬁketﬁia fayder v. Buck case,

 §§£¢§ isia h&yéiﬁia-eaﬁé;i ?&3 pi&iﬁéiié Eraagkt a_ﬁuiﬁ againat

8 aavsl gayaasﬁey, and he wﬁaﬁ aa% ai ggfiae, ﬂaéai'anr ?éié,

, éealé %hﬁ 91&2&t1£§ h?iﬁg %ﬁe aetiaa jase &g&iast %h@ aﬁfggs

of uavai payma&%ar? 1-f" 7 o |
ﬁs&ﬁ ﬁeﬁﬁﬁﬁ He m&y, ‘ﬁé‘ﬁﬁssnit.hﬁve i#; He may

'Bﬁé@f %&e tulés

| ‘1€ﬁ§saa E&@%ﬁ: iﬁ would b& v&zy aévisabie for bin
| to do 1% 1f he @&ﬂ, béeaaaﬁ e avﬁiéﬁ saﬁ&%iﬁaﬁi&a 1ﬁ§6¥ o,
 In Soyder ?. mtak, the giaiﬁﬁifi 1@% ‘the judgment solely be-
cRuge ﬁhsra was s;ﬁhsng@ whick &ahaéy egugh@ on #s for » while.
.“‘Qhat wan t?ﬁ@ of one af tﬁgse saiea agﬁzaat Aehe&eﬁ.
I éea's knew ﬁhs%& yea ﬁﬁuiﬁ iiné any gnthsrzsatian v
¢ wish ﬁhere %ara avon S don ¢ kﬂaw whera yaa %auié g0 t@ £1aé f

aay autﬁer&ﬂatiaa to sue %he @ﬁiies af §aval §aymas§aw, as aagﬁa

?ﬁis givﬁa st %ﬁ ?ﬁua[,
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PROFESSOR MOORE: I wish it did.

§3&§ MORGAN: Bure,

Mr. Chairman, it seems to me that when you Qﬁcél&éﬁiﬁ
that the real party in interest is @helﬁavernaant that is back
of this garﬁiealar offive, what you are figh%iﬁg over now is
Jjust the old common 1aw fight on misaaaer of gartias,.‘;ﬁ seons
}te me you are ja&t gﬁing~iate @ igt of ngnsesse abouﬁ thi#_ |
 §ax%ieu1a%'thi§g, Everfha&? agrees that in a case éi this kind

it is the Government that is back of him that s responsible,
'fanﬁ he is just a figurehesd, the aagé,é? the p#rﬁf., The real
| §arty‘is aiwaysrhéak ﬁf that, is,saégs to me you argriu$§1f
wasting time over %hgt,tha eemaéa‘zaw used to do with thefazé
plea in abatement iar”éiéaéﬁér. One of the very iirst %hiagg

they abalishaé was the paea in aﬁatameat for misnomer.

1'f:f!E:v Edﬁie,zyaﬁ have & number of those cases,

and th@ qagstien is whataar or net it is a suit againat the
United States. | | | | |

Bﬂﬁﬁ E@Rﬁ&ﬁ;"af course, tkgyrhéve éemé tﬁ the point
where ihéy are feéégﬂiaingtbst’the réal'gartg you aéé suing
is the Government back of him. pr}é‘isjusﬁFaq&eétiea‘af §e§
fsu are gaigg,ge‘aaﬁe it, anthing'mgre,,ia’mfvépiniéé,'

JUDGE DOBIE: I think this ia;ali?ighﬁ,;aaéi move
we adopt it and go on. | T - |
SR;;ﬁﬂﬁﬁgz X éeaond,tha.m@tjda,; It has been adopted

already.
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CHAZ

AN MITCHELL: Is there sny further discussion? -
MR, PRYOR: It has already been adopted.

CHAIRMAN MITCHELL: It 18 moved and seconded that

Rule 25(d) be acecepted im the form presented by the Reporter .
ALl in favar of that say “aya“n opposed. It is ﬁgfagé;té,

§§§GE Q&ﬁﬁﬁs if we go on from hara, we go &nta the
deposition and discovery matter, and there are some quggﬁigng
'éa&iﬁg up undexr tﬁéﬁ‘ R | thiﬁk the best thing to do is to take
them in order.

 Take page 24 of my Sep%@m%gx dvaft, The £iret one
is this provision as t@ reguiatiag %ﬁe order to take deposi-~
tion. DPage 2%, aula So(a), add at th@ ond aﬁ the rale, ‘the ra&@J
"ﬁhiéhndaais with netiea of @gamiaa%iaa an@ timﬂ and placet
| "The aaurﬁ may“gﬁgalaﬁe-&t*iﬁs ﬁiagrgtgaa'the time

and sréar of t&&ing deopositions as éhali-ﬁﬁs%igarva»tha caavaaa'»'
_ieae& of the p&r%ies and vitnesses and the iﬂter@&t% af 3aﬁ§ie@ v

This w&s adayted by us befar@ | 7

zg you will look in the aata you will see that’%hefa
has been some variation. ﬁhiis thé’ééar%sfhave more e& 1é$s:
assumed this power, efﬁea they sﬁﬁiﬁttt'ga be & race only,

ﬁrwéuié 8ay ﬁhis'ﬁuie'ig'ﬁegir&bie., The aaiy‘ﬁhiag
is that eaae@ivabiy judges still mﬁg ngt do mueh &baut it.
RS suppose, &aving the pawar, %a@y ﬁay aet Just ﬁacauss it ig 8
nuisance aaﬁ they don%% know uﬁtilzﬁha matter is brought before

them.
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I would say you might Zind 4t very interesting to note %ﬁaﬁ
in New York they have just now, Mareh 10, adopted rules to go
into effect April 1 which are the most complete regulstion of
all this. It iz an attempl to state the priority. Without
golng into a great deal of detail, I can®t tell you all the
dotails. ?h@y sny heore:

“Unless an adversary, in the opinion of the court,

"'jﬁiﬁh respect taexeﬁg has been lax in seeking an examination of L

the opposing party, the aare'grAeriéy of institution of the
proceedings shall not entitle the noticing or maviag party to
. §rﬁarityﬂ“r ‘7
I .?haa‘%ﬁey provide that in general you cunnot héva
it until you have had an ﬁns@éw in, éﬁ@ then they praviﬁa
provisions @grakiﬁ kind:

"In actions in %hiﬁﬁ.aﬁﬁt?ﬁﬁﬁ and tort issues ara
mixed, plaintiff shall generally be eagiﬁiaé to griqriﬁy of
' @xamin&ti@a; except that if éamégeg are also @éughﬁ for 3&3@?3@3
%s:a the mgsieai porson, ineluding méimet maﬁai inﬁusias, :
| then the defendant shall be @ﬁtiti@é ta priovity af @xamiaatiaﬁ"
E enn 800 one reason fsr it. In New Yark iﬁ has
 %§@§ 8 wad %ﬁraabla and theg are g@iﬁg ta wggulaﬁe it, praviﬁa
: g$m@ rules or grﬁuaa raleﬁ. ?h% pnrgaﬁa-ae@ma to ms to h@»
entirely §?ﬁi§@$ﬁf§h?ﬁ - | o L i
| @ﬁ.%&% Q%&@f haﬁé,'tpAhgvﬁ‘?gles’sf®§a§.1§agﬁh égﬁ

intricacy for this is a good @g&égﬂiﬁfﬁé@it; 1 an inclined to
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think that we are doing the best we can, even though I taia§~§$
may not be effective.

JUDGE DOB

IE: Leave it to the discretion of the court,
JUDGE CLARE: Yes. The great difficulty, as I sug-
gest, is that the saurilﬁea't oxercise its discretion, except ..
now and then, uniess he is Judge Eé@g Judge Fee would exercise
a lot of discretion, but I think ia:ﬁewiﬁgrﬁ in general the
react ion wéuié be to say, “ﬁa#'t bother ﬁith us ., _ﬁ% ahead and
~ do it yourmelf." |
| JUDGE DOBIE: E@n'% you tﬁia& the Jjudge would have
the power @iﬁﬁau% %&is addition? [ |

ﬁgéﬁxggﬁﬁaﬂ; 1 move the a@ag%iag‘

J%ﬁ%ﬁ §®B§§§ ?helgadgé ﬁaé’ikis power, and this 3@%#
makes it clear. | R |

You move its ada@tiaﬁ, ﬁée Morgan?

DEAN MORGAN: Yes.

sﬁﬁﬁﬁ ﬁﬁﬁxﬁg I second that motion.

MITCHELL: All in favor of this «-

CHAXRMAN
 DEAN PIRSIG: MNr. Chairman, theve is & minor matter
1 would like to rmime. If this is added to the end of
gule aﬁzéiy waulé that mean zhat’thé»gea§$ ia te»aatraaiy on
motions of éay party upon whom ék@~ﬁgt§és is served; or should
it not be on the motion of either §arﬁ§§
JUDGE DOBIE: 1 think he could do it without any

motion at all,
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DEAN PIRSIG: Or without any wmotion at all. I am not
glear what the effect of it would be.

JUDGE 18: That just gives the power to the court,

ig %hé% is all you think you need. ﬁsualiy it would be brought
to his attention by motion. He ordinarily would know about it.
If by any chance he i a frivolous judge and reads the vecord
vefore the trisl, as we always do, I think he could do it him~
maslﬁp | |

The normal procedure, I would say, wauzé ba to send
it ﬁe %ha iawyars don'% ysu think g@, and say, “&eek hase,
Mr. Bowser, and 1@@k harag Hr. Blitz, it seens to me ﬁhat &hié
case eealﬁ be vary r@aéily éi&pe&aé af by takiag the ﬂapasiti@a
of Strigzimg first and @uki&@n Sﬁé&ﬁé."

_ JUDGE @hﬁgxz i think 1§ would be a good ides not to
4§ut in v@gy»ﬁﬁch-af,a'ﬁeéeriptiaa,':ﬁhzie iﬁ is true that a
juégaaréanariiyligaat géiag to #st aa1@§§ h$,i$ ﬁagﬁaé, éga
less bis arm is twistéé 8 Eiﬁ%zé,'éhe?eris"an’eeéasian @heﬁ the
'ﬁatter 18 alreaéy before him. ef eéarsa,'yéélare aot going to
hava it b@f@re th@ guﬁga unl@ss Ehere is sama motion, bu% sﬁg«
pose gea@baéy has agyearad to raquaat s@m@%hing abauﬁ @ha
ﬁﬁpesitiens anﬁ the juﬁge wants to ﬁaguiarisa the procedure and
do a 11%%1& nore ﬁhsg-gashaps thﬁ imm@digte &atiaa baefore him.
I think it would be @ gqaé ﬁhiég‘tgkaa?a'tha 3&égs have the
full pover to do 1t. e "

DEAN PIRSXG: I am agreeable with that. I am Jjust
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somewhat concerned that thaet @auié be the effect.
JUDGE DOBIE: I ¢hink it will. I have seconded Hr.

ﬁargaa*s mﬁtiga that we adopt it.

HATRMAN MITCHELL: All in favor of the adopiion of

this amendment to Rule 30(a) say “aye"; opposed., It is agreed
to. |
 JUDGE CLARK: Now we come to Rule 30(b), which of

,'céarsa'ié the iaﬁaus_@aa with the long ﬁistéxy, Yau'will'iiné
; discussion in'af memorandum of September on page 26, | |
?basé are semsnsmﬁll cbﬁﬂge& at the beginﬁiﬁg. ?b&ﬁ
: is, in abeut the fiﬁth line we yut za & pravisiaa that the !
order may ssy th&% it skall he taken only at saa@ éesiga&taé
time or place. %s adé “ﬁiﬁ@“ to make that elear, y
| Then ée@# in the last line before the aﬂéitiaas’
aé,gﬁt.i&vﬁha words that the order may be made to save the
‘parties from “naéué exﬁensa@“‘ri | B
Then at ‘the. very end . thore eamaﬁ the long sabstitu~< ”
tion, whiea of eaurse eemes frea»sur diseussian at ths time
of tha ﬁiekmaa V. ?gyZer case., . wa aaée Y raesmmendatien aleag

this gaaarai 11&@, ané it was naﬁ aéqptad iﬁ the Hickman v.

~ Taylor gasa at that time. Thsn the ésaisioa on Eiekwﬁn V.

Taylox eame,dawn ana thﬁ ﬁiek&an_vq~§ayier ¢ase covered a

great ééai'ei'th&s,< ?hat ia ths'siﬁeéﬁiaﬁ ta‘éata.
Ve rathsr thaaght thaﬁ ﬁe aaght to go back to our old

%e&aaﬁﬁnéatiaa, X wsnﬁ %a raise %he qaastiea, and % think it
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is a serious question of policy, whether we ought to do it.
I think it comes ¥0 the merits of the proposal.

8o iar as the Bupreme Court is cén@éraeﬁ, I do vot
see any reason why we should not do it. They rejected it then
presumably for aa&%h&r,&&&é@ﬁ, of a pending case before it.

‘I don't think there is any limitation on that.
| My question is this: Is it desirable to make ®o

‘vestricted a pravisiaﬁ‘hete; and is 4% pafticnlarly'desirable
vto é@cpan these burning isgues of some yeara ago that seem %o
have saﬁglad down and ﬁéboﬁy is raiéing;any'questien. The
mﬁﬁter comes down mainly to this: %bsnlﬁ?!ﬁ this remain a
limitation to thé»atterney, and not be extended to other sub-
e?dinata'figaras?; | |

| My s%étamenﬁ on that you will £ind aa'paga 3?; the |
last paragrapﬁ, gaing evér the:pagé, |

Among other things, a8 8 mgttar‘aﬁ detail, I réisa'ths
question whethes if you put exyeéts iﬁlihis class yéu are not
here atatiﬁg»a somewhat dizf@ranﬁva§praaeh than you‘ﬁéVafhaé'
in other references taisxpértﬁ in the ?ui§1 It is @ sﬁali
~ thing, of course. ‘Tha'main thing is the question of policy.

it yau'were téagrée_witﬁ me‘ﬁhat we had better not
'extané this m@tter,—i would zheﬁ say*%hét if you omitted fram;
this rule the addition of etﬁé? persons beyond attorneys, you
would have in mind what I think s 5p§39priate, That would

‘mean that we could put in~§ﬁ;€e p?éﬁer}y:ta cover the Hiclkman
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rule -~ it wonld be only a resptatement of it, ss a matter of
fact -~ that "The court shall not order the production or in-
spection of any writing obtained or prepsred by the adverse
party or %2& attorney,” and leave out the words "surety, ian-
ééﬁﬁi?ﬁ?; or agent,” and gso forth, and the reference to expert
witnesses.

We have often referred %o the guestion of gh@ﬁh@é
there is a éeﬁaaé,far a change. In other connections I have
said that perhaps we should be abhead of the demand, and o on.
I havaaf% pressed that uanduly. I do think we should sowewhat
originate demands for things»ier which there has been no
éemaﬁﬁﬁ 88111, this is a ma%%e? which has baeﬁ'gre&tly
agit&taﬁ and, so ﬁa? as 3 know, there is no demand now. People
are &ecap%iag it |

?ha?@ %ag been some qu@@tian in the cases. The point
 hasn't been entirely clear in the cases, but as for whethagjﬁséi
Eaﬁag’agiéaslég ﬁhé'insgréneé‘pea923 or other people are really
é@mgnﬁing this, wmo iar as I can now diaaever ﬁhera isn't any
real éaﬁané Lo 1@. ‘

it ﬁ@a%ﬁ saem to ne ﬁhat it makas n very serious re-
- gtriction. o |

%ﬁﬁiﬁﬂéﬁzﬁxﬁcﬁﬁkbé What makes the rést#iaﬁi@ﬁg the
proposed rule? | | _ | |

aaaaﬁ éﬁéﬁxs Qur grapasgﬁ am@ndaaat m&kes a rea%riew

tion on discovery, an éxseasiva xasﬁyie%iaa on éiﬁ@ﬁ?er.
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JUDGE DRIVER: It puts claims adjusters snd insurance
ropregentatives within the §givi§ag@§‘@1§§§ glong with the
lawyer®s work product, dows it vot? The suggostod amendment
would do so. |

uR, PRYOR: Yes.

JUDGE CLARK: Yes.

»ggég gﬁ%ﬁ&ﬁzi There ave some cases, of course, that

put %ﬁ@& in thaﬁ siggaq

%ﬁ. PyoR: I like the gugge&ﬁaﬁ s&enﬁm&aﬁ as i& ia,
" in view of the fmot that it is ouly @h@g@ the court determines
in ite discretion -» |

gmm What 16 that, Mr. Pryor?

; %&.»§$¥ﬁﬁs it 46 only in & csse where the s@arﬁ
»'éetﬁraiaagvﬁhaﬁ the other gas%y ﬁill‘h@ unfairly gra§ﬁ§§e§é |
by not r@guiring it. x% seens to ne taat is a ﬁuifgeient safe-
:fgﬁarég i b@ii@@e %h@ way you hava grﬁgasaé it %a@luﬁes &11 L
 $§@8@ p&ﬁﬁi@av 4"“'  | |
ﬁﬁﬁi&ﬁaﬁ'ﬁiﬁﬁﬁﬂﬁig X ramamﬁ@r t%&ﬁ fracas st th@
im@ of %h@ Hickman case varg welin_ ! ﬁhink  § wrat@ a 1@&&@@ /
~to the ﬁe&rt sﬁa%iag the attitude af sha Conmittee on %hg ﬁubu

;43aeﬁ and what we tried to do ﬁy the ?&1@; As I read the opinion

.ﬁﬁtﬁfﬁﬁrﬁs, i felt the @au?ﬁ had px&eﬁisaliy aaeayﬁaé tﬁ@ viaw

of the G@Eﬁiﬁ%@@ o8g to what the 1&@ eag%t to be on ﬁhe snhzaet
- The bax &a&e@%@ﬁ it aaé has not f@iﬁéé &ny ga@s%ian ab&uﬁ it_

ﬁﬁ?ﬁﬁiﬁg we put in the rule that gsa't ia th@ asaet
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language of the %ggéema Court of the United States in the ﬁ&egm
man oase is going to stir uvp animus. I really don't see why
wo should muss up %éat situation. If any lawyer wants to know
about %ﬁaﬁhe? his papers can be exanmined %y the other side, all
he bhas to do is fo 1ift up Hickunn va'éayzbyrag§~raaé.i%, it
is perfectly éia&wb it is prgﬁgiaally %Qst we said in our
draft at that time. | |

I just eann&t see any sease in stiekiag our necks
out at this sﬁags of the gaume witﬁ any rule ﬁn tha snb;e&ﬁﬁ

The bar aaé th@ h@a@h aan't seon te be having any tfa&bi@;

Jﬂbﬁﬁ DOB1E 3 9@ you think 12 we ade§tad a xui@,

General, that waaié be in tha t@eﬁa of tha ﬁiekman aaﬁe, the
Supreme Court would staaﬁ for 1t? | '
| %ﬁﬁﬁa&&g &i?@ﬁ%&b:i You mean éiiaw;ag .
éﬁﬁ&ﬁ'ﬁ@?iﬁz ?é exﬁaﬁé gréatlyitﬁe‘ﬁaaef.ﬁﬁ get':
. 'thase gapgrgq " _ | | . | | | |
| CHATRMAN ﬁk@ﬁgﬁ&bz I don*t think the Court would
stand for it or the bar would stand for it, either.

' !g%sE EL&%K; 1 dea't qaite anéﬁrstaﬁd you, @ymisaaa§,<£¥ﬂf

You said to extend gvg&tiy the power to get these. This would

: ragt?ie% greatly the power, You meant “restrict,” ﬂi@:yaufaﬁt?

UDGE DOBIB: Ne. I om saying, suppose we thought --
1 am not saying we do -- that Hickmen v, %ﬁ?ler went too f&é,
and that we ought to extend the power of discovery and extend

tth@ right to get those documents bégéné what was aaid ih_tﬁa
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Hicknan case, would the Supreme Court stand for 17

CHA TRMA

N MITCHELL: I don't think they would accept it.

JUDGE CLABK: Then I $@§§ﬁ$%>§h§ next question is,
but 1f we gg the other way, will they accept gt} because this
is going the other way if this @xavi&éan is géepté&; | |

I want to adé; iﬁnugh~£&sﬁaa§a X want %a be fair about
this, of course I agree exastiy wiﬁh @&aﬁ ths &hairman has saild,
bnt 1 da thxnk it musﬁ be said that this is truez ?here has
been some question as to how far the ﬁiekﬁaa case wéﬁﬁ. &s I
unéer&tsnﬁ it, tber@ hav@ beﬁa S0Me ruiiag& that ﬁhsse §ersaa$
were veally ingluded in the spirit §£ the Hickman case.

iﬁ y@u_%aék Ebst'paiﬁt cﬁ'?i§§,~a§ eaaxse»thaﬁ,ﬁﬁulﬁg_
B | suppose, destroy aam@what o | R

“'53[:; Es the ﬁiakmaa cage 11&13@@ ta attafaey?

JUDGE CLARK:  Yes. That is what it was all about,
»§nu know. ?ﬁat is whaﬁ the éigeuss&en wag about.. éﬁ ﬁharﬁétiam
of page 30 aaé ﬁh@ top of. p@g@ 31* &he ﬁ;gkgaﬁ éeeisian pro-
ﬁaetad i&ﬁm éis@pvery1¢a13‘sﬁatgmentsabﬁ§$ﬁe§_by'an a?ﬁgfaaya
the amendment ﬁréﬁéena g&é éeapé,af'ﬁhiazpregégzian.f’Thus dis-
covery will nairnarméily hérailﬂﬁﬁé of wfiﬁiéga sbﬁéinaﬁsby a
claim aganﬁ, though the aasa& h&vs %eeﬁ the 9ther aag., |

| There sre & couple cf cases over tha page whinb hﬁlé
the eaétrary.

JUDGE BRZV&R ﬁnéer the ral& ag it staa&s naw,

Judge Clark, su@gase 8 glainsifﬁ who is iﬁ aa auﬁnﬁebila &ase,
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we will say, is suved for personal injury. He gives & staulement
to his insurance adjuster. He doesn't remember what it is, and
he doesn®t got 8 copy. Under the present rule can his iswyer
'geé 2 copy of that statement frém,the}ﬁﬁﬁenéanﬁ?,
JUDGE CLARK: Under the memjority rule, yea. Under
those cases that sgnstxua the Hickuan @#ge Juet aé ﬁﬁi%%éﬁf |
if it bt givea tﬂ 8 eiaim ageaﬁ, yaa can g@% itn‘ If it was
tqgi?ﬁn tg—ﬁﬁ aﬁ%erﬁay, then you eauié only on a ahaﬁiag of gaaé
:eausea On & showing of gaaé aauﬁe %h@?ﬁ h&s beon B g@@é doal
: of difference among the eages; %@m@ courts ar& m&uh aﬁri@%ez ,
 than others on that. | | |
| Can you tell ne hew %hay h&ve gone on that in y@ar
own state? o |
PROFESSOR WRIGHT: @hagé ggses'gre on page 31 in that
iﬁag yaxagraﬁﬁ ﬁﬁeref %@ have abeut Bix e&sgs &a which they
» havs saié that ymu canae§ g@t Y eagy of yeur own’ st&%emeﬁt uaéef
any eire&&sﬁa&e&&, ané %han a 1&?%@? gzee§ éf cases in whiﬁh
th@y have a&laﬂaﬁ gatﬁing %h@ statewaﬁt, bat tﬁ&ra %ﬁ a 1@% @i

f_talk abaaﬁ wﬁat gaeé eausé wgg in éi?fe?éﬁt eixeumstanaese:

§r¢§aasar %@ﬁra ﬁas grgueé 19 kis baek ﬁhaz ya& aheni&sgwﬁ

 be allowed %9 gst a copy of your ﬁwa wﬁa@a&&nﬁ, aﬁd tha Thﬂré

. Ciroutt ﬁﬁtrist Judges garmeuzarw iaavs %akea ﬁzst vi@m _

Elrava?saﬁ by ﬁﬁﬁ Th&wﬁ Cireuit in %b@ iamﬁaa élﬁﬁ&ﬂ ease.  h
| JUDGE DRIVER: 1t ceens o mo 1t s%zan’id bo made

clear that o party hee a rigﬁt to gst his ewa staﬁeﬁentﬁ ?ha
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lswyer doesn't remlize that his ciient has made éa&ggiag admls-
sions which may be contrary to the testimony of other @iﬁu@ssas;
‘He should know about it in advance.

JUDGE CLARK: If you go back %o the iﬁaliei&%ﬁ-gge%iaa
on page ﬁs, we say "except that a ggr%y'gﬁaii a;&ayé,h@ granted
gr@dﬁ@tién or iﬁ%@@ﬂ%ﬁﬁﬁ @ﬁ’any statement or wriﬁéag'égae$§aing

ﬁhs %e%ieg or its subjeot mattar whiaﬁ ha has grsvégu&ly giveﬁ.“

"“f% DRIVER: That ds in your &ﬁ%ﬁéﬁ@ﬁﬁ?r
Qﬁﬁéﬁ CLARK: ?ﬁaétis in the proposed amaﬁéaamﬁ;:
~ JUDGE ﬁﬁﬁiﬁ§  You wouldnft aéve to show good ground

there. - | | -

JUDGE CLABE: Yes. |

'Jﬁ@ﬁﬁ DOBIE:  That aoers fair to me. I happen to
have had ?igb% mueh experiaaﬁg 1& tnat fielﬂ. I Raéﬁ‘aam@»
timﬁs those s%&t@ments are ﬁaken from & man in a haspiﬁal when
ho is raoked @izh pain ov se&sﬁaiag 1ike tﬁat«, The faizaa
doosnt know wha% he éegg. ' ﬂarm&liy the %&y thasa ﬁhia@a are
’éoas, hs is askeé questions sﬁé thsu ﬁh@ ageat or a@justav pre»-,
| pares 8 sﬁatamant and says ta %ha §ellaﬁ, “35 thig ﬁh&t y@&
said?" aa& he &igﬁs»it, %@metimés he hasaﬁt a very azaar iée&
- of ﬁhas ha sigaed, ‘and ag 15 311 égna hy the claim &gsnﬁ in the
. interest of the insaranea eemgaﬁy,ru

CHATRAN MITCHS

Lz, You say you have égne,it?t
JUDGE DOBIE:  Yes, o |

. CHAIRMAN MITCHELL: 'We baven®t adopted this smeudment,
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and there is a lot of other stuff which relates to gomething
else. If you are going to do that alone, you ought to cut it

put.

JUDGE CLARK: ?ﬁat is right., I just want to give a
fair statemont of what is §h§¥ag> , |
| Let me add one thing more in h&ckgéaané, -Za'gha”
states which have followed %h@ rule, there has been some |
.Vlftanﬁeney-%a adopt ths new aﬁénémeat %hat was ﬁoé §§$se§f7 That }
has he@n done in several af the statgg whieh are cited on page 5
:Bﬁ of my Beptember dvatt. Ce&t&in gtates bave not done 8o,
It is quite obvious, &oag that states that have not adopted
your amenémaa%s haven‘t done it. ﬁur amsnﬁmeaﬁﬁ éié not ﬂﬁn~
| taiu tbis, and thsrefare %h@S@ azatas ﬁﬁ&ld not ﬁav& them. ,
8o thera is th&t mﬁﬁha Sﬁma atates have done it.
I think the numerical mmje?iﬁy have ns& because aur ralea éa
not contain it. |
’ﬁrf_ﬁrigh% tells me that in thé Minnesota rule,
in a prévisiea‘whieh did adopt it éheg:jus% s@aﬁeé the decision
by the Buprene sourﬁ éesliag %iﬁh ﬁha elaim agenﬁ siﬁas%ian,
and he says %ha re&ult is very amnging. ﬂa you wanz to say
anything about 17 R )
ﬁ&@?ﬁﬁﬁ@ﬁ WRIGHT: The prebzam is net actualzy 8
claim agent. Zt 19 an sgent -~ perfod. Th@ stra&ﬁear com-
pany haﬁ‘a fixed r&l& that ﬁh&qevag-ﬁgaze,is ag’ae@iééaﬁg tha‘

conductor of the motor vaﬁiexejmﬁsﬁjmgka & report to his foreman
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which he turns in about the accident. In litigation the dis-
’téé@% gourt allowed pgeéa@%ienvef this sfatamsat. it was taken
§§ appeal on the ground that this was ab@é%@%ﬁ by an agent iﬁ
preparation for ilitigation, and therefore it is pri#il@g@é:éé
iﬁ%ﬁaa from discovery under the Minnesota rule which adopted
our proposed 1046 ameaémangi The court had & tervible time
with it. '3§ h&é:ﬁﬂﬁ arguﬁéﬁﬁs on the eéseg &aéifiﬁsliy cane
down wiﬁh an opinion waieh maaagas to iaave the whaia duestion
very neatly mnédiad by saying, "in this case you can bave the
statemsn$ becsuse thay didn't make a suifisient shawiag that
:tha re&l garggse gﬁ tbis sta%saeat ﬁgs in prepara%iaﬁ fov 1iti~
gatianffhgt i@avia%Aa hint &aaﬁinagt:tiaa it hapgeaé; naybe
you will have to aé it differently. |
The reﬁgéiﬁn ﬁa,ﬁhia; iatersstingiyiiisrtkaﬁ the
 streetcar qem@agiss»hgﬁe;takeﬁ»alivthgir farmé in théir cays-
baéns aaé takaé a ru&ba# s%aﬁg aad-s%&mpeé théﬁ at'ﬁha top,
V”Tﬁia is &a praparatian fer liﬁigaﬁiaa,_? (baaghgarj |
: KR ﬁﬁﬁﬁﬁ- ﬁhat és the agﬁsaeauset%s &tataﬁ@ ge«'

;“f@rreé to in %he %&i?é iiaa on page 33?

PROFESSOR WRIGHT: ?hat 15 8 stﬁtata, Mr, ﬁeggg, whieh |

allows ysu ia eartsia @irenwstancas - ané 3 ean’s gi?@ you

':-f,'tha éstail af tﬁe airsamstaaees affhané ~= to get a eagy of

' g§ﬁur own s%ateaént, ﬁﬁst of these e aaé i %hiak the
ﬁassaabusaﬁts statnﬁe is in this farm s provi&a 1f you make

1@ ststeasat generallg within tsa wae&s aiter the aen&éent, you
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shall have & ?gghg to g%ﬁ that sga%@ﬁéaﬁa Thers aréfgaiﬁe a
sumbey of statutes passed r&esntiy. Eﬂ Hone s%aﬁ@% they m&ké
it a @iﬁé@ﬁgaﬁ@r to rofuse to give gea 8 aegy ef & statenment
which you yourseli made within 8 givaa p@ri@é aﬁta& an g@@iéaaﬁq(‘

Mi. PAYOR: To get the matter before the cosmittee, I
move the adoption of the ﬁéﬁgéﬁeﬁ ﬁﬁﬁ&gﬁéﬁta |

Mi., DODGE: X aeeemé th@ mgziaa,

, A’*Figﬁéﬁ ﬁ!fﬁﬁﬂk&a &a ye& meun a:l that ggegeﬁal on
page 267 -

MR, ﬁaﬁéggj‘%a»se{sﬁ

ﬁﬁéiﬁ&ﬁﬁ'gzﬁeﬁELgu Thet was an attempt to x&sﬁaie d
the rule of Hickmsn v. Taylor. o

MR. PRYOR: As I understand it, the Hickman case
dealt saiy Eiﬁh aﬁtawnaya, as far as ﬁha% is ﬁeu@erueﬁ, and this
::i may ge f&?thﬁf tﬁan that, | , |
='ﬁﬁﬁé§§“ £§ 1 aaﬁaﬁéﬁﬁﬁé'it,7an§éw the Hichkman

'i‘easa the ﬁeugi way order a statement nade by an a&tgrnsy if

*:‘ f:thay finé that 1t is in ﬁha interest ai 3g$ﬁia$ or that its

7 éaaigi waalé nnf&iriy yregnéiee &h@ other party. $g$-2§ y@u
’f,;gaka the gta%e&a&t ﬁe the clain agaat insts&é of ﬁéithé*aﬁﬁséaey,

iiftéa& seﬁg ﬁf tha @ﬁﬁrts hava aaié yaa %aeié nﬁ?er gﬁt ghag

S uggjgr gag gﬁnéﬁ:iﬁnﬁe Am 3 i‘ighﬁ ahﬁﬁt ’Ehﬁt‘?

DGE e&&azs No, I do not think that is sarregt,

| :~.:{¢;: tnaak,aams»gaurss bhave sﬁiﬁ that the claim agent is gﬁst

:'ff,th@ same as thﬁ attaraay; Asn't @hat aerrssﬁ?
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?E@?ﬁégﬁﬁ WRIGHT: Yes. MNost courts have said %ﬁﬁ%g_"
i, LEMANN: You can get it under some ﬂ&f@ﬁﬁ%ﬁ%ﬁé@%?
JUDGE CLARK: ?gﬁ gan get it if yéa wake & showing
which is variously éaasgiﬁéﬁaé "good cmuse,” and so on.
| MR, LEMANN: Other eaagﬁé have held yé@zgﬁa get it

wiﬁhs&t that showing, is th&% ﬁﬂ??ﬁét?

, g@gagg mt is g;gﬁtc

OFES80R ﬁax&ﬁ?g They @ay the protection given in

Hickman wag strietly for aiﬁaxnsys aaé not for étha% paraﬁas
who don't stand ia the atﬁarney §9$itiﬁﬁ. ‘ |
| UR. DODGE: fan't it a faet that this amenémﬁat not
only states the substante of the Hicknan éa&isiaa, but g@%ﬁ
gomewhat ﬁeyeaé it aaé gﬁ%@ﬁ@%ﬁ to elear gp sone of %he ﬁﬁiéﬁ@
shieh are lefd apan? )

§§§§E CLARK: It goes Eeyéaé it, yes. There ééa'%

any doubt about it.

;aaaﬁ*ﬁéﬁiﬁg 1t exéanﬁsr&ﬁ ie more peoplae.
JUDGE CLARK: 1 suppose i% $%§nlé be considered to
aiesw ug sone- doubts, but I think &t aéés new ones.

- MR. LEMANN: The Riek&gn decision went on the theory
that %hésa ﬁera the attorney ‘s work papors . That is the most
ea&m&aiy qaetsé @spxeasiaaa

JUDGE CLARK: That is righﬁu
MR, LEMANN: A gtatement to a gzaia_ageat or to an

insurance adjuster -~ is that a part of an attorney's work
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papers? And, &£ it isn't, why %hﬁuié it not be treated in ﬁha
same way aayhew, because it is going to find its way to the

ﬂ attorney. It is not his own direct work product, but i% is done
really for his assistvance. I suppose that is the theory on
which iﬁ would be ia@lgéeé-ig this amsgégéﬁt, iz that correct?

JUDGE DOBIE: Of course, it is not always for the

atﬁeyney; I was a2 claim adjuster for aame of these eﬁ?léygfﬁs
lisbility eamgaaias beiara ﬁe had a s@rkmea‘s eampeasaziaa A@t
‘ané I had authority, far examgle, to sattia any eiaim 3&33 by
myself, ap to a thﬁuﬁané dollars. 8o irequsaﬁly I would send
& man out &né'hﬁ xaée @ ?eyérﬁ-%a we,‘aﬁd xtweuié settle it.
0f @aarse, the report was made grimarily fer seﬁﬁiew :

ment, but if there was not & settisﬁgatg af course iﬁ would go
to a 1ﬁﬁy&r. | |

| JUDGE CLARK: In connection with ar Pryer‘s matiea,
I should 1iké to have zﬁe isgue élaarly made. I am not sure
that the motion waalé da it, beﬁause ﬁhat cevers Y 1ot of ather
things. On the polioy issue, £er'my,pa:t K1$aa1é:1ik§ te have
1t appear that I think the question of the lawyer's work papers
‘should be festr;étéé to ﬁhﬁ'lﬂﬁyer*f.iﬁfﬁiéﬁffeeme’up~th$é
‘way, of eau?ses- on my guggésﬁieﬁ’thét;»hawaﬁéé.ﬁhis #méééaent N

"be. worded, 3% not extend to sarei&es, znéamaitsrs, agﬁn%s, or

axgerts, f think that is & rathar imyertant and sgrieaa gusstiea _'

of policy, and I %biﬁk it would be a good ida&-%g va%g eﬁ,taaz

-segarﬁtaly.
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JUDGE DOBIE: Don%t vou think the @%?é?? is in a

clase by himself? These mes know something about the a§e§é§§§ 
and they are around there and they have stﬁ%a&e&@s from é%g&a.
The statement of an expert i to & sclentific conclusion. Here
is the ﬁasa of Clark v. Dobile, and 3 go eéz aéﬁ hire a very
well kﬁﬁ%ﬁ expert and pgy kiﬁ 8 large sum of xgﬁey saf @a%%ain
scientific aésc1a3i¢naf 9& §@& think yéu,aasai to have access
%o that? o
| '§§§ﬁ@ CLARK: 1f ae‘;s.géiag térﬁa,pgaéuaeéwag the
trial, &hy'na%?' What 3s~th@4argu§a§§ against 1t? 1 should

~ think the avéaﬁeatiagaiﬁgt 1t nust come just to this, that you
vant to murprise the other aide at %ka %xial, ?hst écmes hs@k/’

to ﬁka old gaes%ien of whether aa?grisa is @ gaaé elemenﬁ of

itigﬁtiaa or not.

MR, PRYOR: There s the mdditional argument, Judge,

that I bave paid this man & large sum of money for doing this
work. Is it fair to me to hgva'the‘athar.ieilaw'ﬁéka'aé?aﬁtage
of that? | E o -

3aéi§§a§ ﬁStMi*L&: You . aaa ﬁ%k% t&at &rgam&at ggaiagt
half %b@ szuif you have ia abaut pvaéaeiag the namea af ﬁitn

nesses and all that sort 0t thiag,f

MR, ?R?Sﬁz ¥ gaﬁpese yﬂu eaalé to a &ertaia sxteat, L

DEAN MORGAN 5 ?9& can got the ns&es of aitﬁessea.
ﬁharlee' notion that y@@ are geiﬁg to surpriﬁa the ethag 2&11@9

with the expert tes%iﬁeay éeesa's appﬁai ea ma; ﬁseauaa yau can
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get the names of the witnosgses that they intend to call, ?aéf'f'
get this list of witnesses and you have some experts there, If
he hss access to %hgts,x am inclined to aggée with Judge ﬁa&i@'
and Mr, Pryor that you have to put &x§gxﬁs.in 8 $eggra€@.e1gs$,
I think you have an entirely éifferenﬁ‘ﬁﬁastiaa th@#élﬁhﬁa you
- Are ﬁryzag to get information which i based ba éhs»skgll és
 the particular expert, and so forth, feu‘gay>h£m for making
- your investigation. He would be #ﬁ&%i@ to testify to most of
zhe thiﬁgs on which he baged his apzaiaa, and so fartb.
i JUDGE Q&i?ﬁ&z ﬁn expart’s aaﬁclusiaﬁa, aﬁ honeat
expert ‘s *ﬁ‘gaé‘éhera gra 8 g@ﬁd agny ai_ﬁhem - may in ﬁaxﬁaia-_;
‘phﬁsea beifaéaraﬁle to the other partﬁ, éaé if he conld get |
éisesvary, tﬁe athsr'garﬁy ¢ould use ﬁhﬁ axpert that yau had
empi@yeé aff&ra&tivelg in his ewn behalf, in his own cmse.
ﬁﬂﬁﬁﬁ E&ARK; Let me make 8 furﬁhar sugga&ﬁi&a along
thie iiae; I think,thare is 2 gr@&t éagl te be said for sone~
,tﬁiag sﬁaeisl-as ﬁa-ezpeyis; Our 3&1@ 16, whiak is the pre-
trial rule, Whieh says that limitatiaaa esa be nade on the use
a e£ experts, and ﬁa on, ﬁaalﬁ 80 inéieate.

MR, LEMANN: Sa the number of experts?

JUDGE G&iﬁﬁ! 4 ﬁighﬁ ﬁay'ﬁkﬁéfﬁréﬁéééer Moore in his
b@ek proposes that nermallg one party ghauié not be abl& to: ge%'¥4
at the ﬁark of the adveraﬁry’s axpart bux tha% the eanrﬁ skauié  |
have éisereﬁien to erﬂer éisgavery apan a@néi%ien taa% tﬁa &&ving -

ga?ty pay a feasanable preperﬁién ef ths £eas ai ﬁba exgest(i

. i
LR s




?h@?@rag a pospibility of dolng various things in @@an@é%i@é 1} ::3
with ¢the aﬁy%gﬁo‘ |

What we are doing here is jas@ to lump bim in with
the aﬁﬁﬁraays and it seoenms to nme thors is 8 problem there. In
fact, § think that the one difficulty with the new awendment is
thet 1t is @ kind of blunderbuss thing that extends the attorney
oategory very ﬁ@?ﬁéﬁ1§4

@#3*@&* 1 augg&&e any facts aeacagning which

the expaxﬁ @9&1& tostify eeuié be ﬁxeaghﬁ out by subpeeaaéag

:ﬁim as a %iﬁﬁ&ﬁﬁ, ig that ?&ght? You eaa't get his eﬁ§eft

opinion, mayh@, wiﬁhauﬁ ﬁagiﬁg for it.
§% &Eﬁﬁﬁﬁ* ﬁy ée§asi$iun you gould asamina him

&atil it gﬁt t@ ‘the §0iﬁ$ @f B0 @xpart @yiaiaﬁf aﬁé then he

e@uzﬁ é@eiiae unloss yea yaiﬁ him. o

SﬁB@E 33%133 Therve ie ssmething in the §@iﬁﬁ mﬁﬁs

over ﬁhﬁ?éarl ﬁa hgve s v@ry 1&?%& nwibed ai patent cuses be-
Aeauae X %hia& %ﬁ@ egiaian &gs gaﬁtﬁn ayeaaé among th& p%teﬁt

llaﬁyers gh&% wa ara nore i&?ﬁ?&bi& t@ %he g%taﬁ%@é than tha

TYunited ﬁeaﬁes Sagvege Courd 3s¢ xn iaet,twa hava ﬁaga tglﬁ
that. o |

"Here is & wan who bires an expert. Ne gogs into the

“seientific é§3§13§iﬁﬁé».<i$.§§§3§‘%7£§21ﬂ® atfaiig as &sjﬁaié'

ovey th@rak that h& 18 gﬁiag ﬁa ﬁﬁ% %haﬁq ?hé é@n@lﬁ&é&a éﬁ

%ha% @39&?% Ay bé aatzfeiy ﬁasﬁil& ﬁe %ka @&t&ntee wﬁa §ﬁ§iﬁ$$

bim. Bo in %haﬁ case h@ éeesn't asa aia, af saﬁ?se, aaﬁ he {




- s

gots another one. |
Judge Coleman has & very good ideas in %aitiﬁe&é,}"ié;v
these g&%&ﬁt cases he very freguently will aypain& an impartial
azgsf% from & list prepared by the p&gtiﬁg, and bis f@& is gaié
as 8 pard of %ﬁa costs of the court,
| i hava no vary sﬁraag ﬁeaiiﬁg pither way. 1 §éé§eé
realiy ta ra&se that guﬁsﬁﬁaa,
| Jﬁﬁﬁﬂ 6&&%&: I dontt want te iagaé% aysalﬁ ia%a this
 ;ar to push iﬁ uaéniy, %u% weﬁésr ii this waalé aat be aﬁa way
of raising ﬁhe igaue, bgaause it soems %o mg very clear.
I would saggeéﬁ an aﬁeﬁé&g&ﬁ to M, g%gar*s motion, that we
emit %h@ reforences to guyaﬁy, iademnit@rb or agent. |
- X m&gh@ gay that I ﬁa&ld 9ra§sse then to mske a
seéﬁaé smendment, 8 sagar&ta an&, tﬁat ﬁe omig ﬁhe ?@f@?&ﬁ@@ﬁ
to expert, on the idea ﬁh&t @& should have a s@pa?ata p&avisiea
as to 9§§erts, giviag eerﬁsia paw@y$ te the court to e@ntgai
) the esgaxts, ﬁrsatiﬂg ther sai geﬁaria, 80 to speak. |
Fixsﬁ gif- 1 wouid aagge%% ﬁha a&issiea of these
aé&iﬁian&i garsaﬁs ) auge%y, indemaiﬁerg or ageat‘

uwee

}i@%&;; in thgﬁ aaan&eﬁiﬁ&; ﬁharlie, 2 %hink it
/éaiy falr to briﬁg this fagﬁaréa ¥We all knaw, aaé jarias know,
ﬁaa, that ia,§§ 1&3&2 aina«tantﬁé af %ﬁe aasas of sutemabiie
'iajurieag whiah ferm a gxeat fac%ar iﬁ ?irg&nia these men
gsiag ﬁarth aaé seu%h, e&sﬁ aaﬂ wastg raaning 9ver p&a&i& in

?isginiaﬁ aarmaliy the first 1&?@%31@3&1@& ;s a@ﬁﬂg@teﬁ bg ‘the
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insurance compsny, by the adjuster. fen't that true in %&@ ,;’;J’
vasgt majority of cmses? A man has sn accident. He is iﬁé§¥§§; ‘
z He immedistely ?@géxts, of course, ﬁavgﬁs insurance agent, &nd
then the insurance gompény gets busy aaﬁ ususlly sends one of
thes@ aéjﬁmﬁefs, who may not bave legal traiming.
-§§§Q§r§§é§§s 1 think that is true. If it is a h&g
‘faea§&§y; & traction company oF sam@taiag of that kind, it is

ﬁkeir oun eiaim &geat,

JUDGE DOBIE: Yes. ﬁfﬁ&naﬁiiy‘iﬁvis an iosurance com-
pany .

gnGE g&%§$§ 1£ it is §;§fiyﬁﬁﬁ,aﬁ§6§9511§g it ia an

iasarﬁa@e adjuster, yes, that is true. That is mainly what we
ar& ﬁazkiag g%aaz, of eauyss, . u | o
| | § &E§A§§* 4 %ﬁaﬁ té sﬁkg if ve aﬁ@pﬁad your tﬁﬁ
§§$§§§£§t§, ta ﬁ%&t eaﬁeaﬁ vaulé ﬁha iaugaage which re@aéns be
iééatiaﬁl ﬁiﬁh eha p?ﬁ?éﬁ&i We made to t&e Snpreme 6@&?& wﬁieh
m did not aéag%? o | |

‘ auﬁﬁg ﬁ&éﬁgﬂ i‘ﬁéﬁzé:say §?é't§§ngs on that: Firss,
1 §haﬁza %hiak i% wanlé 5@ 1ﬂeﬁtiﬁaig<‘$a§a§é, I should %hiﬁk‘
'then it would be aﬁtuﬁiiy a ?esta%aaaaﬁ &f t&e ﬂickmaﬁ a&ss;

| MR, hﬁﬁéﬁﬁa ?@gzﬁ tb&t meaa %hat %be Hickhman case was

exnotly ﬁhst w& raeam&eaégé ané tka% %hsg éiﬁ ua% aﬁap%?
1 don't ba’&iavs it was exaeﬂy. ﬁayt;e aa was. 1 am going z:a'
.léa& at it. X 3&?@ thé ﬁi&ig in fraag af ﬁ@, aﬁﬁ x tbiak it
'aagtst to be in this. bﬁ:&@. -
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UDGE CLARK: I am not sure that I am with you,
Honte., Is it your suggestion that there @@aiﬁa'é he enough
left to make an amendment? .

MR, LEBANN: I am only ssking for information at this
point. I would like to know, if we sdopted the smendment that
you are §§@$§s$§g and the one that you said you were golng to
| grﬁp@se,'%@ what é%ﬁéﬁ%}ﬁé&lﬁ whet 48 left in this %ﬁa&@ﬁ@aﬁ
4?§ega¥$ or differ from the smendment that we submitted to the
: gupégas Court which it did not éﬁﬁ@ﬁ? |
JUDGE CLARK |

og

‘ An % maid befere, I think it would be
diZferent, %éﬁégse %ﬁ makos these omissions that we recommended
réaﬁa?sﬁ ?ﬁezé is no ﬁﬁa%% gbout that. But the difference is
 &@¥@ 1dentical with the Hickuan oage.

1 should eny theu &B@%V&hgﬁ part of the rule would §§
'é@eatigal with the Hickman cuse. és»a matter of fact, so far
a8 i can Saé*:ﬁﬁﬁaﬁxﬁhﬁ only ﬂﬁfﬁa&ﬁﬂﬁﬁg %&é only addition,

%ﬁﬁlﬁ.b@ that ?ggeapﬁﬁ ¢clause aﬁaat téapatatemaﬁ§§

3 am not égr% what ﬁau'aga asking., Perhaps you ave
_éﬁkiﬁg'if the iﬁé&é H have.iﬁ miaé;grév&izj if there i@ enough
left to amend. 1 will anewer you f?&ﬁkiy on that. I have come
to the canaiuﬁﬁaa, afﬁs? sone Gﬁﬁ&ié@?&%&@ﬁ, that weuiﬁ ratheyr
have no ﬁ@@ﬁdﬁ@ﬂﬁ %haa the &gea&ﬁeaﬁ we raeammaaéaég Yes; 1
@ﬁ&l@ say that, 33@ 1 still tﬁiﬁk $£ gga ﬁiéﬁ'ﬁ vant to make

s

a&ang@s, there. ﬁighﬁ be a ggasﬁiaa wh&%ﬁer there waulé be some

“elsri£yiﬁg %glpa 3% E@glé Eﬁ ﬁﬁiﬁl? aaiy elarigy%ﬁgg ?E@g@
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160 any doubt thet I am directly snd intentionally suggesting

al in 1046 and 1947 is

that the far-rveaching scope of our propos

undesirable.

You say, "except as provided in Rule 85,
the conclusions of an expert.” Does that mean for ull practical
purposes the expert is ruled ﬁaﬁ?

JUDGE CLARE: I am aeﬁ sure @hat yeax question weans .

 Om @ha vasis of the pra§asa1 hara, it is ﬁ@% ruled out, I am
suggesting thﬁ@ iﬁ gk@&lﬁ ﬁs ruiaé @a%, g0 I guess I will have
to say %ha% o th@ mein proposal aafe§ it wonlid aet be ruled
out . | >

éﬁﬁ@ﬁ DOBIE: Z thin& ths a%ta&asy'ﬁ Qﬁﬁ%&l imﬁras»
ﬁien%;ﬁ@ﬁﬁi&ﬁi@ﬁ@, ﬁpiaiess, or legal ﬁh@&@ia&, the other man

ought aﬁﬁ ta h&va & right %ap rﬁaryaﬁ think se?

"ﬂ%% %&ﬁ&ﬁz @f ﬁeaxse, he does uot g&t ﬁﬁﬁﬁ uaéex
%ﬁa:ﬁiekaaa éésa, ?&at 1@ jﬂgﬁ a raszatemeat ai the ﬁiekman ‘
| ‘aﬁbﬁﬁ ﬂ@ﬁiﬁﬁ ?&&u’yau €8y , “ﬁ§;‘§£3§§§ as grﬁviéeﬁ in
‘Rule 35 . . Where aze the e&eayti@as in Rule 357 I don'f
know @heﬁheﬁ x %ﬁﬁ% ﬁ& raza the exgarﬁ aa% in every aaae, but
I am xa%aay iﬁeiia@é to think ia ﬁ&s Q&ﬁ@ & ﬁava atated, ﬁhare
wou id have ta be a greﬁay gtraﬁg aﬁeﬁiag by ths azaar siée to |
g@ﬁ the e&nazﬁsiaﬁa of t&a axgeft t&aﬁ i aaﬁa‘% in&reﬁu&aﬁ as

o a witaasa, ya& uﬁéarstﬁné ﬁas ksﬁ hireﬁ %a giv& ne an agiaiaan

p ¢£§§g§ {i yaa iaaﬁ ﬁer%&gd ﬁa Bala 35
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Physical and Mental Exanination of Persons, subdivision @a§~§§;fa
Crdey for Bxamination and subdivision §%§‘§$ extensive, in

two parits, Report of Findings. Thevre ave entensive provisiouns.

JUDGE DOBIE: It would be mainly doctors, perhaps eazgatﬁ
dovtora., 1% isn'd g@ié to be doctors, but that is what it is,
"if vequested by %h@'gﬁﬁgga e@ﬁ@&agé, the party causing the
axsmiﬁé%%§§ %éba wade shall deliver to hiﬁja copy of 8 detailed
-§a§¢§§i“ and so on, | | |
- ¥ should suppose you would have to take that out in

'%yeaﬁaﬁgﬁg'ﬁéﬁ‘ﬁigkg&a rule, because that has specisl provisions
&e#aﬁ»‘ N | | |

%ﬂ,iﬁﬁgﬁﬁﬁs §§ i Jumt the sawme, if I ?éaﬁ it
correctly, as %ﬁ%ﬁ §% graﬁggaég The way it i8 now, on page 26
of your material, is @ﬁﬁﬁgzy geréwfgymgayé what we put up o
%he %Bﬁ@@ﬁ& ﬁaav%. .

i we ﬁaé had our way , %ﬁﬂ& would have taken it then,
~ and they did not sccept it. But in that draft we aleos put in
the iﬁ@aﬁaaga'aégusééf and the clain agent. Ve ais@.ggaviééé'_
for the gfﬁt@esi@& ag %k@ expert wita&ssg : |

- fio 1€ we aﬁe§% tkisg we wiil 3&3@ be ﬁhra@ing b@ﬁk
at the Bupreme Courd what we prﬂpﬁ&&d t@ %ﬁaﬁ e&igiaﬁiig, @hieh
they did not aagapﬁé But if ga»ga inte taé skerﬁe? one, ﬁa axre
practically s&yiﬁg we h&ve a&a@gﬁé our miaés aaé we éca'% think
we should protevt the ei&i& agent &ﬂﬁ aﬁga&%ar, aitha&gh wo did

think so when we made the ?aéﬁﬁﬁéaéﬁﬁiﬁg to you originally. Ve =




agy

don 't %&igk %o ought to protect the esperd, alithough we did 8
think that, %oeo. 8o if we adopt this, we are consistent @iﬁé‘”
ourselves, aﬁtiﬂaﬁég and 1f we don't a§§p§>%§$8g~§e é?%’jﬁ%i |
shoewing that we have grown wiser or more timid or §@$$1§§$9;

8% vou @Ay ﬁﬁ&giﬁé%. |

D% CLARK: I take off my bat to you. Thai soems

to mo %bé-éa&néﬂasﬁ Philadelphia lawyver's argument I over saw.
Pere I am svguing for tﬁg Eiékman.raia, and you have ne so
' ﬁ@i&ﬁ@é that somehow I am ki@kiag it over.
Aiz 3 cap ®ay is, you &re atili spinmi&g, and E &ay
“to heiz wi%h it, '

| The p@iaﬁ is that 3 think we have gone abhead. 'gﬁ
havs had savaa years of experience, and the experience has ‘been
iastra&tive; &ﬁé the @%ﬁ%?i&ﬂ@@, 3 @h@uié aay, ﬁaauié tell us
not to @pan thiﬁ @an@ar&'s ﬁ@x ag&ia oy ﬁiﬁef. i I am g@ﬁﬁing
:>%a 8 ﬁﬁﬁitiﬁﬁ where I seem t¢~ﬁ§ going ag&i&st ﬁiﬂkﬁﬁéf I take
‘my stand. ‘7' | | | | |

’ §§;.§E§$§§sv ﬁy ﬁéy, w&&%-yégfaﬁe'ﬁgyiﬁg ﬁé%'i@‘that

Bickman i@ ﬁisgr %haﬁ We wavre. %@ waaﬁ@d o adopt aa&&ﬁhi&g
‘taa% @ﬁulﬁ hava gone beyaﬁd what tb@ ﬁuﬁrama Court in ite
71%1@&9& ﬁié,' 1£ we think the Suprems Court has hendled it well,
‘ 1e§‘s leave z% alone,

I understand %bat is wkaﬁ you are now saying. ?au

. ave not rgguéia%iag Hiekmsa, you 1ggs Eiekmﬁn, geegﬁﬁ@ 1 think

- that f@aily Hickman is a&rvawar than ghaﬁ we propose.
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JUDGE CLARK: That is right.
MR. DODGE: Didn't the Court possibly reject thie
smendment becsuse the Hickman case was ﬁheﬁ pending? |
DEAN MORGAN: That was the theory.
JUDGE DOBIE: That unquestionably had something to
do with 4%, o |
eﬁaxsagg ngeﬁﬁag‘; zt was in a group of @zsas.} There
dwera one or tWo athar eageg psnéiag ot different asp@ets @f the
‘pule. Any amendment We proposed %e the rules which related to
any one of those cases - | |
| MR. &Eﬁéﬁﬁz 1t is aisé tﬁ\aé-abseévéé ﬁﬁat %hﬁn?thgy;
- deoided the Hickman éaseg they c?ﬁlé géﬁ’have dealt with ﬁﬁé
iﬁaurgn@a agont orlﬁha aﬁéaséé% or the expert wiitness, beaagsai-‘
V:itréasﬁiﬁ before ﬁhem; |
MR. PRYOR: That is right.
R, sﬁg&§§§ So when they'ééeiaaa the aieﬁﬁaa‘éaség
~ they did not bave any accas&sa to tak@ Qp these et&sr g@aaﬁs
that we in our thea wisdom thought aagkﬁ te be incluééé,
| Jﬁﬁ6§ @n&a&= ?hat is all true, and I don't contest
it at all, haﬁ 3 do tbink you need ta have this ather géint in
mind: that the entire ra%iau&lizat;aa of the ﬂiakmaa onge is a
égveicpmeat fram ﬁh@ 1a§yar’s grivilage erigi&aily, and the
&eurﬁ s&ié, "Wa are naﬁ going ta uphold a lawyer ‘s yrivilege
: that broadly, but the 1&%3&?’& work pradaeﬁ is aﬁ imﬁorﬁ&nag,,

Thay developed it in that haekgreuaé,
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O course, what they might bave doue in another ﬁ@@%ﬁ'.¢: 

ground, it is true we don % need to gay. But aifirmatively, S

it is only develepod in the lawyer bgeﬁgfggﬁé@ The r@%ﬁ we

do nob Enow,

FUDGE séﬁiﬁé_ I am fvank to ssy I like this the way
1t is down heve. Claim sgents and all, I think ought to be in
' the sane category, You have the fsgﬁriétéam here that in a
‘“éaﬁg of veory gﬁeaﬁ ﬁﬁrﬁ&hi@h in the éﬁ%e?éﬁiaa éﬁ'ﬁﬁ@ égégﬁ he
| eéa a&wayé opon it up. RS %ﬁin& ﬁ&at ie ﬁegz?abZa‘ |

ﬁag-§3§§§ﬁg 1t weens fsalish ﬁa ms, xeallyg to ﬁay'

 4f § send a yéaﬁg @én an a§ effaee Qut to g@g a gﬁa%am@sﬁﬁ it -

"£§‘y§9t§cﬁeé, Eﬁ& gf wg %3%@&2 hag » claim ggeaﬁ taat g@%@ ﬁ%@f

statemsag, then it is aﬁt p?eteetaé«

ﬁ%&% ﬁtW%&ﬁﬁ Qhar}aﬁ, tﬁis waaié nesn graﬁtsaaily in

i a1l the 1iahiizty insa?aﬁae e&ses; ﬁ@ﬁlﬁ it not, %ﬁag azz Eﬁ@
rﬁtateaaata ai ﬁiﬁaesﬁss would g@gg ﬁgaag §§@ usual rale, and "

?ﬁﬁ ﬁa&lﬁ ﬁaﬁ hgva ﬁa show ﬁﬂy h&yﬁshsp?

:vm#g CLARK: That is righQ,' 
§§a§ ﬂ%ﬁﬁﬁﬁg B@ﬂaaae, a8 a m&%ﬁ&r af faeﬁg thﬁ  2
at%argsy ﬁhﬁ waﬁfssaata the ﬁai@aﬁﬁﬂt on %ba geaaré aavag makas

 the investigation,

JUDGR G&é&ﬁé--?@a; that s right. I sk you, dont
you think it s working pretiy well. aﬁw? - A
DEAN ﬁaaﬁﬁﬁ- It i& the ‘agent of the inanx&naa com-

y&ay ﬁh@ ﬁakas the ia?eatigaﬁi@a, and %s tﬁraa it ia#
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JUDGE CLARK: Don't you think it is working pr§§%§ M;f

well now? The insurance companies are not -

DEAN MORGAN: I am simply saying that if you do this,
cut out the ¢laim agent, indemnitor, and aso forth, there §§§'§
be any a@eégsi%y of %ﬁa@iﬂg hardship in owder %a:gaﬁ the
y&rtigulsr:éiséavsyyg ig you show %&?éghip_yag gan got the
éis@gvayy aﬁyhaw; ba%'uﬁi@ss it iﬁra ﬁaﬁmgaieétiaa %@lﬁka
&%tarﬁay by %ha a%ian%; uaiass«it is ﬁithia the eammﬁa law

yriviiégs s

1 was aaﬁ'canﬁésiing zaaﬁ,' I was Just

f&i&iﬂg & iit%l@ @ua&%iaa abau% %&s @ag yaa pat it a§, ¥$§
3&3 if @a do %&%@, ay kh@ug& we ware mﬁkiag : ! gre&i ehaﬁg%.
1 said ghse is the grsﬁent rule, aad g&a'ﬁ it werkiag well?

DRAN

lfi}f I don't believe that is the rule in the
Hickman @asﬁ, _ | o o . | ,4 ‘
- JUDGE CLARK: Look at the oases. There is some
éivisiaﬁ in ﬁha eaaes, buﬁ m@ﬁ% of tham 80 keid,' ’ |
| DEAN  MORGAN 3 _?ﬁﬁ agsag go ﬁ$§h W&y$g:§§=ﬁ.§§ﬁ§§¥ aﬁj
fact, | . e | )
| §ﬁ3 Lﬁﬂﬁﬁﬁa ¥&u remambar we h&é ﬁhe aaﬁuranﬁa gaapis
when we drafted this amaaﬁmﬁuta ?hay sont & éeiagatian to
'; gppear bafore us. ?hey waﬁ%aé ns ﬁﬁ gﬁ farthar thaa @a %aaa
went. We left the dnar ﬁyen to tﬁa saurtﬁ |
In my distriet, our é;striet 3&&@%6 ara turniag @ver

these work pagars, beeauae ﬁhay a?e usaaily finéing thaﬁ i%
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vould prejudice the other feliow if he didn't get thewm, but that
is up to vhe individusl judge. I can undevstand that in @ome
districts they would be a iittle bit more hopitant about doing
it. With ﬁﬁ?’éi&tyiﬁt 3&35@3'%$ is pretity hard %o k§§§~§§y%§§ag ,
from the other fellow, even if ii is within the Eiesﬁaﬁ onEe,

o MR. PRYOR: ?h&iﬁaig instance that I know of of com-~

o ?a%éﬁég production £ﬁ7§§rkéi§£ri§%7ia the case of the statement

faf %h@ yggﬁy binsel?, aﬁé that haa %@@a éaae; @ﬁatiis taken

care of in %htﬁ rule,

R night s&g, gea, ~§a§“§'gﬁingéxa§s is'ﬁét alone in

’,?vhaving ﬁh&% g called % &5@@3153?? ﬁin&aci&z law,. anﬁ is prag- .

tdcally a1l a&%f

ﬁahile aﬁeiéanta th@ aa?aﬁtigﬁﬁiaﬁ 18 all done
- by tha iﬁsa?aﬁge &é&@&ﬁ?a Ev§§yba§y is iasu?aé and &as %a be

'ia@§$sé* it is alx done by t&ﬁ &asu%aaas gampany's agant.

“x;fﬁ, 2 augg@ﬁe if we iﬁ#i&ﬁ&é “an aﬂ%iaipaw i
xeiaa of iitigatﬁaa,” grasﬁieaaiy awary gta%emeﬁt maﬁe by’ aa |
insurance &g@ng would ﬁ@»%n an%;aipgt%an‘az,1&%13&%&9@, ﬁﬁﬁl&%’%
we o | KRS
':ﬁa;-ﬁﬁgaa;‘ﬁ$§¥a2?;* | A

' *’égﬁag'iagiéa ﬁggatgﬁes ﬁhag hn§a i@r 8 get ??&ﬁﬁﬁt to
‘atave off Igtigatien, ﬁaﬁ af searae %hﬁ 1&&3&3%3&& i@ G -
al%ix&%a %hing they are ga&ag ﬁa &ﬁ@k t@ 2% th@y aaanes aaﬁtis.,

DEAR %ﬁ&ﬁﬁxa ﬁ&a% the zﬁsarsaea P&@?l% wanesé ﬁas

thﬁ ziiznaig rgie, %h&t it w&s &11 g@t aabgaet t@ 5asgavery.

Anything that ﬁas ia 9?@&&?&%%&& ﬁa& tri&i or 1eg 1£§igatiea o
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was wot subject to discovery at all, under the Illinmeis rule,
snd that is'ﬁhaﬁ«ﬁas iﬂ&ﬁ?&ﬁé% géﬁgi@ wanted. That im what
they were grgaiﬁg hara wﬁeﬁ %k@y &3@%&?9@ aafaza us . )
We mﬁda a ﬁﬁag?ﬁﬁi&@ and said none of %ﬁis iz aﬁﬁegiw'
1y grivi&ageé,-hut'aﬁ_aaa be g?&éﬁ@sé,if h&réshig is aaaﬁﬂ
lﬁiﬁhaut'i%%‘gﬁééﬂ@%i@n,' 0% §§8?§§, i &aa*@ 1ike thase privie.
7viegés-sﬁ»ali. 2 ﬁaﬁ’ﬁ like the COMMOn iaﬁ cases that bave beea
-?@xﬁenééng the §riviiags af a%%araay aaé ciieat to éﬁaﬁeﬁaﬁﬁﬁ
ﬁ%ﬁﬁ”ﬁﬂ.ﬁhé.ﬁﬁﬁﬁfﬁéy byz@&ﬁ%m agaa%a, saﬁ so forth, but %harg |
are & vumber aﬁ agaes that hold that way. | |
ﬁavea'% yen gaﬁ & cuse in. ﬁiaﬂsseta that way @a
privi!age, %a the eﬁfaat t%ﬁ% a r@p@&ﬁ ﬁi an inveatiga%&aa mséa

by a clain agaaﬁ ﬁ@ the a%%ornsy %s ﬁriﬁil@g&é?

éa?éﬁaﬁarﬁﬁiaﬁws ﬁe hﬁ?ﬁ B easa that ﬁayﬁ zﬁaﬁ it

gs unless it i& made in: %hé usukl ﬁﬁﬁgﬁﬁ ef ﬁﬁsiﬁesﬁ.

DEAN HORGAN: e zaémawe that 1% is within the
common 1aw grivilﬁga ﬁf a%ﬂsrﬁey and aiiant. That is wy
racalleﬁtiaa. ?here ave a nnmber of @aaes ﬁhae held %hat wss, o
"bu% i aﬁ §a§iag i% wéa*t ggvaﬁét_ ' ’\ , - ‘

sa &Eﬁﬁﬁﬁs. ?hat ia 8 ata%amaaﬁ by the garﬁy to his
own a%tarney? |

ﬁﬁﬁﬁ

%53%A§§ ?hst is Eiﬁhiﬂ tha comuon zaﬁ grgvii&g@. f!
waag &s %h@ ﬁianasaﬁa yu&a nsw ea th@ saﬁjeat? Thay
'%ava a rule ai eaar%, ﬁaven'ﬁ thsy? Qhﬁi is theiw rala?

y&aggﬁaaﬁ 33;&3?*- %kay hava aﬁeptaﬁ %he aﬁaaégeat ﬁa ;i
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proposed in 1848, except that %héy have gone further. They
 have said that you cannot ge% it aaéer any cirvcumstances, Togard-
iess sﬁ any ghaﬁiag of graguﬁgee o 3%y%§iﬁg eise,,g‘g

EMANN: 8o in %h@ ctige that has just boen éseiﬁ@é,

they bhad §§ get away from it by aﬁyiag it wasn't in preparation
for ﬁrgai, hut ve hsé an’ “aaiess“ cianses and you have na
"unless” eiaus@, is tﬁa@ rigag?

:‘ | PROFESSOR VRIGHT: That is wight.

%ﬁ. &@ﬁﬁﬁﬁ; As Me. &ﬁrgag aays, we %hrew»in that
“ﬁ&i@&ﬁ“ eiauss over- %hs aﬁﬁeetien of the iﬁﬁur&ﬁﬁa géﬁple, Lo
bgt %anaesaga yiezéaé %o the iaanranﬁ@ ﬁgaﬁts,

9®§§

%*%%éﬁe ?hay faliuweé ﬁﬁa zllinais rule,
§§$§ §3§$iﬁa “?ieléeﬁ“ 1% the right wﬁn@,~

"'*a§ 3iian 1% you' are %ﬁraagh, 1 have anaﬁhar ques-

tion.

OGE CLARK: X don't Know. 8@f¢r6 you settle this,
I want to be xaaagéeé ﬁg&insﬁ 1%, §;ﬁ$§‘tikﬁas whether I an
all a;aas_ﬁy_a@tw; 4 gh&ak it éagﬁt ﬁ@'hérﬁﬁﬁﬁ ¢lear how the

Conmittee sﬁaa de.

“ﬁ}vég'ﬁéﬁigz ‘Does that include s ata%aﬁaﬁt & man
o ﬁakaﬁ %ﬂ kia awa ﬁttorney, or wa&ié tﬁat be privilegaﬁ &gﬁsr
the ¢$mmau law rule? -

Jﬁbﬁﬁ ELéaEa Zt ﬂé&lﬁ ngg be p@i@il@g@d &ﬁ?ﬁs |

' EE;f?*@fﬁs %h&% is your ﬁ@%iﬁa, 3&63&?

aﬂgax ﬁﬁBiE: 22 a ﬂﬁg makeﬁ & st&eément in ari&iﬁg,
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8 possible plaintifd gho is injured, oun the other side get
that? I am the plaintiff., I am injured. 1§ make a written
statement to my attormay. Can the other @ide get thai?

PROVESBOR WRIGHE: No.

BE&S ;%&%@ﬁa That wasn't in the original swmendment

 that 3 y@m&g&grf: o | 7’.
g&!;hﬁﬁéﬁﬁzrfiqﬁﬁazéa'ﬁ %§i§§,§$ %@alé‘ﬁﬁﬁéa_-ﬁﬁﬁ.

1#3@@&@%&& is ﬁéﬁékier@ﬁﬂﬁé,»z,ﬁﬁiig?é,'wﬁﬁg i§,3g3%¥i§~£rea% of

'yaa,'sgegg% a§§§%'ghe'§&x§y'5‘ﬁsa ﬁ%ﬁﬁe&ﬁ&%, I should think

s,a%atéﬁént Yobtained or prepared by the aévérze gérty; his

' aﬁtownéy@”‘eﬁ.éateéa,ﬁaaiﬁ,ﬁat iﬁﬁléﬁa a ﬁ%ﬁ%%&eﬂﬁ sade by

the aé?&rﬁs party kaﬁﬁis»aﬁﬁaraﬁya-,$>ﬁaaiéa’ﬁ %htnkiﬁég

I wouldn't thiak a court would so ea&&true i$,

a : F;:?- .f.;’i

§$B¥Es i ﬁﬁulﬁﬁ'% aama aaéar %ha pafty's
:getting 8 eayy of a&s own’ sﬁaﬁsﬁeat,

'ﬁﬁ. %Eﬂﬁgﬁs ﬁa, :

 §§§§% ﬁ@ﬁxisr But gaa&é %ﬁg-&éﬁ&? siéa_gaﬁ;ﬁ $$§¥~é£
age | | o |

LEMANN: I wouldu't thtnk 60, myself. 1 thisk

| ﬁkis venlly sﬁaﬁaﬁyisﬁas statements g@&%ﬁh by the aasegaay vom
 the ?iﬁﬁé&ﬁ@#rﬁf the other siga or the e%ke&,gafty,»neﬁ frvon his
own eiiéﬁﬁy |

-CHAXRMAN MITCHELL: ﬁy reeall&a%iea is - tﬁat th&f@ 8
8 motion bafﬁfﬁ the &9@&3&%@& ﬁa ﬁﬁe@ﬁ this prav%siaa. Rals

30(b), whiah sggearﬁ in the Raperter's %@ﬁﬁe&bﬁz rapﬁﬁﬁ aa
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page §§§ .

| DRAF PIRBY6: I understood there was sn amemdment to

 tuat. |  ‘
CHASRMAN MITCHELL: I haven't finished wy statement.
é%ég% Clark cuue along aﬁé'ehsﬁﬁﬁgéhéﬁ hié own dradt

_ﬁﬁge; &aﬁ %ﬁazg%% wo ought to strike aéﬁ.%h% words "attorney,

‘rsaraﬁyg ia@ﬁnmi%@rg By 3@@33; |

¥ot “atta&n@yg” of ﬁ@ﬁ?ﬁ@«_

'7;5%%%%5 X E@&ﬁ;?ﬁﬁ?ﬁﬂ?,»iﬁéﬁ@ﬁi%ﬁﬁy oy
agent."

IDGE CLARK: That ie ight.

ODUE:  You wouldn"t stvike out the words “or
agent,” would you?.

"Surety, indemnitor, @yﬁggeaﬁs“ Thone

_-Qkié the threw I wanted to take out. Then, as 1 agggaﬁﬁsd; x
'”wﬁﬁié want to de something separate on “experts.”

CHATRMAN MITCHELL: Then you wanted & special pro~

Uzi'?ﬁﬁiéﬁ about experts that we do not have drafted before us.

X: That ie vight. .

CRATRMAN MITCHELL: I am wondering whether we are in
a position to act on this thing without having the Reporter make

# deaft of his slterations in this proposal.

Surety - aaﬁ 1néamni§nr are’ realiy gar&iss =

i

defendant. ?kﬁ? are a§a<rﬁ51 parties in interest in %&ﬁ agﬁien.

Why should they be treated differently fvom the prineipal party?
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JUDGE BORIE: They are pyactically the only ones, if -
it comes within t%@ provisions of the §921@g* 3§ FOR ATS &aa
sured for %1@ 00, fovr aﬁamgle, and heve is @ s&iﬁ %gaias@ you
for $6,000, and you are within the policy, yag are wove or less
l iﬁéifisraaﬁi ?@?y §?§%ﬁ%ﬁ%§¥ you might ﬁéﬁ% the thing %@ 2o |
against you %&ﬁ%&@@ yg& axs sOYYy for %ha BaD wﬁe is ha&%. it
is not g@%ng ﬁﬁ'ﬁﬁﬁﬁ-gﬁu s nickel. ia other warég; the insursnce
.ﬁﬁﬁ?&ﬁ? i the gaal pagﬁy in iﬁta?aﬁt if it is ﬁ%ﬁhiﬁ %ﬁ@ g@iieyg

anpd %ﬁa? are golisg ﬁ& pay iﬁ &21;

DORGE: It ﬁﬁgh% to be %fgaﬁeﬁ as the pariy .

B ?@s.

| ﬂaéar our &%&ﬁuﬁas you oan sue tka ine
'&R@ﬁﬁ&% gamﬁany direct &aé it weazé baeame the pavty. You aaﬁ

bring 8 suit againat them divect. |

| GE DOBIE:  fn ?imgiaia yaa ﬁaﬁﬁﬁﬁ.ﬁﬁ that, but

'yéa can sue the aﬁau?eﬁ ﬁﬁé if the 3aégm§gt against the jnmured
E is ?ﬁtaraﬁé aali& hﬁgﬁa %han yau eﬁﬁ bring a éiraﬂﬁ suit ggﬁiﬁsﬁ
the insurance @g&gﬁﬁyﬁf,9£'@@graaii%§s&r only ﬁ@ﬁeasg_ia<§ﬁa§ §
it im not within the poliey. , o .

MR, PRYOR: My, Cheiwmen, I think we could égvg:s'-
vote on Judge Clark's smendment as to %haiéii&iﬁﬁﬁﬁéﬁ éf'téﬁse
words, “surety, indemnitor, or sgaaé,é ﬁﬁt&§ﬁt $ai%$§§;£§g Y
araft. - S

?ha “a&garﬁ“ g&sia&ss aaﬁ a%s afﬁa@t

@a agze 88 1 tﬁiﬁk i aemaﬁh%ag tﬁa% eagﬁt ﬁa be ﬁaﬁﬁié@#@ﬁ*
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MR, LEMANN: Let%s leave “experts” out for the moment,
apd 1é§*s vote on %hﬁ ﬁ%gfa§ point. Then we will %ﬁ%§'§§ the
_ﬁé3§§ft% when he comes slong with @gaﬁagr aa@iaa._,

- JUDGE DIBIE: § move that those words be 1@£t 33.

:Qﬁaviﬁﬁéﬁgz_ Ve Eﬁ?é & motion by Judge Qlsrk to take

them out,

Has snybody seconded that ﬁ%ﬁ&é§>¥%ﬁ?
PROFESSOR

MOORE: 1 will second Judge Clark's motion.
CHAIRMAR ﬁxﬁ§§§,n:.w§§ara iara~ﬁ@$£@a belore iﬁa
ﬁﬁuaﬁhﬁéﬁt.%hisraééﬁﬁéaa to Bule $0(b) with reference to
“surety, indemmitor, or agent" be stricken out. All in favor
of that §§§ “ayﬁ"gfégﬁgaéﬁy "uo." {ﬁi?%&iﬁﬁ;)

ALl lo favor of s%rik%ag 1t out rasise their bands,

| &11 %hﬂ&ﬁ in ﬁa?gg @f iaaviﬁg i¢ dn. It ia sﬁr&ekeg out.

I thought it was five saﬁh %&y._,

- § 1 %’“

,Ekk*- Sonsbody put. up & haaé 3£§er : §

cauﬁt%ﬁ ﬁaaa, bavause 1§ saw %&ra@»@ver %haré sud one over %@ra‘
ALl ig;ia?a§»9£=$trikiﬁg aaﬁ ﬁh@ fgf@%@&ﬁ%.%§ “%ﬁ¥§$?§
’igéamaiﬁﬁr,fﬁr-égéﬁﬁﬁ f&am,ﬁhié draft. vaime their ﬁaﬁéé; 1?3?5;
Now those in favor of leaving it in raise their right

hands: Pive. U | o

I bave the deciding vote.

| MORGAN: 1% iﬁ up to.you. '
CHAIRMAN MYTCHELL: ¥ vote to strike 4% out. The

wotion is osrried.
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JUDGE CLARE: I would sag while of course I am @&féke
winning side a3 it turns gnt, on these c¢lose questions, agaiﬁ,
might 1t not be well perhaps to let the public in on %%is $he
bench and bar?

- DRAN MORGAN: X wouldn®t fight and die to have it stay..
§£EGE.G§52§§ . was polag Yo say, ef gourse our
gressnﬁ sﬁe@ 3@ parély eéacaa&enai, %@'aré ﬁ&t going in ﬁé the
Court yet. @n things we are not too sure about «- and aﬁ course
there‘1§ p§vaan31y a pretty clome division in the Committee -
if i%'ig,thsught 6as&§abie, z,ﬁenlﬁ %@»glaé to work up Sofne~

thing and indicate that we havan'% tagan iiaai gatieug :

ﬁyﬁ;ﬁﬁﬁﬁ gz@ﬁﬁﬁb&s ?ear sugges%iea would mean Ehat

;\we au&&i& the rule ta %he bench aﬁd bar &né bar assaciaf;if 1;
for axiﬁsﬁiaas leaviag ﬁhe words -in %ﬁera? ; o
f»JﬁﬁﬁE CLARK: WNo,; I would éé-it,wiﬁh %wé‘élﬁarnatngS,.-
i_ the 21?3% withw;iszéﬁfiégen'eut'%eaﬁuéé:ihat wae ﬁhé‘voié;‘aaé'f‘-
~ the second é@éj$i£h 1tiﬁ“ ﬁe have affar@@ alternativsg hafare.
| '?1@59é daa't éé it on my aﬁywsa* 1 am trying ﬁa be |
génereusa it is agpropriata and iﬁgra‘ 12 there is;a égvig%ou,:
_{maybe it ahoulé be éisauaaaée B | | ';  | - ‘.‘
| CHAIRMAN EK’%‘@%L“ X don*t know what ve ave talking
- about naﬁ. %@ have a motion to adopt the alt@raﬁiena in . |
 >'§u1a aﬁ(bx eaaept a8 Just moéifieﬁ by %ke VQts whieh strua& out
the raferenee to “sureﬁy, inéemniﬁcr, or agegti,

3%@5@ Eﬁ%IEe Do yﬁa waﬁt to veﬁe on "expar%%“ o
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separately? » |
JUDGE CLARK: We haven®t done ségﬁaing about “éx@éfﬁsé
yet, but iﬁ.%@eas t@,ms-tég% ye ﬁnght‘té iéava,aﬁt the ax@éﬁ%g
for special treatment. | :
Eﬁe LEMARN: I we adopt that, too, I think we éaﬁﬁld

revert $o.8 consideration of your oviginal suggestion to do

 nothing, becsuse when you do that you just stand ou the Hickmr
 %easee .#é& éé.gay%hing; is ﬁgux auggﬁgiign., | taigﬁ&yeu,a#é‘ag :
little apprehensive. You might be in the ﬁi§inﬁy on the gsia%
on which you were in the wajority. | 'j_ o f_
. JUDGE CLARK: 1 would say that I %ﬁiak %heée @ig%% %@
a groat desl to be said for that, that is, leaving out any
;eaangaah@%a and letting the matter be very quié%e .
of course, I would like to put in a provision as fo
the atatements of the parties, but g&y§@‘as»zha p?iééiﬁf si;éaee
we should let that gé,v%eé, Wania:ssyg ea;siéa of iﬁﬁ‘ﬁaiag
Lﬁée&ar&%aryg I don't ﬁhiﬁk{%ha% is necessarily im§crt§at. ji%-
might help somewhat if éomg of these %ﬁingﬁiwereré@ezaggaaxy.
- We will let that go. The cn;i tﬁing I would really like to see
in is ths production of the p&r%y'skaﬁg s%a%eménﬁ, baé ﬁgﬁh@
the wismest thing to do would bﬁ‘35 §§?§8%‘3$,§§§%¥3§¥@a fasre is /
2 good deal Yo be said ﬁag_%haﬁﬁi, | | B

DGE DRIVER: 1 have difficulty, end perhaps some

others have, too, in voting to leave out "experts” hese for .

further treatment, unless séfhgve,gggg idea a?,whgé %ﬁé,i@rthér
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t?@é%ﬁ%ﬁ% is %o be.

DEAN HORGAN: X think we have to leave it in.

JUDGE DRIVER: I can't véﬁe intelligently unless I
know what the farﬁhar’grﬁéﬁmaaﬁ will i%k@ly‘bea‘ Is it your
idea, Judge Clark, to h&ve th@ party obtaloing éi&gavery ggy
‘ part of ﬁhe cost ok the exﬁay%'a fes?
“ JUDGE CLABK: That s my idea. |
MR, ?Rﬁ@ﬁé With tha ﬁeaaenﬁ of the second to my
,:mﬁtiaa, 4% theve was o ﬁ@aeaé, 1 would like to withdraw my
motion fov %as g?@geat, uatﬁz 8 draft is @résenﬁaé sith ref&rsn@e
to axgaytso
€H£§a§é§ Ei?ﬁﬁﬁ&%° I eannot understand how you are
-going to g§§§&§e an &%ﬁﬂé%@ﬁt to 39(b§.%&at this is 1&m%t$é to
& ﬁr@vgsiﬁa‘?aguiring pro&gsﬁﬁeﬁ af‘ﬁny stgtemant or ﬁfitigg
ghich a paféy heas g}veﬁg beaga#e if ?$§ aéé?% thaﬁ»anﬁ do sét-
- 8ay aay%hsng wlse about t&esguéﬁtiﬁé'eﬁ 1§§yer's ﬁapﬁﬁs;'&éé |
a1l @hat, ysa BrY la&ving ﬁha ﬁhing ?%ght up in the aily, aﬁan't
_y@a? You are not adopting tha ﬁieﬁm&n v. ?&yl&r rule in axgres&
words. You ave aaﬁadiag thiﬁ rul@ ﬁithauﬁ a&beéying in the B
smenduent the up-to-date declarations of the Supreme Cours.
I am wondering ﬁé@ t&a@ 3é_g¢1ng to be understood ar'mgsﬁnééts
stood, - | I -
&ﬁﬁﬁg e&aasz 3 saggesﬁ, %ﬁéréiaré, for the egnéiéera;\'
tion of the Qamﬁitﬁee that we leave out any amanﬁment hese ’

except ﬁhesa swall ones in the %oﬁy; %ha% isg lgava 9ﬁtv§11
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the underlined material.

BMANN: And pake a note saying the Commities
nakes no recompendation because the Sa@regé Court has %akéé
¢are of the matter.

 CHAIRMAN MITCHELL: That is rveally our reason,

MR, LEMANN: ﬁhi@h'ié really not entirvely a sufii-
gient reamon, becsuse you have seme'éxffs%snees'ﬁﬁ apiai@a in
© the trial courts about the agéat'ﬁhaﬁ yﬁa a¥e’n9t:réaliy
clarifying. You are &aézly gaying, "Boys, ésttie,%h&% among
yourselves,” | | '

JGE DOBIB: Do you think the Court would hold a man

is entitled to a copy of ﬁis own statement if you leave this
‘out? X feel very strongly on that subject. I think & man who
gives a statement to s'éi&iﬁiag@nt or anybody else like that,
§artiéulas1y’vary‘sﬁéﬁ#!y nfter %ﬁa acaiéent,.wﬁiea hs.aégally
| does, ought %o beféatiéieé §@ hé§s & copy of that statement.
| ﬂﬁﬁiﬁgsﬁfﬁiﬁcﬁg&kz " ¥hat wgalé:yag say,abaﬁﬁ the
weight a£’§u$§e¥%§y“én that in the lower courts, ﬁha&l&&?.~',
| sgwsﬁfsﬁgxgzﬁ’szai;evs'm@st_acursﬁ would. do it withe
out a provision. I Q@f%ainiy ﬁealé, E*wanléa'%thésifaﬁe’a-

sacond.

1 am wondering what the waight

of authority in the decided cases is.

JUDGE CLARK; There séemé'tarke's gw@%ﬁy direct split.

'§2 you will look at page 31 e«




342

CHAIRMAN MITCHELL: WVWhat do you mean by direet? An
equal split? _

JUDGE CLARK: 7That is what I meant. If vou @ilillﬁek
at the cases on page 31, the second paragraph, I think perhaps
if you éﬁ§§$'§§$é$~he?§ there are more noses on the sacond
subdivision, which is to allow the statement. There has been
a&a%herréeeﬁ%_ana that we were golng to sdd, from Pennsylvania,
“3u?ns v. ?ﬁii&ﬁezghiﬁi?aaagﬁrtgtiaﬁ Co., 113 ¥. Supp. %%; 
That makes the nuaarieéz nyuber & lititle graaéa? for allowing 1%.‘

CHATRMAN MITCHELL: Why doesn't someone take some of
these cases to the Supreme Court? There is a dirvect conflict
iﬁ cireult deocisions, taﬁ.r

s They are mostly interlocutory. I do not

know how you would get 1% up. They are all district court
ralings prior to trial.

MR, TOLMAN: Some of them have been to the circuit

court. I notice the Lirst aﬁsg %afaﬁay_aﬁégésxv@ Reynolds.
| MR, LEMANN: There is @ district court citation.
?aaﬁ 1a.thevﬂis§riet af‘egla&hia. |

MR, TOLMAN: Yes. }

CHAIRMAN MITCHELL: Is there & motion to dispense
with sny amﬁném@#% to Rule 30(b)? Did I understand you to move
that? |
JUDGE DOBIE: Including the party's own statement?
MR, LEMANN: i didn'% ﬁﬁkﬂ %&gﬁ;i I think that vas
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the Judge's suggestion. I don't koow that I wounld opposs it,
but I am not very sure which way I will jump at the wmoment.
JUDGE DOBIE: Don®t you think a man is always entitled

to a copy of his own statenent?

'éﬁs- ?@%;_bu§=ﬁ§ aéu%%@_semé of the courts are
giving it to hi&ﬁﬁﬁg'ﬁfﬁi$§$§§§;$§§~§ﬁﬁﬂA&?@,ﬂ@ﬁn The main
~ veason fﬁg.g#ﬁtiag &t,in; :\ﬁasuiﬁ think, is ghgt §a~§#§ ﬁasiag
some aﬁ&ar,&ei@ti&@}y minor changes. ‘Here we have & éhsxpr |
.éiffsvgnee ﬁf_@?iﬁi?ﬁ, and I sha&ié aﬁt‘thiak we e&gh% to leave
it nﬂnéﬁiaeﬁ if %hera is such a ﬁiifé&éﬁés of opinion. The
noxt auﬁsgség_weaié be, should he always get it or should he
not get‘1t=nnis§§§e makes & s&gﬁiag‘agep as we have in the
*_”uélaagﬂ_e}agse{lwhiak; I take it, is the view some of §ha,
courts have taken, or should he al?ays get it?

| x,thina,wa,gﬂghﬁ,ta do something about the party's
statement, gg,viaw @f the conflict in the courts. |

CHAIRMAN MITCHELL: My point about it was this: You

have a whole lot of material in this draft he%@ about lawyer's
work and all that sort of thing., If you amend Rule 30(b) and
the only amendment you make to it is to say %hgt_a gﬁréy shall
always be enti%;eé Ee}racé;vg Y eaﬁy of his own statement
' previcusly made and given to the other side, or what-not, vou
raise 8 question then why you eliminate from the amendment the
substance of the Hickman case. |

MR, LEMANN: Yéqwau;é append & note saying that you
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meke this amendment because aﬁaza is g,gaarg éivisi@a in thé

| reported decisions, ané the Committes faels ae aught aiﬁaya %a
get his %ﬁatems&ta YG& are nat makiog auy other am&n@m@aﬁ bew
cause you think the BSupreme Court has adequately stated the rule
in the Hickasan case. ‘3 suppose that is what ya& ﬁﬁniﬁ do,

yaemss- :&sz%g:é Couldn® that bs met by G@V@ring it

in th@ paragragh which is nﬁw 1n the ruie by 3&5% aﬁéing an@%her~

»f”ar“ elaas&?

mu 1Y, s ‘Ygﬁ‘o' '

~ PROFESSOR ﬁ%@%ﬁé _“>€ oo or taaa a garty shall aat |

ba graaﬁeé prsﬂuctia& and inspsetiaa of his statoment,” some-
taiag te %has eﬁiset. ?hat wau1ﬁ 1@613&%@ that as a general
,prap@si%ias ha is ta hava iﬁ.
| cgaxagaﬁ ¥K?§EEL£ i ﬁhiﬁk yrébabiy this grﬁy@ﬁ&l
gonld be k&aéieé by & note to meet that point. Do ﬁé have a
;mstiag? Qiﬁ ye&_ﬁiﬁhﬂr&@_ygﬂ? me%;eg tg»a§a§t_iﬁ? |
MR. DRYOR: I ettempted to. R
CHA TRMAN ﬁxmsm.z mm emzen have we pending?
| HR. &Eﬁ&ﬁﬁz The ma%&aﬁ w@ulﬁ bs Professor Eaere's
| suggesation that we inssr% his ameﬁdmaﬁ% %a this rula in the B
o clauses. ¥ do nas kaaw 3&&% whera it weuxd go in,
CHA IRMAN &Iﬁ@ﬁﬁh&e samsbeﬁy says he wants te éae 2
draft of the §¥9§@E8é grav&si&n ahanﬁ "expsrt&“ bafere bg vﬁtes PR
at all. |

MR, LEMANN: 1'§bi§k~t§atnﬁan1é'hé a§§?Q§r1§§é;
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:_Qﬁéiﬁﬁﬁﬁ MITCHELL: Then hadn't we better submit it
to the Reportey with the request that he redralt ﬁ&% proposed
Rule 30(b)? |
| JUDGE CLARK: Let ne may this: If the whole pﬁé@i&i@a
'gaaa aa&,'i do gﬁ%vknow'ﬁhag-ﬁeﬂﬁaeﬁztﬁiﬁa?ry any wmore &ﬁﬁu%
‘feagefﬁs; ?ﬁa% @3 gone with the other, »
'7 ~ JUDGE DRIVER: X thought what we were talking sbout
’"éaa §§r§a§§§§ averythiﬁg.gxa§§§ the‘staieﬁaaz that tﬁé’?ﬁfﬁy
' ﬁakes to tha aévegae paygy, ?éés?ﬁ taagxyenrgiéeﬁ;'§ﬁﬁge~§abia?
JUDGE DOBIE: Yes.

There are twé:?a?fsmiaér:améhémaats in the
par% abeva, C -._ | i _ |
éﬁﬂ@ﬁ Qh&ﬁﬁ* 3 ﬁantsﬁ %c briag shass 39;  
:; eﬁaiﬁﬁaﬁ ﬁxiﬁﬁﬁ&&s Hndua»@xpf ;s is a pfspgr am@naw

.i:msatf ?aa all agreg on ﬁhﬁt.,,
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R, DODGE: And adopt the %wajﬁggii amendmonts .

sﬁﬁgg'ﬁﬁﬁzﬁzi Yes , velated §6>"§iﬁéﬂ and "undue
oxpense." | | 7

@Eﬁﬁ Fiﬁ&}%; 1 wonder, slnce this s&é &taﬁeﬁvhsxa
a8 an @&ﬁ@pﬁiﬁﬁ ﬁﬁ & general rule, and we have now only the
exaegtiaa.»ﬁhaﬁkef ig\a&Qﬁ% not aem§7gerg appropriately under
"Eaielss,’at'léﬁst as gﬁ,aéézﬁaaﬁ to Rule 38 as it agpéa¥s ﬁ§,,’
‘igaga 34;' o | o | ‘ | - | .
CHA IRMAN Ei@éﬁgzbf Erwaa,iaterrupﬁea there. Sﬁiﬁ is

your suggsstie@, that we naﬁ veté'ea'tbis %hing?

Jfgﬁﬁ ﬁ&gﬁgy, Tkat we magé ﬁhi& axeeptien yreviaiﬁﬁ

cone hﬁﬁeérﬁaié 34,

What is the exception provision

. CHATRMAN MITCHELI

Lo

| rsferra& te?

Jﬁnﬁ@ CLARK: About vequiring slwsys the statement of

|  ,§§5 party.

CHATRMAN MITCHELL: That 1sn't an exception,is it?

. DEAN ?Eﬁ&!@g it is aév;& is worded here. When you
take ﬁgﬁ'ﬁﬁé general rn;a’ﬁﬁgéh‘jén aregrayasing,~g§én it seﬁﬁs
to me that iﬁriﬁ'mﬁfevaﬁgrapr;a%a ee'ﬁﬁﬂﬁiéeiﬁéﬁ ﬁhéiﬁ?ééﬁétién;
ei thé‘éafﬁyﬁa oun éﬁééeaaaﬁ in Rule 33 vﬁich provides for
'iﬂterragagarieg an& atﬁaah ghﬁre%e pagags, éeauﬁenas, letﬁers,»ﬁl
photographs, and. 80 on. o | |

J%n&g gL&Eﬁe 1 shaalﬁ tﬁink ﬁhat is B gead saggasﬁiea.

~*;:;, Thaﬁ>§veid$ one sf tha erxtiaisms
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we bave made of putting it in the other rule,

IDGE DORIE: That is all right with me.

CHAIRMAN MITCHELL: Allin favor of lesving 30(b) stand
88 it is, except that we keep the smendments about “%i&@”:aaé
“uaéu&vaapaﬁag,” say “aye”; opposed. It is agreed to.

| While we aré at 1t, can wo ngree thé@ja provision

gﬁeﬁ&ag thaﬁ.g géﬁty's e%ﬁ sta%&ﬁaat‘is-glways§§ea!tavk§g £@r
‘@zﬁﬁiﬁ&%iea be aéés& to Rule &3? - S

Eﬂo %@ﬁ@ﬁﬂ That rule r@l@ﬁaa ta written iuﬁarragg*

tories?

| CHAIRMAN MITCHELL: That is under interrogatovies.
§§ﬁ@ﬁ &RIVER; %hara%%aahmaa%‘@i docunents.

§ should &mggést ﬁatting it right in at

| the an& af %&a% iirs% yfavisi@a of Rule 33. Ve say add at
.iﬁhe aaﬁ Qf th&s rui@ %he ﬁa;lﬁwiagg _”ﬁ 9arty m&y ?@@ﬁi?@ %hat
~ there be attached, " aaé 80 on. “A party may also vaﬁuir@ that
%ﬁe?a %& at%a@had 8 segy @ﬁ any a%atament or writiag aeﬁ@eraiag
the action which ﬁﬁ has p?evsanﬁly giv%a " -

iﬁ is 9¥aetiaaiiy aﬁapting this 1aﬁ§uaga.

7 *?;}E_J You aaﬁ f?&ﬁ& that. ,
' aE;,§£§$§§; How ahuut gatt;ag iﬁ 1a Ruls 34?
'_Eﬂﬁﬁﬁ ﬂﬁiVEﬁz Th@ di@eovery ‘and g?adaﬁtien @f ﬁaauu
ments . - | :

It says there yea c&n ask for a enﬁy.

That wight be a maws logionl placs to put it.{ |
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Ve are trying to make Rule 34, which

requires & cowrt order, apply to more important, bigger things,

iike going on §§a 1ﬁaﬁ§»aa% go @ﬁ;
R,

LEMATN: You bave documents and papers in ﬁﬁ%r@s
and I would think logically that is the place to get a gourt

order for the party's sﬁagﬁmsaﬁa -

UDGE CLARK: Rule 33 we have exganéeé ﬁa cevgr 8
wge&tgan of ﬁh&ﬁ was fazmsrly aula 34, That was done with malice
4&?@?@%&3%@&%. You seag,$hage:ﬁ§§.béfg#a;samarap§ar@a§ CoBw . -
£1ict between 34 and other préviﬁiaaé, Bule 34 regquired a
éear%-a?é&f,‘aaa_ﬁhg others did ﬁﬂ§¢) Ve iiés% had & disoussion
%hat we §3§§§§ to do away ﬁiﬁﬁ-th@ requirement of a court order
on mmsé_gfzﬁhgﬁﬁzﬁﬁings, including written interrogatoriles. Ve
then had a ﬁaaﬁtiﬁﬁ ﬁhathe? ve wouldn't do away with 34 as une

' aa@%ssary. Then the qn&sﬁien wa#, when you want 1&39@3&1@&

of, say, the premises, geiag onto another aag}s_lanésrané_ﬁgg

on, %&graistili_ﬁaéié be an eéeaaiaa,zﬁgyhaving it. 8o Rule 34
a8 now conceived i the unusual matter.

' "'Lﬁﬁaaﬁa*'; see now at the top of page 34 of your
g@?ﬁéﬁb@k ga%agiai you sﬁggas% an iﬁsérgian in BRule 33 about
papers. @aulﬁn'% that be whgre yca %sazé vover this statenent.
by ﬁhe g%r%? himsaii? - N o
8§ﬁ1§§§§ §§§E§Ek&¢::§§§§,i$ vhat he suggested a minute

ago.

UDGE CLARK: That is i%.
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CHATRMA

H MITCHELL: A1l in favoer of adding that %o
Rule 33 say "aye"; opposed. That is agreed éé@

JUDGE CLARK: The next is Sﬁigig’ﬁa page 32 of the

Beptember draft. This is an attewpt to cover the guestion of
naking orders covering the tvanscript, & thing which bas given
some trouble. The party taking the deposition may not like it
'§ﬁ§ he may not get any traﬁéariy% ﬁgkﬁa; but then he c¢an be
ik&aggaiy forced to do it ﬁéﬁg and %&é? iz a pretty beavy exponse
when he éaeﬂa't want ta use it. |

What we put ﬁ@?e is to ﬁry to give the court rather
'eéﬁgzéte power. We say heve: ‘

| “?hg %@sgigﬁay‘akali be taken stenographically zud

transcribed unless the parties agres or the aauét orders other-
wige . . 4

3&#&&&11? last spring, we inserted those underlined
ﬁa?ﬂép "or the court orxdevs,” with the ides aiggiyigg thsreaurt
rather complete discretion. My suggestion now ig_thg% that
tou't clear in itself. What it does is all right, but whether
is gavsrs 311 this or ﬁ@% might be doubtful, and I saggaa% the
aédigian %iﬂﬁ of %h@ ﬁsrés ia brackets, which may be gii&ing
the 1ily, ﬁut'iﬁ doing it for good g&r@g&@,z; thiaky by making
this beyond gaastiaa. @h&rééréé in ﬁ?ﬁﬁkﬁ%ﬁ'ﬁr§g "in any event
the court ﬁ&? exﬁe@ ﬁhe enst @f %gaaﬁariptian §§ié by one ar

ROre of, or agpgriiaaaé %ﬁﬁﬁg, tha ﬁsrtias.

AN Eﬂ?iﬁﬁ% Do yﬁu %aa% to §e¥§a the party wkﬁ-wgﬁ'ﬁ




agree to this particulsr thing? Can a court order that a
| deposition be not tyenscribed when one of the pa?§i§§ losists

that 1t shall be?

JUDGE CLARE: Yes.

¥hy? Xf£ he could ovder the cost of
transoription paid by one o more of them, if & party is will-
iﬁglta gé? the coat of transcviption, it seems to me that he.
Té&g?t to be able to bave it transoribed, whether the court
ﬁ&iﬁkﬁ it ought to be @?:agt in this parilcular cese. I8 the
eaaré g@iﬁg o judge as éﬁ ﬁké value of the éagﬁgi%igﬁ of the

?%?%?? it seens t@»xﬁ inpossible.

JUDGE CLARE: ©Of course, %he iﬁt@gﬁ is not to tie the
hands of the §§f%ye» As you put wp the case, "A" is %aking the
§@§$§iﬁi§§§:§ﬁé 5@ now doesn’t want to psy for it. "B says,
Y want the deposition, and X will pay for 1t."

,§ 3. Yes.

G CLARK: Could the court then still mot order 147

Fo, I %ﬁiﬁk th@ asur% &ugﬁt @a haV$ to

n-@régr it thﬁﬁﬁ I %ﬁink if one af %ﬁg pgr%isg insig%s on %avaag
';fa éa?@sitiﬂg, %h&n %&s g@ﬁxt'g s@l@ ?ﬁﬁﬁ? abaaid be ta,dﬁgg@miﬁé

' ;§ha %ﬁﬁﬂlﬁ pﬁ? tﬁ@ @ﬁp@ﬂse of itu

'*f'xﬁgaﬁ ﬁz@sggng,, sugyaae tﬁ% pargy that @gk§§ the

Vfa;fdﬁpaﬁiﬁiﬁﬁ gﬁtﬁ gta&g aﬂé éﬁ%@ﬂ.t ﬁant %h@ ﬁ@s%imaaya.,

o 3 3§$§ ho é@@%ﬁ’ﬁ @aaﬁ %t‘ §§§§9$§ h@

séG@sa'ga ﬁﬁﬁ § %@&ﬁ 1t‘§ﬁc$a§@ z aﬁ ﬁﬁﬁ?ﬁ anﬁ I havé gr@@%»
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exemination in there. ,
CHAIRMAN MITCHELL: My point is this: If the othew
party wants it, if the adversary parsy sa§é§ "% like that

deposition and I want & copy of it,” all right, this clause will

allow the court to order momebody who dida’t want any part of

these depositions to pay the cost of i%, will it not?

23

ﬁﬁﬁﬁ INRGA

N: It shall be taken unless the parties
“égr§g, and the asa%t may order %he'%rsagcriptiéﬁ in case they
don't agree. The court may order the cost of transeription
paid by one or the other. ?é@ idea is %ka% tﬁe court can other-
wise order & deposition mot taken even if the adverse party
wants to pay for it.
| éﬁﬁiﬁgéﬁ MITCHELL: You haven't g@t 0y gaint vet.
Under y@ar draft as you propose 1t, the court could order
sone gar%g to pay the cost of transcription whn,éid not want
any part of it. | | S |
| aﬁés MORGAN: It might very well be that he ought
,ta'havarte.baeﬁaaa of the gxganse he put the §%&er,g§¥§§»té_
te cone saé have it taken, and $é forth. ?he:e%her gaﬁty‘ﬁaﬁts
it now, Ii you have taken & deposition and you bave matorial
there anﬁ yen éaa'ﬁ‘%an% 1%, and X wsai that to go in taken
frem your wiaﬁass ﬁﬂ my ergﬁanexamiaatiﬁn, I don®t think a
court sh&aiﬁ hava the peﬁer or auﬁharity %a pravida #hat it
,shauld net B@ %ranaeribaﬁ uﬁlaﬁs heth garties agreea All he

sheulé ﬂﬁ is be sbia ta guﬁ #® aaaéibien on wha shenlé pgy far
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1t 42 they don't both agres. That seems to be the %@ﬁ%iﬁié»ﬁay

 to do it.

JUGE CLARK: How would it be, Eddie, to leave in
"or the court orders” heve gﬁﬁ not put in the bgégkgﬁgﬁ ﬁé%@?i&i
but ﬁﬁ§ﬁ vveyr to gag@ §§'ﬁ§§‘$ﬁ% in an aééiﬁé&a&i provision,
a now %ﬁ%@iﬁ%ﬁﬁ@& ()2

“?h@ court may direct taat the éé@@ﬁi%iﬁﬁg oy aay

pg?t ﬁhe?sgﬁ be ast zraagaagbgé or #iled" ~- and ?@ﬁ ﬁ%ghﬁ

want to §$¥75§§1§$§ paid iagﬂ == "and pay make such orders as
ave equitable, adjusting or apﬁéfﬁgﬁaiag among the parties the
cost of transeribing 1t." ‘ |
In gtkay %ezﬁ&s %gyiag ﬁ@ agail thiﬁ out gamawhs%
§§?$¢ 3@ %ha% g@ﬁ& iden? ‘ |
 DEAN MORGAN: I hadu't thought about it that way,
Qhﬁﬁlssi My pgiﬁﬁ is giﬁpiy the one % have msée, %Egg iz yaa

far@@ mﬁ to at%aaé %he %ﬁki&g of & éagasitiaﬁf ) ¢ ﬁhin& %&@

,eauw% gagbﬁ %ﬁ% to be perpitted %ﬁ aay %haﬁ, unless I sg?sa
:§a§h_yg§9”§§a deposition shall not be transcribved. 1 think
- the court could sy it won't be transoribed unless I, who vant

‘iﬁ, pay ail or B pa?% aﬁ i%, 3 think in some cases he ought

not te muke ﬁﬁ ?ﬁ? 1% 311g ‘even under %has@ eisea&&ﬁaaeeg.

JUDGE ﬁﬁﬁzgs Bow would %he a@urt kaaw ﬁhsgﬁex it

'shugiﬂ bo ﬁ?ﬁ§§§ri§$§ ﬁith@ﬁ& the ﬁr&ﬁﬁﬁ?ipﬁiﬁﬁg have the

at@nagraphar or ﬁ@ﬁ@bﬁﬁy %@1& him ahﬁaﬁ it?

' ; é@&'t knaw h@? hs esn.

ke
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JUDGE DOBIE: A deposition ordinarily is not taken
bafore the judge. 1t is before some third party. You come :
before the judge and say, ﬁgaége ﬁféyérg_g §a§?§ want %@gé !
thing %ranser&ﬁéé;ﬁ ,§ﬁﬁg@;§?iv§r has $o koow %hét &g.i§r$§ or
%akeriherﬁgréy'a.géagégﬁagg or sgm&%hgﬁg 1ék$'%h5%9 or have the
@ggnggyggﬁar.%@ﬁi,§i§,v ,

| gﬁq TOLMAN: Tape ?agéréiag §$ boing used in a@m%"v
4ca$§s‘f He might 1i§§e§ to the tape.
| . JUBGE CLARK: Of couwrse, in some cases it is golng to
be d?eaﬁiails ha%éa \Supgeﬁé you have a personal injury case |
and you have a long deposition ta39§; Suppose he éié;mﬁk@ 8
mistake when he asked for a é@?@%iﬁiﬁﬁf ?ﬁ@ other side jumps
1a‘aaﬁ»ha$a gals day, a hell of 2 good time. Then tké,@th&é*
side says, "You have tv bave the deposition %rﬁﬁseriﬁeér”
He says, ”ﬁy &adg z ﬁién't huow %ﬁﬁt 1 was going to get iﬁtﬁe -
That traaﬁerig%iea is going %e cost $3, ﬁﬂﬁ, anﬁ 1 haven'%t & |
cont %ﬁ,gy_aaﬁei”

?ﬁﬁ%‘ﬁﬁ%iﬁgﬂ Yﬁﬁ %iLl ge% 8 1&&5@ motion. The whole

busin@ss would have tﬁ be gnﬁ gp tﬁ %&e @ourt, waulém'ﬁ ig?
| Ho len't going to make a §§§vi$i§§via the beginning that it
skail not be trangoribed. It 1&&'& worth ﬁakgﬁg if it i no%
?gaing te be worth ﬁraaaeribiﬁg, ?riﬁﬁ fagiqu

- MR. DODGE: Your mﬁtiﬁﬁ is that that sentence be
1e§t just as it 33 in Bala Eﬁ(c}s "The testimaay shail be

taken stsnﬁgraghigaily and %&aa&eriﬁaﬁ ualess the par%ias agr%@
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eﬁh§§§1§ﬁa“;

DEAN MORGAN : That is right.
| %ﬁ. Qﬁ@%&* éﬁ the %&gﬁr%@r gay% the gu@s@ieﬁ ok
esgig is égaiﬁ with at the end of (d) and should be dealt with

thave,

) 1t seoms to wme 2&3% is the way iﬁ @aghi
: ta be done, .. o
© JUDGR §ﬁ§§g§~ z'ﬁ@a'$'§aa§ when this "or the court

ﬁréers“ would eﬁar geae n praeﬁisai a$§‘ ﬁs J&ﬁg& gﬂﬁié

,_Jyeiﬁtﬁé out, I don't know how a 3&6@6 Q@gié éaaiéa waethsf B

dspési%iﬁﬁ should be transcribed ﬁﬁ%ii i% had Besa'%rsasérsggé;
He ﬁaﬁkshave to leok at it. o '_‘ )  73'
ﬁﬁ%._?@&g&ﬁ; ﬁagyaa& you éiﬂ tﬁp@ reseréiags, and I
know it 4s being used.
| _Jﬁﬁﬁ?,§§£§§$;( §ﬁ gould be §§§§ in that instance, it
is true. | | |
MR, ?G&ﬁ&% Tﬁat ﬁ@&iﬂ save m&ﬂ&y fox éﬁﬁh Eﬁ %1%3*; Qn
§E&R ?igﬁiﬁﬂ Qﬁﬁléﬁ't %h& sﬁgnﬁgx§§her gﬁ?%éﬁy &¥ |

'~tes€ify to. the agpraximate length agé thﬂ %ﬁgﬁ@ﬁiﬁﬁ%ﬁ ﬁas%?

- JUDGE DOBIE: He could %ﬁil %@3 3uéga§ 1 &ﬁ@gaaa. o
| 'géaiﬁgaﬁ-grfgﬁghﬁﬁ He could read his notes to tk%
- Judge, oven 1% ho didn't tremsoviba it.
SUDGE CLARK: 1 %ﬁiﬁk it 48 » littie ﬁsrsh to give
power §ﬁ4é§$ of the partiles to require an exgegsiva é§39§1§i§n<

to be transoribed. It seems to me that is rather drastic.
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I think the judge ought to have the power to say no. Obvioug.
1y he won't use it much. Maybe the mere fact that he has that
power i golng to prevent some exorbitant ﬂaﬁanﬁs.

0f course, in the fight on depositions -- and there
is quite a little here and there -~ one of the great poinis uwade
is the inordinute expense. I don®t think that 1s true. Surveys
we have had do not indicate that. There happens to be in my
“‘ﬁﬁgta of Connecticut now a terrific battle over this very
guestion bocause the state bar associstion is asking the judges,
who have now rule-making power, to adopt the discovery rules.
?hevn§glé§e§ea,§$x sitting at Briégépar% is making a terrific
éfivé on it.r They axe trying to get belp from glseﬁhare, The
ehisf»eiéﬁaatﬁ of the drive are two:  One of them is delay,
that all of this is to delay the case teé#ibﬁ?ﬁ and the other,

probably the one with the greatest appeal, is the great espense.

UDGE DOBXE: Souetimes it doesn*t delay; it speeds

it up.

JUDGE CLARK: I know. §§§'ansﬁas is made, on the
other hand, that they have 5 ;ang'iéﬁﬁer from Chief 3&9%1@9
Vanderbilt saying that actually the eflect is the other way,
and the proponents are using that all they can. They are quite
at lasue on ﬁhéthef it does ar‘daas gegrééiayx

Then, as I Lay, tﬁé_&éé;ﬁiﬁnﬁi-ga;gt i® on expense.
You can make an appealing statoment eﬁrthe gveat-écat of

‘stenographic help and all that.
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MR, TOLMAN: That was part of Westbrook Pegler's
argunent, as I remember it.

JUDGE CLARE: Yes, duite so.

ME., TOLMAN: It was based on expense gﬁrtiy;

JUDGE CLARK: Yes, that this New Deal idea of dis-
covery was expensive.

JUDGE DOBIE: } don't object to its going in, but I
believe it would ﬁé rarely used. | Co

JUDGE DRXVER: X% was Fulton Lewis, Jr., wasn't it,
who said that the discovery abuses heéauﬁere & sin of the
Roosevelt Administration. |

MR, TOLMAN: That wﬁg Pegler.

~38§$E DRIVER: X thought we should introduce him to
our Chairman and Senator Pepper, who certainly were not for-
warding the New Deal in any way when the rules were adopted..

MR, LEMANN: fs there any4§béea§;éﬁrﬂﬁ this suggested
1assrt? I was looking at ﬁéﬁéﬁh&ﬁg else ééé didn't keep up
with all of the disoussion,

JUDGE CLARK: Mr, gergaﬁ says that if the parties
agree, that is all righﬁ; bﬁt if they do not agree, one party
ought to bé able to require the ﬁranﬁgrip#ian of the deposition;
that is, the 3&ﬂg@vcaght not té‘gave ghg»pawaf to forbid it. |

N ¥g3 LEMANN: Why not? i} diéa%iget‘his ?ﬁ%ﬁgf ?h?
not trust the gudgs neﬁbta abuse t&atgéﬁeﬁ? % can uaﬁsrs%aﬂ&r_

’I might take a lot of testimony ﬁﬁich éiﬁn*t do me any good
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beosuse it turned onut the fellow didnt koow anything, and it
might not do the other fellow any good particularly.

DEAN MORGAN: If you agree, that is agelﬁhﬁags But
if you force me to apperr at a deposition and §;§§§ material in
there tb&% 1 want, for example, and then you sa?, "1 don't want
it transeribed,” and the judge says, "It need ﬁeﬁ be transcribed,”

;.abﬂegt to that sﬁ?enaauaiy; |
:\ ﬁ&, aﬁﬁgﬁﬁs- ¥hy would the judge say so?

DEAN MORCAN: I don't know why he would say so. I do
not want hi&‘té say so. |

MR, DODGE: It has no plaéé in tﬁé rule, it seems to
me. One fellow wants it. -

He can make me pay for it, but I want

that to go in as a deposition noticed by this parti@uiér
person. | o |

NR. LEMANN: Make who pay for 1t?

MR, ﬁ@§§E§ Why not give the judge full control?

83; Lﬁaﬁgﬁz ?ss-3=ande?s§agé now, your idea is that
i2 X give you notice to take a»ééﬁa&iﬁiﬁn and you attend, saé
the witness talks for an hour or two and I say this snt
worth the cost ~-

DEAN MORGAN: Not talyeﬁtyésg’"

MR, LEMANN: You say, "I dgniﬁ agree, and I want it."

As 1t now stands, you can fﬂ¥eéia$ to pay theagast;

MR, DODGE: No, it has nothing to do with payment.
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¥o are not talking about that.

A1 that is involved here is getting it
transcribed, ,»
MR, LEMANN: The rag@?ﬁér isé'ﬁ going to trauscribe it
unlegs he is paiés | i |
| ﬁ%&ﬁ BORGAN: The judge cun make an nréer %ﬁat I pay
_tae:eggggse é?'%‘g&?% of the expense. ?@a'éraggaﬁ me down

ﬁﬁéée;7a§é I won't get all my expenses back on that.

ANN: You ave willing to retain the latter part
of 11?7 ; |

| | | DEAN MORGAN: Yes., 1 @ﬁnﬁ'%hgé retained, certaisly;
but I don't §ant t&e court to have the power to say it 12 not

going to be %raaag?ibaé at alia

‘But what abaut this part: “in any event
the court may order 3&@ cost of transeription . . ."

DEAN MORGAN: That is all vight.

QR;;QLlﬁ;s The gquosiion is ﬁhaﬁher it goes there or
in the othey gafagrap& 3ater relating to aﬁsts, _
| CHAXRMAN MITCHELL: You want it so the court can
ovder some party ﬁhﬂ daasﬁ't want the deposition to pay a part
of the cost or 311 ei the @es% ai traﬁ$¢§£§ing it?

ﬁa. &E%&%ﬁ Thoy are %&liiﬁg %@ agree to that, as z

,&ﬁéﬁ?staaé‘

That 48 all right. The court oan make

ne §§§'§9r:i%;r'§ have no abséetiéa‘%a the latter part of t@&@é“




What I object to is the statement that the court can ordexr that
it not be transeribed. To say it shall not be trans¢ribed un-
less I pay for it is all right.

gg, ﬁgﬁéﬁﬁ Mr. Morgan and Mr. ﬁeﬂge are willing to
agree th&t zf the guy wants it tfaaseribeﬂ, ﬁ x.g he pays for
it.

. DODGE: Certainly.

ﬁsrﬁainly, _
%§§a§§~ Then I éan'ﬁ really see any problem, if
he igﬁéizliag to pay fsr,itg.except that 1t 1s going to be tazed
a8 @éﬁts; §u§ that is part of the gﬂ#gréi problen of the costs
of the trial. 1f y@ﬁ ave willing té let the judge direct that
the fellow who wanis it should pay for it e
9EA§~§§R§£§2- Cortainly that ie all right.
Lﬁﬁéwﬁ-' Would that be true @&ﬁhegﬁ an amendment -
| ;Qsi*hags? | v |
 DEAN MORGAN: I say it will not. X don%t &a@ﬁé
eﬁﬁiﬁxéﬁ MITCHELL: My point is that I object to
giviag»ﬁhe judge power to compel é m§n>wh¢‘éaesn'§'w&nt it.
He said the fellow who does not want it‘éaa be ordered by the
court to pay. |
4 gﬁ}ﬁggggggg Suppose I havé tgkenmthe d@pﬁﬁiﬁiﬁ&,’ﬁﬁéf
sfta? 1 have ii&%@uﬁé to the feliaw whaa i mysalf had @axmsnsé |
1 say, "Well, it isn%t smsh the cost. It isn%t worth it, and

1 don't want it." My a§gananﬁ sayg, vy écn'% agree.” Ve go to
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the judge, and the judge says to my oppouent, "If you want i%,

yéy for it."

DEAN MORGAN:
| MR, LEMANN: Or the ﬁuégs éﬁy say, "1 think it ought
to be éraasér&baé,kandv@amaaa sheais pay for it." It is up to
the judge. The judge has that control over the expensé.
¥ hardly thiok it is worth spending much time on thia
.létﬁar ﬁuggeatiaa’ﬁhat he may,aréér it not transcribed, baeaasﬁy,

the power to ééﬁéfﬂiﬁé the pover of tauation will cover it.

| 1% i only to give him the power to order
it %raagéribéé rég@%@iegg of gont, ’

ﬁg&i%ﬁgﬁ MITCHELL: In long antitrust cases, the
ﬁ@?@?ﬁﬁéﬁ% hag taken hundreds and thousands of pages of
éagesitieﬁs whzeh may never hecome asabze bacause the witness
may b@ availab&@,aﬁé you eamﬁ@t use the éep@sit&an if the wit~
Vna&& is amsnabla and avaixable« What happens in a case like
that when tha ﬁﬁ?@?ﬁﬂ%ﬂt ferggé the defendant in tha% easa to
put up paxﬁ ﬁf the m@nay fﬁ? ﬁakiag the ﬁegeaitien?

MR, &Eﬁ&ﬁﬁ‘ 11 the aaége anys sa, yes, Of course,
the ﬁapaﬁitiﬂﬁ might be agad even 1if %&@ witness is a#ai&a&le,
to 1mpeach ﬁiﬁ, to aaﬁtraéaet him.: Ho msyba there would be
ga&etﬁiﬁg in it yeu weaié 11&& to &ava. That is up te %hs
guégaq ﬁhﬂ 3&&33 says yeu mus& pay for it, yen have %@,
or he ean éivida it. : o | |

QBA&R&&K Mmzimn "‘iis"éﬁher words, this rule s all
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yight 12 we have sensible district Jjudges.

bl
=3

That is right. NHost of the rules ave

like that.

That is taken care of by §h@ amondnent at
the middle of page 3%;77“?§a tostimony shall be taken s%eaé*
graphically and transcribed unless the parties agree otherwise;
~ 4n any sv@gﬁith@raauﬁﬁ may order the cowts to be paid by one
ué%,gsrs of, or appérﬁigﬁaﬁ among, the parties.” ?ﬁa%‘a@vayﬁ it,
éeeﬁﬁfﬁ'iﬁ?l Teking out the words “or the court orders" would

gover it.

How about teking out the words “in any

event®?

e

?&aﬁe is wo reason for that. |

ao

i thiak you could take it out if you

take out the gra@aﬁiag p&r%,r
ﬁﬁéﬁﬁgﬁﬁ ﬁg@:ﬁ L1,

. Have you agr&ad on the form of 11?

%@Eiﬁﬁlﬁﬁ, “the gaugt Ry efé@f“ and 8o

forth.

YQ& &I‘é ?ﬁ%ﬁiﬁg in one 3&&'@8&6@ in ?Q&?

am@aéaéat. That sentence wnuld raaﬁ. "The cﬁart mAy @raar
the cost of tﬁanaegigﬁ gaié by one or mgre of, ar apparttﬁnaﬁ

amaﬁgg %ka parties,”

?ﬁaﬁ iﬁ rigﬁtu

", All in £a?@r of that praviaiea in

30(c) say "aye"; opposed. ;tngg agreed to.
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UDGE CLARE: That takes us to the interrogatories

section on page 34 of wy Sﬁ?%&ﬁbﬁr ﬁr&fﬁg

I think if you gu? ia ths anu&@rsﬁi@ﬁ

(=3

there “statenonts of the parties,” that would be the shortest

way to get it in without another sentence, Mr. Reporter.

ﬁ%&ﬁ_é@ﬁﬁ§§% But you want %s;mak@ it mandatory.
ﬁéig&?%ﬁ may veguire , . "

' ! You mean that gr@s,sgggig}fgx%
. ducing 8 copy of a man's own statement? | |

MR, LEMANN: Yes, just include it in the enumeration.

[RMAN MITCHELL: Can we leave it to the Reporter

to put that ian %ﬁ@x&?}

JUDGE CLARK: X think thet éaaié be done.

CHAXRMAY MITCHEILL: Ve can®t settle all questions of

deaftenanship heve.

DGE CLARK: ,faaﬁf'gftayzﬂaagiggﬁ, we put in “ﬁi’
statements previously given by him and such other documents,”

and S0 on.

€ﬁ§§%£%§ giﬁﬁfﬁkﬁ ﬁga%,i#/agxﬁ?

| e

Jﬁﬁﬁg,ﬁkﬁﬁﬁél §e§h c£_%h§§¢fsﬁggaatiang:axa ag?éeé to?
. CHAYRMAN MITCHELL: About Bule 337

[RMAN gf?@ﬁ%&&ﬁ As 1 understand, we are agroemble

to b@%& of %ﬁaa wiﬁh %ba adéitiaﬁ &%932 a m&a's swn staﬁameﬁta

EJ§§ﬁ§ G&&Rg; i ﬁas a 1ittle. ai&aé myself I am-
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sorry. Thess sre slternstives, and I have supressed a prefer-
ence for the second. The firvet alﬁa?na%iéas in sgbsﬁaﬁesﬁ»is
what the Committes aﬁgxaveg,ralﬁhaugﬁ there is some confusion
as to @@%&ilﬁi I suggest sone gae@%&a&g about confusion. 8o
the %@gﬁ?ﬁar hag suggested the second slzaragtiveg which seons
to him glearary ﬁ@?é concise, fully aéeﬁuag@, aﬂé be%ter
g@siziaﬁsée

8o 1 am ?Eéag wvhen I say I haﬁe covered both of them.
?ﬁese are our @hai@ss, The first one was suggested to come at

ﬁh@ &ﬁﬁ of ﬁk@ %hel@ ralge This 18 %o put this in as the

aa&aaé’gaﬁﬁaﬁaa of the segond gar&g@éghe The second garagra§§>

of the rule a8 it now reads goes this way:

"Interrogatories may relate to any matters which can

be inquired into under Rule 26(5}, and the answers may be used

to the sane sgﬁaaé as provided in Rule 26(d) for the use of the
deposition of a party.” |
Then 1 suggest you put right in there:
“in%a%ragatﬁéies may require that there be attached
to the snswers coples of" - and here we would gni in "gopies

of statenonts previcusly given by the party concerning the case,

88 woll as éﬁpi§§ of such documents, papers, books, accounts,”

and 80 a&,-”gg~a¥§ ﬁslevéaﬁ %o the anewers roquired, or that
a§§s?tua§%y for their axa&iuatien be afforded.” |

hoge in f&v&y of that second

‘alternative to Rule 83 -
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MR, LEMANN: I would like to know why he wants %a %sg@
out "not privileged", because %h&% iz in the other fulﬁg‘
i asked you about that. I would like you to sﬁraigh@a& 0ne éa%,
"Not privileged” is in your first proposal, and it is bracketed
in the second prggesalg |

Pergonally, I am inclined to gha first alﬁara&tivs,

myself., I like the first better. if you put the motion on

the smecond, I probably would vote against it for the moment,

. a8 I prefer the first. The first has "not privileged” im it.

to have it in it and out of it.

The second seums

DGE CLARK: This is what I say on that, It seens to

‘me it has wome elemonts of soundness. In the second alterns-

tive and in the next rule, Rule 34, the Words "not privileged”
have been bracketed, and it is now recommended that they be
eliminated. They firet came into Rule 34 before th§§>¥ﬁ1$g and
in fact sil the éiﬁeevery ralsg beyond 26, was aleaely inte
grated with the §r6ﬁ@et1ve feaﬁuyas ai Rule 30(b).

| I hope you follow me. That is, originally 3@(5},@3@ |
divected roally to %hs4éé§aaitﬁaa by eraliéestzsaﬁge In 19@8,
with our changes there, wo tied the other discovery §?§?i§i@ﬁ$@
iﬁ%@??@g&%@?iﬁ&, aad 80 on, baek to that general provision of
26(b), the %?@gé provision. | |

Now % say the aaeasgary'ﬁraéaétéen is ggzé-ﬁﬁﬁnraﬁely

given by Rule 30, snd the continued use of these words may be

productive of confusion and gaasgﬁis'aéﬁfli@§n  :




3656

MR, LEMANN: I don't guite follow you. They still
rensin in 26(b). You say at the botiom of page 34, "Moreover,
there iz 2 sgggés%i@n of iﬁ@énsﬁgtanaé'ﬁith other @f‘%ha dlse
covary rules which do not include it," but 26(b) does include it
and you haven't moved to take it out,

JUDGE CLARK: X hﬁﬁan‘%_sﬂggesteé it because that
48 the ’ﬁ;r;aad’, over-all thing. I wouldn®t suggest taking it out.
 ?&§#§3?, ;et me add, I don't kuow that this is over-all greatly
important, but I should think that if you were going to be
consistent and have it in certain places, you would need it
in 31, i%‘is in 34, you would have iﬁ in 33, and I wondex
if you wouldn®t have it in 36. Is it in 36 now? I don't
think 80,
| DEAN MORGAN: If you take it out now, somebody will
wonder why you did take 1t out.

MR, Lﬁ§§§§s Thet is right, and I think you ought teo
take 1t out of all of them. If you say 30 is enough, 0.K.
Otherwime, I think you confuse the bar, especially since it
- 48 in there now.

JUDGE DOBIE: I would leave it in.

MR, LEMANN: I move we sccept the first proposal on
page 34.

1 secound the motion,

JUDGE CLARK: Of course, that is a question of choice,

" and you ought to consider it. Again, before you go ahead and
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do it, I would like to ask & littie why, because it seems to
me this is smking &8 very impazﬁ&a% provision tacked at the end
a8 8 kind of afterthought. It seoms to me it does integrate
novre closely, really, with the subject matter @f the intere
régaﬁgréés, because you start out that interrogatories mmy
relate to certain mattevs. Then you suy that when you are
doing it you can reguire algé statements along with it.
T 12 you look at Rule 33, you will see that that trails
of £ into things that I think are a litile different. Ve say
the number of interrvogatories is not iiﬁiﬁ@é, and so on.
The final provision s "The provisions of Rule 30(b) are
applicable for the protection of the party Irom whom answers
to interrvogatories are sought under this rule.” Then you go
ahedad and say the kiand of thing you can get on int@??@yﬁtﬁri@s
shall also include what we have said here.

M. LEMANN: Why not put it at the beginning of the
second paragraph of 337 Put the language that you have at
the top of page 34 at the begiuning of the second paragraph
of Rule 33, |

JUDGE CLARK: It is & matter of cholce. I do not
want to lead too far. Again, it seems to me that the way to
start the paragraph is to say in general what you may have by
interrogatories. Interrogatories may relate to all the kiuds
of things that you have discovery for.

MR, DODGE: 1 think the second sentence is betier.
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JUDGE DRIVER: And leave in the "not gr&?ilég@é“.'
JUDGE DOBIE: Vhy not leave that to the Béyért@r§>
CHAIRMAN MITCHELL: It seems to me that we are spend
- ing so much time on the wording of these thiags, wa are not
going to get through by the end of this week.

MR, LEMANN: I like “A party may rﬁqnire,“ nyself,
rather than "xnﬁarragateries may reqairg.
| JUDGE CLARK: What is that? I can®t hear.

JUDGE DRIVER: He likes A party may require” rather
than "Zaﬁaxr&gﬁts?ieﬁvmay reguire.”

MR, LEMANN: It is not 1ﬁ§ar$anﬁ; i think we should
leave this to the Reporter as long as he leaves in the words n
"not privileged.” ;

JUDGE DOBIE: Don't you tﬁiﬁk we had better go to
lunch? |

JUDGE CLARK: Just one second more, because I think
we can then call this done.

We ave suggesting that you put in the word “undue”
before "expense,” which appears im the next to the last
sentence of the rule. You see, we used the words "undue
expense” in the change made in Rule 30(b), and ﬁaagraakﬁs
this one like it. The sentence of Rule 33 as it ﬁa§ rends is,
“"The number of interrogatories or seis of interrvogatories to be
served 18 not iimatéé'éxcagt as justice requires to protect

“the party from annoyance, expense, embarrassment, or oppression.”
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This would make it "undue expense,” just as we did in 30(b).

: 'i;ﬂéve that be done.
CHAXRMAN MITCHELL: Without objection, that is agreed
to. ' |
JUDGE CLARK: X think that brings me to 34, and if
you wanﬁ,ta BEop =« |

0

DEAN 1l

RGAN: May I ask you this, Charles. In 33,
w%&q‘ycu thiﬁk §§e éépeykuniﬁy for examination and copying ounght
to be included, or that epgér%uniiy igrthairaxam;natian and
copying be afforded? | |

JUDGE CLARK: I guess there is no ebjeetinn;te_it‘
It ig & liﬁﬁiﬁ hard for me to think of an examination that
would stop copying. It seems a little l1ike gilding the 1ily.

HR. DODGE: It is all right the way it is. |

E DOBIE: Ifyou have “Qxamiag and aopy? in one,
why do you 1¢ava'i§'aut in the,ather?. |

JUDGE CLARK: Because I thought it included %, but
I don't care, if anybody wants 1&. | ,

MR, LEMANN: The first ﬁhiﬁg you know, if vou igﬁva
 out copying, @ome lawyer will come along and say that &yi “
: analogy the rule says you cannot take gep;&s; ﬁhat you can
'eama.aué look at them but you cannot %@keueaﬁﬁﬁagbaesuéa?it
wag in %hsl?gla before, " - :

JUDGE CLARK: No, it wasn®t in the vulegefaﬁa.f This

‘is something we are gaﬁtiag 13 anew,




JUDGE DOBIE: I am for putting it in.
CHAIRMAN MITCHELL: If there is no objection, we will
adjourn until 2:00 o%clock.

««+ The meeting adjourned at 1:00 o%clock Pelle oo
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THURSDAY AFTERNOON SESSION
March 25, 1954

The meeting of the Advisory Committee on Rules for
Civil Procedure reconvened at 2:00 o'clock, §111iaﬁ D, Mitchell,
Chairman of the Committee, presiding.

CHAXRMAN MITCHELL: Gentlemen, can we get started.

JUDGE CLARK: X% is myviapgassiaa that we have covered
é%arythigg on Rule 33, and we are up to Rule 34. That being so,
I will now turn to 3§,_ That is page 37 of ny ﬁaﬁtaabar deaft.

You see, there has been some conflict on the surface
between this rule and some others. ihis k;;ﬁanéd to be one éf
the subjects that was discussed & great deal in Hickman v.
Taylor as to ﬁheihér the procedure to get documents must not be
under this alone, and the requirement then here was to get a
gourt order upon a sﬁéwiag of good causeé, In other words,
this rule was rvestricted, whereas the cﬁﬁaﬁa were natg‘

Ve saﬁéluéed that this rule had éaﬁe uses, but that
it should be nade ﬁléﬁr that this was a supplemental rule and
not be as restrictive as it was. |

8o you see that the previous redquirement of good
cause was taken out. This is said to be éiféﬁ%zy supplenentary .
We say here: , |

"In addition to the right to obtain ghé production af"’.

any document or thing for inspection ia-aeﬁaecﬁicn'with an

‘exaainatienrunder Rule 26 or 1nt@2rag&taxi&sinnéer Rule 33, any
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party may move the court, subject to the provisions of Rule
30(bv), for an order upon suother party . . .*

Then we go along substantially as before.

1 bave suggested that the words "not péivii@g@é“ be
takeu out here, but I guess that is water over the dam here,
so I won't say any more about that,

This is substantially what we approved last apring
7§§aa~%e were considering this. What we have done is to provide
for whatrmighﬁ‘be tormed uauéaai-ezreumatangeﬁ where you want
to get n special court order for prﬁﬁﬁgﬁians That is for the
making of entry upon éesigﬁaﬁéé lknﬁ; the phetngéaghiag of
property, and so on. “ -

JUDGE DOBIE: That which is lined through is what you
have stricken out, snd what is aﬁéazliaea‘is added?

JUDGE CLARK: That is it. |

- DEAN MORGAN: You just strike out the "for good g
chuse shown"; |

JUDGE CLARK: Ve are striking that out.

CHAIRMAN MITCHELL: He éay$ y§a«dé that and nothing
elue, | ’

JUDGE CLARK: Oh. Yes, ﬁhgt”is‘ié in substance. Yes, |
that 1s right. " |

CHATRMAN MITCHELL: Is there any objection to that
draft? If not, it is sgreed to. - |

JUDGE DOBIE: I move that we adopt it.
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DEAN MORGAN: Second.

CHAIRMAN MITCHELL: Charlie, what is the gg#ﬁ one?
JUDGE CLARK: We will have to change the note & little,
CHAYRMAN MITCHELL: You mesn oun page 38 of the draft?
JUDGE CLARK: Yes.

CHAXRMAN MITCHELL: Can®t you do that?

JUDGE CLARK: Yes, we will take carve of that. In view
 ¢$_§ame of the 2hzﬁgs we have not done under 30(b), we will have
to change it a 1ittle, but I won't go into that now unless
there is some éésige to. |

veﬁﬁiﬁg to Rule 35 «-

CHAXEMAN MITCHELL: On page 39 of the September draft.

JUDGE CLARK: That s right.

gﬁﬁisaﬁﬁ MITCHELL: You are tryiag to briag this rule
into Qﬁﬁ?ﬁtiﬁﬁ ta cover bleéé tonmts for garanisge.

Sﬁﬂﬁﬁvﬁséﬁﬁg Yos. |

CHAXRMAN MITCHELL: Have you looked at the Minnesota
rule on that? I had some ¢a£r§sgaﬁéené& §i§§ Aaron Younggquest
abagt it, and yainﬁaﬁ‘éai t@ bhim thag question bad been raised
whether you aeu;Q éﬁﬁﬁnﬁrﬁ bl?éé §§§E in pa?éﬁﬁﬁgg issuesm; that
we had not expressly 9&3@1&&@ 2a§;taa€; bﬁi‘z was inclined to
think our rule was broad aaeugh %@feé&éﬁ iﬁéf

The Minnesoia qaﬁﬁittaﬂ‘pradueéé a draft on that, and
1 wondered if you had looked at it.
JUDGE CLARK: This 15 the ainsesaﬁa fula, siightiy
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asmplified,

CHAIRMAN

MITCHELL: All right. What is it?

JUDGE CLARK: This is Minnesota Rule 35.01, slightly
amplified, adopted by thg Committes. Ve say again over in a
note on the next page, page 40, that the amendment adopts the
1aﬁgﬁagé of the Minvesota rule with some amplification. We go
rﬁﬁ‘ts say it makes clear the right to require a blood test in
#§<§e£$$§~ia.ﬁh;ah Slgaﬂ relationship is in controversy.

| There are cortain pﬁaﬁléms which do come up. As ve
suggest here, there éiill meems to lurk ambiguity in the phrase
"legal control,” that is, under the i@g&l control of the party,
its specific content not being entirely clear.

Xt seons, although not beyond dispute, that this
- would not reach th§ @alarﬁéa state ease}baisra the Conmittee,
Eell v. Denver Tﬁ&m&éy éﬁrg,,:wkefa examination of the eyes of
2 bus driver was refused as unpermissible 1nr§ﬁ_acti§§_ags;aat
the bus gé@pﬁﬁ&. 80 ) am again sgggasting adding agté? the
words “legal control" the ﬁ&rés “er am agent.”

The objections whieh were made before as ka sanctions
against presumably an agent, on the ground, how could you do
things to the agent who ﬁgﬁnig a party, we are ﬁéggaﬁting e
don®t think are a complete answer. It would seem that the
court could use such of the sanctions of Rule 27(b) as it
considered &pgreprigﬁa aaé legal. ?hé expansion of thié rule

sauld not be grapsrly ?ead as autharis;ag 2 sanction ﬁhick is
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illegal, and all others should be usable.

JUDGE DOBIE: Taking what you have there, you want a
blood test of a party or a person under the custody of an agent
or @ party; 18 that it, Charlie? |

JUDGE CLARK: We think this covers a blood test, you
8e0. We have here “blood relationship." We want to add after

the word "legal control” the words "or an agent."

i¢, Pryor has s suggestion on that. Mr. Pryor sug-

gosts a statement that the party could obviate the imposition
of such sanctions by & proper showing of inability to produce
%he'pa?sﬁa'fﬁr examination. Though this may be encompassed
ﬁitﬁiﬂ ths’axigting provision of Rule 37(b), that only those
é&n@ii@ﬂ& are %a ba applied which "are just," there could be
no harm in spelling out in the note to Rule 87(b) such a
linitation on sanctions, .

A suitable amendment to the note sppears under
Rule 87(b), to wit, on page 16 of the March draft. That
language is %hié over in the 37(b) rule:

“iﬁ@ &xisﬁiag p?gétsiea'ﬁhﬁi only such sanctions sre
to be applied as fﬁz& Jgs%“ssfégaaréa/ﬁha party who nakes a
proper shéﬁiﬁg'ﬁkaﬁ ﬁé»is iﬁ €§$ﬁ ﬁgitb ﬁﬁabié-ﬁe produce hig
ward or agent for physical ex§mi§g€$¢ggﬁf

So ﬁé>§€&§'bﬁek"§&'%hé suggﬁsﬁiaa on Rule 36 ﬁére,
»ﬁﬁis amﬁadmsnt with the aééiﬁién az tha waré& “ﬁr an agaaﬁ“

‘after "legal ean%ral. o
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MR, LEMANN: It would read "a person in the custody
or under the legal control or an agent”? Is that the way it

would read?

JUDGE DOBIE: It Just adds agents. ﬁé the rule is now
drawn, it permits thége examinations only to be made of pavties,
In this Kell case, it involved a bus deiver, and they wanted to
 examine his eyes. The bus driver was not a party. I believe
it is a good e&iag'ia add the agent. It is 8till in the dis-
cretion of the court, ien't it, Charlie?

o 'agéﬂ MORGAN: I wonder about that. Does that mean an
agent at the time, or an agent at the time of the trial, or
vhat? Why should the mere fact that he is an agent be used
in this pgftiaﬁiar case? If hé'is'&ﬁder the control of &
party, ﬁhstaég it 48 legal or not legal, t&en we have accon-
plts&eé ﬁﬁ&t we desire undey aaié 35, But suppose he isn'
agéer‘tﬁe control of the party, actual or legal, thsVﬁﬁly way
I oan think of is that you would subpoens him and then order
him to sabmitg aaé 1£ ha didn't, tﬁaa punish nzm for ean%ﬁmgt.

I wonder if you can ﬂe it.

Gﬂﬁlﬁﬁéﬁ ﬁi}%”ﬁk;g No. A case came up ia the Bupreme

Court of the ﬂaitaé 8tates about t&a validity of our praseﬁﬁ
rule on the Sﬁbjéﬁ%a In that g&rzxeular ease & party refused
to submit to an axaaiuatiﬁﬁ, aaﬁ tha Court éaaiﬁaé they shaa}ﬁ
be punished for gaateﬁﬁ%, sné ﬁae rulﬁ didn't previda far

:eeatemgﬁ.‘ feﬁﬂeauldafﬁ,gnggsg‘ggm Ssx eaptemptf All you abnlé
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do was impose peonalties opn h;& in connection with the 1§w§uitgr
i vrights or privileges oy szrikiag out his answer, or something.
I wade up my mind then that the rule would not be
‘ $ﬁ§§ﬁi§§§ if 1%t were congsirued to suthorize a eaéte&pﬁ pPro~
ceeding to force examination. In the only case we ever had,
we filed & brief amicus in the Supreme Court. I tried to get
“tha:pgr%ies to call to the aﬁﬁé&%iea of %heisapreaé Court the

§§§§~ﬁh§§ aﬁaﬁgﬁgi_aﬁ & meang of enforcement of the physical

S
R

" examination rule was not suthorized by the rules, and they
wouldn't do it. 8o I thought they ought to know, IXn the brief
smicus which we filed, we called attention to the fact that the
Conmittee had never asserted that the court could punish a man
for eaa%éﬁrt to force him %o snﬁgiﬁ %ﬁ_%ha'ghgsicsl oxamination,
except by & penaliy or some éisgualigiegtxan in the lawsult.

DEAN MORGAN: Then yéa'asrtaialy couldn®t punish the
party because the agent refused to, unless he was under the
actusl control of the party, could you? |

@ﬁASRxéﬁfﬁiTéﬁgg&z The question you asked was
shether you could use #amatﬁeatsmgi proceedings to enforce it,
snd I said no, I didn’t think you could. T hark back to that
case where I was convinced that the rule wouldn't éastéiﬁ it,

DEAN MORGAN: A fortiori you couldn't do it for the

party- if you couldn't do iﬁ‘igf‘ﬁké witness, 1f you couldn't
do it for the witness and the witness wasn't under the actual

feantrgl of thérﬁafﬁy;Lyaa eé&i@a?gjgaaigh_ﬁhe party.
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CHAIRMAN MITCHELL:

You couldn®t visit any disqualifi.
_ eation or encumbrance upon the §&r§y, is that 1t?

DEAN MORGAN: You couldn't give 2 Jjudgnm

ont against hin

as for defsult or you couldn't dismiss the action if he were
the plaintiff,

MR, LEMANN: I am wondering about this language. Who
would this order yun to? Would 1t run to the plaiutiff ordering
éﬁig ?étﬁéﬂ to &&ﬁéiﬁ? Would it wun to the person himself,
which is ordinarily what you waélé think? Eﬁéld a gourt enter
an order directed to someone who was not a party himself but
who vas a ?sr&aa in the custody oy 1ég51 control of a party
or an agent of a party? Could the court enter an order directed
to such person, or would the order have to run to the party?

MR, PRYOR: 1 think it would.

MR, ﬁﬁﬁéﬁﬁa za»afﬁar ia tie up with your penalty?
That, it seems to aé; would require some rewording of the
Inglish of ﬁﬁis gtatenont of the proposed amendmeunt to the
rule. 7

JUDGE CLARK: This is & matter which of course has
troubled us somewhat. We dimcussed it a good deal before. It
seemed to us if we ware going to ﬁaké’aayféiteé% at all, we had
to put some provision in, and that this was,after all, mild with
the qualifications we suggest and the gqualifications contained
1n 37(b), anyway. |

That provides that gaé cannot have contempt under
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situations whorg -

MR, LE&&K%: How would the order run? I have a case
coning up now under 356(a). I have this bus driver case. VWould
the order that I would submit to the Jjudge réaé,‘"s% is ordered
that the *XY Bus Company have its driver submit to an oculist
for an eye examination, and if they don't have him submit fov
an eye examination, judge will run sgailnst them"? How would
the order read? |

CHAXRMAN MITCHELL: As they have it drafted heve,
the ovder runsg not to the employer but to the bﬁs driver.
| R, hﬁﬁ&ﬁﬁ: He is not evsé before the court, though.
His employer is. He is not there.

CHAIRMAN MITCHELL: X &aait think there is any objec~
tion to making an order to any witness, but the question is
whether you are going to have any right to enforce the order

by contempt.

MR, LEMANN: I understand everybody agrees, no. . .
CHAXRMAN MITCHELL: What does the draft say about
that? |

DEAN

MORGAN: The draft says he cannot put any illegal
punishment on it. That is all it says. |
JUDGE DRIVER: ,xé&n if the order ran directly to the
bus driver, you would have to give the defendant, the party,
some opportunity to produce him if you are going to apply

?sﬁ&ctiﬁaa to the pa&ﬁya
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DEAN ¥

You can't apply sanctions to the party.
JUDGE @%i?%%; You ecan if he is under the control of
the party and fails %o do so. _ ,
DEAN MORGAN: That is right. That is what I say,

 MITCHELL: What do you provide about that?

Suppose the bus driver says, "I am not
‘going to the oculist,” do you tell the fellow, "You must fire
: %iﬁ*%_ That ?@ﬁ%ﬁﬁ!ﬁ help any. f%ﬁﬂﬁvg§§§1§4§9ﬂﬂg 1ike to g0

to doctors,

oo

 CHAXRMAN MITCHELL

ﬁ&ey%‘ig your draft?

TRGE %%A&ﬁg Rule 38(a) is on page 39.

CHAYRMAN MITCHBLL: You have stars and then don’t

‘complete it,

"t

_saagg CLAREK: The rest #? %&§ ?§2§ is just the seme as
it iz now. zg.gﬁgs on A8 yﬁg aa?é 3%.» ?hw;réﬁt of it is,
“"The ﬁfé&?'ﬁﬁ? be made only on motion for géaa cause shown and
’§§§n7a§§£§é éﬁ @ﬁ@ party to be é&ﬁ%iﬂ%ﬁ and to ail.g@hg& ?&Ftﬁéégg,g
and shail'sgéaisy,ﬁhﬁ‘ﬁgﬁg, §1a¢é,Lgagﬁﬁrg‘a@aéi%iaas;»aa§ 
scope of the ams;mmn and the person or persous by whom 1%
is to be made.” _ | o
12 you furn in the present yules then to Rule 57,
‘Pailure to Q§§§;§, §¢a will see (1) ﬁéﬁﬁemﬁﬁ, is pf#ﬁ%iéﬁiiy
out. @his_isu!& 2 refusal of thg_éﬁrﬁg %ﬁnanswgg& aéﬁlﬁgxéﬁ,
Then Other Consequences, and éu@# of those as ﬁaé be

considered juat, which might ia&iuﬁe, of couwrse, rvefusing Yo
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alliow %ﬁ@vééﬁigﬁ%%ﬁﬁ clain or defense fo be made. But there
cannot be an order of submission to physical or mental oxaming
tion bsaaﬁse, i2 you look down iﬁ‘tﬁgﬁ zpame subdivision %o
S (1v), "in 3%@# of any of the ﬁezaggﬁgg prdors ﬁr-iﬁ sddition
thereto, an order directing the srrest of any perty gﬁ agent
of ajpaéﬁy for disobeying any of such ovders egﬁgp%‘aa ordey
| to Qﬁb&i%‘%ﬁ $ ?ﬁyaieﬁi or mental sxamaaaﬁiaa;“'° | |
| 8o undeyr %hat y@u saﬁaa% have ﬁhe aréer of arrﬁs%.

, Qﬁégﬁﬁéﬁ ﬁzfgﬁﬁﬁz. %ﬁsra %&-5? iﬁ there snything
which 3&@@@@& psﬂ&lﬁiﬁ@ ﬁﬁ the p&?%y ﬁar 2&&1&?@ to sabmi% 39,
@xaminaﬁiﬁa o fﬁizuve ﬁa ard@r his agaae t@ do se? ﬁ&ere is
ehara aayth&ng? A 'n | : |

2*%13 ﬂ&éﬁ&s ﬁa ﬁiéu't put in aag syseial P?ﬁ?&ﬁi@ﬂ  f

t@ aﬁﬁlify iﬁ heeaa&e %5 zaiﬁ tha% these géﬁaral provisions

'ﬁeuié cover 1&.\ o

: aggﬁ‘?»éé&s

o~

But all these provisions are directed
teuarﬁ ﬁks pﬁw%y. , . ‘
DGR ﬁﬁ%iga supgase tﬁe asmgang senﬁs for %ﬁe bua

‘»é&iv@? 33@ saya, “511 right. we %&nﬁ you to submzt ﬁa %hi$
;@3am&natia§ﬁ” ané ﬁhe bue ér;va2 Just ﬁayﬁ, "Ha, 1 wem'ﬁ ﬁa it, "E'
what can ﬁﬁﬁ aaarﬁ éﬁ? |

* Ag‘gLAggg( It can make Somo order against the bus

company with ?&3?6&% t@ quaﬁﬁians Qi ygaéf, and 80 an. ff
CHAYRUAN ﬁxféﬁsg&:lxﬁhsa.the emylﬂyee ?Qﬁﬁ§§$ to

submit, e&ey eaangg ggﬁ_aéyhgdi,ia Jaill or put aaybééy in
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contempt, but they could impose some kind of disqualification
or éisa@vaﬁﬁaga upon the party who doesn't sct in good faith and

try to submit to oxaunlpation.

JUDGE CLARK: That was the idea.

. CHAJRMAN MITCHELL: Wheve 38 there anything in
. Rule 37 %&aﬁ deals, with that under “Other Consequences"?
%ﬁwiv&%i@ﬁ {Z%} of seatiﬁﬁ (%@) says, "ig sg;y p&ﬁy

or aﬁii@ﬁ? or menagiog agea% aﬁ a gar%y rafasea 0 abey an

o axéar PN aad@ under Rule 35 yequsring him to gabmit to

& physical ar a@aﬁai axaﬁiaatioa. the eaugz may gaka aaeb
- orders in f@g&rﬁ to the xe%§$a1>ﬁs_gra,§u$¥,;&§é smaﬁg others
the - sallaﬁiag’ﬁ : oL L o ' |
JUDGE @m& 12 you will ‘1@& at the saﬁa ‘Septonber
draft, on page éﬁ #t the feg% of tﬁe pag@, g@ias ever %e the ﬁaxﬁ
psga, is ﬁh& Bane pravisiﬁn ﬁaish you hsve been reiezr%&g t@.
"Other Cousequences.” : o | z '
Jﬁgﬁﬁ‘ﬁki?ﬁﬁs éaéga ﬁiﬁrk, hava yeu haarﬁ ixﬁm any -
' hady on the 3&&% Conat wiﬁh reggré ﬁa %ﬁe Chinese eiﬁiaﬁashiﬁ
cages in connection witﬁ %his grablam @§ phyassgz s%a&i&&ﬁ&aﬁ?3;
' Eters ars auaéraﬁs 9£ @Qﬂﬁﬁ 9anéiug. 1 thiah abent ?ﬂé ia | :
the §s¥§bara Qgsﬁrie% ﬁf G&Z%iewﬁzﬁ, aaﬁ all ay-aaé é@ﬁk %ﬁa

coast, gnvelviag the c!aimeé eiﬁ;saas&ip ei thuesa, ﬁsatly

gaardiaﬁ ae 1&%&&. ?ha f&ther e&aams téat on seme triy ta

Ching he sived %his hay in a §amaﬁe v%tlaga ai ekina Eﬁﬁ &uésr '

3T‘ boys, miaars, br@a§h€ %y %hsir pﬁ?ﬁaﬁﬁ, as ﬁhéir nexz fr;eﬁé or ?J .
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Communist control; and the State Department cannot get any
vaév@?sa %§§§§E?§§ or evidence. There are hundreds ﬁﬁ cases
where %hsy clﬁiﬁ %ﬁeﬁé §aegie are Awmerican ai%izea@ baa@us&"
they were b@rﬂ abroad of &ﬁ &m@ricaa agﬁissn §a%her.» |
In a good many of zassgreasas an aiiaxt has been

;maée/sa ga§ a Blood test of the mother and father and child.

© Under aeftaia circunstances you can yreve aaga%ivaly they

w7 eeu1ﬁ not have &sea tka ek&ld*g §areuts, xa eﬁher as&eﬁ ﬁhe
blaeﬁ %ast shows nothing, |
§ ha@% had %6?%?&2 ai thaa& eagem, anﬂ i ordered
| a bl@@d %ﬁ@ﬁ &aé shey reinsad to gubmite I hava Just beﬁa ‘
holding it up ﬁaiﬁing for a slariiying ﬁacisica %y the ﬁinth
.:ﬁirenit QQB?Q af éppealﬁ, whiﬁh h&a nat aema aum ya&. ei '
course, the 1&% has been aaenﬂe& aaw'sa yeu wan*t get 8o agny
;_af those ¢ aasas in the future, . |
! ¢EA2333§ ur@eaSh&: ebarli@, nhaz X have xa wind is
thiss - ?h@ rala ia 311 right wi%&aut genal&ies as iar a8 the
1'garty &3 ﬂongewnad, If he &s tbe one te b@ exaaineé anﬂ wau“%
subnit, thsn %hat is ail righﬁ,' ﬁgg'aagyase,the :ellqt,iﬁfan
emyieya@ of h&&,aiike~$§e hus éri@éfiﬁaka iﬁiuﬁéér hié iégai
1eaatwal in a gea&a. I dea*% beliavg t&&t zegaz eentrni would
be broad aaaegh ﬁe aiiﬁ# h&m ﬁa iareﬁ tha eﬁployse. : |
ﬂﬁi %Saéﬁﬁz @k&t ia way ha wsaﬁs te put “agant“'

there, bechuse he . sksras gaag 6@&9% abag% ”1@5&1 eentral..§

gﬁgxggaa,g;;*;'if In shart, mw paiﬂt is that tkis

- 3,
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Rule 37 about penaltles for disocbedience is all sighk as it is
ghore the peviy himself ism discbedient; but whore he doesnot
in good faith uge ﬁk&ﬁ power he has to force the employee to
submit o oxamination, ought there not to be similar disad-

vantages imposed upon him, such as those which are listed here

about not ‘being allowed to ¢ agé‘gé and éﬁgff of that -ékiéé? The
only §8ﬁ$1%i@§ e have on the yarﬁy $?e g@ﬁglﬁéaﬁ wﬁigh %ﬁﬁ?é?‘
aim in %&a ﬁ@gaaaa ox gf&ﬁ@@ﬁﬁi@& of hig eases but it ia aét
¥e§§$§g B0 tkaﬁ it would apply in a case where it is not the
party ﬁh@ is %e ba sxgﬁiﬁéé %u% $§ﬁé age&t af hzs, ané the
\garsy refugss o try to hriag abau% the ezamiaaﬁisn in good
- faith. There isa't aaytbiag @f tha@ &inﬁ in ﬁhere, is there?
| -éﬁﬁﬁﬁ g&é&ﬁs ?he¥§ isﬂ'ﬁ S§eaifie&£1y. |

CHA TRUAN Sﬁxmm There. ssa't at all, is theve?

éﬁaﬁﬁ Q&&Rﬁs ﬁa, acﬁ in 39 E&ﬁ? ye&és, %at t&axa
i %ﬁa grevsgiea ﬁhﬁ% %&aﬁa y@aaiiiea, aa;y tk@aa ﬁhat afﬁ
| just, shall apply, gﬁd ) 1 5§aa1é thiﬁk aaaz aagﬁ&ing of %ﬁaﬁ
kind would aat @@me ﬁitkia %he iéaa of aa uajus% raiing. zf-
you 3&&%&@ &ﬂ ayell ie sat, 3 éen't baiieve we ean do 1% hy
any more issar%iﬁn. 8 gh@ulé gaﬁkar thaak t&aﬁ naﬁt aftﬁr (iv)
here ag it apgear%&é ﬁuZe 3?, and aisa on yage 43 of ay érait,-
'gﬁu would gag% ﬁq,ﬁgﬁ_ig‘agaﬁhaswprgvégian_(v)'asﬁgthggg iike
this: o S | F B

“ﬁhﬂre the ayéﬁr 2s @ireaﬁaﬁ ﬁa a garsaa under %ha

€E$§ﬁ§§ oy 1@@%& eaatral or an agenﬁ ai a g&rty. ﬁhase ganal&ies~,,
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shall not apply §§ the party shows that bo in good faith has

, endeavored to produce the witnese.”

CHAIRMAN MITCHELL: You caﬁiﬁ make it the other way

around. They shall apply if he éﬁ%ﬁﬁ'% use good faith, somes

thing like that.

‘§’ ;%‘¥§?§%%§§3 1 thiok 42 yaa:s§u§§»€k§% in
» | MR, PRYOR: For the first part of that I §§3§§ it
~would be better 1f he said, "Wheve the order requires a party

 :t§ produce an agéﬁé or eémployee or gi?éﬁsén otherwise aﬁé@é

Jbis sﬂn%eﬁa and he i&ii& to do BO 4 . Q“

?reéaea hiﬁ £ﬁr physical ounming-
f%ﬁﬁv

Produce him for physical exsmimation, yes.

X tﬁiﬁk we oan 16&?& it to the
Reporter %@ ﬂ%&fﬁ that, but X ﬁhiﬁk %b&a ﬁkiag is baing hraaéaﬁw
eé»auﬁ to iseiﬁéa ﬁ&ép%é ﬁﬁé&? 1a§§1 @ﬁﬁtsak ‘and sgaa%&;

_ .éﬁﬁéﬁ §§§§§s He ﬁaulﬁ ﬁ%iil aa helpless i2 he exsgﬁéé,
all powers iﬁ the aggiﬁyee aaiﬁ, “a;&akargﬁ e or whatever you
want %@, but 2 am not geﬁag to Qﬁﬁﬁiﬁc‘

, _ﬁgéggggg;grﬁaggg%, I kﬁéﬂ, ﬁu& wy point iﬁ ehﬁﬁ the
party can ké éisgﬁvﬁé%ﬁggélif he §s§i§k§§ g%ftiéi?ﬁ%éliﬁ the
sffe%% %ﬁ get %b& §s1§¢$ to ﬁubaits . |

wszgz That :,s rzga-gﬁ ¥ think that is all
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right.

CHA ERMAN MITCHELL: 1 think we Would agree to the

amondment to the rule %&aﬁ you propose,with the naéﬁ%ﬁ%&ﬁéiﬁg
that in &a %@y?@gﬁi&%@ yi&@s in Bule 3? you gover that @iﬁaa»

tion. L@% us not attem

:; hare to i?iﬁta? away our ﬁiﬁé’ﬁ&
'@ﬁgazis éf the é?aﬁﬁ; is ﬁﬁa% agraéahiﬁ? 1a %bars any abjae*

|  \§$@3 to 147 I 18 sgroed to.

| ﬁﬂ. LEMANN 2 %&iﬁk %hi@ a&%ﬁdm@aﬁ on ﬁﬁgﬁ 39 s&agl@

be rephyased ﬁ@ iﬁ@?ﬁ?& the ﬁﬁgiiﬁh of it and m&§§~gt ¢leay %a

whomn the order is to %@ é%reﬁﬁa§,

3 RISV B Y
BRI LA

? gﬁaﬁié t&iﬁk that Rule 35 is the
§i8§§ to p&% i&.

CHAYRMAN ﬂsﬁsggg&i Can't we leave that to the

ﬁegerta?? %@ are not golng %o ga% therough t@ﬁawreﬁ night 4
L ] afgna h%ﬁﬁ aﬁau% detailes of the draftsmanship, I really

é@ not thiak %& can geot aﬁgwﬁara. I think we have %o xa?%‘

3ieﬁg gaﬁ trust ih@ R@gorﬁer to put aggrsg?ia%@ langugga in

theve w cover 'sha ;winﬁa

'7”%f'réﬂi My poiunt 18 that this eughe not to be

evareﬁ iﬁ ! §uﬁiﬁhﬁa&§ or sanctiaﬁ elaaﬁe, but ought to be -
covered in aﬁle a5 its@iz* ,
m&&msm&%&_%ﬁiga@%ﬂwgwamwa%
_the ﬁﬁp@?iéé;rimaiﬁ 1w? - o |
o ey A i Enﬁw; ba% Z zhzak tbﬁ Raperﬁaf*s 1&@@7;‘

Xiﬁ tﬁat yea 3@3?@ it %bia ﬁﬁy, aﬂé than juﬂt pruviéa iar
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JUDGE CLARK: I think that Mr. Morgan's statement is
fairly clear, hgtvi t#&e it vhat you want is really sv amplifi-
cation of 35(s) on page 39 o

DEAN MORGAN: Yesm.

JUDGE CLARK: «= to provide that the court in which
the action 1s pending may order the party himself to submit to
a8 pﬁysiéaz §r7§38§§1 or blood examination by a physician, or
%ﬁar@ the order is divected to a person under his control «-

CHAIRMAN MITCHELL: Where the examination is to be
made of a person under his control.

MR. PRYOR: An order to ééhmi% or produce & person
under his legal control or an agent for exsmination.

MR, LEMANN: You could it it easily, Charlie, by
changing your fourth line on 35(a) to read, "may order the
party to submit to a phyéiaaz'er mental or bleod examipation
by a #ﬁgsigaaa or to produce for such exsmination a person in
his custody or under his legal control or his agent.”

| ﬁﬁﬁﬁ 3&@6&3 That is all right with me. That is
axaetly what I had reference to.

JUDGE CLARK: All right. It is understood, too,
that we iaéart,ﬁhs agent, a$7saggastaﬂ. |

DEAN MORGAN: That is right,

MR, LEMANN: Yes.

DGE CLARK: ALl right. I think we have that now.

mzmg :& TCHELL: Hold.on. I suggested further that
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in Rule 37 -

MR, LEMANN: We are coming to 87 a little later.

DEAN MORGAN: Ve will come to that later.

CHAIRMAN MITCHELL: It is on the same subject, while
we are at it.

MR, FRYOR: I should think in the same rule, Rule 35,
1 you could §?§?§ée that the éaac%;ana imposed, maybe anéﬁé
Jiﬁagihﬁr section, upon the party for failure to comply with this
‘provision way be obviated by a proper showing of inability o
produce the person. It seems to me that is the proper place to
put that. |

CHAIRMAN MITCHELL: Rule 387 is the one that provides
for the sanctions and penalties.

DEAN MORGAN: Rule 37 provides for sanctions for all
of them, |
| MR, PRYOR: Yes.

CHAIRMAN MITCHELL: I£ there is any need for elaborat-
ing that to £it in agent or person under his legal control, it
gsn‘ﬁé done in 37, because that 1§ where all the sanctions are
listed. | |

| MR, PRYOR: A1l right. |

CHAXRMAN ﬁ¥§GBE£k= Where are we now, éhaylie?

. #ﬁﬁég'égégﬁa_ 3&1@ 55(3). which appears on page 40.
This is thﬁ‘gasSE;gﬁ of %ae’ﬁegégﬁ of Findings. Ve hgvé,ﬁéxe

‘the language:
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“i1f vequested by the person exsmined, the party csus-
ing the examination to be made shall deliver to him & copy of
a detailed written report of the examining physician setting
out his findings and conclusions, togethor with like reporis
~of all earlier examinations of the same wmental or physieal
condition.” |

This is language approved by the §§m§i€$ae, which is
§§?£eat1y good, but what ﬁaggeﬁs it ibs defendant, who hes in-
daééd the plaintiff voluntarily to submit to an examination
before suit was brought, then no longer needs an examination
under Rule 357 Under the rules as they now exist, this problem
has come up in five regewtgd cases, and all five have held that
the pi&igﬁiiﬁ is entitled %o a copy of the report, even though
examination was not under the rule.

 CHAXRMAN K:?QEELis' The first thing you have to do is
to change 35(b). In a case where the geﬁsaa examined is not
the party, but a person under his legal control, the request
would be made, not by the person examined, but by the person
in legal aéaﬁrel. You have to vary that phraseology. Do you
seo what I mesnn? |

JUDGE CLARK: Yes.

CHAXRMAN MXTCHELL: That can be ééne.' You can work

that out.

DGE CLARK: Yes.
CHAXRMAN MITCHELL: What else was your point there?
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JUDGE CLARK: I think pyrobably this is broad enough
now. Ve were raising some guestion about earlier examinations
by permission, but we bave taken out the prohibition on the
report of experts. There is no prohibition in 30(b), and I
think this is probably sufficient. 8o I recommend the wording
that we haée here, “to gether with like reports of ali earlier
7 ezaﬁinaiiﬁas of tés same mental or physical eeaﬁiﬁiaa,“
| PR@FES&Q& MOORE: You will hava to aave something in
there with roference to blood examination.

PROFESSOR WRIGHT: That is quite true.

CHAXRMAN MITCHELL: A

A physical condition is a blood

exanination,

He 18 putting in "earlier," though.
DEAN MORGAN: He is putting in the special blood

exanination.

GE CLARK: The same mental or physical condition,
and then what would you put?

CHAIRMAN MITCHELL: X don't see why that isn®t
eovered. Physical condition includes the state of a man's
blood. . | |

PROFESSOR Hﬁéﬁﬁ% You aqgﬁt to ﬁﬁ?iﬁa it out in (a),
then. |

JUDGE CLARK: Maybe we ought to stop with "examina-
tions"; “tﬁg@ﬁhﬁgﬁiﬁk 1ike reports of all earlier examinations.

Is that agreed to?
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PROFESBOR WRIGHT: We don't want to do that. That
is too broad., You aren't sneitled to get every physical
examination separately made of a person., If he has a broken
back you don't want to see what happened to his legs 20 years
before.

MR, TOLMAN: Just ocut out "mental and physical."

PROFVESBSOR WRIGHT: Yes. |

JUDGE CLARK: " . . . all other examinations of the
samé eaﬁ&iﬁign;“

CHAIRMAN MITCHELL: I guess we understand that.

JUDGE CLARK: Now we go zaA36, bagian&ﬁg on page 41,
but really on page 42 of my SBeptember draft. We suggest
putting at the snd of (a), which is a grbvisian for ;&éﬁ%&éina
generally, a4elguaéz

"If & request is refused because of lack of information
or knowledge #gan %&e part of the party to whom the request is
directed, he shall also show in his sworn statement that the
weans of ﬁﬁﬂﬁr$§$»fhé information or knowledge are not reason-
ably within his ﬁﬁ%ﬁfi“ | |

- JUDGE BQBX%; In othey words, he aaﬁ&ﬁ decline because
he doesn't know, ﬁ%ﬁﬁuﬁa the means of acquiring the knowledge |
is right there? , |

JUDGE CLARK: That is right. There have been soume
questions in the éeeisianafghag% %hat. Home decisions have held

that a party may not be required to admit or deny facts which
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are not %iﬁhiﬁ his knowledge, although the means of acquiring
the knowledge are readily at hand., The better view has been,
consistent with the purpose of Rule 36, that a party nust answer
a reguest for admission, oven though he has no personal knowl-
edge, if the neans of ;nfargaﬁiaﬁ are reasonably within his
power.

JUDGE DRIVER: I think that is & good amendment.

MR, PRYOR: I move the amendment be apprav3é.“

JUDGE DOBIE: I second that.

CHA IRMAN MITCHELL: Is there any objection? That is
agraed to.

JUDGE CLARK: The next is Rule 37(b), and Rule 37 we
~bhave tried to broaden by ﬁavﬁﬁiﬁg this question of orders made
- under Rule 35 requiring him or a person under his custody or
legal control or his agent to aubmit to a physical or mental
or blood examination. Here is where we will now have to put
“in & new provision (v).

JUDGE DOBIE: Vhere the man refuses to take remsonw

able steps.

CHAIRMAN MITCHELL: Vhere the party doesn't collabor-
ate. That is the sisﬁ of it.

JUDGE DOBIE: That is right. I think we can leave
that to the Reporter. "
O

DEAN MORGAN: You can change that by saying "vequiring

‘the submission by him."
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What is that?

in Rule 35 it says "requiring him or a
person under his custody or legal control or his agent to sub-
wit." You have changed it now that you don't require %&é agent
to do it; you require the production. You want to change the
phrasing there in the fourth line. |

JUDGE CLARK: In the fourth line.

MR. DODGE: Would it be enough ma§§1§ to refer to an
order made under Rule 35, without deseribing again the different
classes?

JUDGE CLARK: Yes, X should think so.

MR, LKEAKﬁ Thaﬁ shortens it.

DGE CLARK: Then in (v) we g&ek it up anyeay, yau

see.

CHAYRMAN MITCHELL: Are we down to Rule 38, Jury Trial
of Right? |

JUDGE CLARK: Yeé; Rule 38. The gquestion which has
cona aﬁ 8 good deal in thé caseos is one to the effect of whether
there is a waiver when the c¢laim has not been made in time but
theve is some shift in the legal position of one of the parties.
The usual case is by amendment which refers to the same subject
matter or, ﬁé use the old phrase, thé same cause of action, but
involves a small é%ii@f&ﬁ%& in legal theory or something of the
Kind, |

last May when this natter came up, I brought uwp
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something of the kind, but I bhadn't documented it very much.
At that tiwme I suggested thait perhaps the place tg'gﬁt it was
up earlier, under subdivision (b), which bas to do with the
demand. It was thought at that time that the cases which
stated the p#ﬁ§é§i§ie§7¥§§e obviously ﬁraﬁg,»ané nothing needed
te be done about it. I %ﬁaaght that now 1 had some additional
ideas. V

in the firs% ;1&&@, I had not collected the cases,
and it seemed to ﬁﬁ’é&gg,i% was desirable to have them before
- you. One reason that there are So meny cases here ia because
I failed to show the existence of much of & problem by not
including the omses. That is why I tried to make the documenta-
tion more adequate. | ‘ |

Some of you now have raiseé the &ueaﬁiaa'ag to whether
there are not too many cases in §§a footnote. They were put in
i&r»thé very sake of cumgzetauasa; beiag‘ineampleﬁe before.

SBecond, it seems to me that the 1§a§ is a matter of
waiver and that, if it 1s to be considered at all, it should
come in (4) dealing with waiver, and that a proper approach is
the language we have useézﬁlﬁeﬁﬁére in the ruzes,,aaegﬁiy in
Rule 18(c) on the quaﬁtién’ai ameaéﬁéﬁt stating a change in
the cause of géﬁiaai ’v> “ , ‘

It would seem to mé that this ought to be the 1aw in
the sense that that ;a‘tﬁatgﬁahave intended, and ﬁhéﬁ 18 what

the cases ought to hold and %atﬁtgas i régﬂ thsm, §he majority
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do hold.

There are Beveral divergencies from that, however.
: The question is apparenily one of a good deal of pressing
interest because we, for esam@le} are getting two and three
cases a ﬁ%ﬁr which are brought to us, wsually by process of
,mﬁnéamns, about iki@h there may be $ams'é¢ubﬁ as to whether
nandamus should be available or not. That is ome of the issues
) %ﬁa& comes up in these cases ayrsasking enforcement by the
trial court of trial by 3ur§;- As a watter of fact, this last
week in our court we had another time a shift in the legal
theory involved, and the judge ﬁhé was hearing the case refused
to &11%3 the aﬁéﬁéﬁenﬁ, Harﬁllﬁﬁaé the amendment, and then
1&%@9 on said that he had done it intending thst the case would
koep ite place on the calendar for tﬁﬁ April te?m of court, The
olaim for a jury trial being then iagar%eé would have put it
'aii,réﬁ course. It wauié have éala?sé'ﬁke méﬁﬁar‘akﬁuﬁ téﬁ
years, in view of the delay in jury trials in the Bouthern
District. | |

8o they came to us for isaégmua,aﬁé%hat happens to

be auéeﬁa¥ eaae where we held that the right had been originally
waived and was not vevived. ) o

3ﬁﬁﬁﬁ DOBIE: ﬁhat is ths ides? The defendant waives
a trial by jury, and then the giatntiif amenés his eamgiaia%
and the fellow says, "I wagzéa?t have waivaé it it I k&ﬁ known

‘that is what he wae gaiag %@ ailagsf Is that the idea?
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JUDGE CLARK: That isnt 31l of it. 1t may come up
in that way, but the more natural case is where the plaintiff,
having brought his pleading originally and thinking then, for
whatever remsons may have affected him, that he didn't need to
claim & trinl by jury or didn't want to, lets the time go by.
Then in aﬁégg to get back his claim he stﬁftg'éhsagzﬁg the legal
~ theory of hzé case, 8till the same case. He comes up with some
wﬁéﬁ conepetion of éne kind or another. He gets that in., He
gets thé court to allow hiﬁ.zﬁ,éﬁ it, often on the basis, “What
differonce does it make? This is jaa& another little thaagy,"
aaﬁ then he makes the c¢lainm for ﬁrial by jazy, tkns gotting
back again under the wire,

- The %rzal juégag quite naturally don't like %o do
that. It ia a little unfair to allow that means of reviving
2 waivsr,ﬁkiah has already %ﬁkea place. It is often very
_greﬁaﬂﬁa&al graé%ia&:ly, in the kiﬁé of cases I referred to, as
to delaying trial, 5@ there has been some taﬁﬂeney to deny it,
and X saéuié think §ﬁi%§ graﬁarlg, o

Then the next mtep is %ﬁaz{tﬁé party then rushes
to the upper court asking for a mandamus against fh@»juéga to
force him to aﬁ:iﬁg rgsy'hsve gotten mandamus in some cases,
as indicated by my g%a%améaﬁ ksré. ¥t does seem to me as
though those cases were 1m§r¢§af and rnﬁher uaiaiy in &ilewing
this method of gstt:ag aaéaw zhs %ire‘ éﬁner cases év nat.

There &ﬁ, as iaéiea%aé, 8 g@ﬁé deal a£ 1itigaﬁ$aa on
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this point. It seems to me that this i a onse where an
apendnent trying to point the corrvect way and giving a guldepost,
80 to speak, was desirable bechuse of the amount of litigation,
and not too difficult to weork out.

That is the ?&ﬁkgfﬁané, and that is the reason for

the §&§§é$§3§ﬁ¢. The suggustion is along the lines of our rule.

DGE DOBIE: The amendment doesnct have any éffect.
‘ﬁa#gﬁg—ﬁazvae it once, they have waived it for good. ﬁ
' JUDGE CLARK: That is it. |
CHAXRMAN MITCHELL: 'That sppears on page 44 of your
earlier dvaft. | ‘
‘MR, PRYOR: I think the smenduent is all right.
I might say I had & case like the one you discussed a moment
ago in the Eighth Circuit, and the Eighth Circuit said they
could not dssue a writ of mandamus to control the district
sourt juégé; bﬁ%\theg went ﬁﬁ:§§ suggest that he might enlarge
the time for their filing an amendment, which he promptly did.

\OFESSOR WRIGHT: Did that case involve removal,
Mr. Pryor? | | |

: R MOORE: 1 feel there ;3'a certain smount of
éﬁiﬁiéﬁ@ﬁg here. You start out with the lead case, Bereslavsky
| v*‘§;$£é§, ‘Thit %usfg suit brought to enjoin the infringement
of ® patent, and there was no right of jury trial by either

%ﬁé §1aiﬁﬁi££ or the ééféﬁééﬁ%; Due to aﬁi&tary socrets being

"involved, the case was held for some time and not tried. Then
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by the %im@ the war was over the patent had explred. The
plaintiff then decided he would 1like to have a 3n?y.ﬁ?§al on
the issue of damages.

DEAN MORGAN: He could not have had it in the first

place because it was ;ﬁ aguity.

That is true, but the basis for any
eguitable gﬁl&éf bad gone. 8o he asked leave and invoked the
4‘§%§¢?§§i§§ of the district court to permit 5&& to agéaé, '
claining nothing but damages, which the district court did.
‘He clainmed t&e right to jury t?iﬁl. én 2&&% statement of the
eisim, the Eaﬁﬁﬁé Cireuid ﬁaié he was e&titlsé to it. I don't

se0 ths g§£&irnéas of %ﬁat.

-'Qﬁéﬁ MORGAN: I think th&ﬁ was ggrigetiy all right.

: L

i agree with that. But don't we have a provision anyhow that
the judge may grant Jury trial even though the parties have
failed to demand it? |

GE E&éﬁs ?hara'is a prawisian t&a% the judge may.

DEAN Eﬁﬁéﬁﬁs That is mha% 2 %ha&ght. .

Jﬁﬁﬁ% ﬁﬁx?ﬁﬁ That is 2 vary eamagn situation where ,
attaraeys faiz, ﬁhreagh 1aa§vert&aas or uﬁf&&ili&?ity with the
rules, ta,ﬁakg demand for 3awy trial &g’ﬁima.‘ I rather think
that ny p#eeeﬁura is typieaii ) 3 fam reluctant té deony & p&riﬁ |
the right aﬁ trial hy 5&?3 if he desiras it, and I always allow
the jury demand ﬁaat aemss in zaﬁs uniess i% ?eaults in sab»

‘sﬁanﬁi&liy delaying thg triﬁi; iift'kgva ny eaienéax %ﬁﬁ.ﬁ?
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and the case is all veady for trial and it would result in
making it go over for & long time, I sometimes deny it. Other-
:  wise, I always grant them.

In most jurisdictions I think they would have no
éiiiisn;ﬁg in a situation such as Professor Moore described

| hore. 1 éﬁ&lﬁ havé no heﬁteanéy at all in allowing a jury
ﬂ'éamané that came in late in & case of t&at kind,

DEAN Bic 178 , p

Undex sgtb;.

DEAR PIRBIG: X am under the iﬁgreasiaa ﬁhaz in a
case where a@gi%abla remedy iailé and yau have aifeaéy started
an aqnitabia potion, before yeu get 1&#@ thasa eaas%iﬁutianaz
pravzs%aﬁs whiﬁh keeps the right to jury trial iﬁviozate, the
| équity court would retain -st_xe case and grant eqna.tama relief,
.'néméiy; éﬁmagéssr If such were the case, then there wold not
be any occasion for 3ur¥ %:&ax. it magié‘still ﬁé in an
equity court. B

I have aaathar é%ffiaai%y ‘with the rule as drawn
here. I think what vwas aa%enéeé wan ga gaver a case where
you have a singie e;&&m 1@ sgbs§anae an@»ygu have an alta@aaa‘
tive passiﬁ;é varieﬁy_ag x@}%ﬁ?, 5#@@ 1&3&1; some egquitable,
and he anends ie get into a iagai ranéféﬁnmian and thereby
revives hi& rﬁgbt to Jﬁry ﬁrial. |
' As this ia é§a§§, it seenms to me to be a 21%t1e
" broader than that aaé to ce?er a8 éiiiereat tyge of si%u&tiaa,‘w':

‘since the amendﬁeaﬁ may iae;&de ﬁat the»ﬁkme clain but a%h&f
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and independent claims, still arising out of conduct, transsc-
tion or occurrence, which he now introduces by an amendment and
{ with respect to which he has not yet had an opportunity to
demand a jJury trial. '3£ this went in, it would waive the jury
trial not anly as to %ﬁa ¢lainm that k@ gﬁaxtaﬁ ngﬁ with, but
as to other claims which arose ﬁa% ﬁf tha same transsction or
ﬁﬁéﬁ?¥§§6§¢

DEAN MORGAN: Do you thiﬁk %hat wgald not be taken
care of by the jadge's ruling undey (b}, whieh would allow him

to grant it even ﬁhﬁugh it warerzata?

L

What about the defendant there,
 though? | |

| DEAN MORGAN: The éefan&aaﬁ, 00,

PROFESSOR ;Jbﬁﬁ%

?ha giaiaﬁiff isjeets tbis new
eiaim far the fir&t tiﬁe, 1% is 1agsl, and the defendant saye,
"§ should not be put to the discretion of the court. This is
the first time §'§ave had & ﬁﬁ§ﬂ8§ €@j§§$§ﬁﬁ»a jﬁ#ﬁéériaz‘"
éﬂbﬁ£ QLéRK: L&% ne add a Iittlﬁ more to this.
You ha?a ﬁe take into eaasiﬁarat%&n iﬁ a1l of this the pre?iﬁ
gions thaet we use a8 to %hé éemaﬁﬁ iar 3ndgaaat, and so on,
It &s well settled that where the gas%isﬁrhsva ﬁppegraﬁ,vtharﬁ
is no limitation on the relief to be granted by the form of
the aemaéé for 3&6@5&&%‘ ?h%%a%ééé;'iﬁ’sieﬁse where one
;ia#%ﬁeatally, 80 to spe&k, asas a tarm 2asﬁe§é of "ecause of

‘action” which meana ﬁ&ﬁ&e ef aeﬁian, h&t one set ef haageniaga
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that ié %raﬁgﬁﬁ to the court is set up, the p&éinﬁiff must know
so far as he is ooncerned, and the defendant wust know, too,
. that when that matter is heard it is the duty of the judge to
give the relief that the situation calla for without any limita-
tion. | |
| | | 8o, to refer particularly to the question suggested
7'4§b§ﬁ§ the defendant, it ﬁﬁéﬁﬁ ﬁa'ﬁs that the defendant éaa not
count on the ezéi@'ﬁaﬁ hsiﬁg varied that way. Once you have
the factual situation put ég to the court, he is required by
virtue of that other rule on he demand £of judgment, which is
54(@}, the one previéiﬁg‘fﬁaﬁ thé relief is not limited, to
" know that that may be e&tereﬁ against him.
8o it soons te ne %hat the situ&tien there is that
:1'thé defendant is on as mnch aatigg 28 the plaintiff, and the
defendant mast $aké hi§‘eiaim, which can easily be done, of
course, It is & very:§§$y §5ing“§a make the ciaim.
| 1 do want to say a little more about a case such as
the Baraslavsky case, because 1 thiak that does $omswuat inéia
cate the peiﬁt. ) |
As yau kuow, one of the statutea provides that you
can get ggaitable relief and the aﬁhag~pga?idas for trial by
Jury. That ia grnviéad by ﬁﬁataﬁe; You can get a %rial by
Jury, if you seek it in a pa%au% e&se. That is the law, ia
'ths partiﬂular case here invelveé, tha §Zaiatif£ asked f&r “the

‘usual relief in a patent 13#&%@%@3@&% aeg;an,rwhigb Waﬁfxag an




injunction sgninet infringement, plus an accounting for the
profits undey the patent, It is true that time ran along, which
is, 1 should say, one reason for not allowing too much to one
who lets the time run along, but what actually happened in
this case was that the plaintiff made a motion in effect strik-
ing out the relief he g;&ims§ $§é asking for new relief by |
way of éamagss. That amendment, I think, was really inappro-
| §§zaﬁe. % think §§§e éﬁ&isz§§$ &ﬁv& sald so., It was in-
agp?@pyiaié becausie the motion é@ ﬂﬁgﬁé'%he demand for judgment
is not in point. The demand for judgment not being binding on
you, there isn't aﬁythiﬂg to émaaé. You haven't done anything
by ﬁhe amﬁﬁéﬁ$n§; The fae%ﬁal allegsﬁiaag were kept the same.
rThat is what the Judge said 1a yaasing on it.

?hen it'eaﬁa_ﬁg 2 trial Jjudge, and that was in a
reported decision, the daeisi@a below in Bereslaveky v. Socony~
Vacuum 0Oil Co., 7 Eia.ﬁ.“éé?. E&ﬁéﬁtiéi:&£ that time §p§aaieé
~ for the amﬁﬁémgaﬁ, and there was semé objection made there én
the graﬁgévﬁhat it §§$ going to be aéaé'fnr a jury trisl. The
judge, being sort of softhearted, said, "This amendment is
entirely uaﬁéeeﬁﬁary; but it‘ﬁﬁalé seen it should do no ha#m,
and therefore there doesn't seem to be any reason why it
should not bé granted.”

Having granted it, as I say, unaééégsarily o ixﬁhiwk
'Vﬁe was qqiﬁé ?ight,ﬁhﬁu“ha &aié’zhﬁtlnﬁ the ylaintiff'§hen puts

in its claim for jury trial, That gﬁﬁé>hﬁfaré Judge Caffey, He
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considered that at great length, and there are two rulings he

- made. The firgt was more or less postponing it for further
consideration, and ihé?geeaaé'ﬁaé Bereslaveky v. Socony~Vacuum
041 Co., 7 F.D.R., 447. He said that the amendment was just
being used as an exduse to get jury trial, and refused to permit
it. That was the order that was veversed on mandamus.

It seems to me that, ta&ing the background and all,
‘°%h§re was ﬁ-g@éﬁ deal of mesning in that. The claim was in-
herent in the case from the beginning if the parties wanted
to make it, No amendment was necessary. The amendment wes
used ag & ésappiﬁg stone to this sort of change.

As 1 suggest, we are aaw.gaﬁﬁiﬁg quite & flux of
these cases, and there have béén'variéas ways to meet it.
Since that decision, as & matter of fact, on one ground or
~ another, it ss&ms‘%cvhave,baea possible to deny the later |
claims, but I think the denials have raised a great deal of
~ question, too.

One case ﬁhers‘the dental was nade is a case up in
the Northern District of New ?ask; w§§re thé g&ixz Judge had
said, "This amendment séféﬁﬁeégésar?‘éné it should not be used
to revive trial ﬁy'jgryaﬂ ?ﬁéréfefﬁ,’iiwili aliéﬁ it anly'
on condition that %héte be & trial %é the court."

The inevitable a&aﬁamﬁs»£¢iiﬁé§%{‘aaé-it was ruled
by some of my colleagues -~ I wasn't sitting - that without

‘considering the questions the judge went on as to Whether there
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was walver or whether there could be the c¢laim, nevertheless it
would be held that the judge could condition his order that way.

I nust say that it does seom to me in %hsﬁ gagie pare
baps the cure ie worse than the disease., 1 suggest that for this
reason: 1If a party, a plaintiff, has a good claim that he
gshould put in by amendment and ifrtﬁaﬁ éﬁeﬁ g?aperig raise the
trial by jury, it seems to me very doubtful to say that the
\txial Judge in gyaﬁﬁing the amanémsnt can eeaéitien it upon his
not getting $£2a1 bg Jury.

. That is why I say that that sort of way of getting

at it seems to me very doubtful. If you hold as the trial
judgs did in that case, which is one éi these cited here,
Parissi v. Foley, two gﬁéuﬁéﬁ; first, that ﬁke right, if any,
was waived, seeeﬁé, that he didn't think a8 jury trial could
bé claimed in any event, those are both perfectly sound reasons;
but to reject both of those and say that he has the power to
maké the condition, as I say, I think that makes it #ery doubt~
ful. |

Against this baakgvﬁuﬁé!yeu see a great deal a?
indefiniteness. It seems to me it would be sound to make
a exarifyiﬁg ruza.

f want to f$£§¥ particularly sa Dean Pirsig's paia%,
which I have ﬁevargé $a§€$h§$ already, hgt I want to say this:
It séaga §a me we have the aitu&tiﬁn s&;eh 1 have indicated,

1f you have the factual ﬁiﬁﬁgﬁiﬁﬂ;ﬁ¥$§§ﬁﬁéérgﬂvﬂhﬁ court, any
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claim of relief out of that is inherent in the situsntion and
should be swarded, whether demanded or not. There it seems to
me that both sides, plaintiff and defendant, knowing the law,
would have to expect that it will be granted, and I don't think
they can say, "I thought you were going to get only an aGoOUnt~
»ing. 1 dddnt know you were going to get damages alone.”
i ﬁén'ﬁ think they can say %hgt.beeaagg'%he? have been on notice
 ¥?gm the beginning that that was & veal possibility from the
%&giﬁﬁiﬁga | |
That 18 2 §a£ﬁ of the whole sghéag of not only ouy
éuiéﬁ but, as é natter of fact, ihe éééé pleading itself, where
tﬁe demand for judgment no longer i8 of importance except in
the default cases. |
That is ny gnﬁﬁiséiaé, g0 to speak.
DEAN PIRBIG: I was thinking of this kind of case:
The plaintiff has sold some §r¢pe¥£y to the defendant éﬁd
received three segaraﬁé.n@tés. A8 to one of them he c¢laims
th#t there was a mistake made on the amount. He brings suit
only to reform that one note. In the course of the litiga-
tion he decides to abandon that and he'aavaé to amend to include
not only that #@ta but the ﬁﬁheﬁ tﬁa.' He asks for @ Jury trial. f
i ean4as§ éﬁeré possibly he aigﬁt ask for an amend-
ment and he gigﬁt lose his 3ur§ tfigz a8 to that one, although
1 have ﬁﬁabts»abﬁgz that; but that he should lose it as %o all

his causes. of action that avise ﬁ&ﬁﬁéi;?hﬁﬂ transaction bothers
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me, He had a right to leave out those two, as a matter of fact,
and pot assert them at all. There is nothing in the rule that
would reguire him to bring in the other two. If he brought an
independent action on the remaining two, he would have & jJury

trial,

: &at ne ssk yaa %his, ﬁﬁt?iie.
Sappaaa 8 man brings an action in %he iaéewal court and makes

éwggs& to ﬁﬂ&&iﬂ—aﬁ infringement of patent and, incidentally,
| %ér?aeg?§¥ damages., 1f ﬁé‘ﬁﬁm&ﬁﬁﬁ 8 Jury ﬁri&i hé cannot get
it, can’ ‘ha, on tﬁat aeﬁiﬂa? | |

:‘? ea&ax; 3 2kiak he esa.

Gﬂ&i&ﬁéﬁ HE?@EELL How?

- JUDGE caaaz: ?au havs in thare tﬂa iasueao This is
a maﬁtar that ﬁaa caused same éifiigulsy in at&af connections.
I don't know #ﬁat in tke pate&$ cage 1t bs& quite came up. You
havs ﬁﬁare two clanine for relief; naﬁ ﬁ§§ eaaseg ai action,
two elaima zer walief Qns is basieaiiy the validity of the
patent, and ths ﬁt&ar is fer equit&ble ?éliéi upon it,

The quaaﬁian has been raiseé, §h$§ would be done in
8 situntion of ﬁh& kiné whﬁra there are %ﬁe éiﬁfaranﬁ elaims,
one 1@3@& and one ag&itab;a? The general ﬁay of appronching
it has baea a% aay that yﬂﬁwﬁiii agyigfthg'tast which has been
termed thﬁ basic 1asue ﬁesﬁ, and that one claim can be made
bagic and the other less basic. Then ya& aaeiée a8 to the

‘bagic issue whether there should be a jury or not.
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It seems to me that in this cmse it is perfectly
proper for & 1litigant to say, "I want ny question of patent
validity decided by a jury, that being the basic issue; and
then 4f 1%t is decided the way I think it should be, I want
extra or ancillary relief.”

0f course, am a matter of fact, he can do that, and

you cant stop him, by not showing his hand, if he wishes,

| ) For example, suppose he brought only an action claim-
ing Qﬁﬁﬁﬁﬁ?y damages, and that was %?iéé to the jury, and the
Jury found in his fgvar; and he thereafter asked for additional
relief += §a$§§§§ “ancillary” isn% the best word for it w
additional relief on the basis of the judgment he had gotten.
It seoms to me ﬁithbuﬁ-éuaatién that %karaanrﬁ would and sthould
order it. | |

| €Ké§E§AH~§3T€ﬁELL§- Ave there patent cases where an
action was brought for an injunction and damages for iﬁgriégé@
ment where the g&nfa'aaé granted a jury trial at the request

of the plaintiff?

UDGE CLARK: Tdere are gartainly cases where wg:
‘have had thé,ﬁﬁé& of a patent trind ﬁé~§h& a&ry;' You are
asking 1f there haé been & definite ruling on the question of
a éagﬁlabarréiﬁﬁ @1513 éé? relief, whether thaﬁ would prgvéai
it or not. I don't recall any patent case presenting that
angle. | o
CHAXRMAN MITCHELL: You see, what I sm driving at is
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that your basic idea is that there has been a waiver of trial

by jury.
UDGE CLARK: That is right.

CHAIRMAN MITCHELL: IXf n man bgsughﬁ his action to |
enjoin infringement and incidentally for damages, and he cannot
get a jury, he hasn’t waived it, has he?

JUDGE CLARK: Yes.
METCH You have %o start with the

proposition that he would have a right to jJury trial mnd has

JUDGE CLARK: That is right,

CHAXRMAN Xi?ﬁﬁﬁkk: I don't know much about patent
law, although I have had a good many patent cases, but § ﬁﬁver
had any idea that in & patent suit for injunction against
1ﬁ§riﬁgemaﬁ$ pius & claim for §amageéia man had any right to
a Jaryrﬁkial; 7 | »

JUDGE ﬁﬁQRS;A'S think-he has. |

ﬁﬁgsasax ﬁiéeﬁghaaitvis a novel idea to me. I ﬁ&var's |
heard of itgf' 7 1_ o |
ITUDGE ﬁﬁaiﬁé; ;iris inh&?éﬁﬁiyrrzéieulaas to ask a

jury to pase on the vﬁiiﬁity'ei 2 patent.

JUDGE éhAﬁ$§ You can't égké the law that way. We had
something of a rasﬁ of agry triala»eia;med that way when the
feeling was that the court was pretty strict against patents.

'You simply cannot change that. We bave had quite & fow cases
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‘of actusl jury trisl. As a matter of fact, it turned out that
the jury wasn't as favorable to the patents as was hoped, and
I think we are not getting @s many of those as we had. There
was, h@ﬁever; one very good law firm in New York %h&ﬁ was
bringing all its patent cases to a jury.
There isn't any question about that feature of it.

That is well settled -~ not only well settled, it is absolute~
1y provided by the statute. It may be oo bad, but there it is.

: ‘On this further question about the basic tssue, I do
not know ﬁf ényyartieﬁia£~éisénsﬁiaﬁ;exﬁetiy in & patent éasé,
but I am quite sére it is sound , it Eaé come up in other oases.
1t hﬁs‘eams up 4n the groparﬁyjé§S§s. As a matter of fact, I
had it myself in a decision I wrote in the antitrust cases,
the case of Ring v. Spencer, 1566 F. 2d 546. The holding of
the case was &ﬁa%-yl&&atixi is entitled to a jury trial in an
a@tiea which 1& basiealiy one for exmmct legal éamagas in viola«
eian of ﬁha ﬁﬁtiﬁ?ﬁﬁt &at, dasaite the graﬂeﬁce of additional
~ demands for 1njnne%ive raiief on matters of éeﬁaii. and so on.

;t geenms to me ﬁhat ﬁha% 18 the kind of appr@aab that

we need te maka and that wa ﬂa maka in #ba&s presagﬁ cages., |
¥hat is tha bssie iﬁgue? The basic isﬁue in the patent case

is the validity of the pa%enzg 1a~tba$ case, by the statutes
and the law of ﬁhe»laaég you can have & iﬁsy"ﬁrial if yéu:
properly claim it. | | '

Let me come back to Dean Pirsig's suggestion.
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JUDGE DOBIE: WVWhat do you want to do? Where the man
bhas waived it, by smendwment, without going into any details -«
equitable, legal, counterclaims, or anything ~- he is out of
the piocture?

JUDGE CLARK: Unless he brings 4n a new factual set-
ay; yes, it ééﬁﬂs to me that is the réﬁazt.

i #a§ gﬁiﬁg to say with réspéez to Denn Pirsig's
‘ §ﬁg§§$§i§ﬁ that it seems to me that that ie just the point
thaﬁ would govern 1a'kis case, The language that is suggested
here is taken from the amendment beyond the statute of limita-
tions cawe. I comes up, too, on such questions as splitting
a eauaé'ai'aﬁéigﬁ,'aaﬁ g0 on.

I should suppose in his very case of diffevent
promissory notes that you could not bring in & new note and
" sue on it. That 1s the application of Rule 15(c) against the
~ amendment there. I would say that it does not apply here. It
sa&aﬁ to me that that is a good iiias#&&%%ﬁaa As 1 understood
the onse, these other notes would be new matters as to which
you could properly make a claim, but on the first one, a8 he
éagggsteé. the idea would bﬁvsgaﬁvyauaught not nbw %o hﬁv& a
revival as to that. | |
o CHAYRMAN MITCHELL: It seems to me there is an
inconsistency on the face of this thing., You say a waiver of
trial by Jury 1s not revoked by an amendment of a pleading
‘asserting no new claim or é§$§g§s'axia$n§a§ut of the same
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fransaction s the original pleading. According to your theory,
you bave 8 right to jury trial on the damage question even if
i you bring an action like that.

JUDGE CLARK: I am not sure that I followed to see
where the inconsistency is. I don't believe there is an in-
consistency there., I thought y@n.warﬁ radsing & little ques-
‘tion as to whether or not 2 was covrect about there being an
 Ji§§%ia1 Trinl by jury, |
| CHATRMAN szm@z I think the point is this: You
say “& waiver is not ravoked by an amendment of a pleading
asssrﬁiag anly a claim or defense aris&ng out of the conduct,
%rausns%iaa, or occurrence set forth . . . in the original
pleading.” According to yﬁur staﬁ@m@ﬁ%, %ha sriginaz pleading
gontaing two clajme £ar relief, and by amending your ¢laim for
relief yaa arﬁ hack ﬁhsfa-yau wege at the start. Is that your

theory?

I certainly mt?aitﬂ#&té that I do not
}seé any iﬁﬂéﬁﬂiﬁ%éﬂéy %heféiéﬁa%éeﬁveé‘ 1t Qééﬁﬁvﬁé me %ﬁ#ﬁ
what b &av@ saiﬁ harﬁ is thﬁt 1f tbare ia % basic legal issue
ané %he ﬁlaim,far Jury trial was not maéa, you waive iaﬁer o
Jury irial on that basic :agzl isaua.
caazaagg armcaﬂga._ ¥aa ﬁaive it by its not being

made in ti&s? | 7 i ‘

~ JuDGE am That is “', You have was,vaa 1t by not

&akiag it within the time grevié@é by tﬁe ruias, wh&ah tﬁ
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substantially any time up until ten days after the answer,

0f course in one sense, if I am wrong in wvhat I say
as to the basic legal issue, if our decision, say, in Ring v.
Spencer was wrong, in a way that is self-executing; and you ave
gquite right, Mr. ﬁiﬁaﬁéli, if you say there was no claim of
4§riazlby jury and ﬁh&?éfﬁ?% there was no waiver, I agree with
you. Bo in a way, I haven't done any damage 1f my reasoning is

‘wrong. The rule then just does mothing.

But where my reasoning ié gorrect, then you prevent
this éeekﬁy%ﬁg for pasitiegAaad} é&aﬁg other things, gotting
trial postponed in & ﬁiﬁtriﬁ# like New York two to three or
four years because of the state of the calendar.

CHATRUAN MITCHELL: Getting back to Professor Moore,
he aays on the set éi,gigcuﬁﬁﬁ&aess as eoxist in this case, he
dossn't think there was any jookeying. The fellow's case was
postponed because of %@é ﬁaﬁf War secrets were involved in
the patent séﬁehﬁg, én& he ﬂﬁu&éﬁiﬁ ﬁei? himself., When the war
ﬁaé.ﬁvar and there was no chance to get any injunction any movre,
what is the use of having that demsnd in the complaint? You
cannot blame him very much for tﬁraﬁiﬁg iﬁ out the window and
saying, “511 I have left is %ha éaﬁag@ claim-agyway, #o I want
a jury ﬁrial on. it. | |
q xf all ﬁe have a?e cases xike thaﬁ Bereslaveky aass. |
it énas not seem to me th&t %ﬁara is aay 3eakaying. The fsilew

certainly ﬁaﬁafﬁ iaakeyigg ﬁr?gaﬁfta ‘delay his eass@. Tha war
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did that for him. It is 2 guestion of falr treatment.
DEAN PIRSIG: Do I understand he would have been en-
titled to g Jjury trial when the iﬁgﬁagtiﬁa was being askod for?
CHATRMAN MITCHELL: That is the statement that is
made here, In & patent case if you have a double denand, one
iér an inja&aﬁigﬁ ggaiagt iﬁfrisgaﬁaﬁﬁ and one for danngos ,
you always have a right to jury trial for damages.

?Rﬁ?%ﬁ&@ﬁ MOORE: That $$n't ny ﬁﬁéerasaaéiﬂg.

E§§$§§&ﬁ MITCHELL: I had never heard it before.

3&.,?&?63; Is there any reason why the court could
not grant a jury ﬁri&l under 89(b)? | |

CHAIRMAN MITCHELL: The court would have discretion,
even if the’ﬁartiﬂa didn't demand it, to order a trial by
'3nry, but that is ﬁaﬁﬁhér>ﬁﬁ§¥§iﬁﬁ, of course.

| DORE: The plaintiff sometimes has »
choloce bst@één‘reﬁﬁéiaﬁ; As I have always understood the
gﬁtaat‘gagai h§~§aé # choice to go into a court of equity to
sue for an injunction ané’fér damages incidentally, éf to go
1ﬁta a eﬁarg of lavw and just sue §ar damages, the old trespass
on the case. Now that you bave the two praaaﬁg;aa.aai%eﬁ,,h&
8till has a &ﬁﬁiﬁ&réf remedion. If he pleads in his aamﬁlaiae
a suit for 1a§aﬁe§iﬁn, where the aamagﬁg are ineiéaaiaz, i

“éﬁ aat sea aéw siﬁhar ena af shex can g@% 8- jury trial by
demanding 1%, . the way tha gia&diﬁga are ﬁhen set up.

' ¢BA¥R§AR §ET¢BE&L* Zﬁ is aaﬁ an 8ﬁtiﬁﬁ in law as thé
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Constitution defines it.

PREOFEES0R MOORE:

Ho.

The right to Jury trial as &
éat%er of right only exists in an action in law. It is an
eggi%y cage a8 egquity isguﬁﬁn.

DEAN MORGAN: Rule 38 is drafted in a diffevent way,

Me. Mitchell, snd I think that is why the Reporter is dis-
?iingaiskiag h%%ﬁ%éﬁ géaergi relief and iasgésﬁ In his demand
he may specify the issues which he wishes o €?i@é, His basic
1$sga«ﬁérs is one whieh ordinarily would be for a jury. Of
course, 1 noticed Judge Clark in one of his opinions disagreed
‘xﬁiﬁ&5§hé'xu1® in New York, where if you ask for both legal and
eguitable relief you ave not entitled to a jury at all.

JUDGE CLARK: That is right.

DEAN MORGAN: You waive your jury by asking for
ééébig relief, even if it 1s on the same claim; or if you join
a couple of alﬁiss, one iagnl and one aaéizabie, you waive it
in ﬁaﬁ?ark‘ | |

I remember very well kiﬁ disapproval of one of
Cardozo's opinions with ?éiergnae to that.

CHAXRMAN MITCHELL: The waiver in this case is not,
as I asked a minute ago, & waiver for not demanding in time;
it is because of ﬁh# form the aetién has taken that he does not
have the right in %hs first place. » |

 DEAN MORGAN: Yes. He could demand a jury trial in
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How York in a case for an injunction where you would determine
that he had legal title to property, a8 in the City eof syma@e
case. The defendant there had blooked & highway and the
plaintiff brought an action in New York for an injunction to
compel him to remove éﬁe ébﬁtruﬁtiea. He claimed a jury trial
on the ground that he aaé g@%ﬁea iit;e by %éverse possession,
| ;§§sﬁ it ﬁﬁg_his ;?gpegay, and so forth. E&a gagarity of the

:ééarﬁ saild there ﬁﬁ%ﬁ'ﬁ%rﬁﬁﬁﬁgﬁ law that involved ejectment,
beé#aéavnadar the New York ygzé where a city took property they
got ﬁi%lﬁ«ia fee, and this was an aﬁﬁioﬁ for the isaavary of
gassasaicn af real pregafﬁy ﬁiﬁh this 1nez§entaz relief of
'gatﬁing thg aﬁuif removed.

eaﬁééma wanted %a hold 1% as an equitable action.

The Hew ?Qf& case said 1t was trieﬁ to & jury on the question
of the r&ght to iﬁﬁﬁéi&%@ pe&&aﬁsiang which meant right to
ti%le to the ﬁ?ﬁp@fﬁy, grgatiaallyt

mm MITCHELL: Xs the wsaﬁ of this that we ave

to eeaéiuﬁa - 7
DEAN !@R&&ﬁh I don't know whether that applies here.
CHAXRMAN MITCHELL:

ia any eﬁuitabla casie, not &
?&%&Bt cage, but aupgaaé ﬁhzs eaaegnniag eaufse of %nfriﬁgeaant,
and he ﬁnﬁkaé ﬁa eajoiﬁ the £alzaw from k@egiag up tﬂi&
aeﬁspiaas §gaeﬁié§ of §i$ ané he ﬁaateé éamagﬁs as far as he |
bas gazs With zg. it 15 not g 9atﬁnt caBe haﬁ a geuax;i sgit ’

in equi%y. ﬁaﬁ at be ﬁhat the 1aw 3& tﬁat yan hsva 3 rigﬁt to
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demand & jury trial for the damages side of it in such & case?

DEAN MORGAN: I do not know, I just do not kanow.

I just ¥now that in some of the federal cases they have pointed
out particularly that Rule 38 applies not to the whole case,
and o farﬁ%. but it applies in specific cases, the demand for
trial by jury on specilic issues, That does not necessarily
' mesn the constitutional right to it, does it?

| JUDGE CLARK: I make this suggestion in all good
fellowship, so to spoak. I know that Professor Moore in the
patent @aaés has taken %he position that he is now suggesting.
It seems to me that that is inconsistent with his discussion
of aﬁhﬁé mattors -« for emample, his criticism of a New York
case, Jackson v. Btrong, which ﬁas an accounting of & partner-
ship on & claim o¥ breach of c§§%¥§¢§.

i think also ke expressed approval of this case I
spak& ai, the mntitrust case, ﬁing v. 8pencer; also the Rand
cases, tﬁﬁ ﬁuil.v. Suga‘aasé; whiab‘invﬁiveé that same sort ﬁ?
kh&&g{"@h&t‘%& one thing, I must say, that I have not fully
’ understood in that great treatise, Moore on Federal Practice,
1t seens %Qééﬁkétuﬁﬁa#e is a very éeﬁiniﬁe shift in these
cases from some of the other cases.

_ﬁﬁ»iﬁ anﬁi£1e§ to make a éifiﬁreﬁﬁ agpraaﬁa, but 1t
does seem to me %hg? on his own aﬁalysig,'ﬁhis basic issue idea
1 think is distinotly from Moore. When I used it, as I did in

‘some of these cases, and quoted 1%, I used that as my suthority.
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CHAIRMAN MITCHELL: We have spent over an hour on
this one rule,
MR, LEMANN: On 38(b), yvou wouldn't get a jury trial

by demanding it unless you had a constitutional right e 1it.

 CHAXRMAN MITCHELL: That is wight.
fifaﬁ§25§£§&§x£ You come in and demand a jury and the
a%be? fellow says, "You are not ﬁﬁtiﬁiﬁé to it under the
"ﬁéas%itﬁtiﬁﬁ,“ and you wouldn®t get it unless the court ordeved
1. | |
CHELL:  That is right., Your demand has

to be based on the constitutional right.
|  MB. LEMANN: That is what I understood.

CHAXRMAN MXT

CHELL: 1 am not so sure I am right about
that. BSuppose the Legiﬁzgﬁaré passed & statute saying that in
eé%%azg transactions you get a Jury ﬁrialﬁ
| gg;rzﬁgaxsz 'Yga"éﬁ not say “"Constitution.” "Triadble
as of right" is ﬁﬁé.léﬁgﬁggﬁ used in the rule. That usually
neans a aagggitgtiaaal right, I think.
eaézﬁﬂaﬁ §3?$H§Lh:‘_6ﬂaérgliy; not always,
a#,_kﬁﬁéﬁﬁe Not necessa ily.

'CHELL: What is your ploassure with this?

Has the patent bar had a shot at this proposal? Do they have
anything to eay about it? ,f | o
MR, LEMANN: This is to cut off the right to jury
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Reporter which astounds me,; but I cannot resist welcoming the
sinner to the retrogressive fold.

If£ the court could always give yoa.the Jury trial
anyhow, I really do not know why we should try to reconvert
the Reporter.

ﬁﬁ&i&ﬁ&g szfﬁasagé They arve ngg'éery apt to do so.
It is a matter eé disoretion in & canse like that, where neither
'ggrﬁy éﬁﬁggéa i or has a vight %o éaa&ﬁé i%.
| Mi. LEMANN: The importance is in New York particue
 ,‘1&21§, hacausie your jary aaienéar is so gongested.

JUDGE G&ARE %ha% makas it very striking.

MR, LEMANN: fénr desire to expedite the administra-
‘ tion as juatiﬁe preva&lﬁ ia eeﬁsiﬁariag m@ticns. You want o
- cut this down and say thaﬁ he cannot @ﬁtéﬂé his tine to get it.

CHATRMAN MITCHELL: I shall advise the people in my
office whenever they b?igg & suit ﬁéw which calls for in-
jnﬁ§§$?ﬁ or agéiﬁablé relief plus recovery of damages, that
they should demand a jury trial right away, because if they
let time go by and drop the injuiction festure of 1t, they
saanet got iﬁ. | “ | |

4 MR, LEMANN: In such a ¢ase we do have a 6éas%gﬁa§$ena .
al right to trial by gggy?' Hag that been sottied?
CHA IRMAN ﬁl?éﬁﬁ&&f 1 had sapgas@é nnﬁ.

MR, LEMANN: It is on the equitsble side ordimarily.

“'égsid':t i§~a?§%raigh§ getien at law
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from the start. A4n sction for an injunction i8 not sn action
&t common law.

MR, ;2%;33: To pmt 1% in your arigigal @1@@éiag

denanding 4%t vwould not ﬁ@aégsariig g@% 2%,

| CHATRMAN MYTCHBLL: Aecording to our Reporter, you

| ggazé he ea%iﬁiaé 0 ga% i%Q

gﬁy? It i not under E&(b}, és 147
CHATRMAN ¥§?§%§%§i~ ?@ﬁ gould take it up to the court

- of appeals aaﬁ;§§$ it,  €§§@§&%@@§,

UDGE CLARK: ?@g #ee, you iﬂsﬁgaaﬁgwaiy m&%@ cortain
assugpﬁiaﬁs aiagg gae 1ine as our ﬁlé idea, whieh 18 not une
)ﬂﬁtﬁfﬁiq Yon ggy, ‘here &a ap action in wbigb éamageg-awg, |
ﬁl&iﬁaé, and that means an aétieﬁ-sﬁriaw" O.KE. Then ye@ say
‘here 18 an &@taan in @hﬁ@h injunction is glaimsﬁ, aaé ﬁhaﬁ
means ﬁaaagsgrily an action in sgﬁitg. It 1&&*@ aa sampig ag-
that, You don't know whether it is law or g@aagg until you |
-~ put more mentsl §£fﬁ§§ on i%, hesaaaa yen have 3 aa&biaed :
s&%uk%iea h@rs, :: | | ‘ 7

- CHAXRMAN xxm, ~ You égéa ‘%’S“ﬁake -saé axé dise
t$aetign bs%ﬁaen ag%iam# i& xaw and &aiﬁs in saui%y in arésr
’.ﬁe é@tergzns the eeas%%%&ﬁi@aai right t@-éagy, ?ﬁa gasnat

@ﬁéﬂpé—%ﬁ&%, keaaugé you bave but one form of ggtﬁan auy mﬂrs,

MR, LEMANN: «3ﬁ~3§£b} you cannot z&a-ﬁwagﬁfram iﬁ;
%he only %sy you e%a ran away from it za ta give jazy r&ghﬁ in

dévery cage,
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| BEPCHELL: I thimk you have veally giv&a this

rule an inordionie spount @i time, haviang been over an hour on
it sow. The agssﬁggﬁ is vhother we approve the smendument %o
fuls 38 which contains the pew clause:

"4 walver of triasl by jury i not revoked by an

- . smendment of 8 pleading nuserting only a ¢olaim or defense

arising out of the conduct, transsction, or occurrence met
forth or attempted to be set forth in the originel pleading.”

- Phere are repevcussions, it is a diffi-

cult guestion, mnd all kinds of things like that, but I am
inclined to think we might go nlong With the Reporter. 1 move
‘that we adopt it. | |
| MR, TOLMAN: I second it. -
CHATRMAN MYTCHELL: Any further discussion?
MR, DGDGE: What was that?

CHAIRMAN MITCHELL: It has been moved we adopt the

" Reporter*s draft and his theory about it. All in favor of
 that ssy “saye”; epposed. '
| gﬁ‘a o

CHAIRBAN MITCHE It is carried.

UDGE CLARK: The uext question is on dismiseal of
metions.  This is on Rule 41. §§"3§§é§§$ aﬁ'pige:éﬁ:ﬁéaf'%%g
bottom of the page. The suggestion heve ie that we put in:

" '”Eﬁiasﬁ the court in its sréer for dismissal @%h@?ﬁigﬁ

”ggeegziag, S 6&&&;&9&1 anaay ‘this su%é&viaiea aud any éigmissai
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not provided for in %ais'fais, other than a éi&mi&sal»ﬁﬁr iack
of jurisdiction ggrf@r’imgraper venue or for lack of an in-
' dispensable party, operates as an adjudication upon the merits."

CHAIBMAN MITCHE

LL: The change there is “for lack of
an indispensable pavty.”
| JUDGE €L§$ﬁ;v Yes. This would correspond to what we

‘already have in by smendment in Rule 12(b). Rule i%i%} is the
 %§§#@? provision by not making it a pléﬁ@iﬁg,'ﬁﬁé’ﬁgrbg con-
s;éﬁént thisg ought to go along, too. That is the ﬁaivéﬁ of
dofenses. "“A party waives all defenses and objections which
he does not ggésent slither by motion as here;ﬁbaﬁﬁra §rﬁvi§@é or,
if he has made no motion, in his aﬂsﬁér-er'répiyf axégp$
(1} thﬁﬁ the defense of failure to state a claim upon which
relief can be graﬁﬁeﬂ,rthe ﬁéien$§ of failure to draw in an
- indispensable party . . & | |

1 may add that that we added in 1946, 35@&% indis-
psﬁashxé party. - | |
| DEAN ﬁ@é&i&é 1 move the adoption,

 JUDGE DOBIE: I second that. |
 CHAIRMAN MITCHELL: Any objection to that? That
‘amondment to Rule 41 is agreed to. |
3@@63}@&%&3; The next is Rule 42. This is & question

like the one that Eiﬁraggéiiug aa-té 21. It is a ﬁﬂéﬁtieﬁ
whethey @é‘éﬁght ﬁe% to tie up these provisions for separate

trials with a provision £92 3aégma§%;‘%§é cortificate of the
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 judge of fiaality, snd so on.
The suggestion is contained in the last underlined
- provision E%?@ under %@p&?&%@ Trisis;:

“@E@ ﬁ@ggt in furtherance of seav@aiﬁass or to avoid
prejudics may @géaf 8 ﬁé@%f&%e trial of sny claim, %ressﬁalazag
@@ﬁﬁﬁegéiﬁiﬁg oy %hizéwp&r%yreigiggﬂ and so @ag "aod may direct
& fins; 3aégaaa% agaa é§$ ﬁar% thereof iﬁ a&a&gégge§ %iﬁh ﬁh@
\gravigians ot Rglg §é(§§.” | | | |

?his ﬁiﬁﬁleﬁﬁﬁﬁﬁ aﬁggasﬁiaas 3&@5 earlaer, fSes
Cosments to ﬁﬁiﬁﬁ 14, 20(b), 3&, and 5%&%} 5% would &éam
/%hat ﬁhﬁﬁ Bule 13¢4}, éaaziag with %ﬁe gepsrats ﬁszai ai
‘6@&&%5263%3&@, ﬁ%ﬁ gﬁéﬁé@é in 1@%3 azaﬁg tkis iiae, an ﬁaiigiﬁe
 gap whs left in this rule which should be closed. Morveover,
the addition should clarify 2&5 iata%p&%ﬁﬁ%&aﬁ of Rule B4(b).

j faa will ?@@aii that we aégpteé shs yule 88 sg g@(ksa
' sné 3 &ﬁ.aat sure as to §h$€ we 2iaa1§y éié ss %a Rule 14,
because that is subject to gsﬁa&éiag,,»?h&% 1& the proviesion
 for third parties. We decided ss to Rule 21 to do nothing,
"’b@éggsﬁviﬁaﬁ,ﬁagzs’farﬁﬁa% idesn of severance. Bo we zéiérit
out as to 21. |
‘But in accordance wi%h ﬁai% 20({b), this would ba

consistent with what we voted thers.

AN i move th§ &é@p&i@n,

 § %higk maybe there is ﬁn aah&guity

' there, Judge. ". . .judgment upon any part thereof” could be
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congtrued to relate to both cleins and iassues,

JUDGE CLARK; I guess you are vight.
issue thervevi.
RE: On any claim.
 § %&iﬁk that ie §r@b$bzy gorvect.

‘pare %&ars§£” and

UDGE CLARK: Bither imsert "clais” or msybe you

could leave it out. I éﬁﬁ!@ koow, We might say, "and may
direct & ﬁiaai judgment in &@%5¥é§§$§7§1§§’§§$‘??a?igiéaﬁ of

‘Rule 54(b)." Why don't we do it that way?

' ﬁ%ﬁiiﬁéf-gﬁﬁﬁﬁﬁaai Ali'?igh%; Is thore any é@@gaﬁiaa

- to that §%§ﬁﬁﬁ§ﬁt to Eula 4297 Thet is &graaé taa

§iiﬁé

Qﬁ%ﬂﬁz Rule 4§§- 3 éﬁ not have this in my
Septenber é?&iia %a% in the ﬁgrea ﬁ?ﬁft I hava a guestiaag
and it is a gﬁ@&%iﬁa presented by %&e matorial which went to
the ﬁg&iﬁm&g of §h§’3ﬁﬁiéiﬁ?ﬁlﬂﬁmﬁit§@§ and was by hin referred
¥@§%$ii‘$ee th§§1‘d§ ﬁgt.ﬁa#ar %&s”snggssﬁéﬁﬁ nade,
~but I think since it has gﬁéé’a&éé? those ausplces we aﬁguxé 7
give sémg'a§téﬁ§ian i@ it. ﬁﬁat 18 tais §§, ‘George Grau tbiag
' &beut wﬁieh ysu wafe sﬁeaking %@ ne tﬁi& Eﬁ@ﬁ, Hr. ﬁiﬁeka:ln-»4
¥ say %his would come up under this subposna duces
tecun gxagasitisna %@ﬁ?@tﬁ?ﬁ ?@1&&3 éi&tfiﬁﬁ%eé to ﬁha

"eogmittas ﬁhe ﬁgggaatian of ﬁrg ﬁe@yga &rﬁug Aasisﬁanﬁ &%ﬁ@xaay




Goveral of New York, tvansuitted through Cheirman Reed of the

gﬁﬁiﬁ%ﬁ?? @éﬁmi§§é§=@§»§ﬁé ﬁﬁﬁ%é,ﬁéx an amendment gg@?ééiﬁg'§

) procedure to secure & é@ﬁ?@ﬁﬁﬁ duces tecum for the production

of books and papera by ?ﬁ§l§$ officers only by court order on

,&@%iﬁa and at least one éay?s,aeﬁﬁgsilaﬁ gg&vi&a@ in New York

"  §%¥§1'§rae%£é@”ﬁ§1§ 1$%i ?ﬁat 18 the New ¥ark oivil gyaggzgﬁ -

:A%a Rule 14 is &éa&%a&} of &11&@1&3 first gﬁaps ‘to be made by

_ rula. Ye& hgvé o geﬁ a e@arﬁ order on one égyfs notice.

?hﬁ% is Me. E@%u‘% sagges%&aﬁ made to eaﬁgrags,ﬁha%

, gheya be th%ﬁ kiﬂé éf gravisiﬁa 1ike %hé New York ana.,c_

The ﬁ%ﬁﬁ %s myaaﬁswax, %f*?%ﬁ«&?@-iﬂ%@%ﬁ@%ﬂﬁ im 4%, .

Our gfesest ??ﬁ%ﬁ%@% f@li@ﬁs %&a ﬂsuai g@@?&@ undey -

" the ﬁulﬁs {ﬁ?@é@ﬁtiy ta b@ %&té&éﬁé i1 %ha gr@@nﬁ@é &m@gém@at

~_%§§ §&r%i@$ %i%&@ﬁﬁ &9@%@1 ﬁa ﬁhg @aﬁr% aa%ii a§ge§§§g g&rﬁ&a&

’ "&S&‘?&ii&i ﬁ@ ?&&?éﬁ%‘@%ﬂﬁ@; 8o %&@ sggaaﬁ ﬁi&ugs af tﬁi@ rule.

'ffa snhgaéaﬁg this would aa% ragﬁifuiﬁgéﬁttl éssigﬁaeiaa, suak a&,

n@w graviaﬁé 8 @gﬁ&ifi@ ysaﬁ&é&re ia? ﬁaergagshing &f ﬁuga o

{ ;%£§9? the word "@??rﬁaﬁzva“ of (1), wome such 1R“§“§g§‘§g |

f'"a% vi*&ativ& of a gevsrgm&a%ai gr&vizag&.“ to reach the case

' ° %§¥@ auggeaﬁeé. gy amendnent, aﬁﬁsatiyg ig 19&8, ape% our o

' recomme

ié&ﬁiéﬁ the &apraﬁs Q@ur% made ﬁﬁié éﬁté)(l} %ﬂbpeﬁaa

- gap Taking Bgﬁﬁgitiaa, Place ai Esam&aatian %ﬂ ﬂﬂnfﬁ?ﬁ with

“';~*t§1s rals by takiﬁg aﬁ% t&a pra?$sxea thara ariginaiiy aaa%ainﬁé

:f!ef an aa&ﬁia; g@u§t ﬁréar. :

?h&t ﬁ%ﬁ ia tha &ﬁbﬁé@&& éﬁﬁ%& ﬁseum in ésggeiﬁiéa




case. We g?égigéizé nod ?§§§i$%§$§% §@§7§$é§§ @?ﬁéﬁ‘ﬁaé%gﬁ

We t@@k that out. - S . 7 - -
?rivi;gg@ is ag &ﬁ%ﬂ%@iﬁégﬁé gfﬁagé iﬁ? %h% %ﬁ§§§i§g

of sagﬁ a %ﬁhﬁ@@ﬁag and the cases éit@é in §§§@ ? @f %ha &ﬁﬁéﬁ%*_

B %i@nﬁ te %ﬁis rai@e _,‘  | B | |

i . ?ﬁa §ﬁ§§¥§§¥ ?ﬁ@f&i@?@ §§§€$%§ ﬁh@ g?@@@@gﬁ gﬁ%ﬁﬁﬁ@atﬁ

Ci% i@ §§$§§§s ?eg&&ﬁ%&%&& zka% %Ea §?%3*?$ﬁ% ﬁ@ﬁgh% 1@%&3&&%&?9

’ _aeﬁaﬁ ?&tk@&? -gaasa an amanduont &f ﬁ:ﬁ mlss., ﬁu‘t aa %a%@
) sé?&giaga @i th@ ﬁﬁgsragﬁigv 5£f@§é§ﬁ by @&%i?ﬂ%ﬂ %@@ﬁ's

aém%xaﬁié ﬁﬁﬁrﬁé gﬁ rs§@£r$ag tﬁe §§9§6§§1 to. %hi@ g@%ﬁiﬁﬁéﬁg

"Vvi@ is sugg@&%@é ﬁﬁs% %&@ ﬁam&itﬁ@@ %éti@§4 %ﬁa%avar iﬁ Ry b@s

 7, Ba r&ggrﬁeﬁ gsrgsaalzy - %ﬁa ??&?&35&%, %ith sonme @ﬁ?iﬁgﬁtiﬁﬁ
4 aﬁ o ﬁassgaa aaé ﬁiﬁh a8 @e@y t@ %ﬁﬁg?@&ﬁﬁﬁa R@aé. -

| %alaaﬁ, éﬁ gén &a&s ﬁggtagag gﬁf@ ab@uﬁ this %ﬁaﬁ in

‘.f{{iaﬁiessgé olt. zh@ sgrigge?

ﬁx; ?slﬁana 3 aﬁﬁ a tal%ghaa% aﬁﬁversaﬁisa wiﬁh tﬁ@

itt§$¢ %ﬁe aaiﬁ t&ﬁt %hig had e@mﬁ %a tkam

/u §ﬁﬁﬂ$§1 of %h% ggim

';isiigﬁmiggw Yg@k ggé ggg Segé %kaugat %%@rs was ﬁaggzﬁiag ﬁe iﬁs

'ané weﬁégfaé 1§ &h@ &évigﬁry ﬁﬁﬁmittaa haé é?@? eaﬁaiﬁarsé iﬁe |

. 4 talﬁ aia § ﬁgg sure. t&a &&?tﬁﬁfg ﬁg;

%ittge haé ﬁ@% ﬁﬁﬁﬁiﬁﬁ??ﬁ
the qaestgag sgeaifias’ily, ané L asmz Bim to segé 1t over

;‘fiané : muzé wend ig smme;,

@ *:mg gﬂém; mg 13 yetsx @‘ﬂéagsﬁiaa, mﬂae?

{Vﬁﬁﬁﬁgs Th&@ is a g@gaireﬁga% f@r gr&limisary

" 'f‘fagart aréar, zi; 18 the kiad of ihing «zmg we agve been gatﬁag




428

away from more snd more. You have to go to the gourt.,
DEAN MORGAN: Do you have to give notice in this
particular case?
JUBGE CLARK: Yes,
DEAN MORGAN: It 1s just & question of whether you

have $0 go thavé firat or they have to go first.

g
A

Thet is vight. They point out that s

good many of the records are confidential. They nﬁatian pRr-

ticularly the New York State records under the st&te ﬁﬁ&ﬁ@iﬁ?*r_;u;"

ment insurance law which are made by law confidential. They
sny %&#t tkaﬁe could ﬁeﬁ be #?aﬁﬁeéé; If there is a motion to
quash, it ﬁauié have to be granted. Therefore, it is useless
'ﬁa'ﬁsséé’suéﬁ‘n $ﬁb§ﬁ§§a, because it puts then to é lot of
extra trouble. |

rzaﬁagﬁ€£éﬁﬁz This is not an anﬁsuai ease, The

"_geverﬁmental agency says, "We. eaulé save earselves a 19% of

" trouwble by nipping this in the bud." Tbat is reaily what ﬁhey
“want. From their point of view, of Gourse, something is to be
said for it. If ‘they could get these things ariginally before
"'the 3uég§, ﬁben they weﬁlé stop it th&ra. |
1 thiank £r9m the stanépaint 92 a geaerai rale thsre
are certain th&ngs to be said about thgﬁf Earst, thﬁt tha =
‘gan&xai 2&1@ 23 éasigabiab; ¥au s&anié not bave sgaeial exeap~
iiaas,-aéén for tﬁa’gévsrnmaaﬁg aaiess there is & necessary

and unusual reason for it. I think it is a little too bad to
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seen 1o %@,gi?iag special favore to the goverament.

Bould there &a wmany of thess books %ﬁﬁ

f papers that would be privileged or aﬁ§§r@§uﬁi§zﬁ?

GF CLARK: Thoy assert, and I zuesss probably cow=

rs@ﬁy, that in certain ésgammsgss they would be perhaps sube

s«gaﬁs;igny all vonfidential, Yos, there ﬁﬁmié he., 49 8 m%ﬁsz?
‘gi fact, in tﬁe f%ﬁ%?&i lﬁﬁ %ha 5&@?6@% ﬁ@@f% has stgteﬁg @w@s .

‘ s§§e é&j@@%i@ﬁ, taa% th@re are @@rﬁ%ig §§1v11§g@$ aﬁ ﬁ@ Navy

* documents and things of that kind, ’

- Judge §9§§a& ruled. &ﬁgﬁ our é@@ﬁﬁsats o

: wm :aéaﬁié@ﬁ&z; I went down ‘%ﬁe?e with a gmm big briet-

ﬁi&t tﬁiai.

;7 case of payers'ia that §aeﬁg
R, z.;;?r:;-a,i

of giz guﬁlag books ané §§§$£§ %ﬁae ﬁauiﬁ
1ljaa€ara£1y ﬁﬁ%&&il? be samﬂm&aé, asa'ﬁ %&&r@ B &@&13 §$3aaniage

'tﬁa% wauié &@ ﬁrs@ £r@ﬁ aa§§§&£a¥§ grﬁéa@ﬁiea?

"XZ;; : ehould thitnk aa.

 The gﬁiﬂ% is th&t %hﬁ? ﬁan% to

L

_ge% 1&%@ aaﬁrﬁ ég rasis%ing tha»igsuaaga iﬁﬂt%ﬁé of g@%ﬁiﬁg
"~ imnto aeaﬁt on a ﬁ@téﬁa %a ga&&h.. ik:saugﬁs“i%kar?ﬁagéieéga and

o Tweeﬁigéaa %9 ne ,

7 o 1 move ﬁhﬁﬁ tﬁé rule he kept ae it is,
.wané that a v&ry kiaéiy Iﬁtﬁa? be ﬁ@iﬁﬁea ﬁe ghaiymag 3&3@

= &a@igiagag ﬁke reason f&? 1%;

| ﬁgﬁﬁ xgﬁgax-” g@es&é t&s ﬁagiaa. |

Jﬁ%&ﬁ Eﬂﬁﬁﬁ: ?haak ﬁ&m fer briﬁgiﬁg it to our |
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, ﬁ%i}@z&%i@&;

CHAIRUAN MITCHRLL

~ i# there i# no objection, that ie

Be, %ﬁﬁﬁﬁéii,’ayg vou to take over ﬁﬁ@

; %ri%ing of Ehg kiﬁél? ieﬁtﬂf? i1 think you nad b@%ﬁ@ﬁ é@ %ﬁatn

ﬁ@. ?@a are %h@ sfﬁieial of this

,»;és;wiﬁiéﬁ.A ?aa E&?& maxs gras%ége %ﬁan %&e @ha&r@aﬁ hgg
:{ﬁﬁeﬁ it comes to th& wmisga

:magk 1 am not Bure,

mmgf “3@@@ let him know we considered it.
MR, mmgz ' smag all they will vent :&s & note
f%hat you &ave ea@giﬁareé &%.' ? ﬁ@ aa& %hiﬁk ﬁhs? wiii gxsgg it.

?b& ﬁsgafﬁar ﬁaggs§€$ that a

1@%@%& bﬁ wriﬁ%&n %s %h@ m&a in ﬁs@ ?9?&, a ai@e 16%3@?.A We

- oan giv& him ﬁur r@asaas. aﬁﬁ seaé # Qﬁ?? of ig %@ §h&i§m§§ '
- ﬁesé&_ %&aﬁ ﬁ&as& r&isﬁ ﬁra ﬁubgiﬁﬁsé te»gaﬁgraas, we é@ ag% B
'§§ﬂ$ Begé gsmmering aragaé %hat %&iﬁ 1& 2 g&xiactiy gaaﬁ g
<,gaat%9a that wa ﬁﬁuiéﬁ%ﬁ g&y any agteagign,%@ wes R 8 yaa want

| j“h;s vote:

N - JUDGE CLARK: 34 §é§ wﬁa% me %é&fﬁéate‘suggéﬁﬁé»§=§ﬁ‘
! tao vig@rﬁaﬁ;y‘ - | t» S ( : -' S
" o m.ﬁm& 1 ﬁhﬁ%k 1 aught to come m;a &E&@ *

"%‘%&gixﬁga. §ﬁ¥b§ %ha Eapﬁzﬁsr sh@uxé ﬁrize is aﬁﬁ tﬁa é&airman
ﬁkﬁﬁié sig:z w '

IBLG: X will sdgn 4% A€ Charlie will




esay A3jead axe~s&$@ﬁf'§§§ %ﬁ¥§§?i ,£§§j ff§ﬁﬁ§§§¥?§3 .
AN © ‘espnfous g0
aorseaoerp ous upyITA ueeq vy RAwMIE 31 TNVOUOR NVHG
, _ : 'gtnaazﬂ‘
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poris pus peatenex oq 4% ;gqaeaaﬁ'f :

| ‘;'ﬁﬁ 0B gﬁa *ag,gﬁﬁd ‘gz yosel
30 axedaa Au 3% %ﬁﬂl 1ies ﬁ@ﬂ ;; gaxpx&& 1uypads Lxosndaod
20¥ @ﬁasaaé psqsgasutgagg suos woxg wsid 3@&1@%@ s; sxeys aﬁq‘

‘gy einy uo gﬁammaae; o3 5%?&&@3 sAﬁg 3 »xggﬁﬁ zajff

jpeiedre agﬁAﬁag =§1§§3&3§ NVREEVED |
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in vequirving %@%@i&l verdicts.
MR, PRYOR: %&é@? ouy agﬁrﬁ rule, the court ﬁ&%ﬁ

submit & special verdict if the party demands it.

f don’t agree on that. I think it ought
to be discretionary with the court, |

MR. PRYOR: I am not avguing for it. I sm just esying
that is our rule,
MR, LEMANN: The motion is to pass it. I second the
ﬁééiéa,” | o

WAR MITCHELL: Je there any objection to passing

4t? That is agreed to.
-Jﬁﬁﬁﬁ-ggéﬁﬁz zé anybody going to write Hr. ?raffiggﬁﬁ
o kiadly letter? |

&ﬁé!ﬁﬂ&ﬁ Eii!hf;§=' To whom was ﬁiﬁ letter addressed?

‘ ‘ 1 ﬁéﬁ*ﬁ think be yates the thirﬁaa,
':geﬁgve?af b { %kaﬁk the aagﬁﬁﬁer saﬁuiﬁ write this one., 7

| éﬂ&ﬁﬁ CLARE: I think we are now up %e Rule 50, sre
: t we a@%,=§ﬁ gégé 4%;;'¥his iﬂ an &mgexﬁant rule and an importent .
vﬁerigs of amgﬁémga%s %ﬁas wo have str&ggl&é with ﬁa:araf

| 7 You ﬁa§ rsmsmbef the hiﬂtary af zh&g. ?ﬁis iﬁ aﬁa
h‘ai the aaenémﬁntﬁ, one of zhe three that the Court #16 not
,_géep%?~haviﬁg then &ﬁ@th@? Q&ﬁé be%aga iﬁg Thsﬁ was a& the

same time me the Kiﬁkﬁ&ﬁ V. Tayiar %ﬁiﬁg. |

ﬁh&t we ara now ﬁaiag iﬁ this cases is reeammsadigg in

*saéﬁigﬁéﬂ,ﬁhgﬁ_wa;réfée@eaésé then for %h&_gi&z&zieagiﬁﬁ of
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this progedure.

%%Eﬁﬁ

BITOHEL L %ﬁh@?ﬁ% wrote an opinion on this,

" and 3 51%%?% thought %@ g@% t@agl@ﬁ ag on i%,

fﬁiﬁé CLARK: It seems o na th@y are tangled worse

%hga aver now. 0f course, §a@%i§a-§@%@r&$ is xg%;rséé PThe
‘iﬁﬁﬁﬁt cage of all is ﬁ%gs Johnson case. ?gat is the case in
;,waa@n Justice ??&Eﬁﬁufﬁﬁf éiggaaﬁﬁég, é@%ﬁiéa'ﬁﬁaﬂkfmgtaﬁ is

“;gattiag ﬁ@ %@ ouy @ﬁi@i gagp@rﬁer @a raiamaaging‘ﬁné various

ehing

5 %ﬁa @aﬁ%&i&a that E@berts ﬁa&lﬁ

}2 wigh w&g Wh@ﬁﬁ@? y@u haé to mﬂke @ m@ﬁian for jﬁﬁg@ﬁﬁﬁ,aﬁﬁﬁiﬁﬁw
; %aﬁéing $b$ varéie%,withig &au éays aft@? %hs vaféiet in @rég?

1 ”ta bﬁiﬁg igt@ giay ga@ gulgg

) , {\iﬁ% @L&Rge The Jﬁhﬁ&@ﬁ §3$$~i$ the one &ﬁaﬁaé ia
‘f §§§;fo§§ﬁ@§@ b@giﬁﬁi&g @ﬁ pﬁgﬁ @9, B

It &an*@ $%§t$§. it xs 3ugﬁ rafeﬁred to,

{37 | &ﬁ@@@ @&ﬁﬁﬁﬂ That 18 the esse wheve it is said that
%&@ra wag no igrmﬁi matieg f@g a §$§€$§@§ v@yﬁi&% aaﬁ, %ﬁ@f@

b%iﬁ% ‘none, tk@r@ ﬁ@ald E&Vﬁ ﬁﬁ ae sa gxﬁgr £@? 3@% %ri&l,,

e ,?i" It seems that %h@ eeuagaz for the ﬁga é%ven ﬁgii§a§d
| i~hﬁ@'é@a§ svaryﬁhing @36@?% wxite it a&%., ?ﬁs ﬁ@u#% w&s g@ing
- 8 i@ng ways ia h@lﬁiag %ﬁag shara was n@aef« §ﬂsﬁiﬁ@v?¥£%§&

"é;,furt@rfs disgaa% was ﬁhaﬁ 1t @as a r@taru $§ forms1ism raggﬁ@iﬁg

”"ﬁha@ mueb fsrmazity whan everyb&ﬁy Eﬁﬁ% %ﬁ&% ﬁﬁ@ @@aasel wﬁs

_dotng.
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He also used the regulsr i&r&al& %ﬁat ’

New York lawyeras may use for movipg to set aside %h@ va:éigt

or for judgme

ot noteithetanding or for new trial, amd gg g@gaeé
them both afterwards. It was because he did not say it in @0
many magic words,

| JUDGE CLARK: I will have to say, Mr. Dodge, I think
| I didn% quite state it asccurately. ?haré was @ ﬁﬁti&n for |
éirsctsé verdict before the veréieﬁ. %ﬁﬁ% was clear.

The peia% the Court makes is thaﬁ there was not a

sgaeifze m&ti&a for judgment aﬁtﬁiﬁksﬁagéiug the verdict,
although everybody knew what they were doing. That is what

Mr. Morgan was talking about.

ODGE: What did they come on, to be heard on

after the verdict?

ﬁﬁﬁﬁ'naasaﬁz Jgsé as soon as the verdict came in, he
nade the a&#ﬁ&‘gs%'farﬁ motion. He had already made a motion
for ét&ééteé verdiet. When the verdict came in he made the
:uauax ﬁegl?a?k ﬁaﬁiaé,eﬁgizs, aﬁé then later the judge was
h@ﬁriﬁg that ﬁﬁééﬁﬁ ﬁéa ﬂﬁysrafﬁﬁﬁﬁﬂréﬁ. They a?guaé for &
ae%iaa for 3aégmagt aa%w%khaﬁanéiag the verdict and for new
.txiaz, and thﬁ eanft graateé the motion for judgment aa%with«'
standing %hg vevéiet, aaa ﬁkéy agsat it. They didn't use the
term " Jjudgment. W

eaazngay k!?ﬁﬁﬁ&&* it seems to me that Rabarts haié

tkaﬁ tﬁa eeurt ei aggaala geu:é ﬁat graat jaégaent aatﬁithgtaad»
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ing the verdict.

DEAN §§§§&§z Our vules say the court is deemed %o
hold that motion back for decision after the verdict. The
judge said, "I am now passing on that,”

R,

PODGE: You say, "The waking of a wotion for
Judgment in conformity with the motion for direeted verdict
shall not be ﬁaeasggfy'far the purpose of raising ea»rev$e%’.;Q”
Yu that case the Court decided that, thers being mo motion,
tﬁaﬁe gould aeﬁ’be a8 juégﬁeaé notwithstanding the verdict.

. JUDGE CLARK: That is correct. Or to put it this
way: What we are trying to do %ﬁ-ﬁe‘ragﬁzafize and make clear
the procedure, and among other things we would hold differently

than the Johuson case. |

| § think Dean Pirsig was very pessimistic as to
whether the éaprama Court will take %Eia‘ *i cannot say they
would. It depends on how much they believe in the Johnson
case.

MR, %ﬁﬁéﬂﬁ:' ?ﬁe Johnson case was five-to-four, and
one of the five is gone. We have a new fellow. I think it
would not bg&eyaﬂﬁ ﬁﬁ'ap%i&istie,axgéﬁtatiaa that the new guy
will ga éiéag with the four. 1 am & little surprised at Mr.
Justice Black, except that the defendsut was a vailroad. We
have on the ﬁiﬁeri%y side Frankfurter, whe wrﬁﬁa the opinieon,
Jackson, Burton, and Minton. I don%t even know that Clark

was there at that ﬁimagj’ﬁsérha there in 19527
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MR. TOLMAN: Justice Black im a great believer in the

right of trial by jury.

Why shouldn®t there be a motion for

juégaéat notwithetanding the verdiot?

CHAIRMAN MITCHELL: Let me ask 2 question theve. )
I remember this practice about motion for judgment notwith-
standing the verdict was our rule. I had to do with the drafi~
“tgg‘af it originslly, and it was supposed to follew the
xiﬁneaeﬁa practice. I am very clear about that.

I had always supposed that it was necessary to make
a motion for judgment notwithsetanding the verdict before you
could go ée the court of appeals and get them to grant judgument,
but Ea%arﬁs X think held you did a%t, didn®t he, in that @aﬁa?

EE&E MORGAN: Give them a chance for a new trial,
because our gula says on 8 motion for jaﬁgm@nt natwiﬁﬁat&nﬁi&g
the ?sréiat the court may grant a new trial.

CHAXRMAN MITCHELL: What 1 am trying to get at is
guﬁt'ﬁhat ﬁéhért$ dié'ﬁa our rule, ¥ bad the feeling at the

time that he wae trying to work aﬁ% the practice and he missed

the boat.

Work out the practice when there was

*fﬂf% %&aﬁxs The casme ﬁas Hontgowery Ward & Co. v.
Duncan, 311 U.8. 248, That was %ba first instance upholding

‘the procedure. 8o they did give some validation of the
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procedure. Then they ruled, and the Eagréaﬂ'geﬁ%é ieiiaﬁéé
thet in two or three other cases, that the upper eanr%=§&ai§
not grant the judgment out of hand without §§vi§g the lower
court & chance to decide whether, of the alternatives, one of
them might not be a new trisl,

That is the point that Roberts brought up, and that

the Court has vather insisted on.

"

CHAZRMAN MYTCHEL

L,: What did he hold, that tbhe upper
court could ﬁeﬁ grant judgment without giving the lower court
sn oppertunity to consider the point on & motion for judgment

N0 V.7

UDGE CLARK: ©Or new trial. You seée, what hiappe

was that this was a case that comes up becauvse the trial judge
has taken one position, the upper court is going to take
snother position, and the trial judge is wrong, The guestion
ig how far you can save the case or how far you have to have

A new trial.

The conception in the background of this was to say
that if the upper court thinks there should be no recovery,
then it should be entitled to give a definite and final judgment
for the other side, ﬁﬁa opposite £§aa the one that had the jury
verdict. The Supreme Court, as we know, has been very tender
about juries and abeat‘éeﬁyiving them of Jury.

S0 I think it is a part of that reaction that they

hold that where the upper court now says the trial judge was
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wrong in what he did, golng that way, that you cannot go ﬁﬁe?
opposite way; that you ¢annot give judgment the opposite ﬁﬁérv
until you know whethey the trisl court would grant s new trial
or not, because the trial court, having the choice, might say

this isn't going to be a came for final éaéggeﬁ% but is & case
for having another trial.

JUDGE DOBYIE: What is your proposal, Charlie?

JUDGE CLARK: Our proposal I don®t think changes
maéy of ﬁ&a&e things. Ouyr proposal tries {o shorien the pro-
ceadings.

In the first place, there is one change near the
beginning of Rule 50(b) where we take out the protestation that
all this is deemed to bave been submitted, and so on. That
isn't terrifically important in itself except from the stand- .
point of honesty. I think that has served its function, be-
cauge that was the roundsbout language that the court needed
to use. |

Ho by those changes we take out the deeming and say
diractly what we are doing.

The addition in the firvst paragraph i# to say:

“The making of a motion for judgment in conformity
with the motion for & directed verdict shall not be necessary
for the purpose of raising on review the guestion whether the
verdict should have been éi?aétaé or whether judgment in

‘conformity with the motion for s directed verdict mhould be
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entered.”

‘What would the record be that came up to
the court of appeals if there wasn't any motion raising the
question that the court of appeasls is to pass upon?

DEAN MORGAN: He did it on a motion for directed

vaﬁéi@t; it came up that way.
| MR, DODGE: The motion for divected verdict is pust
uéﬁé&gass. §£ has been denied.
DEAN MORGAN: You take an exception to that ruling
and you go up on that exception, practically.
MR, §Q§GE; Thié is 8 ﬂiﬁféra&t guestion.
DEAN MORGAN: No, it isn't. This im the sawe thing.

You had t0 have a motion for éireatgé_veréisﬁ.

fhia'gives an aggartﬁai%y‘ta the trial

Judge to rectify hism error,

| LEMANN: To what éxtea& does this differ from
the rule we submitied in 18469 i_havé‘it before me, but I am
unable to check it precisely. I bave our suggestion which
they refused to sccept. We might conceivably retender it with
a note saying the fact that the €e§x$ was so closely divided
in the §§§ Haven case aaéégragea the Committee to resubmit it
because we think this ie a nove toward the elimination of une
desirable technioalities. I would personally rather be dis-
posed to favor our doing that.

Then I wonder, have you made any substantial change
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in the draft that we thought was good in 19467
You can' suswer that offhand, I suspect.

i can't answer it offhand because I

would have to get the waterials before me. Actually what we
bave done here is to follow more closely the new Kentucky rule.
Kentucky last summer adopied the federal rules. They took all
the material we had on this and restudied it.

£s§ ne Bay fhat the substance and the intent is the
same 88 our amendment. It is a question of better wording and
el&rzﬁga

KN: HRentucky improved on what we had pro-

posed.

UDGE CLARK: Yes. The actual improvement was done
by the Kentucky draftsmen, and I thought they did a good job
of improving it. We have amccepted that almost fully. I would
ha?e 1o %ake the E@#tucky rule and go back and see just the

differences,

‘_ER; LEMARN: It might be that we would gain something,
if we resubmitted it, by baving also the authority of the
Kentucky rules behind it, showing that we were so modest s
ourselves te accept improvement. |

PROFESSOR WRIGHT: It would be interesting to know

what they did in Minnesots. They adopted essentislly our 1946
proposal. ?agavaiﬁér'tﬁey adopted the rules, the queation came

‘ug, can the Mionesota Bupreme Court direct judgment, the same
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kind of question we have here, where there hasn®t been a proper
motion below.

This basn®t been vaised to the court yet, but in-
guiries were made by Mr. Youngguest, the chairvman of the advis-
ory committee. Mr. Youngguist wrote a letter to & number of |
people in the state whe ave interested in provedure, and he
says the Johnson c¢ase settles this. The United Htates ﬁagrsmé
Court has held that the appellate court doos not have this
power, even though Eingﬁaaﬁa has a different rule in an injunc-
tion case, |

MR, DODGE: Does the Eeﬁtgéﬁy rule provide that
there need be no motion?

JUDGE CLARK: There has to be a motion. 1 think
this is the qaa@ﬁiéa you wora referring ta, _?bere_mnst ba a
motion for Judgment notwithetanding the verdict. That comes
in (). Look at the bottom of page 48.

| ”(e} 5&1&1&3 Motion for Qﬁﬁgﬁeﬁ% Notwithetanding
Verdict with Motion for New Trial: Effa&ﬁg

"(1) A motion fag a new trisl may be joined with a
maﬁiaa far jaﬁgmeﬁﬁ, or a new trial may be prayeé for in ﬁhe
alteyaative.

You can join the two together, but you still -h‘zi?é to
make it. | | .

ﬂk,lﬁgﬁéﬂﬁz What has been done by @taa;:ﬁiaziéag snd

the other states tﬁag‘hava adopted ?n;éaé Have they adopted
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our ovyiginal propomal or have they followed Kentucky? In |
giﬁﬁ&%ﬁ%& apparently our original proposal bhas been considered
no good, because the consensus of opinion is that the Johnson
case controls, notwithstanding the fact that Minnesota has in
i%s rules what the Supreme Court declined to put in the federal

rules, How about the other states?

UDGY CLARK: It is my understanding -- and I guess
K;yga can correct me, Professor Wright -- that they usually
adopted our old rule,

ﬂhgi%ﬁﬁﬁﬁﬁz- The one we proposed?

JUDGE CLARE: No, our original ralei'

CHATRMAN 3r$§E§LL; Qiﬁaﬁsata a§ Kontucky?

PROFESSOR WRIGHT: I don%t have any material on

that, Judge. I don%t know of fhand,

JUDGE CLARK: We referred to it at the bottom of
page BO saﬁ ﬁbé tﬁé of gags 51. :?hé rule haé.béea a papuiar
ra?erﬁg; 15,&&&%?%@& to the éé%ah 3ur$a§&e§§an3 which have
adopted the £§§a§§§ raie& iu-fali, it has been specially
adopted in sta%és ﬁé@h ag ﬁéﬁ'Ya?g,,Eﬁﬁﬁﬂﬂ%ﬁéﬂ%,ﬁﬁﬁiiiéfﬁiﬁ,‘,
and §®§raskg, 3&%3 special provisions suthorizing the a@gﬁii&%é
court §§ égraet 3u§g§éﬁ$,$n,£§v§r of the pargy entitled %o it,
apgxaveé iarg note §h$é§ gag.séé;a$4§¥é§¢$§§xa to the present
fedoral §r§e%i¢e;, Then ﬁks?$j§s a rgiegﬁﬁeg §§ ﬁaﬁtnsky;—

| I deduce ;rém,whst ﬁé ﬁay”hera;fgs well as from wy

'independent recolleetion, that usually the states adopted our
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gt

£

original 5&(&}. Z think that iz what Uonnecticut did and %h&ﬁ

New York ﬁié. ?
DEAN PIRSIG: Minnesota leaving out & requirement for

a motion for a directed verdict as & condition for a motion for

3§§§mant notwithstanding.

| | Is that what happened?

Ve provide here whenever a motion for
“&iréeﬁeﬁ verdict is not granted, afterwards there can be filed
'ia the tri&i eagrt a motion to hsva the gaégmaﬁt set aside and
3&&3&9&& saﬁsfeé in agcordance with the motion for directed
‘veréieﬁj_ |

Then we go on to say that the making of such a motion
18 not necessary to raise the dquestion on appeal. Then we go
on to s&# the motion for new trial may be joined with a motion
for judgment, which would mean asswning that there was a notion
for judgment, ’

| I do not ugderéggﬁé the reason for not reguiring a

propey ﬁﬁtién'ta be filed and a recovd made on which the case
can go up. You éé'ﬁﬁﬁ say gayyﬁere ﬁﬁét a motion for new irial
nead na%'ba-maéa.'

JUDGE CLARK: You want to go back up earlier. “When-
ever a mﬁ%iﬁﬁ for directed éegéigt « « o i dended or . . .
not graataé " agé 80 an, “ghe meving party may agein move fiﬁh&n
fen days 5izar reception ef ﬁhe veréiet to have the ?egdieﬁ and

‘any judgment ea%eyeé tha&aga seﬁ aside and to have 3@45&@9&
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enterved in accordance with his motion for a directed verdict;
or if a verdict was not veturned . . ., may move for & Jjudgment
in accordance with his motion for a directed verdict.”

When you take that course you 4o not need to make any
additional motion. That is what we ave atiempting to say heve.
But you do have to do what has been done up earlier. You have
to go through all that process. |

CHAIRMAN MITC Why did you strike out in the

@

firet garagraph»ﬁhﬁrgravigiﬁa that 2 motion for & new trial
may be gaiaeévﬁiﬁh a aa%iﬁﬁ i@% Judgment or yvou may pray for it
in the ﬁiterastiyé? You put thag &gﬁiﬁ down below.

JUDGE CLARK: We did that haﬁaﬁsa we wevre trying to
state it 1, 2, 3, the way it happens. Originally we had no {c).
Subdivision (é} comes from Kentucky, and is & more detailed

- #spelling out,

MR, DODGE: The Bupreme Court has just given signifi-
ﬁaaaavigtbaﬁ Johnson case to the absence of any motion for
Judgment notwithstanding the verdict. Why sheﬁié we reestabe
lish ghsfrigﬁt to make s motion and then not make one?

JUDGE CLARK: ‘They have to ﬁﬁgait_ap above, yauigaa.

DEAN MORGAN: You ﬁaﬁié,aet be reguired to make the
motion for 3aégg§ﬁﬁ hatﬁithsﬁaﬁ&ing in»érégx'ta ré&ss the
Q&@Sﬁi@ﬂ>ﬁ§'§§§$§1 1: this last sentence i& put ;ag -?ﬁ;ﬁ gilaws
the court to ﬁa %k#% they would not let it do before. If you |

remember, the appellate court said thag'zf you struck out the
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inadmissible evideonce, there was nothing on which the jury could
find for the plaintiff, I believe it was, and they ordered
Judgment notwithetanding; théy entered judgment below. The
Court said that you had to have s motion for judgment notwithe
standing the verdiect in the lower court before you esn do that,
a6 1 remember, and that that was necessary because we have here
in the yraviaus ﬁ%ﬁt&ﬁé&, “if a égréigt was returned the court

may allow the judgment to stand or may reopen the judgment and

aither order 8 new trial or direct thg aﬁtry of judgment as if
the requested verdict had been directed.”

in athe? words, if I make a motion for judgment not-
withstanding before the trial court, it bas the option even if
I do not make &‘matiaa for & new trial; it may grant the motion,
it may deny the motion and grant a new trial, or it may just
éeny'%hé motion flatly. That ié what the first part says.

Now you come along with a motion that the record
will show the motion far~é1raetaé veééiet. and if there was
error in %ﬁat, the appellate court way cure it by granting the
Juégﬁent which ought talaave been granted.

| There are lots of at&%#ﬁeﬁ in states that provide
thaﬁ the agpellata court shall enter the 3aégmeat which the
trial eaurt sheuié aave aataraé¢

MR. LEMANN: Whﬁﬁrhappaaaé in the Johnson cuse, as I
soe it ﬁ?eﬁjﬁ guick regding,ié‘that the éaﬁend&ﬁt moved fer)a

directed verdict and the judge said, "1 will t#ﬁa!iﬁ'ﬁnﬁéﬁ -
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consideration.” Then the jury brings im & verdict for the
plaintiff, Then the defendant moves for a new trial. {;

DEAN PIRBIG: 7To set aside the verdict.

DEAN MORGAN: Heo moved for both. |

MR, LEMANN: In this case within ten days after the
verdict the railroad moved o have the verdict wet aside. He
dida®t renew his motion for jJjudgumwent on the ground that the
Sﬁegdiet should have been directed. Then when they declined
to set aslde the verdict, which would in effect have been & new
trisl, wouldn%t it, if they had set it aside, then the railvoad
appenled and the court of appenls held that the judge who had
held that motion for dirvected verdict in his bosom should have
granted it, and that ﬁﬁay should grant it in effect, and there~
fore they sald in effect judgment for the railroad.

MR. DODGE: Even without & motion?

MR, kﬁﬁ#&ﬁz ¥ithout a motion. The Supreme Court
set that sside,and Frankfurter in his dissent says this:

“3If on that iﬁtegal ??id#y, the 13th, im April 1951,
sometime shortly after 10:30 in the morning when the jury's
verdict was opened, the defendant &#é prefaced his argument by
gaying, "Your Honor, aéfare addressing myself to my pending
motion for directed veréiet, @ﬁ which Your Honor reserved
decigion, ané.ﬁhieh of course now necessarily ie a motion for
judgment notwithstanding the verdict, I i&rst'want,té renew

that motion,? he %ﬁgié then have avoided tﬁéﬁy‘s daéisi§§<
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against him, although he would not have added one jot of in- .
formation to that of coungel for the plaintiff or of the judge
regarding the issues before the court for decision.”

DEAN MORGAN: Justice Black was relying upou a
previous case in which they said that they had to have that kind
of motion, and the appellate court could not upset it. This
is what he recommended, and ﬁhat previous case knocked this out.

MR. LEMANN: Black said, "You fellows are asking us
ténée indirectiy what we refused to do when we refused to amend

the rule.”

MR, DODGE: X don't seae the appropriateneas in this
one case, where in our rules we deal with various kinds of
guestions that may be raised by wmotion, of providing for a
particular motion to insert a clause that such & motion need

not be filed. What do we gain by that?

is practically saying that the appelliate court oan order the
Jjudgment which the trial court aught to have ordered. It can
correct the order refusing to direct the verdict by ordering
Judgnent notwithstanding. That kind of thing is by statute in
& number af states. it cannot be é&a& here. This i8 & qualifi-
cation, in my opinion, of the previous one. There is8 no way
around it. |

MR, LEMANN: Of the previous what, Eddie?

RE: You will see in our comment on page 49
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that we put this ipn for the purpose of vegativing the Js§a$§&
case. We say that this is the Kentucky rule with éﬂ@\@ﬁéééé'
tion, and that exception is the addition of the 1a§€;s@§%aneﬁ
above to subdivision (b), taken directly from our recommended
rule of 1946,
Strictly, thie may,ne§ be necessary, since the limita-

tion of (3) in subdivision (e} would seem rather clear. But in
‘46i§W of past viciesitudes, it is believed that the rule should
be, if anything, overprecise in disclosing intent.

Bince the Supreme Court decisions, cited in the mote,
appear %o strems not only the WQ¥éi§g of the rgla. but also the
majority's ideas of general fairness, the Court may not wish
to adopt this rule. Note the Johnson case:

"We did not adopt the amendment then, No sufficient-
ly persuasive reasons are presented why we should do 8o now
under the guime of interpretation.”

| But since the present rule, as construed, deifies the
most extreme forwalism, which seems at variance with the epirit
of the rules and undesirable even to promote jnxyktriala; there
geems no reason why an attempt at improvement should not be
made .

That is repeated a little in the next paragyaph deal-
ing with the note.

JUDGE DOBXE: What that sentence really does is pre-

"eisely what I did in the Cone case in my opinion which the
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Supreme Qenfé held was wrong, isn't that correct?

JUDGE CLARK: I think so, yes.

JUDGE DOBXE: 1 move its adoption.

DEAN PIRSIG: Before that is done, I would like to
present & thought that X raised in the letter that was dis-
tributed, Maybe thore is nothing to it. But it might be a
possible way ocut of this impasse with the éaurt. There have
‘ﬁggﬁ three 6933&&9&5; all 3§ 51§§$,'ﬁhé Jobnson case beling the
latest one, and even in th&t}éissanﬁ,hy Justice §rank£ur%bar he
doesn ¥t propose departing from the basic concept of the earlier
cases, which is that the trial judge shall have the opportunity
to determine in the light of the trial that he has heard
whether theré should be & jJjudgment naswiﬁhstanéing or 8 new
trial. They have iasiﬁéaé on that a1l through the opinion,
that the trial judge is in & better position, in view of his
observation of the trial, to pass on ﬁhaﬁ‘ﬁuastiaﬁ than is an
appellate court. ( | | |

CHA IRMAN ﬁiﬁéﬁgﬁﬁ£ ¥ca_ma§g to pass on ﬁha‘eabice

between the judgment notwithstanding and the new trial?

DEAN PIRSIG: That is right. That is what they have

insisted on 811 along.

CHAIRMAN MITCHELL: Roberts felt that the trial judge
ought to ruls on both those motions; that if he did not grant
the judgment he ought to rule on the motion for new trial and

‘deny it.
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DEAN PIRBIG: That is right. .ihig very same ggsadﬁ
mwent which appears at the end of subdivision (b) bas been be-
fore the Court sand turned down. These oplinions, 1f you read
them together, seem to indicate an éaéargagegt of the basie
principle that the trial judge wust pass on this alternative
first. | |

i That suggested to semsrgf us in our discussion

xiagglly that we could provide & rule which would express what
cortainly &?aré lawyer intends when he makes a motlion o set
aside or for s new triai,.taat;>££ he cap get it, he will want
judgment notwithstauding. The failure is in the terminology
in which he puts his request.

if the rule could provide, then that if such 8 motion
would automatically include 8 motion for judgment notwithstand-
ing, it is then before the trial Judge. At least it cannot be
éaid %hé% itris,aﬁta ?he,rulersayg that it is. You would then
have & record at least upon which the appellate court could act
without v;mmg the basic assumption of the Supreme Court.

izhave vorked on & érgxt; 1 am not sure whether it
neets the situvation eﬂﬁgisteiy, but ;f_this shﬁﬁié meet wiﬁhr
the favor of §ha Committee, this ﬁigbﬁbé done in véubéiﬁai@a (b}
of Rule 50. Professor Wright suggests that it precede the
second sentence from the bottom of €§§; éééi before the words
"if 8 verdict was returned.” It would read 8s follows:

"A motion for 8 new trial may be gaingé ﬁith’thig
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motion, or a new trial msy be prayed for in the alternative."

MR, LEMANN: That is restoring the words that are now
stricken on page 48,

DEAN PIRSXG: Yes. Then continuing with this new
~ language:

YA motion for a new trial or a motion to set aside
or otherwise nullify the verdict sbhall be deemed to include
»£an§n alternative a motion for judgment notwitbstanding the
verdict, ané-ths eaurﬁrshalz rule thereon accordingly.”

Then continuing ns the balance of that subdivision
rveads now. | .

MR, LEMANN: Would you take in all the balance of it?

DEAN PIRSIG: Then we would strike the underscored
part in the proposed amendment. Sé wéaid‘léa?e (¢} in, which
would hgée no bearing_eu sﬁﬁs particular question.

MR, DODGE: X think thét”ﬁauié,QQV§r it. 1 do not
soe aay,par%iaal&r ?9339&*?4? not making the simple xgqairaﬁ
ment that there should be & motion for judgment notwithetanding
the verdiet. o ”

HR.»&E¥&§K;'~¥ﬁn mean like the Jehuaearcasa held

should hgég beoen done,..

DGE: There would naturally be an appeal, and }
do not know of any other ease—in,ﬁhg rula$'§§e¥e4%§ hﬁﬁé pro-
vided that the a§pe!i&ﬁa éanrgfjuriﬁé;e§i§ﬁ:sékil not be -

affected by the £aetrth§§ ﬁasrgfﬁa&aﬁtlény g§ti9gf
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renew his motion?

MR, DODGE: 1t is a nev motion for the entry of

Judgment notwithstanding the verdict because of an erroneous
ruling on the earlier motion.
MR. LEMANN: You think the Johnson case is right?

MR, DODGE: I baven't resad the Johnson oase, but X

‘do not approve of the words at the end of this,

MR,

WN: ¥ am just trying to understand the

situation. Xf I followed what you said, if I understand ig,
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you think that when the verdict is brought in for the plaintiff,

the defendant's lawyer ought not merely to say, "I move to set

sside %ﬁe-va%éia%,ﬁ or move for new trial, but if he wants to

protect himself he should in ex§¢$~%érés mnove for judpgme

withetanding the verdict.

MR. DODGE: Not in exact words, but in substance.

MR. LEMANN: Isn't that what the Johnson oase held

should have done, because he did not do 1%?

nt not~

he

I should say it is differvent from taking

the oage up on sxceptions for failure to direct & verdiot, He

is iavékiag again the action of the trial @ﬁﬁ?ﬁ;'&%ﬁiﬁg him
a chance to review what he has done, and he does %ha%Aby ﬁha

motion, which we provide for, for the entry of judgment not-

ﬁitkétaﬁéiﬁg the veﬁd&et;AjThéhvgea‘hé?éggiprapaé record to go

“ap to the aggeiléte ca&?ﬁ on,
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3 do not see any remson for saying that he neeéﬁaﬁg
make that motion, 7 f

MR. LEMAWN:; Then it seems to me as I follow you, you
would net faver any change in the rules. You would just leave
4t as it is, and that would reach the resilt the Bupreme Court
reaahad in %ﬁa Johuson case; and the carefully, well advised
1awyor who knew the case or ought to know it, would always make

%§<§epﬁrats wotion.

'Bﬁaﬁ MORGAN: The answer ls that Felix sald he made
the motion.
MR, LEMANN: But he was in the minority. He said

that in effect ho made ﬁh§ motion.

MORGAN: Bob Dodge would never interpret that
language aalnét % motion for judgment.
MR, DODGE: What he said orslly.
KR:~&§§£3§{ _&aﬁaréing %o the sptatement of the case,
81l Folix was saying wasg that 1% amounted to the same thing,

DEAN MOR

AN: He quotes him, doesu®t he? 1
MR. LEMANN: Wo, he éeaég'%. Biack said this: “When ]

the evidence was all in, the railroad &gkaé for a divected

garéigt. The tria) couri reserved decision ou the motion and

submitted the case to the jury. A verdiet for $20,000 was

returned for the pzaigﬁiff;iﬁﬁé judgnent was entered on ‘the

verdict. Within #&n éay#sﬁiﬁgrreaépﬁ%@&»af the verdicet the -

railvoad moved to have the verdict met sside on the ground it
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was excessive and contrary to the law and the evidence. Hore
than two months later this motion was denied. In the sane
ordey éenyiag that motlon the court also denied the pre-~verdict
motion for dismissal and for a directed verdict on which ae%ia#

had been reserved, Holding that the motion for directed ver-

dict should have been granted, the court of appeals reversed.

Then both parties agreed that this vevervsal regquired the dis-

H”tg?ét court to enter judgment for the railroad notwithstand-
iﬁé‘ﬁﬁs verdict, thereby depriving petitioner of another trial,
Whether the court afiapgéﬁis gould direct such & Judgment |
@éasistaﬁﬁly'ﬂzth.ﬁule 5@§§§ is the single question that we 4
graﬁtéﬁ ﬁértzéégri to r&#iswa“

DEAN MORGAN: Now read Felix® from the beginning.

’33; DODGE: Xa that the é?iﬁi§§ of the Court?

MR. LEMANN: Thet is ‘ﬁhé» opinjon of the Court.

DEAN MORGAN: Now read Frankfurter®d:

MR, LEMANN: Frankfurter, dissenting, said what I
read before. &hail X vead it again, or shall I read a little
nore? |

DEAN MORGAN: That was a motion for judgment.,

MR. LEMANN: He said, ”i-sakﬁik the difference between |
the two motions is nil. One ﬁae written and formally labeled
and éetaileé, while tha other was oral, -4t vwas cast in form f 
familiar to New York practitioners, and ;ts aaaa;ag was no 1933

clear. The éiﬁ&rigt §ﬂégﬁf§laﬁtiﬁ§7ﬁéﬁéﬁﬁﬁ?&téﬁ this. But <‘§
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under the géu?%'s ruling it is no longer sufficient %o wmove
for a directed verdict and then within the time provided by the
rule ask the trisl judge either to grant judgment or 8 new
trial. 7The Court so holds, even though the trial 3uﬁgé has
already expressly stageé he has reserved for his consideration
at that time (af%ez vexrdiect) the very issue which a2 motion for
judgment n,o.v. would appeal., The obvious, which is left un-
n‘é&}é in colloquies between counsel and the court, must now be
spﬁﬁe&.“

| I can vend that over again, but that is only his
demonstration of whét he thought was the ridiculous character
of the majority opinion, But 1f I followed Mr. Dodge, he would
say there wasn't anyﬁhing 80 r;diaalaus about that majority
agiaieﬁ; ﬁﬁﬁt the fellow should have rapéatéd his motion., Am
I quoting you right% | o

MR, DODGE: Ve are not dealing here with & case where

& judge has reserved his decision, whatever that amounts to. He
lets the case go to the jury and reserves decision. We are
dealing with the general case where a judge has ééelxnaé,a
matio& to éiréétrthé vaerdict, and there is a verdict for the
glamtif‘f.’ In those cases -‘éhér'e must obviously be a motion in
the form suggested by Dean P&rsig whare there ﬁeul& be an )
implied motion to change his rul&ag aaﬁ enter judgment for the"
defendant, and thsre you ha?e a prapar reeard te gc up to ehe )

Tgourt on.,
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JUDGE DRIVER: Dean Pirsig's suggeation would meet
the problem, I believe.

DEAN MORGAN: Heve is what he said:

¥ oYour Honor, before addressing myselil to my pending
motion for directed verdict, on which Your Honor reserved
decision, and which of course now necessarily is a motion for
judgment n.o.v., I want first to ronew that motion =

When they come to argue that afterwards, you tell me
that i8n't a motion for judgment n.o,v, under those circum-
stances?
| MR, DODGE: It shows the difficulties you get into
if you are going to rely on implied oral motion.

MR, LEMANN: Under Dean Pirﬁig'é suggestion, you
would have n written motion, and that written motion would be
deemed to be double~barreled or triple-barreled and would cover
every passibizitr. is that right? What does the judge do to
it? He denies the motion. When he denies it, he denies both
barrels, all barrels. That is right,

JUDGE CLARK: 1 think Dean Pirsig’s suggestion is
rather good. ¥ think it is & good idea. 1tréaa$ have one
advantage. It seems’ta tell the Supreme Court we:h&ve some-
thing naﬁ; that we are not 3u§t‘£élliﬁg then tﬁay are ﬁrang.
We have the same purpose but ve are following it in a different
way . | | o |

Let me égy'gqﬁéfg;%y with respect to what Mr. Dodge
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says, it seems to me that really the great trouble herefis :
that it is unreal for the lawyer to do all these things. I sup-
pose if & lawyer knew everything that was going on, if he was
pernickety and technical, he would do all this, probably making
the trial judge very angry when he did it. The trial judge
ﬁenlé say, “Wéy do you put up all these things? You don't

want them. ?én only want them in case I don%t decide in your
\fager, and I am going to decide in your favor.”

It seems to mwe that it is not natural for the lawyer
or the judge to think about all tbesé things at the time,
except, on the other ﬁaaﬁ, it is & féet; as Justice Frankfurter
said, that the man waking the motion, if he éee&n?t get one
thing, wsuld be glad’ta sottle for thé other,

CHAIRMAN MITCHELL: Your rule, as I understand it,
your draft of amendment, means this -~ |

DEAN MORGAN: The only thing I aaéa to submit about
this last sentence is that it would be just slapping Mr. Justice
Black right in the face for iha second time. It is the crux
of his abjeetiﬁn to the whole situation. | |

MR, DODGE: Xt ia the opinion of the Court.

éséﬁ MORGAN: It seems to me it is bad, partiealarly
if you are going én with the second amendﬁent, (c). If you
pass (3), "Any party whe fails te aake a mc%ian for aew tr$g1
as provided in ﬁeetiens (1) aad (%) af thia snbéivisina shall

‘be deemeé to have waived tha rigﬁt ta agply for a new trial,“
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and get that in, that accomplishes the same object in a ﬁiif&é&ﬁ%
way. |

MR, DODGE: We are very familiay with this practice
in Massachusetis and have had it for & long time. They go
through the form really of getting the judge to reserve the
guestion, but it i3 always necessary to file a motion in order

to get further action by the trial court and to get & right of

xsggeal to the Supreme Court.

JUDGE DOBIE: 1 still stick by the Cone case, but I
am inclined to think there is something in Dean Pirsigfs motion.
It iz something wew. If we say thisfmgtiaa shall be deemed
fa bé a motion for Judgment n.o.v., that may aétiafy Mr., Justice
Black. X don't care how you do it.

| JUDGE CLARK: I thisk, frankly, it wgalé be very

difficult to saﬁisiy Justice Black. He does not make any
bones about it. last night I éaw him at dinner, and he waunted
te'know4wkat x:am dpwn°hera on, X said, "On rules;“ He said,
"What in the iarlﬁ can you ba‘daiag'ﬁifh rules any more? I do
not ﬁhia& much of them anyway." |

There waé #nathar'viaiter there, and we started to
talk about thé criminal rules and how poor they were. I was
aimost ready to Junp in and agree on tha#; Then 1 found §ha§
the lady, who was a 1awyeé,,§é§ objecting to the requirement
in the crzmzaal?ﬁies‘thaﬁ§e£‘§b54éa£aadén§>nlene would waive,

‘but you also have to have the prosecuting attorney; Whereupon
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Justice Black replied to that that he thought at lesst they 9
ought to have that, but he didu®t think there ought to §§{§§§
waiver at all.

MR. DODGE: I have had this in mind at all times:
Aven't you trying here to get the Court to change ita #iéﬁ
a8 indicated by the ééeiﬁiaa_af the Court? What is the sense
of putting in what seems to me an entirely unnecessary provision
when it flies right in the face of that decision.

| JUDGE DOBIE: The trouble, Mr. Dodge, frankly,
is this. It came up in the Cone gase. It is the ignorance of
the provision or the negligence of the lawyer. The Cone case
was a very big ejectment suit. It ihvelve@ thousands of acres
of land and it was very important that it be settled. When they
refused the motion for directed verdict in favor of the
defendant, we held that they did not have to go through the
motion for judgment n.o.v., and we entered judgment in fgver.
of the defendant.

Then the Supreme Court reversed that, and it went
back 8 second time, and of course the same result was reached.
The company won eée, |

JUDGE CLARK: Let me say that if we wanted %# put up
the thing guite clearly and not have it too hard to unﬂa?sééaé,
we could qui?e ensily take Dean Pirsig's suggestion all salone,
and leave out all the rest. I think that would be the most

essential part. The rest of it is more making sure that the
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procedure is covered; it is more clarification. I should say
that Dean Pivsig's statement would be the guts of the tﬁiaggr

The advanﬁag@»ﬁf spelling it out the way I have done
hers, the way Kentucky does, is that every lawyer would kanow
what to do. The disadvantage is, of course, that it looks
rather formidable. |

DEAN MORGAN: 1 did not hear Dean Pirsig's motion.

1 got the notion that he was saying that every motion for
Judgment notwithstanding should be deemed to include & motion
for new trial.

DEAN PIRSIG: The other way.

DEAN MORGAN: Does that mean motiou for new trial om
the ground of insufficient evidence? |

FROFESSOR WRIGHT: It is, "A motion for new trial
or a motion to set aside or otherwise nullify the varﬁig% shall
be deemed to include as an alternative a motion for Jjudgment
notwithstanding the verdict, and the court shall rule thereon
geeordingi&,” -

VJﬂnﬁE DOBIE: I move the adoption of that.

CHAIRNMAN Ezfeﬂﬁabz 1 have listened to this discus-
sion, and I an trying té‘get my mind eiear about it. The
original ﬁf&fﬁjéf the original rule on the subject was prepared
on the basis ef‘thé uinaesa#g;statuﬁa with this aaabza,maﬁie&,
for jﬁégﬁant4aa€wit§ata§éiag‘ﬁhe verdiét éé, in the alternative,

"4f the court would not gréﬁﬁ*tﬁat, for n new trial. Ve salways
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understood out there that & lawyer had to make the motion for
judgment n.o.v. or he would not be in a position to claim an
ervor in the court of appeals.

The point that I am puzzled about nov is this: I have
the vague idea in my head that Roberts and some of these other
fellows who have written opinilons on the subject had in mind
that when you make a motion for judgment negwithsiagéing the
 %@3§1¢§; eaﬁgleﬂ with & motion in the alternative for a4 new
trial if he won't grant the other, the distriet court cught to
have opportunity to say at least a new trial if he is not goiung
to vacate the judgment and grant 3uégman£ nN.0.V.

The whole thing was that under the double motion in
the alternative, if the court of appeals set aside the verdict
and ordered judgment aatﬁithstanéiag the va?ﬁiet‘aué remanded
the case wiihau% saying it is subject to the right of thé
district court to pick up this motion for new trial which he
aévar did dispose of, there is something faulty in the prac-
tice. I did not see anything about ikﬁ% in your discussion of
the thing at all, and yet %b ny mind %h&t is what Roberts was
téariﬁg his hair abent’in that early case.

ia other énrﬂs,-ii you make a motion in the alterna-
tive we “ 7

DEAN MORGAN: That is the next smondment. He has
tha'aébsfﬁs thing &pélléd:oat in (ﬁ)} .

CHATRMAN MITCHELL: What did amybody say in this




460

discussion about this? If you umade the motion in the alterna-
tive and the district court granted the judgment n.o.v., and
the case went up -

DEAN MORGAN: And didn®t do anything on the motion
for new trial?

CHAIRMAN MITCHELL: ~- and did not do anything about
the motion for new trial, what becomes of 1t?

MR, PRYOR: It ought to be deemed denied by the
granting of the motion for judgment.

CHAXRMAN MITCHELL: I think Roberts suggested that
when he ruled on & motion in the altermative for judgment n.o.v.
or for new trial, the trial court ought to decide both motions.
Ho ought to decide, "I do grant judgment notwithstanding the
verdict, but»if tﬁat does not satisfy the court of appeals,
then I think the defendant is entitled at least to a new trial.”
My idea is that that was what he was shooting at all the time,
and wanted to have this motion for new trial in the alternative.
given some function in the case 1f the judgment notwithstanding
the verdict was not going to stﬁaé;

I always thought that was ﬁraag, because it called
upon the district court to d#a%ﬁa & motion for new trial after
he had already made up his mind to grant a judgment notwith-
standing the verdict, andrit was 8 uselﬁss4saﬁ futile effort to
aseign reasons for grantiong a new trial, errors, #nd all that

sort of thing, when he really thought that the defendant was
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entitled to judgment. Nome of you said anything about that.

ME. DODGE: What would be the basis for a new trial
other than erroneous ruling on the motion for directed verdict?

DEAN MORGAN: The motion for new trial wmight also have
& lot of rulings on evidence and other things. If you will
notice, General, ait the bottom of page 48:

"3f the motion for judgwent is granteﬁ,’tha courg
éhali rule on the motion for new trisl by determining whether
it should be granted if the judgment is thereafter vacated or
reversed. 1f the motion for new trial is thus conditionally
granted, ﬁha gourt shall specify tﬁe grounds therefor, and such
an order does not affect the finality of the judgment. In case
the motion for new trial has been conditionally granted and
the judgment is reversed on appeal, the new trial shall pro-

- coad,” and so forth. "In gase the motion for new trinl has
been conditionally denied and the judgment is,revarséé on
appeal, subsequent proceedings shall be in accordance with the
order of the appellate court.” That is exactly Roberts®
position. "An mppeal from a judgment granted on & motion for
Judguent unotwithsianding the verdict shall of itself, without
the necessity of a cross-appeal, bring up for review the ruiiaé’
of the trial court on such motion for new trial.”

That is the procedure which the Montgomery Ward case
set out, only it set it out a little movre clearly, I think.

MR, LEMANN: If you adopted Desn Pirgig's suggestion,
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the Reporter suggests that we cut out everything, as I under-
stand it, which would follow on page 48 after (b).

JUDGE CLARK: I don't necessarily suggest that.

MR. LEMANN: I was wondering 1f you wouldn®t have to.
1f these changes were retained, I wonder whether his suggestion
would be entirely ega@i&teni.ﬁith some of the provisions that
now appear in (). I don®t know. Without Baan4?§rsigfs test
::ﬁight before me and threading my way through what sdems %o be
a very formidable and complicated get of provisions, I do not
know whether it would bé necessary to change it or not, .

If ve i@l}ﬁﬁﬁé the Hepar#a?fg last suggestion, you
would avoid that inquiry, because you would omit (o), Am 1%

right? You would omit (¢), Mr. Reporter,

; CLARK: I think it is possible to omit (),
You would, of course, want to re&téra (b) to what it was, ?h&ﬁ
is, you would want to pﬁt in "A ma%inn'éﬁr new trial may be
3aiaé§ with this motion, or a new trial may be prayed for in
the alternativa‘“ o | o
| ﬁh%ﬁk you could omit {e) on the ground that it is

procedure and that it is stated and more or less understood now,
as by Montgomery Ward v. Duncan.

| I do think there is sémeﬁkihg to what MNr. Morgan
suggested, that this is a elaarer atagemaat thaa you get in
the cases. ﬁev&&%haiags, 1t ia 8 gueatioaz -Should you saarifies

‘8 clear @tatement of what can happen in order to gat«a shorter
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and perhaps more understandable change? That is about i%.

I am not suve which i8 the wiser way. I think it
is a question at the moment of what vou think is the sounder
tactics for the Bupreme Court.

Dean Pirsig, what is your view on that? Did you want
definitely to keep (e), or would you e

DEAN PIRS8IG: £ do not think it bears on whether what
 >;\&uggasEaé goes in or out, éseepg from the standpoint of
strategy. | |

'DEAN MORGAN : %éﬁ would want to keep (c), wouldn®t
you, 1f you got your alternative aaéxén?

DEAN PIRSIG: The first sentence would go back in.

DEAN MORGAN

: But you have all your motions right
there in one on the deeming, and then (¢) directs the action
on it. ' |

DEAN PIRBIG: On that aod on &n explicit ﬁét$§n, also.

MR, LEMANN: You would take out the first sentence
of (¢)(1) if you adopted Dean Pirsig's language.

DEAN MORGAN: I omitted that in the part I read.

CHAIRMAN MITCHELL: I understand your suggestion to
provide that if you maké a mﬁtiﬁﬁ{iarya aéilﬁrial;za the tfiai
court, the presumption is th#t you have ;ﬁczﬁaaéia y§ﬁ: aétian
a motion for judgment n.o.v.

DEAN PIRBIG: Yes.

CHAIRMAN MITCHELL: Why should you not be obliged to
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state 1t? I don't quite understand what the effect of that is.

DEAN PIRSIG: Judge Dobie stated it very well. We |
are trying to take care of the careless or inéempéﬁsat lawyer,
They just don't make these. |

CHAIRMAN MITCHELL: Who fails to make a motion for
Judgment n.o.v.? |

DEAN PIRSIG: That is right.

 CHATRMAN MITCHELL: You have done that already when
you say, "The making of & motion for judgment in conformity
with a motion for a directed veréict shall not be necessary . . O
éﬂDﬁS CLARK: His is & subétitute_ It is better
language. It is a.subatiﬁéte provision for that last which you
road,

JUDGE DOBXE: I would prefer it as’ the Reporter has
it here if we could get it by the Supreme Court, but I doubt
very much that %e‘eang As somebody said over there, we have
tried it and it has been slapped back. I would prefer that,
but % %ﬁink there is arg?éat denl in whﬁt»ﬁﬁa been said that
the chances are éhe snpraﬁa eenft‘agm't stand for that. |

So in the light of that, accomplishing practically
the same purpose in an-iﬁﬁirécg way, X mﬁde the motion that we
accept Dean Pirsig's substitute.

JUDGE DRIVER: I second the motion.

MR, DODGE: The party who moves for judgment not-

withstanding the verdict may not want to ask for mew trial. He
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may have no exceptions whatever to evidence or no ground what-
ever for anything except reliance upon the validity of his
motion for directed verdici.

CHAXRMAN MITCHE

fl: He may be afrald of & new trial.
He may be afraid he will get stuck worse than ever.

DEAN MORGAN: But if he gﬁkés it, the court can grant
a new trial,
| MR, ﬁsﬁeﬁz Yes,

MR, Lﬁﬂﬁﬁﬁg I was wondering what happens under
(e)(1) if the district court does not do anything about con-
ditionally granting or éafusiag a8 néé trial. This says he shall
conditionally grant it axrhﬁrﬁhall conditionally refuse if.
Buppose he doesn®t. | -

DEAN MORGAN: It says he shall rule on it. This rule
is ézfaeﬁéry or mandatory, really. He is bound to rule on it.

| | MR. LEMANN: Xf he doesn't, if he just enters a

Judgment « |

DEAN MORGAN: If he is just stubborn, he won't, that
is all. o

CHATRMAN MYTCHELL: Dean Pirsig, before the new
Minnesota rules went into effect and you were gpersting under
the old code, this clause aﬁout Judgment notwithstanding the
verdict and, in éhaa:ge&n%ﬁ;ve, a motion for new ériaig’wﬁs in
the code. How did that work under the code?

DEAN PIRSIG: I didn®t hear any difficulties on it.
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CHAIRMANR EEWL& How did it work? Did you have '%é
nake & motion for judgment notwithstanding the verdict?

DEAN PIRBIG: Oy, in the alternative, for a new trial.

CHAXRMAN MITCHELL: I mean for the Bupreme Court, fo
make a record, did you have to make that ten-day motion?

DEAR PIRBIG: 1 don"t think so. Do you romember?

PROFESSOR WRIGHT: I don't know the cases. Mr. Younge
quist and Mr. exazk, the chairmen of our two rules committoees,
both agree that under the code in Minnesota you do not have to
make the motion in order to raise the guestion on aﬁpaalg

MR, LEMANN: Under your amendment, Dean Pirsig, would
you be compelled always to &géé'yoay motion understood as
beaing in pari & gatiéﬁ for new trial? Would that be the neces-
sa?y result?

DEAN PIRSXG: No.

PROFEBSOR WRIGHT: This is the other way.

nﬁéﬁ'ﬁiﬁsxéz It is the other way around. If you made
a motion for judgment nﬁ%ﬁithsﬁanégng, it would be limited to
that relief. :

MR, ﬁéﬁﬁgz ?he‘égieaéant may oouple with it a motion
for new trial, |

DEAN PIRSIG: That is right.

MR, DODGE: I think that is the way it should be
stated. |

Jﬁﬁ&g—ﬁklvﬁga Is thare,anyﬁhiﬁg in your suggestion,
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Dean Pirsig, which would prevent & lawyer ifrom saéiﬁg, b | iiﬁiﬁr
my motion t0 & motion for directed verdict. I don't want & new
trial. Let the record show that.” He can do that if that is
what he has in mind, and save his record. He does not have to
have s new trial foisted on him if he doesn't want it. It is
only to take care of a person who doesn't couch his motion in
the right language. |

MR. DODGE: As %o the party who has moved for the
directed verdict, I think it should be expressly optional with
him whether to aeapié with 1t~a motion for new trial or not.

JUDGE DOBIE: VWhat you genileman gAYy is unguestionably
true. Ve have had it again 3né again; Sometimes we ask counsgel,
"Would you like us to send this back for new trial? And the
1981ng'ea§§$§i, uguslly §§é defendant, says, "No, we want it
eithey r&varssﬁ ar'a§£ir&ad.,‘x$ it is reheard, we are afraid
the damages may ge up,* and they usually do on second trial.

MR, ?RYQE; i1 had that very experience. I made a
motion for judgment aaﬁ%ith&tanﬁi&g the V&?ﬁié%, aaé the ¢ourt
asked me if X w&nﬁgﬁ a new trial. I ﬁ&ié.rﬂﬁeg 1 haven't
moved for a new trial.” The reason was th§§ the verdict was
less than I had afﬂeréﬁnthé §1§iat§££.a# éﬁe first pl&éé.
(Laughter) : - |

DEAN PIRSXG: That would be taken care of explicitly
by the eariier langusge of 50(b), which 1s §atéue§eé by my

Eaggastien.



4868

MR. DODGE: "A motion for new trial may be joined
with this motion,” the words that were struck out?

PROFESSOR WRIGHT: Yes,

CHALRMAY

3;?@3&&&: Does your suggestion conform with
the tvwo decisions of the Supreme Court that the appellate court
can only grant judgment notwithstanding the verdict where the
lower court reserved %he guestion?

DEAN PIR8IG: We left in the earlier part.

MR, DODGE: The whole thing would be cured by re-
storing those words, “A motion for new trial may be joined
with this motion," and starting your (¢) with "If the motion
for judgment is granted and if there is a motion for new trial,
the court shall rule,” and so forth. |

CHAIRMAN MITCHELL: You saié to keep in everything
that was in 50(b). That includes the stricken out material
in lines 8, 4, and 67 |

 pEa PIRSIG: X undaéa%%n& that is pot intended %o
change any substance. You atrike out the words, “thé court
is deemed to have submitted the aé&ian to a jury subject to a
iater determination,” and subé%it#ée the other language for
that. - |

JUDGE ehaaxﬁl That is not essential either way. That
is striking out the legal fictions thaﬁrwa had Befeye, on the
theory that they are now grown &9?» 3% is a separate %aas%ién

‘whether you want to ﬁejéhat or not. That does not téueﬁ‘%ﬁe
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guestion we are now discussing.

CHAIRMAN MITCHELL: I see.

JUDGE CLARE: You can do it or not, as seoms to be
fitting.

CHAIRMAN MITCHELL: Are you ready to vote? There is
& motion before us to adopt Dean Pirsig's recommendation.

MR, DODGE: As modified by his later acceptance of
vﬁths snggﬁstiea»thaé the mﬁtiaﬁ be 8 motion for Jjudgment not-
withatanding the véréiaﬁ; and it may be coupled with a motion
for new trial. |

 DEAN MORGAN: No.

CHAXRMAN MITCHELL: I said the "proposition.” I did
pot say the “dvaft."

DEAN Eﬁﬂ&ﬁﬁ: The motion for new trisl includes &
motion for 3353&33@ notwithstanding.

MR, DODGE: He may not want a nev trial.

DEAN MORGAN: Why not say that. Later a motion for
Judgment or fa% new trial, in the alternative, may &e'ﬁaésé

JUDGE CLARK: I thought Dean Pirsig's motion was
always a matién.isr new %rtaia Thﬁrefare, it isa'%'#&gfsﬁﬁ to

state it the athar way areﬁné« That revers&a ;t.

1 think it aught tﬁ be the ﬁthsr way
around. 7

DEAN MORGAN: No. |

MR, Lﬁﬁﬁﬁxa ﬁill yga»:@aéfiﬁzagaia, Dean Pirsig?
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DEAN PIRSIG: Mr. ¥right has that language.

PROFESBOR WREIGHT: “A motion for & new trial or a
motion to set aside or otherwise nullify the verdict shall be
deemed to include ag an alternative & motion for judgment not-
withstanding the verdict, and the court shall rule thereon
aeaevéingzya*

MR, DODGE: That doesn®t leave it optional with the
| defendant. |

MR, LEMANN: He cannot rely on this sentence. He has
to file a motion for jJudgment notwithstanding the verdict,
which he would do now without any change in the rule. So where
do we get if we adopt this?

DEAN PIRSIG: The earlier part of the rule provides
that “"Whenever a motion for directed verdict is made . . oy
the moving party may move within ten days after the reception
of a ésrﬂié% to have the verdict and any judgment entered
thereon set aside and to have judgment entered in accordance
with his motion fervaiﬁireakaﬂ verdict . . ." He can make
that motion and not include in it & request for a new trial.

MR, PRYOR: You ave not changing that. _

DEAN PIRSIG: Not chnging that at sll. That is the

intent. | | |
| MR, PRYOR: That is all rights
CHAIRMAN MITCHELL: Do we understand what we are

'voting on? All in favor of Dean Pirsig®s proposal say "aye" ;
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opposed., That is sgreed to.
JUDGE CLARK: May 1 ask two different gquestions flow-
ing out from this,

PROFESSOR MOORE

¢ Before you go on, may I suggest that
a8 long as we are changing (b), we change that ten-day peried,
"within ten days after the reception of a verdict,” to "not

later €han ton days after the entry of the judgment.” That is
n‘ihﬁ‘time period for new trial. You will then have it cor-
related correctly.

JUDGE C&&Rﬁz 1 should think that is all right.

JUDGE DOBIE: I think that is all right.

ﬁg; PRYOR: What is the language of that?

CHAXRMAN MITCHELL: You mean on the supposition that
Judgment has been entered on the ?a?diet?

PROFESSOR MOORE: It can be under 50(a).

CHATRMAN MITCHELL: Then you are méviag to set amide
the vardiei and gxanﬁ juﬁgﬁﬁgt for the other side.

7 PROFESSOR QQERSz Yes,

CHAIRMAN MITCHELL: Within twenty days after the
verdict or ten days after the jﬁﬂgmﬁnz.

PﬂﬁﬁEﬁﬁﬁﬁ se&nzz ﬁatrigié? than ten days after the
entry of the juégmantj4whieﬁ is the time that you have to move
for a aéw_tzia§; " - |

JUDGE GLAR&% Is that going to ééver all the provisions

‘there? For example, the first ten days is that the moving party

PR——




472

pay move, The second one is, if & verdict was not returned,
within ten days afler the jury has been discharged.
PROFESSOR MOORE: That is all right, bocasuse you
would never move for a new trial there.

JUDGE CLARK: That has to stay as is,

PROFESSOR MOORE: That stays.
CHAIRMAN MITCHELL: You never move for a new trial
'ﬁhga the jury has been discharged.

PROFESSOR MOORE: Automatically the case is set for

new trial,

CHAIRMAN MITCHELL: You get it without moving for it.
What is your pleasure about that proposal? As a matter of
fact, the ten-day requirement is pretty gemeral, is 1t not?
There i8 a ten~day time for motion for judgment notwithsianding
the verdict. It is in the Minnesmota system. It is in their
new rules and everything else. I think it is the old code ruxe,r

MR, PRYOR: X dou't know that I understand what
Freiessar ﬁgﬁ:é ﬁrapaﬁaﬁ. |

. CHAXRMAN MITCHELL: That & motion notwithstanding

the verdict aﬁa;i ﬁe made wiﬁaia ten days after entry of
judgment. | |

MR, PRYOR: Then you will have to change the language.
It says now, "within ten days after the rea&pgiaa of a verdict,
to have the verdict and any judgment entered thereon set mside.”

‘That contemplates you might have a‘siﬁﬁatiaa_ﬁheﬁaftﬁgra wasn 't
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any Jjudgment,

PROFESSOR MOORE: That is all right. Under the new
trial rule, the time is “not later than ten days after the
~entry of Judgment,” but the ocases have held that you can move
for new trial prior to the entry of judgment. All I wanted
to do here was to get the same time period, because Dean
Pirsig's motion which was carried now makes a motion for new
x‘%g;gz always include & motion for judgment n.o.v.

JUDGE DRIVER: It should correspond to the aﬁ&ax.

MR, PRYOR: I think it should, too, but my dquestion
dealt with the language there, "any judgment."” The "any"
should come out, that is all.

PROFESSOR MOORE

t Not later than ten days after the
entry of judgment.

MR, PRYOR: Yes,

MR. DODGE: The rule as it stands now says, "to have
the vaéé%at and any judgment antsféﬁ . ov oo

JUDGE DRIVER: If you deleted "any,” it would be
all right; ?ta ﬁave the verdict and j&dgﬁent entered thersaon
sot aside . . R

| MR. DODGE: It shaulé,be‘ﬁeﬁ days after the verdict.

MR, &ﬁﬁﬁﬁﬁz sggpQSé there has been no judgment.
Strike out the words “any any judgment entered #heraea," and
make it read, "have the verdict set aside . . ."

MR, PRYOR: That would be better.
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MR. LEMANMN: Take out the words "and any judgment
entered thereon.” Vould that meet your point, Mr. Moore?

MR, PRYOR: You are asking for Judgmenti.

MR, LEMANN: It would not be & Judgment on the verdict
if you are moving to set aside the verdich.

MR, PRYOR: That is true.

MR, LEMANN: You could not say " judgment entered
%kei;saaz;.“ I think the motion that you have in mind by the
langunge at that point-is a motion for judgment setting aside
the verdict. Then it would not be 8 judgment entered on the
verdict, because you are asking %ﬁﬁﬁitké verdict be set aside,
' MR. PRYOR: It would be judgment entered notwith-
standing the v@?éi&t. ‘

JUDGE DRIVER: I think Professor Moore's suggestion
is mevely s time limit as to the maximum time limit. The
motion might be made before the judgment. There is nothing to
prevent the motion before the judgment is entered. 8o, as you
gay, there could be a motion before any judgment bhad beéa
entered.

MB, LEMANN: Could you make & motion to set aside the
verdiot after judgment has been entered on the verdict?

JUDGE DRIVER: Yes, within ten days.

JUDGE CLARK: Under Rule 50(a), in the normal case
the clerk would enter judgment at once, ﬁut the court may hold

it up. In any évent, whichever has been done, whether the
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3n§gﬁéa§ has been entered or not, you have ten days to wove to
set it aside. : - |

1 rather think Professor Moorve's suggestion ig good
in %yiag_ng this motion to set aside with the rehearing motion.
fentt that 467

Rule 59(b), "A motion for new trial
shall be served not later than ten days after the entry of the
‘ }n§gmea%," |

| [UDGE DRIVER: The judgment is entered on the general

verdict immediately, unless the court divects otherwise. On a
*3?@8131‘?3r§i6t.'it is not entered until the court directs
formally that it shall be entered,

JUDGE CLARK: That is right.

MR. DODGE: X should think this language is all right.

MR, LEMANN: What 48 the motion? Arve you making
any motion?

CHAXRMAN MITCHELL: Somebody has written in and says
he wants the rules changed so that if there is default you
can get judgment entered at ﬁnse:‘ You do pot have %o wait
ten days. How ie that?

JUDGE CLARK: That is right. Somebody wrote in that
way., When you get to Rule B5 w-

MR, TOLMAN: That is a stay of execution, isn't it?

Gﬂ&iﬂﬂ&ﬁ»ﬂ@?ﬁﬂgﬁ§§ That is right: Sﬁkmﬂﬁréng about

‘that. It is on the stay gfréaaégkiﬁggr‘
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MR, LEMANN: You made a motion, Mr. MHoore, to make
some change. C(an we get that before us?

PROVESBOR MOORE: vYes. 1 don't know that I have

procise isnguagﬁ; but inasmuch a8 Dean Pirsig®s motion, which
was carried, has a wmotion for new trial auntomatically include
a motion for judgment n.o.v., and since the time for motion for
new frial is geared to the entry of judgment, not later than
4£é§\éay§ afteyr gﬁa entry of 3nd§manﬁ. ¥ think we ought %o have
the $a§a length of time.

CHASRMAN MITCHELL: ;?a prepare and make the motion.

MR, DODGE: I think Dean Pirsig is willing to grant
the defendant an epéxaa not to file a motion for new trial, |

PROFESSOR MOORE: He doesn'¢ have to, but i1f he does,
he has ten days from the entry of judgment,

DGE DOBIE: You can £ile & motion n.o.v. without

a new trial.

PROFEBSOR MOORE: Exactly.

JUDGE DRIVER: 3£ X geﬁrwhét Professor Moore is talke
ing about, if you éﬁiﬁéﬁ make %hié ehange,va motion for new
trial wight be made within ten days after judgment, which would
be more than ten days after the ﬁéeaytxaa @ﬁ'#hg verdict, #gé
| thovefore this seét;&n wauz&“ket'spply;n

PROFESSOR MOORE: That is right.

JUDGE DRIVER: %@@y éhauié be ﬁéﬁﬁéﬁ éagaﬁhar‘ They

~ should be the same time, in each instance ten days after
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judgment. Is that correci?
PROFESBOR

MOORE: Yes, sir,
DEAN MORGAN: The rule requires the clerk to enter
the judgment on & verdict immediately.
JUDGE DRIVER: Unless the court directs otherwise.
On your speocial verdicts, they are not entered zmmééiageiyi
CHAIRMAN MITCHELL: All in favor of that proposal
: éag Yaye"; opposed. It is agreed to,
MR, LEMANN: . What happens to the Reporter's sugges-
tion that we mgghﬁrérap out the rest of the suggested amondment?
- Has that been voted down? |

DEAN MORGAN: 1 object to that very strongly.

’ JUDGE CLARK: X want to get definite instructions
now éa two further points., One of ﬁﬁsm is whether we shall
take that ehﬁﬂgeé language at the beginning of (b), leaving
out the ”éeaméé“ and all thst. and saying what we mean in
plain English; the other is tha gsiae on which Professor Moore
has suddenly given a definite ap&n&an, whother we keep in {(¢)
or not. I you will, instruct we on bu%hvofrﬁﬁasa separately.

MR, LEMANN: I move that we imstruct the Reporter
to éalaﬁa the words that he has deloted éﬁﬁgaga 48 of his
ma#erzal, in 1&33& 3, é, and &,

JUDGE DOBIE: &ﬁﬂ ineluﬁ% “A ﬁﬁ%iéﬂ fer new trial may
be joined with this mﬁtien. gr 8 new tr%al m&y be prnyeé far

“dn the alﬁarnaﬁiva“? L@ave tb&ﬁ?
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JUDGE CLARK: That is the next guestion.

MR, LEMANN: Did that cover your firat inquiry,
Mr. Reporier?

JUDGE CLARE: That covers my first question.
Mr. ﬁamaaa‘& motion makes that very clear.

MR. PRYOR: I second the motion.

CHAIRMAN MITCHELL: That only involves striking out
three lines. | |

| JUDGE CLARK: Yes, and substituting a little.

CHAIRMAN MITCHELL: I see.

A1l in favor of that say "aye”; opposed. That is
agreed to. |

What is the next question?

JUDGE CLARK: The next question is whether we continue
the rather precise statements of (). T&é advantage of doing
it, of course, is that it aé very muddy under the Baﬁeén case
and others. This is preeiée and télxa everybody what to do.
From that end I think it is guite desirable.

I think the real veason against it is that it
seens very formidable, it is hard to understand, and if they
bave some doubt gﬁaut>€§§ whole thiﬁg bafore thé %&yreﬁé Court,
it may help if we have a shor%; succinct proposal. I think
that winds up the argamsaﬁ}" '

DEAN MORGAN: 1 certainly move the adoption of (c)

‘a8 is.
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MR, PRYOR: I second the motion.

DEAN MORGAN: It may very well be that cases comning
up in the Second Circuit indicate this sort of thing, but I
am fguite sure that in some of the places in Tennessee, for
example, it would not be done without this.

CHAIRMAN Hzﬁﬁﬁﬁ&ks< Eddie, if you adopt (¢), you
would leéave in the two lines that are stricken out which say,
“§;g6€iﬁ§ for a naﬁ trial may be joined with this motion, or
2 new trial may be praved for in the &lﬁgrﬁaﬁive,“ That would
go out; would it not?

MR. LEMANN: It would go out in (e)(1), because
wo restored 1t up in the middle of page 48, as I understand.

DEAN MORGAN: 1 do not kuéa about that.

JUDGE CLARK: I am not sure vhere it should be,
and that was a further question I was going to ask., I will
ask Dean Pirsig on that. This sentence should be in somewhere.
§her§ do you profer it? Up where iﬁ was originally?

'%E&ﬁ PIRSIG: 1 think it givés more point to éﬂib),
aand (¢) (1) might be rephrased, “si & motion is.iﬁ the alterna- |
tive,” then these thingﬁ falzawf |

JUDGE CLARK: Yes. I think that ia»szl'righﬁa
¥ think that ie correct, Tﬁét would uﬁs# we put it back,

| CHAXRMAN MITCHELL: Put it back in the upper part
of 50 and make it 83 ?if”fps9peait;§a in subdivision (o) (1),

“1f a motion for ﬁé&~€$i§},i§4;§ineé o @t
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Is there anything further, Charlie, that you want
specific instructions on? |

JUDGE CLARE: I take it that the instructions are to
keop this, then.

CHAIRMAN MITCHELL: Yes.

PROVESSOR MOORE: I have a question on the last

sentence of this one:
] “An appeal from & judgment granted on & motion for
judgment notwithstanding the verdict shall of itself, without
the naéessity of 8 croms-appeal, Eriﬁg up for review the ruling
of the trial court on such motion for new trial.”

Ordinarily in federal cases a party cannot get
appellate roview of an arﬁét’granting or é@a&lng a new trial.
He can only do it ﬁ“v

DEAN MORGAN: But on the judgment he éan aseign as
error anything that he has taken exception to during the trial,
and you do not need an exception under the rules. Here you
have a judgment; pracﬁiéglly;-bavan‘ﬁ you, anyhow, in the court

below before you go ups

: , . Yesm, |

| DEAN H@Bﬂé§£4 Alirfightf\ Then on the motion for new
trial, i2 yaa ﬁ&ﬁa a metian far & new trial, you can assign
as error %&a&e variaas thzagﬁ Then waen yau appaal frem tha
Judgment, you can use thes& s&signmeats af error in the

‘appellste court. That iﬁn'g appeaiing'fram the order for a .
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new trial at all, That is not what this wmeans, @ithez;;'i
PROFESSOR MOORE: Ordinarily, though, yqa_sa#éaﬁ get
review of the trial court's denial or grant of a ﬁ;tisﬁ.
DEAN MORGAN: I will grant you that, bub y@ufﬁaa get
& roview of the errors on which they refused to grant a new
trial. |

PROFESSOR MOORE

L3

Thoge are limited solely to the
" question where there was lack of power to rule.
© DEAN MORGAN: No, not at all, -

RE: Abuse of disocretion,

. DEARN MORGAN: I object to the introduction of evi-
éenﬁe, &ﬁévﬁke gourt overrules me. Before they rule I take an
'éxeapﬁiaa. Do you mean to tell me when 3uﬁgment.ié enterad
against me I cannot have it reviewed? Of course I can.

PROFESSOR QQQEE§ 0f course you can.
DEAN MORGAN

: That is all you will get here. It is
the same ervor. o ‘

FROFESSOR MOOBE: éﬁppeﬁe the motion for new t@iﬁl
was denied, and the ground was that it was against the welght
of the evidence. | |

DEAN MORGAN: That is g.ﬁ££$ereﬁt proposition.

CHAIRMAN MITCHELL: If this is a cross-appeal and
you have an order from the upper court gﬁgaﬁing final 3uﬂ§&eat,
That of itsell éﬁieﬁéﬁin&lly wipes out the wmotion for new trial

.and ovder for new ﬁfi&i and every other thing.
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PROFESSOR MOORE: I think so.

CHAIRMAN MITCHELL: So you do not have %o have that
in there. In other words, an appeal from Judgment gréa%eé on
ﬁsﬁi¢§ for judgment notwithsianding the verdict sball of iisel:l
bring wp for review the ruling of the trial court. I do not
see that there is any occasion to have cross-appeal in particue

lar. :‘ |
\ JUDGE ﬁaivsag X think some of us younger members
get iaﬁigu@é aiﬁer‘sueh long ﬁasﬁigga and lome our §f£i¢1§ﬁ¢§§ -
or euf”effigiagsy is diminished quite a bit. I think we would
make more headway if we adjourned and came back fresh in the
norning,

CHAIRMAN ﬁ:liﬁ&Lkg I was Eﬁping we would get this
thing in the waste basket before we had another smession, and
atart fresh in the morning.

Is there anything left on this thing? I would like
a ninute or two to séa if we can dispose of it.

I‘ﬁilz pass it over by réia%giﬁg it to the Reporier
to bring in another drafy, and we‘§111 take a look at 1%,

PROFESSOR MOORE: 1XIn (2) in the second line, where it
reads "ten days after notice,"” you want “ten é&ys'aitef ontry
of the order,” éﬁnﬁi you? |

DEAR Eﬁgséﬁgﬁrvea‘ You would have to have the same
thing. 7

JUDGE CLARK: &1$»righﬁ‘
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AN MITCHELL: If there is no objection, we will
stand adjourned.

«»+ The meeting adjourned at 5:05 o'clock p.m. ...
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