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HONDAY HORNING SESBION
Hay 18, 1983
The mesting of the Advisory Committee on Pederal

Hules of Civil Progedure convened at 9:55 otcleock in the Vest

Conferance Room, Supreme Court of the United Btates Building,

Washington, D, C., Willianm D. Mitchell, Chairman of the

Coumittes, presiding.

eso The iaalewﬁgg pembers were present:

William D. Mitchell, Chailvme
Geowge Wharton ?sgpsz, Yice Chairman *
- Charles E., Clark, Reporter
Laland L. Tolman, Secretary
Armistend M. Dobie
Robert G. Dodge
Sam M. Driver
YMonte M. Lemann
Boott M. Loftin
Janes Wm, MHoore
Edmund M. Morgan
Haynard B, Pirsig
John Carlisle Pryor
' Eﬁsﬂu R, §aaé$r1an§

see Bl80 prosment:

Chavles Alan Wright,
Assdistant to the Reporter

*® Present Tuesday, May 19, only.




CHAIRMAN MITCHELL: GCentlemsun, I was wailting for
Mionte Lemmon, but we have not heard frem him so we will go
ahead,

Sinee ouy last weoting Leland L. Tolman, of the
Adwminigtrative Office of the United States Courts, was appointed
s membey of the Advisory Committes. The Senior Tolman was
for many yenrs the Secretary of this orgsoization. We have %o
have a target for people to shoot at, for people who bave
i”&@&tags to %@i@@;k I am wondering how you feel about asking My,
Tolman to serve officislly as BSecretary of the Advisory Commit-
tee,

MRR: M. Chairman, he has done it actually

for a gaad many years now, at least ever g&nealhiﬁ ﬁﬁelé died
and possibly even before. 1 think if any title can be given
bim, we should, because he does the wérkg'
| CHAIRMAN MITCHELL: I take iﬁQywa move, then, that he
be made egﬁieéally the Becretary of the advis@rg Qe@mittaé.
JUDGE e&&ax=. 3 ﬁ@ulé 80 move. ,
CHAIRMAN MITCHELL: 1Ts there sny objection to that?

{R@ r@3§9m$§3 Sﬂ not, it is sa aréayeé.

i mgx%v Don't we usua!.},y send word to the Chiaf
‘Jﬁaﬁigg that ve are here?  ‘ R |

CHATRMAN MITCHELL: Ve don't send word to him, He
knows we ave here. . )

JUDGE DOBIE; Thet is all wight, then.

CHATRMAN MITCHELL: X am %ané§¥$ng';§ the committes




wants to adjourn at ¢welve and go in to hear the Supreme Courd
deliver oplnions. That is a matter for you to decide., 0F
course, @r time is precious. Vhen I asked the Chief Justice
for woney or sppropristion, I tried to keep it down as chesply
a3 possible because we are all troubled aboul woney and appro-
pristions, and 1 asked for money for just tﬁ@ m@sﬁ'&aés on the
%hem*? that we would go through these %ﬁuzas; one by one, at
tiii.s meﬁmg‘ and decide whether or not we wanted to make a
'%!iiangé ‘in then; éaé if sé, generally what; and then have the
3@;;9%&? come back to the second meeting with a final draft,
-and spend enough time then to aa&%tlepﬁ £inal action, and that
would be emough. If we don't follow that course, we way ﬁaﬁ
that the two meetings have not finished our work, and then I
ﬁaﬁl@ have the embarrassing job of going ’ba;%k %0 the Chief
- Justice and sayiéé"w@ have to have more cash, That would have
been easier to é_@ the firvet rtizas than the second., The Appro-
| priations é@fmit"ée@ naturally is trying to conserve public funds,
' £f you have mo @Ejé@iam we will take up the rules
one by oné, and hear the ;iisega%wéesa@ on them and diseaaé them, and
try to mégi: & conclusion an wa o alaaé a8 té esch.
‘There is one enﬁzﬂz ‘far out on the Paéifi@ Const which
wants o change the sﬁﬁtam:&% éf the ﬁ@&f%ﬁﬁ%és of the complaint,
- %o go back to the old code Q?ﬁiﬁ?@ﬁaiéﬁw of the fé.e%fs @éﬂs’ti‘%@tiﬁg
a cause of action, Judge »iia:tiirain %éaﬁ,« court is here, ‘and i
think possibly ome other mﬁa@ of that movement will'be here.

They have asked the wight to cm before the committee, which




they have., It has been suggested that at two o'clock tomorvow
afterncon we interrupt wherever we are snd hear the Bar Assosia-
tion people on that subject, Is that agreaable? We will let
it go 8t that, |

Has aunybody anything to suggest about our procedure?

¥e have & weport from the Reporter reviewing these
ruleg, one by one. I suggest that we take wp his report of
apriz 29, covering %k@ firest 28 rules,

JUDGE CLARK: As I think I have indicated, I tried iﬁ

ry to cover @véryﬁﬁiag:%hg% 1 thought would be of

duterast or of information to the commities, %ﬁé?@&ﬁ%@gf and
Just recently, I drvew up 3uggasteé$§snﬂmanzs govering the
ﬁ&%$s§$'§§at I thought were worth considering for change,

1 don't know just how you want to take this. I hope
you have aiz‘sﬁaﬁi@é the summary. Having given you the informa-
tion as I saw 1&,t§en I would not briag gg,iﬁr discussion
4 gﬁb&&&&%ﬁg11g>angﬁaiag more than I have ééaﬁﬁ amendments on.

On the other hand, it ought to be all before you.

I don'¢ waﬁ%,s@‘gﬁat off any éi§§§§$i$§ on @ﬁﬁ@é;ﬁs%targi
1 don't know §ﬁ$§v§§§'§§fﬁﬁéﬁlé ﬁak@vi% UP « ?%n might,gsk if

the conmittee has anything on the other sections, As 1 say,

I shall only definitely make the sugges%ééa@'gubg%aaﬁigily Y
covered by my latest draft with amendments, the firet ons of
which 48 in Rule 4, | |

CHATRMAN &ET@EE&& On ﬁalas 1 aﬁé 2, ?ag &av& this

discussion of the adniralty ?uiéa.r ?hsga-ig & ﬁ@?@mﬁﬁ% on anong




the admiralty bar to tey to adapt the civil rules to the ad-
niralty practice. |
My feeling about that is that we ought not to take any

time on 1%, because the statute under which we were appointed
at that time gave the Supreme Couwrt no power to promulgate those
rules, as it did tﬁaéwn rules, and there ien't an aéﬁiaegxﬁy
lawyer that I koow of on the committee. It meeoms to me 1f there
is going to be a general movement to apply our @i@ii rules to
the admiralty practice, the Court ought to appoint s sommittee
on admiralty practice Just as it did orimipal practice, It is
futile for us %o do anything more than say %kaﬁ, ig they want %o
know anything about,

| JUDGE CLABK: I quite agree with that, I wanted to

do two things. Une of them was fto bring you up with the wmove-
mant , which is fairly important and var§ interesting, §E$§iﬁk
there is no doubt that the Supreme Court when it gets around to
it will sppoint an admiralty committes, and that, in fact, is
what I suggested in the consultations I have bad with the
adniralty people, The sdmiralty people bave gone guite & ways
in really drafting rules themselves, %k&@h;ﬁéﬁ for the firvet
¢ime duving this last year do take over a large proportion of
the civil rules and really base the main features of their
practice upon 1t, |

JUDGE DOBIE: Could I &%ﬁ a guestion theve? Is it
your idea that that admiralty committes would deaw these rules

a8 separste rules applicable aﬁiyiﬁﬁ_aﬁﬁiﬁﬁigf, or that they




g,

will just try to change our rules so aé to make thg&'&§§33§§§1§§
or would that be for the committse to decide?

JUDGE CLARK: I think it would be for the commities %o
decide., 1 may add that I think in my capacity as a private
gltizen »- aéﬁ I hope I have some capacity still -« I smball
certainly want strongly to urge such s commitiee to take over
%ﬁ§ $i§§1.$ai@$, yos, because I am gquite convinced that tﬁaﬁiiédlkl

the sasiest g&ﬁihag% way o do. There will have to be a few
hkﬁ@@é rules, §‘¥§1$>ﬁﬁ the limitation of liability, thas proce-
 §§§@; and a rule covering ?ﬁﬁfgﬁﬁ?ﬁﬁé of process., 1 really
don't believe there is %3?3)@&5& more of iﬁg@fééﬁ@ég

E'E@iigvé sba'siagxﬁsﬁﬂ&y\ailzaraaﬁﬁ ﬁanié be to de
that, That le &_ﬂ%?@iﬂp&éﬁ% ;héﬁ ¥ think we don*t need push,
It bg# gone vary §a1i'ia?@lyg-}?hé?§’§ﬁs B ésa&t abéééﬁiéﬁ to
that from the nzé_gémiﬁéxﬁs 1&#3@@@ &§»§§ﬁ§1 —n the firet sign
% saw of mod ification was4?as%.$§£3gg ﬁhﬁﬁ the gaugggf gr@aé
ook hold, and have gone guiﬁa»aj%ays,% They have done pretiy
well, However, they still are %ﬁ@&i#ﬁ% tﬁs rules a good éaii
as the property of the gasritim Law mwmmg I think that
is seﬂa$§i§g4§h§tfﬁﬁé~Bupréﬁﬁ»@bgf§iﬁili'§a?ﬁ to take care of

and should take care of by sppointing & committee.

CHAXRMAN MITCHELL: ~ You @ént&@#@é this m@rﬁﬁaﬁ to me
the fa@%’th&%-ﬁhé &éﬁi?&}$§ iaﬁysgg gré-g#épé&&ﬁg aéairaiﬁg
rules which would spply & good many of these Rules of Civil
Procedure; but in so doing they are e?;%;é&sigg;jas’aﬁgiiaé to
xﬁﬁm53&1$?)v§0§$ of the eivil yules.. xiﬁhénsaﬁga§$§@,i$ they




substantilated thely criticisn in proposing admiralty rules, we

ought €0 take

@ hand in that and see whether we wanted to vedog-
nize thedr orxiticism of the ¢ivil rules and consider them.

Hadn't we better let that rest until we see what the
admiralty lawyers are golng to do? They may got out a prelimin.
ary @?gﬁi, and in accepting the civil ruleés in whole or in

- part they may make alterations,

JUDGE DOBIE: Ve haven't an admiralty lawyer on this

committee, have we?

CHATRMAN MITCHELL: No, not & one that I know of,
o JUDGE DOBIE, Of course, Judge Clark up in New York
aés had quite a wide experience, anéfwﬁ have & groat deanl of it
dn ouy Q@%@%,-Qf course, mostly f%@& ﬁalﬁi@arﬁ and Norfolk.

1 don't &gaw w%y. excopt that I e@@a i?egaﬁaﬁﬁﬁik -« B8 1 8ay,
I an a seafaving map -~ 1 thé@k 5 have weitten m@f@»g&mix&i&y
opindons than Sopey agé Parker, and I do iiké %k@mg ds a matter
of fact, General, 3 ﬁaiék(wﬁsa you go into i, you will find
the differencea are not nearly @o wide as those people would 7;
‘f'ﬁawe you think, They &gk&iﬁhaig ﬁagwééﬁlagy.ygﬂﬂ'@régaaxiiyrig
é@ admiralty @aﬁg 12 you kuovw the éul&g éﬁ road and 2 fow othey
'1%§§ag$, theve is ﬁé?iﬁsaﬁiy sv much diffevence as,i§:§§mﬁ§nxy
thought. 1 | o N o
M Don®t you think t&aﬁ‘gs'ﬁgua; Charley?

5
o

Yes, that is true. I would like to speak
on this & momsnt, if X may.

My second suggestion was that ve ought to consider




@@ﬁ%&&éﬁ speedfic rules that nmight %3@ thoughd ?%ﬁ%i&f&?% & little
under attack from that end., ¥ hope you won't, in sdvance, with-
out looking af what I have suggested, dagide you won't, bsosuse
| it seems to me you hardly can consider the gagg@%%éé changes

without faking them into considevation.

For exan

wple, we have a long, carefully prepared letter
by en admivalty lawper, Mr. Piddler, who vaises these guestions
Just am any other lawyer would about the civil rules. %@a&a;
if%hgg cone from an admiralty luwyer we can®t reject those.

There aren't so nany of those, They will come up
a8 ve go along, If we decide sot to make éﬁ? changes, all #igaﬁg
But I don't think thet we ought 10w to say that uo criticism
w11l be mecepted when 1t is discovexred to come from the admiralty

bav,

IPCHELL: I didn't mean that exactly, but i
- doub¥ very much whether we oughd o gpend much ime on criticians

of the elvil rules Lrom

aduiralty sources unless we find out that

the admlvalty commitfee, when they come into existence, ayﬁlggiag
to pursue that. I{ we find when they commence to draft §§ﬁ§§
that they %ﬁ%’%iﬁﬁéﬂg ouy rules fé& reasons that @@ghﬁ-té atfeot
us as well as them, ve can deal with 1%, but 4t seems to @é -

EZ: I think if they had a separvate committes
the admiralty bar would be much more apt to get back of it and
push 1% through. Don*t you thimk so? I think s gaaé nany of
%&sﬁ,ﬁgahﬁbly would take the attitude, as § pga@%ieairguégtiﬁa,

that this commititee is not an a@aigaiﬁyvaaﬁaaﬁts@ and that we




don't koow admiraity.

¥ MITCHELL: 7That is true. I am speaking of s
1i¢tle differont thing. SHuppose you have an admiraliy e
- and they look over our wules to see which rules they want to
accept to apply 40 admirelly, end they find thet there is one of
our yules they don't Like, that there has buen some criticism of
it which, if sound, spplies to our ‘m‘i@% in civil cases as well
: as in aduiralty cases. That s his polat.

That 48 ny point,

-

LLs The question we sre discussing
right now is whethew we want Yo spend the time at this wmeeting
in considering prospective oriticisms of the civil rules which

the admiralty coumm

ittee nay get up 28 & resuly of having such a
 committes. 1t seenms to ne that we would get faster, the mostest
and furthest, as the southern gentleman sald, if we waited until

‘the aduiraliy cowm

mittoe made a drafl in which they wefused %o
| aceept one of our rulss. 7 ‘ | |

1t de » rather hazmy subject to go into under the pres-
sure that we ave under wight wow. I would like to see the
adniralty business dropped until ‘t!:a;fy get an advisory commities
‘and get something concrete for us $o work on, If they come up
‘then and say, "We doa't like Civil Eule So-and-8o," and we think
-thelr eriticlisn of the oivil rule is something we ought fo
think about as applied o oivil g&sé&, then we can deal with it,

but we haven't anything concrete to go on now.

LARK: Might 1 just add this: Ye of course do




10
&sé;v@ & draft sponsored by the Haritine lav Associat ic;az{' which is
%%sa ome that they have worked on, and they have i% in g good denl
- of detail., The final form, the last @s@@; is the 14i%tle z}'ai;%m%&é
’paagzh‘ia%; that I sent vou ©f the Maritime lLaw Assotiation, gfz-
the neeting on May 8 of the Maritime Law Association, it was

approved in primciple and sent to all their members with a we~

quest for oviticisms. They ave going to have a special neeting
~in June and pass upon that draft finaily, |

' 1 tkiﬁk it 1s the considered position of a great wany
g%? the @éﬁxmny men that the Swwreme Court ocught to ﬁaﬁgs that
draft without appointing a commitiesn, There is a _1&%%1@ ‘Dback-
tive rfs,mi;, sose of us who vepresent the 3&6&@3&1 gﬁsiﬁi&%@&t@@g
have made o vemind them that the g@&@é Court ought o appoint
an aévimxy conmities

it s possible that the Bupreme Court, should it 113%@::"

to the :agmm&*gwiﬁm af the Law Assoc i&ti@g, aaigh% ndopt that
dwaft out of h&a_ée it was gm:ttiy becsuse of that that I wanted

to be a little forewarsed,

Suppose they do, and suppose they
alter some of our ruleos fo aysaly to aﬂaﬁfgisﬁz;_ ;sﬁz; ’ gif&é&
they have dome that, at our next weeting we can consider whether
ﬁ%ﬁ objection raised to our ru:ﬁé& is mthi&g that ve ought o
take note of &Eﬁ apply thelr points to our rules as applied to
¢ivil cmses, It seems %0 me -~ | |

DEAN MORGAN: ﬁr; Chadrman, I think the Reporter in

his suggested mmsme%ﬁ h&s touched mgg%i.&siiy 613 s&i %he |




13
suggestions which the adniralty lawyers mele o our ¥ules as our
l"éﬁsmg. rather then as to their wules., 8o I think 1f we gww@é
bds pisn we would hit what you are thinking about now, and not
t@wh 1% on the basis of applicability to aduiralty.
It seenesd to me when I read all thelr stuff there that
| i€ wan Just iﬂa@@mﬁ?@ that they should make their own rules
 first, asd then take only these suggestions, ¥For example, they
"»,_,.?;%v@ ® suggestion that process should run throughout the United

States, They have some other suggestions that might be as

applicable for vs as for mybaﬁy @, 1 ﬁam the Reporter m
g@ﬁ@d then isz those things which h@ aa;gg he ia ﬁiiiiﬁg to recom-

'  _‘$§1&§ wi%:& m?a @3“ %ass enthuslasm oy laek of éﬁﬁhaeszasa, 1 dontt
“«kﬁﬁﬁ mﬁ.@%s. |

| ma

i:E hé has & p@&a‘h esff ’m&t Iﬁiﬁé, 1&% him E@r%ng it ap?

xxmxagz You wean *«ék&% e go a&xé&é;. and o

| ﬁﬁ&s msmw msﬁlya z% seens ‘Eﬁ me ve wmé gt
7:‘-@1@&5 mwr w m éié t%aa%. » | i

mzama Sii? CHELL ;:& ym ars taikiﬁg abam sxﬁeaéiszg,

: f?swaadwzma szxmagn@w %h@ United sm%m, trom my point of ﬁ@ﬁﬁ |
o ﬁmg ie ami@%ﬂy mt of the wmd@w a@ﬁ@m iea sﬁaﬁ., 'riaé iéﬁ& -

. "'-f;mg Congress mm ever consent to axtaaémg process 31% gi"ﬂ

"fv-g gummons on 4 faliw 4n Gﬁi&f@rni& and ME hin oone Eﬁ“- 3““

iiisﬁ"&’ in b o awés ag a g?ﬁ@%i@&i maﬁ%mg, e stﬁ%eh@é m;;' zﬁals&

;-_;i:a ailﬁﬁ wwiﬁsﬁ aﬁ pref«:@s@ ﬁ&?wg‘a@aﬁ ﬁa& sﬁaﬁe. and z havéff

,_;?f.;gxﬂayg 6@%&@5 the. mliﬂ%&y of that, -1 ang%rt 4t vas 5 @aﬁﬁm




éf Jurisdiction. In my opluion, Congress would never for one
ninute allow the law %o be chaunged so that a federsl court could
ignore State boundaries and drag people all over the country.

. They have overdone that already. The Depariment of Justice has
2 vay in » consplracy sult of picking out a Jurisdiction wheve

they think they have a good judge, and if ‘wome fellow, an

alleged conspirator, wrote a letter in that district,

DEAN

MORGAN: I know,

AN MITCHELL: I never used to tolevate that la

the aiepaﬂmﬁ% when § was theve, but 1% has Become COMMOD PrRC-

Lot ‘s go ahead, then,

DEAN PIRBIG: There is eﬁé ;:ezsigéﬁ*i would like ﬁémfﬁ%
tion vhich otourred %o s&é%xﬁi i@i&@ﬁsmg Séég;& Dobie®s point. |
I gather from what he ®ald that many of these ﬁu@éﬁiéﬁﬁéf Pro-
cedure that @@@nﬁ* in aéfgimlzy ave gm‘%y mﬁ the sane as they -
| are ia cdvil mtmm aaﬁ if a sgaeial sspas*ms ﬁem%tt:e@ m
aémwﬁ%g iz gm@m%@éﬁ ﬁﬁé@ﬁbﬁeﬁw ‘e:&ey weuié ] a;m in %&xe
admivalty :@i@iée |

3 %hﬁa&fg Shat %uld i;w 3@@ a &er%&éﬁ éepw@e ﬁ@aﬁi@%&’&*
Hion of ié@g*si@gz gmbéms ﬁtb e}iﬁﬁreﬁ saiwewm, mthw ﬁimx
perpetuste what 3;; would like to see awééaﬁ;, the Sg@?ﬁ‘ﬁ%@ a;a;rsz?@mh;
fron an admivalty standpoint when ﬂzm @fghim T %-&é@ ﬁé&é and
%@ rules s:ags‘% %o be %aae sm The meﬁmim fﬁﬁk’ getting gm&

iﬁ%@s %ﬁ;& ﬁi&%&’?&&‘ newy émiﬁw s

~ 1iatson betwesn this comm

sppodnted, I don't kuow.. It seems to mé&@,mﬁaﬁ_ not %ﬁ@ overlook




T

that asgle of ig,

s You are quite ripght, Dean Pirsig. That
i what 1 heve oeen right aleng. I I may say 8o, I feel 1like
- the Ifmrmer when they asked him if he -%@-21@?@5 in baptism, and
be maid, “Beldeve im 437 Hell, I have seen 1t." Theve isn't
any question that we spply these oivil yules right slong.

The adniralty lawyers bave been asking, @sm w@ do
t%m and wo?" We do it im case after case. I had one of
. %@* assiatants vorking on thet because somstime 1 thought I would
| ée; an awticle on 1t. Ve bave some 200 onses where the couris,
vithout sny thought ‘a«% all, applied the civil rules in adwiralty.

They do it on various grounds, Some

 imes they do it b&aa&gg e

they say the oivil yule is so good. Sometimes they do 1t b? »

kind of comity. Sometimes they do it by eomity. Sometimes they
do 3t without giving a daan.

The civil rules are snhstamﬁ.ally controlling ﬁz@ ﬂa?w
hywégfy setivities in admiralty at zae progent time.
/ Specificnlly, I ﬁhﬁﬁiﬂﬁﬁpé tﬁa Supreme Court, whwﬁ
wust know this because it is ?éffééﬁiﬁragpﬁgéﬁﬁ %o sagbgay who

’ '.v £@1§_§‘@5 a@giml%y ga@ég, miﬁ §?6‘§iﬁ$ £w sm iisé.mm A § ém*%

' know uhether ve can £ma1§.§ suggest mﬁh&m of that km‘i "r

 net. If the 5&@?@&& saugz=ﬁgesa%g go duto 1%, 12 the Buprems

@f?eurﬁ s for examp 1@, smz;lé ggpaim all. aé&imi@y 1&@9&@ te a

| :  ,‘ i ﬁm afs?aié %ﬁa result wai&% not be too éssim&gs

‘M$:wmkwgﬁmm@%m%mwa@mtwn,mag@mv@
" ﬁa&%&
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After the adeiraliy commitiss, 1%

such is formed, gete uwp sons wulesw anud they conflict with some

. of ours, and we think they ought to be uniform, it will be tiwme
Bhen to step 4n aud say ve think our »ule iw 8ll wight oy all
wrong and act accordiomgly. However, ¥ think we have got to %ﬁéﬁ@l

point vhere we will allov the Reporter ¢o Eﬁiag up any gsz;g%g%@é

~ change in our rules that he thinks is on behall of the aémm;%y
,_gﬁmﬁ@, snd we %3.13, é&@%@%& whether we iike our vule ov ﬁﬁﬁ’ﬁh@§
A %hﬁix oriticimm of 4t & Just,
Charley, Bule 1., Have we gayi:i;s.gg on that %ﬁ aezi: on
this morning? ‘ |
JUDGE §Ma 1 have mothing o suggest.
' ' Bule 8, the eame way?

JUDGE CLARKs The same way. ‘The same on Rule 3.
@%im MITCHELL: Vhat 48 Rule é’?

7 JUDGE @m Do you hw& b@fﬂ?ﬁ you my “‘gépaﬂw's

| Eféﬁ% of Several Amendwents,” May 117 My 2ivet suggesiion was
on 4(d)(4), » suggestion which came fﬁm Wy o E%%ﬂma, the

- Bolleitor Genevanl, then aa ae‘&mg aﬁaﬂ;ey Goneral .

| m&zm HyTe

iLLs  You mesn as to the matter of sow.
‘wice on the Attorney Gemeral? .

JUDGE CLARKS
e Inman m@ﬁm§ ma mu Porlman's mquz as

That 4s it yes.,

to the manmer of ﬁéﬁ&ﬁ& on the Atwrmy General of t§$ itnzﬁsﬁ
States neet fwm;s the &aéwamn%-- of the present Aﬁﬁ%ﬁgé:&&%@a’a
m& ia the use of our ,é@im something that the Attorney Genersl
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in -office i witelly %ﬁ@%é%@ﬁ im, without kuowisg vhether he
spproves or wot? Yhat aboué that?

Q:‘g gousse, I 'zaméa‘% done anything aboub

that, and I should certainly say that we wight well check to
f4nd out whether the present Attorney General did approve.
On the othexr hand, I have Zound that & good wany of

these ree:

mendat lons come from men underneath, and I think the
';-,.,,ggﬁamégg ‘are that on this sort of thiung theve is likely not oo
be 8 great difference in policy.

SHELL: Suppose we consider the proposal

and then adept 1t tentatively, if we vish to adopt 1%, amd then
£ind out afterwards whether they like it or not,

LEMANNs 1 wonder how Awpowtant it is, Some
subordinate wmay bave run inte ﬁw case and, 48 you say, he may
have said, “% will write & letter.” This lotter is a year old.
 He mmy have had one Anstance. X just wonder, if he has the
proper arrangements i his office to handle mmil, why he doesn't
Sust route the mail notice. The document has to be served on

the United States Atiorney. The summ

ous has to be served on
 the local United States Attoraey under the present rules, and
then & copy vomes here by maill. |

1 am wondeving what the Attornéy Geueral would do
if we adopted this change in the rules. ﬁémé' ,iz}é éﬁgm%e L
body dn bis office & speciel Btaff newber who would #@géiw g:t;.
~ these copies of summons? Would ﬁ%zﬁf; be & 'bég:f;fg? éhéﬁk sgai? hin
than the check he has through the . 8. Agt@gné;éi"




G

This came inm, I might say, with the
utmost formslity. It was sent in the neme of the Departuent

to ¥, Mitchell, with & copy to Leland. I asent that materiasl

down. I mailed it myself. Has it come in yet this morning?

Yo, 4% hzen't come in yet.

o

‘Sﬂﬁﬁg CLARK: 1t wa9 & very igyﬁgz,aaauﬁﬁgig a8 you
wilz g@m@gﬁéz, ‘

ER, TOLUAN:  Yos, 1 remember, .
it was éiékyibuﬁéa to the committee at

that time. It wag a considevad §1gﬁ; In general 1% g@@mﬁ'gkﬁﬁ
when & copy im Si§91§ malled to the Attoruey ﬁaagrai} it §$ )
long time before it gets routed to any particular place. Thim

is to set up a system whereby you would channel or channelize

all provess coming to the Department to one person wh@:@ﬁﬁ

designated to bandle 4t. That would give them a head ﬁ%a?%,
‘A8 you know, they bhave always complained %bﬁt the sixtg-
days that we allow them wasn't @ﬁ@agh.

MR, LEMANN: Am I eight that this proposed ruls would

L

not require you to follow the second ﬁéﬁh@é; that S@%'ééﬁlé}ééga

tinve to send it by registered mail?

Take my situation in New ﬁ@i&aﬁgg 1 suppose it is .
olesy that I should not have to keep up with what is on file
in %kﬁ United 5@&%@3 ﬂi&trzéﬁ Court for the District of ﬁﬁlﬂﬂbg&i
-AB I ses ghiﬁ gaiakiy, I weuidn't be regquired ﬁ@ do it,
z could continue fo mall, if I can continue to maiz it, 1 would

not think iﬁ would meetd hi& éigfigalﬁiaﬁ'?a§y much, baeausa ii iﬁ »
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only meets the cases that-come wp in the District of galgﬁbi@,
he is right here for those cases sayhow and can get in tounh

with the United States District Attorney for this district.

BAN MORGAN: Vhet was the canse of this? Do you
have the grapevine that 18 back of this? Why do they want this
partioular thing? Is 1%t & part of the g@%&@@ that they were

%&&%ﬁ@liﬁ% cages without letting My, MceGranery or S@ﬁ%b@@? else

JUDGE CLARE: 2 wouldn't know 1f there is a grapevipe

in the Depavtment of Justice,
- DEAN MORGAN: As Mr. Lemann says, it can really apply
only to the District of Columbia. Nobody is golng to tote

those thivgs up here from the South, That is certain.

JUDGE CLABRK; It dosan'y need to apply to the District
of Colunbia 1f they kunow who the man is, I suppose, 1t is
monthly published that So-and-So is the man who bas been desig-
aa%aﬁ; It can be done in ﬁ%ﬁ@?rﬁﬁﬁﬁs;

Mr. Poriman, of course, says that the chief reason is
o expedite the service of process in cases originating in the
District of Columbia, aad he mays: “The Post 0ffice substation
nearest to the office of the United Btates Marahal for the -
Digtrict of Columbila is located at Ninth Street and Pennsylvania
Avenue, Northwest, and across the i@ﬁ@ﬁﬁ@@ﬁééﬁ from the Depart«~
ment of Justice. Delivery of provess to the person deaignated
by the Attorney General would @11&3&&%& delay resuliing from

the mailing process a8 well as the expense g? ragistration,”
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R, LEMANN: The expendge of rvegistration is %&@ﬁ% 20

conts, I think,

That is pleayuns as a0 expoense,

I shouldn't think anybody would bother

with 1t 4f all he has to do 4s wail it, which is all he
has to do now. Why shiould he take the ﬁ?éﬁbl@ of having it
delivered in person if all he has to do is madl 147

CHAYRMAN MITCHELL: This is in the alternative. They
abolish the mailing. |

No, %hag don't, as I rond it.

?iﬁa Zt §§§$ “ﬁ? "

?@s, aith@? sea& it ow ﬁ&liver it,
HELL: He can éé it thag.way or the old
waY . R

MR, LEMANN: That is gight, aﬁé i say practically 99
per cent of the lawyers will éﬁiak to the old way anyhow, be~
cause that ie vexy easy. ﬁﬁ@ﬁﬁyéii?aréénés to vegister it
'd@@gﬁ'ﬁ ﬁaﬁhag you much if you are briagiag,& suit agaiﬁ§§ the
United States. Why go to %ké'%r@ﬁbis é§ delivering 4t?

1t h§ re#ally bad & paiut, ﬁ?; Bi%@&ali, i should tbiﬂk _
be would say you muss do 4t, but he realizes that would not be
a very gﬁﬁﬁ&éﬁiﬁéiguggesﬁi@a, sé he 8841l geggi%s it to be é@aé
the old way. - \
1 am siuply saying X think everybody will do it the
old way. Generally, I would asay we éﬁgﬁ% not to make any

ohavges that there is not somw very good reason to make.
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DODGE: The Acting Attormey General wrote that

.
there was delay in the delivewry of registered mail in %?asfhmégm
ton, and that this proposed change would be utilized only W.
lpuyers in the Distriet of Columbia, probably, in order to get
vid of the delay in reglstered mail becauss of the 3@3%%@%@ of
post offices, and 86 forth, |

MR, LEMANN: Why dowsn't he take it up with the Post-

R

wnster Gomeral %éé gae 1% he eaa improve the ﬁawi,@&? As i
"&&ﬁeai‘iﬁ. it, all yeu have to do is mail it, 88411 all you would
have to do is va&é:& 4t., Why should the gia&w&iﬁf'g lawyer wOrry
sﬁs@sst’- dsé lay? I the Attoxney General is vorrylag about delay,
, %ﬁy aot take 4t up with the Post Office and mee if he can @ém
out the delay. laybe this happenad in one case, Mr, Chalrman.
| aaum MITCHELL | ’ -

I can't mee how & delay in the

Y

éeli.va e:i 8 mgistamﬁ letter can smseaﬁ HOYE Shan a ﬂ%}*’ or

two, and what differeuce does i*@ mke? | B
MR, DODGE:  The only reason for ggv&ag i:% any Wigh‘ﬁ

im that the mem&mﬁﬁg i@ﬁ am& £¥a& %im &iﬁwa&y ﬁawmi @f

the United States,

CHAIRMAN METCHELL: The Acting Attorney _gm for
the tiue being, S | |

MR, DODGE; Xt seems to be & very suall matter, |

CHA TRUAN x§f_,'m-‘s i‘% iss ‘%6%9 bad ts; %ﬁk&? ﬁitb #
£ﬁa§muta1 thing Like this, myway. 1t eauses fseafasiaa and
alay cHusE ﬁﬁ?ﬁﬁblﬁe

What is your p:&gmum mth %ﬁiﬁ? 3&&11 We gwg over ﬁ;ﬁ
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JUDGE DO

BIE: 1 think it is inconsequential., I don®¢
believe we should amend the rules for every Little minoy detail,
‘%éﬂ@?&l, unless i€ is sonething quite lmpovtant. X% always
causies somwe confusion, however cleay we ave. |

CHAZRMAN MITCHELL: Also, every time you changs a »ule
1ike that, you %é@é.t@ publish the rules and get out & new

edition,

JUDGE DOBIE: That 48 right.

' TCEELL: The change is not effective unless
you do that. Thet 4 & thing you have to consider, The move

'azfaggﬁiaﬁs you gak@. the wore ﬁ?ﬁ&%&& you nake ﬁay gverybody,

: 3 It seanms t@ wne you ave using a Iﬁwiaah
caspon Yo shoot at a flea.

I understand you are moving to

let the rule contivue as it is.

Yeou,

CHA IRMAN %ziw,ﬁ&%% e it the sense of the m@%%iﬁg
: ;ﬁha% we pass ovar thﬁ% subjeat?

vao G@ﬁg?ai ansent ..

ICHELL:  What is next?

JUWGE E&&ﬁﬁgs xrﬁgﬁa two gr-;hfa@ that e@aﬁs§a ﬁ§g% sane
: gﬁnafal ma%%afa Soms of %kéﬁraﬁé éﬁails 1 suppose we will évalva
-yﬁiiey 28 we g@ al&ag as t@ whethsr wa w&ll take ea&&saﬁi&&&

 that ave small, or uot; | |

| For ﬁx&m@l@; y@m %izz aati@@ ia guza 4¢e), which I

ff«’ﬁguat you hﬁ?@ h@i@r& you




n
"Fhenever 8 statute of the United Biates or am é?@é?
of court provides for servive of o sumsons,” and so forth.
This ie for obher service. Of course, our new con-
demnation yule containg provisions on that. If we were golng
%o be guite accurate, I suppome we would say:
"Whenover s statute of the United Btates or Rule

7LA(d) of these rules or an order of court” and so forth.

JUDGE CLARK: Yes.

MITCHELL: That is Rule 4(e), is itP

CHALRMAN MITCHELL: "Whenever a statute of the United

States or an order of court provides for service of a summons,
‘ég of aag%&gag or of an order in lieu of summons upon & pavey
é@@_&& iubabitant of or found within the state, service shall
be made under the cireumsfances and in the manney §$§$§¥£§§§:b§
the statute, rule, or order,” |
What would have to be changed in that o conforn to
Rule 717 | |

CLARK:  Add after the words “statute of the

United Btates™: "o Rule ?1&&&) of thﬁsa rules”.
MR, DODGE: That gives sone a@ﬁai&g %o the warﬁ “?ﬁl@"
in the lsst line of the section as it now s%a&éaq

Yes; that 48 corract.

DOB 18 3 ?ﬁﬁVWQQZﬁ th&ﬁﬁ the present wule inw
- oludes it, but that would make i% @1@&99@, ia %bat right?

?ﬁaﬁ is gawaggg. 3 don't %@1&@?@ there

io ang iégai gaasi&sa aboul iz. haeau§§~§al§ ?1&€d§ éees previéa




%o imolude.
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for that kind @§"5§r¥i@$e

By necessary dwplication, it
operates 10 amend this subdivision o wmean that without anything

Furtheyr being done about it.

JUDGE CLARK: Probably it would, Of course, Af we

end various ¥ules pow, query: whether we couldn't

were Lo reconn

correct even small nistakes ss we go aloug, If we are not going

. *e;é do muything, ¥ mean 12 we decide by M‘% wmaking any recommenda-

fion e

MR, LEMANN: Could we c¢lamsify these suggestions into

really lmportant suggestions and stylistlc guggestions, aud then
_ make up our minds finally how far we aéia going? Could we group
them s0 this sort of thing, which im rather a small point bug
& stylistleally good one, would be gé@g%ﬁé if we concluded %o
go in that direction after we see all of them?

Then, o the other hand, if we ése&és that noue of %is@ﬁ
are of great lwportance, we could put them all aside and bave a

sort of general policy about 2%,

CHATRMAN MITCHELL: Your idea would be that in that
case ve now sséé;zt the amendment, and then take a hmk at the
whole business at the rfsxaxﬁz Eﬁéé’ﬁ i‘ég and take ﬁﬁ&%“ﬁ?i&& of amend-
ment and decide %@%hw e %3.1 wipe ﬂssﬁ out or include %hm?
MR, LEMANN

1 A sort of eondé:si@us,} or altersative

approval. 1 ws go into ai:glistia shanges, ‘éix:;a i a. gmé m&

I don’t think we can decide in
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advance, now.

DODGE: This &8 a2 little more than & matter of

R,
wtyle, bscavme inm the last line there ls a relerence to:
wopemoribed by the statute, rule, or order."
aud the prior references in the paragraph are only %o statute

or order. What does that word “rule® %mam a8 1t stands now?

_ IANN2 Tou don't think a court would have much
roal trouble in zﬁa?g%igigagi a9 | ' |

i MR, 1t is pot a matter of &%’?1@5 1t is é& |
#light defect in the rule, |

_ CHAIRMAN MITCHELL: Suppose we adopt the slteration,
with the ryeservation that we will -@@é&ﬁiﬁé? & vhole group of such
maﬁimgiﬁs at the next meeting that ve have adopted, ?&a@ decide
then whether we will go ahead with thenm ssizt% not. We ave not in
& good position to do that in advance, | »
MR, DODGE: § move the adopiion of the Reporterts

guggest lon.

Could you just dictate the altera-
. tion? | :
JUBGE CLARK: It is to édéi aiﬁ@% the words “statute

" of the United States® in subdivision (e) of Rule 4, these words:
i "oy Rule 7iA(d) of these rules". ‘

mzaw MITCHELL: Vhy do we have to say Rule 71%

 Thers may be Sope other case where it comes up,

Just use the word "rule."

That would be general and would
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incorporate all rules., Somebody might raise the objection when
you may "sbatute or wule™ that that rules out the other mi@g;
although the word "rule" sppesrs in the last liue.

Would 4¢ be all right to just say “"rule” there,
Charley, instead of epecifying TI1A(8)?
JUDGE CLARK: I don®t veally think it does make amy

differance. Of course, X take Professor Moore as my gu%h&?iﬁ&?

 Ghat this is the omly single place. Protessor Moore pointa out

) 'i‘f;g% this 48 slightly inacourate becsuse there is & veforence
o this particular place, | | | |
| MR, LEMANN: If we had no other changes to make in
this rule, would o make this one slone?

MR, DODGE: Oh, no, "

MR, LEMANN: That is the only ggi%:;aﬁ- of my to

se@ how many we have Llike this, not %o vote finally but to

approve it etméiti@zxal 1y nmow.. , |
MR, m&&%:f There iB one atmviams%ﬁ;ﬁ change in 'ft}#iases'

soction, and that is to make applicable the statutes of the |

~ ®tates vhich authowize an atiachuent of property of a non~

~ wemident with motice merved upon him in a&z@*’éﬁ@r state, It s

& quastion whether our rules, either this or the later zéu?.e."

provent the use of such s statute in the federal cowrts.

JUDGE CLARK: That is quite wight, Mr. Dodge, I wam
godng o bicdwg that up. '
ME. LEMANN: This present rule has been settled a

long time that you can not get Jurisdiction in a federal court




by foreign sttachument apart from admivalty. I can't g@% into
federal oourt, as [ understand 19, from tiwe lmmemorial, by
the process of attachunent. This would h@ a rather far-reaching
change. |
It has always been the law, I baldeve, and this would
be & rether far-veaching change. Perhaps it ought to be made.

There is po guestion of cuy power to make it. I guess there

. ien'%, in view of mome of the other things we have done.

and you will f4nd some reference to that. It is avgued that
4t would i:ét be as much of a change as has bean assuned lp the
_ ;}{iass%-s it can ‘sas done by statute, and ‘t‘ha question bas been
g’aia@ﬁ vhether the rules ﬁaigmé the place of astatutes may not
bave gone a long ways or have even schieved it alrendy,

I have veferved to this, and I maid there would be a

. mci deal %o mm suggestion. Bub let me give you what might
be the form aé this if you were Yo add it. This would be a
draft of that kind, This would go at the end of (e):
"Subject to the provisions of Rule 4, this rule

* @hall also be spplicsble whenever the action might have -bsen

JUDGE CLARK: Would you look at my summery, page 5,

brought 4n o court of the ﬁgaﬁﬁ in which the digtrict court 48

 neld, and the law of such state allovs for much service."

1f e, Justice Fraukfurter is right as in the

'  Guaranty Truat case that in diversmity omses the federal courts
ave but mnothew additionul coust of the si'izg*:&?ezg perhaps they

| ought o be wmade é@wlﬁaly so and not partially.




CJUnGE Dop that 7 1itaral~

IB: 1 don't thimk yeu can §%§§
iv. In some gense it 1ls true, §§ﬁ4iﬁ gome i% isn't., It is a
glitteriog gensyality that won't always hold watey, Charley,
as you perfectly well kuow. In many instances they ave wot

- courts of the state.

LENANN: Of course, you aaa;sag that Bule 64 mord

of takes us back to conformity in attachment, and zhigrﬁaalé be
. comsistent with that idea. |
e CHATRMAN MITCHELL: The present proposal is that
3&3@ 4(e) be ai%&?&é g0 that the fi?@ﬁ sentonce should read:

| “Whgnav@% 2 sﬁa%u@e of the United Sta%es or Rule

’ I?1éidj of th&s@ razss oy ah 9?&@? of court % # *":

- | §haﬁ is youy gl@a&ﬁxe? Do you wi&h to adopt that or
- not? It ds ﬁ?@p@&eé’ﬁﬁﬁ% it be adopted, as undevstand it,
vith the mental remervation that at our £inal meeting we

may abl&%&?sﬁa it.

KE‘% X move that that be done.

Miﬁiaﬂaﬁ gifﬁsEL&% ALl in isve@ of %ha% say “gya"* o

'5_ @éﬁﬁwaﬁyg 1t is 8o @gﬁgfﬁéQ wbassis agreed to.

Now, Chalrey, ge~an‘

JUDGE @L&%E}* The present suggestion is for £u§%b§§
‘addition at the @gﬁ of (¢) on the §§i§tf$§$ﬁ;§¥j aeége breugh% o
. | o
| MR, E@ﬁ@ﬁ* 1 %keagh% the ﬂhaixmaa’s Sﬁggesﬁiaa cover~
@d that. niﬁa’t you insert the words "or. @ﬁ a sﬁgzé” the

,ﬁ@§é§“ﬁ§ﬁanav§gva statute of the §ﬁi§$§.§§a§§$a9§,ﬁ£\g<$§&t§??
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ICHELL: No, I d4dn't insert that.

Phen I misunderstood,

BllL: I read what %§@ §$§@§%%$ had in

Why wouldn't that cover it?
RE: Perhaps it might.

HELL: I would 1ike to know just what we

' The point, Mr., Chairman, is that the
Supreme Court of the United States loug ago held that you could
not serve upon & pon-resident owner in the federal court with
rewpect to an attachment of bhis ?éeyswﬁy nade in the state,

g# has been commonly believed that our Rule 64 changed that law
and made it now possible, That hasn't been decided, The Supreme

‘Court has held since that vule was adopted that 4% was applic-

able where the gﬁg&%k&%&% bad been wmade in the state court be-
tore wemoval of the case to a federal court, but it appavently
| basn 't been decided that that very convenient practice generally §
- sanctioned in Léﬁiﬁigaa,‘S&gsagausﬁﬁﬁa, and I guess almost |
everywhere, definitely is applicable in virtue of the fact
§§a% thie vule applies guly to & statute af‘thé'ﬁﬁitsé States,

MR, LEMANN

@y

11 the change that you suggest is &éﬂ@ﬁaéig
parhnps you would go beyond the attachnent cases. 1 am wonder-
ing if ﬁﬁ%%agg in "state statutes” ﬁﬁu;é,ﬁaﬁfﬁéka-ig beyond the
cusen that we are thinking about. §>&§§§$sa’%ha amendunent |

t

suggested here would algo take you just as far: This is the




Piddler anpendment here,

Mu, DODGE: Yes.

MR, LE harley, if we decide that this ought e
be done, did you approve his wording or did you have another

wording?

et me say, Me. Dodge Was suggesting that

| perhaps we could accouplish the same result by pa%%i&griﬁ'ﬁaﬁ

. vword "state" in this place,

MR, LBNANN: Yes.

JUDGE CLARK: 1 should think it would be wiser fo

apell it out, because there has besn question raised sbout this.
| igiis~gﬁ iﬁ@@?taéﬁ %hiﬂg,'aﬁd i should §higE §ﬁat man?.% §éa§%
‘might Bay, as they seem to be prone to gay;ﬁthg% no shéng&’%g&
aflected becsuse the %ﬁi@»ﬁ@k@?& could not have gnﬁ@ﬁﬂ@ﬁ 8O
important a @ﬁ&ag@ a8 this without magiag'gére of 1%, 8o

| while § think Mr, Dodgets sﬂggﬁséi@a textually might cover the
problem, I thisk if e ave golog %o do 1%, it:ﬁeaza be ﬁiaé% ﬁ@
put 1t in a separste sentence; to wave a flag, so to speak. |

MR,

DODGE: 1 would rather see it that way. I think
it is a very iumportant matter, If ahaﬁé is @agvﬂ@uht about that
question now, it cortainly ought to be resolved by these rules.

DEAN MORGAN: The €.C,A. has held that the old rule
'agpiiaﬁ in some of the cases.

DODGE: Rule 64 may cover it as it stands now.
DEAN MOHGAN: But it hasn't been ruled that way, has
449 | |




 added at the end.
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PROFESSOR MOC

RE:; Just the opposite,

DEAN MORGAW: Every case I &avé soen held the other

VaY .
MR. DODGE: Y have seen cases holding the other way.
DEAN MORGAN: Holding that 64 didn'¢ ehaﬁga the rule,
There are a nuwber of cases, aren‘'t %&eﬁéj Bi11? o
@E@FE%%@E HOORE: Yes, in two or three cirouits.
JUDGE DOBIE: As I a@ééfst&gé‘ﬁh@ rule now, under
%ﬁ@ Big Vein case and the aﬁ&grs,‘yaﬁ can't proceed originally
to get into court of the United States, but 1if an attachment
has been had in state court and then it is removed, it then goes
into the federal court with the attachment banging onto it.

zsa@t.%hgt true, Charley?

JUDGE CLARK: That ie correct, except that there has
been the belief, argued in certain of the law reviews, that
~Rule 64 did actually change that.

31B:  Your ides is that we ought to indicate
whether or not it does? i

: Yes,and I don't mee why we should not
indicate that it does, because I agree with Mr. Dodge. It seems
frrﬁﬁ be & very desirable thing, If it can be done im a state
f §§§§%, 1¢ alwo ought ¢o be done in the federal courts in cor-

 yesponding actions.,

1 would like to see the Reportert's language

MR, TOLMAN: Wes your language the same as that of the
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Fiddlar recommendation?

JUDGE CLARK:

DEAN MORGAN: Yours is a little different, I think,

JUDGE CLAR Yoo, The suggestion which I gave you

I suppose limited it to diversity cases, and that is the point
1 want to bring wp. I will vead ggu;%h@ two and see which you
like. |
;“5&@35@% to the provosions of Rule 64, this Eﬁlé -
| shall also be appiieaﬁ&@ whenever the action might bave been

prought in & court of the state" -~ and that is the limiting

part -« "in which the district court is held, and the law of
guch state ailéwﬁ for such service.,"
The ?%éﬁlér saggﬁstiaﬁ wag broader and wauld spglyxéx}
| %o the federal qaesti@n easﬁg alsag
| *Subject t@ the pravési@aa of Rule 84, this ?ule
shall also be apyli@ahla whenever the law of the state in which

the district court is hold, existing at the time the ?ﬁﬁ@ﬁy §$¥ﬁ

”mxtted by Rula 64 iﬁ seugh%, provides fef such aeyviee.

‘aie w k&, Prya@ came in at thi& paint »6s

JUDGE ﬁLAﬂK: ﬁe are now on Rul@ 4(e), Mr, Pnyr. e

o can pick qu%_%@is:sgmmaxy @f,mig@ and look at §a§§;5;_3]2§ |

vaﬁiag %aa h@gﬂﬁ@iﬁg of & suit in faéaral court by aﬁ%&@’sfl

x wa& gaiﬁting @ut twe alﬁaxnﬁ@ives here. @g@ 1§ g

isies wniah waalé aésp% f@r %&@ feéeral aaurﬁ the 9&@@%&@@
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allowed in the state court for any federal case, The othoy
alternative was to limit iy in effect to only diversity cases.

I have no strong feeling eithey way. I thiok yvou can mske s

greater logleal argument for the diversity cases bsoause those

are to be made comparable to the state court procedure,
MR, DODGE: The brogdey @%ﬁt@@éﬁ% of it covers that.

JUDGE CLARE: The broader statement does cover it.

MR, LEMANN: What cases other than diversity §®§i§
é@%ﬁaﬁ% the practical problem? What cases other than diversity

would you want to dnstitube by power of attschment?

JUDGE CLABRE: I should suppose you wmight have the
problem as easily in any of the federal question cases., We
asva g great ééai of @rﬁi&@fy debt collection actions in %%@
fedoval question cases, 1 would have %o take each case and
look up the specisl jurisdiction, |

| I was thioking of the Faly Labor Standards Act. That
is often a wage collection case. |

@m@;£§ The wrule might well be made goneral.

MR

‘ FLL: Charley, you said on page 5.
JUDGE gz;ﬁ;g @@lﬁ? page 1 of %ﬁ@ drait of amendmente
1 bave referved to 1t ounly quite &aéii&e&ﬁy; 1 aald ﬂisixgz@;é}»;-_-z
was much o be sadd. | :

ﬁ? You haventy giwéa us language.

JUDGE CLARK: You will bave o look at my summary,

57353;5&;*@& § of the sunus E*y.

MR, L

N Ves, but that is Fiddler's language, s
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I understand 1%, not yours, You Eé?@@*% given us any language
on this point., Am I right? |
| JUDGE CLARKE: That ds wvight. It came to me directly
from My, Fiddler. |

N3 The question is whethey his language is

the best language to accomplish that, It could bs done by Me.
Dodge's suggestion, by adding the word “state." You say you

 weould rather make it euphatic, even though it should be obvious.

E?@ Dodgets suggestion vwould be very simple, to put in the word
Tgtate” after the words "United States™ in line 2., Is that
right?

DEAN

HORGAN: Yes, but the pei&ﬁ was made that you
ought to make it move specific than that, and that this language
on page 5 that Piddler suggests is more spgeiéia.

MR, LEMARN: Yes, 3 und@x@%aﬁﬁ, but I an wondeying

whether that is sufflcient ?@&s@n to reject Mr. f@@gaﬁg BUg-
gestion, because I ﬁ@ulé think §ut§3§g in %ﬁa word with
7?&@&?@&6& to ”s%a%a" w@ula ahviaugzy ﬁéhiﬁ?@ the reaultﬁ How~

&@éy gould éa@kﬁ_%ﬁi- Thay ﬁ@ﬁiﬁ ask, "Why did they put ia the

"ﬁf*gﬁgtﬁﬁéﬂ ﬁha%jagﬁar g@gs@a would there &@? Wouldn't g

. that leap %o the eye?

DEAN ﬁ@%%ﬁ?e I1% aigh& leap to ﬁh@ aya, but ae% tﬁ

 the mind of sons civouls aaagts of sgpaaiﬁ. Thst is what 1

77:;f5ﬁ@u1ﬁ leap to kis miaé?

 am %kéﬁkigg.,
gﬂe ‘ ‘

?. What does th@ ?&urﬂh Circuldt juéga think
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PROFESSBOR MOORE: It wouldn't leap to the mind 4f the

conmittee didn't explsin what that word meant.

That is the resson we pub it in, I would
think, so even %%r§@§%11%%$ Judge would understand why you did
i%. i

MOORE: 1 think without some sort of explape
ation there would be difficulty, perhaps, #with just the insev-
tion of the word "state."

ﬁg, LEMANY

How does this Fiddler langusge §@¥$k§f
you, offhand? -

MOORE: 1 am in general agreement with its

purpose,

JUDGE DOBIE: Will you read yours again, Charley, and

the differvence from the Fiddler language?

EMANN: He hasn't anything on the éubsa@t;

3@5@3 CLARK ; ?ég, 1 have one. I wmight say 2% ﬁ&&

one that ??ﬁﬁ@%%@@ Weight, ny assistant, wrote, so I have@?ﬁ

Peally w

| Don®t we ﬁéva a special rule about at-
’%3@%@%@%, and #0 on? It seems to me they could make an argument
'ﬁﬁgé'%égﬁ rule wes exclusive on the attachment, the guaaimia4§am
-.gﬁﬁﬁéﬁiﬁiﬁﬁ, 12 you just put in “state" heve, i don't see any
- ume, I8 we are going to make the ék&ﬁﬁ%, in not making it §§

1&&@&&3@ that can't be mistaken.

wx

@?&%E CLARE: X @izz giv& you the twe provisions.,




"Subject to the provisions of Rule 64, this §ai@
shall also be applicable whenever the 13@.@£ the state in which
the district court is mié, existing at the tlme the .geﬁ;éﬁ;@éy
permitted by Rule 64 is sought, provides for such service,”

By the way, I am not at all sure that that “existing"
glause is very ssgasgagy, I think that would be obvious SRYWAY .
1 should slmost think you could leave out that part betwesn the
. 9o conmas, ?h&%liﬁ only adoroment, anyhow, '

"gubjeet to the provisions of Bule 64, this rule
shall also bs appliégﬁia whenever the actiocn ﬁigh%VhﬁVQ.hﬁﬁﬁ
_%?@ugﬁi_iﬂ 2 court of the state" -- that is the limiting @%gésa e

v'“ia wh&gh'%h@ district court is held, and the law of sugargﬁgﬁg
. allows fow s&ﬁk géﬁvige;ﬁ | _ ‘l‘.

| MR, DODGE: What is the difficulty about making it
spplicable even if the case had to be E@aught»ia-ghe digtyict

gonirt?

JUDGE CLARK: v?hé’@iziieaziy, a8 I see iﬁ, ié ?éxéiy
_l'ﬁﬁa@watiaaly bﬁ%ﬂ1§%§§?§:1$¥§ b?»thaﬁyyi The éaly éiii&éaiﬁ?
 that flﬁﬁﬁ ie this: ' It might h@»saié that this is an extension

by rule of a sult on a federal claim. :if_never gas bésarééﬁé.

. Therefors, it might be considered as s new apd perhaps unusual

 In the came of diversity, 1 think that it is easier,
W':jﬁéﬁﬁaaﬁ«iﬁ has been stesdily emphamized, and is now move thanp '
'7§$e§,5t§§§~i@ @i@@rﬁiﬁy:egaga,thg f@éé?&lvéﬁ&?%'is only acting

really as a sort of representative of the state in iaaﬁaﬁﬁag,.:




the state court right of aotion, and 42 1%t is it ought to do
80 as completely as the state court does.

PODGE: We didn't make any such limitetion in

MR .
Rule 64, which meems Lo me probably to cover this point; but if
there is doubt about 1%, I should think it ought to be made
plain that Rule 64 is applicable as %o any action io a f@é@?él

sourt.

o

1 don't object %& that.

1 move that that clause be added.

MORGAN: I mecond the motion.

DEAR

JUDGE CLARK: Before you put the motion, what do you |
- think of my query as to whether that 1ittlie phrase "existing at 5
‘ghe time the vemedy . . . i8 seﬁgﬁﬁ“ is necessary? '

MR, DODGE; Teave 1% out.

- JUDGE CLARK: Do you want to make your motion leaving
", that out, then? |

| MR . ﬁ@ﬁﬁES' §xis§iﬁg at the time. |
CHAXRMAN MITCHELL: ?e.geﬁ.#ha record straight,

' Charley, will you dictate to the shorthand reporter here

7§lﬂf§$§§%iy what the &&%ﬁ%&%é@n is, and in what rule?

JUDGE CLARK: X will in just a minute.

- Do you want to leave that out now? Ia'tﬁa% your
motdon, My, Dodge? |
MR, I

0DGE: Yes.

JUDGE CLARK: This will be Mr. Dodge’s motion, '

. seconded by Me. Morgan: that theve be added to Rule 4(e) the



f@ii@ﬁi&g sontences

“Subject to the provisions of Bule 64, this rule
shall also be applicable whemever the law of the state in which
the district court ig held provides for such service.”

MR, DODGE: Yes. That is exactly »right, I thiuk.

MR, LEMANN: I vonder whether ﬁé should say “this
§aﬁagﬁa§ﬁ” instead of “ruls™ in iine 1. Reference to the rule
' would gover all the ruls, 1 suppose, ir might do so.

MITCHELL: What 48 the guestion there?
MR, LEMAN

W: The question is whether the word "rule”
should be changed to "paragraph” in the firet lime of the
- anmenduent ®

CHAYBMAN

MITCHELL: It should be limited to this
subdivision (e). What about thate

JUDGE CLARK: I undorstand. I was trying to rmember
what we h§§ done @i@@ﬁhayé; I gaéxﬁ 1t is right, but I g&g'ﬁ

vemombeyr for the momont .

| S0R MOORE: We use “gubdi@iaiﬁﬁ'ef this ?ﬁiﬁq”_
JUDGE &%ﬁﬁ&é all §igh§&-
| CHATRMAN ﬁiﬁﬁﬁﬁk&s Now éi@t%ﬁ@ %hsﬁ over agaiag ﬁial
yﬁﬁ gi@&s@, #o the reporier wizl bava the record aﬁraigﬁ%a
| JUDGE @kﬁﬁx - "gubject %ﬁ the g?aviﬁi@ng of Rule 64,
‘ffﬁhig subdivision of this rule ahsll aiga b appliaabia whenever
i t&ﬁ 1av of the state éa which the district court is held provides

- for such service.”

CHAYRMAN MITCHELL: Is that satisfactory? Thet i




.

oy

agread to,

JUDGE CLARE

I want to vaise one gquestion in %Ei@
@ame general connection, but I suppose it @ﬁg&ﬁ to come WOre
properly as o (d), the one Just beforé. This is the suggéaﬁi@a_
@&é@ by Profesgow Moore, who sugpests ambigulty in the phrase
Yagent suthowimed by law to receive service of ??@ﬁ%ﬁé“ in the
final clause of Rule 4(d)(1). He argues it is not clear whethey
"law” dncludes (1) the common or geueral law, (2) s%g%aﬁ§s of

the United States, and (33 state law, including states, oy

whether “igw" vefevs only to (1) and {2). Woore argues that the
intention was {o vefer ouly to federal law,

1 don*t know whether this 48 anything that we should
do anything more aboul covrectiang or vot. This now is at the
eud of 4(d)(1), servide of process upon an individual. The
whole provision is: |

"or by delivering a copy of the suumons and of the
e@myiai&% to an agent authowimed by appointment or by 3&@ to
reoeive service of process.” |

Ome sugzestion 1 bave ig “authorized by appointment

E o by g stabube of the %ﬁéﬁ@érgﬁaﬁaﬁ oy by the common law %o

raceive servies of process.”

I don%t koow that I would necessarily say you should

; :f§%h§ & change here, I would 1ike to have Professor Moore pass
om iﬁ; Thewe was & little ambiguity as %o what the word “law"

meamt., Bhall we try to clear it up or not?

PROFESSOR MOOEE: X don't believe 4t has caused any
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trouble because of subdivision (7), which permite service to be
pade in the menney prescribed in state law., While there is
- probably & little ambiguity, 1 don't believe that i% has resuli-

ed in any trvouble.

LEMANN: ¥ would say that "by law® is pretiy

general. I move we pass Ghis, :

MR. DODGE: Second the motion.

JUDGE CLARK: gzl'gighg.

CHAIRMAN MITCHELL: No action is taken. That is
agreed to. |
| sﬁﬁ&ﬁ CLARK: % %aiﬁk perhaps I ought to say somew |
thiag in the way of commitment for bu?iai in ean&a&ti@a with
the sﬁgg§$zieﬁ fox service rumning thraughaut the United Stgtes.
1 pera&%&liy thiok it would be a desirable %kiag, but i am n@t
- going to argue it very strenuously if the ﬁammiﬁtee %ﬁin&s it
should not be done. | | | |

The language ai-tﬁ@_ﬁégghéaa case 1 should say_%éﬁ.
protty byoad, and indicated we had power., @E@wasﬁual'ﬁiﬁaaﬁi@a
is that the Covermment does h@vé s&wviﬁa ?aﬂﬁiﬁg‘th?ﬁﬁgﬁgﬁﬁ'ﬁhé
United States.in a great many @§$3ﬁ4iﬁ~§ﬁiﬁh it is 3a§§§§$t§§&'
I was going to say prﬁ%&biy all. ﬁhﬁ%lmigh€;h& a ;itgla,atéﬁég. Af
At least 1% ds true in the an%itﬁﬁﬁt ﬁaﬁﬁﬁ.l‘» |

 The case ﬁhs?s this is gaiag %§v§@ most applicable
is to help out private litigamts. You will notice the restric-
tions are still fairly extensive. In order to sue noW you must

 bave, of course, federal jurimdiction t@.hggiﬁ with, and then




39

§é¥h&§g more importantly for the immediate purpose, venue.
Venue in a feéagal gquestion case must be ian the defendant's
state; in diversity cases, in either the plaintifi’s or the
dofendant's state. So the situation 48 a good deal resmtricted.
| Thers are quite a few cases where it<€@é$ seen rather
unfalr to allow the action of the é@i@&ﬁé#ﬁ, bis baving gone

é&s? taagﬁ?afiiy from his own state, to operate that you are not

vL  shla to raae& hiﬁ. That is the sgggss&iaa hexrs,

Lot me point au% two or th?ﬁ@ alternatives.

ﬁ;;zgggg MITCHELL

If he has a place of abode ieﬁt

s

ﬁeh&ﬁé, you are all wight when you say "g@né tewporarily.”

JUDGE DOBIE; 1f you ean £ind somebody thore,
JUDGE CLARK

K: Yes, You may remember that Judge
Holtzoff got quite intevested in this, snd there was consider-
:,ahie aeéﬁgﬁgaaﬁaﬁgé £rom h&ﬁ'ﬁhiab is summarized ia,mylaaﬁaﬁgy,
gis gu@ati@@ came up paftiéuiawly as to fea@k$ng a dsfﬁ&é&&ﬁs
ia that Graber case he ?ﬁlﬁé that he could not be ﬁsaeksd.
E@,ﬁ%@&gﬁt that wae ﬁrﬁtty-difiisﬁit,ﬁg far as tgs court was /
concerned. | :J - |
There is a ﬁuggastis& g?&ﬁ some of the a@maralﬁy
| 1gw?era for allowing this exﬁeggien a8 ﬁe foreign &t%s@hmﬁat ig
7"%@%&1@@ else is ﬁ@ﬁ@g ox garﬁgﬁhmaﬁﬁ. th&t iﬁ, y@u eeniﬁ sﬁzll
. be able to ﬁi?&ﬁ% iegaiga a%taﬁhmanﬁﬂaaﬁ of the state; or, as
| they put it sg&eifi&aily a% the top of pag@ 3: ' "
"4 party may aleet e@ ka?a pragesa w&ﬁh a @1ausa a£

foredgn aﬁ%aﬁhmeﬁ% iasued egndieiaaeé ap@a %hé iaaaiiiﬁy ta
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gerve 4 sunmops upon the respoundent within the digtrict, even
though the summons might otherwise be served elsewhere in the
. state in which the district is located.”

There might slse be a questlon wiethewr, if sﬁg extan~

‘ﬁi@§-§é§é to be made, that ought to be limited only to &

li@ﬁ@?gi question end perbaps not to @i§s§si$y cases.

| 1 just bfiag'ﬁhi@ up and say that I think that would

';lgﬁ e nafural and normal extension. 1% is possible that it
 should be left o Congress, 8¢ I an not ga&ﬁg to press it sube

stantially.

CHAYRMAN MEITCHELL: My foaling about i¢ s that, of

aeourse, the Court approved §§g§'§¥¢%i§&@a of the rule which

éxﬁéaé§§-§§§1§§gﬁiﬁg-éi progess and ﬁaéﬁana to the whole
state in which the 53@%¥i¢§ ﬁag‘iﬁgﬁtﬁé, and fundamentally
the principle is a&ah that by the same token we could make &
rulgasaking graeﬁga run thvoughout the %ni@ﬁ.

i was shooked at that time. I mm frenk to say I
didn*t think they would sustain that é%ﬁéﬁﬁi@n tha$.w3 had
&%ﬁéﬁpt@éikg rule, 'ﬁu% I am perfectly aaﬁfiéénﬁ thant iifwa"'

went bafore ﬁeaggess and ygegesﬁé a rule ia gxivaﬁﬁ liﬁig§ﬁie§
| to allow & plaintifd in one sﬁaﬁe to sue & maa oo idont ia
California and to serve a SunmoOns @ﬁlhiﬁi'if the sull was
brought in New York,to drag the fellow across the ﬁati§n1$§, 
respond to a suit in another state, they would raise & howl
about it and would not approve it. Bver ﬁiﬁ$§'§ha‘§§¥$§§é$§§

has baen ﬁﬁgggigﬁﬁ, the jurisdiction of the federal court has
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been limited in tervitovy. That would be suchk an exiraordinary

departure that I thiok Congress would get up on its hind legs
and do something about 4%.
i don'% want to fggé that. 1 don't seo why we should,

Theore wee o coréain justification for what the Court

did, There was something about the state limit whieh #plit it
up dnte districte. The old rule was that the federal court

dould not serve s summons outside its district. If you left

§§§ state a8 one district and divided it into regions, they
could serve anywhere in the state, That was a sort of pallia-

tion or excuse for the Court's sustaining our yule which allowed

Suwmons o §§§@§§ﬁ o run outaide the district but ﬁ&%h&# the
Iimits of the wiate in ﬁk&ﬁﬁ,%ﬁg distriet i&,l@aaﬁaée |

I think 4t was that limitation that probably enabled
or induced the Court to sustain the rule, although it is havd
to sew whﬁﬁé-tﬁﬁ é&ggarégeé is in the logic between that wnd
8 Tule gﬁ%ﬁgraﬁ?§§é§é in the United States.

1 think you wili,éﬁgﬁ ke %éaaﬁzé for yourself with
Congress | i

NN: It dossn't appeal to me at all -~ mud %
am not o member of Congress - that I é@é&é;bé sued in New
York and that I would then have to go in and move 29# a'ﬁﬁﬁgéﬁ
of venue, and that iiﬁaui&'ﬁhéﬁ ba'métigeamiﬁé argument that
~ the plaintiff confused his own iﬁﬁé&; and %ha£>ifs§9u1é %ﬁ'gé%
to all that. L |

FRSSOR MOORE: e, Chairman, I make a suggestion

i




48

that I think would be quite helpful asside from process runuing
outside the district, and i¢ isn't very revolutiomary. That
: would bs to permit original process 20 run saésﬁhaﬁ along the

iines of the subpoens, outside the district, and bring a man

0
88Y, 1@@ 3§§@$.~ That would be @@?y helpful ia certain meiro-

- politan areas where ygﬁ have muitiple ga?%éés to the litigation.
BSome of tﬁsg veside in Connecticut, New York and ﬁé@ Jowrsay
there ave some in Philadelphia and wome Just acFoss the line
i%uﬁ%i&g&?ﬁg' 1t would not work gﬁy great bardship on & man
.e$_§ﬁ1aaﬁg@a§§'1ﬁ@ miles,

JUDGE DOBIE: You put it on practically ﬁﬁa sane basis

- a8 the summons of a witness in a civil case,

PROFISSOR M

IDORE:  Yes,
¥y But 1t would be open to theoretical

ue,; LEMAN
objection, and 1 think that it is bardly worth it to get

oty t&g@ you would raise and opeuning the
~door to the possibility @i'gagéﬁgiaﬁtaaﬁ the reaistance that
you would meet on 'bhat ground.
It 48 like burning down the house to get vid of the

»""ﬁigas; - Just ﬁéighiag one thing against the other, I don't thiuk

~ the evil which now exists is:égiﬁie&aﬁtiy great. |

| JUDGE CLARK: You might 1ike to think of Judge

Holtwoff's case to get a concrete thing, You will fimd that
at the za@}aﬁ.ésga'? of ny &&ggaﬁf &%iéaﬁﬂi&é@§u§h$§ §§_é?ﬁéﬁf
of commitment for s ¢g¥117e¢§§§m§t,ai‘aauxﬁ e§#16’§§%;§a1iéiy 

be served outside the distyiot, and thus that the court was
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poweriess to make the defendent pay bis back alimony so long
as he remained across the river in Virginla, That is bhov he
got out of serving the ovder in alinony.,

Polnting out that 2 siniler situation could arise in
- many @%hé? citien where there is a considerable metropolitan
avea locsted in adjoining states, the @piéi@ﬁ called for an

amendment to Rule 4(f) which would allow process to be mevved

- within the territoriasl limits of the atate in which the district

‘court i held or within any district immediately adjoining
. that in which the process is issued.

JUDGE DOBIE: I would think that langusge would be
pretty difficult to construe. Don't you think so? Immediately
| adjoining. 1f you were going to do it, § %@ulé very much
rather see Eﬁﬁfﬁsgﬁw gaﬁrs§s sagg@a%i@ﬁ'éﬁé specify the number
ol ﬁiiééar'n | |

‘MR, LEMANK: What is our provision sbout a<ﬁi§n§§§1§h@

L

vefuses to appear in answer to a sﬁhgeaaa? ’aﬁ we S8y §§$§:$k§

 court which issued the subpoens oan punish him for contempt, ov o

S do:you have 0 #0 %o the glaﬁe where the giﬁaaas 1s to gunish

E h&a for contempt? What is tﬁﬁ rule on 1¢9
b éeuft know aha% the answeor %@ﬁlﬁ bs,,
The sule is the ﬁ$§ﬁ$5¥%aﬁ vule,

Rule 45(e) 1s a particularly good one.

 Rule 37 4 the one I am thinking of,
Charley, the second 5@3%@&2%@ |

vﬁﬁﬁéﬁéaiﬁéﬁi,ﬁﬁ ?§$§§§3§§§~ﬁﬁ§§géz©§ nll ﬁéﬁgéys
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affected thereby, he may apply to the court in the district

where the deposition is taken for an ordey vompelling an
BUBWEF o

Under that you %§§3§ have to go to where the witvess
as , &ﬁévégéﬁ iz snalogous to Judge Holizoff's case. You could
not ¢ite hin fop contenpt by an order g£=§h§ court in which
‘the aotion was pending. 1 think yéﬁ’ﬁaﬁié.gst into some gﬁsﬁa
‘_ 25§§$ about what you would do about witnesses, aigé, if you
§§¥§ gaﬁ&g %é axtend the process in actions. What are you
going to do about the case of witnesses?
Look at Rule %5{£§s

@ﬁﬁilnwa by any person without adeguate excuse to obey
& subpoens served upon him may be desmed a contempt of the

- gourt from which the subpoena issued.”

GHANN: Of course, that doesn't really say what

you can do about 1%,

JUDGE %ﬁﬁﬁgg. it dovsn't say how you punish him. 7

_ That is right.

PROVESHOR MOORE: 45(e) allows subpoens for trial
to run outside the district and to fovee the witness to come
100 miles. If yﬁ# run the subpoens effectively %&%ﬁ'ﬁgfg b4
should think the court that issusd it would have the power o
bold ﬁh&% witness in g@ﬁt@@@%? |

MR, LEMANK

1 How would it get him? Would it go out
~ and get him 100 miles avay in snother state? Thes could Judge
ﬁﬁl@%ﬁfiigﬁﬁigh this §§§.§§§ s@agsm§ﬁ7i§s§@72i§eé:i§§ milten from




bis courd?
PROVESB0R

MOORE: He doesn 't have anything €to warrant

the ovder being served initially on him over theve,

JUDGE bos

I8: 1 should think if & man was outside the
state and within 100 miles, snd the wan wilfully refused %o
gome, the court that issued the subposna would have power to
punish bin for contempt of court, all vight.

S’héve somewhat the feeling of the gentlemsn over

 '§§§?, that unless this thing im very important, it might be

 well not to meddle with 4t, If it is important, them we ought
to do it.
Do you really think theve are many cases that arise?

PROFESSOR MOORE; 1 don't know how many numerically.

You see them svery now and then. You often see them in third-
§§¥%§ practice, teo, The person who is t&i§éap§§ﬁ$ed in lives
'jagg across the rviver in §é§ é&?g@f.;ﬁhilﬁ §§§ main action ié
ever in the Southern ﬁiségiéﬁva% New York. Yet you cantt run
 third-party §§é@é§§ $£§$§§i?§1§ %haﬁéér

You do séﬁ.iﬁ in reported aésag inveolving neceasary
 and indispengable §@§§$§ss

| JUDGE CLARE

_ ¢ We did have such & case as that which
involved a gontlemen who soon becamne Chairman of %ﬁﬁ'ﬁéﬁabiiéﬁﬁ
National Committee -- Mr, Gabrielson, I don't know vhether
that bas &ﬁy sonpection aﬁrgéﬁg ¥e just let him go im that
'_éagﬁ;. Uaybe he should not have been let ga;;éagaayg That was
"8 case of sn attempt to bﬁiag Bim in e sn additional party.




He was not indispensable there.

MR, PRYOR: Since alveady, under the preasnt rules,
you can subpoens & witness within 100 niles even though he is
outside the distriot, I should not think it would be much more

provision for the service of process. I am

inelined to favor Professor Moore's gaggﬁé%isﬁ,, I think i%
would be & desmirable thing, | o
CHATRMAN MITCHELL: Is there a proposal pending?

¥r., Hoore's proposal is that you

would coordinate it with the subpoens of & witness in a civil

- ¢age and make the process #gé éuﬁ%id@ the diégfiat to éay @ﬁi@%

within 100 @iisa from the gigas wheve th@ court. is sitting, o
?Eﬁ??ﬁ%%ﬁ :

;mﬁgﬁs ?Bagg might be a little p?@bl@m
working out the 1&§g&ag§, hﬁ% tkat is a&s@aﬁialiy %ﬁaﬁ  $ am |
.yxﬁgﬁainge _ 4

JUDGE DOBIN: The 100 miles would take care of élii
 these communities adjncent to big cities. |

?&ﬁfsﬁﬁaa MOORE s ﬁaasidﬁrgbly, yos.

5@3@3 CLARE: How would this do? This ﬁaalﬁ be (ikg'

A1l process other than a subpoena nay be servgﬁ
anywhere within the territorial limits of the state in ﬁhzghf
the distriot court is held and at any place without the district
that is within one hundred miles of the place e£»§ha hearing or
tr4a1® «» no, that wouldn't do, ™ % » *© within one hundred
miles of the" -

JUDGE DOBAE: ¥ ¢ * # place where the coury 2s:§i$§§agg“ i




a4y

JUDGE CLARK: Yes. 1 don't waut to use "situs,"
“ % % &% of the place where the éia%%&e% gourt is held."

ma N3

Did you say "of a place where the di%%?%@%
court is held"?

DHAIBUAN

That is the polnt you made about

gotting the lauguage right bsecause of %ﬁ@féigﬁﬁﬁgﬁﬁ places where

the court g%g&g be sitting. |
PROFESEOR :
CHATRMAN

MODRE: Ves.

MITCHELL: And you bave to continue:
¥ % % % gnd when a statute of ths United States so
provides, beyond the territorial limits of that state."

"
L0

Yeom, I would add that at the end.
CHAIRMAR MITCHELL: The fgﬁéamﬁnﬁai-gnegﬁiga is

whether we want to enlarge the jurisdiction -~ and I use that

word advisedly -~ of the district courts by allowing their

. process to run out beyond the limite of the state, provided

thay don't go beyond 100 miles from the place of trial. That

~ proposal has to be carefully worded.

What i# your pleasure about that? Do we cave whether
we aéQ9§ tk&@ or not? There iz no motion.

MR, PRYOR: I would make this aﬁggssﬁiﬁa, in i%@n of
",fkﬁ suggestion of Judge Clark, of how that language should ba
~ ¢hanged in the last sentence of (f): | |

"4 subpoena may be served within the territorial
15&&&5 ??6?&@%@ in Rule 4B5."

fould you not a&@%&gi&ah what you have in mind by
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saving instead:
"process may be served within the territorial limits
as provided for the service of a subpoena in Hule 45."

JUDGE CLARK: § think wo capn get up language to cover

this.

MITCHELL: The cgﬁés@éa which we really

~ ought to decide is the fundamental one whether we went process

| fii should have vea%&é "ao."

 Lemmsn vote "no."

to ‘?a;a that way. 7There ave n good many tricks about ﬁzéx?émg
3;% and the Reporter ought to have %&ﬁ@ to work that out,

| - JUDGE mﬁzﬁ»:‘"' % move we adopt this idea and allow
the wording ééifl it to be made later by the f;ﬁé?@?%@%

MR. PRYOR: X sgeond the motion,

amm: ALl in favor of the aﬁag%a@a of
ﬁh@ principle say "aya - z't is agreed to.

gg o LIS i

TN

z m ag&iﬁs% it.

| JUDGE CLARK: Do you want to vegister an objeckion,
ke | |

Yos. 1 am against it. ,
i+ Did anybody vote "no"?
¥ did,

DEAN MORGAN: I an inclined te; wﬁa "no" on f:%am
uR,

PODGE: I éién*ﬁ wts at 9&1. it z haé‘rgsaﬁa&ﬁ:_
f:gmw xmﬁm: M, %’qlsm,m-

MR, LEMAN

: And Wr. Dodge @sid if he voted he would




49

wote “mo."

IIPCHELL: Amd Mr. Dodge not voting.
We probably bhad better take & second look at it when
- we see the draft, Charley. What do you have next hers?

JUDGR CLARK Hay 1 suggpost sgain to the committes

that I hope you ave followiag the sﬁaggﬂsaém summary, and if

there ig mom

ething you would like to have brought up, X don'd
o, _igﬁmﬁ to shut it out. I am now proposing just o bring wp
the things that I think most essential, so please go over any-
thing in between. |

The next I have myself is Rule 6(b) as to time.
This is g sugpestion that the admiralty people have gaés much
o, but it is @giy.?&iﬁ* to smy that %&ém are others.

| One of the district judges in New York, who was not

so divectly f@;ﬁ the complete proposal such as the admiralty
ipﬁ@@h had of fered, f%ﬁ:@ﬁgh@ that ﬁﬁé? could be velieved of some
burden by » more general rule. The question afisefg 28 to the
effect of a stipulation for extension of time to plead, or
extension of time to do anything, for thas ﬁéﬁﬁ@?a |

This iéaz é?& old story in a way, bescause ¥ think we

bring it up at about every meeting.

JUDGE DOBIE: The propesal is that a stipulation
whall be binding on the court. |
JUDGE CLARK: Thet &s their proposal.
JUDGE DOBIE: I am mgainst that, hook, line, and
sioker. -




JUDGE CLARK: I am, too, that w#ay. Thervefore, I @?ém
pose something in between which maybe you are ageinst, too,
but let's look at it. That 1s at the top of page 2.

May I say that the admivalty people, I would BRY, 88
1 think nmany lawyers, rather nove tﬁan Judges, foel that the
stipulations of counsel ought to be %igﬁiﬁg; The Haritime Law
1,&5&@&&3%1@& in general wants all stipulations binding.

1 nover have liked that too much because the couris
ﬁg&é_ﬁa take responsibility to hkeep business golng, @k&yvtake
the blame, and they angﬁt to have %E@ power. 1 dou¥t like to
gee the power go out of ﬁhs'ﬁguﬁt‘s hands . | |

On the other hand, as a practical matter, wost of
these @ﬁipniaﬁien@ are &eséﬁatéé, aaé %hé@@ ought to be Qbﬁé-
way, I thiﬁk. of ailaw&ag the iact to p£§?&é1 ganayallﬁ @ﬁil@
the raspoasibili%y s%&yﬁ whars it sk@alé be.

A% any rate, at th@ %a§ of page 2 1 nade this sugges@
tion, This is at thé Lop az yags 2 af my a&gg@@ied aﬁ@ﬁﬂﬁﬁﬁts
| '#ﬁiﬁ time. 1. am aarvy that this 18 a8 1&%%1@ broken up a&é,ta .

. have %o give you éiiiaﬁsa% pgg@ranabgrs;,kag i had %é,dggiﬁg_

T couldn't get the work out any a%ﬁé?”@gy; This is at the top

”“;;eﬁ page 2 of thé suggested amaaémsatsa -

“The aaur% Bay diﬁeet its gla?k %e sgeept. ;f’"
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a2 pending case?

JUDGE CLARK: Yes, I tried $o make it defisitely
1imited to those orders that are permitted under 6(b), Ceriain
things are e¢xcoluded and you can't have extensions of time.
That is why I put in the language at the @néﬂ

Yany gzigﬁlaﬁi@ﬁ s s+ o o the axtaat yarﬁi%taé in
| this rule,”
And : guoss there, %ou, 1 ghﬁa&d say "in this aab*
élviﬁiéﬁs" That is what I meant,"in this subdivision of th@
mig oM | |

JUDGE DOBIE: 1 don®t object to anything that dossn %

take the altiﬁata power agay fron %ﬁs Qﬂﬂftg I think iﬁ ia

more common awong southern lawyers than smﬂng otheras, to d@i&y

things, I ﬁa§*£ think we would do very much ﬁiﬁh this rai&

heve, 1 would not be in 3@?@? in any way of taking power away

from the court, | |
ngﬁ»géﬁéﬂﬁs This means, Charles, be could iasue a

genernl ovder, then, that the a%ipﬁistiaﬁ shall be ?Qﬁéi?ﬁé;‘

DODGE:  In all cases? |

DEAN

MORGAN: In #ll cases, yes,
MR, DODGE: The Reporter said that he meant this to
be limited to one case. |

DEAN 401

Fo.
Charles, did you understand Bobta giatemeat that i% wase

o be limited to an order in a particular easa?

JUDGE CLARK: No. I meant to make it general. iﬁf, think
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8 good way to put it would be, instead of having %§@§i&1 ovders
3& emch cume omch $ime it comes up, to have a general order
which would last until it is revoked in all cases,

0f course, I would not see any objection to a judge's
saying in all canes except antitrusy @és%@; This would put 1%
completely im the sourt's power to do @%ﬁé it as it wished,

MR, PRYOR: You could have your general ovder stand
exeept in any one particular case where he might otherwise
diveet. Isn‘t that true?

MR, DODGE: I had in mind the possibility of a rule

that any stipulation shall be received unless disallowed in

g particular onse by the court on notion of somebody.
CHATRMAN MITCHELL: How do you know whether he is

going to dismllow it or not? You sign the stipulation and

you don't know whether you have an extension or not.

=

1 X %ﬂiak the only argument on this would
be In the wvery bmay districts vhere you would have to go to th@
'ggégﬂj Is it giﬁi&g any Etrouble in New York? With ug, if we
have an agreoment to extend the time -~ and ordinarily the
Judge spproves it -~ it is very little trouble to leave 1% with
hiz secretary aud say, “Show this to the judge when h@iéaa.a'
moment to spare." The judge ordimarily will sign iﬁ;yx'%ﬁiaﬁé

| JUDGE CLARK: 1 don®t tiink it will cause you a great
deal of trouble. 1 know the judge who has been talking to me
about 4t says, "The clerk hands up a bnaeh.éz,thﬁaathiﬁggy and

we sign then off as fast as we can, without looking at them."




B, L¥ W: I would not ag@«aé with Judge Dobie in
his reflections on the delays of the gsoutherneva. I $hink the
admiralty bar, however , is notoricusly used to years and years
of litigation. I guess they don't think much of extending time.
Ordinmarily in olvil cases, at least the plaintiff's lawyer is

not anxious to keep on delaying %&xi&gap

- JUDGE DOBIE: To be paﬁeaﬁy frank, geaﬁm not in
: %@ district ew‘; but in the i:ai%eé States Court of @p@ala.
i éi:‘ag aourt, we as_ve had &ezfe trouble with the Government than
everybody ﬁaéé put together.

N: That is my limited experiemce.

JUDGE DOBIE:; ‘They always claim -~ of course, General
Mitchell has had emperience with this -~ that %t;ey‘ are uader-
staffed, and a1l kinds of things, and they oan't possibly do
this within that time. | |
JUDGE CLARE: I ma‘.i.d Zik& to put thisg itz B i&%‘%ie
| broader setting, too. It may vell be that you would 11ke to

. pass it now asd let's see what the admrsﬁy gemitﬁae may

ﬁg om At. 'i‘l%is ia typiéaily the type a§ &h&ag on wme;& 3 ismzzs
4% vould be perfectly dreadful to have two mepavate rules. 1
s s comparatively small matter. You aagigi not to have ft;é o
| think about it, either lawyers or ‘ﬂzehéééh._, You do it ome

o ﬁsy or not at all, e

| I can see mo Justification ﬁh&%ﬁﬂav@r for 2 éifﬁeﬂnﬁ

. rule. That is one of the cases whore, when, ;& and i..;é i:!t& time

- eomes, I think g@mwy}i somep lace, s&ﬁéﬁﬁ&?&[gh@zﬂé m&ea =

53
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deternined effory to see that the rule iz uniform,.

CHAIRMAN MITCHELL: You mean unifors in admirelty and

¢ivil actions?

JUDGE CLARE: Yes, in all district cour{ civil

matters. I don't know that we need to do anything more than
look at the matter now. This i@ ome of the matters that the
Haritime Law Associabion makes a great deal of. 1 venture o

Eag’i%wé that most associations and, I think, lawyere

 generally, would react that their stipulations ought %o be
observed, | - ' |

Don't you think so, Honté? Veu

14 you 1ike to have
your atipulation disvegarded? |

MR, LEMANN

i It 48 a sort of unrealistic question.
Bxcept in abuse, I think when you talk abous @ﬁl&$gﬁﬁ§§ﬁ>53_ 
time o court will APPTOVE itg . | |

- DEAN MORGAN: It ié not confined to igrgé towns, i?h@
éﬂﬁg@ in our éiéﬁ?iﬁ% @n@& bad to make a rule that he would

ascept no stipulations,

MR, gé%;%fg 4 an§gﬁsa;ii wa&ié:ha?@ to be a ag&é
where abuses had developed.
1 wove we pass this suggestion, Mr. Chairman.
CHAXRMAN MITCHELL: I% hgs'bﬁeé moved that ve pass
this point ﬁith@nt;é@ti@a; All 4n iava? g&§~“ay§¢“. It 48

 agreed %o.

JUDGE CLABK: Again I trust that you ave following

the suumary so you won'¢ avérlaak.éf&ngigg;ug gﬁgﬁ&i&g; 3




58

The next thing that I suppose will be definitely
before us would be this proposal of the Ninth Clreuit. Do you
want to pass that until you hear from them?

Didntt we agree to hear Judge ﬁall'ﬁﬁig

Wy

afternoon?
MR, TOLMAN: He just said he could not arvange it
this atternoon. He wanted to appear tomorrow afternoon.

MR, LEMANN

L

ﬁé should not decide the gaag-wiﬁﬁauﬁ

néaring counsel.

DEAN MORGAN: We could decide it like the justices o

the peace -~ decide 1% %ai@@é hsayiag argument.

JUDGE CLARK: I should like to throw this out, hut
1 guess we should not do anythiog. I should like some day to
strike out Rule 12(e) altogether. |

You go to the ath@r g@xtrene.

JUDGE %L&ﬁga i suppose g@, There is a baggy miééls

~ground, isn't there?

22

MR. LEMANN: You don't say much about it, 80 I guess
 we can pass it. : o
' JUDGE CLARK: 1 have said & good deal about '?fﬁ;%fﬁf:ff

'.diixérsﬁt %imﬁa. 1 wrote a ga&phlat £$¥ thﬁ Amﬁ?ieﬁn ﬁgr

'

Association which I ontitled, ﬂsmnnw Pleadings " in whwh ,,

- .,‘x appeared as something like waving 2 mé sigg in imnﬁ, ii K

"‘V"ﬁay use the aiﬁila, of a bull.

Jﬁﬁ&& aeazg. %haﬁ 3& the raﬁséy for that, Ek&?l&?? ’

 ,_ 'X£ y@a strike out the rule, wh&t would yau do?
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Then you would have to attack the plead-

ing for faillure to sitate a legal claim.

JUDGE DOBIB: You don't think there is agy‘éifisgs@a@
between stating & claim and stating it so indefinitely and
inconclusively and so vaguely «-

JUDGE CLARK: There might bo theoretically a ditfev-

snca, but I thisk practically it is %@iﬁily.haﬁé to work out}
and so far as I can see, wost of these motions for more definite

statement don't am

ount %va§§§ puch., This is just a queation
really of practical usege.
JUDGE DOBIE: There are not many of them, ¥ think.

JUDGE CLARK; Oh, yes, there ave. I aw sorry, but

there ave. Look sgain at my swmmary, page 23. I first start
with the statement of a good district judge, Jomes, in Ohio,
who vefers to a particular cases |
| “The facts heve present a forseful argument for the
elimination of Rule 12(e) of the Rules of Civil Proceduve. Too
often such motion is used g@ieiy for the purpose of delsy » #% v
and so forth, “Ite elimination would cause no serious incon-
venience to any party. Adequate procedure has been provided
foy disvovery of necessary information im Rules 26 to 37."
There ave some cases. In the aiz vainm@s of Pederal
Rules Service published since the 1948 amendment tegguls 184¢)
beocame effective -~ that was the amendment to strike out motion
for & bill of particulars -- there appeayr 109 published é?i&i@&%

on motions for o more definite statement. Io 28 of these vases
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the wmotion was granted, although usually only im part. In 81
cases the motion was denied in ita entivety.

Then there is a Turther discussion.

JUDGE DOBIE: When the motion is frivelous, the judge
has oouplete power to deal with it, hasn't he? Do you think
Justice is veally delayed by these ma%igﬁé, which of course can
be frivolous? |

& JUDGE CLARK: I th&ak it i@, somewhat, yes. It
ﬂa§aads somewhat again en the place. It is true that wany
districts pay so little at%@a%ian to the motion for move
definite statement that no great barm is done.

That, very interestingly, seems to be the situation
$§_K§§ York whers they have a very long motion calendar. 'ﬁaay
have almost wo motious of this kind, I have talked to some of
%ﬁﬁ judges there, and they say they have prastically a@as,’
which is iﬁtereaﬁiﬁg because ﬁh@ @xga%i&ﬁgé ﬁﬁﬁ&ﬁ 50 éiff@s@aﬁ »
from the one Judge Hall is going to tell you about, |

To pass that, X %hink whaa yan have this nambsr ag eaaes
where the judges ait down and %?it@ feﬁgai opinlons and gﬁanﬁ
thém in only about 20 per cent of thé @asasisaaé then ounly 6
part, you have 8 eaaaide&abl& wante. |

MR, PRYOR: 1 don't see thgt there is any h&?ﬁ in
1kaaping the rule in. G&ﬂsral;y such ﬁ@ti@n& avre avaxyulsé,
sre they not? Owpece in a wh&la:tﬁar& aé sope wmerit in them. I%
. seems %o me there aauid.hé,ses@ avgument for leaving the rule ia.

MR, LEMANN: There is nothing before us on this. The
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%&g@%ﬁ@r dossn't make any proposal. He doesn't propose any
change. Couldn®t we go on, Wr. Chalrwan?

CHAIRHAN MITCHBLL

o

Arve you making any proposal?

if the comnittes would consider i%, 3

would just move to strike out Rule 12(e}, yes, certainly. Thas
is ny view,

MR, LEMANN: You didn*t recommend it. You said "there

E 2

48 much to be said,” 1et's pass on to the next matter,
. DEAN MORGAN: Much bas already been said, hasn't
thore? | |
JUDGE CLARK: 1 might say that my sssistant, Pro-
fessor Wright, wants to bring up a question on imposing costs,
Ho said $0°add to the end: | v
"if the m@tian is'éaaieﬁ and th@ court finds i% to
have been fnterposed fox purposes of delay, %ﬁ@ court shaza
'§QQﬁira the moving pa&ﬁy to pay the @%har party ?@&3@&&%&@
: axpaa@@ﬁ 1ﬁeu§§$§ in opposing the m@%iaa, iﬁ@lﬁﬁing ?@&E@E&bi@
attorney's £@g$.~‘ | ’7 '
| 1 throw that @ﬁ%; 2 ga&ﬁs'iVam géﬁtﬁgg aldjﬁaél%éﬁééu'

'-?fi never 889 & gauxt do g&yﬁ&ing much ﬁiﬁh %hat kind of ?ﬁﬁ@fo

| 73% is a good @aﬁ in t&ﬁ@@?, at any ra%e.v
Qﬁﬁiﬁﬁaﬁ HITOHELL: If y@u Etxik@ %ﬁi& fuzs @ut, %h@ﬁ
 & iallew wn

Bgﬁﬁ

MORGAN: I think if the experience in New York

 were general, I would vote o strike it §a§, §§e§a$§‘¥§§§@[§s

po doubt they E&?@,basﬁ_aﬁuaiﬂg,gt;ﬁgﬁéa ﬁgemgﬁﬁgasig§;?§§ does
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not make any difference how often the motion is denied, it
delays the game a little.

CHATRMAN MITCHELL

H §E§§§S@ 2 felliow gets uwp a come-
plaint and %ays,‘"i was badly hurt, bit by the defendant AS 8
vesult of his negligence.” |
DEAN MORGAN: It is very s@iﬁ@m;%ﬁa% the complaing
s sueh that you @sezsiéﬁ*t auswer it. Thut is the only time
 *1‘%§i$ thing is supposed to be applicable. - |
h CHATRMAN

MITCHELL: You get so far away from sny
pleadinge that amount %é &ay%ﬁaag that you have to start in
and examine the wituesses on dspesitiana to find out just
whaﬁ the case ia all about. | |
DEAN MORGAN: And when he makes it more definite, you
 §@§?§ know gﬁyﬁﬁing'm§f®4aﬁaﬁs it %h&ﬁ you did to begin with.
12 be makes it more definite, he throws the book at you, He
tells you eéverything that could gasgibiy have happened. You
don't know anybthing more about iﬁrtheg than yotu éi@ wh@& he gaV@
you @ géﬂ@#al gtatement, |
DEAN ?ﬁﬂﬁi@z» Wouldn't you %ﬁaasfar the objection,

really, though, that a good lawyer has made in good faith to

this motion to dismisa? If that is %ﬁe $§1y romedy, wouldn'®t
there be an inclination for the rather liberal approash we now
hgvs in the motion to dismiss, to be hardened into move §p$@i§a@
requirements?

DEAN MORGAN: There is some place for iﬁi)hg%-iﬁnis

 something that can be abused. New York lawyers abuse bills of




particulars, and &agi@aglﬁg make wore definite and certain, con-
tinuously, those people whe just want %o delay a1l the tiwme.

DEAN PIRSIG: Isa't the vemedy there the one which
has been sugpested, gone penalty for unreasonablepess?

DEAN

MORGAN: VYesm, there ought to be.
MR, PRYOR: That would serve s&za detervrent, even if
the courts sre inclined to overlook such sanction. |

CHATRMAN ELLs Is theve a guggﬁﬁﬁi@g that ﬁ@

BIICH

strike out 12(e)?
JUDGE CLARK: 1 suggest that we strike out Eale i@ﬁe?
CHATRMAN MXTCHBLL:

Do you have an &1%&?@&%@?

JUDGE CLABE: I gather that is & little too advanced
for the eeamitﬁé§,4s§ perhaps we might consider that turned down,
 The al?argaﬁi?@ was this: Add Yo the end of ﬁal@ 12(e):

"Y# the motion is denled and the court finds it to
hg#e been 1ntar§eﬁeé for gar§eaaa of ﬁ&l&y, the court sﬁail

require the woving party to pay to the'athag parﬁy the resson-
rsblé exgansea incurred in opposing the &9@2@3, including vreason-
able attorney's fees." | | |

MR, LEMANN: X think that possibly would defenmt ite
own purpose, The Judges are net going ﬁa be prone to impose
attorney's fees. Ii they felt they had to, 1 think they would
be perhaps disinclined in overruling the motion. It is o hayd
thing to get a judge to dos | |
q As the Reporter hinsel? said, be never knew that kind
of provision te amount to gaytaa;aég} 1 ‘_:ths,ngf&xi*g -gmﬁ E;f'{é: L




81
construed as a suggestion %o the judges that these motions were
in disrepute with the committes and ultimately with the Supreme
Court, I gather that would be adding fuel to the fire of the
group represented by Judge Hall, because it is really going to
.%ha other extreme from what they propose. They want %o reguive
more deflinite statements %o begin with,

If we adopt this suggestion which, as I say, is sort
. of slapping down the idea of making motions by having a penalty
aﬁ?gseaﬁéé, I think we really would start a leot of remonstrance.

CHAIRMAN MITCHELL: I should think this proposal about
12(e) nmight well wait until we have had our hearing on Rule 8,
they ave so closely velated. |

JUDGE CLARE: All riéhﬁi

There is one other thing I might bring out abouy
this general ﬁaié 18, In (£) the last time when we had the
amendments we extended a little the motion to strike to make it
avallable to a pleading to which there was no response. Nr,
Walter Armstrong said that this ocught to have a pfavisian 8ini~
- lar to that in 12(b) and {é),eanvggﬁiag~this wotion into one for
sunsary judgment @E@n natter @utsiﬁs the pleadings was weceived.
| 1 should think theoretically that was true. I should
think they aée? ‘much of the same ilk, so to speak. 1 have sist;
seen any cases which bring this up.. I;éen¥i3kge§-%ka%_it-igﬂg,
‘ﬁgﬁrmacafﬁeséeé as A practical ﬁaﬁtﬁﬁ, But~§§$6?e%;§&il? I do
think it is the same,

You remember we added to (b) and to (o) the pfasisﬁga 5
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that if affidavits or other matter was presented, the situation
in effect became one for summary judgment. It always does, in
fasﬁ, unless the éigtrisi Judge drags his feet, and the district
Judge iz practically never golng to drag his feet b@@ﬁugg he
doesn't see the material until it is all presented to him by
the clerk, anyway. \

CHAIRMAN MITCHELL: What is the use of changing (2),
_ because if a fellow has a ground for SumMAry judgment he never
'ﬁéald make a motion under (£),
, JUDGE CLARK: ‘ﬁrg Hitchell, look at the m&t@%i&l‘iﬁ
(b}, which starts "IZ, on a wmotlon # % &,V ?ba gsame is in the
second sentence of (gzg Xt was Armgirong's sugg@gﬁign4n@
CHAXRMAN MITCHELL: I nﬁ@ergtﬁﬁég but if you read
(£) you find 1f there is ground for making that kind of motion
to strike, the fellow is going to act under (b) making a summary
Judgunent case Qui of it |

JUDGE CLARK: You could have a question of insuffi-

cient defense, and that would raise a similar kind of issue.
| I think the suggestion is tka@xéﬁiéally sound, bu¢ I
don't think it is practically very important . That i@ mﬁ'.f
reaction, | |
CHATIRMAN Szfﬁﬁghga Yie bave g@né_gyits a ways alx@ééy
in allowing certain motiouns i@ &»summary Judguent case. ,’
| JUDGE CLARK: The next direct suggestion I aavé 18 .f-
as to Rule 13, and this isfé suggeation faé b?iéging up claiue

 that may mot fully have matgréﬁ/buta%§a§5a§$=gegily‘;ﬁ'ﬁhé’@aség
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The guestilon has come up 8 great deal in @@mﬁgﬁtiénh
t %&%ﬁ third-party practice. If you want to see the @u%ﬁ%i@gt
as it is rajised, will you look at my summary on pages 3§.an§»§3,

Béf@f@ I discuss that a little, I think I haé batter
‘suggest definitely what I think might be a chavge in the rule
here. I am suggesting that in Rule lﬁ(bgjther@ be mdded this:
| "The @§a§m need not be due at the time of ssr?i@é,ai-
the pleading if'i%fappga?s reasonably iikﬁiy to be dm@'atvﬁhs
éim& of judgment.” | |

Another suggestion intended for the sawe end is to
add a provision iﬁ (@3 to %hé same general nature:

YA elain heretofore cognizmable only aftey opposing
party®s ¢laim has been prosecuted to a conclusion may be assert-
éé 88 a counterclainm,” |

?ﬁaﬁ_alﬁgrnatiV@ apells out the actual situation where
this guestion avises,.. |

.an if you will turn to my little expléaati@a at the
foot of page 32:

Diffionlty has avisen where the passenger and driver
of one car, both injured in a sﬁlliﬁéén, sue the é?iver‘ai the
other car, and defendant wishes to implead the pléiﬁtiifwﬁﬁﬁvar
%o assert indemunity ggaiﬁst any danages thgﬁplaiﬁgifiépasééaggg
Hay recover., imgl@aéﬁé is not proper, since under the rule it
nay b@iuseé only against “a person not ?aéeﬁ'ﬁq the a@%iga“§7a
%eyasSMQXaim wilil a@%rli@ becauge the plaintiff-driver isra@%;

~a go-party to the defendant; and a:g@uatergiaimgiﬁ thought %o rg}
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be iﬁpé@gagisiaag,'&aligg the implesder and cross-c¢lain rules,
the counterclaim rule does not specifically agth@?iza the plead- ’
ing of contingent claims, The solution has been found in what
8 eritic refers to as s "1ittle morality play” by which the
claims of the two plalntiffs are severed, the plaintiff-deiver
i8 then able to be impleaded in the action brought by the
pkain%ifisggsséngﬁr; and the actions are then sensel&éatsﬁ

again for the purposes of trial. Would it uot be éssi?gbla.t@

make this iegaﬁdamaia gnneeasga?y by specifically gu%harégiag
pleading of contingent claims a8 a@u&?@@glaiﬁa?

That is the reason for the suggestion which I made,

MR, PRYOR: The ¢rouble I find with the aaggesiiaa is
the %axda “if 4t sppears reasonsbly likely to be due at the
time of judgment™; "appears to be™ is pretiy vsgua.' I think it
would asaampiish the purpose if you provided a eﬁuntegglaiﬁ;f
frwhataax the olaim was existing or eeaﬁiageﬁ%. |

JUDGE CLARE: Yes, I ¢thick that is right. I think

probably tha% language is too vague that way.
Another way might be to take out that sort of éénti@»
genoy and say this: | |
"Phe claim need not be dus at the time of service
of the pleading if it is due at the time of the emtzy of |
Judgment.." N
CHAIRMAN MITCHELL: Vhat you mean by that is that when
ﬁnu come to %ha'aaﬁrg of the gnégmsati.ig it 48 then due 39@

can assext it. Your previocus assertion éﬁes&@t.smegﬁirié'
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gnything 1f you get ¢to the point of judgment before the clalm
matures.

¥R, PRYOR: On the guestion of when you can plead a
eounterciaim, as to whether or not it is going to be dus when
the case comes to judgment, you cantt tell until sfter you plead
your a@uaterclaiﬁa_ I think if you said §@§ can plead youy
 counterclaim, whether the claim is existing or contingent, it
» ¥%§§¢§ care of the sit#&@i@n, »
h 5&3@% CLARK: That i3 the idea., There im wo question
about it. The word "pontingent,” of course, is not a4 crystal-
aleay word itself. |

MR, PRYOR: 1f you take care of it in any other way,
there is a certain vagueness about it that it seems to we ie
not desirable, |

DEAN MORGAN: You can conceive a case, Chayles, where

the decimion in the main action would end the contingency.

JUDGE CLARK: Yes.
DEAN MORGAN: That is what I supposed. Otherwise,
you would have the whole thing hung up im the sir. You nean

contingent upon the outcome of the main action, them.

JUDGE CLARK: Yes, that is right, in this kind of

: oase. Of aaufss.‘: ﬁ#s trying to state the thing move broadly
even than my yarsszaiég cane ﬁhighfraiaéé ths'i$33§3 '§j§i§ﬁ§§
Know that it was necessary to limit it §$rt§a§,pa§§iwg1a§ case,
which is f&ﬁh@# striking in the way the eeartﬁvﬁﬁisé to get

around 1%, bacause that is a case where aﬁzaraiiy it would seem
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the court should be able to dispose of the matier in owne g@%iége
% was trying to @%atﬁ-i% 28 a penerality. 7The alterna-
tive I gave you was to hit practicslly only that case.
B, PRYOR: A very »are case.
DEAN MONGAN: Vould you want to plead ag a counter~
¢laim a ¢lain where the coutingency ﬁaazéé'ﬁ ond with the main
| action? 1 don't quite mee why you should be permitted to have
_ that @ & counterclaim and hold up the whole judgment.
E JUDGE CLARK: If the contingency is emded, sure, but

I suppose that is coveved by what we have slready ia the gaieq
We use the word "matured.” I don't know that that waﬁaglmagh
difference. Our Rule 13(e) now providesm:

A élagm which either matured or was acquirved by the
pleader after serving his pleading may, with the permission of
the court, be presented as a counterclaim by sé§g1eaaaﬁai
pleading.” ,
| This is veally only an sxégngiaa on the idea of (&),
but this claim is not going to mature, to use the word ”ﬁaﬁgf&”
instead of “contingency,” uﬁﬁ%l‘thé Judge states what he is

going to do in the maln 5e§1aﬁgk

DEAN WORGAN: Exactly. |
JUDGE CLARK: Therefore, the time for supplemental

pleading has already gone by, The pleading @tage is all closed,

CHAIRMAN MITCHELL: Have we a definite proposal,
Chariey, on Rule 13%

JUDGE CLARK: I have made this in the alternative.
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I would 1ike t§ g@%'a %agggstgés. ¥hich would you prefer? Mr.
Pryor I think has suggested that be would take the one X made
on 18(b), but stating 1t a 1little differently.
MR, PRYOR: That is right.
JUDGE CLARK: Have you 1§§gﬁag@‘ﬁh&% you would suggest?
MR, PRYOR: I am not satisfied %iﬁh it entively, but

I would suggest™whether the claim be existing or contingent."

'w*ngé seoens o mévﬁkéﬁ is really what you want, I think %k@

1$ggu$§@ suggested here is too vague, ‘
MR, DODGEs Judge Clark, where is the discussion of
ﬁﬁe iaw and the notes on this proposed awspdment to Section
or Rule 13(b)? R

JUDGE CLARE: My suggestion I put under the impleader
rule, because it cane up more naturally under it. So if you
will look at my summary, reslly under Bule 14, that is wheve I
bring it up, That is at'page 32. It starts at the very %@%i@m
§£ page 32 aaé’ggag ovey on pages 33 and 34,

MR, DODGE: z%riﬁ thought 3kat‘§haﬁ phrase "any clain®
does not include comtingent élaims§ | | |

JUDGE CLARK: ?ha@lié right. The courts are hesitapt
$o do 4t, and I think they probably have some justification,
because you aéa~a1re§dy in our saﬁéivﬁsaéa {e) we make 3,625% =ﬁ
tinction where a el&im is not maturaed.

MR. DODGE: Under which rule?

JUDGE CLARK: Under Rule 13(e).

DODGE:  13(b)?




68

I am now saying that 13{e), the counter-
¢laim maturing, and so on, suggests to the court that it does
not have jurisdiction over this @@gﬁiﬁgéﬁﬁ glaim,

¥R, PRYOR: 1 think it should be covered to take care
@2 a case such as you just suggested.

Mr, ?&yar suggesﬁéé adding the word

"contingent." That is certainly the idea. 1 am wot entirely

_happy about “"contingent," because “a@aﬁiﬁgeﬁﬁ“ is a @@aﬁiagea%
ward,

| DEAN PIRSIG: Vhat other cases have we in mind beyond

the one specifically given here gﬁaﬁ night be desirable to dn-

¢lude and which are pot now available?

JUDGE CLARK: I can think of a@gé, 'Zrkagw of none
except the kind of case that wéli grow out of the agtian:itgaiﬁg
That is, I think you might have the same general situation move
broadly than merely the saﬁém@%&la case, I thivk 4t would be
a natural case where the judgment about o be entered is a |
 matter for which the person against whom it may be entered can
claim indemnity and claim 1iability over. It would be a good
thing i1f he could make that Qléim in the same action.

DEAN PIRSIG: If we used the language of the third-
party procedure rule and permitied it in aféasé agaiﬁaﬁfﬁhe 7
plaintiff in the aa%i@a, wouldn't that %gka.ﬁaﬁé of the peracnal
injury as well as other types of cases? That is the essential
 problem, as I understand it.

 JUDGE CLARK: Yes, that is the essential part of it.
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There is no gquestion about it. It eould be covered there,

MR, PRYOR: It seems to me if you just used the ward
Yeontingent " @s'i suggested, yau,ha§@ sufﬁi&i&&tfli&iﬁaﬁ%a@s
as to the kind &fveﬁﬂﬁiﬁgﬁﬂt claims in the language that is in
the rule, subdivision (b). That it must be a claim nay not be
connected - T am mistaken,

DEAN PIRSIG: I am afraid of the gard; I thiok 1t
would invite endless litigation over that.

" JUDGE DOB :

IB: Do you know a better one?

DEAN PIRSIG: 1 would follow the %hi?éégggty procadure
language, "permitted against a piaingiff.“

JUDGE CLARK: How about this @sgwéasiaa in the alterna-
tive I gave you? This would be an addition to (e), This is
sub%%ansﬂally the same as you have, Me, ﬁﬁyé?. ai%heﬁgh 4% does
not use the word "contingent." rThis,saﬁgégtiga i to add im (e):

'“A elaim heretofore cagnisa&le only after oypgsiég' |
party‘'s claim has been prosecuted o s conglusion may be assert-
@d as a counterclaim."

MR, PRYOR: ?ﬁ&ﬁ‘ﬁ&ulé seem to take care of i¢.

CHAIRMAN MITCHELL: Will you describe a situation éf
that kind? |

¥R. PRYOR: It would be the case that you supposed
here. |

JUDGE CLARK: It i# a case of indemnity. "A" sues
“B," and "B* iﬁpl@#ﬁs "Q;“ﬁﬁ“.wan€5‘ta any, "1 am aae‘ligblg'aj

allj; but if I am liable at all, I want to put in & claim agalnst
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A"

As it now etands, it has been held the rules are not
broad encugh to covey the making of this contingent claim
depending upon the iilability back against V4.9

DEAN MORGAN: Will you read that last one agaia,

Charles? 1 dida't quite get it,

JUDGE CLARK: This is to add to (o) a separate sen~

. tence;

“a glaim heretofore cognizable only after oppe

party's claim has been promecuted to a conclusion may be
pagerted ss & counterclain.”

BiE; Do you think that would be understood?

JUDGE 00

JUDGE CLARK: I don't know.
CHAIRMAN MITCHELL: You might put a note on the rule

to explain what you ave driving at.

JUDGE DOBIE: We understand what we are trying ¥o do,
but I am afraid the people who read the rule would not kmow.

PROFESSOR RE: I am inclined to think thie is one

MO0
¢ase whore trying to make the rule perfect will cause more
trouble than we pow have, In the eaalaa§§ wﬁieh is cited here,
the court warked it aﬁt protty well.

CHAXRMAN MITCHE
IOORE: - Let's see. How did they do 489

LL: What did it do?

PROFESSOR
MR, PRYOR; They split the cases.

‘2%

CHATRMAN g?ﬁ@fﬁgp . Bplit th&m,»an@;%;@a re-fused then-

again,
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MR, LEMANN: It has happened in only one case, Mr.
é&ai&ﬁaﬁa Ought we to make & change because we have had diffi-
culty in oune case in vwhich the egu&%/salvaé'i%, perhaps not
ideally, but practically satisfactorily? '

CHAIRMAN MITCHELL

: You say it hag avisen in only ovune
case?

MR, LEMANN: That 12 what I am askiong. I heard Wy,

_ pryor say it was s very rare case, and I heard My, Noore say
it hes come up in ome case in which the court was able to
f£ind & way to handle it, Bo I vevert to §$ general ?%iﬁ@i@i@

of not making & change unless ve have some real serious trouble,

JUDGE CLARK: 1 think it has come up more than that,
We cite three cases., It is the kind of case that im not unw
?@iﬁﬁﬁﬁﬁblﬁ-o |

| MR, PRYOR: It is conceivable it could gome up many

times, espscially in connection with automobile mccident cames,

:ER; LEMANN: My, Moore seems to think if we change iﬁ;n
we may ocreate some a%w problems,

JUDGE DOBIE: 1 am inclined %o think perhaps that is
the only situation in which it would avise, and that Professor
Moore is right. Dvery tiwe you wmake one of thésa_ehgagés;,yﬁg
throw more 1liability on courts and the partios and they wondew
what exsotly is m@a&ﬁ_ﬁy %ﬁagﬂ, 1 would be i§$1i§$§ to éﬁiﬁ ity
if that 1s the only situstion ia whiéhfa€7§¥iz§&a |

CHATRMA

¥ MITCHELL: I hear no motion. If there is

none, we will pass the subject and go on;
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Turning now %o %@1@ 14, the iamplesader

rule, the guestion is whether it was not & great nuisance, an
unnecessary nuilgance, to reguire a court order; and New Yovk,
generally backward, adopted a new provision of this kind and
oliminated that reguirement.

If you went to ses & draft, I héva a considerable
draft made up & good deal from the new provision which has
| recently been adopted in New York,
i Our rule pow, 4if you ﬁizl look at 1%, 14(a), requives
application for leave to be made to the couwrt before the de-
fondant may move ox parte or after service on notice, and so
on, for leave to serve a summons, and so on,

The suggestion, in @ﬁgaeﬁ, im that that reguirement
of going to the court é@ eliminated 8o that the rule wonld resd:

| YAt géy time gﬁﬁé?lsaréiae of process upon him a

plaint as a thivd-party

defendant may serve s summons and com
plaintifi™, and so forth,
JUDGE 1

DOBIE: Just delete the requirement that he
‘obtain leave of court, | | g

| JUDGE CLARK: Yes,

ﬁﬁglﬁﬁﬁﬁ ﬁxﬁﬁﬁﬁ&%s  Why éié wg %&guire him %@ a&taaﬁ

‘”*}1aavs of aéart in the first place? ﬁhﬁﬁ was our ﬁhsﬁry?

Jﬂﬁ&ﬁ c&agx @h@ga ig aome élﬁmﬁﬂﬁ of ﬁi&%ﬁ%ﬁi@ﬁ

‘“'¥'1§£% in the court to preveat delays. I ?éﬂil? don*t kﬁ@ﬁ’k$§

L:ff }raa1 that 1s in view of our general scheme of things allowing

'*7;'fp?e%ﬁy wide a@%ian, but at 1aast th@arati@&lly this migh§ ff{
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~ done in such & way as to delay the trial of the main action.
;(/’gg“f fz} fﬂé‘;’“"— v's"J
iR Bt To cover that I suggested 3 nevw subdivie

sion (¢), which is actually the New Vork rule, the fourth para-
graph of the ﬁ@g York rule, and %ﬁat‘agyagfs at the fg@ﬁ of
page 2 of my suggested amendments. That would vead:

“The vourt, in its discretion, may dismiss a third-
party complaint without prejudice to the bringing of another
action, order a separate %?ial\af the third-party claim or of
“"aéy geparate issue thereof, or make such other orders concerning
gﬁg‘gfagaeéinga as égy be necessary to further justice or con-
vendience, ig exercising its discretion the court shall consider
whether the contyoversy between the §hi?éﬂpg¥%y plaintiff and
the third-party defendant will unduly delay the determination of
the main action or prejudice any party to the action, A motion
to diswiss a third-party complaint pursuant to this subdivision
may be made after the third-party defendant has appeared in the
action by the plaintiff or the third-party defendant upon notice
to all the parties who bave agpearaé,“’

Concedvably that nay be a little too slaborate. It
18 true that under Rule 42(b) the court has pretty broad Qa@@?@
now for ovdering soparate trials, and g0 on, Nevertheless, X
#h@agﬁt 1 would bring ig‘t@'y§a4 1t is the New York provision,

MR, PRYOR: Do I misread this or should ;tnsay ”§£t§¥
the third-party dsienéaa%(has appaaxad’ia the action byrthe
third-party plaintiff”"? Ean %avaf"ﬁy §§$ pia%aﬁifﬁgﬁ Qﬁa?ﬁ

you moan "by the third-party plaintiff"s
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| JUDGE CLARE: WNo. The third-party plaintiff is wveally
the original defendant.
¥R, PRYOR: I understand that.
JUDGE CLARK: And he is the one who 1s bringing inm,
MR, PRYOR: I underastand that.

JUDGE CLABK: He doesn®t want to make @ motion ¢o drop

 the pevrson he has brought in,
MR, PRYOR: He might.

IDCE CLARK: You mean he might change his mind by
that time? o

MR, PRYOR: Yes, just as the plaintiff might want
to make a motion %o diemiss,

CHAIRMAN MITCEELL: 4 wmotion to éiﬁm;s§ & third-party
complaint pursuant %o %hi@rsuhéi$isiea uay be made by the
plaintiff or the third-pariy @eiéaé&nt ﬁé@ﬂ notice to all the
parties who have appeared after the third-party defendant has
 &$§@@$§@; It sé§$$ to we 1t i3 a little confusing as iﬁrragds
now., | |

§§§§E CLARE: X thiak youyr 1aﬁguag§ does sound better.
0f course, it is tha New York Judicial ﬂuuaeii*s recommandation

wgiah the New Yovk zsgasiaguﬁs has ad@pteéf

CHAXRMAN ﬁi@ﬁﬁ::;z wa?dufermward the same, is 1t%
JUDGE CLARK: It is Wﬁéwfwwwwé the sane.

Qﬁﬁﬁﬁsgaa_iﬁsgﬁg1 ﬁiemissai ei thﬁ ﬁharéﬁparty

plaintiff is now covered by our Rule 41{e).

gaggggxaaii % en vgryrﬁaeh in favor of the aﬁggagﬁeﬂ
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changes as ﬁa? mg that is concermed. We have substantially the
saue procedure under the €ivil Rules of gr@@@éﬁée éﬁ Iowa, ﬁhé
State Bupreme Court rules., I can't see any good reason for ve-
 §§i§i§g s motiom dn a case of that kiﬁés The defendant lan't
'géiag to bring 4o a thi@&wgaféy'éeisaﬁgnﬁ unless he has reason
rté do it,as a gaﬁerai.grag@sitisﬁa
leave it to the court in his discration %@séi@giss
'-1£ it should mot have been done. , o
‘ ﬁ?ﬁaﬁ ﬁﬁﬁﬁ&m The ouly difference is that you give
" _t§s pladntife 8 chance to get vid of 1% after the éa?anéan%,
 §§$¥@&§&¥%¥; is in, instead of ﬁ%f@?ﬁ‘> Th@‘aﬁiy purpose of |
 y§u§ motion to begin with is to ﬁﬁ&bié the plalntiff ¢o object,
| ign%t 1€7? E@ ié the 9&3? one who is géiag £0 serve ;ﬁa ﬁ@tiég'
;’.%ﬁgra@ | | B e
| :Jﬂmﬁg CLARK: v%%éﬂragsan.for making the chanmge, maimlg,

"ié partly, @fle@urss, not ﬁé have to ?an ea-%hs Judge. The

{"f}fjaﬁgg has to gass on ﬁﬁﬁmgh of thewe @?@%Fﬂ snyway. §a§§3y;7

'ﬁtae, and 3 %hink ge?ha@s nuch more s&. rage&y should %h@ yiain«

tiff be aatﬁﬁieé ta yrsvail. %%sz ig w&g the éaf@ﬂéaat ﬁ&ﬁﬁﬁ

*"-f';té cite him, &ﬁé he ought to be alloved ik

- JUDGE B@%iﬁi ¥@ﬁrg is b@ﬁ%&f ﬁhaﬁ the vexy eaggiﬁw

”ffl7f§§z$d New York rnl&,_ ¢4 yau are g@igg tn maka the ﬁh&ﬁga. 3:

fu?ﬁ g?eﬁe@ geu? ﬁgrding to the ﬁé? foyk wa;&, which iﬁﬁ?@w 1

':éaegs 4 wﬁeia ieﬁ ai new warﬁiag ﬂﬁﬁ ali %ha%,

KR, ?ﬁ?ﬁ&: Po get the matﬁér b&ie@a th@ eam&iﬁ%@@, p =

iﬁ_g“fm@ve that the aééieiaa suggastad or eha@g@ suggested %9 ﬁﬂie
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14(a) be adopted.

JUDGE CLARE: I want %o f£ind out how far it goes.

I an in favor of this myseld,
MR, PRYOR: Yy motion goss to the addition of sube

division (o), too.

JUDGE CLARE: You would add the %@%@?i&l from New
Yovk, too?

HE, PRYOR: What you have herse.

JUDGE CLARK: Judge Dobie has vaised a gﬁ@éﬁi@a about

adding that. Me. Moove had some suggestion that I didn't get.
What was that? | |

| §§§?§§§§R HOORE: I believe Judge Pryoy #aid that you
needed some provimion to allow the third-party plaintiff to dis-
niss hie aamyigiﬁﬁ, and I seld 1 thought that was now adequately
covered by Rule 41(g). |

. PRYOR: xy=ma%&@§ would be 1limited, then, to the
skaag@ made in 14(a) which you propose for the present, making
it wread: |

"4 sny tiwe after service of proosss upon him a
defendant nay serve a summons and complaing & & »,%

JUDGE CLARE: Awe yéﬁ going to take wp 3aparat§1§'ﬁh@
other material? Mr. Pryor geparates the question, and he hag
sow moved only as to the first paragraph. Then the question
will come later whother the second paragraph should be added.
The first paragrapb simply elininates the provision., The second

paxagraph vwould provide for motions to the couwd t@'@iSﬁigag_
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CHAIRMAN MITCHELL: The first pavagrsph desls omly
with the present requirvement of the rule that you have %o mske o
motion for leave, 48 that right?

JUDGE CLARE: That is right. It would eliminate that

)

motion.

CHAIRMAN MITCHELL: We ave agreed on that.

Now the second proposition is what?

JUDGE CLARK: The secoad pzeﬁaéiﬁi@n is one giving the
§5¥§i§s the wight €¢o make a motion to dismiss,

DEAN MORGAN: Vould you need that, Charley? Our rules
/dam'ﬁ provide for every possible motion, do they?
| MR, PRYOR: I think your ides goes further than giving
' ,%5@ parties the right to dismise. It gives the @@azﬁ; ip its

discretion, the poveyr to dismiss a third-party complaint.

JUDGE CLARK: Ausvering your gﬁ%étg@a sp@eifiaaiiy,
‘Bddie, ¥ remlly don'®t kuow. I only bring that up for discussion.
éﬁigiﬁazly. you see, in our ﬁuig we had ﬁ&@ i@%& that %hi@»ﬁﬁs
& sort of éis@réﬁﬁ@&&gg@%ﬁi#g, anyway; that you bad %o get the
 parmiss§$a of the court, We ave now going beyond that, as I .
think wve should, It is more nearly the @f@igaxy thing to allow &%
in a8 o matter of course, |

Now, do we want to leave some remnant of ouw fa&m@?
position and say that the parties a&y»stizl nove to strike @ét
on the ground that it will delay the case unduly? I mhould not
think theve would be very much occasion for §ki@ because, gﬁ#@r

2ll, what is delay im oivil action? That is one of the things




that we can be wmost generous of, appavently., I den't think it
is a very pressing matter.
| On the other hand, cougeéivably there might be @%ﬁ@%
of abuse. .ﬁy own vesction would be that it is a@%»v@ry nECHE~
sary, but it mey be conforting to the lawyers and the courts
to have it in. |
| That 18 about the best 1 can suggest. I won't feel
badly 12 you leave it out, but I think thie is one of those
v§§ﬁg§ﬂ¥iﬂg ehiﬁgg, really, perhaps s general ﬁémﬁﬁiﬁi@$7$§t ﬁ&
allow the wmatter to be delayed unduly.

Conceivably, of course, the defendant could wait until
- after the court has filed a meworandum of dééisaéa, and then
 start in doing it,
| CHAIRMAN MITCHELL: Suppose we put this in, and then
vwﬁ’ﬁill take a look at it at the tinal Qﬁ§§i§g, |
JUDGE CLARK: A1l right, |

CHAIRMAN MITCHELL: Is that_sg@@§&§i® to you?

JUDGE %&5&&% Th@e is agreeable to me, yes.
MR, DODGE: ?ﬁé@ ﬁs,aéaét %h@lgirﬁi saggastﬁaﬁvagﬁ*agﬁ
the se&aaﬁ? : | |
GEAI§$A§ &ET&EEL& Mo, H@ ar& &ée@tiag b@t&, but my
~ suggestion was that we adnpt ‘this seeté@g providing a8 in th@
ﬁéﬁ York statute, and then take another laek at 1t &iﬁer we.
‘soe the whole thing tag@thaginQha ﬁep@rtér:ean~$bi§k_1$,@yer
~ further, teo. | | | -

JUDGE CLARK: Thowe should be s smsll change in the




Porn 22 which goes slong with this impleader section., In the
firat plagce -

CHAIRMAN MITCHELL: Change in what?

JUDGE CLARK: In the appendix of forms, This would be
Yorm 232,
Fivat off, we sﬁrik@ out "motiou" in lime with wh&%

we hav& Just done, ‘ ' -

CHATRMAN MITCHELL: Yes,
 JUDGE CLARK: Then there is a small difficulty in

:  the language of the suwmons to which mome of the clerks have
oalled at%éatiaa; This mistake I speak of has nothing %o dé

- with this other matter. You will notice that the summons says,
“You aré-harahy sumuageé,“’éaé se @n,'aaé aﬁé.?ﬁqnzyaé to make
an "aﬁsw@r te the complaint of th@ plaiatifz & copy of which
‘ig hergwit& served upou you, within twenty éays aftay serviee
‘of this summons." |
?hat is no Zeager true aft@r our anendment of 19@&

~which steu&&seuﬁ the answer to the aamplain%‘ ‘The ruie ﬁ@ﬁ'?ﬁﬁﬁ‘

"f»,viéeg that the new ﬂ@faadant ﬁay s&sﬁey the plaintiif, but ﬁka$

’fﬁﬁhera 48 no aampulsien;

'  You sae, the éiweet eena&e%%aﬁ af the pl&iﬁ%&%ﬁ aﬁking
'fa ciaim aeer againa@ tha ;mpleaégé é@ﬁ@ﬁdant was takeﬂ au%‘%h&n.
- What we should do to correct i:ias.s gasvtieu:s.ar zniag zias. |
:f;tn this part of the summons,. o aﬁfaks»thesg»ﬁaxés “aa@ an
v“ aaswex ta tha g@ﬁplaing eﬁ %h@ glaint&iﬁ. a Qﬁ?? of wki@h ia

fhﬁrawitk ﬁe:v&é up@n gau" , ﬁ& amiﬁ tha% haeausa ya& d@aft ﬁé@é




L 5 mz lay "E&mﬁa& o %iﬁé@sﬂy ﬁexemam"

to answer. Then add at the end:
Yrhere is also served upon you herewith a copy of the

complaint of the plaintiff, which you may answer if so advised.”

JUDGE DOBIE: 8o advised by the vfﬂﬁﬁ?t?,

MR, PRYOR: Why wot just say “which you may answer."

JUBOE CLARE: ©f course, that ié what you do mean.
CHAIRMAN MITCHELL: 48 I aaﬁemt#aé ,I your proposal ie
to elininste entirely ¥orn 23, "Metion to Bring in Third-Pavty
‘Defendant." | |
JUDGE CLARK: Eliminate all the top, but not %o
eliminate the suwmmons. You can leave is; what we oall ¥Exbibit A.
' _,:'fakis away"gmsim% A" and call it "Qumﬁﬁé to a Third-Party :
| B@%@ﬁé&@ﬁ "‘

© CHAIRNAY MITCHELL: Do you think 42 you vead that
é%memﬂﬁ ifjimﬁ the record you would know exactly w‘%iaaiz you weres
doing? I think we ought to have it & little mowe specific for
the ?égx@ﬁa;ﬂfs record, 1 have i@efé?é aﬁ@ ‘Fowm 93, “Motion m
"sng b ?hii?d«@&rﬁg Degendant " %‘%ﬁa it ssye: |
' "zaaxméaat mwes 2@? 19&?@ ‘%ﬁ serve a i:mrd««;)ﬁ?ty
@fm@laim as set forth in Bxhiibit A heveto attached.” o
Th&t i& @1&&&&%’&@&. is ﬁhﬁt ?3@.‘%‘?

3 wum aiiﬁiaata an the i&m ﬁi sw%%sm

o %vm to and. %uemdiﬁs the words "gﬁmbﬂ 5’ and gubs%imﬁ& ..

Qﬁﬁi%ﬁ Bi‘&’ﬁmks Su%z&ﬁiﬁﬁt& izi Baxh ibit é? _
Jﬁ#‘?ﬁﬁ ﬁm: sa‘bs'sitate :f&%‘ ‘thﬁ warés “Ezizibit 5" %a*
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g i’? Z% 5 W er el %@ ?hiﬁé*@&?ﬁ? ﬁ@ gggﬁ@ﬁ% & "
CHAIRMAN MITCHELL: A1) right. Then would vou make
any other changes?

wone and complaing,” because we have

a complaint over there. This would be Porm 22, "Suumous and

Complaint Againet Third-Party Defoendant.”

MR, LEMANN: There wouldn®t be any motion at all,

JUDGE CLARK: No motion at all., 7Then we use the

_éﬁﬁerial as before, of both the summons and the @@mplaiﬁ%,
gxcept that we make that change in the summons, which I will

repeat, 1f you wish,

MR, DODGE: Wheve is the susmons?

_ DEAN MORGAN: Form 22,
| CHAIRMAN MITCHELL: 3£ you think that is slear, it ie
all right with me, | |
| ﬁﬁ@vxﬁxﬁﬁﬁi, Are you going to omlt from this summons
gny'waisﬁéaga-t@:gﬁé@ﬁwiag the complalnt? o

JUDGE CLARE: No., 1 am going to add 1t in a @@9&&&%@

gentence and sag that he may answey. R@ﬁ he nust amaway.

Why not elimiﬁa%a eatiraly any r@i@?@gﬁ@
tﬁ it 1% saam& %@ me rathey s%wangﬁ to yui in tha sSunmons
s@meﬁhiag that you may answer if you i&@l,&i&a;anagegiagg ¥hy
not omit 1t? B |
CHATRMAN MITCHELL

That indicates the fellow dossn’t

have to answer unless he wants to, if he is willing to take the

consequUences.




HAETE g st

MANH: You do summons him {0 answer it, but

it doesnit seen very artistic to me $o put in 2 sunmouns tha#

you may answer the complaint 1f you feel like 1%,

JUDGE CLARY:

let ue remind you, MHMonte, that the
complaint will be there. Refervring to the language I suggested,
% saids |

"There i8 slso served upon you herewith a copy girﬁhg
@ﬁﬁ?l&i&ﬁ of the §1§£§ti§$ ® & &N | |

it wea&é e your aagges%%aa that we stop there?

MR, L

| Wi; "® % & an apsver to the third-party com-
“plaint which is herewith served upon you," and omit "an answer
to the complaint of the plaintiff, & ﬁ@éy of which is served
ﬁg@n yaﬁ, g0 it would ?@&és

"Yaﬁ ave hsrebg sgmﬁaaaé Al y@gaér@é to serve upea
E@ﬁaﬁéﬂﬁﬁ an’ aas%&% to t&a,thiré«garty complaing, which ts
k@geai%h served upon you, witkiﬁ 20 éays aiiﬁr georvice of tﬁis
symaﬁns-apaﬁ you, exclusive of the day of service, I you #ail
to do sg, Judgnosat by éafaal% ﬁizl be takﬁn,“ end g0 on. |

1 understand ya&g sugg&sﬁieﬁ is to do all that ja&%
as 2’%&%& read 3%, but to add a paragraph: "and you $@§,&i$§'
| do it 4% gﬁﬁ i@&i lik@.iﬁiﬁf"» "if ?é@ are @o &ﬁ?i&ﬁéi“’ﬁﬁ%ﬁﬁﬁ%c
adding gnythigg wh&%hsx you feel like it, “You uay aassar.
which iﬂ@li&ély would be 42 you Saal 1ike 2%&

€§§£3§&§1¥2?§QSLﬁa Ksﬁﬁi eaaz alﬁéaéy gav&xeé? Eﬁ
sayg. nEf you ﬁ&;l %ﬁ é& BO ® ® #.% ?hgt &apiiss thﬁi f@a %&ﬁ
fail, ?iliiaglsf ox uawilliagiyg |
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it im just because of that @@@;ﬁ%&&@ﬁ
ia the last seantence that we vant to take out this lgﬁgaag@g
because there will not be a default here if you fall %o answer
the complaint.

| Monte, you want to bear in mind that wo awve reguiring
the original complaint also to be s3§@aégjaaé of course ve
should. A poor fellow who dossn't know anything ambout law gots
;,fgtﬁag§§§a%; snd he doesn't know what it is, It seems to me
%&&% in any event you ought to put in somewhere a statement of
ﬂﬁa% it dw,

i2 the poor guy weally doesn’t know,

o .

MR, LEBANN

you say "We are serving on you & copy of a complaint, snd you
don't have to do anything about it., You can snswer 1% yég want
o, and you don't need to answer if you don't want to.”

. JUDGE CLARK: The point is that I think you ought at
least to say, "There is also served upon you hevewith a

copy of the oo & he wgaiﬁ know

aplaint of the plaintif?,” becsus
what 1t is snd he may think ho still has to avsver that.

I would st41l be fnclined, myself, to give him &
1ittle fvee advice and add to that, "which you may anever.® It
'$§@1ﬁ ééé&tﬁﬁ Wiy ﬁaviggdéfiueé & part of the papews you ave
aserving in $his very official daéamﬂaﬁg‘yga ought at least to
mention the rest @ﬁ.géa gﬁg@ra,,haéaase‘hé'mighz ssx;,“@ﬁéﬁ'
ligwgét %o tell me what this i@a.;ﬁﬁ:i‘kﬁﬁﬁ to answer that, too?"
That will be in the bundle %h&ﬂ&?ﬁh&liéﬁ?&ﬁkh&ﬁg N |

JTTCHELL: 3 think ve had better let that




ride and let the Beporier coms back at the final meeting with
an explicit draft to place before us to avold confusion. If we

don't 1like it then ~-

| LEMANN: If you are going to put the thing in,

you %ﬁ@aié gy, "There is alwo served upon you hevewith & copy
of the complaint, which requires no anaver . "

DEAN MORGAN: But he has the privilege of answering it.
. Wby shouldn't he? |
. ¥R, LEMANMN: He can, but he 18 not required to answer.
DEAN MORGAN: That is right. He dsn't.
MR, LEMANN: X would put that in.

MR, DODGE: Has that made any trouble in the past?

DEAN MORGAN: We baven't had this befove.

JUDGE CLARK: This didn't come up until the anenduent
;3 1?43; 1f you ask me if it really makeés any trouble now, X
will have to say it has worried the minde of clerks of %h@rﬂ}
court, They are greatly upset by it beosuse it seems to tell
%ﬁ@ pgﬁtigs they must do somethiag %ha§'§h§y don*t have ﬁé;» 
1 don®t think there h&sgbé@a any actunl caaéi&ﬁaﬁ%}i%g
I think perhaps the clevks are more ﬁa#fi@é than anyb@ﬁyrsiga}
You see, they sign a direction that they say is not

true.

MR, LEMANN: Have you had more than one clerk say any~
thing about 1%? On psge 31 you say s district court clerk has
asked about this, . o

MR, DODGE: = Third-party defendants have vegularly filed
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ansvwers teo the plaintifi's clainm 28 well as ansvers $o the

eross complaints,

PROF

EE80R

MOORE: Not always, siy,

BR,

BODGE: They have been reoguired.

2

MR, LEMANN: The rule doesn't yequire it as the rule

is amended, but the form does. The suggestion is that we are
not very artistic in the form, and when we chenged the wule
 we should have made & corresponding chamge in the form. Is

that the point, really?

PROFERSOR

MOORE: Yes.

We changed the rule saying you need not

ansver the complaint, but we didn’t chaunge the form. 8o one
clerk wyrifes in §ﬁ§>$3§$, “ﬁkét do you guys mean by pot g%ﬁu§%a§
this form? What does this form now mean? It doesn‘s §§§@aﬁith
your amended vule." ! B

MR, DODGE: X didn®t notice that smendment.,

JUDGE CLARK: I can'd ﬁiﬁé at the moment what c¢lewk %@
was who was objecting or whether it was more than one. After
Agl&. shouldn't we do something about 4t? It is absolutely un-
true now, The c¢lerk of gh& court bhag ﬁalaay, "I direct y@g'&y
'éxiieial nandate of the court something that am'nﬁﬁ 80,"

I can imagine if Mr. Claude Dean were in the district

court he wouldn't do that.

ITCHELL: I was just thinking about him.,
JUDGE DOBIE: He is still living. I think he is the

oldest clerk in Amevrica.
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let's pass on., Ve have a fevy nore
nioutes hefore we adjourn for lunch.

JUDGE CLARK:

The next suggestion I make is in conpec-
tion with supplemental pleadings. It is a point which I think
- is of some interest, |

i provided in Rule 18(d} about supplemental pleadings,
As you will see:

"Upon motion of & party the court may, wpon @é&ﬁ@ﬁ&%l@
éé&i@a %ﬁ&rngaa éuéﬁ tovas &ﬁ'agﬁ jﬁsﬁ;-ysrmié §$@_§3_$§§§e 8
supplemental pleading setting forth transactions or ag@u§§§§s§$
or é?@ﬁﬁ&%ﬁhi@h’h@?@ bappened sincs the éaﬁ@ of the glsaﬁiﬁg
gought to be supplemented." |

I suggest the addition;

e 34 $§&11.§§§>b§-§ bar to the court's order that the
érigingl pleading is defective inm its statement of a @iﬁ@@ for
relief," 4 |

Bome courts, of vwhich i,musﬁ say #@ﬁhﬁ@% my ﬁﬁa;g@ugﬁ
i3 the gﬁimg’ﬁiﬁﬁﬁﬁﬁﬁi_ﬁaVQ ga@é @&a@pygg %@%;39%~$§§§1§§$@% §
defective staﬁ@&&aﬁaag 8 @ausﬁai‘a@tigg,jwhigh_x.au$$a$§§.
goons to ne & gloss tha%:i@;@éﬁ}ia tﬁ@‘r&ig itseld &aéfg veﬁy
undesirable glose. We ha?s ai§aad§ held you can anend a
defective statement in the cause of action. éhy in the world
ghouldnt't ?@ﬁ?.-Z£ you want to g&t‘égétsfﬁ soupletely é@ﬁié@é
and disposed of, why shouldn' yéa supplenent?

| The cases appear on page 36 of my Sumwary.

DEAN MORGAN: It sounds as if those jJudges §§é-hesnf
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raised in Illinvis.

¥R, L

One is Zrom your civeuit,; Charley.

b
Gy

DEAN MORGAN: The Becond Cirounit,

JUDGE CLARE: There have been some that have ceme from

other places, Pennsylvania asd Missouri. 1 may add, however,
that the cases that I refer to gartiaaia%ly come from Guatemala,
The judge wae reised in Guatemals, 1f you know what I nean.

CHATRMAN MITCHE

LLs  What do you wean by “shall not be

a bar to the court's order"?

JUDGE CLARK; The word "bar may not be the propey
word, What I mean 1@ -~

IDGE DOBIE: To file a ﬁﬁ@glamén%al pleading even if

th@ first pleading doesn't state a &3&%&.

LARK: That is wright.

MR, LEMANN: That geens to bé the majority opinion now,

anyhow. How ean you take care of 311 %h@a@ Vermont jﬁﬁg@g,

- and Loulsiane, anﬁ ethﬁr gﬁyg, wﬁa go off the ?é@é??&ﬁi@@?
JUDGE ﬁ&éﬁ&s! You vaime & nice question, lounte, aaé

1 think 4t well might be discussed somewhat. What ave we to

do about additions of glosses nade ég the fﬁlﬁﬂ? 4 m§$§1£~hév§

| ﬁ§ §b§s13§s aﬁs&e&; 1 should think we ought not to take the

position that we ave not to do gﬁy ehsggiagq ¢4 @@uyggg e

didn't in 1948, § {think we @uga% to take %hﬁ pe&i%igﬁ that

where the rule is 3&@@?#&3@ enough, we should note it. It might

bo that this might help the rules to & wore proper general |

interpretation and §§?ki§g’t@§§§h@%g
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Pake this question. How formidsble is 4t? I don't
want to puss on it gemerally. I would say since we don%t have
supplenmental pleadings too often, it doesn't shine large in the
total @ﬁ the rules.

On %h§ other hand, I think this is one of the most
important guestions that can come up @1&§;§e£$?a§§§ to supplement-
al pis&é%@gﬁ. 2% such. | |

| When you ﬁugg@sﬁeﬁ that y@a %heaght %h& ﬁ&i@?iéy view
ﬁas the contrary, I aw sovry to say i éﬁﬁ'% believe that is so.
in fas%, the reason I put 1t in was that X t&aag&% tha'améﬁﬁigy
view was golng ?ﬁﬁy,saiiéig the other vay. 1t is true that %hé
great Pourth @iﬁéﬁ$ﬁ did ﬁéeiﬂé the eﬁhﬁ?'tgya.ﬁn% 3.&&&13 kﬁ?ﬁ
to go on and say they didn't even discuss the matter, from which
you can draw one of two comtrury conclusions, of course. The
first is éhaﬁ they aay hﬁvs i&lt'it aﬁ;&ﬁ@i@u@ as not te require
éiséns&iaag sﬁﬁ the second, Whiéﬁ ﬁﬁ?haps'sﬁ ruléé'a&t'frém the
aaturé of the e@uyt ﬁuﬁ would eefeaggzy hﬁrgﬁﬁsibie if the @@a?ﬁ
- were mipe, that %ksg never ﬁh@ught of 4%,

oM can say is that there are ‘cases where theve has

been consideved éiﬁeaasigai ’z don's gquite 1lke the word “éé;;"
sidevred.® ?h&ra zasrg has been @xﬁ%aszva diﬁ@ﬁ&ﬁi&ﬁ the decision
‘bas ali basn the a%hs? way .

MR, DODGE: What iﬁ %b@ peiaﬁ? :s the gei&t %o ﬁ&k@
recoverable énrﬁhﬁlerigiaal a@%&gﬁ-& claim which was not good
then but which subseguent é?éﬁ%ﬂ ﬁsﬁs 3ﬁtﬁﬁi3§h§§,$§‘§:§§§§=
A@l&i&? | o | E




. you did last week"?
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JUDGE CLARK: EBxactly.

HE, DODBE: Not the original clsim, but & new claim?

JUDGE CLARK ?ﬁ@% iz it.

MR, LEM

N¥: Not tk@ priginal clain?

HR . DODGE: “You didn'y injure me on $&§ﬁa§? ist, but

WN:  As I understood i%, the fellow Just omitted

"tﬁ state & claim, Now he %&igkg of i% afﬁsrgagég and be ggﬁs, '

”3 don't want to wait for the defendant to raise the point on me,
I come in wiek an amended @amp&aint in ﬁhéeh 1 swply i%.-
MR, DODGE: Amondment is all right. Of course that

is permitted. But I am wonderingabout stating a ﬁ%ﬁ ﬁhi@% Bone

people call & cause of action which has arisen since the suit. -

wag brought.

MR. PRYOR: Occurrences or events which happened singe

the suit was brought.

JUDGE CLARK: Supposie the statute of limitatiéas”mgy
have run, or something of that kind. I take it that @v@gf
éefsn&a of that kind is sﬁill*avgilabla; This is simply = GuOs -~

tian whethey you may be %ﬁtitzeé to ﬁ?iag it up or ne%., ?hss_

"thasis %h@sﬁ CABeS &aﬁs gone on is that y@u can't even briag

before the eaart a matteg whig& is » matter %9 ba pras&gﬁad»&@

. the court unless the original claim was & complete cause of

action.

I don't see any veason for that, really, What reason

is there? Our theory is to get cases out before the court as
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rapidly as possible. What this neans is %ha% the parties are all
here with all their lawyers and all set o geg but because of
thies formality you @&@5§ consider the case and it has to be
gﬁ%?%@ﬁ»@?@? anew, snd you have to go through that and have
your three or four years on the calendar, as we have in New Vork,
before it comes to issue, | -

DEAN MORGAN: Would they hold the same way with
sa@pl@a@nﬁal answer?
JUDGE CLARK: That I don't kuow,

DEAN MORGAN: Suppose the oviginal answer didn't state
-"aasfeasg, The supplemental defense would ngﬁ be any good?
e that the idea, too? | 7 |

| JUDGE CLARE: That 18 & good g?guagnég: I wish ¥ had

thought of that. | | |

Dﬁﬁﬁ:§§R§&§!  This is about as silly a thing as ever
happened, except the Illinois cases,

MR, PRYOR: 1f I understand you right, dou't you
mean ins%aaﬁ/af a bas;:gﬁat it shall not be affected by am
order of the court that the original pl@aéing is defective in
,the atatement of the glaim for relief? |

JUDGE CLARK: 1 think the word "bar" is probably not
correct. I meant it shall gét prevant the court's exercise of
diacretion. | | | |

DEAN ﬁ@a@ﬁﬁg 1 suggest; i£ yéu}a&e g@;ﬁg_t@ adopt the
substance, you just add the e:auséﬁ,"wbétﬁﬁé or not the @@igiga&

pleading is defective in its aﬁﬁtamea§>@£_a clain for velief."
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JUDGE CLARE: That is the idea,

JUDGE DOBIE: I move that we adopt that.

MR, PRYOR: Second the motion. |

§§,e§3§§§§§. I think w@'éug§%7%@ é@naiéar the gé§@§§1
question of policy. I don®t know how ﬁanf éa@h cages we will
aaée before us when we review all %&i&,ﬁ%ﬁ%@i&ie 1t seems to
me it is a serious question of policy whether we ave going to
. make @%agy change in the rule which an unfortunate 5$@i$i§§‘§§§
néﬁggest ﬁe@ld'ﬁéip gulde anétﬁ@r @@ur%,. it 48 a quaati§§»§§ )
degree, Maybe we should. laybe we ought to adopt every
intelligent corvective suggeati@n'gﬁars & rule has b@@@rgaawx
 strued improperly.

I just vraise the general queﬁ%ian of policy, because |
I think we ought to be e@ﬁsisﬁeaﬁ about 4t, I would not think
this was any more impax%aé% than some of the others that we
have passed, |

. JUDGE CLARE: Don't you think the only way y@u:e&a-

really decide this is to get the broader picture?

MR. LEMANN: Yes, after we have poen them all,

JUDGE é&&ﬁgz I think you have ﬁé go back over %hﬁSQ

MR, LEMANN: X8 it something we w&élﬁ_réeﬂmaa&@‘a
ahaaga’aa it w@,éida?t have anything else on 1t?

DEAN MORGAN: Oh, no.

'CHAIRMAN MITCHFIL: 1 Lntsyséisﬁ have thought that to say
in advance that we are or are not going to make é lot of se@@iﬁgm

1y unimportant changes, we don't know what we ave saying because




’”1'a£ a Suit %han bye&ghﬁ?

9%

we don't have them before us. After we go through these and
work them out, &ad_ﬁh@a o draft is brought back ﬁé.ag, then
when we have the whole picture and when ﬁﬁ'm%? find ﬁ@ éraimaggm
iég up a whole rule requiring 2 whole new edition by the West
Publishing Company, and all that sort of thing, maybe we will
say we don't want that. | |
| After we go down through one after another, we may

_ wipe them out. When we have & draft and know %hat'i@ MORNS
léﬁé know the ilmportance or the lack of importance, we can &@éiﬂ@,
To try to make a formal decision in advance that ve will or
will not de this or tha%, we don'{ have an ads@naﬁ® ba&is ﬁa
work ea.

I would 1like to see what proposals we have and how
much they are gaiag to disturb the rules.

MR, DODGE: X still don't uﬁé@rgﬁand what is meant
by this., Assuming %hat the plaintiff haﬁn‘% stated any case
.aaé hgsn‘% a good case, but sam@ﬁhing haa h&ﬁ?@nﬁﬂ sia@@ th&t
ﬁuﬁg‘a new asgae% 9ﬁ»th$ natter ané*givas him ﬁh@a a.a@ﬁaaaﬁr |
g@aé e¢laim, is he golng to be allewad to sal that up and mgk@

; -Lit part of a anit b%eughﬁ twa years ago, haviag &11 th@ @fie@% =

cmgm MITCHELL: It is a statute of 1indtations
problem. | B

DEAN ameme It is the same thing as whethey you let

o 'th@m a&é eeunts.

E&ﬁ@é on iacts aitﬁr tha suit ﬁa& braught
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which was a worthless suit. You have a worthless suili pending,
and the fact that 4t 18 2 worthless suit will not preveat you
from continuing i1t by an allegation wé%h regard to ciroumstances
of recent date.

DEAN MORGAN: If it was worthless, the defendant could
have raised the point promptly and got @fgr@mgﬁ decision on it,
He let it lie right along.

MB, DODGE: It seems to me that has serious coumse-
léﬂaneea whieh I don't fully understand. |

JUDGE CLARK: May xisugg@st'agaia the kind of case
where it has come up. .?%e‘gaﬁtiaulaf case wg have aaﬁaéfhara
is a case of patent infringement. This was a suit for
| a declaratory judgment to hold that a patent was invalid. Tb@
district judge dismissed the action on the ground that there
had heen'ﬁe.advérﬁa élaiﬁ.. 1t was admitted that the claim had
been made after the action was brought, so the qu&étiaargas,'
»ﬁh@ther you ceﬁi@ briﬁg that up by béingiag it in as a : |
ﬁuppl@mentai §laading of a fact that had ocourred aﬁtaxﬁaééa.

i It Beens te me, if I nmay auggagt it heve, thgt raa&iy
Eit iz a Iittis absurd to say that you have to shut yous @yas
' to a complete eamaa of action, if you waﬁt to ume that term,
at the time tbgﬁ~tha eeur§_$$ gensideﬁiag»iti' Evaryb@éy,gd@;%s
 that the adverse ¢lain by the degendant has %:s‘ags made. 'The
k-.ﬁaery was wheﬁhar %h@»samplaint had jumgeé the gun a Eittle,

;baeaase these aiaima in pateet 1itiga%i@n are. o aariogs m&tt@?.
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He knew the defendant was going to make the ¢laim, What good
does Lt do for the court %o have to throw this case out and
have to start over again?
et me suggest that I &@éﬁﬁ @%é@?%%&ﬁé thiz would have
 any effect ~- and if 3% should have any effsct, it ¢an be dis-
claimed -~ I don't think this has any @ifé@t whateoever on
questions @i gubstant dve xigh%.' Por aﬁam@l&s 12 the statute of
:1iﬁit&%i§§$ has run, 1t has run, and you paﬁ up the defense
t@ the supplementsal piegéiag. This doesn't change any sube
staativ& defense. gkis,simgly saya that you don®t have to go
t&r@ugﬁ tﬁ@ formality of ?&q@i&iﬁg people to start out agalnm.
1 there is some defect in the failure to state the cause @fj
action | e
of é@uﬁsé, a8 we kpow, judges vary a groat desl.
Judge Hall out im Los Angeles is golng to vequire a ot more .
than soune other judge. Whenever you fiaﬁ that kin@ of é@i@éﬁg
you throw it @m%.aaé wake him start over. _ |
; ’ ﬁﬁ. LABANN: Qhaﬁley; I just took a look st the 3@@9&@
,éaéé you eite, and from m quick look I don*t think 1%t goss off
on any defect in the @1&@6%&@@» An a@ti@g uaé@# the ?&iglﬁgﬁbw
| Standards Act had bean ﬁiied prior to passage of she Par@ai«teu B
_-gaytai Act. A yﬁqpaaeé anendnent gahaequaat ﬁ@ the @n&&&g& af
the &gt»a%%emg%ing to bring in cladm i@g @9m§aaﬁat§snv£§£
&@%iviﬁies‘aftar the effective date of thé;aét was im&fi@éﬁi@@;
, szm- it vould relate back to ﬁa;e date of the ;m%igmaa. complaint.

The court maids




95

"The anended complaint which was dismissed alleged
nothing which would give the court jurisdiction aftér the
offective date of the Portal-to-Portal Act and the dismissal
was clearly right under Section 2 of that Aet."

| Then they went on: | |

"On the other hand, if the proposed amendment is
troated as a supplemental complaing, it wés aiso iﬁsgga@%ive
since the court had no jurisdiction @vegrtha érigi@al a@%i@ﬁ."

| On a qﬁiek 1@@&,11 would %&éak ﬁhét those grounds wére
entirely iadsgeaéen% of €h®>ﬁ@$éi§§ of ouy réle.

JUDGE E&Aﬁﬁ% I think so, I am not gure, but isn't
that what I saié?: 1 was suggesting =«

MR, LEMANN: This decision dowsn't seem to me to

8 2 4

indicate any defect in the rule, Maybe the other cases thay
you havé‘refaf?eﬁ to do so. Th&ssgme'irgm tha/ﬁeuthsyn ﬁis;.
trict of New York, and you spoke a&aﬁt Vermont @éses. Maybe
those are the ones. |
: 1 don't see any Vermont cases here. The other cases
V~a£sriz§mgﬁaansyavaaia and Missouri. |

| MR, DODGE: ?&;g@t iﬁﬁasgu@st&ans'@f aubﬁtant&w&lam
neve, | |

JUDGE CLARK: I am morry, Mr, Dodge, but I Qéait see

~ how you do, ?@aﬁ is the very guestion. 1 dga*t'sgg ﬁ@wféau‘,'

do get into questions of substantive law.

MR, DODGE: Suppose the originsl complaint is defective

TR matter of subétaa&&va law because of a statute or sonething




that nullifies the clmim stated there, would you allow the v«
vi%ai of thaﬁ suit by events that have happened since?

JUDGE CLARK: My géi@t is that ifvtﬁey are in court
and if thera is now & cause of action, it ought to be aaﬁgi@sgw
ed éy'tﬁﬁ gourt.

MR. DODGE: - It ought to be, but should it be consideved
~ 4n an action brought two years befove, which may have some

effect one way o another because of the fact that it wés

'S%@ugkt then? : /. |
| JUDGE CLARK: ?h@sé1§ae§tiaaa of the statute of
limitations, and 8o on, are not %ﬁﬁ;@é'éﬂwg. ‘?his-gasmé %@T§§'
merely o question of pleading. That is why I wasn'E guiﬁs
sure that I got Monte's point, If %h@?@riﬁ any question of
33@3&&&3%&@&, it is s%111 raisable, of esaﬁsa;

' MR, LEMANN: My point is that I am not too su§é tha§
géﬁa your amendment would oreate a.éiiigﬁéat d@eisieariram:tkat
which was vendered in this case. It didn't seem to me tO go
‘on any labored construction of our rule or any misapgraheésién
rai-aur,gaie; There is no referemce at all to the rules. I have

only glanced at it. It mesems to me to go on substantive
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grounds that would be applicable perhaps under your amendment.

JUDGE CLARK: The case you ave referring to is the
 Pourth Circuit @as,;isaft it? | ' | .
- MR, LEMANN: It is the Second Civcuit, Bonmer v.

Elizabeth Arden.
| JUDGE CLARK: If you ave asking did the court reach




the correct result, the answer is yes. It goes on aaég&sr
ground., But it throws out this thing %hat‘tha lower courts are
now felig@iug; as happens so often iﬁzghgg situation. This is
boeing repeated in the lower courts. -

The point that is being ?@pé&ﬁ@é seoms to me to be
the entirely p?aﬁaéural one that the court nust dismiss and
can not allow a supplameuﬁal pl@ﬁﬁiﬁg ii 1% finds some é@f@@%
in the arigigal aeag&aiaﬁ.- e

1 don't sew agy roagon fo¥ %haﬁ whats@sver. it doos
aaﬁ seem to me that it r&isés thase gubs%an@i?@ geints, bacause
theg ara entirely separate. 1 am not suggesting and the rule
is not intended to be worded that a court must sccept a supple-
mental pies&ing that doesn't say augthing or that it is &a?r@é
by jurisdiction or by the statute of limitations of what-not.

| as & matter of fact, I wrote this wp in whae X sai@

ia that T@a&nieal Tape agse, if ynu waat to see it. ) 4 saié |
tbﬁ judge caald prebahly rafuae to asaég% a suygiamanﬁal pi&aé»
ing which was.&isgfly baxrved by the statute azzlimitatiana o
ethstwiae, although it seemed ﬁo,é@ that k@thad ba%ier first
take itvaué ali&w it to be braugét{up on 8 éif@éﬁ ;sguézby_
p.l;as&d;lﬁgz;., | ‘ | | |

This rule is not a eampulsieﬁ on tha jadge. 2% is’_‘
gsrmissiaa. it i8 to allow hin to ead the m&ttsr in litigatian
betﬂaen thesa parties witheut &@iﬁg barrsé fyam.eonsidering i%

by & formal rule,

DODGE:  We agéAnét_egnfiﬁiag ourge lves to technical
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complaints and pleadings. We are dealing with cases glso where

there is, as a matter of law, no right in the plaintiff, such

" a8 he has set up in the original suit, and to allovw him instead

of bringing a new suit, %o vely in that worthless s&ié wpon
facts which have recently happened, long after that suit was
brought. ;

¢ ém afraid of thals@nsegneaﬁas ﬁhieh there migﬁ& be
in a rule 1iké this. | - |

yé ‘»Jﬁbﬁﬁ CLARE: 1 must say that ;.6an't'see any harm

in 14, It seems to me very desivable, The purpose of a lawe
suit i84ﬁéraa$&v§u$ the sore spots between 1itiganﬁsQ Our whole
ides is %a'taka hoild of the entire eaﬁtravgray bet@gen.ga?taas
and settle it éa-tneﬁ they can go aﬁ@#t=t§ﬁir business gﬁﬁ,tha
thing 1s ended. | | |

ﬁeré is something which, by grﬁﬁise, is a matter at
odds between the parties. It has to come up samétiﬁa.,‘we~ar§
ginply saying, “ﬁe;-yaa can't treat it as a part of the whole |
mattor which is before us because for some reason you
havaaft.ﬁaéa a complete complaint in some fashion. You have
| to go aﬁt, get yanx wi%neaseég’afart-&i;-ﬁvgr again, snd come
back some yesrs hence." It seems to me.thaﬁ*ié}ﬁagt‘gggiaétj
the g@n@ra;'iéea of eﬁr gleaﬁing hs%a; whic&,‘aﬁeng other tﬁiﬁﬁs,
praviﬁaé thaﬁ.if you hﬁvajg defective aﬁmﬁléiﬁﬁ yaufégﬁ\1m§§é§@
it in any way that you canm. | | Lo

The idea, a& % aédergtaﬁa it, was to end all controversy

between the pavties in one action, as Eddie used to say. The




: -§6$§$ of irrit&%iaﬁ between the parties?

L

action is a kind of envelope in which you put all the points of
'iixritaﬁiaﬁ between the parties. Here ia-aga,:aaé the @g§g4
rOR\OHK you are g@igg to shut this out and pui it in another
rvsavélaga is that you think ﬁﬁaa the ivst case wasn't @srragiiyl
ﬂé&ﬁ@d, |

What difference does that make 1f there is 2 veal

‘ ‘MR, DODGE: ?hs ii?&g case wasn't woll stataé dié y@u
- say? R | |
JUDGE CLARK: Yes, I ﬁay if it ie not well stat@é

MR, DODGE: I am talking abeﬁt cases wh&rﬁ the ¢laim

vwas stated as ygwfaéily as possible, baﬁ i% was a worthless
.ﬁlaim. 1 ée@it tainé we ought to hold out a suggestion here
,'tha% if a cslaim is éezeativa on that ground, you can, without -
starting a new sult, kasp the cié=th%ng gaing by setting up
yecent facts in a new clain, |

| © CHAIRMAN MITCHLL: Suppose the defendant was in New
. York and the éaaﬁﬂﬁgs_stsrtad in New York, and something
disturbed the worthless clsim after two years had gone by and

he had moved out to California, He can be dragged back hore

. ona supplemental pleading on the stxsag%h,ef its being within

| 4 ths juriséiatien of the court by virtue of the first alaim?

MR. DODGE: Xt is %hclly diffaranﬁ from the power aﬁ
- asmendment. The power of amendment is all right..bnﬁ I had not
understood that theme rules were desired to bring into one

action all claims which a person now has or may ever bave had |




down to the time of the trial of the case,

CHATRUAN

IITCHELL: Gentlemen, we will adjourn for

lunch,

?giﬁe LR
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«+s The mesting adjourned at twelve-fifty a*@l@@ﬁfk
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MONDAY AFTERNOON SESSION
May 18, 1983
The mé@%iﬁg veconvened at 1:%54@*@1@@&, Willdiam D,
Hitchell, Chairman of the Committee, presiding.

CHAXRMAN MITCHELL: Judge Clark, what is our next

section for consideration?

JUDGE CLARK: The Chairman has asked me what is next,

_and ny next would be 23, bug I want to make sure of our yr@vi@@s

action,

My understanding at the moment is %hat on 18{d), 1% am
to bring in a iiﬁtl@ diffevent drafi aad 1t 18 to be looked over
at the ne=xd wﬁa%iaga 1f that ien't @agraat wea

CHATRMAN MITCHELL: That is about supplemental

JUDGE CLARK: Shall we go on?
CHAYRMAN MITCHELL: You know what the pelnt is, You

may try yaﬁy‘hﬁaé at a draft, and we will look at it,

ething that 1

JUDGE CLARK: Mr, Weight suggests som

didn*t bave in, He has a suggestion as to Rule 36;'at the top

ol page 40 of ny SUMNMATY
¥here joinder is saught af muzﬁigla ¢laims and mnitipla

'yﬁrtisa, %t has been said that the elaims j@ined mus% awia& oat

" of the saﬁe trangaat&an, and @o forth, aaﬁ that thers must be

s guestion of law or fagﬁ:eammcn_tn thg-glaias wa cite %ﬁa
or three cases,

. This reading of the rule has been very sharply

e T




eriticized ié the @@ﬁégaﬁaxg, giting Professor Wright's own

article. The critics say that the effect of this reading is %o
put & linitation on Jjoinder of claims which the rule on that
‘subject, Federal Rule 18, does not contain; they contend that
Rule 20 requires a question of law or fact common %o all the
- parties, not to all the siaxms, and that is is enough that some

right to relief is urged for or against all the parties arising

. out of the same transaction or occurrence.

To meet that, the suggestion might be made thﬁs,_
in the first sentence of Rule 20, This is to clarifly the
question, Toward the end, "all of ghém" appears to refer @@-@héf’i
@1aim§, not to the persons. This is only » s%ig&t change which
veally substitutes for the words “of them" whieh;appagr‘a§a§@%§@ff¥
ond, the wards:"suebyarsens," 80 tb$ aan§eﬁee will read, as
a wholes

| . “511 persons nay join in one aciion as plaintifﬁs if -
| ﬁhey asﬁarﬁ any right to relief jointly, sav&gally, or in the o
'alagraagiv@ iﬁ reapect of or arising*an% ni the same transaction,
ocourrenge, or gs@ies of transactions or @egyrganﬁas and 1% any
guestion ai»iaﬁ or fact common to all such persons will arise
in the action." | | |

Thé# ﬁh@é@ would be & like change in the next sentemce..
1% mak@g ¢loay that the tying point is as te the persons, the
gawsiss. :

CHAIRMAN MITCHELL: And not the question.

JUDGE CLARK: Yes. .
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You say “all of then” have been

construed by gsome court as the claims, and you want to ¢oniine

it to the persons,

JUDGE CLARE: That is covvrect.
CHAIRMAN BITCHELL: Is that what the courts have done

with it iuw the cases you have cited?

JUDGE CLARK: Yes. ., ,
@Jf{,{zia J«{"f}%&;} wﬁq
3 You will notiece, Mr, Mitchell, in,

_PROFESSOR WRIGHT

éﬁﬁ.hﬁzééagg on it, there ave probably half a dozen other cases
in which a court has snid by way of dicta that this means a

question of law or fact common to all of the claims rather than

persons, but it wasn't necessary to the decision.

UDGE DOBIE: You sre chavging "of them” to "all such

o
e

Yem,

Can you gpeak of & gquestion of fact or law

CHELL: I was Just wondering about that.

That is unusual,

IRMAN MITCHELL: They may be commonly intevested

in them 1€ it lan°t common to the ¢laime they ave imterested in.

You haven't made & suggestion in your

118t of suggestions for this, have you?

JLARK: You can see what has happened is that
there would be @ vestriction made here which is more than the

vestriction in Rule 18, Rule 18 provides for é'aamglaﬁé Joinder




& guestion in which they ave all com

of clalmg. Hers we get over to pariles, and the iden is %o get
those parties in who are interested in general in the sawe
goneral series of transactions., Theon it works out so that

vyou bave lese joinder of the clalms than you have 0f the pavties,
or that you had when the ¢laims were separaie by themselves.

CHAZ! L That 48 all right, but it is the

f MITCH

phrasing of it that bothers me. It reads, "if any question

of law or fact s common %o the parties,”

MR, LE How can Mr. Mitchell and I have a ques~
tion of law common to us?

CHATRMAN MITCHELL: 3 know what they ave dvivisg at:

that they are commonly interested in the question, that it is

monly intevested, %o say

it i8 & question of lavw comnm

on to all of the parties is what

troubles me, Do you see what I mean theve?

JUDGE CLARK: Yes,
CHAIRMAN MIT

3¢ You think the corrvegtion should
be made., Huppose we vote @g'gﬁ in principle, and then you
work out the %@%S%iﬁﬁé§é’§§§&é§§lﬂ§§f};

ALl right,

CHAIRMAN MITCHELL: All dn £§?§¥ of makiagitﬁg change

to Rule @%ia)'s@ a8 to make it ¢lear ﬁhaﬁﬁwé are é@&ié@g with

guostions of law or fact in which all the parties gya‘eeﬁ@@aif.
interested ~-

MR, LE

Hae this given any trouble in the cases?

MITCHELL,: There ave g@?@ra& cuses in %%i@%




the other construction has been placed upon it by the courts,
and you don't think 1% produces the figﬁt result. Is that 1t?

JUDGE cmg' That 18 it. It ig ap unnecessary re-
striction on joinder that the courts ave reading in,

CE&ZR%&% MITCHELL: They are reading in by taking our
rule literally. |

ﬁha%'is your pleasure? All in favor of making this
”',#hanga say “ayé"; opposied. It is agreed to.
JUDGE CLARK: The next thing that I have is Rule 28.
Again, I note that 1 diseusgaﬂ several things in between, buf
on all the matters I have brought up in between, I have
no suggestions for change and I an assuming that you are
accepting that, If you want to make auny sﬁggestiénﬁ in between,
of course I will be glad to hear them, |

?&e iirstrsﬁggesfian i have is with respect to Rule 23,
which is Qléss aaéisng. As to that, there has been & great |
n deal of diacéﬁa&aa byvﬁhe professors, and seﬁawhat in the cases,
of the language herse, the classification of three elaﬂgas,'tﬁé
joint, the several, and so on, which have béea translated as
meaning the "trus" class action, the "hybrid" class action, and.
the “spurilous" e&ass;aatien; |

DEAN HORGAN: That is an ipvention of the judges.

PROFESSOR MOORE: Judge ﬁturé%% in fact.

JUDGE CLARK: What X havg done myselfl ~54and_%his is,
. of course, more a suggestion iﬁr‘disenssiéa than etherwiéa-~«

is to try, if you will, to zide both horses, by which & mean to
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put in a 1little of the idea of the professors, which is to make
.tha rule more usable where you make some provision for citing
in parties, without myself having repudiated the old sla@gifi@a% |
tion,

Thege people who write on i%, I think would take out
all the old clessification, and instead of having subdivision
(&) ﬁiﬁhv@hﬁ {13 23, (3) eiass@s, would probably suggest
a different approach @a%ixsiy.

I am aew ﬁugg@stiﬁg, at leoast for the purpose of dis~
eussién; morely an addition which I think, as we gead i§¢ you
will see doos hﬁve séme practical meaning., I meaé in the
oréinary casge it allews the use of a class action perhaps
sonewhat more widely thau otherwise.

That’agpears on my page 3 of suggested ameadmeﬁﬁs,‘
to Eunsure Adaquat@ aayrﬁseutatiau."
| i migbt gay this comes éireetly trom the raeﬁmmanéaﬁ
tion ai the ﬁ@w York Juﬁiciai Council to th@ New York Leg&slaw
"tuga. 1t hasn‘t been adopted in New Y@rk as yot. In faet, g
don't know that the Judicial Council has definitely vecomménded’
iﬁ Lor aé@ptiéﬁ@ They have put it eu%jié? éiscnssian §§§é_iﬁﬁn
éﬁh@rﬁise‘ e 2 | i ‘ ’

“ﬁha aguft at &ay gtaga of tha aation wmay iﬁ?ﬁﬁe suck
terms as @hall fairly aud adeguately graﬁaat the iataf@s§$ af '
. tha paraﬁﬁa on ﬁh@&a behalf the aaﬁien is brought or é@f@ﬂd@é,l

1t may order Ehat notice be giﬁ@u in such maaﬁar as 1t nay 2l
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divect, of the pendency of the action, of proposed settlement,
of repdition of Jjudgment or of any other procéedings im the
agtion, including notice to come in and present claims. When,
aetwitbé%aaéiag such orders, the representation sppears to

the court inadequate fairly to protect the interests of absent
defendants, the court may, at any tinme griﬁr to Jjudgment, owrder
an amendment of thé_yiégdiggs.elimiaating §Eare£ra& all refer-
5=w§§€§ to rapres&atatié& of fﬁe;ab#&nﬁ pavties, and the court may
ééﬁéaw Judgnent in éush_ﬁaxa as to affect eniy the paxﬁies to
%ﬁe’acﬁian'aﬁ& those adequately vagxgseaﬁaé,“ _

JUDGE DOBIE: Don'*t you ehiég most of that is implied?

JUDGE CLARK: Possibly, but that is a part of the
idea. Let me give you a little background of the onses.

The onse that Judge Frank haé, %he éuaranty T?ﬁst'
Company, went to the Supreme Court. ?ﬁéy suggested there that
in a sgnﬁi@us éia@s,a&tian, the third alass,lgea'éigh% secure
& wider vepresentation if you were able to mee that they weve
properly ¥e§¥e$én§$§ or had a chance to come in.

We had the matter come up later in the case of
lniakinﬁen v. Burnbam, which started as a kind af_steakkaléaﬁé&ﬁ
derivative action to recover & fund for the benefit of the
;aeéak&aldaxé, That was then a ﬂefaac% earpo?atian. aa@avery
was had, but there was a question af what you ﬁouzd do witﬁ tha:m»a
‘ ,dis%r1bat$ea, because a lot of the old stockholders were now
‘missing. You couldn't get any veturn from them. They were

presumsbly scattered, dead, and so forth. The district judge




108
there, holding it a spurious ¢lass action, nevertheless ovdered
citation in of everybedy who could be reached at the last knows

. ] !

address, and got a great many, Jé% most of them, eceriainly many

more than half, He didn't get«them all, because it wag im-
possible, just because of %hé passage of time and becauss they
could not be veached. _

The men Who had to put up the money, the defendants

"1 againat whom the judgm

ent went, as alternative claim, of course
claimed they weren't liable at all on appeal, but they claimed
in any avsaé they shéglé not have to put up this extra amount,
that iﬁ; that they should be held only for whatever they had §9
pay to living people,

Ye ga% a$eund it for good or ill on appeal by saying
it was not a spurious class suit, but was a hyb@ié ans;«gaé
therefore the matter of éistribuﬁiﬁa was for the cowrt. There-
fore, the defendants had nﬁ%&iag to say about the distribution.
We thevefore affirmed the distribution below, which was t@
éiviae it uy amang all the people who. appﬁareé, because %ﬁey
ﬂﬁ?&ﬁ‘% being paid in full anyway, you gee. Instead of giviug
back to the éaﬁeaﬁaats the gﬁa&ﬁts that might be %EE@?&?@@‘f&? |
ﬁhe adverse parties, the reaalt is 40 have this all go into the

" fund to the people who have appeared and have made . their claims.
. 8o they get a high@f dividend than they would bhave gett§n~i$ |
averybody shuﬁed up; but they are not paid in full, |

QﬁAiBﬁ&ﬁ %i?ﬁﬂﬁ&;: You mean the receve#y wasn’t big

enough to pay all the claims in full if they had been asserted?
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Hot even of those who vwere present. The

B

recovery was ouly partial, anyway. OF course, thers wvas a béggeﬁ
. dividend by virtue of allowing the unclaimed awmounts to siay io
the fund and be distributed to everybody.

That is this case of Dickinson v. Burnham, 197 ¥. 24
973, certiorari denied, 334 U.8. 878. :

As I say, we got avound that by calling it a hybrid
- transaction, but nevertheless it seews to me that is a desirable
éééui% in any kind of action. The only problem, yeé see, is
eﬁis'gge of representation., Can wo make decisions of this kind
when people are wnot all in‘ﬁeeard?

1f you could follow a process such as was followed
there, éi notice to the last known place of address, and so on,
you veach & result wbich is, I think, on th@ whole failrly
ﬁéai?aﬁleq

The critics of the rule are almost éntifaiy nlong this
lines They say that the rule as it now stands 1s rigid, in
that it makes the class action depend not on the practical gues-
tion of complete representation, but on the wore theoretvical
gquestion of the nature of the interest. Thevefore, the general
line of recommendation is to make 1t turn upon the guestion of
wepresentation, relying, among other things, on the declsion
of Chief Justice Stone - 1 guess he was not Chief Justice then ~«
4s Hansbury v. Lee, that the issue so far as res jJudicata is
Deeﬁcayaeé is one of adequate repregentation, aud that %barﬁlaas

‘mction and judgment will be upheld so long as the representation
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is comsidered adequate and no one iz shut out on that ground,
That is a little of the background, and what I h&?@i'
done here ism to try %o reach the $§%ua$ie§ 1ike that which we
had in Dickinson v. Burnham so we would not have to change the
1abels around, In other words, assume that we were stuck with
the lgﬁal that éh& district Judges use, ?;ia@ “spurious” class
action, |

DOBIB: There 1$ no place in the rule that the

JUDGE
tafmg “sparia&g" and "hybrid" are nseé,

CHAYRMAN MITCHELL: There is no elassiii&atﬁa& on tha@
ﬁ&Sis;

JUDGE CLARK: You don't know a classification such
a8 "hybrid"?

JUDGE QQEEE§ I say we éga#i use those classifications
in our rules.

JUDGE CLARK: No, we don't,

MR, PRYOR: Judge Clark, shouldn't the word "éaﬁaﬁdaaﬁs“
in the third line from the bottom of youxfgage 3 be “garﬁieé#?
Suppose the judge was convinced that the plaintifis do not
adequately represent all the interests that they purport %@

represent.
P ‘ ﬁﬁ%é&%%“

DEAN MORGAN: t pavties,

JUDGE CLARK: In the third line from the bottom, "to
- protect the interes%s of absent defendants"? |
MR. ?3¥QR~ Bhouldn't that read “abaent §3rtiaa"? You

use it in the last 11@&, ”aﬁseat pa@tiga."




JUDGE CLARK: I think you ave right asbout 1t. 4s I

gay -- and I don'f say it by way of an excuse, but just by way

of fact -- this is the New York Judicial Council's draft.

PROPESSOR SUNDERLAND: Two lines above that on this
page, Yand present claims and/or defenses"?

JUDGE CLARK: I should think iﬁxﬁﬁuié be.

JUDGE DOBIE: That broadens tﬁa rule, daaan‘§ it, as
t&iak it ought to be broadened. Instead of "defendants," |
"parties”. That waﬁld be an improvement. 7

PROFESSOR MOORE: Judge, in your p?gyﬁsa1=a@u1@'%h§
court order in tort-fossors and make them come in and present
their claims or defend, and be bound %y.thﬁ Judgnent if they
didn®t? |

JUDGE @&ARE@ 1 frankly don't know for sure, because

- the more typiecal question they are thinking of is claimants
rather than defendants. I should suppose the answer ié _
probably yes.

. PROFESSOR MOORE: Do you maan,?éeguse I am involved
along with several haﬁéréd other people ip an aeazdaa%, %hﬁé?
ﬁéeauae some of them get their lawsuié starﬁaé,‘z have to come
in with them? |

JUDGE CLARK: Of course you have to have the limita-~.
,tiea,sgated,».?éﬁ can*t have it unless you have a common ques-
tion of law or fact and the nﬁabera are not too great teo be
& brought iﬁ,*gaﬁ go forth. 1 suppasé a move @@éeifiz,answe?,§$

what you say is that{yég atart out with a case whate y@u,gau3é’




aite then in anyvay.
WOORE: Who could cite thewm in?

PROFESEOR
JUDGE CLARE: Here, instead of having them joined

originally, vou would in effect build wp the onse as you g@

'alaﬁg, ao to s@@gk; by eventually giviag thenm notice to cows in.
PROFESSOR MOORE: I represent & olient who dowsn't

_ﬁaa% to come iﬁ, thaagh. in I nevertheless obliged to get in

- this lawsuit werely bscause he ﬁagp@naé to be in an ﬁ@@iﬁ@&ﬁ

ai@ﬁg with geveral ath@@ g@ﬁ@l@?

JUDGE CLARK: Of course, your éii@a& a@aldaﬁi @@§§¥@1
whether he would be sued originally gé not, What I am suggest-
ing is %égt in th@gé cases where a person maykha?@ been made a

| ga&%g'aﬁggiﬁaiiyg which he could not prevent, he then can be
brought in thyough this means, a | | B

| 'PROFESSOR MOORE: “Thore is & regent case gga‘sigg' out
of th&t ?syﬁh Auboy axyiﬁsi@a. The Pennsylvania Railroad %@é
brought a suit in the nature of a é@ﬁl&f&%ﬁ?? Judgment bill @ﬁ
peace in which %ﬁ@g*aasﬁras ﬁh@t,th@g @azllpxima?y éﬁi@ﬁégﬁ@&,.
seven different defeundants. '?hﬁ‘ﬁgitéé-ﬁtgiﬁﬁ'is éua of %ﬁeﬁg
others a¥$ t&a'§égdi&g Réizfaaé;'%he &anuiaétufer af,%ké‘gxglaa
sivsﬁ, th@ 1ig§térage ﬁﬁfﬁ@f&%i@ﬁ which was t§§a3£$rriag axpxaw
‘#ives from the pier t@ ﬁh& &%@amshig sampaay, ané the zshfauétaen
fine. Those are. n&wsﬁ 28 the seven primary dgfagé@ats ﬁhe, wiﬁk
the plaintiff, tha ?aaﬁsyivanza K&il&aﬁé. ave s&i& to be in

general ﬁh@ parsnna agaias% ﬁham Qi&iﬁ% are being maéa.

Then they seek to name the other ﬁﬂ‘ﬁﬁ@?@!ﬁ§§—$§ﬁ§, 




8,000, I guess -- bort cleims growing out of that ezplosion,
§§§:§éaasy1@agig has attempted to pick out and nawe at least
one person as the ?gprgseaiaﬁév@‘@f oach %gg@.gﬁ tort claim,
Pant is, they ploked out the city and county to represent the
governmeuntal corporation that might make a ﬁ?&iﬁ. Then they
plcked out some person who had a ﬁéaﬁa éléim, gam@‘gaés@ﬁ who
had néthiﬁg %ﬂ% a‘gfapayty claim, and #o on. By %ﬁéﬁ‘é@?is@
th&y gayﬁé to force some 8, 000 tort @1&&&&%@5 into this lawsuit.
?hé 3&%@% he&d that %h@?e wasn's too much before him.
The g@va#&m&a% %&s the only ome that had come ia at that point,
and 1% m@weé to dismizs on the graﬁaé that it had not consented
to be sued 1& that form of aotion., He sv@rrul@é that, but
he did raiuse to @naaiﬂ the various 3 000 lawsults that ave
fg@nﬁing or abaut to be started against thesme various people.

EH&IR%A& BT *?éz They didn*t seek %o briag in ali

those §$§§1€¢ They sought %abriag aﬁeuﬁ*a judgmea% through a
ﬁiﬁgl@ r@pres@n%&tiva ai the elasﬁ, is that correct?

?Rﬁ@ﬁ%gaﬂ Etwﬁﬁ* ?ﬁa@ &s é@f?@&%- ‘Under %hi@ ﬁeul@ L

the court g&va notice to these some 800 or 3,6@5 - 8,000, %

. guess - and f@f@@ all these tort claimants to come into this

. so-called class suit?

ﬁE&K Q@aﬁﬁﬁ: ?ha% is saying whether you are gaiﬁg
to be ahl@ to use the biil af peaaa for regulay tort elaimg :
 growing out of %he ssma @aﬁ@&. ?haﬁ 18 what z aaggsgteé %@ '
Chafee in his éisggﬁsiéﬁ of this sabéégzy, ﬁ@,%kaught»tbaergtiﬁw

ally they @ag§$;§§;h§5azlewﬁéuﬁe éé*i@jiéﬁi g;&gﬁi@&}i&,»b@éé&ﬁe :

113
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of trial by Jury, and so forth, it probably would not be done
by the court. It ds the regular bill of peace motilon. @kég@
are bundreds of @géés a1l growing out of %ﬁs Bame éhiﬁg, on the
very sane @ueséi@§$ of law and fact, The only question is
whether a bill of peace é@gié be expanded to cover that. It
ususlly doesn't cover it. That ié, it haéa*t been applied

&0 tort metions, but why should it mot be?

JUDGE CLARK: thhink there i@ @ réal question,

%ﬁ@ugh, é@&m tﬁ@,s%aaég&ias éf,ehe th@aréﬁiﬂgi tern Justice,

whe ther it should not be done, Unless, in a si%aatigﬁ of this

kiééi it is handled as a wﬁslé. sonebody is géiﬁg #é‘léﬁé

out very badiy, Some people may, of aeursa,‘géﬁ a ponABER,
pnewssaaa xﬁégig Why shaulé they lose out? N

P e Y S
JUDGE CLARK: 1t may be the firat twe who get if,

and the rest might not., I really ﬁbiﬁkjﬁhﬁﬁs is & question.
Yor ea@ tﬁi§g, a’éafendaﬁ%'wﬁa is in that unfortunate
situation is entitled to some consideration, I think, too.  ?§&
‘most spectacular situation I know of the kind was the E%ggling
- Brothers and Barnum é’ﬁaiiéy Cirvous and thediy terrible fﬁ?@lﬁp
at Hartford that killed so many people a fow years ago. On that
they s%artéd suits, and they were about to put the Giraas out
of business ané gebéﬂi would have g@tﬁéﬁ'tea nuch out %i it. |
Finally in that case the legally permitted gaasequanees'ﬁérer
‘such that the pa?ties avgiéeéfieg It vas an avazing ﬁhiag that
?aamebaéy didn ¢ kiok i%léﬁé¥; but tkag éiénﬁt; and they all |

joined and appointed a master in the state court, in the
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guperior court. Bvenbually they settled all the claims that way
%ﬁ?éugﬁ the master, and gave the circus several years to pay it
off, which the circus ﬁ&drkg keeping running and making money.

If you had not had an extralegal ﬁavi&a'ky agw&@mgﬁ%
of the parties, everybody would have lost out on i%.

PROFESSOR M

OORE: You had & concord of creditors theve,

largely because Ringling Brothers was insolvent, snd you had a

';;;%wgggeiw@# appointed, Eu§ ypg:§a?a people here alleged to be

the *ﬁseﬁéfaawgs =~ the Pennsylvania Railroad, the United Stotes,
the B & 0, snd several others -- who are not &as&ivéﬁ%, and
there isalt any tort aiaiﬁaﬁt who is going to lose out Lecause
the gartwiaaaeés~a¥a financially itéeﬁgaasiblé, ?hé:@ are |
abﬁgt 8,000 claims, and ﬁhay»aggrégaﬁe approxinately forty
ﬁﬁliia& dollars., | o | | | | |

MR, DODGE: What did the court do im that case?

Fﬂaﬁﬁsﬁbﬁ HOORE ﬁeniaﬁ the é@é&fhﬁéﬁtﬁs ﬁofiéﬁ to

~ dismiss, aad d@@ieé the pla&ntiii*s m@tian f&r an 1ajnaﬁti¢a ,

»"*i»&ggiast pending Suitaﬁ

foFE s@%xﬁ- Do you kn@w whs% hapgensd ia %haﬁ 5ﬁﬁ3§-

':13,?ﬁ§ni@ case in Qaztamara? 1 think thay haé very nuch ﬁ&@ gams

" f greb1e& %hara. ?hs ﬂ&&ﬁﬁ eallgpsed at %hat yink, I kn@w Judge ¥

4'?31193. one of ﬁha bﬂst &uég&s ﬁawa tﬁﬁ?@. He nade sa&a &r ¢
xﬁars 3beat tha whaie g&aup, &hﬁﬁt hﬁ? theg shauld praaegé
7&@ you know hﬂw thaz was haﬁéieé? g
L PROFESSOR MOORE: :ee;, sir.

Qﬁﬁﬁg;?g%igﬁ Xﬁﬁ;¥§m€mbg§ ggﬁigiﬁﬁgtibg. §h§j$§§§$:
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eollapsed., I guese nearly a thousand psople were injured.

MR, DODGE: Did the court rule that these absent

parties were not proper pavriies, the othey 8,0007

PROPESSOR MOORE: It raled that this was a ”gpafi@as“
¢lass sﬁitg gsid %k@y could not be bound %y the 3uéggaa%, and
the piai&iifi should not be able %@ saj@ia their suits,

R, B&ﬁ@gz They went beyond %&@ é@n&ai’af an injunc-

- tiom eaé ﬁ&ié they a@ﬁida'ﬁ be bound ﬁy any Judgment?

PROFESSOR HOOR That was the theory. They haven't
g@tﬁeﬁ to an actual ﬁ%@i&i@% on that., It seoms to we éha% %@
ought net to %a@% on jugt B nOw snﬁéiﬁigi@a {d) 1&&@ ﬁ&i@ and
leave tﬁ@ guestion of res 3&61@&%& 9§@§, 1 |

DEAN MORGAN: We can®t £ix you judicata, can we?
That is a matter of sﬁb&%&aes, ia 4% néﬁ? it is not a matder
of praﬁ@ﬁ&@e; | |

?Sm?ggg@g YOORE

What is the polat, %han, of baving
a@ti&s in here to determine aﬂ@qaaﬁy of wapgesﬁaiaﬁiaa? ?ha
fars% ﬁ&&ng you kanow, you. @ii& get & rui@ drafted so %h&% it
will logleally vequire res Judicata. '

 DEAN MORG Burely, I agres, but this zs ® gra«"

eséa§31 ﬁaﬁﬁey up to the yﬁiﬁ% of what is golng to be %%%
elfect. @f the jaégmanﬁé, 12 it %ara@ inte an aatsaa where th@f@'

i9 ??@ﬁé? rapgeseatatieag then %h@ court is going to say as a

m&%i@? @i substantive law ﬁh&t_%ﬁé Judgment is res suéiaatag
even though you call it & “spurious” action. |

Judge Biggs, in the Third Civcuit, in ome of these
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alaing of iﬁ%@?f@?éﬁ@ﬁ with one of these hair-do patents, and 8o

on, said this was a "spurious"

action, but this will prevent
any one @fftﬁa @%%%r.taaas&aé guits agaiﬁS%_any one of %&égg*"'
other defendants. The plaintif?, you can say, had his day in
court, ailrﬁigh%, but none of these éafénééﬁtﬁ did. He éai@,

"y &E heléiag as against 5&3@ ?&?%i@&lé¥ ﬁ@ﬁ@ﬁé&ﬂ% and as

ag&ins% %ﬁ@ asﬁésiaﬁﬁea," ﬁhieh he saié @gs t%@ g?vaax vaggs«

‘*éfag§§atativa of 411 the alleged iﬁﬁ?ingéra» "that this would §?@“

vagt & suiﬁ agaiast aaf one of tb@ﬁe iafringe?s."
Yeu remanbay that Gage, éan‘t yau?
CHAXRMAN gx@ggsm&; I would like %o inj@et h@re 8

quaﬁﬁi@ﬁi I remember waanrﬁhiﬁ vule was dvawn, 1f myrﬁﬁag

%29& ia aexga@%, ﬁ@@gge ?@p?@? drew iﬁ, He §§§mﬁd to ha ?awy
well pa&%@é &b@uﬁ aiasg aatiQaa, snd X égéa*% kaﬁw aay%hing
-&bsut then, and é@ﬁ't yaﬁ. You ave using @xgﬁ@asiaaa %ﬁa@
éaavt nesn aay@hiﬁg eé m@, and 1 wauid 113@ to hava th@m  ’?
defined. | :
What is a:“spurians" elass a@ﬁi&a, an@ wkat ar& iﬁﬁ

| ,athar kia&s,that have no aéjeetivas aﬁgliad to tﬁam 3n ﬁ&za

"“fi]fruia? What is & “spuri@uﬁ“ class aet&gﬁ? What éaea the @aré

*ﬂj ft's1as§ aéti@ﬁ a@ all @g@ﬁgt &t is an aﬁtiﬁn in vhich persen -

”sﬁurieug" maan?

ﬂﬁéﬁ E@E@Aﬁ: A “apaxi@uaﬁ—éxéég‘agﬁian isn't &

‘*’;;-may come in ﬁxéina?ily‘_ Isu't thaﬁ ?igh%, Biil?

*wwﬁﬁ* Y@s.

?QQFSESQB

ﬁﬁaﬁ}ﬂﬁﬁﬁﬁﬁs ?hay may be allewaé ta come in 3aint1y
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on 8 common gquestion of law or fzet,

PROVESSOR M

OORE: It is 23(a)(3), gonsrally.

CHATRMAN MITCHELL: In the case you cite, the explosion,

‘aren't there common questions of fact?

PROFESSOR MOORE; Yos, sir.

| CHATRMAN gi?ﬁﬁﬁL&; Unconmon gﬁéa@i&ns of ié@ﬁ,‘ge@, as
%a'hew badiy yéa §$£ﬁrhﬁ¥§, aaé all that, E§t~§ﬁs»éemm§n @géﬁw

'g:iﬁiaﬁ is the qagsﬁiﬁn of. aegi&gaas@ on she other side,

: | §E§§ Ee&&&ﬁ: Thay ﬁ@uid ail b@ preger garties. There

48 no doubt sbout that, S

;?ifE%_ They could all come in.

: ?ﬁ@?gsssg I

aﬁﬁﬁ E&Eﬁﬁﬁ They sould 1@%@??&33 oy they could
eall th9m4iﬁ»a? @@ui@ all be a@gw@é; 1t you gould serve them all,
‘gau ﬁéuid bandle i% th&% w&y; |
| §ﬁ‘ §§¥@ﬁ} ?haxe have haan o 1@t of these wage and
 hour cases that are aaizad “spu&i@us“ @1&3& aetiaas.‘ Their
- rights are gemmea iafa a&ass, and ye% %hsir right of ?éeevary
-4 different. ?hey are call&d “agarieus“ alags a@tiaas, nade&
f&aas third alaasifgaasien¢ | L

JUDGE Qkﬁﬁﬁ} I way suggﬁst this is a mattax thaﬁ ha&
been éiaéasﬁéé»é g%as%-égﬁls g éea‘ﬁ ikaﬁk it iz a gﬁ&ﬁti@n
%hat/iafakgatly easy. iﬁara 15. 1 tkiak, fai?ly §eisbt$ |
eritioism of ouwr ¥ule ase hs;ng,;nei%gaﬁi&s‘ ﬂ$=think;;my$€l§i;
it doesn’t amount to much, I @ééag %ﬁéﬂéﬁéaé§”may b$~fba$ yéu %
can't do much by a ﬁiass.égﬁia§% @rhag& that 35 the §§QW$¥.

i %h;nk zt 1& & gaoé éaai sf th@ aasﬁer te éﬁ%@.
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1 would like %o ask Mr. Moore 1% he 18 not moved
by auny of the suggestions of the professors and what, for
example, he would have dome in the Dickinson v. Burnbam case.
- The Dickinson v. su%ﬁhém case struck we as o case where we
@@gbﬁ to do sa&@ﬁ%igg; We went aﬁ@a@ and did something, a9
» court nust, but we felt a 1&%@1@'3@@3@& about it bacauge
 ;$_6&§§*§ seem %o £1% explicitly in the categories.

. %hink wo did justice there, but we were trying to

‘4£ia§ our own ﬁ&?, go to speak., Would you leave this just as
it ims?%

PROFESSOR

MOORE: 1 don't know, Judge. 8o many of
the ones who are critical of the rules, though, definitely want
='ﬁ§‘h§f§ble»§a force tori-feasors and other claimants into the
litigation. X% you start to change the rule, I think the
!-ﬁassa problem should be discussed as to whether self-appointed
ﬁa;%asﬁaﬁgtﬁvas should be abi@ to force other people in the
iitigation ms?ély_haeaas@ there is s common question of law

é? fact., Maybe they §h§u1§¢

ﬁﬁa,stirﬁi' Yau suggea& the gassibility of some mod-

ification of gaeagwagh £3) 80 aa 4o inpose a limitation @ﬁ
some sort oun %E@*“Qﬁﬁ%i@ﬂﬁ“ olass suit?

PROTESSOR MOORE ﬁé.fi don't knﬁwiﬁhaﬁ:irﬁﬁglé‘éa

anything with the rule ?&ghﬁ~a§§; u§1§ﬁ§~1;waﬁ preapared to
take the position that many of these critics do, who want the
 Judgment to be binding. I think that is the basic problem,

Granted %ﬁaﬁ’p@ihags;gga~£ui§fa§§¥$,s§§_exag%ly
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whether the judgment s res judicata or mot, if you start draft-
ing a vule along the line of orders to ensuwre adequate repre-
gentation and notice to come in, and so on, ﬁhé logical iﬁgzi@aw |
'ti@g from that must be that you do have a suit frowm which ih@ i
Judgment will be gés Judicata.

MR, LEMANN: What did you think of Chafee’s sugges-

= L

~ tion that we omit everything in the rule after the words

. ®gug or be sued” in the Fifth line of Rule 23(a)? Ho says

 that we &gv& sade oo rigid & classification, so he wants
ﬁe stop wiiﬁ that braa&, geueygi 1&nguaga. He doesnt't like

chew%ng it up into %hz&q subdivi%icggi

- PROFESSOR MOORE: What is going to happen under that
proposed ?ul@?r‘Suggese wa did ﬁhaﬁ, A8 ﬁ Judge, what

would you conclude £§§m‘ﬁha§ change?

i
o

uag-sf % don’t know that X could do anything

nore than has been é@ae here. 1 thought ﬁ@?hﬁ?ﬁ youy aaams?awif'

tma%aW@weﬁw@W%b%iémwkmm»@mmw@aa

dossu’t think 1t is. P )
”fﬁﬁ*é§ﬁgi?‘ i unéaystanﬁ that Qhafee veall?

»saggaaSQ there to gravide far s§§9§ ﬁhiags. 3@? exgmgle, ha
g&ggs&%s thgﬁ th&re iz vo way left te aanﬁza B vesgibia fﬁﬂ?ﬁh
| kind @f alasa 5ait %aiah ﬁiﬁkﬁ some ap 1n %h& £a%u¥a., He makss
a distinction ﬁgtwaeg sek&é ezasa saits ané iuvzeatienﬁ %@»@g@@
in, He ﬁas an ax%@aséva s&iag hasa ai abnnﬁ 5§ ysges tka% 1

~ gould not sammaxiga too géagﬁately‘ 437.7 |

1% ssaw$~§s ne g@a will ge% thﬁ ilavar af it if yaa
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look over a% the next page, on page 43. There is a cdouplete
rgsgrggaaﬁagi%a of the propossl of the New York Judicial Council
" %ﬁi@@ atbempts to follow the ides of these people. You will see
that sﬁbéi@iﬁ%&& 1 there is general, just as Chafee saggésgﬁa
Then there is an attempt to put in these other provisions and
%0 see that persons are adoguately r§§§§s@aﬁaéo

1% 18 to be a&miﬁ%&ﬁ and %hsze is no guastiaﬁ,
?wei&ggag K§@?§ Gaye, that it is expactad that the judgment
f@ﬁg@g@ﬁ%@@éﬂ»@iillbs res judicata. That is the idea. All the
people Who make Ehis argument go back and say that the thesis
of th@ @agr&m@ Qﬁﬁgt in the ﬁagﬁbugy v, Lee ¢ase is not based
ap@g ﬁhﬁ iﬁa& @f ﬁhﬁﬂ?@t&ﬁ&l rights, whether Joint or otherwise,
but %3;Q@aééuag.ﬁh@-ﬁfégﬁigty of the gepgaseataﬁiaa. the a@sw
@gaéy @fﬂﬁh§-§§9ﬁﬁtuﬁi§? %@ éaieaég and so on, In other wﬁgés,
it é& %asgﬁ on mawa pygatieaz asgagﬁs rather ﬁha@ the %@@@f@ti@al
@§a$¢ | |

%@ %ais suggasti@ﬁ=£?éﬁaﬁﬁe New York Judicial Council
is an sttempt to work 1% out, |

- 1 migﬁﬁ say, as I think i ﬁ&iﬂ %@f@%&, that %ﬁi&
&ugg@sﬁiaﬁ from E@w ?@rk has been maéa gfﬁ@@ an extensive sﬁaﬁy
This i a part ef the sﬁuﬁy 9@ the aaua@ix. bat iﬁ has bs@n &aég,
s I unﬁagstgné iﬁ, not aﬁ 8 r@sammanéaiian yot ﬁé the zﬁgislaw
ture, but as one for gnasiéa@&tian @f sverybedy, and tb&y axge@t
%o get in r&sgaaaag from it £e§ iurtaar eeaaiéer&tzaa.;xr

@i g@uygs, Saaaﬁar ?@pper ﬁaa in aa acma sgggésﬁiaa

of that kind. You @iiz seo at the %@g ai gag@ 42 @iﬁaﬁi@n @i
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the Corunell people, Keeffe, Levy & Donovan, “Lee Delfesis Bewn
Bur.” That title is supposed to be & reference to Hansbury v,
iee, and supersedes the old Ben Hur case, Those three authors,
é&@ firgt being & professor on the Cornell faculty, seat this

on to Senator Pepper, and Senntor Pepper comments on it in the

@%?ﬁ&ii Lew Quarterly at the place g$§ég hore,
1 %hi&k it is proper to sa& that ais comments ware
'faghag on the ské§§§§a1 §§§§3 a8 we put it here., There they
are, 33 Corn.L.G. 349, |
i don't ?@ﬁ@mb@r that he y@gxiﬁ wrote this. 1 weally
thought Nr, Moore hsd move to do with it. I was responsible
U way s 1 ggﬁ%&iﬁiy wont along with iﬁa Qging back ianteo
&agt@ry, I thought §rg Moore haﬁ most @g éa with 1%.
| Thgs@-%arga, these 1@?@1y tazasg “%ﬁ&@ - "hyh@ié,
ﬁé “s§§$i$usg“ nere 1&&@1@ thgt ﬁ@?@ used in old eg&iﬁy eases,
Those were not invented, They ﬁéf@ not something new. After
the él&ssiﬁie§§iaa wan ﬁaééa those old oquity terms foll quite
naturally into ume ia @@aﬁ@ﬁti@ﬁ ﬁiﬁh %h@ﬁg Sﬁ the juég%s
have peterved to them g ge@@ ﬁeg& in that way“ Goodrich wrote

such an a@&n19§¢

7 MR, LEMAN

N3 Have there been many cases on Rule 287
JUDGE CLARK: There hﬁ?@ been a ga@é-mgay cases on
different a&pégtg of &%, bu% therﬁ havs been vefy §ﬁ§ @a %h@

particular point of ﬁhaﬁ_mighﬁ b ﬁ@gm@d extending the res
judicata effect by devices of Qﬁﬁi@9@<$§§ 80 ong or; o gu% it

another way, the situation we had in the Dickingon vi Burnham




case, whevre we had the fund 4n court, and the guestion was what

%o do with 1%,

That ig one difficulty of being a judge.

I often f£ind yvou have %o do something. Here was this money,
- and we had $o do somwthing with it. There seemsd Yo be vaﬁg
little that definitely told us what to é@'ig that particular

- situation.

JUDGE DOBIR: In that case sfter you bad disbursed

1

- - the fund, and all of that, which was ves judicats for all prac-

tical purposes, suppose some man from some yemote part of the
: gﬁaatgg had never heard of it and came forwavd, He couldntt

 gome in and gé% noney, could hé?

JUDGE CLARE: I should oot think so, but @f §@§§§€

ﬁﬁaﬁ guestion is not answeved, What is éaawﬁged iz that the

defendants who were objecting to putting uwp the money had to

‘do 4t, That was sevtled, What might happen if somebody

~ suddenly came to light and asked to come in, I don't know,

f should think the court might well say, "Everything was done
to got you in hﬁfé?ﬁ and you weren't a?auﬁﬂ, and you ea&*a do
it now." |

There is no other recourse that these

- people have. When you finish distributing the fund, I don't
gave if you call it res 33&%@@&& oy upsy-calla, that is %&é

end of it.

JUDGE CLARE: This is really guite a practical gues~
tion which, thank God, doesn't coms up all the while, but it is

the kind of thing that comes up. I would put it this way: it
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sesus as though it is a case that the courts ought %o be able
to handle. It is too bad, I think, to sit back and say ve
* egan't do anybhing. Let everybody sus as can, and cateh as caich
can. o
PROFESSOR MOORE: I am inclined to think you need
 gome 1@@3@&@@%&@@ legislstion, g?@haaiy; to ﬁsks sare of at
least some of these situstions. Take the Pemnsylvania Railvoad
- case, samg 9£.thé sults ave br@ught iﬂvﬁhﬁ state court of
 New Jorsey ., Séﬁs are brought in the state eéur% of Pennsyl~
vania, Some of them are brought in the state courts @ﬁ’ﬁéﬁ
ferk and Ohio, You ?uﬁ into & statute @Eﬁi in geﬁewalfar
foderal court can not enjoin state court ?rﬁeeséi&g@a
It you are going to have some sort of over-all
, @lass aﬁit Ehi@h you are gaing to faree everybody in, I balisvari
you are g@iag_ta h&v@vt@ximplamgne,th&ﬁ with legislation that
‘ §&11 §@?@3§ tés court to anﬁeiﬁ suits in‘stgte_eeartsg;aaé -
perhaps in other federal aourts, at lesst bring to and coneoli-
| hdat@ with tha main a@tieﬂ suitg iﬁ other federal caurts. |
| gaf ﬁﬁﬁﬁﬁ: I8 this a suit for d@slaratexy 3uégmsn€?
PROVESSOR MOORE: The ?@nnsylvania Railroad is tryaﬁg ,
t@ get a ﬂﬁﬂlﬁ?ﬁtiéﬁ of liability or g@ﬂ«li&h&l&ty of i%s
and some seven oy eight atﬁar yrim&ry tert«ﬁeasezs.
’,rﬂaﬁﬁﬁg Raising @nly 8 quaﬁtian af isw? |
?E@?ESSQ&.E&@&E;V Eh@'washliabiﬁ iﬁr»%haﬁ-?eréhrgméﬁy'
. explosion. | | | ' !

DEAN M

ORGAN: Law and fact,
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HR. DODGE: The 8,000 cases would involve many ques-
tions of fact which could not be determined on thisz sult for
daclaratory Judgment.

PROFESSOR MOORE: If the cowt sustained the clsss
suit and all these people came in and it was adjudged that the

'?éaagglvaai% Railroad or the United %ﬁéﬁ@s oy one of %haﬁé

.g'ééaafs was liable, then you would have to hgvs.gapaﬁat@ a88e8s~
.@ééts of ﬁamageglﬁég each claim, Xi the Pennsylvania Radlroad
‘got & declaration that neither it, the ﬁai%éﬁ States, nor any
gf*ﬁh@ a@h@? so-¢called primary defendants w&&41&abia. that
ends 1t,

MR, DODGE: Liable as s matter of law.

PROFESBOR

MOORE; Yes,

DEAN MORGAN: It is just like the consolidation of &
lot of géﬁs@aal §§§u?y accidonts to é@tﬁ?ﬁiﬁa 1iability, We
did that in Wisnesota once With 300 sccidents right affer World

- VWar E,‘ﬁha% xail§éa§ fixe; We had &h@u@ 300 cages, ?au ?@ﬁ@%@

- ber in ginaeagta right after ﬁ@rlé Var ‘% we had 300 @gs§§ b@»

—Tgf5:aaus@ @ﬁ 8 i&ge, ﬁhﬂﬁh@? the Hni%sﬁ St&t@s casused it or %h@f@

| : _1§3§ sone other @gasgir They tri&é ﬁha eas@ fex about %kr@@

s months, and ‘they found 1iability. Eash one of ‘then had ze .

»ﬁﬁﬁg h@w w@h ﬁmg@ 3f'§a§? ‘Ei&&‘ﬁa

Jﬁmg CLARK: - é:zemm 1 augggst thaﬁ 1t seems m me

"fff%ber@ is perha§£ 8 11&@1@ to be saiﬁ for ‘the solution that 1.

3?}ff_w§§ intimating as a kind of igtermaéig%e stega You will ﬁ@%i@@

T"fV‘i didn't ﬁagg@gﬁ, ﬁ@t yet at Esast. 88 é@ag Frgfeasar éhaﬁe@ aaﬁi
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a8 do thess otheyr critics, wiping thie sll out and stavting
anew, 1 siwmply seid, taking the existing classification and
allowing 1t to stand, then let us add some provisions making
¢lesr this polnt of adequate representation.
I suggest thet the effect of that could well be that

at the ﬁﬁ&éﬁ%; put it as you may, %%%ré is some doubt as teo
Just how far our rule does go. Some people think it goes very
f&y; 12 you take the suggestion made by §u§g@ Frank in thim o
 guaranty Trust Compasy case, which has beor applied somewhat,
| whieé the district judge ?ﬁ?@@f%éé $o follow, you will iiéﬁ
"'tﬁaﬁ gayﬁsgs 1t goow further than we originally ea&geaglgﬁés.
1?&@ @0&%&3 are gaﬁ%i&g gome significance in it.

| It seems to me 1f you added this without taking avay
anything, you would make it clear that in cases vhere the

'repxaﬁeaﬁstign 1s aéa@aaﬁe, ﬁhe mat%s? %@alé be @@tti@ds @%ai
'Lg aiagiiyiag one §9$at of view @i %ha rule, but not ﬁ@@ﬁ&ﬂ%@ii?
gdding ang%hiag to iﬁd Ia othey weféﬁ, as an iata%maéigﬁé gtep,

go to apsak, this is not 1ikaly to valse aems @g the gussti@as

%ﬁsﬂ,%&@f&sﬁaw %géss*éaa in &iaéfﬁgéaasﬁ it doesn't g@’thﬁﬁgfgre
It 48 not & complete adoption of the views of this
Cornell article, for example. Without going that far, it
really adde a g&#&gﬁé @f'@i@;iﬁi@ﬁ%i@g@i-s&ﬁ@ghing'ﬁkigh may
well be true of our present rule snd seems somewhst to be S0
ééas%%géé'ﬁy’ﬁhé courts, |
| cag;gm

 How about the point that has baen

 discussed here? Suppose you adopt this provision here, the
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court can a@%,.gg 1 undersdand, enjoin all these parties which
a?e Just represented by one, be they personal imjury clalms or
whatever they are. Isun't that right? For ilnstance, one of
these pecple in the so-salled class of claimants has %Eéugh% 8
- personal injury action of his own in some state court. The
federal court could not stop it, .

How can you determine the gquestion of 1isbility as
=, u-ﬁé people like that when they have cases pending in a state
Lnﬁéaﬁ%, properly brought? The fedsral statute says & federal

court oan not enjoin a proceeding in o state court. How do you
got the competence you ave affesr?

JUDGE CLARK: You quite fraakly wouldn®t get it in
cses %55?@ you can't get it, so to speak. In other words, the
‘way I have drawn this, this can't solve all the guestions, -

‘ %iﬁﬁauﬁ any doubt .
CHAZRMAN
JUDGE CLARK: 1 think it would clarify what the rule

MITCHELL: Yhat would it solve?

| may very properly be beld at the moment to mean, I don't %&i@k
it %?é&ké new ground. This provision hag no suggestion of |
auja%aing %ﬁaﬁ& ga&rts, and 50 on,

CHAXRMAN MITCHELL: Of what use is & class suit of
this kind against a class of prospective claimants if, %h@ﬁ you
| got their jﬁdgm@ng, they are ?@?f@@ﬁl? free to £i¥§ ﬁ@&g
themselves in separate sults? That is what I ﬁ@aﬁﬁ agdarsﬁaﬁé
about it, I had alwaye supposed a class aotion, whatever that .

- meang, is an action %héﬁéjgh&‘éifééﬁ of the judgment ;s to bind




everybody in the same situation, provided there is a falr
representation of the class. Admittedly, this rule wouldnt®i
have that effsct, as I undervstand it.

JUDGE CLARE: You may remember 9hen we originally

drafted this rule back in 1938 or 1936, we @?igi&&il? bad &
provigsion in as to its binding effect, '%hﬁ% appears in the
aavly §§§£ts, We provided that class aagigﬁsggé&? (1) would
| bind avegyégéyg,uaée? (2) would bind simply as to the éisﬁési@
‘$4on of property, while under (3) it would mot be binding upon
%ﬁ@s@ aﬁsggﬁ; Then we §§?ﬁﬁk that out at one of our 1&%@?1 ,
neetings, ou the theory that that would be substantive law and
1t should not be stated in the rules. |
: Nevertheless, 1 think it was the general uaﬁsrsiaﬁé@
ing that that ﬁ&ﬁiﬁﬁﬁﬁﬁﬁﬁﬁi§i1¥~§§a law ag we vere understanding
i, | | : . | |
o PROFESSOR Sﬁxﬂﬁakéﬁﬁé, Bgfersvthis rule ia of any use
it would bave ta'ha?e-taéiéﬁﬁégﬁ @f_@éa.jﬁéiggﬁﬁf, it iy
.é&asaﬁt have»ﬁﬁaﬁ afi@gﬁlit i&r& u$$1e3§ iﬁxﬁaiiﬁyfy
| -.53@@%‘&4&?%' ’ -
 PROFESHOR SUNDERLAND:

3 Yes.

We are demling bere with a onge
of res 3aﬁi¢a%ag}w§§e§»iﬁ:aataiﬁ@ our procedural rule field,
It slways was & 3§§ﬁ‘§haﬁ we ought o ha%e kept our bands off of,

PROVESSOR M

OORE: It dsnv't §1§§§8f§$§i§$£¢ In the
foderal courts if the parties 3@%&ﬂas'@wigaaai_gigia§1£is; you
sust have couplete éi?ﬁgsity;béﬁﬁéaa them on the one hand and

the defendants on the other, because %ﬁaﬁehﬁéraf@asas,ﬁhagghﬁié
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that 4f you had diversity between the representatives of the
slass on the ome hand and the defendants on the other, then
these other persons could indervene and prove up their clainsg,
drrespective of the amounts or thelr @i%i%@aghig. 8o the géw
é@li@é‘“apaﬁiaug“ class suit did serve s usefnl function §¥ﬁ§r

that point of view,

PROFE 1t lets other people come in

They don't ﬁe@@gaar&iy ride with
the ?@é%‘&é?'ﬁﬁﬁﬁ’tﬁgé they would if they Jjoined as ofiginal
plaintitfe, |

JUDGE DOBIE: But the faa§ %b§§ one of the intervenors
is of ﬁhs_ﬁg&@léiiiﬁﬁnﬁﬁip as the defendant wouldn't defeat the

sult,

Sﬁﬁﬁz QL&B& ?h@ ”§§§?i@§ﬁ" glgss sult as we haw&
known 1%, 1 ﬁak@ iﬁ, in a asat@ @ﬁ&?@, for example, would have
- waa%iggmy 0o mmi@g éxeépt £ 8 kia& of shovthand i@x j@iaé@a*;
?s? exaagl&, in xaw E@rk th&ak they have said @sﬁantiaily |
| %ﬁ@ﬁ‘-:it could asﬁa a 1@%%1@ more ﬁﬁfsaﬁ in federal law as
“ szt@aﬁiag federal 3urasdg§t3ea, ?@rhays "@xtsaéaag“ it is &@ﬁ
the §@§$, Exggaigg @? ga@@lyiag §§é$§al juﬁiséigﬁiam,,

PROFESSOR 5§§§E§:£F§£ xib@ralggiag,

- SUDGE ezaﬁx Yes, That is good WQré, “11&@2&1&51@@;“ |
It is @sgagtiaily a jgiaﬁer iasﬁfumsﬁialitgi it is naﬁ really

the old aiasa,sait iaggaé $§gs%;@£ sgtﬁ;&gg~ang§hing§ c:g‘is
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more an excuges for wot Joinilng people that you naturally would
Jodn,

JUDGE DOBIE: Do vou have a concrete suggestion?

JUDGE CLARE: My suggestion, you see, was that we

%ék@ ¢this much here and add it on top of the other, on the
}g?eaaé that this would give a court & ﬁ%@@%ﬁ@@i way of acvom-

| ?35@&&3@'5@&@ vosulte which, fraankly, we are doing now, I think
the cowrt is going to do g@@&t&ﬁti&iiy.%aa%g anyhow, becsuse
'°§§at else are you going to do? What elae @@aié we have done

in the Dickinson v. Burnham case, for that matter? This malte

ouy ﬁ@?& 1@%&%3&%@@, really.

3 éﬁﬁﬁﬁ Eeﬁzgz Do you favor $§§i§§ what you have on
| page 3 of your 1little pamphlet, or just paragraph 3 from page
43 of %k@ big @a@, oY b@%b@ | |

JUDGE CLARK

P

1 think 3 @@azé vather add it the way
1 put it in §§£é3g gsubject, of COUrse 4 %@ @hanges in wa&diagg

&#;z%ﬁtiag the ﬁ&@i@ s&iagg ﬁhﬁ@h is & Qﬁﬁbiﬁ&%i@ﬁ gi ﬁaé

Qﬁ tﬁs New ?@@& Ju@iei&i @@uﬁ@iia

' s %ﬁui@ yan? languag@ in the last génﬁaggg
of your suggestion imply that 12 the ragvas@ﬁtgtgag does sppear
%o the court aéﬁgaa%sgf%hé conrt may render guégagﬁt in snéh:,
form aa to affect ﬁhﬁse who ave not ‘parties?

JUDGE ﬁ&éﬁgs f@gf O may 1 put iﬁ ans%ﬁaﬁ way round.

'?€¢f§§_3¥$,§§yi§§ to g&y tﬁs@_ﬁh&y would be
bound? | - e |

JUDGE CLARK: Of course, §§$S $§3é7§§ﬁ ﬁ§§;§§$'§§a§5
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and doos not say it, partly because it doesn't say it empressly
and partly beomuse 1% 18 our theory that we are not stating
substaptive law. So when you ask me that, I think I ought to

auswer, I hope so,

MR, LEMANN: 1f you sadopt this smendment, wouldn't
you come neaver saying what ve deliberately sbstained fvom
saying in our provious rule? My, Tolman just called my atten-

tion to %ﬁé fact that in one

| of our earlier drafés we said we
- didn't feal that we could express any §§i§§§§ gs%a‘ﬁka effoot
of the Judgment; %ﬁ&% that vas o matéer ol aaﬁgﬁﬁati?e law.

I an just %ﬁﬁ@@?iﬁg}i@ you a§a§§ @&3@“@aa§gas whather you ave
by 3@@1&@%@&@@ @ayiﬁg %ka% if the court ?Riﬁk& the partiss are
&é@@ua%ély ?@??@ﬁ@ﬂ%@é; it will g@ﬁd§§ gaéga@nt %& 8 iﬁ?ﬁ %@
bind the people.

ORGAN; W said that by (1)just as wuch as we
 would say 1% by this,

JUDGE g&@%&% Answering your suggestion, MHonte -

MR, LEMANN: We didn't talk about the Jjudgment in
o, (1), Bddie,

5?3%§>§§£ﬁ§§ It seens ?@ ne %ig&t alaug that we a@k@

(it easier for the court to decide qaas%aans of substantive law,
That is & part of our function, We have done it & groat deal. f
Yor eoxawple, take @ﬁ?“@i&&?iy s?%a&&@ns“fand several g
of those things @h&ﬁh deal wiﬁ& apgella%a yayisgw We have |
atated various yri&e&yl@&, and we éﬁﬁ'% aay %ﬁe ﬁggsllaﬁg ’

g@uﬁ%& w&il follow them, but @g gagyss %@ hsve they will have |
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gonse enough to deo é%,rga they have had, It seems to me this
is the saws sort of thiag.

17 we can make it easier for the court to see the
‘proper answer, 1 don't think there is any reason why we should
pot do 18, We ave not telling them; we are not laylag down
the lmw, that this is the aaaﬁﬁgﬁ Ve ér@ trying to give the

court a means of taking sare of litigants in this kind of case.

CHATRMAN

A means of doing something we
think they ought %o do but we haven't any power to make a

rule vequiring them %o do,

E-5 g

¥R, LEMANE 1 would be afraid again this vas a case

in which, when you got through with i%, imstead of putting an
gnd o L%ﬁ'ﬂavisﬁ éisgagéisas and E&%@f%ﬁiﬁﬁiﬁﬁg you would
~ create s@wgrr@@& for some new ones. I wouldn't think y&nrﬁaaié
- add to certainty. , |

Qﬁg.@@nﬁgs It seems to me that something like this ia
.g?stﬁy good gé ealling th@-é%%@aﬁi@n gf:ﬁ%@ court fo gaﬁérg |
which it hasf- They may,h&-iméliﬁégzba%'€§$§e is nothing in
| Rule %3 as it stends oow which sugﬁesﬁa’any order of the court

anyvhere along the line. - | .

If this is particularly applicable to paragraph 3,

"gpurdous” actions; 1 think it vould be helpful,

JUDGE CLARK: That is just the point I was attempting
to make; It would have been helpful %o us in the case we had,
We went shead and did it; The court has to go ahead and do

these things. This is making &-a&%ﬁygiig:abvi@aastﬁiug,ai&ggly §
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legitinate, It might be preswmed to be legitimate anyway, bug
this makes 4t expressly so, so the parties don't think the
court is springing something new on them.

That was the great howl in our case. They thought we
had made m rule that was doing them divt. They went to the
Supreme Court on that basis. ?hsy'éiég;t impress the Supreme
Court, but I sympathized & 1ittle bit with their howl. |

JUDGE DOBIE: 1 am inclined o think this (d) heve .
‘would be helpful, If you said "parties” instesd of “plaintiffs”
or “defendants,” don't you think that would be more a@g&apﬁﬁ&te?
' ARKs 1 should think so, :

MR, PRYOR: z-w@ﬁ1é s§ggss% instead of mgkiag that
& new 5§§§i?i$iﬁ§ {d), that you make that (¢), and wove (c)
~down to (d). That ﬁ@ﬁiﬁ bé a woras 1§gi§g1 location for this new
subdivigdon. \ | -
- JUDGE DOBIE: In other words, make thie (6); and what
18 mow (6), (d).
| CHAYRUAN MITCHELL: One trouble with that is that
you have & grest many ﬁ@f&rﬁﬁ@ﬁ& in exiating puﬁii@aﬁiaﬁs and
'éﬁ&&ﬂiﬁ&g to éa#&gragh so-and-go, aud then you come %1@3@ &§@
 change it. |
JUDGE DOBYN: I don't think it is impa@%aﬁﬁgl 6 §
‘were writing it aﬁigiuﬁiiy@ i g@ﬁlﬁ'iﬁl}@ﬁ your suggestion,
I think we should leave (e) the way it ilm, |
CHAIRUAN ﬁiﬁ@ﬁshﬁs {e) sgya it shall not be compro-

aisad without approval of the @@uﬁ%@ {d) goes on and says you
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give notice of the compronise.
Wi, DODGE: You mean instead of at the end of the
section, put it after (8)? l& that all right, Mr. Reporter,

mske it paragraph (b) instead of {(d4)?

JUDGE CLARK: Yes, except there is a 1little question
along €he line which Mr. Mitchell suggests. Parageaph (b) is,

of courae, very fauous ﬁa@u,rﬁﬁaﬁ is ﬁﬁ@ go-called secondary

nction by shareholders, That has been sustained
as a procedursl matter. In the Cohen came, ﬁ?Q Justice
dnckeon eaid it was & @?@@ﬁéﬁraé matter, and yet if there
‘§§¥@ sone atate gulé that governed it, yé% had to take the
state rule,

CHAIRMAN MITCHELL

A

Until the Bupreme Court taught
we otherwise, I thought this vule ﬁaﬁ‘ﬁﬁ application éxaépﬁ
4w 8 state that had & &ﬁ&?ﬁt@ to that effect or even an
@@iﬁi@ﬁ to that effect.
Jﬂﬂﬁﬁ @i&%z

3 i | éﬁgﬁﬁ know it sald g&iﬁ@ Y] ﬁﬂ@h as -
- that. it did gay 4t was procedural, |
‘ % §§€QEEL;

A,

¢ Whether it is good && bad éé@@ﬁé%
on %ﬁétﬁ&? it ds yreaﬁﬁaral or not.

SODGR @iﬁ%§§~_%ﬁ,-ﬁye-ﬁaégé,fﬁsik} 08 now kﬂ@ﬁn'as'

the éﬁﬁiﬁaﬁiﬁg'gagtzaage it would h&v& been more lagi@al, kaé
it&%& é@a& new, to §a€ it ha%a; ﬁu@ z wan@ag, &ﬁ view of the
agﬁaggaman%;ﬁkigh'ka@ baen fa&31§a§~aaéf¢§s§s,%isé to it, and

80 on, if it is worth doing ﬁ@ﬁa

CHAIRMAN MITCHELL: 1 would like o see this made
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paragraph {(d). |
MR, DODGE: It would seem to have no application to
| the corporstios sulés, There is no guestion of proper repreé-

sentation of parties there, i there?

JUDGE CLARE: There is no quas%i@a it is more
1@5&951 to put 1t up as (b). There isn't any doubt sbout that.

@5&33

MITCHELL: You could make 1% (a)(4) without

JUDGE CLARK: It i true that the present (o) refers

more directly back to (a) than it does to (b), We have already

made a 1ittle bit of a juwp In the origimal rule, Look at (o).
‘ge} refors sgegafigﬁzlg to (a), ai%haugh R gaypasa it @ealé be
uged as ﬁh}, ooy

MR, PRYOR: My suggestion was ”§$§%§$s“ instead @g
: ”éaﬁ%&é&nts“ in the %hi?é line from tﬁe botton, In view @g ‘
the decision to make this (d), you might insert in theve,
"The court nay, at %ay stage of an action, under sgbéiviéigﬁ {ad
of this gni@;ﬁ and s8¢ on.

JUDGE CLARK: Yes, that could be done.

MR, LEMANN: Would the second sentence of your (d)
“@aniiiét or vrepeat 3§y%§iﬂg,§§a§ is iﬁ;ﬁﬁﬁ pecond sentence of
{6)? Wouldn®t the second saaﬁenﬁa of (é) cover what is now

an the second senténce of {e), ar would ig? The s&aanﬁ sanﬁenes
9§ (d) says, "It may order that notice be gi?ea in such manner
a8 it may 6i?§$$:* Bow" The second séﬁﬁégs@ of {c¢) says in

certain cases motice shall be given. Maybe that is the answer.
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PROFESSOR MOORE: May I ask what would happes in that

Peunsylvania cage 1f the court ordered or at least gave notice
$o the various tort claimunts to come in and present thelr
lélaiﬁs? ¥hat i the failure 42 Ehéy don't come in and the
- federal sult gets tha Judgment §§£§§§ their own personsl gg&%?

~ Is the fedoral judgwent res judicata?

DODGE:  They wouldn 't comne ia and yragaat th@i@
claing on %h&% ga@gﬁieg of law, They %@31& siuply assert §a§i¥
iljxgigﬁi to be heard as parties in interest. _?&asegﬁigg their
claime at once ralses u question of fact which could not be

bazar@ %ﬁa $$§¥§ on the gquestion of &aﬁs

The @&@ﬁﬁiﬁﬁ Gﬁ 1&&%&1%&3 ig %gw:

fore the court,

MR, DODGE; That 48 & question of law,

PROVESSOR MOORE:; Fact and law,
DEAN MORGAN: If you got judgment in the state court,
it it wers in favor of %ﬁ@‘§1gin$i£§. %ha:glgig%ifi conld put
in & supplemental pleading and make that ?33»3u§i@a%a,r,$£ it
_ ﬁ&srféy-ﬁh@ defendant, §h§_éa§§ﬁéaaﬁ ¢ould pﬁg in a suppleomental

pleading and make it res judicata,

Now turn it around.
@m MORGAN: You have that same kind of guestion,
| éﬁa&ﬁly, ié'%h@ E@g&éx&ta«iawaﬁarﬁmeg#s conpensation égsé.
where the giﬁﬁﬁﬁaﬁ& court went ahead after the Iowa éiﬁ??ié%
court had given a judgment, and refused to vecognize tbﬁ‘r

judgment, The Supveme Court reversed them,
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Suopose aftey notice %o come in and

pregent & claim vas given, vne of the tort claimants had his

suit pending in Oble, and the federal sult gets the judgment

- fivst,

DEAN HORGAN: If the federal sult gets judgment first,
and 4f it is & proper class action, iﬁ is ves sgéiestg, pocord-
iﬁg to youy %ﬁ%@rg; and 4f it is res éﬁé&eaﬁa it can be pleaded

,_gg a supplemental plea in the other pias&.

PROFESSOR MODRE: I understand. ﬁ%&%, but what z
| éag*t know is whether the purpose of this subdivision (d) ig
fg@ make that federal Judgment ves judicats where the @@ﬁ%ﬁ has
given notice to the person to come in ggé he hasn't done @n.

o DEAN g@ﬁ@&ﬁzilshy not? Surely. That is what you
do 49 a bill éi ge&aé z;l?ﬁkatimﬁg";_ﬁéa*% goe why you
couldn'y do 4% ﬁ@réj. |

PROFESHOR MOORE: The bills of peace haven'y lain in

these tort suits. | o

ﬁﬁéﬁ%ﬁ METCHELL

| g§r 3% see&g @iliy to ne to hav& o

si&sa Sui% &aé haw@ a fapfasan%ataen of a few, and ehén @&ﬁ%&k]

a fellow in the class i1 he doasn’t come in and nake it ves

.}5ﬁﬁaaa%a;‘ l‘ | |
Qﬁéﬁ E@Eﬁﬁﬁ What is that?

- CHAXRMAN §¥?&QE&§ You are ﬁrygﬁg to get vid ef

having a théﬁsggé people in the court. The whole purposs of
the class action is that. E

{@Bﬁgﬁ; fha% is righta

DEAN |
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Yot voiwithsianding that, suppose

the practice ruls enabled the court %o asrve notice on sach

- ops of those thousand people and say, "If veu don't @éﬁ% An" s
DEAN MORGAN: IZ2 you baven't complied with the con-

ditiona, then of course your Judgment ﬁﬁﬁlﬂ not be @iﬁéigga & 4

has to be one way oy the other. It is a:gigsg action which is

binding, or 4t is not., If theve is true r&g@g@aa%aﬁiggg then,

L binds sverybedy who ls represented.

CHATRMAN MYT

CHELL; Why do we have a provision fox
7*@?&é§iag these puople to come in and present their claims? |
| That 18 one thing we tried to dispense with.

DEAN MORGAN: ?ka% order would ﬁg @ﬁi? t0 prové %&g
suount of the ¢lailm,

AN MIT

CHATRM LLs  As to the common guestion.

DEAN MORGAN: What this court did was to hold it

&aﬁa‘% & clags mction. It was sn sction where you could come
in iﬁ you wan ted %%g ?k%g‘gﬁaﬁﬁ in %hiﬁ gsrﬁiﬁaia? T
refused to ¥$$@§ﬁi§% it 28 & class aa%aag @f xaius@@ to fsaagw

nize %h&s@ §ﬁ§§l$ as aéﬁgugﬁsiy ?ﬁg?@ﬁﬁ@%@ﬁe

iﬁé@ﬁ&if ﬁhﬁyﬁ do we ‘#tand on this,
Charley? | | |
DEAN MORGAN: If they ave adequately represented, then

you have res judicata.

Has it %sean ﬁsg’ééé?
JUDGE CLARK: X é@&'ﬁ know %ﬁeiﬁer it bas been g?‘?g

1iy

agresd. Wa have had discussion and a@y&&ai have exprensed
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approval. Hr. Moore hes empressed dimapproval., I think when
the discussion has reached the proper point, the ouly thing we

can do i vote, I don't think we have had auy vote ag yet,

JUDGE DOBIE: I move that we adopt this New York
rule, addiog “elaims or defenses” and chaaging "defendants™ %o
“pa%%iasé“ Ve can’t settle everything, but I do beii&v& it s
‘ﬁsiyial.

R, ?E%ﬂ&g You mean the rule stated beginning on
 page 3, Judge?
JUDGE DOBIE; Yes.
CHAIRMAN MITCHELL; With %ha word. “éefeaﬂaaﬁs“ iﬁ
| the third line from the bottom changed to "parties"s
| JUDGE §9§§E= And “clains ov ﬂ@faas¢§;>
CHATRMAN MITCH

BLL; * % 5 # present claims or de~
fenaes," |

What is your plessure with that motion? All in favor
 say "aye"; opposed. The "ayes" meem to bave it by a majority
of one, | |
o All wight, Chariey.

JUDGE CLA

K: The next one is Rule 26. Rule 25 iﬁ»a
rule that something ought to be done about. It is quite clesr
that i% isn’t easy to do i%; It i a ?ﬁl& %h&t has ae@t&inly
caused & great desl of diffioulty,

i sau will look ﬁﬁ By ﬁammaiy h@giagéng 8t gagé 46,

on this one I %&&ak we may have a soue

what simiia& qaesﬁieﬁ ta

that which we bad hefara, but I can at least stars out, a8 I do,

-
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by guoting Professor Moove, and he says that, "Rule 25'3@ very
unsstisfactory. It is easily the poorest rule of all %ﬁé
'?éé@?ﬁl Rules,"

CHAIRMAN MITCHELL: Didn't we have a provision ghere
onge that we oifered to the Supreme Court for substitution, and
they rejected 11? | |

JunGE CLARK: That is right. It ien't too gl@&r,
Eﬁﬁk&@ﬁ, that %ksy §aja§$gd it %aeause %hﬁ? @ﬁda*% like the
substance of it. When we presented the rule they bad & case
that involved the question. There were tWo or three cases of
that kind., One of @k&& wa& eke Taylow case,
| m_@ TOLM

ANs; It was the ?ungkaﬁ cage that tﬁey haé
~under advisement. |

| JUDGE CLARK: Ho 1 don't know whether they §§§§§£ed“
it b@@aua@ they didon't believe it, or whgﬁhe§ they rejected it

AR re?

; @asaﬁ ?ha%

filEtuntody,
‘bﬁﬂﬁugé thay ﬁ@@@ aakiag ﬁh@ dea;siéa in %he;{' gl

was Audevson ?4ja; 4§fw
It held in that case that Rule 85(a) operates both as a sﬁaﬁgﬁg
~of limitations and as » mandate to the court to dismiss i#;f

CHATRMAN MITCHELL: Let's get 4t etvaight, now.

Rule 35 of the original rules was based literally on a federal
- statute, éasﬁ*%’it?

JUDGE CLARK: That is right. |
CHATRMAN MITCHELL: We didn®t change the statute.

Just embodied it in the rules. The statute says aspplication

for the substitution of & party for a dead party must be made
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within twe yeaws.

That 18 wight.

Ve tvried to change that by a
statutory rule by addimg the clause, “if the application is
- made after two years, the court may order substitutien, but

only upou the showing of s reasonable éx@g@g for failure to

Ax.@gmgig within that period,"

- They atruck %ﬁa% ?&1@ @aﬁ, sad 1 have always thought
they probably did it because they thought there was s stabutory
1imi tation éqﬁiﬁaian% to & wiatute of !&ﬁifﬁgiéﬁﬁy'ﬂﬁé that
that was & &&%teﬁ of s&batast&va right. We w&r@ trying to
glve th@m discretion teo iﬂ@xaaga the statu%a@y time of %ﬁ@
 years, and they didnsy 1ike it.
| You suy there was 8 case pending aaé ﬁhgﬁ i why

'tﬁﬁy didn't §§§§§%7$§$ rule?
 JUDGE CLARK: iﬁ-ﬁﬂ? bave been.

CHAYRMAN gSTEﬁELLi What diﬂ they hold in the case?

JUDGE ﬂ&&agir They held ‘the application must ba wnde
within %ﬁa ysarﬁ, ‘and the a@ti&n is nggéé wh@n it basn't h@éﬁ 
- made. o |
| 'Qﬁ&iaﬁA§ x%&@gﬁ&§: ?ﬁﬁ wu&a would nat have applied
to %kgg ca8e . &ﬁ?ﬁ&y; ﬁe&l@ 1t? 7 =
© JUDGE CLARK: No, it is%alé never have boen adopted

to applyy but had the rule baea iﬁ axiataaﬁa, i 1 auﬁgasa sua
$ﬁ§?ﬁ§§'€@§?§ could have acted aaéé¥=§h3§:®aglie§atﬁﬁyval&@gam

in the rule %o rsg&h,&.é%i@&%&&% result. It would not have done
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it in that cass, because the yules were not spplicable at the
time 4% wan deciding. ’

1t should be noted, however, that the rule %k@@ way
‘practically ddentical with the mtatute, 28 ¥,.8.C,, Sectiom 778,

The statute lg wov gong,

- CHAIRMAN MEITCHELL: The new Judicial Code has wiped
the statute out, is that it?

3&@@3 ﬁLﬁEK* ?@g¢~ %&@?@ﬁ@g@; the question is,
| wh&% gﬁggiﬁ be done? 1 am not sure at the mamants Qi@rﬁﬁé
rovisers wipe it ouid b@eaus@ thay %&aﬁgkﬁ we had gavag@é'iﬁ |
dn the rule? ﬁhey ééd that sometimes,

MR, ?ﬁ%ﬁﬁﬁ @&aﬁ was th@ xgg&aa g&v&ﬂ for the ?@g@&l*

JUDGE &L@ﬁ@g. Did they say so?
ME, TOLMAN; They thought it was coveved by the rule,
CHATHMAN MITCHELL: And the rule was the same as the

old a%g%gﬁsg (Laughter) Like a dog going after iis ﬁga;taiij

Si&ig CLARE; ©OF éﬁu§3@, they bave done ﬁha%~ig:@ta@£
regards, We had trouble ég;ﬁka subpoens statute because they
.§§§$§3@é the ﬁabgaéaa atatute on the ground it was covered by
the rule. | '_ | , 7 ;

DEAN MORGAN %hﬁ%é%hay mﬁaaﬁ-was’it gh@uié g&ag&?iy
be covered by rules. ’

JUDGE CLARE: Probably they did,

CHAIRMAN g%ﬁﬁi@;:

L2

Suppose there isn't any statute
or rule at all, and the Advisory Committee for ?ﬁaﬁ&ﬁﬁﬁgixﬂ&i@@.{

proposs & rule that you can subatitute parties but ?éa §g?$ to
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do it withis two yeavs, ILe that a‘ggﬁﬁéf of substantive right
'tka% we are injecting ourselves into? Let us Jforget thers
over was a statute or that theve wasn't,

JUDGE CLARK: 1 would suggest, don't you think it

" would be rather obvious to us then that we were injecting a
substantive #ight or a policy decision? We would be saying ’
that a right ﬁ&i@k, #io far as ﬁﬁ @aﬁlé 8a@, night last i&m,_

éﬁii&iﬁ@ly, we would new cut. éig ta t@@ g@ars.

gg@viiiiffé_ is the yﬁapasal y?@@&éﬁﬁﬁl? Ve have-'

8 stgﬁu%é which says 1f you dﬁﬁ*t do &ﬁgtkiﬁg in £iv& years %ﬁs
case can be dismissed, 3 giﬂgya aasua@ﬁ %ka% was & ??Q@ééﬁ?&i
fﬁﬂﬁﬁéya That éaasa'% do anythimg o your ﬁ&u@g of sction,
'naﬁgssarily. Your case iﬁ;éiﬁ@iﬁ@éég 12 your vight is ﬁaggaé

‘ by 1ima§a$iﬁﬁi'§$iﬁg a‘ag§ @ﬁé; ﬁg%fgg geu,bav$ a su&gi;gau
have %o ygwsuﬁ.aﬁg | | - |

DEAN MORGAN: Under Erie v. Tompkins, they hav& s8id o

the gtatata of 1%&&2&%%@3@ ﬁas substantive.
ﬁﬁg &Ekﬁﬁﬁz Tha% 3§ Y ataﬁnﬁs @f 1imitations which

wmay &xtiaguish the righﬁ.

IRMAN MITCHELL: What sbout our Rule 60(b). It
~ eays the motion shall be made within a'ygasanaﬁia;§&m¢, §@%f'
#xsa&ﬁiag one y&axi What age we ge&ng to ﬂa? |

JUDGE DY

asg. Professor loore %&g& ekae, “Rule 95 1@;(

very u§§a$$g£a¢t§§$; :iﬁ,%& éﬂ&iiy gh@ p@axaaﬁegalgves_gil the .
© Federsl Bules." That is protty drastio. I would like %o hear
~ bim on that, o -
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PROFESSOR MOORB: I thimk it 48 too bad to dismiss
alggi% arbitrarily which was commenced in time, merely because

the @ﬁﬁﬁ%i%u%ie& of the aduinistrator oy executor may not have

g@@ﬁ@@i@@g the other party, I %hiﬁk Equity Rule 45 was = much
more Flexible wrule:

“In the event ﬁ£>$ka death of either party the court

. may, in s propey case, upon motion, order the suit to be vew

vived with the gﬁbﬁﬁiﬁ@ti@ﬁ_@f proper parties = & *.,9

What does it say ebout the time?

PROFESBOR

MOORE: “If the ﬁaﬁgéasaﬁgaﬁ'?@prﬁaﬁntaﬁiéga
of the deceased party fail %é make such application within a \
reasonable time, §§§§ any other party may, on motion, spply

~ for such relief, and the court, upon any such motion, may make
%ﬁe‘ﬁ§é§3§a¥y orders for notice to the pariies to be substi-~
tuted & % B, | |

MR. LEMANN: BSuppose the court says it is unreason-

able. Does that make 1% alﬁﬁbﬁﬁﬁﬂ%§V§v§§¥éﬁﬁ veyond the power
of the wules? -

ismwasen WOORE: I dou't know, I won't s?gua %aa

jfaéagesm od Equity Rule 45 in toto, but 1 thm. the %he&¥y m

}ﬂﬁajikﬁiﬁf;

it sgaws to ﬁﬁ ?@ﬂ are just abjsgting ta
: o two-year fixed limitation; '
| r'rﬁi ?950

PROFESSOR

@h&% i ?@&11? ya&v whole abseatiaa.-
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MODHE: 1In the Andevson ?.‘fﬁ

PROVESSOR

exasple, due to the great nsusber of sulis that the recelver had
to bring, be got his suit started in time agsinst these particu~
lar defendants, and then certain ones died and he didn*t kunow
 maything about them. They failed to m@k@ %E@ substitution,

but without any g%@%iug of @gsjaéa@@ o §§¥% to the eniate, the

suit abated,

- JUDGE CLARE:; Lot me say in m§-§i§§% sgggsstigmf@a page
%}“i’%ﬁéﬁ%@%; at least in my humble style, that I was following
implicitly Professor Moore and Equity Rule 45, trying to bring
4t down fo modern language. 80 the intent on page 4 is to

| do just ﬁh&ﬁg’ ;

What I did in one mense Was to evade the imsue, i
you will, by suggesting that it be considered substantive law
and out of our hﬁﬁésg,'if yéa look on page 4, Rule 25, it is
| suggested that you strike out of the £iret géﬁ%@ﬁ@@ the words
_#wi&h&§‘3~y@&¥§ after the ﬁ@aﬁﬁ“;'sﬁﬁik§ tﬁé second saﬁ%@&gﬁ;'
and have the whole then read: [

"i2 w gafagiéiéﬁ,aﬁﬁ the claim is not thersby" -~ and
then I waaﬁ'%ﬁ»gﬁ% 4n and I can sggg&sﬁ;guﬁgiﬁg»ia. it you
wank to evade ﬁeeming to do agy%aiﬁg on subgtantz?@ law - "is

not thereby og é@aa:§@§ become: axtiaguisheﬁ LB Pl

PROFESSOR ééfgai@a%;} aay tha @1&1& ig a&t &xtiam

. guished.

RE: ii it s aaﬁ &3tiﬁ§ai§§éé, the eaurﬁ

- "ﬁay @yéa§ ﬁﬂbﬁ%itﬁﬁi@ﬁ of the pr@yar gsfﬁiﬁg, the métian zag '
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- gubstitution may be made, and so on.

This rule does not say whether the claim is extln-
'gﬁisﬁﬁé oF not, DPresumably if thers is wo statute it woulda't
be @xtiﬁg@i@hgé, but 1f & statute is passad -
¥R, ?Eﬁﬁﬁg' 1 move the adoption of the proposal.,
DEAN MORGAN: Second, |
Which? Mr. Moore's proposal?
ggag%aeﬁzw;?t?fe
JUDGE CLARK: Page 4 at the %ap‘

dst  Where does that app&ar?

My, Pryor, do you like or doutt you like the words
that 1 put in brackets? |
| MR, PRYOR: I don'® think they are ﬁe@é@aﬁ,

JUDGE CLARE: The motion that My, Pryor makes is
 to wake this change, leaving out the matter in brackegs.
MR,

PODGE: Those words 1@-?&?&&%&@&&3 are stricken
out? | |

7 R T

MR, LEMANN: ﬁid 4 undgrataaé this Yungkaw case went
off on the &ﬁéﬁﬁ%@? Ian lw@kiﬁg at it. They eay: | o
”@h@ case is heve on a y@%%ﬁi@& vhich we granted hﬁw
agngg the gasa p?ésﬁaﬁéd an $m§ertan$ ﬁfablam ai tha a@ggﬁﬁu@»
tion aﬁ ﬁ&@ Rules of ﬁivi& ?g@@eéurs. The gaae,iﬁvalvﬁé xae@nm'
N @il&&tiﬁﬁ of. Ruls 2%{&} and R&iﬁ ﬁiba.“‘
| ?hay did say %h@ rnl@ was baﬁ@é ia part on the
& gtaﬁuie, but it saems to ne t&ay deait aiﬁa tﬁis enﬁiéﬁly as

& vule ggesﬁ%%&g ';‘aazigs:%ha ?&igxsaaézgﬁ_saag 1@ng§hi-bu%¢th§
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others didn't seem to worry about it being a substantive rule of
law. They spplied the two-year rule in a very hard case to
apply 4%, There was a lot to bs said, It reached a very harsh
~ result for the reason that you gave, Professor Moowe, They
didn*t do 1t without consideration,

1 would $hink this case was almost a divect holding

that it is procedural, They had no frouble in applying the

MR, PRYOR: As 1 undevstand it, there is no statute now,

JUDGE CLARK:; No statute,

1 ¢ake it the word "may" didn't¢ compel
‘the court, |

LEMANN: They didn't proceed on the statute, They

proceeded on ﬁ&é rule, I thivk the case is a very receut éﬁsg,'
8 relatively recent case. The rules were applicable, They
considered they were gp§li@$b1§sw’it ﬁé@ based on construction
@£}§Ea?u1e@> %ﬁﬁ# éiﬁaiﬁ go on the statute at all. The subsa
quent repeal @%ftha'sﬁaﬁu%g I think &ﬁzim@aiérial.

JUDGE CLARK: Ve might well bear in mind that the

Suprene Court has never doclared a'?azé iavalid, not one of

“ours, and they have taken them very far, as we know,

MR, LEMANN: They consideved ves judicata when they
approved it. - | v,' ! , | i

53&63»siaﬂﬁit,i’%gniéﬁ%t;gbéaqﬁ}ii'yea-waat %a'ga on
~ the basls we ha?ssaiiaweé§;’3 aﬁ_sﬁggﬁﬁﬁigé'this change be-

cause 1 ﬁﬁgnk;ﬁk§'§§2§ iE~ﬁ:véﬁy,hé?ﬁ?iﬂﬁﬁaﬁﬁ;ﬁﬂﬁ9§¥igﬁég% i
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I would say 4f we want to assume the powey and modify a haveh
rule, I would not flinch from 1%, ¥ think we ought to do some-
thing to do away with the tvo-year absolute limit,

The original question was whether

ol

we bad powsr to set sside what might be considersd a statutory
- statute of limitations. That is what ﬁé assumed we hud the
@igk% %ﬁ ;@,lgﬁd theay w@i@@%ﬁé the rule, Now the guestion is
/ %&aﬁ we §a¥§ Ho Btatute of Eimitsﬁiﬁag; but have we power o
.§?§§%§ a ﬁixaﬁ.ﬁiaﬁ 1imit on something like this?
What is the difference betwsen casting out &
statute @ﬁ‘i&@i%&ﬁé@ﬁs and making @éé? | |
FESSOR SUNDERLAND: Isu*t 4t only those limitations

that affect s right ﬁh&t ave outeide the meope of our authority?

) ‘: We always thought we could not

. make suy rule of substantive taw, and I ﬁ%iak we have always
 been aa&fr@gﬁa@ with the conclusion that a statute of 1imita-
':%iaﬁs is o matter ef substantive rig%% and we can't alter it,
There isn®t & place in our vules that we have ever attempted to
knoak @@i & statute §£ i$mi§§ﬁ3§ﬁ$ %ﬁiéh affects the time for

conmeneing an action,

PROFESSOR SUNDERLAND:

?hg%»ﬁaulﬁ§*$ affect a right,
would it?
CHATRMAN MITCHELL:

~ You haven't got any case if & men
is dead unless you can substitute a party. You have to bring
in & new suit a&l&%s'yﬁu;éaa’gﬂbﬁ%éﬁﬁt§a  | | o

JUDGE @L&Eﬁé_’ﬁhaﬁjﬁguié géa'gayg.gdgsﬁil;f'algﬁggg”
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provided you must do it within 8ix months, and this was a
diversity case?

CHATRMAN MITCHELL: I was trying ﬁ§r§2§§4gé$%$§§£*$

wemorandum on this. He has had a é@&gi& of cases,
| JUDGE CLARK: I have Holtzmoff'a heve,

CHAIRUMAN 1l What %ﬁg'ﬁig trouble?

JUDGE CLARK: His trouble was more particularly on the

. next section, the one we are comlng to.

H MITCHELL: Public officers, you mean?
Yes,

MR, %@kﬁéﬁs The Department of Justice is concerned
‘about that now, too, bscause of the shéggﬁ igtaggigﬁsﬁgaﬁisn@
The Dapartment is gaiﬁﬁ excited about that now, They are
having a §&@§ %iﬁag
| CHATRMAN

WITCHELL: You mean the next one?

Mit, TOLMAN: Yes, the next one.
CHAXRMAN MITCHELL: Public officers?

Yeos.

CLARK: I don't think Judge Holtzoff referved
to this particular ona. 1 have his material heve, I think i
was endtirely on the othew, i&e public officers section. He
had two very ﬁgfsﬁ oages of dismissal éi publiic officers. Those
‘are stated in the disoussion as %o §h§,§e$§,éa§, ig y@urﬁiil
look on pages 47 and 48 aud 49. The case of Snyder v, Buck

 and HoGrath v. National Association of Manufacturers, wheve

the %sg%igg%@% court said:
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"i1f the Federal Rules of Civil Procedure reguire such

vosults, cevtainly they ought to be smended. In cases of this

gort justice could best be merved by making an action automatic-
ally applicable to the successor to the officer sued."

Both those cases were cases thut Judge Holtzoff had
in the trial court. |

CHATRMAN ﬁ&@eﬁﬁigz Is there any gquestion about the
‘ #alié%ﬁy‘ﬁf aubdivision iéé of ovur rules to pseviég for the
 mubstitution of u state officer in s £§é&§é& court? |

¥R, PRYOR: Aren’t you §§@§ég€é§ there by the language,
“ﬁhﬁﬁ sn officer of the class ﬁ@&ériheé h@?éiﬁ way sue or be
g%@é in his official capacity"? Yo ave uét undertaking to
@Ay vhen he may be sued. If he can be sued, he can be .
 @ued i% his official ga@@@iﬁgg
JUDGE CLARK: May I ask, h@?@vsa settled 28(a)?
'ﬂas that passed, a&rﬁhsg happened? We seem to have gone on %o ’

1 a6ta).

'5**;% HITCHELYL: We ave just discussing %ig We
haven't settled gaytﬁiagg _ o
JUDGE CLARK: I ses. ALl wight.
MR, LEMANN: 25(d) vas based on a statute thuat was
- fined in the mtatute. The statute was repeanled. The judges
said, “You boys are covered by the rule,” and they removed the
statute. Now it ié suggested that we remove the rule which

Justified the repeal of the statute.

JUDGE CLARK: That is right. Isn't that pretty good?
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Yery good.

AN MITCHELL: We go back to the proposition wg
@a@@ handed ¢o the SBupreme Court a vule which struck out a
statute for a two-vear period, and they wouldn't accept the
rule,

MR, LEMANN: I au talking about six months now.

gggigg@g MITCHBLL ‘?ﬁay'@nstfhave thought we didn®¢
* have any wight to make it, -

MR, LEMANN; We are talking about (d) now, aven‘t we?
CHATRMAN MITCHELL: Ye ave talking about all of

- Rule 25,

LMAN: I think partly the reason they fﬁﬁ@@ﬁ@é

!’p/g;zp,. A B st PP e

th&t rule was that the Aunderson veéi ngkaw._case was under

_ advisement at the time when they had to act on our amendments,
We were working on a time limit then to get them before Congress
before a certain date, At the sawe time they didn't act on
another rule %&i@§ involved the Hickman CABEe .

CHAXBMAN MITCHELL: There wgﬁé"ﬁh#éa cases .
- MR, TOLMAN

T My aaéeraﬁaﬁding is that the reason was
that they simply didn't want to give any imgrasgiﬁa, by acting
~on the %ﬁlé? a8 %o how they would feel in thass,aagas which ﬁ@ygv
then pending. §.éagfﬁ know that they ¥§aiiy faiﬁrthgi it was |
bayond the power of the coumittee, I think it was just & feele
dng ﬁhat %h@y didn*t gant to deal %gﬁh %h@ aubsa@t at all bsa

'veangs of those g@nﬁ&ﬁg @gsgs.

i+ Wasn't our smendment proposed at that
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time that they dida’t approve?

JUDGE CLARE: Yes,

r amendments wers proposed and
were adopted late in December. I have the date heve,

As % underetend frow what Mr, Tolusn

S

said, we propoeed an aneundment to this rule which they did

not approve,

JUDOE CLARK: ?haé is right.

What @a& th& amonduent?

MR, TOLMAN: Mw, ﬁi%@ﬁéli’ﬁg@ it right hewe,

The anendment is stated here 1n wy

summary. It wae aﬁ amondmont §§ provide that after the two
years had fﬁﬁ@.ﬁh&‘@ﬁﬂfé‘ﬁ@? &1&5@ gubs%é%&%ién for good éaas@
shown . | R

CHATRMAN E%@Gﬁﬂ&&a “Rﬁi@ 25(a) Q@aﬁha_

”ii} 1 a party dles and %ha oladm i not therseby
 extinguished, the court, upon application made within two years
after the death, ghaii.ﬁrée%éubg&iﬁaﬁi&&léi_sasgwﬁgeﬁ.yaxﬁiéﬁgﬂ

| That is the &Ea%uﬁaéy ﬁﬁfiﬁdwéi,ﬁﬁé ysagsinlwge@ it
goes ong o A

“%£ the application is maés after two years the $§§§§

nay @géa? su%&ti%nﬁiﬁa, but agly upon %ﬁe sh@wzng of & g@aa@nw |

able axcuse for xailﬁsé %@ couply wéihiﬁ tk@i gez&eé‘

?aat waa all ﬁ&aﬁ was gew, %ﬁﬁ‘ﬁhﬁ? ﬁ@f&g@é x%ﬁ
MR,

rﬁhesz Why shouldn't we ;assaa the aunﬁar %i
sggiia&%iﬁus to the aauxﬁ and adopt this 25(&} a8 éwas& bs our

Reporter? It sa&aa to me iﬁ is a very s@aﬁ ghaaga‘
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CHATRM

AN MITCHELL: As drawn by the Reporter. How
do you have 1479
JUDGE CLARK: Which ave you moving on now?

%5{%} o

MR, DODGE; 28(4),

JUDGE CLARE: We haven®t gos quite to (d) yet,

CHAYRMAN MITCHELL: They are separate things, One

Siés to do with public officers, state aaﬁ? f@@éﬁm%, and the @ﬁh@;ﬁ
v'is 28 to any parties, They ave quite diffevent. ”
Now, 25(a)(1). You %ﬁﬁﬁ that to read:
"if 2 pgrﬁy dies and the claim is a@% therveby extin-
gﬁiﬁh@é, %h@ courg may ordey sahs%i&ati@a of tk@ gra@gx‘garﬁiagg"
Thent |
*The aetiaﬁ;fgw substitgﬁiﬁa may ba made -
Eﬁaﬁ ﬁ@aﬁﬁﬁb Juat a8 4t 48 in the pr@g@ﬁ%ﬁru&asg;
CHATRMAN sgmﬁm  bu don% say snything about a

?@&&Qﬁ%blﬁ time,

s £ighﬁi -
@ﬁA§R&A§‘§§?§H£&£¢1 ?ﬁ@y ﬁ%ﬁ d@ it ten yaaﬁs af%grm
wards, ‘ ‘ 7? ’
'7 JUDGE DOBIE: ?ﬁs-ﬁgféfﬁgﬁﬁéﬁ,ﬁﬁ é&&?&@@ g&v&séghéﬁ
the power, | 7‘“ L ,.;’ g |
| §ﬁﬁ6§ @m33£9 ?ﬁ?ﬁhﬁ?ﬁﬁ?@; ny aﬁa gu&aa 25 that in
8 &ivsﬁsiﬁy case you would have ta tak@ %%& stata #ﬁi&, a8 I
think Erie Radlroad ?§,§@m§kiﬁ§h§6§£$ ﬁﬁs vile head here and

will have to be ap?lieé; ?h&t»ﬁ&uid ﬁa*@éaﬁhé% §9§$@§*£§§fgésJ
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putting that in heve. We can't toush EBrie Rallroad v. Tompkins.
o can't touch the doetrine. We are wot presuming to settle
that heve.

| i guess the Supwewme Court would say on thai, aﬁgﬁhéﬁg
‘that substantially affects the vesult is subject to Brie
Bailroad v, ?@@@k$a§9' I should thiak %ﬁig gubstantially aifects
the vesult whethey you @@ﬁi& win or not, |

CHA TRMAN

MITCHELL; How would it work? Suppose a
party dies and the éi&i@ is nog %ﬁa&&h&-sxggagaiaﬁﬁﬁg-gﬁé
 no substitution or motion is smsis o
JUDGE DOBYE:  Would this extimction of wight go iuto
%&a difterence whish we hga in th@ 8gar%§fﬁugh @asé whers the
vight had ex%iﬁg&&sﬁ@é Zor want of sction? The rigkt g@%@
with the statute 9@*1&&%@3&%@@8.3@ %hﬁ_@#éiﬁ&?y sa&%s‘ in
that case they had a rgsgﬁiiy ¢lain asa#ﬁ who ﬁ@id‘%hig boy
he could mot sue until ho became of age, snd the boy didn'% sue. |
We ébii%éxataa that distinction, and equity veaved its fovces
to combat fyaﬁég zs*ﬁﬁa% ﬁﬁy'ika%lgégﬁgfis;a@%,&gtiggﬁggaaé?
Does that wake that *‘&aetszzs;ggi, mgtiag@;ssgé |
mmsmz 4 ééi%‘i &zmﬁ ,ﬁh&i_;iﬁ ﬁm&&é in yousr | A |
oase. Your case is one %hai the 1i§i§§€iéa'£§a%e@ in part of ’
the wight. @hat m&gh% 2&&%&3&& %hag y?ﬁmgﬁaaag is é@ﬁiraég &a%
I don't see tha% %&@% in i&s&li auswarﬁ %&&s a&ageiaae 3@@@
is a case Qh@rﬁ %hs aaﬁiaa iﬁ aix&aﬂy sﬁa#%ﬁﬂ %iﬁh&ng gygguaably,
the time, | Ry

CHAYRMAN MITCHELL: How about this? You say if the
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substitution iz vot o made, the astion ghﬁil‘&ﬁ,éiﬁﬁigﬁﬁﬁe - ¥ho
moves to dismiss 1f you baven®t a substitution for the deceased
s‘%aft?? | |

MR, PRYOR: Part of the §§§§@£a},§s to strike that

. gentense.

That is right, I proposs etriking that,
you @ee,

The whole sentence, "If substitu-

_%i@& is vet mo wade, the action ghall be dismissed & ¢ #.%

MR, LEMANN:

| | {2 What happens if you make a wotion and
the judge doasn’t see fit to order substitution? Does this
;éméﬁﬂﬁ to 8 éi¥¢¢$%¢ﬁsﬁas%ha»3uﬁg& to @ré@§-aa§a%iﬁuﬁia§?

question that the judge would have to decide when the %ime

K: % should not think so. That is &

came. I think the judge could properly smy, and eventually the
sggysas Court if At ever §§%5¥h§% f&?; should this right bé'
’ ‘properly barred by 1&@&@%, or samathiag af that sature; snd
|4 they think it 18, they Will properly hold that there should

| gnat be any change. gs X sa¥; that is a@mathzag that we Bifagg |
are wot passing on 3@3%3. o 5 , o

MR, LEM ,» NN

; 1 am waad&riag if yen should stﬁiks @aﬁ

1 ,§§@ second san&&aae., Evaa graagigg %ha% ¥

n should make ®

1}fﬁeaaag% in the fi?sﬁ g&aﬁgaeﬁ. §h9n1é-yﬁﬁ gf@i&@ out ﬁhg a0 iﬁ

s mam rather Anter i;ixa.%f“ ou @k out the mecond
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sentence so that the Jjudge was ovdered to make the substifubtion
in every ocase.

DEAN MORGAN: Mo.

¥R, LEMANN: Then why did you strike out the segond

genteonce?

DEAN MORGAN: It says "may order." He doesn’t have to.

ﬁﬁqaiégiﬁﬁg That ie vight, but why gﬁrik@ auﬁ'%hé

©oo second sentence?

JUDGE CLARK: If vou ave golng to leave in the segend
sentence, I think you ought %o put in some %ﬁﬁiiﬁi@&%&@ﬁ;Aﬁig
 substitution is not so made within a reasonable time," or soms-

thing of that kind,

o That could be,
@ﬂ&iﬁﬁ&ﬁ MITCHELL: Otherwise, no one would ever
Kknow when you mu&@ disntss b action, |

®y ; ﬁhiﬁk you %@@1@ bave to é@ aaﬁ@tbimg

of that sort A2 you took it out entirely.

JUDGE CLARK: Ve tske out "within 3 years.”

JUDGE Eﬁﬁiﬁé “Z£~§§hgti%a%§é§iéﬁ not @0 made,” also,
+» LEMANN:  You aaa ﬁak& ﬁbé Pgo" out ov pgt i&

1 “ﬁiﬁﬁ%ﬁ 2 xeasagable ﬁamﬁﬁ“ ?&fha§s ﬁakiﬁg aaﬁ the ”se“ %@ulﬁ

do &a, baﬁ z ﬁhin& the ssgané aentaasa saaazd stag in 3n gome B

form, or @ome @f ﬁhﬁ ingeniows commenbtators ﬁili &m@aﬁs %ke

xaaﬁitrtﬁat 1 suggest. Why did you takg it eat?

JUDGE CLARK: That is & sa%utiag@ X don't object t@
that,  If you think that isi%hs;b@§§~sa§§§§agg,i£;%ﬁa§'i@'g»
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desirzable way of working 1% ouk. That would mean 1t would read
gopothing iékg thiss |

T party dies and the claim is not thereby extln-
' gulshsed, the court may order sgbé%iﬁa%%@@ of the proper parties.
1£ substitution is not made withiv & @%@&@é&bl@ tims, the
action shall be dismissed as ¥o the daceased party."

| Then it goes on a8 wOW. You oan, of course, enbroildesr
© that, "yithin such time a5 the court sball determine to be
reasonable."” | ‘

MR, PRYOR:; I don't think that is needed. It is in
the discretion of the court, anyway, vhether he allows @aﬁw}
stitution or noti

CHATRMAN WITCHSLL: We have to have some basis for

action. You ann't be arbitravy.

JUDGE DOBIE; 1f a long ties has gone by, a man cRu

say, "This should be dismissed. It should not be on the
books againet me Lorever." | |
DEAR

vigion if substitution is not mad@‘ﬁit&éara ?§&$§ﬁ$§1§ §$§§£'

MORGAN: I don*t think you should have a §¥@@'

it is mandatory upon the court to dismliss the action. I don 't
believe that makes sense. | '

DODGE: 1 ﬁé@lﬁ-gasﬁpanﬁ that second mentence

MR,
to the ond and put s your provisions a%@uﬁf%h@ making of a
motion within & remsonable time,

CHASRMAN MITCHELL: The court 18 sitting thers and

the action iz pending,and ﬁhé party i¢ ﬁéaﬁ;gaa@ pobody has
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made a motion for substifution. ¥What is going o stimulate the

- eourt Yo dismiss the actlon?

MB. LEMANN: The defendant may come in himself after,

eay, ten ga@rs and say, "There has been no substitution and ﬁ;[.
want this sul$ dismisged.” Shouldn'd ?aggg be something héﬁ@ |
~ that the judge shall or may ﬁiamiss it? : o

AN

MITLHBLL

3 think thera aagh% 40 b& saﬁﬁﬁ

B 23

. thisg to give the court the basis for exercising his §§g§r$§;§n;
~ if you are going to make it discretionary. |
PROFESSOR

MOORE: Doesn't %&g court have the ?@ééﬁ

7@@? to disaiss the sult for want of prosecution?

DEAN MORGAN: Surely. It always has that.
CHATHMAR MITCHELL: They ought to bave & rule on ﬁ&sfﬁ

pubject. Th&y d@a‘g do iﬁ without a ral&.

Xt is suggested %k&% we put "within a

". $aga$aab1@ time" ﬁefaga “order.® “If a pawﬁy dies and the -

elaim is nob ﬁh@rahy extinguished, th@»eaafﬁééy within &

- vesmonable tine order substitution of tﬁé p?égag'pa?tiasa" 5

| CHAXRMAN MXTCHALL: ii it dé@&ﬁ‘% a@t»ﬁithia'é i);,,
: ra&aana%i& tima, then the case remaino pending fovever,

,,. A ressonsble time ought aaﬁ to be o limit on the aréar, hnt

8 limit om the motion for substitution.

;3i&grﬁkgags I am not £311y ﬁara that you ﬁ@@é ﬁ&?

5?@?%3&9& at gii% I think the court dges have the ﬁ@%@r._ Ea@k
in 55, for example, it has the power to dismiss an action for

laek of prosecution gemerally. But if you are going to put 4%
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i, it now seems to me the wiser thing would bs, as Mr. Dodge
@ays, to put it at the end. 1ot all this go on as to the

]:ﬁgﬁiaai and mo on, and then say at the ead: "If gubstitution

| ié not so made, the avtion may be éismiésaé a8 to the decsased |

. party."

| YE: % think that is cleaver.

MR. DODGE: ¥ move thet that changs be made.
CHAXRMAN MITCHELL: Read it. I am not suve Just

. what it ds. Rule %ﬁiﬁiﬁa

{ﬁ}{l)‘ The ﬁifsﬁ gsn@snea will ?@@é
f%T“ a$ followss | »'_ :
| : | "xf 8 party éi@ﬁ aaé the claim is aa@ thereby @ﬁﬁiﬂ*
& iiguiah%a, the court may 9?&&? substitution @ﬁ the proper pg?%iéga”
The second sentence is eliminated, the third asentence
'  raaé& a8 it now is, and & i@arﬁh seaﬁaaaﬁ 48 added thus: s
| | kS $4 &ub@ti&uﬁ&aa 3& aa% B0 maﬁa, tk@ action may be
'5'kf:;é;sm$asaﬁ a8 to the é@@ﬁ%&&ﬁ party.” - 1
E ¢§A§K§A§ ﬁ:ﬁ%ﬁﬁ&& You kaﬁﬁ ngwhare put any. ﬁi&aifé

_fiéaxis on sumtﬁmia@;.

“:ﬁ sabstitﬁ%ien is ﬁ@ﬁ maéa wiﬁhiﬁ 8 raaaoaah&s

he g@ﬁian,may b@ dﬁﬁmi&saé aa %o %hs éaagassé ysﬁtg.,,
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That is @grggé t0.
Do we have anything about (é}?
JUDGE CLARK: As to (d) I suggest two changes. The

firat, in substance, is to do something gi&il&? to what we have

&

| é@ﬁ@ as %@bsaﬁ- The firet is to strike out of the first @@utgn@

"ﬁka words "@ithiﬁ 6 months after the au@@§%56r takes @ffgga.“

';*ﬁﬁgﬁ leaves it without a@ ahgazut@ %im@ limitation, ?&s@he& you

-“ﬁga% to put iﬁ a §?@Vi§i@§ such as we have jast atdded ta (&}
~:$§ not, 1 d@&‘t,kao@,

i ﬁ&?@ a suggestion there, This takes out %hsrﬁémé
lmitation, | |
| The other suggestion I make is to aéé at the end the
_f@il@%éﬁg;

o ;"%héﬁ‘an officer of the class @ase%ih&é herein may sue

’9? be sued igf§i§'eifi@isx capacity, he nay be ﬁgggrzheé gs.é

party by his official title and not by name, subject to the

gawef of the court, upon motion or of ite own iai@ia%i§§; to

réquira'his’a&§@’$§ be &éé@éi‘ ﬁalegs his name is so added, no

' formal order of substitution is necessary as otherwise required
'~iﬁ this rule."

| 4 @@iﬁ%@é out that, without any QEPress authnri%y,

' &a@e gﬁé more we are getting cases of suits against aii&gersf
Nobody raises any %uegti@n;,'in fact, I vemember one tiﬁé'iﬁ

| an argument we had o ¢ase against ﬁhé,§§a$én§atiaa,Qommissi@nex

of New York. I asked them whouwas 4t. _?hagartiesialgfléoégé

at me as though I struck them, I said, "There must be some
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person involved here.” Finally they admitted, when I asked

what the nas

@ was, that nobody knew. They were going ahead

without any zreference to the person. I vas esough cld-fashioned

that at firvet 1t struck me as strange. But why not? The

| parties were satisfied. The @E@@%&@ﬁ was wraised. Finally, X

shut up and went right ahead and decided the case that way »
JUDGE DOB

IB: In ons or two csses vhere the person
holding the office is @ﬁ&ﬁg&ﬁ h@%wés@ the time of the court
‘%ﬁlﬂﬁ aaé when iﬁ got bafore us, we have allowed @h@ change %o
be made, without sny objection, which 1 think is sensible.

As X ?emambﬁy those cases, there was no ﬂbj@@ﬁ&@n,

| % ﬁﬁ?ﬁﬁELﬁﬁ As I understand iﬁg the R@p@f&%y.
@?épag@s that Rule 28(d) as it stands shall %@ modified in the
first glae@rby ét?&k;ﬁg out the'wsrés "within 6 months after
the ﬁge@aagar takes effia@“ and then adding at the ené of @hs
rule as 1t now appens, the wa&ﬁss

"When an officer of the class é@ﬁé?ihaﬁ bherain may
sue or be sued in his eﬁf&éiﬁl capacity, he may be deseribed
as a party by bhis official title and not by name, subject %@ the
yaw&w of the @ﬁ&?%g ‘upon motion or of it& oun &ﬁi@i&ﬁi?@, %a
reguire his name to be adﬁa@a’ Unless his name ie so &@é@@grﬁﬁ :
 formal order of substitution ie necessary as otherwise regquivred
.iﬁ this rule.”

JUDGE DOBIE: You don't make that a oase where the

man is sued by name and the office changes, do you?

JUBGE CLARK: Ve take é§§:§h$<§i&éyiéﬁ3ﬁa§igai r?éat
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is taken care of at the first, Vhen he is éﬂgé by name, thevre
would have to be a formal substitution, but the statute of
- limitations f@atur@ iz taken out.

CHAIRMAN HITCHELL: Charley, does this mean that if

the man 48 sued by vame and he dies and aa%%ﬁgr fellow is
appointed to the job, the sam@ title, the juégﬁﬁn% is good
agaiagﬁ the new affie@h@iéer, regardleas of any auﬁstiﬁuﬁi@n?
" JUDGE CLARK: No, { think not. This is the way I
@éﬁé@i@@ its ¥hen th@'asﬁi@a»is,aatuazzy sgainst the person by
pame, you have $0 go through thg formal substitution héx@ Yo~
quired; but when the parties ayﬁ'ailiiag @e.kavs it go without
 ¢hat, ﬁhem you é@a’% naaé ferﬁai suhsﬁitaﬁiagg |

it is, however, pr@vid@d that any ya?ty nay regaiye
your going bsck to the fagmali%y, and ﬁh@ court may requive it,
iﬁgalﬁ.

MR, PRYOR: Tﬁa action skauld be brought agaiast the
officer and not against the saned p@raann 4

JUDGE CLARK: I think it would be. It seoms to me
that 48 what iz happening more and wmoye now, aanyhow, | o

| CHATRMAN MITCHELL: 1Is that rule, as so altered,

| aatisia@teyy? |
| 9E&§1§QRG§§; Should it né% be "required in %hiaf"
 Bubdivision of this rule"? | |
JUDGE CLARK: 1 think so. Vhere is that?
DEAN HORGAN: Just as a ﬁaﬁﬁgxlaf’iérm;. |
JUDGE CLARK: _ﬁgaezally.,i@gtﬁ%éwaf‘ééﬁing;ﬁﬁkis‘rulégﬁ
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you have to say "this subdivision.,"

MR, if you are going to put in the reguire-
ment of aé%ig& within & veasouable time in paragraph (a), should
you not do 1% in paragraph (d) or have some comment or & cor-
 yesponding provision in subdivision (d)?

i didn*t bhear ?@uﬁ guestion,

_—

N I was asking, i@?rﬁﬁﬁﬁigtéu@? of expres-
gion, if ?éa ggﬁ.g@iag‘gﬁ put in 2 reoguirement of a motilon
Cwithin a ressopable tine under (»), if you should not do that
~dn (d) wheve you take out the specific time limit now appearw

ing., BEither do it da both places or in neither, I would suggest.

JUDGE CLARK: There ism a certain iégig.in what you
B8Ry, | |

MR, LEMANN: There is another thing here. There i an
anbiguity igiﬁ on the face of the rule. There is a sentence
heve which says, éﬁub@%iﬁ@@i@a pursuant to this rule may be
- made when it is shown by supplemental §1§ééi§g that the succes~
gor of an officer adopts or continues or threatens to adopt or
continue the motion of bis predecessor in enforcing & law
averrad to be in violation of the Constitution of the United

States." Does that affect the whole rule? You say substitution

ALY E%iwaég, and then it says why it may be made in a @aigaég
case . | ; ' |
7 ~ JUDGE CLARE: Of é@%&?ﬁ@, ; %haé particular part of the
yule came up besause of those éeeisi@na;-ﬁhgaﬁ had been gfgitg-

strict, as in Ex Parte La Prade,’
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CHASRMAN MITCHELL: I would like to make a suggestion

to the Reporter, and for the record heve, that after this rule
is vedrafted 1t be ment to Judge Holtzoff of the United States
District Court for the Disitrict of Columbia., He has had &
gouple of these cases and has hg@m digtressed over the @p%?awg
| tion of the rule. I think it would be éély courteous to him to
send hinm a $@§§a£% and see 1f he is sa%igiiaé with the revision,

JUDGE CLARK: I shall be glad to do that. Heve 1s

Kﬁﬁat-ggéga Holtzoff says. This is fairly short, on this §é£§§:;
He says:

"i often wondered whether sll of this unnecessary
, girgaﬁzeﬁﬁﬁiag could not bhe @1imiaatad by gg@#i@ing thgﬁ gai'
the £iling @§4a suggestion of a change of coffice, the action
ghall be da&é&& to continue against or in behal? of the suc-
é@gsﬁﬁg or, better yet, to allow the officer to be sued not in
his individual name, but by his title, in which event the
Judgment will run against ﬁhgééﬁr happens to be the officer at
the time judgment is rendered." |

CHAXRMAN g?@@ﬁﬁh&s 1 have a note here which says
ghi@ﬁ Justice Vinson will see this group now.

voo Brief recess ...

CHALRMAN ﬁiéﬁﬁghbz' Gentlemen, We ave on Rule 35(d),
and I think I had dictated the final form of Rule 26(d), which
would strike out the phrase "within 6 months after the successoy
takes office™ and aéé é% %ﬁe end: |

"When an officer of the class described herein may
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gue or be sued in his officisl sapacity, he may be ﬁéaa@iéﬁﬁ
a® 8 party by his official title and not by name, subject %o
the power éf the court, upon motion or of ite own imitiative,
to require bhils nawme to be added. Unless his name is so added,
rﬁ@ formal ordey of substitution is necessary as otherwise re~
quired in %hésiraze;“

That is the form we seem &0 be agreed on,

JUDGE DOBIE: Subdivision,
CHAIRMAN MITCHELL:

Yos, "reguired in this suvbdivision
of this ruiaq“ Phat is right,
Are you satisfled with that? It is so asgreed,
Shall we go on, |
PROFESSOR MOORY: Would you stop heve just a minute.
- Judge, you want to nake g change over in 6{(b), I guess, and

take out any vefevence to Rule 20,

LARK: Yes, that is correct,

MAN MITCHELL: That means that in Rule 6(b),
4n the fourth line from the bottom, we strike out "25", Is
that right? |

PROFESEOR BOORE: Yes, siv,

CHAIRMAN MITCHELL: That would come as a necessary
result of the other change.
PROFESSOR WRIGHT

! There 1s one gquestion X dido®d
eatoh. Ave we adding the langusge "within s reasonable time"
in this subsection ns we did in subsection {(a)?

JUDGE CLARK: I don't know whether that was decided
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or not., This was a sepavate guestion., Did we decide, or not,
%@ add that provision disuissing on motion if not nade withis
- 8 vreasonable {time?

My recollection is that we voted to put

¥4

it in subdivision (a), end I said if we §u% it in (a) I should
think we would put i¢ in (d), and you grﬁégiagzy eonceded ﬁﬁ@f@

ﬁigh% be gome 3agia 1@ that suggssﬁ&aa, I think we voted g@ h

S opat 4t dae

JUDGE %L&Rxs‘ it was voted to go ig’(aé, a8 I usdeyr-
stand the action taken. The guestion is whetber it should be
added heve. If it weve to be added here, I think 1%t sbould be
in the last sentence éﬁ the gai&'as it now gianés, but before
this asddition., If 1t goes iu, § think it would then be, "I

gubstitution i3 not made within & reasonable time -~V

CHAZRMAN HITOH

BiL: Where doss that go in? 1 can't
lecate it. |
JUDGE CLARK: It would go in at the end of (d) éi@@?
the sentence, “Befove a substitution is made, the party or
officer to be affected,™ and go on, “shall be glven reasonable
notice « & a%  Yyg aaﬁaﬁét&tia& is not made within & vemson-
able time, the action shall be 61&&%@3&& ol
DEAN §§§§é§° Hay be.
JUDGE CLARE: You ave right, of course

_action may be dismissed as to such public officer,” I think it

is,

‘Where does that come in with




vaspect to this?
JUDGE CLARK:

(AMAN MITCHELL:

JUDGE CLARK:
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Jugt beafore that.
Just befove the addition I wvead,

Is that apgreed to? I want to vailse

one further guestion.

CHAIRMAN MITOHELL: X think so,

JUDGE CLARK: Here is another small change that pos~

gibly should be made in Rule 10, Form of Pleadings, (a) @a?ﬁiagg
 §§&@$ of Partios. Possibly we ought to pick up this new pro-
vision of Rule 28(d). This would be in the second sentence of
Rule 10€s), We could say:

“in ﬁh@ @ﬁﬁ?l&iﬁt the title of the actian shall 1aﬂ‘T
@1&@@ the nauss of all the parties, sabge@t, hovwever, to the
~ provisions of Rule 26(d)," or "except as otherwise provided by
Rule 28{d), but in all other pleadings," and so forth, sﬁst
as it ls now.

éﬂﬁzﬁﬁaﬁ MITCHELL: I am not sure it is g@@esgaryrﬁa
 meas up that rule and weprint it.

JODGE ﬁ&&ggz

I am not sure, &iﬁha?,
CHAIRMAN MITCHELL: This other rule supersedes i€7*

ia thg$ respact, and it is specific,

JUDGE CLARE: X d@&*% say that it is aasaatiQQ.r_ |

CHATRMAN MITCHELL: 1% says here he may be nanied by
title and ﬁaﬁ'ﬁy his name. That 48 certainly being sgaéiﬁi@
 on a specific type of csse, which would overrvule this require-

ment that the neme be gilven, I think Eaié 10{a) is a very
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gé@@?ﬁi rule reguiring you to state who the perties ave so you
know who &8 being eued. That is not inconsistent with 25(d).
fot's 1ot Bule 10 go. We é?@ getting to the state where, if we
start naking such changes going back through the rules, we ﬁgll
@lter half a dozen more of them and we will bave to publish a
complete new edition of the Pederal Eﬁléé, and we won't have
anything left in its original shape. Don't you think that ie
_iéia rdght, Charley?

: JUDGE CLARK: Ves, ¥ think it is all zight, although

%ga Lovd kﬁéﬁs how you can stop Vest Publishing @amﬁgay and
Foundation Press, and so on, from getting out these rules and
charging $10 or $12 or “géqv The West Company gess out another
edition this summeyr, They wapted me to write something for

them aud I told them I was too busy, so they got ¥, Longsdorf.

CHELYL: Ve &?@ Just giving them the

saterial, |

JUDGE CLARK: Lawyers now think they have to buy them
without getting anybhing. At least we are giving them a chauce
_ to get something, but I think you are right.

CHATRUAN MITCHELL: What is next? |

JUDGE CLARK: We now come to the matter of éep@@ﬁ%iaagg‘
and there ave gevsrai interesting and iﬁ?@%ﬁaﬁ% $&%t§f§s*_

Fir§§;5te-a@v$§'ta§ quﬁéti@ﬂ_@ﬁ,ﬁﬁ% so-called “Big
Casa,” I put this in. - It doesn't come gquite in @?é@?,‘ﬁaﬁri
wanted to bring the question up. ' That is supposed to be the

government antitrust action, about which a g@gg#xéaaliis made,
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8o I put in a new subdivision (g) which you will find on pages
4 aud § of wmy ag@gémsatg.

| &@tAﬁg say first that I don'¢ really think this is
necessary. The court is actually doing it now, and it is
sssuned to have power, The reamon I brought i% gp for your
a%t@&%ian‘iﬁ %hﬁ%-& lot of the people who éave discussed it
ékﬁught something of this kiﬁérﬁaﬁuﬁéaésﬁg§?;‘ 1 %&aﬁgﬁg;&%
at least should be brought to your attention,

? You will see that I have suggested that the court may
faiigw its §%§ g@iﬁ; #0 to speak, in cases of protracted litiga-
tion, where 1%%33&%#@& is long, drawn out,

CHAYRMAN MITCH '

ELl:: Bave you studied tie regaxﬁs"
enough %o make gp'y@a? mind whether, to execute their recom-
m@ﬁd#ﬁi&ﬁﬁ; any portion of the ?ﬁi@lhaﬁ to be amended? That
is the firet question, _

The g&ﬁ%-qﬁ@ﬁ%iea would be whether, to executs ﬁh@ir
purpomess, i¢ ﬁ@ulﬁ b& aﬁvi&abie to Jjog the judges up by pntﬁiﬁg :
in some gaaﬁrgl gr@vigi@a tha@ they do &his?

JUDGE 6;53§{, First, I think 1 have studied the report.
As a matter of i@@ig,i éi&@nsaeé it:w;$§ Jaﬁgg Prottyman, ﬁ@
sent it to me i&rs@}:&gﬁ i got him %o change soue 1§gguag$¢ He
had some 1aagﬁa§e that I think was ﬁéﬁe'&éﬁﬁaﬁﬂatﬁfy'ﬁi'63?@9?&??
- than he intended. I got hi&’%@ sﬁhs%i%ute 3‘&i£i§fant fornuls
in th& report to say that %he ordinary r&l&g @f éiseevayg nat
anntgalzed by the judga were inapyregriate, ﬁhieh he wgs

?ﬁﬁf@@ﬁl? ﬁiil&@g %@_éqtbbagaaga ﬁks@ §§$7§i$ 3d§§g;f;,§9§§£i




119

think that he regavded it as necemsary to change. He never so
suggested, But discussion has valsed the guestion.
ioland, do you have the Prettyman Report here?

¥es, I bave,

JUDGE CLARK: You were secvetary of that committes,
weren't you? You wégg gecretary of alwost every committee,

Ne, I was not.

CHATRMAN MITCHELL:

1 read the report very carefully
 '§§ it was published, aud ny general im@rs@giéa then was
that §§@ba%3y @?@r@ sourge of action the Prétityman Report

vecommended i within the power of the faderal judge as 1%

stands today, but I have the teoling that 12 they want to get
a report like that to push the operations along, to encourage
the judges to follow the report, you should go ahead and §§§ ‘
something in the ﬁﬁzﬁs‘ﬁﬁiéh'waazé have the purpose of stimulate

,’;ﬁgifh@ 3@&@&@‘%@ carry out the ?égiggﬁﬁéﬁﬁi@ﬂﬁ.

Tou @aaiﬁ do that ?@r? easily by giving the court :
general aughgg&%ya foyr iﬁ@%&ﬂ@@g 4n lowvg cases, to make ai&
kinds of xuiég and regulations 1a goneral terms, I haven't
thought 1t out at all. 1 mgt: have the impression that it
would not do a bit of hava. | -‘ |

We stuck a élgﬁé@ in our rulss originally adopted on
pre-trial @@ﬁﬁ@f&a@@; Ve vealized there ﬁara a g@@é’&§§y~ N
tederal judges who bad vot adopted gk@ gfaﬂﬁgial praetieeg and
it would be & m%aﬁak@ to jam i¢ down ﬁk@iﬁ th¥@$ts, go we got

up & general ﬁulﬁ ﬁayiﬁg they @e&lé do %hiﬁ and %ha$¢ ﬁh&y:gﬂﬁ j
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in the hablt of dolng 1t and gradually it becaws the systenm.
Today we could meke pre-¢tvrial compulsory iustead of

optional, %ﬁﬁ sobody would complain about it. It was my idea

that maybe a genersl provision iun the yules caleulated to

induce the judges or to help persuade them to carry out the

nendations of the Prettyman committes might be useful in

~ the same way. That was ﬁy impression about it, |

o §1§f‘. PRYOR: Along that line, Mr. Mitchell, I mig&aﬁ sy

th&% a&ﬁsf the Jowa rules adopted by the supreme court, pre-

: t¥2a3<gﬁn§§r@ae@ is sompulsory on the Jjudge 42 it is gu@s%iaa@d

by either side, | ‘ | 7.
CHATRMAN MITCHELL: Vhen we started ga% we ware very

ﬁimié afsuﬁ it, 1 think we were right., We didu't f@?@@ it Qn

anybody. Nobody eﬁaﬁd kisk: Yot pressure got strong on tﬁég,

| and one after snother %&&y»aéagtaé the p§§;§?131 sygaten, |
JUDGE @&ﬁaﬁn ?ﬁ@ ;zevigiaa of the Prettyman 2&@9?%

referring yaw%i&ul&%iy to depositions and discovery is as

- follows, on page 3?g ?h&s;i$~§ha% Judgs Prettyman wrote ait@?

I bad g&ggagﬁ@é gone mé@iziggﬁigni'*iiéhﬁagkt this was all

right from faiaréﬁagéyainﬁa He stateé 4t move drastically

batore. What he gayﬁ ‘here is: » _

7 “2& & aaaa af the §Y§$ a@ya uﬁder eo&siﬂs&&ti@a, wharg
pre-trial e & n@%essary, although greziﬁiaarg, part of th@
trial grsca%diag,'éagaaéﬁian;@g'ﬁigea?efy progeedings outaide
the gzaﬁnadgcs§§,§$~%ﬁﬁ guégéﬁs dire@%;@g;ﬁr@ xikely;%@ bé:gt

least surplusage if ﬁ@% guite iﬁ;@@ﬁ?&i@§ with the judge's
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programn, Your Committee s, therefore, of the view that inter-
party discovery procpedings, under the 3@1@@ of Procedure, not
arranged for in the judge's pre-trisl program, are not helpful
.i@ the elinination of unnecessary delay, éx§§§$§, or volune of
record,"

What does this provision of yours do,

Charley? I dou't think i1t is entively ¢lear. The presiding
_:Qﬁégﬁ 39 the designated Judge? |
| JUDGE CLARE: Poassibly I should bhave said the chief
ja@gag The veason I didnts §§$ "chief judge" is because in
a diﬁ%ﬁ%@% with only a %&ﬁgiakﬁuﬁga, I suppose they aa§@ no
ss'ssi&_f judges The presiding judge and the designated Judge must
of nscessity bs the same,
| 4®§@ idea was that the assigoment of cases would be
nade by %hﬁ.ggasiéiﬁg gﬁézéiér the chief Judge of the éiﬁﬁrigﬁ
court, and he would enter the order after designating the judge
to try i%; %ﬁaﬁaaft@r, %&a Judge to %?y the cuse would Con-
trol all the gmﬁmﬂ&m |
MR, DODGE: %ﬁ@ ] ﬁb@ presiding Judge?
éﬁﬁﬁ§.€§3$$%_ @réiaarily'%h@ chief judge of thﬁ é&sﬁ :
triot court. That, of course; is the judge semior in point of

service, who now has the title of chief judgel

Fov example, in the Southern District of New York;
Judge Knox is the Chief Judge. ésiz‘reéalisgsadge §§%?é$;’§§§ '
 ave Chief Judgs, aven't you?

JUDGE DRIVER:, Yes, siv, as a roving judge who covers
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both eastern and western Washington., 8o I am o géneral and half
& private in my army. Lindberg is alse 3 Judge in the Western
District.

¥R, B

¥ih:  You are golng to change that to read
¢he chief Judge™?

JUDGE CLARK: I don't hkunow, How about that? There

are some éiaﬁg%&%&'yeﬁ that don't have any §¥i?§t§§ at sll.

1 mean, they sre all privates. In Verwont thers is just a
3§§ﬁ§i§‘jﬂé§§é ?ﬁ%&ﬁﬁéﬁé; he has no chief judge, There it is
%&gﬁﬁ of é§%¥$§, that the presiding judge and %ﬁé:ééﬁigﬁﬁﬁﬁﬁ'
sgégﬁ‘gﬁﬁg of necessity be the same unless he can haul in Some-
body from cutside, as he probably can,

4 In connestion with this Pretiyman

Report, is the Association of the Bar of New York -- headed by
Ralph Carson, which has tried a good many of these long-winded

omses, and I wrote him in January 1952 asking bim if he or his

sounlittes &ﬁélaﬁsfgaggastiaa to our committes as to whether we
should; in ouw ?ﬁl§§§v§?§ to implement anything ialﬁhs Pretty~
nan Report. This is his snawer. Didn't he send you & copy of
it, Charley? o | ! |
Jﬁﬁ&ﬁtﬁkﬁﬁgg '?ésg  ;_agvaritgi His letter of August 28,

ﬁﬁiiﬁbﬁﬂﬁﬁé‘;i have éﬁmﬁagra@haﬁ copies of 4%,

CHAIRMAN §§§§E§§&af:£~wagi@3b0§a&? éé read it, then. |
The gquestion is what géu think about i%@.}ﬁas he;aade 3@3
suggestion about gmgiémﬁﬁﬁéag the ??éﬁ%?é&ﬁ Eﬁpeﬁz?

FUDGE CLARK: X &gras-wggh 3@@.§$'i$ & ﬁe?yvgéaé BN
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and 1% assems to me hls suggestions iu part require discovery
against the goverument. I always believed myself that diacovery

should be hed agaivst the goverament. ) worked own one case,

the Quebse Line case, which so held., The Bupreme Court not long
ago, in the Reynolds case, by a divided vote upheld some privie
lege of the government.

- CHAYRUAN

BITCHELL: There alvways has been some privi-
T lege in m&ﬁﬁex@ of state as e@rﬁiﬁ&%ﬁ by bigh suthority, g@

t is & 1&%@1@ ag%

against %h@ public interest. to disclose. Tha
difterent . |

.  The Attorney General in recent yonrs h&ﬁAéﬁéﬁ»ﬁﬁkiﬁg
the position, as %ﬁ@ courts have, that the government is imwune,
that 4f 4t doesn't want to produce anything it doesn't have to

- produce it.

1 vemember in the years I was in the department we
had the opposite position: that in its course of action the
'gﬁvasamaat bad %@ be é@@@aﬁ with %ﬁs citizens unless tkerg

was sone img@r%&aﬁ public intevest at &ﬁgk@ which abwi@usiy

would b%»ﬂ&ﬁ&%ié i thexs were ﬁiﬁﬁl@%ﬁ?éo’ it was the ﬁg%y_;

"‘ﬁﬁ govevnment lawyevs to produce all %hé”é@&ﬂﬁ@&ﬁ& &ﬁ@ §?§§§§

 thing else in the government's possession which wes material
%0 the case. The shift ham been the other way in recent years,

JUDGE CLAR

K: Let me amplify a little. I think we

"rﬁﬁﬁé? intended teo g%&@ any @gaﬁﬁtiaﬁ for Eaﬁ gﬁ?@¥ﬂ§%§§e  %ﬁéﬁ%

'”@?&& apscial rules ave applied to the g@?@xumsnt we have &E&taé

them, The §é§t~ka@§ﬁg;a£ @euga@& &gﬂgkg 60 éagg instend sﬁ sﬁ
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daye in the case of asppeal, I think i¢ was slways quite clear
that the wules applied fully %o the government. That has been

ruled in quite » number of cases. I have sal in cases where my

has vuled that way.
I think it was s deduction fvom U, 8. v. Sherwood,
where the court vefused to uphold a particular kind of claim
 thewe under the Tucker Act and lwpliedly upbeld the rules. Xt
‘7§§§ true in other cases like the Aeina Casualty case, which
desls with the assignment of clains,
| | MYTCHE

CHATRBAN Do yéﬁ ¢lain there lsn't any

'gyiviisgé in the government of any kind?
§ﬁ§ﬁ§ CLARK: No, 1 don®t know, § think we have

gam@ @uiﬁs ®. @sys*v

There is a cardinsl rule that is
‘not a#iy ) §§é§§gi government court vule, but all the states
have applied it, that the police of the state don't have to
givé the name @ﬁriafawgagﬁs}'tﬁgt it 1s agaigat the publie
intevest to force police to say where they got their informa-
tion about sone @?1&%@%&;3 ?ﬁ@ysﬁiﬁﬁﬁa & word in our rules
about that, Can it be possible that we have &b@ii@hﬁé‘thgﬁfa
rule? L ‘:  | | 4
J§BGE>€§ARﬁzn.: ééﬁ*ﬁ think we have .

gl You may we haven't mny §x§ﬁ§%i§§§;

1 want ¢o say I think we iﬁ%enda@ the
- yuules to apply rather bgaaéiy; and if th@za ﬁﬁa any Sﬁbﬁ%&ﬁ%i?@
privilege gf,?%gﬁz,;§§@ deposition gal@ ﬁgs&aﬁﬁ»gﬁangaf%hs%, @ﬁ
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gourse. It doesn't change the rule of attorney and siisﬁﬁ;raﬁaag
other things. |

| i was golng to say the Supreme Court has now made one
conmtruction of this in the recent Reywnolds case, holding there
is a privilege as to security documents. Agalnst this backe
ground, I should wonder what we could do by gliding the 1ily,
4o to speak, |

The point I was leading up to, I am afraild all too
“§1@§1y¢'§a$a What good 48 it going ¢o de to make another staite-

ment, because as it now stands all the rules, including the

deposition raié, do apply against the govermment, subject,
however, to whatever modification, whatever limitation of
privilege the Reynolds case mow holdam,

MB, LEMANN: Isn't that the elfect of this Cotton |
Valley @a@é~§k§@h went up Irom the %ﬁ&té&ﬁ Distriet of Loulsiana,
in which égégﬁ Q&w&iﬁg; when the government refused to aaﬁmﬁﬁ
| ﬁa di&é@v&#yi éiﬁmisssﬁ the came ﬁiﬁa that penalty, and of the
ﬁa&slféﬁﬁ Tamas ﬁﬁ%@&rﬁhaugngﬁeme Court ei-%he Uuited staﬁ§§ 
decided four to four. | | ,

DEAN MORGAN: That is all right when the governuent is
prosecuting, as:%hé 3e§n§16$ @ﬁ§é points out, but in the Reynolde
- ocase it was a state which needed it for some other purpose.

MR, LEMANN; What is-y9§¥ aa$§@f %avehawlegfs‘gﬁints
Isn't this something that we can leave to the couwrt to Work out?
é DEAN MORGAN: 1 éa%?t;sée‘thgtféha?a is any answer
 te it. 1 think we have Just got to it. | .
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1 make & wmotion to that effect,

MAN MEITCHELL: This was all brought about by
Ralph @ﬁ?%ﬁﬁ?g suggestion that the ?ai@a provide that %hgy gh&il
'a§§1§ against the United States with the same force snd effect
s& any private paviy.

MR, LEMAWN: The Supreme Court has in effect so held,

except where it states a gfiﬁii@g@; 1 don't think we ought to

do aayﬁhiag«§@®§'abﬁﬁiréﬁg I agree with Professor Morgan,

FUDGE CLARK: That ia what I propose.

CHAIRMAN MITCHELL: X wouldn't agree to attempt in

. this wule to insist that the government be compslled to dis-
| él@s@ the names of informers or state secrets or anything of

that kind,

_ 7 @Eﬁ% would be for the Supreume Court to
é@fiﬂé‘%h@i@“??iﬁil@%@ at that point, which they aﬁpaxanﬁiy:v
have in this latest decimion, ‘

JUDGE CLARK

If you want to look at these cames,

;,ga@k at page 33 @§7§ﬁ@ Bunmesry, and there you have & d&§§a$gian

':'@i them, That @as@ ﬁ&& a divided geaw%. Thyree juﬁg@a éisganﬁeﬁ

f?7£@r the reasons set forth by Judge s@ri& in weiting zba @§§n$$a~u:4§

' 3 :%¢1aw which gaxm&ﬁtaé the discovery %harag It seoms t@ m@ whatm

‘ 11; Q?@? oRg may %ﬁ&ﬁ to do about it i@ m@x& or less 3ﬁ§§ﬁﬁiﬁ..j§@§

 Buprems Court haﬁ 8 ¥ight to speak, and 4% has spoken. e law

:;y}j:‘i$ 88 you §ee.

1 sh@aié take it gui%@ elagr %haﬁ the raiea é@ &ggly,

??, ﬂi§gmi%§§ however, to whatever g?ivilags -
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li¢ == i3 sppropriste for the govern~

mend .

SUDGE CLARE: Yes. Thevefore, what can we do by
 adding Mr. Carson's suggestion and attempt o gild the iily.
He wants more digcovery agaiust the government,

AN MYTCHELL: I don't think he is right. I don't

think we need to %smggw with that question,

JUDGR %!32E; Doesn ' %@ want something gbout their
ﬁaviag to produce & witness?

JUDEE CLARK: ?ﬁa% isn't the only suggestion he makes,

but that is ome of them, He has another suggestion that veally,
with 8ll due ?@s;sw% to Wr, Corson, I am afraid hg was still
%?@&gg_%hé cunse before Judge Medina, which has taken unconseion-
able time. He wante a requivement that when you have the
deposition of an adverse party, you can't use it unless you
call the adverse party. I thisk that goes against the general

ides. You see, what that would do is that you can't do any-

thiag about ig, but i% night make an adverse party your ﬁ&tn@ss. *

That is bis i%@gg gagg@ﬁti@ﬁ.

I don't mee anything in his
letter that we oan adopt.

HORGAN: All those thiangs are aduvissions against
the party, anybow, so there is no mense in talking about that,

CHALRMAN MITCHELL: That lead®s me to the idea I had
mulling mround in my head, aud that is the guestion whether i¢

is worth while for us to stick something in the rules that we
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think might stimulete the federal district jJudges in trving to
get on with thelr cases. i
| DEAN NORGAN: I think that is what he has in mind,
CHAIRMAN MITCHELL: He basn't saild that,
DEAN MOBRGAN: I think that is what he had in ﬁ%ﬁﬁrﬁhéﬁ
he sald the g@@s§ém$at is a&way&»r&&i&%iag it, and so forth,
i gﬁé §§§§8§$,§§§‘§ﬁ§§§§ aren't gﬁi@k anough to g?ﬁﬁtlﬁ§$@@V§§y

- againet the government,

| TL: 1 am not suggesting that we force
the government to é%&%iﬁﬁ&'ﬁ@ﬁ@%hiag that, accopding to well
 established judiedal priveiples now, 8 sovereign govarmment is
inmune from disclosing, matters of state, é%@ nanes of informers,
and things of that kind, I think the govermment should have |
every griviiﬁgg of ﬁhﬁt kind tﬁaﬁ has been common to gavarn*’ﬁ»
ments,
| In this report which you have vead, theve ave all
ginﬂa of guggéﬁtiaaég, In it worth while for us to try to
frane ﬁ:¢1§ﬁ$$ $§aﬁ gﬁ@g down the line giving the court general
vaaéﬁa?iﬁy,:ia its discretion, to regulate the Iéngth eg'éapaﬁi%

Q,gigﬁg,.tﬁ@ nusber of axhiﬁ;t&; and all that sort éz'%hiﬁg, or
Just leave it alone? S g

Vhat is yeux rsaetien? ﬁ@ryaa ﬁkiﬁk iﬁ éﬁﬁiﬁ&bl& and
aeeaasary? | ,

MR, PRYOR: This is one a&ﬁ%éfrﬁégt'tké»ﬁkgéi Justice
‘ called our aﬁ%anﬁian to vhen we had the maﬁtiag wéth h;m bﬁf@ﬁgi

on %hs aaadeaaa%i&g ?ﬁlﬁ; yau gemagb&r, Ee ankﬁ ahaa% %ﬁisa
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JUDGYE DRIVER: Am I correct in my assumption, Judge

Clark, that the Prettyman g@éﬁi%%e@ didn't recommend sny change
in rules or legislation regarding these protracied cases? 17

I am covrect ip my assumption -~ I read the report -- Judge

Pretityman's committee didn't recommend any changes in rules op
any specific rules or legislation.
CHAIRMAN MITCHELL: No. I don%¢ think they consider-
ed it vory muﬂa. 1 wrote §reﬁ§ymaa and aak&é bim what they
‘lgélﬁ about i%,‘aﬁd’x éién*§ get any responsive veaction from
them about it, 1 felt they hadu't given much thought to it.

JUDGE CLARK: They say specifically on page 5

- "Your Committee does not recommend legislation é&_
rules. It balieves that the maximum benefit will be schieved
by an authoritative statement of the iﬁgaﬁ%&aﬁﬁ of the problem
46 the aﬂmi&igﬁygtiaa of justice and a deseription of rameéigl
m@ﬁh@dg and’ Eﬁﬁ$§¥§§ ﬁh@ught by exya%i@aeaé juéges to ba
effective.” |
I was talking to Juﬁga Whitney iﬁ the Haggan %ﬁanl&y’

aﬁsa, and he aagd zna ?raatyaaa ﬁagaﬁg &&dn*t done any gaaé a@

 ':,;‘§11w Lavyers fasl ?ﬁtﬁ@r se@iagazg abnaﬁ that case, §E¥§&¥¢ It

 ¢’:f;hgs gone on and on, At any rate, %hst waa th@ g@&@%i@ﬁ ef sagaw‘*'

'}’5f;ég§ who wsnﬁ &ﬁ%ﬂ iﬁ. ﬁhﬁ? the Pr$t¥f¥'

_ﬁ ﬁspgre, aiﬁer ail, wa&

"~ pilous $ﬁ§§@$§$§ﬁ§v ¥ am wot quite sure what more we can de‘

Qﬁé!&&&ﬁ &S*{

It 48 one thiag ﬁa have a Fa@p&k&t5

‘v:fw&ish aﬁybaéy ma? bave aué @3@%3 in aa&wt aaé threw iﬁ at tkﬁ

 ”,3nﬁge, and anﬁghar thiﬁg ﬁe h&v& & seﬁ af ?@é&?gz Rﬁlﬁﬁ tasta**
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ancourages him to take the case by the nape of the neck and
govern 1%,

DEAN M After all is smaid and done about the

"Big Came,"” what would you do without the discovery? Take the

?@?g&ggﬁ cass, for exawmple, the tremendous amount of money aﬁé

| the tremendous amount of discovery. Suppose they had pulled all
those people in as witnesses in the fivst place, hﬁ@'ﬁ&éh>ﬁﬂ¥@

_-ﬁiﬁﬁ of the court would it have taken?

| You can point to all the abuses of this particulay

thing, but 1t seems to me that after all is said and done, you

can show that you have saved a tremendous amount of time. You

would not ﬁgvé gotten this Ferguson cnse, for example, settled

unt4l that oase was half way through trial, in all probability.

Heve everybody aéd«%@ show his hand, so they Knew,
Thoy sued for 324 ov 340 mill&@@@{ and settied for 9-1/8. 0Of
aéﬁxsa, it must have cost them a milii&a dollars to take the
depositions, snd so forgh, but ﬁ&@ﬁ thgy g@% through with it
 they had the basis for the trial.

It seens ﬁé me that all thiﬁ’e@ﬁmiﬁﬁae could haé&.éaaa
ﬁ@ﬂlﬁ b@ o makﬁ a&gga&ﬁiaas %@ th@ tr&ai judga asz to wh@ré %h@y -
can hurry this up. |

The way Wyzeuski handled the International Shoe
’ﬁaghiaafy @ggeﬂﬁas,%@ regquire iée lawyers to cut down on a 1ot
of this material, and so forth. Bven then he said it was a
| yraéigi@ug task to g@ ﬁhﬁ@ugb it, and he aan&ureé the g@v&x&m@aﬁ

for the kia& of éiszavggy %hay askaé for iﬂ a 1@% of gza@as,> e
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I don't ses that we can do anything else about it,

It may be that ﬁ§i§ suggestion of Chavley's, of having
the presiding judge provide that the trial judge shall bhave full
control over it after it is once asaigned to him, would help cut

it down to a very congiderable extent.

il

That is just as essy for the

Judge to do without a rule 23 anything slese, He can do 1t today.
| DEAN HMORGAN: As VWyzanskl pointed out, they offered
4400 exhibits in a bunch, practically, and he said it is yéééru‘
fectly obvious that counsel for the government hadn't eves read
momt of them, |

BITCHBLYL: Let mo ask you this: Have we got
epough Wyzanaki's on the éiéﬁ?iﬁ% courts o

DEAN MORGAN: Ve may not have.

CHAIRMAN MITCHBLYL: -« %o lay deﬁa the flat on that
sort of abuse snd do sometbing ubout it, without having any
stimulation in the rule. |

DEAN MORGAN: Maybe not. I é@ﬁ’%rkaﬁfy

CHASRMAN MITCHELL: 7Thet is the question. I rather
gather the committes dossn't feel it desirable to try to formu-
late soything. | ) |

JUDGE DRIVER: I think the machinery is adequate if
properly used. My own view of it is taa$ y@uvﬁauié out d&?&a
the tine and expense of a lot a§'§h3£§»b§g easéa if the chief
 Judge o2f the slrouit could make special ﬁﬁﬂﬁgﬁéﬁﬁgﬁlféf’tﬁﬁﬂé
big cases snd piek & Judge who h&a>esga§;§a§é égé §é§§§f-;“‘
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aptitude for that gort of thing and & capacity to hold down the

lawyers and to hold down the tiwe of drial.

Much as 1 disagree with him in many matters, Judge
Yoo wonld make s eplendid ageigument to an antitrust oase,
They wouldn®¢ run six months or eight months or two yeara with
him, 1 em mure, I think if you bad sgséiaé assignnents wade of
those big cases and got a judge who can handle them, you
wouldn't have go much trouble.

CHAIRMAN MITCHELL: They have plenty of authority te

do that now, .
JUDGE DRIVER: Yes, they have that authority now, It
iz a matter of administrative policy rather than yules,

AN MITCHELL: In Florida, one Jjudge has been

CHAZRY
@gagggé with & bankeupt railroad for twenty years and has pra-
sided at every heaving they ﬁavs ever had, I don't think we
need auy vule to authorize that, but we might stick one in
to draw their attention to it.

JUDGE CLARK: Of course, 1 was talking to Judge
Holtzoff one time, and he sald the goverument spent all their

time. I have the greatest sympathy with him, He had 3 criminal

case which shows what @ judge ean do if he wants to, He had
discovery in a criminal case, even though the rules don't

authorize is. He Jjust told them 5@ thought it §ﬁ&1é be h$1§£m1;4§
and they went shead and did i%a; Then he told them that they |
ought to waive jury and try &%’b§§@¥§'¥§ﬁsﬁﬁ$t§~ 33 brother

was counsel, and this was against some of the milk cowpanies.
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My brother said thet he never thought the g@#@gam@a% would agree
to 1%, The goverament &g?é@é, and everybody did except aﬁ%
ésf@aﬁgn%, and the damaned fo0l, they nearly had to kuock his
in the head and make him agree. Then Judge Holizoff tried it.

I saw him down heve. I said, "Ave you still tyying
that antitrust case?" |

e ssid, "No. It is already decided.® He tried i%
in the necessary awount of ¢ime, and on a Friday he said, "I
want you all to be in court op Honday morning, at which ﬁiﬁ%r

1 will decide it,” and he decided it.

ALl my misgivings about this sort
of thing would be satisfied 1f you would suggest to the Reporter
that in some appropriate place in the veport we finslly make,

hé geta out & note discussing this very problem, jJusi galkiag
about 4%, Just referring to the Prettyman Neport, stating that
this commitiee has studied it and is satisfied that every course
of action that the Prettyman Report ?ﬁ@@ﬁﬁ%ﬁé@ is now in %gg
charge of the judges, and that our opinion is that we would not
help anything by trying to draft a rule on the subject. That
@@aléléasaufagg the district judges, some of them who érg Wanke
kneed, ge g@laﬁéaég |

MANN: There is no suggestion %o the Q@ﬁ§¥$§? in

the Prettyman Report. I have just thumbed through it again.
They say in effect vhat you have just said, That is their find-

ing alrveady. Would we add anything?

TCHELL: We have sowething to do with §h§%ei
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¥t le our responsibility. 4 repovt like this is made., Ve

exanine 1% and see whether 1% weeds implementation. We know

the sules bebter than that confevence does,

They don't recomme

nd any sh&ng&_gﬁ,gazﬁﬁg

CHARRMAN

TCHELL: You don'd thiaﬁ it is necessary
‘aven to pug it in a wote, th@a, oy say aﬂgthiﬁg about 4t% That
_ég,ﬁgg.peiﬁts

| MR, LEMANN:
- F?et%y&&n Report to the éuéi@iai Conference éesaa*ﬁ do the 3@@,

i would wot ka&ﬁ %haaghﬁ 8O . zf %ﬁ@

%—W@ﬁlﬁﬁ*ﬁ think we could é@-%%, not %5&% 1 would object %o 4%,
Me, Witohell,

M. DODGE: What do they sy in that report mbout
the wight of discovery against the government?

Eﬁ%@»&%&wf?’

| They don't éissﬂgs tha%.
JUDGE CLARK: They had what I vead you, that they

 didn't think 4% ﬁa@~$§9§9§$3gﬁé except as controlled by the
_ judge. The judge enters the order,
CHATRMAN MITCHELL: I ﬁeuésg 42 81l the dist@i&t

Judpes eﬁ the country hav& bad aﬁgi@a of the Pretiyman Report .

TOLMAN: Yes, they bave.

That was gar% of %h@i? ?ﬁ@@ﬂﬁ@ﬁéﬁ?iﬁaa

J§§f§'ﬁ$AE§§ In view of the discussion, peraggﬁ I
'%kiak %&é h@%ﬁ&% of ﬁy:auggegﬁgé'pyavasﬁaﬁ {g;i' Ii you rﬁgllg
are g@iﬁg %o esll it to theily &%ﬁeniiﬁa. (g} %111 é@ it, aaﬂ

; the other way is wrong. , : , 1

s 1 ﬁha%, chaﬁaﬁy? L
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I suggest a new subdivision (g).
IPORBLL:  To what rule?

Rule 28, at the bottom of page 4.

MR, LEMAWN: As Mr. Mitchell himself says, they could
do 1% now, Mr, Mitchell says that @%@?ytkigggy@u propose heve
can be done now usder the existing rules, |

JUDGE CLARE: I think that 1s so.

RGAN: Monte, that would requive one of the

'E“f;%iéﬁ to move o prevent the taking of depositions, and 8o

- forth,

LEMANN: ¥ am looking at the bottom of page 4.

zs«tﬁaﬁs-anyﬁkiag in that on your géint? i an looking at
kﬁk@{ﬁﬁiﬁ%‘g thought ﬁagglgy was referring to, the botton of
"‘% and the fiest ﬁg@_%&é&@ of B. I think your point eamés'a

~ little later. I am looking at the langunge at the bottom of 4
a&é the first two lines of o £$a¢§ that what you were tallking
>a%@u%,’§§a§1§§? : | |
- ' That is right..

BANN: 42 %§§§§ yaaf.ﬁéiat comes a ilttle further
 along. | N | | h
DEAN MORGAN: That is corwect, the bottom of page 4.

HR. LEMANN: The question 3§@;éﬁ‘we é@_&'&ﬁéi&@iﬁﬁt‘
v’&m@naﬁ,sg good by adopting tkiéa if %ﬁsg'airgééy have the right

to do it. Would it be an adwonition, maybe?

 JUDGE CLARK: That is just what 4t would be, It is a

‘suggestion and an admonition,
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ATRMAN MITCHELL: I am content to let it drop. Let

- ue pass on fo %é@ next rule,

JUDGE CLARK: ¥e now start on Rule 26, I put what we
| have been discussing as a general suggestion, I bring up again
 the guestion that we have discussed before, and that is the
v@ﬂﬁﬁ?iﬁﬁ of securing an ex parte order when the plaintifs?
starts at once,

- CHATRMAN

HITCHBLL: You mean the depositions and dis-

covery vule; Rule 267 We ave now on that?

JUDGE CLARK: That 18 right., 1 suggest striking from
the second sentence the words, “except that leave, granted with

~ or without notlce, wust be obtained if notice of the taking is

served by the gzsintiii ﬁiﬁhiﬁ 20 égya after eamaﬁne@ﬁ@at of
the gaﬁiaﬁ,“ B8O tas géﬁ%ﬁﬁﬁe wgii reoad:
"after aem@ﬁacaxaat of the a@ti@a the deposition may
be taken without 1@&?& of aaart w o o .
I have sgggaﬁtad that 4f you want sowe admonition, an
alternative puts it a@ ﬁa @ha:iawyerifsasﬁé speak, this way:

"?h@ ﬂé?ﬁ&i%&@& ﬁay ba %&k@a a8t any tine aﬁ%eg com-

| mencement of t&a action and witaﬁut leave of court u§@§ the

| -givzag of aat&ge as statﬁé in acle 30 and subject to the ?ast§i§~
tianﬁ on &ﬁﬁ use stﬁﬁaﬁ in subéivia&@n «(d) of this yule." _'

| Thsrs is E§'p§§?i8$6§ An s&bé&v&siaa £d}) a@g, but ii
that weve done then I 9@%1@ sngs§$% aﬁéi&g at th@ end af {d)

5 taa following:

"a deposition shall not be used ss agaluat a party who .
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has not been smerved with o summons and complaint at the time of

its taking, excapt upon aagwigg to the satisfaction of the court
that imgeésaﬁa taking of the testimony, before service could %@
effected, was necessary for its preservation,"

Po go back on this a little, we have discussed this

‘before. We made a modification inm our amenduents in 1946,

% think the original was that you had to get an order before

o the defendant ansvered, as I remeuber, Ve modified that by

;§%§g%§£ag the ér@&# if it were done within 20 days, The thought
was §h§§ 8 gi@i&tigi might ?é?g harshly require degssi%iﬁa é@
onee ., . 5 |

.53 %&&ﬁ%fﬁhﬁ?@ are %ubsﬁaﬁ%iaily tvo srguments the
aﬁhgr way @ﬁﬁ is ehg% this is a were formality in say event,
hseausa you ¢an g@% sa ax gaxﬁs é?ﬁ&?e It would put a little
hindrance in your s&g but nﬁth&&g substential. 1 think we 511'
know that ex parte ovders mean very 13tﬁlég That is, you Just
have to get s judge to write his name, Theve isn'% any require-
‘ment of notice and & hearing. iﬁiis,ﬁas%,zhﬁta

The other is that egaaaiéﬁal;y-%hia may be of some
diffioulty haéaﬁsg thaﬁﬁgﬁaagg i$/§b¢ﬁ§}t9.1§aV§ and you may
not be able to laaaﬁe the 3&@3@.; | |

These are matters that I brought up before. I know

_%hﬁ% 1 never m&s,vasy s%yang for the rsa%giatiég@, 1 thought it
was more theoretical tk&u a%ﬁayﬁisa& - | |

CHAYRMAN MITCHELL:

By “ges%zi&tiaa, .you mean require
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Yes. At any wate, I am bound to say

now that I bring it up once more bscause thia‘aagpaaa t¢ be one
of the ha%tiiﬁg points of the admiraliy lawyers. They have made
more fuss about this particular provision, saying that you
simply could not operate in admniralty un;ags you could pilek up
 the testimony of a sallor about to go té 868,

‘ 1 do think that thi@ is another kind of case where
there isn't enough justification for different rules between
Hé@migaiﬁy and ¢ivil law to support a diﬁﬁé?&naé, This is
¢ither falr generally or it is &b unpecessary ?@sﬁﬁaatiéa which
may be bu?éeasaﬁ@;iﬁatha case of some witnesses,

| i héva'hgé vafiaég suggestions and they have been

gent to ﬁﬁa, - You may remember that Me, Eﬁa&tﬁ. an admiralty
man, Wrote qui%é;ig é‘e%aii\ab@&ﬁ exceptions for witnesses ‘aﬁm |
were about t@\g@:ta'saa,-aaé 80 on. You could @?9?iﬁ@‘iﬁ.ﬁﬁiﬁ
gﬁl@ for & court @rééﬁ gonerally axgép%'ié cage of a witnsss;
and @o on. : ,

Fwagklégit&eeﬁﬁévﬁa-m§*thaﬁthat was gil&ngrﬁp‘.w
machinery, and if you were gﬁiﬁg.@e do i€ you had better é@lﬁi
by my éltgin&%iv&‘ﬁgre. which saya_%ha% you can take the deposi-
tion ﬁut yeuﬂt%kﬁ-tﬁ@ éhaﬁs@ yﬁuzmay n§$ §é% it in 4f thé’ |
lawgér doesn't show,. §§k$?4kéiea§1é§ﬁ%‘§é 1% any other §a§,

‘1 would ﬁagg@éﬁfthaﬁ I would not put any xestsiﬁﬁi@u
'éﬁ. You da‘k&va5th@ aréinaxy‘resﬁgﬁééi@ﬁ,‘wk@a'&a?,nétiea'ag»
taking a éapegitiaﬁgwaieh!ié undaiyzﬁaggﬁ is:subjaeﬁkﬁeﬁﬁha‘-

protective order of Rule 30(b). -Aiﬁﬁyﬁi?&e‘§ﬁﬁagsa party can
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This involves the éaégﬁéan of who goes to the @aﬁggv
first., As it now stands, the gevneral scheme of our discovery
“ provisions is that the party harmed has to go to the court., The
»gréeaéafa runs along by itself until somebody is hurt, That is
our general fuié, We have made this 313%1@ exception to ﬁ%&b

whole 5&@1&@@5; this 1ittle provision as to 20 days after the

' commencement of the action,

1t seems to me thal we are making a lot of fuss about
- gomething that can bhe taken care of ia the ordinary praeeﬁares
tor seaki&g pra%&stiene |

| Hy i&?ﬁg‘ﬁééeﬁﬁeﬁﬁgtibﬂ would bs to take it out, to
let 4t go along ;éjgkg é@éié&#g sgstasgi I say if it does
‘seen a 1i%¢1§'h§rg§§;i would then suggest my ai@&ggaﬁiva. which
is a kiﬂd‘eigléh§xi I é&y; éau%iana?y admonition to lawyers
that ihay sh@aié aat é@—that ﬁni@ss they have to.

'“7ifg We pa% in & limitation on the theory th&%
if a man 48 suved he ought %o have anliﬁﬁlsrﬁiﬁg to find egﬁ
about the case before he wa&eaiiﬁé’EQQQ_tﬁ aﬁt&nd éépésitééaa./

1f a client walks in my office and says, "I have just been sued :

»fa? $100,000," he night n@§=@vsnaaa§s:b$&§ served a guaa@né,: ?
according to this, He ﬁighfjﬁﬁtfﬁﬂﬁﬁ’ﬁé’ﬁaﬁ ﬁaéﬁg»auaéQ .Hsf
might get 8 notice of taking éeyesitﬁans au@ he might ast have
seon the complaint. He wauié hsve to gﬁ areaaé to zhe Judg@

_and say, "?h&gzis~€@r§iblei- You have to givs me a little time

to gaaﬁ %hiﬁ ee§§1&int &né i&né aaﬁ ali abagt 1% aaé knew wﬁat
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1 have to meet,"

Your argument is,‘“ﬁhy should you object? All the
plaintiff is doing is taking testimony." |

0f course, I suppose the defendant is supposed to have
& lawyer there, but the lawyer is not g@iﬁg to do him much good
1 he doesn®t know much about the casa; You say, "Well, you go
Yell the judge, and weep on his shoulder, and get him to give
é@u 8 1little time, if you feel badly about it,"

It would sesm to me that really it is the other way
around, because why should a defendant be confronted with a
a@%iéé of ﬁ#kiag testinony immaéia$§1§? |

I would like to ask Mr. Sunderland whether there is
any limitation in §$a%e éapesi%i&a statutes,

CHAZRMAN MITCHELL: They may make a special rule of
their own, R | |

xag_zﬁﬁgxﬁé« He éaa go to tharjadg@ and get an order.

I would not agree with Judge Clark that if it is good for

admiralty, it is good everywhere, because 1 think the seaman

ease happens in admiralty quite oftenm, but I think the compar-
able case doesn't bappen in non-admiralty very often. I could
well imagine that you would have a special resson fo get that
order in admiralty quite often, or even o ,pezémy it in

adnivalty cases without an eréegi;beaaas&;yeu do have seaunen
going to ses. That is the ordinary thing in admiralty, in the
case of the sollision ef-g b@gt&.aad'so on.

ﬁﬁéﬁ,ﬂgnesﬁg? 1f you add the ae§t§n3§ztgaﬁ;havégggaﬁtsa
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the only deposition that can be used against a person who
bBadn't had all this opportunity, and sﬁ*éﬁ and so forth, is
& depos ition of the parsy himself. Why should the party him-

self not have to answer questions?

I thiok he ought to get a little notice.
DEAN MORGAN: Why? |

’fﬁzgﬁa He basntt @%@a seen the @emplai@%.

L 3

DEAN MORGAN: Why should he? 1 just want to know why
hé shouldn't have %o tell the fruth right now.

MR, LEY

W: He hes to tell ﬁh& truth, undoubtedly.

DEAN

MORGAN: He i¢ under oath. JIf he doesn't know,
hé can say he doesn®t know. If hé doesn't remember, he_@aé‘
@sy he doesn't vemember, | -
MR, LEMANN: Why not make him answer the petition in
24 hours? He knows about it. B
B CHAIRMAN MITCHELL: 'This 20~day rule gr@&@'ﬁ@ééussi
we théught»wheg you brought & suit a fellow should have ga'@gys
»te ansvey, The theory was thaﬁ.h@ had that leogth af.tiﬁa-ﬁé)
hire s lawyer and acquaint him with the case so he was competent

- to answer,

JUDGE DOBIE: MNe might wake u lot of admiswions in
: the ansvwer that would ﬁake the taking of depositions uﬁtafiy '
unnecessary ;

| CHAXRMAN MITCHELL: That is why we haﬁ the 20-day
rule. We incorporated it in this dapeaitian'rulg on the_tﬁéary

that if a man brought a suit, the other fellow was entitled
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‘ t0 get a lawyey bsfore he had to appeoar at some deposition,

CMANN:  Our %uie has been adopted inm u number of

states, I know in my own state we have sﬁs% adop ted that
limitation. How is it, Mr, Sunderland, generally?

PROFESSOR SUNDERLAND: I don'd agve,ia mind what the
general rule in the states is. | |

MR. LEMANN: I think the states that have followed the

. Federal Rules haven't quarreled about this limitation, as far
ﬁ.@ ‘1 know,
JUDGE CLARK: There is no doubt sbout it, they have.

When they follow the Federal Rules, they follow ﬁheg,'ai COUrse ,

Lod

Not necessarily.

MR, LEMANE
§£&§ MORGAN: The Kentucky vule is the same way,
but they never even discussed this part.

JUDGE CLARK: They don't. I ask again, what good is

the provision?
CHATRMAN MITCHELL: What good is what provision?
JUDGE CLARK: The one that is here now.

DEAN MORGAN: If you can't take them within 20 é&yé?
JUDGE CLARK: ?ég; unless yau:gat 8 judge to write

~ bis name. You don't need any hearing or anything else. In New
York we have 15 judges, and the New York lawyers have lots of
office boys, and it is fairly simple. They seund the office boy .
down and say, "Judge So-and-80, sign this,” and he saﬁa, "Yes,"
- and signs it. Of course, when you are down in Judge Paul's

district down in Vivginia, you don't have the sawe advantage,
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 because Judge Paul may be down on the other side of the district

and then you have to go down there and get him.

it hasn't created any complaint that I
know of. I just %gié to Judge Driver,"l bet you @@n*% sign éﬂ
ex ?ar%a order without knowing what you ave doing," I know our
federal judges are strongly disinclined ﬁé sign any order ex
pavrte, You bhave %o éxplaigviz-ﬁ@ them pretiy fuliyvhefar@ they
 will sign it. | |
h CHATRMAN NMITCH

BLLs X was interested to hear and see
that ﬁﬁé a&é Nevada rules, wh&éa is a good job, ave exactly the
same as our rule is today; and the Qign@é@%@ ?alss,lwhiah are |
glgo & good job, have the same &ﬁiag;r 4 |

nﬁﬁﬁ»ﬁﬁﬁﬁﬁﬁs The Seaﬁagky rules are an eéxcellent job,
also, but that doesn't wmean they eausiééred this 20-day period
gﬁrtgaﬁlgxly; | |

JUDGE CLARK: They thought we had considered it all.
There is no independent consideration of these points in the

states which follow the Federal Rules.

‘»,: é@&*ﬁtﬁﬁﬁﬁ’whether there i&ﬁg§‘i
 not. |

| Qﬁﬁﬁﬁﬁﬁ a ?ule'teday %&ie& ﬁay& that 1if you ﬁ&ﬁ%:té
fgk@ a é@pasitiéa.ﬁithin 20 days éf%ér«éag commencement of the
action you have to gat 18&?5;.wi§h or ﬁit&eﬁ%jﬁ&%iﬁgar @hg% é#wvt?;x
we want €o do about it? ’1
JUDGE CLARK: There is eés §QS$1§1§ ehaage,<tha§g@u

might tie this up with service of §ra§asa@§aﬁherfthaﬁ commencement
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of the action, |

CHAIRMAN MITCHELL: I was golng to say that under our
rules you commence the suit by filing the complaint, and %h@ﬁ.
you give the @u@m@&g.ﬁs the marshal for service you could
.ﬁhispgﬁ in his emr, "You don't need to serve it for 20 days.”
You could go on and take your éeyasiﬁi@n ﬁh$ next day, and the
fellow hasn't even had the summons served on hiw. I think theve
" is something wrdng about that,
o The basic idea of 20 days running through our rules
was to gavé the fellow a chance to get & lawyer and to iaggﬁm‘
himself about the case before he was required to do anything.
Haybe we were wrong about that,

JUDGE CLA?

(t There is still ana%hsf alternative.
Would you like to try some of the more detalled grgvisiaﬁs as to

vhen & pevsan is gaing to saa, a&é 80 iarth?

i+ This deposition may ba of a witness as well
as of a party, to make it uaa%la-agaiast~a defendant who is
served ier ‘the first time witb 8 eapy of the aemalaia% on th@
vary marﬁing of the degﬁsitian. | ‘

JUDGE CLARK: Page 60 eé@gaiaa suggeations as to f5;$~
- proviso. One at the top af'tké gaéﬁ-sayéé | '
| ‘“provided that 12 aay %i%n@ga is aeag@iag, any gafﬁy
- may take his éepasitiaa at any place ia the United %t&%@s on
reagsonable notice %o the a%taraayS-af ﬁaeard aamsﬁ 1n any gleaéa
Eing filed in the case, without agpii&ati@n ﬁa the court and ea&h_

 attending party paying his own costs of attendaaae, ﬁhé '
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adwissibility of such deposition to be dependent on the showing
that the attendance of the witness upoun the trial cannot bs obe
tained, and all questions of relevancy of questions, anevwers,
snd exhibits being reserved until pre-trial or trial.” ’

The other alternativs:

“The 20 day rule could be amended without raquiring
"ieavé whé§$¥ér an attorney for a plaintiff has reason to
balieve %hgt'ﬁhggwi%n@a@ or party is abgﬁg»ta_laava'tﬁe dig-
Eﬂ;Erie% in which the action is pending er,is about to leave the
United S¢ates or is bound on a voyage to sea. This subjective
teet saui& be attacked by s m@tiag under 30(b) il untyue, but
the attorney's §i§ﬁ§ﬁ¥§@ ahould be a sufficient certification
to that effect. Compare the ﬁﬂp?&@&@ﬂﬁaﬁy proceeding sa&ggén&
procedure under the New York Civil Practice Act, frequently
‘utilized in the ?@éégal courts. Under this procedure, an
_atterngy Yyho has reason to believe' that & thivd par%yvhas
}gssaﬁs of a judgment debtor may issue & subpoena containing an
injunction against transfer divected to such third party."”

‘That particulsr suggestion is from Mr. Charles N.
FPiddler, of New York, a ferméy‘managiag'eiaﬁk for the gﬁavgﬁh
#irn; and who is mow in %he:ﬁaaghtiqaemxﬁg iir@, The first cne
was from Mr. Enauth of New Y@%&,iwﬁ@ isiﬁish~aa-gﬁmira;%y_ﬁiﬁgg

Hﬂg»ﬁﬁxeéif He goes on to make the sé@é»guggsstiag:~
that Mr. Mitchell made &‘maﬁaﬁ% agé%i' | |

"Zi'thé in%aat.ﬁff%hsyggeséa%,rnlé.has any ﬁigaiiié

cance, the 20 day rule should agt.ﬁﬁgfixgﬁiﬁﬁﬁ1§ééﬁméﬁﬁaﬁﬁaﬁ '
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of the action® but from the time the defendant learns of the
existence of the suit by service of prodess.”

JUDGE DOBIE: Of course, in admiralty cases they do

have difficulty. I know in one case we_haé 170-gome wiﬁaaSé@s,
and they took depositions all over the United States. They
have to grab them whén they can, ;

1t seems to me we ought to be sble to take care of
_njfthag by a.gaaerai,£azéla£ we ﬁaaﬁ ta; raﬁh&? than by having
kéyeﬂigl adniralty ?ﬁi&s about golng to sea, |

JUDGE CLARK: I éis&gras with Monte theve. It does
‘seem o me thaﬁ this 48 & e&as where the gala ought to be und-
form, 1 don't see any reason at all for a differenmce, There . .
may be more cases of application of the rule, whatever it may
he, a§ ene‘§rga£ieé than the a%haz;; The times the situations
ogour may be more numerous. It seamﬁkté*ms'waegaveg you get :
the situation, whether numerous oy ﬁéﬁ}aumereas; it is ﬁxgeﬁiy
the same, X ﬁhaulé,thiak.,as far as the equities agé soncerned.
= CHAYRMAN MITCHELL: Let us adopt the rule that ve
lthiak is right, and then if your yyigaipié 4is vight, 1&% tﬁs
: adniralty follows copy our raie. ﬁhy axe ws sweating avgx

51;%&&1%&?

MR, LEMANN: It s the tail wagging the dog, Just

o like the Southern District of New York running ‘the whole Tnited

 Btates because they agve,a'g&f&%ﬁﬁié?ié%%ﬁxﬁaﬁna 'faﬁ%éiégitﬁ

& fair test to go by.

ﬁmimﬂ&% MITCHELL: There is).;aé*;z%é-aé@n'«ghyr ﬂ?if&g@lﬁiﬁ e
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pot adopt a rule that is workable. |

MR, LEMANN: What is their practice now? i@ they
Just go ahead and take g é@§@$i%iéa iﬁg@digtély without sven
‘gerving & @@m§%§i§%? B

JUDGE CLARK: Yes.

MR, LEMANN: How do they work it now in admiralty?

The Bupreme ceurt haven 'y gramalgaﬁaé any new admiralty ?&l@@g
’kav@ they? They have some old ones. |

JUDGE eaaax The situation at the moment is this in
admiralty: The Supreme Court in 1939 adeggaﬁ substantially all
the discovery rules except the examination of witnesses. 1t
sdopted the other provisions for the aaaémsn%s. and so @g. in
exactly the same words as the eivil rules.

V-I might sé? that the admiralty 1gﬁye¥s from tiwme to
time have thought that there were some sinister machinations
on the part of this committee, They have auépsﬁteé‘a lot of
people because they claim they were never comsulted. o
| LI don't kaaw any reasom why t&ﬂ Bupreme Court has ta
"aeasult 8 pagtiauisr bar association, bﬁt “they have alwagg »fi
x xﬁlt very grievad ahéuﬁ that, -

At any f&%@, ‘that was tha £aato ?ha Suprems ﬁeurt

. 4n 1839 aéepteé these several disaa#e&y falea in aﬁairgity,,,

':f“f fsmiaa they have nevag'ahaﬁged.. ?hay @ida‘% ah&ng@ th@m @V§ ;;  w

| ”.faﬁtaf our. aﬁ§ﬁ§§£§$8. aux amﬁnémegts mgy nﬁt h&ve he@g con:

ﬁiéared too saﬁieﬁs ﬁ,ehanga, but aﬁ any ?ate the suyxamg ﬁﬁar?'

iﬂAfﬁtartad eaﬁ @gite boldly 1& &dmiraltga ﬁ]f5~*




The next wmw@ was along in 1941 or 19423, when theve
was soms consideration of adopting more rules. I know, becaume
mmmww@m mwmwmw Stone spoke %o me about it. At that fime the
admiralty lawyers, the Meritime Section of the American Bar
) wmm@nwwwwaw. urged against it, and the mﬁmmmWM Court took no

action.

» could properly assume that they mmmwaww they @wmm**

E w‘.wmﬁm an adeguate pover, w&uwsmm they did ﬁ@w have the w@wmm ww

supersede statute at wwww.ﬁwmmm These discovery rules which

. they had already adopted in 1939 were made under their former

power, which did not contain any superseding uw statutes., No
question has ever avisen about them so far as I know. No ques~-
tion has arisen about that leature of i%,

At any vate, the Suproms Court did not act in 1948,
‘and 1t was not until 1948 awww they maﬁ_www complete rule-making
power which includes the pover to mﬂmmmmma@.mﬂmwma@@ Of course,

they have not actually done anything since, either,

MR, DODGE: Do you think theve would be any havm in
providing fairly to the defendent by rule that he should not be
.wumama,wa_mmwm a mmwnmwwwanﬂwww»w.mwm expiration of whmwwwmww
period of wwﬁn mawww service wm wm@ammm upon wma. unless ww@
wwwwmwwmm satisfies the agourd awmw @W@ wumwmwﬂw@ taking of awm

deposition i in the wumauwmw of umm@wwwAwwawmwm\mww mww nm m@wmw

aWAY OF 1B & Seanan oF mowwwwwwm mu «www m@wmw m mmm~« see ww«
- yeason wwwwmqmw m@n wuwwwmnm aw «Wmmw mmwuawwwmum mw. 23 have

never seen mmbw a «%@mmnmwgm wﬁ@w w@ mwww ummwmwmwﬁum ww@ muﬁwﬁw
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you start a case, All the fellow has is some notics that a
deposition will be taken next week. FHe dossn’t kuow what the
ense s, ﬁé basn't any lawyer, |
1 don't think he ought to be requirved to take a
deposition until after he has been mserved with process and bas
had time to get a i@@?@x» |
| JUDGE DRIVER; I ggrgg with that, Theoretically, of

. course, the litigant shouldn't do anything but come in and

tell the truth, but it ien't quite so simple as that, We all
know that litigants, if they don ' have the advice of attoineys,
don't know what the issues ave aﬁﬁ‘gay'maka statements which
may be very detrimental $o them, I am talking about sn honest
iiﬁig&at, He ﬁﬁ@uiﬁ have the baasii% 0f advice of counsel and
know what the issues are bafore they make s deposition which may
 be ﬁ@ﬁéﬁﬁiﬁ&%i?@ G£>%h$ aaﬁag I think they are entitled to
that considevation. | ‘

| 1 they can be safeguarded, then I think perhaps
ﬁ%ﬁrs ghould be provision for these emergency gitga%i@as where
it is necessary to hurry up the time, :

1 just remarked to My, Lemann éﬁ this matter éi'
uniformity it secus o me we éﬁ@ulﬂ be careful not to amend
our rules too much when the states are adopting them, because
we will destroy the very uniformity in the s%a%e&_whiah we
have been trying $o bring §§§ﬁ§§ Ve Eaﬁé*tﬁgaraéapﬁ;@ug
rules, snd then ghangé»téampiﬁea it isﬁ@%yabsgi#ﬁslyfnqsgssaxy_

@fri%.iaaﬁﬁzﬁayraatadﬁ:,
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ﬁg; LEMANY: I thought that point Judge Driver jusé
made wag very persuasive, bacause we are very wmuch pleased with
the mumber of states that are adopting these rules, S8ome of
them do 4t by statute, as in wy state, Now we should uot pro-
ceed to make changes in them, unless, as he says, there is
@ome real necessity for it. ;

As I get it, this arises only from the suggestion of
igﬁmiﬁaliy lawyers, not from the hgr»g§n$¥axlyg Therve has b@@a
‘éé’e&m§1§iaﬁ,;aﬁ suggestion that this is a necessity, except
for %ﬁ&# one phase of the law,

JUDGE CLARK: 1 guess that settles it,

JODGE DOBIX; Under the present vule, of course, if
you get to the judge and show a vemson for it, you can get the
order all vight, 1T am frank to say I am somewhat impressed by
'%E@NE%§€§ﬁﬁﬁ£§ %5@5& gentlemen have méﬁ&,‘%ﬁaﬁv& nan should
have a 1#@?@?’§@£§$®.h$ answers or anything of that kind, To
have notice served on him and rush ip and take his deposition
'"xiﬁhink wou ld imﬁgse & right serious hardship on him. I d@a*§
:%&iak Ea ought to be subjected to iﬁ gxcept in a very @gagyé-
tional case, normally.

lggév?}@fﬁg I have experienced the very great valﬁ& of
these discovery provisions of ours in federal ouses, where
depositions have baen taken againat ésaﬁé where I have taken
them, but I have never had any $£E§?i$§€§*§§ any man who wanted -

to take a deposition the moment he £%Ieé th@ u@gglgiaﬁ._

fii; it g@ulé ggfﬁgiﬁiy be very ax@@pti@ﬂﬁi.




%é@ DODGE: 1 think he ought to make a good showing
of need for 1%,

CHAXRMAN MITCHELL: There is one thing about it: If

he wants to %aggra deposition right away, a8 soon as he bas

started his suit, he has to serve notice of taking deposmition,

| and that is equivalent to merving a suﬁ@§asg e is advised from
the notice that the suit is started or yénéiﬁg.

| That puts the burden on the ééﬁe&ﬂa&i ;§>i

Af§§ the witness of going to the ée&ri and trylng to get » stay,
‘aaé all that. He hasn’t even got a lawyer yet, He gets a
notice that, "A week from tomorrow I am golng to take the
deposition of 'A? and *BY in the case I have brought against
you " ?ﬁ&t is all he knows sbout it, | |
| JUDGE CLARK: I think it is clear the committee doesn’t

want to do anybhing. I suggest that we pass on to the next.,

| CHATRMAN MITCHELL: I am not so sure about this

Yaommencenent of the action.”

JUDGE CLARK: There are some problems connected with
that that we ﬁaﬁ&d have to work out, I2 we were golng to make
ih@ rule more flexible geverally, we ﬁhaulé work %ﬁem éﬁ§4 'Bﬁ$
if we are not going to do it, I am not sure. After all, you
bhave to make some provision, I should thimk, for action in
certain cases after the commencement of the action. Suppose
that you do have a caze of a witness golng o sea, and so on,
and you just have not been able te reach the defendant yet.

- Wouldu't you want the testimony of the witness preserved iu some
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fashion by geiag to court ov otherwise? I should think iﬁ‘%&gki
be n 1ittle difficunit fo make iﬁ absolute that you gould not
" take amy deposition unless you had succeedad in serving all the

defendants In the action.,

'PROFESSOR MOORE: Unless the defendant against whom
‘that deposition is golng to be used has @@%i@@ and has an
_@pgargmniﬁy to ocross~gxamine, I should suppose it was hearsay

and §aﬁ not usable, 7

| DEAN MORGAN: It couldn't be used smyhov. It is only
the ndmissions that could be used, 1f he didn't have notice and
opportunity to delend,
There 48 no guestion about the seagoing fellow, and
g0 on, The other fellow has to ha?@raatig@ anyhow,
JUDGE CLARE: That is vight, 0Of course, the notice is
somewhat @horter than the 20 days,
DEAN MORGAN: Yes, it might be much shorter, I should
suppose you could get to the court and get an order for a
 gquick deposition in a csse of that k%a&;vfhs only case I was

| ‘ﬁﬁinkiﬁg of was that the party to the action would take s

'f‘ éﬁpasi%xen.sf his at almost any time, ;Sad@g*% feel sﬁ'ﬁuﬁﬁiwf;
|  i§3ks praﬁe&tiﬁg‘ﬁigg‘ it

MR. DODGE: I do. 1 think our present ruzegaas   

. too far in speeding up this thing. I certainly would mot vote

'f' i§ favor of sﬁ@éﬁiag it up any more. . | :
L DEAN MORGAN: 1 think it is an unusual case where
~ you veally do want to tie the defendant down immedistely. Don't
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you, Bil1? I weuld like to tie a lot of them down before they

got to a lawyer, I must say that.

PROFESSOR MOORE: The plaintiff has been to a lawyer,
though.

DEAN MORGAN: The plaintiff, too. I would like %o
tie him dowam, :

JUDGE CLARK: My thought is that if we are going to

leave in the order of the court, we had better leave the whole
3%@1@ 88 it is, including the é@#m@ﬁ@émggﬁ of the action, because
you have to do a good deal of doctoring te change it.

CHATRMAN MPPCHELL: All right, Shall we pass on?

» 333&3 CLARK: The next suggestion I have is Rule 3@4@);
the protective order yule. I raise here mow the restrictions
ve suggested at the time of the Hickman v, Taylor case, You
| remember when the Gourt adopted the amendgeaﬁs, December 27,
>:§§46. the Hickman case was then pending and was daeiﬂeé later
on that wiﬂﬁﬁﬁﬁ, ?h@ Hickuan case was a&batanﬁially in line with
‘the thought bebind these ﬁgggasti@as; | _
| The sggggsﬁgéaﬁ-aﬁa more gﬁeaise in several different
-féﬁpe§§8¢ The auégeaﬁiﬁgsrﬁévé baeéiadagﬁsé in several of the
aﬁa%ég which have followed the ??@ﬁééﬁ?@j but not in all,
| X kavs given those states here in thé saa&&ry scmewhafe.
The guery now is whether wé should go back to th@a@

gagg@stieﬁs, and those you will find in my suggested amendments
on page 5. There are three different provisions: The £i§sf

two are sowmevhat linited.
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Té@ first of all is: Add the underlined words in the
6th and ?ﬁﬁ linea, and the uﬁéé?liﬁ@ﬂ words ave "time or", so
thig 18 » 9?@%&@%&%@ order that may be taken only at sowe
designated time or place other than that stated in the notice.

 Add in the pext to the last line the word “expense,”

g0 protect the party or witness from annoysnce, expense,
embarrassment, or oppression,”

| Then the more extensive provision is over on the
Eéézt page, Add the following sﬁ@ sentences at the end,
E'ﬁhigk.ii is falr to0 say that the underlying principle is the
same as the Supreme Court a few weoks later adopted in taé
Hiclman v, Taylor came, On the other haﬁé; %his affects not
merely the person but the 9%35? party; as we have said hﬁ?éﬁ

" % @ & prepared by the aé%@ggg'party, his attorney,
surety, indemnitor, or agent in aaﬁiaiggtiea of litigation ov
in preparation for trial % & .9 | |

The court may nevertheless order thome papers given
out, ﬁéa see, under substantially the same conditions me the
Bupreme Court worked ﬁag'sn Hickman v. Taylor,

CHATRMAN MITCHELL: I don®t see much point in our

trying to patoh up ﬁhé_ru&esiaaﬁ to conform with what we
think the,5ﬁ§¥§aa eau£§ intended in the Hickman v. Taylor case.
‘There is the decision, and tgé lawyers can read §hé$;5 Eaumaf
not have expressed it the way they would like, and they may
 balk at it. o Cl |

On page § of your summary, st the middle @f.tﬁé'gagﬁiy
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 you have two proposals. You are not pressing those now?

CLARE: Those went out. That was the discus-

" sion we had about 26{a). I understood those were turned dowa,

™is is 30(b).

CHATRMAN MITCHELL: Whon 30(b) was rejected by the
Court, I never felt they rejected the rule because we had the
~ word “expense" in there. @héy'ﬁasgeﬁéﬁ it because we ﬁé?é""
: ﬁaa1iag with some %hiﬁgﬁ that related to some pending @gaés. 
ﬁﬁay had, ané‘%hag didn't want to cross their wires on them,
Yhen thsﬁ rejected the rule, the addition of the word "a%ééaéﬁ,“
© "o protect the party from annoyance, expense, embarrassment,
5 or aggrass&ani“ £§1l with 4%, I g1§§§§.£51tv1£ we puttﬁ$  ‘
~ word “expense" back alone as a &spafaﬁé agﬁnéman% to the ﬁuze.
~ the Court might adopt it. I never séﬁ‘&aﬁ%ﬁiﬁg about their
‘action as throwing out our amendment which included ﬁhﬁﬁ-ﬁﬁéﬁ
,'ﬁaxgéassiﬁjﬁhiéh-iﬁéiéatsé that that is what they war&rsigiﬁg
‘at.. Did you? | |
JUDGE CLARE: No, I don't think so. I don 't ‘think ‘_
they had that in mind, In fact, they might not have ééﬁ&i@§f§d
it in any move detail than Lelund suggested as to the substitu-
tion rule,  They k§§§ §h§? had ﬁﬁ%& important and very warmly
avrgued case before them, aud didn ¥t want ia make any showing on
t&iﬁ;

Monbe, I understand that in Loulsiana, instead of

"gxpense,” you have "undue expenses.’

k.23

- That is right, because when we came to




consider this wrule in Louisisna, we took into account the fact
that the Supreme Court by its opinion had supplied the hiatus
that our supreme court might not supply. So we a&%a%&iig sovered
the hiatus in our rule because we were not protected and cover-
¢d by the Supreme Court rule, Then we eoxpanded it to cover
expense. I would say as an original proposition, Charley,

we would embellish what we did before, but practically, 1 think
the Bupreme Court would not be very much impressed with the |
Kf@aggas%iaa that we mow put in the rule what they declined to

put in, |
’. gmg

MITCHELL:; In Rule 30, subdivieion (b}, at
the end it says: |

" # % * the court may make any other order which
Justice reguires ﬁé‘pwet&aﬁ the yg?ﬁy:ﬁﬁ witneas from annoyance,
egbagﬁagéﬁeat, or ﬁ?ﬁﬁé&%i@ﬁ@” |

We ﬁa@g»aéésé “expeuse™ in there, Why don't we
gny “"undue expense” in the last line, and put it back to the
Couwrt on the expense gquestion? It aiﬁaya~saamad £o me the
argunent on “undue expense," “iravel," and the like, was a
part of this éepaaitxga.raiag, |

JUDGE CLARK: How about the gquestion of the time of
taking, too, the ﬁixsﬁiguggaatiagﬁ That 16 of the gaaa'aatﬁra;f
len't it? R | - |

CHAIRMAN EiTéﬂELL%_ A diiisragﬁ.tgma,and gl&ﬁé?

JUDGE CLARK: Yes.

UR, DODGE: Is that language at the top of page 6 ?ﬁaéf

i
i




we rvecommended bufore?

JUDGE CLANE: That is what we recoumended before.

BR, DDDCE: That is verbatim?

JUDGE CLARK: Yea.
- MR, DODGE: And it i in 1lipe with the decision in
the Hickuan case? |
JUDGE CLARK: Yes, only the Hickman case did not con-
&iéﬁ? these ﬁﬁh&? relationsbips. |
,n DEAN ﬂﬁaﬁﬁﬁs Thia gives move protection than the
Bickman case, necessarily.

MR, DODGE: X think this is good

« I don't see why

ndation, which was probably

- we should not veaffirm our recomme
not followed ai&?iy becauss the case waw pending,

JUDGE CLARK; Of course, there is 8 guestion now,

what should a court now decide as %o an gg@@% not an attorney?
What is the answer to that ome? Does auyone want to advise

rkﬁe court? They had only the cgaa of attarﬁeys before thom,

CHAIRMAN MITCHELL: We brought the thing eut iu ﬁhiﬁ o

L égaft, surety, iﬁﬂ@&giﬁa@, or agent.

JUDGE CLANK: They talk about su@h a thing as the ;

| dootrine of the equity of the statute. Hov about the &q&i&y

of the decision? Actually, I put it to you, what should a
 gourt now decide when they hava the uase of an agaa@ not aa
: atﬁ@raey?

JUDGER ﬁﬁﬁiﬁ* Claiw &g&a%?

;?iég CLARE: ?@@, a @lai& ag&aﬁ, 8 aaam&tt@ra&y. The
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- Hickman egsg; of course, actually bad an attormey. 8hould you
say that the Hickman case cé?éreé ouly the attorney and there-
fore doesn*t apply, or shoyld you say that the Hickman case
obviously didn't want trial preparvation disclosed unless it
was going to be vastly unjust not to ovder it?

CHATRMAN MXTCHE)

L

Hag §§§%ﬁ§§ had any experience

lately with a ocase where a party has been subjected to undue

xii@xganse in the matter of taking deposition?

‘> Wk, LEMANN: I vead here that 09 of 101 practicing

‘ 71§$yars that were questioned ss&d %hs% %h@ benefits of dis-
7@@?@?3 were commensurate with the axﬁaﬁsag 82 of 94 saié tbgﬁ

,tha axpense ai‘ﬁisaev&ty is no hardghip an ¢ither party,;v .

ﬁber@ did this occur? |
MR, LEMANN: In Minnesota, where a complete ?gvisiaa
was made of the rules. They sent a.gn@sﬁieaaa;:s aﬁt_ﬁé the
rlsﬁygﬁso I would think this is within my guiding principle:
'Why change details that haven*t made any hardship? |
HAIRMAN MITCHELL: 1 would agree with that,

Would you say the same thing about the
 time?

MR, LEMANN: I don't know what my own state did in
‘its vecent statute. £ don't thimk they did anything about
Mime "
CHAYIRMAN MITCHELL: Why isn't that all @av&é&é Eg
) “undue annoyance and oppression"? | |

MR, PRYOR: The expense proposition, too.
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Yas.
JUDGE DOBIE: It is very embarrassing aand snnoying and
oppressing, sonetimes, to have to cough up monaey, ien®t 187

MITCHELL: X guess we had better pass that
one up. |

TODGE CLARE: Where do we s%ga% at the moment, now?

CHAZRMAR thing new,

MITCHELL: Ve are reoady for some

JUDGE CLARK: The whole business eﬁ'saig) g@sg out?
DEAN MORGAN: I am going to move that we rae@mﬁaaé

the section at the top of page 6,

MR, DODGE: And 1f we are golng to do that, those
. two on page 4, |
DEAN MORGAN: Monte doesn't like them because the
quesﬁiﬁnnairs in Minnesota diﬁa'@ show gﬁgﬁa@y was hurtkky i,
There is uo case tha% has cone up zh&t has caused as much dig~
 gussion as th@ ﬁi@k@&g cuse, and the queation as to lﬁmigg
which it puts upon it. It seems to me this would help tre-
“;ﬁégdansly to aiaﬁiiy:shg Hicknan case. I don‘t ses why'éé"?

 should not suggest it.

You move the adoption of the langusge at

‘the tap of pags 6F | |
DEAN MORGAN: That is my motion, ves, wir, Gty

JUDGE DOBIE: I will second "t ?g.

t 2.

eﬁ&:ﬁﬁaﬁ ﬁgéﬁgﬁ;;  What is ?@gg pleasure with iz;_

Emmﬁiaa? 1t h&a bsea moved and geaenéed kkgt %@ add te Rala

-[ﬁ3_3e(b) the graviﬁiaa at %h@ tﬁ? of page 6 ai th@ wsﬁ@raaéum irém




they included im their opinion, to the extent they ﬁagﬁ; was

213

the Reporter.

MR, PRYOR: Where would that go? A= an addition to
30(b)?

CHATRMAN MITCHELL: Yes, It restores substantially
what we had in the rule at the time they rejected it bscsuse
i case pending. |

they had the Hic)

DEAN MORGAN: That is right.
CHATRMAN MITCHELL: We have always felt that what

substantially what we recommended in the rul@;

DEAN MORGAN: As far as 4t vent, yes, air,
CHATRMAN

MITCHELL: Now this goes a 1ittle bit further.

ALl 4n favor of aéagtigm of that provision at thﬁ ﬁ@g
of page 6, to Rule 30(b), say “aye"; opposed, The “ayes" seem
to have 1%, ‘

Chavley, go ahead now, We wight as well go until
8ix o'clock unless you want to quit now,

What is your plessure? Unless somebody moves to
adjourn, we will go ahead, |

JUDGE CLARK: Rule 33 i@ the next one sbout which I

nake a'sﬁgggﬁti@ﬁ@: ﬁg'ﬁwe sﬁsgea%iﬁéé are on page 8 of ny
suggestions, and they are éf different kinds so they should
be considered geparately.

The fLirst one is one which has to do with time, and
vhile perhaps it &as*a*liétia connestion with the matier ve
géﬁs&dsreé in 26 and rejected as to 26, 1 think it bas enough
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difference s0 iﬁ is worth at least b?iﬁgiég to your attention.
In fact, I think if night not be & bad idea. Instead of &
provision which restricts the ia%aggﬁg&té§ias at the beaginning
of the action, I put in this: |

"iaterrogatories may be served after commencement of
the action and without leave of %ﬁ@?ﬁ;f@ﬁ#@?ﬁ that they shall
pot be served upon a party uét&i or as & part of service @f'g
. summons and complaint upon him." |
kﬁ 'éﬁaxaxgx KxT&&ﬁ&gs Why do we naad_tha%? zaﬁagwagam
tories ave ﬁ?éﬁtea interrogatories, and if he is served, what
difterence does it make when ﬁhgy are g&@?ﬁé?. He can go and get
o lawyer after they ave ﬁ@rvéé,feag*ﬁ he?

SUDGE %&ﬁ%ﬁ%_ As 1%t now stands,; it can't be done,

JUDGE DOBIE: You have to g0 to the court if it is
within ten days.
JUDGE CLARK: That is wright. These ave interrogatories

o the par%iﬁs,;'whgy are not written depositions, so to speak,
of 8 witness. ?kaga'ayﬁ the simple questions you ask of &
party. o I
48 it now stands, the second sentence of Rule 38
gnys: |
"Intervogatories may be served after commencement of
‘the action and without leave of court, except that, if segvice is
uade by the pl&&n¥£§£ wi%$ia 10 days after sﬁé§1e@amsa¢sﬁan§;
~ leave of gaagtvgxaaﬁéé-wgtk or without notice must first #ﬁ

Qhﬁﬂ%ﬁﬁﬁén




How long does he have to answer,
ton daye?

JUDGE CLARK: “wenty days. That, I should think, ﬁag
rather unnecessary, and I suggest there is 2 neater way of
doing it by the provislon here. You conld ask him to answer
88 & part of his answer. This, of course, has some ancient

analogies, anyway. 1 take it this was always a part of the

 equitable bill of complaint, You had a section on discovery

in the equitable bill of complaint.

This is the modern development of 1%, VWhy isn't it
simpler to say you can require the defendant o answer your
rqaaaﬁianﬁ at the very time he gets the answer?

JUDGE DOBIE: Twenty days? Twenty days in which
to answer the interrvoguatories?

PROFESSOR MOORE: Fifteen.

JUDGE DOBIE: It takes long enough to get a 1aw§ﬁ¥5
JUDGE CLARE: But he has the complaint, you ses.
There can't be any surprise on him, He doesn’t get any notice
to answer any question until he sees %hﬁzeemglaiﬁta He sees
them both at the same time., Then he answers the interroga~
térias»aaaaré;ag to this rule, which is fifteen days. He th@a"
has ﬁﬁé ordinary time to plead, which is twenty agya.' |
As we kae%g_I don't suppose any lawyer would be
osught dead observing that rule, would he? | '
CHAIRMAN MITCHELL: I haven't heard of anybody com-

plaining about this rule or wanting Yo change it. It seems to



be a very uavi%al point,

JUDGE CLARK: Perhaps I should run away before I drop

wy answer, but ny ssswer is that the admirally Ia@yaysv@;
CHAIRMAN MITCHELL: To hell with the admiralty lawyers.
JUDGE CLARK: I think even good ideas can come out of

’ﬁﬁama The idea of having intarr@gatar&ésfalaag with the com~

plaint is an admiralty one. They weren't original on it. As

. 1 say, it goes back to the old equitable bill efjeaﬁﬁlaiaﬁg

%ikghiak even & good idea might come out of aéﬁigaléy. I think
once in a while they have s flash of g&n&usQ |
CHATRMAN MITCHELL: If thay get the aé&irslﬁy rule %o
£it their idea and the Court adopts it, ve can turn around and
conforn our rule to theirs without causing any trouble, I guess.
Nobody has said agy#hing about iv. |
JUDGE CLARK: I think they ave all getting sleepy.

Nevada and Minnesota have copied
our present rules verbatin, -

I guess maybe we had better adjourn. It is téﬁ &iﬂﬁ%ﬁs
to six. , a | |
| What time shall we meet in the morning? Nine~thirty?
JUDGE DOBIE: How about nine? Is that too early?
... Discussion off the record ...

«v. The conforence was adjourned at five-fifty p.m.

until pine-fifteen a.m., Tuesday, May 19, 1953 ...
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