


]

«ARC?®»




FEDERAL BULES OP QIVIL PR

Pusaday, Hay 19, 1953

. West Conference &a@m,
Eapﬁémﬁ Court of the United Biates ﬁuiiéiag,
ﬁa&k&ngﬁa&, B ﬁ._




TABLE OF CONTENTS

Tuesday Moraning Session
May 19, 1983

Consideration of amendments to rules

33

i8 ¢« & @ % % 3 & 9 @ @ ® 3 8 ¥ 8 o
a3 9 8 ® 8 & 5 & ® W & s © ®» § @ =
34 " “ & s 4 & s ® & & s 8 3 a2 8
33 and 34 . o s s s s s 6 5 6 o s e
3@{%3 ¢ & & % 6 & ® & 8 6 & ® & @ &
30 {a) 4 ¢ s & % ¢ & 8 6 & B S & 8 @
3@ {b) ¥ 8 ® » & & & ¥ @& & & S ¢ v 3
30 (@) ¢ & & 8 e & ® 8 & s b5 8 8 e @
30 (f} ¢ & 5 6 & 8+ & & & 8.8 3 & 8 @
35(&) ¢ o ® 8 e & & 6 & 8 ° o 6 o 8
3? (b) (2} ® 8 & @ & & @ 85 & & # & 8 @
35 (b} ‘1} ¢ ¢ © & @2 a B a & 9 e & 3 e
36(&} A A T . 8 e & a4 2 2 B &
12(h) and 43{(b) . ¢ « o o o + » o

Tuesday Aftervoon Session
- May 18, 1983

Statement of Peirson M. Hall, Judge . . , .

Statement of J. E., Simpson

_ipres@aﬁgﬁ by Charles ﬁgrﬁhyna)a e s 8

Consideration of amendments to rules

-4 3(33(§3 6 % & 6 & © .® é‘ &« a4 o+ & 8 o °:v'

Hotion on explanatory note to Rule B(a)(®)
'ﬁaﬁsiﬁeratisn of amendments tﬁ §u1§s

12(h) and 41(b)
13 (&} e &
165¢a) . .
17(a) . .
ﬁ‘é B ¥ a
3a(b) . .

5 2 ®» @ & & &

41¢a) (1)
41(h) .
43 ‘

*
&
L I L] @ ° . o L T

2 & & @ v o & &

2 3 o ® L] - L 3 E N

& & o ® » o & » @
s & & ® 8 .8 @& & ¢
s s & o o o & @
e & @ . 8 o o @ e &
@ 8 e & ® @ @ @ @
Y - * e k-] & 3 -3 L
& & 8 9 o o @& & °

» & & o @ o & e

®
e & & ® - s & @ @

- L3 ® ® @ * * L3 - & @« e - & & ®

® e & - - & - & *

Page

216
255
258
273
277
279
284

o285

286
296
297
314
317
326
399

333

355

s

396

403

404
408
408
- 408
413
428
435
436




4

Page

Considevation of anendments ¢o rulem

440
443
443

@ o o .

2 8

g

k-] & & ° o . . ) 0

44

4 & s . . ) :

Tttt

48(e)
47(a)

. s e o s

N

. @ 4

444
445

e e e 6 e e

R

-4 & ¢ e ® @ @ @ é @ . e

L ﬁ{};( }é 3

§
g
i
&
3
g
3




Dudley
aj

215
TUESDAY MORNING SESSION
May 19, 1883
The meeting of the Advisory Committee on Federal
Rules of Civil Prs@eéufe reconvened at 9:20 otclock, William D.
Mitchell, Chairman of the Committee, presiding.
JUDGE CLARK: Last night when §s broke up we were

discussing Rule 33 on the interrogatories., As I understand it,

the firet proposition was not secepted. We voted on the first

‘§?Qpﬁsition and that was not accepted,

That would mean that we come, thevefore, to the
aee@aé‘sne, and 1f you will lovk at page 6 of ny suggastiaﬁ&,g,eg
1 suggest that theve be added at the end the following:

YA party may-iﬁquiré a8 to the names of witnesses whom
ﬁh@ adverse party plauns to call at %ﬁa trial, and may also ra-
quire that there be attached to the ansﬁefs such of the dg@un»
ments specified in Rule 34 as are velevant to the answers
required, if his attorsey shall certify, in writing and su%5@§%
to the sanctions of Rule 11, that he ip good faith beliévés
guch documents will constitute or ceaﬁgiﬁréviﬂeaee rslatiag:ﬁa
any of the mattéfs within the scope of the examination ?agénh
mitted by Rule 26(b)." e |

in éxplanatien. I will say tb#ﬁfthgs refors tekaﬁé
élarifi@g two or thrée thinge that‘hava‘eausaé a great'dea:§f
difficulty among the dimtrict @aurté. To take np: thaéaeiégi.

to attaching the documents tha§;£i£e¢t thé'answag/ta interroga~

_teﬁies, that issue came up in the Hickwan v.rrayler case, but
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the SBupreme Court was able to avoid passing on that direetly.

The lasue here, as it has been framed, is whether a
person seeking documents of this kind must proceed under Rule -
34 nlone. Rule 34 provides for the obtaining of documents, but
you have to get an ovder from the court }nt a showing éf'gaaé
cause ., | )

it hag been ruled, particularly ia the Thizd @&ré&ié;
iWa é;n@s the Hicmman case, that you &us%-preeééﬁ under Rule 34
Eéicaa. : : | |

That 1s & good deal of a hullabaloo for what most of
the time is a simple matter, It is a very natural thing to
require, as you do, of a p&;ﬁy as to varieus,thinga eeﬁ@@%ﬁ@é
| with the case, and then ask 1f there is a %rit;ng. Yor éxam@;s,
1f he has answered that he has a formal contract, you would |
naturally ask him to @geﬁues itq |

If the Third Circuit ruling is %o stand, that would

mean that you could not do that, but wou

1d have to make a
separate application to the court sh@éing some sort affgﬁsé
cause, It seems an unﬁ@@&ssary»%ﬁing‘%a make this sharp dis-
tinction betwe@n the two rules, |
CE&§R§£§;§3TGEEL§} I don't understand. You mean it =
held that iaftbe eéuisa of a’disgeva?y examiuaﬁién you can'g
gsk for the production éi_dacumsats;£hat;yau Eav&»ta nake &
motion under Rule 347 7 |
DEAN MORGAN: It is under Rule 33, Interrogatories,

Goneral,
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JUDGE CLARK: Yes. You are quite right. That is just
what they ave ruling.

CHAIRMAN MITCHELL: But it says Rule 34,

JUDGE CLARK: I am going to make sowe suggestions.

DEAN MORGAN: Under Rule éﬁ they can do it with
subpoens by specifying the documents, &

CHAIRMAN MITCHELL: Yes, but I was trying to get imto
>"-;3 my head just what the Third Cirouit said. |
| DEAN HORGAN: The @ﬂ@%ﬁi@ﬁ here is whether you can get

these documents under Rule 33 when you ask interrogatories.

JUDGE CLARK: If you will look at my summary at
page 65. BEddie has now suggested that you can get this by
_process of subpoena under Rule 36. GQuery: Would you haV@'te‘;,f
show good cause for the subpoena, & sabpéena duges tecun? .
| | CHATRMAN &3?&&3&&;‘ Iam still dumb about 1t, X admit,
but I don't exactly get whattyau are driﬁing at, unless’itfis
'°7=;f thisﬂ Some court has held that in ta&&ag dspositieﬁs ﬁeio?e
}*ﬂ&__ tria1 you can not at that deposition jugt ask & man to yraéuea
| ::éeﬁuments, that y@u &av& to make a metiﬁa, or seﬁathing, unéar
:fiﬁj'ﬁsama other rule. I ‘that right? '_ = ;: i
i Jﬁﬁ@ﬁ @LARK Tﬁat is ?igh%§ >§E$ ﬁ&%i@? ggsﬁs{gﬁff

_garticularly as ta 1as@r§agat@ries undaﬁ guié 33. Théi& ont

:agsa has ﬁis%resseé a good ﬁany yaegie.r ?&s aditar aif_ha

'-’~35Fadegal aulea S&rvia@ said this aaﬁmiét&e cugﬁt ﬁe &ygea

"**f;& matter of faat, 1 passed it on t@~¥@ﬂ, ﬁf ﬁiﬁ@h@lis at v

" time. That vas 1949, Alltmont v. U, 8.y 1‘?? P. 24 971, tn
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which the Third Circuit Court held that discovery of documents
can be had only under Rule 34, and not as a corollary of lnter-
rogatories under Rule 33,

You see, there is a mort of double-barreled gquestion
there; Can a party evade the “good gaugéﬂ reguivenent of Rule
34 by progesding under Bule 337 Oun the éﬁh@? band, should a
party be put ﬁ@ the %@@uhl@vsi firet submitting an inﬁgggagatégy
- asking his adversary what doouments he has, aaérthaa sﬁart a1l
iéﬁe? again by appliecation to the court under Rule 347 That is
the way the issue specifically came ngQr- |

T want to come back to this question, which might
be another corollary: goulé'ye&;séért éxsmiﬁing a person and
require him to g?éﬁg@@ éeaamenta;withfa aubgeesa duces tecum?

1 think it is rgsher assum§é7th&t,yauénaulﬁ;>ané of éeurs§ 

you égghtrta be sble to.' @n‘éh@ a#&sﬁlaand?liﬁyéu sgaﬁgét-'
éiseevery az @ﬂﬁﬁﬁ@gﬁé only faé good géusé,!aught y@ﬁ t%ﬁa té :

f’h@ gaﬁitleé to evade it by doing g@m@thing else? 3

I would Bay the al&ﬁs% adéiﬁianal yequxramant ef

. ~ Bule 34, good @ause, ianﬁé by a caart créar, is the kiﬁﬁ ef

‘i$hing that is @ausing us sama trauhle.; What I am aaggesﬁiﬁgl

3 kaxe o 1n the firﬁﬁ plasa, x want to indieaﬁe the gr@blem,rf'1
 "beeause some of yeg may aave some solution f@r it. | '_v'

| | 1 o refegriag ﬁ@ pagﬁ 658 ei %b@ summary. ?hht,iéﬂ
al*’ﬁbs second edéﬁi&a of the ﬁummaxy, | L

| CHATRMAN MITCHELL: 1 should think the short one would

be called ﬁb@-sg@m&ﬁy,,aaéﬁtkﬁ long sgeissmgehigg siagﬁaggin,_
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JUDGE CLARK: All right. At sny vate, it is the doou-
ment which showed up under Leland's signature under date of
May 6, 1883,

¥R, DODGE: Shouldn't you have provided there for
annexing copies of the documents, not tying up the orviginals
in the court papers for all time? :

JUDGE CLARK: What is your suggestion, Mr. Dodge?

DODGE: You tie up the originals in a court ggp@r

f?eg all time. The form of interrogatory with which I am
'iémiliag.in our state practice is "Annex a copy to your ansvew
- or name a time and place when representatives of the plaiutiif
may exanine them™ That is the agpﬁaved form of interrogatory
that we bave., I don't %think the original document should be
: required to bs filed with answers to interrogatories.

JUDGE CLARK: 1 think that is & good point. Of
course, you have to m$e€4ehé wmadn 1ssué’£1rs%, yhé&har'w@'ﬁé it
~‘a¥ all or not. |

MR,

DODGE: 1t isltheisiﬁples%ﬁay of all ei g@fﬁiﬁg
papers. Either you hg?é to take a deposition or go to the

 ;¢gugt for an eréeg.r‘ |

JUDGE CLARK: That is right.

MR,

DODGE: I think it is & perfectly feasible and

proper way of getting documents.

JUDGE CLARK: Mr. Dodge is suggesting, in effect, as
1 take it, that we say, “may also require that there be attach~

ed to the answers copies of such of the documents specified in




Rule 34 as ave relevant Yo the answers veguired # % %%

¥R, PRYOR: Doesn‘'t his suggestion also contemplate
something elge:; that where the documents can not be sasiiy or
roadily copied, something be given in the way of advice as
to when it can bs examined? That is the Nassachusetts rule,
as I uanderstood 1%, |

JUDGE CLARK: Yes, that is right. Wr. Dodge'’s sug~

: ’saéﬁiaaaisa included the idea that if the documents were too
éﬁtaﬁsiva to be copied, s time and place be set for their
exanination. |
0f course, the major question here is whether we
shall make some modification of the present situation, which
soems, in form at least, and actually is held in the Third
Circuit to say that you only g&t‘deauﬁaats by Fr@aeeﬁiﬁg’uaﬁeﬁ
Rule 34, which means applylng to %ﬁa aeﬁéﬁ;ané showing good
'eknsa and getting an order,
That seens like toq heavy a form éi battle for a
rather simple situation such as this. It seemed to me as I
was working om this {a) that we Qﬁgh§,$§ make it aasia% to do
 ﬁhan that; then (b), I aﬂaaidéred whether to do away with the |
xéquiremaat of good cmuse entirely. zﬁghiaa tﬁaﬁ_is 5 é@éa'
gibility, but we bave had it here and therve seemed to ba’samé :
reason for 1it,
8o what I finally did was to retain the idea of good
~ cause gomawhat, but make it that the lawyer certified to the

good cause wiﬁﬁeﬁﬁ waking iizg matter fov h@agégg;? 8o, as ¥
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have stated hﬁf@, the connsction between Rule 23 and Rule 34 is
that they both operate, and I think not inconsistently but per-
haps o 1ittle differently. Undew Rulsvsﬁ you may have asked
for the éﬁsamgats in the way specified. I have put on that

the attorney’s certifying that it is h@li@?ﬁé they will contain
evidence, and 80 on, is an adequate @h@@éag of good cauvae,

When I got to Rule 84, I tried to cover that by say-

.. 4ng, as I suggest here at the end:

"The requirement of a showing of good cause is satis-
fied 1% the attorney i@?‘$h$ moving party certifies, in writing
and subject to the sanctions of Rule 11, that he in good faith
éelievas guch documents will @ans%it&%a ox contalin esvidence
gslatimg te any of the matters wiﬁaia the scope of tha exanina-
tion §e§mittsé by Bule 26(b)."

That is the suggestion I have made. As I say, 1 think
another way to do would be to strike out the requirement of

e good cause, on the theory that there is no ?Sﬁiiﬁﬂiar'ggagﬁﬁ

" fov having that here when you don't require a deposition

generally to be formally for good cause,

It seems %o me it is a situation that, firet, the

© rules ought to be reconciled. As the seﬁrts have faaué, thara

| ‘;T $ﬁ 8 eenfkiet or B% &§Pa§anﬁ eonfliéi bagﬂsgn Rule 33 aad Rul@

34, Theve is. obviously s conflict in smlia?- at 16%3*’ b@m‘@ﬁ 3

::f2 inu1s 34 and Rnle 26 gensid@ring th&.usa e? the subﬁﬁaﬁﬁ éuﬁﬁs

' ff5taeum. because it is a little s&lzy, it yau ean. g@# a suﬁpee&g

e ifiga any gyauné in an exaainaeiﬁn unéar 26 aaé yei WRﬁﬁ yau




222

procesed directly under Rule 34 you have to get a cowrt order
and show good cause.

MB, DODGE: I don%t think you need that certificate
of counsel. The polnt iz always open opn objection %o the inter-
rogatory that the document asked for can not be material under
any circumstances., I don’t believe you gag&t to s&%ﬁi%i@aﬁé i,

JUDGE CLARK: Mr, Dodge, would you then, in Rule 34,

4'  gtrike out the ?QQ&i?Qméﬁﬁ of a court order for good cause?

MR,

DODGE: I was talking about Rule 33.

JUDGE CLARK: Of course, we are consldering Rule 33
iﬁﬁﬁdiéi@ly, but we want to make the two look alike semsﬁaﬁgi
» and not be saﬁf&i@ging? 1 really think ve @ug&t to consider
what we are likely to do with 34, We don’t want an inconsisten-
oy thers, because that has been the trouble, -

| MR, DODGE: Ordinary éegumanfs,vbnaks of account

which you couldn®t have produced in an answer t@-inﬁerragageﬁias,
and also sn examination of property of other kinds.

MR, LEMANN: You can get & book of sccounts om a
gubpoena duces tecum, can't you, Bob? |

MR,

DODGE: Yea.

MR, LEMANN: The point is that there is e certain
inconsistency between getting it more easily done with a
subpoens duces ftecum than under this rule. Is that your point?

JUDGE CLARE: As it stands on the iées of iﬁ, you :

‘ get a subpoena duces tecum by asking the clerk for a lot of

them, and you can go o the court and get it quashed, but on
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what ground would you get it guashed? IE gsuppose the natural
ground you would set up is that it is unduly burdensome or
‘gomething of that kind, but there is no dirsct connection be~
twoon that situation and Rule 34 unless sowe court would say
that there is a connection,

in other words, ny suggestion is that Rule B4, with
its particular rﬁqui$$maaﬁs, gpecial gsquiramaats, is at aﬁé&
'7 wish both Rule 36, the genaral axamin&@i@a aiﬂ@é with & sub-
kge&aa, and Rule 33, where you sesk information by intervoga~
t@&ieaq I think we enght to work out soms %hssis that wiil
reconcile them, and also ¥ do think we ought %o make this §s _
R8sy as ﬁhe etﬁ&% part. of discovery. 1 dont*t see aay’pagtiegﬁ
lar reason for holding up the natural and easy practice of
having copies attached to an interrogatory,

MR, LEMANN: Coneretely, you would suggest in Rulalaév
thet you would eliminate the requirement for a motlon gﬁé_agésx?

Jé%iﬁ*ﬁh&ggzurﬁhaﬁ seems to me one way of doing i&{
yes. ' :
- JUDGE DOBLE: That first part requires the ﬁgﬁ&ﬁ-éﬁ}

‘ §§€§§8§@8; Bé@é'ﬁhaﬁ nean %ﬁat he aaa §g¢a them as & ﬁaﬁﬁéé;/

”'i?“faf right, and a man can't &a&redn@& any witnesses nnlasa h@ f

' sends his nanes &a the lawyer?

“‘~:»emaa§ That ie gnaﬁhe? pﬁevisian | yat &nfi,

'Judge Dobie hasfbrﬁught up aaather 9art Qf my anggeseien ﬁhiﬁﬁ
jfﬁ’iﬁvelves 2 samawhgt difierenﬁ geiaﬁ.r Thay age both in her@.,

".1 want te manﬁi@ﬁ it, bug b saggast again thaﬁ there is na
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reason %éy_ﬁhsg ghould not be kept separately.

%iﬁﬁ reference to another batéle in the district
courts, I bave put in that a party may inguire as to the nawes
of witnesses whom the adverse party plans to oall %% the trial,
Some district judges have been requiring it; some have not.

I have an order é@%@’aﬁ the new Judge ia:ﬁélafaéa, Judge Enous,
#&g was former Governor, aa& it is very interesting that the 7
= p?ﬁﬂtfiél eré&?ﬁﬁhé% I have here is one %E&& requires w- ééd
zikia is the a%a%ém@n% in the pre~trial order «- "Counsel for
plaintif? may g?@saat a8 witnesses the following," and %h@?%
are several listed., Them he goes on: "and the following
witnesses may be called as vowililag or &évsrs@ ﬁiﬁaéss&g’by"
leading auagﬁ;eas,“ stating some movre. _fi@iz “Q@ﬁﬁgal for
ihsréefgaéant will present as witnesses the ﬁ@lié@iﬂg,” g&ving
names and aéd?ﬁﬁé@@: |

MR, PRYOR: That is the pre-trial order?

JUDGE CLARK: Yes, prﬁﬁﬁﬁiﬁi;eﬁﬁﬁéreﬁﬁ& eréaﬁg |
Then theve is a provision, ﬁe;illgz"ﬁiﬁher pa?%y m#y
ééll other witnesses by giving names and addresses agdﬁ,
4ﬂ$§§epgis of testimony to the other party at least ten days
before trial." Ry |
Other federal judges have ruled that the namgsié£’ 
,ﬁ&e witnesses can not be ?@Qﬁi?ééq- | o
There is a cortain degree of ambiguity, shall I say ==
- perhaps it veally isn't ambigulty, but unclesrness in the éuza

itself, The rule itwelf covering this, you may recall, is
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26{b). A party way inguire into matiter not privileged, This
provision, 26(b), is picked up again ip Rule 33 as to inter-
yogatories, apnd 80 on.

“e & % including the existence, description, natuve,
eustody, condition and location of any books, documents, ox
other tangible things and the £§@§§1§§ a%é location of persons
‘having knowledge of relevant faote," |
| | Siome judges believe that the identity of ?étﬁ@ﬂﬁ;
 6§%1§§ knowledge of relevant facts is = generality broad enough
#0 that you can ansawer ggegigieaiiyz« Whom éid you in§sa§‘
to call as witnesses?

Other judges say, "No, that means n@jmars than that
you eaé agk ii they know of people who know about 1%, but need
make no reference to éﬁether they are to be called ar;ﬁetgﬁ

Because this is un@iaar, it sesmed to me it would be
éesimblva ta olarify it, After all, the district judges who |
have to handle this thing cught %o get such light &s we can
giva then,

% add as a second step, whigh is, of course, one zha
committee would want to consider in &ﬁ? event, that it is
deairable, too, in line wita our general thesis about discovery,
that this agiérmaaian bﬁ.giﬁﬁﬁ;’ There s@@#& to bs no reason
why it should not be given ii ws consistently béliéva‘ﬁhﬁt:tgé
‘éasa of attempted surprise are over, BSome judges who have

hesitated about it ﬁave,saiag,ﬁﬁaﬁ can you ba sure in advance

of the ones that you will ¢all?" I don’t think there is any




~ disposition to regquire the i§§@§§§bi§. You ask for the wit-
a&ésss that you plan to call when you know you ave going to
plan to call them.

Judge Knous?® order here, which is as far-veaching
as any I have seen, you see, attempts to take care of that. It
doesn't seem 0 me a8 a practical ﬁaetar;%hgt there is anything

4n that which is objectionable., In other words, that objection

.. is one which can be taken cave of in a practical way. In

léﬁfagt, “%ﬁll us what you plan uaw; éﬁé let us know 1&%@? what
you plan.” That is about all ﬁh@?é ie to that. | |
i think the veal question comes back to whether this
is the kind of information which should or may be kept secret
and sprung at the trial, or is a part of the gomeral idea that
the strategy of the surprise attack is not a proper part of
litigation. | .

3 Qﬁ#&@ria the rule that r@gﬁ&%@s
~ the party to name the wituosses ks*iﬁ%@ﬁég to call? ﬁaa?§ iﬁ
that?
- JUDGE CLARK: There is no specific regairaﬁéﬁtvaéﬁg
‘That is my point. Rule 26(b) contains the statement =~
CHATRMAN MITCH

ELL: That is a different thing, The
answer there ig the 1dénei§§,:%b§ name and location of persons
baving bnowledge of the facts.
MR. PRYOR: If there is any unclearness in tha'éulé
with rvegard to this matter of naning the witnesses, our Supréme

Court, in adopting the Federal Rules pretty generally, obviated




297

sny so-called unclearness by expressly providing that in answer
to intervogatories, the answers can not be required to state
the names of witnesses., That is the view taken by owr courts
in fowa, I believe it is the right rule. Judge Enous in
Colorado may have made a finding of that kind in connection
with & pre-tvial conference, but it was égababiy upon agreement

of the paridies. That is an entively éiff@?@ﬁ% thing from

S rsggiréng 8 party to answer the inge?r@gaterxég and give th@

Kaames @f Witﬂ%@ﬁ@& that he @x§a@§$ to use,

Some of the best evidence I have had in the trial
of cases has baen evidence that I learned about during the
trial of the case, - |

gﬁaiﬁﬁaﬁ gifﬂaﬁb&g i bhave aiways suppeasd that ﬁhasa
?ules ?eguireé aha pa@%y, ﬁn demand, %o give th& nanes of gny

ﬁataéﬁsas§ not %ha% he was necemsarily golng to call them, who

__ had knovledge of the faa%s or whé he éuaughﬁ»haé konowledge of

the §aa%s;‘ I didn 'y saggaaa theﬁe was aay question aheﬁ% that,

- but you say néﬁ e

JUDGE eaaﬁx§ The district judges arve somewhat split.
v??ﬁiﬁaﬁe? Wright ,7 ., ‘ ' o
eﬁaxagaﬂ &:Teasng ﬁula %s 3&?&;@3??63&1? that you
can inquire as to the iéagtity ai the wztnasaas. _t
- DEAN MORGAN: Ho can be ?éﬁﬁiﬁ@@ te give th@ aamas
of all the witnesses of whom he knows. 99 you wan to saleat
( out of those the personz whom he ﬁﬁiénéﬁ #g call? |

- JUDGE CLARK: You use the term ﬁwiﬁggﬁ#e&;“f According
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to the ides of these judgez who so yuled, po, vou can not ash
for %hé panes of witnesses. You ecan ask for the names of
peraons vho may have seen the accident, They make a éigﬁiaaﬁiag
baiween --

DEAN MORGAN: No, it is more than that. Identity
and loeation of persons having kﬁ@ﬁlﬁégs;@£ relevant facts,

That doesn't mean that this attorney or this party says he i
. going to call all these, but he has §§ gié@ notics of all he :
hﬁhﬁws of having koowledge of relevant facts. That ilsn't roquir
ing Jhin to 5§¥'§&iéh ones of those he §i11 pick out as favorable
to himself, |

. Your proposition 15 to make him disclose the witnesses
he expects to call for &i@$s1§¢4 There is guiié & distinction
ﬁé&ﬁéég those fwo, it seems to ne,

JUDGE DOBIE: There might be a man who knows a grest
deal about i%, and yet whose knowledge and testimony would be
a§§$§§1§ adverse to the man wéergivag bis neme, and he ﬁgﬁgﬁﬁﬁlr
~ expect to cell him at all, | |
| DEAN MORGAN:: Heavens, 1 have had all ‘kinds of people

that I knew hgé.relévgﬁtfsviéﬁnegrtkﬁﬁs;ﬁéién¥% @xp$at*§@,eai1.

CHAYRMAN MITCHELL: Where is the provision that you
propoge to put in which 2aéaigss»§i$'ﬁé Xis%?tﬁefﬂiﬁﬁﬁsaes‘taat

he expects to call?

JUDGE CLABK:  Page 6. ot
CHAIRMAN MITCHELL: Rule 33 or 347
JUDGE CLARK: . It'is under Rule 33, I put this in as




229

e part of this longer provision, which also raises t&is igsue
as to good caupe. Therse ave two distinct problems there, zo0
don't keep them mized., We started iira%raﬁ the good cause
matter, Now we have shifted over onto this question of the
vitnesnes, | |

DEAN

MORGAN: There ave iwo éié%ia@ﬁv§ﬂ@§%i®§§ here.

CHATRMAN MITCHELL: It seems Yo me that when you get

. 4into a rule which regquives & man in advance of the trial to
‘mame the witnesses he expects to call, if-he tries to call
| ge&aﬁééé he h%ﬁﬁ'ﬁ named, he is barred from doing it. What
 other vesult oan there be? I don't think we ought to make &

, gﬁie'ﬁﬁiﬁ 2 man has €O pame eva%?“éiﬁééss he is golng to egxi,=

aﬁé if ha calls one he hasn®t naned, the geﬁgt would throw hia
out and gay hﬁ aanléa”% testify. |

JUDGE @&ﬁﬁﬁ* x é@a*ﬁ %hink nﬁr have z geen in any af

~ the cases any suggeﬁtien af that ?igiﬂity, 1 think thaﬁ is
e ziﬁtze m&de up by the judges who don't want to do it. Th@y

#ay you §&§’ﬁ§§thﬁ_¥gﬁi?iﬁtgé in say,ﬁay. All that is f&qui?eé :

is an aiamgaﬁ of good ga&ﬁb%ahaut'igﬁ What w&tagggea do you

- plan to aal&? ?ﬁar& is no iéag tha% yau &hali be shut aut .

 from somebody who is a@ﬁl? éiaeevar&éé-

'CHAIRMAN MITCHELL:

3 ati ﬁaiking about your prepesal.

You say on page 6 of y@ug aemﬁfanéuﬁ gnﬁgr Rulé 33*

A paviy may iﬁqaira as ﬁa ﬁhﬁ naaas of witnesees w&&a

- the adverse parﬁg plans to call at ths triaz * * * “

Buppose y@u-haVé»a;si@aﬁasLin=miaﬁ;ﬁa§t;yeu:?1§§f$$




'aall, and inquiry is made and you don't name him. What is going
to happen to you? I should say at once that a party who called
a witness that he had not listed in this way would be prevented
from usiag him, Otherwise, the rule is futile, I1f he lies
about it and doesn’t get punished for i%, ﬁha% is the use in
making it a rule?

I think 4f he lies about it, he ought

. %0 be ganisheé. and I don't mee any reason why he ghould not be

asked just that.

On the otber hand, I don't think that has anything
to do with whether & witness is later discovered, of eéuxsé;
yau wauldn*ﬁ pia@ to call witnesses that you don't know any-

thigg abeug, Y@ﬁr gaswsr to tha int@?regaﬁary yeuld have baea

gérfaetly éfne th@ag Tkia is mag&lyva yarﬁ. it seenas to me, ng o
yenﬁ gaaé%ai‘tkééﬁy ﬁhét 1itigatié§ is édvaﬁaeﬁ anévsﬁte Just
‘geaulﬁs\Sgszédégiavsa'if each knows the other's case, o 0
Qpa&k, in a1 ésﬁiiié_’ fﬁ#tzigvonevgﬁasea»ﬁhy discovery ka1$g 'E“ .
‘p?em@ﬁé'éatﬁlaﬁééﬁé, b&céuas'yea haven't something that you can
‘ apr1sg ad an aea 3u ib@ hélﬁg | | : , o 1

. QEAE xﬁﬁﬁéﬁsv,x‘waat to knaw &benﬁ that . :Eé yau”hgée‘
,any ace in t&a hela i£ you have di&elasaé»the idaaﬁity ané

< iaeatian ei gersens haviag knaﬁigﬂge @i raiavagt fae#s? 1 daa‘%

_see that you have any aes xn the aa;e thaﬁeg. It aeems ﬁ@ me if

. 1yan have te éigezasa all, yeu disslase thass whem.ya& axpeet

ji;.ffze qg}i‘ana 6§h$r$& 1 éenst quite gaa ﬁhy yau shgulé have t& |

© tell the other gersaa now that of this buaeb of 1%s Ton seiﬁg
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to call these 7. Why should I?
| JUDGE CLARK: Why sbhouldn®t you?
DBAN MORGAN: Why should I, I want to know. Is it @0
he won't have to subpoena them? Is that 4tV
JUDGE CLARE: You can answer, of course -- sSuppose
that you have a grandstand go down and béiag suit on it, You

can put in the names of 2§§‘§@a§1§ having velevant information.

- A good deal of these can he answered, There are two ways, you

kiow, of apswering an intervogatory, if you don't want to show
your hand completely. @ﬁa ie not answering it and taking th@
penalty. Another is of answering it in such infinitive detail
that you don't tell amything, That can be dove heve,

It seems to me there isn't any reason why i¢ should
not be imdicated which of those you are golng to use,

- DEAN K@ﬁﬁéﬁ% ﬁsAhava %xiﬁd %é keep fvom diséiﬁsaré;
baven't we, what you call the plan or strategy of the trial
lawyer, %@a.$g§ Ea‘agasﬁfﬁ have to disclose that sort @fl
thing. Suppose that I have 1§vwiﬁﬁﬁsseg here. 1 know %hgﬁ_x
wéafﬁ oall aogéfﬁhaaf? of ﬁhsm,ii‘i éan ha1pit; sugpgsaAZ an
i@f the éagéﬁgég' z*gm’aaé,gégag-%éw@sli-gh&se witnesses gaisgé
you fail té é51;f§§§mi, 1% you fail to @aii them, I awm going to
call them; I will have to call them. Q@fixﬁévé to disclose t
that? That is what I want to know. What ave you trying to do
in a situation ei'ﬁhis k%ﬁé? Why sh@ulé“i aa@a to éiseiéss 2
) person I am going to oall ég éiﬁ%@agaggﬁeé f?ﬁ&‘iha ge?gansrwbe

have relevant igfersaﬁgaa?z
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I don't ses how, under Rule 26, any judge can fall %@
gay that you nust disclose persons who have relevant informa-
tion, 1 don’t see how you will get any question on that. Buf
when you ask me whether I am going to eall "X ox "Y" orx “3,"
why do you want %o know 1¢? Bo you ﬁill kﬁsﬁ whether you will
hav& tﬁ subpoens him ¢o ses that he is %&@r@, oy why?

§§a NN: You can s&y, “Give me & sﬁaﬁsman% of all

5??;f~t§§ paiﬁﬁ%’én w%igh'yag expect Yo daisaé'this-ﬁasg, all ﬁﬁs )

i§§gﬁﬁ$aﬁa that you are g@i@g.%@'ﬁgké.iﬁiﬁh the @&Eaiiégs.ei
_aaibayi%iésé Give them to ﬁa by ia%ayﬁﬁgateriﬁs that 1 f&le
on you ten days after I bring the suit, I want you now, within
_t&a days, to give me all the cases that you think suppart it."
'3 suppose you could distiaguish that,
| ,Il&g CLARK: xvthsughﬁ you could do substantially
that, anyvay, -
:xaégﬁﬁﬁiﬁgg Not quite that way.
”5Eﬁ&E CLARK: I do that right along as a judge. You
ask, "What authorities are you going to vely on?" |

KR, LEMANN

£ )

Not quite that soon, you ses. These
»1ataxxaga§e§iag. as I recall it, can now be fiieé withia %@a
or fifteen days after the gaitais formed, and then they h&va to
be angwered in fifteen days, | | |

JUDGE CLARK: 353? judges require a trial brief be-
fore they start a case,

MR, PRYOR; They don®t require them to serve them on

the ch@f gide o
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PROFESSOR MOORE: Yes, in Connecticut.

JUDGE CLARE: As a matter of fact, you have to serve it
cn the other side. There were a lot of trial judges who thought
it was undesirable to do that. The Supreme Court refused to put
that in the Criminal Rules. Chief Judge Vanderbilt led a oru-
sade on the theory that that was @nﬁigslﬁ wrong, and the |
Judicial Conference therefore passed rules that a federal trial

B léﬁége should not receive a trial brief from one side eniy;
: I rather think that was a mistake. Nevertheless, they
have to exchange them. |
| | ﬁ&y I read perhaps %ha,waé& éis%iaguisheé authority on
the subject, if I could? Moove's Feéara17§saeﬁiee. This is
Volume 4, page xa?s, He has éiseﬁﬁse# the idea that the
supporting theory of litigation 18 elimipated.

"Eitmi&afien of this sort of tactics is a legitimate
purpose of the discovery rules, especially when considered in
eegua@tiaa'wzﬁh Rule 18 on pre~trial proceedings. These rules,
taken together, give the courts broad powers to siumplify litiga-
tion and to aveid surp&iaaw Since a party clearly can ascertain

| the names of all persons who might,barwitnassaa; under thé:’
specific provision for discovery as to ‘the identity and
location of peraons having knowledge of iaievant facts,* no
good veason is seen why he should not have the right to leara,
at sama.rsaseﬁable;timé,before trials»wﬁiéh of these persons

a'will be witnesces. The &§V9¥$§;pa§ty ﬂ§6d~ae§ be ineluctably

bound to use all of the ﬁitnasSaﬁ at the trial, wnor precluded
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from using other witnesses if thelr existence or the relevance
of their testimony is discovered at a later tinme, if notice is
given or circumstances otherwise Justify it.
“"To give an example: Suppose that the depositions of
X, ¥, and % have been taken and their testimony supports a
defense of the defendant D. Plaintiff P slso knows that ¥ has
aome knowledge of the matter in zi%igatiaﬁ. P does not want to
'f.aass W as a witnese, but if D is going to use ﬁ&m; P in order
| %é protect himeelf should take W's deposition or be pyepared
to impeach W in case he is called at the trial, If D can be
'ﬁaquiraé at the proper %im@ to state what witnesses he intends
to use at the %rial, and the statement does not include W, then
P need not go to the expense of taking W's deposition nor be
prepared %iﬁh impeaching testimony. If empert testimony is
involved in a case; no reason ié seen why the éar%? should not
be required to state whaﬁtsxgarts he intends to call, so that
the adverse party nay iﬁ@u&f@ into their qaa&ifiaaﬁians prior
to trial. / S
. "Phis does not m@an‘ﬁﬁgtfﬁarties should be required
to furnish their adversaries An'aévanea of %?iai with an out-
1ine of their case or state precigely what #itnesgés will be
used to prove ?a&ticuiay faatsg#
- CHATRMAN MITCHELL: I should likelﬁé sk 8 question.
Do you propose to make it a zule ﬁhSt a»yafty.ﬁus% name the
witnesses oun demand is an intﬁﬁrag&tary; n§§é¥tha~§;ﬁaea3&s

he proposes to call? That opens, in my $$ﬁ§gfg'ﬁan§ara@$ box
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of problems arising at the trialf Suppose he answers in good
faith, but he changes his m;néf After interviewing the witness
he finds that he isn®t what he thought he saé or doesn't know
a8 much as he thought, and he doesn't call him, after saying he
would, The other fellow geis up in court and yells bis head
off and says, "I &ave baaa(&rgp?eﬁ? 4 @%aﬁ that nan's testi-
ﬁeay, They told me they were going to call him. Now he is
. 4in Europe." |
R There is no deposition. What are you gaiag to do in
a case like that? 1 don't see how you can make é rule raquiriag
& man to name the people he is going to call, especially at an
early stage in the case like these interrogatories, aﬁd have no
sanction or consgquence flowing from his fmilure to do or not
to do what he said he was going to do,

The thing that I am not clear about is how you are
gé;ng to handle the situation and what conseguences flow from
the fact ékﬁﬁ 8 man, even in good faith -~

SENATOR PEPPER: I suppose each of us, aé he taigkg of
~ these problems, has a diffevent pattern of a case in his nind
and his thinking is influenced by that pattern. For imstance,

I could be entirely satisfied with a rule applicable to the
run-of-the-mine case where maybe there ave ten or a dozen
witnesses. I happen to have pending aewfargyreéaafing a
defendant in an antitrust case, a situation in which there
are approximately 3,000 potential witnesses, dealers all over

the country.. The complainant'e ease_eéatempiatéé 8 akgﬁﬁné,'
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that the defendants have engaged in various nefarious practices.
Just suppose that the plaintiff, the United States Department
of Justice, in filing its complaint, has information from, say,
ten witnesses out of 3,000 dealers who have been bad boys, and

& testimony would go to that extent ﬁﬁ gupport the complaint.
1% the defendant could find aaﬁ in advance who was to
| be eaileﬁ. he avoids ﬁhe altern&tivé, wkieh is that if he
de@ga‘t know, he has to take tha depositions ai some 3 996
‘ %§i$§gsﬂag to establish th@ aegg%ive cf the pgapesitian,
'that they haven't done these ﬁhiaga. o
You hgva such an aa%irely different esse £rsm the
ordinary run-of-fhe-mine case that y@a almsst ﬁhiu& that yeug
rula eught &e take aeeeunt of tka éifferenee bstwaen the types
of aass, but that 15 aet faasibiei N
 Just think of that fax a minute. Three th&aggad’r
potential wttnessaﬁ who, it they were ail aa;leé agﬁ &11 saié
that they had gever 692@ any of the things complained of, ekat

is one thing. anppes& they were all eallé* and ten aémiﬁteé

 that they had éanﬁ the things, but the f@m“*“de? of the 3, aaa

| ’ ;$333 they had aever ﬁpne thau. ?haee 1s @ questiaa cf l&w 3s

;°f{ ﬂa£araau$ conduct.

‘ t§ how many of ﬁhe total number can biaﬁ the deiegdant by their

?ha éeféadaﬁt 3& parfaa%ly hezplesa ia §repa§iﬂgrfﬁ?

. * 12%¥1&1 12 a1l he knows is that at the %gigls some “itﬁﬁﬁﬁﬁs are

 to be called who w111 testify to ‘things tbat support thg

:![é?;fp;gxnkiiffeﬂagnggnﬁian, Ho has somehow or other %o tind ﬁhieh
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of the 3,000 potential witnesses are those whom he is golng to
confront. |

That is not an imaginavy case. That is s real case.
It does seem to me that we ought o have something like that in
mind when we are making our rule.

MR, ?ﬁf@ﬁ: ﬁighﬁ I smk what kind of notice you would

, eeatemgiat& being necessary 1n order f@x a8 ga&%y to produce &

>ak~witness who had net been namsd?

JUDGE CLARK: Let m go back over this a nt%ﬂe.
I just don't see why there is any more guestion about enforcing
thiz than any of the other pgavisiqns,»ié you feel it is good
policy, | ‘ |

For ezample, we ﬁgva the req&ixemeat that you have to
give the names of the persons there, That is_aireéui?ameat"
that must be answered in good faith, and if you dont do it
~ you are subject to the 9angi€i§ﬁ under éepqﬁitians generally.
I can't see that there is any diﬁi@raaeé here, or anything more
than the regni£eﬁaﬂﬁ~e£‘g§e€ faith,. | |

Iﬁ?ﬁay be, of éau&sefaﬁhaﬁra 1aﬁ?e§ ié gaiag:ié let
ﬁh@-eaugﬁféewng but we bhave to ba”uésé §6 §hg§;»iﬁ.a way. If 4%
is decided thai-tkare has been é zhléé'aaswér;ftb&% the intent
was dtffarsat. there should be tke ggnnlﬁy‘ iz is preﬁablyi |
going to be true that a cowrt is geing to hesitate to find
that, and very likely that a good deal of this will be a
stgﬁamant~ﬁf g general pgiaeipla;: 1 déab%,if th&xa will be

 too many strong orders. There haven't been, so far as I know,
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on the provision as to listing the names of the people who bave
knowledge of it. |
It seems to me it is 3&&% the same general situstien
as others elsewhere; #amﬁly. all you can expect of a party and
his counsel is good faith aempiiagaﬁ with the rules. The court
is probably going %o give him the b@ﬁefiﬁ of the doubt, The
“rule is not iutended to preclude s person from the benefit of
a;‘tsstimaay w&igh ﬁ&? é@?&lﬁﬁ whon he didn't kne% abent it.
h One other Eh&as, and I will try to stop, I put this
in the interrogatories section because it seemed to me that if |
you were going to give any credence to the idea at all, this
was a very simple place to gnﬁ:i%; There is no particular
 yeason why it needs to be here, It can go back in 26(b), if
that is thought to be & bebter plase for it. That is a matter
Vef de%ail,ii you éaﬁiaa ehgﬁ it is a prapss Ehiag te be known.
- It seems to me that sﬁnatar Pepper has given a vary
convinoing demonatration of the value and the real need of iﬁ, ’
MR, DODGE: It is an utterly impracticsl rulﬁgf
I just agppeaed to think of a ease 1 have aaw panéiag in %h&
United States Court, which hsﬁ been penﬁiug % year and a hulg,
and today I couldn't give the name of a single w;tnesarﬁham
1 plan to cnll, because it is so complicated., We haven't
determined in my office what issues are nltimately geing to be
| material. I could not name one witness ﬁ&@m‘z deiinitgiy pia&
%o call, | |

That is only one of countless situations which make
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it utserly impractical te ssk for the nanes of witnesses.

SENATOR PH

PPER: You represent the defendant or the
plaintifes |

i an for the defendant.

SENATOR PEPPER: Ave you golpg to keep that up until
the day of the %&i&l? |

Very likely; not o the éaywag the trisl,

g@i@ﬁai? iﬁ&iﬁ@ﬁ%e

B, PRYOR: X ¢ried s vailvoad @r@saaag caae where

¢the sgia ground of negligense upon whieh theve was a&y evidence
was that the railvoad had negligently plé@@é £?e§ga§ onrs oh &
sidetrack next to the mainline running track over which the
train approached the erﬁgaiag‘ The %éﬁ%iﬁﬁgg of five @%@ﬁsé@eg
was that these enre were g%sadiﬁg %hars at the %ﬁa@, agé up

80 elose to the track ﬁﬁa& they totally obstructed the view of
~ the man driving the truck. We had ﬁ?i&értké case ﬁallyi.wgth
- this éxeeﬁﬁiéﬁz Juat b@i@?@ g-ﬁagkgaﬁag to ys&%, the rgga@%é@
for the loscal aswsgagﬁrg ﬁ%@ was ia the audienge, sallee mg
ag%saﬁiﬁg to the fact that he was pz&a&aﬁ at %h@ ﬁé?@% svei |
this a@%iéanﬁ,%aﬁ at %k@vﬁiygﬁ,egaas&ag wast of the depot a*’
agé ﬁaégiﬁg for o train when this haép&n&éf that he had his |
took ?iﬁ’glﬂ'ﬁge kalé |

caners with him and he ran out there and
five pletures, aﬂé the fivst one &h@ﬁﬁé the train stopped %hs%e
and the men lying by the train. zﬁ-sﬁaﬁﬁé %h@ @theg t?ﬁskg

~ and there ﬁﬁah‘t s thing on 4t. He bad gi@%nfes of the orowd

gathering . All these pictures s@eﬁeé no ear§ @@ &h&% %sagki




¥ got 2 verdict from the Jury in %h@% case, but I
" pever hesrd of this man until I was almost ready to rest that
case.

CHAIRMAN MITCHELL: The thing that bothers me is not 0

much & case where & nan falls ¢H nawe a witaess that he ultinate-
1y does eall. |
DEAN MORGAN: That is the one that bothers me.

RITCHELL

Wt

| ~ CHAIRMAN 1t is the converse of that,
féﬁggas& he tells his @?ﬁﬁﬁéﬁ% he is going to call Smith, and
rﬁis opponent %aaﬁs Smith there; ﬁﬁ@y ¥alying on the assurance
that he is golog to be oalled, bis opponent ﬁ@ﬁ&ﬁ*% snh@a&a@
Suith or dossn't take his deposition. Lo and behold, when gggj’*i“'
trial comes along, Smith is aa%'ghasagfaiﬁh@agh he has been
.ﬁaﬁ$§ by the other giﬁé as & g?@ﬁpaé%i?@,ﬁiﬁﬁgﬁs. What do you

~ do with a thing like that?  The fellow is helpless. He doesn't
have Smith there. He told him he was going to be there. Ho
'aasﬁ‘t sa%%aeaasé him or taken his deposition. H@-aagrké_ ,

B uagﬁaizabls a% the time.

i _;J?ﬂié requiring that o man in good ﬁai@h-iﬁ7

That is the sort of thing ﬁkaﬁ it seems to me you f
f- kama to pz'wiﬁ@ for in this rule. ‘Tfyou are going to mﬁk@ & .

] all the ﬁi%a@&@@&

 he s going to call, there $ﬁ§§ﬁ,2$>§@»ﬁéﬁ§,ﬁ&ﬁﬁﬁi@ﬁ.@f;ﬁggﬁﬁ

5;'ff,thiag to protect the otber fellow if he dossn't make gééé;ffx

MR, DODGE: The defendant is 1@ a ge@uiiarzy ka?é f

gasitiag. bﬁeaa$$ he éaagﬁ’% kaQW§w§a% igsuaa are ga;ng ﬁ@ s%-

naterial uaﬁii %ga glgﬁatiigfs aasg\iazig? ~T§eywagls,ﬁhiﬁg
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sesans to we 20 bad that 1f theve is a dissgreement awmong éisw
triet judges on 4t now, I think the word “not" should be insert-
ed after the words "A party may" in the wording of this. That
would settle it.

MR, PRYOR: That is what our rules in lowa provide,
"may not." A

'DEAN MORGAN: Theve is a guestion, of course, that

1“%;#3@% up with the rules of evidence. That is the thing that

bothers me. In most states I can not iwmpeach a witness that

‘% eall., If I have to call him, I can't impemch him, The testi-
wony may break so that I don't have to call this particular
‘witness, and if 1 give notice that I am going %o call him

and then at the trial I say I don't want to call him awaupgésgﬁip?
he is there and I say I don't want to call him -- what is going
to be the result then? »

JUDGE CLARK: You don "t égll;&im.

DEAN MORGAN

You just don't ¢all him,

JUDGE CLARE: True.

DEAN MORGAN: As you msasuge my S@ﬁé £§iﬁh, do 1 bave

*ta reveal the £a@% @ﬁgt I will call him if I have to, ut. 3

o waulé rather h&ve the other fellow call him e 1 can imyeaah

:pi;f_'agg? Do I have to reveal that?

*YﬁrE ﬁa&ﬁﬁ 3 am a little surgrigad. It 3@@&8 t@

”$$ %his Just goas back to %ﬁs old qags%iaﬁ of 3&?@%1&1&5 ths
2 aﬁkax man, These are lmaginary difficulties. | _
| DEAN MORGAN: If you didn't have that fool rule of
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evidence, I would agree with you, but you are uwp agalost that
rule. You are up against it in jurisdiction after jurisdiction.
The federal courts hold with it.

JUDGE CLARK: The real question of policy involved is

how far you want to extend the ides of the Hickman case for
protection; and how far, on %h@ othay kﬁ%ﬂ, you think it iz &
wise thing to bave the aaﬁa'ggétﬁg fully disclosed on éitkaf
. side., I say I think %ﬁ%ﬁé«iﬁ & real gﬁﬁaﬁa@alﬁg.péiiey, ¥ nust
 §§§,'§§eugh, that beyond that it geens to me that the mgahaﬁiggi
objections raised here are not resl. 1 think you ave working
on imeginary difficulties, because you don's like the policy.
I suggest that the decision be made on the main p¢1§§§sv
DEAN HORGAN: T don't think ny situstion is éﬁggingxy |
at all, T |

i

JUDGE CLARK: I don't see that they are really amy

different frow aay of these other things ¢that we are reguiring; |
for example, the names and location of people who have seen
what happened,
DEAN MORGAN: Who have relevant knowledge. That is
all. |
CHAXRMAN MITCHELL: That i§ a very different thing
from requiring a nan o sa§ in advance whomn he is going to
call as witnesses. 3 ,
SENATOR PEPPER: M. Chaivmen, I think I know what
would happen if the suggestion were adopted that counsel need

 not nawe the witnesses whom he expects to call, but should
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name the witnessen who he believes have relevant knowledge. In
By case the prosecuting attorney would just comply with ¢hat
rule and say that he thinks all the 3,000 dealers on the list
of the defendant's employses have knowledge, and just give
their names and addresses, and you are ig gxactly the sane
position as you were before the @ﬁl&_%@ﬁlwﬁitigg, It is %00

easy to evade a rule like %ﬁgﬁ, vhere the requirement is ma?elg

" that you must give m list of everybody who knows snything about

' tﬁ@ case, You can just put down any list and let 1t go at_#&gﬁg

PROFESSOR MOORE: Mr. Loftin, this practice is used

down in your state, Do you know how it worke?

'IN: We haven't bad it in force long enough,

MR, LOFI
lggﬁ, raally to tell, Some like it and some don't like it. iﬁ
is quite a change, for Flovida was a common law state u%%il
these rules weve adopted. |

JUDGE €L

ARK: Professor Wright tells me that i§
Minnesota, under the Minnesota rules, %hé Judges theve ave
regquiving the naming of the w%ﬁﬁ@ssesg xaaassgtg, of course,
adopted the Federal Bule. That is a.éaﬁétrﬁ@ti%n that is
being made losally.
CHAIRMAN MITCHELL

It geems %o me, Senator, if I
were representing the ﬂaﬁagéaﬁﬁ in5§h§ case that you ép@ak
about, and all I could get the government to do was to give me
the names of the witnesses who have knowledge, z,wguié‘yﬁﬁiiﬁa
_ #% once that the goverument's case about gis@en@u@? required

an inquiry on defendant's part as to how @any‘gg these aaiﬁéwgag
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or whatever they were, 3,000 of thew, got in wrong on this
thing. Make an inguiry awmong ggaﬁzbusiaésa galesuen and asso-
clates a8 to what had besn going on in the %@%és, what %&ay'E@Q
beon doing, and f£ind out in that way how many there are of them
or approximately hov many, what g?@ggﬁtiea of §§§§,§g§ been |
‘nmisconducting themselves, and %@aa'gfmagéﬁ on that b§§i§; Gob
a8 much testimony as you can as to the limited character of
~ the miscondust. That is the thing you would be up against ina
Aéﬁs& like that. There is no rule on the subject.

I ean underetand Eﬁ@,rﬁa‘%hgi partioular case, there
is some good veason Lor your asking the g@%@?ﬁﬁ@at bhow many éﬁﬂr?s
= these sgiésﬁéa have bsen ﬁ&séﬁﬁéueting thomselyvea, 1t is ia%&
to ask the goveroment to pame them. But S0 many other different
kinds of cases come up, I can think eﬁ @gés after case that I
have had in ygéﬁs gone by where it was very iwmportant for me
$o know whether the other fallov was going te call San Jones as
& witness or not, and if I asked him and he said be was, 1 would
say I don't have to take his ééﬁ@giﬁi@greg'agbggénﬁ'him;, Then
I would get caught &ﬁé,ﬁ@ﬁi@ be in f?@ﬁblﬁ 1?2 he didn't pré@g&é
Sam Jones. | |

I can think of many cases, before these discovery
- rules were adopted at all, wheve it was very important to
know whether the other side was going to call a certain witness
or whether it wasn't. My wﬁalg'strﬁ%egy of the cane might

depend on that, ,\

Outside of everything else you have said, I have the
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feeling that if you make a rule reguiring him ¢o name the people
he 18 golng to call and he doesn't call them, we can®t leave in
the air the question of what are the eaa&aqaeﬁees, what he
sulfers ay na%.ealling them. Is ha going to be yenal$seé? Eg
the case to be continued until %bé witness can be located? O ii‘
ﬁa@ are we going to do thai? x» -

it is all right to say good iaith. but I have changed

. my mind in many cases from one day to amother as %o wh&ﬁhax 1

Vrrwaaieé or didﬁ*t want to ¢all a certailn gersea as & witness.
Sometimes I ﬁaﬁléa’t know until the case was half disposed of,
DEAN MORGAN: Would it be possible to §¥a§t a rule
%o allow this diselosure to be made in the discretion or
required to be made in the discretion of the trial judge in
a‘pgrﬁiﬁnlar'eége én ag to cover cases ﬁk@?&}p?ﬁpﬁr preparation
would require the disclosure of the men EQ‘Ea called on §h¢v
other side? | |

PROFESSOR MOORE: That would follow more or less the

nenvar practice, perhaps. It could be daae at p?@*ﬁ?i&l-

MR, LEMANN: They axavéeing 1% under %hg gxisﬁing gals
- at pre-trial, aven't they? | A
| | PROFESSOR MOORE: é?éareaélyfit ig done out ia~§9§ve¥.,
MR, LEMANN: If it is good for Denver, if it is any
geeé, 1 suppose other places could do it if th&y thenght iﬁ was

gaeé,

)GE DOBIE: 1§ remember we had an admiralty case

béﬁege our court which wag a very important one., The Battleship
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New Mexico #an dows s $10 million ship and 32 men wers killed,
It was three years from the time the case was filed until it
was tried. It was postponed once on account of security
veasons, They didn't want this thing during the war. There
wore 100-gnd-some witnesses, There were fgg§ deatroyers forming
& goreen for this vessel, and the mwen ﬁﬁ;é saved., It was
absolutely lmpractical for the boat that was sunk to have
~ furnisbhed, at an early stage, the names of the hundreds of
these witnesses, They didn't know where they were going té 
be, or anything of that kind,

0f course, that i® an exceptional case, but you have
to think about them, | |

MR, LEMANN: Pre-trinl usually comes not too far in
advance of the actual trial. It seems to me that would permit
you to do it at a very early szage aé%sx the suit is bygushz;

CHATRMAN ﬁi@gﬁsL&  This pre-trial sitaati@a sort e£
appeals to me, becsusa if they @aa éxehaags ésmgaég on who is
going to be ealled, and that sort of thing, in the pre-trial
proceeding, you can iron it out there and can find out a little
nore definitely just what the eaaseqaan@ag are gaing to ve.

MR, PRYOR: In our gremsﬁiai proceedings now the cours
will ask the parties about their exhibits and have them pro-
duced and ma%kéé,,aaé save 5 lot of time at the trial. He asks
‘them if they want to disclose the witnesses that they plan to
s produge, but they can do that now under the ggéw%§ia1 éras%éQQ;

X don't see any veagon for chavging the rule to do that!
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BiE: I believe that is the best way %o handle
it, 1%t 18 a difficult problem, bui I believe the pre-trisl is
the wmost practical way of handling that situation.

Take oxperts, for exsmple, in a patent @a&ég The

plaintiff says he is going to maks you do so-and-so. Judge

Coleman, for example, in Baltimove, is @é@y mnech prons %@Jﬁh@
practice, vhich I think is & good one, of appointing ap impsriial
A,vaapﬁrt‘ |
: It seoms to me pre~trial is the best way that it can
be worked out, |
JUDGE CLARK: There 1o a gubdivision (4) in Rule 16
which could be @xgagé§é in the rule, BSubdivision (4) of Rule 16
gﬁaﬁiéga %ﬁaﬁ among the subjects to be considered is the |
| Zimita%iaa of the number of expert witnesses, This could be
éxpanééﬁ a little to cover this, | | |
- CHAZIRMAN MITCHELL: ?h&% is & thing %bgt appeals to me
more than trying to make a rule on this subject, spelling out
& lot éﬁ geaalgiéa aaé consequences and what-not if the man
doesn 't aax&y out his promises, | |

gunég g&%ﬂ&; I think that E@ﬁlﬁ o a good idea.

| : - of e@nxsa, when we sﬁaptad Rule 16
there was & lot eg_pgeguéiag among th&=£§é§§&1 judges., ﬁ@ |
deliberately vefrained from making iteégguzgeéy for a federal
judge to adopt the pre-trial $§g$§§'ba§ag§§'$t.waﬁxg new thing,

~ and there were only two ju@i&ﬁi&#&&&s'i&»ﬁh@»éﬁnﬁﬁﬁy@ Z-thiégg«

that had started 1%, There was a lot of opposition o it among
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Judges., They resented the idea of giving time o 1%,

This was made permissive here. The judges gradually
plcked it up, one after the other, and thay began to find it was
o useful thing, and it is pretty gangréllé uged.

1 haven't heard vecently of any federal judge éke re-
fuses to have anything to do with that %%aﬁ@ﬁ. -?ﬁéy'ar@_givsa
diseretion heve abaaﬁ h&ving g?é&%?igi éaiéadaz} That is a
"‘»kmattar of choice with them, but it has waykaé.

” It m&y b thaﬁ by an &ﬁﬁi%i&ﬁ or two to the §?@«t§iﬁ1
rule and the 1ist of things you can do, you could add wight
there the point that they can go into the guestion of who is
g@ias t0 be called as @itn&ﬁsés; Why not?

MR, ?E&@Rg There is an aééiti&a‘ﬁaée to the pre-trial
rule in our state, and I have wondersd if it would be well to
add it here, It adds the provision %k#ﬁ the record of the pre-
trial conferemce shall show what matters the court will take
Judicial notice of,

CHAIRMAN MITCHELL: There is a general clause that
says, "Such other matters as may aid in the disposition of the
géﬁieaf“ That is so broad that it would aevar‘eesﬁ what we are
%alﬁing about. The point is that as long as %hﬁﬁ issue kas b&en,
.raisﬁé among the Jjudges, none ef them ig paying aay atteaﬁ&aa %ﬁ N
the pessibility of disposing of it in the grsatrial yroe&&dzags,
but tucked in as one of the list of things the grawtrial aeaw
ferences deal with you might have eba selutieu. |

JUDGE DRIVER: §t1has,b§en,§y experience that lawyers



are not too happy about pre-trial conferences, and they are
trying st least o stend on their vighis as to disclosure as
much as they can., I would be i@@léﬁéé é@ think I have had |
lawyers who would decline to give the names of wituesses and say
they don't think that is gontemplated undey %h@{fﬁl@ aaiaﬁg |
| 1&% is specifically mentioned. You have é\liﬁiiﬁﬁiﬁﬁ on the num-
ber of expert witnesses. A lawyer cen say 1f it was intended
,_4%&&% %ﬁ@lﬁﬁﬁﬁﬁ of witnesses be disclosed, why say &aythigg‘
about the number of them here? That would seem to imply you
ﬁa%ﬁg*§ §@ give the identity of ﬁi%aé&ﬁﬁ@,'bﬁt:anly give the
| gﬂ&%@é of them. |

1 think i? you are going to comtemplate disclosure

of ﬁiﬁﬁgsseé under 9?@&%?1@1, it should be mentioned us @n§ of
the %ﬁi#gﬁ %ﬁgifgég.garbe covered, ﬁ@ﬁggﬁiﬂg; 1 think you will
have diffieulty with 3%, N R

, ‘Host of us have ﬁfi@ﬁ,,ﬂs'ﬁg;iﬁiﬁéﬁsll has iﬁéiéata@;"
$0 oade this ﬁﬁﬁ&%?iﬂi &1@&§§ éf%s? all, a lot of the older |
lawyers don't like 4% foo wélii and wo try to make it as much
a8 possible voluntary. I bhave had very ggﬁé‘xésgﬁase,»aaﬁ_zx
%ﬁiﬁk.mﬁaﬁ Judges B&?@; 7$&ﬁ3®rs“a§§ ﬁigliag ﬁa-a&é&@%&%ﬁi;%ﬁt
6t411l they want ta know %&3% w&aﬁf%ﬁay afe dodng iﬁlsﬁmﬁthgﬁé
that they are requirad to do. B -

DEAN MORGAN: The Eﬁatﬁaky gﬁé@iﬁi@n on gw&»tria& B

requires $§§j§§€g§“§a'hﬁlﬁ_ﬁ%@*@?&&; on motion of either pa§§§ ,
a8 well, o

MR, PRYOR: Bo dggﬁfékaaiaggQruiﬁ;  o
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DEAN MORGAN: Because cevtainly @

ome state judges
don't like the ides.

CHAXRMAN MITCHWLL: Judge Driver, would you é‘izi,ak |
there was any resistance on the part of fadsfgi Judges ggasgéxig‘
now to using the pre-trial syatem, and that it would be wise for

us to make 1t compulsory instead of optional as it is ﬁ@ﬁgy,

| JUDGE DRIVER: I don't think there i any resistance
. that I know of; but there sre still a good many fw:if:a fosl
f§§é§$ @&éﬁlﬁ be 6 selection made of the cases in which it ;s» |
'i§plisé¢ That is paﬁﬁiﬁniayiy'ﬁﬁaﬁ in & district such as ﬁiﬁs,
where a 3&&%&'&@@ to hold court in a numbey §£ §i§e1y gepavated
§i§§$§;'.§ have court in ﬁaila ﬁaliég Yakima, and Spokane, 2
ﬁ?&anglé of abﬁﬁ%v}é&léﬁ 200 miles between them, Very often I
feel that to bring lawyers from Seattle to Yakims would not be
worth while in a small case ﬁhﬁ?ﬁ*ﬁﬁ& pleadings show pretty |
well what the issues are, and 1 feel thors isn't any particular
cause for calling a pre~trial conference, I feel there it
would be a waste of time, effort, and expense, 8o I don®t have
pre-trial in every case, and I think & good m&ay a%§ér_3§dges
- feal §§a #ane way about 1%, |
~ Howaver; & Bavé»féilawgé»tﬁa practice -~ and I think
,fﬁﬁﬁ@iéﬁ.%ﬁéﬁ do «« that if $;§§é§’pafty asks for it, then we
usually have it, Certainly we give serious eans;éaratiaﬁ to
whether pre-trial should be had, but we don't have 1t in every

2886

JUDGE DOBEE: We have had it up at several of our




281

conferences. We have bad Millar come

down with these practical
demonstrations. Ve have some conservative judges who do fight
it. 1 think thewe is & great deal in the point that you made
about where the district court meets in a great many places.
In the Western District 1f Virginia, where I was once district
judgs, 1t meets in seven places. Ve aaér@ag paper read before |

our conference abouk the particular problems presented iu a situa- |

”¥a;%aeﬁ of that kind, It was a very able paper, I wrote 1t myself,

There iz sons ?@Si@%gﬁeg, bug 1 thi&x it is gradually

breaking down, |
| ; JUDGE CLARKE: % think there is still a vewry gﬁﬁ@i@é?ﬁ

shie probiem in the Southern District of ﬁ&w York, Leland knows
about it, of course, This is one of those things that isn’t
too easy to make by a@mpuisiaa. 1 don®t §§iﬁk there was
resistance in the Bouthern Distriot of New York, but there la
8 gr&aé difference in the way it is done.

1t started out with Chief Judge Enos, who of course
has been there so long, and is so well respscted, that he is
alwost a sacyed figure. He ﬁ&aﬁéﬁnga.éa all the pre-trial.
1¢ §a§ bsen a great problem b%ﬁ&ﬁﬁé‘hiﬂ pre~trial, frankly, |
That is really ﬁiﬂ»v4:i

wasn'i much good except for settlements,
conception of pre-trial.

Then the judges, under a little pressurs, of course,
ot the very sctive eagmittaa on Pre-Trial Confersnce hsgﬂsé7§§’ |

Juége Kurphy, ave pushing yigh& alnag; not compulsion, of @aﬁfség

but a group sgigit@ Tlhe duégﬁs ﬁéﬁ‘égfs @at&blishaé F g&a»é?i&’g
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ghat I Eh@ggkﬁ they ought to do wag to experiment; that that was
one thing they should try to do, to have different forms of try-
ing to meet the great load of cases they have. ﬁ%&% is why I
think 1% iz & 14ittle doubtful that we should try to make

%&éﬁ sonform to & mold as when the conference committee pushes
the judges into doing %&iﬁal 0f course, émt,iﬁ Judge Driver's
territory, Judge Fee's pre-trial orders are vegular books,

JUDGE DOBIE: I don't believe you oan classify cases

éé‘@ggiiy as that, Charley, because I remember one case I had,
an automobile case, A poor fellow was run over by a hearse
and suffered tk& most ignominious death I @?@? heard of, I had
‘8 pre-trial conference on it, an automobile case, and as a
result of the thing, where they had sald it would take over a
week, wo reduced it to the doctrine of last clear chance, and
tried it in two bouvs. |
% think in the main, there is something in what you

said, but ¥ dont balieve you ¢an olassify them as absolutely
88 that, |

DEAN MORGAN: In order to get something definite, I
move that we add to the list of the pre-irial conference, a
provision with reference to disclosure of the names of witnesses
to be called. |

JUDGE DOBXE: X second that, and leave out this

provision in its entivety, Eddie?

MORGAN: I leave it out here, and put it in

Rule 16,
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SENATOR PEDPPER: Your motion is » substitute Zov the
one proposed? 7

DEAN M

ORGAN: Yes. There isn't any motion om ¢that yet.

CHAIRMAN MITCHELL: Any question?

MR, DODGE: The difficulties arise there just the
same, because pre-trial often comes & g@éé while before the
‘vesl trial of the case. .

The judge doesn't have to ordesr it if

‘hé doesn't want to.

JUDGE DRIVER: It seem# to me if it is vequived, pre-

trisl ia a more opportune time under discovery. It might sbim-
ulate pre-~trisls, too. If & lawyer kuows he oan get the nanes
of witnesses through pre-trial, be would beé more likely to iak
for 4t. I think where lawyers ask for it, wost judges will
give 1%, - | |
| ' CHATRMAN MITCHELL: There is angeaﬁﬁ thing that %eaxazé'
on this problem, and that is, suppose he makes & pre-trial
order and recites that the pﬁréiég hﬁ?@,ﬁ&ﬁgé B80-4nd-80 18
vitnesses. "% *» & guch order when entered controls the subse-
quent course of the action, unless modified at the trial to
prevent nanifest aﬁgggﬁaﬁas;? |

A case where a witness lsn't produced as promised,
ov gomething of that kind, | |

JUDGE DRIVER: I don't think that would be sny dif-
_ fevent than the problem of documents. I think practically all
of us 1ist documents in the pre-trial order. I think most
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judges are very libveral, If a party %éya, "1 overiooked this
document and it is something I discovered later on,” or "%
changed my plan,” I don't think there is much difficulty about
that., There hasn't been in wmy experience.

CHAIRMAN MITCHELL

1 It bas been moved and gg@@aﬁéé
that instesd of trying to deal with this question of naming the

giﬁgeﬁaéﬁ-iﬁtéﬁéeé to be culled in Rule 33 or Rule 34, we

. add a provislon to Rule 16 listing, among the subjects that may

be taken up and deali %&%ki"%hs.ﬁaﬁﬁéﬁ of ga@iﬁg the witnesses

that either party or each party intends to call at the trial.

. MR, zizﬁﬁg' How about the documents he proposes to
put in ﬁ?ﬁé&ﬁﬁ& at ﬁha trial? ' .
JUDGE QLARK ﬁﬁﬁ*% you think you had better tak& that
up $epa&aﬁ62y? 4 aué&rsﬁa&é we kgveafﬁ sﬁtﬁleé that, Tha& is
the othexr part of %h$$7p¥aﬁzgmg-
DHAN MORGAN: Yos. - e
RUAN M 1t is aiﬁéaﬁg nentioned in.téﬁﬁi

7 1 haven'®t ﬁearé iﬁ suggeated aﬁywhafe
fg;ye% that any ﬁa?ﬁ? ahaaié be f@quirad to give a list of ﬁhe -

”;;:4;§a¢§mgggg he §§eg@s¢a to put in §?1é§$$é¢

@E&E&B&ﬂ ﬁi@ﬁﬁgkﬁ That is ﬁﬁ% of the %&iags ﬁhaﬁ g?@.

71’ 7 '1ist$é to be éiﬁﬁagaaﬁ at the ﬁ#%*%¥333 9¥9¢$§éiﬁgﬁ*  ;

All in igvor az that mati@a gay “&yg“g eppesed. ?h@ﬁ

'”“4{f4$s agreed to.

| JUDGE CLARK: Now may Isuggest, don't you thiuk this
“ean be perhaps best done by adding %@'&ﬁ&ﬁiﬁi&i@ﬁ {4) of 16, or
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would you prefer to have an entively separate listing? I should
think subdivision (4) would be the place.
CHAIRMAN MITCHELL: That would be an appropriste place

for it.

JUDGE CLARE: I hope you will come back to the other
question, which £_ﬁ§i@§ is really a serious one, Broadly

speaking, it is & question of reconciling the matter of the

. production of dogcuments under Rules 33 and 34 directly, and

of cowrse the general subpoens éu@@é tecum ides.

How would it do to take out the requirement of good

 cause? lIs that your ides, Mr. Dodge? | |
MR, DODGE: I thought the §i§$t part of yours was

very good on that. |

" DEAN MORGAN: He suggested,Charles, that you should

have coples of such documents rather than the originals,

 JUDGE CLARE: I think that is good,

DODGE:  Or tka%_aa aggéﬁﬁﬁaiﬁy be affafégévtﬁ

interrogate the party and fo examine the origlnals and make
gopies of them, without that 1§ag.part about ths,@&y%iii&&té of
gounsel, I ﬁﬁiak there should be the fullest discovery of
facts and documents which are material, but no discovery on
pre~trial or snywhere else of ﬁha‘&éﬁﬁ of prood éﬁiﬂh 8 |
- particular party proposes to adopt, either the witnesses he is
going to call or the documents he proposes to offer in evidence.
JUDGE DOBIE: Would you want éﬁé rule to read, "A

party may require that %hﬁ?evbﬁ'a%taahed’ta‘tné_ansﬁers gopies
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of such of the documents specified in Rule 34 as are relevant
to the angwers reguired”?

DEAN MORGAW: That is where bhe wants to stop.

MR, DODGE: “or that an opportunity be afforded the
interrvogating party t¢ make coples of téé @rig$aala‘” You
can't f@@@%ra man to make coples of varyliengtay docunents.

DEAN PIRSIG: Would that exclude the other items
- kliﬁﬁéé in Rule 34 and reguire cause to be shown és to papers,
rgéﬁkss and documenta?

JUDGE CLAREK: As I understand, we haven't done any-
thing yet to Rule 34, and whether we do éﬁyﬁﬁing hasn®t yst4
been decided. As it stands, I think the answer is no, you
can do everything you now ¢an do undeyr 549 and in addition you
can do tais'ﬁéﬁiﬁ;eaal step under 33, That is the present

situntion, isn't i1t?

DGR:  Might it not be appropriate to bring it
to # head by moving that that latter suggestion be adopted in
Rule 33, éné that the first suggestion be disapproved, about
the nawes of withesses, ‘ ‘ | |

MR. PRYOR: I wecond the motiom.

JUDGE CLARK: I am not sure how far Mr. Dodge wants
to go. 1f hé wants to put in a provision here that you may unot
ivguire as to the namés of witnesses, I hope yéu don®t do that.
That would confuse what we ﬂa#e done with 16, Why don®t we just
leave that out and forget it? I thought wg»had taken care of

that. We go on to the next question, which is documents.
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I suggest, Mr. Chairman, %hat.%ﬁis is what we should
do now: We should add to tﬁ@ end of Rule 33 the following:

"A party way reguire that thevre be attached to the
ansvwers coples of such of the documents spseafisé in Bule 34 as
are relevant to the answers required, or that an opportunity be
afforded counsel to examine the documents at some reasonable
time and place."

DODGH: And, if he 5@@1@@@, to make aagigs;

MR,
DEAN MOBGAN: "May examine and take coples.”
 PROFESSOR MOORE: Judge, don't you think all this
would be aehaeﬁaé by Jjust s%rikang out the “good cause” r&@gira«
ment in Ruie 34 and leaving it to the adverse party to move
for a protective order? |
JUDGE CLABK: That is a good suggestion. Yes, 1 do
 think it would. |
You didu't mean to leave in the requirement f@r an
order, did you? You strike out the good cause and the order?
PROFESSOR MOORE: Yes. | »
MR, DODGE: It would be subject é@’th& Baue ?&gﬂi?ﬁw
monts as Rule 11; is that what you meant?
ﬁsﬁﬁ HMORGAN: Ve are talking about 34 ag%.
.ﬁhy don't we finish this first, and let 34 go, and

then decide vhat we want to do with 34,

- JUDGE CLARK: Of eﬁnrss;lwf. Moore's suggestion is -
relevant. If you strike out the good cause, you don't need

this,
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DEAN MORGAN: aulé 34 has a lot of other things in
here. You can go into premises, and so on and so forth, with
orders. It applies to other things than documents. It applies
to chattels, and 80 on., It is a wider rule than this one,

JUDGE DRIVER: Under 33 your idea, as I understand it,
Judge Clark, is to péﬁﬁiﬁ the production and e@gyiég of documents

;.ea interrogatories under 33 without getting a ﬁﬁ&fﬁ‘aféﬁf, as

:*awragair@é gﬁder a4, | | : _

%x ,@ﬁéinaéﬁ MITCHELL; What about the simllar pgavisiéa
when you are just taking a deposition? What have we éeﬁg with
that? intag§egata¥ies are just one form of s deposition. In-
stead of an oral deposition, it is a deposition made on written
iﬁi@??@&%ﬁéﬁi&ﬁriﬂ$%§aﬂ of 9ral.‘ That is the ealg éifgaréaaé,
a8 I understand it.

What would hagpen'%é your production of daeumsﬁtﬁ'if
you were taking the deposition on oral interrogatories? Is
that taken cave of? | |

'»Qﬂﬂﬁﬁ CLARE: I think that won't raise any question
novw. That is covered, really, under Rule 45, Subpoena, That
deesnﬁt>eaétaia any limitation gbﬁ;'aule 45(b), you mee, is a
~ provision for s#bpéena for the production of documentary ovi-
donce] and (d) is the subpaegé in connection with éspaéiﬁi@ns,

7 QEA1E§é§ MITCHELL: That ansﬁéfg my question, I?hi&k.
 Let's go back to Ruls 38, . |
JUDGE CLARK: I guess Mr. Morgan or M, Qﬂé%ﬁ-ﬁ@?&§v

the adoption of this provision.
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DEAN MORGAN: M¥r., Dodge made the motlon, and Judge
Pryor seconded it., I call for the question,

CHAIRMAN MITCHELL: That is an addition to Rule 337

DEAN MORGAN: Yes, sir.
CHAINMAN MITCHELL: About the production of doguments
and granting leave to make copies of them?

DEAN MORGAN: To add to Rule 33 vwhat the Reporter

DEAN PIRSIG: Eight‘z agk a'queéti@u of grg’gaggaa
there, |
Iz it your intention to leave for further eansié@réw
tion these other items which would appear to be wishiﬁ the
policy you snggésﬁ, such as papers, books, and ié%teﬁs,,whigh‘
now appear in Rule 347  If you make this change in 33 and
limit it to documents, then you have cause required as to
these other items I have mentioned. , |
DEAN ﬁﬁﬁ@gﬁ;% After you finiﬂh 33, then you de%@gmiﬁé-' “
what you want to do with 34. “
MR, LEMANN: What is the amaaémgn%;,exaatly;aaaw:pxgﬁ»
posed to 33% | rl |
MR, DODGE: That the first proposal on page 6 of the
ﬁap&rtér*& suggestions b@ éisapﬁrq?aag
~_ DEAN MORGAN: Be deleted. |
'§§3,§e§§33,'§hat,iafthe §i£3%53w9 lines .,

MANN: How about the first paragraph of the

suggestion on page 6 for Rule 33: “Bubstitute for the second
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gentence the following"? What have we done about that?

JUDGE CLARK: I thought you disapproved it, If you
haven¥t, I shall bs glad to make another speech in favor of it,
because I think it is a very good idea,

MR. LEMANN: I think the first suggestion was dis-
raypraved yasteréay. That wags ny unéersgéndiggg I didn't want
to leave the Reportex uaéa?raay possible misappreheasian;

JUDGE CLARK: The Reporter asked the ragprﬁér‘&é?e;
séﬁé concluded that he couldn't be under gisapyreheasiaa,
although he would like to be, |

335 LEMANN: I concur in that, Then we come %o the
(éast of the suggestion on Rule 33. You are deleting the first
1ine and the fivst £ive or six words of the second line, as |
1 understand.

MR, DODGE: That is right,

MR, LEMANN: ?e@ are going to leave in the rest.
Where are you going to put in this copy business? ﬁew’a§$
you going to do that? |

MR. DODGE: The substance of the middle part of that
paragraph, as modified by the insertion of "copies" instead
of "originals,” and by the $1ternat&ve right to give the
interrogating party thé right'te examine the e?ig£na§§q

MR, LEMANN: Wouldn't he have that?

MR. DODGE: That is the practice in Massachusetts,
and it has been very satisfactory. |

JUDGE DOBIE: When he examines them, of course he can




make coples,

KR, LEMARN: Are you going to specify that you only
need to furnish coples, or you must furnish the originals, under
this Rule 337

MR, DODGE: He must annex coples, § @@uzén*t tie wup
the originals by pulting them in €his rui@. |

MR, LEMANN: All vright, if this rule only raqﬁi§e$ 
- annexing copies at that point, them it could go on and put in
.ééméthéﬁg about ingpecting the originals, aand sren't you
really meeting the point I think Judge Driver or someone asked,
about the effect on Rule 347 You might as well comsider that
right now, If Rule 84 is nmended to inspect original documents, -
are you golng to change that if you make this @haﬁge?

JUDUE DRIVER: It is an alternative method, I think,

MR, DODGE: Tt 48 an alternative method, It involves
books of sccount and all kinds of thiggs.
MR, LEMANN: There is an s#a?léggimg in the rule.
§§, DODGE: Two dgﬁferga% m@taéﬁs. |

CHAIRMAN MITOHELL: May I ask a question about this

thing? It strikes me ~- I may be wrong about it »nf%ﬁat’aula 34
is iimifad, or was intended to be 11&1%@@,_t§ cases where yéu
want to get at the é@eumenﬁé and you are not taking aﬁy.
é&@@éiﬁi@a or submitting any iatarreg%teﬁ&aa@ It 48 an inde-
pendent, separate way of forcing the other zazlaw,t§:1§§:y§a 

~ #ee some papers gnﬁ é@ furnish copies of them. What we do in

33 is to prescribe the practice for producing documents where
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you are submitting interrogatories.

‘ DRIVER: Am I wight, Mr, Dodge, that youwr ides
about Rule 33 is that if you annex a vequirement that coples
" of documents be furnished in answer to interrogatories, then
you have to make some provision for the thousand pages of fine
print that the document might be, and yé# eaﬁfﬁ reguire & man
to give a copy of that. In that case he can show you the
e original and give you an opportunity to egaﬁigé it ané mwake n
éégy ycﬁrssifg | | |

MR. DODGE: Yes,

JUDGE DRIVER: Isn't that your point here? If you
are golng to reguive copiles, you have to make provision, where
'iﬁ would be too burdensome.to make a copy, %hat‘ﬁhs original
be produced undey Rule 33,

| MR, DODGE: 1 think the alternative is universal. It
isnte whether it is & short document or g@%, although of course
it is particularly applicable to long ones., 1 think our ﬁﬁﬁrﬁs
have séi@ you san't vequire the other side to make copies, He
nay 1f he elects furnish you with a copy, or he may give you an
egpar%anity to examine it and wmake a copy for yourself,

CHAIRMAN MITCHELL: Before you vote on anything in
aéaﬁastiea with Rule 33, are there any additions or deletiens
or alterations? 1 think the Reporter ought to state exactly
how the rule will read when it is corrected, There has been a
~ great deal of confusion about various paragraphs, and I wouldntt

know what ls 4o be done.,
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MR, PRYOR: I think Judge Clark has it.

JUDGE CLARK

L

I have it, and I want to read it again,
but before I do, I want to raise one guestion along ths line
of Dean Plrsig's inquivy. | |

I had put in "such of the documents specified in Rule
34 as are relevant to the answers ?@ﬁﬂi@éé@” By that circualio-
eution, 1f you want to oall it that, I had hoped to make it
’x:;Broaé@§ than simply a document. I have tried to igczﬁé@ sub-
stantially all things under 34. It is possible that that
language «-

CHAIRMAN MITCHELL: You wouldn’t include in that,
would you, tangible things? _

JUDGE CLARE: ié seems too bad thaﬁvﬁhis should be |
restricted to only a mé%ter in written or printed form, At
| any rate, lot me read it, and you can haée that in miod as I
read it. This is the way it stands now: Add at the end of
Rule 33 the faiiawing& |

YA party may reguire that the@é.bé attached to the
| ansvers sspies of such of the documents sgeeiﬁied in %als 34

a8 are relevant to the answers required, or that an opportunity

'B@ afforded eaﬁnsel R | pﬁﬁ in "counsel." I wonder if it
shouldn®t be “the par%ieg,“"

DEAN MORGAN: The imterrogating party is what he
suggested.. o | |
| JUDGE CLARK: " -~ or that an opportunity be afforded

| ﬁhe interrogating party to examine and take coples of the
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documents.”
MR, DODGE: That is the idea.
| MR, LEMANN: How can you do that? 1 answer by sayiﬁg
 that "I ﬁeraby‘éemané'ﬁha% you furnish me an opportunity," and
- you don®t say wﬁen or whera.
MR, ﬁOﬁGE:’ The interrogatory éan be answered,

"aame the time and place.” That is the way the inﬁarrégatéry

| “iﬁ’is answered, by naming the time and place whore the inﬁer?egata

‘fing party may examine and make copies./

MR, LEMAKﬁi 1 think you would have to word yaur rule

" accordingly.

JUDGE CLARK: " #* % % or that an opportunity bs gimﬁ

L sd the interregatiag ﬁarty ‘¢o pame the time and plaea“?

| MR, LEﬁAHE* Requiring the adverse party te a&me &

’tim@ and place at which the origina;a might be examined,_' ,'
MR. DODGE: That is, the specific form of the

interrogatory is, "Annex a copy to your agswers or Name &

'timé and plaeé where the interrogating party may examine them."'
DEAK PIRSIG: It seems to me wé'afa going to get inﬁe

‘trouble 1f we use the word "documents” in Rule 33 to mean some-

thing diffafeat than it does in 34, As now proposed, "docu~

ménts" would exclude the other items indicated in 34, It |

'aceurs to me that what we are doing is really deaiing with a

question of discovery and production of documents separate

from interrogatories, and that we might approach this from the

standpoint of changing Rule 34, possibly with separate
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divisions, one of which would provide for discovery @iﬁ&@#ﬁ an
order of the couvrt, which would lnclude documents, papers, Looks,
and other items which we feel might be reguired without any
ghowing of cause; and have other items, such as possibly in
suﬁéiviﬁiea {2) of RBule 34, requiring an order based on a show-
ing of cause. It seems to wme we would ﬁé?@ & clearer-cut rule

on the discovery of documents, and not related to an interroga~

'-=‘ tory, which gserves s somewhat rolated but different iﬁngtieaq

I agree with that suggestion, I think
otherwise you are going to have an overlapplung between S%xagé
34, and possibly & contradiction and an attempt to reconcile it,
1t seems to me all this matter could be covered in 34, shi@h'
could be recast so0 to provide, particularly if you are going

to elininate the rg@uirﬁﬁaat of 5 notion and order, and I think
the Reporter has made a good aasé for doing that.

You ¢an get a gubpéaaa duces tecum, although I see
you cantt get one without an order, Mr. Reporter. So you do
hava to have an order f@? 8 subpoena duces tecum in a&gﬁsﬁﬁiég
with a depomition, Am I right? | o
‘ DEAN MORGAN: No.

MR, %Eﬁﬁﬂﬁg Wrong. o 5
DEAN ﬁ@ﬁﬁaﬁ: Look ét_és, and I think you»wiii-see'%x
’ g@u don't have to have an order, - ' i

| MR. LEMANN: ?he iast sagisenea of 45(d) (1), ,"A sub»
'ﬂ poenn commanding the production of deeuagg%a%y evidenas,upan,

the taking of a deposition shall not be used %;thent_snzegéeé‘
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of court.” We struck that out?

DEAN MORGAN: That is right, without orvder.

EMANN: Then 1 think that supports the suggestion
that the ordexr should come out in 34.
1 move, Mr. Chairman, that this matter be recommitted
to the Reporter with the request that instead of amending
| Bule 33 as §$agased, he recaxt Rule 34 to eliminate the require-
’;w¥ggnt;ef a motion and order, and cover the thought that wga':f' |
';Etagﬁad to bﬁ.eéﬁeraé by Rule 33 with proper provision Scw
coples,

DEAN MORGAN: I think it will always have to be with
reference to writings of some kind, You have other tangible
objects here, You are not going to make them attach tangible
objects,

%Rg LEMANN: No. It would bave to be documents as
now in Rule 84: “documents, papers, books, accounts, letters,
| pﬁe%egrgphs; objects, or tangible things, not privilegeé.“."

| DEAN MORGAN: ~Tangible thinge not privileged. A 10Go-
motive would be a tangible thing not ﬁriviieged;

MR, LEMANN: I waslleﬁk;ﬁg at our original lsngaaga;

DEAN MORGAN: You aaa:haée 34 for inspsction of a lot
of things that aren’t in this, |

CHAIRMAN MITCHELL: Let me ask you something. I made
the statement a minute ago that my conception of 33 and 34 was
_that 34 was intended as a method of getting gt,deeumﬁnts and

| tangible things, and what-not, independent of any deposition
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or interrogatory, and you say you want %o change 33, You have
a deposition provision in 33 based won writien interrogatory
with no provision at all for produsing documenis.

Would you accept the amendment we bave made to 33
which allows you to require their production in connection with
& deposition on written interrogatory, and then go over to 34

end make this just & simple alteration in that, independent of
. any deposition or interrogatory? | | o

' MR, LB

AN : Firat I would seay 1f 34 is smended
properiy, iﬁ would gover all that vou are now piagaiﬁg'ﬁa do
and in a wore logioal way than putting it in interrogatories.

CHAXRMAN MITCHELL: 34 hasn't anything to do with

interrogatories,
MR, LEMANN: X know it hasn't, but it has to do with

exanining documenta, which is what #@ are talking sbout. We

ave talking about examining documents.

EA R

CHATRMAN MITCH

it z§ nas to do with interrogatories
or depositionw. You 8till have your provision for intervogator-
les, written and @?é& éa@aﬁiﬁiﬁas; %ith_ﬁa'pr@visiag at all
about producing papers in connection with those depositions.
Why not leave it that way and just make it clear that Rule 34
iz an independent proceeding and has no connection, necessarily,
with any interrogatory or depositions, which is really
what it was intended to cover. |

MR, DODGE: ?haﬁ-w@uiﬁ b myriéaa entively, %ééagsa

if a man wants to go beyond the scope of the interrogatories
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-end szamine objects and things, and so forth, he should also in
that proceeding be entitled to ask for the production of docu-
nente, too.
CHATRMAN MITCHELL: Of course.
HR, DODGE:; An alternative, m@r@.eughggsgﬁg method of
getting at what he wants, f

JUDGE CLARK: I think it is possible to follow Monte's
- idea., Let me ség 42 ¥ can visualize it, I don't know which is
q%ﬁ@ better, I should say if you were going %o put everything
in 34, you would want to do this: First, there would want %o
be at least three parts to 1t. @aa‘waﬁld be a general g@@?ié&ea
for the production of documents, without court ovder, which arve
relevant, and so én;

A second and subsidiary provision to that would be
that that request could be made in connection with other of the
~ discovery proceedings, notably the interrogatories,

The third one would then be a provision for a court
order to cover entry an'lgné>aaé'ge$a;b1§ your locomotive case,

L4 ahﬁ@lé‘sﬁpgasa; a8 I look at it now, that you
g?@bsbly nséé the court order, don't you, for the eat?y on land?
That is subdivision (2) of 34. I should think possibly you
don*t need it, but it;weuld be a iiﬁtla better to go on with a
court order, | |

1, therefore, you may need the court order in that
4'sag£ of extrens aasa,ayguawegié have to make pﬁaﬁi@i@n for 1%,

Then 1t night be used in ath@£ ¢as§§£i§é?erﬁh&ﬁ;w&ul@ facilitate
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the getting of the particular thing,.

' 80 I should think that would be the way you would
work it out 1f you wore going %o, the three parts, as I ggi@:
{1) The general broad production with no court order. (§§ A
specl fleatlon that you can use it in connegtion %i@& interroga-
tories, and o on, That might be uné&rséegé, but 1% would be

“much clearer if 1% were speciflied that you could, Then (3) This

”a ‘ﬁ§w rathér limited court order, but necessary in a paxti@algf

Case,

MR,

DODGE: That i a complicsated way of handling
the matter. The motion relates only to Rule 33, and if it
is carried I don't see why you have to amend Rule 84 at ail.

MR, LEMANN: What ave you going to do about documents,
88 Dean Pirsig asked? |

MR, DODGE: If a man prefers to go through the cuwber-
samé proceeding of a motion in court, he may apply Rule 34,

MR, LEMANN: 7You can take “motion" out and “order®

out in 34 as an indepeéndent suggestion,
MR, DODGE: I suggest that you do not take it out

as to tangible things, real estate, and so forth,.

GMANN: What ave you going to do, then?

, DODGE ¢ _&aave it the way it is., It won't make any
~ trouble,

CHATRMAN MITCHELL: I think the simplest way is to add
to Rule 33 the provision that you can raqgire-the_preéuetiaa;af

documents, as the Reporter suggested, in ﬁ@nﬂeﬁﬁiég with
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would be to put 8 clause

but you get documents. The otheyr thing
in 34, not changing snything ig it oxcept to say somehow that
independent of the interrogatories or depositions, yguirssa§%
to this court proceeding to get hold of ghg tangible documents
and other thiags without taking §§§@$$§i§ﬁe

MR, PRYOR: I suggest we vote on the motion on Rule 33

 that Judge Clark has read.

CHAIRMAN MITCHELL: This is all hooked up together.
0f course, if we make the amendment to 33 as proposed, then we
ave through with the idea of recasting 34 entively.

DEAN PIRSIG: 4Am I clear, then, that as to any item
that falls within the category of papers, books, acgéangs;"'uy
letters, and photograpbs, you could not raise any question with
respect to those in counection with interrvogutories? It weuld
oBly he.ﬁiﬁh regpect to "documenis,” whatever that msﬁnﬁ}i /L

CHALRMAN MITCHELL: ¥ see your point. It is not

slear to me that there should be sny limitation in 33 as to
anything except ﬁaagibi& things. |

MR, PRYOR: X ﬁﬁﬁlé'hﬁ§ﬁ no nbjégséﬁn to igéluéiﬁsg
in sddition to documents, paspers, books, and those things, as
far as that is conserned.

DEAN MORGAN: All the documents mentioned in 34. It
refers to 34, | |
| DEAN PIRSIG: But the word “documents” is used 1#-

Bule 34 as distinguished from that.
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DEAN HMORGAN :

Do you want to say "all the documents
and papers mentionsd im Rule 34," or “documents, books, and
papers™? |

PROFESSOR

MOORE: What about photographs? Unless the

 ianguage parallels 34, you asre going ¢o run into trouble as a

matter of construction, I think,

- MR, PRYOR: It can®f g&gallsl it, because 34 gaés*
- into a lot of thinge that 33 can't deal with. |
- PROFESSOR MOORE: I mean parallel it as to é@eugsgsﬁ,
books, papers, accounts, photographs, ' :
CHAIRMAN MITCHELL: It doesn®¢ do any haym to meet
the thing by_?ageaéiﬁg §h§% sentence in 33,
MR, PRYOR: Surely.
CHAXRMAN MITCHELL; That would be the solution to that.

His point is a good one, If you just sald "documents," then
the question would be raised, by comparison with 34, whether

| %h&% inciudes books, accounts, letters, photographs, gagéfs;'ﬂ
JUDGE ﬁ@BiE:‘ Iin other words, you want %o use the same
. Janguage in both rules, | |

CHAXRMAN MITCHELL

| ; With the exception of @xeieﬁ&ﬁg
such things as objects and tamgible things.

JUDGE CLARK: There would have to be some slight
change., You don't want to usé the wagé "designated” ﬁs?é,
because you don't know what it is going to be yet. The pro-
_vision here is, "that theve be attached to the anawers copies

# % % am are relevant to the answers required" to the
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interrogatories. As yet you can't be ezpected to designate,
bevanse you are trying %o find oul vhat they are.

CHAIR HELL: Why not take one thing at a time

%@%@g ney. L vas called é& for a motion to amend 33 by adding
that clause 8% the ond of it to call for documents ip conpecw
tion with intervogatories. That 1s to %é made broad enough o
cover all the docummeniary matters referred to in 3&.. A11 in
nf@@@f of that say "aye." That is agrﬁ$§ to.
E Now, the next proposal, mine would be in the csse of
8¢ to make 1t clear that you can say, independent of Q@@@@i@
gions or iﬁ%é??@@&%@%i@@, you way wmove %hé court for an order
. &gé all that sort of thing., That is ny conception @iﬁ&@ﬁ
1?% was iﬁ%@@ﬁ@ﬁ‘ﬁQ do, 1% bhas a0 welation, g@e&%&@xaz§; 0
any kind of dﬁ@@ﬁi%i&ﬁ or intervogatory. lii is an inﬁ@?@@@@@%
procesding to get at somwthing., You would make it clesy and
segregate 1% fﬁ%ﬁvéagﬁgﬁéiﬁa'aﬂﬁ interrogatory by saying BO
v ia'%§@ xuia_iﬁ%@i§,  Why not leave it for a court opdey? What |
is the harm? |
§§g§>§§ES§§: It would be only the case wherse he
éeeié%s that there i& no other rsaﬁag~§@r an iat@w?@g@%@xy:V
"~a§£@§ﬁ discovery, In that event I would sssume the sawe reason
for eliminsting a showing of @ansa»ézigtﬁ a8 there is for the
'1§%%§w@gat@ry'§§§@§§gayiag it. | |
%ﬁéﬁ%ﬁéﬁ %EE@%E&&;' If you are g@iﬁg,t@,sﬁgiké out the
~ motion, you would have to say you would have to §s$v$:§@§§@$e

DEAN PIRSIG: You would s¥ill have the job I suggested,
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of separating those items which vequire good cause from those
which would be reguired merely on notice,

CHATRMAN MITC

HELL: You have amended 33, What do you
want to do with 34%
DEAN PIRSIG: I would like %o see Mr. lemann's motion

renewed at this time, if it is still in order.

MANN: These ave stylistic %a%tezs,eifégi sﬁgggse'

ﬁ asaéh man has the way he would do it,
b DEAN PIRSIG: I think this is something more than
stylistic at this stage, even in the light of what we have done,
Now, 1f our action which has just been taken is adopted, you
gaﬁ obtain a discovery of these documents, papers, and so éag
without a showing of cause, if it is part. of an interrogatory.
You can not do that, as the rule now stands, without an inter-
ragagerﬁa

MR. LEMANN: I think it is foolish, myself, but
eminent members think that we should leave 34 as it é%aﬁé& aﬁé
say, it ?aa are faaiisﬁ enough to try it under 34, you deserve
to hava’te get a motion and order. If %h&‘ruzag don't read |
together very well, why are we going to bother about it?"

1 see that is & plausible point of view. It wouldn't

appeal to me.

JUDGE CLARK: I should like to suggest that I, myself,

good cause” go

really would like to see at least the words "fov
out, because it sesms to me that the courts just don't know

what they mean., It is very difficult to know ﬁﬁat is good -
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cause here, V?QR will notice that later on in the body it says
gny “which constitute or contain evidence relating to any of
the matters within the scope of the examination garmit%aé;by
Bule 26(b) and which are in his possession, custody, or control”.

What is good cause beyond that? If he is a bad actor
and yet it is relevant evidence, egghﬁ‘hé not to get it?

MR, PRYOR: Don't you take cave of that question of

Y, %ﬁaﬁ is good cause by yaur proposed addition at the end of 84 at

tks bottom of page 67

JUDGE CLABK: I had supposed that that was going to
fail, because, you know, Mr, Dodge raised objection to the
certificate on Ruia 38, and I should suppose the same objection
would be raised herve,

Mr, Pryor's point is that I have covered the matter
of good cause by my suggested addition to Rule 384 at the bottom
of page 6. I have,

CHAIRMAN MITCHELL: Rule 347

JUDGE CLARK: I would suggasﬁ'ﬁhat something be done
as to good cause.  Aunother way to do it would be to strike the
damned thing out. You can still require a court ovder, but
the court order is for the production of relevant evidence,
without this requirement of good cause. |

CHAIRMAN MITCHELL: Of course, in 34 you have some-
thing abautigeteing 2 iieeaSe“te go on a man's property, his
_ land, and to inspect and measure and survey and photograph.

I think you ought to have a court order in a situation
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like that.

JUDGE DRIVER: You would have to have notilce to the
othey party. é@m&ﬁaéy would have to settle the time and place
and where it could be done, and so on. I should think an order
would be a logical method.

JUDGE CLARK: How would it do %@ do sowething like
this at the beginning sentence in Rule 347 Say:

"In addition to the right to obtain the production of
éﬁy document or thing for inspection in connection with an
examinetion under Rule 26 or intervogatories under Rule 33, any
party may move the court{ for an order upon another party" or
“éévsrge party," and theu go shead, "$o produce and permit the
inspection,” and so forth,

CHAIRMAN MITCHE

LL: I think that is fine,

MR, PRYOR: That is all right.

JUDGE DOBIE: Strike out "for good cause." |

JUDGE CLARE: That leaves out the "good cause." It
does two things. That provides that this is in addition to
other rights. It leaves out a separate indefinite requirement of
good cause. The body of the rule vequires that it must be
relevant under 26(b), and I should ﬁpﬁnkzshat ﬁﬁs'gll‘thgt was
needed,

| CHAIRMAN MITCHELL: Is there any motion on that pro~
posal? | |
MR, PEYOR: So moved.

CHATRMAN MITCHELL: All in favor of this last proposal
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of the Reportey foy an alteration in Rule 34 say “aye™; contrary.

That sgems to be agveed $o.

JUDGE CLARK: This would cover both 33 and 34, I have
- certain detalls that I want to bring a§@

1s there any suggestion vwe ought to make as to whethey
g party should get his e@# statensnt or éﬁe? That happens (o

be the kind of question that has produced some trouble in the

ﬁﬁ¥ é$strié% courts, too. The natural case is that a'eiaiﬁ*a§§“§

a ?%&its a8 party and takes a s%ateaaﬁt at an eariy date. %he?éu

| 5g$ﬁew, when he employs & lawyer, the lawyer knows he has given

a statement to the claim agent but doesn®t know what it ia.

Is that s part éf_%k@ lawyer 's work product or gze;aéstiéﬁ for

trial, and it can't be obtained? |

| sréaiiiﬁaz;ig would the provision that we now divected

bé added to Rule 532133 the Hickman prévisiegg we might call i¢,

aake 1t less clear that you could get ﬁha statemant?

| My final suggestion is, ought you not to be able to

got the statement? VWhy shouldn't you? Why isu't that aéa of

the masi,é&si?aéia %higg&,tha@ you ought to get? How can counsel

prepare é,saaé ia the dark if he knows that some statement is

outstanding againet his client but doesn't know what it 87
8o, query: Xf we should not provide, perhaps in Rule i

33 or possibly in 30(b), somewhere, to make it clear that the

things vou can obtain would include the written statement.
MR, LEMANN: I was going to ask whether the limita-

tions embodied in the Hickman rule in 30(b) should no% appear
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gomewhere in 33, because you have written ia the Hickman rule
under 30(b), but that relates only to oral depositions, Are
you golng to be required %o disclose under 33 the things
that you gounldnté %@.ﬁagﬁir@é to do undar 30(b)?

PROFESSOR MOORE; 30(b) is applicable to Rule 33, Wr.
iemgan the last sentence of 33, ;

EMANN: VYes, I seg, That answers that.

I am sorry I was tied wp for s moment.
Was that all settled?
CHATRMAN MITC

BLi: It was not settled, I was trying
to figure out where that kind of language should sppear, whether
in 30(b), that is, ﬁggésiﬁicag upon oral examination. ’iﬁ §®§§%
ably would be appropriate in 34, but that is not in connection
with any deposition or interrogatory. That is an independent
proceading., | |

- Would you not have to resort to that to get a copy
of & statoment made by the plaintiff o » clalm agent?

iéﬁaﬁg CLARE: I would 1ike to bring up two eﬁh@r
things, too, |

. CHATRMAN MYTCHELL: lLet's settle this one thing..

A prospeciive @1&1&%15? or an actusl plaintiff has given 8
statement to & ai#im agaut Q&th§é§ his lawyer seeing what it
71%, and he wants to getniﬁ;aﬁé,leak‘at'iﬁg Tou say there is

gone difference am

ong the judges as to whether he can have it
or mot, You want it settled, don't you, as to whether he shall

have that, agd_ﬁﬁgﬁzﬁﬁl@gﬁgaﬁ'eught=§e be put in.
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K

¥R, PRYOH: Does that belong in pre-trial?

MITC

CHAIRMAN ELL: You might not have it at pre-trial,

JUDGE CLARK: I vas g@iag to say, I wondered 1f it

didn’t veally come properly in 30(b), because 30(b) is the pro-
tective order provision, and that is ?h@?é we are about to make
" the provision that you %ﬁ%ii pot get a&ré&in things, That is
‘the Hickman provision, I should think it would be therefors
~_ reasonable and logical to say that where you are saying you
wéﬁall not g@t4gﬁgk products, and so on, this does not extend
to &%g%&aéﬁﬁs of the parties,

CHA TRMAN

MITCHELL: Before we get to that, let's
. -decide what the answer is going to be to the guestion @f;@ﬁsﬁheg
?é@ are going to get it ov not. All those in favor of |
#ixzing up the rules so that if the plaintiff hes given a state-
ment to his adversary, he can get & copy of it or have the
origingl to examine so his lawyer can find out whether he gave
'-ﬁﬁa case &Way'@r not == all in favor of having him have |
ﬁﬁa privilega gf getting that document or copy of it, say "sye“;
opposed, "no"

e %h@r@ vas a division ...

JUDOE ELaﬁg 9% you ?&ﬁﬁ*f& aak for a show of hands?

CHAIRMAN ﬁf@%ﬁﬁ&&s Yos. All in favor of letting the

'f plaintiff see ﬁis_gﬁﬁﬁsmaﬁ% @é'géﬁ a ﬁé?g~ef'§t, raise their

’ §1@§§6@f §§a§@ @@péSﬁég The “ayes' have iﬁg

MR

a%%%xg ﬂgsn*%:tﬁai docunent covered ay'xuléslsg

aaé 34 ﬁ@@, angﬁgy?




EAN MORGAN: Yes.,

CHALIRMAN MITCHELL: The courts disagree about thad.

JUDGE CLARK: That is righ€. Mr. Wright tells me that

in seven oages they allowed it, and in six they dida‘t,

PROFESSOR YRIGHT: Page 67.
 JUDGE CLARK: Page 67 of our summary. It 46 in the

.~ middle of that page 67, with a citation of the cases.
§§§§ﬁ§ cames have refused $o alley a party to get his own
gtatenent, In othey cases they have sllowed plaintiff to

géﬁ'hig own statement, although in somwe of them the siveums

7 gtances were such as to meet the most rigld requivement of good

cause.

Mooré aiwgues very forcefully that no showing of gégé

cause at!all should be required,
| MR, PRYOR: If you are going to have such a §§av§s§e§, o
oould it not be inserted inm Rule 33 in connection with the list
of %kings theye, §§§@fs and so forth, including a statement éf
the party previously g3v§a a§ to the facts in the case?

JUDGE CLARK: I think it could go there, and it might

L3

’ be completa, This is, of course, nov o guestion of style.  ,
Think back @ moment, At the top of my page 6, the Hickman
reguirement: | , |

"The court shall not order the production or inspec-
tion of any weitdng ﬁbﬁaiﬁﬁé-9&7§?@95§§5;§?“%h§ adverse perty,

his attorney * # # in snticipation of litigation  » w9
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?é@ can ses how this statement ??@%ﬁy thoroughly falls
in line with éﬁa% langéagaﬁ Henoe, it would seen to me rathey
logical, if you don't want it included, to take it out right
here, bscause that language, 2 you see, ie pretity imclusive,

CHAXRMAN MITCHELL

: Why make a man resort to & written
interrogatory in ovder to get a copy of §i§ statement?
| All those in faver of putting i¢ in Rule 30(b) as
_ the Heporter suggests, say "aye"; opposed. That weems to be
carried.
JUDGE CLARK: Now I want %o bring up two or three
th&agé; and I think they ave best fo be considered 13‘30{b§._.
May I, without perbaps retracing steps too much,
bring up again the question of expense or undue expense. We
did decide not to nake asy addition of that kind, but that
s h@f@?é e aéd voted in the Ezekmaa-gzﬁvisien. If we ave
going to make a change in this rules~% think there was perhaps
8n argument that if ﬁéawérﬁa*ﬁ going to touch it at all, we ,‘
didn't need to insert this, but 12 we are going to make a |
change in it anyhow, as we have now voted, don®t you think |
'perbggs it would be a good idea to relieve people's ﬁ&aﬁg Bome-~
© what by putting that in? | e
3&; §QE§E:"£§ %ﬁaﬁsxuls? |
JUDGE CLARK: 30(Db),
niAKvnéﬂﬂéﬁz' The first part of 30(b).
PROFESSOR SUNDERLAND: Just add “expense.”

JUDGE CLARK: @x,,iifyeu‘iigﬁrzhg_Laaisi&na.gxevisian,
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“ﬁnﬁu@ gxpense.” 1 have no particular choice op that at all,

CHATRMAN MITCHELL: Didn®t it come in the last line
of 30(b}, "o protect the party or witness from annoyance,
‘embarrassnent, oF @?@?@%ﬁé@ﬁ“? Yihere we have tried o get
the exponse item in beforve, that is where we tried to put it.

MR, PRYOR: I move the vords “g§éue expense” be in-
¢luded theve, | |

DEAN MORGAN: Second the motion,

CHAIRMAN ﬁiﬁﬁﬁ%&%z' All in favor say “ags,“; That is
agreed to, \

JUDGE CLARK: There is another provision in this

: gonnection that isn't in, and thore has been a good deal of
discussion ahauﬁJiﬁf I am not sﬁ-snfavﬁﬁae it is necessary,
bgcause it saaﬁs to me implied. On the other hand, if we are
giving suggestions to the district attorveys, it a&y'bé worth
copsidering, That is the question that the court has the right
to eﬂégs'prégﬁity of taking depositions. There seems to be »
good deal of discussion and poseibly a liﬁglé tunult in what
is eaiisé,tha race for the taking of depositions. Parties
§§paréntly ave striving for that & great deal, o :
-Bome courts appear $o have ruled that it is just s»
guestion of %ﬁé gets theve first. 1t ought not to be %hai, 1 -
| think, 1 think the court has clear yewér otherwise.
Do you have the cases on that?

PROFESSOR WRIGHT: Page 56, and 87 at the top.

JUDGE @iﬁaﬁg~ ?agas 56 and B7. Query: ﬁh@th@? it
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might not be worth while %o specify heve -~ I think the judges
bave the power now, but they don't seem to be using it -- that
they may order the priority in the taking of depositiouns.

JUDGE DOBIE: Do you vemembeyr what the Btover case was,

Just briefly, "a horrible exm

wple of the race of diligence."
1t may not be important. |
| Jﬁbﬁﬁ CLARE: We will get it vright here. 1t way not

'»4_h§.§ suffiodent snever to this oriticism to point out that
ﬁé@%hiﬁg ig the rules regquives ﬁh%s f&l@,@i priority. §§ma
judges have bééa flexible in thedwr yugiggs, but others have
adheved strictly to the rule of priority in the face of circum-
stances which made a different course sedm more just.

Out in Minnesota they say that is the most easily
 discernible abuse, |

DODGE: ?h&%,@%g@ of our doocument is tais on?

uR,

JUDGE CLARK: This 4s on oages 56 and B7. It starts at
the middle of page 56, with a reference to ﬁhé cases.

CHAIRMAN MIICHELL: It seems to be well recognized
"§haﬁ there ia a jockeying for g@giéi@a going on to see which one
18 the #irst to examine the vitnesses, I don's know why they
fsﬁaﬁlﬁ be in a huﬁgy; ba;ﬁ§§sg gfgg: ﬁafygﬁ think it @ﬁghﬁ'ﬁé
be regulated; that %&s«eaést eughﬁsﬁaah&varge§§r.%§ ﬁégulaié is?

JUDGE CLARK: zithiak the ééaﬁﬁ probably now has the
power, but some of th@ae,geagés»apggféﬁtiy don i réazige:it;f

JUDGE 9&33?%, That is what Ki?k?&%?i@k_ﬁ@ié'iﬁt&é

Stover case. "Phe ovdes in which gaﬁﬁiéa shall take éape%itiaag
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is largely in the discretion of the court, though the parsy
having power to demand Eillvﬁgéiaafily be g@?ﬁiﬁﬁg@ to proceed
Afiﬁgﬁgp
| JUDGE CLARK: Here is a g@a@%sgéléaggasﬁiﬁn, and 1%
might well come in Rule 30{a) instead of (b), although either
one of these is a natural place for iiq»g

Rule 30(a) Notice of Examination: Time and Place,
 This could ba added to (a):

"Phe court may regulate, at its discretion, the time

and order of taking depositions % # %9
CHAIRMAY MITCHELL: Rule gﬁtg)?

JUDGE CLARK: Subdivision (a) of Rule 30:

"The court way regulate, at ite discretion, the tinme
and order of taking depositions as shall best serve the ocon~
venience of the psrties and ﬁiﬁa@sses; i§ the interest of "

Justice.” |

CHAIRMAN MITCHELL: You say "shall" or "may"? |

o 1§?§i§ CLARK: "The court may regulate, at iﬁ%‘éiﬁ#

cretion.” Perhaps the language might be changed g?@aﬁd @ 1ittle,
CHALRMAN xitaﬁﬁhhai Yhat is it sow? ’
JUDGE CLARK: "The court may regulate, at its dis-

éraﬁi@ﬁ. the time and ovder of taking depositions aﬁ;ghézl best

serve the convenience of the parties and witnesses, in the

intevest of justice." S o §
CHAIRMAN ﬁi@ﬁﬁghag What is your pleasure with %hgt? : 3

MR, PRYOR: You would add that to 30(a)?
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LARK: That is 4%,
M., PRYOR: € move it be added,

¥R, DODGE: That is on motilon, is 1%7

DEAN MORGAN: It would have to be on motien,
JUDGE CLARE: Yes, they sulé §§&@%isally have to do
'1g by & protective owder,

MR,

DODGE: That would %e added to the last g@ﬁ%&ﬁ@@,

JUDGE CLARE: It could be done, yes. The last ?
 sentence is: | |
"On motion of any party upom whom the aatﬁé% is §$§?$§,§
%ﬁ@ court may for cause shown enlarge or shorten the ti@@ﬁ, and |
you could add gais provision. |
DEAN MORGAN: " % # # and may order % & &0

CHATRBAN You wouldn't want to 1limit the

right to appeal to the court mevely %a»tba»gaﬁtg on whom th@
notice was served. Buppose he served oue gﬁ his own, ¥ %thick
"f@ﬁ? Qﬂigiﬁgl statement, "The court may regulate,” is as
\ﬁgﬁa 88 you have to say. |
ALl those in favor of adding that provision to Rule
- 80(a), say 5ayéﬁy‘ﬁppﬂs$ﬁ; |
soe The motion was carried ... - g
MB, PRYOR: Was anything done with the suggestion ,E
'tha% the words “iime ox" be inserted in lines 6 and 77 - |
JUDGE CLARK: I think it would be a good thing to ga@

it back. It may not be absolutely necessary; in the light of
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‘what we have just voted, but certainly it makes it clear,
MR, PRYOR: TYou might just have one deposition, There

wouldn't be gny vegulation thers.

JUDGE CLABE: Don't you think that is & good idea, Mr.
Chairman? Mr. Pryor moves o put ian the other provision of
Rule 30(b) that we considered before, that is, to add in the
sixth and seventh lines the words "tiwme or" %o make it read:

" @& & % or that it may be %&keﬁ only at asome 6esig«
Aaataé time or place other than that sﬁat&é in the notiece, [ERER

CHAIRS

N MITCHELL: All in favor of that insertion,
say “aye,." That is agreed to.
- MR, LEMANN

t While you are changing all these things,
don't you want to bring up page 62 of your notes about the guy
who didn't want to pay for writing up the deposition? it is
& very sad case, I thought,

JTUDGE CLARK: ?ésg You are quite right. I wanted o

Vﬁﬁigg that out.
1 don't know whether we can do anything about it or

not. You ave aaxﬁaiﬂiy'gait@ right. It should be brought out.

| MR, LEMANN

: Professor Moore, an eminent authority,
suggests that we amend the rule: Do you mee that in the middle

of the page? ,Aﬁé somebody else has suggested we amend the rule,

My anssistant was prodding me, sand the
next prod was going to be this. Ves, it ought %o be a@nsiééfség
MR, LEMANN: I wanted to be sure you didn%t overlook

that.
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JUDGE CLARK

t Thig is on page 82 of the summary, and
the gqueation has come up as to the cosl of transoriptions. In
this case, from the Delawave @iﬁ%ﬁi@%;'ﬁhé cost of transcription
of the depositions was estimated at $3§§ﬁ to $1400, and the

plaintiff decided not to have them transcribed. The cost of

sn extya copy, 1f the depositions were transcribed, was $250.
Held that defendant had a right %o be given a copy of the
" deposition on payment of $250, and that plaintiff must bear the
ééas of a trapsoription which he does not wish. Contra: Odum
case from ?he Digtrict of Columbia, 7??@£§s§a? foore agrees %%st
the firet case is a2 sound construction of F.R., 30(ec) ag.ﬁgitﬁég,
 but doubts the éesi@gaizity of the result, and suggesis a@sgéf
| ment to the rule so that iﬁ wonld %&q&i@é,the éagesi%ieg ﬁ@;§§
trangcribed uﬁl&gs %ha.payﬁieé agree otherwise "“or §§1§8$$§§
ééurﬁ for good cause ﬁk@ﬁQQ'éiﬁkéﬁ'bﬁiaﬁé oy alter ?h@,ﬁsﬁiﬁg
of tke,d§§§§1%ian, prders that the deposition need not be
¢ransoribed," |
ﬁﬁ&iaﬁﬁﬁ MITCHELL: What is your pleasure with that?
We are talking about Rule 30(c), as I understand it.
JUDGE CLARK: Yes.

DEAR PIRSIG: Under that provision, if the a@&t%'é9$ﬁ
é?é@? the deya&iﬁi@a to be %?&p%é?ibﬁd;’ﬁéﬁié the pl&iﬁﬁiif»
who does not want it éﬁall bear the cost?

JUDGE ﬁ&aaxzr He would have to ggy.the cost of the
~ original, and the other fellow would bave to pay the lesser

cost of the copy.
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0f course, this might be very, very harsh cccasionally,
but I gusess to make the deposition practice run, the court must
have power to order such coste.

MR, LEMANN

: Under 30(c) a3 1t now astands, I gather

Professor Hoore agrees that you have to transcribe, no matter
what; is that right, Mr, Hoore? The s§§§n§ sentence of 30{c):
| "The testimony shall be tsken stemographically and
. trapsoribed aalﬁss the parties agree othervise,” |
b That is what wade you comclude that the first éaei&i@a
was correct? 7
PROFESSOR MOORE: Yes, sir. |
MR, LEMANN: ;ﬁa this would be ameliorvating the present
situation, o | |
76&&;§ﬁ§§ gg?@ﬁ%&&é Under {éé‘as it stends today, iz
it has to be %?ﬁﬁﬁé?i%@é %k@ég ia,#e spacial provision for the
coats,
| PROFESSOR MOORE: The person taking the deposition has
~ to put up the costs. 1 puess fﬁsga‘$§@*t auything expressly in
the rule so stating, but that has been the é@astruﬁtien;
CHAYRMAN MITOHELL: &s it stands, the other ggrty
hasntt aay right %o & copy, has he?
PROFESSOR

MOORE: 1f it is tvanscribed, then he can
get a copy on paying the cost of the second copy. |

R

What is the proposal for change
in (e)?

Hae theve been s proposal to change 30(c)? If so,
what is 4¢P
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PROFEBSOR MOORE: You see, General Mitchell, 30(£)(2)
provides: |

"Upon payment of reasonable charges therefor, the
officer %h&iilﬁﬁﬁﬁigh a copy of the deposition to any party
or to the deponent.”

8o if the rule is construed ag'ﬁh@ court did in that
Téasa, the party taking the deposition has got to see that it is
;i.t#anse?i%ségiaaﬁtheﬂ the ﬁthé? ga?ﬁy can get, in that @&s@}f

7i§§af@a§§'fér about $200, about one-£1fth of what the original

¢opy cost

CHAXBMAN MITCHEL]

)

What do you propose to do to the
vule now? |
'-&ﬁﬁﬁﬁ @Eﬁ%ﬁ% This would be in the second sentence.

| CHATRMAN MITCHELL: 0% what?

-;ﬁa&E CLARKS. Rﬁi@ 39§§)§~§§3 second sentence now
rends; | | | ﬁ

“?ha ﬁ@&tim@gy shall be taken s%gaagraphieally ané
_traaacrib@d ﬁaisss %ﬁ@ gaftias agree otherwise "

This would simply add @it@?iﬁﬁa-wexd "otherwise,"

Yor aa&asslihé @@urﬁ-fér g@@§ cause aheﬁn; @&%ﬁ@f‘
before oy afﬁaﬁ the %aking of the @@p@ﬁiﬁiaﬁ, oyders that %ﬁﬁ
deposition need not be %?&ﬂ&@fib&da“ : 7

MR, DODGE: How about paragraph (f) of that rule,
which requires %h% filing of ﬁh@_dayaﬁiﬁi@n in @euré? -

CHAIR

gﬁ Qi@ﬁﬁ%§£v. You waulé E&ve to awmend thaﬁé %é@,

to state an axaayﬁieu, “unlss& the sﬁurﬁ arésrg that it not be
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transcribed.” |
JUDGE CLARE: Where does that come in in (€)%

CHA TRUAN

BITCHELL: That requires certification and
filing by the officer taking it.

JUDGE DOBIE: That is the eﬁmer. It requires the

@fii@@f to s@al the é@gasiﬁiﬁﬁ in an sa?&l&ga and £ile it ﬁiﬁh
‘1f.g§$ @a&rﬁo_ , ’ |

1t you maéa %haﬁ @hang@ ia 3&{@),

‘:fiithSQ gﬁu would ha?@ %ﬁ pfeviée %hat in the next one, te@.1‘j}'

MR, ?ﬁ?@&. I wonder how badly this proposed gédiﬁiag

' is needed, It seems to me that 1t worked all right in ta@,"

MOORE: 1 don*t think it comes up too often.
@Eﬁﬁﬁﬁﬁﬁ ﬁiTﬁBEL&*. This arderjsayiag it ahali nﬁ%fbe
;‘tfaaﬁeyibaé sv&a ‘though $§$ ~parties wgaﬁ it %?gn36¥ib@é waulé
!bﬁ.&a avkward sort of thing. It is @ssamsd 1f a fellow takes &
" deposition and then éa@s{na%’%&éﬁ,itatransef&baé,_h@ hné'gé_? §
fbﬁsia@ss ﬁaking it, that it ﬁas usaless‘ i

ﬁﬁﬁﬁ é*Rﬁaﬁx %apgeas the §1ain§i££ takes a dagﬁsiw

B %ien and 4t ﬁuraa au% to bhe f&?@f&bl@ to tﬁa defané&nﬁ. Tha

'  é@ﬁgadsn@ waagg,his ¢Opy &h@n the plaiatiff nakes hiﬁ é@%er@iaam?

. expense?

§$@a to take th@Aéége&i%iﬁn, ghﬁai@g@t;hg be prepaved to payath@

PROFESSOR MOORK: I think in %hﬁt eass, yes. |
K DEAN MORGAN: Xf the §agﬁias agrea ihgt it ﬁeeénﬂs b@
transeribed, that the depositdion i8n°t worth anything, them
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peither side would want it.

CHATRMAN MITCHELL: The judge should not be put to the

job of reading the deposition %o Bo® ghether it is material or
whether it would be worth.while to have it produced,
DEAN MORGAN: Suppose I don't show up for the deposi-
 tion, |

BUAN MITCHBLL: A witness, you mean?

f DEAN MORGAN: No.i I am the épg@aiag counsel, x:say,
.E"hﬁt him %ak@ it." Do I g@t nothing out @f it at 2117 ﬁ@ait
1 get to know what happened ai the d@pﬁ@iﬁieﬁ? |
»eﬁaxgﬁag gxﬁgﬁﬁﬁﬁr As th@ rule stands taday, it
’  ifg%®&1d hava %o b@ %raassribaé‘ ' |
ﬁﬁﬁﬁ x@x@ss, Yos. 1 want a copy of it. zaﬁgagféé'
'  fkaaw what that fellow said, = i
ﬁﬁﬁigﬁéﬁ UITCHELL That is th@ way the rule ?@&ﬂ%
:‘;}  %§ég¥g ?&eﬁa hag to b@ an agraemaat, o

;wngéﬁg’ I an asking; ﬁhy saanié we %haa‘a iﬁ?

DEAN

S _ ;ﬁi@@ﬁﬁ&&% Hy gaia% i@ that we a&gﬁﬁ’
r”5;»b@tﬁ§§ the aaurﬁ t@ ‘have to éa@&ée w&a%hag a é@pﬂsa%ieu is
:fogaing.sa be warthnwhila‘aw,aaﬁ, ?he gartias aught to g@%ti@

mjt&at by ag?eémgﬁt.

DEAN HORGAN;  Burely. ?kaﬁ;is*%gsfiﬁaa;-~§f§ﬁ §é§¥§é@;

skackaé by %h@ r@salt here 'zf thaﬁ @ép@ﬂiti@ﬁ was helyﬁul %&

i%ha man who ﬁaa%@é a aagg @ﬁ ity it d@@ﬁﬁwﬁ shﬁﬁk ne by sayﬁh

 the fellow who took it has to pay tor i%-

_ﬁﬁﬁﬁﬁgagg‘ggaﬁgg Ya& can g@t it wa?kiag haxshly,;g
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though, where the deposition ig esgentially worthleass to both
sldes 1f the party who took the deposition can be forced by
8 recaloitrant attorney on the other side to go to the expenss
of %faagafibiaé and £iling.

DEAYN MORGAN: WYhen you take $1250 worth, you musit have
hed & long deposition, |
) MR, PRYOR: The garty that took the deposition ought
 ;€9 have ﬁa& s@m@ idea whethor i¢ was going o be any g@a@ 0F

aaﬁg it ge-%a@k it, he ought to be willing to pay for it,

It 180%t slways the theory of ﬁhg
fuieé%%@& you know what the person is golng to testify to when
you start out taking s deposition.
ﬁR‘ LEMANN: Your argument, Mr. g@@?@. X &u@ﬁa&& is

t&at it th@ ﬂagagxtian is taken and the other guy likes it
better than the felia% who took iﬁ; why shouldn®t he pay for it
a3 if he had taken it bimself? He can always pay for it.

1{2% conts gg;ﬁaé;g-?&g;gagsti@n,ig»whatﬁeg he thinks it’is7ﬁ$§§h
"i%, zf.%heﬁﬁ were @@?@éia'psssagss he thinks are good, 5@ could
1theu procesd to take tes&iwsag hi&agii on ‘those points. I would

imagias that is your argument; It a fellow wants the b@aefiﬁ of

it, why sh&ai@ he aa% pay for it?

?ha aﬁanémeat @auid give %aa jﬁ@ge %h@ right to
regulate the mataars ¥ pergonally wou ld a@§~t§ia§ it of g@igi@
ei@nﬁ importance, but ¥ thiﬁk it is as impgrtaat as some of th@
Q@ﬁh@? things we are deiﬁgﬁ E@? thaﬁ ?@ﬁ%@ﬁ i would leave gt ta .

the judge gp@egii@allysz‘ﬁ;taiakzsﬁssiaagﬁagﬁhaﬁ it now stands
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doesn 't give the judge any discretion. I think ¢hat decision,
a8 you say, was correct. It had to be tvanscribed.

JUDGE DRIVER: I think we should take into considera-
tiom, too, that the pavty other than the one taking tke depos i~
tion can grestly extend it 1f he goes on aa exploratory expedition
of his own by extended @raasa@xaminatiéﬁs If he greatly increases
_%ks size ei the é@gesi%i@a, the rule sh@aid ﬁéﬁ be so inflexible
'zk‘ﬁs %e regaira the other party to pay ﬁﬁ? i%¢ That is ﬁﬁst'ygu

.jaﬁﬁ gﬂt now unéa& th@ present rule. |
sgﬂxrasasaxs» I think that is tvrus,
.fwég CLARK: 1 should think tﬁsrss might be many cases
: ﬁh&&@,sﬁasfﬁaéﬁ<wen;é-be satisfied with having taken the éggsaié
ltiag and 6§§§@%'ﬁ§§é %ﬁa %?&ﬁﬁﬁ%i?%i@ﬁg’égp§ﬁiﬁlly if it was
éastiyg §£ ia & ﬁase it is just a msﬁﬁ@r of saeuying the ﬁam@s
aﬁ the wi@assasg, you oan have a law clerk t@@?e and tak@ ﬁh&m
da@gﬁ :¥$u‘§§n§$'ﬂaéﬁ g'sxa&sﬁriggieag ‘xﬁ.gau;d seom to me
ﬁhaﬁ’it-is a good eleoment of gaﬁég that the court ought %o have.

a&gx UORGAN: 1 move ﬁha>adﬁ§$i§&'@£'tha aﬁsnﬁﬁagﬁg

CHATRUAN 32?@%3&&, 12 there is no specific proposal,
._ ihy not @ay in Egza 3@{@3% |
iPhe tsatiaaay shalz be %gkeﬁ stenograpbically and
:tgaasgyibaé nal@as ﬁh@ partiea agfse or thﬁ court orders 9%her~
| ﬁisai"
I8 that all ?ighﬁ?
ﬂéﬂaﬁﬁ &h&gxg That was Mre Eaaraﬁa suggastiau.
CHATRMAN mﬁmz X aiﬂnit nean ta sabstimts this
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for sanything he proposed, but I don’t remember what bis proposal

wns,

JUDGE CLARE: I want %o ask further, is it better %o
do it that way, or to provide further that the court E&? regu-
- late vwho shall pay for the transcvript.

?ﬁ%ﬁ is s@m@%&ing quite different.

My, %@6?@53 language 18 on gggs %2 of
‘ﬁ&@ ﬁ@téﬁg ﬁ?c gi%@ﬁﬁzlo

CHAIRMAN MITCHELL: " # % % oy unless the court ﬁaﬁ

'é@@é cause shown, either before or after the taklng of the

deposition, orders that the deposition need not be transcribed,"
Is that it? |
JUDGE

DOBEE: It bas %o be transeribed unless the
?3?%1%@ agree or uaieﬁa %h@ sourt orders otherwise,
@E&iﬁ%&ﬁ MITCHELL: What 1z your pleasurs with raspaet
t@_ﬁhi§?~

PROFESSOR MOORE: May I suggest that perbaps that

'aauld be iuproved on, o th@ extent he ordevs the deposition
or ounly ﬁaftaan parts of it to be transoribed, It may be that
yeu have a long-winded @@p@aiti@B@

You eould aéé, "in whole or in part" as

| %h@ end of your saggaatiaaa

?Eﬁ?ﬁﬁgﬁﬁ Ly 8]

Can't you take ea%»ﬁﬁag good cause showa"?

MR, LEMANN:

You don't think o judge would do anything except for good cause?

JEAN HORGAN: You gould sayfﬂar‘athagw%ﬁagﬁ-rirégﬁﬁ%
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see why that doesn®t fix the whole business. “Otherwise" would
include a part, or aanything else,

JUDGE DRIVER: May I make this suggestion, I think
the parties should be given an opportunity to agree if they can,
- and provision be made to appesl to the Jjudge only in cames where

it ie necessary whem the parties can't &é?ﬁé; &s a practical
‘éattgr,vit:haﬁ been my experience that the judge is very seldom
-E4e§11$ﬁ.§pﬁﬁ i&béﬁgﬁﬁiti@ﬁﬂg A8 & general rule, they ave §$k§§
 §§6 the judge hasn®t heard snything about them until they come
in and they sve used in the trial.

'/ I think the judge should not be burdened any more
g§ga necessary in the deposition practice. Ususlly lawyers
é@ got along, and X ﬁﬁiuﬁ thgs will,

. What is the suggestion now? As X

underatand 1%, 1t is "unless the parti sgree otherwise or the
'__gaast otherwise 9@6@&&“?

nxaxagga@&xz ?kat 18 vhat I should 88y . E_één*t -

L t&iﬂk you need all that 1angmase{

a aaa§;1,i EIT@%E&L; §§6£$§39&'§$§§@ 3&@3@&@@@ ﬁhae

':;’taa% wgalé ?@qaira th@ aaur% ﬁe erdeg taa whole or n@thi&g.

"i"aué he wants to ﬁﬁliﬁ éﬁ up aaé gzvs ‘the @eaxt a eh&aea te aay

~ part of it snaazé be typeé ané part of it §ken1§ not ba. |
gﬁ;'§§$$$z 18 yeu gu% it "unloss %he court a%haxﬁiaa ’

T-iafders,“ ﬂsssn*t that leave iﬁ up tartha geu?t t& éfﬁéﬁ S paﬁt

 *. ’@£ At ﬁ?&ﬁﬁﬁ?ibﬁé?

CHAYRMAN MITCHELL: Do you want €0 state what the
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proposal is now? How would you like %o have it, Mr. Moore?
PROFESSOR MOORE: I am agreeable to the suggestion of
these gentlewnen to add to the general statement we now have ing
“unless the parties agree or the court otherwise
ordexs "

CHAIRMAN MITCHELL: All in favor of that, say “aye."

That is agreed to.
JUDGE CLARK: What did you say?

CHAIRMAN MITCHELL: " » #* #» unless the pavties agree
or the court orders otherwime," '

DEAN MORGAN: Charles, you are going to have to change

(), too.

JUDGE CLARK: I should think it would probably be a
good idea to change (£). I am not absolutely sure that we need
to.

CHAIRMAN MITCHELL: Doesh't it appear obvious that if

i

you haven®t got a'traaﬁaripﬁ,&ﬁé the court says there shall not
be one, you don't have to file it? |

DEAN MORGAN: I think that carries itself.

JUDGE 6&&3&:  You could say, “The officer shall certity
on the deposition, 4f transcribad * » #. N

CHATRMAN MYTCHELL: I don't think we want to tauper
“with that, because it is an obvious thing and it just mﬁanﬁ,
the printing of another rﬁiﬁé' | » |

What is the aexﬁzseéti@u you want to take up?

JUDGE CLARK: 3 think we are down to 85.. I have some
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suggestions on 38. I am not sure whether we have covered every-
thing about these protective orders now. I really think that
this is important., It may seem like small stuff, in & way, and
yet on the other hand the discovery matters ave the things
which have interssted lawyers and judges, and I ¢think it iz &
good idea to show that we have @@asiéagsérthem carefully and

‘aga trydng to make the thing more workable,
| I think these suggestions that we bave adopted will
' do that, BSo I au not suve that everything that has been suggest-
ad to date has been @avsrsé. but I think we have covered all

that seemed iwportant, isn't that right, Nr, Moore?

PROFESSOR

MOORE: I believe o, Judge,

Rule 35, the Physical Ezamination rule,
JUDGE CLARK: ﬁa&in&s%@ 38, covered by pages 63 to 64
of the summary, the first suggestion slightly expands the taking
of %h&~§§§$$ﬁ&i égamiﬁéﬁiaﬁ in two ways ia that provision, One
'is that i%;ﬁﬁ%@ﬁﬁﬁ,%&éf@iﬁéﬁ of actions in which the matter il

%'iiraag only to the case where the nental

imporgant, and extends
oy phyeical condition ﬁi-thg.gagt?.is involved, but also wheve
his blood relationship is involved..

The @%ﬁg?_exﬁéagiaa,ig to extend it some

what beyond
parties, as we bave put it here, to a psrson under the control
of a party. |
In the particular case that brought At up directly «-
thers may have been others -- I had a letter fﬁﬁm é lawyer in

Colorado whe was quite disturbed. The case is stated on page 64,
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L2

That is right., They glve to
mediecal evidence the full welght that dostors gilve to it.

boesn't the Kell case desl with the

JUDGE DOBIE:

- gquestion whether it extends to a witness? Do you thisk that

extonsion is proper?

JUDGE @&aﬁﬁé 1 gueas so, h%ggﬁgg you look at the rule
and it says, "in which the memtal or physical condition of a
f,§arty ies ianvolved,”™ and seo forth, f@e witnees iz not & §a§tyé
‘  What the Chaivmsn is talking about im the other angle.
That is the Beach case in ‘the District of é@iﬁ@bi@ that extended
to %ﬁ@ guestion of the velationship of the payeiesg
J@Qﬁg DOBIB; The courts iﬁtarprétgé "parties” to

| ﬁesn gariiés to the sulty

i in the ealeyadg case ﬁhﬁy &a€e§§r§taé it
%@ mean par%ies to t&% suit,

JUBGE DOBIE: Don't you tﬁink it desirable to sx%saé
it to & witness? It might be very important samgtimaﬁ

 _ MR, PRYOR: X think in that Colorado case it would

hévs been very desirable and lmportant to have had such a
m@éifiaa%iog or change in the rule, but %%ﬁ% disturbs we is
the use of the words "under control a@ra party.” That would
need definition. I think that is pretty vague.

JUDGE DOBIE: If you have to get a court oxder and it
is in the discretion of %E@ gourt, shaﬁléﬁ't you extend it ¢o
81l persons?

JUDGE CLARE: The reason I picked this here iz because
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I have a precedent, which is what lawyers always want. That is
whet they did in Minnesots. That is the Minnesota rule.
Whether it is desirable o not, I am wnot 8o asuve,

CHAIRMAN MITCHELL: What did they do theras?

JUDGE CLARK: The langusge is at the top of page 64,
"In an setion in which the mental or @hyéieal sondition o tké
‘blood relationship of a party, or of a person under gontrol of
. & party, i& ia controversy * . #," | |
: CHAXRMAN MITCHELL; That mesns & minor child whose
parentage is ds question, Why shouldn't they take a asuple of
the blood? | | |

MR, PRYOR: In this Colorado sgsg it was an gmglagsgs
'éxé you going %é sBay the @§§ie§@@ is under the contyrol oif 53#

employer, or not?

DOBIE: Sséaﬁﬁtfasé why you should have gﬁy-@i
those limitations, myself. 1 would uake ﬁﬁe‘ggia very b@eﬁé
and leave it to the @@ﬁ@&g,

: MR, PRYOR: I think saa% waulé bs ba%ter.

JUDGE DRIVER: This matier is iavolved in @itageaship'
'i:ééﬁiagatgry»juﬁggagﬁ:3&3@5¢, There are several thousand of then
géﬁéiﬁg on the ?3@13&@ Coast 5 1§%5a£'§ﬁi§g@é5*£fam ﬁ%ng;ﬁéﬁsi;f
éﬁi@&@e people, claim that they are the éaés and éa&gbﬁérs,ﬁé
fAmerigan gitizens., Chinawen go back anﬁ'fa%%h %o th§§;§ ;n‘a
number of 1&3%3&@@& in these cases they glai& %o be eiﬁ%ﬁaag hy

virtue of b@iﬂg the afzsgrias ex an Aﬁﬁ?i@&a aiﬁigage

it is iﬁg@ﬁ&iﬁi@ to get ev&dene& in many a&ses b@&aa@e
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they were bory in Communist China., You caun't go there snd take

depositions and get évidemce. Blood tests ave useful in many

instances. If the child dossn't have the blood type of the
mother and of the father, then you can prove negatively he
eouldn®t have been the child of a oitizen.

That is involved in those @3$§§9 and there are gs@éggz
huaéfaﬁ if a@% %h@a&a&és of them pendiung ﬁﬁ %hs ?aeii%@ aeagt

54xtﬁrsa;§Es ¢ wa&ié cut out the ”ﬁéﬁ%?@l of a party.”

g"é@ﬁ‘% see very much sense in that. I %aalﬁ make the rule very
,hrasé and 1&&?@ it in the diseraﬁigg of %h& court.

, 1 remenbar f@aéing an artgeig the other day a&e&t 8
é?iﬁigal oase in which the thing turned very lergely on the
ﬁa&ﬁiﬁéay of one witness, ?ﬁiﬁ*%ﬁﬁ was g,géyah%&tyigﬁ, aad he
@ﬁiﬁ %ﬁé only seasible thing to ﬁave“aeﬁ& in that case was to
have had an examination of that witness.

1GS0R MOORE: suégé, how are you séiﬁg to ﬁﬁgﬁggﬁ

4t in the face of the ?ﬁfﬁ%&l of a witness to submit to 8
physical or mental examination? At the present time, under our
rules, if a §a§%yv§$ ordered to suﬁm&§; aértaiu sanctions cap

 he imposed on the §a¥%§g 1ike gtrakiag %hg pleséiags or gakigg

| '[’aérﬁaaa allegations to be true. Yeu éaﬁ'% have an axgges&

' §?5$i$iﬁﬁ to haié aim in ﬁeaﬁsmgt‘
' 3@9@3,3@3&&5 I think there is some aansti%&ﬁieﬁai

- provision ggﬁ&ﬁ@f it.

PROFESSOR MOORE: I don't koow about that.

N ﬁaﬁn'ﬁ 1% ??ﬂﬂkiﬁﬁ%ﬁ? who veted ggaéaﬁﬁ




this &glg when %hia thing came a??

JUDGE CLAUE: Th&g i@ figh‘tc
JUDGE DOB

1E: He sadd it wasn't in ouwr power, didn®t
he?

B

7 That was the Sibaag v, Wilson cage.
‘There §§§”§$i§é 8 éisggat there, §¥§3g2§§§é? wrote 1%, but I

;ﬁkiﬁg it was five %@»f@ur‘ | |

§§§G§>?4%§g* of course, I don't vant %ﬂ g@ h@y@aé
| eﬁa&ﬁiﬁ&ti&g&i 1imi%s, h@t % think it 46 a magnificent rala‘
3 gsa'ﬁga; as Moore sgys,»it is & 1ittle tough on a man who
s subpoonaed who bas veally a@’in%§§§é§”$§ the Qﬁﬁﬁjfgflééﬁég

%h&ag 1ike %ﬁaﬁ, to compel him to submit %@ axa&iuatian. baﬁ i%

| géﬁta&ﬁiy»ﬁeuié-%g very helpful,: ) shig nan @sl@r bzigé or |

. not?

| PROFESSOR MOORE: 1 don't think yzm can 3usm£y bold~

'1@3 a @i%ﬁgss in a@a%ﬁmgﬁ, ﬁh@ugﬁ, ﬁh&ﬁ &h&g@ ig aa ??@?iﬁi@ﬁ

in the ?giea that you can hold a party in contempt. | |
Eﬁéﬁ'?§ﬁ§§§~ Can & witness be compelled %o give hig

'ﬁiﬁsswariﬁtx? i an pot swre.

 PROFESSOR MOORE: 1 don®t know, sir:

fﬁ@&ﬁ»ﬁaﬁiﬁ; I think you oan. I know Wignore holds
%E&%_g&% 73 9 E@ﬁi@,ﬁ@ygéﬁ w&giérgnawvéb@ES—ihaﬁsf Bzfig §§§

-igwaaé @ﬁtﬁ@xiﬁy on @%ié@aﬁég' 1 know in one aééé %hay'aéﬁpéizéé. |
a map %o put on a coat amd a‘kat to ses how he would look an iﬁi
- They said theve wasu't any sel§»ia¢%&ai@a§aen in thgﬁ. Sﬁ_ﬁgs |

& guestion @fvgégaﬁiiigaﬁiaagryaﬁ a&ﬁ@x@%&@éi; one of the
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witnesses %giﬁ; "If that man would put on that coat and %é%g 1
can tell you whether he is the wan." The fellow put on the
coat and bat and the witness said, "That iz the man.”

| Vignore said that was all vight. Do you think, Moore,
there would be constitutionasl objestion o practical objection
o gakiag & witness submit? It is a 3&%%1@ tough.

PROFESSOR MOORE: 1 wouldn't %hiak there would be

T _gay valid a@ﬁﬁ%ieatienal objection,

JUDGE DOBIE: I don't %hiﬁk the cases ave treating it
?1&%%, but I think ﬁha% gﬁll case is one of E&@&; I think the
only sensible thing to do there was to have tﬁag driver examined
and mee whether he was colow blind, |

JUDGE CLARK: Of course, this is specifically coverad

»ﬁa@ in the séeﬁaaa’@a the refusal to mggé discovery. Rule 3?(@?;

ﬁailﬁga to Comply With Ovder, (2) Other Qeaseqaane@sq
. (1) is that if he refuges to be sworn or refuses to
&aswer,'he»&ay be held in contempt. I suppose that night not
cover this directly, : |
e Other Consequences, If a party ¢ # * refuses
%o obey * % % aar@?de§‘maéa,ugéarﬁﬁélé‘3§ requiring his'té:f |
1§gb§i$‘te a §§ygée§1 or mental axgmiaaﬁiea,~ths court may nake
such orders in regard %@ th@ refusal as are 3»9&, and among
ataers the fczlewiag

There are four different provisions, One of them is

that %ﬁe.fgat be taken &sleaéabziskgé which you wanted supported

by t&s testimony. Another is to prohibit the disobedient party
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from introducing evidence to support the opposite. He can't
introduce evidence opposing it. (111) is an order striking out
pleadings or staying further @reagsdiags.éy dismissing the
action or rendering s Judgment by default. And {iv) s

"in ldeu of any of the farggaiﬁg orders or in a@ﬁi@i@a
,thsya%ﬁ, an order éire@%ing the arrest of any gay%y # ® & f@?

-,diseﬁsyiag" o ﬁait, ?his ia excluded here -- ”f@z diﬁ@%ﬁyipg

“3iagiaay of such orders except an order to submit to a ?kyﬁi@ﬁl or

maﬁﬁal @5&&13&%&@3,
~ 8o only the first thres apply here.
| FB@FE%SQ&'&@QEﬁ%' it ﬁ@uléﬁ*t;be quite fair to impose
the first three sanctions upon the eeyperat@ ampieysr if the
famgleyaa wag uaﬂiiiing . aabmi% %o a physical or mental exam~
jiﬁs%ian¢ ,irdeﬁﬁti§§%§§?§ & ﬁ@?@ﬁ?&tﬁ employer has the right
;gg ordey anigmgzggga'ta ﬁafﬁﬁéﬁg'd@'y@u? | o

JUDGE DOBIE: 3 don%t think 80, nO.

BSSOR MOORE: What sanotion do you want to a.mpase?. |
if@%ﬁtﬂﬁﬁzﬁi"rhatiiﬁ‘a_dig£ﬁr§atiguesté@ag

| MR, DODGE: What is a@égﬁ;by th@ge;wagé§;7“ge¥éﬁa
under control of aipart§¢§ I thought you ?&?e'fefeyr;ns;ﬁa

guardian or ward.

CHATRMAN KITGHELL: Minor child would be the firet
‘iéaa»tba%.@9§ié occur to me. The gﬁa%diia,aﬁ pa&enﬁéﬁsuié have
pover.. | o | :

MR, DODGE: But not au employee.

CHAIRMAN MITCHELL: No. I don't know whether that is
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right or not, but that is what I would assume.

JUDGE CLARK: Professor ﬁrigﬁt says there have besen no

cases that he knows of in Minnesota. I asked what the theory was
Cdn ﬁigaagagé,

CHAIRMAN MITCHELL: How does the Minnesota rule read
now? |

§R@£E§ﬁﬂﬁ §EI§§?: This is the 1&5&@&3@ at th@ Minne-

,;  sota ?ﬁl@, My persgon under gontrol of a gaﬁty.w

CHAIRMAN MITCHELL: There is sowething sisa about iﬁ;
our rule only g@i&ﬁ@é»%aﬁhara the @hysieai’eeaéi%ieu was in
éé@%?@%@?ﬁ?{ and the Minnesota committee I think added the
parentage provision, | | | |

| PROFESSOR WRIGHT: Yes, They added the blood relation-
~sbhip. | | |
| §§A2§§aﬁ HITOHELL: i femémbsfffhétg begaQSﬁ when they
:seat we thelyr prazimigary éraf@, 1 jngt haé this case ; waa
rﬁéiling gea abaat, the garentgga problem, and I suggested to
'_tke 3&3&@&@%& @emmigsiaa that th@g bzaaéén the ruls out to m&k&
it elear it covered §a§eatag§ egaes‘_ |

:f%&E Q&Aﬁﬁ: - You mean you are ?espanaibxs £er-1&?‘

CHAYRMAN ﬁgfaﬁﬁtnz yarﬁzh@ ﬁiﬁnesata vule, yes,

’Z don't know anythiﬁg about this ﬁu@ﬁti@n o£ “ﬁersen uné&rcéam
'/ trol of a party," but I suggest 1% §aulé a@Q;y to & miaaﬁ
¢hild, ward, ég,éagéthing'liﬁﬁftbatg |

| What is the grag@sal BOwW? '9@ you want s vote on i%,

- Charles?
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JUDGE @@A&E: This i the @f@yésal in the form I sub-

mitted 1% which, a8 I say, is the Minnesots rule: that you
_chauge the first sentence by the addition of the words under-
1ined on wy page 7 of proposals. That would make it vead =-

CHATRMAN

MITCHELL: I am on your page 64,

LARK: It has the same thing,

JUDGE DOBIE; HE%'iﬁlaﬁ page 7 of %E@ sﬁeéte? document,
| JUDGE CLARK: “In an action in which the mental or
.§§y$ieg1 eaaéiﬁiéﬁ or the blood relationship of a party, or &
peraon éﬁé@? control of a party, is in controversy, & W "
Jﬁﬁﬁg DOBIE: Does that include as employee, do you

say?

2l

JUDGE C

to exclude an employee, He ought not to be excluded,

MR, LEMANN: T&aa;&au have to consider your employer,

because suppose a bus driver said, "I don't want to be exauined,
I will quit my job 4if you examine me. I am not geing to put wp

with 1t." 1%t night be an examination for venereal disease.

JUDGE DOBIE: I was thinking of that.

, ﬂRaabﬁﬁAﬁﬁz It wight be gn'eséﬁinaﬁzauviaﬁ'tﬁhargnlaa
- 8is that he thinks might make it difficuls for him é@,gét & job,.
‘He says, "I won't take it. To hell wiﬁhiﬁ;_ You can®t make me,
éad ém not g%iag to do it." lﬁkaﬁ>ha§§@n§ to 2&@_@m§i§?é@€§
case? You couldn't fine the éﬁpl@yeﬁ;ieﬁnlﬁ»yau?

JUDGE DOB

IB: It might come up in the case e£ tha

driver. One of the allegations might be that they are negzﬁéiﬁﬁfé

\RK: I think i¢ would be a little unfortunate
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in employing him kaowing he had sgyhizig and Wwas not & propey
wan to drive a bus. The man might very well object to that,
He might say, "I am not goimg to subject to a physical exaaina-

tion to show whether I have syphillis.™

MR, LE¥

: Ve conld get away from the difficulty of
ggyi@g Vs pergon unded @@gﬁf@i,“ by sayiég g, person emp Loyed a?l’

@?'uaﬁaﬁ %&s_s@ﬁ%ﬁﬁz of," but I don*t quite see how we é@ﬂ%@fggﬁ

© sway fvom the other difficulty, If this is a five to four

Vnéé@i@i@ﬁ a9 to the ?&1&3%@5 of the rule even as applying éé a

"' ga§%§,:§'§eﬁi§:$§§§§ we would be almost inviting Srouble to try

to extend the ruls to an eéuployee oy Someon

iBLL:  That five to fowr decision doemntd

r when that case came up. It is

WOrry me v@@?_mg@g, I romenbe
the only case involving an interpretation of the yule in which
ouy Advisory Committes or any member of 1t has ever @?@3&&@5'
to interfers by filing & brief smicus in the Swreme Court.,
in thet particulay cage = |

DOBIE: You did file a brief?

1 did.

But you didn't appear in the oral argu-

ITCHELL:  Oh, no. Here is what %&&Qéﬁ%é;
Yo were very careful in our rule to provide that the penalty for
refusing to subuit %o an @gaﬁiﬁgﬁiéﬁ:§§§ & consequence in the
suit, like & §§$@%§$&1 or striking out the aliegatiéﬁ.@ﬁ»%akiagv

& fact

agninst a paréy who %@ﬁa&aéiﬁ Ve didu't try to punish a
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man or put him in jail or find him in contempt, bacause we

thought that was going too far. In that @a@@,'i@ order o

get 1t to the Supreme Court, the parties stipulated that iZ the
follow was found at fault for not submitiing to an exauwination,
he might be punished for contempd, X found that out in advance
of the argument, and I wrote the @@&g@@%lgag one of these
parties and I seid, "look &@?@, you ave taking this case uwp to
the Court in a contempt case, and you ought to wmake it clear that
éﬁ@ rule ﬁa&ga*§ authorize contempt. It only gives penalties %o
a4 party lo connection with the lawsuig."

They wouldnit correct their position or explain that
to the Court. ¥§$§7%§£$ golng up there on a contempt case and
arguing the validity of our rule on the theory that the rule
a@%&&yéﬁéﬁ cosmitnent foy g@@t@m@% gégrﬁaiiu?@ to submit to
examination, I thought that imperiled the rule and that it was
fraud on the Court, 8o I wrote a brief and pointed tﬁﬁ%‘ﬁﬁt‘%Q

"ﬁﬁa Court. I acted on the theory that 1t would put = man i@l

jail for contempt for not submitting to a physical @xaﬁéag%i@@ |

when 2ll we did was give him some

bad consequences in his law-
suit. | o
- By vecollection iy that Fraukfurter's opinion was that
he sort of assumed there weve some fields that were atrictly
procedural matters, and yet the Court badn't any right to make
rules about them. I vever took any stock in his opinlen. |

I think it was Roberts who wrote the majority opiunien,

and 1% was 8 perfectly clear opinjon. Ye will never bave any
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| On this matter of enployees, suppose & man has a mg%i
in bis employment and the fellow is driving a truck for his
employer, snd the employer is sued for damages because %%é truck
rune into somebody, and it furns out the employee who @%@?é the

truck i@ solor biind or something 1ike thet. Wbat cen bappen in

@ case like that? Can we forge the ewployer to force the em-
ployer os

| g @@@ﬁy to the case in some way if the employee @@a*ﬁ submit?

a;_gigyaé o submit to an exanipation or penalize the em

ﬁy ides mbout this change in the rule is that I guess

the Minmesota Commission put that 3o in connection with the
blood relationship ddes that X called their attention to -~ you
oan see right away that 4% isn't emough to examine the blood of
- & party, You have to test the %Eé@ﬁf@f a,@hiié‘aaﬁ the ?a@anig
Usually it is the mother suing, with a msn charged with baing
the parent of the child, and she has custedy of the é&iié, aﬁéf,
of course, if she wants %o prove he iﬁ ‘guilty, she ?@ﬁiﬁ
paturally allow the child's blood %gr%@ tested, agyag&aily iz
ahe had gone to & dostor privately in sdvance and Lound g@ﬁ'f
vhether it would help the case any. | ,

I think thet is vhat they weant there. I doubt if
they ia@sgﬁéé by the Minnesota rule to cover employees, and 1
dontg &ﬁﬁﬁ whether we should txy %o do that,

MR, LEMANN:, The only case which came up im that

_ Colorado employee case?

- JUDGE CLARK: ‘Thet is all I kuow about. That was just
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im the stete court of Colorado, 9hich bas the federal rule i

Golorado.

The vule hes nothing about blood
velationship in 1%,

JUDGE CLARE

is right. That 13 another sagle.

' The blood welationship sogle came up in & District of Columbis

“cage, Besch v, Beach,

| Did they suthorizse a physieal
exanination in thet cnse under our old rule?

Yes, they did.

That 48 cited here?
¥R, PRYOR:

1 thiak ouwr rule is broad enough o deal
with this.

CHATRMAN s § said it was, I certaimly don®t

think we had 4% in mind when we wrote the rule, because this
bicod relationship business bhas besen developsd since.

JUDEE CLARE: If you look on page 64, you will find

there 48 & cuse, Wadlow v, Humbsrd, a federal district court

case from Missouri, whewre the court refused to allow @ﬁ?ﬁié&%

szomination ia éﬁ??@@% of a defeunse of %g@%ﬁ where the alleged

ziﬁai was a description @ﬁvyiaia%iﬁf'ﬁighggaagi«aﬁé mental §§§§£@~

thon, | | | |
SENATOR PEPPER:; Vould you vead that cuce wmore?

This of course velates to that provision

~as to blood relationship. In Beach v. Beach, the District of

¢ the order for a test theve. That wae e

Colunbia court sllewe
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 family velationship case. It was the parentage of @ ohild theve.
On the otheér hend, in this last case 4 spagglﬁg;'%h%
from the Federal @3@%@&@@ @@aﬁé iﬁ‘

’ %@él@% ?arﬁﬁgbagé case

. Mimsouri, the court refused, went the other way, @@mg@ 33&?@&@@1

exanination in support of the defense of truth wherve the alleged

.11§§§1 was @ description of %l&iﬁﬁiﬁi*g'ﬁﬁgﬁiﬁél and aéagaz condi-
 tion., They wanted to exauine the plaintiff 4n support of thetr
. clata that the nentsl or physical condition of the platntift
was a8 the libel said. o

MR, PRYOR: Wndex the 1%&%@ of our Rule 35, that

- would h&?ﬁ been impossible, wouldntt it7?

There is nothing iu the w»ule that li&iﬁﬁ
it to pevsonal injury. That seems %o we nonsenss.
¥R, PEYOR: In an sction in which the mental or
?hy&&gsi gondition is in %@g%f@@@?ag.'

JUDGE DOBIEs 3£ 46 was, I think the Wadlow case is

- clesyly wrong.
It may be best not to try Yo extend it a@y'£§§§§e¥-ﬁﬁga
the Reporter says. I likﬁ the wule very much. |
CHA IRMA

¥ MITCHELL: The E@g@rta? wants t@ add “or the
blood relationship® of a ?ﬁ?ﬁye
JUDGE DOBIB: Yes,

What do you say about “@g'é’ﬁaésﬁa

?hsﬁ would clearly include m minor child,

T
£ 3

1t ought %o.
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1 should think those could be included

and there wouldnt*t be top much question about 1¢.
MR, PRYOR: You conld insert in the second line of

88(a) the words Yor blood relationship.”

bl:  The old clause is on page 7 of

IB: You don't thisk “control® would apply
- %o an employee, do you?

PROFESSOR 80

Why not may "legally under the

gonkrol®™? That wonld exclude employess but would include minog

childran,

songrol there,

BAN PIRSIG:; tUsually the expreseion is “in the
custody of" vhen you speak of ainors, "in the custody of &
",ygsaﬁﬁa“

@%@%@%ﬁﬁﬁ .

dian ad litem wes sulng for

the minor, though, would the minor be in the custody of the

guerdian?

PROFEEBOR

MOORE: Yet you want this rule to hit the
nivor in that case, I gaésgg |

18: It certalnly woulda't be next friend.
. How about putting 4% "under the custody o» legal control"?

%§§§$

Wouldn'*t that be more precise, as §§@L§r§@§ suge
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e

AL

CHALRMAN MITCHEIL: I you ave §@$§§%$§%@ this blood
rointionship business, 1t certaialy @agﬁﬁqﬁﬁ be 1&&1@@@‘%@"

parties.

JUBGE DOBIB:

Then ¢hey ought to be able to ftake the

g test of the child,

CHA XRIA

¥ MITCHBLL: The test éé incouplete without a
test of the child, | |
] Then your ides would be a pevson in the custody oy
ﬁé@a@ the legal control of & party?

Yos.

HATH %ﬁgéﬁé@ugé be in addition, alsé,

to the words “or the blood velationship of a party"?

The only case which you have cited says
the child is & party. ¥u Besch v. Beach, that i the way they

Justified the result, In an sction by a wife for maintepance of

8 ¢hild, and counterclaim for divorce based on adultery, the
child is & party, in the presence of the rule -- United Htates

Gourt of Appeals for the District of Columbia.

ey

But that decision was under our

present rule, whers it is vewry doubtful whether or é@% gh@gﬁgél
condition is in comtroversy. Thers ma? be no @@gﬁﬁ@@@ﬁgy”gbéu%»-~
it at azie They want to know what it lw, I think that decision
dossn 't burt us any .« It went quite a §§§§,“§@a@%§§?iag that the
rule was not explicit about this blood relationship business,
The proposal is that in Rule 35(a) we will add to the

first wentence the following:
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"in an action in vhich the mental or physical coadi~
tion ov %ﬁ@ blood relationshiip of a party, or of a person i
the custody or under the control of & @&?ﬁy; is i controversy,
R

MR, PRYOR: Legal control.

CHATRMAN MITCHELL: Yoz, thank

you.

s % & pergon in the custody or under the legal oone

“wﬁigl%?gz of & party is in contvoversy, » & #,"

A1l in faver of that eay “aye"; opposed. That is
agresd to,

Bofore we leave this emtirely, let me

JUDGE CLARE

i

é@k if anyone %&iﬁkg theye is any guestion now that we need %@
F.Qﬁkﬁ any change ;ﬁ the pevalty provisions fow g@ﬁg@@i or §§§1§§@
4o comply, éﬁg& ie Rule 37(b)(2), Or can those #tend as they
now are, |

"% & # the court may make asuch orders * % % g8 ave
just, snd among others the following:"

That 18 & perty or officer or mavaging

sgent of a party. iﬁréaagﬁﬁﬁ apply to @@s'gﬁﬁ@y ¢the control of,
- doss 357 You §§§, we have extended 4t now %o one under the
control or cusiody, Do you want ¢o iusert that in theve:
“Y% a party or an officer or managing ageunt or one
wader the legal custody or control of a party refuses $o obey

an ovder @ @ #MP

TCHELL: It len't the party in control.
The question is whether the party makes a boma fide effort to
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gompel his custodes to submit., You can't place a2 penalty on any-
body but the party, I think,

Baving in mind %ﬁé% gase in the Hupreme Couwrt of the
United States where this guestion of physical exenination was

so closely divided, I think we ought o refrain from trying to

place any penalty on & witness or ob an employes.

JUDGE CLARK: I should think that is corvect, and that

N

*?a;§§@§a§1§ no ovder should go ageianst suybody except a party.

&2
Hven 1f that is so, queryd W& it isn’t then perbaps Loe,

necossary to make these additions:
Firat, in the provieion of (2) near the end of that

ph which says, "or an ovdey made

under Bule 38 requiring bim to submit to a physical or mental
parson in h&a cugtody or undey his legal control"? If we do
need to do that, do we nsed to do it also in subdivision (i)

where it now says, "or the physical or mental eaaﬁiﬁi@a;ai.tﬁg

party"? Do we need there to add "of the party or person in
hils custody oy undew his 1@3&3 controli™?

(ANN: Also in (iv), perhaps.

JUDGE CLARE: Yes. Possibly in the next one, too,
although that is not specified, Maybe it is all-inclusive.

HELL: 1 would produce that result this

wey, Honte: In subdivisdon (b)(3) where it $a§§¥““§ﬁfﬁ$$5 to
. obey an order wmade undey Ruls 38 requiring him to subnit to a

physical or mental eg&g@ﬁataaﬁ;“,i:wgﬁié gtrike out "him %o" and
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@say, “"an ovder reguiring submission ¢o physieal oy menial
examination”
That spplies 4o the guardisn and $o the party. Iu-

gtend of saying "an ovder under Bule 38 reguiring him %o submit,"

say “an order made under Rule 38 requiring submission %o a

physical or montal exaningsion," That token care of 1%,

Tou would s¥ill have to have what the

. Reporter suggested under subdivision (1), wouldn't you? You

g of the mental or

§é§§§ have to change that wheve it speak
physical condition of the parity. Vou would have to iasagefsﬁr
*ons under his custedy oy legal control.” That would have %o
be put in subdivision (1), I would think, -
ﬁgﬁ PRYOR: You could change that by strikiog out

"party" and sayisg Yor physical or mental condition.”

CHATRMAN MITC

Lt e dont't want to put the penalty

for failure to submit to a physical sxamivation in (b)(1),
because that is a Jail proposition for contempt. 1 thought,
and I think the Court thought, that the fact that our rule
didn*t have a'§%a§1%§ of that kind for physical éxa&iﬁa%i@a,'
was the thing that saved the rule. |
| MR, PRYOR: I wasn't veferring to that, Mr. Mitchell:

BITOHBLL: 1 think My. Lomaun was, wasu'¢ he?

MR, LEMANN: I don®t think so. On & gquick resding,

1 didn*t think subdivision (4) had anything about a 3@$;~§%§§§g
The language that you @azlgé to the Court's attention is in

subdivision (iv}, which says you can't &gyagﬁ"&g§§@§y for
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tion, That you would keep in, exeept you might want to empand

4t now to corvespond o the expansion in the rule igsell,

What section are you talking
about?
7 am talking sbout section (iv) of (W)(B),

Can't wo leave this polishing o the Reporter?

¥ MORGAN: Couldn't you say ip all those casen,

“an ovder under Rule 38," without going into all those details,

bocause that is the ouly order you can mske under 35, What in.
- the wse of repeating that?

Suppose we leave that to the

i think that ie & good idea,

CHATRMAY MITOHELL: He will fix up the details and
bring 4t back,
What ds next, Charley?

JUDGE CLARK: Under 35(b) (1), Report of Findings, some

'Qﬁéﬁﬁiﬁﬁ is mady ue to getting reporta of prior findings.

48 & slight gap there. I am not too sure how often it comes up.

Do you have a reference to somwe place where vwe discuss .
thin? |
PROFESSOR WRIGHT: At the bottom of page 63.

JUDGE CLABK: At the bottom of page 65, Under Ruls
36(b) (1), & party who ia ordeved to submif (o a physical examina-

tion 4s entitled, on reguest, to gﬁ%ﬁé eopy of the ?@@@fi’@£ %h@
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exanlination, If such request is made, the oxaw

ining party then

becomas entitled $o ge

t coples of reports of all examingtions,
proviously or thereafter made, of the same mental or physicsl

condition,

Those that he can get don'$ have %o be
made uwpder cowrd ovder. |

JUDGE CLARE: That is wight, That is provided there,

you see, It is in the second senteves of () (1), that the

exauining pavty is entitled to get that,

Rule-makers in Utab and Louisians, however, have
 found & Joophole im this rule, in that it makes no provision fow
the party exanined %@ get coples of the reporys of any eavlier
oxaminations which have been made at the bshest of her advers

and %o which whe wmay have ?@1%§%§§ﬁ2§ subnitted, snd those

BeLy
states have made specific provision to cover this situation,
That is duscribed in that Law Review article.

The Utab one I looked &ﬁ bafore I came down, and the
Utah one s very extensive. It s an entirely sepavate pro-
vislon. They have added an extra provision %o make sure it was
in.

in owder to bring this up, I suggested merely the
insertion at the end of the first sentence, where it provides
for delivery of detailed written vepors of the examining
physician: |
K ", together with like veports of all a§¥133§>§$ﬁﬁi§§w

tions of the mawe mental or physical @@a@iﬁ%@%ﬁ“
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Maybe, Honke, you can speak for the Loulsilans people.

R, LBMANN: No. Hr. Tolman asked me how this came

wp. I ®add I understood this hasn't come up, but Utah and
jouisdans think it ought %o come up. I think it Jjust sbhows the

painstaking efforis of the Loulsipua draftemen to paint the lily,

As 4% %@%ég. this entitles the

] sgaﬁéaaé to the detailed original report of %h@ gxnmining

., V§§?§%@i§§s You want to add to that?

‘Pogether with all othey examinaions

that ho may have been able to sgueeze out of the pariy bafore.

Hot the sams physiclan, neces-

§h§$i@%&§;

Hot necemaarily the same

DEAN MORGAN; I8 it the same meptal or physical condi-
tion, or is it » matter of the physical sondition of the same
parson?

it i3 the sawme pergon, yed.

Then that 48 what 1¢ should say, vather
than “"the sawne mental ov physical @@ﬁ@i&%@aqﬂ

. the rule

| I supposs the iden is %o make
a8 siated in %h@ 5@@@@@»@@&%@@@% to apply do the aagﬁgsﬁﬁﬁﬁiag
opposite case. The next §§ﬁ@éﬁ$@ of our rule says
| "e % & g like yeport of any §§§§%Q§§§§§, §?$w§@§$1§
or thereafter made & % &% o

I suppose %é@ idea of this suggestion is fo ﬁaégy
that thought into $he ofther situstion,
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That s the idea, as 1 understand it,

These very diligent rule-makers sav the second sentence and
thought that thiz other side of the pilcture wasn*t covered.

- Professor Wright tells wme that Loulsiana has rveally gilded the

Sdppone we bave the Loulsiana provislon.

1 an always willing to hemr that. It is
always bimely. - |
MOFESSOR WRIGH

?éff“3§ the time of making an order to
kx%g%gi% to » medical examination under subdivision (a) of this
role, the cours shgli, upon motion of the party %o be exanined,
order the party askiog such exanination to fuwanish to the party
to be exsmined n report of any examination previously mmde ow

mﬁéi@@i troatment previously given by any physicisn euployed

directly ov indirectly by the pavriy seeking the ovder for an
examination a% at whose insistence or request such medical
-éﬁﬁﬂiﬁﬂﬁiﬁﬁ or trestment has previously been conducted, If

the party seeking the exawination vefuses to deliver such yeport,
the gourt, on motion and novlce, way make an order requiving
delivery on such terus as are 5&&%, and 12 the phymician £a%z§

t may exclude his

o refuses to make such & report, the cour
testimony st the trial or make such other ovrder as may be
authorized by Bule 87.%7 | |

oos that coms into the picture?

JSOR WRIGHT: That is 95(e), & separate seotion,
entitied "Right of Party Exam

ined to Other Medical Reportsm."

K: And in addition to 81l of this in the
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Yederal RBules?

PROFESSOR WRIGHT

Ttah and tonisisns ave identical., I must say Loulsiane

took it from Utab.

]

The oredit may be due to Utah.

AN HITCHELL: I am wondering whether all our

other Fules mbout the §§a§u§€$@§ of documents, papera, and ai%

-, 'ﬁbat sort of thing, ave not broad ga@ggi %o allow & perason %@

gb after s medical weport of that kind made by a dootor wm o

sxamined on sone

previous date.

JUDGE DOBYE: Doss the Loulsisua one extend to reports

made as to other things except physical and mental gﬁﬁﬁ%ﬁ&#ﬁ%

PROFESSOR WRIGHT: No, it does not.

£ DOBIE: It has to be sbout thot same condition?

It &ﬁﬁ'ﬁ@*ﬁé‘&b@ﬁ% that same

gg‘;@? HOBR WRIGHT

e

eondition. Specifieally, it doesn't, Judge Doble. I roquires

#he report of say examination previously made or medical trest-

ment previously given by the other side or at the insistence of
the other side. o
JUDGE

DOBIE: If 4t bad been in apother case? That

s pretéy broad.

98041 WRICHT: There is nothing in the 1anga%§'

thet would 9?@%@@% that.

Phose would involve g@ieﬁ wapa§t$ @i
axperts, wouldn'f %h@ﬁg-@&&@ﬁ,@@@ié come under the limitation

on calling for them on depositicns?
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This iz what the formeyr provision, the

Hickman rule provision, says on that:
"Phe court shall not order the conclusions, @g%@i@g@,

oy legal %%@@?i&%iﬁ and so on., Then it goes on, "or, except as

provided 4a Rule %ﬁ,é this rule, "the conclusions of an expert.”
8o whatever ls provided for Bé?% is taken out of that
other provision,

;gg, b ¢

And 1€ not provided fov, you couldn®$ get
ﬁi% under the 13@%&&%&@@& imposed by the Hickman provision.

I guess that would follew,

Ihe limitation we are writing in on

lckman would preciude you from calling for earlier reports.
The purpose of this situstion is that if the defendant is
asking for an examinstion, the defendant must furnish the

plaintiff with copies of sny esvlier examinations which the

Pplaintifl may have voluntarily permitbed the defendant to make.
1s that vight? |
| That is right,

NN: Ualems vou put this language in, you
'§ﬁ§1§§*% be permitted to ask for them becauwse of the éxgiasiﬁﬁ
of the Hickman rule, is that vight?

That would be, I think, very §1$£§§§

e

the literal veading of the language. Some court might still
84y, "They couldn't possibly have meant that.” |
MR, LEMAWN: Ob, no.

But I think you ave right on $he litewal
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mesning, a2nd that s that this exciuslon under the Hickean pro-

vision, read with this, would say that whatever is not empressly

gtated heve 18 out.

Wouldan't youy langunge cover really
everything which the long loulsisne paragraph covers? It seems
$o we 1% would. |

JUDGE CLARK

L2

1 ﬁiﬁ it on %ﬂg idea that this was

| ?%§§ 1@%@. and that it could be ew

MR, LEMANN: It seens

to me your langusge would @9?@?

.

UDGH CLARK: 1 think so.
DEAR ¥

ORGAN: ggagl&a, é@@*ﬁ you think you @&@&% %@

say, "earlier exemivation of the mental or physical @@ﬁﬁiﬁi@@ a

of the same ﬁaﬁssa,“ jnstesd of “of the sawe mental and physieca
sonditlon”? ?@ﬁ wight have & previcus ﬁ%&ﬁ%ﬂﬁ%i@& aa% fﬁ?
this g@?ﬁi@gi&@ physical condition %ﬁi@h %@uid;afﬁagt th@

§a?$$@&$&? matier,

t I am not whelly pure at the monent. It

?@ﬁl@’@éﬁ@ 2 1ittle difficult to make ap absolute ?@Qﬁié@ﬁéﬁ%;
wouldn¥e it, %ﬁ%ﬁ.argﬁﬁgéa%g %&@1@ 1i£§$i@$;@§ @xgmanaﬁiﬁaﬁl |
could be ordered. | B l i |

DEAN MORGAN: “The same mental or physical condition."
I don’t know, I guone %ﬁgﬁ‘hagﬁéﬁﬁéﬁﬁéé§§§‘§§§E§i$ sa §a§ﬁ

o0f course, that expression is the same.

MORGAN: Yes, it is in the present rule.

JUDGE CLARK: It ds in theve. To make it balance with




394

the second sentence, it would be limited this way.
DEAN MORGAN: O.K. It is 2ll vight 9ith me 48 you -
want thet ia both of them.

JUDGE CLARK: I guess it 48 up to you gentlemen %o

decide the poliocy, but den't it & 1itdle havsh o go back to a

blood test taken when he was a baby, g@ﬁ)ga forth, or & cuved

condition of venereal disease in the past?

ﬂ Do you think the rule as now drawn
k%%&iiy calls for this modification? I habe %@ make then unless
4% does. Is i% really vital at all, ov has i@ given any trouble?
| making bodies have

thought there was & definite lacuns here, so much 80 %&aﬁ_%&é?
bave deawn this loug additional new subdivision (6). %h@ §m'§
to say that %ha?rsﬁé wrong? | ;
' My thought that I bad in mind

‘when I asked s minute ago ﬁgs_@ﬁg%h@x’gffa@t & lot of other
 :{?ﬁ1§§ we have, allowing a party to call for the graﬁaéﬁiéﬁiéé
| 1f a documsnt ov wapeyg, ave k@@@d sa@agb %@ §§zew the §§f§$§ %hﬁ
v"tlffiﬁ physically gxaﬁia@é to move to gﬁﬁ to see other ?@p@fﬁs aﬁ

{‘}r_lﬁfﬁﬁiﬂﬁﬁ @xamaaﬁ%iﬁas. He can go. &aﬂ a@k ‘them to ??@é&@@ a

"*f[5g%a$@gsﬂ§ %b&% hé aag nade ?3@?i@&$1¥ &ﬁé %ﬁa& he kﬁ?@ g e@?? .

,_.‘tf§§@¥ say tﬁ@ limiﬁﬁﬁiﬁﬁ g@ g@é@é %@ %ﬁ@ ﬁi@kﬁam ?&1@ 3& n@ 53@
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datinide as to preveund it, because that provision we added to
Bule 30(b) says that you may sot ask for the opinions of an

gxpert except as provided in Rule 35, Thevrefore, the argumenty

i# that sidce this is not expressly provided im 3B, 1t can’t
be done.

Cantt you hear some lawyers sayiﬁg,-“ﬁﬁé

e
L=

R, L

that is supported by the conclusions of the eminent men who

- wrote the Louisiana and Utah yule, They think the fedeval rule
%&@ﬁg*% @éﬁ&? it. Thevefore, under the Hickman vule you can®t
got it," ‘

| % would 1ike to hear from &

Philadelphia lswyer on thet point,

JUDGE DOBIE: Well, we bave & great one here,

MR, DODGE: I don't see why this isn't in substance
& proper &ﬁéi%é@&i What ie g@?@%@ﬁlég prior examination of
%ks Same person 3@ ‘$he pending case. o

¥R, ‘&ﬁﬁz §£ you go inte é@%ail, 1 think ii ia g

| 1'=g¥§§$w aﬁ@iﬁ&éa &@ a@%@ s@aﬁaa@e ﬁ@._i @ﬁ Rule (b) (1) eﬂf&@@pa&@

zﬂ% %gﬁiﬂ@%yit §$.ﬁ§&§

o f]ii'gsa%% auisiggaagzg jmportant. There you have éﬂ&ﬁéﬁ%_ﬁésgia

- m&‘e

&5%*% ﬁ@?@ %ﬁé proposed &ééiﬁ&@a h

-f@mi&%g@ iﬁ?‘ our” f%@i’@ ‘here.

You don*t wand %&i& longer ome or ffj@% :

;fn&gé it, I %&E@ i@? 1 rveter to the 1@3@@@ one that comes f?%m

 Louisians, /ihg way i,%ﬁ@;ghﬁ was %ﬂaqag&@»to s@v@r 3% gmé the
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guggestion that I make is that thers be added to the fLirst
pentence and 28 & part of the first sentence of Rule 36(b) {1}
the following: |

", together with like veports of 2ll earlier exaning-

mental or physical @@géiﬁi@@;"

MR, PRYOB: 1 move the a&@?ﬁi@§¢

Second.

| A11 in favor say "aye," 'That is
@%&"@@é to.

Bhall we go on?

' 3 ?ﬁgé .

In Bule 36(a), I muggest thism as an
addition at the end, Rule 36(a) is the Request for Adnission,
and 3% 48 & question whether one cap simply deny avy answer
on the mere basis that he doesn't know, when he ought to know,
1 suggest that you add this sentence;

vff » vequest iw refused because of lack of iafeﬁﬁaw
ii%a or knowladge uvpon the part of the gasﬁy ¢o whom %hé“§QQﬁ$$%
1s directed, he shall slso show in his sworn statement that the

nowledge are not vesson-

. g&aas of mecuring the information or k
ably withis his power."
Thie is covered on pags 63 of our commeng,

DOBIR: Like the president of a @é?gﬁ?&ﬁiﬁﬁ,‘iﬁﬁ

ple, says, "% dou't know," but he could very essily find out,

 1s that the iden, Charley?

That is it. professor Moore §@§§§$ out
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thore s o distinct split in decisions as to whether s party
ghall be required to adwit or deny facits under Rule 36 which
are pot within his koowledge but where the means of information
are roasonably within his power. MNoore's FPederal Practice,
paragraph 36.04, citing five cases vach ?ﬁs, and suggégﬁiag that
tho betber rule is o require sdmission or denial of such fucts,

1% sounds ressonable ewough, don?t y@u

oration and says, "1 don*t

¥‘*%;f§§§ﬁk #0? A man is secvetery of & corp
know,” which way be vight, but he has the minutes theve and he

gan get it dun five minutes.

1 move the adoption,
JUBGE poBIB: I second the motion.

Moore's edition. It

T

This is Professor
ghows quite & fey %haagéé that we nade in 1846, you saﬁg
(ITCHELL; What 48 your pleasure?

I move the adoption.

JUDGE DOBIE: 1 wecond the motion.

| g@mz%&&z Is there sny objection? Without
T *7ﬂ1f@h§@¢$i@@, thet 3§ agreed to, : A

@hat is all ¥ §$W§ on the subject gﬁ

‘iﬁgé?éﬁya iﬁé% ﬁaa b@@a an 3mpeg$a§$ sﬂﬁﬁiagg 1 ﬁaﬁf?

know whethey aay’ﬁgshays of the @@%ﬁiﬁ%ﬁf?&&?@ anything
hey want to h@iﬁg up on discovery.
| I sm a Litele worgied, 1 m&g ﬁ&?, guite iraﬁk s

;,3h§§ag$§ Jou éaggﬁ bring up move, 1 eaaak ;ﬁ might be a 1%@%&@

ﬁﬁfﬁ?%ﬁﬁﬂ%@ it i% appesys %ﬁag FOu are ﬁ@ﬁﬂiﬁ@?ﬁag @niy'ﬁ] ;j
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smendments that I have supggested, beecause, after all, this is

R ten-ysar sxemination, and we need to cover 1%. I would ilike

bome you perhaps could study some

to suggest that after gou go

of thewe things.
i baven't known how %o bandle 1t except to briug in
the things that I thought were important. I may be rejecting

things that ave of some lmportance.

Chariss, 10t we say I resent the LT -

impiication that I didn't go over them in the first place, be-

@§§§$§ 3 éﬁéo

RE; Then shall I say that I withdeaw my

'gﬁggsgﬁigﬁ a8 ﬁérﬁyﬁgéééﬁy Morgan,

1 have offered as wany as you h%vég a®
a matter of fuot, ' | o

Haven't you read all of Professor §§@?@¥$
volumes, and doesn*é he g@@? up KE well as you do §i§§’§21 §§§«
 troubles that %ﬁ@ courts have with these éé@@&.'a@ﬁ haven®t we
bad the benefit of his counsel? If §é'§§$ﬁ*§J§§§§Eaﬁé@fkiﬁﬁéiﬁ, |
4 theve has been S@ﬁ%@%&ag owitted, he @@gagfﬁa toll us about

CLARK: The answey is, as far as I aw concerned,

yes, air, I don't konow whether ?§%§@§ﬁ§§3§@$§§ wants $o add
to that or mot. '

H: Or forever hold his peace.

JUDGE CLABK: A% any rate, there ave tvwo or three

things that I veally think I ought to b@iag.§§@g.§a§ of them
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that 1 overlooked was sz o Rules 13{h) and 41(b), that old
chestnut of indispensable parties., This came in from Judge

Bathes, who has written us & good letier on Rule 8(a), which I
puppose bas been distribused. It 18 avound op the table, Hon

®
of these letters on that Rule 8(a), sinve that will be coming
up soon, Br. Wright vill distribute now.

This i& an additional suggestion that Judge Mathes
. pade., 1%t has to do with the i@ﬁiﬁ&@&ﬁﬁ%ﬁé parties. He %@g@ as

x%@ 12(h) that we have the iﬁé%@@@ﬁﬁgals payty suggestion in the

B wrong place, If you will look at 12(h) you wlll see we have
the provision that; | |

"4 party waives all defenses and objections” and so
forth, Yexcept that the defonse of £a§3§g§-%@ state 8 claim upon

which velief can be gvanted, the defenss of fallure to join an

- indispensable party,” snd g0 on, "may also be made by a2 later
pleading ® % % op %ﬁ the trial * % & and except (B) that, whenever
1t appesys by suggestion of the parties or otherwise that the court
lacks Jurisdiction of the subject matter, the court shall dis-
wise the action."
Judge Mathes says that the “indispensable party" ﬁé@w
vision ought to be iﬁv(§§ xsﬁh@é‘thaa in {23@ He says that we
_should take out $he reference under subdivision (1) to the
defense of fadlure to join an iﬁéi@péﬁﬁéﬁi@ party, and shounld
make it vead: | |
" & % # and except (2) vhenevar it appsars hy,saggas«

tion of the parties or otherwise that the court lacks Jurisdiction
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of the subject metter, or an indispensabls party is not jolased,

the court shall diswiss the action.”

He carries that over to a like suggestion im 41(b),
which 45 Iaveluntary Dismissal, and which is the provision at
the end of (b)s3 |

YUnless the court in its @§£§¥;§§g diswissal othervise

- specifies, & dismissal under this subdivision and any dismissal

s not provided for iu this rule, other thaa a dismissal Loy lack

of jurisdiction or for improper veuus™ - he would insert -

Yor for i&il@&é to join an indispensable pardiy” we W@@@?@%@@}ﬁﬁyt

a8 an adjudication upon the mevies.”

Wy fealing is that there is o groat deal of theow
‘a2l soundness o what he says. I don't koow vhether we need to

do 4t or not, It scesms to me that what he is sayving is correct,

that this 3¢ 1ike the defense of lack of Jurisdiction and you

Just can®t go shead.

N: VYou started out with this rule by saying

that 412 it appeaved that an indispensable party had been
omitted, the court mus

¢ disuise the action, and durimg the
discussion we vhanged that because the indispensable pasty
- might be brought in, and so on. I still don't agree that an

indispensable party comes in the same cstegory ee lack of juris-

diction over the subject matter. I don't belisve that e true.

1 presume that thers is no doubt that
42 a court enters judgment iu » case where it bus wo Jurisdiction

over the subject matter, the judgme
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DEAN

HORGAN: Yee. I2 there is an indispensable party

omitted, I think the Judgment is perfectly good. It counldn®t

affect the pardty who was not Joined, but it would be perfectly
good ae between the parties who were jolned, snd the indispens-
able party who had any rights with veferense to it could bring

1% uwp in later litigstion. This judgwent would not be veid,

I think under 41 on dismissal, 4f dismissed for lack

o of an iﬁé%@?@ﬁﬁ&%l@ party, it ought not €0 be on the ﬁ@?iﬁﬁ.f

of course. 1 mgree on that, because the party could bring the
action again 1f he brought in the i o

d dspensable party.

LARE: Your answer really %o the firel sugges-~

 tion us Co 13(h) i= that you won't go along at all,
DEAN MORGAN: I won'd go elomg at sll. I think he is

all wrong ou that.

JUDGE CLARK: What do you say, My. Moove?

MORGAN: It 48 clear the judgment can't affecy
 the indispensable party if he is not there. |

MR, DODGE: Arven's you talking about & necessary

party, not an indispensable party? You get into that definition
of what is an indispensable §s§§§g

SENATOR ?E??gﬁz 1 was just golng o say %h@%,i& the
roal question. | ’ e

'DRAN MONGAN: That is the whole proposition. You say

generslly he is indispensable if you couldn*t give a feir and
equitable decision without him. But that certainly dossn't go
%o Jurisdiction. | s |
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SENATOR PEPPER: On the géh@% hand, it doss go %o

Jurisdiction »=-

DRAN HORGAN: 1f you couldn't bind the parties who
are there. But 1f you can bind the parties who ave there, it
doesn't go to jurisdietion.

R: Aren't there cases im Which binding

BENATOR |
the party who ls %h@?@ is affected by the fact that you hﬁ§§§%%
. Joined another person who is 3@&%@§@3§%@3@? .
N DEAN ﬁ%itéﬁz It may be, bu¢ those ave the ?ﬁ?@ﬁ%.
kind of cases, and they don¥s fall within the §@§%§i$i@ﬁ-@i'
“indispensable” that the courts ordimarily give, where they
dismiss the action when it d8 brought up bscause of lack of
an indisponsable party. |

JUDGE DOBIE: In obhew words, 42 you bave Boucher v,
Bliss and the couwrt éi@mi@séavﬁﬁg lack @§;§$¥§§§$§$i@§, it is

binding on Boucher and Bliss; but 1f you have Jorgens om the
cutside, who im aun indispensable pavty, 4t is not in any way
binding on Jorgens. |

DEAN HORGAN: That will all be discovered at the
o %?iai, won't 4%¢% If you @ﬁgiﬁﬁ*ﬁ aéﬁ%% relat lous between the

parties within the sotion, of course you can't bind anybody who f
jun't g party usless he is in privy or unless you have a repre-

gentative party undsr Rule 33,

¥ MITCHELL: I suggest we adjourn until two
- ofclock.

eee The meeting adjouwrned st one 0%clogk p.m. ...
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VOO SEESION

TUESDAY A
Hay 19, 1983
The noeting reconvened at 2:18 p.m., ¥illian D,

Hiteholl, Chairman of the Committee, presiding.

CHATRMAN WXTCHELL:

I see we have some gentlemen here
from California who want to be heard on the rule about the
statement of the complaint,

How do you want to go about that, Judge?

BALL:; Whatever your plegssure is, M, Rhyne

ie here representing the Awerican Bar Association. Mr. Simpson,
of the Los Angeles Bay, who expectsd to come, could not because
he had & trial starting today. And By, %ﬁékyv %x§éé@§é to come
from Ban Francisco, and he gould not because his son has Bay
Hizvah ﬁ@ﬁay.‘ ‘

BENATOR PEPPER: Some of the younger men here are a

little bard of hearing, We older men hear perfectly. But if

you will address yourself to them, it will be a help.

Very well.
CHATRMAN MITCHELL: We will leave it to you o decide

how you want to proceed.

STATEMRNE N
UNITED STATES DISTRICT COURT FOR T

SOUTHERY DISTRICT OF CALIFORNIA

. JUDGE HALL: Very well, I will make a statement here,

The Conference of Judges Qgifﬁi §iﬁth Cireuit in
sty Kndo .

. g@gt@mb@? 1862 adopted a w&sal&ti@@ g(a}(?; ‘be amended to g@a@




that the complaint shall contain “a short and plain statemsnt of
the claim showing that the plesder is entitled to g@ii@@,“ add-
ing these words: "which statomsnt shall contain the facts @@aﬁ.
stituting a cause of action.”

That resolution was the result of a resolution which
I had proffeved Yo the Qonference of the Ninmth Cilreult in 1940,
'gé that time the rules had been in force for @@ﬁ@ years, and we

’ a§g§ had & great many motions to dismiss, I had grauted several,

The Cireuit Court had reversed me es’bhe Hiot]
gsataﬁzgggﬁﬁéf gﬁéagﬁaé@@% desired to know any of the f§@%$; he
could have discovery,
| Later on, in sone %%& or rent cases, the government
attorpay appeared in cowrt and, on a motion to dismiss, made the
statement that a complaint need not state a cause of action.
%I was rather surprised h@@éﬂgﬁg as I bad read the rules and
_ yy P E W y
attempted to sonstrue tﬁ@§%1@im for relief, it had seemed to me
that & complaing should s%@%@ a2 cause of action, I %ﬁk@ﬁ the
g@ﬁﬁ%@%@ﬁ to repeat his statement, and he did, and I was ae%
surprised to see %ﬁs lawyers who were present in the court room
burst out in 1&&@@%@%. |

‘Another %uhﬁ%@% @a%t@g ﬁ@% related to that, which

: /7?(/ - &b ,@f{ A, u4gz
Same up 8%t the sang

fo at the 1949 meeting, X introduced a g@%@&ﬂ%é@@
which 18 28 follows:

"That the Chairman appoint a compities of judges and
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lawyers of this Conference whose duty it shall be %o study the

need for smendment o Bule 8 of the Pederal Rul

ag of Civil Pro-

cedure in order to definme or clarify the meaning of the term

folainm for relief' snd which will look to the reguivements in

the Civil Rules for greater clarity in g££i$@%$i§@ pleading.®
As 8 ?@%@1% of that, Judge Denman appolnted a commit-

tee of judges and lawyers, and the matter was referred to the

7 Los Angeles Bar Association and the California State Bar Asso-

%ié%i@ﬁa

4 committes of the California State Bar Assosiation
recommended the adoption of s report which recommended the
change of language which I have vead to yénvat the beginning of
ny statement. 7That went before the House of Delegates of the

California State Bar last Augus

t 26, 1952, and was adopted by
an affirmative vote of 167. The vote against it was so negli-
gible that they didn’t even bother to announce the vote against

it. 7The Loe Aungeles Bay Association adopted & veport recommend-

ing the same change. The Oregon Bar Association adopted a
report see@mﬁsﬁéiag'éha% gome change be made.

After that, it then went o the Conference of the
Hinth Clrcuit., Judge Driver was there. We had very 1little
discugsion last fall because we had discussed it i&»i@églaﬁé
19050 and 1951 and in the earlier meeting at Yosemite in 19853,

1 want-%@ say in passing that I bave had some éiséaga

. sion with Judge Clerk. He eeems to think that Professor




386

Yolaskill, who I understand had some difficulty with accepting
the rules eoriginally, was the origlnator of this ldea. Profes-
sor McCeskill did not appear on the scene uvntil 1951, @h&@ﬁ_ﬁ%@
two years after I had ia%ﬁgég@%@ the resolution, and subsegueunt
to the nseting of the State Bayr Committes of California and
gubseguent to the meeting of the Los Angeles Bar Committes,
§$§@§@ %k&% tim@ e E an gsorry Judge HeCaskill is
 “§®&§ e & h@@ never heard of him or seen him, So I want to
assure you that Professor MeCaskill had absolutely nothing to

do with origisating the idea of the study, )
. 34;/'\/5?/

1 will say ajeo, 1 wae rather surprised to find the ' U

T4}

B | oM

» ~pd

acceptance of the bav of some ﬁlagifiﬁéﬁiﬁﬁs I think probably
APy,

there &8 o great deal @f mi@u&ﬁ@f@%@@é&ﬁge

A auaﬁay of the judges in the Ninth Circult voted
&g&iﬁ@% the &ﬂ@pﬁi@@ of the x@aainﬁ&@n for the reason that they
had @h@ gﬁtiﬁuﬁ@ whilch was g@n@zaiig sxg&as&@é by Judge ﬁ&tk@%
Cof our district sourt, and %hsg thought that the present
language of Rule 8 required %ha% the plaintif? should state

facts sufficient to constitute a cause of action. In other

words, their attitude is that a complaint has o state some-

thing; and if it doesn®t state facts, what is it going o state?

The judge is supposed to kmow the lavw and apply the law which

would entitle the plaintiff to velief on the facts which are
within the plaintiff's knowledge. |

The confusion, I think, probably stems from two




887

gehools of ﬁ&@ug@%, one %high is %@5% gxpressed by the decision
of Judge @2&%& iédgéﬁgugfééﬁéaféérééag, 139 ¥ 89 774, vhere
Judge Clark sade the statement:

| "Uader the Rules of Civil Procedure there is no
pleading ?@%ﬁi?@%@%ﬁ(@f stating facts sufficient to constitute

& cause of %@%i@@1 but only that there be g short and plain

_S%ﬁ%éﬁ@ﬁ% of the claim showing that the pleader is entitled to

relief.®
I had expocted that iy, Simpson or ¥r, Lesky would do

all of this work on that case, I ﬁ@n*% h@?@ any law clerk. 8o
(gt
yesterday X %@@k the paine ¢o run %h&% é@@ﬁ in Shepards Federal
: }’3:
@ita%ﬁeﬁ it is &6 ?@@@@@Es 1 of %h&té@ggg, and Footnote 1 of
§§ A it “

that case is cited with approval iﬁi?? other cases,

I took the pains yestevdsy afternoon to examine each

one of them, I will say that 19 of the 37 cases are Fifhw

the Second Cilrcuit, sither in & majority opinion or a dissenting
- oplndon, or in the districts which are §i§hiﬂ the Second Cire
culd.

Bome of the statements which grow out of that citation
are rather interesting. I §&%k@g doubt 4f anybody outside of
those who have paid some particulsr attention to this is
familiar with the tendency %h%@% ?@% gone ?a;

%ﬁ??@@ and E@lﬁg@ﬁf $§;€@ é;%%zgﬁ@ courts generally
hold that the statement of a ;laim.@gn no longer be condenned

- moraly because it fails to state a cause of action, It is
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generally agreed that the pleader need only make a short and
plain statenmsnt of clain, showing that he ig entitled %o wellef,
and that the fact that the siantement may contain matter which
under the old procedure might have been considered a conclusion
of law or & statement of evidence, will mot of itself make the

- .
7

pleading 3&§§$§§?¢' With that lattew %@ﬁ%@ﬁ@@, of course, I

haven ¥t &@Y gﬁ&?@@i at all, 5 k ? i&i&iﬁ

ﬁrf Hoowe in hie @@?&,ﬁ?@zaga 2, 1949 Bditiom, be~
gigﬁi@g at page 1647:

"The Federal Rules have avoided one of the gé@e gpots
of code pleading. The federal @@@?ﬁ&'&%@ not hampered ag %he
morass of decisions a8 to whether a particular sllegation is
one of fact, evidence or law."

And he states this:

YAll that 18 vequired is a ﬁﬁ@?& and plain statement
of %h@ clain ﬁh@@iﬁg that the pleader is entitled to rellef,
;liﬁéﬁﬁ is no requirement that the pi@&éé@gvsﬁgﬁe facts or ulti-
mate facts or facts sufficlent to constitute a cause of action,
The courts have récognized that the function of pleading @@é@?

the Pederal Rules is to give falr notice of the claim so0 as to
»éaaﬁla»%h@ adverse party to answer, tu prepare foyr %¥ial,¥%@~

| allow for the application of the @@@ﬁ&iasr@% yes Judicata, ga@
to show the type of case brought so §hﬁ§;i%.m&§ be assigned to
¢he proper forum for trial.’’

g L , .
"As Judge Bt. Sure said in one of the firet decisions




under the rules
ga
HThe modern philosophy concerning pleadings is that

they do 1little moxre than indicate geunerally the type of ligiga-

tion that is luvolved. A generaliszsed suumary @f %%@ case %&&%
3 g . S ;i‘_,.
a?f&?ég i%ig %@ﬁ%ﬁ@ iﬁ %32 that i@ ?@%ﬁi?@@ w This ance s

Vi £ e L E)
’:“‘* A A ~' ".,.a‘—. f,.t,—ti:r e g E 4 /—55 :,!"D,;, R e J

"Then %@ @i%@a a g@@aﬁ many ‘cages in the footnotes in

supporé of the proposition that he has juet anpounced, and

."*gﬁa%@g furgher:

p
”ﬁ%é@% §§§§§@%2@§ theory @2 @Egaﬁiﬁggziﬁ ﬁg )

aterial
i e
?§@§§@? 8 ?1@%ﬁiﬂ§ staten @@@@1@%&@%3 @f’?%ai’ ;ia

1 am cortainly nog &é?@@@%ﬁﬁg, and I don'd %i

wmate faots; but certainly ss a trial ggég@ we and I h&%@ybés@*

ou the federal bench for ten RA LN @?@gy Honday @@gaiag @@

ﬁ%?@ a very busy docket, &ﬁéﬂ%h@?éii%ﬁvﬁ any otheyr fhi% ﬁh@% &%u
. i§V@k§é a8 much as Rule 8. In every case that is fil@@ V%h@ i
lawyer £iles & motion to dismiss, Vhether be @himkg h@ i@

vight or be is wrong, he is going to preserve a point %ha% h@
might later urge in the Court of Appeals, and S@ﬁ@ﬁim@g h@ q@@s,
- guccessfully after trial. But we have 1t time and time &aﬁitim@
again, |

A A

fo there-is becoming o tendency g@ﬁ@?&liy for the

lawyers, in practicing law, not o state facts or not to draw

a pleading mo that I, as & judge, can plek 4%t up and tell what




The courts have generally SO held". He

Tnsert for page 339, 3rd paragraph-=--=

s long as falir notice is given, and the
statement of claim is short and plaine , !

then again ciltes 10 cases in a footnote
in support of thatb statemente
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the plaingliff wants and why be thinks he is entifled €o it; ox,
to put it suother way, so that 12 §.§3@aé§ag ig laild on the
desk of a lawyer ?@p?@géﬁ%iﬁg a defendant, the lavyer 9ill know
how to answer or how to plead €to that pleading.
~ We have statements uow in the decisions such as this
one, %ﬁ@é@g Pharmacal Company v. Dolein, 91 Fed., Supp. 87, 89,
 from t&évﬁgaﬁhsgﬁ District of New ?@ggs‘
| “The pleadings in the federal courts serve the purpose
of mere notice pleading.”
in Brooks v. ?@aasyivaai@>§ﬁ33§@aé,‘§§@§ the Southern
@istri@% of New York, 81 Fed, %u§§é,1§£’ 103, where %ﬁ%y,aggia
¢ite the Dioguardi case: |
"The defendant has now moved to dismiss the action
on the ground %&aﬁ the plaintiif fails to state a cause éﬁ
'aéﬁiag upon which wrelief can by granted. ﬁnégf the new %@2@3:
of givil Progedure theve 18 vo pleading reguirement ﬁ&at‘gaéf@

. be facts sufficlent to constitute a cause of action, but only

. ¢hat there be a short and plain statement of claim skéwiég that
the pleader is entitled %o velief.®

We have a statement also such as this in Leggett v.

Montgomery Ward in the Tenth Cireuit in 1948, 178 P %?véag’ .y
f’}l,é»&, éq’“”i”' gﬁr"ﬁfiﬁj‘»ﬁ@; 'y
#hoy wade & motion to dis-

an action for malicious prosscution.
miss on the ground the complaing did not state a cause of actilon,
and the circuit court upheld the district court in dismiesing it

" and applying the law of Wyoming to the pavticular csuse of asction.
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There was a2 dissenting opinion. I em not ¢iting the dissent
as controlling, but %o show the tendemcy. 1 gquote from 1%:

"The general rule in all federal courts, so fay as I
bave been able to ascertain, is that complainta should not be
dismissed for imsufficiency unless it appears to a ceviainty
that plaintiff iz entitled to no relief under any state of favts
which could be §§QVQ@ dn %up?@yﬁ of the claim.” wﬂfgg

i:};i ‘Jrzy&? ?’?}Cg “sg!’i}

ﬁﬁiﬁgaaﬁéi é; Euzai@ - Phird Cireuit, @@ﬁ%&m

nontal Collievies Ve %&@h@g, 180 ¥ 24 %31, Pourth Cireuit,

e @é%@g

0, 116 F 3d %%5%

Tabir Brk v, Glens L. Martin Co., 149

Pigth @i?@ﬁiﬁ, Kohler, et al. V. 5&@9@@, et al., 138 ¥ 24 é%@é
hig{tﬂ ﬂfiu’lué’ {}ff« Ve oS s\'){ R r:;fé>/§ﬁﬂg{ag#§ fff :’Sq ‘ﬁ,?;f "?pﬁf’:ﬁ

ﬁ@?@a@h @iyau%t,ﬂ§@§ging ¥, ¥Fry, ot al., 147 ¥ 24 ?25 and

£ A,

CEE gi?@ﬁi%, Gohen v. United States,

s

s

i
e

boves ¢

1%9 ¥ gé 738, ﬁ@ﬁais V. ?iilage of Tonka Bay, 181 F 24 411,

:gﬁﬂaisiana Farmers® Protective Union, Inc., V. @@eg€~&§la§%%$ &

Pacific Tea Co. of Auerica, 151 ¥ 2d 418, Sd=Hudk:Supys
. pubiteity Buildisg Realty Covporation, ot al., v. §Eﬂﬁaga§, 

139 ¥ 24 B8B83, and &@iﬁgg \ 2% %% te Mutual Life Assurance @@. @ﬁ

&3 and the Winth @ir&ui%,

S50

Vorcester, %a%%’, ]
g&ﬂﬁ@?, at al., v, E?a&kiiﬂ Five Jos. Co, of ?hii&é@1§h&a,.Am
142 ¥ 9d 864 -~ in support of the position which he hgg ja&ﬁr

stated,

| &% g 3@%5@ @ulimg on a motion €0 dismiss a @@mgiaini

before me, ?r ve to apply this as a rule, that is to say, to

- determing to a certainty tha% plaintiff is entitled to no
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roliel u§é§¥’§%§ gtate of facte which could be proved in supporé
of the aiaimdf Tou cas imagine any $§a§@‘@§ facts. A person
comes in and makes a colaim against the defendant and claius
nerely money, that the defendant damaged him, You can imagine
some state of facts which he may bﬁ.ékzaqﬁ@ prove in support of
that @1%1@, and some 0f the complaints sre almost that bad.
%é%%égééesulﬁ&é in this statement inm Bushey & Sons v.

j;§§§g§§ in the Second Cirouit, 167 ¥ 2d 9, whers Judge Frank

,(/IK awe;h e ;m'
dissents in an aéwir&i%y case and §§§§% A

“"Even 1f & petition is somewhat vague, nevertheless
o sustaln its dismissal without hearing evidence and on @ -
demprer is flatly inconsistent with several of our yegent
decisdons in which we bhave held pleadings sufficient, on

demurrers or motions to @igaiss, which were far less clear."

And he oltes again the Qi@gaaﬁﬁi @&ﬁéwiﬁ% Clark on
i?ﬁ‘? 3

~ {
i}! A%’ 3.3\'6/“‘/{,&*’ 2 (";/»'w‘ {‘;.: et fif \j“j\{y AL 4!;’42% (,@ $‘g '}gfg%ﬁf{ H
4

jﬁ% g ’:?; ’f e ﬁ“’" i;"‘ j%’f
I don't thisk it would be of any §a§t%$uiay addition
Jﬂ’W;"gﬁ(fﬁ@ gi,?;};:éé w/,‘%/«.é« oi«fi’fsgf"sf
for me %@ @@ﬁ%i&'@ to gu@%@ the éifi@f@ﬂﬁ cases which ars»git@ﬁ

jéaa@ “which chn %@ f@&ﬁé i@ %h@@@réﬁ ?@@gygi Citation, of wﬁi&h

ﬁ@é@ ﬁlﬁaéimgﬁﬂﬂi”

1 have indicated there ave 37 @@§¢
1 have not taken the tims to find the other decisions
on appeal which disagree with this doctrine, There are some.

I recall that there is @ﬂ$4iﬁ the Third Qircuit., I

would like
to read a statement by My, Eas@y, in view of the fact that he

" 48 not here, which indicetes his view ss a practicing lawyer,
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He was n membey of the 33@%& Confevence and a delegate to that
gonference sppointed by one of the Judgesa:
"There is nothing wrong with Rule 8(a) as it was
written in 1938,"
I don't know that I agres %i%k;ﬁis eriticisn of the
courts, I will say that I sheve his view that a statement of a
clain entitling & pevson ﬁa'zsliﬁﬁ, in ny Jjudgment, requires the
,,,,,, 'ffggxaﬁn to state facts which would congtitute a cause of action.
Continuing: | |
"Rule 8{a) does not state that & complaint need only
 set forth a olaim for veldef; that is, it does not say that it
is sufficient merely to assert a claim. What it says is that
a pleading which sets forth a claim for velie? shall contain s
short and plain statement of the olaim showing that the plesder
is entitled to rellef, The Califorania Code of Civil Procedure,
‘ gé@%i@a 436, which is typical of the code in pleading states,
. yvequires a statemont of facts constituting a‘aaﬁs@ of action
- jn ordinary and copcise language, |

ur California Gode of Civil Procedure, Hection ﬁé,

defines an action as a proceeding by which one §?@$§$&%@$
another for %&é“éaﬁla?gﬁién, onforcement, or protection of él
right or @fﬁﬂé&%i@g of a wrong. A cause of action aaaéis%$Q§£«
the grounds on which one is entitled to the deslaration, enforce-
went, or protection of a right or prevention of a wrong, It

" gonsists, in short, of the grounds upon which one is entitled
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to0 relief. Thus there iz no veal difference between Rule & and
€.C.p. Hection 486, and no sound Justification for comstruing
Rule 8 as cveating notice pleading.

“Rule 8 and C.C.P. 426 both require more than a meve
assertion or notice of sssertion of a claim. Both reguire the
assertion plus enough to establish the right to relief, if

proved. Haough of what? Obviously, enough of whatever 1t is

bt the lav desls with in deciding cases, Those Who support

%§§% has happened to Rule 8 shy away from terms such as "fack?
and ‘pleadings,® but any legal problem consists of law and fact,
Pregsumably the courts kanow the 1&@,’@&% they have to be told
the facts, 'The complaint should tell them and the adversary
snough facts,

"Opponents of a change to Rule 8 as presently cone
strued stress the difficulty of distinguishing between ultimate
facts and evidentiary facts and betweon ultimate facts and con-
clusions of law. They assume that by adopting the new name
velaim for relief' in place @§ the old, ‘cause of action,?
these difficulties vanish, |

*ft may be granted that the difficulties sometimes .
exist, but they ave inhereut in the materials with which the
i@w wust deal. Bupplasting Yeause of aatiﬁgiﬁylﬁelaiﬁ for
relief® and then comstruing ‘cleim for relief® as no more than
& notice of disaffection on the psrt of the gl&iniifﬁi'ﬁﬁfaat

- spirit the difficulties away. They merely defer the difficulties
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to a later polnt in the litigation., Oupplanting the term
foause of action® by 'elain for relief! mersly ifndulges a
professorial foible and the comuon fallacy that chaoging labels
achieves reform. They polat to the many decisions that grapple
with the concept of *cause @ﬁ‘@géiaaﬁ a8 a roason fovy adopting
the term,

"So we now have many cases desling with claim for

relief, but we have not thereby escaped the basic guestion
which arises in many contexts such as the application of @g@
Judicata, statute of limitations, and the like,

"While there was no reason for the change of terms,
similarly theve would be no particular magic in changing facts.
What is needed 18 %o end the improper application of Rule 8.
Since the books are now full of ﬁ%@i@i§&$ leaving out of gh&%
rule vwhat is there, something may sﬁil be added to make sure
tﬁgt it was rvesd corrvectly. Perbaps the following aﬂéiﬁiaa

_would do: | |

"14 gtatement of the claim shall not be deemed suffi-~
cient %o sﬁ@ﬁ’%&&% the plender is entitled to relief unless its
allegations of fact, 4if established, would support a Judgment
in favor of the pleader. Mere assertion of a olaim oy of & |
bare legal couclusion shall not be sufficient.

"However, correction of Rule 8 is only €§$‘$%§$§i§§
p@iﬁ%,i@grwh§€~%ks courts have done to that ?&1@-3@ éﬁiy-éﬁ

- aspect of wider congern. The courts hﬁ?&*ﬁé&léﬁ into &
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tendency of defeorring the sccent in litigation to the last pos-
@#ible syllable. The cure is to move the accent back to the
garliest, Jjust as the Huglishman tends to pronounce his words,
Every controversy starts as an undigested, unorganized, diffused
mass of facts., The human mind 15 not capable of reaching 3g§gw
ments on such 2 mass. It must ﬁiﬁgt %eééé@ the bulk, To do #o,
it must firet deternine @h@% principles ave relevant, ovganize

t,hﬁbﬁ facts into cstegories, and discard those that ave i@rszeva&%.

"We often hear the ylea that a @i@sa of @?i@@&@@ should
be received to complete the plsture, and judges often let the
evidence in for that purpose, But the job of the judge and
the lawyer 4s Ghe reverse of completing pictures, A photograph
is full of detail, but before a controversy caum be resolved,
details mu§§ be washed out and the gh@ﬁogfggh reduced to & iin@
drawing. From the a@ﬁ@ﬁt a client drags the case into the
office, the lawyer starts the task of defining, refining, and
eliminating, and until he does so he can neither know what is
'§a§§$§§a@ nor how to present his case. From the moment the
case comes into court the judge must s%afﬁ on the same jsﬁ;’
Until he does so, he can not decide the case except by way of
an emotional response to some fact that may bubble to sﬁs sur-
zgae or attragt his eye %y ite glitter. The sooner the job of
defining, refining, and eliminating begins, the betier.

“Fhere are those who belittle lasue pl&s@i&g,»bﬁ% one

can not decide & case until he knows what he has to decide. It




347

is not enough to know thait he has to decide whether or not the
plaintiff gets what he wants. The undigested mass wmust be broken
down into g@@éiﬁi@ guestions that can bs tested agniost s§§g$f§@
facts and matched apgrinst specific legal prisciples. When this
is done the case has been reduced to issusa, This Job can not

b avoided. It can only be deferred. In the end, %ﬁ@’ﬁéf@?@éﬁﬁ

w8 for old joba.

merely gives us new n
"For example, those Who insist on notice pleading and

the use of pre-trial conference to simplify, thet is aotuslly

to discover the i@ggﬁg_yaftﬁggaaxzy thoge who formalize E%grﬁééa

~ drial procedure and pre-trial égééy; bave discovered na%hiﬁg’

new and are repeating an old experience.

"At esrly common law, a suit started with the issuance
of one of & number of formal writs, %hééh were in @fgsat'gagi@@s
of disaffection stating in a vague way the general ares of the
rlﬁﬁ in which the grievance was set. Then the parties came h@é
. fore the judge aﬁé clerk and engaged in a dialogue to determine
what the controversy was about, and what issue the court was to
d@é&é@; The vesults of %h@-é&alégue wore reduced to writing by
the clerk, Call it what you will, this was a pre-trisl order,

"Later, the waste of time involved in this process
was obviated by reguiriung the gastigs to reduce their dialogue
| §@ a series of §1@§§$§gg written at greater leisure in the

lawyerts office.

"Ihiz development succeeded in the later commo
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pleading and in equisy practice, but I make so bold as to say
that code pleading as practiced in the metropolitan areas of
California has besn a b@%ﬁ@? syston than ﬁaé@ﬁai.gragzia@'aadaﬁ
~ the Clavk version of Rule 8.% |

1 sm reading the text as it is, eir.

"?he e@gwagﬁagﬁ of Rule 8 to a&%i@@ pleading is §§$ﬁ

@f a bf@gé@r %aaéaaay of deferving the &a@vitgbaé aaeaaﬁity @2

fv’%hiakiﬁg %ﬁzaugﬁ-ﬁ #a&ae' ?hs ﬁlaaéinéﬁ 5%@ reduced to ﬁ@g gga

‘”ﬁaﬁplaia%ﬁ. ge@ists vith recitals of wkaﬁ the statute gays %ﬁ%

"fr—smgt? of ia@t. one is ﬁeld that he ﬁay aat have a more é@ﬁiﬁiﬁ@

| gtotement, If & @@E§3ﬁiﬁ§ 48 loaded with innuendoes aﬁé agsw

'1i;f$a§iegl &rﬁslg?gaﬁ@, 12%& an antitrust @9&?1&1&%, ong is é@ﬁi@ﬁ

a motion to strike, In @@eh instance th@ necessary job @£, 
coming to grips with the issue is deferved, with the consoling

- assurance to counsel that t&@ ismsue can be found and ﬁ?&@éé"f

'f'bg discovery g?@@séur@ in %ﬁa pre-trial @@@ﬁaren@s.

"Congidey %ﬁi@, too: Diseovery practice é@@s g@%
_ééfiu§ issues. It simply throws into the hopper the 8&@1@
undigested agggvéf facts, &ny%ﬁigg g@@g;~ Attorneys must ine
quire into everything snd prepare for everytbing, because no
gourd wi&l»télz-ﬁﬁgm whers ﬁ@féﬁﬁg o pé?ﬁi%}%h@& to stop an
adversary . Tﬁ@,@éﬁﬁ% of time and money is iumense, @igé@@@fﬁ
is simply not an instrument %@ f4nd issues, It is a process

- for finding facte or proving one¥s @as$, aﬁ@ iﬁleught;ﬁéﬁ*ﬁgr
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be regquired until some prelimipsry definition of lssues has
ocourread,

"Consider nexnt the pre-trial conferense, If the
lesues are simple, a simple pre-trial oxder can be prepaved,
but the job could be equally well dome by proper pleading. If
the issues are aéﬁgiﬁeatgé, gé-ﬁngh effort is involved in Zraming
8 pre-trial ovder as would be involved in framing pleadings.

- Instead of the judges sitting back and cutting Gordian knots
@%@a @sgaséz Pind themselves at loggerheads, have the court
rule at a pre-~trisl conferenmce on whether an lssus i velevant,
instead of doing the same thing on & demurrer or g@tié@ to
gtrike "

5&&@& are changed, but the %ask hag @giy b@éﬁ do-

A7 e

AR

fsggad agﬁ the task and decision &
added that latter.

"ae 13%@1y.as<aa%, the é@sagﬁgﬁi Jjob of defining the
1ssues and cutting out the irvelevant is once again deferred
at pg@éﬁyigi conference with the excuse %Ea@:%h@ court @ga7 |
ﬁé%ﬁa? tell the significance af»éﬁg thing after the whole
ploture has been completed at the trial, The attorney who
sought the pre~trial conference goes éﬂ&yiﬁuﬁﬁraﬁéég Having

failed to induce the court to come to the case on the pleadings,

counsel may try agaln by motion for summary judgment, hoping

in this way to strike at the jugular vein before time and

¢ noney ﬁf%,sguaaﬁﬁﬁaé. As Judge Chase agggaa7iﬁ ﬁ?agteig v. Porter,
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184 F 24 484, 479, there must be some progedure to avold
useless trials, and if courts will not vse pleadings for the
purpose, they ought to use the summary Judgment ?Yé@@@ﬂ?@a

“But once agaln, courts defer the inevitable. Ine
stead of exercising the powers of acumen $o plewvce to the core
the case, they frequently exercise powers of lmagination $o
 turn up lurking iesues of fact.

"8o the parties ceme to ¢rial. But objections $o
@@é&@ﬁ@@ will vot be sustainsd, Bverything goes in, either to
complete the pilcture or subject to a motion to strike, If a
motion to strike is made, counsel ave told, likely as not, that
it w111l be ruled on when the case is decided,

“%h@ parties now come down to the home streteh, still
antangled in an undigested mass of fact., Everything bas to be
discussed in the closing briefs and srgument. At the very end
the court will do what 4% should have been dolng s%@aéiiy
throughout the litigation. MNo ome would think of trying to
refine gold frem the base rock without having first subjected
it to the several steps of crushing, concentrating, and milling.
The refinery would break down if the ore wers dumped into it
divectiy. Vet courts reach final 3a§gm§§%§ in wmuch %&i@rﬁgy.

"Nor is that all. If an attempt is made by counsel,
whether victor or vanguished, %o éaféaé and refine the case
by adequate findings so that he may ha%@ the clear issue befove
»fsﬁa Couwrt of ﬁgé@g&g, he is spt to be aiaééé;sggigglg, ‘The
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court writes an opinion intermingling fact, law, and argumesnt,

as opivions ought to do, and then adopits it opinion as iis
findings, often more ¢o the satisfaction of the appellant than

%ﬁ@ appelles.

"Thos the case goes up on appeal. The record is buge,

for nothing has been winnowed out. Lvexything has to be brief-

6d, albeit in 80 pages, because nothing has been definmed, The

“Gourt of Appenls writes its opinion, It may find its own ‘facts,

and no one recognizes the case as the ssme one tried below."
I guese he had some bad experiences.

"phe starting point is Bule 8, Good lawyers can

. adapt themselves to any kind of procedure. If loose and easy

pleading is tolerated, indeed vequired, good lawyers will take
advantage of 1t. Why not? But they would prefsr to presentd
8 clean case. Rule 8 as now construsd makes litigation expenw

The alteraative is not overe

give, ponderous, and amorphous.
refined technical pleading. It is intelligent effort to use

8ll the machinery available to the end of defining and re-

defining the case, beginning &t the earliest possible moment
and keeping at 4t at every stage. o
"Stricter pleading plus motion for summavy judgment
pluas the pre-trial conference would make an excellent system.
Rule 8 should be amended, but this committes or another should
congider and report on the whole problem of judicial deferment

"and the task of coming to grips with cases.”
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I want to etate further in this connection that when
the natter was referyed to this committee and gent to Judge
Clark a8 the Heporter, he sent to our court and asked that Eé
make & 1ist of all of the motions to dismiss which had come be-
tore us . where we %hﬁagh% that the natter could have been improved
by proper pleading. I told him that 1t would be absolutely lwm-
possible to do mo. I have been om the federal bench for ten
‘*yﬁarﬁ. 1 have had & long motion calendar every %@néay; Some-
ﬁ@édayg w6 have as mauy as 40 to 60 matters to paes on, It would
have been & completely impossible task for me to have g@ﬁé back
to the clerk’s offige aud %é have gathered together the maay;
gany, wany iustances where tiwme of %&@ court and of counsel
i%éfgrﬁa% @@gﬁ have resulted %ﬁ the iigiganﬁg bocause th@ e@mm
plaints were not properily gge?araé ggé éi§ n@%,geats_ﬁk@ thing
féﬁich was @itkig the §§§§1§dge‘a£ thejglégatiii and which the

eéarﬁ shﬁuié*kﬁﬁﬁ ané'th@ éaieﬁé&ﬁt should know a% the aarliést

L agpafﬁnnitys ﬁh&t 13 to say, the iaets which ocourred which

.eaeitie hin to 8 5uégmea% uuder the law,.

I do have one @xpgfi@nee that I @&n& to relate which
' «s:’é"i 4
will i{llustrate the point of bad pleading, Heller v. Gli@k
j“’f{é‘, % ﬁ%g;‘“ %}fﬁ”\!‘?

Lumber ﬁemﬁaayx 1t wes an OPA price ceiling case. They filed

a motion to dismiss, I @gamiaeé the ﬁam@laiaﬁa It was exceed-
i@gly sketohy. Had I been a practicing lawyer, I would not have
known how in the world to advige the client to answer it. It

‘seemed to me that 1t did not state any facts. All of the facts
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were on information and belief. It didn't seem to me that it
stated a elalm for relilef under the Rules of Federal Progedure,
and I granted s motion ¢o dismisg. It went up to the Circult
Court of Appesls and, without making a statement in as strong
language as Judge Clark has done, %héy nevertheless did state
that it did ﬁ%&§§>§ clain Loy relief under the new rules, as the
defendant s@gid £ind @Qﬁbﬁha% the facts were by discovery pro-
'-,ggedimgsg He @é@i@ file a é@%i@a for a bill ef‘ga%%i&@i&rs‘

| 80 the defendant fileﬁ‘a motion for s bill éf particue-
lars. The government @gﬁ@ in and gaié-ﬁﬁ@y wanted some time to

answer. Bix years after the ar%gi§a1 complaint was filed, the
| §@v@r§ﬁ$ﬁ§ @aﬁ@ in and é@ﬁﬁ@ﬁssd that %ﬁsy,asv&% could have
furnished a bill of garﬁiéaiara.-éiﬁ other worde, they never

did have z cause @f’acﬁi@afand‘a@?a? @b@ié ﬁﬁ?& stated facts

suifieﬁéat taéﬁagstita%@ a cause of aeti@a in that sa&@b
A / a
- s

s,/“i;\‘ ¥,

" I think the plaintiff recited

/33“/}2 3 {&

He had %4 pria%@d pages -- he had taken the

trouble to have 14 printed -~ 74 printed pages of a conglomerate

nass of facts aﬂW“@%j%p corcloineane “b“*éiﬁziﬁﬁf'”WW%gzik».'
} 5&MM§ ﬁw%%?gﬁ&mzﬁé%*ﬁwg
E heard motions to dismiss. I heard arguments for

three days. I finally granted the motion to dismiss on the

- gondition that he amend and s@paréﬁéiy state his causes of
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action. He finally got them down into five separate causes.
I heard asrguments again. It went on up to the Clreuit and they
affivned ny dismissasl in that case.

There, had the plaintifl been regquired in the Tirst
instance and bad he hknown in %ﬁé firgt lpstance that he would
have had to 3%&%@-§§§%§ sufficlent to constitute a cause of
action o that a 3@6@@ iﬂ'§i¢k§ag 4% up would know what he was

and money would have been gav&é;

ghout, all that time

talking
| One other thought. The rules bave been in effect

now I think fifteen years, éﬁé yvet this provision of Rule 8 has

- mever got to the Suprems Court for construction. It weldom

geta %@ %§@ sppellate courts for construction. The battle-

ground here is down in the trial courts.

In our eivcuit, a great many @§ the Jjudges are reluc
tant at all ever to grant motions to dismiss on any ground, ,;,;__:
 beceuse they have had the experience of granting them, and they
go up to the oirouit and they come out with a statement similew
$0 the one %agﬁ-ggsrmaﬁé here a while ago, that iﬁVany @@&@: 
cwivable s%é%a'@£ facts can be proved éaﬂ the plaintiff is

V@ﬁ%iﬁi@é 0 g@ziaf anﬁay any theory of law, whether it is :f;
- ; §§sa1§se@ or not, then it states s éiaim for velief. T
' I subwit, gentlemen, that if that is to be the @wee

~iaf pleading, 1f that is #ll 8 lawyer &a& to do, then y@ﬁ &r@

xeting your money on law @@hséia and t@gghiﬁg 1&@;@?3 h@ﬁ t@

'??a&%ia@ law,
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I thank vou very much for listening %o me.
Hr, Rhyne has a %%&%@%@ﬁt o make,

STATEMENT OF J. B, SIMPSON, ATTORNEY, 108
ANGELES, CALIFORNIA; CB @%2%@%
ON FEDERAL RULES AND PRACTICE, LOS ANGELES
BAR ABSOCIATION (PRESENTED BY CHARLES 8.
RHYNE, ATTORNEY, WASHINGTON, D, €.)

REYHE: My, Chairman and

Hombers of the Conmittes:
- First of all, I would 1like %o explain that I appear

Eﬁeg@ for Mr. J. B, Simpson, who is an gtt@rnﬁy in Los aag@ies,

Californis, and Chalrman of the Los Angeles Bar &gsagia%i@ﬁﬁél'

Committee on Federal Rules and Practice. I myself am a m@m&@%

of the District of Columbis Bar and, as I explained to Mr,

- Simpmon when he called ne last week and gai@ he was f@%@gféin@

his file and s s%aﬁamgﬁt which he would like me to present to

yﬁ@. our experience here is somevhat @ifﬁ@f@@ﬁ, but he said

he mésagagx that would illustrate the very problem.

L I explsised o Eimfﬁaat.i had many times argued

motions to dismiss and had %aam granted on the ground that the

',garti@uiaf claim did not stste a cause of action.

Wr. Simpson's committee has fil@é a very @ﬁh@ﬁ%ﬁi?@
report. He himself has served as a lawyer delegate to the |
&iath Foderal Juéi@igl Conference.. He ig also 2 member of the
eemﬂiﬁt@e of the California stata Bar on this subject. So he
has f@ll@@@& it rather @hﬁreughlg for a @@ﬁ%iﬁ@f&bi@ 1@@@%@ of
time. |

He did give me a very short statement which, with your




 ase
pernission, I think would summarize the whole thing end @iléi
f@f you this very voluminous £ile which he §@$ﬁar§@§¢ §§ { m&y,
1 would 1ike to vead that statement, Wr. Chairman, This is the
statenent prepaved by Mr. Simpson: ;
| "In 1949 Judge Peirson M. Ealz,éﬁ the Southern Dis-
'%?i@% of @azifégaia intf@duﬁéa'& resolution at the Federal
:*;ﬁif@ui% Conference for the Ninth Judieial @ireuiﬁ that a Com-
fﬁi%tae be a@p@iﬁ%@é to study whether a claim for @éii@ﬁ uad@%
Rule 8(a) sbeulé be required to gli@g@ facts sufficlent to con-
stitute a cause @i action, A Committee mag agyaiaﬁa@._
“?h@geafﬁ@r %h@ E%%ﬁé? was rveferred to and ﬁ@ﬁ&iﬂ@?@é

by the Pederal Rules and Practice Committees of the state Bar
of Californis, the Los &ﬁg@i@s”gaﬁ Association, and the State
Bay ef_@waggﬁ for study and report. |

”éakﬁggazlﬁf 1951 the Q@@méﬁ%@@ of the State Bar @f 

gaiii&fﬁi& ﬁu&&iﬁ%@ﬁ & writﬁga raport ?@e@ﬁﬁ@ﬁdiﬂg that Eui@

| '3(&3(&) be a&&n@a@ to gr@viéa that & claim for velief ahal& /

contain "(%} L sh@rﬁ ané plﬁiﬂ %ﬁ%ﬁ@m@ﬁﬁ af the clain sh@ﬁi&g

',taat the §1$a§@§ iz entitled ta relief, whieh statenent &hall

- a@ntain the fae%s ﬁans%itutiag 8 aausa af action.,” Thias r@p@?ﬁ

pointed out t&a% &h@ opinion of ths g@ust @f Appeals i@r ﬁha~
Second @1&@&&% dn ﬁi@gﬁ&?di ?. ﬂu?ni&g, 1@9 3 gé ?74, ??E,

stated that Ruia 8 ab@lssaaé ﬁha “pieséigg re@uiwemant ef

stating *facts suigi@i@nt t@ a@astitaﬁg 8 gauﬁs of a@ti&n* LR an& :
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té&ﬁ gertain text writers had stated that this was the generval
holding of the courts. The Committee was of the opinion that
the requirement that a claim for relief actually state the fLacts
s@ggﬁi%utéag the cause of action would ald the Court at every
stege of the procsedinge in clarifying the issues. a
"This veport of the Committee of the State Bar of
California was submitted to and made a part of the Report of

:”ﬁﬁﬁ Committey @f the Ninth Circuilt Conference., It wag discussed

at length at that Conference im June, 1951,
6%@%&&&%@ for further study and report,

| "Phe Los Angeles Bar Agsociation Committee vendeved
@ weport on February 19, 1952 which was thereafter adopted and
approved 5?5%@@ Board @ﬁ Trustees of that Assa@iaﬁioﬁg That |
report pointed out that as & result of the statements made in
the opinion in the Dicguasrdi case which had been cited with
approval by a nunbeyr of @%h&@ @@gﬁﬁa. that there wa® a éiﬁﬁaﬁw
ence of oplnion s8 to whether or ﬁ@t undeyr Hule 8 a plaintiff

or cross-plaintiif was required to allege facts sufficient to

donstitute a cause of action, It was the opinion of the Com
mittee that 4if é»piaégﬁiff or gyéssmyzggéﬁxﬁf has & cause of
action he should be ﬁ@g@iﬁ@é?éﬁ bis pleading to allege the
facts constituting that csuse of action and that it sbould not
be left to hie adversary %@ éi&@@?ﬁ?fbyzéiﬁﬁéﬁaﬁy proceedings
the facts which should have been alleged in the pi&éﬁtiﬁfﬁa

' pleading. The Committee pointed out that some teachers of
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pleading and judges belleved that the rule properly interpreted
8till required a claim for relief to allege facts sulficient %o
constitute o cause of action and that there was uo agggggiiy for
amending the rule, It was the Committee's view, bowevar, that
sincs the trend of the court decisions was in sccordancs with
th@ statenent made in the Dioguardi @a@@;_ta@t the gquickest way
@flaﬁtaiaiag clarification of the matier was by an amendmont
"ﬁkéf»ﬁha rale,
h "Phereafter, the Committee appointed by the Federsl
Judicial Conference for the Ninth Circuit submitted ite weport
to the Conference recommending %hé%.%&i@ 3{@},b§ anended in
substantial conformity with the vecommendations of the State
Bar of Oregon, and tﬁ@'ggm@itﬁgss of the Btate Bar of Qalifornia
and the Los gageiea Bar. Asscciation, The conference of Btate
Bar églsgaﬁas-@faéhe State Bar of Qaiiﬁéﬁaia,'by an overwhelm-
ing vote, made # aiﬁiléﬁ recommendation. The ?egeré of the
Ninth Cirouit Committae §a$:§d@§€$é bﬁ the Judicial Conference
for that Qir@ai@.ﬂ

Then ﬁga %ia@&sa. ia th@ ﬁ@s% part of his %%%%eﬁﬁa%,
lists the ﬁ@gs@as for the ggagea&@ am@aémang to Rule 8(a),
and ﬁh& reasons he liste are as i@il@%&a

“ﬁulg %{&3 pyawiéss in part th&% a clain for ?@3&@%
ghall contaln *& short amd plain ﬁﬁ&ﬁ@mﬁﬁﬁ of the claim $h§ﬁing
7%&&% the gisaéay A8 @ﬁii%i&é to relief,"¥

"@@iiﬁﬁgﬁigfgaﬁa~§§,§§vgl @@ag%ﬁugaffaaaﬁi@n 4@%,,“
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subdivision 2, provides that a complaint must contain ‘a state-
ment of the facts constituting the cause of action, in ordinary

and concise language.?

"W¥hen the Rules of Pederal Civil Procedure were under
consideration and after they were adopied, Califernia lavyers
generally believed that Eu&@»&(&? and Califorania Code of é&v%l
Procedure Section 426 had the same meaning, They believed that .
iéagigia for relief must state the facits constituting %@éi@éas@
of action., They did not underatand that the requivement of
pleading the facts constituting the cause of action was bsiﬁg
abrogated, They did nof understand that conclusions or argus
wonts could be substituted for the pleading of the essential
facts necessary o ﬁﬁaégiﬁﬁte a éaﬁsg‘aﬁ action,

“Phere is nothing in the notes of the Advisory Com-
aiﬁﬁa@:iﬁéiea%i@g a&_i&%ﬁsﬁiﬁa to change the rule of pleading
8o a8 to elininate the roquivement that a complaint must plead
sufficient facts to constitute a cause of aa%é@n. |

~ "Then cane %&é case of Dioguardi v. @ngaiag,’ias'ﬁiﬁé |
774, in waiea the ﬁgﬁ&%réﬁataé}: | |

"*ﬁaﬁ@? the new rul&g/afe;vii procedure, there is
no pleading reguirement of g%@%iﬁg'“ﬁﬁ@%ﬁ sufficient to constie f’
tute a cause of action," but only that there be "s ehort an@i /
plain statement of the claim showing that the plesder is entitled
to velief,” Federal Bules of Civil ??@éééﬁ?a; rule 8(a), 28 |

| ¥.8.C.A. following section ?gaaglgﬁéfshé aﬂﬁi&a for dismissal
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under Rule 12(b) is for failure to state “s claim upon which
relief can be granted.”®

age of the Court was unneCes«

"% may be that this langu

sary to the Court's decision inasmuch as the Couwrt held that the

plaintizf's pleading sufficiently disclosed his elains that the

defendant had converted his property. However, in relisnce upon

the language of this case, many other courts have cited the

 “§§@%@@ zéwéaﬁga with approval a3 constituting the rule that it
48 no longer necessary to plead the ficts sufficlent to constie-

tute & cause of action.

"1 it was the intention of the Advisory Committee to
sbrogate the wrule fagﬁi?iag the complaint to allege facits sone

stituting the cause of mction, that intention was not disclomed

the intention of the

in the notes of the Commlttes. xﬁ_%aa%/éif
Coumittes, and that is what the rule means, then we beliave that
the rule should be swended o reguire & olaim for é@li@ﬁ to
allege facts suffietent to constitute a cause of action.

b ¢4 i@ was a@é the intention ﬁ@~@h@§g@ %h§§'§§@a§§@§
?egu&@@a@ntg and 42 the rule gra@e&iy i§§a§§§eteﬁ still reguives
the pleading of sufficient facts to constitute a cause of action,
then the court decisions above mentioned bave not corvectly -
exprossed the intent of the Committes or the Supreme Court.

“"Since these court decisions are being cited as the
general rule, we beliove that steps should be taken to gaﬁﬁgéﬁiy

" dnterpret the rule s¢ that it will be clear that a clainm ﬁ@r'
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relief must still allepge facts sufficient to constitute g cause
of action. |
“Thig result could, of course, bs achieved by the
decision of a higher court but the difficulty of obtaining a
raview by the Bupreme Court on a question of pleading is well

known.

"In the absence of such a declsion by the Supreme

‘Court an smendment of the rule would achieve the sams vesult.
%1% this Conmittes should be of the opinion that the
rule, properly interpreted, now requires the pleading of fscts
sufficient to constitube s cause of action and doss therefore
not ?@@&i%@faﬂéﬁéﬁﬁﬁﬁ;‘%§®7§§@§1$@ is presented of how sush é#
opinion could be vendered, and if rendered what effect 4% would
~ have upon the interpretation of the rule iﬁ‘?iﬁﬁ of the aﬁgﬁggﬁﬁw
| i? contrary court decisions, |
"in the interests of gzagitg,a@é @giﬁ@%&%ﬁg, ﬁ@'§§§
"li@v@ that gaﬁraﬁafﬁast and guickest way of @gﬁaaﬁa@g,géé
result recommeonded e by amending the rule.”
That 48 the end of Me. Simpson’s statement.

' i m@y §a§7%h§$»iﬁ veviewing his rather voluminous
file on this, he has had correspondence with General Mitchell
and Judge @ia&% and others. |

In the 1ight of my own personal expsrience, which is
all I can speak for, here in the District of Columbias our

Judges will grant a motion %o dismiss if your claim doesn®t
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state a cause of sctlon.

The thing that appeale to me ls that we here didn®e
know & lot about this difference of opinion which seems to be
spreading all over the sountry, and in the interest of ending
the confusion and ﬁi&?iﬁ?iﬁg the situation in these @%ﬁ@? gourts
and promotisg uniformily, an amendment to the wrule probably
should be considered by this committee, which is the official
T*ﬁ@@y from which all awmendments emanate,

| i thank you very much for allowing me to appear in
place of HBr. Siupson.

JUDGE HALL: May I have one more word,

Now §§$§$¥.%&£ adopted the Pederal Hules of Civil
Ewa@eéérg, Having ¥§§%§@§$@,.§@%@V@§,“§§>ﬁﬁ§ Bupreme Court
Rules of New Jersey, ¥ find that the sﬁa%émaa%.gf»a claim or
-%ém@laiﬁﬁ 8 a‘g&é&éigg which sets forth a claim for @eiéég,
whether an @xigiﬁal claim, counterclsim, gross-glein, or a:,x
thivd-party ¢laim,'Bhall contain (1) » statement of 3&&%@ @§

which the olaim 48 bas

od showing that the pleader is entitled
‘to velief." | |

Juég@_%an@@xb&i@. she 1 guess was given ara&ét for the
':é€9§$i@a of ﬁb@é@ rules, ia interpreting them the firss,tgﬁéf |
they got bafore the Bupreme Court of New Jersey im Grobart v.
Soclety for gs%a%zisking Ueeful Manufactuvers, et al,, 6%
At. 29 833, at 830 sald with velation %o plesdings:

"While the names of modern pleadings have changed,
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among other reasons, to indicate that we have outgrown the

legal technicalities and absurdities whieh, under the »n of

special pleading, brought disgrace on the common law in the

18th Contury, the esseantiale of good pleading remain, snd

not been able to find

necessarily 80, becauge the human miand has
over the centuries any other method of dealing on the nerits
wﬁ%h guestions of ldw and fact @gpﬁéss‘gr implicit in an
Aﬂigit&al pleading.”

| nded to Rule 8 was made

The auendment that is recom

in consideration of the fact that throughout the Federal Rulewm

of Civil Procedure the term “eclaim for velief” cccurs, 8o 1
o xakfﬁwwwﬂjkm%w*%ﬁg
the committee sgrees that there should be sume—oiaw et hon o
e zig{,gmw%”@@géﬁi ﬁﬁ% Efe. T Orvernit Lo gé{ PRSI
the gazgf.&g would not be necessary to amend gny of the other
yules, such asg 12(H), ¥ Lhink-d

0 N
te-bo claim for rellef.

1 epuld say a great deal more about pre-trial con~
forences and discovery proceedings, but I think perbaps X bave
said enough to @ﬁﬁ?@? the general idea %o the committes. |

MR, REYNE: Me. Chairman, could I add just a word.,

In veviewing Mr, Simpson®s files, I think the committee bere
might be interested in this: The aﬁgénzga%ienstvaaah,agve
taken formal action epproving the amendment are these:

The Federsl Judicial Conference of the Ninth Circuit;
the State Bar of California; the Conference of State Bav Dele-

' gates of the State Bar of Celifornia, which I understand is
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really sort of like the House of Delegates of the American Baw

Assoclation, and also part of the California State Bar; the
State Bar of Oregon; and the Los Angeles Bar Assoclation. Those
are the @rg&@igaﬁiﬁﬁg which, from ¥r. Simpsonts ﬁii@, seem toO :
have taken formal action approving the proposed amendment which

he has suggested.

JUDGE HALL: In 13 Pederal Rules Decisiouns No. b sﬁ

‘page 253, Judge Yankwich of our court has eet forth in erticle

form the report of the @%lii@?ﬁi& Bar Assocliation, the Los
Angeles Bar Association, the statements in @g@@ﬁiti@ﬁ t@’%&é
‘amsnémea@, and the.discussions at the Ninth Circuit Conference,
if aéy of you axe interested in reading the text of ﬁhe@‘

Thank you,

Does snybody want to ask any questions?

CHAXRMAN

1 would like to ask one question,
~and that ds: What does our rule mean when it says there must
be "a short and plain staﬁe&eé& of & ¢laim on which relief may
be granted"? Dossn't that mean that there mbould be a suffi-
 odent staﬁameaé from which the court can determine whethaé,a?.
é@% under established rules of iaﬁ.%ha plaintiff ls entitled to
recover?

JUDGE HALL: I had understood that that ﬁﬁ&ﬁﬁ:&
séaﬁamgﬂﬁ of facts, bacause the plaintlff coumes in, and iﬁ is
on the basis of facts that he is entitled to have certain rules

© of law applied. But it doesn't seem to we that, under the
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decisions that ¥ have clted here, thet is the way those courts
ave conmtruing 4%,

CHAJRMAN MITCHELL: When I first had this case in the

Second Ciycuit, Diloguardi v. Durning, the one that Judge Clark
was the author of, called to my attention, I went to the
library and got that case and I read it over very carefully.

1 got the impression from what the court said that all ﬁhéy
*&é&aﬁ when they ggié there is nothing in the pleading rules that
§%§u§§§$ a statement of facts aansﬁitaﬁiﬁg'e cauvse of action
was that the requirement of the rule wasn't stuted in that
language, snd they quoted the language of the rule to show what
it did state, I didn't get the jupression from that oplnion

that =

JUDGE HALL: Apparently other courts have had the
-sontrary impression, as have also the text writers, from the
docisions which I have cited $o you,

CHAIRMAN MITCHELL: Don®t you think that, as &’m&ﬁﬁé;:\
| of fact, & good desl of the trouble which has arisen has been
due to a misapprohension af what the Second Circult meant when
it said that there was no p&e&di&g gegairamgat that you had ﬁa
ataﬁa facts constituting a cause of action, and whst th@? |
?eally meant was that that wasn't the way the rule was expressed.
. They then stated how it was expressed.

JUDGE HALL: 1f that is what that decision means. But

“that isn't what the langusge says. It doesn®t seem to we as
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though that is the way 1%t is being intevpreted.

CHAIRMAN MITCHELL: 7That may be trus. Of course, there
is one difficuléy about auny opinion of the Second Circsuit about

these rules, that Judge Clark takes part in. It is examined

with a microscope because he is the Reporter of this committes
and has boen on it for 18 years, I felt that a good deal of
this misapprehension that is reflected in the atatements of
writers and the égiﬁi@ﬁs of other courts has been due to what
1 think is the faet thet the Second Cirveult was merely quoting
what the rule sald when they sald there is ne pleading require-

wont in the rule in that féﬁ%g

May ¥ say something heve.

May % say this in response to the Chair-
man. I think probably that @@ui@ be an interpretation of that
opinion, because suéger§1a§k'shaws enough facts later on in %ﬁ@‘
opinion to ah&w he is éﬁtiﬁi@d to s@ﬁa.éiad of relief, but that
. bare statement in the opinion is picked up and quoted. 8o if
the rule means that a statement of claim must be & statement
of facts showing that a wan is entitled to legal relief, that
is one thing. |
@gggzg;£

ITCHELL: How can you show he is entitled to
rolief unless you do state the facte out of which the claim
arome?

JUDGE HALL: I don't see bow you can. How, them, do

we have these decisions saying there is mers notice pleading;




367

that they don't have to give any statement of facts, but mevely
notice?

LARE: % want ¢o say that sy understanding of

what I was trying to do is exactly what the Chailrman says. That
46 what I thought I had said, and X hought I had said 4% meny
times, I said 4% as early as 1928 in the fiﬁsﬁ edition of my
book when ¥ sald that notice pleading in the federal eauz%g ﬁas
’7g§§ 1ikely to be followed, I have sgi§ that ever siaaa. 2 said
xué?a% in %&é aégaaé &di%i@@ @ﬁ my book: & have &ﬁi@ i¢, as 1
understand, in the cases. % have held a@mgiaig%sragsgifigiéaﬁg
I really think that %&aﬁﬁ has been g‘misin%sgp?@tatiang |
What we were demling with in tﬁ@_ﬁ&iﬁ vas $o try to
get away §?®@ $@§§§hiag whioh really has never been é@iiﬁ@é;
namely, the weasel ﬁ@rm:"aansé of a@ﬁiaafé-_ﬁhat we were discuss-
~ding mainly was the éiﬁﬁagsasg b@@%@én generality and déﬁaiﬁ.

i1 know of no responsible decision aagﬁ&ér@ which says that you

°f;711ﬁé not have to convince the court that you ave entitled %§'&

juﬂgmsﬁt, 1 think that has been staﬁaé‘e?@$ and 5?@?« In %h@
_aase@ which eiﬁe ﬁhe Diogauardl case th@#@ ﬁay be @arﬁaiﬁ @i ths

,éi§t$1@% court cases, but mo far as I have read them, sgey;a;l

j,'l._' :f _S&Y 'ﬁm gam ’Ehiﬁgﬁ ,

1 might gay, Judge Hall, ny ewn gount was ab@ut ﬁ&

. oitations. o Lot @W
o JUDGE HALL: ?herﬁqégya 55 decisions, but there wera

:'7$?Itﬁa% ?@fertaélﬁa paragraph 1;;@&1&;@3@-@@1&%.
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JUDGE €L It has been quoted in various other

Jurigdictions, in Delaware, Arizona, and so on, I don®¢ think

it really haes been widely misinterpreted. The firsté @fi%i@iS&VZ

I know of that was published was by Professor MeCeskill in the
ABA article. I don't want to make a long defense of my life.

I do wish ny book on Code Pleading, vwhich antedated the rules
and which also postdated them, the first edition before, the

| second edition aféerwards, had only been read, because it seems

to me that I went into this in some

detail,

1 do want %o add one thought, that I thiuk you
and the Los Angeles lawyers night 1@?@ me more than you really
think. I have that fesling, because of the very persuasive
vemarks of Mr, Lasky which I read and which were published. Mr.
Lasky quotes quite feelingly a decision of Judge Chage of our
eourt in Arnstein v, Porter, pointing out the necessity of
gome way determining the facts in advance of trial, and suggest-
ing that & very proper way %o do it is by summayy judgment.

I think that 48 a fine statement. The reason I think
it 48 o fine statement is that I wrote it. Mr. Lasky has done
me the homor of calling me Judge Chase, Judge Chase did not
8it in that case. I wrote that statement in é%sséatiﬁg; as I
have done quite s little, on the denisl of summary judgment,
because I think that lawyers afavaﬁti§1§§'%§'£iaé out the merits
to do away with a long trial, o

When 1 suggest that you might love me more, I think
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I have done g gresat deal in ¢rylng to establish that principle,
not o much by the forwal pleadings but by the various pre-
trial steps.

Federal judges in geneval, however, have gone wuch
farther then I in saying éﬁ&ﬁ you can not have & settlement of
8 case in that fashion. My colleague, Judge Frank, for example,

3 has popularized the statene

at that you can not have a trial by
| ?ggfiéﬁviﬁgg He recently said that 2 motion to éigmﬁgg was a

v@&y poor strategy by s defendant. I cite this as saying that
those decisions really go much farther than I would 1ike to go,

wnd, myself, the greater use of

and ¥ would like to vecw

onson I do that is because I think the BURRALY

Judgment s one way of directing th§4§a§%§@§’ attention to the
- merits, Just 28 is the pre-trial and saagvés is the discovery
éa%%@ée The difficulty with putting too much on the p&e&éingﬁ
is that the pleadings are not binding on anyome. I do think
you can get certain things out of the pleadings, and that is
why I have alvays opposed notice pleading in sverything I have
evey written.

1 can oite that going back not only to wmy boolk, and
80 on, but to the memoranda that ¥ gave this committee in 1935.

8o 1 think that the aiénaﬁi@ﬁ is, as I said belore,
that you must convince the court that you ave gleé@iagktaat you

 are entitled to a Judgment, that you are making g‘siaglé gtate-
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ment showing that you are entitled to relisf, But I would pot
stop then and try to polish up the pleadings and go over thewm,
1 would vather get the parties down to the morits on summary

Judgment or discovery or pre-trial.

1 really folt that I was morve of an exponent of
reaching it that way than at least a good many of my solleagues,
porhaps moat of them.

JUDGE HALL: 1 think, Judge Clark, it is certaialy

true that many of the cases which cite the §i@guag§i case have
g@aé much further than you went in your statement, It seems to
me that it is quite obvious that there is some dispute as to
wﬁetﬁag nere aaﬁi@e is sufficient, or s&eﬁh&g & claim for re-
lief shall be such a claim as, under a state of facts, a person
is entitled to & judgmuent or §®1i@§'§nésg the law, and that
-~ this committes, if they éé not a@égﬁ,aﬁ amsgémaaf,:ma? vsry‘ |
éail make a glgﬁifyiag»sﬁgﬁameat'ag to what was intended Ey
the tevm “olaim for relief." o |

It is true %hatvzkaﬁ:might;nétabe'b$a§1ng’cm the

i&é@?ﬁw

courts, but it certatnly @ealé fggaiV@ ?§S§$@€iﬁl.§ﬁﬁ
tion by everyone, and in By Judsaant wﬁalﬁ %ané to clear up
these two dividing linmes of gassg tﬁaﬁ ave now going aff ia

bive lawer courts ~

;@nas who é@ 99 per cent e£ the work

on motions to dismiss - e 3 gaﬁ or ug ia %hé air as

A

to what is the 1awg; if some s%g?aﬁﬁﬁﬁ;@@ﬁlﬁub%:mééﬁj’$f7an
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amendment can't be adopted, it would be apprecisted.

Thank you.

CHAIRMAN MITCHELL: We are very much obliged to you
for coming heye. Thank you very much for your attentlon.

§§; LEMANN: Are notions for more definite sitatenent

used very much in your district? |
JUDGE HALLY Yes, motions for more definite statement
gre used a great desl, One difficulty on discovery proceedings

48 that the discovery proceeding comes in, and they have inter-

vogatories oy demands for ééauﬁen%s, agé,fgug é@wgiainﬁiia'a.
 1ittle vague and you don't know quite where to stop,

NN: But motions for more definite statement
are merved on the court. |

JUDGE HALL: Yes, motions for move definite statement,

0.

. ingtance, on 4 motion for discovery the rules provide, in

eéaa&a%i@n with discovery and depositions, that na%_anly'is'it

 permitted to make discovery of thimgs that are material, but

things vhich may becomwe material. You @&ﬁﬁﬁ‘téﬁi many times
from the complaint what aayjéeeeﬁ@.mate?iéi, g0 the result is
%hs% you allow %h@‘wiéaaﬁ»iatiﬁgdg of éiésavqry. Sometimes it
costs & great deal of money. - |

| { ha&,aéigsa<aagian against Armour & Co. involving
many millions of dollars, about dried eggs, }Thay gpea% hundreds
of dollars for aéeaégtaﬁts going over téavéeuﬁtgya and fioally

" they came in the other day and settled it, fortunately. X could
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not tell where to stop it or where it should end.
I thank you.
... Judge Hall aud Mr, Bhyne left the meeting ...

CHAIRMAY HITCHELL: How do you define the term "notice

pleading™? It is utterly weaningless to'me. What do you mean
by "notice pleading"”? A man koows he is sued when the sunmons
iz served. 39%%@9 of @haﬁ? %ﬁgt you havs & @3&1@ sgﬁanst ﬁiﬁ,

“=aﬁ§ma kind @g ggggg or 4 é§£$ni§s elaim?

IRLAND: That is what I have always

wondered, I don*t think 1t means anything,

JLARK:; Thewe has been a great difficulty

. over that becsuse that has becomwe a tag. As a wmatter of fact,

1 have tried to avoid use of the term because I thought it
 had been debased. The ides, as I understand it, developed
first in the Municipal @aast in €hicago, %hﬁ?% there were
nostly small claims, It was popularized many years ago in aﬁ

article by Professor Clark Whittier entitled "Notice ?leaﬁaag"

_many years ago, 90 or move years ago. It has been advocated
. extensively. « | |
~ As X understand; notice yl&&@ggg of that type really
"is simply a notice of the 1itigation, ‘“ﬁlﬁﬁas'taka naeieéi ,
. that So~and-8o is aaking a elaim for B8O many de&lafs," and ﬁ |
don't know that @véa the dollars aﬁﬁ aaﬁﬁ&ﬁﬁﬁy;»“againét the

defeondant.

CHAIRMAN MITCHELL: Without saying why?

et st




" the records Qf‘ghg aﬁ&&zﬁtaa th@ %?&ﬂﬁ@figﬁ of the @@%aﬁag

ff;;f}aﬁd §?§§®§52B3$ of this aémﬁi%tea at %h& %?fﬁ
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JUDGE CLARK: Yes.

CHAXRMA

N BITOHELL: How could it be a claim upon

which judgment could be rendered?

JUDGE CLARE

That seems to me to bave no connestion
with anything we have done here. That is why, when the term
"notice pleading” is used loosely as to the foderal sys@@ﬁ,’i%
| a&sms $o me entirely & misa@mgf. |

| K% i@ 3usﬁifigd, it seems to @@, in certain QQ&?%S
 $§§§§ a@ly h&?@ stereotyped issues. Por example, in probate in
& will case, you really wouldn®t need to state any p&?%i@aﬁ&?

- pleading for %%@ probate of g will, because it ds m@?s oy lﬁéé
’?ﬁ@rkaﬁ @&tsi in the g@a&i ﬁlaiﬁ% courts, vhere you are aeizasﬁw
ing @Eaims,‘yga wight say that all you ﬁ@@é to say is, "1 want
- to claim a é@bﬁ,“ although there, in g@a@%&l, before you got

b ‘a Judgnent y@n are going ¢o have the é@@% specified in some |

"{;fiaskian by som@ afﬁiﬁsviﬁ of i@ﬁ@h%@dﬁ@gg or othervise, T

Xt ﬁﬁﬁ ala&yg pp— t@ g@ %haﬁ notice gleaéing %:uid

fésfiﬁizs ﬁiﬁﬁ&tiﬁas., ﬁéﬁi@@ ?1@a@iag iﬁ not &ﬁaqm&ts %a'aﬁgé

gﬁ&@?&l ﬁ@ufﬁ. ?kaﬁ is @h@t 2 hava aaﬁ@,f§§a11y¢

we §d9§§@§ %ﬁiﬁ
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rule, and the disecussion of this business of “cause of action
and fact." 1 found I had bven a lité¢le off the track, My
recollection had been that the fight was based largely on the
use of the phrase "cause of action” as unscientific and bad
English and all %&@‘pyagssgggs were against it, and that is
211 there was té 46, But I found I was wrong sbout that; that

there was snother criticism made at the time about the use @f)

»#’zaﬁkﬁ phrase "facts constituting a cause of sotion," because the

@§a£§$ bad got themselves into a terrible sparl as to what you
meant by “facts," "ultimate facts," ”@?iéenézary facts,” and
- all that aég$ of stuff, Conflicting decisions arose through
the use of the word “Iacte.” | | |
Yot 1% always seemed teAus that our phrage, "a clain
showing that the plainti2f was entitled to relief," necessarily
'gnvélvad a‘a%aﬁgmsnt @£4£a¢§5 because how can you Say a man
is entitled to » judgment which the court can render, that
 he has shown he is entitled to rellef, without stating the
facts? |
There you are. 1t is evident ©to me == I é@ﬁ*g wan%
‘o do all the talking here -~ that & lot of eanfaﬁio&rka$  |
'gﬁissn'$§ this subject. The courts are grabbiug up Sﬁ&ﬁé&@ﬁtﬁ»ﬁ4
‘made in one opinion or another and misconstruing ﬁﬁem; They
‘have gotten themselves into a mess about it. _ |
Theve is & good deal in what the bar out there say

' and have said here today. If we don't want to amend the rule,
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at least have the committee make 8 note stating what they think
the phrase “clain showing 2 man is @aﬁiéi@@ to relief” means.,
Correct the confusion which has arisen by 2 note.

They also suggest that vo make some verbal change in
the wrule, It seems to me that is the problem that this come

mittee has before it: which course to pursus,

DEAN BORGAN: Mp, @&&arﬁ@g. it 3@@@5 to me if we
3”-%&&% back to "facts" and “@ﬁ&s@ of a@ti@ﬁ; we would ﬁ@eassaﬁily |
bring with 1% all the gloss that has beon on there, 1If you will §
remenber, the New York Code was gas&@é‘iﬁfiﬁés, and 1% wasu't |
until 1920 that it was decided that an allegation "for a valu-
§b1@4e@ﬁgi§@¥aﬁasa the ﬁeﬁaﬁég&@ ?ﬁ@ﬁi@@éé»ﬁ@% a statement of
faot, Before that, the agg@llg%& divigions éera,ia conflict
on it, some of them upholding the é%ﬁé%ﬁ@?-ﬁnﬁnaﬁﬁg of them
ot o | | V.
‘  You g@%;%k@_&i@ﬁiaesg@g botwosn statements of fact
and ﬂ@ﬁ@i&@i@@% of law and statemenis of evidence. Statouents
of evidence are all right 1, from 61l the evidence, you state
the conclusion asaagsaﬁiiy‘f@iiagg,:aaé go forth. You just
g@% inﬁ@ & terrible E@ﬁ@s | |

| b E&?@ h@r@ an apiaiaﬁ by &@&ra@ﬁ Hand which w@alﬁ
Just go in the testh @f this §§§§ia§1$? %hiag ?igﬁttaaﬁf ¢ 4
you uvse "facks s@astitatiag 8 é&u&@ of a@ﬁi@n. Learned Raaél
- says right here Eh&@ the eauge of action &a@sﬁ*t consist af

facts, There you are. This is the Becond Circuit.
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CHAZRMAN MITCHBLL

it depends on them, doesnt 1t%

L2

DEAN HORGAN: It consists of g right whieh is in-

Then you have theory pleadings.
CHAT

How can vou bave & right unless
you have some facta?

@Eﬁﬁ 0

RGAN: X don't know, bud %ha% ie what he says.
All T am saying is that he is saying thet a cause of action
Cdoesn't consist @% facts, That i exuctly Eh&% they want us to

BaYy .

, DODGE: 1% consists in part of facts and in part
of lsw, ' | |
DEAN MORGAN: %@sg it consists ag’wha@@vé§ you happen

to think about, General Wickergham wanted to use "cause of

action,” and he said svégybééy %@@ﬁs what it means. We asked
’:aim to define 1%, and he was vight up in the adr, |
Ve bave assd ”eaus@ @ﬁ aeti@a“ f@r y@ar% and years,

The E@%?@gk cases are full of @aﬁegae%aaas b@ﬁ@@@a:aaaaiaaigas
of law and statements of £§@%g Jerey Michnel, ia_hz@ book on
Blemonts of & L@gai.ﬁaaggavﬁﬁﬁy;ﬁﬁaéaas@ he wanted to make the
distinction bﬁ%ﬁ@@ﬁ statements of faeﬁ aod @@n@lnsi@ag of 2@%,
&a& & vhole sg?éea of cases 5@@% on. that particulay g@iﬂeb

It seems to me ?@ﬁ-&?@ ;ust @ﬁk&agrs@ﬁiuaigg woree
confounded. The fact is this rule has worked well wherever the
Judge wants 1t to work well. |

CHATRMAN

ITCHELL: There ié a@.guﬁsﬁieé about it.
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A lot of the judges and lawyers of %&@ gountry have reached

the conclusion that our statement that you musi éh@% & glaiﬁr.
upon which relief may be granted does not ianvolve and definite-
1y excludes any statement of fact as the basis for your claim,
They have ?@g@&é@ that conclusion, That is wrong, isn®e 479
You state a claim on which relief can be granted,

. DEAN MORG

You can¥t do it without sﬁatiag SOMGe
lﬁ‘atk&gg; of course a@t¢ |

CHAIRMAN ﬁi?ﬁ &&: ‘What ave you statiog?
,§£§§'§§E§§§: He mays if you throw an undigested
 §§§§ of facts a% them, that won®t do. What he is aﬁgﬁé@g iﬁ?
i@ theory ef-?i@gﬁiag;, | | |
JUDGE CLARK:

X think there nust be soms Who have
run into éiffiéﬁi@ié@'i@ilﬁﬁ&ﬁg %hﬁ%-@eﬁrséa i%,&l%&ys has
geéﬁ my'sﬁaéié%isn - gﬁ@-g'ﬁawg read every case that I can
£1nd on this = that éaag has worked feﬁéi&abiy well, & cer~
taiﬁly deny the statement of tha gaat;aman here that %h@ga bas

%&aa very much @@ﬁiusi@ag’ There h&s not ba&n;- I think %hat

"' 11 was Justified in askiag Juége E&li 3@@ ?&?%i@@l%@ ins%sa@as,'

| ?kié& he has geﬁ been able %ﬁ give., He has given only tﬁ@v’j
easagﬁ One of them is the an& th&% 1 ﬁ?@t@g and I have a@keéi _j~§
all thasa Judges Ska%hér ﬁaﬁy would hava decided that @asa N
éigiafénsiys 1% is a q&@8t3$§ ﬁh@%hﬁ? we skanié hgva t&ﬁ@ﬁﬁ
- a poor 111&%@?&%@ Staiian ot on hi@ aar wﬁea ha had ataiaé e

a8 8 ﬁ%ﬁt@? of fact, he gﬁatéé £O UB e X meaa,vﬁhg% he had




actually there was a plethora, and we had to dlagnoss it and
@&@@ it to pieses. The chief reason for the opinion, as a
m&t%@? of fack o= i@ nay be %@@ bvad that & judge ever writes
an opinion - 1% f@? the ecivcunstances. Of COUrse, we weren®t
writing & treatise on pleading. We §§§§'@§yiﬁg to suggest to

the goversment that they ought %o proceed by sunmmary ja@g

&5 ﬁ% ®

‘“‘, 1% they had gi@@é'ag 2 hint what the merits were, by-gﬁﬁ;@g@it,

‘we could have gone éh@sé,'ﬁaﬁ they didn®t, The opinion was
dirested to that specific thing, S
The only cases that I can find are very limited,
~ and &hﬁy-ar@ m@sﬁigrwhegg §néga'agii.wg§ reversed by the Court é
of Appeals of %k@ Ninth Cirouls, as he sai@ @@ita frankly. | o
@h@g% is another case that 1@ qui%e well knowa, @@@ i
have cited it karﬁs' it is ﬁh@ &Bﬁ§>§§§&§%, Inc. ¥, g@texaiﬁg
Lane, &2é. @g@@; That i@‘a @aﬁé where tﬁé wotion was fto dis-
fmigs and the Third Cireult f@?@?&@é him. |
4 hav@ asked aim for ap@@ifis iastanasg. ¥ don'e
¢hink y@u can go %ﬁ?@agh the @a&@s and find real cases of |
raeubt about %his‘ I don'% see that %hﬁ éuﬁg@ﬁ arve asaﬁgag 8
- difficulty of this kiud, @X@@g% those wh@ havs decided %h&%
:th@y dislike tﬁa rule. The rule is never g@ing %@ be eaasgyuaé
favorably by thasé who want to shgw thaﬁ it is no good, but
you take the generality of the cases aﬁd 4t seens Yo me ﬁh@t
they have dons really a &pl@a@iﬁ j@b.

I wondey 1% 4% %@ﬁlﬁ not be ai some 1&%@?@5% t@ 3@&

- 378
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to go back into history, I would like to take a minute or two

$o gquote from our wvecords as to the genesis of %ﬁi%ipﬁrggae

: PEPPER: Mr. Chairman, would it be agreeable

to the Reporter 1f I ssked him 2 gquestion hefore he does that?
it is & grg%ﬁ help to me in discussing a ﬁaﬁﬁég of

‘ﬁéia kind $o think of how %ﬁ@ guestion at ilssue is al%ig%ﬁéis_

going to be decided by the court; in what state of mind the

x‘k@auyt will approach the §g$gti§§ presented, I motice in ﬁ@&é 12,

wheve & ¢lain %&ﬁ %@@& filed ané it iﬁ the desive af %h@ é@m
fendant to g@t g?@ﬂﬁ@? @1&%3%&@&@&@@ or to. have ika eas& éiaw

Ei&%ﬁﬁ on motion for summar

¥ juég@aa%. %b&% one of the gﬁ@ua@g
upon which he may wove is "failure to state a clalm upon @%&@h
relief can be granted." 1 am quoting from sub (b) iﬁ\gniazig?

you, sir, were siﬁtiﬁg as & Judge and a

Suppose ‘
motion came on to be heard %sfgrs you in which a &ﬁ&%&ﬁsﬁt of
clainm was ﬁﬁbﬁitﬁsé to yeu and defendant geveé to have she

 action dismissed h@@gasa & ¢laim bad not been stated ggaa»
" _w§1sh juéieiai ﬁaliaz could be granted, what s@aﬁiéefatiéas |
.°wéuiﬁ move you in ﬁe§$éiﬁg that? Would you do what you %@uié
&a?@ done b@ﬁaga m@ééﬁg_g&@&éiﬁ@,ﬁ@@k place, if you had haea;
- Baron yaﬁkﬁfsiﬁtisg to hear argument on gﬁa@wai demurresr %o &
declaration? ¥ould your decision be ihat:%&ig déazara%iga iﬁ:‘
 §§?§ on general demurrer because iﬁ,gﬁatss tha.ﬁeiief; %&a form
of action which the plaintiff has invoked, and gives a suffi

clent body of factual matter to justify the statement the
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plaintiff is entitled to relief?

That is just what I would do.

SENATOR PEPPER: If so, I gathered through all this
cloud of words that that is all that these gentlemsn are after,
gond that the real éiﬁfiguity we have 12 that we are engaged in
breaking lenses over certain technical terms like "cause of |
action,” as %@fﬁaigh we have misgivings, or the ﬂis%éﬁéﬁi@&'
:'“%gﬁgaag iaw and fact, as ¢o which we have doubts, and that
- ﬂhé% really ought to be done is to relate the w&i@ that ia
under éi@gﬁsgiég, namely, subsection (3) of Rule 8(a), sa&éﬁaﬁ,
or other %o (b) under 13, so that a judgeée will know w&aa tké%
motion comes before him what he is expected to say.

It 312 §h$%~%ha'§1a;a%i§£ pneed @@rig éé geﬁ up and
,gagg*“§@ﬁr Honowr, this is an im@ﬁ@?iﬁgﬁﬁ'ﬁﬁﬁi@ﬁe 1 have stated
clearly that I aw @nti%iéé to relief by subrogation," or " am
fg%ti%iaﬁ‘%@ g@iiéﬁ by éﬁm&g@s;"r&3675@ @§g1“3 have stsﬁaﬁ-tkag
”-f @1?&?1?1 You see it in my aﬁaﬁéméﬁﬁ ag”@z@aﬁ," the j@ég@~§é§s,

“Then there is r@ally n@ﬁhing for me to do but to di&mi@ﬁ ﬁhi@

"‘¢>,m§%1@$, bea&ugﬁ %5@ gl&i&tiﬁi haa sa% f@rth what in &is ﬁiﬁé

””ijas ® claim that is entitled to relief. '-;g;f{tgﬁ

- On %ﬁ@ ‘othey h&aé. 1f we can sh&g& our rule- %a ggnﬁa@ﬁ
 ourasives in advance from that kind of insensate judicial action,
"  i§ seens to galﬁé @@u&é:hﬁ ﬁ?ug to the theory by which wé;.f;l |

 framed this rule, but we ales will spike %&é"guag_gf %ﬁé@&,éﬁé(r

© went to blow it out of the water.




381

Por instance, suppose subsection (2) of 8(b) read
something like this: that the statement must show jurisdice
tion and the other things that ave coumprebsnded im (1), and
then (2) YA statement of the claim such that it will a§§@a§
to %%@ court that upon the face of the pleadings the pleader is
entitied to judicial relief.” |

That gets away from "cause of action," it gets away

"~,§rﬁm any attempt on our part to draw ﬁi%%iﬁ@%i@ﬁ% between

71&3&@& @i ﬁa@% and lssuves of law, and it puts it up to the
court ﬁﬁ%, aftey g&l, is the bosms of this gx@@@@éi&g, He is
golng to tvy %h@ case, It puts it up to the court to decide
é&@%ﬁay this is a mere cuse in which o plaintiff comes in aaﬁ
~eries on the shoulder of the court with no real basis for
juéigial,é@agiéﬁrgtigﬁ, or whether aé hasg a claim g&ieh,,iﬁ"
gagea on the tace of the ﬁis&éing, sh@ws‘téa% he is aﬁti$1§§=
¢0 the velief which be hﬁ@ asked o, under a prayer for
general ﬁ@lé@f. to ﬁh&ﬁ@?@? velief the court thinks is a@ed@d,r
| It égag seen to me that ve ought n@t Just to é&%ﬁigg
all this on the ground that it ﬁﬁk@ﬂ ﬁf@ﬁbl@ fé? us or @h&@

it i=s fox an iasiggiﬁiaaat garﬁ of the b&g o th@ sountry.
There is sama%biﬁg hgrs that is wraag’iﬁ @ax get-up, and X
think the thing %h&ﬁ is wrong is & f&iluﬁs tﬁ give to the aaufﬁ,
who must pass on the motion to dismiss; ‘because the gsgtﬁmgatﬂl
dosen't contain sufficient o justity the olaim, language

- velating to the rule aﬁfiﬁma%i?@1§'§¥§$1éing what the ststeggg%rl
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ghall contaiv so that the two things will work together.
¥ithout departing & siagle bit from the sound theory
on which we have prosesded, I think we can formulate a siate-
- ment under Section (2) of Rule 8(a) which really meets the
difficulities %ﬁﬁ% these gentlemen have, and which really
 expresses the theory oun which we think the controversy ought
%o be decided,
» ,ﬁ wanted o got that off my @5@33.b@f@?@~?@ﬁ,ﬁf@$§§ééég
DEAN MORGAN: Could I ask s question about that,
Senator? What is the matter with the %@@éiagr"shegiﬁg that
the pleader is snti%i@é*%é relief"? Yhat doss that ﬁﬁaa?
That is exactly what you have said, |
JUDGE CLARK: 1 was going o say, Senator, what you
have done is %o state just what you sald originally. That is
what I wanted to bring out. This xg‘yauriiaaguag@, ag_é,@g%%ér
of fact. You are stating it just the same as you did them,
I think what you say is a fine at&t@m@ﬁﬁ) and 1f, by m@%@ngg,
'gaa pegs &?@ﬁ&ﬂ,@°1i¥%i§3jﬁ?@?&@@é?’@ﬁ@ié think they had some-
%hiag, %be&arﬁigh%,§% something to be said for it. ‘
‘ ‘1 can no% b@i;eve for a ﬁﬁ§§§§j if'$h@ geatigméﬁ
';kﬁaw what they are éaiag,ithat,%hﬁy ﬁéﬁlﬂrﬁﬁk@ youy ﬁtgté&éaﬁ;
at all, because it s no different. It Seems to we that what
is happening ii]wé?%a&a‘yeay s%aﬁémanﬁ;is'thgt theve is just-
enough variation so that the ?ﬁf?@éﬂﬁidé@&bl@%ﬁ$§?§2§t§?§~{'

waterinl that has grows up is now out the window aadf§sa§1éﬂwiii
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wonder what has happened. They should say, I think without any
guestion, that the oases should be decided just as they are novw.
Query: If you achieve enough. It would seem to me that even
though your stagement seems to me to state what we had in mind,
4t is 8 little designed to put everybody at loggerheads just be-
cause it comes in late, It is not what the gentlemen want.

| f?ﬁéy show it i§ aa§ what they want. iﬁ,i@ what we have i§1ﬁi§ﬁ;r
»‘f*ﬁﬁﬁ everybody @iil say, "¥hy did you shift it around & zzgaz@?"
%f 1 could go back a little to:the history, which it

sooms to me is important to have in mind w

| R ?E@?Eas  That ié the reason 1 craved g@@ﬁé&é
sion Yo make %§§ statemeny, becmuse I wanted you to have ébﬁ%
1 ssid in mind when you said vwhat you are now golng to say.

JUDGR @&@3%% ‘§ was golung %o say, possibly you ha%@

faxg@tﬁan, but y@a;afa ths author of the original phras&.

‘This had a counsiderable history., Ve went &ﬁts this
at great lemgth, ?g@miﬁﬁe ﬁag&#ﬁiﬁ&. those of us who had
| ;’wﬁxk@é on the matter wégg'u§§ﬁt by gagtrtha state of facts
that Professor Morgan ﬁas'relaiaéfharﬁa the meaning @ﬁvsgeﬁg,
>t§a»@aa$§$9n of cause of action, and so on., As a matter of
fact, that decision of Learmed Hand you aau&é mnatceh with aa§ éé
My, 8tanley R@@é“&, &&$§§§§§ Fire & stuaiﬁy Qaﬁ v, §iaﬁ, wh&ga
he had to deal @iih this hagauss th@y b?@aght it back into t&a
ﬁamavai)s@eﬁi@afg Jggsisg Reed d@@g:ghat great 3u@g@s gen@rg}iy

do. He states both., If you look in that decision, Amex ican
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Pire & Casualty Co. v. Finn, he bas in one place that the cause
of netion is law, legal rvighte; and in another he has facts,
One of my law clerks was his law clerk at the time,

gnd { wrote down fto him and gaié, "For the Lord's sake, can'd
you get bhimn %a\a&amgs one or the other, because they can't both
be @0 Thet is thglwgy it is done. He has cited different
suthorities. Ho cited Mr, Moove for facts, He cited a
~.previous Supreme Court decision for law.

h 1 thought the decision was pretty good on the
%&@i&,-aﬁé maybe he got there; but from the standpoint of

definition, I weally think that is an interesting example.

In my first draft fov %ﬁé commitiee in 19356, I tried
%o make it a statement of agﬁuai oocurrences, I attempted to |
put precision info the old words “iaé§§,“ and @0 on, Th#éQﬁag
ﬂgsgasséé back and forth, The nearest thing that I had for a
model that I was ready to use was the Equity Rule of 1013,
which seid “ultimate fagfsgﬁf |

I said I thought that was objectionable, and %ﬁai-&s
had %@t%@# be stated "actual occurrences." *Thai was eaa$16é§ﬁé
‘buck and forth at mestings. - |

At our a@cané:mzatingvia Decembes 1935, we came up
with s statement of the right of action wiﬁﬁ‘gnather admonitory
statemént in %Qﬁﬁﬁé?iﬁﬁé%iéﬁ.ﬁﬁ&%'#ilf?lﬁ&éiﬁéﬁ mﬂht,ha,§§;c£s§;;
~and so forth. | | b o

Then iw Jgaaaryiaf?@@&ﬁ;awéVhgd{vagiéas:matégiai
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belore the commitise. There was a 1@§g memorandun §§a§%§@§ by
- my assistant, Joe Friedman, poianting out all these difficulties
and arguing against using the old terms “facts" and "cause of
action,"

Another was a long memovandum of Major Tolmsn in which
- he umde the same point and had a different set of language.
Another was a letter of mine ﬁé'%hs comnittee in
’*géigﬁ 1 avgued, among other ﬁﬁiggs, &g&in&%fﬁatiea gi@séihg.

| I point that out just as a little historical memento,

It was on that basim that we came to the meeting in Eabéua?y
1936, which was the first meeting gﬁtéaéﬁé by our distinguished
Vice Chairman, Senator Pepper, who, as usual, had the perfect
angvwer o éur problem., This appears on page 2563 of the pro-
coedings on Thuraday, Pebrusry 20: |

Y§R., PEPPER: v, Chairman, just .i;:g order to have it on
fﬁe notea for éﬁﬁzsansaﬁeratign ef the committee on drafting,
wmay X diataté & brief suggestion as a substitute fox aaza’;eﬁy
| That was the one other complaint.

Yes.

It i8 as followa:
"igt shall be sufficient 17 the complaint contain, in
- addition to an agg%agfia$§_e§p$iéa, ) a short and plain state-
mont of the grounds upon which the eeg§§ﬁS’én§iséaetiﬁa'éepéﬁﬁs;,
() @ short and ainple statement of the claim showing that the

" plaintift is entitled to relief, and (3) & demand for the relief
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to which he deems himself entitled.®
"1 do not want to discuss it. 1 just want to have
that suggestion on the notes. It seewsd to me there was some-
thing to be sald in favor of that condensed statement."” |
That is repeated throughout the discussion.

“ME, DOBIE: I like very much Eanaﬁay Pepper’'s ve-

aﬁaﬁe&eﬁt, in that it avoids the a%ﬁes%iagﬁbla term *yigﬁt as _

&@t gﬁﬁ s

And it also omits subject matter

in connection with 3u§iaéig%i@n¢“

My . &a&aaa discusses it, and Mp, Clark ssysz'

"ﬁa.h§$a before us two &hiugﬁ;  The §laaéi§§ of £a§ts
or &sme%hiag better than facts, (Laughter)

"HR, DODGE: ¥ would suggest refersnce to the simpi&
. Bguity Rule 25," which is the one I have eald I firs¢ @é&%%éﬁrg
gé, “in which & bill of complaint is described and the %&&fé'
requirement is a short and eimple statement of the ultimﬁ%@ |
'Qaaﬁa upon whgéh the gl&igﬁﬁfé_saks relief, omitting any'aﬁgé
v§§$§$m3§§ of é?iﬁgngﬁsﬂ | - | ‘
: Then here is Mr. Pepper. ?hig, 1 think, is iaterastw » 
iﬁg to got the connsetion, bscause Sgnaﬁar Pepper than gnes to |
‘another rule, which was then Rule 11, stating the details of
§i§§diag‘ o had a @ort of backing-up statement in Rule 11
ééa% there should be # short, simple, and concise statem&a§ e£;

' facts there. That wasn't the provision as to pleading in the
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complaint. That was a general adm@ﬂ&éi@m a8 to complaint, Mr,
Papper suggests here that that be condeonsed. He says:

"For ias%amé, in (d) here in Rule 11 we have this
very interesting controversy 8 to whether facts and law 1s a
true antithesis and whether you shall substitute for *facts®

the words Yacts, omissions, and cocurrences , "
| That had besen my suggestion,

"it éééﬁfs to me that the real trouble is that we
seem to be of the opinion that we have to use one or the other
of those expressions when I should suppese that if they ﬁerg'
both left out the thing would be féirly clear, If (d) re&§, 
YEach averment of the pleading sha31~he‘$$% forth as simply,
‘concisely, and directly as the circumstances permit,! it weulé

8o Just about as far as I should supose a rule can go in gﬁiﬁn
|  §§§ pleaders and directing the aﬁtantiaﬁ of the court to Eh&f

principle involved. If we then go on and say *and shall state
 the facts or acts, omissions, and occurrences,® without detail,
we get involved in this endless ﬁisaussiéﬁ a8 %o the éi&%&ﬁe«
 tion between facts and law, and I do not think St'&édg,aﬁythiag
in the way of elarity.™ | |

You will notice that we followed that sugge%i"azs‘ also

in the other part of this rule. In other words, that sugges-
tion now appears in Rule 8(e). Iunstead of there saying "aéﬁs,
occurrenges, facts," and so on, we there say, just as Senator

s §§§p92 suggested, “"Hach averment of the pleading shall be
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simple, concise, and direct.” We left ocut the lmmediate
vreferences to facts, and 80 on.
SENATOR PEPPER: I gather from all this that I am
responsible for having gotten the commitiee into trouble.
I will admit it. ALl I am trying fo do gg not to backtrack
on anything that % agiﬁ then, but to try and see what it is
- that, in the minds of @@ﬁé of the bar, creates what I think is
‘uk§ failure to understand us and s fallure on our part to &ﬁﬂ@?w‘
stand them. I can't believe that two sets of people are just
geiﬁg to be perversely each insisting on his own @guss@,lgﬁleaﬁ
there is some ?@éﬁ nisunderstanding that can be cleaved away.
Ail»i'sm suggesting is that we should make it @1@&?7
in the rule, If we don't change i% at all, that is that; but
if we change it at all, I don't want any “cause of aa%i@é,"
I don't want any “fa@ts,” oy the difference between fa@%§ and
iaw, But I would Zikggrif we sre going to change it at all,
. to make it cleaw that when undey 3@1@ 12 th@ judge bas to pass
on & motion to dismiss for an insufficient statement, he shall
bave two thoughts in his mind. f@ag_is,;“i em aghked to dismiss
¢his complaint because there is a bave assertion of a right to
recover, and nothing wore,” The other is.>i§“is nag'ggfgégéig ‘
clear in the original statement of what ﬁhé statemont of claim
ghall saaﬁaia ﬁﬁaé the relief $p§ke§-¢f»musﬁ’he strictly
reducible to a 3at§g§rygaf 3n§aeaalqyelis£, eisae? leg$l4@§.

equitable. All I hoped to do was to focus attention upon the
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- .thought that a motion for Judgment based upon the insufficiency

of the statenent of claim should emphasize, first, that the
court must be satisfied that there is 8 clslm upon which vre-
covery can be had; and, in the second place, that it is 3@%3@&%&
relief which the pleader is entitled to, if he is entitled to
anything. In other éﬁﬁésg § am not tryimg to bg@kﬁ?a@§ é%igﬁéﬁ

thing X said 18 or 20 years ago, although that is perhaps a

' good reason for not accepting it. I am trying to implement it

by giving the court some guidance as to what he should do when

a wotlon for sumnar

y judgment comes before him,

MR, PRYOR: While I don't think Benator Pepper aaé@s
any defense, I do feel that the rule as it was stated, at his
suggestion, vas an ideal stgﬁamaat of what shall be s@ﬁtaiae@
in o complaint, To me it has always meant jJust what it says;
‘ébgs you have to state the claim ig such a way that it would
show gkaé you were entitlied to ?éiiaf, I don't care whetﬁef
you use the words "cause of action” or “"claim for relief.”

It has been suggested B&?é that “cause of action” are
 weasel words, How much more ﬁ@é&&i words are there thﬁ§."9i31ﬁ~
for relief'? It seems to me that in view of all this bluster
that bhag been occasioned by apparent ﬁiﬁéaﬁ&t?ﬁagiéa of éne
1aaguageg there m@y be some impai@asiau,fﬁaa our doing aéthiég
about it %hai-éﬁﬁ%@ encourage further unisconstruction, It éééﬁs '
to me that Senator Pepper’s idea is very good here, and I sup=

. port it.
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Blb,: % don'"t want to be understood, by

CHAIRMAY MITCHI
aay%&iag that I said on %hg theory that i was proposing that we
é@@ the phrase “cause of action,” that we go back to i% or Some-
thing of that kind. Nothing of the kind. My conviction &@&@ﬁ

| this gatgaticﬁ'is that, aside Irom the gﬁ@gﬁéﬁa of confusion

;'&%@az what afé @1@1@&&@ fa@tsg evidentiary facts, aﬁd'alg %ﬁgt,

" the statement g& our rul@ﬁs Yaitate a @1@&@ on which ?@1i§§ can

r‘ub@ g@aaﬁ@d.“ is %h@ aub&t&aﬁial a@uivala@& in ﬁub@tanga %@ %ﬁ@

old rule that you must state facts constituting a cause of
petion. I think the people in the West éa?é gotten off the
&?aeg. I am not eriticizing Judge ﬁlgskp but that @pimﬁ@a @ﬁ
his in the Second Circuit I thiak has been misconstrued wh@a &@
- mald flatly there is nothing in these rulés that required them
%o state facts constituting a cause of action, That has ﬁaeﬁ

. misconstrued, aad I think they thought that that weans that
_the claim we provide for is not thé equivalent of that. n

All h@ was doing, I am suve sﬁ@@& r@adiag the ﬁpaaioa,'

”:-ﬁaa simply to say that specifically the ianguag@ of the ?@1@; in

l_{?i@rmgg didn't eall for facts @@@gtita%éag 4 cause of agﬁiaﬁa ‘%@

»;féiﬁa’ﬁ nean to s&y that our ruzs %asﬁ't é&a sab&tauti&l @@aivaw
1@&3 of that. ” y
§§$a these f@llaws pounded aa wiﬁh all this aatarial

 ‘@§@$ the years, 3 hav@ ﬁriﬁtaa tham to ﬁ&gt @ff@e%._ 3 ﬁhi&k i%‘

if’is Tweedledun aﬁg Tﬁa@dleﬁeee 1 told th@g i ta@agﬁt the Q@ﬁv

| mit%ea's rula m@&nﬁ éxaetiy what I nnﬁerstaaﬁ it to msan~ %ﬁa%
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you have to state some facts, I @@n'ﬁ'@@@@ what they are, from
which a judge can determine on the fmce of the statement thai
you have & good clainm,

I saild, "You bave misconstrued the thing, snd the
| best thing you oughi to get and expect from this committee is.

not to alter this language of the rule, which is good, but to

 get a note fr@m %k@ committos appended t@ ouy report, without

ﬁi«an? @h&n@@ ia t&@ rule, ﬁ@i@h gxplains what ve wean by @iaim

on which relief can be granted, and to dispel this confusion
or mistake that occurs through the statement of the ﬁageﬁé o
Cirouit.” |

MB. PRYOR: Maybe s statement by the committee would

do it.

I don't see how we can change éhe
language of the wule or how we @@@1@ be justified in 4t. |
KR. PRYOR: My attention was first cslled to this
matter a couple of years ago when a former district Jjudge éﬁ“
a federal court in ?@was when presented: @>mctiaa for more
specifie aﬁgﬁﬁméa%” saild, “gﬁﬁawésgg to the latest rulings,
all a complaint has to éé is to give notice."
I was amazed at such a statement as that. There is
danger of that idea prevailing, it seems to me, unless there
is some statement from the committee.

JUDGE CLARK: They can find no basis for tbat in any

- authority that I know of, gréeai§1k§@@ quite how you avﬁiﬁ
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misconstruction of what Judges say if people won't read it.
DEAN MORGAN: I think if we put in a note, Hr,
Hitchell, what we ought to do is to tell why we avoided the use

cause of all this gloss, and why we have avoided

“"cause of action" because of all the gloss of reference to it.

Then state exactly what we did
mean by this »ule, |

| _ DEAN MORGAN: That we mean just what we say, as a
mnatter of fast, You have %o show & grﬁaéé for rei&an '

uR,

DODGE: Mr. Chairman, I agree exactly with what
you said, I can't concelve of those words meaning anything
except facts constituting a cause of asction, I am not afraid
of the word "facts" or afrald of the familiar words "eéﬁs$ of
action,” That is what we meant., That was the whole discussion
when the rule was adopted, and Senator Pepper's words were put
in. That is ezactly what we meant. It ought not to confuse
anybody.
svg§y one of our ﬁpagi&én forms annexed to this set

of rules states "facts constituting a cause of sction," avery
one of them. &a@kéng at %k@gg specimens annexed, no one should
have had any doubt but that facts must be recited briefly, and
it must appear that they state a right of action. |

| That 48 what these words as now used mean, If there
1§ doubt ab@a%viﬁ, the fact that Chief Justice Vanéerbilﬁ has

" evidently thought the same doubt existed might make it worth

1Y
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while to put in a note showing in gubstance that that is what
those words mean.

CHAIRMAN MITCH

Eids I told these people ipn a letter
twice that I %ﬁé@gﬁt that was the most you could expect from
this committes, because we were perfectly satisiied with the °
’1aﬁguag@ of the rule and what it mﬁaaﬁ.

I think thet ia the selﬁ%iaa. 1 want

ey
wo

%t"ﬁa say I am ger%easly willing to deaft a note, but I %h@ul@ be
very glad to retire in favor of Mr, Hoovre or ar,.gergaa,v

DEAN MORGAN: You can do it, Charles. You have
written on the damned thing o é?%eﬁg:

JUDGE CLARK: X have the feeling I gaﬁ?t‘gét_tg@

committes to read what I hava_g@tuaily wgi%ﬁén.

DEAN & tﬁﬁéﬁ, iﬁ»agybgdynsd téﬁwaéé through all
fﬁh@ﬁe articles on “onuse éi &eﬁie&“}ﬁa fgﬁé @#t;%&at tké ﬁ@i@
it nesng - | | |

33%@2 CLARK Th§1ealy,thiﬁg.§s yhaa/téey want to

 follow me, they call me Judge Chase. That was the greatest |

insult of all.

JUDGE DRIVER: 1 g&igg-pawhagg,;-gighe be éﬁl@ to

- gontribute something that ﬁa&1é~@@;asi§fﬁi._ 4 have attanﬁeé
thess confersnces at which tha ‘resolution of %ha ﬁi&th ciraait,l
Conference avose, and it was 6is@us&ad~ ! h&?e 2@3& all this
39??33?@&63&6& back and forth haﬁween the Lss ﬁng@135~1a$yete :

" and Judge ﬁlafk, and I am amazed at the éi:iiaaity th@y asxs in :
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uvndergtanding each other. A great deal of the difficulty i@'

understanding each other I think stems basically from the

difficulty and failure of the western lawyers to understand

Judge Siﬁ?k*s objection and the comnitteets objection f@ the
use of the terms “facts" and "cause of action." You must rememe
ber that those lawyers practice code pleading, and most of

| then arve i@ 5%&%@ court with their code pleading nine tines

7*&@ one when ﬁﬁ@y are in federal @@@?@ with notice pleading.

Host of their work is in state e@uxﬁs.

They happen to have the difficuliy that apparently
other jurisdictions bave haé'ﬁzﬁa the requirement that a com-
yiéiat state facts sufficient to constitute a cause of action,
They can®t ses why in the world you object to those terms, be-
cause they are terms that they live with and work with all the
time from day to day, gaé»ggpagéﬁt;y havé no difficulty with in
Washington and California and other code states.
| I think they would be satisfied with a clarification
by way of ameéndment to the ?@1@ ar'praiégably a committes note
kz;ghat aﬁsa&@g %hegﬁthatiﬁhig rule means what you say it means,
'??Géae?al, and what Senator Papper and Judge Clark say 1t means,
They would like thai assurance. | A

| 1 am suve nost of them ave sincere, and they can't
understand why you shouldn't sayvﬁ@auss of action” and why
you shouldn®t gay’"faaﬁs,“ Bs$&u$e‘%§$y don*t have the diffi-

" culty with them that other jurisdictions have bad. I just
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wanted to point that out.

&

MR, LEMANN: I thiok part of the diffieulty is bae
cause many of the practicing lawyers want more facts than we
really contemplated they should get. Reading this discussion
which has taken place in Louisisna, I onn see¢ the leading
eritic of the Paderal Rules refers to our forms as proving his
point. He refers to the forms and says that shows that you
 don®t have o plead enough facts under the Federal Rules and
“2 don't 1ike i%aé He wants more facts.

That is really what is at the bottom of the complaint
of many of the men &% the bar, ?hég want move facts than we
contemplate. I think i¢ might belp. I don't think that any«
thing we did would eliminate all confusion and get everybody
in the iéag1*§@§?aﬂ vhere everybody agrees and thers arve no
jéiﬁfeyegegg of opinion. We might then all retire from practice,
,fﬁagauss there wouldn®t be any more argumgaﬁa, o

*¢ think we can accomplish that by aaﬁhmgm

1 do if we change the yules. We would oreate n&m.v29§$'@£  :
whet we said. I do think it %aaié b§ worth while and wise,
paragﬁs. in view of the sxtgaﬁ of the discusaion, to hgﬁg,a'x

- note written saying that we have taken nﬁﬁiéﬁ:@f what we ﬁsize?s‘
.te:b@ s misunderstanding of Rule 8. As we éae iﬁ; it probably
-égaaﬁgés frﬁm-@iﬁhes & misapprehension of th@ rule or a %eaé@agy
on the pard §£ the bar to @?@?&eig& the aamh@r of factas that

" meed to be astated in order to protect the complaint, pointing
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out that a man has his renmedy by 2 motion for more definite
statement, as well as by diseovery, but chiefly by motion for
more definite statement, 1f the statement of facts is €oo
. attenuated. He doesn't have to resort to discovery. He can
go to a wotion for that.
1 would be inclined to see t&%& note written, not by

if§§égs Clark ériévéﬁ Professor Horgan oy Professor ﬁa@?§; b@%;r_
35%§§ ﬁga@ﬁiﬁigg:iﬁ@y@gs, and then submiﬁteé'%a them, so it é@@ggi%j:J
make their blood run too cold, I think the practicing 1&@?@%& |
~ wmight be more likely to undevstand,

CHAXRMAN MITCHBLL: What I was starting to do was to

ask the committes to make gléaaisien, if they are vready to
make it, whether they will let the rule stand as is, and meet
this movement from the Coast by e carefully drawn aﬁgl@ﬁatagy
. note which ought to straighten them out, |

| All thosme who believe the note method of approach
wé@lé be adequate, say “ayé";'ggpaséd., That is agreed %o.

| JUDGE DOBIB: We have had very liﬁtle»t?aabiﬁ iﬁ,eé;
cirouit with 4¢. I cited two Fourth Clrcuit opinions. One of
- them éﬁs Brk v. Glenn L. Martin. There wasn g any guggtiéaf
there about ﬁhia-fhisg at all.»-zt'was a question of shetﬁér~
it was s lobbying contract, ﬁhéthex thié follow was going to

use influence with the powers that be in Turkey for a contract.

L 23

CHAYRMAN MITCHELL: I practiced for years in a state

- that had this pﬁ?&ﬁé "facts sﬁ&stiﬁ&tiﬁg a cause of action,”
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and I am not conscious to this day, in thousands of cases, thai
I ever had any trouble with it.

This rule vas adopted gnd'i'@a&@ to New York, and I
have been in practice here for 20 years, and every tiwme there
is a suit brought in wy office in the federal court, the lawyer
will wun to ne as an expert on ?@éas&ivﬁgias and want to know
'.if he has compiied with them, And mot once in the 20 yéa@s §
m *ﬁ§v@ been here has any lawyer n my 6£fice - and thews ave
about 5@ ér 60 of them -« drawn a‘gﬁﬁﬁiagat in & federal court
_and come to me with sny doubt as to wa&t $t neans, ﬂéi@n@'@gi

%&%m would think of drawing a aﬁaglﬁiﬁﬁ without atg%iﬂagwhaié
:ﬁv&ﬁ you want €o call i$;§ﬁ1$i§§$§ f§$§$‘Q? what-not, facts |
upon which & court can say, "é§§1§£ng the 1aw o what you
’ffﬁﬁaﬁsayau.aﬁs‘éatitladﬁé §$1$6§g“ There has been aa}greubia
 about 1t at all, | | o e |
| MR, PEYOR: 1 would like to suggest that the note be
é?éﬁn by the Chairman. | |

CHATRMAN

KITCHELL: I would like, if X may;,aapagkf
somebody to. draw 1t and then bave 1t initially submitted to a
~ group of lawyers, not nedessarily all of you, maybe 3&&%,%9;
two or three, and whittled into shape, and tﬁgn distributed
generally to the members of the é§§ﬂ1$§§§g~ |

MR, LEMANN: I move we leave this to %h&'ﬁhai¥§§a;:

e will ask the Chairman to draw it. 1f he wants any help -~

SENATOR PEPPER: You ¢an confer with Charley Clark,
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TCHELL: Yes, I want Charley to state

exactly vhat we mean by the rule,

EMANN: Don't ask Charlsy to do it. You sre a
practicing lawyer. I thiunk you ought %@_@@ it, and then submit
it to Charley and Eddie.

DEAN MORGAN: He doesn't kpow sbout thoss couple of

hundred ¢ases in the appellate division where they fight over
- whether this is 8 conclusion of law or a statement of evidence
and not ultimate facts, and so on.

MR, Ld

ANN: I don't want to veflect on you gentlemen, .
but I veally think he would come nedver using language that
would hit the lawyers.

JUDGE DOBIB: May I make one suggestion. I don't

1ike the adjective "aiti@agg" in aanaés%i@a with "facgs." In

o 1%&@ fivet place, it is vayy @gnﬁnsing, &né, in the sa@@aﬁ pl&c@,

;1ik$ the @1@ nigger said when he sg% $§$ gi?aiia, “Th@?@ aiaﬁﬁ
' §$ such animal." 4

ﬁ@%‘% object to "@vidsnﬁiaﬁy facts" which pﬁ@?@,:

:i"f ﬂ&a§ "9§9¥ﬁ§i@9 §&g§5“ which determine, bu% "ultimate ﬁaaﬁs“ ﬁ*

"1@&9@ 0o celd.'-

N gg@ggggg My purpose is to avoid thaﬁ m@&%

_;1by not m&kiﬁg aay ahange in ﬁhs rule, z,ggafg 3“9P@$§,§ha‘ff

"’:iéﬁmmitﬁgg earﬁg'h@w'ygﬁ word the note as long as you %&Eﬁ}iﬁi

 glear what the’ rule means.

I wouldn't undégaaka is a a@te %@ lay
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down any formuls. I would may something like this: The com-
nittes has taken note of the criticisms and the committee thinks
it ig¢ due to a misapprehension about the meaning of the rule.

Wo don't mean to say » man muétn‘% plead any facts. On the
other hand, we don't mean to say he sasf;gleaﬁ averything €that
he pleaded back under code pleading. That it is a matter of
-haiaaas ia every case, which ig éggaﬂésnﬁ'ﬁgéa the éeaigien‘ 
of the trial judge. | . o

- CHALRMAN MITCHELL: ?bu»ﬁagﬁ to look out, because X

may appoint vou to make the origiunsl draft.

MR. LEMANN: MNo. I was just illustvating what I

 think personally we should do in a note; not try to formulate

 any exact rule itself in the mote.

JUDGE DOBI%: Do you think the suggestion would be

DO

helpful to the bar all over the country and to judges such as
Judge Hall, if something be said in the note about why we did
not use those terms "cause of action" and “facts"?

. Yes.

Yesw, ) . w.v‘

sl
L3

That is all in our record of 20

years ago. e
JUDGE DOBIE: They ave not fawiliar with that.
CHAIRMAN MITCHELL: They sent this up %o me sﬁ& i,

spent two days reading over our éiseusaiéa.abautvth;s ?ui§.~;

© 1 remember it.
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JUDGE DOBIE: They are not going to be satisfied out
there 1f you don't use in the rule those terms "facts" and
"oause of action.,” At least that is my interpretation.

CHATRMA : ¥ am notg gagﬁ. From the things

¥ MITCHELL
they said heve today, X think they sald in view of the faect that
I had puggested to them the most they could get out of the com~
mittee would be a note of comment, they indicated and Judge |
%”wagil asgsaiéliy Eﬁﬁ%i@a&é.tﬁé idea of & note instead of a
ﬁﬁgagé in ¢he rule, 8o I don't think they would be shocked by
that, |

There is another thing about it, Take sﬁa$§$,3i§§
Minnesota and X@vaéa, which just bhave a new set of rules, old
code states which bave had causes of gaéiaag They have adopted
verbatim our rules of "claim upon @Ei@k yéiiaf may be granted,”
They are not worried about it. That is one reason I don't want
to change the rule. It means that these fellows have copled
our rule, agé the next dgy'%g throw our ga&é in the waste bagket
and vemodel 1t. That is » mimtake. We sve going to have trouble
if we make too many amenduents to these g&las,»ané should look
out that we don't destroy the progress that is being nade
toward uniformity.

The states ave going to get ﬁiﬁk of copying our rules
- 4% we change fundamental provisions every few weeks, That 1é
why I have always been slow about calling meetings to consider

| amendments.
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I think we ought to avoid that a= much as ve can

instead of getting busy all the tiwe and tinkering with them.

Let's pass on to vhat we have left here, Charles.,

JUDGE CLARE: Let me say first that Professor Wright
has dug up & stateoment of this Rule S{a}{ia the states now. We
didn't have it out in time to distribute.

MITCHELL: You mean what the states have doune

 ’a§hsa they have sdopted the Yederal Rules., I asked for that,

Yo didn't get %ims to get it distributed.

Ho got it 0 wme on Friday, and I left my bag at the New Haven

station, 80 that delayed i,

CHAIRMAN MITCHELL: That would be very valuable stuff

| for the note.

¢ 1 should think it would be a good idea
4% we got Leland to Stenofsx it and send it onm,

MR, TOLMA

N: I will %@ glad to do %h&ﬁ .
M;rs,, @y gé@g L ey

JUDGE GLARK: I want to say igqgaeteé the Diogufrdi @%{;€

ease, and we must put that in. You can coryect that in & ﬁ&y

or two. It glves the provisions in each of the s%atss,ﬁﬁiﬁh
are following the Federal Rules.

1ot mwe suggest this. I don't want to delay you
waduly. I would hg%@{$§ rush through. gvﬁﬁﬁﬁéf if i%-wani@a?t
be possible to meet a little while in the morning. If you must
clome down tonight, I will try to bit only the high spots. It

. veally seems to mo it would be rather desirable if we went
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through it & 1it¢tle morve slowly and got through tomorrow noon.
JUDGE POBIE: Poll the committes. Let's find out how
meny of us can stay.

TCUHELL: All those who feel that they could
attend in the

morning, veaise theilr hands.
55 & fﬁf’é@?@ vas & ﬁ%ﬁ@% ng E;%ﬁ@ﬁ &"éu

Li: Lot us go ahead.

CHAXRMAN MY

| MORGAN: Suppose we go &haa@ with what you &ava

@ﬁﬁ&ié&?@é £ﬁ§@2§aﬁ%, and then take up the intervening things

‘ 1&%@?;

A

I will go ahead the best I cam, I don'y
Yery much like to pick out these things and say they are im-
y@rﬁagz to me, I am afeald I have done that too much alveady.

CHATRMAN

gﬁ;’gﬁg HELY

44 Suppese we go right aleng in the
j@eﬁ%ia@ way, regardless @ﬁ.%ha%, taking up aﬁéryﬁﬁigg, ané'ﬁhaﬁ
we can't do tomight we will finish up tomovrow afterncon, We

B can decide better about that after we get through with this

| meeting and iiad out what we have done. | |

JUDGE CLARK: We were considering the suggestion of

Judge Mathes as to indispsnsable party ia Rule 18(k) ané 41 (b},

,Juég@ Mathes? 1@%%@? of May 13, which was at the same time ne

this letter on Rule 8(a), gtgtas'

" have taken the liberty of enclosing with ﬁh;a
~ letter proposal %o amend Ei%;‘lgthiiané %1{b2§ The changes

ompanion to thome suggested with

© proposed as to 12(h) are o
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respect to the last seuntence of 41(b}."

He has another proposed amendment to 41(b). I dont'g
gee that he has explained it nmore than what I read to you,
which was the addition in a manner which will make the complaint
disnisgable at any time, the provision as to indigpensable
parties, |
| CHAIRMAN MITCHELL: What rule is it you are dealing
" with, Charley? |

JUDGE CLARK: Rule 12(h), I am inclined to think, in
the light of whg% Professor Morgan said, that we had better not
make (h) but make the change in 41(b) when we get there,

That is your 1&&@? | |

ﬁE&ﬁ,ggﬁﬁAEg That is my 1@%&, ezactly,

3&@@3 CLARE: ¥@§ ramsﬁber-%he suggestion of Judge
Mathes was that you take éuﬁ of (h){1) the reference to “indis~
ponsable parties™ aa& put it in (2), ﬁhe effect of which wounld
be to make the @bj&@%ieﬁ ai “inéisgaasahie party” of the samne
~mature, in our judgment, as %hg.ahjgatica to suhsact-mat%eg.
Jurisdiction of the @eag%q e | |

Hr, Morgan asys we and X ﬁh@ulﬁ think he was prabahly
‘gight, as he aﬁaally is, and perbaps alvays - that tﬁ@ situa~
tion is not the same, and that a judgment rendered ﬁheﬁa,ﬁhaf@
is an errox as %@ ;sﬁigpaaaabié ?8¥tia§ igaid atill hs’é valid
;ﬁégaanté wherens, of course, & judguent §i§§@aﬁ$ﬁb3e§§ natter

“Jurisdiction would not be valid.
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CHAIRMAN MITCHELL: If you are not praparad to proposs

an anendunent to (h) and ave going to wait until we reach %1{@%,

guppose we pass on to the next one.

I want to make & brief refervemce to
Rule 13(a) and say that there has ﬁ@%@ some rather strong sup-
gaft for a éiff@?@ﬁt-gﬁnﬁﬁﬁﬁiﬁﬁ of compulsory aa&aﬁsyaiaig.

JUDGE DOBIE: That is admiralty?

JUDGE CLARK: No. The admiralty mentioned 1%, but it
eéﬁé@ up most dirvectly by My. Millar, én@ algo it is mentioned
by Mr. Youngquist of the Minnesota rules@'

The gga&%az thesis is %ha%’%his is the wrong approach
to the question of compulsory counterclaim; that the compulsory
counterclaim should be merely the case of an offsetting debt.
fIa other ﬁ@réé, you should cut down recovery and not have it
here one arising out of the same facts. That is a different
~concept entirely than we have had.

JUDGE DOB

, & ] ?hag‘is the difference between recoups
:';mén%. ien't 18?7 =

JUDGE CLARK: Yes. That is discussed on page 36, and

there I cite Millar's comments and @bésetg@aarta'ths rule., X am
E?ingiﬁg it aya’vz do think we should gonsider theﬁe'%hiﬁgé.

| I was a little disturbed about passing them over
without considering them. x'éo not suggest the change., I went

over this a 1little burriedly before, Did you go oveyr it gaa;

- Bddle?
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DEAN MORGAN: Ves, I went over it. I have "why?" all
over the place. I don't see any reason for it. I don't agree

with the theory at all,

JUDGE CLARK: I shall have done my duty in at least
hévi&g brought it uwp for consideration. I8 anybody iﬁ%@?@%ﬁ@é?
Professor Millar has written an excellent book, one
 of the best in recent years. That doesn't mean, of @égrgg, that
-}“5§?@ry&hiag in it needs to be followed, I don't believe he is
right on this. |
‘7 1 will pass on to Rule 156(a). I should have b%@ggﬁﬁ
thig up. The %@@@m&@ﬁé&%i@ﬁ was made that %ﬁa tima for plead-
ing after the amendwent ought to be the same as the time after

~ the original pl@adiﬁgé that there was no reason for the dif-

- ference that we had,

In Rule 15(&3,’gmgﬂémsnts.:y¢u wi;1 see that the

ordinary time limit is 20 days. At the end it says: .
| "4 p@f&gmhaii plead in response to an amended gie&éa

ing within the time remaining * ® % or within 10 days after
service of the amended pleading # » #.%

The ?éé@&ﬁ@né&ﬁi@u;ﬁaa'bﬁaa nade that that ought to be
a uaniform 20 éay&; : | | | |

) é@ﬁ*% kﬁﬁﬁ_%h@t&gg that is important orf not. Our
ususl rule for pleading to ﬁh@‘ansma§4iﬁ,.éf_eaursé; 20 days.
JUDGE 395332 '§aa?t(§h$ iﬁéaitaéfe.shéﬁjin case of

~ amended pleading, the man is familiar with the case and he has
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only to reckon with the differences between the original plead-
iag and the amended pleading, and 10 days is enough?
JUDGE CLARE: Is that all anyone wante to observe?
Next, 1 think I ought to byring up Rule 17(a), which
is the Real Party in Interest, a fawous old provision., I brisg
~ that up E&iﬁiﬁ‘%@@&ﬂ%@ S8enator Pepper seems to have raised é@m@
Qu&@%i&a &b@ut/i%,

& That is referved to on pages 37 and 38. Senator
Pepper has suggested in the original drafting of 17(a), "¥No
very adeguate reason was givea fow ek&ngiﬁg the rule @f €§§
common 1aw # %% apd the rule without much thought found |
its way into its present faxm'aaé §gs turned up te_va# us
and does vex ug ® B & |

I don't balieve that quite fully states the iéiamka
ground. This provision was not ours. The provision was the
én@vag %ha~§¢de; xt'ﬁaaghsgﬁadﬁ wag of especially taking
éara of suit by an assignee which 353 not ?@?ﬁiﬁ%@é by the
¢ode. You had i:_%é,s;aev in the wame of the agsignor,

The device used in ?&@ ayiginél code and ia»@@ég:77
'gisaéiag g@n@gglly'waa’te &é@ the @xpégsﬁi@n,~ﬂth@ ragi.ﬁgrgyg
in interest."  §§§§_§@ came to Work on the rules, I ﬁxiﬁi&ﬁi&y
éaggggt@d tk&t the term was nétzv$r§'éesezi§£ive,;and £~wan$e§
o say in gﬁbﬂ%&ﬁ@@ ﬁ&aﬁ ﬁﬁﬁ @n@ t@4sﬁ§§as ?laiétéffvw$$'%a§~
one who had th@;éubstaaziﬁe_wighﬁ_ﬁf a@%i@ﬁ;,@aé&gaw,it back

o the rule of substantive law.
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I was met with the objection, which seemed sound at
the time -~ I think General Wickershan made 1t, because he made
that generally, but I am not sure who it was -- that that would
be to reject a well koown word of our code pleading and substi-
tute something new gaa% wasn't any better, and that we had
- better §@%aia the old provision, 8o this is a vetention of
the familiar langusge of the code.
| %@m@&@éy ought to give us eredit fé@ it out in
é@iiﬁﬁ?ﬂi& and elsewhere as taking some of their code phrasing.
?&a% is what this is, Senator Pepper, |
'_4 DEAN MORGAN: The case that Hays raised the vow about
" was where a person had been given power of attorusy to sue
and the court construed it as power of attorney to sue in the
ﬁgma of the yﬁwtyg the obligee, we will say, He was ki@kiﬁg
b@agasetihe f@éi party in interest rule prevented that persom
~ #rom sulog in his own name instead of in %hg name of the party.

It didn't seem to me important enough to bother about.
 §£'3 give you power of attorney to sue in my name, I want you

to sue in my name rather than yours,

JUDGE DOBIE: You can't do that unless you transfer
the claim, can youp
DEAN MORGAN: You could assign 1t if you wanted to.

JUDGE DOB

3E§ 1 can't asgign to you the rxshk_te sue,
DEAN MORGAN: You had  distinction between that kind

of case and an assignes ﬁar'eailaeéi@gwf'an;ﬁiéahe want it
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gtated, Charley? ¥Hither the legal ¢title or the beneficial
inteveat?

JUDGE CLARE: I don't know, I think it is something

along that line,

That wouldn't have helped out in the
 power of aﬁsé?ﬁsg case. |
JUDGE CLARK: Senator, I am %@1@ you were discussing
“faggms insurance cases, and the question cawe up in insurance
ligiga%i@a. : , |
BENATOR PEPPER:; I confess, Charley, that I ﬁava
forgotten about that. 1 probably had some case in mind at
the time, The Bar Association took ﬁemaéhiag up, but it
4f$$ nothing that I care to press. You kg@@ how one hundred
things come aeéaﬁs your desk xiké %h@t; ¥ou pass them on to
'gaapié who aav& ﬁk@ ulﬁim%te decision.

| K1 You age lucky that you don't have my
situation. A poor judge writes something, and in another eight
or nina yoars %he eaufﬁs £ind it and g@ wiié over it.

$§§A§@ﬁrFE§P££s S don 't know aﬁythiag about ;%ﬁﬁ

| | JUDGE CLARE: One th&ng mare. This is all f’havérin
rgaing back evag %hiﬁ, because I thaught we oughe %a ?afer sem@«
 what bn@k-t@rthngf On the iateyvaat&ea rale there has been
»'qait& 2 little efitieism hy vaziaug af th@ text ﬁriaezs.J 48

g %@ulé;saem to me that aﬁ,1@&§%;§'Q&§§t§#§:b§ing'&&ata yanr
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attention.

CHAIRMAY MITCHBELL: This is Rule 247

ARK: Rule 24. The commentary on that is on
pages 44 of my commentary, and over on page 49 is the suggestion
of Professor Hays of Columbia, who is guite a good man. What
wag 1t that 5&%@@ Hall said about professors? He may be a
- dostrinaire, §@§§§y; he is & man of standing, at least,

: He says that the categories of (a) and (b) are mig-
1§a§iag and he proposes & single rule which is as quoted on
_9@%@ 48 | _ ‘
| "4 third party shall be permitted %o in%arvang.éhég«
“ever he shows that there are issues in which he is concerned
which may be @@n@@%&%@%ig tried together with the issueé alveady
before the court, unless bis intervention would unduly delay the
trial @? in some other way prejudice the righis of the other
_parties, Where the intervenor shows not only that there ave
> .$§¢h gommon issues, but that his rights will be factually dm- -
'9&&?@@ unless he 3ﬁ>§$§$iﬁ%@ﬁ to participate, the court should
grant such g@?ggggian unless the parties iﬁlﬁha action are able

to demonstrate that their wights would be gravely affected."

[TCHELLY You are wiping out the old rule?

RK:  Yes. He wants ﬁg substitute this
genoral idea of what he calle liberal intervention for a rule
which now, according ﬁg‘ﬁis iﬁ@&;seaétgiﬁs limitations of

' gategories éi(ﬁ%?,iaﬁﬁf?aaﬁian @frﬁightg_énd'eﬁi;géwﬁiagive
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intervention.

MITCHELL; Does he mix the two up togeother?
Does he make them all matters of right, or all matters of perw
mission? What does he do about i%? |

JUDGE CLARK: Ho would put them ﬁ@gﬁ%h@?.ané-ﬁaxa the
genarsl guig one whiéh I thiok might be termed of convenience.

- He would provide that intervention always be allowed ugi@ss the

*lﬁﬁiiatexvantiﬁa would unduly delay the trial or in soms other way

’§§egﬁéi@@ the rights of the parties. He tries to make it a
greater push for inmtervention, I take it, and anyone objecting
to intervention must show some definite prohibition, so to
speak .

CHATRMAN MITC

BLL: You have in the existing rule a
provision for permissive intervention whon a statute of the
| United States confers a conditional right of intervention. What
happens to that under his provision, for instance?

JUDGE CLARK: 1 take it_hé would say that that would
be covered by his more generalized statement. B

MR, PRYOR: 1Is there any substantial demand for a

change in this? s that the only criticism?

;iﬁ@E»QQaﬁgi‘ That is a 1little kaﬁé to say. I don't
see any substantial demsﬁd;i#-zhe cases. As a matter of fact,
§1§h@u1@ %hiﬁk.ﬁga cases %siagciﬁg,élaag p?@%iy'weilg' These
are commentatorsg who think %haﬁ‘thévxgla is rather restriotive.

_That is the vesl basis of it.
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1 presume that there might %@ sone guestion as teo

the recent decision of the Supreme Court in Suiphen Estates v,
United States, 343 U. 8., 19. That 45 a case where intervention
was refused below, and the Swreme Court upheld it.

On the other hand, that was a case of what I terned,
and I $§i§§'§§g§§¥l§g minor interests ié reorganization, and

the court held that they didn't need to be allowed to come in

f&gfiaaé perhaps delay the main litigation., J¥ don't think it was

an undesirable result, but it was a decision sgainet intervention.

CHAIRMAN MITCHELL: The only thing about that wxule

that I know is in subdivision (a) which used to read, in (3):

| "Intervention as o wmatitey of right when the applicant
is 80 situated as to be adversely affected by a distribution
or other disposition of property which is in the custody of

the court.” | -

AS & vesult of the experience I had in the Black Tom
oase, I had the committes in 1948 add "subject to the control or
‘disposition of the court or an officer thereof,"

That was & @géa where there had beég an award of
~damages to Awerican claimants for the Black Tom explosion, and
?h@'w%asy‘waﬁ in the hands of %hé Treasury Department. ﬁemé‘
éi the ethar’elaimagﬁs who had claiﬁs that bad been paid in -
© #ull brought a suit for an injunction against the Secretary of
the Treasury téiaaéeia him from §&yigg the claims.

‘?ﬁéﬁﬁrﬁéﬁﬁimyzéliéﬁfﬂg standing around, who had gotten
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an award of $50 million, and this would have prevented them
| from getting any noney out of the Treasury.

This rule limited our right to intervention to cases
of the disposition of property in the custody of the court, and
the money wasn*t in the custody of the court, 8o we aéé@@ at
that time the provision, "which is in the custody ov subject
to the control or disposition of the court.”

‘What becomes of a thing like that?

JUDGE CLARK: It would not be covered in specific
iaaguagﬁg |

CHAIRMAN MITCHELL; "% ® # igsues in which he is
concernsd * % é," is ﬁhaﬁ’ﬁaarg it would Qéms in? "A'%hir@ Twaﬁﬂw
party shall be permitted to intervene ﬁﬁgn@vsw‘hé ahewg.%hstl
there are issues in which he is concerned # # %, | :
| | JUDGE CLARK: ?@ﬁ see, the geﬁé%ﬁl a%é@mpﬁ gsrtéf
make a very broad and g@ae?&ig‘Ziﬁﬂrai rule, and to say a#
éii@st that anybody who wants €o, may aﬁjae%,ﬁaiatér¥a§ti@n;'
The last line says that “the court should graaﬁ,aue&}germigsiﬁﬁ
. ualés@ the paﬁﬁiés_ia the action are abl&:%@'damﬂnsﬁ?atavthxﬁ_
their rights wﬁuiﬂ be gravelﬁ gfi@et@é1ﬁ7> 4
| 'Jﬁﬁﬁﬁfiiﬁggz‘ it éﬁts'%ﬁ@ burden on the other gide.
It is practically compulsory integvﬁatiéa; ia%sr?entiég as 8
mg%ts? of right, unless the @ﬁhér sié@ can show that it @&11:

hurt them.

JUDGE CLARK: That is right.
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Have we any showing that there
have beean any cases in which the rule has worked badly, or
15 this just somebody's idea for improvement on theory?

JUDGE CLABK: ¥ don't know that it has worked badly.

The best example I can give is thils case in the Supreme Court
where they denied intervention, I don't thiunk 1t was & bad
ides to deny intervenmtion there. |

| MR, LEMANN: I nmove we pass the suggestion,

JUDGE DOBIE: 1 second that.

JUDGE CLARK; The éax% suggestion comes along after
the éiseévary material, and I make g‘snggasti@a as to Rule
38(b) dealing with triel, I suggest at the end of (b), dealing
@&%&iﬁsmaaé and the time when you may make the demand, that
this be added as a clarifying statement:

“Yhen the right to make such demand is lomt by
failure to make it within the time here stated, an snendnent
%h@?§a£§$¥‘&11§§8§'t§ a plaaéing shall'egable a party to make
a new éegané within 10 &ayﬁ aﬁﬁﬁr’its all@wan@s;@aly wh&g“ﬁha
@1aim ox ésf@gs@ asserted in the amsndaé @1@gdiag did not arise
aut of the @ﬁu@u@t, ﬁransaetign, or occurrence set forth or
attempted to be g&%;ioyﬁh in the original gleadiﬁgy"

‘ z_tﬁﬁgk one can s&y:tﬁat‘maﬁyﬂcas3$g the more
DUNerous CASEs 80 s@a@&rﬁefﬁke?u;eglraséygé)ﬁe"hava had
quite s é@ﬁi@é of canes of that k§a§§ 3 5§@31§ tﬁ;&k?%kaﬁ

© ought to be the construction.
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There have been two oy three rather striking cases

’ %&%fg‘am amendwent merely changing the theory of the action

- which has been termed by the Judge allowing asmendment as

~ mothing but a change in theory, have then been used to extend
the time for olaiming jury trial, |

| , It seems to me %ha% that vas a &i@&ypli@aﬁi@n'affﬁﬁa

 rule iteelf; and in addition, it works out s little unfairly

'K“Q;ié“§ha% §§ﬁ§¥4éé?taia ??é@&ﬁ&ﬁ%&; parties have gotten this

trial by Jury, whereas in others iﬁ bas aasnféegliaeé@“gg Beens

to me that this is & vather useful olarifying statenent,

CHAIRMAN MITCHELL: Ae it etands now, you can make a
demand for a Jury not later than 10 days after service of the
last plaaéiag éix@sﬁ@é to such isau%; 39§ é§ yau‘préﬁ@ge to

ahaags that?

-;wyfg @L@ﬁﬁz &ugpa@@ the %iﬁ@ h&s entirely run and
3ury trial ig all ﬁaiv@é. ?hsa the garﬁy conceives the bvighﬁ
 ddes of gaﬁ%&ﬂg an amﬁndmsaﬁ which doesn’t change any aasga%ia3¢
 He puts the &m@ﬁﬁ@@at in. ?&a aman@&@ﬁ% 18 graats§¢ Q@Q&”
rtﬁgﬁ giv& ﬁim ‘ten new éays to &ak& &is ﬁlaim?

: Qﬁﬁxﬁﬂaﬁ ﬁl@@ﬁE&Lﬁ, Is. ﬁbat ton. ﬂaya ai%er tha service
of thaﬁ:amanésﬁ pl@ading?

JUDGE CLARK: That is 1t

RMAN &Iﬁgﬁﬂ‘;i what are you g@iﬂg to do wiﬁh ﬁhaﬁ?

Say h@ e&ﬁﬁt d@ 3%?

- JUDGE ﬁL&RE* ?@s;;_'




JUDGE DOBIB: Unless 1t arises, 1f it did arise, out
of the siame conduct, transaction, oOF ocourrendce,

JUDGE CLARK: 12 4t is a 1ittle polishing up of the
mame thing, 1t scems to me it is a 1ittle unfair %@ be able

. %o waive this rule in that fasbion.

; Yem, but 1f 1% ﬁ@es arise out of a
1 diffevsa% ong, %@@ man mighﬁ waat a Jury t?iai when he. éi@n*ﬁ e
?@ﬁ% it b@f@%“@fi}

HR, PRYOR: £ move the approval of it.

What about an amendment that ?aisasig

new imsue? Tﬁaﬁ_i@-alz you are talking &béuﬁfr

JUDGE CLARK: When you have a definitely new isﬁu@,:

you got o new tiue,

fen't th@?@'a guestion ﬁhara

whethey y@ﬁ §a@ﬁi§h@ta@x1g@u have 2 new 1533@ or @h@th@s you
bave a right to extension of tim@? Tsn't there some 6@n£ua3@n

k f$b@u$ th@ﬁ? f@%is ig ab@@iute-hafa a&ﬂo, §£ an amauéaﬁ ﬁlﬁaﬁiag,

"‘f]gg @agwaé at gay gﬁage of tﬁe pyeeeadzag; tha othey ?ﬁy%y ﬁﬁg

',ﬁeﬂ days aitef @haﬁ aﬁ&@@m@at 1& served t@ damand E jaxy %ri&l;

“"'fﬁ&aﬁ doas ﬁ@% involve aay gasstiaﬁ @f %hethay there was &

V‘*lfffaaﬁamaﬁtai @haagﬁ¢ E

sn:- gmagf aere is the %:yg@ af case i:ha% eems &p.,
 There are ﬁﬁ@ sasaa ﬁﬁ thiga A plaia%iﬁf Qaé sued far y&taﬁt
  1&£?1§§§§@&%. agﬁ k@ elaiﬁﬁé an sea@uﬂtiag and an igjanatiea.

f'éﬁﬁer all: %img f@f elaimiag-jury %fial haé gane by, he thea
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asked to amend to sirike out the claim for accounting and in-
Junction and to clalm damages. As a natter of fact, in the
particular case the objection was made that the amendment was
unnecessary and that it was probably going to be used to claim
& trial by jury. The trial judge in that case held that he
;éiégtﬁ have to pass éﬁ ARy question of trial by jury, because
4% wasn't up to him. He also stated the amendment was quite
’“fgga@@@sgaxy bacauge they could change their legal theory with-
éﬁﬁ any more. But since it would do mo harm, he granted the
 §$§$§§3§?, |
| o he granted the suwendwent, The party making the
amendment then claimed trial by jury. o

JUDGE %ﬁﬁzﬁf In a patent case?

fﬁgiig ﬁ%ﬁﬁgé .fﬁgq ,
Another ﬁri&i 52&3& %&@§ held that he had waiv@é tﬁé-

"Lu;grigbt of trial ﬁy Suryg‘ Tbat ﬁent o th& appeliate eﬁugt; &n&y

L f'ﬁhs &gp@liﬁt@ g&urt reversed and agi@ ba get a tfial by jﬁ¥y .

sﬁgzaxgx &i?ﬁﬁELLf What issaa ig a patent aas@?

?? sassz1sa him %o & %ﬁi&i by Jury?

| Jﬁﬂﬁ%rikﬁﬂﬁz There are %wa éiiiareﬁt pxavisig"

the staﬁuﬁaﬁ és&li&g witﬂ gaﬁeut inffingamanﬁ.

5?3@ @uri@a éan*ﬁ psss @n 1s£riagam

Jﬁaﬁgqﬁigaxi ?ﬁéyféggsr %éugéﬁ;ségg jury eﬁg@s

5"fﬁﬂ1_§§=ga%%iag-gﬁwbﬁ,@uiﬁa‘a-ﬁavazit@;
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JUDGE DOBIE: You submlt to & jury whether a patent
i valid or whether 1t is infyinged?
JUDGR @&AR&% You ean gaﬁ a jury triasl on the
patent issues, ves. |
| ?B@?ﬁ%ﬁ@% MOORE: ALl you are suing for is damages.

- Aha 0 2 s
"?hsx@ i@}%ﬁ”&ati@a of trespass &ﬁ the case.

JUDGE DOBIE: 1 never heavd of a patent case in our

'“;z§;¥eﬁgg in which they had a jury to determine whether a patent
s valid,

_JUDGE CLARK: X bet you will get some down theve, ... .
because we get guité a few now, the theory being the judges ave
very hard on the pagents, and if you get to a jury you will

do h@ﬁ%@ﬁ;' Wie have had a certain number of Jury trials.

DEAN

'é@ﬁ@ﬁﬁ» Thig is 3ust to @larify the 1atﬁ¥§ra~

:’7, ”%%tian of the @wigiaal. I suppose. I second ‘the motion,

Jﬂ?ﬁﬁ:@&%RQ* it seoms to m@ n@t only ds it ﬁraﬁg ta

:”_]r@a@h that result, but also it is @ﬁiﬁir g@ other 1atzgan€% ﬁhﬁ :

:?~-if}h&vg been é@gi@é i%,\

,4 :§a§$$1§v$gy L ﬁgiﬁ&g, which 1 think 4t wsil to @iﬁ@.i_,

?Rﬁ?ﬁ%ﬁﬁﬁ

MOORE: Mr, @hai?man, éﬁﬂge Clark rsi@rﬁ?ﬁﬁ’

'”?  f§$EF1&iﬁ§ started agﬁ in an equity su&t %@ enjoin an infringe-

-fiffmggt, aaé dna ta ‘the war %ﬂﬁ %h@ paasibiiity af ﬁigaiessngAssm

}lﬁfﬁtﬁ, the gag@ was continmed until néa patani bad eagise&, aﬂé

*fgjhﬁﬁgﬁ he gﬂnldgtt g&t an’ iajﬁn@tiagd E@ askaé leave aﬁé §g§

w,vﬁg?g3antad 1@a§eAt@;am§§é-$alﬁiaim @BLY danages. When 1€*§§§]gé'
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granted, it was essentially an action at law, If it had been
instituted that way to begin with, he clearly would have had a
right to Jjury trial.

i don't ses why, if s man is permitied to amend from
o so-called equity suit o an action at% law -~ vemember, the
gourt has to give him permission to amend éfﬁ@ﬁ the answer --
,'h@ should not B@ able ﬁé,gét a right to jury trial,
| R, ?33@3* Did he ask for damwages in the first place,

.-ia aﬁéi%é@a to the injunction?

MOORE: Ves.
JUDGE CLARK: He ssked for an a&sa&aﬁ&nge

4 ?&ﬁ% to say th&% what Mr. ﬁ@are says I think illus-
trates the point and suggests to me that Me, Hoore has gone
back & 1;%%1@ éﬁ‘%h@ union of law and equity. I thought our
ﬁh@@ry‘was‘ﬁﬁaﬁithage were no longer equity sides and law sides.
The claim wae eas&aﬁialxy one that ths gat@nﬁ was iniriageé.,

: ,?ha% is the gaaim iﬁ either case., gt id th@ sans §gtaaﬁ

| "3f_%h§angheu%, Theyg is only a éifi@xan@@ in the relief gi&i@sé

‘:.{”fﬁhsxa was no need iar the amsa@maa%, aad 3 ﬁhink the 3&63@

'1"&&@@1@ 0ot have gwant@é th@ amaaﬁma&%, p&rtggulgxiy wh@m,%%-7

"’"fiﬁaﬁ pointed au% o %im that i% was pxah&bly going te be used

:'F*fifiaw @his purpaga.

j"‘3ffa suit for &nfriﬁgsm@at of patent and asksé for ﬁﬁﬁ&ﬁ@g'

HR, - &E&ﬁﬁﬁs Suppose he kaéa’j;amanésé and haé?bfkggﬁﬁ-

f95_;*7hé have been ﬁaﬁitiaé o gury trial?
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JUDGE CLARE: He would have besun entitled to damsges

under Rule 54{c), whether he asked for them or nol.

i¥: I say, would he have besen entitled o
jury trisl as of right under the Beventh Amendment in a suit
~of that category? Isn't this one of the few cases where you
have to still advert to the old éis%iagﬁiga between & common

1aw action and an equity sult in order to determine whether the

“ f;‘géastiﬁuiiaaaligaaﬁaa%ee of jury is applicable?

JUDGE CLARE: I think he should have brought that up
- originslly aad aade his claim to trial by jury then, gﬁé had
the court rule on it., The court would have had to decide,
‘according to the theories we @erk@ﬁ out, what 1t eanagéaraé»'
the prevailing issue, which wes the more important lasue,
The gourt pfébghlyzwauiéﬂﬁa?e held, because it usually does,
that the 19g§1 ¢lain is gﬁs péevailing one. If he wanted a
Jury he would have gobien i&féheﬁg |

The é@nr%s have guiaé rather extensively on walver,

As a matter of £&§$,'§n'cu§ cases we have held that where one

 starts in aduiralty and the oase is transferred to law and it

48 the same @&éé;-aaé he hsgaf% nade hiﬁ’giéiﬁ;.he has waiﬁﬁé'
'iﬁg‘ We bhave aéaa ruled in %hi& very kind of case, the ﬁﬁlb@ﬁw
kian @asé ia New ?arg, in an epiniaa by Judge &wan, shsfa
’a&igi&azly @ eZaim wRe maéa iex specifiec pegiaraaageiztha court
decided that on the @gﬁiﬁi@& he had not. shaﬁn a2 case for

):ﬁﬁﬁaiiia performance ho had shown a case sar éamages, But he
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gouldn®t get a jury trilal on it because he hada't made the
¢laim within the time we had provided.
In this particular geriles of cases on patents -

there were two, going back to what the trial judge did «- the

trial judgs said that the amendment was unneceassary, and you
are certainly quite right about that, but he granted it just

 because it wouldn®t¢ do gﬁg'hgﬁﬂ. And then it turned out to do

. the harm of sending the case to the jury. Theve were two cases

iévﬁivgéi One of them was in the 8ixzth Cirecuit.

The Bixth Circuit wrote an interesting opinion, in ome
gense, allowing the trial by jury but allowing it on the analysis
~ that it was s new cause of action, |

Agnin I may, how in the world is that s aaw’gaas@»ai
action on any %E@@?y of fact pleading, éeéaase it is ﬁ§@ §a$§
ﬁaéa&% and the same breach, namely, an infringement by the
' ééf@ﬁéanﬁg Erthﬁnk in that situation where you are deaiiugf.
with the same thing, only os a different theory of ?@%é?@#?;

‘fgga @agh§<§é héva one shot at the Jury, and only one. |

EMANN: Is this the only case that has come up

4that creates this difficulty? You don't cite any aases,@ﬁ"

this in your material, not at page 73. I don't recognize it.

JUDGE CLARK: No, I haven 't ﬁateé material because I
was working up this under a good deal of pressure, and 1 didn't
got that covered until I came to it and wéns over it. 1 have

cases here if you want them.
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i was just wondering, if there weve only
two ceses, whether this was something we could pass.

CHAIRM

N MITCHELL: Do I understand that under the
foderal decisions, o sult for damages for infringement of a
patent is an action at common law under the Seventh Amendment

ghich entities you %o a Jury trial?

JUDGE CLARK That is right. It can be in a patent

T

'%‘i§§£§iag@mant case, on an old acticn, as Mr. Moore says, which
is actually trespass upon the case, claim for damages to get
rérjuxy trial,

JUDGE DOBIE: And they pass on the validity of the
patent?
' JUDGE é&&ﬁga ?@s;

JUDGE DOBIE: I can imagine an ordinary jury pass-

iag on the validity of a complicated patent such as the one
S y@u argued b@i@?@ us, Genersl.

?R@?E@ﬁ%ﬁ

?twﬁgg They don't knoek out so m&ny‘ ?ﬁﬁt

, : iﬁ why the ?&t@ﬁ%ﬁ% glai&s Jury.

JUDGE a@m& What @mtﬁuﬁs& im@atam? fi&?iﬁg a
??”ff;]éaﬁy decide %h@$.5 e

?E@?Xﬁ{fi WOORE: There %as aa@thsr case in ﬁh@ ?kird

gff*ftfgiweﬁit which h@lﬁ assaatiaily ag %k@ Earsslavsgy @&sa éiég‘;

;*?*fﬁfﬂk@ 91@&ﬂ$iff %ﬁ&?%@é fsr syaeifia parfe&xan@a and czaiga’
éa&ag@g ag an iﬁ&iéant ﬁ@ his ¢laim f@? sgecifze gerfﬁrman@e,

ﬁh@ issue to b@ ﬁrisé by the @auﬁt.f meitkag be nor the dafeaéanﬁ
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is entitled %o Jury. With leave of the district court, he was
pernitted to amend to withdrav his claim for specific performance
and to seek only damages. The Third Circuit held that after the
district court had permitted such an amendment, it was %he§:§@r4
the first time a so-called action at law for purposes of the
Beventh Amendment, a§§ %és party was entitled to demand §u§§'

trial,

- At what stage of the gane was that @@n@?

)R MOORE: After the amendment.

DEAN MORGAN: When was the amendment nade, before

© trial or after trial?

3 After the trial of the issus of

PROFESSOR MOOF

1iability before the trial of the issue of damages,
CHAIRMAN MITCHELL: There was no guestion of dannges
‘which went $o the jury?

: QORE: This was specific performance.
JUDGE CLARK: You understand, as I think this nakes
7 eieay, vhen ﬁ&g@@,ie & really éiﬁﬁ@gsat'éaus@vaf action, of
(¢§E£S$ he 48 ontitled %o é‘gury,‘as my suggestion here provides,
’-_ﬁﬁg question is'th&ﬁ»bg merely changing the theory of éagev@§§
 §@@ can get & é@igygﬁ‘ﬁgéal by jury. I augge&t that the cases

pretty much have ruled the other way. ?a@ two cases ?ki@h have

granted teisl by jury ﬁ&aﬁfhﬁlaﬁaéiy are thg'isﬁeslavsky V.
Caffoy case, Second @igﬁuiﬁ, 161 E;ﬁé égg aaé Bereslavsky v.

. @attey, 168 ¥. ﬁé 802,
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Cases to the contrary ars Gulbenkian v. @ﬁib@ﬁkiga,
147 F 2d 1738; ¥Fidelity Deposit Co. of Haryland v. Kroug, 1587
F 2d 212; and this line of admirality cases which seemed to me
to represent essentially the sanme %himg,‘@f which examples are
James Richardson & Somns, Ltd, v. G@ﬂ@é@g‘ﬁarins Co., Ine.,
141 ¥ %¢ 226; U, S. v. The John R. Williems, 144 F 2d 451, and
: sam@ earlier ones going back. |
KR, DODGE: Are they where jury was denied?
JUDGE CLARK: Yes.
MR, DODGE: They treated the amendment as nés 2

glagéing under our original rule,

JUDGE CLARK: Ws have ruled lately, in an ﬁgiﬁi@ﬁ by
Judge Frank, that an smendment of this kind should not be
g&an#@é,,and I think that is a @@rfééﬁ solution, I think if
;th@ district judges weren't easygaing, thay wouldn't have the

question come up.

MR, LEMANN: If your last statement is correct that

the juﬁg@g éh@&&ﬁ daay the motion, aa@[whaﬂ‘iﬁ COMe8 up iﬁ‘ﬁas

7: béen @@ai@ad.carr@@%iﬁ by ab@utfiveuﬁaéaaa from'%h@ cases you
“have just read, is it necessary to make a éh&ng@? 7 - |

JUDGE @&Aﬁgé I den?ﬁ know, 2t:seéﬁst@f&e s little

unfair when some people gé&_tﬁs resuliraaé others do mot.

| - HR, DODGE: You gay:ths ééurt,éggailﬁwad the amend-

ment? | |

JUDGE CLARKE: I say,%hgtglatsly{;in:a éage that we had
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this winter, the case of Juan €. Couto v. United ¥Frult Co.,
decided in the Second Cireuit on April 6, 1983, we said thers
should be no amendment when 1t is meresly z change in the form
of relief you ask for, whieh I think is & necessary conclusion
of our Rule Ba(e), Ruls 54(c), you may wecall, procides that
%ﬁa’é@maﬂé for Quégmént.liﬁitg ?@Q@Vé??rﬁhﬁﬁ there is no appear-
ance by the other side. When the party comes im, the court
laﬁggeuid grant the relief which he is entitled to, whether it has
%ééa demanded or not.

| So in the Couto case we held that an amendment was
- improper. '3 thiﬁk that should have been the ruling maée in the
trial court here, but it wasn®t, The ruling in the trial @@é&ﬁ
in the Bereslavsky case, Bereslavsky v. Socony Vacuum 041 Co.,
7 ¥.B.D. 444, where Judge Mendelbaum sald t&at "The amendment
sought is unnecessary since the request for injunctive relief
could be abandoned at trial and the issue of damages triled to
§h@ court. However, I @ee no harm in granting the amendment,
which leaves the complaint as it was iﬁ every respect ax@ayt'
for the elimination of the reguest for an injunction."
MR, DODGE: Then he allowed a Jjury trial?
JUDGE CLARK: He didn¥¢. Then the request came bef@r@kd
Judge Caifey to get a Jjury trial, and J@deVSaffay, passing on
¢his, held that they were not entitled to a jury tzial; That
is 8t1ll Bereslavsky v. 8ocony vaeuum,‘7 Fiaiﬁ. 445, 447, liﬁ weont

to the Court of Appeals, which mandsuused him to grant a jury
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trial.

MR .

DODGE: Was the question of jury trial involved
in the appeal?

JUDGE COLARE: ?é@; it was the only question.. it was
f not strictly an sppeal. It was a petition for a mandamus to the
Tlapgsy court to fovee jury trial. |

MR. DODGE: fTo grant a jury trial?

’saﬁtﬁlﬁaﬁkﬁz Yes.
| MR, DODGE: The anendment was a giaaéiag under ouyr
" o0ld rule? -
JUDGE CLARK: éﬂﬁg@»ﬁandéibaam sllowad the #ﬁandﬁﬁﬁt,
which he saild was uﬁﬁ@@é&ﬂ&&? but would do vo hurt beeause it ,
lef¢ the @a@gzaiﬁt as 4t was evzcept §er the alimzastiaa af tha 
elainm for injunction,
| 7 DEAN MORGAN: Where you get uﬁéﬁaira on tﬁis'is*%béﬁa
the Jury has been dsniaé, ien't it? a%harwiaa, the eeurt wﬁﬁlé
grant a Jury aayhawe
JUDGE CLARK: Yes. , |
| ﬁR. B@B@Es Under our ér@g@nﬁ'ruie, there és a g&ghﬁ
to demand @ jafy trial within 10 days afﬁar ameaé&a&% 1£ that
18 a pleading. That i& what our rule aaw says. | |
JUDGE CLARE: I can say iﬁ-itfbraught in a éeﬁ;gnéf
- different legal issue, yes. But the paiat-is that:t&i§"§a§§:f
not under our ?ﬂi@%,;b@@éﬁ&é it i2 simply a #agiasaeatia,ﬁhg:;

kind of relief you get, which 1s not a different legal issus.
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CHAIRMAN MITCHELL: Vhen 23 court wakes an order &El@%w

ing to strike from the complaint 8 demand for specifie perform-

:aage or injunction, you don't serve any pleading after that.

JUDGE CLARK: HNo. All you serve is a demand for a
Jury trial,

» CHALRMAN MITCHELL: I know. But the rule says “&@t
later tﬁaﬁ-l@ ﬁgys aflter the service of the last gi@aéiagr_'
a’dgrscte@ %é guéérisgu@." Your 10 days have already gonse by
under the mﬁig_rals; Now the court makes an order amending the
complaint. The request is to strike out a claim for equitable
relief. He doesn't make any order reguiring you ée’seéve.gn,
amended @@@pl&iﬁ%éatha other fellow when he does that. How
does your rule &p@lyé. By its words, the time is fixed by the
service of the laﬁs plea@i@g.

Jsxm.a. '

»?f%ﬁsF What y@u are é@iﬂg, I think, i@ ta sugn
'g@%t anotheyr gﬁ@aaﬁ on which ﬁh@ @ourﬁ ‘of appeals was @rrcne@us,
‘"hecaugs they h@lﬁ yaa g@ﬁ 10 éays_&eg& &fé@r the grant&ng,@igthg

 ‘§$@@@@@§$;1

CHATRMAN BITCHELL ?ﬁé r§1é s§ys,“$e£vi§@ gﬁ»%&é]fii
:fgiﬁadiag a ’ |
MR. ﬁ@ﬂ@gz 1t must be diresmé to the assue.-. e

A'ﬁgtriking aut a paragraph %@ulda*t relate ﬁ@ aﬁ isgue ta be‘

CHA XRMAN EI@%EELLE' 1 é@nfﬁ sea hew enr &ul& g#aﬁts

 faﬁ @ﬁﬁ@ﬂsi@n ig %h@r@ ig ae §1aaéiag sar?%d. If tﬁa cagrﬁ
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orders striking out a clain for relief of a certain kind, he
doesn 't make an order requiring draving of a new complaint.
JUDGE CLARK: All that h&?@@a@é, ag I say, is that
Judge Mendelbaum granted the amendment making the statement
that I gquoted, and %&@a within 10 days after the grant of the
amendment the person making the amendment made a claim for Jury
trial, The trial judge before whom that came refused to hold
iifﬁ?e Jury ﬁxial;nagé th@.e@uft of aype&lé &anaamugaé him to
grant a,gﬁry trial, | |
CHAIRMAN MITCHELL: In the face of & rule that says

there will be an extension of 10 éays after the service of %ﬁé
last pleading. There wasntg any sorvice of any plending at all,
.fgt was just an @@d@r striking out a @1&&& for relief,
| MR. PRYORL Then you file an ansver, |
JUDGE €&£R$§ He didnlt hava to file an aasﬁar.A

I can't find in the record which I looked up that they ever
414 snything more than I have just said. I looked up the
‘record in New York. Ly ; N . . |
Cﬁﬁiﬁ§ﬁ§ ﬁﬁ?@ﬁﬁhn,”_2§asé§§$ to me the @aurt.@f;aﬁéealg
distorted the vule. . ;; |
| JUDGE CLARK: That s just what I thimk. That is what

I am sugg@sﬁigggf S;wés wondering ii%i£~c@aiﬁzbe elagiiieﬁc:

| ;?=  gg $svg1e§r anough hera,risﬁ?§~i2?
JUDGE CLARK: 1 should have said it was, but there

seem to have been ggeaﬁ»miuﬂs?tﬁét1§§#§¥§§a§qﬁy$tﬁfiéé:by i§:'
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CHAIRMAN MITCHELL: I think it is gsrf@égiy clear that
the £iling of an ovder striking out something from the complaintg
was not @ service of the last pleading directed to that lssue
at all,

DEAN MORGAN: I think you @eazé debate that.

CHA IRUAN %i?ﬁ%gﬁ%; I don't know why we should améaé
the rules to make that any clearer, jusﬁ because some court of

‘“Qgpg@alg has gaas,ﬁay@isei %&s»itryéur gourt, Charley?

) JUDGE CLARK:; It was my court, and approved by
Vfgacraﬁé Federal Practice, We have settled that the decisions

| ;'ar@ wrong, aayﬁﬁy@» | o

Now Bule 41, I didn't dirvectly éaggssk an am@géééﬁt

- myself. Professor ?ﬁighﬁ suggested one, The question has come

up in my ﬁéurtf- | ‘

I tﬁﬁa& they did §rebably eer?e@tly. although theﬁ,g@t’é
to talking é%@at inéi@g@néahia'gar%ies, which was perhaps too
,'ﬁaéi The case is a rs@énﬁlég@, stated on page 74, |

| The guesﬁiﬁu firet i1s as to voluntary dismissal.
That 1s the point here imvolved. Originally we provided:that
an ae§3@a<migh% be &isﬁisseé;velﬁntaﬁily by'ﬁheéglaiatiif |

without court order by filing his notice at any time before

. the aﬁ@w&r came in. In 1846 we had some cases which indicated

- ,%ha§ was alia§i3§ é@@‘maéhg and t&aﬁ@iéﬁéﬁﬁs put in the addi-
--%iaﬁf“bafara service of answer or m@ﬁi@@}ger,saﬁmgry,jnégmsﬁﬁ*;

£$am$§g af=ﬁh@,isga@.@nfshé§m§r3&§; g§7§§_s§3$§g ‘That was
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certainly a desirable and good step.

Now zlong comes this case in the Second Circuit,
the Harvey Aluminum oase, which was a terrific battle on the -
issue of preliminary injunction. They were trying to get a

 preliminary injunction against opening the mines in British

Gulana. When the @@ﬁr% showed that it was going to give an
iﬁjuaeﬁi@a gay the defendant, not for the gl&iaﬁiffiﬂm both
i sides wgét@é aome velief -- the plaintiff then up and withdrew,
&iémigssé. |

Then the guestion came up, could the plaintiff w@i@aa
| tarily dismiss? I wasn't eitting in the case, buﬁféha @e§§§ 
of Appeals held it could not. They had to do some little
stfst@hing:@f'tg@,gaﬁayf They read the equity rule, 80 to speak.
They gai@'tﬁaﬁ.ﬁhﬁfpurgasa of ﬁh@’?ﬁl@-is_that you may éis§i§$
ﬁa%ii thé parties éé@-@t»isgu@,_sa to speak, Here théﬁ cor-
| taiﬁiy weré~a€-i§s&@;,a$ evagybaﬁy saw, because they weﬁe |
having %hiﬁ t@rrifie battia whieh came up on the issue of the
tamgarary 1a§ua@t19n§

Kt is a 1ittle éiﬁfi@ﬁlt to work out s&mathiag on
: thia, %ut what ?raf&aser ﬁrigh% ﬁﬂggﬁﬁtﬁ is ﬁﬁat there be @ut

in after “"motion fov Sumnary 3uﬁgx&nﬁ”" nor before a hearing on

"aay graiimiaafy'matter iﬁﬁﬁ@i@hﬁ%he;aévaﬁse party has partici~
‘ '§3%565“ | .
Qa yeu havg tae siﬁnat&@a i@ min&? it was. an inter@st»

ing @&@@, and iﬁ ﬁas a 1&%@1@ sugprisiag ait@r ﬁhat mighﬁ ba




termed the terrific battle, the defendant winning and the
plaintiff says, "I don%t like this case," and filed a notice
of voluntary dismissal.

DEAN MORGAN: Do you think he ought to be allowed to |
guit then? He started in and the wind iz blowing againgt him
pretty strongly, and he wants to wait for a more favorable wind.
I just wonder 1f we want to extend that, |

| MR, LEMANN: You agree with the result. You just

think they straiped the rule to reach it, Isn't that correct?

JUDGE CLARK: I think i i,haé been s$§%i§g I would
have decided the way the court did, I think it wae a good
éesuﬁ%ﬁ_

| §§¢ L&gﬁﬁxg -3~thaaghﬁ youy p@iﬁtr%aé not that they
sh@ulﬁ have ﬁ@ne anyﬁhiag diifer@nt, but they had a karé timg
m&kimg it out @i %b@ language exactly.

-gﬁﬁﬁﬁ,eh&ﬁxi. Yes;»

ﬁﬁ;f&gaﬁﬁﬁét Why doesn't. that prove you can %xast ﬁhe'
courts @@@asi@ﬁglly;-aaé-aatwhﬁvgiﬁg change these rules all the
%im&?: 1 : L .
| JUDGE CLARK

s Of sours@, %ﬁﬁt@; if you really press

: ma, I %@al@ say that 3 can %ruaﬁ certain of my salleagu@s aaé
not ath@rsQ zn the Beresiavsky cgsag some of my cellaagues
were untrugtwaﬁﬁay, and ia the Earv&y Al&minum cage were Erugﬁw
worthy. Might I say Aﬁguséa@ Hand %&@te the garway easa.

I really haven't written a7§?§§a$e§3am§g§m@a§gf.?hé
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one I gave you was one that Professor Wright wrote. His sug-
gostion is in Rule 41(a)(1){i). After the words now appearing
there "of an answer or of & motion for sumwmary judgment," insert
the words "“or before a hearing on any preliminary matter in which
:$h@ adverse party has participated”.

JUDGE E@ﬁii: That is diswmissal without an order of
'@@ugt, isn¥g iﬁ?

Ty Yes, %ig;

PROFESSOR WRIGH

JUDGE CLARK: That is it, yes.

CHAIRMAN MITCHELL: In the title of that subdivision

(1) you have the words "By Plaintiff; by Stipulation."

JUDGE CLARK

1 There are two alternatives. The stip-

- ulation is the second one. "Involuntary 5i$&iﬁ$ﬁlzrﬂffe@§

; ?ﬁ@raaia“ ﬁgé;as by §1ain§iff and the other by s%ipuiaﬁ;@n.‘

CHAIRMAN MITCHELL: I see. All right. In that case

;-%hé court refused to allow éismiagéi? |

JUDGE Qhﬁggg That is right. It did.

CHAIRMAN ﬁi@@ﬁ@b&: Has any court held the other way?

- You want it that way, don™t y@ﬁ?i | |

JUDGE @L&Rﬁh ??@sg éﬁﬁiaiﬁaulé'staﬁa.tha result of

-?ﬁhe case, as a matier @f{faeﬁ; 1 éupgesalthat cnse was ﬁ?yi@g,@¥“
JUDGE DOBIE: Hadn?t there beem an answer ia.ghg§ case?

JUDGE CLARK: No. That was the very point.

- JUDGE B@ﬁi§; J?ha-a$§g§ paﬁ%y;3ﬁ3p§é;£ightl&ﬁ>§ﬁ%heut .

‘answering and asked for an injunction?
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JUDGE CLARK: He should have filed an answer. If they
had foreseen, you know, they probably would have filed an
answer. But you don®t ordinarily file an answer, you know,
when you ave up on 2 prelimimary injunction. You go to bat on
the preliminery injunction, which is what was done here, Then
the defendant was su@é@ggfui and found the case eluding his
g#asg. I think 1t was a case they were trying to get to thef.'ﬁ‘
- ggpx@m@ Couwrt. ¥ think the Supreme @euét ia not very mﬁ@hv

::iaéayﬁs%@d in ma%%egs'@f private litigation, so there isn't too
&a@ﬁ change of its géttiag'ﬁh@rsg |

| ¥R, LEMANN: It doesn®t seem to me it is @uffi@ieﬁg to
§ar§aﬁ% ) ehéﬁge in the rule. It was correctly decided. Judge

Hand decided g%f If it comes up again, he probably will be

. followed, ;f~§a ﬁaéeﬁﬁﬁ followed, it wouldn't be terrible., If
the guy did succesd in diswissing, he probably wouldn't get
vverg fay with @Q@%héﬁ oase; anyway.

I guess it is Just éh&t you want to try to do every-
thing vyou can to meet aﬁg%ﬁaah&&eal literal defect in the rule.
gf we do, I think @s’eughi_t@ adopt this suggestion. Unless you
embark on that counsel of perfection agdlﬁe are golng to choose
anong auggsggiénﬁ,‘xthiak §ewqﬁiﬁﬁﬁt,eaﬁgida?th?ﬁ im@e:taat‘

enough to make the change,

JUDGE CLARK: Of course, there is a balance in each
case. I would say if you can see & real defect in the rules or

8 1@@gh@1@»@hat g@@pl@;gag,ﬁak@_aévaa%age ofy which ais§$@~hélp§ 
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to illustrate -~ one case, I would agree, ought not itself or
alone be decisive. Ve can't correct every case o§‘§u§§ar§
gvery case., But if 1t points to a lﬁaghaié which is one that
the lawyers can take advantage of, query: If this doesn't

prevent more trouble.

CHAXRMAN MITCHELL: Here is a loophole the defendant

himself could have avoided. -
MR, Lﬁﬁﬁﬁﬁs‘ Any time yau'ﬁgka a change in these rules

yéé.auggést.ta all %hé people who have eopieé our pules that

we think there has been a serious omission hagslaﬁé they had

better go back and chenge all the rules which they have basééren

our rules, I don't think anybody has discovered th&slﬁiaﬁas

in our rule, '

a CHAIRMAN ai§§EE&L§ What strikes me about this is that

we are trying to prevent the defendant from having the chance,

- after he learns the cmse is going against him, to run out.

JUDGE CLARK: It was the plaintiff, actually.

CHAZRMAN az@%%%&&i- But the defendant could have ?ﬁé&
veunted his running out by_ﬁiiing an ansver. Do you want to |
gﬁamg@ the rule so you éonﬁﬁéhaﬁ@ te serve an answer? I ééﬁfﬁ
‘think that is worth wh&la,;1§ it? :ﬁ'iagﬁt'as if shéﬁeiwgs any- -
‘thing wrong with the rule., The difficulty was that the party
didn't take advantage of his opportunity to prevent the run-out.
lﬁhé'ﬁulﬁ didn¥t prevantvh1m>irém taking aééantage of his-apgérﬁv

‘tunity, He could easiiy.hava prevented that outcome if he had
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wanted to serve an answer oy take certaln action.

I must confess that I am rather prejudiced agalnst
making amendments, 1f you can avoid it, which are not absolutely
necessary, because it will affect the states that are trying to
unify the practice. It seems Lo we the quickest way we can

- discourage 1t --

JUDGE DOBXE: I don't think it will come up very

¥R, PRYOR: Our state adopted this rule practically
verbatin,

AN MITCHELL: MNost of the States ave doing that,
12 they wake up tomorrow when this is printed in éﬁe new rules
and find that ﬁﬁey_ara different from the Federal Rules because
‘we have altered them, that is bad, It is bad on one of the
ﬁhiﬁgs‘%hat we have braggsd about, about this sysﬁﬁm,‘%hat it
has the effect of assimilating the practice of the state and
federal courts and of producing uniformity. |

 Of course, on the other hand is the argument there ie
always the temptation to polish up the rules &nﬁviaérévsrﬁhéﬁ;
1f we don't have a staadiug.cegmistea»%hgt Jumps in s?ar? 6g$é
»1n a while, we are not doing the job. On the other haaéjiéﬁ'
that bad effect on states that ﬁay athegﬁiss have followed the
Federal Rules and thought they were.

I am on the side of being against amenément$ unless

. there is some definite eall for them.
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JUDGE DOBIB: I don't believe 1% is vital enough., If
we wore writing the rule the firvst time I would put it in, but
¥ don%t believe it will come up once in every five years.

MR, TOLYAN: Has this guestion come up in aa§ other

case at all?
JUDGE CLARK: Apparently not, because the counsel

éiéa*% seen to be able to get anything very ﬁ&r@st on itw &11_

| wtﬁ@y got was aﬁ&l@gy in summary Judgment procedure ané athe?

%ﬁia@ﬁg

1 will pass, then, to the next one. Rule 41(b),
the Involuntary Dismissal. Now we come back againito Judge
%a%&&aﬁ alternative or perhaps complementary suggestion, which
18 in the last sentence: ,/ ‘

"Unless the court in its ordey fez ﬁ&sﬁigaai other-
wise sgéeiii&%,ra,disﬂiasal under %hisjsubéiviﬁiaﬂ and aay
dismissal not ﬁf@viéaé for in this rule, other than a dismiSSai
for lack of jurisdiction or for jumproper venue," -« ahé he sngé
gests adding: "or for lack of an indispensable party," --
“operates as an adjudication upon the merits.”

DEAN MORGAN: I move that aa&adméﬁt.

MR, DODGE: I second the ﬁetiea.

éanég CLARK: The actual\laaguag@ he used is "or for
'iaézu?e to join an indigpensable party.” |

DEAN MORGAN: HNo. I think the way you put it is

© begtter.
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® % % % or for lack of an indispensable
party & @ 3.0

All wight.

CHATRMAN MITCHELL: Vhat is vour pleasure on that?

A11 in favor say “aye"; opposed. That is agrveed to.

JUDGE CLARK: The next subject that we come to in
ordinary courge is Rule éé, on Bvidence, and I wonder if gome -
m‘e%?éy other than the Reporter would like to make & little speach
@értﬁisg I should think Judge Driver and Professor Horgaan both
" would want to Joim in suggesting ameadnents.

Judge Driver wrote me at some length s year ago, gégu
ing that he thought something should be done on Evidence. The
actual rule has been a great deal eriticized.' The text writers
go to town on the ides that there 1s'¢6a£usiea and uaes@tgaaéy
and everything else. | |

| I actually think that we can get more out of the

‘.;Trula, Ye were faée@ with a situa%i@n whara we a@eé@é'é@métééég,

and I think the wule had some loosening agisee, zs‘wsa.ﬁaﬁf
“>_¢§@@Esta. Thega 1ont any question ab@ut that. :
j i @ae af th@ graaﬁ waakaesss@ @f tbe rule is tha% w
z.; pr9¥iG§d, ageag @ﬁh@r thiﬂga, for th@ braadegt rul@ oi adarr_*

"gibﬁliﬁg, ?@rmgfiyg at law or at @qui%y 6? in the stats 69@2@3

| 775§here didn't sa@m to be much of any @@ﬁity naterial aﬁ a1 ,i;S$

ﬁ“r'gha% didn't sagg.%e add maeh. There ara d&iieieaeies in iﬁ..

éﬁégé}ﬁrivagﬁ how about ﬁakigg;a little apa@ea?,_—;
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JUDGE DRIVER: I don't think we should take 1%t wp
this afternoon, Judge Claxk. I €thiak S@m&%im@ the commitice
should, but not at this meeting, certainly.

¥R, DODGE: What is the question, Judge?

J@E@g DRIVER: Whether the committes should considew
~ the rule on Evidence. I told Judge Clark I didn‘t think we

' should consider it this afternoon,

'fi%%;, MR, LEMANN: It came up at tﬁé;ﬁaaa@il-@f thﬁ'émaﬁ§sam
: §§§—§ﬁ§%$§ﬁ§@ in Harch, and some of the members in@ui@@é"m&@t
. the intentions of the committee were,

. MR, PRYOR: The National Conference of @9&@&%@&@3@?@
on ﬁniiarm Law, at the ?é@&@%% 0% the American Law Institute,
is novw working on a set of uniform rules of evidence. Professor
Morgan and I happen to he on the @@mﬁiﬁt&és It is aurﬂhapﬁg,@f
course, that eveutually we will get out @ good enough Jjob that
tﬁey can be adopted i@raus@,&glgﬁg_ﬁadsral_gngrtg a8 w@li a$ 
the state courts. o : hM

Our work is based eﬁ;the<§pdai Code of Ewaégngé'wgigh
was prepared by the American Law Institute. The work 1&'#@%‘
' eamglét@d‘ 1% §§@§ab1§r§©n*ﬁ~b@ dong ﬁhis year. There isla'
lot of confusion, uud&&bﬁ@dly; in the present sxtuati@@, but
~ ‘there is hope for the future. | A
| Bﬁﬁﬁ'gﬁaﬁaxg_.zlwas hoping if the Eni?egm’éamaissioaers% |
get through and have the ABA, and so forth, approve thase §ﬁ1$s,; N

- then our committee might very well take them up as & basis_fér
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consideration, because they do not accept the most radieal éf
the ALI code, but they are a tremendous advantage over the
»prs%@ﬁt hodgepodge that we have, Don*t you think th@%_ig vight? |

MR, PRYOR: On the whole they are much more liberal
than the present state rules.

DEAY MORGAN: VYes. It would give us 8 basis for work
‘on rules of evidence that have some chance of a@@eﬁﬁgn@@‘ﬁt the
:gé?; The gééé;’@g @Gﬁrﬁé, ig Just ﬂ@%&iag at all, as you know,

CHAIRMAL

MITCHELL: There are so many different
controversial points,

DEAN HORGAN: Yes, It has been used in citations

time and again €0 buttress a liberal rule that the court was
'ugiagg but there has been practically no legislation on it
to amount to anything. ?&ey ﬁa?@ %@ken 2 liﬁﬁle section hexa."
and there, The code of Missouri haes accepted a number of them.
JUDGE ﬁﬁﬁiﬁg Your code is a pretty liberal aeéa,'
isa‘% it,»E@éi@?i . | |
DEAN ﬁ@ﬂé&ﬁg‘,gh, yes, It is reasonably libéralg‘ in
this code, if the Uniform ge@migaianafﬁ_aéeﬁyt-tae work @ﬁ.%éa
committee and @hen‘iﬁ.all géeskthraugh.;x'think we will have
'a@mgﬁhiﬁgithat‘ﬁhié cam$i§$s§ eau1é work wi%& very §e11,
CHAIRMAN %E@Eﬁﬁ&%{ Not @a1y<tha$,'hat;t§ey mighﬁr
géve gomething %h&t,'if'wé aéaptsérit,jﬁhe gtate eauf$§ w@§1é,
and §@1§egiﬁ\hava,u§i£@§m%ty;, | N

DEAN MORGAN: 'That is the point. The history of these
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rules has shown that state courts gradually want to conform, and
I think you will find that particularly true of the younger
| members of the bar, They Jjust don't want to have to learn twe
systems and be on their guard @agh time that they are taking the
right step.
As 1 told the comnissioners, it is the wost hopeful
gt§ing I have seen with reference to the model code that has
'”xg§§pensé yet. |
:\ JUDGE DOBIE: There is nothing we can do thia after~
noon . | | ’
Dﬁﬁﬁ MORGAN: We put this on the agenda g@m@%&m@ bew
fore, yau raaem%sr, for the fuﬁar@. S

CHALRMA

N Hi?&ﬁghﬁz I bave the feeling that in the
Institute code they have done finme wérk‘an & great many Qaaﬁre»‘»
.. versial p?@bi@&a; If we try to get it'thraugh. we are g@ingiﬁa

 hav& ﬁraabla with @aagﬁésa. naybe; ané tha Suprene @ﬁur%, ané

,k.: ﬁé g@uzégég be Q&g@@é for any kind of uaifegmity.

it thi$ @ommiﬁsiaﬁ ﬁeaﬁ %h@ hus&ness ‘and fix@ﬁ ﬁh@ ,

uniformity up fer ﬁﬁ T

ﬁEﬁE !@ﬂﬁ&ﬁ* ?hat waulé Bh&w, g_ﬁhink §hat we

ﬁrvery larg@ $agmsat oi %h@ bar reaéy fa ﬁhig partisuza:it ;ag.“

éﬁﬁﬁ%;ﬁ&agﬁg ,5593‘356§h@'§§3§ %ﬁiﬁﬁ 1ikely > ¥
rasnlﬁ? H : Gl Sk

QR, Fﬁ?ﬁn The eﬁamittae Wiliyﬁﬁk@ iﬁs rapagt,;f,f

77‘ffifiysa c@mglate z@peﬁt tha§ &as %aaa maée wixl ha made in ﬁugﬁsﬁyf
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1% probably will not get final approval a@%iiiagxﬁ year. Things
move rather slowly through the conference bscause they take
these proposed drafts up section by section, and the connis-
sioners of practically all the states cousider them. You get

a very good cross-section of opinion over the couniry as a
whole in respect to controversial matters. I %@g%é expect that
 €§@ work would be completed next year, :
CHATRMAN MITCHELL: What is the next item, Charley?

JUDeRE G&&Rﬁé Rule 44, I want to sgaak a little about

éhi@; I don't know that we can do aay%hiag about it, Tha%
is Proof of 0fficial Record, |

Wiil you do anvthing in y@ur @@de about ﬁbis natier
of proof of @fﬁicigi records f£rom other places, 95?%£eularly
if@m abroad?

MR, PRYOR: 1 don®t know that we have.

gﬁaez'gagxﬁi'»s want to say there is a man in th@'”;-‘m
Department of 5@#@&@@ %h@ ha$ wgék@@ on this a great desi; ‘He
—iﬁ @aaixm&n @f 3 @@m@iﬁt@e of ‘the ﬁ@myara%ive Law gaaglg,-§: 
t&ink@ He has & very fine ar%icie in the Yale &&ﬁ Journal on
iéﬁegaatianal §u§i$i$1>§gsigﬁan§eg He shows that raally.ysg
can't go v@ry_far ig gravéﬁg'§ 1@% @f_tkiaggiwh@n,y@u have to
do it %hr@ugﬁ‘@@ﬁ?iaﬁi@nﬁgtjiﬁéﬁa ara‘a!iaﬁ;mgra éiif&éaiﬁi@s
than I ever knew existed, :Eé‘éays; among other things, some
ef“tasgé.eégmissiégg:rnga%@rgé;gaé %haﬁrsagt;ei?thigg; we ga&é,

" over ave insulting to the fe?éign gé?éréﬁ@nts, ﬁhe_déﬁﬁ%fréaiiga?
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we expect thelr courts to accept such things as personal servige
and all that sort of thing, when their ideas are entirely dif-
>f@r@§t. They have o conception of matters Llike perscnal
sevrvies. |
Also, on the authentication of records behind the
 Iron Curtain, y@u @gé*§ get any authentication such as we have.

He hag q;gii:@ 2 substantial committee, and they are

tryisg to get the State Department to propose, in effect, sn
internat ional advisory committes, |

MR, TOLMA

N: 1 understand, Judge Clark, that matier
is now being vegotiated between ﬁﬁ@"atatﬁ ﬁspgr%m@éé and the
ﬁeparég&&ﬁ of Jﬁsti@ay I talked to ﬁr.’iag@g on tﬁa phone tﬁ@
other day absut'aaﬁthar aspect of the problem, and he said he
| Eéé hopes ﬁhaﬁ_s@msﬁﬁiag'waulé ha?geﬁ @ré@ty soon ia,egﬁﬁastﬁan
with the appointment of that international advisory committee
to deal with it. |
JUDGE CLARK: 3’3h@@1§,§§3§k it would be a éarvai@ﬁs
thing. §s§hé§s the way the world is now, it sounds a little
utopian, but @@rtai@ly*it-is»aaméth$ng-%haﬁighou1@ be. done.
| i ﬁﬁﬁ§% aéppeseiﬁhars-ié anything we could try %o do
on this, but imagine trying to gatzaﬁth@utgaatiéa of a récord
from &ithuaﬁia o§ Poland gowg?au;bavafta ge£xtha authentica«
tion of saﬁe gifi@i&lﬁ-~i?€aﬁe itias;itﬂggéaés yau'simﬁly can
not comply with the rule, ﬁh@%h@é‘a @curtfwiil-take something

. less -~ I suppose then if ﬁﬁ%ytﬁ@ﬁ&égﬁ%;g@%éﬁh@,eﬁfieiai_fgéérég;




445

secondary evidense might do.
I have been in correspondence with My, Jones, He
75&2@ he hopes that our committee will lend woral support to his -
~ proposal of an international advisory committes. I told hiﬁ )
far as I was congerned I would lend all $§$»@@yaz support 1
T could., It is a §1ﬁ®>g§ﬁ@?a§ idea if it could be accomplished.

CHATRMAN MITCHELL: Do they mean to get an inters

>“,§s§i@aai advisory committes to draft a treaty which th@:ﬁaiéaé
States would become a party to, which would facilitate the
getting @irﬁvi@@a@a abroad in controversies? That is a long
ways off yet, |

MR, TOLMAN: I understand it involves the preparation
of a sort of model treaty which would be mdopted by the United
»Staﬁag aa@-aﬁé-ﬁthar~eeunt§y,

AN MITCHELL: When such procedure is sdopted, we

| CHAXL:
might have occasion to alter our ru1a$,>ﬁu$ there is wnothing

we can do about it tonight.

e

LARE: I think perhaps we don't need to @iséué&

whether it would %@-a—%r&aty or an exscutive agreement.

§¥§%Ei§§33533'?a1% to @eﬂﬁt@r §?$aker;-

ﬁﬁﬁi,fﬁlgiﬁgﬁﬁbmél‘gw whether it is éalfﬁéx&égﬁiug
or nesds an enabling statute, | |
“whaﬁfﬁ@ you have naﬁté‘
‘Jﬁﬁﬁg CLARE: Rule éﬁ(a)ig;ITSHS%»@ammeat*iﬁ_pasgiﬁg

. that that is one of the éiiﬁ&@aléi&%tﬁhé%%@ecufreﬁfas to the
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poor admiralty people. 456(e) is a very good rule of subposna.
it was so good that the revisers of Title 28 U, 8. Code saild
it was lovely, and since 1t was so good they didan't n@@é any
statute. They sbolished the statute, and then we had the
guestion what to do 3@ aduiralty, becasuse these rulss do not
apply in admirelty.
We hglﬁs thevefore, that you @@ﬁiﬁa't gend a subpoens
ﬁK%@?@ miles., Eve@yﬁhiag has been upset é?ﬁf that ever since.
| 1 just wention that. There isn%t anything f@r us to
do heve. The adumiralty people, of course, want to gst this
- rule adopted im aémiral%yg
Rule é?gayg Exsmination of Jurors. There has been
gone eriticism éf this according to style, and I am wondering
it it ts important. |
Professoy ﬁili&? egitieises this rule b@eause in each
. ei its two S@%%@ﬁgéﬁ it states as the first alternative, aaé
~ thus agpar&nﬁly gr@fagsg the examination of preﬁpegﬁiv@ 33&@?& e
: %3 counsel rather %&an by the court. ﬁ@ r%&inés us tgg% i§-~
4”1&%@ the Conference of Senior eirauit Jnégss reeeﬁmenésé %aa%

':  .,exam1ﬁati@§ ba éatéraly by the court. A@par@atly sone 3uﬁ§@s

A"*fﬁws not ini&u&a&eﬁ by th@ order of the phfaﬁas, anﬁ they‘g-

'5;;;3f&asad and tak& oves ., , = :
| gn ggﬁwuary a8, 195@ th& E@aré of Trustees @i»%ha“

»";' §@$ Aﬂg@i@ﬁ Bar Association, at th@ some %iﬁs that they aﬁ@9€a§

ot a ra@@m&sﬁéatisa as to gu&s 3(&} about ﬁ&i@h we have heea &eariug,
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also adopted the recommendation that Bule 47 be amended to wmake
1t mandatory that the court permit reasonable %xamiaa%iaﬁrby
counsel. In Minuesota they have had to loosen up on this rule
because of pressure from the b@gg _

You ses, there are Sﬂ%g%@%i@ﬂ3;®§§&e§ way. The
prolessor suggests %&aﬁ this isn't strong enough for the court
éxgmiaagiaag The Bar Association of Los &ﬁg@ies and the a@ti@g
| .in Minnosota is that the lawyers themselves should b ent itled
§§‘&xamia@. |

DEAN MORGAN 3 1 move we pass it,

JUDGE DOBIBE: I secound that, 7

JUDGE CLARK; Next is the guestion of Special Verdicts
~ and zaﬁafr@gaﬁﬁéias, Rule 49,

My colleague, Judge Frank, has urged that zhié rule
be made stronger and move or less mandatory, I think Judge
Driver has taken up the guestion somevhat. He has wr;%%aﬁ on
it, @s pointed out here on page 78.

I don'¢ belisve, myself, we sﬁgaiﬂ do much m@re;  
I think s;égiaz verdicts are things Zor gtrong men, and gnlesg
the judges ave strong enough to ﬁnéam&tsaﬁ and control then,
they ave likely to get hung on them, Nevertheless, that is
Just a fé@l@ag. |

Judge Driveyr, do you want to comment?

JUDGE DRIVER: I think there should be a selection of

the cases, too. Professor Moore isn't here, but as he has
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pointed out, whers a case is extremsly complex and has numerous
fact issues, I don't think 1%t is at all practical to fry to

: submit 15 or 20 questions to & jury. I think you have to
select your cases, and 1t should be left discretionary and not
made mandatory. |

JUDGE ﬁ%%ﬁ%; It is certainly very use£n§, %§@§§§¢

JUDGE DRIVER: Yes, it is,

JUDGE DOBIE: X remember one case I had which we
‘éﬁﬁpes@d was going to be complicated, and I said, "If you
ansver one qa@é%iaﬁ in the negative, that ends 3@9“‘ ?ﬁe‘jggy
was out four minutes, | o

JUDGE DRIVER:; I gaink you get fairer results in
many cases, Juries bring iﬁ‘varéiéta for railrnad»eampga3§5'
“where thers are special verdiets, and they are not too sure
what they are dodng. 1 f4nd ségﬁ results that Z*gg?eé with,
| 'sgsﬁg:;ﬁ%:gg; it is sgméti@éa very useful in appellate
’c@uwss b@éause'yau know yéa;ly what tﬁé jury is deeiéiﬁg;7_';'
| Jﬂﬁﬁﬁ’gﬁi?gﬁzf Yes, that is %raa¢»‘
@gggfzifc:

* You ﬁ@ulén?ilwaﬁﬁ.it nade maﬁéaﬁaﬁg}4
JUDGE DRIVER: No, 1 thimk it should be left dis-

cretionary, | | | |
DEAN MORGAN: I think Frank is extreme in bis views

on that. I move we pass that.

JUDGE CLARK: A1l right.

Now we come to Rule 50(b). Rule 50(b), although in
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part gquite a successiul rule, has had additional complications
which have presented resl issues.
Rule 50(b) is where we created a new ides that took
“veyy wall, the regervation of 2 wmotion os directed verdict.
This rule bas been adopted in 2 lot of jgr%séis%aaag beyond
these which adopted the @?ﬁigaﬁy rule. This bhas been quite a
favorite rule, It has been adopted in states which follow $he
-ﬁ_fﬁd@gal prs@ﬁi@@. it bas been separately adopted, for @x&mpla,
i@ states like New York and Connecticut,

Tﬁi@ is %h@ third amendment in tha% series @f ﬁi@k&&ﬁ

Vo Taylar and the guﬁs%&t&%i@a of parties rulg,

cnse, where we made @xt@naiva recommendations for amendment in

| 1§4§ and the Supreme Court @idn*% ‘acoept tham. Here, too, they
'v,hava ha@ cases ?@@éing.» |
 The gi&uatiga is in ﬁaayfﬁgﬁaisathsg unfortunate be-
¢ause our amag@ﬁént in 1946 was r@agaaaaly @xteagive;, it was
one of Ehé 1@@3@# @ﬁ@gi%@}m&@é; But its genoral puryas@ W&ﬁ
 to make this clear and $§faigh§£@rwa?ﬂ anﬁ allow ﬁh@»ﬁ?ﬁ@?_ 
v"eear% to éiég@sé of the m&tﬁ@g ii&al&y;' The ugﬁé? @énri,égﬁié
say to the %ziai @@ugt, "Y@u ma@a 8 mis@ake. You should hava<
_ @ater@é 3@@@%@@% ﬁ@r th@ ésfen&ant." | :
Ka t&@ 1@5% case of all, the Sugrama G@urﬁ in tha
'midél@ of the. %&nﬁe? h@re, in the ﬁage @f Johnson v. ﬁ&w York,
New Haven & ﬁazﬁferﬁ aaiigaaﬁ‘ﬁng,;3§é v@§374§,3h$1§ five %@

. four, since there was no showing of the lawyer moving in so
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nany words for a Judgment for his c¢lient, Jjudgmeni notwith-
standing the verdiect, even though the court had reserved deci-
l%i@a on the motion for directed verdiet according to the rule,
?$@u eould not have the final entry of judgment as the court ﬁsé
done below = it happened to be my court, Judge %ﬁ&ﬁl»w and
that therefore the case must go back for a new trial. |

| JUDGE DOBIE: That reaffirns the Cone case.

JUDGE @i&ﬁgé It really carried 1% furthag,jiﬁ @ %@g.

HITC

CHAIRMAN %E&&; They &eid yea'g@u1én¥t get a 7
judgment notwithstanding the verdict in ﬁha appellate @@ﬁ%% it
'yéa hadn®t wade, within 10 éaga‘aftéﬁ'zhﬁ,véxéi@%;.a Eﬁ%i@ﬁ}fﬁﬁ

 that kind of Judgnent belov. -

| -J§E§§_®%3§Eg K wrese the @pini@m in the Cone case .,

DEAN MORGAN: But th@ s@urt took up the reserved

motion at th@ same time aaéag the K@% York §factiga, ﬁﬁagti@aiu
zy,’ 3% %@@k u@ the reserved motion auﬁ ﬁh@ m@ti@ﬁ far ae@ trial
and passed on b@th of %h@m; bacause it didn't use %&e magie

- words.

§ha§ was th@ ééfeas@ in the progggﬁigga in
the lower court? |
CHATRMAN MITCHELL: The parties didn't move in the
lower @agw%oﬁaf judgm@at-aagwithstgaéing ta@ ver@isﬁi;:
| JﬂQGE QL&&% TPhey had mnvsé for a éir@@teé varéict.
'aad ﬁh@ Judge &&ﬁ ?&S&??@d ﬁ@@isiea on the ﬁirea%e@ V@?éi@t angd

- was going to pass on it. He passad_@n'isfia,gfﬁayfthaﬁ:ﬁaa




appellate court thought was errvoneous., The appellate court,
the SBecond Circuit, did say that he should have granted the
directed verdict.

| it goes %Q the Bupreme Court, and the Supreme Courg
five to four says that because there is no additional motion
f@? Judgment notwithstanding the verdict, it has to go back

for new trial,

. CHAIRMAN HITCHELL: You don't pra?azé to change that,
to upset that?
DEAY g@ﬁ&ﬁﬁg‘ He didn®t just ask iéx & new %gi$1; '
»éaﬁaﬁﬁy He moved to éeﬁ asida-shat'@eidict; and on that motion
%ﬁa Judge said, ”@h@ m@ﬁﬁ@a for new %ri&l’is before me amd :
' the motion whieﬁ I vemerved is before me, and I pass on both
of them," : 7 » |
JUDGE CLARK; 1 @@nld4li§a_ﬁ@ carry this along -
iiﬁ%l@ fa?%ﬁa?éf This provoked one éi;ﬁhﬁ biﬁtarastréiSseats;
I think, of recont times when Justice Framkfurter said that
| this was going %éeg’ﬁe the a§§h§i§’£@gmai$%§§g of pleading,

that this was the k&a@,af thing @aérgéémiﬁ get away from
ég;. He said that 1% tkiﬁ}%agft%é ?a1a¢«i§;@$rtaiﬁly:@ugh§»t@
‘ée changed. | | | 7 | |

CHATRMAN MITCHELL: He was one of the four,

JUDGE CLARK: He wrote the dissent.

We don*t propose to mix up'iuitﬁatJ

- yow, do we?




Was the case decided on the ground that our

rule, as they conmtrued it, was not complied with?

N KITCHELL: That is 1%t; thet the rule reguired
that the party who moved for s dirvected verdict should, af%ér
verdict, within 10 days, move for Judgment notwithstanding the

',V?Qréis%; which he ﬁa@é*ﬁ done,

MR, DODGE: Could we modify the rule so as %@’gég,gway

- from that difficulty?

CHAXRMAN MITCHELL:; X% wouldn't want to try it as long

as the heat is on up here,

MR, LEMANN; If they had adop ted thg,a33§éﬂsa§ that
we proposed, which they decliined %o adap%;'wauzé that a@t
bave avoided g&slﬁséuiﬁg in this last case? |

JUDGE CLARK: I don?t see how in tké world, im the
1ighﬁ of our anendment , %ﬁ@y could g@ﬁsibly have insa#%eé‘its

ef @Qﬁf&@, I think ‘the éaeis;en is ?@&117 amazing¥ i thiﬁk that

',fi& one reason why maybe we don't want %o mix in it, but Ieﬁ?s

" febiak about i¢ 3ust 2 m@a@&%, baesasa i% is really the gr@aﬁeas

*j;j,;gegggwgggug y@u %?3? sgﬁ.

/‘Egilfi@tgﬁ %hat was ouy amaﬁéﬁent?

ﬁauzéa*t our amsnémaat have prﬁélﬁé&,fit?f;

Qur a&@ndmaat éiﬁ ‘cover tais._,f:; AE

Aaﬁ %h@y weiuseé ta séapt the amsnémsng

- fr"}:b@eause th@? haﬁ a Case . g@nﬂigg }mferg tbm at the ti&@, aa §

' ;2*;w@ea11 it, ané %ﬁis is one aﬁ %he %hr&e gropasals ﬁh&t taey
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decliined %o adopt.
ME, DODGE: Vihat vas our anendment?

It is shown here.

JUDGE CLARK: Ve provided that"the making of a motion
for judgment in conformity with a motion for directed verdict

shall not be necessary for the purpoge of raising on %e?ia@_ﬁég

 question whether the verdict should have been directed or

2“f_§h$§hex Judguent in conformity with the motion for ﬁiﬁ@eﬁeé'f
vééﬁigﬁ should be entered,"”

| That was not all we g&@@iﬁ@éﬁ' _

| MR, DODGE; Why don®t we suggest that again? The
' fgéa§@n foy %hgif'@isaliﬂﬁ&n@a @f‘at*beigg.ﬁha%'i% ﬁaatféhg:g@%

puggest it @gaié?

JUDGE CLARK:; That 18 veally what I am asking, Why
don't we suggest it again, . ‘
| MR, LEMANN: The xgassa.ﬁsr their di@&l&@ﬁ&gga,j§§ §
- veoall, was mevely that they had & case undey sdvisement at
?ﬁ@ time., Sﬁsﬁaaé of deciding as %%@y éiﬁ‘ﬁh@ Hickman case
‘practically as we @@uié ﬁ&vg done i&'@iﬁ&ran?’&Q@Bﬁmﬁﬁ%,;%héy
decided it the old way. They were practically telling us then,
gone vears &gaigﬁﬁe 1ike iﬁ?ﬁ&a way it always has been." This
last case, decided only 1as§{§@ar, is afiatar ¢ssa,'tﬁ@’é@haaan
case, 1852, | | | |

Then they had the gall to rely on us as a precedent

. for the 1952 cese. That Was certainly nerve, because we would




481

have changed the rule if they had let us.

JUDGE DOB

IB: I would like to put that up to them
again. I am prejudiced, because I wrote the opinion in the
Cone case ﬁhi@ﬁ they slapped é@@af

| MR, TOLMAN: That is the one that was under aé?isew

ment at the time,

JUDGE DOBXE: Incidentally, the Cone case went'bagk
“ggﬁg new trial aé@ the judge gave a directed verdict, and it
ﬁ@é sustained by us and the Supreme Court.

-E would like to suggest it again. I would like %o

put the responsibility up to the Supreme Court if we can,

If at firset you don'’t succeaed, try try

‘@ug prﬁgasallﬁgs'aﬁ the %im&»ﬁha% Jﬁégs
Dobie®s case was up at the Supreme é@éﬁt} and gaay %ara@é d@§§ |
fh@ée three amendments, all involving géaﬁiﬁg cases, I %h%ak
we are entitled to say that they turned them down b@@éaa@ there
were pending cases. |

MR, DODGE: Call it to their attention again.

MR, PHYOR: Would you mind @sé@ing that proposed amends

mant again?

;j@@g‘gﬁﬂﬁﬁa: We went into it in sam@ deﬁail‘[ leland,
could you get the exnot words? The amendmnent was quite extensive.

The sentence I vead you was only one part of it.

tc&iﬁé{ What I want to do is %@'gi?ﬁ,ﬁhﬁ
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appellate court the power to dispose of the case absolutely,
without the necessity of reguiring the B0V

HR,

DODGE: I move that we recommend the smendment.

JUDGE CLARK: Do you want to recommend it aii, or
portions of 1t? Have you clearly in nmind that there weres three
different objectives é@ bad in mind? They ave not all of the
‘same importance.

N 3 an p@fﬁ@etly willing to ?@eomm@né it all, but, aiﬁeg
311, you hgd better have in wind they ave different, This is
Mr., Moore's analysis, and he gays this:

"By proposed revision ﬁﬁe’a@ﬁaitﬁe@ sought to accom~
piigh three objectives: First, the committee belileved ﬁgg%,%ka
provision in the wule that the court is deemed to have sub-
mitted the action %o ghé Jury subject te‘a later determinstion
of the legal questions raised by the motion to ﬁir&g%»thé
veréie% ?@suiﬁéé from an over-meticulous effort to stay within
the limits of the old Redman case," and Eha%,“ﬁsegaé'ﬁége?véé,“

- and 80 on, waglaa awkuward gxgreasi@g and it would be better to
come out and say ﬁiﬁegtiy what we were éaimg, 8o we took aﬁﬁ

the ii?ﬁ% @%&ﬁ@ﬁ@@., That is not too negassafy to the gest @f it,
That is more clavifying and straightforward and éeing away wiﬁh
the &a@ﬁsapasas'ﬁhéﬁ aaything alss.iri Eéliéva some a@mmantatﬁfs
%&va been woyrse@ because they diém*t know whether we eaui@ d@
may with the meus»p@cus or not. | |

"Phe second objective was embodied in the following
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process sentence: 'The making of & motlon for judgment in con-
formity with motion for directed verdict shall not be necessary
for the purpose of ralsing on review the question whether the
verdict should have been directed or whether Jjudgment in con-
.iargi%y with motlon for directed ¥sgéi@t:ah@u1@ be entered.
That, E'ﬁ&iﬁk, hits the Johnson case and these other
Léa&@& squarely.
- "The third objsctive of the committee‘s revision,
§§@p@@@@ to be secured by adding 2 new comncluding paragrapbh %o
subdivision (b), was to siate the proper practice where a
notion for new trial as an alternative is joined with a motion
for judgment under Rule 5@§§3¢“
That i%,*%h%#@ﬁ@ﬁ@; & detailed procedural sta&émeats
That is the paragraph at the end, | |
Those are the three allisd but ﬁaﬁ quite the same
- ebjectives. 7

CHALR é;ﬁi?@ﬁﬁ&% 1 ﬁaﬁ‘% uﬁéﬁ?staaé that 1ast ome.

?h@ lagﬁ one is %h& detalled aﬁaﬁaaaat

"‘j=aaia§ I have ﬁ@% E@aé b%aaﬁs§ 1t ia fairzy long. @&&ﬁ.agyﬁi*

"A m@ti@ﬁ far o new trial as alternative may |
ined with a E@%i@ﬁ ﬁ@: jaﬁg&@nta- 1£ |

j&ﬁﬁ@é the @e&?ﬁ in i%g éisgr@ﬁ%@n’&&

iﬁheé raiﬁaiﬁﬂ,:

31ing. upon & m@%i@n for new trial @9~§f”@-u§@a it by d@ﬁ rmin-

& whether i@fgnazz.b@ gggnesg,iffghsiéagggggt‘gs-taéggéfﬁ r

icated @giﬁéégggaé; The making of a @&%ﬁﬁ%iaaal @f@éﬁ éﬁf&}
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motion for new trial does not affect the finallty of the
Judgment.”

It goes on and says:

"In case the alternative motion for a new trial has
been conditionally granted and the judgment is reversed on
appeal, the aaw-tfiai shall procesd unless the appellate court
sball have otherwise ordered, In case the alternative motion
'kxiag a new trial has been conditionally demied and the judgment
'iétravsgseé‘oa appeal, subsequent proceedings shall be in
sccordance with the order of the appellate court. In case the
district aéar% has refrained ffem'gaiiag upon the motion for a
new trial when granting s motlon for Jjudgment and the éﬁéggeét
is reversed on ap?@sl,.ﬁhg district court shall thenm éispasé
| of the motion for s new trial unless the appellate e@urt.sﬁgil'
have otherwise @26@@@@,” |

MR, PRYOR: That is guite am involved thing. I would
be in favor of éab@ii%i&% the ii?@%xtw@ propositions. |

OHAIRMAR

MITCHELL: 1 think that third provieion had
to do with Justice Roberts® handing down an opinion, 1 think

' ké’g@& it ali'ﬁaﬁgigé ug.t:x%iisﬂé guestion of séining a ma%&@n
fé? uaﬁ‘t@ialrﬁith & motion for Judguent, and all %hétq_'ﬁg

got tangled up on itgr X %&in&,%hi& rule came from Minnesota

originally.

MR. TOLMAN: Wesn'é that the Montgomery Ward case?

JUDGE CLARK: The Montgomery Ward case. -
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hand, has goms more liberal language than this commitiee has
@@@gﬁ@éa

iN: But no state bhas sdopted the ?3@@%&@&@%*

HR. L
tion which we made 28 a comnlttee and whieh the court rejected,
on Rule 50(b)?

PROFESSOR WRIGHT: 1 know of none,

k: I don't think they have.
The ides was just as Chairman Mitchell says. The
%éﬁﬁg@maﬁy Ward v, Duncan case attempted to state a ﬁéaﬁgéﬁxé

. /7
which was pretty confused, This is an attempt to state a

‘pf@egéurg which, while it may sound involved, covers every
gontingency, and we %ﬁ@gghe it ﬁ&s-ﬁ@t'g@agasiagg ¥r, Moore
g@@s on in the éigauggiﬁg. He saya:.

"The Supreme @eur% has indicated in MHontgomery waré v,
Duncan that where the aiﬁegngﬁiv@ prayers or wotions are gr@a
sented to the dietrict €$§§§4£§? f suﬁgﬁsnﬁ'ﬁ.e.?.raaé new
trial, the trial judge rules on the motion for nmew judgment and,
ﬁk&tsé@% his fuiiﬁg*&heraia &gy h@; he éh@ui& ra&e 9§ §§§- |
motion for new trial iaéieating the gﬁ@ﬂn@ﬁ of his d@eigisﬁ,

- The A@?iﬁm‘y Conm

sittes pgagageé ﬁa qa&lify the ruia of th@
:ﬁéa%gawsgy'§a§@-@&s@ by giving %h@~@i§$¥i@§;@9ﬁ¥$ éi&@?@ﬁi@ﬁ

to decline to make an slternative ruling on the motion for n@ﬁb
trial," U | |

| By . E@@?erg@as on with g@g@ nore éﬁpiaa&ﬁi@u sngsafﬁ

- won't stop to read.




CHAIRMAN MITCHELL: Erxgm@mbgr that case, It was
Hontgomery Ward, and Roberts wrote the opinion, I know. It was
so totally at variasnce with what the Hionesota bar and the
courts had always beld under the same rule that it just wasa't

understandable, He thought he had fig@é_it all up beautifully,
| but he made n ness of it, really.

Gentlenen, are we ?@&éy to guit for today? Do you
S, ﬁan&»te meet tomorrow worning or tomorrow afternoon?

MR, PRYOR: I would rather meet tomorrow aftermoon.

iar§§a§aéﬁy they seem to have adopted ouw
anendments to section (b). N

fﬁ&éﬁ,@&éﬁgg I baven't seen that in detail,

MR, TOLMAN: They didn't adopt the added subdivision,

' did they, the long paragraph? |

| %ﬁﬂ4ﬁaﬁﬁﬁzf Why don't we guggast_mediii@a%i@n 9£ €§§,
then? Why deﬁ?% we suggest our amendment of parvagraph (b)
- @0 fay as the first long paéagraph is caﬁésrneé, and omit that
| ;@ng discussion of & motion for new trial combined with iﬁ.‘_
JUDGE g&&agg; I'shéaléz%hink‘that:ig'ali right. That

would be the first two suggestions.

. Yes. |
JUDGE CLARK: That would be striking out the first
sentence, in effect, and adding this sentence that I read.

CHAIRMAN

MITCHELL: Do it that way, and we can take

& look at it when we get the draft outy
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MR, LEMANN: What time should we meet in the after-
noon, if we meet in the afterncon?

is there anything golng on to-

L 2]

morrow afternoon in the American Lew Institute?

There are discussions of some of %he$?

tontative drafts, but 1 take it there are some people wha_ﬁeﬁlé
 yather be there in the morning.

é%égiﬁé What is your pleasure?

af

¥ MITCHELL.
JUDGE DOBIE: Is 3:00 o'clock too early?

CHAXIRMAN MITOHELL: The guestion is whether we want to

. meet in the moraning or the afterncon,

MR, DODGE: I couldn't come in the morning,.

CHATRY

Letts make it in the gftegﬂ@@ﬁ;
Suppose we weet at 2:00 p.m, tomorrow,

JUDGE CLARK: 1 don*t ask Professor Morgan becmuse

he says he kas5d§as 1t, but the material on 34(b) is fairly
important, and I wagzﬁ like to ask yau'tﬁ iaak's% iﬁ€  That is
on the interlocutory appeals. Judge Pavker, of the conmittes
which was acting on it, has asked us to consider it pas%éga%
larly. ' |

CHATHMAN MITCHELL: You mean to decide whether theve
 ought to be a statute on interlocutory judgments?

JUDGE CLARK: He is egasiﬂeriﬁg the question whether
the rule of interlogutory appeals should ba»exeeééed'by stétﬁﬁag»

" Leland can anewer this move directly because he is secretary of




that, too, but as I understand it Judge Parker asks us fo see
1f by copsidering Rule 54(b) we perhaps might make a statute
VRBOCeESArY .

MR, TOLMAN: That is the gist of it, yes. I haven's

given out all that material, Judge Qiafk{stﬁat great, huge bunch
of papers %h@% the @aﬁgitteg §§§§aé®é. I would be glad to do it'
42 you would like gé to. We have copies of it. 7

” JUDGE CLARK: I think I won®t wrge it, I tried %o

 summarize it hers. But if anybody wants the firsthand material
that Judge Parker's committee has had and which has been dis-
tributed to federal judges, Leland will be glad to supply it

ia full,

JUDGE DOBIB: We can have that towmorrow, can we,

Leland?

JUDGE CLARK: You can have it tonight to read all
night if you want to,
¥R, TOLMAN: You kunow the material ¥ mean.

Yes, We have talked this over.

JUDGE CLARK: I want to say, too, that I have suggest-
ed on my own hook, so to speak, an aééiti@n to Rule 56, &%ﬁeﬁp%*
ing to bring out the discovery features of Rule 56, and I
should hope that that ought to be the kind of thing that I was
»rsferﬁiag to with Judge Hall ﬁﬁ@n 3>saié I thought 56 could be
uséé for discovery. T&at»is new, but % am & iigtla proud of it, 

- At least now I am. I may not be when X get through. I may ask




you to glance at the end of the summary judgment provision and

- #9¢ what you think of sy suggestion.

The other thing of s@ﬁ%.iﬁpﬁﬁggacé,,§ thi@kffigguié
G0(vy." 1 have the feeling that the t%iﬁgs | amfaeﬁ,rﬁieéfgagﬁ
to are probably the g@é% im@er%&ﬁ% @£’§h§ﬁ§s4ieftq

«ss The meeting &ﬁi@&r@éé‘%% $:00 o'clock §;g; uﬁéii

- 2:00 p.m.y §@§§$§ﬁ§¥, May 20, 1953 Cae
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