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MINUTES
CiIvIL RULES ADVISORY COMMITTEE
MAY 22-23, 2006

The Civil Rules Advisory Committee met on May 22 and 23, 2006, at the Administrative
Office of the United States Courts in Washington, D.C.. The meeting was attended by Judge Lee
H. Rosenthal, Chair; Judge Michael M. Baylson; Judge David G. Campbell; Frank Cicero, Jr., Esq.;
Professor Steven S. Gensler; Daniel C. Girard, Esq.; Judge C. Christopher Hagy; Justice Nathan L.
Hecht; Robert C. Heim, Esq.; Hon. Peter D. Keisler; Judge Paul J. Kelly, Jr.; Judge Thomas B.
Russell; and Chilton Davis Varner, Esq., who attended by telephone. Professor Edward H. Cooper
was present as Reporter, and Professor Richard L. Marcus was present as Special Reporter.
Professors Thomas D. Rowe, Jr., and R. Joseph Kimble, and Joseph F. Spaniol, Jr., Esg., attended
as consultants. Judge Sidney A. Fitzwater, Judge Thomas W. Thrash, Jr., and Professor Daniel R.
Coquillette, Reporter, represented the Standing Committee. Judge James D. Walker, Jr., attended
as liaison from the Bankruptcy Rules Committee. Peter G. McCabe, John K. Rabiej, James Ishida,
and Jeffrey Barr represented the Administrative Office; Robert Deyling also attended, as did Kate
Simon who staffs the Committee on Court Administration and Case Management. Thomas
Willging, Emery G. Lee, and Rebecca Norwick represented the Federal Judicial Center. Ted Hirt,
Esq., Department of Justice, was present. Alfred W. Cortese, Jr., Esg., and Jeffrey Greenbaum
(ABA Litigation Section liaison) attended as observers. Professor Daniel J. Capra attended by
telephone for the discussion of Civil Rule 5.2 and a report on proposed Evidence Rule 502.

Judge Rosenthal opened the meeting by noting the expectation that the Committee’s work
on the Style Project will be brought to a conclusion. That result will bring enormous satisfaction.
She also noted that the September meeting will be the final meeting for members Judge Russell,
Justice Hecht, and Frank Cicero, and anticipated the expressions of gratitude that will be offered in
September for their constant engagement in all aspects of the Committee’s work during their years
as members.

Judge Rosenthal also noted that after the Judicial Conference approved a package including
the e-discovery amendments, Supplemental Rule G on civil forfeiture, new Rule 5.1., and
amendments of Rule 50(b), the Supreme Court transmitted them to Congress. That package standing
alone represents a remarkable feat of productivity.

Turning to a sad note, Judge Rosenthal observed that the passing of Judge Edward Becker
had lost the Committee a true friend of the rules process. Judge Becker was known to all of us. He
regarded himself as a “Philadelphia Lawyer.” Two Philadelphia lawyers on the Committee, Judge
Baylson and Robert Heim, offered their own tributes. Judge Baylson recounted meeting with Judge
Becker not long before his death. They discussed the Committee’s consideration of Rule 15, a
subject long pursued by Judge Becker. Judge Becker remained actively engaged with the topic and
was pleased that the Committee had appointed a subcommittee and would be taking up its
recommendations this spring. Robert Heim noted that the Philadelphia news stories had described
Judge Becker as one of the most influential appellate judges, known both for his learning and his
modesty. Those words captured him well. He was a prodigious intellect. He would put questions
at oral argument that the best lawyers had not anticipated — but would help the lawyer work toward
an answer. He also had a great sense of humor — not only did he write a district-court opinion in
verse, but it was good verse! He was a good, kind, man. We will be less without him.

John Rabiej reported that the agenda for the Judicial Conference meeting in March was
relatively light. Judge Rosenthal added that Chief Justice Roberts presided to admirable effect.

October 2005 Minutes

The minutes of the October 2005 meeting were approved, subject to correction of technical
errors identified by the Reporter.
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Rule 5.2

Judge Rosenthal introduced discussion of Rule 5.2, the Civil Rules version of the “E-
Government Act” rule. She noted that it is important that the Bankruptcy, Civil, and Criminal Rules
be identical as far as possible. That means that no one Advisory Committee is as free as it might
wish to shape its rule entirely to its own liking. Rule 5.2(c), however, is unique to the Civil Rules
and can be developed outside this constraint. Apart from Rule 5.2(c), coordination must be
accomplished through the Standing Committee subcommittee constituted for this purpose, as
assisted by Professor Capra. The Reporters for the several Advisory Committees have exchanged
a flurry of e-mail messages; changes have been recommended even since the version of Rule 5.2 that
appears in the agenda book.

Judge Fitzwater, Chair of the Standing Committee E-Government Act Subcommittee, began
discussion by noting that the Subcommittee developed a template rule drafted by Professor Capra.
The Bankruptcy and Criminal Rules Committees have adopted revisions at their spring meetings.
The Civil Rules Committee now has its turn. The Reporters have worked hard to achieve
uniformity.

Professor Capra noted that achieving uniformity is a nettlesome task, but it is one required
by the E-Government Act as well as the ambition to avoid discrepancies between different sets of
Enabling Act rules that address the same subject. A lot of time has been devoted to discussing
choices between “the” or “a,” between “and” or “or,” and so on.

Looking to Civil Rule 5.2, Professor Capra noted that subdivisions (a) and (b) are common
among Bankruptcy, Civil, and Criminal Rules. Rule 5.2(c) is unique to the Civil Rules. It began
with the Committee on Court Administration and Case Management, which was persuaded that the
burden of redacting files in Social Security cases justified a different approach. The Department of
Justice has made the case that immigration cases deserve similar treatment for similar reasons.
Subdivision (d) is required by the E-Government Act. Subdivision (e) reflects the value of
protective orders. Subdivision (f) ties to an amendment of the E-Government Act adopted by
Congress on advice of the Department of Justice. Subdivision (g) also is drawn from the E-
Government Act. Subdivision (h), finally, is a provision on waiver adopted uniformly across the
rules sets.

A list of changes from the agenda book version of Rule 5.2 recommended by the Reporters’
group were described. The Reporters agreed that each set of rules should adhere to its own internal
style conventions. The internal cross-reference in Rule 5.2(h), for example, will be to “Rule 5.2(a),”
not to “(a),” nor to “subdivision (a).”

A change in subdivision (b)(4) temporarily adopted in other rules but not shown in the
agenda book was abandoned by all, leaving the agenda book version current again: “the record of
a court or tribunal whose-tecistornrbecomes-partoftherecord * * *” is exempt from redaction. All
Reporters came to agree that the exemption should extend to any record filed in the present
proceeding without regard to whether the other court’s “decision” in some sense “becomes part of
the record.”

Astyle change in Rule 5.2(e)(2) described a court order limiting or prohibiting “a nonparty’s
remote electronic access by-anoenparty to a document filed with the court.” This change conforms
to the style convention favoring use of the possessive whenever possible. Together with the
convention favoring drafting in the singular, the effect remains the same. The order can apply to all
nonparties. This revision isagood illustration of the need to accept uniformity among the rules, and
to defer to the Style Subcommittee.

June 1, 2006 draft



132

133
134
135

Minutes
Civil Rules Advisory Committee, May 22-23, 2006
page -3-

The Committee Note observes that a party who has waived redaction by filing its own
information without redaction can seek relief from the waiver. The question whether the opportunity
for relief should be reflected in rule text was answered by noting that the rule is designed to support
a deliberate choice to avoid the cost of redaction, and to make clear that one party’s waiver does not
defeat the right of others to insist on redaction.

Several public comments addressed subdivision (c), which allows a nonparty full electronic
access to social-security and immigration files at the courthouse, but severely limits remote
electronic access by a nonparty. The comments suggested diverging concerns. One concern was
that it is important to allow convenient and full electronic access by public media and scholarly
researchers, particularly to court files bearing on the troubled practices in immigration matters. But
an opposing concern was that “data miners” will take advantage of electronic access at the
courthouse to gather vast amounts of personal information including identifiers, financial
information, and health information. Because subdivision (c) is unique to Civil Rule 5.2, it can be
revised without need for coordination with the other Advisory Committees. It would be possible
to meet these comments by revising the provisions for social-security and immigration cases.
Nonparties could be barred from electronic access to the administrative record, whether remotely
or at the courthouse. That would make it possible to avoid the great burden of redacting the
administrative record. At the same time, the legitimate needs of public media and academic
researchers could be satisfied by a court order permitting access.

The Department of Justice initially requested that immigration cases be added to subdivision
(c) because of the great burden of redacting the administrative file and because of the risk that
mistakes still would be made. The burden of redacting papers prepared for purposes of court review
would not be as great. On the other hand, it is late in the day to consider revisions. As to social-
security cases, the published proposal reflected recommendations of the Committee on Court
Administration and Case Management that have been adopted as Judicial Conference policy. Some
knowledgeable comments suggest that the risk presented by “data miners” is real, but clear
information is hard to come by. On the other hand, the bankruptcy courts have had experience with
data miners for many years. Traditionally mining has been accomplished by sending people to the
courthouse to physically comb through records. But surely it will become a matter of electronic
searching as courts complete the transition to electronic filing. For the moment the cost of access
is ten cents a page, a formidable barrier. But that may change. Just what the consequences will be,
however, is not so clear. And it is important to remember the fundamental starting point established
by Judicial Conference policy: absent good reason, public access to electronic court records should
be as complete as access to paper court records. This is the “practical obscurity” issue — so long
as access required physical presence at the courthouse and individual reading of paper files, most
sensitive information was protected by the barriers to access. “Only the most determined or the most
academic” will undertake the effort. Electronic access may change the balance, but it is difficult to
predict when or how.

It was observed that the case-management software now being adopted will enable court
clerks to manage the three levels of access provided by Rule 5.2 — full remote electronic access by
a party or a party’s attorney; full electronic access for anyone at the courthouse; and limited remote
electronic access by nonparties.

And it was agreed that the limits on remote electronic access by a nonparty will not limit a
judge’s authority to use electronic court files from home or an office away from the courthouse
housing the relevant computer file.

June 1, 2006 draft
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The Committee approved a motion to recommend adoption of Rule 5.2 to the Standing
Committee, noting again the remarkable level of work required to achieve consistency across the
sets of rules.

Evidence Rule 502

Judge Rosenthal noted that several Advisory Committee members attended the Evidence
Rules Committee’s conference and meeting to consider proposed Evidence Rule 502 and expressed
appreciation to Judge Smith and Professor Capra, Chair and Reporter of the Evidence Rules
Committee, for the opportunity. This Committee has been frustrated in its attempts to deal with
waiver of attorney-client privilege and work-product protection by inadvertent production in
discovery. The perils of inadvertent production have increased with the rapid growth of discovering
electronically stored information. Efforts to avoid inadvertent production — and to avoid the risk
of waiving privilege as to all communications touching the subject-matter of an inadvertently
produced communication — add to cost and delay in discovery. The discovery problems, however,
intersect with larger problems that lie in the Evidence Rules Committee’s province. A rule that
modifies an evidentiary privilege, moreover, can take effect only if approved by an Act of Congress.
The Evidence Committee’s work is welcome, and the invitation to participate in its work is also
welcome.

Judge Baylson observed that the current draft Rule 502 reflects substantial revisions from
the draft that initiated the Evidence Rules Committee’s work. It addresses topics beyond the
discovery problems, including adoption of a “selective waiver” approach to disclosure to
government agencies while cooperating in an investigation.

Professor Capra began his description of Rule 502 by observing that it does not establish
rules on waiver. Instead, it addresses a few acts that do not waive attorney-client privilege or work-
product protection. Although the goal is to perfect a draft that can be submitted to Congress for
enactment by Act of Congress, the present proposal is to recommend publication of the rule for
public comment in the regular Enabling Act process. The rule is in “a very initial stage.”

Subdivision (a) addresses the scope of a waiver by limiting “subject-matter” waiver to
communications or information that “ought in fairness to be considered with the disclosed
communication or information.” This “fairness” test is adapted from Evidence Rule 106.

Subdivision (b) is the central provision governing inadvertent disclosure in federal litigation
or federal administrative proceedings. It provides that the disclosure does not effect a waiver if the
holder of the privilege or work product took reasonable precautions to prevent disclosure and took
reasonably prompt measures to rectify the error after the holder knew or should have known of the
disclosure. The procedures of proposed Civil Rule 26(b)(5)(B) are incorporated.

Subdivisions (d) and (e) expand the provisions for discovery. Subdivision (e) recognizes the
binding effect of an agreement on the effect of disclosure, but limits the effect to the parties to the
agreement. Subdivision (d) makes an agreement binding on all persons or entities if it is
incorporated in a federal court order governing disclosure in connection with litigation pending
before the court.

Subdivision (c) governs selective waiver, permitting disclosure to a federal agency exercising
regulatory, investigative, or enforcement authority without waiving privilege or work-product
protection. This provision will be controversial. The proposal is to publish it in brackets to indicate
recognition of its controversial character.

June 1, 2006 draft
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Judge Rosenthal noted that an American Bar Association task force has considered earlier
drafts. Individual members of the task force have raised the question whether the selective waiver
provisions will prove counterproductive. Their concern is that government agencies have become
too insistent on extracting waivers as a condition of favorable treatment for cooperating in an
investigation. Adopting selective waiver might increase the frequency of waiver demands and
increase the pressure to succumb.

Judge Rosenthal noted another interaction with the pending e-discovery amendments. There
was concern that the provisions addressing privileged and work-product material might be read to
promise greater protection than in fact can be delivered through the Civil Rules. Evidence Rule 502
would bolster the protection.

It was noted that Gregory Joseph continues to press the question whether a single waiver rule
should differentiate between waiver of work-product and waiver of privilege.

Finally, it was observed that there is a relation between this topic and Rule 26(a)(2)(B). The
American Bar Association Litigation Section is considering the questions that arise from sharing
privileged and work-product materials with expert trial witnesses. Disclosure and discovery rules
can be adapted to answer this question in part, although the waiver question will arise at trial as well.

Style Project

Judge Rosenthal introduced the Style Project materials by noting the amount of work that
has been done. Something like 750 documents have been generated. Many of them are long. The
work has been done so well that in five years no one will remember that there was a Style Project
— the restyled rules will come to seem original and inevitable. But some work remains to be done
at this meeting. Many of the footnotes in the agenda draft identify choices that probably do not need
further discussion. But all of the footnotes, and indeed all of the Style Rules, remain open for
discussion. Any issues that require further drafting that cannot be accomplished “on the floor” will
be resolved by circulating final texts for approval after the meeting.

Rule 1: Present Rule 1 says that these rules govern “all suits of a civil nature.” Style Rule 1 changed
this to “all civil actions and proceedings.” Comments expressed concern that “and proceedings”
may expand the domain governed by the rules, a substantive change. The Standing Committee Style
Subcommittee [SCSSC] recommended deletion of “and proceedings,” and Subcommittee A agreed.
But further consideration suggests that “and proceedings” should be retained. Rule 3 says that a
“civil action” is commenced by filing a complaint. There is a risk that Rule 3 might be read as a
definition, foreclosing application of the rules to events that are not initiated by filing a complaint.
One illustration is a Rule 27 petition to perpetuate testimony — it is clear that the Civil Rules must
govern this proceeding, but the problem also is clear. The Second Circuit has ruled that
confirmation of an arbitration award under legislation implementing the New Y ork Convention need
not be by formal complaint, even though Rule 81(a)(6) provides that the rules govern “proceedings
under” 9 U.S.C. Apart from that, “proceedings” is a word used both in the Civil Rules and in other
sets of rules. Civil Rule 26(a)(1)(E) refers to some of the things excluded from initial disclosure
obligations as “proceedings.” Rule 60(b) refers to a motion to relief froma “proceeding.” Evidence
Rule 1101(b) applies the Evidence Rules to “civil actions and proceedings.”

Discussion began by noting that this is a question of substance, not mere style. Some support
was expressed for returning to the present rule’s “suits of a civil nature” as the only way to avoid
unintended changes. One member who did not like “suits of a civil nature” suggested that the rule
might be limited to “civil actions,” leaving the complications to be addressed in the Committee Note.
That suggestion was met by renewal of the observation that Committee Note statements must be
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supported by rule text. Further discussion expressed uncertainty whether any example could be
found of circumstances in which “proceedings” would bring into the Civil Rules something they do
not govern now.

The conclusion was that Rule 1 should go forward as published, retaining “and proceedings”
and “and proceeding.” The paragraph of the Committee Note referring to summary statutory
proceedings was revised by expanding it to say: “This change does not affect the such questions as
whether the Civil Rules apply to summary proceedings created by statute. * * *”

Rule 4: Two changes were made in Rule 4(d)(1)(D): “using text prescribed in ©ffictat Form 5 +A
***” Former Form 1A is restyled as Form 5. The forms are not described as “official” in Rule
84. Although Rule 4(d) directs that Form 5 be used to inform the defendant of the consequences of
waiving and not waiving service, there is no need to describe it as “official” for this purpose.

Rule 5.1(a)(1)(A): Rule 5.1, which is before Congress on track to take effect on December 1, 2006,
was not published in the Style Rules package. In the course of revising it to conform to style
conventions, aword was inadvertently intruded. The Committee agreed that it must be deleted: “the
parties do not include the United States, one of its agencies, or one of its officers or employees ste¢t
in an official capacity.” During the development of Rule 5.1 it was early recognized that there is
no reason to require notice to the United States when the United States or one of its agents is a
plaintiff.

Styling Rule 5.1 changed references to certification of “a constitutional challenge” to
certification that a statute “has been questioned.” This change was approved. It draws from the
language of 28 U.S.C. § 2403 and reflects the use of “question” elsewhere in Rule 5.1.

Rule 9(a)(2): Present Rule 9(a) directs that a party who raises an issue about another party’s capacity
or authority to sue or legal existence “do so by specific negative averment.” The Style Rule says
“do so by specific denial.” “Specific denial” was approved. It may seem awkward since Rule
9(a)(1) carries forward the rule that a party need not allege its capacity, authority, or legal existence
— there is no allegation to deny. But the Style Rule continues to provide that the denial must state
any supporting facts peculiarly within the pleader’s knowledge. If the pleader knows none, it cannot
plead with any greater “particularity” than a denial (which may rest on a lack of information or
belief).

Rule 10: Two changes were made in the caption of Rule 10(c): “Adoption by Reference; Attached
Exhibits.”

Rule 12: The Bankruptcy Rules Committee suggested that the Committee Note should be expanded
to describe the rearrangement of material among the subdivisions: “Some subdivisions have been
redesignated. Former subdivision 12(c) has been divided into new 12(c) and (d), while former
subdivision (d) has become new 12(i).” The purpose is to assist future researchers, particularly
those who rely on electronic searches. An electronic search for cases discussing Rule 12(i), for
example, would stop short at December 1, 2007. To be sure, the chart of changes published as
Appendix B to the Style Rules, pages 220-221 of the publication book, will be carried forward with
the Style Rules, but researchers may not routinely consult that chart, particularly after the Style
Rules have been in effect for a time.

This suggestion was framed as a general issue, to be implemented by adding each item in the
Appendix B chart to the relevant Committee Note. Judge Thrash stated that the SCSSC would rather
not add to the length of the Committee Notes in this way. Further discussion agreed that expanded
Committee Notes might be useful during the period of transition to the Style Rules, but expressed
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hope that all of the major rules publications would include the Appendix B chart as a research aid.
Some publications likely will also provide this information in annotations to each specific rule. The
Committee agreed that Committee Note language should not be added.

Rule 16: Rule 16(c)(1) carries forward a phrase from the present rule: “If appropriate, the court may
require that a party or its representative be present or reasonably available by telephone to consider
possible settlement.” (Style-Substance Rule 16(c) changes this to being reasonably available by
“other means.”) “If appropriate” is an “intensifier.” Retaining it violates the drafting guidelines —
a court should not be admonished to avoid doing something inappropriate. The phrase was carried
forward because of the sensitivities that attend court directions to discuss settlement — a party may
legitimately take the position that it will not settle on terms that compromise its position in any way.
It also reflects a pragmatic concern. The Department of Justice, for example, has clear rules on who
has authority to settle; large settlements require approval by a person in a high position facing many
competing demands. “If appropriate” has been useful in persuading reluctant judges that it is not
appropriate to require that a high official be committed to immediate availability, and that it suffices
to have participation by a person who can contribute usefully to the discussion. The Committee
agreed that it would not be desirable to remove the words from the rule text only to restore them by
an admonition in the Committee Note. Concern was expressed that if the words actually do have
an effect, deletion would change meaning. But it was noted that “if appropriate” does not directly
provide much restraint, and that these words are relatively new in the rule. A motion to delete the
words failed, 3 yes and 6 no.

Rule 16(e) as published read: “The court may modify an order issued after a final pretrial
conference only to prevent manifest injustice.” Comments observed that this formula seems to apply
to any order issued after that time. One example would be a Rule 51 order to submit proposed jury
instructions ten days before trial. A revision was suggested: “an order reciting the action taken at
the conference * * *.” But Subcommittee A concluded that this revision is vulnerable to the risk that
actions may be taken at a final pretrial conference that are not expressly recited in the order. One
illustration of particular concern has been approval of a Rule 36 admission — the “manifest
injustice” standard should apply to later withdrawal or amendment if the admission was adopted at
the final pretrial conference, but the order might not recite this action. The Committee approved this
final revision: “The court may modify an the order issued after a final pretrial conference only to
prevent manifest injustice.”

Rule 23: Professor Kimble proposed a revision of Rule 23(e) to avoid repeated references to
“settlement, voluntary dismissal, or compromise.” As compared to other parts of Rule 23, the
language of this subdivision is new and has not acquired a large body of interpretive decisions. The
revision clearly says the same things in fewer words. The Committee approved a revised Rule 23(e):

(e) Settlement, Voluntary Dismissal, or compromise. * * * The following procedures apply to a
proposed settlement, voluntary dismissal, or compromise:

(1) The court must direct notice in a reasonable manner to all class members who

would be bound by the proposalet—setttement—votuntary—dismissal,—or
compromise.

2 If the proposal would bmd class members ﬂFthe court may approve |t a

members only after a hearing and on flndlng that it lsfalr reasonable and
adequate.

June 1, 2006 draft
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(3) The parties seeking approval must file a statement identifying any agreement
made in connection with the proposalet-settiement-vottntary-dismissat-of

compromise.
(4) [unchanged]
(5) Any class member may object to the proposal if it

requires court approval under this

subdivision (e) * * * 7

It was noted that although paragraph (4) refers only to refusal to approve a settlement, this
provision for a second opt-out opportunity stands within itself and need not be revised to reflect
editing of “voluntary dismissal or compromise.”

Rule 25: Present Rule 25(a)(1) says that unless a motion to substitute is made within 90 days after
death is suggested on the record, “the action shall be dismissed as to the deceased party.” The
published Style Rule — shaped after lengthy discussion — said the action “may” be dismissed.”
This decision drew from the provisions of Rule 6(b), which allow the court to extend the time to
move for substitution even after the 90-day period has expired. To say that the court “must” dismiss
obscures the alternative power to allow substitution and refuse to dismiss. Rule 6(b), on the other
hand, remains. It clearly qualifies “must,” so long as anyone thinks to read it. And there are
situations in which the court must dismiss — there is no one carrying on the litigation with respect
to the dead party, and no one seeking an extension of time to substitute a successor or representative.
Some Committee members suggested that in any event, “shall” in the present rule means “must.”
Of course there are situations in which the court should not dismiss — one would involve a contest
for appointment as representative that cannot be resolved within 90 days after service of the
statement noting death. At a minimum, the final sentence in the proposed Committee Note
explaining the change to “may” should be deleted — in such a situation there is no negligence, not
excusable negligence.

Turning to the Committee Note, it was agreed that there is no need for Committee Note
explanation when a Style Rule substitutes “must” for “shall” in a present rule. That is the routine
act. Explanation may be appropriate when “shall” is changed to “may” or “should.”

A motion to substitute “must” for “may,” and to delete the proposed Committee Note
paragraph that would explain the use of “may,” was approved over two dissents.

77 6k

Rule 26: Rule 26(a)(1)(C) presented the occasion to discuss a global issue. “Agree,” “consent,” and
“stipulate” appear throughout the rules. They may be characterized as “written” or “in writing,” or
they may be used without a reference to writing. The global resolution has been to prefer “stipulate”
and “stipulation” as a general matter, but to use other words if the context makes that appropriate.
“Agreement” is used, for example, in Rule 23(e)(3) to refer to the side agreements that at times may
accompany a class-action settlement; Rule 35(b)(6) refers to an agreement for a physical or mental
examination without court order. In these places “stipulate” would not be appropriate. The
Committee agreed that there is no need to reconsider the many places in which references to writing
have been omitted. Almost all agreements are reduced to writing, at least in electronic form.
Careful practitioners invariably dispatch a confirming memorandum.

Rule 26(e) was discussed extensively in drafting the Style version. The present rule creates
a duty to supplement or correct a disclosure or discovery response “to include information thereafter
acquired” if a party “learns” that the disclosure or response is incomplete or incorrect. All reference
to “thereafter acquired” was deleted from the Style Rule because this limit was thought to have
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disappeared from actual practice. All lawyers understand that there is an obligation to supplement
or correct a disclosure or response no matter whether the omitted information was known at the time
of the initial disclosure or response or whether in some sense the party “learned” of information
“later acquired.” Subcommittee B recommended that this issue be considered further, noting that
the Rule could read: “must supplement or correct its disclosure or response to include later-acquired
information. The party must do so: * * *.” The first question was whether the reference to later-
acquired information is needed to avoid an implication that it is proper to dole out disclosures and
discovery responses in bits and pieces — a party can argue that it has not violated Rule 26(g) by
deliberately revealing its information later rather than in timely fashion. The history of Rule 26(e)
was explored. The 1970 version presented many puzzles. For example, it contemplated that a
response could be both complete and incorrect when made. If a response was both complete and
correct when made, on the other hand, supplementation was required only if failure to supplement
amounted to knowing concealment. Later amendments were designed to clarify and strengthen the
duty to supplement. Throughout the period from the inception of Rule 26(e) in 1970, however, it
has been understood that it does not justify a deliberate tactic of making and later supplementing
incomplete responses. On the other hand, it was noted that there is confusion in practice. Lawyers
expect that adversary counsel will respond forthrightly with the information available at the time of
responding. But there is uncertainty as to what will happen with information later acquired. It is
standard practice to serve a request to supplement. That practice is likely to continue, although
perhaps somewhat limited by the Rule 33 limit on the number of interrogatories, no matter what
Rule 26(e) says. A motion to add the “later-acquired information” language failed for want of a
second. Because this issue is explicitly discussed in the Committee Note, and because the
Committee’s decision is so clear, the matter may be allowed to rest as it is.

Rule 34: Professor Kimble suggested that the drafting of later rules could be improved by adopting
a definition of “inspection” in Rule 34(a): “In these Rules, an inspection of documents, tangible
things, or land includes the right to copy, test, sample, measure, survey, or photograph.” This
definition could be incorporated in other rules — particularly Rule 45 — to reduce the ambiguities
that arise from the various ways in which “inspect” and “produce” are (or are not) amplified. Rule
26(a)(1)(A)(iii), for example, refers to “inspection and copying as under Rule 34.” Although the
rules do not have a general definitions rule, definitions are scattered throughout. Rule 54(a), for
example, defines “judgment.” Rule 81(d)(1) and (2) define “state law” and “state.” It might be
possible as an alternative to define “inspect” in Rule 45 alone, but that might create some implied
confusion in Rule 34. One reason for considering the question now is that “test and sample” were
added for documents only as part of the e-discovery amendments process. But the new emphasis
might be obscured if it were rolled back into a single common definition only one year after it takes
effect. The SCSSC thought it too late to adopt a definition without adequate time to ensure against
unintended consequences. And Subcommittee A worried about the possible consequences in
discovery of electronically stored information. The definition was put aside.

Rule 37: Style Rule 37(c)(1) carried forward a confusion in the present rule. “Disclose” is used
initially in the technical sense of Rule 26(a) disclosure, while it is used later in a more general sense
to refer to revealing information through disclosure or discovery. An interim proposal was to write
the rule to forbid use of “unrevealed information.” Subcommittee A recommended a further
revision. Discussion led to these changes:

(c) Failure to Disclose, to Amend Supplement an Earlier Response, or to Admit.

(1) Failure to Disclose or Amend Supplement. If a party fails to ¢isetese-the provide
information or identify a witness as required by Rule 26(a) or (e), —efrteprovite
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e)— the party is not
aIIowed to use as that mformatlon or W|tness to supplv eV|dence on a motion, at a

hearing, or at a trial any-witress-orinformation-not-so-tisctosed, unless the failure

was substantially justified or is harmless. * * *,

Rule 39: Present Rule 39(a) provides that after a demand for jury trial the parties can consent to
nonjury trial by filing a written stipulation “or by an oral stipulation made in open court and entered
in the record.” Style Rule 39(a) omits the reference to “in open court.” The SCSSC prefers the Rule
as published, but was uncertain whether it changes the Rule’s meaning. A Committee member
suggested that the open-court requirement may be intended to protect a client who wants a jury trial
against hidden surrender of the jury-trial demand by the lawyer. But the Rule generates confusion.
A pretrial conference would be a likely occasion to agree to withdraw a jury demand, and the
agreement could be put on the record. But is the conference “in open court”? Professor Rowe, who
researched this issue for the Subcommittee, observed that the cases recognize consent in at least two
sets of circumstances that are not “in open court.” One is an agreement to withdraw made at a
pretrial conference. The other is waiver by conduct, notably proceeding to a bench trial without
objection. These decisions seem to be sensible. If “in open court” is added back to Style Rule 39(a),
it will continue to be ignored as it has been when there is good reason to ignore it. The Committee
concluded that Rule 39(a) should remain as published, without “in open court.”

Rule 44.1: Present Rule 44.1 is a good example of the “intensifier” problem. It requires a party who
intends to raise an issue of foreign law to “give notice by pleadings or other reasonable written
notice.” Style Rule 44.1 deletes “reasonable,” in keeping with the convention that a rule need not
negate the implication that “unreasonable” notice suffices. If Rule 44.1 requires “reasonable”
notice, other rules that require only “notice” might seem to authorize notice without regard to
reasonableness. Comments and continuing discussion, however, focused on the 1966 Committee
Note written on adopting Rule 44.1 and on the practical needs it reflected. The Note reflects concern
that notice must be reasonable. The time of notice is important. The need for ample notice of an
intent to raise an issue of foreign law may be less now than in 1966, although some foreign-law
sources are not readily available for on-line research. On-line access varies greatly from one country
to another. And the need for time to find an expert witness remains. There is some question as well
whether a foreign-law expert witness need be disclosed under Rule 26(a)(2); reasonable advance
notice is important. Taking “reasonable” out of the rule, moreover, may send a message — some
people reading in earlier opinions will compare the former text without searching out the
disappearance of “reasonable” in the style process.

Further concern was expressed that simply removing “reasonable” without explanation
would be confusing. Work with the restyled Criminal Rules has caused difficulty to one member
who has found it difficult to heed the purpose to make no change in meaning when the words seem
to change meaning. It was suggested that this difficulty might be ameliorated by adding a specific
explanation to the Committee Note. But it was responded that each Committee Note reminds that
the general restyling does not change meaning, and that any attempt to explain all of the decisions
to delete intensifiers would be both incomplete and cumbersome. At the same time, thought should
be given to finding a general way to carry advice on this drafting convention, and a few others, with
the new rules. A general memorandum might be attached. Or it might be more effective to
condense the general memorandum into an expanded Committee Note to Rule 1.

A motion was made to revise Rule 44.1 to read: “must
plead it or give other reasonable notice in writing.” The motion failed, 4 yes to 5 no. But it was
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agreed that an attempt should be made to summarize some of the style conventions, including the
deletion of intensifiers, in the Committee Note to Rule 1.

Rule 45: This change was approved for Rule 45(c)(2)(B)(ii): “inspection and copying may be denre
required only as directed in the order * * *.” A comment suggested that “done” implies that the
parties cannot agree to resolve an objection without a confirming court order. Although this
implication seems strained, the change avoids any risk.

A long-festering question was renewed in comparing Style Rule 45(c)(2)(B)(ii) with
45(c)(3)(B)(iii). As published, each carried forward the words of the present rule. (2)(B)(ii) directs
the court to protect a nonparty from “significant” expense resulting from compliance with a
discovery subpoena to produce documents or tangible things or to permit inspection. (3)(B)(iii)
directs the court to protect a nonparty against “substantial” expense to travel more than 100 miles
to attend trial. Some participants expressed confusion as to which is greater — “significant”
expense or “substantial” expense. A small sum may be significant to a person in straitened
circumstances; a large sum may be insignificant to a wealthy person. Another view was that
“substantial” refers to a larger sum than “significant,” and thus affords less protection. On this view,
it was argued that greater protection is required at the discovery stage because of long experience
demonstrating the huge burdens that discovery can impose and because a nonparty is not fairly
subjected to the costs of participating in discovery in litigation among others. The trial itself,
however, is more important, and it is fair to require greater sacrifices of nonparties who are called
for the central duty of appearing as witnesses. Although the SCSSC adhered to the view expressed
by many that there is no apparent reason to use different words in these two provisions, the
Committee concluded that in the midst of such confusion it is better to carry forward the language
of the present rule. The Style Rule will remain as published.

Rule 48: As published, Style Rule 48 said: “A jury must have no fewer than 6 and no more than 12
members.” A comment suggested that this formulation might be read with the second sentence to
authorize a stipulation to begin with fewer than 6 jurors. The Committee agreed to revise Rule 48
to read: “A jury must initially have at least no-fewer-than 6 and no more than 12 members * * *.”

Rule 50: Amendments to Rule 50(b) now pending in Congress and to take effect December 1, 2006,
were not reflected in the published Style Rules. The amended rule is designed to discard the former
practice that allowed a renewed motion for judgment as a matter of law — formerly called judgment
notwithstanding the verdict — only if a motion for judgment as a matter of law — formerly called
a directed verdict — was made at the close of all the evidence. In place of this requirement the new
rule allows renewal of any motion for judgment as a matter of law made “under Rule 50(a).”
Despite the style convention that prefers to avoid cross-references within a single rule by formal
designation — as “under Rule 50(a)” — this approach was adopted after careful consideration of
alternatives. The suggestion that Rule 50(b) could allow renewal of “a motion for judgment as a
matter of law” was rejected in drafting the revised rule. One problem is that this formulation might
obscure the rule that a renewed motion may rely only on the law and facts specified in the pre-
submission motion. Another problem is that Rule 56, both in its present form and in its style form,
bases summary judgment on showing that the moving party is entitled to judgment as a matter of
law. It was deliberately decided not to allow a post-submission motion to be supported by a pretrial
motion for summary judgment. The Committee agreed that Rule 50(b) should continue to refer to
a motion “made under Rule 50(a).”

At Professor Kimble’s suggestion, a revision of punctuation was made: “No later than 10
days after the entry of judgment — or if the motion addresses a jury issue not decided by a verdict,
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no later than 10 days after the jury was discharged — the movant may file a renewed motion * *

* 7

Rule 63: Present Rule 63 begins: “If a trial or hearing has been commenced and the judge is unable
to proceed,” another judge may proceed. Style Rule 63 began: “If the judge who commenced a
hearing or trial is unable to proceed * * *.” A comment pointed out that this version narrowed the
present rule. There may be a succession of successors — the judge who commenced a hearing may
be succeeded by another judge, who later becomes unable to proceed and must be succeeded by yet
another judge. A tentative response revised the rule to read: “If the judge who eomtmenced
conducted a hearing or trial * * *.”” But this too was defective because it seemed to apply only if the
hearing or trial was concluded, losing sight of the present rule’s application to mid-hearing
disability. Recognizing that it is important to be open-ended about the point at which a judge
becomes unable to proceed, it was agreed that the rule should begin: “If the a judge who-commeneed
conducting a hearing or trial is unable to proceed, any other judge may proceed with—it upon
certifying familiarity with the record * * *.”

Rule 64: Style Rule 64 provided for use of state pretrial security measures “to satisfy the potential
judgment.” The Bankruptcy Rules Committee pointed out that this rule is forward-looking.
Provisional remedies are used not to satisfy a judgment, but to protect the ability to enforce a
judgment if an enforceable judgment is entered. The Committee approved their suggested revision:
“provides for seizing a person or property to satisfy secure satisfaction of the potential judgment.”

Rule 65: Present Rule 65 includes a “classic syntactic ambiguity.” Rule 65(d) says that an
injunction “is binding only upon the parties to the action, their officers, agents, servants, employees,
and attorneys, and upon those persons in active concert or participation with them who receive
actual notice of the order by personal service or otherwise.” Absent a comma between “with them”
and “who receive actual notice,” the rule could be read to say that an injunction binds a party and
its employees, etc., whether or not the party or its employees have actual notice. On this reading,
actual notice is required only as to persons in active concert with a party or (depending on resolution
of another ambiguity) in active concert with a party’s employees. This ambiguity was resolved in
the Style Rule by clearly limiting the notice requirement to “other persons * * * who are in active
concert with” a party or its employees, etc. Further research by Professor Rowe, however, disclosed
that Rule 65(d) was intended to carry forward the provisions in former 28 U.S.C. § 363. Section 363
included the comma missing from Rule 65(d); it clearly applied the “actual notice” requirement to
parties and their employees. In most circumstances, moreover, it is appropriate to bind a party only
after actual notice of the injunction.

This revision was proposed:

(2) Persons Bound. The order binds only the following who receive actual notice
of it by personal service or otherwise:

(A) the parties;
(B) the parties’ officers, agents servants, employees and attorneys; and

(C) other persons whotecetve-actuatn B
or-otherwise—and Who are in actlve concert or part|C|pat|on Wlth
anyone described in Rule 65(d)(2)(A) or (B).

Discussion took many paths. Draft Committee Note language to explain this provision raised
the question whether the Note should say that “ordinarily” a party is bound only with actual notice.
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This question addresses the rarified possibility that in some situations it may be appropriate to
invoke a doctrine of “anticipatory contempt,” binding a party who anticipates entry of an injunction
and acts deliberately to prevent effective relief. An example would be cutting down an ancient tree
while the court is considering whether to enjoin the cutting. It was agreed that the Note should not
venture into this territory.

Further discussion explored the expectations of practicing lawyers. If you serve a party’s
attorney, that is thought to be notice to the party. And if a party is served, why should its employees
not be bound? It was responded that the party is bound, and is subject to contempt if it does not
comply. Disobedience by a party’s employees is attributed to the party; the party has every interest
in seeing to it that its employees are notified of the obligation to comply with the order. Temporary
restraining orders are particularly likely to be submitted to the court with instructions that inform
the party restrained about its obligations to get notice to its employees. But an employee who acts
without actual notice should not be personally subject to contempt. So the party who wins an
injunction may find it in its own interest to see to it that employees are notified — to tell the
employee with the chain saw that the tree must not be cut down. Of course in many circumstances
it will be necessary to rely on the employer because the party who won the order “does not know
where to go” to notify employees.

The change was approved. The draft Committee Note language to explain the change was
deleted. (Restoration of the Note, with slight modifications to remove any implications addressed
to anticipatory contempt, was approved by post-meeting vote.)

Rule 69: Present Rule 69 directs that the procedure on execution “shall be in accordance with” state
practice. Style Rule 69 said the procedure “must follow” state procedure. A comment expressed
concern that “must follow” would bind federal courts too closely to state practice, creating a risk that
inadequate state procedure might defeat effective enforcement of a federal judgment. The
Committee approved Subcommittee A’s recommendation to change to words closer to the present
rule: “must foeHow accord with the procedure of the state * * *.”

Rule 71.1: Present Rule 71A(b) allows joinder of separate pieces of property as defendants in a
single condemnation proceeding “whether in the same or different ownership.” Style Rule 71.1(b)
said “no matter who owns them.” A comment expressed concern that these words might be read to
defeat immunities that depend on ownership, such as those that protect government property from
condemnation by another government. The concern seems strained. The rule only addresses joinder
procedure. Nonetheless the Committee determined to change the language to read: “no matter who
ewns-them whether they are owned by the same persons or whetherthey-are sought for the same
use,” subject to final SCSSC review for style.

Late comments renewed a question that was not again reviewed by a subcommittee. Present
Rule 71A(e) states that “the defendant may serve a notice of appearance designating the property
in which the defendant claims to be interested. Thereafter, the defendant shall receive notice of all
proceedings affecting it.” “it” is patently ambiguous. If properly used in the original drafting, it
could refer only to the defendant as the only antecedent within the sentence. But “it” could easily
be read to refer to the property. This reading might be bolstered by the in rem nature of a
condemnation proceeding. And as a practical matter, the government finds it easier to make an
objective judgment whether a proceeding affects the property than to make an at-times subjective
judgment whether a proceeding affects a particular owner. It also could be urged that after a
defendant gives notice that it has no objection or defense to the taking, the defendant is interested
only in compensation. In a proceeding to condemn more than one piece of property, further, “it”
could be read to distinguish among the separate properties.
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The suggestion that “it” should be carried forward as an ambiguity that cannot be resolved
was met with the protest that the ambiguity is so offensive that the Committee must give an answer
one way or the other.

Further discussion noted that it is possible to imagine real circumstances where the choice
makes a difference. Co-owners, for example, may disagree about objecting to the condemnation.
If one answers with an objection or defense and the other gives notice that is has no objection or
defense, should the one who has no objection or defense be given notice of proceedings to determine
whether to condemn the property because the proceedings affect the property? Or should it not be
given notice because the proceedings do not affect that defendant? Or both co-owners may agree
that taking is proper, and even agree on the appropriate just compensation, but disagree about
allocation of the compensation between them. Surely notice must be given of allocation proceedings
initiated by one co-owner, even though the proceeding does not seem to affect the property.

Several alternatives were suggested. The rule could require notice of “all later proceedings.”
The difficulty with that alternative lies in condemnation of multiple parcels — many of the owners
may have no interest at all in most of the proceedings. Another alternative is to require notice of all
later proceedings “relating to that property.” “Relating to” would include such proceedings as those
to allocate compensation, whether or not they “affect” the property in any meaningful way. Yet
another possibility would require notice of later proceedings “affecting the defendant or the
property.”

Professor Rowe pointed to conflicting indicators about the present rule. One treatise states
that notice must be given of later proceedings affecting the property, but says nothing further to
explain or support this reading. The original Committee Note requires notice of proceedings
“affecting him,” seeming to refer to the owner.

Finding no “canonical answer,” it was suggested that the published rule — “affecting the
defendant” — should be retained.

A motion to substitute “relating to that property” failed, 3 yes and 7 no.

A motion to carry forward with the rule as published — “affecting the defendant” — passed
with one dissent.

Present Rule 71A(h) says that a party “may” have a jury by demanding it. Style Rule
71.1(h)(1) says that the court tries all issues except when compensation must be determined “by a
jury when a party demands one.” A late comment suggested that the Style Rule expands the right
to jury trial. Itissettled that the Seventh Amendment does not apply to condemnation proceedings,
and it was urged that the Style Project should not expand the right. An illustration of a possible
problem was given. After a demand for jury trial a court may appoint commissioners, but then
conclude that the commissioners are not diligently discharging their duties and take the case back
from them. Can the judge then try the case without a jury? The present rule does not clearly address
this. It was concluded that there is no reason attempt an answer in the Style Rule. There is no need
to change the Style Rule.

Rule 73: After renewed discussion of the relationship between the language of Rule 73 and the
underlying statute, 28 U.S.C. § 636(c), the Committee adopted these changes in Style Rule 73:

(a) Trial by Consent. When authorized under 28 U.S.C. 8 636(c), a magistrate
judge may, if all parties consent, conduct the-proceedingstt a civil action or
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proceeding, including a jury or nonjury trial. A record
must be made in accordance with 28 U.S.C. § 636(c)(5).

(b) Consent Procedure.

(1) In General. When a magistrate judge has been designated to conduct
civil actions or proceedings, * * *

Rule 86(b): A new Rule 86(b) was presented for discussion. Comments on the Style Project
expressed concern that the supersession effects of the Civil Rules would be expanded by
promulgating the entire body of the Civil Rules to take effect on December 1, 2007. One running
example has been used to illustrate the argument. Rule 11 was amended in 1993. In 1995 the
Private Securities Litigation Reform Act enacted provisions that conflict with and that supersede
Rule 11. Even though Style Rule 11 does not change the meaning of any provision in Rule 11, by
taking effect on December 1, 2007, it might be thought to supersede the inconsistent provisions of
the PSLRA.

The Committee agreed that this supersession argument is not persuasive. The Style Project
involves only improved expression of unchanged meaning. It is not intended to affect the
relationships between any rule and any conflicting statute. To the contrary, any conflict should be
resolved by comparing the first effective dates of the rule provision and of the statute that conflicts
with it.

The first question is whether it is necessary to say anything, anywhere, about this
supersession argument. The argument is so thin that it might not deserve any form of response.
There is no indication that the argument was even made with respect to the style revisions taking
effect in 1987 to make rules language gender-neutral. Most of the cases that deal with comparable
problems look to the first effective date of the rule, disregarding subsequent amendments that change
expression but not meaning. The Appellate Rules were restyled without any evident supersession-
related concern. In restyling the Criminal Rules, a conflict appeared between Criminal Rule 48(b)
and the later-enacted Speedy Trial Act. The Committee Note explains that “[i]n re-promulgating
Rule 48(b), the Committee intends no change in the relationship between that rule and the Speedy
Trial Act.”

The argument has been made, however, and may be made again. In additi