EXCERPTS FROM THE TAPE OF THE SEPTEMBER 1966 MEETING
OF THE ADVISORY COMMITTEL ON CIVIL RULES

The Advisory Committee on Civil Rules met in the Confcrence
Room of the Supreme Court Building on September 12-13, 1966 at
10:00 a.m. The following members were present:

Dean Acheson, Chairman
William T. Coleman, Jr.
Grant B. Cooper

George Cochran Doub
Wilfred Feinberg

John P. Frank

Abraham E. Freedman
Arthur J. Freund

Albert E. Jenner, Jr.
Charles W. Joiner
Benjamin Kaplan

David W. Louisell

W. Brown Morton, Jr.
Louis F. Oberdorfer
Roszel C. Thomsen

Charles E. Wyzanski (attdnded September 13 only)
Albert M. Sacks, Reporter

Others attending all or part of the sessions were Judge Albert B.
Maris, Chairman of the standing Committee; Professors Maurice
Rosenberg and William Glaser of Columbia University; Professor
Charles Alan Wright, member of the standing Committee; Lee W. Colby,
member of the Advisory Committee on Admiralty Rules; and William E.
Foley, Secretary of the Rules Committees.

The Chairman opened the meeting at 10:00 a.m., and welcomed the
members. He expressed the suggestion of the Reporter that they
begin with the first rule and continue right on through. Then
after agreement on the rules, he could make the editorial changes
as instructed, then circulate the final results for written approval,

and then perhaps send this to Judge Maris' committee to circulate.
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If another meeting is needed, it will, of course, be held. Meeting

was then turned over to Professor Sacks.

Bule 26

gﬁiﬁl - Had been approved, and since there were no comments on it in
respect to the present draft, there was no discussion called for.

It simply sets up the methods of discovery and does have a provision
for the extent to which the methods can be used; that is, the frequency
of use is not limited. Professor Sacks requested approval without
further discussion. Dean Acheson asked if there were objection to ‘

26(a).

The regorter was requested to re-examine the notes with regard
to organization and condensation, )

Professor Sacks replied that, as he had said in his correspondence,

there were some comments on the notes, but that he did not have the

time to answer all the comments, but that he would take into con-
sideration all of the comments,oral and written,and the general a
admonition to condense and simplify,

Rule 26(a) was approved without further comment. i

26(b) (1) - Professor Sacks explained the background, and stated
that Mr. Morton raised a question 1n his letter as to the usage of
the term ''relevant" and suggested somewhat different language,
Professor Sacks objected. At page 26-3, line 4, Mr. Brown suggested
change from '"relevant to the subject matter" to "relates to the
subject matter." Brofessor Sacks felt that if the wording were
changed, it would appear to be far more dragstic, as viewed by others,

than Mr. Morton really intended.
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Mr. Morton: After posing his views on the usage of the words

"relevant" and '"relates," stated that he would just like to see
changes made on page 26-3, lines 33 and 34 - the words '"is relevant"
to "relates." Discussion was held. Professor Sacks stated that the
courts had made it quite clear that 'relevant to the subject matter"
is quite different from relevant in .he sense as to what is relevant
at trial. It is broader,

Jq§§9 Feinberg: Agreed with Professor Sacks that to change the

wording would seem to have far reaching significance - much more
than intended. There was no further discussion. Mr. Acheson asked
if the rule was to stand as drafted and the Committee was in

agreement.,

Professor Sacks said that there was a comment from Mr. Colby, with

regards to the last sentence in 26(b) (1), lines 41-45. He said

he believed that Mr. Colby felt if the sentence were read
literally, it would suggest perhaps that even privileged matter

is discoverable, when, in fact, it is not. Professor Sacks felt
that the wording had been used from the beginning; he had not

been misread by anyone up to now; to change it would be to cause
scrutinization of what the Committee is trying to do; should let

it stand as not raising problems. There was discussion. Objection
by Mr. Colby was overruled.

Rule 26(b) (1) was approved as drafted.
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26(b)(2): Professor Sacks explained the background; present draft
was approved as now written. With regards to Mr. Freund's point
of a case in which an insurance company contests - Mr. Sacks said
that, of course, where was no objection to a company contesting,
but in the case of a contest, the insurance company was required
to disclose the contents of the policy. Since there was no
prejudice against the insurance coempany, Professor Sacks felt
that the point had been taken care of.

Mr. Freund: If it is satisfactory to the Committee, I think that

~ the disclosure, on the insurance question, might well also disclose
the fact as to whether there is a contest or not.

Professor Sacks: That will emerge inevitably because of the way in

which the company responds to the clain,

Mr. Freund: The company may not be a party to it.

Mr, Jenner: That's right,

Mr. Oberdorfer: (Re Hardy's letter)

Professor Sacks: [Restates Mr. Hardy's problem.| [States he deals

with 1t in the note. j

Mr. Frank: I think the note is especially outstanding in that regard.

.eve My main thought about this is that I think we should focus on
the fact that if we pass it this will hit the country as probably
the most controversial of the proposals we will make, It will seem
to the insurance industry like an absolute calamity and we will
give the appearance of oneing the instruments of the devil. I
mention this because it relates not to this proposal hut to others
to which we are coming and I think we ought to hold in mind as we

consider and reach other points coming up and down the line that
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we are going to be in a major national contest over this particular
propgsal.,
Mr.Doub: We are not providing that an insurance policy will be
admissible by this when America is fighting for discovery in pre-
trial proceedings as to whether it exists.
[General discussion re defendant's counsel, |

Dean Joiner: I want to agree with John Frank as he is right as can

be about the problems we are going to get into. This is a very

good rule but we tried to do exactly what this rule does four

years ago when we drafted our rules in Michigan. We had a pro-
vision which sald they shall be discoverable and we backed down at
the last minute, or sometime in the process, in order to get the
rules adopted just because of the flag put up on this particular
ruie, I think that we have to be prepared to face squarely up to

the fairness of the question that the judge indicates and argues from
that standpoint.

Mr, Morton; The only thought I had, Mr. Chairmar. is that the term

"insurance policies," if we're going to go to this, seems to me to

be of a word of art which excludes a number of other forms of
assump’ion of liability again without any logic, It is customary

in peitent affairs for somebody or other to have an indemnity contract
by ﬁhich the manufacturer, as a matter of fact, the UCC, if I may
all it to your attention, imposes an implied warranty on the
manuiacturer of the assumption of risks for all forms of infringe-
ment. I see no reason why that shouldn't be equally discoverable,
while you're about it, even though it goes considerably to the

weight of the financial responsibility of the defendant ....
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Mr. Jenner: Mr., Chairman, it happens, Brown, that I made remarks ale

nost to the same effect. But, ah, this is a recognition on our

part of the departure from relevancy or relating to or anything else,
This is completely ad hoc and it is directed toward the problem

of relieving some of the congestion in the courts. At least in the
area of personal injury where normally there is insurance in
automobile accident cases, the judges report to us on the experience
of the trial lawyers who are in this field, plaintiffs and defendants,
is that "now let's have the insurance" and the amount of the
limitations does help get cases off the calendar without prejudice

to anybody including the ingsurance company. On principle it ought

to be extended to indemnity agreements guarantees, other forms of
secondary coverage of a particular liability. My feeling on it is,
that we really will raise a storm where we are dealing with some-
thing that is not in the ordinary strain of the making up of an

issue and the obtaining of information relating to the decision by
the district court or jury of that particular issue, and at this
point, we ought to limit it, as we do, to policies of insurance.

I don't think, John and Charlie, that as much doubt as you anticipate
will arise for these reasons. In those states which now permit,

such as Illinois, by court decision, and there are a good many of
those states now, it will not cause a single ripple. 1In states

such as yours, and ours, when we were at that stage of the game when
we had to get legislative approval, of course the insurance companies
worked on legislators, and you fail to get, when you pursue that
course or that means the support of the Bar, that you would normally

otherwise expect because the insurance companies are hiring lawyers
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all over the place to defend these cases. The insurance attorneys
are going to be a bit surprised about this. Of course they will
enlist efforts of protests on the part of the International Associa-
t ion of Insurance Counsel, and other lawyers whom they hire in
every twwn and city and developed area in the country. I don't
think it's golng to be a storm that really will affect us. Mr.
Hardy's letter, in my opinion, is in evidence of the fact that
when you do go beyond thhk issues ir the case, discovery of matters
that relate only to the issues, that then you have lawyers such as
Mr., Hardy and others, who say: '"Well, all right, if you're going
to that extent why not go to some other extent?" and 1t does get
you into a "Pandora's Box'" or a little quicksand. We recognized
that at the ocutset. Now, I happened to have been one who was
opposed to this on the ground not that we ought not to have that
information but I didn't think it related the issues, but I've
been converted, at least to the extent that I think maybe it does
help to relieve the congestion.
Mr. Doub: Bert, I don't understand your objection to expanding this
to cover indemnity agreements.

Mr. Jenner: My objection there is that 1f you draft language, that is,

draft language so it will cover indemnities and guarantees and
other phases of secondary liability or coverage, then you will
introduce into these cases new issues: Is this an indemnity‘agree«
ment? Does 1t cover the particular claim or liability? and you
will have separate law suilts dealing with that at the discovery
stage raising little separate law suits at the discovery stage of‘
the game as to whether this is or is not discoverable. Unrelated

to the particular issue presented. Now if, in a case you give
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notice to defendaand that sort of thing and then you file a third
party claim then its discoverable. But to go beyond this specific
problem, when we know that ifh 95% of the automobile accident cases
there 1s insurance, and it's there, it's something that the district
court judges use to get cases off the calendar. It seems to me
it is ad hoc and is special and that's as far as we ought to go
at the moment.

Mr. Acheson: David, did you have (interrupted).

Prof. Louisell: I just wanted to confirm the remark that we don't

need to overly fear reaction of the Bar. California has gone in this
direction; district court of appeals upheld discovery and in typical
insurance cases, the Supreme Court didn't even think it was worth
reviewing it. So that I think it's easy to exaggerate the public
consternation over this recognition of the realities of modern life.

Mr. Acheson: Are we ready to vote on ...

Mr, Freund: I'm not sure that you met my point and Mr. Frank said

he would like to express a view on that.

Mr., Morton: As a point of information. Who knows how the direct

action statute in Louisiana has worked out other than to increase
the conjgegtion of the docket in New Orleans? Has it been a good
thing or a bad thing in the handling of automobile litigation?

Prof = Rosenberg: I1've talked to members of the Bar on both sides

ez b ©

in‘ New Orleans on that and in Louisiana as I understand it the

msmount of coverage and the carrier is on file with the secretary

pf 8tate or the equivalent and all you have to do is write to him
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in pursuing a defendant and you'll find out what the coverage is
and who the carrier is.

Mr. Jenner: Isn't that true, also, Al, that in Texas you may make

the insurance company party to the defendant?

Professor Wr;ght: No.

Br. Acheson: Do you wish to pass this partiéular provision and vote

when Mr. Frank comes back or should we vote on it now?

Dean Joiner: Could I ask, if I understand Brown's suggestion, is

your suggestion to make the contents of any contract by which a
person may be liable to satisfy all or part or a judgment dis-

coverable?

Mr. Morton: That is what I think the logic of the situation compels.

In patent cases there are no insurance policies because, as Judge
Thomsen knows, the rule, at least in Judge Watkin's view, is that
if there is a contract of indemnity of any sort it constitutes
active inducement infringement that makes the insuring party liable
for the whole sum regardless of the contract limitations. So

we love to find out if it's a large sclvent person who has assunmed
a very limited liability, it means that the defendant is as well
healed as the person who has assumed the risk regardless of its
contract in which he assumed it.

Mr. Acheson: Brown, are you suggesting we broaden ...

Mr. Morton: I would like to see it broadened to term "insurance

policy."

Mr. Acheson: Let's take a vote then on whether it should be

broadened and then I think we really ought to vote on the other

question. [5 were in favor of broadening the provision; 6 opposed, j
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Professor Kaplan: I would vote against it.

Mr. Colby: I should like to say at this point since it's becoming
- somewhat of a matter of a close vote, I cannot see that it ismn't

a completely unjustifiable discrimination to separate insurance
agreements from indemnity guarantee agreements.

Mr. Acheson: I think it is a discrimination but we've had a gocod

deal of talk about the justification of it.

Mr. Colby: Well, the purpose I assumed throughout was to enable to

plaintiff to find out what he can't find out by buying a credit
report from Dun & Bradstreet. Now among the things he can't find
out are all types of guaranteesindemnity agreements of which
insurance is only one and in many fields, as Brown Morton has
pointed out, it is customary to have a letter of indemnity or
guarantee rather than an insurance agreement with an insurance
company. The letter of guarantee or indemnity may be, again, backed
up by an insurance company, and, of course, over the water by a
bank, but that is the normal procedure. Now it seems to me that

one of two things; either the provision we have here is to be
regarded as an unjustifiable discrimination or it is to be regarded
ag a draft primarily to automobile accident litigation, and I don't
feel either way that it's altogether sound when it comes to defending
it, and we are, of course, going to have to defend it.

Professor Sacks: Could I add. It's my impression, in going through

the cases, that you have case after case after case raising these
insurance policy questioné. I'd like to put to Charlie Wright the

question: "Do we have anything like this problem in cases ..." It
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seems to me the distinction is in terms of the Committee addressing
itself to a very controversial and rather difficult problem be-
cause it is required to. The state of the cases is such that it is
really our duty to try to deal with this problem. To take on
then another problem which I think is likely to raise questions of
practice and types of contracts and make all kinds of issues as to
whether we know exactly what we're doing. To raise additional
controversy in doing it when we can not point to cases in which
people have sought to obtain this information and been turned
down or where there is conflict in the cases it seems to me most
unwise in this controversial area.

Mr. Acheson: We voted not to do that (broadening the section to

include indemnity, guarantee, and secondary liability agreements.)

Mr. Frank: Mr. Chairman, It would be repetitious. We discussed it

previously .... I thknk if it is a major problem that needs to be
faced, it will be treated as major by the profession and we are
cutting off every bit as much as we can chew and I would quit at
this point. I like Mr. Freund's cogning however and I wonder if
this could be considered before we close it. Mr. Reporter, you

had used the word '"may" in the rule «- "may be liable." Now the
number of times in which that conditional "may'" will be important
is rare. In well over 99% of the cases, there isn't any damn doubt
about the insurance. Somebody's got insurance policy; he's had

an accident. In a small number of cases coverage is contested

and those are likely to be very substantial cases when it happens.
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Frequently are, because people get mad about it when there's a lot
and are more concerned. I wonder if, in some fashion, Mr. Freund's
position might be ... his mind might be put at easé if you were to
broaden your note just a little to amplify what you mean by the
word 'may," and to show expressly that you are using a conditional
term beéause you're aware that sometimes there may be contests and
that the divulgenée does not mean that any contest is waived or
that there is anything done about that at all and that this is
merely a conditional matter and it shows that there may be coverage.

Professor Sacks: I'd be glad to do that.

Rule 26(b)(2) was approved with the understanding that the

note would be changed as regards to the verb "may."

26(b)(3) = Professor Sacks gave background and subject matter

of rule.

Dean Joiner: ... To put this in context - at the last draft we had

2 slightly different draft than we have at the present time - with

two alternatives: one alternative was a very broad alternative -
making discoverable the statements taken of all witnesses, and the
other alternative was making discoverable the statements taken

of witnesses who were going to testify at the trial. The discussion

at the last meeting wes held on the broader of the two alternatives -
making discoverable the statements of all witnesses and there was a
vote by this Committee that we did not wish to go that far. The

other matter was not pressed at that time. It looked like the
decision was against making all this discoverable. On reconsideration

however, in light of this draft, it seems to me fair and gquarely

AR
WA
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puts the question to this Committee as to whether or not it would
not be wise to make discoverable the statements of witnesses that
are going to be called at the trial. The reason for this is that
under no stretch of the imagination can it be argued that this
particular matter is not relevant. This is clearly relevant. 1If
a man is golng to be called at the trial then things he said to
other people has relevance as to what happens at that trial and the
only question is as to whether it sufficiently invades the prepara-
tion process ... that we ought not to do it. It seems to me that
on principle this 1is the kind of thing that ought to be available
to both parties, and on this limited draft, I would urge that we
take a position that the statements of witnesses which are going
to be called to the trial be made available to the opposite side
so that they have full knowledge of everything these persons
have said ... prior to the time they are called at trial.

Mr. Acheson: Would you tell us what line of 3 ....

Bean Joiner: I would add the language in my memorandum sent to you

as follows: "The party may, without any showing, obtain from a
designated party a copy of the statement previously given by a
witness to the designated party or his representative. If the
statement contains matters with rempect to which the witness iz
probably to testify at trial and if the designated party plans to
call thefvitness to testify at trial. This is taken verbatim from
the alternative draft Al Sacks prepared for our May meeting. It

is suggested as an alternative to this particular section.
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Mr. Acheson: Does the Committee wish to discuss the matter?

Mr. Jenner: Mr. Chairman, As the practice now stands the automatic

motion there is in every case - each side - the names cf persons
having relevant facts being supplied to the parties. The opposite
party, when it receives that list of persons, who have knowledge

of the facts, may take their depositions. One of the questions
that is proper is whether or not he gave a statement to anybody in
that connection. To do as Charlie Joiner suggests - that you must
state to the other side which of your witnesses you are going to
call at trial is at odd® with the rules as they now stand in every
state. When the witness is called if he is at trial it is a proper
motion and an automatic order that if the witness responds that he
has given a statement, you are entitled to that statement to look
at ....for the purpose of impeachment. I don't see that adding
anything to the rule other than to raise controversy at an earlier
stage of the game when you don't know what witnesses you're going
to call. The relief which he seeks is obtainable now at a later
stage of the game, and it seems to me - at a more appropriate stage.

Dean Joiner: How do I get copies of the statement?

Mr. Jenner: As soon as the witness is on the stand you may ask him

on crosg-examination if he gave a statement. If he says 'yes," then
the s%atement must be produced.

Dean Joiner: He doesn't have a copy,.

Mr. Jenner: Well, Bmmixxkmfsrex his counsel has it, or his

insurance company ....

Mr. Freedman: Well, Bert, before you can get it, you've got to

ask him whether he has refreshed his recollection with 1it. If he

has, then the judges will generally let you see it. If he ey not

[2
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not, then they won't give it to you. At least that has beer my
experience. [Slight discussion between several members. ;

Mr. Cooper: Mr. Chairman, I'd like to ask Bert a question. Wouldn't

this cause delay .... Seems to me you should know X number of days
before the trial what witnesses you are going to call.

Mr. Frank: Mr. Chairman, I am totally opposed to the suggestion.
Delighted we voted it down the last time and don®t want to do it
now.... I don't want to take away from one side the benefits &f
the work which it has done and turn them over to the other smide

to get a free ride in on a law suit .... I do not want to set up

a system of rules of procedure which become tutoring installations
for perjury or devices for finding just how you get around; for

all these reasons I sure wouldn't change this draft. We do
practice, as Mr. Freedman states, without jurisdiction.

Judge Feinberg: Mr. Chairman, I just want to make sure that we keep

this in perspective of what we're talking about and what Charlie
Joiner 1is talking about is getting statements as a matter of right
without any showing of cause. There is still under the rules now,
and as we propose to leave it, the opportunity to get a statement
if you can show some special reason for it. 1Is my understanding
of that correct?

[Side comments that his understanding is perfectly correct. |

Mr. Freedman: I think that we're overlooking and I think we over-

looked it before when we adopted this rule that it goes much
further than Hickman and Taylor goes today or did go. Hickman and

Taylor sought to cloak certain statements with a limited privilege
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but limited only to those statements which were taken by the
lawyer's work product, the lawyer's theories, which probably would
find themselves in the statement itself. Now this rule goes much
further than anything that Hickman and Taylor stands for. It
puts a tremendous cloak of protection on every kind of statement
whether it's taken by the office boy in an insurance company, or
by a clerk or an investigator or anybody else and in my judgment
this defeats, probably more than anything, the early part of the
purpose of the discovery rules to start with tec take this important
theory right out of the trial of the law suit and it will, in many,
many instances permit perjuries to go undiscovered. It will
undoubtedly just open many niscarriages of justice because the
facts will not be disclosed .... I would go further than Charlie
Joiner's going. I don't know why we should limit it to those
statements only of the witnesses who are intended to be called
for trial. Seems to me that that's a perfectly proper exercilse
for the trial itself. And in answer to that the whole subject
matter, the whole set of rules is designed to smoke out all of the
information which can be smoked out on both sides of the fence,
so that beth parties come into court on equal footing. Both sides

will know all the facts, and 1f one party is permitied to withhold

any of the information, any of the statements in which the information

is contained, then purely there may be a miscarriage of justice
on one side or the other. And in this respect, I would again invite

attention to the fact that this is going to be a very substantial

RN
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hardship on defendants because plaintiffs particularly in personal
injury cases are individuals and they may be called for oral
examination and they may be made to tell every single thing that
they know about the case. Not only the actual personal information
but also any information that may have come to their attention or
to their counsel. A corporation, on the other hand, doesn't have
any personal information, it only acts through agents and it may
discover all these things that are permissible here in this rule
by investigators or by anybody else even other than & lawyer. Now
the best that you can get out of Hickman v. Taylor is the work
product of the lawyer himself - not of the investigator - not
of anybody else. As a matter you havqmany instances where the
FBI investigatorg who are generally lawyers conduct an investigation
but they weren't working on the case. And then investigations
weren't protected as such. I mgith say something else that I
think would cause a little reflection. If you've got a statement in
your file and you asked to produce the information apart from the
production of the document itself, if a defendant is permitted to
edit - if we are going to have complete disclosure,/g?ggsg;ss for
the time being.

Dean Joiner: The Reporter says in his memo of September 6 that his

views are as previously stated., I can't find the previous statement
he's made. Could he tell us briefly how he feels?

Professor Sacks: I'm opposed to the proposal thst Charlie Joiner

made. I think we went through the question of witness statements
generally - that's where our focus was - but in deciding against'

witness statements discovery of witness statements generally is a
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& matter of course, it secems to me we did put some emphasis on the
policies in favor of having each party prepare independently and
some emphasis on what you might call "privacy preparation." As
to limiting it to trial witnesses there are a number of difficulties
I see. I think the line between the trial witness and the witness
who is not going to testify at trial is not a good one for the
discovery rules. I think the Evidence Committee, in dealing with
the problems of evidence and the management of the trial, should
address itself to the question of whether the statement should be
producible as a matter of court. 1! think probably it should make
that clear, and if there's a problem of management to make sure
that the statement is produced enough in advance of that testimony
to give the lawyer some time, that can be provided for as part of
the management of the trial. But to do it as part of the discovery
scemns to me tc create a number of problems that are out of
proportion to what we would be accomplishing. One is that it
creates the difficulty of now having to provide a procedure for
identifying the trial witness in advance, which is not impossible
but it is a cumbersome and difficult thing. We do it as to experts
but I think that experts are easily more iddmtifiable. The
problem of witnesses, generally, is a more difficult one, I think
there's a difficulity in Charlie Joiner's language about his being
required to produce the statement if it contains matters to which
the witness is competent to testify. You've got a whole problem
there as to just what will be encompassed and you will have, I think,
a good deal of dispute in advance when at trial that dispute tends

to disappear. It seems to me that Judge Feinberg's point that the
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provision as we have it already provides for discovery in those
instances where a case can be made, In terms of the note as I
understand it it provides for court consideration of a variety
of factors and a development of the law here which will I think
to a large extent safeguard the interests and policies that Abe
Freedman is concerned about, that other people have heen concerned
about. So, that in my own view taking account of how far we are
golng, the additional step is a narrow gain; it creates definite
difficulties in the administration at the discovery stage, and I
think we can accomplish just what Charlie Joiner is trying teo
accomplish far better through changes in the rules of evidence
approach in the management of the trial,

Mr. Acheson: All those in favor of the amendment, please raise

their hands. [3 raised their hands.j All those opposed.
[Majority, and I think the amendment is lost.] All those in favor

of the rule as it stands in this draft, ... It is adopted.

At this point, Mr. Frank suggested three cheers for the
Reporter on this summing up of the problem which had been discussed
for two years.

Mr, Jenner: Despite the approval, may I inquire of the Reporter

agt#® the last sentence, lines 64-68. You have a definition of what
a statement is" ... is a written statement signed or otherwise

adopted or approved by the party or a recording or transcription

which is a substantially verbatim recital of an oral statement which
was made by the party and contemporaneously recorded." I think that
is more narrow than the prssent law. Why does it have to be a

statement signed or otherwise adopted or approved by the party.
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If I take the witness' statement, it's not infrequent that I don't
submit the statement to the witness for his approval. The second
part, you say 'recording or transcription." To me that means a

mechanical recording. Now you don't mean that do you?

Professor Sacks: Well, it could be stenographi@j it could be mechanical,
it could be longhand. This, by the way, 1s taken from the Jencks

Act and I tried to follow the language of the Jencks Act so far as

it was applicable to our problem. It seems to me a virtue to utilize

language in a statute that had struggled with the same problem of

defining a statement.

Mr. Cooper: Does that mean if I interview a2 witness and I just make

the notes of it - highlights of the thing - that that's embraced
within this?

Prof. Sacks: If it was just little notes I would think not. It has to

become a substantially verbatim recital of an oral statement, and

bear in mind that the Hickman and Taylor itself there were, as I recall,

some oral statements taken by the attorney as to which notes were

presumably made and he subsequently just wrote up a memo for himself.
[side comments about there being no notes at all. |

Prof., Sacks: Oh, he had no notes. It was just a matter of memory.

Dean Jciner: I didn't say you were wrong on this though, under this
language. If he takes notes and if he writes down, for example,

the phrase "going too fast'" which is the phrase the party used that
is a verbatim statement at that point - that portion of a longer
gstatement. That would fall under this as being discoverable.

Judge Thomsen: If twe're trying to protect the party I'm inclined

to think that we might eliminate the words "signed or otherwise
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adopted or approved by the party." If you're talking about a non- ’
party witness I think these words ought to be in. They're in the
Jencks Act and in matters of that sort. I think you only ought to
have to disclose. But if the defendant talks to the plaintiff and
gets a statement from nim - which he puts down not verbatim, but
sufficiently that somebody is going to be able to take the stand
and say the plaintif{f told the defendants, adjustor of the claim, or
whatever it was, I think the plaintiff ought to know, and I think
in the same way that the plaintiff or some friend of the plaintiff's
attorney has spoken to the defendant!s driver and he has made an
admission to it, and the driver is the defendant, I think that these
people ought to know what is going to be offered as his having said.
Now if we were talking about witnesses' statements, I would want
this in. But I think if we're talking about party's statements, it
ought to be broad enough to cover anything that might be used as
an admission against the party.

Prof. Sacks: We aren't talking about a party's statement here.

Juggg Thomsen: Therefore, I concur in the suggestion that line 65
in its entirety should be eliminated.

Mr. Doub: My objection is that we are highlighting a statement of a
party because it can be binding on him in the minds of the ?

prior to the trié& z;) and therefore, we should make it strictly
clear in making this exception that we are talking about a statement
that he has signed or has adopted or approved. We're not talking
about a note of either a lawyer who talked to him or an investigator

that talked to him, because he can repudiate that without a b\t of

trouble and deny that and say it wasn't put down accurately at all,
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We're talking about a statement that really is going to be very
prejudicial to that party when it goes in, and that's why he's
entitled to see it. I don't think he's entitled to more than that
and I don't think it's desirable to go beyond that.

Mr. Freedman: What about the case where a man comes in and he cone-

fronts a party with a statement he made, although he never signed
it. He might not have signed it because he can't sign his name.
In some instances the administrator had this thoug:;;(?) But in
most instances he would be hecause either he didn't submit it or
the man didn't want to sign it. But he gets him on the atand and
he starts to impeach him with the statements.

Prof. Louigell: We are never going to avoid altogether, any more

than the Jencks Act cases have, the problem, in some cases, of
proving whether or not there was, in fact, an adéption of a statement
that wasn't signed. I mean - an oral statement - there may always

be the issue as to whether it was or was not adopted. You just

can't avold that in the nature of things.

?
Mr. Freedman: Put the clench man or the investigator on the stand

and he so testifies that that's the truth. Then it becomes an

issue, Why shouldn't the other party have the benefit of it before
he goes into court.

Mr.Doub: Well, if it is read back to him and he doesn't object to it,
L7207 S MRS

the FBI reads it back to him, and the FBI agent testifies, and he
answered that the didn't object to it; you had it right, that would
be a discoverable statement.

Dean Joiner: George, supposing you just took the statement of the

witness. We go out with the charging reporter to talk to the party

‘in this instance, and the charging reporter takes it down verbatim
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and then writes it up. It is not submitted for signature. Surely
under our concepts of what we're doing, that should be discoverable.

Prof, Sucks: I think it is, but I think under George's theory it

should not be.
Mr. Doub: No, I'm not objecting to this. I'm objecting to Judge
Thomsen's suggestion that we strike out any limiting words at all.

Judge Feinberg: Mr. Chalrman, may we first get a statement from the

Reporter as to Charlie Joiner's hypothetical just now. Such a
statement would be discoverable.

Prof. Sacks: Yes. Just trying to understand. I don't gather that

there's any p;oposal here to eliminate the definition altogether.
Just to rely on the general concept of a statement. The only
question, then, relates to the words "'signed or otherwise adopted

or approved by the party.'" That is the proposal would be "is a
written statement or a recording or transcription which is a
subgstantially verbatim recital."” I take it that what you could have
is a situation in which there's a talk back and forth and you don't
have a substantially verbatim recital. What happens is that after
the discussion is had and maybe shortly thereafter, the person who
did the interrogating prepares a written statement of what the
witness said as he understands it. And at that point, there you

now have a written statement. The propésal here, which I think is
Jencks Act language, is that in order for that to be includible it
would need to be something signed or otherwise adopted or approved.
Now, if what you're saying is that you want to include the situation
where you take a statement, then just relying on memory you later on
write, down what you believe the witness #aid, and you have it«in

\ "
4 p

, .
-
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yeur file, it's your own memory, and you've never gotten the witness
to lock at it, sign it, adopt it, approve 1t, do anything with it,
it's not apt to stand as a verbatim recital of what he sald in the
sense of contemporaneous reporting. It is not binding on the
witness. That is just the type of situation in which the reasons
we had for making this a matter of automatic production apply. But
I am willing to be adf#fsed otherwise. Remelzber our big emphasis is
that the statement is admissible. One of the reasons of making it
a matter of course is that it's admissible.
Mr. Cooper; What I'm concerned about is this., A lawyer interviews
witness for a .party and as the witness talks, he makes notes, not
verbatim, but some general idea, Then afterwards, he writes down
what he thinks was sald, You've got a combination of the both., Is
that discoverable? [Slight discussion on discoverability and ad-
missibility. |

Prof, Sacks: Under the same token, then, the shorthand reporter's

notes aren't admissible nor what he says. He's got to be able to
understand to read it at that point.

Prof, Louisell: Didn't Grant introduce a new type of problem? He

referred to taking a statement of a witness but not the statement
of a party. If we are talking about a party and only a party then
we have substantially the same text that the Jencks Act has had
for about ten years, I think - that the Reporter is taking here.

Prof. Sacks: It doesn't answer everything. It surely doesn't

automatically answer every question. That is, there are going to
be statements about which there will be some contest. But that's

I think inherent in the problem. I don't know that we can eliminate

|
ﬁl
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it unless we simply want to say well any written statement of whatever
sort no matter when prepared is to be produced.

Mr. Acheson: Clearly we do not want that.

Mr. Oberdorfer: Would you reach this problem more directly if you

included the word "admissible" in your description of the kind of

statement that would be discoverable?

Mr. Acheson: This again we discussed at great length before and

we're just going over old ground.

Mr. Freedman: Aren't we trying to find the defense of the case?

(blurred) of the other fellow and in order to do that don't we have
to have all the information ... (blurred) in the form of one
statement - a written statement - or a statement consisting of notes
of the recorded conversation and these other things we were talking
about. Now all these things can be used for impeachment purposes.
Now if we're looking for information that will be used to assist in
the defense or to support a claim don't we have to have all these
statements?

Mr. Agheson: Well, now let's see where we are. Bert, we had ap-

proved this. I think you are the ... (didn't finish). !

Mr. Jenpner: I just made an inquiry and I opened up a hornet's nest.

I wish I hadn't said it. I am only really concerned about the

|

l
recording of transcription as indicating mechanical recording. You é
say you'll take care of that by note. It might be of some help, Emd i
I don't know. The Rules of Evidence Committee, in this field, is f
pursuing the traditional rules of adnissibility with resp@cf to
impeachﬁent not only as to admissibility but as to impeacmment:

Mr. Freedman: I move that we adopt the rule as it states;mere{

[s1ight stir - as rule had already been adopted. ) 3 -
AR ,,
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Mr. Doub: Mr. Chairman, could I question one word in line 60? We
say "only upon showing a good cause therefor." I8 the word '"only"
necessary? Why not state it in the affirmative and merely say
"upon showling a good cause?"

Prof. Sacks: I only want to emphasize that this is a limitation on

26(b)(1) .... If you eliminated "only'" maybe it would be understood
the same way. It does seem to me this clarifies that it has a narrow
effect, which is, I think, important.

Mr. Morton: Mr. Chairman, may I suggest that in line 61 the words

"a copy of'" are redundant. You don't mean that you'll have to make
some new discs or something of the source,

Judge Thomsen: Well, no, I vote a distinct no, because people keep

their original statements. You don't give up your original statement.
You give him a copy of 1it.

Mr. Morton: What I'm talking about is an expensive magnetic tape.

Judge Thomsen: Well, if you're talking about a magnetic tape, alright,

but ordinarily one would use a written statement, and you certainly
don't want to give up your original statement. You're giving him a

copy.

Mr. Acheson: No new questions. We must go on.

Prof. Rosenberg: In two years of new discovery rules in New York

state, two of the commonest problems that have arisen arefhese two:
when an insured gives a statement to his insurance company, may the
plaintiff discover, and if so, under Hickman (blurred) qualified
{mmunity conditions or not, and second question is: "When an

employee gives a statement to his employer, may it be discovered

... (blurred). In reading that a few days ago that those are the
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two commonest problems that have plagued the New York state courts,
I wonder how this draft responds to those two questions which de
also arise in federal practice.

Mr, Acheson: Is this any longer relevant? We've adopted this.

Can we go on.

Judge Thomsen: I think we've taken care of it Mr. Rosenberg -

given by the party seeking the statement not by his own (word blurred).

Rule 26(b)(4): Prof. Sacks gave background and said only comments

were by Mr. Hardy who suggested that discovery against experts
should be unlimited. Prof. Sacks stated that they had been through
that and he simply would note "that one point that's raised by Mr.
Hardy and by Brown Morton relates to the materials at lines 89«92,

in each instance the question raised was whether we want this

limitation as a matter of policy and whether the draft is sufficiently
understandable. The problem arises from the desire, I think of a
substantial number of the members of the Committee the last time to
limit the discovery against expert trial witnesses to the testimony
they would give on direct examination and not to permit the discovery
to become a full cross examination. In response to that I prepared
tkis sentence; it was submitted at the last meeting; it was approved
at the last meeting. It's the best I can do to meet tha?boint. The
observation has been made by Brown and by Mr. Hagdy that perhaps -
well I think their point is they're not sure they understand it.

I recall pretty specifically that I put that very question: "Is

this an administerable standard that a court can apply?" 1 was,
myself, somewhat concerned. The answer that we gave last time was

"Well, it's not going to be easy in every case, but yes it is &n
3
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administerable thing." 1 simply note that.

Mr, Frank: Mr. Chairman, could I address a question to Mr. Jenner,

in relation to this sentence? Bert, I think it would help me to
@&cide this if you would tell us what the Evidence Committee is likely
to do in relation to the other side of this point. In our own

state practice once you put a witness onhhe cross ¢an go anywhere;

it is not limited to the scope of the direct. On the other hand, in
the federal practice, that is not true. We are under the scope of
the direct.

Mr. Jenner: May I anticipate to you that the Committee will decide

that on the 29th or 30th of this month or the 1lst of October,

Mr, Frank: Well here is my point. I think that the federal rule is
terrible myself, and that you ought to, once the guy is there, you
ought to be able to go full scope. I would so vote.

Mr. Jenner: You asked my anticipation. I think that the Committee

will adopt the rule that the cross-examination is limited to the
direct.

Mr. Frank: Well, then I would think that this sentence is cognate
to that. 1If you are going to limit the cross, in your Committee, to
the scope of the direct, then we really ought to limit this in the
game way, If, on the other hand,you're going to reverse that rule,
then we could reverse this, And to me, that controls how this
sentence should be dealt with.

Prof, Sacks: Since we have a present rule to which this is cognate,

Bert says 1t's likely to continue. I would suggest that we keep
this. If the other Committee comes up with a proposal the other way,

I would assume they would then, either on their own recommend, or
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would recommend to this committee that this be changed accordingly.
But for the presdnt, it seems to me that this then, as far as that
issue is concerned, is relevant to the rule of evidence. This is
the appropriate way to do it.
[Mr. Cooper moved that the sentence be adopted for the present. |

Judge Feinberg: Mr. Chairman, I would like to suggest that Mr.

Reporter should put in his note the reason for this. I think that
one of the reasons the letter came in from Mr. Hardy, and even
perhaps from Brown Morton, is that we're not sure exactly what
we're trying to achileve., B¢ this sentence. I think if the note
clarifies what the purpose of it is, that some of the criticisms
would ..(didn't finish).

Mr. Jenpner: 1 have the question, also, Mr. Reporter, that in the

second clause, '"the grounds therefor" does that modify the whole
gentence o% that you may only inquire of the expert as to the
grounds of the defendant and not inquire what his opinion was.

Prof, Sacks: Discovery of the opinions is restricted to those

previously given or to be given on direct examinations. But

certainly you can inquire about his opinions. And the grounds

therefore - the grounds for the opinions? Would that be clearer to you?
:For those opinions? It would just change the last word, which is
"therefore" to '"those oplinions."

Mr. Jenner: Well what if you read - it read - discovery of the expert's

opinions and the grounds therefor is gestricted. Just move up your
concluding clause to the forepart of the sentence, and then I think
you will eliminate any ambiguity. Well, I don't know if you'll

eliminate any ambiguity, but it will make it clearer,.

A
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Prof. Sacks: It's improved this draft. The problem we talked about

before remains. [Was then reminded by several about proposed changes
in line 79). On line 79 the proposal is to insert at the very
beginning right after the parenthetical (b) "as an alternative

or in addition to.” This makes clear that (b) can operate inde-
pendently of (a) and needn't have used subsection (a) in order to
invoke (b), and the second change is at lines 85 & 86 strike the
words '"the party who served the interrogatories'" and insert
"thereafter, any party." And that would now make it clear as it
was intended from the start that once the expert witnesses are
identified any party may conduct this discovery. It's not limited
to the particular one who had served the interrogatories. That may

be fortuous.

Judge Thomsen: I move the approval as corrected in these three ways by
adding as an alternative or at the beginning,‘by changing the

words '"'the parties serving the interrogatories'" to read "thereafter

any party" and by promoting the words '"the grounds therefor" from

lines 91 and 92 to ... (just trailed off).

Prof. Sacks: Now, I take it, this is the point Ben Kaplan has made

very clear to me that I should have inserted at the beginning. I
assumed that editorial chagges, clearly an editorial effort, that
would seem to me an improvement could be introduced after the meeting.

Mr., Achesan: We said that at the outset.

Prof. Kaplan: Why is the identificatio%of the expert limited to

interrogatories and why do we preclude asking a man on his deposition
%ho his experts would be.

Prof. S cks: It just seemed the natural way to make clear how it would
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be done. e point is, that the timing here is important, that is
this needs to be donc, as we say, a reasonable time prior to trial,
It has to be done with a view of when the trial is going to be and
when the people will know. Depositions could be going on at any
time, It seems to be that we're better off making it clear that the
interrogatory device is the right device, and the timing is to be
thought about and very deliberate - it shouldn’'t be Just the result
of an accident.that a deposition is goigg to happen.

Judge Thomsen: I think it ought to be the lawyer in charge of the

case and not the man who procuriously attends the deposition or
the party who won't know what is going to happen.
[Slight comment from the side (couldn't make out the voice) |.

Mr. Acheson: I take it that your motion for approval goes for &, b,

and ¢, or how far does it go?
Judge Thomsen: The one we were Just talking about. (sounds like
(a) - but voice trailed off).

Prof, Sacks: No questions have been raised about (a) and (¢) in

the current rule.

Judge Thomsen: (coming back in) so let's c2ll it (a) and (b).

Mr, Agheson: Why don't you do them all, Al. Then that will rest
the discussion., Now - is there any further discussion on the
approval of (4) Trial Preparation: Experts (a)(b) and (c) with
the amendments already added: Let's get all mavttewrs disposed of
before we vote. |

Prof, Sacks: In terms of the correspondence, I think they are,

Mr, Acheson: They'll all vote for it. Now, is ‘there any objection

to approving (a), (b), and (¢). There are no ofbjections. Therefore,

}

- , I
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(1), (M) and (c) arc approved and we'll move on.

Rule 25{c) ~ Prof. Sacks: This takes us to 26(c) which is at pages

26-10 and 26~11. TFirst, let me note some changes that are being
proposed Bg a result of correspondence and that are noted in my comments
on the correspondence. Onec comes at line 169. You'll notice at 168

it says '"the court in which the action is pending may make any order."
The proposal is that after the word "pending'" and before the word 'may"
we make explicilt the power of another court. It would read as follows:
"The court in which the action is pending, or alternatively, on matters
relating to the deposition, the court in the district where the
deposition is being taken.'" That is set forth in my memo at page 3.
That is in response to a point made by Brown Morton. I'm not sure

that I dealt with all the problems Brown raised, but I did see, in his
comment, cne problem that seemed worth dealing with, and that is the
following: 1If you can't have a deposition being taken rather far from
the court where the action i1s pending through the device of Rule 45 -
Subpoena, and we purport to confer upon the witness -~ the deponent -
the power to seek a protective order. But that isn't much of a
protection if his deposition is being taken in California and he would
like a protective order, but the court where the action is pending is
in New York or Massachusetts. This would make clear that he could
apply for the order in the California court,

Judge Thomsen: Then the court in which the deposition is being#aken,

as compared to the court in which the action is pending, h~s sufficient
information to make all (a few words blurred) this type of protective
order. If you want to give the deposition the right to make all of

these - now I'm not saying to make any one of these .. (blurred) you are
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requiring the court in which the deposition is pending to get so deeply
into the case (didn't finish). )

Prof. Sacks: ©Not requiring, Judge Thomsen,

quge Thomsen: You are permitting then.

Prof., Sacks: Authorizing them.

Judge Thomsen: But suppose he acts on very narrow information -~ on
partial information.... The witness needs to be protected against
having certain matters inquired into that he has a right to protection
from, but I certainly wouldn't have cases pending in my court where
I've had already dozens of hearings or fights about various pretrial
affairs or want to have a judge who has heard the case for a half hour
undertake to control all of these matters. It seems to me that we

may be too far, and we ought to think about that. What do you think
Judge?

Judge Feinberg: Well, I think that if ti is a matter that's pending

in the Southern dsitrict and there's a difficult decision affecting
it beforwe you, why, Roz, I think you ought to decide it.

{G#neral laughter.)

JugggvThq@sen: No, the case is principally before the state and a
depositipn is being taken in New York., Now I can't be certain the
Judge Jn New York ought to have a right to pr.tect the witness,

but tliere are some things that he can't possibly know about unless

he does an unreasonable amount of work, and I just want to be sure
whe/ther we mean that the judge inkhe district in which the deposition
is taken may use all of these 8 things. You just raised a peint,

‘Y have both gides, (7).




Judge Felnberg: May I give a secrious angwer to this question. I

think that the way it will work out is just the way that you think
it would. That is it raises matters which really should be decilded
by the home court. Thar the judge in the other district will allow
the home court (biurred). If it raises matters of an emergency
nature someonc being harrassed, who is being deposed on a Sunday,

or until midnight, obviously the judge isn't seeing this (blurred).
I think it will work out perfectly all right, even with the language

you waived,

Judge Thomsen: I wasn't saying he didn't. I just want to be sure we

Ehought it through.

Mr, Doub: bHr. Chairman, I'd like to support Judge Thomsen pore
vigorously than he has supported himself. This (c) is designed to
give the court in which the action is pending complete control over
the litigation. So he's gilven numerous powers here in the interest
of justice and the administration of the case to act. Now I'm
opposed therefore to insecrting in line 169 "or alternatively on
matters relating to deposition the court where (he deposition is
taken'" because that court shouldn't have all these powers that
we're defining it here., I think that 1f we wish fto give the court'l
a power to control a deposition in the place where the deposition is"
taken, we can do it in a subhead of (c) in a separate sentence,
because that's a much more limited power. It doesn't relate to all
these powers at all. And 1f the choice must be made between
whether the court, where the litigation 1s pending, who presumably
has far more knowledge of the case. He's been tBroughtperhaps many

aspects of it in pretrial proceedings. 1If the choice is between
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him and the court where the depositions are taken, we certainly want
to give these powers and make it perfectly clear that it's in the
first situation because we nust assume.that—the judge who's ad-
ministering the case renlly is better qualified to act than one who
knows nothing about if. He's busy; he's told there's a case down in
the District or Columbia and he's told a little about it and he's
asked to rule on whether deposition 1s to be taken in a particular
place, or not, and (blurred) and whether it's inconvenient. Usually
the issuc presented to him is a narrow issue. So I think it would be
unwisc to put this clause in line 169 but it should be deélt with
in a separate sentence - at the end - or a separate subparagraph,

Prof, Sacks: Might I just point out that the problems that Judge

Thomsen and Mr. Doub addressed themselves to, do come up before the
court where the deposition is being taken where that is not the court
where the action is pending in two other places: one is in rule 37
where it just comes up the other way, that is, what happens there is
the witness refuses to answer and an application is made for an oraer
to answer. The problems, I believe, the problems of trying to under-
stand the case are the same, There, the present law is that appli-
cation may be made to the court where the deposition is being taken as
a matter of case law, and we are making that very explicit in the
re-drafting of Rule 37. ©Now coming up in another place - 1ﬁ.Ru1e 30(d),
and I am now talking about the present Rule 30(d), there iz a provision
whereby a deponent or party may in the middle of a deposiition and while

a deposition is being taken ask that it be suspended for time .sufficient

to enable him to apply for court - and he may apply for court an @
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among the things he may ask for, he may ask the court to limit the
scope and manner of taking the deposition as provided in subdivision
.(d) of Rule 30, which is, of course, ougﬁgrotective order provision.
So that we have it now., We did note, within the divisional rule of
55, that this is an authorization to that. Of course, there will be
cases in which the court will itself recognize that it's inappropriate
for that court to make the decision. It doesn't know enough. There is
an slternative quorum and they can refer it over. Nothing that we say
precludes that. It seems tn me, in other words, that this fits in what
we're doing in 30(d) and what we're dqiqg‘in 37 and we're relying on the
judge to recoénize that in some 1nst§nces it is appropriate for him to
act and in other instances it isn't. Unless we want to say he can't
have that power, which is really inconsistent with what we have in 30(d)
and 37, it seems to me that we've just simply got to confer and leave
it to the judge to make that determination. It certainly [lnterrupteQ}

Judge Thomsen: May I suggest another possible approach to this to be

thought out? And that is that it may make a difference whether it's the
witness who is raising the question. It certainly has to be done in the
court where the deposition is being taken. But if it is the party raising
the question then the matter perhaps ought to be raised in the court
where the action is pending because he is before the court and these
questions, suggestions that instead of saying "alternatively in matters
relating to disposition,” whether that be put in there; leave it the

way it is perhaps and add "at the request of the witness'" that the Judge
in the court in which the deposition is pending, may make such an order,
not only in order to protect the witness but require the parties to do

it where they ought to do it and not let them, wherever it may, try to

bypass the judge who 1s responsible for the case.
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Mr., Doub: As proposed here, this would give two courts alternative
powers with the dangerous possibility of conflict.
[Ziys Joiner: I'm in trouble here, too. I m sorry. I don't,understand

quite why we have to put this in 26(c) when the whole thiang is covered
in 30(d).

Professor Sacks: 30(d) is machinery to be invoked when a deposition has'

been started. This is a machinery to be invoked in the middle of the
taking. This is in advance or at the very beginning of the taking,
30(d) can be invoked.

£, Joiner: And it seems to be to me a completely erroneous policy to

address this wild court, wild in the sense that it does not mean pending
court, with power either substantially in advance or for a long time after
t he deposition has been finished. At that time, it ought to go back to the
pending court, I would think. And I think you have all the powers
essential,in the court in which the deposition is taken, under 30(d),

which is a complete cross-reference.

Professor Sacks: Well, I think with 30(c) limited to the court where

the action is pending, and 30(d) talking in terms of a procedure that
applies in the middle of the taking, I think it would be read to mean
that an attempt to get a protective order in advance of the deposition
must be taken to the court where the action is pending. I'm afraid that
would be the construction.

Judge Thomsen: That might be unfair to a witness; it could never be unfair

to a party.

Mr. Morton: I've had some experience with this in the district of

Massachusetts. We ge