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@sshiagtan, DeCoy
- Thuraday, November 14, 1935.
The Conference of the Advisory Committee designated

? Ey the United States sugrams»@gart pursusnt to Act of Congress,
gjbe draft proposed Rules of Clvil Proecedure for the District
éﬁﬁnuyts of thé ﬁaibgd Statea and the Supreme Court of the Bia«v
%;triét of Columbia, in both law and equity cases, met in the
f Conference Room of tﬁe United States Supreme Court Eﬁilﬂing
géan Thursday, Novembor 14, 1955;:&t 10 aiglagk~a;m.
| The faliewing mamhé§s of the Advlsory Committee were

present:

Hon, Willlam D, Mitehell, former Attorney General of

~the United States, 20 Exchange Place, Wew York Clty, Chalvmang

Dean Charles E. Clark, Yale Unlversity Law School,

ﬁiﬂew Haven, Conn.;

Hajor Bdgar B. Tolman, Room 5811, Department of Jﬁs;ieé{
%gwaah;ag%aﬁ, DeCe |

Seﬁﬁt M. Loftin, Esq., Grahan Bullding, Jkaksan?ille, f

| ?m:cma; |

' Hona Geerge @. Wickersham, former Attorney Ceneral
,; of the United States, 14 Wall gﬁreet, Hew York Clty;

B Profs Wilbur H. Cherry, University of Hinnesota,

ﬁinaaaﬁaiis, ﬁinn.;

| Eraf; Araiatea& Ha Debi&, ﬁniveﬁsity sf Virgiaia,
 Charlottesville, - Voo 3 |




Robert C, Dodge, Esq., 53 State st}.,,,» Boston, Mass.}

George Donworth, Esq., Hoge Bldg., Seattle, Wash.;

lipnte W, Lamann,'an,; Whitney Bldg,, New Orleans, La,; -
Prof., Edmund M, Morgan, Harvard Universitj Law School,

;‘Gambridge; Hass,; |

| Warrsg Olnsey, Esq.,, Balfour Bldg,, San Franclsco, Cal,;

Prof, Edson ﬁ, Suﬁéerlaﬁd, University of Michigan, Ann

§5Arbar; Mich, ‘|

:’ There were also present the following 8entiamen? at

é%the 1gv1§atleh of th§4kdvisory‘65mmittee;

>_ | Edwaré?H; Hammond, Eaé,;'ittornayg Deparhént of Jﬁstieé;

%iWashingten, DeCys} | |

| 'ﬁeland L, Tolmani, Esq;;)begartment af.Jugtieag

Edward C, Jaegeruan, Esq., Assistant to Deaé Clark;

James Willlam Moore, Esq.,, Asslstant to Dean Clark;

;Ferdigand F, Stone, Esq., Aagiatant to Dgah Clérkg '

RULE 2.




(The Shorthand Heporter's Note Book No. 1, gav§§i§g
g;%r‘ #itohell's opening statement, snd the discusaton by Dean
é.ﬁiark and others of the Bupreme Court Order and the Aet of
§;§§a§g§ss and alaso %ﬁg»ﬁragagaﬁian‘gf the Tentative Draft, and
% also reforring o Rule 1 of the proposed Rules, was left by
é 2&&&?8??5&%& at the Supreme Court Conference Room, aﬂﬁ will

\Eha¥é to be inserted lator. It secupled about one snd one=

hals houra of thé morning seszion oft he firat day--the flrst

hour and a helf. The Stenographer left all the noteebooks
there throughout the Confsprence, and dld not bying any eway

untll Conforénce was concluded.)




RULE 2 (CONTINUED.)
Mre Wicksrsham. "All distinctions between aebions ab
law and sults in squity are aﬁéiiﬁhﬁﬁgﬁ‘gﬁﬁ that iscoupled
}%itﬁ'ﬁﬁs'§@@#i&2§n-ﬁhgt hgrﬁafﬁeggggﬁgz be but one form of
;eivii actlon. |
| ’ Loan Clarks. Hule & says, ”élljﬁiaﬁinaﬁisaa %éﬁﬁaéﬁ
g.gﬁﬁi&na;%ﬁ‘iaw aﬁé sulis in,%éﬁigy; and in the forms of actions
%lanéthé ﬁéﬁ@ﬁiﬁa and procadure thersof, are abollished, and
éihgrsaftar there shall @a but one form of eivil actlon.” That
%éseeﬁaé Lo us te be lang:age that had been generally usgé and
iéiﬂser§§ete§, |
Mire Loftine You have provided in Rule 1 that it 1s to
f%a§§l§'iﬂ;%hs‘?aée§ai ﬁigtgietAﬁaasts; and it seens Lo me that:
%%ths way you have done 1t lis to gge&ifg what eourts are govarned
ghythﬁgafﬁlﬁas I agree with ﬁ?;‘ﬁiékﬁyﬁhﬁﬁ‘ﬁggt thet 1& the
ék&gﬁﬁaﬁﬁ'ﬂf the whole areh, and E_izka the asﬁgaé form gf' |
gﬁ%a%&&&&ﬁ» 1 do not want tp go into g?ﬁﬁisé,wﬁxéiﬁg and Betor=
imi&a ﬁgae% proceadings: and I think 1t 1a best not to apell
ffthings out in detall, or you may spell ‘too 1lttle.
| Hre %ﬁﬁaﬁﬁ* 1t says, “ﬁll éiaﬁiﬂ@ti@ﬁs %@ﬁ@éﬁﬁ asﬁiaﬁs
'égﬁ lasw and suits in eguitg are &b@li&hﬁ " ﬁ%ﬁ, there ig a
; dlstinetion &ﬁ.eerh&iﬁ matters provided by the Constitution
éaf the Unlited States. ¥e %Eﬁﬁﬁﬁf afréaﬁrsé, amend the Con=
sﬁitﬁ*iaﬁ hare apd %ﬁk@ aaz af %ﬁs ﬁsgs%iﬁutiga tﬁs things

. that are ??@%ﬁgﬁéﬁ ag,iﬁg ﬁuﬁ y&a Eﬁﬁlﬁ gava a ggalif?@gt&sﬁ f'
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z.as to that. When you say all dlstinctlons are abollshed, you
4:1n§ﬁde a lot of things that are matters of prineciple and covere
- ed by»tﬁg_Caﬁst;tutien. You could say, "All distinctlons are‘
'iabelished,‘exgept a8 otheéwigé pravidéd in the Constitution

;af the-Uﬁrtsd States.” |

;‘ _ Mrg Morgan. Would tﬁat not be a matter of Interpreta=
Zétian anyhow? |

S' Mr; Mitehell. lLater on 1t could be pravidéd'by proced=
;ure; | |

| My Leménng I do not sée how you can abolish all dls-
:tinctiens between law mdequity. I meen, so far as we are
iendeavoring to s ecure one form of procedure, that might be
%dane; but the fundamental distinctions between a law case and
a suft in eqﬁiﬁj mﬁst rémaln*

t | Mr. Wickersham. That general form of laﬁgaage*gaes :
ibaek to 1848, upon the adoption of the first code. It sald,,
‘i"thera shall be but'ana form of action for the redress of wrongs,
iwhieh,sh&ll be denominated a civil action." It does not say
iﬁhat allﬂdigtinctians between the prinelples of law and those
Zef‘equity are abolished. It 1s only between Uhese forms of

| procedure, and substituted for the farms heretofore prevailing
there s to be one form éf elvil aatisn"‘fhgtiia the;theo?y |

¥,&n~whgeh #he ca&e legislatlon has baenvpagaed.
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Hre Lamann. Vhy not say "All distinctions between
actions at law and suits in equity."

Dean Clarit. Well, if you want te put in a proviso. Of

i eourss, as Gens Wickersham has aaid,_there 1s a distinction

i going back to tﬁe bégign;ng of tha Géde. The presentiﬂaﬁ York
7 form 1s only slightly éhgage@ from the original. There 1s only
" one form of actlone New; I should think 1t preferable not to

 have any proviso; but we could perhaps use thls forms

iiﬁya?iéeé, however, that the right of trial by Jury as ﬁeclggei

%0 the partids

éiby gommon law ah&ll b §§?Sé?ﬁﬁﬂ/iﬂ¥i$§ﬁt& uﬁ;ess waiveﬁ, ané
may be ordered by the Court, as herslnafter provided in these

| rules.”

That would not be denylng the right of trial by Jury.

iips Wiokershame In other words, hévg'thsl§§g$%1e§af~

%ﬁ@i&ﬁ tha power giwea by ﬁhﬁ stntute?

Hye Horgane It seems to we %ﬂgg thet 1s a useleas

i‘gravisaa"ztfhgs boen = in§$r§ygﬁeé under overy code adopted

Hr. Dodges Tho dlstinction between actions at law

%ﬁaé suite igyﬁgﬁgty,‘ﬁa far as the §iéaé§agé are concerned,

law In the fact that thd sotlons at law had to follow acere




- taln faré, and a man was not sentitled to the rellef he szaxmeg
unless it was clalued in a certain form. That was the differ=
:_aaga, aa.faf as the pleadiag% were aancnrnaﬁ.

Rad 13 we sald all éistiuctiensbeﬁw&eu aections s t law
%%aaﬂ suita in aquity are abalish&ﬁ, 1% might possibly be gﬂ%ng
;ztaa far, in that it diﬁ not hit in tarms the very thing we are

féaaﬁeavar&ng L0 &ﬁﬂﬂﬁ@ll%h#

I have drafted semathing her& very hastily, but I think

%éit expreasea the funuamenﬁal thing that we are trying to aceom=
;gliahx‘ | |

| "the term 'elvil astiana' sball apply aqually

seeking
to grneeaﬁings in/the relief of ceurﬁs af law and
those seeking the rellef of courts of eqaity, ao-
cording to the distinction hﬁretafarg existing §é~ .
‘tween courts efrlawvaaﬁvsaurbg nf,aquitff ﬁil d&fﬁf
féranass in pyoaedugég inﬁlu&ing the requisiﬁe'
pleading betwaan actions neeking éelia: to bav
grantﬁd by ecourts of 1&@ and those seeking reli&f
of ecourts of aquity are abalishsé, wibh the exeept-t
lon of cases whera the rellef sought is anly 5uch T
as ﬁh&ll entiﬁle the parﬁy to a trlal by jury
I think that 1s'the fun@amantal thingg
ﬁrs éitehalla‘ ﬁaesrding to the mere transpasitian, it

“ aetlons
5 3 -fiu law and suiﬁa in

~aaolishaa all distinetiana betweeﬁ

?ﬁq& ity; an@ 15 ‘would aa;n; “All axatzmtima tn the f*m of




g{s w"’gf\,@

. prpoadurs between setlons at law snd sults In eq ity sre abole

’ 1&%&3&#{1 would you have 1t that way?

%ér» Lemann. I %hing that 18 as far as wo are aubhopre

| izad to ga under the statute.

~§¥&§1§§§§&;i a1l distinctions in %&a’fagw of aetiéﬁé,
;iﬂ the §ra§%ie& and procedure; arc aﬁalighéﬁ* snd horenfter
?thg?e shall be but ene form éf ﬁivil agtiaﬁ;“‘

| Dean Clark. When you eay %ﬁas, there are s&ﬁg fﬁali%ieé_
E%ﬁﬁfé‘ﬁﬁ be considered. 7Thls general languege 1s the ianguags
~ that has been followed for y@g%a, and 1t 1s now eg%éﬁlisﬁééémnz
:ﬁat a0 much in Hew Ha?ﬁ,:$§§‘variaus reasonsg bub 2& States
isueh'aa'ﬁinﬁesats, ﬁ&lif@rﬁ&g,,cennectiauai and so sn;n

In other words, I think we have authority %ﬂlgﬁ that fsﬁg
gﬁﬁee we make some other modiflcatlon of that, the questlon of
;iut@?pratatiaa iﬁﬁﬁﬁiﬂt$1§‘§?§$€§,raﬂé it %eematga 0ma &hsé the
%ﬁaﬁu&ai and probable gan&lﬁéiﬂn to draw 1s that the Code ex=
épr@s&ien goes too fary and 1f the éaﬁe szgraaggen goes %an.»
éfar and our rules are Lo be construed as Indieating that we
f%hﬁﬁgh& gé, I think we are in s végy unfortunate situation.
égéu will aaﬁiee that all the way through I ha§§‘at§ﬁm§taé‘§é
fééa awey with the words “law" and “ﬁqﬁiﬁg;”' I have tried to
Eaaka 16" Jury dooket"™ and "nonejupry ﬁ@ék§§g§ aaﬁjin the matter
iaf walver of Jury trial s poraon eaﬁxg§§ﬂh£s é%ﬁggiﬁﬁﬁi&ﬁ&l

,frzghtl But 1f he does nothlng the case goes gﬂtﬁm@ﬁiaally,ea




| e
éthe non=-jupy docket, without reference to whether it 1is law
?99 equity.
| How, perhaps all of these qna;ifiéatiaas might be'&aé
sirable for some reasonss But the diffisulsy ts that 1t is
%n&ﬁ tba lsngusge that has been iﬁtﬁrpretaé, end as 1 say, the
'%Questian will immeﬁistaly arise, Why is not the well knawn
;language useé? éné it seems to me that the aaly aaaaeria'
?that we thought the Code 1snguaga is goling tec far. Andii
ithlnklfhat will be a great ﬁiafartunsg That prevlsian has
?baan/&gggiituaisnal oveyr and av@r agaln in tha Code Staﬁeama
that we can go that fary and I thlnk we shoulds

iire Doble. You do not ﬁhmk there W1l be any poss 1b11-
1ty of :aiaunderatsanémg of this thing? '

Bean Clark. I do not think so. DBut agailn I wuld

say that, "The lady does protest too mueh. ’ Iﬁ 13 golng awey -
from lenguaga which has Easn thoroughly eanstrueﬁ& ﬁaw, thié
is a resl question which has caused eansidersble diffieulty

in ﬁhe courts. In Hew Y@yk,rfar axampla, ths court sald

’that ﬁhﬁ funaamantgl dlfferenees could not be abelished, and
ths case’ aheuld be ravarasﬁ nnleaa the jury trial n&d veen
reslly walved. Thare hss been so much past észicalty about |
1te I hate te start new lang;age whieh wzll, perhaps, bring |

up ths aié : 11 over agaia‘

ﬁr; Babie, Iﬁyaaéer if the Rep&rter has nah éang

exaatly wha% he was ina%r&eted te és? As I reeall it, when I g%§
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E%asking if this should be ehaagéd, he sald this language should
ibs used in preference to new words, even 1f 1t might be thought

%»the new words would bd more a?pyﬂpriaﬁs;

Hp. Mitechell. Icame from a Code State, and the ve

would never be any quesation In my mind as to what 1s meant.

It means to abolish all distinctlons between law and equity

in practices

Prof. sunéeriané, Would 1t complicate 1t at all to

i,g&y ariginal distinetieaa”? Would that not make it cléar?

Hpo Wiekershame Would you not at onee ralse a ques=

%tian? ~ You have got the language that has been used since
%184$‘ Hows 1t has been construed maﬁy tié@ﬂ; éﬁd as I sald
§st our last meabing, and one of the %hings thatbz have esﬁe
:ztandeé with the Amerlecan Law Institute was that the language
éthat has bean used and has baen tharanghiy eﬁﬁatrﬁea would
iraisa no guastign, but if you gubstiﬁaﬁe for that some other
ilaﬁgnagﬁ; th&ﬁ would at once rél&e géms line afvéisénssisn

in the courts. After all, this 1&nguagé s now ihéé@ughly

understoods The law authorized t he Court to unite‘hﬁa,generai

;rales'gavarning'praaﬁiﬁe anﬁ procedure in law and»ﬂéuibg'aaaes5

80 as to secure one form ef elivil &atian. Eitaw, m exerciﬁizzg ]

Bhat pawer it is p:apaseé ﬁs ssy &hat all éiatinetiens bstwaen

suits at law anﬁ in eqnity are abalishad, hﬁreaf%ar there
That is whit the

shall be § ¥ one form of clvil action."
Gangrags’@mgswareé~ﬁsay&aart:$@:a&a And the simpler the
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language the better 1t will be, 1t seems to me; and I am
afrald that 4f you quel $fy that language you would open up
new Ziﬁﬁé of interpretation at onece. 4And this would sccomplish
- the same thing as the Codes, beecanuse there the 1&3@&&%@ is ﬁhs:
Bumee N
~ Hee Dodges %a‘far as ggagﬁieagief the éﬁﬁ@fsﬁaﬁes gﬁé
é&an§@§aeé; Just as Attorney General Hitohell sald, wheve this
glgagaagﬁ has been Interpreted %égés i narééuét gﬁaﬁ% iﬁ at é&le
;gnt I was thinkling about that New York case to which Dean Clark
"haa raferrad, and thinking of ﬁhﬁléisﬁsieta oy eiﬁsaiés in |
;whieh the Qgéégyyae%ieﬁ was not gafﬁieaiﬁ?&y.fgmiligrg" aﬁé i
was afrald that 1t might result im decisions $ﬁ§ﬁ§£ﬁ% along
‘the lines of that New York éssiai&a, md %hiaking that way, 1
‘ﬁhﬁﬁgﬁt perhaps a little more careful ﬁefiai%ian ﬁighﬁ §r$vant
any gﬁaatian on the subjeet; of course; this language hes
receivad interpretation In many States. 4 | :
dre Dobles Those 3§§%§$‘h§?a gegfﬁétgﬁgast %ﬁa@&&i#ﬁé‘i

to the new viewpolnty oand you btake Virginis, which is a coms

mon law State, and Nerth Carolina, whieh 18 a Gééﬁ&%ﬁﬁ@;»gagaé;
after llstenling to thls diacusston I am ‘nelined to think %ﬁat;
you had better let 1t stand as 1t 1s« T think you eould exe |
press 1t in language that s better. %%ﬁﬁié&izzk i;agi: ezmg*g?
§9iﬂ§ is right, ﬁﬁaﬁ’i%r%s-€ﬁa ‘usual §§§?§§7i*7‘ |

one @111%;hink aagtﬁxag ?evalatiaﬁs§$ is %ﬁ%ﬁﬁ@ﬁﬁé hare ir yau
uge that laagasga; J e ah
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‘wuld eall equitable has gone on the Jjury calendar, it is

iquite easy to take care of that. YouISee, I an trylng to
imake the procedure as much autqmafie as I éah;‘ And the real
‘dlstinctlon now is between jury cases and ﬁen-juryfeases. And
;that 1s why I éant to get away from the old termlnology; and
iif you,ﬁrovide that all former dlstinctlons are abolished,
does netiﬁhat impliedly say that there are two kinds of sults?

| %?, Lemann,  The court sald In that %ery easevthaﬁv |
fthe fundamental_distinctians:between law and eQuity,cannot be
ignored; and this 1gﬁguage'hss’got to be eenstrued,ln a way
'whieh its phraseology does not necessarily imports ané you
Eggy that the eourts have so construed tt;

| Dean elgrk. 0f course, we get into quegtions of dls-
itlnetIBRS‘baﬁwean'gétions at law and 3uitﬁrin gQﬁit& bélng
‘abolished. The questlon of substantivsfn@®® is a differenﬁ |
thing. But there 1is no reasan why the right to an 1njunetion i
Eshould nat be reeognlzed the same as before;  these ramedies( |
are naw’gaing to be glven by judges who aﬁé~appoinhedito“ad- |
minister law and equity. -*hat 1s, the questien of snbstantiveér
?righta depends on histary. Wéll; Very likely, even there one
Ethmg mey be establlshed by legal evidence and another by
>tequiﬁable;/ But that 1s a uaage whieh comes frcm history. And

T have 1lived In States, as many of you have, where the distinct

lons havefbeénfabellshgae:»:$n~my“ewn—sta€é;‘fh§ questlon does

uatreama,up,‘sxeepﬁben‘a”gbﬁich:£ar'j§9§]tria1;’—an&'I think
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Ta procedure of that kind could be worked out.
| The sults run along exactly the same way, whatever
mey be tﬁaréubstgntivﬁ right itnvolved. If a party clalms a
'itéiél vy jury, be has Lo file his elalm W thin the time specie
gfﬁeé* 1f, haviﬁg £3led 1%, no one wmoves ia'aay way the judge
Fééés_aat gﬁﬁkgg&hafe&se from the Jury list;} it would be trled
iby the Jufy. Ifg‘ha%evsyg ﬁﬁe Judge of his own motleon, or a
;party moves, to s trike 1t from the jJury 115%, then you have
fa quaatian ralsed, Of ¢ourse, the judge's ﬁacislan is subject
to your righ* of appeal, |

;Mr.:Lemannn The right of sppeal 1s the sanes

@rg Horganes The extent of review may not be ghﬁ;ﬂﬁﬁéf

Mre %igkarshamg Then you have another teost, a con-
étinaanee of the fundamental dlstinctlon betweon what was an
f&atién at_iaw and a sult in aqﬁiﬁyq
| .Qean; Giarka Well, there are only two péssiblé limite
igtiaaa‘ | o | |
| %r;&Lemaﬂn; You have abolished all éistiaetiang?

correction
gra Loftine I am subjaet wt@/h&% my un erstanding -

‘éig that by a aansbitutiaaal pravia%aﬂ in Connectlcut the 8 wupramé
EGaurt ﬁhare,ghall review only m&ttﬁrﬁvylrla@a! Now, I know - .
';khat in ﬁinnsaeﬁs,étha~a&5& would hﬁ#erésan of equi%? eagnizzﬁe;.
igﬁ review the facts w1l be open, just as thay‘aré In Massachu~
;aattgt 5&% of course, thore agaln, under the ﬁﬁﬁ%?ﬂ ??Qﬁﬁieé’;

!h@y take acecount Gf ﬁhs fagﬁ ﬁha§ tha juﬁge haa sean thﬁ wite




63

:ﬁﬁﬁﬁésiﬁﬁirﬁhﬁﬁ give a g§é§§ géigha o thabt, bub it la oot
given the same welght as a finding by e Judge In a Jury enses
and it_éaeé not make any difference 1ln Yew York or Minhesots
;iﬂ-tﬁé oxtent of veview, 1f you have this provision.
; Qéaa'Siark; I %aisk'ﬁﬁgﬁé should be no difference
in thﬁ~axt§a§¥a£ raview, ﬁﬁé I think those States vhlch seo
.¥§r&§i§e hove the move gorrect ldeaj because I think it 1s une
;f@?ﬁnﬁgﬁa for the appellate eourt to have distinetions. But
3i§ iz sulte gagai@ie, as thege various provisions show, to have
?ﬁhﬁAﬁﬁﬁs forwm of ?éVi&ﬁ; That 1s, %ﬁéﬁ 1a not & necessary |
 1lmitatlon on %ﬁﬁ;ﬁﬂlaya'ﬁazgg hers. The extent of review is
‘not a liaitations
| Hyre Wiokershames I¥ soems to me that 1t 12 wost import-
¥aat that we follow the laaggagé that has bsen §$6§1f§? nearly
;a century. Despite that lenguage, our judges are constantly
ié@ingingrla,éiffﬁﬁﬁﬁaﬂa in the proecedure; and 1f y§ﬁ>m§aify
%ar weaken 1t at all, yéu wlll expedlite tﬁgt”t&n&éaéglgﬁggh
;§$ﬁ&§s up, ﬁﬁieh makes it almost %ﬁgagaibla for the guége to
ia@safé ﬁﬁe 1dsa that Zhe old ﬁisﬁiﬁﬁﬁiﬁﬁ has boen merged Into
one olvil netlon, axcept whore the trlal by Jury s involved.
f %ﬁ* ﬁéﬁgai T wonder 1if that pulling eway could not be

‘avolded? A% any rate, es you get furbher along the 1ine in

_étﬁ% &ira@tiaﬁ'ﬁgg'aﬁﬂulé #0y 1 1% could be deflined more spec i«
.;riﬁglly and move a&ﬁyﬁaggig'@haﬁ the 1dea wes. This language,

taken from the Code %ﬁaﬁ%ﬁ, is open to manlifest ﬂ%ﬁﬁﬁti&ﬁriﬁ




?Gertain a#eas. It speaks of "forms of actlons". Now, tle
%only eeu#ts that have forms of aectlon aré the common law courts.
;There 1s no form of action, strictly speaking, asppllicable to
ieeurts ef eqﬁity‘ |
’ Desn Clark. Massachusetta does.
Mrs Donworth, Does Massachusetts have the old form?
Dean Clark. Hgt'in én equity sult. |
Mr. Dodge. What I‘say-is that "forms of actlon" applles
éta actlions at law, and not sults ln equlty. And vhat we are 4
~ really déing 1s to say that the old forms of actions at law
" ‘shall be abollshed; that the pﬁacadﬁre' in effect should be
?fellewad in courts of equity. So far as forms go, they apply
to methods of pleading, and there w uld be no difference In ﬁha
 right of trial by jury.
: Dean Clark
Mr. Wickersham. What/®s has in mind 1s the langusge
adopted in the original Fleld Code in 18483 |
"I'ne distinctions between actions at law and
“sults in equlty, and the forms of all such actlons
and sults heretofore existing, are abolished."
Dean Clarke. That 1s correct. |
Mr. Wiekaréhame Now, parhapsﬁthgt will meet your
thought, That was the language that was 1n the original Fleld
Codes It brings out what was in Juége Fleld's mind, which is
what you have referred to=-~that ths?a were actions at law, dnd

sertaln forms of sults ;a*aquity; qﬁé she'§a$§esé was to ab@lléﬁ




~the distinetlon. 4nd so he ssld, "The distinctlon bdween
mctlions at law and sults in em ity, and th@‘farms of all sueh
~mnotions and sults hevetofors exlisting are abaliahaé; there
V:ahalz be hereafter but one form of sctlon, ﬂbieﬁ.aﬁall be denome
;iaate& a civil action.” |
| | Dean Clark. I think you are right, end I em ﬁgelin&d
%o Ghirk now that the older form 1s all right.
ﬂ %r; Wickersham. He was dealing with the @r@bkem zn
?tﬁa netional fleld, anﬁ he was inaugurating the great reform
zaf merging law and equity all over the country, and z}wiEZjihat»
¥3sm@ of the provisions seemed to me very eleariy»thﬂngﬁg’eut;
i  Dean Clarks The preaent New York Code haS:revekkﬁﬂ‘ﬁhﬁf
azﬂar a little. Tnis is the present ?aﬁe; 1t says, ”ihs§e ﬁgi
e aly one form af eivil ametlion é& law and equity\>gad th@ fenmg\
ef those actlons end sults have been abolished." %” f%
| Ais & matter of fact, we In drawing thzs up atartii auﬁ ;
ftleh the quesation that there is only one form of civil ae&ien;
fI am inelined to think it 1s safey 1f we follow thisgengfrz |
;rbyn, which could emslly be In the present New York farmrm &né i

iths forms of those actlions and sults have been ahaxishqﬁ.?

¥rof. Sunderland. Is the New York form failaw§§ §y a
giargs group of States? ’ i o
| Hps Wickersham. The form in the original code I thinki
|

Ewas; later on there was a modificatlon made. ,j

Dean Clark. 7The original form was fuilaw&é¢ In 2@ 93
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: the Code States--in four of them, Arkansss, K: tueky, and two
others, ﬁiaeg expressly presarved the dlstinetlon between ne=.
tions at law and sults In equity, although in othey resys cts
they made changes. But In the other code Stateg--Minnesota

| and so on=-=they enmebted the original Field provision.

| Hre Dodges I think if you will compare the Fleld def-
) ;f%ﬁi%-iﬁﬁ with the statement you s*éaei from New York, I think you
'will £ind that the Fleld statement is accurate but the other

is not. The FPleld statement uses the word "form" iIn the p;'&paﬁ
_senses and the New Yok sode confuses the form with the metlon
itself. 1 think you wlll the Fleld statement 1s much better.
| Dean Clarks Of course I am perfectly agreeable to mak-
ing that change, 1f 1t 1s betters Of course, that is what I
am after. The only reason I follewed the New York form 1s that
I think its signifleance was pretty well knowni sand we could |
 make 1t more direet. But I think If there 1s any question,
‘there 1s this part of the Field definition that I think we ce
rivark over; but 1t 1s a statement of a distinction contalned

in the Pederal procedure. The Fleld code says, "fhat t here
ﬁaali be hereafter but one aection for the prevention of private
‘wrongs." 8Shall we say inastead of that, "That hs#aaf%_er there
shall be but one form of actlon." | |

" lr. Donworth, The only objeatfon I see 1s that there
18 a variance betwaen New York and other States, g‘gé_‘ih might

~ be sald that there is a difference to be uade In interpreting




this language and that of Hew Yorke
Hre Horgan. Hew York has gone sometimes liberally and
somotines ﬁﬁﬁﬁé??aﬁi?é;? in interpreting that langusge. <hat

;#sss of Jackson ve Strong I think wes a temporary aberration.

51 think theyhuve got away from thate.

“ Mprs Mitehell. Of course, there 1s one situation that
é%@ heve. That is, that under all éf the statubtory codes it is |
fa question of gtatute. Now here, the way we pram&lggt@_ﬁhs |
rules is the way the eouritsconstrue them, and %gg are going to
faénsﬁrua them the way %héy want to. X t&ink you can depend on
xthg gourts to go the whole way, 8o f ar a8 forms are eoncerned;

‘ ?an& you do not have to be as sareiul about that as éa might
Ehaﬁe to be 1f we had a atatute. The imgragaien 1 have, after
éal},'sa far as the rules are 5anéerne§, ia that we kna% what we

‘sanﬁ; and we are not at all ianterested in 5ﬁyle, I wonder if

we cannot refer thls back to the commlttee to study the. ‘warious
jstakemsnta and come back at our next wmeebting with a finsl recom=
 mendation as to the form.

| I will entertaln a motlion, if anybody has a motion to
%tm&ke,

f | Dean Clarke. i#ay I just ask one Quesﬁienz I was a

j 1ittle troubled on the original Fleld language and on the gast

? history, and that still troublesme e 1itt1a@ Hay be 1t 1s not

? worth mentloning 1t, but I will explain 1t:  The Fiala 1angaag§

? iss
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"ihe dlstinetlion between actlons at law and |
sults In §Qﬁiﬁ§, and thsjfarga of all such ac~
tions and sulta ﬁgréﬁafara existing are abélishsd.“
How, in Naw York lé 1848 therse 1s no guestion that
‘é&herg ware lots of fﬁéﬁs of actlon existing. Now, in the
ijﬁszai ?¥a€é§$?§; Iwas a 1lttle troubled about how to work
i%hat oute | | |
| , E#. Wickersham. Well, take New Jersey. A person brings
5,@ sult In ﬁe@ Jersey., He will flle a deelaratlon, modifled
gihy the Hew Jersey practlce, and 1t wlll be a aeeiaratian in
| assumpsit. So yoﬁ have in New Jarsey Just what the ?ieié sys~
. tem has. |
| Desn éiark; Well, In w rilng out what the present
¥ law 1s, we were troubled a good desl to define the prasent
§ system of union; becsuse under the Mquitable Defense Act, and
f the Act of 1015, you have a hybrid, |

h 1s a unlon of
g law and equlty*  | | |
| Mres Wiekerkham. Under the "Comptrollsr Aeck, you
E st111 have these varlous forms of action; and you are estab-
lishing here a new uniform procedure for all actions In the
; Paederal courtss Have you not got Jjuat the problem before yaﬁ;
. that Pleld had in New York State?

g " Mpe Morgans Do you think it will be necessary to use
the ;hrg$a ”hﬁré£a£gre exlating"?

Hre Wlckersham. It 1s not necessary* You are in-




: sugurating a grdat reform. Of course, it 1s not necessary to
 use that language at all. But does it not emphastze the ehmgge
; you are makiag?' You are meking a dlstinet éaparzuie, and you
; are departing from things heretofore existing.
| Hre Charry. Rule 1 makes a ahaagé in the system, and
these forms of aoction have not éxisted in the Federsl gyatem.%
Now, Rule 1 gets rid of that. 1 should think "heretofore |
existing" would be in the State. Now, there is that differw
ence, as compared with the sltuatlion here and in New York.

Mre Wiekersham. I understood that Dean Clark meant
- Lo combine Rules 1 end 2.
Desn Clark. Well, that 1s another question.
iirs Wickersham. Well, if you do that, the objeetlion
- whieh is made would be done away with.
| Dean Clark. 1 understood lir. Ekerryja question was
| that 1ln the Federal system there wewe dlstlnetions between
actions at law and sults 1n equity. As a matter of fact,
1t is the situation now that there is a subataentlal diatlaaﬁw_‘
- lon between actions at law and sults in equity, subject, how-
| evor, te'futurs combinstions. I think we nowhave = suffisiaﬁtz
rumber of aambinatiaas to shock the 0ld common law courts.

| Hr. %i@ksraga&;_ But after sll, thore is m great dla=

tinctlon betwesn actlonsat law and a b1ll in equlty.

Dean Clark. If you declde to make the change, 1t ean,

| of course,us dones
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Mr. Tolman. P14 I understand correctly, Mre Clark,
_ that as a matter of faot, we want to stop courts from trying
“to make new ones In the future?
i Dean Clarks That 1s correct.
ip, Tolmane In obther wrds, I am inclined to think
| that we want to stop Federal courts from making distinctions
’vhéﬁwaen the two in the fubure, involving the seme idea, but
which have never been mde by any court in the past.

Mire Lemanne I move that the two of these Rules, Rule
1 and Rule 2, be referred to a committee appolnted by the
 Chalrman; and that we take a straw vote ss to how many feel
' that there should be some change. |

lire Mitchell. BSuppose you put it in the form of a
motlion, and that will allow it to be voted upon.

Mre Lemanne I w11l offer a motlon that the language
be adopted as it now standse

Hire. Mitehell. Is there any second? |

Mre Morgan. Rule 1 1s stated in two forms.

Hp, HMitechell. 1 was golng o ask lip. Lemann to res&rieki
thet motilon.

Mre Cherrys 1 second the motione

CHre Hitecehlls Is there any further discusslon?

Dean Clark. The present language does not necessarily
- mean that évers word shall be continued, but jJust the 1dem.
| ﬁrg»ﬁiﬁehaiig Bub I{ﬁa@éygﬁﬁgé that before the thing
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is through we will refer the whole thing to a eems‘tz’ss on
form and sﬁﬁfza; y and so we Heed not consider eutting out
words now. | |
Mrs Cherry. The real idea is that we should confine
ourselves to adopting the theory, and as Judge Olney has
suggested, not try to spell thls out in the exact language.
lire Olneye Will you read the full definitlon?
Nre Wickersham. Here 1s the definition: |
"The distinctlion between actlons at law
and suits in equlity heretofore exlating are 1
gbolished, and there shall be hereafter but |
ona form of action fﬁy the preventlon af-privagg 1
wrongs." | |
Nre Olneys Now, with the single exception of those
words "heretofore existing", that, 1t seems to me, eovers
the case and any objeetion I might have to a different worde
| ing. It removea the objeections which I have in my mind te

Bule 2 as 1t now roadse

‘Mps Donwerths - JF eourse, Mrs Fleld could not cover
eases In bankrupteyand admiralty, and ths refore his definl-

tion did not cover those. When you speak “m%ians in ?eé-r

eral courts" you get Into a broader fleld.
&iy idea tmuld be this: That the ?i&&d éefiaitién,
mking it aanf@m to ‘E:iza polnt I km's?e ﬁaxzi:ianed; be adopted,

mlgas the iiega;stgr g&g&i;iw ;;ggfe;;' ﬁ&iﬂ?@ rs af the egmikﬁaeﬁ
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f£find that there iz a better phraseolagy in some States, for
instance, Hinnesota, which wlll get away from the possibly
narrow construction of New York. That would be my 1dea.

Dean Clark. I am glad that Mr. ﬁnﬂm@rth.braught that

Vé out:i". - In that Strong sage‘griVata rights were 1@&91?@&;

aﬁé 80 wmany cases are United States cases that we did not
think we could wse the expreasion "private rights."

Now, as I sense the diseussian,yénage Olnsy aﬁd’Mr.
Donworth asre 1n4agreemant§. I think Mr,AQedgs may have seée
different 1dea,,a§/g:s:§%13 feel llike stgnding up for the
Magsachusetts practices. |

Mr. Dodge. Not at allj I am not concerned with that.
But I am concerned with the attempt to do the impossible.
?efy recently the Court of Appeals of New York sald that &eu j
cannot abollsh fundamental distinctians, We are nmk saying
that we can gbelish fundamental distinctiéns; and my object-
ion 1§ et sl mply because we eahnat aecempliak wha§ we state
there. It cannot be done, and you are golng to give rise to
litigationq | | |

Dean Clark, All I had in mind was as to the form of

- wording.

| Mr. Dodge. I will vote against 1t on that groundg‘
Mr. Mitohell. It seems to me that the rule mrs stated
hsre better staﬁe; the sygtggg' I cannot saa,mya&lf how any

@ritiaiam,aanlhé'aaégg:ﬁiﬁh the exception of the ons vhich
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Yirs Dodge has made, and he makes ths point that the wording
fs the absolition of all dlrferences in substance between law
and equlty; and that depends on what you mesn by "actions"
and "sults." 1If we wers dolng 1% £&§ the flrst %i&e;.wg
would word that slightly differently; but 1t seess to me
that this wording can be thoroughly undevstoods If we are
attenpting to make this change ié the differcnce between
legal rights and equitable rights, we had bs#ﬁ&r stick to
. what we had in the pasts I 0 not think any lawyer would
| assume for a mlnute that we are atbempting to sbollsh the
éiatiaeﬁieé batwaen lséai right# and remedies and equitable
rights and rag&éiesi And jua& as Dean Clark says, this is
the difference between mctlons and sults. It is not the aﬁas
stance of the thing, but 1t is the form of procedurs. |
Hirs Lemann. I was wondering what the Cireuit Court
of Appeals would say, or what that court would do with the
first appeal thaﬁ cnme %efgre them in what would have been
an equity case.
Dean Clark. Jdsaning as to the scope of revieﬁ?

Hre Lomanne Yes, as to the scopé.

Hpe, Mitehell. We have no authority under the statute

a8 to the scope of revisw.

Hye. Leésﬁnm :ﬁeéi,gnhea ﬁhe‘aasé comes upy is 1t & law i

ease or an equity case?

Dean eigrkﬁd I ought to ésy in a1l f@iraaaé%ﬁéaghs
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sommlttee that later on I will ;éﬁt in a provision which I
hope will be gonsldered within the scope of the committes.
I have qulte forgotiten Just the exact practice in NewYork.
lire Mitehells ire Lemann?
Hrs. Lemanns I really meant to pmesent your point of
view. I really wsnted to know if this language should stay
bere. That 1a what I mmnt by uy motlion. |
Mpye Cherrys« I ascond it.
¥re Lemsnn. It seems to me that, as Mre Mitechell has
stated 1t, 1t will not confuse anybody, especlially as the
Supreme Court of the Unlted States must eonstrue this rule.
And there are some objectlionsto that language; and what the |
New York courts succeeded in doing to support the original
Pleld laonguage is not important, snd such obseurlty does not
seem to exist. I undestand that some members of the committee |
think it does; sand I wanted to get some reaction as to whai;hzﬁr
it does. |

iire Doble. Have you any strong feeling, Dean Clark,

as between your language of Rule £ and the languasge as Gens
Wickersham read it ﬁltkfshn words “heretofors existhg" out
out?

 Dean Clarks I have no objection. We t#led to make
Rule 2 vékaag we goncelived to be the Field language heretofore
existing mé %he private yightas aasrg: | i

- Hre Dobles '%?@';;}.‘:3 you gﬁf@'é\_tﬁg% lmguage to the .?iﬁlgi;
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language with the words "heretofore exlsting” ocut out?

Dean Clark. I think I would, although I would rather
have the Field language than any of the other languege. That
is, 1 think when you start talling Qﬁgfgéé Pleld language thone
mtters that have palsed this éléeusaiﬁa, we will not have it
much different from thils.

Hire Loftine I have not pa?ﬁi@iﬁat@é in this dlscuss~
fon, because in my State we have common law practlice, as modls
27 fieé by statute, snd I have intended to be governed by those

- o - after hearing
>heve had more eode procedurc. But mg/p the discussion, .

tt seems to me that Rule 2 would accomplish the desired pupe-
poasa
Dean Clark. There are two : steps, and that ls vhy I

aia nat want to have th& vote eaafastgg; The Tirst,as to

the Fleld iaaguagas 5ha11 we modify the Pleld language? The
next step ls between the two forms of the Fleld langusge. ‘
Hr. Wiekershams Vould 1t not sult Dean Clark to have
the gusstion referred back for reconslderation, in the 1ight%
of thils dlscusslion? |

Dean Clarke I think that is all rights But I thought

we would have a gﬁnégsi expression as to the direction to ga€

{
i
i

Mre Wickersham. With the general expression that, so
far as practicable, the definition of the Fleld code is the
praferable fornm of expression.

Hes Loftine As I understand, Dean Clark preferred
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the language In Rulse 2;. and 1f you refer 1t to him W thout
dirsction 1t will bring us back to 'ths same rule..

Dean Clark. What I am & 1little troubled about 1s that
those who want the old Pleld language and those who want s
different expression would both vote against the present rule.

Hre E}%@@a I think he holds the oppesite view. Dut -
1 think he fsé%s that the preponderant

&

jew 18 that we should
take the old Fileld languag

¢» HNow, I want to adopt the prepons
derant view as bo the dlfference between those tw things.
And go you feel, Demn Clark, that there 1s no fundamental dif-
ffsraaea between that and the Field language.

ma;x Clark. I think, ¥r. Dodge, that I would prefer
the Pleld langusgejy bubt otherwise I would prefer thils lang=
usge. |

Mre Dodge. What I understand from lir. Hitohell is
that there is doubt ss to the Interpretation whilch will be
put upsn the languege. I am éefanéing/n&iga&ahase%ts at all,
but I do not. like the first few waiﬂés ‘he're; which neems to go
|  beyond what is really desired to be sccompilshed. If they
| are to be construed as ¥r. ¥itchell ssys, I am heartily in
favor of thems

Mre Hltehell. But If you instst on the phrase that"all
Aistinctionabetvesn avtlonsat law and sults in ogquity are a@ei«
tshedd you aebolish any distinetlion between the tw ’éi;fférenﬁ
‘. forms of legel proseedings, snd those things are abolished. |




But if you say "ell distinetions between forms of actions

at law snd sults in equity are abolished™, the prineiples
are not changed. And that was the real oblectlion. Would

y ou mind eliminating the words "for the preventlon of private
wrongs™?




First Day

 Judge.

 about that; but I just wanted to mske 1t clearer. I think

lol

AEIER RECESS-

The Advisory Committee resumed its session at 1:04

otclock pems, after the recesa.

My, Mitchell. We will consfider Rule 4.
My. Doble. 1t says, "Any dlstriet Judge may, upon reason=
able notlce to the party",snd so on. Would it not be advia-

eble to include in there the Clrcult Judge sitting as a Dis-

- triet jJudge?

Mr. Mitehell, I should think 80¢

Dean Clark. Of course, the sxpression there "Plstrict

| Judgemincludes the Judgesof the Supreme Court of the District ;

of Columbla; and while it may not be necessary, I think it

might be well to ineclude a elreult Judge sittlng as = distfiet§
Mr. Doble. I do not think there will be any question

it would be interpreted that way.
Mr. Wickersham. You see, the Equity Rule was "Any dis-:
trict judge mag;" gnd»ae ony and a clreult judge when he sits
in a district court exerclses that power.
Mr. Doble. I think that 1s all right.

Mr. Lemann, I see that you have changed the word "term"

to "sesslon." You have nez'praviéed anything about terms,
have you?

Mr, Cherrys There 1s one mentioned in Rule 6.
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Dean Clark. I have trisé to steer away

word "term" all the time.

Hrs Cherrye It says the eclerk shall keep a journal in |
whileh shall be entered all orders, gn&gmenia end proceedings
éf the court in elvil actlons ;a.ﬁtarg times"

Dean Glafk. I think that might be well left offe I
do not ﬁhink 1t adds anything. That is éhe end of the third
paragraph of Rule 6. | | ;7

Hre Dodge. Was 1%t not the inﬁeﬂtién to abolish all
technlcalitles about berms? =

lire Wickersham. Phere is some 3%atut§ about that.

Hre ﬁanwerth;n;gquity Rule 1, the distinatisa between
Judge and court is maintainaﬁ; and are we not sbliged te

malntain that; and in Rule 6 that distinctlon 1s not s

tailned. If the court has adjourned, should we not maintaln |

the powers of the Juéga as a Jjudge? :

’ﬁaan Gla&k, Well, in the Bquity rules you constantly

run aeross ths expression, “ﬁny diatrict court or juége;

‘and 1t seems to me that thls ruie, which provides that a dise

7 %ricé Judge may ach, extends the power of the eourt, or the

power of the Judge to act, when not sitting on the benchy

and therefore the word "judge” would not add to his powers,

aaﬂ,saﬁﬁé.ﬁat add gﬁgthing; As a matter of ‘sct, one of my i

asslastants added the word ”juéga”;“ ée that 1t 1s not clear %

)ﬁhé% it msans, anissa maaﬁiaﬁaé in eanaae%ign wlﬁk this prea

yéﬁ 1s ggﬁhﬁ? gaaf&slﬁg th&a 9%&5?%&33;
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iir, Donworth. Should we not make 1t plaint hat the
judge has the same power when aét sitting snd holdM™mg eourt
i as obherwl se?
Mres Cherry. Is that in vacatlion as well as ih aesaién?{
Dean Clark. Yes; a jaégé always acts ss a court if
. the eourt 1is apen,/gggh-ths provision that the eeu&t is always
~open at the beginning of Rule 4, 1t follows that any actlon by
é the Judge las action by the énurt;
- Hre Olneye Then what 1s the ambigulty?

Dean Clark. I would éay that Rule 4 doss not go as |
%@ﬂaf as Judge Béawafth thinks 1t should goj hé thinks 1t wsuldi
%bs bé%gar-%a make it plain that the judge has the same power
Eﬁh@n he is not actually sltting and hﬁlaingraaurﬁ as he has in
feaur%a
Hre Ulneye I have %ritﬁaa out thissnggestiaa:

"Unless otherwlse stipulated by the pagtiea?i
or unleas thélﬁeterminatien in the first instance
is referred %éla master all proceedings shail_be

eenduatadgin;open court."
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"Any proceeding mays in the discretion of
of the cenn€; he»eénduatéﬁ otherwise than in open
éoug#, and at éuah time or place as the court may.
deem cenVaﬁisnt, and the trial of aﬁy‘actian other-
wise than iﬁ‘@penieourt shall be deemed‘to}be the
aeiion of the court of which he ls the judge."

I think that will just slmply wipe out the distinotlon
. and make the court and the judge the same, except when 1t
comes down to the trial of an actlon. |

~ﬁf, Donworth. That has a good deal of mertl and I
think we should emobody that ldea¢ Some fifty years ago
lthere'were serious dlsputes ln'Newrzbrk _aboutjudgesnetzsltw.’i
" téng in maﬁters in which they were not qualified.

,MrQ»Olngy; We have had this exgériane§.incur d;5+
ﬁrie$a: That there would come up the necessity fér‘tﬁa ob=
’ﬁalaing of an:immaﬁglﬁecrdsr"%ithout any delay vwhatsoever
‘aﬁd ;hgrg w:uidrngﬁlbe~an§vjudge wvhatsoever in San Frangisce; 
and_yeu éoulé‘have to ge out and find and,get your erder<ﬁade;

Bean Glark.v Juage aney, In your suggestlon, what is
thﬁ meaning ef the word ”trisl“? .
~ Mr‘fclneya I did not; 6efine thg werd “trlal." Bugi

[I asauma for the mamﬁnt t Zt, by "trial“ is msant the trial,

thab is whaﬁ a lawyer wo i‘eenﬁiéer 15*1 I was not consldsriag
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any determination of a guestion of facts

Dean Glarke ‘Well;"any procsedings where witnesses
; were present?:  Would that not béfa'darinitibn‘of the trial?
f And How about a hearing on preliminary injunction? Would that
i be a trial? |
Mr: Olney« Those questions I hadfnoﬁ_tharoughly worked
E out: It would be a trial as a lawyer ordinayrily usés that |
 word. That would not be the trial of the cause.  But whether
ﬁ”thay should be considered a trial w thin the provision that it
" must be held in open court, I am not eertalni

Dean Clark. What w6 wers trying to do was toppovide

‘that any order entered by the judge shouldvbe censidered'thé<
t officlal action of the court; wlthoutzcohslderlng where he did
%~1t he must register 1t in the clerk's affice, and then notice:
48 sent to the partiea, 50 that there wnld not be any eantro-
| versy &5 to whether 1t was in court or out of court. But
Judge Olney's,suggesﬁién would st1l1 preserve the distinctioﬁ
in determining whether 1t 1s a trial or not. We were attempt=
ing to avold controversy by doing away Wl th all dlstinctionse |

Mr, Dodges Would yau haverany'pro&1s1an ﬁ;éﬁ Wharertheé
“word ”jﬁdge“'is used, ar’the'ﬁord'“ﬂburt"‘isiﬁSeﬁ;4it would"v
;feiténdtta beth? I do not want to kaap repe ting all the way :?1

throughs hut I just want - to make it clear.;»g
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Dean Clarke Well, we gonsidered this provision~e
"that the distriect gourts are alﬁ#ys ogen, and the judge may
f act. .
Hp, ﬁiskersham; Now, they are always open for a cer-
tain purpose. And you have in the Juéieial Code a~§pvlsian
f,rar bholding court, and 1t must'bé.held’aﬁ.eertain‘timés, and
£ there are 50=odd sections providin for that, Evidantly that
é,qpatemplates holding a term of the court at each of those
,é places, And your proposed rule s only that the dlstrict
; courts shall be deemed always open for the flling of pleadlngs,
% 1gterloeutory orders;, etc. But if you sought to go further

_¥ than that and let every judge hold court wherever he likes,

; and pravide for every Judge holding court, you would up against

é previsiona of thﬁ statute, W ieh provide for holding court at ,é

£-aertain places and times,

Dean Clark., I take 1t that when the court 1sopen, anﬁ

% whsnever a Judga makes an order, it is the action of the caurt,

Mr. Wickersham, Well, i# that expedient? Perhaps

. I am thinking mars of the practice in New York State. Iy 184

; really a Judga’s erder~—whather it 1s a praceedlug before a

’f ju&ge in ehambers, ete,

Mr.'Olnay-‘ Is not ths distinction between those or—
sther .

dars and. judgmants that; ﬂught not to be made, © than m

i open court, ané thaaa ardera that it 15 erfeectl roper for N
axﬁuége to m&ks in ehambevs, or at his hé@sa, as?ﬁp mé% be

called upan te da?
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Dean Clarke. I think there should be a distinction.

; What orders are there that 1t 1s previasd that certain orders
V-Whleh should be made only in open ccurt? Then I would avold

é any'quest;eng

: Mre Lemanne These questions that are suggested here;
‘%'are they not covered by the Equity Rules?

5 Dean Clark, Thﬁra 1s a good deal of ﬁiscaasisn as to
;whsthar‘the act of a judge is‘the‘action of the cgurtg

| Mre Wickersham. Well, look at Equity Rule 1, There is
? a distinction there'bebween)district courts and vhat a éistrict
? judge may do, o | |
mr, Lemann. Do you mean the omission of the word équitj”
; Rule 1 1s almost verbatlm the same as this;. and I‘wahted to

i know whether Mn, Wickersham sonaldered'thssé waﬁda’"cburts of ‘
? equity" beling unnasessary?" |

| Dean Clark, There has not been muéh éantroversy in the
| Pederal system, The questiah whether 1t 1s the actlon of the
~eourt or the actlon of the Judge has usually risen in the
g.stata courtsy-equity rules make the actlon of the judge the

é action of the court,

‘ ﬁr;;Denwarth;' Should this not be added to paragraph 2
; of Rule 43 The trial of all aatloﬁs andhhearings,ﬂothar fhant
; ox ﬁgrte heariﬁgs,'shall be as ‘required by law for the hnlding
éﬁef‘the court,"

That would give the Judge the pawer; but exeeptnln

sase of smergancy ar on an ex parte matter, he muat be a rsal
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court. | j:
Dean Clarke I am inélineé to think:that Judge Donworth's
{‘suggestlan‘ia better than Judge aneyt§% on Shé question of |
; where the dividing lline Shéll be drawne Judge Denwxéth!s,gugf>
~ gestion 1s an admsnitiga;ta the court, and the court can act
E otherwise. I am:not anhgg'aftar al;;,thaﬁ‘thera‘is an evil
VE here ahyhow, If the trial Judgajwénta taaaatg there 1s not

' much trouble it enyhow, and I do nat_believe>he will égt‘mﬁre .

E arbltrarily in chambers than he would on the bench. And any
_ rule that you put in is 1likely to ralse a questlon as to the
- validity of the order. How yau galn enough protection to the

- 1itlgants and others to Justify any doubt that you may have as

| tg the validity of the proceedings? There 1s always the quesé

;iiiogrof reopening judgments,

i, Olney, There are eertain?gﬁiﬁgs that a judge can
Eénet do except in open court. He cannot determine the final
ma#its of the actlion wlﬁhoutvdeipg thay in opan’courﬁé and if

~ he shéulé endeavor to do it otherwise hisactlon shouldbe vold,
_and eatire1yquyQﬁd his anthpgity? ané»ia_action not taken by |
éa,aeg§t, ‘But.bayond that one thing?'if he makes any supple-
imsntal order in connectlon wth é prﬁceeding} 1t aughﬁlﬁo_ﬁalid?v
?geggpdlqss of vihether he makes'it in open Qburt dr,natf Agdr
Y’Ethgée two things, it_segmg telmgi oqghg to be observed; fira#;
'E;he&‘shau;d'have&-rﬁal-righ? of trial; and second, 80 &s to

prevent any question as to the valldity 1f the Judge mekes the
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order, |

Dean Clark, If you will turn to Rule 84, you will
find that all hearings or trlals, the madé_af proof shall be
; by oral testimonﬁ‘and the examinaﬁlan 0f witnesaes; and that
; meéna in open court. Well, we did not put in the words "1n
é open eourt" but we did put in “oral teatlmeny, ‘But here,
;=was»the lden which 1s found in the Equity Rule which appears
i on the apposite pages lt says. o j
| "In all trials In equity the testimony of wit-
nesses shall be teken or&lly in open caurt, axcept
as otherwise provided by statute or these rulea.
I do not think that there is any necessity fer the re-
; quirement or that 1t 1s neeessary for the validity of an or-
'fder that 1t must be in open eourt, or as the reault of open
4court hearings, unleas that requirament ismade by virtue ef
- some rule of law. That 1sth difference here between Rula 84
%gand Rule 4, | |
l - And Judge Olney's suggastlon 1s that the question of
{fValidity seemed to depend on any erdars not so passeds
| How, suppose a jndge sits without a jury, and having
iheard the case 1In apen eourt holds up his decision fer some
:ttime, as hiaquite usual, nd then filss his deeiaicu with theii
A‘clerks Is there any question abaut thﬁ validity af that,

, aithsugh he does not issue 1t from the beneh? 2 that an grder

'ff_nat maée 1n open caart? It 15 net physieally made in open

?eourt; he simpiy'nagifies the:elerk‘of_hls decision. In other
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; wards, I think 1t wuld be unfortunate to cast doubt upon the
§ jurisdictional vaiiéfﬁy of orders entered by the courte
V Hre Danwarthg? I mgree fully on thaty but I think it
' would be unfortunate if the rules should 1ea¢ the lawyers to
 belleve that the order by the court and by the Judge are the
é saés ghlng.' I think there should be a provislon requiring
f asmsthiﬁg akin to the open court 1de§, 1f you give the Jjudge
; the full powers of the courts I have rephrased this part of |
; 1t to read: |
*i‘z‘x except In cases of emergency, shall be
heid at the caurtréam or ¢ hambers, at the usual place |
established by law, or establlshed by custom for hold=

ing of tha courte."
& .

_ Op wo wight put in, "unless stipulated by the partles.”
| But I do waht to lmpress upon the Judge that as an individual
. his powers are limited.

Dean Clark. Do you include in that chambers?

Hre Danwérth.-k ¥es§ it reads, "except in case of emers
f gency, all proceedings shall be held In the courtroom or Qhamp?
i’bérs, at the usual place established by law or establiaheé byi§ 
;‘3ustom for t he holding of ecourt.” - :

Dean Clark. Would that apply Where you have two or

| three places of holding court, as in my Stgka, in Hartford,

| New Haven, and so on? cauléﬁtﬁagjuﬁga have chambers at all iz

| g _ of those places?

' Mp, Lemann., Is there &t echnical definition'of =




111

"chambers"?

Dean Clarks I do not think there 1s.

Mr, Lemann; Would that mean technlcally any room in
i the court house? v

ggef, Sunderlands I think 1t maa:s‘anywhere outside
i of ceuri; “‘ |

Mro Lemanns Yes, I was just wondering whether under
i Equlity Rule 1, there wéuld be{increasing trouble?
- Mr, Denworth, I do not #hink a Jjudge as distinguished
iffrsm;the court eoul& try a case under the‘Equityﬁulag
% §ﬁaf§ Suhderland,, The only power of the judge 1ﬁ cham=.
_bers 1s that glven by statute, and I think the whole ldea of
E?Wh_atvéor;a'tituteé«eham‘oars is very vague,
. Mr!,mbrgaﬁg _It‘maans;anﬁwhers except in open court.
‘_»?vaf, Sunder;§nd,_!ﬁow, is this Intended te’taxe,gwéy

ﬁ:;he,digpinction.betwesnthe céurt in session and the judge 1n
% chambqra?,1§ﬂﬁhat_the purpose of -this? | :y
| . ';Deanfclgrkg This 1s following the‘qquity rules,_and i '
i;&&xeally 5qu5tfu1 about the laws Of course, the law often |
f;dépendsuéaqfstatute; but in the absence of express provision,
iI”think 1t,$3 no; géeessary‘thaﬁ thsljudga.makes his«ardgrﬁrin_'
;apen:ggurt, It is hard to 8553?31255; because tﬁe ﬁxoiefth;ng§ 
3&? subject to statutes ‘_‘ o : o rv‘} i
; .}reff sunderlaﬁd; I fpﬁhd that_rgthe§ vagﬁa;ﬁ<but the

;best I could do, by way of statement, was to make;it‘dunefsutai

iside of courts
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ME;'Wiekefsham,  Well, I have bsen'hefore a Unlted

- States Judgs-sévepal times where the judge liked to smeke‘and

: therlawyers iikeé~to sﬁgké,.and the judge would say, ”Géntis—
%’man,‘wé wlil édjgurn bo my chambers," and they weuld(aajoufn
i}ta his chénbérs;'énd evarybody‘smgked~and'the pﬁaeesdiqga went
%oég}vlfhave known thét to happén not 1nfreduently,__ |

:' ) Mr, Lemann, Does this permit anything to be done that
;cauld not be dona und&r Equity Rule 1? |

i4  Dean Clark. Na, Let me call attention again to Equity
24Rﬁle i;' The present rule 15 opposite my Rule 4. Naw,,mg rule
:aé-waé an attempt ta cover those previsions. Now, apposlte
fRule 84, yeu will find Equity Rule 46, whlch pravldaa that the
;testimony in equlty shall be taken'orally in open saurt,.ex-
geept as otherwise previded by these rules. |

| New, the quetation from tha statute, below that, pro-
;vides that, "The mode of proaf in the trlal af actions at com;‘
mon law ahali be by eral testlmany and examination of wltnssses
;1n apen esurt, except as hereinafter provided.

| I take 1t that the admanitien-af the aquity rules 1s
éthat the testimony may ‘be taken in open ceurt, but the paasing
.éaf orders may be made by the judge or eourt without ﬁistluctien
;as ts the twc. Tha dividing paint is as te the witnassea, and
gthat is mnt we wera trying ta wark aut by my Rula Bée

{ Mr. Debie. Se had an 1nterasting ease in Virginl&,

:wksn the judge was in Wash Virginia, And when he was Qut therr;
‘he had to entsr some orders golng baek to his ewn dlstrict,
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and 1t was not an order that was material, and the Cireult

f Court of Appesls held that it was all right; I think it

 would be afé@pd idea to try not te draw too many dlstinetions.

f And these are theequlty rules as thay were known before, and

? all you leftVQSJthe equity sida; I am a l1ittle dubious about

: waking ehaagaa abeut open court, and so ang

Dean Glark. I might refer to the ease of Ehnter v.

‘Pwa Marquette Rallroad Co., 151 Fed., 686, where the judge

_aid thet 1% mnst borne in mind that the aetion is that of the
f_aaart 1tself; and he cilted "Danlels' Chancery Pleading and

 Practice," and Walters v. 50 Fe&;, 317.

; And in 39 Callifornia, 1t speaks of the question of chambers,

¥ where the chanbers of the eircult Jjudges are_mentionada=1t~is :

 sald that business may be'&ene'éutagﬁzeourh. Chamber business

i may be den& andseften is dahe'at home or it may be done in

-; going from one p;ae& to annther.

ﬁr; Justiee Pield eould as. weil 1ssué antemparary in=

? Junction or grant a writ of habeas corpus in the district in

Could not he
at thls pai ‘

{ the dining room as'well as at chambers in San Franclsco or in

f the courtroom.

ar

s . L




114

My, Olney. That definition of chambers .a;egns» any
_place other then in open court. | |
My, Cherrys Yes. I think it has merlt as & definition.

It 1s not a place, but a state of mind.
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ﬁr. Olney. That definition of chambers mesns any
place other than in open court, |

Mrs. Cherrys Yes. I think 1t has merit as a definition{
¥t is not a place, bu_tv s state of mind.

Mr. Donworths BRule 84 abolishes the requirement of
having a trial in open court; and I think it 1s Dean Glark'aé
1dea here that the judge, even if the term of court has ad= |
journed==the Jjudge can adjourn court for two weeks and be in :
vocatlion for a month, and as I understand Rule 4 and Rule 84,
all distinction between chambers and court is abolished, and
the triel may be held at any place. They abollsh all refer=
,gnce to the 0ld rules and the atatute,

Mr, Lemann. ¥ou would have no objectlion to the abaliéh—
ing of Lule 847

Dean Clark. I had a 1llttle objection, but I think Judg?
Donworth 1is right, and this would cause mofe trouble than |
good. But 1f that seems golng to far, I will put 1t in. But
the essential thing 1s to limit the requirement to the haaring
of Wltneasés.- t

Mr. Dodges Are there objections to Rule,%?

Dean Clark. This matter has been eonsidefed in a case
in the United States ‘upreme Gourt, where Judge Miller deliver=
ed the opinion, 101 U.S8., page 56.

Mre Wickersham. In that Engle case, was it not a quesé
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tion of holdling court? Judge I'ield was in a restaurant eéb-
ing his breakfast took place, and Tngle stepped in to protect
him by killing hls assallant, ahé they held that he was pro=
perly protecting the court. Justlee Fleld of ths Suprems
Gourtj%iavsling from Washington to hls home in Califofnia‘
That did not ralse exactly the question we are discussing.

He was not stbempting to hold court in the resteurant. He
wags a Justice of the Supreme Court of the United States,a nd
he was on his way to his home, and stopped off for breakfast;
and there was attacked,

Mres Olneys As & result of this dlscussion 1T v thdraw mg
suggestilons It seems to me bebtter, after all, so that we |
will know what we are doing, to follow the Hqulty rule. And é'
the only suggestlon I have to make 1s that this expreasion,
"in chambers"e=that there should be substituted for Lt some
expression which would indicate that 1t meant énywhere other
than the court in open court, and so that the bar wlll not
be misled by the expression "ehamhers"a. Because that ex=
pregsion "in Chambera™ has glven rise to a lot of doubt one
way or another. Uf course, when theppactitloner looks up
the law, he flnds what 1t weans. That ls the only meaning.

Mr, Mitchels It 18 qulte evident that the word
"chambers', 1s used to apply to any place outside of court.
Because In the next sentence it says "or in the clerk's office."

So that the word "chambers" I would construe to mean the
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ecourt house or where the judge personally uses his offiée.
iy, Olney. _fédiﬁ not use the phrase I had 1h mind
¢ould you not use some expression liek thiss ”é&ther in
open court or gthﬁrwise; baééus@ that 1s wha% the rule really

gomes down BO.

%%’Clark, There are several cases that have come up.
This casethat I spoke of, Hunt ve Pere Harquebte Rallroad was
on the validity of the appointment of a reeelver, smd there
was quite & ﬁiséassian of certaln things; for examplé, in
Robinson v, Riley, the appeal was heard by a @ircult Judge
ab Atlanta, in the Northern Dlstrict of Geergiégsand not in
the Southern Distriets and that was held to be all right,
and in this Hunt easé; Jugtice Bradley in an opinion sald
that he entertained no doubt that a eireuit.juége might act
in that way., And there 1s considerable discussion of this
holding that the agpginﬁmgmt of the receiver, though made
slsewhere; way vallds

Ve, Mitekdls You might use the words Mor im the clerkls
offica." The sord Yehambers? means outside of eourt.

Mre Lemann. Thét would be all right, 1f you were to
just to kéep the.EQﬂiﬁy rules ‘

Mre Dodge. HRule 1 has bsen in force for meny yearss

o

T would male the motion "That Rule 4, as drawn by the Reporte:

be adopted, substitubing the word "elsewherse" for the ﬁoﬁﬁs
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"in the clerk's offlce.”

lir. Yobles Just substltute the word "elgewheore! fort he
words "in the clerk's office"” in Rule 4,

My, TLemenns Yess

Hr. Cherrye. VWhy nolt substitute Judge Olney's suggeste=
1ong | |

p, Olneys I do not think 1t would meke any differ-
8Noe.

Mee Cherry. @ell; 1f you say "at chambers or elsewhere"
that would define the place.

Wrs Lemann. This rﬁl@ would lnclude open court, I sup-
pose, That old Equi%y would not define open court, becausse |
chambers ls anywhere but in open court, and thercfore the
Judge could not sign the orvders in open eourt.

lire Donworth. This section covers that.

Dean Clarke You see, there ls the Equlty rule.

Mr. Donworthe I withdraw my suggestlon, so that when
we come to Bule 84, which covers the trlal, we can take that;
Upe

Dean Clark., I do not think there 1ls any groat ebjeetién
to Rule 84. The only thing 1s that these rulss §roviﬁe:fer :
special masters; but we can provide specldly for masters;
but we get to Hule 84, we want to conslder not merely hearw

ing by the judge, but eonzlder hearings all the way ﬁbraug&;é
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My, Lemana. I seeond mé;'@adge?s motion.

Mre Mitchell, The metiaﬁ is to adopt Rule 4, except
to substitute the word “els@whare* for "in the clerk's office

(The motion éas unanimously adopted,)

Hr. uitehell. The mext is Rule 5.

Dean Clarks Yes. Of course, that is Equity Bule 2.

Mir, Doble, You want to sdd those words, G0 you notes
"gnd for the purpose of recelving and filing all papers men=
tioned in Rule 44%

Dean Clark, Well, 1t ought to be open for that pur-
pose; and if there ls any doubt whether it is open for this
purpoese it ought to be included. Bub 1f it 1s assumed that
it wwnld; there might be an advantage in allowing Equity Rule
2 to remain as it 1s.

Mo Olneye It sesms to me that thils very well expresse
As a matter sffaet; it seems to me that if it is Qrsviaaé
that he should be ig attendsnce for the gﬁrpQSé of reeeiviag
@apera; etes, the only effect of that would be as a limitaw
tlon, and that is not what 1ls inbendeds

Dean Clarks No, quite the opyasifa«

Vre Morgan, That last phrase 1s g limitation which .
ought not to be there.

Mre Wickershams, Well, that is taken from. the.Equity

Rule, é&s,&ny embarragsment ever arisen from that limitaw

o

de
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Mre. Olney. ﬁﬁ& only thing that I thought of was that
it does not say what was really lntended, and you have got to
construe 1t. All it says 1is that the clerk's office shall be
open during business hours on all ééys, and that there shall
be somebody 1in attendance.
| Mre Wickershame I thiﬁk thet is true.

Dean Clarks It says "and the clerk shall be in attends
ance".tharein° |

Mre Olneys It is a very small matters

Mre Wick@rshaﬁ. I supose that was put in for the pur«é
§aéé of making sure that t he ¢lerk had certain functions to
pérfonmffané he should not leave some deputy in attendance.

' Mre Lemenn. Does 1t inelude = depuby,

Mre Wickershames 1 suppose it would.

My o Eemaﬁn; Somebody beside the janitor.

Mre. Doble. The District Court for the Western District§
of Virginia site in seven different places. |

Nre Oluney. I drafted this g%cviaien, that the clerk
shall be in attendance, except on Sundays and legal hglidays;
and that ié exactly what 1t is intended to avoidc‘ -

Mre Wiékersham. There 1ls a provision in the statube
about thatb. |

| Mr, Sunderland. Could that last phrase be deemed to

be a grant of power to the clerk bo dlspose of motions,
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Mr. Lemann, Tt woudd be desirable to have that in,
and not léave it to impllcation.

Br. Morgan. fhis‘eught aét to be lenguage for the
granting of powers

Mr. Lemenns No, I think nots I think Bule 8 covers
that.

Mr. Mitchell. Well, with that Rule 8, it seems thét
Judge Olney's suggestion is enough. »De you make that as a
meﬁieﬂ; Judge Olney, |

Mr. Olney. Yeaa.

Mr. Temann. I second the motion.

{The mobtion was wnenimously aﬁgpteé.)

Mr, Mitchell, The next is Rule 6, Can you tell me, |
Mr, Hommond whgther these r equirements for papers in the
elark‘é offlce require any sction by this commlttee-~the
stationery and kaakéref record reguired for the ¢lerk's effiée'

Mr. Hammond. I do not koows

Mre Mitehell. I suggest thab you check up that and
find out whether or not that iz the case--and see whether
oy not #hey have,%a'hgvg a lot of aéatienéry; whiech would
sost a lot of money to change; and 1t may be thgﬁ this rule?
should be modified. h | |

Mre Hammonde I will try to ¢hdgk that upe I took the

matter of this rule up with the slerk of the Distriet Court
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of Maryland informally, and he suggested; flrst, that in-
stead of sayia“ "the docket book, we call 1t the ¢ivil Docket"
following the Equity rule shall keep a book known as the
Teivili boeket" to dlstinguish 1t from the admiralty and
crimiualnéegkets. fgé that I think that 1s & very godlsug-
geghlcne

T also book up with him the question whilch Dean Clark
ﬁaiseé, whether you could combine the order book and journal,
and he seemed to think that was very feasible and a good thing
to dos

Wow, on the guestion of putting the jury cases and
the non~jury cases all In one docket, he thought that could
be done also. DBut 1f the marking of the cases as Dean Glaré
guggests as "eourt Gases' and "jury cases™ 18 adopted, 1t
would meke 1t all vight to do that. |

ﬁr,.ﬁanwarthg I think in line 4 of fule 6 the word
"guit" should be changed to'actlon.”

Dean Clark, I think that wculé.be better.

Mprs Donworths And with regard to the combinatlon of
order book and the Journal, in view of the diffieul%y of
changling that, we would alter_thatlyrovisiOﬁ'by seying at
the end thet with the consent of the court the order book
and the Joufnal may be combined, so as to lesve 1t discretlon=

arye

Mr, Olneys Yo they ke@p'naw a separate Journsl and
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order book?

Dean Clarks. I think there is a great varlety of
practice in the different distriets; and we found the grealb-
est varistion in the clerks' office as to all these detalls.
8o that, in splte of the r&ias, I do not think theé@ ls any
great difficulty now.

Mr. Lemann, I would state; that in actions at law
the Sﬁaée‘caurté; as well as in the Federal court, we have
a minute book which gives all that happened that day, while
this jJournal 1s restricited to the eré%ra,‘pap@rs and prog-
eceedings; and the proceedings Include when the'jury isrtm-
panelled. For instance, in all the appellate courts, I
believe~-1 was Just wondering whether that would inelude
the minute books

Mre HMorgan. That would inelude every actlon balken.

Mre Lemanne It may not be an order éf the court.
Suppose © 18 motion i granted, and a Jury is lmpanelled,
and the case 1s tried;

Mrs Morgans Chronologically.

Mr. Lemamn, %&11; we have a sagarate bs@k; and then
we have & jJjudgment book and a minute book.

Dean Clark. In the Connectlout Distriet Court there
is a minute book and then a jJudgment book.s

Mre Lomanns The Judgment book 1s only as to the |




126

final judgment.

Mr, Morgan. I think st the beginnin you should have
a transcript of your minutes-sminute entrles, about drawing
the Jury, apg@araases; and 80 On.

Mre Wickersham, Yess

Mre Lemanne. I think "minute book" would be the more
usual expressions

Mre Oluney. ghe journal provided for in Equlty Rule
3 is dlfferent from the wminute books The minute book
whiéh the clerk keeps ls Just & é§§%y of vhat goes on each
day, end there may be the entries in half a dozen cases all
in one daye UNow, the equiby journal 1s apparently a separ-
ate baek,'in.whieh he keeps all orders and procecdings that
aaanr'in equity. |

E?.‘Leménﬂa Wrs Podge suggests that in clvil actlons
1% ought to be suffiecient to cover it by a general provis~
lon,

Mre Olneys 1In this rule, does he make 1t clear that
we are not attempting to 1;mit the books to be kept}

Hre Dobles Well, they must keep these books and may
keep any other they wanb. |

Vre Lemanns I think it ought to be provided for by
the rulc. Uﬁlésé it is covered by the Journal part of it,

I understood Nre Qin&y’s suggestion to be that the minube
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book shall include the journals

Nr. Olney, The minvte book 1s entirely separate from
that.

C Mre Lemanne I think it is very desirable, in connect=-
ilon with any inquiries that we may make to the Natlonal
Commisaion, that we ought to make thils rule falrly expliclt
a8 Lo what to dos. If you went to go on and provide what
goes on dach day in eoaﬁt; of course that can be done.

Dean Clark. Of course, the Department of Justice has
established a sbatlstical system whlch will require the
clerks to be more careful.

NMre Mitchell., I suggest that we pass this rule until
we hear from the administrative department about the suppliep
they now furnish to the United States District Court clerks,
ineluding law easeé, and tell us what they ean do, and then
that can be &eaid@é. Otherwise we may be upsetting them
a8 to thelr sugp%y gystem. They may be able to answer all
thege qu@s%iens.

Mrs Donworth, I would like to have noted the suggest=
ion thatat t he end of the third @aﬁagragh; by order of the
aourt; the order book and the journal may be combined,
leaving it discretionary.

Mre Sunderlanda. That gets away from the effort to

get a standardized sysbem.
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Mr. Donworth. You see, the only difference between
the order book and the Journal ls that the journal glves
the proceedings in chambers, and the order book gives the
proceedings in open court, and logically they should be
comblned.

Mre Loftln. Would you have any objection to making
the rule 1tself combine them?

Mpre Donworthes Well, if we have these rules now, which
provide for separate hooks.

Mr. Mitehell, The stuff they have may be absolutely
aatisfac?aryg

Mr. Lemann. These rules will not go into effect for
a year, I understandy and they may not have any of tﬁﬂsa
suppliecs on hand.

Dean Clark. Of course, under the present system, they
have to file a card at once, showlng the case, and flle an-
other card showlng the termination of tﬁe casey and that is
senk éaﬁm here to the Department.

lirs Olneys We have met with this situation in Califor-
nia:  The statute, I think, provides that in the case of
motions for dismissals; that certain motlons for dismissals
shall be effective when entered in the minutes, and that
éﬁh@fﬁ shall be effeetive when entered in the juégment'baekc

A dlstinction 1s drawn bebween them, and we should avold
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anything of that eert; The minute ﬁaak, go far as the pro-
ceedings of the court are concerned, is a book of first en-
try, to make up, snalogous to books of acesugt, and some=-
times the eﬂtry there is sufficlent and that i1s enoughs In
other matters, orders must be further entered in the speeiai
booke ALl of those things we will have to consider in con-
neetion with this rule.

Dean Clarks Does not the minute book serve a differ-
ent pur?asa{@ithe@ from the order book or the Journal? The
minute book iz the record of administrative proceecdings £m
of the court, and not tied up with the casess bhocause when
we investigalted the cases we fauﬁ& very often difflculty in
getting the case tled up with the record in the minute be?&;
because that was not kept for information as to the case, 1t
was kept for sdminlstrative information as to what the cpurﬁ
was d@ing; and the payment of Jjureors, and so on. fnd is not
the minute book planned to ald in the administrativéd work
and the accounting of the court itsglf and nobt ag o record

the proceedings in any case?

Mp, Lemann. I knows Bub Mpr, Morgan is thinking about
the question of making a record for bteking the case up to
the Unihea Sﬁataé-&ppsliate courtss It goes beyond the
question of adminlastrgtlon of the eourtvs.

lipe Cherrys And your minute book 18 more than a

minute book.
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Dean Clark. You notice that you have ths docket, and

the dockel should contaln every definite proceeding in the
¢ ase. You have first the eivil dockets Then you have

this book which records jJudgments or ordeprs, which, under

the rules now is in two parte,; order book and journele Than%

you have a third dlary, and there appears just your minute
boolk.
Mr, Olneys But the minvte book goes far beyond what

the court does adminisbrotively, in California. It 1s sup

posed to cover any actlon taken by the courtwejudgment for i

the plainbiff and things of that sort. <+t is all entered
thﬁ?@;

Dean Clark, Is it entered according to the case or
ls 1t entered according to the day? |

Mre Olneys It is entered under the day, with a refer
ence Lo the title of the case,so that you can always ldentl
Ly the entry,

lipe Donworth, That minute book will be kept whebher
we do 1t or nots If the court takes ten Ailfferent actions
in one day they are all entered as of that day. 4nd it
geens to me unneces sary to mention that wniversal practice.

Mre. Wiekersham« Well, as has been suggested, we can
find out what the actual practice ls from the Department,

lirs Mibechell: VYess I think we can pass that over

unkil tomorrow.
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strictions of the term.

Mr, Mitehell. That would be a wise move, because 1f
you aboligh terms of ceurt; you would have the Congressman
from that dlstriet objecting to it.

Mr, Olney. 411 that I am anxious to do is to withﬁrawz
~the éﬁtfallso> |
| ' Dean Clapk., We have tried to do that, and if there is
anything further necessary we will try to abolish the rew |
strictions here.

Mr. Mitchell. We ave na%-éew& to Rule 7. That states
how the sults shall be commenced.:

‘Dean Clark. N@; that does not. Rules 10, 11 and 12
are the commencement of the sult.

Mrs Wickersham. That brings up & question. You bake

Rule 10 first, béfore going to Rule 7, which is the commence

¥

ment of a civil actlons, Bule 10 provides:
| "Except as obtherwise provided by
speeial requirements of speclfic Federal
gtatutes, a elvil aetien is commenced by
the serviee upon the defendant, in the man-
ner provided by these rules, of a summons

accompanied by a complaint(or by acceptance

of ‘service or appearance in the case by the
defendant sufficlent to glve the dourt Jurla-

_ dietion over him,"
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Tn many instances, where in order to get jurisdiction
over the person you have got to aet pretts guieckly, and if
you have & summons served on him you get hims 1 think you
ought to have a wight to be in an a&u‘ﬁﬁ by the service of
a summons, That is the ususl order 1in New York,

Mrs lorgan. Fiprst the sumnons, and then the'@omplaint;

Wrs Wickershame Teme o Bubt 1t often hﬁjkiﬂp that yéu |
~egn get the defendant that you want to sue to defend himself?
in the jurisdicition, but he is g@ang to leave almost immee
diabelys. If you get a summons served on hilm, yeu have juris—
dietion, snd if it is an action for money, there 1s a sume

mons and notice. Bub I hate to see Jurisdiection confined

entirely to where you must gerve a complaint with the sune-

Vire Mitehells You ecan attueh the complaint Lo the
summ@ms, or sevve 1t within ten days lIn YWew York,

Dean Clark. Alll of this hore ls where laWyeré are
opposite in their habits, And perhaps we oughl to have a
discugsion of the whole systeme~as to whether gou cen flle
a sult without filing your complalint. Hule 10 and Rule 7
are a good deal connecbed--but not necessarily do they al;
hang togethor. ‘Let me Say; Tirst, Mr, Wiekefshﬂm, that
directly in vesponse to your suggeshlon, we have Rule 14,

which you have notlced probably, as to comnencement of an
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iy, Lemann. How gbout the csx;&%int? How many States
have this gfactiee? In our Sﬁéﬁs when you are sued you
mow vhat you are sgued foé; whersas in New York all you
know g that a fellow has sued you for a million dollars.
And if you walb aﬁhile you know what it is abéuﬁ. And I
was wondering whether we are pecullar, or New York is pé=-
culiaprse |

Mre. Loftin, T am Just wondering how this will work
aut; snd the lawyers will have a chance at 1%, and T get
out of patlence telling whabt happens In thelr States, and
it 18 veally s nuisana%; but I do not know how to avold ib.

Dean Clavk. It is ons of the cases where you really
do have a variation. Here 1s an idea of the diversities
that exlet, 1 have heve a list of the Btates where the ace
tlon ls commenced by filing ﬁh@ complaint with the clerkew
I am afraldto read it beceuse you may say that I am wrong.
Bub it includes ﬁ@nﬁana, Iﬁ&ho, %iséourié evada, Ohlo,
and Texase

| Mpos Dodge. Yhose ave began’by filing a complaint in

ecourt? |

Dean Clark, Yes. 4Ind in these States the action
is é@gﬁn by serviece of summons lssued by the alerkﬁ ¥orth
Dak@ﬁa; Pennsylvaniea, %agﬁaehuggtté; ﬁiahigan? Ohio and
YWigsconsine And In these States it ls hegun by sgervice ef‘

gunmons by galntiff's attorneye«in Connecticut we call them
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commissioners of the Supreme Jourts or atborneys or coms
nissioners-=Connecticut
How Jersey amd New York. And by service of notice of motlons
for judgm@nt; Virginia. Thsy Just move Ffor Judgment down
theres T&@g do not need anything formal down there. i can
not say that my list here 1s comgbbte; bubt 1t glves you an
idea of the diversity and 1t does show that thove is a large
block of 8tates where the summons 1s lssued by the p&aiﬂﬁiffis
attorney”’ | | |

Up, Horgans In Cannectiauﬁ, the eomplaint 1s aceomm
panled by the summons.

lr. Lemannes Do you get any ides af vhat the man 1ls
suing you for?

Mrs Doaworthe Do they know that in New York?

Mre. Wickersham, You can either serve a complalint or
& sumaons without any imﬁieaﬁiaﬁ of what the actlon 1s.

Mre Lemsnne It might be a divorce suilt.

Mr,}wiekerahamg Then the defendant serves noblee of
appearance, and admits Jurisdiction and the complaint mush
be served on him in & certain number of dayse. Then he may
answer, Bub the thing is that you get jurisdicticﬁ and
begin the sui%‘by gerving the summ@ns; and ag I say, very
often 1f you cannot de that you do not get the chance to
got that defendant In that éﬁiﬁt 1% 18 a ugeful provision

in a transient State, where peonle are going and coulng.
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tion 1s commenced by the service upon the
defendant, in the manner provided by these
rulﬁa; of o guwmons scoeompanied by a come
glaint; or by filing a complaint in the
elerk's office:’ Provided, That unless ser-
vige of summons heg been made upon the de-
féﬁéant; the sectlon shall be deemed commenced
within ninety days from the date of filing the

gomplaint,.”

I understend the law is pretty well settled that cer~

tain ordors of court ¢an only be made In a pending action,

and that will be particularly true if we abolish the dis= Aé
tinction between the eourt and the Judge. 1 do not think
John Srlth cen make an order exgept 1ln a psndiﬁg sult; and

I think that to protect jurisdiction in equity and other
suita; we should provide that an actlon shall be commenced
by the service of a summons. 8o that I adveogate that methad;
I doubt 1f the judge could lssue sn injunctlion order unless
you hgd merved the d@fenéantg and of eeurae; in an injﬁnetiaﬁ

rat gult you cannot serve the defendant until you get your order.

Mr. Sunderlend. That would have the advantage of

. leaving the statute of limitatlons. It seems to me that
this New York practice 1s very awkward.

Mr. Dobie. Under that provision, you have to serve

him vithin a certain time, and if you have not served him

i
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wlthin a certalun time 1t might teke away the running of the
statute,

Yr, Wickevsham. *f you serve a summons and the’defenéé
ant demands the service ef a complalnt, and you do not ser?e;

‘the complaint within a reasonable time, 1t 1s af“hc aeedunteé

N
5

Mrs Doble, I think that 1s reasonable. "\

Ur. Wickershsm. Bub you do not have to sayé%_yaur
aemplaint; and very aoften before you can serve yé@@ﬂépm«
_?lﬁiﬂﬁ; y@u.lﬁse Jurlsdieiion over the defendant, ‘i\ 1

Mr. Mitchell. I think we can provide that ya%%ﬁ?suié |
accompany the summons by ﬁh@iaamplain%f I think thailé%gfrs

in 80 or 30 Sbates request that thé complaint beireaéy s

fore the lssuance of summonsg they can file a copy W£§hﬁ?
the elerk, first lssulng the summons alones Bub the i&%%%

that a man can issue a summons, and then decilde whether ﬁéﬁ‘

sue the defendant does not seem reasonable. Is that perw
mitted in other States? |
Dean Clarks Yes.
lMirs Mitehell. You classified Minnesota as a State

wheretyou Just have to lssus ths summons.

" Dean Clark. The lssusnce of & summons 1s ineluded
in a number of States, =snd I read you a list of a ﬁgmb@ﬁ .

of States whers a man was requived to flle the gﬁmyiaiﬁﬁ
also. ' : ' By

Mre Cherry, As 1 understmnd 1%, ﬁhejehiaf\abiééﬁ

Y
L

A

iy
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of the New Vork atatute 1s the desirabillty of getting surism
dietion. Inis would be a Federal rule. In State gases
there might be jurisdiction. §s mightv be removed. But
this wodd not be denying the aséért in Few York the chance
to get Jurlsdletlon of the aéisiéng because they eould still
get the Suprsne Court of New Tork,

Yr. Doble. Bub in coaes where the Jurisdletion of
the Federal sourt is éxslzmiw; it would bs different.

Mys Cherry. Y%Ec

Mr. Wickershams After all; the fundementel basls of
jurisdiction 1s that notice has been glven to thedefendant
of the fact that John Smith has been sueds I would not
survound thet by any more diffieulties than ave necessary.
The defendant has a right te appear and know what 1t 1s
about. Ami he gets the gomplalnb , sud the case procseds,

My, Mitehell. Under the Eguity Bulesw~

Mre Wickershan (Interposing): Under the Hquity Rules .
you have to flle a bills |

| %‘%‘;’z‘a Mitehalle Yesjy the court insists thet you flle
& docunent. |

Mre Wickershams, In an equity céaée you gould appeal
to the chancellor; bub in the common law agtion you have
a right of aeblony you do not have to ask for permissiong
you bave a right of aeﬁieﬁ; é;aa ;‘sfg?}; gbﬁzt& notice to somebody

that you have thls olaim agsinet him,




¥r, Tolman., I think I ought to say that by far the
Jarger nunber of the committees have recommended that sults
be begun by filing a complaint and causing summons to lssue.

Mp. Miteheli, By the clerk? ' |

Mrs Tolmen. Yes, by the clork.

Nr's ﬁh@fry; I can answer for the Ninnesgota eemmiﬁtﬁé;
thet they did net think 1t would appear if begun otherwise.

bean Clark, I thought there was one dirfieulty in
the gomments of the district committeessethat so many of
them did not seem to haye the polnts and the éppasing ideas
in minds They were fall@wing thelr own habibes 86 thab |
wniie Major Tolman 1z corrveect in his estimate, I am noet
sure that that is fiﬁal; becaues it did not appear that

those suggestions really weélghed the objectlions that we .'

have got to weligh.

Mr, Tolman. I agree with you on that but there are
some of them that make » definite argument sbout allowing
the summ:ns to be issued by the plaintiff. For instance,.
Judge Chestnut distincbly evades the question and says he
thinks th$~juriadietiaﬁal paper ought to be lssued by the
glerk and certified by the marshals |

Mr. Mitehell. But I wonder if he has had any practie
gal experienceo. i

Mr. Sunderlands I think that will arouss & good desl

of antagonism.




¥3a Tolman. Judging by the atmosphere I am f amiliary

with, I do not think anything would arouse more anbagonism
than to take away the right to begin a sult by the lawyer
himgelf.

lip, Olney. In addition to allowing the lawyer to
isgue bthe swmiona, there is thls thought thet seems to me
abhorrent: That you should serve summona on the defendant
ﬂreéuiriﬂg_him to answer ﬁitheu% knowlng anything about the
_éase; or identifylng the dause of asstion that you have in
mind.» You say that you aré going to sue him for %50,000;
and thet 1s all. | |

Mr. Dobie. He does not have to do anything.

Mre Tolman. He finds out soon enough? (Laughﬁér.)

- Mr. Olney. Suppose he leaves the next day and does

‘not know whet 1t 1s abouts |

Np, Mitehell, The trouble is thab there ave different
problems involved. TFirst 1s th@é qussﬁieﬁ whether the sum= |
mons should be lssued by the clerk or by the lawyer. That
1s entirely different from the question whether he should
have a cogy‘af'tha complalnt or not. There 1s alag,the‘qneésé
tion whether the complaint must be file&; or when 1t comes |
- gub rosa. And 1t seems to me that we ought to keep those _:g
.. questions separabe. On the questlion of th@ aummoaa,bging e |
f~;£ssuad,by the elerk ar‘by,theriawyerg'l think the commlttes i

will find that there are a veryclargg,npmhar,@f,Sﬁaﬁea which %
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permit the service of summons %o be made by the atiorney.
Now, the only cbjeetion to that 1s that 1t mightlead to
lrregularitises. Bubt after 30 years of praetiee‘in Minne=
sota, I cennot remember any difficulty having arisen.

Thernn we come to the question of gerving a copy of the
complaint; and I think it might be admibted by lawyers
generally that to sbart a sult and serve a summons--or by
£1ling 1t-+you should state the nature of your compleint.
The idea of serving the summons, snd 1f the man defaults
you can then declde what your cause of actlon is is a rather
shoeking 1dea, It may have worked well.

There is another thing: When it comes to a require-
ment to £ils a complaint, whether 1t has to be filed or
can be served without fillng. T think it 1s of vital im-
portance that there should not be a requirement that 1t be
filed in cases where the psrtles do net desire to have 1t
" published. You could have a complaint 1n the hands of the
lawyers, and peossibly compr omise cases 1ike that. And it
has alway“ seameﬂ ta me that the requivement to file & com=
‘plaint ahd ‘make &&/@aﬁlie record so that you cannot draw
back and settle 1t and keep the thing from the public is
a rather unfortunate situations '§§55a are my views on
thele points. I think we ought totake them up separately.
I think you ought to declde first whether the summons can

be lssued by the glerk or may be lszued by the lawyer.
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Dean Clark. Then there ls the additional questien of
whom shall servéggit?

Yp, uitchell., Yes.

Dean Clark. And while not absolutely connected-=-
though not far away-~there is the question of serving the
pleadings.

Mr. Wickersham. ‘There was a rule in New York that
pleadings must be 1lled wiékﬂ%ﬁe elerk within ten days afgar
the request to file 1z served by the a§§%§ita party. If you
have sérved the complaint and do net flle 1k, the defendant |
may glve notlee to file the complaint. And therefore, you
magd file the complaint or it will be dismlssed,

Dean Clarke As I understand 1t, the Federal dlstriet :
judges are now individually trying to establish a rule re-
quiring the filing of the pleadings.

Mr. Wickefsham. Yés; they sre, but it 1s very hard
to enf@ree it. In many cases the partiea do not want to
h&ve it spread upon the record for the press and others to
gee 1it. |

lr, Lemann. In éhat case they are nob éaquir@a by law
to file pleadings.

Mr. Wickershem. There may be a atlpulation that they 7
will dismiss the sult after the pleadings are flled.

Mr, Lemasnne Then a sult was nevér brought. It is

like a separate sult in an lineiplent stage.




Mp, Wickersham. VWhat you do then is to file an order

of dismissal, and that must be done on the record. And that

sebtles the questlon whether that sult was dlaposed of or ls

8611l pending. But s@ﬁa ghyster lawyer might try to get in

e elalm that there was a sult, and very often the defendant

will want a record of the suit.
Mr. Lemann, Why 1s that the Judges had a hard time

getting the pleadings filed in a case pending?

Dean Clark. In the Federal District in New York they

have a rule requiring the Iiling.
Mr. Mitchell., Suppose you bring a sult end prior to

the lssuance of summons there ls a pendlng suit. When the

party le ready he filles the notliece of trial with the clerk,

which makes & regord in the ¢lerk's office and glaees the
¢ase on the oalendar. %In that ¢ase the rules reguire t&at
the pleadings be fileﬁg Ana sometimes they are ﬁﬁt filed
?ntil the casge 1s ready for trialg

| ‘Er, Lemann. fh@y have te-file it within a certain

time.

lp. Wickeraham. %When they come to Judgment they must |

file the pleadings.

Dean Clark: The Federal Distriet judges have tried
to establish a»rule ﬁa@ui?ing £iling pleadings abt once, and
the Federal rule is different from the State rule’

Mra Wiekapahamq Well, it is more hene?ea 1a the breash
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than in the obuervance.

Dean Clark. E@a; I had a talk with Judge Enox ebout
that, |

Mp, Lomanns If the Fedoral Judges could do whet they
arve btrylng to do, 1t would require the complaint to be filad'
when the summons 1 serveds |

Dean Clark. Or a short time thereafter, But it will
not greatly different under this.

I wonder under the New York rule of keeplng pleadings
eaﬁaeaiéé how 1aﬁg you gould do i&? If you do it for 20 days,
as provided in these rul@s; would thet not be enough? What
I gugpested 4s s eom-romise between the lew York pravisien
and the requivement of atarting sult by filing the eemplain%
with the clerk. And under thess rules you do have to file
a complaint, but not within 20 days. But when the case ls
supposed to be ready, 1t has to be served. Gen. Wickersham,
do you think that 18 too great haste? |

Mpe Wickersham. No, I do not mind that. Bub my point
ls that the summons ought ﬁ,é" be tled up with the ecomplaeint,
and I think in the Federsl practice 1t 1s easler to accomplish
that than In the State ecourts. After 8ll, in New York when
you flle a complaint 1t 1s practieally lost. It does not
make mueh.diff@rana@‘whﬁthsé‘1t 1s filed or mob; bub nobody
objests to that. |

Mr. Lemann. Well, how about the other States besldes
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’gr. ﬁ"i@k;ex@smm. We cannot atbach In New York except
on an affidavit setting forth the cause éf action snd giving
& bond. ‘

Dean (larics lNr. Moore 1p makis

st of the require-

man’es of the different States.

Mx*. Lemm. I suppose when thay started 1t in New Vark

it wes quite unmusual, Theze di,s:g you get the thing in New

| York? _ Wag it the opractlce in New York when you came to

the bar to sue a man without telling him what you were sui’agg
him for ?

M. Wi-akész?shamc I think 1t bas alweys been done.

e, Lemenn. Is it the ‘English practice? | |

Dean Clark. It is the English practlee, but they sta’ee
the nature of the 0ase.

I should think under ma New York practice the only |
thing to de would be %o serve and fiﬁé out later whether yeu
want to go aheads ,

Miree m@kez‘sm. Well, of éénrss; we are now making
cormon law rules, and if we attempt to go too far f?em ¢ome |
mon lew progodure whiéﬁ is re@egxxiga&, and has ‘bsexa in forece
for a long i;::ime; you will have a lot of @;@éesitien; Theéret;s
éai’:};y; why chould not & sult be begun by summons so that |
jurisdiction s obtained over the defendant? Then the come |

plaint must be served within a reasonable time. Bubt after

all, the beginning of the sult 1s nobleetnis sthe claim has
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been made in that4§arti¢ﬁlar court. It seems to me that
the beginning of suilb ought to be facllitated, rather then
be surrounded with btechnicalities. |

Mr, Lemann., Well, 1f you want to sue a man<~there are
not so many eaaéa on the subject; but 1t seems to me the
remedy ls waﬁse than the diseasa. I do not know what the
Congreasional lawyers will say on the subjeet.

M?.VW1akershami I do not lmow the exact language ef

New York
the /rule. |

My. Mitehells. You walt te see whether a man d@faﬁlts,
and 1f he defavlts you can fix up a cause af:agbien¢
| Dean Clark, I hsve read you a list afLSﬁatas where
the summons ¢an be lssued without the eemplainﬁ, ineluding
Massachusetts, Wisconsin and eths%a. And IJQ&VG a somewhat
larger group where it was rsquired to be isaueﬁ with the comw
plaint. May I make two aor three augg@stians. I am a little
nesitant about saying anything too definité%y, becange often
there are alternate provisionss Y o

Mr. Lemann, WNelther alternate would permit you to
disnanse with the eemplaiﬁt.

Dean Clark. Thia is a kind of problem that is close
to the iawver's haarﬁ; and I aia not want to heve mugh %r@ubié
about 1t, because, frankjy, I do nat think you will have |
mﬁ@h trouble about 1t if it works, It has been asaumad that

it 1s lmportant when the suit beglns ﬁhat you serve the ﬁem»i




plaint 1f you are golng to attach. And later oh we made a |
provision t rying to restriet the proceedings in the case of
proviglonslremedies. But further than that, I hope that we
do not get In a situation whers we are offending the local
bar and upsebting the local practice. That is the problem
I referred to somewhat sarlier,

Mrs Mitohell, Here 1s Rule 1l that bthe summons must
be directed to the defendant and éevvea on him and requires
the defendant to flle hls answer within 20 days afver the
sumaons« Now, where is the requirement that he must serve
the complalnt? |

Dean Clarks Rule 10.

lip. Morgean. In those rules you talk about summons,
and not summons and complaint.

‘Mr.‘ﬁiakerahaMs This is predicabod upon the thought
that the complaint shall foliowe

Mr. Lemanne 1 have mever heard of any complainb of
the practice of beginning sult by %hé sorvice of suumons
without complaint.

Mr. Wiekersham. I never heard any critliclam of 1%,
bub I think you would hear eribiciem if you bried to abolish
1k,

lip, “ememn. You would have gomplaints 1f you tried
to abollsh 16% |

Mr. Wickersham, How is 1 in Callfornis?
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Mp. Olney. You are required to file your complaint
‘before you could get your summons, and to serve with the
summons & eopy of the complaint.

Mr. Lemann. As a matter of feet, there ave not many
sases where that cannot be done. |

Mps Wickersham. I do not know what the rulé now 1is
in ?enasyivaﬁié¢ ' | |
| Mr, Mitchell, Vvhat is the rule in your staﬁa, Moo
Donworth? | '

Mr. Donwort « 7You have the 6§ﬁiéﬁ of beginning'the
puilt either by filing the aam;g‘l;aini:; oy serving the summons
with the complaint without filing, and as I say, I think
‘that optlon should be preserved for a number of reasons.
But on this speeific wuestion of the New York practice, I
am disposed te do whatever will get the most votos .,

Mr. Dodge. That p&éeﬁi&s is also followed in Minne~
sota.

My« Horgate Irﬁhiﬁk Wisconsin 1s the same ds Minngw
sotas

Mre Mitehells And Iowa 1s ébaat'%hs sames A summons
is iseued with the complaint and you can either serve it or
file it. | ”

§?§ Morgan. I think that North @ak&ta and Wiseonsin
& ro the seme as Minnesota. B

Dean Clark. Vhen you say there ave not half a dozen
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States permltting the attorney to do i%, I think you sre
confusing the twos Pe you mean there are not half a
dogzen States that permit the attorney to serve ths summons
without the gomplaint? If se; I think you eare nobt correct
about that.

Mp. Donworth. It 1s very customary to serve the sums
mons without the eégplaintﬁ

“p. Wickersham. I think that 1s the substantive form
of the New York summons.

Dean Clarke The only thihg 1s that we should provide |
for the service of compleint with the summons. As a matter
of act, that ls not really concrete, because there are sever
al alternate formas.

| Vir« Lemanns ¥here the distinectlon between law and
equity is maintained, it iz generally the practice to begin
an equity sult by filing a somplaint, 1s it not?

Mr. Wickérsham. Yes.

Mr. Dodge., Yess

M. Wiekersham. You ¢ould not begin a sult in equity %
wiﬁhaut filing a bill of complaint,

Mr. Olney. How aboult the State courts?

Mr. Wiekersham, The Sﬁaﬁé ¢ourt, that ls what I am
talking about, the equlty proeeduvres It is the old chane
| ¢éery practice.

Ype Pocge. In the state court can you begln an




gult by mere service upon tﬁﬁ-@afanﬁaaté
lpe Wickevshame Veése
lirs Mitehells Yese
Mrs Wickersheme The judielal positlon, lre Chalrman,

is whether the ﬁummanﬁ must be ilssued out of the court in

first instance, ov, ¢z the lawyer gan lssue iﬁe
Hpe Mitehells Yes.

Mp, Wieksrshame  Because if it is provided thst the
gsummonsg must. be igsued out of the court, ' ‘

sk then you mush go to the elerits of fice, &ﬁﬁ/it 18 glﬁs@éf
gk you have to walb untll the Tollowing days

Hp, Mitehell. 'Then suppose we take up first the %ﬁé5%¢
tlon whether the summons must fipst be lssued by the elerk
or the court, or vhether the attorney cen lssue 1b,

Mre Donworth, T move that we approve the sigalng of |
the summons by one of the é%%§rn§ysg

Mre Dodges Jis that in the alt%rﬁaﬁi?@ or the only
way?, | |

ﬁf; Mitehell, ‘iﬁ is the only ways

%@#'%ﬁ@%@?ghgmi You say 1t ié the eﬁly way?

Mre Mitohells Yess o |

Mr, Wiliekevsham. Why not hg?@ the ait@ggéﬁi?a?‘ ﬁhy
not allow 1t to be done either way?

ﬁ?;'ﬁﬁﬁﬁayhhj‘ I think our sbtatute allows 1t Lo be

done by the plainbiff himeelf or the abtorney alwaysj never
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by the clerk.

Mp, Mitehell, If there is no further discusslon, all
in favor of that motion will say "aye"; those opposed "no."
| (A vote was thereupon taken,and

 the motilon was adopbed, all memba?a'i
present voting "aye" @xE¢§t Mre
| .Laftiugi | o |
Vg, Mitehell., The nest questlon is whether the ~oiww.
,@lﬁﬁ%%'aan be either filed or served with the summons.

' Mre Donworth. I move that the manner of commencing an
action be optiomsl:with the pleintiff, elthor by the filing
of & complaint or the serving of the summonsy  thet thev€w6
mgthods of beginning sn aazian,be maintained, namely, either
by filing in the elerk's effiee or gerving the SURIDONS o |

Mr. Wiekersham. In the latter csas¢, you would have to
have them follow 1t by the filing of thé complaint In é
reasonable time.

MvQ.ﬁeﬁwéE%hg You are quite right. But I mean there
ave two methods of beginning an actlon, by the filing of a
complaint or the servics of a sunmons, What shall be lefh
in the auﬁmeﬁgrwa can take up afterwards.

Mr. Olney. In Californla you sre required to follow
it uvp within a year or it will be dismissedj but the action
1s commenced for all purposes when the complaint is filedj |

otherwise the statute of limitations runs.
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the summons is ilssued; simulbaneously with that the gome
piaixzf; must either be filed or a ttached to the summons for
service. - |
Vr. Donworth. Do you mesn exactly that?
k!ﬁ!*f mw‘muf I mean precisely that.
Mrs Donworths You sald “aimﬁ%ﬁéﬁ@éﬂalya“
My, mﬁémlig Yess What ls your gsﬁ.&‘agura about that?
ALl in favor of the m,atién will say "aye"; those opposed
."’n@;“ 7'
(A yote was taken and the motion
was &dapﬁesé; all the members |
yoting "aye" execept Mr. Wigkerw
shame
Mr. Mitehell, Now, you get down to the question ef‘
’whe gerves the sm%awwhﬁzh@r il shall be served by an

eﬁ‘ﬂei&l, o1 Dy~

Deen slaz*k(meezﬁgasmg)c Either by an offickl or by
any person.
Mp, Wiekersham. I move that 1t be either by an offi~
elal or by anybody. |
Mp, Morgane I sesond the wotion.
(A vote wos Laken and all the
the members vobed ‘aye" except
Mire Toftin)
My, Mitehell., That brings us %
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down to the questinn of what, under this systém, constitutes
the commencement of the action , as suggested 5y Yire Donworthe

Mr. Bgnw@rth; That was not ny questlon. UnderRule 10
as written no sction is commenced until you get hold of this
mans I think 1% 15 very lmportant to have an aetion pwmding
for the purpose of various provizional remedies, before you
get serﬁiée on the defendant. Wow, I think that embodles
what we ﬁotaﬂ for without any further motlon.

- Dean Clark. I would llke to comment on that. It ls the
system in many States. <+ do not know what need there is for
it. The starting of a sult ls important in connection with |
the stabute of limitations. The idea that a man can stick iné
a summons and then ﬁait a year 1s bad. It occurs bto me that
Pule 14 was intended to take care of the limlted class of
cases vwhere service is evaded; but the idea that you can,
wher you have a weak case, and have walbed six years, you

ean commence sult by filing a complaint, is not good.

,gr;.ﬁeygan; Is there not a provision In the présenz
statute of 1im tations ﬂaiaying the time when the defendant
‘1s absent from the State; so that there is no reason for any
speclal provisglon? 5

lps Domworths I do égt care enything about the statub&?

of limitatlonas. I had just as soon put in that the §revent~§

ing of the wumhing of the statute of Limitatlons L¢ ddyilay

service.  What I want 1s ﬁa haveig'aﬁit pending when yeu”ggf

S T,
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o the Judgs for an ovder. I do oot see how any quesblon can
he ?gi;%% ahout »hﬁt; I 1 pgo to thes Judge withoub having »
guli ;%&diﬁgpﬂé de not think he bhas any Juerlsdictlons

re Wibuhell, the gyztem thet has been

L owhen the summons

£

adoosted, thel the ectlon ghall be commence
is dellivered to U ke parshal for service, whelher 1t 1s sevved
o nob? And wnder this ?Lia you have provided thab except
wvhere otherwlise provided by speelal ?ﬁgtiﬁ%ﬁ@ﬁtﬁ of stabulbe,
a elvil setion 1a commenced by service upon the defendant,
in the manner nrovided by bthese rules, of a summong accompans

104 by a copy of the complaeint, o the £iling of the conmplal ﬂta

»mga

Ve Lomsmne  Thet 1z inm the albernsbiveww-oithey way, iz
¥
1% not?
¥re Dorworth, Ven.
fp, Lemenns Ue hove ceptaln classes o actlon where the

parbles sometlmes wall for a yeay, without bLelng subjeet to

POproacly,w bib s alifieul to 2 @i 3&??@%@* and bthey in-

ﬁqﬁﬁ%ﬁa the statvite of linmltablonsg by the fillng of suwmmons s
and that 1 the tmportant tests OF courze, if you have not
acbually served youwp sumions, yow have nobt snything to bring %
bhe man Inbo court, end I think 3@% gughit Lo be reguired to
sorve 1t In o ceriain length of tluo.

bre Hibenells Is 1t nob éﬁgﬁgﬁ to meeb Dean Clark's
Csugpesblon to provids the following rule, that ls In each and

all the goven Btates under this very system, snd you have
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Just approved that in the United Sbtates courts you want the
gult to commense elt erw«for the stabube of Limltablons, proe-
visional ?@m@ﬁiég§ and 8o on, your sult can be conmenced
either by aschtuel serviece or by filing the complaint and des
Livery of the orooess ﬁé»éh@ marshaly and you pub the mare
shal in charge of the suvamong and he %&ﬁ.séﬁ?@ 1t and serve

1t at onpe: and you ave to have the benefit of thab, slthough

doss nob sucuoed in gebiing service for a weok. And thab iy
the gy&%@&?%hﬁg follow, and 1% é%@%g the oblegtlon that you
do not have to have a pending gﬁiﬁs

e §§§§%ﬁg Zou do not have to have 1t for a ?é&ﬁ,
though, é@ you?

Doan Clark, Woll, in this ease, wust It be made by the

marshal e

My Vitebell. Tn order to huve the suilt commenced. Tt
does not eommence sult to have the lawyer ismue 1%,

Dean (lark. Suppose be éé@éfgzii?éﬁ 187

Up, Mitehell. If he does not deliver 1t to the mavehal
oz sherlffend deponds & privats pergon for servies, the sult |
ile ﬁ@%ia,mésn@sé, but 1 he wante te have hls netlon starbed
ne delivers it to the marshal or sheriff and it ie ﬁémmsﬁﬁé&;{

Dean Gl&rﬁg Does not the marshel have to serve 1t ab |
thie tlme? | |

pe Hitechelly That is enother question, 1f he does nob

gerve 1t within & reasonable times
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Hp, Lemanne What do you gain by having a private ln-
dividual sevve 187

e, ¥ltehells I the private Individual scbuelly serves
it suilt ;g begun when he serves 1t. Bubt suppose you wanb |
Phe sullt commeneed right away, elther because of L he shabube
of limitations to get a bomporery restralning ovder, you flle
16 with the marshal or sherlff, and that commences the actlon
the sawe as actual service by a ﬁﬁﬂ&&ffiéiﬁi Paraot Thore
ls no ﬁiffiéﬁiay.ab@uﬁ thats The weason I am wrgling 1t le
because of the other r%%@%&%iaﬁ you have jast_gggggfggﬁ

:gﬁi Dobles The New York rule is thet ygﬁ'muéﬁ got per-

vies in sixby dayse

e, Wichershams Or you §ﬁ§<%§§iﬂ'$ﬁ%ﬁ§i§§t@ pervice
by publicatlon, o
ey Donworthe, It has ai%&yg boen the ia% that wyou can g
aob gst_g&ﬁr iajﬁméﬁiﬁﬁ without pevsonal service, |
Depn Glarke. T must agreo with Yy, Doble that in New
York they do 1t vight gleng. In Hew York you get a f@&tﬁ&iﬁﬂg
1 ng order, I do not say you cen get a real injunction, bub g
you ¢an get o restralning order wlihout commensing bhe ga%i@a%
Lad I thinde the only real vital purpose of 4t is sz bo the
running of the statube of limitablions, or somebthing like %ﬁaﬁ§4
It 18 not necessary, I think, in connecbion with anything
sommencted with the sulb p?ﬁ?@?¢‘ fny of those sugpestlonges

L do nob objest to what Hre Mitchell suggested, but any of
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these mothods, ag I see 1t, extends the statute of limitatlions
for a szawaﬁ@vigg thing. |

lire Wiekershem. It may not be a slowsmoviog plaintiffs
1% mayv be sn ovasive defondant.

Hrs Dobles, That 1s what I am afraiﬁ ofs an évasive
dofendanb,

Hpe Witehellds ¥hon n files a suld éﬁﬁ hands 1t to the
marshal , he has done the best he can, and if the object of
gha% 18 to save his ceuse of agtion, the defendent hag no
gyﬁunﬁ of eomplaint.

lips Wickersham. The only bthing aboub that is that it
must be followed up with acbtual servige, or aaving that, the
beglnning of subsblbuted service by publicabion,

Ury NMitehell. T think we wlll come to that labev.

Pean Clarlke I thiak Ehis is really a substitube Bule
14, is 1t not®

Ppof. Sunderlends That 1s covered by an allas writ,

Hrs Wickersham, vﬁég; O gourss the walver of jurisw'
dietlion depends entlrely on elilzenshlp, The only way you
san bring in the defendant I1f he abays oub of the Jurlsdict-
lon 18 to enforee some llen, and then consbructlce notlce
must be given o hime

Profe Sunderland. If he has any property thers you can
atbach thate ’

,gﬁilgiﬁkﬁﬁghﬁmi/'gﬁﬁg buk in case you eannot get gere
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viee on the defendsnd you must beglp proseedings for substle
tute gervice .

ipe Mitchell. In Minnosoba it must be done within 60

f

oy

dayaa

Dean ﬁl&@%i There 1z vgéy 1ilttle sepvice for sublicatlon
in the PFederal disbrieba.

Yr, Wickersham, That {s what vou want forestablishing
llens . |

Dean Clarks. You would not gat §uvigéiaﬁi§n theye.

fire Dobles Poderal courts do not lssus at%éehm%aﬁg O~
ﬁinarilyck

Deane Clavl, ‘3%35 you will not get Jurisdiction.

Nre Wiekersham. Not unless you went furbther,

firs Dobles 4And thab &%atui% has very drastic ??éﬁiai&ﬂ%é
and is limited to ﬁh%?%4§ﬁﬂ?% is a preexlsbing lien before
the begluning of the sult. Tor instence, you cannot condemn
??ﬁ?@?ﬁ?‘%hﬁ?@ there is noe ¢laim in advance of the sult,

Dosn Clarks But I bhink whet Mree Wickevshan has in mind
18 thet in the State proeedure, 1f you cannot got the ﬁ@f@ﬁé«é
ant you can get his property. But I understand that that is |
not true in the Pederal Jurisdictlone

fpofs Sunderland, Those are important Gased.

Doan Clark, Yes, those ave i%?&?%ﬁﬂ% easen, but it is

& lien cooe.

Mipe Wickershams DSefore forvelosing a mortgage in the
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Federal court, suppose you have brought a sult but you can
not get jurlsdiction ever A, B, o ¢, who have & vesbed ine
torest and are not within bthe jaﬁaﬁia%mﬁwﬁa can lasue
¥ our summons and require them to answer the complaint. Yow,
you musbt have some proviaslon fop agz?ving the summons by sube
stitute serviee, and you will get complete Jurlsdiction fop
the purpose of thet eult,

Dean Clark. Yes, perhaps we are in sccoprd on thaby but
i thought you aéighi; go furthey and say, "I want to sue you
Tor an aubomobile aceldent,?

t ab all,

Hrs Wiehershane Foy I ¢dd not mean A

Dean Clarke I beg your pardon. |

Hre Wiokershame 1 had in mingd the Fedsral jwif%@iéﬁiﬁE@;
|  Hee Temsnn. There must be some methed of conmenc ing
Bult other than by abtachment,

o ¥re Wickorsham,  That commencement sult is o bo opere
asésivé ar & copmencement unlesa you go further and complate
&ﬁ’iﬁhiﬁ 8 sertaln time,

;"ﬁ%ﬁﬁﬁubﬁﬁiﬁu%&ﬁ ay
Mo Doble. Of eourso, i attachnent euses thore is less
pamoval,.

Mipe Dofige. That smends Fule 10.

‘ a0 Glarks It would amend Bule 10, and I think 1t
would pmend Rule 14, by striking, possibly, all of it out
und putting 16 all in Rule 10fkkthe only bhing that wouwld ve
Aeft of Bule 14 1s that where service is made, where the




sult 1s sommsnesd by filing the complaint and delivering the
sumnons b6 bbe mevsbal, sorviee must be made upon the defend.
ant  within 8¢ or 90 days, or whatever the provision lg, Thal
s, 1t would medlfy both Rule 10 and Rule 14. |

e Dodzes Tt might 811 be swbodisd im Rule 10,

Prof. Sunderlsnd,. Bub there 1z no provision for the
ghatube of 1limitablons, snd it might very wall be that you
would 1loge vouwr sulb,

Hrs Hitohells OF course, 1f & wan iz oubtside the Jurise
diction the stetube would not run.

Desn Clavky As t;# the way of using the svmmons, we have
provided that you may leave 1t with somebody, an adult g@?ﬁé}éa

Mrs Lomanne The only dlffleulby is that when a man has
no home, and you do not lnow whether he 1z a non«resldents |

live Wickersheams. Thet 1s a very

MNONn ¢aste

Wr. Lomar

ne S0 that you might walt twe yeavs before
sbarbing your gulb,

P e @iﬁk@ama Woi the Jurisdiction bacomes sxelusive and

for the purpose of vestvlag title te property uader

publicae

tlon, you go shead and complets your publicatien.

Mres Lemenns Mo, I am not telking aboub &, ss Lo asre
ving the defendant in person, buk b, by handing 1t te the
mershal, provided the mershal serves it in 60 or 90 days.
Yow, 1f he does not aerve it in 60 or 90 dayaee

Mrs Wickorsham (Interpssing)s Then you ean geb it by
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publicablon,

Wpa Lmenne Mot with & nonercsldents

Hes Wickershome You sre out of luck thers.

ﬁ@aﬁ,ﬁlayge That esan only be a llnited mumber of caposs
i% 18 8 VOry rare couts

%?qyﬁiﬁgﬁﬁghﬁﬁﬁ Th ig 8 ange of the "Woygobben Man.?
{Laughbere)

Npe Lomanne TIn my State you hand 1% o the marshal, and
bhen leave 1t to the marshal b6 say whether it is 60 or 90
dayse« Thet would take care of the case.

ire lovgane You migﬁi iésﬁ& just one nllas wrilb after
another, ilke ab the old common law, ond 1f you do not geb
him in 60 or 90 days you are out of luek. You have loafed
too i@ngg

Hre, We gould provide thab the action is commenced

elthew %y‘gég?igg the defendant aﬁé giving him e copy of the
oomplaing, @?léiﬁﬁ.éy'filiﬁg the complalnt and dellverlng &
gopy of the summons to the madghal for serviesy and provided
that © he sumons shall be served within 60 days, unloss re-
tupne that he 1s ﬁﬁ&%&é'ﬁ% find %hé,é%f%ﬁﬁﬁﬁ% within the jurls-
Gletlon, In whiech cane, upon nreper eause shown, the court

- mey permit 8 longer perled for serviee. Tou could eover

the thing in thet way, And that is ?%ﬁlly'ﬁhﬁﬁ I think the
1dee of these §ﬁ1%$ waBe

lipe Dodges Is that nob a very good suggestlon, to glve
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the court a little 1eewaynt9sxtand the time? The marshal
might find tﬁat this man had gone to Eﬁ?ﬁgé; and 1z coming
back next weelk.

Dean Clark. Kaw; suppose 1t was Judge Wickersham, and
he is in Hew Ybyk; and say’s ha‘aever cones to Caﬂn@ctieut;
and 1s sued there.

Ure Olney. It depends on the court extending the orders

If it appears that Gene Wickersham is in New York and in the

ordinary course of things 1s not coming to Connectleut, you
could not sue him in Connectileut.
Dean Clark, Well, the absentee ﬁrsiisi@na of the sbas
tute of limitations cover all of that.
C My, Lemann. Yss; I think by theerules we have glven

him all the protection he needs.

Vr, Mitchell. ;@111 you put that in the form of a
motion?®
Mf. Olney. <Yes, I make that motign.

Mr. Lemaﬁn, T cecond it.

(A vote wes thereupon %&ken, and
regulted in a vote of 6 for the
motlon and 6 against,.)

NMre Mitehell, There is a tie, the vote being 6 in favor

i
!
i
i
1
(
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of the moblon snd & sgainast Lt

Mpre Wickershame The Chalrman has the declding vobes

Mip, Olneys T dld nobt ged the objection to it

Hrs Movsans I think 1t is exbtending the statuto of Limite
ationg too longe.. I think the gbatute of limitablons takes

2

i thers is ne use exbending the mle to

gare of these case,
BOVET TArD COEEH.
lip, Tomann, = I bhink you gentlemen have a longor statube
of 1imitablons than we do in our seeblion of the country. Ve
have a s;sz:;%;amz%% of 1imitations of slx monthe,
lre Movgans 81z months. I think the sghatute of limite
ations lneases 6f;£g§§%.i%§?isﬁﬁm%ﬁt te aix months.
e L@m&aﬁg ALl torte are alix months wlth vs.
llpe Moprzan, He has to plé&é.tﬁ@ statube of 1imitatlones,
and he has to prove %hat; he has beosn theve,
CDean Olarlte He has sizbty days: 8o we will not vote
agaln=t that.
Mr. %@?gan; How long 1s & Judge going to @ﬁ%%ﬂﬁ'iﬁ? :
is the judge golng to extend it for s yoer?
lipys Olneye The ;j'gégss will extend 1t as long ap nay be |
ﬁ%%ésﬁ&?yq‘
Kp, Morsens Thabt mesns that the Judge can open bthe
gtatute of lim'tatlonas |
Mre ?ﬁa%sie.g T do not think thabt men would have nmuch of

8 kick coming to hias
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Hps Olneye It means that the judge can vold the sbatube
of limitationze

Hr. Chorrys 1t means not only éh&t, but 1t means that a
man wey evede ity he may be in one Jurlsdiction bub hie howme
may be elsevhere.

lire Olneys I wlll say that In the Western 8%ét%$ the

gtatuts of limitations is frequently very shovrb,.

lre Donworths The laws of the sevoral States shall

BOVETT .

ip, Wiekershem, Yesi but you cannot by a rule of the
Suprems Court @?ﬁ??iéé ababutory limitstionas
HMrs Dobles There gesms to be a limitetlon that sults
shall be commensed within the statubory perlod, |
e Wichepsham, Then those statutes contain provisions
that, for particular gaygégasf the sctlon shall bé deemsd to f

bo commenced by delivering the suw

mong to the marsphal, pros-
vided that 1s followed up by personel sevrvice or filing in
the court, under the alternative provisions of the statubes
Bub I do not think the Federsl rule in the procedure here
that ve ere worlking on could override the provisions of the
statute, except with regard to limitations.

Mre Mitehells Well, T am going bo put the question
again. MajJor Tolwsn did not hear 1t, and d44 net vobe on ibj
and after further consideration, I think I will go baek te

the 4cea of 60 or 90 days, s used in the Testern States, snd
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ﬁhat that will be satisfacboryvs
I heslbate about bringling in the vules a scheme by which
the judge haz teo talke proof whether an actlon iz pending op
nots Vaje Tolusn, you dld not hear the moblon, Will you state
it again please, Judge Olney. |
Hre Olunoyes 1 mulke %b§4mati@n,tha% an actlon bs commenged
slther by the sovving of tho sumons acgompanied by a copy of
the conplaint, or else by flling a complaint In the court and
the lssuling of a swmons o the warshal by the couwrt for sore
vicowwwith the Lurther proviso that the service by the marshal
take place within 60 days, unless the mapshal veturned thab
he was unable to find the defendant within the jurlsdiction
of the gourt, In whlch case the court, For good cause shown,

might allow additlonsal time for . the service.

Hye NMitehall, The whole point about it 1z whether the
aauré should have the power be sxtend the btime alter the 60
daye 1o ups |

Nre Wlokepsham, Well, 1is %ﬁ@?@ not a question theore of
pOweRr? fan the courbwwsnd that mesns, unless Judge Olney |
govers thab a 1ittle move deflinlbely, by providing for alterw
native methods of s%r?iéﬁg by publicatlon, or service by an
ordsr of the court without the Sbtate, that would be &?e??uliﬁg
the statute of Limitablons, I do not bthink you can provide
by rule for & change of a limitablon provided by ensaet of

the State,
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Wr. Lemoring Ve awve vet assuning that their law will
interrunt %hﬁ:s%aﬁut@; I think direstly we have no sontrol
over the Stabte law,

Hpre Wickepsghams HMosbt of the States sbabtubes conbaln a
provision for avoiding the running of the statute, by 3@&&%@&?@%
lve service, one way oy anctiere ¥ow, should we attempt by
those rules to override whatever provisions are contained in
the statutory faws of the verlons States vespeeting the 1imi%§
atlon of the time of beglnning an actlon, which include proe
vislong for the absent or %iggiveiﬁafﬁaéantg and géﬁtimg ab
blm upder certaln clrcumstances in some obher way then by
porsonal 5%?@13@2

Profs Suﬁﬁaylané; If we have power to glve the mavshal

G0 days, we have power o leb the court oxtend the 60 dayss

Hre Wieckershane Perhaps so, but I am in some doubt
about that, becanse I doubd if any Htatew=

Mre %iﬁgéﬁlléiﬁtavgaﬁi§g§¢ whatever we do hore will
have no effect upon the State sbatube of limitatlons at all,

iy anay¢ I had no 1ldes by wmy motion of changing the
méthod of constructive service at alls T want to point this
outs | As this rule was gbtated, the %@%i@m would actually be f
gonmenced when the eon laint was filed and the swmons was
delivered t o the marshel fop service, end the statute of

Limitations §$§lﬁ be set wglds lmmedlabely as long as that

sult lasteds lNow, the requirement of service by the marshal

LU O——
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%i%hin£& certain lensgth of time 1z not one that @ig%é%%y
affects t ho statute of limitetions at all, It 1s one that
means that the suit #111 be dlsmissed and fall unless service
i@lhaﬁg and 811 the court does in a case of that kind 1z to

| exbend the time for seprvice and preserve tho pendency of the z
sulbse |

Myes Wickersham: The whole purposs we are stpessing flow

1z to avold the bar of the statube of limltations--the stabe
uke of limitatlons providing that gaiﬁ must be brought in a
gertain sause of aoction within fié% or 8ir years oy vwhatoever %
1% la. Wow if the Pederal lew should say that an sebtion
ghould be decmed commenced by delivering a1§Zi§L6f the come
plaint to the marshal's »fflee and »ﬁéul rehal ?%éiizfgvﬁr

deliver 1t to the defend

jthat would bar the &ebiems I do

not believe that bosts

Mg Olnoye = it
due procsess in connectlon with the stabtubte of limitatlons.
ph N S

Hprs Dobles I do not think there 1s eny question of due
nrocess of lawe

iips Wlekevshame Suppose that twe years laber the mare
shal finds the man and serves summons upon him,

lre Olneye Well, AIf the stmbute provides that the ace

Ctlen la commenced vhen the swmnons 18 servedes
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Mr« Wickersham(Interposing), I do not think you csn
override the statute. ¥or the purnose of declding rights in |
specific property wlthin the jurisdietlon, you may, perhaps,}
do it. Bub I do not believe you can override the statute of |
limitations. by pubting it in the hands of the marshal. |

Mre Olneye. Well, you are looking at the staﬁu@e of lim-»i
itations as a specifie right. That is true as to property,

but when it comes to the statute of limitatlons, that is

merely that a man cannot be sued.

Mre Wickersham, Well, when is he sued? The mere fact
that a paper 1s served on him or filed in a public office,
of which he has uo notlee, 1s not beginning a sult,

Mre Olneys You will find that in the Code States they

provide t hat an setlon 1z commenced when the complaint is
Tlleds The statute of limihatians depends on ﬁhat; and does
not depend on the time of the servige upon him.

Mre Wiék@rsbgm. I do not agree with that,

M @1%@h@1i.5 it seems to me that we are attempting
bo declde whether Congress has the power to preseribe the
statute of limitations, but what we are t rylng to do here is
to provide éhen thevgtatute.begins under ﬁhe 3tate statute. 7
That is éﬁ idea of gﬁsgting the State statute; and 1if we can i
say anything as to when an actlon 1s conmenced, it will havevé
no effect on the State statube if wevmake it 60 days ox whatﬁ%

not. 8o that the argument extends to the power of the eeur%@
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to extend the time based on the limitation of the power of

Congress, when 1t comes to the gquestlion of 60 days.
Mr. Wickersham. That brings up the question of whether .
the right to plead the sﬁatute of limitations 1s a substan-
tive right, If 1t is we cannot dalter 1t.
Mrs Doble. I think 1t is a procedural one, and 1t 1s

always governed by the law of the forum.

Mp, Wickersham. By the law of the State of the forum.
Mre Doble, 7Yes.

Dean Clark. That does not constibtute due process of law,

Mres Dobie. In the case of Campbell vse. Hull, they held

bhat it was all right to extend 1t.

Mp, Mitchell. That 1s a questlion as to whether we shall

let it stand at a flxed period, or whether we shall give the
court power to extend it. That 1s the question involveds

Mre Qlaey; I th;nk what we should consider 1s that wﬁag
we are doing hgré 1sto provide that, as to the defenéant that
cannot be foundeewe will say the piainﬁiff cannot find himes
the plaintiff may‘bring his actlon by filing his complaint
and handing the summons to ths‘marshsli' And then we arve golng

further and requiring ﬁhathaétien be dismissed unless the mar

B

shal finds him In 60 &&ys, under any and all cilrcumstances.
Mr. Mitehell. Well, 1t is the law generally, and I do
not know of any cases where the court may exbend the btime.

Mr. Olneys. You are putting on a new Iﬁﬁg
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Prof, Sunderland, In T1linois and Oregon 1f you have
made diligent attempt to get service and have not been able
to do 1%, you can geb 2 new summons. |

Mres Wickershame. How long doesg that run?

My, Horganes It lz the o0ld common law method. You can
get as many a8 you wanb,

Uy, Lemann, In my State on the service of a sumuons
there 1is no time limit.

Mr. Wickersham. @ell; as I recollect our statute I think
it requires service to be made by the marshal in really some

reasonable lengih of time, 60 or 40 days, and then 1t is cone

¥

sldered as dating back to the dellivery to the marshal for ser
vice,

lire Mitehell. What happans if you do not get serviece?

Mre Wickersham, Then you are out of luck. You have not
avolded the statute running. But I am rather questioning

whether we could by jule practically indefinitely extend the

time of limitatlons fixed by the State law.

lire. Olney. What we are doing ls not so much that, as to

provide thet you must serve in 60 days or the sult is dismiss

6d.

Ny, Wiekersham., That 1s true, unless you get another c;:a’ra.é~
Nre Olneys It seems to me that is a very short time.
Vry Tolman. There is one other thing that should be cons

$i§@?$&% Thege State statutes all of them gﬁeviéa'bhat tha' |
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statute of limltations shall run against a cause of action

unless sult i1s brought within a certain number of years. I
do not know of any State where the statutory provislon defines
what constibutes a suibs In Illinols I think the rule ls

that the filing of the declara tion or complaint or delivery |
of the process to the sheriff for serviece 1ls the e@mmaneaﬁ@ntf
of the suity but that is not a part of the statutes Now, it;
seems to me that an aagqua%e,%ﬁeatmenﬁ-ef this matbery within
the power of the Supreme Céu?t under this statute, 1ls to dewf
fine what 1s the beginning of the sult in the Federal GOUfﬁa;
That seons to meﬁﬁe e an act that affects any Stabe aeticn'%
And therefore 1t sesms to m@hsugge$%isn about extension §s

not necessary. Tt is possible here to make & vule that the
sult shell be begun by the filing of a complaint and the dee

livery of process to the marshal, with instructions to sarvef

the sanmes

Mre Wickershame In some of the States, Wew York partie-
cularly, the statute araviaes that under thosge %iraumstangeag
the process which you put in the hands of the sheriffovwm&%
served within a certain length of times In other words, ﬁh@§
gtatute of limitatlons would be highly illusory 1f it could |
be extended indefinitely simplky by putting a summons in the
hands éf'ﬁhﬁ‘affieialg to lie there three or four yearsg.

Mre Olneys . I gen assure you that the provisions that

we have in Callfornia have not worked that waye
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Mr. Wickershams Your suggestion seems entirely proper,
that 1t must be S@?yad within 60 days, or some reasonable
timesy then sult shall be regarded as begun.

fres Olney. We have very llberal provisions in Califor- 1
nia for obbaining Sérviee or extending the time of service in
those cases where you cannot find the dgf@ﬁdant, and'partieun
larly where he 1s seeking to évaée seyvicey; and T know of n§3
iﬂstanees in which those liberal provisions have cperated %o
unduly extend the statute of limitatlons, or where there has
been any difficulty in that way about it at all,

lire Donworthe I will vote against Judge Olney's wotioms
I think I appreciate the value of State ztabubtese The stabe %
ube of 1imitétions ls passed by the State ag a mabler of
gbrict local polieys There is a good deal of jealousy aboub
the Pederal Jjudges Infringing upon the power of the Stabtes
and I therefore hesltate to glve any disereticnary power to
& Judge upen this matter; and the extent to which courts in
nmodern cases may 20 is not & btechnical def@nS@{%gié meritor-
lous defense., We can fix a'reasonable time for the service
of the swmuons, and if the defendant is mot served and the
- plalintiff iasés hils cause of action, it 1s a questlon of the
'paliey of the State, fixzed by the local authorities, by a
method approaching unanimous congent. What do you fhink
gbout that view?

Iir. Olneys We are not here concerned with the sbatube




of limitations. And this rule gives the judge no authority
as to the statute of limitatlionse The rule that I suggest

is merely that we do not have so short a period ss 60 days
within which service has gobt to be had upon the defendant,
whether you can find him or not, or else your actlon falls

or 1s dismissed. That iz too short & time to get service
upon the defendanb. Its effeet upon the statute of limitaw
tlons is merely incidental. Bubt the thing you arve doing ha?é,

3

1i%f you pub on that 60«day limitation wlthout anything furﬁhe%;
the plainbiff bas got to find and the marshal has got to sarée
the defendant within 60 days, or the action just passes oute
Mr. Mitchelle It does not pass ocut. Hls cause of ag=
tion does not disappear.
lre Olneye. Well, he can start another oneg, |
Mre Mitehells 8o that 1t brings you back to the 5@&%&%@
of limitations. There is no great harm done, as long as the
plalatiff delivers his sum@&ns to the sherliff, and 1f you |
canmot get serviee within 60 days he must stavt agaln. Now,
I am excluding the statute of limitations, because bhe ju&Q&é
sald it was a secondary mabtter. |
ﬁr.vﬁigégag Now, he saye that 1s a very short perilod,. é
The statute of limitations in our State gféviﬂes that it
shallibe interrupted by the commencement of an actbion. .
Mre Lemenne. No, 1t does not reaﬂvthaﬁ way. The statuﬁé i

| 15 T e
simply says that/no action shell be commenced Within a years
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Mr. Clneys Well, that brings up again when you must
file in order to avoid the statute. He can go into the State
_eourt and file hls papers and he is protected against the stat-
ut;@. And it 1lg in e_ffset saying, 'If you put it this WaY,
that I will not be able to go into the Federal court as I can
inbto the State ecourt. I have got a siz~month statute, and
T bring my sult at the énd of five months, and I cannot find
this man within 60 éays; and I have not any chanse in the Fod=
eral gourt. Beoause the first suiis is out of the piaturé;
and there is & «:;uastien‘ in my mind-=I know there are a numbar;;
of States in the sm pogltion as sﬁliferni&aﬂwheﬁher alloww
ing the judge who might be héstile to make a cast~lron rule,
thaet would eeuse hapdship. »

Mr. Hoprgan. How many cases Wa;.xld there where he could
not bring his aetion in the State court?

TP e Mmann- I could not say. I think we are t alking

practical ,
about something that 1s not of enough/importance to Justify
16, I do mot think the thing that Judge Olney has in mind
18 very important. I do xot think we will make much of a
mistake whichever way we vote. |

Ny, Cherry. Biiis you have this ea;:dit:ien in those Smteé
where the statute provides 60 Eiays; as Judge Wiskershem saidé
as the time within which ycﬁm?\?%?f[géﬁ service geyvice or
pabliéatwn%he sentiment ad to the loeal poliey would be

inoperative i the Pedersl judge eould extend the time.
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Ur, Lemenn. I do not think in those cases the judge
would be likely ?}% extend the times He i1s apbt to be pretty
¢lose, I think we ought to give him discretlon. |

| Mr. Mitehell. Well, suppose we vote upon the question.
All in fevor of glving this Jjudge the power to e xtend the
time will raise thelr right hand. |

(A vote was thereupon taken and
resulted in a tle vote of 6 to 6.)

e, Mitohell, The vote 1s 6 to 6, Tho Chair has bhe
declding vote. I will vote "No,"

Vr, Lemann. How does the question now stand?

Mr. Mi’i::éhéﬁ@ The matter now stends that sult shall be
commenced when smaﬁ’sr 1s served upon the defendant, or when
the summons 18 flled and delivered to t.hé marshal for servige,
provided service is completed by the marshal within 80 days.
The only thing that is dropped is iskie provision for exteénsion

upon pause shown.

Mr. Donworth. Are we going to adopt the provision that
when service 1s by the marshall's office the suit shall be
filed?

Mps MiGohells That will be & éuestiéﬁ that will come
up later.

Dean Clark. Yes. | |

lire Donworth. I thought while we were on that subject
we might consider 1t now.

lip. Mitchell. When a eése s weady for trial it ought
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1t inecumbent £ r the parties bo dispose of thelr difficultles
oractleally at once.

- Dean Clark.  Well, of course, what you gtated is vhat
18 permitted under the Hew York systems What we try to éé
~here 1s to have all proecesdings be in the sourt, beginning
with the time stated in the sumwons for the answer. You will
rocall that the summons ?eggiﬁes the answer within 20 days.
éﬁﬁ the thing‘he?a 1s that the pleadlings are in court, s&ll
pléa&ings are wlth the court, and the clerk has them all;
Wow, we suggested that as the most orderly orocedure all the
way Through,

My« Morgane Rule 7 ecomes in on this. If you are
not to follow this ayst@n; Rule 7 must é@ chamged; because
Rule 7 will not apply. L am Just wondering how negessary
it 1s to have this @roeedﬁr@ running along wlth the attorney
and nothing in court shout 1t at alle-particularly in the
Fedevral aygﬁem; where you have 20 days in which you can set=-
tle; and if you do not settle, why should 1% nét be for the
gourt having control of the sult to have all papers 1n 1t?2
And furﬁhgrmcrs; the jJudge may=-I do not know whether Haupe
oress" 1ls the right words~but they suppress th&(grogeedings
as a matber of secandal, =nd not a vroper sultb,.

Mre. Mitchell. Is that in ﬁhﬁ_?aééﬁél gult?

Dean Clask. Y@s; in the Pederal court. But in

addition, we have the general matter of control of the course
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of praeaeaings; in the way of having proceedings genorale-
we thought that was the more orderly way, snd that proceed=
ings »robably could be in the court after the 20 days.

'Er.fﬁi%ehall.: Suppose a men ig sgued for bresch of
promise or alianati@af or somethlng of that kind?

Mre Wiekersham. They would not be apb to bring
those in the Federal court.

- Mre Cherry. Oubt of the State they may do 50.

Mre Wickershame OF coursge, a lot of those actions
are abciigﬁeé'in New York.

Mre. Morgans 'They have them in Tennesses. (Laughter.)

Mpre. Wickersham. But there are not very many of them,

Dean Clark, I suggested 20 days, and I ﬁhiﬁk Maje
Tolman suggested a shorter timee-~10 days. I guggested 20
days. I have a sort of feallnz that 1f you do not adjust
within 20 éays; the case ocught then to bs in the control of
the court. Bub even a shorter period may be vossible, So
that you will find h&f%>(indie@tiﬂg) the suggestion of 20
 §§§3; or 7 days.

Mre Donworth. I suggest 1n Rule 16, in the second
line, after "clerk's office", lnsert threce words, "elther beué
fore opr." 7

pean Clark, Yes, that is what I meant. If thore is
any cuestlon about the word ﬁwiﬁhi&“ 1t eould be eh&mgeé;; 1

“dsed the word "wikthin.”
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lir. Boble. Within 2- daye afber the servies, 1t sayse
HMre Donworth. I think the word "service" 1s implieéumu
in the clerkig foiée; to be filed elther before or within 20
days after the esrviéé; | |
Dean Clarks What T meant is not later théﬂ 20 dayse
Mr. Wickershams  Then you had better say that.(haaghtér,)‘
Mﬁ.‘ﬁsrgaa: ‘"Nst 1&t$r then " 1s better. |
Prof, Sunderland. You can say “n@trﬁ@x@ than 20 ﬁaysé“
“Mpy Morgan. Not later than that is what I had in mind,

Dean Glark, Well, 1f theve is any doubt I widl, chenge

it o "not laber than." I do not see why "within" will neot
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gover 1lt.

Mr, Wiekersham., How aboul thab elause in rarenthesls?
; "In default of much filing the service shell be of no effect,”
Suppose it were the'mﬂ?Shgi?

Deen Clark. VWell, under this provislon as to swmons
and ecompleint the mavrshal dose not eéver 4o it.

i 8 M&@géggx;a?vgéé of any effeet 1t must be filled in
20 days.
| Dean Clark. VWell, suppose you lsave that out .

My, Dobie. _ Then what bappens?

Mr. Morgen. r\“ & mobion to strike oub would bs in opre
der. It seems bo me that iz altogether Loo strong.

Dean Clark. A3l this says is that the service is of no
effeaﬁ; that does not prevent you IOrom aurrendering to ?hﬁ |
Jurisdietion of bthe court.

¥r« lNorgan. Yéa; but the defendant can get out,

Mpr. Donworth. It 1s a pretty severe penalty faﬁ'févé
getfulnesns. |

Mre Lemann. Would yoﬁ not %%yé*ta say what would hap-
pen ifvyeu did not é@ 7

Mp. Morgan. The gourt would Law the right 'é:; deal
with that,

Mpye Lemanns I éarna% objeet to extending the pa@ér
of the eourt at thls %im@;.

¥rs Morgans I think thet the fallure of the complaine
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ant to flle a paper. when the court glvaéa? has Jurisdilction ==
to say that the court will lose jurlsdiction is sltogether
too strong for my stomachs

Dean Clark. Well, I do think we ought to put something
inte

Er; HMorgane  All right, but L went to see what is to

be here,

| _ Smh flor.
Dean Clarke <You can say that in default of ees ﬂﬁe

A
court may dlsmiss the actlon or make such disposition of the

action as tho cireumstaﬁcaa warraﬁt;
| My, 3onwmrt&, But natla dlsnosition of the action,
| Mre Wickersham. lay dismisz theaction or take such
@@har proceedings as may Just and equlitable in the premises,
Profe Sundervland., Would that not reguire an allas W?it% '
Mre Wickersham.  That would be in the eourt?s'éisaraur |
ii@n, |
Yrs Lomanne ‘ Woulﬁ it not be poseible o fix the time
1imit In which he must file?
Mrs Ponworths Or in default of such filingg the eourt |

may dismiss the seblon, or may malke such order .relating to

the filing of the complaint as it may decm DProper.

Mre Wickershams. DPoes nob the,g?@atar include the léag,i
so that 1t would be enough mgay the eourt may dismiss the
‘action? '

Prof. Sunderiand, I think so,
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Mre Wickersham. How is that, ¥r. Clark?

Déan Clark. I think that 1= allrright. I thought
somebody would ralse the point thot the eourt might thin%hmusts
but in default of such filiag the scuﬁt'mgy dismiss the actian{

irs Donworth. It is a small maatarvte require papers
o be filed, and I think it should be borne in mind that that
is not the only thing we had in minﬁ.

‘Dean Clark, Well, of course, 1f you put in fthe court
mey dismiss th@ﬁﬁ%iﬁﬂ" that wamlé cover any other action,
vould 1t not?

llre Morgans Well, if the court, followéed {he usual

rule with reference to the filing of papers, it would do, more

thagﬂ require the filing of papers opr within such time 1t will

vrovide a remedy, and T do nob think you nesd ”é??@igmiss the
gobion, |

Mre Wickersham, @eil% the court would have dlscretion
as bto requirlinz the papers to be filed.

Mre ¥Mitehells Wow, have you finilshed with Rule 167

¥re Donworthe Have we decided a8 to the 20~days or 7= B

days?
Dean Clarke L suggest that we get Mre Witchellls
views s

lire Miteholls I have no any speclal vidws on the sube

:d

jects I think we ought to keep the troubles off the record
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as long as we can«=30 far as the court ls concerned, untll the
court ls asked somebihing aﬁauk it |

Mre Morgan., Well, T think under this rule, 1f both
parties want them filed/%ggfe.is no motion about it,you might
have them fileds, |

¥re Dobles W@l&, I know one Judge that would do 1t}
others might not. | |

Mres Mibehell., They might if there was a note of issue
flleds |

Ny, E@dm@;% Hy @xpsriance 1s that gencrally there ls
only one narty who wants t? keep it aff the r ecord.

Desn Clark; “ule é~a reguires th@ original summons and
complaint to be filed wlthin ten days afte? S%?Viﬁ@, and if
filed within ten days 1t shall be binding upon the attendlng
perties. That is m& own interpretation, which the eourts have
difficulty in eﬂférciifé Bub that iz the rule in New York.

Mre Lemsnn. ﬁhﬁy would not-éismiss the actlon.

Hr, Leftin¢4 I move that we edopt Rule 16,

(A vote vas taken and the motlon was
unanimously adopbed,)

Mrs Wickersham, Yéu skipped Rule 14.

Mr. Mitehell. That 1s another queatlen.

Ir. Wickersham. In Rule 16, 1 move to strike oub “tha
véérviﬁa shall be of no effect,” and to insert "the court may

dismlss the actilons”
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Mr., Morgan. I do not think I would put in anythlng.
Just strike out the whole thing. 1n parenthesls and let the
court declde what to do. I think the court may dlsmiss 1t
if it wants to, and unless the papers are filed in a certain
; Aof days the action would be dismisseds I do not think we need
to tell the court vhat to dos

Mr., Lemann. I think 1f you do not put this in, the
court might strike out, in effect, that the service must be
within 20 days. |

Wr. VMorzan. There are rules of that kind now, In
Minnesota when 1 wasg there when the partles have not filed the ;
court will sayv“the papers wlill be stricken unless it is filed ;
wlthin 20 days."

Ure Lemann, Well, if you do have that, might not the
court have it discontinuned?

N« Denwérﬁh; iﬁ default of such filing the court
may dismiss the sctlon or take sueh action as the court may
deem proper." |

Mre Wickergham., <he reason wes I did nobt suggest that
was that I thought it was optlonal with the court; that the
court may dismiss 1t butb my'ﬁéﬁion was when the papers had
been f1leds that 1s what would probably happen.

Mre Mitahall; There is no motlon pending.

Mre Wickersham. I move to strike out the words "the

gervice shall be of no effeet,"and insert "the court may
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dismiss the actlon,

Mp, Yonworth., I move Lo amend the matian‘ﬁy&%&hmg ﬁ%
the words quoted by Hr. Wickersheam "or may kake such further
proceedings as the court shall deen 9?Dpéﬁwﬁ

e, Dobles I think that would be clearer; I think
Judge Ponworth's amendment removes all possible questlon.

Mr, Mltchell, The question now is on Judge Donworthls
amendment ,to ¥r, Wickersham's motlon,

(A vobe was taken and the motlon as
smended was unanimously adopted.)

Mre Mitchell, Now, let us go back a littles

Dean Clavi. Rule 7 ean now come up. fle can congider z
the manner of serving the pleadings, We have considered the
f, manner of serving the snmmans; and we voted that 1t could be
ﬁy the marshal, or by any person other t han a party.

Up. Mibehell. Now, whet 1z the nexbt thing under Rule

Dean Clarik. Tpat concerns the manner of seprving the
pleading, and fule 7, &8s I 1naicated before, applied to the
proceedings in that respect.

ﬁr..Lafﬁimg Tt not only provides that, bub provideS
that he rmust file a copy of the pleadings for each defendant.
Ve haa>a statute of thalt kind in our Btate, and it proved very
unsatisfactory and buvdensome, and 1t was repealed alter two

yearse
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Er. Mitehell. The clerks do not want to 5ather with
i

ﬁrg Loftine We had cases down thﬁ?g@ ggggg?sOut of fhe¥
boom transactions, where they had 40 or 5G/§§§§ under mortgage
foreclosures and billls to quilet titley bub 1t proved very |
burdensome, and they went back to the old praetiéa, of furnishe
ing notlce of pleadings to the defendant, |

Dean Clark, It seems to me that that problem arises

whatever the manner of service; that is a question to be

considered, I do not see that it touches this polnt. If

you are éoing tgisa?ve pleadings on the agpaﬁiéa partles, yeu'v
wight be even worse off where you have B0 or 1@6.&ttarney3;
?hat sltuation can be takensare of bya limitatlon. .Ce?tainr
Juriséietimns have é limitation that not over aiﬁ goples need
be supplied. #nd if 1t 1s en importent part we Qan}put'a
r&strietian.cn that. I considered bthet the lnsertion of &
réstrieﬁiéﬂ, but considered that, in genefal, the parties wereé
entitled to notice of proceedings but where the siltuatlon got |
very dreadful the courd wil} grebably adjust it without any
provision. In other wards; 1f a speclfic limitatlion was ﬁeg~§
OB BAVY == have no such limitation in my State, and we have
got along éithgut 1t. Bubt a lisltatlon can be inserted. That 1
‘geoms to me, however, an additional questian;'

Mre Dodges We have a rule in Massachugebts that the

@arti@a shall be sug@li@ﬁ with coples after the initlal paper.
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iy, Eenw#rtha De you leave them with the elerk?
Mr e« Daége. ‘ﬁe, we leave 1t with the partles.

Ve Mitehell, Vhy not do it @b&t way?

Dean Clarks Then you have a specializing of the whole §
matter~«it ls not a question that 1s in any way up in the alr, z

Mir. Eitehell; That prefents a lot of unecertainty, but
pubs a lot of worlk @ﬁ the clerke.

Dean Clarke May I dlasent, Plest, it éaes not lose
e days +he thing is done when you hand it in in the clerk's
office.

lirse Donworths No, this would cause a delay. |

Mr;'%crgan@ He mesns the lawyer who is served that way%
loges a é&y. | |

Dean Clark. Yes, he loses & day.

 Mr. Dodge.  VWhat has Fule 4 to do with 1t?  That 1is,

Pgulty Rule 4.

Mr. Morgen. “hat is the second paragraph.

Wre Qéag@c ﬁhere 1z nothing the Equity rules naw-wiﬁh
reference to the service of coples of pleadings ﬁs the eclerk.

Dean Cla?%; That ls bruey but this is under the
Conformlby Acty 1t 1s the way 1t 1s done in Connectleut,

e Danﬁérth. I move that we add asg the &Qnaluding
helf of Rule 7 the following: “”The parties filing any of the

_ . 0 xz 4
papers mentioned in this rule sha114{§%€% a2 copy thereof %o

bo every other party or hils attorney,
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if M
and that/an acknowledgment or proof ef sush all. ery %eﬁzﬁzzg;L

in the eclerk's office within one day hereof, no eegy ‘shall be

left for mailing by the elerk to such party. One ;afi~

be left by the party in the ease of geveral parties aaéaa!by
SLams ,

thsAatterney.“

Dean Clark. I do not see why you provide that that be
done within one éay; greviﬁéd the clerk camnot do 1t automati-
eally when the pleading comes in.

M, Donworth., 't must be filed im one day.

Daan-01ark‘ My point 1is thie: That whenever the clerk
follows this rule and malls the pleading, he cannat é@ it unﬁil
ne day afﬁef the pleading ls filod. |

xfﬁa willl nét regeive any coples where I serve wuy advers
SATY. |
| DeanVCiarg.'_ Then do yéu have some proceeding whereby
you notify the clerk thab you have flled a copy? |

Mre %iﬁahell. I do not think he should place thls veryé
very heavy burden upon the clerk, ’First of all, 1t is aﬁ in=
econvenilence to 1é@yerg;' and I eannot walk across the hall to
serve the paéers and have to £ 1le them. Then comes the quos=
C bion of fees nand 1t increases the é%penaés of litlgatlon in
the Federal courts, and I do nobt know gf any graaﬁieai reason
why it 1s not competent to follow the usual practice; and as

alroady :
long as we have/taken the bi%ﬁn our teeth, and sald, "You
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Ade not need to file your complalnt if you do not want to,"
I do not see why we sho:ld load éhe ¢lerk with the job of f11§‘
ing the papers, Let ths lawyers serve every oneé of them.
¥r. Lemanns Is this practice common in the States?
Dean Clarks It ls the practlce in séverai of the States.
In my State it is done in the open court. And thet is why, ﬁ@é
a 1§ca1 lawyer Mr. Mitchell's suggesbion would seem very stranga,
beéause one of us might run up to Hartford and try to get the
lavyers to agree, and certaln lawyers would never agrees
Mre Mitchells You can drop 1t in the mall if the
lawyﬁrris outslde of the eityg' |
Hr,‘@iekershamsf ﬁgvae not have any diffisalty in New
York. You éerva your eémgiaint on the attorney for the defends
ran%~ Iflthers sre. twenty aefanﬂants; he serves the twenty
attorneys for the defendant§ ‘
' > . : and expense, .
Dean Clark. On the guestlon of time/ therse is no quesw
tlon thaﬁ the slerk should gobt any fee for this, and I do not.
think it 1s very difficult. The elerk now has to make en @n%ry%
in the docket when the pleading is fileds The only thing he
has to do 1s to takethe Government envelope and stick in the
name of the apgasiﬁg counsels It is not a big job, and then
it 1s enﬁirely in the control of the courts - There can be no
question ébau%'any finding whexe the sérvicé has been nado.

No preoof ls required, besause it ls & regulay matber of duby
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of the clork. The Clerk, in burn, has o keep the slbuabion
moving, and you would not have the siltuation as you have in
New Xbrk; where I understand thét you heve to have somebody
go down and see 1f they have served thé @zéadingss

Mre. Wickersham. In New York you serve your answer
on the other slde and get proof of services

Dean Clark, And the next day you have to send down
your office boy to see that the clerk has nobted it.

gggnﬁgfggﬁéﬁam. I do ne? know of that ever being é@n@é

That isg jus%‘aﬁoﬁhsr example of pubting all proceedings
wider the control of the elerk snd thé eauﬁﬁ, and not leaving
then to %hefehanee conduct of thelawyers. Now, here also this
is a varistion fram.thé New York system. Perhaps that 1s a
stronger reason for not adopting it. DBub you must adopt some
rulg; anﬁ if you aﬁe§h'§he Es% York sysbem you will find 1t

very strange,

ﬁ%; Wiekersham. Vell, under the Rew~York}syatem it is

gerved by the plaintlff, oy whoever he ls, and he g@ta:g’:ef

of service whoever 1% 1s served bye
M?¢‘ﬁiteh@11¢' Lf he or the attérnag are aut~ﬁfrﬁﬁﬁﬁ,
he mails 1t to him? |
Mre Wickersham., If he 13 out of town he mailsiit to

him, but that sort of thing happens.

Mre Cherrys When we get outside of New York and Connect

&

1.-.
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cut héw‘ﬁﬁ'ﬁhﬁ gt&ﬁesj@ 1

Dean Clark. I cannot answer that fully. There 1s a
varlation., I think thet 1t is qulte likely that the mejority
do provide for the service of pleadings on ﬁhe-agyesing counNe
sel.

¥Mre Morgan. Do they do that in Loulslana, lre Lemann? i

lNre Lemanns  They do not serve it. Just file it

mr. Horgans Do you get an# cOpy f?om the clerk?

Mre Lemannes Hoe The only information you get 1ls whereé
the law requires aer@ic@ to be made. Otherwise you are degaﬂ&éz;
ent on the courtesy of your enponent, You ge down to court
and get & copy of it
~ Hre Loftin. In my State 1t is ‘weally a matter of cour-
tesy améﬁg th@ 1aﬁy3ﬁs« | |

iy, Hiﬁéh@llg You are required to file then?

Mre Loftin,  Yos. | .

Mrs Mitehell. If yeu.ara not courteous the clerk geté
a copy and advises your adverazary?

| Mre Loftin, Yes, or the léwyer on the other side will
give iﬁ.to yau.k

| ¥re Lemanne If you know him pretty well he will give
it to yous Otherwlae you will go to court and get a CODYe

Mre Dodges This yépe? that‘z»havé here says there aref
about six States that have ﬁhﬂﬁi§r6VQSi®ﬂ*?A?kaﬁ$%8; Ww@mxag;

Towa, and others,
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Prof. Sunderland. In Towa that ls not the case.

Mrs Dodges It seys here "on request of the other side".

Mr. Dobles Does your motlon, as I understand it, Urs
Donworth, provide that eilther method is all right?

Mrs Mitchells. Yes, I think elther would be all right.

Mre. Donworthe I have it heve that if a party, in ad=
vance of the filing of a caper, has delivered 1t to %E@ other
party, he nsed nat‘ﬁsiivar it to the cleylk-for service upon
him, |

%r.'DGbie"4I second tha%}me#ieﬂ.

My « Eanéarth; I think sll of th@a@zﬁift@ra rslabiﬁg

el be

o substance and the wordingy

[

oy 1w 14 leave

the two paragraphs of the rule as they are, and th@n-sgy:
") party filing any of the papers mentloned In this rule may
cauvse a copy thereof to be delivered in advance of filing %o

any other party or his attormy, and 1f mmxgritten achknowledgw

ment or proof of such delivery be filed in the clerk's office
at the time of filing such paper, no copy neeé‘be left with
the clerk for malling to such partye One copy shall‘be sufle
flcient for dellvery ér malling in the eaée of several parties
appearing by the same mttorney." o

Mre Demann, ﬁg the last sentence, where you sald
Tdeliver" I was wonderin: whether you méant delivery by mall
- or otherwise.

Mire Donworth. Let me take it. I will read that againg
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“A party filing sny of the papers menbtloned 1n this rule may
cause & copy thevaof to be ﬁeziveraa in aﬂv&nce of filing to
any other pa?ty, or his attefaay, and ir writt@n acknowledge
ment or proof of such delivery be fllaa in the clerk's office
at the time of filing such paper, no copy need be left with

the clerk for malldng té gueh.partyaﬁneAe@py shall be snffieiént

for delivery ov mailing in case of several @grti@g appearing
by the same attorney«" i
- . Ure Doduee }It'seamg to ﬁe that this is a very long
wiew of what 1s not an important matter, and I thought it
would be well jJust to make 1t the uuty of the party to furnish
a copy of the pleading te the other gartges. You do not eliml~
nate by this smendment & lafge part of tﬁe burden tnat they arve
under.,

Hf¢ Donworth. TFor instance, vwhat would the clerk be
doing? |

Mre Dodge. UHe would have ta £111 the gape

Vire Mitchelles L think the matter of burdeniug the elerk
with thig job 1s a very serious consideration,

Mre Olney. fThis ls a matter which seems not very
_importent, and yet it ls a matter that a local lawyers may
resent very @eciéeélyf _ | |

Mres Dobles They ﬁéuld neﬁ oblest to being givén the

‘ opbione
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My, Giney, o, I think not, if they have the option.

¥p, Dobis. I think that was Judge Donworth's mobion.

Mr. Olney. Perhaps th; but the clerk may claim that
it was lost in the mall, or something of that sort.

Mr, Loftin, I see practical difficulty. on that very
polint, that 1las, that the clerk shall meil 1t 1f he is not
represented by an attorney. Suppose a party has filed a per~
sonal appearance, not giving any addresss The question is,
how will the clerk know where to mail a copy to him?

Dean Clark, Well, we have covered that by the pro-
vislon for appesrance later on. Now, on the matter of harde
ship of ﬂ@t.?6$$iviﬁ§ a capg; nothing very drastic is likely
to happen enyway, You sae; the  udge can adjust all questiensé
of penalty.

ftr . Olneys What vill take plée@ 1s this: That the
party, the defendant, for example, will have actually recelved
the paper, recelves 1t by mall, and then denles that he ever
got it, long after ﬁh@ time. '

Hre Wickersham. 0f course, he has been served with a
gummons, and thsréfsra he has hed notice and he has had a copy
of the complalnt, Wow, the quéstiaa lg aboubt the answere. Thg
clerk has the answer# and 1f the pa?ty dae§1ge% it he sends
§Q the @lerk’s4$ffiee and gets its Then éugp@ga there 1s &
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Dean Clark({interposing)s. ALll you can do 1s to make a
motlon for default, because he has not done 1%, and he ﬁaw
knows 1t 1s thereg and the Judge says, "Flle the pleading
at once," and there ls almost é@ chance of hils belng veally
harmed, He may be able to get a little délay; if the court
believes him. But the penalty for not complylng fer the day-
Jimit is not very severs anyhow.

Mp, Mitohelle. Another thing is that this rule has nothe
ing to do with anything except pleadings.

Mre. Donworth. @éll, a motlon lg defined by the rule to
be a pleading. |

Mre Dodgge - A motion is & pleading.

Wre Domworth. It ls under the rule,

e Witeholl. Te there a motion before the Committee?

Mre Cherry. My, Donworth has & motion. Frof., Sunder-
iand; I would rather ecut oub that provislon as to the clerk.

T think thig is a matter that goes alonl from the words and bh@i
zeneyal syatem and we shguld not heve a number of provislons
th&%ﬁésu&é be sﬁarﬁling the lawyers with§

Mre Mitohell, That ia very true. We ean 3@v&r the
whole thing by serviee.

Vr, Wiliekeorsham. Why gh@ﬁlé it not he sufficient ®o
ren ire him to serve the complaint on the defendantse-

| Hre Bénﬁérih (Taterposing). :In ny $%atérﬁhat is the

pules In veference Go my motiom, I am perfectly willing to




withdraw 1t, at the sense of the Committee that thils method
of returning a copy shall be the only method. I have no cholces.
should

Dean Clark. Well, but/you require any service anyhow?
In Louisiana and Florlde they set along without any proof of
services. |

Yre Wickersham. Well, is not thet the important thing?
FPiling seens Lo me not to be tb%impartang,fhing, §h$ plain-
£4Lf files his sult anﬁ'musé got an answer, Now that joins
the lssue. What should be reguira& of the defendant 1s to
gerve hisg answer on ﬁﬁs plaintiffts attorney., I think hhﬁt
is fundamental. tet him file it 1f he wants to., Bub tho
first thing is that the plainbtiff who has brought the sult

should know the answer of the defendant.

Deai Clark. Of eourse, here is another point where
any rule established is golng to cause & good many lawyers

ta change thﬁir habits now.

‘Mp. Wickersham. Well, throughout the a@untvy do n

! ! f

the defendant$attorneys serve thelr answer on the plaintiffs
attorneys? ta that not the custonary proeedure? The come

plaint 1s served by gomebody on the éafeﬂﬁant and the defsn&~§

rﬁﬁ? serves his aas%@r. Is that not the rule?.

| Prof. Sunderland‘ | Yes, that is the general rule,
ﬁr.‘Left;n.» @hey furnish eépi@s;

My, ﬁiekgraﬁgms '_?efh%ps sc;i but why not say, "Give

a copy to the defendant"?  Why ao%giva it to the defendant
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reguiring him be anvwer, which eonbelbubes o making up the
lpsue to be trieds

54

duse I think thet %8 true, end I think 1i ehweld

be lo Wule 7, that whore answer i made & copy sbnll Lo glven
to dhe obbher side.

7 Ghdak thet i s busden that should

Hite W

“M

by on the defendent’s abtornvy, rether than on vhe olerl.

Mee Witebells 1 think the sume should be brue of all
cassns  whe soswer and motion oughl 81l to bo covevred by gone
%%g%f nod the wethod o7 fuenlshing your advevsary with ﬁa@g‘?
should be wetaived. 1 do uok ses any ddstinvtlon between %ﬁ&i
anewer sxd any evher peevislions 1% le gi&&y; I vhink, bhay

the geent majo dby of lewyers do Vhooss thinge Lhewmeslves end

do nob weldy on the clepk I wadersboed Judge Yonworth o
inalude that ‘s hip sioblone 7 aw nob sure sbhout thete

gwe Dommreline 7 luegine from the dlsousslon theb the
majordby of the Gomitbos favered bho exleting method, in use
smong lewyers, - 0 Yhink thet might be & w@%@ drastic notlon.

o that £ somebody will malte the motion that the reporter bo

iﬁ%ﬁ?ﬁ%ﬁ@ﬁ that this provislion be that service be thwough the
warties op %%%i? ﬁ%%ﬁﬂﬁ§§%; instend of theough the slarvkite

offico, %fi%i?&%" thaet will B9 & sood idesy—

Wicl ot Tl T Tl

¥itehalls Yeur ﬁﬁ%iﬁg in theb the a§?§1a§ of all

Wmcfw& 7yt el (o
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you will find that you can get Judgment aftér service by mall-
ing it««if counsel iz in a different dtate you can mall it te
hinm aﬁd attach an affidavit..
| Mr. Lemanne = Can you mall it to him in town?

Ur. Mitchell., No, you cennot.

¥rre Wiekersgham. You can leave 1t abt the offiece with
vhoever is in charge. '

Mre Mibenells Yesy and you cean cover the whole thing |
in one »nrovision. |

Mrs Lemann. i ﬁhaught‘af cases where it was in the
same btown, bub four or five miles away.

Mr. Wickersham. In New York we have to send somebody
to Ri@kmané; or to the wilds of ov] C"@}/“'

Mr. Mitechell. Then let us deal with whatever else
there 1s in Rule 7.

¥r« Doble. The rest 1s practleally a:repetitién of the
Equity mule. v

Ure. Horgans It is.very im§@r%ént as to the time run-
ning for appeal, and so on,

Dean Clark. What was your questlon®

Mre Doble. I say this 18 practiecally Bguity 4.

Dean Clevk. Yes, with the pleadirg provislon added.
You will note that I have suggested eliminetling & lot of ﬁébs*
I:wanﬁ to go back to the question of mailing. Do you think

additlional time is necessery’ I belleve three days more 1s
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ellowed in New York. Aéhere is a 20-day limit that is not
important; where there is a Beday limib, 1t 1is.

Mir. Wickersham. Well, that 1is for subseguent plead-
ings, and you have to sérve it ﬁi%hin that time. But if you

sorve it in one day, then the g iy be served at any

length of time.

Dean Clark. That 1s a questlon I wanted to have clear,
whether to put in an addltlonal provision. lNow, in that gon-
asetién, with motlens there is a pﬁav13i9a that g,gaxﬁy may
file opposing reasons wlthin filve days.

Mre Wieckershem. He may fille that with the c¢lerk. That
is a different Hhing. Then you hyve made a provision that
o statement of the rénsons must be filed with the elerk.

Dean Clark. Thet 1s, you are hﬁgi;§rve a motion on théi
ﬁl@rk¢‘ ﬁew; I bad the ldea of treating all these things the
Same way. 7

Mr. Wickershem. - @@11; can we deo that? Is there not
& aifferencs between pleadings ané papers on motion? Very
often you have a motlon on 284 hours notlce. Bub your pleadings
are a differsnt thing.

Mre Lemaﬁhf That brings up the question of what a
pléadiﬁg4ia; s 1 understand it; vou sbolish the system as
te the abatement of the cause, Well, now, suppose that a
 motion is flled. ;Eéﬁ do you get to¥ fixing e hearing, if

it is to be sn oral hearing?
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‘\‘\.
\\

Dean éia?kéi Well, of course I was trying bto avold
oral haarin&s, anlssa the gourt éraereé it. \I & hing thah
An an ardren,
I was trying t@ get there was, in the ase af a denm 9reg4 You
file your sugp@rtiﬁg reasons. I suppose 1t will be served on
oppesing eeunsal?zand counsel will reply. There will be no
hegring ﬁnléasvtﬁaéaour% orders lt.

Mr. Wickershem. Well, take a case of summary judgment,
for example. I'Ehink 1t 18 very important that those things
should be orderly, bescause that leads to the mewits of the saseé
| 'And 1 think you wilvfind it verv wrong that summary Judgment be;
rendered merely on writtan,papersc |

Dean Clark. ¥%a, but whet I am trying to do 13 to get

 away from a motion like the 0ld demuerrer.

My, Wiaksrsham. Yés, but ¢t here are a good many mo=

ME-that are 8o 1mpartgnt in the controvery that they cught
;é£e<ba%hgard orally. q | | |
Mr. Deawevth¢ Iﬁ ééams t@/me %h&p thé QRsatiaﬁ
ralsed by Deaa cla?k aught t& beAzgggﬁ%sé« @ﬁa gquestion

ralsed by Dean Glarg is a differ nx thing. But when it

33 golng to previﬁe

comes te plaadings, I‘hhiaz if y@

@ths? p1§adingss' ‘
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Mp. Wickersham. For the purpose of elimimating un-
necossary taahnic&liti@a; there are grouped here in this rule
pleadinge, orders and Judgments, and 1t is sought to inelude
them all in one rule. I am inelined to think thet pleadings
ought to stand categorieally by themselves.

Mr. Dodgee It 18 certainly going pretty fer to call
a brief a notice,

| Mr. Wlekersham. Well, there iz a sﬁbsequent‘grea
vision that a motlon shall cors bitute part of the pleadings.
| ’Mrb“DenWartha I.tbink there 1s a difference between
the/igiigﬁ and the notlce of motilon If there 1s no heaving,
you do nobt need any noticse. |

Eaaﬁ Clark, Then probably we will have to walt until z
i we get to those provisions.
| Mr. ¥Mitchell, Do I underastand that the lagt provision ;
in Rﬁle,? 1s aaﬁisfaetary'te the Conmittee?

ﬁro Loftin., What do you think about the words "eourts
or Judge™?

Dean Clarks I want to leave oub the words "or judge."
You ses, in Bquity Bule 4 it 1nelﬁdea the judge. But I think
under our d&éiﬁiﬁﬁ wé ean sliminate t hate

M?c/Wiﬁk@rﬁhﬁm; Wﬁll; as I undefataa&; a motion was
vadaphaé applylng to pleadings ﬂn&ar Rule 7.

Mr. Morgsne. It does not apply to all plesdings.

Mre Donworth. I wouwld 1ike to ask this: Should a




204

perty who has not appeared be entitled to a copy of the Judg-
~ ment? Oftentimes you name a lot of ﬁsfenéaﬁts; ond this ?uigiﬁ
‘Qrvgiﬁh@r'bha n@giag of order or judgment in the docket or 1t
entry in the order book or journal shall of itself ﬁé,deemgd
notlce to the parties or their stborneys; and when an order
o withsf prior Meoluce o and )0

or Judgment s madghif the sbsence of a party, it seems to me
it 1s noﬁ necessary to send notlce to all the defendants who
mey be 1in defanlte-or in-th@ case of any default Judgment.

Mr. Olney. Why should a copy of the judgment be ser-
ved on the man?

Hrs Donworth. TWell, through courbesy, generally

we hand the opposing pariy & copy of the Judgment, if bhe
hag apped?éd in the cases |

Hrs Olneye In our practice we require them to furnishé
the other slde a copy of the proposed finding. Judgment 1s
scmething he is veguirsd to meke a copy of himself.,

Mr, Morgan. WE11;'yeu have to glve naﬁiaa of the
Judgment in order to start the appeal or review timeé running.

: jﬂl‘o Qlﬁ@}" ” Yé&.

Wre Morgan. That is not a eopy.

Dean Clark. This is whara it iz made in the abséné@
of a pavrty,. |

Mr. Movgan. Would jau want all partles 1neludeﬁj#hﬁ
had not appeared? |

Dean Clark. I think 1t ghould be limited ﬁb‘ﬁhase whmi,
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have appearsed .

lr. Mitehells, Do you accept that, Dean Clark?

Dean Clark. Yes, I accept that.

Mre Mibehells I8 there anything else in that 7th
rul&?

Mre Olney. How can you say the jJudgment 1s rendered

wlthout notige? The judge takes it under advisement, per- |
haps, and then renders hils judgment. Both parties are requiﬁeé
to take notlpe of the asetlon of the court.

Mre meez;‘thg I had an ides thai Dean ’Glax"kis mefsign
waa,Awhat Dean Clark had in mind was that the Judge rendeved
hils Judgment, and perhaps the defendant was not there.

| Deapn. Clark. This 1s an attempted reconstruction of
the Bguity rule. I think 1t ¢ould be saild in that ease that
the Jjudgment is made after ﬁa%iag; because 1t is’maéa at the.
gsarﬂ.ﬁga But 1f you want to try to lumprove this language
you can do 80. |

My, Lemann, If you put in that construetion, that
would be all right.

ment made arfber a long trial

Dean Clark, 1Is s Judg
a juﬁgment:madﬁ'wighent ﬁﬂtiga?

My, Donworth. Why make any change? The quesilon
ient, that

is ua&%rstaéﬁg When 1t comes to a copy of the judg
 1s enother matter.

- Dean Clark, Well, 1f you left out judgment then
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what 1s a Judgment by default? s that an order or a judgment?

Mz E)lmy.‘ A Ju&gmen%, Ithink.

Dean Clark. Well, why should it not somply w:t.th the
mlaa% Jhere should certalnly be notice given of that, You
aae; there can be defaults where there has been an appearancej
that is; a fallure to comply with the mﬁle; and that 1s a p‘en-g
alﬁy f‘esr iﬁa | '

Mre Lmama.. It should spply to any failure at all,

Mr. Donworth. We I'zafvé in oup sﬁwé a provision that
the time does not begln to run un*bil he has entered judgment.
I think there 1s a reason for that ¢lause., |

Dean Clark. Would this meet the eb;egtieaxg? i Without
gonding a copy say "Shall forthwith be potified thereof" in~
sbead of sending a copy. | |

My Wickersham. Would tbgt not apply to p%arsaﬁal
service? | |

Mps Lemanne Could mm say When an order is
made in the absence of a party"? |

Mr; Wigkersham,

,ﬁ&i’ig %hafs COVOrs~~ganxaraxammiicin

you are spéakmg of ani ,; y orders

ﬁr Donworth. No ; i:hﬁ gourt hos mnéefaa a.n egm«-

i&‘g; and x@n sre x;r?t; ‘abligﬁvé by law teo g,iva 8 sopy ,@f that
Judgment in s&d’mﬁéé; as 1 understond., You usually do. sé“ has
’f;;_leei hisg amwe? in the zssguzw wﬁy‘ R : :

M. Wickersham,

d him a ee;:vy of i‘s.




%f*x It is sn important ﬁu&sti&n whether the
eourt W%he order or the 6?9@31‘5& partys The obvious
duty of the elerk is to raquim it. |
ﬁ?a.ﬁigahallq well, if he has sent a aegy of the
Judgment he hes to pay for At. The wusval practice ls to s end
8 ﬁatice of judgment "éﬁ%@?m for the é@f@mﬁimﬁ; and then for
_the man to go there and find out what 1t is.
My ’i‘:&amm | Ym; gould eut out the word "eopy."

'M:;*, Mi‘%ﬁh@sih ‘"3end motlee of the sntry thereof by
his a‘bi;@raay . 1( - S

Mirs Cherry. Well, if you put in baﬁhg‘ you will not

g fhen you can say "such ;aamgﬂmlaﬁg)’

My, ﬁﬂédga . »mm y‘éi; say the entry of the order in
the order bvfﬁ?‘ of the mting of &n @:‘éar, you can simply say'
the mting aﬂf an order,

Me, Donworth. As we have mentioned Both order and
Judgment?

e Deég,g. We é,;a mention both here,

My, Mitchell. Is tha sme;f wsually affaetiw mtil
it Ls f1lea?

Mr. Olneys It may not bey but what we are doing s to

s&aﬁii‘y the man of the making of the order, That means noth~
ing, and you ave adding nothing wlaar; you say thab.

Vpe Mitohells It aasfg; "aotlee of the orderM. That
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might apply to sending a full copy of the gontract, and some-
body would have Lo p&ﬁ for 1t, and the okhsp slde would have
t0 be furnished a copy. 1 msrely~suggéstaé the word "entry"
because of L he fact of the maklng of the entry that was re-
guired to be obtained by the'naﬁiae, I mey be wrong about
that. I think the Reporter can work that out,
 Dean Clark. All mght; I will do that, Was that &
_suggestion to take out the final word?
o Hr. Cherrys, Yes; say "in the absonde of a party."
Mzrs Chairman; L think the Commlibttee shounld stop and
consider whebther, whgnvit adjourns it will adJourn until la%er%
in the evening or tomorrow morning. |
Mr. Wickersham. 1 move that we adjourn until 8
ololock bonight. |

(The mobtion was éuly'aseaﬁdeé.)

Mg, Mitehell. Is there any dilscussion of the motion?
(The mobion to adjourn was unanimously
(Thereupon, at 5:30 ofclosk p.me, the Commlttee took

& vécess until & olclock Pella)
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EVENING SESSION.

Thursday, November 14, 1935.

§h§w Advisory ﬂMﬁﬁ@a met purasuant to adjournment ab
8 o'lock pem. |

Mr. Mitehell. Where did we leave off? We finished
with Rule ’?; I }as:tiévﬁ. We mre now up to Rule 8.

Dean Clark. That Rule 8 1s now malnly Eé;uiﬁiy Rui?@ 6a
In that I think I waaié ¢liminate the words "for mamng
| 3&3@@1@5 by default,." ' ng we have been uslng the word
, "é.efa‘fs;%”; without saying "Jjudgment by default”, and trying
to kga§ the ldea of aefaalt; or order of default as not iﬁ
tre ‘mim!e of a final jaégsmmi;; on the theory that the 'e,nﬁ;?y
of a c%éfq;alﬁ inakes the aése ex parte, and there must ‘be furﬁh@?

proceedings %o go forward end establish the amount mk/another

juégmaﬁm In other ‘g:lasga& we bave limited the express~
. lon to just "defsult", And the okhew point I have in mirxd;
o take out the words "oy the judge" is the same point that
we have di séﬁésﬁ& ’ta?sf@r&g Those are the words used in the
Equiby rule. |
Prof. Sunderlsnd. Did we not adopt something sboub

‘the judge as distinguished from the wourt?

. Dean Clark. We e,’;ﬁ;é‘ not do very auehy snd 1t 1s

possible is}aat >t¥$ should do more. Bub you will remeniber t h&t |

we provided thub




"Any district Judge may; upon reascnable notice to
the parties, maka, direet and awaré; at chambers or in the
clerk's office and in vacatlon as wg}l as in sassiaa; all such
process, commisslons, @rders; and other proceedings, whenever
the same are nof grantable of course, according to the rules
and practice of the court.”

fl:?hat 1s Bule 4. Now, 1t ls possible that the word
Tgueh" 18 a limiting word in that expression. That is in
Rule 4 that I am referring to.

Mr, Dodge. Is it customry to file moblons in the
clerk's office for things that the clerk can do himself?

Mr. Morgans. If they hav%:be done after naﬁiéé, I
think he will have to have a natiee!hﬁﬁéfmotien or a motion,

Mes Lemann, Well; that is for anybthing he e¢an doj
that 1s Just =& minis%ariai thing; and we can Just send a
messenger or of "lcé boy. I do not think we would ever file
a notion,

Mr. MOrgan., Do you have to give notice of that?

Mr. Lemann,  Nos |
Mr. Yorgan. Suppasé the el@ﬁ;z%;x:imxmaﬁ conts a nd

you have to glve notice of taxation of costas., In good many
of the code States, you do not file a notice of motion. The
notice is not in writing. |

Mrs Lemann, That stands a little different from

the aral'apﬁlieatien granted as of courge, just to lssue a
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eomplaint; or file something of that sort. _
Dean Clark. That is the process of initisting
sult,

Mp, Mitehells Ves.

Dean Clark. That is true execept In a case of pro-
visional remedies. I am not sure the word "process® 1s not
mislesding here. | | |

Mr. Donworth. Dean Clark suggests ¢liminating "judg»a
ment by defeult!, whieh I think 1= an improvement.

Vr. Lemenn. Suppose the éefendaﬁt 1s defaulted for
not appearing in court at the time of the trigl, and default
is entered at once, the clerk's functlon would be what thsre?

Dean Clark. We have néﬁ made any spaeifié provision,
except that the ¢mse shall be praeeedeﬁ'with ex parte, and I
aﬁypwse judgment then must be enéared,by the judge.

My, Lemann. Are you gmaking of when he flrst appears

‘far trial?

Mres Dodges VWould that be a defaulb?

Mr. Morgan. There ¢ould be default in appesrance,

An pleadings, or at the trial,

Mr. Lemann, Well, does default cover default at the

trial? In our State we use 1t only In default in answering

and not in appearing at the trials

Nre Morgans Then you would have two cases where you

would use ity the first where there was no appearance of




the defand&ﬁt; seeaa@; where there was no pleading,

Mp, Lemenn. We bave no speeial way of énbering an
appearsnce. The only way you appear 1s by & motion or an
answer. ’

Mp. Morgan, So that you cannot plead unless it goes
on later.

e, Lomamn. Mo We take & trial judgment by des
fauls, and two éﬁ?s later a final one. |

Mr. g@%gan. Yﬁs% but theigeﬁéﬁﬁﬁﬁﬁ%eﬁﬁiﬁ a0t appear %
at the hearing on damsges. |

_ MY Lem&ﬁﬂi"ﬁé has ﬁwe days after answering in which
to agp&&;,fMQﬂJﬂy

Mr. Morgan, How does he plead? |

m“”*~m§¢\pemgnﬁg The only way he &@%éars 1s to pleads He
san eub off azéilatary gi&&; You ¢ould not ask for a bill
of particulars aag'#a?ég

Mre Dobie. You mean you do not have auny such thing
as an‘agpeéranea ﬁiﬁhéut pleading?

Mres Lemann. No. Well, if the defendant pleaded and
does not show up, and u&ually‘samaﬁady aayk what hes happened
to them and they grant a contimuance; bub if the Judge is
haré—&a&;}l&é he might s_ay; "Go ahead and &‘z&’?@ur aaa‘e;?‘ and
the j&ﬁgs‘t?ias'thg;éase for the ééfgaaéntf

Mpe Morgane That is iﬁQ 17 he does not appear ab

the trialy but If he jolns lssue and there 1s a triel but if

S
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he hag ﬁ@% put 1n an answe:; in a g@gﬁ many Stateg; you can
Just aposar before the clerk, _
| Mrs Dodge. Ve weulé.ha#@ him defaulted for liquide
ated damages. |
ipe Uorgans. Lf 1t is'liﬁaiﬁgteﬁ damagesy, gf it is
net; you would have %o have a hearlung on damages.
;ﬁr;‘ﬂaégﬁp Yeose
- lire Morgenes Bubt il he‘ﬁas nobtoappeared p@ 13'393
allowed to apgear‘&s to the &gmageag
lire Dodge. Nos |
Mro Lemann. T think that is doubtful, unless he had
the default removed.
Nye Norgzan. In some stateé‘ha can anpear éﬁé‘giVQ
testimony on éamagasc;
| lre Lamaﬁng Peyhapa‘he‘esng I do not knows
Dean Clarks  Rule 17 éeals,with ﬁ@fa&iﬁ}:Afhé las%
paﬁagraphs A
Mr. Mitohells I will coll Dean Clark's attentlon
to the féeﬁg ﬁhat; under. this system we adopted this after=-
ﬁean; the summons may be served without a co§§ Qf’the éem&
plaint attaehsé, and the samplainﬁ;pléaéé on files Ve can
revise those provisions, so that the 20 days %sgin'ta-run
after the summons ig handed %o the def@ndant;j The general

rule 1s, if we follow that system and elect to serve the sume
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mons without complaint attached, that the defendant may de-

the plaintirff

mand a copy ond/hns a few days to hund it to himy and then

he answers
Mre
whether or
My e
san elther

taln cases

it, ?hat is a nere detaile

Donworthe I thought we hadiadepted the system

not the complaint ls filed wilith the clerk. |
Mitehells Nb; we passed a resolutlon that a man
file his complaint with the summons, or in cere

not file it, bub state that he attached a copy,

and state in the summons that copy 1s atbaehed. But when

4 man asks

for a copy of the thing, he has 20 days. That I

understood would be worked out by the drafting eomnittee.




sqanGo ous Aq UOT0® IMOURTA pesegue jueuBpuf

v 508 Due GTONIED oul 0AOXd TTBUS JITAUTST eus moy Purpia |

aona Ly mewaaw&w Wi 3INBIeP J03 n@ﬂMﬁPehm uﬂmﬂcﬂwmnm mmaa Bug
~JPTRUCD 048 2.4 3BUY SE€UYR JO (1% puB fornd 8TUL nwﬂnmnm Buy
~IopuoM S8m I ‘Jrnegep 0f we ‘.1 etny »ﬂo&w faow ang
N0 HJIOR Ued Lous a@@n Treqep ¥ ST q8ug HUTUYR T *37
| 203 ¥ew 04 wiy pomotTTy 87 slep uey foN CTTOURITW *aN
*gflwp Ajueany
w@wﬁm g7 oy uwgy ‘4Ldoo ®v spuwwep ey Jy Cusdaol *ol
| | +L1dea o3 sey ey Burpwerd
JO 90TAXOS oYY J04J8 mhwm Squeng m% ,.ﬁﬂwmmﬁg » X
~qox moy U s4 pueq ATUo SF 4T YUTUS I 4T DOATe0ea ey
oy axoqJye sfwp uey Liuo pwy ey judnouy T  *uBIA0N *an
*4T poOATeDOJ gwy oYy J0478 sLvp Lguemy Wy oATH ueyy pue qupetd
~won eya Jo Ldoo v pusuop 04 Wiy koﬂﬂwwﬁ g7 wogsls Tensn s
fquperduos eya Jo £609 B qnOULTA _mﬂogwm ¥ 0Ad98 NOL osoddns
ang  {aeMBUB 03 PemoTTw 8] sA¥D humw&m soBpog *am
squrerdmos o Ldoo ygsta suounme Jo Jutades eug dog NOTETA

wogd Lyemogsny oyz Jo Bupieeds SEM I CTISUOITH *SN

e3P J04S 0Q T DOAOTTS oug g @ﬁ. . geMEUE 0%

sfup Aquems eawvy j0u TTIM &Y Ing fgay CUBTION *oON
| | | 19T 4% 30OT puw
of quepue ep Y3 J0UUED ‘OTLS WO S Juyw dwoo eyge K Los nok
WHOUM  *4AN0 Q8L FJIOM mww om MUTUY I ‘c‘w\mnﬁgem Uy Ieap

ous £q 9O 3wU4 JJIOM WSO oA NUTUG I *HLPLD useq

¥is




215

ire Lemenne Dass nod Rule 17 e¢ontemplate & pleading?
Suppose I enter my appearance.

Dean Clarks Yes. Now, on the appearance I had a
rule that covers that, tﬁ&t £1ling an angwer shall be an appear-
ange. bBut in the gase of other yér%iﬁs, under Hule 18, they
gan @nﬁar thelr appearances That 1s gquite the §§£ﬁ§ that Mre
Mitelhiell has in minde

lire Hitehells. Noes You say hﬁ&@vif the defendant
does not file am answer the plaintiff may teke a defanlt agaimgt
| him; and tb@rs&fﬁer the geti@n‘shéll be proceeded with ex yarhé.
%éw; my experience hes bsen that where there ls lack of answer
in d@f&ulﬁ, the rule4zg§é%h@ code statutes should pravidé for
the entry of juégmant;Aand in gaeeé where the e¢laim 1s 1iquid~é
ated 't he eclerk enters the judgment. Tf 1t 1s en unllquidated
él@im; there hagf%@gmaéhin@?y provided for the aséerﬁainment |
of the amount of danages. .ﬁnd 1 was wondering whether the
drafting commlttee has govered those alternatives.

Mﬁ; ﬁcgwéfth; Do you think the clerk under any éi?cuﬁé
stances should have ﬁhe rigﬁé to enter a Judgment? Under eﬁrf
practice 1t 1s azwaygfﬁaﬂe by thé Judges I do ncﬁ kﬁ@% how
extensive the practice 1lg, if it éﬁisﬁs at all, about the eler@
entering the veal jndgment. | o
| M a %iﬁeh@il; Well, whé@ I talk:éizggiﬁgéates, I
was veferring to States like Minnesota, Iéaa,agé North Bake%&;é'

- and perhaps a number of those States in the Northwest. And .
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tue lr statubes pravids that a case is In defaulb-sand the
gummons , In the Tlirst ﬁ?as?, has to be aither for a 1iﬁv1dataﬁ
sum stabed in the complaint, or an unliguldated damage clalm.
+f 1t 1s an action on a note, for insﬁanéa, for a speeific sum,
you file your affidavit with the elerk, followlng the énswer;

and the egleyk

pro forme enters Judgment in the amount of the

elaim, But- vhen the elaim is an unli@ui&a%eé clalm for éam&gssi
for mallclous: prasseu@iem or @ersanal injury, then the statutas
provid the assessmaat of camage@ and the clerk can snter juﬁg-

A ¢
ment on default‘if the ilalm is of a lzquid&ted type like a

ne%ée | r

s Eeﬁwsﬁ%ha E see the distinctian, but ther@ is
a little difference in ﬁhe two forms of aesicn, but in any
¢ase the pr@esading is §$f@re the judge.

Dean Clark. wéil, we did not cover that. We had a
little h@aitétibﬂ abauﬁ%ﬁoing ib. e @Eﬁ Committee thinks 1t
should b@.aove?ed, of céuﬁs% i%leén'bé ve?v easlly done aléng
‘ ﬁﬁe line suggested, ihe Bauity rul@s do not cover 1it.lhis

1s in effeel the = qutg-wulﬁsﬁaéan ovar. “The Eauiﬁy,ﬁulea

gay the Q?ﬁaf shall ve taken ;?av

aanfasaa. 5? course, that is

if 1% 15 liguidated. |
?rof§ sunderlande In our State 1t is argaeatisn of

how you aééérﬁain it.

lir, Mibehells When a party or his lawyer is in
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defsult I think 1t ought Bo be like a liquidabed Judgment.

Mr. Morgan. It ought to be covered ome way or amother..

Mr, Loftin. In our State we also have the practice ™
of enbering judgment on ligquidated demges. Do they do that
in Massaehnséﬁﬁs,‘}:¢ Doage?

H?P- Dodges Yﬁ&v

ﬁr; Lemann. That is done by the éleﬁk; is 1%

My, Mitehell. Yes. <‘he set of vulés prepared by ﬁha§

Bar Assoclation of the State of Minnesots provides«and it 1is

generally the same in the middle wests “Default 1§§gmégg§@*

It shell be the duty of the defendant to appear and file in

the olerk's offlee & demurrer or answer to the eomplaint with- é
in twenty days afbter the servige of the aummangg or such addi~ |
tional time as allowed by law, unless tﬁg time shall be en=
1érgeé‘&§ stirulstion of eaaﬂgel; or by & judgment by the

court for cause shown. In default thereof judgment may be

entered as of course upon the filing of an arfidavit of no
answar4§§>ae§iens upon contract for the payment of money enly,f
in whiéh there is a ésmaaﬁ for & sum gertaine In all other |
ﬁ@ﬁiéns, after defauvlt, the piaiatiff’may gppig to the eourt

to have the relief to whiah he is entitled, ascertalned aithsr
by the courst or by a jury or refarenee for that gurpasa, and
when so ascarhainﬁé Judgment may %e an%e?aé,thgrsfer‘"

 Now, that, generally apsakingt is %hﬁ prabiam»I waﬂﬁed

to bring up, snd I could mot see anything h@?@ abagﬁzitg
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Dean Clark. We just did not make express provision

as to how the court would fix the Jjudg

ment . If 1t 18 to be
done by the clerk, without actlon by the court, a few words
here may be ahangeégﬁ*§ha plaintiff may %ake a default against
him; and the astien éhali be proceeded in ex garte as to him;
and the clerk may enter Judgment for the a~§ra§riata3?elief,
subject o the power of the court to reopen the case as h@reiﬂ%
rafﬁe? provideds | |

irs Mitchell.  They would a§§1y to the Judge in every
ease for judgment py'defaqlh.

Mr. Movgan. Do I aﬂﬁ@fsﬁ&né that in Lﬁaisiaga the

Judge mevely anters an Qvée?s
Virre Lamannt We enter a judgment and the slerk geﬁs
it on the mina%as, and two days later we appear and move to

,ﬁanfirm that éafaultg if i 1s a promissory note, we offer

it in open court.
M. Morgone And what does the judge do?
The judge says, "Let there be judgment.!

lips Lemann.
.mﬁéQ‘H@?Qﬁﬁj He signs the fudgment? 4 {
Mr. Lemgnn. Yes, he signs the judgment, jnst 1like he f

agéé“gfia conteated case.
% ﬁéé Morgen. He does not in a contested éaée in many
States. IR

ey Wickersham,  Why is not the Rquity 7uds & good sns

g0 follew? It @auié be adapted aé4§ﬁmm n law practice. If




219

it 1s sn equity case the rule says the plaintiffYmey take an
order as of gourse that the bill be taken pro gonfessoj" that
is, in other words, the gecrse that the defendant 1s in de~
fault and that Judgment shall be entered,

| Mys Lemann. Is that not slgned by the judge?

Mr. Wickersham. Na; that means by the elerk. Now,
when the bill is taken pro confesss the vourt may procesd to
final decree, and so on. Thepre you have gol the distinetion;
first, the decree pro eenfagsa; which 1s Baken in a common
law actlon Judgment bﬁ'asfaaiﬁ; thﬁn; if there 1s anything to
be shown in the way of aam&g%ﬁ; ﬁh&ﬁ procesds ex parte and
the judge enters the final Judguent, |

bsan Clark, X@s; that is what follows, The only
difference %éuld be tao pul in the sxpression. We acould have |
i§ as I have Indleated, ond afber "the actlion shell be greeee&éd
in ex parte as to himﬁ; then put in'%hia expresasion, "end %hﬁ‘;
court may proceed ﬁa.final Judgment " |

Me. Mitehell. ??&11;, under that Fﬁi@; there 18 a
question in my mlud as te ‘i:amé you will get ja tent. Will yrm
have to go to the ¢ourt and get an éréer; or get a Judgment
as a matter of form from the olerk? |

¥y, Donworths Under our prectice, even on & gramisaééy
nobs, the twenby days have szpired, end you gé into court one |
morning and the ;uéga»aays,‘“éxé:thﬁrévaagzmﬁﬁiagg?ﬁ And you

say, "Yes, I have un sction ln which the defendant is in
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default.” 1t 1s slways ﬁiﬁﬁ the judge. But as I say, the
other method 13 all right. fWé haﬁs followed the same pracw
tice in unligunidated eaees;ﬁé well as llguldated cases; ex=-
sapt that the judge will yéqui?e p¥eef on an.unliquijated
elaim, and on & liquiﬁaﬁ%@ one he geula say, "Wnat/this abaaﬁ?ﬁ
4nd you weuld say, "A @y§$iaaary the,“ and he would glve 3udg~
menb. /o | '\ |

Mp o ﬁiﬁéhall/ I think ﬁhe\@th@r ralses the question
a8 to who shall aetzle whéﬁ i t# be dones

Mrs Lemann« In pema @léaes it 12 done one way and
in other places it is ﬁeﬁh in at@ar WAYS +

Mr Miﬁahall. ?hat 18 ﬁhﬁt T am getting aby

Mre Lemann. @h& usual ful% nay be for the elerk t
do ib; and T can see where it w?uld be objestlonable to pub
At on the judgey and perhaps WQémight compremise and fix 1t
80 that the olark could enter wh&% sorreaponds to pro eenfessa »
or preliminay? defeult. ' é‘* ‘ |

i ﬁiakersham; Well, iﬁ{there il a default, and
there is no question af-unliquida%éd damgéai and the action
;13 on a prowissory note, for etamgla, why should not the ordar
on that be ontered by the clerk? Par example, ia ?ennsylvania
they have a practice by which a man who borrows %5@0 and glves
a g?amigs@yy §a§@aswﬁat they cell a shirt-tall note, there |

1s a provision that, in the svent of fallure to pay, the
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maker of the note constltutes any attorney in the 3tate as an
attorney for the purpose of entering judgment against him. So
that when that note become éuez; if it is not pald on presents
ation, sny lawyer who is the holder of the note goes over to
 %he eourt and presents the form, and the elerk signs and stamps
ii;; and that is the Judgment « | |
Mre Lemann. fﬁ,ew;_ is there to be a dlatinetlon in law i
pases and equity cesses? In our State we have a preliminary
judgment by defavlt pro cenfesseo snd a final jJudgment, m’aﬁf; -
in law actions gensrs.ﬁy; under the eio&e; ‘3’6’& do not have %h&ts
My. Loftin. Not where it 1s & liquidated swm wnder
contrast; that could not be equity.
Mr. Lemann. I undersband that. Now, so far as it
1s tort action and there is a default--in case of personal
injuries where the Person was yun over by an aubomobile, what
happéns? o
My Loftin

There would be no preliminary judgment.
lp, Lomanne You would get your judgment right off?
umaleftin. “nat is 1t. |

Yve Lemanne mgsas; under our statute you would
have a period of grace to eome in and Gefend, except that |
equity allows & large peried of grace agd we allow & small si;z;éé
Now, 1t seems to me that these uniform rules are intended to

—decide.
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Np, Loftin, What good does that period of grace do?
Mps Lemann. For instﬁnﬁe; if you have a default
%aksn, you had bether go down and do something about 1t.

Mr, Loftin. In owr State you camnot enter judg=
ment by default; unlesg you have a notice. But in enﬁkSﬁaha
the defendant never answered wntil you got & judgment against
him; and then if he dild nob answar gﬁﬁ.tha gourt passed a rule |
that they sould puk in a default judgment-«and the leglslature
reopealed that pule the next term. Yéﬁ see, it iz Just another |
reason for delay. T think interlocutory judgments are Just
& stengh,

Mr. Mibehell. Teb us leook at it from a practical
standpolnt. In the administration of justice, the courts
are overworked. Now, we have two systems o) £4vale
in the case of default on alliquiﬁataé sum under contracts
Edther you ¢en teke five oy ten minutes of the court's time
to make sn order, or under the other system you would fille an
affidavit with the clerk for & liquidated eiaim; where the
éﬁmaﬁéfi; 8 gum aarﬁaiﬁ; and save Five or bten minubes of the
3uﬁé;;;ﬁ§im$. an; that is‘ﬁhs'@ﬁaetiea. My axperlence has
ba@a,?h;t where yeu:éave zhis'égﬁa systom 1n & 1iqu;§é§9d claim,

in an actlon under cowbraet for a sum certaln, and the clerk

g4 enter jJudgment on an affiﬁav&ﬁ and no answer is filed, it
works perfectly and saves Five or Len mimutes of the Jjudge's
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lp, Lemann, What would you do with wnliguidated
elaims? | | _
lp. miteheii. In wnliquidated claims you file an
aé%iségg and by eourt actlon get the assessment of danages.
- Mp. Lemann, You would have no period of graca.'
Mr;. ﬁ&iﬁsheiil, ~ Nos
m*. Lammg Then what do 3@ do with days of gracse
in egaity if you ave golng to ﬁaV§ but ega‘syaﬁam? I suppose
‘that goes out. |
tr. Mitohell. Yes, thab goes out. You could file an
affidavit that no answer has been filed, and it shows a default,
and the court goes on and bas sunmary hearing to s ee whether
you aré“enéitlsé to the relief sought.
| “Mv‘ Lemann. DBut here you have & final 3uég$eﬁt; bew
faanse 3ﬁu get fha% juﬁgm@nt right off the bat. Is that right?
e, Mit&hﬁll. ﬁe, there have been two decrees.
7 ' Desn Clark. I think there are two differvent ques=
tlons that aséd‘ﬁgﬁ negessarily be taken up at one time. One

is the questlon of the affldavit to be used with the clerk,

The e;i;haz? is to use sbamps, even if the ’e;.ez*k does 1t. Now,
ﬁ?ﬂﬁ&!‘ %m quegblon of whether you have two steps, how about
the siﬁua:’eiaﬁ where é.efml’s ia ent:eraﬁ for semeﬁhi.ng e&h@r

%hat—i nea«-apgaemnes? It 1is now ﬂraviéaé izzg the rules,

n®
failur@ to comply with the rules mey raszzlt: in the entry of

e defaulﬁ: and then you should provide that n@tiea“ m“"aﬁ be
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glven of that entry of defaulty 1in that case you would not
have it in two sbeps.
| ‘Mp, Morgan. You might have it in two steps. This |
notice might be merely %o make a mﬁi@ﬁ to have the 32&@@@@
set aaiéa; for neglecting, end 80 on. |

 Desn Clark. Yes..

Mr. Donworths I would like to ask M. Mi.taheil to
state the prasctice in Minnesota. Does it have to be on n@ti&e
and does the court have to pass on Lt?

B lire Ponworth. That le¢ on a promissory z;éizé; or sé&é.—?
thing of thet kind? : | '
Mp. Mibobell. That is an unliquideted claim for
"ééaaagés; meh'as damages for personal 1113&:';7, and there you
Aha% to ha‘m the gourt ruie éfﬁ ’6151@ amount s 7
lire Wickersham. Wal:l, ought m;is the rule As et farth
the proceedings when the sult is for a fixed sum of money?
N Mitehells - Yess | A
. Wickevsham, Whether or mot it is unliquidated

My, Mitchell, Yes. You have & tshaies&f y\z‘éﬁiﬁg A)%

up o tb.s gourt and geisi:ing 81 ordep from the e;emrﬁ :in every
,,,,,,,, %
ane. é’ha @ﬁher 1s %o hava/esvt&iﬁ bypes of oases 3nieﬁt

o ﬁ@?@ﬁlby the clevk and in the obher enbered by the gourt,

wr, wiezk@raiamg Well, with regard te llgquidated
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fz is a matber of dlscretion. |
ra ﬁiﬁkérsham; These discussions are off the records
Hpy ﬁitehsii. I suppose we ought to be more orderly
in our proceedings, by requiring each person who speaks In
this conference to aéérass the Chair.
Mr. Lemenn. How would it do to pess thia; with the
?' understanding that ?he Reporter will make an invesblgation as
to the sctual pﬁacties in the Federal courts with regard to
entering juﬁgmentsg and report on that at our next sassign.
I do not at4a11 oppose the ldse of =mmx entering Judgment on 4
liguidated clalms, 1if éh&t 1s done. I do say that that 1s nﬁté
usually done in the Federal courts today. |
lVire Olneye It 1= done in our courts.

lire Wickershem. Would not the court follow the leealf

practice?

Mr; Olney. Certai%:i@ is doneé in California. |

Dean élavk¢ It 43 not a uniform practice. I wonder |
if 1t would mot naaéssérily follow the "Uniformity Aet" anyway?
It 1a & matbor of evidence. |

Mr. Mitchell. My attentlon has been called by Mre
Hexmond ta»fhé‘faeﬁ that the Pederal courts follow the State

practice, and in our Stete they do allow default in liquiéa%édz

easess It follows the rule in Minnesota,
Dean Clark. 1Is th@?é a local rule?

Mre Mitchells Yes, there is & local Federal rule.




“messam

iy, H&%g&n. We have a local Federal court rule.

%f- ¥Mitchell, I thought we could f£iad out from the
Sgﬁﬁ@tary of thie Conference. You do not know, Nr. Hammond,
do you?

Mr. Heammond. o, I would not know thate

¥r, Dobies Suppose that investigatlon stowz that

the practice 1s not uniform, and under the iniformity Aet the

court would not permit the eclerk to enter jJjudgment. We want

the clerk to enter Jjudgment in the case of liguldated elaims-

Ta that bthe ldea?

Mp. NMorgens The judge is willing to have it dome

where 1t 1s the rederal court practice, and saves sansidérabl&

expense,

Nr., Olney. In what cases are they allowed to vermit

judgments to go without pro-er defaultd? That means in those

¢ases judgment is a ~urely minlsterlal thing, and requlres
no judlclal actlon In any sense, but ean be left to the
clerk, instead of béing ordered by the Jjudge. In cases of

that kind I am not willling to permit Judgment to go wmervely

upon defaulb.,

Judicial actlon 1s required, and there should be some
kind of a hearing before the judge, and this should be along
that linee.

lpe Mitehells Yes, and wg:a&ght net to be hidesbound

by the practlces Where ﬁhﬁ'sysgﬁm 1z entry of judguent by

208
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the elerk; and it 1s an efficient and satisfactory one; we
éugh% to insist uﬁen it and not be bod timid about upsetiing
the 0ld system in the Federal sourts.

Mr, Lemann. Why not rvefer the gquestion to thé Re-
§ert@r;'wiﬁh instrvetions to draft something aleng that line?
Mre Mitehell, ‘Eell; is there any mati@n?

My, Morgan. is there any doubt that & this group,
2 A‘that whem the aiaﬁ.ini for a liquidated amount ; 1O
judielial action 1z really naé@aséry?

)‘ Mr. Lemann. I éh@a@bﬁ g#e?&bmy was agreed soout that |

mub let us keep a record for the ;&éper‘aar, let us make &

pecord of that fack.

Mp, Mitchells Suppose you make the motion to raise

the quoastlone

lipe Lem. Yas; 1 make that mobtlon.
Mr. Morgan, I second the motlon.
»Déan Clark. Would you rsqulre then an affidaviis;
or would 1t ®m simply reéquire a sh{awiﬁg of the instrument of

indebtedness?
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- Mr. Morgan* An affidavit of default.
| Dean Clark. That is what I supposed; that iz, the
glaintiff Plles an affiéavi% of indebtedness and shows the in-
strument, 1f there is one. 7
Nra. ﬁiéahélig That 1s right, and then he gets a
judgmenﬁ by default.
Mg, Wiekersham. - Where the claim is in a fixed sum
- which is ascertainable by ready and &asy’campuﬁéﬁiéna
Mr, Mitehells Yes, you will find thab in our godes
Dean Clark. Yes. Judge élﬂeg suggested that this
was & minisberial aat; because there was nothing more than a
éafaalt; and he did not quite ma&a that 1t requirves any kin&
. of proof other than the affidavit,
Mr. Mitehell, Other than the affidavity but I think
(you will find in meny States that 1f 1t 1s on & note you are
required to file the document,

Mre Cherrye That 1s by rule of the ¢ourt.

Mee Hitohells That is a matter of akiégj%hat ean
b@ worked ouby | |
wellt the m@ti@n is clear. &1l ia.favar eﬁ»that'will
signify by saying ”&3@“ those o pposed no, 't |

(Th@ motlon was voted upon and
:a;ﬁimausly adopted.)

Hr.~Léméﬂﬁg . %hink the affidavit should slso hriag

oub the amount of éiffaﬂencqé
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Mre Mlitehell, It has bo shﬁ%,thﬁ form af.affidavit;
ngnaapﬁearanas, and 1 suppose they have to show the sum clained,
ond that there Is no appearance.

Hre Olney, Hay T ingulve 1f this affidavit that you
hgve in mind 1s an affidevit ag to the merits?

Mre Mitchells. Mo,

Mr. Olney, That 1s the affidavit Slmply of default?

Mry Mibohells Thé affidavit states the sum under
contract, and gives the amount with Interest, and stabes that
there 1s no appearance and no snswer, and on that alffldavit thaﬁ
elerk makes entry and glves judgment for the exact sume

Wy e Lemanng Th 1s not an sffidavit on the merits in
the final mense? | ‘ i

My, Mitechells Hoe | |

HMres Lemanns  You shake your'haaé, 80 thgt is not
gettled.

Mre Cherrys - In %iﬁn@seta; you stlek thaﬁ-iﬂ.y@ﬁr
pill of e&sta; éut itnis not sworn tos |

Mre Donworthe  You make an affidsvit of noneappear= %
ANCO . |

Mre Cherrys That ls all.

Mp. Olneve If a man hés not answered in the pres-
eribed timeg that lg the end of the matters

My Mitchells Yes, 1f he has not that ends it




My, Olney. fthe clerk adds the interest and includes
it in the judgment.

Nr. Miteheil. Eeaé it 1s purely a ministerial acte

_ Mr. Morgem. And the clerk also taxes the costs at
thﬂ%Aégggi If & perszon is In defaull, he is not entitled te
notice of default.

Upre Leomann. Well there ave t wo kinds of ¢laims. If
tt 15 a liqui&aﬁed elaim@ you geb it fr@m the e¢lorlky if 1t is
an unliquidated elaim you get 1t from the Juage.

Dean Clarke. In cases where the jJudgment ls not for
faillure to originally appear, but for some subsequent éefauiﬁasi

My, Wiskersham (Inberposing). There should be an
entry of an’arés? from the 3ﬁﬁge‘. |

Mr. Donworthe. It is only for nonssppearance.

¥, Mitehell. There is only oné thing, that you affie |
davit is maﬁeiy for n@n~a§§earan&a. In New Yé?k«‘iﬁ the State ;
p?eeadura, do you not hava to file a verified elaim? |

Er,.@iakersham; 0f course you have to file a wveri-
~ : » .

fiﬁé.§a£§¥ »
My, Mit@hellg My impression ie that that 1s not as it

is done in Minnesota. . |
My Wickersham. In New York the verifled complaint
sets forth a cause of actions If 1t is on & note, the proceed= |
ing is of the simplest chavacter. Wevertheless,lb is a veris

fied pleading.
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My, MAtchell. We can provide that he égﬁ file it
where 1t 1s for a definite sum. |
My Wickersham. Ig,ﬁ&ﬁ York we havé ﬁnaﬁ‘variatian'
of & summons on & nobes Tha%(&n‘ths gsugimons he says,"Take
notice that the plainbiff demands the swm of _  _ dollars,
with inkerest on such & date.” Now, if there is no sppears
gince and no answey to %hat; then you may enter Judgment by de~
fault. Bub ordinary sases you have to serve a complaint and
? werify it before you can get Judgment. | |
Mpe« Donwerth. Well, this clause remgina,by which -
after mentlening these things 1t says 1t may be rescinded oy
sus ended by the court on Sgaeialﬂgaaae stated.
%r, Gﬁ@?ﬂgp in ﬁinn@sotg, you issue a summons and
7\ . "/,

you state the consequences of Wexwosd

abed amount that you will take Judgment.

5, and 1f 1t is & liquid=

Mp, Wickershams That is substagti&lly the same as aﬁ?g'
notice in Wew York.
| Mp. Morgen. If you say yow are golng to demand the

rellef stated in the complaint,
Mrre Mitehelld. If you have a liquidated e:taim, then
you can take judgment for a a%atsé,aum; plus Interest from a
sertain date, and it works very wsli.
| Np, Tolman. Mee Ghakrman, there ls one other elauae‘
+§‘ here thet it seems Lo cover an entirely sepavate thing. That

| is thils olanse which says, "and for other procesdings in the




T s

! mysszf about 1%. It 1a left somewheb dowstful in bhe Foutsy

| = g@gm:_»
eierk E office wh&gh ée not ?@Qﬁi?& any - gllawange a?'eﬁaer of E
the sourgAgf.sf a jg&f&.ﬁ i.am;wenés?ingnwhﬁr@ ﬁ@,aaa asgsrwA
talp, elther under these rules or elsewhere, what are those pro-
AL SO ) |

ceedlings. : |

¥r. Morgan. / wna rule is bheb?

xﬁﬁavTolmaai ; Eule a,.“aad for other Qraa@aéiags inf%ha

f 4

the &Qurt or af a j?égéq“

clerk's éffiae Whieh(ég not require any allowance e? aréer ef

'lfe Egaity

-/I'

| Eean 51;?3, i | Major Tolmen is qaiee righﬁe

yule diﬁ ﬁ@t sgaaify, aﬁﬁ I frankly 418 ﬁ@t kﬁaw-aﬁat to é@

?alagg ,
ﬁ?a W&akgrsh&m, N&hﬁ% language was taken from Equlty
Rule 5. > ' ‘ N |
.ﬁyg»fgimagg ; Zt-ﬁéams,ta>mﬁ.thaﬁ the gitvation is aig;
forent. é% " |
M&. Wiglkersham. I mean th&t 1aégu&ge is taken from
that rulﬁq ) 7 _ |
‘Mps Morgan. Whai about the taxation of costs? In a,
good ﬁgn& of the Code Stabes that is provided fovs o
’“ém?a ﬁiﬁk@?ﬁb&m. The matter of ﬁa&aﬁi&n of costs is
detsrmineé by the ee&r#;

j%ﬁﬁ.ﬁ@?géﬁii The costs may be éi%ba?seﬁﬁﬁaﬁ

B=£>=€1aakg -Thi%’E@ﬁit???g&é gnes back to the earlier

The court sald a5 to thab, that wieed
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¥ 1n$tragtians ka put that in shapa?
Dean Clark, I think I have surficient 1natruetiens
; with %agard te Rule 17.
; Mr, Olney. Before we leave Rule 17, I notice that
. ;:ywu,uaé the language, "If the ésfanﬁgnt does not file hils

answer or obher defenges in the time provided, the plaintiff

may take a defBedt ggainst him, end thereafter the aectlon ahallf -

ded in ex parte as to him." That would not leake out

H my way* thiﬁ&, th&t ibéiya A or the b1ll would be taken
pro eeﬁfessa. ét would not be taken pro confegsoj but the
men would be required to ﬁraéuee some Aiﬁﬁ of .proof of all the
ayverments of the bill. He wauldpgreeeeding e§ parte without
any agpasitien, but he would be required to bring §?09f$,

Dean (lark. Yes, that 1z what we contemplate, that

he would have to produce gome evidence.

B, Olney. Of all the allegations of his bille

Dean Clerk. Well, that 1s wihat I had in mind, that

your affidavit would be on the meritss

Mr. Morganes Not on the llquidated elalms

Mr. Olney, When you were speaking of the judgment

on default of unliguidated dameges,; for example, the practlce
soncern

was never for the court to mmmmmmnd/itself wikh the merits of

the ocase, or with anything but merely the question of the

amount of damages. '§§&§ hag always been my understandings

Mp. Mitehell, Will the rule not have to be come



pletely recast, Dean Clark®
- Dean Clark. Yes. .

| Mp, Olney. That expression in my jurisdiction, in
? my State, would mean that thet gaégmaﬁt is the saae_aﬁ'pre
| &eéfasse. |

ﬁzﬁ;» Mor g8, E’%hiie you are on that, you might change |
that property rights in the action shall be prosesded in, and
§o on. | |

Mp. Domworth. — Are we adopting that now? |

e, Mitchell, We have adopted the principle, as I
ﬁﬂéarggané 1%, that 1n case of liquidated olalms the elerk may
entop 3aégmant; but where it is wnliquidated it will bave to go
before the gourt; sand I think Rule 17 will have to be recast.

M. Donworth. .fhare isf&h independent point in fule
1?‘€hat I wsmlé;l;ka to discuss. Thal ia; L do nob find any-
»ﬁhing in the rvle regavding the fobm of the summons. In some
Jurisdietions the form of the swamons is set up. I think it
18 objectlonable to allow the court to exbend the time for se?»% ‘
vice of the eumnons. In all'easaa; the defendant should be |
alloved 20 days. rzc;vf; if thewe are sdditlons) remedies those
ave taken care of by motions or spechal notise. For iﬂaﬁaﬁéa;i
we often In an'injunfﬁian case file é conplaint, ana<ﬁnﬁ gunte |
m@ﬁa is in an 1n?a§iah1$ form, but we apply to the court for
#n ovder to show cause in 10 days why the defencant should aot

| be enjolned so-and=so.,  Now, that is in 10 days.




Dean Clavk. The rule, Judge Denworth, leaving out
the question of the form of the suwmsons, is in Rule 11y that
gives the form eof the stz#manﬁg and then there 1s the provision
in bruckets, whileh geém to cover what you have in mind,

s ﬁéﬁﬁaﬁaﬁ* 1 think it 18 objestionable to ?@@gir@§
an Suvariable time for the answery but I think there should be
no changs ﬁ{'}?i}&i;ﬁ%ﬁ?éﬁ 4in the form of the sumons or the answer.

: poan Glarks Rule 11 does provide for the form of §B§f
§2@§§ﬁ£;-&§§ if this prevision gf'ﬁﬁla/l xi. [ remain the |
ﬁfs;%ﬁé;ﬁfgis zaﬂmlé have to state the %m; *i‘iaat is the provision
in vrackebs in Bule 1l« Now, on the matter ﬁa‘&@ggkﬁﬁagvﬁh&t
wae merely yub in thers to show vhat the Committes thought about
1.  Dul as a matber of f&ﬁgglus desired to have Justice ﬁﬁﬁ;'%
pedited; and on purely formal metters is theve not sometiing

%{@ bo pald about the power of the eﬂm ‘,isi%, ghorten pro¢eedings,
| In a good many matbers, thewe ia nothing bub formsl proofy and
that 1s wiy wé have provided for this methody it l1s & metied
of spsading up the PPOCEIS . o

lire Donworths %he court may make an orvder ox parte.

§¥; %@rg&ﬁa Yes, ox parte; that is the trouble.
| Mre Olneys Well, although the towrt mak
inal @gégﬁ é&s?aéaigg the time, if that is Injurious to the

8 Bn orige

obhey @é@%y; ha ﬁggzgé-%g the court and hﬁﬁﬁiﬁhaﬁ»ﬁiﬁﬁ sot
‘aside :nd be allowed additional bimes |
| ' e Is thet the rule in Csliforgle?
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My, Olney. ;“E’és;;

iy, Morgan. You are putting more work on your judge.

My, Lemann, That 1z a new thought to me.

Mr. Dodge. It 1ls frequently done in Massachusetts.
The complaint is filéd and the time for answer 1s set, and the
defenéant comes 1n, and the caurt orderSthe ease up farthwith;
~nd 1t 1s referved to a master. It 1s a great engine for sp@&d;

¥y, Cherpry. Exﬁegt for the temporary injunction, thaﬁ%
would be for the aéfanaan§;$ protection, i

Mr; Dodge. ot nseessaﬁily‘

Mpy Temarm. Of course, on your temporary injunetian,
that allows you blme to pleadZs vhs Jni0

yrg Bedge. The juége méy want thé case to be decided
at @nﬁe, in order that the whele issue may be éetermina& quickly.
1t 18 an imaertanh power for the eourt to haves

Mpy Wickershem. How would it be, instead of having
s walform ?ule, %e have an exception ﬁkﬁt in actions to re~
cover a fixed sum of demages, the answer must be served in 10
4é$;3‘9;} | |

; in
Desn Clark. In meny gtatas, I think/aatienscenc@ra~

ihg the holding of resl estate the time 1 @a&e veryx§har%,
in order ts 5et a spoody éeﬁermiﬁaﬁiav.

Mrf‘W1¢garshﬁmc In sﬁmmaﬁy pre@éeﬁi 18 you mean?
Dean Clarke Y@sc |

M¥; ﬁi§kerghgm; gub‘in aert&iﬁ cases in the city
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eourts it is 6 days afber serviee of summons and e@mplai.nt;i
Put 1n deamling with these TPederal d lstriet courts, you might
if you want to éxp@éité the thing provide for s fuﬁther time
in etlion to vecover &‘sum certain. It ﬁ&yhﬁahﬁ ten days Iine
stead of tweaty¢ij

Nr, Donwortl, ,i@ seems. bo me that It would be
diffi@ﬁlt o get sﬁ§;a?% for the rule with anytﬁing as un-
usuel as that éhértgﬂing of vhe time on an ex parte applie=
eatian; baeausé it will be eansiéefeéyﬁyﬁanﬁiealgv and the
posslbility of a tyrannical graaseﬁing is nbt to be thought
of.

My, Eedge.' Suppose 1t is éﬁ,a return day, én short
notices |

Mpe Morgans It does not apply to time to plead after
fﬁhe return dates

M e Dsagé¢ I thought the rule re@aiﬁ%d that the
snavwer weulﬁ be resdy in 20 dayse

My Cherrye Ea; the question ls whether the court
gan, on on ex parte ordew, £ix that times

Mpe Lemann, If you have a sulb you con file your
eom@laimt in the clerk's éffi@ei‘ané_ge to the Judge and

say, "Judge, I would 1like to have gulek actlon, md I would

1ike you to lssue a summons for the defendant to answer in
ten days,"  And the judge mey say, "I think you are right*

e will make this ten deys." And of course the man mey
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eome in and say, Judge, lock here, That fellow ls not tell-

ing the truths I need the twenty days," end there will be ~ -

an argument. |
Mre Wickersham. ﬁaw; as & natber of faect, now impeytﬁ
ant a subjeet 1s thia% The number of suits to recover a
fixeé.sam§>aﬁti§aa at-law in the Pederal eaaﬁ%; is not very
'ia@géw These ceses get lnto the Federal court largely by

vemoval at the instanse of the defendant but if you bave a

- sult on a promissory note for $8,000 ér«%ﬁfaes, you do not sue
in the Federal
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- court; you sue in the State court. It is a simple remedy.

th is an exceptional case where you will go into the Pederal

f;court to recover a fixed sum for damages under contract.
Mr. Olney. If you think there 1s going to be much trouble,

f and you bring suit on a promissory note, you bring it in tne |

- FPederal court in order to make sure of getting the correct resulé.‘

§ (Laughter.) |

My, Lemann. Are we going to give any consideration,

i when we aretalking &out this, as to the logical time being 20

f days and then, as mentioned7refer1:o an‘earlier-day, to provide
for s ome elastic timé% We have b en days now; but it may be
advisable to make it twenty days. But in Wyoming thej'think
that 20 days 1s short; and in New York or Philadelphla 5hey
think it is a long time. We could make it not exceeding 20 dafs.
But if you make that less than 20 days in any case, your argu- |
ment Wouldnbe #ssﬁi%otent. Otherwise, if youhad a provision§
that might zive yéu 40 days, it might be morﬁA}m@than%& |

Mr. Loftin. I thought we adopted this afternoon a motioﬁ

to fix the time at 20 days. There were two alternatives, <0

days and 7 days, and I made the motlon to make 1t 20 days.

Mr, Lemann. I thought we had just settled that. It

is res adjudicata.
- ' 1s
prof. Sunderland, If there/no defense, could you use

EoRtixyouxuse o summary procedure? If there is going to be




contest, there is no objeetion to 20 days. If there is uo

defense, you want &. noblces
My, Lemenn. Po 3§u»m§§n'§y defauld? 7
Ppor, 5&9&&?&&#&@ Sumary Jjudgment on affidavib preefg,;
Mre Lemann. Wall; eould you forece them to égswer? |
Mee Mitchells There are some specis) provisions

later on about summary judgment. We Jﬁmgg‘ over to Ruiézl?;

and I had an i1dea that 1f we went back to Rule 8 op» 9, wa/§§g1§§
veach that in dve courses |

Dean Clark. On Rule 8, I think you ssked if I had

sufficient instrustions. Of course, T have ndt kmowjhow to

make that more explicit. It waz not very exﬁi&eiﬁ in the
Equity rule. Posalbly you do not want 1t inat ally you do
not want any attempt to define the clerk's job. But I éhsuldv
say, that any@hing we ¢an do to have the e&arﬁé%%éa ig/ deslreble.
,ﬁgtar on, in the provislons for making up th@ record, if the
previsiea atands, glving certain powsers Lo %hs elerk in the
first 3natance~ute determine as to the resord, and determine
as to the limination or condensation of the record, with.&n

apreal to the jJudge.

Mre. Mitehell. Why would itbﬁﬂﬁ_dﬂ to let it stand for
the present and labter on we can veolide whether we want 1% ba@k?%

Mp, Tolman. That is trues L can prepare séﬁathing,
and submit 1t as to that.

Dean Clark. All right; thet will be very fine, and
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we will be gled to have 1t
Mp. Vitchell, Then we will pass on to Bule O
4 Dean Clark.
?ﬂxﬁnla 9 1s in part s development of of Lqulty Rule 6. Withoub
requiring the motion d&y once & monthwwthat 1z a partsubeeause
ﬁhﬁ latter @& % of Lhe provision 1ls new and 1s deslgned to m&k@l

unnecessary a good many of the hearingss - and the latter senw

tence ls an atbtempt to provide thal the normal course shall not

be én oral h@éring on & motions As to that; this 1z 1ike the
Engliéh prééedur@; and the?é w@?asae%&ral suggeétisns from'difuf
ferent places. -Jﬂdgezﬁegermgtt; of the Iliinols district;
h@s a rule, and thers were other sugy sestlons that It hink we
have here from the local commltteeg I have nob got the hang of%
these papers yete I Will ask Mr, Hemmond about 1ts {After |
conferring with Vr. Hammond). Now, if you take Eﬁe guguoste=
é ions of the loecal camﬁitﬁee, gaﬁsaﬁ has such a 5uggestioﬁ; and

as T say Judge Helermagﬁ hag ones Aﬁd I think fhe Colorade

district judge made a suggestlon of that kinde

Mre Loftine As I undersbtand, Dean Clark, there ls no

such practice in any state at the present time.

Dean Clarke Yes, there ls. It 18 true that the prag-
tice 1z not very gencral. <The practice exists, as I under«
stanﬁ; in Texas, It is substantiglly the F@glisb.nravision.

: At exists in the Pederal court in [1linols, as I understand it

Judge NeDermobt 3&§a that he agwlieé it when he sat In the
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distriect couwrt. Ue 1s now on the Circult Court of Appeals . He

‘apolled it without formal rule.

o

Mire Lomann, Is there nob practice ‘n New York by whigcl
you hand up the papers to tho judge, and he deliberates without
any hearing or oral argum@nt?‘ | |

Vre Wickevshams It all depends unon thé Judge.

Mr, Lemann. There 1s no rule?

lpe. Wickersham., No, théﬁé.ia no rule. O0f course, on
apgéais from eertain ovders of the A@gallate Division, there
aPe @@rﬁain matters of appeals in whiéh.ne oral arpument 1s
heard unless the court requests it. |
Mp. Leomann, I think In our dist?iét; the judge

would take a long time to declde 1ty wunless you decide it

then and there 1t %ill a long time. |

Mp, Wickersham, I think in New York the Judge d@cié@%
motions,generally spegking, on the argument and closes oub the |
matter 1n the district ecourt.

Wre Loftin. That is so in Florilda, and I have conglder-
able deoubt in my miné; whether this will eXpeéite handling the
business. In other werda; take 1t from %hs iéwyer‘s ataﬁém
?01n§9 Lf the l&wyaﬁ.knew he was to say snything, or what the
Judge thought éb@ut it; he may File a much more slaborate brief
in support of his motion than he arainariiy would 1f he pre-~

parved an oral arguments And the same thing would be true of
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counsel on the other side. And as I see Jb, there would be
mach mafg time taken by gaung%l;to bagigc And then 1t is sub-
mitted o the jud.e, with %l&b@rgﬁé briefs on both sides; and
ﬁa.mighﬁ/ggt?eaﬁy %é‘take them up and 1t might be some time
before they are dlaposed ofe Whereas, on oral avgument, they z
are sometines m abruptlye

lirs Lemanne In my Btate, I would ask the judge to
decide it very quickly. Bub this can do no harm, Mr. Toftine

Mre Dodges It 1s not optlonal with ¢ ounsele

Mp, Loftine, UWo, it ls not optional with counsel,

Vpe T.omann, I Waa‘abeuﬁ to say that the second party,
the moving pa?%y; may apnly for a motion.

 Dean Clark. Hagrl say that the general trend has been

to eut down the sﬁagas of preiimiﬁéry trial, égé 1t does not
get you anywhere, and that 1is why the movement for the aboli-
tlon of the demurrer has been so extensive. And then, by the
Boulty ?uies, the word - : was abolished.
ind hence the agtsmpé made in the Ingllsh rule. And we tried
to carry it-guﬁ in Bule 26, as to defenses in an effort to
avold, genecrally speaking, a Qﬁﬁliminéf?‘afgémﬁgﬁ on %he law,
sxcept in cases where It seemed apparent that @rélimina§y~“

1

ground of battle, so to speak, would get you somewheres Gens
‘ : how that very strikingly. Rarelys
erally speaking, 1t doss)not. Some of the judlelal statise

tles that we worked oub
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1s a case decided on demurrer. You have all the time and
trouble of moving around.

Now, thls 1s another aﬁtempt to prevent another kind cfi
sham battle that can be mads generall& by the ﬁefsﬁd&nﬁ, and caé
slow things up very dedicedlys. The whole attempt here is to_ |
get away from a formal hearing, to shorbten the time of théggﬁé??
to bring the case Qﬁ; and to speed the whole process u@; and
generally Spaaking; I take 1t that 1t will mean fﬁét mosth meﬁi@és
wlll be aaniaﬁ, a8 they should be, and the whole practlce of
filing motlons will be lessenedy ’beeause if you file for pure
peses of delay, you will not get anywhere.

Mr. Dodze. This seems to me to include a motion for

defining the lssueses That lg not a mobtion that would be denied
in an ordinary mabter. And a later rule provides that the metién
shall be declded after hearing.

Dean Clarke Yen, 1t 1is posgible that that p&?ticul&ré
préviaign aughb not to be exempbe * am not sure that iS'ﬂQﬁ
corrects §he later provision, as to the formulation of iasuéé
1s in Bule &-%

Mp, Temanns Yould there be any more delay in other

eases, rather than less deley? If you want to level some
:’ motion at your ey@enénﬁf%(?leaﬁiﬂg under thils, you would f11640¥

snd have five days, and thé‘@the?;fellew would hgve five days

cand the judge gets dowg o it”when thc§n;.7




lMr. Olney. This_wauld work éxeéedingly well if the
judge had a good secrebary, a geeé law eleék, who would go
through these brilefs for him and present a report. Bub if he
nimself has to go through and examine and read the bricfs and
1e@k into all the points t0 sese what 1ls there, 1t ls not going
ﬁé prevent any dalay or help him st all.

Mr. Wieckershem. That is a matﬁerkgﬁvgéﬁ sub-Judicial
of ficers that they have in England.

¥re Dodges yés, that would be & matter for themj buﬁrg
I doubt if 1% would work otherwise.  Would you éeseribe that
f &s the squivalent of ths judge takiﬁg a caga‘unéer'advisaﬁeﬁt?
Mp, Mitehaiia The English have statutes providing
% for a standing master.

Myr. Wickersheme. Y38, they provide by sbtatute for

sbanding masters, and they do0 not hobther t¢ Lake the time of &
| Judge with & salary of ten thouzand gaﬂnﬁa a vear for passing
~on this, |
| Mp, Norgan. Py you think it would result in the Judge
2 spending ény time on the briefs? e might just depend on hls

. ¢onselence,

Dean Clark. That 1s trues I was teying to get 1% so |

gztgfiby@u need not file a brief. He could fille a brief sbdbisg |

ﬂgéasons in support, and not a brief.

Mp, Wickersham, You cennot take out the briefs,




Erc Olney. . You would have ho 1imit the number of pages
that géulé be uﬂeé%égféézgée ik, |
Vyve bemann. I think there 1s nothing so elarifying asg
the oral hearing. The Judge says; e, smiﬁhg what is your :
point?"  Mr. Smith seys, "The polnt is go-and=-so."  The juégez
says "Denled.¥ (ﬁaughﬁars) |
Mo Wickershams There spoke the oxperienced judge.
Dean Olari. ?hﬁﬁ shows the different ways those thiﬁgé
come up. VWhen thege sases are hagrd first, the d@faa&ant filaai
a motion to respond, and then he ,1133 & ﬁemnr"a?s pnd 8o on, |
o -after that,
end then he dres not do anything mﬁrﬁj and a?st 2 t imethe
obher side hag 1t get fer haaring; and 2t the first hearing
the exeuss 13 mads thaé ¢ounsel wauts Lo go fishing; and it
goés over saveral moblons days; and ig eventually heard. And |
ﬁhé parties tallr at length and get nowheres When I was in praeé
tlce [ vemember one case where the jfudge held up the decisien |
for over & yoar.
Mpe Wiskersham. Well, that is not the rule in the
Tederal Distri@t,Coayt in Hew York., There they ave ﬁiag@séd
of very prompbly.
| - Dean elark¢ Ybs, in Naw Ybrk bbﬁf‘mégdt not ag well

mﬁka the matien at glle

My, Hi%kersbam‘ Unlezsgs 1t has suaatane@;

gubstance the judge will give it attenti@n, but if it is the
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ordinary motion, he @111 delay.

Dean Clark, I Qﬂé&rshana that 1lu the State courts you
¢con hardly get the woy as aa& of your mouth before y@u are oul,

My, Doble. 2£ L up@e tand 1t cervectly, 1f he flles

& stgbement of reasoms his e:sg*mﬂ@m 1s to have five dsys to |
; I y
replys 90 Lhat %ﬁ g’i SELE 301 murt heve flve days.
Daan clﬁéy,i 13@3}5 :k
M Lﬁé&ﬁﬁ* How 4 kﬂe *hat work 1f bthey stay there a
f |

five or slx %ﬂﬂ~9 He may éé* stay hhﬁ“ﬂ five devs. In the

i

. western D ;’rlat of Lou iaxaﬁﬁ tho jbéﬁé goes to alfferent pleces

!!,M

f ahd 3§@ﬁ%$ two or thraa ~3:$ In eash ﬁ}aee,

Vf?ﬁaaﬁ Clark. Ho ¢¢n pass on theso things enywhere, |
.,,F : | ¥ . :

| | On yoyr point gbout the £ive davs, of ¢ourse nol sccordingte
| §§§?ﬁﬁ%ﬂl@s, 1t zoes for a month, or such 'part of 1t as you have

Cbg i walt for moblons day.
:f/ ﬁ i
LA . o

g ﬁ e, Wickevsbam. W&ll, of @@uzsa, you have got to give |

='i

i M/(/\/u
? ;y@ﬁﬁ.&h&i&n of motion in th@ firet place, and then vau have hinm
f é A

K (file a meotion and flle a bﬁiéf, and ﬁhe other side would fot
ihé%e to appear for five éajs} @nﬁ}ha hag got that time to file 2

;& raply} I think that aauld éns*sr”thaﬁ* I was wondering whether

f
E fh@ sugpoptlion mede ig ﬁaiimss@unﬁ one, as 1t would really ahmrtaa
' ?1% oo mﬁeh._ , i | : PR {

Mpy Lemmm. I fﬂe %u&g@ does 1t in his bedroem, 1t ,; |

would not delay it, and ualeia it hes te happen in the court
room i% égula,ha spsoded t?gﬁ .
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lp, Dodge. Wiy not provide for standing masters and
; give them the frnction that standing masters in ¥ngland have ¥
My, Wickershams That brings up there questions of
t appropriations by Congress. I have always advocated standing
é masters. T think they are Just 1lke refeérees In bankruptey.
Those are staﬁaing aggeintménts; and I have always advocabed
i that. We will come to 1t later on, when we come to cansiéer}
the questlon of examinatlon before trial, and aiscé?ery, and
that sort of thinge I feel very strongly that those examinae
tions ought to be in the presence of some judge or officer
having power to rule on evidence. There you have a use for
:é 2 stanaing tastor, |

fhee Dodges Therve ave many gases where he could be
gould useds

Mre @i@kershama» Yesy 1t ébuld save a very large
inerease in the judieciasry if we had standlng maste?s.

Mp, Mitehells, We will have difficulty in setting
up; or attempbing to set up; additionsl mschineryy and I am
'gfraid we wili run into dlfficultiss about that, because thils
Congress will not appropriate money fer the Jobe

Mre Wickershame It might glve a place to the une
employed. {(Laughtera)

lire Mitechells Dean Gla?gf what do ﬁau think of the

suggestion. of Judge MeDermott aboub the time in which & notlce
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of moblon shall be Filed? Judge HMeDermott i3 a pr@tty'elevsr;
feliéw, v?hera is no 1imit as to the time in which to make a
motion to reform the gleaéingf Sha@id‘theﬁa not he some pPro-
vision for sﬁaﬁiﬁg the t@?ﬁ?

Dean Clarke “habt 1s covered by the 20-day provision.
Tt goes back to the provision thet within 20 days after the
summons, the aasﬁér or other pleading must be served, and I
provided that a motion 1ls a pleading.

Mre Mitehelles  Butb suppose your motion ls directed
at the answar;-shsulé there be a‘tiﬁe 1imit?

Dean Clark. That I attempted to cover by the time for

the regly; whieh is 10 days.

Mre Mitonhells That ought to be in Rule 31.

Dean Clarks Yes.

Mrs Mibehelle This Bule U seems to relate to motions

with reference to the form of the answer, for instarce. Gentle-

men, we are still on Rule 9. Now, what is just the problem

fhat you are golung to deecide there? |
lips Lemanns Does 1t not mean that the discussion is
that we should strike out éll after the words "dlsposed of"
in the fourth line?
Mre Dodge. ALl after the word "causes," 1s it not? |
My, Mitéhail,ﬁgﬁﬁ%g_werd “ﬁausés“} yéu would let that
gtay in?

My. Horgans That 1s té% fi?%%}%éﬁt&ﬂﬁ%i
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Mr, Mit 3},’1611‘0 Y@é’& »

v, Lenanne. VYess strike out gll afbter the word
Teanses®,

Prof, Sunderlands T think many lawyers would resenb
that Eest?ictism.

Ur, Toftin, T talked with @ﬁ@'af our leading lawyers
about fhis very thing, ond he mede just this éomm@nﬁma%%at it
would deryrive a party of his right ﬁé ﬁa heard in court,

M o ﬁiﬁ@h@lif Why eould you not say: "Unless the
court shall direct @therwige; eanch motion direaéeﬁ to a pleade f
ing or concerning %hé formulation of the lssues in an acbion
may be determined primarily on such héaring ag the court may

allow.” Now, provide for t he oral argument and the brief

and allow the time. That would give the judges some flexzible

iﬁx authoritys

Mre Dodgee I think that is about as much as you can
hope to accowmplish. Under the pregent organization of our
aburﬁa; T think you ecan accomplish as muéh by such a provision
a8 you cen any way.

lire Lemann,. Would it not well enough to provide
"Summarily, within such time as the Judge may daeide"?

Mp, Dodge. 1 should say "heard and determined”,
| instéa& of “determine,"®

My Nitchells “"Heard and determined,."
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lp, Loftin., The inj thing sbout that is that you
mugt appear the second time, and have two trips to the court
and two netlons of the eourt 1f vou say "Such time ag the aaur%
may fix."
Mp, Lomann. Would you say "dispesed of grcmgtly"i
Mir, Loftin, If you could fix the time, rather than
go to the court to fix the bime. »
Prof. Sundéflané, The rule applies to ar egular motieng
tip, Mitchells Your point is that the motion should
specify the date of hearing?
Mpe Loftin, Yea. |
Mr, Wickersham. Yo, the usuai practice today 1s §o§
move the court, on a se?ﬁai&.ﬁay'ai & sertaiﬁ time and place.'g
Mr. Mibehells. Well, do y§u think a motion of that
kind ought to be stated s the pléading? |
Ve Wickersham. The court may pass an int%rleauéeﬁyi
orders There are éil gorts of things that might be det@rminaég
end how can you fix the time in which & motlon may be made? |

Mr. Mitchell. Well, this says it 1s a form of plead=

ilnge
lMr. Wickersham. I was getting at the purpose of the
rule itself.  The proposed rule ls mot so limited,

ermiott. or his successor could
lire Lomanne.
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try the supvplemental rule.
Dean Clark, ﬁe has trled thils rule and says 1t works
wells
My, Lomerm, -+t might work in gome cases Eat not in
others. There might be a supplemental rules
Prof. Sunderland. gew; things that would work with
 Judge MeDermobt might not work with many obhers.
| Mre Dodges 1t seems Lo me tha#vit ls & ﬁevel thing
that the formulation of the lssues should be %reateé in this
waye »
Dean Clark. I think you are corrveet about that, That
should not have been put 1n‘he§$§ |
Mre Mitchell. Thégrﬁggfermulating of the lssues in
an aqﬁiﬁy case, and not Iin a Jury case.
Mre Dodges  Yese
Mps Mitehells Are you willing bo strike out the
phrase "or concerning the formnlatién éf the lssue"?

3

Dean Clarke Yes s«

nad

e

v

N

\ better not have a broader

5 ﬁamahn¢ ' i
motlon?
Mpy Dodges Would you not confine this to a motion
directed to the sufficlenecy of the form of the pleaéiﬁgg?
| Dean Clarke. VYess : =
Mr. Dodges OF 50&?&5? that 1s the character of

motion you have in mind.
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Mrs Dean Clarks ?hat 1s trues

Profs Sunderland. That 1s not sufficient as to the
forme

Dean Clavk. ?h@re are certain pravisiéhs that you
¢an raise the @uegtiaﬁg;é§%%3?§§f provisions that the defense
may make motlonsg to abate the écticn.

Prof, Sunderland. And ﬁuestiana of law you raise
on the answer?

Dean Clark. Yea.

?raf; Sunderlands That would be sufficient.

Dean Clark. 7Yes, that provision at the end 18 Rule
26.

Mre Mitchell. I confess that I have no clear in my
own mind a motlon difge?ﬁj to the pleadlngs.

Mrs Morgane e motion to make 1t more definilte and |
certalne.

Mre. Wickershams Or to strike oub.

Mr. VMorgen. VYes.

Prof. Sunderland. Anything going t@rthg sufficlency
would come under Rule %6; I should think,s;né WOuld not re=-
guire an answers |

Dean Clerk, I suppose that 1s so. It would require
a prelisinary motion %e abate thé action.

lire Wickevshams Well, we ave not dlscussing Rule 26
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ﬁﬁ@%aa&sa I ﬁ&ﬁt to say a few words about that.

Hp, Donwerth. Tn view of the fack that Rule 37 deals

with motions to correst a?‘ﬁhfika ouby 1t waglé’iﬁinot be well

to strilke out everything here after the word "eause"?  Poo

get it before the Advisory Commibtee, I make a motlon to that

gffect,

stricken

19 there

and Hule

motlon,

T e

Rule 57

are on Rule 10,

Mre Dodgee Rule 10 we have dealt with before, have

Er. Loftine I second the motion.

H?; Witehelly, The words from there on are to be
out, I8 there any dilseussion ab@ﬁﬁ that? Dean Clark,~
any objectlon to that? ’

Dean Clark. %all; I sm sorry to asee it go out.

e, Mitehell. You did have a motion as to ?l@adiﬁgg,

57 provides explieitly for that. |
Dean Clark. Are we going to leave 1t in in Rule 37%
My, Mibehell, That is all that ls left here.

Mres Donworthe There might be a stump speech.

Mre. Mitchell, The questlon 1s on Judge @Qﬁwoﬁthfs

A11 in favor of it will say "aye", those opposed

{The motion was adopted, all‘vcting
in faver of it except Dean Clark.)

Mre Mibehell, It is carried. Now, you can take up

ir yau want t@ say something abantﬁ%zmm‘hea§iﬁgs. We




we not?
Hp, Olneys  There 1s one correctlon in Rule 9.
Mp, Mitchells Rule 11, "Form of summons.”  Now,
that willl have to be changed to provide a form for unliquidatedi
claims and liquidaﬁe@ claims In the usﬁal ways |
My Donworthe 1 do not think so, Ir, Chalrmen. I
think that requiring him to file hils answer in 20 aays; that
:’t&kﬁs care of the whole matbere
Mr. Mitehells This 1s Rule 11; form of summons.
Hre Donworth, T do think he should be rdquired to
serve his aﬂgwey on plalntiff's attorney, | |
My, Mitchells This says something about the form
of summons. Wow, we have already agreed that we are golng
to have a system by which the clerk mey enter judgment as of

course in a claim for a specifie liquidated under eantréet;

A
and wherever that system 1s used the form ls in the alternative,
If 16 1s a llquidated case, it states the amownty 4f 1t is
gat; it asks for sueh rellef as the court may assess. So that ;
the form of swmons Mayew

 live Wickershanm (Interposing)s How abéuh adopting the
eyiginal Hew Y@rkygyaetia@vAgt on that point, of summons with |
ﬁaﬁi@é? |

Dean Clark. You mean the provision for liquldated

damages?

Mres Wickershams  The form of swmons for liquidated
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By

damages .

Dean (larks I might say thet I am a 1libtle reéeneiled%
about your judgment by defauli.

MY« Wieksgsham; Well, that partieular system has
workdd very well. |

Deg“n Clark. I mean ébsauf; not requiring an sffidavit.

M. %iekerah@g There 1z some questlon there.

De&n e_}larﬁkg I mean 1t 1z a guestion of faet under thé%
New York ‘{L&W; , , |

Mr. Deégfﬁg Is it net followlng the Eﬂg}imh practice?

Dean Clerks I think it ls. |

Wr. Dodges It i the same things

~ Desn Clark. Mrs M;;}c:@m}mm*s suggestion 1z that we

follow izha New York prggt:}.ce, but I think that is whgt%(haa
4in nmind, |

Mrs ¥itehell. It is jJust & matter of details If you
have a 11§a1éatéé qlaim; you stabe the gﬁsﬂﬁt you are asking |
forsy 17 yeu .mv& nat you agaﬂ;a vovu, are going to ask for Jjudge
ment for the relief olaimed. |

. Wy, Lemann. I% seems to ma that you have to attach

the summons and file it in the alsrk's @ffiae; and 1t might
be simple to say that you sign the ecomplaint which is attached,
and & copy filed iﬁ_in.ﬁhe ¢lerkis offiees

Mre Mitohells That &5 the form used., It gaya,ﬁWithiﬁ !

|  the time stated the plaintlif mey beke judgment agalnst the

defendant or apply bo the court for judgments




Mp, Lemanw. <+t 1s the asme form.

Mp, Mitchell. Yéa; it is the same form in either
case.

#rs Morgen. It widl glve him notlee of what will
hapoen. ) |

¥y, Donworth. - Is thevs anvthing 1n that éb@ﬁt have
ing bo serve A éeyg‘ef the answer uson the plaintiff?

Mr. Mibchell. Yés; 1% says y%ﬁ gre vequired to serve
your aaawﬁé within 20 days afﬁer‘tﬁe gsr%iaa,@f’this aumn-
mongs And it seéems to me that Af hs -f‘aiis to answer the
complaint within the tine s%;é{séé the j;iéiixztiff will teke
Judgment for the amound géked; or will apply to the court
if 1t is unliguidated.

Dean Clapk, Of course. this requirement of filing
an snswer with the court end filing the pleadings should
be changed, |

Mp, Lemenn. Under this ﬁuia§>hs does not have to
gerve his ancwer on the giaiatif§; éﬁ§4@6£3 not have o
file 4t in court at any tlme. : o

Mre Mitchells There ls another rule whieh ree;n'iré;s tshe
g %o be filsd. |




Mo, Dodge. Rule 17 provides for a peried of 20 déﬁ%xl
for f1ling the answer or other defense. : ' ‘i ’
Mr, Mitehell, I think we have eevered th&t- W“
Dean Clark. There 1s just one other mgtter, in regarﬁ
to the mattey éf service. This matter in bragkets gaesiz
baek to Rule 7. E
s Lemann. May I ask about this rule of reqairing
a man to file hils answey 1n courte«does that inelude thaﬁ?
ur. Loftine Yes, é
Mre Mibtehell. That was the iantention, Thé,summans%y
requires him to serve hils answer, and not fille iﬁ? Dean ?
Clark hss just called attenblon to that, Ie sai& tlie werds

file hils answer® shnzld be changed %o “sarve his anawarg"~

Mr, Lemann. Bubt there is a later rule on th&ﬁ?a

Mre Wiekevshem, That later rule 1s about advanaing

th% time; bub the general consensus of opinion is )
hhétg | . i
CMps Temanne Well¥ what ave we doing about ?equi?iﬁg
the defendent to fil@ his answar in the gourt? : ?N
Mre Mitchell. Righﬁ; but my understanding ié th$t ]
under the gystem we have aéﬁptsé;_tha p&agtiae.i§ to sev%%
N | | - )
M, Lemenn,  And not fileri&?-
Mpe Mitohells And not file it.

W Wl ;
Dean Clark, New, finy Lemann

y we 8tlll have ths pra*r

L
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? vigion that the c¢laim muat be filed In the court within SQ

? dajs, that is, we have the swmons and aamplaint; and then

é we go right Into court within_%@ days,., Now, what are we going
~ to do with the answer?

Mres Lemannes That is what I had in mind. MNrs Dodge

} referred to Rule 17, and I turned to Rule 17 and put it 7 days,
 and if that 1s the Way:we will leave 1%, the summons ought to

| cover thats | | |

Dean Clark, Of course, we could say "serve and file,"

lip, Temann. " Yesy "serve and file,"

Mre Mitehell. | We ought to be consistent. If we are
not going to requive the plaintiff to serve his complaint,
ther@}is no sense in requiring the ésfandant to serve his answsr}
My theory 1s that they ought to allow them to be served on each
other. The questlon of fillng is = matter of having the court
deal wilth it, end the system that 1 have in mind 'simp:‘s,y con=
templatea filing the pleading a sufficlient time before the trial
go they will be there and the ecuft can find them, and the casef
1z triled. And that system usually provides that plé&dings |
shall he‘fiigd when a ﬁétiee‘éf trial is served, and note of
. issue filed. Why filé them sooner if they do not have to bé
filed when they are served?

Mre Olneve Suppose a man files pless and motions in

abatement; and so on?

Mre Mitehell, Well, then the court will say "close
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Mre Mitchell. The papers ought to be filed in time
for the court to pass on the meriﬁs.

Dean Clerk. If ‘he anawer 1s served, why should 1t not
be flled? | |

Mrs Lemann, Why could that nob be 20 days, stating
that he must serve his anawer on the plaintiff and fila it in
courtb.

Dean Clark, Tater on we havg'é provision that when

- A hosad |

the pleadingﬁf the ca:e gossren th@ trial calendar. Of course,
yu can change the rule, That follows Eggity Rule 66. At the
@K@iratian'af th&t time, the case goes on the trial calendari
Now, the ﬁeﬁ rules provides that @h@n the pleadings arafciosed,
the case automatically goes on the trilal calendar.

Mr. Mitehell. Several members of the Commlttee suggest-
g_ed to me that we ought not to éitvafter lo a'eloék; end that
tiﬁe has pasged by five minutes. ri think you are right about
it.

Mire Wickersham, What time shall we meet in the morne
ing; Vr. Chalrmans | | |

Desn Clark, Bight otclock, »(Laughtsr;)

Mps Mibechell. You cannob floor thisvgentlem&n.(&aughteég)

mrg,wiekershamg X m@?@;Vﬁ?g Chairmgn,aﬁhaé we meet at |
hﬁlfégast 92 olclock t@meﬁréwrméfﬁi{:; |

)

(The motion was uwnanimously adopted
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(Thereupon, at 10:086 o'clock pems, the Advisory Come

mitbee adjourned unti

Friday

1/Novemberls, 1935, at 9i30 o'clockasm.,
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PROCEEDINGS
OF
CONPERENCE OF ADVISORY COMMITIRZ
DESIGNATED BY THE UWITED STATES SUPREME COURT
T0 DRAFT |
UNIFORM RULES OF CIVIL PROCEDURE
FOR THE DISTRICT COURTS OF THE UNITED STATES AND THE SUPREME
CTURT OF THE DISTRICT OF COLUMBIA
UNDER THE QPT OF CONGRESS PROVIDING FPOR SUCH UNIFORW OR UNIFIE:A

R -«}.IJES Y

Washington, D.Ce

Fz‘iday, Novas 3.5, 19385,

The Conference of the Advisory Cemmitﬁae,deaignateé
by the United States Supreme Court pursuant to act of Con-
gress, to draft proposed Rules of Clvil Procedure for the
Distﬁictrcaurtsﬁaf the ﬁhited States and the Supreme Court

of the Dlstrict of Columbia, in both law and equity cases,

- met in the Canfefence Room of the Unlted States Supreme

*'ng0?$mber 18, 1935, a% 9 30 gfeleek
éﬁrwment en the preceding ﬁay.




Present: All the members of the Advisory Committee

and 1ts assistants and representatives of the Department of
Justlce, as noted at the beginning of yestsrdaj’s sesgsion.

Mre Mitchell. I want to go back for a moment to Rule
11, That 1is the rule that requires the defendant to answer
within 20 days; and I want to call the sttentlon of the Re=
porter at thls time to the fact that we will havé to deal with
the question of answer in remevalveasesa I do not find any
rule on that, and under the present law, In a e,se of removal,
I believe 30 days is allowed to answer after theremoval is made
o2d the papers are f 1led in the Federal court. There has baen%
‘s good deal of complalnt sbout that, and the Assoclation of
the Bar in New York unanimously passed a resolution for a change

in the statute to shorten that time. And I merely bring ik

up“g@w so that 1t will not be overlooked, that we ought to

gonslder the questlon of the time in connegtion with those

BRESS
Dean Clarke Perhaps you may turn for a mowent to Rule
1164 |

Mrs Mitchells Have you got it there?

Desn Clark, Yese ’

Mr. Mitohell. I had overlooked that. Then we will
.~ not bother with it now.

Dean Clark.  What we did in the second sentence of

| . Rule 115 was %o provide that in a vemoval case if the defendant
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has not answered he must present his defanse_pursﬁant to Rule
26 at the time of filing the tranaeriﬁt of record.

Mr. Mitehell, Let us drop it theﬁf for the present.

Rule 12 we seem ts have agreed oﬁ; and we are down to
fv Rule 15; #Eanner of serving summens«“’ |

/ Hre Olney. in pegard Lo 12, thare 1s one liﬁtle ehangsg

ig %hg langnage that wight be suggeasteds It wmay wake iﬁ'elearn?
ééf%%géé:Z%mena way be gerved" and net "shall be zerved" by ;
the mavshal or Dy any person, =nd so on, It does not weke much
differenge; but I think 1t is & 1lttle botter.

Vesn Olark. Are we on Kule 13°

Mre lidbehells  Vess

Dean Glavk, I was golug to say that this presents
a problem of pubting 1n a short setence all the varliatlons
~4n faect calling for various differences in service; and we
iigried o covey that bv a series of paragraphs, as you will éeegg
ignd the first sajfegca In effect dees not upset the present |
Federal practice. There are some rederal statutesa s to ser-
v~vi§&§ parbicularly a@r@iée»ugan ihe.ﬁﬁitea States, by serving
& eepy; often with the Attorney General eﬁéﬁhe Unitedrstates
»'Aﬁﬁarn@y; and I think there is enother statute abeuﬁ-fareeleé-
ure of llens which was p&sﬁéd,vépy,reé@ﬁﬁlyg-%hieh I hope to
 add 1f we refer ggwﬁhé>3§§§2a;,§kaﬁuﬁssrby name «

Mry Wiekersham, Why would it not be just as well %o
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say where there 1s a Eédsrai statute on the subject?

Tean Clark. 1fam not sure it would not bebter.,

M, WiekershQQQY'Yes‘ Otherwise we might overlook
something, | |
Desn Clavka: Y@é. #s pub 1% that way, because you
aan/ggzaya tellunbut thﬁre lg a Gifficvlty that some may be
overlooked,

Mr.viéﬁaﬁﬁs There is one point of phraseolvgy in
.”ﬁsavawal plﬁrﬁa in these 9u1aa; In @ 1&?@@ waber of cases
%:Mnaere 1a 8 orevision “ﬂnleag &%ﬁ@%«is@ provided by Fedepral
f,,statag@"; Jew, we are. supe?aediag a lot of stabutes, and that
gxpregsion I think4i$ %ea b?@aé;‘@eea&aa We ave cheuglng a
oumber of gtatubory pﬁéViaiené; ﬁ bl tha% night be cureﬁ
| éwit%nub ohanging the erding in thg glfiarent rules, by a rule
“nthat wheraver a Fadar&l sbytute exﬁstg 1% 1e not superseded by
these 3@1&$§

Dean Clarks % ﬁﬁiﬁk that can bé vory well done abt the
pnd, that wherever aﬂﬁ%agral exists it ls not superseded by

thosae v"ieaa

", ﬁiﬁah&llg | I notise in Twla 3@% ~I did not raise

ke polul beofove m we I thought 1t was f question of form
¥ =t

LLLe
- pethor than of sazbaﬁgmaawthat says" tha

-M.ht

otherwise pro-

. vided by apeelal ?e¢aﬁr@m$ﬁh%s§&yjfts F@&sral statute," I do

Conoel wnow whether tha?@ s any legal ﬁefini%i@ﬁ af "spagifie
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upon him by leaving a copy of the summons and complaint at

his usual place of abéde, with gome adult person, Subdivia-
lon 3 of Rule 13 is an attempt to cover service on corpora-
tions., Subdivision 4 1s an atbempt to cover mervice, if the
défendant is subject to the jurisdietion of the court, accords
ing to the law of the State in which the action ls brought,

Mre Dadgéi Suppose a}man liveé alone?

Dean Clarks In that case he cannot do it. Of course,
in nmy State; and gr@bably in yeurs; you do not need that. It
is sufficient if served at the usual place of abode; so that
you eaﬁkleave it at a men's home vhen he is in State prison.

Mr. Dobie. Are thers not a number of States that pro=-
vide that you é&n §§il it on the door?

Dean Clarks Y@s; there are a number that provide that.
This is ﬁ@régdiraﬁﬁly following Equity Rulé 13. I have no
objection sbens taking out the clause about delivering 1t %o
an adult; ‘ |

Mrs Wickersham. ,.If you leave it with a d@signated
person 1t eugh% to be anradult; because a éhild would not doe

Mre Mitchell,  The 1anguége used in meny States 1s "on
a yerson4ef suitéble age and dlscretlon.”

Mre Wickersham, Vese  That would exelude a childe |

Mre Cherry« Do you prefer this de%aiied provision to
the alternative, Dean Clark?

Dean Clarks, No, I do nob,
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lip, Cherry. I rather like that alternative provis-
ions I think that uwnlfornlty id wethod of servise is of no
particuler consequence, and the comfort and convenience of
l8wyers who are able to serve in the way in which they are
accustomed to do so in the State court of their own jurise
éiati@n; vhere 1L is prebtbty well -ebtled by desisions what
the meaning of statutes end rules of thelr own court may be,
would be much more lmporbsnt than uniformity.

Dean Clark. I do Like the alternative better.  The
alternative 1z on the next page to the tentative fulec in
braci-ets; 1t is a short provision, and provides thet serviee

shall be according to the law of the State, except where a

dairfevent method ig specifically provided by Federal law.

Mre Lomanne The alternative leaves oul one clause
thatlisfféung in the third 1ine of the rule, and that is that
the summoﬁs must be served in the distriet where the actlon
is ingtituted; ‘buﬁ in the alt@?naﬁive Hule 18 there ls no
specific wmentlon as to that.

Dgan clar:, Yes, that is true.

lre Loftin, T wlll alse call your abtentlon to the
fact that it has been decided, under the previous rula; that

g4

1t can be zerved by the marshal or some ofhe:

person, I think
. ' nee A5
there might be some guestion there as to whetheryda confllk t.

In wmy State 1t could not be served by any one buﬁ‘gn effica?sf

|
|
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Mpo, Cherrye I would not suppose there would be a con=
fliet in that. Tt 1s a question of method.

Dean Qla§k¢ Well, of course, 1f there 1s any question
T suppose the best thing would be to say ab the end, "Provided
that nothing heysin shall_grevamt servieeyﬁan-

Mrs MNorgane A éﬁ@é@%gng to the law or rule in that
Jurisdiection.

1re Dobles  Of course, that ralses the problem of how
far in these eases you want to &ﬂcpﬁ‘a.legal practice, whiah;
of course, does not accomplish‘unifaﬁmi %ﬁ other situation,
and particularly in conneection with the Circult Court of Ap=
peals and the Sﬁprém@ Court of tie Unibted States/ in those
cases tkedt they have tslga technlcally into the law of the
individual States, which 1s quite a burden.

Mrs Cherry. Well, I have in ming e}n-f;he other hand,
this thought: That subdivision 2 is Just minor differences.
For example, in the Minnesota statube it would be 1ikély to
plague a lawyers HNow, that would be true whatever form
that detalled rule might teke. There will be minor differ-
ences from the local practice, nob éf any speclal slgnifie
cance, but any rule that was adopted would have to be differe
ent in almost every distrlet, in a matter which there is no
necessity for uwnlformity. I should like ta'medify a part
of the alternative ruls.

. Mr, Horgan. That ls, bto rephrase 1t?
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Mr. Cherry. Yes.
pean Clark. On that, I want to ralse this questlon:
The reason we dld not put any of these provisions in this
alternative rule is that we tried to keep it very limlted as
to matters of serviée;.ané of Jurisdietion. How, you will
notice the language of the rule is "Unless ﬁaived by voluntary
ép@@@rancs oy ctherwisa;ﬁ In this rﬁl@ we have not stated

anything sbout jurisdiction at all, Now I do not know if

we can cover all we ought to cover by putbting in that the

aummons must be sorved 1in the dilstrict, And should we put
in anything about walver?

Mp, Lemann. Could you not put in; funless authore
1zed by Pederal sbatubte, or walved by voluntary appearance
or otherwise by ﬁh@ defendant in the scblon, the summons
shall b§32§iz§f in the diatrig tﬂiéij%ich.bh,siﬁiizia%id%npé}&wad
sti‘mtec} ﬁ’%’%’”\m menner 88 ice by pubne ation."
Would that not cover it?

Dean Clark. Yes; do we need éh@ affirmative there?
Would you say “Wh@rerserviaé'is covared by apeeia} provision
of Pederal a%étuté;“ or 1s that sufficlent?

Me. L@m&hﬁs»nl thaughﬁ yau waal& take the first two
lines of the original ?ule ané put that in the alternative.

Mr, Tolman. I think there i1s one objeetion to thils
rule. Instegd of determining the precise way ln which the

serviee shall be had, why do you not meke a rule suthorizing
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the g@?%ige %@7%§‘h§é by ﬁif?@@éﬁ% mebhods? ne T bhink
- would be %%@ m&i%@? of service by 8 nrivabte persong anothey
‘,ég the marshaly end the ihi?ﬁ in the manner provided by the
Yocal 3%&%ﬂt%g> Would you net ln that way have a glingle cone
Formiby gaza; rathor than uske a numbsy of conforuibty rules?
Then ;%ﬁ ié% iaﬁgéﬁ pet gocording o whatever y?&@%i@%'&@

wanhed Lo And In oreelss

in those Stetes wheve the law alfld phactice bave not been

mﬁﬁ@.ﬁgi§@?g, where thers are dirfferent mothods of é@:?&ﬁg~

the process ig law axd serving %?é-ﬁfﬁéﬁég in egulby, so tbé%é

a doubb arises In my mind as bo Just vhers you are. |
'ﬁrg L@§$ﬁ§§ .§hﬁ?% 1 sowetbthing In that soggostion.

Fre Tolmane I suggest that we have another paragraph

tng. sevviee of ﬁﬁ%ﬁ@&%, which should eonsist of define
ibe ﬁiﬁéﬁﬁgﬁivﬁég | |
B Hre Witonall. Well, i?rg state law mokea & 4ifferent
methed for Law %ﬁﬁ aquiby, fuls 13 would ?@qﬁiﬁ% you %o
analyse your case %@'%@gag In ovder to Imow how to make sers i
wlee, " |

| Dean gi&?gg" Yoss |

.E?, ﬁ@ﬁggg I ﬁiﬁ‘ﬁgt ¥now theve @%@é aver any Gilfe

Parvences in nethods of services

Hye Cherey.

gould jusk say "law.”
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the rulej because you will motice that subsection 4 of
Rule 13 provides that service socording tc the State prace
tice will be good,

Mp, Lemenn. Even so, 1f you have that variation,
then in order to debrmine how to follow your full rights,
you would have to have a cause of actlion and fall back on
thety otherwise yguTmight have to have your actbion pregented
undey paragraph 4.

Mre Mitchells Maj, Tolman's supgpestion 1s that we
provide for arule of our own, snd another to follow the
State practloe; and that has anatﬁer merit; and that 1s
that the court mey raise a question about generallty and
wmiformibys and that would leave it in the positlion of aiﬁhaé
adopbing it or striling 1t oub, as to the loeal practice, and%

| | od
you would still have one laft.

A |

gean Clark. Well, I think you would have to have
that eansideraéf%@%ain rula, bacause this (indicating) 1s
vy etbempt to state a vule of our own.

Myr. Wickepsham. The point that ¥aj. Tolman mentions,

I understand, is to adopt the fourth pmragraph of Rule 13,

¥in addition to the methods of servigce above set ferth, any
service, other @ﬁanraﬁrviee by ﬁubiiﬁat@@ﬁ, shall be valld
If made upon e d@feﬁdaﬁt; subject to the juﬁisdieﬁi@n of
the court, in aceordance with the law of the Sbét@ in which

is located ﬁha‘éistvigtﬁnif ysa‘gé'*hgaegsréiag to the law
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Misslssipple<and one lives Iin Loulsiana and snother 1n Misge |
1ssippi~«I think you would incréase that considerably. - of
course you can leave 1t to the dlscretion of ﬁha-judges

Mre Mitehell., You would have one great diffienlty
in extending the right to serve a man outside the districts
You will ha?e ab almost insape?ablé objection in Congress.
They are oxbremely Jealous of any zttempd of a Fééaral court
to require a man to respond in any district in whieh he does
not rs&ia@; @ﬁa_ﬁhe praetical situation ig such that it 1s
bard to overcoWe. I know that many lawyers think th&t BEYw=
viee Iin the Federal sourt ought to be permitted anywhere
within a radlus of 1@@-&11@@ from the place where the case
ia b?saght; buﬁr?%ﬁh their attorneys may be in other States. |
There i3 mueh to be gaid in favor of that; but Congress 18
jealous, |

.M?. Dobiae This is a-bread_general éuastiea; bub
it will affeet all we do hewe., Do you anticipate that when
the Eﬂléa‘&@é adapﬁ&é by the Tmited sStates Supreme Ggarﬁ;
with sueh variations as the Court wishes to make; there is
going to bé any active attempt in Congress to try to analyze
then astep by s%ay; and have long é@bgt@s; and have & com~

mittee appointed on them?

- Mp, Mitchell, Well, nobody knows, There is consldévs

able oppesiticn among mémbens of the hars Lawyers always
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Dean Clark. Bub the cases that are speelally author-
ized in partieular sulbs are usuélly sultes involving the
United States.

Ppof. Sunderland. Vhy not change that and say "in
the Staﬁe?" |

My, Lemann. And also 1t provides for a place in
which summons muat be served, and under this the swmuons
must be served In the distriet where he resiﬁss¢ Se that
ia thils not righﬁraﬁywhew?

Dean Clark. Well, Prof. Suaéariand; I btake 1t, is
guggesting & vather small change in the gtatﬁte, that 1ls,
that 1t does not need to be served in the same dlatrict.

Fraf;rgunégrlanﬁ. Yess | e

- Desn Clarke Bub could we do bhat? Could we have
a proceas of duplicabte writs?

Yire Lomann. Wall; in the Tirst place probably we
would not gét him execept where he 11#@5; 80 1t does not
make mueh diff%reneé.

Prof., Sundsrlende But it would give the Federal

eourt the mame power as the State couri.

Mr. Wickersham. You take a man who llves In Albany
and has an offlce in Hew York Giﬁy; and he lives in New

York City most of the time, and goes home frequently for

the weokend. He lives and vobes and pays his bvaxes 1n

Albany, in the Northern Distrlet of New Yorkj and you
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of iaaisiana; where there is no other defandante

by, Eiﬁehﬁll. | Ko3 he is not teuehing venué; he is
ﬁeuéhing gervices. |

lr. Donworti ‘%311;'1 do not think that 1s sa& bew=
¢ause in seblons betw@éﬁ persons in different States, the
venue may be fixed by the residence of the plaintiff{ and he
way sue the defendant In ﬂéw‘zafk; and we make this a'g&am
eral rule, |

Prof, Sunderland. The residence of the defendant
must be tﬁa district where the defendant vesides.

Mr. Cherry. That i1s true. It has got to bé the dise
triet. |

Prof. sundarlaaéf- Then having loeated the ault in
that éi&triet; ¢an you summons him 1n other dlstriets?

Mp, Doble. Yes, you can summons him in other dis-

tricts In the seme State, but gét outslde the State.

Jt. sunderlamd. I wowld put it outslde the State,
bub %hé% would ralse such a furore that it would not be worth
while bto try it. |

fir. Donwortn. As it now exists, the plaintiff cen

not sue & man who 1s outside theplaintiff'ts own distriet,

in the district of the plaintiff, because of this single
defendant. Now, if you make this genscral as to Véﬁ&@g_th@

statute says 1t may be in the residence of the plaintiff




anedesyry e up pueddgda L4 Juwpuerep syn eainbes go onusA

eyg edusy 03 mw«mamm@.mm ﬂ@ﬁmw_ww.wm@ﬁpmﬁm wwuwww ou s

43 m&anmmmﬁﬂwuwba@m pﬂsmam;mg‘ww”wmem“mm.um<ww¢w sz 9Bul
POYITWLO) O JO GEUSE oL 30U 4T T .rﬂﬁ%MMWﬂm Iy

oM

«20Y30 0P nok usy maﬂumammﬂmww Jo wﬁmmhw wﬁoa Uy 81 mﬁﬂm

’ﬂ@ﬂﬂu«ﬂ@ Je .ﬁ&ﬂmhﬁ&.ﬁ% Waﬂ@rﬁ&. %.ﬁ.ﬂ@ 48U3g mﬂh@wﬂ ?

mmn pH sanovo uotgoTeETanl Jo m@mﬁ@,@@w mﬁ, %ﬂ mmnw 31

m 845 ,,amwhumww @, 4UBpUSSRp 94 UT ayne DJudq 94 eavy ﬁ@h
wﬁeﬁmprm OWBE QUL JO BIUSPTLO & 048 IITAUTRIA puB oY Yl0Q pUe
| .wmmmﬁ@mm@ efdute ¥ &7 31 *4OTAGRTP AW WE WY ons L0UUEs 1

*uTY ewe DUs eaeyy uMOp ©F 03 oAUy T ‘SMTUTHATA UR0q o8 om

v,

pue w%&ﬁﬁﬂm#m ﬂ@ﬁ@ﬁ@& wng_,QWﬁﬁ u¥vw 8 ong 03 mﬁma,m It pud
M) | |
mwﬁﬁvbmmwaaﬂmwﬂu UT ®4ATT I *quepueIep eul Jo JOTILRTD 8yl

aq genm 4T 99RBY JO SDULY wmwﬁ@Hﬁﬁm up pur fesed [eIOPeJ ¥

o0 qemM 9T oa0F0doYY PUB *mﬁmaﬁ@nwuw Jo £a918a0ATD UO pPesEg
90U 91 momwoﬁﬁmﬂpmw eveD 1¥vUL mﬁ amna *2Ta0g *dn

e

*oqule sums m&a ut mmmemm Jam 3T2W0Y

<wmmm@mnﬂu ana “mmm

® 380 .‘mﬂ lvl(ltu‘

%3&%

uoqe SuINIeg e4s nox *{Pupsodasyur) &1Q00 *an
~-908 s 97 *mou nﬁﬂm A RERTDH ueaq
*awT FUrauTxe mmwmﬁ 38U3 Op mmmmmo wol pus ‘quw
Mawﬁwmww erdups e ‘uosfuypysey ‘eusxods ®I wew B8 ens UBD I WWﬂp

feoguqugs ouues Uy 03 Lreand 91 eavel NOL Jr TqUBpULFEP IO

@88




P

aistxiet in eny different way than ithe prééént law does?®
ig that not what we want to provide? Can'welgst_agrea on
that, and let the Reporter work it out? ‘
-Dean Clarks Perhaps I did n@t get it. The summons
muat be served in ﬁh@ éistriat in whigh the defendant resié@aX;
Mr. Wickershame Is that the present law, that 1t mnaﬁ
be served in the distriet in which defendant resides?
| Dean Clark, That is the presént lews and then you
gan make it elﬁaé thet we ure not changlng the venue atabute.
wd@?,ifggaﬂ think that 1ls net e&ﬂ&aﬁ to &&; you can add anaths?%
vphrage; ﬁﬁhﬁ distrlet in whieh-the defendant ?@aiﬂes; and whaaé
the defendant 1s subject to the Jurlsdictlon of the court" |

Prof, Sunderlsnds, You eannot do that.

Deen Q;g?kq Why not? We are’ngt_éhgnging the venaé4
ééatutef , ?his‘;s;simp;y a requirement of service, and the |
éiy P%gﬂi?eﬁ§§§&&ﬂ>%ﬁ service is that 1t must be In the ale~ |
frlet wh@ya the defendant resides,

Mr. Wickershams It goes further than that.

Yre Olneys Why nob gimoly provide that it can be

__served enywhere in the State? You bave your venue already
%wg§§&bli$§sé; aﬁé,yea are Mot changlng %h&%‘i& the slightest

_and 1f you san serve anywhere in the State, the case-s

Dean Clark (Xﬂﬁéﬁﬁgﬁiﬁg}g 1 think that this ia OX~
ﬁaaﬁiag the s%a%at& 8 lzttieq ,
ey Glﬁ$¥§ The ﬂeﬁua?
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Dean Clark. Noj erving on the defendant anywhere in
the state§ It does oxbtend the present statute a little. |
Hr, Dobie. Yas; it extends the present sﬁgaﬁa.

M, Dodge. You can sue him in gr@eklyn where he
rogldesy bub you ean summons ﬁim,in»maﬁhaﬁtan; or wherever
his_affieé 153 and I meke ﬁﬁﬁ motlon whleh Judge Olney sugw
g@s%s; that without affégting venus aﬁ all; service nmay be
anywhere in the 3&&%@.

Dean Clark. I zhink that ls desivble but I think
that does change th@Agtatuﬁe;

Mp, Olney. Is that not the ldea that the Chalrman
éxpfesseﬁ_a few moments ago?t |

Mr. Mitohell. fhatvis=whgﬁ T intemded to express,

o permit sepviece anywhere in the éist?iet; provided you are
_nq%~$amp@ring with the rule regarding where the defendant
must be founé; I said in the éisﬁrimt; I meant in the
State. It seems to me that Dean Clark's suggestion that he
pe allowed to be served inm the distrleb of the defendant's
vesidence goes too fary because in eages of diversity of
eitizeashiy; you ean bring the sn&%éaithsr in the residence
of the plaintiff or that of the defsnéanﬁ} and 1f you say
that the man in Alabama may be sued by a man in Misslssipoi
and you may serve the summons in the distrlet of the éefeaasi

'ﬁnt*srresiaeaaé, you %ﬁﬁi&kﬁégaifa him to respond in anatheré




Stabe, without changing the venus. Is that nob righb?

lire Dobles I am heartily in faver of what 3&5%&

Olney suggests and allowing service of éf;;fééfia differenb
distriets in the same Stubte, NHow, S@a%ia§,11§, Te5e Codews

the fivet provision, down to the semicolon, ig/%éamg statute;

and after the semicolon it is the serviee of pro‘ sg, and
duplicate wolks may be addressed o thg marshal 1m/x§§§£$$
disbriet in the Btabaes

lipe Clneye What ?ﬁi@ are you telking aboub?

ﬁ?g-ﬁﬁbieil gection 118 gf-%ﬁﬁ i3 Yodu; whlch ie
Bection B2 of the Judielal Codes

ipy Wieckershams That §aniﬁ reg ulre a gult in the
dlstrlet where the éﬁf@nﬁagt ?%siégs, but it dees nob pros
vide for the servies of pyrogess dn that &iﬁﬁ?éﬁﬁj becaunse
that r@q&i?@maﬁz is lmoorted by the fellowing paragraph
which applies 1n & cass whors two op more dafsndanis resids
In dlffevent distrilels. |

M. Dovles That is brues

lire Wiekershum, §é§; 1t doey not ssen to me Lhat
the requivement that the sult shall be brought in one dise
triet §§aélﬁé@s the provision thab protess in that sult may
be served in enobher distriet in the seme Stete, Lilke tho

instanse statehby) Ve« Dodge a f&g-ﬁaﬁﬁgﬁs agry B man §i¥iag’

in Brooklyn, in the Fastern Distrlet of S@ﬁ Tovk, In the
8 v




et et e N AT T R

289

same State, and has an ofice in the City of Hew York, and

sult 1s brought against him In the Bastern Dlatrict, where

he regldege«that ls, in Brooklyne-~but he goes over to New
York Cityeebhe Southern Distriect of = YNew York every morning,
snd perhaps gbtays over there occasionally at nightg and in
order to get jurkdlebtion over him, 1t seems to ne you ought

5,

to be able to serve summons on him wherever he 1s found 1n

-the Statbe, alth&un* it is aevess the river.

Mp,s Doble, You do not mesn to limlt that to people
who hove officea?

lire Wilickershams No, I am just gilving thatb as an
illustratiéﬁ¢ |

Hres Dobile. I am heartily in fevor of Judge Olney's
suEe Lian. I think 1t 1s aﬂ.excelieﬂt_ana; and I do ﬁsth
there will be any guestlon about Lthat In Con NGO, bag&ﬁse
I am satisfied mysell about 1t--but I defer to the polltiecal
experience of Mr. Mitchell and Mr. Wickersham. I am glad
to say that I have had very little to ég»with polibles, but

A net | ‘ |

%Athink there 1z any objeetlon at all to what is a grocesg
statube and does nobt eoncern venue.

Dean Clad, That f@minds me that when we yeaemmend
that & statukbe be Sﬂnevaaéaﬁ~~aahh asg ihis Section 115w
we will have to ssy “smg#vséd@é im Jrasblc@.

Mre Q@bi%g It is the yfgatigﬁ annlicable to »rocess
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