
The Committes met at 9130 ofolock a.m., purausmk %to 

I (adjournment * 

XP, l~%tcbeZ1. CIe~ntZornen, we are st911 on RuZe 44. 

Ds,n Clnsk. I lshould l i k e  to ,  xn&cc a suggestion which 58 

! 
1 general, beaauee, a@ I: indlc~ted last night, t here are, aome 
D 

points  of d l f f l o u l t y  here+ $t rsoemed to me tha t  ought'to 

p s o v i d ~  f o r t h @  aaurt going ahead, so f a r  as we were author- 

That i s ,  our mlo or:gh% not t o  ba a l im i t ed  J wouZd 
t 

r n the r  go the  othsr way) Now, I am not sure at, 

along vrilth the, 1rsls"i; sent-mas of the ru le ,  whfah is a 8trafel 

men% bg Smplleation that @ l l n t i Z f  naoa not join par t ies  ~ho 

a k a t e  it a,  f lrmbltive2y. And t l a t  raises %he qilestfon wh 

Equlty Rule 39, whlah ap2eara on the l e f t  hand &iidaI 
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MP. 8odIS@. X ASld not thilnh: in the e w l t y  rules they 

used that phrase "neoeae~*ry pa rk iosu  a t  a l l .  

Dean Clark. They d i e  not. 

2 .  b e  In  Hu2.a 37 i - t  does no' say f ln~cesw:ry papi.- 

ieswj i t  oays a p n r t y  i;ihoae pressncc9 La naasssapy or ~ = & g g .  

do complete the tarmination of ths aaae." B ~ z t  they clld n 

simply use tha adjcsct lvn afflcctiw partilecsr 

&Iplr?. Donwapth. V~buld i t mot be 61 good LG a t o  str9ke ou 

"propes parties"? 

1 I 

sasary paptleeV and t paesible the  plain- 

t f f f  shaLl ast f o r t h  Ln h9s complaint i;ho namea of persons 

not joined who are necessary par-kies, and state 

vJhy they are not made partiee--ae they ars  not wlthfn the 
I 

jurisdiction o f  -!:be aourt and cannot be, made part  lea .  It 1 

aeemad t o  mc that that; I s  what is  meant .  I arrlved at thglt 

conc lus ion ,  no i marely by Rule 39 alone, but a l ~ o  because 

of tha statuter Hhcdt I !.axis dono here i n  sffsoC is ,  as was 

g ~ g g ~ ~ t f ~ d  last night, rucus. to put t ho  Equi-by rule and the, I I 
statute one a f  t o r  t h o  at;hm, sa t o  apeer:.: I d . 1 ~  that bi.- 

1 

1 

safer, i f  I gut, them both in* I should be glad to go t o  

the f u l l  length, wh%ch i t  does eesm t o  me fe, justif led, 

saying that "necessary pnrtieevnsed not be includad when 

are not inhabltan'cs o f  the State ,  o r  when they are p w a o  



%re Donworth. YiouTd not goup tho~~ghl; b~ met b;g s$r$$;ing 

out the pctrent!~etlcal alausol if you road i t without the 

pnrentbst icnl  clauset is there  any objeotion t o  t3tntinp; In 

tha eaoc~platnl tho reason why you do not 3 0 % ~  the pasrtlculnr 

papby4 The p reeonhru l e  oolzt emplatem that,  anC is there 

any r?e$l objeatton t o  stating it? And if you leave out 

th2s pa:renthesis It sill c o -  er the  c as@& I 
! 

Dean Cla~k. Rut if vprop~rH meaner moper  thore i s  no 

il"r neoesnftg t o  s t a t e  that. .he reason you jlnve not got that 

in i r r  beaause you do not want it. ';;lth, howvear, vneacessary 

partiesB, it 2: dfr .:'eront;t nni %hen you w212+slats it. Sn 

otht : r  worda, haw would 9% do t o  pa; snt5P;led 

"nceesnsar:; pc*rt2asU only, an2 w i t h  t: e change J: have Indi-  

estted? You (40 not need t o  join svon neoogsary partlras when 

thy mps within the j r ~ l e d l c t f o n ,  o r  when they would oust 

the jarlgdiction of the G ~ U F %  * 

f;~p j q i t ~ h ~ x ~ .  W B ~ X ,  there 4s conf us i ~ n  about indiepen- 

@able and naoasaary* 

Dean Clarkr That 2x3 q u f t e  po~sSblf9. 1 thinlr I worxld 

\\ 
I 

\, 
jus t  as soon Bay noth:tn-7 about intltspensable, in the hope 

\ tha t  OarPy 1% @>on;; so t h a t  lnd l .~penaab le  p a r t i a s  w % x l  
f 

eventua1l.y disap~ear, besauget I do not b e l i e v ~  thsre, i s  any 



w i t h  proper papties a t  allg they p~esent no d%ff$cultyr The 
w%%h 

di f * f icu l ty  is t;hat/partletl that  aught t o  bo m ~ d e  p a r t i e s  and. 

cannotj and X t k t i n l r  wi-icat; w e  ough% 'bo n m s  %a neceseary par- 

tiss, rrfthout cc>maltt%ng ou~solves t o  that del icate  question 

whtsthar they are neaeeerary ap .. ndf speneable r 

Dean Clalllrr. Yes,  W~;hat in my v l k w  now. 

&hiis. But you cannot dl.ep&&e w i t h  P;lzo indispensable. 

(Laughter.) BuP; T acroa w i t h  everything you have said, that 

rrfnae3 you c a ~ n a ?  dierpsnaa v s l t h  t:h@ ilndfspansable, you do ntbt 

hava to anko ::revision for i t t  

Dean Clark, Yes, 

Mr. !$organ. I suigoae there  arc  cusaa vihers you &ould 

j u s t  moka a deoree o r  judpent  as  between R and R, without . ;,, 
* 8 

&:; !.; ;:' 
nsoessarllg affect9rg;;the rigk>ts o f  C ,  and tha t  woulti be inP'+.*.'- 

W& '43 
&fsi?ensable, would i t? not naad to say an$thPng 

about 9tg i f  i t  is a matter of substnnt2vs law, they could 

not got  on without it. 

Dean Cla~k, Thelat l a  the% rray I would ra.i-,hor lsave 9%. 

You do not hvf t  t o  say flindlsgsneable partllesH, because the 

court o m  take, Care o f  it. B u t  in anaz+:dr t o  a queatton, I 

QF-F not guika suro -thLat t h q 6  B F ~  eaggg, 

EP, D0b3.e. I Y ~ L ~ J . ~  kina o f  cages fare indltlgensable? 

Dean Cla~k* 7: do not msnn legalZg indlspensnbX@r 



-. 
1 4 ~ .  Dgbf e .  %ell, A oan read you a few cases of ths 

gupp,me CQWP~; such as ViilL ad, whore A# B and 

C w o ~ t 3  a l l  sepai%ately claiming an en t i r e  fwd*  They are in- 

Dean CLarlr. NO-I thought Chat ~i;iaQd be the case. 

Hpbr. Dobie. Suppose you an6 ljIa j OF ToLman and M P ~  Xi% ahell 

t a 

alallmed a l l  of this fund. 'he hedecrea i s  neoeaearily for  Mr. 
I 

F 2 i t c k s l l  and M~ijor ToXman and you, all o f  you, and no ona elcre. 

That fs %he Supr~me Coupe, nnt? not 1 8 ~ ~  Dobfe spealring. 

Dean CLark. \,rhN d o ~ ~ s  that need t o  be indiltpensable? 
id 
O f  course, if i t  2s n Juclgrasnt; ~gh'fnst  all def enciants, 1% should, 

but why can i t  no% bs a Judgraerrt between R and B? 

UP. Lemann. l-je aannatr s e t t l e  that quetltform os t o  w hoth~ 

there  ought to be indlspsneable partiee. The Srxpre~x@ C o u r t  hae 

held that t hops are indftipeneable parklee, and I oannot th2x& 

o f  any case8 wh~~here that should be so. 
9 

Mr. Do'biei A corporation in s u i t  by a rrlockhc2der. 
A 

F&P. Lemann. T.t i s  true that it has bson dscided that 

t h ~ r e ,  is auoh a thing as indberpcjnsable gartfha, and it is 'beyon8 

oyw pravlnoa Go f l i ~ l ~ ~ r s p s  whBther that  %.a well taken 02 not r  I 

agree with you t h t  we au--ht to makt3 it plaln, in the inOe~est 

~f olaritgr, nnd I do not know v:hether T am sympathe%%o wib'b 

Dean Cla~bla vlewpcintj but we ouzht t o  make this 

- rathor ehrslnk from rap;7rovlng a rule 
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whioh, on it8 face, was n r u l e  which praviderl fas giving the 

court powar t o  grant n. Judgment agalnst a papty who m a  not 

a thsrs an your isuXo ~211. tso r - a d '  

XP, LEWZUI. That Ss true, 

Hr, NitchsLZ. But in a partyt@ absenae,it isimpossible 

to ren3er a d e c ~ @ e  agalnst him.  utherwlsa, the court may Pen- 

8er a j :darnen$ a6?;aiast a gar%$ who f s not thora, m d  it aeeme to 

me. I t  98 a mexw matter o!' n t c l k f ~  yow rule nat Lo appear t o  go 

further than you cane It w i l l  not go fwthsr, I admi*, even 

if you do not;, buk At w i l l  losk  as f !  you are t rying to do B a r  

We Irlo~gan. DO you think that is trua, Mr. Chalmnan, 

f o ~  making this  si;atement in %he light of th@ p~receclenea of t& 

U- l t e d  S e a t e ~ ,  Supreme Cowt,  which dectiaiona distinguish be- 

tween neaeaeary and %ndispenaablc i e s P  

Lam-, , .  18 Chore Any abjection t o  saying in* 

dlsgensabls except wasting three worday- 

l4pnr. Donwort;h. In anac t fon  to foreoloae, a mortgage, a13 

of i:e courts iz&l that the or ig ina l  holdez! of A t  i s  an indispen- 

sable party t o  the forc~closure of the martgage. 

Dabier. s u i t  by a stoakholder t o  eMorce, in the 

name of the corporation, is another one that they have inctilstgd 

upon-the corporation i s  indispensable there r You know &hose 

caeea, and I agree that vsef o~nnat; tcitleh %hahat;, 

Mr. L e m r  T m a v ~  that tha ~ b p o r t e r  be instructsd t o  



after the word. Hnsoe~sarg,H the W Q P ~ ~  "hue indl@p@ll- 

$&b1@ 9 'f 
MP, Olney. But when you are dealing wlthunecee~arg, 

study t o  propcrly w~ra it. 

b, ~ o n y ~ o r t h .  \%%y l a  I, not me% by sr t r i ' ing out the 

garsnthaei~l and s t r l  ing out the, words "or pFoperu tibove? 

am aaging thnt bec,use no rule of oourt, so i a~ a s  Z arn &ware, 

has uat sd %ha word ctin8icrpetnsable," The courrtg have ~o ri;ed 

that  out an sub~ltonlcive Zaa, and if you strilre out properg 

tm& s t r i ke  owC t h e  parent;hesis, thme i s  no trouble. 
TI 

lhore is no dlffarencet between a necessary 

party and an indispensable, pa~tyj %here should no% be* 

hb, DBobia. $here, ~houZ& not be, but there $9  u n d e ~  

the, dupsea,mls Court t;ermfnology. 

That may bet but sts cilo not want to wapk 

up phrases and then leave it to the S U ~ F @ ~ @  ~ o u r t ~  

b&ween $hem in t b a  Fngligh I n n g u a g ~ ~  

t ~ p ,  M $ t g b e l l .  Tfhy not use the  t w o  words "progerfl.on 

tha  one had and "indispensabls" on the other and 2@&v@ 

"n60$98~~$# 

they ~3.11 proceed anyhow* 
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gost ion i s  that there i s  a d e f  i n f t e  of' the i n ~ ,  and 

I regret t o  do thst  anywar. You see wa alreatiy have the stat- 

uke, of 28 U.S.CI, 1P1, whatever t ha t  may be. 

Dean Clark* dhd I hate t o  pu2; in anxG-Lng wbihlah rs- 

8 t ; ~ i c t s  tha t  s ta tute .  That statute wllL, perhaps, be, oon- 

sirtrue~d more broadly t M n  f t  h a .  

MY, Dobier Certainly you want Co go as ~ F * P  as the 

Equ i ty  rule and the statute combined? 

Daan Clark. Y e s .  LP yFe J i m l t  t h h  rule to theproper 

particsa me have a ~ . r t a l n l y  zone back to %he Equity ruleai 
088BS 

MF. Olnay. X cannot ilnagine any btxcapting; a case 

in rem in lnrhioh a pa::8y is gens~a2ly indiapensabler 

Dean C l a ~ k *  X cannot either* 

kTr. Olney. But we feel. %hat we want ta be very aa re f~x l  

about thls, because we may go further than w e  have any idea 
b3 

o f  d o e x  and provide oamethine; $hat w i 2 1  gat 2nta troub2e. 
I\ 

Dean Q a ~ k *  R e l l ,  if this  19 thetholdine; vvlth referenee 

to i;he use of the tern %mce~eary part;fesu, we, ape not dolag 

any vilolence % o the language of the Sup~eme Court if life use %hat 

sxpress ion. 
w 

Mir. %!itchell. The Lhlng th.lC occur8 to yxt is that i f  

you use Bnnctleaaryw, ~ n : ?  say t h a t  t h a t  does not mean w h a t  it 

Bays, you hcve got to follow it with "indispensablew in order 



a o ' b ~ e ( ~ n k ~ ? m a s i n ~ ) .  S 5i;ree w 9 t h F 8 ~ .  OZnery that, 

9C i n  a hi6eouciily bad t e r n ,  but we cannot help it* 

Mr. ~ l n c y .  $he ~ u p e m e  ~ o u r t  uses & t eminalogy 31111 
& 

if we want t o  *a!.-@ a sho t at that  , vepg. well .  I" 
F&r Lemannr There 1~ a di f fe rencs  in law between "nsces- 

sapy and Nindiegsnaabl@,H JuMe Ofney thinks not; he 

th inks  t hey  mean the same i;hiq$* 

@F. Dodge. I thlnk tbay mean ths same thfngr 

2 % ~  Uo~~orthe L e t  us ~ ~ ~ u a n b s r  that fn this l a s t  sen- 

., ' : &fpilr, Lsmann* The setabnd aentenae i s  what is ilmportant, 

.+',. I Dean Clark, in the ~ o c o n d  ~ e n t e n c e  1 w~nted Yo take 

ha words "or proper, " 
jf%, IVr'iakeraham. X n  both pXaces? 

!;IF. Uobie. would eli.ina"c *bat* 
. . r . 

Doan And alrjo th;he ro fa renae  t o  "proper partiesB 

Mr, L ~ l f ' t i n r  IPhe Zarre OF nexO to the last. 

)!P. !&.Porgan. Tha l a s t ,  

?JP. 03nqy. a I can see no roarron why, 'f thejndbgnentis 

really to have any &?sffeat belwttem those wha are  aobuaJ, 
I 

I, 

part ies  to the litigation, i t  dhoukd not groaetld, although 

, $-he~e may ,be, othars who retlZly ahaula be partles t ; ~  Gh~EblS$i- 



court, But if k here 1s a ease whereln the court s b p Z y  cannof 

proosecl &ff ect  i- ely even .s between those who a rs before it, 

dacrea o r  judgment. 

BY, Enli~ke~fih~mruf course, you can. at direcrtL7 affee% 

tho rights of a par ty  who ought t o  h v e  been brought in, bul; 

you canc;srt&:lnly p r e  j u ~ l i ~ e  them if the ~ o ~ t  @;a88 ahead and 

m a k ~ ~  a dec~cse, that  really s ffeets h i s  rfghks, 80 tha t  he could 

come b.:fors anoti$er c o u ~ t  and aaytYt ((I OYBB 

k n d a r  whether. wo ape not up agafnst that 

believe In attempting Co do t he imgroges thing by adjudioatjthg 

hie pights in his absence* 

NP. Mft~h~llr I th2nk we a re  a l l  agreed about that. 

&Ire Wicke~shmr ~f'ie31, aertairily the wor8 ~neoetasarJrfl 

has acquired a pretty s e t t l e d  maanin;:. 

Mr. ~ o - l e .  ?t;hlrilr it has. I t  l a  

fairZy well crystallized. 

Mr. DobSe+ The Su;>reme Court haa used it again md 

&kar, Lsmann, Uo a l l  courts use i t4  



HI.. Lamam. A l l  that  I lc.mow do. 

. The courts constantly use names and exprees- 

ion8 that htra pe r f ec t ly  ::ppatrite to the caae c ~ a a  be- 

f o r e  them, but you take 2% in oonneotlon wi2;h anoeher oaae, and 

it may not be. 

Dean Cla~k. Fd;y thought 2s abort* the same arj M a g  or 

'Polman expreasear wan@ . t o  go as Ear af f imnatively art ti hf nk 

weare enelt led %ago. I do not want t o  stand in ths way o f  

the S u p r m .  Court, :?:o2n@; further, as X have a P e e l i n g  that .they 

taug going to i? %he question comes up. To puC i t  the other 
I 

r.ay, if we &o no% 50 as far aa spplyin: th i s  r u l e  tofheoessary 

Dar.t;f.sst w o  are lim.mlking the prosent law3 and t;babt i s  the worst 

thing %hat we aan do, 1P we 80 as f u r  ae~'naoessaxyt we go 

aa  fa^ as the oourt  has no:iigonej an5 may guess i# that the 

ooure is probably going sventually t o  make "indisg 

"neacsssaryH the same thing, a8 they ottght t o  be, and va w e  not 

8ayPng ang%ht;hing about that. 

Xpir. blliekeraham. If we used a wov~ord that they have used 

pighght along from t i m e  im@aorial, court  can give as wide or 

tns narrow a cont;@nt i;o i t  as i t  chooses+ But tha% i s  a well 

sett led t e .mP 1 $-o not know why we should start ta new tepmr 
. . 

Dean Clark. tt would not be ab~lolrutaly impossible .t o . 

accept P$P. I,amannfs hlug~etltion o f  aBdin3 RIn8irrpentlablen ;l but 

personally I do not want t c l ,  put t h a t  in, b o w s @  I do not want 

Go suggest bad ideas to angbodg* 



Mr. Donworth, IYelZ, you nevor wZLZ get the Federal 
2 f  

o;>urS, to hold that/rrry ne5gh'bor hue gfvan me a morl;gags on hfs 

home$ and  I foreclose thah mortgage, I can omit my neighbor, 

the  owner of the fee, merely becauee there are f i v e  or ~ 3 1 ~  sub- 

quent lienors wha l i v e  in Xdah~r 

I9!pnr. Eliitohellr . We a l l  agree t o  that. By- point was that 

we ought not apparent iy to s ay aa. 

Ebr, Lemann. T h a t  i s  the sama n ~ i n t  f w r 8  mafclng. 
$ 3  

Dean Clapk. 'hat oaee is one o f  !-hose i l t t l e   ampbe be 

that  do not mcnn an;ything 2n connection with th is  case; -&&St? 

a-4- Sinda t smt; OF tba 
"indispensable f i a r t l es f iH  how can you I 

defendant i s  nat there? st i s  %: otl8e of the proper issue not 

being p e a a n t e d  without the party. I do not thiak ~rou need 

any particular refsrcsnce to "indlspensabls pnrt%ssv %a crhow 

t h a t  you cannot fend the mount due on a mortgage mfithout; the 

preaenae of the pemon who ow@s the money* 

@re u~dger At looks to me aa if the o o ~ t  tried t o  
' I 

avoid the use of' the word flntsceesaryR as t o  a party. m y  oan 

we not do the same thing, an& speak of  "propes gnr%yfl? 

XP. Dobie. That tar worset "properH 1s worse. 1 

I 
& 

&dgc. Tbe Suprctme Court uees f t  in a nuaiber of 
-&- * 

@&a68 * 
1- '- 
f % ~ ,  D O ~ % @  I they do$ but "propor" is between I 

the "formal3 8nl Hneoeseary.R But I kbink,  as Dean Clark rzlaye, I 
t h a t  *nscseaary" i a  a stronger word than @ g ~ p e r . ~  And I I 



should think we osrtrrinLy ought t o  go as f sr .s the Egu%%y= 

rule and the statute c~mbinear I think if we stri3,e out "orH 

2nd that stuff  in pa~.enlhesia, we arcs a11 rlgh*. 

U Mr. odge. In t l?~  farmer E q u i t y  pules, thsy sought $0 

avoid t h ~  anomalous statement %that a nsoses ~y party need not 

ba, a party, and Lhey succeeded i n n  vo2ding khat all the way 

Dean CZapkk:. l V % l 1 2  af  c ~ u ~ s e s ,  i f  you app2.g G l z s  meaning 

of' the word " p ~ o p e r ~ '  as we use i t genor~21y--thak is, Sf you 

do not try to gfve i t  a Fsderal sfgaificance, %ha rule mema 
- 

abeolutely nathtng, bscau~e in ordinary course you do not need 

proper p ~ r t i e e  aaywlry. 3% is generally a matter of your c b i o e .  

F~df. Supiderland. Yser, i t  is a matter for %he gihdaintfffr 

Dsan Clark. Yea, an.& you a* nlalntarf set t le  the ques- 

Prof Sundorland. The oowlt ,  of coQyse, w i l l  have slam@-, 

thing t o  say about: it. 

Dear* CLarlc+ The court v i131  hav@ isomethfne; to say about, 

but gamrtll2y, unaer ths code, tbe defendant joins alth the 

p la in t i f f  fn %hat ~Zass o f  oana. 

%p, Doble. To g a t  things to 8 head, 3: wve that %hie, 

pule be adopCea, C i n g  the wo~de "or gropervg In the fourth 

the bottom and strliking out: the 
I 

garenkhe@%a " ( i n  the ease, o f  proper partie@)" 3-33 next; to the 



-- 

Mr. Donwosth. +et us get that again. I n  t h e  four th  l i n e  

you str$ ' -e  out prtlgareu 

And in the fourth iflne, from t k m  bottom you 

Mr. ToZman* Dfd you nab mention the matorial in parsn- 

t h 8 b i 8 4  

Dobie. Ye'ea-- "(2n the ooee of proper partlea) .  
thing? 

Donworth. Stsfka  out irhnt p a r e n t h o ~ l a i s ~  The same/ 

he Edorgane The same thing you suggested before* 

Br. L ~ f t l Q r  J: s,ooon& the  motion. 

"An IndlsgensabJe party :is one vrith~u* whom the suit 

oannot proceed, and one in W ~ O S ' B  ab~)@ne@ the, court could not; 

i\fs  slati ion to the, su i t  i s  so direat and 

vltarl that wi thout  hilm nu decree, aould be sntcsred d e t e m l n f ~ g  

t h e  r l g h t a  o f  the partiee Even in his abaenae the 8ecree, 

would aff tsct his  in2;sseet;* 

!Phd~e oan be, no dispensing with indispen- 

sable partl@erft  

Now, hers are ths i l l .us t ra t ions ,  and they are af dis-  



4gBhus if A, B and C, each alajm an .sntire fmd, they 

are a . l l  indispensable, parties to a s u i t  eonccrnfq the  dig-+ 

and the awa~d of any part  of t h ~  fund 

Do one i s  neoesaa~9ly lg adeclsloa as Go this part againat the 

eontract, we w i l l  say, on tho  ground of fraud. a l l  the partiea 

this contract wore hela t o  be; indis3@nsablsr@ 

a 
$fbiow, I: an you rcecLnd B rclntroct where thors wore two . 

partlea on thr: other  slde, an& rescind as against only one o f  

them, if i t  i s  an in&%v%@i' l~e oontrnot i SO, in a par t i t%on  

su l t ,  a l l  the part i o s  in j o i n% interast  WBPB d o ~ 1 a r a d  L o ba in- 

disponsnblo p m * t i ~ t q  the court oould not give a decision fop 

the part i t  Ion o f  property unless all the parties are the~o. A 

corparatlan was held indispenanblo in  R suit by a stookhold~r 

ag inst a t hird party T h e  person in passasaion i s  held t o  

bs Lndlspensable in suits t a  yeaover pdsseasian o f  ~ e s L  UP 

s n a r f x ~ m ~ ~  posa8aaion, unlesa YOU have before you the man 
(L - 

who is in posseaaion. An I ~ S U P B ~ C B  company sued a man t o  

oancel a pol icy  to be paid to 111s w3L" if living, end othep- 

t o  his  r:.;;.lldren. B u t h  tha wife and- the cbildrenwsre 

held indispensable p a ~ t i a s .  It i a  again a question of an 

It means that thore are  eases in which f o r  the o o ~ t  



.&e, zlender a Judgment at alZ, you hays go% to h a w  all o f  the 

pa r t l e a  befo e you. 

How, that  befn so, we 'can 2n this ctaas go Chle far, 

tha t  we can pro-  id0 here - hat tki: court may plroceod, except 
the 

in those cases wbere/judgmant, or Tor the effect of the judg- 
fi 

menk, there have g o t  to be other pa r t i e s  before the, eourt, 

<:~rouB%e i t r  hare: aere is the word HnertlebaaryIe In ordinary 

usiclgB:.he word flnecertsarytf meane -%hat it says$ f t  tls the 

thing ria fl indisgenetable *" Bug the o o w t s  have @;%van a second- 

asvy msanlng t;o "necessa~y" in .this conneotion, and they have 

sable,  whose ppesenae, eoul8 ordim rily be exacted, Now, how 

ar6 w e  going t o  ph~ase it s$-: a a8 t o  c over that? 

%, Olney, I am poin.tlng out t b t  if we aimply use the 

expretesion Bneoeosaryn hepep the & o w %  and lltigssnts are going 

t o  cona 1d.m a l s o  the aase o f  "indispensable parties +" In 

okhm words, We authoriee t 2 ~  @our% go e;o ahead, @van khowh 

t h e  par t lea  O h a C  are sbeent are necrc3saaPy gartles,  Nowr, if w@ . 
- 9  

clo that urithou& defining and malring a diatinotfan ourselves 

between vnecessaryfi and HindiepenaabTs@, we! aare goln61; to 

an opening for l i Z i g a ~ i o n  and troubXec 

I&iirr Dob3.e. Do you want.to add the words Hneceesa~y 
I %  

! but not indiapenrr&b~eU7 



Mr. Olney. $hat m!.ight covar it, 

Mr, Dobie. 1% 18 a hideous terzlnologg. 

D i d  you asoribe thstt t o  me that you 

Olneg. No. 

Dean Cla~kr I was Just; going GO dfsolaPm %ha% 

me oould s impl .g  say a parson who ord inar i ly  should be a I?ar*y 

and i s  not a party, the court oan proceed bow rea&er-$ 

%he parties who 2 re tbasre, so on, 

E IF. Olnsy. Chaiman, art X s o a  it, we a m  a l l  agr~edl 
I '  - 

upon the p ~ i n c l g l e  here. V ~ B  want %o go jv.s% a s  f a2 as the oourt; 

can really go* but %here are aertai-n limltationa whiah we oannot 

ovarcome, ournelve~, m& &the S u p ~ ~ r n a  Cow? Ztsolf  ooule not oaror- 

Mr. Mitohell. And you ,&a not want; t o  appear to be trying 

t o  do sa, 
: .  

Br. Olwy. NO, vJe do not want; to appear to be t r g Z ~ t o  

mlttee and bcr certain tb t  we f o m l a t e  a ru le  that  colve~s,  as 

Chat  1% simply ga hnc;- $0 the &aftsman for a 1?Lttle reocinetidern 

ation UP the taubject, in view of thirs dlscuzteion, an8 see f.f 
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p a r t i c u l a r  go ia t  cannot be c o v ~ ~ s d l ,  so that the  lawyer that 

pieka up the ru le  an& the judge that picks i t up ahd reads ft, 

 ill. s ee on i t s  race j u s t  exaetly what; 2% mean& 

idp, Doworth. Would not the, ~t;hought be, me$ by insertfng 

theee words8 Take in the  mfldiile sen%ctnce, i t saybgarg "BU% Lh@ 

juclgment rendere& th@refn shal l  be wikhout grejudiccs t o  the 

~ I g h C s  o f  t h e  abslent parties$" an8 then it cran go on and @fly, 

vunlatss in82apsn~abl~, Che 3 udgmgment tiha3.l not cow& as t o  themr 

Mr. Oln~y.  Ti!ell, you rwe -oing t o  have an 8-wful time 

with the Xit igrants and the oourts as to the dLdifference between 

Dean C % a ~ I c b  A should profe r  not to have i t  come back 

without some ~~gget?i tSonr Thare, 1s not muah that 1 oan do ex- 

oept to came buck to you and sag, "In Februa~y t h i n k a ~  J &%& 

&lea ~ovemberbF' Nowk there La not any question aboart; the f a c t  

that the  upr re me C o ~ t  b e  mads a distfnotion betiween wnece~srmv 

ant3 ~indrlspensabTe," Some of the Federal oowtrr have su&g@sCm 

ed that the t e r n  *k@ocsssaryH and "lndf~lpenaabl~" k ~ o @  the aams 

maaning. But; nevsrtheless, the dis tenot lonhae  been pu'b some- 
rl 

w h a t  Like, t h i a  t Where neoeantzr-y p a ~ d i e s  are, so int;efeated in 

the  contraveray that they should be m d a  p n r t i e a  in ordar bo 

enable aow:lete jueelce, to be done, get  if %hey are sepamble 

from t h e r e s t ,  they a re  not 3ndirrpeassibl.e paptiear" Now, 

ds not; know 1 ' 1 ~ " h ~  ti16 C ~ J U P ~  can p ~ o e s s d *  





gsem to me just as bad. 

N*.. E(iitchell* \Wl l ,  take tho Equity rule. 

SF, ~ ~ o ~ ~ a n .  You say "nomially shcubd be mde p ~ 2 ; 2 e s " - -  

Mr. 16jttchbXX. Idid not mean to do any more than Co 

press t;he Zaea that St would r*void the wora n ~ t a c ~ ~ e t a ~ y r n  

HP, Ulnag. T h i s  rsxprsesion would cover it, "partlee, 

%hose appearance befoxse %ha ~nurt would be required l o r  a oom- 

p l e t o  8etermnlnation of the aontrover~iy,~ 

LJr(+ l)onWorth. No5 -.:hope the controversy Ss divieble,  

they do ;:o on and. daterminc, what they can$ ntso Pap as 2t  l a  fn- 

d b i a  %b$e =* 

Mr. Olneg ( In terpo~l iw) .  Not that  auld coveP bath pro- 

per and neaerjsary and a l l  the resrt of it--the s~uprhtseion that 
, .  

I h v e  ~ ~ e d r  Where he uaes the expression nnomXlyH,  i t  was 

intended t o  oovsr a13 kinds of parttee &Q mZeght be propar gar- 

e1es a 

NIlt~hel3.I 'd8,11, the gues$ion before us, %he an@ on 

whioh thcs motion has been mt:dct, ls &&I to adopt, %hie rule, tw2th 

tho::@ ~missions~ and the ogpaelt on auggast8 Chat the, maCt;sr 

be referred back to tlnc3 Comm%Ltecr and l e t  - t h e m ~ t r u g g l s  ~ % t h  

i t  a l i t t l e  f u r t h e ~  t o  m e ,  i f  they can phrnets it; as to meet 

%his CLi l f lculCg and the use o f  the W ~ P &  unece~sary?8 



&, Donworth, Should wet not mt-Ice some prog~esra? So 

MP* Dobie, I th ink  it waa, atr l . . ing out "OF graparfl loo sup- 

plemented by adding after tha word "wfthln the d i s t r i c tu ,  jus t  

below M e  middle, of the page, the aterde "us Zndlspsnsab~e,~ w % k h  

the idea G h a t  whan va gat it; revigied, we w i l l  have t o  ~ @ o o n a l d e r ~  

perhaps, <nd non-,j oln88r of fbo a re not iWP, l ta&s  of ' 

nor found w2th2n t h ~  diatrictt, shall not oonstitute a mabter of. 

&, Dobie. 'LBoulB you repsat that again, in the Laat 

M;r, I)anwopth, No, I rlo not %ink i t  %a neocsesary, 

b e c s l u ~ ~  this r e l a t e s  only t o  the alJegation l lnthe oompla2nt;. 

1\9r, D o b i ~ .  I am w i l l i n g  t o  accept that, because I t;h2& 

thp lC  hstx an tadvantage, bacawe i t  doe@ saty that we a r e  in Chi@ 

* + 
Hr. 'his %s not a queetion af  pleab%nlg, i e  is a 

quesrt;ion o f  pa~tles. 

%Fr IDon~o~thr 'Ehe last sentenae i s  gueartion of plead- 

Mr. Dodge. It itl a question of partielti. 

Nlr, Mitchell+ The I n s t  parngrap3- I s  a ~-13.csseian o f  par- 





h,s i t? 

Mr, I&ldPtchelL+ No, we, mads aoma, ehange~ in this lnrhimh 
- L *-- 

*.inre reeogn.ize may not ba ssltlsfaatory, but we me&@ an a ttempt 

t o  r e f e r  the thlrqq back t o  the cilrafdin@: a o m f t t s e  for further 

1 suggsat %onc 

chew it over and try to tblnlr o f  somethia$ betLer and not close 

our :.Lndls against their ~ w g e ~ t l o ~ a ~  V f h ~ h a t  19 your pleasure on 

( A  voCe wae taken and. the motion 
as amended was unanimously adog 

persane arcs nasitbqs inhahitants are  nor f o u n d  within ths a f s t r l  

5 n whf ch this a c t i o n  Zs brought"-cughk I not t a pu% th is  in, Oc 

t i e  1% up with khw l a s t  sentenaeg "or %heir joindar wou3d oust 

Che Jrlrtladilction o!. ths c o u r t  as d a  Ghe pa~ttear before %%*"WOW, 

you see fn  the lavt ssnkenae I have more o r  lecse set that up 

3y implScation bu2; not clirsotly. 

Mr. Doble, That was my goin% at tha start. Z wm in 

favor o f  say%= ovelry'bh2ng direcatly %ha% you can. 

&!&a I)oda@r Ts f t  the heEJenee oE the m @ c r t f q ,  NIrr C ~ E ~ Z P -  
w& 

m a ,  that the phpplear Hn@oes&arg partiesu must, "e bbs 
- n 

used in the S u p r m  Cowt ,  apparen-bly, s t i l l  wlthoue using 111; 9 
In the Equity ~ulesr*yow auggeskion C h s t  t h ~  word "propsrfl 

be use&, as %hey 626, has not been cleftnitsly pass@& on here, 
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Mr. Dobie. I th2nk a noke tbre would be vary helpful. 

1 think that  is one of thoye caaea in which you just put a note 

e h e ~ e  * 

m, lalltchal3.r You cou2.d put %at note fn yourself. 

Dean C l n ~ k .  A l l  r ight. 

UP. Mitchell, NOW, vve 6-0 b ~ c k  to Rule 26. 

Nr. I)odge, 1 should l i k e  t o  have the reporl;er oonslder 

whether the termin logy adopted in Equity RILL$ 59 oannot be 

safely udogked bera, to avoid  the teohnlcal phrase 'neoessary 

part t e a  2 

Dean CLarZr, I am vmr~lad about that* kt  seems to me 

that  the expressIan is "propsr partiesH. As a maeter of fa@%, 

S would prefer really to aoeegt thiti ruXe, although I w i l l  say 

frank27 that I thlnk Zt goerr fw the r  than angthing else. 

MP. Mitohell* Well, you can consider that. 

Dean Clarkr Equlty Ruler 39 has stood for JQ years and 

l:.as not cauaae~: t X P 0 ~ k 1 ~ 6 ~  

Dean Clark. A 2 1  this discuasian by pprl'ties in Bapzexeg, , 

l s u r t  canes caueo Croubl@@ 

NIr, Dodge. \V aas that u der the Equity P U B B P  

Dean C l a ~ l s r  Yes* I have a series of caaek i~ xhy~ baat, 

going th~ough the 19208 and also some . ltttts . .  one@. 

f&Pr Mitohatll. W[~51, \ye are on Rule 26. 

Dodger I want to a 8lr on@ othsr queB%lon, Chair- 

macr N a v ~  ws oovereid r r Z l  o f  the point8 that are cover&& by 



~ r ~ u i i ; $  rules j : i s t  precediw 44-%hat i s ,  40, $1, 42 

43 and 441 

Dean Clark. \%%'have lcsf* out certain o f  the Equfty naleer 

I have a note on a b l  sf' kher~~,  Y~za %%Z1 note that a% t h o  t;na 

o f  my Rule 44, T have aald: 

"Xn view o r  thilec and *&her m3-uJsas on joinder ofg~tr t ieet  

hsrtsin cantd.ned, it i s  believed that E q u i t y  Rules 40, m, 48, 

43 land 44 & r e  U B ~ I B C @ B S ~ Y ~ ~  tin3 that Equi%y Rule 41 shou&& &&@a 

$0 is "nominal p a ~ t % s a . ~  ~ q u i t y  Ilule 41 PB s i a u 5 t ~  to execute 

trusts, o f  asillF-hair api pa~ty . "  Equity 'u3e $2 i e  n j o f n t  and 

several d s m a ~ d s ~ ,  Zqu2%y 4.5 i e t  n B e P ~ c t a . o f  pnrtfer-in-- 

~ e ~ i ~ t t l ~ u b j e ) ~ C Z ~ ~ ) ~ ~ ~ ~  Bq~lity ~ u X e s 4 4 i s H d @ P e c G  of parties- 

tardy objeotion," t k  sreemed t o  us that we had cavered a l Z  Choa 

ly1x% MitcheT1. Nave you covered the queatfanm $0 wh~n 

you shalP r n l o e  the question of defeat o f  p~rtLesS 

Dean C l a ~ k .  Yea, 

I@. @itchelL. That I s  t h a t  elauso t ha t  the~ls sh@ll.be 

Dean G1a.rkr It; may be. I w i l l .  have, to watch t1laLI 

rAr, NlltchelS, !"dell, you have that fn mint& 

'3ean Clark. Oh, yee, The Commiteeo may v:an% t o  go 

cvc: these suxes that I have omitted ancl pafse rang queetilon 

~ L I  l i k e  aftralr lookis2 %them 6vaP. Unaer ~ q ~ f t y  RuLs 4l in 



gap% icular, t hkc heir at 1- nesa 110% be made a parky. That; 

#e@m& ra buriourr th'ngl but wh~n you look at the  k%sZo~~r of it 

it comes f roa  the Enrylish ahanccs~y practiob, whe~s .t;k~sy have 

Nir. lViitclhelZJ n i I ~ *  I Imond  has roisad the gusetion a8 t o  
for ragsag objeatforee, 

whether t h ~  ruPets as they now stand. prov3.de t3md i l m i % r r /  and. 2 

moraly. guggest %ha% Co you. 

2eaa C l a ~ k .  Z thoughk I had oovePed it wlmn the 
=o$ian %%a a 

gee%ion Lha.2; we do not in.aowr = k t  if 2s) p e r h p ~  WB wi13. have to 

da arom@bhLn@; new abau% it, 

14~~. Lemann. P thought wa qers now Lo conslder tk t lase 

santenae in the second parag~aph, as Lo when you a3hould sef up 

var1aua abjsatlonrmr 3: tbh& %ha% oaint ~ E I  not rasnrely pr pofnf 

&a %o partiea, but various 6.t'ler paints,  This Bays, @)amotionfi 

wel5, th is  moi;ion prea&ntrj that p~ in .k ,  $ 811p$&8@ %ha% fn@&~k@ 

one motlon. I: had en a q u i t y  s u i t  wh'cre -the g a ~ t y  prene~ted a 

motian to d lamiae  &%her; a a6t;ion t o  ii%amlsa+ 1 ~oou&d nak f2nB 

that; anybody had evar t;rfed t o  prosent a motion t o  ditrmfss wh 

it; eala you coulG no"co 5%. h o e  bo.di8 it, (LaqghLt~r*) XP 

h l n  mahion t o  Cllsmfse is &&alatd, and fils8 h9s amwer in. five 

dtzga, unii ~ n o t k e ~  rnokion t o  d i s m i ~ a ,  there is no express h n p  

in the  PUZB saying her aoula not rlo it. 

p y ~ a  . d r r  fz~ygrdnr YOU a~i \nmkse a motion ta strtket B motioxi 

t a  I L F & @ ~  

%P. Olncg, in lag Sta te  i t  irs br demrr@z"e 
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% I L c ~ Q ~ J I  ~ e p e r t ~ ~  has t h t  to oh@& on* 

&, Don-thr I thflnb: the rule I draw gsabdrrdayoooers 

%ha%. You must amwar the s w ~ m  withan 80 days+ The mobion 

mag be made, but if frittolovtr ths aourt may impose bemns, 

Dean C l ~ ~ k r  Y@e. 30% $+IF. Ltmarkrifa psiat, wbRTh9ah i r r  a 

3 A t t T e  addltlanal, a8 ?:o %ha amber sf day8 fop gl@pld.ing, f s  one 

~ o t i o ~ ~ r  I want t a  era7 frankly that I vould i f k e  to make, % h & s ~  

dbjecbing motion~r a l l  f f i ~ b u e i ~ e *  That; i e r  one raaaen why I s8art- 

ed out t o  maka the r n o - b l ~ ~  khrp% on thfs P U ~ &  Tour ane\ser is "c@ 

a l l r ino lue  2vp, doounieflO a 2 h . 8 ~ ~  $&a I indiawt ad  he^ wts dZscrueo ed 

n6 T put in t h f s  alternative, o f  which I am 8 s  

Mr. Loftzn (Infse~posine;)~ l a  i t  not a goo& thiw on Cke 

question of jurisdiction you a&n dispaslc of the @as$, on a g~bt* 

Dean C X r a ~ k .  Biirs21, ;thaE, i s  Lrue, but that being ~ o ~ w h y  

auXd not that motion app2y to olrjectione sroagb-- 

ground8 of ad%n ck*- 
%he33 

Dean CLapk ( ~ n t  erpotl ing) . :':a d i d  have it, bud they 

reci~aoa th.8 book they Fo~g8;ot m& %aft;  it outp 



prZop t o  vinalu&e a2In, so ate, to includr~ 8 i l a t ; o ~  m ~ t i ~ % % h  

Same of % h a  a r e  motZons that eould be heard on a f f i & & ~ i t ,  

@nd en soma of them I am t o ld  that ~hts perky 3.23 entitlea t o  a 

%r?ial by jwyr Row, i f  you~&lrs P t  alX~%aelubiltre, the p@ln% 

might be raado th8.t; wher?~ t h w  right to tp?%&L p)y Q ~ p y  BXIBGB). ;BOU 

si?Z have .f;o hoL& a separate Jwy triaX on a p(42Qmlmr~ m02;ionl 

an8 that abdkd b(S atro$&e#, wXkeso you hve oove~.rso& i t  by %fie, 

pk~ase, tbkae t ha oourt; rasy 

Qaats IQn* 

Dean Clarkc Now, X slzgge~Z k h d  Chia ga~tioula~ quael 

%icn rnfgh* bs pasgee uati2 se coa-%day further just  w h t  tha 

&ec&&e 2 t s  ~lanSbus ohraracbsrc Now, 

gerrte& aubs,st%tutee for  We las t  paragmph. T h e ~ e  a r e t w ~  a%.. 

bsmcntivear. The first i s  an a'Sternativa, which J a o n s i d e ~  ae 

braad 88 my o~igSnal  d f  at@rnenk, buk avoidlLng the use aP1 that 

.word, which seemed t~ be a ifghhgng word, nmelg, %%@fameH, 

(knd using 8omttlfw elere, leaving tbt; Now, J take i t  on 

%ha% that the Eaw mar i s  %ha% very ooaas%onaX%y a j w y  %ria% 

rnlghe bs ~ZaimPId on that lntlCter prcaecaaf;ed '$lt &. motion on aertain 

I i m t t e i d  tbixghl) notably on auoh things ws th:% inoolvina; wnu@ 

where the deP~nd~n% 12v@8, T tAln&, haw@vcal~, that that wuld 

be, $0 vary aocsra&~ml that It grsbablg would not @am@ muoh 

&rouble. The times when you would laatuaPly have that sbrt of 

prelimhry j u ~ y  trial vrouZd be very acoasional irrPlrcbdq 



get The bi10dm,3%fvce I haire augge~tea, hoi.,-ever, would .l 

tb3.s mof;!.on V~JFY cle3ldedXy, arad m4g bo m ~ u l d  be a goad 

h Tl+~a% i ia at the end o f  t h @  doausnamt I 8 e..t arouncl. IlkL$tl 

3.8 en prnviae Chfe p re l imlna~y  motaDn w i l l  be msre3.y t o  

aff eat t h a  s ~ ~ n m o a  nnA p~6m2t  aery-.a&. Xn f;;hrat case, you 

avaia  t he  naetasaPCy a f  $rwy - k r Z r a 2 ,  an3 you a~~puxd a v e  i b g t e a  

thin prel im3-nn~y motion to on@ vepy d e f i n i t e  and ifmSted thfw, 

3x3 e-wryt\i.2.ng GW would h..ve bo go %n tke answctp, ~ x o e p t  tkifa 

l a t t l e  khing. So t h t  'khc first fomn T took rnyaas Qdben the 

&afendz.nt, c?e~lres t o  p r s s a ~ . t  mat'borcr %;o 1~revan-b iur%he~ ppgr 

cteed.iix@p againat h h  whphSob da not go t o  "Uhe wieritrr, he ma$ 

prsssnnt; sueh' azlt ters by motlan in advance of h%s answeclr land 

a~lk a bearlq; kh:.hd~e~n,~ see+ Youour aXtornntSver is.%h&t kflcb 
t b  abo~& 

d e f  endcant may, i n  Jlsu of/and in  advance of the answtar, rnm 

~ ~ i t h  radjard t o  the summons muxd pz'apar servlice, and ash: f o r  a 

kurna out tht soT@ af' bhem are triabls by j%wI the GOUP% m y )  
%a Lnita d%&cr&%i~n ,  srry tl?.aL they ~houlif be &@&L*k sabh a t  t b  

%he quest f an wha3dh~r the c~rpo ra l ion .  f ief  tsxaidai~k wwas (lo9xw bus%- 

neea in the Sta@@+ 3% $a FA%!IQ'~BP~ ~ n k 1 9 ~ 6 ~ 3 .  %O have Q L P I P I  Ugptn 



$0  be j~ett; lae gsod or betLea, 3nt;raduced i n  l l a u  o f  it. Novalt$ 

mag rtw to he  sm. Improvmic:h%, ttut Tau lnaet t h o  banefft; af  all1 

of the c?istr,tet,  a lso  might iinvolas son@ da;ys t rga l .  S t  58 

;lot hearlni;; an a aoi;ion* 1% is a txa9al of a quostion of 

fact, 

-> i)ean Clarkr Y;alf, ,L cJ.o not see tkmi; presents any 

&ifficult;gl The facts me prescn(;ed, sr the  fosue 3s raised 

"Th2,r i s  an .;oyptar~6 m i 3 t t 3 r  anci w e  ape not gofag to proceed 

ba u. hwxring on this .  

!VWc Dedga* Ist ~t:ould never go on the mat%on X f s i ; r  It 

pvouZd il;o an ;:'he t r i l n l  l i s t  of be c;jurtr 

P - - t k  Y!.'!sll, k h a ~ e  si~t u clausar here in the orkg- 

Tnul =t,-taor,c! ruXo: "t~hsrsupon ;he caurt, ii l&ke manner, ae 

sa& f'os-bb, magi pr3oceett Lo a hsz*rlnc; and decialon o f  such svi -  

dene& " Now, when kho mat;Ger comoe befo2.u bb, if ho f Ander 

$hiil; thepa 8 ~ ~ i n g  %to be u t ~ i a l  w5kh u l o %  o f  wi&nesses, h@ 

w i l l  oay, 3~i851, we w l L l  put *that off unt;il the triaY on the 

~ ~ e x ~ l - t  B C It 2ad. 12 hs findas the isrrue simp&@, ha say, in his 

disc~@*blan,  proceed ae u k ~ i a l  or  a i~earing on it l.xw~rodilnto2y. 

lJpr Bon~opth~ M r .  Chairman, i t  eems t o m @  that tbera 

of sxporion@@# anL7 I klesit;aC;e i;o rjoe somekhing: wlxLch i s  said 



, >  " - 7 

; -2 -3 -3  -%.2z-, 'i. .@on: 2 5 T31.c . inkll.-.: l i  L T ~ S  Car o l a  z~trile& !;hey 

I X B ~ L . ~ ~  9o: n se;:..vetl ~ 5 t h  :>rtscexs, although l t c l  opponent h%dr 
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ekee, is r e a l l y  a ventze qubstian, and unless seasonably ob- 

Qeoted to byspet9al appearapcca ap motf on, Zz% is wroived, and 

the me~its, aad by ths pemleslon of Ghe epert, he vp9t;hdrew 
1. 

hie canrswer, an6 them puZ; in a speoll&X a:>peclranoo, on the ground 

of the, wrong dirslrSa%, an& the a o w t  h~aerlb that fl& was t o o  late$  

@%&t by w lthdrraw%ag; h;28 aaawer hts couZd not 40 aw&y wbth the 

s f  f eaL oP it;, and. s a that ize, wag litable t o  suie  in that die- 

tricb. XiSow, it i a  rare, a%t;hough, eas ? + T F ~  D q I l g t ~  saya, it 

ooa~aionall~ happens, %hat thore i e r  trial. a t  all xpoa t h ~ ~ e  

fBp in;8tanoot, the 7ir.~ong d i s t ~ i o t  may apgerPr upon tb fiao~t of 

%he oortlpX8Znt If often daos r Anla all thts dePsx~dma% k s  6 o 

do i s  t o  aey t f X  objeotfl an hia  sgooeaf appeararmcs. In the 

same way, supgoas the i*st;urn o f  eexlwlset o f  summaner shatws der- 

l i v e r y  oi" %k m  copy t o  the m next doos, %by, then, he rulse 

Ohat ii; 3.8 qukuasbe5, ICG ~sems $0 me, gea%lem@n, that t h e  bal~ 

aL1 ovcp~ the afzunlry knows %ha% a ~gecilal spp.ra~aaceron ca 

mofil~n Ps the way Z;oraleb those twe paln2;ar T h y  h v e  bean 

' G ~ w o u ~ X ~ ~  ~00~~fkblmtJC1 :It, and t o  compel th@m kf, go *boa$$& 
&%a 

some atlztpr process tbaC 2.s @a%ir@ly aavsl/X Qe chink a# 

133ntn@~dI clo not; thg* 2% i a  ~igb:ht,e;? bepart f sea %h%s w e l l  
P 



alfrerenee af ter  all be.&aeen w h t  ?(IS. Danwarth ha8 auggeeeaa 

an8 what is suggcserto8 hers* The odky diffsrence X thought 

ptaal.ly was-ovcsll, there are two difiersnoes. One wae ca dfs- 

tinct; sgaaifioatian of ths things thahlt; vertb t o  ba raiged by 

motion, which was wt~.pl.t ray secona aXtesnntlve 89~1, a l t f ~ u g h  

@auld not be raiser? bg; unsiMcspc I tblrih: .Zbosrs we@@ t l ~ e  only 

tva . 
lip, &Iopgr*n. WeTI, %t aert;tl!.nlp i t ;  t ~ u a  :L&% i n m o c k  af  

*he gtakse 3 - t  can. b@ 'rain@& 'b;~ &XksFlaz)r 

Dean C l a ~ k p  It can be ~n4.sed. hg sWwepl t b L  i n t h e  

p s o p s ? ~  p h o e  $0 ~ a l s s  2t ,  eW I m1:mt; Yto say I skould bea atw- 

*ZG@ @ 

% id,. b +J, ~ ~ o P ~ ~ P u F ~ ; ~ *  TS12zt; 1.1 no% dune there* The qu@stlon 
*,* 

08 traveraP&g matte? al-legod, even klaough i t  bc fa aba%@ment# 

far inatwnce, l i k e  tho ~ppoLatmsztt QP &n exncutori or gutunr8ian-* 

thnk a~t%~;~t r  iln nbs~lennc+n+ m t ~ s %  ba r~lised by answp.wk3 but t?!@ 

c;ua.st%an aP the tsuffic%&aay af %he atsa~viccs 01% Bbo dslfrndant 

I haye never  now^ An any court t;o be r n i s e i l  by @,nswer. 

D@PI,gsr ft 4.8 ~ t ~ i ~ t % y  in .erccardanoe w&%h %be ~"uLe 

Chd t  thet defense 18 that the 8alZegat;on of the eomplfiin;l; 

%hat th.6 defendant 3.8 Rn inhabit;&& of' ths dIa%t;rS.ct %a no% 





I&. boS8%3g. That ig the nwy li; is with a mo%ion. 

.?ZF,* VrZok,-r~hAm, Qk, no8 it goes in the motion P i r s t r  

&ip . . ~ ~ o ~ ~ ~ r  1 kno~:.:, 5x:t .tdf ft goee @gains% hhfra, he oas 

apponl Inma" ti;f;stos. You have 3 . ~ ~ a c t i a @  t~dbbd~3bg 70% 

mappeel &+om 431.2 @drt& of o ~ d e r e .  

X ~ f i *  Pick@z~ahum, t7hg-t i s  in t h o  State y j ~ a ~ l % i ~ ~ ~  

- $ T i > -  fp p* .- ,, , ~ e l l ~  .~r::it& a-; not qutte the same. You kave in 

mind an apnoalr  

?" Kzl, ~JoF&EIYZ~ IT$, 1 7:pvo 5.n rnj.r~d %f ~ u t t  aF9 ruled against 

on yaup ,"--cil.sfl;:r,t;$.!~p&, noln+!, tllorr. csn go on oa %he ~ @ F % @ G ,  

ac.2 in tho  xkppt?x~ats COUP% you an32 +try them botkh 

i:&& , ., ~"~$xhtj3J,, Bu% atxp-gaso PUP j ~; r iad ic t ionaX paint i s  

gipu %ham a tr?-~rl on -hhc merit c see wPlich way the cat 

r 

? :  J f - m  AX2 rig??-tt b~xk '1: da nat aecl %hat ft market3 

any d t f f o r ~ a o e  w?~ether it; 3,s In yorw anmar or mo%fon* Nos, 

?3p6 !t2-kal:@Xll ~f he put9 i t  fn the motion. 

>IT i::Tr :[~pgaa. %ya aan -32% 5% %a the ~ & ~ & ~ n  fir@** 



s, - ..." 
~ J P ,  ~ ~ ~ A f C ~ E ~ . d l r  %as j a t  ra is ing *~lis poin t  of gtv9ng 

Ii.iX3* ~~.EI%c~.@ZX* j$q< + r ~ g ,  the defendaxit oould say, "k~eT1, X 

t;;fn:. i:ly jpacass ~ 0 f i 1 2 ;  3.9 2;'70ci, :..~:t I i3.i 7;,3.:k2..Lng; &t GO &hn@;  

sad 888 l l ~ y j  ~ E I O  Cage ~ O B B  OD t;he mer."Lts. And if' the court ia 

you move i n  ~ d v n n c e  OF 'the answer t o  s e t  asicle the servica, 

> e and y:aiya t .E pa;.;tt 5:~- t :li-i:a -; j :Fl~.: mi,:d t)lgn and there 

C whe.E;IJep 928 3-s ,adnz LO ins  ::k on i,h& m T ; : Q  ~~nc!  ha ' f l~alxe~ 

thu? moiior:, r.n it is  a ggod one, unCi the cusa 5-3 dlsmiseed, 

I - j ~ : t  j is ot gL~~31-1 12 P i) jt l cd i l  $ 3  ; aggxa X J  . ' i j l  i; 1' esul2; SO 

- 
t h a t  I i-h3.W i , l-~are axso soma o f  these s u i t s ,  s o  f u r  as the  

?notion t o  s a t  a s i d e  Zs concerned---re he ought t o  be forceib, 

?:i:r. Cher~y. Could you riot enforca tha t  anyway, w l ~ @ t l . l s ~  

be has  put i n  a motion o r  an answer, because of that pgovLeion 

k v c  ~ j l ~ a c y  d29CU~76q u r  L L  3 OY ~ ~ 1 1 i ~ 1 1  i;h@ C D E L ~ ~  may orde 5% B 

the sspnrats heaping 

of one ot tho:*@ mnttops, a;%-: t ' 7 n k  -1s ",ha -,in& nf' matter %ha% 



no opuurtiznity t o  -pr3i8ent i n  advance of the answer any at;bez? 

-- 
Deaa Clark* Ceri;aA:ily, .I, do not %l*Snk wa ougl~t to 

have nose S;lran one of trhass p r e l h l n a r y  prooeedlngrr. 

but 1 d h l n k  f L  wnulcl inlta c r e  of ihk supi~os2i;lon of %ha de- 

P{&JP~+ ffe e:,~a~i only n~ i;~lui; i r  ails pln in t i r r ,  fsnda-! t 

- 3 Q ~7 no@ p p o t s s t  and af ,sr:sd i%, 

an(? ti:- court  hrls not surne jurS8dfet;fion over him, oug;ht not 

th:-:t :uestlan t o  ba s e t t l e d  a t  oa~nce? 1 ' 2 ? f i ~  sh.ou9ii thee o u r t  

be burdaneC ~ i l b f z  ;lit? conslGe~ation of il ~ 2 3 e ,  pe:%hb.p~ g o f a g  

E\R as %he t r i a l ,  when he Plao not proper jurlsdic;l;fon over 

the dsf endant? tt seems to m e  -&hat p o i n h u g b t  t o  bo open, 

at; Zeaot,  t o  the defendant ta zn&ze a t  t h o  very o& set, Why 

ehoulr3 he 'be mt t o  -khs @xu@nse o f  ?reparing f a r  t d a l ,  when 
Z 

he %8' not s b 5 @ ~ 8  5~ ceour-t;, 

J - 1  T uil<rxrsi;sni' i.5 -:' ir 1- f.3 l e a k  qar~g~aph, 

th9n:; ~Ze fe  th:& you wantad Go present; against t ho  p la in t i f f .  

:)@an 1 3 ~  p3: a 

that  %hat was t e ~ i ~ a b l e ,  but "chat i s  another pcslnt. 

182. Lcnann, ' VleJT, you eZther 210 that o r  elne give  him 



-.gati olnt;aide kile c ? i ~ t r % a t .  Sunits year8 a g o t h o * &  was a 

tif'; ~ ~ ~ : f . & ~ f i  2;0 8q8 t l l ~ ~  i n  1:nt.r 'i7ox3k for  (:1,Q00,i)00, and be 

, 

bl;~tlnesr Sn Fnw. Yar*!:, Ft:k t+.: y li.-i c.or>wsport~%ente iln N ~ w  JtbOpk 
J 

axha i;hc;y IrcC : :ol l~&;~rtpl  tn Jew YOPI: am? 17e want; I n  and pl.ed@e8: 

; j ~ r ; ~ a ~ o $ ; i o r ~ a ] ~  pr,Lnt, r:j,if1 -5.:: 3 c !-lo:.: rrl: :;are not doiw 

bL:xsinees 2~ i.iavr 'Yo;lllr, \"I@ bud t o  t11-y t t l n  q~.wut. inn of faaC, ' 

J t reyp &.-r% r:; . dn:' a,g ~eco32ect3.or? ?van kb-r2k c.., k i r l c p  A .i31:3r, IB;JOBB~ Up- 

i Bow, under %k?r ruLecir f;I7&ir c u m ,  .. suypgsa, Se typical 

rexpe0'i: ta k:~r?, oo;npIrlr:t. - 3 ; :  5 " : $ - '  not know any* 

i;laing g3.'b~u. L '-PI$ Vepg Y'oyi- ~ l p & ~ t  ~ * C C I  Y:;C d ti! lint iznovr' ~ t ~ f i h l q  

b5~jla~i:d-p vge il&c'k t :, rcsao.qd t o  :.be i tcv ':i:%*k , i u c g , Q , ~  not;, ~d 

7 x ?lo&; ~ s y  ;fnu cou26 no% i;o tl.la4t under the 



p~ooossd rules? 

?blr,. Lsmwnn. Aa 1 uxderstanr! tI2.e %laat paragraph the  arny 

I t  now arst;&ads, ws could have aade a motion, and then consider- 

sd any other d l la torg  objerrtion that wa wcnted to m a k e  ko &ha% 

ME?* Msrgan* But  you r*r@ disaowxl.agin~~ them, 

%hat; altulat;ion under the Hew York law, the suffeoiency of %ha% 

plea, when from our standpd nt 1% was uub~rageouer *Plat there 

should be any aeCsmpb %b haul ug i n to  the New Y o ~ k  o o w t .  I 

gsntlarmen thin% are prebiapoeed to inoreas~d 

ta lklag n ~ v  about teohnlcel defects in the summons, w h @ t h ~ ~  

f % i s  propar2y made ou%, or t ls i~~thar the ra%urrk %a p r o p e ~ l j f  

the defendall$ to challclqe " c ~  jurlsdlation a f  'ch% aaowt on 

%ha% eXone, w i t  out uairlg a s Zn$;l@ o t h e ~  defence, so g ~ e a t  

bannot da t b k ]  gou mu&% do some o t b ~ r  +things ai; %he e m 4  b h  



gptBr. Lsmam. I said geater8ay t h ~ ~ t  I thhk it i s  often 

t o  $he advantage of ths plaintiff t o  tadtver ths dofendax%% stater 

Mzis posit ion right, *~nklther hts i s  in court a r  out of 

A n d  vev'g often, by hviu:.: such a ~*%IZLP, you geve the p l w i n t i f d . )  

&tivantage of hsxvlng the tlerfendaat walv% the pogn8, But 

I would Hay it must bo heard in t b a 6  days Q1P 2rb.hou~sr You 

altn m&a the Belay as short as you w&nk, but I do think i t  i s  

SuaduwtalXy important; t o  give tkfs 8efenaan.e; the rfght t o  

ra2arer tf iwt question o f  whether hat 3.e subjoat f~ the ju~lsdicrk* 

%on of %ha% e a w t .  

Daren Clarke 1 thl& one o f  the defctoDe ~f o i v i l  jurpie- 

d i a t l o n  ha9 been pighe herec an the gossibilify of' aiZatolrg 

fleadlln&~. Jt  gatas back $6 the day@ o f  the oammon law, when 

they were afraid to sxbuaine th@ h@cYercsndant in rebuii.t;al, and he 

Thla B&@IB@ t o  me t o  be, just bk ~ ~ Z * O P P ~ E L C %  ~ Y I  the, experieg(ba, 

do %he, a l d  days uf the @ammca Eaw sgstsa. 

In england i i .  i s  customry t o  try theae mat)cgt.@ tagb%her 

at one timeI so thaC the defendauts aamot succesa3.vel~ P@IBB 
I 

bhctre dtfkato~y ppoinb~~-and i.t; sews %o ms t o  ba 81 great aimst&@ 

t a  go brio;< t o  th&G a2d aj.st;smc Uere i s  a oaae ~vhercr a party 

8igh-b 10n.g delay a trial oa the; merite, and %a C~omdatitrut 

you nligtrrt do i t  br S U O O B ~ B ~ S T ~ )  actions, motions to expunge, 

8omurrers, a*t ;~ . ,  such one rc&lq~?iriw a formal hearing. NOW, 

the raquiremowt of f:ebttrtcnlng the 'i;2%8 Caoeo not help v e ~ ~ r  



much bsceuss we all know the sxtcsnsio~~ that a:.>@ allowed for 

9111n~ thssa things, and t h a t  they D PB ver;g eesy t o  ob%ain, 

anh thea?e is not only the  ElaLny af gat$-r~g dhe pZsnd%ngs in, 

b~xt khere 3.8 the <inlay of gett?.ng %hem hegPird and deoZded, 

when you have got a sep~rake he . . r i r~g  Bay and deoisionrr a u ~ ~  

~saslvely by the judge, you hayo a ohance of rPo1ay5ag the aaea 

- f o r  ysa~~-anc? I. mean g.ears real.3.y. NOW, the S u ~ ~ e ~ u e  Caurt 

baa bold not very lanp- a5:o t h p t  n p:1.01 t o  the g ~ p $ ~ ~ ~ g j t ~ ~ ~  

lack of rservleas ~ o u l d  be joined k g  a ?Lea in ~Bnttment, v r h @ ~ @  

authorized by S%%Os graaticcil, That is the @as@ of the  8ctsmdi 

SIP, D o b l ~ ,  Any rule you ma!re--of course %ha% w i L l  be 

aafegua~deaf j  i t  i r j l  very obvious that, of aourse, if i;ha poinZI 

go68 t o  t h o  j u f i e t i l c f  ion o f  the o o w %  as a Federal (SOUFC~ 

thars  is nothing we can do ahout J.L. T k t  28 alvmys before, 

couz?t as iln LhaG MSCahe3.3 case, Che tieke t easer 843 

&ha% all of th is  i s  l i-+:?lte& to potnee %ha* do no% g o  Oo the 

Daaa C l a ~ k ~  I pat t h a t  paint i n  t h a s  ZasB &aft;-tk% 

3u~2sd2cGlon i e  not raised. 

Mr, Oxnoye I f hi& i f  we gdopt & rule, hepe, tphiah does 

not ~etquirls the defendant %o presient promptly any objectioa 

t;o tha e@rvi@s of amlolle upon k r h ,  you are 8 %=ply gufng kb 

. open the door t a  a21 sorts o f  Ba~Zny and motions Lhat w121  pa* 
<. ' '. 

off the k~aar$sg on Ghe gle~ftsl ,  1% wAS1 W O J ? ~  3;et the ogpe- 



s i t e  to vsbt ws dndsavar Lo provi8e for, The def hsndank 

r~hould not only havo the ri8h;ht t o  ctome in afid make mo$l.on 

thn i :  ":'ne, arer~Zca 5e queshs8, but ha ~lh3u3d be F @ ~ U $ F G ~  t o  86 

I t  m d  plraseat it 3 . 1 1 ~  fn %hat w @ ~ ; Y .  8 0  that C t ~ t  m a t t c s i  

whekher o r  not t b  o o u ~ t  i a  .nttt2s& t o  go ahead i a  8e~8rniaed 

right at the mGsel;,wnd if you f olLow any othar prao%Sca you 

are just going Go open C h e  door. . 

Mrr fiZii;clhell. tPo~Xd yaube rsat; isf ie&wPLhLhs 68 

i t  e$ands, w l G h  61 substituke For the laart paragraph and the 

additXon of' a pruvi~l ion that  matiom aaer t o  gofnts abou% the 

rufffoflescg o f  Chts cle~vlce must be ralaed. in advaaaerl 

b ut the j :rlsd%at$on o f  the oau~t T&ec For iaetance, Dl?@ 

~c7ezlg sharp dlf s t i n c t  ion  befasen obJ ec-L ion8 palilted to the f &c% 

that i;he court bas no% yet ~ l o q u l ~ s d  gurisdfction of t h e  in* 
d%vidu&X d@fendan%w 

I&, Olnayl And all o.i;*nore obJe~tl~nsr if theme if$ an 

abjeglslon to t'ne, J a r i s i l i a t i o n  of' the oouri: on gsneral & ~ o ~ s ' ,  

or Z f  t h e ~ o  is P plea 2n abat;@acmellt; or' aay%fifxxg of that BOP%# 

t h ~ y  arcj 2s an a t lk i~e lg  diff'earant cs*teg@r$e 

bbilrr  I~iitchell* Then y ~ l t  l.ncluha, noh say. s u r f  lci@noy 

of aor-criue of %hs swionsr, m? B U ~ L  in t h ~ p r o p s r  d i s t ~ f a f ,  
"% 



aa ane, aP those t h l ~ 8  that; ougI+% t o  be rr,lsed in advance. 

I t ~ r  f!lney, T vm~uuld not psrm3.b the  dofendbmi; t o  

d h t a  anawer th-.pof~& Ghat tho aununons bad. not been pxtoper31y 

nerved. T b t  i~ no place ~ Q P  5%. T&@n he anhlwepis hsr answers 

on W e  aerl&s 

X P ~  Mi$ck@XXr riil'o~ld you incLud@ *he g o % ~ t  that tb?esu%t 

I s  no% in Che right d i s t r l a t ?  

nhPr Ulneyr The paint; %bat: the auZt i s  not in " c h e  right 

MI~~EBOP~W. NO* 

Nr, ?11Ii%t;aln@LXs am wondsriw whsa0her the r;(uoeeion 

wh@%h@r %ha pdinb tbnt the t2eRcnaant i s r  sued an a d i l a C ~ i o t  

of whiah he I B  not kul f n l m b i t a ~ &  Ss another abJ@ct;ion %ha% 

~houacl be raised in. advcmae aloaig with *c he obJe~tion that 

Q i l w e  JLLm no* bee11 suffiaiaa6y a;' tjervAce. 

x+ +. ~ J j l c r ~ i - ,  L o t  me t e l l  you Ghs general ucheme, .that 

skcluld prevail fn  Qasea o f  th ls  chtallr&ctsrr Whan %he obj~~Lisn 

5.8 morely tha t  the daf endan% haa not been s srosd, %hat obJectt* 
-Pew& 

lura hts should be, rec,uiredk o aC the3 out-estf an6 i t  shouJa 

no% 11s Pn hia aat;weY, 1% is m ~o3araP.e -%ionr i~ neb 

yet  roarpans?llnlee f;o t h e  court  rs~c! mt yst required t o  ansWeFr 

JectZoner that the @our% ha8 not J u r f o d l c t i l o ~ *  %th& it $8 in 

the wrong d i s t r i o t ,  they (ran LiLX ba put ,ln %ha anaw@P if a(4- 

BzaZ; tht)~ps clhaulrl go slow ~ 3 f " c k l .  the rule a groviarion 



whsreby those %h%ngs ocan be call&@ up %n acPvanrre tulcl heard 

a3d dstax%ninedr Ywo-i;&iirc k h l s  matker ,  for  exmple, o f  a 

plea i n  bar. 'here oval& t t o  be a grovfslan h ~ r e  whereby 

t21.a court  kms the :,ewer to hear t h a t  iri advancs o f  &n*h%ng 

a l a s  i? it *%shes to d,o soe 

?ZP. I1od;p. That $8 tkere. 

Mpr Dab:@* That 3.8 all in %hare. 

ZP. OInelg, I anot obJsatlng t o  tifie rule* 

mlnd vrhat the ~ v , l a  should dot b a . ~ h g  2.n m i n C  those, t h l n g ~ ~  

I s h o ~ l d  sag that  l:k.i@ rule 1s aecep-hbibls t o  you, with t h e  

substft~l-t ian in the 3 . s ~ : .  parag~ayh, but with. the additl.on 

of a pravllsllon t h a t  obje*%:lon to tb.s s?x!?f"lciono-~r of %ha gar- 

r.j.%~e must be mrmde 2.n E ~ V B ~ C B *  

not l i m i t  h t a  motion t o  obdea%l$@ t a  the service, b ~ $  

he t ~ P e d  t o  incluao meLGo~a o f  resic%enc@ fn  the dia tr ia fq  and 

nathina;g in  t he  Pede 83. courk givl.n.g j-:ried2c%fon--af cows@, 

t;mt om bs x?aise& a(; any the, That drsgenrlg upan Sacta that 

b ~ a r  in mlnd khat $he eaurtar have hela that arkem, unasr $he 



that s u i t  in the wrong d i s k r i ~ t :  i e  mel?e&y r mattrer of' personal 

o b j r b t r t i a n w  For instanare, tkere La a s u i t ,  we all1 

sag, arirring under tho FeBc~raiJ. Paw8 againat Judge UOlney. gup+ 

poee he $8 oluea in NevaBa as he phlssea tbrouagh there on the, 

%rain# but bear inmlnd b h C  if he answers to that s u i t  in 

Nwada the cam i p l  khem and ha abmno.t gs% 1% auk, ff he 

aante Oo abj8at; 20 ,the dirsltsiat, an t h ~  ground t&% he f a  not 
& 

kn inbabltbznt, hs mot do jast g~elimPnarflg*, a~ inca@e,  of b 

Mr, OXneyr 5 had that oarPcs inmind. It; ough.8 Lo came, 

in the, same ~a t t sgo ry~  
If 

IJTP~ Dodge. I thlnk/thag involveer an allegatton of 

Mr. Vi#kershsm. Buppase, the gZecading alleged thst tlze, 

atsf enclang was a r eeident and o % t i ~ @ ~ a  of' the, Eastrexra Dis t r i o *  

o f  Marilsaehuee.itta, fur asunpla, and %hat wae &en%&& by tbQ 

'Bcsfendank, who claimed ~esiBenoce i a  New i l m p r k i ~ e ~  

MF. Dodge. ThslC i s  a novddg Ooraies  %he qur~arLion o f  

fa& Sn an allegat2om of the, eonp2a2nt; by a mere, so%ion. 

%piirr t".:icki3prhtm, ?Jould you bry tha t  ou2: on matian? 

You say that lwXlaro there l a  a question raissd 'by a gl@ad%ng, 

you go to trlar'l. an &hat? 



Nlr. I"bickopehrnc Now, auppoec: the defenaan2; h k l ~  8x3 am 

of f i ce  in Baseon, but l l v e 4  in Coneord, Near Kampahlre, a&& 

has alwayk Xhed there 6 Now, if Lhat issue can ba t r i ed  

out s l t & e r  on the pl@adingsx OF perhxiips, under thZa rule, by 

motl,on, i f  he, i s  htervsa in Boortan-? 

MP. Dodger I f  you can by'motion ~ c l i a e  a queatllon whahSoh 

163 a denial o f  "che allegrf iona o f  the aoapXaint, yes+ 
by 

MP. L A ~ W C  If you mean the gslper/tnhioh ;gou can do iC, 

Mrc Eemnnr why not timpp24rndmt the rules by a ~lgcealsdl 

call i t  whet you u o i 2 l ~ 4 o  ber fSLed within a speciSis4 perlad, 

T b t  i e  the way 1 would put; 

&efendankl in o ~ a e r  to get  d i v w ~ i t ~  OP citi lz~nshlp hereI 
;tuce 

gow allegatiion hta kta be -hsr&iths altegatioa th& he was a 

~ssidenk of &iwsaahuseGte rlathar than a rarridenk a$? New Hampc 

shere. Supssee 2% was 8 oit2sszk of N@wKmpsliir~ su2ng the 

&@Sandant PB (1 @%%$sen o f  R;'aseachus@%ta, and he allegrrd t M L  



8Os;s 

he was a eltleen of &fa&lsrssa@hurafttDror T t a k e  i t  that %bare 

you aoul4 no* pfevrs~t; the cl@fen&anC patsing that point by h2s 

anawe2 OT hia pZw, be(rausa, the a o w t  voula have no p ~ w e ~  t o  

pro~trgd t h @ ~ @ r  %;he\$ i s  a jurledicticsnatl question, 

1Mr. Bii,rgsrla. 'Ebt i e  gmrisdiotlon ov(7.s~ the person. S$ 

%a no% 3urisdiebicsn that cansot be obtained by oonsenk, but 

bkat l e  a groper allr~ga%ioxr tabout d i v e ~ s i t y  of olt2yenehip1 
that3 

Far sxsungls,/&. PBlokeraham f s a citiz;@n o f  Mslseiaahuse%trr a ad 

he l i ves  :a New EkmpehSre, if i " c i r r  not denled, t h a k  i a  ntuff i* 

ciellC for enSrari?ag the Fcsdar&l a our% * 

the Sug~dme C o w t  af the ~ n d t e a  Statrsa raiaara it for fho flrlsf 

blmttrrthog r n Z X l  g e t  i n t o  the ~ ~ c o r a  bf i t ie a@x&i@a# an& then 

of aoursa, unlears %he h~reaord dispsaea o f  khe  guarrsttlan, t h ~  

SUP @as Court frs ~;oing t o  dlamlss the case as in the BBZGohell. 

~.ersca hind ti143 Gfllwan sass.. 



Mlr. bfosganr ~ u p p e a e  we prbvida %ha% the o a g  way to 

%, ~Znsyr That %a no% Wr. Lem%nn~s eruggastlon, aa I 

%,~~~desrsLasb. %k, 
noti L 

1.k. Lemarm. Llo. I sm/sura that l(would object, on 
\ 

fwther  %houghk, to saylngg %hat he must db i t 1  But I &c? not; 

thought of it a u f f i c i e ~ t l y  ug Lo now. I kas not thfnlriag o f  
, '!\ 

t 

#P. y V P ~ k ~ > : ~ h s l m r  PBa~3,d bb~at be  id on kine p ~ f n t :  we are 

ngo&lnp; of l ~ e ~ a ' i  Siappoae you h ~ v o  sho~m dlv@rsi%$ of sif- 
I 

ila@nshlp, and as a m.CC@r of fat$ l i v e  en the @timi@ BtrCs, and 

F 3 .  It ~aou2.d throw it out, 

Mit;chall. A r u l e  that ha i.2e.A t o  rnake i t byrnoeion 

aouXA not bre waa?th arnlyth5ngq 

MIT, Clfieyr The polne thaC %r, &xsmrth andirugs~lf ha8 

h mi%& ~ e l a t e a  only t a  ob jerctlona t o  the j t:rls&ia%$on which 

oan ba ~~afvcsd bg tb cl@l"~d&ati* \ 

f&% & I l t  ahell  r Judge Donworth raise& that, 

Wlr, DlneyL And ha must sither slaive them ar fnslert oa 
1 

them# then ma %hap@* 

f g j r .  IZ5tatacdlll Letr me read ?&. D~nworehts motion* fie 

W B D ~ E I  to i ; e ~  &a RUXB sa tan83 

objacticlxz that  P tiefendant may rzaiacs conocm2~g fha, 



sufflcienay of the s m i c e  of process upon him, on t h e  ground 

t h a t  ho is no* subject to s u i t  in the d i s t r i c t  where the ac- 

t i o n  is b~oughe,  muat be raised by motion before the time for 

answer expires, nanci, shall be decLded on prslSminary hearing@" 

1 4 ~ ~  Morgan. T h a t  w 11 not do. 'f hs f s  not subjeot %o 

s u i t  in t k c  d f r j t r i c t  whercr the nctllon ie brought--that 1s the, 

very case I put. 

P r o f .  Sunderland. You put a case of divers i ty  of a%$%- 

aenship. 

is exactly $;hat he 2a objecttlng t o .  

.-- 
Mr. Doble, i t  is not d i v e ~ a i t y ~  9% i s  j u ~ l s d i c t i o n  o f  

the d l ~ t r i e t  c o w % ,  but not jurisdiction of the D i a t r l o t  Court i 
i 

:'or t h ~  Eastern Dastrict of zassaahusetts. 
-w 

~ Z P .  Lemann. Theonly object ion I raised to that p o ~ t l a n  
* 

4.k I 

is, %$ tit cLaimed that when you g o t  that ouk o f  the  way, the . 

court overnuLee it, and I sayty, "I ou~hk not  t o  be sued in N e w  . 
1 

~ o r k "  a d  t h e  court aags, yYou.a-e wongn-- that  then xhave,  i 

my right to hew my b l t e  at t h s k  d e c l . ~ ~ a t i o n  f o r  fur ther  pap- i 

t l c u l a r a ,  or any other  inf  ormatian I want, befora X f %lee my 1 1 
1 

tU28 W@3? r i 
! 

I I 
1 

Hr. Donworth. No, not onmy metion. 'he o a y  quostionj 
s 

I 

in tny aginion, i s ,  Is the  defendant in c o u r t ?  
% I 

hip. Lemann. Suppose I agl in, and 1 eorg I had battor g e t !  
I 

i 



a #ew Yo&- lawy~r; . have to f i y j : t  t h i s  case. And- 1 g o t  a 

New Yo~ork Zawycr, anc' the  Now York lawyer says, "Th i s  c ase i s  

tej5rible fos ups, and that w i l l  no t  do at ~11." I say, "Can 
- "  

I not r a i se  that?" lie says, "No." And he  say^, "$hat mo- 

tion has been ovsrruled, and everything else you put in your 

Bpiaw@F. PI. 

. MF. Hitahell. YOUP - p ~ ~ i t  is wheehPtr the pule so 

worded would requ&re hh, in ease 3ns d i d  make a motilon to s e t  
the 

aslde/serviae, to not only include, that but put in a 

df l a t  o rg  mot inn? 

Mr. Lomann. Znac:oance, yes. 

Mr, Morgan. Xou a:*@ not going to have a I J  of this quesl 
~ T P .  Lemann)x 

t lo; :  of .. - a Ntsa York lawyer in Chs Federa: 
PO 

@OUT$ r 

lklilr. Lemam. If the  rules are adopted, I w l Z 1  not need 

lib, Wfckershm. A New York lawyer is a11 right.(laught;s~ 

Mr, &mworehr if you flnd that you are in cou~t, and 

'everything goes on as though you had not made s motian, you 

atark de nave. 

Mr. Lemann. That is all right then. 

PJIr. Lof t ln .  Judge ~onwolpth, wrherta is t b f a  t o  come in? 

MF. Donworth. I would nut dfaturb anything that Dean 

Clark has put in. 

&Ire L o f t l n *  The o~i:,inal rule, with his suggestea chmge 



f o r  the last psragraphj an<: then your suggestion faLLovrs t h e ,  

Hr, D o ~ w o P ~ ; ~ . ~ ~  1 L think the Committee on skyle, may, 

f 
gesherps, smalgamate the l a s t  paracraph o f  Ee&n Clark s and 

minet but  i t  i s  tbe axxbstance o f  i t  that I am for.  

3san Clark. Mag I ask this 8 If' Judge ~onwo~thfs mo- 

tion f o r  pl~acedure goes in, I d o  not nest2 my l a s t  paragraph. 

Y[l&arsha;;n. %ill you r;ad t l m t  again, Hf. ~hn imnan?  

ES 
I%%, I~T%tohel%. Slny o b j e c t l o o n  that the defenaant may 

raise cone-~nlnr the auffiolency of the service of proceaa 

upon h l m ,  o r  on the ground that h@ i s  not subject  %t;o suit: in 

the d i s t r i a t  where the action i e  brough%, must be raiaed by 

notton before the t h e  f o r  innawer expirata, and shall be a@- 

aided on pxasllminary inear ageH 

l i 1 ~ ~  L o f t l n .  Then, Dean Clark, if that takes the place  

of your paragraph, then a further defense, must be included Zn 

tho  anawar. 

Dean Cl~rk* Pea, except  %!tat; J suppoBe Chs~e mo%iarug 

t o  c l a r i f y  ths gleiadlngs vrould 8Cl-l coma in* 

f i l r r  Lsf  tin, FJe3.1, Judge &xmorth 'n  motlon confines it 

Oo those t w o  speclf fc  t h i w ~ a ,  and if you str ike out your laat 

paragraph entirexy, those a ra  %ha gFn&y two things you could 

-xxL en your mot ion. 

Dean C l a ~ k .  Ma, let; us go back to the sentence in Ghcl 
in polnt; 

rule : ' 8Zvery clef snse o r  ob jeetion $m/of law or faat, and 

whether to %he jurfadio%ion or in abatement or  bar, goinig t o  



any matter s e t  Forth in t h o  complaint ors countsr-claim, ex- 

cept as stated hors ln  o r  in Rule 37 (Kotion t o  correct  or 

stplke out), or in Rule (blank) (12otfon f a r  strmary j!:d~m@~t) 

be muse as a defense in the answer t o  $be compla%nte8 NOW, 

there *two t h r e e  exoeptions la ter  on. 

E ~ P .  Wiokersham. Does Mr. Donworthfs rruggestio~ foil-BY 

Dean Clarlt. No, Mr. ~onwox%l?'s suggest ion w o ~ l d  be a 

subs t i t u t e  far the Last paragraphtl, but T Bo not knm ehethar 

the laerk paragraph ahuuld be B@v@& or not. But in eubatance 

Mr. % m w u ~ t h '  motion w m l d  be a ~ u b a t i t u t e  for the one T have 

here, and t he re  w i l l  be two 8il'ftlrenoels between what I have 

thinzs you oat! cover, and second, t h e  requirement tha t  ft m u ~ t  

Mr. x:lickersham. yes r 

1bIT, Lernann. You said you should &art out denqvu if 

Chat is overruled, and. then you said you agragla t o  ~ o m e t h i w  

MY,  Donworth. W i l l  you a t a t e  your quostion more clerrlg' 

Idr. ToZman. I move thaf; ~ 8 8  aocegt Mr. ~onworkh's s u p  

Mrr Dodge. B ~ f o r e  voting, X vill ask for the intarpreta- 



690 

Rfr. L ~ M M *  If thet j v . ~ i a d f  cklan &a quesdlancrd an th@ 

grouncl ststtod, and the challenger PB avarruIr48, muul; t h a  defss&- 

ant; :;hen wnsws*, o r  vjnuld ke &vci, %he r l g M  tlaen t o  raiaks th 

'qu-stinnm whlch he wauld have beroa en t i t l ed  t o  raine if no 

jurla&iatlona% po E ~ t ,  hod bean rslisr grd? 

F e y  

~ d z ,  u- lmvso~Ch, ?;Iy un8@-;4tan&%w is that if' the ozrurt 

*-a 

%$P* ~ickorsltnm* i:f sourso, an a$panl, the  Beoialon ~ 9 :  

that motiots wouJc2 Ba of %he p ~ 3 ~ t a  ~ajtscjt?~ 

~ J P ~  lrIlGak@llr \V@1IPIZ1, if you ndoE3t, Judgt~~s ~ @ a w ~ ~ t h ' ~  

rrus&eatlon in l i e u  of %ha l a e t  parslg~aph, the only t21ing you 

CUB put In, tkm haonZy sbjaot ion you a m  make in avanca, 02' tP?a 

answer lljl %hat yau .oan mko a m ~ t i o ~ l  t o  strfke gut;, ae h6LB 

Bean fM lca tade ,  

I&+, L~mrmn. Sa th~t; you woul&&ve to hpla~ a etperclal 

ch~ngp in ardor  t a a o c ~ m - z l l ~ h  what hs ha3 In mind. 

3 2 ~ ~  %fZt~hel l r  ITyyau  ant; t o  st&rt; a% 8om%oh, ma b 

aslid, t o  the greatest a:2vant~h;e,- tlwn gau hsve t n  maalee tlollPg 

fufu~tbcs prov l s  3.on l i r  languages beyand swhak he bas. 

Dean e l a s k . ,  11; iion@nc,,e on .hat you rnoan by gsCartw 

tnt ~ o P R % c ~ ~ )  &ad, you w a ? ;  atar?t%ng at  s c ~ a t a h ,  I CMnk bar 

2s B L P X ~  corrbe%. I mlgkf: ~ a y  that, i f  yola rmn% t o  tnns;%sr 

m~2;hear th2ngn in advance of dkw answer, I thZnlx 1% would ber 

one of &he worst g t ~ p , p s  bagk~aatd we could m&ksr I %Unk 

even OR MP+ L B ~ B ~ I P I  pX&fi a% aonsulting the Mew Ybrk lawsr 



that it would be true. 

ftlr. Zemmn. I do not have t o  be pbnelleed by my dl@- 

a i m  f o r  informnthan na to j ~ r f l s d i c t i o n $  w:! t ha t  %s w'mt 

W e  h@a?em 

MitchelZ. I do not see your golnt. Pf youhave 

a right t o  m&.lfn a motion fn advance on the service o f  pro- 

cess, or that you are sued ln  the wrong dis t r fc t ,  and it ;  i e r  

denied, then what i s  the next move? You must then pu% iln 

an answer and include every po in t ,  exoept that you have the 

~ i g h ' c  to make notions direo%t;lg t o  strlke out, or motions fop 

judgment. Doos that &%;tsPy youP 

gp. Lemann. wial put my point th is  wayt If' You are 

8 ~ ~ 3 d  in New York, and claim they have rao ju r i sd ic t ion  %here, 

and that  you are not fn.aourt, 

a motion bef OPB y ~ w  Ctnawer and ralse any queatiowyou want 

that not covered by Ru1.e 37 or Rule 7% 

Pilr, ldiloPgan+ N o r  

142. M&tpha$le  xor are  assuminp, tha t  the motion of 

Everrybody is going to be pewi t t ed  t o  do 

it. Then you have met my paint+ >_, . 

tiid not put it in the  f o m  o f  

a substitute, but Dean Clark sgi ld . i% ought t o  be, I una@l?-- 

If&. Donworth. Either way. It cslnbo n s u t s t f t u k c  or ; 

5 



IJr. T:lckerslm. I supposs i t  w i l l  be a subskituta.  
I 

II  ?he Loft in*  Dean Clark, what about your. provision as 
11  

1 

: t o  spoclak appearance? I 

I' 
I 

I 

Dean Clsapk* 
I; 

I am no* an-e how that cornea in. I 

I 

!I ZP. k ~ f t i l l r  Ha sald s tr lko  out your l a s t  paragraph en- 
3; 

I 
li 

I I 
r 

. 1 :  T h a t  included th-ywovlsion f o r  a special aopearance. i 
I *  

I Dean Chx-k ,  -f tlrllnk t h a t  o:jrl.:t: to be continsued, a f t e r  j r :I 

I 

I/ L 
I 

; %r. Dow2zorthfs motion. 
I 
I I 

I 

1 

1: 

I 
J ~ P ,  i"ilcko13sham, OugWi there t o  be a special appearance, i 

I 

! 
I 

J o r  m u s t  thcro a: nocesaity be a pi'ovislon f o r  special nppeop- 1 
I 

I '  

I 1 

!I 
H r .  l&it;cht31T. To get  t h i s  to a head, I u2:derstand t h a t  i 

I '  
I  t 

J dge Donwui*thta motion a a  amended. f. w motion %a ~ a i i a t i t u t o  
I 
I I 
1; his provis ion  far thaC past of the l a s t  pa~agroph c~mm~noing 1 
I I 

' %whsn t h ~  defense i s  suchs end ending with the words f18scis- I 
ii j 
1: ion on such dsfensergt It leaves in the grovitrion tha% no 
ii 

I 
I 

I% 

I 

8pecial appearance i a  necessary, i 

/I 

i 

I 

1 
I! 
I 1  

I 

Dean Cla~k. 1 changed the v~ording in 
1; ~1x3 i 
// 1 my s ~ b o t i t l - t o ,  n-nl Z oaid ,u l \~Pandmt may grcaenk*, and ao on. 'i 
I r 

I am not sure I will not h e  t o  change it 

to add thla: 

I 
i 

but I wAulslq 

"The Clling of such ob jscltlon shall con%titute,  

Mr, Wiokersharn, T h a t  i s  thepolnt* 



Mr. Ficbersham. In othsr words, you do not submit 

yourself t o  t he J z l r i s d i ~ t i o n  of L ~ B  court. 

FtfTjir. Olney. S should l i k e  t o  ask Dean Clark a que~l t lon 

which bears on t h i s  pofnt. Take the second sentence 09 Rule 

26. It says! "Every defense or objsckion in l a w  or face, 

2nd whether t o  the jurisdiction o r  in abatt~menk or bar, g o i q  

eo any matter s e t  fo r th  in the  complaint or comte~-c la im 

shall, sxaept as stated herefnSff and 80 on, "be made as sr 

defense in t h e  answer." \?by should i t  be i fmi te t i  bo mnCter 

tha t  a re tt e t  out in the eompleint o r  counter-claim? Eaerg 

rea l  defenrte ought to be s e t  out in the answer. Is that sat 

t he  t heoryY 

Dean Clark. I thou5;ht that was .?laat we were saglng. 

I do not; g a t  your poinl;, 

MP, GLaey. you limited i t  by saying "golag Lo any 

matter s e t  out; In the com;~laint or counter calimeH Should 

.ot those W O P ~ S  80 out? 

Dean Clark. Perhaps they shot83. 

&WBr. Olney. "Every defense or objection in point  o f  Xa- 

or Tact, and whether to the jurisdiction or in abatemen* or 

ba~',~shall, as sta ted  herein," and so on, lgbe made as a 

3efense In the answer,rr 

Dean Clark, gueas tbal .is a l l  rfght .  T do n o t  think 

bhey add nnythlag particularly, and they might ome out. 

Mitchell. Tales out "any mat ter  a8 t  f o r t h  in t;b 



eomplalnt: or aount er-claimH ? 

Mr. Olney. 'Mo, I woulrl b ~ i n g  I t  d o n  t o  th8 point I 

had in mind: " ~ s s r y  clefense or objection in polnk o f  law or 

fact, vshether. to the j u r i ~ i d i c t l o n  ar in abateneat or  bar, 

other tlmn the objection t Imt  Yn;he court has not aeacquired jurile 

Mr. l$itch@ZI (InterpolrSng). is coveredby @exasp* 

ae herein stakedH . 
D s a n C l a ~ k ~  Is there any danger, ZS you put tha t  in 

;LAL 02 made thahat change, i t  might. occur that there are, acoordu 

in& t o  MT. ~)onwarth'e motion, o t h e ~  matters of jurisdiction 

Chat are not inclubsd, and those, otheT3matters mus%cromha in i i 

samehwsre, because $uriadiot ibn  i s  a vesg wide term. , z 

I 

M r .  Olney. A1X I am scserkfng to d o  $9 t o  get in--701% 
,I ' 
1 

have, not only 13every dafenstsw, but you have fleverg defense 

OF objecttion." 

Daan CSwk* Yes. 

Olney. you say theymztert be in the anencslr. 

MF. Eiii%ch@?(JZTr "Bxoept as herein ~ ~ L a t e t ; . ~  

i:: a l l  r9glzt. 

:iir. PllltcheZ1. As 1 get  it now, before we submit any 

mution, you have atrSoken oui: the worda in HuZe 26, "g09ng 

%o any matter sst  forCh in the oomplaint or counter-olab 

and you have etrtcktsn out 



t h e  W O P ~ B ~  q l ~ o ~ n  t ho iisfera~% i s  suoh, &own t a  t;he worctrm 

3dtselsllort, oa such &efonrreB a ~ d  you have ckiangsd %be pest o f  

bhe las t  pnru:lraph %Q read, "The &@L%% aP su& motion shall 

const;l@uke a s-pnaial appear&aeenj and- ttrsn you have subeti- 

i:~x@e@ f o r  th is  lalst; w~agrngh, sxoept t;?-rtlC l t l s k  sa~lkenae? &ha% 
34% 

I j u s t  plend, Judge Dnnwarth*~l araaasal. l v i l 1  erta~~s/%ha% W@ 

JurisdPcLlon over ;,ha psraon the inr70caed$w8? 
5 

D Q R ~  Cl@3?ke I Ch%Zfli that  E3ho~~d be ~h&ng43&, ABC~ i f  

i s  the$ 8~nse)  a5 Che Ca3aitl;ee l: %dl% study this. L hi& 

that probably the filing o f  8 motisn %Zone shauld. be all C h a t  

cons2;itut;~a ~i ~ P ( ~ c % B %  &ppB&FanCE)r 1 %hi& *f;b f i l f ~ b l ;  a f  a 

aa$%oa an& a a a v ~ e ~ .  &a aba%~~an$=mI mean no% as a L ~ c b % o a %  @x- 

prrsas ion, but aimply to convey my Clzobtgk.0;--bofh should eon- 

s t l t u t e  a ~PBOILPI nppearaaars. 

OXney. 1s tMt by vay o f  ~ b ~ t  emeat;? 

00d9, 
i 
i 
1 

i 
1 

?&re Dodge* Nothin,; 18 ther@aftar submSGtdd 60 the dew I 
I 

aZsion o f  the, a o w t  i f  h5s position i s  ~ ~ a n g  as t a  his 

%hand and dsfend the elaas on appeal Qn t h s  j~ltrPsddctional 



BP. MltcheL1. Your. point  is t ha t  a properr se~Cenoe 
I 

should be puC i n  there %hat, %Ithaving oncle made the motion 

h@ has in m h d ,  l.le i s  at l i b e r t y  to go on and dofan4 w i t h o u t  

pr  e j ud2cing his po in%. 
1 '  

w I W e  Morgan. , In the Federal court that i s  -2 by de- ; 

 isi ion, ff he saves his exception, we are g oing; to have 

! another pule that bath exceptlane shraZl bs saved. So I t hi& ' ;I 
f; f 

; that w i l l  be cavere8, I 

f! 

j l  

1; 1 8 ~ .  Dodge. If you make any ref eroncs t o  s p ~ o i a l  appear- 
1 r " ano@ the f u l l  extent of it should S o  made pla2n, 1 

!: IJr. QZney. It soula  be aY advantage Co the ii 
I 

f f 

j: it i s  clearly stated %hat if a man aomes in and makes his obo i 
i i  

i; j e a t i an  t o  ths court Is jurisdfotian as t o  hk.;n personally, 
i 

:I 
as t o  the service of aummons, and ths objection i a  ! 

cavsrrul@d, and then goes on t o  answer ae h*1 should be r squired 
;: 
I; I 

ji Co do, that his anewer i s  not taken a.s a  waive^ o f  h l a  fSrst 
I, 

I 

" ob j ectf on, I 

;i ! 
I, I 

! 

I 

Mr. Hitohell. Ffeall,  that i s  agreea to)  b u t t h e  only 1 
j !  43 I I ': question &I whether i t  i s  not automatic under the decicrions, j 
11 

!I o~ whather i t  hacl t o  be &xprcsssly put i n t o  tht; eflea%. 
j i  
2: 
k I  

i 
il 
I: a 

!&pIrr ' ? D ~ n ~ o ~ + b h y ~  I t;hirnk t h o r e  i e  a dlverrrity o f  deoislan/s 
ii &s !; 

I 

il -of tha  oou~ks /wh@WI@r, when g@u h ~ v e  Lost, the crps@Sal 1 I 

ii ', J?B I 
I 
i 

:j , agpearanee mgry continu.e, whether you he7.e praabrved that. f 

$ 
f 
I 

@?P. Olney, i think we w i l L  all agree that a man rsho~l8; '~ ;  
I . I  



I 

not bs put the haxar8, %I he makes e speaisrl appsarsnce an8 

oves Co quash the fiummona and 1.1; ir-i btmled--put to the hazar8 

of sZthcr  t a k i n g  his chance on the cor~eotness of hi9 motion ! 
I 
I 

and iznvlnp, the  o rde r  aif t h e  court overruled on appeal, or el@ 

xfisx all.ovi'i9.ng the ud@-lent to go by defauX'bt against hhtnlr In 

some Statets he! is a$ in that posilion, and i t  2s no'b right. 

ur. Hofgan. Z thin31 about b . l f  kke States  pu2; him in 

the% posi'clon, I t h l a :  they are ~lghCr 

I&, 3 0 f i g 0 ,  14~12, I c?isagroo w i t h  that ,  

311r. Morgan, I know you do* 
V 

Dcnn Clarkr Of p c o ~ ; ~ s s ,  i r '  we go further, we might gat 

:. nto  appeals. 

.?!?* 28ilcrc;aa. 1% canriot do ~oar;y.t;lning on that, becpause the 

Svpreme Court o f  ,he Unlted. S t a t e s  m l a s  on th0. 

Blr. hlitcl1eX1. Qre we r e a a y t o  vote  on tha t  question? 

&, Uoagee bTh%ch qussCion? 

b f ~ .  Mitok*el%@ The atloption en substance of the rule, 

Dodge. 1 wanted t o  raise only one other gueet;ion: 

itthat has a mot3.bn for summary judgment go% t o  do a i t h  this? 
$ 1 
;! 

Dean Clark. k i # 1 1 ,  oeittain of these 
j ! 
'i ralae summarily, ~s a r a a k t ~ r  of f w o t ,  I 
I j ! 

I mary judgment i s  not ran am were So ;you h ~ v e  got to hvcb 
ii - i 
I I  i 

ehe exception, 
Ir 
I /  
I f  

i 
1 



Doan Clark. ye,, 

ERl%~hdLlr 62 43% @h@1@ 

oonsieC@n% s i t h  this  rule about putting in 81% answr. Bo 

Nix?* fjoc!Ieer Do you mcan the defendant, moves for B P2T 

judgpent without fixin?; axl answetrl 

MY. Nidtohellr We aernseCtle hebher any oxarp%fon of 

g m ~ a p y  j-cidL-snt; 1g aet~&@d  aft^^ we find whai; 'ch& @ yr 

ft j rmt  l e t @  the'dsfsnlgnt out. 

over ~ u b j @ ~ t  na't;%ar. 'P1kaC onn be cal led to %ha &Pttn%tlon o f  

the coupe arzgway. gor ff you call ft t o  'ihe attelation of 

the aourt tbPotsh & moBion t o  &ienirrr-r8r J suppose, you 



Cke compla-lnt does not; cox*%ftute a cause o f  aotion, how 

w 9 1 1  ;you do i L ?  

$f ~ ~ 8 a 2 ~ ~ f - ~ l 3 r  

Dean Clarlr, Then h f  yo11 w a n t  a preliminaryhearing, 

you a512 nalt: the. e o w t  for a prasllmlnary hearingr 

~ i t c h & l x .  On the queectbn o f  tbe aaoptlolz af i%~ibe 

86, in s~z!~stance, as c hang~dj  PI^. Infavor w e l l  say 

%hose appseed "nor" 

( A  vo te  was takes t h e  
motion acle unaz~&~u~l ly  
ad.~pt@dr ) i 

that tlm tsmn @augg@stlonfi might ba aor~sie2a~a&~%mo%ions slpd . -. 

suggerstlons in sugpo~k thereof*" The t t ~ r m  "suggd'q? l o w  ; 

w~rded ae a motion, stating the  grounds, Bbcr? 

Dean ClarkP A32 right; 

Prof. $undepXsmBi ??hat i s  in the m P & d l ~  of Rule @@* 





&IT* \Y%c'i.:a~,shm, ~FYf tMum~t  go* 

r l Dean Clarkt h e n  supqoae we strl et OLX% .the ovorde %%her 

those of valua o r  dm~age~" I 

*- 

f&. R:Zgk~raMm+ .1 think &hat ~ 3 ~ ~ 1 6  'be ~ ~ 3 . 1 ~  

&re ??organ. Fell,  20 g o ~ j  need that at all? 2h0 ~uxekt 

orddnurily pz?ooi&e thn t  by fa iL~~re  t o  an~wter-- 

Dean C L R P ~  ( ~ n t  ~ q m s ~ n g  . &a O T U ~ B L ~ .  t; hey B.IWR~B C~O. 

pretatilon without an$ ruler 

Bean Clark. A n d  you may r e n t e ~ I ? o ~  k h %  Prof. 31113er, 

of Northwestern B n l v ~ r a  lky, h%.s a ? on?, n r o f  oumd apt $el@, 

go.:% back ko  iihe anrZy drays, abuut a&illir~a%on by f a i l ~ ~ t ?  %@ 

E%emanc!. 

f T h i n  says ho s h a l l  by hils answer s e t  out 

his def  ease Co each cZtl lm in t!r8 aornglaint, admilttlng, &my- 

Irlp. \qick~:orsham. My on3.y ;~oinC 3-3 why r e  should make an 

ctxcspt ion of ailegnt f one oi" va2u.a and dnnlage f porn ally otrkep 

~ + ~ ~ u P P  6 ~ .  
*._ @%x - :-: e 

ilrir. Vglckarsk~am, T h a t  ~ s / ~ , i r n  question o f  d@.m%g@s 



Xpdr. @organ. I do nat knozT, f b t  f s  new t o  ma. 

b, Doble. :%at; that i n  the ancient a p u l t y  rulea, or 

wee t b t  put in the  new p~16er? 

&, 58or;gon. Ilh~ret are some sastm erayizig that the la Zle- 

doe8 no& anstmr, you uannot %rake judgment POP value aa& 

wsry aXlegal;ion en the oomplnint; be i;aken ~ F O  ~ ~ ~ L ~ ) B B B o .  Lt 

Ze a pmsly  s~~pttrfluoua proceed:ing, tze a ruler ft Just re- 

qxrirsa s Z i t t l e  more actfan by tlls cour t ,  

~ Q F ,  MX"dch%JX* ??sell, gg kt@ G%E&B I,a ~ 0 %  $s~Sksd the 

cour t  always ;.las- 

gr e Btjoble ( InS;erpo~ing),  F i l  
* ~ b b ~ b  W8 1ZB @$Ql%b Cf;#kS@8 

boldlng t h a t  c k s t  l e  a quset iot l  o f  oginLlon m d  not OP faol;, 

and 1 wonder i f  i t  could  :mve oropt  %:I in t f ta t  nay, 

Doan CJark. I &O not f i n d  that it; ~ O B B  baa%;* The neiate 

.to Hule 30 i n  Eiol;rk$ns ar wya, "A napr r u l e  itls*go%$ i3rassd on 

fhe En'ngllah arutltf ~a bat so d l f f  @?*@xi% from C praatioe 

&::a* the S n g l i ~ h  de&isiona voilZ be of  ramall bun~~$'crfit; to the 

gsetion of %has Equity rule as t o  t h e  answer8 that Xs wry 

shortl e.nil i t  tr&ya Gh@ h@fendmn-% m u ~ k  asgaap t a  hils answbsa 



NOW* a B to the oode pravisllon about admiaeioner . Thta New 

York provis ion,  a ncl %'be pravis  f on generally found in many 

@ode jurZsdiotlone is tbat the matertal allegation of d he 

complain% not oontr@varted by .t he anspver, a a c t  sa on, mua t 
F w- be tar  an for .the p u ~ p o k ~ s  o f  the litigationr 

rul-ct that t,h.e an80rexa mus% be reslponelw t o  the b i l l ,  and 

except  here thr, lwle that  the def endent ahall 

nelth-e.ar ei$m:.t nor. r epiy, he must replg to every allegct .- on# 
* 

ha .'ld act ~ ~ l r L l t  by anat answerring, but he ooula ba rsquired 

$0 2*nzwe? svr- al.lagh&lon of t l ~ e  billI ~&rha:?s this grew 

au$ tsT thatB 
7 

1V[p, Obey. Thut  m Z a  was responeivo t o  the idea %hat 

%he o r i g i r a l  bi?.J, 3.n Bqu?a:ky was in tho nakure, o f  b i l l  of 

anderr %hoe@ clrcumsl;ano~8 value o~ ight  not to be there. 

" t" 
A ,  ~%ioka?shn.  I T ~ ~ Q Y  that %hz-% aoonsidf;rat%on of 8 

biZ3.  ?n wg-~Plrlj%;r UR~EI* ~;~IOHG ~ ~ n d i t L o n a  W B B  thatI while be 

mula no* st&~lt at;hos allegahiu~:s by not amqsring- 

ZF Oln@y( Inte~goar I-). Let; me p?xt -Zt; this  war# i s  

tktare any reason why, i f  the a.efen&~.nt rcsfimea t 4 answeaer the 

gompl.a%r&, the plaint$ i f f  shculd xlkt h ~ v e  just  khe r e21sf ha j 
1 
I i 
\ 
i 
t 



asks for i n  :he complaint, wltho~xfz aanytking Tv.rt'ntlr* 

&;ire ;isorgan. You w;ul.d not go uo Tap as t o  say that 

darnaym of $?50,000. 

* * 
iiir, fi:'neyc i"lsiy no t  8 x 1 0 ~  it? 

1 2 ~ ~  j$~p?an. Wo cour*t vjoulc a l 3 . o ~  it* 

bye ; - : j&-c;~gj~~~.  g z . 8  ‘.- 7 ~ C C O ~ B ~  m ~ ~ t s  valuabZe as -k%.me goes 

on. (Lauglrt;er. ) 

7"7 7 .;re Qlney. g~12.1 he gome i n  and ansnor? 

; ft 2s a IX iv;lpsal practfco, i t  3.8 

unliw*$&,&ed  an^. musk ase@cs dlunages, i%nd We 0ug;ht not 

to changa that 

I+, Uob~et. T h a t  vrould r e s u l t  Sn allegations a f  absurd 

sentence, I move that, 1%' be stricken o~%+..#~avolm%nts 

o$h:.p t%x&n thane a# value tlnB damageg; men ?at &enb3a, sh&xJ 

Dean  lark, did you want o t&e out' 

#rr 3 %p;lanr $!&vermants 0 t h ~ ~  than those o f  value 
- - - 

- 
d~~.:n o, 11jt1211~ enie- :i)l.nii: bi? dern%:,d a&x~nlitt odeu  



Tdp. T;&ak~~s~hm~.  Y e  Would that  w i t  you# 
I 

I $  Dean CXa~kr Tan* 

Mrt MitahelZ. The E n g l i s h r u l e  doeg not Bay anything 
I 

I 

i about value, * am poelGive aboLzt value, but: I ~hou&& hem;- 
I1 
I /: take to atopt  a rule that would be an innovation. Tplca 
I' 

$ 

I/ only obj e@'cion is %hat; the nnewsr shs*ll be deernet3 sdtnitt@dr 
I 

Dean CZarkt Thle  i a  the Equity ~ ~ 1 8 '  

qPls. !bitchell* But; kh@y do not rq-  "vtrlut9r" 

I !/ dsuapge. Othsrwlsrj, ?hey may aag that the allegaGeona o f  I 

i j I 

jj damages may be t a k e ~ n a ~  admlCte& even in an un19q uidaG~d I 

I 

I <  
I t 

!I I 
'1 #$8S€$+ 
li 

7 ( 

1; #piTr ChorryI 1 0 ~  w~ioulcl augge~t t  lea. ing out; wvalue or"? 
i: 
I :  

:I I 

j l Dean Clark. 8u.; . o ~ a  we, put innslvom@nkrr aa t o C h e  I 

!! 
I 1 
I 

i t  I I jgiirr &%%ahell* T h a t  i s  two nmorat W O F ~ S ~  and I think it ! 

jl I 
it 

I/ 33BBn8 .ki%3 BBmB* 
l i  
! I  
11 Mr. Obey. Does Lt ~ t ~ ! ~ l X : f r  I khaitr The W~~OW% 

I l  

ji 
o f  dam$@ i s  the g ~ e % l o n  --the allegation 3.8 that tbw BU%I 

I 

!i 
w ~ a  d#a&lged in a personal injuqf a w e .  !I 

i %, Bobi a *  ~ n 3  that tho damage was ~ a u s e d  by the 
I, 

I 

'1 
1 defendant, That %a admitted, is it, not? 

/I : Dam Clark. mat i s  what f was t rygap;  t o  d.ifre~an%ia%c = I 
I! I! 

BF* Niif;oCstZ&. B:J the. amnunt? 



Dean Clartflk, Ygae 

p S  C X  sibbout this: "Avexments other than 

f0 .1;:1o~e t o  the amount sf dazmge* 

W$okapsM, That f s 8x1 rie;flC. 

bb, sodg@ You :x-esarve the gene raz denial* b 

I '1 

Dsan Clark, k'ea. have t h i ~  : &his is the place where ; 
i 

thin comes up2 Wow, on t h e  polnt  just suggssted as Lo %he 
I 
i eri:-called general  daniatle I have provided t h a t  they shou&-3 i 
I 

deny enci. and every ~allepatlon. I have not ca13sd i t  a 1 
I 

e ~ a l  denial. 0 ' -  course, in substance t h n t  l a  what it is. I ! 
I 

soy: " ~ s n i a l s  mag be specific B s n l a 1 ~  of distinct allega- 
1 I 

t ions a*l parag:*aphs o f  t h o  oomglaint, OF in propw cases, eta 
i 

is maiie in ipood Enfth, sta.-~wor, proper caseB, a e  pro- 
! I 

i 

vide6 in iiule 21, of eaoh and evepy allegation or paragraph 
i 1 
I 

o f  the complaint." 

Nowr, there has been, o f  cawae,  a good seal of dfscuse- 
' 

ion  as to t h e  use of the so-called gens ral denial. After I I 

I a l l ,  that is a label. I do not bee anything to be gainad by ; I 

maklng the aef endant use as many paragraphel o f  &enial, deny- 1 I 

ing paragraphs in the compla%nt, when he r.-ally wanta to 
I 

1 
deny t ) . ~ e m  aZ1, and 33; Beems t o  me tf-at that  l a  all this  does ' 

* I 
f he, 1s . oing  to deny everything be can do it under any 4 --" ! 

! 

S rule I know of, and th is  jus t  pro Ides  a ahort way o f  doing 
1 

! 



80.  as 1 r cad thccasee, the atbempt t o  t i e  down the 

defendant r ea l ly  Qoea not ge t  alzywhers. And If: he i s  going 

t o  make denfalz ,  he w i l l .  9s arn attempt to s e a r c h  his 

oonscienoe, an5 the court  mag t r y  t o  snforae ist, and really 

cannot, anl wf ll wazlte t ime.  1Blitlen I wag Zn Portland this 

-- 
summer I spoke about: th&mra rules, and Ralph King arrJ. other 

lav~gerra am% up and spa!re about this. And MF. H l n g  said, 

$g@Qfj;e, you are not, going t o  abolish %he @;ere pal deniaL8, 

and the i n w p r s  a l l  agreed t h a k  it would bs a fool ish thing 

to t r y  to do ate. 

NIs. Morgaars, The on- question I had on that  is that 

wh.@revr.r I heva practiced you co::ld put in 8 general denial ,  

and aauld deny anythin?: ._- i T  it was not litsrally t rue  in the 

mannsr ~1LX6$6dr notlo@ that the Conn@~%io~t rules a%- 

t3uapted t o  get away f ~ o m  that and provided that if t;hs pup- 
atatad 

pose was t o  deny merely the heuallf.oatlon, o z ~  $2 t h e  facts/ t 
were t m ~  with 

of the, ertsltatment sa f a r  as i t  was true and a deniaz of the 

r n l i f i c a t i o n ,  I do not h o w  how tlxat works in C ~ n n t ~ ~ t l ~ ~ t r  

f oowse,  we put in gene~al  denials in Mlnneso%a in my 

p ~ a o t i a e  when thsre, was no question %hat the Paots stated 

happened, but had not ha?ysned in juat that p a r t i o u l a r  way. 

And t h ~ ,  reclult atas that these at,temgta to get the glbsad%ng$ 



plaintiff' put sln everything he couW think; of, and then the 

i def ondant put %n a gsnoral denfnl+ I 

F 

f o r  a bill of particulars or makin6 the ccgnplalnt; more defin- ' 

t 
I 

;: iLe.  1% was a hang-over f rom t h o  old oom2non law pleradinga. 
L '  
1 

I 

In common Saw 9c t ions  the tradfeion or" *the actions at law 
I 

r 
gereisted, and th@y d l B  notadopt; FOP oommon l a p  pBeb&@BdSn(js 

i 
I 

c i  the concept of a b i l l  of equi ty,  such a s demanding a eatat- 
d 

l i  

I 

F 

; gor i ca l  ~ o p l y  t o  every allegation, 
I '  
11 

I 

I 
I 

;I MP. Bonworth, It is often dl. 'l ' ioult t;o make la speclfia : 
1% 
1; 
1 '  aen5.alwfthou.t making it ti nogatSve pregnmt. 
I 
I 

I 

I I I%?. hlor$anr I 

I 
I 

I 

I 

1; Air. D Q ~ Y O O T ) ~ ~ .  Fop that reason, a general denial i s  bet-  i 

I rule applicable t o  a l l  pleadings. 
1; 
I 

I' 
I 

I/ 
Dean Clark. :I$ is not neeeasary here. But I did it 

I 

i/ beoauae people might say,"k@&a @ugh% t o  f . ~ . ~ e  8ped.f f e d  d enfax* ! 
11 

Mr. Lernam. In my Sl;ate i n t  he rant fifteen gears we 
I j  

11 have had this requi~emmt as t o  gart;iaular allagzxklonrs, that 1 
;i 
1 you must answer each one, and if you arrk for the geyckoLogioatU /I 

F 
I !  

1 reaction, I tbinii t i s r o  i<nn be9n a rasidu* a f f eo t  in tying 
1; 
/ /  &own* 
I/ 
I: D s a ~  Clark. $his rcziaes a qutusstion that, I aisouqesd 
!I 



f ee l  strongly ~0W3Lncea that tho w&y pleadings a r e  now dem 

vexoped in o~ jurirrg~udaaras, go:: canno% auk by wag of 

pleading T i d e  paints o f  a d r n i s ~ i o n ~  x$ l a  hopeless t o  ex- 

pect it, because the judges a r e  nqt ~ o i n y :  to enfaroo the only 

penalty tha t  counts, 

waste of  time t o  t r y  

pens, however, that by starti 
. . : ure "swammy j u d g ~ ~ a n t "  we can do ju s t  kt bin&, 

1; h!organr Diascovery before trial will do fL. 
I 

1; 

3 Dean Cla~k, t ; Y @ l l ,  I am re fer r ing  Lo the whole matter 11 
1 '  

! o f  summary procedure, which does not have tho histozxy and 
If 
$ % 

I' . 
b~ck-gro~nd of  pleading^ generally. it seams .b mo there is - 

I 
I f 

/; less reason now t t o  worry about this if ~e have 
i: 
I. 

I I 

fl 
:I 

Hr.  Dobie. May 1 a.k thfs  question? y6u aounLenanoct : 
5 ;  
t i 

; i  here the aolnblnatlon o f  admissions and danlals. Some courts 
I j 
i I I 

5 hays said you oannot do t h a t .  
I I  

/ /  I 
i i  Dslan Clark. Yes .  / $ 

1 1  
i 

!I 

I 

ir 1 Par instancre, in a pernonal filjurg crag8 a I ! 
1 
IF i " man wanted t o  a d m i t  that the defendant wanerg a abrgoratlon il I 
I1 

I 

i' 

j i  and that be was in i L e  emp2ogr and deny evergthine; elscs, the 
1; I 

i t  e e e w  to me that 
I 

i 
rstatemermt;tl, you rnigh* i 

I 

i 
i 
i 
i 

trsubjl i 
1 

I 
1 
! 



1 want to ask , 
a Dean Clark Sf you cannot saoomplfeh evarythzng you can% by 1 

j requiring an answer t o  o f  the complaint. As + 

I: say, that would bo t o o  revolutiorlary f o r . o u r  purposes. But 

f w S l L  c a l l  a k k n t ~ o n  t o  thls, Dean Clark: I thfnk p g  th@ ' 

' way you have worded this in P B ~ G ~ P ~  to Rule 21 rn1gh-b be t e e n  1 j1 I I 

;: by the l jrofe~sion and miereaat You say, "or In p 
P 

> ;; r 
!! a s  prorride8 in Rule 8l.l Now, t h e r e  s r e  no $pop 
ti 

in Rule 2 1 r "  &%at you maan tl~ctre itam- /I t 

I &++. Nlgtcbell ( Interposing) . .  "gro9er cases. t t 
1 

I 

I 
2 

i: general denia l  it might be done. 
i 

I/ 
1, 

i/ Dean  lark. I think your r r r i t i c l s m  l a  aor~ect, EJhat 
I 

I ~ o a l l y  meant i s  "in proper crasaa*" 
I I' 

Mpr .Dodge. I do not eee >":by that  should be i n h e r e  and i 
I 

not anywhsre else. 
ij 
I 

d m  

ldr.  !:organ. rt is j u s t  t o  warn t he people, and he staye 
I // 

I 

$Rat  does not amount to anything anyhow. i 
il I: r 
! 

p Ilodg& If .the gsn *ral l lenfal  $8 abolished, you w i l l  i 
I! 
I; j i 
/ j  hslve the  a m a  a l l e g a t i o n r s p ~ a t e 8  ,ten t S m e a , m d  i t  involves 1 
8 I 

1 
I 
I 
I 

r fee ls  very w e l l  s a t i a f  ied. / 
1 
2 I 

I 
i 
! 

i 
1 
I 
i 

I i 



it is rn aevantags* 

gF. IIemann. I say there i s  a r<slclual advantage that 

that it wili also save timer 1 d o  not  think they ahould al: 

be admitted--but i t  should bs done oven if you say ul;ook oul 

f b ~  Rule 2l." 

laprrr MitohelZ. Tho only doubt I have i s  whether it i r r  

n o t  advisable %o put in thls Rule 27 something like w h a t  TVIrr 

Morgan eruggestetd, a ssatenoe artatin@ that o r  tha allegakiona 

in the aomplaint 8ome w e  admftted and some are not$ it mag 

be Ghat some of it i s  true, and he oould deny only the, pa- 

maindar, B @ ~ r r u s e  if you deny th@ whole thing, there i s  some 
L@ ,%& %$ -y 

untrutk  in its and the cons-&&%@tiouzr lawyer would thlnk of 

%hat l! 

NF. Idorgan. tlre uoed t o s e e  if v:e could not deny gen- 

ark. I w Z l l  t r y  to work t h a t  out;,but the gan- 

c i f i c n l l y  permitted in ConnacticuL. 

Edk* .Dobie. Are you against the abol i t ion  of the @;en- 
, %. 

era% &an%al'? 

Qsan Clark. Yee, very distinctly, because i t h i n k  i t  

 it^ a oluttering ua of another rule thst; does not mean any- 

thing. And Z say that w i t h  a l l  rospeot  to ILlinoirr lawyere, 

who Like t o  say, "Now, we slll be apeclliasU and s e t  up that 

part ,  and it doee not mean aaythfngr 

HP, MsFgarm. Do you know how that g%aliflqa%i~n a$' B b  
9 



r u l e  works in Conneckicut? Do %hay just slam in gsn. ral 

Dean Clark. General. d enials aro vsry fr~redy used t hero. 
I 

tWiir. Donworth, le i t  not true$ that  younlay c a l l  upon tb 
f '  

Mrr Morganr f th9nk discov@ry is theultimate way $0 gat 

i d l  Daoause otharwfsa a lav~yer never wants to 4iscloee any 

more than he can help, and the judge i s  t rying Q make hlsn diam 
I 

f 

Prof. Sunderland. That i3 t rue ,  T d o  not thfnk you get 
I 

i j 

i: far  w i t h  youar rcsguiremsnt of ~feneraL 8mial. 
t l  

.> - 11 
I ? c f ~ ~ i < B n r  I thank 1 :  does soma good* 
I j 
1 1  

; I  ar, ToLman. 2 8 ~ .  ChaZk.mnn, I would like, t o  c a l l * t h e  
11 
i i 
!i attention of thass gentlemen t o  the faot Chat in these s u p  i 

1 

ir 
;; gestions of local committees &nd msmbera of the bar which 
li 

i: :I acaompany th ls  rule, thoy all make %he unanimous rsquc?l~t for 6 
I 

I !  

I 

the abolition, or the dfecourag~ment;, a t  l%aa2;, of gensral [ 
I 

!i I 
'' dsnisrla, uhd a specific setting up o f  the defense, a e  ~ ~ F F B -  i 
r J  i 

ctuirea in gquluity Rule SO. I 1 
i 

- 1  
Alr. Olney. If tha t 2s the ease, I am infavor of it1 I 

i 

tha, three &;ateef / 
1 

.I Ghat Ibnow of?, Now, the bnlg t h b g  an t h a o t h s r  aide i s  1 il 



Dean Clark. you ought; to look at the caaes wb~re they 

g f ; p ~ g . ~ l ~  t o  snforoe %harule, and ft g f ~ e s  a nice ohance, f o r  

diZslCbrg proceedingcl. Now, thera is not any overwhe2mlng 

f-7 
s%atsment f ~ o m  local oomi'cteeer. &he?@ Zs only ons of these 

suggestions from lo:;al committees--when they think of' it 

they ~ u t  in oertaSn aff imat ive  recmendalons,  buk not maw 
I 

but; when ;you put in the reconstructtion I think you w921 find 
1, 

I: qui%ea good many. p~aotit5one-s~s ailZ obJeatr 
1 j 
1 

I: 
%IT. &emam. You hve, had no 8 i F f l c u 2 t g  with tkreplaintff: 

I s  

I 

being req12ired to plpa& in parsgraghs. Now, in my . j w l s d i c 8  1. *' 
i i  
+, 1 

I: I ,  ion, 14.13. aey they would be grca~nte td  by t he  defendant ob 
I no% 

!I 

$eatin:: t b n t  the glaintlff bad/complied w i t h  the ruls, that I 
I 
I 

" he must plead in pnragraghrs--more than there wouldof the 
I ,  

I 
'I: 

I plninWf ccmplalnine; tha t  Lhe deieendant hed not answered 
L 

: 
! 

in gn~agragh~. As hs.8 been suggested, you j ue t  c o d a  tax3 ; 
I i 

I your stanographar teitxs4, parczgraphx numbers X t o  XXj you I i 1 

oould jus t  say, ?Deny these paragraphs." I 
I b 

Dob2e. The Equf ty rule says avoiding general de- 
I 

1 

t 

niaM it does gPve some c:~untsnance to them, I 

Mr. Dodge. \T@ would not pernit  it in equi ty* \ 
I 

! 
I $  

gr, beman*, There 5,s a requirement of separake para- L 

i :I ! 
1; I 

I 

g~aghrr . I 
i I 

if 
t ! ! Trlr, y~organ*  hi^ r u ~ o  a-,plies to 'he Equity  lea* I 

1: i 

The E q u i t y  rule does not prohl 'o i t  genera3 



3eanClask. I t  is d i s t i n c t l y  snadmonition,As t o  the 

F U X ~  as t o  paragrp$~et, i r  a j u ~ i  going t o  throw a person 

out  for not pulstfng garagrSaphs, that rule as t o  paragsaphs, 

I o r  .that; whole seetian on the form of pleading Z d i d  not t ake 
I 

;; as rnandnto~y~ T h a ~  i s  a suggestion to the Bar as to how t;o 
1 

;I draw Z;ho9~ pl~aadlng~~,  I do not believe a judge w i 1 2  throw 
I 
,I : them out. ! 

1: I 

!&P* Morganr Ela may etrlke, the plsading f* 
/' g;lpvll.. Lemrxa. i t  ma7 open t5e d o o ~  for abjection. 
j /  

I 

pule on motlonv t o  strLke i s  stronyer' than 1 thin!;. I th in6  
I 

i t  is vary limited, 
I* 
jl 

4 i Xr. Tolman, cast night we put in t h i s  expression of 
z 

!' 

/ omitting a mre statemant of evidence, an6 hare we Leave i t  ! 
il 
I. I 1 

" out.  That i a  t o  say, i t  is 2x1 Rule 30, and we have not got I 1; 
I 

1 
I 

; t o  t h n t  yet,  But we did  a o t  last night on that ruls. 1 1 
On the general denial business, the gen- 

1: e ~ a Z  opbion of' lawyers about i t  is %hat, whlle i t ;  may not be 
i t  

1 

i necessary o~ deetlrable to r equL~e  ther defendant to go ah@#& . / ii 
I '  

; 

H 
I 
1 

! an8 answer or 6eng spea i f iaa l . ly  each cdllegatlon, we can accqm-1 
I 

I] i i 

i; ~ ~ l i s b  som~thlng t h n t  t v Z 3 . l  s q t l e ' y  the members o f  the bag 
ii '2ur I I ! % p ~ r ~ p ~ ~ l e  that $:snsx-si. 5 s  be ubolislled, and putting in 1 I! 
1(  

I! '.8L ~entence or t w o  along the l ine  oE Comecticut, ?,hat ~ r .  
i 

1 i 



' w i t h  any nJ lagat ian  you can ndmit part  op deny par t ,  but 
I 

they n~uat angwsr it alZ, and apecifioally admit p a r t  

that i s  t rue ,  an6 g e t  rid of the opening givetn a lawyer t o 

j: 
asny whole allegation, even thou.qh muah of it is truts, L ;  

I 
I $2 

1 mcroly becnunc t!rrra * n  soma l i t + l c  qaaliflcntion in that thd i  
I8 

i' 
il 6an derrg, f Lhln,- PJB van a c c a m p l i s h a o m t ~ t h i ~  along the i 

i 1 is 

!' 1: l l n e  of the Equity ruleg,whlch recommend avoiding general 
I i i 

I d a ~ l a l s  and tk~e ~ e c a m n d a t i o n  of the Bar Association and 
I 

I 
i ! the expe~isnce of many l a w ~ o r e ,  by puttin& somethZng o f  Lhat 

\ L 

I 

k2nd in* I iz:ill go so far na to say t M t  ~ h s y  skiould 'be 
; I i 

requared to deny  prr admlt svory apaoihf t o  allegation. But I 
I 

we all know that where an allegatiton i s  inaccu~ately etated . i 

and St gives us an sxcuse t o  deny %ha .rvh03-e thf+n&, we, ouejht j 
1 

I I 

not to be able to do that, Fa ought eo be able t o  accept ' 
i; b 

that  which would g o t  at the moat o f  it, 
t l  

for  it. 

1; Dean Clark. I ~ l m  w d l l . i n . 7  to ~ u t  in that: p ~ 0 ~ l 8 % 0 n *  
t l  

i/ M p ,  ~ o r ~ z a n .  I m o v e  tha t  that  be done. 

H r .  Bitchell ,  I would u a t h e ~  have I?!. Hcrgan s t a t e  i t - -  

I t h a t  CX+(~YI) h i m e  
w 

Er. M,rgnn. It is the rule of pracGlce in Connecticut 

I had in mindr I am nor prepared t o give tho;~hrarse- 

010~59~ but i t  l e  t o  the ef fec t  %hat in 8enying an a l lega t ion  

w h i a l z  13 made, utritb quaf l .aat lonsc the party denyfng nust . 



sgectf 'y those port ion8 o f  the allegations whioh ha raa23y 

den9e8 and admit the  oortfton--have, uau the r u l e  there,  Dean 

CJapk? 

Dean Clark, No, I have a r e f & ~ o n c e  to it, i t  i s  the 

the Conneeticut Praceics book, Saction 199, 

b. Blitchell. Can wte not loavs that  t o t h o  d r a f t i n g  

committee with the  recornendation that they try to draft gome- 

t h lng  along those, linse? 

I&, Olney. I move that that bo done* 

MP. EXorgan. I suoond the mation. 

Mr. !$itohell, Doea tha t  Snclude Rule 271 

Nfr.Olney. No. 

HP, ifolmm. should not Borne regar4 be given ~ l a o  t o  the 

cornelderation of Equity  Rule SO? 
4 I 

Dean Clark, Well, I t h i n k  i t  ought to be clear. Ae a 1 
1 

matt~r cS fact ,  I wanted to Zenva this expreeeion in* and I 
I 

I took it t h a t  ion men would leave, th is  ex- I 

1 

preeaian i n  

Edilr. Morgan. T h a t  18 right. 

Pnr. Mitahell. T h a t  l e  righG* 
I 

MP. Morgan. A cPsmial of evapy $ % @ ~ ~ f ; ~ ? i ) ~ - ~ . ~ & f  h.@ ]fine t o  

take out the qual if f cation, 1 run clatirjf %ad. I agrge wi+h 

Mr. Dodge t ha t  t h e m  l e  na uae o f  repcsgtllng. 

H r ,  ~ilftahelT~ All khose in favor w i l l  say "ayeH, those 



opposed "nc." 
I 

(The motton was unaxlZmously 
adopted. ) 

illr, \Vickorsham. In this r u l e  as t;o the pulwer, Rule 21, ; 
I ahould -thlnlr we' might insert, bcfore %he l a s t  rsetnkenae, 

I '  

In the fourth Line from the bottom, "Fasts which constftute , I 
i 

matters of defense shoula be stated plainly, omittlw any 
I 

3 

j I t 

I 

mere statemant of evidencesH that 18 substantially w h a t  you 

/ '  

j ! 
L ~ei6dper Pau mean a l r l r v p a t l v e  defense? 
1 

1 

I' 5 

Mr. W%ckcbrshm, No:: rnrsrelg a2 ' f imat ive  defenae, but 
jm 
t '  

:: facts con:. t l tut lng matters of def enset, 

Doan Clark. t h e  you fn mind this provision in the 
/L 

j; f i r s t  sentence of Rule 3 6 r  I think i t  is oovered there. 
I S  

; I 1 do not know G h a t  I ob j a c t  greatly t o  i n n e ~ t i n g  this, but 
i: 

I objsak t o  doing i t  over again. It i s  not 2x3 here* 

i Mr. xargan. I thlnk Rule 35 wilL take care o f  it. 

I 

I 

I 
1: 

MT. Wiobsrsham, But you have got  a grovisIon as to ths \ 

plaintiff in Rule 25, and that requires the complaint t o  con4 

t a i n  a short and plalls etatement o f  the grounds upon whRhioh 

*h6s courtb j u s i s d i o t l o n  depends, thus omletina; any mere 

statement of avidanca, 

l d r .  Mo~gan. ~Plhnt is the mntter w i t h  t h o  : i ret  aentencs ol" 
af R u l e  27, that the defendant by hfs answer khaX-1 s e t  out i x  

ahopt ~tnd s im* keraa h h  defense r" 



IrJiekersham. n~hall s e t  out in short and simple t e ~ m s  

the facts confitftuting h f a  defense o r  defensosrH 

P~of. Sunds~laf3.d.~ Yfs11, if your d e f  ens@ i s  a denial, 

sk~at are t h a  fac ts?  

i:'icl-:ersh&m, Well, of cournc.l, you could get an affir4 
I 

m:&ive defsnae, 1 

i 
I 

Dean e h r k .  VdeXl, why docja not the genoral Rule 35 
: I 

cover i t? @his J- really doe8 not mean anything t ; a y w q 9  as t h ~  i 
I 

aou~se of' deolsians on Stacts shows that 3% in just an uiimoni- ' I 

tion, and I put in the admonition at %be top  of' Rule 35. I 

I I 

Mit~heII~ Thera i~ a provlstlon 2x3 the Equity pule ! 

about "omikting mere evldenoeaU i 
! 
I 

h, Wrgan? You coula put %n.RomLtting mere svldenca," 
here, 

Mr. Mltchell* Yes, you coulcl aay/"omitting mare evf- 
1 

~:I$ckp;pahgm. 1\IN ti-?ov.;:ht vvaa th&C Rule 25 

~rpeeif ic pule ae t o  the co12t;errts o f  the complaint, and k~et 

217, dealing with Lhe --inawer- ought t o  ber as  spec i f ic  8 ru le  a8 

~ p .  Tolman. "mitt 2ng mere st ~tements of avidsnceB? 

iRIr. gltohtsl l .  i g L l l  you make a motion stating whe~e you 

think they oughk t o  go in in Rule 27. 



Ntr. Tfdickersham, Well, 1.t; -ouLd go in l ine 3, a f t e r  tXlai 

word "claimR asserted i n  tho  comn2aintR or l a t e r  on 2n the 

provlslone as t o  ansmor. I l a a v e  t h o t  to ths draftgag 

com&lAxa, xs a mcl.tar of style, but I should % B B F ] F ~  9 0 ~ -  

t h9~1:z - - " fac ts  Gonstltuting tl d6fenseS' ~ l h o ~ ~ ~  be 

s ta te&,  w i t t i n g  any mere statement of evidencer" 

I f 

h e  h e  thing you went In i a  Hornittins any I 

mere statement o eviderics." 

mr Ghsrryr Iar it not a question whethsr should 

be stated here, htaln Iiule 23 ,  QP on ly  onoe as a mabeer ::f 

arafting by the  s ty l e  committee? 

17icllarsham. T h a t  w l l l ,  be all r igh t .  

BIp. Cherry. That i s  a mattes t h a t  should be Left %O 

&@ 
k&bsk@& to g::t away from tbs A oxpreserioner a a  to the corn- 

p l a i n t  ustatemant :f Pacts conetituting a csusa of action", 

and In the answer astatamant of f a o t a  constituting a dtilaitzl 

OF daf  enso ." 
Che~Fy. Z am merely euggesting whether i t  shoux 

go fn each one of? thsaa, rules or be stated only once in 

Rule 36 and be Left t o  the, d ~ a i t l a g  omfl i t t ;eer 

Mp, j&k+kabellr Yell, %1C 5% fs sati&fact:-ry iue a ~ i l l  haT 
/ I  

8 0  undef~1~t00& that they w i l l  put %hat oxause in witha 

any mere a katsmegxb of the  evidence" bath tae to t h ~  anwer 



Ghap wE12 :>ut it in Ih le  95, a r  s c a t t ~ r  5% arelmd. 

F ~ P  e IAoTkine  T vmuld l i k e  t o  ask the tsssgor%eat alas r?_uee=, 

%tonl Tn b i g  &.raaft, ad" riule 27 ho Izne the wordan gavomnt3nk~ 

otbp than thaacs of value ar 6amagcsa wh%lzllch ils t h @ 2 ~ ~ v l 8 5 o n  

of gqa%l;y iiuXe 30. But %ki;hor?e Tallows is Equity k'ule 30 an 1 
i 

exoeptloa reatillng, "except: &a iaga:alnat: an inftiaL, iunat lc ,  or : 
I 

i other gors::n ma not undar p a ~ d Z a s c r h l p , ~  iwan%i 
I 

I a 
sd to ask w k ~ ~ ) t h f i ~ ~  he && that mdviaecllg"? 

k 

I 

advlaerdly, but: af2t;sr canelderaCion. I mtgbt sdiy that I have I I 

f L  that  I f '  you have irr t h i a  rcsstr%~.ction, 2% i s  tPol-xbCPZr% 
I 

1 

I 

@ i t  me=B thaG you g o t  4x3 Pr@v@ I 

I 



. why ~&culd be the: rule? 
1 

I&. &ickershnm, That should Ix the r u l e  on the theory 
/ ;  
' that the  guardian ~rd litem oup;hG not t o  be able t o  bind or 

I 

'' pp@judice the infant * s  rights. The infant; is a ward of the I 

I ' 

b 
! court and .he oourt ~ 2 3 . 5  look out for kllm, The gua~dian 
i j  +"; 

do the best  he can an8 trust the court, but he cannot 

Dean Clark. What basis sboula there be fo r  suelz a rule? i 
I 
3 

Mr. Wlokorclham. The basis is that  the  Infant; icr the 
I 

I! I 

! 
p a r d  of the  court and a mePe depuky of the coust could not; I 

1 

!I I i j 
:.greju&ics 1; t h e  duty of t h e  court  to protoct the ii.nf%nt. - 

1; 
I t  

1 Dean Clark. That is why the piovia ion ought not t o  bs 
I 

> I  I i /i 

Mr. \ifiokerehmn. You do not want to have the infant gP0- ! 

/i t o o t e d ?  
rl 

Dean Clark, No, 5 do not m e  why you shoulc! l n t e r f e ~ e  
!I 
~ i w i t h  getteng casee tr-led when the infant must be, adswatelg 
1 7  

i protected. s 
! 

$ 1  i 
1 

b, W%ok@rsham. The only kheol~g 28 that an a dux% o an 1: I ! 
I >  

I <  
j give ina::ructlons t o  hiet attorney, but that an infant o r  an I 11 
I s  

:I 
i inoompcstent, no t  belng of sound mind or f u l l  Cliacretion, 

I 

1 
! 2 I 

c a n n o t  give inr:truction, and bhcrefore aught not t o  he r e j u d  I 
i i  1 
I 

-8 by the ac t  %on o f  the, vioarious repreepentat ive. 
\ [  

I 
I 

1 
I 

I 



o r  applies only to an lnfmtg  i t  says "except as  againat bun 

Infant, lunatic, or othcxa person non cornpop and not under 

guardlanstiip. H Now, d o ~ s  thls suggestion reLate only t o  

infants not t~ndcr guardianship, o r  t o  t hwe others? 

MP. I)ublb. 1 tlzlnk the phase "not: under guard2anah4pe 
1 

l i m i t s  only !he other  persons. It i s  nbsolute as t o  the in- 
&& 

Pa:.t o r  lunatia, i f  they hmo a ;;ua~dian. 
R 

- > 

Ar, FJi tchel l ,  But I do not ~ o e  why t he ra  is any d i e -  

people, if there 28 not a g e n e ~ k l  guardian. I ao not, know 

w h s t  1% meann, 
I 

P I  

2 i ~ p w  *)OdgB. I thfa the  rights o f  these peo-gjle are cover4 
I 
I 

ed slaernhera tlmn under pleading* 1 

W 

I 

I 
I 
i K r .  Mgrgtm. l k  i s  a qusation of  substance. Ordfnarily, , 
! 

tba  court  ~ r C l l  not a l l o ; ~  them t o  bind the infanti 

77% 
Hpl, Mitch~XIr Are you ready t o  sad on iLule 2'71 

blr. Loftin.  Do we understand, XIrr Chiman, that the 1 

Bean Clark* Yeg. 

I 
hlilr, IAftin. I-t; should be in t h i a  r u l e  or some othe1? 1 

~ ~ 1 8  r 
F 

i 
Doan Clark,  I an i1o-b sure  what those requestrj mean* I j 

i 

have considspsd It ?-*& 7bZt =- . i view 1s &@aided upon f t r  1% 1 I 
i 
i 
I 
I 
I 



is a provision fop the protection of the fafant;, ard there 

1s a later provision for  the appointment o f  a g u a ~ d k n  rrrlaD ad 

litern. Now9 when I sm t o l d  Z;o give fur ther  considaretion, 
P 

does 3.t mean that  I reverse my daclsiton or not? 

1 
there  was a guardtan ad litam, any deoision he ma&@ skLould 

Dean Clltwk, yap,, 

A'%ia? Morgan. En pleadin;;? 

;fir, Wickeraham. I objec t  t o  that, 

Dean Clark. An infant, i pruperly reg~essnted under i 
the cars of th o o ~ t r  ktn~nd that  besag true, ww should not 

the  represen%atlve that does the work have the same power 

to bind h i m  as w i t h  adults? 

f5-'I~* R~eke~~ lh&m* Because he vmuld osntsubrt; with his 
4 

pr inc ipa l  an6 ta e, h i a  pr9neipalf~ instruotions. fn other 

wordrj, h l a  du ty  $? o sea in n general way aa t o  the infan%% 
f i  

interests, and he has no pmer to bind h lm,  beoause he can 

no* take instrucb%ans Pmgotzl t h e  infant,  

weer the contro l  o f  :.he oourt right along. 

Dean Clark. a l l  t h i s  %an@ ier %hut in any* case where 

thore is m infant i n  it;, you have t o  have every elngle 



allegat3.0~ o f  the complaint mproved, 

X P ~  VJickcrsMm. We a r e  familiar with that practf ce, and 

It gives r l s e  t o  no cnmplaint. 

Dean Clark. In cod@ prac%ica, we do not f%nB $hat. 

KP. Wickersham. But whethar it 1s code practiae o r  not, 

averybody knows that  a gu-ardlan cannot bind the infant. 

Dean Clark. you do not s in& my%k;hing In t h o  New York 

rules on pleading $0 klmt effect. 

14~.  Wickepsham. 1% i s  so well exrtablfahed in New Yapk 

th8.[;-- , 

j 
8'1 

h%xae f3Tktohsll (~nfberpoelng). &he rule 2s not a rule of ' : 
gle&&ing at all. I 

P&i, EiekersMm* It is a ruler of substantive Law* I 

Par, &'fSH'cel-j@lZe It fs 'rhe duty of the guaraian %o deny 

svsrythlng. The rlsult is, n s  a matter o r  g r & ~ t i 8 @ ,  that 

he al:-ays dosa deny. 
w 

MP. filgPganr Surely. 

M r .  lVickersham. I should be vsry mch surpriae8, if 

the matter i s  embodied %XI rul88 in tb vvarious coupta of New , 

York, a n d  it i s  so  wel l  aei;t%e& that 9n t&s 50 years that I 

have deal t  w i t h  it--.and I have been a ~ l p e a l a l  guardian-and , 

you h o w  v iha t  your duty l a .  In othe:r wordls, theore t ica l ly  

the court  takes care of it, an3 there many things which 
i L 

I 



b 

adult can do in i n s t r u c t i n  an attorney tha Infant 

@&n336'k d6s 
to 

h%r .  Eorgan. I was not  ... bjecting t o  -tho ~uls, but/l)ean 
t 

Clark 8 interpretation of it. %e s ~ i d  9t meant, certainly, 

th3. t  ho vaas bound. by ndlmfssions, @to., and forced t o  deny, , 

Dean Cla~k, ' o  you mean to say that a formal allega~ 

Cion, such as that the plaintiff i a  a corporation, must be 

proved insvory case against an fnfant? 

PJP. j7forg;an. 5: am not a w e  abouL thae particular one* 

NP. W i ~ k e ~ s h m ~  There 28 a statutory provis ion about 

EF.  onw worth. 1 thlnk L ~ ? e p r a c t i o e  i l s  t o  deny it, but 

no t  to be meticuloue about tha metf~od of praying it. As fa3 

as the pleadinr8 are ooncernnd, i t  is denied. 

F&pir, Pditchellr 7% i s  deniod because he puts  1.n la I 

na% 
denial, it ics/deniod becauae be does not admit i t r  

Hr. Olney. What about a guardian denylngsamethfng thnt  

he knows i s  perfectly- true? 

4 h V i r g i n i ~  some o f  t 

"The infant cannot m i v e  anythingl but 

n 
1 8 ~ ~  'b'Jickersham. A b t  is a general mle,beonuse, he, 

H i s  attorney or guard 
cannot speak for him3elf. 
his representative. 



blpi IColplar l a  there any dispute about that? 

~ p .  y;ickepsham* .I. understand that Dean C~ark W & ~ % E I  t o  

ohange that. 

]Ap. Tolman. Po, he was qpeakfng abrat his indfvfdual 

belie&+, 

Dean CZark. No, 5 do not, 

Kr. Dobie, Somebody 18 7olng t o  raise question. 

; J r ,  Loft;in. We are, general ly basin;; thi-;se, rules on %he 

Equity rules. Now, we omit somg2;hing t Z l a t  123 in the  Equity 

rule, and the question might arlse, Why did we Zeavs that ou% 

1 h e  Theae rules are going t o  have the Eoree 

of l a w  and. beoollle stsrtutelzl, and if you at&@ spesolf llasrllg 
no% 

that everything, that ie/denie& is admitbed, even agalnst the 

infa nt;, ape we not in ~n~ouble? 

Mr, 5oft;fn. If they have the fosee of law, then you 

might change the law. 

1V;r, IfIIStchelX. IVould it not be, better to take bha 

Equity language on thae and put it in and add EI littls to 

it, and. end the whole o o n t ~ o v ~ r a ~ ?  

Dean Clark. sup:ose, 80. I do not th ink  it make8 

much d3f f @%%no8 1, T h i s  car~iea a prov i s ion  in the rule 

that not sxiat ,  so far art E know, in all the  ooda, Stadetl 

You do not findl in any aode any requirement o f  this kind. 
I 

Mr. Wickeraham. Well, if yourneke that  point, ,.- I would 

in~srt in t he seventh i lne  from the bottom, after the-sprorfls 



fishall  be aeemed admit.&e6", the  word8 in Equity Rule? 30, 

"sxoept as ggainst an infant, lunaitc or other parson - rron 

cornpus - anc! not  undor gun~dfanshipr" 

Xpr  L o f t i n *  Do youmake that  a s - a m o t i o n ?  

$&re \Vioke~al~am~ Yes. 

IGrr Eo~Z;$EI~  5: second f t *  

Mr. MltoWPI. Is thsra any further discuasionT 

Olney. I wlZl f~uggeet that;$ ~ 5 t h  a l l  the experience 

that I have had, q u i t e  a nwaber of t h e e ,  and that wasr re- 

oently emphaalzed--I had t o  draw an. answer t o  a long and very 

discu~e?s tve and involved compla$nf-- 

EXr. F3t1Cohell. Doass Ghat rslat- to this  guarillanshig 

bualnesa? 

fgIr, FIIStchell. We have a mot ion pending in regard to 

Itnfancy .that would leke to dispose of r 

(A vote was thereupon taken, and 
the monbara exoept one voted Sn 
favor of the motion@) 

Mr. Ellitchell. NOW, is it something undtsr RuZe 27, 

Olne y? 

Olneyr Yee, Ruls 27. Aa I say, I b d  %o anower 

a long and very diaour~i%ve coml?laint. Z'he only way to ef- 

faatualPy put before the court the pos i t lon  o f  the defend- 

tan% was to t e l l  hi8 s to ry  affirma.tivaly. It could not be 

&one bymere  denial* It waa necessary t o  do that iln order 



t o  give the court an idea of' vhat the real f a c t s  W e P R *  And 

so  wa simply took tho be11 by the horns and maae the answer 

in t w o  parts, and in one X s e t  out affimnativelg the affir- 

mative defenses. 1% was a long a t o r g j  but t h e r e  they were,  

8t)t out VIBP:: Q B P B ~ U ~ ~ ~ ,  %o give the court  a quiok idea, But 

in orller to make double melasure, Z had to go t o  work and deny 

spea2f lcally evepy allegation of that complaint, an8 it took 

me several days to do it in that Fasbaon--although 1 think 

the aff lma t ive  answer shouLd have been tagen 2x1 itself as a 

den%al. 

Now, the propep ldea o f  plea8lngs is t o  present t o  the 

aour t  in advande a { rnal  statement of the posi t ion  o f  tha pw 

ties -o  tha t ,  they can be undhsristoo& an2, the court can g e t  an 

i d e a  of what they ape. Now, I hnve made this suggestion for 

your considera%ion, and I am not cer ta in  i t  i s  worth w h l b  

or mlght net involve aom f u r t h r  quel~t lon %hat I do not quit 

6 @ 8 :  

w 
//The anewer or  reply by wag. of traverse m q  not bs made in 

%srms of exprase d snirnl, but may be ma&@ by affimnative alle- 

g a t i o n ~  of fects  which, t o  the extent; t o  whlah they are Ln- 

conslateIlt with the &legations o? t h~ opposlng party, shall 

be taken t o  be m t3era$aX t , t he~eo f~"  

Mt?. Mftohell.  Can you continue the Beme thing i n t o  the 

answer by stating in k h e  last paragraph "8tsnying each and 

every allegation of the o ~ m ~ l . a i n c l n t , ~  



MP. OZney. I am not sure about tk~ae. 
:I 

1 H p ,  llobls r wosked fn  that case 

M r *  0 3 . n ~ ~ .  I dld I t both wars. 
not 

far,  l~lltchell. You ought/to be afraid, unless the r u b  

requires a spec;ificr denial paragraph by ga~agraph, apd that 

we have not  fnsfatssd an+ 
Nip. Lsm~um. You oould have denied each alls@;akf.onr 
Mr, Olney. It was 2m-passii:le t o  do tha t  in oonnotltlon 

w i t h  each parag~aph o f  th i s  cmplaifitr You h 6 t o  tell your 

s t o ~ y  as  B v~hole. 

Kip, $$-lt;chsll, Were you operstlnr- under a s e t  o f  rules 

that require& y a t o  speoifi-ally evory alLsgation in each 
'2 

par:., graph ' , 

Mr, Olney. No, but  every s g e c i f f c  allegation o f  the 

cornplaAnt, 

tZpir. MltchelZ. Now, we have pluch a rule &re$ that 18, 
I; 

ii i l  
as T understand y o u r  statement, you d i d  not have t o  go down 

,I 

1: 

paragraph by paragraph and review the al&egation. 

BIXL Olney, Wtsll,'you h:ve go t  Co 60 it, unXess you put 

in a general denial. 

Dean C%a~lf, The general dsnial, 1 unller~tsuld) s t i l l  

staye8 in? ' 

X;Ir. Olney. I $:now i% 818. 

&r. PIIitchellr That v~auld solva, your probl.em. 

I. Hr, Olney. I %Mnk the profession f a i l 8  to aggr~alate 

Ohat they c a n  put in a good denial. by way of af f i~mat iaa  



allegation. It may bs worth w h i l e  to c a l l  their ~ % t ~ @ n t Z o n  

to it, becnuso, i f  t;!iat p r a c t l c e  I s  followed i.1; w f l l  cxear up 

a gaud many abaurd plaadlngs. 
.b 

Prof. m Sundetrlarrd. In Eichigan, we have a mle that 

wh~hora, %he defeniiant in sup.2ort of his denial r e l i e s  upon an 

affirmative s e t  of facts, hts must BBG tfiem UP;' 

Mr. Morgan. That makea h i m  pleading hla svidence. 

tha t  s i tua t ion  ier reeplred and oert slinly glves notice . 
~ I P .  OLneg. YOU take the average answers if it is aC 

all complicated, w i t h  the deetire on the part of the deienClant 

attorney to avoid-- 

?& * 1Vlorp;an ( Xnt e rp  *:s ing) , Argumentat ivdl denials. 

&. Olney. No, nut argu:zentative denials, but sr nega* 

t i v a  pregnant--th@ court can x+ ead .that answer, and he oannob 

Cell f o r  tho  l i f e  of h2m what i t  8s a l l  about. There are a 

l o t  of  denilals in there, but it would take h l m  a long t f m e  

t;o deternine what is denied. But f f  the answer t e l l s  Ghs 

defendant s story a fELmat i ve l y ,  i t  ia~ going t o  presont a 

much b a ~ t t e ~  picture t o  the c o u r t  that tries the cas@r 

ftlr. Wickersham. I have alwag~ bsenaccuatornsd t o  do 

that--aftor res :onding to the allegation, then set f o r t h  the 

story of the defendant, whe~e l t  i s  desirable to g e t  the wh611 

e t o r y  before the court ,  a s  a separate defense. 

W. Olnsyr WelL, th i s  was jusk a suggestion, and I 



think the suggestPon had batter  be withdrawn. 

Bkilr .  EIltchelL. Ape3 ~ e r e a d y t h c s n  t o  vote on Rule 271 

A11 in favor of %he adoption a f  the r u l e  aa modified vf X I  

ssvg "ayeG$ those 0?~08(3a jfn~,fT 

( A  vote was taken and the  ru le  
wae unanimously adopted. ) 

Dean Clarkr 1- 1, in palgsing on the point we have 

8iacuer~s8, point; o ~ z t  tha2; in d h i  - rule Rule 21 provides 

sneoilficaXly on the m a t t o r  o f  @onsent ot? rs, rsons qmler die- 

Hr, Wickershslm. How do you mean-~paclal. authoriga- 

t i o n  f o r  what? 

Dean Clark. Por consent by the guardian QP next 

f~Crletn&, wfth t he consent o f  the judge. 

1 8 ~ .  kxargan. If the~e f s  an order of the ju8ge, then 

there is no oacaalon f u r  that. 

Dean Clark, Express authori ty  TOP what we haoe now 

&&ken aways 

P *  a *  No. 

Mr. JifitchaPZ. Now, wa are ctom t o  Rule 28. 

M r .  Doage. Za there any p rov i s ion  i n t h s s ~  rules 

f o r  penaZieing the violation thoreof? yha.t; hslppens i f  a 

plaintiff Piles a pro l ix  com~lalnt, manifestly not; complying 

with the rulaa? 

Dean CZark. Thme 18 a certain provision fop defal.tXt 
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s 

fop not doing things on t ime $he provisiollefor mfstakss 

In pleadfag Lare c o v ~ r e d  only by the rnotlon t o  oorrec t ,  vJhich 

I think is &2,1e 37* 2nd you kf 31 notf ae rwhen we g e t  there 

tha t  that i s  of a vary Limited soape. 

&, 8odge. VJ4311, the C C O U F ~  mugt haw au thor i ty  to nona 

Dean Clark. P o s s l ; ~ Z y  ws hcd bet ter  take tbat up when 

we get to Bule 37. 

f i r ~ C  sentttnos, "The answer must s t a t e  nay counterclaim arts- 
but 

ing out of the %rovnsa@%ionrfi I hate that word,/if you do 

not leave it th&tre 115~nnt  t o  make it as broad srs p o ~ ~ t l b l a .  

Dean Cla~k. This l e  a compulsory of the 

$2~. Dob48. yes, \Veil, that 98 not so bad. 

fln tho saoond line of nulr! 28, Tkuxb do you mean by %he 
c l a b  i a  deemed 4 

/ to  bo walve8" unletla it a t a t e s  any cLalm arfa- 
A 9 

ing  out of %ha t:%aneaotisn. !That clo you rnean4gy that? 

Dean Clark, wantrid t o suggecrt: the two.olternativcslr. 

%om$ In the other bracksk-8 i t  sags sarising out of tha 
i&p. \qlSoke~aba* 

a& and aceur~aneas," 

Dean CLark. Yes, I m ~ a n t  them a s  t w o  altsma%ives 



actions3 and ~ocourrencese8 was not eure,alX of %huge 

ehlnga added very muoh, and I pwk in the two alternatives * 

V J k m ~ a t  this requirement; of compu~ory.filing is adcpted 5% 

1s usual to have bhe tern !Itranea~tlon.~ I do noh like, 

that muob better.  

k. VBlokersham. 1 d o  no t  e i the r .  I l ike  ucauee of 

actionH muah batter* 

Dean ~ l a r l r /  "Cauars of act ionH w i l l  not; do It. This 

is broader .th: n anybody's eoncctptioll of Hcause of' ao t i oaeW 

8 2 ~ .  W$.okershmr Rut now gou are sayilng that de- 

f endant :n a f.a~muit Xoeea the counter r igkt  o f  action 

against the plaint iff  if her doea no t  plead it, i f  t 

cowkapclaim arlsetl out o f  sithar tho txnnserck%csn which is. 

tha subject of the aceion, or out of a c t s  and aocurrarnces 

whichare the subject lrratter of the action. 

1 8  h e  Doas not the sscond clause there 

moire n dis t i .nc t ion  betwsen thnk sort of easehad the oounta: 

eX&fm which may be tlns auSJeot of .an inaewndent &ot;ionl 

blpe Wickeraham. Yes ,  but that 58 ~olun*c*~y* 

~ 2 .  v J % ~ k a r g b m .  That i s  voluntary, but I am @ p e e a k -  

ing of this provision which ends a l l  rlgbt of ta man to a 



1 ;  

I 

I 1-3 
I & *  lAdtohel2. I d o  not 80 reaa i%* Ikm next sen- ' 

I 

,! tence is if i t ;  is kh~subjsbt of an independent act ion Jbt may 

I 
I 

Dean Clark. me explain* I think Mr. WLake~sham 
I ,  1 

1' i s  correct in saying that be doee not l i k e  it;. Some of the 1 
! 

/ /  i 
1. codes provide thaS, 2f you do not file oounte~claLms arising : 
11 
/ I  I 

[' @ ouC of t h ~  affairHc you lose ft, an that  is what is attempq- 

1 ed the 88l'lt6EI~@e 
il 

i 
1 I 

i! i[ 
l r  Mr. Olney, Ybu. t n k o  i-hr? caan of a rjet-off + 

; ! 
i ! Dean Clark. The SLatos are  CalifornSa, d ~ q u i t y  90, on the 

tma, Nevada, and Utah, Now, other codes try 
j! A 
;! p e n a l t y o n  it. Other codes provide that i f t h ~  diefendant 
1: ! 
i i  fails t o  s e t  up such n oount;csrclaim k * ~  oannot recover coot-- 
/ /  1 

1 Indiana, Ohla, 8klahoma undl ivyoming. I 
! 

! 

1 I 4  z 

By. Wiokersham. \Tell, do you undejrstdnd %ha% under ! 
I 

i; that; Equity ru le  if the defendant docs8 not sst  up t h a t  aounteq- 
jl I 
1, olaim, he i s  barrod fo~evetrf rorn suing on i%? I do not sro 1 
~i i 
j! underatand 2 t .  It duos not say g a r  
:I 
i i  

11 h lr ,  Dobis. Zt sago "must." 
1 

;i 
il ?+fr. Wickeraham. 1 knowit Bays f l ~ e t "  but there ie 
f 

no penalty. 
If 

I 

I! 
I! M r .  Olney, That is %be r u l e  in ovmy jurisdicti>9nt 
I /  
11 

I 
i 

I! . 

I /  
i 
i 



You taPe the case 09 a sat-off, and of course set-off comes 

under the same thing, 

Dean Clark. The n t l e  Sn some code8 reatla 8 ?kVeuery 

counte~claim shall be s e t  up or? ber deemed abandonedr" I thin 

that rule should be amended. There f t r  a long 8kzmg~ of Fed- 

ara% @$tat ions, 

&IF. Dobis. Not $upreme Caurt oaeB r 

bk. Morgan. The rule does not eay "or may bs CLsemed 

b e .  \Viokersbam. No, it; does not say "may be &@erne& 

abandoned." It eaya must state  in short and simple formr 

Now, t h r z C  9s rather directed to %he l o r n  o f  the statc3ment +bkm 

the proq4aion that the countsrolaim may be InserCed. 

Dean Clark. I think &hare 1s a Supreme Cawt  *here 
II' 

1~4 the cam a$ the Amsricnn Exohanpy of  New Yark. 

&TP+ Donwarthy. I viauld ZfE-8 to ask whether that i e  no 

opposed t o  t h a  laoa hare--far instanca~, a pkqlreioian sues for 

professional aervicas, and the defendant claims malpractice, 

and i t  1% t r i a d  ou* In a cstun%e~clailrz An that suit .  

FJr. Wioket~r~ham* Yap, 9 would bo in favor of tnklng 

tha  f i r s t  alternative in bracketsfl(&rising out of th@ t r a n ~ ~ c  

Ion vvhlch ils the 'aubjeat m a e t e ~  o f  the action)." I w~llaJr"; 

be in favor of that. Rut I was wondering how far 

rule h46 been construed. The Equity doe8 not seemCo 
A 



t;'iz&a. > 

MT. Uoble. ley I i n t b ~ ~ ~ z p t  you? Thers a r e  Suprenit 

ii 
i my statement La that these must bo a e t  up in the answer or 1 

1 
$1  w i l l  be d e ~ z e d  sb:ndoned nnLi cannot be s e t  up in a subs@- 

I ,  \ 
$1  

I !I 
i; 

1 rjuenk a=%%. Tho word fltrsnanction *mu:.t be given e broad 1 li I 

!i mtsanl.ng. 
I I 

I 

!I 

HP,, i;J$ckepshnae I would not; o i ~ j e a t  if it "apisini; :I I 
I, L 

out of the tr3ansac%t;ion." 
!I 

I! 
ti Z . ~ F .  Bitchal l .  ~ o u r n a k e  a m o t Z o n t o  accept one of 1 i 
II ! 
I/ these altarnativae? 

I jl 
!I \vkOlqc+pahame Of Course, I l ike  "~auae of ~ P M - Q ~ "  ' il 

I[ I 
k /j better, 
I 

I[ 
i j I/ Doan CL~PIX. "Cause of action" woula not answer at 1 
t j  

I 

ii 
a l l .  Now, as to the altarnatlve, would sag that  they are 

! ! 
ii 

suppoasd to have the same, siga.lflcance. qt, ft" just a gn@g* 'J, 

I 

!i 

t i o n  of tyylng $0 improve on the word " t ~ a n ~ ~ ~ t i o * , " ~ @  t o  

I/ 
13t 

styu.bg 5%.  i r & ~  put in  n ncyi ph:.as@V 
I 
1 11 

I! p Dobfe. lgay I. $kts?  his is %r. ~ust*o@ 
1 

jl 
Butherland, not uobie r 

Il 
if 
11 



is a word --._I____ o$-.fleri3le _ _ mehinlngl ilt may 

W a e s r i e s  o f  rnstny oocuprences, de3endttn.g not so muoh upon 

the wsslkness of t h e i r  connsction, 'uul upon t h e i r  re la t  ionshiga 

T h a t  i d  from 270 U.S. Ei925g %he quotagLon 9e on page 690r 

Mr. l!organr 1s not Htransnotfonu a. i lexi5le word 

riihich means tr?anaaction? (Laughter.) 

Edr, soblee WeWell, they b v o  u t  1ea~Z;  given it n mucrh 

bleoaaer meanlng than the New Pork c o u ~ t s  

Mr. fgorgw* Very mueh so. 

I@. Wioke~erhm.  If that '  is the word used fn the E q y i t  

rule, I think i t  mighe be w e l l  t o  follow i t *  

h l r ,  F$,litohtsll, No, we arcs l1m;miting %t. 

Dean Clark. You mean sxtending i C .  

E T x b  Lemann. 1 should think extending It* 

&Ire &lorean. HSubjeot matter" l a  cmothe~ thing that has 

been fought over. 

;dr. Lemann. It; has been 01. w i l l  be f ough& over. 

P a n  has been i"ought over on joinder and 

ccsmlem?s%w w* 

prof, Sunderrland. "Subjeot mattar" and not vsubjeat*fl 

NF, Olney. Gentlaman, WB have the x%kl@ and a very 

broad concttruotion put upon it by ths Supreme Cout?t* Wky 

ahanga the ru le  undsp Chose aircumstancdel 

Mr, \Tlliokershem. 1 move to aacept the first alter- 

nat ive , . 
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jdr* ;z;opsan. I second ,.he motion* 

Mv. ~tltche3.1, A11 i n  favor of octceptlng t h ~  phrase 

Htranunction which isH w i l l  say "ayeH$ those oppoucii "no." 

( A  vote was taken and the mo~fon 
was unanimously adopt ad ) 

, Dean Clark. Now, I&?. Dabie, do you want to maim a 

eJpe Dbbiea go, J w i l x  withd~aw that. 

lap* OJney. NOW, where there a r e o u u n t e r o l a w  

sr man 28 requi red  Lo prqsent, should they be excepted from 

t h e  counte claims o f  nrhlch the, cour t  would have ~ ~ i g i n a l  

ju r i sd f  c t i o n ?  

~ar.:;un. You I7avs that la tar*  

~ p .  I)~dgs. That $8 Rule 29. 

Mr, Olneyr Then it ought t o g o  inhere .  

Dean Clark. Now, I was consideria3 28 and Rule 

29 togetbor ,  and Rule 28 g o t o  very cumbersome. O O U ~ ~  

be in &Ie 28, except that tb r s  l a  Lot in 28 alto* 

gether. 

18~ .  Olneg. The only suggaetion 1 lnad to make was 

this  u%s annwer should a t s t @  any countercla%m arlofng 

out of $;he transact Ian which is the subject mattar of the 

act ion and wit;hil.n t h e  jur isCLZetlon c l  the aourt." %hat 18 

&IF Sir. ~ $ ~ k ~ r s h ~ ~ (  ~ n t ~ ~ p o ~ i n g ) .  I do not think that 



Il.8 neoesaarp under the authorities.  1 w a s  t roubled  about 

that;, I hrd n u ss - t?on  abr?!lt $2-at, me' h c3 it looke~a inLo 

vsry ae ra fu l ly ,  2nd  I t r l a d  to Pfncl  how far the  deaisfone haw 

gone i n  ~lustafnini;  jurrsi; 1o.t Ion wllcre' there i a  J ~ r 1 ~ d i c t ; i o n  

o f  , the or ig ina l  s u i t  of $:he counterclnlm, even bri~xtlw; In 

th i rd  parties,  a a  betweenthe defondan% and the third party, 

6 6 they wnuld not  have ju r i sd ic t ion  o f  that cause of action 

Mr, Olney. Well, if the cour t  cango ahead r f t h  it, 

1% i s  a thing which I am suggesting is not neaerssarJr. 

D & Q ~  Clark, Yes, your suggestion is baaed on Rule 

29. Rule 29 I s  based on t he  i d e a  that you do not need orig- 

i n a l  JurfsdPction. 

MP. OZney, !@hen my auy~estlon 2s not valid* 

I&. Dobier In those c o t t o . .  cnses they held that 1% 

vaa n o t  neoeasarg that  original jurisdiction shoula appear a B  

$0 a compuJsory c.~unterclaim. 

Mr. Donworth. Thai: is  the s m e  anse--in 279 U,S. 

I&?. 30bfe, peg, that i s  the sstme case, Fdoare vs. 

Cottan Exchanga, 270 U.S, Would you like, to aes that oase* 

P ~ P ,  ~ o ~ , ~ : v a r t h .  Roe 

Eifp. Olney. Ths expression t b t  the ercountarolaim i s  

deemed waived is not reaLlg aacurah. The counterclaim l a  

repllly barred Sn that case. 

Dean Clark, Y@se 



i t I s  not  ra lved;  it i s  barred. 

Do you not th9nk that should ba 

Supreme G o w t  has held as  to - 

~ g u i t g  hie 30-4% doe3 not even say HusaioedH there; 

merely sage the countt;erclaim must state3 , I t  does not saya 1 
b82 

word about w a  l v e r ,  or or angth;hlw else, and then I 

i I 
! 

they have gone on and held that, in the absence of aaflhing; . 

the clalm had to be sued on again* 

mr Olneg. But Justioe Sutberland used the, expre~8-j 

ion Hbarrsdu 
5 

M r .  MitcrhalZ. Maybe he did, but I t h l a  the Equity ; I 

Rule  upon which that decis lon  19 b ~ e e d  dqes not say a word 
1 

j 
I 

a ~ o u t  waiver or bar. i 
M r .  OSney. Fu3ther than that,  i t  was not neaesaary 1 

I 
I 

t o  put nn express provision in$ m t  if any i s  in I should 1 
h w d  1 

think that  i t  gnhould b e H W , "  an& not gwaive&.8 
I 

i 
I 1 

l3sern Clark. 1 thfnk i t  should t ) ~  " O f  oou~aeb 
in I 

I 
i 

I do not auppeee ybu rtt~lly need %%/now that the  curt Ma 1 
i 

sloken, but it seems to mo that, n o  the oourt has spoken, 
\ I 

it i s  well to t e l l  lawgars about it,so that tlrey cia not have: i 

1 

you would not say 



&, Lsaann. No, T say, "is barred." 

I>* , L I Q ~ W ~  p t k l .  5?%thout talking about what 2e already 

gono over, i a  it unLierstood that  tfls def ontiant can m e n d  his 

answer? 

fdr. Donworth. This bar or waiver does no2; take eP- 

Psot w t i l . t h e  thing is merged. i n  judgmcanlj an8 as long as 

he can amend, that %&all rfgbt* 

%an Clark. Yes, that is stated in the amendment see 

t ion ,  and it is trtaed l a t e r  heye, fiver i lnes  frore the battom. 

"'hd the cour t  may al low the am=n?mant of ~n answer to in- 

a l ~ d a  a countercl .nlm upon sut.:h terms as it shall &@am f i t ."  

Mr, Wiobersharn. T; do not  understand this l a s t  part. 

You havet g a t  that  the anolwer musk s2;ats in a counterclaim; 

and then it says down below "$he rfght whiah is sought t o  bo 

enf)foed by the countel?clairn may be one acquirafl by the defBnd 

ant, or arising or m'cwf~, after t he commenaement of the 

plalnkiff*~ action and a t  any tlme before final judgment 'e, 

d& M 
sn%@retdijp may allow  the^ &mendmen% of an anewer to A 

inaZude a comterolaZn upon s u c h i s m a  as it shaL3 deem f L t j  
u' 

prlvided G h a t  it may dlamiss a co;fnterc~aim whioh was g ~ f p I l ~ f 3  

by the d.&%ndant, ar arose or  matu~ed after the cormner~cemsnt 

of the plaZntiff re  ~ c t i o n ,  if? i t  ~tba'l  find that the derendhln 

seeks to prdrrs the  counterclaim f o r  the -?urgeera, OP hasassiap~ 

the  plaintiff and delsylng h2s action. The c o w %  m y  a t  it8 
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8i~cretisn Q P ~ ~ P  a ~3 evdranek ufbi cuun%er°elartm whiich csuIbCE be 

mdle the subject o f  an indeaendefnt actfan or a separate 

u n t i l  the aepnd j u d g E t 2 ~  a l l  t r la l  of-g-~l 

Dean C l a ~ k ,  :\%~tch one that? you shlg the 

n Dean Clarkr $hat is one a:i to whioh there is a good 

aaal of complica~lon$ 

&?e Wlckersbm, Yes 

Dean CZark. 8ome of the rulan are res t r lot ;ednnd some 

rules make the poin t  of' tlme the t l m e  o f  t h f P  arising of' 

plaintiff's alsr%mtm, whtch thrower it away baolr. h t  we have 
. . 

t r i e d  t o  do I s ,  f i r s t ,  t o  provide a definite, rule  t o  a volcP 

question, and second, to provfde pretty free rules Tor plead- 

Ing and y e t  to a3.10~ t1:o oour t  t o  prevel~t any-- 

Mr, Wlabersham. I do not  object to %%* 

Mr. aobie. 19 no* -2he code pov ie r i on  that a covltrac% 

$8 a contraot, and t h e m  I t  oannot arise$ ae t o  t h o  other, 

i t  oan iarleca. I think that i s  the ganeral p ~ ~ ~ l f i i o n ~  X 

think there are aaeee that wag. AnCt suae of them say that 

is the idea--that I may be suing you t o  keep you from golnl?; 

out; a1.d buying a ola3.m againat me. 

&IF. Nlltcbell. You have a motion, Mr. WSokerekam? 



WhaC i~ yaw motion? 

%r. Wickersham. T h a t  accept 1%. 

Nir. Olney I would l i l r s  to g e t  onc charget in lang- 

uage whlcb I t h i n k  is  ikportant. As th f s  f i r a t  scnlsncle 

r ends it sags r %av. s t a t e  any counterclaim which may be tho 

subject of an 1nder;endent setion, r-4 i a  within the juus&d$ct 

i o n  of' the cou r t ,  in accordance t ; l t h  tho p~ovisions o f  Rule 

29,1f PJ~Y:, It; i n  no t  within the j w i s d i c t i o n  af the court 

In aocordance w i t h  the rulee, but it may bs "ln accordancre 

s i L h  the provf~l ions  of Rule 29, a counterolaim a~hich 2s w i t h -  

in the ~u~lr?CL:.ckion of the a o ~ t . ~  

IPjBm C1a2k1 Yes, I guesa we w i l l .  transpo~e that. 

LIP. MStohe3.1, V f e  s i T 1  %rana;jose that;* 

Egr, Olney* Also Zn the nexy sentence it says, "Such 

counttsrcla3.m lmshall include any clafm," etcl Now, that w o ~ d  

%haLIH should. be ??mayfi, by a21 meann, becau~le yau have got  

in them cases in which it is not  mandtltorg Lo preeent t h e  

counter cZa%m. 

Dean Clark* aPraid hat 1 s  ths fault af  my sxpressa 

%on, VhaL T mmnt 19 t h n t  khe term Hoountorcla931m1t sh&lX in- 

01ude @ '' I t hought we oughb Lo 
4 

hQve a def in i t iona l  B C@%~.OXL~  This i s  a deffnlt ion.  We had 

a l i & t l e  discussion about that, whether we sani;ed%o have 

tbs f o m a l i t y ,  even, of the appearance of a s f a t u t e  whiah 



w:uld have, first, a secfxlon on def ini t ions ,  stnd so on$ and 

8 0  i: have put in such definitions as came up along %h~ough 

rulesin th i s  T h i s  i~ a def in i t ion .  

b. Ohey. But al.1 that is required i s  tochange 

"shrill" t o  "may, " 
Dean Clarkr That is a l l  r ight .  

Mr. OZney. Down toward the bottom of .the page you 

say "The r lght which i s  sought to be enforoedg* by the counter 

c l a b  m y  be one." Should that not be put more strongly-- 

# tha t  the rlghks which may be enfrorced shall include those" * 

Dean Clark. I shoula think that 59 a l l  right. 

eun not quite clear that 1% is any 8ifferemk. 1: should think 

you way you put i t  i s  a l l  right. f am not sure w h y  you P s e l  

%hat t h o  ohange i s  ncesaary. Is not  either way the same 

t h ing ,  except that you thfnk f t shoula  b a  mcde in t he plural? 

M r .  Obeyr  \"dell, you put it in Lhe singular, when 

t h e ~ e  may be qu i t e  a number. . 

Nlr, Oabie B u t  it would lapply t o  each one; 

JJP+ Olney. This is not particularly bportanl;. 

%r. MltoheX1. Inatetad of saying "a r igh t , "  you want 

ko say "the ~ighghtrr.~ 

I ~ P ,  Olney, Yes. There Ss one other  thing* 

h!kA Dodge. Ylihile yo'- aye looking at that ,  T w i l l  

ask you a qt.~e~f i ion.  Is ths law s t  preaelzt that  a orosa 

campla%nt not arising attt a f  the slhme traasaction must be 



r , i th in  the jurisdiction o f  "he court? ' 

Dean Clerk, Thr re  19 nothin?; sa id  in the Equi ty  r u l e  

about it, u s  you w i l l  n~ticsr \ 

$& l d r r  Dodge, I mean in actions at law is a s e t - o f f  
r\ 

or counterclaim arising ox& of an in&epsndant co ntract  m y  i t 

n o t  be seie up, although i t  involvss only $200, m d  tb~ref o r e  

would not be withln the jurisdiction of the court. 

Dean Clark, IYeEskL, the aasea go such a distance that 

I t h h k  that many argue t k G +  I do not thfnk LhaC ft Minzls 

been clearly deaided. 

jgpilr. Lemann, ~3111 t ha t  not come up under hie 2@? 

Suppoee you have a c2aim agafnst me for an automobila acai- 

&on% f o r  $3,000, :-n& you owe me $500 far a job o f  norlr. 

Td~[organ. Pnu cannot do thzd now, 

&?, Dodger T h i s  rule may cut off  t h o  r ight  of set- 

off as %t now ~ x L a t s *  

M p r  Lemaxxn. Are you sum you cannot now? 

Ei1,rgan. No. E thfnlc the c o u n t a r c l a b  18 under 

I thin& that is the usual rule. 

Wlr. Lsmann. But suppose you ~ U F :  me on a contract. 
= 7 

I. - I"bickerahm. Lt would depend on %;he lawsuit. 

Miir. Lsmann. Suppose you sue me on an automobile 

f o r  $3,000, and say you o;:e me on a g ~ ~ c e l ? g  b113 $SOOf 



I 

I, can you c:c; tha t?  
!i 

t j  

;c Dean Clarli. You cri; eonfusing t % ~  qu@st lone 
i 

F+$r. Badgefa qu@st;:m was a l imtted on@* 
11 
11 
1 j I&. Dodge. I say if i t w a e  an indepenrient s u i t  r 

4 r  

II Dean Clark. 1 do not  %hi& you can. 
\I 

I j 
1 2  

I i  Mr. uad&ee Yon cannot 48t out a C O U R I ~ O P C ~ P ~ ~  of 
1: 

, $100 a peaera1 court in n motto2 o f  c o n t ~ n o t .  
!i 
11 
11 
'It &% R%n$~orth, 1 do "at t h l a  you canna sn independ-; 

! 
L 

I 1  1: 
ii 
ii ent maktar in a F e d e ~ a l  c o u ~ t  ., I 

I 
Mr. Dabis .  Are y o  dsllring about ho jurindlctional i 

I 
i 
I amount nos? 
I 

: 
I\ 
/i 0886) m ~ f  aan Soda Fountain case, in ~vbic'tl- Chief JUG- 

1 
1i 
/! a t e  the worst opinion he ever wrote. Th@pc is 
t i  - 
I\ I\ 
!: na di~ouss2on of the question. lie says all things consider- 
!i 
I! 

*a, it m y  very via l l  sppoor that the :urisdio-bional amount 
11 
I 

i s  there. Be then o i t w  68 oases,&- on@ of wbkiich 19 in 
-* , 

& I! 
I! 

points because B V C ~ ~  0x1~ 01: tho@ d e p ~ n b ~ d  upon aup~a l l a t e  
I! T 

li - ppooed~-i~e, in wh%ch the ruloa are very differant. 
)\ 
!I 
il 

31. gitchelZ. 'He h ~ v s  no ~ u t h o r i t q .  to make any rule 



&iction, the $upreme COUP% h o g  the final say where the, 

juriediction La uncGrtain, and if it is uncertain you aould 

make any klnd o f  cla9m you ~ a ~ - i t c d  to, and the  upr re me Court 
W U U L ~  approve it, 

.Ed,. 14itohell. Gen'clei::sn, it i s  a littlcs after 1 

ofclook, and I have a request f ~ o m  photograghere who wayant 

i i  il the prfvllege of takirrg phobographs of the member8 of thPe 
fi 
li ; conference, 
tl 
;I 
i /  

I (Thereupon, a t  X r Z O  bfoXook p.m., the Aclvisory Cum- 
I! 
Ij 

I 

rnittee adjourned lr 46 o r  @lack p.m, 
I 

1 
1 

I ;  

I! 
1 1  



Saturday, November 16, 1935. 

%he, Advlsory Coml t te ts  met a t  1145 ovalooh: p.m., 

, pursuant t o  Peaess. 
; j 
I 

EZr. t$itohell. Ws are s t f ll on Rule 26). 

Dean Clark. Hay I speak a f  two d i f f s r en t  kfnci~ of 

questions t h a t  were p~ectented t o  me Burlng. the receas, and 

iiealing with somawhat -the slame problem. 

r i  a t  the f o o t  of the page. 
ii 
I! 
i, &!r. IVickcraham. 281 
1; 

Dean Clark. Rule 213, tho counttsrcllaim qutsrstion. 
1 1. And t b i ~  i s  t h a  same p u r t  t h a t  you o r ig fna l l y  asked ths quepl- 1 j! 

I 1 

11 t i o n  ab=,ut, fzp. ? J i o k a ~ ~ h m ~  I 

P Olney thought that  the /: i i 
I 

I i/ p~ovlsione beginning w i t h  the pvcxB "providedv, and providing i 
I 

li 

I: f o r  dismlseing a counterclaim a c q u i ~ e d  by the d e f  
i s  

1: 
pathor doubtful, and suggested striking it; out nltogcther. 

1; 
i 

I In pai'tiaulur, he raised the question thst no oounterclartm, 
1 1 

I under i;he mnn8atorg. seatian, ought t o  be strlcken out, which, : 
11 

! 
'' %a true. %ken we drew 5% BB t houdght t h ~ r e  would bs no 1 I 

countalrclaim under the mandatory sect ion, be aausa 1% was sup- 1 
i gosad t h ~ t  a aounteraleim a r i s ing  under the transaction orig-i 
1 
1 

// nally clued upon would undoubtedly mature at the time of tha 
$ 1  

Ii I 
i 

ii I orSgi chL one, suggested P;t:~lt whlZe that  usuatlLy be t r u e ,  j 
] I  I 

i I t  would not always nacessarily be true, and his idea wiia t o 1 
I 

/I 1 
i i  

I/ 
; I  

1 
I 



I ' 

I 
s t r ike  that out. Fils'. Dodge suggested that  he, thSnJres 

g 1 %he % Z h 3 ~ f n @ ;  of a counterclaim at  eny time before f i n a l  judg-i 
I i 

men% 18 going t oo  f a r ,  and that  it ought t o  be at any time 
I : 
1 :  

before trial. I was won2oring, com9ining those two points-+ I 

I Z  

/ $  s f  we move the tine up to the t i m e  of trial, and then struck i 
i 
k : 
i : 

out  the proviso, how that  wou2.d ag3on l  t n  %he C o m m i t t e e .  ; 
I ; 
1 c 

2 
Ms, %itchel%. S t r i k e  out entiraly the provlao? i 1 s t 

, &  I 

j !ZF, Wickorsham. It i s  at least an in~provement over 

It saying "befors f i n a l  jubpent,  

Dean Clark, The only question there is one l.2aat X 

ra isad before, t h a d  tho  t r i a l  might concoioably be mifed, 1 

1 
I 

I and you rnighe have wha2; would be claimed t o  be s s h ~ a l  law- 
I 

mCLfX3 a s 

' 
1 I 

Ches~y, EspcciaZJy under these ruletl, w i t h  pro-! ' 1  

v la  ion for  severance and ~ e p a r a t  Eonr I ]  
i I 

1 I 1 % ~ .  Doble. That precise quastt;ion has been raiaed in , 
1 

donneation w i t h  removal of cases on account of prejuai~e 1 
and IacnX l n f  2uanee. That has been changed, so tha t  now i 
1% mcans the f lrsCtrial. j 1 I 

I 

D ft mu54 na17Ljrally be the first trial. 

@pa I)obie. yhat $3 mt the &xpreme Court has he1.8. 

?&pi.. cherry. ~ u t  %hat might not ba sa  w b r e  there 
j 

%a 'rjut one t ~ i a l *  i 
r :  
I r 

T&pSir. Ijodger On the merits. I i / 
'I 1 I I 

&jF * ~h~pprry* $Q 8 under $h& p ~ ~ ~ i s i o n  aao~ked i I / 



a rule calling f o r  aevoranee of the dflffetrent parts af  the 

caseo 

A .  Wickersham. kToultt it bo b e t t o p  to say, ins tead o.i' 

-% issuaafi, n &ax -?%G main issues"? 
A i\ " A 

MP. H i t o h e l l .  I v~ould say "befo1.e the final submLt~~2on 

* :  

UP. It~rgan. Ye'ss. 

b f ~ ,  Wialsarsham. Yea. 

Mr, Idorgan. ,I would l i k e  to have i t  al'lowed 'urlng 

Lr ia l ,  
l-3 

T G r .  MitcheLZ. h a t  leaves 3n. the idea that fi; musk be 

before the Z;rlalm 
-r 

kbdr .  ? d ~ r g ~ n .  Instsad of t r ia l ,  sag "beforrs final sub- 

r n a s s i ~ n * ~ ~  

&fitchell ,  t$%rt do  go:)  t h i n k  nbout that, Mr. ~odger  

hi%?. Uodge. I think i t  i s  a i l  pigh;ht. 

Dean Czar%, %e ~'srnle S'inaJ. eubn%as %on," 

$ 8 ~ .  Mitohall. 1% may be bet t ; e~  t o  say "before corn@- 

LSsn o f  the ?;~.iaI,'' 

Ms. Doworth. after what word doe8 that go in? 

Dean Clark, Sixth l ine  from the bot;Com, %here we have 

"befai?a f flnal judgment $8 and this i s  a variation 

Dean Clstrlc. What about striking out the pPoviso? 

$ 2 ~ ~  Wlcke~sham. I: think tha t  i s  pemisaiv@wf'kh the 



court,  awi l ike  that. If on i t s  face, a late applicatio~ 

appsars to the court to be m . G e  s9mpZy th.e purpose o f  harass- 

flng t h ~  p lk in t i f f ,  the  court would have almost a rfghk to do 
1 
I 

Dean ~ x a ~ k .  You %hltnk, then, 5% would be neoeaaam# 
1 
I 

1 a8 Mr. Obey though% i t  woula, te l % m l t ;  this to only the pep- 
! 
f 

missivs, counteroZaimsZ 
1 

Blr, Wflokershslmc The only what? 
I 

i 

Dean Clark. To only %be pe~missioe aountera~ajmrr. You 

1 
! see, under the f l r s t  sentenae oP the rule-- 
I 

! I  

i 
i 

M r .  iTicksrsb.am. Yes3 well, do you not m%an that; %hat! 
3 

i 

i IS 801 
I 

~ l r ,  ~ab3.e. The other  has to be in the' answer. 

$ 8 ~ ~  Mo~gan. Yes you would have t o  have an amendmetnt + 

Mr. Dobfe. The oompulsory counterolaLmbhas to be in 

the answers l f  2% f a  not lit 1s wa&vedc 

Nlr. C h e ~ ~ r *  Your crontrol o f  i;hs amendsnent would oover 

j %ha other, would 2% not? 
II 

1 

Dean CZark. 33s. Judge Olneg thought PF the pofnt 
I 
I 

I i tbt  Imay skate gous provia@ at the, b o t t b o f  Vhe page, and' 

i : also a suggest ion from I&. Doage, which brae been more, or 

/ leas Oaken bare o f  by thq ~ugg8stion that, &@ad+ o f  "at any 
! 
i timobeforc? f i n a l  judgm;metnt,* i t be "a% anytkme befere corn-: 

1 



wh.he%her you thought the proviso unnecessary* $1~. Wickers-Uril 

@aid he though% ? t ; i  tmo perm2ss%ve, and therefore helpful# 

and t h e ~ a f o ~ e ~  the rluaation whether the mandatory mrj conolu- 

8Pve, as pointed out in rrentanoc 1 of the rule--that the 

wou261 not conrer up here, anpa91 

&hat hag not: a~isen, Rhx not gut i t  in your ru le  cro that 

Chat wou-ld not be, canstru@d to mean %ha%? 

Nls. DodbSe. is the harm in l e a v b g  in this last  

provis ion  e;ivit.ag the judge this govuer? 

Mrr Donworth. I think i t  is a seray w f s s  provision.- 

Otharwiss the &@fendant may before trial @one l a  w i t h  a claLm. 

B u t  you ooula prevent ax1 nonsense, 

h l r ,  Mo~gm. Ee, would not have a right to do that 

thfngt exoepe by amenWnt;, or sanething arupple:nental of the 

plen&ing, f OF whioh he would have to g 6 t  germisrrlon. 

MF, Olney. It seemed t ome  that there might be so- 

I&+. Doble, This  is aftor the, oomenoement; of the plain* 

Edr. Dobie. So that he may put it Zn his answer, and 

2% may arjlse in hls answer, and f t  may come out a% the tr ia l  

that he went out and bought this comterola'Sm. I P a v o ~  



rneans 'Chat 1113 a o m e r c l a b  wauld be overruled and thrown 

l + t ~ ~  Bod.ge. Does this w o ~ d  H8isrn%ssts mean d%smiss on 

Bean Cla~k, 

I&. Dodge. It means $st r b d * o E  it, so fa r  as this 

ease is aonoe~ned? 

Dean CZark* Yea* 

]Et?r Dob2s. And bringing an independent action on i t  

la ter .  f make that m~tion, that  this be left inr . 

&1rr Lerrtann. I ~soond ths rslut9on. 

jar. Mitchellt  ALI in favor 0 f  that notion will say 

V & m f l ] i  those appossd "No." 

Mr. Dodge. 9. jus*  raise& the que~tion whether that 
agpliee 

word "dlsmissflbwhere you ~ e f e r  %a a 0199ira growing merely 

?+Tpe Dobies. Bow @bout "df smiss as s oouateroXaim in 

t h i a  case*? 

Dodger That ~ 0 1 2 l d .  m ~ k @  it p b % ~ *  



:'ref. Sunderland. Or t'lrara2ss w l W ~ o z ~ t  prejudice. 

!?re D o b l ~ .  Yes, that Ltr b e t t a r  "ctiemiss slthou* pre- 

3 u I ~ I c ~ . "  

?,!pa Vllichrarr~t-~a~ . %here would gou gut that? 

M r .  Oz~ey .  Do you l;hlnh that would accomplivlz anything 

at all f ~ o m  a g ~ a o t i ~ a l  point o f  vPew7 

Mfr. Dodger The a o w t  mtgbt'have,allo~@d the amendn?~nt, 

and then on fu~Cher cons id~ra t ion  SfnCt it had been brought t o  

baraaa the ds$sndant, 

Fb. MfLtahaX1. Are %here alay changes on th@ seoond prr 

of Rule 28 that you want -to make? It does not seem to me 

thwt that noxt; senkonoer 2s worCt8t3 right2;. 1% says, ?The, aourt 

ma9 at i t 8  d l s o ~ o t l o n  order a sevosanae o f  a cotmterclab 

a separate tritwl of any oowzZ;e~gc?ah OF a delay in. %ha exeaw- 

%%on o f  the f irst  judegment to bs entered until %Pis sscaad 

judgment, or or ax1 judgments aFe entsred." I do not under.- 
I 

i: atand that. 
I 

$ 2  r : 
Bepa &Clark, PerbeLpa a aoama would h~lp. T t  oould be 

1. 
1; 
I 

i/ made the sub j e a t  of an inaependent stctiorr, (oama), or the 
I I 

- , 
aegcrslte 4tr la l  of any independent countorolaim, (coma.) r 

: j 
!1 

1 

i: Dean Clark. The aourt may e t t  its cliscretion order a 
[ I  
1: 
i i  I j -aaveranca of the eo!gntercla&a,fl and so onpar oFder a a e p a ~ a t b  

I I 



Idl** Donviorthr 4 YOU piit the words "In i t s  discrc- 

tion" further ba&, 70x1 CIO no: m e d  any flrrther ~h~ng@-*"*h@ 

, ~ u ~ t  may, $a I t e '  &ir~or@tion.?~ 

w$cke-psUmq YO" do not iveni: t w o  "mags* in there .  

s.phe coup* myr "I: its disc~etlan, order a small8 %rialH, 

&IFr J $ o F ~ B ~ &  

F~IIP* 03.waay~ T h e  f i r a t  s enteno~  5s not very limitga, so 
I 

: as to mqniro th~t that claim bo one of w h i o h t h o  court 
I 

! 

I '  

1 w ~ ~ l d h a u e o r i g i n a l j u ~ i s d i o t i o n .  Inotherwords, the 

p 1 ~ i n t l f f  could brim ~ u l t  agailltit JOhn Doe, and, we sill 
I 
I 

I 

1 gay John Doa nndKir,hnrdRae@ and then John Doe can pro- 
,' 

i 
Geed to sue Richard Roe, although on a claim of whioh the 

caupt wo~fia not have jurisdiction a% a l l .  

Dean Clark. Which provision $8 that? . 

ax2, on tkm sacond page of Rule 28. 

%re 8icllorsha. I move that those change8 be mde 
I 

and tba$ we adopC Rule 284 
I 



Lof t in& X second the motion* 

( A  vote m e  taken, and the 
mot Ion waa unanimouelg adopt- 
ed* ) 

M r .  Mikchell. Now, as t o  Rule 29. 

F7 Ilean Clark. khis p r  sent8 3-m qu:-st lon 0: jurisdiction 
t 

t h a t  we wore discussin:: bef'o;c>er had 

e or l ees ,  to avoid raising 6% quaation than otherwise+ 

I have no greak wish to Z i m i t  jusfsdiotion over courlterclaimrr 

'If we oan go fujether, 1 w i l X  be very glad to go further, and 

as p2pr Dobie has pointed out, t h e  law f a  confwed on t ha  sub- 

j e o t  * 

Mr. Donworth* I am in sympathy w i t h  tht; idera, I 

thinb the phsaseology might be vary much improved. T h i n k  o f  

. t ;hg~ situe-t%on: Tihen "ce c unterclaim8 must bs pleaded pW- 

hsuant t o  RuXe 88- 

Dean Clerk. That is In tho altornativt+-or "arises out 

o f  the transaction or ~ ~ t s  and occrtrrenaes uihich are  the aub- 

j s c t  of the aolion." 

Mr. Donworth ( l!?uing) . ''NO ind~pendent grounds of 

jurisdiotion need be pleaded, unless - " C ~ Q  countsrclaim 1s 

pressed after the act ion is dSsmiss~td f o r  want of j u r l s d l c t -  

;P1sneT' Daea that meen that you are g o i n g  t o  amend after 

&%srnlaaal? I hcld though*, subJeoC t o  Dean  ark's idea, 

, that in thrs f o u r t h  line, where it, saga, Hunlrsser the counl;erc 
i 



aubs.t;i%u%@ 
and then beginning on tho  next l ine  /"even f f r "  

l"i 

Ihat is, $&an a man Piles h l a  countsrolalm, he mus t  show the 

jurigdictign at t h ~ t  t fm : ; ,  r;.n,' not; % n i t  u n t i l  the suit i s  

djt~rm%aa:.t2 and then ask to awenL 

Dean Clark. I think that is a l l  r lght.  Of' course 
I 

vvhat hs wouZd have ba iia then would be t o  amend. The way 

stated it, iT hs has not actually pleadled tht i t  aowlter- 

claim, we allow him to amend. So that we reach the same 

result. 

b f ~ e  D o ~ w Q F ~ ~ % +  1 6 0  DO$ C B P d a  

Dean Clark. But I thlnk %bat i s  a l l  right 

1%. Lemann. I f  we are unc5ptafn about the j l ; l~ isdfc t ion~ 

1:-t us say nothing about it, and take up Rule 28, and leave 

it "within the jur isc?ict ion of hs court,!' 'We cannot de- 

l t i T  me, (Po not know just  w h a t  ittr purpose 

2s--and t h i s  seoms to fxply, in the case ws dlscuassd, that 

porhaps thoro l : l *J~l ld 130 no jurisdiction. I s a i d  to Mr. ~ o b i e  

*hat t h a t  i r ;  not cleer. I have gone over this %LU~& 261s- 

and I have gone L'rlCo the quost lov l  of whare there was no 

.a'. ju r l sd ic t  ion  where, the amcunt wan lesa t h n  $3,000. And we 
A - 

are 2n doubt, l a t  us say nothing about 9%. 

NF, soble. They have hold, in the base of a oompulsary 

counterclah,  that no jujr,i~idict%onal ftacta may appeaq that 

is, faots Lo justify tha gurlsaicelon of the Fs6sral court 



Mr. lt(odge. \'%at have they heLd as t;o voluntary aounte~  

a l a h ?  

o *  I do not th in~r  kzppears. 

&IF, ~emann. Pour i d e a  i s  where t he r e  i s  a coun'cerclalm 

f o r  lees than the juriedlctional amount? 

Dobie. Yas. That 9s %hat the Supreme Cow* held 

In t h e  Soda Fountain case, without a tarol~nical dfscusslarst 

and 1 guesa thsk i s  the l a w .  Thsra have been same minor 

oases in which same of' the judge8 pointsd out that i t  is 

per fec t ly  elear thnt ,  where the plalntilff claims $900 and 

the defandant c l a b s  $2,600, he can add tham together8 it 

I s  not a counterclaim. I aoubt whether we should go ineo 

that 

L ~ m a m ,  1 do no% khink as" 
-+ * 

1 % ~  Dadbie. 9ut they did hold in the Cotton Exchange 

case that, as to compulsory aountarclailm, fit eras no& neoea- 

&wy/K that Peaera1 jurisdic%iora hnd -i;o appear. 

MP, Doage. ~ u t  ~t i s  very unfortunate that a m a n  sued 

$500, b--$ would  have to so in the S t a t e  coupt, 
T f 

Ik. h%,rgan. get say cases of t;hat 15146, where 

the plaintif sues Tor $3,000 nnd the defendant; r.ants to 

bpi% a eoun%arcla-%m for $ 5 0 ~ ~  that; can bc taken ccre of-- 

not arfs ing out oT the same case* 



m, Uobie, In the Soda Fountain cage, they held that 
add 2 

they rn~~ht/%he two togeCh~rr 

Morgan. I do not care abobt addlng tke t v o  togethex I 

t 

I want you t o  knock out, the defendant. You @ue me for $3,00C 1 
I 

on a gelreonal inju~y, and 1 put in a claim f o p  $1,000 on a 1 
I 

promissory note* s 

1 % ~ ~  Dabie. I .zhlnk t h e %  is a31 r igh t ,  I think jwie- j 

diction once vlested would not be taken away by the counter- 
I 

o l a h ,  2 

1:~ Morgan* I grant that3 but; suppose tkieglaintif'f 

mvos to strlke the counterclaim because it is not ~vith2.n 

t h e  jurisdiction of the oour2; and doe8 not arise out o f  the 

same transaotion, ant3 he could not bring ft in a Federal 

oourt as ble-parnte Xaweruit t  m d  now he sags that you cannot 

counterclaim nnyGhZng arising out of ths same traasaotlton 

unlesa your aoun te rc lah  %YOU%& havet been itself within the 

juriedic%ion of the Fedesal oou~t." 

1 ~ 1 ~ ~  Dobie. As I reaa the Pedhlrstl oases,  I d o  think 

%z; 1 s  cl.eup. v:- plafntlrf ' a  cTsnim i s  $3,@00, the &a* 

fendant cannot clbvelrlt jurisdiction. 

kfr. Morgan. 1Te know th&t. 

Hr, L'obie. Imean, he can bring in his oouni;ercla2me 

I&, Le-. That i s  w h a t  we, want to know, if he 



bring in his  aountsrcllafm. 

Mr. Dabie. Yes ,  the court would have jurisdic5tion, 

even if t k r e  if his  counterclaim was fay %100. 

I think wa should leave that out and leave 

I l t - t - r s t . h e  S u p r a ~ q  Court, I I 

l i  

I t  Mr, ?J%t chell. h s .  not t h ~ t t  no t  been covered by oases Y / 
I 

I! I r 
11 dobia. I tkxfrik so. 
;i 
:I 
!j 

ii !3'ir, IYioker~iharn. 1 thlnk 80. I think if t;he court; 
i/ 

/ m c s  had ~urisdlctlon,p&&~ can f i l e  a counterclaim for. less 
11 1 

1: than t h a  amount you would have a t o  @us for if you were making 
11 
t: [I orlgincll jura idictlon. : 1; 

I 
1 1  I 

I .i.:.p 

/ /  D0b%(3. I Bj31?88 YOU* 1 

li I &. ?Jorgan. Even t;ho;jgh i t ;  daea not hl~ige out o f  the 

a m e  transactlsn* 

lqTp. Leltlann, Imove  that u n e i l  an inveat2p;at;ion is made 
=-and tha% 

a&kh on this  question of law, we have tl memorandum on 21;, 

and if ws can do the*, that wo pnas  it now. 

ii 
ii 

Mr, MZtchell. T17e can o e ~ * t a l n l y  inciucile i.l;r 1 

1 
:. a cauas of ncC2on by aay of counterclain~ wllare jurlsdictlon 1 
[ /  

!I 1 I 

has been accluired? But I th ink  i t  ought t o  be res t r ia t ;ed  j 
Ij i 1 
Z .  $0 something gronring'ou-b of .the nanle traneaation. 
!i 

I 
i 
I 

1; Nr. Lsmann. 41at m think i s  slsttlsa, 1 

~i ii wondering about i s  where that goas beyond. that* ti 
I 

1 

I 
j; 
I$ 1 

hm. da not -khink you oughl; to be able t o  1 
I 



1 P 

'PLr. ld::ltohell, It i a  not a question of adding the two t o -  

gather * 
I 

I281 i 
i 
i 
I 

controversy by way of countercllafm, 
I 

I 

ij 
Mr, BAitchell. To bring In a nsw aon t rov@~ay  whsre 5% haa / 

I $  I 
1; 
I3 

not connection with the claim sued an, and the only claim i s  
i! 
I i I 

that  it lessens the, >urisdlctiona: amount, ard your claim i s  
I/ 
I s  

that you can do tha t ,  notwithatanding that it i s  legs than 1 I; 
I~ 

! 
11 i 

/! $3,000. 
I 

I 

I! 

I 
I 

I ' >I ,r t 

I 'Y'rr biiiokeraham. I think they can do that, I wag sup- 
h 
1 1 

ji p : i s a d  t o  f ind  that, but I thfnk the daeiaion sustain that. j 
1 7  

I s  3 

Dean C l n ~ l r r  Tie have been talking now about the ordinary 
1 
I 

i 
cases of n money clalm. 

I 

Hr.  ?$orgrm, No, I am t alking about any k;tn8 of c lab im,  i 
1 

I: 

I ?  
I Dean Clark. I want to ask you if you go tha t  far .  Sup- 
/; L 

)1 posle it was $1,000 agafnat $3,500. Su&ose 2% was an in- 
1 

junc%fon on independent grounds, ]I 
1 1  

I 

I 
I I 

; I  MY* Bfitchell. That i s  hnraly a oountarclajlm. 
z i 

Dean Clrr'x. Yes, it l o  according t o  %hi@* 

1 4 7 ~ ~  Danwnrth. Sup:~ohce i t  waa an aeslault and babtery 
I 

I! -e, and t h e  d e f  sneant says, "my damage, i s  $2,000. " ii 



i e  o b i .  1. th ink  $he supreme Court would cruetain 

tha t ,  

&* L~mnnni Eut my point is that :;ou might oFc me $2,000 

f o r  groceries, and you have got  me in court a d  I think 9f 

the cour t  passas on your c l a b  for $3,000, i t  would pass on 

my c l a b  agalnst you f o r  #2,~00. 
I 

I 
He. "ob2e. I think that would be 60 .  

DeanClark. 8uppoase against that su i t  against me for 

assault I want t o  gut in a claim for specific performenos of 
I 

c u n t r ~ , c t ,  

1 

1 

1 

b. Donwort ii. There 3.e o n e  t l 7 . e ~ ~  upon which the aountepm 
I' 

I 
1 

ji 
claim, while indogenrent of' thcoriqinel, s u i t ,  i s  mithin the 

I 
1 
f jurisdiction, although involving l e s ~  than $3.000, and that 

It 
/ I  

1: 
is when a pLaIntiff brings s u i e  f o r  a 

/! 
5 s  eon t rove~sy  an e n t h e  adjustment o f  th 1; 
1 1  i 

and con%ruct botaoen h i m  anii the defendant, and. that  1s the 
I 

inside o r f e r  in hls  compla1nl;-- " T . W -  t o  adjust a l l  
I 

If that  i s  sol the or2ginal j ~ r i 8 d i c t ; i o n  wouZ6 cover it. j 
I 

I 

F o e  I th ink so. %ore a re cnaes holding t that  i 
i 

where a Stake 18 sued on a contract for  prfson labor, t b l s  ma i i 

ttan come back an a eontract, although hs, could not ha i 1 
/ 

can in&ependent satit. I 
bfs, D o B ~ ~ ,  iVell, that l a  the savoreign. : 

i 
I 



i:=p~ff hjl;i,n&>r.lan$, %at 222 on t h e  tlleory t l ra t  1% 

%s a cumnon law r~~x.qpment, 

Zjlr. Dobie,  T h a t  i n  r igh t .  2 do not bel ieve yoi: cou2a 

1 - i'odg3er ll'f' 1 you look  t h a t  ui, and mcke n memo- 

raneLw, !?@an  lark? 
/ I  

"eel; C l ~ : y ! : ~  1 k-' my rll;aoc.late, Prof ,  ~chtimann, 

work 0 - t h i s ,  1 have no i. i - f  n memoranclim h.sra,  8nc? I w i l l  

have t o  d3nond on memcry. Eut  haat he h-d ~ h i o f l g  i n  lglnd 
.A. 

ti-;s ..-.,' 'apoadnr ! ine of claim L ~::oke of,  ad it does not 

3 'i- rip. *'o;\Le I Wflnk an jurisdictional grounds it 

the  tour-i; aLreudy htis jurisdlotion o f  the case jni! it ?*as at* 

%ached, and they woulci be apt towsl?oot the works" out. 

Doan Clarkr M@%Z, erpeciflc parfo2mnnc@ o f  a con t~2-c t  

Lisp, D n l ~ $ ~ r  Yes, t h a t  ~1:~:~ld be n?y @&see 

betr;een c?f+'"rraonl; lrin E! of clalms whfch do not ariss out 

t h e  o ld  .inz;Xish i l iat lnati ion botv~cen so t -o f f  ~nc3 csunter- 

o1&%mI ';'a have gone beyond ~@coupm@n%r 



f 3 ~ .  Uobis. I would be inollne& t o  take the chance 

and nut 1.t 12-3 t o  !:?IF court. 

Dean Cl~rk. OP course, t h o t  is one way of axtanding 

Federal jur  1s diet ion--which Con_,rese bas not been aery anx&ot 

to do, or i f  not sxtsndfng it, at least olarifying the l a w  
k 

in suck a wag as t o  pre t ty  extensfver 
f i  

Tdvlr. EiTitckeLlr The real principle underlying %his 

defense of ccsunterelaim i a  that the plaintiff f a  going t o  

g e t  a j u d p a n t  against you &nd g e t  something?; out of you, and 

if- he does and. yo11 are not  alloived t o  litigate sad ccollect 

your claim against hian, he may pun of f  s i t h  yaw money, and 

you m a g  never get YOUPS~ It seems t o  me that, in %he case 

that baa been nuggesked, t h o  plaintiff f a  suiw f o r  money 

and the, defen+ant; i s  not tlsekinr7 any r e l i e f  th& w i l l  dimb%l: 

what the g l o l n t i f f  gets3 ha wnnta s p o c i f i c  performance o f  

a cont~act ;  Tor rsal esta te .  I $0 not q u l t e  see the reason 

b ~ h i n d  the %&@a %ha$ he shoulcl bo allowed in & Federal coup% 

to bring in a case t l ~ a t  o%harwiae - 5 8  not within i t s  jurirr- 

d i a t i on  as nn LndepenClornt suit,whero i t  is no: a ~lubjeot; 

mattap !$bat i s  worth $3,000, and! W ~ F B  2% has not r e h %  ion 

t o  diminish2n.g the p l a i n t i f f  'e  reoovePy i n  any way. 

i&, Olnag. Suppose A sue8 8, who i s  a Stat;@ officer  

in khe Federnl court, t o  ree t ra in  h b  firom %ak%q~ oartain 
State 

aat f an evhl.ch he i s  authori&sd t o  .do under statute , 



becau~e it fs cloimed that " c ~ t  S t a t e  statute 5s unconetitu- 

tlonal by reason a?' the 3rovlnions oi' the Un%l.sd States Con- 

~rtiLut&on, $3upposb the FederaL court takes j u r i s d l o t i a n  of  zbf 5 - d  
A 

f o r  inJunctLon, on the ground tPmt a Federal quastion is in- 

volve&, and then suppose that o f f i c e r  turns around and. flies 

a c o u n t e c l a i m  against the p la in t i f f  f o r  ~$3,00o on a prornese- 

o r y  note, and t h o r  both me citizens o f  the stkme Stat&.  

hlr. Eitchell.  Thy ~ h o u l d  -we not lollaw BWe 3;sn1&nnfa 

suggcslstion anti refer this back to .@@- Comittse, w i t h  an 

unae3rstandiw thgt a w i l l  be made 
i 

and determine whvhat the Federal courtg allow now, and make i 
I 

Ghe rule conform to 2 t l  

knew the wuthor5t f @a So tha t  I auzk;est that we refslr it 

back t o  t h o  Commir;tae t;o Zook it up, and th n ws will know j 

That was Plir. Lemannfs motion. 

! 

( A  vots was taken and the  motioni 
was wlanllmously adopted.) 1 

i 

Mr. Tolman. I wonder if we should not ask: Dean cia$ I 

that thla, memorandum of autborlties be referre& t o  us? 
i 

We MitcheZ1. We had bet te r  see it befo~e our next 1 
1 

mesting. 
I 

i 

1 
I 



Nowl um will gas@ Baite 28 w i t h  that undsrrrtan6ingt;, and 

go t o  iiulei 30. 
f i ~ e *  

idi~ir, ~lney. There fn the B-/B @n~@X=@ -bh@ sm3@ 

queetfon comes up. : E t  "~ye,~The ansever m y  stats any claim, 

whether based on lcga1 o r  equitable grouhds o r  othsr%ise, 
t~anaact ion whioh is 

arising out of t;ba/subj~ct of %be action,wh~ shtall reply 

a8 provider& in Rule 31," T h a t  olalmmade by one defendant 

againat %he other, does W -bhat oome within the Federal 

gurisdiotion'l 

3 5 3  It arlseq out of the same %ransaokl~n. 

Ilb, Wlckepshamr T h i s  just elects which one o f  those 

aausee in brackets in Rule 30 ws wiJ .1  adopt* I thlnk before 

we use $1.~ .:lbraae " t raf isac t loa  s) l ich is ", we h ~ d  b e t t e r  

. detsrmfns that. 

1 5 ~ .  jhorgan, And you use, flsubjsot matteru instead of 

one I facts  and occurrenees vvhilch ape*" 

&, Wf cke~sham. "Tho transactionaa. whieh 18 the sub- 

j e c t  of the aoticn.H 

Mr. Wlloberehm. Yes. 
Nlorgan. Wa ought to make them unifomn R% any raCe 

~ E Z E  Ebr. \Vf.~k-~sham~ Yes+ 



~ s .  TIew "o~k Cc&ton Exchange--and, Br. Il'ickeruham Wna 'hn % that 
? '\ 

i 
@a8@) it says George W. Wickersham nnA Xenry K T a f t  fer 

'I i 
<% I 

of thti pule." ( T h a t  i s  the compulsory claim branch, and we T i  : I 

1 

i 
I 

1 

1 ..,a not cons?ideJa I 
the eteaond branch, that Federal j u r i a d l c t -  : 

I 11 
1 $onmustnppea~ ."  Thenthey c i t e a n d i n f e r i o r c o u ~ t F e d -  
/i i 

I I era1 ease. 
1: 
!; fdli lr. Lsmann. In the middle of the second paragra-ph u f  
I >  
I: 
; Rule 50 it says, "$he th i rd  party shell f i l e  his answer or 

o t h ? ~  defense in t he  cross action, and he may also plead 
i i  

: defen8e~ t u  and otherwise dir; u t e ,  and so on. I w a s  a 
4 
1: j; l i$t ls  uncertain o? what t h a t  Lzn.-uage meant--whetheher the  
11 

thirrl p a r t y  coulLl do anything dirferent from what tho orig-  
1: 
1 inol d ef cndant could do--whether. in case of 4fother defensesH 1 I 1 
1; 
1 3  

the detfenaas could be presented by the answer. i 
1 

~ea13. czark * Intended to inelude in %hat "his answer / 
! 
% a d it 

I want t o  make i t  ine~uSive?tftO Cove2 t h i ~  I 
provided for under k l e  26-whiah I guess doe8 I 

I 
i 

L [  

I not nee4 Lo be oansidered beye nor8 and if' n not l o l l  to; 

I 

I 

I 
1 1 

/I 
st~ike were c o ~ r e c t ,  which 1 consider a defense, and poss&kw ; 

3 I\ 1 

I 
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motions for summary judgment or other  ~roc@dure. 

Lemann. It soems i;o me you ought t o  be as def - 
i n i t e  about t h i s  as you were i n  the specif %cation 5s  to t ha 

defendant j otherwlae the di f  f arence i n  language mlght -- 
Dean ClarkfTnterposing). I t h i n k  I am. I have f o r -  

gotten just what W B ~  &id, but I think we probably e led  Pk: th@ 
5: 

tiefendant down, and now we t i e  this man down. 
> . 

Mr. ~emann. #@   should be equaZly t ied..  

/i Daan Clark. Yea. Now, if you want I w i l l  go back 
/I 
tl 
i! over it, or if you wish I w l l l  just change it t o  make *hat 
![ 
I! 

t h i ra  party to be t i e d  l i k e  the  fiefendant. 

! ref eronoe? 
/ l  
/I 
!I 
ii 
I/ Dean Clark. T h a t  could be done, But the, next pa& 
it 
I 

j, sf it, 3L11e may aSao pleaded d efenscss t o  ruld otherwise di8- 
J: 
1 pute  the p l a f n t i f l ' h  ~laimsrg- i! 

$ 1  I! 1 4 ~ .  Cherry ( Interposing) . That would go in, yes. 1 
j /  Dean @J,a~k,  L e t  me say on that that some of' these 
I! 
I i 
1 eases have 8aid hs c3uuld no t  610 that unless the plaint iff  

I 
1 2  

against him. But I never saw any reason f o r  that 
I 

i : 
1imftat ion.  But if he ultimately may Bring a very gaud case 

]: 
I i! 

why should he not dispute i t  whef;h@~ the pXalntl . f l  o2aims a I/ 
/ I  juagment against him or not? 

RIP. Lemann, But he C O U ~ ~  not do that in anyway 



Dean Clark. That i s  correct, Now, on th is  ju r l a -  

dlotlonal pc?int question, may I sag that in the note I saidr 

is not believed that incependeni; grounds o f  jur isdict  Ion 

and venue, are neoessary herej but f ~ t h o r  examination o f  th 

authorltles w i l l  be made*" Now, my ataPf did investigats 

T u ~ t h e r ,  and they fee l  that it is not--at least;, perhaps 2% 

19 no$ beyond question, but i s  reasonab2y clear, bu% I guees 

T had beetar sZncluac that in the m@morandum that you want. 

 of. S u n d e r l a d r  1 did not understand %vhiob way 

%hey indiaated, 

!lean Cla~k, got  necessarilg-, 

Mr. Donworth. Incisptlnclent g raund~  , 

Dean Clark. 1n;'ependoat grfmn" where you want t o  

' b r i ny  in a t h i r d  pa r ty ;  i t  13 the, same l;ranaac%iun. 

I?Tsa, Lemann, It saems anomalous ts have that pule 

tha t  you could not do t i l e  other thing. 

Dean Clark. I want tomake  that clear* Thfs  is on 

the 00-defendant. 1 do not think there i e  anythfng under 

any Federal pract lce  about brlnglng in a th i rd  pctrson, but 

I t  is a elaim against a oo-defendant orrho ie alreaay in. 

Mr, bsmann. WeL1, 3n a reoaive~rrhip, you can aue 

a th i rd  person without regar& to the amount. If you g a t  a 

peaever appointed in a Federal court, en Louirrima, tha% 

reoelver can bring in any defendant without rsgard t o the 
11 j 
/I amowfit. cansue anyboey f o r  anyamount, altkoughhhe, / 
!: 11 i 
II i 
I[ I 
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Q 

corpora%-ton f o r  whioh he, is a receaver was a, Louisiana car- 

;,of atlon and could n o t  have sueif. that man fn  the Federal oour 

But the a r ig fna l  pLainklff  was a c i t i z e n  of Ikssachusetts, an 

he cam@ t;o Louisiana and g o t  a ~eclaral. ~ e c e i v e r  appointed, 

and that  i'sdoral raoeiver brought in defenden~wii6de %ha cor- 

pora t lon  could not have done s o .  

Mr. Dob3.e. That 2s on the quas'cfon of ancilla~y 

&la% ion. 

Just i f i e s  the third 

UXc@ya T do not t h i n k  it; jur~t3.f ies the oo-defent 

ant r u l e ,  That jurindiction i s  m;intalned there as anclllar; 

to the first su2t,  bocaune he f a  iin o f f i c e r  of the c o ~ t *  

li~r. Lemsnn. Bu% Z think it i s  on the theory that he 

62 18 in tb.e court--not on the  theory that d~pendrr A h EI aitieen- 

ahitp, 

M r .  Obey.  No# beoause he i s  an uloff'leer of the court 

I&. Zemann. Well, I thfhk at least  we ought t o  ex- 

am2ne the law*. 

gp* Olneyr There m%ght be an elstirsly 6if ferenk 

contpovepsy mat axia-bs in the reeoioershlp, ~ n d  s t i l l  

pecsivep can bring t t ~ t  s u f t *  

~ p ,  There a number of cases that Prof r 

6 
brirrga up intarpleader has becan austainedr 



h. Lomann. I t h i n k  It all ahauld be c o v e ~ e d  by the 

,.A orandurn, and ::@a haw far i t  goes.  

.- 
y e  L O  I th ink  9 0  too, and rre need not discuas 

1% fur"cher* 

~ A P *  Mitchell* Shall we pass Rule 30, then subject 1 
t o  th i s  disclosure of this memorandum later? 

1% Olney. Thwe is  one thing--I do not know whwbher 

%he r epo r t e r  has considered it o r  not. That %a, if y o u a r e  

perrnittigg here a s u i t  by one defendant againat another, wouZ 

i G  not he advisable to inser t  some provielon that unless t h e  
~ i @ t  

o r i g i n a l  p la in t  l f  f f  fim/.t;o .F"Q%&~# - - S.pL.aCtacked 2x1 some 1 

way, he should be protectea agalnst delay by the fi l ing of 

t h i s  claim in which be 19 r e a l l y  not intarestetti, 

Dean C l a ~ k ,  I t h i n k  perhaps it would be a go& idea 

t o  z~ut  it in specifically. We have, I suppatre, our gstneral 

provisluns a a  to cons l ida t ton  which 1 su;~pose oovar it$ but 

I see no reason why that should nut go in as  a ~ l p a c i f i o  pre- 

~ ~ a u b i o n *  

%pir. b l S t ~ h e l l *  D l d  you notice that suggestion of the 

Edlnnaaota Comittcse as  to ctontribut%on or indemnity? 

Dean Clark. Yes, I want t o  speak about that. In 

%ha last tkiree l ines o f  the firs f%? h ' h ~ e  30, p r h i d l x g  f o r  
etx 

~ a p a r a l e  t rial, I have not  said any mure than , he court  

in its CiZecretion, as it finds convenicant,' 

Xr. Onxyr I k~ew, but I think this  thing @;ofng 



to s t r l k e  the bar as a ;3ossibla way of delaying mattexas, and 

it nlLght be well t o  h v e  ~ o m e  special provision in there.  

A i ~ .  Lsmann. T thlnk it 

is an admonit %on which may be pas 
I * 

r'go 
u put in, where, the plaint iff  is harasattd o r  liml-bsd--per- 

haps we could leave it out;. Sow, thZe ruZe f s more lXmtmited 

than some people wanted* For instance, Prof .  of' 

Chioago gave me a d r a f t  muah broader than this. In general, 

th is  t h i r d  party p r o c t f  ce l a  reasonably new. They have it 
I ,I 

si.jnievi tit in New Xork - ~ d  "iseonsin.  IS, is  rather a desirabl 

Bhlng, but  the cjucs tion i s  how bra&& i s  it t o  be madel You 

w i l l  n o t i o s  f o r  one thing that I 'have l im i t ed  it to t hZngs 

a r i ~ i n g  out  of the same trnnsaction. 

1.5- u r ,  Mitehail. &% i f s  purely an indemnity. provision, 

/I/ is 1% nat, 

Dean CBark, Yes+ 

hburrr Mitehell. yo g e t  indemnity there and t h i ~ d  party 

aoultr %but &on+ 

, Dean C L t ~ r k r  yes. NOW) I l~ave, L i l m i t e d  i t btloause I 

tho:l,ht it was a now thlng to most of tho States. I d f d  no t  

want t o  ask them t o o  mob. But I should be glad t o have my 

$auC ion ovorrulecil, I am na tu ra l l y  oonservative, and i f  the 



j d f ~ ,  ~~fi tchef l . ,  Jn NIinn-sot;a, they have said the thing 

n a v.-rry f e w  words, so f a r  as contr ibut%on and ind@ml.ty 

are  concerned. They hava s a id  if be i s  a ihf rd  party and not 

a pgrty  "c tthe a c t l o r i  he f a  n n t i t l e a  t o  co~xkri'nution o r  in- 

demnSt y , Then t ha y go on an2 add t w o  other  Qaqes . llihat 
I 

do ydu think about this? 

Pro f  Sunderland. Those are probably the Bnglia~h 

eases. There a re tkree branches of the Englieh mle, and. 

t h e y  pru:-mbly elpn3y them all. 

Mr. IALtchell. What a r e t h e  otha$ two branches o f  

%he Y n g l l s h  r ulcs, and why should they be oxclufiqdl 

. Dean Clark. One diffiaulty does arise about the d i f -  

f cultg o e  @x~ending Federal j u . ~ i s d i ~ t i o n ~  F i r s t ,  it iar a 

quest$-on whether you oan -xkend Federal jurisdlct ion, ~ P l d  

second, whether you sboud. Mow, as to how far you go, the 

broaaer you make he rule brfnging in a th i rd  party, the more 

you run fnto  %his question of independent grounds of' juris- 

d i c t i o n  or l f  you are not doing that, you are railly are  raw- 
-m 

ing t h f rd  parties who oould not othe~wiset be sued undan tho 
/I & 

rules in the Fsderal ODUT~. That  is about the, problem. 4hz"k 
t L  

fts mainly hsre, 1 th&nk, question of Federal j u r i s -  

d:.ct;%on which mstkss kb5s ai.f;ua.t;%on? a XSttIe harder than it 

~vauld be in the S t a t e  praatlce, 

Prof, Sunderland, Thssa aecunc2 bpanahes sf the 

' ~nglish rule are vary tsahnioal* 1 do not think anybody 



~ K P  &B the <ia@%sfosa a f  $:I%@ oouxaka arTkZd~~ 

gctvk~ ant r tstlrta5n arP@si A O war@ both ~ i t l l t a n s  0% 
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West VLrglnia doing business in Kansas* B, the Kansas Pub- 

I l c  Utilitiss Commission, d aclared a r a t e  higher than the 

rate in the contrue2;, :.nd dilreated C t o  su2;gly A at that 

rate. A brought s u i t  against B, a c i t i g e n  of Kansas, en 

tihe ground. that that ordeT violated i t s  contraat  rights w l t h '  

CI C. %ntervenei3 in the  a u i t  betweea A and B. T b   upr re me 

Coma% said  that  the intsrvention UP tha Kansas company in 

the same suit; d id  not take &way theground of aiverslOy of 

-*&%f%@nship, on %ha gsround thzt ;urisdiatlon exis ted  when 

ths s u i t  was bogun. And it said that jurisdiction oncle ac- 

quired of that  kind l a  not diveatsd by a subsequant change 

In !;ha citizensi;..p cf -Lhe ps\rt ies~ nor 18 such jurbsdiction 

defeated by the prbaenoe o f  a pa r ty  whose prese:ice %a no% 

material. They said the  ;'.ar,eaa aolnpany was a groper party 

but not a neoessary party* 

UP. MftaheS1. T h ~ y  talked about that, but they d id  

not aczly whet he^ they decitted the ease on that, 

M r .  Dobfe. I t h i &  tiiiat $8 plaln. They d ld oonsfder 

the 9n"e~van.t; Son (, 

f+Tpar. ,t$ickersham. Yea,  but there was juri~lCilotion 

whit!- d i~ !  not de:,ond upon the  citizenshfp o f  A and- B. 

Dean Clark. Yea, but b e  P@der~ i l  court  in Hew 37o:ork 

has hela that; there mur& be dfvapsity  batwean E)  C, or 

some other  grountl bofora j u r i s d l c t l o n  can e x i s t  2n %he Fed* 

ern1 oourt. . may c l t a  f o  that 20 Fed. R@p@ (2nd]72$ 28 



Dean Clark. It was said that d fvs r s i t y  i s  not reguir-  

s& f o r  fntervent :.on, nor f o r  crass-sufts betweeni?tsf endante. 

Bu% wet n rs  no3 Genlinfc with Sringlng %ln sr new party,  How, 

of course, what wo have done i~ t o  try to make it more limit- 

ed, with the h-:>pe of making the new praotfce stick. 

UP. hmann, 1'Jould 1% not bs better to & this-- 

tha t  ws ooul.2 always "ind some carre t h a t  aught to be within 

it, and we could always mend I&-that the  roportsr has Pixe 

it E ~ E I  far  a:i it oupi.lt to go. 

Mr. Donworth, Zseoond &he motion. 

1 .  t A11 in j7'.avor of  atPapting ftule 30, 

subject t o  t h l a  Tuthsr  examination o f  tho Federal demisionl: 

on the jurirsdfction w Z l l  say ?!ayeflg thoae opposed. "no." 

( A  vote, was taken and the. ru le ,  
w l t h  ths qualif f catLnn, laas man.  
mousl:~ adopted. ) 

. 3  

Lib 're 5 0 6 ~ s .  I W F ~ T ? ~  . , ~ a e  one quastinn about Rule 

,-@ID whZch is not ju~lsdictianal. A t  %he very end, the r i ghq5  
a;;ains t 

of the p l a fn t i f f  -/the new defsnriant are nothing at all* 

W0 ha8 no righ-ks, and the defendant got8 execution only w h e h  

he paye the p l a ~ n t l f f  ' s judgment. Now, %his be lng a ru1@ 

a-3;lllcable t o  both erquity and law, ;srm~ I am wondering i f  tht 

intsrf ere8 ~5th the r f g l ~ t  of a pla int i f f  who may be rioh an1 

applies as against an impecunioue defendant t he righl; o F 
the ..attsr against a solvenk guarantor. $hat, 1 t hi&, 1 

3- 



a f euniliar ground of equikg jur isdic t ion which gives t h ~  

pXainC2ff dizssat r e l i e f  agafnst t h e  guarantor', and I trust 

we are not interfering w i t h  t b C  by providing thn t  the plair  

tiff shall have no rfght against a new defendant. 

Daan Clark. Well, you v ~ i l l  notice that the ppLaintil 

does have some right8 against Ch@ defendant, The B i n t i f f  

m a y  amend his  pleasing t o  include t k e  Chird parOg , .sss i f  hc 

might have o ~ f , i n a l l  * joined sucl! party.  

M r .  Dodge. 3:; an amendmant in birr pleading? 

Dean C l ~ k +  Yea. A l l  wa have dons is t o  s t o p  it 

where he aould not  or lgi lnal ly huvs joined D i m  in  t h e  s u i t .  

37 &ire Mitchell, L s t  me interrupt t o  say that tho  oou: 

attendants are anxious t o  h o w  what hox~re we are going t o  
1 

s it tomorrow, Sunday, 

tap. Tolman, I am go ing  t o  suggest that we meet at 

23 o'clock %omorrow, and have aa afternoon and evening se8aS 

so that we oan really get  a l i 2 ; t la  rest in t he morning. T 

t h i n l r  we, w i l l  accomplirsh more if wa, do thaC. 

11 
:I MP. Tolman. h d t b o r  tk ing  about it is t h t  we can 

/; no t  get  anything :;to sat  in t h i ~  neighborhood on 8unday$ we 
f 

1; ~ o u l d  have to ,.o a long way t o  find a restawan%* 
11 

L 
1' i 
; i  Mr. Eitchell. That i s  why I w a s  going t o  suggeet 
I $  

/ j  that  we meet n t  tha t  hour: Instead of adjourning at 6 ofcl 
1: 

to-.orroru and then oom:na, Saqk, se night run through imtil 



7 df  clock, ant: make take a r a s t  of 15 mfnutes during that 

time, and we can aft until 7 o r  7:30 olclock and then ad- 

Journ f o r  %he day, instead of running off '  and ooming back 

I favor that ns a good suggestfon. I 

T f 2 ~ k ~ ~ s h a ~ i - 1 ~  we remain Zn seasion for f fve  houri 

tomorrow we w i l l  do  p re t ty  weLLI I 

t 

Idilr, Only. My ilmpresslon ' l a  t h a t  you w i l l  not  do as 1 
I 

much In a strq11gh% five-how ~sc ls ion  as you oould in a broken / 

fha-hour aeasion, i 
I 
L 

1 
h l r .  Lernann. I was worxder Zng IT you could. If you I 

! 

dLd ti.8-L you should no t  come, b e c k  a t  n'ghk. 
! 

Rp,  DObjB. !%hat 9s your g r o ; ~ o a i t i o n  about tomorrow? 

M y r  Lemann. I ~ h o u l d  say begin at 10 o~ kmLf..gaot I 
i 

10 an3. mmoet for t k k e  hours an6 then come back lator for tbreej 

hours  and than not  come back at a l l  at night;. 

Xr, R f l  e ker 23 ham, Ylould wa not do m o ~ e  if ws met at 2 

a l ~ l a e k  anir rsat until ?? P move tha t  tomorrow we meet 8% 

$3 ofclack and 81% unt$X 7*  
! 
1 

Mr. Olney. At; the end of three  hours you wf31 find I 

I 

Wiolrararham. I ~ ~ ~ Z ,  ws ~113. Cake a 16 minzxtes I / 
i 

P@c@~B * I 1 
i 

I$iT. Loft ln .  Tha o-~Z:r o!Q@ction t o  t ha t  fs tha t  I havq 
I 

an angafi2ernent tamor~ottd aftsrnsan, 

Mr. Lemann. Mllr, b4organ yoea tonfght;. 

I I 
i 



ges t fon .  I th ink  a t  hal!'-past 4 s e  hould take a shor t  re- ' 
I 

C B S S  e 

l$p?r, & l i t o h & l l .  You macla a motion, T4pIr. 'Wickersham, 
I 

ti-& WB meet from 2 o'clock t o  7. 

Mr. ifonworth. Subjeot t o  aueh recess tie cantake. 
i 

( A  vote was talcen and the motion 
of MY Wickcrsham was nnanimous3y 
afiopted. ) 1 i 

f 

P o Then i t  La definitely se t t l ed  tha t  ws w i l l !  
1 
1 

not a i t  tomorrow nlghk or tomorrow lnornlng? I 
1 

;sip " . Hitchell. 3% sill not s i t  exoept f r o m  2 t o  7. i 
kt! wer w i l l  pass on to Rule 91r 

Dsan Clarke Nov: about t o r i gh t ?  
..I+ 

&P* PditclaelL* I rassxune t h a t  we w911 s9.t; tonight;. 
I 

;:re Lof t in .  Yest Imaks  that motion.  I 

1 
i 

8 e We w i l l  so unclerstand it, unlttc~l %here i 
i 
i 

i s  sorno & j e c t  ion, I 
i 

! 

ji are t w o  t y o g r a  :hical  is motionu should be " i t s  
j ! 

motion" and the next word ahould be "org$ in other  words, 
I! 
1; it should be "upon i t s  motlon or the rn~t ; ion .~  
r 1  :I 

like rlglckarhtham, In what Xirza? 
I !  

I 11 Nr. Donworth. Tho t h i r d  Line. 
ji 
/i 

/j 
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rap. I'iickl~l~shslm. ~~11(311, that i~ a ~ e p e e  l t ionLh@~e. 
"A'%;@ 

xthalJ deems& 8% ftastxa upon the PIP%ng o f  t ho  answer, an& any 

nap: aga? aP 3 3 ~ ~ m $ % ~ ~ 8  mat&@i~? th@z*ain shall  $a d~zemad ko bs d@- 

*%ha g1aintl.f f mtlly mast by deriial, defs~rme elk count;o~c%ah.@ 

X Bn net khim?;.r y .u want to dcretm it den%@&, bstlauaa th% a%- 

to ba eonf~ssad and avo%d@d-- 

Dean C l a ~ $ z ~  Vfa5.t a %%nut@* 1 %hb& you are ahang- 

Is* us aonsid~r 11;. Thils provides for norep ly  rsxoept wbn 

Dean C l a ~ k .  X n  other oaao you may have PL an the 

O P ~ C P  of k i , ~  court. I f  ynu i3.o ntlt h~ivo L t  you hnvo p/Dreplyg 
en8 then $f you h-vo no reply 9t ha8 g o t  to be deemdB cZanP@d 

Er. ?Eor~anr Not at a&%, i f  yau pravilde th&% he may 



be may have. If you are roing to deem it denied, then unda@r 

o the r   circumstance^ he h z s  -ot Go be put to theproof' on it. 

Deal2 Clark, W s l . l ,  2s n mai;ter o f  f aot,  % h i s  i s  t h8 

ordinary. code provision. 

eo it, 

Clark. Well, I do n o t a i n k  2% means very mu@b 

$n the C O W S 8  o f  8 e ~ i a l ,  

Mr.,ldorganr Jt may not! but i t  means that you do no t  

need t o  r@;~ly,  and .f;riaJ wfthou$ an I ssue  md 

without stn af flmzxt ive defensre . 
Dean Clark. This i s  nev to me, b e $2; 

agd n? 

b. Morgan, My ~ o l n t  i s  that; wh8ngou abo l iahr  

reply that  ;gou go t o  t r i a l  ~ithout an issue whenever there l a  

an affirmative defense, and tha t  the oasa is then t r i e d  on 

the eaidenae without the pleading. 

W ~ c $ g e r s ~ m *  that not eha whole theory of i t? 

2 i k .  Lemann. yh~ha% 2s you r  auggcjation? vlk%at language 

do you v:ant to take 0112; o r  leave in? 

f%, ?$organ. I %ant t o  take out ths notion %hat any 

n x  o r  affirm3-tive matter in the reply shall be deeaad d~rnieC 

l\lr. Lemann, Would it suit  you Go take that; auC and, 

a&y ""he plaintiff  may asaept any def snse wiChout further 

plesld2ngfl? 



I&. %organ. Yea, "and the plafnt iff  may meek it by 

&eniaL o r  a f  f imaat i ve  defense. 

Wickersham. Then you have $0 have rejoinder. 

Mr. Morgan. Nor You are ta lking about the evidsnae* 

Mr. Lcmann* CouM you n,nt it; by omitting the warfie 

from the  word "anyH, t h o  last word in line 4 down to the word 

.f;?/fIeff 3% w i l l  t h ~ n  read, "The a c t i o n  ahal l  be deemed 

upon the ffling of the answer, and the plaint iff  may assert 

any defense or cla3-m whiah he h&a t o  any nsw or arfirmative 

matker s(st up in the anawere" 

%fa& 
mative 9n svidenoe, by denial, 'd ef ense o r  alaim. 

A 
Myr Lemam. "ldakako my defenrse Oo the counterolaim.' 

Would that cover it? 

Q. Ffi,rgan. It is not a cauntarcllaim I am t al-king 

a out. 1% is where you hrvo an ~-? f ' ima t fve  defense  he^ 

khan a countc3ralaim msl8cs by reply. 

Mr. Wickersham. The usual provialon i s  that a l l  o f  

.&hat shall be denied without re  joinde~. 

IVIr. Morganr CU;rite so' 

:a. IVickorskuam. That f s t h e  Egulty rule. 

Mr. 1;Iorganr Yea, and my assertion is that 2t fs s 

mfstakaj it does not mean anythfng. 



1 6 ~ ~  Bobl ie .  Tho defendant has t o  prove that  new mat- 

x - 
b 5 ~ ' r .  Wicrkspsham. Yes, 

@re %hie. You do not wa nt t o  put him t o  that 

'i 

I 

I 

i~lorgan. Nog I do not. All I want t a  put in i s  
:I 

!; 
1 

ir 1 : i t  can bo at issue and then he can put i n  any svLdence o r  
I /  

/! disclosure in avoidance thaE he hae. 
ii 
Ir 1 I 

Mr, & l i t c b l l ,  This pues the burden on the, 
I/ 1 
i' 

I 

r! 
plaintiff t o  d f o p ~ o v e  the allogatlons of. the  anrweri h-hareaa 

jl I ( iff you put i t  in t hc en-wsr i t  guts %hie bw den on the defend- 
g I 

/ / a n t  t o  trstabliah it, 
I 

li I 
i 

I I  u ham your opening statement. yoU have your 
iI I i 

I I off irmntive defense and it i a  not met by reply. 'hen you 
1 

I 

I 

$ 

I h a v e  your opening statement+ p i i l l  nut the opening atatemen% /I 
i j 

i 
d l s o l a n e w h a t h e r t h s p l a % n t i f f  in tenc is tomeat theaverment  ! 
!I 
i j 

I 

ir i 
! of the defendant by defense and avoidancs, or by denial? If 
!$ 
t 

!I 

I 
you put T t  t h i s  wag, he may put tho defendant to the burden of 1 

! 

!i 
i : an affirmative defense, and then he can put the defenannt to 1 

i ;  
1 
i 

' ; t h p r o o f ,  when there i s  no dispute in fact on the matter. 
il i 

. 1 
I 

EP. Dobie. Take e s o i t  for the sale o f  goo8a, and l i  
i* 

I 
I 

11 I /!in tia RnRpeer the defen6ant g e t s  up infanoy. NOW, the  plain- 1 

!i 
i 

li 

! t i f f  I s  perfectly w % l . , i q  t o  odmlt inmncy, and mnts to say 
I! i 

ii i t i i . x t  thaae gooda r e r o  necsasaries. 1 th ink thst l a  tho  kind 

ii 
t 



of case MI?. Morgan has in mind* 
?:I  

Pi' i~ ,  v~%cker s lm.  '$: have never known embarrassment 

to ar ise  out  of the provileiona o f  the code, that in pleadZng 

facts in replym any facts aZleged in .repXy which w epe not 

responeive t o  the answer shall be taken a8 though put fn 

issue, without the need of any additional pleading. 

Morgan. I have not e i t h e ~ ,  but f do not aee why 

you should say that they ebould be deamed 4sniadr 

1~1~. TJtcko~shamr That i s  the lanyuage uaed in a l l  

Bylr. To?man, And in the Equl tg  ru le .  

Zr. llTl'ickarsham. Y~B, in the Equl ty  rulet. 

!YIP. Obey. L wc-uld l i k e  t o  ask the repor te r  9f the 

~ t e a % 3 a n .  concsption of those, rules i s  not that, a s  between 

the plraint;iff and defendant, the pldadinge erhall s t o p  with 

: 7 
HP. Olnsy. %en what do you mean by saying, "~nless 

the anewer &seer% a countarelab.# no rep3.y shall be filed." 

You cannot reply  in any case. 

Dean Clark. In case of a crounterclaim you cia. But 

tare ~ a l r  t ha t  answer a reply, 

Blney* But you go  on and say, "No r egLy rshaU 

be f lled without ageclaL order of the ~aurt." 



-1 

I@, Olney. bJhy ahould he file ant. anecwep unless his 

eounterrlaitm i s  f f led? 

Bean Clark. 

Mr. n'ickersham. In New York you may mo-m t o  regetre 
plaint lf f 

%be &~mnfr/to rep ly  t o  ncv matter insested in the answer3 

and yaB gc t then an admis~lion or a denial, and you do  not 

have to ijo t o  work and prove n l o t  o f  things that are admittem 

Mrr Olney. Is tha t  satisfactory, or does 3t-i V, cause 

L- e lay? 

W P ~  Wickersham. S have never known them to require 
..*' 

it. It is very rsaldom used. 

Edr. &!organ. That %pi t o  Z h 2 t  the plain%ifl". 

* es, that is t o  l i m i t  hh. 

Xpdp. Olney. I do not know of any code S t ~ l C e  %hat re- 

quires %hat. 

Mr. Wiokersh~m. It is to ellrminhlte cendless a ontro- 

vep8% Cbd( 
A 

TI-(@ rulss on reply--some of them have it a e  t o  a l l  

I l e W  Ek8"Gt83?o 

Prof. Sunderland.. 1 think California LEI very pecu- 

I l a r ,  in that  i t  has no reply. 

kix2, Olney. So far a e  the aoun$ercXalm is concerned, 

Olzat is different, Edv-b @uppose tk@re f s aff f m a t l v e  matter 

s e t  up by way of defense* 



Prof.  Sund-Wand. It is very commoz not to al.3.o~ 

reply. 

2 a n  Sup~se you have a petrsonal, inJury action, 

w i t h  a defense of release, and if t h e r e l e a s e  i s  &earned deniec 
/ 

4 h h  
hss the  defendant g o t  t o  go an and prove t h e  release, 

aef ense is that i t was obtalned by fraud? 
%< 

Prof .  Sunderland. Under the Language of V t h i s  I t hlnlr 

- .  
kiiP ?&itchel l ,  I think, too,  it 18 a question of %ha 

burden o f  proof, It seems to me that if you strike out thai 

olauae ~lShaZI. be deemed to be denled and. leave 2% "Shall be 

deemed at issueH i t  v r i l l  be a11 right* 

MP, Hor~szn, A l l  Z%&GmtryPng t a d o  is I wt:rying ts 

miaqmpflua aak why you should put ,the c?&f@n&a~t to any greater 

buraen with reference t o  his ai'firmative i::bfensar than you ape 

doing with rcfcrence to the  palsatiff, w i t h  ~ e f e r e n o e  t o  his 

claim. You have taken great pains hare to requirs the de- 

fendant to admit the matters which are not t o  bs 9n csn4;ro- 

oorsy, an& here you rare making a special p~?ovlsion that; the  

aefendant has got t o  be deem& %o have denied every one of 

his  affimnat fve defense@, and then theplafnelff may not only 

put h i m  to proof, but he may oonfess and avoid. 

~ A P .  MitahelZ. We11, take the release case t hat you 

referre& to. There is an a l l ega t ion  and an aasv~er a a  t o  the 



a n  Yes. 

1%. Mitobell.. %ow, on your theory if i t  is clone the 

way you want it, suppose %he plaSnt i f  f not o n l y  claims the 

re lease  Rns obtaiped by fraud, but denies that i t  was ever 

Xdy. lhrgan. Yes, 

'pL1?. Mlltehe21. NOW, would  i t  not be true under your 

syatem that the burden would be on the plaint iff  t o  show in 

the first instmce tha t  ha dl.d not  sign it? 

B & m  BI0~98ne Nor 

lilr. Mitchell. Or woulc! defsn.:'ant be intheiposikfon 

of having t o  ;D on the  stand and prove that it was signed? 

defendant can meat that; In any way he sees f i t ,  by denial$ 

but maybe the burden of going farvrard by my system would bs 

%fitcberZ1* T h a t  9s just it. In trying my case 

l ~ v % l J .  want the de i'sndant to go  on the  stand &and have the 

burden of proving that the dooumcsnt wasgever signed, and the 

p r iv i l ege  o f  cross-examining him, &&stead o f  h n v i n h u t  my 
A 

witnesses on anc! having the buraen of proving that it was 

Mr. hlorgm. I d id not want t ha t  r H11 that I am sayin 

i s  that thore ought not t o  be a atatement in the rules t o  the 

e f fec t  Chat the mat tes  is neasssarily denied. NIy po in t  is 



I 

i 

that you ought t o  say nothing about it, and the o p n i ~ g  8tate.L 

ment of oounseL would state whether it, i a  or 5s not denled. 1 I 

Because in these cases, if the  pleadings do no t  say w h a t  the  / i 
! 

theory of the aoritroversy is, you can get the theory o f  the 
I 

controv@rsy from tho opening statement of counsel. You go 
t 

t 
i 

Ii to trlal without an issue in all these, cases. 
j j 

!! @$ckarabam. Yau ou-?"' not to. 
I I  

I 

Yipiirr &%organ. But you do. I 

\ I/ ! 

ji 
Mlr. Wickersham. You ou,ht no t  to ,  and w ought; t o  I 

kI I 

; avoid as far  as  possible halinb?; the defendant or p l a i n t i f f  
I 1. L 

1; I 

I 

/I bnto oourt without; knowin3 w h a t  he is going t o  meet. Now, i 
11 I 
I I  I 
!! the only reason f o r  this  provision was t o  do away w i t h  the 1 !I 
i i  
'. ntsceeeiby for raejoilsder f o r  new mertCer s e t  up in the answer3 1 
!I 1 

and it seems to me that; it ils in the i n t W ~ @ ~ %  of j u s t i c e  that 1 
$ 1  1 

the p l n i n t i f f o o n f r o n t o 4 w i t h n e v s m a t t e r ,  o r t h e  defendant ! 
1 

: 1 

1 having new matter, should know whstber his aasartion is g d n g  ! i j j I 

11 to be disputtsd by the plalntTff, and the best way to do that--\ 
i 

I I[ 1 

1 i 
I 

p2eadings for indernnitpl therefore the new f ac t s  ere taken i 
l1 

&J 
r 

I i j 

\ I 
.s denied are put in issue. 

I1 A i 
I 

Now, under t h i s  new system, and with some of the codes, i 1 
1 .  

[i 
YOU g e t  on examination of h e  partien b e f o ~ b  t r i a l ,  and. that i 

!i 1 
" 11 brings it out But the pleadlws whioh, af te r  all--the sol@ , I 

purpose of' plandlngs 9s t o  show what the intent5ons are  
! 'I I 

j/ 
ii between the ~ B . F ~ ~ B B .  I %hi& you ought to have some,kind 

- 
-* ii 

j/ 
I 



688 

of issue f@mliad on the answep, sxoogt as to new matter. 

$ f ~ .  l$on?gan. I wfthdrawmy suggestion if you. thLnk 
!i 

: ii; wiZl not make any diffe~ancbt.  

la. OZngy. I will renew m$ ~queation to Dean Clark. Ile 

I; aaid that the idea w a s  tha t  in certain caaea the rspjy might 
j ! 

be required. 

Dean Clark. It is ordered by the c o u ~ t ,  

3 : ~ ~  Olneg. If it 19 ordered by the court,  then your 
"ahall be 

word.s here "ahall be f $ledR shou3.d b@ changed to/frequired." 

Dean Clark. 0'. couxwa, I should change flfiLedB &$way, 

T suppose i t  18 eerved 0.. the o tke r  8fd.r But perhaps "re- 
I 
I 
I 

j/ quirei" would be better. HPi ledH i s  the word that I use a11 
1 

I 

the way through, meaning w h a t  you mean by "servedH I auligosa. 

Nlr, Olney. No* 

Dean Clark. But 'traqufred"'' i e  a11 right. I mean no 
1 
,i i 
i: reply shall be requiradl without spscial oraer  of the court. 

/ /  
! court if a man f i l e s  it would it not be strioken outat? I 

1 

I 
Dean C l a ~ k .  Yes, I ~ h o u l d  say "no r e p l y  shall be had( 

On the iaea that Mr. Morgan had, an any plan excepting by 

'I ohangfng our @oh@ms, and going t o  the Elmmsota rule, whioh i s /  
5 i I 

t o  rep ly  t o  any new mntter,wh2ch $8 not cr new-- 
(~ntergoain~). 

f 1 &stl.hce t o  i 
!Ailre ?Jo~gt%n~ 'hen you bnva to have provf aions as/naw j It 1 

mattei. in the, reply,  So i t  does not make any dilferenoe, I 
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Csan Clark, Yea,  but wb ve  put in youp lang- 

%%tee BP not, the Cafsndant ~:l;ouLc: riot know until -l;rfal 

what he --a3 up a:;;aSnet 5 than ha would know something abaut 

3.P; e 

1 2 ~ ~  hTorgan. that is a l l  right. 

f-7 Qobie* lhgtre are a good rnmy theorat ical  9.deo8 

XP, Morgan. I do not Chink: 2% f s  very flmpor%ant# 

ncan matter mu& be+ r ~ g a r d e d  $8 h lasue without furfhstr plead4 

fng? Apzd Xeatve out  tkle suggc3stlon tha t  it, shall b~ d@@,m@d 

*ha, p%aint;ifi' or dafendank mdor certain o-$rcm8tanasrp, wherts 

th.-.re 5% new matter, to r @ q u f ~ e  a reply, 

Br.  r;Iorgaa. Ye@ g Z think.  the mot ion for i?eplg w i l l  

?;lP r Dlnex, I think any reply should be @~bmi%teel *a 

Mr. U~&g@* Yes* Tg%@~sver it i s  required at  aLJ. 



Saw t o  rn un~easonable extremee 

J * ~ P ~  Dodge. It v i i l l  not arise often. 

Dean Clarke Yes, anc! it %J a com~romise which 2s al- 

reedy in t h o  Equity rule,  vrhlch is andther reason for follow- 

ing it. In t h ~  State codes there ase l; W e e   ruler^ on th is  

au'ojectq in a limited number of Seatea no provieton i a  made 

f o r  reply, although in some t h ~ y  speak of "an~lwer Co a counter- 

~ l a L m ~ - - ~ ~ l i Z o r n i a  and Arizona. In a greabsr ntmba r provis-  

ipn is made for reply t o  the coun te rc l ab  vwhf oh is denied, and 
- ,  

that the c/;urt mag o r d e ~  a reply. *he th i rd  rule, in a 

greeCc4~ number o f  States,  is that a r @ply is necessary in . 

order  t o  reply t o  and avola any new matter contaflned in kht;he 

answezl. . Nogs, on that; latter rule ,  which is probably more 

fisquent in the ooda States,  you have a certaln ambiguf%y as 

to whahethcr you have new matter op nokg and the m a t @ a r  is 

left somewht up in the air# and in t r y i n g  t o  atrlkar a bslb 

anee,backad also by haalng  the^ E q u l t y  rule point ing the, w q ,  

1 took  t h a  middle aourss, 

EJP. Morgan. I t21ink t h a t  iar a goob mason for -bak- 

ing t h e  2cpity rule in the  repx?t .  

Mr. Kickersham. J move " c h a t ,  on ths general subj@o% 

zputlulo 31 ;is &rafted shall stand. 

@pe Lemann. We eregoing  t o  ehange the  language. 

Rickerrrham. Yes, I do no t  mean the htaanguage, 



' but the li;enll)~&l soope of it. 
I ,  f 

$ 4 ~ ~  ToZman. I second +he mo%iOnq 

Mr. QLneg. IVith Ghat r aervica remain- 

yea, an3 $ /  #$?qg$#rter h a  anuthe~  G M D ~ ~ (  I 1 

( A  vote  %Y&B 4zaksn upon th8 motiu$ 
i t  was unanimously adapted, ) I 

We w l l l  now take up liuJs 32. I : 
;:re Donworth. In the four th  i%ne, reading %i tf+gh% \ I 

through Prom the beglruling 3-t says: 
Rule 32, 

IY~nawer or  reply to mended complaint OF answer. --- i - i 
i 

When an  amendment to the complatnt shal l  bm made ~ ~ E ~ P P B T  I I 

f i l ed ,  tho defendant a b U .  put in n new or supplemental anawe4 I 

within t e n  days after t b t  upon whwhich the amenBmenk OF amende4 1 

oompl.aint 1s f i l ed ,  unless the  time -' s enlarge4 or it 18 othaq- I 

wtlse ordered by the C D O U P ~ . ~ '  1 

I 

3% r : f l l  ofbe61 happen that the &mentWellC i s  of such an : I 
I 

inconsequential oharactor t ha t  t e n  dgys C I 
%a utterly %oo long. 1 ! 

Qf course, it might lhave to be extended, but the implication \ I 
i 

here i s  erg rstrong that at leaat tsn days delay follow from [ 1 

a naw answer. Wow would it do, a% the end of the fou r th  : 
I 

I 
1 7 

2 ins, i~!xaw it says 8unless", to make it read$ wunleaa a CLIP4 2 I 

It 
i j 
1; II f ersnk t i m e  LEI ordered by t the cour t * "  
i j 

Mr. Cher~y. Yes* !I I 
! 
I \I 

i/ o n  Very frequently the eourt says thae the ; i 

I' 1 11 i! original  answer my @x%rsnfi to the mended aomplaint. 



&?. U o n w  Yea, Hunless a difFerent Lim 5s  opderer 

by the court." 

HP. na l t ch~21e  There is nothing s a i d h ~ r e  t o  the effec 

t h a t  unless a now answer is put in you r  answer should be deem4 

to stand as a denial* FJould that be suff  flcient? 

1 %  y e  Well, if you say "unlese ordered by the 

court,H heoauee that wouLd inelude also the ~hai r f i~m'~l  sug- 

gestion that the anawer ~ltanda as a dental unless there  is; an 

Inconsequent i a l  amendment. 

M1.. Donworth, Yes, T think t h n t  w9.11 have a stronglsr 

implication theit the  t e n  de:,-,s should. a.t;andr 

h9r. Morgan. Yes, and make it; #funleas oth@rwiscr OF- 

dersd by the court.e 

Mr. P&i'tchell. \?I%'n?ydo youhave to get  an o r d e ~  from 

tho court? 

b e  on a motion, and it would be par t  of  %he order allowing 

lib. Mitohsll. Not nplctessarily, beclauee, you aan g e t  

an amendment before %he t;$me- 

Mr. Chor~y ( Intsrgos ing) . Not under these rules. 

%P. MftohelZ. Not undm these ruled 

Mr. M$toi-!ell. You can nmend within original %kme 

to a n ~ w e r ~  ;3u;;pose you havo twenty days to anawer and it 



f a  amend~d wlthin ten dayst you cannot answer within twenty 

day8 

l d r *  Idorgan. No, 

14r. Donworth. tVell, probktl>ly.a very Large proport ion 

of mendmclnts do not ~ e q u i r e s  any ansues. Why do you not say 

"mayH? 

i\lit~helX. Instsad of' %hallF1? 

Mr. &mworth. Tho tendays as a matter of course $8 

very l ibera l .  Of course, it may exoaea t e n  days, but allow- 

ing t e n  d a ~ s  as a matter of course i a  very l i b e ~ a l .  

Dean Clarlr, Yes, I t h i n k  go. All of t h i a  ru le ,  even 

the par t  you are imp~o~ing, i s  &he .lelquLty rule. 

M P ~  L o f t i n *  vfhy not pu-k %in "in an absence of an 

anzerzaed answer th~3 B X ~ ~ W Q P  8h11 be deemed t o  be t o  the cowtz- 

plaint as c*men8edH? That i s  the pprf?atice in mg State. 

I%, !+fapgan, T k u t  9s the  practice in my State .  

Mr. 1dftchell. I do not th ink it Ls neaeasary t o  g e t  

I@. Z o f e b .  Not an 

a-*uld liave it up to you t o  

answer etand t o  the amended ram-7lain-b or f i l e  a new ma.  

*ha&. 

Mr. ~ i t c h e Z 1 .  Do you no t  thlrlk thexae should be some- 

thing, m. ?$organ, that  vioufd aovsr that? 



!ipe Lof t in .  I make that motion, that some phraae- I 

I 

ologg of that  kind be used, I 

T~:F. Olnsg. ~n pwerviaing f u ~  t h e  answer in case of , 
I ![ 
i 

amandment, gau have to d-1-ffsr~tnt inte b e t ~ a e n t h e  ease whe~a, 
k I/ 

; an amended answar l a  put In--that i s  an answer in tota, and 1 
1 I1 

\ I  

i 
&oi:~plaint i s  put in. the  or iginal  answer can stand,.,y&%%-. 

i ii 

vhsn it comes aown to a special  men8menk going in, I aa is i 

Loitlnr 3 am not rnsisting that it shaZ1. I 

only insisting that i f  the dafendant thinlcs his answer i s  i 
I 

sufficient t o  the amenddl cumplalnt, that he can l e t  Zt 80 

stand. But if he thinks it requirea an answer than ha oan 
I 
/ 
i 

ansWTe3P It 

lip. Olney. xf nothing more than an limenm~nt 

made e complaint, t h o  n r i g i r : a l  anssar stands without 1 \ 

P anything further. 
I 

i 
I 

$ 5 1  

Mr. LoStinr a l e ,  does not sag so. 1% says he ' I 
I 

1 ~ 1 ~ ~  Wicket~sha~. No, i t  sags %say." 



Idre Yl:'lokersham, 1 thoilght you took that ou t  aria 

@aid  

"- 
I&, i)onworth. :%en tho new matter comes in I % h i ~ &  

the plaint  i f f  is e n t i t l e d  t o  know ~vbether the defendant 

denies or admits, and hto there ~lbould be some provisjlon 

requir ing ei ther  a new answer os" the defendan* t o  stahd 

E@, Loftin.  T h a t  9s the rsuggoation P made, and I 

made a notion t o  t ha t  e f f e o t .  

. Ant! '! aecc.onded he motion, 

shaulC, be chan?;ed t o  read Ifunless otherwise ordere& by the 

C O U F ~  P I * H  EB tb-f"b th.0 Ld88.T 

Mr. Cherry. Yes. 

8 e l'hors wae a motion made about put;- 

t in8 fn some provision abouk allowjlng the ansviar to stand 

aa  an famendjr-lent to the c 

Idrl[~e Do~wQP%'B.~-I X t  doe8 ~f"P;$?lr  

l d r .  Lemann. Your polint 3.8 that the defendan& must 

say what he want8 t o  dog ha must say wlthin a time not t o  

exceed ten days, Is that what; 5% come% to? 

PIP* Ilaftfna Yewa 

I&. Ngkchell, Somebody hss mnde the point, however, 
-& 

that  he put 2n gone new and important @cuff, and S may not 
A 

make any refsrence Co it, and he a l l o w  hie ox& answer to 



stand. Doem that embrace that? 

alp, Donworth. W e l l ,  if his old answer is not so 

f ~ m 8 d  as t o  aigrn3.t .t;h&t;- 

Mr. Mitchell (Interposing). . gs has admltted it. 
. 3 .  

&!I?. Donwor.t;h. ' Yes, he has admfttead 9%. 

 h he glotion of I&+ L o f t i n  wa8 
thereupon voted upon and it wa: 
unanimously adopted* f 

Dean Clark. Then the brackets came nut, because, you 

do not; have a d ef art'$%, 

ssc.i;ian, 

We can gass on tha t  Rule 33. 

XP, Olney. Before we leave that, 1 understand that 

when an ~?men8msnt i e  made, to a complaint, tkat the provia101 

simply i s  that the defendant has the r ight t o  allow his old 

answer to stand, or to answer i t ;  if' he wants t d  do so* 

Eilr. NIiCche.zetll. Yecssl i t does not make any dlfferenge. 

Mrc Wiakeralnann. It; l a  an maended comp%afnC, an 

amendment t o  .L;IM complaint. There is a d l s t b o t l o n  between 

%I208473 + 

1 8 ~  * Then ?hat  l a  the requiremcsnt @B to 
t 

the answer? 
\ 

i 

rl 

Mr. 1AiIitt:bell. If i t  i s  not answe~ed, and t$e % k@fsnd, 
I -. 

.ant allows his  o l d  answer t o  stand, the situation i s  very 

&if ferent~ but kho chances are that the d~fendant  w % L l  put 



I 
%xi a anew @nswer, ctnd hs does not wagt t o a d r t l i t  the new all%- 

1 

gatione i n  the oomgla3.nt which s r a  not a t feo ted  by h9s o ~ l g -  

M.II 8rZBWQFlr t 
1 
i M r ,  Olnay. I t h i n k  ar) ~mendmsnt l e l  made, ft abozould i 
I 

I! 
I 

8 be answered abaslutely, ! 
L ! $1 

I 
I 

i 
11 

I Nr, Mitchell. It is abe%u~;cb~y safe as i t  seands, if j 
i 

I 

T I -  

ha deniae 9 t r  Yi~y a h o d d  he h v s  his .tenographer wrlte $% i j j 
? I  
1; L 
i: over again? I 

1 
r 1  I 
11 
! j Mr, Obey* ifihs PUZB i s  that he mM32 aaswerf Zi" hw 1 
11  

I 

II QTt I 

;' ;i @an s t  ipulal; 9 in tho matterA& @st o ~ d e * ,  alx 1 

I I I 
/i right g bu2; 80 .ear 8s a general ru le  h he abouXti 1 

I 

It 
I 

I 

I 

h 
I 
I 

o distinguish betweem 
I 
I 

&, ~ $ e a h e & l ~  Of courso, if the ozdanewar does no% / 
1 

I! I 

I 
/I 1 
11 3 

ii ! I 



again? I 

I 
 maw@^ s lharl l  as &a answer Ce, it, But ~ap&le4 tkutr i 

I 

rlwa'3pb 18 the idea tkmhatj the new ra~tsrial i e  an& mu&& 1 
I 

I 

whbt;he~ the o Z ~  ~ B ~ I I Y I C  BO~X(B~BII 5% 02" aok * srhe ~ ' M ~ ~ % G ~ B * ~ ~ B I P L  

&%ways %a, when %hat ~t~temasnt i& made, thak the p%alattiZf! 

=st prove kds aewm2rtorl 1% i s  j u e t  a 1@@as way e f  yffaor / 
I 

tr-leagt but thaC i r  what i Q  n?sanq btlt; rvhen gcsu pa* i t  i 

MF+ Doaw~~&h* I halrer tha iapreesreion %hakc rhsn re had) 
I 

&Pa N ~ C ~ I B B I ~ ~  They db not =&an that* Th@g ?#@- it 





I ' 
Iz !$ 
1 ~ s a n  Cxark. Perhags that i s  not neoessaryr B u ~  
i 

sinoe sxeeptfona were abolferhed in equityt perhbps we do not 

i 

#rr Morgan. %(.apglies to dsmuerrers a%ao;\. 
I I  

HitaheZlr "hen you &elfine Wing8 ~h%li* you aan 
I/ 
i l  

or oannot do in the pleading. that axrrludes evqnythkpg else. 
I! 
i t  /I Mr. Morgan. W l l ,  whyihyhhould we not abpllah~exoe~t- A I 

Could you not take, exceptions ,Po r f n eif$%w? ': 

i n a e t y  ? Yau move $0 f a&l,as, on the ground that i t / f " i $ l s  I 

\> 

Co atate a cauae of aotion OF f o r  soas other reason, $xt I I $aq i k 

, : \< 
1 I 

IVTOFgPDe Yet3 e 

WLrr Wioke~eW~.  For :. hat reason, they gut la  t hia , 

'11 r igh t  but; I Bo not  as& why you 



ahou3d. abaLifah exceptions t o  the answer, and not t o m a  b3.l.l. 

Pililr. If t h e r e  28 any suchth ing  ao exocspkian 

ta t he b I l L '  

k b r  ldo~gan. Was not that tB4 teirrn ' ~ e  uaa67 

]Cemann. We eZoe& Co 9 e ~ i t ' l o ~ l s  a t l a s *  

&, Morgkur* may c om@ from the so-called a f v i l  

Mr. EIIitahell. I wonder, when we state  specifically 

what matters the excsptiona are allowed, that does no% ex- 

cluact a l l  o t h e r  excepttone, and f t i e  n o t  neoessapg Lo go on 

and aay, " T h i s  28 abolished and that i s  abolished" %if our 

Ellr. Donworth. Further, they have already been abol- 

ism, and we should only there  thoreforeuaholished2ift 

(Laughter r ) 

ape Dobie. It does not h u t  anything intherec The 

018 Equity rmle skteer it, and that  was a well known devicca in 

the old gdkpfty ru16, , nnd you are fo2lowiw that praotice 

' a  great; etxteRC. "' 3d $t no* be ~ e X 1  to 2aavs 2% Tn? 
+-:+f%f%2/ = 

-sz --,>- ' 2L-e 4, 
~ l t a h * l l .  EP you ledtvs i t  in, La not ~ ~ 4 ~ ~ s -  

f i  
%ion whether 8emupra~a ma % e f t  9mS 

Mr. Dubis. Well, that w m  the grscedure, under t he old  

Dean Clark* That g ~ 8 ~  back t the old ~ q u i b y  mxs8, 

as to :.ha old. demuerrere and exceptions, and pLeas and ex- 



oeptians to answers. 
'kt 

~ I P .  Dodge. I w i a h  you aould wlshgou couZdput; in 4 
so=@ way EI o thaC it, would seemto be a new aot  of abolfsh- 

Mr. Dobie. T h a t  may reT iva some ancient t hinge r 

Dean Clark. ~ e ' ' a h o u l &  sag rfexceptions t o  t h e  answers 

&+. &$itchell. *h~ about "ahall not; be appliedH? 

Dean Clark. That  3.s ha ather ex:~reas%on 1 used, 
i 

h&, DpWcs. ?Shall not 6e ap&led:' that i s  bet te r .  1 
I 

Mr. Lemann. I netice in these suggestfons of the 1 i 
1 

i 
loclal comaitteea, that one of them fixers t h e  t h e  for filing 

1 

motion t o  atr9ks j  and it raised a question of rhsther ikshou d I i 

be one day or fiffreanidays a f t e r  ?he filing of the answer* 1 
I 

Thn t was the sugge a t  l on the Imal oommitteas 1 
I 

your suggestion %a tha t  i t  he petmitted d;o be done in part. j 
, 
1 1  

I do not know whether that would w o ~ k  better if you strike ' 1 1 
I 

i 

part of it out* i 

Mr. Mitohell. T h i a  t i m e ,  proposition is a matte+-% / 
has been referred bg-.ck t o the Commlttae for their coasi&er- 

I ation, There were changes made in  the @$?&B%? ~ u l e  ekeat up- 
i 

sO% the vrhole aah.adule, 



heye 

Mr. Pllitchell. l\WLZ, we had some limit about when 

plsadln~s ganeral ly shoul d . b e % & @ @ ~ p ~ , @  and we should word 

f% as t o  Include a pleading in any-- : 

Dean ~ l a r k ( 1 n t e r p o s i ~ ) .  Yes, wyllave t o  put iln some+ 
I .  *% .. 

thing new. l + f ~ ~  Donworth suggeatsd a rul@ on that, an8 I I 

I 

think: we w i l l  have .to adopt  his r u l e  or some s i m i l a r  ru le .  We3 ' 

.have suggested 21; ae an a ddft ion t o Rule 37. 

h 4 i t o b ~ ~ l l .  T think it 18 important somewhere in ; 

the rules t o  have a definite statement of just  the tilme that i I 

i s  allpwsd f o r  these t hlngs--lawyers wf ll look f o r  that 4 

i 
i 
i 
j 

Mr. Lemann. How about the suggeatton t o  strike out  1 

wexaeption f a r  insufficiency o f  an answer or aboli~h,~ I 
I 
I 

I 
am just asking f o r  Laformation, and t o  d i r e c t  attent Lon t o  

it, and not suggesting that he nhauLd strike that out. 

Dean Clark. Wall, I suppose, y o u a r e ' r e f e r r i n g  t o  

the defendantfs counterclaim, and where it saga, "Co strike 
1 
I 

eruch lefense o r  counte~claim. ! 
the 

I 

Mr. ~emann. ~ut/~ule says that t hs pla ink l f  f may move 1 
$0 s trillra for insufficiency, "on showing that t h o  d e c l e i o n  

o f  the moCion would f i n a l l y  dis~aete  of the aotioneH I do 
! I 

not; q u i t e  catch tha t .  

?$re  t tor gat^. That is t1.s end of that. 

Mlr, Olney. Mil, if it finally disposes of the  

~ounter~laim, wrhy s u ~ x n l t  an amendment, instead taking 
i 

i 
i 
i 



$he rnotifsra ae mndeB. 

I&* Cherry. That rai~lss the questfon that I3aLended 

Mr. &eaann. I M v e  a aasa now iln whiok? I mwy w i s h  %a 

atrtka in t;ha Peaeral court, w?l.ich may not alsposr of the 

aation, but mag dispogs  of a large pa r t  of fe, BO BB to C ~ ~ P F  

up the, matter and know %tiat th3ve are a e ~ t a l n  things about 

i t  that Z n e e d n o t  w o ~ ~ y a b o u t .  I do not knowwh@th@r ilt 2s 

a qtxssCion o f  procedure o r  not, but  I do not know whether 

oould do i t  m6.s~ theae rules. A* firsrt: I thought we couPd 

n o t  do fZ; under these ruxes, beoauere it; might talc@ uut the 

whole aase, Xow, my man may n& want t o  t a k e  out the whole 

ease) only trno4hf i d s  of it. TBe aaswer set8 up an aPf ir-  

lsatlve d~renee,  and may be noi good. Xk q y  be good as  t o  a 

s laaEl  part; o f  the ease. I should have %a serilxe a l l  o f  it 

aub , 

Mp, WickBrrham, Thisr only @over8 that part. When 

you Mve g o t  that abrickeh art, in oCher wor4a, it; m y  be rr 

g00d 8efenae. 

Mr. ~~~, But saa 3 read thitr a"cfirst, I though% 

2.l: .aaqvi~*@d me to &@let ~ i t l  o f  ths entire defenser 

prevwt yau Prom makSng mo.tiion~1 Co s.l;rike, out thfs sentenoe 

osl thtaL senkdtnoei you have t o  Gake the PPbale defense or 



D e w 1  Cla~k* Yea* 

#P* L~malrns a~sume ha d5.d not mean t o  r~oommend 

tkm* * 

Dean Clark. What I meant warr khat you had to take , 
1 

k h e  asunl;e~olrlm as a ovh~Xs, but; 80 not 'haw t o  taka the 
I 

f b ~  8 m a ? y  jud~uiclnt r T11e anslwer does not; F ~ $ u % P @  a m a r y  i 

;.;P+ Olaey. This is not w. mokion t o  rrtrike out; gar- 1 

t i c u l a ~  sentences. 2:$ %& EL motion to t:trike out the grow& 
$ 

o f  fLn@uffZC3i@e~y* 

I&. Nfckersbtm. Of the f a c t a t  
I 

Qu, L ~ ~ i ~ a n n ,  Mot the v4h02e answek, J-,7-q 
! 

i d r .  Obey. The inauff:'9eienoy of ehe p r t l o u l a r  anew@$ I 

or o ounterola lm %'hat 9s e*llsged. 

Daan CXa~kr Corr@aL t 
i 

Xy. Olney. lr a m3.n i a  mmakix~g w mat Ion o f  that @bar- i I 
1 

aster, whg Ehould he be, raqinired t o  say if the, autlan 119 
I 

I 

i 

granksA it v ~ f l l  f'nally dlspoae of t b a  m e t e r ?  
z I 

j 
Mr, Wiobareham, Do you mean Of the ouit? 1 

1 

I 

Mr. Olnay* mean reading -i;;;his language h~rs--$rou ; 
I 

r e fep  t o  the rule acr ~pr.Qled here, and you ~ $ 1 1  aee w h a t  the I 

point was* I 
I 



Mr. WtakeraW, I unde~stand fromChie that tb @$- 

feet  of ~ h e  moti.axlt-*St fs the affi~%aLi~@ d ~ f e 7 g . r ~ ~  021 &he- ' 

aowkerclaim tha'c you mag t o  fstrXk~t outr 

Iql,~r. 0lna.y r Well, i f  ho i s  moving on the InauPS%&%&asrio$: 
1 

QP the c o ~ % ~ ~ c l a % m r  
% > I  .' 
i . !&. Borgsm. SD Gsrlrete the plsloe of the old'd@~wrrs+ ._ , I 

and separate detfcsna'e on coun%ezle&aim) $8 that st? 
\ 

I 

W, Obey. Xfo, 1 am aqiag  t h e  the words hare--he ; ' 

eannot movaa bo eitrZkar ou.t the ai"firmatirs =a t t a r  on the groWqd 
:< 

/<,< 
,/I,". 

, I  ,: ', 

,/ 1 f 

1~~ Miforgarme 1 t k x m g ~  he coukt~~ 7 1 
"'\ / i 

) *  wftlnout ehowimg iln addi%i&p; $8 

baa got %a ahbw that the daeieion of t he  rnok"on may Plnally 

diagose of i t, 

gF0-d o f  i t* 

&?. M&k~h@lS~ I shoubd th2& et~lking i k  QU% W O U % ~  

~Zt;oh@xL. OQ y o ~ m e m  you cannot amendl 

I&?. Olney. No, you oanno-t m@nd,%t is  granted. x 
I\ 

do not know what their bad in lo13 ride L -  

Dltatn ~ S a ~ l r .  I vaB try2~g to l l u l t  motional t o  



ou% portionss o f  the ranmor, an& I ila not thinli it i s  dona 

gut%@ as olearly ~ L R  2% m i ~ h *  be. What I meaht was that the 

glrrfntiff r q  noc@ t o   trike ouC, and the t3sclelon o f  the 

ztaotZon wouXd h v y s u W  ~ e ~ a 2 7  be ene that  wo~ouLb pass 

M ~ r g w z l ,  Do@@ t h a t  mean t h a k  Chs o l d . a @ m u ~ ~ s n  

BT* Olaclg. Thak i s  not done 'by th28 ru3,er 

E?P L a m .  You o m  move to 8 trike l;he wrrdtwcsr you 

cannot move eo s trike thebi l l .  Ts %hat r ~ g h t ?  

Ifpi., Luf %in. 3i think we went ax% w a r  Chat in Rule 

1 

I 

b, ::!ickerlak~~n* $:ow, ywu l%~-ve in nu%@ 313, aoeo~&$ng 
I 

t o  %his "bu";If an anaswsr 1113 an af'fi~;'32&t&v~71~) d e f ~ n s p  or 
I 

aounkarclafm, the pXa~afntriPfll%i&ynzowe t o a t r i k e  i t  out; f d r  I 

inauff lcLetnpylc, 8~6.. ao on# "and 3 - f '  tba @ o w *  99ada bkak j 

I 

NIitclzolZ+ Jutigct ~laey'a point  is that he objecata : 
I 

I 1 



t o  t h e  word8 e 8eaiarion o f  the motion mag 

finally di~pof i e  ofl'the matter. The poSnt, I see it, 

why put that .in, when in the next provi~ion you have a pra- 

v i s ion  for mrll.okhg amendment, ~ i h i c b  would gpwent  the, grant, 

1% o f  the mokioa f f n a l l y  diapoelng of it. Isrehat It? 

&. Ulrmey. Exactly. I t h ink  the id@& Chat Dean Claxl 

and tbs object hs i s  eetelrftng t o  a coompl%a.h 163 abeol~xtelg 

gasd, ku6 1% raesms t o  me that. i t  Baceer not go t o  motions $0 

~ C P ~ ~ E I  beanuss o f  t b  Snstiilicieneg of .t hs a s W s P r  you 

tare t o  provide heme--it might bet .very wise ka  gut in a rule 

that %hero should bs no motion ma&@ t o  e.trlko out mattcsr as 

red?m8aat, ovldevlCial or immaterial. 

i 

i: 
IY~P. Olne.~. @? hpor t lne tn t  o r  rraandaloutr, u.nless te 

/ appears t ha t  khs :,-ranting of -kh~+k mation w l J l  f ac i l lBs r t a ,  
I[ 

! t 

Dh@ f i n a l  h a a . ~ i n  of i bo case. 
ii 
I 

r: 
l i  

Dean S!  srk. That  is what 1 am dryflng t o  do in t his  
/ I  

!! latter rule. 
! 

( 0 7  Mr, Olney. a n t  dnss l iot  go to lnoGione to ntrike 

f os insuf f icisnay. That 18 1?~3a13-y t ha olrX Clemu~rer. 

i 1. i s ,  I xao Z;r;ying t o  make if, where you have a dsf anse that %a I 
I 

t I 

! fnsuffioisni; and i t oan be heapdl I wag C ~ y l n g  to avoid j : 
l i  

7 

ak@i&+bein,g put to a hearing wh.sn the re  ..as not anything 
I 

I! 
I 



o f  subeta~j.ue th~re. * -!&ink you ars  onprect.  he iagua,?;e 

: d o 8 ~  nat very well 3ay what I had in mtf~rl. 
I - < 

Lemwi. @kiy should you pemntl; them. to s t r ike  out 

an answer as in~luffiaiant when you would not perrnlt them t; o 

atri':.:e oub; b i l l ?  

Dean CLI~FLC. YYeZII 90 fap tas the eamplai~k 1s aon- 
i 

~w?fmd, 3 - 3 ~  attempt; t o  s e t  ui3 %the ineulfiolsnoy Sn your 
Ir 

ranslwBr* Thoru l a  ao anartarlmg an anemp. I; 
I 
I 
I L e m a ,  No1 but you a e t  do= a cage ~ e l i  Equity 
i: 
I 
!: Rule 89. 

i , - 
@re 'Pilokorsham, '~llar~e 9.8 a raotion Tsr short ju&ment, 

I 
I 

I 

I vrhich i s  erho13t; wag f o r  taet2ng tihe m3.fflalena;;f o f  the s u i t  
I 

i 
! ; Dean Clark, That %a true* 
1, 

! l ~ .  U i o l i ~ r e ' h a m ~  %id is a anuah rnora eff io i l~ncy way 
% 

than %his, becauae it i u  not limited t o  tba, SaslandmWa 

pXoa23lng+ 

1: 
I 

Hp, O l n ~ g . ~  X do net see hecar you can put on a r e -  
I r 
1 etrlctilon on %the rig&% tr, s t z * l l r ~  out the &lamer as ins~ l f f i -  I* 
I i 

i 
i oiant, b2C you elan aery wcrl l  put sa r t l a t r l c t fon  on nag azotion r 
i 
I 1  I ' 

$0 ctrlke out nart o " ar. snBa(sr as re&unaa& 6p imater$a%* i 
! 
f 

I/ 
I I 

Dean Clark, X r hi& I could put in here eomethlng 
I 
I 

i s5mflar to the provision I b v e  in 3~3.~3 37, that. you would i 
I 



re7 

lsot have a haa~itng u::lsss there was a p~eliminery f.ix~~.%ng 

prgf. Sunderlan$ ( Xnterposing). Z says t ha% 2% 

wi13. alway~ dispose of it$ i9 I S ;  is attacked an th@ grsund 

I 
! of  i n s u f f  l a l encg  it; 421 always 69aposa of it. 
I $  

id&tchell, ;f;bea t rouble I s  gou slry it w i 3 1  al18yn 
I 

" disjgoae of it, 6ind. then in tbs next brea-kk say that i t  can be' 
i '  I 

I I, 
ameulded, 8 0  ths13t; %he gx*anting of the mot ioa would not llnsllly 

I 

Prof. SurzderZan&. That raag ber i I 

1, etl~lier--and ~vhich you have now tkllrena way Srom me4 

I '  

/I thfagr~g thak al.1 mo-t%ons would come in, w l % h  %he reasons at-' 

:Qean Clark. &ad$ you. would sever h w ~  a hea~ing  if 
I: 

that rule app%%s&, pio that I h v s  sta'ted the ~ o n v e ~ 8 e  ~@PB$ l: 
I 
I I 

( 1  

i that you wou26 have a hearzng 9f there wan any raotlon, 
1: 

I&. O&s@g. I think 1 have now w h a t  Dean C l a ~ k  had ftn, 
I 
1' rnina; so 1 rruglgest that bhisr rule 'be paesed b a c k t o  hlm for 
i: 



Is %heye anfih9ng mu-e %hw that you may 

s t r i k r ~  o u t  for  inauff leio;layT 

Dean cXerkt plu~us lhim2tlng; it and having , 

it l L m 1 t s d  by the  c o ~ t ,  unZess yau did s ~ m a t h b g r  

I M r .  Idiorgan. Oh.. 

Rule 28 2u the e m e ~ d ~ b n t  rule, 

underratan4 it Ru3.e 9 124 -212s one wki@r@ I provide& for no 
j 
1 j i  hsarlng ordinirriZyt and you rem~abar that YOU took i t  out 

jl ty:epe* Nop~ I I!:?& this  *awn on tho bas is  of that p ~ f 3 ~ i 0 ~ 8  
I 

pa.>.@$ there would be no haa~in,; ordinn~iX;:~ t h h  Was a 
I 

1 

I submit this suggestio~q-: Let %ha 

! 
of l i n e  8, r>n:i tbon insert  s i n  relatlvn t o  the rest of that 1 

T U X ~ ~  t h o  I n a t  nontenoe in the ~ g u i t y  rilles.% 
I 

I 1 

1 
t j  - 4 

I 
I ,  

i f  Dean Clark. I think t;hai; w % l l  r)robabXg do it, but 

4 Is 
I ] I  this kLae go2; t o  be reoast, anc, b tl"na12 ba glad ff you wf13 i s %  I I 

1 T I 

f5x tbfst I 1 .  i 

M r .  ~Iitohe21. I tkiin'k alr.ve have 1% pZain t hat wa, c ~ a  
I g- - 

1 i 
1 I 

do %hat, ~znlglaa them l a  ob j&atian? A,xle Lht~re any other : 1 
I 

" suggest :.on@? 
3 

f I 

5 

7 1 '3ln~g. yg~axd J l ke  to have t h i s  suggcsstlan of i 1 

1: 
11 Dean, ~lar&'a aarried in$o the new rulel that thepa be put; a 
!' 
I $  
i: 



restriction ugon rnnt ion~ to s t r i ke  out -,7a12t of' an answer a e  
I 

~ o n s t a n t l y  used fop sur-msss of del.c.y, a n d  there ought to be 

r e s i ; p ; c t . ~ : ~  $,&-- ,~p0~ ;:;g jp mddi.ny;,un$ess it ailpeas:: do- 

f i n f t n l y  tlm-!& t:.ey u ~ : . l l  f ' n c l l i t r i t o  the fintll  d a t @ ~ n ? i n ~ - t f o n  

r ~ f  the cause, 

i 1  
i I.lzb. u o n v ~ w t h ~  E i t h  your :ps~rfiission L uroulti L5ke to 

9 7 '  go o s ~ i i  .GO ~ i u l a  52 now f o r  moment , Before 1 give tho 

[ 

3,s-brution of' J U Z ~ C ~ C O  d e 3 ~ n d ~ 1  very m c h  upon. the fezc%li%y o f  1 
I ,  t ~ t 0 . 3  
:; 
2 L  1 ' ~ ~ ~ i & $ ~ $ ~ ~ / ~ ~ ~ n < ~ m ~ n ' c ~ ~  i t  S O  o r t ~ n  happens that the case 

d = ht-: el . l -eyos,  ;,r:: : i t  ncc:.;2:ctnu ng aur*pr lao ,  sn? Lhink .t rial. ' 

I 

b 

I I . . . :-s <., , -,2 . . . ., , .> -? > I  , . , .- >.\ . , x , $ ..-.- :>,a, i~ ;p1- j .c~  t l l u t  t ) lere  shall be i P 
I . . 

I - * malriin, ~mgni:od :~lza~.l.ni.:i i n  R e:if;~@EI@ case* Thai; 

ivas of t:.o ~Jt;.pl.orna C .up$ p r & r % i c e  !;hen - Y ~ : ~ ' E s  ~i i l ~ a ~ t ~ l * r  
% 

- 1 7  \j.icll,iu,'. s:::.ln,- 29.- -o- i~ i i l  <'if :,his, n s  Z-etln !:ll.:rrk has ;:a- ' , 
I ' 

.-- 
~a~.lr.;tkon dcule 32, ?. want t o  end u;> tki2s provir:o as ~ O ~ ~ O V I E :  

H L'r ov <-, Sha"u.11 -bhe case o f  arncnc2::ent to t h . ~  complaint 

to ";:, Fans-ygQl. :rice .'?:-p:;.ng 21, the t 5j.l:le QZZOT:O~. fol* 

p1eadj.n~ thorel;r, hy the a6vorsn p n r t g  shall  be in the dis-  

~pct!.on ~f @pie court." 



Dean Cin~k* I think "chat iis a good st~ggest:toa. I 

Ao think tl lare vary 'llkaly mighl; be aagal.ty ttetwaon Rule 32 

a ~ d  22, flu15 2% ::.was a r u l e  'or ~ s r y  i r e s  wii@ni"xli1in%, and this 

lscks %pi :f .tl;is ware  im mertC~nent in ra8.clanoe of t.,)r.a k l f i ~ .  

i&. Doawo~th. That is a l l  X have t o  rsay. 

a,- 

!-;@&@ C l n ~ k . ~  J, ki:iink in $he ixaa% l i n e  of Ru%@ 34 

Gj3e wozac ':Bi~j-;ap:f E:gms41i- T . 7 a i 7  - ija coxat .aif g o  $ha% i . n a h a ~ .  of 

#ay i%~g ,'upon applicat; ion of ef  there i t wf 1% sagRupan appli-  

cat;fo:: of a rJnr-bye" 

-h 

f - ~ p ~ > f *  S;siPilpxaad+ 
-1 

~ ~ Y E G  i n  i;hd f X z 3 8 t  lZi+xe of -Lh@ B @ ~ Q x ~ &  

3enGsllo~ t?ia *aox*d "ne oes s a ~ y "  should be "permiss lve  fl 

. ;fShal~ be pernlPsaLvelerH 

:':r~fI. Sund;@;l>azld. : f l $ ' ~ h n ~ 1  be p e ~ l ~ i d s i v a  in any 

e?~gp?*emontal pleading Lo rae"z~ortLi any oi" i;l.*e stutarnents in 

t h e  o r  fglno:. glea:ling, && 30 on+ 

Fix&, Sl.ney. St~a3.1. : ;ot  be gt3skmlsslva. 

m,. 

P .  C y ,  unless - - 
$1~. LobZo. LfU::lssra biio ~lpcsclal cL:rcur,la tanner, oP the 

vago ;gaJ. ; -~q+~~%ye 5% * H  

-2i:aun L'laral.;. 1 i;l:.inb t;i .~cj.J~a 02' bocb 1; tho $ w a I  but 

a.t; S4532 ls ';;O : . ;2 ... -. L.;l.~-t -' ~ E P G  702 ~ S Q  2-?'xelg t o  h ~ r r ~ c  a zmndate 

a:: . :;l-;311. :33kl2,,!1~ t 3 carp7 1% oink. 

- * 
L J ~ : C *  r;jlle:*p~.~ :I'ell, cis g a 7 ~  bhuvs 3 . t  i t  ,sii~-s flsi~a21. not 

ho neco-:.rrr+r *J ~7:;lcaq s ~ 7 ~ c i a l  c2rc~~a~1.I ;~nces  r a q ~ x i ~ a  i(;." 



Donworth, "uj;)osa a new s u i t  occurs. That is  

%ha usual s t tuat ion.  You have got  a release, perhaps 

1 i t  not necessary ~ o m a t l m e r ~  t o  ne t  for th ,  by mattar of induce- 

ment, some of' t h o  things you said in the or ig ina l  pleading? 
I 
;I 
j: 

; You stiy it is not; naoessmy do do that, but you can t a / l  goux 

st;ory* 

Dean Clarkr I am shocked at the way you Minnesota 
p 

geritlemen ~ r i t i c L s e  the Supreme Court. (~nirghter.) 
l /  

3 %  

i 

i! 1~ 
Mr. Cherry. I cJ.o not care ~~b.om yo12 c r i t i c i z e .  

t ' 
! I  

!! Hp* \v$,ckepgjhm. It ha8 b~coma the fashion. ( & a ~ l l t @  
1 

1: Mr. Cherry. Bu t  I knve notlced tha t  some of youp 
;; 
i' i i  w o r ~ t  language comes from thosa  o l d  rules. T did not suppose 

WB c~Ju:I.~:  not  c r i t i c i a ~  t h a t  more f ~ e e l y  than your language. 

Bra Dobie. Rule 55. iI 
i 

i 

I ' 
I&. ~&mll. Supplenaental nnB only covers enough i 1 



li 
I 
I 

ya~ou we:-@ i ~ a o r a n t  avhon the f irs t  comp2aint was maae--never . I! I 

1 

/I ". 
I! iiir. ~onwol?th, AZthou;jh the Suprsmo Court saLd %hat;, 1 
i ' 
/ j  I :*id r o t  !Inink f t  should ba in he1'6r z 

I: 
t 
[I 

Ii ?:!F.lr. I:Iitohetll. That ou.~;l?t t o  be stricken out and left:  
[i 
I' to tihe arp1eazd2::en"l;cZ~se t o  take care of ,  
1: 
I *  

8 
j 1 

Dobich That 1s t h e  bost  usager 
1 

I 
! i  #P. ?$itohell .  Ss that, agr-ecnble, Dean ~lapk? 
I! I 

/ i  

not  ba necessary," down t o  Hre:,uire it?" ashall a l so  be :I 

1 

11 I$ 

::se i C L t ~ ? l c l l r  i s  there any second t o  t h a t  motion? 
I I 

/I 
i i  

!3n Cherry, h w i ~ o n d  thernot ionr  
!1 

( T h e  motion wae unan-lnlousay 
adopted.) 

?:?pilr, Olney. In that connooi;:on, i*t 18 not rarr l ly  n(sc(98:- 



sary, bl:t il; m i g h t  a s s l s t  aI: n p r n a t i r ~ i l  matt.;r f f  you add 

: some such stekoment as th is  "Statemants i n  the or iglnal  

pleacling to which t l ~ e  sunplement;aX pleadlig is a supplement 

/ :;l~all be deemed included in th@ supplemental pleading." So 
j: 
I 

1 that  t l m t  v~oulil  gek o u t  o f  the praat lce  o f  rege,aking. But 
I! 
/ i  

C thcro 2s nothing im?ortnnt about that  at all. 

I I 

:I : t 
Cean Clark .  1 .;o no: evpgoze t'r:cre ~ i 1 l  be much tr:,uk; I 

[ .?. mywag. ..a hc5t?e a i-ov%z tan f o r  incorporation by refetrcbllae. 
I! 

I >  

I s  iLr, L~onworth. There has baen no motionmade as t o  
1; 
I! r 

I : 1 ;  
t I 

I!  Dean ~ i a r l r .  The reason 2 put those brackets f s  be- j 
I 

li I /  cause I t ho~.~@i2; it v~oukd be implied wll'chont s t a t  fng it. Do ;ydu 
want t o  +s ta t& ft? 

I I hr, ~ ~ ~ ~ j ; e p ~ h a m ~  X would say it LEI not necessary. T 
/ j 
: m o w  that  %t be strlcken out .  
3 1  
i ' 
i: 
i i  h e .  Cher~g. T sacofid ihe moClon. 
!i 

! Mr. 1,emann. X was aondeu~in:; wkleth=<%r t h~ aeatence i s  , 

worth saving. Are spy lawyers going t o  ask about 
!$ 
E! 

I 
~ z p *  ~ A t c h e l J .  iis was .aJ.ri a moment 880, that ~estatb- 

I ! 
I : 

I 
1 

5 ment oaa be general$ it &oes no t  say anyth2~g e l s e  could ba i 
I I  I 

1 i 
li I 

I /  



I 
L 

I! we adr-pting it? 
I 

I ! 
I1 

I E  
i;-r. Lemann. X. could thfnlc t h a t  ihe Lawgera might be- 

I !  

I I 
I I fir, Chwy. And they hove bean going undsr the Fed- 

e q u i t y  pracf toe. 

1' FCF. ::ickoraIlam. have in a pravis  ion f o r  supple- 
/ /  
II 

sn.ta3, pleading, have we not?  11 
1 1  
I [  *- 

I! Dean Clark, Yes, this is such a provision. 
l i  

/i li;pe ~herpy .  D i d  me b2oe it unGer the Equ2by loule' 
11 
i r  
I 

i z  
I $  Dean Clark, Bo* 
g I  I i  - 

q FJ%t ohell, 1 .  

4 ' 
:I I E I U T { ; ~ S ~ ;  ;:h.:$t iha t  be taken ofr  
I/ becauee yo.3 a re  bi~plying t o  t h e  court f o r  an ortitrp h&dr$3&~w 
]I 
! 

11 
i' soma%hSng, and i.n tk_le order you should  TI:; wbak t imer  you need 
i ; 
t! 
1% 

t /  tc, anawea? I n $  whereas .our clausa, hsre ,  Dean Clark, might 
I /  
1: 
I; be construed t o  be pe r f ec t l y  u8elass .  Yhynot pu-t fn an 
I r 
l 1  
ik 
/I appro ,,a?! R'GS p r o v i ~  ion  a l lowinL t h e  supplemental pleading 
/ I  
1' 
i! ai'cktn an aqprogriats tkm.ine, nd the cour t  :!jay make suoh or- 
i l  
il 
i! aer a:: may 8 eem approprlato. 
1 ' 

? e 

T0Zlf3,8EIs 
i 

T:.:~~.thin such t i m e  as %be court  may fix. 
!I 
i Dean Clark. That is  f o r  the  orlginal supplemsntal 
I; 
;I 

I pleading, not  the answer* 
I/ 

Kipr IqfLTitoheL1. g o ,  t h o  court can ad jus t  the answer 

ji 
1 1  at a time ~llowed, without  haviny a fixed ru le '  
1 :  
I! 
1 1  .,.%" 

: i i;e a r e  throug'ii nov w ' t h  Rule 34, tV@ vwi13. t a k e  up 
li 



I 
9 f? 

s ! ii'-r. I:'lckc?rshaun. 1 note the, same, correction there 
I 

1: 
I /  :.I-2, X3~tck.~a13., i a g i  going so  r u l e  that ft be under- 
l! 

i l  
1 ,$; f;'o&? t 1 1 ~  stqo;-- ,li 1; yak t;aiL an, -xcw 

I I  _l"&fZure k o  ouse .t;h~.t; 
I/ 
I/ phrase without  fufurtho:. r o f w o n c s  t o  it, (~n:nghi;er.) 
$ 
I [  = r ii 
I !  

r.:r. :;lckershnm. Yhat %is a l l  I gyani;. 
1; 

!I 
cr ,ccr?-: c + I S  la ,J CUrlxlOt +G,O " -  ,; 10 p-, 110 ~ 0 1 3 d . 9  hsr e , 

1 ;  * - &ow, as "c %tllLs Xule 35, 1 w i l l  no to  t lmt in %he othe 
i f  
i t  

$ 5  .-* 'I pu2-c - r s n r z  ! ~ d ~ ~ ~  the ieOk>fi3 11UC2;3 is instoad of "acts," as in / /  
11 
ri ehLs p l 1 , x ~ +  

1 j i  
11 F 
I L  o n  " ~ o d s ,  om2s~ions and oocurronces, " ye8 
I I 
;i 

Dean. Clark* S b q ~ l y  a plalil o ta tsment  o.f the fac t s .  

I ;' % > 

L;&* ; ) ~ ~ ~ g c ~ y - ~ ; ~ ~  iio yo]; ;;no;>: Lke il~,s~f$~cr of the pule? 

i l  11 @Zza~,*~ A $ *  ??$-:;:ell, this is subject t o  ins%ructlons 
i1 



i already given t o  tho reporter,  is f t not, this muraing8-- 
L 

that ei ther  i t  is all. ~ t s t e G  iln here ,  in Rule 86, or  2t is 

state& w i t  r ei"erence - to each pleading? Did we not do thslt 

; .Fjli.ia mornlng? 
I 

P ~ P .  Morgan. :;lo asked h i m  t o  consider that. 
i 

1 

the polfcy that we etlected that, i t  should go in one plaoe, or 
I 

i 
i I 

should apply to eaoh pletsdlng sgeciflcally* 

NIr. Wlckersham* We rsquired that the p%aintiff s%&te, 

k%s oLab or the demand fop re l ie f ,  omit t ing rnng mere sC~'ce-, 
I 
t 
' ment of evfdencar Now, if we say "statanent of factsn,  wlth- 
i 2  
/ auk d@taiZ, upon pphioh G";t4 o!.aim of. the plsaaer as baaed, 

It - %* 

1 HP. 180~gan~ would you call a denial a c l a l  ? 
i 
I 
I I ' Denan Clerk. SursZyt but do you not %hi&. wwe aouLd 

j say that direat~y? 

Mr. hiorgan' Yaa, we could sag i t  d.lreatlge 

1. Nkr Tolman. Ta bo consistent, I t;h%& we should 
X 1, 

t 

i ohange i g ~ o t s v  Co ?facGafi and strike ouO the wg@& tkwee wop&s. 

hIr. ToU8n. I intended to 8ubhti.t; @ m~morandw om 

%bat ~ ~ b 3 e 0 t r  in s.ddition Ca thd one that was proseated by 

Sufi2e Olnege 

Dean Clark. I wish you would* I feel a Ztttle 



1 
'I !\ 
t 

heartbroken about; that. 
'1 , 

\ \\ ...* 

;{ 

KP. Cherrg. Then ne will have t o  bring u\ b %muse, 

of a c t  eon again. (tau@;htsp .) 
5 

I 

1: 

Nplr. %itchell. Well, we w i l i l  t e e  another 'k\)ot a at 

t&k when you truball2; thatr. 
> 

a i 

jl+ 

v ~ b  wrer 18 %here in Rule 361 
f!, 
\\ 

Dean Clarkr W ~ 3 . 1 ,  if you want to pavs it asssettled. I 

I. 

Hpir. Wiclrsrsham. I l i k ~  the alternaklve beet& than 
$\ * 

the original. The elternative i s  f ~ o m  the  ISngliah rdle. 



Dean Clark. The way L put it;, the f i r s t  way, the 

Amerf can provision 2, " ~ n  pleading the perf o ~ m n e e  or oacm- 

lege generally that all oondiltions p~aoeaent have been per- 

fosmned o r  have ocoulred." That ir~, 2% f a  o C l l l  theplain- 

t i f f %  jab to allege perfomnanoe, and %ha cZenlal s p e c l l l e s  

the pa.!?tl;ionIar theory, That is, yo11 hwve got to have a phtr-. 
I 

kicular dsnietlf but a l t a r  he bas denied iCt, +the plaintiff 

must prove tha t  condition nn..? i t s  perf ormanoe. 

Now, t h o  Bngl iah ru le  i s ,  "Any oondltion preoe&ent, 

the pe~formanco o r  oacusrantlo of which ie ftntended to be oon-, 
I 

teatcsd, aha l l  be distinotly specif ied  3.n his pleading by the ; i 

p x n l n t f f f  o r  defendant, as the case may ba, and au'oJacl; the~ei 

to, and gverment of the performanoe d ocowronca o f  all con-' 

d i t i ons  greoedesnt nscessapy for 1; he case of the plaintiff or 

defendan% sha l l  be implie& In  his  p$eadillg*" 

F ~ P .  zdorgan. But do you g e t  the idea that that; changep I 

%he g x ~ $ x  bwden of proof? I 

$ 

1 

Mr. Ho~gan. It has nothlng to do w i t h .  t l ~ e b u r d ~ n  of 
I 

j /  proof. 
11 

&IF. Lemann. Nor The  dsfendant can deny and 1E I 
i 

1; he doe8 deny it the p la in t i f f  has t o  prove 1%. 
] I  
!i 

!I Prof.  Sunderland. XT it changes %ha burden of p r o o f .  i 



5% is not s c:,ndition rtscedent, but a condition isubsaquen% 
4 

Mr. Morgan. What is i t  pruaeasnt eo? A a f a r a a  

I can make out, 'precadentfl and flaubsequenttt has to do on ly  

with proof anii pleading. 

prof. Sundr:rland. Only w i t h  pxsoof a 

Dean Cla~br I was g o i r ~ g  to say t b t  1 could not; 

understand f o r  a momat what i t  meantr (~aughZ;sr.) "The 

perfomanoe or occurrsnae of whith is intended t o  be c3ontest- 

sd shall be d1stincrtl.g. tlpeaified," Now, unlea8 he dis- 

Cfnckly specifies' 1% there iFJ no way of knowing he i s  going 

t o  deny 1%. 

W. Pdorgan. Not nacessarily. It might be a counter- 

e'd,a%m, 

Mr. Lemann. Su-,pose it was a defsnciant who wrantedto, 

eontest; it. Then, under the %n;;lisb ruler he wouldhslvs to 

spaclfy it$ and it 12s the same thing undsr the reporterrs 

ru le ,  is it not? 

prof .  Sundet~Xand. But by implioation, xemcsmbe~ kbat 

the aownteralaim goee back. 

Edr. Leaam. An& the plaintiff would b v e  the bvrden 

of provlng ,@bat L j the aondition had been perf o m d r  The 
- > 

&@fend-:nt; wouZd have to deny P t ,  but; the -pXaLntlff: would 

have t o  prove it. 

Mri Dobie. Ret cannot prove i t  under speclal denial 

ppof. Sunderland. It l a  by aef  sndant s spa ~ l f l ~ l b -  



EF* 'Ikemanng I3ez.t; the result l a  the same in %b repor t -  

?$organ. Exoept %ha% by the  reporterts ru le ,  -b he 

defen2ant has t o  allege in gendral tern8 bhat the English 

I&. Ifemam. Then if : be defendant kengel it the pltl9n 

tiff muse grove it. 

1gr. ~odge.  he ~ g ~ g l i p ~ h  ~ u l e  mersly aays "or condi- 

t i o n  praoedent." 

]IF. Xorgaxl. It aays ha has perfumed a l l t h i n g 8  on 

h l a  . $art t o  be p e ~ f o ~ r n e d ~  Ts that not t b  code Z a n g p ~ e l  

N[r. Dobie. Ilaove t b t  we adopt t he r epo r t e r t 8  ' 

statement o f  thai;, rather thah the ~ n g l i s h  rule. 

yGs I B econd the moCion, 

MP. ~ i t o h @ l l .  The quest%on i s  on the adoption of 

the rkportwfs ~ u l a r ,  with referrbnaer %O candlti~ns preaeasntj I 

instead o f  the B n g l l a k  m ~ l e ,  

( A  vote was taken and the mation ; 

gas unan:mousZy aaoptetd. ) 
i i 

bibsjr. Lamam. HaVa you g a t  avarything in here, Dem L 

Clark that ought t o  be fn her@? 

Dean Clarkll Do you mean the yost of i t? 



Certainly not. ThEro l e  nothing 

You mean have I gotsverythlng 2n th&% 

should go in? 

Dean Cla~k. G e ~ t ~ ~ i n l y *  

1 8 ~ ~  Donworth. 1 would j u s t  ca21at tent ion to the 

aist inct  recognit ion that the pleader may e mpXog a l l  t'tze 

aomon oounts, Now, in readlng thae, i t  i e  an exceptli-on -t - 

to stating facts3 there i s  no doubt about that. 

Ft 
MT. Dabla Ahat ils genesally recogn%zsd u~lder the, 

Dean Clark. I wa8 going to say thaO we were plead- 

ing faots, but if I say we, are g l e a d l ~  facts, 1 would a t i l l  

keep it down. 

"goods &old and del tvered ,  

services ~endere$,~ eto. 

Prof. Sunder land. illhy should he not f i2e a b i l l  o f  

particulars ? 

Ib, 180rgana lq&thoufi a dhtmandl 

Kpr Qodge. Tf@ b v e  t o  have, a bi%% of p a ~ t i o u l a ~ s .  

xn the o t h e ~  aaeet a man knows what 2% 

$3, and- does not w a n t  a bill of pa~%%@ulEk~s r 

Dean Clark. 1 do not rJea why, i f  you have) b i l l  



of parklcuLars, you should not  have the common counts.  he 

Lord givsth and the  Lord talreth away. fl 

lapiir. Toban. It geema t o  me that the provision--no% .a 

a crlticiam of pXesding, but as to the common count,  fl you 

put in the w o ~ d  -appropriate there so %hat h@ wi1l f f l @  the 

approprlnte aounts, I do not think there i e  any in%epkiom-- 

. I do not mean t o  cr i t ic ize ,  but if we allowed old fashioned 

camon aoz7nttl, and h ~ ~ e  t o  put in a l l  of' them, when it 1s 

simply a clain? f o r  merchand.3.:o--Z do not t h i n k . % b t  is neces 

Mr. Lemnnn, it is ju8t a prov i s ion  vrhich permlts  a 

man t o  put l* in ten different  ways8 in coun t  1 he aaya i t  

one ways in count  2 ha says the, same thing over in a di f fer  

Mr. Dobie. No. 
T b B  

BTP. 1 ~ g P ~ ~ ~ a  /%he defendant indebted t o  t;he plain- 

tffffor money reeefved, for h3003a BOX& and f o r  servioss ran- 

&@red. In some S t n t e t e t h c y  have them prfnt~d, and a l l  you 

have t o  aa i s  t o  put; the figures in. 

?d.nr. "onwarehe B u t  hs r e n e a t a  the2 thing. 

- - 
r ~ p *  Olney. ' 7:Fh8$5; fs t l ~  man plsad~ the faces, and 

Mr. Lemann. livhynot p ~ o h i b i t  i Z ; ?  



I move that .hen you use the common count, you uses 

18~. Donworth. It i s  done in tVasblngton, and caums 

Dean Clar!::. S the& if a b i l l  o f  pa r t l cu lwa  is re- 

qui~sd w i t h  t h o  common come, that does caymy Mth a l l  good 

of the ruler It to avoid figh%ing over immatesial t hlngs 

Nows where it is makerla& you cgn go after  the glalntiff and 

get i t$ but en t;he simplet money judgmant, the simplest v~ay 

$a a br2ef statement* 

Prof. Sunderlana. V:%at objection i s  there t o  the ,* 

thing@ you gct in a b Z L l  of parCiculars? 

Dean Clark. Because you do not need. it. 

&Ire L o f t  in. Sunpose it is . f o r  ~ : o a d a  -.- sold  'and det2ivera 

ed, you do not  h v a  anythlng except the amount, and nothing 

f e  1 Very frequently i t  i s  but one item, and 

the man knows exaotly w h i t  2% i l s .  

fAr. Loftfn. But very of ten  i t  is f o r  a number o f  

Items, and 1 do not see how you can separate them without 

going En%o cou~t for an order. 

Mr. Dodge. IChanat La, cevory common e o u t  mun t be ao- 

cumpanled by a b i l l  o f  partieula~6l~ 

Er. Olncsy. I nn ine  casse out of ten the defendant 



OOIWiQM, COWL * 

lfir, Donworth. 1 think there a r G -  arguments In f  avo^ 

of leaving it in, bocause that i s  what is allowed under t he 

1 8  

Mr. Cherry. h a t  is righer 

~ p . O l n s y .  That is a m n t t e r . o f  tho oomon ~ o ~ ' b b %  
2nd tmder - 

lour system of pleading tochange  or clestroy t h ~ k  wou ld  be 

wholly o . ~ ~ o B B ~  to t h e  theory that the bar is 'accustomed to. 

It is ueea constantly and is extrsmaly cronvenient for many 

anparent ly gmall matters, and. I s  far more imp0rtan-b in S t a t e  

oourts "can here, where " c h e  court  has $ w i a d l a t i o n  only in 

ease8 involving more than $3,000. Por these reasons I think 

I t  i a  advisable to use i t s  but Zlke Dean Clark, I can see 

na reason f o r  requiring a bill of gartloulars t o  be f i l e d  w i j  

f% ;and allowing th ls  glethod t o  prevaf l, because ths b i l l  o f  

parkt culars itself w i l Z  be the equivaZent of the r e g u l n ~  aomj 

. r platntnt. L 

Prof. SunBerland. You ..-annot attack the inaufficien 

That i s  the real reason why vro have the  common oountg they 

earnot at tack the inauPTiciency, And if you attack the b i l l  

o f  you can arafely att~ck the  rsrYTf ia iencg.  

Jdpdr. Lerrtann, i f  you want t o  experdits t h e - ~ ~ ~ t ~ z ~ e ~  

g e t  a more sensible systm, 

then come w i t h  a b i l l  o f  part%culara and have + tbs Bel~*ys+ 



. -. i If you want t o  4u-t out the delays, why do you not out out 
7 

! 

the  'bill pf parkiculars? 
I' 

4 a n   lark. I. do not kbinlt you R r o  going t o .  cut  a u t  
i 

cf@layad but w911 pramote them, Unfo~tuncdely, 

/ know what the common couats were and we have a hybrid aystem 
I I 
j/ which i s  not common count, ! 

I I 
i l  

f : &IF, ~gickersharn. I was not in favor of the oommon i / 
t I 

1: count, beasluge no lawyer in New York under 45 years lrnows wim$ It // 
2t lt28832B (r j! 

1 ;  
/ I  Mr. %organ. Do they not ever use it? . 
j l  
I ,  

I /  I&. Wieksra'Bzm* No, 
/ /  
9 
I '  
i l  

i i  
Dean Clark. There me q u i t e  a few oases that I know / 

I (  1: 

I 

i; I 
ii of that do. {i 
I! j I 

i 
Iliioksraham. They ars away back. 1 

i 
r 

MP* Morgan. I think you are  m i a  taken, MIrr UBicksrrrhamd 
I 

1 Mr. :j-ichersham, Thera mtly be, but they e re very Par ; 

I t  1 i 1 ba c1.e I was beought up under the o ld  common law system, so I 
I I 1: I know what they mean. 
ii I i 
ii I 
I ;  

li Mr. Mitchell. Whae i e  your gleasrure about %hi8 "balm 1 ji I 
/I anoa due on accountsH and the common counts? Shall  we 

1 
! 
I 

/I 
/j adopt the pule a s  it ~tandnt? There was a motSon made t o  
1: I 

require a b i l l  of partiaulars t o  be attached. But I hea~d 1 /i 
// I 

i 



I 
Vbell, the ch2ternat ive r u l e  provides 

alanca due upon* an account o r  upon an 1 
I I 

inrstrument for-the payment of' money, 2 t  is not necessary that : 
i 
! 

the pleader set for-kh the item8 o f  aocount." Is i t  not usuai 
t 

%hat he must furnfsh those Stams or a copy o f  the instrument, ,! 

I if demanded? Have, you covered that in some other way? N o w , ,  
I 

I 
a man can sus on an agreement and give the  subatan~e of it, 

1 
I 

and he w i l l  g e t  by a l l  r i g h t ,  but the defendant l s  ent i t led  

M r .  f:ar~nn. C I Thore are o t h e r  3 ~ o v i s i o n s  about getting./ 
1 
i 

oopies of writ;ten instruments. 1 
j 

Mr. Sodga* T h o r e  18 nothing In t l ~ i a  ru le ,  however, 1 
I 
i 

about pleading ~ w r l t ; t e n  inst~vments. Is that l e f t  out in- : I 

tent :onally; Dean ~Lsrky 

Dean CZark. I dld not leave it out intentionally, / 
I 
I 
I 

although 1 no% cape very much about it. I have proviLded I i 
that you can bring sui t  on written instruments. The usual 1 

t 
t 

way fs that you oan artate them either accordin@; t o  the  facts / 
I 
i 

sr state, them in axacC Porn of agreement or atGach themas 1 

Mrr Dodge. Is'thrat in some other ~ u l e ?  
I 

Dean Clark. Them wan a p r o v i s i o ~  f o r  s m a r y  ju&g-' i 
' I  



mentment ;~rooedure. I did not see whg you he.8 t o  r e q u g ~ q  

copies here, when you had soma othcr  procedurer SUP obtafn- 
% 

fng copiee, This I s  a m a t t o r  of pleading. 
L 

f$prlr. Dodge. It I s  mor%e importent thah that I: think+ 
:'%% 'I 

'% 

v; It 99 harder to datemine llovr t o  plea4 w contract than how 
$ 

t d ~ ~  %itahel l ,  The questlon l a  on the motion f o r  the 

adoption of the fourth -7uscagraph o f  t b i a  Rule 35, which 

atartsout, "In pleadin-: !.h~ bal.anco clue on an a cco~nt, " 

wikh.t;h.@ words Rule 37, 
? lib. Tolaan. Now about che aglandment 

sb? go you acaept it? I ,  I 

p t  it * 

XI-* IAurgan. Do you mean tbat you a ~e 

only going t o  allow a oommon aount upon an aclcowzt f o r  the 

Nir. EoPganr Why clo you 1:mve them in the ~8fl l6  para- 

graph? 

Dean Glapk, Psrh~ps they sha~ZA ba %xi d % f f e ~ e n t  

paragraphs. 

T - 
~bip. jg~p-:an, 1 think so. It look8 as i; bough you 

were i . lmit ln;; them t o  that. 1 

Dean Clarkr And take out i;he woSdB "&%BQ*" 



"5- 

iiIr. bfickersham. 14alring it read "mag employ,B 

&. Mitohall, All in favor  o f  thrjt motlon w i l l  say 

"ayeu$ those opposed "no." 

( A  vats w-e tcnken~. nd the 
mot ion was adopted, ) 

fJplp. Donprg~th, 1 V-oto "ayeB w i t h  t h ~  underatanding thaC, 

in some3 oaao a defendant eued an a written ag~&aen-t may get 

a copy, but I suppoaa there i s  somatbilng on t h a t  som~whare 

823@* 

Dean Clark. What is the requirement f o r  that;? 

P r o f ,  Sunderland, There i s  no r equfrement . 
MF. Morgan. There is a rule For the dfaoovery of ' I  

j 

things in posereasfon of tho  other  party. 
i 

Prof .  Sunderland, But the qutrstion i s  tn~hether you 

ahouLd be required to r c ~ a o ~ t ;  t o  discovery in a mattor of 

%ha% kindo 

Dean Clark, I 610 not th ink it i s  really important 
if 

etnoush f o r  thdit# but/~(vme o f  yon sent-lomsn f ee l  that  that 

would help let us nut it in. I w i l l  mnka a note that be 

Imust f u ~ n i s b  such items o r  a ctnpy o f  the inatrumcsntefl 

Mr, Ebrgan, On clemgnd? 

Denn Clark. Tdlthin t e n  dayaz 

lay. Olneyr Suppoae you have no copy. $hat may 

~umetfmes take place. 



Mr. ~onworth. E&d you bstt-r not leave it that tb 

aefenclanl; may a?ply t o  i;, B court .  

$,;,:re &Iopganr That j.8 taken care  of in another place. 

Mr. Lsmann. In the case of a promissory no-I;~, i s  tha 

a l l  :~lght unc'c~ another r u l e ?  

Mr. Morgan. Yea, but I want to g e t  khe ortlginal. You 

m 
can g e t  bo th  an inapstc'cion of the original and a copy WQ 

demand* T b a t  i a  a a f e o  

&. Dodger The  method of pleading on a written con- 

hlr. Donwori;hr Not the method of pleading. 
d 

IdpiIr, podge. Is not  thatvaerg importantr The cornones* 

f o ~ m  o>ubtian i e  on contracts. Do you have to annex a cop3 

of the contrac~? 

nean Clark. ~ o , ' y o u  do not. $hat mag be &one, how- 

ever, by sxhibit .  Yhat you have done fs t o  provide per- 

m i s s i v e l y  f o r  h e  use o f  sxhlblta. 
.:v\ : 

C '  
?$,ere Dodge. 'hat is in one of the other -rulos7 . . . -. 

' c-.. . 
 ban Clark* Yes, 

1 
The next paragraph of Rule 3 d " t a  ' 

- r .  

 mil^, Lamane. That guided you in picking out  Chose .? 
Y 

things? Thg-ti(wouldaot impressme as vergcommon. xs,;mt 

a matter t h ~ t  ~ ~ o u Z d  coma) up? 





I 

t 

! 

I 731 
I1 

1 

@ 

&nE9 but we - h v e  several dlf f @pent statutes. 

M h  OZnsy. From a prac'cic~11 polnt  of view it i s  
I 

' @rcesdfngly i.mportant. We frequently have orders of c o u r t ,  
i l  
I I' such as  f o r  the appointment of rtn admfnfatratorj and y o u d o  
I ,  

I Z  
I t  

/ /  not have t o  go back and alle,o:o that t h e  man died in suoh a 
I I  
$ I  

j /  
il ELF. M i t c h e l l .  IT t h e r e  is  no objection to those 
!I 

/I throe l ines they w l l l  stand as a[-aept@d. 
1 j 
I !  
I/ I&. 1,emann. The next is shal l  not be necessar$f 
I ' 

to allege t 8 capnaety o f  a ;,arbty to sue or be sued." 
t '  

/! 
1 

I&. i'iickcrsham. I move that that be acaepted. i 
I *  

I 

:2 

I 

1 

11 
Nir. ?$&.tcl?_eLL. x f  there is no objection those f o u r  

1 1  
3 1  

I 

I! 

llnoe w i l l  be considered ae accepted. i 
i 

I> 
I 

I: Dean Clark. Perhaps at the end of t hat clause 
/ /  I 

/i rre'ought t o  add "if icnown to him," 
Ii 1 

LIP. Cherry. &If known Co hImev IIe, clues no* know ; I 

I' whsthrr there i s  or is not anybody. 
I 

/I 

Daan Clark. I"i!?~t do yo7-. t h i n k  of that s - t ~ ~ g e e t i o n  

/ I  1t if known to h i m H ?  I 1 
l i  t o  / 
1: f & ~ ~  Cherry. As 1.1; stands, should he tell hiZdk4~h~m~i' A 

j l  #I 

/j sue? Yugpose he doss not knotv. 
i 

t i  
I i  

[i 
t 

air. Idorgan. Su2p0se %herd has never beon any guard*! 
I I 

I 

i 

Nr. Lsmann. Well, say a sue tt@* Dodge and he says, i 
u ! 

t 

I 



Y o u  cannot sue me." Should he tell me V J ~ O I X  to sue? H e  

w i l l  say, "I do n o t  know." 

Mr. Dodge. What other  cases have you h in mind? 

%re Ivior;san. A great  many cases do not have any 

guardian. 

Mr. Donworth. Well, you sue John Smi th  as executor 

of an e s t a t e .  

Mr. Dobfe. In some cases there is nobody to be sued 

u n t i l  a ?ersonal  representative is appointed.  

Mr. Lemann. Yes ,  that m i g h t  be another poLnt that 

the  court would have to conzider .  

Dean Clark. I should th ink a11 of these things woul 

be kzfi& implied; but I see no objec t ion  to saying,  he 

proper  par ty  to be sued,?' and I a s sume f r  if known t o  him.  " 
'edge. Could th is  par ty  be sued without permiss-: 

ion of t h e  c-;urt? 

Mr. Morgan. No. Would he have capacityi I 

Mr. Dodge. T h a t  is a question. I do not  know *ahat' I 

"having capacity means. 
% 

1 

Mr. Cherry. At l e a s t  I would l i k e  to have h i m  
I 

I 
! 
1 

limited in what he is requi red  to do by w h a t  he can do. 

T h a t  is why I s u g ~ e s t e d  "if knovm to h i m m "  

MP. Idorcan. I want to know if there IS any such 

th ing as " incapaci ty  to be sued." He can sue an infant 
I 
[ 

or he can sue an insane person; then there i s  the ppovlsioj r 
I 
I 



for having a guardian -- ad litern f o r  them. 

Dean Clark. Fhat I meant p a ~ t  f cul  arlg w a s  the case 

o f cbrporat ions. Perhaps t ha t  Language can be improved-- 

-4" G w  
if I should say if t h w t  ff sass  o r  the defendant &&$& 

A A 

sued 5s in issue. 

Mr. Morzan. 2 Suppose you sue as a corpora t ion  
I 

something which is not  a corporation, what good wfll it be? 

I j u s t  want to know whether there  is any such thing as in- 

capacity to be sued. 

Dean Clark. I think that is simply a definition of , 

words. 
{ 

Mr. ~ o r g n n .  No, I do not think 1% is. 1 want to 1 
r 

know. 5 am not quarreling on terminology. 

Mr. Olney. It is very easy to have John Doe. I 

I 

M?. Olney. Sugpose you sue arnessenger; and the 1 

I 

I 

question involved is whether it is incorporated or unincorpor- 

ated,  
I 
I 

i 
1 

Mr. ?$organ. ' h e  only case I know about is that 

against the St. Paul G t h e t a e ,  a labor organization, and 1 
1 

they demurred, both on the ground of incapacity and on the 
i I 

ground it did  n o t  s t a t e  sufficient facts, and the cour t  i 

sustained the demu-rrer on theground that it did not s t a t e  ; 

sufficient facts, I 

I 

Dean Clark. What I had in mind in s t a t i n g  a repre- 

sentative capacity--whether the language is proper or not-- i 
I 
I 



! 
I 
I5 

was t h a t  in many S t a t q y o u  have the question whether the 
I I 

i corporation is fncorporated. I n N e w Y o r k  y o u a r e  required 

i 
I by specia l  r u l e  to allege it, and there it is j u s t  a formal- 

I 

i; 
3 1  

;I ity. Andthat i s  what I want to h i t .  NOVJ, if you look at 
1 t 
i i  1 1  the rule in the Southern D i s t r i c t  of 2 ' ~ o r i d a ,  you w i l l  see, 
1 I  
1: perhaps, a b e t t e r  sta-tement of' the subject--that they  1Imimi.G j j 
/! it to t he  capacity i n  which the p l a i n t i f f  sues. j/ 
1: Mr. Morgan. WeJ.1, of course,  tha t  is the usual pro- 
l j  

II 1: 
I $  

I /  v i s i o n  limiting it t o  the plaLntiff, is it not?  
I! 

ji 
li 

Dean Clark. T h a t  is no t  the usual provis ion .  11 

Mr. Morgan. I thought it w a s .  
I 

i/ Nr. Dobie. There a re  cases holding that you cannot 1 
1 1  

I ! 
:! i 

11 do it; the Missouri courts hold that. 
I I 
1; Mr. Morgan. Yes, you have a conflict on that ,  for i I 

$1 t 

/j the p la lb t i f f  it is per fec t ly  c lea r .  I 11 ! i 
1: [ I  
II 

Ij 

11 Mr. Dodge. Does t h i s  mean t ha t  if you sue a labor 
/I must 
/ /  union, that the l abor  union in i t s  reply/allege vrhvhoare 
/ /  
I[ 

proper  p a r t i e s  to be sued? t 
j / /  i 

ji P r o f .  Sunderland. If yo12 aue a labor  union by i$s i 
I ! 
I ?  1 name, you have not sued anybody, because t h e r e  is no such i 

! 

t l  r 
I! 1: person. t 
I i  :I 

// I Mr. EJorgan. *ou have not  sued anybody. That is the , I 
1 I!  

! $ 1  point.  1 do not see haw a n y b o d y w h o h s  no capacity t o  be / I I 
i j i 

sued can come i n t o  court and say that you have not  sued the , 

I! 

proper party. 
]I 
1; 
]I 
ii 



i l prof .  Sunderland. lhey can come i n t o  court  and 

adm9t 

Mr. Morgan. That is what I mean. 

Dean Clark. Well, if you take  the corpora te  or repre-  

Mr. Morgan ( ~nterpos ing)  . I f  you take the represent- 

a t i v e  c a p a c i t y ,  he must come i n t o  cou-t and deny that he has 

that  r e p r e s e n t a t i v e  capaci ty .  

Mr. Olney. It means no genera ldenia l ;  that is all. 

Dean Clark. That is all. 

M r .  Ylickersham. You include in that c l a u - s e t h e  case 

o f  suing an executor or administrator outside of the jvris- 

diction where he is appointed. You cannot sue h i m  in h i s  

representative capacity o t h e r  than in the S t a t e  in which he 

is appointed, o r  he cannot sue, perhaps, That couZdl be lack 

of capacity to sue o r  be sued in that re-presentative ca;prcityi 
I 

I 

Mr. Morgan. Yes; that i s  what Dean Clark said ,  

Mr. iTickersham. Hav~, it says he ro  "shall a l so  a l l e g e K  I 

proper  p a r t y  to be sued-." I am inc l ined to doubt tha t*  

T h  
Nir. Olne-y. r:ould this not 'oesufffcient? "It shal l  no 

be necessary to allege the capacity of  a par ty  t o  be sued nor 

sha l l  it be necessary t o  plead such capac i ty  unless it be 

specifically denfed," and s t o p  there?  

Dean Clark. T h a t  is all r i g h t .  



-- 
I .t; hink it ~rou ld  be n l l  r i g h k  t o  l eave  

that stand. 

Just stand as except a p e r i o d  a f t e r  

Hopposing p a r t i e s .  
1 

Mr. Donworth. It is an anamolous s i t u a t i o n  in this, I 

1 
: that it r e q u i ~ e s  t h e  defendant o r  plaintiff t o  deny something 

Yes, think SO. 

It denies that pl.aintiff was ever  ap- 

I pointed adminis ra tor  of t h s  e s t c t e  of so-an$.-so. 

Dean @Lark. 

B u t  it seems t o  me it shoulcl be a c leap 

I think tha t  5s a l l  r ight.  

Suppose the John  Juonas cor;-mration brings 

s u i t ,  and then you requ i re  then to prove l a t e r  on that  1% is 

Could that anomaly be removed by changlng 

; the  word "itu, t o  "lncl;  o f  capacityn, so  t h a t  it w i l l  read, ' 

; 
I 

I ,  

I 

1 

1 nuDLess t h e  lack of capacity be soec i f  ically alleged. " 
I 

P l y .  TJorgan. Yes. 

f%Yr. Tolman. 1 su-ggest tha t  because of: the statement 

t ha t  you denied somethlnll; -that is not alleged-- 
4 ,  

Dean ~lark(lnterposing). 'hat is a l l  r5.gh.t. T h a t  

is a good suggestLon. 



$1~ .  8onwonth. But.stj.11 the burdep is on the party 

who alleges incorpor'at:on o r  executorsh5p t o  prove L t ;  and 

o r  Tilman, would not  your . suggest ion change - the  , by-rden 

of proof? ISow rrould gox? ?;rrrord it? 

~ l p .  Tolmane I t c l ~ o u L d b e  t ! ~ i s  way--1 t v i l l  read it 

from t h e  beginning: 

"1t sbal.1 not be necessary to. a_l.lpge t h e  ca-pnc i tg  

of the par ty  t o  sue o r  be su.ed; nor .shall it be necesmry 

toc prove such capzc:-ty unless lack o f  cagac i tg  be s p e c l f i -  

cally s e t  up by the opposlng party." 

Mr. D o l ~ o r t h - . ~  Would: nut that lead to.the 

' 

Oapaclty? 

Tolman. Yes,  -I thirik sod 

Me. cheery. No--shall no t  be required t o  prove, that 

capa .I c i t y  'unleks. tlie lael? of fapaaclty i s  'alleged. : k. 

P r o f .  Sunderland. -Lack of capacity would not have 

to be ' T h a t  2s a negative. r L s  

Cherry. T h a t  is c o r r e c t .  

Mr. Widkersli&kn; -.Does that- include the geneya 

r u l e  tha t  whek 'a 'carporatlon sues .or i s  s-ved, 3% i s  not 

necessary t o  ' aver o r ~ ~ p r o v e  the f a c t  o f  i nco rpo~*a t lon ,  un- 

less it f s  s p e c i f f c a - l l y  and affirmatively denied. T h a t  is 

the New York ru le .  

Prof. Sv.nderlan&. 1 doubt whether the viord "cap- 



?;IF. Wickersh.a~n, 1 be l i eve  L-L does. 

Dean Clark. %%at case 1s tha t?  

 IT^ wic3rersham. In a case where a c orporation sues, 

it is n o t  nece -sa.r;- t o  stm the  Tnco~po~atlon u.nless the 

; f a c t  of  i nco rpo ra t f  on is s?eci?ica!-ly denied. 
I 

I 

i P .  a T h a t  ~vouldt not cover thj-s. 
i 

!;Ire .<q $$~ckersham, I do n o t  th ink it would. 

Dean Clark, Thy would it n o t  cover thisc" do  not 

t 
1 : brings a s u i t ,  and ave.>s thst this corporation is incorpor- 
I 

i a t ed  under the l a w s  of t h e  S t a t e  o f  Ohio. Unless the answer 
1 

I aff irmative3.y d-enied that  f ac t ,  the mere f a c t  t h a t  there is 
i 
; a general 5.ssu.e does not r a i s e  tha t  and compel the plain-  
1 

I 

I t i f f  to- prove the i n c o r ~ o r a t i o n ;  and the same thFng ap- 
I 1 ' 

o l i e s  t o  the defenGant. In nth.er  rrords, to saxre the 1 _I- 

bo the r  o- f  p r ~ ~ ~ i ; . ~  the  fac t  of incorporation in tb.e case, 
1 
I I 
I u l ~ l e s s  t k a t  i s  a real i ssue ,  o r  is maC-e ipe r e a l  is3u.e by 
I I  

affirmative allegations. 
i, 

t 
! Dean Clark. ~ h a t ~ i s  what 1 vian"cd t o  hi t  izere; ane : 
i 
; I wanted t o  go fur ther  and make it unnecessary t o  make 
: 
I I 

j' even a f orrnal allegation in your  corn-plaint. 
i 
! 

i 

i 
1 
I 
$ 8  

I 
I1 
I 

I 

!I 

i 
I 



Mr. Donworth, O f  course, in cases of d i v e r s i t y  o f  

c i t i z ensh ip  the allegation must be in there. 

Dean CLa-rk. Yes. gi&hw< 
M r .  Wickersham. W s  B u t  I thought ncapacityt'  did 

ia 
hit that. If 4% does not I suggest that you put in ?tcapaci 

Mr. Wickersham. Du-t if you have a c orpoaation in so 

controversy, there might be reasons w h y  t h a t  corl?oration 

could not  be sued o r  miqht not be a b l e  t o  sue. 

Mr. Morgan. Yes--for instance, because it had not  

paid its taxes. 

Mr. iiiickersharn. Or because it has n o t  f t l e d  a w:rt ; i -  , 

I 

f i c a t e .  And I want to raise that po in t  because somehwere f [ ! 
think we oughmt to have a prov i s ion  f o r  removing the necessity' L - 
of proving insurporation where it is not the r e a l  issue. 

M r .  Morgan. Or even alleging it' 

Mr. Wickersham. Well, i t s  capac i ty  t o  sue would accom- 
I .- 

p l l s h  that. I think t here is a difference. 

Mr. MftcheJ-I., Yes, 
'I 

Dean Clark, All r igh t ;  let us say shal l  not  be 

necessary to a l lege  corporate existence o r  capaci ty or repre- 

s en t a t i ve  cazaci ty .  Nor shal l  it be necessary t o  prove 

the  same, unless l ack  ~fx- t h e r e o f  is specifically alleged. 

M r .  Mi tche l l .  I do n o t  think it would be necessary 

t o  sag "cor?ora te  existence." 

1 t Dean Clark. If you have a s u i t  by John Jones 



adm5ni.s t r a t o r  
SXBE&BX!/O~ :;he w i l l  o f  James %ith, you have that i n  youp 

swmons and i n  your caption, snd so on, and then g o  on and 

say, in paraLyaph 1 05 t h e  complaint, that he 1s duly qnali- 

f i e d  as an adminis t ra tor  ao r  trustee--1 do not think that is 

necessary. 

&of. Sunderland, *ou hardly  s t a t e  a cause of action 

if you sue as a representative and you do no t  say you are. 

You sue the defendant personally, and then say that you are 

the representative of somebody else.  

r-l Mr. Morgan. - b e  caption would incorporate  that.  

Mr. vfickersham. Suppose an executor is sued or an 

administrator is sued in another jurisdiction; a fo re ign  

executor i e  sue< 2nd he has l a c k  o f  capa-ci ty t o  be sued t h e r e g  

6 f  ,- 

course, if you allow that issue to be ra ised indirectly, 

or by general denial, and it ought to be ra i sed  by denial ,  

if there i s  no controversy over it, it coul6- be covsred. But 

I think it ought to be clear, and if we can bring in that 

-g rov i sLon  about representation-- 

M r .  Mitchell (Interposing). Your p o i n t  is that it 1 s  

not clear from these lines tha t  it relates to thepoin t  o f  co r -  

g r a t e  existence. That is your po in tS  

Mr. Wickersham. Yes .  The po in t  of  corporate  exist- 

ence, or in case of the representative, theexistence of the a 
representative i n  his capaci ty  t o  sue in ~ ~ s g  capacity* 

Mr. Mitchell. That is covered. 



Mr. &,cke~abam. I supposed so but was not sure. 

MP. Donworth. Is it n o t - b e t t e r  t o  leave this as it 

IS from th i s  ptxint of view? A great major:tty of cases a r e  

bp-ed on d i v e r s r t y  of citizenship, where the allegation is 

essential on j u s i s 8 i c t  ions? grounds. Perhaps the ber may 

n o t  t h i n k  that ,  bu t  we have somewhat implicitly t r i e d  t o  I 

* 

o ; ~ . l t  t he allegation o f  t h e  incor-oration in some case, and 
I 

it i s  presumed--and I arn a f ra id  of that .  f do  not l i k e  t o  i 
t 

pa$-;:&fig where such allegation is essential on jupL.sdict tonal i 

grounds--I do not  like to make that exception, and I should 

t h l n k  the best w a g  is to make no reference t o  corporate  cap- ' 

I 

acfty, which :vould lead to a result that  it has t o  be p ~ o v e d .  : 
Mr. Wickersham. I think it is a distinct point to j 

have a df-s t inc t  cbause as t o  corporat ions.  A g rea t  many I 
I 

cases are brought against corporations. I think it should - 
i 
1 

be provided f o r  specifically t h a t  there 2s no neces 2n- 
I 

c o r p o r t i o n  unless it be speci f  f c a l l y  denied. I think that  / 
I 

clause  shou ld  be by i t s e l f ,  as it gives  r i s e  right away as ' 
I 

1 

has done here t o  the cuestion whether youmean t o  bring in 1 
s 

the  f a c t  of  incorporation. 1 I 

I 

Ijsmanlz. I move that the r e p o r t e r  be requested 
t 

I 

t o  redraf t  the  language in thelight o f  t h i s  discussion, so as j 
I 

i 
to cover  corpora te  existence, as w e l l  as capaci ty  and repre- 

s entat i ve  capaci ty .  

 h he motion was duly seconded, : 
and a v o t e  was taken snd it 
was unanimously adopted.)' 

I 



Mr. TdStcheL1. "he next i a  "In all cases darmge, ac- 

tual o r  threatened, shall be speci f  Led, and whsn l ts lr is o f  

apeola2 damage are clatm.mad they sha l l  be specifically stated." 

Prof. Sundttrland. Does that contribute anything to 

Dean Clark. Very I l t t L e .  The maln reason f o r  put- 

t i n g  it fn Is t o  oover the 1 t c . m  o f  spec ia l  damage, and of 

coupse tha t  5s y ~ ~ t ; t , = :  UUZJUQI.. Magbe .ti-at 29 not necessary, 

b u t  HP. Lemann, i s  already suspi~ious thxk 1 iiavo not  any 

W. Mfttchell. Y & m t  dlfferenae have you ma;@ between 

speclax damage and general damage? Gsneral damages shplL& 

be spocffied,  :,ncl- then spec9.al damages. 

~ s a n  Clarlr. T'thf& special  dlamuges sliould be al- 

leged, m 
T J ~ .  Mitchell. you have a~lybody wkmt special 

damages 8 P @ a  

?ke gitckersharn. Suppose there Zs . a  su i t  f o~ <;10,000 

~ J F .  Tliclrcpuham. Then all casan of damage 1 think 

ahoul.? bz s cciSSL:d, 

IJr. Olney. Rs11, tha t  19 capable o.C interprz%ation 

I; 
tha t  you ~ f o u l d  havo to nllegs i n  jury. 

i 



~ p .  ~ ~ j . ~ k o r ~ h ~ ~ ~  Lf it vias in your complaint and you 

@ay you a S c !  cLo~;l;:,g~c; Sg 1-1; 131 L ha sum of' :,;25,000-* 

?$F~ ZAorgnn., il'h.h i s  general danlage. 

sl?ecial damhgo you h ~ ~ v e  t o  al lege speclal  f a c t s  t o  sustain 

Ur. Olncty, So far  as Lhe damage Ls concerned, would 

1% no% be suff lcien'i 'r;o say t'.i'hare npc~lal dmiugas a r c  clalmed 

they ~ h o u l d  be spoclf9callg s ta ted?  

3re  l:ip. ~ ~ ~ t c ~ B ' l e  Th,at 18 ya-hare i k ? m s  of spec i a l  damages 

arc clnlmed they. should be s v e c i f i c t l l l g  s ta t& .  
- - 
kix;: next l b o m  in. dua l s  35 i s  as t o  allegations o f  fraud 

f"i:. Dean. Clark. 1ril.s ruZo 13 oftsn stilted at muah m o r e  I 
$ 

1 
n * length -::,i f t  is  i ~ ~ r ~ ~ ~  - -u. i 

I 

I 3~~ Lemann. Sea gage 215 of CZark on Pleading. h g i r r  1 

Dobie aannot $ali:t: away evlLryth'.ng from yo t~ .  (Llaughtar.) 

j;:~, fjo'oio. 1Ie is tho, leadfng authoriS;g on tho subject+ 
k E a  37 ! I 

&IF, idem-, The footno-Lo J.n%/1 think l a  the language1 

yo% a p p u ~ e n k l g  have in mlnd. 1 
! 
I I@. Vilckersham. 1% says8Xn aalL allegations of fraud 

or mistake . t i e  f ac t s  nluse bs 8-tatad w l - t h  f'ul.!. particulnrs%'by"$ ; 

but when -It  T O ~ B S  t o  met'l.irs, in: ant, end so  on, they do not 
I 

I 

hatre to 230.. I @$@an Leave -i;'nn.Y s~nkenos  out,  - I . I - 3 I 

i 



7'K 
m 

&h?. Idorgan. Do you mean %km last pal?t? 

f-Jpe Wloke~aham, Ye8, that would go ?gi.jithou% statfng 

Dean Clark. No, beaause, we put in the facts that; refer 

t o  the sCate af mZnd of a person. $f X may quote from the 

authority ,rePeiq?ed kg $$ says, f irst ,  C h a t  vrhere %ha p a ~ 6 y  

rel ies  on frgud or mistake, the facts must be stettad with 

ht"ull partfaularftyt but when i t  is matsrinl to allege 

~ Z i @ @  cr  rag. oondition of mlna of a person, it shall be 

sufficient Co alleg,@ i t as a fact, without ~stting up the 
I 

~ipournatanoser from ~hohich the same %B to be infarreaa 

Ms, hlorgan. I t h i n k  you said. the same thing 3.13 the 

I rule fn fawe% word@* 
i 
i 
I 

i 
Edr. Olney. $he on3.g objeotSon T; have, to it; In that 

i 

Idpo IYk~karsham, %28 r 

Dean Clark. A l l  ~ i g h t ,  %alee out %hat w o ~ d  "fullyH. 
I 

There is an Bagliah order on t;hls subjeat, and khs New Y o ~ k  

Board of C o m o ~ l d a t i o n  ~ebomended one, (Laughter.) 
!' wf&h 
I 1 

i I@, hfit;cheXl, ~ e l ~ , / t ; h a t  rora Hf~llw. 
! out; that para- 
I 

/ graph w i l Z  er*L;smd, unless thepa i s  soma obgactian* 
E 

E l  

E The next one in t' a t  r u l e  i s ,  FfWhern a party 9s in 
I 

, doubt as bo which of two or. more statements o f  fac t  i s  t rue ,  





PJPI 4+ izorgan* But 9S one alte~mt; ive  elsee no* @Gates a 

ectt tot:t"3fa~, efkhcsr I have o~ do not have a cauao of act;lon 

aga%ns"r;g-uu, a338 you ooula s t a t e  dhrat %agaiar~L apfiyBo&y %in the 

ignore I&? 

E J O P ~ ~ .  1 do nat know U P ~ @ % ~ B I ?  YGII want to ga t kat 

far-that 2P &ha cdElegsefistlthesr or," that ha does net th@n 

h@ve t a  a~Xltea.8; %h& oao v~h%ch slakes a C ~ U B ~  of I B % % Q ~ ~  

Jean C%a~k. ~ Q U  B%%& nstios the Ckm5 $8 ~eaotion, 

whnihich I thid;  waa in%erest5ngr tb @aye, "Bhy nat &gagnore i kPG 
I 

3 
r; 4 

Tlze Chalrmenc X@s, why not %@ere $0. 1 

Mr. Olnay. Because tho man does not all~eqe it. 

?&F. Marg&n, Y~sl, baaausea the, a n  sag8 he @ither Zuas 

dm@ 5% art h ~ a  &st+ 

1 %h;hola~lal; $t meant th%8 kina o f  a aaset 

T h a t  I was walkfng ouk and &IPr EAsrgan khit; o w r  the &sac% w l t h  

a brigkl cdnci i;h@ hlalternatitie i s  %hat hs did nsf 1 %b% 

Dobie h i a t ;  ~ % % h  & brlrsk* 

Niyp, Dobie, T ~ O B B  KP&; 8lffaren% QauBse, o f  iackion* 



f S Morgan. would be a kind wlaere you lnouZd 

/ between two stoeXa, 

I am not  obJeatfnr; t o  that, Z only want t o  know w h t  

w@ are dofngt 

IDonwortht IS, migkx% be put 4n aa a rnturap apeeoh, t o  

e t f r  up prejudioe agninuk tho defendarit' 

filr, Morgan. Of course, you can gut In count 1, p u  

put in one a2ternative and %a #count 2 you put; in the other, 
I 
I 
L 

IF4pir. E~mann,  That is about tha same as common count;. 

ii 
I ,  Nwl, Lemhmn. You ape going to have them both, (Laughter,) 

I MY. Doble+ A oaas of the other  l~ lnd  would be under the 
i, 

doetrlne of the "laat clear  chanatsu, in which the, State, at 
F 

/ leslet the engineer, ao that your f o o t  was @aught: in the, f rog  
1: 
i '  or in the exexqciae af due care m9ght have seten i C 1  The SlrsC 
I I  

I< - 
o f  those a aautre o f  ait;ion, BB3h53~ the o6hor cam 

I 

I Mr. Donworth, Thsre is a d i v i s i o n  s f  a u t h o ~ i t y  on 

I 

i P b e  Can you %ske uut that Z a ~ t  .clause, of  that 
i : 
I, p a ~ a g ~ a g h l  
% 

i 
i 
I ' Dean Clark. Nor  p k y  n o t  put 5% t hfs w h a t  %S 

wrong wfth this, "and an in&ufffcient &lternative may bs re- 

! j ec ted  as aurpkusagcs." I! 



Dean Clark. If the allagation t ha t  he d l d  noC h i t  you 

1s .lnsuff%olsnt;, take f t  out8 is% it atand that he hit you* 

fdr.  ~ ~ r i ~ k e ~ s k ~ m r  it is not &n ineufficient alte~native. 

It i s  eitlzer a t  ~utkful alternatfve or i t  i s  not. You say, 

" ~ h j . ~  2~ the faat ,  or i t  i~ not somethiw else  $8 the fact." 

(fiho E I m t  thing you w l L l  be met w i t h  i t l  a mo%fon Co make m e  
I 

&fln i t e  and certain, mder the present practice, because %he 

def@ndan% w i l l  know i t  %a that you claim, and ilf 5% i e  s u m -  

body not Gb@ defendant, then thedefendank, "&xy sue r n e t h ~ n 4 ~  

Mr. IbTitcheX1. Would this oover ~t c a ~ e  ~ ~ h 8 ~ e  2% rnf3ng.i. 

tions two partners an& aove~a8 either one @ the o%her? 

Dean Clwk,  -Hoa 

Mr. &ltahsl.J. It is the  case of  aifferent statements 

agalnrit the samer defendant? 

I&P. $;lit oh~11Z. So that that il lust;rak ion eannzot arf see 

l+l.~r. Tliakerokam. T thin2: the phraga "an Tnsuff3cient 

altarnative ahall not  a.?feck s. a u f  f leiel l l ;  one" s &ouZd go  out. 

Mr, ;iil-tob@11.- It i s  alscncly out, 

Mr, ~06b2s.  Flow die' you a'cata it? 

Dew CZapk* " ~ n  insuff&cien'c alternative shoula be re 

g~gi;ed as SV~F :lusagsa8 

&IF, ToLman. S thftnk it l a  usefu"u2 1 Ageall ago I t r i ed  

"elat ha& two inoonsis%ent altsmetlves. 



i$le,/ 
NOW, if one of ;hem had b ~ s n  testecl. by a motion to s t r ike and 

ik had been 8 t r l c :  en, I do not: t kink any of us would have 

thought tha t  that a f f e ~ t e d  tl?@ otilor, would i t 7  T h i ~  annOWce- 

mnt hare w o u l d  mnke that poin2; perfectly clear. 

D l r .  D o ~ a ~ t h r  Thahs~e was a very humorou~l an& anaient 
*I# : thing %hat was d ,ne under the o l d  Englirrl? law* "ha alloga- 

!i 

; I tii on was tmt the dsfa~~detnt borowad the plafnt iff  1 rj ketgle fa 
I : 

a new condition and. returned 2% gmatly damaged. The &@fan&& 

: ant put; In n detrense, TSrs t ,  ?'l nover borrowed i t 3  ~scond,  
I 

I ,  

IS 
ii it was crackea when I gat i t 3  and th i rd . ,  it was a l L  righi; 
i ,  
1 
iL when I returned 3%." (Laughter.) 
I> 
f 

/ i  ZF~ ~ F ~ o p ~ a ~ e  You can do that with t h ~ e e  m3parcatta 86.. 

ii 
1 !I fenees unaer t he  Stakute of Anne. 
I 

I i What were those words proposed? 
i 

FIhg not put; it in %ha al ternat iv@? I 

, do not kno&. what it m m m s r  
1 I 

You arts recogiiaac2, Mr. Mosganbn. 2 :  

:i 

1 

ESpe 1J~:IoPgan. T an1 svsn vri2?.%ng to stand f o r  this ha~esg 

of Dean Clark, I just eant you t;o lmow that i t is a her~sy ,  
1 I 

I and it 2s ovla tl-xrb w f Z 1  shock 
I 

mes t lavryera * 
I; 

1% shockeB. me very much, yesr But I 



P f a n  1 would strike out %Piat olauae, van inguffg- 

o i e n t  alterns.tiva ~ l h a l l  not affetlt a sufficient one," 

&Ix4. Olney. No, my ~m6nBment i s  exactly ..hat Fllr. Rlorgan 

off @pear It i a  t o  use that paragm'aph of : ha r u l e  &own t b  

the worda "in a singlea claim or derense or separate clkllm 

or cl@fensesH, and. @tap. Now, you can =best $ha-t; effect ivtsly 

anfi l e t  the C B ' ~ R T - ~  take car8 of it. 

~ J P ,  Lemann. go you think that  I P O U ~ ~  F @ B C ~  a ~ ~ f f i ~ 1 e n k  

Mr. Olney* Mighb 

Dean Clarlr. Wall, the Newkork aozlrts hold the o t h a r  
z 1 wag. 
3 ,  
$ 8  

i NF, LsmamI WsZ1, i s  tlzia whatflClark on ~ 3 s a B h g ~  
i 

I 

j, allows and recomnnds, OP does %his ovcrorrule C l a ~ k ?  
i s  

IC' Dsan Clark. phiti 5.a what he reaomen4s. 
3- 

&, MS.tchall. Under Clark on P~eading and the &vo. 

Park d e o i ~ i o n ,  you mag state %wo afternate allegkttiona &gains$ 

the same defendant, un6. I f '  olna of LLmm turns out; to bee incruf-: 

ff elexit your ~ g l ~ r ~ l e  case falLs, does 11; no t?  



Eaan Clarke WsSX, if there 3.s sosmlhinf; else. 

;,:re ?:%S;c'n@%le E mean under that New Turk d e a % 8 i a ~  * 

Hr, \l~iekt.rshm. What ease i s  th t?  

D ~ a n  Clark. The  case cjE Johnson, rclgurtad in t;he 



lili~r. Wickeksham. 'yyhnJc does that hold? 

Dean Clark, That where the allegations ape in the 

alternative ssch alternative m u ~ t  be su?ficient. 

MP. ftlorgan. That i s  the r e g u l n r  ru lo .  

I! that Zs subject t o  a mntian whlch oan be mnds at once t o  
1; 
15 

ii s a l e e t  which one you are going t o  proaeed under, 
/. 
I: 
I* HF. O1ney, That objeokion is  made to one of them, 
t l  1 1  

I s  
I: and i r  f i s  s t r i c k r ~ n  out he can.promptly mend. 
r: 

Dean Clark, Under the caea of hlcGlnnes~l ws* Swetty 
I 

I 

1 ;  Co., unLsss each ons i s  suf f i c lent ,  the allegation 2s no t  
I ;  

! j  

I 

11 lilr. Illitohell. Unless both a re  good. 
ri 

1 

/ /  Mr* klargan. Yea--unless each one a t a t e s  a eezuse of 

Mr. Lemann. Notfleitherflbut "eaohw, which means both . 
Th9n wouLd not do Pny hem, and might reaoh a ~esult that is 

desirable, and why nol; leave it in? 



*- 
t Y <  

Mr. O'f.ney. it permits a men t o  br ing  an a c t i o n  f o r  

0 ne th%nr.; and k!::en att:ts a dl-:'Perm?$ cause OF a ~ ~ % ~ n e  

Dean Clark. Y l m t  k~ w i l l  do l a  t o  stark hls camplain' 

o n one a2kt;bpnat&-ci.e and then start O Y ~ P  with anokher a l ter -  

native, on t w o  d i f f e r en t  oounts, 

Mr, Donworth. T h i s  2s what i t  does r , "An f wuff  &oSent 

alCernatlve will not act as a sufficient one," but it may be 

s%~icken out 0x1 motZune 

&1;1r. Morgan. That is what Dean Clark wants * 

& P ~  Wlalrershaun. I do not know what an fnsufficient 

alternattve As + 

ZP. MitohB1Z. Suppose I undertake t o  s t a t e  a cause 

MT. Cherry (Int-~gosln;{). E l k h e r  you assaul tedme 

or bougl~t me a dinner. (Laugh%sr. ) That is my alte~natLve.  

- 
nlr. '#ickars'ham. kt saysf'%hen a party i s  in doubt as 

' 

%o whloh o f  tvio o r  more statements of faats i s  true, he eay 
c Z a h  or 

s t a t e  them alternatively in a s lngle/def ense or separate 
I 

i 

ctlaims . ~ r  defenses*" %ow, if' one oftheam i s  not rtubstan- 

t ia ted  and doacr not  hold, ff ono o f  them is in~luffiaient,  2% 

shall not.  af f ea t  *theelaim o f  

f @ ~  er. Illltchell. Yes. I 
i 

I 

Pk. WSokersham. Then I Z; h2nk you couldget bet ter  

language to express iC. I 



- c 
a But you Else it will no t  corn@ in that way 

I 1jkjlr. Wiakeralzem. It aomerr up on motion. 
I 
I 

Mr. $$organ. Tt has been dismissed on the gmxand that 

the wh9.e ac t ion  19 insufficient, we w i l l  my. 

j/ &. Morgan. No. 
11 
// Frof. Sunderland, The  hih hole case goes out, / /  
1; M r .  ~2Jickerslnam. T h i s  does not say that if you have 
L >; I $  

// Lwo causes of action and one of them i s  inconsistent w i t h  
Ei 

i 

j ,  the other  you may s t e l l  plead them 30th in the same p%ear;lng i 

i/ / i  .s a cause of action or defense. It simply a ~ s  where the I 
5 ,  
i i  

i- parties are 2n doubt as 1;u which one f s  t rue ,  they may skate 
I 
; I  I 

J i  
them a l te r&ive ly  a single o l a h  of def ens@ ox1 a separate / /  t I 

!; 
;I elaim of defense and an insuff ioient alternativa shall not 
11 
I ;  
! tiefeat a sufficient one. 
l i  

?k, Morgan. 'Year I 
I 

~ r .  VVLckepshm. That is, in the same skatemtsnt of thd 

cause of ac t ion  you nigh! have an al1agat.I -n of facts. You ' I 

migh%, ""ither I w m  knocked daw n and run aver 'by JokEk Smith 

or an auLomobile be long i l -  to John Smith, I do not know whlal? % 

Of coupac, that is perhaps a perfeebly good alternative, a s  

you are suing Jokm Smi th  tha owner of iphe i . 
a ~ ~ ~ t o m o b i l e .  

I ;  yes, but it does not state a o a u ~ e  
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ef fec t  as though i t  was staked separately? 

fir, &$,:itohell. Now, a s  long as you can dodge the thing 

by s4tating them separately--and we w i l l  adt'idt that-- 

btr. hbrgan (1nt;erposing). uh, certainly. 

Then what is the h a r m  o f  saying that  

t he  intnffaeienoy o f  e i t h e r  of them shal.1 not affeot; the other  

So I eun in favor of Ls$ving it as it stands. 

F i 7 ~ ~  DDogge 1 zo  mover 

Dean Clark. Do you l i k e  it, Mr. Morgan. 

hilorgan, I Bo not  etisl$lce it. 

Mrr Fifitche11. A l l  in fr;vor o the ~aragraph n s  i t 

stands here will say "ageH$ those opposed "nor" 

(The motion was adopted, aZZ 
voting in favw :I it exclegt 
Mr. -114lickersham. ) 

$he next sentenocs in Nule 36 18 @or the purpose o f  

CetrCing t h ~  surf lclenoy o f  a p2eadingy and so OR. 
a provlaion that 

Dean GZark. T h a t  is/ga iallegations o f  time UP place 

sh&lL be talcen as true, but amendments shall be allows& t o  

ooxlrsct errorst and you w i l l  redall the old cornon l a w  rule 

tha t  allegations 0.r time an? place have t o  be made but d28 

not  have t n  be proved as rnnae. you ooul& never 

bring such pleadings 2s 'rhe ~ t a t u t c o f  I lmitadions,  because 

a isgatlons a8 t o  time d id  not -@an clnyth*. This is an 



attempt to t i e  dovm tho pleading a l i % t l e  more so that you 

oan more quickly get  t o  the issue ~ B V O Z V ~ ~ ~  

p t h  I do not understand -i;hat. Do you mean 

k 7 m t  m a l lega t ion  as  to the t i m e  and plaoe does not moan 

anything? 

Bb. Morgan. Them is a case in tke  books nrhelpe tkie , 

plaint  iff al laged t h a t  a n ontract was ma.de in such a d a t e  in 

the  year 1082, an2 tixe o the r  side dsmurred, and he said, "1% 

does not mnka a n y  d i f farence  what t het:ry you go on, you have 

a stztute of i lmi ta t ions  which carlnot be renewed f o r  800 year 

and the court, inotead of regarding that ug a misprint f o p  

1882, sal t l ,  " Y w ,  that i s  true? but you do not have t o  prove 

your dates aa alleged at oommon law, and coneequenkly you cw 

go ahead w i t h  your case at my tlme before We a t n t u t e  ao- 

tually runs. 

Mr Dublo * 1x1 the same way, they aan say that a oer-. I 

tain Ohing hapaened on the ocean which happaneta in the c i ty  

Mr. M2tchel.l. Thls says the allegattons o f  time and 

p l a c ~  sh13, be taken as 

I:&. 120rgan. T h a t  is ae an allegation o r  pleading. 

Id r ,  'u'dilakeraha~n. No, I do not think: i t  shall be baketn 

88 Z;PU@* 

I Mr. Lodge* Ape not ibe oases that you have in ~ 2 n d  
i 



very ~ a r a ?  

l d r ,  TgIopgawz, 7Ja.k ats r a r e ,  Th~t i s  the peason PUF 

I 
11 most of' :;he r u 3 . s ~  in mos t  o the S t a t e s  kkat you cannot take up 
I / j 
i: s ta tutw of IZmStat%sns on dema~re$, 
11 

1; . 
t : 

NP. Wlcke~sham. Beaausa t h a  statute may be waived. 
1; 

I 

[ i 
the  datsr~ do not e o w t  so that; the  court aan tell whether the 

I1 
1: 
/i statute  has P U ~  os not .  
II 

: .' 
G i r .  Wickerehamr Well, Bo you not go t o o  Ear when you 

! I! 
say they shall be %&!-en as t r u e  

I 
* 

I!  
I i 
I: Clark. \TeNelL, for  the purpose of i;eet;ilng the 

MP, ~ ~ % % c h e l l *  ?hat; it means f a  that you have gut t o  i 

j' provet them as alleged. 
I: 

I 

IIIF, &?&tohell, I th ink  we, must Cbang~ the W O P ~ ~ X W J  of I 
i 

[ f  

11 %his, because m o i b  o f  ~ h s  lawyare will not knak \ribat you metan ; 
1: I 

Dean CJla~k. astlon aomea up now, and I have ! 
1 

11 

/ j  time in pleading, and than he goes on dislcusess the 8efense 
I 

1 
$ I  

I' " of t he stak bet of l%mtml.tations+ That is published in the 
I (  

I 

I 
! I 

OkLahuna Law l ie~iewr 



I I  
1 i 

.; should be aub j e c t  to amendment;. 
I 

I I I&. Ilo~gan. Yes. 
I 

I 

'I j d ~ r  tYickarsham. But th% is dff'fsront from sqUTina; 
I I 
!; 

ii that %hey should be taken as true. ?uppose you brin41; i t  
I 
1; 
1: f o r  the  purpose of kesklng %he su f f i c i e ln~y  of the pleading, 
I I I! 

ij yoU make a triotion t o  dismiss the comp2a%n% aiting the aejalle- [ !i 

gatlons - oi. -. time place. Ccourse  the anurt ma?= . 
gM * 
11lpn;, an6 they amend rather freely, but  I do no& thfnlr -they 

!I h 
ir 

I 

/i qre taken a s  true neotsssarlly. It 49 just  as t o  the suffi- 

/I 
r : Hr. 35% ahell$ @ think %!la repor te r  get8  the iden, 
:I ] I  

% b t  Mere there i s  an ~ l l . e g e t f . o n  of tire@ and place, the 
li 
11 . boupt on demurrsr says, ":;'e, do not have t o  take the date 

'i 
because we do not kno* whether t h a t  1s the date o r  no t*"  I -  

ll I 

I /  
i i~ li.3.oksraham. No, tlm al legat ion might be imM%k6~- 
rl 

1, iaZ, but might go t o  tlze very whole r o o t  of the action* 
i /  

$filt;che21. suggest that be l e f t  to the reporter 
I 

j '  
:: t o s e e  i f  be candevise any bett;er language than saying L t  
$ 1  I 

1+frilr. Olney. We11, f o r  the purpose of t e s t i n g  the 

sufficiency o f  a pleading, alXe@;at%ons of tZme and plnos 
I 1  

II 
i ! hihall not; be blndfng upon the pleatier. 1 
11 &. Mitchell. 1s that not the idea,  T h   organ? 

i 



Mr. Morgan. th ink  that  i s  the  idea, 7>3 

EP, Uonworth. "Or shall be assumed as alleged." 1 
I 
I 
I s  >,!r, E2tcheJ1& 1 I tblrzk ure can edtl pass that t o  
I (  

I 

1 7  

; the repor te r*  
t 

I The next paragraph of tha t  rule is that the defendan% 
i ; 
1 

i z  
or plaint i f f  shall r aise by figs affirmative glesa8fng, and 

i s  

I 

t 

/: not bg. mere denial, all mCters whieh show the  ac t ion  o r  countar- 
I S  

c%aTn not rfia&nta$na331e 

Dean Clark. Yes. This part of i;ho pula is subatan- 

t i n l a g .  that; o f  ZnglanB, New Ydrk  and The 018 

provision waa % h C  the, answer s h a l l  contain a denial, and a l sd  

ncsw m a k t a ~ ,  without gpecifying I t$  an6 i t  kas beon a matter 

o f  a greut deal. of doubt t3ghiuhethar a certain ~ f t u a t i o n  ehould 

be oa l l sd  new mai.te:r should corn@ in as d ~ n i a l .  Thihl $4 

an attempt t o  particularf ze, and I think 1;b g m a t  value of 
' I 

bheae rules is ?robably not i n  the gsnerdl provisions, but in 

the l i s t  of s3ecific things. 

I&. Zeraann* Ia  cont~fbutory negligence purpaaelg 
I 

I 

I 

omibted from thisY I 

&&. Dobier 1 had that in mlnd--and the fel low ser- 
: $ I 

van% doctrine and the asswnpt%on o f  ~ i g k +  
I 

Lemma Contrtbutory nagligencle 9s more Import- 1 I 

gsnce has to be p l e ~ d e a  spaclally. 



lip. d o b i ~ .  That is a general ru le*  

Daan Clark. T am af'rai8 that we s p l i t  on th19 clues- 

M P ~  Morgan. Yes, the FeB~ral  r u l e  makea csontrfhutary 

negligencls a matker of aff fmat ive defense whech 18 pleadetd 

and grovnd by the, derfenGant, and 'they have bald that that hag 

o t  to be a !plied und&r the Psderal F;mpZo;petrs ' LSa3Tli f ;y  Act ,  

even when the onae l a  brought 2n the S t a t e  oourt. 

Mr. Mor$anr I am. 

Dean C l s l " l i .  The buurden of proof is on the  defenaant, 

bui: the, svid@na@ 1s  srdmlssibLe under the general 5 tsr.j.al. 

V 
l g l ~ .  &fargan+ 191 in IWw kork and in the $econd 

* 

MPr Donworth. Then it UU@% t o  80 in* Contributory 
w 

negllegence should then be as one OS those thine8 

- - 
Mr. ooble,, I had that in the fellow servant doctrine 

o r  easumption o? r l sk ,  un6:er gsneral  Aendal, l t h l n k  they 

ought !:o bo s e t  up in hare, i f  you gsntlemen are agreed. 

Ihr. Dodge. Uie311, you h, vs ns t go t  in there waiver* 

I should %kink the excluisfon of something o f  thin% klnd might 



IZ 

[ o a ~ s B  t r ~ ~ b l ~ .  Idoat of' Llnclae things mentlaned here might 

; I  M 

come in under new 8latter,  rhe cas& of ]Iragnnent is peauliar$ 
I 

I 
I 

; the defendant has to allege pamgment and the plain%.tiPf has t o  

i3 without enumerating %hem all generallyj but to cover M r .  
[ i 
il Dodgde point, you ought to snuraerate a f te r  s a y i a  "inoluaingfl. 

h /i 
i 

&. Lsmann. Peer. 

MP, Donw~~thr I think that  18 an unfortunate phrase@ 
:; 

/i o logy he~e beginning wflth the fourth l ine,  81% suah 
I [ 
I! 

1/ grounds o f  defense or reply, as the catle may be, whioh if 
l i  
li 
Ii 

n ot ~ l a l s o a  would be Zikely %o take the opposite party by I 

1; 

i l  
i i  11 s u ~ p ~ f l g e , ~  and 8 0  on. I.t i s  the ~aising of them whhiohtakeq 
t; 
[ ; 
!! the  other pa r ty  by surprise, namely, . the  ra ir, i a i n g  of them at 
Ir 
I $  
II %;bat birrnee 1 1  
iI 

t r  
I 

J d i r .  kYbie, Under the gem-ral denial. 
1 

3 1  

i! 
!I Uip. ~onwortb. "$yb?llnich.lssrt, ff not seasonably raised, 

I: 
/i lpL@ take the opposite party by ~iurprise." 
!: 
I 

I! 
Dean Clark. Or if' n o t  pleaded. il I 

I 3  t 
I (  
1: 5 

14x. Nlorgan. If not pleaded, yes. This its from ii 
i ;  

the dnglish rule, i s  it not? I; 
II 

Dean C5arkl Yeae I 

I 

l4pr Nfargan. 'The.% is where WQ 60% the notion khat 

you had to plead payment, I think. 



Dean Clark. That is, the d~fendant .hall "raise by 
, 

!i I h i e  affimnatlve plea&ing"--that phrase might; not be good-- "all 
1 %  

/ /  matters whlch show the ack lon  o r  counterolaim not ko  be main- 
:: 
j l  

;, ta inable . f l  You see 2.t goes back t o  tha  beginning. 

/ I  XP, tdQrganr V&y do you not  say affimnatlv 

I. in%"? 
!I 1 1  

Dean Clark. I am doubtful  about the law,as I have 
I 
I 

I: 

i '  i i  stated--I mean in the Federal court. And unless speoif icnl .  
$ 

1: retquirsd fn  the Psdercsl aourk, I am no t  sure 2t  should go in, 
1; 

because there  28 q u i t e  a 8 i P f  s ~ e n c e .  Take New York, for ex- 
j/ I 

1 

amp2et you do not h-ve t o  It, and you are goZng %o try' 
[ I  
II I 

/i $0 change tb.e habits of Naw York. 
I 

b. l!k3F@;&n. In  New York, you earl raise contlributorg ' 

? 

I I no(;ii.gence on tha  g e n r n l  al legation,  on $he ground that it ' 

1 i s  caused by the negl2genc8 of the defendant$ i t i s  t o  bB 
!I de t 9 1 reaa as an allegntron af the 8~ r "nd aalel-y an al l@- 

gation of his. 
j ; 
I 
I IT 

/ j 1 4 ~ ~  S ; e m m r  L h a t  l a  the case 9n every Skate where 
:I I 

/i you do no t  W e  t o  gZead it;, 

Mrr l;Iargan* No; New Pork says a l ao  Chat the burden 

Ii ti of provfng due, @are i s  on the plalln%lffg fneverykhing ex- ; 
F I  

cept a wrongful death aase,  and that 2s put on the  defendran% 1 
' i  I/ by speei&l atntuter, ~d'fassachusetts and a 3ood many of the 
1; 

New Zngland Statear, and Zn MI~hlgan,  a@ I un&erstand it, 



and at common l a w ,  2 t made t he pla in t  i f f  allage due oar% 

Prof, Sund@@Zand. Yes. 

P a Rut i t  i s  ahawe&$ :nliIa~assach~isetts by 

statute now and in Connee$icut, ae  t o  t he wsongful deakh I 

&hlnk, 
1 

I 

I 'Dean Clark. Yesr 
1< 

:I 

i ! MP. Zemann. It can happen In New Pork and elaewbere, 
! I  

! I: because there are  many juriadiotions whe~a contr2butory&$@@J.f+ , .- 

; I  I/ gsnae muat be pleaded, 
I 

jl 

; I  Dean Cla~Zs;, Yes. 
i! I 

I /  
B&r. Eobi@, And you can o i t b e r  leave it; as i t  is now-& 

I/ 
i; ?J,lr. NIitcl?rslZ. I think if' we ~ u t  it in t h e  it muat b& 
I? 
1; % 

/ pbndad-- 
$ I  1 

I@. Dubfe (Interposing). There arsfken ra. numbar of 

onsesl where p la in t i f f  muet show %ha% he i s  not at f a u l t ,  a d  

he has a genoral denial. Then you aay t b C  you oannnt prove 

contributory nogllgence under the general de~lial, and that fs 

surgJusage,and 3: would lTke+ 2;a see the fellow sortrant doctrin 

and contributory neglPgenoe included in there* I 

DOBWOY~~. X wauidlflre t o  nak0 this general ob~er; 

i; vat ion, that  we should be earltious about adding anything as 
! I  

I 

I to the method o f  proof. There i s  a gsne?cll feeling about dh 

/ cowltry tha t  in tho Fede-a1 court, in a . ~ o n t r l b u t o ~ y  negll-  
I 

I 

!l gance case, t h e  gltzll:tif'f doas not g e t q u i t e  a fair cbnce ,  
it 



anci tha t  the  defendant goes fnto the Federal c o u r t  for that  

reason3 and s o m e t h e s  they  pass s t a t u t e s  in the S t a t e  for 

the aurpose of gett5ng rid of' a Federal mle l i k e  th2s. 

I would not l i k e  t o  have any &!ember of Congress have a ohanats 

bo say that we changed that s i t u u t t o x ~  by anything we have done 

here. I do not know t o  w h a t  ezreent t h i s  goes, but Ifkink the 

repor te r  ohouZd c a ~ e f u l - l y  consi&ar vihathe~ we are  on a safe  

linet If' anythfng 98 on the doubtful  s l d a  I would rather 

not  :~ut In, rather than run i n t o  the i d e a  that we have, 

it what we do for the pur.;ose of defeating a contr ibutory 

negligenoe aotion in the Federal court* 

Mr.  ito oh ell. T h i s  would : g o  the other  way. This make4 

1% widepe 

2dF* Cherryr  Yes1 thb1128k~8 it wider. 

Mr. Dobie, We say here, as t o  t he fellow servant 

doc%rine, aaswnpt ion and contributory neglf gence, you must 

set that up5 that i e r  favorable t o - b h e  p la in t i f f .  

Mr. Lemann. It s tr ikes  mo that these two~l ter l lng  

.~rks d i s  ~ u s s  the point aa ta cont r ' i ' 2u to~y  negligence. 

D@an Clark, I s o r r y  that yov. have not read %Lark: 

on Code plsadingt" that i s  n o t  a sterli~g work5 nsvertheL~sp I 

I ~ e c o m e n d  i t  to your atkention. 

Mr. FiIorgan. On the question of buriien of proof, the 

Federal oourt, vherever it has arilsen, hns safd that the 



ZL:. - - .- 
I ; .  

-. 

1 -  

bu~den o f  p ~ o o l  was a matter of substance and governed by 

Federal law, and not o f  3ta-be la%, wnder the CjhforrnlCy A@%. 

1 4 ~ ~  Dob%e. And the FFadaral o o u ~ t  will f o j , l o ~  %;he 

rule 1 have statsag and then in %ha ~ C E \ S B  02 Narn& 't VB. 

sou%he;m 'ao%lia, it was said  that you ooulcl noat taka 1% 
I 

: away f r o m  the ooarC and make i t  any BeEifferaat ~ u l a  by -@om@ 

i constitut-lonal provision o f  a 1V6lstcsm St&e, and Chiefb' 

1 

i t b ~ t  not better? t 

I 

Dean Cle~k* Now, do you Xlke ~fonner r e c o v e ~ g ~  or 
1 
i 
I 

1 do you Zike ras judicata? 

glargan+ " ~ o ~ r n e r  reoovery," ~ F o m e ~  recovery" 

LEI 233 t h @ ~ e *  

Dstm ~ l a ~ k '  wemt any aseumpttlon of ~ i s k  with 

I' 
I E&P. Dobis. 7 should Ilks t o  rrea, that there. 
i 
1 
1 ~ s a n  i nb~k .  Wow moh of that i s  there In them? 
i DOOB not tlmt make it 2nadequatet? 
I 
il Mr. Loft in.  I,aok a t  the Ehploysrag Tj1LabP1Lty AcG* 

%au8 

.&IF. D0b3.e~ I voader if 3.C is a matter of p % e ~ a i w ~  
I 

%Ire  W i o k e r s W r  I mean essentially %ha% is n o t  a I 

I i 
I 



T i l ~ .  Morgan. Yes. 



as gr:lod as on t h i s  l i s t ,  and ETP* llorgan said 

hs thaugh-k H f o m e r  rsoov@ryfi was betterj but s ~ m e r  of us 

%hi&% the% moat lawera would rectormnan @LEI 

more 9amiLia~ ~ s r m  in thtle en-r~ieion. And 1 woulcl was% to 

I@. %Tidchel2. Lee us taka a vote, an $t . 
I i 
! I  FIPr. TZQrgan. T d o  no t  objeet. I l i ke  the Latln, anti 
/I i 

: S sun glad somebody 3 . i  fami l ia r  n i th  e- 

/I 
I %P* ~fiokazlahnm. f h g r ~ e t ~ i t h  that .  
2 

$ 6  
k r  

1 
~2-p .  "on~opl;h. Ther~ might not  kave beon Pacovary$ 

I ,  i 
I c  

:' he rnig1z-k have been br?a.t;sn. i :  
I 1 

11 :i 23r. Nlltohell. We haye not 8 ~ttls& %hat. T h a t  LEI I 
I /  I 

11 %naro~th~ 1 move thet that bo -put i n  t b r e  w%th- j 
1 1 

( A  v o t e  was &&en, and t h ~  z 1 I 
lllokian was unanwously ad~lptsd*;) 

1. :'@ran Clarke BIJ, :: nn aay is t!at; 1% L i  a a ~ t a i n l y ,  1 
i i  1- 
I I  

r 

j j 1 
il 

5 
I 

- - !I I 



1 very helpful to have these suggestions. T h i s  is n matter 
I 

: that Ss fought over very often. 
$ 

Lemann. VJithregard t o  coni;ributor?y negligence, 
I 

I 

I I 

: 9% j.8 irnpoptnnt to know she ther  it 'is an affimnatlve defense. 
I 
I 1 

1, 
l ;  wi l : i  l n g  to i n s e r t  a f t e r  t k e  word flpleadinga8H the words "suoh ' 
I/ 1 
1 

ij ae, f o r  exampleH? j 
? I 
I 
I r  i/ 142.  onw worth. The word $'licenseu is put %n that lis'k!. 
I the i 

i' t g  vhat/&aft~3r of the ru le  real ly means is tho abssnes of j 

1, 
i 

j a 1laenar;r. That should be m de licenne or  t h o  lack of LA- i 
I i/ i 

1 

Dsan Clark. No, w h a t  I puppocte is meant 9s legal i 
I 

I: license. I 
i 

1 
I 

liljlr. D Q ~ W O P ~ ~ ~  Oh, yes. i 
I 
i /I -. A 

* ~> i 
I 

/j Dean CJ~PL. ;mybe 2 t  i s  n.ot important enougbto 1 

It 58 an malgamatXon from England, NQW Uo~k .  h113d 

ConnecDicut, mostly Englandr 

iesues Obey put this &om. 

l ioen~ie t  otherwize f t  cannot bring suit. But .that f a  

anothor matt;e~, - 

E~IP, Mitchell* Then we ape passing on-- 

Mr. Qlney( lnterpoalng) . 24xde Chairman, i t  is 20 



Mr. Mitchell .  Illcskl, we probably had be%%er not 1 
I 

take up a new ru le  now, Ohan. 

I 

Mr. Morgan. I@. Chairmm, 1 have t o  80, bbt be$ ore  I i 
I 

go 1 would 11326 t o  say, in enso ~ o u  discuss it before your ; 
i 
i 

adjonmment tha t  I wouLti 3.j.h t o  ass th% ertstting up of a 
I 

manen% Rdviaozlg Comlbkee j  and I hope that $&#6 suggestion 1 I 
I 

of Dean  ark's will 'not, be rejected wlChout very serf oue I 
i 
I 

considerationj beauuse I thfnlr that 9s about the most import; 
1 
I 

ant thing that  can happen, besZees ge t t i ng  a se t  o f  rules herb 
I 

Chat alll  g e t  'Lvg the f l r s t  timer, i 
- i 

I 
Mr. Mit~hellr I talked wri.tn Dean Clark about thart ,  1 

I 

and we'all aqrs.@ed thnt t h a t  was an important: th9ng. The ~hin/3 
I 

%hut we oan put U? t o  t h e  cour t  by wa;:' of sug;pat lon in the 
1 

Mr r $brgan ( IntorpC;n ing) , I do not eare how you put / 

it Up* i i 

i 
Mr. Mitchell, 90 that I suggest %ha% if you do n o t  ' i I 

hapgea,'to be gre~snt at t h e  t l m e  we dlscuse it, or even if t 
i 

you we, that ~i you or any other members 09 the Committsa 

have views about It, and w i L l  e t a t e  t in writing, I w i l l  
I 

abe that  the. Chlef J u s t i o s  g e t 8  them. go that we w i J l  take 
I 

ware of %hat In that way, I 

M. Ltsmann. I rroulA LLke t o  move, 1:f~. Chairman, Lhat / 
I 

we e l a a t  6* Vice, Chairman, if that 18 in order. 
* 1 

1 
1 



I 

 id^. Lsmann. fknd I name Mr. Wlokersham. 

EJF. Mftchell. If t h e r e a r e  no f u r t h e r  numinations, 1 
I 

I 

, 
I w i L l  make the request that the ~ e e $ e t a ~ ~  be so iwtruc ted .  

i[ 
i 
if 
il  he motion was actogtsd, all votUy 
]I %yeu except &ti-. W%ckersham who 
I B i d  nat vaten I j 

1 
I 
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EmNTlJ@ SESSION* 

Saturday, November 16, 1836. 

The Advisory Corn%%% ee nee a t  8  clock p.m., p w -  

suant to the taking of a reasea, Boa. WilLSam T). Mitchell ,  

grsrsfd&~g# aL1 the members pra~ent ae heratofore noted, ex- 

~ e p t  Prof. Morgan. 

Mr. Mitohell. Gentlem&n, we are on Rule 36r Are 

there any e.2ggrratlons aer t o  that? 

hhvir, ToXman. Z would l i k e  t o a s k  Dean Clark i f  this 

exgrscletion In Rule 963, "Any fomtr o f  general allegation &a- 

aasgted Sn aommon law or cjq. i ty    lea ding,^ an8 80 on, means 

any allsgntions that equity acceptsd? 

Dean Clark. Yea, I think SO. 

ez 

MY, ToZman. ~t;herwlsethe?sre wouad be aome doubt 89 

t o  ihe general. allegations--that you are contrraaeing i t  w i t h  

specific aflegations* 

Dean Clark. %a, T d i d  have @om@ tdea of the  general 

allegations, but I think the way you put i t  poasibly 

nmeana more i; M n  theother wag, 

Mr. 1KT.tohellr 3% %hat not a pather dangerous olau~le, 

gtailng hlm a chance to go back and fiava it writtea over? 

Mr. Zem@nnr The expreerrion aesms proper, forms 

o f  general a l legat ion accepted in common law o r  equity plead4 

i sg  shall not  be taken," nne ao on. The sxgreasion ?!No 



form and so otl i s  rat;her peouliar, 

Ear. hailehelX. Piell, I waa l o o k 9 ~ g  at bhe gensral 

exprpremsion. Ws have a lot of' o t h s ~  PUPBLI C b t  cut  out a 

10% of' thingar 

@P# %bier YQU &;a b a ~ k  60 &bet gens~a1 Q%&UB@ o f  a 

b ill 5n ~ ~ X t i L k y r  

Mr*, Olneyr X t  reems8 t o  me that i Z ;  read pr@kDy ~ e l l n  

Bar, ~itah4$lr' Shall  we strlks out the raelsbeaae bee 

glnntng "any fomns," &om t a  the mrda  "grbmda o r  ~ @ z % e f ' ~ ?  

EP* ToXm'1~r 1 B O ~ O V ~ ~  

gceeuliarly within the knowledge ai the plaintiff." That 

meass that they &re not within the irn@sr%@d@ @I th@ 8 ~ f a r r d ~  

ant, 

B F ~  Wickeraham. W4911, i t  $8 defcsn4anC an8 not 



plaln%iff there, 58 it not? 

Dean CLapk, No* 

0 5  Doee *he defendant move? 

nuan Clark. Y@B$ I am trying t o  provide that  he 

Boas not g e t  very far, unlessl l t  a3;L1 mean rea l ly  samething to 

have h%= h ~ e  k tie t n f ~ ~ ~ ~ s t % ~ n r  

Mr. ~Jiokarsham, Wsll, the defendant 18 mw~ing, i s  

ha not? 

Dean Clark, Yen, 

Mr, VVicka:rsham. V k l l ,  those particulars may be or- 

&@red if the court may f ind that there are fur ther  fac t s  no t  

gsou2 iarly. within Gbe bnowls dge of t he moving par3Gg. 

Dean Clark. \Yelell, that i s  just a negatltve, 

13r. Wicker~ham. B d ~ l l ,  is not the point that  the 

mover i s  .Ignorant o f  khe fact81 An& it is the defendan% 

%h82?6. 

Dean Clark. Well, i t  i e  the plaint iff  there and ths 

&eIsnaant h a w s  nothing. Tn must of these o ~ s t s s  the defend- 

ant knows just about as much as the plalntif f. 

Wiokcsrsham. If they are pscul-larly within t h e  

knowledge of' t h e  party, vh;~ should he move? 

Dean Clark. They are not within hfs knowledge, but; 

wlthin  the  kncjwlellge o f  the plaint iff .  The plaiat i f  f h a  

some knowlede;e whlch the defendant has not. 



.A 

Wickerahnm. Then leave as It is, epeculSarly 

within the knowZedge of the plafnkifleU 

Dean Clark. Very w e l l ,  but there i s  a Hnotwjr put in 

%hers, 

Mr. hfltchsll. 1 t means within five days of the ser- 

vice of - -he  metion. 

b 'b ,  3onworth. Before :ha mo+k5on is determined. 

Mr. ~ l n e y .  In t h a t  aonnaotlon, I am afraid that  wort3 

upb~~liarly.v Is it not be t to r  t o  &ay Hpresumablywithin 

the knowledge of the p l a i n t i f f  but not allegedH? 

Mr. Wlckersham. 1n:ns tsad o f  Hpecluliarly.gr 
T 

Ilklr. Olney. I am substituting for that wpreaumabLy, " 
Prof a $underland. 8peouliarlya is t he ustral sxprees- 

Dean Clark. 1 wanted a little, more than "presumablyeg 

I wanted something thsp la in t i f f  knew and the defsndant did 

mt* 

Mr. Do&ge. Sometimes *the defendant9 even if he knows 

ths faetar, has tho right to have the 1 

what %a matsrial, on8 I 60 not think in i t  

should be L f m i t t s d  t o  S a o t ~ l  of which tha defendant i s  ignor- 

ant, 

Dean Clark. That is a philosophy t h a t  I do not agree 

with, because I thlnk tlrlese things are almost always a waste 

o f  time, anti M-~at  you make a g r e t - %  step in advance if you 



put the burden on the fellow who 4s going t o  mooel make it 

so that i t  i s  not an easy way of raising a question. h d  J 

do not bel ieve the idea of narrowing t he issues is worth any- 
try% ng 

thing. That is Just: ?he LAsa of ~%rx%~dl~g/to parfeot  the 

w~St.P;@n doamen"L befare t r i a l ,  

Mr. Wiokershi-m. Is f t  not a l i t t l e  more? Under this 

-o&ern system of groseaution it is exeee8ingly important to 

know -what the 9laint  Iff rr ac t ion  is, and q u i t e  d i f f i c u l t  n t  

elmeet t o  know -.:hat tlw defense is, m& anything that  tends 

t o  make alsaz? the i~sue , 2t seam to me, f a  of value both 

t o  %he oowpt and to tho parties* 

Dean Clark., A s  t o  clearing .the issues, we put In a 

provision latc3~ so that eibher party oan $0 to the judge 

for .formulating the issues* But this is a matter of perfect- 

ing the plea8ings and just a way of delaying the case. You 

move f o r  a mare s p e a i f d a  statamont; 2nd you know how many 

times a defendrantwho 8osa not know the case, might olnoe in a 
I 

while--suppose a case where it i s  not; known pa~tioular2g 

where i t  a olaii2-1 against an agen'c, but 932 practically 

every case when you r e a l l y  ge t  i n  court the &efendant, at 

Least, knows aa  much about the case ns the, plaintiff-*or he 

had better gst a new lawyer. 

Nlr. ~:J;iiokershnm. Very often he does not know just 

*'hat the plaint iff  i e  going to claim. 

NIrs Iddl9tohell. That i s  cove~G8 later by clears2ng the 



i s s u e s  up, 

M r .  TJiokersham. That ma.7 be. 

N~~ i~ ud:;@. T h i ~  motion w- is only available 
where t h e  p l a t i c t i f f  bas not ~ C a t e d  inb 2d.s pleading as much 

as t h e  defendant i s  a n t i t l e d  to  have him stake* Re has state 

his pleading in stuch genaral langauge that, a8 8 matter of 

pleading, the defendant i e  e n t i t l e d  66 have h i m  s t a t e  more 

narrowly what his  alaLm iss. It seems t o  me that  it does not 

k u ~ n  on the queertian of the knowledge of the defendant, b u t  

pather on having the plaa8Lx-g~ definite and proper as they 

ough% t o  have been origlnal2y. 

Dean Clark r W@ll, if khese rules stand t here w i l l  be 

a rare pleadeng t h a t  w i l l  be t o o  gsnsral, 

b. Zoftfn,  I ra!.se tha quer~tion wT?bCher you thlnk 

the penalties are not  f n c l b e a  t o  be rather aavers f o r  a o t  

plaad$ng;t t b t  is t h e  f ' i l lng  o f  judgrn~nt dlgalnat -bhe plain- 

t i f f 8  or w'raether the same thing night be sloaomglishwd by 

Dean Clark. Well, yes. Z mqpose w h a t  J ~ e a l l y  

masm act ther defauXt, judgment, or thiit default m y  be entered 

srgain8-b the e,&~Intiff. 

Dean Clark. Dirrmisee\ l  is what you mean, yea. 

Mr. LofO3.n. I suggest "clisrniasing withou% prejud? 



b. dobie. You cannot aismihis agnfnst  the defendant. 

Ere Cherry. githout gre  judioe you c oulb. 

Dean Clark. Yes. Now, I am vcry anxious Sndeed t o  

get back in hope what was taken out o r  gule 9. S da think 

these motions ought not t;o call l o r  a izearlng unless tlze coup 

o ~ d e p a  A%, I think that subrnlttiw theme motions, aC lestet 

w i t h  a reststetment of the  reasons, and the court mi5 022 

them a t once, is most desirab2s--because hers is a procsdure 

for dragging the cage out wiehout getting aangwhere eojrar as 

Bhe aase l a  con~erned, 

&$p4 BNii t~he l l r  It does not always f o l l o w  tha if %he 

court i s  going to expa&ite o r a l  argument it is going to ex- 

pedlte the case# The del-ay comes up in a case where the 

motion i a  asnied without hearlng, and if he files a br ie f  he 

p u G ~  i t  in a posi t . 'on  t o  be delayed without hearing. It does 

not always f oLlow that oral argument clelays a case. In a bus 

court in a big c i ty  Z think motions are &is-;msed o f  muoh more 

promp0ly an8 correotly if they m e  argued one a f t e r  the other 

Lernann. You generally have one day a week which 

is motion day, or rule day, and the judge will go through 

frequently 60 Or 60r xt is very parer that he does not do 

l i k e  thcit. I thlnk ofken he puts i t  in hls  p o r t f o l i o  and 

he gets a whole bunch of them. I know o' one case which 

is very simple, and the judges have not  passed on i t  in eigh;ht 



or n9ns -monthse 

Dean Clark. Vie12, of' couree, %ere is a difficulty o f  

trying t o  cover the whole count~y. % #uppose thaC wouZCl bs 

4xu.e in thg large cities. In the ~ l t i o ~  that are not so 

161rge3, you have a r ~ g u l a r  prepslred argument and hearing; but 

L am apeairing of theprocedure where the judge holda up the 

proceeding, and as 1 sa ld  before in one case, the judge held 

I t  up f o r  over a year af ter  havlng an a rgtunent. You us911 

remember Juage ~ a ~ e r m o t k  s suggestion on tbia 3 and I had no 

ildsla of su3 :~ea t ing  a bsief. I <%ink that t ho  motion in 1%- 

self should enntain nZI the reasons and say nothing about a 

b 
In oaeels that have been held up f o r  a year that you 

t h ink  should have taken a much ~ ~ h o r t e r  tfme, the remedy 

could be to al low a very short; time for oral argument, and 

most of ;he oourts allow f ive ,  t en  or fifteep minutes. 

I&, 9~dge.  Youmight give, the p la in t i f f  the aleot ior  

in the crmaller c i t i e s  of liZlng his statemsnts in s ~ i t i n g r  

Nr. Donworth* How about 'the d@f endsmf 7 

Dean Clark. WeLZ, the defendant usuaLly wants to t a k  

the longest way around* 

M r .  Olnoy. You c ~ n n o t  establiclh a rule l o r  a c 

aP t h i s  oh::racter by fnctiy f dual  axporLenoe, or p a r t i c u l  

e x p ~ r  2tsnce. The g r o b a b i l l t y  is that t h i a  judge who dr 



this matt;@r a year delayed a great many othc:,  thfngs, Be 

was one o f  the &elaging kfndr 5 think as  a mil.@ the judge 

will d i s  $ose o f  these t h2ngs more quiolsly on oral argument: 

91 
than he would by this raetho8. h e r e '  would be one oondit ion 

in arhioh that  would not be tzlue, and that would be wh@re the 

juage had a good law secretary, s;ha caul& go through a l l  thes 

th ings  2nc' prepcre a memorandum f o r  h i m  and r e p o r t  on Chese 

t h i n ~ y ,  and under thoso c;Sreumstanoes they would be, diaposad 

o f  very quickly* 

Mr. Mitchellr None of  the dis"cr lc t  judge8 have them. 

Mr. Loft in .  No, none of them have, thm. 

I ~ F .  E;iitchell. I do not really feel that you a r e  gafn- 

in8 time by denying an oral hearing on a motion llke this. 

In fact, you get  act ion muak more qufckly that way. 

MP. Olney. If the judge i s  the right sor t ,  y o u g e t  

it  pretty soon# if he 3.8 not;, lawyers aremXuotmt t o  come 

bbfore h i m  w i t h  Choss motions. They feel prakty unmaork- 

able about aoing a thing o f  that s o r t .  

Mr. ToUan. Mr. Chairman, 1% hae bean my experience, 

that nearly @very case i s  delayed in which a aotion fs f i led.  

We have found thtlt. t o  be true,$ perhapa we ought t o  have, w 

r u l e  t o  present a motlon to the judge everyday. (l;aumorr) 

W. kmann. I think that is the experienoe generally 



Mr. Olneg. Yes, t heexgerienca o f  the balr gem r a l l y .  

I 
&. Lemann. In t l  i s  c l a s s  of cases, t h e  motion to make' 

mrs definiil;e ::nd cei*t;in i a  the mast part icular  class of caae8 I 

in which you ;;re likely t o  g e t  a verbal statement, T h e t  was : 

th (9 aase before you ha8 Rule 9.  

iili~r, Nii.t;ch@ll. Poum~an when you hati ~ u l e  99 

Mr. Lemm-m. If he has one of these things before h i m  1 
I 

! hae i s  going t o  g a t  the record, an& read the cempl~lnt, andp 
I 

ovep again, and  sad t h e  memorandua, an8 erar, " 
I I  

/ j 
.. i! i s  youp po2nt;lS And t h ~ n  he says, "This motion does not come 

I 

i n u n d e r  this,H Whydo y o u n o t  t e L l h l m ?  

MP. ~ i t ~ h ~ t l l .  1 thZnk en Rule 9 you rai~le a more 

ssrloue question than you can by an oral hearing. 

&IF, Loftin. WB struck ft out  o f  ~ u l 6  9, bl ; t  we can 

gut it back in this. 

Daan Clark. Yes, we did s t r i ke  it out of Rule 9. 

Mpr Loftin& Well, I m:.cle the motion t o  striks it 

o u t  of m e  9, or, at least, made a long argument on that, 
F '  

t i  
I! I/ m d  I I-? it3 - b ~ ~  very ~ ~ & A  in smpathy with xkx3 
/I 
I aeaire &an Clark to ex;ledite pfo~@dure, but 1 do not be- 
/ ' 
1: 
I' 1 $.eve it can be aclcomplishsd by submittlllg the motion to a 

judge in writing. 



1 ~ 2 ~ ~  Loftin.  In writing. 

fiir, Wiakershklla. IYeXell, before a dis-Lrict  judge some- 

times these motEona are oomplicated. You take a long and ilr 

volved pleading, and the judge canndt spena more than f fve or 

s ix  minute~l on each case, and he says, "I w i a h  you would file 

a memorandum on tha t  Tuesdsryfl and a copy s912 be given t o  t h e  

other  afde, and he wZ13 hcve an answer. In the moantime, he 

ge ts  a chance t o  r aktd the thing carefully and Ohinks it over, 

and when he g e t s  the memorandum he aecides it. But on the 

argiment it take8 tfme t o  s t o p  rind go over i k r  I think :~ou 

ought to realize that as a rule, judges w f l l  discourage, that 

business n r  psacedure, bu t  if they have to taka the thing un- 

4er advisement and slastar take a lot of t M e  on it, thejudge 

ought to have the rfgh* to do ao. 

W .  Iditohell.. If you allow an oral heasin@;, there i s  

nothlng to prevent the judge saying, "&.~bmiC b ~ l e f l s  by Mondag 

T ~ ~ ~ d a y r "  

1 % ~  ZofCln, I-fe frsquently doas %bit. 

MP, \Y%akersbml Ye8 * 

Mr. Loftin,  A#& if he has not made up hie  mind he 

sage, " Amtsmorandmmust be s~bmltte8,~ But mare often, 

aecordfn:.r t o  my recollection, he aecldes i t  right: there. 

Mr. i5Jicksrsham. In a icrge  number of onsss I think 

he does 3 so that when you get  a d i f  f 3.~~1% or involved one, 



he doee no t  want t o  take the time to t alk i t  ax1 out, as he 

would %f he had not any special amount o f  business. 

Mr..Mltchell. T h a t  yau have here i e  a prohibition 

against an oral he&r%ng, and I do not think that v j i l Z  save 
I I 

t i m e r *  I 

1 

MY, Wicke~sham. Yes3 on8 RuXe 9 i s  s t r icken out;. 1 
2 

MF, Loft in ,  Yes* 1 
I 

Mr. Cherry. And th i s  refers to Rule 9* Where i t  

says "as provided i n  1ble 9," strike that out. Well, Dean 

Clark, wou'dit  be practical t a  say, "The c o w t  shall proceed 

t o  consider t h a  motion exgeditiousl!f? 

&&, ~iokoreham. Yes, finally* 

Bean Clark. ~ e s ,  

&12* Wiokersham. ' ~ummarily. 

Mr, %litch@lL, And then leave It 'cs SacaS, l?uSesb. 

91 Mr. ~ o m o ~ t h ,  #ummetri~~"wouXdnot dot i tmeans  

wi thout  notice, doea it not? 

lapdl. M l t  ahell.  Y@~~(--~exp@dif:%ou~ly  ." 
Dean Clark. Now, bnck in the motion dayj Che re- 

quirement w a ~  for motion days lor at least once a m o n t h  Z 

I 
have t o  come up formally5 so I'changekthat wordlng "as often[  

i 
i 

as bhe buslneks shall requi$eeU It may be that Xf you ape / 
I 
i 

going to have hearfngs, you ou@~% to have a l i m f t  of at 1 i 



least onae a month. 

M r .  Wickershaa. Are you a -making of Rule 9, or-- 

Dean Clark,  On- o' those rules; 1 Bo not t~~hlrhethar 

it was Rule 9 or not. 

~ o m o ~ t h ,  The ju8ges in m a n y  d i s . t r i o t ; ~  have t o  

move around, and th&y hear motions in each glace, And I: do 

not think you a m  be t o o  s - i ~ e a i f  i c  on that, 

~ I P .  Niitohell. Is that not  a matter that we &houkd 

leave to bs fi lZsd in by looal rules? 

Dean Clark. Ws11, o f  course ,  that was the proviaion 

o f  the, Equity rulse, that  the court ahould f h  mmof Lon days,. 

but it rnaketa %he moeion days at least; once a month. 

Prof,  Sundew%and. And lots o f  them d i d n o t  do it. 

They could not do it, beaause they wsra not there once a montl 

Dean CS-mk. No, I have l e f t  tha t  out, on the theory 
YQU 

*&st &/VOUI~ not %mix& need as many, but you a r s  now gab6 

&lire  onw worth, You are suggesting nowflias often aa  bus3 

F3 

negs may require." A h a t  would be a11 r igh t .  
Chink %Qz It 

Dean Clark. That is Iiule 9, 'but now l/ought t o  be 

oftener than the buainesig require&. 

Ejlr. Loftin. It eaya "ae often a e  busfnss:? requiresH* 

Dean Clark. Well, back in Hu3.s 9, you w i l l  ~ c a o a l l  

that it saLd, "Each d i s t r f c t  c o w t  shall eatabllshlregular 
< 



t imes and places, at intervale aufflciently ? re  3uent f u r  

Lhe p ~ o m p t  dlspc t ch  of b~s ine sp l .~  Now, the Equi ty  rule, 

quoted or? t h o  oppos i te  pa,;@, has i t  "::egular times and places 

no t  lees than onoe each month*" 

!:ire dobte. They had t o  do that unless the c i r o u i t  

judge dispensed w i t h  it. I do not bsl ieve  tha t  was ob- 

served, however. 

1Ji1r. ldltchell. Well, take a attuntion where they are 

o~gan ized  on the divisional systemg that is, the S t a t e  i s  

a 5i.fngle distrLet, anG there sre P o w  or five; divisions, 

such as in k lnne~o ta .  There are, four or f i v e  d i v l s i o i s  in 

my own t t l s t r l o t ,  and the judge can only attend, if he i s  out 

Pn anothor B3.vision9 once or tw lee  a year. NOW$ ~ ~ B P B  is a 

moh%on made in that divis:lon, L-nd T:.; i s  f a l ea  w l t h  the &@put: 

alark In  that di~islonr I do no-t see why you cannothave 

fil m:: t f~n  day at his  bt?adquarters in the 9v~"lln C i ' b i @ ~ ,  o r  in 

hluth ,  where ".he+ par t ie8  are, 

BIT. Cherry. Vhere they have div i s ions  can& more than 

on@ judge, that 1s a praotical  mattetr that affaclcs one juage 

in .the d i s t r i e t  in one way and another in anotherr They do 

I I 

%bat; in @innasoter. 'he two judge8 change plaaes, 8;noe the 

-went on the Federal bench, they comply w l k h  that idea cro 

that if they are actually in tern o r  asssion, they are avail 

ab le  f o r  a. good many of these 'things %n the  division where 

they reside. 



ldilr, Mitchell. IFleL1, there i s  no t  a juclge~e fn every 

d i v i ~ i o n ,  y h e ~ a  i s  no judge that  lives at I? Falls, fop 

example, 

P r o f ,  Sunl?erland, The  i~leatern T)ir;tri t nf Nllichigan 
bt%P3$1 

has to h-ndle a 10% of thsse/al.sot we could not a~lk  the 

Ju&ge to do that, 
I 

I 1 
1 1 

Mr. Lem&nnr ::go have n judge in t h o  Westera Distriot i 
t o  hold j 

0% ZauSsLana that ha8 / o o w t  in f l v e  different  glac@#* 

Dean Clark, I hsloe in zind that Chet defendant k4 

t o  go along uni;il just  a f t e r  the judges Leavtsa, and i;hen sup: 
I 

i 

gas@ I ~ % % e  my more sprscifie statement, and then I go  ; 
baok a nd oollsot my fee f rom the clef endant ,be cause things wiZ4 

I 

i 
be, bela up umdn the judge comers around3 . and you gee i t  La 1 
next gear, i 

! 
M r ,  Lemann. In most plaosa i t  is twlce,  a yearr I 

1 

P r o f ,  Smde~lanC,  In my S t a t e  it i s  four  tlmc38 a ! i 
! 
! 

year, 

1'2 Dean Clarke lhat is what I amt ry ing  to g e t  away 

= i 
kk. Zsmann. Y@s+ I do not know just how fa2 they I 

I have the powsr to require counsel ~o &%&end other than in 

! 

NIr. Cherry. T h e y  do have, the power. i 
i 

Mpr Lemann. They have a right t o  tell a m a n  to at- 1 
i 
i 

tend? I 



hfp. WickersMm. We11, they do. 

MF, Donworth, That fStxes 2.t so .tPza-t; the  ju8ge can 

hold  cour t  anyvvhere in his  d i s t r i c t .  

Mr. GAckeroham. Surely he can. say, "I am $ofng 90 

hold court at suah-and-such a place next weeksk." 

Np, Lemann, 1 think wha% Dean Clark htzs in m2nd is 

t h i e :  The judge could do it and g e t  expedition 9f he wanted 

lfiiir. Lemann. O f  courne, .it may be that the judge w i l l  
G a p 1  

n o t  do it, and if t hem is any way we/make h k m  &o it-- 

Dean Clark ( Znterpoe ing) @ We can put in R p ~ o v i s i o n  

Chat whsre th% motion day is some, time away, it can then be 

&isposed of' on writtien papers only. 

Mr. Mitchell. You can put in a clause that motions 

of t h i e  type can be heard in oral ~rgument o r  on br i e f ,  sb 

t h e  court in i t s  alscretfon may determine. 

Dean Clark. 5 think that would be of somet advantage. 

~ 2 .  Lof t in .  I thlnk that would be a good idea. 

Mr. Mitchell. Do not  p r o f . ~ l b i t  t h e m f r o m h a v i n g  an 

o r a l  hearing in a busy d i a t r i o t  in a c i ty*  

Nr. Olnoy. IT you want to do that, would it not bet 

w e l l  %o provids tha t  he may, if be wishes, l~ave  it submitCed 

on briefs, and may by rule provi&@ %ha% motions of this 

characfier m y  be r~ubmltted on brief  in parti~ular business? 





provide some notice of t h c  hearfng, of' c:?urse, I have not 

provide: '  ' o r  a l-tearin,, and so 1 d i d  not have that in. Now, 

Jud::;o Donworth has given me a pula p~ovidine ;  f o r  notice: 

"t doels seam t o  me that we should have aome p ~ o v i s i o n  

of that kind, in view of the ohanges we are golng t o  make. 

Now, If we hay61 mrae pruviston af that kind, that takes the 

ordlnary course, and unless W&I go I ~ u F ' C ~ B P  and provide that 

the  judge may by local rule p ~ o v i d e  f o r  this other  COUX!BB~ 

Edr, Mitchell. I s u ~ i r : ~ s t  -, . what I said a minute ago, 

that we put in a genera! c lause  that a m?3tion of this  kind 

may be h.sard ora l ly  or on w~itten brief ,  as the Judge may 

in h9s d l sc r e t l on  dstemfne,  He can tirithar do it by rule,  op 

use his  discrat l ion in a pn r t l cu l a r  oaea, if you put; that in& 

Dean Clnrk .  A l l  r i gh t .  

Mr. Mitche311. Tau canriot foroa, h b  to make a rule. 

lilpAr. ~Eimslgn.   think T s~oulci. pu* it in, but ~ t ;  msry 

Hr. Okney. The only thought I had*  LRIS that if you 

put in the  bare altermativc 2d doe8 not arno~me t o  muoh, but 

if you put 3-t in f o r  the, purpose o f  expaditilon, C h C  the 



. < 

local cour t  may make a ruLn v.heroby he mag  quire ~ r r i t t e n  I 

: briefs, 2nd the court ge ts  t ha t  idea, it sill bo bet te r .Tbt  
i 
8 

;' l a  the  only  iden I have about it. 
I 
I 

;?lr. ~emann. Speaifying *that he may make a ru le  in a 
t i  

aer ta in  oase. 1 

t i  
j /  
I! Edpar. Mit~halL. I would not uaa t h o  expression "rule."' 

I 
,I 

i 

il I would say the court may f o r  the purpose of expedittlon have 
I S I 

an oral hearing, or on w r i t t e n  brfsfs, as ha may sgeclially j 
!I ! 

detsrmine. 'hat g i v ~ s  hfm the right Lo make a ru le  or  uee ./ Ii I 

li 
/I his discretion in indlvZ&ual ctasea. 

I 

i 

ii : 

I~ ! 
j; &TP* Lemann. ?Ibu could say whtsse sxpxpeditilon requfres 
I I 
I 1 

t ha t  the cour t  shftll require i%r 1 
I ?  
1 

! j  

i I %  
DeanClark. I t h i n k  l f  you do n o t  s a y a n y t h i ~  about! 

-krtleA i ri 

1; a r u l e  that the  interpretatlun that  the judge in saoh parti- i A 
I I 

I /  

i! oular oase mst so dec ide  whlch mctana that  the judge does nod 
I 

I k d  sup-: 
know anything about; I t  until a maktar comes befor  3 m 

1 

i 
1: .?use comes up in the Morthern Uistrfct of Michigan-- 

I 

1 

I 

I lbdr, Lemann (Interposing) r No, 9t couldbet sent to i 

I, 
I 

I i 

I' $1 
him, an2 you a w d  m f e r  to th is  rule and say, "Judge, here ! t 

! i s  a pule that i e  expedite mattcs~s, and kb ZB your duty t o  1 1 I; 

i: 

hear this without opal  argument, and delaying it t h i r t y  days 1 
;i I 

i 
3 or two months. 

i& 
I 

il 

;I I 
1; Dean Clark. Thankhas got  to, or  he has not got t o ,  1 
! 1  I 

i 
I' but h.e w i l l  w l r i t e  to the other  p w t y  'an6 say, ".Bave you any : 1 ;  
/j / /  1 



objeotion t o  havi;le; this submission on pagerslu And the 

0th.~ pa ;ty w i l l  say, "I want to be heas&." 

IJpr  onw worth. The po in t  thaL Judge NloDe~mott hud in 

Rule '3 was that a br i e f  in writing W&P, better methog than tht 

t n  

oral a r g u a n t  r We ?isagree with that lha~ being 30, why 

are we worrylng about this one sase in *en thousand? $b A- 

ha8 juz?iadicrtion 
'judge/ln Seaktle and Bslllnghamr He livers in Seat;kt;le, and 98 

%wice a 
in SewttLe prac t lod  +& a l l  the year, and e year 

he goea t o  Be112nghamg and he bas a tern theye about t b e e  

days in a weekr  NOW^ 1 have not  had occaetion t o  know w h a t  

Cakes @ace9 but I have no doubt that if an attorney in B e l l % )  

ham made a mi?tion, ize would say, "%ill. you not s e t  it; down 13 

Ctvk ~eattle?? where they go in two  hourst--1 have no doubt that 
A 

the  judge does it. 'he things works out practically+ 1 do 

,-at; think th;her'e 18 any mi: chief h e ~ e  which needs any remeey 

of stirring up the whose country about it. 
$7 

Mr. Lemstnn. %eye i s  oertsrinly nothhg, 3: think, 

%hat the juage couZd not do if h~ wanted to. J had a case 

where the juBg8 said, "I w i l l  not be there for six: months," 

and we said that we wankeb aotkon, an& he safd,%IlT righk, I 

w i l l  do it." And we g o  to another poln% in the Weatern 

D$strict. 

Dean Clark, I am sorry, but It doera seem t o  me that 

t h . 1 ~  is more ' . rn~ortrn% t h ~ n  those o f  you who have spoken 



f;hink, particulaply i n  the counkry--in plaoes wk~@ra, t he dig-  

eances are long. And I thZnk i t  i s  expetcting a good deal 

(6 a judge who is i n  soma othoi. part of the S t a t e  and wkw, fs 

busy s l t h  a aass bsfore h l m  which he ls trying--t;o rsxpeat 

h i m  Oo drop tbt; and otart expediting a aaae in which hs bas 

na %mediate pre.aent in%srest. He can say, "I w i l l  read i% 

when I g e t  a~ound t o  lt,lf 

M x .  MTfoke~sham. That what he w i l l  do anylnow. And 

oonditlon~lly that 18 what he must Ao. When he ge ts  t o  an- 

other case he w i l l  HZT take it up. He cannot 8eop a 10% of 

fmporte.nt buainese f o r  a motion. 

Dam Clark. Be can eons f d o r  i t  in t so fnfnutaa, 

Ida?. tY%ckersham, J: do no% want h t m  t o  coadldsr i t  &n 

two minutes--not m-g motion* 

A MP. h3~11811~. t would make it a good seal bettttsr if 

you make It that  h~ might pravlde by wl6, beoau~ls I th ink 

we would be d o l w  o w  job much better. 

Mr. Cherry. Why not have i t  three ways? You oould 

have it thks way, proaide/fby rule, and ppovide in each in- 

dividual ca&e. &d you oan provlde language for thatr if 
-J 

6 

you said th8; gravialon could be made f o r  the submission and 

aettision the way you ha8 i t  in Rule 8, that  would cover, 

U ~ I O U ~ C ~  it no&, the ind iv i f iua l  case r nA r AX@? 



ha Cherry. I would Like t o  a se  thak l e f t  open so  

that angoohbination of those tkree, o~ any two or one of them, 

could be used, as turned out bssC fn the d l s t r i a t .  3: wonder 

if we do not Ia et sight of !;he fact that s inae the Judfcial 

Conferencre has been pretty active--aasrtainly In the Eighth 

Circuit--1 th ink there is Borne ob~eraatian of that3 every 

judge in the : i r c u i t  has a fesl-ing that the business in h 3 ~  

d i s t r i c t  must bo disgatah@&, and even i f  the judge is not rzlo 

anxious t o  have it; decided, is it no t  better to leave this 

open, and hava those things go out w i t h  n strong suggestion? , 

Mr. :.ickersh&m. gelIr almost all the Federal judges 

today are busy men. If t h e y a r e  no% speoiallybusy 2 n t h e i r  

oxm. d i s t r i o t s ,  t hey  a re  cDxf%ed t o  other dfetria%sr Now, it 

strikes me that we have go% t o  C~ust them t o  he 

businesrr a s  they beet  o m .  If you t i e  thorn down w f t h t o o  

r iged a ru le ,  you w i l l  Junt irritate them and the lawyers, 

and 1% wiLE not he Jp, 

M r .  fdi tchellr  And t b ~  conditSone are 8 0  different in 

the+ Bi f fe renb  d$a -k r i c t a .  

l k 3 ~ ~  Dobia, If you say n o t h i n ,  thoae three oourses 

are open t o  them. 

Dean Clark. Well, tha-i; gives EZexibiZity. This 

other C O U P B ~  ~ a y - 8 ~  " N O ~ ~ C B ~ "  and go en. 

E ~ P .  Lemann. Yaa, there i s  no%hing in this question 



3% 
I,, 
$3; g., 
L-,:, s .. 
La:>= 
I -  5% 
I ' 

$5 

I 

t o  prevent the judge from raqulring the, matter t o  be, trubmitteld 

on memorandwn, is there? I am perfectly w i l l i n p ? ;  %o Le~ve  %ts 

to the judge. If YOU leave, it t o  the aoerags judge, 1 am 

p r e t t y  sure he would be of the a m  opinion we are here. 1 -  
1 1 1 ~ ~  Wiakersham. Who La t o  tell him about i t?  i 

I 

i 
I Don~orthr A t  the  end the judge says very oftan, I 

"YOU may submit a memorandum to me*" i i 
I 
1 

Dean Clarkr Wall, they do not g e t  %o him untll the 
I 

end of his cale'dar, and thnt 18 what t rouble& me. 1 

3 2 :  

MF, rrickersbam. Rut r~ellv i s  t he r e  any ob:igation haba 

that .=s  g o  ereat  that we need to &sax w l t h  it in th i s  partioub&r 

wag? 1 th ink  the  P e B e ~ a l  judges, in my eagerienoe, in @;snebal I 

I 

are very grompt~ they cliaposa of mattars expeditiously$ thab 
I 

I 

give*&&&guate e hearings when hearings should be had. They arb 

i p r e t t y  snappy where thers  i s  nothing t o  dog if there  i s  any-; 
1 

t'nlng Important they take a mtsmarandwo, and I clo not know of ; 
i 
! 

any carje where t h ~  F B ~ B P ~ ~  jutiges unduly delay the ~ ~ ~ + s ~ o s ~ t ~ d n  
i 

of business, there may be exoeptlona, . o f  course, but that  is / 
I 

the general rule. I 

I 
i 

Dean Clark. W t ~ l l ,  t h i s  i e c  not a matter o f  cr i t io iamei  I 

! 

It is a mattor of machine~y which. gives the 8eSendnnt theop- / I 
por tuni ty ,  b ~ i  the  onrp set-up t o  dhlay the case. Now, suppa/se 

i t  were, gcsnerally ~know&,ti~at ~ R P B  wsa one prolific aourcat of 1 
I 

I 
delay e i v i l  ac t  ions. I 

i 
L 

My, \!$iokepsham. Well, whenacaao i s  pending in a 



Federal court--say there  2s a motLon whiah the Ctefrindaak or  

plain%lff expects to be of real importance. &a has n right 

to be heard on it .anfi hc has a pigfit .i;o have that motion pro - 
gerly  cansld.ered, .and he has got to let %ha Judge ststtl6 the 

way the  bua2ncee of h i s  ~ o w k  l a  t o  be disposed ofr I do not 

th ink we ought to provide f o r  that. 

Mr, ~~f f tche l l .  Out in the  l e s ~  thickly s e t t z e d  d l a -  

t r i c t o  of ::Zw \vest, you do not ha7.e t o  w a i t ;  f o r  motions day. 

Suppose you hevo a motfon o f  thls  kfnd ; :ndyou want t o  brfng 

i t  on, :jnd -leu c a l l  t h o  judge on tho telephone, and if he hapq 

pens t o  be in h i e  cha.;.~~bera, in &Ivlinneapolls, and mot ion  day 2.g 

Monday, and th i s  i~ y:i~~Meeday, you can erag, "I have amo'tion 

that I want t o  gst on f o r  l ~ s a ~ i n g .  Are, you going -bo convene, 

v 
on next M~nday?~ And he sags, "Yes, at 10 ofolockt and so 

you g e t  but the papers and n o t l f y  the other fellow that i t  

w 2 1 1  be hoard at 10 otclook in the judge's clxmbers a% the 

oou~t;hauae, and you go t o  his chambers and argue 3% u@bt - .~h&& 

Mr. ~ F ~ I o ~ F P B ~ B F ~ I *  Y88. NOT:, in New York f t  a B i f -  

ferrsnt thing, Tt l a  well ~rran: .ac l  . nc? promptly dilsposea of, 

and they do i t  under theizl own rules, adagtod %a con&l.tlons 

in the community& I do not  think you ought t o  put in gcsneral 

rules n f  practice p a r t i c u l a r  provisions sa t o  here he ahozould 



heap it and whether he should take a britef or not. I thllnk 

that is in te r  w i t h  the expeditZon o f  business. 

NOW, vie are  going to tie it u&aapiw* 
A 

$t i s  true that khe judge can say when the hemring oomee on, 

"1 want papers," 2nd when ha does t h a t  th. t is another oppor- 

t u n i t y  t o  the defenc'ant to take mase t i m e .  

MP JJo&@;e. S: have never )?,@a~d of a case \~h%%8 %'he uZt%- 

mato r e s u l t  was delayed one day by motion for s p e c i f i c a t i o  9 
i t  i s  going t o  bs P i l e d  i n  the ear ly  stages, and is disposed 09 

an early date, and I cannot think of anything t hat has cause 

delay in ny case, and I: have Trequently had these motions f i l e  

against mad 

. nlr. 8obie. We have one judge i n t h e  WesternDistr ia t  

of our Stake. Ha goes t o  seven places, he goes t o  these littl 

tams, and you cannot see h i m  w i t h  a teleacoger, and then he 

goes back to where he lives. 3: do not think t h l s  i a  an evil 

at all, . a:sreo w $ . t h  Mr. Dodye. I do not think it is a pro- 

lif ic sourca of delay. 

Er. MitcbetlX. In any matter havfng to do w f t h  t h ~  or- 

ganization and dispatch o i -  t h e l r  own business, we have t o  let 

these d i s t r i c t  judges make t h s i r  own rules in t;hels own d i a -  

t r i c t ,  an2 i f  we try $0 Bo i t  in a rule, we are golng t o  have 

a 3306 deal of t rou ' ) le  about it. 

Dean Clark. T h t  9s the only thing I was suggesting, 





Mr. Lemann, Then the c o w t  should make, p r a v i s i o ~  

ei ther  by rule o r  order. f 

th inks  the dlhlay of law are Pargely due to these 

di la tory  motlona . in my experience, the delay in gotti% 

a case on for triaX i s  clue primarily t o  t w o t h i n g s j  f i r a t ,  

the lamer Pop the plaintiff, who cloes not care particularly 

t o  push i t  on. He knowa about the dd~flculty t b t  the d28- 

erict judge8 h n ~ ~  i ~ l  i;et t l:~g t %me t o  t ry t h e i r  oases--not the 

dilatory motions, but getting i t on t ha calendar an8 bringing 

up %he t r i a l ,  8 0  tha t  the judges have t h e  t o t r y  it. That 

waa tlnet troubel ou t  in my d i s t r i o t  f op  a low t 5m9. 

Dodge. Yhat f a  my e xpsritjnce, 

You have p b  nty of Lima, if you can ever 

~ e a d y  f o r  t r ia l ,  to g e t  r5d o f  the dilatory 

motfon* 

Mr, Lemam. We had this sxpxperienoe, that the judgsra 

were t h ~ e e  year~l behind3 and some men who want t o  g e t  

the i r  ease t r l e d  could get it in three  months--and they are 

s t i l l  three gears behlnd. 

~onmro~t"i/ In my State t h e r e  i e r  n o t r o u b l e  g e t t i w  

the case at 1s:;ue. When i t  i p l  ~ z t  issue the t rouble i s  about 

getting the oaae d i s p o s e d  of. 

Dean Clark. I think &IF. Chepryfs mation i s  good. 

EYIr. Cherry, I make that  as a motion, aa suz slmendment 



; a r u l e  or o r 8 e ~  fop the eubciesionand deCsrxnfnation o f  I 

motions upon br'lcf m i t t e n  statsmentrr in sugpo~t an8 oggosi-: 

j ! 
I 

i , M I I F ~  Don~o~thr WiChout oral h e r r r l ~ ~  
I 

i /  I 
I I 

1 
Xr. Dontso~thr \VlDhout oral haar2ng1 i t  oan be eub- i 

tn ik ted  Pn %hat; way. 

yr'1~"r l&ltclaell. All thoere i x n  f avar of that motion 
I 

$ 

will say "ay.98" f those opposed "no. " I I 

(The motion OIRB U I L & ~ ~ D ~ O U B X ~  
adsgCe6. ) 

I/ I 
W, haitahealc Then we w i l l  leave in grr p r ~ v f  ascl in 

'11 I Rule 9, in Hule 87. 
I 

g 

only method, Ss ft? Ara thtsae rule8 not eupal&aental, ant3 I 

@an we, not leave, out tho refsrenaer to Iiule, 91 

Mr. Mltohell, 1 guesser that is r%gh+b. We kslvs a l e  

ready oaverad thgtr 

I&-. Doriworth. 'Lind proesed to dstarmlne the motion 

promt,tly* rf 

T ~ F  ~her ry ,  ExgedlltiousLyZy. 

mr, ToLaan, Th@re $23 an enP;irely dlff~~rernt  asgcdot 

of ti19sBuLs87 that I voould l%k;ko Co coverr, ZP ybu have 15n- 



lipa Mit&i@XX.  : AX% rlghtt E&r T u X ~ S ,  
\ 

Mr. l'olman.  his rule,  gives the plaintiff  the  og- 
t 6 

I %ion o f  five days ta,compE$ with th ia  8eman8. A n d  thia mle. I 1 

I aid not recaognies luztd& I e ~ u d l e 8  it--then in%snda tbt  
/'\ 

no%los lrhall ba ser/rr$cil an &B other aiae, telling w h a t  a4dl- 
i !, 

tional i n f o m ~ t i o n  $4 wsmt&b.! t o  have, and Chi# rule does net 
i 

pcjrmlt the court -b o h i x  any tfme or dsrC~mine t l?o rtlatian u n m  
I I 

1 

ti1 a f t e r  !:Me f i v e  days &as expired for the otbez. side to 
I 

get this infomatlon.  Nhw, T tihink that i a r  a vary valuable 
1 

feature, I Chl.nk t h i t  this r u l e  requirea n o t i o s  of thfa 
; 

e o r t  of thin& 9 x 1  .be sterveh on the ~ctverslary f i ~ s t ,  wtbh the 
6 ! 

hope, t2la% by force ofl rule, a cusbom w L J l  spr ing up 
\ 

under which the aCtornsyst \therne@Xv@s will do the thing w i t h -  
\; 

+ut mnnilag t o  the B O U ~ ~  b~ under grerilent oondltionrs, and 
1 

1 I 

that thab w i l l  save a vbry\lg1rge amaunt of time an& trouble. 
1: 

I t h ~  t;bt oug~xt t c  tiip ~uXe. I t%i~a the g a v t i ~ a  
: ?  

: i 

ought Co be oomga?51ed, tf by rule, at Leaet by declemoy, 
li L. 

to stigulata if they c l d i  in kdvancs ;I i l l y  @gar& t o  k B\ f~0%8r 

i \ T i' b.\. .' 

I th ink thnt rilepasitlons) 1 f u ~ \ @ x & m p ~ @ ,  should be, ach&i 
! ' \., 

f i r s t  an request to subnrkt thd ; , , \ f~c t s ,  ~ :n& tl-me obviee, t 
1 I, t 7  \, -2 

baking of a 8epoeit ion, w$th t *e, ex i ~ l l a s  that would ~th,,ip,: , - t . 
\ ,'-<+ 

1 \\'-- .. 

a u ~ ~ o d .  i i 
i 

90 ,  i n  orclap to  inaks ~l~:$$ CLUQ-. I have P.&%~^~RL 

the  first port of t h i s  1~12143~ ofa;ag2ng the  phpaeeoZof&- a 



l i t t l e  b i t ,  and I have e ~ ~ ~ ~ a s t a d b  Dean Clark$ 

" ~ t  a!;g t i m e  before, the ansmrer i s  due, a defendant 
I 

mag serve on the ?pl.alntlffJnttorney a sequea-k fop further 

anB. better partlaulars o-T ally m ~ t k e r  , s t a ted  in aw pleaaiag, 
v out sgeeif %aaJly t ha aefeots oomplained or the Be- 
A 

taZls deeired. $he, pla%~.E;iffi may kunend h i s  aoxdploint or 
I 

supply the b i l l  of partiaul~rs wl th i rn  flvef dayel of t t h s  re- 

eeipt of such motion, or 2f  he doe8 not, $he, d o w t  a h a n  

prooeedl to d etemine the motion p~omptlg.~' 

Mr. Mitchsll. That Let k h t  yo12 have here in &le 

37 * 

MyIr, Tslman. Yea, but t here is nothl.n% abouC aerviw 

1C on the ~ t ' r ? s P  a2der I wants& t o  m&@ 1% c l ea r  th.&t this 

f l vs  days $8  the, tim wi thh  which he, may a c t .  

&. EBltchelZ, T b n ,  it would be a l l r i g h t  f f  as in* 
> .  

s e ~ t e d  here "$he I pXa&ntlf f may amend h2s complalzlt within 

fiver day8 af ter  stsrvioe sf the n ~ k i c e . ~  

Edp. TolEUUIr '~iter re&cs%p% of s::ch n ~ t i o e , ~  su3d 

Obe not i c e  referred 'to i s  er not1 ce pointiag out %he defects, 

possibly, compXaiaed ~ f r  

I&,=. MitabeZ1. &rppass we ~ r e i e r . t y k  Co the reporter 

Isr his consi8orrit;ion and have a memortuldum on it. 

M r ,  To3'ifz8nr That i a  what ?: ia tenaedto  ask* 

!bar, 3IitchelL. Dean Clark, I wouZdl like to cnak about 
I 

i that. Here we ~ P V @  dl motion wh&r@ prompt diapoei t ion  is 
t 



important, and I notice that there is a provivFon by which 

t he  p l a in t i f f  can make that motion, but  aruppase he serves 
I I 

his motlon and then does not bring it on for hearLng, and. 
I 

t h o  o ther  opposing panty wants it out of the way. 

M r .  Donworth, I have a ru le  an that ,  in the next 
P U ~ B B  El[r, Donworth. 

Mr. MitaheL1. All r i g h t .  Nave we passed Rule 37 

UP. X i t o h e l l .  Not qu i t e .  

i Dean Clark. Well., t h e  b l t l e  may not  be very fm,ort- 
L 

! 

an%, b u t  I am not su re  tht:t a better tltle would no t  mean a 1 

motSon t o  s traighken or ntrike out. I hnd in mind where, i i 
perhaps, " f u r t h e r  sta'cament" might be more descriptive. I 

t f is  answ9.sr I 
I Lenann, In that case %s not sufficient, 
I 

wi"srhou% n mnot%on *La s t r%ke out* 

Dean Clark. ft m2ght be, although the Last paragpap 

Hitche3.1. 1 s  there anything further in RuZe 57 

that anybody w i m t s  t o  brlag up? 

Nr. &adg%. 3 want to br ing  up my quaation agagn, 

t o  the effec-t that t h i s  ~ i g h t  t o  ~ lgec i f ica t ions  should not  
knowledge 

turn on knowledge, because the defetndant4s/ie not a matter 

Chat may be det;t?rmlnq~.~%~~~of i 7  y the eviaencs~ he is got t;o 
< '. 

ma@% the case staked by the plaSntiff ,  Rnd I have inmllnd < 

easan whers the s t a t e s  in verg broad language, 



but enough to g e t  by a motion to d lsmias ,  or an old fashioned 

dsmu~rer, but ~ . t  t h a  same t l m a  c?oea not advise the defendant 

with B uff  Sclant d e f  initenass of what  the sxack clalm Zs he 

~ a % i e s  upon, Sup ion@, f o r  axampla he chargesthe defendant 

w i t h  Fal~lr~ reprersentatfon. Thedefendant in answering thg, 

ha s o l d  

h i m  the propertyr  But the proof very d i f f e r  

ent thing, The defendax& himaeLf may have to g e t  books and 

wetnegsss f rom w, d%e%anoe, and many other detail8 may havo 

$0 be ooverad t o meet the clef&set, and he should be en t i t l ed  

to know ~ l g e a i f i c a l l y  what the claim 2s tha t  he hae g o t  tro 

~ B B C  and o ~ d i n n ~ i l y  1 have found tbck the object o f  themotLon 

f o r  speclfica%ion fs not  to flnfor& the p3ainteff o f  any facts 

::ut to inform the d n i n t i f f  o f  t h e  f a c t  as  t o  what claim he 

has got  t o  meet in t ha t  ceee. 

@P* Flickersham. Inform the defendant, youmean. 

and not as a mattor' of pl;tring i n to  the a f f n f r a  o f  

t'hc: p l a i n t i f f .  Z think it would be batter i f  the r u l e  - 
%ha% 

ehouZd raad/if in the course of the eurther statement it is 

found th::t there are further facts, that are aatte~s of 

propar pleading, which are alleged in the bornplaint, a mo- 

t i o n  f o r  specfficat%on may be made in order tha t  the defend= 

ant may proyxr~ly  prepare hls defense, and thaL it should 



turn an that; ratl-ew %I-an on knonrledgs 

gpO i:12clzerelulm. *e jtas. 
- - 

Dean Cla-sk. VI@11, T t r ied to get away f ~ o m  th i s  2dei 

of ppeper p?.ead%ng, becauscs k h e ~ e  i s  no such t;' Lng nowa&ays* 

EF* F$iokereham. Dean Clark vtantsr theee plenddn,~-*a to 

be ,some kind e f  a story o f  what: <:he p l n i ~ t i i f  btaa t o  slay ancl 

b a t  the ds?ani".nnt has k o  say. lily fdsa i~1 t h a t  it 9e an n Z l l  

gat lon or '  fac%n an which the g?  aen t l f  f l e  canCitled Lo @ l&Lm 

f o r  relicjf, and an s lZeg~ lC ian  of' Pnets which. the &llefandanC 

olallm~l ;?roL@tlta h i m  from glaintiffgs comglalnte 

F J P ~  & 3 & t ~ k * o X l r  I c90 agrse w l t b  I.3. 5ndgs t h t  i t i l ~  

mly f a i r  t o  tha defsndant, th& b f  It ins hunbigz2ous and jm- 

may know all. th.facts-..%hat& tsot thc pa,hOl The quastion Pi 

iQxick wray 28 the aaG going t o  jump? A n d  he dosa not know 

u n t t l  9t i s  dsf5tzltely. ~ l tak~t i l  nnd ho cw than e q ,  1'T12a~ f e  

a thing t b t  I have, ta meet and Z w l l l  get  wikneaaerr for i;h.@ 

i f  &t 28 something eJas h ~ ,  will htlvs to prepare to aue fo r  

that;," h s t  fa lan occasion f o r  m g ~ e a t  deal o f  pdrjwly, 

etnd %t gTvcse the d @ f a n & ~ n t  CI chance RIB@ t a ge t  ~ e ~ l d y  f o r  th 

partibaulrrr thlng -;.he otl.lc-~? man i s  , oing. a l t a r .  J% i s  not: 



MY,  onw worth. I th ink  ID?, Rodge would not inaist  

over Dean Clark's o b j ~ c t i o n  to -!:he use  of' the  wordg "as a 

matter o f  proper pleading.fl %mid not EAr. Dodge's at t i tuae  

be met if' those words axon?; there jread samething l.ike thisr 

"Or the fwthsr  statame::t o r  comgletion of tLm statement ths. 

/defendant OF the cour t  finds that there  are  f u r t b ~  Paota 
- 2 

which ahould be stated in t he complaint order for defend- 

// ant proper ly  to preerenC h%s defense. 
dl 

Mr. Dodge. - T k a t  i s  43x1 right. 

f i 1 ~  Frl%tahell. Is thers any oornfient on that? 

Donworth. If there a r e fu r the r  faats--stotke 

out "within the fmowXarlsdge of the plain0iff and not allege&. " 
The, word. "further" inaicatsa that  they z r e  not alleged--"fur- 

%her facts  w k ~ i c h  should be s t a t ed  in the complaint in order 

t o  a y b l e  bhe &xfkndnnt properly to prepare h l a  delesnsle.fl 

Is that B t ,  ?;IF ~oclge? 

&Tr, Dodge. T h a t  l a  exactly it. 1 put 5% the otbe 

wag, m e ~ e l y  betoauae I d i d  not want Dean Clark to th ink I w a 8  

krying t o  g o t  &-way Ir from other quostions of glttaditngs. 1 

do not went; t o  qake %his a b i l l  f o r  disclovery, but merely 

t o  insure, the groper statement of a d e f i n i ~ e  claim, 

I@. ldftahell.  \mat is your pleasure on tbt? Is 

XP. tlllalcer~h&n. I second it. 

MY. Obey. I second 1%. 



( A  vote  was t akan and the matiofi 
wns unanfmouslg adopted. ) 

Mr. Dodz~. That i s  as aonodlf Led. 

1 ; ~ ~  Donwortl.j. Yss, ft shouldbe stated Inthecorn- 

p la in t ,  in order -to onable %be daferzdant ,7l?oper&g t o  prepera 

knls defense, 

hlr.  ?8iiltch@llr Is there anything further in Rule 

391 

prof .  S~mderland. IB the next sentenae be ohan@ 

That 19, that a man mag at the same tine file hia anawer. I 

think that is the  r u l e  in many c&rt;s. 

Dean Clark. That w as In connection w i t h  the sup- 

plemental pleading, I t hlnk. It could be added hers. 

R l r .  Mitchellr l?lg not do a:: wp~ d i d  there, and say 

%ha@ an alrdsz)-- 

NIP. Donworth (Interposing). X think if you w a i t  

u n t f l  the three su2r;gestiona I have t o  make are considered, 

t h n t  w l l l  dispose of it. 

SMZ1 I proceed t o  those? 

MY. Mit ahell. A ~ X K  pigkt 4 go ahead. 

Xr. Donworth. ~ b e e b  tlvree rulee are intended t o  

keep the, case movlng along ateadily and smoothly and give 

everybody a ahance t o  be h a a ~ d ,  but 

t o  f ix  the t h m  wl-thin which each 
6- 

ruling on a m ~ t l o n  addressed to the previous I step, untilkm 



thing is a t  issuer I would l l k e  t o  read the three, and 

the311 ~01~1yaen&t on tl18'1%1. 4 

The first is Rule 37a, and reads as f oLLows t 

(~r. Donworth read h l ~  proposed h l e  378, 

oMoh was gubsequently handed to Dean  lark.) 

this, 
Now, by the expreesion "if any," f mean t b t  

whepe an nnawer does no t  contain 3 e o u n t e r o l a b ,  of oou.ref9, 
t l  

[I .- I 

no t* ~ p l y  18 aeaded. if plaintiff, on motion to make the 1 
t l 1 

I! i 
i /I - 

i, other p a ~ t y  answor defintltsLg Zoees, thanat La the  end of that./ 
11 I 

There i s  no further pleading neclessary. But if the c o w t  
I 

1 

ii rules that the other par ty  must answer de f in i t e ly ,  then the : 
I 

&fendant; aust oomplg w i t h  the court's or er within f l v e  daysb 1; 1; 
or t he f urthe~ t %me required by the o o u r t *  

t 

11 f 

i 
I / /  

11 I$ow, %n my proposed Rule #@Br which i s ,  X think, n@o@8- ! I 

j! sary under the syatem by which terms of court are hslrgely 1 
5 %  

1; 1 

6 $ 
abolished, you mpst be able t o  bring a motion up whether mad? 

ll 
/ /  by yomaelf  or the aaverse party. That ppoposed rule reads ' 

i I j 1 
a s  fsJZowst I/ I 

il /I Nlr, Donwor,th r e  d his proposed Rule 1 
I 1  I 
; I  
11 

378, which was subsequently handed t o / 
i/ I I 
i Dean Clark. ) iI 
i! j 

1 
2 -f 



I 

par ty  needs an order in a hur~y, and does not want t o  give 

the t h ree  days, o r t h e  judge may be l e p l ~ i ~ g . r  He oan apply 

to the judge, s:nd on ehowlnl; cause he m n  get an order deter 
mSxaab3.e 

on one d a Y r ~  notice--or any other time. If the other 

party comes in ~ n d  says,  "It i s  not right, " the Judge can 

change t h a t  order. 

Mr. Dodg@r. Do youmean t h a t  t ha t  wouldbe salj,sfie& 

by 2 @ ~ ~ ~ g s @  I '  by m a l l ?  

nor. Mitchell* hen you get i n t o  that, g o u w i l l  

h v e  t o  allow more time, I have a not;@ t o  consider that 

Npr Donwor%h. Now, ae t o  my third rule, my propoeed 

Rule 37C--this 9 s  mo~e, or less general, and sometthing of thl 

kind La 9n all the, aoderr. It g i v e s t h e  court; power t o  do 

crertain things under. %he oonditions named* It readcr 88  

(Mr. Donworth read hls popoahtc 
Rule 37C.) 

Mr. Mitchell .  T' a t  manns fraud or misrep~esent- 

a t f  on in conneation w i t h  the  prooeeding, 

Mr, ~ o n w  r th. Yes, that; i s  the intention, and 

p s r b  1s -that should b e  stated--of course, not' ou ts ide  the 

p~oceeding. VsQmther the ruTes ape s tated in thrs  best way 

I do no t  know, but we ekould have soundly established mach- 



%aery for keepEng the t hing going in an order ly  ways and 

aubject to such terms L ~ S  the court  mag nrescribe, eo that  

a procedure mag ba s e t  up t ha t  anybody can pupsue t o  g e t  tl?e 

mtter at issue, 

be Mitchetll. The Isalfng that I have 80 f a r  aboul 

the rule is the quetstlon whether you would ugtset in that wa; 

that orderly procedure, nn: introduclc a f ee l ing  of unoer- 

bnintyr. ' V ~ B  ,ilevg a l o t  of euggest3.ons scat tered around herc 

such as that ft takes a goo6 d ~ a l  o l  t h e  t o  know how you 

should serve a man, and how muoh notlce you should give, and 

then have a l o t  of thlnea like, Ikl.ule 37A, which says that  af- 

e a r  a ruling i s  made, on a motion tho- party shall witatbin five 

days t h e ~ ~ a f t r s r  do  ~omethlng. Now, we have no provision for 

any not i c e  of the daclsion, e l ths r  by notice served on the 

advetraa~y, ~ lnd  we have no' n r o t r i s l o n  for notfice when you 

of that kind, I f e e l  that, instetld of t r y i n g  t o  work theae 

Chin:::s out; here at t h i s  rneetlng, if you w i s h  we can refer 

the ~upple ;?en ta l  rules t o  t he  r e  arter, to be taken up w i t h  

tber general concept of speeding tl?ia g ~ ~ s t i o n  of time, and 

seeing what is be2118 done, nnG seeing that th@y arrit hooked 

up ko-;ether, 

#P. Lemann. I think it might be a good idea to 

dispose o f  the PederslZ case under rules tha t  wa provids-- 



I&. MPt chall* I%ou mlgb.t ge t  natfca bg mail, just apr 

P&Pr Dodge swOdf W@ muat maks some provis ion  f o y  Ghoee th 

when you do  that,  that oal is  f o r  ano the~  p~oaflsion, an& 

when you do 'chat you xaig'ht kmwe t o  give barn three, dags not- 

lee, or if you ma21 i t  s lx  days$ no%ioe, ap somethi% 111.;@ 

that, and 3: da not think you pan worlr t h ~ e e  BtsLra92~ out brs,  

but 1st ue v n a i t  u n t P Z  the reporter h s  hnd a chancre to go 

ovel? the ru9ea again and :, ons i 6 .s~  t; hose po2nLe 

Dean Cla~k. I wfll Bay that Ith2ak: t h e  rules  o l  

Judge Donworth are very goad, and s m e  aS iihern ~ h o u l d  go in. 

x will go o BF t;hm and see wh~ther they can fn generally 

fiere f a  a thing that irr pow ireble D bVe @auld no* provf de 

another ~chsdule ,  j u s t  a@ irr no? p~ov%de&-wa aould put fn 

arno-khsr B chedule o r  t i m e  rsq~xirements 

you could o a l l ~ c r t  tax$ your ttma sch@dul&a an& have thctm a& 

an s:&%blt* 

I&, Wlolcsrsbam* T d i B  that once unCe%l the $.rzcoae 

f'-. 

whaG you mean By f l p r ~ Z l  .inhl~y*(' : f- 
. '  - . f '  

' *r 

&IF, Do~we~Lh. Imesln thatl idetecadof v; 
you make same motl.on which ri13 bur :?en& %ha &$#$ $lead! 

.> / ' 

. . 

-.r . . 
v - 



and than when the court rule8 on kkiwb, if .--ou Zose you haw 

f $vs days t o  go on ~ S t h  t h a t  plesldfng. ?cmult m2gk1t be mass 

Dsm CZapb, IV~lell, En a prelltmlnary motlon, the 
xi%&x3~ 

P E P ~ Y  /a motgnn me ta  any pleadlwr 

Ds&n Clarkr Prel%mSnarymot;ionP 

E&r Donwo~dh, Ye@, the motion g ~ @ l j ; n l l n ~ ~ ; p t h e ~ e t ; ~ .  
Thira i e  rmo6 itntcanded t o  cover ax1 nations, * 

Cherry. Well, i f  &ny pload2~; 1Ler f;o foXk~w,  

%he reeule  o f ' ch@ atmotion, it would not m a t t a ~  whaC th@ moD%o 

I r  dib~u*~ wo~Xd it? 

I@r;r, ',~~,~tbb EIo. 

Wr cherry* Bo that i f  you say that tihe moPoion 

i s  rzzfed out %ban %here Zs t o  ba pore glocadi~g-- 
~, 

I&* ~ e m n n ~ ~ n % a ~ g o s i n e ; )  * Thsrta are reaZlg on;Ly 

C h e ~ ~ y .  Pest but if it; wepe mde) mare %en- 

carEtJ it would be vaaPe emaily atateel, beasruse you ~ a y  # S f  my. 

gr Dan~a~th*  n\7v%@nev@r a d@oPsion i s  made an a 

motflon, the party against Mihorn It: l a  ru5ed may, writbin f i v e  

days, mcke such fu-Cher pleadtng, i f  any,# 

harvca a agecion t o  oovep this matter of mak5qg mot90nec I 



Wi2n.k ie requires a ge23~al sstttilon which specl f  i a s  the anst-. 

90s which i s  requfrsd, 3 nd l.2kewi~e cr gemrgll se/ot;fan covar- 

ing the rnnwt;tap o f  servf co of gapers, ca nd also In the see%t;ion 

govetzlnhg the makina; o f  tlm mo&ion, general provision8 as %o 

the chat ahouLd be allowed tho  parties t o  ~sepand t o  

trny order thst  was made upan the motion, and then we, wouJd 

elsaagat puOting in hem, in 1111 $he&@ variauls seetlone, wha% 

time 28 rergui~6d tand what notjlae ohall h@ given. J ~ a t  make 

it; ganeral. 

Ezr. Donworth* That 311 ths very purgoser oS my p p o ~  

poe~ed 578, t o  make i t  f fve  days unless t; he o o w $  sha l l  f i x  

t%Om@ 0%h83? 'bfBl6+ 

Er ,  Olney. B%iC make %i t g e ~ . - r a l  applg1n.g 

bo abJ motionel and then 8x1 @ha lawyer has t o  do 4s %o look 

&$P* ?$itchell. WelX, that section 98 f o r  the ~spor tC~z l  

t o  oonsider wbn he fs eo l v i ng  ths prdb~am. 

PVelL, %ha% o a i a r k  ~utiulo 57. .&fit% we w9%1 now paskq 

grslatlcer I b@litsve, i t  l.8 aommon in State  p~aatia~. 

Dean Clark. Wo, %his is not 'common in State prac- 

%go@, It 11: n l i t t l t s  attempt %Q lmltata the E 



h l r .  NLtt;chelle Here w@ have the  pleadings vainly 

IZmited to the  complafnt and aneweq when we 

s;t?i 
plead a f C s ~  that, we wass in making ma$lonsr (Laup~hte~~)  A 

1% Bay8 lrifihe aourt may delay 3rths entry  o f  ~~021, a r 6 ~ ~  "c oasae3rr 

haln 1P eonciliat;lan suaone?; the paz't;i@a i a  poesib2e ." 
~ J F ,  Oxnay. T h a t  gives them all eorts of at&&$. 

play, and ch&(bnc,d f o r  dedlw, and '  one thing o r  another. 

$ 8 ~ .  b$&IIi%ohellr Is this intended, Dean Clark, .as the 

bstlt way t o  have the rule, as malagaupl t o  Ghts Englinh syatem, 

w..spe you h a v ~  the master, ar ~omebody# gee khe par%%@@ t o -  

geth~r3: and g%$ down in the case and f fnd out 53s w h $ ;  

T though% was th@ beart thct  could be done b6oause we have no 

m&stsse and I do not h o w  bow the judges oould do it, hue 

%his doe8 gflvc the  oi3h)ortunity t o  the judge, t o  80 l C r  i t ;  f s  

not required,  bul: any judge who wants 4 ~ ; y  this will he-ve, 
1 

stn oga~stunity. But T do not, b e l 2 e v ~ ~  WQ oan .;o any f t . & r t h @ ~ ~  

w l a a e  we can get  m m  pergor-mel in th@ way yoP juQes, maet@ra, 

can6 so  an. ~ a w ,  on %ha p o i n t  suggested as t o  conci2lation, 

you w l l l  notica again that Ju4ge HaDeWoDt has aade sugg@st- 

ions along Obis Line, and the, sd i tor  of the ~maricanj~p$.m(j.ca~ 

Sociot;y J~wnaX Qhowkz% thsse were varg$&ner JuCage, %a 



Che Soctietyi mrl they h a v ~  prlnted h i a  addrrPae, nnd tbs Journal 

hae ~ o m e n t e d  upan i t  5n several differernt isexlea t and UP. 

Harlsy, tht3 editor,  t o l d  me -that one of <khe rnosk Zm.)srtax& 

Rxnotlone of oonclllatfon. 1 ~luggsa~t  that as indXoatkng 

sure myaelf how much of %hat could be put: in, but I did not 

klilow wheChe~ l.t mfght not be worth whlZe t o  pu% in a provita 

so %hat  on s judge l ike  McDermott i e e l e  th& aomthfng 

could bs accompliehed we 'lecould give an o,pportunity t o  tr 

it. If you w i l l  t u r n  back t o Ju8g@ NI~Demnott ' a E I U ~ ~ B S ~ ~ O B  

he has made in an ndd~ees  to the ~urid.oa~ Soo%eZetp-ft 2s two 

page8 back. Thtwe is q u i t e  a discussion here aboue that. 

Mr. WiokershFLmr PlellZ, that, however, Zs a differ-  

ent th.tq+ T h e r e  1% esr;gg "on %he raqueplt o f  one, party for 

the action, the judge laray try t u  find out wh@th@~ the eonbra- 

'sersy can be @ompoee8rv 

Prof * 8~dlct~laa&r T h l s  wb.ole matter has been do- 

oeloped fuyt;her in the C l r o u i L  Coup% o f  DstroSt t2tan any- , 

$ .I&hink 
where eZ~se* hay have been more succleseful there %ban 

ateta the same et@%ernent a$ used in Detra3.b. 

RBr, ill%ckerahamr I n  one, of tilaso aon%rove~siers in 

n State oourt I i;hlnk it i s  a very thpproprfl&Ce pruaedura) .... 



Bo not think t l ~ e ~ o  w uld be one aaad 3~ a thousW. ln  ths 

Fedenoal that wfll be rsuoeept%blbre to C h l h  

Ppof, SundorlEtndr X t  2s not con~flliatflong 2% ie 

adopting a praoetm. 

b4 WiakersWr W c s l l ,  i t  i l p  a prooms o f  eonolLllal 

kion tha t  i s  suggeatc~ti. 

prof, Sunderlad . Y I ~ X ~ ,  i t  may proauoe conoil2a- 

 ion, but 5% w i l l  rscve a &read tieax o f  t~me. EB D~trolt a&% 

aasear automatf aally go bbef~re tkrers t rSjil judgas, and %hey are 

&Irr @ickeraharra. You do not muan in the  Federal 

Prof. Sw&erlmd, NOr But thogarereatfg 

f o r  t r i a l  they go aautomaGloaX1y =kt the threemju8ge o o w t  rso 

a@ t o  save v e ~ y  va3uable % b e ,  and the i s ~ u e s  d o  bs ts*fecl ape 

Irherc determined, and w h a t  atmen8ma3nts t o  elis pldadfngs ahax% 

be aade, when the trial shall be had, and sthea, ot;her rm'ctei9a 

Prof, Sunderland. Yes$ but I t ;  i s  dona by th@ mmastbr, 
2.f 

nnd/l't l a  doa@ at: a prellm9nla~y st&&@, i t  should. ~c~ompl%@h 

r i l ~ t a l ~  2% i s  don@ a f t e r  the, caae is a t  isaue,  axad by 
'r 

that means %:my can ma%tera %b&% ab %maan# 

They can prig@ out  any plesdlngs, and the rake i e  that %fear 



they have p sseb the thrse-judtges no amendment of pXaadZnp 

is made at a l l .  That i.s the i ~ s t  chandethsyhaae,  and hlfter 

the sug~estion of ; ha judge if they do not make any change, 

thoy cannot do ao &~tarwm?&ar 

Plir, B~jlltah.@l2* Is khhat  dane by lrufe o f  court, or 

by statute? 

Prof,  Sunde~Pand+ By rule of  COUP^ 

rules $hat Borne particrulebr t h h g  l a  not material, and the 

P ~ o f r  ITuxlda~Xand~ ?fell, ho ~$23.  not pu?ut &3Vm any ad- 

mPlaeion %&% Chey 80 noC maker X I  they admet it; he arritee 

% t ~:-sm * 

by agreement o f  counsel? 

Prof. Sunde~land. B g  agreement of abunseli an& 
I 

i t  5s a very eaey metho&. And thtlt b~oomes a fina&. limilta- 

t i o n  %ha t r i a l  judge--$% may be a dfflurent dudge, wha 

Briss the  oaaew-now, in the State court he has this mtsmorsmm 

4urn aefare, h a  whicsh fixes tha scope of %hat trial1 every 
! 

f a a t  wlziah i s  noted as cbdmitl;tsb i s  mn?itten &om, and the 

i a e x ~ s n  wrftt'can domi are t h e  islsuss t o  be, t r iedr  and no 

o t h w  que~tions are gemlt;tetd $0 be raesed upon apppal. 
6J 

mc qonworDh, I ram afrtaid this would be vepy h 



806 

gs~o l i f i c  $?cause alt reve~gala r ?&qi know the PeCLe~al ju&gera, 

and you icnow as a rule they are good huqy~rs) thsy are se l f -  

confident; and f~lcl ined to aast asiae w h a t  t h e y  thlnk are 9m- 

material matterag and in vtew o f  the Gon~t%tutfola  of the 

United B t a t o s ,  filch gSus~ :, pgarqty the r f g l ~ t  t o  a trlaf. by 

gum an over3 fsrsua of  faat;,you wouJ& fin& that these juages, 

bactausa tfi.oy cia6 not underatanti tho matter, and perhaps the 
4 % 

last ease i s  prtsaent; in t heir mincle-*you woul-d got; a @%at;@- 

men% ti~@.lere very ofken wouZd orrait t;g,n@$h$ng, and 5% would 

be a vcry fruitful  same far  exceptions and retversm, beaauee 

the party h s  been'be, d @ P ~ i ~ e ~  a f  hlle rfght s f  t ~ i a l  on his 

id,, n~itohell.  F u r  sta-bamnt I w i l l  e31.eet w i t h  PBP- 

f@ct3g, bn thrs assumpGlen t h a t  this  rule gives the aourt kht, 

power t o make, an orciep of w h a t  the 1 s m . k ~  ape3 that  both law* 

yers 80 not agree t o .  lia ii; 161 w ~ r d e d ~  I 'chink; i t LSoee give 

6he oourt guoh powerg but l f  both Lau~gere, ob jecrt;, UP one 

l,wye~s obiecfirs to sagfng %hat i b  i s  a t  issue and i t is not, 

I do not Chink that  can bs done. But I unds'istand the PUP- 

pose of  this  rule  i s  marsly for the court; t o  do those thing8 

Mr. Mitchell. And unlese the lav~gers agree that 

%h%s i s  the issue and that: %a $;he issue, and t h l a  f'atlt anil 

f z  $hat f a c t  are a8mittad, and another f a c t  i~ denies, %ha 3ud 
I: 



@anno% pbt 10 &om ag P ~ e ~ ~ l ' i i  %O be follawedr Now, S thfnk 

the iasa Ss filne, IG ean ba used with aur ZZafltea judiceal 

forots, and I belleve a F U Z ~  oan bn put iln t h a t  wouZd. an- 

able the oourt t o  & 5%. DzlC L t h i e  t h l u  ru le  should. be 

amendesd to make it clenr that the court i s  nat malcfw any or- 

2onab:he .L;o 88% e ; t ~ ~ m  to$ether an.: hL:ve them agr&s an what $8 

really agreed on anti w h a t  is t o  be fought outg &nd it; i s  not 

a ease whe~ei ths judge acnn make an oftter agajtnet &anybody, n a b  

ing %he S a s u ~ a ,  and sa: %= what %s d@nied. and wh&% 28 not r 

MP* Olnesy. O f  oourme, a i i ~ a t  oxass judge at tlze 

autsst of the ease w i l l .  do that; very Chllng* 

Prof.. Sund@~l&t%d~ Yes, but Che ladvantage is that 

this i s  &one bafare you get your wltnessesr 

H P ~  Qlraag. Tho judze oan do i t  I h3ve no 

ob3etlC+Ion Co a rule such ara .>ha, C h a P ~ m s l n  suggea~ta, buti 29 you 

aoaept %hat, n good t r i a l  judge w i l l  do i t  nowc 

BFof. Sunderlanrl. Thls r u l e  is $us% to suggest the, 

Lsmann. 90 %@at %bare 58 no objeotion put- 



t o  take your adversary by the coruff" of ":he an& &pa@; 

h t m  there, By.thfs  ru le  you seravet a not ice  on hlm and you 

EJr. 1)6dge. It ie done i n s v e r y  aasle in BoeLon, 

In he Sta ta  o o w t j  but; it $9 more a10ng the i f a e  of goup 

st;atem@nt, o f  getting them together and reachIw t h e  is~uem 

bogether. 

Mr. MikahalJ. Pa i t  dons under rule? 

Prof. f $ y ; n d a ~ % a ~ d ~  I1; %a not a St&%% PU%@~ 3 . t  i s b  a ' 

I 

J o o z ~ ~ ~  rulbr 

Dsan CZarkr Those, things nrls referred t o  in the 

Journal, but 1 do not  know the axaot wording. 

Mr. D ~ b f l s r  ABJ Iunderstantigou, Prof. Sunderlanci, 

the, exp~rieaoe o f  t he D @ ~ P o % %  cou~t hus been very hsyipp. 

P ~ o f ,  Sunder2~md. Year, i* haa h ~ d  a Very good ef -  

F@f3-%; * 

Mzl. ~llltoheZZ. BFI~. Do&@, aan you get a oopg o f  

that aria sen& 1% to JTOU, Ju&~B Cla~kr 





s e t  f o r t h  the irasue~r and thc Zssuee Lhus form~xla%ed and Be- . 

%olrmined s b l L  be th6 anlg on89 ~012s 3 1 d t ~ ~ ~ d  aG the tr ta2 

You see now, the C O U I ? ~ ~  ~ f ;  khe begint~lng o f  the 

$ ~ i a l ,  o r  at @om stage o f  the trial--when the th9ng gets 

as?oun8 to thepFog@r sfrage, &aye, "Now, Let us aeet. The 

p2aint 3iff' alleges in paragraph 1 rso-andlarot the 8rsf errdank 

in pafagraph 1 denies sro much of that," and pla on. 

Now, he i e r  going to do the\% same th ing  in an ordsr,  

and I do not q u i t e  slse whn2; ha does here i p l  any better t han 

%ha p a r t i e s  oan do, if the parbres kave oonfomed to the rule@. 

I w i l l  not deltly thia. T w i l l  not ogpagle it# but i - b  se&i*c-fs 

before ths judgts, and take up v&%uakl@ on someth%~g %ha% 

he, ordfnstrlLg docs8 in the tritll. 

~br. Dodgec I eun taXd t1xt.l; i t  works quite wall 

anti l% erll0vove tham to get  togethor and brdngs abouC a good 

many esttlement~r 

Lotmannr X shouZd %hi& it; m9ght; be mope ~aluablc 

in State c o w t g  in snail Cams than intPho aver&%@ Bedoral 

osuPt, where, t h e  ihlrsye~ar a$ a rules and the aase are muoh W6P@ 

Smp~rtrtnt;, and the la~wyors know Lheir pl~acllngs batter8 slnd 

general impreesi~vl i s  that f t  LS not likcsPy t o  5eaa t o  a 
' 

very succas~fuL ~etptul t .  But Z do nod eee any abjc3eClon t o  
L 

B t r  bmy nat; w ~ f t  and Eiae what; happeas to it? 
I 
t z  

!I 

[ : 



I~~PITI Dobfe. I j u ~ t  want t o  make one more poin'h 
. , 
$h@ rule aay8 that if ths oourt Sinde ?@th&% the pleadings 

&o not clearly asfine the issuds to be t ~ l e b ~ ,  and so anc Ae 

T unaerstand Prof. Sunderland, even when the plea Bingpl are 

quSte s p ~ c i f l o  enti &fine, the issues t o  be tried, the gaktferr 

~ o u l d  get together and make a 'good many' oOhar Zsrausrr 'S do 

no% think: I t  oug;ht t o  be limited t o  %he oase where -they do nct 
t 

?JP. Mitaholl .  They deny A t  fn the answer, and. 

when they g@t before the judge they gay, "I dld no* really 

Sumetim8~ the pltsarleng &@fine8 Che i$eu@8 very oleclrly, and 

som@t%mes b~fora ,  the juBga, they. may g e t  a T o t  of other Chings 

,gpead t o  by the gartl@@. 

Prof. Smderl.an;:. A11 a: me ant wag writing dtom 

21o~;  they &o i t  in ~oeton? 

~ b d ~ e .  I v r i l l  ge t  the r u l e ,  yes r 

1Mlr, Leaam. hnd yokt w 9 1 1  send i t  t o  Dean ~ l a r k l  

&In. Dodger Ytaa 

fdr. FltitchaP11. 'VB8 w f l L  now take up Rule 36. 

Wbrr Donv~~th. There %a on@ fauU in that, We. 

~bfrman* I think it i s  rathw bammon, in Lbts r~tatutes 



about t h e  real g n ~ t y  in inberest, t o  permit s u i t  by an assig- 
6L 

nee, sf &mse in action azaigned i n ~ r i k i n & $ ~  OTtsntbea, a 
A 

cXaim fa as@ ipgned beaause the real plaint i f f  does not \.sari% 

i - ~  i ts name t o  apgear in th8 publfc prses, @kc., and so he assfgas 

hit3 clafm to John Smith, an8 John Smith i s  a m @ ~ s  fomal  holtZ~F 

and w : l C  l a  brought; by John Smith, I know in our statute 

was pu2; thab 9n eo that the sl~sslgnee of a chozose 9x3 aotion aeeig- 

ned $n writing may sue. 

D@&n Cla~kr T b t  i s  8 very regltrictea mean%ng, how- 

ever. Osna~a l ly ,  the real party  fn  fnt;erest; proviaion  ha^! 

been eonpitrued to mean assljnee. Sc-;me S t a t a s  rerquire a writ* 

in@;, but general ly not. Jknd I do not know wh-g you need the 

mi* 2<:g  

Mr. Donwo~thr WeZL, he is not the r ea l .  party i n  

interest;, you see, 

Dean C l a ~ l r .   ell, 11; has been held that be f s  . 
Nrb Dobit~r  That %sr, l f  he b~ isgal klatle.  

MP* "odg%r X i  he has there i e  no question about; 

335 * 

Dean CZark, W @ 2 1 ,  T do not object $0 that, but how 

about a rrubrogae? . 

MF. Dodgez You Just may say inclu8ing a oellltain 

w' Dsm CZclrk, Do not  east doubk, t hen, on a case o 
A 



Mr. "edge. Is not; a man who is en%lt led %o subroga- 

Dtskln Clark. Yew, l ~ e  ahould 'a@, but; 9 f  you provide 

that ran msignee may sue atad do not grovfae for  thesle othe~s, 

Milror Donwosth. We11, the word "aesigx#* mQbb metan 

ass2g:nee iln bankrugtay, or aomts6t;hing of that  kW&. 
, 

, would be good* 

vicZuaZ r ii,glbt;. 

jgp, ")obi@ r Xf It l a  not aaeigned, I say .t;h~a"rc~b~~- 

geafl-lf thess l a  any such wo~d--%a not t he carseig~efs--tbt 

is, . i f  3% $8 not aselgnablepj You mfght oall it if you want 

t o  an r%ssl@;nable claim, but 9% is hate 

D0d68~ T ~ % B I  ~fg'ht  of' aubro&p$%on ir~ an ind%~%- 

aual rtlghi: of hls ~ssfgnetc9. 

it 29 not an aesignabls khs w a ~ d  

not added, It is not necessary t h & t  h;? should be if ilk 58 



originalXyg $8 that; it? 

D ~ b f + h  Y@B$ that  I 8  i t r  T da not %hlnk 

Bean Clark. is what I t h o ~ h t r  I f  you @tart 

I 
find p ick  ur particular things beyend ' the New York ~ u l e ,  

which %s pret ty  bad, i:ut a t  l e ~ s t  has been construce&, a&&% 

they ba s r i t 2 2  thing8 that you do not ineZudet 

nlr. Donworth. Doela the New Y o ~ k  F U Z B ~  dither in th ia  

section o r  any gonaral ~tatute, pernit an &ssi&nee aE a aholre 
1 

I w r  ~be%io;~b %0 ESUB tn h%8 o m  rime? 

Dean CPa~ki T t  aoee gcsmit it, but not by stntutca. 

Mitoh@lLI WeLX, that olause in b~acke$s As 

oomonly used ae a 8 takersank af tlzst rule, and i f  you iqua\li$$ 

i t  isy re%tercsrttng bhek presenk staCutd abou'b an  ass%@@^-- 

$ 4 ~ ~  Dsnwo~th(mterposing), WeL31, v$@ are not deal- 

.ing here, of oouree, w Z t h  thit guostian o f  j ~ i ~ d i ~ t i ~ n r  &en 

you have an aasignea, in the Fede~cill ooulrt, hs takes from t;he 

p a ~ t l e a  the same intarcast, 

Jar, Mitah@Z1. T; do not thlnlc we are in any way 

tha'e r u b  when ws define "party in intereat ." 
P a P ~ ~ s l b l y  not, Xs not that second 

olau~ls, 3ean CZarB, b e t t c ~  than the E%rst one? 

Dean Clarkr The reason I prefer the fir&% one i e  

that Ghe seaand one hsrar oeuesd quite a X Z t t l s  lit;igation, 



Mr* Hbtchell. XB the f i ~ e I 2  one any clea~er? 

!4TpiLr. ?$N[itchellr You have got a l l  the references t o  

oases thaC arolile under =kke filrst clauss? 

TAP. L e m 8 n r  I lookedt at your r~farentsee t o  see  

wknrhak the 8 i f  fe~enoea wcarcp I think t;+oee partlloular aaaete 

wexw caaea of partial. sub~o:,.at;lon under PZra lnaurdtncs law-- 

that $8,- where tklcre was, aay, $10,00~ ineurance, and whea 

%he Loes waa 41xe t o  t ha  fault o f  a th2rd persong -there is a 

partial subrogation tha~et .  And I %as wondering wheGhor you 

~vould not h v e  just %he %ram@ cp;:s't;ldh a rise by sayfng 
?, 

pereon who, by the oubatant l v e  Lralar,!: 

sought f a  bsP onforoesdqfl You@ &e, the general rule &s %Mi; 

"cay both must jo in  under the, "l?eaL party in inte~esi; vuladB 

They euppgrse they would both have t o  jo%ne 

MP* i&it i~h@llr  yhe reaeon of that ift %hati they a m  

not szlbmit Che clrablm--%hey muljt join3 end %hell Gha 1ww- 

anoe, company w i l l  no% j, in aar pXainbifP they must: join ala 

I Bupppae you aould not provide tivlt he must ha38 

i t  in fb PU& to~s? idhe %nstap&nc@ dsmpmyc 

p2pc Dab%@, gome of &ha aaaslse hoad that i t  oreatlta 

an cpxpreas truatt  oOhnr @asas hold that hEj murat Baue, becauee 



he has go t  legal t i t l e e  B u t  you would not avOid thaee d5f- 

&~p.  ~f%t(ahe+33. xt haas been s O  thoroughly ft&x~@sh@d 

out, under the Equity pule that  1 thlnlr if .Tau @-flop% an eanL 

t i rexy  new pprovislon, it may muse as much l i l t lgatfon as the 

&Trc  DUB^@,^ J% thf* Dsran Clark bad the idea, He viean%* 

ed to g e t  an exgresslon a 1St-tie, broader dhan thwtr  

Dean Cla~k, Y@8+ 

f d ~ r  D ~ b i e r .  T think in the Plande of a l ibera l  cou 

you would. not av% any t;roubXe$ and aomct of the early de- 

cfsionrr to r3Eltermlxw who i s  "c@ raaL party 131 ilnterest, ar@ 

tcrr~liblag th@g arer very rset;rPotsd and norrow, 

Mr* \Vicksrshm. 1 move that we, aaopC the innguage 

of the aertaad braE%;. 

P J ~ F ,  T Q - ~ ~  X aecand Z ~ h e ~ o t % ~ ~ r  
$+ * 

FJF, Dobie. I want t a h3a-r more f~orn the ~ e g ~ & P % e ~  
' 2  

I bhink t h n t  119 mare fmpbrtant. If he can g-t  new ghxwset ' 

that he l a  aura the  O O U I P ~  wd&1 give broader meaning to, and 

i ~ r  fslirly clear, that would be bet ter .  Of oowes,  l a  some 
w~@P@ 

oases/it i s  a qu..etion o f  eubstsntive law, 1 vvouXd be willing 

t o  aubstltute %ti$ but X do not l i k e  to pSac-e tlriat language 

In It. The seoana alte~natfve 2e verymuch g n f w  i n i h s  



%fa@ 
ft23paasl~at l ~ n  0% the as to n real gapty in i n t e r e ~ t  

 lau use? 

Desn Clark* The chfef Gilffculty did ariaa fn 

aonnscCion w i t h  a s s ign~~ent  and sub~ogationg e8pec&kl~g in 

.tlncrs, rnlfre of ten a quepstSon as t o  what wsle the :moaning 2x3 ths 

c a m  o f  a tsohniml i i iv isPon o f  the Legal axid sguitab2~r t i t l e *  

oarrYg so- sig~ifiloanoe a e  t o  th@ bbensflcia~y, a& there3 was 

often 19Cigak9on in the old day@ as t;o whether a t ~ u s t e e  unrc 

&@s t k l i s  provieSon or~tzld sue, OF whether %he- benef icfary 

ought t o   OF wbother t h ~  trustee aoulfl deg? %%Lit3 

last pbraee an& the, benetflcfary also sue 8 eherear~ it fpl f 
well  eiettled, and of course we 911 know that t h i ~  Bid not 

PioiLary aannot sue and ought no t  to sue. Now, tb@ Bivisl fon 

sf oons2;rj.,.clion uhich 8ev@lope& wae ~l@ there, a8 t o  wheChe~ 

the real party in lntereet pfiotriaion did mean t h a  rrnan who had 

the sub~kant'va, righk, o r  mneanb8tr%a$lvely the man who htad 

&om@ beneP5aial inte~ese. Mow, t & h g  the @a@@ where %be 

gat2on, whiah were t w o  oaf the eplgbrGant cases, %hare ma ra 

goad deaL oT holdiag that *he, part ial  &stsigmcjn* ;In @ugh 
I 

i' ease wag @ffa@tiv@ on3q fn asquidg, and thtao~ig2nal m n  muat 
L 



&& sue+, which mcant ths-i, a man u.ho t m 6  lo:-l a go@d daal, o f  

 hi^ into~sset, in the can@ Bas the3 one t o  use, or, sven in the, 

ease, of parkisrl sub~agat;fan, wa~his 8 question of whethe2 

%he insurance, oospany hzid ra~toh c h w o e  o f  protee%&ng %%a In- 

Mr. WZckct~shamr W811,  they got  beyon& that, dicl they 

not? by eho Xhlte~ ~anet~uotton? 

Dean GZa~kr W,11, the better aourts 81~1~ yes. 

3% Vt i~k~~shm* lfi43 have v~3'sXme of+ de;o%a%ana gn 

G2i~Lrat now, and it is p r e t t y  wel: ~ a e t t Z ~ d r  

Mr, ~ftchelX1 Haw Sioea yow substant ivo law prow 

vfs ion remove any d i f  l r5~ul -k~  &out thile, partilax a esignment? 

$ljUat.tak@ B sgeaif ia  case hare of aub~ogatfon~ Why i a  %her@ 

any cZeslrer rcaaul,t undsr the, fimt altomatiat8 tWn u d e r  elm 

aeaond in Ghat cas@5 

Dean C Z P P ~ ~  Tbrs 3.8 no %pmetJ.on, and i t  18 every- 

;:&&,?@ taken that the in@us?anoe aampany has a Vary  def%n:~%@ 

~%gh(;r O f  ooursta, in the cnse of a p a ~ t i a l  aubroga%fon, eaah 

h80 a V B P ~  ddefinit;~ rlghl;*-the asrsurt48 ant3 the in@urran@r oom- 

pslny. nnet this p~@vide8 ,  irn tsifset, that $he one o r  on@@ 

bo sue are the one8 who have kha right, not "c0m rVho m a y  



Dean Clark. There i s  no sxprsss p r o v l s i ~ n  b@her@e 
rL 

Thts ru le  18 tha t  both. should sue together, o~ i f  one sues 

alone, he ought t o  malre tho other party er defendant 3 in that 

Dean CJba~k, I arhould think there wawas chance of 

holdlng t W  thk, assused wasreis r 

#re Lemann. I think the alalsured 3.8, because he has 

no intult;ereat anti i s  truatels for the ineurance oompanyr 

Dsan Clark. T h a t  subrngat Ian 3.8 su.gpae8 t o bat ef- 

%@atilve f o r  t ~ @  urpose, of gl-ving t h o  innwanee oompany an , 

~qul l ty t o  make a claim. But t h l e  i s  a gooa axampla o f  the 

situat %ant Now, here are, &&st qnguiahed (gentLemen baf 05s rnea 

vrho sg l f t  as t o  who can come within tfie deotm%eal phsasee of 

the old  rule, You see ,  !Zr~r, Wickeraham LcWm %ha , 

L@mantlr I think he w i 1 L  agree with ca little: 

t i m s  f o r  clalibe~ation. (La~ghbe~r) 

Daan Clark4 No, f think, ~ l t h a f l  due &csference, $0 

T i l ~ ~  Leaann, that I&. Wlakereum 2s quit;@ erenstble In his re- 

2r the, 0th4~.  m y *  How %Bout t h i s  p~ovlslton person wlao, 



by the substant fve law, has the  r i y h t ;  sough% to be enior~ed.~ 

Taka 19P. 3YLolrarskipfmcs view t h a t  the insuraace comDaxzy by sub- 

~tantivcre has i;tle r i j M  to ba enforced, If. It waa t h e  

trustee-*or l f  t; ha assured was trzlotee fo r  tlm inttu~ance 

QoKipanyr I do not objectt; to &~sG-ttng anotkier farm if It l a  

cleapep, buti 1 3ua.t; wan& t o  be sure that it i s  olsarer. 

up. & f i t ~ h ~ L l r  X want; t o  agk aleia wl~@ther~a person 

by t h n  su'botantlye law. hos the rlght sought t o  bo onforcadi' 

wouJd IneZud~ a p r ~ o n  ~ 3 ~ p r ~ ~ s X y  1~uthorfze6 by atnut@ who ha 

nbt any ~lght rat all'! 

Dean Clatrk. X ~ h o u l d  think If he, is given the 

right 'by the Zsgislatur@ that he csrtain1.y ha& the right. 

Well, now, answerfng a 1lt t l .e  more ditrsot3.y, t44~llpr Lsmann, of 

nnat my beyond any queatian that  the aourk wan 

to do t h i n g  ~ u L  you h ve got  a situation*-how can 

you go% away fron the Pac t  that; boCh partlbla, J=n the exsungL@ 

that  b s  been canaidc~ed, %ha a s s w e d  and Lh& 5nswamce COB& 
I 

pang., have clef i n i t 8  ~Lghts? 

Edr. Cherry. By the subartantive law. ' 

t;r. Charrye And that f e  ao by youp ph~u~ass just; as 

muoh as by the otherr I think that 2s where &IF. Wiokershism 
t 

and Lemsnn sere in dAsagraement, as t o  w h a t  the substan- 
'3 



f i ,  Lemalzn, Yeme 

W . WIokersham. ifi!elL, whoever under the subs $ant iv@ 

l a w  has ba r?ie;h% ie the r e a l  party in intalpest, 28 he not? 

Dean CLark* i N @ l l ,  he should ba, and f: want to say 

so diseotly. , Unde~ the. decfeians by tha QrskGor c o w t a  

$9 true, but: not by the d @ e f ~ i o n ~  of a12 p o w t s ,  and no% 

by the-- 

rilr * ~ioker$ham( Ia%erpoe ing). I thlnk we had bet ter  

at lak  t;o the esvils we, know o f  r,%h@r apply thoacl that ws know 

n oL of, 

MP* Char~gr If you use the ~ e a l  party In Sn~erets%, 

what. was the gu~goser of laavtng ou% the statement in Sguitg 

Rule 57, "mag sue in hiat own name %%thou% joining w i k h  him. 

ths pa-sty f o r  whose benefit the nctactlon l a  br;rnl?;ht$" Does not 

that gee rl& s f  one o f  tihe poasiitle, d i f f l a u l t i e s ,  or at Zerast, 

putklng i t  nsgprtiveXy, tlligh* I t  not invite some quep~tion i f  

1% were l o f t  aut wlmn Llt ha8 been i n  t he Equity  rule? 

r ~ o f ,  SundcsrlmuZB. UIhat waa tha quoatLon you @eked? 

Chwrry. Z am aaking the question, sinoe 9% 

Prof. ~underlsmd ( In%srpos ing) , J that. 

m. CMrly. One of the questions that; Dean C l a r k  

raieaa was whethcsr be, had t o  jofn the ather party w%th hem 

ae plalrit if f if he ~~clu~di aat join b9m aa def endanC3 Haw, 



xF Fii~kel?cehm, Were lzat those words ~~wLthou% 

joining w i t h  hfm the par ty  f o r  whose banef i t  t h e  ac t ion  is 

bro@tB perhaps, intondad t o  avoid oueting ths jurisdict20n 

3 ~ 1 ~ ~  i)abie, ZthPnk that i l i l  l i lkdq. 

hrs* Wp8f@2eartlhame By j o i n h g  b@xk@f%~l&~fe@ o f  the 

Prof. S ~ d e ~ T a n d ~  Tha t  i@ taken from UUP cod@ r 

b l ~ ~  lWiaksn?sham. Maybe 80,  but I mean the xwaeon 

iaa putt i s g  it in %ha ~ulerr. 

Pro f ,  S~nder l s rnd~  I do not know what it m~anej, 

, but, f t  i s  i n  every co8et. 

IJP!P~ Doble. Well, there Pa one th2ng-k paz~tg in 

&ose naa& the eontract has bean mede SOP tho benefft a f  an- 

0the1~~'f i t  mi* apply to that. 

Pi&. WiokersW. Now, you take C h a t  f irst clause, 

o f  t'nlg rule, "has the rlghk ~oughb to be en.fo~aed.#~ Now, 

the right sought to be enEorcea 2s veslked in thfs ~ e p o r C  3 a  

t W  '~X(JOU%OF and benelicflarg, The exeoutor has tl?s r ight  

of caatloni %he rZght un&er t h ~  s u b ~ t a n t i t l ~  Jaw @ought; t a  be 

enlorcsed is' the rlgh& t o  the property, which is, psrhozpe, 

in the trustee, ar  in the beoeficfaryr 

Dean Clark. Bo, it 3.8 not fn the bemc~fSaiary~ 
L 

! I  Edr* Wiaketr~lham~ I do not i m o ~ r  

I: 
I 
I 

1 



mu& sue as to the trust property. 

Zr, lf$ici;:rsbU%. fiUadi.r nubutaat ivo l a w  %he right z- I I 

-1 bc snfo~oed,~'wYiioh i s  not i,i;o r.igllt of acti.on. 'his %a 

in equity a@ %ell  as Zn luw-.-who are the ownera o f  theproperty. 

it $8 no2 tilo oxacutor. He afgkit sue f o r  tho benf it o f  thooe 

property &n tthsre. 

a ~ight under common OF u ~ i g h k  *htn et;nltg? Eaoaune, @ s 

I understand, we are not abollahiw the fundamantnl differ-  

ences between ~ 0 ~ ~ 0 "  law md 8qu:ty) BY: marsly the prooeduree 

1 &o no t  knoeo. 

Dean CXaz%. T b a t  i s ,  a right 00 a partnership 



aooouating i s  ona thine;, and a rlght : o  sue your? trustee i s  

anath~arj a PI&:& dco sue f o r  tsespasss on trutjt p~ogak ty  %a 

anoe218r a 

&?P. I~smann. Ie that %$hat youmaan whoa you trptaak 

o f  (4 p%gkb l.Xkd@~ @~b~$@n%i~@ law? 

MP* Wiakara I thfnk this would agen up a lot . 

o f  dtsoisiona and lead to liltfgation t b  and of whioh nobody 

$1 6 8 s  

only 

18PI~ Dodge. Only in equi ty ,  

MF. Wicknrshm. i%fsll, would do i t  with the, pro- 

vision bwt l a c  in the  Equi ty  FuI@~ 

Pnr, Olney. I m28t~ke)n about %hie? I have, 

&%ways thought that thiet r u l e  of L-he c ~ d e ,  ~kcRhfch i s  one with 

whloh we ape qi,xlte f tani i l lnr ,  B i d  not; express whak we rechl2y 
I 

had in mlnar 1 may be wrcng, but &tad the Smpresefon tfmt 1 
I 

what they were dlr%vlv:xqg at when %hie code, was adopt@& kars t o  

~ Z l c w  an act ion t o  be bpought; by the, real party l a  interest, 

when, under the existing law, 1% would hivrs 'co be 'brou~hi;, 

perhape, by ~lomer one, who i s  rne~ely the, f o m l  owner, so Lo 

ageark, and that what was :?eal%y inCencfe3EL w&a gemn~lsle~ve 

etertute than ta l l m f t i x t g  statut;sg but unfortunate 7 they 



ttmt the ma3  par ty  in intarern% slhould be allowed l o  b ~ f n g  

%bo s u i t ,  ae ml3. a@ the truetae, for example, caiho held bare 

legal title. 

have bald t h ~ C  that stirstute was highLg reetr%ct;ilve, Euld $hen 

ths Latsr caaase hava gaaer&ll$ held Ghat i t %as fntended t o 
. 

blroaden the ru l e& o?f the oomon lav and t o  give that  rflghh 

mare, J T ~ B  it a&%? 

they ;ru+, in tbia cu8e oeotiton, by virtu@ of ' he, neataasitielp 
, 

of the.caee, and thep@ogrcs$a in idcse~, I ~ a s u l l ~ & g  that gave .' 

which. it had. aaocovdlng to thirr langurage~ Now, what I am 

pointfng out ae '$0 this-the only great; cadvant;a@@ there $8,  

if f t  Zs any a.t ~ll, in tbes discussion, i s  that; we u z ~ ~ s a l -  

verrr shou,ld clearly see what we ought Lo dor O h %  should be 

&one, berel-the objaot we are s%~%v;tng $?OF--%@ t o peml t  of: 

I l t i g a t i o n ,  the commeno@ment of 'tho ouiC, e i t h a ~  by ths, reaL 

party fn %atntsrest, or by gome one that genxtfnely ~@p~@acm$ '@ 

' lnb m e r  the law, eo that if %hi@ person r@prsarantiw hisl 

obtain:? a jua@;ment;, %f is bbding not only on hW, but; ox% 

the one vrhb mqr be called the parCy having ths benelia%srl 

lap. Dobie* That was the test applied by u l o t  &P 



Fze Dobie* Do gou w n n t  ta elgminate t h i a  phrase, 

~f the oourts fn %hose oaaes of assignment af' tlsre ZegaJ, 

O t l C l e g  t h ~ y  safld,, @zhe only viswpo2nt here is prao tkoa l  

anear if the defendan% o m  make my detfensg agalnae the slsaig- 

nae, that he could have marte agajlns"ehe a~sfgno~, and the 

' judp8nt in the oass 9s proper f o r  the foundation of a pp?soper 
anda aJ3b rl 

$??@a of question about i t  r 

1 4 ~ ~  0Lne::r So far as thiar parttoular language is 

cronaernesd, Z f  we change that lansuage with whiaht  ho bar i e  

aa f a:illar in any rsepeot,  5% I s  :‘sing t o  oause great ques- 

t ion .  X t  l e  gfven ths conet;rua%ion i t  should have, o f  a 

g e m i s e i v e  s ta tu te  exaept 02 a rostrlctive ontiw-autd if we 

depart from %hat wa a r e  g olng d o  havo a lot o f  .f;roubLo and 

1 it l ga t  ion. 1 

MF* Wl%$@h@%I. Vghat do you think, P ~ o f  ~ u n ~ e r l ~ y f d ~  

PPO~. Sunde~1asa. T think that La part ly  true. I 

Lhenk i t  i t3  80 thoroughly in o w  (furlsprudenao tZlaPG the best 

thew to sag f s  that that sta*tute, if ueed, i s  t o  taka @are 

o f  a ahose &n aotivn. I thftnk if %hay made t&t one provirrion, 

tihat an stse2gnee oould glue in kL$s a m  name, %hey worald 

&one evel2yth9ng that  i s  neaezsapy in most oasss, and 

avo9.d~od a l l  thls l i t i ;ga t%oht  but t S @ y  d id not do i t  an8 the 

Eltegataon l e ,  now ovor, and I Ghfnk vrs s h l d  keep it. 



aotion its broughte, in the Equfty ~ults?  

fbrof", Sundarlauld* Yes, I do not see anyseme in 

MP. Don~o~thr ReX-, as lk. Cherry han well said, 

if it i p ~  in eveyy ca&e, leavinc LC out is 80% to ccauser 

$raf, Sunderland. We11, 5 never knew o f  a ease 

.svhe~?e a judge even discussad it. I think i t  has bacn an 

absolute nulllitg. 

hvr. Lsmann. If you leave oaC a r u l e  12ke that;, and 

out bepause we, though% it, m@cessarysR 

M& C ~ ~ P P Y ~  We1833, OUP rea e m s  would no6 be Chose 

o f  the "-pa?ene C a u ~ t *  

PPO~, Sz%md~l?land~ o r  OOUFBB, 2f they ~ d i t e a  l e  

oh8aged 11; it would be, 8ifftsrent. 

! 8 ~ &  Z F ~ ~ ~ W I ,  &XIM aou~ts ~ltighe aay they ~ouldr 

Edr. ll~lmanr Jn Squity RuXe 87, MFr Hamond 

aalled my r*ttsn%ion %a the fact that; it rraya, !*Every &@%ton 

shall be proeeauted in the nama of the real party in intcs~er;st, 

*tmL an ex@oulor, a w i n l i s t ~ a t o r ~  guardlkm, e t t ~ r  may sue in his 

Prof. S ~ l l e ~ Z t h a d r  Thae QB ~ S U Q ~ .  

MP* ToXm%n. mdsr that rule, was the exeoutar 

%be real par ty  in intearsat? That in816aDes tG6 E@ l a  not 



the real par ty  in intereet .  

Prof, E;und@r~and. YBN) tha t  is righCr 

 DIP^ Dobie. He wars always g s r m f t t s d t o  sue at com- 

man XBW+ 

IiXp* 'Polman. I u ~ e d  the p@arenthetfc%X wora +'butH. 

Ea3.. Dobier I think the ra9gor'ce~ baa u a ~ d  %he WO%& 

m3ut." 

was in the Equi ty  code, !'budu was fn thewe. 

& b I move, B ~ F .  Chaiman, to g e t  1% before 

Che Advieory Committea f a r  action, %haL we, adopt - b k ~  seoona 

of those caltarnaClvsa, "rsaZ par ty  in interest" 4own tMr@, 

and t h a t  xet restore that %a&% .jhr&ae in t b  Equity ruda.N~L 

%hat I havet any great i dea C h a t  i t  reaZlg meano anything, 

but Z Bo have a well d e f  $nerd feeling that i f  you babe i t ou% 

you w : % 3  have t o  do a great deal o l  ~ ~ g ~ t i r % n h g r  

 YIP^ Donworth. It w f l l  Just oocrt a l%%ttt%e gi4nbrfs 

i& kq;~ %8&~8 %% ii.2 k h ~ ~ @ +  

I i r r  Cherry. s eoond the motion* 

M P r  MiL~hellr AX1 %hi)@@ in f ~ ~ 0 3 ?  of the rnoWLon 

will sag "agelf$ thas~ apposed "no." 
I S  

$ 

k z  
( A  vote  waer taken and the motion 

1 %  

I I 
was untnninousSy aaogt;ecI. ) 

'! 
$: 



HP.  onw worth. isow, on the qu~stflon of the g!rardl- 

%an a& letem ilh r;hle 8ule 38, that is, o f  an iafant, 1 want 

i o n  between p;usrrcZlrane aB S9tern and the next fi?2end of a mlnar, 

an8 that the (3uardian ad, %$tern acts in both capaoitLes, but 

only ugon appo%c+tment by the court in which %he aotion i s  

%- pending, pursumk such notice to all relativeer o f  t he, mlnor 4 
and person havin~ the custaay thsrecf as the a o u r t  %hair or- 

der after thc filfng of an a f f i d a v i t  ~lharrenlg tho c2rcumatslnosrsl 

The pule should also expressly ptroy 1Be t hot the guarclian - ad 

litera cannot--" 

And t h i s  f s lm2jortant f a r  cons iderration-- 

l i r *  lany way oollaet  the  praoeeds o f  a jutiglnen% %n 

favor of the infant, but that a gsner~f .  guarcliwn undar the 

pu~poae .@ 
Now, @apeof aXly in gereonal injwy ao~iaenlc @&see, 

a reaavery f e  often had, and aa I understerlla I%, the law i s  



De&n Clark, 

Donworth. Be i t 3  not unass bon& and it La a 

poor system; wl~ether are should undertake n o w t o  cl~atlange i t  

X do not know$ but I mention it for your consideraGion. 

&!VIP. Cherry. We have a erlatute in Minnssota. 

Mr, 8ickereham. Now, should w@ add khe language, 

%ha% i a  %a the  Equity rule, par ty  etrpec2allg authorized by 

~ L a t u t e  may sue 2 ~ 3  his own nomeH, :reu have that, "w 
w$kh- 

joining/him6he J-XAP~;:,J f o r  whose bentsf i t  the action is br 

I do not chink that 18 neceersany, but I jusG aa l l  1% t o  youp 

ext.t;ermt %oni 

& o b i  \Ye tsu~@dE %a 2xlelude tha% * 

1 4 ~ ~  W%aksmbme You TO$@& to LnaXu8a %hat? 

P h e  Wel.1, maybe we fiad b @ t % e ~  take up 

Chs guasdiaa ad litem tomorrow, It i s  after 10 0 8  

thsre $8 some questtlon thew@ that ~'211 nececrsarg2y Cake 

BhalJ we adjemn now &if. 2 aroloclr tdm~rraw la fO . 

noaa, sad s i t  from B unt;il 7 sr(r3cmk? 
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