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THLIRD DAY | AR 181936 | °°7
CONFERUNCE OF ADVISORY COYMITTEE |
ON

UNIFORM RULES OF CIVIL PROCEDURE FOR THI DISTRICT
COURTS OF 7UE UNITED STATES

AND THUESUPREME COURT OF TH B DISTRICT OF COLUMBIA.

Satapday; Vovember 16,1935,

The Commlttee met at 9330 c'cleck-a.m,; pursaént to
adjournment.,

PRESENT:  The members of the Advisory Committee and their
advisers md asslstants as herelnbefore noted.

Mr. ¥Mitchell. Gantlemen; we are stlll on Rule 44,

De,n Clark, L should 1like to mske a suggestion which ls
general, because, as I indlecated last night, t here are some. |
points of difficulty here, iﬁ seemed to me that we ought to ;"f
provide for ¢ he court going ahead, so far as we were authore
ized ﬁcrﬁo so uwnder the present Equlbty rules and the éﬁatutes;  f
That iag,our mle ought not to be a limited one. I would
rather go the other ways ﬁow; I am‘ﬂﬂt sure nﬁnx&/zgzt,
along with the last sent-nee of the rule; which ls a state-
ment by lmplication that phintiff need not join partles who
would oust the Jurlsdletlion ol the court, we ough$ also to

state it a’flrmatively. And that raises the questlon whether

Egquiby Rule 39, whlch sapvesrs Qﬁ the left hand side, really

does not mean necessary party, instead of proper party.
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Mp, Boége, I d1d not think In the Equity rules they
used that phrase "necessary partles" at all,
Dean Clark. They did not,
Yr. Doble.  In Hule 37 it does no! say "necessury parie

les™3 1t says a party whose presence ls necgessary or

to complete the termination of the case.! But they did ﬁ
simply use the asdjective affecting partles.

Mr. Donworth. Would it not be a good 1d-a bo strike ou
ﬁgropar parties’?

Dean Clark, I think sen I want to put in there "nece

'

essary partles" and ;égzﬁgﬁ%A”whe§ZZQ¥ possible the plaine
tiff shall set fcrﬁh in higrcamplaint the names of persons
not Jjoined who a@é necessary zmaxprsper parties, and state
why they are not made vartles--as they are not within the
Jjurisdiction of the eourt and cannot be made parties." It
seemed to me that that 1s what is wmeant. I arrived at ﬁhat
conclusion, not merely by Rule 39 alone, but also becaus&
of the statute. What I have done here in effoct ls, as was
suggested last night; was to put the fiqguity rule and the
statute one after the other, s0 to speai. I dic that bow
cause of a llttle hesitancy. 1 th@ughﬁit would be, perhaps.
gafer, if I put them both In. I 3heuld be glad to go to
the full length, whicﬁ it does seem to me ls Justifiled,

saying that "necessary parties'need not be included when

7lara'not inhabltants of the 8tate, or when they are persons
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who would oust the Jurisdiection of tie court.”

Mrs Dobie. Yess

lir, Donworth. Would not your thought be met by striking
out the parénth@tical clause? If you read it without the
parenthetical clause, is there any objection to stating in
the complaint the reason why you do not join the particular
party? The present rule contemplates that, snd is there
any ﬁégl objection to stating 1t? 'And if you leave out
this parenthesls it will corer the ¢ ase.

Dean Clark., But: 1f "proper" mesns proper there ls no
necessity to state that, The reason you have not got that f
in 1s because you do not want 1t, ¥ith, howvesr, "necessary ;
parties"; 1t is different; and then you will-state 1%, In
other words, how would it do to pavs é%;éh@aug%, entitled
"necesgary p&rtias“ only, and with tie ehaﬁga I have indle-
eated? You do not need to joln even necessary parties whenj
they are within the Jurlsdlectlon, or when they would oust
the Jurlsdiction of the court,

Mr. Mitehell, Well, there is eonfuaign about indispen=-
sable and nec@ssary— 

Dean Clark, That 1s culte possivle, I think I would
just as soon say noﬁhin;-abauﬁ'inéispengable, in the hope
that we carry it along so that indispensable parties will

eventually disapoear, because I do not believe there ls any

'aush thinge.
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Nr, Tolman. It seems to me that we do not need to deal
with proper parties at ally they present no difficulty. The
dirficulty is that/gzigias that ought to be made parties and
cannot; and I think what we ought to neme ls necessary pare
tles, without commltting ourselves ta_thaﬁ delicabe question.
whether they are necessary or ndispensables

Dean (larke Yes; that 1s my view now,

Mp, ﬁabie‘ Bub you cannot dispeﬁse with the indispensablé.
(Laughter.) But I apree with everything you have said, t@at?
slnce you cannot dlspense with the Indlspensable, you do ﬁéﬁ |
have to make p?gviaion for 1t« |

Dean Clark. Yes,

Mp, Morgan. Iisu9§ege thers;are gﬁsesuwhere you éauid

Juet moke a decree or Judgment as between A and B, without ..

necessarily affecting the rig%Zf(@f-c, and that would be in<
dispenéabie; would 17 ‘ﬁﬁgxﬁ:yeénot need t§ say anything
about 1t; If 1t 1s a matber of substantive law, they could
not get on without 1t

Dean Clark, That 1s thd way I would rather leave it
You do not have to say "iIndlspensable parties“;.bacause %hé
eourt can take care of it. But in snswer to a questlon, I
ar not guite sure thet theve are eases.

Mp, VMorgen. 1 do not kgéwﬁ |

Mre Doble, What kind of eaSéé £?e indispensable?

Dean Clark. I do not mean legally india?ensablec -
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Mr, Dobie, Well, L can read you a few cases of the

Supreme Court such az Wi;liama VSa Béakhea@, where A, B and

¢ were all separately clailming an entlre fund, They are in-
dispensables

Dean Clark. No=-I thought that would be the case.

Mrs Dobles sﬁp§esa you and Major Talm&nran& Mr;’Mitgheli
; claimed all of thils fund. The decree is necesgarily for Mr.
% Mitehell and Major Tolman and you, all of you, and no one alse.
i That 1s the Supreme Scurt, and not Mr. Doble speaking.
Dean Clark. Why does that need to be indispensable?
} Gf course, if it 1is s judgment agdinst all éeiendants, 1t shﬁuld;
é but why can 1t not be a judgment between A and B? 7

Mr, Lemann. Ve cannot sebtle that question as to whether
there ouzht to be lndlspensable partiesg. The Supéeme Court hasj
" held that t here are indispensable paéties, and T cannot think
; of any cases where that should be s0e |
mrq,DObigj A corperatien 1§?éuit by a stockhelder.

Mre Lemann, It 1s true that 1t has been decided that
 there ls such a thing as indispensable partiss, and 1t 1s beyoﬁd;
our préVin&e té discuss whether that is Well~taken or not, I
% agree with you that we ouht to make 1t plain, in the interest

E/Qﬁuclarity, and T do nab know hhsther T am smeafhetie with

Qé&n Clark's viewpolnty but we ouzht to make this
necessary bub not indispensable.

Mre ﬁitchali.‘ i pather shrank from approvling a rule
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which, on 1ts faee; was a rule which provided for giving the
cqartipowar to grant a judgment against a party who was not

| there an your rule will so r*gd%

Mp, Lemann. That is true.

Mr. Mitchells But in a party's absence,lt isimpossible
? to render a decree agalnst hime Utherwlse, the court may ren-
der a jmdgmgmt against a party who 1s not there, and it seems to
~me 1t 1s a mere matter of making your rule not to appear to go

f further than you canes It will not gé further, I aémit; even

; 1f you do not, but 1t will look as i you are trying to do s0s

| That 1s all I had in minde.

| Hir. Morgane Do you think that is true, Mre Chairman,

- for making this statement in the light of the precédents of the
- Urited States Supreme court; whieh.deaiéiens distinguish be-
%tween necessary and indispensable pgrties?

Mr. Lemann. Well; lg th@ré eny objection to saying ln-
dispensable except wasting three words?

Np. Donworth. 1In anactlon to foreclose a mortgage, all
;:ef ‘e courts hdll that the criginal-hoiéer of 1t 1s an inéigpenni.
| sable party to the for@élosu?e of‘thé mortgage.

Mp, Doble. & sult by a stoekhélder to eﬁfcree; in the
name of the corporation, 1s anobther one that they have Insisted
;uQOnﬁ;thﬁ corporation 1is iadisgensabla’theréa You know those
cases, and I agree that we cannot toueh that.

Mp, Lemanns I move that the reporter be instructed to
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astate after the word "necessary," the words "but not indispens=
sable.” ~

My, Olneys But when you are dealing with"necessary,
indlspensable or proner @arﬁiesg you will need v-ally great
é?liéiy to properly word it,. |

Mr. Donworthe TWhy 1s 1 not met by striring out the
ﬁ parenthesis and strl ing out the words "or proper" above? I
am saying that becﬂuse no rule of»aourt; so far ag I am aware,
has ugsed the word “indiﬁpensahle.“ The courta have vo rked
that out as substantive law, and if you strike out "or proper®
above and strike out the parenthesis, there 1ls no troubles

Hre Olney. There 1s no difference between a necessary
party and an indlspensable party; there should ﬂog bes

My, Dpobie. ?here should not be, but there is under
the Supreme Court terminology. ‘ |

Mr, Olneye That may bey but we do not want to work

up phrases and then leave it to the Supreme Goart. The word

"necessary" means indisp@nsable, and there is no difference
between them in the English language.

Mr. Mitehslls Vhy nolt use the two words "proper'" -on

th@ one had and "indispensable" on the other and leave out
“neeessary,“ N ' )

Hp, Olneys ~¢f you say there "indlspensable”, then
they will greceéd.anyhaw;g |

Dean Clark {Interposingl. Ii:hiﬁk‘ﬁrgﬂpanwerth‘s sug =
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gestion is that there is a defiﬁiﬁewgggggggﬁg of the law, and
I regret to do that anyway. You see we already have the staﬁa
ute, of 28 U.S8.C., 111, whatever that may bes
. Morgan. Yes.

Dean Clarke Aa T hate to put in anyt ing vhieh re-
» stricts that statutes That statute wlll, perhaps, be con-
strued more broadly than it has.

Mr. Doble. Certalnly yeu:wanh to go as far as the
Foulty rule and the statute comblned?

Dean Clark. Yes. If we 1limlt thile rule to theproper
partles we have certalnly gone back to the Equity ruless

Mr. Olney. I cannot Imagine anyxkizziagxeepﬁing a case
~in rem 1in which a party 1s generally indlspensables

Dean Clarkg I cannot eithers

lr. Olney. But we feel that we want to be very careful
about this; because we may go further than we have any idea
of éoing and provide scmathing tﬁat:will geéXi;ta trouble.

Dean Ciark‘ Well, if this 1s thehelaing with reference
- to the use of the term ”a&eessary partles", we are not doing
; any violanee to the language af the Supreme Court 1f we use that
i expression. |
| Mr; Mitchell, The thing that éccﬁfs tc(gg;fis that 1f
~ you use "neesasary“; and say that that does not mean what it

| says, you have got to fellew it with “indispenaable“ in crder

to=-
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fr. Dovle(Interposing), I seree with Mre. Olney that
1t 19 a hideously bad term, but we cannot help 1t |

Ups 0lney., Phe Sumeme Court uses'ééégterminology and
1f we want to talke a shopt at that , very well.

Mr. Lemann, There is a dlfference Iin law between '"neces-
 sary " and "indispensable."  Judge Olney thinks not; he
i thinks thegimean‘tﬁggams_thingf E '
Mirs Vodge. I think they mean the same thing.
flp, Qanwérth; . Latlus remember that in thls last sen-
? tence we sre simply dealing with an allegatién to be inserted
J In the complaint.

Mr. Lemann. The second sentence 1s what 1s important,

Dean Clark. In the second sentence I wanted ‘o take
;a%ﬁkthe words "or proper."
| My, Wickershams In both places?
Mr. Dobies I would ell.inate thats
| Dean Clarke,  And also the roference to "@f@p@f parties”
Lvin tﬁa list sentences |
iy Loftin, Tho last or mext to tho last.
lips Morgan. The last,
Mre Ol#@y. I can see no roason why, if the judgmentils
éreally ﬁé ha#e,amy,@ffeat betwe&p-these_whﬁ are s actual
fg%rties to the litilgation, itVShbuld neﬁ;groeeed, although

there may be others who really should be partie§ to thelltie

ton. who cannot be brousht in without thepermission of the . ..
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court. Bubt if there is a case wherein the court slmply cannot
proceed effecti-ely even 58 between those who are before it, |
we ought not to oprovide a rule which would apparently permlt

 the court to do so and result in = ¥ or harmful

- decree errjudgmant.
Mp, Wickersham.of course, you caniot directly affect

; the rights of a party who ought to have been brought in, but

L you cancertainly prejudice them if the court goes ahead and

% makes a deecree that really affects his righﬁs; so that he could

come beofore anotier court and say, "I was not amrty." 4And I

%ﬁjonﬁer whether we are not up agalnst that & ﬁ} Ido not
i belleve in attempting to do the improper thing by adjudicating
fhia rights in his absence,

| - Mp, Mitchell, I'think‘we are all agreed about that.

Mr. Wickersham, Well, certainly the word "necessary"

% has acqulred a pretty settled meaning.

Mr, Dovie. T think it has. It 1s
 fairly well crystallized.
My, Wickershame Bub everybody uses the phrase.

Mr, Doble. The Supreme Court has used it agaln and
- sgaln.
? lpr, Wickersham. Yes.

Mr, Lemann. Yo all courts use 6%

Yr, Dobie, I do not lnow, about the State courts, bub

the Federal courts dos
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Mr, Lemann. All that I know dose

Mr, Olney. The courts constantly usa-names and express-
ions that are perfectly cpposite to the case €0 tho Tupe be-
fore them, but you take 1t In conneectlon with énother eaaé; and
it may not bes '

Dean Clark. WMy thought is. about the same as Major
Tolman expresseds L want to go as far affirmatively as Lt hink
we are entitled to go. I do not want to stand in the way of
~ the Supreme Court zolng further, as I have a feeling that they
5'&2@ golng to go 1f the question comes up. To put 1t the chgr
wvay, 1f we do not go as fer as spplyine thié rule to''necessary
é parties) we mre limiting the present lawy and that 1s the wo?st”é-h
thing that we can do. . If we go as far aa”neeessafyg we go |
as far as éhé:éaurt>has nowgone;. . ggﬁ my guess 1€;that t he
~ court ls probably golng eventﬁailyfto‘make ﬁindisyamable?and
| “necesaary";the_aam@_thing; as:ﬁﬁey_gught to be, and we are not
{ saying anything about that. | 7 |
| lip Wiekershamg_i;if;§$:§séa a word that they nave used
- right alcng.frém ﬁim§,iﬁﬁeﬁéiial, the court can give as wida,crxit
as narrow a content to 1t as it ehaases;g.Bnt that 1s a well
j gettled herm; I do not Imnow why.wé sheuldtstart 8 new terme
‘ . Deaﬁ‘éiar&,_ it,wauld'not be absolutely impeséiblaAte ius
éccept %rf»Lgmgnn*g»suggssticn of adding “indispensabla”}‘hutv
pgrsonaziy I'&o not want te pub that 1n; because I db,net;ﬁanx

to suggest bad ideas to anybody .
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Mr. Donworth. Well, you never will get the Federal
court té hold thaﬁ/éi nelghbor has given me a mortgage on his
home;s;né I foreclose that m#rtgage, I can omit my neighbor, :
the owner of the fee, merely because there ave five or six sube
quent 1lienors who live in Idaho.

Mr, Hiteh@ll;;ﬂ We all agree to thats My poinf was that
we ought not apparentiy to say 80, |
Mr. Lemann., That 1s the same polnt I WQE’m&king;

Déan Clark, *hat ecase 1s one of those 1ittle examples

 that do not mean anything in connection with this case; -ebher
R - ~ f£ind the amount of the |
 then "indispensable parties," how can you gxk/judgment when the
defendant 1s not there? §ﬁ_i$ a case of the proper 1ssue not
being presented without the party. I do not think you need

any particular reference to "indispensable parties" to show

that you cannot f£ind the amount due on a mortgage without the

presence of the person who owes the moneys

Mrg‘ﬁodge.‘ +t looks to me as Lif the court tried to
avoild the use éf the word "necessary" as to a party. Why can
we not do the same thing; and sgeak of "proper party"?

My, Doble. That 1s worses "proper! is worse.

ﬁr. Dcdgc.‘ The Sﬁprema Court uses 1t in a number of
@aséa@ |

tp, Doble. I h%@w they doy but "proper" is between
the "formal" and '"necessary.” léuﬁ 1 hhink, as Dean Clark says;

that "necessary" ls a stronger word than "preper,"  And I
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should think we certainly eught to go as far ,= the Equity
rule and the statute comblned. I think 1f we strie out "or"
'; and that sbuff in parenthesis; we are all right,
| M. Qaage. In thazfarmer Equity rules, they sought to
avold the anomalous statement that a necess ry party need not
be a party; and they succeeded ina voldlng that all the wa#
thraughi

Dean Clark. Well, of coursa, if you apply thﬁ meaning
- of the word ”prsper“ as we use it gen&rally««that is, if you
do not try to give it a Federal signifieance, the rule means
absolubely nothing, because in erdinary eeurse ycu do not need
proper partles anyway. It 1s generally a matter of your cheiea;

Prof,. Suﬂéerland; Yes, 1t is a metter for the falntiff,

Dean Clark, Yés; and you ap® »lalntiff gettle the ques=
% tion. | |

Ppof., Sunderlands The ceurt; of course, will have some-
thing to say about 1t. |

Dean Clark. The court wiil héversemeﬁhing to say about,
but g@n@rally; under thse coda; the-&@fén@&ﬁt Jolins with th@-
plaintiff in that ¢lass of cases

Mro Dobles To get things to a head; I move that this

ruls be adomﬁed, qmﬁttiag the words "or preper" in the fourth

i from the botbtom and striking out the

parenthesls "(in the eaae.af proper partiea)" in next to the

last 1ine.
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Ve Dénwarth. éet ﬁs get that again. In the fourth line
| you sﬁvixe out "or propers”
| lipn, Dobles Yes.

lip, Mérgan. And 1in the fourth line from the bobtom you
sﬁrizé out for proper"s - 9 |
ffr. Donworths. The fourth line from the bottome
Mr. Doble, Yes.

Mre Tolmans Did you not mention the material in paren-

thesis?
Mr. Doble. Yes-« "{in the case of proper parties)."
, _ thing?
Mr. Donworth, trike out that parenthessis. The same/

ﬁrg Morgans The same thing you suggested befores

Up. Dobles Strive out that in parenthesis.

Mr. Loftin. I second the motion,

Mr. Olneys Hay I r ad this leadlng authorlty?

"An indispensable party;is one without whom the sult
cannot proceed, and one in whﬁsé absence the court could not
enter a decree, [is relation to the suit 1s so direect and
vital that wilthout him no decree could be entered determining
the rights of the parties. Even in hils absence the decree
would affect hiz interests It 1s therefore necessary that he

be before the court. There can be no dispensing with indlspen-

sable parties.®
Now, here are the 1llustrations, and they are of dls-

 +twmat value!
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"Pous 1f A; B and C, each clailm an entlre fund, they
are all indispensable pariiag to a sult concerning the disw
ycsiﬁiam of the fundy and the award of any part of the fund
to one 1s necessarily a declision as to this part against‘tha
other two. In a sult to reseind an entire and indivisible
eoﬂtract; we will say; on the ground of fraud; all the §artias
to this contract were held to be 1ﬁéi53@nsable.“ |

“%bw;{fan you resecind a contract where there were two
pérti@é on the other sida; and rescind as agalnst only one 6f
them; 1f 1t is an indlvisible contracts So, in a partition
suit; all the partles in joint iﬁter st weré declaredt o be lﬂ-%
diapensable parties; the court could not give a ﬁeeigion for g
the partiticn of sroperty unless all the partles are there. Avg
corporation was held in&ispensable in a sult by a sﬁeckhnlder |
ag:inst a third party. The Parssn in possession 1s held to

be Indispensable in suits to recover possession of real or

personal propertys

"How can yeu'éet a judgment in a sult for ReAkXRRXRRR-
gxuakxprepaeky éasaéssian; unless you have before you the man
who is in possession. " An insurance eompanv sued a man to |
concel a polley to be pald to nis wife 1f living, and cther-
wise to his children. Both the wife and the children were »;;
held indispensable partles. iﬁ is again,a question of %n .
indlvisible contract."

It means that there are cases in which for the court
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bo render g judgment at ali; you have got to have all of the '
parties befoe you.

Now, that bein: sc; we can in this case go this far,
that we can pro-ide her@ that the egurt‘mgy proceed, except
éin,those cases where/?izgﬁent$ op for the offect of the Judg=
g ment; there have got to be other parties before the eourt, wg;%e
the ﬁﬁdgment is really nugatory.

Mr, Mitchell. We are agr@adité‘tﬁét; I think our
trouble is here: MHere is the word "necessary." In ordinary
%'ugsggéﬁﬁ word 5ﬂeeessary“ means what»it §ays; it 1s the same
thing as “inﬁiégenaablecﬁ " But the eourts have given a second=
an‘meaning £o “neeeésary“ in this commection, and they have
used 1t as applying to a elassréf parﬁies whosre not indispen-
sable;'whase preaenée waulé.ﬁﬁdinarily be exacted: Now, how
are we goiné to phrase it aézaa to cover that?

- Mr; Olney. I am geiqting out that 1f we aimply use the
expression “necessary“ here, the court and 1itigant5 are geing
to eonqiﬁer also the case of "indl spensable par%ieso“ Iﬁ
other worés, we authorize the emurt go go ahead, even though
the parti@s that are absgent a?e aeeesaary partie$¢ Now, if,wé-;,f
do that %ithéué definingzané.making e dlstinction curselves: |
between "necessary" and “ind13§enaabla“, we are ‘golng to giﬁa
an epening for 1itigatian and troubles

Mre Ecbieg De you want.té add the wardsa"nécassary

iy,

but not indispensable"? I o ,'i‘ e




E Tengueges
; we could simply_say a person who ardinafily should be ﬁ;Pa?ﬁY -
: éndris‘not-a party, the court can ??QG%@@%@Qﬁ?Eﬁ&@?%ﬁuﬁgm&ﬁt”tq;;

| the partles who » re there, md so on,

%%upén the principle here, We want to go Just as far as the court
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Mrs Olney. fhaﬁ mi@hﬁ cover 1t.

lMre Doble. <t iz a hildeous terminology.

lirs Olneys Yes, 1t is,

Dean Clarke d Did you ageribe that‘WDﬁé(ta’me that you
'”“¢A (“aughters)

Ure Olney. Noe

jg;n&ﬂléean Clarks I was iBst,gQing to disclalm that embfeme

f

Mp, Mitechells. Instead of saying "necessary or proper®,

.- Mrs Olney« Mre. Chalrmen, as I seec 1, we ane allcégrggéﬁé

| can really go, but %h@re are certain limitations which we cannot

| overcome ourselves, and the Supreme Court itself could not everﬁi

come,

Mr. Mitchells And you do not went to appear to be trying

to do 8Os

Hr, Olneye No, we do not want to appear to be trylng to

G0 soe And 1t seems to me that we cannot Biﬁ here in this Come
mitﬁee and be certain thaﬁ we formulate a &gie that‘eafaﬁﬁ,as
édifficul%_a question as that as to tproper” ! Aﬂd;r-suggeSt
;ﬁhﬁt“it,siley 7o bach to the draftsman for s little reaansiéarwgd

;gtien_ef.the subject, in view of this discussion, and see 1if
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particular point cannot be covered, so that the lawyer that
picks up the rule and the Judge that plcks 1t vp and reads 1%,

%111 see on 1ts face just exactly what 1t means.

iy, Donworths Would not the thought be met by inserting

these words: Take in the middle sentence, 1t says: "But the
judgment rendered therein shall be withoub prejudlece to the

rights of the sbsent partles," and then 1t can go on and say,

"unless Indispensable, the judgment shall not countas to them,

My, Olney. Well, you are —olng to have an awful time
with the litigants and the courts as to the difference between
indlspensable and necessarys

Dean (larke. + should prefer not to have 1t come back
- without some suggestlon. There is not much.thaﬁ I ecan do ex¥
cept to éame back to you and say, "In February I thinkas I did

in November." Now, there is not any‘question about the fact

that the Supreme Court has made a distinctlon between "necessery
and "indlspensable," Some of the Federal courts have sugga$€h§
ed that the terms '"necessary" and "indilspensable" have the same

meaning., But neverthslass; the distinction has been put some~

what like this: dWhere necessary parties are 8o interested inr
the controversy that they should be mede parties iIn oyé@r to
enable complete justlce to be dona; yet 1T they are se?&ﬁ&blar
from the rest; they are not indlspensable parties.™ 'ﬁéwg i
do neﬁ know how the court can proceed. |

e, Witchell, Thet is in line with my suggestion to
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{

- your phraseology "ko normally should be ma de partles®? It
-gecms Lo me just as bad,

Mre Miteheilg %611; take the Equity rule.

Mr., Morgans You say '"normally should be made parties“*«:
I do not know What that meanss,

Mr, Mitehell. Idid not mean to do any more than to ime~
press the idea that 1t would avoid the word "necessary,"

Mp, Olney. This expression would cover 1t, "partles
whose appearance before the gourt would be requlred for a com=
plete determination of the controversy.'

My, ﬁe?gaﬁ; No.

Mr, Ponworth. Noj ~where thg_centrcveréy ls diviable;
they do go on and determine what they cany so far as 1t 1s In-
divisibleo=« | |

Mr. Ulney (Interposing). Nc§ that would cover both pro-
per and necessary and all the rest of ib==-the expresslon that
I have ﬁsed. Where he useé the expression "normally", 1t was
intended to cover all kinds of parties who might be proper pars
tles. | |

My, mitehell. %@11; the question before us; ﬁhe’ane on

 which the motion has been m:de, is kk® to adopt this rule, with

those omisslons; and the opposit on suggosts that the matter
be referred back to the Committee and let them s truggle with
1t a 1ittle further to see if they can phrase 1t as to meet

this diffieulty and the use of the word “n@esasa?y§“
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Mr. Donworth. Should we not mske some progress? So
that, tentatively, I affaf thils motilons that the motion of
lr. Doble, I think it was, striuing out "or proper"” be supe-
plemented by adding after the word "within the distriet®, Just
~ below the middle of the page, the words "or indispensable,” with
the 1éea that when we get 1t revlised, we wlll have to recomsider,
perhaps,4gnd non=jolinder of pagﬁigs who are not inhabltants of
" nov found within the district shall not constitute a matter of
abatement or ebjaetiaﬁ‘%e the sult,"

Me, ngié, Would you repeat that agaln, in the last
sentance,_

Mr. Donworth, Wo, I do not think it 1s necessary, huk

because this relates only to the allegatlon 1n the complaint.
Yir. Mitchell, Is there a second to the amendment?
Mr, Doble, I am willing to accept that, because I think

- that has an advantage, because 1t does say that we are In this

é rule making'a distinction between "necesgary” and "indispensables
Mrs Mitchell. ‘hat 1s thepéinf.
Mp. Poge. rwhis is not a question of pleading, it 1s a
question of parties. ' %
Mo 3cnwérthq The last sentence 18 a questlon éf pleads=
| Mr. Dodge. It is a questlon of parties. |
Mre Mltehell, The last_parggraﬁhvis a ﬁﬁastién'of éa?-

ties .«
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Vr, Mitchell (Interposing). Let us let the subeommitte

chew 1t over and try to think of something better and not close
~our nlnds against their suggestions. What 18 your pleasure on

that amended motion?

(A vobte was taken snd the motilon
as smended was unanimously adop

| Dean Clarks ﬁgy Ia sk a further question, I am wonde
:iﬂg if I ousht not to insert ln that sentences "but when such
persons are nelther inhabltants are nor f ound within the distri
;in which the action 1ls broughtMs~ought I not to put this in, te
. tie 1t up with the last sentence: "ér thelr joinder would oust
 the jurisélction of the court as to the partles before it."Now,
2 you see in the last sentence I have more or less set that up

| by dmplicatlon but not directly.

Mre Dobles That was my point at the starts I am In

| favor of saying everything dlreetly that you can.

Mre Dodge. Is it the sense of the meeting, Mre Chalr-
| man; that the phrase “necessaﬁy partiés“ must, i§=#§=éﬁrﬁe be
used in the Supreme Court, apparently, stil%}withaut using it

| 1n the ”quity rules«»your suggestlon that the word “prey&r“

~ be used, as they did, has not been definitely pasaed on here,

| hps 1t7

Mr. Mitchell, No, we made some changes in this whigh

=M"""'“iiép‘"te}«»:ee;}mg;ni;--*.e may not be satisfactory, but we made an attempt

to refer the thing back to the drafting committee for further

suggestion,
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Mre. Doble. I think a note there would be very helpful.
I think that 1s one of thowe cases in which you just put a note
there,
Mr. ﬁitchell. You eou}d put that note in yourself,
Dean Clark. All‘right{

NMr, Mitchell, Now, we go bzek to Rule 26,

Mr, Dodge. T should like to have the reporter consider

; whether the termin logy adopbed in Equity Rule 39 camnot be
safely adopted here, to avold thé teechnlecal ?hraae "necessary
parties." |

ééan'c;arka I am worried about thats It seems to me
that the expréssién 1s "proper partles. As a matter of fact,
L would prefér reallj to accept this rule, although i willl say
~ frankly that I think it goes further than anything else.

M., Mitchell; wsll; you can consider that.

Dean Clark. Equity Bule 39 has stood for 30 years and
has not caused trouéle. |

Dean Clérk. All this‘discussionby parties in Supreme
@ourt cases cause tréubléq vv .

Mr,'Doége, W as that u der ﬁpé Eqﬁiﬁyvfukasg

Dosn Clark, Yes, I have a serics of ocases :ixz"ﬁsf-‘?'ﬁga%
| golng through the 19208 an@ﬁglsszéma}}aﬁ@,enegp_ ' |

Mr. Mitchells Well, we are on Rule 26.

Wre Dodges I want to ask one other questlon, lire Chale-

mane Have we covered all erﬁhe'geints}thatra#e gevgrga,by
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Bquity rules Just preceding Bulex 44e-~that ia; 31’11@8 40,; 41, 42
43 and 44°%

Dean Clark. We have left out certain of the Equity rules.
I have a note on all of them. You will note that at the end
| of my Rule 44; T have ssilds
"In view of this afaé% other rules én jeinée: of parties
E herein eentainad; 1t 1s belleved that Bqulty Rules 40; 3&,‘42;
4% and 44 arve unﬁeeessary; and that Bqulty Rule 41 should also
be omltted as unméeessa?y ag well as misleadlngs Equity ﬁule
40 1is “nomiﬁal parbles,” Bguity Rule 41 is "sults Lo execute
? tpusts; of will}aheir,as party.”  Equity “nl%_%z is "joint ang
% several ﬁéﬁanﬁsﬁg - Bquity ﬁule;&5 is "defects of p&rtiasgﬁe
: resisting objectlions.” Bouity HRule 44 1is "defect of partles«
; tardy objectlon,” ,iﬁ;se@msd to us that we had covered all thos
things.
| Mre Mitehell.  Have you covered the questlonzs Lo when
%you shéll ralse the gquestlion of defeet of partiés? :
Dean Clark. Yess | |
N Mitehell. That 4s that clause that ﬁhese/shall;h&_;g
i%@@ﬁeﬁ pleadings, (Laughtef.) |
ﬁean Clark., It may be., I will have to watch that.
Hﬁmrwitehell“ H§el1, ﬁéu_ﬁévs that in miﬂéf
Dean Clarks = Oh, yess ,§?$£9?m@itﬁée,ﬁ&3 vant o go
“over these rules that I hav$.Gmiéﬁéﬁgﬁné?31$e;ény,questien

you 1like after lookins them over. Undor Equity Rule 41 in
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,; - particular, the helr at law need not be made a party, That

geems & curlous thingj but whem you look at the history of it
- 1t comes from the Enpglish chancery practice, where they have
probate power, -u’ it had no prineiple at all.

Hp. Mitchell, Mr. Hammond has ralsed the question as to
| - for ralsing objections,
~whether the rules as Lhey now sband provide tlme limltsf and I
merely suggest that to you.

Dean Clarke I thought I had c@vsreé it when the XEBSX

moblon was a
WX /§1aading, but now that the motion is here or the sug=

gestlion that we do not know what it is, perhaps we will have %o

 do something new about 1t
Mre Lemanns 1 thought we were now té consider tlmt last ;
senténes in the seecond paragraph, as to when you should seh'up

varlous objeetlonse I think that point is not wmerely a point

. a8 to partles, bub various othop points. This says, "amotlon%.
well, this motlon presents that point. I suppose that means
one mﬂtiﬂnq I had an squity sult where the party presented a
| motion to dlsmiss afier a motlon to dlsmiss, T could not find
that anybody had ever tried to present a motion to dismlss where
it said‘yeu could not do it. Anu he did it., (Laughter.) If
g his metica to dismilss 1s denledy and flles his answer in five
| days, and another motion bo aismisa, there is no express 1anguage
in the rule saylng he could not do it

Wre Morgan. You can meke a2 motlon to strike a motion

to strike,

Wir.e Olneys Tn my State 1t is by demuresrs
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Mr. Mitchells The reporter hag that to chsek on,
lip, Donworth. I think the rule I drew yesberday ¢ overs
thate You must answer the swmons within 20 days. The motlon
may be maée; but if frivolous the aaurt'may 1m§esa berms.
| Dean Clark, Yes. Newf Mre uemann‘s point, whiech 18 a
litﬁls additional, as to the number of days for. pleaﬁing, is one
.thing, and gour qu sbtion 1 one of the inclusive nature of the
ﬂmatieng I wanb tﬁzsay §r&nklyvthﬁt I wouid like to make these

objecting motlons all incluslve.,  That is one reason why I starte

béé out to meke the motlon that on this rule your answer ls the
‘all=ineclusive document. Then;&s I indicated when we discussed
fthis beferé, T thought some people might consilder thab too harsh,
kand i put in this aliernative, af which I am ashameds but neverw
thelass, it was y¢e1éiﬁg to nﬁaessityas 1 _ |
| Mrs Loftin (Interposing). I8 1t not a good thing on the:
gquastian of juriaﬁié%i@n.yeu can dlspose of the case on a preéw
ﬁ.im&nary_motien? |

Dean Clark. %311;,that 1s true; but that being so, why
;shﬁuid not that motion apply to gll objsctions exceptes

Mr. Morpan (Inberposing)., VYou have & rule to that éffeﬁt»
iin C@ﬁneeticut; that a'dsmarr@r% for exam;le; mast iﬁelﬁdevall
grounds of attackes et
Dean Clark (Inberposing), e did have 1t, buf they

| revised the book they forgot and left it outs

Mr. Mitehell. You could make that optlonal amehdment
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; prior to "inelude all", so as to include dilatory motions.
Some of them are motlons that could be heard én affiﬂavit;
: and In some of them I am told that the party 1s entitled ta‘a
i trial by Jury. Now, if you make 1% all—ineluaive; the point
- might be made that where the right to trial by jury exists, you
~will have o hold a separate jury trial on a preliminary motion,
| and that should beé avoldeg, unless you hve eevévsd it by the

phrase that the eourt may immediately proeeed to hearlng and
declsiony |

Dean Clari. ﬁew; T suggest that this particular quess

tlon might'ba p&ssed:antil we concider further just %hat the

motion 18 soing to be, Afterward we hove declded that, we can
. Q

~ decide 1ts omnibus character, Now, there~have—been some sug-
| gegted substitutes for the last paragraghg There are t wo ale-

| ternatives. The first iz an alternative whilech I eonaid%r a8

% broad as my origlnal staﬁement* but avgiéing the use of that

; word, which seemed to be a fighting word, namely, "defense",

; and using something else, leaving that out, Newg Irtake;it on
 that that the law now 1s that very occasionally a jury trial

- might be elaimed on that matter presented ”j motion on certain

| 1imited things, notably on suah things as thot lnvolving venue
i where the defendmnt lives., I think, héwgver, that that would
| be 80 very aecaaiém&l that 1t probably would not cause much

j trouble. Thaatimeg when you would actually have that sort of

f prelininary Jury irial weuié be v&fy.saaasienal indeed.




The altern.tive I have suggested, however, weuld-1§g§t
this motlon very ﬁeaidadly; and &ay be that would be a good
thing. fThat is at the end éf the document I sent around. Thafz
l 1ls %o provide that this preliminary motlon will be merely to
| affeet the gummons nnd promot sorvice. Tn that case, you
avoid the nesesslty of jury '—i‘;;_via}_; and you would have limited
? this preliminary motlon o one very definite and limited thing;
and every%ﬁimg el would hive to go in the answer, except this%
| 14ttle thing. So hhat the firvat form T took was: "When the |
 defendant desires to present matters to prevent further pros
| e%a&ings against him whicbh do not go to the merits, he mey
present such matters by moblon in advance of his answer and
zask a hearing thereeﬁ;“ ete. Your alternative ls that the
the above :
~defendant may, in lieu of/and in advance of the anawer, move
éwith regard to the summons and proper serviee; and ask for a
- further hesringe.

¥rs Mitehell. T like thebroader phrasing betbere. I it
turns out thet some of them are triable by jJury, the court may,
In its ﬁiaeréﬁiﬁﬁ; gay that they should be dealt with at the
| %rial; and that‘wéglﬂ solve the whole problem.

Dean Clarke. Yeos. |

Mrs Dodgas W@ll; T have trled a ecase fe% three ﬁg?& on
the gueation vwhether the corporabion aef%nﬁanﬁ was doing busle
| ness in the State, It 1s rather unusual to have a lrial upen |

a motion. 'That questlon, whebher the defendant is & resident




566

of the &istrlcﬁ; also might involve some days trial. It 1s
- not a hearing on o motion. It 1s & trial of a guestlion of
fact.
Dean Clavk, VWell, I do not see that 1t presents any
; éiffiaulﬁﬁ;~ The facts are presented, or the ia%ﬁa’ig ralsed
in that way, and the Chalrmen suggests, the court might éay,
"This is an lspriant matt@r'ané we are not geiﬁg to proceed
to a hewlng on thise
Mre Dodge. It w&u}é never go on the mo%ién liste It
| would go on the trlal 1list of "he court,
Dean Gla?k§‘ b LCED
Mye Mltehellas @ell; there 1s a clause here in the orige
Inal broad rules ?wn%feupon;ih@‘e@h?@; iﬁ 11ke maﬂﬁer, as
seb fa?th; may proceed to a hearing and deeisiﬁn of such evie
% dences’ Now, when the m&ttér,cam@s_bafe?@,him, if he finds
that there 's golng to be a trial with a iaﬁ of witnesses, he
- will say, ”%éil; we will put that off until the trial on the
% merita,! ind A1f he findes the lssue slmple, hé may, in his
dlscretlon, proceed as a trial or a @@&?ing on it iﬁmeéiatalya
les Donworthe  Mr. Chalrman, iﬁ Sééms to me that éher@

- 1s & vepry well th@ught out vway heres, We havé juét 50 yearé
of experlences; én@ T hesltate o see sémgt@ing whi&h is sald
?vta be just as good or better imﬁ%gégasé.iniieﬁ,ef it; S@%@iﬁj
may é@e?vﬁé b@laﬂ im??év&msn%, tub yau‘iﬁée téé:ﬁeﬁéfiéhaf all

 the éeﬁgsigas theb bave been made. Nowy hgﬁe.ig the practiee
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that I understand has prevalled TFrom time Irmmemorial, and this
cwould consist in leaving the rule as wrlbten, bub adding this:

"hny objcecition the defend éﬂi

ieo coneening the suffl-
ency of %he sepyvice of ~procedsison him, ov on t?e ground
that ha is nel sublisct to szi% in the district where ths agwe

tion le brought, must Be ralssed by motlen before the time for

answer explres, an  shall be decided on nfelimzaary hearing,"

Now, T have bsfore me the case of ining News. - 1T

will not ecad it. But we know the facty, 2s they hove been

EE

Hinding

oz

nentioned heree The lows Coe clalmed that they had
never been gerved with process, although its opponent hads
Whot o4d 1% dov It was a State court procesding, 1t filed

a petition for removal, coupled with the fact that 1t presente

1t and made a special appearance. That is all 1t did in

the State o ourb, the motter zgot to the Pederal o ourtd,

bhe

4

n 1t mede a speclal appearance snd moved to gquash the sere
- vice of gummons., One o7 “he chief polnts in the case was

her o petlitlon for removal consiliuted a general appoars

anee, 80 that & speclal sopearsnce ecould not bhe made on that
moblon.  The court held bthat there was nothing In that, and
sotlon was Proner.

R N T L 2 sy S oen G o e ey o e
that the me bglm of :raigin: the ob

Thoeve is here another case that 1= scmawlat ﬁyﬁioal of

BEAfutBs “aath bRRe Rl ¥5°do

5

$uI%, dbther than a certain distrilet ﬁh%fe 0ne is an inhabitant




B6¢
otce, 1l really a venue questlon, end unléss ésasonably obe
; Jeetsd to byspeclal appearance or mctian,>iﬁ 1s walved, anﬁ
; they havé held-~here 1ls a cage where a maa.%s answering to
f the merits, and by the p@rmiési@n of %he-ggﬁr%,'he withdrew
| his answer, and then pat in a sgeeiél aggé#?ﬁnaa, on the g?auné
of the W§éng-ﬁistriet; and the court hﬁlé«ﬁhat 1t was tea’lateg
that by w ithc&rawing his answey fne 'csu:!.éi not ﬁa away with the
effect of 133 and 80 that he was 1iabla to suit in that dige
trickt. Now, 1t 1s rawe, although, as Nr, Qeﬁgs says, 1t
aeeasien§1ly,ha§@eﬁs, that there i1s aatrial at,a11 upon those
. matbers.  You wmay have &ffiéavihs; elce, bu%;aftenﬁimeséa
for instaneé; the wrong distriet may'appégr upon ths face of
 the complaint. If often does, And all th@ éefeédaut has to
do 1ls to say #y amtabjeet“ on his speelal apaearaﬁcsg In thé
 same wa?, 8UPHOBO %he returm of service of summans shewa de=
1ivevy of the copy to ﬁhg man next door, why, then, ae rulss'
that 1% is quashed, It seems to me, gentlemﬁn, that the bar
? all over the countwy knaws that é special énﬁearanceéen 8
é motlon 1s the way tor aisé those two §eints.A}'Thﬁy}ﬁ§vs been
é thraughly accustomed Lo Lt, and to cempsl thﬁm t@ 8o %hreugh

- and
~ some other process ﬁhaﬁ is antiraly novel/l do not think ag

Eagaad oy aa efféetive, or as simpls to 5&1?@‘8hi$ queatien }n;;':
11m1ne~~1 do not thiﬁk 1t is ?ighb;t dsgart:rxﬂm hhis wal&

establ sh&a pyaatiesd;

: baan Cl&rkg ?ell, ef a@gﬁg@, thevs is ngt*a'L v preat
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difference after all between what Mr., Donworth has suggested
and what is suggested here. The only difference 1 thought
really vzas@m‘ewell; there are two differences, One was a dlse
tinet specification of the things that were to be raised by
mc‘hisn; which was what my second alternstive éi&; although
we put in other thingss and the other was that this mat‘éar
sould not bLe fgiseé VY answer. I thiok those were the only

two.

Mir, Morgan. Well, 1t cortainly is true that in most of

bhe code sbates 1t can be ralsed by answer,

paan Clark, It can be palsed by snswery that 1s the

proper place e ralse 1t, and I muet be say I should he sure

prised if that 1s not the gase in ths Weshington State prace
tice,
Mre Donworths,  That 1s nob dons there, The questlon

of traversing metter alleged, even though 1t be in ababemont,

for instance, like the appointment of an executor or guardlanes

that matter in abatemen®t must be faiaea by answeri bdbut the
question of the sufficleney of the mervice on the defendant
I have never known in any court te be ralsed by snswer.

M. Dodge. Tt is strictly in accordance with the rule
that the defense ls that the allegaton of the complaint gjg
that the defendant ls an imhebitant af,the dlstrict ls not
i;rua;, and that qu@atiﬁ iz ordinerily 'raigsé; in the prace

tiee T am familier with, by an enewer in abstement, which
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Mre ﬁé&%&%§ That is the way it is with a motlon,

¥re Wickersham, Oh, nop 1t goes in the motion filrsts

Jipe Morgans I knew; but 1f 1t goes against him, he can
appeal in most States. You have a practice whersby you can
‘appeal from all sorts of orders.

Mpo Wlckershams That is in the State practice,

Hp, wirchell, That 1s: oot quite the same. You have in
mind an appeals

My, Morgam. Mo, I hnve in mind if you sre ruled against
on your Jurisdictional polind, then ean go an(on the merits,
ard then In the appellate court you can try them botha

o, Mitohell, But supnosd your jurisdictlonal point is
goaé; ol you knew you can get oub, and you sre willing to
gilve them a trial on the merit: and see which way the cat
Jrmpa.

Ny, Morzan, A1l eighty but T do not see that 1t makes
any difference whether 1t is in your answer or motlon. Now,
whers you hyy & case whore theve 1s a plea 1n abatemeént, and
& plea on the merits 4 the zame timé;and your provislon is
guch thab Lhors 1z no walver A1f you are btrvinmg them both be~
fore ths juﬁy; you san geb senavate findings on each defense.
Phat 1z whei She Pederal court sald is the proper way to do.

Mr, Mitehells IT he puts it in the motion.

Wre Morgans You ecan -ut it 1n the motlon first. Arel

youdntending that we ought to have a motiow as the exelusive
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woay of doin 182

tlp, Mitchell, I was ] st ralsing the point of giving
the optlon ol putting it in the mot.lon or answer--a thing

Like an objection to the service.

ire Nitehelle  Why, the defendant could say, "Well, I
thini my orocess point is geod, but I am willing to go along
and see how the case goes on the merits. And if the court 18
friendly to me, I will forset the process poinbt, bubt if it is
v Ffriendly T will insist unon the process nolnt," Now, 1f
you move 1in advance of the answer to s et aslde the service;
and waive bhe pﬁinﬁ; hie wust meke up hig misd then and ﬁhére
whether he 1z going to ing st on that oolnty and he makes

the motion, =n 1t 18 a good one, and the case 1s dlsmlssed,

'

!

but he is ot given his ootlon to Juggle with the result. So
that I think there are some of these sults, so far as the
motion to set aside 1s concernedwwwhere he ought to be forced
bo make his selecbion b%fvﬁé actlone

Hres Cherry. Could you not enforce that anyway, whether
he has put in a moblon or an answer, beeause-gf that provision
we have alrveady éiscﬁsséd by which the court may ordegggi its
own motion; or on tre adversary's wmotlon, the separate hearing

of one of tho=e matbers, and thet is the ¥ind of matter thatb

wwould be hea & filest, T sunness, whether in the motlon or

the answer.
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Vre, Mitchell, "That nroba’ly would g@lﬁé 1ts

Hr. Cherry. 1 was wondering whether 10 would gsolve 1t,
but I think it would take ¢ reé of the supposition of the des
i@wﬁ&@%}ﬁgtﬁﬂgt, fte ecould only do that 1f ﬁh@ plaintiff
d4id not protest and alliowed it.

Mre Wicks rgshame Welly, 10 a —an is improperly served,
and the court has not some Jurlsdiclion over him, ought.nct
that Wuestien té be settled at onee? - Why should thee ourt
be burdened wilth the conslideration of a case, perhups golng
as £ ar as the trisl, when he has not proper Jurlsdictlon over
the defendant? It seems to me that point ocught to be open,
ab 1ea3ﬁ; to the defendant bo make at the very ouw seb, Why 
should he be pub to the exvense of preparing for trisl, when
he 18 not there in courb,

VMre Lemann. T understand thet in %315 1last narsgraph,
by motion that you would have to put 1n that motlion and every.
thing else that you wanted to present agalnst the glaintiff.> |

Tean Clarl, Mhal point s nod decided yets I suggestetE
that Lhat was desirable, but that 1s another polnt,.

Mpre Lemann, = Well, you either do that or else gilve him
no opportunity to p?@?ant in advance of the answer any other
point,

Dean Clark. Cerbalnly, I do not think we ought to
have more than one of these prsli%inaﬁy proceedings.

My, Lemann. I am not willing to have cases dragged out,
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but I héve had one or two sxbraordinary expari@nces,ﬁﬁgré

it wey outslde the'ﬂigtrieti Some yeers ago the e wag'a
guit on lew Orleans in tha Federal court, and then th@ﬁlgiﬁ@
LifT deelded to sue them In Hew York fér @1;&&@,00@; aﬁd;?a
sued them in New York, on the grovnd thal they were deing%
buglnessg in New Yél‘?—i‘; but thoey had corvespondénts in New '5%@1’15
and they hsd collebsral in New York and we went in and glgééed

o

bo the jurlsdietion, It wsas in the Federal court, and the'

case went to the Sunreme Courd of the Unlled Stalbes on the
jurisdleiional point. end It w g hwelld vhat we were nobt doiﬁg
buginess in wew Yori., We had to bry the guestion of faat‘ |
an’ wy recollection wes thet there was & [lne lmposed upon
hime  Now, unﬁar the rules thai cuscy < suppose, is typleal
of many eases that might arilse, Under bhe proposed rules,
we could nob raise that Jurizdlctlionael questlon without ralss
in all the other questions That wo might want to ralse in
pespest to thet eomplaint, O "Q”?Ju; we_f&f not know anyw
thing abovt “he New Vori p?év@ieﬁ; wa dld not know anything
about the sulficienoy of *re complaint under the New York law,
and uid not wart te mezs with asny of 1t. fie wanted to know
whethwe we DAd to reavend to the Few York judge or net, and

wo wanced that deeideds  Thers wos no guestlon of delay aboub
i A Ve wanted bo konow 17 wa Yad bto Liblgate in New York,

apnd Loihink we were entiitled ho have that descldeds

Vv, Yitchell,  You zoy you could not do that under the
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proposéed rules?

Mp, Lomann. As I understand the last paragraph the way

it now steands, we could have made a motlon, and then consldere
ed any other dilatory objection that we wanted to make to that%
complaint. We are not abolishing the dilatory abjeetieﬁss}
Mre Morgans But you are discouraging them, We—wl
Mr. Lemsnn. We were, therefore, called upon to consider

that situation under the New York law, the sufflciency of that

plea, when from our standpo nt 1t was oubrageous that there

should be any attempt to haul up Iinto the New York court, I

think it bolls dewn to that, Is the danger of abuse that you i
gentlemen think the é!ﬂ@g!~- “are predlsposed to iﬁareasaé |
by delay so greatly from this partlcular questlonw=I am not
tallting now about technical defects in the summons, whether
it is properly made oub, or whether the return is properly
madey but is the danger of del&y or abuse fram permitting
the defendant to challenge the jurlsdietlion of the court on
that alena; wit out using & s ingie other defense, 80 great

that you are going Lo deprive him of trat and to say that "You

gannot do that; you must do some other things ab the same btilme,

Mir. Wlekersham. May T ask about this subs titute paragraph,

where 1t says in the last paragraplie-
NMr. Lemann (Interposing), I sgree to that. I think the
plainbiif ought to know whebhor is in or not,

iip, Wicnorsham, Yes.

i
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My, Lemann, I sald yesterday %hgé I think 1t is often
to the advanbage of the »plaintiff to have the é@féndanﬁ state
his position right; whether he 1s in court or out of court. |
And very often, by havins such a rule, you give the plainbiff
the adventage of having the defendant walve the polnt. But
I wouldﬁsay it must be heard in three days aé 24}h0ura;‘ You ,
ean meke the delay as short as you want, but I do think it is
fundamentally impartaat_to gilve the defendant the right to
raise that questilon of whether he 1s subject to the Jurisdict«
ion of that court,

Desn Clarks L think one of the defects of civil juris-
dletion has been right heﬁe; on the possibllity of dllatory
pleadings. It goes back to the days of the common 1aw; when
they were afvaid to examlne the defendant ia.rebmtbal; and he
had lots of excuses that he could make to postpone his answer.
This seems to me to be just & throwback in the experilcnee
gsnsmerailyixakagg to the old days of the common law systeém.
In fngland it is customary bo try these matters a1l together
at one ﬁima§ 8o that the defendants cannot aﬁeéessively raise
these é&atar§ peints@wand 1t seems to me to be a4 great mistake
to go back to that old system. Here is a case where a party
might long delay a btrial om the merits; and in Comnectileut
you might do 1t by successive actlons, motions to expunge,
demurrers, &t@g; esch one réquiring a form&l\heariﬂg, Now,

the requivement of shortening the tlme doses not help very
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much because we all know the extenslons that are allowed for
filing these ﬁhings; and that they o re very easy te obtain,
and there is not only the delay of gebting the pleadings in,
but there is the delay of getting them heard and declded, and
when you have got é se@arate he ring day and decisilons sucw
gesnively by the judge, you have a ahance of delaving the e¢ase
for yesrs--and T mean years vreallv, ang the Supreme Courd
has held not very long ace thgﬂ 8 nlea to the Jurisdietion for
lack of service sould be jeined to a plea in abatement, vhere
suthorized by State practice., That ls the case of the Scandle
navian Insurance Gag; declded in 1929,

Mrs Dobles. Any rule vou malie=-=0f course that will be
gafeguardedy 1t is very obvious that, of caurs&; if the §einz
goes to the Jnrisdictlon of the court as a Federal court,
there 1s nothing we can do about it. That is always before
the court as in that Mitchell ease; the tidiet case. 8o
that all of this ié li~lted to polnts that do not go to the
Jurisdiction of the gouprt as a Federal ecourt.

Dean Clark. I put that point in this last draftesthat
jurisdiction is neﬁ4rais@é.

Mr, Olneys I think if we adopt 2 rule here which does
not require the defendant to present promptly any objection

to the servise of summons upon him, you are s imply golng to

off the hearing on the merits, It will work juat the oppo-

.
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site to what we endeavor to provide fors The defendant
should not only have the rlght to gome in and make a mobtion
that the servlce be qussheég but he shovld be required to do
1t and present it ouly in that way. So that that matter
whether or not the gourt is ntitled teo go ahead is determined
right at the autsai;and if you follow any other practice you
are Just golng to open the door,

Mre Nitehell., Would you be satisfled with the rule as
it s%anﬁs; with a substitute for the last paragraph and the
addition of & §r@visiea that motions as to peints about the
sufflclency of the service must be ralsed in advance?

¥r. Wickershams Not only the suffleclency of the se?viaé;
but the jurisdiction of the court. Taka; for instance, the
quest on of service on the corporabiones

Mre Olney (Interposing). | Nog one moment, I make a
very shavrp distinction between objections polnted to the fact
that the court has not yet sequired jurisdiction of that ine
dividual defendant.

Mp, Wickersham. That 1s righﬁg

ips Olneys  And all other objJestlons, If there 1s an
objectlion to the Jjurisdlcbion of the court oﬁ géﬁﬁ?&i gfoundé;
or 1f there ls a plea In abatement or anythiﬁg of that sort,
they are in an entirely different category.

WMrs Mitchell.  Then you ineclude not only sufficlency

of sgorvliee of the sﬁmmaas,éﬁvaéuit in theproper dlstrict,
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as one of those things that ought to be rpised in adviance,
Mes Cloeys I would not psrmid thé defendant to ralse
A his answer thepoint that the summons had not besn properly
served., That is no place for it. When he answers he answers
on the meritss

Npr, Mitchells Would you ineclude the point that thesuit
1s not In the right disteiet? 7

Mp, Olneys The point that the sult 1s not in the right
diséri&t.is & matter of defense.
 lr, Morgan. No.

Mr, Mitehells I am wondering whether the guestion
whether the point that the defendant is sued in a dilstrilcet
of which he is not an inhabltant is another objeetion that
ghould be railsed in advance along with the objection thaﬁ
there has not been sufficienﬁy ol service.

Up, Olney. Let me tell you the genseral scheme thatb
ghould prevall 1n cases of this charscter: When the objeetion
1s merely that the defendant has not been s erved, that ebjeété
ionn he 3heald bareqniredtczéééggéﬁgthe outzet and it should
not be in his answer. It 1s n separate moblone He 18 not
yeot reépanaiblg to the court and not yet required to answer.

HMre Mitchell. ﬁew; is that al1? ‘ |

Mp. Olney. No. When 1% comes down bo defenses or obe

joetlona that the court has not Jjurisdietion, ﬁha% it 1s in

' the wrong distvrlet, they ean ull be put is the answer if de=

Flreds But there should go along with the rule & provision
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whereby those things can be called up in advance and hea?é
and determineds  You take this matter, for example, of a
plea in bar, “Fhere ought to be a provislon here whereby
the court has the power bto hesar that in adﬁzs{ﬁse of anything
elae 17 4t wlshes to do 80

¥p, Dodge. That 1s there.

Mr, Dobles That 18 all in there.

Hps Olneys I am not ebjsatiﬁg to the éule? |

Mre Mitehells In view of that statement; ?ﬁﬁvin% in
mind whet the rule should dojy having in-miﬁé those things,

1 shovld say thabt Lhe rule iz sceepbable to you, with the

- . 8ubstitution in the last paragragh, bubt with the addition

of a provision that obleetion to The sufflciency of the sops
vies must be made In advance, Howg that 1s Judge Donworth's
motion; eﬁxy he included-ehe was a Little brcaée?~bﬁaﬂ that
he did not 1limit his motlon to czjeatif@ to the sefviee; buk
he triled to incluée metbors of resldence in the distriety and
My, Olney has raised the cuestion that that might involve a
new tria s and that 1ls where you getb.

Mr,s Donworthe T would like %o remind Mr, Olney that
objeetion to ﬁhs Jurisdictlon of the sou?t; because there 1is
nothing in the Fede al court giviﬁg jaéigéictionawaf cc&rse?
that can be ralsed at any time. That depends upon facts that
ouht to béLallég@é in some answer, But defén&aatsushgnié

bear ig'mindsthaﬁ the ééﬁﬁta have held that where, éﬁée% the
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gensral power of the distrilet court to declde cases; the
authority 1s conferredt o dispose of that case; 1t is held
that sult in the wrong distriet is merely a matter of personal
objection in limines Fo? instanece, there 1s a sull, we willi
say; arising under the Federal laws against Judge Olney. gup*:
pose he 1s sued in Nevpda as he passes through there on the
traing but bear in mind that 1f he answers to thet sult In
Nevade the case 1ls there and he cannot get it out. Zf he
wants to abjeet to the distriet, on the greund that he is not |
an Inhabitant, he must dﬁﬁfﬁst preliwiﬂarily, as incage of
serviee of processy | |

Mr. Olney. I had that case in mind. 4t ought to come
in the same category. 7 |

Mr, Dodge. I thiﬁk/%iat involves an allegation of
pleading a question af fact, 1t should be a plea rather than
a mahi@nq | | |

Mr. Wickersham, Suppose the pleading alleged that the
defendant was a.rasident and citizen of the Eastern District
of Massaehnaatts, for example, and that was denled by the
'dﬁf@ndaﬁh who claimad regldence in New Hampshirea

Mr. Dodge. That 1s & novéelty to ralse the question of
' £&¢& in an ailegaﬁign of the complaint by a mere mobtlon,.

My, Wickepsham. Would you try thabt out on motion?
You say that where there 1s a questlon raised by a pleading,

ygﬁ go to trial on that?
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My, podge. Tes.
Mr, Wickersham. ﬁaw; suppese the éefendaﬁt has en x=
eoffice in Boston, but lives in Concord, New Hampéhire, and

has alwaye lived there, Now, 1f that izsue ean be trled
out: elthey on the yleaéings; or perheps, under this ruleQ by
motion; if he is served in Bostonwe?

Mr« Dodges If you can by motion ralse a question which
is & denial of the sllegatlons of the complaint, yes.

Nre Lemenns If you mean the gaper/ggieh you can do it,
I suppose 80

Mr, Wickeraham. The preliminary question of ﬁhﬁﬁh@r
the court has jurlsdictlon over the defendant ought to be
triable in aévapce of the pleaéiags on & maticn: ‘

Mrs Lemenn. VWhy not suppleément the rules by a a§aﬁiél
provision that objestions of the defendant to the jurisdiets
lon of the court must be ralsed immediabely by a pleadinges
eall it what you willesbto be filed within a specified p@?iaé;
and make it sh}srﬁ;_ end that must be lmmediately dlsposed of?
That is the way L would pub it.

Mre Morgan. Take Mre Wickersham's ¢ase, Suppose the
defenaant; in order to get diversity of citizenshilp here,
your sllegation had to be Jdwe-the allegation that he was a
peaident of ﬁ&ssaehﬁsetta.réﬁher than a regldent of New Hampe
shore. 'Sap;ésa it wﬁs 8 ¢ltizen of New ﬁﬁmpﬁhiﬁéfsuiﬁg the

defendant as 4 eitizen of Massachusetts, and he alleged that
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he was a cltizen of Nassachusetts. T take it that there
you could not prevent the defendant raising that point by his
answer or his‘piea; begause the court would have no power to
progeed there. That i1s a jurlsdictlonal question. |
Mr; L%maaax Where 1t alleges that he is a eitizen of
another State when he 1s not? ‘
.Mr.4ﬁergang Yes,
Er? Lemang, That goes to the éues%ian of jurisdieﬁieﬁ ;f
Vpe Doble. Jﬁrigéietion as a Federal ¢ durt. |
Ey? Lemann. Yés,
My, ﬁﬁfgani_ That 1s jJurisdictlon over the pavsoﬁ; It
1 not Jurlsdletlon that cannot be obtained by consent, but
it 1s Jurisdietion over the persons 7
res Dobiles In ﬁhe case Mr., Morgan is btalking saboube~
that is a proper allegation about diversity of citigenship.
For examplef?ﬁﬁ. Wickersham is a cltizen of Massachusetts a nd
he lives In New Hampshire, if 1t 1s not denisd; that 1s suffie
elent for entering the Federal ¢ ourt, |
Mr; Morgans Yese
Mp. Yoble, But if it 1s aemm;_ as Yy, Mitchell staﬁaag#
the Supreme Court of the United States ralsed it for the -fi?éat-:g
- timewwthey will get into the pceord if 1t is denieds éﬁd %he:zé
of course, unless the record dispeses of the question, the |
Suwr eme Court 1s smoing to @ismias the cesze as in the Mitehell

gzze and the Gi‘lﬁa&n CaRGs
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Mr. Morgan. Suppose we provide %hét the only way to
valse that would be #m by‘mntién in advance of ﬁri&l?
dp, ¢lneye That is not Mr, Lemann's suggestion, as I

understand its ;
not | ; ‘
My, Lemann., lNos I am/sure that zlwauld eh;@eﬁ, on

further thought, to saying that he must db 16§ but I hed nob

thought of it sufflelently up to n@wg I waa aa? thinking of
L

that kind of nleas

v

Mre Wiekcrsham., Wowld thet be valid on the point we are

spealing of hers?  Suppose you hove shown dlversity of cite

lzenship, and as a matter of fact llve in the same état%,'aad :
that fact appsared on the trlsl ~«I think ths eéuyﬁfwaulé o
dismizs the casde. ' 1{ '/“~*'~:£

My, Donmis, It would throw it out. |

lip, Mitehell. A rule that he had to mak@ itvby motion
“would not be worth anything. |

Mr. 0lney. ?h@ point that Mr. Donworth and myself had
in mind relates only %o abjeetians to the jﬁriadietian which
¢an be walved by the defsrzdmt. | N |

Npe Mitehell, Judgze Donworth ralsed that,

Mr. Olney« And he must either walve them or inslst onm
them, then and thoro. |

Mpo Miteholl., Let me read Nr. Danwarth's mctien,v He
wants to adé to Rule 26 thia: |

”3hy objection that a defendant may ralse conecorning the
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sufficleney of the s rvice of process upon him, on the ground
that he is not subject to sult in the district where the ac-
tion is bréught, must be raised by motlon before the time for
answer expires, and shall be dseiéea4on praiiminary hearing."

Mr. Morgan. That w 11 not do. <f he 1s not subjeet to
sult in the district where the actlon 1s brought-~that is the
very case I put. |

Prof. Sunderland. You put a case of diversity of citie
zenship. |

Mp, Morgan. Yesy; I put a case of dlversitys and that
is exactly what he 1s objJecting to. | |

Mr. Mitehell. This is noi diversity.

Mr, Dobie. It is not diversity; 1t is jurlsdiction of
the distriet court, but not jurisdiction of the Distriet Court
for the Hastern District of géssashugetts.;

lir, Lemenn. Theonly objectlion I raised to that perﬁien‘
1s, % 1t olaimed that when you get that out of the way, the
court overrules it; and I séy; "I ought not to be sued in New
York" and the court says, "You are wrong"--that then I have
my right to have my bite at that declargtién for further pgrw
ticulars, or any other informatienzi want, before 1 file my

8NsSWera
Mr. Donworth. No, not on my'métian. ,whe only question,
in my opinion, is, Is the defendant in cgurt?

Nr, Lemenn. Suppose I am in, and I say I had better get
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a flew York lawyer; . have to fight this case. And T get a
New York lawyer, end the New York lawyer says, "This case 1s
terrible for ws, and that will not do at all." I say, "Can
I not railse that?" I says, "No." gnd he says, "?hat O =
tlon has been evarfuled, and everything else you put in your
answer, " |

Mp, Mitchell, And your point is whether the rule so
worded would require him, in case he did make & motlon to set
asideﬁgzrvie@, to not only include that but out in a =
dilatory me%ion?

Mr. Lemann, In advance, yes..

Mre. Morgan. ¥ou are not golng to have all of this ques=

Wir, Lemanny* _

tlon of tﬂ&%—ésfaﬁéantngetting a New York lawyer in the Pederal
court,

My, Lemann. If the rules are adopted, I will not need

him,
Mp, Wickersham, A New York lawyer is all right.(Laughter

Mr, Donworth. If you find that you are in court, and

start dernevo.
Mr. Lemann. That is all right then.
Mr, Loftin. Judge Egnworth; where 1s this to come in?
¥r. Donworthe I would not disturb anything that Dean
Clark has put in.

Mr. Loftin, The orisinal rule, with his suggested change

L
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for the last paragraph; and then your suggesﬁian follows that.

Mr. Donworth. Well, I think the Committee on style may;
perhaps; amalgamate the last paragranh of Dean Clark's and
mines but it 1s the substance of it t@at I am for.

Dean C;ark., >ﬁay I agk thiss If Judge Donworth's mo=
tlon for procedure gaea’in, I do not need my last paragraph.

Mr, Wickershams. Will you rcad that again, Mr. Chalrman?

Mr, Mitchell., finy objection that the defendant may
raise concepning the sufflclency of'thé service of process
upon him, or on the ground that he 1s not subject to sult in
the district where the gction is brought, must be raised by
motlon before the time for answer expires; and shall be do=-
cided on preliminary hear ng."

Mr, Loftine Then, Dean c:!.arak; 1f that takes the place
of your paragraph;'then a further defense must be included in
the answer. |

Dean Clark, Yes, except that I suppose these motlons
to clarify the pleadings ﬁouldustill come 1ne. |

Mip, Loftin, Well, Judge Ponworth's motion confines it
to those two épecific thinga; and 1f you strike out your last
paragraph entirely, thoge are the only twc things you could
sut In your motione ‘

Dean Clarke. No, let uérgo back to the sentence in the

in point »
rule: Vivery defense or objection Znfof law or fact, and

whether to the jurisdiction or in abatement or bar, going to
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any matter set forth in the complaint or caunﬁer«claim, eX =
cept as stated herein or in Rule 37 (Motion to correct or
strike Qut); or in Rule (blank) (Motion for summary judgment)
be made as a defense in the answer to the complaint,” Ncw;
fheﬁewafé three exceyﬁiéﬁsrlater (53419

Mre Wieﬁersham. Does Mr. Donworth's suggestlon folllaw
this? |
Dean Clark. No, M. Denworth's suggestlon would be a
substitute for the last paragraph, but I do not know ehether
the last paragraph should be saved or not. But in substance
Hr, Donworth' motlon would be a substitute for the one I have
_here, snd there will be two differences between what I have
bere and hiss First, a distinet substitutioh of the kind of
_things you eau cover, and second, the requirement that 1t must
be done in advancé.
Mr. Wickersham. AYésg
lipo Lemann. You sald you should start out de novo if
that 1s overruled, ond then you sald you agreed to gsomething
else.
lip, Donworth. Will you state your guestion more cle&rly%
Mr. Tolman. I move that we accept MNr. Denwerth's'sug-
géétion.
My, wickershams I second the motlon.
Mr. Dodge. Before voting, I will ask for the interpreta=-

wtiqn of 1t.
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gﬁg Lemamn, If the Jurlsdiction is guestioned on the
ground stated, and the challenge is overruled, must the defend
ant then answer, or would he Eava the right then to valse the
questions which he would have beon entltled to valse 1f no
Jurisdietional pﬁi%ﬁ had been ?éiseé?

b, Donworth, My unde gtanding ls that 1f the court
grants this motion he shtarts eubt at seratch.

'gr. Wickersham,  Of course, on appeal, the deeclslon of
that mobtlon would be one of the paints ralsed,

Mr. Mitechell. Well, i you adopt Juﬁga.ﬁeﬁwﬁrth's
suggestion in lieu of the last parégra§h, the only thing you
can put izi, the only objectlon you can make in advance of the
answer 1s thab you .can make a mot Lon to strike out, as has
been indicatoed,

Ir, Lemann. 80 that you wouldhave to have a s§@3i31
change 1n order to accomslish what he has in mind.

¥re. Mitehell. Ir ?@ﬁvﬁ$nt to stayt at soratoh, as he
sald, to the greatest advantage, then you have to make some
further g?é%ision ig langﬁag@ beyond what he hage

‘ Dean Clark., -t ﬁag%néé on what you mean by "starting
at serateh” aﬁﬁﬁﬁé 3@u}gr@ startiﬁg at seratch, I think he
1s still gsrf%e£; ' i night say that, if you want to answer
further thiﬁgs in advance of tho answor, I think it would be
one of the worst steps backward that we could make. I think

even on Hre Lamanﬁta glsn of consulting the New York lawyer
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that 1t would be true.

My, Lemann. I do not have to be penalized by my de=
sire for informetion as to jurilsdictlony and that ls what
we have here.

lir, Mitchell. T do not see your polnt, 'if you have

a right to make a motion in advance on the service of pro=

.| cess, or that you are sued in the wrong distriect, and it 1is

§ denled, then what ls the next move?  You must then puﬁ in
§ an answer and include every point, except that you hgve the
right to make motlons direetly‘tq strike out, or motions for
judgment. Does that mblsfy yeu?

lMr. Lemann. I wibl put my point this way: If you are
gued in New York, and claim they have no jurisdlction there,
and that you are not in. court, as I undeﬁstand;,?auﬁean file
a motion before your answer and raise any questiongsyou want
that a e not coveraé by Rule 37 or Rule 70,

Mr¢‘Margan, Nos

lir. Witohell, No. We are assuming that the motion of
Mr, Donworth, instead of ?eing in»gééitiﬁh, iz a substlitute.

Mre. Lemann, hverybody 1s golng to be §§rmitted to do
it. Then you havewmetrgy_§ointe_ < |

Mp. Mitchell. Yes. He dld not put it in the form of
a substitute, but Dean Clark sald it eught:to bes I undep
stand 1t 1s a substitute.

re. Donworth. Either way. It can be a suls titute or
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Ny, Wickersham. 7T suppose it will be a substitute.
Mp. Loftine. Dean Clark, what about your provision as
to specilal appearance$? |
Dean Clarks I am not sure how that comes in.

Vre. foftin. He saild strike out your last paragraph enm

. birely. That included theprovision for a speclal appearance.

Dean Clark. I think that ousht to be continued, after
My, Donworth's motion.

Mr, Wickersham. Ought thére to be a speclal appearance,
or must there o necesslty be a provision for speclal appesce
ance?

Mr. Mitchells To get thils to a head, I understand that
J:dge Donworth's motion as amenéed is = motién to substitute
his provision for that part éf the last paragraph commencing
"when the defense 1s such" and ending with the words "decis~-
ioﬁ on such defense," It leaves in the provision that ne

speclal appearsnce 1s necessary,

Dean Clark. I changed the wor&ing
The :
my substitute, snd I sald,"Befendant may present', and so on.
I am not sure I will not hwe to change 1t further; but I wish
to add this: "The filing of such objection shall constitute
a speclal appearance,”

lr, Wickersham. That 1s thepoint.

Nre Morgans Yos.
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My, Wickersham. In other wards; you do not submit
yourself to ths jurlsdictlon of Uhe court.
Mr. Olney. I should 1like to ask Dean Clark a questioﬁ
which bears on this éoint; Take the second sentence of Hule
26. It says: “Eéery defense or objectlon in law or fact,
snd whether to the jurisdiction or in abatement or bar, going
to any matter set forth inwthe>comp1aint or counter=claim
| shall, except as stated herein," and so on; "be made as a
defense in the answer," Why should it be limited to matter
that are set out 1n the complaint or counter-claim? Every
real defense ought to be set out In the answer. Is that not
the theory?

Dean Clark. I thought that was vhat we were saying. 
I do not get your peoint.

Mr, Olneys. You limited it by saying "going to any

matter set out In the complaint or counter calim." Should

10t those words ge out?

Dean Clark. Perhaps they should, /

Mr. Olney. "Every defense cr'objeetion in point of law
or fact,.and whether to %ﬁe Jurisdiction or in abatement or
bar®,"shall, as stated herein,” and so on, "be made as a

defense in the answer.

Dean Clark., I guesstthgtqgs all right, I do not think
they add snything particularly, and they might ome out.

Mr. Mitchell. Take out "any matter sdt forth in the
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complaint or counter-claim"?
Mr. Olney. No, I would brinz it down to the polnt I
nad in mind: "hvery defense or objectlon in point of law or

fact, whether to the jurlsdictlon or in abatement or bar,

other than the abjeeticn that the‘aourt has not acquired Jurils
diction of the defendant'=e 7

My, #Mitchell (Interposing). Phat 1s covered by Yexcept
" as herein stated",

Dean Clark. <+s there any danger, if you put that in
in or made that change, 1t mlght occur that there are, accord-
ing to Mrs Donworth's motlon, other matters of jurisdiction
that are not iﬂcluded; and those other matters must come in
semehwere; because jurisdiction is a very wide term.

Mr. Olney. All I am seeking to do 13 to getb in;ayou
have not only "every d@f@ﬁse"; but you have "every &efense
or objeection.”

Dean Clark, Yes. -

lirs Olney. And you say they must be 1in the answer.

Mr. Mitchell. "Except as heréin stated,"

Mirs Olneys "Except as herein stated." Well, that
1: all right. | t

¥r. Mitchell. As I get it nsw; before we submit any
motion, you have stricken out the words in Rule 26, "going

to any matter set forth in the complaint or counter-claim

shall," and you have gtricken cut';;ft last paragraph, and
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the words, "when the é@fgﬁa% 1$'sugh,“ down to the words

"geclslon on such defense" and you have changed the rest of

the last paragraph to read, “Th%%; A1ing of such motion shall

eonstitute a speelal appearance™; ,an§~théﬁtgau have subsbile
tubed for Ehig 139& paragraph, except that zﬁst sentence that
I just vead, Judge Donworth's proposal. I will state/ézaﬁ we
-ﬁﬁ gét it on the record, |

lip, 3@§gsf7 $u§§§s§‘a motion is-é@ni@d-after heariﬁg, bub
the speclal &@gﬁ&?éﬂﬁé-ﬁh&li ﬁ@ﬁﬁih&@'ﬁhﬁﬁﬁafﬁﬁy to get the
Jurisdictlon over the person gnéing the @?éﬁ%%ﬁiﬂ%&?

Dean Clark, i think thg§ should be changed, and if/?ﬁaﬁ

18 the sonse of the Committee I will study this, %fégggg
that probably the filing of a motion alone should be all that

eonstitutes a apeclal ag@ea?anaee I think the filing of a

notlon and answer in abatement-~I mean not as a technleal exw

presgalon, but slmply to convey my thought-«both should con-
stltute a special apnearance.

Mp, Olney. Is that by way of abatement?

tean Clerk. That ¢ t he expression they use in the
codes |
7 lire Dodges thhing‘is thereafter submitbted to the dew
eision of the court I1f hls position 1s wrong as to hils sg%% :
abllity there, ‘e should be allowed, of course, to go
ahead aﬁé'égf@ﬁé»ihg case on &?Qeal on the jurlsdictional

pointe




"fﬁﬁf the courts égkxs/ﬁ%ethsr, when yau have lost,the sp&aial

e, Mitehell, Your point is that a proper asntene&
should be put in there that, ﬁﬁhaviﬂg once made the motion
he has in mind, he 1s at liberty to go on and defend wlthout
prejudieing his point.

Mr. Morgan.  In the Federal court that is I

cision, if‘he saves his exception, we are golng to have
another rule that both exceptions shall be saved. So It hink
that will be covered,

Mre Dodge. If you make any reference to special appears=

ance the full extent of 1t should be made plain,

Mr, Olney. It would be of advantage to Lhepy

it 1s clearly stated that if & man comes in and makes his obe
Jectlion to the court's jurisdictign as to hilm personally,
that 1s, as to the service of;smmmpns; and the objection is
overruled, and hhen goes on ﬁo answer as he should be r equired |
to do, that hls answer 1s not taken as a walver of nis first
ebjagtien; | -

ﬁr. M%tahal;. Well, thgt is agreed toy; bubt the only
question'izwﬁheéhsr it 1s not auvtomatic under the decisions,
or whsther it ‘has to be éxpressly put iﬁto that effect.

mr. “Denwarthv., T think tharﬁ is a diversity of dacisianq

rtiapg3&ranea may eentinne, whether you heve preserved that.

Mr. Wickershams Th@ra is a diversihy of opinion.

j»u

k@; Glney; I think we Will all agree that a man shoul@
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not be put the hazard, 1f he makes a speelal appearsnce and

~oves to quash the summons and it 1s denlede«put to the hazard

of either taking hls chance on the corrvectness of his motlon

and having the order of the court overruled on appeal, or else

afxwe allowing the judgment to go by default against him, In
some States heAiaewb in that positlon, and it s not right.

Uiy, Morgan, I think ebout helf the States put him in
that pesiticn; If:hiﬁk they are right,

My, Dodges Well, I disagree with that.

Mr, Morgang I know you do,

Dean Clark, gf couvse, 1f we go f&rthsr, we might get
1 nto aggeals,

V. Mergane We cannot do angthing on that; beecause the
Suvpreme Court of .he Unibed States rules on that.

Mr, Mitchell. Are we ready to vote on that questlion?

Ve, Dodge. Vhich question?

Mr, Mitchell, The adoption in substance of the rule,

mre Dodges I wanted to ralse only one other questlon:
What has a motion for summary judgment got to dowith this?

Dean Clarke. W&ii, certaln of these objegtlons you can
raise summarily. As a matter of faét; I am noﬂﬁ:;ﬁgAhhis v
goes. 7

Prof. Sunderiands Well,eof ccurse; the matiéh for sum-
- mary Judgment 1s not an ans_wer. Sb you have gob tc.havé

the exception.
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Dean Clark. Yeg,

ftre Mitehell. Phey may aaéig;&%;;e of these @ggggg
motion for gsummary juégmant.“ ;@h&t would seemt o be in
consigtent with this rule aboutb putﬁing in an answer. 8o
they 6xeépf.§§q§.

Mr. Bodge. Do you mean the defendant moves for summary

 Judgment without filing an answer?

Dean Clark. Yes,

Profs gunderimmnd. Not without an answer.

Frs Wickersham. Wellg if'ggé& demprrer; the defendant
moves to dlemiass the complainb.

Hre Cherry. If we find that is not needed when we come
to summary judgment 1t is sasy to strike it oub.

lre libtechell. Ve can settle hether any exeception of

summary Judgment 1s neoded after we find what thd summary

jud ment procedure is.

ﬁé; Lemann, I Jjust vant to know what wehaves.

Mre Donworth. My motion hes nax effeet on the suilt.,
ﬁt just lets the defendant out.

Mre Dobles  In caseiof sérvice_ef procsss; there is a
posalbidity of &ﬁ%W@?ingégﬁ to venue later.

Dean Clark. We eaﬁnet%gléé% fundamental Jjurisdiction
over subjeet matter. That can be ealled t0 the aﬁ%gntien of
the court anyway. %e; if you ecall it to the attentlon of

the gourt tbﬁamgh & motion to dismlss~sor I suppose you
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could even do it orally at the trial,

Mr. Lemann, I vas notspeaking of the jurisdictlonal
point.

Dean Clerks I am declding tﬁat;

My, Temanne  In obher words, 1f you want to state that

Wy

the complaint does not cor™itute a cause of actlon, how
will you do 1t?
Dean Clark. In the answer.
My, Lemanne. That is my understanding from the course
of the discussion, |
Doan (lark. Then if you want a prelliminary hearing,
you will ask the court for s preliminary heariaga'
Mr, Mitehell, On the questbn of the adapﬁioﬁ_@f Rule
26, 1n substan cé; as{zhangad; all infaver will say "aye",
those opposed "moet
(A vote was taken &ﬁd the
" motlon wasa uﬁaﬂum@ualv
adopteds) S
Mr. Mitchell. Rule 27. .
Prof. Sunderland. HMay I suggest before we §ass th&s
‘that the term “suggaatiun might be conslderedesimotions aﬂa
 suggestions in support thereof," The term “ﬂugge@tieﬁsa
in support of the metien“ deems anomalous, Might &ﬁ h@% be
worded as a motion, stating the grounas, ebea?
‘Dean Clarks All right,

Prof. Sﬁﬁﬁé?lénég- That 1s in the middle of Rule 26; )
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in the middle of Rule 27 it says: "Averments other than
those of value or damage, when not denied, shall be deemed
gdmitteds” is that not too bread? Yeu mlght have an aver—‘
nent of value which did not go to the measure of damages, but
which was a mere aileggtian of fact, Whyf;héuld it not be
answere , or 1f 1%t not snswered admitted? |

Dzan Clark. I a1d not get your point fully. You wanted
to leave out "of wue."

Mp, wlckersham, 1 do not guite wnderstand that sentenss.
‘t seems to me that in some cases an & verment of value or dam.
age might be a material fact that ought to be answered.

Dean Clark, 1 took this over irom the Equity rule.

Mp, “ilekersham, L know, but I just wondered whether
that 1s net too brosds Yf course, 1f i1t is simply a part of
the demand for Judgment, that 1s one things But take, for
instence, diversity, and you want to get Jurisdletion in the
Federal ¢ ourt, and you aver that the vause of actlon involves
4 clalm Tor more than $5,000, and then it Appears ag you go
along that the claim eould net be ﬁz;sﬁaﬂr%ecause e verything
invelved was not more than 5‘??1;090;

Dean Clarl, Well, I would be p?epaféﬁiiﬁ leave that
oub, 4 Just put it in*bééﬁaéa it was in b bhe Equlty rule.
1t was now to me, sofar as code procedure wﬁs concerned, 1
do not belleve 1t would do any harm - o lea?@_iﬁ oub; because
I suppose the court would not go ahead and give Judgment

without some proof of danagée
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iy, Wickersham, I;ﬁesume a0,
Desn lark, Then suppose we atrie out the words "other

then those of value or damage’’
Mr. Wlckersham. I think that would be well.

ftr. Worgan. %ell, do you need that at all? The rules

ordinarily provide that by failure to answerw=
baolutely, they always do.

Dean Clark (Interposing).

lip, Wickersham. Yes.
I supposed that waz a matter of inter-

pretation without any rule.
Dean Clark, And you may remember that Prof. Miller,

of Northwestern Unilversity, has a long, onrofound article,
go.ing back to the early days, about admlssion by fallure to

demand. ) :
This says he shall by hls answer set oub

fir. Loftin,
his defense to each clalm in the complaint, admittling, deny-

inz or explaining, and so on. ,
Ity only point is why we should make an

Hr. Wicksrshame
exceptlon of allegations of value and damage  rom any other

allegatlon.

dp, Mitehellse Yesy why was that?
Well, it says damages are nobt admitted by

lipe MOTZAN.

demurrer. ’
Mr. Wickersham, That 1s/the x@ix questlon of damages

iy, witehell. How about vdue?
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My, Horgan. I do not know. afiat is new to me,

Mp. Dobie. Wnat that in the anclent equity rules, or
was that put in the new rules®

My, Kerggnw Thore are some cages aa&iﬁg that the & lle-
gatlons of ihé complaint as to the value of a chabttel in an
actlon of ?aplaviafavé not admlbtted by failure to answer,

Mre. Loble. I wondered if 1t had sometblng to do with

the ancient law of warranty.

Mrs Olneys I cen see no reason why, if the defendant
does not answer, you ¢anunot take Judgment for value and

every allegatlon in the complalnt be taken pre géﬁf@ﬁss. It

1s a purely supsrfluous procesding, as a rule. +t just rew
gulres = little more actlon by the courk.

Mr, Mitehsell, W511; 17 he elaim is not denled the
court always hosew

Viye ﬁébie (Enterpeaing). “here are mes some cases
holding that that 18 a question of opianilon and not ef fact,
and 1 wonder if it could nave eropt in in that way,

Dean Clarke. I do not find that it goes back. The note
to Rule 30 in ﬂspkinasaaysj A new rule lurgely based on
the English practlce bub so different from t hat ??a@tiee
that the Bnglish deelslons will be of small henefit to the
American partitloner.” And I do not find 1% in the
gsectlon of the HEquity rule as to the answer; that 1s very

short, end 1t says the defendent must swear to hils answer.
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New; as to the ecode provision about sdmissions. The New
York pravisi&n, and the provision generally found in many |
code Jurisdictions 1s that the material allegation of the
complaint neE_gan%rgverted by t he answ@r; snd so an; mast
be taien agféﬁﬁé% for the purp@ées of the litigatlon. '

Hr, wiekershem, Is there hot something in tha/%éﬁity %
rules that the answer must be resvonsive to the bill; and |
except where the rule permitted that the defendant shall
nelther admit nor reply, he ﬁust resly to‘every allegatienf%
he dld not admit by not answariag; but he could be required%
to snswer %v@rf}aliagati@n éf the bill, Perhaps this grew
out of that.

Mp, Olney. That rule was responesive to the 1ldea that
the original bH111 in &éuiﬁy wag in the nature of a.bill of
discovery.

Y¥r. Wiekershem. Yes,

Mr. Doble. Tt 13 evidents as wellas pleadlngs in some %

States, 2 nd 1t takes two witnesses Lo conbrgvert 1%, and
undsr those cirauma%aﬁaeé %alue ought not to be there.
Hpy Wickershanm, T fanecy that that eonsideration of a
bill in syuity under those condltions was that, whlle he
would not admit other allegablons by not answeringes
Nr. Oluey(interposing). Lebt me put it this way, 1s

there any reason why, if vthe defendant refuses to answer the

éomplaint, the plain‘&iiff should not have just the r ellef he
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asks for in the complalnt, withoub anythilng further.

lip, Morgan. You would not go so Far as to say that
that would prove an allegation of unliquidated daméges?

Mr. Olneys No, he zlleges the amount,

Yir, Morzane Suppose he has a broken leg, and clalms
damages of %50,000,

r. Olnev. Wy not allow 1t?

i

2
i

¥

lir. Morzan. No court would allow 1t.

lip, Wickershame Tegs become move valuable as time goes
on. (Laughter.)

iip, Olneys Will he come in and answer?

Mr, Mitchell. Ft i a uriversal practlee, where 1t 1s
unliqu idated and they must assess damages, and we ought not
to change that.

Mp, Doble. That would result in allegations of absurd
damages.

lip, Wwickersham, IT he reporter 1s willing totake out

that sentence, I move that 1t be striecken oubte="avemments

other than those eﬁrvalue and damag %; when not ﬁ@ni&é, 8 hall
he deemed admitted.”

Dean Clarks ¥hat dld you want Lo take auﬁ?

ﬁr. Morcan.  "Averments other than those of value or
dsmare, %hmnkienieﬁ, shall be deemsd admitted.”

¥re Horgane Yoa.

Dean (larke. Would that suit youl?
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Np, wickersbam. Yes. Would that suit you?
Dean Clark. Tese
Mre Mitchell. The English rule does not say anything

about value, * am positive about value, but I should hesi-
tate to adopt a rule that would be an innovation. The
only objection 1z that the answer shell be deemed admitted.

And T think 1t is unsafe to do that.,

Dean Clark, This is the Equity rule*

Hy, Mitehells But they do not say "value," %Zggﬁié%é
damage. Otherwlae, they may sa§ that the allegations of
damages may be taken as admitted even in an unligq uldated
case.

fir. Chorry. YLou would suggest leaving out "value or"?

Mr. Mitehell. Yes,

Dean Clark, Sun-ose we put In"averments as to the
amount of damage.® |

fr, Mitchell, That is two more wafas; and I think it
means the sanes |

Mr. Olney. Does it really. I doubt that. The amount
Gf’éamage is the que stlon -~the allegation 1s that the men
was damaged in‘a personal 1njuéy case.

~Mp, Doble. And that the damage was caused by the
defendant. That 1s admittecz; 1s 1t not?

Dean Clark, TRat 1s what T was tﬁyiﬁg,ta‘éiffsren%iate(

Mr, Mitenells By the smount?
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Dean Clark. Yese.

ip, Mitchells How about thils: "Averments other than .
t hose as te.th@ amount of damag%." |

lipe Wiekersham. That is all right,

lp, ﬁodgeg You ;raservé the general deniale.

Dean Clarks, Yes. I have this: <Zhis is the place where
thils comes ups - ﬁew; on the point jasﬁ suggested as to thé
g@ucalled geﬁe?alxdanialp I.hﬂve'grevided that they should
deny each and every allegation. I have net called 1t a gen-

eral denial. Of course, 1n substance that is what 1t 18, I

say: "Denials may be specific denlals of dlstinet allega-
tions or paragraphs of the complalnt, or in proper ases, as
pr vided in Rule Sl"anﬁulelzl 18 a eertificéﬁe)thﬂtt;he denial
is made 1n good faith; etc.~~"er? in proper cases, as prow=
vided in Rule %1? of each and every allegatlon or paragraph
of the‘somplaint,“

Now, there has been, of course, a good deal of discuss-
- ion as tq:the use of the so~called gene ral denlal. After
all, that 1s a label. I do not see anytﬁing to be galned by
making the defendant use as many paragraphsd of ﬂenia1? donyw
ing paragraphs in the complaint, when he r-ally wants to
deny them all; and it seems to me that that 1s all this does.
1 he 1s solng to deny everything he can do it under any

1
I
T

ule I know of, and this just pro 1ldes a short way of dolng
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80. 4nd as I read theoecases, the attempt to tie down the
defendant really does not get ag&where. Apnd if he is going
to make éenials; he will. It,ié aﬁaattemyt to search his
consclence, and the court ma# trj te enforee it, and really
eaﬁnot, anc will waste time., When I was in Portland this
summer 1 spoke about'thése rules, and Ralph King and other
lawyers came up and &?ﬂké about this. And Mr. King saild,

"I mépe you are not golng to abolish the gere ral denlall,
and the lawyers all agreed that 1t would be o foolish thing
to try’te do %é.

Mr. Morgan. The only cuestion I had on that 1s that
wherever I have practiced you could put in a geﬂerai.éenial;
and could deny anything 1f 1t was not literally true in the
manney ali%ged, I notice that the Connecticut rules ate
tempted to get away from that and provided that 1f the pur=
pose was to deny merely the zpalificaﬁion, or 1f the i;ii:?
were tre with.ﬁualification, there should be an admission
of the statement so far as it was true and a denial of the
@ualificatien. I do not know how that works in Cennecticut.
e course, we put in géneral denlals in Minnesobta in my
pr&etiee‘whennthSre'was no gquestion that thé facts stabed
haggened; but had nctfhaﬁgénad in Jjust that particular way.
And the result was that these attempts to get the pleadings

to disclose the lssues never d1d dlsclose them. The
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plaintiff put in everything he could think of, and then thel
defendant put In & general denlal,
lire Wickersham. That is 1like the practice of moving
for a bill of particulars or making the complaint more defiﬁn
ite. t was é hang«overf?mm the old comaon law ple&éingé.
In common law ,ctlons the tradition of the actlons at law
persigted; and they dld notadopt for ecommon law pPecéddings
the concept of a bill of aquiﬁy; such as demanding a eate=
gorical reply to every allegatlon.
Mr. Donworth., It 18 often dirfieult to make a specifié
denial w ithout making‘it 5 negative pregnanﬁ.‘ t
| Mp, Morgan. - Yes. |
Nr., Donworth. For that reason, a general denlal 1s bet-
ter. _
gr, Bodge. Why refer to Rule 21 here? it 1s a general
rule applicable to all pleadings.

Dean (Clarke. it 1s not necessary here. But I did it
because people might say,?ﬁ@?’éught to have ayecified<ieﬁiale“v
Mp, Lemarnn. In my State Int he last fifteen years we
- have had thils regulrement as to paéﬁiemi&r allegatieﬂs, that

you must answer each one, and 1f you ask for the psychologlcal

reactlon, I think there Iizs been & residil ‘effect in tylng

down*
Dean Clark. f®his ralses a guestion that I dlscussed

with my own Chief Justice in @y'sgnnegtisub Ea@~éearnéls;l
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feel strongly convinced that the way pleadings are now de-
veloped in o P jurisﬁxua%ﬁaa, you eannet g@t out by way of
pleading fize p@ints of admission. I% i1s hopeless to ex=-
peet it, because the judges are not ﬁ@ing to enforee the enﬁy’
penalty that caunta, namély, loss of the actlon, and it is a

; - ™M WW;L
waste of time to try téA ‘ {1 plea&iﬁgaﬁ It so o)

pens, however, that %y’gtartima = 7 new procedw
ure “summary Judgment” we can do just that thing.

Mpr, Morgan. Discovery before trilal will do it.

Dean Clark. Well, I am referring to the whole matter

of summary procedure, which does not have the history and

back ground of pleadings gensrally. <+t seems b me bhere is

less f@as@n now to worry about this 1f we have £%%g§é§é?§1

sumary procedure. ' J

Mre Dobie. May I ask this question?  You countenance
here the combination of admissions and denlals. Some courts
have sald you cannot do that,

Dean Clark. Yes. »

Mr. Boble. Fer instance, in a peraonal injury case a
man wankted to admit that the défamﬁant was & corporatlon
snd that he was ;in its employ end deny everything else, the
E‘ court sai&‘ "You cannot do that," but 1t seems to me that
where you have a v@ﬁv large anmher of statements, yau might

admlt that Lhat is dasirabl%»

- M. Olneyg, In my Staf A have had & lot of troubl
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wilth general denials, and he is put to proofg I want to ask
Dean Clark 1{ you cannot sceomgl%sh everything you want by
requiring an answer to eéi@ig?éggation of the complaint. As
L say, that would be too revolubiogavy for our purposes., But
I will call attention to this, Dean Clark: T think ym the

way you have worded this in regard teo Rule 21 might be taken

- by the profession and misrsad. You say, "or in proper _caseg
. ~ p provide
as provided in Rule 21." Now, thevre sre noGroper cases as

in Hule 21." VWhat you mean there lse=
| Mr. Mitchell (Interposing). "proper cases."

| Mp, Olney. In cases in whieh 1t 1s proper Lo make a
general denlal 1t might be done.

Dean Clarke. I think your criticism ls correct. What
Treally meant is "in proper cases."

Mp, Dodges I do not szee why that should be in here and
not anywhera else,

My. torgane ft is jJust to warn t he pecple; and he says
th&% does not amount to anything anyhow.

Mp, E@dge. If the gen-ral denlal is abolished, you will
have the same allagaﬁiaﬂz*epaated_ten‘times,and it involves
_acconslderable wastetef time s
| - prof. Sunderland. In my état@ i# was abolished about
fiveér gix years_agé and thﬁ bar fé@ls veryw ell satisfled.

Mr;_Mgﬁgan.A‘ Dees it work?

Profs Sunﬁerland¢ Iﬁ werka vefy Wéll oand. th@y ﬁhiﬁk
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it 1=z an advantage.

Mp, Lemanns I say there is a rusidual advantage that
that 1t will also save time. T do not think they should al:
be admltted~~but 1t should be done even if you say "Look oul
for Fule 21," | |

My, Mitchell, The only doubt I have is whether it 1s
not advisable to put ln thls Rule 27 something like what Mr,
Morgan suggested, a sentence stating that of the allegations
in the complaint samé are admitted and some are noty it may
be that some of 1t 1s true and he could deny only the re-

mainder, Desause 1f you deny the whole thing, there ls some

untruth in 1t; and the conselen {ous lawyer would think of

that. ‘

Mr. Horgan. We used to s ee 1f we could not deny gen-
erally. | |

bean (Clark. T will try to work that out,but the gen-
eral 1s SQééifically permittéd in Connectilcut,
mf.;pépie. Are you against the abolition of the genw
sral ﬁanial? | |

Dean Clarks fés, very distinetly, because I think it
ig a cluttering up of another rule tleb does not mean anye
thing. And I say that with all respest to Illinols lawyers,
who like to say; "Now, we wlll be specifia,".and get up that
part, and 1t does not mean anything.

Mr. Morgan. Do you know how that qualifig%@ian~af”£hﬁ>
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rule works in Connecticut? Do they Just slam in gen ral
de nlals?

Dean Clark. General denials are very freely used therc.

Mr. Donworth, Is 1t not true§ that you may call upon tle
othor slde to state faects, by a discovery?

Mp, Morgans I think discovery is theultimate way to get
it, Beeaaé@ otherwlse a lawyar never wants to dilsclose any
more than he can hﬁlp% and the Jjudge is trylng to make him dils
closes 4

Prof, Sunderland. That is true, I do not think you get
far with ycuﬁ requirement of general denilal,

'ﬁr§ ﬁargané- I think it does aome good.

ﬁf; Télmans} Hr;ﬂcha;?man;<l would like to call the
attentlon of these gentlemsn to ths-f&ct %hab in these sug-
gestions of local commlttees and members of the bar which
aceompany thils rule; they all make the unaniméﬁs request for
the abolitlon, or tﬁ@ diacguragement; at least, of general
dentals, and a specifie aeﬁting up of the'defense,r&s ij'rs-
quired in Equity Fule 30, |

M, o:t.ney, _If tha t 1s the case, I am in favor of it,
hecause my n ig different_from Dean Clark! s.J%L,ou?,z¢7‘
ROy typn %

Mr. Lema Ybu h Zest%gonﬁ}ggjggzthe three #ates
that I know of. ch; the only thxag onr the other aide 1s

that Dean Clark says it ié‘useless=3nd to abeliah‘it; ;‘i@/
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Dean Clark, You ought to look at the cases where they
strugzle to enforce therule, and 1t gives a nilce chance'fcé
dilatory proceedings. Now, there 1s not any overwhelming
statement from local committees. <There 1s only one of these
suggestlons from local committess--when they think of 1t
they put in certaln affirmative reeqmmanﬁtions, but not manj
but when you put in the reconstruction I think you‘wili find
quitea good many practitloners will object.

My, Temann., <You hve had no diffilculty with theplaintlf:
being reguired to plead in peragraphs. Now, in my jurilsdic
ion, I will say they would be ﬁresanﬁed by the defendant ob
jecting that the plalintiff had/?ggglied with the rule, that
he must plead in paragraphs--more than there wouldof the
plaintiff complaining that the defendant had not answered
in paragraphs. As has been suggested, you just eould tell
your stenographer be—mee parsgraphx numbers X to XX3 you
could just say, *Dsny these paragraphs."

lip o D@bie.. The Equity rule says avolding general de-
nialg it does give some countenance to them,

Mp, Yodges. We would not permit 1t in equitye

My, Leomann. There is a requirement of separate para-
graphs,

- lp, Morgan. This rule anplies to the Eaulty rules.

Dean Clerk. The Equlty rule does not prohlblt general

denlals.
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dp, Morgan. 1t says "avolding géneral denials."

g Dean Clark. Tt l1g distinctly an admonition.ds to the

| rule as to par&gr&ﬁﬁs, it a judgé 1s going to throw a person
out for not putting paragraghé,thgt rule ag to paragraphs,
or that whole séctioﬁ on the form of pleading I d id not take
as mandatory. ~That isra suggestlon to the bar as to how to
draw thelr pleadings., 1 do not believe a judge will throw
them outb. ‘

Hr. M rgan. He may strike the pl@adin%f:

Hr. Lemarnne it may open the door for objection.

Dean Clark. I do not think he will strike, unless my
rale—cnfmat;ons to strike 1s stronger than I think, I think
1t 1s very limited,

¥res Tolman. ﬁast night we put in this expresglon of
omitting a mere stabtement of evidence, and here we leave 1t
out, That 1ls to say, it is in Rule 30, and we have not got
to that yet. But we did aset last night on that rule.

lip, Mitehells, On the general denial business, the gen-
eral ophlon of lawyers about 1t 1s ﬁhat, while it may not be
necessary or deslirable to require the defendant to go ahead .-
ff and answer oy denv specifleally each allegatlion, we can accqm~'
| Fﬂish gomething that willl setis’y thé members of the bar Xk
ﬁgga;répaas that general denlals be abollshed, and putting In
‘a sentence or two along the line of Connectlcut, that Mr.

Morgan has referred to, snd simply speclfy that in dealing |
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with any allegation you can admlt part or deny part, but
they must answer it all, and specifically admit that part
that is true,.ané get rid of the opening given a lawyer to
deny the whole allegation, even though much of 1t is true, °
merely because there ‘s some 11lttle qualificatlon in that tha¥
can daﬁyg T thins we can accomplish something along the
line of the Eéuity ruleg,which recommend avolding general
denlals and the recommsndation of the Bar Assoclatlon and
the experience of maﬁy lawyers, by putting somethlng of that
kind ine. I will go so far as to say that they should be
required to deny or admit every specific allegation. DBub
we all know tﬁat where an allegatlon 1s lnaccurately stated
and it glves us an excuse to deny the whole thing, we nght
not to be able to do thate Ve ought to be gble to accept
that which would get at the méat of 1t, There 1s no penalty
for it.

Dean Clark. T am willine to put in that provision.

Mr, Morzan., I move thab that be dones

bp, Doble, W11l you stote that again?

Mr. Mitehell. I would rather have Mr. lorgan state it.
T got that from him.

Mre ﬁ;rgan. It is the réle of practice in Conngatieut
that I had ln mind. I am nox prepérEé'to glve thephrage~
ology, but 1t is to the effect thét in denying an allegatlon

which 1s made with qudifications, the party denying must

A
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speclfy those portions of the allegations which he:ﬁaaily
denies and admlt the vortlon--have uou the rule there, Dean
Clarkf

Dean Clark. No, I have a refércnce to i1t. *t 1s the
the Connecticut Practice Book, Sectlon 199,

My, Mitchell. Can we not leave that to the drafting
committee with the recommendation that thay.try to draft somew
“thing along those lines?

Mr. Olney., I move that that be done*

lir. Worgane. I second the motione.

Mr. Mitchells Does that ineclude Rule 27%

Mr. Olney. No.

Mr. Tolman. Should not some regard be given algso to the
econsideration of Eqﬁity Rule 50?

Dean Gl;rk. Well, I think 1t ou%ht-to be clear.. As‘a
matter of fac%,-l wanted to leave this expresslon in, and

I took it that ﬁh@fgﬁysAssggiation men would leave thls ex-

AL A ) §
presslion in and, tHrels ;‘L% genteonce.

I\

fire Morgan, That 1ls rightq

Mr. Mitehell. That 1s rights

Mr. Morgans A denial of every”f legatbion; «4f he has to

take out the qualification, I am satiéfi@d.i I agree with
Mrs Dodge that t here 1s no use of repeating.

Mre Mitchells  All those in favor will say "aye", those
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opposed "no.t

(The motion was unanimously
adoptede.)

Mr, Wickersham. In thils rule as to theé answer, Rule 2%,
I should think we might insert, before the last sentence,
in the fourth line from the bottom, "Facts which constitute

matters of defense should be stated plalnly, omitting any

T mere statemsnt of evidence3" that 1is substantially what you

have in the provision as to the plalntliff.

Hr, ﬁoége. You mean affirmative defense?

Mr. Wickewsham., Not merely alfirmatlve defense, but
racts constltuting matters of defense.

Dean Clark. lave you in mind this provision in the
first sentence of Rule 35. T think 1t is covered there.

I do not know that I object greatly to inserting thils, but
I object to doing it over again. It 1s not in here.

Me, ﬁérgan. | I think Rule 35 will take care of lt.

Mre Wieckershame But you have got a provision as to the
plaiftlff in Rule 23, and that requires the complaint to con
f ﬁaim a short and plain sbtatement of the grougds upon which
| the court's jurisdiction depeﬂds,.thﬁs omitting any mere
statement of evidence.

ﬁr; Morgan. Whatriﬁ the matter with than;rat senﬁén@e
of Rule 27, that the defendant by his answer hall set out &

short andfsimﬁgtafms his defense."
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Mre Wickersham. "Shall set out in short and simple terms
the facts constitubting hls defense or defenseg.%

Mr. Morgane Yes.

Prof., Sunderland. Well, 1f your defense 1s a denilal,
what are the faeﬁé?

Yr, Wickersham. Well, of course, you could get an affir
mmtive defense.

Dean Clark. Well, why does not the genoral Rule 35
cover 1it? ?his r@aily does not mean anything anyway, as the
course of declslons on facts shows that 1t is juet an admonie
tion, and I put in the admonition at.ths top of Rule 35,

lip, Mitechell, There 1z a provision In the Equlty rule
about "omitting mere evidence,."

fp, Morgane You could put in "omitting mere evidence."

here,

Mr. Mitchell. Yes, you could say/"omitting mere evie
dence." ’

Dean Clark, Ves.

Mr. Wickersham, My thoucht was that Rule 23 was a
speeific rule as to the contents of the complaint, and Rule
87, desling with the snswer-ought to be as speciflec m rule as
Rule 23, as to pieadiﬁg factsg.

Mr. Tolman. "omitting mere ststemente of evidence?

Mrs Wickersham. Yese

Mr. Mgbtcheil,  Will you make a motion stating where you

think they ought to go in in Rule 27.
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Mr. Wickersham., Well. it rould go in line 3, after the
word “claimgiasserted in the compnlaint” or later on l1n thé
provisions as to answer, I leave thet to the dréfﬁing
committee, as a matter of style, but I should insert some-
thing---TeTiewe "facts constltuting a defansef shoul& be
stated,Agmitting any mere statement of evidence."

Mr. Mitchelle “Yhe thing you want 1n is "omitting any
mere statement o! eviderice," |

Mr. Cherry. Is it not a question whether that should
be sbated here, amdln Rule 23, or only once as a matter of
drafting by the style committee?

Mp, Wickersham, That will be all right.

My, Cherry. That is a matter that should be left to

committee,

(1’7\%

consideration an’ redrafted by the drafting

¥r. Wickersham., I think the |
&éQﬂimpiy‘to‘gﬁt away from tthexpressiens as to the com-
plaint "statement of facts constituting a cause of action",
and in the answer "statement gf facts eonstitutiﬂg a dania;
or defenses" |

lirs Cherry. I am merely suggesting whether 1t should - -
go in eachrona of these rules or be stated only once In
Rule 35 and be left ta‘tha drafting comlttee,

Mr Miteh&ll‘ ”ell; 1f 1t is satisfactory we will hgf-

/1
it so understood, that they will put that elavse in Withﬁ!

any mere statement of the aviéenceﬁ both as to the answer




an. bthe complainty an’ leave 1t to them to determine whether

they will put 1t in Rule 35, or scatter 1t around.

Mre Loftine. T would like to ask the reporisr one quegw
‘tion. In his draft of Hule 27 he has the words “averments
othsr than those of value op damage" which 1s theprovision
of Rauity Bule 30, Bubt there follows in Equity Yule 30 an
exception ﬁgaéing, Yexeept as agalnst an infant; lunatle, or
othey peraon ﬂﬂﬂnﬁﬂmgﬂg.&ﬁﬁ not under guardianship,” I wanbe
ed %o ask whether he ééé’ﬁhat advisedly?

pean Clarke I ald it after consideration s mayﬁ@ not
advisedly, but after ﬁéﬂéiﬁ%ﬁﬁti&ﬁ; I might say that I have
studied thet & good éaal, and T cannot see agny falvrness In a.
‘prgvisiﬂn that you eould not In effeect zo ahead agalnat an

‘infant, lunstie, or person noncemos,  The provislons are

ineluded tht persons under dilsabllity shall have a guardlen
ad litem, éy may be represented by guardlan, That 1s pro=-
vided later. ﬁné 1¢ an infant is properly represented, whieh
1s the duty of the eourt, why should natlth@ representative
of the 3 }é@&( have %@ plead 1iké everybody else? 1 take
1t that if_y@a‘hgve ig this rasﬁfigtien, 1t 1z doubtful whabt
it means, bub I augxsé it means thabt you have got to prove
everybhing.

lr, Wickershams .Thﬁ infant's answer by,his_guarﬁiaa is

in effect a genoral denlal, R 4

Dean Clarks It has got to be a g%nﬁ?ai'ﬁﬁﬁi§1§> bub

620
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why should bethe rule?

Mr. Wicksrsham, That should bs the rule on the theory
that the guardian ad litem ought not to be able to bilnd or
prejudice the infant's rights. The infant 1s a ward of the
court and the court will look out for himf_ The guardian
mmd do the best he can and trust the court; but he cannot
prejudlce the infant by any admission.

-‘ Dean Clark. What basis should there be for such a rnie?

Mrs Wilickershan., The basis 1s that the Infant is the
Eward of the court and a mere deputy of the court could not
prejudice the dubty of the eourt to proteet the infant.

Dean Clark. That 1s why the provislon ought not to be
ine.

Mr. Wickersham. You do not wagt to have the Infant pro.
tected? |

Dean Clarke No, I do not see why you should interfere
with getting cases tried when the infant must be adequately
protecteds

My, Wickersham. The only theory 1s that an adult can
give instiructions to his attorney, but that an infant or an
incompetent, not being of sound gina or full discretlon,
cannot glve inatructisn; and therefore ought not to be prejud
Judteed by the action of the viearlous representative.

My, Mitchell. T would like o know wheth-r the phruse

"not under guardianship" applles emly to a person non compos,
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or applies only to an infanti 1t says "except as agalnst an

' infant, lunatle, or other person non compos and not under

guardlanship, " Wow, does this suggestion relate only to
infants not under guardianshlp, or to these others?

Mrs Dobie« I think the phrase "not under guardianship®
limits only the other persons. It is sbsolute as to the ine~
fart or 1unatic,ﬁif they hsve a guardlan,

dp, Mitchell, But I do not sece why there ls any dis=
tinctlon theore. It way be a rule to protectany of these
people, 1f there 1s not a general guardians I do not know
what 1t wmeéans.

lire Dodges I think the rights of these people are covers
ad elsewhere than under pleadings

My, Mérgan. It is a question of substances Ordinarily,
the court Will»moﬁ allow them to bind the infant.

 Mr. Hitehell.l Are you ready to‘ggg/an finle 277

Mr. Loftin, Do we understand, Mr. Chairman, that the
_ré%arter will giVe gome further eonsié@ration to thepoints
that.hQVe éaen ralsed?
| Dean Clark, Yes. ’

Mr., TLoftin. It shoul&vge in{ﬁhia rule or some other

rule,

L

Dean Clark, I am not sure what thoss requests mean,

have consldersd itfﬁgﬁj my own view ls deelded upon it. It -
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is a provision for the protection of the 1nfént, anl there
is a later provision for the appointment of a guardian ad
litems Now, when I am told to glve further consideratien,
does 1t mean that I reverse my deegsion or not?

My, Loftin. .Do I understand ﬁﬁat your declsion that if
there was a guardlan ad 1item, ané decision he made should
be binding?

Dean Clark, Yes.

iip, Morgen. In pleading?

Dean Clarke. Yes. :

ilp, Wickersham. I object té that.

Dean Clark. An infant 1 préperly represented under
the care of the court., 4And t at:béing true, why should not
the representatlve that does the:werk>have the same power
to bind him as with adults?

Mr, Wickersham, Because he would consult with his
principal and take his principai’s 1nstfuetisns. In other
words, his dutyzgg gsee in a general way as to the infant's
Interests, and he has no power to bind him, because he can
not take insﬁrgctions from the infant.

Dean Clark. O0f courre. the gusrdian ad litem is acting
underlﬁhe control of the court right along.

Me. Wlckershame Yes. : .
Dean Clark. AHd all this means 1s that in any case where

there is an infant 1n it, you haﬁévto have every slingle
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allegation of the complaint ppproved Nf\rfe \coutin

Wr., Wickersham. We are familiar with that practice, and

it gives rlse to no complaint,

Dean Clark, I do not think we are famlli-r with 1t,.

Mr. Wickersham, We are familisr with 1t.

Dean Clark. In code practiece, we do not find that,

Mr, %ickaréham.' But whether it 1s code praetlee or not,
everybody knows that a guardisn cannot bind the Infant,. |

Dean Clarke. You do not $ind anything in the New York
pules on pleading to that effect. |

Mip, Wickersham. It 1s so well established in New York
that-m-

My, Mitchell (Interposing). The rule 1s not a rule of
pledding at all, |

My, Wickersham. <t 1s a rule of substantive law.

Mr. Mitehelle Lt 18 the duty of the guardiasn to deny
everything. The result is, as a matter of practiwe, that
he always does deﬁy.

Mr. Hérgan. Surely.

Mr. Wickersham. I should be very much surprised, Iif

the matter ls embodied In rules in the wvarious courts of New

York, and 1t 1s so well settled that In the 50 years that I
have dealt with it--and I have been a special guardian--and
you know what your duty ls. In other words, theoretlcally

the court takes care of 1t, and there many thingsﬁéﬁicﬁ”an
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adult can do in Instructin: an attorney that the infani
cannot do.
to

Mr. Morgan. I was not -bjecting to the rule, but/Dean
Clarkis interpretation of it. He sald it meant; certainly,
that he wes bound by admisslons, etce., and forced to deny, .

Dean Clark. Yo you mean to say that a formal allegamw
tion, such as that the plaintiff is a cerporation, muét be
proved inevery case against an infant?

Mre Morgan. I am not sure about that particular ons,v

Mres Wickersham,. There is a statutory provision about
that, ,

Mr. Bonﬁerthg I think thepractice 1s to deny 1t, but
not to be meticulous about the method of proving 1t, As fa:
as the pleadinss are'ccncernad, it 1s denled,

Mr, Morzane Yes==everythling.

It is denled because he puts in mwsx a

Mr. Mitchell,

B not _
denial, It is/denied because he does not admlt 1t.

Mr. Olney. What about a guardlan denyingsomething that
he knows 1s perfectly true?

ik ﬁobia, In Virginla some of the.&%atutesfgayﬁfthisraé

, ) Y =Y :
"Phe infant cannot walve anythling, but b fekeds aa objectl
x% ﬂﬁAﬂth&g\\; |

everything accordingddiiiiey
Mres Wickersham. That is a general rule,becaﬁés he

: ' His attorney or guardﬁaﬂ is |
cannot speak for himself, \ f

~ his representatlve.
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Mre Tolman. Well, is there any dispute about that?

Mrs Wickepsham. I understand that Deen Clark wants to
change thats

Mp, Tolmen. No, he was speaking abot his individual
bellef. |

Dean Clark. No, I de not.

Mr. Dobie. Somebody 1s solng to ralse that question.

Mr, Loftin. We are generally basing these rules on the

Bguity rules. Now, we omlt something that 1s In the Equity

rule, and the question might arise, Why did we leave that out?

Mr. Mitchell. These rules are golng to have the force
of law and become statutes, and if you st%te specifically
that everything that 1s/§§§13a ls admitbed, even agalnst the
infa nt, are we not in trouble? |

Mr. Leftin, If they have the force of law, then you
might change the law.

§r¢ Mitchell. Would 1t not be better to take ikxmm the
Equity language on that and put 1t 1ln and add a 1£tt1@ to
it, and end the whole controversy?

Dean (Clark. I sup-ose so. I do net think it makes
much difference. This carries a yrovi%ion in the rule
that does not exist, so far as I know, in all the code Stales
You do not find in any code any requirement of thils kind. |

Mr. Wickersham. Well, 1f yoé make that point, I would

ingert in the seventh line from the bottom, éftef7ﬁﬁéa$grds
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"shall be deemed admitted", the words In REquity Rule 30,
"except as ggainst an infant, lunsitc or other person non
compos and not under guardlanship,"

Mir. Loftin, Do you make that ag_ & motion?

Mr. Wickersham. Yes. |

lire. Loftine I second lt.

Mr, Mitchell. 1Is there any further discussion? |

Mr. Olney. I will suggest that; with all the experience
that I have had, qulte a mumber of times, and that was re=
cently emphasized««I had to draw an anawer to a 1ong‘and varyri
discursive dlscuseten aﬁd involved complaint-e

Mr. Mitchell, Does that relate to this guardianship
business?

iy, Olney. Noe

Mrs Mitchells We have a motion pending in regard to
infancy that we would like to dlspose of.

(A vote was thereupon taken, and
the members except one voted in
) favor of the motion.)

Mr. Mitochell. Now, ls 1t something under Rule 27, lr.
Olney? |

lr. Olneys. Yes, Rule 27. As I say, I had to answer
a long énd very disceursive complalnt,. Ths'only way to efw
fectually put before the court the position of the defend
ant was to tell his story affirmatively. It could not be

done by mere denlal. It was necessary to do that in order
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to glve the court an idea of what the real facts were. And
go we simply took the ball by the horns and made the answer
in two parts, and in one I set out affirmatively the affir-
mative defenses. It was a long storys; but there they were
set out very earefully, to glve the court a quleck idea., But _
in order to make double measure, I had to go to work and deny
specifically every allegation of that complaint, and it book
" me several days to do it in that fashienﬁwaltheughvl_think
the affirmative answer should have been taken in itséif as a
denlal,

Now, the proper ldea of pleadings 1s to present to the
court in advance a #real statement of the positlon of the per -
ties so that they can be uné@rstoed and the court can get an
1dea of what they are. Now, I have made this suggestion for
your consideration, and I am not certaln it 1s worth while
or might not involve some further question that I do not quite
gee?l

#rne answer or reply by way of traverse m&y not be made in
terms of expreaszieaﬁglg»but may be made by a ffirmetive alle=
gations of facts whicﬁ, to the extent to which they are Iln-
consistent with the dllegatlons 6ft:hé'eﬁpesiﬂg party, shall
be taken to be a denial thereof,." |

Mr, Mitchell. Can you continue the same thing into the
answer by stating 1n the last paragraph "denyling each aﬁd

every allegation of the complainant,"
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Hr. Olney. T am not sure about that.

Mr, Doble. <t worked in that case.

Mr. Olney. I did 1t both ways.,

not

lMr. Mitchell. You ought/to be afraild, unless the rule
requlres a syeeifie denlal paragraph by paragraph, and that
ée have not Inslsted on. . :

Wre Lemenn. <ou could have denied each allegation.

Mp, Olney. It was impossible to do that In connectlon
with each parasgraph of thls complaint, You h:d to tell your
story as & whole.

Mr, ¥itchell. Were you operstinz under a set of rules
that required y u Ee specifleally evgfy allegation in each
paragraph?

Mr, Olney., No, but every 5§ecifie allegation of the
complaint.

My, Mitchell. 7Now, we have such a rule herey that is,
a8 I understand your statemenﬁ, yqu,dié not have to go down
paragraph by paragraph and reviewvtﬁé allsgaticnc

Mr, Olney. Well, you héve*get to do it, unleszs you put
in a general denlal.

Dean Clark. The general denlal, I understandélstill'
stayed 1n? |

Mr. Olney. T know 1t éids

Mp, Mitchell. That would solve your problems.

Mr. Olnev. I think the profession falls to appreciate

that they can put in a good denial by way of affirmative
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allegation., It may be worth while to call thelr attentlon

to 1t, because, 1f that practice 1s rollowed it will clear up
a good many absurd pleadings.

Eref. Sunderland, In Hichigan, we have a rule that
where the defenﬁaﬁt in supgort of his denlal relies upon an
affirmative set of faets, he must set them upy

Yr. Morgan. That makes him pleading his evidence.

Prof. Sunderland. Yes, he pleads his evidence, but
that situation la reguired and certainly glves notice,.

lip, Olneys You take the average answer; if 1t is at
all compliecated, with the desire on the part of the defendant
attorney to avold-= |

Mr. Morgan (Interpwéing{. Argumenﬁgtive denlals.

Mp, Olney. VWNo, not arguwentative denlals, but a nega=«
tive yregnanﬁa«ﬁh@ court can read that answer, and he cannot
tell for the life of him what it 1s all about. The?e are a
lot of denials 1in there, but it %eulﬁ take him a long time
to determine what i1s denied. But if the answer tells the
defendant's story affirmatively, it 1s golng to present a
mueh better pleture to the court thgt tries the 3&56«

My, Wickersham. I have always been ggcustomsd to do
that--after res onding to the allegatilon, then set‘forth the
atory of the défandant, where it is desirable to get the whole
story before the court, as a separate defense,

Mr. Olney. Well, this was just a suggestion, and I




! 631

think the suggestion had better be withdrawn.

Mﬁ. Mitchell, Are we ready t hen to vote on Rule 277
All in favor of the adoptlon of the rule as modified will
say "aye'; those opposed "no."

(A vote was taken and the prule
was unanimously adopted.)

Dean Clarks May I, in pagsing on the point we have
dlscussed, point out that in thi- rule Rule 21 provides
sneelfically on the matter of consent of e rsons under dis-
ability to procedure, It 1s a quastibn ofi@ggﬁég;zatien.

Er. Wickersham. How do you mean--special authoriga-
tion for what?

Dean Clark. For consent by the guardlan or next
friend, with the consent of the judge.

Mp. Morgans If there 1s aﬁ order of the judge, then
there 1s no occaslon for that.

Dean Clark. Express autheriﬁy for what we have now
taken awaye

HMpre. Morgans Nos

Mr, Mitchell., ﬁow; we are down to Rule 28.

Mr. Dodge. 1Is there any provision in these rules
for penalizing the vioclatlon thereof? Yhat happenas if a
plaintiff files a prolix compiaint; manifestly not complyiﬁg
with the rules?

Dean Clark. There 1s a certain provislon for default |
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for not dolng things on time- ihe provislons for mistakes
in pleading are ¢overed only by the motion to correct, which
I think is Rule 37. H#nd you Wwill notice when we get there
that that is of a very limlted scope.

My, Eﬁége. Wéll; the court must have authﬁrity to non-
sult such a plaintiff, |
. Dean Giark¢ Possibly we had better teke that up when

we get to Rule 37. |
| Mr. Mitchell. Rule 282=e;ative t o counterclaim,

Nr. Dobies. Would yoé'bé %ill:ng to broaden that
first sentence, “The answer %ust state any counterclaim arls«
ing out of the transaction,” I hate that werd,?gg you do
not leave 1t there I want to make 1t as broad as Qeséihle.w

Dean Clark, This ié a8 comyulsoryé%&é&%ﬁgg of the
counterclaim, f .

lip, Dobie., Yes. Well, that 1s not so bad.

Mro. Wickersham, Yéu have brackets around the clauses
in the second llne of Rule 28, What do you mean by "fhe

claim 18 deemed

mampkminExix /50 be waived' unless 1t states anyﬁflaim‘aris-

ing out of the t?anaaeﬁion. What do you mean §§ that?
Dean Clark, ,i want d:ta suygeat the twawalt@rnatives.
Now, in the other brackats 1t says ﬁarising out of th@
Mp. Wickershame , ,
act and occurrences.”

Dean (Clarks Yes, I méﬁnt them as two alternatives

F-" 3
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I might say'that one suggestlon was that we used both "trans;
actions” and "ocourrences." 1 was not sure all of those
things added very much, and I put in the two alternatives.
Where thls requirement of compuléaryﬂfiling is aé@gtéd it
1s usual to have the term "transaction.' I do noﬁ like
that much better. _

#r, Wickersham., I do not either., I like "céuse of
actlon” much better,

Dean Clark/ "Cause of action" will not do it. This
is broader thin anybody's conception of "cause of actlon.”

Mre. Wickershame. But now you are saying that a de-
fendant in a lawsult loses the counter right of action

against the plaintiff 1f he does not plead it; if ﬁa:i%

counterclaim arises out of elther the transactlon whieh is.
the subject of the actlon, or out of acts and accurrences
which are the subject matter of the actlon.

Mr, Mitchell. Does not the second clause there

L3

make & distinction between that sort of caset nd the counten
elsim which may be the subject of an indenendent ae%ien?

My, Wickersham. Yes, but that ls voluntarye.

Mr. Mitchell. Yes.

Yr. Wickersham. That 1s:vqluntary, but I am spaak»
ing of this provision which ends all right of a man}te a

~sult ,
countersluim unless he brings énunterclaim in the action
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againat him.

bp, Mitchell, I do not so read it. <‘he next sen-
tence 1s 1f 1t 1s thesubjeet of an independent action it’may
be stated.

Mr, Doble. Yes: 1t is "must:“ in the first, and
"may" afterward.

Dean Clavrk, Let me explalin. I think Mr. Wickersham
is correct In saylng that ha‘does not lilke 1t., Some of the
codes provide that 1f you do not file eounteéclaims arlsing
" out of the affair®, you lose 1t, an’ that 1s what 1s attempd
ed in the first sentence.

My, Olney. You ﬁake the ecase of a set-off.

Dean Clﬁ?k. The States are Callfornia, Idaho, ﬁcnn

fnllew Fqulty $0, on the def :
tana, Nevade, and Utah,j/\Now, other codes try t% nut some
penalty én 1t. Other codes provide that if the defendant
fails to set up such a counterclaim he cannot recover cogbt=-
Indiana, Ohio, Bklahoma and Wyomlng.

Mr, Wickershem. Well, do you understand that under
that Equity rule 1if the defeﬁdant does not set up'thak counter
claim, he is barred forever from sulng on 1t? I do not so
understand it. It does ﬁbt‘éaﬁ 80

Mre. Doble. It sayé Tmuste"

Mr. Wickersham. I knowit says "must" but there is

no pénalty. | |

Mr. Olney. That ig the rule in every jurisdlectlon,

¥
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You take the case of a set-off, and of course set-off comes
undsr the same thing.
Me, %iak@rsham. I do not know sbout that,
Dean Clark. The rule in some codes reads: ?ﬁvéry

counterclaim shall be set up or be deemed abandoned." I think

_tiﬁt rule should be amenéea._ There is a long str
eral sltations.

Mr. Doble. TNot Supreme Court ones,

My, Morgan. The rule does not say "or may be deemed
abandoned" . | |

Mr. Wickershgm; No, it does not say "may be deemed
abandoned." It says must state in;sﬁort and simple form,
Now, that is,rather directed to the form of the statement than
the provision that the cauntsrclaim may be Inserteds f

Dean Clark. I think tﬁ@?e is a Supreme Ceuré%ﬂL%here
is the cave of the Amerlcan Exchange of New York.

Mr. Donworthy. I would like to ask whether that is not
oppeosed to the idea here=-ror instance, a physlelan sues for
professional services, and the defendant claims malpractilce,
and it 1s triled Qu% in a counterclaim in that sult.

Eﬁ,,%ickersh&m@ Yeg, I would be in favor of taking
the first éltefnative in brackets"(#rising out of the transact-

fon which 1s the subjeet matter of the action)." I would

e ]

be 1in favor of that. But I was wondering how far this Equit]
ab

rule had been construeds The Eqnitykéoaa not seemto go &s,
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this.

Mre Yobie. May I intéréupt you® There are Suprens
Court naséa«-ﬁmerieén Mills Co. vse Amerilcan Surety Coe,
260 ﬂﬁé., and Moore vs. Cotton Exchange, 296 U.S. 270, Bub
my statement 1s that these must be set up in the answef or
will be deemed absndoned and cannot be set up in a subge=-
quent gnit, The word "transaction "must be given a broad
meaning.

Mpr. Wickersham. T would not objeet 1f it was "arilsing
out of the transaction.”

lp, Mitchells. You make a motion to acee@t-one of
these alternastlves?

Mr, Wickersham, Of course, I like "cause of action”
better. |

Dean Clark. "Cause of actilon" would not answer at

all., Now, as to the alternative,rl would say that th@& aﬁe
supposed to have ﬁhé game slignifilcance. it‘is just a ques-
tion of trving to improve on the word “%ranéaetieﬂ,“ as to
which I do not think there cart be anything>¢nch WOr's6.

Mr. Mitchsll., Well, we haveﬂgtéﬁggfiule whkuk wi?p ;
that phrase in it and a ieéisieﬁ of the gug?eme Court cone
struiﬁérit. Why put in a new phéase? |

Mr.'ﬂabie. HMay I pond this? This 1s Mr. Justice

Sutherland, not Yoble:
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ggfglexible meaning; 1t may
be a gerles of many decnrrences; depending not so much upon
the weakness of their connection, but upon thelr relationship.”
That 1s from 270 U.,S, 5833 the quotatlon is on page 610,

Mr. Horgans Is not "fransaction®" a flexible word
which means transaction? (laughter.)

| Nr. ﬁabieg Well, they have at least gilven 1t a much

bFoader meaning than the New York courts,

Mrs Morgane Very much s0.

Mr. Wickersham., If that is ﬁhe word uged in the Equity
rule, I think it might be well to follow it.

Mr;,mitchsll. No, we are 1imiting‘it;

Déan Clark. You mean exténdimg iﬁf

Mr. Lemann. I éhgulé think extending 1t-

lir., Morgan. "Subject matter" is another thing thaﬁ has
been fought overe. |

lip, Lemann. It has been or will be fought over.

lpe Morgan. Ly has been fought over on Joinder and
- eounbterclalm,
prof. Sunderland. "Subject matter" and not "subject."
Mp., Olneys  Gontlemen, we géﬁa the rule and a very
 broad eonsérueticn put upon it by the Supreme Court, Why
ghange the rule under those clrcumstances?

- M, Wiekersham; I move to accept the first alter

native.
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Mpr, Horgzane I second ithe motion.
Mr, Mitchell. ‘A11 in favor of accepting the phrase'

typansaction which 1s" ‘will say "aye'; those opposed "no."

(A vote was taken and the motlon
was unanimously adopted.)

Dean Clark. Now, Mr., Dobie, do you want to make a
4
motion®

lip, Dobles No,.I will withdraw that.

Mp, Olney. Now, where there are ¢ounterclalms
a man 1s required to present, should they be excepted from
the counte claims of which the court would have original
Jurisdictlon?®

Mr, MOrzan. You have thai later.

Mr. Dodge. <That is Rule 29.

Mr, Olney. Then 1t ought Ea 70 1n here,

Dean Clark. Now, I was considering Rule 28 and Rule

29 together, and Hule 28 gets very cumbersome. +t could

be in Rule 28, except that there is a lot in Rule 28 alto-
gether,

Mr. Olney. ‘?he only suggestlon I had to make was
this: "The answer should state any counterclaim arlsing
out of the transactlon which ié'the‘subject matter of the
acti@n and within the jurisdletion of the caurt;" That is
all that 1s required-- »'

Mp, Wickersham(lntgrgoeing). I do not think that
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1s necessary under the authorities. I was troubled about
thaet, I hzd a uestion about tkat; snd hod 1t looked Into
very carefully, and I tried to find how far the decisions have
gone In sustalning jurisdiction where' there 1is Jurisdiction
of the original sult of the counterclalm, even bringlng ln
third parties, as between t he defendant and the third party,
she they wuuld'not have jurisdictlon of that cause of aetion
as between those parties if brought ﬁy g?iginél sult.

flrs Olney. Well, if the court can go ahead with it,
it 18 a thing which I am suggesting is not necessary.

Dean Clark. Yes, your suggestion 1s based on Rule
29, Rule 29 1s based on the idea that you do not need orig-
inal Jurisdictlon. |

Mr. Olney. %Then my suggestipn 1s not valid.

Mr. Doble. In those cotto;‘e&ses they held that 1t
was not necessary that original jurilsdictilion should appear as
to a compulsory counterclaime.

Mr. Donworth. That ié_the geme aésa-*inlg?o UeSe

Mr. Yoble. Yes, that 1s the same case, Moore vs.
Cotton Exchange, 270 U.S. Would yéu like to see that eaae?"

Mr, Donworth. No. -

Mr, Olney. The expréssion that the counterclalm is
deemed walved is not really aceurate. The counterclaim is
really barred In that case.

TDean Clark. Yes.
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lp, Olney g, 1t 1s not wailved; it 1s barred.

M?.(leuﬂf; Do you not think that should be
changed?

Hp, Mitchell. ‘he Supreme Court has held as to
Equity Hule 30--it does not even say "walved" there; ‘ﬁt
merely says the counterclaim must statey 1t does not say a
word aboub wai,ver, or xxzi;a/or anything else, and then
they have gone on and held that, in the absence of anything
of that klnd, the clalm had.tc be sued on agaln,

Mr, Olney. But Justice Sutherland used the express—
ion "barred". |

My, Mitechell. Maybe he d1d, but I think the Equilty
Rule upon which that decision 1s based does nol say a word
about walver or bar,

lMp., Olney. Fw ther than that, 1t was not necessary

to put an express provision in; bvut if any is in I should
think that it should be'bar,” and not "walved."

Dean Clarke I think it should be " of sourse;g
I do not suppose you really need, it/iﬁw that the court has |
apoken, but 1t seems to me that as the court has speken, o
it 1z well to tell lawyers abeut it,se that they 4o not have %
to go back and look up these cases.

Mr. Lemann. Is it "barred" or "deemed barred"?

Mr. Morgan. "Deemed bgrred;“ you would not say

that e
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Mp, Lemann. No, I say, "is barred."

¥y, Donworth,. Fithout tallking abéuﬁ what 1s already
pone over, is 1t understood that the defendant can amend his
answer?

My, Morgan. Yes.

Mr, Donworths This bar or walver does nqt take ef=-
feet until t he thing is merged in jJjudgment; and as long as
he can amend, that lgall right.

Dean Clarks Yes, that is stated in the amendment secs

tion, and it is staed later heve, flve lines from the bobttom.
"fnd the court may allow the amendment of an answer to ine
¢lude a counterclaim upon such terms as 1t shall deem fit,"
Mr. Wickersham,. I do not understand thils last parts
You have got that the angwer must state in a counterclalm;
and then it says down below “fhe right which 1s sought to bér

eﬁﬁreed by the counterclaim m&y be one acqulred by the defénds

k3

ant, or arising or maturing, after the commencement of the
plaintiff's asctlion and at any time before final judgment is

BERRERER snﬁered;i’may allow the amendment of an answer to

inelude a counterclalm upon suchwéerMs>as it shail deem fitj;

e

privided thet it may dismiss a cgﬁhterclaim which ﬁés %gQuireg
by the defendant, or arose erlmat;red after the eémmeﬁeement
of the plaintifffé action, if 1t sha'l find that the defendant
seeks to press the counterclaim for 'he nurvese of harassikg

the plaintiff and delaying his action. The court may at its
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diseretion order a s everance ofa counterclaim which could be

made the subjeect of an Independent action or a separate

trial of af
judgmen;:f;»§ ﬁ_‘

Dean Clark. Whieh one iz that? Di1d you say the

ple ading of a caumte?alaim,which is matured, or at various
shagea? | ‘

lip, E%’:ickersh@a. Yes,

Dean Clarke. That is one as to which there is & good
deal of complicationf

Mr, Wickershams Ves.

Desn Glark. Some of the ruias are restricted » nd some
rules make the point of time the time of the arising of
plaintiff's claim; which throws 1t away back. What Wé have
tried to do 13; first; to provide a definlte rule toea%oid
question; and second, to pravidg,gretty free rules for plead-
Ing and yet to allow thie court to prevent ALY e

Mp. Wickershams. I do not object to it.

Mr. Poble. Is not ﬁhé code provision that a contract
18 a contract, and there it cannot arlse; as to the other,
1t can:arise. I think that is thé general provision. I
think there are caseé_that Wﬁys And some of them say that
1s the ldea-=that I may be suing jéu to keep you from going
out and buying a claim against méal

Mr, Mitechell. You have a mction; Mr. Wlckersham?
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643

What is your motlion?
Mr. Wickersham. That we accept it.
Mr, Olney I would like to get one change in lang=-
uage which T think is lkportant. As;this first sentence
r eads 1t says: "May state any counterclaim which may be the

subject of an independent actlon, =nd i1s within the jurisdict-

29." Now, it iz not within the jurlsdletion of the court

in accordance wilth the rules, but 1t may be "in accordance
with the provisions of Rule 29, a counterclalm which 1s with-
in the jurizdiction of the court.”

Pean clarka_ Yes, I guess we will transpose that,

Mr. Mitchell. ;Wé wlill transpose that.

Mr, Olney. Also in the nexy sentence it says, "Such
counterciaim shall inelude any claim," ete. Now, that word
"shall” should be "méy", by all means, because you have got
~in there cases in which 1t 1s not mandatory to presénx'bhﬁ
_counterclaim,

Dean Clark. I arraid ‘hat ls the fault of my eXpross-
ion, What I meant 1s that the term “éeﬁntérclaimﬁ sﬁéll in-

gadch I thought we ought to

clude.' : L ‘
have a definitional s cctlon. this is a definitlon. We had
a little dlscussion about that, whether we wantedto have

the formallby, even, of the appearance of a syatute which
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would have, first; a section on definltlons, and so onj and
8o I have put in such definitions as came up along through
the rulesin this way. This 1s a definition.
Mr, Olney. But all that 1s requlred is to c hange
"shall to "may."
Dean Clark. <That is all right.
Mr. Olney. Down toward the bobtom of the page you
N say "The rigﬁt which 1s sought to be enforced" by the counters
¢laim may be ones" Should that not be put more stroﬁglyu-
g that the rights which may be enforced shall include those".
Dean Clark, I should think that 1s all right.,
am not quite clear that it 1s any differemt. I should think
you way you put 1t is all right. I am not sure why you fesl
that the change 1s ncessary. Is not either way the same .
thing; except that you think it should be made 1n the plurall
Mpr, Olney. Well, vou put it in the singular, when |
there may be‘quite a number,
Mr, Doble. Bub it would apply to each one.
Mr, Olney. This 1s not particularly important.
Mpr. Mitechell, Instead of saying "a right," you want
to say "the rights."
Hp, Olney. Yes. There 1s one other thing.
Mr. Dodge. While you are looking at that, I will
ask yéu a question. Is the law st present that a cross

complaint not arising out of the same transactlion must be
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E

within the jurlsdiction of the court?

Dean Clark, There is nothing sald In the BEquity rule

Mr. Dodge. I mean in actions at laéz%s a s et-off

or counterclaim arising out of an independent o ntract may 1t

about 1t, as you will notice.

not be set up, although 1t involves only $100, and therefore
would not be éithin the Jurisdiection of the court.

Dean Clark, Well, the cases go such a distance that
I think that many argue that. I do not think that it has
been clearly decided. |

i ‘.Lemanﬁ. Will that not come uﬁ under fule 207
Suppeae you have a claim agalinst mé for én automobile acciw
dent for %5,000; rnd you owe me $500 for a job of work,

Mr, Morpane. You cannot do thsi now. |

| Hp, Dédge. This rule may cut off the right of set«
off aé it now exists.,

Mr. Lemann, Are you sure you cannot now?

Mr. Morgan. No. I tﬁink»tha counterclaim is under
contract, and 1f it 1s tort 1t arlses out of_thé same trans-
aetion. T think that is the usual rule. |

Mr, Lemann. But suppose you suc me on & contract.

Hip, wickershame It would depend en.tﬂe lawsultb,

Mr, Lemenn. Suppose you sue me bnAan antomobile”

for $3,000, and I say ye# owe me on a grocery blll $500;
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can yau-d@ that?

Dean Clark. You are confusing two questlons. 1
think lr. ﬁedgeia questinn was a limlited one.

My, Dcdge} I say 1f 1itwas én independent sult,

Dean Clark. I do not think you can.

Mre Podge. You daﬁnet set out a eountereiaim of
£100 1in a FPederal court in a matter of contract.

>§¥% ggnworth. I do not think you canas an independ-
ent matter in a E@ééral éaurt,

Mr. Dobie. Are yo tallking about the Jjurlsdictional
smount now?

lip, Lemann. Yes.

Mr. Donworths  Yes.

Mr. Doble. I do not know about that. The leading
case 1s the Amerilcan Soda Fountaln case, in Which.Chief Jus=-

/
tiee‘gzgéf%%ote the worst opinion he ever wrote, There 1s

no discussion of the question. He says all thiﬁgg conslder-
ed, 1t may very well appear that the jurisdlctional amount
1s there., e the?yfifas 69 cases, S¥HY one of which is In
point; because every one of them depended upon apyeallaté
procedure, in whileh the rules are very different,

Mp, Mitchells We have no éﬁtherihy to mak@ any rule
that makes any change in jurisdictional questlons.

Mp, Lemann. But ss I understand it as to the jurls-
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dlction, the Bupreme Court hus the final say where the
Jurlsdletlon is uncértaln, and 1f 1t 1s uncertain you could
mgke any kind of claim you Waﬁteé to, and the §upreme Court
would approve it.

My, ﬁiteheil. Gentleven, it 1s a little after 1
otelock, and I haﬁs a requgst.frCm phstag?aphﬁfs who want
the privilege of taking phobographs of the members of this

conferanee.,

(Thereupon, at 1:10 6t'clock p.m., the Advisory Com-

mittee adjourned 1345 o'clock pem.
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APTIR  RECESS

Saturday; November 16, 1935.

The Advisory Committee met at 1:45 o'elock pem.,
pursuant to recess. | ‘,

My, Mitchell., We are s t1ll on Rule 28.

Dean Clark. May L speak of two different kinds of
questions thét were presented to me during the recess, and
dealing with aamewh%t the sawme problenm. Fhat 1s the material
at the foot of the page.

Mr; Wickersham., fule ée?

Dean Clark. HRule 28, %ﬁe counterelaim question.

And this 1s the same part that you originally asked the ques-
tilon about, Ir. Wicksrsham. Yr, Olney thought that the
provisieons beginning with the worl "provided", and providing
for dlsmissing a counterclaima ecqulred by the defé@égigzgés
rather doubtful, and suggested striking it out altogether.

In partleular, he railsed the question that no counterclaim,
under the mandatory secticn,gaught to be strleken out, which,
ls true. VWhen we drew it we t hought there would be no
counterclalm under the mandatory seétion, because 1t was sup;
pogsed that & counterclalm arlsing under the transaction orige
nally sued upon would undoubtedly maturé‘at the time of tle
orizi sl one, He suggested that while that usually be true,

1t would not always necessarily be true, and his idea was to
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strike that out. Hr. Dodge suggested that mimez he thinks
the allowing of a counterclaim at any time before final judg-
ment 18 going too far, and that it ought to be at any time

before trial, I was wanéering; combining those two points--

if we move the time up to the time of trial, and then struek

out ths proviso, how that would appeal to the Committee.

Mr. Mitchell, Strike out entirely the proviso?

M, Wickersham. It 1s at least an improvement over
saying "before final Judsment,'

Dean Clark. The only Question there 1s one that I
ralgsed before, t hat the trial might concelvably be mi&éd,
and you might have what would be eclaimed to be seweral lawe

sults.

|
Mr, Cherry., Especially under these rules, with @POaE
|

vision for severance ani separations |

Mr., Doble., That preclse question has been raised in
gonnectlion with removal of cases on account of prejudice

and local influence. That has been changed, so that now

1t means the firsl{trial. K

Mr, Dodge. Ttwould naturally be the first trial.

e Dobilee. Ihat is what the Supreme Court has held.

Mr, Cherry. But that mlght not be so where there
1s but one trilale.
Mr, Dodges, On the merlits.

ﬁf. Cherry. 1Ngj under thisprovision we adopted
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a rule callingAfér severance of the different parts of the
Ca88e |

Mp, Wiekershem. Would it be better to say, imstead of
A he main issues"?
Mr. Mitchell. I would say ”Eefore the final submission

1 rial be%ayéj@gé lasues”, %??gél before
of the case."

lip, Morgan. Yes.

lp, Wickersham. Yes.

Mr. Morgan., I would like to have 1t ailoﬁed during
trial,

Mr. Mitchells That leaves in the idea that 1t must be
before the triala

lip, Eérgan. Instead of trial; say "before final sub-
misslon,”

Wr, Mitchell. Vhst do you think sbout that, Mr. Dodge?

Mr. Yodge. I think it is all right.

Dean Clark. "Before final submission."

Mr. Mitehell. 1t may be better to say "before comge-
tion of the trial." |

Mp., Donworth. After what word does that go in?

Desn Clark, Sixth line fgem,thehbegtem, where we have .

"pefore final judgment is entered,” and this is a veriation :

of that, _
Dean Ciarkg What about striking out the proviso?

¥res Wickershame VI think that 1s ?ermissive‘with‘ths :
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gourt, and like that, If on its face, a late application
appears to the court to be m.de simply the purpose of haﬁéss-
ing the plaintiff, the court would have almost a right to do
that. | ‘
Dean Clark. You think, then, 1t would be nseessagy;
as Mr. Olney though# it would, to limlt this ﬁo only the perw
m issive counterclalms?
Vre Wilckersham, The only what?
Deaﬁ Clark. To only the permissive counterclaims, Ybﬁg
gsee, under the first sentencs cf the rule~-
Mr. Wickersham. Yes; well, do you not mean that thaé

is ao?

Wr. Doble. The other has to be in the answer,
Vre Morgane Yes, you would have to have an amendmenté
Mr. Doble. The compulsory counterclaim has to be In %
| the answer; 4if it 1s not it ls walved.
Mr. Cherry. Your control of %h@ amendment Would.eﬁver
the other, wou}a it not? ’ | _' v
Dean Clark, Yes. Judge Olney thought %? the point
that T mey state your proviso at the bottom of the page, and
also a suggestlon from Mr. Dodge, which Eas been more or |
less taken care of by the sugzestlon that, ahead of "at any
time before final judgment," it vbe "at any time before come

pletion of the trial." And then we were just discussing
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whether you thought the proviso ﬁnnecessarye Mr. Wickersham
sald he thought it wes permissive, and therefore helpfuls ‘
and therefore, the question whether the mandatory was conclu-
sive, as polinted out in sentenec l’éf the rule«~-that the
counterclaim must be in the &nawer or 1t is barred=«that that
would n0§ come up here anyway. |

Mr. Miﬁehell; You cannot very well bar a countereclain
that has not arisen, Why rot put it in your rule so that :
that would not be econstrued to mean that?

er._Dadbie; What 1s the harm in leaving in thils last
provislon glving the judge thils power?

Mre Donworth. I think 1t 1s a very wilse provision.. |
Otherwisé the defendant may;befeﬁe trial come in with a elaim.
Bubt you could prevent all nonsense. | |

Mr, Morgan. He would not have a right to do that
thing, except by amendment, or something supplemental of thei/
§1eading; for which he would have to get parmissiéﬂ. |

Mrs Olney. It seemed to me thag there might be szome
difficulty in 1t.

Mre Doble. This 1s after ths commencement of the plai%»
ﬁiff's action? |

‘Dean Clark, Yes.

¥re Doble. So that he may put it in hls answer, and

1t may arise in his answer, and it may come out at the trial

that he went out and bought this counterclaim., I favor
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putting it in.
Mr. Olney. When that situation arilses, it simply
means that his counterclaim would be overruled and thrown .

out, and a;judgment in bar rendered agalnst @tﬁv

Nre Dodge. Does thls word "dismiss" meen dismiss on
“the merita?

Pean Clark. No. »

Mr. Dodge. It means get rid of 1t; so far as thié
cass 1s concerned?

Daan (Clarik,. Vés .

Mre. Doble. And bringing an independent action on 1t
later. I make that motien; that this be left ins |

Nr. Lemenn. I sscond the motion.

ﬁég Mitchell, A1l in favor of that motlon wlll say
"Aye's those opposed "No."

(The motlon was unanimously
adopted.)

Mre Dodge. I just ralsed the question whether that
applies ’
word "dlsmlss"EXwhere you refer to a claim growlng merely
out of thils particular case.
'Mr, Eo&ia; How about "dismlss as a counterclaim In o
this case™?

Mr. Dodge., That would make 1t plain,

L2

¥re Doble. tDismiss as & counterclaim in the instan

gase,"
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Prof, Sunderland. Or dismiss without prejudice.

Vrs Doble. Yes, that is bebter "dismiss without pre- 3
judice."

Ure. Wleckersham, . Where ﬁould»yéﬁ put that?

Mrs Olmeys Do you think that would accom@lish anything
at all from a praetical point of view?

Mr. Dedga; The eourt might have‘aliawed the amendmanté
and then on further eaasiéaratian £ind 1t had been brought ta?
harass the defendant., |

Mr, HMovgan. Yes. | ;

Mr;rﬁitahelle, Ave there any changes on the second pagé
of Rule 28 that you want to make? It dees not seem to me j
that that next sentence 1s worded right* It Says, "The aeur?l
may at its disecretion order a severance of a counterclalm |
which ¢ ould be made thé subject of an iﬁdagéﬁéént_ggﬁ;en or
a separate trial of ény counterclaim op a delay in thevexeeuné
tion of the first judgment to be entered until the second
judgment, e%mar all juégments are entered.” I dc ﬁeb under-
stand that. | | | |

ﬁ&aﬁwciark. Perha@s 8 corma’ wsulé halp. it-cauld e
made tha subjeet of an 1naependant aetieu, (a@mma), or the

separate tfial of any Independent counterclalim, (cﬁmma).

Dean Clark. The court may at its discretion order &

 severance of the cointerclaim,! and so omjor order a separate
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My, Movrgen., Pub in between "ay" and "order."

Mp, Donworthe Lf you pub the words "in 1ts dlscre=
tilon® further back; you do not need any further change--"the
court may. in its digeretion," |

Mr. Wickersham. }Ebu do not want two "mays" in theré; 5
"The court may; at its dilscretion, order a scgond trlal', |
and 80 O |

Mra»MQrgan. Yese«

lr. Olney. The first sentence 1s not very limited, s&
as to require that that e¢laim be one of which the courﬁ a
would have original Jurisdletion, In other words, the
plaintiff'eauld bring sult agalnst John Doe, and, we wlll
say John Doe and Richard Roe; and then John Doe can pro=-
¢oed to sue Richard Roe, althoﬁgh on a claim of which the
court would not have jurisdictlon at all,

Dean Clark. Which provision 1s that?:

 MYr. Olney., Rule 30, |

Dgan,Clarkf Well? you are ahead of ts. (Laughter.)g

Mri‘ﬁitchell. We have not finlshed with Rule 28. |
We are on the second page of Rule 28,

Vre Wickershem. I move thatb ﬁhnse changes be made

and that we adopt Rule 28,
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Mr, Loftin. I second the motlone
| (A vote was taken, and the
motion was unanimously adopte
ed.)

Mr., Mitchell. Now, as to Hule Eé;

Dean Clark, This pr gents the questlon of jurisdictlon
that we were dlscussing before, M%lgéd ] 1t in a liﬁit
.eér ngre or less, to avold ralsing a questlon than otherwise.
I have no great wish to limit jurisdieticg over counterclalms.
§f we can go further,'l will_ée very glad to go further, and
as Mr. Doble has pointed out, tﬁe law is confused on the sub-
jset.r

M%. Donworths = I am iIn sympathy with that ldea. I

think the phraseology might be very much improved. Think of

this situatlion: When the ¢ unterclaims must be pleaded pur-

suant to Rule 28

Dean (lark, That 1ls in the alternative--or "arises out
of the transaction or ats éné occurrences which are the sub-
ject of the aetien.” |

Mr. 5Oﬂworﬁh (Continuing). "No indapendeﬁt grounds of
jurisdiction need be plgadea, unless - the counterclalm is~
pressed after the actlion 1s dlsmissed for want of Jurlsdict-
fon,™ Does that mean that you are gaing‘to amend after
dismissal? I had thought, subjeet to Dean Clark's idea,

that in the fourth line, where it says, "unless the counter=

elaim 18", we might insert these words "intended to be presse
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substitute
and then beginning on the next line "muhjmmkxks/"even if."
That is, when a man flles his counterclaim, he must show the
jurisdicbion at that time, 2ns net walt untll the sult 1s |
dismlesg~d and then ask to amend, |

Dean Clark. I think that 1s all right.  Of course
what he would have to do then woum be to s{mend. The way we
-; ¥ux stated it,vif he has hat actually pleaded that counter=
claim, we allow him to amend. So that we reach the same
result. |

Mro. Donworthe I do not earé;

Dean Clark. DBut I think that is all right.

Mp, Lemann. If we are uncertain about the jurilsdiction,
1ot us say nothing about it, and take up Rule 29, and leave
it "within the jurisdilction of 'he court," We cannot de-
termine that#xnmﬁxif we <o not know just what its purpose
. ige-and thils seoms to impiy; in the case we dlscussed, that
porhaps there tould be no jurisdictlon. I sald to Mr. Poble
that thet is not clear, L have gone over this Hule 29w~
and I have gone into the question of where there was no -\
jurisdiction where tﬁe amount was less than @3;000. Ané?;a‘
are in déubt; let us say nothing aboub 1t. ’

Mr., ﬁabia. They have held, in the éasé of a agmpﬁlsery
counterclalim, that no juﬁisdicti@nal facts ﬁay'appear; that

ig, faects to Juastlfy the jurigéietien of the Federal court

as a courtes
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My ﬁodge. What have they held as to voluntary counter
elaim?

HMp, Eébie. I do not think that appears.

Mp, Lemann., Your idea is where there 1s a counterclaim
for less than tha‘jurisdiztional amount?

Mr. Doble. Yes. That is what the Supreme Court held

in the Soda Pountaln case, without a technical discussilong

and T gueas that 1s the law, There have been some minor

cases Iin which some of the judges polnted out that 1t 1s
perfectly clear that, where the plaintiff claims %900 and
the defendant claims %2;600, he can add them together; it
is not a counterclaim., I doubt whether we should go into
that.

flre Lemanme I do not think so’

lip, Dodble, But they did hold in the Cotton Exchange
case that, as to aompulsory}eounterclaim, it was not neces=~
sarxx that Federal jurisdictlon had to appear.

Mr. Dodge. But it 1z very unfortunate that a man sue&(
for $3,000 should not be allowed to bring up a set-off of
#8500, bvt would have to go in the State court. _

Ny, Mﬁrgaﬁ.' 3$¥E/§§u g0t any cases of that kipd, where
the plaintiff sues for $3,000 and the defendant wants to
bring in a counterclalm for %&QQ{:ﬁhat,eah be taken care ofe«
n@i arising out of the same cass. |

Mr, Dobles. Independently?
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Mr. Uobie., In the Soda Fountain case, they held that
they might/igg two together,

lp, Morgane I do not care aboﬁt adding the two together .
I want you to knock out the defendant, You sue me for $3,00(
on a pereonal injury, and I put in a claim for $1,000 on a
promissory note.

Mr, Doble., I think thet 1s all right. I think juris-
dilctlon once vested would not be taken away by the countere
claime.

Mp,., Morgane. 1 grant thatjy but suppose theplalntiff
moves to sirike the counterclaié because 1t 1s not within
the jurisdiction of the court and does not arlse out of the
same transactlon, and he could not bring it In a Federal
court as separate lawsultj and now he says that you cannot
gountercliaim anything a?iaing out of the same transaction
unless your counterclalm wouid have been ltself withln the
jurigdicticn of the Federal court.”

Mr, Doble. As T read the Fedsral cases, I do not think é
it ia_éla&r. If the pleintiff's cleim is $3,800, the de-
fendant cannot divest jurisdiction,

Mr¢ Morgan. We know that.

Mp, ”obi@; I mean, he can bring 1ln his counterclalm.

My, Lemann. That i1s what we want to know, 1if he can
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bring in his counterclailm,

Mre. Doble. Yes, the court would have jurisdiction,
even if there 1f his counterclaim was for $100.

Mr. Lemann, ¥ think we shéuld leave that out and leave
it to the Supr@ﬁ%.Court¢

Mr, Mitchell., Has not that not been covered by eases?
Mp, Yoble. I think so.
Mr. Wickersham. I think sé; I think if the ecourt

can file a counterclaim for less

mee had jurisdiction, yh
than the amount you would have.to sue for 1f you were seeking
original jursidictiaﬁ;

ip, Dobie. I agree with you.

Mr, lMorgane TEven %hoagh>it does not érise out of the
same transactlon, |

Mr, Lemann, T move that unti; én investigation 1s made

==and that

BRxikm on thls question of law, we have a memorandum on it,
and 1f we can do that, that we pass 1t now.

¥Mr. Mitechell. We can eeytainiy inelude 1t.

My, Wlckersham. What 13 the law as to juriséiction of
a cause of actlon by way of counterclaim where jurisdiction -
has been aeQuireﬁ?’ But I think it 6ughﬁ to be restricted
to something gréwing‘eut of the same transaction.

M. ﬁemann" Thaﬁ we think 1s settled. What we are
wondering about 1s where that goes beyond that.

lir, Wickesham. 1 do not think you ought to be able to
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do tﬁat. '

Hp, Mitcheilg 1t 1s not a question of adding the two to=-
gother. .

lp, Wiekershﬁ%ﬁ No, it is siﬁpl& to bring imkm a new

controversy by way of counterclaim,

Mr, Mitchell. To bring in a new controversy where 1t has
not conneetion with the claim suwed on, and the only claim ig
that 1t lessens the ‘urlsdictiona’ smount, and your claim is
that you can do that, notwithstanding that it is less than
$3,000,

Mp, wickershams. I think they can do that. I was sur-
 lsed to find that, but I think the declision sustailn that.

Dean Clark, We have been talking newvabeut the ordinary
gases of a money claim.

Mr. Morgene No, I amtalking about any kind of clalm.

Dean Clarke. I want to ask you 1f you go that far. Sup=-
pose it was $1,000 against $3,500. Suppose 1t was an in-
Junetlon on independent grsﬁnds-

My, Mitchelle That is hardly a countsreclaim.

Mr. Morzan., 1t 1s according to this,

Dean Clerke Yes, it is according to this®

My, Ponworthe. Suppese ib was an assault and ba££ery

1

eege, and the defencant says,''my damage 1s $2,000. "

Mre Lemanns Of course, he would never say that the
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damages were 343,000, Lﬁaughter.)

Mir. Yoble. I think the Supreme Court would sustain |
that., |

My, Lemann: But my point is tﬁat vou might owe me %2;000»
for groceries, and you have got me In court and I think 1f 5
the court pasées on your claim for $3,000, 1t would pass on |
my claim against you for $2,000. |

Mre Yoble, I think that would be so.

Dean Clark. Suppose agalnst that sult against me for
assault I want to put in a claim for speclfie performence of
a contractas

Mr, Donworths Thr-re is aﬁe theorv upon whieh the counter
claim, while independent of theorizinal sult, is within the
jurisdietion, although Involving less than %S,GQQ, and that

and
ls when a plaintiff brings sult for anything,/he brings into

eontroversy an entire adjustment of thg@é%@@g@%éi&iéf‘%ﬁ?f
and eontract between hin ané'the defendant, and that is the
inside offer in his eomplainénu fi?waﬁﬁ'te adjust all points.'
If that 1s sa; the origlnal 3ﬁrisdiétiqﬁ would cover it.

iy, Boble, i think so. There a re cases holding that
where a State 1s sued on a contract for prison labor, this man
ean come back on a cantract; although he could not have
an independent sgiﬁ, :

Mr. Dodge. Well, that 1s the soverelign,.




6859

Profes sunderland, Yhat is on the Lheory that it

1s a common law’fﬂmupmenta
My, Dobile. That 1s right. I do not believe you could<£
that Othaéwiseﬁ

Vﬁrc Dodge s Witl you look that up and moke 8 memoe
randum, Dean Clark?

Dean Cl%?%, T bhed my a;soeiaﬁe, Prof. Seﬁgmaﬁm,
work on thiss I have not his m@m@?aﬁéum here, and I will
have to éﬁaénd on MeMory. But ‘hat he had chiefly 1in mind
was the broader bind of clalm T snoke of, and iﬁ does n@t:
seem to me that that vwould come in, That was his Judgmente=

. . 1
that specific performance case., Do you think so,

Mr. Yobie. I think on jJurlsdictional grounds it
would be all right 1f the rules permitted it. In other words,
the court already has jurisdietbion of the case and 1t has abe
bached, and they would be apt toYshoot the works"™ out,

Dean Clark, Well, specific performance of a contract
on realty?

My, Dobley Yes, that would be my case.

Dean Clark, That 1z oolng pretty Tar,.

iy, Morpan. But you are nobt golng teo distingulsh
between dirferent kin's of clalms which do not arise out
of the same transactlon, snd you are going to go back to
the old bnglish digtinetlon between seb=off and counter=

claime we have gone beyond recoupment.
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Wp. Yoble. I would be ineclined to take the chance
and »ut it un %o the court.

Dean Clark, 0f ecourse, that 1s one way of extending
FPederal §uyisdiction»mwhich Consress has not been very anxious
to do, or 1f not extending it, at least clarifying the law
pretty extensives,

A
Mr. Mitchell, The real principle underlying this

in suech a way as to

defense of éaunﬁsrelaim ls that the plaintiff 1s going to
get & Judgment agalnst you and get something out of you, and
1f he does and you are not allowed to litigate and collect
your claim against him, he may run off with your money, and
you may never get yours. It seems to me that, in the case
that has been suggested, the plaintiff is suing for money
and the defendant 1s not seekins any rellef that will diminish
what the plalntlff gets: he wanbs speclfie performance of
a contract for real estate. 1 do not quite ses the reason
behind the idea Ehat he should be allowed 1n a Federél court
to bring in a case that othérwiga»is‘noﬁ within its juris-
diction as an independent suit,where 1t is no! a subject
matter that i1s worth $3,000, and where iﬁ has not:rela%ion
to diminishing the plaintiff{g reeo#ery in any way.
'Er.lﬁlney. éuppase A sueé B, who 1s a 8tate offlcer
in the Feéeral court, to restrain him from taking éertain

State

actlon whieh he is authorized to do under wmwhbewinxstatute ,
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tional by reason of the onrovisions of the Unlied States Cone |
atitution. éugpesg the Federal court takes Jjurisdietion of
Afor Injunction, on the ground that a Federal question is ine
volved, and then suppose that officer turns around and Tlles
a counterclalm against the plaiﬁtiff for $3,000 §n a promigsge
ory note, and they both are cltlzens of the same 3tatd.
Mp, Mitchell. ﬁhy should we not follow Mr. Lemann'g
suggestlon and refer this back to the Committee, with an
understanding that a thord%gﬁtg%wgggd;ﬁtherities will be made

and determine what the Federal courts allow now, and make

the rule conform to 1t?

Dean Clark. That 1s all right.
| ant
Hr, Mitchell, I think you allﬂin the dark until we
know the authorlties. So that I suzgest that we refer 1t

back to the Committee to look 1t up, and th'n we willl know

what the law is.
Mr. Dodge. That was Mr, Lemann's motlon.
Mp, Morgane I second that motlon.

(A vobe was t aken and the motlon
Was‘unanimously-adopted.)

Mr. Tolmane I wonder 1f we should not ask Dean Clar&

that this memorandum of authoritles be referred to ug?

Mr. Mitchell, We had better see 1t before our next |

meeting.




‘determine that,

66%

Nowsy we will pass Rule 29 with that understandlng, and
go to Ruleégeo :
- first

Up, 0lney. Thers in the xmmznét/sentence the same
gquestion comes up. It says,"The answer may state any clalm,
whether based on 1sgal or equltable grounda op otherwise

transaction whiech is
arising out of the/subject of the action,who shall raply
as provided in Rule 31." That claim made by one defendant
against the other, does met that come within the Federal
jurisdiction®

lip, witchells It arises out of the same transacticn.

Mr. Wickersham. This just elects which one of those

causes in brackets in Hule 30 we will adopt* I think before

we use the nhrase "transaction which is %, we had better

Vr. Morgan. “nd you use "subject matter" instead of
"subjeet"? |

My, Wickersham. Yes.

Déan Clarke. Yes. ’

My, Mitchell,  And to be consistent we wlll strike
out "acts and occurrences Whieh aﬁe.?

Mp, Wickershams. "The transactlions whieh is the sub~
ject of the actien.” |

iy, Morgan. "Subject matter of the actlon,"

Mr. Wickersham. Yes.

My, Morgan. We ought to make them unlform at any rate
Ream Mr. Wieckorsham,. Yes.

L
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Dean Clark. On the ?eint of jurisdiégign, I think
independent grounds are not needed; but hsrexéhé question
is by no means cleare |

Mrgr Dobie. -That is true; and 1in the case}of Moore
va. New York Cotton Bxehangs~aﬂné Mr. Wickersham was\in that

ease; 1t says George W. Wickersham and Henry W. Taft f@r

th@rﬁew York Cotton Exchange~~the court sald, "We are ofz
opinion that thls counterclaim comes within the first branch
of the rule," (That 1s the compulsory claim branch, and we |

- cons lder '
need not ¢ n the second branch, that Federal jurlsdict-

ion must appear." Then:they clte and inferlor court Fed-
eral case.,

Mr. Lemann., In the middle of the second paragrash of
Rule 30 it says, ?ﬁhe third party shall file his answer or
other defense in the cross aétion,'ané he may also plééd
defenses to and otherwise dis ute, " and so on. +was a
1ittle uncertain of what that lansuage meant--whether the
third party could do anything different from whai the orige
1nal d efendant could do--whether 1; éase of "other defenses"
the defenses could be pres@ntéd by_tﬁe answer,

Dean Clark. £ intended to inslude in that "hls answer

man

or def;;iggi“ I want to make it inclusive?to cover this
mexzzm/that I provided for under,ﬂuls 26«=which I guess does

not need to be considered here nowy and if a motlon'to-

strike were correct, which I conslder a defense, and possib’
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motlons for summary judgment or other procedure.

lip, TLemann. It seems to me you ought to be as def-
inite about this as you were 1in the specification ss tot he
defendant; otherwise the differgnce in language might -~

Dean Glark‘lnterposing). I think I am. I have for=-
gotten just what we did, but I think we probably tied %k the
defendant down, and now we tle this man down.

Mr. Lemann. ﬁé should be equally tled.

Dean Clark, Yes. Now, if you want I will go back
over it, or if you wish I will just change it to make that

~ third party to be tled like the defendant.

firs Cherry. Why not tle them by the same cord, by
reference?

Dean Clark. That eould be dona. But the next part
of 1t, "Ye may also pleaded d efenses to end otherwise dis-
pute the plaintiffts claimsybee

Mr, Cherry (Interposing). That would go in, yes.

Dean Clark. Let me say on that that some of these
cases have sald he aould_ﬁct do that unless the plaintiff
ted agalnst him, But I never saw any reason for that
limitation. But if he ultimately may bring a very good case
why should he not dispute 1t whether the plaintiff claims a
judgment against him or not? |
Er;'Lemann, But he could not do that in any way

that the original defendant could not.
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Dean Clark. That 1is correct., Now, on this jurlse
dictional pcint question, may I say that in the note I said:s
"1t is not belleved that incependent grounds of jurisdiction
and venue are negessary herej but_fﬁrther_examiﬂation of the
authoritles will be made."  Now, my staff dld investigate
further, and they feel that 1t 1s not--at least, perhaps it
i1s not beyand'question, but ié reasonably clear, but I guess
I had b@ﬁter include that in the mémcrandum that you want.

Prof. Sunderland, I dild not understand which way
they indicated,

v Dean Clark. Not necessarllye __

My, Donworth. Independent grounds.

Dean Clarke. Incependent grounds where you want to
brins in a third party; 1t is the same transaction.

Wr. Lemann. It seems anomalous to have that rule
that you could not do the other thing.

Dean Clark, I want to make that clear. Thls is on
the eo-defendant. I do not think there is‘anything under
~any Pederal practice about bringing in a third person, but
it is a claim agelnst a eendefendantAwho is already in.

Mr. Lemann. Well, in a receivership, you can sue
a third person without regard to the amount. If you get a
rece ver appolnted in a Federsl court, in Loulslana, that
receiver can bring in any‘defendaﬁt withcg%-ragardi:c the

amount, fe can sue anybody for any amount, although the
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corporation for which he 1s a recelver was a Loulsiana cor-

pofation and could not have sued that man in the Federal courgg
But the original plaintiff was a sitizen of Hassaéhusetta, and
he came to Loulsiana and got a Federal receiver appointed, |
and that Pederal recelver broughtrin d@f@nd&n?jwhé?e the eor~f
poration coul@ not have done 20.
Mr. Doble. That 1s on the question of ancillary jurls-
dlction.
My, Lemann. Yes. It hink t%at justifies the third
person. | )
Mrs Olney. I dé not think it justifies the co=defend=-
ont rule. That jurlsdiction is msinbained there as anclllary
to the rirst sult, because he is sn officer of the court.
Hip, Lemann. But I think 1t 1s on the theory that he
is in the ecourt--not on the theory that depend%:g}a cltizen-
ship.
Mr. Olney. No, because he 1s an offlcer of the court,
Mr. Lemann. Well, I'think at least we ought Lo ex=
amine the law.. | ’
Mﬁ. Olneys There might be an entirely different
controversy that exlsts 1n the recelvership, aﬁﬁ‘still the

recelver can bring that sult.

My uabie. Thare a number of cases that Prof. Jevie

prings up #62 interpleader has been sustalned.
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My, Lemana., I think 1t all should be covered by the
smorandum, and cee how far 1t goss.
}ﬁr. Dobie. I think so too, and we need not discuss
it further.
My o Miteheil. Shall we pass ﬁule 30, then/subject
to this éiselasurabcf this memorandum later?
| lp o Olneye There 1s one thing==I do not know whether
the reporter has considered 1t er.not. That 1is, 1f you are
p@ﬁmittigg’here a suit by one defeﬁdant agalnst another, woulc
it not be advisable to insert some grovislcn that unless t he

right
original plainbifftsummtrmxkike/to

eligf 1s abtacked In some
way, he should be protected against delay by the flling of
this claim 1n wgieh he 1s really not interested.
| Dean Clark. T think perheps 1t would be a good ildea

to put it In specifically. We have, 1 suUppoOse, our general
provisions as to cons lidation which I suppose cover 1it; but
I gsee no reason why that should not go in»as a gpecific pre=
caution., |

My, Hitchell; Did you notice that suggestion of the
Minnesota Committee as to contribution or indemnlty?

Dean Ci&rk. Yes, I want to speak about that., In

the last three lines of the zirsé % Kule 30, pr®viding for

soparate trial, I have not sald any more than , "*he court
in its discretion, as it finds convenlent."

Mp, Only. I know, but T thin¥k this thing 1s going
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to strike the bar as a possible way of delaying matters, and
it might be well to have some speclal provision in there.

Mp, Lemann., I think 1t will delay matters anyway. I}
¢ .

-

is an admonition which may be paségé%e might limit thisy
ﬁbu put in, where the plaintifs 1s harassed or limited--per=-
haps we could leave 1t out., Now, this rule 1s more limited
than some people wanted, For instance, Prof, of
Chicago geve me a draft much broader than this, In general,
this third party practice 1s reasonably new, They‘have it
somew st in New York .nd “isconsin, It is rather a desirable
thing, but the qu@stion 1s how brcéé is it to be maded You
will notics for one thing that I have limited it to things
arising out of the same transaction,
o Mr. Mitchelle £t is purely an Indemmlty provision,

is 1t notf/

Dean Clark. Yes.

Mr, Mitehells To get indemnity bthere and third party
eontributigna

Dean Clarke. Yes, Now, I have limited it because I
thouht 1t was a new thing to most of the States. Idid not
want to ask them too much. But I should be glad t o have my
Vqutionréve?ruled. L am naturally conservative, and 1f the
Committee wants to be more radical I am willing., (Laughter.)

lMir. Wickersham, We will all take notlce of that,
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My, Mitchell. In Minncgota, they have sald the thing
‘n a very few words, so far as contribution and indemnity
are concerned. They have said if he 1s a third party and not
a party to the actlon he Is sntitlgdato contribution or in-
demmity, Then they go on and 8dd two other %Jgga. What
do Jou think about this?

| Pfef,‘ganderlané, Those are probably the English

eases. - Lhere are three branches of the fnglish rule, and
they probably apply them all, -

Mr. Mitchell. What arethe other two branches of
the English rule, and why should they be exeluded?

Dean Clark. One difficulty does arise about ﬁhe-dif?
ficulty o” extendlng Federal gurisdiatiena First, it 1s a'f
guestion whether you ean sxtend Federal jurisdiction, and -
second, whether you shoud. Now, as to how far you go, the
broader you make ‘he rule bringing in a third party, the more
you run into this questién of iIndependent grounds of jurise
diction or 1f you are nat'doing that¥ you are really are draw-
inéj@%ird partles who could not stherwiSe be sued unden the
rules in the Federal gourt, That is about the problem.gwhat‘
ls mainly here, I thiﬁk, zgi;hﬂ question of Federal Jjurise
diction which makes this situation a little harder then it
would be in the State practice.

| Prof, Sunderland. Those second branghes of the

fnglish rule are very technical. I do not think anybody
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- would know whal they meants
fip, Miteholls I do not.
Prof. Sunderlande Bub the first parb, as bto eonbidhus
Wi very St
tior h 1g zwumi/clear,
 Dean Clark. They have mot put in the detalls.

itchelle Now

;:ﬁéaﬁ'ﬁlérkg hat 1s, that contribution or inéagniﬁy
would only cover that sentence, | |

} Prof Sﬁﬁéﬁ?léﬁﬁ; , Yes,the lagt psrt of the firat
sentence, | |

Mr. Mitchell. I a4 nolt mean to oress 1t. I just

| wantsd informabtlon,

Daan Slaygi I would 1like §$.%ﬁaw5 ﬁr;lﬁiékéﬁahaéf ir
the Committee would 1i§$;ta§§x%@ﬁé~this Pales

My ﬁi&k@ﬂsyému‘ I am 1n,favnr~gf extending 1t, xu as
fa? ag the declslons of the @énrﬁs allow,

Dean Clarie Well, thig is not aave?@é bg ﬂaaiaianﬁg
gf course, the state courta a?& dﬁiﬁg 1%;

lirs Wlekershams ‘Well, thers are a number of Federal
decislons vhere ﬁ@iyﬁ_g@rtggg ﬁ@?@ brought in under the lew

. York raia, for %K@m@lg, and b h@gianatéin&ﬁ its ‘ﬁﬁ%éffthgm_.'

15 thé case of ?ighita Light Co, va, Public Qtili%ies Com=

ﬁvm;ggiaa, @%@vﬁggg izn'thgﬁ‘égﬁa A end O had a ﬁﬁﬁﬁrasﬁ ,

}i_ﬁgﬁﬁéﬁgéﬁgﬁﬁﬁligbifﬁﬁé @ﬁ%ay gompeny, agreed tﬁ'&ﬁggly-g

I g@%@y,ag;%pa%rﬁgigﬁgyiégij A and C were both elbtlzens of
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- West Virginia dolng business in Kansas., B, the Kansas Pub=
lic Utilltles Commission, declared a rate higher than the
rate In the contraet, -nd directed ¢ to supply Aat that
rate. A brought sult against B, a citizen of Kensas, en
the ground that tﬁat order violated 1its contract rights with
Ce Co intervened in the sult between A and B, The Supreme
Court saild that the interventlon of the Kansas company in

;'th@ same sult did not take away theground of diversity of

nghip, on the ground thet jurisdictlon existed when

the sult was bsgun., And 1t sald that Jurisdiction once ac~
quired of that kind 1s not divested by a subsequent change
in the citigenshilp of the partles; mnor is such jJurlsdictlion
defeated by the presence of a party whose prese:uce 1s not
material, They sald the E&ﬁsag‘éempany wag a ?roper party
but not a ﬁeeessary partye

Mp. Mitchell.  They talked about that, but they did
not say whether they decided the case on that.

Mrs Dobies I think thet 1s plain. They did consider
the intervention,

Mp, Wickersham, Yes, but there was jurisdiction
which did not denend upon the citizenship of A and B.

Dean Clark, Yes, but ‘he Federal court in New York.
h.s held that there must be dlversity between B and C, or
some other ground before jurisdiction cén exist in the Fed~

eral court. .+ may clte fo that 29 Fed. Répe (2né772; 28
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Ped.(é?%L?QV i» \qu&

Dean Clark. 1t was sald that diversity is not reguire
ed for intervention, nor for cross-sulits betweendefendants,
Buﬁ we are now dealing wlth bringing in a new party. Wow,
of ccursa; what wé have done 1s to try to make 1t more limit-
ed, with the h)pe of making the new practice stick.

Mp, Lemann. Would 1t not be better to géﬁ thlge-
that we could always find some case that ought to be wlthin
it, and we could always amend lte-~that the reporter has fixe
;t asrfar asz 1t ought to go.

Mr. Donworth. 1 second the motion,

Mr. NMitchell. All in favor of adopting Hule 30,
subjeoct to'ﬁhis further examination of the Federal decisions
on the jurisdictigﬁ will say Taye"; those opposed "no."

| (A vote was taken and the.rule,

with the qualificatﬁ;n was unan.
mously adopted,) '
bip, ﬁﬁdge. T want bto raise one auestion about Rule
#0 which 1s not jurisdictional. = At the very end, the rights
o agalinst
of the plalntiff ks/the new defencant are nothing at alle
He has no rights, and the defendant gets executlon only when -
he pays the plaintiff's judgment. ﬁoﬁ; this being a rule
' appllicable to both equity and law, mr I am wondering 1f ﬁha.
iﬁterf@reaﬁdth the right of a pléintiffrwhc may be rieh.anc
applles as agalnst an impécunious defendant ﬁgrthe right o

the ‘atter against a solvent guarantor, %hat, Ithink, 1
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a famlllar ground of equity jurisdiction which gives the
plaintiff direct rellef agalnst the guarantor, and I trust
we are not interfering with that by providing that the plair .
tiff shall have no right agalnst a new defendant.

Dean Clark; Well, you will notlee that the plaintis
does have some rights against the defendant. The daintirfr

may amend his pleading to include the third perty , as if he

- might have orizinall- jolned such party.

¥r. Dodge, By an amendmant in hils pleading?

Dean Clark. Yes. All we B&vé done 1s to stop 1t
where he could not‘eriginally have,jéineé him in the sult.

My, Mitehell, Let me interrupt to say that the cou:
atténdants are anxlous to knbw_whét hours we are going to
sit tomorrow, Sunday. |

lr. Tolman. I am géing to suggest that we meet at
sro’cléek tcmorrow;‘and havevaﬂ éfterneoﬁ anaAévening sessl
so that we can ?eally get a iittie rest in the morniﬁg‘ I
thinkﬁée will accomplish more 1f we do that.

Mr. Donworth. I second that motion.

Mr. Tolman, Enothner ﬁhing about it 1s that wércan
not getvaﬁything to eat in this neigﬁbarhaad on Sundaj; we
géuld héve to 20 a long way bto find a resiaurant-

Mr, Mitchell. That is why I was golng to suggest

that we meet at that hour: Instead of adjourning at 6 o'cl

- tomorrow and then coming back, we might run through until
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7 oteloek, and make take a rest of 15 minutes during that
time, and we can sit until 7 or 7:30 o'clock and then ad-
Journ for the day, instead of running off and coming back
and sittinflate. . I favor that as a goad suggestion,
Mr. Wickersham, If we remain in sessglon for five hours
tomorrow we will do pretty well.
it Gnlﬁ. iy impressioniis that you will not da.as
mueh In a stralght five-hour session as you could in a broken
five«~hour session. |
My, Lemann. I was wonéeﬁing if you ecoulds If wou
did that you should not come back at night.
My, Dobies What 1s your pronosition aboub tomorrew?r
Mre Lemann. I should say begin at 10 or half«past
10 and meet for threse hours and then come back later for three
hours and then not come back at all at night,
Mr, Wickershame Would we not do more 1f we met at 2
o'clock and sat until 7? I move that tomorrow we meet at
2 o'clock and sit until 7.

%ﬁ. Olneys At the end of three hours you willl find

Mre Wickershem. Well, we will take a 15 minutes
recess.
Up, Loftin., The only objection to that is that I have

an engagement tomorrow alfternoon.

Mr. Lemann. Mr, Morgan goes tonight.
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Hrre Horgan. Yes.
Mr, Doble. I believe that 2 o'clock is a good sug-
gestion. I think abt half-past 4 we . hould take a short re-

i

CEB8
Mp, Mitehell. You made avmction,-@r. Wiekersham,
that we meet from 2 o‘cieek to 7.
bﬁr. Wickershame I dié.
Mr Donwarth. Subjeet to sueh.reeeaé a8 cantake.
(A vote was taken and the motion
of Nr. Wickersham was unanimously
7 adopted.) :
Mr. Dobie. Then it 1is dsfinitely settled that we will
E not sit tomorrow night or tomerrow morning?
| lp, Mitchell, We will not sit except from 2 to 7.
And we will pass on to Rule 31.
Dean Clark; HDW‘ﬁbG#t tonight? _
Jr. Mitchell, I assume that we will sit tonight.
Fp. Loftin. Yes, I make that motlon,
.ﬁrg Mitchellse We willl so understand it, unless there
is sgmevabjeétion, |
lir. Domworth, In Rule 31, in the third line, there
are two»ty;ograﬁhical erras. éﬂis métian" should be "its
motilon” aﬁd the next Wcrdishbuid be #ar“; in other words,
1t should be "upon its motion or the motion."
% Mr, Wickershams In what line?

Mr. Donworth. The third 11&@.
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lip, Wickershame  Well, that is"a repetitionthere.

lipy Doble. It ought o be_%kkézsmetian or the motion."”

Mre Wickersham, Yes. o

Dean Clarke. ¥es, that 1s right,

v, Morgans And following that; we say'The action
ghall:deemea at lssue upon the filing of the answer, and any
ﬁéé or sffirmaﬁive matter thE?@iﬁ shall be desmed to §§ de=

~ niediwsI should say there "new or afflirmative matter ﬁhﬁréin;ﬂ

v‘f%he plaintliff may meet by aaniél, defense or eauntayclaiﬁ§“
I do not thin: you want to deem 1t denled, because that ale
ways put the other party to %heprgsii even though 1t is going
to be agnfesgaé and a%eié@ﬁwﬂ

ﬁ@én Clarike %aitva minatag‘ ‘i‘ﬁhink you are changs-
ing the aff@@t of the rules I think that iséﬁ;l right, bub
let us émnsiéer’iﬁf This provides fér no reply except when
1t 1s required as é‘egantérclaim,- |

Nre ﬁefgén, Yes .

Dean Clark. In other case you may have 1t on the
ordey of ths court. ir #aa §e natlhave it wyou have?%preply,b
and then if you have no réply>it hag got to he ﬁésmed dani&ﬂ
or you are un'slr te the defendant. .7 |

Mr. Morsan, Not at all, 1f you provide ﬁhaﬁ»he may

meet 1t in the Tgs by denlal, defense or claim such as
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- agd n?

say "Yhe plalntiff may assert any defense withoub further
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he may bave. Lf you are zoing to deem 1t denled, then under
other clrcumstances he has 2ot to be put to theproof on 1lt.

Dean Clark, Well, =as a matter of fact, this ls the

Wr, Morgan. + know it is and I always have objected

to it.

Dean Clark., Well, I do not think it means very much
in the course of a trial.

lir. (Morgan. It may not; but it means that you do not

' that be. %
need to reply, and xfxymm/go “to trial without an issue and

withput an affirmative defense.

Dean Clark. Thls 1s new to me, bu

Mp. Morgan. My noint is that when you abolish a
reply that you go to triasl without an 1ssue whenever there is
an affirmative defense; and thét the case 1s then tried on
the evidence without the pleading.

lp, Wickersham. s t_}:lét not the whole theory of 1t?

Mpr., Lemann. What 1s your suggestion? What language
do you want to take out or leave in?

Mp, Morgan. L want to take out the notion that any
new or afflrm,tive matter in the reply shall be deemed denied.

Mr., Lemann. Would it suit you to take that out and

pleading”?
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Mr. Morgan. Yes, "and the plaintiff may meet 1t by
denial or affirmative defense.

Yr., Wickersham. Then you have to have rejoinder,.

Mr. Morgan, No. You are talking about the evidence.

Mr. Lemann, Could vou get it by omitting thé words
from.the word "any", the last word in llne 4 down to the word
"he" in the sixth line, and inserting the words "and the plai:
tiff," It wlll then read, "The action shall be deemed
upon the filing of the answer, and the plalntiff may asgert
any defense or elaiﬁ whilch he hds té any new or alfirmative

matter set up in the answer."

Ml".

[+
. U4

‘ Wh%%«é you mean by “assert“?
Mp, Morgan.hhbﬁy'ﬁﬁ

am b Of i A8 fahad b )
i -ls that he may meet the(Z?ggin

mative, in evidence, by denial, defense or clalm.

A

Mp, Lemann. "Make any defense to the counterclaim."”
Woulg that cover 1t? | o

Np, Morgan. VIt is ﬁeﬁ a counterclaim T amrtélking
a-out., It is where you have an affirmative defense other
than a caunterclaim made by replye.

Mr. Wickersham. The usual provision 1s that all of
that shall be denled W1theut re jolnder.

Mr. Mofgan. Quite se _
lir. Wickershams That 1s the ﬁquity rule.
Mr. Morgan. Yes, and my assertion 1s that it 1s a

mistake; it does not mean anythinge.
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Mp. Wicksrsham. Yes, 1t does.

My, Dobie. The defendant has to prove that new mat-

ter.

lip, Wickersham. Yese

Mr, Yobile, You do not wa nt to put him to that
trouble,

Mr, Morgan. Noy, I do note All I want to put in is
1t can be at lssue and then he can put in any evidence or
disclosure in avoldance that he has.

- Mr, Mitchell. This put§ the burden on the Rmfamdmmk
plalntiff to dlsprove the allegations of the answer; whereas
1€ you put 1t in the sncwer it puts the buden on the defende
%ant to establish it.

My, e

:;uppes you have your opening statement. Yéu have your

afxirmative defense and 1t is not met by reply. wheg you
éhave your opening statement, Will not the opening étatement
dlsclose whether the plaintiff intends to meet the averment

of the defendant by defense ané aVOidance, or by denial? If
you put it this way, he may put the defendant to the burden of
jan affirmative defense, and then he can put the defendant to
.éthﬁpropf; when there 1s no éispute ih fact on the matter,
| Mre. Dobile. Take a'suit for the sale of goods, and

in the answer the defendant sets up Infaney. Now, the plaine
§t1ff 1s perfectly willing to admit infancy, and wants to say

that theseé goods were necessarles, I think that is the kind
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of case Mr. Morgan has in minde

Mr. Wickersham. I have never known embarrassment
to arise ouf of the provisions of the code, that in pleading
facts in replym any facts alleged 1n reply which were not
reaponslve to theAansWsr_shall be taken as though put in
issue, without the need of any additional pleadinge. |

Mr, Morgan. I have not elther, but I do not see why
you should say that‘tﬁey,ghoulé be deemed denled,

Me, Wiek@fsh&m. That 1= the language used in all
codes. 7 |

fir. Tolmen. And in the Eqﬁity rule.

lir. Wickershams. Yes, in the Equity rule.

Hr., Gln@y. I weuld like to ask the reporter 1f the

“dntentlan. conceptlon of these rules 1s not that, as between
the plaintifs and defendant, the pleadings shall stop with
ﬁhe ansﬁer?

Dean Clark. Yes. -

Mr. Olney. “hen what do you mean by saying, "Unless
the answer assert a ccunterclaim; ne'reply shall be filed."
‘You cannot reply In any case,

Dean Clark, In case of = eﬁﬁnterclaim you do. But
we c¢all that answer a reply. |

| Nr, @lney. But you go on and say, "No reply shall
be flled without special order of the court."

Dean Clarks, Yes.
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Mrs Olneye. Why should he fille anl answer unless his

counterclaim is filed?

¥ .
Dean Clark. Well, ﬁhii\ﬁmgAma@ thh New York rule.
Mrs Wickersham. In New York ﬁou'may move to ragjfré'

plaintifs ' ‘

the gmfmmiunk/to ré@ly to new matter inserted in the answer;
and you gt then an éﬂmiséian or a denlal, and you do not
have ﬁg zo to work anﬁ'prqve a lot of things that are admltted.
My, élﬁey. Is that satisfactory, or does i cause-
ﬁelaj? | | | |
ﬁr‘ Wickersham. I have ﬁever known them to regquire
it., Tt i1s very seldom used.
Wr. Morgan. That is to 1imit the plainbiff.
: - Wickershames ’
My, Msxgems/ Yes, that is to limit him.
Mp. Olney. I do not know of any code State that re-
quires that.
e, ﬁiekersham. It is to elliminate endless ¢ ontro-
veriiii;K Oﬁ%ﬁ“ |
The rules on reply--some of them have it as to all
new matter.
rrof. Sunderland. I think Callfornla is very pecu~-
1iar, in that 1t has no reﬁiyt‘ |
lip, Olney. So far'as'tﬁe counterclaim is eancefnéét
that 1s different, bub~sap§esé thgre 18 affirmative mattééi

 set up by way of defense.
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"he would have Lo do 80,
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Prof. Sunderland. +t is very common not t% allow
reply.
lir, Morgan. Supose you have a personal injury actionm,
with a defense of release, and if th@:Pelease i1s deemed denied
has the defendant'got to go on ahd prove the release,ﬁths realr
‘defense 1s that it was obtained by fraud? | |

R -
Prof, Sunderland. Under the language of this I think

lip, Mitchell. I think, too, it 1s a question of the
burden of proof. It seems Lo me that if you strike out that
clause "Shall be deemed to be denied and leave 1t "Shall be
deemed atrissue“ it will be all right.

My, Morcan. Alligggﬁﬁfrying to do 1s I amtarying to
rzErirr ask why you should put the defendant to any greater
burden with reference to his arfirmative defense than you are
dolng with reference to the palintiff, with.reférenee to his
claim, You have taken great pains here to require the de=-
fendant to admlt the matters Whiéh are not to be 1ln contro-
versy; and here you are mgking a speclal provision that the
defendant has got to be deemed to have denied every one of
nis affirmativé defenées, and then théplainﬁiff mey not only
put him to proof, but hé may confess and avoid. . |

Mp, Mitehell. Well, take the release case that yo&
referred to. There 1s an éllega%ién and an spewer as to thﬁ

iy,

wallef elaimed.




683

Mpr, Morgan. Yes.

Mp, Mltehell. Now, on your btheory 1f 1t 1s done the
way you want it,suppose the plaintiff not only claims the
release was obtalned by fraud, butb denies that it was ever
axeeuﬁed?

lip, Morgans Yess

by, Mibéhsll, Now, would it not be btrue under your
system that the burden would be on the plaintiff to show In
the first instance that he d1d not sign 1t? |

Mr. Morganes No.

Mp, Mitchell, Or would defendant be in theposition
of having to zo on the stand and Qréve that it was signed?

Mr, Morgan, My notlen wés simply this: *hat the
defendant can meet that in any way he.sees fit, by denlalj
but maybe the burden of going forward by my system would be
great.

My, Mitchell. That 1s Just it. In trying my case
I will want the defendant to go on the stand and have the
burden of proving that the document was¥ever signed, and the
privilege of cross-examining him, tnstead of havinéﬁ%ut my
witnessea on and having the burden of proving that it was
signed.

My, Morgem. I<iié not want that. K11l that T am saying
1s that there ought not to be a statement in the rules to the

effect that the matter 1s néesssarily denied. My point is
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that you ought to say nothing ébout 1t, and the opening state-
ment of counsel would state whether it is Qf is not denled.

Because In these cases, 1f the pleadings do not say what the
theory of the controversy ls, you caﬁ get the theory of the

contrdversy from the eyéning statement of counsel, Ybu go

to trial without an issue In all these cases,

My, Wickersham. You ouszht not to.

e

Mr. Morgan. But you do.

Mr., Wickersham. You ou:ht not to, and we ought to

avold as far as possible haling the defendant or plaintiff
into court without knowing what he 1ls going to meet. Now;
the only reason for this provision was to do away wilth the
necessity for r ejoinder for new matter set up in the answer;
and 1t seems to me that it 1s in the Interest of Jjustice that
the plaintiff confronted with new matter, or t he defendant
having new matter, should know whebher his assertion ls going
to be disputed by the plaintiff; and the best way to do thate=|
there aret wo ways. Oneis 5y rejo;nd@r and vou do not file
pleadings for indemnity; therefore the new facts afe taken
a8 deniedAare put in issue. o .
Now, under thils new system,‘énd with some of the codes, |
you get an examinatian of the partles before trial, and that
brings 1t out. But the pleadings which, after all--the gole

purpose of pleadings is to show what the Intentlons are

SR,
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of 1ssue f#amsd on the answer, except as to new matter.
Mp, Eorgan. I withdraw my suggestion 1if you think
1t will not make any differences
,ﬁr. Olneyes I will renew mj question toe Dean Clark. Hé
said that the idea was that in certaln cases the rsply might
be requirad. ‘
Degn Clark. Tt is qrdersd-by the court,
ﬁf. Olney. I 1t 1is ordefed by the court, then your
' "shall be
words here "shall be filed" shou)d be changed to/frequired."
Dean Clark. Qs course, I should change "filed" anyway.
I sup?esé it is served on the ot er 5ide. But perhaps "re=
quireﬁ" wou1é be betber. "Filed" 13 the word that I use all
the way t hrough, méaning what you mean by "segved“ I suppose.
Mé._Olney.’ No. | |
Dean Clarks Bﬁt "required“Jiskéll-right. VI mean no

reply shall be'rsquired without specilal order of the court.

‘ ‘ s wr, A
Mre. Doble. Without even'y order of’th
court 1f a man files it would 1t not be stricken out?

Dean Clark. Yes, I should say "no reply shall be had,
On the idea that Mr. Mcfgan_haé; on any plan excepting by '
changing our scheme and gcing to the Minnesota rule, which is|
to reply to any new matfer which 1s not & new=s

(Intﬁrnesinﬁ). Shma to
Mr. Morgan. Tnen you have to haV'np?ovisioﬂs as/hew

matter in the reply;j So 1t does not make any difference

where you“get off, "
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Dean Clark. Yes, kw we pub in your lanpge

nage or naﬁg the defendant would not ¥now until the trial
what he was up azelnsts then he would know something about
1t.

lip, Morgane. Well, that is all right.

lip, Dobles There are & good many theoretical ideas
that can support what ir. Morgan says, but I do naﬁhthink it
15 very important. |

Mr, worgan, I do not think it is very lmporbent.

lire Podges How about the provision in that rule that
new matter must be regarded as Iin lssue without further pleads
ing?  And leave out the suggestlon that 1t shall be deemed
to be denied.

iy, Worzan. Yes,

Er; Wlekersham., Yes; but you go further and allow
th@}gl&intiff or defendant under certaln aireumstaneas; where
there ls new matter, to rgqmira a replys

M, Q@dgagl Yes, in a rglsase 3363 he méght require

Mr. Morgane Yesj I thiéklﬁha motion for reply will
~ bake c¢:re of 1t N | et ‘
Jlp, Olney. I think any reply should %e gubmitted bo
rthe eaurtf N
Mr., Yodge. Yes. @heéevef 1t 1s required at all.

Mr. Olney. They carrled that out under the common
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law to an unreasonable extreme,

Nr, Dodge. It will not arise often.

Eeanv61arke Yea, and 1t 1g a compromise which is ale
ready in the Bquity rule; which 1s anéﬁher reason for follow=

ing it. In the 3State codes there are t hree rules on this

subjeet, In a limited number of States no provislon is made

I for reply, although in some they speak of "answerto a counter=-

claim"--Cqlifornia and Arizona. In a greater number provis-
ign 1s made for reply to the counterclalm which 1is denied; and
that the eﬁﬁrt may order & reply;; kfhe third ruls, in a
greater number of States, 1s that areply 1s necessary in
order to reply to and avold any ngwmattartéontained in the
'answérs . Noy, on thatvlatter;ruie,_which 1s probably more.
frequent im}éhe cpde_statesg_yog have a eerﬁain ambigui%y as
“to %hath@r you have new matter er.net; and the’matﬁer is
1eft samewhaﬁ.up 1n'the alrs Kgnd,in'trgingrtc strike a balﬁ‘
énge;backed,alss by having the Egqulty rule polnting the way,
i took the ﬁiddle,course;. |
mra.ﬁergang_, I think that ls a good reason for tak-

:ing the Tqulty rule in»the;?eﬁér%; |
7 Nr, Wickershams I mgyeﬁhap;_gn the,gensrai subject
that , s , A AR :
mg/Mule 31 2s drafted shall stand.,

- Mp, Lemann. We are g oing to e};l'ar;lge}the language .

Mrs Wickersham. Yes, I do not mean the language,
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but the gensral scope of it,
¥r, Tolman. I second the motlon,
, Mr. Olney. With that @%§4§gﬁzﬁgg}?br serviee remaln-
(9 o
ing. |

Mr, Lemann. Yes, ang vter has another change.

(=4

(A vote was taken upon the motior
and 1t was unanimously adopted,)

‘ wﬁ. %itchell‘lv we will now take up Rule 32,

tires Donworths In the fcurtﬁ line, reading 1t right
through from the beginning 1t says:

: : Rule 32, _ ,

"Anawey or reply to amended complalnt or answer,---
When an amendment tq.the complaint shall be made %éfgk'answar
filsd; the defandaﬁt shall putfin a new or supplemental answex
wlithin ten déya after that upon which the amendment or amended
gomplaint 1s flled, unless the timé‘is enlarged or 1t is other-
wise ordersd by the court."

It wlll often happen that thé amendment is of such an
inconsequential character that ten dgys is utterly too long.
Of course, 1t might have to be extended, but the implication
here is ~ery strong that at{laasﬁ ten days delaﬁ follow from
a new answer. How would 1t do, at the end of the fourth
1ine, where it says "unless", to make 1t read: "unless a difn
ferent time 1s ordered by the ccgrt.“

Mr. Cherrye Yes.

My« Morgans .Very frequently the court says that the

original answer may eéxtend to the amended complaint.
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Mr, Doﬁworth. Yes, "unless a different time 1s ordered
by the courﬁ.“

fip., @1hchell. There 1s nothing saié'hére to the effec
thet unless a new answer is put in your answer should be deeme
to stand as a deniale Would that be sufficient?

M Cherry. W611,,if you say “unless ordered by the
ccurt,"'beéausé that would include élso the Chairman's sug-
gestion that the answer stands as a denlal unless there is an
inconsequential amendﬁentQ
| lr, Beﬁworth. Yes, I think that will have a stronger
implication %m® that the ten deye should stand.
| Mr. Mprgan. Yes, and méke_it “uniess otherwlse ore-
dered by the court."

Mr. Mitcheli. Why do you hawe to gatran order from
 the court? | | |

lip, Cherry. Well, this amendment after answer would
be on a motlon, and it would be part of the order allowing
ths amendment, I take 1it. |

Mr. Mitehells .Not‘neeessérily, because you can get
an amendment before the time | o

Mr. Cherry (Interposing). Not undeé thea@rrulas.

Yir, Mitchell. - Not under these rules?

M, Ghérry. 6. ‘

Mr. Mitechell, You can asmend within the original time

to answer. Suppose you have twenty days to answer and it

d
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is amended within ten days; you cannot answer within twenty
dayse. |

Mr, Horgane Ho.

¥Mr. Donworth. Well, probably a very large proportlon
of amendments do ﬁat réqgirea anﬁ answer. Why do you not say
Tmay"?

M, Mitehell, Instead of "shall"?

¥r. Donworth. The téndays as a matter of course is
very liberal. OF course, it mav exceed ten days; but allow=
ing ten davs as 2 matber of course 1g very liberal.

Dean Clarks Yes, It hink so. vAli of this rule, even
the part you are improving, 1s the iqulty rule.

Mr, Loftin., Vhy not ?ut in.“in an absence of an
amended answer the answer shall be deemed to berto ﬁhe CON=
plaint as amended"?  That is the pr@ctice in my State.

Mr. Morgan. That is thé'pragtice in my state.

Mre Mitehells I do not t&ink 1t 1s necessary to get
an grdeé;te that effect.

Mr. Loftine Not an ovder, but a stralght rulé. That

would leave 1t up to you %é“~%‘_’ e \erkhet—Senwegyour
answer atand to‘the‘aménded comﬁlainﬁ'ar file a new one.
Mr. Wickersham. If you put it “msyﬂ:it would cover
that. | | | |
Mr. Mltchells ﬁo_yoﬁ,ﬂat think there sheﬁld be some-

thing, Nr. Morgan, that would coverthat?
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Wr., Dodge. Suppose it should read "If the amendment
requires other answer'? |

Mir, Loftin. I make that motion, that some phrase=
ology of that kind be useds

Mr, Olneye. In providing for the answer in case of
amendment; you have teo differentlate between the case where
an amended answer ls put ina&ﬁhatsis an answer in toto, and
the case where an amendment is merel _a\special amendment

4@c47f£M¢ZZ
w. amendsd answer
A 4

by itself, or where there i%4w;a

““ M
put ink@k~which 1s frequently dorng-=0I

complaint 1s put in, the original answer can stand..Bat™
wen 1t comes down to a speclal amendment going in, as 1a
frequently the case, your original answer cannat!écts

- Mre Loftin. I am not 1nsisting that it shall. I
only inslsting that if the defendant thinks his answer is
sufficlent to the amended complaint; that he can let 1t so‘

stand. But 1f he thinks 1t requires an answer then he can

answer ib.

Mr. Olney. TIf nothing more than an smendment 1s
made to hereomglainﬁ, the original answer stands without
any@ggééhar anything further. |

Mp, Loftins ‘he rule does not say so. It says he
shall angwers

M. Wickersham. Wo, 1t says *may,"

Mr. Loftin. It says, I think, "shall.”
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Mr, Wickersham. T thought you took that out and
gald "may."

lir, Donworth. Ithen the new matter comes in I think
the plaintiff is entitled to know whether the defendant
denies or admits,’and so there should be some_provisien
requiring either & new answer or the defendaﬁ£ to stahd
upon his old answer. |

| Mr, Loftin, That 1s the suggestion I made, and I
made a motlon to that effect,

Mr. Morisan, And I seconded i‘he mobtlon.

‘M?g Donworth, And unless the tine is‘snlarged, it’
shoulé be changzed to r@aﬁf”unlesa otherwlse ordered by the
court.”  Is that the idea?

Mrs Cherry. Yesa.

Mr. Mitchell. Tﬁere was a métion made about pute
ting in some provision about allowing the answer to stand
as an amendment to thé ecldim, | |

Mre. Donworth. It does bame often. '

Mr. Lemann. Your point.is»that the defendani must
say what he wantsvté dég he must say within a time not to -
vexceed ten days. Is that what it eoﬁés to?

Mr. Loftin. Yes.

Mr. Mitchell. Somebody has made the péiﬁﬁ; hewevér,
that he put in some new and important aﬁuff,bénéﬂf%‘may not

make any reference to it, and he allows his old answer to
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stand. Does that embrace that?

Mr., Donworth. Well, if his old answer is not so
framed as to admit that--

Mre Mitchell (Interpvosing). . ge has admitted it.

Mr, Domworth, =~ Yes, he has admitted it.

(The motion of Mr. Loftin was
thereupon voted upon, and it was
unanimously ad0§ted.s ) :

Dean Clark. Then the brackets come out, because you
do not have a default.

lVpre. Mitchell., You will have to recast that whole
section.

We ecan pass on that Rule 33.

Mre Olney., Before we leave that, I understand that
when an nmendment ls made to a cpm91aint;sthat the provision
simply 1s that the defendant has the right to allow his old
answer to stand; or to answer 1t if he wants to do S0
‘Mr. Mitehells Yesj 1t does ﬁat make anyrdifferengég

Mrg.Wiekersham.} It is an amended complainty an”fr'
~amendment to the complalnts There 1s a!diéﬁneﬁiq@}betwgen
those. | | |

Mr. Nkkzket¥x Then vwhat 1s the raquirements%s to

. the answer? , | : R

Mr. Mitchell. If it 1s not answered, and Eb@iﬁafendi‘
ant allows his old answer to stand; the situatién’;$ v3ry

different§ but the chances are that the»defenﬁsnﬁ.will put
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in a new gnswer, and he does not want to admit the new alle~
gations in the complalnt which are not affected by his orlge
nal answer.

Mr., Olnev. I think 1f an emendment 1is made, 1t should
be answered absalﬁtely.

Mr. Mitchell. It is abe®utely safe as it stanés; if
he denies it. ~ Wy should he have his stenographer write it
over agaln?

Mr., Olney, ‘Hhe rule 18 that he shall answerj Aif he
¢an stipulate In the mattegégz:getb@ﬁg a specilal order, all
right; bubt so far as a gemeral rule igiggéﬁimeé; he should
be requlred to answer. |

itchall. ﬁe has answeyed, and s an agswerﬁ,pn,

Yo, M
WAL 240 A oy
tﬁb\@&@#ﬁﬂibﬁvis all right. Yk 8 NoHepx '~i¢¢h&

new natter

Mr. Doble. What he would do 1s just to file the old

answer again. -

My, @1ne€,

to the somplailnt by the insevtion of new matter. Now, the

snswer is already made to the complaint as it originally
gtood. The amendment inserts new matter, andthat new matter .
ought to be answereéﬁ

Mr, Mitechell, Of ceursé,_if»the 014 anawer does nob
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answer 1, then 1t 1s admitted, is it not? Anéxgéat is so
worded as to deny ity then why should he write 1t over
again?

Mr, Olneys The wording of this rule as'yé&aﬁaVé it
weuld'nat, in our State imply that at all. We frequently
gspecify, when an amendment 1s made in open court, that the
- answer shall aéagé a8 an answer to it., Bub implied in that
| always 1s the ié@a that the new material 1ls denled, and must
be proven by the plaintiffs It does not meke any difference
whether the old snswer touches it or not. The implication
always 13; when that statement is made, thatb %heigiainkiff
must prove Ys new matter. It 1s juet & loose way of pracs
tleingy bvut that is what 1t meansy bubt when you put it 1lnbo
a rule, it does not mean that.

Mp, Domworth. I have the Impresslon that, when we had
ghanged all the allegations of that parsgraph, amd new matber
was in a new parvagraph 10, and he left his answer stand, he

has again denled all that 1s In 10, even though 1t has been

changeds

Mr. Olmeys What I am saying is that the court,under
S those elrcumstances-~which frgqueﬁxiy take place«~will say,
"We will let the old mmswer sgaad”; and they mean by that
R that the new matter 1ls denled.
A Mr. Mitehells, They do not mean %hatt They mean 1t

is admitted, Thev méan that the old answer ls to be deemed
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Dean Clarlk, Perhaps that 1s not necesséry. But
since exceptlions were abolished in equity, perhéps we 4o not
need to repeat that. é

Mr. MVorgan. I should nct:think 50, Yaé ought to

| put'demurrers"if you put "exceptions" there.
| )

Mr. Wickersham. I think we ought to retiain that be-

eause it arpllies to exceptlions in sults in e@ﬁiﬁyi

ftr. Morgan. Tt apjlies to demusrrers alsiai?
Mr, Mitchell,  nen you deifine whings Whiﬁh you can

or cannot do in the pleadiag, that exeludes evanythl‘ else.

R
¥

Mp, Morgan. Well, why s hould we not abplish msxeeytm
lonsgh? Could you not take axeeptiens ko a plsa ineagﬂiﬁy?
My, Wickersham. Hmﬁ eauld vou t ake exseption to p plea

:f¥'('f’ila

ineglty ? You move to iamiss, on the gr@uné that it

E

to astate a ceuse of actlon or for some othsr raascn, hut yaq

T / A
take exeeptlon to 1bs . : / PR

Mp., Donworth, You did under the old common law prads

tlce. | I

#v. wickersham. The old chancery practice.

Mp. Morgan. Yos.

Mr. Wickersham. For ! hat reason, they put in this
rule abolishing exceptlons. .

Dean Clark, _We have put in a provision as‘tef:hat;
and as tod emurrers,

Mp, Morgsm. 11 righty but T do not ses why you
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should abollish exceptions to the answer, and not tothe billl.
Mr. Podge. If there 1s any sucht hing as exception

to the bill.

‘Mr. Morgans - Was not that t;%}@é,ﬁ éé%séd?;_
- Mp, Lémannéf  We exceds bo petitions at law.

Mr. Morgen. it may c ome from the so=called eivil
law. |

Mr. Mitechell, YI wonder; when'weAstaﬁe speclfically
what matters the exeeptioﬁs are allewed; that does not ex-
clude all other exceptiensﬁrandvit‘is not necessary o go on
and say, "This 1s abolished and that is abolished", if our
formula 1z complete. |

Mr. Donworth. further, they havévalready been abol=

gd, and we should only say there thﬂrefora"abolishsdé?

(Laughter.)
Mp, Dobie. It does not hurt anything inthere. The
old Bqulty rule shtes it, and that was a well known device In

the old Bguity rule ,'ané‘yeu’are following that practice to

‘a greab exteﬁ%;f?{,Jéii 1t not be well to leave 1t 1In?

If you leave 1t in, isﬂnot.tkgmgﬁes__

~ Mr. Mitchell
tion whether demurrersare left in?
Mr. Dobie. Well, that wss the procedure under t he old

Dean Clark. That goes back t the old Equiﬁyirples,'

as to the old demuerrers aﬂgiexéapbions, and pleas and ex~  ‘




699

eeptions to answers.' | >5t
| Mp, Dodge. I wish yoﬁ could wish you could puﬁﬁinf
 some way s 0 that 1t would seemto be a new act of abolish~
ment . It 1s continued YA abolished. (Laughter.)
Mr. Dobie. That may revive some ancient things.
Dean Clark; Ws}shculd say‘"exceptions tp’the answers
are a bollshed."
Mr, Mitchell, 'ﬁbﬁ about "shall not be éppli@d“?
Dean Clark. That is ihe other expression I used.
Mr. Dodge. #Shall not be appiied?,that 1s better.
Mr. Lemann. I notlce in these suggestions of the
local committees, that one of them fixes‘th@ ﬁiﬁ; for filing a
motlon to s trike; and it rai&ed‘a quéstion of whether itshouh&

be one day or fifteen {days a fter the flling of the answer.,

That wasthe suggestlion oi i of the Joeal eemmitte@é;::f%

your suggestion ia;that 1£ be permltted to be déne_in pért.
I do not know whether that would work}better_if you Stfike; '
part of it Qut- | | | |
Mr. Mitchell. This time proposition is a mattemthat
haa‘been referred back‘te the Committee for thelr eensidef— .

s rule that upw

ation. There were changes made in the§§'
set the whole schedule. - |

f?rt Lamanna%“agut there is no time limit in this draft ;
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here,

Mr, Hitchell. Well; we had some limlt about when
pleadings genserally should‘b@i§§%$g§§@i! and we should word
1t as to include a pleading in amyu;;~’

Dean Clark(Interposing). Yes, we have to put in somes
thing new. Mr. Denwortﬂ 8 %gésﬁaﬂ a rulé on that, and I
think we will have to sdopt his rule or some similar rule. We
have suggested 1t as aneaddition'to Rule 37.

Mp. Mitchelle I think it 1s important somewhere in
the rules to have a definite statement of just the time that
1s allowed for these t hings--lawyers will look for that.

Mr. Lemann. How about the suggestion to strike out
"sxéeption for insYfficiency of an answer or abolish,“ijl
am just asking for infarmatién, and ﬁq direct attentlion to
it, and not suggestiﬁg that he should strike’that ouﬁ.

Dean Clark. Well, I suppose you.are}ﬁeferring to
the defendant's counterclaim, and where it says, "to strike
suéh;deféns@ or counterclaim,"

: the '

Mr, Lemann. But/Rule says that the plaintiff may move
tos ﬁriks fsb insufficienay, "on showlng that the decislon
ef the moblon would finally dispose of the astion.” I do
not qulte catch that,

¥r. Yorgan. That is the end of that.

M. Olney. Well, if it finally dlsposes of the

counterclaim, why submlt an amendment, instead of taking
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the métisn as srended.

Hg, Cherry. . That ralses the questlon that I intended
tor alse. | |

Mr, Lemann. I have a case now in which I may wish to
strikéf in the Federal court, which may not dlspose of the
action, but may dispoge of a larga part of it; 80 as to clear
up the matter and know that theve are certain things about
‘1t that I need not worry about. I do not know whether it 1is
a guestion of procedurs or net; but I do not know whether I
eould do 1t under {:h“es@‘ruiesci At first I thought we could
not do it under these rules, heéause it might take out the
whole case., ﬂew; my man may not want to take out the whole
cagey only two~thlrds of 1%, }Tﬁﬁ answer sets up an affir-
mative defense and may be not ggéd. It may be gﬁed as to a
small part of the ecase, I sheéld have to strike all of it
oub. | | | 4

Mp. Wickeérsham, This only eevé?s that part. When
you have get_that stricken éut; in other werés; it may be a
good defense.

Mr, Lemann. But as I read this at first, I‘Ehcught
1t required me bto get »id of the entlre defense.

Mr. Morgan. Thatiis what 1t means. That is8 bo
prevent you from making motions to strike out this sentence

or that sentencej vou have to take the whole defense or
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ecounterclaim.

Dean Clark. 7Yes.

#r. Lemann. L assume he did not mean to recommend
that,

‘Dean Clark. What I meant was that you had to take
the counterclalm as a wheie; but do not heve to take the
answer ag a whole. | |

iy, ﬁickérgham. ﬁell; you béve got in the provision
for su@mar Judsment . The answer doés not require summary
judgment.

Hre Olneys This 1s not & motion to strike out par«

Bicularasentanees; %, i§'a motion to strike out the ground
of Insufficlency. | |
Mre W:lekéz*éhém. ;@f the fgeté’f

Mr. Lemann. - Not therwhole'answer?

Iy o Glﬁey, The inagffieienay of the mrtlcular answel
or counterclalm that 1s alleged;"

Dean Glark; Correct,

My, 01ney; If a wan 1a making a motlon of that char-
scter, why ﬁhéulé he be réquifea to say if the motlon is
grant@ﬁ it will finally diépesé of the matter?

Mr. Wickersham. Do you mean of the whole sult?

Mr., Olnevy. I mean reading thils language here~=you
refer to the rule as worded here, and you wlll sec what the

polnt was.

3




| Mp, Wickersham, I understand from this thatﬁ;f'=7.
iE:f.‘éet of the motlon-«it is the affirmative defonse aﬁ:§hé4 E: |
counterclaim thet you may to strike oub. ;7 "

My, Olney. Wﬁll, if he ié moving on the}insuffiéiénﬁﬁi

of the counterclalm,

Mr o Mergana it taaes the place of th@ ald damuﬁ?eﬁ
and aeparate defense on eounterclaimj is that itQ'
iy. Olney. _Ma, { am saying that taa words here~<he

¢annot move te strike oub the affirmative matter on the grounﬁ

that 1t 1s an 1nsnffi@ient defeﬂsa‘ | ) /;
e
o : N
Mr;-Olﬁey (Continuumg) » “Without showing in ad&ati@ﬁ; éa

‘Mr, Morgems L thought he could, I

a preliminaﬁy condition precedent to making that mﬁtian, he .
has got to show that the desision of the mobion may finally
dispose of 1%. |
Mr, uorgane. Of the case? /
Mr. Olneys Noj of tvhe stricken matbery that is the
ground of 1t. \
Mp, Mitchell, I should think striking it out would
finally dispose of it.
lir. Olney, Yes.
Mr,rmitéhell. » Do you mean you gannet a%end?

1t 1s granted. <

Mr. Olney, ﬁ@, you cannot am@ndah

do not know what they had in minde

Desn Clark. L was trylng to limlt mobtions to 3tz




e
- %%‘*?m .

would do%

?@4’

out portions of the amswer, and I do not think it is done

quite as clearly as 1t might be., What I meant was that bthe

plaintiff may move to strike oub, end the declaslon of the

motion would WA quRALKAR W nerely be one that would pass
upon the asf@ﬁse or eounterclaim, |

My, Morgen. Does that mean thet the old: demurrer -

Desan Clark, Yes, and that you eéﬁnet atrike out a
porbion, | |
Mr. Olney. That is not dome by this rule,
Dean Clark. I think tﬁe 1ang§age caulﬁ be improved.
Mres Lemann. You can move to strike the snswer; you
cannot move to strike theblll. Is that right?
¥r, Dodge. Yes.
Mre Loftine I think we went all over that in.Ruie
26, | | |
Vip, Wickersham. Now; you heve in Rule é&#'&ﬁeeréiﬁg
to this "but 1f an snagwer set up an alfirmative defense or
aauﬁtarela&ﬁ; tﬁé ylaintiff may move to atrike it out for
insufficienay“; and so ony "and if the gourt finds that
such deecision will so dilspose of it; the court may proceed
to a hearing of the mobtion and strike out the matter or
pernlt amendmmnt in a@eeréaﬁea with the provisions of Rule
22,7

Hr. Mitchells Judge Olusy's poinﬁiis that he objects
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N

o
to the words saylng that Y he desision of the motlon may

( ,
’the matter. The point, as I see 1t, 1s

finally dispose of
why put that-in, when in the next provision you have a pro=
vision for allé%ing amendmanﬁ; which Wauld;iggéénﬁ ﬁh& grant
ing of the motlon finslly dlsposing of 1t. Isthat 1t%

" Mp, Olney. Exactly. I think the 1dea that Dean ¢larl
and the objeect he 1s seeking toa ceompllish is absolutely |
good, but it seéms to me that it does not go to motions to
strike because of the insufflclency of the answer, Jf you
ara to provlide here~-1t might be very wise to put in a rule
that there should be no mation,madafto_strike'euﬁ matter as
redundant, evldentlal or'immat@riai.

Mp, Wickersham. Or lmpertinent or seandélous.

Mrs Olney. Ov impeftinent or scandalous, unless it
appears that the granting of that motlon will facilibkate
the final hearin: of the case,

Dean Clark, That 1s what I am trying to do in this
latter rule,

Mp, Olney. -~ That does not go to motlons to atrike
for insufflclency. That ls rveally the old demurrer.

Mr. Dodge, What 1g the matter with "Bquity Bule 337

1s, I was Lrying to make 1t where you have a defense that ls

insufficient and 1% can be heardy I was btrylng to avoid

being put to a hearing when there was not anything
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of substance there. -+ think you are govrect. The language
does not very well sey what 1 had in mind.

Ure. Lemann, Yhy should you permit them %o striké out |
an answer as insufficlent when you would not permit them to
strie oub a bill?

Dean Clark. W@ll; s0 far as the eomplaint is cone
gerned, you attempt to set up the imsurficlency in your
answer., There'is-ﬂﬁranawsriﬂg an answer,

Mr. Lomann, Noy but you set down a case under Equity

Rule 29

Dean Clark,
lr. Mitchell. otween tho two 1f he
makes & m@ﬁien of that kiad.

My, Wlekersham, JIheve ls a motlion for short judgment,
which 1s a shert way for testlng the sulficlency of the sulb
oY ENSWOPr.

Dean Clark. That 13 true.

Hr. Wickerahame @n& is a muﬁhzﬁara offleiency way
than this, because it iz not limited to the defendant's
pleadings

Mp, Olﬁeyg 1 do not see how you can pubt on a re-
gbriction on the right to stirlke out the answer as inauffi-
clent, but you can very well put a resitrletlion on any moetlion
to strike out part of an snswer as redundant or immaterial.

Dean c1ark¢. T think 1 could put in here something

similar to the provision I have in Rule 37, that you would
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not have a hearing unless there was & preliminary finding
that 1t wouldes

vrof, Sunderlanc{Interposing), I says here thabt 1t
will alwaye dispose of ity if 1t isfatﬁécked on the gr&#nd
of inaaffieiaﬁay it «111 always digpose of it.

lirs Mitchell, The trouble 1s you sey 1t will always
dispose of it, and then in the next breath say that 1t can be
amended, s¢ that the grenting of the m@ﬁion would not flinally
dicpose of it.

Prof. Sunderiand. That‘may be,

Dean Clark. I put 1t in because of what 1 bad taken
away earlierf»and which you have now taksnéqway,frcm me . |
(Baughter,) I put in, you will reaall; that no motlon would
go to a hearin unless it was found that 1t would ﬂispaée of
thingssy +that all motions would come in, with the reasons at-
tached. That was in Rule 21, or whatever 1t was.

Mr. Lemann. Rule 28,

Dean Clark. ﬁo; not Rule 26, Rule 21. You remember
it%

Mro. Morgan., 7Yes.

Dean Clarks. And you would never have a hearing if
that rule applied, so that I have stated the converse here,
that you would have a hearing 1f there was mmk any motlon.

Mr. Olmey. I think I have now what Dean Clark had in

mihﬁ; so I suggest that this rule be passed bagck t o him for




708

redrafting.
Mp, Morgan. Is there anything more than that you may
atrike out for insuffileleney?
Dean Clark. Well, that, plus limiting 1t and having |
1t limited by the court, unless you dld somethlng,
Mr. Morgan. Ohe
Dean ciarkq - Rule 22 lg the amendment rule, as I
understand it. Rule 9 1a the one where I provided for no
| hesring ordinarily, and you vemember that you took 1t out
| trere. Wow I hud this drawn on the basls of that yrevious
ruley there would be no hearins ordinarily, and this was a
way of getting 8 hearing.
Pyof. Sunderland. Your point is Hule 837
e, Tolmen. I submit this suggestion: Let the
rule stand as 1t s untlil line 4 and the first three words
of line B, and then lnsert Xin velation to the rest of that
rule; the last sentence im the Equity rulesﬂg
Dean Clark. I think that will probably do it, bub

this has got to be reecast, and ghall be glad 1f you will let

A
Cme fix this. |

Mp., ¥itchell. I think we have 1t plain that we een
. Qo that, unless there is objection? Are there any other
g;xggggesﬁions?

Mp, Olney, I would Llike to have this suggestion of

Dean Clark's carried into the new rule, that there be put a
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restrictlion uvon motions to strike out nart of an answer as

Immetsrial or edundant or evidential. Those motions are

eonstantly used for pursoses of delsy, and there ought to be

lon  putoupon thelr making,unless 1t appears de
finitely that they will Facilitate the final determination

of’ the gause

Wibtchell, Ye will now go to hule 34,

Mre Yonworthe With youﬁ permisaion I would 1like to
go back to iule 32 now for a moment. Before I give the
language, & would 1llke to say that I think the whole admine

(3

igtration of justice depends very much upon the facility of

trial
§§ﬁ§%§%§,ﬁ§/&monam@ﬂts. Tt g0 often happens that the case
is a 1itbls different from what.

he allegos, but 1t occaesions no surprise, and T think trlal

amendments should be incorporated. Now, this makes no pros

visior for belal no implles that there shall be

making of amended nleadings in & very extreme case« That

was trio of the supreme Court practice when L wes a master.

And without asking oval of thig, as Dean Clark has ré-
weltben Hdule 32, I want to end up this proviso as follows:

"Yrovided, that in the case of amendment Lo the complalnt
ng trial, the time allowed fop
pleading thereto by the adverse party shall be in the dis«

erction of $e courb,"
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Dean Clavk. I think that is a goed suggestion. I
do think there very likely might be amguiby between Rule 32
and 82, Rule 82 was a rule for vary‘freé amenduent, and this
lgoks sa 1f thils were an amendmeant in édvanae of the time.
Wr. Donwerth. That is all I have to say.
Deaﬂ_ﬂlafk. T think in therﬁiwsﬁ line of Hule 34
| the wora tglther' might well becone “&“; g0 that instead of
saying "upon applicabion of elther" it will say"upon appli-
cabion of a varby.” | |
Eyaf, Sund-orland. and in the first line of the second
gsentence the word “necessary” should be "permlsslve,"

Dean Glavks  Shall be permlssive,!

Poofy Sundeciand., 71t shall nob be permissive in any

supplemental pleaalng to get forth any of the:statem@nts in
the original ple&ﬁing, " oand 50 on,

Mrs Oloey. Shall n@é be permissives.

¥re Cherry. Unlegs- -

e, Dobie. ?Unless theAsgecial civcumstances of the
vase may vagulre 1t,

Dean Clark. I think theidea of both iz the same, bub

3

1t sesns to mo thab here you are likely to have a mandate
ans sthen nothlng Lo earey 1t oub.
dre Cherry. Well, as you have 1t 1t says "shall not

bs necescary unless speeilal clrcuastances reguive ib."

V. Horvagans Yess
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i, Donworth. Suspose a new sult occurs. <that 1s

the usual situatlon. You have got a release, perhaps. Is

it not necessary somebtimes to set forth, by matter of induee-é

ment, some of the things you said in the orlginal pleading?
You say it 1s nst‘neeessary to do tha%, but you can tell your
story. |

Dean Clark. I am shocked at the way you Minnesota
| gentlemen erltlcise the Supréme Court. (Laughter.)

Mre. Cherry. I do not care whom you ecritlclze,

My, Wickersham. It has become the fashion. (Laughber,

Mr. Cherry. Put I heve notlced that some of your
Wérst language comes from those old rules. I dld not suppese
‘we eouls not critlcize that more freely than your languege.

Mr. Mitchell. Is that éentegee necéssary at all?

Mr. Cherry. Nos

Dean Clark.  They héve a separate rule ln equlty on
th@ opposite page.

Mpr, Dobie. Rule 35.

Mr, Mitchell, That 1s a different thii?>?
That 1s sup=-

___<'k‘. s ts—adifferenkb~Lhing,

plemental?}ﬁhc”wéuld e%er think 1t was supplemental.
Mp. Mitchell. Supplemental and only covers enough
to show that 1t 1s additional. I do not think we need that

aentence,

Mr. Donworthe. while we ave dilscussing tmt I éo‘
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want to criticize the Supreme Court, Take that expraséien
Tor 1f whlch he was lgnorant when it was made."  That is .
In the old ruls. That has never been the practice,to amend
your com:laint when you dlscuss some important faet of whieh
you were lgnorant when the first complaint was made~-never
been the practice to male a supplemental §leadiﬁg.

Mre M rgan, Certainly not, YThat 1s an amended com-
plaint.

Hip, Donworthe  Although the Supreme Court sald that,
I ¢id not think 1t should be in heve.

Mr, Mitehell, That ought to be stricken out and left
to the amendmenﬁ clause to teke care of.

Mre Doble. Thet is the best usage,.

e, Mitchell, Is that agrzeable, Dean (lark?

Desn Clarks Yeos.

yr. Mitchell., We are only strikin: out "or of which

ne wags gﬁ
lr, Donworbtiy, I also move that the sentence "shall
not be necessary;" down to "require it", shall also be
strickeﬁ oul e
Pre Witehell, | Is ﬁhefé any second to that motion?
Mr. Cﬁerryg I secénd the motlons

{The motlon was unanimously
_ adopted.)

Mr. Olney. In that conneetion, it 1s not really neces
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sary, but 1t might assist as & practival matter 1if you add
gome such statement as this "Statements in the original
pleading to which the supplemental pleadlng 1s a supplement
shall be deemed included in the suppiemantal pleading." So
that that would get out of the practice of rapeating.  Bub
there 1s nothling Important about that at all,
Ur. Chervy,. Tt is a supplement.
r. Doble. That 1s what"supplement¥menns,
My, Olney,  Othsy lawyers do not look at it that way.
Dean Clark. L do not suppose there will be much trouk
anyway. Ye have & rovision Tor incorporatlon by reféf@naea
Wre Mitehell., Is thot 511 of Hule 342 o
Mr. Yoble, Does that last sentence go in$7thevone
in brackets?
Mre Donworthes There has been no motion made as bo
the matter in brackets.
Dsan Cia?k. VThe resson L pub those brackets is bew

eause L thousht it would be implied without stating it. Do you

want to sbate it? '
- #r. wickersham., I would say lt-ls not necegsary. I

move that it be strieken ont.r
Mr. Cherry. 1 second the motion.
Mr. Lemann, I was wondering whethor the sentence is‘
worth saving. Are any lawyers golng to ask about 1t?‘
Mr. Mitchell. ﬁé was -ald a moment ago, that restate=

ment can be generali 1t does not say anything clse could be
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done. If we say nothins about supgémental pleading, are
we adopbting 1t%
lip, Lemann. I would thilnk that the lawyers might be=-
1ieve that the Committes had overlooked bthis thing.
| thr . Chemry. And they have been going under the Fed-
eral equity practlce,.
Mr. %iekeréham,b We have 1ln a nrovislon for supple-
ental pleading, havé,we not? |
‘Pean Clark, TYes, this 1ls such a provision,
Vre Cherrye. Did we have 1t under the Equilty rule?
Dean Clark, No.
My, Kiﬁehell./ I sugzgest that that be taken c@re of,
because you are ﬁﬂglying to the eourt for an order ﬁéﬁki&%W 
'samsthing, ané in the order you should flx what time you need
to answer ing whereas vour clause here, Dean Clark, might
be construed o be perfectly useless, Thy not put in an
appropriats provislon allowin: the supplemental pleading
‘within an appropriate time, -nd the court may make such or=
dor as may s cem appropriabe.
Hp, Tolman. Within such time as the court may fix.
Dean Clark, That 1s. for the original supplemental
 pleading, not the answer.
Vr, Mitehelle No, the court can adjust the answer
at o time allowed, without having a filxed rule*

We are through now with Rule 34, We will take up




Rul& 3B,

I%’Er s Wickershams

L havs

Teavuse of action,”

Hr, Mitchell
stood Lholt you balk:

phrase without further reference

Dean Clark.

Mr, Wickersham,

in oth:

can e xcepbion

Wickersham,

715

T note the same corresction there

the

r lacesewnt failure to use the bLerm

(Lavhter,)

« lam going to rule that 1t be under=

for the failure to use that

to 1t. (Laughter.)

That is all I wanb.

vis cannot use thoose words here,

I eould.

Now, as to this Hule 38, I will nobte that in the other
rule we used the words "facts,” instead of "acts," as in
this rule,.

v Morgan. “Aats;omissians and oceurrences,’ yes.

¥y, Donworth. well, we come to a pretty deflnlte
eonclusion in rezard to the compleint, Jd1d we not*

Mre Vob an. We used ”féeﬁs”, VEED

M. Wlckershanm. "Shall state the facbs”

Mr. Yonworthe What is that rule as to the complalnt?

Daan Clarkes

Hp, Donworth,

ean Clarke

My Horgans

Ur, Wicksrshame:

Mre Cherrye.

Simply a plain statement of the facts.
Do you know the number of the rul@?

That is Bule 23, I think.

Yes, &3

"racts or grounds® we left 1t.

Wwell, this ls subject to lnstructlons
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already given to the reporber; ig it not; this morning%==
that either it 1s-all stated in h@Pe; in Bule 56; or it is
stated wit r eference to each pleading? D14 we not dokthat;
this morning? | | '
| Mrs Morgan. We asked him to consider thaé;;:
M Cherry. Well; in redrafting, I thought 1t was
~ the poliey thét we elected that 1t should go in one place of?
should apply to each pleading specifilcally:* »
¥Mr. Wickersham. We required that the plaintiff sﬁaﬁ@f
a plain statement of the facts ﬁpan which the plaintiff base%
his elaim or the demand for relief, omltting any mere statsQé
ment of evildence, Now; if we say "statement of facts", wit&-
out datail; upon which the‘claim of the pleader as based,
it would conform with the provisions of Rule 23, |
Mr. Morgan. VYould you call a denial a clain?
" Dean Clark, Surelyy but de you not think we could
~ say that directly?
Mr. Morgan® Yes, we could say 1t directly.
Mee Tolman. To be consistent, I think we should

L

- change "acts" to "facts" and strike out the mank

three wonrds.

»

Dean Clavk, Yes.
lpr. Tolmens I intended to subwlt g memorandum on
that subject. 1n sddltlon to thd one that was presented byé
Judge Olney* o
' Dean Clark, I wish you would. I feel a little
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B i

i% 5" ’\ - S
heartbroken about that. (“aughter.) f\ fé{‘ .

Mr. Cherry. Then we will have to bring ui‘:_\ "oause

of actlon again," (Laughtar.) S
: A
Nrs Mitchell.,  Well, we wikl teke anether ﬁﬁ@t at

that when you submit Lhab. ;K.
what more 1s there in Rule 357 | -%'

Dean Clarice Wsll, 1f you want te pass 1t as\settled.~
Mre Wickersham, I like the alternative battqr thsn

the original. The alternative is from the Fnglish r&lé;



is 1t not?
Dean Clarik. The way I put it, the first way, the

American provlsion I, "In pleading the performance or occur-

renge of condltions precedent, it shall be suffieienﬁ to al-

lege generally ﬁh§t ai1 conditions preeedent have been pers
formed or have occurred," That is, it 1s still theplain-
tiff?s job to allege performanee, and the denial speeifies
the ?a?ticular theory, That 18, you have get to have a pare
ticular denlal; but after he has denled 1t, the plaintiff
must prove that condltion an’ 1lts performance.

Naw; the Bnglish mule 1s, "Any condltlon precedent,
the performance or occurrsnee of which is inbtended to be con-
tested; shall be dlstinetly specified in his pleading by the
plaintlff or defendant; as the case may be, and subject thewre:
te; and averment of the performance of occurrence of all conw
ditions precedent necesgsary for L he gase of the plaintiff or

defendant shall be lmpliled in his_pleadiago“

Mr. lorgans, But do you get the ldea that that changep

the wapitingxgfx burden of proof?
Mre Mitehell, Ves.
Mr. Mbrganﬂ. It has nothing to do with theburden of
proof,
Mr, Lemann. No. The defendant can deny 1t, and 1f
he does deny it the plaintiff has to prove 1%,

Prof. Sunderland. COTf it cbanges thﬁ,burden of proof




it 1s not g candition recedent, but a condition aubsequent’

Mr. MOrgans What 1s 1t precedent to% As far aa
I can make out, "orecedent” and "subsequent" has to do oniy
with proof and plgading¢

Prof« Sunderland. Only &ith proofs

Dean Clarks I was going to say that I could not

understand for a moment what 1t meant, (Laughter.) "The

performance or occurrence of which is'intéﬁded to be éontest—
ed shall be distinetly specified," ﬂew; unless he dise
tinetly'spécifiea'it there is no way of knowing he 18 going
to deny 1it. | |

Mr. Morzan. Not neeesaérily. It mightlbe e aaunﬁeré
claim, | . | :

Mr. Lemann. Su-pose 1t was a defendant who Waﬁtédf&Oé
contest it. Theﬁ,‘unaer the Enzlish rule he wouldhave to
specify ity and 1t is the same thing under the reporter's
rule, 1s 1t not? |

Prof. Sundemland. Bﬁt‘by implicatilon, reménber that
the counterclalm goes back. |

My, Lemann., And thé plaintiff would have the burden
of proving ghat the cénditionhad béen performed. The
defend-nt would have to deny it, but the-plaintlff would

have to prove 1t.

Mry, Dobis. He cannot prove 1t under speclal denialf

prof. Sunderland. It 1s by defeﬂdant*s'Spaaifiaaw g

i
H




tioﬁ in his:anaweﬁ.

Mire Lemann. But the reéult is thé same in the’rSQOrt~:
erts rule, | |

Hp, Morgan. Exeept that by the reporter’s’rule;'bhe
defendant has ﬁe‘allege in gendral terms %%at tﬁe Engliéh
implies. | |

Mr. Eemann. Thgn 1f the defeﬁéant éeniaﬁ it the plain;
tiff must prove 1.

mr. bodgéq The English rule mereiy says "or cohdi-
ﬁién preéed@nt.“

Mr.'Mofgah. It says he has performed alli:hiﬁgs on -
his * gmrt to be performed. Is that not the code laﬁgé@ge?

\r. Dobie. I move that ve adopt the reporter's

staﬁéﬂent of that, rather than #kxxxxxig;the_ﬁnglish rule.

But not the reperter's interpretation,

Rdge I s econd the motion,
Mr. Miﬁchell. The question 1s on the adoptlon of
the reporter's rule, with reference to conditions graeedantg"‘

instead of the English rule,

(A vote was taken and the motion
was unanimously adopted.)

#r. Lemann. Have you gob everything in here, Dean

¢lark that ought to be in here?

Dean Clark. Do you mean the rest of 1t?

Mr., Lemann. Yess




Dean Clsrk. Certainly not. There ls nothing there
thot should go out, You mean have I gotéverything in thé#
should go in?®

Mr. Lemann. Yes,

Dean Clark. Certailnly.

Mr, Donworth. I would just call attention to the
distinet recognition that the pleader may e mploy all the

common counts. Now, in reading that, 1t 1s an exception

to stating factsj there 1s no doubt about that.

Nr. Doble. That is gaﬁezally recognized under the
codes.

Dean Clark. I was golng to say thaﬁ we were ﬁlaad-
'ing faets; but if I say we aré,plaading facts, L would still
keep 1t down.

Hr, Donwortl. There are so many things like that.

Mr. Morgan. You can say, “geeds sold and delivered,
services vendered," &tc.

Prof. Sund@rlaad.jv Why should he not file a biil of
particulars?

- Mp, Morgana Without a demand?

Mo Dadgef' We have to have a bill of partlculmrs.

Mr. Dobilees In the other ease'é man knows what 1t |
1s, and does not want a bill of §a?tiéﬁ1ars¢

Dean Clark. I do net-séa*why; if you have g bill
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of particuiars, you should not havé the common counts. "The
Lord giveth and the Lord taketh away."

lMre Tolmen. It geems to me that the provision--not as
a ecritlicism of pléading, but as to tﬁs eomm@n.qaunt, if you |
put in the word ‘appropriate there so that h@_willrfila’tﬁe'
appropriate eauﬁts; I do not think there ls any inbention--
I do not mean to eriticize, but 1f we allowed old fashloned
eommon ccmnts; and have to put in all of them, when 1t 1s
simply a oclaim for merchandize--I do not think that ls neces-
84Ty,

Mr. Lemann. It is just & provision which permits &
man to put ik in ten different waysj in count 1 he says 1t
én@'way; iﬁ count 2 he sayélﬁﬁé same thing over in a differ-
ent way. |

'ﬁr. Doble.  No.
That -

Mr, Morgan. /Ehe defencdant ls indebted to the plain—
tifffor money reeelvad, for goods sold and for serviees ren=
dered. In some States they have thewn printed; and all you
have to;da;is to put the figures in.

Eﬁ; Ponworth, But he reaeata_tﬁe thing.

ip, Olney. = 'That s the man pleads the facts, and

_then pleaqs all the common counts in a séparate count, and

WW%M

Mr. Lemanns Why not prohibit 1t?




I move that chen you use the common eount; yéu usé
g billl of particulers.

ir« Ponworth. It 1s done in Washington, and éauses
no embarrassment. | _

Dean Clark. I think 1f a b1ll of particulars is re-
quired with the common gount, that does away with all good
) of the rule. It ig to avold fighting over imm&teriali:hings;
Now, where 1t 1ls materilal you ean gasafter'theAplaintiff and
get ity but in the simple money Judgment, the simplest way
1s a brief statement.

Prof. Sunderland, What objection 1s there to the'yiaxnx
x££ things you g@h in a bill of partieulars? .

Dean Clark, Because you do not need 1it.

Mr, Loftin. Suppasé 1t is for géedé sold and deliver=
ed; you do not have anything except Lhe amount, and nothing
as to the iltems.

Mr, Dobie. Very ffequently it is bubt one item, and
the man knows exactly what it*ig.

Mr. Loftine. But very often it 1s for a number of
items, and I do not see how you can separate them without
golng into court for an ordérgr

Mr. Dadge; Thgﬁ;igjzgvery common count must be ac-
companied by a bill of gértiéﬁl&?ga

Mr. Olneye. In ni‘na: césés fa‘ut; of ten the defendant

knows exactly what he 13 sued abi t when he is sued on 2




;

common counts.

My, Donworth. I think there aré arguments in f avor
of leaving 1t in, because that is what ls allowed under t he
code systems

Mr. Cherry. ‘hat 1s right.

Mr. Olney. That 1s a mqt*er'oP the common count X“%é%

#i& and under
Jour system of Pleading to change or destroy that would be

wholly onposed to the theory that the bar ls accustomed to.
It is used constantly and ls extremely convenlent for many
apparently small matters, and is far more impOrtant in Sﬁate
courts than here, where the court has jurisaletion only in
gases involving more than $3,000. TFor these reasons I think

it is advisable bto use 1t; but like Dean Clark, I can see

no reason for requiring a bill of particulars to be filed wit

it :and allowing this method to prevail, because the blll of

particulars itself will be the equivalent of the regular com-

plaint.

Prof. Sunderland. You -annot attack the insufficieﬁﬁy.

That is the real reason why we have the common count; they

gannot attack the insufficlency. And 1f you attack the blll)

of particulars, you can safely attack the sufficlency.

Mr. Lemann. if you want to expedite thepleadings

get a more senslble system, why use this simple,syéﬁem and

then come with a bill of partlculars and have the delayse
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“f you want to éut out the delays, why do you not cut out
the bill pf particulars?

ﬁéan Clark, I do not think you are golng to-cutgéut

57

délaygj{but will promote them. Unfértunately,:;ﬁay didjnot‘
know wﬁat the common counts were and we have & hybrld system
which 1s not common c¢ount.

Mre Wiékarsham. I was not in favor of the common
count, because no lawyer in New York under 45 years knows whatl
it means.

Hr. Morgane Do they not ever use 1t7

Mr. Wickersham. No,

Dean Clark. There are qulte a few cases that I know
of that dos » |

My, Wickersham. They are away back.

Mr. Eargan. I think you are mistaken, Mr., Wickersham,
in that,

Dean Clark. There are sSome CaséSe.

Mr. Wickersham. There may be, but they are very far
backs I was bpought up under the old common law system, so
L know what they mean.

HMr. Mitehells What 1s your pl@aéure aboub this "bal-
ance due on accounts" and the common counts?  Shall we
adépt the rule as it sténds?~ There was4a motion madavte

require a bill of particulars to be attacheds But I heard




G odenn

no 8 econd.

My, Doble. 1 move that'it be adopted.

lg, Deﬁyerﬁh. well, the alternative rule prévides
’ : :alanee due upon:an}account of upon an
instrument fef“the payment of money; it is not neeessaﬁj that
the pleader sét forth the ltems of account." Is 1t not usual
that he must furnish those iltems or a copy of the instrument,
1f demanded? Have you covered that in some other way? Now,
8 man can sue on an agreement and glve the substanece of 1it,
and he will get by all right, but the defendant 1s entitled
to a copy. Is that covered?

Mr. Yorgan. There are other provislons about gétting
coples of written Instruments.

Mr. Dodge. There 1s nothing In thils rule, however,
about pleading Wawritten Instruments. Is that left out ine
tentionally, Dean Clark?

Dean Clark. I did not leave it out intentionally,
although I d1d not care vagy‘mueh about 1t, I have provided
that you can bring suit oniﬁritien 1n$tfum@nts. The usual
way 13 that you can state them elther according to the fécts-r
or atate them in exéct form of agreament or attach them as
exhibits.

Mr. Dodges Is that 1n some ather/rule?

Dean Clark. There was a provision for summary judg-




mentment procedure. I dld not see why yow had to requirﬁi
c@gies'hergf when you had some othor p?acédure for ebtaié-i
ing coples. This is a matber of pleading. | | |

M?; Dodge . | It i3 more impertént thah that I think.
It 1s hérder £t0 determine how to plead a eontraet»than_how
to plead factas, |

Hp, witchell, The question 1s on the motion fér t he
adoptlon of the fourth naragraph of thls Rule 35, which
startaout, "In pleadlnz the balance due on anw;ccount,“l
and then adis the RERSHERIRRxRIARWx matorial below ending
withthe words Rule 37, ' ‘ B

Mp, Tolman. How about the amendment khermm suggeste
6d? Bc you accept 1t? g:

Dean Clark, I am not reaﬁyrtq accept 1it. : j'

M?; Morgans Do you meaniﬁégé@éz::£ that you are
only going to allow a common count upon an account for the
payment of money? |

Dean Clark. Ho.

Mre Morgane >Why do yéu have them in the ssame para~
graph? | |

Dean Clark. Perhaps they should be 1n different
paragrayhs; |

My, §¢rggng T think so. It looks as t hough you
were }imibin them to that. |

Dean Clark, And take out the words "also.”




Mr, Wickersham. Making it read "may employ."

Dean Clark. Yes,

lip, Hitehell. All iIn favor of that motion will say
aye's; those opposed 'no." ‘ | |

(A vote woa taken a nd the

motion was adopted, )

Mp, Donworth. I vote "aye" with the understanding that

 in some case a cefendant sued on a written agreement may get

a copy, but I suppose there is something on t hat somewhere
elases
Dean Clark. What ias the requilrement for that?

Prof, Sunderland. There 18 no r equirement.

Mres Morgan. There is a rule for the dlscovery of . |

things in possession of the other party.

Ppof. Sunderland. Bubt the question ls whether you
should be required to résort to dlscovery in a matter of
that kind. |

Dean Clark. I do not think it 1s reélly important
enouzh for that; but/igme of you gentlemen feel that that
would hélp let us put 1& in, I will make a note that he
"must furnish such ltems or a copy of the instrument.”

‘%r, ﬁérgans on demand?
Dean Clark, Within ten dayss
Mro, Olney.,  Suppose you have no copys ihat may'

sometimes take place.

'iygéj




My, Donworth. Hdd you better not leave 1t that the
defendant may arply bto tie court.

| Vr. Morgan. That 1s taken care of in another places|

Mr. Lemanne In the case of a promlssory note, 1s that
all :z’ight under énether rale?

lirs Morgan. Yes, but I want to get the eriginal;>Ybu
can get both an inspeebién of the original and a copy a%zghe
demand. That 1s safes

Mre Dodges The method of pleading on a written con=
tract ls covered somewhere elacs

¥Mr. Donworth. Not the method of pleading.

My, godge. Is not that very important. The commonest
form of action is on contracts. Do you have to annex & copy
of the contract?

Dean Clark. NG,'you do note fhat may %é done, howe=
ever; by @xhibit. What yéu have:éens is to provlide pere
mlssively for 'he use of @xhibiﬁé.

Mr. Dodge. That 1s in one of the éthef~?ulas?\,

Bl

- \\\‘\ - SN

" Dean Clark, . Yes.

r‘-':\i | ‘ " “ i
the next paragraph of Hule~a5’is onée Of alng a ¢}

judgment ér?the decision of a caurtj

that stais%&@to?y?v.
~ Me. Lemanne. What gulded vyou in pieking out these ;ﬁ/
things? Th&ﬁ@wegld not imgrass me as véry'aoﬁmon. is/ghat

a matter that would come up? -
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Dean Clark, Yes, that wiil come up,'and most of those

‘things are covered by statute in one jurisdietion or aﬁéﬁhefc-

Mr. Lemamn., And you think it 1s important enough o

require speclal treatment?

.bean Clark., Yes. Inis 1é I suppose less important,

P
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art, but we have several different statutes.
lre Oiney. From a practical point of view it is
exceedingly'important; We frequently have orders of<:ouft,
such as for the appointment of an adm&nistrator; and youdo
‘not have to go back and allege that the man died in such a
Jurisdictlon.
Mr., Mitchell. If there is no objeetion to those
three lines they will stand as accepted.
Mr. Lemann. The next ls "It shall not be necessary
to allege t e capaclty of a party to sue oﬁ be sued,"
Mr. Wickersham. I move that that be aceepted.v‘
Mr, Tolman. I second the mobtlon.
Mr. Mitehells <Lf there is no objaetion those four
lines wi}l be considered as accepted.
| Dean Clark. Perhaps at the end of t hat whole clause
we ought to add "if known to im, " |
lire Cherry. BIf known to him," He doss not know
whether there 1s or 1s not anybody.
Dean Clark, What do yogf@ﬁiﬁk-éf that suzgestion
" If known Lo him“? |
| - bo |
Mrs Cherry. As it stands, should he tell himitkw w%fm%f
- sue? &@mmehed&mxmtkmﬁa

.

Mr. Morgen. Suppose therd has never been any guardﬁﬂx'h

lMr. Lemann. Well, an I sue Mre Dodge and he says,




~limited in what he 1s required to do by what he can do.

f
i

7w

"You cannot sue me." Should he tell me whom to sue? He
will say, "I do not know." : é =

Mr. Dodge. What other cases have youﬂin mind?

My, Morgzan. A great many cases do not have any
guardian.

Mr., Donworth. well, you sue John Smith as executor

of an estate.
Mr. Doble. In some cases there is nobody to be sued
until a nersonal representative 1s apvointed,
Mr. Lemann. Yes, that might be another point that
the court would have to consider. |
Dean Clark. I should think all of these things would
be krizd implied; but I see no objection %o saying,'"fhe
proper party to be sued," and Ia ssume "if known to him,"
by, Dodge; Could this party be sued wilthout permiss-
ion of the court? -
Mr. Morgan. No. Would he have capacityi

Mr. Dodge. That 1s a question. I do not know what

"having capacity means.,"

Mr. Cherry. At least I would like to have him

That is why I sugeested "if known %o him,"

Mr. Morgzan. I want to know 1f there 1s any such
thing as "{ncapacity to be sued." He can sue an infant

or he can sue an insane person; then there is the provislon
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for having a guardlsn ad litem for them,.
Dean Clark. What T meant particularly was the case

o f corporations. Perhaps. that lanbuage can be improved--

Ty sne
if T should say 1f the pla ff saes. or the defendant E&i%ﬁﬁ

sued 1is in i1ssue.

E AN

Mr. Morgan. X Suppose you sue as a corporation
something which is not a corporation, what good will it be?
I just want to know whether there is any such thing as in-
capaéity to be sued.

Dean Clark. I think that is simply a definition of
words.

My, Morgan. WNo, T do not think it 1s. I want to
k now. I am not quarreling on terminology.

Mr, Olney. it 1s very easy to have John Doe.

Mr, Olney. Suppose you sue a messenger; and the

question involved is whether it 1is incorporated or unincorpor
ated.

My, morgan. the only case I know about is that
against the St. Paul Hypothetae, a labor organization, and
they demurred, both on the ground of Incapacity and on the
ground it dld not state sufficient facts, and the court
sustained the demurrer on theground that 1t did not state
sufficient factse.

Dean Clark. What I had in mind in statling a repre-

sentative capacity--whether the language is proper or note=-
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was that in many Stategyou have the question whether the
corporation is incorporated. In New York you are required
by special rule to allege it, and there it is just a formale
ity. Andthat is what I want to hit. Now, if you look at -
the rule in the Southern District of F1orida, you will see,
perhaps, a better statement of the subject-~that they limit
it to the’capacity in which the plalntiff sues.

Mr. Morgan. Well, of course, that is the usual pro-
vision limiting it to the plaintiff, is it not?

Dean Clark. That is not the usual provision.

Mr. Morgan. I thought it was.

My, Dobie. There are cases holding that you cannot

do it; the Missouri courts hold that.

Mr. Morgan. Yes, you have a conflict on that, for
the plaintiff it 1s perfectly clear.

Mr. 5odge. Does this mean that if you sue a labor

nust
union, that the labor unlon in its reply/allege who -are

proper parties to be sued?

Prof. Sunderland. ie you sue a labor union by ibs
name, you have not sued anybody, because t here is no such
person.

Mr., Morgane. You have not sued anybody. That is the

point. I do not see how anybody who has no capacity to be

sued can come into court and say that you have not sued the

proper party.
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Prof. Sunderland. Yhey can come into court and
admit ¢
Mr, Morgan. That is what I mean,
Dean Clark. Well, if you také‘the corporate or repre-
sentative capacity--

Mr. Morgan (Interposing). Le you take the represent-

ative capscity, he must come into court and deny that he has
that representative capacity.
Mr. Olney. It means no general denial; that is all.

Dean Clark. That is all.

Mr. Wickersham. You include in that clause t he case
of suing an execubtor or administrator outside of the juris-

diction where he is appointed. You cannot sue him in his

representative capacity other than in the State in which he
is appointed, or he cannot sue, perhaps. That could be lack |
of capacity to sue or be sued in that representative capacity.

My, Morgan. Yes; that is what Dean Clark said.

Mr., Wickersham. Now, it says here "shall also allege’ZKLi

proper party to be sued." I am inclined to doubt thate

s,

Mr. Olney. Would this not besufficient? "It shall not

be necessary to allege the capaclty of a party to be sued nor

o
.
4

shall it be necessary to plead such capaoity unless it be
specifically denied," and stop there?

Desn Clark. That is all right.

~

)
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Mr. ¥Yorgene L think it would be all right to leave

that stand.

HMr. Olney. Just stand as it is, except a period after
“opposing parties,!

Mr. Donworthe It is an anamolous situation in this,
that it requires the defendant or plaintiff to deny somethingg
not alle ed;y but I suppose that is because the allegation is;
implied. | |

Mr, Olney. VYes, I think so,

Mr. Donworth. It denles that plaintiff was ever ap-
pointed adminisurator of T he estate of so-and-so.

Dean Clark. But it seems to me 1t should be a c lear
imp}icétion anywaye

Mr. Ponworth. I think that is all right.

Dean Clark. Suppose the John Jones corporation bringsg
suit, and then you require them to prove later on that it is§
the John Jones corporation.

Mr. Tolman. Could that anomaly be removed by changing
the word "it", to "lack of capacity”, so that it will read, |
"unless the lack of capacity be specificallﬁ alleged."

Mr. Morgen. Yes.

Mr. Tolman., I suggest that because of the statement E

that you denied something that is not alleged--

Dean Clark(Interposing). “hat is all right. That

is a good suggestion.

L33
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M. Bonworthi: . But wstill, the buprden i1s on the party

who alleges incorporation or executorship to prove it; and
Major‘Tiléén,*woﬁld~notiyourgﬁuggestien;changg,the{bprdsn7
‘of proof? - How would you word it? . ... ..

Sypy Tolmans o Tt cwould be cbhis way-=L will read it
from the Beginning:

- "7 'ahall- hot.be necessary to.allege .the capaclty
of the party to -sue or be:sued; -nor.ghall it be negcessary
“go prove- such capacity unless lack of capacity be specifi-
cally Set up by the.opposing. party."
G My, Donworthsve Wouldr not: that.lead to.the conclu-
“iggon that the opposing party must always prove. that lack
Cofiigapacity? denion e
9. ToTmany Yes, oI sthinkiisoec compsl the slaiine
bo Mg ‘Cherry. No=-=shdll not be required to ;;P?nggzthat
”Qdaﬁg:ciﬁj”uﬁiégéfﬁﬁéslacﬁ¥offéapacity518?&1l6g3dt3@
7 ppofy Sundérland.  Tack of-ecapacity would not have
Ygoibe 'proved. ¢ That ils a negatives -

wolyyy cherrye:oThat is correct.

”M?.”Wiékersﬁam%u?iDoéSﬂthatﬁiﬁclUde the general .
Pule that where & eorporation suesior-is:sved;. it.ds not
Vhecessary to aver:ortprove the factlof incorporation, un-

less it is specifically and affirmatively denied. That is

the New York rule.

Prof. Sunderland. T doubt whether the word "cap-

acity"applies to that.
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Mr. Wickershame. I believe 1t doese

Dean Clark. What case 1s that?

Mr,

e *
wickersham. In & case where a corporation sues,

it 1s not necersary to sue the incorporation unless the
fact of.incorporation is specifically denied. |
Mr. Horgan. That wbuld not cover this.

Mr. Wickersham., I do not think it would.

Dean Clark. Why would it not cover this? I do not
understand.

M. Wickersham. That is what I want to know. A B
brings a sult, and avers thst this corporation is incorpor-
ated under the laws of the State of Ohio. Unless the answer
affirmatively denled that fact, the mere fact that there is
a general issué does not ralse that and compel the plain-
t1iff to prove the incorporation; and the same thing ap=
plies to the defendant. In other words, to save the
bother of proving the fact of incorporation in the case,
unless that 1s a real issue, or 1s made the real issue by
affirmative allegations;

bean Clark. That is what L wanted to hit here; and
I wanted to go further and make 1t unnecessary to make

even a formal allegation in your complaint.




Mr. Donworth. Yf course, in cases of diversity of

ciltizenship the allegation must be in there.

Lo, conr

Mr. Wickersham., Yes. But I thought "capacity" did

A

hit that. If it does not I suggest that you put in "capacity

Dean Clark. Yese.

Mr. Wickersham. But if you have a corpomation in some
controversy, there might be reasons why that corporation
could not be sued or might not be able to sue.

My, Morgan. Yes--for instance, because it‘had not
paid its taxes.

Mr, Wickersham. ©Yr because it has not filed a certi-
ficate. And I want to raise that point because somehwere I
think we ought to have a provision for removing the necessity
of proving ié:gprporation% where it is not the real ilssue.

Mr. Morgan. Or even alleging it’

Mr. Wickersham. Well, its capacitj to sue would accom-
plish that. I thfnkt:here is a difference.
.A Mr. Mitchell. Yes.
| Dean Clark. Ali right; 1let us say "It shall not be

necessary to allege corporate existence or capacity or repre-

gentative capacity. Nor shall it be necessary to prove

the same, unless lack mfxhix thereof 1s specifically alleged.}

Mr. Mitchell. I do not think it would be necessary
to say “corporate existence."

Dean (Clarke. If‘you have a sulit by John Jones

"
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administrator _
exeruker/of t he will of James “mith, you have that in your

summons and 1n your caption, snd so on, and then go on and
say, 1n paragraph 1 of the complaint, that he is duly guali-
fied as an administrator oor trustee--I do not think that is
necessary.

Prof. Sunderland. You hardly staté a cause of action
if you sue as a representative and you do not say you are.
You sue the defendant personally, and then say that you are
the representative of somebody else.

Mr. Morgane. The caption)would incorporate that.

Mr, Wickersham. Suppose an executor 1is sued or an
administrator is sued in another jurisdiction; a forelgn
executor is sued and he has lack of capacity to be sued there.
éf course, 1f you allow that issue to be ralsed indirectly,
or by éeneral denial, and it ought to be raised by éenial,,zggr
if there is no controversy over it, it could be covered. But
I think it ought to be clear, aﬁd if we can bring in that
o rovision about representation--

Mr. Mitchell (Interposing). Your point is that it is
not clear from these lines that it relates to thepoint of cor-

orate existence. That 1s your point?
Mr. Wickersham. Yes. The boint of corporate exist-
ence, or in case of the representative, theexistence of the

representative in his capacity to sue in any capaclty’

Mr. Mitchell. That 1s covered.
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Mr, Wickersham. I supposed so but was not surce.

My, Donworth. Is it not better to leave this as it

is from this point of view? A great majority of cases are
bzzed on diversity‘of cltizenship, whére the allegation is
essential on jurisdlctional grounds. Fferhaps the bar may
2 ot think that, but we have somewhat implicitly tried to
omit the allegation of the incorsoratlion in some case, and
it is presumed--and I am afraid of that. I do not like to
patudni; where such allegation is essential on jurisdictional
grounds~-~I do not like to make Ehat exception, and I should
think the best way is to make no reference to corporate cap-
acity, which would lead to a result that it has to be pro ved.
Mr. Wickersham. I think it is a distinct point té
have a distinct c&ause as to corporations. A gregt many

cases are brought against corporations. I think it should -

be provided for speciflcally that there is no necesgﬁggﬂ?g%ﬁin

corporation unless it be specifically denied. I think that
clause should be by itself, as it gives rise right away as

hes done here to the suestion whether you mean to bring in

the fact pf incorporation.

Mr, Lemann. I move that the reporter be requested
to redraft the language in thelight of this discussion, so as
to cover corporate existence, as well as capaclty and repre-
sentative capacity.

(The motion was duly séconded,

and a vote was taken sand it
was unanimously adopteds)




Mr. Mitchells “he next is "In all cases damage, ace
»‘tual or threatened, shall be specified, and when i1tems of
speclal damage are claimed they shall be specifically stated,"

Prof. Sunderland., Does thatiéontribute anything to
what we already have in here?

Dean Clavk, Very little. The maln reason for put-
ting 1t in 1s to cover the ltem of special damage, and of
eourse that i1s pretty usual, Maybe trat is not necassary;
but Mr, Lemann. 1ls already suspleclous that I have not any
rule 1like this in anywhéra¢ |

Hr. Lemann, I was not susplecious,

Mr, Mitchell. What difference have you mede bebween
special damage and general damage? General damages shall
be sp@cified,'and then speclal damages.

Dean Clark. 1 think speclal damages should be al«
leged., |

Mr. Mitchell. You have not anybody what speclal

A

damages are.

Vr, Wickersham. Suppose there is.a sult for $10,000
fr an injurys 1s that s-ecial damape?

Mr. Mor an. No.

Mr. Wickersham, Then all cases of damage 1 think

ashould be soeclfidd.

Mr, Olney. Well, that is capable of Interpretation

that you would have to allege Injurye




o
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lire Wickersham. Lf 1t was in your complaint and you

say you ave damoged by it in the sum of (25,000

Mpe MNorgan. Thatiis general damage.

Mre ﬁickersham¢: That 1s gere?él damages Now, In
speclal damuge you have to allege special facts to sustain
it?

lMre Olney. Sp'far as the damage ls concerned, would
it not be sufficient to say where special damages are clalmed
they should be speeifieally stated?

Mr, ﬁiekarghgg. Yes.

Hr‘_%itehellé That 1ls vhere iltsms of syecilal danmages
are clalmed they should be speclfically stabted,

The next ltem in Hule 35 1s as to allegatlons of fraud
or miét&kao

Dean Clark, Thils rule 1s often stated %m at much more
length than 1t 1s heres |

.Hr, Lemanie See page 215 of Clark on Pleadinge lire.
Dobie cannot bteke away everything from you. (Laughter.)

lre Hobie. He is the leading asuthority on the subject.

- Rule 3% - “

lire Lemanne The footnote in B/I think is the language
you appavently have in mind,

My, Wiekershame It says“in all allégatioﬂs of fraud
ef migtake he facts muét be stated Wit& full partieularityﬁg
but when 1t comes to malic%; inient,jé%@ so on, they do net-v

have to be. I mean leave that sentence out.




Mr. lorgan, Do you mean the last part?
lip, Wickersham., Yes, that would go without stating
it. |
Dean Clark,‘ No, because we put in the facts that fef%f
to the state éf mind of a person, if I may quote from the'
authority veferred to ih says, first, that where the party
 relles on ffgudiér mistake, the facts must bé'stated with
full partienlérity; but when it is materl 1 to allege
maii¢§ or any condition of mind of a pe?san; it shall be
suffilcient to allege 1t as a facﬁ; without setting up the
¢ircungstances from which the same 1s to be inferred.
M. Morganes I think you s%id the seme thing In the
rule in fewer words,
Mr. Olney. The only objectlon I have to it 1s that
word "full", | ‘
%r.‘ﬁergan. Yese
My, Wiakerah&m. Yes.
Dean Clark, All right, take out that word "fully",
There is an BEnglish order on this subject, and the New York
Board of Consolidation recommended one, (Laughtér.)_

with

T4 o . y ey § 3 i “.
Mr, Mitehell, Well,/that word "full  out that para=

graph will stand, unless theve is some obJection.
The next one in tiat rule ls, "When a party ls in

‘doubt as to which of two or more statements of fact is true,
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PH A
line Morgans Bub if one albernabive does not state a

cause of aetlon, when you reduce the complaint to 1ts Low-
est terms, elther I have or do not have a cause of action

agalnst youy, and you could staté that against anybody in the
world,
lip, witehell, If you dld 1t to sowebody elve, why nob

ignore 1t%

Hre MOrgan. I do not know whether you want to go that
fapw=that 1f Zhe alleges"elther or," that he does nob then

'hava to seleclt the one which states a eause of aectlon.

Dean Clarks You will notlce the Chairman's reactlion,
which I think was intéresting; He says, "Why not ignove it?“%
The Chairvmens Yes, why not ignove it. |
3@an Clarke "Clark on PleadingMsays it 1s not clear
whether the alborn-tlive should not be rejected as aurglmsag@;f
Mr. Morgans I think 1t 1z very clear why it should

not hé.

Mr. Olney. Because the man does not allege 1it.
My. Morgan. Yes, because the man aajs he elther has
done 1t or has,néﬁ;ﬂaxﬁ
i) 2 L&méﬁn, L thousht 1t meant this kiné of & casel
That I was walking out and Mr. Morgen hit over the head with
a brieky and the alternative 1s that he <did noty that Nr.
Doble hit me with a brleks

re Poble. Those are different causes of actlon.
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Mr. Morgan, 'That would be a kind where you would fall %
between two 8tools.

I am not objecting to thate I only want to know whaﬁ
we are dgingq |

Mro Donworth. It might be put in as a stump speseh; to
stir up prejudice against the defendent’

Mr. Morgan., OUf cour 'se, you can put it in count 1; you
put in one alternatlve and In ecount 2 you put in the other,

Mp o Lemanﬁ. That is about the same as common count.,

Mr, Morgan. Hoe

Mr. Lemann. You are going to have them both, (Laughter,)

Mre Poble. A case of the other kind would bhe under the
doctrine of the “last clear chance“» in which the 5%&%9, at |
least the eng%neer, so that your foot was caught iIn the freg,%
or in the exercise of dus care might have seen it, The first
of those makes a cause of ac tion, while t&e other one does neé‘

My, Ponworth. There is a division of authority on that.

“Mr. Dobile. Can you take out that last elause of éhat
paragraph?

Dean Clark., No. Why not puﬁ it this ways what is

wrong with this, "and an insufflclent alternative may be re=-

jected as surpkusage,"

in, Olney. There is no insufficlency of the alternatis

| 4in the statement that a man e lther hilts me or he did nobt.




Dean Clark. If the allegation that he did not hit you
1z Insulficient, take 1t ouby; let it stand that he hlt you,.
Mr, Wickersham., It is not an insufficient alternative.
1t 1s either at vruthful alternative or it 1s not., TYou say;i"
"This 1s the fact, or if it 1s not something else ls the fa‘ctg"
ihﬁ first thing you will be met with 1s a mobion to make ﬁare(
definite and certain, under the present practlce, because the
defendant will know it is that you c¢laim, and 1f it 1s éomea
body not the defendant, then thedefendant, "Why sue me thent"
Mres Mitchell. Would this cover Xk a case where it ﬁenw
tions two paritrners and covered either one oF the'other?
Dean Clark., No.
Mr, Mitchéll. It 1s the case of different statements
against the same defendant? | |
Dean Clark. Yes.
NMr, Mitchell. So that that illustratlon cannot arise.
Mr. Wickeraham. I think the phrase "an lnsufficlent
~alternative shall not affeet a suffilclent one" should go oﬁt.%
Mé, Mitehells. It 1 already oub.
e, Yoble, How did you state 1t?
Dean Clark, "Aﬁ insufficient alternative should 5& PO-
jected as smrsiusage.“

Mp, Tolman. I think it is useful, A year ago I tried
an important case that had two inconslstent alternatives.
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Now; 1f one of them had been tested by a motlon tos trike andé

it had been siricien, I do not think any of us would have |

thought that that affeeted the ch@?,fwoulé,it?> Tnis aﬁaeune%ﬁ

ment here would make that point perfectly clears |
Mr, Donworth. There was a2 very humorous and anéient

thing that was done under the old Ehglish law. “he allega~-

tion was that the defendant borowed the plaintiffts kettle iﬂ
a new condition and returned it greatly demaged. The defendé
. ant put In a defense, first; "I never borrowed 1t} seeond;
1t was cracked when I got 1ty and third, 1t was all right
when T returned i1t." (Laughter,) -

Mr. Morpan. You can do that with three separate de-
fenses under the Statute of Anne.

What were those words proposed?

My, Morgans milgy be rejected as surplusage,"

Up, Wickershame ‘hy not put it in the alternative? I
do not know what iﬁ nmeans s

Mr. ¥ltchell. You are recognized, MNre. Morgan.

lre Norgan. I am even willing to stand for thils hereay

of Dean Clark. I Just cant you to lmow that 1t is a beresy;
and it 1s one that wzll shock kmkl most lawyerse

Mr. Lemann, DPid it shock you?

Nr. Morgan. It shocked me very much, yés. But I have

gotten used to that, because I have read "olark on Pleading”

so often. (Laughter.)
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My, Mitchell. if you were shoeked, how would you ehang;
this? |
ire Morgen. I would strike out that clause, "an insuffi-
cient alternative shall not arffect a sufficient one."
Mp, Dobie, Judge Olney has an amendwent that he wants
to offer,.
Ur. Olney, No, my amendment is exactly vhat Mr. Morgan

offered, It 1s to use thet paragraeph of ihe rule down to

the words "in a single claim or defense or asPafate claims
or d@f&ﬂses"; end stop. Now, you can test that effectlvely
and let the court take care of it.
Mre. Lemann. ¥~o you think that would reach a suffieienﬁ‘
resulte-or might? |
Mr. Olneys  HMights
Dean Clark. Well, the New York courts hold the other j
waYs ;

Mp, Lomanne Well, is this what"Clark on Pleading®

allows gnd recommends, or does this overrule Clarke?

Dean Clark. ?his is what he recommends.

My, Mitchell. TUnder Clark on ?1@aéing and the New
York declslion, you may state two alternate allegations agains§
the same defenﬁant; and 1T one of them turns out to be-insufwr
ficlent your whole case falls, does it not?

Mre, Wieckershame Noe




't

Dean Clarks. Well, 1f there 1ls something else.
Vre Vitehells I mean under that New Vork decision .
My, Wickepshame. What ease 1s that?

Dean Clerk. The case of Johnson, reported in the




|
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i
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211 Appellate IDivision.

Mre Wickersham. What does that hold?

Dean Clark. That where the allegations are In the
alternative each alternative must be éufficient.

Mr, Morgan. That ls the regular rule,

My, Wickersham. That 1s the regular rule, Of course;
that is subjeet to a motlon which can be made at once to
select which one ycﬁ are golng Lo proceed under,

¥y, Olney. That objectlon ls made to one of them,
and 1f 1! 1s stricken out he can promptly amgnd.

Dean Clark, TUnder the case of McGinness vas Surety
Co., unless éagh one 1is suffici@ht;.the allegation iz notb
good., |

Mre Mitchells Unless both are good.

Mr. Morgane. Ves=«unlegs each one states a cause of
'aetiena |

Mr. Lemann. Not"elther'"but "saah"; which means both .

This would not do sny harm, and might reach a result that 1s

desirable, and why not leave 1t in? | '
- Mr. Mitchell., The answep _to bhat ls thist «;Zamake
2%’ é&%ﬂ”
an allegation w a A gbod cauge of actlolrpman Y
- ~%%ih L Cansie
state somethlng else Wﬁtéﬁﬁ;ﬁ;ne . I think that ¥s logilcal,

perhaps.,

lip, lorgan. Absolutely loglcal.




3

30—

Mp, Olney. “t permits a man to bring an acktion for

cSne thing and then state a dirfermnt cause of action.
Dean Clark. What he will do is to start his’complain{
o1 one altgrnatiﬁe end then start over with another alter-
ﬁ&tive; on two different‘counka.

Mr, Donworth. = This 1s what it does:, "An Insufficilent
alternatlve will not act as a sufficlent one," but 1t mayvbe
gtricken out on motion,

Mr. Morgan, That is what Dean Clark wants.

- My, Wickersham, i do not know what an insufflclent
alternative is, |

Mr., Mitchéll.  Suppose I ﬁndertake to state a cause
of actien~~

Mr. Cherry (Interposing). Either you assaulted me
or beéght me a dlnner, (Laughtere) That 1s my alﬁernaﬁive¢

Mr, Wickersham. Ib says“@han a party 1s in doubt as
to which of two or more statements of faects 1ls true, he may

claim op

state them alternatively in a single/defense or separate
claims or defensege’ Now; if one ofthem 1z not substan-
tiated and does not hold, if one of them 1s insufficient, iﬁ
shall not.affect theelaim of the other. I am spelling it
oué?ygéﬁéf ls what you means

Mp, Mitehells Yes.

Mp, Wickersham. Then I think you couldg@t'better

language to express 1t.
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lp, Morgan. But you see it will not come in that way
ordin:rily.

lire Wickersham. It comes up on motion,

¥r, MOrgan. It has been dismissed on the ground that
the whole action is Insufficlent, we will say.

Mr, Wickersham(Internosing), It 1s a cAyfetel tiid-
case of insonsistency. o

iy, Morgan. Ho.

Prof. Sunderland, The whole case goes out,

Mr. Wickersham. This does not say that if you have
two causes of action and one of them is in¢0nsistent with
the other you may stlll plead them both In the same pleading
08 a cause of acblon or defense. It simply sgys where the
parties are in doubt as to which one is true, they may state
them alterndively a single claim of defense or a separate
elaim of defense and an Insufflcilent alternative shall not
defeat a sufficlent one.

My, Morgan. Yés“

Mr. Wickersham. That is, in the same statement of the
cause of aetlon you might have an allegativn of faets.. You

might, "“ither I wss ynocked dow n and run over by John Smith

or an automobile belonging to Johnlﬂmith, I do not know which,

Uf course, that is perhaps a perfectly good alternatlve, as
you are sulng John Smith the owner of§;he antomobile.

Mre Mitchell. Yes, but it does not state a cause

it
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- stands here will say Yaye'"§ those opposed "no."
, H

e
7¢e

effect as though it was stated separately?

llr, Mitchell,. ﬁaw; as long as you can dodge the thing

by stating them separately--and we will admit thate- |
. Mr. Morgen (Interposing). Uﬁ, certainly.

X FLEERBAAX - Then what i1s the harm of saying that
the inaffficlency of eilther of them shall not affect the other?
So I am in favor of legving it as it stands,

e, Dodge. I so move.

_Dégn Clark, Do you like 1t, Mr.‘Margaﬂ.

My, Morgan. T do not dislike it.

Mr, Mitchell, A1l in favor o the rgragraph as 1t

(The motlon was adopted,; all
voting in favor If it except
Mr. Wickersham.)
Mr. Mitchell., It 1s carried.
ihe next sentence in Rule 35 is "For the purpose of
testing the sufficiency of a pleading] and so oms
' a provision that
Dean Clark. That is/mm allegatlons of time or place
shall be taken as true, bubt amendments shall be allowed to
correct errorsj and you will recall the old common law rule
that allegations of time ancd place have Lo be made but dild
not have to be proved as made. ﬁancs, you e¢ould never

bring such pleadings es the statute of limltatlons, because

a legations as to time did not rean anything, This is an
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attempt to tle down the pleading a little more so that you

ean more quickly get to the issue involved.
lip, Mitehell., I do not understand that. Do you mean 2
that an allegation as to the time and place does not mean |
anything? |
Mr. Morgan. There is a case in the books where the
plaintliff alleged that a ¢ ontract was made In such a date in
the year 1082, and the other slde demurred, and he saild, "1t
does not méke any difference what t heory you go on, you have
a ststute éf limitations Whigh cannot be renewed for 800 years -
and the court, lnstead of regarding that ag a misprint for
1882, saié,_"yes, that is kruei, but you do not have to prove
your dates as alleged at common law, and consequently you can
go ahead with your case at any tlme before the statute ac-
tually runs, o
Mr. Doble. In the same way, they can say that a cer=
tain thing happened on the ocean which happened in the clty
of TLondon.
Mr. Morzan. Yes .
Mr. Mltehell. Thils says the allegations of time and
place shall be ﬁaken as Zgﬁﬁh. | t
Mr. Morgan., Thﬂt is aébanallegatién or pleading.
My, Wickersham. No; I do not think it shall be taken
as true.

Mr. Dodge. Are not the cases that you have in mind




¢
very rare? e '
Mr. Morgan. Not so rare., That is the reason for
most of the rules in most o the 3tates that you cannot take up
; the statute of limltatlons on ésmuﬁreﬁ; |
Er.»%iakersham. Because the statute may be walved.
Eﬁa Morgan. Well;‘sgme of the explanations arve t hat
the dates do not count so that the court can tell whether the
statute has run or not,
Mp, Wiekersham. Well, do you'not go too far when‘yéu
say they shall be talen as tﬁué'r

-Clark., Well, fe?‘ths pﬁrpése of testing the
sufficiene?ﬁ -
o Mr, Mitchell, What it.means is that you have got to
prové,them as alleged, | |
Mr« Morgan. Yesd.
Mr, Mitehell. I think we must change the wording of
%his; because most of the laﬁyers will not know what you meén
by thate
Dean Clark. Thils ﬁhastion comes up now, and I have
a note from a distingulshed professor as to allegations of
time in pleading, and then he goes on discusses the defense
of the stat te of limitatlons. That is published in the
Oklehoma Taw Reviews

Mp, Wickersham. Well, allegatlons of time and place




should be subject to amendment.
lr. Morgan. Yes.,

My, Wickersham. But tht is different from saying
that they should be taken as true.  Suppose you bring it
for the purpose of testing the sufficiency of the pleading.‘
Yo' make a motlon to dlsmiss the complaint ¢iting the alle~ |

. ; end
gations of time and place. BOf eourse thé court may/esr—mey

N I T |
n@t,hanﬁ they amend rather freely, but I do not think they
gre taken as true necessarily. It is just as to the suffi~§
cleney of the pleadingss ‘

My, Mitchéllzﬂ @ think the?raporﬁer gets thé idea,
that where there is an allﬂgétian of time and place, the
céurt on demurrer says; "We do not heve to take the date g
becausge @e do not know whether that 1s the date or not,"

Er, Wickorsham, No, the allegation might be 1mmatér;
ial; but might go to the very whole root of the action.
Mre Morganes Xass

Mr, Mitchell. < suggest that be left to the reporter

‘to see if he can devise any betber language than saylng it

ahall be taken as trues
Mr. Olney. Well, for the purpose of testing the
sufficiency of a pleading, allegations of time and place

shall not be binding upon the pléader.

lr, Mltchell. Lg that not the idea, Nr. Morgan®
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Hg. Morgan., I think that is the idea. 720
r. Yonworth. "Or shall be assumed éa alleged."
Mr;,ﬁiﬁahsll. Well, I think we can kim pass that to
the renorters |
The next paragraph of that iula is that the defendant
or plaintiff shall raise by his affirmative pleading, and
| nob by mere deniél,_all matters which show the actlon or counte
:alaim not maintainable,

Dean Clark. Yes. This part of the rule ls substan~
t1ally that of Englana; New York and Connecticut. The old
provision was that the answer shall contaln é denlal, and algo
new ma%ﬁef; ﬁitﬁout gppecifylng ity eand it has been a matter
_af a great deal of doubt whether a certaln situation should
be called new matlter or should come in as denial. This is
an attempt to partlcularize, and I think the great value of
these rules islyrobably not in the generﬁl provisions, but in
the list of specifie things.

Mr. Lemanne Is contributory negligénce purposely
omitted from.this?

Mr. Dobie. I had that in mind--and the fellow sers
vant doctrine and the assumptlon of riske'l 7

lMr. Lemann, Contributory negligence is more import-
ant, | _

Mp, Morz-n. In FPederal pleading, contributery hegli-

gence has to be pleaded specilally.

1o
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lip, Doble. That 1s a general rule* . | |
Dean Clark. I am afraid that we split on this quesg-
tlon. |
Mpr, Lemann. Is there a Federal rule on centribﬁtory
negligence?

lr. Morgan. Yes, the Federal rule makes eontribﬁfary

1 negligence a matter of affirmative defense which is pleaded

and proved by the defendant, and they have held that that has

zot to be a-plied under the Pederal Employers' Liabllity Aet,
even when the case is brought in the State court.

Dean Clarkf I am not so sure about that,

Mr, Mowrgens L am. |

Dean Clark. The burden of proof ls on the defendant,

but the evidence 1s admlssible under the general d enial,

Mr. mérgan. That 1s in Yew Yark and-in the %éeond

Cireult in New York.
| Mr. Donworth. Then it o@g@ﬁ\to go in, Contributory

negllegence should then be &menééd as one of those things
that must be ﬁkakgﬁ set out.

Mr. Morgane Yes, A

Mr, Doble. I had‘that in the faiiew servant doctrine
or sssumption of risk, under general denial. I think they
ought to be set up in b@re, if you gentlemen are agreed.

 Ur. Dodge. Wsll, you h ve not got in there walver.

I should think the exclusicn af something of that kind might




cauad trouble. WVost of these things mentiened‘hsre-might

come in under new matter. The cass of payment 1ls peculiars

757

the defendant has to allege payment and the plaintiff has to

allege non-payment,.

Mr. Lemenn. You could put in certaln specific things

without enumerabing them all generallys bubt to cover MNr,

Dodge's point, you ought to enumﬁrateA&fter gaying "including",

Mr, Wichrsham. Or "for exampla-“
ftr. Lemann. Yes, |
Mre Donworth. I think that is an unfortunate phrase:
o logy heré beginning with the fourth line, "#nd all such
gieunﬁs of defenge or f@ply, as the case may be, which if
n ot raised would be likely toitékertha opéééite party by
surprise," and so on. Tt 1s the faising of them which takee
the other party by surprisa; namely, -the rg%iaing of them at
that times o
lip, Doble. Under the gencral denial,
Mr, Donworth. '"Which met, 1f not seasonably raised;
might take the opposlite party by surprlse.”
Dean Clark, Or 1f not pleaded.
Mr. Morgan. If not pl@aded, yes. Thils is from
the inglish rule, is 1t not? | | |
Dean Clark. Yes.
Mpr, Morgan. Thet 1s where we got the notlon that

you had to plead Qaymént, T think.
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Dean Clark. That is; the defendant :hall Yraise by
hls affirmatlive pleading"-~-that phrase might not be good=~ “ali
matters which show the actlon or counterclaim not to be maine

talnable.,” You see 1t goes back to the beginning.

Mr. Morgan. Why do you not sangffirmative%g Pplead-
ing"? |
Dean Clark. I am doubtful about the law,as I have
stated--I mean in the Federal court. And unless specifilcally
required in the Pederal eourt; I am rnot sure it ghould go in,
because there ls quite a dlfference. Take New York, for ex-
aﬁple; you do not h.ve tox%ngzjgt; and yoﬁ are going to try
to change the hablts of New York.
ftr. Morgan. In New York, you can ralse contributory
negligenaeron the gencral allegatioﬁ, on the ground that it
1s ecaused by the negligence of the defendant; 1t 1s to bé
defendant,
read as an allegation of the pXainkitffy snd solely an alle-
gation of hils,
lip, iemann, That 1s the case in every State where
you do n0t have to plead it.
Mr. Morgan. No; New York says also that the burden
of proving due care 1s on the plaintiff; In everything ex-
cept a wrongful death ease; and that ls put on the defendant
by speclal statute, lMassachusetts and a!gaad many of the

New England States, and in Mlichipgan, ag T understand 1it,
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and at common law, 1t made the plaintiff allege due care

Profs Sunderlande Yese
Mr. Morgan. But it is ﬁhgﬁggﬁﬁzin Massachusetts by
statute now and in Connecticut, as to the wrongful death I
think,
"Dean Clark. Yes,

Mr. Lemann. It can happen in New Vork ah&-élsewhere,

because there are many Jjurisdietions where ebﬁ%ribﬁtory’ } -
gence must be pleaded,
Dean Clark. Yes.
¥r. Doble, And you can olther leave 1t asg it is now=s«
Mre Mitchell. I think 1 we put 1t in that it must be
pleaded=~ ' |
¥r. Doble (Intsrposingj. There arefven a number of
cases where plalntlff must show that he ls not at fault; and
he has a gensral denlal, Then you say that you cannot prove!
contributory negligence under the general denlal, and that isi
surplusage, end I would like to see the fellow servant doctrine
and contributory negligenee Included in there.
Mr« Donworth, I wouldlike to make this general obser-
vatien; that we should be ecautlous about adding anything as
to the method of préof. There 18 a general Teeling about the
country that in the Federal court, in a contributory negli-

gence case, the plaintiff does not get quite a falr chance,
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ané that the defendant goes into the Eederal coﬁrt for that
reason; and sometimes they pass statutes In the State for
the purpose of getting rid of a Federal rule like thils. And
T would not like to have any Member of Congress have o chaneeg
to say that we changed that siltuation by anything we nave déne
here. I do not know to what extent this geaﬁ,‘but Iﬁhinﬁethe
reporter should carefully consider vhether &e are on a safe
line, If anything 18 on the doubtfﬁl side I would rather
not out it In, rather than run into the idea that we have made
it what we do for the pur.ose of defeating a contributory
negligence action in the Faderal courts.

Mr.>Mitchellg This Would%go the;otheékway. This makes
it wider.

Mra. Cherrys. Yes, thismakes 1t wider.

Mre Dobie, We say here, as to the fellow servant
doectrine, aasumptien_and contributory negligence; you must
get that upy  that is favorable to'ﬁhg plaintiff.

Mre. Lemann. It strikes me thgt these twos ﬁarling’
works diéauss the point as to contrlibutory neglligence.

Dean Clark. I am sorry that you have not read "Clark
on Code Pleading3" that 1s not a sterling work; neverthelesg
I recommend it to your attentian.

Mre lorgan. On the questlon of burden of proof, the

Federal eourt, wherever it has arisen, has said that the




Sburdﬁn of proof was a matbter of substance and gOVarnéd by

Federal law, and not of State law, under the Cjﬁfﬁfmiby Acks
Mre Pobie. And the Pederyl court will feilow the |

; rule T have ﬂtatedg and then in the case of ﬂarnév VS

Southern Paeifie, 1t was saild that you could not ta&% it

away from the court and make it any different rule by;gams

. constltutlional provision of a Western State, and Ghi@f |

§ Justice Hughes in a rlnging declslon sald they could noq

Mre Wickershem, "Shall plead affirmatively." Is } b

that not better? - .
Dean Clarke Eow; do ybu 1ike "former recovery" or

do you like res Jjudleata?

Mr. Horgane ‘'"Former recovery.," "Former recovery"

iz in btheres

Dean Clark® u want any assumptlon of risk with
the fellow servant rule? |
Mr.‘Dobie. T should like to see that there.
Dean Clark, How much of that 1s there in there?
Doss not that make 1t inadequate?
Mr, Loftin. Took at the Employers’ Liability Act.
Mr. Wickershame Is that not a guestion of substantive
Law?
Wr. Poble. I wonder ifrit 1s a matter of pleading.

Mre Wickersham, I mean essentially that 1s not a

gquestion of pleading, but of substantive law.

Mr. Morgan, You mean where assumption is risk is




a d efense?

Yr. Wickersham. Yes.

Mr. Morgane

Mr. Mitehell,

Yes.

What 1s your point, Mr. Lem?
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Mre Lemann. Dean C(lark thought"former recovery' was

as good as res sdjudicate on this list, and Ir. Morgan sald
he thought "former recovery" was bettery  bubt some of us

think that most lawyers would recommen reg sdjudicata as a

more famillar term in this enumeration. 4nd I would want to
make a different answer f rom lr. Morgan.

Vr. Mitehells ILet us take s vote on 1t

Mres Morgans 1 do not objeet, I 1like the Latin, and

I am glad somebody is familisr with ves adjudicabas

Mr. Wickershams I npgree with that,

My, Clneye Res adjudlcata goes further than "former

‘recavery.” |

ﬁ?§ Qenwsrth,» There might not have been rée&ve$yg
16 mighi have been beabens

lr. Morgans Yes.

Mp, Mitchells We have not s ettled that. VWhat is
the sense of the meeting on "former Recovery"?

Mre. Loftine Mrs Morgan withdrew that.

Mre Yoble. I move that pes adjudlcata be put in

there,
Wre Donworths I move thet that be pubt in there withe
B outad", just makins 1t "pes judicata,"

(A vote was talen, and the
motion was unanimously adopted)

vean Clarke All Ican say ls that it ls eertainly
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very helpful to have these suggestions. This is a 