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L. INTRODUCTION

The Advisory Committee on Bankruptcy Rules met on March 8-10, 2006, in Chapel Hill,
North Carolina. As aresult of that meeting and other actions, the Advisory Committee recommends
a series of Action Items to the Standing Committee. First, the Committee recommends that the
Standing Committee finally approve and recommend to the Judicial Conference the rules set out in
Part I1.A.3 of this report. Second, the Committee recommends that the Standing Committee approve
for publication in August 2006 the proposed new and amended rules set out in Part 11.B.2 of this
report. Third, we recommend amending Interim Rule 1007, to be effective on October I, 2006, as
set out in Part 11.B.4. Fourth, the Committee recommends that the Standing Committee approve the
proposed amendments to the Official Forms in Part II.C.2 of the report and submit them to the
Judicial Conference for its approval with an effective date of October 1, 2006. Finally, the Advisory
Committee recommends that the new and amended Official Forms as set out in Part I11.D.2 of the
report be approved for publication in August 2006. Parts I1.C.2 and I11.D.2 are set out in a separate
attachment.

The Advisory Committee considered public comments regarding the proposed amendments
to Bankruptcy Rules 1014, 3007, 4001, 6006, and 7007.1, and new Rules 6003, 9005.1, and 9037
that were published in August 2005. The Advisory Committee received a number of comments on
the proposed amendments to the Rules, and the comments are summarized later in this report. Since
no person who submitted a written comment requested to appear at the public hearing scheduled for
January 9, 2006, the hearing was canceled. The Advisory Committee recommends that the proposed



amendments and additions to the Bankruptcy Rules set out in Part I1.A.3 be approved for transmittal
to the Judicial Conference.

In addition to these new rules and amendments, a proposed amendment to Bankruptcy Rule
3001 was published for comment in August 2005. The Advisory Committee recommends that the
proposed amendments to Rule 3001 be withdrawn. The Committee received several comments
opposing the recommended amendments to the rule that would have limited the length of documents
that could be attached to a proof of claim. After further consideration of those comments, the
Advisory Committee concluded that the proposed amendment should be withdrawn.

The Advisory Committee has spent considerable time on the creation of Interim Rules to
implement the Bankruptcy Abuse Prevention and Consumer Protection Act of 2005 (the 2005 Act).
President Bush signed the 2005 Act on April 20, 2005, and most of its provisions became effective
on October 17,2005. The Advisory Committee prepared Interim Rules to operate in cases governed
by the 2005 Act until final rules could be put in place. The Interim Rules were approved by the
Standing Committee and were adopted by standing order in every district in the United States. These
adoptions were nearly uniform throughout the country with only a few minor variations in the rules
as locally adopted. The Interim Rules comprise the bulk of the package of new rules and rules
amendments being recommended for publication.

The proposed rules recommended for publication also include amendments and additions that
were not included in the package of Interim Rules that became effective by standing orders on
October 17,2005. For example, one provision of the 2005 Act does not become effective until arule
has been promulgated under the Rules Enabling Act process. Consequently, there was no need to
include that rule in the Interim Rules, but the changes in the Bankruptcy Code require the adoption
of new rules to implement those provisions. The Committee received and considered various
comments to the Interim Rules prior to its meeting in March, and the proposed Rules have
incorporated these comments as appropriate.

Thereport includes a statement at the end of each rule or rule amendment being recommended
for publication as to whether the proposal was previously approved as an Interim Rule. That
statement also identifies any changes in the recommended version of the rule to the existing Interim
Rule. While there were changes to many of the Interim Rules, most of the changes were stylistic.
More significant amendments were made to Interim Rules 1007, 1010(b), 1011(f), 2002(g)(5),
2015(a)(6), 3002(c)(5), 4003, 4008, and 8001(f)(5). The amendments to Rules 1005, 2015.3,
3016(d), 5001, and 9009 are entirely new and were not included in the Interim Rules. The 2005 Act
requires the amendments to Rules 1005, 2015.3, 3016(d) and 9009, while the amendments to Rule
5001 are necessary because of the amendment to 28 U.S.C. § 152(c), which authorizes bankruptcy
judges to hold court outside of their districts in emergency situations. Attached to the report is a chart
that states the number of the rule being proposed for publication, whether a change in the rule was
required by the 2005 Act, whether it was an Interim Rule, and the extent of the change in the rule
from the Interim Rule. These rules are set out in Part 11.B.2 of the report.



Part I1.B.4 contains amendments to Bankruptcy Rule 1007 that are being recommended both
for inclusion in the rules for publication and for approval as an Interim Rule that can be recommended
to the bankruptcy courts for adoption by standing order in the manner that the Interim Rules were
adopted prior to October 17, 2005. The 2005 Act amended the Bankruptcy Code to require that
consumer debtors receive credit counseling prior to commencing a bankruptcy case. Interim Rule
1007 implements that provision by requiring debtors to file a certificate that they have completed the
counseling in the 180 days prior to the commencement of the case. Case law developments have
shown that some debtors have completed the counseling but have been unable to obtain a copy of the
certificate. The proposed amendment to Interim Rule 1007(b) and (c) addresses the problem by
permitting debtors in this position to make a statement that they have completed the counseling and
are awaiting receipt of the appropriate certificate. Inthat event, the debtor has until 15 days after the
filing of the petition to file the certificate with the court.

In tandem with this proposed amendment to the Interim Rule 1007, the Advisory Committee
recommends a change to Official Form 1, the voluntary petition, for approval by the Standing
Committee and for recommendation for adoption by the Judicial Conference, with an effective date
of October 1, 2006. The amendment to the Official Form includes a change that implements the
amendment to Interim Rule 1007(b)(3) and also includes a series of cautions intended to inform
debtors of the consequences of the filing of a bankruptcy petition. Many pro se debtors are unaware
of the significant adverse consequences of filing a petition, and the warnings may deter improvident
or premature filings. This will reduce the harm to those debtors as well as ease burdens on clerks who
often are called upon to respond to inquiries from debtors on these matters.

In addition to the proposed amendment to Official Form 1, the Advisory Committee
recommends changes to several other Official Forms also with an effective date of October 1, 2006.
These amendments, which are described in Section I1.C.1, implement the substantial new statistical
reporting requirements in the 2005 Act. They are set out in a separate attachment.

The 2005 Act also required the amendment or creation of many Official Forms. Because the
forms must be uniform to be truly useful in cases, the amendments and additions to the forms were
recommended to the Judicial Conference for its approval in August and October of 2005. The
Judicial Conference approved the forms which became effective on October 17, 2005. Time did not
allow for the publication of these forms for comment, so the Advisory Committee recommends that
the Official Forms that became effective on October 17, 2005, be published for comment along with
the Interim Rules. As with the Interim Rules, the Official Forms being proposed for publication also
include some minor amendments from those currently in use. The use of the Official Forms and
Interim Rules since October 2005 provides a unique opportunity for the Advisory Committee to
evaluate the proposed rules and the Official Forms and should enable the bench and bar to offer
especially valuable commentary on their workings. The amendments and additions to the Official
Forms which are recommended for publication are described in Part IL.C.1. Due to their length, these
materials are set out in a separate attachment.



IL ACTION ITEMS

A. Proposed Amendments to Bankruptcy Rules 1014, 3007.4001. 6006, and 7007.1, and

new Rules 6003, 9005.1. and 9037 Submitted for Final Approval by the Standing

Committee and Submission to the Judicial Conference.

The Advisory Committee on Bankruptcy Rules recommends that the Standing
Committee approve the following amendments and new rules for submission to the Judicial

Conference.

1. Public Comment and Hearing.

The proposed amendments to Bankruptcy Rules 1014, 3007, 4001, 6006, and 7007.1
and new Rules 6003, 9005.1, and 9037 were published for comment in August 2005. A
public hearing on the proposed amendments was scheduled for January 9, 2006, but there
were no requests to appear at the hearing.

2. Synopsis of Proposed Amendments.

(a)

(b)

(c)

(d)

Rule 1014 is amended to state explicitly that the court can order the change of
venue of a case on its own motion.

Rule 3007 is amended to prohibit a party in interest from including in a claim
objection a request for relief that requires an adversary proceeding. The rule
is also amended to allow omnibus claims objections which can include up to
100 claims in a single filed objection to claims. The rule limits the nature of
objections that may be joined in the single filing, and it also establishes
minimum standards that are intended to ensure the protection of the due
process rights of the claimants.

Rule 4001 is amended to require movants seeking approval of agreements
relating to the automatic stay, approval of certain other agreements, or
authority to use cash collateral or obtain credit submit along with the motion
a proposed order for the relief requested and to provide more extensive notice
to parties in interest of the requested relief. The rule requires the movant to
include within the motion a statement not to exceed five pages that concisely
describes the material provisions of the relief requested.

Rule 6003 1s new. It sets limits on the granting of certain relief by the court
during the first 20 days of a case. Absent a need to avoid immediate and
irreparable harm, the court cannot grant relief on applications for the
employment of professional persons, motions for the use, sale, or lease of
property of the estate other than such a motion under Rule 4001, and motions



(e)

()

(g)

(h)

to assume or assign executory contracts and unexpired leases for the first 20
days of the case.

Rule 6006 is amended to authorize omnibus motions to reject executory
contracts and unexpired leases. It also authorizes omnibus motions to assume
or assign multiple executory contracts and unexpired leases under specific
circumstances. The rule establishes minimum standards that are intended to
ensure the protection of the due process rights of the claimants.

Rule 7007.1 is amended to provide that a party must file its corporate
ownership statement with the first paper filed with the court in an adversary
proceeding.

Rule 9005.1 isnew. It makesRule 5.1 F. R. Civ. P. applicable to all contested
matters and other proceedings within the bankruptcy case.

Rule 9037 is new. It is adopted in compliance with section 205(c)(3) of the
E-Government Act of 2002, Public Law No. 107-347. Consistent with
amendments to the Federal Rules of Appellate, Civil and Criminal Procedure,
this rule protects the privacy and security concerns that arise from the filing
of documents, both electronically and in paper form, with the court.

3. Text of Proposed Amendments to Rules 1014, 3007, 4001, 6003, 6006, 7007.1, 9005.1

and 9037.

PROPOSED AMENDMENTS TO THE FEDERAL
RULES BANKRUPTCY PROCEDURE’

Rule 1014. Dismissal and Change of Venue
(a) DISMISSAL AND TRANSFER OF CASES.
(1) Cases Filed in Proper District.

If a petition is filed in the proper district, the court, on the

timely motion of a party in interest or on its own motion, and

after hearing on notice to the petitioners, the United States

"New material is underlined; matter to be omitted is lined through.
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trustee, and other entities as directed by the court, may
transfer the casemaybetransferred-to any other district if the
court determines that the transfer is in the interest of justice or
for the convenience of the parties.

(2) Cases Filed in Improper District.

If a petition is filed in an improper district, the court, on

the timely motion of a party in interest or on its own motion,

and after hearing on notice to the petitioners, the United

States trustee, and other entities as directed by the court, may

dismiss the case or transfer it the-case-maybe-dismissed-or

transferred to any other district if the court determines that

transfer is in the interest of justice or for the convenience of

the parties.

* % % % ok
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COMMITTEE NOTE
Courts have generally held that they have the authority to
dismiss or transfer cases on their own motion. The amendment
recognizes this authority and also provides that dismissal or transfer

of the case may take place only after notice and a hearing.

Other amendments are stylistic.

~ Public Comment on Proposed Amendments to Rule 1014:

1. Mr. Anthony Sabino, a bankruptcy practitioner and
professor in New York, wholeheartedly supported the rule in
Comment 05-BK-005.

Changes Made After Publication:

No changes since publication.
Rule 3007. Objections to Claims

(a) OBJECTIONS TO CLAIMS. An objection to the

allowance of a claim shall be in writing and filed. A copy of
the objection with notice of the hearing thereon shall be
mailed or otherwise delivered to the claimant, the debtor or

debtor in possession, and the trustee at least 30 days prior to
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(b)y DEMAND FOR RELIEF REQUIRING AN

ADVERSARY PROCEEDING. A party in interest shall not

include a demand for relief of a kind specified in Rule 7001

1n an objection to the allowance of a claim, but may include

the objection in an adversary proceeding.

(¢) LIMITATION ON JOINDER OF CLAIMS

OBJECTIONS. Unless otherwise ordered by the court or

permitted by subdivision (d), objections to more than one

claim shall not be joined in a single objection.

(d) OMNIBUS OBJECTION. Subject to subdivision (),

objections to more than one claim may be joined in an

omnibus objection if all the claims were filed by the same
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entity. or the objections are based solely on the grounds that

the claims should be disallowed, in whole or in part, because:

(1) they duplicate other claims;

(2) they have been filed in the wrong case:

(3) they have been amended by subsequently filed

proofs of claim;

(4) they were not timely filed;

(5) they have been satisfied or released during the

case in accordance with the Code, applicable rules. or a court

order;

(6) they were presented in a form that does not

comply with applicable rules. and the objection states that the

objector is unable to determine the validity of the claim

because of the noncompliance:

(7) they are interests, rather than claims; or
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(8) they assert priority in an amount that exceeds the

maximum amount under § 507 of the Code.

(e) REQUIREMENTS FOR OMNIBUS OBJECTION.

An omnibus objection shall:

(1) state in a conspicuous place that claimants

receiving the objection should locate their names and claims

in the objection;

(2) list claimants alphabetically, provide a cross-

reference to claim numbers. and, if appropriate, list claimants

by category of claims;

(3) state the grounds of the objection to each claim

and provide a cross-reference to the pages in the omnibus

objection pertinent to the stated grounds:

(4) state in the title the identity of the objector and the

grounds for the objections:

10
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(5) be numbered consecutively with other omnibus

objections filed by the same objector; and

(6) contain objections to no more than 100 claims.

(f) FINALITY OF OBJECTION. The finality of any

order regarding a claim objection included in an omnibus

objection shall be determined as though the claim had been

subject to an individual objection.

COMMITTEE NOTE

The rule is amended in a number of ways. First, the
amendment prohibits a party in interest from including in a claim
objection arequest for relief that requires an adversary proceeding. A
party in interest may, however, include an objection to the allowance
of'a claim in an adversary proceeding. Unlike a contested matter, an
adversary proceeding requires the service of a summons and
complaint, which puts the defendant on notice of the potential for an
affirmative recovery. Permitting the plaintiff in the adversary
proceeding to include an objection to a claim would not unfairly
surprise the defendant as might be the case if the action were brought
as a contested matter that included an action to obtain relief of a kind
specified in Rule 7001.

The rule as amended does not require that a party include an
objection to the allowance of a claim in an adversary proceeding. If

11
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a claim objection is filed separately from a related adversary
proceeding, the court may consolidate the objection with the
adversary proceeding under Rule 7042.

The rule also is amended to authorize the filing of a pleading
that joins objections to more than one claim. Such filings present a
significant opportunity for the efficient administration of large cases,
but the rule includes restrictions on the use of these omnibus
objections to ensure the protection of the due process rights of the
claimants.

Unless the court orders otherwise, objections to more than one
claim may be joined in a single pleading only if all of the claims were
filed by the same entity, or if the objections are based solely on the
grounds set out in subdivision (d) of the rule. Objections of the type
listed in subdivision (d) often can be resolved without material factual
or legal disputes. Objections to multiple claims permitted under the
rule must comply with the procedural requirements set forth in
subdivision (e). Among those requirements is the requirement in
subdivision (e)(5) that these omnibus objections be consecutively
numbered. Since these objections may not join more than 100
objections in any one omnibus objection, there may be a need for
several omnibus objections to be filed in a particular case.
Consecutive numbering of each omnibus objection and the
identification of the objector in the title of the objection is essential
to keep track of the objections on the court’s docket. For example,
the objections could be titled Debtor in Possession’s First Omnibus
Objection to Claims, Debtor in Possession’s Second Omnibus
Objection to Claims, Creditors’ Committee’s First Omnibus
Objection to Claims, and so on. Titling the objections in this manner

12
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should avoid confusion and aid in tracking the objections on the
docket.

Subdivision (f) provides that an order resolving an objection
to any particular claim is treated, for purposes of finality, as if the
claim had been the subject of an individual objection. A party
seeking to appeal any such order is neither required, nor permitted, to
await the court’s resolution of all other joined objections. The rule
permits the joinder of objections for convenience, and that
convenience should not impede timely review of a court’s decision
with respect to each claim. Whether the court’s action as to a
particular objection is final, and the consequences of that finality, are
not addressed by this amendment. Moreover, use of an omnibus
objection generally does not preclude the objecting party from raising
a subsequent objection to the claim on other grounds. See
Restatement (Second) of Judgments § 26(1)(d) (1982) (generally
applicable rule barring multiple actions based on same transaction or
series of transactions is overridden when a statutory scheme permits
splitting of claims).

Public Comment on Proposed Amendments to Rule 3007:

1. Mr. Jack Horsley, Comment 05-BK-002, offered several
comments on the proposal. Most significantly, he suggested
that the rule be amended to set a specific deadline for the
timely filing of a proof of claim.

2. Mr. Anthony Sabino, a bankruptcy practitioner and
professor in New York, supported the rule in Comment 05-
BK-005, but he also recommended adding a subdivision (g)
to the rule that would authorize the courts to impose

13
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additional limits or conditions on the use of omnibus claims
objections “when the interests of justice so require.”

3. Hon. Robert E. Grant, United States Bankruptcy Judge for
the Northern District of Indiana, submitted Comment 05-BK-
011. He urged that the rule should prohibit omnibus claims
objections unless specific cause for their allowance can be
established. He also argued that there is no need to permit
omnibus objections based on the replacement of a proof of
claim by a subsequently filed proof of claim, so he suggested
removing that ground from the list of objections that may be
joined. He also objected to the statement in the Committee
Note that § 502(j) of the Bankruptcy Code authorizes the
filing of subsequent objections to the same claim with the
objection being based on different grounds.

Changes Made After Publication:

There were several changes made to the rule after its
publication. The Advisory Committee declined to follow Mr.
Sabino’s suggestion, concluding that the rule as proposed includes
sufficient flexibility, and that expanding the flexibility might lead to
excessive deviation from the appropriate format for omnibus claims
objections. The Advisory Committee also declined to follow Mr.
Horsley’s suggestion because the deadline for filing a proof of claim
varies based on the nature of the creditor (governmental units have
different deadlines from other creditors) as well as on the chapter
under which the case is pending. The Advisory Committee rejected
Judge Grant’s suggestion that a party proposing an omnibus claims
objection be required to demonstrate some special cause to allow the
joinder of the objections. The Advisory Committee concluded that

14
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the rule includes sufficient protections for claimants such that
omnibus objections should be allowed without the need for a special
showing by the claims objector that joinder is proper.

The Advisory Committee did accept several of Judge Grant’s
suggestions, and the rule was amended by deleting the grounds for
objection to claims based on the filing of a superceding proofof claim
under proposed subdivision (d)(3) and the transfer of claims under
proposed subdivision (d)(4). Subdivision (d)(3) now permits
objections to claims that have been amended by a subsequently filed
proof of claim and the paragraphs within subdivision (d) have been
renumbered to reflect the deletion. The Committee Note also no
longer includes any reliance on § 502 (j) for the statement indicating
that a subsequent claim objection can be filed to a claim that was
previously included in an omnibus claim objection.

Rule 4001. Relief from Automatic Stay; Prohibiting or
Conditioning the Use, Sale, or Lease of Property; Use of
Cash Collateral; Obtaining Credit; Agreements

* K ok Kk
(b) USE OF CASH COLLATERAL.
(1) Motion,; Service.
(A) Motion. A motion for authortzation authority

to use cash collateral shall be made in accordance with Rule

15
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9014 and shall be accompanied by a proposed form of order

] . brich ) o ;
cottateral, omranycommuttee—electedpurswant to§—765or
e 1162-0f the-Eod ) trorized

] o ; . c l
”  huded bretistfited e 100

(B) Contents. The motion shall consist of or (if

the motion is more than five pages in length) begin with a

concise statement of the relief requested, not to exceed five

pages, that lists or summarizes, and sets out the location

within the relevant documents of, all material provisions,

including:

16
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(1) the name of each entity with an interest in

the cash collateral;

(2) _the purposes for the use of the cash

collateral;

{3) the material terms, including duration, of

the use of the cash collateral: and

(4) any liens. cash pavments. or other

adequate protection that will be provided to each entity with

an interest in the cash collateral or, if no additional adeguate

protection is proposed, an explanation of why each entity’s

interest is adequately protected.

(C) Service. The motion shall be served on:

(1) any entity with an interest in the cash collateral: (2) any

committee elected under § 705 or appointed under § 1102 of

the Code, or its authorized agent. or, if the case is a chapter 9

municipality case or a chapter 11 reorganization case and no

17
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committee of unsecured creditors has been appointed under

§ 1102, the creditors included on the list filed under Rule

1007(d): and (3) any other entity that the court directs.

* %k %k %k %k

(c) OBTAINING CREDIT.
(1) Motion, Service.
(A) Motion. A motion for authority to obtain
credit shall be made in accordance with Rule 9014 and shall

be accompanied by a copy of the credit agreement and a

proposed form of order served—omanycommittee—ctected

purstantto$795orappomted pursuant to-§H62of the Code
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(B) Contents. The motion shall consist of or (if

the motion is more than five pages in length) begin with a

concise statement of the relief requested, not to exceed five

pages. that lists or summarizes, and sets out the location

within the relevant documents of, all material provisions of

the proposed credit agreement and form of order, including

interest rate, maturity, events of default, liens, borrowing

limits, and borrowing conditions. If the proposed credit

agreement or form of order includes any of the provisions

listed below. the concise statement shall also: briefly list or

summarize each one; identify its specific location in the

proposed agreement and form of order: and identify any such

provision that is proposed to remain in effect if interim

approval is granted. but final relief is denied. as provided
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under Rule 4001(c)(2). In addition. the motion shall describe

the nature and extent of each provision listed below:

(1) a grant of priority or a lien on property of

the estate under § 364(c) or (d):

(2) the providing of adequate protection or

priority for a claim that arose before the commencement of

the case. including the granting of a lien on property of the

estate to secure the claim, or the use of property of the estate

or _credit obtained under § 364 to make cash payments on

account of the claim:

(3) a_determination of the validity,

enforceability, priority, or amount of a claim that arose before

the commencement of the case, or of any lien securing the

claim;

(4) a waiver or modification of Code

provisions or applicable rules relating to the automatic stay:
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(5) a waiver or modification of any entity’s

authority or right to file a plan, seek an extension of time in

which the debtor has the exclusive right to file a plan, request

the use of cash collateral under § 363(c¢), or request authority

to obtain credit under § 364:

(6) the establishment of deadlines for filing a

plan of reorganization, for approval of a disclosure statement

for a hearing on confirmation. or for entry of a confirmation

order;

(7) a_waiver or modification of the

applicability of nonbankruptcy law relating to the perfection

of a lien on property of the estate. or on the foreclosure or

other enforcement of the lien;

(8) a release, waiver, or limitation on any

claim or other cause of action belonging to the estate or the
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trustee. including any modification of the statute of

limitations or other deadline to commence an action:

(9) the indemnification of any entity;

(10) a release, waiver, or limitation of any

right under § 506(c): or

(11) the granting of a lien on any claim or

cause of action arising under 88 544, 545, 547, 548, 549,

553(b). 723(a), or 724(a).

(C) Service. The motion shall be served on:

(1) any committee elected under § 705 or appointed under

§ 1102 of the Code. or its authorized agent, or, if the case is

a chapter 9 municipality case or a chapter 11 reorganization

case_and no committee of unsecured creditors has been

appointed under § 1102. on the creditors included on the list

filed under Rule 1007(d); and (2) on any other entity that the

court directs.
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R R

(d) AGREEMENT RELATING TO RELIEF FROM
THE AUTOMATIC STAY, PROHIBITING OR
CONDITIONING THE USE, SALE, OR LEASE OF
PROPERTY, PROVIDING ADEQUATE PROTECTION,
USE OF CASH COLLATERAL, AND OBTAINING
CREDIT.

(1) Motion; Service.
(A) Motion. A motion for approval of an

agreement- any of the following shall be accompanied by a

copy of the agreement and a proposed form of order:

) (1) _an agreement to provide adequate

protection; ;

(B) (2)_an agreement to prohibit or condition

the use, sale, or lease of property; ;
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(€3 (3) an agreement to modify or terminate

the stay provided for in § 362; ;

{B) (4)_an agreement to use cash collateral; ;

or

E) (5) an agreement between the debtor and

an entity that has a lien or interest in property of the estate

pursuant to which the entity consents to the creation of a lien

senior or equal to the entity’s lien or interest in such property:
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(B) Contents. The motion shall consist of or (if

the motion is more than five pages in length) begin with a

concise statement of the relief requested. not to exceed five

pages, that lists or summarizes, and sets out the location

within the relevant documents of, all material provisions of

the agreement. In addition, the concise statement shall briefly

list or summarize, and identify the specific location of, each

provision in the proposed form of order. agreement, or other

document of the type listed in subdivision (c)(1)YB). The

motion shall also describe the nature and extent of each such

rovision.

(C) Service. The motion shall be served on:

(1) any committee elected under § 705 or appointed under

§ 1102 of the Code, or its authorized agent. or, if the case is

25



162

163

164

165

166

FEDERAL RULES OF BANKRUPTCY PROCEDURE

a chapter 9 municipality case or a chapter 11 reorganization

case and no committee of unsecured creditors has been

appointed under § 1102, on the creditors included on the list

filed under Rule 1007(d); and (2) on any other entity the court

directs.

K %k kX 3k

COMMITTEE NOTE

The rule is amended to require that parties seeking authority
to use cash collateral, to obtain credit, and to obtain approval of
agreements to provide adequate protection, modify or terminate the
stay, or to grant a senior or equal lien on property, submit with those
requests a proposed order granting the relief, and that they provide
more extensive notice to interested parties of a number of specified
terms. The motion must either not exceed five pages in length, or, if
it is longer, begin with a concise statement of five pages or less, that
summarizes or lists the material provisions and which will assist the
court and interested parties in understanding the nature of the relief
requested. The concise statement must also set out the location
within the documents of the summarized or listed provisions. The
parties to agreements and lending offers frequently have concise
summaries of their transactions that contain a list of the material
provisions of the agreements, even if the agreements themselves are
very lengthy. A similar summary should allow the court and
interested parties to understand the relief requested.
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In addition to the concise statement, the rule requires that
motions under subdivisions (c¢) and (d) state whether the movant is
seeking approval of any of the provisions listed in subdivision
(c)(1)(B), and where those provisions are located in the documents.
The rule is intended to enhance the ability of the court and interested
parties to find and evaluate those provisions.

The rule also provides that any motion for authority to obtain
credit must identify any provision listed in subdivision (c)(1)(B)(1)-
(11) that is proposed to remain effective if the court grants the motion
on an interim basis under Rule 4001(c)(2), but later denies final relief.

Other amendments are stylistic.

Public Comment on Proposed Amendments to Rule 4001 :

1. Hon. Marvin Isgur, United States Bankruptcy Judge for the
Southern District of Texas, in Comment 05-BK-004
expressed concern that the proposed amendments would
unduly restrict accepted and appropriate practices in consumer
bankruptcy cases. The proposed amendments may be well
suited for large chapter 11 cases, but the amended rule would
render the forms in use in consumer cases in violation of the
rule. He suggested that the rule be amended to except
individual debtor cases from the operation of the rule.

2. Mr. Anthony Sabino of the New York bar said in
Comment 05-BK-005 that the proposed changes to the rule
were excellent.
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3. The National Bankruptcy Conference (“NBC”) submitted
an extensive comment on the proposed rule. In Comment
05-BK-007 it asserted that the three-page limit for the
introductory statement in the motion was insufficient to
describe the material provisions of the relevant documents.
It also argued that the rule should distinguish between interim
and final relief and that the extent of notice and opportunity
to be heard on the matters should be tailored to the form of
those requests. The NBC also objected to the provision in the
proposed rule that requires the movant to set out the reasons
why certain terms were included in the proposed agreements
between the parties. The NBC recommended the addition of
a paragraph in subdivision (c¢)(1)(B) that would require the
movant to include the identification and explanation of any
provision in the proposed agreement or order that set
deadlines for filing plans or related matter. It also
recommended that subdivision (c¢)(1)(B) be amended to
require the movant to state whether any relief being requested
on an interim basis would remain in effect even if the court
refused to approve the movant’s request for permanent relief.
The NBC also objected to the inclusion of the reference to
Rule 9024 in subdivision (c)(1)(C) which recognizes the
court’s authority to provide relief from a prior order
approving a request to obtain credit. It suggested that such a
provision will create an unnecessarily high level of
uncertainty about postpetition lending that will be detrimental
to the operation of chapter 11 cases. The NBC also offered
several technical changes to the language of the proposed
rule.
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Changes Made After Publication:

1. The introductory language in subdivisions (b)(1)(B),
(c)(1)(B), and (d)(1)(B) was revised to clarify that the motions
filed under the rule can be either no more than five pages long
or begin with a concise statement of that length. This permits
the continued use of forms that have been effective in smaller
cases. Subdivision (c)(1)(B) also is amended to require that
the motion identify any provisionally approved term that
would remain in effect even if the court denies the permanent
relief requested.

2. A new subparagraph (c)(1)(B)(6) was inserted into the rule
and the remaining subparagraphs were renumbered
accordingly. The new subparagraph requires that the motion
identify any provisions setting deadlines for filing and
confirming reorganization plans and disclosure statements.

3. Subdivisions (c)(1)(C) and (d)(1)(C) of the proposed rule
were deleted as unnecessary. The court has whatever
authority Rule 9024 provides, and making an explicit
reference to that rule in these subdivisions brings unnecessary
attention to Rule 9024 and could create a different standard of
review under that rule than would apply in other instances.
The Advisory Committee did not intend either consequence,
so the subdivisions were deleted.

4. Subdivision (d)(1)(A) was restyled to form a vertical list
of the motions subject to that provision.
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Rule 6003. Interim and Final Relief Immediately
Following the Commencement of the Case— Applications
for Employment; Motions for Use, Sale, or Lease of

Property; and Motions for Assumption or Assignment of
Executory Contracts

Except to the extent that relief is necessary to avoid

immediate and irreparable harm, the court shall not, within 20

days after the filing of the petition, grant relief regarding the

following:

(a) an application under Ruje 2014:

(b) a motion to use, sell. lease, or otherwise incur an

obligation regarding property of the estate, including amotion

to pay all or part of a claim that arose before the filing of the

petition, but not a motion under Rule 4001: and

(¢) amotion to assume or assign an executory contract or

unexpired lease in accordance with § 365.

COMMITTEE NOTE

There can be a flurry of activity during the first days of a

bankruptcy case. This activity frequently takes place prior to the
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formation of a creditors’ committee, and it also can include
substantial amounts of materials for the court and parties in interest
to review and evaluate. This rule is intended to alleviate some of the
time pressures present at the start of a case so that full and close
consideration can be given to matters that may have a fundamental
impact on the case.

The rule provides that the court cannot grant relief on
applications for the employment of professional persons, motions for
the use, sale, or lease of property of the estate other than such a
motion under Rule 4001, and motions to assume or assign executory
contracts and unexpired leases for the first 20 days of the case, unless
granting relief is necessary to avoid immediate and irreparable harm.
This standard is taken from Rule 4001(b)(2) and (c)(2), and decisions
under those provisions should provide guidance for the application of
this provision.

This rule does not govern motions and applications made
more than 20 days after the filing of the petition.

Public Comment on Proposed Amendments to Rule 6003:

1. Hon. Marvin Isgur, United States Bankruptcy Judge for the
Southern District of Texas, in Comment 05-BK-004
suggested that the rule should not restrict the ability of a
debtor to reject an unexpired lease during the first 20 days of
the case. He noted that rejection ofleases should not be based
on a showing of immediate and irreparable harm.

2. The National Bankruptcy Conference (“NBC”) also
objected to the proposal in its Comment 05-BK-007. The
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basis of the objection was that the restriction on the ability to
reject unexpired leases under the rule could lead to significant
additional expense to the bankruptcy estate.

Changes After Publication:

Subdivision (c) was amended by deleting the reference to the
rejection of executory contracts or unexpired leases. The rule, as
revised, now limits only the assumption or assignment of executory
contracts or unexpired leases in that subdivision.

Rule 6006. Assumption, Rejection or Assignment of an
Executory Contract or Unexpired Lease

* ok % k %

(e) LIMITATIONS. The trustee shall not seek authority

to assume or assign multiple executory contracts or unexpired

leases in one motion unless: (1) all executory contracts or

unexpired leases to be assumed or assigned are between the

same parties or are to be assigned to the same assignee: (2)

the trustee seeks to assume, but not assign to more than one

assignee, unexpired leases of real property; or (3) the court
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otherwise authorizes the motion to be filed. Subject to

subdivision (f), the trustee may join requests for authority to

reject multiple executory contracts or unexpired leases in one

motion.

(f) OMNIBUS MOTIONS. A motion to reject or, if

permitted under subdivision (e). a motion to assume or assign

multiple executory contracts or unexpired leases that are not

between the same parties shall:

(1) state in a conspicuous place that parties receiving

the omnibus motion should locate their names and their

contracts or leases listed in the motion;

(2) list parties alphabetically and identify the

corresponding contract or lease;

(3) specifytheterms, includingthe curing of defaults,

for each requested assumption or assignment;
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(4) specify the terms, including the identity of each

assignee and the adequate assurance of future performance by

each assignee, for each requested assignment:

(5) be numbered consecutively with other omnibus

motions to assume, assign, or reject executory contracts or

unexpired leases; and

(6) be limited to no more than 100 executory

contracts or unexpired leases.

(g) FINALITY OF DETERMINATION. The finality of

any order respecting an executory contract or unexpired lease

included in an omnibus motion shall be determined as though

such contract or lease had been the subject of a separate

motion.
COMMITTEE NOTE

The rule is amended to authorize the use of omnibus motions

to reject multiple executory contracts and unexpired leases. In some
cases there may be numerous executory contracts and unexpired
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leases, and this rule permits the combining of up to one hundred of
these contracts and leases in a single motion to initiate the contested
matter.

The rule also is amended to authorize the use of a single
motion to assume or assign executory contracts and unexpired leases
(1) when such contracts and leases are with a single nondebtor party,
(i1) when such contracts and leases are being assigned to the same
assignee, (ii1) when the trustee proposes to assume, but not assign to
more than one assignee, real property leases, or (iv) the court
authorizes the filing of a joint motion to assume or to assume and
assign executory contracts and unexpired leases under other
circumstances that are not specifically recognized in the rule.

An omnibus motion to assume, assign, or reject multiple
executory contracts and unexpired leases must comply with the
procedural requirements set forth in subdivision (f) of the rule, unless
the court orders otherwise. These requirements are intended to ensure
that the nondebtor parties to the contracts and leases receive effective
notice of the motion. Among those requirements is the requirement
in subdivision (f)(5) that these motions be consecutively numbered
(e.g., Debtor in Possession’s First Omnibus Motion for Authority to
Assume Executory Contracts and Unexpired Leases, Debtor in
Possession’s Second Omnibus Motion for Authority to Assume
Executory Contracts and Unexpired Leases, etc.). There may be a
need for several of these motions in a particular case. Numbering the
motions consecutively is essential to keep track of these motions on
the court’s docket and should avoid confusion that might otherwise
result from similar or identically-titled motions.
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Subdivision (g) of the rule provides that the finality of any
order respecting an executory contract or unexpired lease included in
an omnibus motion shall be determined as though such contract or
lease had been the subject of a separate motion. A party seeking to
appeal any such order is neither required, nor permitted, to await the
court’s resolution of all other contracts or leases included in the
omnibus motion to obtain appellate review of the order. The rule
permits the listing of multiple contracts or leases for convenience, and
that convenience should not impede timely review of the court’s
decision with respect to each contract or lease.

Comments on Proposed Rule 6006:

1. Mr. Anthony Sabino of the New York bar,Comment 05-
BK-005, generally supported the proposed changes to the rule
but urges that the rule be amended to state explicitly that the
interests of justice should control as to the propriety of
employing omnibus motions.

2. The National Bankruptcy Conference (“NBC”) in
Comment 05-BK-007 generally supported the proposed
amendments to the rule. The NBC suggested, however, that
the rule be further amended in subdivision (e) to permit the
trustee to assume, but not assign, multiple unexpired leases of
real property without regard to the identity of the nondebtor
party to the lease. It argued that this is appropriate because
the assumptions all require the same basic proof of the
debtor’s ability to perform the terms of the leases in the
future.
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Changes After Publication:

Subdivision (e) of the proposed rule was amended as
suggested by the NBC to insert a third category of requests that the
trustee may make under an omnibus motion. The list of categories
was numbered, and the new category is set out in (e)(2).

Rule 7007.1. Corporate Ownership Statement

% %k %k %k Xk

(b) TIME FOR FILING. A party shall file the statement

required under Rule 7007.1(a) with its first pteadmgtmran

adversaryproceedimg appearance, pleading, motion, response,

or other request addressed to the court. A party shall file a

supplemental statement promptly upon any change in
circumstances that this rule requires the party to identify or
disclose.
COMMITTEE NOTE
The rule is amended to clarify that a party must file a
corporate ownership statement with its initial paper filed with the

court in an adversary proceeding. The party’s initial filing may be a
document that is not a “pleading” as defined in Rule 7 F. R. Civ. P.,
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which is made applicable in adversary proceedings by Rule 7007.

The amendment also brings Rule 7007.1 more closely in line with
Rule 7.1 F. R. Civ. P.

Comments on Proposed Rule 7007.1:

No comments were received on this rule.

Changes After Publication:

No changes were made after publication.

Rule 9005.1. Constitutional Challenge to a Statute —
Notice, Certification, and Intervention

Rule 5.1 F. R. Civ. P. applies in cases under the Code.

COMMITTEE NOTE

The rule is added to adopt the new rule added to the Federal
Rules of Civil Procedure. The new Civil Rule replaces Rule 24(c) F.
R. Civ. P., so the cross reference to Civil Rule 24 contained in Rule
7024 is no longer sufficient to bring the provisions of new Civil Rule
5.1 into adversary proceedings. This rule also makes Civil Rule 5.1
applicable to all contested matters and other proceedings within the
bankruptey case.

Comments on Proposed Rule 9005.1:

No comments were received on this rule.
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Changes After Publication:

No changes were made after publication.

Rule 9037. Privacy Protection For Filings Made with the
Court

(a) REDACTED FILINGS. Unless the court orders

otherwise, in an electronic or paper filing made with the court

that contains an individual’s social-security number. taxpayer-

identification number, or birth date, the name of an

individual. other than the debtor, known to be and identified

as a minor, or a financial-account number, a party or nonparty

making the filing may include only:

(1) the last four digits of a social-security number

and an individual’s taxpaver-identification number;

(2) the year of the individual’s birth;

(3) theminor’s initials; and
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(4) the last four digits of the financial-account
number.

(b) EXEMPTIONS FROM THE_ REDACTION

REQUIREMENT. Theredaction requirement does not apply

to the following:

(1) a_financial-account number that identifies

property allegedly subject to forfeiture in a forfeiture

proceeding;

(2) the record of an administrative or agency

proceeding unless filed with a proof of claim;

(3) the official record of a state-court proceeding;

(4) the record of a court or tribunal, if that record

was not subject to the redaction requirement when originally

filed;

(5) afiling covered by subdivision (c) of this rule;

and
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(6) afiling that is subject to § 110 of the Code.

(c) FILINGS MADE UNDER SEAL. The court may

order that a filing be made under seal without redaction. The

court may later unseal the filing or order the person who made

the filing to file a redacted version for the public record.

(d) PROTECTIVE ORDERS. For cause, the court may

by order in a case under the Code:

(1) require redaction of additional information; or

(2) limit or prohibit a nonparty’s remote electronic

access to a document filed with the court.

(e) OPTION FOR ADDITIONAL UNREDACTED

FILING UNDER SEAL. An entity making a redacted filing

may also file an unredacted copy under seal. The court must

retain the unredacted copy as part of the record.

(f) OPTION FOR FILING A REFERENCE LIST. A

filing that contains redacted information may be filed together
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with a reference list that identifies each item of redacted

information and specifies an appropriate identifier that

uniquely corresponds to each item listed. The list must be

filed under seal and may be amended as of right. Any

reference in the case to a listed identifier will be construed to

refer to the corresponding item of information.

(g) WAIVER OF PROTECTION OF IDENTIFIERS. An

entity waives the protection of subdivision (a) as to the

entity’s own information by filing it without redaction and not

under seal.
COMMITTEE NOTE

The rule is adopted in compliance with section 205(c)(3) of

the E-Government Act of 2002, Public Law No. 107-347. Section
205(c)(3) requires the Supreme Court to prescribe rules “to protect
privacy and security concerns relating to electronic filing of
documents and the public availability . . . of documents filed
electronically.” The rule goes further than the E-Government Act in
regulating paper filings even when they are not converted to
electronic form, but the number of filings that remain in paper form
is certain to diminish over time. Most districts scan paper filings into
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the electronic case file, where they become available to the public in
the same way as documents initially filed in electronic form. 1t is
electronic availability, not the form of the initial filing, that raises the
privacy and security concerns addressed in the E-Government Act.

The rule is derived from and implements the policy adopted
by the Judicial Conference in September 2001 to address the privacy
concerns resulting from public access to electronic case files. See
http://www.privacy.uscourts.gov/Policy.htm. The Judicial Conference
policy is that documents in case files generally should be made
available electronically to the same extent they are available at the
courthouse, provided that certain “personal data identifiers” are not
included in the public file.

While providing for the public filing of some information,
such as the last four digits of an account number, the rule does not
intend to establish a presumption that this information never could or
should be protected. For example, it may well be necessary in
individual cases to prevent remote access by nonparties to any part of
an account number or social-security number. It may also be
necessary to protect information not covered by the redaction
requirement— such as driver’s license numbers and alien registration
numbers — in a particular case. In such cases, protection may be
sought under subdivision (c) or (d). Moreover, the rule does not
affect the protection available under other rules, such as Rules 16 and
26(c) of the Federal Rules of Civil Procedure, or under other sources
of protective authority.

Any personal information not otherwise protected by sealing

orredaction will be made available over the internet. Counsel should
therefore notify clients of this fact so that an informed decision may
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be made on what information is to be included in a document filed
with the court.

A debtor’s full social-security number is included on the
notice of the § 341 meeting of creditors sent to creditors. Of course,
that is not filed with the court, see Rule 1007(f) (the debtor “submits”
this information), and the copy of the notice that is filed with the
court does not include the full social-security number. Thus, since
the full social-security number is not filed with the court, it is not
available to a person searching that record.

The clerk is not required to review documents filed with the
court for compliance with this rule. As subdivision (a) recognizes,
the responsibility to redact filings rests with counsel, parties, and
others who make filings with the court.

Subdivision (d) recognizes the court’s inherent authority to
issue a protective order to prevent remote access to private or
sensitive information and to require redaction of material in addition
to that which would be redacted under subdivision (a) of the rule.
These orders may be issued whenever necessary either by the court on
its own motion, or on motion of a party in interest.

Subdivision (e) allows an entity that makes a redacted filing
to file an unredacted document under seal. This provision is derived
from section 205(c)(3)(iv) of the E-Government Act. Subdivision (f)
allows parties to file a reference list of redacted information. This
provision is derived from section 205(c)(3)(v) of the E-Government
Act, as amended in 2004.
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In accordance with the E-Government Act, subdivision (f) of
the rule refers to “redacted” information. The term “redacted” is
intended to govern a filing that is prepared with abbreviated
identifiers in the first instance, as well as a filing in which a personal
identifier is edited after its preparation.

Subdivision (g) allows an entity to waive the protections of
the rule as to that entity’s own personal information by filing it in
unredacted form. An entity may elect to waive the protection if, for
example, it determines that the costs of redaction outweigh the
benefits to privacy. As to financial-account numbers, the instructions
to Schedules E and F of Official Form 6 note that the debtor may
elect to include the complete account number on those schedules
rather than limit the number to the final four digits. Including the
complete number would operate as a waiver by the debtor under
subdivision (g) as to the full information that the debtor set out on
those schedules. The waiver operates only to the extent of the
information that the entity filed without redaction. If an entity files
an unredacted identifier by mistake, it may seek relief from the court.

Trial exhibits are subject to the redaction requirements of Rule
9037 to the extent they are filed with the court. Trial exhibits that are
not initially filed with the court must be redacted in accordance with
this rule if and when they are filed as part of an appeal or for other
reasons.

Comments on Proposed Rule 9037:

1. Comment 05-BK-001 was submitted by Ms. Marjorie K.
Lynch, Bankruptcy Administrator for the Eastern District of
North Carolina. She objects to the restrictions on access to
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the redacted information in documents filed with the court.
She suggests that the rule be revised to provide specifically
that the Bankruptcy Administrator and United States trustee
have access to the redacted information. It appears that her
comments are addressed only to materials that are
“submitted” to the court as compared to documents “filed”
with the court. This is presumably the debtor’s statement of
social-security number submitted under Rule 1007(f) an
provided on Official Form 21. Since this is a matter that is
not really addressed in the new rule 9037, the comment is
more properly addressed to the other rule and form.

2. Comment 05-BK-006, submitted by the Judicial
Conference Committee on Court Administration and Case
Management (CACM), generally supports the proposed rule.
CACM offered one suggestion regarding subdivision (b)(2)
of the proposed rule. CACM proposed that subdivision (b)(2)
be revised to refer to the record of a court that later becomes
part of the record in the pending bankruptcy case or
proceeding rather than refer to the record of a court whose
decision is being reviewed.

3. Comment 05-BK-008 was submitted by Mr. Peter Winn,
an Assistant United States Attorney and an Adjunct Professor
at the University of Washington School of Law. Mr. Winn’s
comment includes an extensive description of the PACER
process and recognizes the Committees’ efforts to strike the
appropriate balance between privacy and the public’s right to
know about matters pending in or resolved by the courts. He
generally commends the Committees for the solution
proposed in Rule 9037 and its counterparts. He does suggest
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one amendment to subdivision (c)(2) of Civil Rule 5.2, but
that subdivision has no counterpart in Bankruptcy Rule 9037.

4. Comment 05-BK-009 was submitted by the National
Court Reporters Association, and it generally supports the
proposed rule. The only suggested change would be to move
into the text of the Rule the statement contained in the
Committee Note that counsel and the parties are responsible
to redact the appropriate information and the clerk has no
obligation to review or edit filings.

5. Comment 05-BK-010 was submitted by the Public
Citizen Litigation Group (PCLG). This lengthy comment
asserts that the proposed rules go too far in protecting social-
security and immigration cases from public access. These
provisions are contained only in the Civil Rule version of the
E-Government Act rules, so the PCLG comments on that
issue are not germane to Rule 9037. PCLG, however, also
suggests that Rule 9037(d) should not allow courts to issue
protective orders for “sensitive” information. It believes that
the subdivision should permit protective orders only for
privacy protection and that allowing protective orders for
“sensitive” information establishes too low a bar for the
issuance of these orders. PCLG also proposes that the rule be
amended to provide in subdivision (d) that protective orders
be issued “If necessary to protect private information that is
not otherwise protected under subdivision (a), and only where
the interest in privacy outweighs the public interest in
openness.” The stated purpose of the recommendation, in
addition to deleting “sensitiveness” as a basis for a protective
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order, is to provide a standard for the courts to apply in these
cases.

6. Comment 05-BK-012 was submitted by the Electronic
Privacy Information Group (EPIG). EPIG’s suggestions were
more general than many others offered by interested groups.
For example, it suggested that the rules be amended to
minimize the use of otherwise private information. It also
opposed in general subdivision (c)(2) of the Civil Rule that
would treat remote and courthouse access to files differently.
Again, this is not a part of Rule 9037, so it is not germane to
the Bankruptcy Rules amendmerits. EPIG suggested that the
rules be refined to establish limits on the use of information
contained in the court files. For example, it suggests that the
rules could provide that the information could be used only
for law enforcement, research, or journalistic purposes. EPIG
also suggests prohibiting the publication of any part of a
social-security number as well as other informational items
like a person’s home address, telephone number, and
mother’s maiden name.

7. Comment 05-BK-013 was submitted by The Reporters
Committee for Freedom of the Press. To the extent that its
submission addressed the limits on access to social-security
and immigration case files, the comment applies only to Civil
Rule 5.2. The Reporters Committee also asserts that all of the
relevant rules, however, should not require the redaction of a
person’s year of birth or the name of a minor child. They
suggest that these are informational items that are necessary
for a reporter to correctly identify the subject of a story. Rule
9037 requires the debtor’s full name if the debtor is a minor,
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and only requires redaction of the minor’s name if he or she
is being identified as a minor.

Changes After Publication:

Rule 9037 is intended to parallel as closely as possible Civil
Rule 5.2 and Criminal Rule 49.1. The Advisory Committees have
worked together to maintain as much consistency as possible in the
three versions of the rule. The rule has been revised to implement the
several style revisions suggested by the Style Subcommittee of the
Standing Committee. Subdivision (b)(2) was amended in response
to the suggestion of the Committee on Court Administration and Case
Management so that it now refers to court records that become a part
of the record in the pending matter.



ACTION ITEM

B. Proposed Amendments to Bankruptcy Rules 1005, 1006,
1007,1009,1010,1011,1015,1017,1019,1020,2002,2003,2007.1,
2015,3002,3003,3016,3017.1,3019,4002,4003, 4004, 4006, 4007,
4008, 5001, 5003, 6004, 8001, 8003, 9006, and 9009. Proposed new
Bankruptcy Rules: 1021,2007.2,2015.1,2015.2,2015.3, 5008, 5012,
and 6011.: -

The Advisory Committee recommends that the Standing
Committee approve the following proposed amendments to the
Bankruptcy Rules and Official Forms for publication for
comment.

1. Synopsis of Proposed New Rules and Amendments to
Bankruptcy Rules.
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(a) Rule 1005 (conforming) contains an amendment
to require the disclosure of all names used by the
debtor in the past eight years to implement the
provision of the Bankruptcy Abuse Prevention and
Consumer Protection Act of 2005 (the 2005 Act) that
extends the time between discharges from six to eight
years. The rule is also amended to include an
individual debtor’s taxpayer-identification number
among the information that must be limited to protect
the debtor’s privacy.

(b) Rule 1006 (conforming) is amended to
implement the provisions in the 2005 Act that, for the
first time on a nationwide basis, authorize the courts
to waive the payment of filing fees by debtors. The
amendment directs the debtor to use the Official Form
for requesting a fee waiver. The amendment also
permits the court to allow the payment of the filing fee
in installments even if the debtor has made a payment
to an attorney in connection with the case.

(c) Rule 1007 (conforming) is amended to reflect the
expanded obligations of debtors to file a variety of
documents and materials by the 2005 Act. The
amendments address the filing of current monthly
income statements and other forms to implement the
means test imposed by the 2005 Act. There are also
changes to require debtors to file additional materials
such as payment advices and education income
retirement accounts, as well as certificates for the
completion of credit counseling and financial
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management programs mandated by the legislation.
The rule is also amended to recognize the limitation
on the extension of the time to file schedules and
statements when the debtor is a small business debtor.
Section 1116(3), added to the Bankruptcy Code by the
2005 Act, establishes a specific standard for the courts
to apply in the event that the debtor in possession or
the trustee seeks an extension for the filing of these
forms for a period beyond 30 days after the order for
relief. Finally, the rule is amended to require that any
entity filing a petition for recognition to commence a
case under chapter 15 of the Code file a list of entities
with whom the debtor is engaged in litigation in the
United States. This chapter was added to the Code by
the 2005 Act. Therecognition of a foreign proceeding
makes § 362 of the Code operative in the case, so the
amendment to the rule requires the entity filing a
petition for recognition to file a list of parties to
pending litigation with the debtor. These entities can
then be notified prior to the imposition of the
automatic stay that the petitioner has sought relief
under chapter 15.

(d) Rule 1009 (technical) is amended to correct a
cross reference to the Bankruptcy Code due to the
restructuring of § 521 of the Code by the 2005 Act.

(¢) Rule 1010 (conforming) is amended to
implement the changes to the Bankruptcy Code made
by the 2005 Act. It repealed § 304 of the Code and
replaced it with chapter 15 governing both ancillary
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and cross-border cases. Under that chapter, a foreign -
representative commences a case by filing a petition
for recognition of a pending foreign proceeding. This
amendment requires service of the summons and
petition on the debtor and any entity against whom the
representative is seeking provisional relief. The rule
also provides that the court may direct that service be
made on additional entities as appropriate.

(f) Rule 1011 (technical) is amended to reflect the
enactment of the 2005 Act which repealed § 304 of
the Code and added chapter 15 to the Code. Section
304 covered cases “ancillary to foreign proceedings,”
while chapter 15 of the Code governs cross-border
insolvencies and introduces the concept of a petition
for recognition of a foreign proceeding. The
amendment implements this new terminology.

(g) Rule 1015 (technical) is amended to change the
cross references in the rule to conform to the
renumbered subsections of the provision of the
Bankruptcy Code as amended by the 2005 Act.

(h) Rule 1017 (conforming) is amended to
implement the amendments to § 707(b) of the Code
by the 2005 Act that permit parties in interest to move
to dismiss the chapter 7 case of an individual whose
debts are primarily consumer debts as abusive. The
amendments to subdivision (e) of the rule preserve the
time limits already in place for § 707 motions. The
rule also requires that a motion filed under § 707(b)(3)
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state with particularity the circumstances that present
the alleged abuse.

(I) Rule 1019 (conforming) is amended because the
2005 Act is likely to lead to more conversions of
cases to and from chapters 7 and 13. The
amendments preserve deadlines for motions to
dismiss a case under § 707(b) upon conversion of a
case from chapter 13 to chapter 7.

(j) Rule 1020 is essentially a new rule that reflects the
change in the definition of a small business debtor
made by the 2005 Act. The former rule is deleted,
and the new rule provides a procedure for informing
the parties, the United States trustee, and the court of
whether the debtor is a small business debtor. It also
provides procedures for bringing to the court disputes
regarding the proper characterization of the debtor.
Because it is important to resolve such disputes early
in the case, a time limit for objecting to the debtor’s
self-designation is imposed. Rule 9006(b)(1), which
governs enlargement of time, is applicable to the time
limits set forth in this rule. Subdivision (c), which
relates the presence and activity of a committee of
unsecured creditors, is designed to be consistent with
the Code’s definition of “small business debtor.”

(k) Rule 1021 is new. It is added to the rules to
implement § 101(27A) of the Code, added by the
2005 Act. That section defines health care businesses,
and the rule authorizes parties in interest to seek an
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order identifying a debtor as a health care business.
The debtor, in a voluntary case and the petitioning
creditors in an involuntary case will make the health
care business identification on the petition. If a party
in interest disagrees with the determination by the
debtor or petitioning creditors that the debtor is not a
health care business, the party can move for an order
designating the debtor as a health care business.

(/) Rule 2002 (conforming and otherwise) is
amended to reflect the revisions to § 704 of the
Bankruptcy Code in the 2005 Act requiring the court
to provide a copy to all creditors of a statement by the
United States trustee as to whether the debtor’s case
would be presumed to be an abuse under § 707(b) not
later than five days after receiving it.

The rule is also amended in several respects to
implement amendments made to the business
provisions of the Code by the 2005 Act. Subdivision
(b) is amended to require that notice of a hearing on
the approval of a plan to serve as a disclosure
statement be given in a small business case in chapter
11. Subdivision (p)(1) is added to the rul¢o give the
court flexibility to direct that notice by other means
shall supplement notice by mail, or to enlarge the
notice period, for creditors with foreign addresses
now required by § 1514(d) of the Code. This portion
of the rule recognizes that the court has discretion to
establish procedures to determine, on its own
initiative, whether relief under subdivision (p) is
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appropriate, but that the court is not required to
establish such procedures and may decide to act only
on request of a party in interest. Subdivision (p)(2)1s
added to the rule to grant creditors with a foreign
address to which notices are mailed at least 30 days
notice of the time within which to file proofs of
claims if notice is mailed to the foreign address,
unless the court orders otherwise. If cause exists, such
as likely delays in the delivery of notices in particular
locations, the court may extend the notice period for
creditors with foreign addresses. The court also may
shorten the additional notice time if circumstances so
warrant.

Finally, Rule 2002 is amended to implement the
provisions of chapter 15 of the Bankruptcy Code.
Subdivision (q) is added to the rule to require that
notice be given to the debtor and entities against
whom provisional relief is sought of a hearing on a
petition for recognition of a foreign proceeding.
There is no need at this stage of the proceedings to
provide notice to all creditors. If the foreign
representative should take action to commence a case
under another chapter of the Code, the rules governing
those proceedings will operate to provide that notice
is given to all creditors.

(m) Rule 2003 (technical) is amended to implement
the 2005 Act’s amendment to § 341(e) of the Code.
The amendment to the rule authorizes the court, on
request of a party in interest and after notice and a
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hearing, to order that a meeting of creditors not be
convened if the debtor had solicited acceptances of a
plan prior to the commencement of the case. The
amended rule recognizes that a meeting of creditors
may not be held in those cases.

(n) Rule 2007.1 (conforming) is amended to reflect
the change in the manner of the election and
appointment of trustees in chapter 11 cases. The 2005
Act reduces somewhat the role of the United States
trustee in the appointment process, so the amendments
to Rule 2007.1 limit that role and require the elected
trustee to file an affidavit setting forth information
regarding that person’s connections with creditors and
others with an interest in the case.

(0) Rule 2007.2 (conforming) is new. It is added to
the rules to govern the appointment of a health care
ombudsman in the first 30 days of all health care
business cases unless the court finds that the
appointment is not necessary for the protection of
patients. This is a new obligation created by § 333 of
the Code added by the 2005 Act. The rule recognizes
this obligation and provides that any party in interest
that believes that the appointment of a health care
ombudsman is unnecessary in the case must file its
objection to the appointment within the first twenty
days of the case. That entity also must notify other
interested parties that the objection has been filed.
The court will then consider the objection and
determine whether to order the United States trustee
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to make the appointment. In the absence of any
timely objections, the court will enter an order
directing the United States trustee to appoint the
ombudsman. The rule also permits parties in interest
to file motions either to appoint or terminate the
appointment of these ombudsmen, and it sets forth the
procedure for approving the appointment.

(p) Rule 2015 (conforming) is amended by inserting
a new subdivision (d) to implement § 1518 added to
the Code by the 2005 Act. That section directs the
foreign representative to make reports to the court,
and the rule sets the time for the filing of those
reports. Former subdivision (d) is renumbered as
subdivision (e).

(q) Rule 2015.1 is new. It is added to implement
§ 333(b) and (c) added to the Code by the 2005 Act.
The rule requires ten days notice of reports to be made
by the health care ombudsman and sets out the entities
to whom the notice must be given. The rule permits
the notice to relate to a single report or to periodic
reports to be given throughout the course of the case.
That is, the notice may serve as notice of all reports to
be given by the ombudsman at specified intervals
during the case. Interested parties will then be able to
review the written reports or attend the hearings at
which oral reports might be given. The rule also
implements § 333(c)(1) added to the Code by the
2005 Act. The statute requires court approval of the
ombudsman’s review of the patient records with the
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imposition of appropriate restrictions to protect the
confidentiality of the records. The rule requires the
ombudsman to notify the United States trustee, the
patient, and any family member or contact person
whose name and address have been given to the
trustee or the debtor that the ombudsman is seeking
access to otherwise confidential patient records. This
provides an opportunity for the patient and United
States trustee to appear and be heard on the matter and
should assist the court in reaching its decision both as
to access to the records and appropriate restrictions on
that access to ensure continued confidentiality. A
notice given under the rule is expressly made subject
to applicable nonbankruptcy laws governing patient
privacy.

(r) Rule 2015.2 (conforming) is new. It is added to
implement § 704(a)(12) which was added to the Code
by the 2005 Act. That section authorizes the trustee
to relocate patients when a health care business
debtor’s facility is being closed. The statute permits
the trustee to take this action without the need for any
order from the court, but the notice required by this
rule will enable patients who contend that the trustee’s
actions violate § 704(a)(12) to have those issues
resolved. A notice given under the rule is expressly
made subject to applicable nonbankruptcy laws
governing patient privacy.

(s) Rule 2015.3 is new. It implements § 419 of the
2005 Act by requiring the filing of periodic reports of
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the value and profitability of any entity in which the
debtor has a substantial or controlling interest.
Reports are to be made on the appropriate Official
Form. While § 419 of the 2005 Act places the
obligation to report upon the “debtor,” the rule
extends the obligation to include cases in which a
trustee has been appointed. The rule also establishes
procedures for the determination of the applicability
of the rule to specific debtors. Under the rule, the
court can order that the reports not be filed in
appropriate circumstances, such as when the
information that would be included in these reports is
already available to interested parties.

(t) Rule 3002 (conforming and otherwise) is
amended to conform to changes in the Code made by
the 2005 Act. Under § 502(b)(9), governmental units
asserting claims based on tax returns filed under
§ 1308 during a chapter 13 case have a different time
period for filing proofs of those claims. Paragraph
(c)(1) is amended to conform to §502(b)(9).

The rule is also amended to implement § 1514(d)
which was added to the Bankruptcy Code by the 2005
Act. Subdivision (c)(6) gives the court discretion to
extend the time for filing a proof of claim for a
creditor who received notice of the time to file the
claim at a foreign address, if the court finds that the
notice was not sufficient, under the particular
circumstances, to give the foreign creditor a
reasonable time to file a proof of claim.
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(u) Rule 3003 (technical) is amended to implement
§ 1514(d), which was added to the Code by the 2005
Act, by making the new Rule 3002(c)(6) applicable in
chapter 9 and chapter 11 cases.

(v) Rule 3016 (conforming) is amended to recognize
that the 2005 Act added §1125(f)(1) to the Code to
provide that the plan proponent in a small business
case need not file a disclosure statement if the plan
itself includes adequate information and the court
finds that a separate disclosure statement is
unnecessary. If the plan is intended to provide
adequate information in a small business case, it may
be conditionally approved as a disclosure statement
under Rule 3017.1 and is subject to all other rules
applicable to disclosure statements in small business
cases.

(w)Rule 3017.1 (technical) is amended to implement
the 2005 Act’s amendment to the Bankruptcy Code
that permits the court in a small business chapter 11
case to conditionally approve a plan intended to
provide adequate information. The plan is then
treated as a disclosure statement under this rule.

(x) Rule 3019 (conforming) is amended because the
2005 Act added to the Bankruptcy Code a provision
for the modification of plans filed by individual
debtors in chapter 11 cases. The rule is amended to
establish the procedure for filing and objecting to a
proposed modification of a confirmed plan.
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(y) Rule 4002 (conforming)s amended to implement
the provisions of the 2005 Act that expand the
obligation of debtors to provide additional evidence of
personal identity, current income, and recent Federal
income tax returns or tax transcripts. Amendments to
the rule had been published for comment in August
2004, and this amendment carries forward from that
proposed amendment the debtor’s obligation to
provide evidence of financial accounts existing at the
time of the commencement of the case.

(z) Rule 4003 (conforming) is amended to reflect the
2005 Act’s addition of § 522(q) to the Code. Section
522(q) imposes a $125,000 limit on a state homestead
exemption if the debtor has been convicted of a felony
or owes a debt arising from certain causes of action.

Other revised provisions of the Code, such as
§ 727(a)(12) and § 1328(h), suggest that the court may
consider issues relating to § 522 late in the case, and
thus the 30-day period for objections would not be
appropriate for this provision. Thus, a new
subdivision (b)(2) is added to provide a separate time
limit for this provision.

(aa) Rule 4004 (conforming) is amended to
implement several provisions added to the Bankruptcy
Code by the 2005 Act. The amendments address the
postponement of the court’s entry of a discharge
pending the debtor’s completion of a financial
management program as well as the need to postpone
the discharge to consider whether the debtor has
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committed a felony or owes a debt arising from
certain causes of action within a particular time frame.

(bb) Rule 4006 (conforming) is amended to reflect
the 2005 Act’s revision of the Bankruptcy Code that
requires individual debtors to complete a course in
personal financial management as a condition to the
entry of a discharge. If the debtor fails to complete
the course, no discharge will be entered, but the case
may be closed. The amended rule provides notice to
parties in interest, including the debtor, that no
discharge was entered.

(cc) Rule 4007 (conforming) is amended because the
2005 Act expands the exceptions to discharge upon
completion of a chapter 13 plan. Subdivision (c)
extends to chapter 13 the same time limits applicable
to other chapters of the Code with respect to the two
exceptions to discharge that have been added to
§ 1328(a) and that are within § 523(c). Subdivision
(d) is amended to establish a deadline for filing a
complaint in a chapter 13 case only for § 523(a)(6),
rather than for all of the categories of claims under
§ 523(¢).

(dd) Rule 4008 (conforming) is amended to reflect
the 2005 Act’s addition of §§ 524(k)(6)(A) and
524(m) to the Bankruptcy Code. The provisions
require that a debtor file a signed statement in support
of areaffirmation, and authorize a court to review the
agreements if, based on the assertions on the
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statement, the agreement is presumed to be an undue
hardship.  The rule revision requires that an
accompanying statement show the total income and
expense figures from schedules I and J and an
explanation of any discrepancies. This will allow the
court to evaluate the reaffirmation for undue hardship
as § 524(m) requires.

(ee) Rule 5001 is amended to permit bankruptcy
judges to hold hearings outside of the district in which
the case is pending to the extent that the
circumstances lead to the authorization of the court to
take such action under the 2005 amendment to 28
U.S.C. § 152(c).

(ff) Rule 5003 (technical) is amended to implement
the addition of § 505(b) (1) to the Code by the 2005
Act. That section allows taxing authorities to
designate addresses to use for the service of a request
under that subsection.

(gg) Rule 5008 is new. The 2005 Act revised § 342
of the Bankruptcy Code to require that clerks give
written notice to all creditors not later than 10 days
after the date of the filing of the petition that a
presumption of abuse has arisen under § 707(b). A
statement filed by the debtor will be the source of the
clerk’s information about the presumption of abuse.
This rule enables the clerk to meet its obligation to
send the notice within the statutory time period set
forth in § 342. In the event that the court receives the
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debtor’s statement after the clerk has sent the first
notice, and the debtor’s statement indicates a
presumption of abuse, this rule requires that the clerk
send a second notice.

(hh) Rule 5012 (conforming) is new. It is added to
implement § 1525 of the Code which was added by
the 2005 Act. The rule provides an opportunity for
parties in the case to take appropriate action prior to
the communication between courts to establish
procedures for the manner of the communication and
the right to participate in the communication.

(11) Rule 6004 (conforming) is amended to
implement sections 332 and 363(b)(1)(B) of the Code,
added by the 2005 Act. Those sections require the
appointment of a consumer privacy ombudsman in
certain circumstances when a debtor proposes to sell
personally identifiable information.

(Jj) Rule 6011 is new. It is added to implement
§ 351(1) which was added to the Code by the 2005
Act. That provision requires the trustee to notify
patients that their patient records will be destroyed if
they remain unclaimed for one year after the
publication of a notice in an appropriate newspaper.
The statute also requires that individualized notice be
sent to each patient and every family member and
other contact person to whom the debtor is providing
information about the patient’s health. Subdivisions
(a) and (b) establish minimum requirements for
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notices to patients, their family members, and contact
persons to ensure that sufficient information is
provided to these persons regarding the trustee’s
intent to dispose of patient records. Subdivision (c)
directs the trustee to maintain proof of compliance
with § 351(1)(B), but it prohibits filing the proof of
compliance unless the court orders the trustee to file
it under seal because the proof of compliance may
contain patient names that should or must remain
confidential. Subdivision (d) requires the trustee to
file a report with the court regarding the destruction of
patient records. This certification is intended to
ensure that the trustee properly completed the
destruction process. Again, notices under this rule
are expressly made subject to applicable
nonbankruptcy laws governing patient privacy.

(kk) Rule 8001(conforming) is amended to
implement the direct appeal provisions in the 2005
Act. The 2005 Act amended 28 U.S.C. § 158 to
authorize appeals directly to the courts of appeals
upon certification either by the bankruptcy or district
court or the bankruptcy appellate panel. Certification
is also available to the parties either on request to the
court, or if all of the parties agree. The rule also
provides that review by the court of appeals, which is
at its discretion, requires that a party file a timely
notice of appeal.

(!{) Rule 8003 (conforming) is amended to
implement the direct appeal provisions included in the
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2005 Act. It provides that a certification by the lower
court or the allowance of leave to appeal by the court
of appeals is deemed to satisfy the requirement for

leave to appeal even if no motion for leave to appeal
has been filed.

(mm) Rule 9006 (technical) is amended to recognize
that extensions of time for filing schedules and a
statement of financial affairs by small business
debtors cannot be extended beyond the time set in
§ 1116(3) of the Code, which was added by the 2005
Act. This amendment operates in tandem with the
amendment to Rule 1007(c) to recognize this
restriction on expanding the time to file these
documents in small business cases.

(nn) Rule 9009 (technical) is amended to provide
that a plan proponent in a small business chapter 11
case need not use an Official Form of a plan of
reorganization and disclosure statement. Absent the
amendment, the Official Form would have to be used,
and the 2005 Act anticipates the use of both an
Official Form and a form that is adopted by local
courts.
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2. Text of Proposed New Rules and Amendments to Bankruptcy Rules.

Rule 1005. Caption of Petition

The caption of a petition commencing a case under the
Code shall contain the name of the court, the title of the case,
and the docket number. The title of the case shall include the
following information about the debtor: name, employer
identification number, last four digits of the social-security

number or individual debtor’s taxpayer-identification number,

any other federal tax taxpayer-identification number, and all

names used within stx eight years before filing the petition.

If the petition is not filed by the debtor, it shall include all

names used by the debtor which are known to the petitioners.
COMMITTEE NOTE

The rule is amended to require the disclosure of all names

used by the debtor in the past eight years. Section 727(a)(8) was

amended in 2005 to extend the time between chapter 7 discharges
from six to eight years, and the rule is amended to implement that
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change. The rule also is amended to require the disclosure of the last
four digits of an individual debtor’s taxpayer-identification number.
This truncation of the number applies only to individual debtors.
This is consistent with the requirements of Rule 9037.

INTERIM RULES COMPARISON:
This Rule was not included in the Interim Rules.
Rule 1006. Filing Fee
(a) GENERALREQUIREMENT. Every petition shall be
accompanied by the filing fee except as provided in
subdivisiong (b) and (c) of this rule. For the purpose of this

rule, “filing fee” means the filing fee prescribed by 28 U.S.C.

§ 1930(a)(1)-(a)(5) and any other fee prescribed by the

Judicial Conference of the United States under 28 U.S.C.

§ 1930(b) that is payable to the clerk upon the commencement

of a case under the Code.

(b) PAYMENT OF FILING FEE IN INSTALLMENTS.
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(1) Application forPermission to Pay Filing Fee in
Installments. A voluntary petition by an individual shall be
accepted for filing if accompanied by the debtor’s signed

application, prepared as prescribed by the appropriate Official

Form, stating that the debtor is unable to pay the filing fee

except in installments. Fhe—applicatronr—shall—state—the
proposed—terms—of-the—mstalmentpayments—and-—that-the
” ] ” » E i

casct

* ok % k %

(3) Postponement of Attorney’s Fees. Thefitingfee

All installments of the filing fee must be paid in full before

the debtor or chapter 13 trustee may make further payments

payan to an attorney or any other person who renders services

to the debtor in connection with the case.
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(¢) WAIVER OF FILING FEE. A voluntary chapter 7

petition filed by an individual shall be accepted for filing if

accompanied by the debtor’s application requesting a waiver

under 28 U.S.C. § 1930({). prepared as prescribed by the

appropriate Official Form.

COMMITTEE NOTE

Subdivision (a) is amended to include a reference to new
subdivision (c), which deals with fee waivers under 28 U.S.C.
§ 1930(f), which was added in 2005.

Subdivision (b)(1) is amended to delete the sentence requiring
a disclosure that the debtor has not paid an attorney or other person
in connection with the case. Inability to pay the filing fee in
installments is one of the requirements for a fee waiver under the
2005 revisions to 28 U.S.C. § 1930(f). If the attorney payment
prohibition were retained, payment of an attorney’s fee would render
many debtors ineligible for installment payments and thus enhance
their eligibility for the fee waiver. The deletion of this prohibition
from the rule, which was not statutorily required, ensures that debtors
who have the financial ability to pay the fee in installments will do so
rather than request a waiver.

Subdivision (b)(3) is amended in conformance with the

changes to subdivision (b)(1) to reflect the 2005 amendments. The
change is meant to clarify that subdivision (b)(3) refers to payments
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made after the debtor has filed the bankruptcy case and after the
debtor has received permission to pay the fee in installments.
Otherwise, the subdivision may conflict with the intent and effect of
the amendments to subdivision (b)(1).

INTERIM RULES COMPARISON:
No change from the Interim Rule.

Rule 1007. Lists, Schedules, and Statements, and Other
Documents; Time Limits

(a) CORPORATE OWNERSHIP STATEMENT, LIST

OF CREDITORS AND EQUITY SECURITY HOLDERS,
AND CORPORATEOWINERSHIP-STATEMENT OTHER
LISTS.

k ok ok ok ok

(4) Chapter 15 Case. Unless the court orders

otherwise. a foreign representative filing a petition for

recognition under chapter 15 shall file with the petition a list

containing the name and address of all administrators in

foreign proceedings of the debtor, all parties to litigation
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pending in the United States in which the debtor is a party at

the time of the filing of the petition, and all entities against

whom provisional relief is being sought under § 1519 of the

Code.

9 (5) Extension of Time. Any extension of time for
the filing of lists required by this subdivision may be granted
only on motion for cause shown and on notice to the United
States trustee and to any trustee, committee elected pursuant
to under § 705 or appointed purswant-to under § 1102 of the

Code, or other party as the court may direct.

(b) SCHEDULES AND STATEMENTS, AND OTHER

DOCUMENTS REQUIRED.

(1) Exceptin a chapter 9 municipality case, the
debtor, unless the court orders otherwise, shall file  the

following schedules. statements, and other documents,
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prepared as prescribed by the appropriate Official Forms, if

any:

(A) schedules of assets and liabilities; ;

(B) a schedule of current income and
expendituress;

(C) a schedule of executory contracts and

unexpired leases;amnd-;

(D) a statement of financial affairs ;prepared-as
ed ] e OffcialE .

(E) copies of all payment advices or other

evidence of payment, if any. received by the debtor from an

emplover within 60 days before the filing of the petition, with

redaction of all but the last four digits of the debtor’s social-

security number or individual taxpayver-identification number;

and
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(F) arecord of any interest that the debtor has in

an account or program of the type specified in § 521(c) of the

Code.

(2) An individual debtor in a chapter 7 case shall file
a statement of intention as required by § 521(a) 52+2) of the
Code, prepared as prescribed by the appropriate Official
Form. A copy of the statement of intention shall be served on
the trustee and the creditors named in the statement on or
before the filing of the statement.

(3) Unless the United States trustee has determined

that the credit counseling requirement of § 109(h) does not

apply in the district. an individual debtor must file a statement

of compliance with the credit counseling requirement,

prepared as prescribed by the appropriate Official Form which

must include one of the following:
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(A) an attached certificate and debt repayment

plan. if any, required by § 521(b);

(B) a statement that the debtor has received the

credit counseling briefing required by § 109(h)(1) but does

not have the certificate required by § 521(b);

(C)_a certification under § 109(h)(3); or

(D) arequest for a determination by the court

under § 109(h)(4).

(4) Unless § 707(b)}(2)(D) applies, an individual

debtor in a chapter 7 case with primarily consumer debts shall

file a statement of current monthly income prepared as

prescribed by the appropriate Official Form. and. if the

current monthly income exceeds the median family income

for the applicable state and household size, the information,

including calculations, required by § 707(b), prepared as

prescribed by the appropriate Official Form.
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(5) Anindividual debtor in a chapter 11 case shall file

a statement of current monthly income. prepared as prescribed

by the appropriate Official Form.

(6) A debtor in a chapter 13 case shall file a statement

of current monthly income, prepared as prescribed by the

appropriate Official Form, and, if the current monthly income

exceeds the median family income for the applicable state and

household size. a calculation of disposable income made in

accordance with § 1325(b)(3), prepared as prescribed by the

appropriate Official Form.

(7) An individual debtor in a chapter 7 or chapter 13

case shall file a statement of completion of a course

concerning personal financial management, prepared as

prescribed by the appropriate Official Form.

(8) If an individual debtor in a chapter 11, 12, or 13

case has claimed an exemption under § 522(b)(3)}(A) in
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property of the kind described in § 522(p)(1) with a value in

excess of the amount set out in § 522(q)(1), the debtor shall

file a statement as to whether there is any proceeding pending

in which the debtor may be found guilty of a felony of a kind

described in § 522(q)(1)(A) or found liable for a debt of the

kind described in § 522(q)(1)(B).

(¢) TIME LIMITS. In a voluntary case, the schedules,

and statements, and other documents required by subdivision

(b)(1), (4), (5), and (6) otherthanthestatenrentof ntention;

shall be filed with the petition; or within 15 days thereafter,
except as otherwise provided in subdivisions (d), (e), (f), and
(h) of this rule. In an involuntary case, the list in subdivision
(a)(2), and the schedules , —and—statements, and other

documents required by subdivision (b)(1) —other—than—the

statemrent-of-mtentror; shall be filed by the debtor within 15

days of the entry of the order for relief. In a voluntary case,
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the documents required by paragraphs (A), (C), and (D) of

subdivision (b)}(3) shall be filed with the petition. Unless the

court orders otherwise, a debtor who has filed a statement

under subdivision (b)(3)}B) shall file the documents required

by subdivision (b)(3)(A) within 15 days of the order for relief.

In a chapter 7 case. the debtor shall file the statement required

by subdivision (b)(7) within 45 days after the first date set for

the meeting of creditors under § 341 of the Code. and in a

chapter 13 case no later than the date when the last payment

was made by the debtor as required by the plan or the filing of

a motion for a discharge under § 1328(b). The debtor shall

file the statement required by subdivision (b)(8) no earlier

than the date of the last payment made under the plan or the

date of the filing of a motion for a discharge under

§§ 1141(d)(5)B), 1228(b), or 1328(b) of the Code. Lists,

schedules, and-statements, and other documents filed prior to
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the conversion of a case to another chapter shall be deemed
filed in the converted case unless the court directs otherwise.

Except as provided in § 1116(3), any Any extension of time

for the filing of the schedules, and statements, and other

documents required under this rule may be granted only on

motion for cause shown and on notice to the United States

trustee, and—to any committee elected under § 705 or

appointed under § 1102 of the Code, trustee, examiner, or

other party as the court may direct. Notice of an extension

shall be given to the United States trustee and to any

committee, trustee, or other party as the court may direct.

% %k ok k ok
COMMITTEE NOTE

The title of this rule is expanded to refer to “documents” in

conformity with the 2005 amendments to § 521 and related

provisions of the Bankruptcy Code that include a wider range of
documentary requirements.
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Subdivision (a) is amended to require that any foreign
representative filing a petition for recognition to commence a case
under chapter 15, which was added to the Code in 2005, file a list of
entities with whom the debtor is engaged in litigation in the United
States. The foreign representative filing the petition for recognition
must also list any entities against whom provisional relief is being
sought as well as all administrators in foreign proceedings of the
debtor. This should ensure that entities most interested in the case,
or their representatives, will receive notice of the petition under Rule
2002(q).

Subdivision (b)(1) addresses schedules, statements, and other
documents that the debtor must file unless the court orders otherwise
and other than in a case under chapter 9. This subdivision is
amended to include documentary requirements added by the 2005
amendments to § 521 that apply to the same group of debtors and
have the same time limits as the existing requirements of (b)(1).
Consistent with the E-Government Act 0f2002, Pub. L. No. 107-347,
the payment advices should be redacted before they are filed.

Subdivision (b)(2) is amended to conform to the renumbering
of the subsections of § 521.

Subdivisions (b)(3) through (b)(7) are new and implement the
2005 amendments to the Code. Subdivision (b)(3) provides for the
filing of a document relating to the credit counseling requirement
provided by the 2005 amendments to § 109 in the context of an
Official Form that warns the debtor of the consequences of failing to
comply with the credit counseling requirement.
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Subdivision (b)(4) addresses the filing of information about
current monthly income, as defined in § 101, for certain chapter 7
debtors and, if required, additional calculations of expenses required
by the 2005 amendments to § 707(b).

Subdivision (b)(5) addresses the filing of information about
current monthly income, as defined in § 101, for individual chapter
11 debtors. The 2005 amendments to § 1129(a)(15) condition plan
confirmation for individual debtors on the commitment of disposable
income, as defined in § 1325(b)(2), which is based on current
monthly income.

Subdivision (b)(6) addresses the filing of information about
current monthly income, as defined in § 101, for chapter 13 debtors
and, if required, additional calculations of expenses. These changes
are necessary because the 2005 amendments to § 1325 require that the
determination of disposable income begin with current monthly
income.

Subdivision (b)(7) reflects the 2005 amendments to §§ 727
and 1328 of the Code that condition the receipt of a discharge on the
completion of a personal financial management course, with certain
exceptions. To evidence compliance with that requirement, the
subdivision requires the debtor to file the appropriate Official Form
certifying that the debtor has completed the personal financial
management course.

Subdivision (b)(8) is amended to require an individual debtor
in a case under chapter 11, 12, and 13 to file a statement that there are
no reasonable grounds to believe that the restrictions on a homestead
exemption as set out in § 522(q) of the Code are applicable. Sections
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1141(d)(5)(C), 1228(*), and 1328(h) each provide that the court shall
not enter a discharge order unless it finds that there is no reasonable
cause to believe that § 522(q) applies. Requiring the debtor to submit
a statement to that effect in cases under chapters 11, 12, and 13 in
which an exemption is claimed in excess of the amount allowed
under § 522(q)(1) provides the court with a basis to conclude, in the
absence of any contrary information, that § 522(q) does not apply.
Creditors receive notice under Rule 2002(f)(11) of the time to request
postponement of the entry of the discharge to permit an opportunity
to challenge the debtor’s assertions in the Rule 1007(b)(8) statement
in appropriate cases.

Subdivision (c) is amended to include time limits for the filing
requirements added to subdivision (b) due to the 2005 amendments
to the Code, and to make conforming amendments. Separate time
limits are provided for the documentation of credit counseling and for
the statement of the completion of the financial management course.
While most documents relating to credit counseling must be filed
with the voluntary petition, the credit counseling certificate and debt
repayment plan can be filed within 15 days of the filing of a voluntary
petition if the debtor files a statement under subdivision (b)(3)}(B)
with the petition.

Subdivision (c) of the rule is also amended to recognize the
limitation on the extension of time to file schedules and statements
when the debtor is a small business debtor. Section 1116(3), added
to the Code in 2005, establishes a specific standard for courts to apply
in the event that the debtor in possession or the trustee seeks an
extension for filing these forms for a period beyond 30 days after the
order for relief.
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INTERIM RULES COMPARISON:

Stylistic changes were made to subdivisions (a)(4), (b)(1)(E),
and (b)(7). Subdivision (b)(3) was amended to require debtors to file
a statement that sets out a list of possible circumstances relating to the
requirement that debtors obtain credit counseling prior to the
commencement of the case. Subdivision (c) is amended to permit the
later filing of a certificate of credit counseling if the debtor has
received the counseling prior to the filing of the petition but has not
yet received the certificate of completion of the counseling,.

Rule 1009. Amendments of Voluntary Petitions, Lists,

Schedules and Statements
*k *k %k %k k

(b) STATEMENT OF INTENTION . The statement of
intention may be amended by the debtor at any time before
the expiration of the period provided in § 521(a) 52H2)}B) of
the Code. The debtor shall give notice of the amendment to
the trustee and to any entity affected thereby.

* %k ok %
COMMITTEE NOTE

Subdivision (b) is amended to conform to the 2005
amendments to § 521 of the Code.
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INTERIM RULES COMPARISON:

No change from the Interim Rule.

Rule 1010. Service of Involuntary Petition and Summons;

Petition €Eommencing-Ancillary-€ase For Recognition of

a Foreign Nonmain Proceeding

(a) SERVICE OF INVOLUNTARY PETITION AND

SUMMONS:; SERVICE OF PETITION FOR

RECOGNITION OF FOREIGN NONMAIN PROCEEDING.

On the filing of an involuntary petition or a petition

commencmgacaseancillaryto for recognition of a foreign

nonmain proceeding, the clerk shall forthwith issue a
summons for service. When an involuntary petition is filed,

service shall be made on the debtor. When a petition

commencmg-amancittary-case for recognition of a foreign

nonmain proceeding is filed, service shall be made on the

. : , e l 3044

debtor, any entity against whom provisional relief is sought
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under § 1519 of the Code, and con any other partres party as

the court may direct. The summons shall be served with a
copy of the petition in the manner provided for service of a
summons and complaint by Rule 7004(a) or (b). If service
cannot be so made, the court may order that the summons and
petition be served by mailing copies to the party’s last known
address, and by at least one publication in a manner and form
directed by the court. The summons and petition may be
served on the party anywhere. Rule 7004(e) and Rule 4(/) F.
R. Civ. P. apply when service is made or attempted under this

rule.

(b) CORPORATE OWNERSHIP STATEMENT. Each

petitioner that is a corporation shall file with the involuntary

petition a corporate ownership statement containing the

information described in Rule 7007.1.
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COMMITTEE NOTE

This rule is amended to implement the 2005 amendments to
the Code, which repealed § 304 and replaced it with chapter 15
governing ancillary and other cross-border cases. Under chapter 15,
a foreign representative commences a case by filing a petition for
recognition of a pending foreign nonmain proceeding. The
amendment requires service of the summons and petition on the
debtor and any entity against whom the representative is seeking
provisional relief. Until the court enters a recognition order under
§ 1517, no stay is in effect unless the court enters some form of
provisional relief under § 1519. Thus, only those entities against
whom specific provisional relief is sought need to be served. The
court may, however, direct that service be made on additional entities
as appropriate.

This rule does not apply to a petition for recognition of a
foreign main proceeding.

The rule is also amended by renumbering the prior rule as
subdivision (a) and adding a new subdivision (b) requiring any
corporate creditor that files or joins an involuntary petition to file a
corporate ownership statement.

INTERIM RULES COMPARISON:
The rule was amended by redesignating Interim Rule 1010 as
Rule 1010(a). Subdivision (b) is new. It requires the filing of a

corporate ownership statement with the filing of an involuntary
petition. This change is not required by the 2005 Act.
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Rule 1011. Responsive Pleading or Motion in Involuntary
and Anciltary Cross-Border Cases

(a) WHO MAY CONTEST PETITION. The debtor

named in an involuntary petition, or a party in interest to a

petition commrencing acaseanctiaryto—a for recognition of

a foreign proceeding, may contest the petition. In the case of
a petition against a partnership under Rule 1004, a
nonpetitioning general partner, or a person who is alleged to
be a general partner but denies the allegation, may contest the
petition.

* %k %k ok k

() CORPORATE OWNERSHIP STATEMENT. If the

entity responding to the involuntary petition or the petition for

recognition of a foreign proceeding is a corporation, the entity

shall file with its first appearance. pleading, motion, response,

or other request addressed to the court a corporate ownership
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15 statement containing the information described in Rule
16 7007.1.
COMMITTEE NOTE

The rule is amended to reflect the 2005 amendments to the
Code, which repealed § 304 and added chapter 15. Section 304
covered cases ancillary to foreign proceedings, while chapter 15
governs ancillary and other cross-border cases and introduces the
concept of a petition for recognition of a foreign proceeding.

The rule is also amended in tandem with the amendment to
Rule 1010 to require the parties responding to an involuntary petition
and a petition for recognition of a foreign proceeding to file corporate
ownership statements to assist the court in determining whether
recusal is necessary.

INTERIM RULES COMPARISON:

Interim Rule 1011(a) was not changed. Subdivision (f) is
new. It requires the filing of a corporate ownership statement with
the first paper filed in response to an involuntary petition. This
change is not required by the 2005 Act.

Rule 1015. Consolidation or Joint Administration of
Cases Pending in Same Court

1 * % % Kk ok
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(b) CASES INVOLVING TWO OR MORE RELATED
DEBTORS. If a joint petition or two or more petitions are
pending in the same court by or against (1) a husband and
wife, or (2) a partnership and one or more of its general
partners, or (3) two or more general partners, or (4) a debtor
and an affiliate, the court may order the joint administration
of the estates. Prior to entering an order the court shall give
consideration to protecting creditors of different estates
against potential conflicts of interest. An order directing joint
administration of individual cases of a husband and wife
shall, if one spouse has elected the exemptions under § 522(b)
B (2) of the Code and the other has elected the exemptions
under § 522 (b)t2y (3), fix a reasonable time within which
either may amend the election so that both shall have elected
the same exemptions. The order shall notify the debtors that

unless they elect the same exemptions within the time fixed
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by the court, they will be deemed to have elected the
exemptions provided by § 522(b)tH) (2).
% % %k %k %
COMMITTEE NOTE

The rule is amended to conform to the change in the

numbering of § 522(b) of the Code that was made as a part of the
2005 amendments. Former subsections (b)(1) and (b)(2) of § 522
were renumbered as subsections (b)(2) and (b)(3), respectively. The
rule is amended to make to the parallel change.

INTERIM RULES COMPARISON:

No change from the Interim Rule.

Rule 1017. Dismissal or Conversion of Case; Suspension

% % k % %

(e) DISMISSAL OF AN INDIVIDUAL DEBTOR’S

CHAPTER 7 CASE, OR CONVERSION TO A CASE

UNDER CHAPTER 11 or 13. FOR SUBSTANTAL

ABUSE. The court may dismiss or, with the debtor’s
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consent, convert an individual debtor’s case for substanttat

abuse under § 707(b) only on motion-by-thetnited-States
trusteeoronmthecourt'sownmmotion and after a hearing on

notice to the debtor, the trustee, the United States trustee, and
any other entitres entity as the court directs.

(1) Except as otherwise provided in § 704(b)}(2), a 4

motion to dismiss a case for substanttat abuse under § 707(b)

or (¢) may be filed by-theUnited-Statestrustee only within 60

days after the first date set for the meeting of creditors under
§ 341(a), unless, on request filed by the United-Statestrustee
before the time has expired, the court for cause extends the

time for filing the motion to dismiss. = The United—States
trustee party filing the motion shall set forth in the motion all
matters to be considered submitted—to—the—court—tfor—its

constderation at the hearing. In addition, a motion to dismiss
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under § 707(b)(1) and (3) shall state with particularity the

circumstances alleged to constitute abuse.

* %k % %

COMMITTEE NOTE

Subdivision (e¢) is amended to implement the 2005
amendments to § 707 of the Code. These statutory amendments
permit conversion of a chapter 7 case to a case under chapter 11 or
13, change the basis for dismissal or conversion from “substantial
abuse” to “abuse,” authorize parties other than the United States
trustee to bring motions under § 707(b) under certain circumstances,
and add § 707(c) to create an explicit ground for dismissal based on
the request of a victim of a crime of violence or drug trafficking. The
conforming amendments to subdivision (e) preserve the time limits
already in place for § 707(b) motions, except to the extent that
§ 704(b)(2) sets the deadline for the United States trustee to act. In
contrast to the grounds for a motion to dismiss under § 707(b)(2),
which are quite specific, the grounds under § 707(b)(1) and (3) are
very general. Therefore, to enable the debtor to respond, subdivision
(e) requires that motions to dismiss under § 707(b)(1) and (3) state
with particularity the circumstances alleged to constitute abuse.

INTERIM RULES COMPARISON:

No change from the Interim Rule.
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Rule 1019. Conversion of a Chapter 11 Reorganization
Case, Chapter 12 Family Farmer’s Debt Adjustment Case,
or Chapter 13 Individual’s Debt Adjustment Case to a
Chapter 7 Liquidation Case

k %k ok ok ok

(2) New Filing Periods. A new time period for filing

clatms; a motion under § 707(b) or (c). a claim, a complaint

objecting to discharge, or a complaint to obtain a
determination of dischargeability of any debt shall commence
under pursuantto Rules 1017, 3002, 4004, or 4007, provided
that but a new time period shall not commence if a chapter 7
case had been converted to a chapter 11, 12, or 13 case and
thereafter reconverted to a chapter 7 case and the time for

filing claims; a_motion under § 707(b) or (¢), aclaim,  a

complaint objecting to discharge, or a complaint to obtain a
determination of the dischargeability of any debt, or any

extension thereof, expired in the original chapter 7 case.
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COMMITTEE NOTE
Subdivision (2) is amended to include a new filing period for
motions under § 707(b) and (¢) of the Code when a case is converted
to chapter 7.

INTERIM RULES COMPARISON:

A minor stylistic change was made by substituting “but” for
“provided that” in line 7 of the rule.

Rule 1020. Electiontobe€ConsideredaSnmatiBusimressin
a—Chapter—t1—Recorganization—€ase Small Business

Chapter 11 Reorganization Case

I L. el e 1
busi ] 1 - dered Hbusi bt

) etect] 1 ] -Od rert]
dateoftheorderforretief:

(a) SMALL BUSINESS DEBTOR DESIGNATION. In

a voluntary chapter 11 case, the debtor shall state in the

petition whether the debtor is a small business debtor. In an
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involuntary chapter 11 case. the debtor shall file within 15

days after entry of the order for relief a statement as to

whether the debtor is a small business debtor. Except as

provided in subdivision (c), the status of the case as a small

business case shall be in accordance with the debtor’s

statement under this subdivision, unless and until the court

enters an order finding that the debtor’s statement is incorrect.

(b) OBJECTING TO DESIGNATION. Except as

provided in subdivision (c), the United States trustee or a

party_in interest may file an objection to the debtor’s

statement under subdivision (a) no later than 30 days after the

conclusion of the meeting of creditors held under § 341(a) of

the Code, or within 30 days after any amendment to the

statement, whichever is later.

(c) APPOINTMENT OF COMMITTEE OF

UNSECURED CREDITORS. If a committee of unsecured
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creditors has been appointed under § 1102(a)(1), the case

shall proceed as a small business case only if, and from the

time when, the court enters an order determining that the

committee has not been sufficiently active and representative

to provide effective oversight of the debtor and that the debtor

satisfies all the other requirements for being a small business.

A request for a determination under this subdivision may be

filed by the United States trustee or a party in interest only

within a reasonable time after the failure of the committee to

be sufficiently active and representative. The debtor may file

a request for a determination at any time as to whether the

committee has been sufficiently active and representative.

(d) PROCEDURE FOR OBJECTION OR

DETERMINATION. Any objection or request for a

determination under this rule shall be governed by Rule 9014

and served on: the debtor; the debtor’s attorney; the United
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States trustee; the trustee: any committee appointed under

§ 1102 or its authorized agent, or, if no committee of

unsecured creditors has been appointed under § 1102. on the

creditors included on the list filed under Rule 1007(d): and on

any other entity as the court directs.

COMMITTEE NOTE

Under the Code, as amended in 2005, there are no longer any
provisions permitting or requiring a small business debtor to elect to
be treated as a small business. Therefore, the election provisions in
the rule are eliminated.

The 2005 amendments to the Code include several provisions
relating to small business cases under chapter 11. Section 101
includes definitions of “small business debtor” and “small business
case.” The purpose of the new language in this rule is to provide a
procedure for informing the parties, the United States trustee, and the
court of whether the debtor is a small business debtor, and to provide
procedures for resolving disputes regarding the proper
characterization of the debtor. Because it is important to resolve such
disputes early in the case, a time limit for objecting to the debtor’s
self-designation is imposed. Rule 9006(b)(1), which governs
enlargement of time, is applicable to the time limits set forth in this
rule.
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An important factor in determining whether the debtor is a
small business debtor is whether the United States trustee has
appointed a committee of unsecured creditors under § 1102, and
whether such a committee is sufficiently active and representative.
Subdivision (c), relating to the appointment and activity of a
committee of unsecured creditors, is designed to be consistent with
the Code’s definition of “small business debtor.”

INTERIM RULES COMPARISON:

Several stylistic changes were made to the rule. Since only
the United States trustee can appoint a committee of unsecured
creditors under § 1102, the reference to the United States trustee in
subdivision (a) was deleted. The commas that set off the list of
entities on whom service must be made under subdivision (d) was
changed to a colon followed by semicolons to separate the entities.

Rule 1021. Health Care Business Case

(a) HEALTH CARE BUSINESS DESIGNATION.

Unless the court orders otherwise, if a petition in a case under

chapter 7. chapter 9. or chapter 11 states that the debtor is a

health care business, the case shall proceed as a case in which

the debtor 1s a health care business.
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(b) MOTION. The United States trustee or a party in

interest may file a motion to determine whether the debtor is

a health care business. The motion shall be transmitted to the

United States trustee and served on: the debtor; the trustee;

any committee elected under § 705 or appointed under § 1102

of the Code or its authorized agent, or, if the case is a chapter

9 municipality case or a chapter 1 | reorganization case and no

committee of unsecured creditors has been appointed under

§ 1102, on the creditors included on the list filed under Rule

1007(d); and any other entity as the court directs. The motion

shall be governed by Rule 9014.

COMMITTEE NOTE

Section 101(27A) of the Code, added by the 2005

amendments, defines a health care business. This rule provides

procedures for designating the debtor as a health care business. The

debtor in a voluntary case, or petitioning creditors in an involuntary
case, make that designation by checking the appropriate box on the

petition. The rule also provides procedures for resolving disputes
regarding the status of the debtor as a health care business.
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INTERIM RULES COMPARISON:

The commas that set off the list of entities on whom service
must be made under subdivision (b) was changed to a colon followed
by semicolons to separate the entities.

Rule 2002. Notices to Creditors, Equity Security Holders,

Administrators in Foreign Proceedings, Persons Against
Whom Provisional Reliefis Sought in Ancillary and Other
Cross-Border Cases, United States, and United States
Trustee

(a) TWENTY-DAY NOTICES TO PARTIES IN
INTEREST. Except as provided in subdivisions (h), (i), and
& (1), (p). and (q) of this rule, the clerk, or some other person
as the court may direct, shall give the debtor, the trustee, all
creditors and indenture trustees at least 20 days’ notice by
mail of:

% %k % %k %
(b) TWENTY-FIVE-DAY NOTICES TO PARTIES IN

INTEREST. Except as provided in subdivision (/) of this
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rule, the clerk, or some other person as the court may direct,
shall give the debtor, the trustee, all creditors and indenture
trustees not less than 25 days notice by mail of t+)-the time
fixed (1) for filing objections and the hearing to consider

approval of a disclosure statement or, under § 1125(f), to

make a final determination whether the plan provides

adequate information so that a separate disclosure statement

is not necessary; and (2) the-timre-fixed for filing objections

and the hearing to consider confirmation of a chapter 9,
chapter 11, or chapter 13 plan.
(c) CONTENT OF NOTICE.

(1) Proposed Use, Sale, or Lease of Property.
Subject to Rule 6004 the notice of a proposed use, sale, or
lease of property required by subdivision (a)(2) of this rule
shall include the time and place of any public sale, the terms

and conditions of any private sale and the time fixed for filing
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objections. The notice of a proposed use, sale, or lease of
property, including real estate, is sufficient if it generally

describes the property. The notice of a proposed sale or lease

of personally identifiable information under § 363(b)(1) of the

Code shall state whether the sale is consistent with any policy

prohibiting the transfer of the information.

* %k k ok ok

() OTHER NOTICES. Except as provided in subdivision
(/) of this rule, the clerk, or some other person as the court
may direct, shall give the debtor, all creditors, and indenture
trustees notice by mail of:
(1) the order for relief;
(2) the dismissal or the conversion of the case to

another chapter, or the suspension of proceedings

under § 305;
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(3) the time allowed for filing claims pursuant to
Rule 3002;

(4) the time fixed for filing a complaint objecting to
the debtor’s discharge pursuant to § 727 of the Code
as provided in Rule 4004;

(5) the time fixed for filing a complaint to determine
the dischargeability of a debt pursuant to § 523 of the
Code as provided in Rule 4007,

(6) the waiver, denial, or revocation of a discharge as
provided in Rule 4006; (7) entry of an order
confirming a chapter 9, 11, or 12 plan; and

(8) a summary of the trustee’s final report in a
chapter 7 case if the net proceeds realized exceed
$1,500;

(9) anotice under Rule 5008 regarding the

presumption of abuse:
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(10) a statement under § 704(b)(1) as to whether the

debtor’s case would be presumed to be an abuse under

§ 707(b); and

(11) the time to request a delay in the entry of the

discharge under §§ 1141(d)(5)(C), 1228(f). and 1328(h).

Notice of the time fixed for accepting or rejecting a plan
pursuant to Rule 3017(c) shall be given in accordance with
Rule 3017(d).

* % ok & ok

(g) ADDRESSING NOTICES.

* % ok Kk Kk

(2) Except as provided in § 342(f) of the Code, if Hfa

creditor or indenture trustee has not filed a request
designating a mailing address under Rule 2002(g)(1), the
notices shall be mailed to the address shown on the list of

creditors or schedule of liabilities, whichever is filed later. If
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an equity security holder has not filed a request designating a
mailing address under Rule 2002(g)(1), the notices shall be
mailed to the address shown on the list of equity security

holders.

* % ok ok ok

(5) A creditor may treat a notice as not having been

brought to the creditor’s attention under § 342(g)(1) only if,

prior to issuance of the notice, the creditor has filed a

statement that designates the name and address of the person

or organizational subdivision of the creditor responsible for

receiving notices under the Code. and that describes the

procedures established by the creditor to cause such notices to

be delivered to the designated person or subdivision.

* % & &k

(k) Unless the case is a chapter 9 municipality case or

unless the United States trustee requests otherwise, the clerk,
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or some other person as the court may direct, shall transmit to
the United States trustee notice of the matters described in
subdivisions (a)(2), (a)(3), (a)(4), (a)(8), (b), ()(1), (H(2),
(H(4), (H(6), (H)(7), amd ()(8), and (q) of this rule and notice
of hearings on all applications for compensation or
reimbursement of expenses. Notices to the United States
trustee shall be transmitted within the time prescribed in
subdivision (a) or (b) of this rule. The United States trustee
shall also receive notice of any other matter if such notice is
requested by the United States trustee or ordered by the court.
Nothing in these rules requires the clerk or any other person
to transmit to the United States trustee any notice, schedule,
report, application or other document in a case under the
Securities Investor Protection Act, 15 U.S.C. § 78aaa et. seq.

* % %k ok

(p) NOTICE TO A FOREIGN CREDITOR.
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(1) If. at the request of the United States trustee or a

party in interest, or on its own initiative, the court finds that

a notice mailed within the time prescribed by these rules

would not be sufficient to give a creditor with a foreign

address to which notices under these rules are mailed

reasonable notice under the circumstances, the court may

order that the notice be supplemented with notice by other

means or that the time prescribed for the notice by mail be

enlarged.

(2) Unless the court for cause orders otherwise, a

creditor with a foreign address to which notices under this

rule are mailed shall be given at least 30 days’ notice of the

time fixed for filing a proof of claim under Rule 3002(c) or

Rule 3003(c).

(q) NOTICE OF PETITION FOR RECOGNITION OF

FOREIGN PROCEEDING AND OF COURT’S INTENTION
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TO COMMUNICATE WITH FOREIGN COURTS AND

FOREIGN REPRESENTATIVES.

(1) Notice of Petition for Recognition. The clerk, or

some other person as the court may direct, shall forthwith

give the debtor, all administrators in foreign proceedings of

the debtor, all entities against whom provisional relief is

being sought under § 1519 of the Code, all parties to litigation

pending in the United States in which the debtor is a party at

the time of the filing of the petition, and such other entities as

the court may direct, at least 20 days’ notice by mail of the

hearing on the petition for recognition of a foreign

proceeding. The notice shall state whether the petition seeks

recognition as a foreign main proceeding or foreign nonmain

proceeding.

(2) Notice of Court’s Intention to Communicate with

Foreign Courts and Foreign Representatives. The clerk, or
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some other person as the court may direct, shall give the

debtor, all administrators in foreign proceedings of the debtor,

all entities against whom provisional relief is being sought

under § 1519 of the Code, all parties to litigation pending in

the United States in which the debtor is a party at the time of

the filing of the petition, and such other entities as the court

may direct. notice by mail of the court’s intention to

communicate with a foreign court or foreign representative as

prescribed by Rule 5012.

COMMITTEE NOTE

Subdivision (b) is amended to provide for 25 days’ notice of
the time for the court to make a final determination whether the plan
in a small business case can serve as a disclosure statement.
Conditional approval of a disclosure statement in a small business
case is governed by Rule 3017.1 and does not require 25 days’ notice.
The court may consider this matter in a hearing combined with the
confirmation hearing in a small business case.

Subdivision (c)(1) is amended to require that a trustee leasing

or selling personally identifiable information under § 363(b)(1)(A) or
(B) of the Code, as amended in 2005, include in the notice of the
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lease or sale transaction a statement as to whether the lease or sale is
consistent with a policy prohibiting the transfer of the information.

Section 1514(d) of the Code, added in 2005, requires that such
additional time as is reasonable under the circumstances be given to
creditors with foreign addresses with respect to notices and the filing
of a proof of claim. Thus, subdivision (p)(1) is added to this rule to
give the court flexibility to direct that notice by other means shall
supplement notice by mail, or to enlarge the notice period, for
creditors with foreign addresses. If cause exists, such as likely delays
in the delivery of mailed notices in particular locations, the court may
order that notice also be given by email, facsimile, or private courier.
Alternatively, the court may enlarge the notice period for a creditor
with a foreign address. It is expected that in most situations involving
foreign creditors, fairness will not require any additional notice or
extension of the notice period. This rule recognizes that the court has
discretion to establish procedures to determine, on its own initiative,
whether relief under subdivision (p) is appropriate, but that the court
is not required to establish such procedures and may decide to act
only on request of a party in interest.

Subdivisions (f)(9) and (10) are new. They reflect the 2005
amendments to §§ 342(d) and 704(b) of the Code. Section 342(d)
requires the clerk to give notice to creditors shortly after the
commencement of the case as to whether a presumption of abuse
exists. Subdivision (f)(9) adds this notice to the list of notices that
the clerk must give. Subdivision (f)(10) implements the amendment
to § 704(b) which requires the court to provide a copy to all creditors
of a statement by the United States trustee or bankruptcy
administrator as to whether the debtor’s case would be presumed to
be an abuse under § 707(b) not later than five days after receiving it.
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Subdivision (f)(11) is also added to provide notice to creditors
of'the debtor’s filing of a statement in a chapter 11, 12, or 13 case that
there is no reasonable cause to believe that § 522(q) applies in the
case. This allows a creditor who disputes that assertion to request a
delay of the entry of the discharge in the case.

Subdivision (g)(2) of the rule is amended because the 2005
amendments to § 342(f) of the Code permit creditors in chapter 7 and
13 individual debtor cases to file a notice with any bankruptcy court
of the address to which the creditor wishes all notices to be sent.
Rule 2002(g)(2) continues to operate in chapter 11 and 12 cases, and
in chapter 7 cases when the debtor is not an individual. It also
continues to apply in cases under chapters 7 and 13 if the creditor has
not filed a notice under § 342(f). The amendment to Rule 2002(g)(2)
therefore only limits that subdivision when a creditor files a notice
under § 342(f).

New subdivision (g)(5) implements § 342(g)(1) which was
added to the Code in 2005. Section 342(g)(1) allows a creditor to
treat a notice as not having been brought to the creditor’s attention,
and so potentially ineffective, until it is received by a person or
organizational subdivision that the creditor has designated to receive
notices under the Bankruptcy Code. Under that section, the creditor
must have established reasonable procedures for such notices to be
delivered to the designated person or subdivision. The rule provides
that, in order to challenge a notice under § 342(g)(1), a creditor must
have filed the name and address of the designated notice recipient, as
well as a description of the procedures for directing notices to that
recipient, prior to the time that the challenged notice was issued. The
filing required by the rule may be made as part of a creditor’s filing
under § 342(f), which allows a creditor to file a notice of the address
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to be used by all bankruptcy courts or by particular bankruptcy courts
to provide notice to the creditor in cases under chapters 7 and 13.
Filing the name and address of the designated notice recipient and the
procedures for directing notices to that recipient will reduce
uncertainty as to the proper party for receiving notice and limit factual
disputes as to whether a notice recipient has been designated and as
to the nature of procedures adopted to direct notices to the recipient.

The list of notices to be transmitted to the United States
trustee under subdivision (k) is amended to add notices given under
subdivision (q).

Subdivision (p)(2) is added to the rule to grant creditors with
a foreign address to which notices are mailed at least 30 days’ notice
of the time within which to file proofs of claims if notice is mailed to
the foreign address, unless the court orders otherwise. If cause exists,
such as likely delays in the delivery of notices in particular locations,
the court may extend the notice period for creditors with foreign
addresses. The court may also shorten the additional notice time if
circumstances so warrant. For example, if the court in a chapter 11
case determines that supplementing the notice to a foreign creditor
with notice by electronic means, such as email or facsimile, would
give the creditor reasonable notice, the court may order that the
creditor be given only 20 days’ notice in accordance with Rule
2002(a)(7).

Subdivision (q) is added to require that notice of the hearing
on the petition for recognition of a foreign proceeding be given to the
debtor, all administrators in foreign proceedings of the debtor, entities
against whom provisional relief is sought, and entities with whom the
debtor is engaged in litigation at the time of the commencement of the
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case. There is no need at this stage of the proceedings to provide
notice to all creditors. Ifthe foreign representative should take action
to commence a case under another chapter of the Code, the rules
governing those proceedings will operate to provide that notice is
given to all creditors.

The rule also requires notice of the court’s intention to
communicate with a foreign court or foreign representative under
Rule 5012.

INTERIM RULES COMPARISON:

A stylistic change was made to subdivision (b) by deleting as
unnecessary the words “the time fixed” in line 17. Stylistic changes
were made to subdivisions (q)(1) and (q)(2) by changing the order of
the wording that identifies parties to litigation with the debtor.
Subdivision (g)(5) was added to the rule to clarify the operation of
§ 342(g) of the Code. Subdivision (k) was amended to add to
subdivision (q) notices to the list of items that parties must transmit
to the United States trustee.

Rule 2003. Meeting of Creditors or Equity Security
Holders

(a) DATE AND PLACE. Except as otherwise provided

in § 341(e) of the Code, in In a chapter 7 liquidation or a

chapter 11 reorganization case, the United States trustee shall
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call a meeting of creditors to be held no fewer than 20 and no
more than 40 days after the order for relief. In a chapter 12
family farmer debt adjustment case, the United States trustee
shall call a meeting of creditors to be held no fewer than 20
and no more than 35 days after the order for relief. In a
chapter 13 individual’s debt adjustment case, the United
States trustee shall call a meeting of creditors to be held no
fewer than 20 and no more than 50 days after the order for
relief. If there is an appeal from or a motion to vacate the
order for relief, or if there is a motion to dismiss the case, the
United States trustee may set a later date for the meeting. The
meeting may be held at a regular place for holding court or at
any other place designated by the United States trustee within
the district convenient for the parties in interest. Ifthe United
States trustee designates a place for the meeting which is not

regularly staffed by the United States trustee or an assistant
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who may preside at the meeting, the meeting may be held not
more than 60 days after the order for relief.
¥ % % %k %
COMMITTEE NOTE

If the debtor has solicited acceptances to a plan before
commencement of the case, § 341(¢e), which was added to the Code
by the 2005 amendments, authorizes the court, on request of a party
in interest and after notice and a hearing, to order that a meeting of
creditors not be convened. The rule is amended to recognize that a
meeting of creditors might not be held in those cases.
INTERIM RULES COMPARISON:

No change from the Interim Rule.

Rule 2007.1. Appointment of Trustee or Examiner in a
Chapter 11 Reorganization Case

* % & % %

(b) ELECTION OF TRUSTEE.

* %k k% %

(3) Report of Election and Resolution of Disputes.
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(A) Report of Undisputed Election. Ifno dispute
arises out of the election tstot-disputed, the United States
trustee shall promptly file a report of certifying the election,
including the name and address of the person elected and a

statement that the election is undisputed. The report shall be

accompanied by a verified statement of the person elected

setting forth that person’s connections with the debtor,

creditors, any other party in interest, their respective attorneys

and_accountants, the United States trustee, or any person

emploved in the office of the United States trustee. The

e P ot
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(B) Dispute Arising Qut of an Pisputed Election.

If a dispute arises out of an the election tsdisputed, the United

States trustee shall promptly file a report stating that the
election is disputed, informing the court of the nature of the
dispute, and listing the name and address of any candidate
elected under any alternative presented by the dispute. The
report shall be accompanied by a verified statement by each
candidate elected under each alternative presented by the
dispute, setting forth the person’s connections with the debtor,
creditors, any other party in interest, their respective attorneys
and accountants, the United States trustee, amd or any person
employed in the office of the United States trustee. Not later
than the date on which the report of the disputed election is
filed, the United States trustee shall mail a copy of the report
and each verified statement to any party in interest that has

made a request to convene a meeting under § 1104(b) or to
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recetve a copy of the report, and to any committee appointed
under § 1102 of the Code. Unlessamotronfortheresotutton
thedi . Fted ] b terthe-Bited
States-trustee-tites-thereport,any persomrappomted-by-the
Yrrited—S er—§—1164(d i -

(c) APPROVAL OF APPOINTMENT. An order

approving the appointment of a trustee etected—under

§HO4(byorappomted-under§1H04(d);-or -theappointment
of an examiner under §1104(d) of the Code, shall be made on

application of the United States trustee. The application shall
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state the name of the person appointed and, to the best of the

applicant’s knowledge, all the person’s connections with the

~ debtor, creditors, any other parties in interest, their respective

attorneys and accountants, the United States trustee, and or
persons employed in the office of the United States trustee.
Ynlessthepersomrhasbeenretectedunder$H164(b);the The
application shall state the names of the parties in interest with
whom the United States trustee consulted regarding the
appointment. The application shall be accompanied by a
verified statement of the person appointed setting forth the
person’s connections with the debtor, creditors, any other
party in interest, their respective attorneys and accountants,
the United States trustee, and or any person employed in the

office of the United States trustee.
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COMMITTEE NOTE

Under § 1104(b)(2) of the Code, as amended in 2005, if an
eligible, disinterested person is elected to serve as trustee in a chapter
11 case, the United States trustee is directed to file a report certifying
the election. The person elected does not have to be appointed to the
position. Rather, the filing of the report certifying the election itself
constitutes the appointment. The section further provides that in the
event of a dispute in the election of a trustee, the court must resolve
the matter. The rule is amended to be consistent with § 1104(b)(2).

When the United States trustee files a report certifying the
election of a trustee, the person elected must provide a verified
statement, similar to the statement required of professional persons
under Rule 2014, disclosing connections with parties in interest and
certain other persons connected with the case. Although court
approval of the person elected is not required, the disclosure of the
person’s connections will enable parties in interest to determine
whether the person is disinterested.

INTERIM RULES COMPARISON:

No change from the Interim Rule.

Rule 2007.2. Appointment of Patient Care Ombudsman
in a Health Care Business Case

(a) ORDER TO APPOINT PATIENT CARE

OMBUDSMAN. In a chapter 7. chapter 9. or chapter 11 case
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in which the debtor is a health care business, the court shall

order the appointment of a patient care ombudsman under

§ 333 of the Code, unless the court, on motion of the United

States trustee or a party in interest filed no later than 20 days

after the commencement of the case or within another time

fixed by the court, finds that the appointment of a patient care

ombudsman is not necessary under the specific circumstances

of the case for the protection of patients.

(b) MOTION FOR ORDER TO APPOINT

OMBUDSMAN. Ifthe court has found that the appointment

of an ombudsman is not necessary, or has terminated the

appointment, the court. on motion of the United States trustee

or a party in interest, may order the appointment at a later

time if it finds that the appointment has become necessary to

protect patients.
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(c) NOTICE OF APPOINTMENT. If a patient care

ombudsman is appointed under § 333. the United States

trustee shall promptly file a notice of the appointment,

including the name and address of the person appointed.

Unless the person appointed is a State Long-Term Care

Ombudsman, the notice shall be accompanied by a verified

statement of the person appointed setting forth the person’s

connections with the debtor, creditors, patients, any other

party in interest, their respective attorneys and accountants,

the United States trustee, and any person employed in the

office of the United States trustee.

(d) TERMINATION OF APPOINTMENT. On motion

of the United States trustee or a party in interest, the court

may terminate the appointment of a patient care ombudsman

if the court finds that the appointment is not necessary to

protect patients.
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(e) MOTION. A motion under this rule shall be governed

by Rule 9014. The motion shall be transmitted to the United

States trustee and served on: the debtor; the trustee: any

committee elected under § 705 or appointed under § 1102 of

the Code or its authorized agent. or, if the case is a chapter 9

municipality case or a chapter 11 reorganization case and no

committee of unsecured creditors has been appointed under

§ 1102, on the creditors included on the list filed under Rule

1007(d); and such other entities as the court may direct.

COMMITTEE NOTE

Section 333 of the Code, added by the 2005 amendments,

requires the court to order the appointment of a health care
ombudsman within the first 30 days of a health care business case,
unless the court finds that the appointment is not necessary for the
protection of patients. The rule recognizes this requirement and
provides a procedure by which a party may obtain a court order
finding that the appointment of a patient care ombudsman is
unnecessary. In the absence of'a timely motion under subdivision (a)
of this rule, the court will enter an order directing the United States
trustee to appoint the ombudsman.
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Subdivision (b) recognizes that, despite a previous order
finding that a patient care ombudsman is not necessary, circumstances
of the case may change or newly discovered evidence may
demonstrate the necessity of an ombudsman to protect the interests of
patients. In that event, a party may move the court for an order
directing the appointment of an ombudsman.

When the appointment of a patient care ombudsman is
ordered, the United States trustee is required to appoint a disinterested
person to serve in that capacity. Court approval of the appointment
is not required, but subdivision (c) requires the person appointed, if
not a State Long-Term Care Ombudsman, to file a verified statement
similar to the statement filed by professional persons under Rule 2014
so that parties in interest will have information relevant to
disinterestedness. If a party believes that the person appointed is not
disinterested, it may file a motion asking the court to find that the
person is not eligible to serve.

Subdivision (d) permits parties in interest to move for the
termination of the appointment of a patient care ombudsman. If the
movant can show that there no longer is any need for the ombudsman,
the court may order the termination of the appointment.

INTERIM RULES COMPARISON:

A stylistic change was made in subdivision (a) by reordering
the words in lines 9-10. Subdivision (¢) was renamed “NOTICE OF
APPOINTMENT” as compared to “APPOINTMENT OF
OMBUDSMAN.” Subdivision (d) changed “not necessary for the
protection of patients” to “not necessary to protect patients” on lines
16-17. The list in subdivision (e) is now set out by a colon and
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semicolons as compared to the separation of the listed items by
commas in the Interim Rule.

Rule 2015. Duty to Keep Records, Make Reports, and
Give Notice of Case or Change of Status

(a) TRUSTEE OR DEBTOR IN POSSESSION. A
trustee or debtor in possession shall;

(1) 1in a chapter 7 liquidation case and, if the court
directs, in a chapter 11 reorganization case tile and transmit
to the United States trustee a complete inventory of the
property of the debtor within 30 days after qualifying as a
trustee or debtor in possession, unless such an inventory has
already been filed;

(2) keep a record of receipts and the disposition of
money and property received;

(3) file the reports and summaries required by
§ 704(8) of the Code which shall include a statement, if

payments are made to employees, of the amounts of
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deductions for all taxes required to be withheld or paid for
and in behalf of employees and the place where these amounts
are deposited;

(4) as soon as possible after the commencement of the
case, give notice of the case to every entity known to be
holding money or property subject to withdrawal or order of
the debtor, including every bank, savings or building and loan
association, public utility company, and landlord with whom
the debtor has a deposit, and to every insurance company
which has issued a policy having a cash surrender value
payable to the debtor, except that a notice need not be given
to any entity who has knowledge or has previously been
notified of the case;

(5) in a chapter 11 reorganization case, on or before
the last day of the month after each calendar quarter during

which there is a duty to pay fees under 28 U.S.C.
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§ 1930(a)(6), file and transmit to the United States trustee a
statement of any disbursements made during that quarter and
of any fees payable under 28 U.S.C. § 1930 (a)(6) for that
quarter; and

(6) in a chapter 11 small business case. unless the

court, for cause, sets another reporting interval, file and

transmit to the United States trustee for each calendar month

after the order for relief, on the appropriate Official Form, the

report required by § 308. If the order for relief is within the

first 15 days of a calendar month, a report shall be filed for

the portion of the month that follows the order for relief. If

the order for relief is after the 15" day of a calendar month,

the period for the remainder of the month shall be included in

the report for the next calendar month. Each report shall be

filed no later than 20 days after the last day of the calendar

month following the month covered by the report. The
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obligation to file reports under this subparagraph terminates

on the effective date of the plan, or conversion or dismissal of

the case.

* % % % %k

(d) FOREIGN REPRESENTATIVE. In acase in which

the court has granted recognition of a foreign proceeding

under chapter 15, the foreign representative shall file any

notice required under § 1518 of the Code within 15 days after

the date when the representative becomes aware of the

subsequent information.

td) (e) TRANSMISSION OF REPORTS. Inachapter 11
case the court may direct that copies or summaries of annual
reports and copies or summaries of other reports shall be
mailed to the creditors, equity security holders, and indenture
trustees. The court may also direct the publication of

summaries of any such reports. A copy of every report or
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62 summary mailed or published pursuant to this subdivision
63 shall be transmitted to the United States trustee.
COMMITTEE NOTE

Subparagraph (a)(6) implements § 308 of the Code, added by
the 2005 amendments. That section requires small business chapter
11 debtors to file periodic financial and operating reports, and the rule
sets the time for filing those reports and requires the use of an Official
Form for the report. The obligation to file reports under this rule does
not relieve the trustee or debtor of any other obligations to provide
information or documents to the United States trustee.

The rule also is amended to fix the time for the filing of
notices under § 1519, added to the Code in 2005. Former subdivision
(d) is renumbered as subdivision (¢).

Other changes are stylistic.
INTERIM RULES COMPARISON:

Subparagraph (a)(6) was not included in the Interim Rule. It
is added to implement a provision of the 2005 Act, but that provision
explicitly directed that it would not become effective until the proper
rules and form were adopted under the Rules Enabling Act process.
Therefore, this subdivision was not included in the Interim Rule. The
remainder of the rule is unchanged from the Interim Rule.
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Rule 2015.1. Patient Care Ombudsman

(a) REPORTS. Unless the court orders otherwise, a

patient care ombudsman, at least 10 days before making a

report under § 333(b)(2) of the Code, shall give notice that the

report will be made to the court. The notice shall be

transmitted to the United States trustee, posted conspicuously

at the health care facility that is the subject of the report, and

served on: the debtor; the trustee: all patients: and any

committee elected under § 705 or appointed under § 1102 of

the Code or its authorized agent, or, if the case is a chapter 9

municipality case or a chapter 11 reorganization case and no

committee of unsecured creditors has been appointed under

§ 1102, on the creditors included on the list filed under Rule

1007(d); and such other entities as the court may direct. The

notice shall state the date and time when the report will be

made, the manner in which the report will be made, and. if the
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report is in writing, the name. address, telephone number,

email address, and website, if any, of the person from whom

a copy of the report may be obtained at the debtor’s expense.

(b) AUTHORIZATIONTO REVIEW CONFIDENTIAL

PATIENT RECORDS. A motion by a health care

ombudsman under § 333(c) to review confidential patient

records shall be governed by Rule 9014, served on the patient

and any family member or other contact person whose name

and address has been given to the trustee or the debtor for the

purpose of providing information regarding the patient’s

health care, and transmitted to the United States trustee

subject to applicable nonbankruptcy law relating to patient

privacy. Unless the court orders otherwise, a hearing on the

motion may not be commenced earlier than 15 days after

service of the motion.
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COMMITTEE NOTE

This rule is new and implements § 333 of the Code, added by
the 2005 amendments. Subdivision (a) is designed to give parties in
interest, including patients or their representatives, sufficient notice
so that they will be able to review written reports or attend hearings
at which reports are made. The rule permits a notice to relate to a
single report or to periodic reports to be given during the case. For
example, the ombudsman may give notice that reports will be made
at specified intervals or dates during the case.

Subdivision (a) of the rule also requires that the notice be
posted conspicuously at the health care facility in a place where it will
be seen by patients and their families or others visiting the patients.
This may require posting in common areas and patient rooms within
the facility. Because health care facilities and the patients they serve
can vary greatly, the locations of the posted notice should be tailored
to the specific facility that is the subject of the report.

Subdivision (b) requires the ombudsman to notify the patient
and the United States trustee that the ombudsman is seeking access
to confidential patient records so that they will be able to appear and
be heard on the matter. This procedure should assist the court in
reaching its decision both as to access to the records and appropriate
restrictions on that access to ensure continued confidentiality.
Notices given under this rule are subject to the provisions of
applicable federal and state law that relate to the protection of
patients’ privacy, such as the Health Insurance Portability and
Accountability Act of 1996, Pub. L. No. 104-191 (HIPAA).
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INTERIM RULES COMPARISON:

There are minor stylistic changes to this rule. In subdivision
(a), the list of entities to be served is set off by a colon and
semicolons rather than commas as in the Interim Rule. The last
sentence of subdivision (b) is rewritten to clarify the limitation on the
commencement of a hearing.

Rule 2015.2. Transfer of Patient in Health Care Business
Case

Unless the court orders otherwise, 1f the debtor is a health

care business, the trustee may not transfer a patient to another

health care business under § 704(a)(12) of the Code unless the

trustee gives at least 10 days’ notice of the transfer to the

patient care ombudsman, if any. the patient, and any family

member or other contact person whose name and address has

been given to the trustee or the debtor for the purpose of

providing information regarding the patient’s health care.

Thenotice is subject to applicable nonbankruptcy law relating

to patient privacy.
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COMMITTEE NOTE

This rule is new. Section 704(a)(12), added to the Code by
the 2005 amendments, authorizes the trustee to relocate patients when
a health care business debtor’s facility is in the process of being
closed. The Code permits the trustee to take this action without the
need for any court order, but the notice required by this rule will
enable a patient care ombudsman appointed under § 333, or a patient
who contends that the trustee’s actions violate § 704(a)(12), to have
those issues resolved before the patient is transferred.

This rule also permits the court to enter an order dispensing
with or altering the notice requirement in proper circumstances. For
example, a facility could be closed immediately, or very quickly, such
that 10 days’ notice would not be possible in some instances. In that
event, the court may shorten the time required for notice.

Notices given under this rule are subject to the provisions of
applicable federal and state laws that relate to the protection of
patients’ privacy, such as the Health Insurance Portability and
Accountability Act of 1996, Pub. L. No. 104-191 (HIPAA).
INTERIM RULES COMPARISON:

The rule is rewritten in lines 5-7 to clarify the identities of
persons to whom notices must be sent.
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Rule 2015.3 Reports of Financial Information on
Entities in Which a Chapter 11 Estate Holds a Controlling
or Substantial Interest.

(a) REPORTING REQUIREMENT. In a chapter 11

case, the trustee or debtor in possession shall file periodic

financial reports of the value, operations, and profitability of

each entity that is not a publicly traded corporation or a debtor

in a case under title 11. and in which the estate holds a

substantial or controlling interest. The reports shall be

prepared as prescribed by the appropriate Official Form. and

shall be based upon the most recent information reasonably

available to the trustee or debtor in possession.

(b) TIME FOR FILING: SERVICE. The first report

required by this rule shall be filed no later than five days

before the first date set for the meeting of creditors under

§ 341 of the Code. Subsequent reports shall be filed no less

frequently than every six months thereafter, until the effective
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date of a plan or the case is dismissed or converted. Copies

of the report shall be served on the United States trustee. any

committee appointed under § 1102 of the Code, and any other

party in interest that has filed a request therefor.

(c) PRESUMPTION OF SUBSTANTIAL OR

CONTROLLING INTEREST:; JUDICIAL

DETERMINATION. For purposes of this rule, an entity of

which the estate controls or owns at least a 20 percent interest

shall be presumed to be an entity in which the estate has a

substantial or controlling interest. An entity in which the

estate controls or owns less than a 20 percent interest shall be

presumed not to be an entity in which the estate has a

substantial or controlling interest. Upon motion, the entity,

any holder of an interest therein, the United States trustee, or

any other party in interest may seek to rebut either

presumption, and the court shall, after notice and a hearing,
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determine whether the estate’s interest in the entity is

substantial or controlling.

(d) MODIFICATION OF REPORTING

REQUIREMENT. The court may. after notice and a hearing,

vary the reporting requirement established by subdivision (a)

of this rule for cause, including that the trustee or debtor in

possession is not able. after a good faith effort. to comply

with the reporting requirement, or that the information

required by subdivision (a) is publicly available.

(e) NOTICE AND PROTECTIVE ORDERS. No later

than 20 days before filing the first report required by this rule,

the trustee or debtor in possession shall send notice to the

entity in which the estate has a substantial or controlling

interest, and to all holders — known to the trustee or debtor in

possession — of an interest in that entity, that the trustee or

debtor in possession expects to file and serve financial
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information relating to the entity in accordance with this rule.

The entity in which the estate has a substantial or controlling

interest, or a person holding an interest in that entity, may

request protection of the information under § 107 of the Code.

(f) EFFECT OF REQUEST. Unless the court orders

otherwise, the pendency of a request under subdivisions (c),

(d), or (e) of this rule shall not alter or stay the requirements

of subdivision (a).

COMMITTEE NOTE

This rule implements § 419 of the Bankruptcy Abuse

Prevention and Consumer Protection Act of 2005, Pub. L. No. 109-8.
Reports are to be made on the appropriate Official Form. While
§ 419 places the obligation to report upon the “debtor,” this rule
extends the obligation to include cases in which a trustee has been
appointed. The court can order that the reports not be filed in
appropriate circumstances, such as when the information that would

be included in these reports is already available to interested parties.

INTERIM RULES COMPARISON:

This rule is new and was not included in the Interim Rules.

It is added to implement a provision of the 2005 Act, but that
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provision explicitly directed that it would not become effective until
the proper rules and form were adopted under the Rules Enabling Act
process. Therefore, this subdivision was not included in the Interim
Rules.

Rule 3002. Filing Proof of Claim or Interest
% ok %k % %k
(c) TIME FOR FILING. In a chapter 7 liquidation,
chapter 12 family farmer’s debt adjustment, or chapter 13
individual’s debt adjustment case, a proof of claim is timely
filed if it is filed not later than 90 days after the first date set
for the meeting of creditors called under § 341(a) of the Code,
except as follows:
(1) A proof of claim filed by a governmental unit,

other than for a claim resulting from a tax return filed under

§ 1308, is timely filed ifit is filed not later than 180 days after
the date of the order for relief. On motion of a governmental

unit filed before the expiration of such period and for cause
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shown, the court may extend the time for—fiingof to file a

claim by the governmental unit. A proof of claim filed by a

governmental unit for a claim resulting from a tax return filed

under § 1308 is timely filed if it is filed not later than 180

days after the date of the order for relief or 60 days after the

tax return was filed, whichever is later.

¥ %k 3k ok %

(5) If notice of insufficient assets to pay a dividend
was given to creditors pursuant-to under Rule 2002(e), and
subsequently the trustee notifies the court that payment of a
dividend appears possible, the clerk shall notify give at least

90 days’ notice by mail to the creditors of that fact and that

theymay-fite of the date by which proofs of claim within96

days-afterthemailing-of thenotice must be filed.

(6) If notice of the time to file a proof of claim has

been mailed to a creditor at a foreign address, on motion filed

140



29

30

31

32

33

FEDERAL RULES OF BANKRUPTCY PROCEDURE

by the creditor before or after the expiration of the time. the

court may extend the time by not more than 60 days if the

court finds that the notice was insufficient under the

circumstances to give the creditor a reasonable time to file a

proof of claim.

COMMITTEE NOTE

Subdivision (c)(1) is amended to provide additional time for
governmental units to file a proof of claim for tax obligations with
respect to tax returns filed during the pendency of a chapter 13 case.
This implements § 1308, added by the 2005 amendments, which
requires that chapter 13 debtors file tax returns during the pendency
of the case, and imposes bankruptcy-related consequences if debtors
fail to do so.

Subdivision (c)(5) of the rule is amended to set a new period
for providing notice to creditors that they may file a proof of claim in
a case in which they were previously informed that there was no need
to file a claim. Under Rule 2002(e), if it appears that there will be no
distribution to creditors, the creditors are notified of this fact and are
informed that if assets are later discovered and a distribution is likely,
that a new notice will be given to the creditors. This second notice is
prescribed by Rule 3002(c)(5). The rule is amended to direct the
clerk to give at least 90 days’ notice of the time within which
creditors may file a proof of claim. Setting the deadline in this
manner allows the notices being sent to creditors to be more accurate
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regarding the deadline than was possible under the prior rule. The
rule previously began the 90 day notice period from the time of the
mailing of the notice, a date that could vary and generally would not
even be known to the creditor. Under the amended rule, the notice
will identify a specific bar date for filing proofs of claim thereby
being more helpful to the creditors.

Subdivision (c)(6) is added to give the court discretion to
extend the time for filing a proof of claim for a creditor who received
notice of the time to file the claim at a foreign address, if the court
finds that the notice was not sufficient, under the particular
circumstances, to give the foreign creditor a reasonable time to file a
proof of claim. This amendment is designed to comply with
§ 1514(d), added to the Code by the 2005 amendments, and requires
that the rules and orders of the court provide such additional time as
is reasonable under the circumstances for foreign creditors to file
claims in cases under all chapters of the Code.

Other changes are stylistic.
INTERIM RULES COMPARISON:

The word “insufficient” in subdivision (c)(6) was
substituted for the words “not sufficient” in the Interim Rule. The
change to subdivision (c)(5) was not included in the Interim Rule. It
was made in response to problems identified with the prior version of
the rule.
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Rule 3003. Filing Proof of Claim or Equity Security
Interest in Chapter 9 Municipality or Chapter 11
Reorganization Cases

* % ok ok ok

(c) FILING PROOF OF CLAIM.

(1) Who May File. Any creditor or indenture trustee
may file a proof of claim within the time prescribed by
subdivision (¢)(3) of this rule.

(2) Who Must File. Any creditor or equity security
holder whose claim or interest is not scheduled or scheduled
as disputed, contingent, or unliquidated shall file a proof of
claim or interest within the time prescribed by subdivision
(c)(3) of this rule; any creditor who fails to do so shall not be
treated as a creditor with respect to such claim for the

purposes of voting and distribution.
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(3) Time for Filing. The court shall fix and for cause
shown may extend the time within which proofs of claim or
interest may be filed. Notwithstanding the expiration of such
time, a proof of claim may be filed to the extent and under the
conditions stated in Rule 3002(c)}(2), (c)(3), and (c)(4). and
(c)(6).

(4) Effect of Filing Claim or Interest. A proof of
claim or interest executed and filed in accordance with this
subdivision shall supersede any scheduling of that claim or
interest pursuant to § 521(a)(1) of the Code.

(5) Filing by Indenture Trustee. Anindenture trustee
may file a claim on behalf of all known or unknown holders
of securities issued pursuant to the trust instrument under

which it is trustee.

* ok %k ok ok
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COMMITTEE NOTE
Subdivision (c)(3) is amended to implement § 1514(d) of the
Code, which was added by the 2005 amendments. It makes the new
Rule 3002(¢c)(6) applicable in chapter 9 and chapter 11 cases. This
change was necessary so that creditors with foreign addresses can be

provided such additional time as is reasonable under the
circumstances to file proofs of claims.

INTERIM RULES COMPARISON:
No change from the Interim Rule.
Rule 3016. Filing of Plan and Disclosure Statement in a

Chapter 9 Municipality or Chapter 11 Reorganization
Case

¥ ok & k ok

(b) DISCLOSURE STATEMENT. In a chapter 9 or 11
case, a disclosure statement under § 1125 of the Code or
evidence showing compliance with § 1126(b) oftheCode
shall be filed with the plan or within a time fixed by the court,

6 unless the plan is intended to provide adequate information

under § 1125()(1). If the plan is intended to provide
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adequate information under § 1125(H)(1), it shall be so

designated and Rule 3017.1 shall apply as if the plan is a

disclosure statement.

* & ok ok ok

(d) STANDARD FORM SMALL BUSINESS

DISCLOSURE STATEMENT AND PLAN. In a small

business case, the court may approve a disclosure statement

and may confirm a plan that conform substantially to the

appropriate Official Forms or other standard forms approved

by the court.

COMMITTEE NOTE

Subdivision (b) is amended to recognize that, in 2005,

§ 1125(f)(1) was added to the Code to provide that the plan proponent
in a small business case need not file a disclosure statement if the
plan itself includes adequate information and the court finds that a
separate disclosure statement is unnecessary. If the plan is intended
to provide adequate information in a small business case, it may be
conditionally approved as a disclosure statement under Rule 3017.1
and is subject to all other rules applicable to disclosure statements in
small business cases.
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Subdivision (d) is added to the rule to implement § 433 of the
Bankruptcy Abuse Prevention and Consumer Protection Act of 2005
which requires the promulgation of Official Forms for plans and
disclosure statements in small business cases. Section 1125(f)(2) of
the Code provides that the court may approve a disclosure statement
submitted on the appropriate Official Form or on a standard form
approved by the court. The rule takes no position on whether a court
may require a local standard form disclosure statement or plan of
reorganization in lieu of the Official Forms.

Other changes are stylistic.
INTERIM RULES COMPARISON:

The only change in the Interim Rule is the addition of
subdivision (d). It implements a provision of the 2005 Act that does

not become effective until the applicable rules and Official Forms
become effective under the Rules Enabling Act.

Rule 3017.1. Court Consideration of Disclosure
Statement in a Small Business Case

(a) CONDITIONAL APPROVAL OF DISCLOSURE
STATEMENT. Hf-thedebtorts In a small business case and
mrachaptert—ease, the court may, on application of the plan

147



10

11

12

13

14

15

16

17

FEDERAL RULES OF BANKRUPTCY PROCEDURE

proponent or on its own initiative, conditionally approve a

disclosure statement filed in accordance with Rule 3016¢b).
On or before conditional approval of the disclosure statement,
the court shall:

(1) fix a time within which the holders of claims and
interests may accept or reject the plan;

(2) fix a time for filing objections to the disclosure
statement;

(3) fix a date for the hearing on final approval of the
disclosure statement to be held if a timely objection is filed;
and

(4) tix a date for the hearing on confirmation.

* oKk *
COMMITTEE NOTE

Section 101 ofthe Code, as amended in 2005, defines a “small

business case” and “small business debtor,” and eliminates any need
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to elect that status. Therefore, the reference in the rule to an election
is deleted.

As provided in the amendment to Rule 3016(b), a plan
intended to provide adequate information in a small business case
under § 1125(f)(1) may be conditionally approved and is otherwise
treated as a disclosure statement under this rule.

INTERIM RULES COMPARISON:
No change from the Interim Rule.
Rule 3019. Modification of Accepted Plan Before or After
Confirmation in a Chapter 9 Municipality or Chapter 11

Reorganization Case

(a) MODIFICATION OF PILAN BEFORE

CONFIRMATION. In a chapter 9 or chapter 11 case, after a

plan has been accepted and before its confirmation, the
proponent may file a modification of the plan. If the court
finds after hearing on notice to the trustee, any committee
appointed under the Code, and any other entity designated by

the court that the proposed modification does not adversely
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change the treatment of the claim of any creditor or the
interest of any equity security holder who has not accepted in
writing the modification, it shall be deemed accepted by all
creditors and equity security holders who have previously
accepted the plan.

(b) MODIFICATION _OF PLAN AFTER

CONFIRMATION IN INDIVIDUAL DEBTOR CASE. Ifthe

debtor is an individual, a request to modify the plan under

§ 1127(e) of the Code shall identify the proponent and shall

be filed together with the proposed modification. The clerk,

or some other person as the court may direct, shall give the

debtor, the trustee, and all creditors not less than 20 days’

notice by mail of the time fixed to file objections and, if an

objection is filed. the hearing to consider the proposed

modification, unless the court orders otherwise with respect

to creditors who are not affected by the proposed
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modification. A copv of the notice shall be transmitted to the

United States trustee, together with a copy of the proposed

modification. Any objection to the proposed modification

shall be filed and served on the debtor. the proponent of the

modification, the trustee, and any other entity designated by

the court, and shall be transmitted to the United States trustee.

An objection to a proposed modification is soverned by Rule

9014.
COMMITTEE NOTE

Section 1127 ofthe Code, amended by the 2005 amendments,
provides for modification of a confirmed plan in a chapter 11 case of
an individual debtor. The rule is amended to establish the procedure
for filing and objecting to a proposed modification of a confirmed
plan.
INTERIM RULES COMPARISON:

Headings were inserted for the subdivisions of the rule, but no
other changes were made from the Interim Rule.
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Rule 4002. Duties of Debtor

(a) INGENERAL. Inaddition to performing other duties

prescribed by the Code and rules, the debtor shall;

(1) attend and submit to an examination at the times
ordered by the court;

(2) attend the hearing on a complaint objecting to
discharge and testify, if called as a witness;

(3) inform the trustee immediately in writing as to the
location of real property in which the debtor has an interest
and the name and address of every person holding money or
property subject to the debtor’s withdrawal or order if a
schedule of property has not yet been filed pursuant to Rule
1007;

(4) cooperate with the trustee in the preparation of an
inventory, the examination of proofs of claim, and the

administration of the estate; and
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(5) file a statement of any change of the debtor’s
address.

(b) INDIVIDUAL DEBTOR’S DUTY TO PROVIDE

DOCUMENTATION.

(1) Personal Identification. Every individual debtor

shall bring to the meeting of creditors under § 341:

(A) a picture identification issued by a

governmental unit, or other personal identifying information

that establishes the debtor’s identity; and

(B) evidence of social-security number(s), or a

written statement that such documentation does not exist.

(2) Financial Information. Every individual debtor

shall bring to the meeting of creditors under § 341, and make

available to the trustee, the following documents or copies of

them. or provide a written statement that the documentation

does not exist or is not in the debtor’s possession:
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(A) evidence of current income such as the most

recent payment advice;

(B) unless the trustee or the United States trustee

instructs otherwise, statements for each of the d