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TO: Hon. David F. Levi, Chair
Standing Committee on Rules of Practice and Procedure

FROM: Hon. Thomas S. Zilly, Chair
Adyvisory Committee on Bankruptcy Rules

DATE: May 8, 2007
RE: Report of the Advisory Committee on Bankruptcy Rules
L INTRODUCTION

The Advisory Committee on Bankruptcy Rules met on March 29-30, 2007, at Marco
Island, Florida. The Committee considered a number of issues as more fully set out in the draft
of the minutes of that meeting which are attached to this report. Subsequent to the meeting, the
Committee voted on a number of issues that had been deferred at the meeting or needed to be
clarified as a result of the formal meeting.

As a result of the meeting and other subsequent action, the Advisory Committee
recommends a series of action items to the Standing Committee. First, the Committee
recommends that the Standing Committee approve amendments to 32 rules and seven new rules,
published for comment in August 2006. The Advisory Committee received 60 comments on the
published rules and forms and reviewed 38 additional comments on the Interim Rules and Forms.
After considering the comments, the Committee recommends approval of 25 amended rules and
four new rules as published. The Committee recommends approval of seven amended rules
(Rules 1007, 2002, 3002, 3019, 4003, 5003, and 9006), and three new Rules (new Rules 2015.1,
2015.3, and 6011) as revised as a result of the comments and further study. In the Committee’s
view, none of the changes requires republication.

-Second, the Committee recommends approval of minor technical changes to four rules
that are necessary as a result of the restyled Civil Rules. We do not believe these rule changes
will require publication. Third, the Committee recommends for publication amendments to four
rules (including Rule 9006(a), the Time Template Rule) and two new rules. Fourth, the
Committee recommends for publication amendments to the deadlines set out in 39 rules in
connection with the Time Computation Template Project.

Fifth, the Committee recommends approval of 18 amended Official Forms, four new
Official Forms, and the combination of Official Forms 19A and 19B. The Committee
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recommends approval of six Official Forms and two new Official Forms as published in August
2006. Twelve Official Forms (Forms 1, 4, 6, 7, 9, 10, 22A, 22B, 22C, 23, and 24, and Exhibit D
to Official Form 1) and two new Official Forms (Forms 25A and 25C) were changed after
publication, and Official Forms 19A and 19B were combined, as a result of the comments and
further study. The Committee recommends that these forms be approved by the Standing
Committee and submitted to the Judicial Conference without further publication. And, sixth, the
Committee recommends for publication a proposed amendment to Official Form 8 and new
Official Form 27 as outlined in this report.

As a result of the Bankruptcy Abuse Prevention and Consumer Protection Act of 2005
(the “2005 Act”) Interim Rules were prepared by this Committee, approved by the Standing
Committee, and adopted by standing order in every district in the United States. Time did not
allow for publication of these Interim Rules before the October 17, 2005 effective date to the
2005 Act. The Interim Rules comprise the bulk of the package of new rules and rule
amendments published in August 2006, which are now being recommended for final approval.

Our report to the Standing Committee dated May 24, 2006 (Revised June 30, 2006)
included a statement as to whether each rule (ultimately published in August 2006) was
previously approved as an Interim Rule, and the changes and reasons for any change to the
Interim Rules. This report provides an explanation of changes being recommended to the
published rules.

Similarly, the 2005 Act required amendments to, or creation of, many new Official
Forms. These amendments and additions were recommended to the Judicial Conference and
approved by it in August and October 2005. These Official Forms, as modified, were also
published for comment in August 2006. The Committee report in the Spring of 2006 also
explained the proposed changes to the Official Forms and the reasons for the proposed changes.
This report outlines changes to the published Official Forms that the Committee recommends for
final adoption without further publication.

In August 2006, proposed amendments to 32 Bankruptcy Rules, eight new rules,
amendments to 21 Official Forms, and four new Official Forms were published for comment.
All written comments were due by February 15, 2007. No party requested to testify at the public
hearings scheduled for January 22, 2007, and the hearing was cancelled. However, the
Committee reviewed the 60 written comments received on the published rules and forms and the
38 comments received on the Interim Rules and Forms. Copies of the comments are available on
the Federal Rulemaking page of the Judiciary’s website at:

http://www.uscourts.gov/rules/2006_Bankruptcy Rules_Comments_Chart.htm and
http://www.uscourts.gov/rules/BK%20Interim%20Rules%20Forms.htm.

The Advisory Committee held numerous subcommittee telephone call meetings to
discuss all the comments at great length. Since publication, I estimate a total of 20 subcommittee
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meetings lasting two to three hours were held to carefully analyze the comments. In addition,
separate additional memorandums were prepared by the Reporter and other members of the
Committee outlining the Recommendations of the various subcommittees. At the meeting of the
full Advisory Committee in March 2007, the Committee carefully considered all the public
comments, the recommendations of the subcommittees, and the views of the entire Advisory
Committee. The Committee now provides the Standing Committee with its recommendations.
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II. ACTION ITEMS

A. Proposed Amendments to Bankruptcy Rules 1005, 1006, 1007, 1009. 1010, 1011, 1015,
1017, 1019, 1020, 2002, 2003, 2007.1, 2015, 3002, 3003, 3016, 3017.1, 3019, 4002, 4003, 4004,
4006, 4007, 4008, 5001, 5003, 6004, 8001, 8003, 9006, and 9009, and new Rules 1021, 2007.2,
2015.1,2015.2, 2015.3, 5008, and 6011 Submitted for Final Approval by the Standing Committee

and Submission to the Judicial Conference:

The Advisory Committee recommends that the Standing Committee approve the
following proposed amendments to the Bankruptcy Rules and Official Forms and submit them
to the Judicial Conference.

1. Public Comment and Hearing

The proposed amendments were published for comment in August 2006. A public
hearing on the proposed amendments was scheduled for January 22, 2007, but there were no
requests to appear at the hearing. The comments are summarized below immediately
following each of the rules to which the comment relates. The Advisory Committee
reviewed these comments and approved the amendments to the rules either as published or
with changes that are described in the Changes Made After Publication section of this report.

2. Synopsis of Proposed Amendments

(a) Rule 1005 (conforming) contains an amendment to require the disclosure of
all names used by the debtor in the past eight years to implement the
provision of the Bankruptcy Abuse Prevention and Consumer Protection Act
0f 2005 (the Act) that extends the time between discharges from six to eight
years. The rule is also amended to include an individual debtor’s tax
identification number among the information that must be limited to protect
the debtor’s privacy.

(b) Rule 1006 is amended to implement the provisions in the Act that, for the
first time on a nationwide basis, authorize the courts to waive the payment of
filing fees by debtors. The amendment directs the debtor to use the Official
Form for requesting a fee waiver. The amendment also permits the court to
allow the payment of the filing fee in installments even if the debtor has made
a payment to an attorney in connection with the case.

() Rule 1007 (conforming) is amended to reflect the expanded obligations of
debtors to file a variety of documents and materials by the Act. The
amendments address the filing of current monthly income statements and
other forms to implement the means test imposed by the 2005 bankruptcy
reform legislation. There are also changes to require debtors to file additional
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materials such as payment advices and education income retirement accounts,
as well as certificates for the completion of credit counseling and financial
management programs mandated by the legislation. The ruleis also amended
to recognize the limitation on the extension of the time to file schedules and
statements when the debtor is a small business debtor. Section 1116(3),
added to the Bankruptcy Code by the Act in 2005, establishes a specific
standard for the courts to apply in the event that the debtor in possession or
the trustee seeks an extension for the filing of these forms for a period beyond
30 days after the order for relief. Finally, the rule is amended to require that
any entity filing a petition for recognition to commence a case under chapter
15 of the Code file a list of entities with whom the debtor is engaged in
litigation in the United States. This chapter was added to the Code by the
Act. The recognition of a foreign proceeding makes § 362 of the Code
operative in the case, so the amendment to the rule requires the entity filing
a petition for recognition to file a list of parties to pending litigation with the
debtor. These entities can them be notified prior to the imposition of the
automatic stay that the petitioner has sought relief under chapter 15.

Rule 1009 (technical) is amended to correct a cross reference to the
Bankruptcy Code due to the restructuring of § 521 of the Code by the Act.

Rule 1010 (conforming) is amended to implement the changes to the
Bankruptcy Code made by the Act. It repealed § 304 of the Code and
replaced it with chapter 15 governing both ancillary and cross-border cases.
Under that chapter, a foreign representative commences a case by filing a
petition for recognition of a pending foreign proceeding. This amendment
requires service of the summons and petition on the debtor and any entity
against whom the representative is seeking provisional relief. The rule also
provides that the court may direct that service be made on additional entities
as appropriate.

Rule 1011 (technical) is amended to reflect the 2005 enactment of the Act
which repealed § 304 of the Code and added chapter 15 to the Code. Section
304 covered cases “ancillary to foreign proceedings”, while chapter 15 of the
Code governs cross-border insolvencies and introduces the concept of a
petition for recognition of a foreign proceeding. The amendment implements
this new terminology.

Rule 1015 (technical) is amended to change the cross references in the Rule

to conform to the renumbered subsections of the provision of the Bankruptcy
Code as amended by the 2005 Act.
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Rule 1017 (conforming) is amended to implement the amendments to §
707(b) of the Code by the Act that permit parties in interest to move to
dismiss the chapter 7 case of an individual whose debts are primarily
consumer debts as abusive. The amendments to subdivision (€) of the rule
preserve the time limits already in place for § 707 motions. The rule also
requires that a motion filed under § 707(b)(3) state with particularity the
circumstances that present the alleged abuse.

Rule 1019 (conforming) is amended because the Act is likely to lead to more
conversions of cases to and from chapters 7 and 13. The amendments
preserve deadlines for motions to dismiss a case under § 707(b) upon
conversion of a case from chapter 13 to chapter 7.

Rule 1020 is essentially a new rule that reflects the change in the definition
of a small business debtor made by the Act. The former rule is deleted, and
the new rule provides a procedure for informing the parties, the United States
trustee, and the court of whether the debtor is a small business debtor. It also
provides procedures for bringing to the court disputes regarding the proper
characterization of the debtor. Because it is important to resolve such disputes
early in the case, a time limit for objecting to the debtor’s self-designation is
imposed. Rule 9006(b)(1), which governs enlargement of time, is applicable
to the time limits set forth in this rule. Subdivision ( ¢), which relates the
presence and activity of a committee of unsecured creditors, is designed to be
consistent with the Code’s definition of “small business debtor.”

Rule 1021 is new. It is added to the rules to implement § 101(27A) of the
Code, added by the Act in 2005. That section defines health care businesses,
and the rule authorizes parties in interest to seek an order identifying a debtor
as a health care business. The debtor, in a voluntary case and the petitioning
creditors in an involuntary case will make the health care business
identification on the petition. If a party in interest disagrees with the
determination by the debtor or petitioning creditors that the debtor is not a
health care business, the party can move for an order designating the debtor
as a health care business.

Rule 2002 (conforming and otherwise) is amended to reflect the 2005
revisions to § 704 of the Bankruptcy Code in the Act requiring the court to
provide a copy to all creditors of a statement by the United States trustee as
to whether the debtor’s case would be presumed to be an abuse under §
707(b) not later than five days after receiving it.

The rule is also amended in several respects to implement amendments made
to the business provisions of the Bankruptcy Code by the Act. Subdivision
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(b) is amended to require that notice of a hearing on the approval of a plan to
serve as a disclosure statement be given in a small business case in chapter
11. Subdivision (p)(1) is added to the rule to give the court flexibility to
direct that notice by other means shall supplement notice by mail, or to
enlarge the notice period, for creditors with foreign addresses now required
by § 1514(d) of the Code. This portion of the rule recognizes that the court
has discretion to establish procedures to determine, on its own initiative,
whether relief under subdivision (p) is appropriate, but that the court is not
required to establish such procedures and may decide to act only on request
of a party in interest. Subdivision (p)(2) is added to the rule to grant creditors
with a foreign address to which notices are mailed at least 30 days notice of
the time within which to file proofs of claims if notice is mailed to the foreign
address, unless the court orders otherwise. If cause exists, such as likely
delays in the delivery of notices in particular locations, the court may extend
the notice period for creditors with foreign addresses. The court also may
shorten the additional notice time if circumstances so warrant.

Finally, Rule 2002 is amended to implement the provisions of chapter 15 of
the Bankruptcy Code. Subdivision (q) is added to the rule to require that
notice be given to the debtor and entities against whom provisional relief is
sought of a hearing on a petition for recognition of a foreign proceeding.
There is no need at this stage of the proceedings to provide notice to all
creditors. Ifthe foreign representative should take action to commence a case
under another chapter of the Code, the rules governing those proceedings will
operate to provide that notice is given to all creditors.

Rule 2003 (technical) is amended to implement the Act’s amendment to §
341(e) of the Bankruptcy Code. The amendment to the rule authorizes the
court, on request of a party in interest and after notice and a hearing, to order
that a meeting of creditors not be convened if the debtor had solicited
acceptances of a plan prior to the commencement of the case. The amended
rule recognizes that a meeting of creditors may not be held in those cases.

Rule 2007.1 (conforming) is amended to reflect the change in the manner of
the election and appointment of trustees in chapter 11 cases. The 2005

amendments to the Bankruptcy Code reduce somewhat the role of the United
States trustee in the appointment process, so the amendments to Rule 2007.1

limit that role and require the elected trustee to file an affidavit setting forth
information regarding that person’s connections with creditors and others
with an interest in the case.

Rule 2007.2 (conforming) is new. It is added to the rules to govern the
appointment of a health care ombudsman in the first 30 days of all health care
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business cases unless the court finds that the appointment is not necessary for
the protection of patients. This is a new obligation created by § 333 of the
Code added by the Act in 2005. The rule recognizes this obligation and
provides that any party in interest that believes that the appointment of a
health care ombudsman is unnecessary in the case must file its objection to
the appointment within the first twenty days of the case. That entity also
must notify other interested parties that the objection has been filed. The
court will then consider the objection and determine whether to order the
United States trustee to make the appointment. In the absence of any timely
objections, the court will enter an order directing the United States trustee to
appoint the ombudsman. The rule also permits parties in interest to file
motions either to appoint or terminate the appointment of these ombudsmen,
and it sets forth the procedure for approving the appointment.

Rule 2015 (conforming) is amended by inserting a new subdivision (d) to
implement the 2005 enactment of § 1518 of the Code as a part of the Act.
That section directs the foreign representative to make reports to the court,
and the rule sets the time for the filing of those reports. Former subdivision
(d) is renumbered as subdivision (€).

Rule 2015.1 is new. It is added to implement § 333(b) and (c) added to the
Code in 2005 by the Act. The rule requires ten days notice of reports to be
made by the health care ombudsman and sets out the entities to whom the
notice must be given. The rule permits the notice to relate to a single report
or to periodic reports to be given throughout the course of the case. That is,
the notice may serve as notice of all reports to be given by the ombudsman
at specified intervals during the case. Interested parties will then be able to
review the written reports or attend the hearings at which oral reports might
be given. The Rule also implements § 333(c)(1) added to the Code in 2005
by the Act. The statute requires court approval of the ombudsman’s review
ofthe patient records with the imposition of appropriate restrictions to protect
the confidentiality of the records. The rule requires the ombudsman to notify
the United States trustee, the patient, and any family member or contact
person whose name and address have been given to the trustee or the debtor
that the ombudsman is seeking access to otherwise confidential patient
records. This provides an opportunity for the patient and United States
trustee to appear and be heard on the matter and should assist the court in
reaching its decision both as to access to the records and appropriate
restrictions on that access to ensure continued confidentiality. A notice given
under the rule is expressly made subject to applicable nonbankruptcy laws
governing patient privacy.
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Rule 2015.2 (conforming) is new. It is added to implement § 704(a)(12)
which was added to the Code in 2005 by the Act. That section authorizes the
trustee to relocate patients when a health care business debtor’s facility is
being closed. The statute permits the trustee to take this action without the
need for any order from the court, but the notice required by this rule will
enable patients who contend that the trustee’s actions violate § 704(a)(12) to
have those issues resolved. A notice given under the rule is expressly made
subject to applicable nonbankruptcy laws governing patient privacy.

Rule 2015.3 is new. It implements § 419 of the 2005 Act by requiring the
filing of periodic reports of the value and profitability of any entity in which
the debtor has a substantial or controlling interest. Reports are to be made on
the appropriate Official Form. While § 419 of the 2005 Act places the
obligation to report upon the “debtor,” the rule extends the obligation to
include cases in which a trustee has been appointed. = The rule also
establishes procedures for the determination of the applicability of the rule to
specific debtors. Under the rule, the court can order that the reports not be
filed in appropriate circumstances, such as when the information that would
be included in these reports is already available to interested parties.

Rule 3002 (conforming and otherwise) is amended to conform to changes
in the Code made by the Act. Under § 502(b)(9), governmental units
asserting claims based on tax returns filed under § 1308 during a chapter 13
case have a different time period for filing proofs of those claims. Paragraph
(c)(1) is amended to conform to §502(b)(9).

The rule is also amended to implement § 1514(d) which was added to the
Bankruptcy Code by the Act. Subdivision (c)(6) gives the court discretion to
extend the time for filing a proof of claim for a creditor who received notice
of the time to file the claim at a foreign address, if the court finds that the
notice was not sufficient, under the particular circumstances, to give the
foreign creditor a reasonable time to file a proof of claim.

Rule 3003 (technical) is amended to implement § 1514(d), which was added
to the Code by the Act in 2005, by making the new Rule 3002(c)(6)
applicable in chapter 9 and chapter 11 cases.

Rule 3016 is amended to recognize that, in 2005, the Act added §1125(f)(1)
to the Code to provide that the plan proponent in a small business case need
not file a disclosure statement if the plan itself includes adequate information
and the court finds that a separate disclosure statement is unnecessary. If the
plan is intended to provide adequate information in a small business case, it
may be conditionally approved as a disclosure statement under Rule 3017.1
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and is subject to all other rules applicable to disclosure statements in small
business cases.

Rule 3017.1 (technical) is amended to implement the Act’s amendment to
the Bankruptcy Code that permits the court in a small business chapter 11
case to conditionally approve a plan intended to provide adequate
information. The plan is then treated as a disclosure statement under this
rule.

Rule 3019 (conforming) is amended because the Act added to the
Bankruptcy Code a provision for the modification of plans filed by individual
debtors in chapter 11 cases. The rule is amended to establish the procedure
for filing and objecting to a proposed modification of a confirmed plan.

Rule 4002 is amended to implement the provisions of the Act that expand the
obligation of debtors to provide additional evidence of personal identity,
current income, and recent Federal income tax returns or tax transcripts.
Amendments to the rule had been published for comment in August 2004,
and this amendment carries forward from that proposed amendment the
debtor’s obligation to provide evidence of financial accounts existing at the
time of the commencement of the case.

Rule 4003 (conforming) is amended to reflect the Act’s addition of § 522(q)
to the Bankruptcy Code. Section 522(q) imposes a $125,000 limit on a state
homestead exemption if the debtor has been convicted of a felony or owes a
debt arising from certain causes of action. Other revised provisions of the
Bankruptcy Code, such as § 727(a)(12) and § 1328(h), suggest that the court
may consider issues relating to § 522 late in the case, and thus the 30-day
period for objections would not be appropriate for this provision. Thus, a
new subdivision (b)(2) is added to provide a separate time limit for this
provision.

Rule 4004 (conforming) is amended to implement several provisions added
to the Bankruptcy Code by the Act. The amendments address the
postponement of the court’s entry of a discharge pending the debtor’s
completion of a financial management program as well as the need to
postpone the discharge to consider whether the debtor has committed a felony
or owes a debt arising from certain causes of action within a particular time
frame.

Rule 4006 (conforming) is amended to reflect the Act’s revision of the

Bankruptcy Code that requires individual debtors to complete a course in
personal financial management as a condition to the entry of a discharge. If
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the debtor fails to complete the course, no discharge will be entered, but the
case may be closed. The amended rule provides notice to parties in interest,
including the debtor, that no discharge was entered.

Rule 4007 (conforming) is amended because the Act expands the exceptions
to discharge upon completion of a chapter 13 plan. Subdivision (c) extends
to chapter 13 the same time limits applicable to other chapters of the Code
with respect to the two exceptions to discharge that have been added to §
1328(a) and that are within § 523(c). Subdivision (d) is amended to establish
a deadline for filing a complaint in a chapter 13 case only for § 523(a)(6),
rather than for all of the categories of claims under § 523(c).

Rule 4008 (conforming) is amended to reflect the Act’s addition of §§
524(k)(6)(A) and 524(m) to the Bankruptcy Code. The provisions require
that a debtor file a signed statement in support of a reaffirmation, and
authorize a court to review the agreements if, based on the assertions on the
statement, the agreement is presumed to be an undue hardship. The rule
revision requires that an accompanying statement show the total income and
expense figures from schedules I and J and an explanation of any
discrepancies. This will allow the court to evaluate the reaffirmation for
undue hardship as § 524(m) requires.

Rule 5001 is amended to permit bankruptcy judges to hold hearings outside
of the district in which the case is pending to the extent that the
circumstances lead to the authorization of the court to take such action under
the 2005 amendment to 28 U.S.C. § 152(¢).

Rule 5003 (technical) is amended to implement the addition of § 505(b) (1)
to the Code by the Act in 2005. That section allows taxing authorities to
designate addresses to use for the service of a request under that subsection.

Rule 5008 is new. The 2005 revisions to § 342 of the Bankruptcy Code
require that clerks give written notice to all creditors not later than 10 days
after the date of the filing of the petition that a presumption of abuse has
arisen under § 707(b). A statement filed by the debtor will be the source of
the clerk’s information about the presumption of abuse. This rule enables the
clerk to meet its obligation to send the notice within the statutory time period
set forth in § 342. In the event that the court receives the debtor’s statement
after the clerk has sent the first notice, and the debtor’s statement indicates
a presumption of abuse, this rule requires that the clerk send a second notice.

Sec. II-A, Page 8

12



(hh)

(i)

@)

(kk)

(D

Rule 5012 (conforming) is withdrawn. The Advisory Committee concluded

that the proposed rule should be studied further prior to its adoption. The -

matter has been referred back to the Subcommittee on Technology and Cross
Border Insolvency.

Rule 6004 (conforming) is amended to implement sections 332 and
363(b)(1)(B), which the Act added to the Code in 2005. Those sections
require the appointment of a consumer privacy ombudsman in certain
circumstances when a debtor proposes to sell personally identifiable
information. :

.Rule 6011 is new. It is added to implement § 351(1) which was added to the

Code in 2005 by the Act. That provision requires the trustee to notify
patients that their patient records will be destroyed if they remain unclaimed
for one year after the publication of a notice in an appropriate newspaper.
The statute also requires that individualized notice be sent to each patient and
every family member and other contact person to whom the debtor is
providing information about the patient’s health. Subdivisions (a) and (b)
establish minimum requirements for notices to patients, their family
members, and contact persons to ensure that sufficient information is
provided to these persons regarding the trustee’s intent to dispose of patient
records. Subdivision (c) directs the trustee to maintain proof of compliance
with § 351(1)(B), but it prohibits filing the proof of compliance unless the
court orders the trustee to file it under seal because the proof of compliance
may contain patient names that should or must remain confidential.

Subdivision (d) requires the trustee to file a report with the court regarding .

the destruction of patient records. This certification is intended to ensure that
the trustee properly completed the destruction process. Again, notices under
this rule are expressly made subject to applicable nonbankruptcy laws
governing patient privacy.

Rule 8001 is amended to implement the direct appeal provisions that the Act
added in 2005. The Act amended 28 U.S.C. § 158 to authorize appeals
directly to the courts of appeals upon certification either by the bankruptcy
or district court or the bankruptcy appellate panel. Certification is also
available to the parties either on request to the court, or if all of the parties
agree. The rule also provides that review by the court of appeals, which is
at its discretion, requires that a party file a timely notice of appeal.

Rule 8003 is amended to implement the direct appeal provisions that the Act

added in 2005. It provides that a certification by the lower court or the
allowance of leave to appeal by the court of appeals is deemed to satisfy the
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requirement for leave to appeal even if no motion for leave to appeal has been
filed.

Rule 9006 (technical) is amended to recognize that extensions of time for
filing schedules and a statement of financial affairs by small business debtors
cannot be extended beyond the time set in § 1116(3) of the Code as added by
the Act in 2005. This amendment operates in tandem with the amendment
to Rule 1007(c) to recognize this restriction on expanding the time to file
these documents in small business cases. The rule also is amended to limit
the enlargement and reduction of the time to file a reaffirmation agreement.

Rule 9009 (technical) is amended to provide that a plan proponent in a
small business chapter 11 case need not use an Official Form of a plan of
reorganization and disclosure statement. Absent the amendment, the Official
Form would have to be used, and the 2005 Act anticipates the use of both an
Official Form and a form that is adopted by local courts.
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Text of Proposed Amendments to Rules 1005, 1006, 1007, 1009, 1010, 1011, 1015, 1017,
1019, 1020, 2002, 2003, 2007.1, 2015, 3002, 3003, 3016, 3017.1, 3019, 4002, 4003, 4004,
4006, 4007, 4008, 5001, 5003, 6004, 8001, 8003, 9006, and 9009, and new Rules 1021,
2007.2, 2015.1, 2015.2, 2015.3, 5008, and 601 1.

PROPOSED AMENDMENTS TO THE FEDERAL
RULES OF BANKRUPTCY PROCEDURE*
RULE 1005. Caption of Petition
The caption of a petition commencing a case under the Code shall
contain the name of the court, the title of the case, and time docket
number. The title of the case shall include the following information
about the debtor: name, employer identification number, last four

digits of the social-security number or individual debtor’s taxpayer-

identification number, any other federal tax taxpayer-identification
number, and all names used within stx eight years before filing the
petition. If the petition is not filed by the debtor, it shall include all
names used by the debtor which are known to the petitioners.
COMMITTEE NOTE

The rule is amended to require the disclosure of all names used by
the debtor in the past eight years. Section 727(a)(8) was amended in
2005 to extend the time between chapter 7 discharges from six to
eight years, and the rule is amended to implement that change. The

rule also is amended to require the disclosure of the last four digits of
an individual debtor’s taxpayer-identification

*New material is underlined; matter to be omitted is lined through.
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11
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number. This truncation of the number applies only to individual
debtors. This is consistent with the requirements of Rule 9037.

Comments on Proposed Amendments to Rule 1005:
No comments were received on this rule.

Changes Made After Publication:

No changes were made after publication.

RULE 1006. Filing Fee

(a) GENERAL REQUIREMENT. Every petition shall be
accompanied by the filing fee except as provided in subdivisions (b)
and (c) of this rule. For the purpose of this rule, “filing fee” means

the filing fee prescribed by 28 U.S.C. § 1930(a)(1)-(a)(5) and any

. other fee prescribed by the Judicial Conference of the United States

under 28 U.S.C. § 1930(b) that is payable' to the clerk upon the
commencement of a case under the Code.
(b) PAYMENT OF FiLING FEE IN INSTALLMENTS.
(1) Application for—Permission to Pay Filing Fee in
Installments. A voluntary petition by an individual shall be accepted
for filing if accompanied by the debtor’s signed application, prepared

as prescribed by the appropriate Official Form, stating that the debtor

is unable to pay the filing fee except in installments. Fhe-apptication
shattstate theproposed-termsofthemstaliment paymentsand-that the
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26
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(3) Postponement of Attorney’s Fees. Thefiling—fee All

installments of the filing fee must be paid in full before the debtor or

chapter 13 trustee may make further payments pay-an to an attorney

or any other person who renders services to the debtor in connection

with the case.

(c) WAIVER OF FILING FEE. A voluntary chapter 7 petition

filed by an individual shall be accepted for filing if accompanied by

the debtor’s application requesting a waiver under 28 U.S.C. §

1930(1). prepared as prescribed by the appropriate Official Form.

COMMITTEE NOTE

Subdivision (a) is amended to include a reference to new
subdivision (c), which deals with fee waivers under 28 U.S.C.
§ 1930(f), which was added in 2005.

Subdivision (b)(1) is amended to delete the sentence requiring
a disclosure that the debtor has not paid an attorney or other person
in connection with the case. Inability to pay the filing fee in
installments is one of the requirements for a fee waiver under the
2005 revisions to 28 U.S.C. § 1930(f). If the attorney payment
prohibition were retained, payment of an attorney’s fee would render
many debtors ineligible for installment payments and thus enhance
their eligibility for the fee waiver. The deletion of this prohibition
from the rule, which was not statutorily required, ensures that debtors
who have the financial ability to pay the fee in installments will do so
rather than request a waiver.
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~ Subdivision (b)(3) is amended in conformance with the changes
to subdivision (b)(1) to reflect the 2005 amendments. The change is
meant to clarify that subdivision (b)(3) refers to payments made after
the debtor has filed the bankruptcy case and after the debtor has
received permission to pay the fee in installments. Otherwise, the
subdivision may conflict with the intent and effect of the amendments
to subdivision (b)(1).

Comments on Proposed Amendments to Rule 1006:

1. Comment 06-BK-001 was submitted by Hon. Geraldine
Munn, (Bankr. C.D. Cal.). Judge Munn objected to allowing the
payment of fees to petition preparers in cases where the debtor
seeks a waiver of the filing fee.

Changes Made After Publication:

No changes were made after publication.
RULE 1007. Lists, Schedules, Statements, and Other Documents;
Time Limits

(a) CORPORATE OWNERSHIP STATEMENT, LIST OF
CREDITORS AND EQUITY SECURITY HOLDERS, AND
OTHER LISTS.

% % % ok %

(4) Chapter 15 Case. In addition to the ddcuments required under §

1515 of the Code, a foreign representative filing a petition for
recognition under chapter 15 shall file with the petition: (A) a

corporate ownership statement containing the information described

in Rule 7007.1. and (B) unless the court orders otherwise, a list

containing the names and addresses of all persons or bodies

Sec. [I-A, Page 14

18



11
12
13
14
15
16
17
18
19
20
21
2
23
24
25
26
27
28
29
30

31

authorized to administer foreign proceedings of the debtor, all parties

to litigation pending in the United States in which the debtor is a

party at the time of the filing of the petition, and all entities against
whom provisional relief is being sought under § 1519 of the Code.

) (5) Extension of Time. Any extension of time for the filing of
lists required by this subdivision may be granted only on motion for
cause shown and on notice to the United States trustee and to any
trustee, committee elected under § 705 or appointed under § 1102 of
the Code, or other party as the court may direct.

(b) SCHEDULES;—AND STATEMENTS, AND OTHER

DOCUMENTS REQUIRED.

(1) Except in a chapter 9 municipality case, the debtor, unless

the court orders otherwise, shall file the following schedules,

statements, and other documents, prepared as prescribed by the

appropriate Official Forms, if any:

(A) schedules of assets and liabilities; ;
(B) a schedule of current income and expenditures;;

(C) a schedule of executory contracts and unexpired

leases;and;

(D) astatement of financial affairs;preparedaspreseribed
bl :ate-Official- Forms:
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33

34

35

36

37

38

39

40

41

42

43

45

46

47

48

49

50

51

(E) copies of all payment advices or other evidence of

payment, if any, received by the debtor from an employer within 60

days before the filing of the petition, with redaction of all but the lasf

four digits of the debtor’s social-security number or individual

taxpayer-identification number: and

(F) a record of any interest that the debtor has in an

account or program of the type specified in § 521(c) of the Code.

(2) An individual debtor in a chapter 7 case shall file a
statement of intention as required by § 521(a) 52H2) of the Code,
prepared as prescribed by the appropriate Official Form. A copy of
the statement of intention shall be served on the trustee and the
creditors named in the statement on or before the filing of the

statement.

(3) Unless the United States trustee has determined that the
credit counseling requirement of § 109(h) does not apply in the

district, an individual debtor must file a statement of compliance with

the credit counseling requirement, prepared as prescribed by the

appropriate Official Form which must include one of the following:

(A) an attached certificate and debt repayment plan, if any,

required by § 521(b):
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53

54

55

56

57

58

59

60

61

62

63

64

65

66

67

68

69

70

71

72

73

(B) a statement that the debtor has received the credit
counseling briefing required by § 109(h)(1) but does not have the
certificate required by § 521(b);

(C) a certification under § 109(h)(3): or

(D) a request for a determination by the court under §

109(h)(4).

(4) Unless § 707(b)(2)(D) applies, an individual debtor in a

chapter 7 case shall file a statement of current monthly income

prepared as prescribed by the appropriate Official Form, and, if the

"current monthly income exceeds the median family income for the

applicable state and household size, the information, including

calculations, required by § 707(b), prepared as prescribed by the

appropriate Official Form.

(5) An individual debtor in a chapter 11 case shall file a

statement of current monthly income, prepared as prescribed by the

appropriate Official Form.

(6) A debtor in a chapter 13 case shall file a statement of

current monthly income, prepared as prescribed by the appropriate

Official Form, and. if the current monthly income exceeds the median

family income for the applicable state and household size, a

calculation of disposable income made in accordance with §

1325(b)(3). prepared as prescribed by the appropriate Official Form.
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81
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86

87

88

89

90

91

92

93

94

(7)_An individual debtor in a chapter 7 or chapter 13 case

shall file a statement of completion of a course concerning personal

financial management, prepared as prescribed by the appropriate

Official Form. An individual debtor shall file the statement in a

chapter 11 case in which § 1141(d)(3) applies.

(8) If an individual debtor in a chapter 11, 12. or 13 case has

claimed an exemption under § 522(b)(3)(A) in property of the kind

described in § 522(p)(1) with a value in excess of the amount set out

in § 522(q)(1), the debtor shall file a statement as to whether there is

any proceeding pending in which the debtor may be found guilty of

a felony of a kind described in § 522(q)(1)(A) or found liable for a

debt of the kind described in § 522(q)(1)(B).

(c) TIME LIMITS. In a voluntary case, the schedules, and

statements, and other documents required by subdivision (b)(1). (4),

(5). and (6) other-than-the-statement-of intentton shall be filed with
the petition; or within 15 days thereafter, except as otherwise
provided in subdivisions (d), (e), (f), and (h)l of this rule. In an
involuntary case, the list in subdivision (a)(2), and the schedules, and

statements, and other documents required by subdivision (b)(1) other

thamrthe-statement-of mtentton shall be filed by the debtor within 15

days of the entry of the order for relief. In a voluntary case, the
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96
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102

103

104

105

106

107

108

109

110

111

112

113

114

115

116

documents required by paragraphs (A), (C), and (D) of subdivision

(b)(3) shall be filed with the petition._ Unless the court orders

otherwise, a debtor who has filed a statement under subdivision

(b)(3)(B). shall file the documents required by subdivision (b)(3)(A)

within 15 days of the order for relief. In a chapter 7 case, the debtor

shall file the statement required by subdivision (b)(7) within 45 days

after the first date set for the meeting of creditors under § 341 of the

Code, and in a chapter 11 or 13 case no later than the date when the

last payment was made by the debtor as required by the plan or the

filing of a motion for a discharge under § 1141(d)(5)(B) or § 1328(b)

of the Code. The court may, at any time and in its discretion, enlarge

the time to file the statement required by subdivision (b)(7). The

debtor shall file the statement required by subdivision (b)(8) no

earlier than the date of the last payment made under the plan or the

date of the filing of a motion for a discharge under §§ 1141(d)(5)(B).

1228(b), or 1328(b) of the Code. Lists, schedules, and statements,

and other documents filed prior to the conversion of a case to another

chapter shall be deemed filed in the converted case unless the court

directs otherwise. Except as provided in § 1116(3), any extension of

time for-the-filing-ofthe to file schedules, and statements, and other

documents required under this rule may be granted only on motion for

cause shown and on notice to the United States trustee, any
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118

119

120

121

committee elected under § 705 or appointed under § 1102 of the
Code, trustee, examiner, or other party as the court may direct.
Notice of an extension shall be given to the United States trustee and

to any committee, trustee, or other party as the court may direct.

% % % % %

COMMITTEE NOTE

The title of this rule is expanded to refer to “documents” in
conformity with the 2005 amendments to § 521 and related
provisions of the Bankruptcy Code that include a wider range of
documentary requirements.

Subdivision (a) is amended to require that any foreign
representative filing a petition for recognition to commence a case
under chapter 15, which was added to the Code in 2005, file a list of
entities with whom the debtor is engaged in litigation in the United
States. The foreign representative filing the petition for recognition
must also list any entities against whom provisional relief is being
sought as well as all administrators in foreign proceedings of the
debtor. This should ensure that entities most interested in the case,
or their representatives, will receive notice of the petition under Rule
2002(q).

Subdivision (a)(4) is amended to require the foreign
representative who files a petition for recognition under chapter 15 to
file the documents described in § 1515 of the Code as well as a
corporate ownership statement. The subdivision is also amended to
identify the foreign representative in language that more closely
follows the text of the Code.

Subdivision (b)(1) addresses schedules, statements, and other
documents that the debtor must file unless the court orders otherwise
and other than in a case under chapter 9. This subdivision is
amended to include documentary requirements added by the 2005
amendments to § 521 that apply to the same group of debtors and
have the same time limits as the existing requirements of (b)(1).
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Consistent with the E-Government Act 0o£2002, Pub. L. No. 107-347,
the payment advices should be redacted before they are filed.

Subdivision (b)(2) is amended to conform to the renumbering
of the subsections of § 521.

Subdivisions (b)(3) through (b)(7) are new and implement the
2005 amendments to the Code. Subdivision (b)(3) provides for the
filing of a document relating to the credit counseling requirement
provided by the 2005 amendments to § 109 in the context of an
Official Form that warns the debtor of the consequences of failing to
comply with the credit counseling requirement.

Subdivision (b)(4) addresses the filing of information about
current monthly income, as defined in § 101, for certain chapter 7
debtors and, if required, additional calculations of expenses required
by the 2005 amendments to § 707(b).

Subdivision (b)(5) addresses the filing of information about
current monthly income, as defined in § 101, for individual chapter
11 debtors. The 2005 amendments to § 1129(a)(15) condition plan
confirmation for individual debtors on the commitment of disposable
income, as defined in § 1325(b)(2), which is based on current
monthly income.

Subdivision (b)(6) addresses the filing of information about
current monthly income, as defined in § 101, for chapter 13 debtors
and, if required, additional calculations of expenses. These changes
are necessary because the 2005 amendments to § 1325 require that the
determination of disposable income begin with current monthly
income. »

Subdivision (b)(7) reflects the 2005 amendments to §§ 727
and 1328 of the Code that condition the receipt of a discharge on the
completion of a personal financial management course, with certain
exceptions. Certain individual chapter 11 debtors may also be
required to complete a personal financial management course under
§ 727(a)(11) as incorporated by § 1141(d)(3)(C). To evidence
compliance with that requirement, the subdivision requires the debtor
to file the appropriate Official Form certifying that the debtor has
completed the personal financial management course.
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Subdivision (b)(8) is amended to require an individual debtor
in a case under chapter 11, 12, and 13 to file a statement that there are
no reasonable grounds to believe that the restrictions on a homestead
exemption as set out in § 522(q) of the Code are applicable. Sections
1141(d)(5)(C), 1228(f), and 1328(h) each provide that the court shall
not enter a discharge order unless it finds that there is no reasonable
cause to believe that § 522(q) applies. Requiring the debtor to submit
a statement to that effect in cases under chapters 11, 12, and 13 in
which an exemption is claimed in excess of the amount allowed
under § 522(q)(1) provides the court with a basis to conclude, in the
absence of any contrary information, that § 522(q) does not apply.
Creditors receive notice under Rule 2002(f)(11) of the time to request
postponement of the entry of the discharge to permit an opportunity
to challenge the debtor’s assertions in the Rule 1007(b)(8) statement
in appropriate cases.

Subdivision (c) is amended to include time limits for the filing
requirements added to subdivision (b) due to the 2005 amendments
to the Code, and to make conforming amendments. Separate time
limits are provided for the documentation of credit counseling and for
the statement of the completion of the financial management course.
While most documents relating to credit counseling must be filed
with the voluntary petition, the credit counseling certificate and debt
repayment plan can be filed within 15 days of the filing of a voluntary
petition if the debtor files a statement under subdivision (b)(3)(B)
with the petition. Sections 727(a)(11), 1141(d)(3), and 1328(g) of the
Code require individual debtors to complete a personal financial
management course prior to the entry of a discharge. The amendment
allows the court to enlarge the deadline for the debtor to file the
statement of completion. Because no party is harmed by the
enlargement, no specific restriction is placed on the court’s discretion
to enlarge the deadline, even after its expiration.

Subdivision (c) of the rule is also amended to recognize the
limitation on the extension of time to file schedules and statements
when the debtor is a small business debtor. Section 1116(3), added
to the Code in 2005, establishes a specific standard for courts to apply
in the event that the debtor in possession or the trustee seeks an
extension for filing these forms for a period beyond 30 days after the
order for relief.

Comments on Proposed Amendments to Rule 1007:
Sec. II-A, Page 22
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1. Comment 06-BK-010 was submitted by Mr. Jack Horsley.
He suggested that the rule require debtors to provide a detailed
description of each listed expenditure.

2. Comment 06-BK-011 was submitted by Hon. Marvin Isgur
(Bankr. S.D. Tex). Judge Isgur proposed a rewriting of Rule
1007 that would be broken into subdivisions based on the
chapters to which the requirements would apply. He also
suggested that subdivision (b) restate the obligation that the
debtor file a matrix list of creditors even though that requirement
is already set out in subdivision (a)(1).

3. Comment 06-BK-014 was submitted by Hon. Marvin Isgur
(Bankr. S.D. Tex) and Hon. Wesley W. Steen (Bankr. S.D. Tex).
Judges Isgur and Steen suggested that the rule be amended to
protect an individual debtor who believes that he or she is not a
debtor whose debts are primarily consumer debts in the event that
a court later determines that their debts are primarily consumer

debts. Since the case may be dismissed if such a finding is made -

later in the case, they suggested that the rules and forms be
amended to address this possible scenario.

3. Comment 06-BK-018 was submitted by the National
Bankruptcy Conference. It recommended that another rule be
promulgated that governs the process under which the court
. would determined whether a debtor’s certification of exigent
circumstances that justify the postponement of the obligation to
obtain prepetition credit counseling is satisfactory.

4. Comment 06-BK-020 was submitted by the National
Association of Consumer Bankruptcy Attorneys. It recommended
by proposed Rule 1007(b)(1)(F) be amended to provide that the
list of an educational account described in § 521(c) of the Code
constitute a “record” of that account.

5. Comment 06-BK-057 was submitted by Ms. Margaret
Grammar Gay, Chief Deputy Clerk of the Bankruptcy Court for
the District of New Mexico. Ms. Gay recommended that the form
for the debtor’s statement of completion of a personal financial
management course be revised to better distinguish it from any
form relating to the debtor’s prepetition credit counseling course.
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Changes Made After Publication:

Subdivision (b)(4) was amended to provide that all individual
debtors rather than just those whose debts are primarily consumer
- debts must file the statement of current monthly income.
Subdivisions (b)(7) and (c) were amended to make the obligation to
file a statement of the completion of a personal financial management
course applicable to certain individual chapter 11 debtors as well as
to individual debtors in chapters 7 and 13. Subdivision (c) is also
amended to provide the court with broad discretion to enlarge the
time to file the statement of completion of a personal financial
management course. The Committee Note was amended to explain
these changes.

RULE 1009. Amendments of Voluntary Petitions, Lists,

Schedules and Statements
* ok ok % %

(b) STATEMENT OF INTENTION. The statement of intention
may be amended by the debtor at any time before the expiration of the
period provided in § 521(a) 52+2)B) of the Code. The debtor shall
give notice of the amendment to the trustee and to any entity affected

thereby.

* %k % %

COMMITTEE NOTE

Subdivision (b) is amended to conform to the 2005
amendments to § 521 of the Code.

Comments on Proposed Amendments to Rule 1009:

No comments were received on this rule.

Changes Made After Publication:
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No changes were made after publication.

RULE 1010. Service of Involuntary Petition and Summons,

Petition €ommencing—Ancillary—€ase For Recognition of a -

Foreign Nonmain Proceeding

(a) SERVICE OF INVOLUNTARY PETITION AND

SUMMONS: SERVICE OF PETITION FOR RECOGNITION OF

FOREIGN NONMAIN PROCEEDING. On the filing of an

involuntary petition or a petition commenemga—caseancittary-to for

recognition of a foreign nonmain proceeding, the clerk shall forthwith
issue a summons for service. When an involuntary petition is filed,
service shall be made on the debtor. When a petition commencingan

ancittary-case for recognition of a foreign nonmain proceeding is

filed, service shall be made on the parttes—against-whomrettef-is
sought—pursuant—to—§—304(b)_debtor, any entity against whom

provisional relief is sought under § 1519 of the Code, and on any
other parties party as the court may direct. The summons shall be
served with a copy of the petition in the manner provided for service
of a summons and complaint by Rule 7004(a) or (b). If service
cannot be so made, the court may order that the summons and petition
be served by mailing copies to the party’s last known address, and by
at least one publication in a manner and form directed by the court.

The summons and petition may be served on the party anywhere.
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Rule 7004(e) and Rule 4(/) F.R.Civ.P. apply when service is made or

attempted under this rule.

(b) CORPORATE OWNERSHIP STATEMENT. Each petitioner

that is a corporation shall file with the involuntary petition a corporate

ownership statement containing the information described in Rule

7007.1.

COMMITTEE NOTE

This rule is amended to implement the 2005 amendments to
the Code, which repealed § 304 and replaced it with chapter 15
governing ancillary and other cross-border cases. Under chapter 15,
a foreign representative commences a case by filing a petition for
recognition of a pending foreign nonmain proceeding. The
amendment requires service of the summons and petition on the
debtor and any entity against whom the representative is seeking
provisional relief. Until the court enters a recognition order under §
1517, no stay is in effect unless the court enters some form of
provisional relief under § 1519. Thus, only those entities against
whom specific provisional relief is sought need to be served. The
court may, however, direct that service be made on additional entities
as appropriate.

This rule does not apply to a petition for recognition of a
foreign main proceeding.

The rule is also amended by renumbering the prior rule as
subdivision (a) and adding a new subdivision (b) requiring any

corporate creditor that files or joins an involuntary petition to file a
corporate ownership statement.

Comments on Proposed Amendments to Rule 1010:

No comments were received on this rule.

Sec. [I-A, Page 26

30



10

11

12

13

14

Changes Made After Publication:

No changes were made after publication.

RULE 1011. Responsive Pleading or Motion in Involuntary and
Ancillary Cross-Border Cases
(a) WHOMAY CONTEST PETITION. The debtor named in an

involuntary petition, or a party in interest to a petition commencing

a—cascancillary-to—a for recognition of a foreign proceeding, may

contest the petition. In the case of a petition against a partnership
under Rule 1004, a nonpetitioning general partner, or a person who
is alleged to be a general partner but denies the allegation, may

contest the petition.

* % k k %

(f) CORPORATE OWNERSHIP STATEMENT. If the entity

responding to the involuntary petition or the petition for recognition

of a foreign proceeding is a corporation, the entity shall file with its

first appearance., pleading, motion, response., or other request

addressed to the court a corporate ownership statement containing the

information described in Rule 7007.1.

COMMITTEE NOTE

The rule is amended to reflect the 2005 amendments to the
Code, which repealed § 304 and added chapter 15. Section 304
covered cases ancillary to foreign proceedings, while chapter 15
governs ancillary and other cross-border cases and introduces the
concept of a petition for recognition of a foreign proceeding.
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The rule is also amended in tandem with the amendment to
Rule 1010 to require the parties responding to an involuntary petition
and a petition for recognition of a foreign proceeding to file corporate
ownership statements to assist the court in determining whether
recusal is necessary.

Comments on Proposed Amendments to Rule 1011:
No comments were received on this rule.

Changes Made After Publication:

No changes were made after publication.

RULE 1015. Consolidation or Joint Administration of Cases
Pending in Same Court

% % % k %

(b) CASES INVOLVING TWO OR MORE RELATED
DEBTORS. If a joint petition or two or more petitions are pending
in the same court by or against (Al) a husband and wife, or (2) a
partnership and one or more of its general partners, or (3) two or more
general partners, or (4) a debtor and an affiliate, the court may order
the joint administration of the estates. Prior to entering an order the
court shall give consideration to protecting creditors of different
estates against potential conflicts of interest. An order directing joint
administration of individual cases of a husband and wife shall, if one
spouse has elected the exemptions under § 522(b) (1) (2) of the Code

and the other has elected the exemptions under § 522 (b)t2) (3), fix
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areasonable time within which either may amend the election so that
both shall have elected the same exemptions. The order shall notify
the debtors that unless they elect the same exemptions within the time
fixed by the court, they will be deemed to have elected the
exemptions provided by § 522(b)(H (2).
* %k k %k %
COMMITTEE NOTE

The rule is amended to conform to the change in the numbering

of § 522(b) of the Code that was made as a part of the 2005 -

amendments. Former subsections (b)(1) and (b)(2) of § 522 were
renumbered as subsections (b)(2) and (b)(3), respectively. The rule
is amended to make to the parallel change.

Comments on Proposed Amendments to Rule 1015:
No comments were received on this rule.

Changes Made After Publication:

No changes were made after publication.

RULE 1017. Dismissal or Conversion of Case; Suspension

% % % % %k

(e) DISMISSAL OF AN INDIVIDUAL DEBTOR’S CHAPTER

7 CASE, OR CONVERSION TO A CASE UNDER CHAPTER 11

or 13, FOR SUBSTANTIAE ABUSE. The court may dismiss or,

with the debtor’s consent, convert an individual debtor’s case for
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