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The Advisory Committee on Federal Rules of Criminal Procedure (‘“the Committee) met
on April 16-17, 2007 in Brooklyn, N.Y. and took action on a number of proposed amendments to
the Rules of Criminal Procedure. The Draft Minutes of that meeting are attached.

This report addresses a number of action items:

(1) approval of published Rules 1, 12.1, 17, 18, 32, 41(b)(5), 60, and 61 for transmission

to the Judicial Conference;

(2) approval for publication and comment of a proposed amendment to time computation
Rule 45(a) and related amendments to Rules 5.1, 7, 12.1,12.3, 29, 33, 34,35, 41, 47, 58, 59,

and Rule 8 of the Rules Governing §§ 2254 and 2255 Cases; and

(3) approval for publication and comment of proposed amendments to Rules 7, 16, 32.2, 41,

and Rule 11 of the Rules Governing §§ 2254 and 2255 Cases.

In addition, the Advisory Committee has several information items to bring to the attention of the
Standing Committee, most notably the Committee’s recommendation that published Rule 29 not be

transmitted to the Judicial Conference.

II. Action Items—Recommendations to Forward Amendments to the Judicial Conference

The first seven amendments discussed below implement the Crime Victims’ Rights Act
(CVRA), codified as 18 U.S.C. § 3771. As explained when these rules were proposed for
publication, they reflect two basic decisions. The first decision concerns the scope of the proposals.
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The CVRA reflects a careful Congressional balance between the constitutional rights of defendants,
the discretion afforded the prosecution, and the new rights afforded to victims. Given that careful
balance, the Committee generally sought to implement, but not go beyond, the rights created by the
statute. For the same reason, the Committee adopted the statutory language whenever possible. The
second decision concerns the structure of the proposed amendments. The Committee believed it
would be easier for victims and their advocates (as well as judges, prosecutors and defense counsel)
to identify the new provisions regarding victims if they were placed in a single rule. Therefore where
possible the Committee placed many of the new provisions in a single rule (new Rule 60) rather than
scattering them throughout the rules.

The proposed amendments generated a large number of written comments (as well as
testimony at the public hearing) including both criticism that the proposed rules went too far, tipping
the adversarial balance and depriving the defense of critical rights, and criticism that the proposed
rules did not go far enough to implement the specific provisions of the CVRA and the fundamental
policies that it reflects. Of particular note were letters from Senator Kyl, one of the sponsors of the
CVRA, and Representatives Poe and Costa, co-chairs of the Congressional Victims’ Rights Caucus.
In addition to concerns focusing on specific amendments, some comments urged that the Committee
begin the drafting process anew, rather than moving forward with the proposed amendments.

The Committee devoted a great deal of time, attention, and thought to the public comments,
hearing testimony, and the important issues raised therein. After the public comment period closed,
a subcommittee met several times by teleconference and exchanged many preliminary memoranda
and e-mails. Its work was incorporated into a detailed report to the full Advisory Committee, which
then discussed the CVRA rules for more than five hours at its April meeting.

~ After careful consideration, the Advisory Committee recommends that the full slate of
proposed rules, as modified in response to the public comments, be approved and forwarded to the
Judicial Conference. These proposals implement core requirements of the CVRA. The Committee
favors proceeding on a step-by-step basis, beginning generally with amendments that implement the
clear requirements imposed by the statute, leaving many other issues that are less clear for additional
development by judicial decisions that will provide concrete examples of the factual situations in
which the issues arise and give us the benefit of thoughtful treatment by the judges who confront
these issues.

The Committee recognized that further amendments may also be desirable, but concluded
that need not and should not delay the adoption of the proposed amendments. The Committee will
treat the question of victim rights as a continuing agenda item, allowing for consideration of
amendments to other rules (or revisions, as needed in light of experience, to the rules that would be
amended by our proposal). Several additional amendments have been suggested by Senator Kyl,
Representatives Poe and Costa, Judge Paul Cassell, and the Federal Public and Community
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Defenders, among others. Additional proposals may come to the Committee’s attention as a result
of developments in judicial decisions.

It is important to note that proceeding in this fashion will expedite the implementation of core
requirements of the CVRA, and will not prevent the immediate implementation of any other
provisions of the Act. The courts are already bound to follow the statute. But where the statute’s
dictates are not clear, or its directives may be accommodated in more than one way, the Committee
felt it best to allow some judicial development of the issues which will guide the rulemaking process.
(The same course of action is being followed, for example, with the forfeiture rules that will be
discussed later in this report.)

1. ACTION ITEM-Rule 1. Scope; Definitions; Proposed Amendment
Defining “Victim”

This amendment incorporates by reference the definition of the term “crime victim” found
in the Crime Victims’ Rights Act (CVRA), codified as 18 U.S.C. § 3771(e). The statutory definition
provides that a victim is “a person directly and proximately harmed as a result of the commission
of a Federal offense or an offense in the District of Columbia.” The Committee revised the text of
Rule 1(b)(11) in response to public comments by transferring portions of the subdivision relating to
who may assert the rights of a victim to Rule 60(b)(2). The Committee Note was revised to reflect
that change and to indicate that the court has the power to decide any dispute as to who is a victim.
The Committee concluded that it was not necessary at this point to create detailed procedures for this
determination, though something of this nature could be added in the future if experience indicates
it would be desirable.

The Committee considered but did not adopt two other suggested changes. Although some
comments suggested that the definition should be expressly limited to the specific rules adopted to
implement the CVRA, these concerns seemed misplaced. The definitions in Rule 1 are applicable
only to the Criminal Rules themselves'; they do not govern, for example, rights to obtain restitution,
to bring civil actions, and so forth. Accordingly, the Committee declined to add a listing of the rules
to which the definition would be applicable. The Committee also declined to add additional

'In addition to the proposed rules, the new definition would apply to current Rules 12.4
and 38, which use the term “victim” or “victims.” The adoption of the general definition does
not appear to pose a problem for the interpretation or application of either provision. Rule
12.4(a)(2) requires the government to file a statement identifying an organizational victim. Rule
38(e) authorizes a court to stay a sentence providing for notice to victims under 18 U.S.C. §
3555. Section 3555 gives the court discretion to require that the defendant give victims notice
and an explanation of his conviction of fraud or other intentionally deceptive practices.
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language limiting the definition to a person injured by a crime that is the subject of a pending
prosecution. The only instances in which the present and proposed Criminal Rules provide rights
to victims--Rules 12.1, 12.4, 17, 18, 32, 38, and 60--are those in which a prosecution is pending.
Moreover, proposed Rule 60(b)(4) requires the rights provided therein to be asserted in the district
in which the defendant is being prosecuted.

With the modifications noted above, the Committee voted 10 to 1 in favor of recommending
approval of the amendment to Rule 1.

Recommendation—The Advisory Committee recommends that the proposed amendment
to Rule 1 be approved as amended and forwarded to the Judicial Conference.

2. ACTION ITEM-Rule 12.1. Notice of Alibi Defense; Proposed
Amendment Regarding Victim’s Address and Telephone Number.

This amendment implements the victim’s right under the Crime Victims’ Rights Act to be
reasonably protected from the accused, and to be treated with respect for the victim’s dignity and
privacy. See 18 U.S.C. § 3771(a)(1) & (8). The amended rule provides that a victim’s address and
telephone number should not automatically be provided to the defense when an alibi defense is

raised. If a defendant establishes a need for this information, the court has discretion either to order -
its disclosure to the defense or to fashion an alternative procedure that provides the defendant with

the information necessary to prepare a defense but also protects the victim’s interests.

At the suggestion of the Standing Committee, we requested public comment on the question
whether the rule should assume that a defendant must demonstrate need to get the name and contact
information for a victim who will testify to rebut his alibi defense, or should instead require a case-
by-case showing of the need to withhold this information. Several comments urged that the
published rule struck the wrong balance, and that the proposed amendment to Rule 12.1 tips the
adversarial balance too far as a policy or constitutional matter by requiring a showing of need.
Critics argue that this violates the fundamental requirement that discovery be reciprocal, which is
a condition of requiring the defendant to produce information about his defense in advance of trial;
the defendant must provide the names and contact information for his alibi witnesses, but he may
be denied the same information about victims who will be called as alibi witnesses. Many other
comments argued that the proposed rule does not go far enough. These comments argued the
amendment gives too little weight to victim interests in providing--upon a showing of need—for
either disclosure of the name and contact information to the defense or providing some other
reasonable procedure to allow the preparation of the defense as well as the protection of the victim’s
interests.
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The Committee considered these concerns at length before approving the rule by a 9 to 2
vote. It concluded that the rule, as published, strikes an appropriate balance and does not violate the
requirement that discovery be reciprocal. The rule triggers a judicial determination in any case where
the defendant meets the low threshold standard of showing a “need” for the name and contact
information of a victim who will testify to rebut his alibi. Generally the defense will be able to meet
this standard, though there will be occasional cases in which the defense is already aware of the
name and contact information of a victim who will be called to rebut his alibi. Once there has been
a showing of “need,” the rule requires the court either to provide this information to the defense or
to fashion some other reasonable procedure that allows the preparation of the defense while
protecting the victim’s interest. The rule fairly puts the burden, in the first instance, on the defendant
to bring the issue before the court. In a normal case, the victim is not likely to be in a position to
raise a timely objection or establish a basis for non- disclosure, and the government may not be privy
to all of the relevant facts. If the defendant establishes a need for this information, the amendment
gives the government or the victim time to weigh in before disclosure can occur. The “need”
threshold is an appropriate basis to trigger the court’s consideration of all aspects of the need and risk
analysis. Finally, the proposed amendment does provide ample authority to protect the victim. In
the exceptional case in which the authority to fashion an alternative to disclosure is not sufficient for
this purpose, the court has the authority under Rule 12.1(d) for good cause to grant relief from any
of the requirements in the Rule 12.1.

The Committee voted 9 to 2 to forward proposed Rule 12.1 to the Standing Commiittee.

Recommendation—The Advisory Committee recommends that the proposed amendment
to Rule 12.1 be approved as published and forwarded to the Judicial Conference.

3. ACTION ITEM—-Rule 17. Subpoena; Proposed Amendment Regarding
Personal or Confidential Information About Victim.

This amendment implements the provision in the Crime Victims’ Rights Act, codified at 18
U.S.C. § 3771(a)(8), which states that victims have a right to respect for their “dignity and privacy.”
The rule provides a protective mechanism when the defense subpoenas a third party to provide
personal or confidential information about a victim. Third party subpoenas raise special concerns
because a third party may not assert the victim’s interests, and the victim may be unaware of the
existence of the subpoena. Accordingly, the amendment requires judicial approval before service
of a subpoena seeking personal or confidential information about a victim from a third party. The
amendment also provides a mechanism for notifying the victim, and makes it clear that a victim may
move to quash or modify the subpoena under Rule 17(c)(2) on the grounds that it is unreasonable
or oppressive. Following publication the text was also modified to make it clear that a victim could
also object by other means, such as a letter to the court.
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The amendment seeks to protect the privacy and dignity interests of victims without unfair
prejudice to the defense. During the comment period it drew criticism from both advocates of
victims, who argued that it did not go far enough, and persons concerned that it unduly restricted
defense access to critical information during preparation for trial. More general concerns were also
expressed about ex parte judicial action.

At present, all subpoenas are issued by the court in blank at the request of a party under Rule
17(c), and served without notice to opposing counsel. As published, the amendment authorized the
court to approve the issuance of the subpoenas ex parte, and made notice to the victim discretionary.
This portion of the amendment was revised to omit the reference authorizing ex parte action, and to
provide that the court must, absent exceptional circumstances, give notice to the victim prior to
approving such a subpoena. The Committee approved this language after an extended discussion
that included consideration of substituting the “good cause shown” standard (which was rejected by
a vote of 8 to 4). The Committee also added language to the note leaving to the judgement of the
district court the determination whether to permit the matter to be decided ex parte without notice
to anyone in a particular case. This clarifies the point that in exceptional cases the subpoena can be
served without notice to either the government or the victim. The note references as examples of
such exceptional circumstances situations where evidence might be lost or destroyed without
immediate action, or where providing notice would unfairly prejudice the defense by premature
disclosure of sensitive defense strategy.

The amendment applies only to subpoenas served after a complaint, indictment, or
information has been filed. It has no application to grand jury subpoenas. When the grand jury seeks
the production of personal or confidential information, grand jury secrecy affords substantial
protection for the victim’s privacy and dignity interests.

After extended discussion the Committee voted 9 to 3 in favor of recommending the approval
of the proposed amendment to Rule 17.

Recommendation—The Advisory Committee recommends that the proposed amendment
to Rule 17 be approved as amended and forwarded to the Judicial Conference.

4. ACTION ITEM-Rule 18. Place of Trial Within District; Proposed
Amendment Requiring Court to Consider Convenience of Victims.

This amendment requires the court to consider the convenience of victims — as well as the
convenience of the defendant and witnesses — in setting the place for trial within the district. It is
intended to implement the victim’s “right to be treated with fairness” under the Crime Victims’
Rights Act, codified at 18 U.S.C. § 3771(8). Because the interests of victims who will testify are
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already considered when setting the place for trial within a district, the amendment’s focus is on
victims who will not testify. In response to public comments, the Committee revised the note to
delete some language that might be misconstrued and to state that the court has substantial discretion
to balance any competing interests.

The Committee voted 9 to 2 in favor of recommending approval of the proposed rule.

Recommendation—The Advisory Committee recommends that the proposed amendment
to Rule 18 be approved as amended and forwarded to the Judicial Conference.

5. ACTION ITEM-Rule 32. Sentencing and Judgment; Proposed
Amendment Deleting Definition of Victim, Amending Scope of
Presentence Investigation and Report, and Providing for Victim’s
Opportunity to Be Heard at Sentencing.

Several amendments to Rule 32 are proposed to implement various aspects of the Crime
Victims’ Rights Act. ‘

First, Rule 32(a) is amended by deleting the definitions of “victim” and “[c]rime of violence
or sexual abuse.” These provisions have been superseded by the CVRA. As noted above, a
companion amendment to Rule 1 incorporates the CVRA’s broader definition of victim. The
amendment would delete all of the text in Rule 32(a). The Committee proposes reserving Rule
32(a), rather than renumbering all of the subdivisions of this complex rule.

Second, the Committee proposes amending Rule 32(c)(1) to make it clear that the
presentence investigation should include information pertinent to restitution whenever the law
permits the court to order restitution, not merely when it requires restitution. This amendment
implements the victim’s statutory right under the Crime Victims’ Rights Act to “full and timely
restitution as provided by law.” See 18 U.S.C. § 3771(a)(6). :

Third, Rule 32(d)(2)(B) is amended to make it clear that victim impact information should
be treated in the same way as other information contained in the presentence report. The amendment
deletes language requiring victim impact information to be “verified” and “stated in a
nonargumentative style” because that language does not appear in the other subdivisions of Rule

32(d)(2).

Fourth, amended Rule 32(i)(4)(B) deletes language which refers only to victims of crimes
of violence or sexual abuse. As noted above, these provisions have been superseded by the CVRA.
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Fifth, subdivision (i)(4)(B) has been amended to incorporate the statutory language of the
CVRA, which provides that victims have the right “to be reasonably heard” in judicial proceedings
regarding sentencing. See 18 U.S.C. § 3771(a)(4). This proposed change prompted the greatest
number of public comments. One concern that was expressed repeatedly was that the statutory
language might be interpreted to cut back on the victim’s right to be heard at sentencing because the
statutory phrase replaced language giving victims of crimes of violence or sexual offenses the right
“to speak.” The Committee added language to the note stating that absent unusual circumstances
any victim who is in the courtroom should be allowed a reasonable opportunity to speak directly to
the judge. Other comments requested changes falling outside the bounds of the published
amendments, such as adding a requirement that victims be given the right to disclosure to all or part
of the presentence report. A change of this nature would require publication for notice and
comment, and thus could not be considered as part of this amendment.

After extended discussion and votes on preliminary matters, the Committee voted 10 to 2 to
forward the proposed Rule 32 amendments to the Standing Committee.

Recommendation—The Advisory Committee recommends that the proposed amendments
to Rule 32 be approved as amended and forwarded to the Judicial Conference.

6. ACTION ITEM-Rule 60. Victim’s Rights. Proposed New Rule
- Providing for Notice to Victims, Attendance at Proceedings, the Victim’s
Right to Be Heard; Enforcement of Victim’s Rights; and Limitations on

Relief.

This rule implements several provisions of the Crime Victims’ Rights Act, codified as 18
U.S.C. § 3771, in judicial proceedings in the federal courts. It contains provisions regarding the
notice to victims regarding judicial proceedings, the victim’s attendance at these proceedings, and
the victim’s right to be heard, as well as provisions governing the enforcement of victims’ rights,
including who may assert these rights and where they may be asserted. The Rule also incorporates
the statutory provisions limiting relief. Following publication, the Rule was amended throughout
to use consistent language to describe its application to the rights of victims “described in these
rules.” That change responds to concerns that the Rule might be thought to apply to other contexts
where victim interests are considered, where there are distinct bodies of statutory or decisional law.

Rule 60, like other CVRA amendments, was criticized both for going too far and not going
far enough. A number of commentators proposed additions which were not considered on the merits
because they would require publication for comment. These include the following: (1) a provision
governing the time when victim rights must be raised, (2) a provision requiring victims to assert their
rights under the same procedural rules applicable to the parties, (3) a provision applying waiver to
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victim rights not asserted in a timely manner, (4) a provision requiring victims to be notified of their
rights at proceedings, and (5) a provision giving the victims the right to be heard at any proceeding
affecting their rights, not just at bail, plea, and sentencing hearings. Other comments suggested that
some or all of the provisions in Rule 60 were unnecessary because they were already provided for
by statute, or were beyond the scope of the Enabling Act. Finally, there was support for adding a
provision that would indicate that the victim’s rights under the Criminal Rules do not override the
constitutional rights of the defendant or third parties, and do not override statutory rights in the
absence of a showing of compelling need. These proposals, and others, can be considered by the
Committee in the future. Finally, support was also expressed for unpacking Rule 60 and distributing
its changes throughout the rules. As noted above, the Advisory Committee has reaffirmed its view
that it is desirable to group these key provisions in a single rule.

Subdivision (a)(1) implements 18 U.S.C. § 3771(a)(2), which provides that a victim has a
“right to reasonable, accurate, and timely notice of any public court proceedings. . . .” The proposed
amendment requires “the government” to use its best efforts to notify victims of public court
proceedings.

Subdivision (a)(2) implements 18 U.S.C. § 3771(a)(3), which provides that the victim shall
not be excluded from public court proceedings unless the court finds by clear and convincing
evidence that the victim’s testimony would be materially altered by attending and hearing other
testimony at the proceeding. It closely tracks the statutory language.

Subdivision (a)(3) implements 18 U.S.C. § 3771(a)(4), which provides that a victim has the
“right to be reasonably heard at any public proceeding in the district court involving release, plea,
[or] sentencing....” It tracks the statutory language.

Subdivision (b) implements the provisions of 18 U.S.C. § 3771(d)(1), (2), (3), and (5). It
provides that the victim and the attorney for the government may assert the rights provided for under
the Crime Victims’ Rights Act, and that those rights are to be asserted in the district where the
defendant is being prosecuted. Where there are too many victims to accord each the rights provided
by the statute, the district court is given the authority to fashion a reasonable procedure to give effect
to the rights without unduly complicating or prolonging the proceedings.

In response to public comments, proposed Rule 60 was amended to state that the “victim’s
legal representative” may raise the victim’s rights, as specified by the CVRA. The note has been
revised to state the Committee’s understanding that counsel may present the views of the victim or
the victim’s lawful representative. The rule was also revised to state that a victim’s rights can be
raised by “any other person as authorized by 18 U.S.C. § 3771(d) and (e).” This incorporates the
statutory provisions regarding victims who are minors and other victims who are incompetent,
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incapacitated or deceased, and it also recognizes the statutory limitations on a defendant’s assertion
of rights as a victim, which are found in 18 U.S.C. § 3771(d)(1) and (e).

Finally, the statute and the implementing rule make it clear that failure to provide reliefunder
the rule never provides a basis for a new trial. Failure to afford the rights provided by the statute and
implementing rules may provide a basis for re-opening a plea or a sentence, but only if the victim
can establish all of the following: the victim asserted the right before or during the proceeding, the
right was denied, the victim petitioned for mandamus within 10 days as provided by 18 U.S.C. §
3771 (d)(3), and — in the case of a plea — the defendant did not plead guilty to the highest offense
charged. (The term “highest offense charged” was drawn from the CVRA, 18 U.S.C. § 3771

(D(GHC))
The Committee voted 10 to 2 in favor of recommending the proposed Rule 60 be approved.

Recommendation—The Advisory Committee recommends that proposed Rule 60 be
approved as amended and forwarded to the Judicial Conference.

7. ACTION ITEM-Rule 61. Title. Proposed New Rule.

This amendment renumbers current Rule 60 as Rule 61 to accommodate the new victims’
rights rule. The Committee approved the amendment without objection.

Recommendation—The Advisory Committee recommends that the proposal to renumber
Rule 60 as Rule 61 be approved and forwarded to the Judicial Conference.

8. ACTION ITEM-Rule 41, Search and Seizure; Proposed Amendment
Authorizing Magistrate Judge to Issue Warrants for Property Outside
of the United States.

‘ This amendment responds to a problem that affects the investigation of cases involving
corruption in United States embassies and consulates around the world. Often the most important
evidence is located in the offices or residences associated with the consulate or embassy. Problems
of'this nature have arisen in cases involving embassies and consulates in many countries, and similar
difficulties have arisen in American Samoa, a United States territory that is administered by the
Department of the Interior but has no federal district court. Although these locations are all within
U.S. control, they are not in any State or U.S. judicial district.- As currently written, Rule 41(b) does
not provide magistrate judges with the authority to issue warrants for such locations. (Although the
USA PATRIOT Act amended Rule 41(b)(3) to provide magistrate judges with the authority to issue
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warrants outside the magistrate’s district, this authority is applicable only in cases involving certain
terrorism offenses.)

The language of the proposed amendment was based upon Rule 41(b)(3), added by the USA
PATRIOT Act, and upon the definition of the special maritime and territorial jurisdiction of the
United States contained in 18 U.S.C. § 7, which includes U.S. consulates and embassies. The
proposed amendment provides for jurisdiction in any district in which activities related to the crime
under investigation may have occurred, or in the District of Columbia, which is the default
jurisdiction for venue under 18 U.S.C. § 3238.

A similar but broader amendment was approved in 1990 by the United States Judicial
Conference, which recommended that the Supreme Court adopt the new rule. The Supreme Court
declined to adopt the rule at that time, concluding that the matter required “further consideration.”
The 1990 proposal was broadly worded: it applied to property “lawfully subject to search and seizure
by the United States.” The current proposal, in contrast, is limited to property within any of the
following: (1) a territory, possession, or commonwealth of the United States; (2) the premises of a
United States diplomatic.or consular mission in a foreign state, and related buildings and land; and
(3) the residences and related property owned or leased by the United States and used by United
States personnel assigned to United States diplomatic or consular missions in foreign states. These
are all locations in which the United States has a legally cognizable interest or in which it exerts
lawful authority and control. The amendment was intentionally drafted narrowly to avoid any thorny
international issues. It addresses only search warrants, not arrest warrants, since the latter may raise
issues under extradition treaties.

The published draft incorporated the language of 18 U.S.C. § 7(9), the statutory provision
granting jurisdiction over crimes committed in diplomatic and consular missions, as well as the
residences and related property owned or leased by the United States for United States personnel
assigned to diplomatic or consular missions. At the urging of the Committee’s Style Consultant, the
statutory language was simplified. The committee note was also amended to include a statement that
the Rule is intended to authorize a magistrate judge to issue a warrant in all locations where the
statute provides for jurisdiction, and that the differences in language reflect only differing style
conventions.

At the request of the Standing Committee a reference to American Samoa was added to the
rule and placed in brackets, and public comment was sought on whether American Samoa presented
a special case. The Pacific Islands Committee of the Judicial Council of the Ninth Circuit opposed
the application of the rule to American Samoa, suggesting that the matter requires further study, and
that a different amendment that would treat the High Court of Samoa as the equivalent of a state
court would be preferable to the current proposal.
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The Advisory Committee concluded that the rule should apply to American Samoa. A gap
in the Government's ability to enforce the law is plainly present in American Samoa, and that gap
should be remedied. The Department is presently conducting investigations involving possible
federal criminal activity in American Samoa, and the Federal Bureau of Investigation has established
a Resident Agency there to address criminal activity. Because American Samoa is not located within
any federal judicial district, violations of Title 18 that occur in American Samoa must be prosecuted
in districts outside of American Samoa, consistent with the venue provisions of 18 U.S.C. § 3238.
The proposed amendment of Rule 41(b) would simply provide United States magistrate judges
located in those other federal districts with the authority to issue search warrants to gather evidence
that pertains to those federal criminal violations. The suggestion of the Pacific Islands Committee
for a different amendment to Rule 41 addresses distinct issues of comity that are beyond the focus
of the current proposal; this suggestion should not delay the implementation of the current proposal.

The Committee unanimously approved the proposed amendment for transmittal to the
Standing Committee.

Recommendation—The Advisory Committee recommends that the proposed amendment
to Rule 41(b) be approved as amended and forwarded to the Judicial Conference.

I11. Action Items—Recommendations to Publish Amendments to the Rules
A. Time Computation Rules
1. ACTION ITEM-Rule 45(a)

The Advisory Committee recommends that Rule 45(a) be amended to track the time
computation template developed by Judge Kravitz’s committee. Only minor changes (such as the
substitution of references to criminal rather than civil rules in the committee note) were needed to
adapt the template to the Criminal Rules.

Only one aspect of the proposed rule deserves special mention. Following the template,
proposed Rule 45(a) applies to statutory time periods as well as to periods stated in the rules, with
the exception of statutes that provide for a different time counting rule (such as “business days” or
“excluding Saturdays, Sundays, and holidays™). At present it is not clear that Rule 45(a) has any
application to statutory time periods. Unlike the comparable provisions in the other rules (such as
Civil Rule 6(a)), Rule 45(a) currently contains no reference to statutory time periods, nor did it retain
the general language “any time period” used prior to restyling. Accordingly, the proposed committee
note recognizes that the new language may broaden the applicability of Rule 45. It states that the
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general time computations do not apply to Rule 46(h), because that rule is based upon a statute that
provides for a different time-counting method.

The Committee discussed the need for legislative action in tandem with the rulemaking
process, and noted that the need for legislative action is particularly acute in several instances where
statutory time periods underlie the time periods specified in the Criminal Rules. For example, the
time specified in Rule 5.1(c) for preliminary hearings is based upon the requirements of 18 U.S.C.
§ 3060(b). If the “new days are days” time computation rule is not applicable to statutory periods,
it would leave open the argument that actions that would be timely under particular rules would not
meet statutory requirements like those in § 3060(b). The Committee is working to develop a list of
statutory provisions where legislative action is most needed.

The Committee also discussed the need to develop a process for revising local rules to
accommodate the new time counting rules, and urged Judge Kravitz and his committee to make this
part of the implementation process.

The Committee voted unanimously to forward the Rule 45(a) amendment to the Standing
Committee for publication. After the meeting changes were circulated and approved by e-mail to
bring Rule 45(a) and the committee note into conformity with the most recent draft of the time
computation template and accompanying rule, so that all of the rules would be as consistent as
possible.

Recommendation--The Advisory Committee recommends that the proposed amendment
to Rule 45(a) be published for public comment.

The Committee was also unanimous in recommending the following amendments to time
periods that are intended to compensate for the change to a “days are days” method of counting time.
Rules Committee—to accompany these amendments. The Committee approved the addition-of these
Subsequent to the meeting, committee notes were drafted—paralleling those adopted by the Civil
notes by e-mail.

2. ACTION ITEM-Rule 5.1

Rule 5.1 requires a preliminary hearing to be held within 10 days after a defendant’s initial
appearance if the defendant is in custody or 20 days if the defendant is not in custody. The
Committee recommends extending these periods to 14 and 21 days if proposed Rule 45(a) is
adopted, but notes that these periods are based upon 18 U.S.C. § 3060(b). Because of the statutory
basis of the time periods in the current rule, this proposal is contingent upon the adoption of a
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statutory amendment. If the statute can be amended, conversion to 14 and 21 days would be the
rough equivalent of the times under the current rule.

Recommendation--The Advisory Committee recommends that the proposed amendment
to Rule 5.1 be published for public comment.

3. ACTION ITEM-Rule 7

The Committee unanimously concluded that the time for motions for a bill of particulars

should be increased from 10 to 14 days if proposed Rule 45(a) is adopted.

Recommendation--The Advisory Committee recommends that the proposed amendment
to Rule 7 be published for public comment.

4. ACTION ITEM-Rule 12.1

Rule 12.1 (alibi defense) establishes time periods for responses and disclosure. The
Committee concluded that if proposed Rule 45(a) is adopted the 10 day periods for the defendant’s
response and the government’s disclosure under Rule 12.1(a)(2) and (b)(2) should be increased from
10 to 14 days.

Recommendation--The Advisory Committee recommends that the proposed amendment
to Rule 12.1 be published for public comment.

5. ACTION ITEM-Rule 12.3

Rule 12.3 (public authority defense) establishes time periods for responses, requests, and
replies. The Committee concluded that if proposed Rule 45(a) is adopted the 10 days periods in Rule

12.3 should be increased to 14 days, and the 20 day period be increased to 21 days.

Recommendation--The Advisory Committee recommends that the proposed amendment
to Rule 12.3 be published for public comment.
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6. ACTION ITEM-Rule 29

Rule 29(c)(1) requires motions for post-verdict acquittal to be filed within 7 days after a
~ verdict or the discharge of the jury. The Committee recommends increasing the time to 14 days if
proposed Rule 45(a) is adopted. At present, excluding weekends and holidays from the 7 day period
means that the defense has at least 9 days for such motions. Requests for continuances are frequent,
and often the motions are filed in a bare bones fashion requiring later supplementation. Rather than
increasing the need for continuances, it would be preferable to set the general time at 14 days (a
multiple of 7).

Recommendation--The Advisory Committee recommends that the proposed amendment
to Rule 29 be published for public comment.

7. ACTION ITEM-Rule 33

/

The Committee concluded that the considerations that support extending Rule 29(c)(1)’s 7
day period to 14 days apply equally to motions for a new trial under Rule 33(b)(2).

Recommendation--The Advisory Committee recommends that the proposed amendment
to Rule 33 be published for public comment.

8. ACTION ITEM-Rule 34

The Committee concluded that the considerations that support extending Rule 29(c)(1)’s 7
day period to 14 days apply equally to motions for arrest of judgment under Rule 34.

Recommendation--The Advisory Committee recommends that the proposed amendment
to Rule 34 be published for public comment.

9. ACTION ITEM-Rule 35

Rule 35(a) currently allows the court to correct a sentence for arithmetic, technical, or other
clear error within 7 days after sentencing (which is, in practical terms, approximately 9 days under
the current counting rules). The Committee concluded that this period should be increased to 14
days if proposed Rule 45(a) is adopted. Sentencing is now so complex that minor technical errors
are not uncommon. Extension of the period to 14 days will not cause any jurisdictional problems
if an appeal has been filed because FRAP 4(b)(5) expressly provides that the filing of a notice of
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appeal does not divest the district court of jurisdiction to correct a sentence under Rule 35(a). There
was some sentiment on the committee for a rule that would allow the court to correct such errors at
any time, but the Committee did not pursue this line of thought because it falls beyond the scope of
the current computation project.

Recommendation--The Advisory Committee recommends that the proposed amendment
to Rule 35 be published for public comment.

10. ACTION ITEM-Rule 41

Rule 41(e)(2)(A)(i) now states that a warrant must command that it be executed within a
specified time no longer than 10 days (which can be up to 14 days under the current time
-computation rules). The Committee recommends that the period be increased to 14 days, although
it noted that the considerations here are significantly different than those pertinent to many of the
other rules. First, warrants can and often are executed on nights and weekends. Second, there is a
real concern that warrants not be executed on the basis of stale evidence. For that reason, the courts
often set a time for execution that is shorter than 10 days. On the other hand, there are situations in
which more time may be needed for the proper execution of a highly complex warrant. After
weighing these various considerations, the Committee concluded that designating a 14 day period
was appropriate because it was the rough equivalent of the present period, followed the multiples
of 7 rule of thumb, and still left the court with discretion to set a shorter time period in individual
cases, as is frequently done at present.

Recommendation--The Advisory Committee recommends that the proposed amendment
to Rule 41 be published for public comment.
11. ACTION ITEM-Rule 47

The Committee recommends that the current requirement under Rule 47(c) that motions be
served 5 days before the hearing date be increased to 7 days if proposed Rule 45(a) is adopted.

Recommendation--The Advisory Committee recommends that the proposed amendment
to Rule 47 be published for public comment.
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12. ACTION ITEM-Rule 58

Rule 58(g) governs appeals from a magistrate judge’s order or judgment in cases involving
petty offenses and misdemeanors. The Committee recommends that the time under Rule 58(g)(2)
for interlocutory appeals and appeals from a sentence or conviction of a misdemeanor be increased
from 10 to 14 days if proposed Rule 45(a) is adopted.

Recommendation--The Advisory Committee recommends that the proposed amendment
to Rule 45(a) be published for public comment.

13. ACTION ITEM-Rule 59

The Committee concluded that the 10 day period for objections to nondispositive
determinations, findings, and recommendations by a magistrate judge under Rule 59(a) and
dispositive matters under 59(b) should be increased to 14 days if proposed Rule 45(a) is adopted.

Recommendation--The Advisory Committee recommends that the proposed amendment
to Rule 59 be published for public comment.

14. ACTION ITEM-Rule 8 of the Rules Governing § 2254 Proceedings

The Committee recommends that the 10 day period for filing objections under Rule 8(b) be
increased to 14 days if proposed Rule 45(a) is adopted.

Recommendation--The Advisory Committee recommends that the proposed amendment
to Rule 8 of the Rules Governing § 2254 Proceedings be published for public comment.
15. ACTION ITEM-Rule 8 of the Rules Governing § 2255 Proceedings

The Committee recommends that the 10 day period for filing objections under Rule 8(b) be
increased to 14 days if proposed Rule 45(a) is adopted.

Recommendation--The Advisory Committee recommends that the proposed amendment
to Rule 8 of the Rules Governing § 2255 Proceedings be published for public comment.
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B. Rule 16

ACTION ITEM-Rule 16 Discovery and Inspection; Proposed
Amendment Exculpatory and Impeachment Information

The proposed amendment to Rule 16 is the result of four years of discussion and
consideration by the full Advisory Committee and by two subcommittees. This portion of my report
provides a summary of the justifications for and issues raised by the proposed amendment.

I have provided the following related materials as attachments: (1) an American College of
Trial Lawyers 2003 position paper; (2) the Federal Judicial Center’s 2004 Report on the Treatment
of Brady v. Maryland Material and supplemental 2005 data; (3) a letter from the Federal and
Community Defenders; (4) excerpts from the American Bar Association’s Model Rules of
Professional Conduct and Criminal Justice Standards; (5) the Department of Justice’s new Brady
policy; (6) two lists of Brady cases, one covering the period through July 2001, and the other listing
more recent cases; and (7) excerpts from an ALR annotation discussing other cases. In addition, the
Federal Judicial Center is completing a new research report that should be available in time for
inclusion in the materials distributed to the Standing Committee, and I understand that the
Department of Justice expects to submit additional materials.

The proposed amendment reflects the Advisory Committee’s conclusions that (1) there is a
strong case for codifying the prosecution’s duty to disclose exculpatory and impeachment evidence
in the Federal Rules, and (2) the disclosure under the rules should be broader in scope than the
constitutional obligation imposed by Brady v. Maryland, 373 U.S. 83 (1963), and its progeny. The
proposed amendment makes the prosecution’s disclosure to the defense of exculpatory and
impeachment material a standard part of pretrial discovery in federal prosecutions.

The Committee did not come to the decision to recommend this amendment lightly. The
Department of Justice has consistently opposed the idea of amending Rule 16 to encompass
exculpatory and impeachment material. The Committee has considered the Department’s concerns,
and it revised the draft amendment, narrowing it substantially in several respects, in.an effort to be
responsive to these concerns. During the time the amendment was under consideration, as discussed
below, the Department also adopted an internal policy intended to address many of the concerns that
prompted the consideration of an amendment. The Advisory Committee welcomed the new policy,
but ultimately concluded that it did not take the place of a judicially enforceable amendment to the
Federal Rules. The proposed rule and the Department’s policy are not in conflict. Rather, they
would complement one another and focus appropriate attention on the importance of providing
exculpatory and impeachment evidence and information to the defense in a timely fashion.
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After the Department’s presentation of its new internal policy, the Committee voted 8 to 4
to forward the proposed amendment to the Standing Committee for publication.

The need to address the issue in Rule 16

The failure of the Federal Rules of Criminal Procedure to provide a duty to disclose
exculpatory evidence is an anomaly that should be remedied. Although the Federal Rules contain
very detailed provisions requiring pretrial disclosure of a wide variety of material and information,
there is a gap within the rules. They contain no requirement that the government disclose evidence
that would tend to establish the defendant’s innocence or tend to cast doubt on key elements of the
government’s case. In contrast, virtually all states define the prosecutor’s obligation to disclosure
evidence favorable to the defendant by court rule or statute,” and approximately one third of federal
districts have local rules that codify the obligation, define what constitutes Brady material, and/or
set requirements for timing and conditions of disclosure.?

There is strong support for amending Rule 16 to include a requirement that the government
disclose exculpatory evidence. The Advisory Committee’s consideration of this issue was prompted
by its receipt of a lengthy 2003 position paper from the American College of Trial Lawyers that
advocated an amendment to Rule 16 (as well as a companion amendment to Rule 11). The position
paper--which was adopted by the College’s Board of Regents--reported the experience of the
members of the College’s Federal Criminal Procedure Committee. In essence, the College
concluded that defense efforts to obtain Brady material are often unsuccessful because neither the
scope of the obligation nor the timing requirements are clear. In the absence of a clear definition,
federal prosecutors have adopted various interpretations of their obligations under Brady that
improperly restrict disclosure, and disclosure has often been delayed or even denied. The
practitioners on the Advisory Committee reported that similar experiences are common. A letter
from the Federal and Community Defenders that is included as an attachment and additional
communications from individual Federal Defenders also support this view.

*The state rules are described in 2004 report of the Federal Judicial Center, which is
included as an attachment. Because it is not critical to know the precise count of states that have
each variation of the rules in question, the Federal Judicial Center has not been asked to update
that portion of its report. This could, of course, be done during the comment period if it were
deemed helpful.

3In its 2004 report the Federal Judicial Center found (p. 4) that 30 of the 94 districts had a
relevant local rule, order, or procedure governing disclosure of Brady material. As noted above,
the FJC is presently updating this report to provide a completely current count, and its new report
will be included in the agenda materials.
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The Committee is also aware of a significant number of cases in which the courts have found
Brady violations, as well as many more cases in which the courts have found that exculpatory
material was not disclosed—or was not disclosed in a timely fashion-but nevertheless found no
constitutional violation because the failure to provide the evidence did not deprive the defendant of
due process. In many cases, the court found that the undisclosed evidence was favorable to the
defendant—and material in the sense that term is generally used under Rule 16-but not material in
anarrower constitutional sense. In order to meet this elevated constitutional standard of materiality,
the defense must establish a reasonable probability that had disclosure been made the result would
have been different, United States v. Bagley, 473 U.S. 667 (1985), or that the trial did not result in
a verdict worthy of confidence, Kyles v. Whitley, 514 U.S. 419 (1995). The attached materials
include brief descriptions of cases considering Brady issues,* as well as an annotation collecting
cases.’

The reported cases are not, however, a true measure of the scope of the problem, which it is
impossible to measure precisely. The defense is, by definition, unaware of exculpatory information
that has not been provided by the government. Although some information of this nature comes to
light by chance from time to time, it is reasonable to assume in other similar cases such information
has never come to light. There is, however, no way to determine how frequently this occurs. For
that reason, the Advisory Committee places substantial weight on the experience of highly respected
practitioners, such as the members of the American College of Trial Lawyers and the practitioner
members of the Advisory Committee, who strongly support the need for an amendment to Rule 16.
Similarly, the Federal and Community Defenders believe that a rule is needed. One of the values
of publishing the proposed rule, of course, would be to gain further information on this point.

It is also important to note that in a large number of districts the local rules or standing orders
require disclosure of some or all of the information that would be addressed by the proposed
amendment. The local rules, it should be noted, vary widely regarding both the scope of the
material to be disclosed, as well as the timing. These variations will be described in the forthcoming
Federal Judicial Center report, which will be distributed with the agenda materials. For present
purposes, it is sufficient to note two points. First, the development of numerous local rules supports

*Cases prior to July 2001 are summarized in an excerpt from the Habeas Assistance and
Training Project. Later cases were summarized by Professor Beale.

>This annotation is of interest because it contains not only cases in which the court found
that exculpatory or impeachment information was “material” in the sense that term is used in
Brady, but also a large number of cases in which the court found that exculpatory material was
not provided, but that the error was not of constitutional dimensions because the defendant was
unable to show a reasonable probability that the result of the trial would have been different if the
evidence has been disclosed.
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the Advisory Committee’s view that exculpatory and impeachment evidence and information can
and should be addressed by rulemaking. Second, the variety of these rules suggests that it may be
time to replace the patchwork of varying local rules with a single uniform rule.

One new factor emerged during the course of the Committee’s consideration of this issue:
the Department of Justice, under the leadership of Assistant Attorney General Alice Fisher, adopted
a new policy in the United States Attorneys Manual (USAM) requiring disclosure. This is the first
time that the Department’s written policies have mandated disclosure of exculpatory and
impeachment evidence and information, and the Committee was extremely supportive of the
Department’s action. Moreover, the Department took the unusual step of providing Committee
members with drafts of the policy and seeking their comments. The Committee applauded the
Department’s action, and specifically its broad statement of the duty of disclosure. In the end,
however, the Advisory Committee concluded that the new policy, though a major step forward, did
not obviate the need for the proposed rule, which differs from the USAM policy in two key respects.
First, the USAM policy retains a subjective limitation on the duty to disclose information that is
exculpatory or impeaching, but which the prosecutor concludes is “not significantly probative of the
issues before the court.” USAM § 9-5.001(E)(C). Second, the new policy, like the remainder of the
USAM, is not judicially enforceable; it “does not create a general right of discovery,” “[n]or does
it provide defendants with any additional rights and remedies.” USAM § 9-5.001(E). See also
USAM § 9-5.100 (Preface) (“GIGLIO POLICY”) (same). The Committee considered deferring
consideration of the amendment to give the new policy time to take effect, but felt that it would not
be feasible to monitor compliance. As noted above, the defense is generally unaware when the
prosecution fails to provide exculpatory or impeachment information. Accordingly, although it
welcomed the Department’s recognition of the prosecution’s constitutional and professional
obligations in the United States Attorneys Manual, the Committee concluded that the new policy did
not eliminate the need for a rule making disclosure a part of pretrial discovery.

The rationale for the scope of the proposed Amendment .

The proposed amendment is not intended simply to codify the prosecution’s constitutional
duty under Brady. Under Brady and the cases that followed it, due process is denied and reversal
of a conviction required only if the defense establishes a reasonable probability that had disclosure
been made the result would have been different, United States v. Bagley, 473 U.S. 667, 682 (1985),
or that the trial did not result in a verdict worthy of confidence. Kyles v. Whitley, 514 U.S. 419
(1995). Although the Supreme Court refers to this as a “materiality” requirement, it is not the same
standard of materiality used in Rule 16, which requires disclosure of documents, objects, reports and
examinations that are “material to preparing the defense.” See Rule 16(a)(1)(E)(I) & (F)(iii). Under
Brady, materiality is a requirement that the defense show prejudice.
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The proposed rule requires disclosure of “all ... exculpatory or impeaching information” that
is known to the attorney for the government or law enforcement agents who are involved in the
investigation of the case. The committee note defines information as exculpatory “if it tends to cast
doubt upon the defendant’s guilt.as to any essential element in any count in the indictment or
information.” The note also states what is implicit in the text of the rule: there is no additional
requirement of materiality as that term is used in cases such as Kyles v. Whitley. As a policy matter,
this is desirable for several reasons. First, the materiality standard in Brady and its progeny was
developed for the purpose of appellate review and collateral attack, and it focuses on the impact of
undisclosed evidence in light of the record as presented at trial. This standard is obviously ill suited
to application prior to trial, particularly in light of the fact that full discovery is not available to either
the prosecution or the defense. It is nearly impossible to assess before trial the likelihood that
particular information would change the outcome of trial. Second, the materiality standard in the
Brady line of cases is a constitutional minimum, imposed in state as well as federal cases, not a rule
of best practice. Showing a “true” Brady violation is an extremely difficult burden for the defense
to bear, because it encompasses only a narrow range of information. Cf. Strickler v. Green, 527 U.S.
263, 281-82 (1999) (recognizing the distinction between “so-called Brady violations” — violations
of'a“broad obligation to disclose exculpatory evidence” — and “true” Brady violations, which occur
only when the defendant can show a reasonable probability that the result would have been different
if exculpatory or impeachment evidence had been disclosed).

Codifying a requirement that the prosecution disclose all evidence that casts doubt on the
defendant’s guilt as to any essential element of the case as well as information that impeaches the
government’s case would bring the Federal Rules in line with current statements of the prosecution’s
ethical responsibilities and professional statements of good practice, which go substantially beyond
the constitutional requirements under Brady. The American Bar Associations’s Model Rules of
Professional Conduct and the ABA Criminal Justice Standards both articulate a broad standard for
pretrial discovery. The Model Rules state that the prosecutor shall “make timely disclosure to the
defense of all evidence or information known to the prosecutor that tends to negate the guilt of the
accused or mitigates the offense....” AMERICAN BAR ASSOCIATION MODEL RULES OF PROFESSIONAL
CONDUCT, Rule 3.8(d) (2002) (emphasis added).® Similarly, the ABA Standards for Criminal

8The American Bar Association’s Criminal Justice Standards for Discovery states the
same obligation. It provides that the prosecution should disclose:

(viii) Any material or information within the prosecutor’s possession or control which
tends to negate the guilt of the defendant as to the offense charged or which would tend to

reduce the punishment of the defendant.

ABA STANDARDS FOR CRIMINAL JUSTICE: DISCOVERY AND TRIAL BY JURY, Standard 11-2.1 (a)
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Justice: Prosecution and Defense Function provide that broad disclosure is required at the earliest
possible time “of the existence of all evidence or information which tends to negate the guilt of the
accused or mitigate the offense charged or which would tend to reduce the punishment of the
accused.” ABA STANDARDS FOR CRIMINAL JUSTICE: PROSECUTION AND DEFENSE FUNCTION,
Standard 3-3.11 (3 ed. 1993) (emphasis added).

Codifying a general discovery obligation that goes beyond the constitutional minimum would
also bring the Federal Rules in line with state procedural rules. A 2004 study by the Federal Judicial
Center ( included as an attachment) found that most states have adopted procedural rules codifying
the prosecution’s duty to disclose exculpatory and impeachment evidence, and that many states have
adopted the language of the ABA’s Model Rules and the Criminal Justice Standards. According to
the FJC study, twenty three states have adopted rules that require disclosure of “any material or
information which tends to negate the guilt of the accused as to the offense charged or would tend
to reduce the accused’s punishment therefore.” LAUREL L. HOOPER, ET AL., TREATMENT OF BRADY
V. MARYLAND MATERIAL IN UNITED STATES DISTRICT AND STATE COURTS’ RULES, ORDERS, AND
POLICIES, REPORT TO THE ADVISORY COMMITTEE ON CRIMINAL RULES OF THE JUDICIAL
CONFERENCE OF THE UNITED STATES 19 (October 2004). Ten additional states provide for a duty
to disclose “exculpatory evidence” or “exculpatory material.” Ibid. Five states require the disclosure
of evidence “favorable to the accused” that is also “material and relevant to the issue of guilt or
punishment.” 7d. at 20. Many states also provide for the disclosure of types of evidence and
information, not included in Rule 16, that would be helpful to the defense. Id. at 21. "

Specific aspects of the proposed rule

There are two critical features of the proposed rule: the scope of required disclosure, and the
timing of the disclosure.

Scope of required disclosure. As noted above, the proposed rule is stated without any
separate “materiality” requirement, though evidence is certainly material in the general sense used
in Rule 16--“material to preparing the defense”--if it “is ... either exculpatory or impeaching.” The
proposed rule further defines exculpatory in the committee note as information “that tends to cast
doubt upon the defendant’s guilt as to any essential element in any count in the indictment.” This
is similar to the ABA Standards noted above and many state statutes and court rules based upon
them, all of which refer to evidence or information that tends to negate the guilt of the accused. The
committee note does not define the term impeachment.

(3rd Ed. 1996).
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The rule refers to “information.” This word was chosen, instead of evidence, to make it clear
that the discovery obligation was not limited to admissible evidence. The Advisory Committee
discussed whether to use the phrase “evidence and information,” which is used in many of the state
provisions as well as the ABA Standards and Model Rules. The Committee felt that the term
information was broad enough to encompass both, but can rephrase the amendment following notice
and comment if there is any confusion on this point.

The rule refers to information “known to” the prosecution team, without limiting it to
information that is within the prosecution’s “possession, custody, and control,” as is the case with
several other parts of Rule 16. See, e.g., Rule 16(a)(1)(E). Since the rule is phrased in terms of
“information,” rather than evidence or material, it is fair to ask the government to provide
exculpatory information even if it does not have custody of any specific piece of evidence (because,
for example, it is in the custody and control of state officials). Providing the defense with the
information that such exculpatory evidence exists would permit the defendant to subpoena the
evidence from a third party or to investigate in an effort to find admissible evidence.

Timing. The Committee considered at length the issue of the timing of disclosure, which is
a critical issue for both prosecution and defense. From the defense perspective, the earliest possible
disclosure is desirable, and one of the key objections from both the American College of Trial
Lawyers and other practitioners is that if disclosure is made, it often occurs on the eve of, or even
during trial. As a result, it is difficult for the defense to make use of the information without a
continuance, if one can be obtained. The defense seeks exculpatory and impeachment information
as part of routine pretrial disclosure, and that is, in fact, how it is treated in many jurisdictions
(including a number of federal districts). The Department of Justice, however, expressed grave
concern that disclosure significantly in advance of trial could have adverse consequences. The most
pressing concern, from the Department’s perspective, is the need to protect witnesses from
intimidation and even physical harm. Accordingly, the Department placed a high priority on
deferring the disclosure of any information that would identify witnesses, directly or indirectly, in
order to limit the time during which any prospective witness is subject to coercion or threats.
Moreover, deferring disclosures about witnesses until the eve of trial means that the identity of many
prospective witnesses will never be disclosed, since most cases do not go to trial.

The rule proposed by the Committee reflects a compromise on timing. It distinguishes
between the timing for exculpatory information and information that merely goes to impeachment.
It is impeachment information, by definition, which raises most of the concerns about revealing the
identity of prospective government witnesses. The rule defers the duty to provide impeachment
information, providing that “[t]he court may not order disclosure of impeachment information earlier
than 14 days before trial.” In the case of exculpatory information, in contrast, the rule states that
prosecution must make this information available “[u]pon a defendant’s request,” without setting
a particular time. This follows the pattern of other pretrial discovery obligations under Rule 16.
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Thus the rule would permit the district courts to include such disclosure within the other timing
requirements applicable to pretrial discovery. In contrast, the American College of Trial Lawyers
proposed arequirement that disclosure be provided within 14 days after the defendant’s request. The
College noted (p. 23) that early discovery is especially important in the federal system, where the
Speedy Trial Act requires cases to be brought to trial quickly, and the time for pretrial preparation
is limited, even in complex cases which may have been under investigation for years.

Other features not included. The American College of Trial Lawyers also proposed (pp. 23-
24) a due diligence certification, which would require the government attorney to certify in writing
that he or she has exercised due diligence in locating all information favorable to the defendant,
provided all such information to the defendant, and acknowledged the continuing obligation to
disclose such evidence until final judgment has been entered. This certification requirement was
intended to avoid a situation where evidence known to investigators was never known to the
prosecutor or disclosed to the defense, and to highlight the critical importance placed upon
compliance with this requirement. The Committee’s proposal does not include a certification
requirement.

The Committee also discussed, but did not include in this proposal, a requirement to provide
information that would be relevant to sentencing. The Committee has received proposals for

disclosure requirements related to sentencing, but did not make that part of this proposal.

Effect on appellate review and collateral attack

One issue that concerned members of the Advisory Committee was the effect that the
amendment would have on cases on direct appeals and collateral attack. The short answer is that (1)
defendants who could establish a violation of Rule 16 would likely find it somewhat easier to obtain
anew trial on direct appeal than if they had to prove a constitutional violation, but (2) it is doubtful
that there would be any difference on collateral attack.

Direct appeals. The adoption of the proposed rule would have two effects in cases on direct
appeal. First, because the rule would define the duty to provide exculpatory and impeachment
- material more clearly and more broadly, it should simplify the court’s task in determining whether
a violation occurred. The rule would also change the standard of review, though there is sufficient
variation in law at the circuit level that the picture is not entirely clear. A showing of prejudice is
a necessary element of a constitutional violation under Brady and the cases that follow it. To
establish a constitutional violation the defendant must demonstrate a reasonable probability that had
disclosure been made the result would have been different, United States v. Bagley, 473 U.S. 667
(1985), or that the trial did not result in a verdict worthy of confidence, Kyles v. Whitley, 514 U.S.
419 (1995). In contrast, once a defendant has established that a violation of the Rules of Criminal
Procedure, the burden in on the government to demonstrate that any error raised in a timely fashion
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was harmless. See United States v. Vonn, 535 U.S. 55, 62 (2002). In Vonn and United States v.
Olano, 507 F.3d 725, 733 (1993), the Supreme Court stated that the government has the burden of
persuasion on the prejudice issue under Rule 52(a), but a defendant who did not raise the issue in
a timely fashion bears the burden of persuasion on prejudice under the plain error provision of Rule
52(b). Although both Vonn and Olano were plain error cases, and the discussion of Rule 52(a) was
technically dicta, the Court was clear on the point that in contrast to Rule 52(b) the government has
the burden of showing harmlessness under Rule 52(a).

Many circuit decisions, however, still cite older precedents and hold that the defendant
seeking relief on appeal from a discovery violation must always show prejudice. See, e.g., United
States v. Rosario-Peralta, 199 F.3d 552 (1st Cir. 1999), and United States v. Figure on-Lopez, 125
F.3d 1241 (9th Cir. 1997). It is doubtful whether these cases can be squared with the Supreme
Court’s decisions in Vonn and Olano.

Collateral attacks. In § 2255 proceedings a defendant must establish “a violation of the
Constitution or laws of the United States.” Nonconstitutional claims can be raised, however, only
if the error is “a fundamental defect which inherently results in a complete miscarriage of justice,
[or] an omission inconsistent with the rudimentary demands of fair procedure.” Hill v. United States,
368 U.S. 424, 428 (1962). Since Hill involved a violation of the Federal Rules of Criminal
Procedure, the same standard should be applicable to a violation of Rule 16. It seems likely that the
“complete miscarriage of justice” and “rudimentary demands of fair procedure” standards would be
similar the principles the Court has articulated in the Brady line of cases. If so, then the adoption
of the amendment would have no effect in collateral proceedings.

Recommendation--The Advisory Committee recommends that the proposed amendment
to Rule 16 be published for public comment.

C. Forfeiture Rules

Working through a subcommittee, and with the substantial assistance of forfeiture specialists
in the Department of Justice and Mr. David Smith (an authority on forfeiture who presented the
views of the National Association of Criminal Defense Lawyers), the Committee developed and
approved a package of amendments intended to incorporate current practice as it has developed since
the revision of the forfeiture rules in 2000. Although the Committee heard proposals for more
fundamental changes, in general it chose not to break new ground, and adopted what are largely
consensus proposals. All members of the Committee concurred in recommending that the proposed
amendments be forwarded to the Standing Committee for publication. Three rules are affected: Rule
7 (indictment and information), Rule 32 (sentencing), and Rule 32.2 (forfeiture).
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1. ACTION ITEM-Rule 7

The proposal to amend Rule 7 removes a provision that duplicates the same language in Rule
32.2, which was intended to consolidate the forfeiture related provisions.

Recommendation--The Advisory Committee recommends that the proposed amendment
to Rule 7 be published for public comment.

2. ACTION ITEM-Rule 32

The proposed amendment provides that the presentence report should state whether the
government is seeking forfeiture. This is intended to promote timely consideration of issues
concerning forfeiture as part of the sentencing process.

Recommendation--The Advisory Committee recommends that the proposed amendment
to Rule 32 be published for public comment.

3. ACTION ITEM-Rule 32.2

Several changes to Rule 32.2 are proposed.: In subdivision (a) the Committee proposes new
language to respond to uncertainty regarding the form of the required notice that the government is
seeking forfeiture. The amendment states that the notice should not be designated as a count in an
indictment or information, and that it need not identify the specific property or money judgement that
is sought. Where additional detail is needed, it is generally provided in a bill of particulars. After

“extensive consideration in the subcommittee of language that would provide more detail about the
use of bills of particulars, the Committee determined that the better course at this point is to leave
the matter to further judicial development guided by general comments in the committee note.

In subdivision (b)(1) the Committee proposes to add language clarifying the point that the
court’s forfeiture determination may be based on additional evidence or information accepted by the
court in the forfeiture phase of the trial. The amendment also states that the court must conduct a
hearing when requested to do so by either party, and notes that in some instances live testimony will
be needed. The Committee noted that the present rule, which refers to “evidence or information,”
does not limit the court to considering evidence that would be admissible under the Rules of
Evidence (which themselves provide that they are not applicable to sentencing). Whether this is a
good policy can be debated, but it reflects a decision made in 2000 and the Committee did not seek
to reopen the matter.
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Proposed subdivision (b)(2) requires that the court enter a preliminary order of forfeiture
sufficiently in advance of sentencing to permit the parties to suggest modifications before the order
becomes final as to the defendant, and also expressly authorizes the court to enter a forfeiture order
that is general in nature in cases where it is not possible to identify all of the property subject to
forfeiture at the time of sentencing. Recognizing the authority to issue a general reconciles the
requirement that the court make the forfeiture order part of the sentence with Rule 32.2(e), which
allows the court on motion of the government to amend the forfeiture order to include property
“located and identified” after the forfeiture order was entered. The committee note cautions that the
authority to enter a general order should be used only in unusual circumstances, and not as a matter
of course.

The proposed amendments to subdivisions (b)(3) and (4) clarify when the forfeiture order
becomes final as to the defendant (as opposed to third parties whose interests may be affected), what
the district court is required to do at sentencing, and how to deal with clerical errors.

Proposed subdivision (b)(5) clarifies the procedure for requesting a jury determination of
forfeiture, and requires the government to submit a special verdict form.

Proposed subdivisions (b)(6) and (7) govern technical issues of notice, publication, and
interlocutory sale. They are based upon the civil forfeiture provisions in Supplemental Rule G of
the Federal Rules of Civil Procedure.

Recommendation--The Advisory Committee recommends that the proposed amendments
to Rule 32.2 be published for public comment.

D. Electronically Seized Evidence
ACTION ITEM-Rule 41

After study by a subcommittee and a tutorial on the technology for storing and recovering
electronic information, the Advisory Committee approved two changes in Rule 41.

The first change acknowledges that the very large volume of information that can be stored
on computers and other electronic storage media generally requires a two-step process in which the
government first seizes the storage medium and then reviews it to determine what information within
it falls within the scope of the warrant. In light of the enormous quantities of information that are
often involved, as well as the difficulties often encountered involving encryption and booby traps,
the Committee concluded that it would be impractical to set a definite time period during which the
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offsite review must be completed. The committee note emphasizes, however, that the court may
impose a deadline for the return of the medium or access to the electronically stored information.

The second proposed change provides that in a case involving the seizure of electronic
storage media or the seizure or copying of electronically stored information the inventory may be
limited to a description of the physical storage media seized or copied. Similarly, when business
papers or other documents are seized, the inventory will often refer to a file cabinet or file drawer,
rather than seeking to list each document.

Recommendation--The Advisory Committee recommends that the proposed amendment
to Rule 41 be published for public comment.

E. Motions For Reconsideration and Certificates of Appealability in Actions Under §§
2254 and 2255

ACTION ITEM-Rule 11 of the Rules Governing §§ 2254 and 2255 Proceedings

The amendments to Rule 11 of the Rules governing 2254 proceedings, and to Rule 11 of the
Rules Governing 2255 proceedings are intended to provide, for the first time, a well-defined
mechanism by which litigants can seek reconsideration of a district court’s ruling on a motion under
those rules. The efforts by litigants to work around the current procedural gap —particularly by using
Federal Rule of Civil Procedure 60(b) — have generated a good deal of confusion.

The amendments to Rule 11 seek to end this confusion and abuse by replacing the application
of Civil Rule 60(b) in collateral review proceedings with a procedure tailored for such proceedings.
Under the amendment, the sole method of seeking reconsideration by the district court of a §§ 2254
or 2255 order is the procedure provided by Rule 11 of the Rules Governing §§ 2254 and 2255
Proceedings, and not any other provision of law, including Rule 60(b). The amendments provide
disappointed litigants with an appropriate opportunity to seek reconsideration in the district court
based on a “defect in the integrity of the federal habeas proceeding,” Gonzalez, 545 U.S. 524, 532
& n.5, but within an appropriate and definite time period, and with an express prohibition on raising
new claims that “assert, or reassert, claims of error in the movant’s” conviction or sentence, or
“attack[] the federal court’s previous resolution of a claim on the merits,” id. at 532 & nn.4-5, 538
(emphasis by Court). Rule 11 will thus provide clear and quick relief in the district court, while
safeguarding the requirements of §§ 2254 and 2255 as well as the finality of criminal judgments.

The proposed amendment also makes the requirements concerning certificates of
appealability more prominent by adding and consolidating them in the appropriate rule of the Rules
Governing § 2254 and § 2255 Proceedings in the District Courts. Rule 11(a) also requires the
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district judge to grant or deny the certificate at the time a final order is issued, see 3d Cir. L.A.R.
22.2, 111.3, rather than after a notice of appeal is filed up to 60 days later, see Fed. R. App. P.
4(a)(1)(B). This will ensure prompt decision-making when the issues are fresh. It will also expedite
proceedings, avoid unnecessary remands, and inform the moving party’s decision whether to file a
notice of appeal.

The Committee voted unanimously to forward the proposed amendments to Rule 11 to the
Standing Committee. After a lengthy discussion of a related proposal to amend Rule 37 to regularize
coram nobis relief and to provide that other ancient writs may not be used to seek relief from a
criminal judgment, the Committee voted 7 to 4 not to forward the proposed rule to the Standing
Committee.

Recommendation--The Advisory Committee recommends that the proposed amendments
to Rule 11 of the Rules Governing §§ 2254 and 2255 Proceedings be published for public
comment.

Iv. Information Items

A. Rule 29

At present, Rule 29 permits the court to grant a preverdict acquittal that is insulated from
appellate review because of the Double Jeopardy Clause. The subject of amending Rule 29 has been
under active consideration for more than four years, leading to the current amendment that was
published for comment in August of 2006. After extensive discussion of the public comments and
the difficult issues raised by the proposed amendment, the Rules Committee voted 9 to 3 to
recommend that the Standing Committee not forward the proposed amendment to Rule 29 to the
Judicial Conference. After further discussion of other possible changes that might be responsive to
the concerns that prompted the amendment, the Committee voted 7 to 5 to table other amendments
to Rule 29 indefinitely, sine die.

This reporf will first review the background and then describe the Committee’s
recommendation and its reasoning.

Background. For several years the Department of Justice has pressed for an amendment to
Rule 29 on the ground that it is anomalous and highly undesirable to insulate erroneous preverdict
acquittals from any appeal. This issue has been discussed at numerous meetings of the Advisory
Committee, and was brought by the Department directly to the Standing Committee at the January
2005 meeting.
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At present, the rule permits the court to grant acquittals under circumstances where Double
Jeopardy will preclude appellate review. If the court grants a Rule 29 acquittal before the jury
returns a verdict, appellate review is not permitted because Double Jeopardy would prohibit a retrial.
If, however, the court defers its ruling until the jury has reached a verdict, and then grants a motion
for judgment of acquittal, appellate review is available, because the jury’s verdict can be reinstated
if the acquittal is reversed on appeal.

After extensive discussion at several meetings, the Advisory Committee voted in May 2004
to leave the rule as it is because of concerns that the proposed amendment would be problematic in
cases involving multiple defendants or multiple counts, as well as cases in which the jury is unable
to reach a verdict. At that point, the Advisory Committee was under the impression there had been
only a very small number of problematic preverdict acquittals under the present rule.

~ Subsequently, the Department of Justice developed additional information based upon a
survey of all United States Attorneys. This information was intended to show the frequency of
preverdict acquittals, and selected case studies were presented to show the impact erroneous and
unreviewable preverdict acquittals have had on the administration of justice. The Department
presented the new information at the January 2005 meeting of the Standing Committee and strongly
urged the adoption of an amendment to Rule 29 that would provide the government with some
means to appeal erroneous acquittals. The Department indicated that it would support either a rule
requiring that all judgments of acquittal be deferred until the jury has returned a verdict, or a rule that
would defer such a ruling unless the defendant waives the Double Jeopardy rights that would
normally bar the government from appealing.

Following this presentation, the Standing Committee asked the Advisory Committee to draft
an amendment to Rule 29 that would address the concerns raised by the Department of Justice, as
well as those concerning hung juries and cases involving multiple counts and multiple defendants,
and to advise the Standing Committee whether the Advisory Committee recommended such an
amendment.

In response to the Standing Committee’s request, the Advisory Committee developed and
refined a draft amendment at a series of meetings in 2005 and 2006. The Committee considered but
ultimately rejected the option of prohibiting all preverdict acquittals, because they serve a number
of important functions. They provide the trial court with a valuable case-management tool,
especially in complex cases involving a large number of defendants and/or counts. In complex cases
it is very helpful to be able to simplify the case by eliminating some defendant(s) or count(s) from
the jury’s consideration if there is no evidence that could support a conviction. Retaining the option
of preverdict acquittals is also highly desirable from the defense perspective, since there are obvious
costs to continued participation in the latter stages of what may be a lengthy and costly trial.
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The published amendment addressed the problem by retaining the option of preverdict
acquittals, but allowing them only when accompanied by a waiver by the defendant that permits the
government to appeal and — if the appeal is successful — on remand to try its case against the
defendant. The amended rule sought to protect both a defendant’s interest in holding the government
to its burden of proof and the government’s interest in appealing erroneous preverdict judgments of
acquittal. Recognizing that Rule 29 issues frequently arise in cases involving multiple counts and/or
multiple defendants, the amendment permitted any defendant to move for a judgment of acquittal
on any count (or counts).

The Advisory Committee was closely divided on the question whether to recommend
publication of the amendment, and approved doing so by a vote of 6-5. This vote reflected serious
reservations regarding the merits of the proposed amendment, rather than concerns about the
language or form of the amendment. The discussion at the Committee focused on the policy issues.
Members of the Committee who opposed the amendment saw it as inconsistent with the public
policy underlying the Double Jeopardy Clause and as unduly restricting the trial court’s authority.
They were not persuaded that erroneous preverdict acquittals have been a sufficient problem to
warrant such a restriction of constitutional rights and judicial authority. Additionally, since the rule
contemplates a government appeal from a preverdict acquittal, they expressed concern that
government appeals could create new problems, complicating the continuation of the trial of related
counts or defendants, or possibly denying the district courts of jurisdiction to continue such trials.

Action Following Publication and Comment. After publication of the amendment in August
2006 many written comments were received, and several speakers at the public hearing addressed
the proposed amendment at length. The amendment generated very substantial opposition from both
the bench and the bar (though there were some positive comments). The main themes in the
statements opposing the amendment were the following:

® The amendment subverts the defendant’s immediate interest in finality, which is protected
by both Due Process and the Double Jeopardy clause.

® The amendment intrudes upon judicial independence and unduly restricts the historic
powers of the trial court to protect the interests of individual defendants and to manage its
docket.

® The amendment exceeds the authority granted by the Rules Enabling Act.

® The amendment’s waiver provision imposes an unconstitutional condition.

® The data provided by the government do not show the need for an amendment, because
the statistical information failed to isolate pre-trial acquittals, which are quite rare.
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® A close examination.of the records in the selected case studies upon which the Department
of Justice relied to show the impact of erroneous acquitials demonstrates that the court in
each case acted properly.

The public comments and hearing testimony were considered by both a subcommittee, which
discussed them in two teleconferences, and by the full Committee.

There was a substantial agreement within both the subcommittee and the full Committee that
the current proposal should not be adopted. After discussion, the Advisory Committee voted 9 to
3 not to recommend the published Rule 29 amendment to the Standing Committee.

The more difficult question was whether to continue the effort to find an alternative means
of providing appellate review for some or all of the cases of greatest concern to the Department of
Justice and members of the Committee. The Committee voted 7 to 5 to table the proposal to amend
Rule 29 indefinitely, sine die. Because of the interest expressed by the Standing Committee and the
high priority the Department of Justice has placed on this issue, each member of the Committee was
asked to state briefly the reasons for his or her vote. Those voting to table cited two main reasons.
First, they felt that there had not been a showing of a sufficient need for the amendment. The record
developed during the public comment period and at the hearing shed new light on both the sample
cases cited by the Department and the statistical information it provided. Moreover, the judges and
practitioners on the Committee (and those who testified) concurred in the view, expressed in the
public comment and hearings, that midtrial acquittals are extraordinarily rare. The district courts use
this power very sparingly, granting midtrial acquittals only in what they identify as the clearest cases.
Second, those voting against the amendment cited concerns that it might exceed the powers granted
by the Rules Enabling Act, affecting substantive rather than procedural matters. Moreover, it was
noted that the Committee had attempted for more than four years to craft the best mechanism to
provide appellate review, and many of the suggestions now being put forth had been rejected in the
past as inferior to the published proposal. Those voting against tabling expressed the view that even

“if the number of midtrial acquittals is small, some are so problematic that they warrant a remedy.
Also there are one or more alternatives that could be explored. The Department of Justice, which
has consistently advocated the need for an amendment, expressed its strong continuing support for
some mechanism providing appellate review. Assistant Attorney General Alice Fisher expressed
great disappointment that neither a prohibition on midtrial acquittals nor the current waiver
amendment was being recommended to the Standing Committee.

B. Rule 49.1; Redaction of Arrest and Search Warrants
When it approved Rule 49.1 (which will become effective December 1, 2007) the Standing

Committee asked the Rules Committee to revisit the rule’s treatment of arrest and search warrants.
Rule 49.1 provides for the redaction of certain personal and sensitive information that would
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otherwise become generally available over the Internet when documents are filed with the district
court. Rule 49.1(b)(8) exempts from the general redaction requirements “an arrest or search
warrant.” In addition, arrest and search warrants may also be exempted under Rule 49.1(b)(7)’s
exemption of “a court filing that is related to a criminal matter or investigation and that is prepared
before the filing of a criminal charge or is not filed as part of any docketed criminal case.” The
question is whether arrest and search warrants should remain exempt from the redaction
requirements, with the result that the personal information in such warrants will be available absent
a protective order in a particular case.

Despite the general policy, reflected in Rule 49.1(a), of protecting certain categories of
personal information by requiring redaction, the Committee concluded that exempting this
information from redaction is warranted. Since search and arrest warrants may pose different issues,
the Committee analyzed them separately.

(1) Search Warrants. A search warrant must identify the person or property to be searched,
and in some circumstances this requires the inclusion of information that would ordinarily be
redacted, particularly a financial-account number or an individual’s home address. Redacting this
information would require a major change in current procedures. In many districts, search warrants
are executed and then returned without any involvement of the U.S. Attorney’s Office. There is thus
no prosecutorial screening of these documents before filing, and it would be burdensome to require
such screening in order to redact the documents. In addition, there was support on the Advisory
Committee for the view that the public has an interest in some of this information, such as the
locations that were searched.

(2) Arrest Warrants. In addition to the practical difficulty of requiring the redaction of arrest
warrants (which, like search warrants, may be returned without the involvement of the U.S.
Attorney’s Office), there are several additional reasons not to require redaction of arrest warrants.
Personal information in arrest warrants, much like the account information in forfeiture proceedings
documents, is generally included for the purpose of identifying the individual to be arrested. In some
cases, the Social Security Number will be the critical information to determine whether the person
arrested is the same person named in the warrant. With tens of thousands of federal arrests annually,
a significant number of cases will involve defendants with common names. In such cases, the
defendant’s name, city and state of residence, and even date of birth may simply not provide
sufficient information to conclusively identify the defendant. In these cases, the full Social Security
Number may be necessary to ensure proper identification. To the extent that including Social
Security Numbers or other confidential identifying information in arrest warrants raises concerns in
a specific case, a court is explicitly authorized to issue a protective order to limit the distribution of
the arrest warrant (for example, ordering that warrant not be accessible over the Internet).
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The identifying information contained in the body of the warrant may also play an important
role in several later stages in the criminal process, and it would interfere with those later stages to
redact the information in question. For example, if a defendant is arrested in a judicial district other
than where the crime occurred, he or she will be removed to the charging district pursuant to the
provisions of Rule 40. As part of that procedure, the defendant is entitled to a removal hearing at
which identity is a key issue, and such hearings can take place well after arrest and long after the
original issuance of an arrest warrant. Redaction of the identifying information would be disruptive
to that process, as well as to the overall interest in ensuring that the right person is arrested.
Similarly, arrest watrants can play a vital role in identifying defendants who have jumped bail or fled
after arrest; in many cases, agents, deputy marshals or police officers in other jurisdictions obtain
copies of the warrants directly from the courthouse. Unlike arrest warrants, bench warrants issued
by the Court are often deficient in identifying information.

Finally, there is a strong societal interest in learning the identity of those charged and arrested
with criminal activity, and such information is routinely published in newspapers or through the
media. Once again, there is a need to make sure that the identifying information is as accurate as

possible so that the correct people are reported as being arrested. Finally, the identifying information-

on arrest warrants is less sensitive than that in other court documents because it pertains solely to the
defendant who has been charged, and does not include any innocent third party information.

C. Rule 32(h)

An amendment to Rule 32(h) was proposed as part of the Booker package of amendments.
Following the public comment period the Criminal Rules Committee revised the language of the
amendment and recommended that it be approved. The Standing Committee, however, raised
concerns and asked the Rules Committee to study the matter further. After discussion, the Rules
Committee voted 7 to 4 at its October 2006 meeting to reexamine the proposed amendment. That
reexamination was intended to take account of a number of issues, including the relationship
between the Guidelines and other sentencing factors. After the meeting, the Supreme Court granted
review in two cases that may resolve some of the issues, Rita v. United States, No. 06-5754, and
Claiborne v. United States, No. 06-5618. For that reason, the Committee deferred further
consideration of Rule 32(h) pending the Supreme Court’s decision in these cases. Rita and
Claiborne have been argued, and decisions are expected before the end of the term. We anticipate
returning to this issue at the Rules Committee’s October meeting.

D. Indicative Rulings

The Committee deferred consideration of the indicative rulings project, being led by the Civil
Rules Committee and coordinated with the Appellate Rules Committee, until the Rules Committee’s
October meeting.
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Attachments:

Appendix A. Rules 1,12.1, 17, 18, 32, 60, 61

Appendix B. Rule 41(b)(5) |

Appendix C. Rules 45(a), 5.1, 7(f), 12.1, 12.3, 29, 33, 34, 35, 41, 47, 58, 59, and Rule 8 of
the Rules Governing §§ 2254 and 2255 Cases

Appendix D. Rule 16

Appendix E. Rules 7(c), 32, 32.2

Appendix F. Rule 41(¢)(2)

Appendix G. Rule 11 of the Rules Governing §§ 2254 and 2255 Cases
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PROPOSED AMENDMENTS TO THE FEDERAL
RULES OF CRIMINAL PROCEDURE

Rule 1. Scope; Definitions
(b) Definitions. The following definitions apply to these
rules:

* %k k k %

4 (11) “Victim” means a “crime victim” as defined in 18

U.S.C. § 3771(e).

* % % % %

Committee Note

Subdivision (b)(11). This amendment incorporates the
definition of the term “crime victim” found in the Crime Victims’
Rights Act, codified as 18 U.S.C. § 3771(e). It provides that “. . . the
term “crime victim” means a person directly and proximately harmed
as a result of the commission of a Federal offense or an offense in the
District of Columbia.”

Upon occasion, disputes may arise over the question whether
a particular person is a victim. Although the rule makes no special
provision for such cases, the courts have the authority to do any
necessary fact finding and make any necessary legal rulings.
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CHANGES MADE TO PROPOSED AMENDMENT
RELEASED FOR PUBLIC COMMENT

The Committee revised the text of Rule 1(b)(11) in response
to public comments by transferring portions of the subdivision
relating to who may assert the rights of a victim to Rule 60(b)(2).
The Committee Note was revised to reflect that change and to
indicate that the Court has the power to decide any dispute as to who
is a victim.

SUMMARY OF PUBLIC COMMENTS

Judge Paul Cassell (06-CR-002) expressed concern that the
definition of victim did not also refer to the victim’s representative.

Thomas Hillier, for the Federal Public and Community
Defenders (06-CR-003) expressed several concerns: (1) the
definition should apply only to listed rules to avoid unintended
consequences, including the possibility that persons who claim to be
victims of crimes not yet charged could assert rights under the rules,
(2) the rule provides no procedure for determining whether an
individual claiming to be a victim is entitled to assert the victim’s
rights, and (3) the language deeming the accused not to be a victim is
not an appropriate way to implement the statutory directive that a
person accused of a crime cannot obtain any relief under the Crime
Victims’ Rights Act.

Peter Goldberger, on behalf of the National Association of
Criminal Defense Lawyers (06-CR-010) suggests that the reference
to representatives for minors, deceased, and incapacitated victims
should be moved to Rule 60, where it could be added to the
provisions regarding “who may assert” the rights of victims. He
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opposes the second sentence of the rule, since an accused may in
some circumstances be a victim, and he suggests that addition of
language stating that a government agency may not be a victim for
this purpose. He also supports the Federal Defenders’ proposal for
new procedures determining how and by whom victims’ rights may
be asserted.

The Federal Magistrate Judges Association (06-CR-015)
supports the proposed amendment, noting that incorporating the
statutory definition by reference means that any statutory changes will
become effective immediately without the necessity of amending the
rule.

Barbara Adkins, on behalf of the Jordan Center for
Criminal Justice and Penal Reform (06-CR-019) opposes the
amendment because it “would equate ‘crime victim’ under the CVRA
with ‘victim’ under the Rules, present and future, independent of the
CVRA.” She fears that this would affect rights and privileges under
other statutes, such as the Victim and Witness Protection Act and the
Victim’s Restitution Act. In her view, this rule exceeds the authority
conferred by the Rules Enabling Act. She also objects to the
proposed language stating that the defendant was not a victim of the
crime, noting that co-defendants may each claim to be the other’s
victim. She urges that a procedure is necessary to determine who is
a victim for this purpose.

The State Bar of California Committee on Federal Courts
[hereinafter State Bar of California] (06-CR-023) opposes the
second sentence of the draft rule, which provides that a accused of an
offense is not a victim, since in cases such as alien smuggling a
person who has some degree of culpability may also be a victim, and
the usual labeling of defendant and victim may not be applicable.
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Rule 12.1. Noﬁice of an Alibi Defense.
* %k * %
(b) Disclosing Government Witnesses.
(1) Disclosure.

(A) In general. If the defendant serves a Rule
12.1(a)(2) notice, an attorney for the
government must disclose in writing to the
defendant or the defendant’s attorney:

(i) &) the name;address;and-tetephone
mumber—of each witness --and the

address and telephone number of each

witness other than a victim--that the
government intends to rely on to
establish that the defendant was present
at the scene of the alleged offense, and
(i) By each government rebuttal witness to

the defendant’s alibi defense.
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(B) YVictim’s Address and Telephone Number. 1If

the government intends to rely on a victim’s

testimony to establish that the defendant was

present at the scene of the alleged offense and

the defendant establishes a need for the

victim’s address and telephone number, the

court may:

(1) order the government to provide the

information in writing to the defendant

or the defendant’s attorney; or

(ii) fashion a reasonable procedure that

allows preparation of the defense and

also protects the victim’s interests.

(2) Time to Disclose. Unless the court directs
otherwise, an attorney for the government must
give its Rule 12.1(b)(1) disclosure within 10 days

after the defendant serves notice of an intended
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46

47
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alibi defense under Rule 12.1(a)(2), but no later

than 10 days before trial.

(¢) Continuing Duty to Disclose.

(1) In General. Both an attorney for the government

and the defendant must promptly disclose in
writing to the other party the name of each

additional witness-- and the address; and telephone

number of each additional witness other than a
victim — if:
(A) b the disclosing party learns of the witness

before or during trial; and

(B) ) the witness should have been disclosed

under Rule 12.1(a) or (b) if the disclosing

party had known of the witness earlier.

(2) Address and Telephone Number of an Additional

Victim Witness. The address and telephone
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number of an additional victim witness must notbe

disclosed except as provided in (b)(1)(B).

* % % % ok

Committee Note

Subdivisions (b) and (c). The amendment implements the
Crime Victims’ Rights Act, which states that victims have the right
to be reasonably protected from the accused, and to be treated with
respect for the victim’s dignity and privacy. See 18 U.S.C. §
3771(a)(1) & (8). The rule provides that a victim’s address and
telephone number should not automatically be provided to the
defense when an alibi defense is raised. If a defendant establishes a
need for this information, the court has discretion to order its
disclosure or to fashion an alternative procedure that provides the
defendant with the information necessary to prepare a defense, but
also protects the victim’s interests.

In the case of victims who will testify concerning an alibi
claim, the same procedures and standards apply to both the
prosecutor’s initial disclosure and the prosecutor’s continuing duty to
disclose under subdivision (c).

CHANGES MADE TO PROPOSED AMENDMENT
RELEASED FOR PUBLIC COMMENT

The Committee made very minor changes in the text at the
suggestion of the Style Consultant. The Committee revised the Note
inresponse to public comments, omitting the suggestion that the court
might upon occasion have the defendant and victim meet.
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SUMMARY OF PUBLIC COMMENTS

Judge Paul Cassell (06-CR-002) opposes the amendment as
drafted, arguing that the rule should be revised to eliminate any
requirement that the government provide the defense with the name
and contact information for a victim whom it expects to call to rebut
an alibi defense. The proposed rule is inadequate, in his view, on
several grounds: (1) it requires only a showing of “need” to overcome
the blanket protection for this information, (2) if a showing of need
is made, the rule does not adequately protect victims because it does
not clearly require the court to give priority to the victim’s safety
concerns, and it does not expressly provide that the court may decline
to turn over this information if necessary to protect the victim, and (3)
it does not provide that the victim has a right to be heard on the
question whether this information will be provided to the defense.
Although the language “the court may” gives the court discretion, it
is troublesome that the rule authorizes disclosure to the defendant as
well as defense counsel. Moreover, it is inappropriate to suggest in
the notes that the court could order a face to face meeting rather than
providing the defense with the victim-witness’s name and contact
information.

Thomas Hillier, for the Federal Public and Community
Defenders (06-CR-003) opposes the amendment on the ground that
it upsets the constitutional balance between prosecution. The present
rule properly presumes that the defendant who presents an alibi
defense needs to locate, interview, and investigate a witness who will
place him at the scene of an crime, and requires disclosure of those
witnesses’ names and contact information to facilitate that process.
The Supreme Court has recognized the witnesses may be asked their
names and addresses, because they are necessary in order to open
various avenues of cross examination as well as out of court
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investigation. Yet the proposed amendment would force the
defendant to provide the names and contact information for his alibi
witnesses, on pain of having them excluded at trial, though he would
not be given the name and contact information for a victim whose
testimony would place him at the scene of the crime unless he could
‘make a showing of his need for the information. This violates due
process, which prohibits notice of alibi rules that are not reciprocal.
It also rule sets a dangerous precedent by giving an interpretation to
the statutory rights under the CVRA that abridges defendants’
constitutional rights. There is no need for such a procedure, since the
victim’s right to be reasonably protected from the accused and to be
treated with fairness and dignity can be accommodated adequately
under current Rule 12(d), which provides for exceptions from
disclosure for good cause. Ifnecessary, Rule 12(d) could be amended
to provide expressly for situations when disclosure of this information

would violate the victim’s right to be reasonably protected from the -

accused.

Peter Goldberger, on behalf of the National Association of
Criminal Defense Lawyers (06-CR-010) opposes the amendment on
the grounds that it is not reasonable to restrict the opportunity of all
defendants to investigate and prepare their cases on the assumption
that all victims needs this protection, rather than requiring a showing
of a special need for secrecy. The proposed rule goes too far in
creating aburdensome procedure for victims that is not available even
for confidential informants or cooperating co-defendants. It is
unhelpful to suggest that the court might authorize the defendant and
his counsel to meet with the victim rather than providing the victim’s
contact information. The fact that a witness is also a victim does not,
by itself, justify protecting that person from being approached, in a
lawful manner, for purposes of pretrial investigation and preparation.
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The Federal Magistrate Judges Association (06-CR-015)
supports the amendment.

Barbara Adkins, on behalf of the Jordan Center for
Criminal Justice and Penal Reform (06-CR-019) opposes the
amendment because (1) it is not required by the CVRA, (2) it will
- operate unfairly, denying defendants necessary information, and (3)
it is not reciprocal. Nondisclosure should be the exception, not the
rule, and must be justified on a case-by-case basis by clear and
convincing evidence.

The State Bar of California (06-CR-023) indicates that its
membership was divided on the wisdom of this amendment. Some
felt that requiring the defendant to show need to get this information
was not necessitated by the CVRA, would impose undue burdens on
the courts, and would improperly accelerate the required disclosure
of defense strategies. Thus the rule should continue to assume
defendants need this information, and provide that it should be
limited only when there is a showing of a special need to do so.
Others, however, support the amendment, noting that defendants may
be able to make the required showing of need ex parte. They also
suggested that some prosecutors have already adopted similar
practices.

Monika Johnson Hostler on behalf of the National
Alliance to End Sexual Violence (06-CR-021) opposes the
amendment on the ground that it provides only a “negligible”
standard for releasing the name and contact information of a victim
who would be called to rebut the defendant’s alibi defense.
Moreover, it does not provide for the victim to be heard on the
question whether this information should be released.
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Mary Lou Leary on behalf of the National Center for
Victims of Crime (06-CR-024) emphasizes the seriousness of the
problem of intimidation, and supports the proposal’s requirement
that a defendant show a need for the name and contact information of
a victim who will be called to rebut an alibi defense.

Rule 17. Subpoena

% % ok ok k

(¢) Producing Documents and Objects

* %k ok ¥ k¥

(3) Subpoena for Personal or _Confidential

Information About a Victim. After a complaint,

indictment, or information is filed, a subpoena

requiring the production of personal or confidential

information about a victim may be served on a

third party only by court order. Before entering the

order and unless there are exceptional

circumstances, the court must require that notice be

given to the victim so that the victim can move to

quash or modify the subpoena or otherwise object.
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Committee Note

Subdivision (c)(3). This amendment implements the Crime
Victims’ Rights Act, codified at 18 U.S.C. § 3771(a)(8), which states
that victims have a right to respect for their “dignity and privacy.”
The rule provides a protective mechanism when the defense
subpoenas a third party to provide personal or confidential
information about a victim. Third party subpoenas raise special
concerns because a third party may not assert the victim’s interests,
and the victim may be unaware of the subpoena. Accordingly, the
amendment requires judicial approval before service of a subpoena
seeking personal or confidential information about a victim from a
third party. The phrase “personal or confidential information,”
which may include such things as medical or school records, is left to
case development. The Committee leaves to the judgment of the
court a determination as to whether the judge will permit the matter
to be decided ex parte and authorize service of the third-party
subpoena without notice to anyone.

The amendment provides a mechanism for notifying the
victim, and makes it clear that a victim may move to quash or modify
the subpoena under Rule 17(c)(2) on the grounds that it is
unreasonable or oppressive. The rule recognizes, however, that there
may be exceptional circumstances in which this procedure may not
be appropriate. Such exceptional circumstances would include,
evidence that might be lost or destroyed if the subpoena were delayed,
or a situation where the defense would be unfairly prejudiced by
premature disclosure of a sensitive defense strategy.

The amendment applies only to subpoenas served after a
complaint, indictment, or information has been filed. It has no
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application to grand jury subpoenas. When the grand jury seeks the
production of personal or confidential information, grand jury secrecy
affords substantial protection for the victim’s privacy and dignity
interests.

CHANGES MADE TO PROPOSED AMENDMENT
RELEASED FOR PUBLIC COMMENT

The proposed amendment omits the language providing for ex
parte issuance of a court order authorizing a subpoena to a third party
for private or confidential information about a victim. The last
sentence of the amendment was revised to provide that unless there
are exceptional circumstances the court must give the victim notice
before a subpoena seeking the victim’s personal or confidential
information can be served upon a third party. It was also revised to
add the language “or otherwise object” to make it clear that the
victim’s objection might be lodged by means other than a motion,
such as a letter to the court.

SUMMARY OF PUBLIC COMMENTS

Judge Paul Cassell (06-CR-002) opposes the amendment as
drafted, on the ground that it gives too much discretion to the trial
court, and he objects to allowing the court to grant a motion
permitting such a subpoena ex parte. A victim whose personal or
confidential information is being sought should be given notice and
be heard in every case before the court permits the subpoena to be
served. The published rule does not, in his view, reliably protect
defense strategy, and alternative approaches would treat both
prosecution and defense interests equitably. Judge Cassell also favors
more detailed language that would clarify the standards as well as the
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procedures for authorizing the service of subpoenas for private or
confidential information about the victim. In his view, the
amendment could be read to expand the scope of a defendant’s power
to subpoena information about a victim.

Thomas Hillier, for the Federal Public and Community
Defenders (06-CR-003) states that no amendment is needed, and that
the published amendment will result in wasteful litigation, and
undermine effective cross examination at trial, prematurely disclose
defense strategy to the government, and give the government (whose

_grand jury subpoenas are not subject to this rule) an unfair advantage.

Russell Butler, on behalf of the Maryland Crime Victims’
Resource Center, Inc. (06-CR-006) states that the proposed
amendment does not adequately protect the victim’s rights to privacy
and fairness. Victims are entitled to notice of such subpoenas.

Peter Goldberger, on behalf of the National Association of
Criminal Defense Lawyers (06-CR-010) opposes the amendment on
the grounds that is unnecessary, and that it trenches on the
defendant’s Sixth Amendment rights to confront and cross examine
witnesses, to have compulsory process, and to have the effective
assistance of counsel in preparing and presenting a defense. The
information sought in subpoenas of this nature is used to impeach
credibility, and privacy is not a legitimate basis to restrict cross
examination or impeachment of character. Such cross examination
requires an element of surprise which would be defeated by notice
and judicial prescreening.

Professor Wendy J. Murphy (06-CR-011) advocates
preventing pre-trial discovery of privileged third party information.
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The Federal Magistrate Judges Association (06-CR-015)
supports the amendment but urges that the terms “personal” and
“confidential” be defined.

Barbara Adkins, on behalf of the Jordan Center for
Criminal Justice and Penal Reform (06-CR-019) concurs with the
Federal Public and Community Defenders that the amendment is
unnecessary and unwise.

The State Bar of California (06-CR-023) indicates that its
membership was divided on this amendment. Some opposed it
because it adds one more onerous burden, impinging on the ability of
the defense to challenge the veracity of victim-witnesses, particularly
in the absence of a definition of the broad terms personal and
confidential. Others believe “the benefit of avoiding unjustified
harassment of victims outweighs the burden on the court and the
defendant.”

Monika Johnson Hostler on behalf of the National
Alliance to End Sexual Violence (06-CR-021) opposes the
provision allowing ex parte approval of subpoenas because “victims
should be informed and have the opportunity to oppose such
intrusions into their confidentiality.”

Mothers Agailist Drunk Driving (06-CR-022) support
notification of victims when their private records are subpoenaed.

Mary Lou Leary on behalf of the National Center for
Victims of Crime (06-CR-024) opposes “permitting the defense to
obtain personal information about the victim in an ex parte manner.”
The rule should require that the victim be notified and have the right
to be heard in every case when the subpoena is requested.
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Robert Johnson on behalf of the American Bar
Association (06-CR-028) expresses concern that the rule, as
published, violates several ABA Standards by permitting attorneys to
obtain evidence by means that violate the rights of third parties, by
not allowing the victim or the victim’s attorney to be heard, and by
permitting ex parte contact with the court.

Rule 18. Place of Prosecution and Trial

Unless a statute or these rules permit otherwise, the
government must prosecute an offense in a district where the
offense was committed. The court must set the place of trial
within the district with due regard for the convenience of the
defendant, any victim, and the witnesses, and the prompt

administration of justice.

Committee Note

The rule requires the court to consider the convenience of
victims — as well as the defendant and witnesses — in setting the place
for trial within the district. The Committee recognizes that the court
has substantial discretion to balance any competing interests.
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CHANGES MADE TO PROPOSED AMENDMENT
RELEASED FOR PUBLIC COMMENT

There were no changes in the text of the rule. The Committee
note was amended delete a statutory reference that commentators
found misleading, and to draw attention to the court’s discretion to
balance the competing interests, which may be more important as the
court must consider a new set of interests.

SUMMARY OF PUBLIC COMMENTS
Comments Supporting the Amendment

The Federal Magistrate Judges Association (06-CR-016)
(p-4) supports the amendment “because it implements the victim’s
right to attend proceedings under the CVRA.”

Judge Cassell (06-CR-002) (p. 59) supports the amendment,
which was, as he notes, based upon his original submission to the
Committee. =~ He notes that the Committee Note grounds the
amendment on the right to be treated with fairness under the CVRA
and questions why the same analysis was not adopted in the case of
other amendments he proposed.

Amy Sousa for the National Organization for Victim
Assistance (06-CR-025) generally supports Judge Cassell’s
comments.

Comments Opposing the Amendment

Peter Goldberger for the NACDL (06-CR-010) (p. 9)
argues that the amendment does not, as stated in the Committee Note,
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implement the victim’s right to attend proceedings under 18 U.S.C.
§ 3771(b). In calling upon courts to make every effort to permit the
fullest attendance of victims, he argues, subsection (b) merely
implements18 U.S.C. § 3771(a), which he describes as a right not to
be excluded, rather than a right to attend judicial proceedings. Thus
the proposed amendment actually creates a new substantive right,
which exceeds the scope of the authority granted by the Rules
Enabling Act. Moreover, the provision is unwise because it allows
a non-testifying victim “to press, under threat of a mandamus action,
for a place of trial that may be hundreds of miles from the courthouse
that is convenient to the judge, testifying witnesses and the
defendant.”

Thomas Hillier of the Federal Public and Community
Defenders (06-CR-003)(p. 23) agrees with NACDL that 18 U.S.C.
§ 3771 precludes exclusion but does not create a right to attend
judicial proceedings and thus does not provide a basis for the
amendment, which would create a new substantive right to decide
where the trial is to be held—enforceable by mandamus—that may
cause hardship and expense for the defendant, witnesses, court, and
prosecution.

Barbara Adkins and Mark Jordan of the Jordan Center
for Criminal Justice and Penal Reform (06-CR-019)(p. 4-5)
concur with the comments of the Federal Public and Community
Defenders; the proposed amendment could cause “judicial
inefficiency and potential chaos in cases involving numerous self-
proclaimed victims advocating different venues.” The qualified right
of victims to attend proceedings does not require the courts to “bring
such proceedings to their living rooms.”

The State Bar of California (06-CR-023) (p.5) argues that
the amendment is an “overbroad reaction” to 18 U.S.C. § 3771(b).
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It would be difficult to implement in complex cases and cases in
involving many non-testifying victims, such as those involving Ponzi
schemes. The amendment might lead to burdensome and unnecessary
litigation. '
Rule 32. Sentencing and Judgment
(a) [Reserved.]—PDefinitionss—Tthe—following—defmitions
appltyunder-thrsrute:

(19 . . 22

(13 . . 22

% % % k %

(c¢) Presentence Investigation.
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(1) Required Investigation.
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(B) Restitution. If the law requires permits
restitution, the probatibn officer must conduct
an investigation and submit a report that
contains sufficient information for the court
to order restitution.

* %k ok ok

(d) Presentence Report.
* ok % Kk
(2) Additional Information. The presentence report
must also contain the following-mformation:
(A) the defendant’s history and characteristics,
including:
(1) any prior criminal record;

(i) the defendant’s financial condition; and
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(ii1) any circumstances affecting the
defendant’s behavior that may be
helpful in imposing sentence or in
correctional treatment;

(B) verifred information—stated—inr—a
nonargumentatrvestyle;that assesses the any
financial, social, psychological, and medical
impact on any yictim mdrvidual—agamst
whonrtheoffense-has-beenrcommitted;

* kK Kk
(i) Sentencing.
EEER:
(4) Opportunity to Speak.
(A) By a Party. Before imposing sentence, the

court must:
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(B)

(1) provide the defendant’s attorney an
opportunity to speak on the defendant’s
behalf;

(1) address the defendant personally in
order to permit the defendant to speak
or present any information to mitigate
the sentence; and

(iii) provide an attorney for the government
an opportunity to speak equivalent to
that of the defendant’s attorney.

By a Victim. Before imposing sentence, the

court must address any victim of a the crime

of viotenceorsexual-abuse who is present at

sentencing and must permit the victim to be

reasonably heard speak—or—submit—any
hrevictim o victim s rig

292



62

63

64

65

66

67

68

69

70

FEDERAL RULES OF CRIMINAL PROCEDURE

% % ok kK

Committee Note

Subdivision (a). The Crime Victims’ Rights Act, codified at
18 U.S.C. § 3771(e), adopted a new definition of the term “crime
victim.” The new statutory definition has been incorporated in an
amendment to Rule 1, which supersedes the provisions that have been
deleted here.

Subdivision (c)(1). This amendment implements the victim’s
statutory right under the Crime Victims’ Rights Act to “full and
timely restitution as provided by law.” See 18 U.S.C. § 3771(a)(6).
Whenever the law permits restitution, the presentence investigation
report should contain information permitting the court to determine
whether restitution is appropriate.
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Subdivision (d)(2)(B). This amendment implements the
Crime Victims’ Rights Act, codified as 18 U.S.C. § 3771. The
amendment employs the term “victim,” which is now defined in Rule
1. The amendment also makes it clear that victim impact information
should be treated in the same way as other information contained in
the presentence report. It deletes language requiring victim impact
information to be “verified” and “stated in a nonargumentative style”
because that language does not appear in the other subdivisions of
Rule 32(d)(2).

Subdivision (i)(4). The deleted language, referring only to
victims of crimes of violence or sexual abuse, has been superseded by
the Crime Victims’ Rights Act, 18 U.S.C. § 3771(e). The act defines
the term “crime victim” without limiting it to certain crimes, and
provides that crime victims, so defined, have a right to be reasonably
heard at all public court proceedings regarding sentencing. A
companion amendment to Rule 1(b) adopts the statutory definition as
the definition of the term “victim” for purposes of the Federal Rules

~of Criminal Procedure, and explains who may raise the rights of a
victim, so the language in this subdivision is no longer needed.

Subdivision (i)(4) has also been amended to incorporate the
statutory language of the Crime Victims’ Rights Act, which provides
that victims have the right “to be reasonably heard” in judicial
~ proceedings regarding sentencing. See 18 U.S.C. § 3771(a)(4). The
amended rule provides that the judge must speak to any victim
present in the courtroom at sentencing.  Absent unusual
circumstances, any victim who is present should be allowed a
reasonable opportunity to speak directly to the judge.

294



FEDERAL RULES OF CRIMINAL PROCEDURE

CHANGES MADE TO PROPOSED AMENDMENT
RELEASED FOR PUBLIC COMMENT

No changes were made in the text of the rule. In response to
public comments, the Committee Note was amended to make it clear
that absent unusual circumstances any victim who is in the courtroom
should have a reasonable opportunity to speak directly to the judge.

SUMMARY OF PUBLIC COMMENTS

Judge Paul Cassell (06-CR-002) (pp. 66-78) opposes the
amendment because the government should be required to disclose
“relevant” portions of the presentence report (PSR) to victims, and
victims should be able to object on disputed issues therein. This
argument proceeds in several steps. First, the right to be “reasonably
heard” encompass not only the right to provide information regarding
the impact of the crime upon the victim, but also the right to make
sentencing recommendations. Second, since the guideline calculation
will likely be a significant factor in the ultimate sentence, the right to
make sentencing recommendations should be interpreted to include
the right to be heard on relevant guideline issues. This, in turn,
requires access to relevant portions of the report. Judge Cassell bases
these arguments on Senator Kyl’s statement in the legislative history
describing the right to be reasonably heard on the sentence as
including the right to make sentencing recommendations, as well as
the victim’s statutory right to be treated with fairness. He
distinguishes In re Kenna, 453 F.3d 1136 (9th Cir. 2006), which
affirmed the district court’s refusal to provide a victim with the PSR,
on the ground that it involved a request for the whole report, not
merely the relevant portions. He rejects as inadequate the notion that
the prosecutor should have discretion to determine what information
from the PSR should be provided to the victim, on the ground that the
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CVRA gives the victim an independent statutory right to the
information in question.

- Judge Cassell also takes issue with the Committee’s position
that courts should gradually define the contours of the right to be
reasonably heard, reasoning that Congress intended a paradigmatic
shift expanding and defining victim rights, including the right to
dispute sentencing issues.

Judge Cassell couples these objections with suggestions that
would increase procedural protections for defendants. For instance,
he suggests requiring notice be given to the defendant when an
upward departure might rest on information provided by the victim,
an issue upon which there is currently a split in the circuits.

Finally, Judge Cassell opposes section (1)(4) for changing the
victim’s right to “speak or submit any information” to the right to be
“reasonably heard” at sentencing. He argues that this section should
directly state that victims have the right to speak at sentencing, as
suggested by the legislative history and “as the only courts to have
reached the issue have held.”

Thomas W. Hillier, IT (06-CR-003) (pp. 24-26) opposes the
revision of (¢)(1)(B) for requiring the Probation Officer to conduct an
investigation and submit a report on restitution merely if the law
“permits restitution,” as opposed to if the law “requires restitution.”

He opposes the revision of (d)(2)(B) for deleting the
requirement that information regarding the impact on the victim to be
“verified” and “stated in a nonargumentative style.” Indeed, he
argues these requirements should apply to all information in the
presentence report, which should be added as (d)(4).
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He opposes the revision of (1)(4)(B) for requiring the court to
address any victim at sentencing, and for implying (with the word
“address”) that the victim has the right to “speak” at sentencing. He
believes the rule should specifically reference Rule 60(a)(3). He also
suggests that the title of (i)(4) should be changed from “Opportunity
to Speak” to “Opportunity to be Heard” to avoid confusion.

Russell P. Butler on behalf of Maryland Crime Victims’
Resource Center (06-CR-006) (pp. 4-8) opposes the amendment
because victims should have the right to speak, rather than to be
“reasonably heard,” regarding sentencing. He believes that the court
should have an affirmative obligation to ask the victim if he wishes
to speak at sentencing and, where the victim is absent, to ask the
government if the victim has been notified. Also, he believes that the
presentence report should be required to identify victims, the victim’s
representative should be able to assert the victim’s rights, and the
victim’s standing should be incorporated under sections (f)-(1).

Peter Goldberger on behalf of the National Association of
Criminal Defense Lawyers (06-CR-010) (pp. 11-14) opposes
section (c)(1)(B) for making a presentence report mandatory, even
when the interests of justice dictate otherwise. He believes restitution
should not be addressed at all in the rule, and should be left to the
distinct statutory scheme. He also opposes (d)(2)(B) for eliminating
the requirement that victim impact information be verified and stated
in a nonargumentative style. He also argues that section (i)(4)(B)
should make clear that the trial judge has broad discretion and that the
section should note that the right to be “heard” does not grant the
right to “speak.”

Federal Magistrate Judges Association (06-CR-015) (p.3)
broadly supports the amendment.
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Barbara Adkins on behalf of the Jordan Center for
Criminal Justice and Penal Reform (06-CR-019) (p. 6) opposes the
deletion of the requirements that information in the presentence report
be verified and stated in a nonargumentative style (otherwise, she
suggests eliminating reliance on presentence reports altogether). She
also objects to section (1)(4)(B) for failing to require that notice of a
victim’s evidence be given to the defendant. She believes that courts
should not be required to address victims (as some may prefer not to
be addressed), and should retain broad discretion over courtroom
decorum and protocol. She notes that these changes would be more
appropriately incorporated into a new Rule 60.

The State Bar of California Committee on Federal Courts
(06-CR-023) (pp. 5-6) opposes the amendment for deleting the
requirements that presentence report information be verified and
stated in a nonargumentative style. It also opposes the (i1)(4)(B)
changes, preferring that victim statements be submitted as part of the
written presentence report.

. Senator Jon Kyl (06-CR-026) protests that the revisions do
not go far enough to advance the purposes of the CVRA and poses
this question: “Does Rule 32 treat victims fairly in failing to
guarantee victims a chance to review the presentence report and the
Sentencing Guidelines calculation that will control the sentence and
provide an opportunity to speak directly to the judge, rights criminal
defendants already enjoy? He suggests that the answer is “no.”

Rule 60. Victim’s Rights

(a) In General.

298



10

11

12

13

14

15

16

17

FEDERAL RULES OF CRIMINAL PROCEDURE

a)

Notice of a Proceeding. The government must use

its best efforts to give the victim reasonable,

accurate. and timely notice of any public court

proceeding involving the crime.

Attending the Proceeding. The court must not

exclude a victim from a public court proceeding

involving the crime, unless the court determines by

clear and convincing evidence that the victim’s

testimony would be materially altered if the victim

heard other testimony at that proceeding. In

determining whether to exclude a victim, the court

must make every effort to permit the fullest

attendance possible by the victim and must

consider reasonable alternatives to exclusion. The

reasons for any exclusion must be clearly stated on

the record.
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(3) Right to Be Heard. The court must permit a

victim to be reasonably heard at any public

proceeding in the district court concerning release,

plea. or sentencing involving the crime.

(b) Enforcement and Limitations.

I

@)

Time for Deciding a Motion. The court must

promptly decide any motion asserting a

victim’s rights described in these rules.

Who May Assert the Rights. A victim’s

rights described in these rules may be

asserted by the victim, the victim’s lawful

representative, the attorney for the

government, or any other person as

authorized by 18 U.S.C. § 3771(d) and (e).

Multiple Victims. If the court finds that the

number of victims makes it impracticable to

accord all of them their rights described in
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these rules, the court must fashion a

reasonable procedure that gives effect to

these rights without unduly complicating or

prolonging the proceedings.

Where Rights May Be Asserted. A victim’s

rights described in these rules must be

asserted in the district in which a defendant is

being prosecuted for the crime.

Limitations on relief. A victim may move to

reopen a plea or sentence only if:

(A) the victim has asked to be heard before

or during the proceeding at issue, and

the request was denied;

(B) the victim petitions the court of appeals

for a writ of mandamus within 10 days

after the denial, and the writ is granted;

and
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(C) inthe case of a plea, the accused has not

pleaded to the highest offense charged.

(6) No New Trial. A failure to afford a victim

any right described in these rules is not

grounds for a new trial.

"Committee Note

This rule implements several provisions of the Crime Victims’
Rights Act, codified as 18 U.S.C. § 3771, in judicial proceedings in
the federal courts. ‘

Subdivision (a)(1). This subdivision incorporates 18 U.S.C.
§ 3771(a)(2), which provides that a victim has a “right to reasonable,
accurate, and timely notice of any public court proceedings. . ..” The
enactment of 18 U.S.C. § 3771(a)(2) supplemented an existing
statutory requirement that all federal departments and agencies
engaged in the detection, investigation, and prosecution of crime
identify victims at the earliest possible time and inform those victims
of various rights, including the right to notice of the status of the
investigation, the arrest of a suspect, the filing of charges against a
suspect, and the scheduling of judicial proceedings. See 42 U.S.C.
§ 10607(b) & (c)(3)(A)-(D).

Subdivision (a)(2). This subdivision incorporates 18 U.S.C.
§ 3771(a)(3), which provides that the victim shall not be excluded
from public court proceedings unless the court finds by clear and
convincing evidence that the victim’s testimony would be materially
altered by attending and hearing other testimony at the proceeding,
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and 18 U.S.C. § 3771(b), which provides that the court shall make
every effort to permit the fullest possible attendance by the victim.

Rule 615 of the Federal Rule of Evidence address the
sequestration of witnesses. Although Rule 615 requires the court
upon the request of a party to order the witnesses to be excluded so
they cannot hear the testimony of other witnesses, it contains an
exception for “a person authorized by statute to be present.”
Accordingly, there is no conflict between Rule 615 and this rule,
which implements the provisions of the Crime Victims’ Rights Act.

Subdivision (a)(3). This subdivision incorporates 18 U.S.C.
§ 3771(a)(4), which provides that a victim has the “right to be
reasonably heard at any public proceeding in the district court
involving release, plea, [or] sentencing....”

Subdivision (b). This subdivision incorporates the provisions
of 18 U.S.C. § 3771(d)(1), (2), (3), and (5). The statute provides that
the victim, the victim’s lawful representative, and the attorney for the
government, and any other person as authorized by 18 U.S.C. §
3771(d) and (e) may assert the victim’s rights. In referring to the
victim and the victim’s lawful representative, the committee intends
to include counsel. 18 U.S.C. § 3771(e) makes provision for the
rights of and victims who are incompetent, incapacitated, or deceased,
and it also provides that “[a] person accused of a crime may not
obtain any form of relief under the Crime Victims’ Rights Act.”
Similarly, 18 U.S.C. § 3771(d)(1) provides that “[a] person accused
of a crime may not obtain any form of relief under this chapter.”

The statute provides that those rights are to be asserted in the
district court where the defendant is being prosecuted (or if no
prosecution is underway, in the district where the crime occurred).
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Where there are too many victims to accord each the rights provided
by the statute, the district court is given the authority to fashion a
reasonable procedure to give effect to the rights without unduly
complicating or prolonging the proceedings.

Finally, the statute and the rule make it clear that failure to

provide relief under the rule never provides a basis for a new trial.
Failure to afford the rights provided by the statute and implementing
rules may provide a basis for re-opening a plea or a sentence, but only
~ ifthe victim can establish all of the following: the victim asserted the
right before or during the proceeding, the right was denied, the victim
petitioned for mandamus within 10 days as provided by 18 U.S.C. §
3771 (d)(3), and — in the case of a plea — the defendant did not plead
guilty to the highest offense charged.

CHANGES MADE TO PROPOSED AMENDMENT
RELEASED FOR PUBLIC COMMENT

Subsection (a)(2) was revised to make it clear that the duty to
permit fullest attendance arises in the context of the victim’s possible
exclusion.

Subsection (b)(2) was revised to respond to concerns that the
amendments did not clearly state that the victim’s lawful
representative could assert the victim’s rights. The Committee Note
makes it clear that a victim or the lawful representative of a victim
may generally participate through counsel, and provides that any
other person authorized by 18 U.S.C. § 3771(d) and (e) may assert the
victim’s rights, such as persons authorized to raise the rights of
victims who are minors or are incompetent.
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References throughout subsection (b) were revised to indicate
that they were applicable to victim’s rights described in the Federal
Rules of Criminal Procedure, not merely subsection (a) of Rule 60.

Other minor changes were made at the suggestion of the Style
Consultant to improve clarity.

»
SUMMARY OF PUBLIC COMMENTS

Judge Paul Cassell (06-CR-002) (pp. 86-99) recommends
that some of the issues dealt with in Rule 60 would be better treated
in other sections. He also specifically opposes the following
subsections:

(a)(1) because the rule should also require that victims
be notified of their rights at proceedings, specifically the right
to make a statement, rather than being notified merely of the
existence of proceedings. Additionally, he states that the rule
should include a section detailing how courts should proceed
when victims lack notice of a hearing.

(a)(3) because victims should have the right to heard
at any proceeding affecting their rights, not just at bail, plea,
and sentencing hearings (as the amendment suggests).

(b)(1) because the proposed rule uses the term
“promptly” rather than the statutory term “forthwith.”

(b)(2) because the proposed rule does not state that
the victim’s lawful representative can assert the victim’s
rights.
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(b)(4) (where rights may be asserted) because it omits
key language from 18 U.S.C. § 3771(d)(3) providing venue,
if no prosecution is underway, in the district in which the
crime occurred.

(b)(5)(a-c) because these provisions should be
qualified, following the CVRA, to note that they do not affect
a victim’s right to restitution.

Judge Cassell supports subsection (a)(2). He opposes the NACDL’s
proposal for a full evidentiary hearing to determine victim status,
which is not in the published rule.

Thomas W. Hillier, II (06-CR-003) (pp. 26-41) opposes
restating the statutory right to not be excluded in the rules, arguing
that the proper role of the rules is to provide a procedure for
implementing that right, and to clarify which “determination
described in subsection (a)(3)” is being referenced. He also argues
that the court should be required to state its rationale for denials of
exclusion.

Hillier criticizes (a)(3) because it should do more than merely
restate the victim’s statutory right to be “reasonably heard,” and
should, instead, clarify the breadth of the district court’s discretion to
restrict victim input. The rule should also afford the defendant
adequate notice of a victim’s statement and sufficient opportunity to
respond.

Hillier also opposes subdivision (b) because it should require
victims to assert rights by motions and should specify where, when,
and by whom rights may be asserted — including a procedure for
determining victim status. He argues that a court should be required
to state, on the record, the reasons for any CVRA decision, not just
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those denying relief. The rule should direct readers to the applicable
Federal Rules of Appellate Procedure, should properly implement the
“motion to re-open a plea or sentence” rule, and should make clear
that relief afforded a victim under the statute should not violate
others’ constitutional rights.

Hillier supports (a)(1).

Russell P. Butler on behalf of Maryland Crime Victims’
Resource Center (06-CR-006) (pp. 12-15) opposes the proposed rule
on the grounds that it does not safeguard, with sufficient clarity, the
court’s obligations to victims. For example, he asserts that courts
should inquire about the presence of and notice given to victims at
every proceeding, and should inform victims of their rights whenever
those rights are implicated. Also, he argues that the rules should
provide for appointment of counsel for victims in appropriate
circumstances. Additionally, he proposes that the right to be
reasonably heard should apply in any proceeding and that the victim’s
attorney should be able to assert the victim’s rights.

Professor Douglas E. Beloof, of Lewis & Clark Law
School (06-CR-009) (pp. 1-3) generally supports Judge Cassell’s
rule proposals and argues that the CVRA should be integrated into the
rules more thoroughly. ’

Peter Goldberger on behalf of the National Association of
Criminal Defense Lawyers (06-CR-010) (pp. 4-9) opposes the
amendment because a fact-finding determination of victim status
would be the only way to safeguard the defendant’s due process
rights. He argues that such a finding would have to involve a
determination that (1) a federal crime had occurred and (2) that the
crime directly and proximately harmed the putative victim. He also
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proposes changing the amendment to refer to the “rights under §
3771(a)” and not the “rights under these rules.”

Goldberger agrees that it should be the government’s
responsibility to notify victims under (a)(1).

He opposes (a)(2), arguing that it largely restates substantive
rights that do not belong in the Rules of Procedure, except for a
requirement that the court articulate its reasons for deciding a motion.
He agrees with the Federal Public and Community Defenders that this
section should include a procedural framework for how to exclude a
victim from the proceedings.

He similarly opposes much of (a)(3) as improperly restating
substantive law. He argues that this subsection should clarify and
expand the district court’s discretion to manage its caseload,
permitting it to hear the victim only in writing, to hear the victim
before public proceedings, and to control the victim’s oral statement
within reason (including discretion to allow the defendant’s counsel
to question the victim).

He opposes section (b) because it does not currently specify
that the victim’s rights must be asserted by motion, as if the victim
were a party, allowing the defendant to participate.

Federal Magistrate Judges Association (06-CR-015) (p.3)
supports the proposed amendment.

Barbara Adkins on behalf of the Jordan Center for
Criminal Justice and Penal Reform (06-CR-019) (pp. 4, 6-8)
generally concurs with the analyses of the Federal Public and
Community Defenders and the NACDL, though not necessarily with
their recommended alternatives. She states that Rule 60 should be re-
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titled “Rights of Crime Victims” or “Rights of Victims and Crime
Victims” to distinguish the CVRA’s use of the word “victim” from
other uses in the United States Code and Federal Rules. She also
argues that the breadth of the victim’s right to attend proceedings
under (a)(2) is unconstitutional, violating the separation of powers
and due process.

She opposes (b)(2) for permitting the government to assert the
victim’s rights because the government often has conflicting interests.
She also opposes the reopening of pleas or sentences, especially when
the defendant lacks the right to thereafter withdraw the plea. Finally,
she argues for the addition of a provision stating that no assertion of
rights by a victim may prejudice the rights of the accused or be
contrary to the interests of justice.

Mothers Against Drunk Driving (MADD) (06-CR-022)
(p.1) broadly supports Judge Cassell’s rule proposals.

The State Bar of California Committee on Federal Courts
(06-CR-023) (pp. 7-8) generally opposes this proposed rule as a
restatement of the CVRA that both expands and limits the provisions
of § 3771. However, the Committee believes that alterations to
certain sections can remedy the problem by bringing the Rule into
accord with the precise statutory language.

The Committee believes that (b)(1) should clarify the time
limits placed on motion rulings and stays of proceeding, that (b)(2)
should allow the victim’s lawful representative to assert the victim’s
rights, that (b)(4) should include statutory language on where the
victim’s rights may be asserted, and that (b)(5)(B) should not include
the language “of the denial and the writ is granted.”
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The Committee notes that sections (a)(2), (a)(3), (b)(3), and
(b)(6) are generally consistent with the statute, but that they “seem[ ]
redundant.”

Amy C. Sousa on behalf of the National Organization for
Victim Assistance (06-CR-025) (p. 1) advocates for the wholesale
adoption of the CVRA according to Judge Cassell’s rule proposals.

Senator Jon Kyl (06-CR-026) (pp. 2-3) concludes that many
of the amendments are inconsistent with the CVRA. He criticizes
(b)(2) for preventing the victim’s representative from asserting the
victim’s rights. He opposes (a)(3) for confining the matters on which
victims may be heard to release, plea, and sentencing proceedings, as
opposed to all matters relevant to crime victims. This seems to
provide no mechanism for a victim to raise other rights under the
CVRA, such as theright to proceedings free from unreasonable delay.
The Senator stressed that the CVRA enjoyed bipartisan support and
that legislative intent, as present in the Congressional Record,
demands full implementation of the “sweeping” changes of the

'CVRA. He also endorses Judge Cassell’s approach.

Representatives Poe and Costa, co-chairs of the
Congressional Victim’s Rights Caucus (06-CR-027) (p. 1) endorse
a “meaningful incorporation of the CVRA rights into the federal
rules.”

Rule 6166. Title

1 These rules may be known and cited as the Federal

2 . Rules of Criminal Procedure.
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CHANGES MADE TO PROPOSED AMENDMENT
RELEASED FOR PUBLIC COMMENT

No changes were made.

SUMMARY OF PUBLIC COMMENTS

No comments were received.
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Comment

313



314



10

11

12

13

14

15

PROPOSED AMENDMENTS TO THE FEDERAL
RULES OF CRIMINAL PROCEDURE

Rule 41. Search and Seizure

* % k % %
(b) Authority to Issue a Warrant. At the request of a

federal law enforcement officer or an attorney for the

government:

* % ok % %

(5) amagistrate judge having authority in any district

where activities related to the crime may have

occurred, or in the District of Columbia, may issue

a warrant for property that is located outside the

jurisdiction of any state or district, but within any

of the following:

(A) a United States territory, possession, or

commonwealth[.except American Samoa];

(B) thepremises—no matter who owns them—of

a_ United States diplomatic or consular

315



FEDERAL RULES OF CRIMINAL PROCEDURE

16 mission in a foreign state, including any
17 appurtenant buildings, parts of buildings, and
18 land used for the mission’s purposes; or

19 (C) residences and any appurtenant land owned
20 or leased by the United States and used by
21 United States personnel assigned to United
22 States diplomatic or consular missions in
23 foreign states.

Committee Note

Subdivision (b)(5). Rule 41(b)(5) authorizes a magistrate
judge to issue a search warrant for property located within certain
delineated parts of United States jurisdiction that are outside of any
State or any federal judicial district. The locations covered by the
rule include United States territories, possessions, and
commonwealths not within a federal judicial district as well as certain
premises associated with United States diplomatic and consular
missions. These are locations in which the United States has a legally
cognizable interest or in which it exerts lawful authority and control.
The rule is intended to authorize a magistrate to issue a search
warrant in any of the locations for which 18 U.S.C. § 7(9) provides
jurisdiction. The difference between the language in this rule and the
statute reflect the style conventions used in these rules, rather than
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any intention to alter the scope of the legal authority conferred. Under
the rule, a warrant may be issued by a magistrate judge in any district
in which activities related to the crime under investigation may have
occurred, or in the District of Columbia, which serves as the default
district for venue under 18 U.S.C. § 3238.

Rule 41(b)(5) provides the authority to issue warrants for the
seizure of property in the designated locations when law enforcement
officials are required or find it desirable to obtain such warrants. The
Committee takes no position on the question whether the Constitution
requires a warrant for searches covered by the rule, or whether any
international agreements, treaties, or laws of a foreign nation might
be applicable. The rule does not address warrants for persons, which
could be viewed as inconsistent with extradition requirements.

CHANGES MADE TO PROPOSED AMENDMENT
RELEASED FOR PUBLIC COMMENT

With the assistance of the Style Consultant the Committee
revised (b)(5)(B) and (C) for greater clarity and compliance with the
style conventions governing these rules. Because the language no
longer tracks precisely the statute, the Committee Note was revised
to state that the proposed rule is intended to have the same scope as
the jurisdictional provision upon which it was based, 18 U.S.C.

§ 7(9).

SUMMARY OF PUBLIC COMMENTS

The Pacific Islands Committee of the Judicial Council of
the Ninth Circuit (06-CR-001) opposes the application of the rule
to American Samoa. Ifan amendment permitting a federal magistrate
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judge to issue a warrant in American Samoa is to be adopted, the
proposal should be reviewed first by the judiciary of American Samoa
and have the support of the Chief Justice of the High Court of
American Samoa. Additionally, because American Samoa’s
representative to Congress has requested that the GAO conduct a
study of the judiciary system in American Samoa, the committee
suggests that the Advisory Committee should await such a report
before taking a position on the proposed amendment. Instead of
~ authorizing a federal magistrate to issue warrants, the committee
states that Rule 41(b)(1) should be amended to allow issuance by a
High Court Justice in American Samoa, which would put that court
on the same footing as state courts in the United States.

Peter Goldberger, on behalf of the National Association of
Criminal Defense Lawyers (06-CR-101) opposes proposed
subsection 41(b)(5)(A) as unnecessary, on the ground that there has
been no showing of a gap that needs filling, and no need to grant the
authority to issue warrants to a magistrate far from the scene of the
proposed search. ‘

The Federal Magistrate Judges Association (06-CR-015)
supports the amendment and states that it is aware of no reason why
it should not apply in American Samoa.

The California State Bar Association (06-CR-023) has no
objection to the proposed amendment.
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Rules 45(a), 5.1, 7(f), 12.1,12.3,29, 33, 34, 35, 41,47, 58,
59, and Rule 8 of the Rules Governing §§ 2254 and 2255

Cases.
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PROPOSED AMENDMENTS TO THE FEDERAL
RULES OF CRIMINAL PROCEDURE’

Rule45-€ . ExterdimeFi

) . . e |
3 any-tocat rute;or-any-court-order:

4 (—DPuay-of-the-Event-Exchided—Exclude-the-day-of
6 @y—Exctusion—from—Brief—Periods——Exchude
7 mtermediate—Saturdays;—Sundays;—and—tegat
. - e -
9 @y —Fast Pay—nchude the-fast day ofthe period-tmtess
" . | | .

. . N S
12 office inaccessible—Wher the fast day-is exchuded;
13 the pertod- rums-untit the-end-of the mrext-day-that-is

“New material is underlined; matter to be omitted is lined through.
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¥ %k %k ok %

Rule 45. Computing and Extending Time

(a) Computing Time. The following rules apply in

computing any time period specified in these rules or in

any in any local rule or court order, or in any statute that

does not specify a method of computing time.

(1) Period Stated in Days or a Longer Unit. When

the period is stated in days or a longer unit of time:

(A) exclude the day of the event that triggers the

period;

(B) count every day, including intermediate

Saturdays, Sundays, and légal holidays; and
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(C) include the last day of the period, but if the

last day is a Saturday. Sunday, or legal

holiday, the period continues to run until the

end of the next day that is not a Saturday,

Sunday. or legal holiday.

(2) Period Stated in Houfs. When the period is stated

in hours:

(A) begin _counting immediately on _the

occurrence of the event that triggers the

period;

count every hour, including hours during

intermediate Saturdays., Sundays, and legal

holidays; and

if the period would end on a Saturday,

Sunday, or legal holiday. then continue the

period until the same time on the next day

that is not a Saturday. Sunday, or legal

holiday.
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@)

Inaccessibility of Clerk’s Office. Unless the court

orders otherwise, if the clerk’s office is

inaccessible:

(A) on the last day for filing under Rule 45(a)(1),

then the time for filing is extended to the first

accessible day that is not a Saturday, Sunday,

or legal holiday: or

(B) during the last hour for filing under Rule
45(a)(2). then the time for filing is extended

. to the same time on the first accessible day

that is not a Saturday, Sunday. or legal

holiday.

“Last Day” Defined. Unless a different time is set

by a statute, local rule, or order in the case, the last

day ends:

(A) forelectronic filing, at midnight in the court’s

time zone; and
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(&)

(B) for filing by other means, when the clerk’s

office is scheduled to close.

“Next _Day” Defined. The “next day” is

determined by continuing to count forward when

the period is measured after an event and backward

when measured before an event.

“Legal Holiday” Defined. “‘Legal holiday” means:

(A) thedaysetaside by statute for observing New

Year’s Day, Martin Luther King Jr.’s

Birthday, Washington’s Birthday, Memorial

Day, Independence Day, ILabor Day,

Columbus Day. Veterans’ Day, Thanksgiving

Day. or Christmas Day; and

(B) any other day declared a holiday by the

President, Congress, or the state where the

district court is located.
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Committee Note

Subdivision (a). Subdivision (a) has been amended to
simplify and clarify the provisions that describe how deadlines are
computed. Subdivision (a) governs the computation of any time
period found in a Federal Rule of Criminal Procedure, a statute, a
local rule, or a court order. In accordance with Rule 57(a)(1), a local
rule may not direct that a deadline be computed in a manner
inconsistent with subdivision (a). In making these time computation
rules applicable to statutory time periods, subdivision (a) is consistent
with Civil Rule 6(a). It is also consistent with the language of Rule

45 prior to restyling, when the rule applied to “computing any period

of time.” Although the restyled Rule 45(a) referred only to time
periods “specified in these rules, any local rule, or any court order,”
some courts nonetheless applied the restyled Rule 45(a) when
computing various statutory periods.

The time-computation provisions of subdivision (a) apply
only when a time period must be computed. They do not apply when
a fixed time to act is set. The amendments thus carry forward the
approach taken in Violette v. P.A. Days, Inc., 427 F.3d 1015, 1016
(6th Cir. 2005) (holding that Civil Rule 6(a) “does not apply to
situations where the court has established a specific calendar day as
a deadline”), and reject the contrary holding of In re American
Healthcare Management, Inc., 900 F.2d 827, 832 (5th Cir. 1990)
(holding that Bankruptcy Rule 9006(a) governs treatment of a
date-certain deadline set by court order). If, for example, the date for
filing is “no later than November 1, 2007,” subdivision (a) does not
govern. But if a filing is required to be made “within 10 days” or
“within 72 hours,” subdivision (a) describes how that deadline is
computed.

Subdivision (a) does not apply when computing a time period

set by a statute if the statute specifies a method of computing time.
See, e.g., 18 U.S.C. § 3142(d) (excluding Saturdays, Sundays, and
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holidays from 10 day period). In addition, because the time period in
Rule 46(h) is derived from 18 U.S.C. §§ 3142(d) and 3144, the
Committee concluded that Rule 45(a) should not be applied to Rule
46(h).

Subdivision (a)(1). New subdivision (a)(1) addresses the
computation of time periods that are stated in days. It also applies to
time periods that are stated in weeks, months, or years. See, e.g.,
Rule 35(b)(1). Subdivision (a)(1)(B)’s directive to “count every day”
is relevant only if the period is stated in days (not weeks, months or
years).

Under former Rule 45(a), a period of 11 days or more was
computed differently than a period of less than 11 days. Intermediate
Saturdays, Sundays, and legal holidays were included in computing
the longer periods, but excluded in computing the shorter periods.
Former Rule 45(a) thus made computing deadlines unnecessarily
complicated and led to counterintuitive results. For example, a 10-
day period and a 14-day period that started on the same day usually
ended on the same day — and the 10-day period not infrequently
ended later than the 14-day period. See Miltimore Sales, Inc. v. Int’l
Rectifier, Inc., 412 F.3d 685, 686 (6th Cir. 2005).

Under new subdivision (a)(1), all deadlines stated in days (no
matter the length) are computed in the same way. The day of the
event that triggers the deadline is not counted. All other days —
including intermediate Saturdays, Sundays, and legal holidays — are
counted, with only one exception: if the period ends on a Saturday,
Sunday, or legal holiday, then the deadline falls on the next day that
is not a Saturday, Sunday, or legal holiday. An illustration is
provided below in the discussion of subdivision (a)(5). Subdivision
. (a)(3) addresses filing deadlines that expire on a day when the clerk’s
office is inaccessible. '
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Where subdivision (a) formerly referred to the “act, event, or
default” that triggers the deadline, the new subdivision (a) refers
simply to the “event” that triggers the deadline; this change in
terminology is adopted for brevity and simplicity, and is not intended
to change the meaning.

Periods previously expressed as less than 11 days will be
shortened as a practical matter by the decision to count intermediate
Saturdays, Sundays, and legal holidays in computing all periods.
Many of those periods have been lengthened to compensate for the
change. See, e.g., Rules 29(c)(1), 33(b)(2), 34, and 35(a).

Most of the 10-day periods were adjusted to meet the change
in computation method by setting 14 days as the new period. A 14-
day period corresponds to the most frequent result of a 10-day period
under the former computation method — two Saturdays and two
Sundays were excluded, giving 14 days in all. A 14-day period has
an additional advantage. The final day falls on the same day of the
week as the event that triggered the period — the 14th day after a
Monday, for example, is a Monday. This advantage of using week-
long periods led to adopting 7-day periods to replace some of the
periods set at less than 10 days, and 21-day periods to replace 20-day
periods. Thirty-day and longer periods, however, were generally
retained without change.

Subdivision (a)(2). New subdivision (a)(2) addresses the
computation of time periods that are stated in hours. No such
deadline currently appears in the Federal Rules of Criminal
Procedure. But some statutes contain deadlines stated in hours, as do
some court orders issued in expedited proceedings.

Under subdivision (a)(2), a deadline stated in hours starts to
run immediately on the occurrence of the event that triggers the
deadline. The deadline generally ends when the time expires. If,
however, the time period expires at a specific time (say, 2:17 p.m.) on
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a Saturday, Sunday, or legal holiday, then the deadline is extended to
the same time (2:17 p.m.) on the next day that is not a Saturday,
Sunday, or legal holiday. Periods stated in hours are not to be
“rounded up” to the next whole hour. Subdivision (a)(3) addresses
situations when the clerk’s office is inaccessible during the last hour
before a filing deadline expires.

Subdivision (a)(2)(B) directs that every hour be counted.
Thus, for example, a 72-hour period that commences at 10:23 a.m. on
Friday, November 2, 2007, will run until 9:23 a.m. on Monday,
November 5; the discrepancy in start and end times in this example
results from the intervening shift from daylight saving time to
standard time.

Subdivision (a)(3). When determining the last day of a filing
period stated in days or a longer unit of time, a day on which the
clerk’s office is not accessible because of the weather or another
reason is treated like a Saturday, Sunday, or legal holiday. When
determining the end of a filing period stated in hours, if the clerk’s
office is inaccessible during the last hour of the filing period
computed under subdivision (a)(2) then the period is extended to the
same time on the next day that is not a weekend, holiday or day when
the clerk’s office is inaccessible.

Subdivision (a)(3)’s extensions apply “[u]nless the court
orders otherwise.” In some circumstances, the court might not wish
aperiod of inaccessibility to trigger a full 24-hour extension,; in those
instances, the court can specify a briefer extension.

The text of the rule no longer refers to “weather or other
conditions” as the reason for the inaccessibility of the clerk’s office.
The reference to “weather” was deleted from the text to underscore
that inaccessibility can occur for reasons unrelated to weather, such
as an outage of the electronic filing system. Weather can still be a
reason for inaccessibility of the clerk’s office. The rule does not
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attempt to define inaccessibility. Rather, the concept will continue to
develop through caselaw, see, e.g., William G. Phelps, When Is Office
of Clerk of Court Inaccessible Due to Weather or Other Conditions
for Purpose of Computing Time Period for Filing Papers under Rule
6(a) of Federal Rules of Civil Procedure, 135 A.L.R. Fed. 259 (1996)
(collecting cases). In addition, many local provisions address
inaccessibility for purposes of electronic filing, see, e.g., D. Kan. Rule
CR49.11 (“A Filing User whose filing is made untimely as the result
of a technical failure may seek appropriate relief from the court.”).

Subdivision (a)(4). New subdivision (a)(4) defines the end
of the last day of a period for purposes of subdivision (a)(1).
Subdivision (a)(4) does not apply in computing periods stated in
hours under subdivision (a)(2), and does not apply if a different time
is set by a statute, local rule, or order in the case. A local rule may,
for example, address the problems that might arise if a single district
has clerk’s offices in different time zones, or provide that papers filed
in a drop box after the normal hours of the clerk’s office are filed as
of the day that is date-stamped on the papers by a device in the drop
box.

28 U.S.C. § 452 provides that “[a]ll courts of the United
States shall be deemed always open for the purpose of filing proper
papers, issuing and returning process, and making motions and
orders.” A corresponding provision exists in Rule 77(a). Some
courts have held that these provisions permit an after-hours filing by
handing the papers to an appropriate official. See, e.g., Casalduc v.
Diaz, 117 F.2d 915,917 (1st Cir. 1941). Subdivision (a)(4) does not
address the effect of the statute on the question of after-hours filing;

instead, the rule is designed to deal with filings in the ordinary course

without regard to Section 452.

Subdivision (a)(5). New subdivision (a)(5) defines the
“next” day for purposes of subdivisions (a)(1)(C) and (a)(2)(C). The
Federal Rules of Criminal Procedure contain both forward-looking
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time periods and backward-looking time periods. A forward-looking
time period requires something to be done within a period of time
after an event. See, e.g., Rule 59(b) (stating that a court may correct
an arithmetic or technical error in a sentence “[w]ithin 7 days after
sentencing”). A backward-looking time period requires something to
be done within a period of time before an event. See, e.g., Rule 47(c)
(stating that a party must serve a written motion “at least 5 days
before the hearing date”). In determining what is the “next” day for
purposes of subdivisions (a)(1)(C) and (a)(2)(C), one should continue
counting in the same direction — that is, forward when computing a
forward-looking period and backward when computing a backward-
looking period. If, for example, a filing is due within 10 days after an
event, and the tenth day falls on Saturday, September 1, 2007, then
the filing is due on Tuesday, September 4, 2007 (Monday, September
3, is Labor Day). But if a filing is due 10 days before an event, and
the tenth day falls on Saturday, September 1, then the filing is due on
Friday, August 31.

Subdivision (a)(6). New subdivision (a)(6) defines “legal
holiday” for purposes of the Federal Rules of Criminal Procedure,
including the time-computation provisions of subdivision (a).

Rule 5.1. Preliminary Hearing

% % % ok ok
(¢) Scheduling. The magistrate judge must hold the
preliminary hearing within a reasonable time, but no
later than 19 14 days after the initial appearance if the

defendant is in custody and no later than 20 21 days if

not in custody.
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7 * % ok % %

Committee Note

The times set in fhe former rule at 10 or 20 days have been
revised to 14 or 21 days. See the Committee Note to Rule 45(a).

Rule 7. The Indictment and the Information

1 k 3k % %k

2 (f) Bill of Particulars. The court may direct the
3 government to file a bill of particulars. The defendant
4 may move for a bill of particulars before or within 16 14
5 days after arraignment or at a later time if the court
6 permits. The government may amend a bill of particulars
7 subject to such conditions as justice requires.

Committee Note

The time set in the former rule at 10 days has been revised to
14 days. See the Committee Note to Rule 45(a).

Rule 12.1. Notice of an Alibi Defense

1 (a) Government’s Request for Notice and Defendant’s
2 Response.
3 * % %k % %
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(2) Defendant’s Response. Within 19 14 days after the
request, or at some other time the court sets, the
defendant must serve written notice on an attorney
for the government of any intended alibi defense.
The defendant’s notice must state:

(A) each specific place where thé defendant
claims to have been at the time of the alleged
offense; and

(B) the name, address, and telephone number of
each alibi witness on whom the defendant
intends to rely.

(b) Disclosing Government Witnesses.

* %k k %

(2) Time to Disclose. Unless the court directs .

otherwise, an attorney for the government must
give its Rule 12.1(b)(1) disclosure within 16 14

days after the defendant serves notice of an
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21 intended alibi defense under Rule 12.1(a)(2), but
22 no later than 10 14 days before trial.
23 * ok ok ¥ %

Committee Note

The times set in the former rule at 10 days have been revised
to 14 days. See the Committee Note to Rule 45(a).

Rule 12.3. Notice of a Public-Authority Defense

1 (a) Notice of the Defense and Disclosure of Witnesses.
2 * %k %k k %
3 (3) Response to the Notice. An attorney for the
4 government must serve a written response on the
5 " defendant or the defendant’s attorney within 10 14
6 days after receiving the defendant’s notice, but no
7 later than 20 21 days before trial. The response
8 | must admit or deny that the defendant exercised
9 ‘ the public authority identified in the defendant’s
10 notice.
11 (4) Disclosing Witnesses.
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(A)

Government’s Request. An attorney for the

government may request in writing that the

defendant disclose the name, address, and .

telephone number of each witness the
defendant intends to rely on to establish a

public-authority defense. An attorney for the

~ government may serve the request when the

(B)

government serves its response to the
defendant’s notice under Rule 12.3(a)(3), or
later, but must serve the request no later than
26 21 days before trial.

Defendant’s Response. Within 7 14 days after
receiving the government’s request, the
defendant must serve on an attorney for the
government a written statement of the name,
address, and telephone number of each

witness.
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(C) Government’s Reply. Within 7 14 days after
receiving the defendant’s statement, an
attorney for the government must serve on
the defendant or the defendant’s attorney a
written statement of the name, address, and
telephone number of each witness the
government intends to rely on to oppose the

defendant’s public-authority defense.

% % % ok %

Committee Note

The times set in the former rule at 7, 10, or 20 days have been
revised to 14 or 21 days. See the Committee Note to Rule 45(a).

Rule 29. Motion for a Judgment of Acquittal

% % % % ok

2 (c) After Jury Verdict or Discharge.
3 (1) Time for a Motion. A defendant may move for a
4 | judgment of acquittal, or renew such a motion,
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within 7 14 days after a guilty verdict or after the

court discharges the jury, whichever 1s later.

* % k ok x

Committee Note

Former Rules 29, 33, and 34 adopted 7-day periods for their
respective motions. This period has been expanded to 14 days.
Experience has proved that in many cases it is not possible to prepare
a satisfactory motion in 7 days, even under former rule that excluded
intermediate Saturdays, Sundays, and legal holidays. This led to
frequent requests for continuances, and the filing of bare bones
motions that required later supplementation. @ The 14-day
period—including intermediate Saturdays, Sundays, and legal
holidays as provided by Rule 45(a)—sets a more realistic time for the
filing of these motions.

Rule 33. New Trial
ok ok ok ok %
2 (b) Time to File.
* %k %k %k %
4 (2) Other Grounds. Any motion for a new trial
grounded on any reason other than newly
6 discovered evidence must be filed within 7 14 days
7 ’ after the verdict or finding of guilty.
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Committee Note

Former Rules 29, 33, and 34 adopted 7-day periods for their
respective motions. This period has been expanded to 14 days.
Experience has proved that in many cases it is not possible to prepare
a satisfactory motion in 7 days, even under former rule that excluded
intermediate Saturdays, Sundays, and legal holidays. This led to
frequent requests for continuances, and the filing of bare bones
motions that required later supplementation.  The 14-day
period—including intermediate Saturdays, Sundays, and legal
holidays as provided by Rule 45(a)—sets a more realistic time for the
filing of these motions. '

Rule 34. Arresting Judgment-

%k % k k %
(b) Time to File. The defendant must move to arrest
judgment within # 14 days after the court accepts a
verdict or finding of guilty, or after a plea of guilty or

nolo contendere.

Committee Note

Former Rules 29, 33, and 34 adopted 7-day periods for their
respective motions. This period has been expanded to 14 days.
Experience has proved that in many cases it is not possible to prepare
a satisfactory motion in 7 days, even under former rule that excluded
intermediate Saturdays, Sundays, and legal holidays. This led to
frequent requests for continuances, and the filing of bare bones
motions that required later supplementation.  The 14-day
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period—including intermediate Saturdays, Sundays, and legal
holidays as provided by Rule 45(a)—sets a more realistic time for the
filing of these motions.

Rule 35. Correcting or Reducing a Sentence

1 (a) Correcting Clear Error. Within 7 14 days after
2 sentencing, the court may correct a sentence that
3 resulted from arithmetical, technical, or other clear error.
4 ‘ * % k % %

Committee Note

Former Rule 35 permitted the correction of arithmetic,
technical, or clear errors within 7 days of sentencing. In light of the
increased complexity of the sentencing process, the Committee
concluded it would be beneficial to expand this period to 14 days,
including intermediate Saturdays, Sundays, and legal holidays as
provided by Rule 45(a). Extension of the period will cause no
jurisdictional problems if an appeal has been filed, because Federal
Rule of Appellate Procedure 4(b)(5) expressly provides that the filing
of a notice of appeal does not divest the district court of jurisdiction
to correct a sentence under Rule 35(a).

Rule 41. Search and Seizure

¥ k% % % %

2 (e) Issuing the Warrant.

% % %k k
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(2) Contents of the Warrant.

(A) Warrant to Search for and Seize a Person or
Property. Except for a tracking-device
warrant, the warrant must identify the person
or property to be searched, identify any
person or property to be seized, and designate
the magistrate judge to whom it must be
returned. The warrant must command the
officer to:

(1) execute the warrant within a specified
time no longer than 16 14 days;
* %k % ¥
Commiittee Note

The time set in the former rule at 10 days has been revised to
14 days. See the Committee Note to Rule 45(a).

Rule 47. Motions and Supporting Affidavits

% % % k %
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2 (¢) Timing of a Motion. A party must serve a written
3 motion—other than one that the court may hear ex
4 parte—and any hearing notice at least 5 7 days before
5 the hearing date, unless a rule or court order sets a
6 different period. For good cause, the court may set a
7 different period upon ex parte application.

8 k %k 3k 3k 3k

Committee Note
The time set in the former rule at 5 days, which excluded

intermediate Saturdays, Sundays, and legal holidays, has been
expanded to 7 days. See the Committee Note to Rule 45(a).

Rule 58. Petty Offenses and Other Misdemeanors

1 * 3k k k %

2 (g) Appeal.

3 * 3k %k 3k %k

4 (2) From a Magistrate Judge’s Order or Judgment.
5 (A) Interlocutory Appeal. Either party may appeal
6 an order of a magistrate judge to a district
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(®)

judge within 10 14 days of its entry if a
district judge’s order could similarly be
appealed. The party appealing must file a
notice with the clerk specifying the order
being appealed and must serve a copy on the
adverse party.

Appeal from a Conviction or Sentence. A

defendant may appeal a magistrate judge’s

judgment of conviction or sentence to a
district judge within 10 14 days of its entry.
To appeal, the defendant must file a notice
with the clerk specifying the judgment being
appealed and must serve a copy on an
attorney for the government.

¥ % k k %

Committee Note

The times set in the former rule at 10 days have been

revised to 14 days. See the Committee Note to Rule 45(a).
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Rule 59. Matters Before a Magistrate Judge

(a) Nondispositive Matters. A district judge may refer to

a magistrate judge for determination any matter that
does not dispose of a charge or defense. The magistrate
judge must promptly conduct the required proceedings
and, when appropriate, enter on the record an oral or
written order stating the determination. A party may
serve and file objections to the order within 16 14 days
after being served with a copy of a written order or after
the oral order is stated on the record, or at some other
time the court sets. The district judge must consider
timely objections and modify or set aside any part of the
order that is contrary to law or clearly erroneous.
Failure to object in accordance with this rule waives a

party’s right to review.

(b) Dispositive Matters.

I EEEE
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(2) Objections to Findings and Recommendations.

Within 16 14 days after being served with a copy
of the recommended disposition, or at some other
time the court sets, a party may serve and file
specific written objections to the proposed findings
and recommendations. Unless the district judge
directs otherwise, the objecting party must
promptly aﬁange for transcribing the record, or
whatever portions of it the parties agree to or the
magistrate judge considers sufficient. Failure to
object in accordance with this rule waives a party’s
right to review.

% % % k ok

Committee Note

The times set in the former rule at 10 days have been revised
to 14 days. See the Committee Note to Rule 45(a).
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GOVERNING SECTION 2254 CASES FOR THE
UNITED STATES DISTRICT COURTS

* %k %k %k 3k

Rule 8. Evidentiary Hearing
Tk ok ok ok ok

(b) Referencetoa Magistraté Judge. A judge may, under
28 U.S.C. § 636(b), refer the petition to a magistrate
judge to conduct hearings and to file proposed findings
of fact and recommendations for disposition. When they
are filed, the clerk must promptly serve copies of the
proposed findings and recommendations on all parties.
Within 16 14 days after being served, a party may file
objections as provided by local court rule. The judge
must determine de novo any proposed finding or
recommendation to which objection is made. The judge
may accept, reject, or modify any proposed finding or

recommendation.

% % ok ok &
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Committee Note
The time set in the former rule at 10 days has been revised to

14 days. See the Committee Note to Federal Rules of Criminal
Procedure 45(a).
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GOVERNING SECTION 2255 CASES FOR THE
UNITED STATES DISTRICT COURTS

* %k k %k %k

Rule 8. Evidentiary Hearing
* % % % %

(b) Reference to a Magistrate Judge. A judge may, under
28 U.S.C. § 636(b), refer the motion to a magistrate
judge to conduct hearings and to file proposed findings
offact and recommendations for disposition. When they
are filed, the clerk must promptly serve copies of the
proposed findings and recommendations on all parties.
Within 10 14 days after being served, a party may file
objections as provided by local court rule. The judge
must determine de novo any proposed finding or
recommendation to which objection is made. The judge
may accept, reject, or modify any proposed finding or

recommendation.

* %k k %k %
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Committee Note
The time set in the former rule at 10 days has been revised to

14 days. See the Committee Note to Federal Rules of Criminal
Procedure 45(a).
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PROPOSED AMENDMENTS TO THE FEDERAL
RULES OF CRIMINAL PROCEDURE

Rule 16. Discovery and Inspection

(a) Government’s Disclosure.
(1) Information Subject to Disclosure.
* % ok % %

(H) Exculpatory o; Impeaching Information. Upon a
defendant’s request, the government must make
available all information that is known to the
attorney for the government or agents of law
enforcement involved in the investigation of the
case that is either exculpatory or impeaching. The
court may not order disclosure of impeachment
information earlier than 14 days before trial.

* % % ok k

Committee Note

Subdivision (a)(1)(H). New subdivision (a)(1)(H) is based
on the principle that fundamental fairness is enhanced when the
defense has access before trial to any exculpatory or impeaching
information known to the prosecution. The requirement that
exculpatory and impeaching information be provided to the defense
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also reduces the possibility that innocent persons will be convicted in
federal proceedings. See generally ABA STANDARDS FOR CRIMINAL
JUSTICE, PROSECUTION FUNCTION AND DEFENSE FUNCTION 3-3.11(a)
(3d ed. 1993), and ABA MODEL RULE OF PROFESSIONAL CONDUCT
3.8(d) (2003). The amendment is intended to supplement the
prosecutor’s obligations to disclose material exculpatory or
impeaching information under Brady v. Maryland, 373 U.S. 83
(1963), Giglio v. United States, 405 U.S. 150 (1972), Kyles v.
Whitley, 514 U.S. 419 (1995), Stricklerv. Greene, 527 U.S. 263, 280-
81 (1999), and Banks v. Dretke, 540 U.S. 668, 691 (2004).

The rule contains no requirement that the information be
“material” to guilt in the sense that this term is used in cases such as
Kyles v. Whitley. It requires prosecutors to disclose to the defense all
exculpatory or impeaching information known to any law
enforcement agency that participated in the prosecution or
investigation of the case without further speculation as to whether this
information will ultimately be material to guilt.

The amendment distinguishes between exculpatory and
impeaching information for purposes of the timing of disclosure.
Information is exculpatory under the rule if it tends to cast doubt upon
the defendant’s guilt as to any essential element in any count in the
indictment or information.

Because the disclosure of the identity of witnesses raises
special concerns, and impeachment information may disclose a
witness’s identity, the rule provides that the court may not order the
disclosure of information that is impeaching but not exculpatory
earlier than 14 days before trial. The government may apply to the
court for a protective order concerning exculpatory or impeaching
information under the already-existing provision of Rule 16(d)(1), so
as to defer disclosure to a later time.
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American College of Trial Latopers

19900 MacArthur Boulevard, Suite 610
- Irvine, California 92612

Telephone e-mail Fax
(949) 752-1801 nationaloffice@actl.com - (949) 752-1674

Office of the President

Warren B. Lightfoot
Lightfoot, Franklin & White, L.L.C. October 14, 2003

The Clark Building

400 20th Street North
Birmingham, AL 35203

(205) 581-0711

- Fax: (205) 581-0799

E-mail: wlightfoot@lfwlaw.com

Honorable Ed E. Carnes
United States Circuit Judge
U. S. Courthouse, Room 408
15 Lee Street

Montgomery, Alabama 36104

Re: Adyvisory Committee on
Federal Rules of Criminal Procedure

Dear Judge Cames:

I write to you as Chair of the Advisory Committee and I enclose a copy of the Amcricaﬂ
College’s paper regarding disclosure of Brady material. This paper was adopted by the College’s Board
of Regents this year, and I hope that you can include its recommendations on your Committee’s agenda

for its spring meeting.

Please let me know if you have any questions regarding the College’s position on this

hhportaxit subject.
Best regards,
Warren B. Lightfoot
WBL/ds
Enclosure

cc: Robert B. Fiske, Jr., Esquire
Executive Committee
David J. Beck, Esquire
Mr. Dennis J. Maggi
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lawyers who have mastered the art of advocacy and those whose professional careers
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those who represent plaintiffs and those who represent defendants in civil cases; those
who prosecute and those who defend persons accused of crime. The College is thus
able to speak with a balanced voice on important issues affecting the administration of
justice. The College strives to improve and elevate the standards of trial practice, the
administration of justice and the ethics of the trial profession.

* o

“In this select circle, we find pleasure and charm in the
illustrious company of our contemporaries and take the
keenest delight in exalting our friendships.”

—Hon. Emil Gumpert,
Chancellor-Founder, ACTL

American College of Trial Lawyers
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Chicago, Illinois

1980-81 JOHN C. ELAM*
Columbus, Ohio

1981-82 ALSTON JENNINGS
Little Rock, Arkansas

1982-83 LEON SILVERMAN
New York, New York

1983-84 GAEL MAHONY
Boston, Massachusetts

1984-85 GENE W. LAFITTE
New Orléans, Louisiana

1985-86 GRIFFIN B. BELL
Atlanta, Georgia

1986-87 R. HARVEY CHAPPELL, JR.

Richmond, Virginia

1987-88 MORRIS HARRELL*
Dallas, Texas

1988-89 PHILIP W, TONE*
Chicago, Illinois

1989-90 RALPH 1. LANCASTER, JR.
Portland, Maine ’

1990-91 CHARLES E. HANGER*
San Francisco, California

1991-92 ROBERT B. FISKE, JR.
New York, New York

1992-93 FULTON HAIGHT*
Santa Monica, California

1993-94 FRANK C. JONES
Atlanta, Georgia

1994-95 LIVELY M. WILSON
Louisville, Kentucky

1995-96 CHARLES B. RENFREW
San Francisco, California

1996-97 ANDREW M. COATS
Oklahoma City, Oktahoma

1997-98 EDWARD BRODSKY*
New York, New York

1998-99 E. OSBORNE AYSCUE, JR.
Charlotte, North Carolina

1999-2000 MICHAEL E. MONE

- Boston, Massachusetts

2000-2001 EARL J. SILBERT

Washington, District of Columbia

2001-2002 STUART D. SHANOR

Roswell, New Mexico
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PROPOSED CODIFICATION OF DISCLOSURE
OF FAVORABLE INFORMATION
UNDER FEDERAL RULES OF
CRIMINAL PROCEDURE 11 AND 16"

BACKGROUND AND SUMMARY

In the 1963 landmark decision of Brady v. Maryland,' the Supreme Court held
that prosecutors have a constitutional duty to turn over "ev1dence favorable to an accused. .
where the evidence is material either to guilt or to punishment. "2 Four decades later, Federal
Rules of Criminal Procedure 11 and 16, which govern federal plea negotiations and criminal
discovery respectively, still do not address, let alone require, the government to timely disclose
favorable information to the defendant that is material to either guilt or sentencing.

Without a clear definition of favorable evidence nor a disclosure timetable,
prosecutors have interpreted the constitutional discovery obligation inconsistently and too oftén
disclosed favorable information on the eve, during or after trial or not at all. Timely disclosure
of favorable information can greatly impact the plea decision, trial strategy, the presentation of

evidence and seritencing.

Since ap})roximately ninety-five percent of federal criminal cases are resolved
through pleas of  guilty,” the timely disclosure of information favorable to punishment is
particularly important to fair and open plea negotiations and the honest and consistent
implementation of the United States Sentencing Guidelines ("U.S.S.G." or "Guidelines").
Information that tends to diminish the degree of the defendant's culpability or Offense Level
under the Guidelines can significantly affect a defendant's punishment. Still, prosecutors have
recently sought to require defendants to enter into knowing and voluntary plea agreements in
which the defendants have not received information favorable to punishment or worse, have been
required to waive the constitutional right to exculpatory material without knowing what
favorable evidence may exist. This practice threatens to deprive defendants and courts of
information critical to a fair and honest sentencing process.

* The principal draftsman of this report was Robert W. Tarun, Chicago, Illinois, assisted by a subcommittee of
the Federal Criminal Procedure Committee of the American College of Trial Lawyers consisting of Locke T. Clifford,
Greensboro, North Carolina, William F. Manifesto, Pittsburgh, Pennsylvania and Jordan Green, Phoenix, Arizona.

1373 U.S. 83 (1963).

*Id at 87. .
3 United States Sentencing Guidelines (U.S.S.G.), Ch. 1, Pt. A.; Judicial Business of the United States Courts,

Annual Report of the Director (2000) (available at: http://www.uscourts.gov/judbus2000/contents.html). 367



Nothing is more essential to a fair criminal trial or sentence than the disclosure of
information favorable to the defendant in sufficient time for the defendant to receive due process
as guaranteed by the Fifth Amendment, and effective assistance of counsel as guaranteed by the
Sixth Amendment. No defendant should be forced to go to trial or plead guilty without having
access to favorable information as to guilt or sentencing. Any system of jurisprudence which
fails to require as much condones and "shapes a trial that bears heavily on the defendant"* and
lays the groundwork for wrongful conviction of the innocent and unfair sentencing of the guilty.

‘The proposed amendments to Federal Rules of Criminal Procedure 11 and 16 will
ensure that defendants receive the full and consistently applied benefit of the Supreme Court's
* pronouncements in Brady and its progeny. They codify the rule of law first propounded in
Brady v. Maryland, clarify both the nature and scope of favorable information, require the
attorney for the government to exercise due diligence in locating information and establish
deadlines by which the United States must disclose favorable information.

This Committee believes that the constitutional mandate of Brady v. Maryland
has been undermined by varying prosecutorial interpretations of "favorable information,"
delayed disclosure of this information in both guilt and punishment stages, and recent
government plea policies that have the potential to deprive defendants of information essential to
the sentencing process. The amendments will not only promote greater fairness and integrity in
criminal discovery generally, but also foster earlier, forthright plea negotiations and a more
balanced and informed administration of the Guidelines. Specifically, the Committee proposes
amendments to Fed. R. Crim. P. 11 and 16 which:

1. - define favorable information to an accused,

2. require, upon a defendant's request, that the government disclose in
writing within fourteen days, all known favorable information to the
defense;

3. impose a due diligence obligation on the government attorney to consult

with government agents and locate favorable information; and

4, require disclosure of all favorable information to a defendant fourteen
days before a guilty plea is entered.

Part I of this report discusses the background and evolution of the Supreme Court's decision in
Brady v. Maryland. Part II summarizes federal criminal discovery practice under Rule 16 as it
currently exists. Part III discusses Rule 11(e) and federal plea negotiations. Finally, Part IV
contains the proposed Rule 11(e)(7) and Rule 16(f) amendments and a discussion of their key

provisions.

‘373 U.S. at 87.
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I BRADY v. MARYLAND BACKGROUND

A prosecution that withholds evidence on demand of an accused
which, if made available, would tend to exculpate him or reduce
the penalty helps shape a trial that bears heavily on the defendant.

Justice William O. Douglas
Brady v. Maryland, 373 U.S. 83, 87 (1963)

A. Brady v. Maryland

Brady v. Maryland represented the first time the Supreme Court created a bright-
line constitutional duty on the part of prosecutors to turn over "ewdence favorable to an accused .
.. where the evidence is material either to guilt or to pumshment[g" In Brady, the defendant
had been convicted of first degree murder and sentenced to death.” Although he had admitted to
participating in the crime, Brady maintained that his accomplice had done the actual killing, and
therefore asked to be spared the death penalty In an attempt to prove as much, Brady's lawyer
requested that the prosecution show him several of defendant's accomplice's statements.
Despite this request, a statement in which Brady's accomplice admitted to the actual homicide
was not provided.9 The government's behavior prompted Justice Douglas to comment:

Society wins not only when the guilty are convicted but when
criminal trials are fair; our system of the administration of justice
suffers when any accused is treated unfairly. [...] A prosecution
that withholds evidence on demand of an accused which, if made
“available, would tend to exculpate him or reduce the penalty helps
shape a trial that bears heavily on the defendant. That casts the
prosecutor in the role of an archltect of a proceeding that does not

comport with standards of justice[. ]

The Court held "[T]he suppression by the prosecution of evidence favorable to an accused upon
request violates due process where the evidence is material either to guilt or to punishment,
irrespective of the good faith or bad faith of the prosecution."!!

‘Id

¢ Id at 84.

TId

‘ld

*I1d

' Id at 87-88.

""Id. See also Moore v. United States, 408 U.S. 786, 794-95 (1972).
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B. Brady Evolution

Five major Supreme Court cases since Brady have construed the prosecutor's
obligation to disclose favorable evidence to a criminally accused. In Giglio v. United States,"?
the Court applied Brady's mandate to impeachment evidence as well as classically exculpatory
evidence.”? Giglio had been convicted of passing forged money orders, and while his appeal was
pending, his attorney learned that the government had failed to disclose a promise of immunity
made to its key witness.!* Chief Justice Burger ordered a new trial as a result of the
prosecution's misconduct, stating that "[w]hen the 'reliability of a given witness may well be
determinative of guilt or innocence, nondisclosure of evidence affecting credibility falls within"

the rule of Brady.’s

In United States v. Agurs,'® the Court reviewed for Brady violations the second-
degree murder conviction of a defendant whose sole defense had been self-defense. The
defendant had not requested, and the government had not disclosed, evidence that the victim
possessed a criminal record which included prior convictions for assault and possession of
deadly weapons.!” The Court found that a prosecutor's constitutional duty to disclose favorable
evidence was not limited to situations in which the defendant had specifically requested the
evidence.!® Nevertheless, noting that "the prudent prosecutor will resolve doubtful questions in
favor of disclosurc,"19 Justice Stevens observed: :

[T]here are situations in which evidence is obviously of such
substantial value to the defense that elementary fairness requires it
to be disclosed even without a specific request. For though the
attorney for the sovereign must prosecute the accused with
-earnestness and vigor, he must always be faithful to his client's
overriding interest that 'justice be done.' He is the 'servant of the
law, the twofold aim of which is that guilt shall ndt escape or
innocence suffer.' This description of the prosecutor's duty
illuminates the standard of materiality that governs his obligation

to disclose exculpatory evidence.?®

12405 U.S. 150 (1972).
‘B rd at 153-54.

" 1d at 150. )

15 1d. at 154 (quoting Napue v. [llinois, 360 U.S. 264, 269 (1959)).

'€ 427 U.S. 97 (1976).

Y Id. at 101.

1* See also United States v. Bagley, 473 U.S. 667, 682 (1985), discussed infra at text accompanying notes 23
through 27, holding that regardless of whether a request had been made, the suppression of material evidence favorable to

an accused is unconstitutional.
427 U.S. at 108.
® 1d. at 110-11 (citations omitted).
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The Court concluded that undisclosed evidence wpuld be deemed material, and therefore
violative of Brady's dictates, if it "create[d] a reasonable doubt that did not otherwise exist."*! It
nonetheless upheld the conviction because the trial judge remained convinced of the defendant's
guilt notwithstanding the newly discovered evidence.”

In United States v. Bagley,23 the Supreme Court revisited the issue of

"materiality" and held that undisclosed evidence is "material" for purposes of a Brady violation
where "there is a reasonable probability that, had the evidence been disclosed to the defense, the
result of the proceeding would have been different."** Bagley, charged with violations of federal
narcotics and firearms statutes, filed a motion requesting "any deals, promises or inducements to
witnesses in exchange for their testimony."® In response, the government provided affidavits
from two government witnesses who asserted that their statements had been given without any
threats, rewards, or promises of reward.”® Following his conviction, Bagley filed a Freedom of
Information Act request with the Bureau of Alcohol, Tobacco and Firearms and leamed that the
agency had entered into contracts with the two witnesses under which the government had
promised to pay them money for their cooperation.?’ Finding that the prosecutor's response had
misleadingly induced defense counsel into believing the witnesses could not be impeached on

~ - the basis of bias, the Court remanded the case to the trial court to decide whether there was a
"reasonable probab‘ilixty" that had the evidence been disclosed to the defense, the result might

have been different.”

A decade later in Kyles v. Whitley,” the Court, in construing Brady, explained
that the materiality standard does not require a defendant to demonstrate that disclosure of the
suppressed material would have ultimately resulted in his acquittal.®® Instead, such a standard
tequires a defendant to show that suppression of the relevant evidence caused him to receive a
trial which did oot "result[] in a verdict worthy of confidence.”! In Kyles, the defendant faced
first-degree murder charges for the alleged shooting of an elderly woman in a grocery store
parking lot. When his counsel filed a lengthy Brady motion requesting "any exculpatory or
impeachment evidence," the govemment responded that there was "no exculpatory evidence of
any nature."” In fact, however, the prosecution knew of no fewer than seven key pieces of

N rd at 112,
21d
B 473 U.S. 667 (1985),
M 1d at 682.
% 1d at 669.
% 1d at 670.
Y 1d at671.
2 1d 'at 684."
¥ 514 U.S. 419 (1995).
" 1d at434.
n fd
2 14 ar423, 428.
- Y d at428.
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exculpatory evidence, including substantial evidence affirmatively inculpating its star witness.>
After analyzing the prosecution's failure to disclose this evidence, the Court reversed the
defendant's conviction and death sentence, finding that "fairness [could not] be stretched to the
point of calling this a fair trial."** The Kyles Court held that the "prosecutor has a duty to learn
of any favorable ev1dence known to the others acting on the government's behalf in the case,

including the police."

In Strickler v. Greene,’’ the Supreme Court reviewed a prosecutor's failure to
disclose in a capital murder case exculpatory materials in pohce files consisting of detective
notes about a key witness and a letter written by the witness.?® Justice Stevens clarified that
"there are three components of a true Brady violation: the evidence at issue must be favorable to
the accused, either because it is exculpatory, or because it is impeaching; that evidence must
have been suppressed by the State, either willfully or inadvertently; and prejudice must have
ensued."”® Finding that no prejudice had ensued from the non-disclosure, the Court declmed to

reverse the defendant's conviction.

C. The Special Role of the Prosecutor in Ensuring a Fair Trial

In Berger v. United States,  Justice Sutherland outlined the unique role and
responsibilities of the federal prosecutor:

The United States Attorney is the representative not of an ordinary
party to a controversy, but of a sovereignty whose obligation to

~ govern impartially is as compelling as its obligation to govern at
all; and whose interest, therefore, in a criminal prosecution is not
that it shall win a case, but that justice shall be done. As such, he
is in a peculiar and very definite sense the servant of the law, the
twofold aim of which is that guilt shall not escape or innocence
suffer. He may prosecute with earnestness and vigor - indeed, he
should do so. But, while he may strike hard blows, he is not at
liberty to strike foul ones. It is as much his duty to refrain from
improper methods calculated to produce a wrongful conviction as
it is to use every legitimate means to bring about a just one.*

(Emphasis supplied.)

*Id at 447.

» Id at 454,

% Id. at 437.

37527 U.S. 263 (1999).
3 Id. at 266.

¥ Id. at 281-82.

%295 U.S. 78 (1935).

“' Id at 88. 372



Woven throughout each of the major Supreme Court decisions construing Brady
has been the theme that responsibility for ensuring the accused receives a fair trial rests not with
the judge, jury, defense counsel, police, or some combination thereof, but with the prosecutor. In
Kyles, the Court made clear that the prosecution has the "responsibility to gauge the likely net
effect of all [favorable] evidence and make disclosure when the point of 'reasonable probability'
is reached."* This meant, stated the Court, that individual prosecutors are required to learn:

of any favorable evidence known to the others acting on the
government's behalf in the case, including the police [... for] since
... the prosecutor has the means to discharge the government's
Brady responsibility if he will, any argument for excusing a
prosecutor from disclosing what he does not happen to know about
boils down to a plea to substitute the police for the prosecutor, and
even for the courts themselves, as the final arbiters of the
government's obligation to ensure fair trials.*®

The Kyles Court further observed that:

[u]nless ... the adversary system of prosecution is to descend to a
gladiatorial level unmitigated by any prosecutorial obligation for
the sake of truth, the government simply cannot avoid
responsibility for knowing when the suppression of evidence has
come to portend such an effect on a trial's outcome as to destroy
confidence in its result. This means, naturally, that a prosecutor
anxious about tacking too close to the wind will disclose a
favorable piece of evidence ... And (disclosure) will tend to
preserve the criminal trial, as distinct from the prosecutor's private
deliberations, as the chosen forum for ascertaining the truth about

criminal accusations.

Both the American Bar Association ("ABA") Standards of Criminal Justice and
the Model Rules of Professional Conduct recognize the unique role of the prosecutor and the
importance of timely disclosure of favorable evidence to the defense. The ABA Standards for
Criminal Justice, Prosecution Function and Defense Function 3-3.11(a) (3d Ed. 1993) provide:

A prosecutor should not intentionally fail to make timely disclosure
to the defense, at the earliest feasible opportunity, of the existence
of all evidence or information which tends to negate the guilt of the
accused or mitigate the offense charged or which would tend to

reduce the punishment of the accused.
(Emphasis supplied)

“ Kyles, 514 U.S. at 437.
“ Id at 437-38.
“ Id at 439 (citations omitted).
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The ABA Model Rule of Professional Conduct 3.8(d) (1984) provides:

The prosecutor in a criminal case shall . . . make timely disclosure
to the defense of all evidence or information known to the
prosecutor that tends to negate the guilt of the accused or mitigate

the offense.
(Emphasis supplied)

Thus, the two most pertinent ethical guidelines to address criminal discovery make clear that
timely disclosure of favorable evidence by the prosecution is essential in a criminal case.

Codification of Brady v. Maryland will assist federal prosecutors and law
enforcement officers in better understanding the disclosure responsibility, instill far greater
confidence that this constitutional obligation is being uniformly satisfied and, above all, work to
ensure that wrongful convictions and unlawful sentences do not occur. Because the prosecutor
alone can know and weigh what is undisclosed,** he is faced with the serious and possibly
conflicting responsibility of deciding what is exculpatory and, if so, whether it should be
disclosed to the accused, and finally when to disclose this information. A rule of criminal
procedure can only provide welcome guidance in carrying out a responsibility that ensures fair

trials and sentencings.
II. FEDERAL DISCOVERY PRACTICE

A. Federal Rule of Criminal Procedure 16 Does Not Address,
Let Alone Require, Disclosure of Favorable Information »

Unlike the Federal Rules of Civil Procedure, which provide for wide-ranging
discovery and disclosure in the form of depositions, disclosure statements, requests for
production, inspections and requests for admissions, interrogatories and expert reports, the
Federal Rules of Criminal Procedure afford the defendant extremely limited access to

government information.

Federal Rule of Criminal Procedure 16 governs discovery in federal cnmmal
cases.*s It requires, upon a defendant's request, disclosure of statements made by the defendant
within the government's possession, control or custody,’ disclosure of the defendant's prior
criminal record,*® inspection and copying of documents and tanglble objects intended to be used
by the government at trial or material to the defendant's defense,* inspection of physical and

“ 1d at 438.

“ Fed. R. Crim. P. 16 is reprinted in its entirety in Appendix A.
*7 Fed. R. Crim. P. 16 (a)(1)(A).

“ Id. at 16 (a)(1)(B).

“ Id at 16 (a)(1XC).
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mental examinations and scientific tests,”® and summaries of any expert testimony that the
government intends to offer in its case-in-chief.®" The rule affords the government reciprocal
discovery upon its compliance with and request of the defendant.”> Rule 16 also imposes a
continuing duty to disclose if prior to or during a trial a party discovers additional evidence or
material previously requested or ordered and subject to discovery or inspection under the rule.*
Over its fifty-year evolution, Federal Rule of Criminal Procedure 16 has metamorphosed the
spectacle of the criminal trial from a game of "blind man's bluff"** into a "serious inquiry aiming
to distinguish between guilt and innocence."*’

Although Rule 16 has gradually expanded the scope of discovery required in
criminal cases,® it still does not address, let alone require, the government to timely disclose
favorable information to the defendant that is material either to guilt or sentencing. This limited
disclosure makes the defense of a federal criminal case especially difficult, considering the
government's ability to control the flow of information to the defendant, attributable largely to
the close relationships between the prosecutor and law enforcement, and the inability of the

defense to compel disclosure.

In addition to disclosure under Rule 16, criminal defense lawyers can try to obtain
Brady and Giglio material by filing a motion with the court. Most criminal defense lawyers file
a Brady-Giglio motion as a matter of course in federal and state court proceedings. Some file a
general request for exculpatory evidence while others tailor the discovery motion to the
particulars of the case. Types of information not only favorable, but essential, to the defense in a
criminal trial and at sentencing include:

o promises of immunity or other favorable treatment to government witnesses;’’

° Id at 16 (a)(1)(D).

' 1d. at 16(a)(1)(E).

52 1d. at 16(b).

% Id. at 16(c).

%4 See Brennan, The Criminal Prosecution: Sporting Event or Quest for Truth? A Progress Report, 68 Wash. U.
L. Q. 1, 3 (1990) (citing Justice Douglas' opinion in United States v. Procter & Gamble Co., 356 U.S. 677, 682 (1958), in

which Justice Douglas noted that tools which result in broad discovery "make a trial less a game of blind man's bluff and
more a fair contest with the basic issues and facts disclosed to the fullest practicable extent").

%5 See Brennan, The Criminal Prosecution: Sporting Event or Quest for Truth?, 1963 Wash. U. L. Q. 279 (1963)
(quoting Williams, Advance Notice of the Defense, 1959 Crim. L. Rev. (Eng.) 548, 554 (1959)).

% See, e.g., the 1966 Amendment to the Rule (noting that "[t]he rule has been revised to expand the scope of
pretrial discovery"), the 1974 Amendment ("Rule 16 is revised to give greater discovery to both the prosecution and the
defense."), and the 1993 Amendment ("New. subdivisions ... expand federal criminal discovery[.]")

% See United States v. Butler, 567 F.2d 885 (9th Cir. 1978) (conviction reversed where prosecution’s key witness
lied about the nature of his deal with the prosecution); United States v. Pope, 529 F.2d 112 (9th Cir. 1976) (conviction
reversed where prosecution failed to disclose plea bargain with key witness in exchange for immunity while arguing to
jury that witness had no motive to lie); United States v. Sutton, 542 F.2d 1239 (4th Cir. 1976) (prosecution concealed
evidence that key witness was coerced into testifying against defendant and/or argued to the jury that no one had
threatened the witness); United States v. Gerard, 491 F.2d 1300 (9th Cir. 1974) (convictions reversed where defendants
were deprived of evidence reflecting promises of leniency).
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. prior criminal records of government witnesses;’®

o prior inconsistent statements of government witnesses regarding the defendant's
alleged criminal conduct;”

. prior perjury or false testimony of government witnesses;

. monetary rewards or inducements to government witnesses;

o confessions to the crime in question by others;

e  information reflecting bias or prejudice by government witnesses against the
defendant;

. witness statements that others committed the crime in question;

| ° information about mental or physical impairments of government witnesses;

. inconsistent or contradictory examinations or scientific tests;%' and

. the failure of any percipient witnesses to make a positive identification of the
defendant.

Brady-Giglio motions, however, often fail to unearth evidence which is critical to
the defense. Federal prosecutors, largely keying on the word "exculpatory," have interpreted the
Brady disclosure obligation in a variety of ways. A number of prosecutors have interpreted
Brady narrowly and believe that a prosecutor's Brady obligation is limited to turning over
information that someone other than the defendant has confessed to the crime at issue. Many
prosecutors do not focus on the critical language of the Brady decision that requires disclosure of
evidence that tends to exculpate or reduce one's penalty.® Others, knowmg of favorable
evidence, have tried to predict its effect on the outcome of the case in deciding whether to
disclose it. Still others do not view Giglio or impeachment material as part of the Brady

58 See Carriger v. Stewart, 132 F.3d 463, 479-82 (9th Cir. 1997) (conviction reversed where prosecution failed to
disclose witness’s prior criminal history); United States v. Strifler, 851 F.2d 1197, 1202 (9th Cir. 1988) cert denied, 489
U.S. 1032 (1989) (same); United States v. Auten, 632 F.2d 478 (5th Cir. 1980) (prosecutor's lack of knowledge of witness'

criminal record was no excuse for Brady violation).

% See United States v. Kelly, 35 F.3d 929 (4th Cir. 1994) (kidnapping conviction reversed where government
failed to disclose key witness' letter which seriously undermined her credibility); United States v. Herberman, 583 F.2d
222 (5th Cir. 1975) (Brady violation found for failure to disclose grand jury testimony contradicting testimony of
government witnesses).

% See United States v. Boyd, 55 F.3d 239 (7th Cir. 1995) (new trial granted where government failed to reveal
drug use and dealing by prisoner-witnesses during trial).

8! See United States v. Fairman, 769 F.2d 386 (7th Cir. 1985) (prosecutor's ignorance of ballistics worksheet
indicating that gun defendant was accused of firing was inoperable did not excuse failure to disclose); United States v.
Poole, 379 F.2d 645 (7th Cir. 1966) (conviction reversed where government failed to disclose FBI report of victim’s

physical examination).
2373 U.S. at 87.
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exculpatory disclosure obligation. And yet others have separated the timing of the disclosure of
exculpatory or guilt evidence from the disclosure of mitigating or punishment evidence.

The majority of this Committee's members practice in federal courts, and based
on their experiences, believe that across the country federal prosecutors routinely defer Brady
disclosures unless ordered by the trial court and often reply to both general and case-specific
Brady-Giglio motions with boilerplate responses such as "none known," or "the government is
-aware of its obligations" - often producing little, if any, favorable information for months, in
some cases not until trial is underway and in other cases not at all. Without a procedural rule
containing a clear definition of Brady material, requiring prosecutors to consult with law
enforcement officers, and mandating a firm compliance timetable, the duty to disclose favorable
information has become blurred and at best of secondary importance to the explicit discovery
obligations and procedures found in Rule 16.

It is anomalous that in civil cases, where generally all that is at stake is money,
access to information is assured; however, in contrast, in criminal cases, where liberty is at issue,
the defense is provided far less information. More significantly, in a civil case, violation of the
discovery rules is punishable in extreme cases by dismissal. There isno comparable sanction in
criminal cases. The amendments proposed here are consistent with the unique role of the
prosecutor in ensuring that the accused receives a fair trial.

B. Most Local Rules Do Not Fully Address
the Disclosure of Favorable Information

‘Most local rules that address Brady-Giglio disclosure obligations neither define
the nature and/or scope of favorable information, nor require consultation with law enforcement
officers, nor provide clear pre-trial or pre-plea deadlines for disclosure.®® The most notable
exception is the District of Massachusetts™ which in 1998 promulgated the most extensive local

% Some local criminal rules require attorneys for the government and defense to confer with respect to a schedule
for disclosure and provide that, in the absence of a stipulation, the court may intervene. See, e.g., N.D. Ca. Criminal Local
Rule 16-1(a). Many are silent as to Brady obligations (see, e.g., E.D. Tn. L.R. 16.2 (Pre-trial Conferences in Criminal
Cases); S.D. Tx. Criminal Rule 12 (Criminal Pretrial Motion Practice); S.D. Ca. Criminal Rule 16.1 (Pleadings and
Motions Before Trial, Defenses and Objections); and M.D. Ala. L. Cr. R. IV (Arraignment and Preparation for Trial)), or
address Federal Rule Criminal Procedure 16 obligations only. See, e.g., E.D. Pa. Criminal Rule 16.1 (Pretrial Discovery
and Inspection); D.Wy. L. Cr. R. 16.1. Still others encourage parties to meet and confer on discovery topics beyond Fed.
R. Crim. P. 16 but not Brady material. See, e.g., N.D. Ill. L. Cr. R. 16.1 (Pretrial Discovery and Inspection). Finally, some
federal courts have no local criminal rules. See, e.g., D.S.D. Local Rules of Practice.

* The Southern District of Florida has also promulgated extensive local criminal discovery rules which addresses
Brady information. See S.D. Fla. General Rule 88.10 (requiring the government to disclose, within fourteen days of
arraignment, not only the information required under Federal Rule Criminal Procedure 16, but also "all information ...
favorable to the defendant on the issues of guilt or punishment within the scope of Brady v. Maryland ... and United States
v. Agurs,” as well as "the existence and substance of any payments, promises of immunity, leniency, preferential
treatment, or other inducements made to prospective government witnesses, within the scope of Giglio v. United States . . .

and Napue v. lllinois").
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criminal discovery rules in the nation. Massachusetts Local Rule 116.2%° was enacted in
response to federal prosecutors' indifference to pre-trial discovery obligations.

United States v. Mannarino,% frequently credited with precipitating the enactment
of Massachusetts's Local Rule 116.2, decried "a pattern of sustained and obdurate indifference
to, and unpoliced subdelegation of, disclosure responsibilities by the United States Attorney's
Office."®” Mannarino addressed a police officer's destruction of a star informant's self-authored
narrative of his criminal history, before it could be produced to defendants, and in violation of
the Jencks Act.?® Calling the case "yet another example of concerted indolence in pursuing
disclosure by the United States Attorney's Office and a willful blindness to the failure of its
agents who had disclosure duties to fulfill them,"® Judge Woodlock cited a decade's worth of
case law detailing "lame," "sloppy," "negligen[t]," "illusory," and "insensitiv[e]" criminal
discovery practices by the U.S. Attorney's Office in Boston.” Declining to enter a judgment of
acquittal, the court ordered the deposition of the government's key witness to be taken by defense
counsel, to be followed by a new trial.”! Mannarino highlights the practice of some prosecutors
of ignoring the constitutional obligation to disclose favorable information material to guilt and

punishment in a timely fashion.”

The Massachusetts local criminal rules establish a series of "automatic" discovery
obligations imposed upon prosecutors and defendants alike.” The rules also require the
government to disclose, under a mandated timeframe, any information that could "cast doubt" on
the defendant's guilt, the admissibility or credibility of any evidence, or the degree of the
defendant's culpability under the Guidelines.” This information expressly includes, inter alia,
inducements rendered to government witnesses to testify, criminal records of and cases pending
against such witnesses, and the failure of any such witnesses to positively identify the
defendant.” The rules further require the government to inform "all federal, state, and local law
enforcement agencies formally participating in the criminal investigation" of the local rules' -

¢ Massachusetts Local Rule 116.2 is reprinted in its entirety in Appendix B.

% 850 F. Supp. 57, 59 (D. Mass. 1994).

7 Id at 59. See also id. at 71 (stating that repeated prosecutorial discovery violations are "of sufficient concem
that the District of Massachusetts has determined to review its present local rules governing criminal discovery with a
view toward increased prescriptiveness in discovery responsibilities").

S Id. at 59. See also 18 U.S.C. § 3500 (Jencks Act).

850 F. Supp. at 71.

™ Id. at 71-72 (citations omitted). The court went on to call the government's current discovery practices
"unwillingf]" and "rescusan{t]," among other adjectives. Id at 72.

" Id at73. , ;

™ See, e.g., Moushey, Hiding The Facts Readout; Discovery Violations Have Made Evidence-Gathering A Shell
Game, Pittsburgh Post-Gazette, November 24, 1998, at A-1; Goldberg, Your Clients’' Brady-Giglio Rights Are Not
Protected, 22 Champion 41 (September/October 1998).

7 See D. Mass. LR. 116.1-117.1, infra, Appendix B. The rules require the government to provide not only all
materials required by Fed. R. Crim. P. 16, but also the fruits yielded from any search warrants, electronic surveillance, and
investigative identification procedures, as well as the names of all unindicted co-conspirators. See id. at 116.1(C).

"Id at 116.2.
75 Id
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discovery obligations, to obtain from such law enforcement agencies any information they have
which would be subject to disclosure, and to require Partlmpatmg law enforcement agencies to
preserve their "notes" and other relevant documents.” Finally, Massachusetts Local Rule 1.3
provides that failure to comply with any obligation or direction set forth by the rules of the

district may result in dismissal.”
III. FEDERAL PLEA PRACTICE

A. Federal Rule of Criminal Procedure 11(e) Does Not
Address Let Alone Require Disclosure of Favorable Information

The vast majority of federal criminal cases are resolved by pleas of guilty under
Fed. R. Crim. P. 11. Plea agreements are governed by the law of contracts.”® Most pleas are
negotiated and involve bargained for consideration. The parties - the United States and the
defendant(s) - may bargain for particular charges, sentences, sentencing ranges or the application
of USSG guidelines, policies, factors or provisions.

Federal Rule of Criminal Procedu.re ll(e) governs the conduct of the government
and the defendant during plea negotiations. Rule 117 establishes guidelines to ensure that a
guilty plea is made knowingly and voluntarily.®® Before accepting a plea of guilty, a court must
address the defendant personally in open court and inform the defendant that he has a right to
plead not guilty, the right to be tried by a jury and at that trial he has the right to assistance of
counsel, the right to confront and cross examine adverse witnesses and the right against
compelled self-incrimination.?! A wa1ver of an important constitutional or statutory right must
be known and voluntary to be valid,*? but Rule 11 does not require the court to specify each and
every constitutiorral right that the defendant waives by pleading guilty.*

A defendant who acknowledges his plea is knowingly and voluntarily entered at
his plea hearing must overcome a strong presumption of voluntariness when he subsequently
seeks to challenge that plea.®* A plea entered into without the benefit of Brady information is
inherently suspect in this regard. Without Brady information, the defendant and counsel may not

76 Id. at 116.8, 116.9. Massachusetts's local rules promote enforcement by requiring the magistrate and presiding
judges to hold at least three pre-trial conferences designed to effect compliance with the local rules.

7 D.Mass. LR. 1.3.
78 See Santobello v. New York, 404 U.S. 257, 262 (1971)
7 Fed. R. Crim. P. 11(e) is reprinted in its entirety as Appendix C.
% Fed. R. Crim. P. 11(c)-(d).
% Fed. R. Crim. P. 11(c)(3).
82 See United States v. Mezzanatto, 513 U.S. 196 (1995).

s Fed. R. Crim. P. (c)(4). See, e.g., Brady v. United States, 357 U.S. 742, 748 (1970) (waiver of the
constitutional rights to a trial and to remain silent); McMann v. Richardson,397 U.S. 759, 766 (1970) (waiver of the right
to contest the admissibility of evidence the government may have offered against the defendant).

* Blackledge v. Allison, 431 U.S. 63, 74 (1977). 379
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be able to make informed decisions about whether and when to plead guilty. The common
argument that a defendant knows whether he is guilty and whether there is mitigating evidence is
simply not true in many cases.”® A defendant may not know all the elements of an offense or
understand that certain evidence known only to the prosecutor may negate an essential element.
Further, a defendant may not know of facts that establish a legal defense and without disclosure a
defendant's counsel may not become aware of facts that establish a legal defense.®® A defendant
with limited mental faculties or a significantly reduced mental capacity may not be able to fully
communicate with counsel or appreciate the importance of facts critical to the defendant's guilt

or innocence.

" The federal circuits are split on whether Brady applies to plea negotiations. The
Fifth®” and Eighth® circuits have held that defendants waive their rights to Brady material in
pleading. However, the Second,® Sixth,”® Ninth®' and Tenth® circuits have held that Brady does
apply to guilty pleas. The Ninth Circuit in Sanchez, taking the strongest position, has concluded
that a plea "cannot be deemed intelligent and voluntary if entered without knowledge of material

information withheld by the prosecution."

B. Federal Plea Agreement Policies Which Require
the Defendant to Waive the Right to Brady Material Undermine
the Due Process Goal of Ensuring a Fair Sentencing Process

A closely related question is whether a defendant can waive his right to receive
Brady information. Some United States Attorneys Offices, notably the Southern and Northern
District of California, have expressly incorporated into plea agreements a Brady waiver. A
representative sample states:

The defendant understands that discovery may have been

- . completed in this case, and that there may be additional discovery
to which he would have access if he elected to proceed to trial.
The defendants agree to waive his right to receive additional

% Franklin, Note, Waiving Prosecutorial Disclosure in the Guilty Plea Process: A Debate on the Merits of
"Discovery Waivers", 51 Stan. L. Rev. 567 (1999).

% Id : .
87 Matthew v. Johnson, 201 F.2d 363 (5th Cir. 2000).

%8 Smith v. United States, 876 F.2d 655 (8th Cir. 1989).

% Miller v. Angliker, 848 F.2d 1312 (2d Cir. 1988).

* Campbell v. Marshall, 769 F.2d 313 (6th Cir. 1985), cert. denied 475 U.S. 1058 (1986).
*! Sanchez v. United States, 50 F.3d 1448 (9th Cir. 1995).

% United States v. Wright, 43 F.3d 491 (10th Cir. 1994).

50 F.3d at 1453 (emphasis added).
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discovery which may include, among other things, evidence
tending to impeach the credibility of potential witnesses.”!

In United States v. Ruiz the Supreme Court held that the Constitution does not
require the government to dlsclose material impeachment evidence to a defendant prior to
entering a plea agreement.”® In Ruiz, the defendant rejected a plea offer from the U.S. Attorney's
Office in the Southern District of California which required her to waive her rights to Brady
material in exchange for a downward departure at sentencing.”® The trial court refused to grant
the departure following her subsequent guilty plea made without a plea agreement.’’

The Ninth Circuit in Ruiz had found that plea agreements and any waiver of
Brady rights contained therein "cannot be deemed intelligent and voluntary if entered without
knowledge of material information withheld by the prosecution."”® In reversing the Ninth
Circuit, the Supreme Court focused on impeachment evidence rather than exculpatory or
mitigating evidence. It pointed out that in Ruiz's proposed plea agreement, the government had
agreed to provide "any information establishing the factual innocence of the defendant."”

The difficulty with a complete Brady waiver is that a defendant cannot knowingly
waive something that has not been made known to him and that may exclusively be in the
- possession of the government. The Supreme Court has made clear that there must be an
"intentional relinquishment or abandonment of a known right or privilege."'® When a plea is
made without the knowledge of all its direct consequences, it may not stand.

-In an analogous situation to the waiver of Brady material, many federal
prosecutors have insisted that defendants also waive the right to appeal a sentence as part of a
plea agreement even though a sentence has yet to be imposed. In this context, a District of
Columbia district court held that "a defendant cannot knowingly, intelligently and voluntarily
give up the right to appeal a sentence that has not yet been imposed and about which the
defendant had no knowledge as to what will occur at the time of sentencing."'%

‘ * Banoun, Preface: The Year in Review, reprinted in White Collar Crime 2000, at x (ABA 2000) (quoting San
Francisco U.S. Attorney's Office plea agreement provision).

%5122 S. Ct. 2450 (June 24, 2002).

%241 F.3d 1157, 1160-61 (9th Cir. 2001).

7 Id at 1161.

% Id. at 1164 (quoting Sanchez, 50 F.3d at 1453)
% Id. at 2451-2452.

1% Johnson v. Zerbst, 304 U.S. 458, 464 (1938).

'Y Brady v. United States, 397 U.S. 742 (1970).

' United States v. Raynor, 989 F. Supp. 43 (D.D.C. 1998). But see United States v. Navarro-Botello, 912 F.2d
318, 320 (Sth Cir. 1990) (permitting waiver of sentence appeals).
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In sum, the bargaining leverage of the United States in plea negotiations is
enormous. The government drafts the plea agreement, usually dictates the factual basis for the
plea and often pronounces de facto office plea policies, e.g., that the defendant must waive his
right to all Brady material or his right to appeal a sentence. There is no compelling reason to
ignore or make a defendant waive his constitutional right to information favorable to guilt or
sentencing. Indeed, any policy that discourages disclosure of exculpatory material may well

encourage prosecutors to elicit guilty pleas improperly. 103

1V. BRADYV. MARYLAND AND FEDERAL SENTENCING

Even though Brady v. Maryland explicitly requires disclosure of favorable
information relevant to punishment, prosecutors frequently focus only on favorable information
relevant to the guilt or trial Phase and view a defendant's decision to plead as extinguishing the
right to favorable evidence. ™ Ironically, Brady involved a situation in which favorable
evidence as to punishment and not guilt was at issue. Disclosyre of favorable evidence as to
punishment is arguably even more critical today as a result of the United States Sentencing

Guidelines.

A comprehensive review of the United States Sentencing Guidelines' structure
and methodology is beyond the purpose and scope of this report. However, there is no doubt that
federal prosecutors wield enormous influence in determining what sentence a convicted
defendant receives under the Guidelines. In particular, government attorneys at the outset
calculate the offense level which is designed to "measure the seriousness of the crime."'” They
routinely formulate the specific offense characteristics such as an offense involving sophisticated
means'® or a loss exceeding certain dollar levels'" that can significantly increase the defendant's
period of incarceration.” They frequently argue that for offenses committed by more than one
participant, the court should consider the defendant's aggravating'® or mitigating'® role in the
offense. In each of these instances, government attorneys may have access to, and in some cases
the only access to, favorable information that diminishes the defendant's culpability or lowers the

offense level under the Guidelines.

For example, witnesses may differ in describing the role of a defendant as a
manager, supervisor, organizer or leader''” - designations that can greatly affect the ultimate
sentence. Similarly, government witnesses may dispute whether the loss claimed by the United

13 Sanchez, 50 F.3d at 1453.
1 Joy & McMunigal, Disclosing Exculpatory Material in Plea Negotiations, 15 FALL Crim. Just. 41 (2001).

19 Bowman, Departing is Such Sweet Sorrow: A Year of Judicial Revolt on "Substantial Assistance" Departures
Follows a Decade of Prosecutor Indiscipline, 29 Stetson L. Rev. 79 (1999). '

1% 1J.5.S.G. § 3B1.1(b)(8)(C).
7 J.8.8.G. § 2B1.1(b)(1).

1% J.5.S.G. § 3BI.1.

' U.5.5.G. §3BL.2.

" U.SS.G. §3BLI1. 382
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States was "reasonably foreseeable pecuniary harm,"‘“ and the final calculation of the actual
losses in fraud cases similarly affects a sentence.'!” Because witnesses who have provided
exculpatory evidence to the government are less likely to make themselves available to the
defendant or his counsel, there is a serious risk that absent disclosiire by the prosecution, the
defense may never learn of material exculpatory evidence that would mitigate the offense or

reduce the punishment,

Timely disclosure of favorable information can not only diminish the degree of
the defendant’s culpability or Offense Level under the Guidelines, its receipt or the government's
certificate in writing that none exists, can lwd to an earlier decision to plead guilty whereby he
receives credit for that plea by the court.!”® Thus, when the government denies a defendant
Brady information at an early stage of the process, it may well deny him the opportunity to prove
to the government that a lesser sentence is fair based on evidence in the government's possession
and that he is also then entitled to receive significant credit for acceptance of responsibility in

timely pleading to the offense.

v. PROPOSED AMENDMENTS TO FEDERAL RULES OF CRIMINAL
- PROCEDURE 11 AND 16 AND OFFICIAL COMMENTARY

A. Proposed Amendment to Rule 16

Fed. R. Crim. P. 16(f)

(f) Information Favorable to the Defendant as to Guilt or Punishment.

(1) Within fourteen days of a defendant's request, attorney(s) for the
government shall disclose in writing all information favorable to the defendant
which is’known to the attorney(s) for the government or t6 any government
agent(s), law enforcement officers or others who have acted as investigators from
any federal, state or local agencies who have participated in either the
investigation or prosecution of the events underlying the crimes charged.
Information favorable to the defendant is all information in any form, whether or
not admissible, that tends to: a) exculpate the defendant; b) adversely impact the
credibility of government witnesses or evidence; ¢) mitigate the offense; or d)
mitigate punishment.

(2) The written disclosure shall certify that: a) the government attomney has
exercised due diligence in locating all information favorable to the defendant
within the files or knowledge of the government; b) the government has disclosed
and provided to the defendant all such information; and c) the government
acknowledges its continuing obligation until final judgment is entered: i) to
disclose such information; and ii) to furnish any additional information favorable
to the defendant immediately upon such information becoming known.

WU.S.8.G. § 3B1.1, Commentary 2.
"™ U.S.8.G. §2BLIRBY(1).
""" See U.S.8.G. § 3ELI (Acceptance of Responsibility). 383
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Official Comment

This amendment is intended to codify and clarify the prosecutor’s obligations
under Brady v. Maryland, 373 U.S. 83 (1963), Giglio v. United States, 405 U.S. 150
(1972) and Kyles v. Whitley, 514 U.S. 419 (1995). These Supreme Court precedents and
others require the prosecutor to provide to the defense not only directly exculpatory
evidence (Brady) but also evidence impeaching the credibility of the Government’s
witnesses (Giglio); not only evidence specifically requested by the defense (Brady) but
also that which is not requested (4gurs); not only evidence relevant to guilt or innocence
(Giglio) but also evidence relevant to sentencing (Brady); and not only evidence known
to the prosecutor (United States v. Bagley, 473 U.S. 667 (1985)) but also evidence known
to agents of law enforcement (Kyles). Proposed Rule 16(f) creates a necessary analytical
and procedural framework for the prosecution to carry out its constitutional _
responsibilities.

Examples of favorable information include but are not limited to: promises of
immunity (see, e.g., United States v. Butler, 567 F.2d 885 (9th Cir. 1978)); prior criminal
records (see, e.g., United States v Auten, 632 F.2d 478) (5th Cir. 1980) and United States
v. Owens, 933 F. Supp. 76, 87-88 (D. Mass. 1996)); prior inconsistent statements of
government witnesses (see, e.g., United States v. Payne, 63 F.3d 1200, 1210 (2d Cir.
1995)); United States v. Kelly, 35 F.3d 929 (4th Cir. 1994); United States v. Herberman,
583 F.2d 222 (5th Cir. 1975)); information about mental or physical impairment of
government witnesses (see, e.g., United States v. Boyd, 55 F.3d 239 (7th Cir. 1995));
inconsistent or contradictory scientific tests (see, e.g., United States v. Fairman, 769 F.2d
386 (7th Cir. 1985)); pending charges against witnesses (see, e.g., United States v. Bowie,
198 F.3d 905, 909 (D.C. Cir. 1999)); monetary inducements (see, e.g., United States v.
Mejia, 82 F. 3d 1032, 1036 (11th Cir. 1996); United States v. Fenech, 943 F. Supp. 480,
486-87 (E.D. Pa. 1996)); bias (see, e.g., United States v. Schledwitz, 169 F.3d 1003 (6th
Cir. 1999)); proffers of witnesses and documents relating to negotiation process with the
government (see, e.g., United States v. Sudikoff, 36 F. Supp. 2d 1196, 1203 (C.D. Ca.
1999)); and the government's failure to institute civil proceedings against key witnesses
(see, e.g., United States v. Shaffer, 789 F.2d 682, 690-91 (9th Cir. 1986)).

Despite the fact that Brady v. Maryland recognized the prosecutor’s duty to
disclose evidence favorable to the defense in 1963, the decades since then have seen
repeated instances of prosecutors overlooking or ignoring this obligation. See, e.g.,
Boyette v. Lefevre, 246 F.3d 76 (2d Cir. 2001) (granting habeas petition after state failed
to produce evidence impeaching the victim’s identification, statements of other
eyewitnesses, and reports regarding other possible suspects); United States v. Perdomo,
929 F.2d 967 (3d Cir. 1991) (overturning appellant’s cocaine possession conviction
because prior criminal record of prosecution witness was not turned over to the defense);
United States v. Pelullo, 105 F.3d 117 (3d Cir. 1997) (reversing denial of collateral relief
from wire fraud and RICO convictions upon showing that the government had withheld
evidence of prior inconsistent statements by a key witness, there were changes to FBI
incident reports, and contradictions existed regarding the appellant’s attendance at a
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particular meeting); Spicer v. Roxbury, 194 F.3d 547 (4th Cir. 1999) (upholding petition
for writ of habeas corpus because state failed to turn over evidence of conflicting
statements by main prosecution witness); United States v. Sutton, 542 F.2d 1239 (4th Cir.
1976) (prosecution concealment of coerced testimony of key witness); Lindsey v. King,
769 F.2d 1034 (5th Cir. 1985) (granting petition for writ of habeas corpus when petitioner
showed that the prosecution failed to turn over a report indicating that a key witness
could not positively identify the petitioner as the shooter in a murder case); Carriger v.
Stewart, 132 F.3d 463, 479-482 (9th Cir. 1997) (reversing conviction where prosecution
failed to disclose witness's prior criminal history); United States v. Brumel-Alvarez, 991
F.2d 1452 (9th Cir. 1992) (overturning drug trafficking convictions for government’s
Brady violation in not turning over a law enforcement official’s report that raised serious
doubts regarding the truthfulness of the prosecution’s key witness); United States v.
Pope, 529 F.2d 112 (9th Cir. 1976) (prosecution's failure to disclose immunity to key
witness); and United States v. Scheer, 168 F.3d 445 (11th Cir. 1999) (overturning
conviction for misuse of banking funds because of the failure to disclose prosecutorial

intimidation of witnesses).

The proposed Rule 16(f) requires the prosecutor to turn over all information
favorable to the defendant within 14 days of the date the defendant requests it. Timely
disclosure of favorable information to the defense is essential to meaningful compliance
with Brady. See ABA Standards for Criminal Justice, Prosecution Function and Defense
Function 3-3.11(a) (3d Ed. 1993) and ABA Model Rule of Professional Conduct 3.8(d)
(1984). It is anticipated that, like many other discovery deadlines, this one can be
extended by agreement of the parties, and if necessary, the government may apply to the
court for a protective order, under the already-existing provision of Rule 16(d)(1), so as
to defer disclosure to a later time. The proposed rule requires a request from the defense
in order to trigger the 14-day time frame, but the rule is not intended to obviate the
prosecution’s obligation to provide information favorable to the defense even in the
absence of a defense request, United States v. Agurs, supra.

The drafters anticipate that before or at the time of guilty pleas, government
attorneys will furnish to the defense favorable information that mitigates the offense or
punishment. As a result of the promulgation of the United States Sentencing Guidelines
and the increased importance of even minor facts that can affect punishment by
diminishing the degree of a defendant's culpability or Offense Level, the drafters believe
that timely production of Brady information in the sentencing context is far more
significant and critical today than ever before.

Proposed Rule 16(f) requires government attorney(s) to turn over “all
information, in any form, whether or not admissible . . .” The rule thus contemplates
disclosure of not only written documents but also of tape recordings, computer data,
electronic communications, and oral information acquired through interviews or any
other means. The proposed rule does not burden the government with the responsibility
of assessing whether information is likely admissible.
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The proposed Rule 16(f) contains no requirement that the information be
“material” to the defense. The drafiers believe that the Rule’s definition of “Information
favorable to the defendant” is sufficiently clear to guide the government attorneys at the
pre-trial stage. A materiality standard is only appropriate in the context of an appellate
review since determinations of materiality are best made in light of all the evidence
addressed at trial. A materiality analysis cannot realistically be applied by a trial court
facing a pre-trial discovery request. See, e.g., United States v. Valenzuela-Bernal, 458
U.S. 858 (1982); United States v. Sudikoff, 39 F. Supp. 2d 1196, 1199 (C.D. Cal. 1999).
In cases where a failure to disclose favorable information is uncovered after the trial or
sentencing, of course, the reviewing court will presumably employ concepts of
materiality in determining the degree of prejudice, if any, suffered by the defense as a
result of the government’s failure.

Proposed Rule 16(f)’s requirement of a written disclosure and certification by the
government attorney is, the drafters believe, critical to its operation. It is anticipated that
governunent attorneys will describe the disclosures being made in sufficient detail to
permit the defense to investigate the information. Likewise, the government’s

-~ certification should specifically confirm that the attorney signing it has exercised due
diligence in locating and attempting to locate all information favorable to the defendant
within the files or knowledge of the government. There is due diligence precedent in
three sections of Rule 16: Rule 16(a)(1)(A), Statement of Defendant: Rule 16(a)(1)(B),
Defendant's Prior Record, and Rule 16(a)(1)(D), Reports of Examinations and Tests.

It may be prudent for the government to maintain a record of the manner in which
this due diligence inquiry was conducted so as to facilitate its response in any post-trial
proceedings, but the Rule does not require this nor does it require the government to turn

~ any such record over to the defense at the time of the certification. The drafters
anticipate that in the event any government agency refuses to respond to a request from
the prosecutor for information favorable to the defendant, the prosecutor’s certification
will identify the refusing agency and official so as to permit the defense to investigate
and, if necessary, seek redress from the court,

The propased rule contains no separate provision for sanctions for intentional
violations or inadvertent noncompliance. The drafters anticipate that the full range of
remedial and punitive sanctions, ranging from a trial or sentencing continuance to
dismissal of the indictment, is already available to the court under Rule 16(d)(2) as is the
Court’s general-supervisory power to craft a remedy or punishment appropriate to the
circumstances. Few courts have dismissed criminal charges as a result of Brady
violations. See, e.g., United States v. Dollar, 25 F. Supp. 2d 1320 (N.D. Ala. 1998). The
drafters believe that the far more common remedy of a new trial for Brady violations has
in many instances proven impractical and ineffective for two reasons. First, many
defendants are simply unable to afford a retrial while the cost to the government ofa
retrial is under most circumstances inconsequential. Second, the remedy of a new trial
does not adequately discourage prosecutors from committing improper, incompetent or
prejudicial discovery violations. 386
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L. Discussion

a. Definition of Favorable Evidence

Proposed Language:

Information favorable to the defendant is all information in any form, whether or
not admissible, that tends to: 1) exculpate the defendant; 2) adversely impact the
credibility of government witnesses or evidence; 3) mitigate the offense; or 4)
mitigate punishment. :

Without a clear definition of what constitutes Brady material, prosecutors have
exercised a hodgepodge of judgments about the nature and extent of favorable information to be
disclosed to defendants.'* A clear definition of favorable information will help eliminate
disparate interpretations of the Brady obligation by both prosecutors and defense counsel and
give prosecutors clear guidance, thereby promoting equal treatment of similarly situated

defendants under the law.

The definition clarifies the nature and scope of favorable information by
providing that favorable information includes evidence or information, whether or not
‘admissible, that tends to: 1) exculpate the defendant; 2) adversely impact the credibility of
government witnesses or evidence; 3) mitigate the offense; or 4) mitigate the punishment. The
first category addresses classic Brady or exculpatory evidence. The second category makes clear
that Giglio or impeachment material must also be produced. Categories three and four are
intended to cover the disclosure of evidence favorable to punishment or sentencing. This
definition makes clear that the admissibility and nature or form of the information, i.e., written,
oral or electronic, is irrelevant in the determination of both its exculpatory nature and

disclosability.

There may be instances where fairness requires that the defense make specific
Brady requests for information from the government. Such requests must be sufficiently clear
and directed to glve reasonable notice about what is sought and why the information may be
material to the case.'”® Absent specific defense requests the government may, notwithstanding
the proposed definition, be able to fully respond to Brady requests and provide responsive

material.

" Section ILA., infra.

'S United States v. McVeigh, 954 F. Supp. 1441, 145 1 (D. Colo. 1997). 387

21



b. Timing of Disclosure
Proposed Language:

Within fourteen days of a defendant's request, attorney(s) for the government
shall disclose in writing and provide all information favorable to the defendant.

Absent local rules with a Brady disclosure timetable, there is no uniformity as to
when federal defendants receive exculpatory information as to guilty or punishment. The
Judicial Members of the District of Massachusetts Committee that recommended the local
criminal rule changes observed that "cases too often go to trial without legally required discovery
having been provided."''® Almost invariably Brady material is disclosed well after the explicit
Rule 16 obligations have been satisfied by the government. A major criticism of the current
federal discovery practice is that prosecutors too often disclose favorable information at a stage
well after it can benefit the defense. Unfortunately, the case law has left the prosecution and

defense with little precise timing guidance.

’ In United States v. Coppa,'!” the Second Circuit recently addressed whether as a
general rule due process of law requires that the government, disclose all exculpatory and
impeachment material immediately upon demand by a defendant. In reversing a district judge's
order to immediately supply this material to the defendants, the Second Circuit noted that as long
as a defendant possesses Brady evidence in time for its effective use at trial or at a Plea
proceeding, the government has not deprived the defendant of due process of law.!'® Coppa
granted the government's mandamus petition and remanded the cause to "afford the District
Court an opportunity to determine what disclosure order, if any, it deems appropriate as a matter

1
of case management."

' Because disclosure of favorable information affects a defendant's plea decisions,
trial strategy, and sentencing, it is critical to the fair administration of justice that this discovery
take place as early as practicable in the criminal process. There is no discernible benefit to fair-
minded prosecutors in delaying the disclosure of constitutionally-mandated favorable
information. To the extent the government has favorable evidence and is required to timely
disclose it, the disclosure may affect the government's charging decision and properly lessen its
sentencing position. This in turn may cause the defendant and counsel to compromise, to plead
and to receive the benefit of acceptance of responsibility under the Guidelines.'?® Thus, prompt
disclosure may well foster an earlier exchange of favorable information and guilty plea
decisions. Furthermore, a criminal justice system with a Brady definition, a due diligence.

Y18 Report of the Judicial Members of the Committee Established to Review and Recommend Revisions of the
Local Rules of the U.S. District Court in the District of Massachusetts Concerning Criminal Cases, at 8 (October 28,

1998).
17267 F.3d 132 (2d Cir. 2001).

Y8 14 at 144.

" Id. at 146.
129U.8.5.G. § 3E1.1 (acceptance of responsibility).
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requirement, a disclosure timetable and clear sanctions may promote a system that parties have
confidence in both the rule's compliance and effective sanctions. Under that system defendants
and counsel, who timely have received the required disclosure or have been assured in writing
that the United States possesses no exculpatory information, are more likely to reach plea
decisions earlier and lessen the congestion of the trial dockets.

While timely disclosure of favorable information is mandated and essential to the
defense in all cases, it is of particular importance in complex federal prosecutions where
defendants and their counsel can be forced to trial with comparatively inadequate time to
prepare Federal authorities often investigate complex cases for years. The Speedy Trial Act of
1974 requlres that a trial must begin within seventy days of an indictment or initial
appearance. While defense requests for continuances are frequently granted to meet "the ends of

justice,"!?? pre-trial defense preparation time is often limited. The United States will in most
cases still have had at least twice as long a time to prepare for trial as the defendant. The
government usually also has far more investigative resources. Fourteen days following a defense
request is not an unreasonable period of time for the government to disclose in writing favorable
evidence as to guilt or punishment. By the time of indictment, the government has concluded
most of its investigation and is in a position to disclose any information known to be exculpatory
or mitigating for the defendant. It will be thereafter under a contmulng obligation to disclose
additional evidence or material subject to discovery under the rule.'?

c. Due Diligence
Proposed Language:

The written disclosure shall certify that: a) the government attorney has exercised
due diligence in locating all information favorable to the defendant; b) the
government has disclosed and provided to the defendant all such information; and
c) the government acknowledges its continuing obligation until final judgment is
entered: i) to disclose such information; and ii) to furnish any additional
information favorable to the defendant immediately upon such information
becoming known.

This due diligence requirement ensures that government attorneys will fully
consult with law enforcement agents by the time of indictment about potential favorable
information and that the former will address not only federal agents, but law enforcement
officers or joint federal-state local investigators about the nature and scope of the information
required to be turned over. Several decisions have upheld the duty of the prosecution to consult

120 18 U.S.C. §§ 3151-3174 (2000).
"2 14§ 3151(h)(8)(A).
'3 Ped. R. Crim. P. 16(c).
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with the appropriate law enforcement personnel or agency'?* as simply determined that the
prosecution includes law enforcement officers'

The due diligence language requires that government attorneys exercise due
diligence in locating all favorable information. The language is intended to avoid Kyles-type
situations where favorable evidence is known to law enforcement officers, but not to the
prosecutor. The due diligence language finds precedent in three sections of Rule 16: Rule
16(a)(1)(A), Statement of Defendant; Rule 16(a)(1)(B), Defendant's Prior Record; and Rule
16(a)(1)(D), Reports of Examinations and Tests.

The certification requirement ensures a clear record of what was disclosed and not
disclosed and avoids unnecessary post-trial and post-sentencing litigation about what may have
been orally communicated. As important, this requirement conveys to the government attorney
the importance of accuracy, consultation and prompt disclosure. This requirement too has
precedent in Rule 16(e) Expert Witnesses which requires both parties to provide a written

summary of testimony they intend to use.

Finally, the due diligence provision does not mandate an "open file" by the
government, as favored by some commentators.'2® Open file cases do not cure Brady-Giglio
problems,'?” and in particular, do not compel prosecutors to consult with law enforcement agents
about the nature or existence of information favorable to the accused'?® or to disclose in writing
favorable evidence that has not been memorialized. The provision does not impose upon the
court the burden of reviewing government files for favorable information, as recommended by
other legal commentators.'? While such a review might be ideal, courts have neither the time
nor the resources for such reviews, and they cannot be expected at the pre-trial stage to be
familiar enough with the case or likely trial issues to appreciate which information is:

favorable.!*°

d.  Sanctions

In addressing failures to comply with discovery requests, Fed. R. Crim. P. 16
(d)(2) provides that the court may order a party to permit the discovery or inspection, grant a

1 See, e.g., Kyles, 527 U.S. at 266; United States v. Wood, 57 F.3d 733 (9th Cir. 1995).

135 United States v. Boyd, 833 F. Supp. 1277, 1357 (N.D. 111 1993), aff’d 55 F.3d 239 (7th Cir. 1995); see also
United States v. Brooks, 966 F.2d 1500, 1503 (D.C. Cir. 1992).

"6 See Bass, Brady v. Maryland and the Prosecutor's Duty to Disclose, 40 U. Chi. L. Rev. 112, 113 (1972).

127 See, e.g., United States v. Hsia, 24 F. Supp. 2d 14, 29-30 (D.C. Cir. 1998) (stating that "open file discovery
does not relieve the government of its Brady obligations by claiming {the defendant] had access to 600,000 documents and
should have been able to find the exculpatory information in the haystack"). .

12 See Strickler, 527 U.S. 263.

9 See, e. g, Capra, Access to Exculpatory Evidence: Avoiding the Agurs Problems of Prosecutorial Discretion
and Retrospective Review, 53 Fordham L. Rev. 391 (Dec. 1984).

"% McVeigh, 954 F. Supp at 1451.
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continuance, or prohibit the party from introducing evidence not disclosed, or it may enter such
other order as it deems just under the circumstances. Few courts have dismissed indictments as a
remedy for the government's failure to disclose exculpatory information.”®! At present
prosecutional misconduct must not only be flagrant, but must prejudice the defendant such that
he does not receive a fair trial, or be intended to abort the trial to result in a dismissal. 132 Some
circuits do not even permit dismissal of an indictment for a Brady violation."?>. The less drastic
and far more common remedy for a Brady violation is the granting of a new trial.'** This
remedy has been impractical and ineffective for two reasons. First, many defendants are simply
unable to afford a retrial while the cost to the government is under most circumstances
inconsequential. Second, a new trial does not adequately discourage prosecutors from
committing improper, incompetent or prejudicial discovery violations.'>* For these reasons, the
Official Commentary to Rule 16(f) urges courts to consider dismissal of an indictment for failure
to comply with Rule 16 upon a showing of substantial prejudice to the defendant or intentional

misconduct by the government.

e. Regulation of Discovery.

Rule 16(d) will continue to provide that a party may under a sufficient showing
demonstrate that particular discovery or inspection should be denied, restricted or deferred. The
government may still seek a protective or modifying order if it can establish that disclosure of
exculpatory information within the time contemplated by the amendment will create an
unacceptable risk of facilitating obstruction of justice or of discouraging the testimony of

witnesses.

BY United States v. Dollar, 25 F. Supp. 2d 1320 (N.D. Ala. 1998). See generally, United States v. Carter, 1 Fed.
Appx. 716, 2001 WL 32068 (9th Cir. Jan. 12, 2001) (unpublished); United States v. Manthei, 979 F.2d 124, 126-27 (8th
Cir. 1992); United States v. Osorio, 929 F.2d 753, 763 (1st Cir. 1991); United States v. Campagnuolo, 592 F.2d 852, 865
(5th Cir. 1979), discussing the requirements for a defendant to obtain a dismissal of the indictment for a Brady violation.
Cf. Demjanjuk v. Petrovsky, 10 F.3d 338, 356 (6th Cir. 1993) (vacating a denaturalization and extradition order because
the government failed to disclose Brady information).
B2 t/nited States v. Vozzella, 124 F.3d 389 (2d Cir. 1997); United States v. Oseni, 996 F.2d 186, 188 (7th Cir.
1993); United States v. McLaughlin, 89 F. Supp. 2d 617 (E.D. Pa. 2000) (failure to disclose witness' exculpatory grand
jury testimony necessitated new trial); United States v. Patrick, 985 F. Supp. 543 (E.D. Pa. 1997).
'3 See, e.g., United States v. Davis, 578 F.2d 277, 279-80 (10th Cir. 1978) (“[A] violation of due process under
Brady, does not entitle a defendant to an acquittal, but only to a new trial in which the convicted defendant has access to
the wrongfully withheld evidence.").
13 See United States v. Blueford, No. 00-10210, 2002 WL 193023 (Sth Cir. Feb. 8, 2002); United States v.
Service Deli, Inc., 151 F.3d 938 (9th Cir. 1998); United States v. Arnold, 117 F. 3d 1308 (11th Cir. 1997); United States v.
Lloyd, 71 F.3d 408 (D.C. Cir. 1995); United States v. Peterson, 116 F. Supp. 2d 366 (N.D.N.Y. 2000); United States v.
McLaughlin, 89 F. Supp. 2d (E.D. Pa. 2000).
3% United States v. Peveto, 881 F.2d 844 (10th Cir. 1989) (pattern of United States attorneys not providing
exculpatory evidence until very late only warranted two week continuance). 391
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B. Proposed Amendment to Rule 11

Fed. R. Crim. P. 11(e)(7)

(7) Disclosure of Favorable Evidence

The attorney for the government shall disclose in writing to the defendant
all exculpatory and mitigating information as provided in Rule 16(f) fourteen days
before the defendant enters a plea of guilty or nolo contendere to a charged
offense.

Official Commentary

This amendment is intended to ensure that a party intent on pleading guilty timely
receives favorable information. The emphasis on Brady material by the government is
too often focused on the guilt aspect rather than the sentencing impact of mitigating
evidence. Since over ninety percent of all federal criminal cases are resolved by plea
dispositions, it is essential that prosecutors not only provide information that can
significantly affect punishment but also that they do so in time to make the information
meaningful at sentencing. Belated disclosure or inadvertent nondisclosure of mitigating
evidence undermines the fairness essential to the sentencing process. This proposed
amendment reduces the likelihood that favorable evidence will not be disclosed or

disclosed too late. .

1. Discussion

a. Purpose and Cross Reference

This amendment is designed to ensure that favorable information is made known
to the defendant during the plea negotiation process and to the court in the sentencing process.
Rather than restate the five-part definition of favorable information, the due diligence obligation
and the available sanctions, Rule 11(e)(7) cross references Fed. R. Crim. P. 16(f). The Rule
11(e)(7) amendment is also designed to avoid plea agreements where the United States requires a
defendant to waive his right to exculpatory information without knowing what that information

1S.

b. Timing of Disclosure

Fourteen days is a reasonable period for the government to disclose in writing
information favorable to the defendant on either guilt or punishment. As a practical matter, the
majority of criminal cases have been investigated by the time of indictment. To the extent that
investigation is ongoing, the government is required to only disclose favorable information to the
defendant then known through the exercise of due diligence. Any subsequent discovery of
additional favorable evidence or material can be later disclosed to the defendant.
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Furthermore, to the extent some districts have in place "fast track" programs, *®
there is nothing in Rule 11(e)(7)'s language that prevents the government from providing
favorable information to the defendant before an indictment. Thus, the government may still
comply with this rule and enable the defendant to plead guilty at the initial arraignment and plea
and receive credit under a fast track program. As with the companion Fed. R. Crim. P. 16(f)
amendment, the writing requirement ensures a clear record of what was disclosed and not
disclosed and avoids unnecessary post-trial and post sentencing litigation about what may have

been orally communicated.

C. Sanctions

A guilty plea can be set aside in-limited circumstances if a defendant can establish
prejudice from prosecutorial misconduct.”” Normally, the withheld information must be
material to the prosecution of the defendant.”®® The proposed Rule 11(e)(7) is silent with respect
to sanctions but does cross reference proposed Rule 16(f) which provides for a variety of

sanctions, including dismissal.

In most instances the appropriate remedy for non-disclosure of information that
reduces punishment will be resentencing. While the Guidelines have a basic objective of
enhancing the abilitg' of the criminal justice system to combat crime through an effective, fair
sentencing system,'” they do not at present directly provide a remedy to a defendant who has not
been provided mitigating evidence under Brady v. Maryland. The only remedy available to
federal prisoners who have been deprived of Brady evidence favorable to sentencing is a motion
under 28 U.S.C. §2255 alleging an error that involves "a fundamental defect which results in a

complete miscarriage of justice." 140

CONCLUSION

The American College of Trial Lawyers respectfully recommends that the Judicial
Conference of the United States Commiittee on Rules of Practice and Procedure amend Federal
Rules of Criminal Procedure 11 and 16 to codify Brady and its progeny. The proposed
amendments will ensure the timely, fair and consistent application of Brady v. Maryland and will
aid Federal Courts in the sound administration of justice.

1% See Ruiz, 241 F.2d at 1160-61 ("fast track" programs are designed to minimize the expenditure of
government resources and expedite the processing of more routine cases).

Y7 See, e.g., Banks v. United States, 920 F. Supp. 688 (E.D. Va. 1996)

% United States v. Avellina, 136 F.3d 249, 255 (2d Cir. 1998); United States v. Kates, 174 F.3d 580, 583 (Sth
Cir. 1999).

% U.S.S.G. Ch. 1, Part A - Introduction at 2.

'°" Davis v. United States, 417 U.S. 333, 346 (1974).
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A.

APPENDICES

Federal Rule of Criminal Procedures 16

Rule 16. Discovery and Inspection

(a) Governmental Disclosure of Evidence.
(1) Information Subject to Disclosure.

(A) Statement of Defendant Upon request of a defendant the government
must disclose to the defendant and make available for inspection, copying, or
photographing: any relevant written or recorded statements made by the defendant, or
copies thereof, within the possession, custody, or control of the government, the existence
of which is known, or by the exercise of due diligence may become known, to the
attorney for the government; that portion of any written record containing the substance
of any relevant oral statement made by the defendant whether before or after arrest in
response to interrogation by any person then known to the defendant to be a government
agent; and recorded testimony of the defendant before a grand jury which relates to the
offense charged. The government must also disclose to the defendant the substance of
any other relevant oral statement made by the defendant whether before or after arrest in
response to interrogation by any person then known by the defendant to be a government
agent if the government intends to use that statement at trial Upon request of a defendant
which is an organization such as a corporation, partnership, association or labor union,
the government must disclose to the defendant any of the foregoing statements made by a
person who the government contends (1) was, at the time of making the statement, so
situated as a director, officer, employee, or agent as to have been able legally to bind the
defendant in respect to the subject of the statement, or (2) was, at the time of the offense,
personally involved in the alleged conduct constituting the offense and so situated as a
director, officer, employee, or agent as to have been able legally to bind the defendant in
respect to that alleged conduct in which the person was involved.

; (B) Defendant’s Prior Record. Upon request of the defendant, the
government shall furnish to the defendant such copy of the defendant’s prior criminal
record, if any, as is within the possession, custody, or control of the government, the
existence of which is known, or by the exercise of due diligence may become known, to
the attorney for the government.

(C) Documents and Tangible Objects. Upon request of the defendant the
government shall permit the defendant to inspect and copy or photograph books, papers,
documents, photographs, tangible objects, buildings or places, or copies or portions
thereof, which are within the possession, custody or control of the government, and
which are material to the preparation of the defendant’s defense or are intended for use
by the government as evidence in chief at the trial, or were obtained from or belong to the

defendant.
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(D) Reports of Examinations and Tests. Upon request of a defendant the
government shall permit the defendant to inspect and copy or photograph any results or
reports of physical or mental examinations, and of scientific tests or experiments, or
copies thereof, which are within the possession, custody, or control of the government,
the existence of which is known, or by the exercise of due diligence may become known,
to the attorney for the government, and which are material to the preparation of the
defense or are intended for use by the government as evidence in chief at the trial.

(E) Expert Witnesses. At the defendant’s request, the government shall
disclose to the defendant a written summary of testimony that the government intends to
use under Rules 702, 703, or 705 of the Federal Rules of Evidence during its case-in-
chief at trial. If the government requests discovery under subdivision (b)(1)(C)(ii) of this
rule and the defendant complies, the government shall, at the defendant’s request,
disclose to the defendant a written summary of testimony the government intends to use
under Rules 702, 703, or 705 as evidence at trial on the issue of the defendant’s mental
condition. The summary provided under this subdivision shall describe the witnesses’
opinions, the bases and the reasons for those opinions, and the witnesses’ qualifications.

(2) Information Not Subject to Disclosure. Except as provided in paragraphs (A),
(B), (D), and (E) of subdivision (a)(1), this rule does not authorize the discovery or inspection of
reports, memoranda, other internal government documents made by the attorney for the
government or any other government agent investigating or prosecuting the case. Nor does the
rule authorize the discovery or inspection of statements made by government witnesses or
prospective government witnesses except as provided in 18 U.S.C. § 3500.

- (3) Grand Jury Transcripts. Except as provided in Rules 6, 12(i) and 26.2, and
subdivision (a)(1)(A) of this rule, these rules do not relate to discovery or inspection of recorded

proceedings of a grand jury.
[(4) Failure to Call Witness.] (Deleted Dec. 12, 1975)
(b) The Defendant’s Disclosure of Evidence.
(1) Information Subject to Disclosure.

(A) Documents and Tangible Objects If the defendant requests disclosure
under subdivision (a)(1)(C) or (D) of this rule, upon compliance with such request by the
government, the defendant, on request of the government, shall permit the government to
inspect and copy or photograph books, papers, documents, photographs, tangible objects,
or copies or portions thereof, which are within the possession, custody, or control of the
defendant and which the defendant intends to introduce as evidence in chief at the trial.

(B) Reports of Examinations and Tests. If the defendant requests
disclosure under subdivision (a)(1)(C) or (D) of this rule, upon compliance with such
request by the government, the defendant, on request of the government, shall permit the
government to inspect and copy or photograph any results or reports of physical or
mental examinations and of scientific tests or experiments made in connection with the
particular case, or copies thereof, within the possession or control of the defendant, which
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the defendant intends to introduce as evidence in chief at the trial or which were prepared
by a witness whom the defendant intends to call at the trial when the results or reports

relate to that witness’ testimony.

(C) Expert Witnesses. Under the following circumstances, the defendant
shall, at the government’s request, disclose to the government a written summary of
testimony that the defendant intends to use under Rules 702, 703, or 705 of the Federal
Rules of Evidence as evidence at trial: (i) if the defendant requests disclosure under
subdivision (a)(1)(E) of this rule and the government complies, or (ii) if the defendant has
given notice under Rule 12.2(b) of an intent to present expert testimony on the
defendant’s mental condition This summary shall describe the witnesses’ opinions, the
bases and reasons for those opinions, and the witnesses’ qualifications.

(2) Information Not Subject To Disclosure. Except as to scientific or medical
reports, this subdivision does not authorize the discovery or inspection of reports, memoranda, or
other internal defense documents made by the defendant, or the defendant’s attorneys or agents
in connection with the investigation or defense of the case, or of statements made by the
defendant, or by government or defense witnesses, or by prospective government or defense
witnesses, to the defendant, the defendant’s or attorneys.

[(3) Failure to Call Witness.] (Deleted Dec. 12, 1975)

(c) Continuing Duty to Disclose. If, prior to or during trial, a party discovers additional
evidence or material previously requested or ordered, which is subject to discovery or inspection
under this rule, such party shall promptly notify the other party or that other party's attorney or
the court of the existence of additional evidence or material.

(d) Regulation of Discovery.

(1) Protective and Modifying Orders. Upon a sufficient showing the court may at
any time order that discovery or inspection be denied, restricted, or deferred, or make such other
order as is appropriate. Upon motion by a party, the court may permit the party to make such
showing, in whole or in part, in the form of a written statement to be inspected by the judge
alone. If the court enters an order granting relief following such an ex parte showing, the entire
text of the party’s statement shall be sealed and preserved in the records of the court to be made
available to the appellate court in the event of an appeal.

(2) Failure To Comply With a Request. If at any time during the course of the
proceedings it is brought to the attention of the court that a party has failed to comply with this
rule, the court may order such party to permit the discovery or inspection, grant a continuance, or
prohibit the party from introducing evidence not disclosed, or it may enter such other order as it
deems just under the circumstances. The court may specify the time, place and manner of
making the discovery and inspection and may prescribe such terms and conditions as are just.

(e) Alibi Witnesses. Discovery of alibi witnesses is governed by Rule 12.1.
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B. Federal Rule of Criminal Procedure 11(e)
(e) Plea Agreement Procedure.

(1)  In General. The attorney for the government and the attorney for the defendant -
- or the defendant when acting pro se -- may agree that, upon the defendant's entering a plea of
guilty or nolo contendere to a charged offense, or to a lesser or related offense, the attorney for

the government will:
(A) move to dismiss other charges; or

(B) recommend, or agree not to oppose the defendant's request for a particular
sentence or sentencing range, or that a particular provision of the Sentencing Guidelines, or
policy statement, or sentencing factor is or is not applicable to the case. Any such
recommendation or request is not binding on the court; or

(C) agree that a specific sentence or sentencing range is the appropriate disposition of
the case, or that a particular provision of the Sentencing Guidelines, or policy statement or
sentencing factor is or is not applicable to the case. Such a plea agreement is binding on the
court once it is accepted by the court.

The court shall not participate in any discussions between the parties concerning any such
plea agreement.

2) Notice of Such Agreement. If<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>