COMMITTEE ON RULES OF PRACTICE AND PROCEDURE
OF THE
JUDICIAL CONFERENCE OF THE UNITED STATES
WASHINGTON, D.C. 20544

DAVID F. LEVI
CHAIR

PETER G. McCABE
SECRETARY

To: Hon. David F. Levi, Chair
Standing Committee on Rules of Practice and Procedure

From: Hon. Susan C. Bucklew, Chair
Advisory Committee on Federal Rules of Criminal Procedure

Subject: Report of the Advisory Committee on Criminal Rules

Date: May 19, 2007

I. Introduction

CHAIRS OF ADVISORY COMMITTEES

CARL E. STEWART
APPELLATE RULES

THOMAS S. ZILLY
BANKRUPTCY RULES

LEE H. ROSENTHAL
CIVIL RULES

SUSAN C. BUCKLEW
CRIMINAL RULES

JERRY E. SMITH
EVIDENCE RULES

The Advisory Committee on Federal Rules of Criminal Procedure (‘“the Committee) met
on April 16-17, 2007 in Brooklyn, N.Y. and took action on a number of proposed amendments to
the Rules of Criminal Procedure. The Draft Minutes of that meeting are attached.

This report addresses a number of action items:

(1) approval of published Rules 1, 12.1, 17, 18, 32, 41(b)(5), 60, and 61 for transmission

to the Judicial Conference;

(2) approval for publication and comment of a proposed amendment to time computation
Rule 45(a) and related amendments to Rules 5.1, 7, 12.1,12.3, 29, 33, 34,35, 41, 47, 58, 59,

and Rule 8 of the Rules Governing §§ 2254 and 2255 Cases; and

(3) approval for publication and comment of proposed amendments to Rules 7, 16, 32.2, 41,

and Rule 11 of the Rules Governing §§ 2254 and 2255 Cases.

In addition, the Advisory Committee has several information items to bring to the attention of the
Standing Committee, most notably the Committee’s recommendation that published Rule 29 not be

transmitted to the Judicial Conference.

II. Action Items—Recommendations to Forward Amendments to the Judicial Conference

The first seven amendments discussed below implement the Crime Victims’ Rights Act
(CVRA), codified as 18 U.S.C. § 3771. As explained when these rules were proposed for
publication, they reflect two basic decisions. The first decision concerns the scope of the proposals.
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The CVRA reflects a careful Congressional balance between the constitutional rights of defendants,
the discretion afforded the prosecution, and the new rights afforded to victims. Given that careful
balance, the Committee generally sought to implement, but not go beyond, the rights created by the
statute. For the same reason, the Committee adopted the statutory language whenever possible. The
second decision concerns the structure of the proposed amendments. The Committee believed it
would be easier for victims and their advocates (as well as judges, prosecutors and defense counsel)
to identify the new provisions regarding victims if they were placed in a single rule. Therefore where
possible the Committee placed many of the new provisions in a single rule (new Rule 60) rather than
scattering them throughout the rules.

The proposed amendments generated a large number of written comments (as well as
testimony at the public hearing) including both criticism that the proposed rules went too far, tipping
the adversarial balance and depriving the defense of critical rights, and criticism that the proposed
rules did not go far enough to implement the specific provisions of the CVRA and the fundamental
policies that it reflects. Of particular note were letters from Senator Kyl, one of the sponsors of the
CVRA, and Representatives Poe and Costa, co-chairs of the Congressional Victims’ Rights Caucus.
In addition to concerns focusing on specific amendments, some comments urged that the Committee
begin the drafting process anew, rather than moving forward with the proposed amendments.

The Committee devoted a great deal of time, attention, and thought to the public comments,
hearing testimony, and the important issues raised therein. After the public comment period closed,
a subcommittee met several times by teleconference and exchanged many preliminary memoranda
and e-mails. Its work was incorporated into a detailed report to the full Advisory Committee, which
then discussed the CVRA rules for more than five hours at its April meeting.

~ After careful consideration, the Advisory Committee recommends that the full slate of
proposed rules, as modified in response to the public comments, be approved and forwarded to the
Judicial Conference. These proposals implement core requirements of the CVRA. The Committee
favors proceeding on a step-by-step basis, beginning generally with amendments that implement the
clear requirements imposed by the statute, leaving many other issues that are less clear for additional
development by judicial decisions that will provide concrete examples of the factual situations in
which the issues arise and give us the benefit of thoughtful treatment by the judges who confront
these issues.

The Committee recognized that further amendments may also be desirable, but concluded
that need not and should not delay the adoption of the proposed amendments. The Committee will
treat the question of victim rights as a continuing agenda item, allowing for consideration of
amendments to other rules (or revisions, as needed in light of experience, to the rules that would be
amended by our proposal). Several additional amendments have been suggested by Senator Kyl,
Representatives Poe and Costa, Judge Paul Cassell, and the Federal Public and Community
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Defenders, among others. Additional proposals may come to the Committee’s attention as a result
of developments in judicial decisions.

It is important to note that proceeding in this fashion will expedite the implementation of core
requirements of the CVRA, and will not prevent the immediate implementation of any other
provisions of the Act. The courts are already bound to follow the statute. But where the statute’s
dictates are not clear, or its directives may be accommodated in more than one way, the Committee
felt it best to allow some judicial development of the issues which will guide the rulemaking process.
(The same course of action is being followed, for example, with the forfeiture rules that will be
discussed later in this report.)

1. ACTION ITEM-Rule 1. Scope; Definitions; Proposed Amendment
Defining “Victim”

This amendment incorporates by reference the definition of the term “crime victim” found
in the Crime Victims’ Rights Act (CVRA), codified as 18 U.S.C. § 3771(e). The statutory definition
provides that a victim is “a person directly and proximately harmed as a result of the commission
of a Federal offense or an offense in the District of Columbia.” The Committee revised the text of
Rule 1(b)(11) in response to public comments by transferring portions of the subdivision relating to
who may assert the rights of a victim to Rule 60(b)(2). The Committee Note was revised to reflect
that change and to indicate that the court has the power to decide any dispute as to who is a victim.
The Committee concluded that it was not necessary at this point to create detailed procedures for this
determination, though something of this nature could be added in the future if experience indicates
it would be desirable.

The Committee considered but did not adopt two other suggested changes. Although some
comments suggested that the definition should be expressly limited to the specific rules adopted to
implement the CVRA, these concerns seemed misplaced. The definitions in Rule 1 are applicable
only to the Criminal Rules themselves'; they do not govern, for example, rights to obtain restitution,
to bring civil actions, and so forth. Accordingly, the Committee declined to add a listing of the rules
to which the definition would be applicable. The Committee also declined to add additional

'In addition to the proposed rules, the new definition would apply to current Rules 12.4
and 38, which use the term “victim” or “victims.” The adoption of the general definition does
not appear to pose a problem for the interpretation or application of either provision. Rule
12.4(a)(2) requires the government to file a statement identifying an organizational victim. Rule
38(e) authorizes a court to stay a sentence providing for notice to victims under 18 U.S.C. §
3555. Section 3555 gives the court discretion to require that the defendant give victims notice
and an explanation of his conviction of fraud or other intentionally deceptive practices.
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language limiting the definition to a person injured by a crime that is the subject of a pending
prosecution. The only instances in which the present and proposed Criminal Rules provide rights
to victims--Rules 12.1, 12.4, 17, 18, 32, 38, and 60--are those in which a prosecution is pending.
Moreover, proposed Rule 60(b)(4) requires the rights provided therein to be asserted in the district
in which the defendant is being prosecuted.

With the modifications noted above, the Committee voted 10 to 1 in favor of recommending
approval of the amendment to Rule 1.

Recommendation—The Advisory Committee recommends that the proposed amendment
to Rule 1 be approved as amended and forwarded to the Judicial Conference.

2. ACTION ITEM-Rule 12.1. Notice of Alibi Defense; Proposed
Amendment Regarding Victim’s Address and Telephone Number.

This amendment implements the victim’s right under the Crime Victims’ Rights Act to be
reasonably protected from the accused, and to be treated with respect for the victim’s dignity and
privacy. See 18 U.S.C. § 3771(a)(1) & (8). The amended rule provides that a victim’s address and
telephone number should not automatically be provided to the defense when an alibi defense is

raised. If a defendant establishes a need for this information, the court has discretion either to order -
its disclosure to the defense or to fashion an alternative procedure that provides the defendant with

the information necessary to prepare a defense but also protects the victim’s interests.

At the suggestion of the Standing Committee, we requested public comment on the question
whether the rule should assume that a defendant must demonstrate need to get the name and contact
information for a victim who will testify to rebut his alibi defense, or should instead require a case-
by-case showing of the need to withhold this information. Several comments urged that the
published rule struck the wrong balance, and that the proposed amendment to Rule 12.1 tips the
adversarial balance too far as a policy or constitutional matter by requiring a showing of need.
Critics argue that this violates the fundamental requirement that discovery be reciprocal, which is
a condition of requiring the defendant to produce information about his defense in advance of trial;
the defendant must provide the names and contact information for his alibi witnesses, but he may
be denied the same information about victims who will be called as alibi witnesses. Many other
comments argued that the proposed rule does not go far enough. These comments argued the
amendment gives too little weight to victim interests in providing--upon a showing of need—for
either disclosure of the name and contact information to the defense or providing some other
reasonable procedure to allow the preparation of the defense as well as the protection of the victim’s
interests.
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The Committee considered these concerns at length before approving the rule by a 9 to 2
vote. It concluded that the rule, as published, strikes an appropriate balance and does not violate the
requirement that discovery be reciprocal. The rule triggers a judicial determination in any case where
the defendant meets the low threshold standard of showing a “need” for the name and contact
information of a victim who will testify to rebut his alibi. Generally the defense will be able to meet
this standard, though there will be occasional cases in which the defense is already aware of the
name and contact information of a victim who will be called to rebut his alibi. Once there has been
a showing of “need,” the rule requires the court either to provide this information to the defense or
to fashion some other reasonable procedure that allows the preparation of the defense while
protecting the victim’s interest. The rule fairly puts the burden, in the first instance, on the defendant
to bring the issue before the court. In a normal case, the victim is not likely to be in a position to
raise a timely objection or establish a basis for non- disclosure, and the government may not be privy
to all of the relevant facts. If the defendant establishes a need for this information, the amendment
gives the government or the victim time to weigh in before disclosure can occur. The “need”
threshold is an appropriate basis to trigger the court’s consideration of all aspects of the need and risk
analysis. Finally, the proposed amendment does provide ample authority to protect the victim. In
the exceptional case in which the authority to fashion an alternative to disclosure is not sufficient for
this purpose, the court has the authority under Rule 12.1(d) for good cause to grant relief from any
of the requirements in the Rule 12.1.

The Committee voted 9 to 2 to forward proposed Rule 12.1 to the Standing Commiittee.

Recommendation—The Advisory Committee recommends that the proposed amendment
to Rule 12.1 be approved as published and forwarded to the Judicial Conference.

3. ACTION ITEM—-Rule 17. Subpoena; Proposed Amendment Regarding
Personal or Confidential Information About Victim.

This amendment implements the provision in the Crime Victims’ Rights Act, codified at 18
U.S.C. § 3771(a)(8), which states that victims have a right to respect for their “dignity and privacy.”
The rule provides a protective mechanism when the defense subpoenas a third party to provide
personal or confidential information about a victim. Third party subpoenas raise special concerns
because a third party may not assert the victim’s interests, and the victim may be unaware of the
existence of the subpoena. Accordingly, the amendment requires judicial approval before service
of a subpoena seeking personal or confidential information about a victim from a third party. The
amendment also provides a mechanism for notifying the victim, and makes it clear that a victim may
move to quash or modify the subpoena under Rule 17(c)(2) on the grounds that it is unreasonable
or oppressive. Following publication the text was also modified to make it clear that a victim could
also object by other means, such as a letter to the court.
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The amendment seeks to protect the privacy and dignity interests of victims without unfair
prejudice to the defense. During the comment period it drew criticism from both advocates of
victims, who argued that it did not go far enough, and persons concerned that it unduly restricted
defense access to critical information during preparation for trial. More general concerns were also
expressed about ex parte judicial action.

At present, all subpoenas are issued by the court in blank at the request of a party under Rule
17(c), and served without notice to opposing counsel. As published, the amendment authorized the
court to approve the issuance of the subpoenas ex parte, and made notice to the victim discretionary.
This portion of the amendment was revised to omit the reference authorizing ex parte action, and to
provide that the court must, absent exceptional circumstances, give notice to the victim prior to
approving such a subpoena. The Committee approved this language after an extended discussion
that included consideration of substituting the “good cause shown” standard (which was rejected by
a vote of 8 to 4). The Committee also added language to the note leaving to the judgement of the
district court the determination whether to permit the matter to be decided ex parte without notice
to anyone in a particular case. This clarifies the point that in exceptional cases the subpoena can be
served without notice to either the government or the victim. The note references as examples of
such exceptional circumstances situations where evidence might be lost or destroyed without
immediate action, or where providing notice would unfairly prejudice the defense by premature
disclosure of sensitive defense strategy.

The amendment applies only to subpoenas served after a complaint, indictment, or
information has been filed. It has no application to grand jury subpoenas. When the grand jury seeks
the production of personal or confidential information, grand jury secrecy affords substantial
protection for the victim’s privacy and dignity interests.

After extended discussion the Committee voted 9 to 3 in favor of recommending the approval
of the proposed amendment to Rule 17.

Recommendation—The Advisory Committee recommends that the proposed amendment
to Rule 17 be approved as amended and forwarded to the Judicial Conference.

4. ACTION ITEM-Rule 18. Place of Trial Within District; Proposed
Amendment Requiring Court to Consider Convenience of Victims.

This amendment requires the court to consider the convenience of victims — as well as the
convenience of the defendant and witnesses — in setting the place for trial within the district. It is
intended to implement the victim’s “right to be treated with fairness” under the Crime Victims’
Rights Act, codified at 18 U.S.C. § 3771(8). Because the interests of victims who will testify are
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already considered when setting the place for trial within a district, the amendment’s focus is on
victims who will not testify. In response to public comments, the Committee revised the note to
delete some language that might be misconstrued and to state that the court has substantial discretion
to balance any competing interests.

The Committee voted 9 to 2 in favor of recommending approval of the proposed rule.

Recommendation—The Advisory Committee recommends that the proposed amendment
to Rule 18 be approved as amended and forwarded to the Judicial Conference.

5. ACTION ITEM-Rule 32. Sentencing and Judgment; Proposed
Amendment Deleting Definition of Victim, Amending Scope of
Presentence Investigation and Report, and Providing for Victim’s
Opportunity to Be Heard at Sentencing.

Several amendments to Rule 32 are proposed to implement various aspects of the Crime
Victims’ Rights Act. ‘

First, Rule 32(a) is amended by deleting the definitions of “victim” and “[c]rime of violence
or sexual abuse.” These provisions have been superseded by the CVRA. As noted above, a
companion amendment to Rule 1 incorporates the CVRA’s broader definition of victim. The
amendment would delete all of the text in Rule 32(a). The Committee proposes reserving Rule
32(a), rather than renumbering all of the subdivisions of this complex rule.

Second, the Committee proposes amending Rule 32(c)(1) to make it clear that the
presentence investigation should include information pertinent to restitution whenever the law
permits the court to order restitution, not merely when it requires restitution. This amendment
implements the victim’s statutory right under the Crime Victims’ Rights Act to “full and timely
restitution as provided by law.” See 18 U.S.C. § 3771(a)(6). :

Third, Rule 32(d)(2)(B) is amended to make it clear that victim impact information should
be treated in the same way as other information contained in the presentence report. The amendment
deletes language requiring victim impact information to be “verified” and “stated in a
nonargumentative style” because that language does not appear in the other subdivisions of Rule

32(d)(2).

Fourth, amended Rule 32(i)(4)(B) deletes language which refers only to victims of crimes
of violence or sexual abuse. As noted above, these provisions have been superseded by the CVRA.
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Fifth, subdivision (i)(4)(B) has been amended to incorporate the statutory language of the
CVRA, which provides that victims have the right “to be reasonably heard” in judicial proceedings
regarding sentencing. See 18 U.S.C. § 3771(a)(4). This proposed change prompted the greatest
number of public comments. One concern that was expressed repeatedly was that the statutory
language might be interpreted to cut back on the victim’s right to be heard at sentencing because the
statutory phrase replaced language giving victims of crimes of violence or sexual offenses the right
“to speak.” The Committee added language to the note stating that absent unusual circumstances
any victim who is in the courtroom should be allowed a reasonable opportunity to speak directly to
the judge. Other comments requested changes falling outside the bounds of the published
amendments, such as adding a requirement that victims be given the right to disclosure to all or part
of the presentence report. A change of this nature would require publication for notice and
comment, and thus could not be considered as part of this amendment.

After extended discussion and votes on preliminary matters, the Committee voted 10 to 2 to
forward the proposed Rule 32 amendments to the Standing Committee.

Recommendation—The Advisory Committee recommends that the proposed amendments
to Rule 32 be approved as amended and forwarded to the Judicial Conference.

6. ACTION ITEM-Rule 60. Victim’s Rights. Proposed New Rule
- Providing for Notice to Victims, Attendance at Proceedings, the Victim’s
Right to Be Heard; Enforcement of Victim’s Rights; and Limitations on

Relief.

This rule implements several provisions of the Crime Victims’ Rights Act, codified as 18
U.S.C. § 3771, in judicial proceedings in the federal courts. It contains provisions regarding the
notice to victims regarding judicial proceedings, the victim’s attendance at these proceedings, and
the victim’s right to be heard, as well as provisions governing the enforcement of victims’ rights,
including who may assert these rights and where they may be asserted. The Rule also incorporates
the statutory provisions limiting relief. Following publication, the Rule was amended throughout
to use consistent language to describe its application to the rights of victims “described in these
rules.” That change responds to concerns that the Rule might be thought to apply to other contexts
where victim interests are considered, where there are distinct bodies of statutory or decisional law.

Rule 60, like other CVRA amendments, was criticized both for going too far and not going
far enough. A number of commentators proposed additions which were not considered on the merits
because they would require publication for comment. These include the following: (1) a provision
governing the time when victim rights must be raised, (2) a provision requiring victims to assert their
rights under the same procedural rules applicable to the parties, (3) a provision applying waiver to
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victim rights not asserted in a timely manner, (4) a provision requiring victims to be notified of their
rights at proceedings, and (5) a provision giving the victims the right to be heard at any proceeding
affecting their rights, not just at bail, plea, and sentencing hearings. Other comments suggested that
some or all of the provisions in Rule 60 were unnecessary because they were already provided for
by statute, or were beyond the scope of the Enabling Act. Finally, there was support for adding a
provision that would indicate that the victim’s rights under the Criminal Rules do not override the
constitutional rights of the defendant or third parties, and do not override statutory rights in the
absence of a showing of compelling need. These proposals, and others, can be considered by the
Committee in the future. Finally, support was also expressed for unpacking Rule 60 and distributing
its changes throughout the rules. As noted above, the Advisory Committee has reaffirmed its view
that it is desirable to group these key provisions in a single rule.

Subdivision (a)(1) implements 18 U.S.C. § 3771(a)(2), which provides that a victim has a
“right to reasonable, accurate, and timely notice of any public court proceedings. . . .” The proposed
amendment requires “the government” to use its best efforts to notify victims of public court
proceedings.

Subdivision (a)(2) implements 18 U.S.C. § 3771(a)(3), which provides that the victim shall
not be excluded from public court proceedings unless the court finds by clear and convincing
evidence that the victim’s testimony would be materially altered by attending and hearing other
testimony at the proceeding. It closely tracks the statutory language.

Subdivision (a)(3) implements 18 U.S.C. § 3771(a)(4), which provides that a victim has the
“right to be reasonably heard at any public proceeding in the district court involving release, plea,
[or] sentencing....” It tracks the statutory language.

Subdivision (b) implements the provisions of 18 U.S.C. § 3771(d)(1), (2), (3), and (5). It
provides that the victim and the attorney for the government may assert the rights provided for under
the Crime Victims’ Rights Act, and that those rights are to be asserted in the district where the
defendant is being prosecuted. Where there are too many victims to accord each the rights provided
by the statute, the district court is given the authority to fashion a reasonable procedure to give effect
to the rights without unduly complicating or prolonging the proceedings.

In response to public comments, proposed Rule 60 was amended to state that the “victim’s
legal representative” may raise the victim’s rights, as specified by the CVRA. The note has been
revised to state the Committee’s understanding that counsel may present the views of the victim or
the victim’s lawful representative. The rule was also revised to state that a victim’s rights can be
raised by “any other person as authorized by 18 U.S.C. § 3771(d) and (e).” This incorporates the
statutory provisions regarding victims who are minors and other victims who are incompetent,
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incapacitated or deceased, and it also recognizes the statutory limitations on a defendant’s assertion
of rights as a victim, which are found in 18 U.S.C. § 3771(d)(1) and (e).

Finally, the statute and the implementing rule make it clear that failure to provide reliefunder
the rule never provides a basis for a new trial. Failure to afford the rights provided by the statute and
implementing rules may provide a basis for re-opening a plea or a sentence, but only if the victim
can establish all of the following: the victim asserted the right before or during the proceeding, the
right was denied, the victim petitioned for mandamus within 10 days as provided by 18 U.S.C. §
3771 (d)(3), and — in the case of a plea — the defendant did not plead guilty to the highest offense
charged. (The term “highest offense charged” was drawn from the CVRA, 18 U.S.C. § 3771

(D(GHC))
The Committee voted 10 to 2 in favor of recommending the proposed Rule 60 be approved.

Recommendation—The Advisory Committee recommends that proposed Rule 60 be
approved as amended and forwarded to the Judicial Conference.

7. ACTION ITEM-Rule 61. Title. Proposed New Rule.

This amendment renumbers current Rule 60 as Rule 61 to accommodate the new victims’
rights rule. The Committee approved the amendment without objection.

Recommendation—The Advisory Committee recommends that the proposal to renumber
Rule 60 as Rule 61 be approved and forwarded to the Judicial Conference.

8. ACTION ITEM-Rule 41, Search and Seizure; Proposed Amendment
Authorizing Magistrate Judge to Issue Warrants for Property Outside
of the United States.

‘ This amendment responds to a problem that affects the investigation of cases involving
corruption in United States embassies and consulates around the world. Often the most important
evidence is located in the offices or residences associated with the consulate or embassy. Problems
of'this nature have arisen in cases involving embassies and consulates in many countries, and similar
difficulties have arisen in American Samoa, a United States territory that is administered by the
Department of the Interior but has no federal district court. Although these locations are all within
U.S. control, they are not in any State or U.S. judicial district.- As currently written, Rule 41(b) does
not provide magistrate judges with the authority to issue warrants for such locations. (Although the
USA PATRIOT Act amended Rule 41(b)(3) to provide magistrate judges with the authority to issue
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warrants outside the magistrate’s district, this authority is applicable only in cases involving certain
terrorism offenses.)

The language of the proposed amendment was based upon Rule 41(b)(3), added by the USA
PATRIOT Act, and upon the definition of the special maritime and territorial jurisdiction of the
United States contained in 18 U.S.C. § 7, which includes U.S. consulates and embassies. The
proposed amendment provides for jurisdiction in any district in which activities related to the crime
under investigation may have occurred, or in the District of Columbia, which is the default
jurisdiction for venue under 18 U.S.C. § 3238.

A similar but broader amendment was approved in 1990 by the United States Judicial
Conference, which recommended that the Supreme Court adopt the new rule. The Supreme Court
declined to adopt the rule at that time, concluding that the matter required “further consideration.”
The 1990 proposal was broadly worded: it applied to property “lawfully subject to search and seizure
by the United States.” The current proposal, in contrast, is limited to property within any of the
following: (1) a territory, possession, or commonwealth of the United States; (2) the premises of a
United States diplomatic.or consular mission in a foreign state, and related buildings and land; and
(3) the residences and related property owned or leased by the United States and used by United
States personnel assigned to United States diplomatic or consular missions in foreign states. These
are all locations in which the United States has a legally cognizable interest or in which it exerts
lawful authority and control. The amendment was intentionally drafted narrowly to avoid any thorny
international issues. It addresses only search warrants, not arrest warrants, since the latter may raise
issues under extradition treaties.

The published draft incorporated the language of 18 U.S.C. § 7(9), the statutory provision
granting jurisdiction over crimes committed in diplomatic and consular missions, as well as the
residences and related property owned or leased by the United States for United States personnel
assigned to diplomatic or consular missions. At the urging of the Committee’s Style Consultant, the
statutory language was simplified. The committee note was also amended to include a statement that
the Rule is intended to authorize a magistrate judge to issue a warrant in all locations where the
statute provides for jurisdiction, and that the differences in language reflect only differing style
conventions.

At the request of the Standing Committee a reference to American Samoa was added to the
rule and placed in brackets, and public comment was sought on whether American Samoa presented
a special case. The Pacific Islands Committee of the Judicial Council of the Ninth Circuit opposed
the application of the rule to American Samoa, suggesting that the matter requires further study, and
that a different amendment that would treat the High Court of Samoa as the equivalent of a state
court would be preferable to the current proposal.
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The Advisory Committee concluded that the rule should apply to American Samoa. A gap
in the Government's ability to enforce the law is plainly present in American Samoa, and that gap
should be remedied. The Department is presently conducting investigations involving possible
federal criminal activity in American Samoa, and the Federal Bureau of Investigation has established
a Resident Agency there to address criminal activity. Because American Samoa is not located within
any federal judicial district, violations of Title 18 that occur in American Samoa must be prosecuted
in districts outside of American Samoa, consistent with the venue provisions of 18 U.S.C. § 3238.
The proposed amendment of Rule 41(b) would simply provide United States magistrate judges
located in those other federal districts with the authority to issue search warrants to gather evidence
that pertains to those federal criminal violations. The suggestion of the Pacific Islands Committee
for a different amendment to Rule 41 addresses distinct issues of comity that are beyond the focus
of the current proposal; this suggestion should not delay the implementation of the current proposal.

The Committee unanimously approved the proposed amendment for transmittal to the
Standing Committee.

Recommendation—The Advisory Committee recommends that the proposed amendment
to Rule 41(b) be approved as amended and forwarded to the Judicial Conference.

I11. Action Items—Recommendations to Publish Amendments to the Rules
A. Time Computation Rules
1. ACTION ITEM-Rule 45(a)

The Advisory Committee recommends that Rule 45(a) be amended to track the time
computation template developed by Judge Kravitz’s committee. Only minor changes (such as the
substitution of references to criminal rather than civil rules in the committee note) were needed to
adapt the template to the Criminal Rules.

Only one aspect of the proposed rule deserves special mention. Following the template,
proposed Rule 45(a) applies to statutory time periods as well as to periods stated in the rules, with
the exception of statutes that provide for a different time counting rule (such as “business days” or
“excluding Saturdays, Sundays, and holidays™). At present it is not clear that Rule 45(a) has any
application to statutory time periods. Unlike the comparable provisions in the other rules (such as
Civil Rule 6(a)), Rule 45(a) currently contains no reference to statutory time periods, nor did it retain
the general language “any time period” used prior to restyling. Accordingly, the proposed committee
note recognizes that the new language may broaden the applicability of Rule 45. It states that the
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general time computations do not apply to Rule 46(h), because that rule is based upon a statute that
provides for a different time-counting method.

The Committee discussed the need for legislative action in tandem with the rulemaking
process, and noted that the need for legislative action is particularly acute in several instances where
statutory time periods underlie the time periods specified in the Criminal Rules. For example, the
time specified in Rule 5.1(c) for preliminary hearings is based upon the requirements of 18 U.S.C.
§ 3060(b). If the “new days are days” time computation rule is not applicable to statutory periods,
it would leave open the argument that actions that would be timely under particular rules would not
meet statutory requirements like those in § 3060(b). The Committee is working to develop a list of
statutory provisions where legislative action is most needed.

The Committee also discussed the need to develop a process for revising local rules to
accommodate the new time counting rules, and urged Judge Kravitz and his committee to make this
part of the implementation process.

The Committee voted unanimously to forward the Rule 45(a) amendment to the Standing
Committee for publication. After the meeting changes were circulated and approved by e-mail to
bring Rule 45(a) and the committee note into conformity with the most recent draft of the time
computation template and accompanying rule, so that all of the rules would be as consistent as
possible.

Recommendation--The Advisory Committee recommends that the proposed amendment
to Rule 45(a) be published for public comment.

The Committee was also unanimous in recommending the following amendments to time
periods that are intended to compensate for the change to a “days are days” method of counting time.
Rules Committee—to accompany these amendments. The Committee approved the addition-of these
Subsequent to the meeting, committee notes were drafted—paralleling those adopted by the Civil
notes by e-mail.

2. ACTION ITEM-Rule 5.1

Rule 5.1 requires a preliminary hearing to be held within 10 days after a defendant’s initial
appearance if the defendant is in custody or 20 days if the defendant is not in custody. The
Committee recommends extending these periods to 14 and 21 days if proposed Rule 45(a) is
adopted, but notes that these periods are based upon 18 U.S.C. § 3060(b). Because of the statutory
basis of the time periods in the current rule, this proposal is contingent upon the adoption of a
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statutory amendment. If the statute can be amended, conversion to 14 and 21 days would be the
rough equivalent of the times under the current rule.

Recommendation--The Advisory Committee recommends that the proposed amendment
to Rule 5.1 be published for public comment.

3. ACTION ITEM-Rule 7

The Committee unanimously concluded that the time for motions for a bill of particulars

should be increased from 10 to 14 days if proposed Rule 45(a) is adopted.

Recommendation--The Advisory Committee recommends that the proposed amendment
to Rule 7 be published for public comment.

4. ACTION ITEM-Rule 12.1

Rule 12.1 (alibi defense) establishes time periods for responses and disclosure. The
Committee concluded that if proposed Rule 45(a) is adopted the 10 day periods for the defendant’s
response and the government’s disclosure under Rule 12.1(a)(2) and (b)(2) should be increased from
10 to 14 days.

Recommendation--The Advisory Committee recommends that the proposed amendment
to Rule 12.1 be published for public comment.

5. ACTION ITEM-Rule 12.3

Rule 12.3 (public authority defense) establishes time periods for responses, requests, and
replies. The Committee concluded that if proposed Rule 45(a) is adopted the 10 days periods in Rule

12.3 should be increased to 14 days, and the 20 day period be increased to 21 days.

Recommendation--The Advisory Committee recommends that the proposed amendment
to Rule 12.3 be published for public comment.
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6. ACTION ITEM-Rule 29

Rule 29(c)(1) requires motions for post-verdict acquittal to be filed within 7 days after a
~ verdict or the discharge of the jury. The Committee recommends increasing the time to 14 days if
proposed Rule 45(a) is adopted. At present, excluding weekends and holidays from the 7 day period
means that the defense has at least 9 days for such motions. Requests for continuances are frequent,
and often the motions are filed in a bare bones fashion requiring later supplementation. Rather than
increasing the need for continuances, it would be preferable to set the general time at 14 days (a
multiple of 7).

Recommendation--The Advisory Committee recommends that the proposed amendment
to Rule 29 be published for public comment.

7. ACTION ITEM-Rule 33

/

The Committee concluded that the considerations that support extending Rule 29(c)(1)’s 7
day period to 14 days apply equally to motions for a new trial under Rule 33(b)(2).

Recommendation--The Advisory Committee recommends that the proposed amendment
to Rule 33 be published for public comment.

8. ACTION ITEM-Rule 34

The Committee concluded that the considerations that support extending Rule 29(c)(1)’s 7
day period to 14 days apply equally to motions for arrest of judgment under Rule 34.

Recommendation--The Advisory Committee recommends that the proposed amendment
to Rule 34 be published for public comment.

9. ACTION ITEM-Rule 35

Rule 35(a) currently allows the court to correct a sentence for arithmetic, technical, or other
clear error within 7 days after sentencing (which is, in practical terms, approximately 9 days under
the current counting rules). The Committee concluded that this period should be increased to 14
days if proposed Rule 45(a) is adopted. Sentencing is now so complex that minor technical errors
are not uncommon. Extension of the period to 14 days will not cause any jurisdictional problems
if an appeal has been filed because FRAP 4(b)(5) expressly provides that the filing of a notice of
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appeal does not divest the district court of jurisdiction to correct a sentence under Rule 35(a). There
was some sentiment on the committee for a rule that would allow the court to correct such errors at
any time, but the Committee did not pursue this line of thought because it falls beyond the scope of
the current computation project.

Recommendation--The Advisory Committee recommends that the proposed amendment
to Rule 35 be published for public comment.

10. ACTION ITEM-Rule 41

Rule 41(e)(2)(A)(i) now states that a warrant must command that it be executed within a
specified time no longer than 10 days (which can be up to 14 days under the current time
-computation rules). The Committee recommends that the period be increased to 14 days, although
it noted that the considerations here are significantly different than those pertinent to many of the
other rules. First, warrants can and often are executed on nights and weekends. Second, there is a
real concern that warrants not be executed on the basis of stale evidence. For that reason, the courts
often set a time for execution that is shorter than 10 days. On the other hand, there are situations in
which more time may be needed for the proper execution of a highly complex warrant. After
weighing these various considerations, the Committee concluded that designating a 14 day period
was appropriate because it was the rough equivalent of the present period, followed the multiples
of 7 rule of thumb, and still left the court with discretion to set a shorter time period in individual
cases, as is frequently done at present.

Recommendation--The Advisory Committee recommends that the proposed amendment
to Rule 41 be published for public comment.
11. ACTION ITEM-Rule 47

The Committee recommends that the current requirement under Rule 47(c) that motions be
served 5 days before the hearing date be increased to 7 days if proposed Rule 45(a) is adopted.

Recommendation--The Advisory Committee recommends that the proposed amendment
to Rule 47 be published for public comment.
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12. ACTION ITEM-Rule 58

Rule 58(g) governs appeals from a magistrate judge’s order or judgment in cases involving
petty offenses and misdemeanors. The Committee recommends that the time under Rule 58(g)(2)
for interlocutory appeals and appeals from a sentence or conviction of a misdemeanor be increased
from 10 to 14 days if proposed Rule 45(a) is adopted.

Recommendation--The Advisory Committee recommends that the proposed amendment
to Rule 45(a) be published for public comment.

13. ACTION ITEM-Rule 59

The Committee concluded that the 10 day period for objections to nondispositive
determinations, findings, and recommendations by a magistrate judge under Rule 59(a) and
dispositive matters under 59(b) should be increased to 14 days if proposed Rule 45(a) is adopted.

Recommendation--The Advisory Committee recommends that the proposed amendment
to Rule 59 be published for public comment.

14. ACTION ITEM-Rule 8 of the Rules Governing § 2254 Proceedings

The Committee recommends that the 10 day period for filing objections under Rule 8(b) be
increased to 14 days if proposed Rule 45(a) is adopted.

Recommendation--The Advisory Committee recommends that the proposed amendment
to Rule 8 of the Rules Governing § 2254 Proceedings be published for public comment.
15. ACTION ITEM-Rule 8 of the Rules Governing § 2255 Proceedings

The Committee recommends that the 10 day period for filing objections under Rule 8(b) be
increased to 14 days if proposed Rule 45(a) is adopted.

Recommendation--The Advisory Committee recommends that the proposed amendment
to Rule 8 of the Rules Governing § 2255 Proceedings be published for public comment.
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B. Rule 16

ACTION ITEM-Rule 16 Discovery and Inspection; Proposed
Amendment Exculpatory and Impeachment Information

The proposed amendment to Rule 16 is the result of four years of discussion and
consideration by the full Advisory Committee and by two subcommittees. This portion of my report
provides a summary of the justifications for and issues raised by the proposed amendment.

I have provided the following related materials as attachments: (1) an American College of
Trial Lawyers 2003 position paper; (2) the Federal Judicial Center’s 2004 Report on the Treatment
of Brady v. Maryland Material and supplemental 2005 data; (3) a letter from the Federal and
Community Defenders; (4) excerpts from the American Bar Association’s Model Rules of
Professional Conduct and Criminal Justice Standards; (5) the Department of Justice’s new Brady
policy; (6) two lists of Brady cases, one covering the period through July 2001, and the other listing
more recent cases; and (7) excerpts from an ALR annotation discussing other cases. In addition, the
Federal Judicial Center is completing a new research report that should be available in time for
inclusion in the materials distributed to the Standing Committee, and I understand that the
Department of Justice expects to submit additional materials.

The proposed amendment reflects the Advisory Committee’s conclusions that (1) there is a
strong case for codifying the prosecution’s duty to disclose exculpatory and impeachment evidence
in the Federal Rules, and (2) the disclosure under the rules should be broader in scope than the
constitutional obligation imposed by Brady v. Maryland, 373 U.S. 83 (1963), and its progeny. The
proposed amendment makes the prosecution’s disclosure to the defense of exculpatory and
impeachment material a standard part of pretrial discovery in federal prosecutions.

The Committee did not come to the decision to recommend this amendment lightly. The
Department of Justice has consistently opposed the idea of amending Rule 16 to encompass
exculpatory and impeachment material. The Committee has considered the Department’s concerns,
and it revised the draft amendment, narrowing it substantially in several respects, in.an effort to be
responsive to these concerns. During the time the amendment was under consideration, as discussed
below, the Department also adopted an internal policy intended to address many of the concerns that
prompted the consideration of an amendment. The Advisory Committee welcomed the new policy,
but ultimately concluded that it did not take the place of a judicially enforceable amendment to the
Federal Rules. The proposed rule and the Department’s policy are not in conflict. Rather, they
would complement one another and focus appropriate attention on the importance of providing
exculpatory and impeachment evidence and information to the defense in a timely fashion.
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After the Department’s presentation of its new internal policy, the Committee voted 8 to 4
to forward the proposed amendment to the Standing Committee for publication.

The need to address the issue in Rule 16

The failure of the Federal Rules of Criminal Procedure to provide a duty to disclose
exculpatory evidence is an anomaly that should be remedied. Although the Federal Rules contain
very detailed provisions requiring pretrial disclosure of a wide variety of material and information,
there is a gap within the rules. They contain no requirement that the government disclose evidence
that would tend to establish the defendant’s innocence or tend to cast doubt on key elements of the
government’s case. In contrast, virtually all states define the prosecutor’s obligation to disclosure
evidence favorable to the defendant by court rule or statute,” and approximately one third of federal
districts have local rules that codify the obligation, define what constitutes Brady material, and/or
set requirements for timing and conditions of disclosure.?

There is strong support for amending Rule 16 to include a requirement that the government
disclose exculpatory evidence. The Advisory Committee’s consideration of this issue was prompted
by its receipt of a lengthy 2003 position paper from the American College of Trial Lawyers that
advocated an amendment to Rule 16 (as well as a companion amendment to Rule 11). The position
paper--which was adopted by the College’s Board of Regents--reported the experience of the
members of the College’s Federal Criminal Procedure Committee. In essence, the College
concluded that defense efforts to obtain Brady material are often unsuccessful because neither the
scope of the obligation nor the timing requirements are clear. In the absence of a clear definition,
federal prosecutors have adopted various interpretations of their obligations under Brady that
improperly restrict disclosure, and disclosure has often been delayed or even denied. The
practitioners on the Advisory Committee reported that similar experiences are common. A letter
from the Federal and Community Defenders that is included as an attachment and additional
communications from individual Federal Defenders also support this view.

*The state rules are described in 2004 report of the Federal Judicial Center, which is
included as an attachment. Because it is not critical to know the precise count of states that have
each variation of the rules in question, the Federal Judicial Center has not been asked to update
that portion of its report. This could, of course, be done during the comment period if it were
deemed helpful.

3In its 2004 report the Federal Judicial Center found (p. 4) that 30 of the 94 districts had a
relevant local rule, order, or procedure governing disclosure of Brady material. As noted above,
the FJC is presently updating this report to provide a completely current count, and its new report
will be included in the agenda materials.
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The Committee is also aware of a significant number of cases in which the courts have found
Brady violations, as well as many more cases in which the courts have found that exculpatory
material was not disclosed—or was not disclosed in a timely fashion-but nevertheless found no
constitutional violation because the failure to provide the evidence did not deprive the defendant of
due process. In many cases, the court found that the undisclosed evidence was favorable to the
defendant—and material in the sense that term is generally used under Rule 16-but not material in
anarrower constitutional sense. In order to meet this elevated constitutional standard of materiality,
the defense must establish a reasonable probability that had disclosure been made the result would
have been different, United States v. Bagley, 473 U.S. 667 (1985), or that the trial did not result in
a verdict worthy of confidence, Kyles v. Whitley, 514 U.S. 419 (1995). The attached materials
include brief descriptions of cases considering Brady issues,* as well as an annotation collecting
cases.’

The reported cases are not, however, a true measure of the scope of the problem, which it is
impossible to measure precisely. The defense is, by definition, unaware of exculpatory information
that has not been provided by the government. Although some information of this nature comes to
light by chance from time to time, it is reasonable to assume in other similar cases such information
has never come to light. There is, however, no way to determine how frequently this occurs. For
that reason, the Advisory Committee places substantial weight on the experience of highly respected
practitioners, such as the members of the American College of Trial Lawyers and the practitioner
members of the Advisory Committee, who strongly support the need for an amendment to Rule 16.
Similarly, the Federal and Community Defenders believe that a rule is needed. One of the values
of publishing the proposed rule, of course, would be to gain further information on this point.

It is also important to note that in a large number of districts the local rules or standing orders
require disclosure of some or all of the information that would be addressed by the proposed
amendment. The local rules, it should be noted, vary widely regarding both the scope of the
material to be disclosed, as well as the timing. These variations will be described in the forthcoming
Federal Judicial Center report, which will be distributed with the agenda materials. For present
purposes, it is sufficient to note two points. First, the development of numerous local rules supports

*Cases prior to July 2001 are summarized in an excerpt from the Habeas Assistance and
Training Project. Later cases were summarized by Professor Beale.

>This annotation is of interest because it contains not only cases in which the court found
that exculpatory or impeachment information was “material” in the sense that term is used in
Brady, but also a large number of cases in which the court found that exculpatory material was
not provided, but that the error was not of constitutional dimensions because the defendant was
unable to show a reasonable probability that the result of the trial would have been different if the
evidence has been disclosed.
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the Advisory Committee’s view that exculpatory and impeachment evidence and information can
and should be addressed by rulemaking. Second, the variety of these rules suggests that it may be
time to replace the patchwork of varying local rules with a single uniform rule.

One new factor emerged during the course of the Committee’s consideration of this issue:
the Department of Justice, under the leadership of Assistant Attorney General Alice Fisher, adopted
a new policy in the United States Attorneys Manual (USAM) requiring disclosure. This is the first
time that the Department’s written policies have mandated disclosure of exculpatory and
impeachment evidence and information, and the Committee was extremely supportive of the
Department’s action. Moreover, the Department took the unusual step of providing Committee
members with drafts of the policy and seeking their comments. The Committee applauded the
Department’s action, and specifically its broad statement of the duty of disclosure. In the end,
however, the Advisory Committee concluded that the new policy, though a major step forward, did
not obviate the need for the proposed rule, which differs from the USAM policy in two key respects.
First, the USAM policy retains a subjective limitation on the duty to disclose information that is
exculpatory or impeaching, but which the prosecutor concludes is “not significantly probative of the
issues before the court.” USAM § 9-5.001(E)(C). Second, the new policy, like the remainder of the
USAM, is not judicially enforceable; it “does not create a general right of discovery,” “[n]or does
it provide defendants with any additional rights and remedies.” USAM § 9-5.001(E). See also
USAM § 9-5.100 (Preface) (“GIGLIO POLICY”) (same). The Committee considered deferring
consideration of the amendment to give the new policy time to take effect, but felt that it would not
be feasible to monitor compliance. As noted above, the defense is generally unaware when the
prosecution fails to provide exculpatory or impeachment information. Accordingly, although it
welcomed the Department’s recognition of the prosecution’s constitutional and professional
obligations in the United States Attorneys Manual, the Committee concluded that the new policy did
not eliminate the need for a rule making disclosure a part of pretrial discovery.

The rationale for the scope of the proposed Amendment .

The proposed amendment is not intended simply to codify the prosecution’s constitutional
duty under Brady. Under Brady and the cases that followed it, due process is denied and reversal
of a conviction required only if the defense establishes a reasonable probability that had disclosure
been made the result would have been different, United States v. Bagley, 473 U.S. 667, 682 (1985),
or that the trial did not result in a verdict worthy of confidence. Kyles v. Whitley, 514 U.S. 419
(1995). Although the Supreme Court refers to this as a “materiality” requirement, it is not the same
standard of materiality used in Rule 16, which requires disclosure of documents, objects, reports and
examinations that are “material to preparing the defense.” See Rule 16(a)(1)(E)(I) & (F)(iii). Under
Brady, materiality is a requirement that the defense show prejudice.
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The proposed rule requires disclosure of “all ... exculpatory or impeaching information” that
is known to the attorney for the government or law enforcement agents who are involved in the
investigation of the case. The committee note defines information as exculpatory “if it tends to cast
doubt upon the defendant’s guilt.as to any essential element in any count in the indictment or
information.” The note also states what is implicit in the text of the rule: there is no additional
requirement of materiality as that term is used in cases such as Kyles v. Whitley. As a policy matter,
this is desirable for several reasons. First, the materiality standard in Brady and its progeny was
developed for the purpose of appellate review and collateral attack, and it focuses on the impact of
undisclosed evidence in light of the record as presented at trial. This standard is obviously ill suited
to application prior to trial, particularly in light of the fact that full discovery is not available to either
the prosecution or the defense. It is nearly impossible to assess before trial the likelihood that
particular information would change the outcome of trial. Second, the materiality standard in the
Brady line of cases is a constitutional minimum, imposed in state as well as federal cases, not a rule
of best practice. Showing a “true” Brady violation is an extremely difficult burden for the defense
to bear, because it encompasses only a narrow range of information. Cf. Strickler v. Green, 527 U.S.
263, 281-82 (1999) (recognizing the distinction between “so-called Brady violations” — violations
of'a“broad obligation to disclose exculpatory evidence” — and “true” Brady violations, which occur
only when the defendant can show a reasonable probability that the result would have been different
if exculpatory or impeachment evidence had been disclosed).

Codifying a requirement that the prosecution disclose all evidence that casts doubt on the
defendant’s guilt as to any essential element of the case as well as information that impeaches the
government’s case would bring the Federal Rules in line with current statements of the prosecution’s
ethical responsibilities and professional statements of good practice, which go substantially beyond
the constitutional requirements under Brady. The American Bar Associations’s Model Rules of
Professional Conduct and the ABA Criminal Justice Standards both articulate a broad standard for
pretrial discovery. The Model Rules state that the prosecutor shall “make timely disclosure to the
defense of all evidence or information known to the prosecutor that tends to negate the guilt of the
accused or mitigates the offense....” AMERICAN BAR ASSOCIATION MODEL RULES OF PROFESSIONAL
CONDUCT, Rule 3.8(d) (2002) (emphasis added).® Similarly, the ABA Standards for Criminal

8The American Bar Association’s Criminal Justice Standards for Discovery states the
same obligation. It provides that the prosecution should disclose:

(viii) Any material or information within the prosecutor’s possession or control which
tends to negate the guilt of the defendant as to the offense charged or which would tend to

reduce the punishment of the defendant.

ABA STANDARDS FOR CRIMINAL JUSTICE: DISCOVERY AND TRIAL BY JURY, Standard 11-2.1 (a)
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Justice: Prosecution and Defense Function provide that broad disclosure is required at the earliest
possible time “of the existence of all evidence or information which tends to negate the guilt of the
accused or mitigate the offense charged or which would tend to reduce the punishment of the
accused.” ABA STANDARDS FOR CRIMINAL JUSTICE: PROSECUTION AND DEFENSE FUNCTION,
Standard 3-3.11 (3 ed. 1993) (emphasis added).

Codifying a general discovery obligation that goes beyond the constitutional minimum would
also bring the Federal Rules in line with state procedural rules. A 2004 study by the Federal Judicial
Center ( included as an attachment) found that most states have adopted procedural rules codifying
the prosecution’s duty to disclose exculpatory and impeachment evidence, and that many states have
adopted the language of the ABA’s Model Rules and the Criminal Justice Standards. According to
the FJC study, twenty three states have adopted rules that require disclosure of “any material or
information which tends to negate the guilt of the accused as to the offense charged or would tend
to reduce the accused’s punishment therefore.” LAUREL L. HOOPER, ET AL., TREATMENT OF BRADY
V. MARYLAND MATERIAL IN UNITED STATES DISTRICT AND STATE COURTS’ RULES, ORDERS, AND
POLICIES, REPORT TO THE ADVISORY COMMITTEE ON CRIMINAL RULES OF THE JUDICIAL
CONFERENCE OF THE UNITED STATES 19 (October 2004). Ten additional states provide for a duty
to disclose “exculpatory evidence” or “exculpatory material.” Ibid. Five states require the disclosure
of evidence “favorable to the accused” that is also “material and relevant to the issue of guilt or
punishment.” 7d. at 20. Many states also provide for the disclosure of types of evidence and
information, not included in Rule 16, that would be helpful to the defense. Id. at 21. "

Specific aspects of the proposed rule

There are two critical features of the proposed rule: the scope of required disclosure, and the
timing of the disclosure.

Scope of required disclosure. As noted above, the proposed rule is stated without any
separate “materiality” requirement, though evidence is certainly material in the general sense used
in Rule 16--“material to preparing the defense”--if it “is ... either exculpatory or impeaching.” The
proposed rule further defines exculpatory in the committee note as information “that tends to cast
doubt upon the defendant’s guilt as to any essential element in any count in the indictment.” This
is similar to the ABA Standards noted above and many state statutes and court rules based upon
them, all of which refer to evidence or information that tends to negate the guilt of the accused. The
committee note does not define the term impeachment.

(3rd Ed. 1996).
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The rule refers to “information.” This word was chosen, instead of evidence, to make it clear
that the discovery obligation was not limited to admissible evidence. The Advisory Committee
discussed whether to use the phrase “evidence and information,” which is used in many of the state
provisions as well as the ABA Standards and Model Rules. The Committee felt that the term
information was broad enough to encompass both, but can rephrase the amendment following notice
and comment if there is any confusion on this point.

The rule refers to information “known to” the prosecution team, without limiting it to
information that is within the prosecution’s “possession, custody, and control,” as is the case with
several other parts of Rule 16. See, e.g., Rule 16(a)(1)(E). Since the rule is phrased in terms of
“information,” rather than evidence or material, it is fair to ask the government to provide
exculpatory information even if it does not have custody of any specific piece of evidence (because,
for example, it is in the custody and control of state officials). Providing the defense with the
information that such exculpatory evidence exists would permit the defendant to subpoena the
evidence from a third party or to investigate in an effort to find admissible evidence.

Timing. The Committee considered at length the issue of the timing of disclosure, which is
a critical issue for both prosecution and defense. From the defense perspective, the earliest possible
disclosure is desirable, and one of the key objections from both the American College of Trial
Lawyers and other practitioners is that if disclosure is made, it often occurs on the eve of, or even
during trial. As a result, it is difficult for the defense to make use of the information without a
continuance, if one can be obtained. The defense seeks exculpatory and impeachment information
as part of routine pretrial disclosure, and that is, in fact, how it is treated in many jurisdictions
(including a number of federal districts). The Department of Justice, however, expressed grave
concern that disclosure significantly in advance of trial could have adverse consequences. The most
pressing concern, from the Department’s perspective, is the need to protect witnesses from
intimidation and even physical harm. Accordingly, the Department placed a high priority on
deferring the disclosure of any information that would identify witnesses, directly or indirectly, in
order to limit the time during which any prospective witness is subject to coercion or threats.
Moreover, deferring disclosures about witnesses until the eve of trial means that the identity of many
prospective witnesses will never be disclosed, since most cases do not go to trial.

The rule proposed by the Committee reflects a compromise on timing. It distinguishes
between the timing for exculpatory information and information that merely goes to impeachment.
It is impeachment information, by definition, which raises most of the concerns about revealing the
identity of prospective government witnesses. The rule defers the duty to provide impeachment
information, providing that “[t]he court may not order disclosure of impeachment information earlier
than 14 days before trial.” In the case of exculpatory information, in contrast, the rule states that
prosecution must make this information available “[u]pon a defendant’s request,” without setting
a particular time. This follows the pattern of other pretrial discovery obligations under Rule 16.
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Thus the rule would permit the district courts to include such disclosure within the other timing
requirements applicable to pretrial discovery. In contrast, the American College of Trial Lawyers
proposed arequirement that disclosure be provided within 14 days after the defendant’s request. The
College noted (p. 23) that early discovery is especially important in the federal system, where the
Speedy Trial Act requires cases to be brought to trial quickly, and the time for pretrial preparation
is limited, even in complex cases which may have been under investigation for years.

Other features not included. The American College of Trial Lawyers also proposed (pp. 23-
24) a due diligence certification, which would require the government attorney to certify in writing
that he or she has exercised due diligence in locating all information favorable to the defendant,
provided all such information to the defendant, and acknowledged the continuing obligation to
disclose such evidence until final judgment has been entered. This certification requirement was
intended to avoid a situation where evidence known to investigators was never known to the
prosecutor or disclosed to the defense, and to highlight the critical importance placed upon
compliance with this requirement. The Committee’s proposal does not include a certification
requirement.

The Committee also discussed, but did not include in this proposal, a requirement to provide
information that would be relevant to sentencing. The Committee has received proposals for

disclosure requirements related to sentencing, but did not make that part of this proposal.

Effect on appellate review and collateral attack

One issue that concerned members of the Advisory Committee was the effect that the
amendment would have on cases on direct appeals and collateral attack. The short answer is that (1)
defendants who could establish a violation of Rule 16 would likely find it somewhat easier to obtain
anew trial on direct appeal than if they had to prove a constitutional violation, but (2) it is doubtful
that there would be any difference on collateral attack.

Direct appeals. The adoption of the proposed rule would have two effects in cases on direct
appeal. First, b<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>