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Agenda F-18 (Summary)
Rules
September 1997
SUMMARY OF THE
REPORT OF THE JUDICIAL CONFERENCE
COMMITTEE ON RULES OF PRACTICE AND PROCEDURE

The Committee on Rules of Practice and Procedure recommends that the Judicial

Conference:

1.

Approve the proposed amendments to Appellate Rules 1-48 and to Form 4 and

transmit them to the Supreme Court for its consideration with the recommendation

that they be adopted by the Court and transmitted to Congress in accordance

Withthe laW ... .. i e pp. 2-9

* Approve the proposed revisions to Official Bankruptcy Forms 1, 3, 6F, 8, 9A-91,

10, 14,17, 18, and new Forms 20Aand20B ......... ... ... . ... pp. 9-12

Promulgate the proposed revisions to the Official Bankruptcy Forms to take
effect immediately, but permit the superseded forms to also be used until
March 1, 1998 . .. e e e e pp. 12

Approve the proposed new Civil Rule 23(f) and transmit it to the Supreme Court
for its consideration with the recommendation that it be adopted by the Court and
transmitted to Congress in accordance withthelaw .................. ... .. pp. 16-20

Approve the proposed amendments to Criminal Rules 5.1, 26.2, 31, 33, 35, and 43

and transmit them to the Supreme Court for its consideration with the recommen-

dation that they be adopted by the Court and transmitted to Congress in accordance

With the JaW .. .ot pp. 21-23

Approve the proposed amendment to Evidence Rule 615 and transmit it to the
Supreme Court for its consideration with the recommendation that it be adopted by
the Court and transmitted to Congress in accordance withthelaw ............. pp- 26-27

NOTICE
NO RECOMMENDATION PRESENTED HEREIN REPRESENTS THE POLICY OF THE JUDICIAL
CONFERENCE UNLESS APPROVED BY THE JUDICIAL CONFERENCE ITSELF.




The remainder of the report is submitted for the record, and includes the following items for

the information of the Conference:

>

Study of rules governing attorney conduct .................... e pp- 28
Status report on uniform numbering systems for local rules of court ........... pp- 28-29
Meeting of long-range planning liaisons. .. ........... .. ... o il pp- 28
Local rules and Official Bankruptcy Forms on Internet........... e pp- 30
Report to the Chief Justice on proposed select new rules or rules amendments

generating CONTOVEISY .. ..vvvvneeneeeneensionrnnennsennsns e pp. 30
Status of proposed rules amendments .......... ... o il pp. 30

Summary Page 2 Ruies

o
]



HEEE TPl TEMASA.

AR

gt

e

B T e

A R R TSI ET L S

. Agenda F-18
Rules
September 1997
REPORT OF THE JUDICIAL CONFERENCE
COMMITTEE ON RULES OF PRACTICE AND PROCEDURE

TO THE CHIEF JUSTICE OF THE UNITED STATES AND MEMBERS OF THE
JUDICIAL CONFERENCE OF THE UNITED STATES:

The Committee on Rules of Practice and Procedure met on June 19-20, 1997. All the
members attended the meeting, except Alan C. Sundber‘g. Acting Deputy Attorney General Seth
P. Waxman attended on June 19. The Department of Justice was represented on June 20 by Ian
H. Gershengorn and Roger A. Pauley.

Representing the advisory committees were: Judge James K. Logan, chair, and Professor
Carol Ann Mooney, reporter, of the Advisory Committee on Appellate Rules; Judge Adrian G.
Duplantier, chair, and Professor Alan N. Resnick, reporter, of the Advisory Committee on
Bankruptcy Rules; Judge Paul V. Niemeyer, chair, and Professor Edward H. Cooper, reporter, of
the Advisory Committee on Civil Rules; Judge D. Lowell Jensen, chair, and Professor David A.
Schlueter, reporter, of the Advisory Committee on Criminal Rules; and Professor Daniel J.
Capra, reporter, of the Advisory Committee on Ev.idence Rules. Judge Fern M. Smith, chair of
the Evidence Rules Committee, was unable to be present.

Participating in the meeting were Peter G. McCabe, the Committee’s Secretary; Professor

Daniel R. Coquillette, the Committee’s reporter; John K. Rabiej, Chief, and Mark D. Shapiro,

‘ NOTICE
NO RECOMMENDATION PRESENTED HEREIN REPRESENTS THE POLICY OF THE JUDICIAL
CONFERENCE UNLESS APPROVED BY THE JUDICIAL CONFERENCE ITSELF..




attorney, of the Administrative Office’s Rules Committee Support Office; Patricia S. Channon of
the Bankruptcy Judges Division; James B. Eaglin of the Federal Judicial Center; Professor Mary
P. Squiers, Director of the Local Rules Project; and Bryan A. Garner and Joseph F. Spaniol,

consultants to the Committee.

AMENDMENTS TO THE
FEDERAL RULES OF APPELLATE PROCEDURE

Rules Recommended for Approval and Transmission

The Advisory Committee on Appellate Rules completed its style revision project to
clarify and simplify the language of the appellate rules. It submitted revisions of all forty-eight
Rules of Appellate Procedure and a revision of Form 4 (no changes were made in Forms 1, 2, 3,
and 5), together with Committee Notes explaining their purpose and intent. The comprehensive
style revision was published for*public comment in April 1996 with an extended comment period
expiring December 31, 1996. Public hearings were sched}lled but canceled, because no witness
requested to testify.

The style revision has taken up most of the advisory committee’s work during the past
four years. The style changes were designed to be nonsubstantive, except with respect to those
rules outlined below, which wefe under study when the style project commenced. A few
additional substantive changes haye been made necessary by legislative enactments or other
recent developments. Almost all comments received from the bench, bar, and law professors
teaching procedure and legal writing were quite favorable to the restyled rules. Only one
negative comment was received—that to the effect “why change a system that has worked?”

The advisory committee recommended, and the Standing Rules Committee agreed, that
the submiAssion to the Judicial Conferénce and its recommendation for submission to the

Supreme Court, if the changes are approved, should be in a different format from the usual
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language being eliminated and underlining proposed new

submission. Instead of stn'kihg ﬂuouéh

- language, the changes made by the restylization project can best be perceived by a side-by-side

comparison of the existing rule (in the left-hand column) with the proposed rule (in the right-
hand column). Commentary on changes that could be considered more than stylistic—generally
resolving inherent ambiguities—are discussed in the Cqmmittee Notes. A major component of
the restylization has been to reformat the rules with appropﬁate indentations. Your Committee
concurs with the recommendation of thi& adwsorycommmee that the physical layout of the rules -
should be an integral part of any official version—and of any published version that is intended
to reflect the official version. .

In connection with the restylization project, the advisory committee and the Standing
Rules Committee bring to the attention of the Judicial Conference two changes in the restyled
rules—the use of “en banc” instead of “in banc” and the use of “must” in place of “shall.”
Although 28 U.S.C. § 46 has used “in banc” since 1948, a later law, Act of Oct. 20, 1978, Pub.
L. No. 95-486, 92 Stat. 1633, used “en banc” when authorizing a court of appeals having more
than fifteen active judges to perform its “en banc” functions with some subset of the court’s
members. Also the Supreme Court uses “en banc” in its own vrules. See S. Ct. R. 13.3. The “en
banc” spelling is overwhelmingly favored by courts, as demonstrated by a computer search
conducted in 1996 that found that more than 40,000 circuit cases have used the term “en banc”
and just under 5,000 cases (11%) have used the term “in banc.” When the search was confined
to cases decided after 1990, the pattern remained the same—12,600 cases using “en banc”
compared to. 1,600 (11%) using “in banc.” The advisory committee decided to follow the most

commonly used “en banc” spelling. This is a matter of choice, of course, but both committees

recommend the more prevalent use to the Judicial Conference.
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The advisory committee adopted the use of “musf” to mean “is required to” instead of
using the traditional “shall.” This is in accord with Bryan A. Garner, Guidelines for Drafting and C>
Editing Court Rules § 4.2 at 29 (1996). The advisory committee is aware that the Supreme Court
changed the word “must” to “shall” in some of the amendments of individual rules previously
submitted to the Court. In doing so, the Supreme Court indicated a desire not to have
inconsistent usages in the rules, and concluded “that terminology changes in the Federal Rules be
implemented in a thoroughgoing, rather than piecemeal, way.” The instant submission is a
comprehensive revision of all the appellate rules. Because of the potentially different
constructions of “shall,” see Garner, A Dictionary of Modern Legal Usage 939-42 (2d ed. 1995),
the advisory committee eliminated all uses of “shall” in favor of “must” when “is required to” is
meant. Both the advisory committee and the Stapding Rules Committee recognized room for
differences of opinion and do not want the restylization work rejected due to the use of this word.

Included in this sﬁbmission are some rules that have substantive amendments, all of O
which have been published for public comment at least once except the proposed abrogation of
Rule 3.1 and the proposed amendments to Rule 22. Both of the latter changes are responsive to
recent legislation. The changes to Rules 26.1, 29, 35, and 41 were approved for circulation to the
bench and bar for comment in September 1995. They were resubmitted for public comment in
April 1996 as a part of the comprehensive style revision. After considering suggestions received
during these two comment periods, they were approved with minor changes along with the
restylized version of the rules. Revised Rules 27, 28, and 32 weré approved for circulation for
public comment in April 1996 along with the restylized rules—with special notations to the
bench and bar that these three rules underwent substantive changes. Rules 5, 5.1 (the latter of

which is proposed to be abrogated), and Form 4 were sent out for comment separately, after the

Q
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restylization package. Rules 5 and 51 were révised 5ecaﬁse of recent legislative changes and a
C:: proposed new Fed. R; Civ. P. 23(f); Form 4 was revised because of recent legislative changes and
a request by the Supreme Court Clerk for a more comprehensive form. The substantive changes
are summarized below, rule-by-rule in numerical order.

Rule 3.1 (Appeal from a Judgment of a Magistrate Judge in a Civil Case) would be
abrogated under the proposed revision because it is.no longer needed. The primary purpose for
the existence.of Rule 3.1 was to govefffaiﬁ‘aﬁpealt to the conitt bf appeals following an appeal to
the district court from a magistrate judge’s decision. The Federal Courts Improvement Act of
1996, Pub. L. 104-317, repealed paragraphs (4) and (5) of 28 U.S.C. §63I6(c) and eliminated the
option to appeal to the district court. An appeal from a judgment by a magistrate judge now lies
directly to the ;:ourt of appeals.

e, The proposed consolidation of Rule 5 (Appeal by Permission Under 28 U.S.C. § 1292(b))

' (:“”’”/ and Rule 5.1 (Appeal by Permission Under 28 U.S.C. § 636(c)(5)) would govern all discretionary
appeals from a district or magistrate judge order, judgment, or decree. In 1992, Congress added
subsection (e) to 28 U.S.C. § 1292 giving the Supreme Court power to prescribe rules that
“provide for an appeal of an interlocutory decisibn to the Court of Appeals that is not otherwisev
provided for” in § 1292." The advisory committee believed the amendment of Rule 5 was
desirable because of the possibility of new statutes or rules authorizing discretionary
interlocutory appeals, and the desirability of having one rule that governs all such appeals. One
possible new application appears contemporaneously in the proposed new Fed. R. Civ. P. 23(f) to
allow the interlocﬁtory appeal of a class certification order. Present Rule 5.1 applies only to

appeals by leave from a district court’s judgment entered after an appeal to the district court from
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a magistrate judge’s decision. The Federal Courts Improvement Act of 1996 abolished all
appeals by permission that were cévered by this rule, making Rule 5.1 obs‘olete. C\

The proposed amendments to Rule 22 (Habeas Corpus and Section 2255 Proceedings)
conform to recent legislation. First, the rule is made applicable to 28 U.S.C: § 2255 proceedings.
This brings the rule into conformity with 28 U.S.C. § 2253 as amended by the Anti-Terrorism
and Effective Death Penalty Act of 1996, Pub. L. No. 104-132. Second, the amended rule states
that a certificate of appealability may be issued by a “circuit justice or a circuit or district judge.”
Amended § 2253 requires a certificate of appealability issued by a “circuit justice or judge” in
order to bring an appeal from denial of an application for the writ. The proposed amendment
removes the ambiguity created by the statute and is consistent with the decisions in all circuits
that have addressed the issue.

The proposed amendment of Rule 26.1 (Corporate Disclosure Statement) would eliminate
the requirement that corporate subsidiaries and affiliates be listed in a corporate disclosure O
statement. Instead, the rule requires that a corporate party disclose all of its parent corporations
and any publicly held company owning ten percent or more of its stock. The changes eliminate
the ambiguity inherent in the word “affiliates” aﬁd identify all of those entities which might
possibly result in a judge’s recusal. The revised rule was submitted to the Committee on Codes
of Conduct, which found it to be satisfactory in its revised form.

The proposed amendment of Rule 27 (Motions) would treat comprehensively, for the first
time, motion practice in the courts of appeals. The rule is entirely rewritten to provide that any
legal argument necessary to support a motion must be contained in the motion itself, not in a
separate brief. It expands the time for responding to a motion from seven to ten days and permits

a reply to a response—without prohibiting the court from shortening the time requirements or

O
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deciding a motion before receiving a reply. It establishes length limitations for motions and

' responses, and states that a motion will be decided without oral argument unless the court orders

otherwise.

The proposed amendment of Rule 28 (Briefs) is necessary to conform it to the proposed
amendments to Rule 32. Page limitations for a brief are deleted from Rule 28(g), because they
are treated in Rule 32.

Rule 29 (Brief of an Amicus Cii‘riae) would be amendéd to establish limitations on the
length of an amicus curiae brief. It adds the District of Columbia to those governments that may
file without consent of the parties or leave of court. The amended rule generally makes the form
and timing requirements more specific, and states that the amicus curiae may participate in oral
argument only with the couﬁ’s permission.

Rule 32 (Form of Briefs, Appendices, and Other Papers) would be rewritten
comprehensively with a principal aim of curbing éheating on the traditional fifty-page limitation
on the length of a principal brief. New computer software programs make it possible to use type
styles and sizes, proportional spacing, and sometimes footnotes, to create briefs that comply with
a limitatioﬁ stated in a number of pages, but that contain up to 40% more material than a normal
brief and are difficult for judges to read. The rule was amended in several significant ways. A
brief may be on “light” paper, not just “white,” making it acceptable to file a brief on recycled
paper. Provisions for pampbhlet-sized briefs and carbon copies have been deleted because of their
very infrequent use. The amended rule permits use of either monospaced or proportional
typeface. It establishes length limitations.of 14,000 words or 1,300 lines of monospaced typeface
(which equates roughly to the traditional fifty pages) and requires a certificate of compliance

unless the brief utilizes the “safe harbor” limits of thirty pages for a principal brief and fifteen
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pages for a reply brief. Requirements are included for double spacing and margins; type faces are

/""'"N,\
to be fourteen-point or larger type if proportionally spaced and limited to 10%2 characters per inch <\ B
if monospﬁced. Treatment of the appendix is in its owﬁ subdivision. A brief that complies with
the national rule must be accepted by every court; local rules may not impose form requirements
that are not in the national rule. Local rules may, however, move in the -other direction; they can
authorize noncompliance with certain of the national norms. Tlius, for example, a particular
court may choose to accept pamphlet briefs or briefs with smaller typeface than those set forth in
the national rules.

i{ule 35 (En Banc Determination) would be amended to treat a request for rehearing en
banc like a petition for panel rehearing, so that a request for rehearing en banc will suspend the
finality of the district court’s judgment and extend the period for filing a petition for a writ of
certiorari. Therefore, a “request” for rehearing en banc is changed to a “petition” for rehearing en
banc. The amendments also require each petition for en banc consideration to begin with a O
statement demonstrating that the cause meets the criteria for en banc consideration. An
intercircuit conflict is cited as an example of a proceeding that might involve a question of
“exceptional importance”—one of the traditional criteria for granting an en banc hearing.

Rule 41 (Mandate; Contents; Issuance; and Effective Date; Stay) would be amended to -
provide that filing of a petition for rehearing en banc or a motion for stay of mandate I\Jending
petition to the Supreme Court for a writ of certiorari both delay the issuance of the mandate until
disposition of the petition or motion. The amended rule also makes it clear that a mandate is

effective when issued. The presumptive period of a stay of mandate pending petition for a writ

of certiorari is extended to ninety days, to accord with the Supreme Court’s time period.

9
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. Form 4 (Affidavit Accompanyiné Motion for Pe@ission to'Appeal In Forma Pauperis)
N’ would be substantially revised: The Clerk of the Supreme Court asked the advisory committee to
-devise a new, more comprehensive form of affidavit in support of an application to proceed in
forma pauperis. A single form is used by both the Supreme Court and the courts of appeals. In
addition, the Prison Litigation Reform Act of 1996 prescribed new requirements governing in
forma pauperis proceedings by prisoners, including requiring submission of an affidavit that
includes a statement of all assets the prisoner possesses. Form 4 -was amended to require a great
deal more information than specified in the current form, including all the information required
by the recent enactment. |
The Standing Rules Committee concurred with the advisory committee’s
recommendations. The proposed amendments to the Federal Rules of Appellate Procedure, as
recommended by your Committee; are in Appendix A with an excerpt from the advisory
C’: committee report.
Recommendation: That the Judicial Conference approve the proposed
amendments to Appellate Rules 1-48 and to Form 4 and transmit them to the
Supreme Court for its consideration with the recommendation that they be

adopted by the Court and transmitted to Congress in accordance with the law.

AMENDMENTS TO THE
FEDERAL RULES OF BANKRUPTCY PROCEDURE

m__mm_mmmgmv_al

The Advisory Committee on Bankruptcy Rules submitted proposed revisions to Official
Bankruptcy Forms 1, 3, 6F, 8, 9A-91, 10, 14, 17, 18, and new Forms 20A and 20B. The
proposed revisions mainly clarify or simplify existing forms. Several of the most heavily used
forms were redesigned by a graphics expert, and instructions contained in forms often used by

petitioners in bankruptcy or creditors were rewritten using plain English.
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Official Form 1 (Voluntary Petition) would be amended to simplify the form and méke it
easier to complete. In particular, the amendments reduce the amount of information requested, N
add new statistical ranges for reporting assets and liabilities, and delete the request for
information regarding the filing of a plan.

Official Form 3 (Application and Order to Pay Filing Fee in Installments) would be
amended to include an acknowledgment by the debtor that the case may be dismissed if the
debtor fails to pay a filing fee installment. It would also clarify that a debtor is not disqualified
under Rule 1006 from paying the fee in installments solely because the debtor paid a bankruptcy
petition preparer. |

Official Form 6 (Schedule F) would be amended by adding to the schedule (which lists
creditors holding an unsecured nonpriority claim) a reference to community liability for claims.

Official Form 8 (Chapter 7 Individual Debtor’s Statement of Intention) would be
amended to make it more consistent with the language of the Bankruptcy Code. Language would O
also be deleted from the present form that may imply that a debtor is limited to options contained
on the form. |

Ofﬁéial Form 9 (Notice of Commencement of Case Under the Bankruptcy Code, Meeting
of Creditors and Fixing of Dates) includes elevén alternatives. Each form is designed for a
particular type of debtor (individual, partnershib, or corporation), the particular chapter of the
Bankruptcy Code in which the case is pending, and the nature of the estate (asset or no asset).
The forms are used in virtually all bankruptcy cases.

Form 9 and its Alternatives would be expanded to two pages to make them easier to read,
and the explanatory material is rewritten in pla;in English. Several clerks of court expressed -

concern that the existing forms’ instructions were difficult to understand, which resulted in many

O
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questions from the public that consumed considerable staff resources. The advisory committee
agreed that the existing instructions were inadequate. At the same time, it recognized that there
would be added printing expense incurred in expanding the instructions. The advisory
committee believed that better instructions were essential, and the savings realized from the
expected reduction in calls to the clerl;:s’ offices asking for assistance probably would offset some
of the added printing expenses. In addition, the advisory committee noted that the $30
administrative fee assessed against a d;abtor filing a chapter v7 or chapter 13 bankruptcy case was
intended to pay for the cost of noticing. The fee would easily cover the added expense in
expanding the form to two pages. | On balance, the a&visory committee concluded that the
benefits to the public substantially outweighed the added expense.

Official Form 10 (Proof of Claim) would be amended to provide instructions and

definitions for completing the form. The form also is reformatted to eliminate redundancies in

{the information request. Creditors are advised not to submit original documents in support of the

claim.

Official Form 14 (Ballot for Accepting or Rejecting the Plan) would be amended to

- simplify its format and make it easier to complete.

(Official Form 17 (Notice of Appeal from a Judgment, Order, or Decree of a Bankruptcy
Court) would be amended to direct the appellant to provide the addresses and telephone numbers
of the attorneys for all parties to the judgment, order, or decree appealed from, as required by
Bankruptcy Rule 8001(a). It also infonﬁs other parties—in addition to the appellant—that they

may elect to have the appeal heard by the district court, rather than by a bankruptcy appellate

panel.
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Official Form 18 (Discharge of Debtor) would be amended to simplify the form and
clarify the effects of a discharge. A comprehensive explanation, in plain English, is added to the O
back of the form to assist both debtors and creditors to understand bankruptcy discharge.

Ofﬁcial Form 20A (Notice of Motion or Objection) and Form 20B (Notice of Objection
to Claim) would be added to provide uniform, simplified explanations on how to respond to
fnotions and/or objections that are frequently filed in a bankruptcy case.

The proposed revisions and additions to the Official Bankruptcy Forms, as recommended
by your Committee, are in Appendix B together with an excerpt from the advisory committee’s
report. |

Recommendation: That the Judicial Conference approve the proposed revisions

to Official Bankruptcy Forms 1, 3, 6F, 8, 9A-9I, 10, 14, 17, 18, and new Forms

20A and 20B. ‘

Most debtors and creditors participating in bankruptcy rely on the private sector for

O

e

copies of the Official Forms. There is usually a significant lag time between the promulgation of
a form revision and the date when the private sector publishes the revised new forms. In
addition, some of the amended forms are notices and orders generated by the courts’ automated
systems and the Bankruptcy Noticing Center. Court staff and the Noticing Center will need
adequate time to implement the revisions to the forms. The advisory committee recommended
that a reasonable transition of about five months be authorized during which _continued use of
superseded forms would be permitted.

Recommendation: That the Judicial Conferenceﬁpromulgate the proposed

revisions to the Official Bankruptcy Forms to take effect immediately, but permit
the superseded forms to also be used until March 1, 1998.
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Rules Approved for Publication and Comment

The Advisory Committee on Bankruptcy Rules submitted to your Committee proposed
amendments to Bankruptcy Rules 1017, 1019, 2002, 2003, 3020, 3021, 4001, 4004, 4007, 6004,
6006, 7001, 7004, 7062, 9006, and 9014 and recommended that they be published for public

comment.

The proposed amendments to Rule 1017 (Dismissal or Conversion of Case; Suspension)

~ would specify the parties who are entitled to a notice of a United States trustee’s motion to

dismiss a voluntary chapter 7 or chapter 13 case based on the debtor’s failure to file a list of
creditors, schedules, or statement of financial affairs. Instead of sending a notice of a hearing in
a chapter 7 case to all creditors, as presently required, the notice would only be sent to the debtor,
the trustée, and any other person or entity specified by the court.

The proposed amendments to Rule 1019 (Conversion of Chapter 11 Reorganization Case,

‘Chapter 12 Family Farmer’s Debt Adjustment Case, or Chapter 13 Individual’s Debt Adjustment

Case to Chapter 7 Liquidation Case) would: (1) clarify that a motion for an extension of time to
file a statement of intention regarding collateral must be filed or made orally before the time
specified in the rule expires; (2) provide that the holder of a postpetition, preconversion

administrative expense claim is required to file within a specified time period a request for

-payment under § 503(a) of the Code, rather than a proof of claim under § 501 of the Code or

Rules 3001(a)-(d) and 3002; and (3) conform the rule to the 1994 amendments to § 502(b)(9) of
the Code and to the 1996 amendments to Rule 3002(c)(1) regarding the 180-day period for filing

a claim by a governmental unit.

i

Rule 2002(a)(4) (Notices to Creditors, Equity Security Holders, United States, and United

States Trustee) would be amended to delete the requirement that notice of a hearing on dismissal
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of a chapter 7 case based on the debtor’s failure to file required lists, schedules, or statements

D

must be sent to all creditors. The amendment conforms with the proposed amendment to Rule “
1017, which requires that the notice be sent only to certain parties.

The proposed amendments to Rule 2003 (Meeting of Creditors or Equity Security
Holders) would require the United States to mail a copy of the report of a disputed election for a
chapter 7 trustee to any party in interest that’has requested a copy of it. The amendment gives a
party in interest ten days from the filing of the report—rather than from the date of the meeting of
creditors—to file a motion to resolve the dispute.

The proposed amendments to Rule 3020(e) (Deposit; Confirmation of Plan in a Chapter 9
Municipality or a Chapter 11 Reorganization Case) would automatically stay for ten days an
order confirming a chapter 9 or chapter 11 plan so that parties will have sufficient time‘ to request
a stay pending appeal.

Rule 3021 (Distribution under Plan) would be amended to conform to the amendments tc; O
Rule 3020 regarding the 10-day stay of an order confirming a plan in a chapter 9 or chapter 11
case.

A new subdivision (a)(3) would be added to Rule 4001 (Relief from Automatic Stay;

Prohibiting or Conditioning the Use, Sale, or Lease of Property; Use of Cash Collateral;
Obtaining Credit; Agreements) that would automatically stay for ten days an order granting relief
from an automatic stay so that parties will have sufficient time to request a stay pending appeal.

The proposed amendments to Rule 4004(a) (Grant or Denial of Discharge) would clarify
that the deadline for filing a complaint objecting to discharge under § 727(a) of the Code is 60

days after the first date set for the meeting of creditors, whether or not the meeting is actually

held on that date. Rule 4004(b) is amended to clarify that a motion for an extension of time for

O
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filing a complaint objecting to a discharge must be filed before the time specified in the rule has
expired.

Rule 4007 (Determination of Dischargeability of a Debt) would be amended to clarify
that the deadline for filing a complaint to determine dischargeability of a debt under § 523(c) of
the Code is 60 days after the first date set for the meeting of creditors, whether or not the meeting
is actually held on that date. The rule is also amended to clarify that a motion for an extension of
time for filing a complaint must be filed before the time specified in the rule has expired.

Rule 6004(g) (Use, Sale, or Lease of Property) is added to automatically stay for ten days
an order authorizing the use, sale, or lease of property, other than cash collateral, so that parties
will have sufficient time to request a stay pending appeal.

A new subdivision (d) would be added to Rule 6006 (Assumption, Rejection and
Assignment of Executory Contracts and Unexpired Leases) that would automatically stay for ten
days an order authonzmg the trustee to assign an executory contract or unexplred lease under
§ 365(f) of the Code so that a party will have sufﬁc1ent time to request a stay pending appeal

The proposed amendments to Rule 7001 (Scope of Rules of Part VII) would recognize
that an adversary proceedlng is not necessary to obtain 1nJunct1ve relief when the relief is |
prov1ded for in a chapter 9, chapter 11 chapter 12 or chapter 13 plan

The proposed amendments to Rule 7004(¢) (Process; Service of Summons, Complaint)
would provide that the 10-day time limit for service of a summons does not apply if the summons
is served in a foreign country

The proposed amendments to Rule 7062 (Stay of Proceedmgs to Enforce a Judgment)
would delete the references to the additional excepnons to Rule 62(a) of the Federal Rules of

Civil Procedure. The deletion of these exceptions, which are orders in a contested matter rather

Rules
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than in an adversary proceeding, is consistent with amendments to Rule 9014 that render Rule

D,

7062 inapplicable to a contested matter. \ J

£

Rule 9006(c)(2) (Time) would be amended to prohibit the reduction of time fixed under
Rule 1019(6) for filing a request for payment of an administrative expense incurred after the
commencement of a case and before conversion of the case under chapter 7.

Rule 9014 (Contested Matters) would be amended to delete the reference to Rule 7062
from the list of Part VII rules that automatically apply in a contested matter.

The Committee voted to circulate the proposed amendments to the bench and bar for
comment.

AMENDMENTS TO THE
FEDERAL RULES OF CIVIL PROCEDURE

Rules Recommended for Approval and Transmission
- The Advisory Committee on Civil Rules submitted proposed amendments to Rule O

23(c)(1) and Rule 23(f) on class actions, togefher with Committee Notes explaining their purpose

and intent. The proposed amendments were part of a larger package of proposed revisions to
5

Rule 23 circuleted to the bench aild bar for comment in Augu;t 1996. Public hearings on the
proposed amendments were held in f’hiladelphia, Dallas, and San Francisee. The Standing Rules
Committee approved new subdivision (f), but reconﬁniﬁed the proposed amendments to (c)(1) to
the advisory committee.

The advisory committee’s work on these proposed ameﬁdments began in 1991, when it
was asked by the Judicial Conference to act on the recommendation of the Ad Hoc Committee on
Asbestos Litigation to study whether Rule 23 should be amended to facilitate mass tort litigation.
To understand the fuil scope and depth of the problems, the advisory committee sponsored or

participated in a series of major conferences at the University of Pennsylvania, New York C
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University, Southern Methodist University, and the University of Alabama, as well as studied the

issues at regularly scheduled meetings elsewhere. During these conferences, the advisory

committee heard from experienced practitioners, judges, academics, and others. To shore up the

minimal empirical data on current class action practices, the Federal Judicial Center, at the
request of the advisory committee, completed a study of the use of class actions terminated
within a two-year period in four large districts.

In the course of its six-year stuciy, the advisory committee considered a wide array of
procedural changes, including proposals to consolidate (b)(1), (b)(2), and (b)(3) class actions, to
add opt-in and opt-out flexibility, to enhance notice, to define the fiduciary responsibility of class
representativeness and counsel, and to regulate attorney fees. In the end, with the intent of
stepping cautiously, the committee opted for whgt it believed were five modest changes which
were publishe.d for comment in August 1996.

During the six-month commentary period, the advisory committee received hundreds of
pages of written comments and testimony from some 90 witnesses at the public hearings.
Comments and testimony were received from the entire spectrum of experienced users of Rule
23, including plaintiffs’ class action lawyers, plaintiffs’ lawyers who prefer not to use the class
action device, defendants’ lawyers, corporate counsel, judges, academics, journalists, and
litigants who had been class members. The work of the advisory committee and the information
considered by it, including all the written statements and comments and transcripts of witnesses’
testimony, filled a four-volume, 3,000 page compendium of the committee’s working papers
published in May 1997. H

Although five general changes were published for comment, the advisory committee

decided to proceed with only the proposed amendments to Rule 23 (c)(1) and () at this time. The
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change to Rule 23(c)(1) would clarify the timing of the court’s certification decision to reflect
présent practice. New subdivision (f) would authorize a permissive interlocutory appeal, in the
sole discretion of the court of appeals, from an order granting or denying class certification. The
remaining proposed changes either were abandoned or deferred by the advisory committee after
further reflection, or set aside in anticipation of the Supreme Court’s decision in Amchem
Products, Inc. v. Windsor, No. 96-270 (decided June 25, 1997) — a Third Circuit case holding
invalid a settlement of a class action that potentially consisted of tens of thousands of asbestos
claimants. The advisory committee carefully considered whether to delay proceeding on the
proposed amendments to Rule 23. (c)(1) and (f) and wait until action on the remaining proposed
amendments to Rule 23 was completed. But it concluded unanimously that the changes to (c)(1)
and (f) were important and distinct from the remaining proposed changes and needed to be acted
on expeditiously. In particular, the proposed change to Rule 23(f) could have immediate and
substantial beneficial impact on class action practice.

New subdivision (f) would create an opportunity for interlocutory appeal from an order
granting or denying class action certification. The decision whether to permit appeal is in the
sole discretion of the court of appeals. Application for appeal must be made within ten days after
entry of the order. District court proceedings would be stayed only if the district judge or the
court of appeals ordered a stay. Authority to adopt an interlocutory appeal provision was
conferred by 28 U.S.C. § 1292(e).

The advisory committee concluded that the class action certification decision warranted
special interlocutory appeal treatment. A certification decision is often decisive as a practical
matter. Denial of certification can toll the death knell in actions that seek to vindicate large

numbers of individual claims. Alternatively, certification can exert enormous pressure to settle.
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Because of the difficulties and uncertainties that attend some certification decisions—those that
do not fall within the boundaries of well-established practice—the need for immediate appellate
review may be greater than the need for appellate review of many routine civil judgments. Under
present appeal statutes, however, it is difficult to win interlocutory review of or&ers granting or
denying certification that present important and difficult issues. Many such orders fail to win
district court certification for interlocutory appeal under 28 U.S.C. § 1292(b), in part because
some courts take strict views of the requirements for certification. Resort has been had to
mandamus, with some success, but review may strain ordinary mandamus principles.

The lack of ready appellate review has made it difficult to deVelop a body of uniform
national class-actfon priﬂciples. Many ;:ommentators and witnessés advised the advisory
committee that district courts often give different answefé to important class-action questioné,
and that these differences encourage forum shopping. The commentators and witnesses who
testified on proposed Rule 23(f) provided strong, although nbt universal, suppoft for its adoption.

The main ground for opposing the proposed amendment was that applications for

permission to appeal would become a routine strategy of defendants to increase cost and delay.

The advisory committee recognized that there might be strong temptations to seek permission to

, appeal, particularly during the early days of Rule 23(f). It hoped that lawyers would soon

recognize that appeal would be granted only in cases that present truly 1mportant and difficult
issues, and that the potential for many ill-founded appeal petitions would quickly d1551pate In
any event, it relied on thcé advice of many circuit judges that applications for pe“rmlssmn to appeal
under 28 U.S.C. § 1292(b) are quickly processed, adding littlé to the costs and delay experienced

by the parties and trial courts, and imposing little burden on the courts of appeals. The

committee was confident that, as with § 1292(b) appeals, Rule 23(f) petitions would be quickly
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resolved on motion. The advisory committee concluded that the benefits of the proposal greatly

£

| outweighed the small additional workload burden.
The Standing Rules Committee concurred with the advisory committee’s
recommendation to add a new Rule 23(f). The proposed amendments to the Federal Rules of
Civil Procedure, as recommended by your Committee, are in Appendix C with an excerpt from
the advisory committee report.

Recommendation: That the Judicial Conference approve the proposed new Civil

Rule 23(f) and transmit it to the Supreme Court for its consideration with the

recommendation that it be adopted by the Court and transmitted to Congress in

accordance with the law.

In many class action cases, thevdecision to certify is the single most important judicial
event, which often sets into motion a series of actions inexorably leéding to settlement. The
advisory committee heard much testimony about the intense pressure placed on the defendant to
settle once a class action had been certified, rather than risk any éhance of losing. The proposed O
amendment of Rule 23(c)(1) would amend the requirement that the class action certification
determinatior; be‘ rﬁade “as soon as practicable.” The advisory committee’s proposed change to
“when practicable” was designed to confirm present practice, which permits a ruling on a motion
to dismiss or for summary judgment before addressing certiﬁcation questions. ‘

The Standing Rules Cofﬁmittee recognized that in most class action cases a judge needs
sufficient information, which often requires adequate time for discovery, before making the
critical class action certification decision. But concern was expressed that a delay in the
certification décision might as a practical matter eliminate any real relief to some injured parties
under certain circumstances, particuiarly when tﬁeir claims may become moot if not acted on

expeditiously. In addition, the advisory committee continues to study proposed revisions to other

parts of the rule and could further consider the change to (c)(1) at the same time. Accordingly, O
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your Committee voted to recommit the proposed amendments to Rule 23(c)(1) to the advisory

committee for further consideration.

Scope anci Nature of Discovery

With the goal of reducing cost and delay in litigation, the advisory committee has
embarked on a major reviev;( of the general scope and nature of discovery. As part of this overall |
discovery project, the advisory committee will address the discovery-related recommendations
contained in the Judicial Conference’s report to Congress én RAND?’s Civil Justice Reform Act
study, including the need to revisit the “opt-in” “opt-out™ mandatory disclosure provisions.

A subcommittee was appointed to explore discovery issues. It convened a conference of
about 30 prominent attorneys and academics to discuss discovery problems. Building on that
meeting, the advisory committee, along with the Boston College School of Law, is sponsoring a
symposium on discovery in September.1997. Academics will present papers that will later be
published by the school’s law review. Several panels of experienced practitioners and judges
will also address distinct discovery issues at the conference. The advisory committee plans to
meet in October to decide which specific discovery issues discussed at the symposium it will

pursue.

AMENDMENTS TO THE
FEDERAL RULES OF CRIMINAL PROCEDURE

Rules Recc;mmended for Approval and Transmission

The Advisory Commiﬁee on Criminal Rules submitted proposed amendments td Federal
Rules of Criminal Procedure 5.1, 26.2, 31, 33, 35, and 43 together with Comﬁiﬁee Notes
explaining theif purpose and intent. The proposed amendments had been ciArculated to the bench

and bar for comment in August 1996. A public hearing was scheduled for Oakland, California,

but no witnesses requested to testify.
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The proposed amendments to Rule 5.1 (Preliminary Examination) would require
production of a witness statement after the witness has testified at a preliminary examination O
hearing. The proposal is similar to current provisions in other rules that require production of a
witness statement at other pretrial proceedings.

Rule 26.2 (Production of Witness Statements) would be aménded to include a cross-
reference to the proposed amendment to Rule 5.1, extending the requirement to produce a
witness statement to a preliminary examination.

The proposed amendment to Rule 31 (Verdict) would require individual polling of jurors
when polling occurs after the verdict, either at a party’s request or on the court’s own motion.
The amendment confirms the existing practice of most courts.

Rule 33 (New Trial) would be amended to require that a motion for a new trial based on
newly discovered evidence be filed within three years after the date of the “verdict or finding of
guilty.” The current rule uses “final judgment” as the triggering event, but courts have reached O
different conclusions on when a final judgment is entered. As a result of the disparate practices,
the time to file the motion has varied among the districts. The published version of the proposed
amendment fixed a clear starting point to begin the time period and set two years as the outside
limit. The advisory committee was persuaded by the public comment, however, that an
additional year was necessary. Defense attorneys often concentrate their available time and
resources prosecuting an appeal immediately after the verdict or ﬁnding of guilty and only begir\;
considering filing a mqtion for a new trial when they have completed the appeal.

Rule 35 (Correction or Reductioh of Sentence) would be amended to permit a court to

aggregate a defendant’s assistance in the prosecution or investigation of another offense rendered
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before and after sentencing in determining whether a defendant’s assistance is “substantial” as

required under Rule 35(b). The proposed amendment is intended to recognize a defendant’s

-significant assistance rendered before and after sentencing, either of which viewed alone would

be insufficient to meet the “substantial” level.

The proposed amendment to Rule 43 (Presence of the Defendant) would clarify that a

- defendant need not be present: (1) at a Rule 35(b) reduction of éentence proceeding for

substantial assistance rendered by the defendant; (2) at a Rule 35(c) correction of sentence
proceeding for a technical, arithmetical, or other clear error; or (3) at a 18 U.S.C. § 3582(c)
resentencing modifying an imposed term of imprisonment. In virtually all these proceedings, the
modification of a sentence can only inure to the benefit of the defendant, and the defendant’s
attendance is not necessary. The court does, however, retain the power to require or permit a
defendant to attend any of these f)roceedings in its discretion. A defendant’s presence would still
be required at a resentencing to correct an invalid sentence following a remand under Rule 35(a).
The Standing Rules Committee concurred with the advisory committee’s recommenda-

tions. The proposed amendments to the F gderal Rules of Criminal Procedl;re, as recommended
by your Committee, are in Appendix D with an excerpt from the advisory committee report.

Recommendation: That the Judicial Conference approve the proposed

amendments to Criminal Rules 5.1, 26.2, 31, 33, 35, and 43 and transmit them to

the Supreme Court for its consideration with the recommendation that they be

adopted by the Court and transmitted to Congress in accordance with the law.
Rules Approved for Publication and Comment |

The Advisory Committee oﬁ Criminal Rules submittéd proposed amendments to
Criminal Rules 6, 11‘, 24, 30, and 54, abrogation of ’Rules 7(c)(2), 31(e), 32(d)(2), and 38(e), and

a new Rule 32.2 with a recommendation that they be published for public comment.
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Rule 6 (The Grand Jury) would be amended to permit the grand jury foreperson or deputy .
foreperson to return an indictment in open court without requiring the presencé of the entire
grand jury as mandated under present procedures. The amendment would be particularly helpful
when the grand jury meets in places other than in the courthouse and needs to be transported to
discharge a ministerial function. The second proposed amendment would allow the presence of
an interpreter who is necessary to assist a juror in taking part in the grand jury deliberations. The
advisory committee recommended that the exception be limited solely to interpreters assisting -
the hearing impaired. But the Standing Rules Committee concluded that it would be more
helpful to obtain public comment on an expanded exception to the rule that would allow any
interpreter found to be necessary to assist a grand juror.

The proposed amendment of Rule 11 (Pleas) would require the court to determine
whether the defendant understands any provision in a plea agréement that waives the right to
appeal or to collaterally attack the sentence. The advisory committee first considered the
proposed amendment at the request of the Committee on Criminal Law. The amendment also
conforms Rule 11 to current practices under sentencing guidelines and makes it clear that a plea
agreement may include an agreement as to a sentencing range, sentencing guideline, sentencing
factor, or policy statement. It also distinguishes plea agreements made under Rule 11(e)(1)(B),
which are not binding on the court, and agreements under Rﬁle 11(e)(1)(C), which are binding.

Rule 24 (Alternate Jurors) wbuld permit the court to retain alternate jurors during the
deliberations if any other regular juror becomes incapacitated. The alternate jurors would remain
insulated from the other juroré until required to replace a regular jurog The option would be
particuiarly helpful in an extended trial when two or more original juror; could not participate in

the deliberations because otherwise a new trial would be required.
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. The proposed amendments to Rule 30 (Instructions) would permit a court to require or
permit the parties to file any requests for instructions before trial. Under the present rule, a court
may direct the parties to file the requests only during trial or at the close of the evidence.

New Rule 32.2 (Forfeiture Procedures).consolidates several procedural rules governing
the forfeiture of assets in a criminal case, including existing Rules 7(c)(2), 3 1(e), 32(d)(2), and
38(e). In Libretti v. United States, 116 S. Ct. 356 (1995), the Supreme Court held that criminal
forfeiture constitutes an aspect of the sentence imposed in a criminal case, and that the defendant
has no constitutional right to have the jury determine any part of the forfeiture. The proposed
amendment was originally suggested by the Department of Justice and sets up a bifurcated post-
guilt adj-udication forfeiture procedure. At the first proceeding, the court determines what
property is subject to forfeiture. At the second, the court rules on any petition filed by a third
party claiming an interest in the forfeitable property and otherwise conducts ancillary
proceedings. Parties are permitted to conduct discovery in accordance with the Federal Rules of
Civil Procedure to the extent determined necessary by the court.

A technical amendment is proposed to Rule 54 rgmoving the reference to the court in the
Canal Zone, which no longer exists.

The Committee voted to circulate the proposed amendments to the bench and bar for

~

comment.
Informational Items

The Standing Committee voted to reject the recomme;ldation of the advisory committee
to seek legislation amending 18 U.S.C. § 3060 to permit a magistrate judge to conduct a
preliminary examination over the defendant;s objection. Criminal Rule 5(c) tracks the statutory

prox}ision, and it would also need to be amended to conform to a statutory change. At the request
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of the Committee, the Committee on the Administration of the Magistrate Judges System was
asked to review the acivisory committee’s recommendation. It agreed with the substance of the
proposal and endorsed the necessary legislative and rule changes. Your Committee concluded
that the proposed change should be recommitted to the advisory committee to consider action
under the rulemaking process. A parallel statutory change could be pursued at the appropriate |
time.

A bill was introduced in the House of Representatives (H.R. 1536) that would amend 18
U.S.C. § 3321 and reduce the number of grand jurors from a range of 16-23 to 9-13, with 7 jurors
instead of 12 jurors necessary to concur in an indictment. Criminal Rule 6 tracks the language of
the current statutory provision. The Advisory Committee on Criminal Rules has placed the
matter on the agenda of its next meeting in October 1997, which is consistent with the
recommendations of the Committee on Court Administration and Case Management and the
Committee on Criminal Law.

AMENDMENTS TO THE*
FEDERAL RULES OF EVIDENCE

Rules Recommended for Approval and Transmission

Tile Advisory Committee on Evidence Rules submitted proposed amendments to Federal
Rules of Evidence 615 (E;(clusion of; Witnesses). The amenéiment would expand the list of
witnesses who may not be excluded from attending a trial to include any victim as defined in the
Victim’s Rights and Restitution Act of 1990 and the Victim Rights Clarification Act of 1997.
The gmendment is intended to conform to the tv;/o Acts. These laws provide thét: (1) a victim-
witness is entitled to attend the trial unless the witness’ testimony would be materially affectéd
by the testimony at trial; and (2) a victim-witness ‘who may‘ testify at a later sentencing

proceeding cannot be excluded from the trial for that reason.
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The advisory committee’s proposed amendment was limited to witnesses specifically

-:defined by the two victim rights’ statutes. The Standing Rules Committee concluded that a more

expansive amendment was preferable to account for any other existing or future statutory
exception. It revised the proposed amendment to extend to any “person authorized by statute to

be present.” The Committee also agreed with the request to forward the proposed amendments

directly to the Judicial Conference without publishing them for public comment. Under the

governing, Procedures for the Conduct of Business‘ by the Judicial Conference Committees on
Rules of Practice and Procedure the “Standing Committee may eliminate the public notice and
comment requirement if, in the case of a technical or conforming amendment, it determines that
notice and comment are not appropriate or necessary.” The Standing Rules Committee
determined that the proposed amendment, as revised, was a conforming amendment.

The proposed amendment to the Federal Rules of Evidence,’as recommended by your
Committee, appears in Appendix E together with an excerpt from the advisqry committee report.

Recommendation: That the Judicial Conference approve the proposed

amendment to Evidence Rule 615 and transmit it to the Supreme Court for its

consideration with the recommendation that it be adopted by the Court and

transmitted to Congress in accordance with the law.
Informational Itéms |

The Standing Rules Committee recommitted to the advisory committee for further study
proposed amendments to Evidence Rule 103 (Rulings on Evidence) that would add a new
subdivision goverﬁing in limine practice. The present rules do not address in limiﬁe practice, and
this has resulted in some conflict in the courts and confusion in the practicing bar. Proposed

amendments to Evidence Rule 103 were published for comment in 1995, but were eventually

withdrawn. Although generally inclined to publish for comment another proposed in limine rule,

ot
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several members of the Standing Rules Committee expressed concern regarding certain technical P
issues that they believed needed first to be addressed by the advisory committee. The Committee (k N\
agreed that further study by the advisory committee would be helpful before publishing another
proposed change to Rule 103.
The advisory committee has refrained from considering amending Evidence Rule 702 to
account for the Supreme Court’s decision in Daubert v. Merrell Dow Pharmaceuticals, Inc., 509
U.S. 579 (1993), and later decisions generated by it, until a time when the district courts and
courts of appeals have had an opportunity to explore some of the decision’s far-reaching
implications. Several years have now passed. Daubert case law has rapidly developed and
involves many areas not considered nor in issue in the 1993 case. The advisory committee has
concluded that the time is now right for a review of Evidence Rules 702 and 703 and has placed
the matter on its agenda for its October meeting. In addition, both the Senate and the House of
Representatives are considering bills to codify the Court’s decision. A O
RULES GOVERNING ATTORNEY CONDUCT

A study by the Committee’s reporter of appellate and bankruptcy cases involving rules of
attorney conduct and a Federal Judicial Center empiﬁcal étudy on rules governing attorney
conduct have now been completed. The Committee was also advised of the cﬁ;'rent status of
meetings between the Department of Justice and the Conference of Chi;ef Justices on céntacting
represented parties. The Committee’s repoﬁer was asked to prepare some spe;:iﬁc proposals for
the Committee’s consideration at its next meeting in January.

ﬁNIFORM NUMBERING SYSTEM FOR LOCAL RULES OF COURT

Amendments to the Federal Rules of Practice and Procedure took effect on December 1,

1995, which required that all local rules of court “must conform to any uniform numbering

5

f
\
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system prescribed by the Judicial Conference.” In March 1996, the Conference prescribed a
numbering system for local rules of court to implement the 1995 rules amendments. The
Conference set April 15, 1997, as the effective date of compliance with the uniform numbering
system so that courts would have sufficient time to make necessary changes to their local rules.

Slightly less than half of the courts were able to renumber their local rules by April 15,
1997. Several additional courts completed their renumbering before the Standing Rules
Committee met in June. Other courts have advised the Committee that they are nearing
completion of their local rules reninnbering. The Committee continues to encourage those courts
that have not yet adopted a uniform numbering system to renumber their local rules. The
Committee finds promising the recent increase in the number of courts adopting a uniform
numbering system, and it will continue to offer to help the courts that are in the process of
renumbering their local rules.

LONG RANGE PLANNING

The chairs of the Standing Rules Committee and the Advisory Committee on Civil Rules
participated in the May 15, 1997, meeting of the Judicial Conference committee liaisons on the
judiciary’s Long Range Plan. During the discussion on mass torts, the advisory committee chair
described the extensive work of the Advisory Committee on Civil Rules on the study of mass
torts in the context of class actions during the past six years. As previously noted, the advisory
committee garnered substantial information and data on class action and mass torts practice,
which were compiled into a four-volume compendium of working papers. The rules committee
chairs favored the consensus of the liaisons that the individual Conference committees should

continue to coordinate their respective work with the other committees involved in the study of

mass tort litigation.
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LOCAL RULES AND OFFICIAL BANKRUPTCY FORMS ON INTERNET
The Committee was advised of ongoing efforts in the Administrative Office to place local Qm,»”}
rules of court and Official Bankruptcy Forms on the Internet. Rather than furnishing paper
copies of local rules of court and any amendments to the Administrative Ofﬁce—as presently
required by 28 U.S.C.§ 2071(d)}—courts could fulfill this statutory responsibility by placing and
updating their local rules directly on the Internet. It is expected that Internet access to the rules
would benefit lawyers researching local practices and relieve the clerks’ offices of some of their
burden in providing copies of local rules and otherwise responding to inquiries regarding them.
Access to Official Bankruptcy Forms would benefit practitioners and pro se claimants in

bankruptcy. Paper copies of most of these forms are not available from the courts, but must be

obtained from private sector sources. The advantages of having public access to the forms on the

Internet are clear.
REPORT TO THE CHIEF JUSTICE : O
In accordance with the standing request of the Chief Justice, a summary of issues
concerning select new amendments and proposed amendments generating controversy is set forth
in Appendix F.
STATUS OF PROPOSED AMENDMENTS
A chart prepared by the Administrative Office (reduced print) is attached as Appendix G,

which shows the status of the proposed amendments to the rules.
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Respectfully submitted,

Alicemarie H. Stotler

Chair

Frank W. Bullock, Jr.
Frank H. Easterbrook
Seth P. Waxman

Geoffrey C. Hazard, Jr.

Phyllis A. Kravitch
Gene W. Lafitte

Alan W. Perry

Sol Schreiber
Morey L. Sear
James A. Parker
E. Norman Veasey

William R. Wilson, Jr.
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Appendix E — Proposed Amendments to the Federal Rules of Evidence
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FROM: Honorable James K. Logan, Chair, Advisory Committee on Appellate
Rules '

DATE: May 27, 1997

SUBJECT: June 1997 Meeting

INTRODUCTION

In April 1996 the Advisory Committee, with the approval of Standing Committee,
published a packet of proposed amendments to the Federal Rules of Appellate Procedure.
The packet consisted of proposed revisions to each of the Federal Rules of Appellate
Procedure. The revisions were developed using the Guidelines for Drafting and Editing
Court Rules developed by the Standing Committee’s consultant, Brian Garner, Esquire,
and the Standing Committee’s Style Subcommittee. (The packet is the product of what
has become commonly known as the style project.) The comment period closed on

" December 31, 1996. The Advisory Committee met on April 3 and 4, 1997, in

Washington, D.C. The Advisory Committee considered the public comments on the
proposed amendments to the Appellate Rules. After making several changes to the
proposed amendments, the Advisory Committee approved them for presentation to the
Standing Committee for final approval.

In August 1996 the Advisory Committee, with the approval of the Standing
Committee, published proposed amendments to Federal Rules of Appellate Procedure 5
and 5.1 and to Form 4. The period for public comment closed on February 15, 1997. At
the Advisory Committee’s April meeting, the Committee considered all the comments on
the proposed amendments. After making additional changes to the proposed
amendments, the Advisory Committee approved them for presentation to the Standing
Committee for final approval.

Report to Standing Committee
May 1997

Rules App. A-1



The amendments to Rules 5 and 5.1 were not developed as part of the style project

and the proposed amendments were not published as part of the style packet. Ifthe
amendments are approved by the Standing Committee, they will continue through the rest
of the approval process simultaneously with the style packet. Therefore, this report
incorporates the most recent revisions of Rules 5 and 5.1 into the style packet.

The Advisory Committee requests that the Standing Committee approve the entire |

packet of rules and the revised Form 4 for submission to the Judicial Conference at its fall
meeting.

L

ACTION ITEMS

A. :P,ro,posed style revisions ‘of‘ Rules 1 through 48 of the Federal Rules of
Appellate Procedure and additional proposed amendments to Rules 5,
5.1, 26.1, 27, 28, 29, 32, 35, and 41.

The proposed style revisions and the proposed amendments to Rules 27, 28, and
32 were published for comment by the bench and bar in April 1996. The - ‘
comment period closed on December 31, 1996. Thirty-nine letters were received
from commentators. The reaction to the project was overwhelmingly favorable
although there were numerous suggestions to revise specific rules.

Due to the scope of this project, this report will be organized differently than is
customary. This portion of the report is organized by rule number and contains:
L. a general summary of the comments submitted on each rule;

2. asummary of the individual comments on each rule; and

3. a Gap Report indicating the-changes made after publication.

The text of the rules themselves follows in a later portion of this report. To allow
you to-easily identify each change made after pubhcatlon a hand-marked copy of
the rules is included. It is followed by a clean version of the rules as finally

- approved by the Advisory ‘Commivttee.\ )

1. Szmopsis of I’Jlropos‘edﬂ Amendments
It is customary for thls report‘to‘ include a synopsis of the proposed
amendments. Again, because of the scope of this project, this report will

summarize only the proposed amendments that involve substantial
substantive amendments. .,

Substantive zf;mendnients to four rules were separately published in
September 1995. T;heper,ioid for public comment closed in March 1996-
and, as is usual, the Advisory Committee met and approved additional
refinements. At its; June 1996 meeting, the Standing Committee
tentatively approved the rules as revised. The Standing Committee did not
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forward the rules to the Judicial Conference last fall because additional

("m\ -+ ... .stylerevisions of these same rules were included in the packet published in
N April 1996. Only very minor changes have been made in any of these
: - rules on the basis of comments submitted during this latest publication
. period.

- (a) Rule 26.1 has been divided into three subdivisions to make it
-more comprehensible. The rule continues to require disclosure of a party’s
" parent corporation but the proposed amendments delete the requirement
that a corporate party identify subsidiaries and affiliates that have issued
shares to the public. The amendments, however, add a requirement that a
~party list all its stockholders that are.publicly held companies owning 10%
. or more of the party’s stock. | o

®) Rule 29 has been entlrely rewntten and several significant

changes are proposed

. ‘The provision in the former rule granting permission to
conditionally file an amicus brief with the motion for leave to file
is changed to require that the brief accompany the motion. In
addition to identifying the movant’s interest and stating the general
reasons why an amicus brief is desirable, the amended rule requires
that the motion state the relevance of the matters asserted to the

disposition of the case. .
C‘ ‘ . The contents and form of the brief are spe01ﬁed
. The amended rule limits an amicus brief to one-half the length of a
' party’s principal brief.

. An amicus brief must be filed no later than 7 days after the
: principal brief of the party being supported.
. An amicus is not permitted to file a reply brief.

(c) Rule 35 is amended to treat a request for a rehearing en banc

- like a petition for panel rehearing so that a request for a rehearing en banc
will suspend the finality of a court of appeals’ judgment and extend the
period for filing a petition for a writ of certiorari. The sentence in the
existing rule stating that a request for rehearing en banc does not suspend
the finality of the judgment or stay the mandate is deleted. In keeping with
the intent to treat a request for a panel rehearing and a request for a
rehearing en banc similarly, the term “petition for rehearing en banc” is
substituted for the term “suggestion for rehearing en banc.” The
amendments also require each petition for en banc consideration to begin
with a statement concisely demonstrating that the case meets the criteria
for en banc consideration. Intercircuit conflict is cited as an example of a

- proceeding that might involve a question of “exceptional
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importance”—one of the traditional criteria for granting an en banc
hearmg The amendments limita petmon foren banc review to 15 pages.

(d) Rule 41 is amended so that the filing of elther a petition for
rehearing en banc or a motion for a stay of mandate pending petition to the
Supreme Court for a writ of certiorari will delay the issuance of the
mandate unitil the court disposes of the petition or motion. The amended

" rule'also makes it clear that a mandate is effectlve when issued. The

presumptlve penod for a stay oof| mandate pendmg petition for a writ of
certloran is extended to. 90 days O ¥ CARRN

o ’ i it - h

I addmon to those four rules substannve amendments to Rules
27 28 and 32 were in progress at the same time as preparatlon of the style
packet for publication. Those rules, with extensive proposed substantive
ameéndments were pubhshed as'part of the style packet.

(e) Rule 27 is entirely rewntten As. amended Rule 27 contains
the form requirements that prev1ously appeared atRule 32(b). Rule 27
also provides that:

» . any legal argument necessary to support the motion must be
contained in the motion, no. separate brief is permitted;

. the time for responding to a motion is. expanded from 7 days to 10
days;

. areplytoa response may be ﬁled wrthm 7 days after service of the
TEeSpOnse;

. a motion or a response to a motlon must not exceed 20 pages and a
reply must not exceed 10 pages;

. a motion will be decided w1thout oral argument unless the court
orders otherwise. T

() Rule 28 is amended to conform to proposed amendments to
Rule 32. The page limitations for a brief are deleted from 28(g). Rule 28
is also amended to require a brief to include a certificate of compliance
with the length limitations established in Rule 32.

(2) Rule 32 is amended in several significant ways.

. A brief may be on “light” paper, not just “white” paper. Cream
‘ and buff colored paper, including recycled paper, are acceptable.
. The provision for pamphlet-sized briefs have been deleted.
. All references to use of carbon copies have been deleted.
. ‘A brief may be produced using either a ' monospaced typeface or a
proportionally-spaced typeface.
. The rule establishes new length limitations for briefs. If page

counting is used to measure the length of a brief, a principal brief
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‘may not exceed 30 pages, and a reply brief may not exceed 15
" . pages. Other counting methods that approximate the former 50
.. .page limit are, however, permitted.
- A brief may have a total of 14,000 words.
- A brief using monospaced typeface may have 1,300 lines of

text.
. The rule requires a certificate of compliance with the length
limitations.
. The treatment of an appendix is in its own subdivision.
. A brief that complies with the national rules is acceptable in every

court. Local rules may not impose form requirements that are not
in the national rule., Local rules may, however, move in the other
direction; they can authorize non-compliance with certain of the
national norms.

In addition to those seven rules, amendments to Rules 5 and 5.1 were
published in August 1996. The comment period closed February 15, 1997.
Eight comments were received. Four commentators expressed general
support for the proposed changes; none expressed general opposition.

(h) Existing Rules 5 and 5.1 are combined in new Rule 5. Rule
5.1 was largely repetitive of Rule 5 and the Federal Courts Improvement
Act of 1996 made Rule 5.1 obsolete. New Rule 5 is intended to govern all
discretionary appeals from district court orders, judgments, or decrees.
Most of the changes are intended only to broaden the language so that
Rule 5 applies to all discretionary appeals. The time for filing provision,
for example, states only that the petition must be filed within the time
provided by the statute or rule authorizing the appeal or, if no such time is
specified, within the time provided by Rule 4(a) for filing a notice of
appeal. A uniform time—7 days—is established for filing an answer in
opposition or a cross-petition.

Proposed amendments to Form 4

Form 4 is substantially revised to conform with new statutory provisions
in the Prison Litigation Reform Act and to obtain more detailed
information needed to assess a party’s eligibility to proceed in forma
pauperis.

Proposed Form 4 was published in August 1996. The period for pﬁblic
comment closed on February 15, 1997. Five comments were submitted.
Two commentators generally endorsed the proposed changes and two
opposed them because of the expended and detailed nature of the
information requested. The Advisory Committee approved only minor
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post-publication changes. The Committee believes that the expanded

- scope of the form is.appropriate and that many of the provisions as to

which objections were raised are statutorily mandated.

" (
e
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_ General Comments on the Proposed Style Amendments
C
| Summary of the Public Comments that Are General in Nature

Seventeen commentators offered general comments on the effort to redraft the
rules using the “Guidelines for Drafting and Editing Court Rules.” Sixteen of the
commentators support the project because of the rules’ increased clarity. Only one
commentator opposes the project. The opponent is “unconvinced of the utility of this
project.” The opponent states that, absent proof that the current rules are systemically
flawed, those advocating change have the burden of showing the need for change --
burden that has not, in the opponent’s oplmon, been met.

One of the 16 supporters of the project urges that once the comprehensive revision
" is complete, that there be restraint in proposmg further amendments unless there is a
strong and demonstrable need.

In addition, one commentator asks whether it is appropriate for the rules to adopt
the term “circuit clerk.” That same commentator suggests the need for consistency in the
use of figures or words when the rules refer to numbers.

II. Summary of the Individual Comments that Are General in Nature

‘ 1. Honorable Cornelia G. Kennedy
United States Circuit Judge
Theodore Levin U.S. Courthouse
231 West Lafayette Boulevard

Detroit, Michigan 48226

Judge Kennedy commends the committee for the “extraordinary improvement in
clarity it has achieved.”

2. Ronald F. Waterman, Esquire
-Gough, Shanahan, Johnson & Waterman
P.O.Box 1715
Helena, Montana 59624-1715

Mr. Waterman applauds the committee’s efforts stating that “the revisions to the
language of the rules are a considerable improvement and successfully provide for
the clarity which the rules should extend to all Federal practitioners.”
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Professor Thomas D. Rowe, Jr. |
D