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REPORT OF THE JUDICIAL CONFERENCE

COMMITTEE ON RULES OF PRACTICE AND PROCEDURE

TO THE CHIEF JUSTICE OF THE UNITED STATES AND MEMBERS OF THE
JUDICIAL CONFERENCE OF THE UNITED STATES:

The Committee on Rules of Practice and Procedure met on June 7-8, 2001. The

Department of Justice was represented by Roger A. P'auley, Director, Department of Justice,

Office of Legislation, Criminal Division.

Representing the advisory rules committees were: Judge Will L. Garwood, chair, and

Professor Patrick J. Schiltz, reporter, of the Advisory Committee on Appellate Rules; Judge A.

Thomas Small, chair, and Professor Jeffrey W. Morris, reporter, of the Advisory Committee on

Bankruptcy Rules; Judge David F. Levi, chair, Judge Lee H. Rosenthal, member, Professor

Richard L. Marcus, special consultant, and Professor Edward H. Cooper, reporter, of the

Advisory Committee on CivilRules; Judge W. Eugene Davis, chair, and Professor David A.

Schlueter, reporter, of the Advisory Committee on Criminal Rules; and Judge Milton I. Shadur,

chair, and Professor Daniel J. Capra, reporter, of the Advisory Committee on Evidence Rules.

Participating in the meeting were Peter G. McCabe, the Committee's secretary; Professor

Daniel R. Coquillette, the Committee's reporter; John K. Rabiej, Chief, Administrative Office's

Rules Committee Support Office; Nancy Miller of the Administrative Office; Joseph Cecil of the

Federal Judicial Center; Professor Mary P. Squiers, Director of the Local Rules Project; and
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Joseph F. Spaniol, consultant to the Committee. Chief Justice Charles Talley Wells was unable

to attend the meeting.

FEDERAL RULES OF APPELLATE PROCEDURE

Rules Recommended for Approval and Transmission

The Advisory Committee on Appellate Rules submitted proposed amendments to Rules

1, 4, 5, 21, 24, 25, 26, 26.1, 27, 28, 31, 32, 36, 41, 44, and 45 and new Form 6 with a

recommendation that they be approved and transmitted to the Judicial Conference. The

amendments were circulated to the bench and bar for comment in August 2000. A scheduled

hearing was canceled because no witness requested to testify. The proposed changes, other than

amendments to Rule 4(a)(7) and Rule 26.1, are generally "housekeeping."

Rule 1(b) (Rules Do Not Affect Jurisdiction), which provides that the rules "do not

extend or limit the jurisdiction of the courts of appeals," would be abrogated as obsolete. Recent

legislation (Pub. L. 102-572, 102 Id Congress) explicitly authorizes the Supreme Court to

prescribe rules that may limit or extend jurisdiction.

Rule 4(a)(7) (Entry Defined) would be amended to address conflicting decisions of the

courts of appeals regarding the time to appeal a judgment. If a district court's order or judgment

has been entered in the civil docket, but not on a separate document as required by Civil Rule 58,

neither the time to bring a post-judgment motion nor the time to appeal ever begins to run.

Consequently, judgments improperly entered years ago may still be open to appeal.

The proposed amendments to Rule 4(a)(7), in combination with proposed amendments to

Civil Rule 58, cure this problem. First, orders disposing of certain post-judgment motions will

no longer have to be entered on a separate document under the proposed amendments to Civil

Rules 54 and 58. Second, if a separate document is required under the civil rules, judgment will
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be deemed to be entered upon the occurrence of the earlier of the following two events: (1) when

the judgment or order is entered in the civil docket and is actually set forth on a separate

document; or (2) if not set forth on a separate document, when 150 days have runfrom entry of

the judgment or order in the civil docket. The 90-day "cap" (a 60-day grace period plus 30 days

to file an appeal) proposed in the original amendment published for comment was thought too

short and might result in a trap for the unwary. The expanded period-150 days before the time

to appeal begins to run and then 30 days to file the appeal for a total of 180 days-is believed

more suitable because it coincides with the time to move to reopen the time to appeal from a

judgment. The amendments to Rule 4(a)(7) would also allow an appellant-for whose benefit

the separate document requirement exists-to waive the requirement and bring an appeal without

waiting for a judgment or order to be set forth on a separate document. Moreover, the parties

should be aware of the duty to inquire when there has been no activity for 150 days.

Under other proposed amendments to Rule 4 (Appeal as of Right - When Taken), a

court may extend the time to file an appeal on a showing of excusable neglect or good cause,

whether or not the motion for additional time is filed before or during the 30 days provided after

the original deadline to file an appeal expires. The amended rule makes clear that the provisions

governing the time to appeal a decision in a civil case, and not a criminal, case, apply to a writ of

error coram nobis. The amended rule also provides that motions to correct a sentence under what

is currently Criminal Rule 35(c)-and what will become Criminal Rule 35(a) if the restyling of

the criminal rules is approved-does not toll the time to appeal a notice of appeal from a

judgment of conviction.

The proposed amendments to Rule 5 (Form of Papers; Number of Copies) correct a

cross-rule reference and limit petitions for permission to appeal to 20 pages.
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The proposed amendments to Rule 21(d) (Writs of Mandamus and Prohibition, and.

Other Extraordinary Writs) similarly correct a cross-rule reference and limit petitions for

extraordinary relief to 30 pages. The advisory committee agreed with submitted public

comments recommending that the page limit on a petition for an extraordinary writ should be

increased from 20 pages to 30 pages because it closely resembles a principal brief on the merits.

Rule 24 (Proceeding in Forma Pauperis) would be amended to account for enactment

of the Prison Litigation Reform Act of 1995, which requires all prisoners upon filing to pay the

full amount of the filing fee or a partial amount with the remainder payable in installments, and

which does not permit prisoners who have proceeded in forma pauperis in the district court

"automatically" to proceed in forma pauperis on appeal.

The proposed amendments to Rules 25, 26, 36, and 45 set out procedures for providing

service and notice by electronic means. They are similar to amendments to the Federal Rules of

Civil Procedure that will take effect in December 2001, and they reflect an ongoing effort by the

rules committees to maintain uniformity among the different sets of rules when essentially the"

same procedure is involved.

Rule 25(c)-(d) (Filing and Service) would be amended to permit electronic service of

papers on parties who consent to such service in writing and to provide that electronic service is

generally complete upon "transmittal." Rule 26(c) (Computing and Extending Time) would be

amended, consistent with the existing three-day "mail rule," to provide a party with an additional

three calendar days to respond to a paper served by electronic means. The three-day provision

was included to encourage parties to use electronic service. Providing the additional time also

recognizes that although electronic transmission is usually instantaneous, it can be delayed

because of technical problems. - Under proposed amendments to Rule 36(b) (Entry of
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Judgment; Notice) and Rule 45(c) (Clerk's Duties), a clerk of court would be permitted to

serve a judgment or a notice of entry of an order or judgment electronically on a party who has

consented to such service by electronic means.

At the request of the Committee on Codes of Conduct, the advisory rules committees

considered changes to the Appellate, Bankruptcy, Civil, and Criminal Rules requiring a

nongovernmental corporate party to disclose financial interests as presently required under

Appellate Rule 26. 1, so that a judge can ascertain whether recusal is necessary. For the present

time, the rules committees believed that a rule amendment must be sufficiently flexible to

accommodate the preferences of the respective courts on an issue so personal and sensitive to

judges. Accordingly, the proposed amendments-like Appellate Rule 26.1-continue to permit

courts to require additional disclosure information in an individual case or by local rule.

The proposed amendment of Rule 26.1 (Disclosure Statement) is similar to proposed

new Civil Rule 7.1 and Criminal Rule 12.4. A nongovernmental corporate party would continue

to be required to disclose any parent corporation and any publicly held corporation owning at

least 10 percent of its stock. If no such corporation exists, the party will now be required

affirmatively to report that fact in its disclosure statement. In addition, a party will be required to

supplement the disclosure statement if circumstances change.

The proposed amendments to Rule 26(a) (Computing and Extending Time) would

eliminate the disparity in counting days for deadline purposes between the appellate rules and the

civil and criminal rules. It would exclude intermediate Saturdays, Sundays, and legal holidays

when computing deadlines under 11 days but count them when computing deadlines of 11 days,

or more, similar to the computation methods in the civil and criminal rules. The existing

appellate rule accounts for "intermediate" days only for deadlines of fewer than 7 days.
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The parenthetical in Rule 4(a)(4) (Appeal as of Right-When Taken), which cross

references the time computation method set forth in the civil rules, is deleted as unnecessary in

light of the proposed change to Rule 26. Proposed amendments to Rule 27(a) (Motions) would

change the time to respond to a motion from 10 to 8 days and the time to reply to a response to a

motion from 7 to 5 days to account forthe additional time provided by including intermediate

weekends and holidays in accordance with the computation changes proposed in Rule 26. The

time deadline contained in Rule 41 (Mandate: Contents; Issuance and Effective Date; Stay)

to issue a mandate would be clarified to maintain the existing 7 calendar-day deadline.

The proposed amendments to Rule 27(d) (Motions) and Rule 32 (Form of Briefs,

Appendices, and Other Papers) would specify the color of covers of certain papers filed with

the court.

The proposed amendments to Rule 28(j) (Citation of Supplemental Authorities) would

limit the body of a letter containing supplemental authorities to 350 words and remove the

prohibition on "argument." The word limit was increased from 250 words originally proposed

by the advisory committee to accommodate public comment expressing concern that the limit

was too restrictive.

Rule 31 (Serving and Filing Briefs) would be amended to clarify that copies of briefs

must be served on all parties, including unrepresented parties.

The other proposed amendments to Rule 32 (Form of Briefs, Appendices, and Other

Papers) provide that new Form 6, in which a party certifies that a brief complies with Rule 32's

type-volume limitation, must be regarded as sufficient to meet the existing certification

requirement of Rule 32. They also providelthat every brief, motion, or other paper filed with the

court must be signed by the attorney or unrepresented party who files it.
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The proposed amendments to Rule 44 (Case Involving a Constitutional Question

When the United States or the Relevant State is Not a Party) require a party to give written

notice to the clerk of court if it challenges the constitutionality of a state statute in a case in which

the state is not a party. The amendments also require the clerk to notify the state's attorney

general of the challenge.

The Committee concurred with the advisory committee's recommendations. The

proposed amendments to the Federal Rules of Appellate Procedure and new Form 6 are in

Appendix A together with an excerpt from the advisory committee report.

Recommendation: That the Judicial Conference approve the proposed
amendments to Appellate Rules 1, 4, 5, 21, 24, 25, 26, 26.1, 27, 28, 31, 32, 36, 41,
44, and 45 and new Form 6 and transmit them to the Supreme Court for its
consideration with the recommendation that they be adopted by the Court and
transmitted to Congress in accordance with the law.

-FEDERAL RULES OF BANKRUPTCY PROCEDURE

Rules Recommended for Approval and Transmission

The Advisory Committee on Bankruptcy Rules submitted proposed amendments to Rules

1004, 2004, 2014, 2015,,4004, 9014, and 9027, new Rule 1004.1, and amendments to Official

Forms 1 and 15 with a recommendation that they be approved and transmitted to the Judicial

Conference. The amendments and new rule were circulated to the bench and bar for comment in

August 2000. A public hearing was held in Washington, D.C. on January 26, 2001.

The proposed amendment to Rule 1004 (Involuntary Petition Against a Partnership)

eliminates the provision implying that all general partners must consent to the filing of a

voluntary petition by the partnership. The filing requirements are a matter of substantive law and

outside the scope of the rules.
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Proposed new Rule 1004.1 (Petition for an Infant or Incompetent Person) establishes

procedures for an infant or an incompetent person to commence a case. It is based on the

procedures contained in Civil Rule 17(c).

Rule 2004 (Examination) would be amended to compel a witness to attend an

examination of an entity under procedures governing a subpoena in Civil Rule 45, whether the

examination is conducted within or outside the district in which the case is pending. The

proposed amendments also make clear that an attorney authorized to practice either in the court

in which the case is pending or in the court for the district in which the examination will be held

may issue and sign the subpoena on behalf of the court for the district in which the examination

will be held.

Rule 2014 "Disinterestedness" Finding

The proposed amendments to Rule 2014 (Employment of a Professional Person) revise

the disclosure requirements that apply to a professional seeking appointment to provide services

in a bankruptcy case, typically a lawyer designated by the debtor in a Chapter 1 I business

reorganization case. The present rule implements § 327 of the BankruptcyCode, which

conditions appointment of'a professional on a court's finding that the professional is a

"disinterested person," defined under § 101(14) of the Bankruptcy Code to be "a person that does

not have an interest materially adverse to the interest of the estate or any class of creditors or

equity security holders, by reason of any direct or indirect relationship to, connection with, or

interest in the debtor or an investment banker ... or for any other reason-" (emphasis added).

Carrying out this statutory directive is especially difficult because, as a practical necessity, the

"disinterestedness" evaluation must be conducted as soon as possible after the bankruptcy case is

filed in order to accommodate the professional, who must immediately begin rendering
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substantial services. As long as the court delays making its Rule 2014 "disinterestedness"

finding, the professional is rendering those services with no assurance of eventual compensation.

The current language of Rule 2014 imposes an absolute requirement on an applicant to

disclose "all of the person's connections with the debtor, creditors, any other party in interest,

their respective attorneys and accountants, the United States trustee, or any person employed in

the office of United States trustee." The disclosure requirements are substantially and

unnecessarily broader than the ones required under the Code.

The proposed amendments to Rule 2014 require a professional to disclose, among other

things, "(3) any interest in, relationship to, or connection the person has with the debtor; (4) any

interest, connection, or relationship the person has that may cause the court or a party in interest

reasonably to question whether the person is disinterested under § 101." The amendments ensure

that the information necessary to make a "disinterestedness" determination under § 327 continues

to be disclosed to the court. The amendments leave intact the demanding disclosure

requirements regarding connections with debtors (addressing questions about the neutrality of the

professional's disinterestedness that are most likely to be relevant and which are the focus of

§ 327), while establishing a more appropriate objective disclosure standard that, will provide

more useful information regarding connections to other participants in the case.

Present Rule 2014 is Ineffective

Present Rule 2014 is intended to assist a court in making its "disinterestedness" finding.

But it often hinders an effective evaluation of the professional because the disclosure

requirements are undefined and very broad on their face. If every "connection" were disclosed,

as required under a literal reading of the rule, the volume of the disclosures would overwhelm the

court and interested parties, thereby rendering the disclosure ineffective. To comply with the

Rules-Page 9



present rule some professionals submit voluminous disclosure documents containing a mass of

irrelevant information in an attempt to gain some level of comfort that their appointment will not

result in a later-imposed sanction for a failure to be disinterested as required by the Bankruptcy

Code. These lengthy submissions are filed at the beginning of Chapter 11 cases when creditors,

the United States trustee, and the court have limited time to evaluate the materials and an

immediate decision is needed for the case to proceed. The combination of the limited

opportunity for review and the extensive nature of the disclosures make it nearly impossible for

the court and the creditors to evaluate the request for employment in a manner that fully

considers the propriety of the appointment under the Code.

Strict adherence to Rule 2014, moreover, imposes a virtually impossible task on a

conscientious attorney or other professional, who must arguably search for and disclose every

connection-no matter how trivial-to a debtor, creditors, any other party in interest, and their

respective attorneys and accountants. The requirement is no mean task as Chapter 1 cases often

involve thousands of creditors and other parties in interest. For example, the disclosure

requirement could reach such attenuated connections as serving-in unrelated litigation

concluded many years prior to the commencement of the bankruptcy case in which'the

professional is seeking employment-as co-counsel with an attorney who is an associate in a

firm that represents a creditor in the bankruptcy case. As another example, a term life insurance

policy issued to a member of the professional's staff, e.g., a paralegal, by a company that is a

creditor in the bankruptcy case may have to be reportedcunder the rule's disclosure requirements.

In practice, full compliance with the rule is honored in the breach, and professionals intentionally

or inadvertently fail to disclose every de minimis connection, e.g., small outstanding credit charge
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payable to a credit-card creditor company or inconsequential connection between a member,

associate, or even employee of the professional's firm and a creditor.

The rule's undefined standard can result in selective enforcement producing arbitrary

results. Although courts usually examine all the circumstances in a particular case, apply'a

reasonableness or common-sense test, and refrain from imposing sanctions for minor or technical

infractions, that is no guarantee against sanctioning a professional for minor disclosure

omissions.

Under the present disclosure requirements, a professional is responsible to know the

identity of the creditors' attorneys and accountants. But it is unrealistic for a professional to

contact creditors prior to the commencement of the case to ascertain the identity of their attorneys

and accountants without disclosing an impending bankruptcy filing. Such a disclosure would

often be fatal to the client's prospect for a successful bankruptcy reorganization. Yet, the current

rule demands disclosure of "connections" with those persons or firms.

The rules committees concluded that the disclosure requirements articulated under the

present rule are too exacting, not required by the Bankruptcy Code, and often counterproductive.

The committees believed that the proposed amendments create a more rational and fairer

disclosure standard that more closely follows the intent of § 327 of the Code, which they are

designed to implement. Of course, a judge continues to retain discretion to require disclosure of

more information, if appropriate, in an individual case.

Proposed Amendments More Closely Follow Intent of § 327 of the Code

The advisory committee was sensitive to the concern that any apparent weakening of the

duty to disclose information might encourage professionals to withhold relevant material

information. On the other hand, the committee believed that more artful language could be
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drafted that is fully consistent with the Bankruptcy Code's "disinterestedness" requirement yet

provides a fair and workable disclosure standard for professionals.

The advisory committee's proposed amendments, as published for comment in August

2000, had required disclosure of "relevant" information. This formulation was thought to be

broader than "material information" specified' by the Bankruptcy Code, yet as a subjective

criterion it provided some limited discretion-not permitted under the current rule-to a

professional to omit de minimis connections. Although the bar commented favorably on the

proposal, some judges expressed concern that the requirement was subjective and might lead to

inappropriate appointments based on inadequate disclosures. Accordingly, the committee

tightened the proposed amendments to require: (1) absolute disclosure of any interest in,

relationship to, or connection the professional has with the debtor; and (2) disclosure under a

more objective standard of "any interest, connection, or relationship the person has that may

cause the court or a party in interest reasonably to question whether the person is disinterested."

Rule 2015 (Duty to Keep Records, Make Reports and Give Notice of Case) would be

amended to clarify that the trustee or debtor in possession in a Chapter 11 case must report

disbursements during the time that quarterly fees are required to be paid under 28 U.S.C.

§ 1930(a)(6).

The proposed amendment of Rule 4004 (Grant or Denial of Discharge) postpones the

entry of discharge in a Chapter 7 case on the filing of a motion to dismiss under § 707 of the

Bankruptcy Code.

Rule 9014 (Contested Matters) would be amended to apply the provisions of Rule 7009,

governing pleading on special matters, and Rule 7017, governing real parties in interest,

including infants and incompetent persons, to contested matters; permit service of papers-other
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than the initial motion-by electronic means; clarify that an evidentiary hearing must be held if a

disputed, unresolved material issue of fact exists; and establish procedures notifying attorneys at

an early date of a hearing at which witnesses are to appear.

Rule 9027 (Removal) would be amended to clarify the time limits for filing a notice of

removal of a claim or cause of action filed after the commencement of a bankruptcy case,

whether the bankruptcy case is pending, suspended, dismissed, or closed.,

The Committee concurred with the advisory committee's recommendations.

Recommendation: That the Judicial Conference approve the proposed
amendments to Bankruptcy Rules 1004, 2004, 2014, 2015, 4004, 9014, and 9027,
and new Rule 1004.1 and transmit them to the Supreme Court for its
consideration with the recommendation that they be adopted by the Court and
transmitted to Congress in accordance with the law.

Official Form 1 (Voluntary Petition) would be revised to require the debtor to disclose

l ownership or possession of property posing a threat of harm to the public health or safety.
I

The proposed revision of Official Form 15 (Order Confirming Plan) conforms to the

amendment of Bankruptcy Rule 3020, which takes effect on December 1, 2001. If a plan

contains an injunction against conduct not otherwise enjoined under the Bankruptcy Code, the

revised form provides space for the judge issuing the order confirming the plan to describe acts

enjoined and identify entities subject to the injunction. The proposed revision is technical and

conforming and was not published for comment.

The advisory committee recommends that the proposed revisions to the Forms take effect

on December 1, 2001, to coincide with the amendments to Rule 3020 and to provide sufficient

time to publishers and software vendors to format and reproduce the forms for public

distribution. The Committee concurred with the advisory committee's recommendations.
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Recommendation: That the Judicial Conference approve the proposed revisions (
to Official Bankruptcy Forms 1 and 15, and that the revisions take effect on
December 1, 2001.

The proposed amendments to the Federal Rules of Bankruptcy Procedure and the

revisions to Forms 1 and 15 are in Appendix B together with an excerpt from the advisory

committee report.

Rules Approved for Publication and Comment

The advisory committee proposed amendments to Rules 1007, 2003, 2009, and 2016, and

a new Rule 7007.1, and revisions to Official Forms 1, 5, and 17 together with a recommendation

that they be published for comment.

Rule 1007 (Lists, Schedules, and Statements; Time Limits) would be amended to

assist judges in making recusal decisions by requiring corporate debtors to disclose any parent

corporation and any publicly held corporation owning 10 percent ormore of its equity. Rule

2003 (Meeting of Creditors or Equity Security Holders) and Rule 2009 (Trustees for Estates

When Joint Administration Ordered) would be amended to conform the rules with recent

legislation that makes multilateral clearing organizations eligible for bankruptcy relief. Proposed

amendments to Rule 2016 (Compensation for Services Rendered and Reimbursement of

Expenses) require a bankruptcy-petition preparer to file a statement disclosing any fee received

from a debtor in accordance with § 110(h) of the Bankruptcy Code. New Rule 7007.1

(Corporate Ownership Statement) is derived from Appellate Rule 26.1 and requires a

corporation that is a party to an adversary proceeding to disclose any parent corporation and any

publicly held corporation owning 10 percent or more of its equity interests to assist a judge in

making a recusal decision.
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,Official Form 1 (Voluntary Petition) would be revised to add a box for designating a -

clearing-bank case filed under subchapter V of Chapter 7. Official Form 5 (Involuntary

Petition) and Form 17 (Notice of Appeal) would be amended to give notice that a child-support

creditor or its representative is not required, after submitting the appropriate form specified under

the Bankruptcy Code, to pay the fee for, filing an involuntary petition or notice of appeal.

The Committee approved the advisory committee's recommendation to circulate the

proposed rule amendments and revisions to Official Forms to the bench and bar for comment.

FEDERAL RULES OF CIVIL PROCEDURE

Rules Recommended for Approval and Transmission

The Advisory Committee on Civil Rules submitted proposed amendments to Rules 54,

58, 8 1, and new Rule 7. 1, and proposed amendments to Admiralty Rule C with a

recommendation that they be approved and transmitted to the Judicial Conference. The

amendments to the Civil Rules were published for comment by the bench and bar in August

2000, and the proposed amendments to Admiralty Rule C were published in January 2001. The

scheduled public hearings were canceled because no request to testify was submitted.

Proposed new Rule 7.1 (Disclosure Statement) would require a nongovernmental

corporate party to disclose any parent corporation and any publicly held corporation that owns 10

percent of its stock, or state that no such corporation exists. The proposed new rule is similar to

proposed changes to the Appellate, Bankruptcy, and Criminal Rules.

The proposed amendments to Rule 54 (Judgments; Costs) and Rule 58 (Entry of

Judgment) are intended to address problems caused when a judgment or order is not entered on

a separate document, and as a result the time for appeal never begins to run under the Appellate

Rules. Under the proposed amendments to Rules 54 and 58, orders disposing of certain post-
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judgment motions no longer have to'be entered on a separate document. In addition, the

amended rules, in conjunction with proposed changes to Appellate Rule 4(a)(7), provide that

when a separate document is required, judgment is considered entered upon; the occurrence of the

earlier of either of two events: when the judgment is, entered in the civil docket and set forth on aq-

separate document, or when 150 days have run from entry of the judgment in the civil docket.

Rule 81(a)(2) (Applicability in General) would be amended to delete the specific time

deadline for areturn of a habeas corpus writ, which is inconsistent with the time limit set out in

the Rules Governing Section 2254 Cases or the Rules Governing Section 2255 Proceedings.

Rule C of the Supplemental Rules for Certain Admiralty and Maritime Claims (In

Rem Actions: Special Provisions) would be amended to conform to the Civil Asset Forfeiture

Reform Act of 2000 (Pub. L. 106-185, 10 61h Congress). The legislation was enacted one week

after the Supreme Court had prescribed and transmitted to Congress amendments to Rule C that

took effect in December 2000. The legislation contains a deadline of 30 days in which a person

may assert an interest or right against the property subject to forfeiture, which is different from

the rule's 20-day deadline. The proposed amendment to Rule C increases the relevant time

deadline from 20 days to 30 days consistent with the new legislation. It also makes other

changes as well to conform to the new legislation.

The Committee concurred with the advisory committee's recommendations. The

proposed amendments to the Federal Rules of Civil Procedure and the Supplemental Rules for

Certain Admiralty and Maritime Claims are in Appendix C together with an excerpt from the

advisory committee report.

Recommendation: That the Judicial Conference approve~the proposed
amendments to Civil Rules 54, 58, and 81, and a new Rule 7.1, and Rule C of
Supplemental Rules for Certain Admiralty and Maritime Claims and transmit
these changes to the Supreme Court for its consideration with the
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recommendation that they be adopted by the Court and transmitted to Congress in
C 11 accordance with the law.

Rules Approved for Publication and Comment

The advisory committee proposed amendments to Rules 23, 51, and 53 together with a

recommendation that they be published for comment.

The proposed amendments to Rule 23 (Class Actions) are based on an extensive study of

class actions begun by the advisory committee in 1991. The first stage of the committee's study

focused on certification standards and ended with an amendment authorizing permissive

interlocutory appeal of a class-action certification order that will foster the development of

pertinent appellate case law. The current stage of the committee's study is aimed at matters of

process and judicial oversight and addresses concerns expressed by the Supreme Court in recent

class-action decisions.

The proposed amendments focus on the timing of the certification decision and notice,

judicial oversight of settlements, attorney appointment, and attorney compensation in class

actions. They also provide a court with discretion to require in appropriate cases that class

members be offered an opportunity to opt out of a Rule 23(b)(3) class upon learning the terms of

a proposed class-action settlement. The proposal is intended to provide assurances to the

certifying court that if a proposed settlement is unfair the class members can protect themselves

by opting out.

Rule 51 (Instructions to Jury; Objections; Plain Error) would be amended to reflect

existing practices and to require the court to inform the parties of the instructions before final

arguments. The proposed amendments explicitly authorize a court to require submission of

proposed jury instructions before trial begins. Moreover, if a court has made a definitive ruling

on the record declining to grant a timely requested instruction, a party may assign error for
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declining the requested instruction without first renewing the request by objection. The "plain

error" doctrine recognized in most but not all circuits would be confirmed.

Rule 53 (Masters) would be comprehensively amended to reflect contemporary practice.

Courts have increasingly appointed special masters for pretrial and post-judgment purposes. The

existing rule provides little guidance on appointment standards or procedures. The proposed

amendments would establish a framework to regularize the practice, but they are not designed to

encourage or discourage use of special masters. Comment is particularly requested on whether a

de novo or clearly erroneous standard of review is appropriate regarding a master's fact findings.

The Committee approved the advisory committee's recommendation to circulate the

proposed rule amendments to the bench and bar for comment.

FEDERAL RULES OF CRIMINAL PROCEDURE

Rules Recommended for Approval and Transmission

The Advisory Committee on Criminal Rules completed a comprehensive "style" revision

of Criminal Rules 1-60 using uniform drafting guidelines. It also proposed substantive

amendments to several rules that have been under consideration outside the "style" project. The

two sets of amendments to the Criminal Rules were published in separate pamphlets for

comment by the bench and bar in August 2000. Three public hearings were scheduled on the

proposed amendments, but only one was held in Washington, D.C. on April 25, 2001, because no

witnesses requested to testify at the two other hearings.

Proposed Comprehensive "Style" Revision of Criminal Rules

The "style" revision of the Criminal Rules is part of an effort to clarify and simplify the

language of the procedural rules. The comprehensive revision is similar in nature to the revision

of the Federal Rules of Appellate Procedure, which took effect in December 1998. The original
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draft of the comprehensive revision was prepared by a leading legal-writing scholar. The draft

was then vetted by the Committee's Style Subcommittee with the assistance of two law

professors. The revised draft was submitted to the advisory committee, which divided itself into

two subcommittees. Both the advisory committee and its subcommittees held a total of 16

meetings during a 28-month period intensively reviewing all the rules. The draft went through

countless flyspecking sessions and many iterations before it was approved for publication for

public comment.

In addition to publishing the proposals in major legal publications and circulating them to

the large bench-and-bar mailing list, the proposed amendments were distributed to several

hundred law professors who teach criminal procedure. Copies of the proposals were also sent to

all major bar groups, including liaisons from- each of the state bar associations. Major

organizations involved in the administration of criminal justice were alerted early to the project,

provided input throughout the project, and commented on the published proposals. These

included the Department of Justice, Federal Magistrate Judges Association, Federal Public

Defenders Association, and National Association of Criminal Defense Lawyers. Virtually all

comments received from the bench, bar, and law professors were favorable to the restyled rules.

The only negative comments were received from the National Association of Criminal Defense

Lawyers, who were concerned that the changes might generate satellite litigation arising from

inadvertent substantive changes. It bears notice, however, that they failed to identify any

inadvertent substantive change. The committees' deliberate and laborious process was designed

to ferret out any inadvertent substantive changes. No substantive changes beyond those

identified by the advisory committee and specifically described in the Committee Notes to the

rules have been identified so far.,
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Overarching Revisions

In its "style" project, the advisory committee focused on several major elements. First, it

attempted to eliminate the existing confusion regarding key terms and phrases that appear

throughout the rules by simplifying and standardizing them. For example, existing Rule 54

(Application and Exception) draws a distinction between a "Federal magistrate judge," which is

limited to a federal magistrate judge, and a "Magistrate judge," which includes state judicial -

officials. The proposed amendments eliminate these misleading titles and include a state judicial

official~in the definition of "judge." Second, the committee deleted provisions that no longer are

applicable or necessary, usually because case law has evolved since the rule was first

promulgated. Third, it reorganized several rules to make them easier to read and apply. - Over the

years, these rules have evolved inconsistently, occasionally resulting in convoluted provisions.

For example, existing Rule 40 (Commitment to Another District) contains multiple layers of

procedures that have bedeviled even experienced lawyers. The rule has been reorganized.

Specific Revisions Affecting Present Practices

The "style" revision resolved existing ambiguities in the rules that may affect present

practices in some districts, which are identified in the Committee Notes accompanying the

specific rule. None of the specific rule changes drew criticism during public comment. The

more significant changes are highlighted below.

Rule 4 (Arrest Warrant or Summons on a Complaint) was amended to conform to the

recently enacted Military Extraterritorial Jurisdiction Act (Pub. L. No. 106-523, 106t Cong.),

which authorizes arrest warrants to be executed outside the United States on military personnel

and Department of Defense civilian personnel. The comprehensive "style" revision of the rules,

was published for comment before the statute was enacted. The proposed amendment to Rule 4
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conforms to the later-enacted statutory provisions and is submitted in accordance with

established Judicial Conference procedures without first being published for comment.

Rule 5 (Initial Appearance) was amended to conform to the Military Extraterritorial

Jurisdiction Act's provisions authorizing a magistrate judge to conduct an initial appearance

proceeding of certain persons overseas by telephone communication. The change conforms to

the statute and also was not included in the proposed amendments published for comment. In

addition, many of the removal provisions presently contained in Rule 40 have been transferred to

proposed Rule 5 and are revised to provide a court with flexibility to hold an initial appearance

proceeding of an accused who is arrested in a district other than the district where the offense

was allegedly committed. Under the proposed amendment, the initial appearance proceeding

may occur in the district where the prosecution is pending if that district is adjacent to the district

( of arrest and the appearance will occur on the day of the arrest.

The title of Rule 5.1 (Preliminary Hearing) would be changed from preliminary

examination" to preliminary "hearing," which predominates present usage and more accurately

describes the proceeding.

Under the proposed amendments to Rule 6 (The Grand Jury), a court may require

disclosure of a grand-jury matter if the disclosure may reveal a violation of military-criminal law.

Consistent with case law, Rule 7 (The Indictment and the Information) would be

amended to exempt a charge of criminal contempt from the general requirement that prosecutions

for a felony must be initiated by indictment.

The proposed amendment to Rule 9 (Arrest Warrant or Summons on an Indictment

or Information) provides a court with discretion not to issue an arrest warrant if a defendant

fails to respond to a summons and if the government declines to request issuance of a warrant.
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Rule 12 (Pleadings and Pretrial Motions) would be amended to promote early setting

of pretrial-motion deadlines by vesting the authority to set the deadlines exclusively in the,

judge-instead of the court by local rule.

Rule 16 (Discovery and Inspection) would be amended to require a defendant to

disclose reports of examinations and tests that the defendant intends "to use"-instead of items

that the defendant intends "to introduce"-at trial. The proposed change is consistent with the

standard used elsewhere in the rule regarding the disclosure of other types of information.

Rule 17 (Subpoena) would be amended to conform with the recent amendment of 28

U.S.C. § 636(e), which authorizes a magistrate judge to hold in contempt a witness who disobeys

a subpoena issued by that magistrate judge. The proposed amendment was not included in the

amendments published for comment because the Federal Courts Improvement Act took effect

after publication. The amendment conforms with the new statute and need not be published for

comment in accordance with established Judicial Conference procedures.

Rule 24 (Trial Jurors) contains ambiguous language that may be construed to authorize

a defendant, who is represented by counsel, to conduct voir dire of a prospective witness. The

proposed amendment eliminates this ambiguity by explicitly authorizing a defendant to conduct

voir dire only if the defendant is acting pro se.

The provision in Rule 26 (Taking Testimony), which limits taking testimony to only

"oral" testimony, would be deleted to accommodate a witness who is not able to give oral

testimony, e.g., a witness needing a sign-language interpreter.

Rule 31 (Jury Verdict) would be amended to clarify that a jury may return partial

verdicts, either as to multiple defendants or multiple counts, or both.
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Rule 32 (Sentencing and Judgment) would be amended to include victims of child

pornography under 18 U.S.C. §§ 2251-2257 under the rule's definition of "crimes of violence or

sexual abuse." A new provision would also be added to require that a court provide notice to the

parties of possible departure from sentencing guidelines on a ground not identified in the

presentence report. Finally, the advisory committee withdrew a proposed provision, which had

been publishedfor comment, that would have required a judge to make findings on any

unresolved objection to a material matter in a presentence report, whether or not it would affect

the sentencing decision. The existing requirements are retained, although the Committee Note

encourages judges to be sensitive to unresolved controverted matters in the presentence report

that may have no effect on the sentence but that may affect the defendant's place of commitment

or medical, psychological, or drug treatment.

Rule 32.1 (Revoking or Modifying Probation or Supervised Release) would be

amended to provide a procedural framework governing prosecution of a defendant charged with

violating probation or supervised release. The proposed amendments would require that the

defendant be afforded an initial appearance proceeding, but the proceeding could be combined

with a preliminary revocation hearing, a relatively common practice.

The provisions in Rule 40 (Arrest for Failing to Appear in Another District) dealing

with the initial appearance of a defendant arrested in one district for an offense allegedly

committed in another district would be transferred to Rule 5, Rule 5.1, +and Rule 32.1. The

proposed amendments clarify and simplify the procedures in existing Rule 40, which have caused

confusion.

Rule 42 (Criminal Contempt) would be amended to provide explicit procedures

governing the appointment of an attorney to prosecute a contempt. It is also amended to
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recognize the authority of a magistrate judge to summarily punish a person who commits

criminal contempt,, consistent with recent statutory changes.

Rule 46 (Release from Custody) would be amended to delete the requirement that the

government file bi-weekly reports with the court concerning the status of any defendant in

pretrial detention as unnecessary in light of the Speedy Trial Act.

Rule 49 (Serving and Filing Papers) would be amended to permit a court to issue a

notice of an order on any post-arraignment motion by electronic means.

Rule 52 (Harmless and Plain Error) would eliminate the ambiguity in the existing rule

that refers in the disjunctive to "plain error or defect." As noted in United States v. Young, 470

U.S. 1, 15 n.12 (1985), the disjunctive is misleading. The words "or defect" would be deleted

under the proposed amendments.

The definitions contained in Rule 54 (Application and Exception) would be transferred

to Rule 1 under the proposed amendments,

Rule 59 (Effective Date) would be abrogated as no longer necessary.

The Committee concurred with the advisory committee's recommendations. The

proposed "style" revision of the Federal Rules of Criminal Procedure is in Appendix D together

with an excerpt from the advisory committee report.

Recommendation: That the Judicial-Conference approve the proposed
amendments to Criminal Rules 1 through 60 and transmit these changes to the
Supreme Court for its consideration withf the recommendation that they be
adopted by the Court and transmitted to Congress in accordance with the law.

Proposed "Substantive" Amendments

For several years the advisory committee has been working on separate "substantive"

amendments to Rules 5, 5.1, 10, 12.2, 26, 30, 35, and 43 and new Rule 12.4. The proposed
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amendments were published separately from the restylized rules to ensure that each set was

separately considered.

Video-Teleconferencing Proposal

The proposed amendments to Rule 5 (Initial Appearance), Rule 10 (Arraignment), and

Rule 43 (Defendant's Presence) would explicitly provide a judge with the discretion to conduct

initial appearance and arraignment proceedings by video teleconferencing (in lieu of the

defendant's physical presence) upon the defendant's consent. For nearly a decade, the advisory

committee has been urged by judges, particularly judges in large geographic districts, to amend

the rules and specifically authorize video teleconferencing of these preliminary proceedings. The

proposed amendments generated substantial favorable and negative comment from the bench and

bar.

The proposals published for comment in August 2000 included an alternative version that

would have authorized a court to conduct these pretrial proceedings by video teleconferencing

without the defendant's consent. Although this proposal drew considerable support, especially

from the Department of Justice, the advisory committee determined to proceed only with the

more limited version that requires the defendant's consent. The advisory committee believed

that requiring the defendant's consent and the approval of the judge as preconditions to the use of

the video-teleconference procedure substantially satisfied the concerns raised against the

proposed amendments.

Some federal district courts take the position that the defendant can now waive the right

to be present at a preliminary proceeding, despite the existing provisions of Rule 5, Rule 10, or

Rule 43. Other courts question whether the defendant can waive this right. The committee

Rules-Page 25



believed that making it clear in the rules that this procedure is authorized will facilitate its use in

appropriate cases by eliminating any reluctance engendered by the potential of a legal challenge.

Background of Video-Teleconferencing Proposal

The Ninth Circuit Court of Appeals in Valenzuela-Gonzales v. United States, 915 F.2d

1276 (9f Cir. 1990), held that Rule 10 does not allow video teleconferencing of an arraignment

over the defendant's objections. Since then, the advisory committee received requests to

consider amending the rules to permit video teleconferencing of initial appearances and

arraignments. Proposed amendments authorizing the procedure in an arraignment with the

defendant's consent were published for comment in 1993. At the request of the Committee on

Defender Services, however, the advisory committee withdrew the proposal pending completion

of a pilot video-teleconferencing project funded by the United States Marshals Service. This

pilot project eventually collapsed when the public defender in one of the two courts chosen to

participate in the project declined to consent to such a procedure.

Since 1993, several developments have prompted the advisory committee to move

forward with the proposed video-teleconferencing amendments. First, the advisory committee

continued to receive a steady stream of requests from judges to amend the rules to authorize

video teleconferencing. Second, the Judicial Conference has adopted a general policy of

promoting video teleconferencing and reiterated its endorsement of this general policy on several

occasions. Third, legislation authorizing the procedure has been introduced in Congress.

Finally, the quality of video transmission continues to steadily improve. Today's equipment is

markedly superior to equipment used only a few years ago.
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Repeated Requests from Judges to Amend the Rules to Authorize Video

Teleconferencing

The ever-growing criminal caseload continues to place immense pressures'on judges,

particularly on judges stationed in "border states" where the volume of criminal cases has

exploded. Some of these judges routinely walk into courtrooms packed with 50 to 100 prisoners

waiting for summary pretrial proceedings. Many of these prisoners have been on buses during

the previous night traveling to the courthouse. The judges working in these conditions have

understandable concerns for the security of everyone in the courtrooms. Video teleconferencing

of these proceedings not only alleviates some of the security problems, but it also offers a-

technology that may enhance a judge's flexibility in scheduling proceedings and reduce down-

time spent in physically presenting the defendant before the judge.

* Judicial Conference Actions Promoting Use of Video-Teleconferencing Technologies

The 1997 Long Range Plan for Automation in the Federal Judiciary, approved by the

Judicial Conference in 1997 (JCUS-MAR 97, p. 10), encourages courts to "use video

telecommunications technologies to facilitate more efficient training, conferencing,

administration, and judicial proceedings." The report observes that "when used for courtroom

proceedings, video telecommunications technologies may possibly speed the resolution of cases,

reduce the cost of litigation, and, for pretrial hearings, reduce security costs and risks by allowing

prisoners to participate directly from prison." The June 2000 report of the Committee on Court

Administration and Case Management to the Judicial Conference is in accord, noting that

"various pretrial, civil and criminal proceedings, sentencings, settlement conferences, witness

appearances in trials, arraignments, bankruptcy hearings, and appellate oral arguments are among

the types of judicial proceedings in which this technology has proven beneficial where
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compelling geographic and logistical conditions exist." Further support for the use of video-

conferencing technologies is found in the Director's February 2000 report on Optimal Utilization

of Judicial Resources sent to Congress on behalf of the judiciary, which concludes-that the

procedure is cost effective: "In June 1998, an assessment was completed of the applicability of

video evidence presentation, videoconferencing, and other technologies. The study confirmed

earlier views that technology in the courtroom can facilitate case management and decision

making, reduce trial-time and litigation costs, and improve the quality of evidence presentation,

fact-finding, jury attentiveness, and understanding, and access to court proceedings."

Today, well over 100 federal court sites are equipped with video-teleconferencing

capability. Additional sites continue to be fitted with the new technology. The equipment is'

used in a wide variety of proceedings, including prisoner proceedings, settlement conferences,

and bankruptcy hearings.

* Congressional Interest in Greater Use of Video-Teleconferencing Technologies

On April 26, 2001, Senator Strom Thurmond (R-SC) introduced S. 791 (107" Congress),

which would directly amend the Criminal Rules to authorize a court to conduct video}

teleconferencing of initial appearance and arraignment proceedings without the defendant's

consent, and of sentencing proceedings under certain restrictive circumstances. Senator

Thurmond remarked that the bill would "promote a safer and more efficient federal court

system." He went on to say that video teleconferencing "allows proceedings to operate more

efficiently and at lower costs, while maintaining many of the benefits of communicating in

person." The bill reflects a recurring congressional theme urging the federal judiciary to fully use

technology.
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* Quality of Video Transmission

The quality of the transmission from early video-teleconferencing equipment proved

unsatisfactory, often with grainy pictures and awkward delays between aural and facial

movements. State-of-the-art technology has eliminated much of the deficiencies. Picture quality

can be excellent with only the briefest delay detected between sound and movement.

* Justification of Proposal

The advisory committee carefully reviewed the advantages and drawbacks of the video-

teleconferencing proposal. It concluded that the proposed amendments should be adopted

because they promote security, efficiency, and convenience for the court, defendant, and counsel.

The specific reasons include the following:

(1) These summary proceedings by video teleconference can only take place with the
defendant's consent, which the committee believes avoids most, if not all, the problems
opponents raise.

(2) Conducting pretrial proceedings by video teleconferencing reduces security risks in the
courtroom, where adequate law enforcement officers are sometimes unavailable to police
large groups of transported defendants. It also eliminates security risks not only to the
law enforcement officers but also to the defendants during transit to the courthouse.

(3) Judges continue to request that the rules be amended to provide them with discretion to
conduct proceedings by video teleconference in appropriate cases. Particularly in high-
volume criminal-case jurisdictions, video teleconferencing would provide a court with
added flexibility to control its calendar, provide a more efficient process, and save judges'
time.

(4) The ability to conduct an initial appearance by video teleconference may eliminate delays
of up to 48 hours and expedite a defendant's release in some large geographic districts
(e.g., Eastern District of Washington, Vermont) where the single judge would otherwise,
have to travel hundreds of miles to conduct the proceeding.

(5) Holding facilities in some jurisdictions are far from the courthouse, imposing significant
travel inconvenience on defendants who may be transported early in the morning with a
large group of other defendants, compelled to stay at the courthouse until all proceedings
are completed, and returned to the holding facility at the end of the day. Video
teleconferencing eliminates the need for these travel days with all their attendant
problems.
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(6) Video teleconferencing is already being conducted with the defendant's consent in many
state and some federal court jurisdictions. In many cases, the proceeding is viewed by the
defendant as purely administrative with no adjudication and little need for a personal
appearance. Judges who have conducted these summary proceedings by video,
teleconferences recommend them and tell the committee that they have been well
received by counsel.;

(7) Finally, counsel is not appointed in some jurisdictions until after an initial appearance
proceeding. In these cases counsel need not travel to the holding facility where the
defendant is appearing for an initial appearance by video teleconference.

The advisory committee is sensitive to the concerns that video teleconferencing may

represent an erosion of an important element of the judicial process. A defendant may not fully

appreciate the importance of the preliminary proceeding if conducted by video teleconferencing,

particularly if the setting is one bearing little resemblance to a courtroom. In addition, although

the quality of a- court's equipment may be excellent, the equipment at the holding facility may be

substandard. The resulting flawed video transmission may reflect poorly on the pretrial

proceeding creating a perception that the proceeding is not important. Beyond raising these

potential perceptions, the committee was concerned about the voluntariness of a defendant's

consent when made outside the judge's presence in the holding facility. On balance, however,

the advisory committee concluded that vesting discretion in the judge to either allow or decline to

allow video teleconferencing establishes a strong safeguard that obviates many of these concerns.

A judge has complete control over the setting, may inquire into the voluntariness of the consent,

and may stop video teleconferencing if the transmission quality is unsatisfactory.

The advisory committee also carefully considered continuing concerns expressed by the

Committee on Defender Services. The advisory committee recognized that there might be some

cost shifting from the Marshals Service'-s appropriation to the judiciary's Defender Services

appropriation if defense 'counsel travels to the holding facility to stand with the defendant at the
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video teleconferencing. The advisory committee concluded that the cost shifting, if any, was

justified for several reasons. First, counsel is not appointed prior to nor is present, at many initial

appearance proceedings, so that the federal public defenders' budget is not affected in these

cases. Second, it is unknown how often defense counsel would travel to the holding facility,

rather than appear at the courthouse, for the video teleconferencing. Based on the favorable

reaction of judges and counsel who have used video teleconferencing for these summary

proceedings, the committee believes that as the bar becomes more accustomed to video

teleconferencing counsel will become more confident in the integrity of the procedure, and they

will increasingly attend the proceedings at the courthouse, if more convenient. In some

instances, counsel's office is located closer to the holding facility than the courthouse, and

counsel prefers traveling to the holding facility rather than to the courthouse. Finally, although

the individual Marshals' and judiciary's budget accounts may be affected differently, the overall

cost to-the government as a whole will likely be reduced by using video teleconferencing rather

than incurring the significant costs in transporting defendants.

In its study of various state-courts'- experiences with video teleconferencing of pretrial

proceedings, the advisory committee found that state public defenders use the court's video

teleconferencing equipment to interview clients in prison. In a state-sponsored comprehensive

study of California video conferencing in arraignment proceedings, public defenders praised the

system for saving significant travel expenses and time spent on travel to meet and confer with

their clients. As video teleconferencing becomes more widespread, any additional cost incurred

by public defenders to travel to a prison to attend a pretrial proceeding transmitted by video may

be offset by savings later derived from attorney-client interviews conducted using the same
K~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~

>' equipment.
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The Committee on Defender Services' other concerns-lost opportunities that might

facilitate early plea negotiations, potential defendant misperceptions about the neutrality of the

judicial proceeding, and fears about dehumanizing the process-were issues constantly in the

forefront of the advisory committee's deliberations. The Committee Note contains an extended

discussion that is intended to alert courts to these concerns and suggests steps to allay them. In

the end, the advisory committee believed that ultimately all these concerns must'be weighed by

the defendant and counsel, and if the benefits of video teleconferencing are found wanting, no

consent should be given.

In summary, most judges probably will not elect to conduct initial appearances and

arraignments by video teleconference because the holding facilities, counsel, and prosecutor are

all located near the courthouse. But some districts- must operate under the inconvenience of

having the prisoner (and sometimes counsel) located some distance from the courthouse and the (

judge. These amendments recognize that courts operate under widely differing circumstances

and are designed to give courts the flexibility to conduct these summary proceedings by video

teleconference where that procedure is needed-so long as the defendant consents. The advisory

committee believes that the unqualified right of a defendant to insist that the initial appearance or

arraignment proceeding be held in open court substantially satisfies the concerns raised against.

the proposed amendments. The committee also believes that many of the objections will

dissolve after the court and counsel have gained experience in using video teleconference for

these summary proceedings. The committee heard from judges in 10 judicial districts who have

conducted these summary proceedings by video teleconference with the parties' consent. These

judges gave positive reports about their experiences with this procedure and urged us to adopt the

amendments to remove any doubt about the legality of their actions. The comments of these
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judges who had actually worked with this procedure strongly reinforced the advisory committee's

conclusion that these amendments should be adopted to give courts the flexibility to use this,

procedure.

Remaining "Substantive" Amendments

Rule 5.1 (Preliminary Hearing) would be amended to authorize a magistrate judge to

continue a preliminary examination over the defendant's objection. The proposed amendment is

inconsistent with a parallel statutory provision authorizing only a district judge to continue the

hearing if a defendant objects to a magistrate judge doing so. An earlier proposal to seek

amendment of the legislation before amending the rule was rejected by the Judicial Conference at

its March 1998 meeting. (JCUS-MAR 98, p. 24) The Conference instructed this Committee to

move forward with the rule change, which is now under consideration. If approved, it is

anticipated that notice will be sent to appropriate congressional offices alerting them of the

inconsistency between rule and statute so that conforming legislation may be enacted.

Rule 12.2 (Notice of an Insanity Defense; Mental Examination) would be amended to:

(1) clarify that a court may order submission to a mental examination by a defendant who has

indicated an intention to raise a defense of mental condition bearing on the issue of guilt; (2)

require a defendant to give notice of an intent to present expert evidence of the defendant's

mental condition during a capital-sentencing proceeding; (3) authorize a court to order a mental

examination of a defendant who has given notice of an intent to present evidence of mental

condition during a capital-sentencing proceeding; (4) set out the time provisions for disclosing

results and reports of the defendant's expert examination; and (5) exclude any expert evidence

from the defendant on mental condition during the punishment phase of a capital case for failing

X> to comply with the rule's notice and examination requirements.
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New Rule 12.4 (Disclosure Statement) would require a nongovernmental corporate

party to disclose any parent corporation. It closely tracks the financial disclosure provisions

proposed in similar amendments to the Appellate and Civil Rules. But the proposed amendment

would also require the government to disclose, to the extent it can be obtained through due

diligence, the identity of any organizational victim. The disclosure of a victim's financial

statement could affect a judge's recusal decision if restitution is ordered.

Rule 26 (Taking Testimony) would be amended to allow the court to use remote "two-

way" transmission of live testimony under "exceptional circumstances" when a witness is

otherwise unavailable within the-meaning of Evidence Rule 804(a)(4)-(5). The proposed

amendment tracks'an analogous amendment to Civil Rule 43, but is more restricted consistent

with Confrontation-Clause considerations.

Rule 30 (Jury Instructions) would be amended to permit a court to request a party to )
submit its requested jury instructions before trial, consistent with the prevailing practice in many

districts. The Committee Note makes clear that the amendment does not preclude the practice of

permitting the parties to supplement their requested instructions during the trial.

The proposed amendment of Rule 35 (Correcting or Reducing a Sentence) clarifies

circumstances when a sentence can be reduced to account for the defendant's substantial

assistance in providing information helpful to the government in prosecuting another person

when the information was known but not fully appreciated nor acted on within the prescribed

time.

The Committee concurred with the advisory committee's recommendations. The

proposed amendments to the Federal Rules of Criminal Procedure are in Appendix E together

with an excerpt from the advisory committee report.
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Recommendation: That the Judicial Conference approve the separately proposed
"substantive" amendments to Criminal Rules 5, 5.1, 10, 12.2, 26, 30, 35, and 43
and new Rule 12.4 and transmit these changes to the Supreme Court for its
consideration with the recommendation that they be adopted by the Court and
transmitted to Congress in accordance with the law.

Combining "Style" and "Substantive" Amendments in a Single Transmission

The comprehensive "style" revision and the proposed "substantive" amendments of the

Criminal Rules were published separately to ensure that each set of proposals received

individualized attention. The bifurcated review process has worked well. Many comments were

received on the "substantive" amendments, resulting in significant changes to several rules and

the withdrawal of several others. Maintaining two separate rules packages has served its

purposes, and the Committee now recommends that the Judicial Conference combine the two

sets of rules proposals into a single package for the Supreme Court's consideration.

Recommendation: That the Judicial Conference substitute the separately
proposed "substantive" amendments to Criminal Rules 5, 5.1, 10, 12.2, 26, 30, 35,
and 43 and new Rule 12.4 for the corresponding amendments contained in the
comprehensive "style" revision of the Criminal Rules, and transmit these changes
along with the remaining amendments in the "style" revision as a single set of
proposals to the Supreme Court for its consideration with the recommendation
that they be adopted by the Court and transmitted to Congress in accordance with
the law.

Rules Approved for Publication and Comment

The advisory committee proposed amendments to Rule 35 with a recommendation that

they be published for comment.

Rule 35 (Correcting or Reducing a Sentence) would be amended to define

"sentencing," for purposes of the rule, to mean the "entry of judgment." The amendment would

clarify an existing ambiguity about when certain time deadlines based on the meaning of

sentencing" begin to start. The advisory committee discovered the ambiguity in the existing
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rule only after publication of the "style" revision. The advisory committee concluded that public

comment on the proposed amendment would be helpful.

The Committee approved the advisory committee's recommendation to circulatelthe

proposed rule amendments to the bench and bar for comment.

Informational Item - Proposed Amendments Governing "Habeas Corpus Rules"'.

The advisory committee decided to defer taking action on the proposed amendments to

rules governing § 2254 and § 2255 proceedings, which had been published for public comment

in August 2000 to conform the rules with the Antiterrorism and Effective Death Penalty Act and

recent Criminal Rules, amendments. The advisory committee plans to "restyle" the rules

consistent with the comprehensive "style" revision of the Criminal Rules and consider several

new changes to the rules suggested by the public comments.

FEDERAL RULES OF EVIDENCE

Rules Approved for Publication and Comment

The Advisory Committee on Evidence Rules proposed amendments to Rule 608(b) and

Rule 804(b)(3) with a recommendation that they be published for comment.

The limitation on using extrinsic evidence contained in Rule 608(b) (Evidence of

Character and Conduct of Witness) is clarified and narrowed under the proposed amendment

to apply only to cases in which the proponent's sole purpose is to impeach the witness's character

for "veracity." The existing rule prohibits extrinsic evidence to impeach a witness's

"credibility," which has been construed broadly by some courts, resulting in conflicting case law.

By limiting the application of the rule to proof of a witness's character for truthfulness, the

proposed amendment clearly permits the admissibility of extrinsic evidence offered for other

grounds of impeachment.
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Rule 804(b)(3) (Statement against interest) would be amended to provide uniform

treatment of hearsay statements offered as declarations against interest. The rule's requirement

to present corroborating circumstances indicating the trustworthiness of any statement exposing

the declarant to criminal liability that exculpates the accused would be extended to apply to a

statement that incriminates the accused.

The Committee approved the advisory committee's recommendation to circulate the

proposed rule amendments to the bench and bar for comment.

RULES GOVERNING ATTORNEY CONDUCT

The Committee's Subcommittee on Rules Governing Attorney Conduct continues to

monitor discussions among Congress, state court representatives, the American Bar Association,

and the Department of Justice on the subject. The Committee has deferred further action,

pending the outcome of these discussions.

PRIVACY AND ACCESS TO ELECTRONIC CASE FILES

The Committee reviewed the "Report of the Judicial Conference Committee on Court

Administration and Case Management's Subcommittee on Privacy and Public Access to

Electronic Case Files." The Committee recognized the need to take swift action and is in general

agreement with the report's conclusions.

MODEL LOCAL RULES GOVERNING ELECTRONIC CASE FILING

The Committee also reviewed Model Local Rules Governing Electronic Case Filing

proposed by the Committee on Court Administration and Case Management. The Committee

worked with the Court Administration Committee in developing the model local rules. The

Committee generally endorses them.
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MODEL LOCAL RULES PROJECT

The Committee received a brief report on the progress of the local rules project, which

involves a comprehensive review of all local rules in the federal courts. The project is in its final

stages. An extensive report on the results of the project is expected to be given at the,

Committee's winter meeting.

LONG-RANGE PLANNING

The Committee considered an agenda item on long-range planning, which seeks input on

ways to measure the quality of justice. The Committee agrees that measuring the quality of

justice is an important issue that deserves the judiciary's attention.

REPORT TO THE CHIEF JUSTICE

In accordance with the standing request of the Chief Justice, a summary of issues

concerning select proposed amendments generating controversy is set forth in Appendix F.

Respectfully submitted,.

Anthony.J. Scirica
Chair

David M. Bernick Gene W. Lafitte
Michael Boudin Patrick F. McCartan
Frank W. Bullock, Jr. J. Garvin Murtha
Charles J. Cooper A. Wall'ace Tashima
Sidney A. Fitzwater Charles Talley Wells
Mary Kay Kane
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Appendix A - Proposed Amendments to the Federal Rules of Appellate Procedure and
Form 6

Appendix B - Proposed Amendments to the Federal Rules of Bankruptcy Procedure and
Official Forms 1 and 15

Appendix C - Proposed Amendments to the Federal Rules of Civil Procedure and
Supplemental Rules for Certain Admiralty and Maritime Claims

Appendix D - Proposed Comprehensive "Style" Revision of the Federal Rules of
Criminal Procedure

Appendix E - Proposed "Substantive" Amendments to the Federal Rules of Criminal
Procedure

Appendix F - Report to the Chief Justice on Proposed Rules Amendments Generating
Controversy
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COMMITTEE ON RULES OF PRACTICE AND PROCEDURE
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JUDICIALCONFERENCE OFTHE UNITED STATES Rules
WASHINGTON, D.C. 20544 September 2001

ANTHONY J. SCIRICA CHAIRS OF ADVISORY COMMITTEES
CHAIR

WILL L. GARWOOD
PETER G. McCABE APPELLATE RULES

SECRETARY
A. THOMAS SMALL

BANKRUPTCY RULES

DAVID F. LEVI
CIVIL RULES

W. EUGENE DAVIS
CRIMINALRULES

MEMORANDUM MILTON 1. SHADUR
EVIDENCE RULES

DATE: May 11, 2001

TO: Judge Anthony J. Scirica, Chair
Standing Committee on Rules of Practice and Procedure

FROM: Judge Will Garwood, Chair
Advisory Committee on Appellate Rules

RE: Report of Advisory Committee on Appellate Rules

I. Introduction

The Advisory Committee on Appellate Rules met on April 1 1,
2001, in New Orleans, Louisiana. At that meeting, the Advisory
Committee approved a number of proposed amendments that had
been published for comment, declined to approve one such proposed
amendment, removed four items from the Committee's study agenda,
and discussed but took no action on several other items. Following
the April 11 meeting, the Committee took two minor actions by mail
ballot; those two actions are identified below.

Detailed information about the Committee's activities can be
found in the minutes of the April 11 meeting and in the Committee's
docket, both of which are attached to this report.
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Report of Advisory Committee on Appellate Rules
Page 2

II. Action Items

Several proposed amendments to the Federal Rules of
' 1F' :'Appellate Procedure ("FRAP")-as well as several complementary

proposed amendments to the Federal Rules of Civil Procedure
'("FRCP") - were published for comment in August 2000. The
'Committee received 20 written comments; no commentator asked to
testify in person about the proposed amendments. The Committee
approved all but one of the proposed amendments for submission to
the Standing Committee. Modifications were made to many of the
proposed amendments and Committee Notes, but, in the Committee's
view, none of those modifications is so 'substantial as to require
republication.
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PROPOSED AMENDMENTS TO THE FEDERAL
RULES OF APPELLATE PROCEDURE*

Rule 1. Scope of Rules; Title

2 (b) Ruls De Not Affect jurisdictio. Ths ues do .not

3 eAtnlld Uo limit the jlurdt of the 1 urts of appals.

4 [Abrogated]

5

Committee Note

Subdivision (b). Two recent enactments make it likely that, in
the future,' one or more of the Federal Rules of Appellate Procedure
("FRAP") will extend or limit thejurisdiction ofthe courts of appeals.
In 1990, Congress amended the Rules Enabling Act to give the
Supreme Court authority to use the federal rules of practice and
procedure to define when a ruling of a district court is final for
purposes of 28 U.S.C. § 1291. See 28 U.S.C. § 2072(c). In 1992,
Congress amended 28 U.S.C. § 1292 to give the Supreme Court
authority to use the federal rules of practice and procedure to provide
for appeals of interlocutory decisions that are not already authorized
by 28 U.S.C. § 1292. See 28 U.S.C. § 1292(e). Both § 1291 and

*New material is underlined; matter to be omitted is lined through.
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2 FEDERAL RULES OF APPELLATE PROCEDURE

§ 1292 are unquestionably jurisdictional statutes, and thus, as soon as
FRAP is amended to define finality for purposes of the former or to
authorize interlocutory appeals not provided for by the latter, FRAP
will "extend or limit the jurisdiction of the courts of appeals," and
subdivision (b) will become obsolete. ! For that reason, subdivision (b)
has been abrogated.

1. Recommendation

The Committee proposes to abrogate Rule 1 (b), which provides
that the rules of appellate procedure "do not extend or limit the
jurisdiction of the courts of appeals." Rule 1(b) has been rendered
obsolete by recent Congressional enactments that give the Supreme
Court authority to use the federal rules of practice and procedure to
define when a decision of a district court is final for purposes of 28
U.S.C. § 1291 and to provide for appeals of interlocutory orders that
are not already authorized by 28 TJ.S.C. § 1292.

2. Changes Made After Publication and Comments

No changes were made to the text of the proposed amendmenth
or to the Committee Note.,

3. Summary of PublicpComments

The Public Citizen Litigation Group (00-AP-005) opposes the
amendment. The Group argues that Rule 1(b) "is an appropriate
reminder that the Rules are not intended to create, expand, or reduce
thejurisdiction ofthe federal courts." As to the Committee's concern
about §§ 1292(e) and 2072(c), the.Group argues that rules enacted
under § 2072(c) would not truly "extend" the jurisdiction of the
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FEDERAL RULES OF APPELLATE PROCEDURE 3

federal courts, and, in any event, that Rule 1 (b) should not be repealed
"based on what the Rules Committee and ultimately the Supreme
Court mightido in the future." The Group argues that, if and when
the Committee and the Supreme Court act under § 1292(e), they can
simultaneously amend Rule 1 (b). Finally, the Group suggests that, if
the Committee is intent on acting at this time, it should not abrogate
Rule 1(b), but instead add the following at the end of the rule:
"except as authorized by an Act of Congress permitting the
promulgation of rules affecting the jurisdiction of the courts of
appeals."

Judge Frank H. Easterbrook(7th Cir.) (00-AP-012) supports
the proposal, because Rule l(b) "has never been true, given Rule 4
(and a few others)."

The Appellate Practice Committee of the Commercial and
Federal Litigation Section ofthe New York State Bar Association
(00-AP-0 17) does not oppose the proposal, but warns that it would
have serious reservations about any future attempt by any of the rules
committees "to weaken the final-decision rule or to enlarge the
categories in which interlocutory appeals now are allowed."

The National Association of Criminal Defense Lawyers (00-
AP-019) regards the proposed abrogation of Rule 1(b) as
"undesirable, because of the probability of unintended consequences
in other areas." It suggests that, instead of abrogating Rule l(b), the
Advisory Committee should insert the phrase "Except as expressly
authorized by statute" at the beginning of the rule.

The Association's particular concern is the alleged conflict
between Rule 4(b)(1)(B) - which permits the government to file an
appeal in a criminal case within 30 days after entry of the order being
appealed - and 18 U.S.C. § 3731-which requires the government

Rules App. A-S



4 FEDERAL RULES OF APPELLATE PROCEDURE

to file an appeal in a criminal case within 30 days after the challenged
order "has been rendered." Because "rendered" means "announced"
rather than i"entered,"' and because § 3731 is jurisdictional,
Rule 4(b)(1)(B) is "presently invalid" as it extends the jurisdiction of
the courts ofappeals. he Association is concerned that "[r]epeal of
Rule 1(b) could be interpreted to mean that the Conference thinks
Rule 4(b)'s timing ilanguage now extends thejurisdiction-ofthe court
of appeals., " 

The Advisory Committee on Procedures for the D.C. Circuit
(00-AP-020) supports the proposal.

Rule 4.1 Appeal asiof Right' When Taken'-

1 (a) Appeal in a Civil Case.

2 ' (1) Time for Filing a Notice of Appeal.

3 (A) In a civil case, except as provided in Rules

4 4(a)(1)(B) 4(a)(4), and 4(c), the notice of

5 appeal required by Rule 3 must be filed with

6 the district clerk within 30 days after the

7 judgment or order appealed from is entered.

8 (B) When the United States or its officer or

9 agency is a party, the notice of appeal may be
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FEDERAL RULES OF APPELLATE PROCEDURE 5

10 filed by any party within 60 days after the

11 judgment or order appealed from is entered.

12 ( An appeal from an order granting or denying

13 an application for a writ of error coram nobis

14 is an appeal in a civil case for purposes of

15 Rule 4(a).

16

Committee Note

Subdivision (a)(1)(C). The federal courts of appeals have
reached conflicting conclusions about whether an appeal from an
order granting or denying an application for a writ of error coram
nobis is governed by the time limitations of Rule 4(a) (which apply in
civil cases) or by the time limitations of Rule 4(b) (which apply in
criminal cases). Compare United States v. Craig, 907 F.2d 653, 655-
57, amended 919 F.2d 57 (7th Cir. 1990); United States v'. Cooper,
876 F.2d 1192, 1193-94 (5th Cir. 1989); and United States v. Keogh,
391 F.2d 138, 140 (2d Cir. 1968) (applying the time limitations of
Rule 4(a)); with Yasui v. United States, 772 F.2d 1496, 1498-99 (9th
Cir. 1985); and UnitedStates v. Mills, 430 F.2d 526, 527-28 (8th Cir.
1970) (applying the time limitations of Rule 4(b)). A new part (C) has
been added to Rule 4(a)(1) to resolve this conflict by providing that
the time limitations of Rule 4(a) will apply.

Subsequent to the enactment of Fed. R. Civ. P. 60(b) and 28
U.S.C. § 2255, the Supreme Court has recognized the continued
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6, FEDERAL RULES OF APPELLATE PROCEDURE

availability of a writ- of error coram nobis in at least one narrow
circumstance. In 1954, the Court permitted a litigant who had been
convicted of acrime, served his full sentence, and been released from
prison, but who was continuing to suffer a legal disability on account
of the conviction, to seek a writ of error.coram nobis to set aside the
conviction. United States v. Morgan, 346 U.S. 502 (1954). As the
Court recognized,, in the Morgan situation an application for a writ of
error coram nobis "is of the same general character as [a motion]
under 28 &US.C. § 2255.7 J at 506 n.4. Thus, it seems appropriate
that the time limitations of Rule 4(a), which apply when a district
court grants or denies relief under 28,U.S.C.l § 2255, should also
apply when a district court grants or denies a writ of error coram
nobis. In addition, the strong public interest in the speedy resolution
of criminal appeals that is reflected in the shortened deadlines of
Rule 4(b) is not present in the Morgan situation, as the party seeking
the writ of error coram nobis has already served his or her full
sentence. , I

,Notwithstanding Morgan, it is! not clear whether the Supreme
Court continues to believe tha~t the writi ,ofoerror coram nobis is
availableiin federal court. In civil cases, ,thesWrit has been expressly
abolished by FedR.tu Ciy. P. 60b). In prininal cases, the Supreme
Court has recently stated thatit has become W" difficult to conceive of
a situations" in which the writ "'Would be necesary or appropriate."'
Carlisle v. UnitedStates, 517 U 416, 429 (i996) (quoting United
Statesv.JSimith,,3-3,1 U.S. 469,'475 n.4 (1947)). Thp amendment to
Rule, 4(a)(1) is not intended to express any view on this issue; rather,
it is merqly meant to specify time limitationsbfor appeals.

ly, meant to sp, l ii p

Rule 4(a)(1)(C) applies only to motionsrthat are in substance,
and not merely in form, applications for writs of error coram nobis.
Litigantsimay bring and label as applications for a wxit of error coram
nobis what are in reality motions for a new tial under Fed. R. Crim.
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FEDERAL RULES OF APPELLATE PROCEDURE 7

P. 33 or motions for correction or reduction of a sentence under Fed.
R. Crim. P. 35. In such cases, the time limitations of Rule 4(b), and
not those of Rule 4(a), should be enforced.

1. Recommendation

The Committee proposes to add a new Rule 4(a)(1)(C) to
provide that an appeal from an order granting or denying an
application for a writ of error coram nobis is governed by the time
limitations of Rule 4(a)l(which apply in civil cases) and not by the time
limitations of Rule 4(b) (which apply in criminal cases).

2. Changes Made After Publication and Comments

No changes were made to the text of the proposed amendment
or to the Committee Note.

3. Summary of Public Comments

The Public Citizen Litigation Group (00-AP-005) supports the
proposal.

Judge Frank H. Easterbrook (7th Cir.) (00-AP-0 12) objects
that "tt]his new text ... is not parallel to subsections (A) and (B) of
Rule 4(a)(1)." He recommends eliminating subsection (C) and instead
amending the first sentence of Rule 4(a)(1) to begin "In a civil case
(including coram nobis) . . . ." More broadly, Judge Easterbrook
objects to amending Rule 4 to specifically address coram nobis cases:
"Why deal separately with a single kind of motion - and an abolished
one at that! . . . Rule 4(a) is limited to civil cases; but Rule 60(b)
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8 FEDERAL RULES OF APPELLATE PROCEDURE-

abolishes coram nobis in civil cases. The Committee Note tries to deal
with this incongruity, but unsuccessfully.".

Finally, Judge Easterbrook believes that, if the coram nobis
problem is to be addressed, it should be addressed aspart of a general
rule that classifies the many "post-judgment motions in criminal cases
that might, or might not, be deemed 'civil' and thus afforded 30 days
for appeal." He suggests adding to FRAP either a general rule for
classifying motions made in criminal cases -- e.g., "an order formally
in a criminal case is treated as civil for purposes of this rule unless it
is a sentence of imprisonment or a criminalfine" - or a rule that lists
various motions and classifies them as either civil oracrimihal. Judge
Easterbrook says thatthe~ Seyenth Cuit has had "no, ltrouble
classifying coram nobis as civil, but lots of trouble" with other
motions, such asiforfeiture and postjudgment motions for return of
property.

The National Association of Criminal Defense Lawyers (00-
AP-019) supports the proposal.

.

The Advisory Committee on Procedures for the D.C. Circuit
(00-AP-020) supports the proposal.

Rule 4. Appeal as of Right -When Taken

(a) Appeal in a, Civil Case.

2 * * * * *

3 (5) Motion for Extension of Time.

Rules App. A-10



FEDERAL RULES OF APPELLATE PROCEDURE 9

4 (A) The district court may extend thetime to file

5 a notice of appeal if:

6 (i) a party so moves no later than 30 days

7 after the time prescribed by this Rule

8 4(a) expires; and

9 (ii) regardless of whether its motion is filed

10 before or during the 30,days after the

11 time prescribed by this Rule 4(a)

12 Mexires. that party shows excusable

13 neglect or good cause.

14

Committee Note,

Subdivision (a)(5)(A)(ii). Rule 4(a)(5)(A) permits the district
court to extend the time to file a notice of appeal if two conditions are
met., First, the party seeking the extension must file its motion no later
than 30 days after the expiration of the time originally prescribed by
Rule 4(a). Second, the party seeking the extension must show either
excusable neglect or good cause. The text of Rule 4(a)(5)(A) does
not distinguish between motions filed prior to the expiration of the
original deadline and those filed after the expiration of the original
deadline. Regardless of whether the motion is filed before or during
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the 30 days after the original deadline expires, the district court may
grant an extension if a party shows either excusable neglect or good
cause. ! '

Despite the text of Rule 4(a)(5)(A), most of the courts of appeals
have held that the good cause standard applies only to motions
brought prior to the, expiration of the original deadline and that the
excusable neglect standard applies only to motions brought during the
30 days following the expiration pf the original deadline. See
Pontarelli v. Stone, 930 F.2d 104,'109-10 (lst Cir. 1991) (collecting
cas~es'from the Second,Fift, Sixth, Seventh, Eighth, Ninth, and
Eleventh Circuits). These courts have relied heavily upon the
Advisory"Committee Note to the 11979 amendment to Rule 4(a)(5).
But the Advisory Committee Note refers to a draft of the 1979
amendment that was ultima tely rejected. The rejected draft directed
that the good cause standard apply only to motions filed prior to the
expiration ofthe original deadline. !.Rule 4(a)(5), as actually amended,
did not. See 16A CHARLES ALAN WRIGHT, ET AL., FEDERAL
PRACTICE AND PROCEDURE§r3,950.3, at 148-49 (2d ed. 1996).

The failure of the courts' of appeals to apply Rule 4(a)(5)(A) as
written has also created tension between that rule and Rule 4(b)(4).
As amended in 1998, Rule 4(b)(4)(perrnits the district court to extend
the time for filing a notice of appeal in a criminal case for an
additional 30 days upon a finding of excusable neglect or good cause.
Both Rule 4(b)(4) and the Advisory Committee Note to the 1998
amendment make it clearlthat an extension can be granted for either
excusable neglect or goodicause,regardless of whether a motion for
an extension is filed before',or during the 30 days following the
expiration of the original deadline.i'E

Rule 4(a)(5)(A)(ii)-tqlastl been) amended to correct this
misunderstanding and to bring the rule in harmony in this respect with
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Rule 4(b)(4). A motion forran extension filed prior to the expiration
of the original deadline may be granted if the movant shows either
excusable neglect or good cause. Likewise, a motion for an extension
filed during the 30 days following the expiration of the original
deadline may be granted if the movant shows either excusable neglect
or good cause.

The good cause and excusable neglect standards have "different
domains." Lorenzen v. Employees Retirement Plan, 896 F.2d 228,
232 (7th Cir. 1990). They are not interchangeable, and one is not
inclusive of the other. The excusable neglect standard applies in
situations in which there is fault; in such situations, the need for an
extension is usually occasioned by something within the control ofthe
movant. The good cause standard applies in situations in which there
is no fault - excusable or otherwise. In such situafions, the need for
an extension is usually occasioned by something that is not within the
control of the movant.

Thus, the good cause standard can apply to motions brought
during the 30 days following the expiration of the original deadline.
If, for example, the Postal Service fails to deliver a notice of appeal,
a movant might have good cause to seek a post-expiration extension.
It may be unfair to make such aimovant prove that its "neglect" was
excusable, given that the movant may not have been neglectful at all.
Similarly, the excusable neglect standard can apply to motions brought
prior to the expiration ofthe original deadline. For example, a movant
may bring a pre-expiration motiori for an extension of time when an
error committed by the movant makes it unlikely that the movant will
be able to meet the original deadline.
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1. Recommendation

The Committee proposes to, amend Rule 4(a)(5)(A)(ii) to
provide that a district court may extend the time to, file a notice of
appeal iupon timely motion of, a party if the party shows either
excusable neglect or good causes, regardless of whether the motion is
filed within the unextended appeal time or within the next 30 days.

2. Changes Made A£fter'Publication andComments

No changes were made to the text4of the proposed amendment.
The stylistic changes to the Committee Note suggested by Judge
Newman were adopted. !iIn addition, two paragraphs were added at
the end of thei CommitteeNote,,to clarnfy the difference between the
goodcause and excusable neglect standards.

3. Summary of Public Comments

The United States Postal Service (00-AP-003) agrees that Rule
4(a)(5)(A) should be amended to resolve the circuit split, but argues
that the rule should endorse the view of the majority of the courts of
appeals - i.e., that the good cause-standar& should apply to motions
brought prior to the expiration -of the original deadline and the
excusable neglect standard should apply to motions brought after the
expiration of the origimaldeadline. As the owner or leaser of large
amounts of real estate iin the U nited States, the Postal Service "is
extremely concerned, with state and federal rules and statutes that
determine when adjudications of disputes over title have become
final." The Postal Service believes 'that the Committee's proposal
makes it too easy for litigants to get permission to file untimely
notices of appeal and thus to lengthen judicial proceedings.
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The Public Citizen Litigation Group (00-AP-005) supports the
proposal, agreeing that it reinforces the current text of the rule and
promotes harmony with Rule 4(b)(4).

Judge Jon O. Newman (2d Cir.) (00-AP-008) suggests revising
the Committee Note to correct two instances in which, in Judge
Newman's view, the Committee Note implies that a motion for an
extension can be filed any time after expiration of the original
deadline, ratherthanjust within 30 days. JudgeNewman's suggested
changes are as follows:

Despite the text of Rule 4(a)(5)(A), most of the courts of
appeals have held that the good cause standard applies only to
motions brought prior to the expiration of the original deadline
and that the excusable neglect standard applies only to motions
broughtaft-ertheexpiration ofthe origina 1deadine during the 30
days following the expiration of the original deadline....

Both Rule' 4(b)(4) and the Advisory Committee Note to the
1 998 amendment make it clear that an extension can be granted
for either excusable neglect or good cause, regardless of whether
a motion for an extension is filed before or after the--time

eribed by Rule 4(b) expies during the 30 days'following the
expiration of the original deadline.

Committee on Federal Civil Procedure of the American
College of Trial Lawyers (00-AP-0 10) agrees that the position ofthe
majority of the circuits cannot be reconciled with the text of the
existing rule. However, the Committee urges that '"the Rule [be
amended] to conform to existing practice, rather than requiring
existing practice to change to conform to the amendment." The 30-
day deadline for bringing appeals is extremely important, as it provides
certainty to parties and attorneys. Few motions to extend brought
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after the deadline expires are successful, as the excusable neglect
standard is "quite strict."- To permit such motions to be granted on a
mere showing of good cause - that is, a showing of "neglect [that]
was not excusable" - would introduce uncertainty and delay into
appellate proceedings.. "The Advisory Committee',Note does not
explain, why,, if a party's, failure to act in a timely fashion is
inexcusable',,' t.he prevailingzadversary should be subject to upsetting
what would oiherwise beiafinal, nonappealable judgment. Nor ...
does the Adyisor[,y],,Committee ,explain just what ,good, cause is
intended to convey in a circumstance -in which' the party!, has
inexcusably failed to file a motion to extend within the original 30-day
period."' I

JudgeiFtaink H.' Easterbrook (7th Cir.) (00-AP-0 12) does not
obj ectf, to the substan e fffof the proposal;, but finds it awkwardly
worded. ,Judge Easterbfrok complains that the rule, as drafted, takes
the form: "Thedistrict court may extend the time if (a) a party so
moves; and (b) regardless of whether the motion is filed at time T,
then conditioni B holds.l Such'a structure,, "A and, regardless
whether,-T, then, B'' is, Judge Easterbrook ksays, non-^parallel and
hard tofollow.- He suggests thathe text of Rule 4(a)(5)(A) be left
alone and that a,.new royision be added,&either as an unnumbered
paragraph or as ane wsksection (B) (Neessitating the renumbering
of current subsections () and (C).

The Appellate Practice Committee of the Commercial and
Federal Litigation Section of the New York State BarAssociation
(00-AP-017) supports the proposal, although it regrets that'the
proposal is necessitated by the failure~of courtsto apply the'ruleias
written. ;

The Advisory Conmmittee on Procedures for the D.C. Circuit
(00-AP-020) agrees that' Rule ,4(a)(5)(A) should be amended to
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resolve the circuit split, but argues that the rule should endorse the
view of the majority of the courts of appeals - i.e., that the good
cause standard should apply to motions brought prior to the expiration
of the original deadline and the excusable neglect standard should
apply to motions brought after the expiration of the original deadline.
Failing that, the Conmmittee urges that the Committee Note be
expanded to explain the difference between the good cause and
excusable neglect standards, and to explain how the good cause
standard could apply to, "post-expiration" motions and how the
excusable neglect standard could apply to "pre-expiration" motions.

Rule 4. Appeal as of Right - When Taken

I (a) Appeal in a Civil Case.

2

3 (7) Entry Defined.

4 (A) A judgment or order is entered for purposes

5 of this Rule 4(a):

6 (EL if Federal Rule of Civil Procedure

7 58(a)(1) does not require a separate

8 document when it the judgment or

9 order is entered in coplrniance-with

10 Rules 58 and the civil docket under
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11 , / Federal Rule of Civil Procedure 79(a)^

12 or

13 . .. ii) if. Federal Rule of Civil Procedure

14 58(a)(l) requires a separate document.

15 when thejudgment or orderis entered in

16 the civil docket under Federal Rule of

17 Civil Procedure 79(a) and when the

18 earlier of these events occurs:

19 * the judgment or order is set forth

20 on a separate document, or

21 * 150 days have run from entry of

22 the judgment or order in the civil

23 docket under Federal Rule of Civil

24 Procedure 79(a).

25 (B) A failure to set forth a judgment or order on

26 a separate document when required by

27 Federal Rule of Civil Procedure 58(a)(1) does
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28 not affect the validity of an appeal from that

29 judgment or order.

30

Committee Note

Subdivision (a)(7). Several circuit splits have arisen out of
uncertainties about how Rule 4(a)(7)'s definition of when ajudgment
or, order is "entered" interacts with the requirement in Fed. R. Civ. P.
58 that, to be "effective," a judgment must be set forth on a separate
document. Rule 4(a)(7) and Fed. R. Civ. P. 58 have been amended to
resolve those splits.

1. The first circuit split addressed by the amendments to Rule
4(a)(7) and Fed. R. Civ. P. 58 concerns the extent to which orders
that dispose of post-judgment motions must be set forth on separate
documents. , Under Rule 4(a)(4)(A), the filing of certain post-
judgment motions tolls the time to appeal the underlying judgment
until the "entry" of the order disposing of the last such remaining
motion. Courts have disagreed about whether such an order must be
set forth on a separate document before it is treated as "entered."
This disagreement reflects a broader dispute among courts about
whether Rule 4(a)(7) independently imposes a separate document
requirement (a requirement that is distinct from the separate document
requirement that is imposed by the Federal Rules of Civil Procedure
("FRCP")) or whether Rule 4(a)(7) instead incorporates the separate
document requirement as it exists in the FRCP. Further complicating
the matter, courts in the former "camp" disagree among themselves
about the scope of the separate document requirement that they.
interpret Rule 4(a)(7) as, imposing, and courts in the latter "camp"
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disagree among themselves aboutthe scope ofthe separate document
requirement imposed by the FRCP.

Rule 4(a)(7) has been amended to make clear that it simply
incorporates the separate document requirement as it exists in Fed. R.
Civ. P. 58. If Fed. R. Civ. P. 58 does not require that a judgment or
order be set forth on a separate doclument, then neither does Rule
4(a)(7); the judgment or order will be, deemed entered for purposes of
Rule 4(a) when it is entered in, the civil docket. If Fed. R. Civ. P. 58
requires that ajudgment or order be set forth on a separate document,
then so1does Rule 4(a)(7); the judgment or order will not be deemed
entered for purposes of Rule 4(a),untitlit is so' set forth and entered in
the civil docket (with one important exception, described below).

In conjunction with the amendment to Rule 4(a)(7), Fed. R. Civ.
P. 58 has been amended to provide that orders disposing of the post-
judgment motions listed in new Fed. R. Civ. P. 58(a)(1) (which post-
judgment motions include, but are not limited to, the post-judgment
motions that can toll the time to appeal under Rule 4(a)(4)(A)) do not
haveto be set forth on separatebdcuments. See Fed.'R. Civ. P.
58(a)(I).Il Thus, such orders are'qentered for purposes of Rule 4(a)
when they are entered in, the civil 4ocket pursuant to Fed." R. Civ.
P. 79(a). See Rule 4(a)(7)(A)(1)lil,)[

2. The second circuit split addressed by the amendments to Rule
4(a)(7) and Fed. R. Civ. P. 58 concernisthe following question: When
ajudgment or order is required to be tset forth on a separate document
under Fed. R. qCiv. P. 58 but, isj not, does the time to appeal the
judgment for order - or the time to bing post-judgment motions,
such as amxnotion for a new',trial 4under-Fed. R. Civ. P. 59 ever
begin to run? According to levery circuit except the First Circuit, the
answer is "no." The First, Circuit alone holds that parties will be,
deemed to have waived their right to have a judgment or order
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entered on a separate document three months after the judgment or
order is entered in the civil docket. See Fiore v. Washington County
Community Mental Health Ctr., 960 F.2d 229,236 (1 st Cir. 1992) (en
banc). Other circuits have rejected this cap as contrary to the relevant
rules. See, e.g., UnitedStates v. Haynes, 158 F.3d 1327, 1331 (D.C.
Cir. 1998); Hammack v. Baroid Corp., 142 F.3d 266, 269-70 (5th
Cir. 1998); Rubin v. Schottenstein, Zox & Dunn, 110 F.3d 1247,1253
n.4 (6th Cir. 1997), vacated on other grounds, 143 F.3d 263 (6th Cir.
1998) (en banc). However, no court has questioned the wisdom of
imposing such a cap as a matter of policy.

Both Rule 4(a)(7)(A) and Fed. R. Civ. P.58 have been amended
to impose such a cap. Under the amendments, ajudgment or order is
generally treated as entered-when it is entered in the civil docket
pursuant to Fed. R. Civ. P. 79(a). There is one exception: When Fed.
R. Civ. P. 58(a)(1) requires the judgment or order'to be set forth on
a separate document, thatjudgment or order is not treated as entered
until it is set forth on a separate document (in addition to being
entered in the civil docket) or until the expiration of 150 days after its
entry in the civil docket, whichever occurs first. This cap will ensure
that parties will not be given forever to appeal (or to bring a post-
judgment motion) when a court fails to set forth ajudgment or order
on a separate'document in violation of Fed. R. Civ.i P. 58(a)(1).

3. The third circuit split -this split addressed only by the
amendment to Rule 4(a)(7) - concerns whether the appellant may
waive the separate document requirement over the objection of the
appellee. In Bankers Trust Co. v. Mallis, 435 U.S. '381, 387 (1978)
(per curiam), the Supreme Court held that the "parties to an appeal
may waive the separate-judgment requirement of Rule 58."
Specifically, the Supreme Court held that when a district court enters
an order and "clearly evidence[s] its intent that the . . order ...
represent[s] the final decision in the case," the order is a "final
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decision" for purposes of 28 U.S.C. § 1291, even if the order has not
been set forth on a separate document for purposes of Fed. R. Civ. P.
58. Id. Thus, theparties can choose to Appeal without waiting for the
order to be set forth ona separate document.

Courts -have disagreed about whether the consent of all parties
is necessary to waive the separate document requirement. Some
circuits permit appellees to object to attempted Mallis waivers and to
force ap pellantsto return to the trial court,,request that judgment be
set forth on a separate document, and appeal a second time. See, e.g.,
Selletti v. Carey, 173 F.3d 104, 109-1I0 (2d Cir. 1999); Williams v.
Borg, 139, F.3d 737, 739-4P (9th Cir. 1998); Silver Star Efiters. Inc.
v. M/VSaramacca, 19'F.3d 1098,1013 (5th Cir. 1§94). Othercourts
disagr e and permit Malwlisvaivers even if the appellee objects., See,
e.g., Haynes, 158-F.3d at1331; iller i Artitic Cleaners, 153 F.3d
781, 783-84 (7th Cir. 1998); IAlvoPolk, -In.,v. F. Schumacher &
Co., 37 F.3d 996, 1006dn,8 (3d Cir. [1994).

New Rule ,4(a)(7)(B) is intendeddbothjto codify the Supreme
Court's holdinginMais and to make clear that.the, decision whether
to waive the requirement that the judgment or order be set forth on a
separate document , is the appellant's, Alone., It is, after all, the
appellant who needs ia clear signal as to wihen the time to file a notice
of appeal has begun to run. Ifthe appellant chooses to bring an
appeal without waiting for the judgment or order to be set forth on a
separate document, then there is no reason wy the appellee should be
able to object. All that would result rm. hlonoring the appellee's
objection would be delay. ,

4. The final circuit split addressed by the amendment to Rule
4(a)(7) concerns the question whether an appellant who chooses to
waive the separate document requirement must appeal within 30 days
(60 days if the government is a party) from the entry in the civil
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docket of the judgment or order that should have been set forth on a
separate document but was not. In Townsendv. Lucas, 745 F.2d 933
(5th Cir. 1984), the district court dismissed a 28 U.S.C. § 2254 action
on May 6, 1983, but failed to set forth the judgment on a separate
document., The plaintiff appealed on January 10, 1984. The Fifth
Circuit dismissed the appeal, reasoning that, if the plaintiffwaived the
separate document requirement, then his appeal would be from the
May 6 order, and if his appeal was from the May 6 order, then it was
untimely under Rule 4(a)(1). The Fifth Circuit stressed that the
plaintiff could return to the district court, move that the judgment be
set forth on a separate document, and appeal from that judgment
within 30 days. Id. at 934. Several other cases have embraced the
Townsend approach., See, e.g., Armstrong v., Ahitow,.36 F.3d 574,
575 (7th Cir. 1994) (per curiam); Hughes v. Halifax County Sch. Bd,
823 F.2d 832, 835-36 (4th Cir. 1987); Harris v. McCarthy, 790 F.2d
753, 756 n.l (9th Cir. 1986).;

Those cases are in the distinct minority., There are numerous
cases in which courts have heard appeals that were not filed within 30
days (60 days if the government was a party) from the judgment or
order that should have been set forth on a separate document but was
not. See, e.g., Haynes, 158 F.3d at 1330-31; Clough v. Rush, 959
F.2d 182, 186 (10th Cir. 1992); McCalden v. California Library
Ass'n, 955 F.2d J1214, 1218-19 (9th Cir. J1990). In the view of these
courts, the remand [in Townsend was "precisely the purposeless
spinning of wheels abjured by the Court in the [Mallis] case." 15B
CHARLES ALAN WRIGHT ET AL., FEDERAL PRACTICE AND PROCEDURE
§ 3915, at 259 n.8 (3d ed. 1992).

The Committee agrees with the majority of courts that have
rejected the Townsendapproach. In drafting new Rule 4(a)(7)(B), the
Committee has been careful to avoid phrases such as "otherwise
timely appeal" that might imply an endorsement of Townsend.
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1. Recommendation,',-l-,

The Committee proposes' to ,amend Rule 4(a)(7)" to resolve
several circuit splits.over, questions that arise when la party seeks to
appeal a, judgment or'order-that is required to be set forth on a
separate- document biutf is not. _,In conjunction with concurrently
proposed amendmentstokFRCPC 58, the amendment to Rule,4(a)(7)
would provide the following: ¢(1) Orders disposing of the post-
judgment motions that ,can toll 'the time to' appeal lunder Rule
4(a)(4)(A),,do- not have6Ato be set, ,.forth on separate docuiMents.
(2) When proposed FR&CP P5$ requires 'a judgment orb'rder to be set
forth on a separate documept ,%Iat JuIdgment or order is not entered
untilbit is so',setbforth or'until the eptiration of 150 days after its entry
in the civil''docket, D-whihverou,'Ocruskfirst (3) Au apellant gay
waive the Iseparate documentreq mentarind appeal naotherwise
appealable judgment or order, eyv if the appellee objects. (4) An
appellant may choose to waive the separate document requirement
morethan 3t [days (60 days if the government is a party) !after [entry
in the civil docket of thejudgme or Oder that ishould have been set
forth on a separate document butwanot. ' 1',o

2. ,Changes IMad~e ftler[iP`ublieation and Commenfs' l I,

No changes webre madepto the 'te otf proposed Rule 4(a)(7)(B)
or to thethird ortfoirth .nimbered seftions of the Committee Note,
except that, ,Jin .-several,, places, f references to rla juidgment being
"entered" on a iseparate Adocmentlwere changed' to references to' a
judgment being "set forth" on a separate documernu1 This was to
maintain stylistic consistency. The appellate rules and the civil rules
consistently refer to "'entering17 ju'dg ebnts on the civil docket and to
"settingfort" judgments on sepaate documents. i
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Two major changes were made to the text of proposed Rule
4(a)(7)(A) - one substantive and one stylistic. The substantive
change was to increase the "cap" from 60 days to 150 days. The
Appellate Rules Committee and the Civil Rules Committee had to
balance two concerns that are implicated whenever a court fails to
enter its final decision on a separate document. On the one hand,
potential appellants need a clear-signal that the time to appeal has
begun to run, so that they do not unknowingly forfeit their rights. On
the other hand, the time to appeal cannot be allowed to run forever.
A party who receives no notice whatsoever of a judgment has only
180 days to move to reopen the time to appeal from that judgment.
See Rule 4(a)(6)(A). It hardly seems fair to give a, party who does
receive notice of a judgment an unlimited amount of time to appeal,
merely because that judgment was not set forth on a separate pieceiof
paper. Potential appellees and thejudicialsystem need some limit on
the time within which appeals can be brought. o

The 150-day cap properly balances these two nconcerns. When
an order is not set forth on a separate document, what signals litigants
that the order is final and appealable is a lack of further activity from
the court. A 60-day period of inactivity is not sufficiently rare to
signal to litigants that the court has entered its last order., By contrast,
150 days of inactivity is much less common and thus more clearly
signals to litigants that the, court is done with their case.

The major stylistic change to Rule 4(a)(7), requires' some
explanation. In the published draft, proposed Rule 4(a)(7)(A)
provided that "[a] judgment or order is entered for purposes of this
Rule 4(a) when it is entered for purposes of Rule 5 8(b) of the Federal
Rules of Civil Procedure." In other words,, Rule 4(a)(7)(A) told
readers to look to FRCP 58(b) to ascertain when a judgment is
entered for purposes bf starting the running of the time to appeal.
Sending appellate lawyers to the civil rules to discover when time
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began to run for purposes of the appellate rules was itself somewhat
awkward, but it was ,made&more confusing by the fact that, when
readers went to proposed FRCP 58(b), they found this introductory
clause:, "Judgment, is ,entered for purposes of Rules 50, 52;
54(d)(2)(B), 59, 60, and 62 when...."

This introductory clause wasconfusing for both appellate
lawyers and trial lawyers., It was, confusing for, appellate lawyers
because Rule 4(a)(7) informed them that FRCP 58(b) would tell them
when the time begins torun forpurposes of the appellate rules, but
whenwthey got to FRCP 58(b). they found a rulethat, by its terms,
dictated only when theltime begins to run for purposes of certain civil"
rules.. The introductory clause was confusing for trial lawyerstbecause
FRCP, 58(b) described when judgment is entered for some purposes
under t..civil rules4Jbut jthen #Wars, Pcompletely silent about when
judgment is entered formother purposes.,.,, '

To avoid this confusion, the Civil Rules .Committee, on the
recommendation of the Appellate Rules Committee, changed the
introductory clause in FRCP 58(b) to read simply: "Judgment is
entered for purposes of these. Rules when. . .." In addition, Rule
4(a)(7)(A) was redrafted' so that the triggering events for the running
of the time to appeal (entry in thetcivil docket, and beingiset forth on'
a separate document or passage iof '150 days) were incorporated
directly into Rule 4(a)(7), rather than indirectly through a reference to
FRCP 58(b). This eliminates the need for. appellate, lawyers to
examine Rule 58(b) and any chance that Rule 58(b)'s introductory
clause (even as modified) might confuse them.

A redraft of Rule 4(a)(7) was faxedto members ofthe Appellate
Rules Committee two weeks after ournmeeting in New, Orleans, The
Committee consented to the redraft without objection.
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We do not believe that republication of Rule 4(a)(7) or FRCP 58
is necessary. In substance, rewritten Rule 4(a)(7)(A) and FRCP 58(b)
operate identically to the published versions, except that the 60-day
cap has been replaced with a 150-day cap - a change that was
suggested by some of the commentators and that makes the cap more
forgiving.

3. Summary of Public Comments

Jack E. Horsley, Esq. (00-AP-002) opposes proposed Rule
4(a)(7)(B), as he believes that it creates "an open window for evasion
and possible concealment."

The Committee on Federal Courts of the Association of the
Bar of the City of New York (00-AP-004) commented only on the
60-day provision - that is, the amendment to FRCP 58 that provides
that a judgment or order required to be set forth on a separate
document will be deemed "entered" when it is so set forth or 60 days
after it is entered in the civil docket, whichever occurs first. The
Association believes that the current separate document requirement
protects parties from inadvertently losing their rights to appeal "by
putting the losing party firmly oni notice that a final and appealable
judgmenthad been entered." The Association opposes any weakening
of the separate document requirement.

The Association expressed sympathy with this Committee's
desire to address the time bomb problem, but suggests that better
alternatives exist: (1) Encourage district court judges and clerks to
comply with the separate document requirement. Ifjudges and clerks
would simply enterjudgments and orders on separate documents, the
time bomb problem would disappear. (2) Amend the appellate and
civil rules to provide that the prevailing party can start the time to
appeal running on a judgment or order that was not entered on a
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separate document by servingnotice of the entry of that judgment or
order onthe other parties., (3) Amend FRCP 58 as proposed, but
lengthen the 60-day "safe harbor" to at least 180 days. A 6-month
hiatus in court proceedings is sufficiently rare that it would provide
fair notice to litigants that "the case is over at the District Court level
and .. . the time for appeal has arrived."

The Public Citizen Litigation Group (00-AP-005) supports
some of the proposed amendments to Rule 4(a)(7) and FRCP 58 and
opposes others:, , ,

1. The Group supports Rule 4(a)(7). It agrees that Rule 4
should be amended to make clear that the appellate rules do not
impose ,a separate document requirement of their own, but simply
incorporate the separate document requirement of the civil rules.

2.; ,The Group does not support amending FRCP 58 to 'provide
that orders disposing-of post-trial motions do not have to be entered
on a separate document., The, Group confesses that it finds this a
"close question," as orders disposing of post-judgment motions "are
generally discrete and imbued with fiuiality'7 and thus provide notice to
the losing parties that the time to appeal is running. However, in
some complex cases involving multiple parties and claims and in some
cases involving requests for attorMewys' 1,fees, the ,'jfinality7"1 of a post-
judgment order may not be as apparent. The Group urges that, even
if the, ConLmitee goesI forward, ith the proposed amendment, it
should make clear ithat the separate ddocument. rule is retained for
orders that dispose of rpotions otherthan, thoset listed in proposed
FRCP 58()(1)., The Group wouldlhowever, support an amendment
to FRCP 58 that,,ywould clarify that ,a order, appealable-under the
collateral order doctrine ,,does not need to be enteredion a separate
document.
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3. The Group strongly disagrees with the 60-day provision,
which, it says, "is at odds with the most valuable purpose of the
separate-document rule" its "signaling function." The Group
argues that the purpose of the .separate document requirement is to
give parties fair notice that the time to appeal has begun to run, so that
parties will not inadvertently lose their rights to appeal. The Group
believes that it makes no sense to "retain the separate-document
requirement and then allow it to evaporate at some point after an
appealable order is entered." The Group argues that, "in the ordinary
case where the losing party has notice of the relevant order (but no
separate document has been entered), and does not appeal within 30
days of the entry of that order, the mere passage of an additional 60
days generally will not alert the losing party that an appeal is necessary
if that party was unaware beforehand."

As to the time bomb problem, the Group makes several
comments: (a) The easiest way to eliminate the time bomb problem
is for district court judges and clerks to simply enter judgments and
orders onseparate -documents, :which is not difficult. (b) The time
bomb problem can also easily be avoided by the winning party, who
can move for entry of the judgment or order on a separate document.
(c) Although the Group concedes that there are a large number of
published decisions addressing the failure to enter ajudgment or order
on a separate. document, it does not believe that the, time bomb
problem is significant and, in any event, it believes that the number of
cases involving time bombs are dwarfed 'by the number of cases "in
which potential appellants are well served by the signaling function of
FRCP 5 8. " (d) Cases in which appeals are not brought until long after
the judgment or orders is entered, "generally are cases of genuine
ambiguity as to whether thelunderlying order is 'final' for purposes of
appeal."

Rules App. A-29



28 FEDERAL RULES OF APPELLATE PROCEDURE

4. The Group supports proposed Rule 4(a)(7)(B). It agrees that
the decision whether to waive the separate document requirement
should bethe appellant's alone, and it-agrees with the, rejection of
Townsend's holding. The Group points out, though, that the rejection
of Townsend will have only limited practical consequences if the 60-,
day provision is retained.

Prof. Bradley Scott Shannon (0O-AP-007) submitted a lengthy'
and complicated comment. Hue acknowledges the 'seriousness of the
problems addressed ,y the ranendments to Rule4 and FRCP 58; in
fact, he, argues that "'fd]ramatic reform in this' !area is desperately
needed.'',,i' 

The thrustofProf. Shannon's commei isithatithbeproblemis that'
concern the Advisory Committee are rooted notin the separate
document requirement of FRCP 58, but in the&mianner in which
"judgment'lajsis defined in FRCP '54(a). FRCP 58 -re"qres that"every"
'judgment" ibe entered on a separate document. 'A'cording to Prof.
Shannon',district courtjudges and clerks are aware oifthis requirement
and try, to comply With it. The problem is in deciding when the court
has issued ai"judgment.?' Under FRCP ,54(a, whether a c action
is a 'judgment" turns upon, whether tat aiction i s lappeable and
ascertaining the appealability of coiut catins ish1often lektrem ly
difficult. Inishort,, the reason forthel widespead nn-coipliance with
FRCP 58 is that judges and; clerks, ofenltdguess 1r!ong in trying to
ascertain whether a court action' is appealable, andtis a'J'dg ment"
for purposes of RCP54&).

Prof. Shannon discusses other problems wit the way FRCP
54(a) defines judgment. He ,argues, 1or exfle, that 6court
proceedings can be terminated with orders that are final but are not
appealable., In such cases, nothing denominated a "final judgment" is
ever entered on a separate document.
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The Committee Note to the amendment to FRCP 58.
acknowledges that a literal application of FRCP 54(a) would create
"many horrid theoretical problems" that could be solved only by
"[d]rastic surgery on Rules 54(a) and 58." The Civil Rules Committee
declined to undertake such "[d]rastic surgery," as it believes that these
theoretical problems "seem to have caused no real difficulty" in
practice.

Prof. Shannon disagrees with the Committee. As noted, he
believes that, among other problems, the definition of "judgment" in
FRCP 54(a) creates the time bomb problem. Although Prof. Shannon
"understand[s]" the Committee's "caution" in employing an
"incremental approach," he urges a wholesale revision of FRCP 54(a).
In particular, he urges that whether an order is defined as a
"judgment" under FRCP 54(a) - and 'thus must be entered on a
separate document under FRCP 58- should turn not on whether the
order is appealable, but on whether the order isfinal. Prof. Shannon
cites as among the advantages of this approach the fact that
ascertaining finality would be easier that ascertaining appealability.
He also argues that his approach would assure that the conclusion of
every civil action (the entry of a separate document entitled "final
judgment") would be as clearly delineated as the commencement of
every civil action (the filing of a complaint).

The AdvisoryF Committee on Rules of Practice & Internal
Operating Procedure~of the United States Court of Appeals for
the Ninth Circuit (00-AP-0 11) expresses no opinion on Rule 4(a)(7)
specifically, but recommends changes to the proposed amendments to
FRCP 58. The Conmmittee is concerned that, as drafted, new FRCP
58 will lead parties to believe thatithe time to appeal does not begin
to run on an appealable order until the order is entered on a separate
document. The Committee fears that this will result in the inadvertent
loss of appellate rights by parties who believe that, as long as an order
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is not entered on a, separate document, it does, not have to be
appealed. The Committee also fears that this will result in district
courts being deluged by requests fromv winning parties to enter all
orders, on separate documents - even orders to which thet separate
document requirement does not apply -to ensure that theatime to
appeal begins to run. ,

The Committee proposes a redraft of FRCP 58. The redraft of
FRCP 5 8(a) provides that only a judgment "that terminates a district
court action" must be set forth on a separate document, and explicitly
provides that ',[a]ppealable interlocutory orders partial judgments;-
certifiedipursuant to FRCP 54(b), and appealable post-judgment
orders do not require a separate document." The redraft ,of FRCPN
58(b) adds language providing that, in cases in which a separate
document is not required but nevertheless entered, the judgment will
be, deemed "entered" -upon, the, later of (1) the, entry date, ofitthe
judgment or ( the entry date:of the separate document.

Judge Frank 11.,Easterbrook (7th Cir.) (00-AP-0 12) seems to
have two ,,major 4concerns about the proposed revisionsl,,to Rule
4(a)(7)(B).'

First, Judge Easterbrook objects to the use of, th& word
"validity." He states that appeals can be "proper" or "effective," but
not "valid."' He also contends that "the point ofthis change is not that
notices of appeal are valid, but that, particular decisions are deemed
final, -and it is finality that makes an appeal proper."

Second, Judge, Eastorbrook essentially opposes the 60-dlay
provision and favors retaining the separate document requirement as
it exists., He argues that, withoutthe warning provided by a separate
document, ,some litigants willfail to recognize that the time to appeal
has begun to run and find themselves "hornswoggled out of their
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appeals." He argues that other litigants will "pepper courts of appeals
with arguments that one or another decision marked the 'real' end of
the case, so that the clock must be deemed to have started more than
30 days before, the notice of appeal." Still other litigants will
"bombard[] the court with notices of appeal from everything that
might in retrospect be deemed a conclusive order."

The Appellate Practice Section of the State Bar of Michigan
(00-AP-13) opposes the 60-day provision, because of the possibility
that litigants could find themselves foreclosed from being able to
appeal without the "readily defined trigger" provided by the separate
document requirement. As to the time bomb problem that the 60-day
provision eliminates, the Sectionhas three comments: (1) the problem
would not exist if district courts would simply comply with the
separate document requirement; (2) winning litigants can always
protect themselves against time bombs by moving to have the
judgment or order entered on a separate document; and (3) the
Section questions "whether there are actually enough 'problem' cases
to justify adoption of a 60-daylrule."i

The Los Angeles County Bar Association Appellate Courts
Committee (00-AP-014) "heartily endorses" the proposal, which, it
believes, will provide "greater certainty" in an area that is now
"fraught with peril and confusion."

Michael Zachary, Esq. (00-AP-015), a supervisory staff
attorney for the Second Circuit, does not object to the proposed
changes to FRAP 4(a)(7), but has three concerns about the proposed
changes to FRCP 58:

First, Mr. Zachary states that proposed FRCP 58(b) "appears to
establish a new benchmark for determining a judgment's entry date:
the date it is 'set forth' in a separate document, as opposed to the date
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of entry in the civil docket." He complains that "set forth". is
ambiguous; it is "not defined anywhere" and it could be interpreted to
refer to "the date the separate document is written, or the date it is
signed by a judge or clerk of court, or the date it is filed or entered."

Second, Mr. Zachary argues that, the use of the word ""it" in'
proposed FRCP 58(b)(1) is ambiguous, as the word "appears to refer
to a 'judgment' in a situation where no document labeled 'judgment'
will eXist. .The relevant,, document will be an order, which the i
subsection then deems to be ajudgment forjudgment enty puposes."

E~ 1 i1 th -I' 1l "I i $ p1 , ,., r EahI t~ ̂ 'h I ' I 

-To ,met these, two ijkoncerms, Mr. Zachary recommends that
FRCP 58X(b)be amended as follows:I

(b) Time of Enty. Judgment is entered for purposes of Rules
' 507152, 54(d(2)(B)g,59, 60; and 62:

' ,I I ' l lV, ,'tal 4.,14

@ (1) F Uwhen i the order disposing of the motion is entered..
in the civil docket under Rule 79(a), and E

(2) if a separate document is required by Rule 58(a)(1),
upon the earlier of these events:

(A) when it is set forth on a separate docinz 1it the
separate document is entered in the civil docket
under Rule 79(a), or,,

(B) when 60 days have run from entry on the civil
docket under Rule 79(a).

Finally, Mr. Zachary opposes the 60-day provision because
"although it prevents reactivation of dormant cases, it will return us,,
in part, to the pre-1963 problem of litigants unfairly losing their right

Rules App. A-34



FEDERAL RULES OF APPELLATE PROCEDURE 33

to appeal when the order terminating the case is not clear or when
certain types of motions which do not affect finality- are still pending."
He also fears that the provision will give litigants an incentive to file
a notice of appeal from every order that, although not entered on a
separate document, might have been intended by the district court to
terminate the case. Finally, he does not think that the time bomb
problem is serious. He has not seen many time bombs in his work for
the Second Circuit, and winning litigants can easily protect against
time bombs by asking the court to enter judgment on a separate
document.

The Appellate Practice Committee of the Commercial and
Federal Litigation Section of the New York State Bar Association
(00-AP-O17) objects only to the 60-day provision. It has no objection
to the remainder ofthe Rule 4(a)(7)/FRCP 58 proposal, including the
provisions that would make clear that the appellant alone can waive
the separate document requirement and that orders disposing of
certain post-judgment motions need not be entered on separate
documents., The Committees does note, though, that it would prefer
that FRCP 58 instead provided that ill,,orders disposing of post-
judgment motions be entered on separate documents.

As to the 60-day provision, the Committee believes that it
undermines the fundamental purpose oflthie separate document
requirement, which is to provide litigants with a clear warming of when
a judgment has been issued anda the time to appeallihas begun to run.
The Committee concedes that the time bomb problem is "a real
concern," but winning litigants can easilylprotect themselves from
time bombs simply by, asking the district court to enter judgment on
a separate document.

The Litigation Section and the Courts, Lawyers, and the
Administration of Justice Section of the District of Columbia Bar

Rules App. A-35



34 FEDERAL RULES OF APPELLATE PROCEDURE

(00-AP-0 18) support proposed FRCP 58(a), which would make clear
that orders disposing of certain post-trial motions need not be entered
on separate documents. However, the Sections oppose the 60-day.
provision of proposed FRCP 58(b), which, they believe, would leave
litigants without clear notice that judgment has been entered, and the,
time to appeal has begun to run.. The Sections argue that the solution
to the time bomb problem is 'to clarify the 'separate document
requirementso that district cour judges and clerks will comply with
it more often. Specifically, the Sectionsrecommend that the following
sentence be added to new FRCP 58(b): "If a separate document is
required by Rule 58(a)(1), only entry of the separate document shall
constitute entry ofthejudgment A.?I{Lhe Sections also recommend 'that
language be added to FR( P 58minig it'clar th:atparties may move
the court fto set forth a judgment ,on' Ia separate, documents (when the
court neglects to do so),rafnd that tcourt must grant such a motion.

The Sections re Eatiproppse.d ule 2W a)(.7)(B) be deleted,
based upon the Sect o n standingstait it like proposed FRCP
58(b), wouldi ',17eliminate, he[Ifreqiremenrit ifor entry yof 'a., separate,"
document ofjudgmen t as abasisr appeal.7i I (,"F- ' I, I

qlJlilIl i r~elr9 lr 'i|tl~ltih il'til 0 f" , ' .

The Conference of Chief BaIkruptcy Judges of the Ninth
Circuit (00-CV-004)i 'lillwholehetedly supports" 'the Iproposed
amendments to FRCP, 541 ian& 5., ! I li i

The Federal ,Magistte Judges Association (00-CV-006)
supports theproposed nendmes to FRCP 54 and&58, which would,
"help clarify requiremnts th ahae been ignored in many cases" and
"establish[] a basis for singltat appeal time does not go on,
indefinitely."

William J. Borah, Esq. (00-CV-012) opposes the proposed
amendments to FRCP 54 and 58, which, he believes, would "makethe
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whole issue even more confusing and complicated." He thinks it
"would not be a bad idea" to abandon the separate document
requirement altogether.

The Advisory Committee on Procedures for the D.C. Circuit
(00-AP-020) supports the 60-day provision, although it urges that
Rule 4(a)(7) and FRCP 58(b) be rewritten to make them easier to
follow. In particular, the Committee recommends that FRCP 58(b)
should make clear that a judgment that is required to be set forth on
a separate document is not "entered" until it is both set forth on a
separate document and entered in the civil docket.

Rule 4. Appeal as of Right -When Taken

2 (b) Appeal in a Criminal Case.

3 (5) Jurisdiction. The filing of a notice of appeal under

4 this Rule 4(b) does not divest a district court of

5 jurisdiction to correct a sentence under Federal

6 Rule of Criminal Procedure 35(a), nor does the

7 filing of a motion under 3 5(a) affect the validity of

8 a notice of appeal filed before entry of the order

9 disposing of the motion. The filing of a motion

10 under Federal Rule of Criminal Procedure 35(a)
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.1 , does not suspend, the time for filing a notice of

12 appeal from a judgment of conviction.

13

Committee Note

Subdivision (b)(5). Federal Rule of Criminal Procedure 35(a)
permits a district court, acting cwithin 7 days after the imposition of
sentence, to correct an erroneous sentence in a criminal case. Some
courts have held that the filing of a motion for correction of a sentence
suspends the time for filing a notice Pf appeal from the judgment of
conviction. See, e.g., United States v. Carmouche, 138 F.3d 1014,
1016 (5th Cir. 1998) (per curiam); United States v. Morillo, 8 F.3d
864, 869 (1 st Cir. 1993). Those courts establish conflicting timetables
for appealing ajudgment of conviction after the filing of a motion to
correct a sentence. In the First Circuit, the time to appeal is
suspended only for the period provided by Fed. R. Crim. P. 35(a) for
the district court to correct a sentence; the time to appeal begins to
run again once 7 days have passed after sentencing, even if the motion
is still pending. By contrast, in the Fifth Circuit, the time to appeal
does not begin to run againluntil the district court actually issues an
order disposing of the motion.

Rule 4(b)(5) has been amended to eliminate the inconsistency
concerning the effect of ainotion to correct a sentence on the time for
filing a notice of appeal. The amended rule makes clear that the time
to appeal continues to run, even if a motion to correct a sentence is
filed. The amendment is consistent with Rule 4(b)(3)(A), which lists
the motions that toll the tineeto appeal, and notably omits any mention
of a Fed. R. Crim. P. 35(a) motion. The amendment also should
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promote certainty and minimize the likelihood of confusion concerning
the time to appeal ajudgment of conviction.

If a district court corrects a sentence pursuant to Fed. R. Crim.
P. 35(a), the time for filing a notice of appeal of the corrected
sentence under Rule 4(b)(1) would begin to run when the court enters
a new judgment reflecting the corrected sentence.

1. Recommendation

The Committee proposes to amend Rule 4(b)(5) to provide that
the filing of a motion to correct a sentence under FRCrP 35(a) does
not toll the time to appeal the judgment of conviction.

2. Changes Made After Publication and Comments

The reference to Federal Rule of Criminal Procedure 35(c) was
changed to Rule 35(a) to reflect the pending amendment of Rule 35.
The proposed amendment to Criminal Rule 35, if approved, will take
effect at the same time that the proposed amendment to Appellate
Rule 4 will take effect, if approved.

3. Summary of Public Comments

Judge Frank H. Easterbrook (7th Cir.) (00-AP-0 12) does not
oppose the proposal in substance, but he thinks that Rule 4(b)(5) -
which "breaks up a single thought into three long phrases" - should
be restyled inits entirety. He suggests: "Neitherthe filing of amortion
under Fed. R. Crim. P. 35(c) nor the disposition of such a motion
affects the proper time to file a notice of appeal, and the filing of a
notice of appeal does not affect the district court's power to act on
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such a motion.", Judge Easterbrook concedes that his proposal
"leaves open the question whether a new (or amended) notice of
appeal is necessary if the district court modified the judgment under
Rule 3 5(c)" and,"may, leave an unintended negative implication about
the status andeffect of other post-judgment motions in criminal
cases."

The Appellate Practice Section of the State Bar of Michigan
(00-AP-013) supports the proposal. However, the ,Section requests
that Rule 4(b) be further'amended to give prosecutors and defendants
the same amount of time 30 days- to bring appeals in criminal
cases.

The National Association of Criminal Defense Lawyers (00-
AP-0 19) agrees that Rule 4(b)(5) should be amended to resolve the
circuit split, but urges that the split be resolved differently. "Rule
35(c) motions should be treated the same way thenTules treat other
motions to amend ajudgment- as terminating the appeal time, with
a new ten days commencing upon entry of the order on the motion.
... At the least, thenrule should provide that if a timely motion to
correct a sentence is filedunder Rule 35(c), the time to -appeal does
not commence until the later of (i) the date the motion is, ruled upon,
or seven days after imposition of sentence (when the court's$ power to
act expires under that rule), whichever comes first, or (ii) the entry of
judgment." The Association argues that, in some cases, a defendant
may not file a notice of appeal if his or her concern can be addressed
through a FRCrP 35(c) motion; the defendant should not have to
decide whether or not to appeal ~'until the final "contours of the
sentence are settled." Also, as the last paragraph of the Committee
Note acknowledgesithe revised&Rule 4(b)(5),, would Srequire two
notices, of appeal -to be filed in some cases.'-, ,
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The Association further urges that Rule 4(b)(1)(B)(i) be
amended to resolve a conflict between the rule and 18 U.S.C. § 3731.
That conflict is described above, in the summary of the Association's
comments about the proposed abrogation of Rule 1(b).

Members of the Advisory Committee on Procedures for the
D.C. Circuit (00-AP-020) disagree about the proposal. Some
support it. Others propose that Rule 4(b)(5) be amended so that
FRCrP-35(c) motions toll the time to appeal, but only until the court
disposes of the motion or the 7-day period expires, whichever is
earlier. These members point out that all circuits agree that a FRCrP
35(c) motion tolls the time to appeal; the circuits simply disagree
about the length of that tolling period. Proposed Rule 4(b)(5), by
contrast, would provide that a FRCrP 3 5(c) motion does not toll the
time to appeal at all.

Rule 5. Appeal by Permission

2 (c) Form of Papers; Number of Copies. All papers must

3 conform to Rule 32(a)(1) 32(c)(2). Except by the

4 court's permission, a paper must not exceed 20 pagest

5 exclusive of the disclosure statement, the proof of

6 service, and the accompanying documents required by

7 Rule 5(b)(I)(E). An original and 3 copies must be filed

Rules App. A-41



40 FEDERAL RULES OF APPELLATE PROCEDURE

8 unless the court requires a different number by'local rule

9 Lor by order in a particular case.

10

Committee Note

Subdivision (c). A petition for pernission to appeal, a cross-
petition for permission to appeal, and an answertod apetition or cross-
petition for permission to appeal are all "other papers" for purposes
of Rule 32(c)(2), and all 'of the requirements of Rule 32(a) apply to
those papers, except as provided in Rule 32(c)(2). 'During the 1998
restyling of the Federal Rules of Appellate Procedure, Rule 5(c) wa's
inadvertently changed to suggest that only the requirements of Rule
32(a)( 1) apply to such papers. Rule 5(c) has been amended to correct
that error. I i, i f > , v f I IsI

Rule 5(c) has been further amended to limit the length of papers
filed under Rule 5.

1. Recommendation

The Committee proposes to amend Rule 5(c) to correct a
typographical error ina cross-reference and to impose a 20-page limit
on petitions for permission to appeal, cross-petitions for permission
to appeal, and answers to petitions or cross-petitions for permission
to appeal.
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2. Changes Made After Publication and Comments

No changes were made to the text of the proposed amendment
or to- the Committee Note.

3. Summary of Public Comments

The Public Citizen Litigation Group (00-AP-005) supports the
proposal, although it urges that the limitation on the length of Rule 5
papers be expressed in words rather than pages. It suggests that Rule
5 papers be limited to 5,600 words. (Dividing the old 50 page limit
for briefs into the new 14,000-word limit for briefs results in a
calculation of 280 words per page; 20 pages multiplied by 280 words
is 5,600 words.) The Group also suggests that typeface requirements
(similar to those applied to briefs in Rule 32(a)(5)) be imposed on
Rule 5 papers.

Judge Frank H. Easterbrook (7th Cir.) (00-AP-0 12) urges that
any limit on the length of Rule 5 papers be expressed in words rather
than pages, to remove the incentive for counsel to play games with
type size and line spacing. He suggests 5,600 words (for the same
reason as the Public Citizen Litigation Group) "or, to be generous,
6,000 words."

The Appellate Practice Section of the State Bar of Michigan
(00-AP-0 13) does not oppose placing a limit on Rule 5 papers, but
believes that the limit should be expressed in words, rather than in
pages.

The Los Angeles County Bar Association Appellate Courts
Committee (00-AP-014) does not oppose placing limits on Rule 5
papers, but stresses that 20 pages will be insufficient in some complex
cases, and recommends that the circumstances under which a court
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will grant permissionto exceed the 20-page limit should be specified.
At present, the proposal says only that the limit can be exceeded with
"the court's permission"; it says nothing about when such permission
should be granted. The Committee suggests that a "good cause"
standard be incorporated into the rule - "including a list of factors
that might warrant relief from the 2,0-page limit.",l

The Appellate Practice Committee of the Commercial and
Federal Litigation Section of the New York State Bar Association
(00-AP-017) supports the proposal!,;

The Advisory Committee on Procedures for the D.C. Circuit
(00-AP-020) supports the proposal.

Rule 15(f)

The Committee proposed to add a new Rule 15(f) to provide
that when, under governing law, an agency order is rendered non-
reviewable bythe filing of a petition for rehearing or similar petition
with the agency, any petition for review or application to enforce that
non-reviewable order would be held in abeyance and become effective
when, the agency disposes of the last such review-blocking petition.
Proposed Rule 15(f) was modeled after Rule 4(a)(4)(B)(i) and was
intended to align the treatment of premature petitions for review of
agency corders with the treatment of premature notices of appeal of
judicia l9 decisions. The Committee voted to defer action on this
proposal 'in light of the strong opposition of the Advisory Committee
on Procedures for the D.C. Circuit. The Committee hopes to meet
with the chief judge and clerk of the D.C. Circuit about those
objections. ,
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,-Rule21. Writs of Mandamus and Prohibition, and Other
Extraordinary Writs

2 (d) Form of Papers; Number of Copies. All papers must

3 conform to Rule 32(a)(1) 32(c)Q. Except by the

4 court's permission, a paper must not exceed 30 pages.

5 exclusive of the disclosure statement. the proof of

6 service, and the accompanying documents required by

7 Rule 21 (a)(2)(C). An original and 3 copies must be filed

8 unless the court requires the filing of a different number

9 by local rule or by order in a particular case.

Committee Note

Subdivision (d). A petition for a writ of mandamus or
prohibition, an application for another extraordinary writ, and an
answer to such a petition or application are all "other papers" for
purposes of Rule 32(c)(2), and all of the requirements of Rule 32(a)
apply to those papers, except as provided in Rule 32(c)(2). During
the 1998 restyling of the Federal Rules of Appellate Procedure, Rule
21 (d) was inadvertently changed to suggest that only the requirements
of Rule 32(a)(1) apply to such papers. Rule 21(d) has been amended
to correct that error.

Rules App. A-45



44 FEDERAL RULES OF APPELLATE PROCEDURE

Rule 21 (d) has been further amended to limit the length of papers
filed under Rule 21.

1., Recommendation

The Committee proposes to amend Rule 21(d) to correct a
typographical error in a cross-reference and to impose a 30-page limit
on petitions for extraordinary relief (such as mandamus) and answers
to those petitions.

2. Changes Made After Publication and Comments

No changes were made to the text of the proposed amendment
or to the Committee Note, except that the page limit was increased
from 20 pages to 30 pages. The Committee was persuaded by some
commentators that petitions for extraordinary writs closely resemble
principal briefs on the merits and should be allotted more than
20 pages.

3. Summary of Public Comments

The Public Citizen Litigation Group (00-AP-005) supports the
proposal, although it urges that Rule 21 papers be limited to 5,600
words instead of 20 pages.

The Advisory Committee on Rules of Practice & Internal
Operating Procedure of the United States Court of Appeals for
the Ninth Circuit opposes the proposal, insofar as it limits Rule 21
papers to 20 pages. "Twenty pages is not enough for extraordinary
writs," which are submitted "in extraordinary situations" and "under
extreme time pressure without the luxury of close editing." The
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Committee recommends that, if Rule 21 papers are to be limited, they
be limited to 14,000 words, as are principal briefs under Rule
32(a)(7)(B).

Judge FrankH. Easterbrook (7thCir.) (00-AP-012) urges that
any limit on the length of Rule 21 papers be expressed in words rather
than pages, to remove the incentive for counsel to play games with
type size and line spacing He suggests 5,600 words.

The Appellate Practice Section of the State Bar of Michigan
(00-AP-013) does not oppose placing a limit on Rule 21 papers, but
believes that the limit should be expressed in words, rather than in
pages.

The Los Angeles County Bar Association Appellate Courts
Committee (00-AP-0 14) is "greatly concerned" about the proposed
20-page limit on Rule 21 papers. Petitions for extraordinary relief
often must "set[] 'forth a complicated factual or procedural
background" or "survey[] a voluminous body of cases in a rapidly
evolving and complex area of law." In addition, some circuits require
counsel petitioning for extraordinary relief "to address a whole list of
independent factors required to justify extraordinary relief." Given
that 20 pages will often be insufficient, the Committee urges that the
circumstances under which a court should grant permission to exceed
the limit should be set forth in detail.

The Appellate Practice Committee of the Commercial and
Federal Litigation Section ofthe New York State Bar Association
(00-AP-0 17) does not oppose placing a limit on Rule 21 papers but
urges that, because such papers are similar to principal briefs filed in
ordinary appeals, the limits expressed in Rule 32(a)(7) should apply.
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The National Association of Criminal Defense Lawyers (00-
AP-019),does not oppose placing a limit on Rule 21 papers, but
argues that the 20-page limit is "too short," and that the limit should&
be stated in words, not in pages. It recommends a limit of 9,500
words, "about 35 pages of traditional 12 point Courier type." ! "A
mandamus petition has more in ,,common with a brief on the merits
than it does withi m ost appellate motions," and therefore the limit,
should be longerthan that applied to motion papers. At the same,!
time, "it is the rare mandamus petition that involves more than one
issue," land therefore the limit Should be shorter than that applied to
briefs. The Association believes that,9,500 words is ,"a reasonable
compromise.',

The Advisory Committee on Procedures for the D.C. Circuit
(00-AP-020) supports the proposal.,

Rule 24. Proceeding in Forma Pauperis

1 (a) Leave to Proceed ini` Forma Pauperis.

2 (1) Motion in the Distriet Court. Except as stated in)

3 Rule 24(a)(3), a party to a district-court action who

4 desires to appeal in forma pauperis must filelaa

5 motion in the district court. The party must attach

6 an affidavit that:
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7 (A) shows in the detail prescribed by Form 4 of

8 the Appendix of Forms the party's inability to

9 pay or to give security for fees and costs;

1 0 (B) claims an entitlement to redress; and

11 ~~~~(C) states the issues that the party intends to

1 2 present on appeal.

1 3 (2) Action on the Motion. If the district court grants

1 4 the motion, the party may proceed on appeal

1 5 without prepaying or giving security for fees and

1 6 costs, unless a statute provides otherwise. If the

1 7 district court denies the motion, it must state its

1 8 reasons in writing.

19 (3) Prior ApprovaL. A party who was permitted to

20 proceed in forma pauperis in the district-court

2 1 action, or who was determined to be financially

22 unable to obtain an adequate defense' in a criminal

C1
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23 case, may proceed on appeal in forma pauperis

24 without fiurther authorization, unless:

25 (A) the district court - before or after the notice

26 of appeal is filed -certifies that the appeal is

27 not taken in good faith or finds that the party

28 is not otherwise entitled to proceed in forma

29 pauperis. in that event, t-e district coue t

30 v mt and states in writing its reasons for the

31 certification or finding; or

32 a statute provides otherwise.

33

Committee Note

Subdivision (a)(2). Section 804 ofthe Prison Litigation Reform
Act of 1995 ("PLRA") amended 28 U.S.C. § 1915 to require that
prisoners who bring civil actions or appeals from civil actions must
"pay the full amount of a filing fee." 28 U.S.C. § 1915(b)(1).
Prisoners who are unable to pay the full amount ofthe filing fee at the
time that their actions or appeals are filed are generally required to pay
part of the fee and then to pay the remainder ofthe fee in installments.
28 U.S.C. § 1915(b). By contrast, Rule 24(a)(2) has provided that,
after the district court grants a litigant's motion to proceed on appeal
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in forma pauperis, the litigant may proceed "without prepaying or
giving security for fees and costs." Thus, the PLRA and Rule
24(a)(2) appear to be in conflict.

Rule 24(a)(2) has been amended to resolve this conflict.
Recognizing that future legislation regarding prisoner litigation is
likely, the Committee has not attempted to incorporate into Rule 24
all of the requirements of the current version of 28 U.S.C. § 1915.
Rather, the Committee has amended Rule 24(a)(2) to clarify that the
rule is not meant to conflict with anything required by the PLRA or
any other statute.

Subdivision (a)(3). Rule 24(a)(3) has also been amended to
eliminate an apparent conflict with the PLRA. Rule 24(a)(3) has
provided that a party who was permitted to proceed in forma pauperis
in the district court may continue to proceed in forma pauperis in the
court of appeals without further authorization, subject to certain
conditions. The PLRA, by contrast, provides that a prisoner who was
permitted to proceed in forma pauperis in the district court and who
wishes to continue to proceed in forma pauperis on appeal may not do
so "automatically," but must seek, permission. See, e.g., Morgan v.
Haro, 112 F.l3d 788, 789 (5th Cir.,~1997) ("A prison-er who seeks to
proceed IFP, on appeal must obtain leave to so proceed despite
proceeding IFP in the district court.").

Rule 24(a)(3) has been amended to resolve this conflict. Again,
recognizing that future legislation regarding prisoner litigation is
likely, the Committee has not attempted to incorporate into Rule 24
all of the requirements of the current version of 28 U.S.C. § 1915.
Rather, the Committee has amended Rule 24(a)(3) to Clarify that the
rule is not meant to conflict with anything required by the PLRA or
any other statute.
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1. Recommendation

The Committee proposes to amend Rule 24(a)-which governs
the ability of parties to proceed in forma pauperis on appeal - to
eliminate apparent conflicts withthe Prison Litigation Reform Act of
1995.

2. Changes Made After Publication and Comments

No changes were made to the text of the 'proposed amendment
or to the Committee Note, except that "a statute provides otherwise"'
was substituted in place of "the law requires otherwise" in the text of
the rule and conforming changes (as wbell as a couple of minor stylistic
changes) were made to the Committe oNote.: hS: ,

3. Summary [of Public Comments

The Public Citizen Litigation Group (00-AP-005) supports the
proposal.

Judge Frank H. Easterbrook (7th Cir.) (00-AP-012) has two
objections to the proposal.,- First, he does not agree that the PLRA
and Rule 24(a) conflict, and he complains that " [the Committee Note
does not cite the portion of the PLRA that it perceives to, be in
conflict with Rule 24(a)(2)." Second, he argues that, even if there is
a conflict, it is not necessary to amend Rule 24(a). The PLRA was
enacted after the pre-restylized Rule -.24(a), and thus the PLRA
"trumps" anything in Rule 24(a). The enactment of the restylized
Rule 24(a) in 1998 should nfotchangelthis resultlas "all of the non-
substantiye changes miade in 1998 contain Committee Notes with a
no-change-intended clause, whichl{ should be t enough to keep
§ 2072(b) out of the picture." Finally, he objects to the phrase "the
law requires otherwise." He argues that the clause should instead
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read "a statute requires otherwise" (as the appellate rules are
themselves "laws") and, in any event, that the clause is unnecessary -
again because "[a] more recent statute always overrides the rules."

The National Association of Criminal Defense Lawyers (00-
AP-019) has several comments:

1. In Rule 24(a)(1)(A) (which is not affected by the proposed
amendments), a comma should be inserted after "shows" or the
comma that appears after "Forms" should be deleted.

2. In Rule 24(a)(2), "an introductory 'Except as otherwise
expressly provided by statute,"' should be substituted for the
"unnecessarily imprecise" phrase "unless the lawrequires otherwise."
The Association points out that "the law" might be "understood to-
include circuit precedent, for example."

3. The Association argues that Rule 24(a)(3) - both as it now
exists and as amended - conflicts with the CIriminal Justice Act
("CJA"). The present version of Rule 24(a)(3) provides that a party
who was permitted to proceed, IFP in the district court "or who, was
determined to be financially unable to obtain an adequate defense in
a criminal case" may automatically proceed IFP on appeal, with two
exceptions: The party may not proceed IFP on appeal (a) if the
district court finds that the appeal is not taken in good faith, or (b) if
the district court finds that the party is no longer indigent. The
proposed arnendmentto Rule 24(a)(3) would add athird exception-
if "the law requires otherwise" -a reference to the fact that the
PLRA does not permit "automatic" IFP status on appeal in the cases
to which the PLRA applies.

The Association argues that, in the context of direct appeals
from criminal cases, these exceptions conflict with the CJA. Under
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18 U.S.C. § 3006A(d)(7), defendants who are '"determined to be
financially unable to obtain an adequate defense in a criminal case" (to
quote Rule 24(a)(3)) .are permitted to appeal "without prepayment of
fees and costs or security therefor and without filing the affidavit
required by section 1915(a) of title 28." The, CJA does 'not give
district courts any authority to disallow IFP status in direct appeals in
criminal cases when the courts deem the appeals "not taken in good
faith." If adistrict court finds thatdadefendarlt is 'no longer indigent,
it can terminate the appointment of counsel jiunder 18 U.S.C.
§ 3006A(c). And the'PLRA does not apply a Wtcall criminal cases.
In other words, the first exception in Rule 24(a)(3) conflicts with the
CJA, the second, excepiionjis unnecessary, and thi third exception is
inapplicable. 1jh, Rule 24(3 should be amed to make it clear
that it-does not apply todirect ap'peals in icrriiinal cases, 4,te]ither a
new Rule 24(a)(4) re'fletin theeapplicable provisions'of the :CJA
should be inserted, or the matter of ciinal cases should be entirely
removed from the rule and le* to statutory regulation."

The Advisory C mmittee on Procedres for the D.C. Circuit
(OO-AP-020)1lsupport te proposal bxcept th -t it reecomminends that
the amendment trer to "a statute"riather than to l"te law."

'Rule'25.1 }Fiinig [ad Service

2 (c) Maniner ofService.',.`f

3 Service may be1 any of the following:

4 (A personal, including delivery to a responsible

5 person at the office of counsel:
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6 (n.) by mail-,or ^

7 (C) by third-party commercial carrier for delivery

8 within 3 calendar days. . or

9 (D! by electronic means, if the party being served

10 consents in writing.

11 (2! If authorized by local rule, a party may use the

12 court's transmission equipment to make electronic

13 service under Rule 25(c)(1)(D).

14 ( When reasonable considering such factors as the

15 immediacy of the relief sought, distance, and cost,

16 service on a party must be by a manner at least as

17 expeditious as the manner used to file the paper

18 with the court.

19 Per PsLonal scer i 5cludes deliver y of the eopay to a

20 esponsepers nattl1 ieoffice of conse. Service

21 by mail or by commercial carrier is complete on

22 mailing or delivery to the carrier. Service by
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23 electronic means is complete on transmission.

24 unless the part= making service is notified that the

25 paper was not received bythe party served.

26

Committee Note

Rule 25(a)(2)(D) presently authorizes the courts of appeals to
permit papers to be filed by electronic means. Rule 25 has been
amended in several respects to permit papers also to be served
electronically. In addition, Rule 25(c) has been reorganized and
subdivided to make it easier to understand.

Subdivision (c)(1)(D)., New subdivision (c)(1)(D) has been C
added to permit service to be made electronically, such as by e-mail
or fax. No party may be served electronically, either by the clerk or
by another party, unless the party has consented in writing to such
service.

A court of appeals may not, by local rule, forbid the use of
electronic service on a party that has consented to its use. At the
same time, courts have considerable discretion to use local rules to
regulate electronic service. Difficult and presently unforeseeable
questions are likely to arise as electronic service becomes more
common. Courts have the flexibility to use their local rules to address
those questions. For example, courts may use local rules to set forth
specific procedures that a party must follow before the party will be
deemed to have given written consent to electronic service.
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Parties also have the flexibility to define the terms of their
consent; a party's consent to electronic service does not have to be
"all-or-nothing." For example, a party may consent to service by
facsimile transmission, but not by electronic mail; or a party may
consent to electronic service only if "courtesy" copies of all
transmissions are mailed within 24 hours; or a party may consent to
electronic service of only documents that were created with Corel
WordPerfect.

Subdivision (c)(2). The courts of appeals are authorized under
Rule 25(a)(2)(D) to permit papers to be filed electronically.
Technological advances may someday make it possible for a court to
forward an electronically filed paper to all parties automatically or
semi-automatically. When such court-facilitated service becomes
possible, courts may decide to permit parties to use the courts'
transmission facilities to serve electronically filed papers on other
parties who have consented to such service. Court personnel would
use the court's computer system to forward the papers, but the papers
would be considered served by the filing parties, just as papers that are
carried from one address to another by the United States Postal
Service are considered served by the sending parties, New subdivision
(c)(2) has been added so that the courts of appeals may use local rules
to authorize such use of their transmission facilities, as well as to
address the many questions that court-facilitated electronic service is
likely to raise.

Subdivision (c)(4). The second sentence of new subdivision
(c)(4) has been added to provide that electronic service is complete
upon transmission. Transmission occurs when the sender performs
the last act that he or she must perform to transmit a paper,
electronically; typically, it occurs when the sender hits the "send" or
"transmit" button on an electronic mail program. There is one
exception to the rule that electronic service is complete upon
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transmission: If the sender is notified - by the sender's e-mail
program or otherwise - that the paper was not received, service is
not -complete, and the sender must take additional steps to effect
service. A paper has been "received"' by the party on which it has
been served as long as the party has the ability to retrieve it. A party
cannot defeat service by choosing not to access electronic mail on its
server. -, .

1. Recommendation

The Committee proposes to amend Rule 25(c) to authorize
parties to use electronic means to serve other parties who have
consented to electronic service, to permit parties to use the court's
transmission facilities to make electronic service (when authorized by
local rule), and to define when electronic service is complete. In
addition, the Committee proposes to reorganize and subdivide
Rule 25(c) to make it easier to understand.

2. Changes Made After Publication and Comments

No changes werel made to the text of the proposed amendment.
A paragraph was added to the Committee Note to clarify that consent
to electronic service is not an "all-or-nothing" matter.

3. Summary of Public Comments

The Public Citizen Litigation Group (00-AP-005) generally
supports the electronic service rules, but raises three concerns:

1. What does it mean to say that- a party must consent "in
writing"? Does an exchange of e-mail suffice? Must there be a "hard
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copy" writing with an original signature? Does the consent, in
whatever form, have to be filed with the court?

2. Parties should be required to serve and file a hard copy of
every document that is served electronically. A document that is
attached to an e-mail will be paginated differently for every recipient
who opens and prints it, due to differences among e-mail and word
processing programs and printers. Thus, if the parties and the court
are to be able to refer to the particular page of a document, hard
copies of that document will have to be served and filed.

3. There is an inconsistency between the proposed rules'-
which seem to envision that electronic service can serve as the sole
means of serving a document 1- and Rule 31 (b) - which requires
that two copies of briefs be served on every party., The Committee
should either require that parties serve hard copies of every
electronically served document (as suggested above) or amend
Rule 31(b) to eliminate the two-copy requirement when electronic
service is used.

The Advisory Committee on Rules of Practice & Internal
Operating Procedure of the United States Court of Appeals for
the Ninth Circuit (00-AP-0 11) believes that several issues need to be
clarified (1) The Committee suggests that the proposed rule should
"explain the difference between non-receipt of amessage (it never got
there) as opposed to a message that has yet to be read (the automated
'I'm out of the office' messages)." (2) -The Committee also seeks
clarification about "what a litigant is required to tell the court; if a
party notified the court that he served a document by e-mail and then
found out it didn't get there, is he required to provide the court with
that update or tell the court what he did thereafter?" (3) The
Committee asks what "steps, or obligations" are triggered when "a
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document is served by e-mail, but it cannot be read by the recipient
due to formatting or other problems?"

Judge Frank H. Easterbrook (7th Cir.) (00-AP-012) is
"enthusiastic" about the electronic service rules, but he objects to
requiring consent "in writing." "The implication of Rule 25(c)(i1)(D)
that agreement must be recorded on paper before the parties may
move forward electronically is incompatible with [the Electronic
SignaturesinGlobal andNational Commerce Act, 15 U.S.C. §§ 7001
et seq., which permits people to make and "sign" agreements
electronically]. Let people signify their agreement in whatever way
they find satisfactory.'"k;b

The Appellate Practice! Section of the State Bar of Michigan
(00-AP-013) generally'supports the electronic service rules, but urges
that "theproposed amendment [be] modified to require that electronic -

service-be accompanied by traditional service of a hard copy of the
document.' The` Sectiohnis concerned that, unlike service by mail or
hand, electronic service will "generally go straight to an attorney's
computer" rather than be "channeled through support staff." If an
attorney is awayfromthe officellfor several days,no one may discover
that a document has been served, and a deadline to respond to the
document may pass. The Section concedes that attorneys could avoid
this problemnby, for example,forwarming their-e-mail to support staff
or activating an automatic reply feature which informs senders that
their e-mails will not be read until a particWa date." However, "not all
attorneys have access to this technology or know of its availability."
The Section also is concernd about the pagination problem described
by the Public Citizen Litigation Group.l .

The Appellate Practicel Commiittee of the Commercial and
Federal Litigation Section jof the New York State Bar Association
(00-AP-017) supports the proposal.
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The National Association of Criminal Defense Lawyers (00-
AP-019) supports the electronic services rules, but stresses that it is
critical that electronic service only be allowed if the recipient consents
in writing. Electronic service will raise many issues, such as what
happens when an attachment can't be opened or when each recipient's
copy of a brief is paginated differently. For these reasons, "[aldvance
consent is essential."

The Advisory Committee on Procedures for the D.C. Circuit
(00-AP-020) supports the proposal, although it suggests that language
be added to the Committee Note to clarify that consent to electronic
service is not an "all-or-nothing" affair. Parties should be able to
define the terms of their consent; for example, they should be able to
consent to service by fax but not by e-mail. The Committee also asks
how a party served electronically will know that a paper has been
signed under proposed Rule 32(d) (the Committee suggests requiring
a "certificate of signature") and asks when service will be deemed
complete in the situation in which service does not completely fail, but
is simply delayed for a few days, and the serving party is made aware
of that delay.

Rule 25. Filing and Service

2 (d) Proof of Service.

3 (1) A paper presented for filing must contain either of

4 the following:
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5 (A) (S an acknowledgment of service by the person

6 served;,or

7 (,,B) ,-,proof of service consisting of a statement by

8 the person who made service certifying:

9 (i) the date and manner of service;

10 (ii) the names of the persons served; and

11 , (iii) Ftheir mailing or electronic addresses,

12 facsimile numbers., or the addresses of

13 the places of delivery. as appropriate for

14 the manner of service.

15
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Committee Note

Subdivision (d)(1)(B)(iii). Subdivision (d)(1)(B)(iii) has been
amended to require that, when a paper is served electronically, the
proof of service of that paper must include the electronic address or
facsimile number to which the paper was transmitted.

1. Recommendation

The Committee proposes to amend Rule 25(d) to require that a
proof of electronic service must state the electronic address or
facsimile number of the party served.

2. Changes Made After Publication and Comments

The text of the proposed amendment was changed to refer to
"electronic" addresses (instead of to "e-mail" addresses), to include
"facsimile numbers," and to add the concluding phrase "'as appropriate
for the manner of service." Conforming changes were made to the
Committee Note.

3. Summary of Public Comments

Judge Frank H. Easterbrook (7th Cir.) (00-AP-012) objects
to the phrase "mail or e-mail addresses." He points out that "[e]-mail
is just one means of exchanging information." Litigants may, for
example, "post information on each other's web or FTP sites." Judge
Easterbrook suggests substituting "physical or electronic addresses."-

The Advisory Committee on Procedures for the D.C. Circuit
(00-AP-020) suggests that "facsimile numbers" be added after "e-mail
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addresses" and that "as appropriate for the method of service" be
added at the end of the subdivision.

Rule 26. ,Computing and Extending Time

2 (c) Additional Time after Service. When a party, is

3 required or permitted to act within a prescribed period

4 after a paper is served on that party, 3 calendar days are

5 added to the prescribed period unless the paper is

6 delivered on the date of service stated in the proof of

7 service. For purposes ofthis-Rule 26(c). a paper that is

8 served electronically is not treated as delivered on the

9 date of service stated in the proof of service.

Committee Note

Subdivision (c). Rule 26(c) has been amended to provide that
when a paper is served on a party by electronic means, and that party
is required or permitted to respond to that paper within a prescribed
period, 3 calendar days are added to the prescribed period. Electronic
service is usually instantaneous, but sometimes it is not, because of
technical problems. Also, if a paper is electronically transmitted to a
party on a Friday evening, the party may not realize that he or she has

Ruls Ap. -6
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been served until two or three days later. Finally, extending the "3-
day rule" to electronic service will encourage parties to consent to
such service under Rule 25(c).

1. Recommendation

The Committee proposes to amend Rule 26(c) to provide that
when a paper is served on a party by electronic means, and that party
is required or permitted to respond to that paper within a prescribed
period after service, 3 calendar days are added to the prescribed
period.

2. Changes Made After Publication and Comments

No changes were made to the text of the proposed amendment
or to the Committee Note.

3. Summary of Public Comments

The Public Citizen Litigation Group (00-AP-005) supports the
proposal.

Roy H. Wepner, Esq. (00-AP-006) did not take a position on
the proposed amendment to Rule 26(c), but, in commenting on the
proposed amendment to Rule 26(a)(2), described an ambiguity in the
way the two rules intersect. (See Mr. Wepner's comments on Rule
26(a)(2), summarized below.)

Judge Frank H. Easterbrook (7th Cir.) (00-AP-012) objects
to extending the 3-day rule to electronic service, which, he says, will
"slow[] litigation down." He argues that one of the reasons cited in
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the Committee Note, -the possibility of"technical problems"-can
also occur in hand delivery,(e.g., a law firm's receptionist or mail
room may fail to get a hand-delivered package to a lawyer). The 3-
day rule does not apply to hand delivery, and Judge Easterbrook
believes, that electronic service should, be treated likewise.

Even if the 3-day rule is to be applied to electronic service, Judge
Easterbrook suggests that the last sentence of Rule 26(c) be rewritten
to state simply: "For purposes of this Rule 26(c), electronic service
is treatedithe same as service-by mail.," As drafted, Judge Easterbrook
says, the last sentence of Rule 26(c) "is phrased in the negative and
will leave many readers scratching their heads."

Most members ofthe Advisory Committee on Procedures for
the D.C. Circuit (00-AP-020) oppose extending the 3-day rule to
electronic service. The government attorneys on the Committee
support the proposal.

Rule 36. Entry of Judgment; Notice

2 (b) Notice. On the date when judgment is entered, the clerk,

3 must maiH-to serve on all parties a copy of the opinion-

4 or the judgment, if no opinion was written -and a

5 notice of the date when the judgment was entered.

6
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Committee Note

Subdivision (b). Subdivision (b) has been amended so that the
clerk may use electronic means to serve a copy of the opinion or
judgment or to serve notice of the date when judgment was entered
upon parties who have consented to such service.

1. Recommendation

The Committee proposes to amend Rule 36(b) so that the clerk
may use electronic means to serve a copy of an opinion or judgment
or to serve notice ofthe date when judgment was entered upon parties
who have consented to electronic service.

2. Changes Made After Publication and Comments

No changes were made to the text of the proposed amendment
or to the Committee Note.

3. Summary of Public Comments

The Public Citizen Litigation Group (00-AP-005) supports the
proposal.

Judge Frank H. Easterbrook (7th Cir.) (00-AP-0 12) supports
the proposal.

The Advisory Committee on Procedures for the D.C. Circuit
(00-AP-020) supports the proposal.
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Rule 45. Clerk's Duties,,

1

2 (c) Notice of an Order or Judgment. Upon the entry of an

3 order or judgment, the circuit clerk must immediately

4 serve by mai* a notice of entry on each party-t

5 proceeding, with a copy of any opinion, and must note

6 the mailing date of service on the docket. Service on a

7 party represented by counsel must be made on counsel.

8

Committee Note

Subdivision (c). Subdivision (c) has been amended so that the
clerk may use electronic means to serve notice of entry of an order or
judgment upon parties who have consented to such service.

1.. Recommendation

The Committee proposes to amend Rule 45(c) so that the clerk
may use electronic -means to serve notice of entry of an order or
judgment upon parties who have consented to electronic service.
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2. Changes Made After Publication and Comments

No changes were made to the text of the proposed amendment
or to the Committee Note.

3. Summary of Public Comments

The Public Citizen Litigation Group (00-AP-005) supports the
proposal.

Judge Frank H. Easterbrook (7th Cir.) (00-AP-0 12) supports
the proposal.

The Advisory Committee on Procedures for the D.C. Circuit
(00-AP-020) supports the proposal.

(~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~

Rule 26. Computing and Extending Time

(a) Computing Time. The following rules apply in

2 computing any period of time specified in these rules or

3 in any local rule, court order, or applicable statute:

4 (1) Exclude the day of the act, event, or default that

5 begins the period.

6 (2) Exclude intermediate Saturdays, Sundays, and legal

7 holidays when the period is less than 9 11 days,

8 unless stated in calendar days.
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9

Committee Note

Subdivision (a)(2). The Federal Rules of Civil Procedure and
the Federal Rules of Criminal Procedure compute time differently than
the Federal Rules of Appellate Procedure. Fed. R. Civ. P. 6(a) and
Fed. R. Crim. P. 45(a) provide that, in computing any period of time,
"[w]hen the period of time prescribed or allowed is less than 11 days,
intermediate Saturdays, Sundays, and legal holidays shall be excluded
in the computation." By contrast, Rule 26(a)(2) ,provides that, in
computing any period of time, a litigant should "[e]xclude
intermediate Saturdays, Sundays, and legal holidays when the period
is less than 7 days, unless stated in calendar days." Thus, deadlines of
7, 8, 9, and 10 days are calculated, differently under the rules of civil
and criminal procedure than they are under the rules of appellate
procedure. This creates a trap for unwary litigants. No good reason
for this discrepancy is apparent, and thus Rule 26(a)(2) has been
amended so that, under all three sets of rules, intermediate Saturdays,
Sundays, and legal holidays will be excluded when computing
deadlines under 11 days but will be counted when computing
deadlines of 11 days and over.

1. Recommendation

The Committee proposes to amend Rule 26(a)(2) to provide
that, in computing deadlines under FRAP, intermediate Saturdays,
Sundays, and legal holidays should be excluded when computing
deadlines under '11 days but should be counted when computing
deadlines of 11 days and over. At present, time is computed one way
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under the appellate rules and another way under the rules of civil and
criminal procedure; the amendment would eliminate that disparity.

2. Changes Made After Publication and Comments

No changes were made to the text of the proposed amendment
or to the Committee Note.

3. Summary of Public Comments

Jack E. Horsley, Esq. (00-AP-002) supports the proposal.

The Public Citizen Litigation Group (O0-AP-005) supports the
proposal.

Roy H. Wepner, Esq. (00-AP-006) "heartily concur[s]" with
the proposal, but urges the Committee to address an ambiguity in the
way Rule 26(a)(2) interacts with Rule 26(c). Under amended
Rule 26(a)(2), the question whether intermediate Saturdays, Sundays,
and legal holidays are counted in calculating a deadline will turn on
whether the deadline is less than 11 days. The ambiguity is this: In
deciding whether a deadline is less than. 11 days, should the court first
count the 3 days that are added to the deadline under the 3-day rule
of Rule 26(c)? (Rule26(c) provides that "[w]hen a party is required
or permitted to act within a prescribed period after a paper is served
on that party, 3 calendar days are added to the prescribed period
unless the paper is delivered on the date of service stated in the proof
of service.") Or should the court add those 3 days only after it first
calculates the deadline under Rule 26(a)(2)?

A lot turns on the issue. Suppose that, on the face of a rule, a
party has 10 days to respond to a paper that has been served by mail.
If the 3 days are added to the deadline before asking whether the
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deadline is less than 11 days for purposes of Rule 26(a)(2), then the
deadline is&not less than 11 days, intermediate Saturdays, Sundays,
and legal holidays do count, and the party has 13 calendar days from
the date of service to respond (unlessthe 13th day falls on a weekend
or holiday). If the 3 days are not added to the deadline before asking
whether the: deadline is less than I11 days for purposes of Rule
26(a)(2), then the deadline is less than 11 days,, and intermediate
Saturdays, Sundays, and legal holidays do not count. The party would
have at least 14 calendar days to respond to the motion. If the 3 days
are then addedon top of that deadline, the party would have no less
than 17 days toL respond. M,

Mr. Wepner reports that-there has been extensive litigation over
this question. Mr. Wepner urges that any change made to Rule 26 to
address this ambiguity also be made to FRCP 6, so that time is
computed similarly under both sets of rules.

Judge Jon"O. Newtmanl'(2d Cir.) (00-AP-008) supports the
proposal, except that he '"'suggest[s] that this process be carriedto its
logical conclusion by eliminating fromrthe appellate rules theiconcept
of 'calendar days,' which now appears in the appellate rules, but not
in the civil or criminal rules., "l- Judge Newman expresses the belief that.
deadlines expressed in'ialendar days" -now appear "only i[in]
Rule 25(c) anidRule 26(c),lb'othofwhich concern three-day additions
for service by mail." iHe aitgr.i'ihat "[s]ince the ihree-day provisions
of civil Rule 6(e) andpcriminal Rule 45(e) have no 'calendar day'
exception, the appellate'rules also lshould have none."

Judge Frank H. Easterbrook (7th Cir.)(00-AP-012) gives his
"unqualified approval" to the proposed change to Rule 26(a)(2) and
the related changes, which, he-i says, "are nicely done and long
overdue." I'
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The Appellate Practice Committee of the Commercial and
Federal Litigation Section of the New York State Bar Association
(00-AP-017) supports this "long overdue" change to Rule 26(a)(2).
The Committee believes that FRAP could be "further improve[d]" if
the concept of "calendar days" was eliminated.

The National Association of Criminal Defense Lawyers (00-
AP-0 19) "strongly supports" the proposal. Given that the time for a
criminal defendant to appeal is 10 days - a deadline that is currently
calculated one way in the criminal rules and another way in the
appellate rules - the proposal is particularly welcome to criminal
defense attorneys. The proposal will "remove a source of confusion
and inadvertent error .. . for some inexperienced practitioners" and
"will also have the welcome effect of extending by at least two days
the time for defendants to appeal in a-criminal case."

The Advisory Committee on Procedures for the D.C. Circuit
(00-AP-020) supports the proposal.

Rule 4. Appeal as of Right - When Taken

I (a) Appeal in a Civil Case.

2

3 (4) Effect of a Motion on a Notice of Appeal.

4 (A) If a party timely files in the district court any

5 of the following motions under the Federal

6 Rules of Civil Procedure, the time to file an
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7 appeal runs for all parties from the entry of

8 the order disposing ofthe last such remaining

9 motion.:

10

11 , (vi) for relief under Rule 60 if the motion is

12 filed, no later than 10 days (computed

13 using Federal Rule of Civil Procedure

14 6(a)) after the judgment is entered.

15

Committee Note

Subdivision (a)(4)(A)(vi). Rule 4(a)(4)(A)(vi) has been
amended to remove a parenthetical that directed that -the 10-day
deadline be "computed using Federal Rule of Civil Procedure 6(a)."
That parenthetical has become superfluous because Rule 26(a)(2) has
been amended to require that all deadlines under 1 1 days be calculated
as they are under Fed. R.. Civ., P. 6(a).

Rules App. A-74



FEDERAL RULES OF APPELLATE PROCEDURE 73

1. Recommendation

The Committee proposes to amend Rule 4(a)(4)(A)(vi) to delete
aparenthetical that will become superfluous in light ofthe amendment
to Rule 26(a)(2) (described above).

2. Changes Made After Publication and Comments

No changes were made to the text of the proposed amendment
or to the Committee Note.

3. Summary of Public Comments

ThePublic Citizen Litigation Group (00-AP-005) supports the
proposal.

Judge Frank H. Easterbrook (7th Cir.) (00-AP-0 12) supports
the proposal.

The Advisory Committee on Procedures for the D.C. Circuit
(00-AP-020) opposes the proposal. The Committee acknowledges
that the proposal will have no practical impact, as 1 0-day deadlines
will now be calculated identically under the civil and appellate rules,
but argues that "[a] Rule 60 motion would be governed by the timing
provisions of the federal civil rules, and it seems better for the federal
appellate rules to say so explicitly.",

Rule 27. Motions

I (a) In General.

2
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3 (3) Response.

4 (A) Time to file. Any party may file a response

5 to a motion; Rule 27(a)(2) governs its

6 - contents. The response must be filed within

7 + 8 days after service of the motion unless

8 the court shortens or extends the time. A

9 motion authorized by Rules 8, 9, 18, or 41

10 may be granted before the +58-day period

1 1 runs only if the court gives reasonable notice

12 to the parties that it intends to act sooner.

1 3

Committee Note

Subdivision (a)(3)(A). Subdivision (a)(3)(A) presently requires
that a response to a motion be filed within 10 days after service of the
motion. Intermediate Saturdays, Sundays, and legal holidays are
counted in computing that 1 0-day deadline, which means that, except
when the 10-day deadline ends on a weekend or legal holiday, parties
generally must respond to motions within 10 actual days.

Fed. R. App. P. 26(a)(2) has been amended to provide that, in
computing any period of time, a litigant should "[e]xclude
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intermediate Saturdays, Sundays, and legal holidays when the period
is less than 11 days, unless stated in calendar days." This change in
the method of computing deadlines means that 1 0-day deadlines (such
as that in subdivision (a)(3)(A)) have been lengthened as a practical
matter. Under the new computation method, parties would never
have less than 14 actual days to respond to motions, and legal holidays
could extend that period to as much as 18 days.

Permitting parties to take two weeks or more to respond to
motions would introduce significant and unwarranted delay into
appellate proceedings. For that reason, the 10-day deadline in
subdivision (a)(3)(A) has been reduced to 8 days. This change will,
as a practical matter, ensure that every party will have at least 10
actual days - but, in the absence of a legal holiday, no more than 12
actual days -to respond to motions. The court continues to have
discretion to shorten or extend that time in appropriate cases.

1. Recommendation

The Committee proposes to amend Rule 27(a)(3)(A) to change
the time within which a party must file a response to a motion from 10
days to 8 days. This amendment is proposed in conjunction with the
proposed amendment to Rule 26(a)(2) (described above), under which
intermediate Saturdays, Sundays, and legal holidays will no longer be
counted when computing deadlines under 11 days.

2. Changes Made After Publication and Comments

In response to the objections of commentators, the time to
respond to a motion was increased from the proposed 7 days to 8
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days. No other changes were made to the text of the proposed
amendment or to the Committee Note.

3. | Summary of Public Comments

The Public Citizen Litigation Group (00-AP-005)- has "no
objection in principle" to shortening the time to respond to a motion
in light of the proposed amendment to Rule 26(a)(2). However, it
points out that, under the current 10-day rle, litigants always have at
least 10 actual days;,whereas under the proposed 7-day'rule, litigants
will sometimes have only '9 actual days. The Group objects to this 1-
day reduction inthe time to respond to motions, particularly since "the
time peri ds under FRP 27 can be quite difficult to meet, especially
as they apply to certain substantive m'tions, suh as those relating to
complex issues ofappellate'jurisdiction" Therop urges that the
Committee reduce the deadline to 8,days, ratherthan to7. The-Group>
also recommends that the current 10-day rule - calculated under the
amended R~ule 26(a)(2) pbe retajned for dispositivemotions.

Judge Frank H. Easterbrook (7th Cir.) (00-AP-0 12) supports
the proposal.

The Appellate Practice Section of the State Bar of Michigan
(00-AP-0 13) does not oppose abbreviating the time to respond to a
motion in light of the change in the manner in which deadlines will be
calculated under'anmended Rule 26(a)(2).' However, it'urges that the
deadline be reduced to 8 days; rather than' 7 days, for the reasons
described by the Public Citizen Litigation Group. The Section argues
that busy practitioners already have difficulty meeting -the current
deadline of at least 10 actual days and that reducing the deadline to at
least 9 actual days, would create a hardship.
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The National Association of Criminal Defense Lawyers (00-
AP-019) supports the proposal, but urges that Rule 27(a)(3)(A) be
clarified "to say that the response time can be shortened by order in a
particular case, or by local rule with respect to a class or type of
motion. . ., but not by local rule applicable to all motions."

The Association also points out that Rule 27(d)(2) now limits
motions and responses to motions to "20 pages" and limits replies to
"10 pages." It urges that Rule -27(d)(2) be amended to express the
limits in words, rather than in pages. It also, suggests that a cross-
reference to Rule 32(c)(2) should be inserted into Rule 27(d)(1)(D),
to remind practitioners that the typeface and type style, provisions of
Rule 32 apply to motion papers.

The Advisory Committee on Procedures for the D.C. Circuit
(00-AP-020) supports the'proposal, except that it urge's that the
deadline be reduced to i8 days, rather than 7 days, for the reasons
described by the Public Citizen Litigation'Group.'

Rule 27. Motions

(a) In General.

2

3 (4) Reply to Response. Any reply to a response must

4 be filed within e 5 days after service of the

5 response. A reply must not present matters that do

6 not relate to the response.
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7

Committee Note

Subdivision (a)(4). Subdivision (a)(4) presently requires that
a reply to a response to a motion be filed within 7 days after service
of the response. Intermediate Saturdays, Sundays, and legal holidays
are counted in computing that 7-day deadline, which means that,
except when the 7-day deadline ends on a weekend or legal holiday,
parties generally must reply to responses to motions within one week.

iFed R. App¶I P. 26(a)(2) has been amended to provide that, ins
computing any period of time, a litigant should "[ejxclude
intermediate Saturdays, Sundays, and legal holidays when the period
is less than 11 days, unless stated in calendar days." This change in
the method of compuing deadlines means that 7-day deadlines (such,
as thathin subdivision (a)(4)) have been lengthened as a practical
matter. Under the new computtion method, parties would never
have less than 9 ac days to reply to responses to motions, and legal
holidays could extend that period to as much as 13 days. I,

Permitting parties to take 9 or more days to reply to a response
to a motion would introduce significant and unwarranted delay into
appellate proceedings. For that reason, the 7-day deadline in
subdivision (a)(4) has been reduced to 5 days. This change will, as a
practical matter, ensure that every party will have 7 actual days to file
replies to responses to motions (in the absence of a legal holiday).
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1. Recommendation

The Committee proposes to amend Rule 27(a)(4) to change the
time within which a party must file a reply to a response to a motion
from 7 days to 5 days. This amendment is proposed in conjunction
with the proposed amendment to Rule 26(a)(2) (described above),
under which intermediate Saturdays, Sundays, and legal holidays will
no longer be counted when computing deadlines under 11 days.

2. Changes Made After Publication and Comments

No changes were made to the text of the proposed amendment
or to the Committee Note.

3. Summary of Public Comments

Judge Frank H. Easterbrook (7th Cir.) (00-AP-0 12) supports
the proposal.

The Advisory Committee on Procedures for the D.C. Circuit
(00-AP-020) supports the proposal.

Rule 41. Mandate: Contents; Issuance and Effective
-Date; Stay

2 (b) When Issued. The court's mandate must issue 7

3 calendar days after the time to file a petition for

4 rehearing expires, or 7 calendar days after entry of an
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5 order denying a timely petition for panel rehearing,

6 petition for rehearing en banc, or motion for stay of

7 mandate, whichever is later. The court may shorten or

8 extend the time.

9

Committee Note

Subdivision (b). Subdivision (b) directs that the mandate of a
court must issue 7 days after the time to file a petition for rehearing
expires or 7 days after the court denies a timely petition for panel
rehearing, petition for rehearing en banc, or motion for stay of
mandate, whichever is later. Intermediate Saturdays, Sundays, and
legal holidays are counted in computing that 7-day deadline, which
means that, except when the 7-day deadline ends on a weekend or
legal holiday, the mandate issues exactly one week after the triggering
event.

Fed. R. App.-P. 26(a)(2) has been amended to provide that, in
computing any period of time, one should "[e]xclude intermediate
Saturdays, Sundays, and legal holidays when the period is less than 11
days, unless stated in calendar days." This change in the method of
computing deadlines means that 7-day deadlines (such as that in
subdivision (b)) have been lengthened as a practical matter. Under the
new computation method, a mandate would never issue sooner than
9 actual days after a triggering event, and legal holidays could extend
that period to as much as 13 days.
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-I Delaying mandates for 9 or more days would introduce
significant and unwarranted delay into appellate proceedings. For that
reason, subdivision (b) has been amended to require that mandates
issue 7 calendar days after a triggering event.

1. Recommendation

The Committee proposes to amend Rule 41(b) to provide that
the mandate of alcourt must issue 7 calendar days after the time to file
a petition for rehearing expires or 7 calendar days after the court
denies a timely petition for panel rehearing, petition for rehearing en
banc, or motion for stay of mandate, whichever is later. This
amendment is proposed in conjunction with the proposed amendment
to Rule 26(a)(2) (described above), under which intermediate
Saturdays, Sundays, and legal holidays will no longer be counted
when computing deadlines under 11-days, unless the deadline is stated
in "'calendar days.''

2. Changes Made After Publication and Comments

No changes were made to the text of the proposed amendment
or to the Committee Note.

3. Summary of Public Comments

The Public Citizen Litigation Group (00-AP-005) supports the
proposal.

Judge Jon 0. Newman (2d Cir.) (00-AP-008) opposes the
proposal. Judge Newman believes that the concept of "calendar
days" should be eliminated entirely from the appellate rules. (See the
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summary of Judge Newman's comments about the proposed
amendment to Rule 26(a)(2).) Judge Newman argues that, "[i]f
'calendar days' cannot be eliminated entirely, at least they should not
be added, as is now proposed for Appellate Rule 41 (b)." As to the
rationale for that change - that leaving the period at "7 days,"
calculated under new Rule 26(a)(2), would mean that mandates would
not issue until 9 to 13 days after a triggering event - Judge Newman
has three responses: (1) The harm of the added delay is not as great
as the harm that would be caused by "the added confusion of
'calendar days."'' (2),The court of appeals can always shorten the
time for issuing the mandate in a particular case. (3) If the 7-day
perioddis too long,,it should be shortened to 5 rdays, not stated in
"calendar days." aM

Judge Frank H. Easterbrook (7th Cir.) (00-AP-012)'suppcorts
the proposal. i

The Appellate Practice Committee of the Commercial and
Federal Litigation Section of the New York State Bar Association
(00-AP-01 7) opposes the proposal. It doubts that delaying mandates
for 9 or more days would cause, any real harm and points out that
courts always retain authority to order that their mandates issue
whenever they want. i-,

The Advisory Committee on Procedures for the D.C. Circuit
(00-AP-020) supports the proposal.
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a. Alternative One2

Rule 26.1. Corpot rate Disclosure Statement

1 (a) Who Must File.

2 f Nongovernmental corporate partv. Any

3 nongovernmental corporate party to a proceeding

4 in a court of appeals must file a statement that:

5 LA) identifies RH-its ggy parent corporations

6 and isting any publicly held eompany

7 corporation that owns 10% or more of the

8 party's its stock or states that there is no such

9 corporation, and

10 (B ) discloses any additional information that ma

11 be publicly designated by the Judicial

12 Conference of the United' States.

2 At its June 7-8, 2001, meeting, the Committee on Rules of Practice
and Procedure voted to reject Alternative One.
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13 (Q Other party. Any other party to a proceeding in

14 a court of appeals must file a statement that

15 discloses anM information that may be publicly

16 designated by the Judicial Conference ofthe United

17 States.,

18 (b) Time for Filing; Supplemental Filing. A party must

19 file the Rule 26.1 (a) statement with the principal brief or

20 upon filing a motion, response, petition, or answer in the

21 court of appeals, whichever occurs first, unless a local

22 rule requires earlier filing. Even if the statement has

23 already been filed, the party's principal briefimust include

24 the statement before the table of contents. A party must

25 supplement its statement whenever the infornation that

26 must be disclosed under Rule 26.1 (a) changes.

27 (c) Number of Copies. If the Rule 26.1(a) statement is

28 filed before the principal brief, or if a supplemental

29 statement is filed, the party must file an original and 3
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30 copies unless the court requires a different number by

31 local rule or by order in a particular case.

Committee Note

Subdivision (a). Rule 26.1(a) presently requires nongovern-
mental corporate parties to file a "corporate disclosure statement." In
that statement, a nongovernmental corporate party is required to
identify all of its parent corporations and all publicly held corporations
that own 10% or more of its stock. The corporate disclosure
statement is intended to assist judges in determining whether they
must recuse themselves by reason of "a financial interest in the subj ect
matter in controversy." Code of Judicial Conduct, Canon 3C(l)(c)
(1972).

Rule 26.1 (a) has been amended to require that nongovernmental
corporate parties who currently do not have to file a corporate
disclosure statement - that is, nongovernmental corporate parties
who do not have any parent corporations and at least 10% of whose
stock is not owned by any publicly held corporation - inform the
court of that -fact. At present, when a corporate disclosure statement
is not filed, courts do not know whether it has not been filed because
there was nothing to report or because of ignorance of Rule 26.1(a).

Rule 26.1 (a) does not require the disclosure of all information
that could conceivably be relevant to a judge who is trying to decide
whether he or she has a "financial interest" in a case. Experience with
divergent disclosure practices and improving technology may provide
the foundation for more comprehensive disclosure requirements. The
Judicial Conference, supported by the committees that work regularly
with the Code of Judicial Conduct and by the Administrative Office of
the United States Courts, is in the best position to develop any
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additional requirements and to, adjust those requirements as
technological and other developments warrant. Thus, Rule 26.1(a)
has been amendedto authorize the Judicial Conference to promulgate
more detailed financial disclosure requirements - requirements that
might apply beyond nongovernmental corporate parties.

As has been true in the past, Rule 26.1(a) does not forbid the
promulgation, of local rules that require disclosures in addition to
those required by Rule ,26.1(a) itself. However; along, with the
authority provided to the Judicial Conference to require additional
disclosures is the authority to preempt any, local rulemaking on the
topiciof financial disclosure.

Subdivision (b) ¶,, Rule 26.1(b) has ibeen amended to require
parties to file supplemental disclosure statements whenever there is a
change in the information that Rule 26.1(a) requires the parties to
disclose. aForexample, if apublicly held corporationacquires 10%or
more of a party's stockafter the party has filed its disclosure
statement, the party shouldfile a supplemental statement identifying
that publicly held corporation.,

Subdivision (c). Rule 26.1 (c)'has been amended to provide that
a party, who is required to file a supplemental disclosure statement
must file an original, and t copies, ,unless a local rule or an order
entered in a particular case provides otherwise.
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b. Alternative Two3

Rule 26.1. Corporate Disclosure Statement

1 (a) Who Must File. Any nongovernmental corporate party

2 to a proceeding in a court of appeals must file a

3 statement that identifyiiies ail its ay parent

4 corporations and iisfing any publicly held eompany

5 corporation that owns 10% or more of tle party's its

6 stock or states that there is no such cornoration.

7 (b) Time for Filing: Supplemental Filing. A party must

8 file the Rule 26.1 (a) statement with the principal brief or

9 upon filing a motion, response, petition, or answer in the

10 court of appeals, whichever occurs first,. unless a local

11 rule requires earlier filing. Even if the statement has

12 already been filed, the party's principal briefmust include

13 the statement before the table of contents. A partv must

3 At its June 7-8, 2001, meeting, the Committee on Rules of Practice
and Procedure voted to approve Alternative Two.
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14 supplement its statement whenever the information that

15 must be disclosed under Rule 26.1 (a) changes.

16 (c) Number of Copies. If the Rule 26.1 (a) statement is

17 filed before the principal brief, or if a supplemental

18 statement is filed the party must file an original and 3

19 copies unless the court requires a different number by

20 local rule or by order in a particular case.

Committee Note

Subdivision (a). Rule 26.1 (a) requires nongovernmental
corporate parties to file a "corporate disclosure statement." In that
statement, a nongovernmental corporate party is required to identify
all of its parent corporations and all publicly held corporations that
own 10% or more of its stock. The corporate disclosure-statement is
intended to assist judges in determining whether they must recuse
themselves by reason of "a financial interest in the subject matter in
controversy." Code of Judicial Conduct, Canon 3C(l)(c) (1972).

Rule 26.1 (a) has been amended to require that nongovernmental
corporate parties who have not been required to file a corporate
disclosure statement - that is, nongovernmental corporate parties
who do not have any parent corporations and at least 10% of whose
stock is not owned by any publicly held corporation - inform the
court of that fact. At present, when a corporate disclosure statement
is not filed, courts do not know whether it has not been filed because
there was nothing to report or because of ignorance of Rule 26.1.
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Subdivision (b). Rule 26.1(b) has been amended to require
parties to file supplemental disclosure statements whenever there is a
change in the information that Rule 26.1(a) requires the parties to
disclose. For example, if a publicly held corporation acquires 10% or
more of a party's stock after the party has filed its disclosure
statement, the party should file a supplemental statement identifying
that publiclyheld corporation.

Subdivision (c). Rule 26.1 (c) has been amended to provide that
a party who, is required to file'a supplemental disclosure statement
must file an original and 3 copies, unless a local rule or an order
entered in a'particular case provides otherwise.

1. Recommendation

The Committee proposes to amend Rule 26.1 to require a
nongovernmental corporate party not only to file a disclosure
statement in which it identifies any parent corporation and any publicly
held corporation'that owns 10% or more of its stock (as a
nongovernmental corporate party is required to do under existing Rule
26.1), but also to file a statement indicating that there are no such
corporations if that is true, to include in any disclosure statement any
additional information that may be required by the Judicial Conference
of -the United States, and to, supplement, any disclosure statement
when circumstances warrant. The Committee also proposes to amend
Rule 26. 1 ,to require parties other than nongovernmental corporate
parties to file a disclosure statement in which they disclose any
information that may be required by the Judicial Conference of the
United States and to supplement any disclosure statement when
circumstances warrant.

Rules App. A-91



90 FEDERAL RULES OF APPELLATE PROCEDURE

2. Changes Made After Publication and Comments

The, Comrnmittee is submitting two versions of proposed
Rule 26.1, ,for the consideration of the StandingCommittee: l 

I! Theifirst version - "Alternative One", is the same as the
version that was published, except that theirule has been amended to
refer to "any information that may be publicly designated by the
Judicial Conference ,instead of to "any' information 'that may be
required by the Judicial Conference." , At its April meeting; the
Committee gave unconditional iapproyal to all Lof ",Alternative One,"
except the Judicial Copference provisions. i The G Committee
conditioned its approval of the Judicial Conference provisions on the
Standing Committee's assuring itself that law yers wuld have ready
access to any standards promulgated by the Judicial Conference and
that the Judicial Conference provisions were consistent with the Rules
Enabling Act.

The second version "Alternative Two" -is the same as the
version that was published, except that the Judicial Conference
provisions have been eliminated. The Civil Rules Committee met
several days after ,the Appellate Rules Committee 'and joined the
Bankruptcy Rules Committee in disapproving the Judicial Conference
provisions.,, Given the decreasing likelihood that the Judicial
Conference provisions will be approvedby-the Standing Committee,
I asked Prof. Schiltz to draft, and the Appellate, Rules Committee to
approve, a version of Rule 26.1 that omitted those provisions.
"Alternative Two" was circulated to and approved -by the Committee
in late April.,

! I ', 

I should note that, at its April meeting, the Appellate Rules
Committee discussed the financial disclosure provision that was-
approved by the Bankruptcy Rules Committee. That provision defines
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the scope of the financial disclosure obligation much differently than
the provisions approved by the Appellate, Civil, and Criminal Rules
Committees, which are based on existing Rule 26.1. For example, the
bankruptcy provision requires disclosure when a party "directly or
indirectly" owns 10 percent or more of "any class" of a publicly or
privately held corporation's "equity interests." Members of the
Appellate Rules Committee expressed several concerns about the
provision approved by the Bankruptcy Rules Committee, objecting
both to its substance and to its ambiguity.

3. Summary of Public Comments

Jack E. Horsley, Esq. (00-AP-002) supports the amendment,
which, he says, "will strip away a veil of concealment."

The Committee on Federal Courts of the Association of the
Bar of the City of New York (00-AP-004) sympathizes with the
practical considerations -that led to the proposal that the Judicial
Conference have authority to modify disclosure requirements without
going through the Rules Enabling Act process, but the Association
fears that "the necessary contents of a disclosure statement may be
less accessible to the bar and to the public if they are not set forth in
the rules themselves;''

The Public Citiien Litigation Group (00-AP-005) supports the
proposal.

The Committee on Federal Civil Procedure of the American
College of Trial Lawyers (00-AP-10) supports expanding the
obligation to file disclosure statements to non-corporate parties, as
Rule 26.1(a)(2) does. However, the Committee opposes granting
authority to the Judicial Conference to modify disclosure obligations
without going through the Rules Enabling Act process. Lawyers will
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not be able to know the nature of their obligations without contacting
the Judicial Conference directly before every case, which will create
an administrative burden for the staff of theConference and waste the
time of attorneys. "It is difficult to see the merit of referencing a set
of requirements that are not included in the Rules, may not exist and,
are not readily available." lK

Judge Frank H. Easterbrook (7th Cir.) (00-AP-0 12) strongly
supports two aspects of the proposal - extending the disclosure
obligation to non-corporate parties and requiring supplementation-
but is 4"appalled" by a third - giving authorityzed the Judicial
Conference to modify the disclosure obligation without going through
the Rules Enabling Act process. Judge Easterbrook's objecons to
the Judicial Conference provision are 'several: I(l) The 1provision
short-circuits the Rules Enabling Act process. The judicial branch
keeps telling Congress not to short-circuit the process; the judicial
branch impairs its credibility when it short-circuits theprocess itself.
(2) The provision Would weaken the role ofthe Standing Committee.
"Other, Committees iof the Conferefiie will see (and'use) an opening
into mles-,relatedissues, andthe ability ofthe6Standing' Commite to
coordinate matters of practice and procedure will, be undermined."
(3) The pvsion ~uld create a hardship for lawyers, as the ,Judicial
Conference does not publish its standards in any icentral,hreadily
accessible location. Judge Easterbrook recalls that some years ago the
Advisory ,Conhittee on iAppellate Rules proposed lthat the 'Judicial
Conference be given authority to set technical standards for briefs, and
that the proposal was rejected by the Standing Committee on the
grounds described abovel He urges that the Judicial Conference
provisi or of proposed Rule 26.1 suffer a similar fate.

Judge Easterbrook also questions the assertion in the Committee
Note that standards on' disclosure issued by the Judicial Conference
could preemptlocal rules. He points out thatRule 47(a)(1) provides
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that local rules "must be consistent with - but not duplicative of-
Acts of Congress and rules adopted under 28 U.S.C. § 2072 and must
conform to any uniform numbering system prescribed by the Judicial
Conference of the United States." Judge Easterbrook interprets Rule
47(a)(1) to provide that "[o]nly, statutes, rules, and one particular
Judicial Conference action supersede local rules."

The Advisory Committee on Procedures for the D.C. Circuit
(00-AP-020) opposes the proposal. The Committee believes that
"more than enough information is already being disclosed pursuant to
the current version of Rule 26[1] and the various local rules." It
objects to the Judicial, Conference provision because attorneys will
have difficulty ascertaining what the Judicial Conference requires and
because the provision is not authorized by the Rules Enabling Act.

Rule 27. Motions

2 (d) Form of Papers; Page Limits; and Number of Copies

3 (1) Format.

4

5 (B) Cover. A cover is not required. but there

6 must be a caption that includes the case

7 number, the name of the court, the title of the

8 case, and a briefdescriptive title indicating the
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9 purpose of the motion and identifying the

10 party or -parties for Whom it is filed. If a

11 , -, cover is used,& it must be white.

12

Committee Note

Subdivision (d)(l)(B). A cover is not required on motions,
responses to motions, or replies to responses to motions. However,
Rule 27(d)(1)(B) has been ,amended to provide that if a cover is
nevertheless used on such'a paper, the cover must be -white. The
amendment is intended to promote uniformity in federal appellate
practice.

1. Recommendation

The Committee proposes to amend Rule 27(d)(1)(B) to provide
that, if a cover is voluntarily used on a motion, response to a motion,
or reply to a response to a motion, the cover must be white.

2. Changes Made After Publication and Comments

No changes were made to the, text of the proposed amendment
or to the Committee Note.
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3. Summary of Public Comments

The Public Citizen Litigation Group (OO-AP-005) supports the
proposal.

Judge Frank H. Easterbrook (7th Cir.) (00-AP-0 12) opposes
the proposal - and the other "cover color" proposals. (See Judge
Easterbrook's comments on Rule 32(a)(2).)

The Appellate Practice Committee of the Commercial and
Federal Litigation Section of the New York State Bar Association
(00-AP-0 17) supports the proposal, which, it notes, reflects what "is
currently the general practice in the Courts of Appeals."

The Advisory Committee on Procedures for the D.C. Circuit
(00-AP-020) supports the proposal.

Rule 32. Form of Briefs, Appendices, and Other Papers

(a) Form of a Brief.

2

3 (2) Cover. Except for filings by unrepresented parties,

4 the cover of the appellant's brief must be blue; the

5 appellee's, red; an intervenor's or amicus curiae's,

6 green; and any reply brief, gray: and any
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7 supplemental brief, tan. The front cover of a brief

8 must contain:

9 (A) the number of the case centered at the top;

10 (B) the name of the court;

11 (C) the title of the case (see Rule 12(a));

12 (D) the nature of the -proceeding (e.g., Appeal,

13 Petition for Review) and the name of the

14 court, agency, or board below,

15 (E) the title of the brief, identifying the party or

16 parties for whom the brief is filed; and

17 (F) the name, office address, and telephone

18 number of counsel representing the party for

19 whom the brief is filed.

20

Committee Note

Subdivision (a)(2). On occasion, a court may permit or order
the parties to file supplemental briefs addressing an issue that was not
addressed -or adequately addressed - in the principal briefs.
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Rule 32(a)(2) has been amended to require that tan covers be used on
such supplemental briefs. The amendment is intended to promote
uniformity in federal appellate practice. At present, the local rules of
the circuit courts conflict. See, e.g., D.C. Cir. R. 28(g) (requiring
yellow covers on supplemental briefs); 11th Cir. R. 32, I.O.P. 1
(requiring white covers on supplemental briefs).

1. Recommendation

The Committee proposes to amend Rule 32(a)(2) to provide that
the cover on a supplemental brief must be tan.

2. Changes Made After Publication and Comments

No changes were made to the text of the proposed amendment
or to the Committee Note.

3. Summary of Public Comments

The Public Citizen Litigation Group (00-AP-005) supports the
proposal.

Judge Frank H. Easterbrook (7th Cir.) (00-AP-0 12) opposes
the proposal - and the other "cover color" proposals - which, he
says, are "more fiddly changes that will lead courts to reject
documents without promoting any important interest." He argues that
the lack of uniformity among circuits "poses no practical problems for
lawyers," as it is no worse than the lack of uniformity on other
matters. If -lack of uniformity is a problem, he suggests simply
providing that "lawyers [may] choose their own colors."
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The Appellate Practice Committee of the Commercial and
Federal Litigation Section of the New York State Bar Association
(00-AP-0 17) does not: object to then proposal,. but it, doubts the
seriousness of the problem that the propo6sal-is intended to address.-.
"The rationale for, the 'colored covers istoallow tecourtrto pick out-
abriefby seeing the color. Because supplemental briefs,,often are filed
after argument (or submission) picking them out is no problem." The
Committee added that "a good case can be made" for requiring that
a supplemental brief be the same color as the principal brief it
supplements.

The ,Committee urged that the Advisory Committee on Appellate
Rules consider further changes to Rule 32. to address the colors of
briefs filed in cases involving cross-appeals. It noted conflicting
practice within the circuits and asked "that the Advisory Committee
... impose some uniformity in covers on cross-appeals."

The Advisory Committee on Procedures for the D.C. Circuit
(00-AP-020) supports the proposal.

Rule 32. Form of Briefs, Appendices, and Other Papers
1,,,I P,

2 (c) Form of Other Papers.

3 (1) Motion. The form of a motion is governed by

4 Rule 27(d)'.

5 (2) Other Papers. Any other-paper, includinga

6 petition for panel rehearing and a petition for
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7 hearing or rehearing en banc, and any response to

8 such a petition, must be reproduced in the manner

9 prescribed by Rule 32(a), with the following

10 exceptions:

11 (A) A a cover is not necessary if the caption and

12 signature page of the paper together contain

13 the information required by Rule 32(a)(2);

14 and. If a cover is used, it must be white.

15 (B) Rule 32(a)(7) does not apply.

16

Committee Note

Subdivision (c)(2)(A). Under Rule 32(c)(2)(A), a cover is not
required on a petition for panel rehearing, petition for hearing or
rehearing en banc, answer to a petition for panel rehearing, response
to a petition for hearing or rehearing en banc, or any other paper.
Rule 32(d) makes it clear that no court can require that a cover be
used on any ofthese papers. However, nothing prohibits a court from
providing in its local rules that if a cover on one of these papers is
"voluntarily" used, it must be aparticular color. Several circuits have
adopted such local rules. See, e.g., Fed. Cir. R. 35(c) (requiring
yellow covers on petitions for hearing or rehearing en banc and brown
covers on responses to such petitions); Fed. Cir. R. 40(a) (requiring
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yellow covers on petitions for panel rehearing and brown covers on
answers to such petitions); 7th Cir. R. 28 (requiring blue covers on
petitions for rehearing filed by appellants or answers to such petitions,
and requiring red covers on petitions for rehearing filed by appellees
or answers to such petitions); 9th Cir. R. 40-1 (requiring blue covers
on petitions for panel rehearing filed by appellants and red covers on
answers to such petitions, and requiring red covers on petitions for
panel rehearing filed by appellees and blue covers on answers to such
petitions); 11th Cir. R., 35-6 (requiring white covers on petitions for
hearing or rehearing en banc).

These conflicting local rules create a hardship for counsel who
practice in more than one circuit. For that reason, Rule 32(c)(2)(A)
has been amended to provide that if a party chooses to use a cover on
a paper that is not requ ired to' have one, that cover must be white.
The amendment is intended to preempt all' local rulemaking on the
subject of cover colors and thereby promote uniformity in federal
appellate practice.

1. Recommendation

The Committee proposes to amend Rule 32(c)(2)(A) to provide
that, if a cover is voluntarily used on a petition for panel rehearing,
petition for hearing or rehearing en banc, answer to a petition for
panel rehearing, or response to a petition for hearing or rehearing en
banc, the cover must be white.

2. Changes Made After Publication and Comments

No changes were made to the text of the proposed amendment
or to the Committee Note.
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3. Summary of Public Comments

The Public Citizen Litigation Group (00-AP-005) supports the
proposal.

Judge Frank H. Easterbrook (7th Cir.) (00-AP-0 12) opposes
the proposal- and the other "cover color" proposals. (See Judge
Easterbrook's comments on Rule 32(a)(2).) If Rule 32(c)(2)(A) is to
specify colors, then Judge Easterbrook urges "different colors for
petitions and responses," just as different colors are used for
appellants' and appellees' briefs. He points out that the Supreme
Court requires tan covers on petitions and orange covers on
responses, and suggests that Rule 32 do likewise, so as to achieve
"vertical as well as horizontal uniformity." Alternatively, he suggests
the Seventh Circuit's approach of requiring that the colors of the
petitions and responses be the same as the colors of the filing parties'
briefs on the merits.

The Appellate Practice Committee of the Commercial and
Federal Litigation Section of the New York State Bar Association
(00-AP-0 17) supports the proposal.

The Advisory Committee on Procedures for the D.C. Circuit
(00-AP-020) supports the proposal.

Rule 28. Briefs

2 (j) CitationofSupplementalAuthorities. Ifpertinentand

3 significant authorities come to a party's attention after
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4 the party's brief has been filed - or after oral argument

5 but before decision - a party may promptly advise the

6 circuit clerk by letter, with a copy to all other parties,

7 setting forth the citations. The letter must state witho

8 m*gi;iment the reasons for the supplemental citations,

9 referring either to the page of the brief or to a point

10 argued orally. The body of the lettermust not exceed

11 350 words. Any response must be made promptly and

12 must be similarly limited.

Committee Note

Subdivision (j). In the past, Rule 280) has required parties to
describe supplemental authorities "without argument." Enforcement
of this restriction has been lax, in part because of the difficulty of
distinguishing "state[ment] ... [of] the reasons for the supplemental
citations," which is required, from "argument" about the supplemental
citations, which is forbidden.

As amended, Rule 28(j) continues to require parties to state the
reasons for supplemental citations, with reference to the part of a brief
or oral argument to which the supplemental citations pertain. But
Rule 28(j) no longer forbids "argument." Rather, Rule 28(j) permits
parties to decide for themselves what they wish to say about
supplemental authorities. The only restriction upon parties is that the
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body of a Rule 28(j) letter - that is, the part of the letter that begins
with the first word after the salutation and ends with the last word
before the complimentary close - cannot exceed 350 words. All
words found in footnotes will count toward the 350-word limit.

1. Recommendation

The Committee proposes to amend Rule 28(j) to eliminate the
prohibition on "argument" in letters that draw the court's attention to
supplemental authorities and to impose a 350-word limit on such
letters.

2. Changes Made After Publication and Comments

No changes were made to the text of the proposed amendment
or to the Committee Note, except that the word limit was increased
from 250 to 350 in response to the complaint of some commentators
that parties would have difficulty bringing multiple supplemental
authorities to the attention of the court in one 250-word letter.

3. Summary of Public Comments

The Committee on Federal Courts of the Association of the
Bar of the City of New York (00-AP-004) strongly supports the
amendment, as the prohibition on argument in the current version of
Rule 28(j) "is regularly and blatantly flouted." In order to prevent
similar disregard of amended Rule 28(j), the Association proposes that
the penultimate sentence be rewritten as follows: "The letter
(including all contents, footnotes, and attachments other than the
supplemental authorities which are the subject of the letter, but
excluding the address, salutation, signature, and copy recipients) must
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not exceed 250 words, and the number of such words, shall be set
forth at the foot of the letter." The Association further recommends
that Rule 25(a)(4) be amended to instruct clerks, to refuse to accept
letters that do not comply with Rule 28(j).

The Public Citizen Litigation Group (00-AP-005) supports the
proposal, except that it urges that Rule 280) letters be limited to 400
words, instead of 250 words. The Group argues that "a 250-word
limit . . . will be unduly restrictive in some circumstances," such as in
"complex oases [when] it is often difficult to state the holding of the
new authority and its relationship to the arguinents made inthe briefs
... infewer than 250 words, ,even without argument." The Group
also expresses concern about imposing a word limit - whether it be'
250 words or 400 words -to Rule 28(j) letters that address multiple
authorities. TheGrou, p is concernedithat counsel, finding that 250 or
400 words is insufficient to discuss multiple authorities, will instead
submit alseparate letter on each auhority, which will be burdensome
for all involved. The Group recommends that the word limit "be
imposed, on a per-iss~ue basis.",

Eric A.l Johnson, Esq. (00-M-009) opposes the proposal: He
believes that permitting parties to argue in Rule 28(j) submissions
would "exacerbate the unfairness that often arisesefrom inequality of
resources." He recommends retention ofthe prohibition on argument.

The Advisory, Committee onl R ules of Practice & Internal
Operating Procedure of the Unitedi, States Court of Appeals for
the Ninth Circuit raises a number of concerns abqut the proposal.
Some members of te Committee ppose any change to the rule; they
fear that courts mayl be "inpndated" 'with Rule 28(j) letters "because
the new language contemplates aresponse to a [Rule 280)] letter" and
because "[t]he proposed rule places' no limitation on the number of
250-word letters any party would be entitled to submit.?' Other
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members believe that the 250-word limit is too low, especially when
the party seeks to bring several new cases to the attention of the
court. These members suggest that, at a minimum, the amendment
provide that the words and numerals contained in the citations
themselves not count toward the 250-word limit. The Committee also
suggests that consideration be given to requiring that Rule 28(j) letters
be accompanied by a certificate of compliance.

Judge Frank H. Easterbrook (7th Cir.) (00-AP-012) views the
proposal as "sound in principle."

The Appellate Practice Section of the State Bar of Michigan
supports the proposal, except that it recommends that "case names
and citations" not count toward the 250-word limit.

The Appellate Practice Committee of the Commercial and
Federal Litigation Section ofthe New York State Bar Association
(00-AP-017) supports the proposal. It agrees that the current
prohibition on "argument" is violated in "almost all letters to Courts
of Appeals."

The National Association of Criminal Defense Lawyers (00-
AP-019) supports the proposal.

The Advisory Committee on Procedures for the D.C. Circuit
(00-AP-020) supports the proposal, although it expresses concern that
the 250-word limit is insufficient when a party wishes to bring several
supplemental authorities to the attention of the court. It suggests
revising Rule 28(j) "to allow 250 words, or 150 words for each new
authority, whichever is longer."
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Rule 31. Serving and Filing Briefs '

1 ''' ',,*'* F* ,**

2 (b)i Number of Copies. Twenty-five copies of each brief

3 must be filed with the clerk and 2 copies must be served

4 on each unrepresented party and on counsel' for each

5 separately represented party. An unrepresented party

6 proceeding in forma pauperis must file 4 legible copies

7 with the clerk, and one copy must be served on each

8 unrepresented party and on counsel for each separately

9 represented party. The court may by local rile or by

10 order in a particular case require the filing or service of

11 a different number.

12

Committee Note

Subdivision (b). In requiring that two copies of each brief
"must be served on counsel for each separately represented patty,"
Rule 3 1(b) may be read to imply that copies of briefs need not be
served on unrepresented parties. The Rule has been amended to
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clarify that briefs must be served on all parties, including those who
are not represented by counsel.

1. Recommendation

The Committee proposes to amend Rule 31(b) to clarify that
briefs must be served on all parties, including those not represented by
counsel.

2. Changes Made After Publication and Comments

No changes were made to the text of the proposed amendment
or to the Committee Note.

3. Summary of Public Comments

The Public Citizen Litigation Group (00-AP-005) supports the
proposal. It recommends that Rule 31(b) be further amended to
require service of one copy of each brief on each known amicus. (At
present, the rule requires service only on parties.) -

Judge Frank H. Easterbrook (7th Cir.) (00-AP-012) believes
that the proposal represents "[a]n improvement."

The Advisory Committee on Procedures for the D.C. Circuit
(00-AP-020) supports the proposal.
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16 (ii) the number of lines of

17 monospaced type in the brief

18 (ii) Form 6 in the Appendix of Forms is a

19 suggested form of a certificate of

20 compliance. iUse of Form 6 must be

21 regarded as sufficient to meet the

22 requirements of Rule 32(a)(7)C)(i).

23

Committee Note

Subdivision (a)(7)(C). If the principal brief of a party exceeds
30 pages, or if the reply brief of a party exceeds 15 pages, Rule
32(a)(7)(C) provides that the party or the party's attorney must certify
that the brief complies with the type-volume limitation of
Rule 32(a)(7)(B). Rule 32(a)(7)(C) has been amended to refer to
Form 6 (which has been added to the Appendix of Forms) and to
provide that a party or attorney who uses Form 6 has complied with
Rule 32(a)(7)(C). No court may provide to the contrary, in its local
rules or otherwise.

Form 6 requests not only the information mandated by
Rule 32(a)(7)(C), but also information that will assist courts in
enforcing the typeface requirements of Rule 32(a)(5) and the type
style requirements of Rule 32(a)(6). Parties and attorneys are not
required to use Form 6, but they are encouraged to do so.
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1. Recommendation

The Committee proposes to amend Rule 32(a)(7)(C) to provide
that the filing of a new Form 6 must be regarded as sufficient to meet
the obligation imposed by Rule 32(a)(7)(C) to certify that a brief
complies with the type-volume limitation of Rule 32(a)(7)(B). The
Committee also proposes to add a new Form 6 as a suggested form of
a certificate of compliance with the type-volume limitation of Rule
32(a)(7)(B).

Form 6. Certificate of Compliance With Rule 32(a)

Certificate of Compliance With Type-Volume Limitation,
Typeface Requirements, and Type Style Requirements

1. This brief complies with the type-volume limitation of Fed. R.
App. P. 32(a)(7)(B) because:

-,this brief contains [state the number of] words, excluding
the parts of the brief exempted by Fed. R. App. P.
32(a)(7)(B)(iii), or

a this brief uses a monospaced typeface and contains [state
the number of] lines oftext, excluding the parts of the brief
exempted by Fed. R. App. P. 32(a)(7)(B)(iii).

2. This brief complies with the typeface requirements of Fed. R.
App. P. 32(a)(5)- and the type style requirements of Fed. R. App. P.
32(a)(6) because:
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C this brief has been prepared in a proportionally spaced
typeface using [state name and version ofwordprocessing
program] in [state font size and name of type sty'le], or

O this brief has been prepared in a monospaced typeface
using [state . name and Version of word processing
program] with [state .number of charcters per"inch and
name of type style]. l

(s)_

Attorney for

Dated:

2. Changes Made After Publication and Comments

No changes were made to the text of the proposed amendment
or to the Committee Note.

3. Summary of Public Comments

TheAdvisory Committee on Procedures for the D.C. Circuit
(00-AP-020) supports the proposal, although it suggests that Form 6
be amended to refer to "the applicable type-volume limitation" rather
than to "the type-volume limitation of Fed. R. App. P. 32(a)(7)(B),"
to account for the fact that, in some cases, the length of briefs will be
controlled by court order rather than by Rule 32(a)(7)(B).
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Rule 32. Form of Briefs, Appendices, and Other Papers

2 (d Signature. Every brief, motion, or other paper filed

3 with the court must be signed by the party filing the

4 paper or, if the part= is represented, by one ofthe party's

5 attorneys.

6 (de) Local Variation. Every court of appeals must accept

7 documents that comply with the form requirements of

8 this rule. By local rule or order in a particular case a

9 court of appeals may accept documents that do not meet

10 all of the form requirements of this rule.

Committee Note

Subdivisions (d) and (e). Former subdivision (d) has been
redesignated as subdivision (e), and a new subdivision (d) has been
added. The new subdivision (d) requires that every brief, motion, or
other paper filed with the court be signed by the attorney or
unrepresented party who files it, much as Fed. R. Civ. P. 11(a)
imposes a signature requirement on papers filed in district court. Only
the original copy of every paper must be signed. An appendix filed
with the court does not have to be signed at all.
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By requiring a signature, subdivision (d) ensures that a readily
identifiable attorney or party takes responsibility for every paper. The
courts of appeals already have authority to sanction attorneys and
parties who file papers that contain misleading or frivolous assertions,
see, de.g., 28 U.S.C. § 1912, Fed. R. App. P. ,38 &4(b)(1)(B), and
thus subdivision (d) has not been amended to incorporate provisions
similar to those found in Fed. R. Civ. P.T I ( b) arid 11c).

1. Recommendation

The Committee proposes to amend Rule 32(d) to provide that
every brief, motion, or other paper filed with the court must be signed
by the attorney or unrepresented party who files it.

2. Changes Made After Publication and Comments

No changes were made to the text of the proposed amendment.
A line was added to the Committee Note to clarify that only the
original copy of a paper needs to be signed.

3. Summary of Public Comments

Jack E. Horsley, Esq. (00-AP-002) supports the proposal.

JudgeFrank H. Easterbrook (7th Cir.) (GO-AP-0 12) calls the
proposal "a thoroughly bad idea" and raises numerous objections: (1)
The signature requirement is pointless. It is not necessary to require
a signature in order to "ensure[] that a readily identifiable attorney or
party, takes responsibility for every paper." Right now, "[e]very
lawyer whose name appears on a brief or other paper . . . is
responsible." (2) The signature requirement would not work. Papers
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are most likely to be signed not by the lawyer who truly is responsible,
but by "some junior associate." (3) The signature requirement would
create a hardship for counsel. Lawyers will have to visit printers or
duplicators (such as Kinko's) to sign briefs, or printers or duplicators
will have to ship briefs back to the law firm for signing, rather than
shipping the briefs directly to the clerk for filing. (4) The signature
requirement would be "retrograde." We live in the electronic age;
"the world is moving in the direction of dispensing with manuscript
signatures."

Judge Easterbrook further suggests that if the Advisory
Committee wants to fix responsibility for a paper on a particular
attorney, it should follow Supreme Court practice, and require that
every paper must designate the "counsel of record." That fixes
responsibility without requng anyone to waste time signing papers.

Finally, Judge Easterbrook argues that, if there is to be a signing
requirement, Rule 32(d) should be rewritten to make two things clear:
(1) Only one copy of any document must be signed. (2) The signature
must be of the lawyer principally responsible for the substance (not
necessarily the drafting) of the document.

The National Association of Criminal Defense Lawyers (00-
AP-019) does not oppose the proposal, but raises several questions:
"Does the committee mean that the original of each must be
personally signed manually, in ink, although some or all of the rest
may be conformed? Or would it comply to sign the brief before
copying, so that all copies would bear a copy of counsel's signature,
but none would have an original ink signature? May counsel delegate
the right to sign his or her name to a secretary . . . or must the
signature be affixed personally?"
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The Association also suggests that a reference to 28 U.S.C.
§ 1927 should be added to the discussion of sanctions in the
CommitteeNote. Finally, the Association suggests that a reference to
newRule 3.2(d) be added to Rule 28, which lists the contents of briefs.

.The Advisory Committee on Procedures for the D.C. Circuit
(00-AP-020) supports the proposal.

Rule 44. Case Involving a Constitutional Question When
the United States or the Relevant State is Not a
Party

1 fa) Constitutionall Challenke to Federal Statute. "If a

2 party questions the constitutionality of an Act' of

3 Congress in a proceeding in which the United States or

4 its agency, officer, or 'employeeis not a party ins an

5 official capacity, the questioning party must give written

6 notice to the circuit clerk immediately upon the filing of

7 the record or as soon as the question is raised in the

8 court of appeals., The clerk must then certify that fact to

9 the Attorney General.

10 (i) Constitutional Challenge to State Statute. 'If apart12

11 questions the constitutionality of a statute of a State in a
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12 proceeding in which that State or its agency, officer, or

13 employee is not a party in an official capacity the

14 questioning party must give written notice to the circuit

15 clerk immediately upon the filing of the record or as

16 soon as the question is raised in the court of appeals.

17 The clerk must then certify that fact to the attorney

18 general of the State.

Committee Note

Rule 44 requires that a party who "questions the constitutionality
of an Act of Congress" in a proceeding in which the United States is
not a party must provide written notice of that challenge to the clerk.
Rule 44 is designed to implement 28 U.S.C. § 2403(a), which states
that:

In any action, suit or proceeding in a court of the
United States to which the United States or any agency,
officer or employee thereof is not a party, wherein the
constitutionality of any Act of Congress affecting the public
interest is drawn in question, the court shall certify such
fact to the Attorney General, and shall permit the United
States to intervene ... for argument on the question of
constitutionality.
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The subsequent section of the statute § 2403(b) - contains
virtually identical language imposing upon the courts the duty to
notify the attorney, general of a stateof a constitutional challenge to
any statute of that state. But § 2403(b), unlike § 2403(a), was not
implemented in Rule 44. ,

Rule,44 has, been amended to correct this omission. The text of
former Rule 44 regarding constitutional challenges to federal statutes
now appears as , Rule 44(a), While new language regarding
constitutional challenges to state statutes now appears as Rule 44(b).

1. Recommendation

The Committee proposes to add a Rule 44(b) to require a party
to give written notice to the clerk if the party questions the
constitutionality of a state statute in a proceeding in which the state is
not a party, and to require the clerk to notify the state's attorney
general of that challenge. Rule 44(b) is intended to implement 28
U.S.C. § 2403(b).

2. Changes Made After Publication and Comments

No changes were made to the text of the proposed amendment
or to the Committee Note.

3. ,Summary of Public Comments

Judge Barbara B. Crabb (W.D. Wis.) (00-AP-001) supports
the proposed amendment as a helpful reminder to judges. She
suggests that something akin to Rule 44 be added to the FRCP.
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Jack E. Horsley, Esq. (00-AP-002) suggests that the following
clause be added to Rule 44(b): "Absent certification and/or failure to
raise a constitu[t]ional question at the outset precludes asserting a[]
[c]onstitutional violation on appeal."

Public Service Litigation Group (00-AP-005) supports the
proposal. It notes that § 2403(b) refers only to statutes "affecting the
public interest," but agrees that the rule should not be so restricted,
given the uncertain scope of that clause.

Judge Frank H. Easterbrook (7th Cir.) (00-AP-0 12) supports
the proposal - "[a] genuine improvement, nicely executed."

The National Association of Criminal Defense Lawyers (00-
AP-0 19) recommends that the phrase "in a proceeding" be replaced
by the phrase "in any civil or criminal case" to highlight the fact that
the constitutionality of state statutes sometimes is challenged in
federal criminal cases. State criminal statutes are often incorporated
into federal criminal statutes (e.g., the Assimilative Crimes Act), and
state statutes sometimes govern the legality of an arrest or search by
state law enforcement officers. The change suggested by the
Association would highlight the fact that Rule 44(b) may have some
application in criminal cases.

The Advisory Committee on Procedures for the D.C. Circuit
(00-AP-020) supports the proposal.

General Comments

Jack E. Horsley, Esq. (00-AP-002) said that the "work product
of [the] Committee is so good" that "[ult is a challenge to submit
viable suggestions."
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The United: StatesPostal, Service (00-AP-003) agrees with
many of the proposals and believes kth'at the others willinot have a
substantialeffect onthe Postal,' Service. It 'opposes only the
amendment to Rule 4(a)(5)(A)(ii).,

The Appellate Practice Section of the State Bar of Michigan
(00-AP-0 13) supports'all of the proposed amendments, save the
amendments, on which it specifically commented.

Sidney Powel, Esq. and Deborah Pearce Reggio, Esq. (00-
AP-016) fully endorse the "'thorough; and considered comments" of
the Public Citizen Litigation Group.
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TO: Honorable Anthony J. Scirica, Chair
Standing Committee on Rules of Practice and Procedure

FROM: Honorable A. Thomas Small, Chair
Advisory Committee on Bankruptcy Rules

DATE: May 15,2001

RE: Report of the Advisory Committee on Bankruptcy Rules

I. Introduction

The Advisory Committee on Bankruptcy Rules met on March 15-
16, 2001, in New Orleans, Louisiana. The Advisory Committee
considered public comments regarding proposed amendments to the
Bankruptcy Rules that were published in August, 2000.

The proposed amendments published in 2000 include revisions
to seven Bankruptcy Rules (Rules 1004, 2004, 2014, 2015, 4004,
9014, and 9027). Also proposed were a new rule, Rule 1004.1, and
amendments to Official Form 1. The Advisory Committee received
twenty-four written comments on the proposals. Several of the
comments were offered on behalf of groups, including bankruptcy
judges from several districts, the Commercial Law League of
America, the National Bankruptcy Conference, the Insolvency
Committee of the State Bar of California, Committees of the
Association of the Bar of the City of New York, and Bar Association
Committees from Detroit and the State of Michigan.

A public hearing was held in Washington, D.C. on January 26,
2001, to consider the proposals. Four witnesses were scheduled to
testify at the hearing, but Judith Greenstone-Miller, Esq., was unable
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to attend. Judy B. Calton, Esq., testified in place of Ms. Greenstone-
Miller. Ms. Calton's testimony' was offered on behalf of the
Commercial Law League (for Ms. Greenstone-Miller), and on behalf
of the Committees of the State Bar of Michigan and the Detroit
Metropolitan Bar Association. Robert A. Greenfield, Esq., testified
on behalf of the National Bankruptcy Conference. Professor Todd
Zywicki of George Mason University School of Law testified in his
personal capacity at the public'hearing.

At the March 2001 meeting, the Advisory Committee considered
the written comments and the testimony presented at the public
hearing. The Advisory Committee approved each of the proposed
amendments to the rules and will present them to the Standing
Committee at its June 2001 meeting for final approval and
transmission to the Judicial'Conference. The Advisory Committee
also will present amendments to Official Forms 1 (Voluntary Petition)
and 15 (Order Confirming Plan) to the Standing Committee for final
approval and transmission to the Judicial Conference.

The Advisory Committee'also approved a preliminary draft of
proposed amendments td Bankr'uptcy Rules 1007,2003,2009,2016,
and 7007.1, andt will present them to the Standing Committee at its
June 2001 meeting with a requesithat they be published for comment.
The Advisory Committee also approved a preliminary draft of
proposed amendmrients 'stb"Official'Forms 1 (Voluntary Petition), 5
(Involuntary Petition), <ad 17 (Notice of Appeal), and will present
them to the Standing Committee at its June 2001 meeting with a'
request thatlthey be published for comment.

II. Action Items i',R N,'

A. Proposed Arendments to Bankruptcy Rules 1004. 2004.
2014. 2015. 4004. 9014. and 9027. Proposed New Rule
A1004.1. andProposed.Amendments to Official Forms 1 and
15 Submitted for Finalt Approval by the Standing
Committee and Transmittal to the Judicial Conference.
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I Public Comment.,

The preliminary draft of the proposed amendments to
the Federal Rules of Bankruptcy Procedure and
related committee notes were/published for comment
by the bench and bar in August 2000, and a public
hearing on the preliminary draft was held on
January 26, 2001. Three persons testified at the
public hearing held in Washington, D.C.

There were twenty-four written comments received
concerning the proposed amendments to the rules.
These comments, and the testimony provided at the
public hearing are summarized on a rule-by-rule basis
following the text of each rule set out below. The
Advisory Committee reviewed these comments and
the testimony, and made several revisions to the
published draft., The post-publication revisions are
identified under the heading Changes Made After
Publication and Comments.

2. Synopsis of Proposed Amendments:

(a) Rule 1004 is amended to clarify that the rule
implements § 303(b)(3)(A) of the Bankruptcy
Code and is not intended to establish any
substantive standard for the commencement of
a voluntary case by a partnership.

(b) Rule 1004.1 is added to set out the manner in
which a case is commenced on behalf of an
infant or incompetent person.' Rule 1004.1 is
derived from Rule 17(c) F.R. Civ. P.

(c) Rule 2004 is amended to clarify that an
examination ordered under that rule may be held
outside of the district in which the case is
pending. The court where the examination will
be held issues the subpoena, and it is served in
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Report of the Advisory Committee on Bankruptcy Rules
Page 4

the manner provided in Rule 45 F.R.Civ.P.,
made applicable by Rule 9016. Moreover, the
rule makes clear that an attorney authorized to
practice either in the court in which the case is
pending or in the court for'the district in which
-the examination will be held may issue and sign
the subpoena on behalf of the court for the
'district in which the examination will be held.

(d) Rule 2014 is rewritten to make the rule conform
dmore closely to the applicable provisions of the
Bankruptcy Code and to make stylistic changes.
The-rule will require the disclosure of all
connections 'that professionals seeking
employment have with the debtor. The
professionals also tust discose any connection

- that might cause the coul or interested third
parties reasonably 'to question the propriety of
the employments.L lt 'talso' sets out service
requirements for the application.

(e) Rule 2015(a)(5) is amended to conform to 28
U.S.C. § 1930(a)(6), which'was amended in
1996.' - .

(f) Rule 4004( is anended to provide that the
filingb famotion nder§ 707 ofthe Bankruptcy
Code to dismiss Fa cases postpones the entry of
the discharge. Currently, only motions brought
4 under3§ 707(b) postpone entry of the discharge.

(g) Rukl 90-14 is ifmfended to include Rule 7009 on
pleading special" Xatters, anrd Rule 7017 on real
parties in interest, infants and incompetent
persons, ito ithel' ist of Rules applicable in
6bntdestedi'r'atters i It ialso amended to permit
service of papersl otherithan the initial motion,
-unddrRulen5(b) F R.Civ.P. Subdivision (d) is
.ak idded to :larifyth tstimony regarding
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material disputed factual matters is to be taken
in the same manner I as in an adversary
proceeding. Subdivision (e) is added to address
problems of local variation in procedures for the
appearance of witnesses by requiring that the
court provide a mechanism to enable attorneys
to know whether the presence of a witness is
necessary for a particular hearing.

(h) Rule 9027(a)(3) is amended to clarify that the
time limits for filing a notice of removal of a
claim or cause of action apply to any claim or
cause of action initiated after the
commencement of a bankruptcy case, whether
the bankruptcy case is still pending or has been
suspended, dismissed, or closed.

(i) Official Form 1 is the form of a voluntary
petition, and it is amended to require the debtor
to disclose ownership or possession of property
that poses or is alleged to pose a threat of
imminent and identifiable harm to public health
orsafety.

(j) Official Form 15 is the form of an order
confirming a plan, and it is amended to conform
to amendments to Rule 3020 that will take
effect December 1, 2001.

3. Text of Proposed Amendments to Rules 1004, 2004,
2014, 2015, 4004, 9014, and 902 7, and Text of New
Rule 1004.1
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PROPOSED AMENDMENTS TO THE FEDERAL
RULES OF BANKRUPTCY PROCEDURE*

Rule 1004. P -h l Lip rPlition Involuntarv Petition
Against a Partnership.

1 , -(a) V OLUNTAR1YAETITION. A vOlm±tary petitiuon1.11y

2 , ,e fileUd on bUallf of a pmtirliship by onec uo =rUe elumiral

3 ''tneAs if all geneial partrxrs coiusent to thie petitioui

5 After filing of an involuntary petition under § 303(b)(3) ofthe

6 Code, (1)' the spetitioning partners ,lor other petitioners shall

7 i.'ai~e e fo. tl-wtl a vvpy f tle petiun to be c 1 1 t promptly send
'I V I I PVI,, L i, I ?I ,LV V en

8 to or served serve on, ech ,general lcpartner who is not a
7 ,, ,, ., ,' ', ,\4 4 i j I ,.', ; 1$

9 petitioner a copy .of the petition; and (2) the clerk shall

10 promptlv issue fobthwtltha summon~sfor service on each

1 1 general partner who is not a petitioner. Rule 1010 applies to

12 the form and service of the ,summons. ,

*New material is underlined; matter to be omitted is lined through.

Rules App. B-6
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COMMITTEE NOTE

Section 303(b)(3)(A) of the Code provides that fewer than all
ofthe general partners in a partnership may commence an involuntary
case against the partnership. There is no counterpart provision in the
Code setting out the manner in which a partnership commences a
voluntary case. The Supreme Court has held in the corporate context
that applicable nonbankruptcy law determines whether authority exists
for a particular debtor to commence a bankruptcy case. See Price v.
Gurney, 324 U.S. 100 (1945). The lower courts have followed this
rule in the partnership context as well. See, e.g., Jolly v. Pittore, 170
B.R. 793 (S.D.N.Y. 1994); UnionPlantersNationalBankv. Hunters
Horn Associates, 158 B.R. 729 (Bankr. M.D. Tenn. 1993); In re
Channel 64 Joint Venture, 61 B.R. 255 (Bankr. iS.D. Oh., 1986). Rule
1004(a) could be construed as requiring the consent of all of the
general partners to the filing of a voluntary petition, even if fewer than
all of the general partners would have the authority, under applicable
nonbankruptcy law to commence a -bankruptcy case for the
partnership. Since this is a matter of substantive law beyond the scope
of these rules, Rule 1004(a) is deleted as is the designation of
subdivision (b).

The rule is retitled to reflect that it applies only to involuntary
petitions filed against partnerships.

'Public Comment on Proposed Amendments to Rule 1004:

1. Patricia L. Meravi (Deputy Clerk, Bankr. D.N.J.) suggested
that the Rule be moved to a subdivision of 1003 and that proposed
Rule 1004.1 be renumbered' Rule 1004 in order to avoid the use of
extensions that may be misleading given the use of extensions for local
rules.

Changes Made After Publication and Comments. No changes
since publication.
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Rule 1004.1. Petition "for an Infant or Incompetent
Person.

1 , ye If an infant or incompetent person has a representative.

2' including a, general guardian. committee, conservator, or

3 similar,, fiduciary. the representative may! file a voluntary

4 petition on behalf of the infant or incompetent person. An

5 infant or incompetent person who does not have a duly

6 a, Appointed representative may file avoluntar petition by next

7 friend or guardianiad litem; The court shall appoint a guardian

8 ad litem, for an infatr incompetent person who is a debtor

9 and is nototherwise represented or shall make'any other orderl:

10 to protect the infant or incompetent debtor.

COMMITTEE NOTE, 

This rule is derived from Rule 17(c) F.R. Civ. P. It does not
address'the commencement of a case filed on behalf of a missing
person. See, e.g., Inre King, 234 B.R. 515 (Bankr. D.N.M. 1999).

Public Comment on Proposed Rule 1004.1:

1. Patricia L. Meravi (Deputy Clerk, Bankr. D.N.J.) suggested
that the Rule be renumbered as Rule 1004 and that the proposed
amendment to current Rule 1004 (set lout above) be moved to a
subdivision of current Rule 1003 to avoid the use of extensions on the
rule numbers that may be misleading given the use of extensions for
local rules.
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Changes Made After Publication and Comments. No changes
were made.

Rule 2004. Examination

2 (c),, COMPELLING ATTENDANCE AND

3 PRODUCTION OF DOCUMENTS DOCGUMENTARY

4 EVIDENCGE. The attendance of an entity for examination and

5 for the production of documcntary evidenee documents.

6 whether the examination is to be conducted within or without

7 the district in which the case is pending. may be compelled in

8 the mam, er as provided in Rule 9016 for the attendance of a

9 witness witnesses at a hearing or trial. As an officer of the

10 court, an attorney may issue and sign a subpoena on behalf of

11 the court for the district in which the examination is to be held

12 if the attorney ,is admitted to practice in that court or in the

13 court in which the case is pending.

14

COMMITTEE NOTE

Subdivision (c) is amended to clarify that an examination ordered
under Rule 2004(a) may be held outside the district in which the case
is pending if the subpoena is issued by the court for the district in
which the examination is to be held and is served in the manner
provided in Rule 45 F.R.Civ.P., made applicable by Rule 9016.

Rules App. B-9
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The subdivision is amended further to clarify that, in addition to
the procedures for the issuance of a subpoena set forth in Rule 45
F.R.Civ.P., an attorney may issue and sign a subpoena on behalf ofthe
court for the district in which a Rule 2004.examination is to be held
if the attorney is authorized to practice, even if admitted pro hac vice,
either in the court in which the case is pending or in the court for the
district in which the examination is to be held. This provision
supplements the procedures for the issuance of a subpoena set forth
in Rule 45(a)(3)(A) and (B) F.R.Civ.P. and is consistent with one of
the puiposes of the 1991 ainendmnents to Rule 45, to ease the burdens
of imterdistrict law practice.

Public Comment on Proposed Amendments to Rule 2004:

1. Professor R. Joseph Kimble offered several suggestions on
style matters for the rule. -d^

2. Hon. Paul Mannes noted a typographical -error in the
published rule.

3. Guy Miller Struve, Esq., on behalf ofthe Association ofthe
Bar of the City of New York and its Committees on Federal Courts
and Bankruptcy and Court Reorganization, expressed general
agreement with the amendments to Rule 2004(c).

Changes Made After Publication and Comments. The
typographical error was corrected, but no other changes were made.

Rule 2014. Employment of a Professional Person.

1A II (a) *PPEWATIvi FOR 2eN ORDER OF

2 EMPLOYEMENT. An order approving the enipioymerA of

3 attuttcy s, a rowitants, ancdisil, autioneeris, agedtsX, or

4 uthei yiufc.~~iuaLs pursailt to § 327, § 110 03, or 111f4 U

Rules App. B- I
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5 tlhe Code sAiall be hlade o*ly oni applicationi of tlhe tLustee o

6 commuiiittee. Tlhe applicatioii shlall be filed and, tmiess tlh case

7 is a chapter 9 unkicipality case, a copy oftlhe appli.atioii A1411

8 be traisiuitted by tlhe aplicaiit to tLe Uitied States trustee.

9 Tlhe aplicatiol shall, state th6 es~ecific fatS sliowiug the

10 necessity fbl thle employlelnt, th1e rme of tlhe person to be

11 l1l0loyed, the reasons folr tle selection, tle professiorial

12 serices to be ren1 dered, awy proposed arrartgei et for

13 coiiipe.nsation, and, to tLe ~est ftlhe applicant's k1 1 wledgc,

14 all of tlhe personi's comectios with tlh debtor, ceditors, ally

15 oth-er pamty in inLtrest, tli 1 respective atto eys an

16 a=co.uwtaiwts, the b U 1ited States tLtstee, o1 any ersoVi

17 employed i 1l thlc offiee of th.e Un1 ited States trustee.

18 application shlall, be aceoinjanm-ed by ave ified statneint oftlhe

19 peso4 to ble eiployed setting fibth the pieson's corlmectioon

20 with th.e debtor, creditors, any othCer party in interest, tLei

21 respectiv attoleys and acco-untanits, tLe United States

22 trustee, or any perso. n emniployed in tlhe office of tlhc United

23 States trustee.

Rules App. B- 1
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24 (1,) SERVIeES RENDERED BYa MEMBER OR

25 ASSOCIATEl,, Of FfIRM OF ATTORNEYS OR

26 ACCOUNTANT. If, uuder the eode and this iule, a law

27 partill.sltip or corporation is employed as an attomiey, or

28 ae.om.tirng parft~icsihip oT -corporation is employed asa

29 aecoutatt, or if a shamd attorneyy or accouLtant is eiployked,

30 any parti1eL, ieierlkli, or regular associate ofthe iaifttls,

3 1 corporation or ildividual nmay act as attorney or aceour~tat so

32 emipuloyed, without fuarlte order of the ourt.

33 (a) APPLICATION FOR ORDER APPROVING

34 EMPLOYMENT. An application for an order approving the

35 employment of aprofessional person under 327. §1 103. or

36 § I1 14 of the Code shall be in writing and may be made only

37 by the trustee or committee. The application shall state:

38 (1) specific facts showing why the employment is

39 necessarym

40 (2) the name of the person to be employed and

41 the reasons for the selection;

42 (3) the professional services to be rendered;

Rules App. B-12
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43 (4) any proposed arrangement for compensation:

44 and

45 (5) that, to the best of the trustee's or

46 committee's knowledge. the person to be employed is

47 eligible under the Code for employment for the purposes

48 set forth in the application.

49 (b) STATEMENT OF PROFESSIONAL. The

50 application shall be accompanied by a verified statement of the

51 person to be employed. made according to the best of that

52 person's knowledge,, information, and belief, formed after an

53 inquiry reasonable under the circumstances, which shall state:

54 (1) that the person is eligible under the Code for

55 employment for the purposes set forth in the application:

56 (2) any interestthatthe personholds orrepresents

57 that is adverse to the estate:

58 (3) any interest in. relationship to. or connection

59 the person has with the debtor;

60 (4) any interest, connection, or relationship the

61 person has that may cause the court or a party in interest

Rules App. B-13
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62 reasonably to question whether the person is

63 disinterested under § 101:

64 (5) any relationship the person has with the United

65 States trustee, orwithan employee ofthe United States

66 trustee, for theregion in which the case is pending:

67 (6) the information required to be disclosed under

68 § 329(a) if the person is an attorney and

69 (7)? whether the person shared or has agreed to

70 share any compensation with any person, other than a

71 partner. employee, or regular associate of the person to

72 be employed, and if so. the details.

73 (c) SERVICE AND TRANSMITTAL OF

74 APPLICATION.,

75 (1) The applicant shall serve a copy of the

76 application on:

77 (A. the trustee:

78 (B) the debtor and the debtor's attorney:

79 (C) ,any committee elected under §705 or

80 appointed under 1102. or. if the case is a chapter

81 9 case or a chapter 11 case and no committee of

Rules App. B-14
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82 unsecured creditors has been aopointed, on the

83 creditors included on the list filed under Rule

84 1007(d); and

85 (D) any other entity as the court may direct.

86 (2) Unless the case is a chapter 9 case, the

87 applicant shall transmit a copy of the application to the

88 United States trustee.

89 (d! SERVICES RENDERED BY MEMBER OR

90 ASSOCIATE OF FIRM OF EMPLOYED PROFESSIONAL.

91 If the court approves the emplovment of an individual;

92 partnership or corporation. anv partner, mlember,. or regular

93 associate ofthe individual. paei or corporation may act

94 as the person so, empoyed wyithoutfirther order of the court.

95 If a partnership is-eploved., at furthe ,orderi approving

96 employment' is not required, if the pa hip has dissolved

97 solely because apar-tner was added or withdrew.

98 (e! SUPPLEMENTAL , STATEMENT OF

99 PROFESSIONAL. Within IS5 da after becoming aware of

100 any undisclosed matterthd{li req red to be disclosed under

101 Rule 2014(b). a person em'poyedV6inder this~rule shall file a

Rules App. B-15
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102 supplemental statement, serve a-copy on each entity listed in

103 ,,.Rule 2014(c) and, unless the'case is achapter 9 case, transmit

104 a copy to the United States trustee...,

COMMITTEE NOTE

This rule has been rewritten to make stylistic changes and to
make it conform more 'closely to the applicable provisions of the
Code. Professionals seeking court approval oftheir employment must
disclose any interest in, relationship with,;or connection to the debtor.
The professional also must disclose any interests, relationships, or
connections that would cause the icourt or ,any party in interest
reasonably to question whether the person is disinterested. The rule
thus requires the, p, rofessionl'to ealate the need to disclose the
information from the perspective of the court and other parties in
interest If the;inforTnation would cause ithose persons reasonably to
questionwhethertheprofessional is disinterested, itmustbedisclosed.
This permitsthe United,,States trusteeSndlother parties in interest an
opportunity to evaluate whether to oppose the application.

As with any disclosure requirement, the person obligated to
make the ,,disclosure mustfirst dine~iether the rule requires
disclosure of the particular formaionin question. The information
may bet so unrelatedto 'the issue that itslunnecessary to make the
disclosure. Or, the information may identify-a direct connection with
anentity other thanithedebtor,; but h connecnimay be de minimus.
In either instance, the professional must ake an initial determination
whether to investiga teSforth~exeistene p tse connections,^and, if
they exist, whether there is a need to disclose the connections.
Notwithstandingl this rinitial deterit in by the professional, the
court still makes the ultimate determination as to whether the
employinentis-prope uider t cicu~stancesU Moreover, since the
United States trustee and other paties in interest can be heard on
these issues, a 4professionaomust ootbfail 1o4disclose any known or
believed connection that reasonably could place into question the
professional'sdisinterested ness. | t "

Rules App. B-16
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The rule also sets out the service requirements for the application
for the approval of employment. There is no provision requiring a
hearing on the application. In most cases, an order approving the
employment will be entered without a hearing. The court may set a
hearing sua sponte or on request or may vacate an order issued under
the rule upon motion of an interested party.

The rule does not address the standards that courts should apply
in ruling on an application for employment of a professional.

Public Comment on Proposed Amendments to Rule 2014:

1. Richard C. Friedman, Esq., Trial Attorney, Office of United
States Trustee, asserted that the proposed rule places too, much
discretion in the professional seeking employment. He prefers the
existing language of Rule 2014.

2. Leon S. Forman, Esq., considers the proposal a significant
improvement over the existing rule. He also suggested that disclosure
requirements be limited to materially adverse interests rather than
simply adverse interests. He also called for a mechanism to make the
court aware of any supplemental statements filed by the professional.

3. Hon. Paul Mannes (Bankr. D. Md.) suggests that the rule
be amended to provide that the Office of the United States Trustee be
"served" rather than have documents transmitted to that office.

4. Hon. Carolyn Dineen King (5 th Cir.) asserted that the
proposed amendments, would place undue discretion in the
professional toqmake decisions regarding the relevance and materiality
of important information. Furthermore, the complexities of
relationships ,among lenders and advisors, both nationally and
internationally, is creating additional potential for conflicts. In her
view, the proposed amendments would reduce the amount of
information available to the court and third parties to l evaluate the
potential for conflicts.- Therefore, she believes the existing rule is
superior.

Rules App. B-17
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5;,l, Judith Greenstone-Miller, Esq., on behalf of the
Commercial Law League of America, did not state a'specific position
on the proposal. Nevertheless, her written comments expressed
concern about, the requirement that professionals undertake an
affirmative inquiry to determine the propriety of theirnemployment.
She expressed concern that this might create a trap for the unwary
who later are found to have conducted an insufficient inquiry.
Generally,l however,, the comments sheoffered were favorable to the
proposal.

6. Robert A. Greenfield,, Esq., on behalf of the National
Bankruptcy Conference, supported adoption of the proposed
amendment. Hesuggested that a potential ambiguity existed in the
proposed Rule 2014(d) that would permit the employment of a
partner of an employed professional when the partner is not himself or
herself a professional.

7. Professor Todd J. Zywicki, George ,'Mason University
School of Law, argued that the existing rule is preferable to the
proposed amendmentt. l Ini his view, the amendment places too much
discretion in the professional seeking employment. Hee also argued
that the Rules should require greater disclosure than what might be
required under the Bankruptcy Code in order to insure the iefficient
operation ,of and public confidence in ithe baruptcy system.

'18. Hon. Edith, H. Jones (5t Cir.) stated that the proposed
amendments will dilute the current disclosure requirements and unduly
hinder both thetcourts and the United States -Trustees in their efforts
to monitor and maintain the integrity of the Iprocess of the
employment of professionals in bankruptcy cases. She asserted that
the elimiinationof the disclosure of all "connections" places the
responsibilityf ,fd termining!the;, existece' of adverse interests
exclusively in the hands ofthe professional seeking the employment.
Requiring greater disclosure would better enable the court to evaluate
the propriety of any particular proposed, employment.

9. LouisNW. Levitt, Esq. found thepreliminary draft to be a
marked improyvement over the existingiule. lHe suggested also that
the rule be amended to include a statement dscribing the procedures
the professional followed and investigation made in obtaining the

Rules App. B- 18
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information concerning potential conflicts. He also suggested that the
rule be amended to exclude disclosure of relationships with the United
States trustee that are inherent in the regular practice of bankruptcy
law in a region.

10. Joseph A. Guzinski, Esq., on behalf of the United States
Trustee Program, argued that the existing rule is superior to-,the
proposed amendments because it requires more complete disclosure
of connections the professional has. Similarly, he argues that the
professional should not be in the Iposition to make relevancy
determinations that are more properly seeded with the court and the
United States trustee. Furthermore, he suggested deleting subdivision
(b)(5) of the proposed rule that' requires attorneys to, disclose
information required by Section 329(a) of the Bankruptcy Code.

11. The Insolvency Law Committee of the Business Law
Section of the State Bar ,of California viewed the proposed
amendment as generally desirable but suggested the insertionof a
"goodfaith" safe harbor for professionals submitting applications for
employment. The Committee found the rule generally acceptable but
suggested that a person who conducts a conflict check in good faith
and in accordanceiwith customary practice should be protected from
an order requiring disgorgement or denial of fees for services rendered
under an employment order if subsequent information ,becomes
available that leads0to disqualificationi.

Testimony on Proposed Amendmentsjto Rule 2014:

1. , Judith, B. Calton,, Esq.,i, testified on'-behalf of the
Commercial, Law League of America and the State Bar of Michigan
Debtor-Creditors Rights Committee and the Detroit Metropolitan Bar
Association'Debtor/Creditors Section.i She spoke generally in favor
of the proposed rile., She noted that it is sometimes- difficult, if not
impossible, to identify all ,'connections" that'a large law firm might
have with, creditors of the debtor.; These 'connections", must be
disclosed under the current law, but compliance with the requirement
is nearly impossible,. SI, supported the proposed amendments to the
rule that would inarrow those reporting obligations.
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2. Robert A. Greenfield, Esq., on behalf of the National
Bankruptcy Conference, also testified in support of the rule. He
expressed surprisethat others viewed the proposed amendments as
likelyto leadto professionals withholding information in orderto gain
employment when they are not otherwise eligible. In his view,
professionals likely would continue to "overdisclose" in order to
protect against the risk that a judge would ultimately conclude thatthe
employment was ,mproper and that fees should be returned.

,3,. ,Profelssor Todd J. Zywicki reiterated his position as set out
in his 'written comments.! During his testimony, he conceded that a
numberpof "connections"AThat the current rule technically requiresto
be isclosed generally ,arenot disclosed.d He also agreed that those
failureso jdisclosethes&e ,connections woild not violate the ispirit,of
the rule. He was unable to offer a solution to the problem of drafting
language,1 that would' irequirethe. disclpsurei,offthe information
necessafor cos and thirdparties to reach a conclusion as to6the
propriety of the appointment of a professional inaa case.

ll i~ItI J0 r ~ 1-4 $

,, aChaes ,Made ,Afte&rPublication and Comments. 1, p

NSeveral ,com'iens ti6onthel publishedproposal included concerns
that thel dl isclosure, stadr.dds would ,be leased under the new versiowrof
the rule,, W.hileoters dcommented 'lthat the proposali wold not
operate in that mannr, the rulel hs revised tb 6address that issue.
Subdivision(b)(3) inthepublished'versipn ofthe rule requiredthatthe
professiona~l ni~dis~clol spe91e[any ntees4t4elationship, or connectionl that
might be relevant to 'a determination of disinterestedness. That
provisio, is replacedb ' s'ubdivisions (b)(3) aInlhd (4). -Subdivision
(b)(3) requires the prclf~ssional to i~close all iterests in,;cpnnections,
or relationships Aliepe sonllw 1i the~debtor. 1As regards interests,
conii ptions,Jadrltosip ipro~ otler than th~ ebo(r
the, l1 nited !States, dtute~,e sud~Sii (b)(5))` rthe! di~sclosure

i Cutl~osrerequire~~nt is gg 1 seaou party
in nt~estxeasona rt nsin h pro' iinterestedness.

[geK I[ITSIt
~Jlhlw chng is " itne"oca~f that thejlprofsialakn

the disclbpsre mn esnnect ons, s
from theoperspective f th court nd bth parties in interest. The
disclosure obligation mu ensure that interested parties have sufficient
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information to evaluate whether the person is disinterested, and the
court musthavethe information to determine disinterestedness. Thus,
even if professionals do not believe that a particular interest,
connection, or relationship affects their disinterestedness, they still
must disclose the information if it may cause the court or a third party
reasonably to question the professionals' disinterestedness.

Subdivisions (b)(4) through (6) are redesignated as subdivisions
(b)(5) through (7).

The Committee Note was amended to reflect the changes made
in the text of the rule.

Rule 2015. Duty to Keep Records, Make Reports and
Give Notice of Case "

1 (a) TRUSTEE OR DEBTOR IN POSSESSION. A

2 trustee or debtor in possession shall

3

4 (5) in a chapter 11 reorganization case, on or

5 before the last day of the month after each calendar

6 quarter durina which there is a duty to pay fees under 28

7 U.S.C. § 1930(a)(6}. ita1 pfat L1 rfi±id the.case

8 or dismi=&, file and transmit to the United

9 States trustee a statement of the ny disbursements made

10 during suel -ealendar that quarter and a state1 1 ent of dLe

11 amo of the fees payable under required p~suar t
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12 to 28 U.S.C. § 1930(a)(6) that has bee paid for sue

13 Ca that quarter.

14

COMMITTEE NOTE

Subdivision (a)(5) is amended to provide that the dtaty to file
quarterly disbursement reports continues only so long as there is an
obligation to make quarterly payments to the United States trustee
under 28 U.S.C. § 1930(a)(6).

Otheranaendments are stylistic.

Public Comment on Proposed Amendments to Rule 2015: There
were no comments on the proposed amendments to Rule 2015.

Changes Made After Publication and Comments. No changes
were made.

Rule 4004. Grant or Denial of Discharge.

2 (c) GRANT OF DISCHARGE

3 (1) In a chapter 7 case, on expiration of the time

4 fixedforfiling acomplaintobjecting to discharge andthe

5 time fixed for filing a motion to dismiss the case under

6 Rule 1017(e), the court shall forthwith grant the

7 discharge unless:

8 (A) the debtor is not an individual,

Rules App. B-22
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9 (B) a complaint objecting to the discharge

10 has been filed,

11 (C) the debtor has filed a waiver under

12 § 727(a)(10),

13 (D) a motion to dismiss the case under RtHe

14 1017(c) 70 7 is pending,

15 (E) a motion to extend the time for filing a

16 complaint objecting to the discharge is pending,

17 (F) a motion to extend the time for filing a

18 motion to dismiss the case under Rule 1017(e) is

19 pending, or

20 (G) the debtor has not paid in full the filing

21 fee prescribed by 28 U.S.C. § 1930(a) and any

22 other fee prescribed by the Judicial Conference of

23 the United States under 28 U.S.C. § 1930(b) that

24 is payable to the clerk upon the commencement of

25 a case under the Code.

26

COMMITTEE NOTE

Subdivision (c)(l)(D) is amended to provide that the filing of a
motion to dismiss under § 707 of the Bankruptcy Code postpones the
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entry of the discharge. Under the present version of the rule, only
motions to dismiss brought under § 707(b) cause the postponement
of the discharge. This amendment would change the result in cases
such as In re Tanenbaum, 210 B.R. 182 (§Bankr. D. Colo. 1997).

Public Comment on Proposed Amendments to Rule 4004:

There were no comments on proposed amendments to Rule 4004.

Changes Made After Publication and Comments. No changes
were made.

Rule 9014. Contested Matters

1 (a) MOTION. In a contested matter in a case unde. tr

2 eoe not otherwise governed by these rules, relief shall be

3 requested by motion, and reasonable notice -and opportunity

4 for hearing shall be afforded the party against whom relief is

5 sought. No response is required under this rule unless the

6 court oders a answer to a motion directs otherwise.

7 (b) SERVICE. The motion shall be served in the manner

8 provided for service of a summons and complaint by Rule

9 7004. and, u-less thae court ofltewis directs, Any paper

10 served after the motion shall be served in the manner provided

11 by Rule 5(b) F.R. Civ.P.
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12 (c) APPLICATION OF PART VII RULES. Unless the

13 court directs otherwise, the following rules shall apply: 7009,

14 7017. 7021, 7025, 7026, 7028-7037, 7041,7042, 7052, 7054-

15 7056, 7064, 7069, and 7071. An entity that desires to

16 perpetuate testimony may proceed in the same manner as

17 provided in Rule 7027 for the taking of a deposition before an

18 adversarW proceeding. The court may at any stage in a

19 particular matter, direct that one or, more of the other rules in

20 Part VII shall apply. The court shall give the 12arties notice of

21 any order issued under this paragraph to afford them a

22 reasonable opportunity to comply with /the procedures

23 prescribed by the order. A11 .. etity t hat dr 1 e t o ietuatc-

24 teti .o y iay proceed in th.e same,'n== i as provided it

25 Rule 7027 for the takid±g of a deposition 1 efie1 an adversary

26 preeeeding. Tlhe ciek sall give notice to th e ies of th]fLe:

27 entry of aniy order direeting that additionra iules of Pait VII

28 are applicabk Oi that titaei of th ±ols of Part VII are not

29 applicable., Tle nhtic Shauc lhe givwithi uch tin±e as

30 to afford the l ties a reasonbk. allertwity to

31 comply, With the 3r"cess mlsade hprlicaelie lay tl~eorder:
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32 (d) TESTIMONY OF WITNESSES. Testimony of

33 witnesseswith respect to disputed material factual issues shall

34 be taken in the same manner as testimony in an adversary

35 proceeding.

36 (e) ATTENDANCE OF WITNESSES. The court shall

37 -provide procedures that enable parties to ascertain at a

38 reasonable time before any scheduled hearing whether the

'39 hearing will be an evidentiarv hearing at which witnesses may

40 testif ,

COMMITTEE NOTE

The list of Part VII rules that are applicable in a contested matter
is extended to include Rule 7009 on pleading special matters, and Rule
7017 onr real parties in interest, infants and incompetent persons, and
capacity. The discovery rules made applicable in adversary
proceedings apply in contested matters unless the court directs
otherwise.

Subdivision (Wb is amended to permit parties to serve papers,
other than the original motion,- in the manner provided in Rule 5(b)
F.R. Civ.P. When the court requires a response to the motion, this
amendment will permit service of the response in the same manner as
an answer is served in an adversary proceeding.

Subdivision (d) is added to clarify that if the motion cannot be
decided without resolving a disputed material issue of fact, an
evidentiary hearing must be held at which testimony of witnesses is
taken in the same manner as testimony is taken in an adversary
proceeding or at a trial in a district court civil case. Rule 43(a), rather
than Rule 43(e), F.R. Civ.P. would govern the evidentiary hearing on
the factual dispute. Under Rule 9017, the Federal Rules of Evidence
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also apply in a contested matter. Nothing in the rule prohibits a court
from resolving any matter that is submitted on affidavits by agreement
of the parties.

Subdivision (e). Local procedures for hearings and other court
appearances in a contested matter vary from district to district. In
some bankruptcy courts, an evidentiary'hearing at which witnesses
may testify usually is held at the first court appearance in the contested
matter. In other courts, it is customary for the court to delay the
evidentiary hearing on disputed factual issues until some time after the
initial hearing date. In order to avoid unnecessary expense and
inconvenience, it is, important for attorneys to know whether they
should bring witnesses to a court appearance. The purpose of the
final sentence of this rule is to require that the court provide a
mechanism that will enable attorneys to know at a reasonable time
before a scheduled hearing whether itwill be necessary for witnesses
to appear in court on that particular date.

Other amendments to this rule are stylistic.

Public Comment on Proposed Amendments' to Rule 9014:

1. Hon. Kathleen P. March, (Bankr. C.D. Cal.) opposes the
proposed amendment to Rule 9014 to the extent that it would change
the practice in the Ninth Circuit ,that permits the submission of
testimony by declaration rather than live testimony of a witness.
Judge March also suggested that the rule be clarified to state more
clearly What evidentiary hearings would be governed by the scope of
the rule.

2., Hon. Paul Mannes, :(Bankr. D. Md.) stated that the
proposed amendment to Rule 9014(e) would create' confusion. He
views the rule as unnecessary because persons practicing in a
particular court would be aware' of the court's regular procedures
regarding the attendance of witnesses at hearings.
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3. Judith Greenstone-Miller, Esq., on behalf of the
Commercial Law League of America, expressed concern that the
proposed amendment to Rule 9014 would lead to evidentiary hearings
whenever a disputed issue of fact arises. She would limit those
hearings'to situations in which ''material" facts are at issue.

i4. JudyiB. Calton, .Esq. on behalf of the State Bar of
Michigan Pebtors/Creditors Rights .'Committee ;and , the' Detroit
Metropolitan Bar, Association Debtor/Creditors Section, argued that
Rule~l90l1U4(d- should be limited to disputes involving material issues
of fact rather than all disputed factual issues. She also urged that the
bankruptcy judges be allowed to use their idiscretion to!determine
whether'liyeLtestimony is necessary in particular matters. i

. ~~~~~ ~ ~ ~ ..... Bur lnton Wi" ' 1 i>$,">Ft x 4 

5; Robert A. Greenfield, r! sq., lon behalf of the Nationalr
Bankipty Conference,, also argued that ithelanguage of Rule'
9014(d) be limited to disputes' overmterial facts.! Additionally, he
argued that discretion be retained in the bankruptcy judges to
determine whether live testimonyror' testimony by declaration be
employed in a particular hearing.

6. Hon. Albert E. Radcliffe (Bankr. D.Ore.), on behalf of the
Conference of ChiefBankruptcy Judges of the Ninth Circuit, opposed
the apparent elimination of a court's discretion to permit direct
testimony by affidatit ordeclarations. iThe Conference urged thatthe
rule be retaied ,in its, current form to continue that discretion as well
as to reducefthe iexpense to litigants in matters where the amounts in
controversy are fairly small.- L " 1 '

the ~ Hon,681esley W. Stee!n(Bankr. S.D. Tex.) suggested that
the language of proposed Rule 9014(d) be clarified to require live
testimony only in the face of a "bonafide" dispute. He also suggested
that the language be changed tio clarify that the, restriction on
testimony by'affidavint ordeclarati n is limited to matters in dispute,
and matters not lin dispute coud till be resolved by declaration or
affidavit1, Judge;,ieen also exressed concern that proposed Rule
9014(e) could be used'sttegically by parties to avoid their
obligations to be fully prepared for hearings.
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8. Hon. Philip H. Brandt (Bankr. W.D. Wash.) indicated that
proposed Rule 9014(d) should be limited to disputed material factual
issues. He noted especially the burden that would be placed on parties
involved in matters with limited amounts at stake.

9. Thomas R. Phinney, Esq., on behalf of the Sacramental
County Bar Association Bankruptcy & Commercial Law Section,-
opposed the proposed amendment to Rule 9014(d). He asserted that,
the current practice which permits court discretion in the allowance of
testimony by affidavit or declaration is superior to the practice that
would ensue underthe proposed amendment. He asserted as well that
the current practice is more economically efficient and appropriate
given the limited amount at stake in much litigation covered by the
rule.

10. Hon. Samuel L. Bufford (Bankr. C.D. Cal.) opposed the
proposed amendment to Rule 9014(d). He asserted that F.R. Civ. P.
43(e) should govern motions in bankruptcy matters just as it does in
litigation in the district courts. He suggests that this consistency in the
application of the rules is both warranted and preferable.

11. Hon. Robin L. Riblet (Bankr. C.D. Cal.), on behalf of the
Rules Committee of the United States Bankruptcy Court for the
Central District of California and the Bankruptcy Judges of the
Central District of California, opposed the proposed amendment to
Rule 9014(d) because it would remove the court's discretion to take
testimonial evidence by affidavit or declaration under F.R. Civ. P.
43(e). She asserted that the current practice under Ninth Circuit
authority should continue, and that the proposed amendments to the
rule would prohibit that method for taking evidence.

12. Carolyn B. Buffington, Esq., (Law Clerk to the Hon.
Vincent J. Aug, Bankr. S.D. Oh.) opposed the proposed amendment
to Rule 9014(d). She argued that constraints of time or money make
the use of affidavits the most appropriate way in which to present
certain forms of evidence. The bankruptcy judges, in her view, should
be given the discretion to accept testimony in this form.

13. Guy Miller Struve, Esq., on behalf of the Federal Courts
and Bankruptcy and Court Reorganization Comrnittees of the
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Association of the Bar of the City of New York, supported the
proposed amendment to Bankruptcy Rule 9014(d). The Committee
found, that it serves the salutary purpose of increasing uniformity
between the practice in the district and bankruptcy courts.

14.,, The Insolvency Law Committee of the Business Law
Section of the State Bar, of California opposed the proposed
amendment toaRule 9014(d). It assertedthatthe existing practice in
the Ninth Circuit was proper in that it permitsthe 'courts discretion to
allow testimony by affidavit or declaration. The Committee noted that
the amounts in controversy often make it unrealistic to present
evidence by live testimony.

Changes Made After Publication and Comments:

The Advisory Committee made two changes, to subdivision (d)
after considering the comments received addressing the proposed rule.
First, the word "material" is inserted to make explicittat which was
implied in the published version of the proposed rule. Second, the
reference to F.R.Civ.P.43 (a) was removed, The purpose of proposed
subdivision (d) was to recognize that testimony should be taken inthe
same manner in both contested matters and adversary proceedings.
The revision to the published rule states this more directly.

The Committee Note was amended to reflect the changes made
inthetextoherule.,f ,

Ruile 9027. Removal

(a) NOTICE OF UEMOVAL .

2

3 (3) Time for filing; civil action initiated after

4 commencement of the case under the Code. If -a-eas

5 mnder fl" C is 1 lding wYl:e . claim o caUse of

6 action is asseft d in ano court, If a claim or cause of
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7 action is asserted in another court after the

8 commencement of a case under the Code, a notice of

9 removal may be filed with the clerk only within the

10 shorter of (A) 30 days after receipt, through service -or

11 otherwise, of a copy of the initial pleading setting forth

12 the claim or cause of action sought to be removed, or

13 (B) 30 days after receipt of the summons if the initial

14 pleading has been filed with the court but not served

15 with the summons.

16

COMMITTEE NOTE

Subdivision (a)(3) is amended to clarify that if a claim or cause
of action is initiated afterthe commencement ofabankruptcy case, the
time limits for filing a notice of removal ofthe claim or cause of action
apply whether the case is still pending or has been suspended,
dismissed, or closed.

Public Comment on Proposed Amendments to Rule 9027(a):

1. Hon. Robin L. Riblet (Bankr. C.D. Cal.), onlbehalf of the
bankruptcy judges of the Central District of California, expressed
concern that the amendment would permit removal of state court
actions to the bankruptcy court when the underlying bankruptcy case
has been dismissed or closed for some time. Judge Riblet expressed
concern that the parties would institute frivolous removal actions for
strategic purposes. She asserted also that existing procedures
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adequately protect parties who need to obtain relief in the Bankruptcy
Court when conflicting state actions are pending.

Changes Made After Publication andfConiments: No changes
were made.

AMENDMENTS TO OFFICIAL FORMS 1 and 15

In addition to requesting approval of the amendments to these
forms'and transmittal to the Judicial Conference, the Advisory
Committee requests that the amendments be effective as of
December 1, 2001, rather than upon their adoption by the Judicial
Conference. The delay in the effective date of these amendments is
necessary for two reasons. First, the amendment to Official Form 15
conforms it to the proposed amendments to Rule 3020 that the
Supreme Court promnulg'ated on April 23, 2001. The amendments to
the rule will become effective on Decemberl ,2001, if Congress takes
no action to the contrary. Therefore, delaying the effective date ofthe
form will coincide with the effective date of the rule amendment that
the form implements.

Official Form 1 is the form of a voluntary petition. It is used in
the vast majority of bankruptcy cases. The public and the bar rely
heavily on commercial publishers for copies of the forms for use in
their cases. The Administrative Office cannot provide copies of the
form prior to'its adoption by the Judicial Conference. Therefore, it is
appropriate to set a delayed effective date for the form. This will
provide an opportunity for court personnel to familiarize themselves
with the form and will permit publishers and software vendors to
distribute the new form to their customers in atimely fashion. Since
December 1 is the date on which rules amendments generally become
effective;, it is appropriate to use that date for the effective date of
these amendments to the Official Forms.
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FORM BI United States Bankruptcy Court 
Distnctof ~~~~~~Volunstary Petitionl

_ ___ District of_

Name of Debtor (if individual, enter Last, First, Middle): Name of Joint Debtor (Spouse) (Last, First, Middle):

All Other Names used by the Debtor in the last 6 years All Other Names used by the Joint Debtor in the last 6 years
(include married, maiden, and trade names): (include married, maiden, and trade names):

Soc. Sec./Tax LID. No. (if more than one, state all): Soc. SecjTax ID. No. (if more than one, state all):

Street Address of Debtor (No. & Street, City, State & Zip Code): Street Address of Joint Debtor (No. & Street, City, State & Zip Code):

County of Residence or of the County of Residence or of the
Principal Place of Business: Principal Place of Business:

Mailing Address of Debtor (if different from street address): "Mailing Address of Joint Debtor (if different from street address):

Location of Principal Assets of Business Debtor
(if different from street address above):

Information Regarding the Debtor (Check the Applicable Boxes)
Venue (Check any applicable box)
U Debtor has been domicile4 or has had a residence, principal place of business, or principal assets in this District for 180 days immediately

preceding the date of this petition or for a longer part of such 180 days than in any other District
El There is a bankrnptcy case concemring debtors affiliate, general partner, or partnership pending in this District

Type of Debtor (Check all boxes that apply) Chapter or Section of Bankruptcy Code UnderWhich
O Individual(s) ]Raiiroad the Petition is Filed (Check one box)
'! la Corporation ,' Stockbroker
O Partnership 0 Commodity Broker ' Chapter7 Q Chapter 1 U Chapter13
E Other_ __ Chapter 9 ElChapter 12

El Sec. 304 - Case ancillaryto foreign proceeding
Nature of Debts (Check one box)

E Consuner/Non-Business Business Filing Fee (Check one box)
E Full Filing Fee attached

Chapter 11 Small Business (Check all boxes that apply) z Filing Fee to be paid in installments (Applicable to individuals only)
E Debtor is a small business as defined in 11 U.S.C. § 101 Must attach signed application forthe cort's consideration
* l Debtor is and elects to be considered a small business under certifying that the debtor is unable to pay fee except in installments.

l l U.S.C. § 1121 (e) (Optional) Rule 1'006(b). See Official Form No. 3.

StatisticallAdministrative Information (Estimates only) TMW SPACE IS FOR COURT USE ONLY

a Debtor estimates that funds will be available for distribution to unsecured creditors.

Debtor estimates that, after any exempt property is excluded and administrative expenses paid, there will
be no funds available for distribution to unsecured creditors.

'Estimated Number of Creditors 1-5 13.49 5099 1003199 2COY93 1000-ovEl

Estimated Assets
SO to S50,001oto SlOC,oo to s500,0oo to Sl,OQO,COi to SI0,000,001 to S50,000,00C to More than

$50,000 $100,000 so00o0oo Sl minioan $10 million $S50 tmillion S$0o million $100 million
K> 0 El 03 E 10 .E E C_

Estimated Debts
SO to S50,001 to S100,001 to $500,001 to $1,00,001 to S10,000,CO to $50,000,001 to Nlore than

S50,000 SlOODOoo Q50,000 Si million $10 million $50 million $100 million S100 million

El 0 0 0 0~~~~~~~~~~~~~1 El El C __ __
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(Official Form 1) (12101) FORM 33, Page 2
Voluntary Petition NamePofaDebtors):2
(This page mu_ be completed andfiled in every case) I

Prior Bankruptcy Case Filed Within Last 6 Years (If more than one, attach additional sheet)
Location , Case Number' Date Filed.
Where Filed: ' '

Pending Bankrupt_ Case 'Filed by anynSpousePartne Affiliate of this Debtor (If m re than one, attach additional sheet)
Name ofl ebtor j Case Number. , Date Filed:,

District: Relaonship: j Judge:

Signatures
Signiature(s) of Debtor(s) (Individual/Joint) Exhibit A'"

I declare under penalty of perjury that the information provided in this (To be completed if debtor is required to file periodic reportspetition is true and correct. (e.g., forms 1OK and' OQ) with the Securities and Exchange1if petitioner is an individual whose debts are primarily consumer debts Commission pursuantrto Section 13 or 15(d) of the Securitiesand has chosen to file under chapter 7] I am aware that rnay proceed IExcange Act of 1934 and is requesting relief under chapter 11)
under chapter 7, 11, 12 or 13 of title l1, United States Code, underta d j ExhibitA is attache'd and made a'part ofthis petition.
the relief available under each such chapter, and choose to proceed
under chapter 7. ExhibitBI request relief in accordance Wthe chapter of title I I, Uaited States . " (To bhcompet if idebtor isanindividual F
Code, specified in this petition. 1Whose debts are rialy consumer debts)'F

I, the attorney for the petitioner naumd in the foregoing petition, declare
X that I have informed the petioner that [he or she] may proceed underchapter 7, 11, 12, or 13 of title l, United States Code, and haveSignature of Debtor explained the relief available under'ahsuchchapter.

Signature of Joint Debtor Signature of Atton Debt(s) > Date

Telephone Number (If not represented by attorney) .'Doese debtorohn Exhibith
oris alleged to p aao fin .ntandidentifiableharm toliDate public health or safety? d , l 

Signature of Attorney ED YesandExhibitCisattacheda lmdeapartofthispetition.
X _3_N_ _ O.'

Signature of Attorney for Debtor(s) o -A; r _ P r

Printed Name ofAttorney for Debtor(s) I cert that a a a petftio parer as dfined in 11 U.S.
§ 10, that I I haveli
provided theldebtor with adcopy of this document.

Firm Name 1

.. Address ' r Printed Name of Barinptcy Petiton Preparer

Social ScurityS N ber B

-Telephone Number - ' ild .. . . ~~~~~~~~~~~Address,,~ 1 1 ~i '1_',R j1 H]'L ' 

'Date
Names and Social §ecurity numbeisof all other individuals whoSignature of Debtor(CorporationlPartnership) ' prepared or assisted in[ IepaI ngthis document: -

Ideclare under penalty ofpejury that the information provided in this ,
petitionistrueandcorrct,andthatIhavebeenauthorizedtoflethis
petitiononbehalfofthedebtor. d tB.,

The debtorrequests reliefinaccordance with thechapteroftitle I 1 Jfmore than one person prepared this'dounent, attacUnited States Code, specified in this petition. additina e conforming to eapproiate ofcialform for
each pronl.4

SignahareofAuthorized~ndividual lX 4 tl Nqr 

_ , , ~~~~~~~~~~~Signlhiw of 2Ekhalaptpy! Petitionl Preparer f
PrintedNameofAuthorizedladividual SIJltcyll on 1repa 

Date l i
Title of Authorized Individual A bankruptcy petition preparer's failure to comply with the provision

of title 1I and theFeder4aRles of Bankruptcy Procedure mayresult I
Date infinesorimprisonnentorboth II U.S.C. §110; I8U.S.C. §156.
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(12/01)

Exhibit "C"

[If; to the best of the debtor's knowledge, the debtor owns or has possession ofproperty
that poses or is alleged to pose a threat of imminent and identifiable harm to the public health or
safety, attach this Exhibit "C" to the petition.]

[Caption as in Form 16B]

Exhibit "C" to Voluntary Petition

1. Identify and briefly describe all real or personal property owned by or in possession of
the debtor that, to the best of the debtor's knowledge, poses or is alleged to pose a threat of
imminent and identifiable harm to the public health or safety (attach additional sheets if
necessary):
................................................................................................................................................

................................................................................................................................................

................................................................................................................................................

...............................................................................................................................

2. With respect to each parcel of real property or item of personal property identified in
question 1,4describe the nature and location of the dangerous condition, whether environmental
or otherwise, that poses or is alleged to pose a threat of imminent and identifiable harm to the
public health or safety (attach additional sheets if necessary):
................................................................................................................................................
..... I...........................................................................................................................................

................................................................................................................................................

................................................................................................................................................
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COMMITTEE NOTE

The form has been amended torequire the debtor to disclose
whether the debtor owns or had possession of any property that poses
or is alleged to pose a threat of imminent and identifiable harm to
public health or safety. If any suc property exists, the debtor must
complete and attach Exhibit "C" describing the property, its location,
and the potential danger it poses. Exhibit "C" will alert the United
States trustee and any person selected as trustee that immediate
precautionary action may be necessary.,
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(Rev. 12/01)

Form 15. ORDER CONFIRMING PLAN

[Caption as in Form 16A]

ORDER CONFIRMING PLAN

The plan under chapter 11 of the Bankruptcy Code filed by , on

[if applicable, as modified by a modification filed on ,] or a summary

thereof, having been transmitted to creditors and equity security holders; and

It having been determined after hearing on notice that the requirements for confirmation set forth in 11 U.S.C.

§ 1129(a) [or, if appropriate, 11 U.S.C. § 1129(b)] have been satisfied;

IT IS ORDERED that:

The plan filed by ,on . [If

appropriate, include dates and any other pertinent details of modifications to the plan] is confirmed. fIf the plan provides

for an injunction against conduct not otherwise enjoined under the Code, include the information required by Rule 3020.1

A copy of the confirmed plan is attached.

Dated:

BY THE COURT

United States Bankruptcy Judge.
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COMMITTEE NOTE

The form is amended to conform to the December 1, 2001,
amendments to Rule 3020.
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To: Honorable Anthony J. Scirica, Chair MILTON 1. SHADUR

Standing Committee on Rules of Practice and Procedure EVIDENCERULES

From: David F. Levi, Chair, Advisory Committee on
the Federal Rules of Civil Procedure

Date: 'May 14, 2001

Re: Report of the Civil Rules Advisory Committee

Introduction

The Civil Rules Advisory Committee met on March 12, 2001,
and April 23 and 24, 2001, at the Administrative Office of the United
States Courts in Washington, D.C. It voted to recommend adoption
of a new rule and rules amendments that were published for comment
in August 2000 and January 2001, with modifications in response to
the public comments. Part I of this report details these
recommendations in four parts. The first relates to new Civil Rule
7. 1, governing corporate disclosure; this proposal parallels published
proposals to amend Appellate Rule 26.1 and to adopt a new Criminal
Rule 12.4, and may be affected by the proposal to publish a
Bankruptcy Rule that would depart from these other proposals in
significant ways. The second relates to amendments of Civil Rule 58
aimed atthe "separate document" requirement, including a conforming
amendment of Civil Rule 54; these proposals are integrated with
proposals to amend Appellate Rule 4(a)(7), and indeed began with the
Appellate Rules Committee. The third relates to Civil Rule 81, which
would be amended to integrate better with the separate rules
governing § 2254 and § 2255 proceedings; it began in conjunction
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with review of those rules, but can be separated from them as the
Criminal Rules Committee continues its work on them. The fourth
and final part is a set of technical amendments to conform forfeiture
provisions ofthe Supplemental Admiralty Rules to legislative changes
that"occurred too late to be recognized in the Admiralty Rules
amendments that took effect on December 1, 2000.

Part II describes Advisory"Committee recommendations to
publish for comment three sets of rules amendments. Each involves
a project that has been long on the Advisory Committee agenda. The
first set, which would amend Civil Rule 23, grows out often years of
Advisory Committee work, important empirical studies, and the
Report of the Ad Hoc Mass Torts Working Group. The central focus
is on improving review of class-action settlements, addressing some
of the most pressing problems that arise from competing and
overlapping class actions, and providing for the first time in Rule 23
for appointment of class counsel and approval of fee awards.
Additional changes address notice and alsd the times for acting to
determine whether to certif a, class and t consider revision of a
certification decision.

The second proposed amendment would rewrite Civil Rule 51 to
express clearly the many jury-instructi-on rules that have grown out of
its moderately opaque text. ̀ New provisions are added to address such
matters as the time for requesting instructions and the, court's
obligation to inform the parties of all proposed instructions.,

The third proposed annt would rewrite Civil Rule 53 to
reflect the vast changes that have overtaken the use of special masters.
This work was assisted by a sty undertaken by the Federal Judicial
Center. The amendment is not intended either to encourage or to
discourage the pretrial and post-judgment uses of special masters that
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have grown up since Rule 53 was framed to address the use of trial
masters. It is intended to give guidelines for these new practices.
Special attention is devoted to the relationship between the
appointment of special masters and ajudicial institution- magistrate
judges - that did not exist when Rule 53 was written. In addition,
the draft reduces the many cumbersome details that have been written
into present Rule 53.

Finally, Part III provides a brief summary of ongoing Advisory
Committee work.

Attachments: Enabling Act Memorandum
Notes on § 2283
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IAction Items: Rules Published For Comment

A. RULES PUBLISHED FOR COMMENT IN AUGUST 2000

Three sets of rules proposals were published for comment in
August 2000, The hearing scheduled for January 29, 2001 was
cancelled because no one wished to testify. Summaries ofthe written
comments are providedwiththe discussion of each proposal. Almost
all of the comments -were devoted to issues that were discussed
thoroughly before the proposals were published. Although the
debates are familiar, the views of experienced practitioners and widely
representative bar groups lend added support tol some of the
competing positions.

Discussion of each of these proposals is complicated by the fact
that none ofthem is the sole responsibility ofthe Civil Rules Advisory
Committee among the advisory committees. Indeed, it is fair to say
that none of them originated with the Civil Rules Committee. It was
possible to coordinate discussion in the Civil Rules Committee with
actions taken at the earlier meetings of the Appellate Rules and
Bankruptcy Rules Advisory Committees. As to the Criminal Rules
Committee, consultation between the reporters was all that was
possible.

Each proposal is presented in the form recommended for
adoption. Changes from the published versions are described after the
summary of comments for each rule.

Rules App. C-4



PROPOSED AMENDMENTS TO THE FEDERAL
RULES OF CIVIL PROCEDURE*

Rule 7.1. Disclosure Statement

1 (a) Who Must File: Nongovernmental Corporate Party.

2 A nongovernmental corporate party to an action or

3 proceeding in a district court must file two copies of a

4 statement that identifies any parent cornoration and any

5 publicly held corporation' that owns 10% ortmore of its

6 stock or states that there is no such corporation.

7 ()j Time for Filing; Supplemental Filing. A pary must:

8 (1! file the Rule 7.1(a) statement with its first

9 appearance. pleading. petition. motion, response. or

10 other request addressed to the court, and

11 (2) promptly file a supplemental statement upon any

12 change in the information that the statement requires.

*New material is underlined; matter to be omitted is lined through.

Rules App. C-5
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Committee Note

Rule 7.1 is drawn from Rule 26.1 of the Federal Rules of
Appellate, Procedure, with changes to adapt to the circumstances of
district courts that dictate different provisions for the time of filing,
number of copies, and the jikel The, information required by
Rule 7.1(a) reflects the "financial interest" standard of Canon 3C(l)(c)
of the Code of Conduct for United States Judges. This information
will supportproperly informed disqualification decisions in situations
that call for automatic disqualification under Canon 3C(i )(c). It does
not cover all of the circumstances that may call for disqualification
under the financial interest standard, and does not deal at all with
other circumstances that may call for disqualifcation.

Although the disclosures required by Rule 7.1(a) may seem
limited, they are calculated, to-reach a majority of the circumstances
that are likely to call for disqualification on the basis of financial
information hat a judge may not ,know or recollect. Framing a rule
that calls for more detailed disclosure will be difficult. Unnecessary
disclosure requirements placema burdenofi the parties and on courts.
Unnecessary disclosure of volumes abinformation may create a risk
thatajudgewill overlooklthe one bitofinfornnationthatmightrequire
disqualification, and also 'may rate a rsk that unnecessary
disqualifications,,will be made, rather than attempt to unravel a
potentially difficult question. It has not been feasible to dictate more
detailed disclosure requirements in Rule 7.1(a).

Rule 7.1 does not prohibit local rules that require disclosures in
addition to those required by Rule 7.1. Developing experience with
local disclosure practices and advances in electronic technology may
provide a foundation for adopting more detailed disclosure
requirements ,by:fiture amendments of Rule 7.1.

Rules App. C-6
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Recommendation

The comments summarized below raise two fundamental
questions, each of which was discussed extensively by several
committees before Rule 7.1, Appellate Rule 26.1, and Criminal Rule
12.4 were published for comment. As extensive as it was, the prior
discussion achieved, compromise positions rather than clearly
dispositive conclusions. As published for comment, Rule 7.1 (a)(1)(B)
required nongovernmental corporate parties to "disclose any
additional information that may be required by the Judicial Conference
of the United States+" Rule 7.1(a)(2) imposed the same requirement
on any other party. This provision was challenged as a delegation of
rulemaking authority to the Judicial Conference, in defiance of full
Enabling Act procedures. And there is a difficult question whether
and when Rule 7.1 might preempt local -district rules that impose
additional disclosure requirements. The Committee Note stated that
Rule 7.1 does not prohibit local disclosure rules "unless the Judicial
Conference adopts aformthatpreempts additional disclosures." This
observation prompted additional challeriges asserting that the Judicial
Conference lacks authority to preempt local rules. Discussion ofthese
issues persuaded the Advisory Committee that it is better to retract
the Judicial Conference provisions. These provisions were designed
to serve an important purpose, and to achieve a wise integration ofthe
Enabling Act with the special competence f the Judicial Conference
and its Committee on Codes of Conduct. But the prospect that the
Judicial Conference will act gin the mid-term.future to adopt new
disclosure requirements is too slender~t justify her testing of the
Enabling Act questions. .

The recommendation, then, is to delete the provisions for
requirements to be adopted by the Judicial Conference and to
recommend that the Judicial Conference adopt the remainder of Rule
7.1 as published.

Rules App. C-7
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Delegation to Judicial Conference

One concern expressed in the comments is that Judicial
Conference exactions are not readily available to practicing lawyers.
This concern would be addressed by stating each required disclosure
explicitly in Rule 7.1. By itself, this concern did not seem especially
troubling. Implementation of any Judicial Conference requirements
should be readily accomplished: The requirements should be
expressed in forms that are widely available and that become an
automatic part of routine filing procedure. + There may be brief
transition problems, but they could/be handled with common sense.

The more fundamental concern is that an Enabling Act Rule
should not mandate adherence to requirements formulated by as
process outside the Enabling Act, even under auspices so prestigious
as the Judicial Conference. lntone sense', there is precedent for
"delegation" to the Judicial Confrence. Rule 83(a)(1) dictates' that
a local rule "shall conform- totay muniform numberinfg system
prescribedby the Judicial Conference of the UnitedStates." Rule5(e)
provides that a local rule may"ermit papes to be filed, signed, or
verified by electronic !~means, that are consistent with technical
standards, if any,, that the Judicia Conferernce of the United States
establishes." But the Judicial Conference action provided for by each
ofthese rules is narrow and does notinivolve any fundamental policy.
Development lof ;/lbldladditionall ~'dilsclosure requirements - for
nongovernmental corporate parties, and development ofall disclosure
requirements that ma.ibel imposeddion other parties, is a far more
important endeavor. The precedents established by Rules 5(e) and
83(a)(1) do not resolve the doubts that may be felt on this score.

A powerful expression of the Enabling Act concern is provided
by Judge Easterbrook's comments on the parallel provisions in
Appellate Rule 26. 1, as quoted and summarized by Reporter Schiltz.

Rules App. C-8
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The core of the argument is that it ill becomes the rules committees to
urge regularly that Congress should respect the Enabling Act process
and then to recommend rules that abridge, enlarge, or modify the
Enabling Act process. The history of the disclosure rules project
should serve at the same time to exacerbate this concerm and to
alleviate it.

Many members of the various committees that have developed
the disclosure rules have expressed doubts whether any of the rules of
procedure should address disclosure requirernents. IfAppellate Rule
26.1 had not led the way more than a decade ago, these doubts might
have prevailed now. None of the rules committees expresses any
sense of special competence in the problems that arise from the Code
of Conduct for United States Judges. Another Judicial Conference
committee, the Committee on Codes of Conduct, works constantly
with these problems. That Committee should have a better-informed
sense of the inevitable compromises that must be made in this area.
It is not possible to require disclosure and judicial review of every bit
of information about every litigant that mightI give rise to
disqualification. The most that can be attempted is disclosure of
information that accounts for the most common grounds of
disqualification. It might be better for the rules committees to do
nothing in this area. 1 The Cortmmittee on Codes of Conduct, however,
has taken the lead in urging that formal rules of procedure be adopted.
Deference to their experience and wisdom has led, to the published
proposals.

Deference to the Codes of Conduct Committee did not account
for the full sweep of Rule 7.1 and the parallel proposals. The Codes
of Conduct Committee urged adoption of AppellateiRule 26.1 in all
the sets of rules with only minor changes. The history of Appellate
Rule 26.1 , however, led to consideration of the need for additional
disclosure requirements. Before Rule 26.1 was adopted, a draft that
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required extensive disclosures was circulated among circuitjudges for
comment. The reactions were so diverse and hostile that the advisory
committee withdrew to a much narrower version Recognizing the
limited nature of the disclosures required, the advisory committee
observed that the circuits might wish to adopt circuit rules calling for
additional disclosures. Rule 26.1 has been further narrowed since its
adoption by deleting the former requirement for disclosures relating
to corporate subsidiaries.1, Most of the circuits have adopted local
rules; some of the local rules call for far more infornation than Rule
26.1 requires. Predictably, wide variations have emerged Among the
local circuit rules.,

A niumber of district courts have adoptedlocal disclosure rules.
A local district rule is likely to, resemble the Local circuit irule, a
circumstance that may contribute o the wde diversity of local district
disclosure requirements. I '1

Against this background, the "local rule problem" provoked the
usual reactions. Proliferation of local Mues is not favored by many of
those engaged in theinational rules process. ,At the same time, it was
recognized that proposed Rule 71.1, modeled on current Appellate
Rule 26.1, requiresless disclosures ,than many local variationis, The
outcome of thei d,,eb4ts w was captured inJthe- final sentence of the
Committee Note: "'Rule, 7.1 does not prohibit local rules that require
disclosures in addition ilto those requred iy,,Rule 7.1 unless the
Judicial Conference adopts requirements that preempt additional
disclosures." This sentence reflects an understanding that real benefits
may emerge from experience with local rules that supplement Rule
7.1, not only in directly avoiding tardy discovery of disqualification
problems butalso,,in paving the way forimore detailed national
disclosure requirements that really work. At the: same time it reflects,
the hope that one day it may Fben possible to adopt uniform national
requirements. Uniform requirement notionly make life easier for the
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lawyers who practice in multiple districts, but also make life much
easier for institutional litigants who engage inlitigation in many
different districts.

This history provides, paradoxically, the strongest argument for
putting aside the concern that the proposed rules effect an improper
delegation of Enabling Act authority. The argument is that disclosure
requirements could be adopted by the Judicial Conference, on advice
of the Committee on Codes of Conduct, without any exercise of
Enabling Act authority. The question is not one of the procedural
rules that govern litigation but one of court administration. There is
a sufficient touch of "practice and procedure" to support formal rules,
and some advantage in providing notice to the bar through the formal
rules. But reliance on, the Judicial Conference does not reflect any
"delegation" of Enabjling Act authority. The proposed rules serve only
to reflect - and provide noticejto the bar of the independent
Judicial Conference authority to regulate these matters.

The argument for independent Judicial Conference authority is
subject to its own constraints. The fourth, paragraph of 28 U.S.C.
§ 331 authorizes the Judicial Conference to "submit suggestions and
recommendations to the ,,variouscourts to promote uniformity of
management procedures and the expeditious conduct of court
business. " The authority to submit suggestions and recommendations
may impliedly defeat authority Xo iimpose requirements. The third-
from-lastparagraph of § 33 1 directs the Judicial Conference to review
rules prescribed under § 2071 by federal pourts,`"other than the
Supremei Courteand the district courts."[, Coupled with provisions
directing the judicial councils ofthe circuits to review local district
rules, § 332(d)(4) and § 2071(c), these provisions create obstacles to
achieving national uniformity by combining lRule 7.1 , which could
directly supersede ,local rules,. ,,with reliance, on the, Judicial
Conference.

Rules App. C-l 
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Deferring to doubts about "delegation'! to the Judicial
Conference does not'defeat the original purpose of adopting Rule 7.1.
The Committee on Codes of Conduct originally recommended
adoption of Appellate Rule 26.1 in all the separate sets of rules.
Paring Rule 7.1 back to this core, for these reasons, likely doesnot
require a second publication for comment.'

OtheirRule 7.1 Revisiohs

The Bankruptcy ,Rules Committee has proposed publication of
disclosure requirements thatwould depart significantly from Rule 7.1
as published. The disclosure mustjidentify "'!any nongovernmental
corporation that direcy bor, indirectly owns 10% tor more of any class
of the corporations eqttitylinterests or states that there are not such
entities to report '*, *,, l,^'Jz. ,J The Civil Rules Committee has not
independently considured the terms lof present Appellate Rule26.1;
they were adopted for Rule 7.1 forlthe reasons described above. It
has not independently considered the reasons for the changes
proposed by the BadnW tuptcRuIsIComimittee. Itdefers consideration
of these matters to thy Standing Committee.i,

Summary of Comments on iRule 7.1

00-CV-001, Committee onFederal Courts. Association of the Bar of
the City of New York: The practical reasons that lead to delegating
responsibility to the Judicial ,Conference are understandable. But
"[the committee is concern ed *, that the necessary contents of a
disclosure statement maybe less accessible"to the'bar and to the public
if they are not set forth Hin the rules themselves.'"

00-CV-002, Public Citizen Litigation Group (Brian Wolfman):
Supports Rule 7.1, and Appellate Rule 26.1, for the reasons stated in
the Committee Note. TIe Note should state that the rule applies to,
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cases pending whenthe rule takes effect, and that the parties must file
disclosure statements within a reasonable time (perhaps 60 days) in
such cases.

00-CV-004. Ninth Circuit Conference of Chief Bankruptcy Judges.
Hon. Louise De Carl Adler: The Bankruptcy Rules Advisory
Committee is working on disclosure rules for contested matters and
adversary proceedings. Pending development of these rules, "there
[should] be an express exemption from application of proposed Rule
7.1 to cases and proceedings in bankruptcy."

00-CV-005. Federal Civil Procedure Committee. American College
of Trial Lawyers. Gregory P. Joseph: Supports two aspects of the
proposal: (1) It is desirable to address disclosure in the Civil Rules "so
that therejis a uniform national standard." (2) "[T]hese disclosure
statements ought not be limited to corporations, but extended to
nongovernmental parties generally." But disagrees with delegation of
further work to the Judicial Conference. There is a trap for the
unwary in "referencing a set of requirements that are not included in
the Rules, may not exist and are not readily available. " iThe Judicial
Conference is part ofthe process of making Civilt Rules; it "is in a
position to ensure that all disclosure requirements it deems important
become a part ofthe Rules." ButiftheJudicial Conference becomes
responsible, al useful way to make litigantsjaware of Judicial
Conference disclosure requirements would be to place them in the
Civil Cover Sheet. (This will not help with Appellate Rule 26.1,
however)

00-CV-006. Federal Magistrate Judges Association Rules Committee
(draft Report): Supports Rule 7. 1. The disclosures will prove helpful.
"This is consistent with the practice in many district courts currently
which has been provided by General Order or Local Rule, but
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certainly should be addressed on a nationwide basis through the
federal rules."

00-CV-012. William J. Borah: (Mr. Borah reviewed the proposals for
the Civil Practice and Procedure Section of the Illinois State Bar
Association.) Rule 7.1(a)(1)(A) is a good idea,,,"and it would also
give the opposing party information about the corporate structure of
the opponent." The Rule,7.1(a)(1)(-B) and 7.1 (a)(2) requirements to
disclose information required by the Judicial Conference cannot bethe
subj ect of comment yet, "when we don't even know what the Judicial
Conference might recommend."

, eComments on Appellate Rule 26(a)(1)

Some ofthe comments on Appellate Rule 26(a)(1) raise issues
that apply to Rule 7.1 as well. i The following summaries were
prepared by Dean Patrick Schiltz, Reporter for the Appellate Rules
Advisory Comimittee. ! .ai

/,Jack E. ,orslev. Esq. (OO-AP-002) supports the amendment,
which, he says ,'will strip away, a veil of concealment."

Judge Frank] H.Easterbrook (7th Cir.)(00-AP-012) strongly,
supports two aspects ofltheproposal -extending the disclosure
obligation to non-corporate parties and requiring supplementation-
but is "appallpd"t by ,a third - giving authority to the Judicial
Conference to modify the disclosure obligation without going through
the Rules Enabling Act process. Judge Easterbrook's objections to
the Judicial Conference provision are several: (1) The provision short-
circuits the Rules, Enabling Act. The judicial branch keeps telling
Congress not to short-circuit the process; the judicial branch impairs
its [ credibility when it, short-circuits the process itself. (2) The
provision would weaken the role ofthe Standing Committee. "Other
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Committees of the Conference will see (and use) an opening into
rules-related issues, and the ability of the Standing Committee to
coordinate matters of practice and procedure will be undermined." (3)
The provision would create a hardship for lawyers, as the Judicial
Conference does not publish its standards in any central, readily
accessible location. Judge Easterbrook recalls that some years ago the
Advisory Committee on Appellate Rules proposed that the Judicial
Conference be given authority to set technical standards for briefs, and
that the proposal was rejected by the Standing Committee on the
grounds described above. He urges that the Judicial Conference
provision of proposed Rule 26.1 suffer a similar fate.

Judge Easterbrook also questions the assertion in the Committee
Note that standards on disclosure issued by the Judicial Conference
could preempt local rules. He points out that Rule 47(a)(1) provides
that local rules "must be consistent with - but not duplicative of-
Acts of Congress and rules adopted under 28 U.S.C. § 2072 and must
conform to any uniform numbering system prescribed by the Judicial
Conference of the United States." Judge Easterbrook interprets Rule
47(a)(1) to provide that "[o]nly statutes, rules, and one particular
Judicial Conference action supersede local rules."

D.C. Circuit Advisory Committee on Procedures (No number; arrived
too late to be summarized by Dean Schiltz). Opposes the proposed
amendments to Appellate Rule 26.1. "[M]ore than enough
information is already being disclosed pursuant to the current version
of Rule 26 [sic] and the various local rules." The provision for
Judicial Conference disclosure rules "means that each party's attorney
will have to be checking on a regular basis to determine whether the
Judicial Conference has revised its thinking." Delegation to the
Judicial Conference also seems inconsistent with thepublic comment
rules adopted under § 2073(a) and with the requirement that rules be
transmitted to Congress no later than May 1; see section 2074.
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Changes Made After Publication and Cornment

The provisions that would require- disclosure of additional
information that may be required by the Judicial Conference have been
deleted.

Rule 54. Judgments; Costs

2 (d) Costs; Attorneys' Fees.

3

4 (2) Attorneys' Fees.

5 (A) Claims for attorneys' fees and related

6 nontaxable expenses shall be made by motion

7 unless the substantive law governing the action

8 provides for the recovery of such fees as an

9 element of damages to be proved at trial.

10 (B) Unless otherwise provided by statute or order

11 > of the court, the motion must be filed aid'served

12 no later than 14 days after entry ofjudgment; must

13 specify the judgment and the statute, rule, or other

Rules App. C-16
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14 grounds entitling the moving party to the award;

15 and must state the amount or provide a fair

16 estimate of the amount sought. If directed by the

17 court, the motion shall also disclose the terms of

18 any agreement with respect to fees to be paid for

19 the services for which claim is made.

20 (C) On request of a party or class member, the

21 court shall afford an opportunity for adversary

22 submissions with respect to the, motion in

23 accordance with Rule 43(e) or Rule 78. The court

24 may determine issues of liability for fees before

25 receiving submissions bearing on issues of

26 evaluation of services for which liability is imposed

27 by the court. The court shall find the facts and

28 state its conclusions of law as provided in Rule

29 52(a), and a judgment sh all ble set forth in a

30 scparate documient as povi-d in Rkule 58.

Rules App. C-17
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31

Committee Note

Subdivision (d)(2)(C) is amended to delete the requirement that
judgment on a motion for attorney fees be set forth in a separate
document. This change' complements the amendment of Rule
58(a)(1), which deletes the separate document requirement for an
order disposing of a motion for attorney fees under Rule 54. These
changes are made to support amendment of Rule 4 of the Federal
Rules of Appellate Procedure. It continues to be important that a
district court make clear its meaning when it intends an order to be the
final disposition of a motion for attorney fees.

The requirement in-subdivision (d)(2)(B) that a motion for
attorney fees be not only filed but also served no later than 14 days
after entry ofjudgment is changed to require filing only, to establish
a parallel with Rules 50,52, and 59. Service continues to be required
under Rule 5(a).

Rule 58. Entry of Judgment

I Subject to t. provisiouns of Rul. 54(b). (1) uponi a

2 general verdict of a juay, or upon a decision by the coulA that

3 a party shall recover o*y a sul certai or costs or1 that all

4 relief shall be de 1 ied, the clek, unless th.e court otterwise

5 orders, shlla fobl tllth pr~ai, md and ilter the j duft1 e it

6 without awaiting any direction by, tlh ecurt, (2) upon
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7 decision by th1e coLut granIting otlLer relief, or uponi a special

8 verdict or a general verdict comA. rtird by aLers to

9 interrogatoties, tLe cout shlall polllptly approve thle f01111 of

10 tlhe judgm1 .ent, and tlLe ckel* salLl l t Lheeup etet. it. Eijly

11 judgllldmLt mr asll ble set forlt Oll a sepaate docurLeLlt. A

12 judgent is effeetiveo wLll 50 set fortL anld whe eLtered

13 as provided i Rule 79(a). ELtLy of tlLe jtdgtlIellt slhaHl not be

14 deayed, noIr tlfe tille fo. apeal exteLnded, i; order to tax costs

15 or award fees, exept that, weLe, a timely mlotioln for

16 atteyrs' fees is nradei u,,derRule 54(d)(2), tlLe cout, befol

17 a .otice of aypeal lhas bee filed amid lhas beemnLe effcti ve,

18 may ordeL tiat thle m.,otionI have te samlLe effect uMAdir Rule

19 4(a)(4) of tLe FIedeal Riles oft AAppelate Procedure as a

20 tim.ly mlotioni ulnder Rule 59. Attomeys slall sh ot subirift

21 fobris of ju dglent except upon, ditection of thle couLt, anId

22 these dliretions slalf zwt ble givmLI as a mliatter of coulse.
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23 (a! Separate Document.

24 (1) Every judgment and amended judgment must be set

25 forth on a separate document, but a separate document

26 is not required for an order disposing of a motion:

27 (A) for judgment under Rule 50(bh)

28 (B) to amend or make additional findings of fact

29 under Rule 52(b):

30 (C) for attomev fees under Rule 54:

31 (D) for a new trial, or to alter or amend the

32 judgment. under Rule 59: or

33 (E) for relief under Rule 60.

34 (2) Subject to Rule 54(b):

35 (A) unless the court orders otherwise, the clerk

36 must, without awaiting the court's direction.

37 promptlv prepare. sign. and enter the judgment

38 when:

Rules App. C-20
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39 (i! the jury returns, a general verdict,

40 (ii! the court awards onl& costs or a sum

41 certain, or

42 CMii the court denies all relief,

43 (BL the court must promptly approve the form of

44 the judgment, which the clerk must promptly enter.

45 when:

46 (i! the jury returns a special verdict or a

47 general verdict accompanied by

48 interrogatories. or

49 (ii! the court grants other relief not described

50 in Rule 58(aI(21'

51 , bL Time of Entry. Judgment is entered for purposes of

52 these rules:

53 (1) if Rule 58(a)(1) does not require a separate

54 document, when it is entered in the civil docket under

55 Rule 79(a). and

Rules App. C-2 1
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56 (2) if Rule 58(a)(1) requires a separate document, when

57 it is entered in the civil docket -under Rule 79(a) and

58 when the earlier of these events occurs:

59 (A) when it is set forth on a separate document, or

60 (B) when 150 days have run from entr= in the civil

61 docket under Rule 79(a).

62 (c) Cost or Fee Awards.

63 (1) Entr= of judgment may not be delayed. nor the time

64 for appeal extended, in order to tax costs or award fees,

65 except as provided in Rule 58(c (2V

66 (2) When a timely motion for attorney fees is made

67 under Rule 54(d)(2), the court may act before a notice of

68 appeal has been filed and has become effective to order

69 that the motion have the same effect under Federal Rule

70 of Appellate Procedure 4(a)(4) as a timely motion under

71 Rule 59.
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72 Request for Entry. A party may request that judgment

73 be set forth on a separate document as required by Rule

74 58(a)(1).

Committee Note,

Rule 58 has provided that ajudgment is effective only when set
forth on a separatedocument and entered as provided in Rule, 79(a).
This simple separate documentrequirement has been ignored in many,
cases. The result of failure to enter judgment on a separate document
is that the time for making motions under Rules 50, 52, 54(d)(2)(B),
59, and some motions under Rule 60, never begins to run. The time
to appeal under Appellate Rule 4(a) also does not begin to run., There
have been few visible problems with respect to Rule 50, 52,
54(d)(2)(B), 59, or 60 motions, but there have been many and horridly
confused problems under Appellate Rule 4(a). These amendments are
designed to work in conjunction with Appellate Rule 4(a) to ensure
that appeal time does not linger o~n indefinitely, and to maintain the
integration of the time periods set for Rules 50; 52, 54(d)(2)(B), 59,
and 60 with Appellate Rule 4(a). I

Rule 58(a) preserves the core of the present separate document
requirement, both for the initial judgment, and for any amended
judgment. No attempt is made to sort through the confusion that
some courts have found in addressing the elements of a separate
document. It is easy to prepare a separate document thatrecites the
terms of the judgment without offering additional explanation or
citation of authority. Forms 31 and 32 provide examples.

Rule 58 is amended, however, to address a problem that arises
under Appellate Rule 4(a). Some courts treat such orders as those

Rules App. C-23
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that deny a motion for new trial as a "judgment," so that appeal time
does not start to run until the order is entered on a separate document.
Without attempting totaddress the question whether such orders are
appealable, and thus judgments as defined by Rule 54(a), the
amendment provides that entry on a separate document is not required
for an order disposing of the motions listed in Appellate Rule 4(a).
The enumeration of motionsdrawn from the Appellate Rule 4(a) list
is generalized by, omitting details that are important for appeal time
purposes but that would unnecessarily complicate the separate
document requirement. As one example, it is not required that any of
the enumeratedmotions be timely. Many ofthe enumerated motions
are frequently made beforejudgment is entered., The exemption of the
order disposing of the motion does Inot, excuse the obligation to set
forth the judgment itselfon a separate documeni. And if disposition
ofthemotionfresults in an amenodedjudgment, the amendedjudgment
must be set forth on a separate document. ,

Rule 58(b) discards ,the attempt;to define the time when a
judgment becomes '!effctive.", Taken in conjunction with the Rule
54(a) definition of a judgmen to include "any, order from which an
appeal lies," the former Rulet 58 defmtion of effectiveness could cause
strange difficulties in implementing pretrial orders that are appealable
under interlocutory appeal provisions or under expansive theories of
finality. Rule 58(b) replacesgthe definition of effectiveness with anew
provision that defines the time whenjudgment is entered. Ifjudgment
is promptly set forthion aseparatedocument, as should be done when
required by Rule 58(a)( 1), theneWpirovision-will not changethe effect
of Rule 58. But iin the ,caseis in ,which court and clerk fail to comply
with this simple rquirentg the motion time periods set by Rules 50,
52,54,59, and60 beginto ruafter expiration of 1i0days from entry
of the judgment in the civil docket as required by Rule 79(a).
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A companion amendment of Appellate Rule-4(a)(7) integrates
these changes with the time to appeal.

The new all-purpose definition of the entry ofjudgment must be
applied with common sense to other questions that may turn on the
time when judgment is entered. If the 150-day provision in Rule
58(b)(2)(B) - designed to integrate the time for post-judgment
motions with appeal time -serves nopurpose, or would defeat the
purpose of another rule, it should be disregarded. -In theory, for
example, the separate document requirement continues to apply to-'an
interlocutory order that is appealable as, a final ,decision under
collateral-order, doctrine. Appealability under collateral-order
doctrine should lnot be complicated by failure to enter the order as a
judgment on a separate document - there is little reason to force trial
judges to speculate about the potential appealability of every order,
and there is no means to ensure that the trial judge will always reach
the same conclusion as the court of appeals. Appeal time should start
to run when the collateral order is entered without, regard to creation
of a separate document and without awaitingexpiration of the 150
days provided by Rule 58(b)(2). Drastic surgery At Rules 54(a) and
58 would be required to address this and related issues, however, and
it is better to leave this conundrumrn to the pragmatic disregard that
seems its present fate'. Thiepresent amendments do not seem, to make
matters worse, apart from one false appearance. If a pretrial order is
set forth on a separate document that meets the requirements of Rulel,
58(b), the time to mnove for re6olnsiderationt seems to begin to run,
perhaps years beforeifmaia judgment. Andvevyifthere is no separate
document, the time to miovefor, reconsideration sems'to begin 150
days after, entry inthe, civil docketihs apparentproblem isresolved
by Rule 54(b), whichpexpressly pe'riits revision of'all orders not made
final under Rule 54(b) "at any time before the entr of judgment
adjudicating all the claims andterights and liabilities of all the
parties." .
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New Rule 5 8(d) replaces the provision that attorneys shall not
submit forms of judgment except on direction of the court. This
provision was added to Rule 58 to avoid the delays that were
frequently -encountered by the 'former practice of directing the
attorneys for the prevailing party to prepare a form of judgment, and
also to avoid the occasionally inept drafting that resulted from;
attomey-preparedjudgments. jSee 11 Wright, Miller & Kane, Federal
Practice & Procedure: Civil d, § 2786. The express direction in
Rule 58(a)(2) for prompt action by the clerk, and by the court if court
action is required, addresses thisconcern. The ,new provision
allowing any party to moVe for entry of judgment ion a separate
document!will protept iall needs for prompt commencement of the
periods for motions,:appeals, and execution or other enforcement. 

'I .> ,si. P ski, , T - n ,5 r: i . i' Ij. .... ]

Recommendation

The Advisory Committee recommends' that Rules 54(a.) and 58
be adopted as* published, subjectlto minor style changes and two'
significant changes in Rule 58(b). The first change in Rule 58(b)
opens up the definition of the time when judgment is entered.' As
published, Rule 58(b) defined the time of entry solely for purposes of
the Civil Rules governing the post-juidgment motions that suspend
appeal time under Appellate Rule `'4(a)(4), adding Civil Rule 62
(execution) as.well. At the behestof the Appellate Rules Committee,
the definition is chahged to cover entry ofjudgment "for purposes of
these rules." The second change expands from 60 days to 150 days
the period that defines entry of judgment when a required separate
document is not providedL

The comments .on Rules 54(a) and 58-focus on Rule 58. Sorme
parts of some of the comments seem to reflect misunderstanding of
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Rule 58 as it now is. Other parts of some of the comments seem to
reflect misunderstanding of the proposal published last August. It
may be that the confusions are related. In any event, the comments
suggesting drafting improvement all involve manifest shortcomings
and have not provided inspiration for further clarification.

New Rule 58(a)(1) carries forward the requirement that every
judgment be entered on a separate document, and adds an explicit
requirement that every amended judgment be entered on a separate
document. But it further provides that a separate document is not
required for an order "disposing of' a motion under Rules 50, 52, 54,
59, or 60. The result is that if action on any of these motions leads to
an amended judgment, a new separate document is required. A
separate document also is required if the judgment, although
unchanged, was'not set out on a separate document before the motion
was disposed of. But no separate document is required if the motion
is denied, or isl granted in terms that do not amend a judgment that is
properly set out on a separate document. An order granting a motion
to amend findings of fact, for example, may not lead to any change in
the judgment.l;

Rule 58(a)(1) drew little comment. Public Citizen Litigation
Group finds it a ''close question," but believes that the separate
document requirement should be retained for these orders.
Compliance with the separate document requirement does not impose
a great burden. And in complex cases the separate document will alert
the parties that appeal time is running.

Rule 58(a)(1) was drawn in reliance on Dean Schiltz's exhaustive
study of Rule 58 decisions. The courts of appeals are divided on
application 6fthe separate-document requirement to the orders listed
in new Rule 58(a)(1). The list is geared to the list of motions in
Appellate Rule 4(a)(4) that suspend appeal time until "entry of the
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order disposing of the last such remaining motion," The list is
somewhat broader than the Appellate Rule 4(a)(4) list because it omits
distinctions drawn by Rule 4(a)(4) - for example, it does not require
that the motion be timely, and it applies$to all Rule 60, motions rather
than those made no later than 10 days after judgment is entered. This
expansion resulted from the conclusion that the separate document
requirement should not be further complicated.

Rule 58(b)(2) is quite a different matter. Here, as with Rule 7. 1,
the history ofthis projeqt is important. The beginning was' a proposal
by the Appellate Rules Committee to amen Appella~teRule 4(a)(7)
to provide in essence, thatthe time to appeal starts to run 150'days
after an order, was entered on the civil docket even though the order
was not set, forth on a separate docuerntas required byCivilRule 58.
This proposal was advanced to address theil'itime bomb"l' problem-
theseparate documentrequirement,,was added to Rule 58, to provide
a clear signal that appeal time has started to run, a purpose that led all
circuits,,other than the First Circuit to conclude that appeal time does
not start torun until thejudgment is set forth on a 'separate:document.
The concern is that there are countless numbers of district-court
judgments that can be appealed long after all parties understood the
litigation had concluded,; only because judgmnent was not set forth on
a separate document. [ Thei difficulty7 lof proceeding by way of Rule
4(a)(7) alone was that the result would be different times for appeal
and for making post-judgment motions. Appeal time might have run,
for example,, although Want of a separate document meant that the
time to move for such relief as a new trial had not even begun to run.
This difficulty led to the joint drafting process that yielded the
published proposals. The Civil Rules Committee was responding to
the urgent need, felt by ,hte Appellate Rules Con mmittee, .not to an
independent sense that in fact there is a pressing problem arising from
delayedexplosion of Rule 58 timebombs. X
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,The public comments include many comments hostile to the "60-
day" provision in Rule 58(b)(2). The comments come from many
organizations that have great collective experience with federal
appeals, and that have provided thoughtful and helpful comments on
many rules proposals over the years. There is a common theme. Rule
58 was amended nearly four decades ago to provide a clear signal that
appeal time has started to run. The ambiguity and complexity of many
orders makes the clear signal more important now than ever. It is
easy for a district court to honor the separate-document requirement.
Adherence to the requirement, moreover, may lead the district court
to think more carefully about the intended finality of its actions., The
proposed solution will reset the appeal-time traps that were
decommissioned by the separate-document requirement. The traps
will be less often fatal if the time period should be extended from 60
days to 180 days, but still will create problems. These problems will
be created for little purpose -the abstract fear of long-delayed
appeals does not correspond to any real, problem. ,,It is better to
adhere to the present rule, remembering that any party who is anxious
to ensure 'that appeal time begins to run upon final disposition of an
action can request entryofjudgment on a separate document.,

These are powerful arguments that commanded serious
attention. The responses made by the Appellate Rules Committee,
however,, weere convincing. As "easy" as it may seem to comply with
the separate document requirement,, repeated efforts to achieve
uniform compliance have been made without success. Extending the-
time of entry, to, 150o days after entry; in the civil docket without a
required separate docu ent provides aiple protection. A lawyer who
hears nothing further about an action for 150 days after entryand
notice of an order should inquire whether the order was meant to be
the final act iri the action. The 150-day, period is nearly as long as th
180 day period set, by, Appellate Rule'4(a)(6)(B13) that cuts off any'
opportunityto appeal when there is no -notice at all that judgment has
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been entered; if we are prepared' to cut off any appeal opportunity
without any notice, it is generous to set' 150 days as the time that
starts the appeal period after notice of entry on the docket of an order
that ought to have'been set forth on a separate document but was not.
Expiration of the 150-day period only starts appeal time - there will
be at least' another 30 days to file the notice of appeal. And in fact
many of the untold numbers of "time bombs" do explode into 'lohg-
delayed appeals., Adherence to the published' proposal is
recommended, with the change that the period after entry in the civil
docket without a required separate tdocument be extended' fromi 60
days to,50 days.' ,

A closerrquestion is presented by the change that extends Rule
58(b) to define enftry' ofjudgment for all Civil Rules purposes. The
published proposal lliwasg designed solely Ito effect. a workable
integration of Rule 58 with the Appellate Rules. The need for
integration relates directly toWCivil'Rules 50,'52, 54(d)(2)(b), 59, and
60.- Coordinationof ltie execution provisions of Rule 62 with these
post-juidgment'motiqni rules'seemedewise. No thought wa'sgiven'to
the ways in which other rulesmight be affected if included in the
definition. But there was much concern that the literal meaning of
present Rule 658 could create serious mischief when applied to the
Rule 54(a) definitioni ofajudgment as "1a daecree and any order from
which an, appeal lies" The Committee Note speaks to this concern
and urges a~icommon-senfse approach that deffec invites occasiohal
disregard of.th literal meaning of proposed lRulIe 58(b). Ofne of the
reasons for adopti ng$ this approach wsasthe concem of the Appellate
Rules, Committeellth4t [Rle 58(b)l[sholWd be simplified to red'uce the
burden faced by ,alawiye' directed by eAppe1late Rule`4(4)(7) to the
definition in Rule 588(b). iThe ippellaRlie RuesCooln:itteei'has now
suggested that itmay prove' bette to adopith Rule 58(b)'language
directly into Appell Rue 4(a)(7). If~thlat h'appenst,'Rile' 58(b)is left
as an all-purpose [definition that is qualid'n the FComnittee Note.
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Nonetheless, the Advisory Committee determination at the April
meeting is presented as a recommendation to approve the revised form
of Rule 58(b) that defines entry of judgment for the purpose of all
Civil Rules.

Summary of Comments: Rules 54,58

00-CV-001. Committee on Federal Courts. Association of the Bar of
the City of New York: The Rule 58 proposal may resurrect the trap
for the unwary that Rule '58 was designed to eliminate [apparently the
fear is that the 60-day period after entry on the docket is too brief].
The "time bomb" problemis better addressed in other ways. The ideal
solution is to' enforce Rule 58 as it is - district court clerks' offices
should enforce an operating procedure that bars a case from being
closed without entry of a final judgment embodied in a Rule 58
document. Failing that, the rule should provide that a prevailing party
who believes that an order is appealable may serve notice of entry on
every other party; the notice would start the running of appeal time.
As a third choice, the published rule shouldprovide a waiting period
of "at least six months" before entry on the docket supersedes the
need for entry of a separate judgment document. It is-not unusual for
60 days to pass without anyevent in, an action; it is considerably less
frequent for an action tol lie six months without anything happening.

00-CV-002. Public Citizen Litigation Group. Brian Wolfman: (1) The
Rule 54(d)(2), and,,58(a)(l) provisions that would eliminate the
separate document requirement for specified post-judgment motions
present "a close question," but should be rejected. To be sure, "these
kinds of post-judgmentrulings are generally discrete and imbued with
finality,"' so a formal separate-,document notice of appealability is not
much needed. But in complex 'cases itmay remain necessary to have
a separate document that alerts the parties that appeal time is running.
The burden on courts and clerks is notgreat- the separate judgment
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is a short, formulaic document. The party seeking to ensure that
appeal times run can request entry of judgment, see proposed
Rule 58(d). 'And it makes sense to retain the separate-document
requirement, as the proposal does, for all post-judgment orders not
listed.

(2) "PCLG disagrees strenuously with" the proposal that would
allow appeal time to begin 60 days after entry of the judgment on the
docket, even though no separate document is filed. "[W]e do not
understand why the Rules would retain the separate-document
requirement and then allow it to evaporate at some point after an
appealable order is entered. " The very point ofthe separate document
is to eliminate the ambiguities that surround the final-judgmentrulei.
"[T]his signaling function is quite important because frequently an
order is ambiguous as to whether it constitutes a 'judgment' **

The losing party, although aware that an order has entered, may not
be aware that the order is appealable. The passage of 60 days from
entry on the docket does not alleviate that ignorance, This is not a
workable compromise between the present rule and the alternative of
abolishing the separate-document 'requirement. l The "time bomb"
problem does notwarrant this response. First, there is an easy'remedy
- district courts only need abide by the present rule; the prevailing .
party can help under proposed Rule 58(d) by requesting entry !of
judgment. Second, "we challenge the assumption that there are many
'problem' cases, despite[ the number of repwortecddecisions on the
topic. Third, the cases that involve any significant delay in taking an
appeal "'generally are cases of genuine' ambiguitas to whether the
underlying order is 'final' for purposes of appea"l", iv

00-CV-003. Bradley Scott Shannon: Professor ShAnnon's comment
is difficult to summarize because it is rich in detail. The conclusion
picks up on the observation in the draft Comnitiee Note that drastic
surgery would be required to fully address ihe problems that arise
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from present Rules 54(a) and 58. He agrees, but urges that the time
has come for drastic surgery, including revision of Rule 54(a).

Rule 54(a) defines 'judgment"' for Civil Rules purposes as "a
decree and any order from which an appeal lies." If there is no order,
a case may move to final disposition without a "judgment" and thus
without triggering the separate document requirement of Rule 58.
More commonly, district courts have little occasion to think about
appealability with respect to many orders that in fact are appealable -
the consequence is that appeals are accepted despite failure to enter
a separate document, and appeals are dismissed despite entry of a
separate document. Rule 54(a) should be amended to refer only to
"final" judgments. "Final" would be defined as an order that
summarizes the claims disposed of in the action no matter how
disposition is accomplished. The order would state whether the
disposition is with prejudice, and also would state the precise relief
granted.

Rule 58 should retain the separatel-document requirement, but
limit it to the amended Rule 54(a)3definition of a "final" judgment.
And the present provisions that call for entry ofjudgment by the clerk
in some circumstances, preserved in proposed Rule 58(a)(2), should
be discarded. Entry of judgment should be required "very shortly
(perhaps 10 days) after disposition of the last remaining claim or
claims," and should not be deferred for post-final judgment motions.
If a post-final judgment order alters or Affects the final judgment in
any way, the court should separately prepare and enter an amended
final judgment. r .

00-CV-004. Ninth Circuit Conference of Chief Bankruptcy Judges.
Hon. Louise De Carl Adler: "[W]holeheartedly supports the solution
proposed. Failure to timely submit a final judgment is frequently a
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problem faced by litigants in bankruptcy court and the proposed rules
changes will solve it."

00-CV-006. Rules Committee. Federal Magistrate Judges Association
(draft Renort): Supports the Rule 54 and 58 proposals. The Rule 58
proposal "would help 'clarify requirements that have been ignored in
many cases," and "establishes a basis for insuring that appeal time
does not go on indefinitely."

00-CV-007. Advisory Committee onRules of Practice. United States
Court of Appeals for the Ninth Circuit: Expresses concern that "a lack
of clarity" could cause '"an inadvertent loss of appeal rights." The
proposed rule could be read to mean that appeal time never starts to
run, until a separate document is entered, even in a case in which a
separate document is not required. ,This confusion could lead to a
deluge of requests that the, court, ,enter a separate document even
though none is required. A revised draft is attached. It restates the
separate document requirement to apply only to "[a] judgment that
terminates a district court action." Time of entry is specified for the
situation in which a separate document is entered even though none
is required -judgment is enteredbionfthe later of the dates when it is
entered or when a separate document is entered. (The purpose
apparently is to protect against this event: a judgment that,!does not
require a separate document is entered-on day 1. On day 15 a
separate document ,is entered. ,,The intending appellant may be
confused, believing that appeal time nstarts on day 16, not day 2.)

00-CV-008. Appellate Practice Section. State Bar of Michigan: The
60-day rule "would create a potential pitfall for litigants where the
appealability of the oredrJin questionlis ambiguous." "The primary
rationale for the separate documnent rule isto create certainty as to
when a judgment'hasibeen entered which also provides a readily
defined trigger for the 30-day appeal period." A victorious litigant
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can avoid the time-bomb problem by submitting a proposed separate-
documentjudgment. Adherence to the separate-document requirement
is simple. "Finally, the question arises whether there are actually
enough 'problem' cases to justify adoption of a 60-day rule that could
give rise to a great many problems in its own right."

00-CV-009. Appellate Courts Committee, Los Angeles County Bar
Association. James C. Martin: Heartily endorses" the proposals.
"[T]his, was an area fraught with peril and confusion. The
amendments provide greater certainty on the triggering events for this
key jurisdictional issue."

00-CV-010. Michael Zachary: Writes from experience, as a Second
Circuit supervisory staff attorney and author of an article on Rules 58
and 79(a). Opposes the 60-day rule as one that "does more harm than
good." It will return us to the pre-1963 days with "litigants unfairly
losing their right to appeal when the order terminating the case is not
clear orwhen certain types of motions which do notaffect finality are
still pending." Indeed some may assume that the, failure to enter a
separate document "indicates the court's beliefthat the case is not yet
concluded.", Conversely, premature land protective appeals will be
triggered in ambiguous circumstances "simply to insure against loss of
the right to appeal." "Moreover, it has not been my experience that
many delayed appeals are filed beyond a few months after the usual
time for appeal or that prejudice ,lresulted from the delay in those
cases." Any remaining problems an, be, addressed ,by the prevailing
party's opportunity to request,, entry of a separate document, or by the
trial courtacting to doso on its own; if belated appeals still slip
through in long-closed cases, ,they can be dismissed,"underthe laches
doctrine."

Drafting suggestions also are made. Both seem to be based on
misreading the published proposals, but will be considered with care.
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00-CV-O 1. Sidney Powell: Ms. Powell has been lead counsel in more
than 450 federal appeals. She endorses in full the comments of Public
Citizens Litigation Group, 002 above. The separate judgment
requirement "serves not only the function of signaling the time to
appeal, but it also serves as a single document forpurposes of bonding
or execution."A

00-CV-0 12. William J. Borah: (Mr. Borah re-viewed the proposals for
the Civil Practice and Procedure Section- of the Illinois' State Bar
Association.) The Rule 58 proposal "seems to make the whole issue
even more confusing and complicated. While the commentary
acknowledges the confusing state of this matter, I think that more
thought should go into this before a proposal is made which adds to
the problems. The commentary refers to the possibility that the
'separate document' rule should be abandoned altogether, and' this
would not be a bad idea."

00-CV-013, Districtrof Columbia Bar. Litigation Section and Courts.'
Lawyers and the' Administration of Justice Section: Accepts the
restructuring of Rule ;58; and the Rule 58(a)(1) list of orders that do
not require a separate document. But urges that when a separate
document is required by 'Rule' 58(a)(1), only entry of a separate
document should establish entry of judgment. Rule language is
proposed for this purpose. l The published proposal "will create more
problems than it will cre."i1' Theiproposal would impose on attorneys
an obligation to inspect the docket at regular intervals, in part because
"courts nqrmally do'not give attorneys notice of docket entries." The
amendment could mean that an appeal is lost after 90 days even
though there is no sepatedocument. "Thel'remedy is to' claify the
requirement for entry of a separate document so that failures to follow
the rule are less common." In addition, proposed Rule 58(d) should
be revised to estate that the court must comply with any legitimate
request to enter a separate document.'"
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Comments on Appellate Rule 4(a)(7)

Some ofthe comments on Appellate Rule 4(a)(7) addressed Civil
Rule 58 problems but were not described as such. The following
summaries were prepared by Dean Patrick Schiltz, Reporter for the
Appellate Rules Advisory Committee.

Judge Frank LI. Easterbrook (7th Cir.)LOO-AP-0 12) seems to have two
major concerns about the proposed revisions to Rule 4(a)(7)(B).

Second, Judge Easterbrook essentially opposes the 60-day
provision and favors retaining the separate document requirement as
it exists. He argues that; without the warning provided by a separate
document, some litigants will fail to recognize that the time to appeal
has begun- to run and find' themselves "hornswoggled out of their
appeals." He argues that other litigants will "pepper courts of appeals
with arguments that one,, or another decision marked the 'real' end of
the case, so that the clock must bedeemed to have started more than
30 days before the notice of appeal."' Still other litigants will
"bombard[ the court with notices sof [ppeaU fromi everything that
might in retrospect be deemed a conclusive, order.'

The Appellate Practice Committee of the Commercial and
Federal Litigation Section of the New York State Bar Association
(00-AP-017) objects only tothe 60-dayprovision. Ithasno objection
to the remainder ofthe Rule 4(a)(7)/FRCP' 58 proposal, including the
provisions that would make clearkthat the appellant alone can waive
the separate document, requirernent and that orders disposing of
certain post-judgment motions need rnot. be entered on separate
documents. The Committee does note, though, that it would prefer
that FRCP 58 instead provide that all orders disposing of post-
judgment motions be entered on separate documents.

Rules App. C-37



34 FEDERAL RULES OF CIVIL PROCEDURE

As to the 60-day provision, the- Committee believes that it
undermines the fundamental purpose of the separate document
requirement, which is to provide litigants with a clear warning of when
a judgment has been issued and the time to appeal has begun to run.
The Committee concedes ,that the time bomb problem is "a .real
concern," but winning litigants can easily protect themselves from
time bombs simply by asking the district court to enter judgment on
a separate document.'

D.C. Circuit Advisory Committee on Procedures: (This comment
arrived too late to be summarizedby Dean Schiltz.) The problem that
appeal time never starts to run'should be addressed. However, some
of our members found the new rule uinecessarily complicated."' One
possibility would be to state the number of days that a party has to
appealwhen no separatejudgment is entered. [Note: this was§thefirst
approach of the Appellate Rules Committee; it was put aside because'
failure to make any other' change would mean that the Civil Rules
would permit nmotions1 for judgment as! a, matter of law, new trial,
revised findings,>. and the ielike,l after appeal time had expired.]3 The
Rule 58(b)(2) proposal wIld be clearer if it said that when a separatel
document is required, jugment is entered when it is set forth on a
separate document and entered on them docket under Rule 79(a).

Changes Made After Publication and Comment

Minor style changes were made. The definition of the time of
entering judgment-in Rule 58(b) was extended to reach all Civil Rules,
not only the Rules described in the published version - Rules 50, 52,
54(d)(2)(B), 59,60, and 62. And the time of entry was extended from
60 days to 150 days after entry in the civil docket without -a required
separate documenti..
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Rule 81(a): Rules Governing Habeas Corpus

Rule 81. Applicability in General

1 (a) To What Proceedings Applicable.

2

3 (2) These rules are applicable to proceedings for

4 admission to citizenship, habeas corpus, and quo

5 warranto, to the extent that the practice in such

6 proceedings is not set forth in statutes of the United'

7 States, the Rules Governing Section 2254 Cases, or the

8 Rules Governing Section 2255 Proceedings, and has

9 heretofore conformed to the practice in civil actions.

10 Tlhe writ of habeas corpus, o older to sow cuse, shall

11 ~~~be directed to the personl hadvilg custody of the persoil

12 deaie It all l turnd within 3 days wiless for

13 good cause show additional time is allowed whlichu ill

14 cases brought under 28 U.S.C. § 2254 shall not exceed

15 40 days, and in all other casesshll not exeeed 20 days.
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Committee Note

This amendment brings Rule 81 (a)(2) into accord with the Rules
Governing § 2254 and § 2255 proceedings. In its present form, Rule
81 (a)(2) includes return-time provisions that are inconsistent with the
provisions in the Rules Governing §§ 2254 and 2255. The
inconsistency should be eliminated, and it is better that the time
provisions continue to be set out in the other rules without duplication
in Rule 81. Rule 81 also directs that the writ be directed to the person
having custody of the person detained. Similar directions exist in the
§ 2254 and § 2255 rules, providing additional detail for applicants
subject to future custody. There is no need for partial duplication in
Rule 81.

The provision that the civil rules apply to the extent that practice
is not set forth in the § 2254 and § 2255 rules dovetails with the
provisions in Rule 11 of the § 2254 rules and Rule 12 of the § 2255
rules.

Recommendation

The Advisory Committee recommends that the Rule 81(a)(2)
amendment be submitted to the Judicial Conference for adoption as
published. The Committee Note has been changed by deleting a
reference to § 2241 proceedings that was marked for deletion before
publication but slipped through.

The comment of the National Association of Criminal Defense
Lawyers summarized below points out that the Criminal Rules
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Committee plans further work on the Rules Governing Section 2254
Cases and the Rules Governing Section 2255 Proceedings. This work
does not seem a reason to defer adoption of the Rule 81 amendments.
The amendments eliminate inconsistencies between Rule 81 and some
of the § 2254 and § 2255 rules. The second paragraph of § 2243
includes the provisions for addressing the writ and for return time that
are deleted from Rule 81-the amendments will not leave a gap that
will be filled only later.

Summary of Comments: Rule 81

00-CV-006. Rules Committee. Federal Magistrate Judges Association
(draft Report!: Supports the proposal, which brings needed
consistency to the rules and avoids unnecessary duplication of the
§ 2254 and § 2255 rules in Rule 81.

00-CV-014. National Association of Criminal Defense Lawyers:
Begins with the suggestion that the published amendments of the
Rules Governing § 2254 Cases and the Rules Governing § 2255
Proceedings "need more of an overhaul" than provided by the
proposed amendments. On this premise, concludes that the related
Rule 81(a)(2) amendment "is premature until the habeas rules are
more fully reconsidered." And adds a statement that the Committee
Note overstates the role of the § 2254 Rules when habeas corpus is
sought under § 2241. Rule 1(b) states that in applications for habeas
corpus not covered by Rule 1(a) - which describes various petitions
under § 2254 -, "these rules may be applied at the discretion of the
United States district court." [This seems correct; all of the pre-
publicationcorrespondence about Rule 81 (a)(2) noted the effect of
Rule l(b).]
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Changes Made After Publication and Comment

The only change since publicatidn is deletion'of an inadvertent
reference' to § 2241 proceedings.

1 ADMIRALTY RULES PUBLISHED FOR COMMENT IN

JANUARY 2001

Rule C. In Rem Actions: Special Provisions
1~~~~~~~~~~~~~~~~~

2 i (3) Judicial Authorization and Process.-,

3 (a) Arrest Warrant.

4 (i) When the United States files a complaint

5 'demanding a forfeiture for violation of a federal

6 - ' statute, the clerk must promptly issue a summons

7 and a warrant for the arrest of the 'vessel or other

8 property without requiring a certification of exigent

9 circumstances, but if the property is real property

10 the United States must proceed under -applicable

11 statutory procedures.

12
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13 (6) Responsive Pleading; Interrogatories.

14 (a) Civil Forfeiture. In an in rem forfeiture action for

15 violation of a federal statute:

16 (i) a person who asserts an interest in or right

17 against the property that is the subject of the action

18 must file a verified statement identifying the interest

19 or right:

20 (A) within 2 30 days after the earlier of (1)

21 eceiving actual notice of execution of

22 process the date of service of the

23 Government's complaint or (2) completed

24 publication of notice under Rule C(4), or

25 (B) within the time that the court allows.

26 (ii) an agent, bailee, or attorney must state the

27 authority to file a statement of interest in or right

28 against the property on behalf of another; and
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29 (iii) a person who files a statement of interest in or

30 right against the property must serve and file an

31 answer within 20 days after filing the statement.

32 (b) Maritime Arrests and Other Proceedings. In an

33 in rem action not governed by Rule C(6)(a):

34

35 (iv) a person who asserts a right of possession or

36 any ownership interest must file serve an answer

37 within 20 days after filing the statement of interest

38 or right.

39

Committee Note

Rule C(3) is amended to reflect the provisions of 18 U.S.C.
§ 985, enacted by the Civil Asset Forfeiture Reform Act of 2000,114
Stat. 202, 214-215. Section 985 provides, subject to enumerated
exceptions, that real property that is the subject of a civil forfeiture
action is not to be seized until an order of forfeiture is entered. A civil
forfeiture action is initiated by filing a complaint, posting notice, and
serving notice on the property owner. The summons and arrest
procedure is no longer appropriate.
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Rule C(6)(a)(i)(A) is amended to adopt the provision enacted by
18 U.S.C. § 983(a)(4)(A), shortly before Rule C(6)(a)(i)(A) took
effect, that sets the time for filing a verified statement as 30 days
rather than 20 days, and that sets the first alternative event for
measuring the 30 days as the date of service of the Government's
complaint. -

Rule C(6)(a)(iii) is amended to give notice of the provision
enacted by 18 U.S.C. § 983(a)(4)(B) that requires that the answer in
a forfeiture proceeding be filed within 20 days. Without this notice,
unwary litigants might rely on the provision of Rule 5(d) that allows
a reasonable time for filing after service.

Rule C(6)(b)(iv) is amended to change the requirement that an
answer be filed within 20 days 'to a requirement that it be served
within 20 days. Service is the ordinary requirement, as in Rule 12(a).
Rule 5(d) requires filing within a reasonable time after service.

Recommendation

On' January 16, 2001, proposals were published to amend the
Admiralty Rules to conform to provisions ofthe Civil Asset Forfeiture
Reform Act of 2000, 114 Stat. 202 ff. A short comment period was
set, closing on April 2, 2001. The purpose of setting a short comment
period reflected the unusual circumstances surrounding the
amendments. Earlier amendments of the Admiralty Rules were
transmitted to Congress by the Supreme Court on April 17, 2000, to
take effect on December 1, 2000. One week later, Congress adopted
the reform act. Several procedural provisions of the reform act were
inconsistent with the amendments. The amendments, however,
supersede the new statute because the amendments took effect after

Rules App. C-45



42 FEDERAL RULES OF CIVIL, PROCEDURE

the effective date of the statute. The amendments were framed
without any information about the legislation that-had not yet'been
clearly developed when the amendments were actually drafted, and
there was no intent to supersede the statute. The proposals published
in January 2001 seek to conform the Rules to the statute, with the
hope that courts will follow the conforming Rules even before they
can take effect upon completion ofthe remaining steps in the Enabling
Act process.

No comments have been received on these proposals. The
Department of Justice forfeiture experts believe,,that several more
changes are required to adaptthe Admiralty Rules to the needs of
forfeiture practice, but those changes will require full consideration in
the ordinary course of the Enabling Act process., Meanwhile,,i they
believe that the, January, 200,lproposalsrqshudbe adopted.

It is recommended that the January 2001 proposals berapproved
for transmission to the Judicial Conference for approval and
submission to the Supreme, Court.

Changes Made After Publication and Comment

No changes have beenmade since publication.
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SUBJECT: Report of the Advisory Committee on Criminal
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I. Introduction

The Advisory Committee on the Rules of Criminal Procedure
met on April 25-26 in Washington, D.C. and acted on the proposed
restyling of the Rules of Criminal Procedure and on proposed
substantive amendments to some of those rules. The Minutes of that
meeting are included at Appendix E.
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II. Action Items-Summary and Recommendations.

This report contains two action items:

* Approval and forwarding to the Judicial Conference of
restyled Criminal Rules 1 through 60 (Appendix A); and

* Approval and forwarding to the Judicial Conference of
substantive amendments to eight rules-Rules 5, 5.1, 10, 12.2,
26, 30, 35, and 43 (Appendix B).

III. ACTION ITEM-Approval 'and Forwarding to Judicial
Conference of Restyled Criminal Rules 1-60 (Appendix A)

A. Restyling Project-An Overview

In 1998, the Committee was informed that following successful
completion of the restyling of the Appellate Rules, the Style
Subcommittee of the Standing Committee would prepare an initial
draft of proposed style changes to the Criminal Rules, with the first
installment being presented in late 1998. The Advisory Committee
was/forned into two separate subcommittees to review the rules as,
they were completed by the Style Subcommittee. In April, June, and
October 1999, the Committee considered style revisions to Rules 1
through 31 and presented those rules to the Standing Committee at its
January 2000 meeting'in Miami. The Committee considered style
changes to Rules 32 to 60 in the Spring of 2000, and presented those
rules to the Standing Committee at its June 2000 meeting. Rules 1-60
were subsequently published for public comment, along with a
separate package of "substantive" amendments to ten of those rules.
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Following the public comment period, the two subcommittees
met and considered the written comments submitted on the proposed
amendments and offered a number of suggested additional style
changes. In April 2001,.the Advisory Committee considered those
proposals and approved the style package-Rules 1-60 (Appendix A).

In conducting the restyling project, the Committee focused on
several key points. First, the Committee has attempted to standardize
key terms and phrases that appear throughout the rules.

Second, the Committee attempted to avoid any unforeseen
substantive changes and attempted in the Committee Notes to clearly
state when the Committee was making a change in practice.

Third, in several rules, the Com mittee deleted provisions that it
believed were no longer necessary, usually because the caselaw hkas
evolved since the rule was initially promulgated (or last amended).

Fourth, during the restyling effort, several rules were completely
reorganized to make them easier to read and apply. See, e.g., Rules
11, 16, 32, and 32.1. In several others, sections from one rule have
been transferred to another rule. See, e.g., Rules 4, 9, and 40.

Fifth, in some rules, significant substantive changes were made.
Some of those changes had been under discussion but were deferred
pending the restyling projects. Still others were identified and
included during the project. As noted, below, those proposed
amendments were published in a separate pamphlet for public
comment.
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B. Publication of Style and Substantive Packages for Public
Comment

In June 2000, the Standing Committee authorized publication for
public comment of two packages of amendments. The purpose of
presenting the proposed amendments in two separate pamphlets was
to highlight for the public that in addition to the "style" changes in
Rules 1 to 60, a number of significant, (perhaps controversial)
amendments were also being proposed .'

1. The "Style" Package

The first package (Appendix A)-referred to as the "style"
package, included Rules 1 to 60. For those rules where the
Committee was proposing significant substantive changes (Rules 5,
5.1, 10, 12.2, 26, 30, 35, 41, and 43), the language containing those
changes was deleted from the 'style" package. A "Reporter's Note"-
explained to the public that additional substantive changes for that
particular rule were being published simultaneously in a separate
package.

2. The "Substantive" Package-

The -second package (Appendix B)-referred to as the
"substantive" package, consisted of Rules 5, 5.1, 10, 12.2; 26, 30,32,
35, 41, and 43, which all provide for significant changes in practice.,:
This version of the package included not only the restyled version of
the rule but also the language that would effect the change in practice.
The Committee Notes reflect those changes and again, a "Reporter's
Note" explained that another version of each of these rules (which
included only style changes) was being published simultaneously in
a separate package.
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C. Post-Publication Changes to the "Style" Package

1. Suggested Style Changes-Style Subcommittee

During the public comment period, Professor Kimble and
Mr. Spaniol reviewed the style package several times and offered a
number of suggestions. Those proposed changes were considered
first by the two subcommittees and then by the full Advisory
Committee.

2. Suggested Style Changes From the Public (Appendices
C-& D)

The Committee received approximately 80 comments from the
public. , Those comments, which focused on the substantive
amendments to the rules, are summarized at Appendix C. In addition,
the Adm inistrative Office sorted out those public comments that
appeared to focus only on the style package. Those are summarized
at Appendix D. Finally, the Committee considered the testimony of
five witnesses at the beginning of its meeting on April 25, 2001.

3. Changes Resulting from Intervening Legislation

In addition to the suggested changes from the Style
Subcommittee and the public commentators, several changes were
required because of intervening legislation, for example, the recently
enacted Military Extraterritorial Jurisdiction Act (Pub. L. No. 106-
523, 114 Stat. 2488).
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4. Consideration of Possible Global Style Changes

During the public comment period, the Committee-at the
suggestion of the Style Subcommittee-considered whether to make
a number of post-publication global changes to the style package.
The Committee adopted several of the proposed changes but rej ected
several others.

* Numbering. The Committee originally decided on a method for
using Arabic numerals for any number less than 10 (ten) unless the
number was "1." It seemed awkward to write the number 1 in those
instances. The Style Subcommittee proposed a different system. The
Advisory Committee adopted yet another system: Any number other
than 1 or a number appearing at the beginning of a sentence or
section, will be represented bythe Arabic numerals-in order to make
the rules more user-friendly.

i Internal Cross-referencing. The Committee addressed the issue
whether to specifically identify any cross-references to other
provisions within each rule, or whether simply to refer to "this rule."
The Committee decided to address this issue on a rule-by-rule basis.

* Titles of Rules and Subdivisions. The Style Subcommittee
recommended a number of additions and changes to the titles of
subdivisions and paragraphs; in particu-lartheynote the preference for
using the "ing" form of the word. The Committee adopted most of
those recommended changes -on a rule-by-rule basis.

* Designating Deleted Rules. A number of rules have been
deleted over the years, and several were eliminated as a result of the
current restyling effort. At one point during the project the
Committee decided to keep the rule numbers in place and indicate in
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brackets that the rule has been abrogated. The Committee decided to
use the designation "[Reserved]" for those rules-that were abrogated
a number of years ago. The designations "[Transferred]" or
"[Deleted]" are used to designate the Committee's actions in this
round of amendments.

* Use of the Terms "Unable " and "Cannot." In anumberofrules
the Style Subcommittee has recommended that the word "cannot" be
substituted for the word "unable." In the current rules both terms are
used. The Committee decided to consider this proposal on a case-by-
case basis.

* "Law Enforcement Officer." The current rules do not hyphenate
this term and for the most part neither do the cases or commentators.
Although the style subcommittee recommended that the term be
hyphenated, the Committee decided otherwise.

5. Rule-by-Rule Summary of Changes Made to Style
Package Following Publication

The following discussion identifies those rules where a
change-other than a minor stylistic change-was made following
publication. The changes are incorporated in the copy of the Rules,
and the accompanying Committee Notes, at Appendix A
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a. Rule 1. Scope; Definitions

The Committee amended Rule l(a)(5) by adding another
subparagraph (F) that addresses proceedings against a witness in a
foreign country under 28 U.S.C. § 1784. That provision had been
inadvertently omitted from an early draft of the restyled Rule.

, ; b. ,, Rule 4. Arrest Warrant or Summons on a
Complaint, ',.

Rule 4(c)(2) was changed to reflect the recently enacted Military
Extraterritorial Jurisdiction Act (Pub. L. No. 106-523, 114 Stat.
2488). That actnow recognizes that arrest warrants maybe executed
outside the United States.

c. Rule 5. Initial Appearance

The Committee added Rule 5(a)(1)(B) to reflect the recently
enacted Military Extraterritorial Jurisdiction Act (Pub. L. No. 106-
523, 114 Stat. 2488). The Committee was concerned that if the
amendment is not made, an argument could be madethat the restyle
rule would supersede the Act.,

In addition, the Committee adopted a redrafted and restructured
Rule 5(c)(2) to expand the options for a case when the accused is
arrested in a district other than the district where the offense was
allegedly committed. New Rule 5(c)(2) provides that the initial
appearance should occur in the district where the prosecution is
pending if that district is adjacent to the district of arrest and the
appearance will occur on the day of the arrest.
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The Committee also changed Rule 5 to refer to "where the
offense was allegedly committed" rather than "where the prosecution
is pending" for clarity and consistency.

d. Rule 5.1. Preliminary Hearing

The Committee redrafted Rule 5.1(a) to fill a possible gap as to
the right to preliminary hearings for persons who are charged with
misdemeanors and consent to be tried by a magistrate judge.

e. Rule 6. The Grand Jury

The Committee amended Rule 6(e)(3)(A) by adding a new item
(iii) that would provide an exception for disclosures authorized under
18 U.S.C. § 3322 (authorizing disclosures for civil forfeiture and civil
banking laws, etc.). The Committee also redrafted Rule 6(a)(2)
concerning the selection of alternate grand jurors-to parallel a
similar provision for petit jurors in Rule 24.

f. Rule 7. The Indictment and the Information

The introductory language of Rule 7(a)(1) was changed by
referencing an exception for criminal contempt proceedings.

g. Rule 11. Pleas

In Rule l1(e), the Committee changed the reference to "28
U.S.C. § 2255" to "collateral attack" to recognize that a plea may be
set aside during some other form of collateral attack and not just
under § 2255. See, e.g., United States v. Jeffers, 234 F.3d 277 (5th
Cir. 2000) (noting that petition under § 2241 may be used where
relief under § 2255 is inadequate).
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The Committee also decided to change Rule 1 (f). Rather than
attempting to restyle language in Rule 1 1(f), which now tracks
language in Federal Rule of Evidence 410-and risk possible
inconsistencies-Rule 11 (f) now simply cross-references Rule 410.

h. Rule 17. Subpoena

The Committee changed Rule 17(g) to reflect the authority of a
magistrate judge to find a person in contempt.

i. Rule 26. Taking Testimony

Originally, the style version, but not the substantive version, of
Rule 26 included the word "orally." The Committee decided,
however, to delete the term "orally" from the restyled version as well
as change the -Committee Note to reflect the purpose of that
amendment. The Committee was concerned that if the more
substantive change to Rule 26, concerning the remote transmission of
live testimony were to be rejected, the noncontroversial change in
Rule 26 removing the restriction on oral testimony (as opposed to
testimony from someone who communicates through signing) would
not be approved.

j. Rule 32. Sentencing and Judgment

The Committee revised Rule 32(d) to clarify the provision
dealing with the contents of the presentence report.

The Committee also adopted a revised version of Rule 32(h) and
have now designated it as subdivision (h) and redesignated the
remaining provisions as new subdivisions. Subdivision (h) is now
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what had been Rule 32(h)(5) in the restyled version published for
comment.

Rule 32(i) (formerly 32(h)) also includes a change in (i)(B) to
reflect a recommendation that Rule 32(h)(1)(B) be amended to
include a requirement that thejudge provide the excluded information
to the government as well as to the defendant.

Finally, Rule 32(i)(4)(C) (currently (h)(4)(C) in the published
version, which addresses in camera hearings) now includes a "good
cause" requirement.

k. Rule 32.1. Revoking or Modifying Probation or
Supervised Release

The Committee decided to delete Rule 32.1 (a)(3) that would
have required the magistrate judge to give rights warnings to a person
appearing before the magistrate judge for possible revocation of
probation proceedings.

1. Rule 35. Correcting or Reducing a Sentence

The published version of Rule 35 uses the term "sentencing" to
describe the triggering element for the two "time" requirements in the
rule-the seven-day requirement and the one-year requirement. At the
suggestion of the Standing Committee, the Advisory Committee
discussed the issue of further defining or clarifying the term
"sentencing." Although the initial decision was to use the term "oral
announcement of sentence"1-which reflects the majority view of the
courts that have addressed the issue-upon further consideration, the
Committee decided to define sentencing as the entry ofthejudgment.
Even though that may result in the change in practice in some circuits,
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it is more consistent with describing the triggering event, for example,
of an appeal of a sentence.*

m. Rule 42. Criminal Contempt

Rule 42(b) has been modified to reflect the authority of
magistrate judges to hold contempt proceedings-per the recent
Federal Courts Improvement Act.

iu. Rule 45. Computing and Extending Time

The term "President's Day" has been changed back to
"Washington's Birthday," which is consistent with the
recommendation ofthe Appellate Rules Committee to make the same
change to its rules.

At the request of the Advisory'Committee on Criminal Rules, the
Committee on Rules of Practice and Procedure agreed at its June 7-8,
2001, meeting, to withdraw the proposal defining "sentencing" as the
entry ofthejudgrnent. The Committee also agreed with the advisory
committee's recommendation to publish the withdrawn proposal for
public comment:
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o. Rule 52. Harmless and Plain Error

In Rule 52(b), the Committee has deleted the words "or defect"
to clarify an ambiguity in the wording "a plain error or defect...."
The Supreme Court has concluded that that wording should be read
more simply as meaning "error" and that the use of the disjunctive is
misleading. See United States v. Olano, 507 U.S. 725, 732 (1993)
(incorrect to read Rule 52(a) in the disjunctive); United States v. Young,
470 U.S. 1, 15 n. 12 (1985) (use of disjunctive in Rule 52(a) is misleading).
No changes were made to Rule 52(a).

p. Rule 58. Petty Offenses and Other Misdemeanors

Rule 58(b)(2)(E)(i) and (b)(3)(A) and (B) were changed to
reflect recent statutory changes. The term "Class B misdemeanor
motor vehicle offense, Class C misdemeanor, or an infraction" has
been changed to read "petty offense."

q. Rule 60. Title

The Committee has restored Rule 60, which was originally
deleted from the style package of the rules, as being unnecessary.
After further discussion, the Committee believed that removing the
official designation of the title of the Criminal Rules might create
uncertainty or inconsistency in the designation or citation ofthe rules.

Recommendation: The Advisory Committee on the Criminal
Rules recommends that the "style"package, consisting ofRules 1-
60, be approved and transmitted to the Judicial Conference with a
recommendation that it be sent to the Supreme Courtfor approval.
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I. SCOPE, PURPOSE, AND TITLE I. APPLICABILITY
CONSTRUCTION .

Rule 1. Scope; Definitions

Rule 1. Scope (a), ' Scope.
These rules govern the procedure in all criminal
proceedings in the courts of the United States, as provided (1) In General. These rules govern the
in Rule 54(a); and, whenever specifically provided in one procedure in all criminal proceedings in the
of the rules, to preliminary, supplementary, and special United States district courts, the United
proceedings before United States magistrate judges and at States courts of appeals, and the Supreme
proceedings before state and local judicial officers. Court of the United States.

Rule 54. Application and Exception (2) State or Local Judicial Officer. When a
rule so states, it applies to a proceeding

(a) Courts. These rules apply to all criminal proceedings before a state or local judicial officer.
in the United States District Courts; in the District of
Guam; in the District Court for the Northern Mariana (3) Territorial Courts. These rules also govern
Islands, except as otherwise provided in articles IV and V the procedure in all criminal proceedings in
of the covenant provided by the Act of March 24, 1976 (90 the following courts:
Stat. 263); and in the District Court of the Virgin Islands; in,
the United States Courts of Appeals; and in the Supreme (A) the district court of Guam;
Court of the United States; except that the prosecution of
offenses in the District Court of the Virgin Islands- shall be (B) the district court for the Northern
by indictment or information as otherwise provided by law. Mariana Islands, except as otherwise

-provided by law; and

(C) the district court of the Virgin Islands,
except that the prosecution of offenses
in that court must be by indictment or
information as otherwise provided by
law.
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(b) PROCEEDINGS (Rule 54 continued)
(4) Removed Proceedings. Although these rules

(1) Removed Proceedings. These rules apply to criminal govern all proceedings after removal from a
prosecutions removed to the United States district courts state court, state law governs a dismissal by
from state courts and govern all procedure after removal, the prosecution.
except that dismissal by the attorney for the prosecution
shall be governed by state law.

(2) Offenses Outside a District or State. These rules
apply to proceedings for offenses committed upon the high
seas or elsewhere out of the jurisdiction of any particular
state or district, except that such proceedings may be had in
any district authorized by 18 U.S.C. § 3238.

(3) Peace Bonds. These rulesdo not alter the power of
judges of the United States or of United States magistrate
judges to hold security of the peace and for good behavior
under Revised Statutes, § 4069, 50-U.S.C. § 23, but in such
cases the procedure shall conform to these rules so far as
they are applicable.

(4) Proceedings Before United States Magistrate
Judges. Proceedings involving misdemeanors and other
petty offenses are governed by Rule 58.

(5) Other Proceedings. These rules are not applicable to (5) Excluded Proceedings. Proceedings not
extradition and rendition of fugitives; civil forfeiture of governed by these rules include:
property for violation of a statute of the United States; or
the collection of fines and penalties. Except as provided in (A) the extradition -and rendition of a
Rule 20(d) they do not apply to proceedings under 18 fugitive;
U.S.C. Chapter 403 - Juvenile Delinquency - so far as
they are inconsistent with that chapter. They do not apply (B) a civil property forfeiture for violating
to summary trials for offenses against the navigation laws a federal statute;
under Revised Statutes §§ 43004305, 33 U.S.C. §§ 391-
396, or to proceedings involving disputes between seamen (C) the collection of a fine or penalty;
under Revised Statutes §§ 4079-4081, as amended, 22
U.S.C. §§ 256-258, or to proceedings for fishery offenses (D) a proceeding under a statute governing
under the Act of June 28, 1937, c. 392, 50 Stat. 325-327, 16 juvenile delinquency to the extent the
U.S.C. § § 772-772i, or to proceedings against a witness in a procedure is inconsistent with the
foreign country under 28 U.S.C. § 1784. statute, unless Rule 20(d) provides

otherwise;

(E) a dispute between seamen under 22
U.S.C. §§ 256-258; and
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[ (c) Application of Terms. (Rule 54 continued) As used (F) a proceeding against a witness in a

in these rules the following terms have the designated foreign country under 28&U.S.C.,

lmeanings. § 1784.

"Act of Congress" includes any act of Congress locally (b) Definitions. The following' definitions apply to

applicable to and in force in the District of Columbia, in these rules:
Puerto Rico, in a territory or in any insular possession.

(1) "Attorney for the government" means:

"Attorney for the government" means the Attorney
General, an authorized assistant of the Attorney General, a (A) the Attorney General or an authorized
United States Attorney, an authorized assistant of a United assistant;

States Attorney, when applicable to cases arising under the
laws of Guam the Attorney General of Guam or such other (B) a United States attorney or an
person or persons as may be authorized by the laws of authorized assistant; , L
Guam to act therein, and when applicable to cases arising
under the laws of the Northern Mariana Islands the (C) when applicable to cases arising under
Attorney General of the Northern Mariana Islands or any Guam law,- the Guam Attorney General

0 other person or persons as may be authorized by the laws of or other person whom Guam law
the Northern Marianas to act therein. authorizes to act in the matter; and

"Civil action" refers to a civil action in a district court. (D) any other attorney authorized by law to
conduct proceedings-under these rules

The words "demurrer," "motion to quash," "plea in as a prosecutor.
abatement," "plea in bar" and "special plea in bar," or
words to the same effect, in any act of Congress shall be 
construed to mean the motion raising a defense or objection
provided in Rule 12.

l "District court" includes all district courts named in
subdivision (a) of this rule.
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"Federal magistrate judge" means a United States
magistrate judge as defined in 28 U.S.C. §§ 631-639, a funtions auoed by law.
judge of the United States or another judge or judicial functions authorized by law.
officer specifically empowered by statute in force in any
territory or possession, the Commonwealth of Puerto Rico, (3) "Federal judge" means:
or the District of Columbia, to perform a function to which (A) a justice or judge of the United States
a particular rule relates.(A ajutcorjdefthUnedSts

as these terms are defined in 28 U.S.C.

"Judge of the United States" includes a judge of the § 451;
district court, court of appeals, or the Supreme Court.

(B) a magistrate judge; arid

"Law" includes statutes and judicial decisions.j~~~~~ (C) a judge confirmed by the United States
"Magistrate judge" includes a United States magistrate Senate and empowered by statute in

judge as defined in 28 U.S.C. §§ 631-639, a judge of the any commonwealth, territory, or
United States, another judge or judicial officer specifically possession to perform a function to
empowered by statute in force in any territory or which'a particular rule relates.
possession, the Commonwealth of Puerto Rico, or the
District of Columbia, to perform a function to which a (4) "Judge" means a federal judge or a state or
particular rule relates, and a state or local judicial officer, local Judicial officer.
authorized by 18 U.S.C. § 3041 to perform the functions (

prescribed in Rules 3, 4, and 5. ~(5) "Magistrate judge" means a United States lprescribed in Rules 3, 4, and 5.
magistrate judge as defined in 28 U.S.C.
§§ 631-639.

"Oath" includes affirmations. (6) "Oath" includes an affirmation.

"Petty offense" is defined in 18 U.S.C. § i9. (7) "Organization" is defined in 18 U.S.C. § 18.

"State" includes District of Columbia, Puerto Rico, (8) "Petty offense" is defined in 18 U.S.C. § 19.
territory and insular possession.

(9) "State" includes the District of Columbia,
"United States magistrate judge" means the officer and any commonwealth, territory, or

authorized by 28 U.S.C. §§ 631-639. possession of the United States.

(10) "State or local judicial officer" means:

(A) a state or local officer authorized to act
under 18 U.S.C. § 3041; and

(B) a judicial officer empowered by statute
in the District of Columbia or in any
commonwealth, territory, or
possession to perform a function to
which a particular rule relates.

(c) Authority of a Justike or Judge of the United
States. When these rules authorize a magistrate
judge to act, any other federal judge may also act.
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COMMITTEE NOTE

Rule 1 is entirely revised and expanded to incorporate Rule 54, which deals with the application of the rules.
Consistent with the title of the existing rule, the Commnittee believed that a statement of the scope of the rules
should be placed at the beginning to show readers which proceedings are governed by these rules. The Committee
also revised the rule to incorporate the definitions found-in Rule 54(c) as a new Rule 1(b).

Rule 1(a) contains language from Rule 54(b). But language in curreht Rule 54(b)(2)-(4) has been deleted for
several reasons: First, Rule 54(b)(2) refers to a venue statute that governs an offense committed on the high seas
or somewhere outside the jurisdiction of a particular district; it is unnecessary and has been deleted because once
venue has been established, the Rules of Criminal Procedure automatically apply.' Sec'nd, Rule 54(b)(3) currently
deals with peacie bonds; thatjprovision is inconsistent with the g6vetning'statute 'ad hast erefrbeen deleted.
Finally, Rule 54(b)(4) r&ferences proceedings conducted before United States Magistrate Judges, a topic now
coveredtin Rule 58. ,

Rule 1 (a)(5) consists of material currently located in Rule 54(b)(5), with the exception of the references to
the navigationlaws and to fishery offenses. Those provisions were considered obsolete. But if those proceedings
were. to arise, they Would bet governed by the Rules of Criminal Procedure.

Rule l(b) is composed of material currently located in Rule 54(c), with several exceptions. First, the
reference to an "Act of Congress" has been deleted from the restyled rules, 'instead the rules use the self-explanatory
term "federal statute." Second, the language concerning demurrers, pleas in abatement, etc., has been deleted as
being anachronistic. Third, the definitions of "civil action" and "districtibourt" have been deleted. Fourth, the terIt
"attorney for the government" has been expanded to include reference to those attorneys who may serve as special
or independent counsel under applicable federal statutes. The term "attorney for the government" contemplates
an attorney of rec6rd in the case.

Fifth, the Committee added a definition for the term "court" in Rule 1 (b)(2). Although that term originall
was almost always synonymous with the term "district judge," the term might be misleading or unduly narrow
because it may not cover the many functions performed by magistrate judges. See generally 28 U.S.C. §§ 132, 636l
Additionally, the term does not cover circuit judges who may be authorized to hold a district court. See 28 u.s.d
§ 291. The proposed definition continues the traditional view that "court" means district judge, but also reflect4
the current understanding that magistrate judges act as the "court" in many proceedings. Finally, the. Committee
intends that the term court"' be used principally to describe ajudicial officer, except where a rule uses the term in
a spatial sens, s`uch as descibing proceedings in, "open court."

Sixth, the term "Judge of the United States" has been replaced with the term "Federal judge." That ternh
includes Article I11judges and magistratejudges and, as noted in Rule 1(b)(3)(C), federal judges other than Articll
Mjudges who may be authorized by statute to perform a particular act specified in the Rules of Criminal Procedures
The term does not include local judges in the District of Columbia. Seventh, 'the definition of "Law" has beeI
deleted as being superfluous and possibly misleading because it suggests that administrative regulations arF
excluded.

Eighth, the current rules include three definitions of "magistrate judge." The term used in amended Rule
l(b)(5) is limited toiUnited States magistrate judges. Inthe currentrules the termmagistratejudge includes not onli
United States magistratejudges, but also district court judges, court of appeals judges, Supreme Courtjustices, ani
where authorized, state and local officers. The Committee believed that the rules should reflect current practice
i.e., the wider and almost exclusive use of United States magistrate judges, especially in preliminary matters. The
definition, however, is not intended to restrict the use of other federal judicial officers to perform those functions
Thus, Rule' 1(c) has been added to make it clear that where the rules authorize a magistrate judge to act, any other
federal judge or justice may act.
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Finally, the term "organization" has been added to the list of definitions.

The remainder of the rule has been amended as part of the general restyling of the rules to make them more
easily understood. In addition to changes made to improve the clarity, the Committee has changed language to
make style and terminology consistent throughout the Criminal Rules. These changes are intended to be stylistic
only.
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Rule 2. Purpose and Construction Rule 2. Interpretation

These rules are intended to provide for the just These rules are to be interpreted to provide for the

determination of every criminal proceeding. They shall be just determination of every criminal proceeding, to
construed to secure simplicity in procedure, fairness in secure simplicity in procedure and fairness in

construed ~ ~ ~ ~ ~ ~ ~ ~ ~~~dinsrain and tour eliminate unutfal expense ales m.
administration and the elimination of unjustifiable expense admilstrayon, and to e.miate unjustfiable expense
and delay. anddelay.

COMMITTEE NOTE

The language of Rule 2 has been amended as part of the general restyling of the Criminal Rules to make them
more easily understood and to make style and terminology consistent throughout the rules. These changes are
intended to be stylistic. No substantive change is intended.

In particular, Rule 2 has been amended to clarify the purpose of the Rules of Criminal Procedure. The words
"are intended" have been changed to read "are to be interpreted." The Committee believed that that was the original
intent of the drafters and more accurately reflects the purpose of the rules.
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TITLE II. PRELIMINARY
II. PRELIMINARY PROCEEDINGS PROCEEDINGS

Rule 3. The Complaint Rule 3. The Complaint

The complaint is a written statement of the essential facts The complaint is a written statement of the
constituting the offense charged. It shall be made upon oath essential facts constituting the offense charged. It must
before a magistrate judge. be made under oath before a magistrate judge or, if

none is reasonably available, before a state or local
______ _____ ______ _____ ______ _____ ______ _____ ___ _ judicial officer.

COMMITTEE NOTE

The language of Rule 3 is amended as part of the general restyling of the Criminal Rules to make them more
easily understood and to make style and terminology consistent throughout the rules. These changes are intended
to be stylistic and no substantive change is intended, except as described below.

The amendment makes one change in practice. Currently, Rule 3 requires the complaint to be sworn before
a "magistrate judge," which under current Rule 54 could include a'state or local judicial officer. Revised Rule I
no longer includes state and local officers in the definition of magistrate judges for the purposes of these rules.
Instead, the definition includes only United States magistrate judges. Rule 3 requires that the complaint be made
before a United States magistrate judge or before a state or local officer. The revised rule does, however, make a
change to reflect prevailing practice and the outcome desired by the Committee - that the procedure take place
before afederal judicial officer if one is reasonably available. As noted in Rule 1 (c), where the rules, such as Rule
3, authorize a magistrate Judge to act, any other federal judge may act.
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Rule 4. Arrest Warrant or Summons Upon Complaint Rule 4. Arrest Warrant or Summons on a
Complaint

(a) Issuance. If it appears from the complaint, or from an (a) Issuance. If the complaint or one or more

affidavit or affidavits filed wit the complaint, that there is affidavits filed with the complaint establish

probable cause to believe that an doffense has been probable cause to believe that an offense has been

committed and that the defendant has committed it, a. committed and thatqthe defendant committed it,

warrant .for the arrest of thedefendant shall issue to any the judge must issue an arrest warrant to an officer

officer authorized by law to execpte it. Upon the request of authorized to execute it. At the request of an

the attorney for the government a summons instead of a attorney for the government, the judge must issue

warrant sall'issi `Mcrehdh one Varrant or surrnmons a iumiffiios, i Wf t;`waha~tto 'a person'

may issue on the same complaint. If a defendant fails to authorized to serve it. A judge may issue more

appear in response to the summons, a warrant shalLtissue. than one warrant or summons on the same
complaint. If a defendant fails to appear in
response to a summons, a judge may, and upon
request of an attorney for the government must,
issue a warrant.

(b) Probable Cause. The finding of probable cause may
be based upon hearsay evidence in whole or in part. ', '_|_ _ _

(c) Form.- (b) Form.

(1) Warrant. The warrant shall be signed by the (1) Warrant. A warrant must:
magistrate judge and shall contain the name of the
defendant or, if the defendant's name is unknown, any (A) contain the defendant's name or, if it is

name or'description by which the defendant can be' unknown, a name or description by

identified with reasonable certainty. It shall describe the which the defendant can be identified

offense charged in the complaint. It shall command that the with reasonable certainty;
defendant be arrested and brought before the nearest
available magistrate judge. (B) describe the offense charged in the

complaint;

(2) Summons. The summons shall be in the same form as
the warrant except that it shall summon the defendant to (C) command that the defendant be

appear before a magistrate at a stated time and place. arrested and brought without
unnecessary delay before a magistrate
judge or, if none is reasonably
available, before a state or local
judicial officer; and

(D) be signed by a judge.

(2) Summons. A summons must be in the same
form as a warrant except that it must require
the defendant to appear before a magistrate
judge at a stated time and place.
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(d) Execution or Service; and Return. (c) Execution or Service, and Return.

(1) By Whom. The warrant shall be executed by a marshal (1) By Whom. Only a marshal or other
or by some other officer authorized by law. The summons authorized officer may execute a warrant.
may be served by any person authorized to serve a Any person authorized to serve a summons in
summons inma civil action. a federal civil action may serve a summons.

(2) Territorial Limits. The warrant may be executed or the (2) Location. A warrant may be executed, or a
summons may be served at any place within the jurisdiction summons served, within the jurisdiction of

i of the United States. the United States or anywhere else a federal
statute authorizes an arrest.

(3) Manner. The warrant shall be executed by the arrest of (3) Manner.
, the defendant. The officer need not have the warrant at the ( A w

time of the arrest but upon request shall show the warrant defendant upon arrestin ther
to the defendant as soon as possible. If the officer does not defendant. Upon arrest, an of ficer i 
have the warrant at the time of the arrest, the officer shall possessing the warrant must show it tot
then inform the defendant of the offense charged and of the the defendant. If the officer does not
fact that a warrant has been issued. The summons shall be possess the warrant, the officer mustinform the defendant of tLhe warrant'sserved upon a defendant by delivering a copy to the existence and of the offense h
diend personally, or by leaving it at the defendant's cargeddefendant personally, ~~~~~~~~~~and, at the defendant's request, mustdwelling house 'or usual place of abode with some person of show t the defendant as
suitable age and discretion then residing therein and by soon as psil
mailing a copy of the summons to the defendant's last soon as possible.
known address.

(B) A summons is served on art individual
defendant:

(i) by delivering a copy to the
defendant personally; or

(ii) by leaving a copy at the
defendant's residence or usual
place of abode with a person of
suitable age and discretion
residing at that location and by
mailing a copy to the defendant's
last known address.

(C) A summons is served on an
organization by delivering a copy to an
officer, to a managing or general agent,
or to another agent appointed or legally
authorized to receive service of
process. A copy must also be mailed to
the organization's last known address
within the district or to its principal
place of business elsewhere in the
United States.
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(4) Return. The officer executing a warrant shall make (4) Return.
return thereof to the magistrate judge or other officer
before whom the defendant is brought pursuant to Rule 5.i (A) After executing awarrant, the officer
At the request of the attorney for the government any must return it to the judge before
unexecuted warrant shall be returned to andcanceled by the whom the defendant is brought in
magistrate judge by whom it was issued. On or before the accordance with Rule 5. At the request
return day the person to whomn a summons was delivered of an attorney for the government,> an
for service shall make return ~thereof to the Iagistrate judge ,,, unexecuted warrant must be brought
before whom .the ,sunmmons is returnable. At the request of back to and canceled by a magistrate
the attorney for the Lgovemment made at any time while the judge or, if none is reasonably
complaint is pending, a warrant returned unexecuted and available, by a state or local judicial
not canceled '&r !summons 'l rturriedi unsered or a duplicate officer.

thereof may be delivered by the magjtrate judge to the -

marshal or other authorized person for execution or service. (B) The person to whom a summons was
l ' -K'i > l h Itcl 245%, .j';ll ,,l t is'+ 1 rti >. - l delivered for service must return it on

or before the return day. .

(C) At the request ofan attorney for the

government, a judgernmay deliver an
> " 4 1''; i. '+1 4 d il! + '$ i lj unexecuted warrant lan unserved, '

summons, or a copy of the warrant or
summons to the marshal or other,
authorized person for execution or

., 4 flservice.

twj,1 COMMITTEE NOTE

The language of Rule 4 has been amended as part of the general restyling of the Criminal Rules to make them
more easily understood and to make style and terminology consistent throughout the rules. These changes are
intended to be stylistic, except as noted below.

The first non-stylistic change is in Rule 4(a), which has been amended to provide an element of discretion
in those situationswhen the defendant fails to respond to a summons. Under the current rule, the judge must in all

cases issue an arrest warrant. The revised rule provides discretion to the judge to issue an arrest warrant if the
attorney for the government does not request that an arrest warrant be issued for a failure to appear.

Current Rule 4(b), which refers to the fact that hearsay evidence may be used to support probable cause, has
I been deleted. That language was added to the rule in 1974, apparently to reflect emerging federal case law. See

Advisory Committee Note to 1974 Amendments to Rule 4 (citing cases). A similar amendment was made to Rule
41 in 1972. In the intervening years, however, the case law has become perfectly clear on that proposition. Thus,

l'the Committee believed that the reference to hearsay was no longer necessary. Furthermore, the limited reference
to hearsay evidence was misleading to the extent that it might have suggested that other forms of inadmissible
evidence could not be considered. For example, the rule made no reference to considering a defendant's prior
criminal record, which clearly may be considered in deciding whether probable cause exists. See, e.g., Brinegar
v. United States, -338 U.S. 160 (1949) (officer's knowledge of defendant's prior criminal activity). Rather than
address that issue, or any other similar issues, the Committee believed that the matter was best addressed in Rule
1101 (d)(3), Federal Rules of Evidence. That rule explicitly provides that the Federal Rules of Evidence do not -

Rules App. D-24 Page -11-



apply to "preliminary examinations in criminal cases, ... issuance of warrants for arrest, criminal sunmmonses,
and search warrants." The Advisory Committee Note accompanying that rule recognizes that: "The nature of the
proceedings makes application of the formal rules of evidence inappropriate and impracticable." The Committee
did not intend to make any substantive changes in practice by deleting the reference to hearsay evidence.

New Rule 4(b), which is currently Rule 4(c), addresses the form of an arrest warrant and a summons and
includes two non-stylistic changes. First, Rule 4(b)(1 )(C) mandates that the warrant require that the defendant be
brought "without unnecessary delay" before a judge. The Committee believed that this was a more appropriate
standard than the current requirement that the defendant be brought before the "nearest available" magistrate judge.
This new language accurately reflects the thrust of the Woriginal rule, that time is of the essence and that the
defendant should be brought with dispatch before a judicial officer in the district. Second, the revised rule states
a preference that the defendant be brought before a federal judicial officer.,

Rule 4(b)(2) has been amended to require that if a summons is issued, the defendant must appear before a
magistrate judge. The current rule requires the appearance before a "magistrate," which could include a state or
local judicial officer. This change is consistent with the preference forrequiring defendants to appearbefore federal
judicial officers stated in revised Rule 4(b)(1).

Rule 4(c) (currently Rule 4(d)) includes three changes. First, current Rule 4(d)(2) states the traditional rule
recognizing the territorial limits for executing warrants. Rule 4(c)(2) includes new language that reflects the recent
enactment ofthe Military Extraterritorial Jurisdiction Act (Pub. L. No. 106-523, 114 Stat. 2488) thatpermits arrests
of certain militaryand Department of Defense personnel overseas. See also 14 U.S.C. § 89 (Coast Guard authority
to effect arrests outside territorial limits of United States). Second, current Rule 4(d)(3) provides that the arresting
officer is only required to inform the defendant of the offense charged and that a Warrant exists if the officer'does
not have a copy of the warrant. As revised, Rule 4(c)(3)(A) explicitly requires the arresting officer in all instances
to inform the defendant of the offense charged and of the fact that an arrest warrant exists. The new rule continues
the current provision that the arresting officer need not have a copy of the warrant, but if the defendant requests to
see it, the officer must show the warrant to the defendant as soon as possible. The rule does not attemipt to define
any particular time limits for showing the warrant to the defendant.

Third, Rule 4(c)(3)(C) is taken from former Rule 9(c)(1). That provision specifies the manner of serving a
summons on an organization. The Committee believed that Rule 4 was the more appropriate location for general
provisions addressing the mechanics of arrest warrants and summonses. Revised Rule 9 liberally cross-references
the basic provisions appearing in Rule 4. Under the amended rule, in all cases in which a summons is being served
on an organization, a copy of the summons must be mailed to the organization.

Fourth, a change is made in Rule 4(c)(4). Currently, Rule 4(d)(4) requires that an unexecuted warrant must
be returned to the judicial officer orjudge who issued it. As amended, Rule 4(c)(4)(A) provides that after a warrant
is executed, the officer must return it to the judge before whom the defendant will appear under Rule 5. At the
government's request, however, an unexecuted warrant must be canceled by a magistrate judge. The change
recognizes the possibility that at the time the warrant is returned, the issuing judicial officer may not be available.
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Rule 5. Initial AppearanceBefore the Magistrate Judge Ruie 5. Initial Appearance

(a) In General. Except as otherwise provided in this rule, (a) In General.
an officer making an arrest under a warrant issued upon a
complaint or any pIerson making an arrest without a warrant (1) Appearance Upon, an Arrest.
shall take the arrested person without unnecessaryidelay

before the nearest available, federal magistrate judge 'or if a (A) A person making an arest within the
federal magistratejudge is not reasonably availabl'e," b' fdr United Statesmust take thedefendant
a stateor local udicial officer authorized by 1,8 .,S, without unnecessary delay before a,
§ 3041. If a person arrested without a Warrantjis brought ,3iagistrate judge, or before a state ,or,
before a magistrate judge, a complaint satisfying the local judicial officer as Rule 5(c)
probable cause requirements ofRule 4(a), shall be authorizes, unless a statute provides
promptly fileid. When ad person, :ahested arith or'without a 'otherwise ,
warrant or given a sunmmnl's apears initially befiore the
magistrate jud ,t nagistrate judg'e shallproceed in (B) A persop rnaking an arrest outside the
accordance with the applicable subdivisions of this rule. United States must take the defendant

without unnecessary delay before a
magistratejudge unless a statute
provides otherwise.
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An officer making an arrest under a warrant issued upon a (2) Exceptions.
complaint charging solely a violation of 18 U.S.C. § 1073
need not comply with this rule if the person -arrested is (A) An officer making an arrest under a
transferred without unnecessary delay to the custody of warrant issued on a complaint charging
appropriate state or local authorities in the district of arrest solely a violation of 18 U.S.C. § 1073
and an attorney for the government moves promptly, in the need not comply with this rule if:
district in which the warrant was issued, to dismiss the
complaint. (i) the person arrested is transferred

without unnecessary delay to the
custody of appropriate state or
local authorities in the district of
arrest; and

(ii) an attorney for the government
moves promptly, in the district
where the warrant was issued, to
dismiss the complaint.

(B) If a defendant is arrested for violating
probation or supervised release, Rule
32.1 applies.

(C) If a defendant is arrested for failing to
appear in another district, Rule 40
applies.

(3) Appearance Upon a Summons. When a
defendant appears in response to a summons
under Rule 4, a magistrate judge must
proceed under Rule 5(d) or (e), as applicable.

(b) Arrest Without a Warrant. If a defendant is
arrested without a warrant, a complaint meeting
Rule 4(a)'s requirement of probable cause must be
promptly filed in the district where the offense
was allegedly committed.

l(c) Place of Initial Appearance; Transfer to
Another District.

(1) Arrest in the District Where the Offense
Was Allegedly Committed. If the defendant
is arrested in the district where the offense
was allegedly commnitted:

(A) the initial appearance must be in that
district; and

(B) if a magistrate judge is not reasonably
available, the initial appearance may
be before a state or local judicial
officer.
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(2) Arrest in a District Other Than Where the
Offense Was Allegedly Committed. If the
defendant was arrested in a district other- than
where the offense was allegedly committed,

,,the initial appearance must be:.

(A) in the district of arrest; or

(B) in an adjacent district if:

(i) the appearance can occur more
promptly there; or

(ii) the offense was allegedly
committed there and the initial
appearance will occur on the day
of arrest.

(3) Procedures in a District Other Than Where
the Offense Was Allegedly Committed. If
the initial appearance occurs in a district
other than where the offense was allegedly {1
committed, the following procedures apply: K

(A) the magistrate judge must inform the
defendant about the provisions of
Rule 20;

(B) if the defendant was arrested without a
warrant, the district court where the
offense was allegedly committed must
first issue a warrant before the
magistrate judge transfers the
defendant to that district;

(C) the magistrate judge must conduct a
preliminary hearing if required by Rule
5.1 or Rule 58(b)(2)(G);

(D) the magistrate judge must transfer the
defendant to the district where the
offense was allegedly committed if:

¶1
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(c) Offenses Not Triable by the United States (i) the government produces the warrant, a
Magistrate Judge. If the charge against the defendant is certified copy of the warrant, a
not triable by the United States magistrate judge, the facsimile of either, or other appropriate
defendant shall not be called upon to plead. The magistrate form of either; and
judge shall inform the defendant of the complaint against
the defendant and of any affidavit filed therewith, of the (ii) the judge finds that the defendant is the
defendant's right to retain counsel or to request the same person named in the indictment,
assignment of counsel if the defendant is unable to obtain information, or warrant; and
counsel, and of the general circumstances under which the
defendant may secure pretrial release. The magistrate judge (E) when a defendant is transferred and
shall inform the defendant that the defendant is not discharged, the clerk must promptly transmit
required to make a statement and that any statement made the papers and any bail to the clerk in the
by the defendant may be used against the defendant. The district where the offense was allegedly
magistrate judge shall also inform, the defendant of the right committed..
to a preliminary examination. The magistrate judge shall
allow the defendant reasonable time and opportunity to (d) Procedure in a Felony Case.
consult counsel and shall detain or conditionally release the
defendant as provided by statute or in these rules. (1) Advice. If the defendant is charged with a

felony, the judge must inform the defendant
of the following:

(A) the complaint against the defendant,
and any affidavit filed with it;

(B) the defendant's right to retain counsel
or to request that counsel be appointed
if the defendant cannot obtain counsel;

(C) the circumstances, if any, under which
the defendant may secure pretrial
release;

(D) any right to a preliminary hearing; and

(E) the defendant's right not to make a
statement, and that any statement made
may be used against the defendant.

(2) Consulting with Counsel. The judge must
allow the defendant reasonable opportunity
to consult with counsel.

(3) Detention or Release. The judge must
detain or release the defendant as provided
by statute or these rules.

(4) Plea. A defendant may be asked to plead
only under Rule 10.
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(b) Misdemeanors and Other Petty Offenses. If the (e) Procedure in a Misdemeanor Case. If the
charge against the defendant is a misdemeanor or other defendant is chargedwith a-misdemeanor only,

petty offense triable by a UnitedStates magistrate judge the Judge must iform the defendant in
under 18 U.S.C. § 3401, the magistrate judge shall proceed accordance with Rule $8(b)(2).,
in accordance with Rule 58. _ _l_ __a

COMMITTEE NOTE

The language of Rule 5 has been amended as part of the general restyling of the Crimrinal Rules to make them'

more easily understood and to make style and terminology consistent throughout the rules. These changes are

intended to be stylistic, -except as noted below.

Rule 5 has been completely revised to more clearly set out the procedures for initial appearances and to

recognize that such appearances may be required at various stages of a criminal proceeding, for example, where

a defendant has been arrested for'violating the terms of probation.

Rule 5(a), which governs initial appearances by ah arrested defendant before a magistrate judge, includes

several changes.' The first is a clarifying change; revised Rule 5(a)(1) provides that a person making the arrest must

bring the defendant "without unnecessary delay" before a magistrate judge, instead of the current reference to

"nearest available" magistrate. This language parallels changes in Rule 4 and reflects the view that time is of the

essence, The Committee intends no change in practice. In using the term, the Committee recognizes that on
occasion there may befnecessary delay in presenting the defendant, for example due to weather conditions or other

natural causes. A second change is non-stylistic, and reflects the stated preference (as in other provisions
'throughout the rules) that the defendant be brought before a federal judicial officer. Only if a magistrate judge is

not available should the defendant be taken before a state or local officer.

The third sentence in current Rule 5(a), which states that a magistratejudge must proceed in accordance with

the rule when a defendant is arrested without a warrant or given a summons, has been deleted as unnecessary.

Rule 5(a)(1)(B) codifies the case law reflecting that the right to an initial appearance applies not only when
a person is arrested within the United States but also when an arrest occurs outside the United States. See, e.g.,

United States v. Purvis, 768 F.2d 1237 (l lth Cir. 1985); United States v. Yunis, 859 F.2d 953 (D.C. Cir. 1988). In
these circumstances, the Committee believes - and the'rule so provides - that the initial appearance should be

before a federal magistrate judge rather than a state or local judicial officer. The rule has been amended by adding

the words, "unless a statute provides otherwise," to reflect recent enactment of the Military Extraterritorial

Jurisdiction Act (Pub. L. No. 106-523, 114 Stat. 2488) that permits certain persons overseas to appear before a

magistrate judge by telephone communications.

Rule 5(a)(2)(A) consists of language currently located in Rule 5, that addresses the procedure to be followed

when a defendant has been' arrested under a warrant issued on a complaint charging solely a violation of 18 U.S.C.

§ 1073 (unlawful flight to avoid prosecution). Rule 5(a)(2)(B) and 5(a)(2)(C) are new provisions. They are

intended to make it clear that when a defendant is arrested for violating probation or supervised release or for failing

to appear in another district,. Rules 32.1 and 40 apply. No change in practice is intended.

Rule 5(a)(3) is new and fills a perceived gap in the rules. It recognizes that a defendant may be subjected to

an initial appearance under this rule if a summons was issued under Rule 4, instead of an arrest warrant. If the

defendant is appearing pursuant to a summons in a felony case, Rule 5(d) applies and if the defendant is appearing

in a misdemeanor case, Rule 5(e) applies.

Page -17-
Rules App. D-30



Rule 5(b) carries forward the requirement in former Rule 5(a) that if the defendant is arrested without a
warrant, a complaint must be promptly filed.

Rule 5(c) is a new provision setting out where an initial appearance is to take place. If the defendant is
arrested in the district where the offense was allegedly committed, under Rule 5(c)(1), the defendant must be taken
to a magistrate judge in that district. If no magistrate judge is reasonably available, a state or local judicial officer
may conduct the initial appearance. On the other hand, if the defendant is arrested in a district other than the district
where the offense was allegedly committed, Rule 5(c)(2) governs. In those instances, the defendant must be taken
to a magistratejudge within the district of arrest, unless the appearance can take place more promptly in an adjacent
district. And under Rule 5(c)(2)(B)(ii), the initial appearance must occur in the district where the offense was
allegedly committed if that district is adjacent to the district of the arrest and the initial appearance will take place
on the day of the arrest. The Committee recognized that in some cases, the nearest magistrate judge mnight actually
be across a district's lines. Rule 5(c)(3) includes material formerly located in Rule 40.

Rule 5(d) is derived from current Rule 5(c) and has been retitled! to more clearly reflect the subject of that
subdivision - the procedure to be used if the defendant is charged with a felony. Rule 5(d)(4) has been. added to
make clear that a defendant may only be called upon to enter a plea under the provisions of Rule 1 0. That language
is intended to reflect and reaffirm current practice.

The remaining portions of current Rule 5(c) have been moved to Rule 5. 1, which deals with preliminary
hearings in felony cases.

REPORTER'S NOTES

In publishing the "style" changes to the Federal Rules of Criminal Procedure, the Committee decided to
publish separately any rule that includes what it considered at least one major substantive change. The purpose for
this separate publication was to highlight for the bench and the bar any proposed amendments that the Committee
believes will result in significant changes in current practice. Rule 5 was one of those rules. In restyling and
reformatting Rule 5, the Committee decided to also propose a substantive change that would permit video
teleconferencing of initial appearances. Anotherversion ofRule 5, which includes anew subdivision (f) governing
such procedures, is in what has been referred to as the "substantive" package.,
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Rule 5.1. Preliminary Hearing-

Rule 5(c). Offenses Not Triable by -the United States ' (a) In General. If a defendant is charged with an
Magistrate Judge. .-? l *¢ 4 elf H ,., > offense other than a petty offense, a magistrate

in <t>t~l*4+?i de! do inal ir k abs''judgernustctnductapreh' imnary'hearnAg'uniless',
A defendant is entitled to a preliminary examination, judge m n a imnr hearin u

unless waived when charged with any offense, other than a (1) the defendant waivets the hearing;
petty offense, which is to beltried by Ju4ge of the district,
court. If the defendant waives preliminary examination, the (2) the defendant is indicted;
magistrate judge shall forthwith hold the defendant to,
answer in the district court. If the defendant does not waive (3) the government files an information under
the preliminary,;,examination, the magistrate judge shallR () the defetfiant with a
schedule a prliminary examination.' felony;

(4) 'the government files an information charging
the defendant with a misdemeanor; or

(5) the defendant is charged with4a misdemeanor
and consents to trial before a magistrate

'__ _ _ __ judge.
(b) Selecting a District. A defendant arrested in a

district other than where the offense was allegedly
committed may elect to have the preliminary
hearing conducted in the district where the' 
offense was allegedly committed.

Such examination shall be held within a reasonable time (c) Scheduling. The magistrate judge must hold the
but in any event not later than 10 days following the initial - preliminary hearing within a reasonable time, but
appearance if the defendant is in custody and no later than no later than 10 days after the initial appearance if
20 days if the defendant is not in custody, provided, the defendant is in custody and no later than 20
however, that the preliminary examination shall not be held days if not in custody.
if the defendant is indicted or if an information against the
defendant is filed in district court before the date set for the
preliminary examination.

the cs otd n td(d) Extending the Time. With the defendant's
With the consent and upon a showing of good cause -

good cause, taking into account the public interest in the taking into account the public interest in the
prompt disposition of criminal cases, time limits specified prompt disposition of criminal cases - a
in this subdivision may be extended one or more times by a magistrate judge may extend the time limits in
federal magistrate judge. In the absence of such consent by Rule 5.m1(c) one or more times. If the defendant
the defendant, time limits may be extended by a judge of doesnotconsent,ajusticeorjud oftheUnited
the United States only upon a showing that extraordinary States (ast hesente are definge in 28 U.S.C

l .. . . . ~~~~~~~~~~~~~States (as these terms are defined in 28 U. S.C.circumstances exist and that delay is indispensable to the
interests of justice. l§ 45 l? may extend the time limits only on a
interests of justice. showing that extraordinary circumstances exist

i______________________________________________________ .and justice requires the delay.
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Rule 5.1. Preliminary Examination (e) Hearing and Finding. At the preliminary
hearing, the defendant may cross-examine adverse

(a) Probable Cause Finding. If from the evidence it witnesses and may introduce evidence but may
appears that there is probable cause to believe that an not object to evidence on the ground that it was
offense has been committed and that the defendant unlawfully acquired. If the magistrate judge finds
committed it, the federal magistrate judge shall forthwith probable cause to believe an offense has been
hold the defendant to answer in district court. The finding committed and the defendant committed it, the
of probable cause may be based upon hearsay evidence in magistrate judge must promptly require the
whole or in part. The defendant may cross-examine adverse defendant to appear for further proceedings.
witnesses and may introduce evidence. Objections to
evidence on the ground that it was acquired by unlawful
means are not properly made at the preliminary
examination. Motions to suppress must be made to the trial
court as provided in Rule 12.

(b) Discharge of Defendant. If from the evidence it (f) Discharging the Defendant. If the magistrate
appears that there is no probable cause to believe that an judge finds no probable cause to believe an
offense has been committed or that the defendant offense has been committed or the defendant
committed it, the federal magistrate judge shall dismiss the committed it, the magistrate judge must dismiss
complaint and discharge the defendant. The discharge of the complaint and discharge the defendant. A
the defendant shall not preclude the government from discharge does not preclude the government from
instituting a subsequent prosecution for the same offense. later prosecuting the defendant for the same

offense.

(c) Records. After concluding the proceeding the federal (g) Recording the Proceedings. The preliminary
magistrate judge shall transmit forthwith to the clerk of the hearing must be recorded by a court reporter or by
district court all papers in the proceeding. The magistrate a suitable recording device. A recording of the
judge shall promptly make or cause to be made a record or proceeding may be made available to any party
summary of such proceeding. upon request. A copy of the recording and a

transcript may be provided to any party upon
(1) On timely application to a federal magistrate judge, the request and upon any payment required by

attorney for a defendant in a criminal case may be given the applicable Judicial Conference regulations.
opportunity to have the recording of the hearing on
preliminary examination made available to that attorney in
connection with any further hearing or preparation for trial.
The court may, by local rule, appoint the place for and
define the conditions under which such opportunity may be
afforded counsel.
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(2) On application of a defendant addressed to the court or
any judge thereof, ani order may issue that the federal
magistrate judge make available a copy of the transcript, or
of a portion thereof, to defense counsel. Such order shall
prpvide for prepayment of costs of such transcript by the
defendant unless the defendantimnakes alisufficient affidavit
that the defendant is unable to pay or to give security
therefor, in which case the expense shall be paid by the
Director of the Administrativei 'Office of the United States
Courts from available appropriated funds. Counsel for the
government may move also that a copy of the transcript, in
whole or in part, be made available to it, for good cause
shown, and an order may be entered granting such motion .
in whole or in part, on appropriate terms, except that the
government need not prepay costs nor furnish security
therefor; ,_l,__ ______ __ __.

(d) Production ofStatements. ' (h) Producing a Statement.
(1' In General. Rule 26.2(a)-(d) and (f) applies

(1) In General. Rule 26.2(a)-(d) and (f) applies at any at an hearing u ule unl the
hearing under this rule,. unless the court, for good cause j f g cele

. ' . [ , , ~~~~~~~~magistrate Judge for good cause rul-es 
shown, rules otherwise in a particular case. s in 

, t ~~~~~~~~~~~~~~~~otherwise in a particular case. .

(2) Sanctions for Failure to Produce Statement. If a party (
elects not to comply with an order under Rule 26.2(a) to (2) Sanctionsfor Not Producing a Statement If

i- ~~~~~~~~~~~~~~~a party disobeys a Rule 26.2 order to deliver ai
deliver a statement to the moving party, the court may not a to th e moin prty, th magistrate
consider the testimony of a witness whose statement is judgemust to the testimony of a
withheld. judge must not consider the testimony of a

witness whose statement is withheld.,

COMMITTEE NOTE

The language of Rule 5.1 has been amended as part of the general restyling of the Criminal Rules to make
them more easily understood and to make style and terminology consistent throughout the rules. These changes
are intended to be stylistic, except as noted below.

First, the title of the rule has been changed. Although the underlying statute, 18 U.S.C. § 3060, uses the
phrase preliminary examination, the Committee believes that the phrase preliminary hearing is more accurate.
What happens at this proceeding is more than just an examination; it includes an evidentiary hearing, argument,
and a judicial ruling. Further, the phrase preliminary hearing predominates in actual usage.

Rule 5.1(a) is composed of the first sentence of the second paragraph of current Rule 5(c). Rule 5.1(b)
addresses the ability of a defendant to elect where a preliminary hearing will be held. That provision is taken from
current Rule 40(a).

Rules 5.1 (c) and (d) include material currently located in Rule 5 (c): scheduling and extending the time limits
for the hearing. The Committee is aware that in most districts, magistrate judges perform these functions. That
point is also reflected in the definition of "court" in Rule 1(b), which in turn recognizes that magistrate judges may
be authorized to act.
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Rule 5.1 (e), addressing the issue of probable cause, contains the language currently located in Rule 5.1 (a),
with the exception of the sentence, "The finding of probable cause may be based upon hearsay evidence in whole
or in part." That language was included in the original promulgation of the rule in 1972. 'Similar language was'
added to Rule 41 in 1972 and to Rule 4 in 1974. In the original Committee Note, the Advisory Committee
explained that the language was included to make it clear that a finding of probable cause may be based upon
hearsay, noting that there had been some uncertainty in the federal system about the propriety of relying upon
hearsay at the preliminary examination. See Advisory Committee Note to Rule 5.1 (citing cases and commentary).
Federal law is now clear on that proposition. Thus, the Committee believed that the reference to hearsay was no
longer necessary. Further, the Committee believed that the matter was best addressed in Rule 11 0 1 (d)(3), Federal
Rules of Evidence. That rule explicitly states that the Federal Rules of Evidence do not apply to "preliminary

i examinations in criminal cases,.. .issuance of warrants for arrest, criminal summonses, and search warrants." The
Advisory Committee Note accompanying that rule recognizes that: "The nature of the proceedings makes
application ofthe formal rules of evidence inappropriate and impracticable.",The Committee did not intend to make
any substantive changes in practice by deleting the reference to hearsay evidence..

Rule 5.1(f), which deals with the discharge of a defendant, consists of former Rule 5.1(b).

Rule 5.1(g) is a revised version of the material in current Rule 5.1(c). Instead of including detailed
information in the rule itself concerning records of preliminary hearings, the Committee opted simply to direct the
reader to the applicable Judicial Conference regulations governing records. The Committee did not intend to make
any substantive changes in the way in which those records are currently made available.

Finally, although the rule speaks in terms of initial appearances being conducted before a magistrate judge,
Rule 1(c) makes clear that a district judge may perform any function in these rules that a magistrate judge may
perform.

REPORTER'S NOTES

In publishing the "style" changes to the Federal Rules of Criminal Procedure, the Committee decided to
publish separately any rule that includes what it considered at least one major substantive change. The purpose for
this separate publication is to highlight for the bench and the bar any proposed amendments that the Committee
believes will result in significant changes in current practice. Rule 5.1 was one of those rules. In revising Rule 5. 1,
the Committee decided to also propose a significant substantive change that would permit a United States
Magistrate Judge to grant a continuance for a preliminary hearing conducted under the rule even if the defendant
has not consented to such a continuance. That version is presented in what has been referred to as the "substantive"
package.
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III. INDICTMENT AND INFORMATION TITLE-III. THE GRAND JURY, THE
INDICTMENT, AND THE
INFORMATION

Rule6.,TheGrand Jury 1,j, i,-Rule6,. ,,,The Grand Jury, ,

(a) Summoning Grand Juries. (a) liz$ummoning~a iGrand Jury.,l dI

(1) Generally. The-court shall order one or more grand , (1) In General. When the public ,4interest so
juries to be summoned at such time as the public interest requires, the court must order that one or,
requires. The grand jury shall consist of not less than 16 more grand juries be summoned. A grand
nor more than 23 members. The court shall direct that a jury must have 16 to 23 members, 'and the
sufficient number of legally qualified persons be court must order that enough legally
summoned to meet this ,requirement. - % . - f qualified persons be summoned to meet this

requiremrent. -
(2) Alternate Jurors. The court may direct that alternate

jurors may be designated at the time a grand jury is , (2) Alternate Jurors. When a grand jury is,
selected. Alternate jurors in the order in which they were selected, the court may also select alternate
designated may thereafter be impanelled as provided in jurors. Alternate jurors must have the same
subdivision (g) of this rule. Alternate jurors shall be drawn qualifications and be selected Kin the same
in the same manner and shall have the same qualifications manner as any other juror. Alternate jurors
as the regular jurors, and if impanelled shall be subject to replace jurors in the same sequence in which
the same challenges, shall take the same oath and shall the alternates were selected. An alternate
have the same functions, powers, facilities and privileges as juror who replaces a juror is subject to the
the regular jurors. same challenges, takes the same oath, and

I . has the same authority as the otherjurors.
(b) Objections to Grand Jury and to Grand Jurors. (b) Objection to the Grand Jury or to a Grand

Juror.
(1) Challenges. The attorney for the government or a
defendant who has been held to answer in the district court ' (1) Challenges. Either the government or a
may challenge the array of jurors on the ground that the defendant may challenge the grand jury on
grand jury was not selected, drawn or summoned in the ground that it was not lawfully drawn,'
accordance with law, and may challenge an individual Juror summoned, or selected, and may challenge
on the ground that the juror is not legally qualified. an individual juror on the ground that the
Challenges shall be made before the administration of the juror is not legally qualified.
oath to the jurors and shall be tried by the court.

(2) Motion to Dismiss an Indictment. A party
(2) Motion to Dismiss. A motion to dismiss the indictment may move to dismiss the indictment based on

may be based on objections to the array or on the lack of an objection to the grand jury or on an
legal qualification of an individual juror, if not previously individual juror's lack of legal qualification,
determined upon challenge. It shall be made in the manner unless the court has previously ruled on the
prescribed in 28 U.S.C. § 1867(e) and shall be granted same objection under Rule 6(b)(1). The
under the conditions prescribed in that statute. An motion to dismiss is governed by 28 U.S.C.
indictment shall not be dismissed on the ground that one or § 1867(e). The court must not dismiss the
more members of the grand jury were not legally qualified indictment on the ground that a grand juror
if it appears from the record kept pursuant to subdivision was not legally qualified if the record shows
(c) of this rule that 12 or more jurors, after deducting the that at least 12 qualified jurors concurred in
number not legally qualified, concurred in finding the the indictment.
indictment.
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(c) Foreperson and Deputy Foreperson. The court shall (c) Foreperson and Deputy Foreperson. The court
appoint one of the jurors to be foreperson and another to be will appoint one juror as the foreperson and
deputy foreperson. The foreperson shall have power to another as the deputy foreperson. In the
administer oaths and affirmations and shall sign all foreperson's absence, the deputy foreperson will

act as the foreperson. The foreperson may
indictments. The foreperson or another juror designated by
the foreperson shall keep record of the number of jurors administer oaths and affirmations and will sign all
concurring in the finding of every indictment and shall file indictments The foreperson-or another juror
the record with the clerk of the court, but the record shall designated by the foreperson-will record the

number of jurors concurring in every indictment
not be made public except on order of the court. During the ndmwil f terecord it ecerk the

absene ofthe frepesonfthe dputyforeersonshal actand will file the record with the clerk, but theabsence of the foreperson, the deputy foreperson shall act record may not be made public unless the court so
as foreperson.ores

orders.

(d) Who May Be Present. (d) Who May Be Present.'

(1) While Grand Jury is in Session. Attorneys for the (1) While the Grand Jury Is in Session. The
government, the witness under examination, interpreters following persons may be present while the
when needed and, for the purpose of taking the evidence, a grand jury is in session: attorneys for the
stenographer or operator of a recording device may be government, the\w itness being questioned,
present while the grand jury is in session. interpreters when needed, and a court

reporter or an operator of a recording device.
(2) During Deliberations and Voting. No person other
than the jurors, and any interpreter necessary to assist a (2) During Deliberations and Voting. No'
juror who is hearing or speech impaired, may be present person other than the jurors, and any
while the grand jury is deliberating or voting. interpreter needed to assist a hearing-

impaired or speech-impaired juror, may be
present while the grand jury is deliberating
or voting.

Page -24- Rules App. D-37



(e) Recording and Disclosing the Proceedings.(e) Recording and, Disclosure of Proceedings.
p 1 s > e ~~~~~~~~(1) Recording the Proceedings. Except while

(1) Recording of Proceedings. All proceedings, except ( R the Proceeding Ee while
when the grand jury is deliberating or voting, shall be hproe gedingur must be recoaded by a court 
recorded stenographically or by an electronic recording r m

[~~~~~~~~~~~~~~~~~rpre or by a suitable recording' device' device. An unintentional failure of any recording to rpter oriby a a recording devic ?
reproduce all or any portion of a'proceeding shall not affect B vd o psI 'fi notaffe ted by the unintentional failure to ffiak~ethe validity of the prosecutibn.Teeicording, or reporter's 'A ' a. reodnUlss the court orders ~i-notes or 'any transcrpt prepared therefrom shall' remain in ,otherwise an attorney fr the government'
the custody or control of the iattorney for the government - wilretain Sconrol of tel recording% the
unless otherwise ordetred6b thetcourt in atparticular case. reporter's notes, and any transcript' prepared

from those notes.
(2) General Rule of Secrecy. A grand juror, an

interpreter, a stenographer, an operator of a recording
device, a typist who transcribes recorded testimony, an y.
attorneyt for the govern ment, or ayperson to whom(A) No -obligation of secrecy may be
diisclosur is, made under par, Agr~phl (3)(A)(ii) of this
subdivision 'shall'not' disc8lo'se m'fatter s occurring before theimoeonayprnecptnAs~~~~~~~~~~` mad th W I accordance with Rule 6(e)(2)(B).
grand juFrye, except as aotherwise lprovided fornm these rules. a
No obligation' of secrecymay be imposed on any person
excePtIin accordance with this rule. A knox'wing violation of (B) Unless these rules provide otherwise,
Rule 6 may be punished as a contempt of court. discloseamterocringubefor t

h ,qgl , , ~~~~~~~~~~~~~disclose a matter occurrnhg before the
- i , , -l - grand jury:

(i) a grand juror;

(ii) an interpreter;

(iii) a court reporter;

(iv) an operator of a recording device;

(v) a person who transcribes recorded
testimony;

(vi) an attorney for the government; or

(vii) a person to whom disclosure is
made under Rule 6(e)(3)(A)(ii) or
(iii).
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% | (3) Exceptions. (3) Exceptions.

(A) Disclosure of a grand-jury matter -(A) Disclosure otherwise prohibited by this rule of matters oth r e grandjury's
occurring before the grand jury, other than its deliberations deliberations or any grand juror's vote
and the vote of any grand juror, may be made to- -eaybemade o:. -~~~~~~~~~~~~may be made to:

(i) an attorney for the government for use in the (i) an attorney for the government for
performance of such attorney's duty; and (
(ii) such government personnel (including personnel of a use in performg that attorney's

state or subdivision of a state) as are deemed necessary by duty;
an attorney for the government to assist an attorney for the .
government in the performance of such attorney's duty to inc thoseot orte
enforce federal criminal law. r including those of a state or state

enforce federal criminal law. subdivision or of an Indian tribe
2~ that an attorney for the

N (B) Any person to whom matters are disclosed under go'irthat coner ne
subparagraph (A)(ii) of this paragraph shall not utilize that government considers necessary
grand jury material for any purpose other than assisting the to assist in performing thatattorney's duty to'enforce federal| attorney for the government in the performance of such criminal law; or

1 attorney's duty to enforce federal criminal law. An attorney
for the government shall promptly provide the district
court, before which wyas impaneled the grand jury whose (iii§ a person authorized by 18 U.S.C.
material has been so disclosed, with the names of the § 3322.
persons to whom such disclosure has been made, and shall
certify that the attorney has advised such persons of their dison Rl whe)(3)(A)iis
obligation of/secrecy under this rule.

may use that information only to assist
an attorney for the government in
performing that attorney's duty to
enforce federal criminal law. An
attorney for the government must
promptly provide the court that
impaneled the grand jury with the
names of all persons to whom a
disclosure has been made, and must
certify that the attorney has advised

4 those persons of their obligation of
l_____________________________________________________ _ secrecy under this rule. -
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(C) Disclosure otherwise prohibited by this rule of matters (C) An attorney for the government may
occurring before the grand jury may also be made- disclose any grand-jury matter to

another federal grand jury.'
(i) when so directed by a court preliminarily to or in

connection with a judicial proceeding; (D) The court may authorize disclosure
(ii) when permitted by' a court at the request of the at a time, in a manner, and subject to

defendant, upon a showing that grounds may exist for a any other conditions that it directs -
motion'to dismiss the indictmenti because of matters of a grand-jury'matter.
occurring belbre the grandujury;,'
(iii) when the disclosure is made by an attorney for the (i) preliminarily to or in connection

government to ,anotfher ideral'grand jury; or with a judicial proceeding;
(iv) when permitted:by a court at the request of an attorney

for the goverxment, upon a'sho~wing that such matters may {ii) at the request of a defendant who
disclose a vTiolation pf state ciminal law, to an appropriate shows that a ground may exist to
official of a state subdivision hf a state for the purpose,' dismiss the indictmentibecause of
of en fJcing sIauch law' a matter that occurred before the
If the court ojders' d'kcIsurK'of matters occurring before grand jury;'
the grand jothe disclosure shall be made in such mann'r, '
at such time, and under'!-s~h conditions as the court may (iii) at the request of the government if
direct. ' it shows that the matter mayf'

disclose'a violation of state or-,
Indian tribal criminal law, as long
as the disclosure is to an'
appropriate'istate, state-

subdivision, or hidian tribali
official for the purpose of
enforcing that law; or

(iv) at the request of the government if
it shows that the matter may
disclose a violation of military
criminal law under the Uniform
Code of Military Justice, as long
as the disclosure is to an
appropriate military official for
the purpose of enforcing that law.
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(D) A petition for disclosure pursuant to subdivision (E) A petition to disclose a grand-jury
(e)(3)(C)(i) shall be filed in the district where the grand matter under Rule 6(e)(3)(D)(i) must
jury convened. Unless the hearing is ex parte, which it may be filed in the district where the grand
be when the petitioner is the government, the petitioner jury convened. Unless the hearing is ex
shall serve written notice of the petition upon (i) the parte - as it may be when the
attorney for the government, (ii) the parties to the judicial government is the petitioner - the
proceeding if disclosure is sought in connection with such' a petitioner must, serve the petition on,
proceeding, and (iii) such other persons as the court may and the court must afford a reasonable
direct. The court shall afford those persons a reasonable opportunity to appear and be heard to:
opportunity to appear and be heard.

(i) an attorney for the government;

(ii) the parties to' the judicial
proceeding; and

(iii) any other person whom the court
________________________ _ may designate.

(E) If the judicial proceeding giving rise to the petition is (F) If the petition to disclose arises out of a
in a federal district court in another district, the court shall judicial proceeding in another district,
transfer the matter to that court unless it can reasonably the petitioned court must transfer the
obtain sufficient knowledge of the proceeding to determine petition to the other court unless the
whether disclosure is proper. The court shall order petitioned court can reasonably
transmitted to the court to which the matter is transferred determine whether disclosure is proper.
the material sought to be disclosed, if feasible, and a If the petitioned court decides to
written evaluation of the need for continued grand jury transfer, it must send to the transferee
secrecy. The court to which the matter is transferred shall court the material sought to be
afford the aforementioned persons a reasonable opportunity disclosed, if feasible, and a written
to appear and be heard. evaluation of the need for continued

grand-jury secrecy. The transferee
court must afford those persons
identified in Rule 6(e)(3)(E) a
reasonable opportunity to appear and
be heard.

C
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(4) Sealed Indictments. The federal magistrate judge to (4) Sealed Indictment. The magistrate judge to
whom an indictment isreturned may direct that the whom an indictment is returned may direct
indictment be kept secret until the defendant is in custody that the indictment be kept secret until the
or has been released pending trial. Thereupon the clerk defendant is in custody or has been released
shall seal the indictment, and no person shall disclose the pending trial. The clerk must then seal the
return of the indictment except, when necessary for the indictmentl and no pers~on may; disclose the
issuance find executionpof a warrant or summons. indictment's existence except as necessary to

0, , i, .Nmv '; .1-,! O N 2 > < ' B / W ' 1 issue or !execute a warrant or sumions.
(5) Closed Hearing. Subject to anyirght to an open

hearing in contemptproceedings, the court shall order a (5) Closed Hearing. Subject todany right to an
hearing on matters affecting al grand jury proceeding to be" open hearng in a contempt proceeding, the
closed to the extent necessary to prevent disclosure of court must close any hearing to the extent
matters occurring beforeiia grand jury necessary to prevent disclosure of a matter

occurring before a grand jury.
(6) Sealed Records. Records, orders and subpoenas,

relating to grand jury proceedings shall be kept under seal (6) Sealed Records. Records, orders, and
to the extent and for, such time as is necessary to prevent subpoenas relating to grand-jury proceedings
disclosure of matters occurring before a grand jury. must be kept under seal to the extent and as

long as necessary to prevent the unauthorized
disclosure of a matter occurring before a
grand ju ry.

(7) Contempt. A knowing violation of Rule 6
,,______________________ , 'may be punished as a contempt of court.
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Fin dReturn of Indictment. A grand jury may (f) Indictment and Return. A grand jury may indict
(f) Findingrand only if at least 12 jurors concur. The grandindict only upon the concurrence of 12 or more Jurors. The jury - or its foreperson or deputy foreperson

indictment shall be returned by the grand jury, or through must return the indictment to a magistrate judge in
the foreperson or deputy foreperson on its behalf, to a I returthe compltmnt o afmation i n
federal magistrate judge in open court. If a complaint or pendcourt If a ecompant or nf ron is
information is pending against the defendant and 12 g tj
persons do not vote to indict, the foreperson shall so report concur in the indictment, the foreperson must
to a federal magistrate judge in writing as soon as possible. promptly and in writing report the lack of

, concurrence to the magistratejudge.

(g) Discharge and Excuse. A grand jury shall serve until
discharged by the court, but no grand jury may serve more (g) Discharging the Grand Jury. A grand jury must
than 18 months unless the court extends the service of the serve until the court discharges it, but it may serve

for a pe.iod of six months or less upon a more than 18 months only if the court, having
grand u o a i f i t , determined that, an extension is in the publicdetermination that such extension is in the public interest. interest, extends the grand jury's service. An
At any time for cause shown the court may excuse a juror extension may be granted for no more than
either temporarily or permanently, and in the latter event
the court may impanel another person in place of the juror 6 months, except as otherwise provided by statute.
excused.

(h) Excusing a Juror. At any time, for good cause,
the court may excuse a juror either temporarily or
permanently, and if permanently, the court may
impanel an alternate juror in place of the excused
juror.

(i) "Indian Tribe" Defined. "Indian tribe" means
an Indian tribe recognized by the Secretary of the
Interior on a list published in the Federal Register
under 25 U.S.C. § 479a-1.

COMMITTEE NOTE

The language of Rule 6 has been amended as part of the general restyling of the Criminal Rules to make them
more easily understood and to make style and terminology consistent throughout the rules. These changes are
intended to be-stylistic, except as noted below.

The first change is in Rule 6(b)(1). The last sentence of current Rule 6(b)(1) provides that "Challenges shall
be made before the administration of the oath to the jurors and shall be tried by the court." That language has been
deleted from the amended rule. The remainder of this subdivision rests on the assumption that formal proceedings
have begun against a person, i.e., an indictment has been returned. The Committee believed that although the first
sentence reflects current practice of a defendant being able to challenge the composition or qualifications of the
grand jurors after the indictment is returned, the second sentence does not comport with modern practice. That is,
a defendant will normally not know the composition of the grand jury or identity of the grand jurors before they
are administered their oath. Thus, there is no opportunity to challenge them and have the court decide the issue
before the oath is given.

In Rule 6(d)(1), the term "court stenographer" has been changed to "court reporter." Similar changes have
been made in Rule 6(e)( 1) and (2).
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Rule 6(e) continues to spell out the general rule of secrecy of grand-jury proceedings and the exceptions to
that general rule. The last sentence in current Rule 6(e)(2), concerning contempt for violating Rule 6, now appears
in Rule 6(e)(7). No change in, substance is intended.

Rule 6(e)(3)(A)(ii) includes a new provision recognizing the sovereignty of Indian Tribes and the possibility
that it would be necessary to disclose grand-jury information to-appropriate tribal officials in order to enforce
federal law. Similar language has been added toRule 6(e)(3)(D)(iii).',

.R.ule 6(e)(3)(A)(iii) is a new provision that recognizes that disclosure may be made to a person under 18
U.S.C. § 3322 (authorizing disclosures&to an attorney for the goerinment and banking regulators for enforcing civil
forfeitur~erand civil banking laws). ,This reference was added to' avoid the possibility of the amendments to Rule 6
superseding that particular statute.

Rule 6(e)(3)(C) consists of language located in current Rule 6(e)(3)(C)(iii). The Committee believed that
this provision, whichrecognizes that prior court approval is not required for disclosure of a grand-jury matter to
another grand jury, shouldbe treated as a separate subdivision in revised Rule 6(e)(3). No, change in practice is
intended.

Rule 6(e)(3)(JD)(iv)' is a new provision that addresses disclosure of grand-jury information to armed forces
personnel where the disclosure is for the purpose of enforcing military criminal law under the Uniform Code of
Military Justice, 10 U.S.C;, §§ '80'1-946. See, e.g., Department of Defense Directive 5525.7 (January 22, 1985),
1984 Memorandum of Understanding Between Department of Justice and the Department of Defense Relating to
the Investigation and Prosecution of 'Certain Crimes; Memorandum of Understanding Between the Departments
of Justice and Transportation (Coast Guard) Relating to the Investigations and Prosecution of Crimes Over Which
the Two Departments Have Concurrent Jurisdiction (October 9, 1967).

In Rule 6(e)(3)(E)(ii), the Committee considered whether to amend the language relating to "parties to the
judicial proceeding" and-determined that in the context of the rule it is understood that the parties referred to art
the parties in the same judicial proceeding identified in Rule 6(e)(3)(D)(i).

The Committee decided to leave in subdivision (e) the provision stating that a "knowing violation of Rule 6"
may be punished by contempt notwithstanding that, due to its apparent application to the entirety of the Rule, the
provision seemingly is misplaced in subdivision (e). Research shows that Congress added the provision in 1977
and that it was crafted solely to deal with violations of the secrecy prohibitions in subdivision (e). See S. Rep. No.
95-354, p. 8 (1977). Supporting this narrow construction, the Committee found no reported decision involving an
application or attempted use of the contempt sanction to a violation other than of the disclosure restrictions in
subdivision (e). On, the other hand, the Supreme Court in dicta did indicate on one occasion its arguable
understanding that the contempt sanction would be available also for a violation of Rule 6(d) relating to who may
be present during the grand jury's deliberations. Bank of Nova Scotia v. United States, 487 U.S. 250, 263 (1988).

In sum, it appears that the scope of the contempt sanction in Rule 6 is unsettled. Because the provision
creates an offense,!, altering its scope'may be beyond the authoritybestowed by the Rules"Enabling Act, 28 U.S.C.
§§ 2071 et seq.' See 28 U.S.C. § 2072(b) (Rules must not "abridge, enlarge, or modify any substantive right"). The
Conmnittee decided to leave the contempt provision in its present location in subdivision (e), because breaking it
out into a separate subdivision' could be construed to support the interpretation that the sanction may be applied to
a knowing violation of any of the Rule's provisions rather than just those in subdivision (e). Whether or not that
is a correct interpretation of the provision'- a matter on which the Committee 'takes no position -must be
determined by case law, or resolved by Congress.
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Current Rule 6(g) has been divided into two new subdivisions, Rule 6(g), Discharge, and Rule 6(h), Excuse.
The Committee added the phrase in Rule 6(g) "except as otherwise provided by statute," to recognize the provisions
of 18 U.S.C. § 3331 relating-to special grand juries.

Rule 6(i) is a new provision defining the term "Indian Tribe," a term used only in this rule.
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Rule 7. The Indictment and the Information Rule 7. The Indictment and the Information

(a) Use of Indictment or Information. An offense which (a) When Used.
may be punished by death shall be prosecuted by (1) Felony. An offense (other than criminal
indictment. An offense which may be punished by cont ) ms be poted byan
imprisonment for a term exceeding one year or at hard labor ctent ifst is punse:
shall be prosecuted by indictment or, if indictment is indictment if it is punishable:
waived, it may be prosecuted by information. Any other
offense may be prosecuted by indictment or by information. (A) by death; or
An information may be filed without leave of court.

(B) by imprisonment for more than one
year.

(2) Misdemeanor. An offense punishable by
imprisonment for one year or less may be
prosecuted in accordance with Rule 58(b)(1).

(b) Waiver of Indictment. An offense which may be (b) Waiving Indictment. An offense punishable by
punished by imprisonment for a term exceeding one year or imprisonment for more than one year may be
at hard labor may be prosecuted by information if the prosecuted by information if the defendant - in
defendant, after having been advised of the nature of the open court and after being advised of the nature of
charge and of the rights of the defendant, waives in open the charge and of the defendant's rights -waives

court prosecution by indictment. prosecution by indictment.
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(c) Nature and Contents. (c) Nature and Contents.

(1) In General. The indictment or the information shall be (1) In General. The indictment or information,
a plain, concise and definite written statement of the must be a plain, concise, and definite written
essential facts constituting the offense charged. It shall be statement of the essential facts constituting
signed by the attorney for the government. It need not the offense charged and must be signed by
contain a formal commencement, a formal conclusion or an attorney for the government. It need not
any other matter not necessary to such statement. contain a formal introduction or conclusion.
Allegations made in one count may be incorporated by A count may incorporate by reference an
reference in another' count. It may be alleged in a single allegation made in another count. A count
count that the means by which the defendant committed the may allege that the means by which the
offense are unknown or that the defendant committed it by defendant committed the offense are
one or more specified means. The indictment or unknown or that the defendant committed it
information shall state for each count the official or by one or more specified means' For each
custonmary citation of the statute, rule, regulation or other count, the indictment or information must
provision of law which the defendant is alleged therein to give the official or customary citation of the
have Violated. - statute, rile, regulation, or other provision of

* law that the defendant is alleged to have
(2) Criminal Forfeiture. No judgment of forfeiture may violated.

be enitered in a criminal proceeding unless the indictment or
the information provides notice that the defendant has an (2) Criminal Forfeiture. No judgment of
interest in property that is subject to forfeiture in forfeiture may be entered in a criminal
accordance with the applicable statute. proceeding unless the indictment or the

information provides notice that the
(3) Harmless Error. Error in the citation or its omission defendant has an interest in property that is
shall not be ground for dismissal of the indictment or subject to forfeiture in accordance with the
information or for reversal of a conviction if the error or applicable statute.
omission did not mislead the defendant to the defendant's
prejudice. (3) Citation Error. Unless the defendant was

misled and thereby prejudiced, neither an
error in a citation nor a citation's omission is
a ground to dismiss the indictment or
information or to reverse a conviction.

(d) Surplusage. The court on motion of the defendant (d) Surplusage. Upon the defendant's motion, the
may strike surplusage from the indictment or information. court may strike surplusage from the indictment

or information.

(e) Amendment of Information. The court may permit (e) Amending an Information. Unless an additional
an information to be amended at any time before verdict or or different offense is charged or a substantial
'finding if no additional or different offense is charged and right of the defendant is prejudiced, the court may
if substantial rights of the defendant are not prejudiced. permit an information to be amended at any time

before the verdict or finding.

(f) Bill of Particulars. The court may direct the filing of a (f) Bill of Particulars. The court may direct the
bill of particulars. A motion for a bill of particulars may be government to file a bill of particulars. The
made before arraignment or within ten days after defendant may move for a bill of particulars
arraignment or at such later time as the court may permit. A before or within 10 days after arraignment or at a
bill of particulars may be amended at any time subject to later time if the court permits. The government
such conditions as justice requires. may amend a bill of particulars subject to such

conditions as justice requires.
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COMMITTEE NOTE

The language of Rule 7 has been amended as part ofthe general restyling of the Criminal Rules to make them
more easily understood and to make style and terminology consistent throughout the rules. These changes are'
intended td be stylistic.

The'Committee has deleted the references to "hard labor" in the rule. This punishirent is not'found in' current
-federal statutes.

C' The'Commit'tee ad ded' an exception for criminal contempt to the requirement in Rule 7(a)( 1) tha a'k
pro secuitioinflrfife~loy imust~ be initiated by indictment. This 'is consistent with case law, e.g., United Sates v. 
Eichhoirst5 4i. Fid '1383 '(7t Cir'. 1976), which has sustained the' use 'f the special procedures for instituting
criminaf cdntepnpt~plrceedings found in Rule 42. While indictment is not a required method of bringing fonyll
criminal c 'ntenpt charges, however, 'it is a permissible one. See United ,States v, Williams, 622'F.2d 830 (5iCir.

,r11 F ,rn' q SiI" ,rr .,, i ~i2 lj r . . 1 i1 $1 :h ;i, 4
.1980). NoNchange in fractice is intended. '

the usT " t" e title of Rue'(c)'3jhas beenamended. The Committee believed that pot:ntialconfusion could arise @ith 
the iie of the term Eaihess error." Rule 52 which deals with the issues of harmless error and plain error, is
suffiMcieit topic. Potentially, the topic of harmless error could arise with regard to any of the other
jLrules an ~there is i"ufthi'ent need to highlight theterm in Rule 7. Rule 7(c)(3), on the other hand, focuses
specifically on the effect of an error in the citation of authorityin the indictment. That material rermains but withbut 
any reference to harmlesserror. , ,

, E t ti } i 2 . ~~~~~~~~~~~~~I d, | I ^.,L, 

Ft : I 
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Rule 8. Joinder of Offenses and of Defendants Rule 8. Joinder of Offenses or Defendants

(a) Joinder of Offenses. Two or more offenses may be (a) Joinder of Offenses. The indictment or
charged in the same indictment or information in a separate information may charge a defendant in separate
count for each offense if the offenses charged, whether counts with 2 or more offenses if the offenses
felonies or misdemeanors or both, are of the same or similar charged -whether felonies or misdemeanors or
character or are based on the same act or transaction or on both - are of the same or similar character, or are
two or more acts or transactions connected together or based on the same act or transaction, or are
constituting parts of a common scheme or plan., connected with or constitute parts of a common

scheme or plan.

(b) Joinder of Defendants. The indictment or
(b) Joinder of Defendants. Two or more defendants may io o m chreder more defendnt if

, . .. . 1, . . ~~~~~~information, may charge 2 or more defendants ifbe charged in the same indictment or information if they are
., . ... ... W 2 . ............. they are Alleged 4o have participated ih the sarnealleged to have participated in the same act or transaction or t a

act or transaction,6or inthe same series of acts orin the same series of acts or transactions constituting an transaction oniing an offenser offenses.
or or . . l > , ~~~~~~~~transactions constitutingadn offense or offenses.offense or offenses. Such defendants may be charged in one

or more counts together or separately and all of the The defendants may be charged in one or more
defendants need not be charged in each count. ' counts together or separately. All defendants

need not be charged inn each count.

COMMITTEE NOTE

The language of Rule 8 has been amended as part of the general restyling of the Criminal Rules to make them
more easily understood and to make style and terminology consistent throughout the rules. These changes are
intended to be stylistic only.
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Rule 9. Warrant or Summons Upon Indictment or Rule 9. Arrest Warrant or Summons on, an
Information Indictment or Information

(a) Issua U (a) Issuance. The court must issue a warrant - or at
government the court shall issue a warrant for each the government's request, a summons - foreach
defendant named in an information supported by a showing defendant named in an indictment-or named in an,
of probable cause under oath as is required by Rule 4(a), or information if one or more affidayits
in arnindictment. Upon the r~equejst of the ,attorney for the accompanying the information, establishprobablelo
government a summons instead o awarrant shall issue. If cause to believe that an offense has .beein
nd request is made, the court m'a§yissue either a warrant or coiitted and that the defendant committed it.
a summons in itsd More than one warrant or The i r may issue mothan one warrant or
summons may issue fohr' same efendant. The clerk shajl summons for the samdedendant. If a deendant
deliver the warrant or, summons to the marshal W other fails to-appear in response to a summons, the court
person authorized by law to exec'te or serve it.,If a may, and upon request of an attorney for the
defendanit fails ,tolappear in response to!,the summons, a government must, issue a warrant. The court must
warrant ,shall ,;ivssue. When la defendantlarrested with a dissue the arrestwarrantao a o fficer' authprized to
warrant or,,given a,summos appefrs initially before a execute it orthe sumnons to a person authorized
magistrate judge, 9l~emagitarate judge lshall proceed in - to'se it.
accordance with the applicablesuabdivisions of Rule 5. ________"_i'______,,,______'_,_,_,,,______,,_i_'

(b) Form. ' (b) Formt.,'

(1) Warrant. The form of the warrant shall be as provided (1) Warrant. The warrant must conform to Rule
in Rule 4(c)(1) except that it shall be signed by the clerk, it 4(b)(1) except that it must be signed by the
shall describe the offense charged in the indictment or clerk and must describe the offense charged
infortmation and it shall command that the defendant be in the indictment or information.
arrested and broughtfbefore the nearest available magistrate
judge. The' amount of bail may' be fixed by the court and (2) Summons. The summons must be in' the
endorsed on the warrant. same form as a warrant except that it must

require the defendant to appear before the
(2) Summons. The summons shall be in the same form as court at a stated time and place.

the warrant except that it shall summon the defendant to
appear before a magistrate judge at a stated time and place.

'(c) Execution or Service; and Return. (c) Execution or Service; Return; Initial
Appearance.

(1) Execution or Service. The warrant shall be executed
or the summons served as provided in Rule 4(d)(1), (2) and (1) Execution or Service.
(3). A summons to a corporation shall be served by
delivering a copy to an officer or to a managing or general (A) The warrant must be executed or the
agent or to any other agent authorized by appointment or by summons served as provided in Rule
law to receive service of process and, if the agent is one 4(c)(1), (2), and (3).
authorized by statute to receive service and the statute so
requires, by also mailing a copy to the corporation's last (B) The officer executing the warrant must
known address within the district or at its principal place of proceed in accordance with Rule
business elsewhere in the United States. The officer 5(a)(l).
executing the warrant shall bring the arrested person
without unnecessary delay before the nearest available
federal magistrate judge or, in the event that a federal
magistrate judge is not reasonably available, before a state
or local judicial officer authorized by 18 U.S.C. § 3041.
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(2) Return. The officer executing a -warrant shall make (2) Return. A warrant or summons must be
return thereof to the magistrate judge or other officer returned in accordance with Rule 4(c)(4).
before whom the defendant is brought. At the request of the
attorney for the government any unexecuted warrant shall (3) Initial Appearance. When an arrested or
be returned and cancelled. On or before the return day the summoned defendant first appears before the
person to whom a summons was delivered for service shall court, the judge must proceed under Rule 5.
make return thereof. At the request of the attorney for the
government made at any time while the indictment or
information is pending, a warrant returned unexecuted and
not cancelled or a summons returned unserved or a
duplicate thereof may be delivered by the clerk to the
marshal or other authorized person for execution or service.

[(d) Remand to United States Magistrate for Trial of
Minor Offenses' (Abrogated Apr. 28, 1982, eff. Aug. 1,
1982).

COMMITTEE NOTE

The language of Rule 9 has been amended as part of the general restyling of the Criminal Rules to make them
more easily understood and to make style and terminology consistent throughout the rules. These changes are
intended to be stylistic only, except as noted below.

Rule 9 has been changed to reflect its relationship to Rule 4 procedures for obtaining an arrest warrant or
summons. Thus, rather than simply repeating material that is already located in Rule 4, the Committee determined
that where appropriate, Rule 9 should simply direct the reader to the procedures specified in Rule 4.

Rule 9(a) has been amended to permit a judge discretion whether to issue an arrest warrant when a defendant
fails to respond to a summons on a complaint. Under the current language of the rule, if the defendant fails to
appear, the judge must issue a warrant. Under the amended version, if the defendant fails to appear and the
government requests that a warrant be issued, the judge must issue one. In the absence of such a request, the judge
has the discretion to do so. This change mirrors language in amended Rule 4(a).

A second amendment has been made in Rule 9(b)(1). The rule has been amended to delete language
permitting the court to set the amount of bail on the warrant. The ComMmittee believes that, this language is
inconsistent with the 1984 Bail Reform Act. See United States v. Thomas, '992 F. Supp- 782 (D.V.I. 1998) (bail
amount endorsed on warrant that has not been determined in proceedings conducted under Bail Reform Act has no
bearing on decision by judge conducting Rule 40 hearing).

The language in current Rule 9(c)(1), concerning service of a summons on an organization, has been moved
to Rule 4.

,,
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IV. ARRAIGNMENT, ANDYPREPARATION TITLE IV. ARRAIGNMENT AND r
FOR TRIAL PREPARATION FOR TRIAL'

Rule l0. Arraignment Rule 10. Arraignment

Arraignment shall be conducted in open court and An arraignment must be conducted in open court and
shall consist of reading the indictment or information to the must consist of:
defendant or stating to the defendant the substance of the
charge and calling on the defendant to plead thereto. The (a) ensuring that the defendant has a copy of they,
defendant shall be given a copy of the indictment or indictment, or information; 
information before being called upon to plead.

(b) reading the indictment or information to the,
defedant or statiing to the defendant the substance
of'the charge; and then

(c) asking the defendant to plead to the indictment or
information.

COMMITTEE NOTE

The language of Rule 10 has been amended as part of the general restyling of the Criminal Rules to make
them more easily understood and to make style and terminology consistent throughout the rules. These changes
are intended to be stylistic only.

REPORTER'S NOTES

In publishing the "style" changes to theFederal Rules of Criminal Procedure, the Committee decided to publish
separately any rule that includes what it considered at least one major substantive change. The purpose for this
separate publication was to highlight for the bench and the bar any proposed amendments that the Committee
believes will result in significant changes in current practice. Rule 1 0 was one of those rules. Another version of
Rule 10, which includes several significant changes, was published simultaneously in a, separate pamphlet. That
version includes a proposed amendment that would permit a defendant to waive altogether an appearance at the.
arraignment and another amendment that would permit use of video teleconferencing for arraignments.
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Rule 11. Pleas Rule 11. Pleas

(a) Alternatives. (a) Entering a Plea.

(1) In GeneraL A defendant may plead guilty, not guilty, (1) In General. A defendant may plead not
or nolo contendere. If a defendant refuses to plead, or if a guilty, guilty, or (with the court's consent)
defendant organization, as defined in 18 U.S.C. § 18, fails to nolo contendere.
appear, the court shall enter a plea of not guilty.

(2) Conditional Plea. With the consent of the
(2) Conditional Pleas. With the approval of the court and court and the government, a defendant may

the consent of the government, a defendant may enter a enter a conditional plea of guilty or nolo
conditional plea of guilty or nolo contendere, reserving in contendere, reserving in writing the right to
writing the right, on appeal from the judgment, to review of have an appellate court review an adverse
the adverse determination of any specified pretrial motion. determination of a specified pretrial motion.
A defendant who prevails on appeal shall be allowed to A defendant who prevails on appeal may then
withdraw the plea. withdraw the plea.

(b) Nolo Contendere. A defendant may plead nolo (3) Nol-Contendere Plea Before accepting a
contendere only with the consent of the court. Such a plea plea of nolo contendere, the court must
shall be accepted by the court only after due consideration of consider the parties views and the public
the views of the parties and the interest of the public in the interest in the effective administration of
effective administration of justice. justice.

(4) Failure to Enter a Plea. If a defendant
refuses to enter a plea or if a defendant
organization fails to appear, the court must
enter a plea of not guilty.

Page -40-
Rules App. D-53



(c) Advice to Defendant. Before accepting a plea of guilty (b) Considering and Accepting a Guilty or Nolo
or nolo contendere, the court must address the defendant 'Contendere Plea. 6d
personally in open court and inform the defendant of, and
determine that the defendant understands, the following: (1) Advising and Questioning the Defendant.

(1) the nature of the charge to which the plea is offered, the Before the court accepts a plea of guilty or
mandatory minimum penalty provided by law, if any, and nolo contendere, the defendant may be placed
the maxiamuinmpossible penalty providedby' law, including under oath, and the court must addressithe
the effect of any special parole or supervised release term defendant personally in open court. Durng'
the fact that the court is required to consider any applicable this address, the courtust inform the
sentencing guidelines but ny dart from those guidelines defendant of, and determine that the
under some' circumnstances- 8nd, when applicable, that the, defendant undefstands, the following:
court may also order the defenda'it'Ao make restitution to'
any victim of the offense 'an ' ' I (A) the governments right, ia prosecution
(2) if the defendani i 31otepreted by an attorney, that If"or f perjury or false statemrent, to use

the defendanthas tli'ight 1be'pesentede by an attorney against the defendant an' ̀stadterment that
at every stage of thpceedi, ad, if necessary, one will the defendani gives under oath;
be appointed to represent the'effAdant and '
(3) that the defendan pse ;rih to plead not guilty or to (B) the right to plead not, guilty or having

per assist in d~i~ plea if been mane, te already so pleaded, to persist in that

peincrimination; and a d

fa(4) that if a plea of guilty or nolb contendere is accepted by (D) the right to be represented by counsel 
the court therewill not be a further trial of any kind, so that -and if necessary have the court
by pleadin gu~ity or noboi contendere the defendant waives appoint counsel -at trial sand at everyl'il
the right ta rial; and l other stage of the proceeding;

. (5) if the court intends to question the defendant under s
oath, on the record, and in the presence of counsel about the (E) the right at trial to confront and cross-
offense to which the defendant has pleaded, that the examine adverse witnesses, to be
defendant's answers may later be used against the defendant protected from compelled self-
in a prosecution for perjury or false statement; and incrimination, to testify and present

by pleading guilty or 0 contenders thedefendant waives appoevidence, and to compel the attendance
of witnesses;

(F) the defendant's waiver of these trial
rights if the court accepts a plea of
guilty or nolo contendere;

(G) the nature of each charge to which the
offense to which the defendant has pleaded, that the examidefendant is pleading;

Rules App. D-54 Page -41-



(6) the terms of any provision in a plea agreement waiving (H) any maximum possible penalty,
the right to appeal or to collaterally attack the sentence. including imprisonment, fine, and term

of supervised release;

(I) any mandatory minimum penalty;

(J) any applicable forfeiture;

(K) the court's authority to order restitution;

(L) the Icourt'sP obligation to impose a
special assessment;,

(M) the court's obligation to apply the
SentencingoGuidelines, and the court's
discretion to depart from those
guidelines under some circumstances;
-and

(N) the, terms i of any plea-agreement
provision waiving the right to appeal or
to, collaterally attack the sentence.

I (d) Insuring That the Plea is Voluntary. The court shall (2) Ensuring That a Plea Is Voluntary. Before
not accept a plea of guilty or no, contendere without first, accepting a plea of guilty or noal contendere,
by addressing the defendant personally in open court, the court must address the defendant
determininge that the plea is voluntary and not the result of personally in open court and determine that
force or threats or of pmibes apart from a plea agreement. the plea is voluntary and did not result from
The court shall also -inquire as to whether the defendant's force, threats, or promises (other than,
willingness to plead guilty or nolo contendere results from promises in a plea agreement).
prior discussions between the attorney for the government
and the defendant or the defendant's attorney. (3) Determining the Factual BasisGfor a Plea.

Before entering judgment on a guilty plea, the
court must determine that there is a factual'
basis for the plea.
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(e) Plea Agreement Procedure. (c) Plea Agreement Procedure.

(1) In General. The attorney for the government and the (1) In General. An attorney for the government
attorney for the defendant - or the defendant when acting and the defendant's attorney, or the defendant
pro se - may agree that, upon the defendant's entering a when proceeding pro se, may discuss and
plea of guilty or nolo contendere to a charged offense, or to reach a plea agreement. The court must not
a lesser or related offense; the attorney for the government participate in these discussions. If the
will: defendant pleads guilty or nolo contendere to

(A) move to dismiss other charges; or either a charged offense or a lesser or related
(B) recommend, or agree not to oppose the offense, the plea agreement may specify that

defendant's request for a particular sentence or an attorney for the government will:
sentencing range, or that a particular provision of the
Sentencing Guidelines, or policy statement, or (A) not bring, or will move to dismiss, otheri
sentencing factor is or is not applicable to the case. charges;
Any such recommendation or request is not binding
on the court; or (, (B) recommend, or agree not to oppose the

(C) agree thata specific sentence or sentencing defendant's request, that a particular
range is the appropriate disposition of the case, or that sentence or sentencing range is
a particular provision of the Sentencing Guidelines, or appropriate or that a particular
policy statement, or. sentencing factor is or is not provision of the Sentencing Guidelines,,;
applicable to the cases Such a plea agreement is or policy statement, or sentencing factorx
binding on the court once it is accepted by the courtdoes or does not apply (such a

The court shall not participate in any discussions recommendation or request does not
between the parties cohicen''ing aiy -such plea [bind the court); or'
agreement.

(C) 'agree that a specific sentence or
sentencing range, is the appropriate

* S 'a t r~s [ e t' disposition of the case, or that a
particular provision of the Sententcing
Guidelines, or policy statement, or
sentencing factor does or does not apply
(such a recommefidation~ or request
binds the court once the court accepts
the plea agreement).

(2) Notice of Such Agreement. If a plea agreement has (2) Disclosing a Plea Agreement. The parties
been reached by the parties, the court shall, on the record, must disclose the plea agreement in open
require the disclosure of the agreement in open court or, court when the plea is offered, unless the
upon a showing of good cause, in camera, at the time the court for good cause allows the parties to
plea is offered. If the agreement is of the type specified in disclose the plea agreement in camera.
subdivision (e)(l)(A) or (C), the court may accept or reject
the agreement, or may defer its decision as to the acceptance
or rejection until there has been an opportunity to consider
the presentence report. If the agreement is of the type
specified in subdivision (e)(l)(B), the court shall advise the
defendant that if the court does not accept the
recommendation or request the defendant nevertheless has
no right to withdraw the plea.
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(3) Acceptance of a Plea Agreement. If the court accepts (3) Judicial Consideration of a Plea Agreement.
the plea agreement, the court shall inform the defendant that
it will embody in the judgment and sentence the disposition (A) To the extent the plea agreement is of
provided for in the plea agreement. the type specified in Rule 1 1(c)(1)(A)

or (C), the court may accept the
agreement, reject it, or defer a decision
until the court has reviewed the
presentence report.

(B) To the extent the plea agreement is of
the type specified in Rule 1 l(c)(1)(B),
the court must advise the defendant that
the defendant has no right to withdraw
the plea ifthe court does not follow the
recommendation or request.

(4) Accepting a Plea Agreement. If the court
accepts the plea agreement, it must inform the!
defendant that to the extent the plea
agreement is of the type specified in Rule
11 (c)(1)(A) or (C), the agreed disposition will
be included in the judgment.

(4) Rejection of a Plea Agreement. If the court rejects the (5) Rejecting a Plea Agreement; If the court
plea agreement, the court shall, on the record, inform the rejects a plea agreement containing provisions 
parties of this fact, advise the defendant personally in open of the type specified in Rule 11 (c)(1 )(A) or
court or, on a showing of good cause, in camera, that the (C), the court must do the following on the
court is not bound by the plea agreement, afford the record and in open court (or, for good cause,
defendant the opportunity to then withdraw the plea, and in camera):
advise the defendant that if the defendant persists in a guilty
plea or plea of nolo contendere the disposition of the case (A) inform the parties that the court rejects
may be less favorable to the defendant than that the plea agreement;
contemplated by the plea agreement.

(B) advise the defendant personally that the
court is not required to follow the plea
agreement and give the defendant an
opportunity to withdraw the plea; and

(C) advise the defendant personally that if
the plea is not withdrawn, the court may
dispose of the case less favorably
toward the defendant than the plea

l_____________________________________________________ agreement contemplated.
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(5) Time of Plea Agreement Procedure. Except for good (d) Withdrawing a Guilty or Nolo Contendere Plea.
cause shown, notification to the court of the existence of a A defendant may withdraw a plea of guilty or nolo
plea agreement shall be given at the arraignment or at such contendere:
other time, prior to trial, as may be fixed by the court.

(1) before the court accepts the plea, for any
reason or no reason; or

(2) after the court accepts the plea, but before it
imposes sentence if:

(A) the court rejects a plea agreement under
Rule l1(c)(5); or

l (B) the defendant can show a fair and just
reason for requesting the withdrawal.

(e) Finality of a Guilty or Nolo Contendere Plea.
After the court imposes sentence, the defendant
may not withdraw a plea of guilty or nolo
contendere, and the plea may be set aside only on
direct appeal or collateral attack.

| (6) Inadmissibility -of Pleas, Plea Discussions, and (f) Admissibility or Inadmissibility of a Plea, Plea
Related Statements. Except as otherwise provide Discussions, and Related Statements. The
paragraph, evidence of the following is not, in any civil or admissibility or inadmissibility of a plea, a plea
criminal proceeding, admissible against the defendant who discussion, and any related statement is governed
made the plea or was a participant in the plea discussions: by Federal Rule of Evidence 410.

(A) a plea of guilty which was later withdrawn;

(B) a plea of nolo contendere;

| (C) any statement made in the course of any
proceedings under this rule regarding either of the
foregoing pleas; or

(D) any statement made in the course of plea
discussions with an attorney for the government which
do not result in a plea of guilty or which result in a
plea of guilty later withdrawn.

However, such a statement is admissible (i) in any
| proceeding wherein another statement made in the course of
the same plea or plea discussions has been introduced and
the statement ought in fairness be considered
contemporaneously with it, or (ii) in a criminal proceeding
for perjury or false statement if the statement was made by
the defendant under oath, on the record, and in the presence
of counsel.
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(f) Determining Accuracy of Plea. Notwithstanding the
acceptance of a plea of guilty, the court should not enter a
judgment upon such plea without making such inquiry as
shall satisfy it that there is a factual basis for the plea.

(g) Record of Proceedings. A verbatim record of the (g) Recording the Proceedings. The proceedings
proceedings at which the defendant enters a plea shall be during which the defendant enters a plea must be
made and, if there is a plea of guilty or'nolo contendere, the recorded by a court reporter or by a suitable
record shall include, without limitation, the court's advice to recording device. If there is- a guilty plea or a nolo
the defendant'. the 'inquiry into the voluntariness of the plea contendere plea, the record must include the
including any plea agreement, and the inquiry into the inquiries and advice to the defendant required
accuracy of a guilty plea. under Rule I11(b) and (c).

(h) Harmless Error. Any variance from the procedures, (h) Harmless Error. A variance from the
Irequired by this rule which does not affect substantial rights requirements of thi's rule is harmless error if it does
shall be disregarded. not affect substantial rights.

COMMITTEE NOTE

The language of Rule I11 has been amended and reorganized as part of the general restyling of the Criminal
Rules to make them more easily understood~and to make style and-terminology consistent throughout the rules.
These changes are intended to be stylistic only,' except as noted below.

Amended Rule 1 l (b)(1) requires the court to apprise the defendant ofbhis or her rights before accepting a plea
of guilty or nolo contendere. The Committee determined to expand upon the incomplete listing in the current rule
of the elements of the "maximum possible penalty" and any "mandatory minimum" pTenalty to include advice as
to the maximum or minimum term of imprisonment, forfeiture, fine, and special assessment, in addition to the two
types of maximum and minimum penalties presently enumerated: restitution and supervised release. The outmoded
reference to a term of "special parole" has been eliminated.

Amended Rule 1 1 (b)(2), formerly Rule 1 1(d), covers the issue of determining that the plea is voluntary, and
not the result of force, threats, or promises (other than those in a plea agreement). The reference to an inquiry in
current Rule I11(d) whether the plea has resulted from plea discussions with the government has been deleted. That
reference, which was often a source of confusion to defendants who were clearly pleading guilty as part of a plea
agreement with the government, was considered unnecessary.

Rule 1 1 (c)( 1)(A) includes a change, which recognizes a common type of plea agreement - that the
government will "not bring" other charges.

The Committee considered whether to address the practice in some courts of using judges to facilitate plea
agreements. The current rule states that "the court shall not participate in any discussions between the parties
concerning such plea agreement." Some courts apparently believe that that language acts as a limitation only upon
the judge taking the defendant's plea and thus permits other judges to serve as facilitators for reaching a plea
agreement between the government and the defendant. See, e.g., United States v. Torres, 999 F.2d 376, 378 (9th
Cir. 1993) (noting practice and concluding that presiding judge had not participated in a plea agreement that had
resulted from discussions involving another judge). The Committee decided to leave the Rule as it is with the
understanding that doing so was in no way intended either to approve or disapprove the existing law interpreting

(~~N that provision.
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Amended Rules 11 (c)(3) to (5) address the topics of consideration, acceptance, and rejection of a plea
agreement. The amendments are not intended to make any change in practice. The topics are discussed separately
because in the past there has been some question about the possible interplay between the court's consideration of
the guilty plea in conjunction with a plea agreement and sentencing and the ability of the defendant to withdrawV
a plea. See United States v. Hyde, 520 U.S. 670 (1997) (holding that plea and plea agreement need not be accepted
or rejected as a singletunit; "guilty pleas can be accepted while plea agreements are deferred, and theacceptance
of the two can be separated in time."). Similarly, the Committee decided to more clearly, spell out in Rule 1 ,(d)
and .J 1(e) the ability of the, defendant to withdraw a pleas See United States v. Hyde, ,upra ,

1 .1 am,> t 1++ 2 0 a. .,57 "n~dSe v. "y> de'"' ,,, ,upr ,,,,I r,.,, 

! ,,Amended Rule, ,11(e) is a new provision, taken from current Rule 132(e), that addresses the finality of a guilty
or nob contehdere plea afterIthe court imposes sentence. The provision makes it clear that it isnot possibleforla
defendant to draw a plea after sentence is imposed.

The reference to a "motion under 28 U.S.C. § 2255" has been changed to the broaderterm "collateral attack'w,,
to recognize that in 'so'me instances a court may grant collateral relief under provisions other than § 22555. See
United States v. "Jeffiers, 2'34 F.3d 277 (5th Cir. 2000) (petition under § 2241 may be appropriate where remed
under § 2255 is ineffective or inadequate).

Currently, Rule 1 1 (e)(5) requires that unless good cause is shown, the parties are to give pretrial notice to
the court that a plea agreement exists. That provision has been deleted. First, the Committee believed that although
the provision was originally drafted to assist judges, under current practice few counsel would risk the
consequences in the ordinary case of not informing the court that an agreement exists. Secondly, the Committee
was concerned that there might be rare cases where the parties might agree that informing the court of the existence
of an agreement might endanger a defendant or compromise an. ongoing investigation in a related case. in the end,
the Committee believed that, on balance, it would be preferable to "remove the provision and reduce the risk of
pretrial disclosure.

Finally, revised' Rule 1 (f), which addresses the 'issue of admissibility or inadmissibility of pleas and
statements made during the plea inquiry, cross references Federal Rule of Evidence 410.
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Q Rule 12. Pleadings and Motions Before Trial; Defenses Rule 12. Pleadings and Pretrial Motions
and Objections.

(a) Pleadings and Motions. Pleadings in criminal (a) Pleadings. The pleadings in a criminal
proceedings shall be the indictment and the information, and proceeding are the indictment, the information, and
the pleas of not guilty, guilty and nolo contendere- All other the pleas of not guilty, guilty, and nolo contendere.
pleas, and demurrers and motions to quash are abolished,
and defenses and objections raised before trial which
heretofore could have been raised by one or more of them
shall be raised only by motion to dismiss or to grant
appropriate relief, as provided in these rules.

(b) Pretrial Motions. Any defense, objection, or request (b) Pretrial Motions.
which is capable of determination without the trial of the
general issue may be raised before trial by motion. Motions (1) In General. Rule 47 applies to a pretrial
may be written or oral at the discretion of the judge. -The motion.
following must be raised prior to trial:

(2) Motions That May Be Made Before Trial. A'
(1) Defenses 'and objections based on defects in the party may raise by pretrial motion any

institution of the prosecution; or' defense, objection, or request that the court
can determine without a trial of the general

(2) Defenses and objections based on defects in the issue.
indictment or information (other than that it fails to show
jurisdiction in the court or to charge an offense which (3) Motions That Must Be Made Before Trial.
objections shall be noticed by the court at any time during The following must be raised before trial:
the pendency of the proceedings), or

(A) a motion alleging a defect in institutingi
(3) Motions to suppress evidence; or the prosecution;

(4) Requests for discovery under Rule 16; or (B) a motion alleging a defect in the
indictment or information - but at any

(5) Requests for a severance of charges or defendants under time while the case is pending, the court
Rule 14. may hear a claim that the indictment or

information fails to invoke the court's
jurisdiction or to state an offense;

(C) a motion to suppress evidence;

(D) a Rule 14 motion to sever charges or
defendants; and

(E) a Rule 16 motion for discovery.
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(4) Notice of the Government's Intent to Use
Evidence.

'(A) At the Government's Discretion. At
the arraignment or as soon afterward as
practicable, the government may notify
the defendant of its intent to use""
specified evidence at trial in order rto 
affordthe defendant an oppority to
object before trial underfRulel' '
12(b)(3)(C).

(B) At the Defendant's Request. At the
arraignmnent or as soon afterward as' -
practicable, h defendant dnay, in order
to have an opportunity, to move to,
suppress evidence under Rule
1 2(b)(3)(C), request notice ofithe
government's intent to use (in, its
evidence-inichief at trial) any evidence l
that the defendant may be ent'itled to
discover under Rule 16.

(c) Motion Date. Unless otherwise provided by local rule, (c) Motion Deadline. The court may, at the'
the court may, at the time of the arraignment or as soon arraignment or as soon afterwaid as practicable, setil
thereafter as practicable, set a time for the making of pretrial a deadline for the parties to: make pretrial motions
motions or requests and, if required, a later date of hearingL and may also schedule a ~mdtion hearing.

(d) Notice by the Government of the Intention to Use
Evidence.

(1) At the Discretion of the Government. At the
arraignment or as soon thereafter as is practicable, the
government may give notice to the defendant of its intention
to use specified evidence at trial in order to afford the
defendant an opportunity to raise objections to such
evidence prior to trial under subdivision (b)(3) of this rule.

(2) At the Request of the Defendant. At the arraignment
or as soon thereafter as is practicable the defendant may, in
order to afford an opportunity to move to suppress evidence
under subdivision (b)(3) of this rule, request notice of the'
government's intention to use (in its evidence in chief at
trial) any evidence which the defendant may be entitled to,
discover under Rule 16 subject to any relevant limitations
prescribed in Rule 16.
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(e) Ruling on Motion. A motion made before trial shall be (d) Ruling on a Motion., The court must decide every
determined before trial unless the court, for good cause, pretrial motion before trial unless it finds good
orders that it be deferred for determination at the trial of the cause to defer a ruling. The court must not defer
general issue or until after verdict, but no such determination ruling on a pretrial motion if the deferral will
shall be deferred if a party's right to appeal is adversely adversely affect a party's right to appeal. When
affected. Where factual issues are involved in determining a factual issues are involved in deciding a motion,
motion, the court shall state its essential findings on the the court must state its essential findings on the
record. record.

(f) Effect of Failure To Raise Defenses or Objections. (e) Waiver of a Defense, Objection, or Request. A
Failure by a party to raise defenses or objections or to make party waives any Rulel2(b)(3) defense, objection,
requests which must be made prior to trial, at the time set by or request not raised by the deadline the court sets
the court pursuant to subdivision (c), or prior to any under Rule 12(c) or by any extension the court
extension thereof made by the court, shall constitute waiver provides. For good cause, the court may grant
thereof, but the court for cause shown may grant relief from relief from the waiver.
the waiver.

(g) Records. A verbatim record shall be made of all (f) Recording the Proceedings. All proceedings at a
proceedings at the hearing, including such findings of fact motion hearing, including any findings of fact and
and conclusions of law as are made orally. conclusions of law made orally by the court, must

be recorded by a court reporter or a suitable
recording device.

(h) Effect of Determination. If the court grants a motion (g) Defendant's Continued Custody or Release
based on a defect in the institution of the prosecution or in Status. If the court grants a motion to dismiss
the indictment or information, it may also order that the based on a defect in instituting the prosecution, in
defendant be continued in custody or that bail be continued the indictment, or in the information, it may order
for a specified time pending the filing of a new indictment or the defendant to be released or detained under 18
information. Nothing in this rule shall be deemed to affect U.S.C. § 3142 for a specified time until a new
the provisions of any Act of Congress relating to periods of indictment or information is filed. This rule does
limitations. not affect any federal statutory period of

limitations.

(i) Production of Statements at Suppression Hearing. (h) Producing Statements at a Suppression
Rule 26.2 applies at a hearing on a motion to suppress Hearing. Rule 26.2 applies at a suppression
evidence under subdivision (b)(3) of this rule. For purposes hearing under Rule 12(b)(3)(C). At a suppression
of this subdivision, a law enforcement officer is deemed a hearing, a law enforcement officer is considered a
government witness. government witness.

COMMITTEE NOTE

The language of Rule 12 has been amended as part of the general restyling of the Criminal Rules to make
them more easily understood and to make style and terminology consistent throughout the rules. These changes
are intended to be stylistic only, except as noted below.

The last sentence of current Rule 12(a), referring to the elimination of "all other pleas, and demurrers and
motions to quash" has been deleted as unnecessary.

Rule 12(b) is modified to more clearly indicate that Rule 47 governs any pretrial motions filed under Rule
12, including form and content. The new provision also more clearly delineates those motions that must be filed
pretrial and those that may be filed pretrial. No change in practice is intended.
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Rule 12(b)(4) is composed of what is currently Rule 12(d). The Committee believed that that provision,
which addresses the government's requirement to disclose discoverable information for the purpose of facilitating
timely defense objections and motions, was more appropriately associated with, the'pretrial motions specified in
Rule '12(b)(3).

Rule 12(c) includes a non-stylistic change. The reference to the "local rule" exceptionhas been deleted to
make it clear that judges§should be 'encouraged to set deadlines for motions. The Committee believed that doing
so promotes' more efficient casem'management, especially when there is' a heavy docket ofpending cases. Aithough
the mle permits sborme discretifon in setting a date for motion hearings, the"Committee believed that doing so at an
early point in theproceedings would also promote judicial economy.-

Moving the language in current Rule 12(d) caused the rlettering of the subdivisions following Rule 12(c)'.

hAlthough amended Rule 12(e) is, a revised version of current Rule 12(f), the Committee intends to make no
change in the current laregarding waivers of motions or defenses.,
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Rule 12.1. Notice of Alibi Rule 12.1. Notice of an Alibi Defense

) , (a) Notice by Defendant. Upon written demand of the (a) Government's Request for Notice and
attorney for the government stating the time, date, and place Defendant's Response.
at which the alleged offense was committed, the defendant
shall serve within ten days, or at such different time as the (1) Government's Request. An attorney for the'
court may direct, upon the attorney for the government a government may request in writing that the
written notice of the defendant's intention to offer a defense defendant notify an attorney for the government of
of alibi. Such notice by the defendant shall state the specific any intended alibi defense. The request must state
place or places at which the defendant claims to have been at the time, date, and place of the alleged offense.
the time of the alleged offense and the names and addresses
of the witnesses upon -whom the defendant intends to rely to (2) Defendant's Response. Within 10 days after the
establish such alibi. request, or at some other time the court sets, the

defendant must serve written notice on an attorney
for the government of any intended alibi defense.
The defendant's notice must state:

(A) each specific place where the defendant
claims to have been at the time of the alleged
offense; and

(B) the name, address, and telephone number of
each alibi witness on whom the defendant
intends to rely.

(b) Disclosure of Information and Witness. Within ten (b) Disclosing Government Witnesses.
days thereafter, but in no event less than ten days before
trial, unless the court otherwise directs, the attorney for the (1) Disclosure. If the defendant serves a Rule
government shall serve upon the defendant or the 12.1 (a)(2) notice, an attorney for the government
defendant's attorney a written notice stating the names and must disclose in writing to the defendant or the
addresses of the witnesses upon whom the government defendant's attorney:

z intends to rely to establish the defendant's presence at the
scene of the alleged offense and any other witnesses to be (A) the name, address, and telephone number of
relied upon to rebut testimony of any of the defendant's alibi each witness the government intends to rely
witnesses. on to establish the defendant's presence at the

scene of the alleged offense; and

(B) each government rebuttal witness to the
defendant's alibi defense.

(2) Time to Disclose. Unless the court directs
otherwise, an attorney for the government -must
give its Rule 12.1(b)(1) disclosure within 10 days
after the defendant serves notice of an intended
alibi defense under Rule 12.1 (a)(2), but no later
than 10 days before trial.
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(c) Continuing Duty to Disclose. If prior to or during trial, (c) Continuing Duty to Disclose. Both an attorney
a party learns of an additional witness whose identity, if for the government and the defendant must , E
known, should have been included in the information promptly disclose in writing to the other party the
furnished under subdivision (a) or (b), the party shall name, address, and telephone number of each
promptly notify the other party. or the other party's attorney additional witness if:,
of the existence and identity of such additional witness.

(1)t,> the disclosing party learns, of the witness
i.before or during trial, and

(2) ,the witness should have been disclosed under
. R~ulej12.,1(a) or (b)if the disclosing partyhad

known of the witness earlier.h

(d) Failure to Comply. Upon failure of either party to (d) Exceptions. For good cause, the court may grant
comply with the requirements of this rule,'the court may an exception to any requirement of Rule 12.1(a)-
exclude the testimony of any undisclosed witness offered by (c).
such party as to the defendant's absence from or presence at,
the scene of the alleged offense. This rule shall not limit the
right of the defendant to testify.

(e) Exceptions. For good cause shown, the court may grant (e) Failure to Comply. If a party fails to comply with
an exception to any of the requirements of subdivisions (a), this rule, the court may exclude the testimony of
through (d) of thisrule. any undisclosed witness regarding the defendant's

alibi. This rule does not limit the defendant's right
to testify.

(i) Inadmissibility of Withdrawn Alibi. Evidence of an (f) Inadmissibility of Withdrawn Intention. J
intention to rely upon an alibi defense, later withdrawn, or 'ofEvidence of an intention to rely on an alibi
statements made in connections with such intention, is notr defense, later withdrawn, or of a statement made in
in any civil or criminal proceeding, admissible against the connection with that intention, is not, in any civil
person who gave notice of the intention. or criminal proceeding, admissible against the

_ _ _ _ _ _ _ _ __ person who gave notice 'of the intention.

COMMITTEE NOTE

The language of Rule 12.1 has been amended as part of the general restyling of the Criminal Rules to make them
more easily understood and to make style and terminology consistent throughout the rules. These changes are
intended to be stylistic only, except as noted below.

Current Rules12.1(d) and 12.1(e)-have been switched in the amended rule to improve the organization of the rule.

Finally, the amended rule includes a new requirement that in providing the names and addresses of alibi and any
rebuttal witnesses, the parties must also provide the phone numbers of those witnesses. See Rule 12.1(a)(2),
Rule 12.1(b)(1), and 'Rule 12.1(c). The Committee believed that requiring such information would facilitate
locating and interviewing those witnesses.
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Rule 12.2. Notice of Insanity Defense or Expert Rule 12.2. Notice of an Insanity Defense; Mental
Testimony of Defendant's Mental Condition Examination

(a) Defense of Insanity. If a defendant intends to rely upon (a) Notice of an Insanity Defense. A defendant who
the defense of insanity at the time of the alleged offense, the intends to assert a defense of insanity at the time of
defendant shall, within the time provided for the filing of the alleged offense must so notify an attorney for
pretrial motions or at such later time as the court may direct, the government in writing within the time provided
notify the attorney for the government in writing of such for filing a pretrial motion, or at any later time the
intention and file a copy of such notice with the clerk. If court sets. A defendant who fails to do so cannot
there is a failure to comply with the requirements of this rely on an insanity defense. The court may, for
subdivision, insanity may not be raised as a defense. The good cause, allow the defendant to file the notice,
court may for cause shown allow late filing of the notice or late, grant additional trial-preparation time, or
grant additional time to the parties to prepare for trial or make other appropriate orders.
make' such other order as may be appropriate.

(b) Expert Testimony of Defendant's Mental Condition. (b) Notice of Expert Evidence of a Mental
If a defendant intends to introduce expert testimony relating Condition. If a defendant intends to introduce
to a mental disease or defect or any other mental condition of expert evidence relating to a mental disease or
the defendant bearing upon the issue of guilt, the defendant defect or any other mental condition of the
shall, within the time provided for the filing of pretrial defendant bearing on 'the issue of guilt, the
motions or at such later time as the court may direct, notify defendant must - within the time provided for
the attorney for the government in writing of such intention filing a pretrial motion or at any later time the
and file a copy of such notice with the clerk. The court may court sets - notify an attorney for the government
for cause shown allow late filing of the notice or grant in writing of this intention and file a copy of the
additional time to the parties'to prepare f£r trial or make notice with the clerk. 'The court may, for good
such other order as'may be appropriate. cause, allow the'defendant to file the notice late,

grant the parties additional trial-preparation time,
or make other appropriate orders.

(c) Mental Examination of Defendant. In an appropriate (c) Mental Examination.
case the court may, upon motion of the attorney for the
government, order the defendant to submit to an examination (1) Authority to Order an Examination; Procedures.
pursuant to 18 U.S.C. 4241 or 4242. No statement made by In an appropriate case the court may, upon motion
the defendant in the course of any examination provided for of an attorney for the government, order the
by this rule, whether the examination be with or without the defendant to submit to an examination in
consent of the defendant, no testimony by the expert based accordance with 18 U.S.C. § 4241 or § 4242.
upon such statement, and no other fruits of the statement
shall be admitted in evidence against the defendant in any (2) Inadmissibility of a Defendant's Statements. No
criminal proceeding except on an issue respecting mental statement made by a defendant in the course of any
condition on which the defendant has introduced testimony. examination conducted under this rule (whether

conducted with or without the defendant's
consent), no testimony by the expert based on the
statement, and no other fruits of the statement may
be admitted into evidence against the defendant in
any criminal proceeding except on an issue
regarding mental condition on which the defendant
has introduced evidence.
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(d) Failure to Comply. If there is a failure to give notice (d) Failure to Comply. If the defendant fails to-give
when required by subdivision (b) of this rule or to submit to notice under Rule 12.2(b) or does not submit to an
an examination when ordered under subdivisionh(c) of this examination when ordered under Rule 1212(c), the < 

rule, the court may exclude the testimony of any expert court may exclude any expert evidence from the
witness offered by the defendant on the issue of the defendant on the issue of the defendant' s mental
defendant's guilt. -' disease, mental defect, or any other mental

condition bearing on the defendant's guilt.

(e) Inadmissibility of Withdrawn Intention. Evidence of (e) 'Inadmissibility of Withdrawn Intention."
anjintention as to wichm notice lwas given unde subdivision Evidence of an intention as to which notice was 
(a) or (b), later withdrainv,?I is not, in..any civil for criminal given under Rule.1'2.2(a) -or (b), later withdrawn, is
proceeding admissible against 6the1person who gave notice, not, in any tcivil or criminal proceeding,& adimissible
of the intention. ,,F ', , t against the person who gave notice of the,

interition. i 'Fi riti"

COM ITEE NOTE , ' ' F' , i
The 4 'lly,.! fku , r|,~ s ,leij,, I k~. 'th'-i ','..................... 

The language of Rule 12.2 has been amended as part of the general restyling of the Criminal Rules to mak them

more easily understood'and tf'7make style and terminology consistent throughout the rules. These changes are
intended to be stylistic only. 

, Fit '. ! i REPORTER'S NOTES

In publishing the "style" changes to the Federal Rules of Criminal Procedure, the Cottee decided to publish
separately any rule that includes what it considered at least one major substantive change.' The pupose for this

',F separate publication wasito highlight for the bench and the bar any proposed amendments thatlthe Committee
believes will result'in significant changes in current practice. Rule 12.2 was one of those rules. Although this
F , version of Rule 12.2 contains only "style" changes, another version of the rule is included in the "substantive" l
package. That version of Rule 12.2 includes five significant amendments.
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Rule 12.3. Notice of Defense Based upon Public Rule 12.3. Notice of a Public-Authority Defense
Authority

(a) Notice by Defendant; Government Response; (a) Notice of the Defense and Disclosure of
Disclosure of Witnesses. Witnesses.

(1) Defendant's Notice and Government's Response. A (1) Notice in General. If a defendant intends to assert
defendant intending to claim a defense of actual or believed a defense of actual or believed exercise of public
exercise of public authority on behalf of a law enforcement authority on behalf of a law enforcement agency or
or Federal intelligence agency at the time of the alleged federal intelligence agency at the time of the
offense shall, within the time provided for the filing of alleged offense, the defendant must so notify an
pretrial motions or at such later time as the court may direct, attoMey for the government in writing and must
serve upon the attorney for the Government a written notice file a copy of the notice with the clerk within the
of such intention and file a copy of such notice with the time provided for filing a pretrial motion, or at any

' clerk. Such notice shall identify the law enforcement or later time the court sets. The notice filed with the
Federal intelligence agency and any member of such agency clerk must be under seal if the notice identifies a
on behalf of which and the period of time in which the federal intelligence agency as the source of public
defendant claims the actual or believed exercise of public authority.
authority occurred. If the notice identifies a Federal
intelligence agency, the copy filed with the clerk shall be (2) Contents of Notice. The notice must contain the

;l under seal. Within ten days after receiving the defendant's following information:
notice, but in no event less than twenty days before the trial,
the attorney for the Goyernrment shall serve upon the (A) the law enforcement agency or federal
defendant or the defendant's attorney a jwntten response intelligence agency involved;
which shall admit or deny that the defendant exercised the
public authority identified in the defendant's notice. (B) the agency member on whose behalf the

defendant claims to have acted; and

(C) the time during which the defendant claims to |
have acted with public authority.

(3) Response to the Notice. An attorney for the
government must serve a written response on the
defendant or the defendant's attorney within 10
days after receiving the defendant's notice, but no
later than 20 days before trial. Theresponse must
admit or deny that the defendant exercised the
public authority identified in the defendant's
notice.
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(2) Disclosure of Witnesses. At the time that the (4) Disclosing Witnesses.
Government serves its response to the notice or thereafter,'
but in no event less than twenty days before trial, the (A) Government's Request. An attorney for the
attorney for the Government'may serve'upon the defendant government may request in writing that the
or the defendant's 'attormey a written demand 'for the names defendant disclose the namne, address, and
and addresses of the witnesses, if any, upon whom the telephone number of each witness the"
defendant intends to rely in establishing the defense defendant intends to rely on to establish a
identified in' the notic. Wiin n seven days after receiving public-authority ,defens'e.""An 'attorney for the

the Government's' 'demand, tlhe'defendanit shall serve upon government may serve the request Whei the
the attorney fortheii Govrnnment a written statement of the ' government serves 'its response tothe"
fL'names a'nd addresses of lany such` witniesse.: Within seven' defendant's notice u ier Rule 12.'3(aj(3), or

: days afterrreceiving the' defendant's"wtten statement, the, later, but must serve the reqiest nfo lter than
attorney for the Go'vernmient shalli1serveuLpon the defendant 20 days beforeirial.
or the defendant's attorney'a i itensttenetofthenames
and addresses of6the Wvitnesses? if hany,"p8onwh_'nom the (B) Defendant's Response. Withir' 7 days' after
Gove&-iment intends`t 'frely i nii'pDposig thfdefense receiving th'e gvernmernt's request, the
identified in~i the noti. ' ' ' 'defendant must serve on an attorney'for the

Dt:d 1rkltf .' t 'I i,' ' z , , igovernment a written statement 'of the name,
41 it address, and telephone numbe r of ea'ch

witness X*

(C) Government's Reply. Within 7 days after
receiving the defendant's statement,' an
attorney for the government must serve' on the
defendant or the defendant's attorney a'
written statemrnt of the name,' address, and
telephone nummber of each witness the 'i

government intends to rely on to oppose the
defendant's public-authority defense.

IjI
(3) Additional Time. If good cause is shown, the court (5) Additional Time. The court may, for good cause,

may allow a party additional time to comply with any I allow a party additional time to comply with this
obligation imposed by this rule. rule.

(b) Continuing Duty to Disclose. If, -prior to or during (b) Continuing Duty to Disclose. Both an attorney
trial, a party learns of any additional witness whose identity, for the government and the defendant must
if known, should have been included in the written statement promptly disclose in writing to the other party the
furnished under subdivision (a)(2) of this rule, that party name, address, and telephone number of any
shall promptly notify in writing the other party or the other additional witness if:

In party's attorney of the name and address of any such'
witness. (1) the disclosing party learns of the witness before or

during trial; and

(2) the witness should have been disclosed under Rule
12.3(a)(4) if the disclosing party had known of the
witness earlier.
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(c) Failure to Comply. If a party fails to comply with the (c) Failure to Comply. If a party fails to comply with
requirements of this rule, the court may exclude the this rule, the court may exclude the testimony of
testimony of any undisclosed witness offered in support of or any undisclosed witness regarding the public-
in opposition to the defense, or enter such other order as it, authority defense. This rule does not limit the
deems just under the circumstances. This rule shall not limit 'defendant's right to testify.
the right of the defendant to testify.

(d) Protective Procedures Unaffected. This rule shall be (d) Protective Procedures Unaffected. This rule
in addition to and shall not supersede the authority of the does not limit the court's authority to issue
court to issue appropriate protective orders, or the authority appropriate protective orders or to order that any
of the court to ordrr that any pleading be filed under seal. filings be u'der seal. 

(e) Inadmissibility of Withdrawn Defense Based upon (e) Inadmissibility of Withdrawn Intention.
Public Authority. Evidence of an intention as to which Evidence of an intention as to which notice was.
notice was given under subdivision (a), later withdrawn, is given under Rule 12.3(a), later withdrawn, is not,
not, in any civil or criminal proceeding, admissible against in any civil or criminal proceeding, admissible
the person who gave notice of the intention. against the person who gave notice of the

intention.

COMMITTEE NOTE

The language of Rule 12.3 has been amended as part of the general restyling of the Criminal Rules to make them
more easily understood and to make style and terminology consistent throughout the rules. These changes are
intended to be stylistic only, except as noted below.

Substantive changes have been made in Rule 12.3(a)(4) and 12.3(b). As in Rule 12.1, the Committee decided to
include in the restyled rule the requirement that the parties provide the telephone numbers of any witnesses
disclosed under the rule.
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Rule 13. Trial Together of Indictments or Informations' Rule 13. Joint Trial of Separate Cases
Rul 1. Tia To , .

The courtmay order two or, more indictments or The court may order that separate cases be tried together,
informations or both to be tried together if the ,offenses, and as though brought,.in a single indictment or information if
the defendants if there is more than one, could have been all offenses and all defendants could have been joinedin
joined in a single indictment or information. The procedure a single indictment or information.
shallbethe same~as if the prosecution wereundersuch II'

singleindictment orrinfor-mation.

'COMMITTEE NOTE

The language of Rule 13 has been amended as'part of the general restyling of the Criminal Rules to nmake them
more easily understood and to make style and terminology consistent throughout the rules. These changes are
intended to'be stylistic only.
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Rule 14. Relief from Prejudicial Joinder Rule 14. Relief from Prejudicial Joinder

If it appears that a defendant or the government is (a) Relief. If the joinder of offenses or defendants in
prejudiced by a joinder of offenses or of defendants in an an indictment, an information, or a consolidation for.
indictment or information or by such joinder for trial trial appears to prejudice a defendant or the
together, the court may order an election or separate trials of government, the court may order separate trials of
counts, grant a severance of defendants or provide whatever counts, sever the defendants' trials, or provide any
other relief justice requires. In ruling on a motion by a other relief that justice requires.
defendant for severance the court may, order the attorney for
the government to deliver to, the court for inspection in (b) Defendant's Statements. Before ruling on a

,1 camera any statements or confessions made by the defendant's motion tor sever, the court may order, an
defendants which the government intends to introduce in attorney for the government to deliver to the court
evidence at the trial. for in camera inspection any defendant's statement

,__________________________ _ that the government intends to use as evidence.,

COMMITTEE NOTE

The language of Rule 14 hasbeen amended as part ofthe general restyling of the Criminal Rules to make them
i more easily understood and to make style and terminology consistent throughout the rules. These changes are

intended to be stylistic only.

The reference to a defendant's "confession" in the last sentence of the current rule has been deleted. The
Committee believed that the reference to the "defendant's statements" in the amended rule would fairly embrace
any confessions or admissions by a defendant.
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Rule 15. Depositions,,, Rule 15. Depositions

(a) When Taken. whenever due to exceptional (a) When Taken.
circumstances of the case it is in the interest of justice that
the testimony of a prospective witness of a party be taken (1) In General. A party may move that a
and preserved for use at trial, the' court may upon motion of . prospective witness be deposed in order to
such party and notice to the parties order that testimony of dpreserve testimony for trial. ,The court may'
such witness be taken Iby deposition and that any designated , grant the motion because of exceptional 
book, paper, document record, recording, or other material circumstances and in the interest of justice. If
not privileged, be producedat the same time and place. If a ' the court orders the deposition to betaken it'
witness is detained pursuant to se>ton 3 l 44 of title 18, mnay also requireithe deponent to produce at
United States Code, ithe cout 6 onu r vi 'mbtio of the - the deposition any designated material that is
witness and upon n oticeo tQthei prifes mnayqdirect that the not privileged, including any book, paper,
witness` depo sition e, A ,itin has be en document, record, recording, or data.
ubscribd the o urt dchmayirli'afigfe 1i the withness.' i ' si

(2) Detained Material Witness. A witness who is
detained under 18 U.S.C. § 3144 may request
to be deposed by filing a written motion and
giving notice to the parties. The court may
then order that the deposition be taken and may
discharge the witness, after the witness has
signed under oath the deposition transcript.

(b) Notice of Taking. The party at whose instance a (b) Notice.
deposition is to be taken shall give to every party reasonable
written notice of the time and place for taking the deposition. (1) In General. A party seeking to take a
'The notice shall state the name and address of each person to deposition must give every other party
be examined. On motion of a party upon whom the notice is reasonable written notice of the deposition's
served, the court for cause shown may extend or shorten the date and location. The notice must state the
time or change the place for taking the deposition. name and address of each deponent. If

requested by a party receiving the notice, the
court may, for good cause, change the
deposition's date or location.

(2) To the Custodial Officer. A party seeking to
take the deposition must also notify the officer
who has custody of the defendant of the
scheduled date and location.
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The officer having custody of a defendant shall be notified (c) Defendant's Presence.
of the time and place set for the examination and shall,
unless the defendant waives inwriting the right to be (1) Defendant in Custody. The officer who has
present, produce the defendant at the examination and keep custody of the defendant must produce the
the defendant in the presence of the witness during the defendant at the deposition and keep the
examination, unless, after being warned by the court that defendant in the witness's presence during the
disruptive conduct will cause the defendant's removal from examination, unless the defendant:
the place of the taking of the deposition, the defendant

J persists in conduct which is such as to justify exclusion from (A) waives in writing the right to be present;
that place. A defendant not in custody shall have the right to . or
be present at the examination upon request subject to such

Kterms as may be fixed by the court, but a failure, absent good (B) persists in disruptive conduct justifying
cause shown, to appear after notice and tender of expenses, in exclusion after being warned by the
accordance with subdivision (c) of this rule shall constitute a court that disruptive conduct will result
waiver of that right and of any objection to the taking and in the defendant's exclusion.
use of the deposition based upon that right.

(2) Defendant Not in Custody. A defendant who
is not in custody has the right upon request to

lbe present at the deposition, subject to any
It, . conditions imposed by the court. If the

government tenders the defendant's expenses
I' as provided in Rule 15(d) but the defendant

still fails to appear, the defendant - absent
good cause - waives both the right to appear
and any objection to the taking and use of the
deposition based on that right.

(c) Payment of Expenses. Whenever a deposition is taken (d) Expenses. If the deposition was requested by the
at the instance of the government, or whenever a deposition government, the court may - or if the defendant is
is taken at the instance of a defendant who is unable to bear unable to bear the deposition expenses, the court
the expenses of the taking of the deposition, the court may must - order the government to pay:
direct that the expense of travel and subsistence of the

i defendant and the defendant's attorney for attendance at the (1) any reasonable travel and subsistence expenses
K examination and the cost of the transcript of the deposition of the defendant and the defendant's attorney

shall be paid by the government. to attend the deposition; and

____________________________________________________ (2) the costs of the deposition transcript.
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(d) How Taken. Subject to such additional conditions as (e) Manner of Taking. Unless these rules or a court
the court shall provide, a deposition shall be taken and filed order provides otherwise, a deposition must be
in the manner provided in civil actions except as otherwise taken and filed in the same manner as a deposition
provided in these rules, provided that (1) in no event shall a in a civil 'action, except that:
deposition be taken of a party defendant without that
defendant's consent, and (2) the scope and manner of (1) A defendant may riot be deposed without that
examination and cross-examination ,shall be such ;s would defendant's consent.
be allowed in the trial itself. The government shall make
available to the defendant or the defendant's counsel for (2) The' scope and manher of the depositionri 111 il19
examination and use at the taking of the deposition any .. examinatio and cross-examrination must bell
statement of the witness being deposed which is in the I Ad 1the same as would be allowedduring trial.`i
possession of the government and to which the defendant
would be entitled at theitrial. . (3) The government must provide to the defendant

or the defendant's attorney, for use at the
-deposition, any statement of the deponent in,
the govermrent's possession to which the 
defendant would be entitled at trial.

(e) Use. At the trial or upon any hearing, a part or all of a (f) Use as Evidence. A party may use all or part of a
deposition, so far as otherwise admissible under the rules of deposition as provided by the Federal Rules of
evidence, may be used as substantive evidence if the witness Evidence.
is unavailable, as unavailability is defined in Rule 804(a) of
the Federal Rules of Evidence, or the witness gives
testimony at the trial or hearing inconsistent with that
witness' deposition. Any deposition may also be used by any
party for the purpose of contradicting or impeaching the I
testimony of the deponent as a witness. If only a part of a-
deposition is offered in evidence by a party, an adverse party
may require the offering of all of it which is relevant to the
part offered and any party may offer other parts.

|(t) Objections to Deposition Testimony. Objections to (g) Objections. A party, objecting to deposition
deposition testimony or evidence or parts thereof and the testimony or evidence must state the grounds for thq.
grounds for the objection shall be stated at the time of the objection during the deposition.
taking of the deposition., -__._!,

(g) Deposition by Agreement Not Precluded. Nothing in (h) Depositions by Agreement Permitted. The parties
this rule shall preclude the taking of a deposition, orally or may by agreement take and use a deposition with
upon written questions, or the use of a deposition, by the court's consent.
agreement of the parties with the consent of the court.

COMMITTEE NOTE

The language of Rule 15 has been amended as part of the general restyling of the Criminal Rules to make them
more easily understood and to make style and terminology consistent throughout the rules. These changes are
intended to be stylistic only, except as noted below.
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In Rule 15(a), the list of materials to be produced has been amended to include the expansive term "data" to
reflect the fact that in an increasingly technological culture, the information may exist in a format not already
covered by the more conventional list, such as a book or document.

The last portion of current Rule 15(b), dealing with the defendant's presence at a deposition, has been moved
to amended Rule 15(c).

Revised Rule 15(d) addresses the payment of expenses incurred by the defendant and the defendant's attorney.
Under the current rule, if the government requests the deposition, or if the defendant requests the deposition and
is unable to pay for it, the court may direct the government to pay for travel and subsistence expenses for both the
defendant and the defendant's attorney. In either case, the current rule requires the government to pay for the
transcript. Under, the amended rule, if the government requested the deposition, the court must require the
government to pay reasonable subsistence and travel expenses and the cost of the deposition transcript. If the
defendant is unable to pay the deposition expenses, the court must order the government to pay reasonable

I subsistence and travel expenses and the deposition transcript costs -regardless of who requested the deposition.
Although the current rule places no apparent limits on the amount of funds that should be reimbursed, the
Committee believed that insertion of the word "reasonable" was consistent with current practice.

Rule 15(f) is intended to more clearly reflect that the admissibility of any deposition taken under the rule is
governed not by the rule itself; but instead by the Federal Rules of Evidence.
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Rule 16. Discovery and Inspection Rule 16. Discovery and Inspection

(a) Governmental Disclosure of Evidence. (a) Government's Disclosure.
(1) Information Subject to Disclosure.

(A) Statement of Defenidant.' Upon request of a (1) Information Subject to Disclosure.
defendant'the' governmKent must disclose to the
defendant and make available for inspection; copying,' (A) Defendant's Oral Statement. Upon a:
or photographing: any relevarit-written or recorded defendant's request, the government
statements mnade by tha defendant, or copies thareof, must disclose`to the 'defendant the
within' the possession custody, or' 'ontrdl of the substance of any relevant oral statement
government, the existence of which is known, or bythe he defendant, before or after'
exercise of due diligence may become lnown,- to the i arrest, in responseto intefrrgation by a
attorney for the governfiment, that portion of any written person the defendant knew was a
record containing the substance, of any relevant oral ' Vernnment agent if the' government
statement made by the defendant whether before or intends to use the statement at trial,
after arrest in response to interrogation by anylperson ' .
then known to the defendant to be a government agent; (B) Defendant's Written or Recorded
and recorded testimony of the defendant before a grand Statement. Upon a defendant's request,
jury which relates to the offense charged. The the government must disclose to the
government must also disclose to the defendant the defendant, and make available for
substance of any other relevant oral statement made by inspection, copying, or photographing,
the defendant whether before or after arrest in response 2 all of the following:
to interrogation by any person then known by the
defendant to be a government agent if the government (i) any relevant written or recorded
intends to use that statement at trial. Upon request of a statement by the defendant if:-
defendant which is an organization such as a
corporation, partnership, association, or labor union, (a) the statement is within the
the government must disclose to the defendant any of government's possession,
the foregoing statements made by a person who the custody, or control; and
government contends (1) was, at the time of making
the statement, so situated as a director, officer, (b) the attorney for the
employee or agent as to have been able legally to bind government knows -or

the defendant in respect to the subject of the statement, through due diligence could
or (2) was, at the time of the offense, personally know - that the statement
involved in the alleged conduct constituting the offense exists;
and so situated as a director, officer, employee, or
agent as to have been able legally to bind the defendant (ii) the portion of any written record
in respect to that alleged conduct in which the person containing the substance of any
was involved. relevant oral statement made before

or after arrest if the defendant made
the statement in response to
interrogation by a person the
defendant knew was a government
agent; and

(iii) the defendant's recorded testimony
before a grand jury relating to the
charged offense.
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(C) Organizational Defendant. Upon a
defendant's request, if the defendant is
an organization, the government must
disclose to the defendant any statement
described in Rule 16(a)(1)(A) and (B) if
the government contends that the person
making the statement:

(i) was legally able to bind the
defendant regarding the subject of
the statement because of that
person's position as the defendant's
director, officer, employee, or
agent; or

(ii) was personally involved in the
alleged conduct constituting the
offense and was legally able to bind
the defendant regarding that
conduct because of that person's
position as the defendant's director,
officer, employee, or agent.

(B) Defendant's Prior Record. Upon request of the (D) Defendant's Prior Record. Upon a
defendant, the government shall furnish to the defendant's request, the government
defendant such copy of the defendant's prior criminal must furnish the defendant with a copy
record, if any, as is within the possession, custody, or of the defendant's prior criminal record
control of the government, the existence of which is that is within the government's
known, or by the exercise of due diligence may possession, custody, or control if the ii
become known, to the attorney for the government. ' attorney for the government knows - or

through, due diligence could know-
that the record exists.

(C) Documents and Tangible Objects. Upon request (E) Documents and Objects. Upon a
of the defendant the government shall permit the defendant s request, the government
defendant to inspect and copy or photograph books, must permit the defendant to inspect and
papers, documents, photographs, tangible objects, to copy or photograph books, papers,
buildings or places, or copies or portions thereof, documents, data, photographs, tangible
which are within the possession, custody or control of objects, buildings or places, or copies or
the government, and which are material to the portions of any of these items, if the item
preparation of the defendant's defense or are intended is within the government's possession,
for use by the government as evidence in chief at the custody, or control and:
trial, or were obtained from or belong to the defendant.

(i) the item is material to preparing the
defense;

(ii) the government intends "to use the
item in its case-in-chief at trial; or

(iii) the item was obtained from or
belongs to the defendant.
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(D) Reports of Examinations and Tests. Upon (F) Reports of Examinations and Tests.
request ofa defendant the government shall permit the Upon a defendant's request, the
defendant to inspect and copy or photograph any government must permit a defendant to
results or reports of physical or mental examinations, inspect and to copy or photograph the
and of scientific tests or experiments, or copies thereof, results or reports of any physical or
which are within tihe possession, custody, or control of mental examination and of any scientific
the government, the existence 'of which is known, or by test or experiment if:
the exercise of due diligence may become known, to
the attorney for the government, and which are (i) the item is within the government's
material to the preparatiOn pf the defense or are possession, custody, or control;
intended 1for use by the government as evidence in
chief at the trail. -ll l, I (ii) the attorney for the government

knows-or through due diligence
could know - that the item exists;
and

(iii) the item is material to preparing ther
defense or the government intends
to use the item in its case-in-chief
at trial.

(E) Expert Witnesses. ̂ At the defendant's request, (G) Expert Testimony. Upon a defendant's
the government shall disclose to the defendant a request, the government must give the
written summary of testimony that the government defendant a written summary of any
intends to use under Rules 702; 703, or 705 of the testimony the government intends to use
Federal Rules of Evidence during its case in chief at in its case-in-chief at trial under Federal
trial. If the government requests discovery under Rules of Evidence 702, 703, or 705. The,

-> subdivision (b)(l)(C)(ii) of this rule and the defendant summary must describe the witness's
complies, the governmentishall, at the defendant's opinions, the bases and reasons for those1
request, disclose to the defendant a written summary of opinions, and the witness's
testimony the government intends to use under Rules qualifications.
702, 703, or 705 as evidence at trial on the issue of the
defendant's mental condition. The sumnmary provided
under this subdivision shall 'describe the'witnesses'
opinions, the bases and the reasons for those opinions,
and the witnesses qualifications.

(2) Information Not Subject to Disclosure. Except as (2) Information Not Subject to Disclosure.
provided in paragraphs (A),,(B), (D), and (E) of subdivision Except as Rule 16(a)(1) provides otherwise,
(a)(1), this rule does not authorizeithe discovery or this rule does not authorize the discovery or
inspection of reports, memoranda, ,,or other internal inspection of reports, memoranda, or other
government documents made by the attorney for the internal government documents made by an
government or any other govermnent agent investigating or attorney for the government or other
prosecuting the case. Nor does the'rule authorize the government agent in connection with
discovery or inspection of statements made by government investigating or prosecuting the case. Nor does
witnesses or prospective governrment witnesses except as this rule authorize the discovery or inspection
provided in 18 U.S.C. § 3500. of statements made by prospective government

witnesses except as provided in 18 U.S.C.
,_______________________________________ § 3500.
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(3) Grand Jury Transcripts. Except as provided in Rules (3) Grand Jury Transcripts. This rule does not
6, 12(i) and 26.2, and subdivision (a)(l)(A) of this rule, these apply to the discovery or inspection of a grand

v | rules do not relate to discovery or inspection of recorded jury's recorded proceedings, except as
proceedings of a grand jury. provided in Rules 6, 12(h), 16(a)(1), and 26.2.

[(4) Failure to Call Witness.] (Deleted Dec. 12, 1975)

(b) The Defendant's Disclosure of Evidence. (b) Defendant's Disclosure.
(1) Information Subject to Disclosure.

(A) Documents and Tangible Objects. If the defendant (1) Information Subject to Disclosure.
requests disclosure under subdivision (a)( 1)(C) or (D) of this
rule, upon compliance with such request by the government, (A) Documents and Objects. If a defendant
the defendant, on request of the government, shall permit the requests disclosure under Rule
government to inspect and copy or photograph books, 1 6(a)(1)(E), andthe government
papers, documents, photographs, tangible objects, or copies complies, then the defendant must permit
or portions thereof, which are within the possession, the government, upon request, to inspect
custody, or control of the defendant and which the defendant and to copy or photograph books, papers,
intends to introduce as evidence in chief at the trial. documents, data, photographs, tangible

objects, buildings or places, or copies or
portions of any of these items if:

(i) the item is within the defendant's
possession, custody, or control; and

(ii) the defendant intends to use the
'item in the defendant's case-in-
chief at trial.

(B) Reports of Examinations and Tests. If the defendant (B) Reports of Examinations and Tests. If a
requests disclosure under subdivision (a)(1)(C) or (D) of this defendant requests disclosure under Rule
rule, upon compliance with such request by the government, 1 6(a)(1 )(F) and the government
the defendant, on request of the government, shall permit the complies, the defendant must permit the
government to inspect and copy or photograph any results or government, upon request, to ixispect and
reports of physical or mental examinations and of scientific to copy or photograph the results or
tests or experiments made in connection with the particular reports of any physical or, mental
case, or copies thereof, within the possession or control of examination and of any scientific test or
the defendant, which the defendant intends to introduce as experiment if:
evidence in chief at the trial or which were preparedby a
witness whom the defendant intends to call at the trial when (i) the item is within the defendant's
the results or reports relate to that witness' testimony. possession, custody, or control; and

(ii) the defendant intends to use the
item in the defendant's case-in-
chief at trial, or intends to call the
witness who prepared the report
and the report relates to the
witness's testimony.
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(C) Expert Witnesses. Under the following circumstances, (C) Expert Testimony. If a defendant
the defendant shall, at the government's request, disclose to requests disclosure'under Rule
the government a written suninmary of testimony that the 1 6(a)(l )(G) and the government
defendant intends to use under Rules 702, 703, or 705 of the complies, the defendant rust give the,-
Federal Rules of Evidence as evidence at trial: '(i) if the government, upon request, a written
defendant requests disclosure unrder subdivision (a)(l ),(E) of s an tes tiony the defendant;n
this ruld se as ,evidence ,t trial under
defendant has given notice under Rule 12.2(b) of an intent to Federal Rules of Evidence 702,703, 'or
present expert testimony on the defendant's mental 705., The sjimaryrnust describp'ethe,
condition. This summary shall describe thewitnesses' witess's aseandreasons
opinions, the bases and reasons for those opinions, and the, for these,,opnionsad the witness's
witnesses' qualifications. ,ua'ifications.
(2) Information''Not Subject'To Disclosure. Except as to (2) InformdationiNotiSuject to D'isci osurei
scientific or medical reports tis subdivision does not Except for' `-entifc&or "dical reporits ule
authorize the discovery or isp'ection of reports, memoranda, 16(b)(1) do~s hot euthorze direiy or

or other hternalL defense' documents made by the defendant, inspection off" L

or the defendant' sattorneys oragentsin connection withtle te1
investigation or defense of tlhcas6, or of statements made (A) reports, memoranda, or other documents |
by the defendante or b govnient or defense witnesses, or by the defendant, or the
by prospective government or defense witnesses, to the defendant's attorney or agent, during the
defendant, the defendant's age'nts r attorneys. case's investigation or defense; or

(B) a statement made to the defendant, or the"
defendant's attorney or agent, by:

(i) the defendant;

(ii) a government or defense witness;
or

(iii) a prospective government or
defense witness.

[(3) Failure to Call Witness.] (Deleted Dec. 12, 1975)

(c) Continuing Duty to Disclose. If, prior to or during trial, (c) Continuing Duty to Disclose. A party who
a party discovers additional evidence or material previously discovers additional evidence or material before or
requested or ordered, which is subject to discovery or during trial must promptly disclose its existence to
inspection under this rule, such party shall promptly notify theother party or the court if:'
the other party or that other party's attorney or the court ofd
the existence of the additional evidence or material. (1) the evidence or material is subject to discovery

or inspection under this rule; and

(2) the other party previously requested, or the
court ordered, its production.
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(d) Regulation of Discovery. (d) Regulating Discovery.
(1) Protective and Modifying Orders. Upon a
sufficient showing the court may at any time order that (1) Protective and Modifying Orders. At any time
the discovery or inspection be denied, restricted, or the court may, for good cause, deny, restrict, or
deferred, or make such other order as is appropriate. defer discovery or inspection, or grant other
Upon motion by a party, the court may permit the party appropriate relief The court 'may permit a
to make such showing, in whole or in part, in the form party to show good cause by a written
of a written statement to be inspected by the judge statement that the court will inspect ex parte.
alone. If the court enters an order granting relief If relief is granted, the court must preserve the
following such an ex parte showing, the entire text of entire text of the party's statement under seal.
the party's statement shall be sealed and preserved in
the records of the court to be made available to the
appellate court in the event of an appeal.

(2) Failure To Comply With a Request. If at any (2) Failure to Comply. If a party fails to comply
time during the course of proceedings it is brought to with this rule, the court may:
the attention of the court that a party has failed to
comply with this rule, the court may order such party (A) order that party to permit the discovery
to permit the discovery or inspection, grant a or inspection; specify its time, place, and
continuance, or prohibit the party from introducing manner; and prescribe other just terms
evidence not disclosed, or it may enter such other order and conditions;
as it deems just under the circumstances. The court
may specify the time, place and manner of making the (B) grant a continuance;
discovery and inspection and may prescribe such terms
and conditions as are just. (C) prohibit that party from introducing the

undisclosed evidence; or

(D) enter any other order that is just under
the circumstances.

(e) Alibi Witnesses. Discovery of alibi witnesses is
governed by Rule 12.1.

COMMITTEE NOTE

The language of Rule 16 has been amended as part of the general restyling of the Criminal Rules to make them
more easily understood and to make style and terminology consistent throughout the rules. These changes are
intended to be stylistic only, except as noted below.

Current Rule 16(a)(1)(A) is now located in Rule 16(a)(1)(A), (B), and (C). Current Rule 16(a)(1)(B), (C),
(D), and (E) have been relettered.

Amended Rule 16(b)(1)(B) includes a change that may be substantive in nature. Rule 16(a)(1)(E) and
1 6(a)( 1 )(F) require production of specified information if the government intends to "use" the information "in its
case-in-chief at trial." The Committee believed that the language in revised Rule 1 6(b)(1 )(B), which deals with a
defendant's disclosure of information to the government, should track the similar language in revised Rule 16(a)(1).
In Rule 16(b)(1)(B)(ii), the Committee changed the current provision which reads: "the defendant intends to
introduce as evidence" to the "defendant intends to use the item.. ." The Committee recognized that this might
constitute a substantive change in the rule but believed that it was a necessary conforming change with the
provisions in Rule 1 6(a)(1)(E) and (F), noted supra, regarding use of evidence by the government.
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In amended Rule 1 6(d)(1), the last phrase in the current subdivision - which refers to a possible appeal of
the court's discovery order -'has been deleted. In the Committee's view, no substantive change results from that
deletion. The language is unnecessary because the court, regardless of whether there is an appeal, will have
maintained the record.

Finally, current Rule 16(e), which addresses the topic of notice of alibi witnesses, has been deleted as being
unnecessarily duplicative of Rule 12.1.

in of Rul 12 L
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Rule 17. Subpoena Rule 17. Subpoena

(a) For Attendance of Witnesses; Form; Issuance. A (a) Content. A subpoena must state the court's name
subpoena shall be issued by the clerk under the seal of the and the title of the proceeding, include the seal of
court. It shall state the name of the court and the title, if any, the court, and command the witness to attend and
of the proceeding, and shall command each person to whom testify at the time and place the subpoena specifies.l
it is directed to attend and give testimony at the time and The clerk must issue a blank subpoena -signed

place specified therein. The clerk shall issue a subpoena, and sealed - to the party requesting it, and that
signed and sealed but otherwise in blank to a party party must fill in the blanks before the subpoena is
requesting it, who shall fill in the blanks before it is served. served.
A subpoena shall be issued by a United States magistrate

4 judge in a proceeding before that magistrate judge, but it
need not be under the seal of the court.

(b) Defendants Unable to Pay. The court shall order at any (b) Defendant Unable to Pay. Upon a defendant's ex
time that a subpoena be issued for service on a named parte application, the courtimust order that a
witness upon an ex parte application. of a defendant upon a subpoena be issued for a named witness if the

, satisfactory showing that the defendantiis financially unable defendant shows an inability to pay the witness's
to pay the fees of the witness'and that the presence of the fees and the necessity of the witness's presence for
witness is necessary to an adequate defense. If the court an adequate defense. If the court orders a subpoena J

i orders the subpoena to be issued, the costs incurred by the to be issued, the process; costs and witness fees will
process and the fees of the witness so subpoenaed shall be be paid in the same manner as those paid for

,l paid in the same manner in which similar costs and fees are witnesses the government subpoenasD
paid in case of a Witness subpoenaed in behalf of the
government.

(c) For Production of Documentary Evidence and of (c) Producing Documents and Objects.
Objects. A subpoena may also command the person to
whom it is directed to produce the books, papers, documents (1) In General. A subpoena may order the
or other objects designated therein. The court on motion witness to produce any books, papers,
made promptly may quash orrnodilfyfthe !subpoena if documents, data, or other objects the subpoena
compliance would be unreasonableor oppressiv. The court designates. The court may direct the witness
may direct that books', papers, documents or objects to produce the designated items in court before i
designated in the subpoena be produced before the court at a trial or before they are to be offered in
time prior to the trial orprior to the timelwhen they are to be evidence. WVheni the items arrive, the court
offered in evidence and may upon their production permit may permit the parties and their attorneys to
the books, papers, documents or objects or portions thereof inspect all or part of them.
to be inspected by the parties and their attorneys.

(2) Quashing or Modifting the Subpoena. On
motion made prom ptly, the court may quash or
modify the subpoena if compliance would be
unreasonable or oppressive.
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(d) Service. A subpoena may be served by the marshal, by a (d) Service. A marshal, a deputy marshal, or any -

deputy marshal or by any other person who is not a party and nonparty who is at least 18 years old may serve a,
who is not less than 18 years of age. "Service of a subpoena subpoena. 'The server must deliver a copy of the
shall be made by delivering a copy thereof to the' person subpoena0to the witness and must tender to the
named and by tendering to that person the fee for 1 day's witness one day's witness-attendance fee and the
attendance a and the mileagnd legal mileage allowance. The server need not
mileagefneed not be 'tendered to the witness upon service of tender the attendance fee or mileage allowance
a subpoena issued in behalf of the United States oor an officer 'when the`United-States, a federal officer, or a !
or agency thereof. -4 i, ' ' federal agency has requestedthesubpoena.

(e) Place of Service. (e) Place of Service.
(1) In United States. A subpoena requiring the

attendance of a witness at a hearing or trial may be (1) In the United States. A subpoena tequiri ng 'a
served at 'any pla'ce within the United States. witness to attend "a he'arijng or trial may be

served at any place within the United States.
(2) Abroad. AXsubpoena directed to a witness in a
foreign count shall issue under the circumstances and (2) In a Foreign Country. If the witness is 'i a
in the manner and be served as provided' in Title 28, foreign country, 28 U.S.C. 1783 govern the
U.S.C., § 17839. subpoena's service.

(f) For Taking Depositions; Place of Examination. (I) Issuing a Deposition Subpoena. a
(1) Issuance. An order to take a deposition authorizes

the issuance by the clerk of the court for the district in (1) Issuance. A court order to take a deposition
which the deposition is to be taken of subpoenas for 1 authorizes the clerk in the district where the
the persons named or'described therein. deposition is to be taken to issue a subpoena

for any witness, named or described in the
(2) Place. The witness whose deposition is to be taken order.

may be required by subpoena to attend at any place
designated by the triall'court, taking into account the t (2) Place. After considering the' convenience of :

convenience of 'the 'witness and the parties. the witness and the parties, the court may
order -and the subpoena may require the'
,witnesls to appear anywhere the court
designates.'

(g) Contempt. Failure by any person without adequate (g) Contempt. The court (other than a magistrate
l excuse to obey a subpoena'served upon that person may be judge) may hold in contempt a witness who, 'withou

deemed a contempt of the court from which the subpoena 1 adequate excuse, disobeys'a subpoena issued by a'
issued or of the court for the district in which it issued if it federal court in that district. A magistrate judge
was issued by a United States magistrate judge. may hold in contempt a witness who, without

adequate excuse, disobeys a subpoena issued by thal
,___ __ __ __ _ __ __ __ __ __ _ __ __ __ __ _ kmagistrate judge as provided in 28 U.S.C. § 636(e).

(h) Information Not Subject to Subpoena. Statements (h) Information Not Subject to a Subpoena. No
made by witnesses oT prospective witnesses may not be party may subpoena a statement of a witness or of a
subpoenaed from the government or the defendant under this prospective witness under this rule. Rule 26.2
rule, but shall be subject to production only in accordance governs the production of the statement.
with the provisions of Rule 26.2.
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COMMITTEE NOTE

The language of Rule 17 has been amended as part of the general restyling of the Criminal Rules to make them
more easily understood and to make style and terminology consistent throughout the rules. These changes are
intended to be stylistic only, except as noted below.

A potential substantive change has been made in Rule 17(c)(1); the word "data" has been added to the list of
matters that may be subpoenaed. The Committee believed that inserting that term will reflect the fact that in an
increasingly technological culture, the information may exist in a format not already covered by the more
conventional list, such as a book or document.

Rule 17(g) hasbeenamended torecognize the contempt powers of a court (otherthan amagistratejudge) and
a magistrate judge.
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Rule 17.1. Pretrial Conference Rule 17.1. Pretrial Conference

At any time after the filing of the indictment or information On its own, or on a party's motion, the court may
the court upon motion of any party or upon its own motion hold one or more pretrial conferences to promote a fair
may order one or more conferences to consider such matters and expeditious'trial. When a conference ends, the court
as will promote a fair and expeditious trial. At the - must prepare and file' n ernemoranduim of any matters
conclusion of a conference the courtshall prepar6 and file a agreed to during the cdnference.T, The"goVinnrient may
memorandum of the matters agreed upon. No admissions not use any statement made during the conference by the
made by the defendant or the defendant's attorney at the defendant or the defendant's attorney unless it is in
conference shall be used against the defendant unless the writing and is signed by the defendant and the ,
admissions are reduced to writing and signed by the defendant's attorney.
defendant and the defendant's attorney. This rule shall not be
invoked in the case of a defendant who is not represented by
counsel.

COMMITTEE NOTE

The language of Rule 17.1 has been amended as part of the general restyling of the Criminal Rules to make
them more easily understood and to make style and terminology consistent throughout the rules. These changes
are intended to be stylistic only, except as noted below.

Current Rule 17.1 prohibits the court from holding a pretrial conference where the defendant is not
represented by counsel. It is unclear whether this would bar such a conference when the defendant invokes the
constitutional right to self-representation. See Faretta v. California, 422 U.S. 806 (1975). The amended version
makes clear that a pretrial conference may be held in these circumstances. Moreover, the Committee believed that
pretrial conferences might be particularly useful in those cases where the defendant is proceeding pro se.
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V. VENUE TITLE V. VENUE

Rule 18. Place of Prosecution and Trial Rule 18. Place of Prosecution and Trial

Except as otherwise permitted by statute or by these rules, Unless a statute or these rules permit otherwise, the
the prosecution shall be had in a district in which the offense government must prosecute an offense in a district where
was committed. The court shall fix the place of trial within the offense was committed. The court must set the place
the district with due regard to the convenience of the of trial within the district with due regard for the
defendant and the witnesses and the prompt administration convenience of the defendant and the witnesses, and the
of justice. prompt administration of justice.

COMMITTEE NOTE

The language of Rule 18 has been amended as part of the general restyling of the Criminal Rules to make them
more easily understood and to make style and terminology consistent throughout the rules. These changes are
intended to be stylistic only.

Rule 19. Rescinded. Rule 19. [Reserved.]
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Rule 20. Transfer From the District' for Plea and Rule 20. Transfer for Plea and Sentence
Sentence-

(a) Indictment or Information Pending. A defendant (a) Consent to Transfer. A prosecution may be
arrested, held, or present in a district other than that in which transferred from the district where the indictment or
an indictment or information is pending, against that infornation is pending, or fromn which a warrant on,
defendant may state iii writingia wish to plead guilty or nolo a conplAinthas been issued, to the district where
contendere, to waive trial in the district in which the the'defendant is arrested, held, or present if:
indictment or informationh is pending; andito consent to
disposition of the case in the districtIin which that'defendant (1) the defendant states in writing a wish to plead
was "aWrted, hel 'or p reen'suJecto to t 1pproval of the -guilty or nolo contendere and to waive trial in
United States attorney for each district. Upon receipt of the the district where the indictment,, information,
defendant's statement and 'of the written approval of the or complaint is pending, consents in writing to
United States attorneys, the clerk of the court in which the the court's disposing of the case in the
indictment or, informnatio pis pending shall ltransmit the - transferee district, arnd files the istatement in
papers in the proceeding orIcertified copies thireof to the , the transferee district; and
clerk of the court for the district in which the defendant is , ,
arrested, held, or present, and the prosecution shall continue (2) the United States attorneys in both districts
in that district. approve the transfer in writing.

(b) Clerk's Duties. After receiving the'defendant's
statement and the required approvals, the clerk
where the indictment, information, or complaint is
pending must send the file, or a certified copy, to
the clerk in the transferee district.

(b) Indictment or Information Not Pending. A defendant
arrested, held, or present, in a district other than the district
in which a complaint is pending against that defendant may
state in writing a wish to plead guilty or nolo contendere, to
waive venue and trial in the district in which the warrant was
issued, and to consent to disposition of the case in the
district in which that defendant was arrested, held, or
present, subject to the approval of the United States attorney
for each district. Upon filing the written waiver of venue in
the district in which the defendant is present, the prosecution
may proceed as if venue were in such district.

(c) Effect of Not Guilty Plea. If after the proceeding has (c) Effect of a Not Guilty Plea. If the defendant
been transferred pursuant to subdivision (a) or (b) of this pleads not guilty after the case has been transferred
rule the defendant pleads not guilty, the clerk shall return the under Rule 20(a), the clerk must return the papers to
papers to the court in which the prosecution was the court where the prosecution began, and that
commenced, and the proceeding shall be restored to the court must restore the proceeding to its docket. The
docket of that court. The defendant's statement that the defendant's statement that the defendant wished to
defendant wishes to plead guilty or nolo contendere shall not plead guilty or nolo contendere is not, in any civil
be used against that defendant. or criminal proceeding, admissible against the

defendant.
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(d) Juveniles. A juvenile (as defined in 18 U.S.C. § 5031) (d) Juveniles.
who is arrested, held, or present in a district other than that
in which the juvenile is alleged to have committed an act in (1) Consent to Transfer. A juvenile, as defined in
violation of a law of the United States not punishable by 18 U.S.C. § 5031, may be proceeded against as
death or life imprisonment may, after having been advised by a juvenile delinquent in the district where the
counsel and with the approval of the court and the United juvenile is arrested, held, or present if:
States attorney for each district, consent to be proceeded
against as a juvenile delinquent in the district in which the (A) the alleged offense that occurred in the
juvenile is arrested, held, or present. The consent shall be other district is not punishable by death
given in writing before the court but only after the court has or life imprisonment;
apprised the juvenile of the juvenile's rights, including the
right to be returned to the district in which the juvenile is (B) an attorney has advised the juvenile;
alleged to have committed the act, and of the consequences
of such consent. (C) the court has informed the juvenile of the

juvenile's rights - including the right
to be returned to the district where the
offense allegedly occurred - and the
consequences of waiving those rights;

(D) the juvenile, after receiving the court's
information about rights, consents in
writing to be proceeded against in the
transferee district, and files the consent
in the transferee district;

(E) the United States attorneys for both
districts approve the transfer in writing;
and

(F) the transferee court approves the
transfer.

(2) Clerk's Duties. After receiving the juvenile's
written consent and the required approvals, the
clerk where the indictment, information, or
complaint is pending or where the alleged
offense occurred must send the file, or a
certified copy, to the clerk in the transferee
district.

C,
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COMMITTEE NOTE

The language of Rule 20 has been amended as part of the general restyling of the Criminal Rules to make them
more easily understood and to make style and terminology consistent throughout the rules. These changes are
intended to'be styiistic" only, except as noted below.

New' Rule 20(d)(2) applies to juvenile cases and has been added to parallel a similar provision in new
Rule 20(b). The new provision provides that after the cout has determined that the provisions in Rule '2(A)(l
have been completed and the transfer is approved, the file (or certified copy) must beitransmitted fro the originAl
court to the transferee court.
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Rule 21. Transfer From the District for Trial Rule 21. Transfer for Trial

(a) For Prejudice in the District. The court upon motion of (a) For Prejudice. Upon the defendant's motion, the
the defendant shall transfer the proceeding as to that court must transfer the proceeding against that
defendant to another district whether or not such district is defendant to another district if the court is satisfied
specified in the defendant's motion if the court is satisfied that so great a prejudice against the defendant exists
that there exists in the district where the prosecution is in the transferring district that the defendant cannot
pending so great a prejudice against the defendant that the obtain a fair and impartial trial there.
defendant cannot obtain a fair and impartial trial at any place
fixed by law for holding court in that district.

(b) Transfer in Other Cases. For the convenience of (b) For Convenience. Upon the defendant's motion,
parties and witnesses, and in the interest ofjiigtice, the court the court may transfer the proceeding, or one or
upon motion of the defendant may transfer the proceeding as more counts, against that defendant to another
to that defendant or any one or more of the counts thereof to district for the convenience of the parties and
another district. witnesses and in the interest of justice.

(c) Proceedings on Transfer. When a transfer is ordered (c) Proceedings on Transfer. When the court orders a
the clerk shall transmit to the clerk of the court to which the transfer, the clerk must send to the transferee
proceeding is transferred all papers in the proceeding or district the file, or a certified copy, and any bail
duplicates thereof and any bail taken, and the prosecution taken. The prosecution will then continue in the
shall continue in that district. transferee district.

(d) Time to File a Motion to Transfer. A motion to
transfer may be made at or before arraignment or at

l ______________________________________________ any other time the court or these rules prescribe.

COMMITTEE NOTE

The language of Rule 21 has been amended as part ofthe general restyling ofthe Criminal Rules to make them
more easily understood and to make style and terminology consistent throughout the rules. These changes are
intended to be stylistic only.

Amended Rule 21(d) consists of what was formerly Rule 22. The Committee believed that the substance of
Rule 22, which addressed the issue of the timing of motions to transfer, was more appropriate for inclusion in
Rule 21.
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Rule 22. Time of Motion to Transfer Rule 22. [Transferred.,

A motion to transfer under these rules may be made at or
before arraignment or at such other time as the court or these
rules may prescribe. , ,, ,

COMMITTEE NOTE

Rule 22 has been abrogated. The substance of the rule is now located in Rule 21 (d) ). i
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VI. TRIAL TITLE VI. TRIAL

Rule 23. Trial by Jury or by the Court Rule 23. Jury or Nonjury Trial

(a) Trial by Jury. Cases required to be tried by jury shall (a) Jury Trial. If the defendant is entitled to a jury
be so tried unless the defendant waives a jury trial in writing trial, the trial must be by jury unless:
with the approval of the court and the consent of the
government. -(1) the defendant waives a jury trial in writing;

(2) the government consents; and

(3) the court approves.

(b) Jury of Less Than Twelve. Juries shall be of 12 but at (b) Jury Size.
any time before verdict the parties may stipulate in writing
with the approval of the court that the jury shall consist of (1) In General. A jury consists of 12 persons
any number less than 12 or that a valid verdict may be unless this rule provides otherwise.
returned by a jury of less than 12 should the court find it
necessary to excuse one or more jurors for any just cause , (2) Stipulation for a Smaller Jury. At any time

J after trial commences. Even absent such stipulation, if-the before the verdict, the parties may, with the
court finds it necessary to excuse a juror for just cause after court's approval, stipulate in writing that:
the jury has retired to consider its verdict, in the discretion of
the court a valid verdict may be returned by the remaining 11 (A) the jury may consist of fewer than 12
jurors. persons; or

P | (B) a jury of fewer than 12 persons may
return a verdict if the court finds it
necessary to excuse a juror for good
cause after the trial begins.

(3) Court Order for a Jury of 11. After the jury
has retired to deliberate, the court may
permit a jury of 11 persons to return a
verdict, even without a stipulation by the
parties, if the court finds good cause to
excuse a juror.

(c) Trial Without a Jury. In a case tried without a jury the (c) Nonjury Trial. In a case tried without a jury, the
court shall make a general finding and shall in addition, on; court must find the defendant guilty or not guilty.
request made before the general finding, find the facts If a party requests before the finding of guilty or
specially. 'Such findings may be oral. If an opinion or not guilty, the court must state its specific
memorandum of decision is filed, it will be sufficient if the findings of fact in open court or in a written
findings of fact appear therein. decision or opinion.,

COMMITTEE NOTE

The language of Rule 23 has been amended as part of the general restyling of the Criminal Rules to make
them more easily understood and to make style and terminology consistent throughout the rules. These changes
are intended to be stylistic only.

In current Rule 23 (b), the term "just cause" has been replaced with the more familiar term "good cause," that
appears in other rules. No change in substance is intended.
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Rule 24. Trial Jurors Rule 24. Trial Jurors

(a) Examination. The court may permit the defendant or (a) Examination.
the defendant's attorney and the attorney for the government .
to conduct the examination of prospective jurors or may (1) In General. The court may examine
itself conduct the examination. In the latter event the court prospective jurors or may permit the attorneys,
shall permit the defendant or the defendant's attorney and for the parties to do so.
the attorney for the government to supplement the
examination by such further inquiry as it deems proper or (2) Court Examination. If the court examines the
shall itself submit to the prospective jurors such additional jurors, it must permit the attorneys for the
lquestions bty-the pdrtiesoor their'attorneys as it deems proper. parties to:

(A) ask further questions that the court
considers proper; or

(B) submit further questions'that the court
_____________________________________________ may ask if it considers them proper.

(b) Peremptory Challenges. If the offense charged is i (b) Peremptory Challenges. Each side is entitled to
punishable by death, each side is entitled to 20 peremptory the number of peremptory challehgesbto prospective
challenges. If the offense charged is punishable by jurors specified below. The court may allow
imprisonment for more than one year, the government is additional peremptory challenges to multiple
entitled to 6 peremptory challenges and the defendant or defendants, and may allow the defendants to
defendants jointly to 10 peremptory challenges. If the exercise those challenges separately or jointly.
offense charged is punishable by imprisonment for not more
thannone year or by fine or both, each side is entitled to 3 (1) Capital Case. Each side has 20 peremptory
peremptory challenges. If'there is more than one defendant, challenges when the government seeks the
the court may allow the defendants additional peremptory death penalty.
challenges and permit them to be exercised separately or
jointly. (2) Other Felony Case. The government has 6

peremptory challenges and the defendant or
defendants jointly have 10 peremptory
challenges when the defendant is charged with
a crime punishable by imprisonment of more
than one year.

(3) Misdemeanor Case. Each side has 3
peremptory challenges when the defendant is
charged with a crime punishable by fine,
imprisonment of one year'or less, or both.
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(c) Alternate Jurors. (c) Alternate Jurors.

(1) In General. The court may empanel no more than 6 (1) In General. The court may impanel up to 6
jurors, in addition to the regular jury, to sit as alternate alternate jurors to replace any jurors who are
jurors. An alternate juror, in the order called, shall replace a unable to perform or who are disqualified from
juror who becomes or is found to be unable or disqualified to performing their duties.
perform juror duties. Alternate jurors shall (i) be drawn in
the same manner, (ii) have the same qualifications, (iii) be (2) Procedure.-
subject to the same examination and challenges, and (iv) take
the same oath as regular jurors. An alternate juror has the (A) Alternate jurors must have the same
same functions, powers, facilities and privileges as a regular qualifications and be selected and sworn
juror. in the same manner as any other juror.

(B) Alternate jurors replace jurors in the
same sequence in which the alternates
were selected. An alternate juror who
replaces a juror has, the same authority as
the other jurors.

(2) Peremptory Challenges. In addition to challenges (3) Retaining Alternate Jurors. The court may
otherwise provided by law, each side is entitled to 1 retain alternate jurors after the jury retires to
additional peremptory challenge if 1 or 2 alternate jurors are deliberate. The court must ensure that a
empaneled, 2 additional peremptory challenges if 3 or 4 retained alternate does not discuss the case
alternate jurors are empaneled, and 3 additional peremptory with anyone until that alternate replaces a juror
challenges if 5 or 6 alternate jurors are empaneled. The or is discharged. If an alternate replaces a
additional peremptory challenges may be used to remove an juror after deliberations have begun, the court
alternate juror only, and the other peremptory challenges must instruct the jury to begin its deliberations
allowed by these rules may not be used to remove an anew.
alternate juror.

(4) Peremptory Challenges. Each side is entitled
(3) Retention ofAlternate Jurors. When the jury to the number of additional peremptory

retires to consider the verdict, the court in its discretion may challenges to prospective alternate jurors
retain the alternate jurors during deliberations. If the court specified below. These additional challenges
decides to retain the alternate jurors, it shall ensure that they may be used only to remove alternate jurors.
do not discuss the case with any other person unless and
until they replace a juror during deliberations. If an alternate (A) One or Two Alternates. One additional
replaces a regular juror after deliberations have begun, the peremptory challenge is permitted when
court shall instruct the jury to begin its deliberations anew. one or two alternates are impaneled.

(B) Three or Four Alternates. Two
additional peremptory challenges are
permitted when three or four alternates
are impaneled.

(C) Five or Six Alternates. Three additional
peremptory challenges are permitted
when five or six alternates are
impaneled.
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COMMITTEE NOTE

The language of Rule 24 has been amended as part ofthe general restyling of the Criminal Rules to make them
more easily understood and to make style and terminology consistent throughout the rules. These changes are
intended to be stylistic only, except as noted below.

In restyling Rule 24(a), the Cormmittee deleted the language that aithorized the defendant to conduct voiridire
of prospectivejurors. The Committee believedthat the current languagewaspotentially ambiguous and could lead
one incorrectly to conclude that' a defendant, represented by 'counsl coiild personally conduct voir dire or
additional voir dire. The Committee believed that the intent iof the current'provision was to permit a defendant to
paricipatespersonSally;'inhvoir' dire only if the defendant was acting pro se. Amended Rule 24(a 'refers onle to
attorneys for th'eparties, i.et.,;the defense counsel and dthe iattomey for the government, 'withhhe un'drstanding'that
if the defendant is not represented by counsel, 'the court may still, in its discretion, permit the defendant to
participate in voir dire. In summary, the Committee intends no change in practice.

Finally, the rule authorizes the court in multi-defendant cases to grant additional peremptory challenges to
the defendants'. If the court does so, the prosecution may request additional challenges in a multi-defendant case,

- not to exceed the total nuniber Available to the defendants jointly. The court, however, is not required to equalize
the number of challenges Where additional challenges are granted to the defendant.

t~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~

I~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~ 
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Rule 25. Judge, Disability Rule 25. Judge's Disability

(a) During- Trial. If by reason of death, sickness or other (a) During Trial. Any judge regularly sitting in or
disability the judge before whom a jury trial has commenced assigned to the court may complete a jury trial if:
is unable to proceed with the trial, any other judge regularly
sitting in or assigned to the court, upon certifying familiarity (1) the judge before whom the trial began cannot
with the record of the trial, may proceed with and finish the proceed because of death, sickness, or other
trial. disability; and

(2) the judge completing the trial certifies
familiarity with the trial record.

(b) After Verdict or Finding of Guilt. If by reason of (b) After aa Verdict or Finding of Guilty.
absence, death, sickness or other disability the judge before
whom the defendant has been tried is unable to perform the (1) In General. After a verdict or finding of
duties to be performed by the court after a verdict or finding guilty, any judge regularly sitting in or
of guilt, any other judge regularly sitting in or assigned to assigned to a court may complete the court's
the court may, perform those duties; but if that judge is duties if the judge who presided at trial cannot
satisfied that a judge who did not preside at the trial cannot perform those duties because of absence,
perform those duties or that it is appropriate for any other death, sickness, or other disability.
reason, that judge may grant a new trial.

(2) Granting a New Trial. The successor judge
may grant a new trial if satisfied that:

(A) a judge other than the one who presided
at the trial cannot perform the post-trial
duties; ,or

(B) a new trial is necessary for some other
reason.

COMMITTEE NOTE

The language of Rule 25 has been amended as part ofthe general restyling ofthe Criminal Rules to make them
more easily understood and to make style and terminology consistent throughout the rules. These changes are
intended to be stylistic only.

Rule 25(b)(2) addresses the possibility of a new trial when a judge determines that no other judge could
perform post-trial duties or when the judge determines that there is some other reason for doing so. The current
rule indicates that those reasons must be "appropriate. " The Committee, however, believed that a better term would
be "necessary," because that term includes notions of manifest necessity. No change in meaning or practice is
intended.
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Rule 26. Taking of Testimony Rule 26. Taking Testimony

In all trials the testimony of witnesses shall be taken orally In every trial the testimony of witnesses must be
in open court, unless otherwise provided by an Act of taken in open court, unless otherwise provided by a lag
Congress, or by these rules, the Federal Rules of Evidence, statute or by rules adopted under 28 U.S.C. §§ 2072-2077.
or other rules adopted by the Supreme Court.

COMMITTEE NOTE

The language of Rule 26 has been amended as part of the general restyling of the Criminal Rules to make them
more easily understood and to make style and terminology consistent throughout the rules. These changes are
intended to be stylistic only, except as noted below.

Rule 26(a) is amended, by deleting the word "orally," to accommodate witnesses who are not able to present
oral testimony in open court and may need, for example, aisign language interpreter. The change conforms the rule,
in that respect, to Federal Rule of Civil Procedure 43.

,~~~~~~~~~~~~~~

REPORTER'S NOTES

In publishing the "style" changes to the Federal Rules of Criminal Procedure, the Committee decided to
publish separately any rule that includes what it considered at least one major substantive change. The purpose for
this separate publication is to highlight for the bench and the bar any proposed amendments that the Committee
believes will result in significant changes in current practice. Rule 26 was one of those rules. This proposed
revision of Rule 26 includes only style changes. Another version of Rule 26, which includes an amendment that
would authorize a court to receive testimony from a remote location, is presented in the "substantive" package.
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Rule 26.1. Determination of Foreign Law Rule 26.1. Foreign Law Determination

A party who intends to raise an issue concerning the law of A party intending to raise an issue of foreign law
a foreign country shall give reasonable written-notice. The must provide the court and all parties with reasonable
court, in determining foreign law, may consider any relevant written notice. Issues of foreign law are questions of law,
material or source, including testimony, whether or not but in deciding such issues a court may consider any
submitted by a party or admissible under the Federal Rules relevant material or source - including testimony
of Evidence. The court's determination shall be treated as a without regard to the Federal Rules of Evidence.
ruling on a question of law.

COMMITTEE NOTE

The language of Rule 26.1 has been amended as part of the general restyling of the Criminal Rules to make
them more easily understood and to make style and terminology consistent throughout the rules. These changes
are intended to be stylistic only'
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Rule 26.2. Production of Witness Statements, Rule 26.2. Producing a Witness's Statement

(a) Motion for Production. After a witness other than the (a) Motion to Produce. After a witness other than the
defendant has testified on direct, examination, the court, ion defendant has testified on direct examination, the
motion of a party who did not call the witness, shall order courts on motion of a party who did not call the
the attorney for, the governmnent or he defendant and the witness must order:an attorney for the government
defendant's attorney, as the case may be, to produce, for the or the defendant, and the defendant's attorney to
examination and use of the Tmoving,'party;, any statement of , produce, for the examination and useof the moving
the witness that is in their possession and that relates to the party, any statement of the witness'0that iis invtheir
subject matter conceming'which thd titnsshas testified. possession and that relates to the subject matter of

the witness's testimony.

(b) Production of Entire Statement. If the entire contents (b) Producing the Entire Statement. If the entire
of the statement relate to the subject matter concerning statement relates to, the subject matter of the
which the witness has testified, the court shall order that the witnes's estimonyr the court must order that the
statement be delivered to the moving party. statement We deivred to the moving party.

(c) Production of Excised Statement. If the other party (c) Producing a Redacted Statement. If the party
claims that the statement contains privileged information or who called the witness claims that the statement
matter that does not relate to the subject matter concerning contains information that is privileged or does not
which the witness has testified, the court shall order that it relate to the subject matter of the witness's
be delivered to the court in camera. Upon inspection, the testimony, the court must inspect the statement in
court shall excise the portions of the statement that are camera. After excising any privileged or unrelated
privileged or that do not relate to the subject matter portions, the court must order delivery of the
concerning which the witness has testified, and shall order redacted statement to the moving party. If the
that the statement, with such material excised, be delivered defendant objects to an excision, the court must
to the moving party. Any portion of the statement that -is preserve the entire statement with the excised
withheld from the defendant over the defendant's objection portion indicated, under seal, as part of the record.
must be preserved by the attorney for the government, and, if
the defendant appeals a conviction, must be made available
to the appellate court for the purpose of determining the
correctness of the decision to excise the portion of the
statement.

(d) Recess for Examination of Statement. Upon delivery (d) Recess to Examine a Statement. The court may
of the statement to the moving party, the court, upon recess the proceedings to allow time for a party to
application of that party, may recess the proceedings so that examine the statement and prepare for its use.
counsel may examine the statement and prepare to use it in
the proceedings.

(e) Sanction for Failure to Produce Statement. If the (e) Sanction for Failure to Produce or Deliver a
other party elects not to comply with an order to deliver a Statement. If the party who called the witness
statement to the moving party, the court shall order that the disobeys an order to produce or deliver a statement,
testimony of the witness be stricken from the record and that the court must strike the witness's testimony from
the trial proceed, or, if it is the attorney for the government the record. If an attorney for the government
who elects not to comply, shall declare a mistrial if required disobeys the order, the court must declare a mistrial
by the interest ofjustice. if justice so requires.
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(f) Definition. As used in this rule, a "statement" of a (f) "Statement" Defined. As used in this rule, a
witness means: witness's "statement" means:

(1) a written statement made by the witness that is (1) a written statement that the witness makes and
signed or otherwise adopted or approved by the signs, or otherwise adopts or approves;
witness;

(2) a substantially verbatim, contemporaneously
(2) a substantially verbatim recital of an oral statement recorded recital of the witness's oral statement

made by the witness that is recorded that is contained in any recording or any
contemporaneously with the making of the oral transcription of a recording; or
statement and that is contained in a stenographic,
mechanical, electrical, or other recording or a (3) the witness's statement to a grand jury,
transcription thereof; or however taken or recorded, or a transcription

of such a statement.
(3) a statement, however taken or recorded, or a

transcription thereof, made by the witness to a grand
jury.

(g) Scope of Rule. This rule applies at a suppression (g) Scope. This rule applies at trial, at a suppression
hearing conducted under Rule 12, at trial under this rule, and hearing under Rule 12, and to the extent specified in
to the extent specified: the following rules:

(1) in Rule 32(c)(2) at sentencing; (1) Rule 5.1(h) (preliminary hearing);

(2) in Rule 32.1 (c) at a hearing to revoke or modify (2) Rule 32(i)(2) (sentencing),
probation or supervised release;

(3) Rule 32.1(e) (hearing to revoke or modify
(3) in Rule 46(i) at a detention hearing; probation or supervised release);

(4) in Rule 8 of the Rules Governing Proceedings (4) Rule 46(j) (detention hearing); and
under 28 U.S.C. § 2255; and

(5) Rule 8 of the Rules Governing Proceedings
(5) in Rule 5.1 at a preliminary examination. under 28 U.S.C. § 2255.

COMMITTEE NOTE

The language of Rule 26.2 has been amended as part of the general restyling of the Criminal Rules to make
them more easily understood and to make style and terminology consistent throughout the rules. These changes
are intended to be stylistic only, except as noted below.

Current Rule 26.2(c) states that ifthe court withholds a portion of a statement, over the defendant's objection,
"the attorney for the government" must preserve the statement. The Committee believed that the better rule would
be for the court to simply seal the entire statement as a part of the record, in the event that there is an appeal.

Also, the terminology in Rule 26.2(c) has been changed. The rule now speaks in terms of a "redacted"
statement instead of an "excised" statement. No change in practice is intended.

Finally, the list of proceedings in Rule 26.2(g) has been placed in rule-number order.
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Rule 26.3. Mistrial I , ',,Rule 26.3. Mistrial

Before ordering a mistrial,'the court shall provide an Before ordering a mistrial, the court must give each
opportunity for thegovernment and for each defendant to defendant and the government an opportunity to comment
comment on the propriety of the, order, including whether on the propriety of the order, to state, whether that party
each party consents or objects to a mistrial, and to suggest consents or objects, and to suggest alternatives.,
anyalternatives.

COMMITTEE NOTE

The language of Rule 26.3 has been amended as part ofthe general restyling ofthe Criminal Rules to make them
more easily understood and to make style and terminology consistent throughout the rules. These changes are
intended to be stylistic only.
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Q Rule 27. Proof of Official Record Rule 27. Proving an Official Record

An official record or an entry therein or the lack of such a A party may prove an official record, an entry in ]
record or entry may be proved in the same manner as in civil such a record, or the lack of a record or entry in the same
actions. manner as in a civil action.

COMMITTEE NOTE

The language of Rule 27 has been amended as part of the general restyling of the Criminal Rules to make them
more easily understood and to make style and terminology consistent throughout the rules. These changes are
intended to be stylistic only.
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Rule 28. Interpreters Rule 28. Interpreters

The court may appoint an interpreter of its own selection The court may select, appoint, and set,,the'
and may fix the reasonable compensation of such interpreter, reasonable compensation for aninterpreter. The
Such compenesation shallbepaidout of funds provided, by, compensation must be paid from funds provided by law,,
l'a w or by the gove"rnment, as' 'the court may direct. "' or by 'the gbverfinment, as th6 court may dire It."

COMMITTEE NOTE

The language of Rule 28 has been amended as part ofthe general restyling ofthe Criminal Rules to make them
more easily understood and to make style and terminology consistent throughout the rules. These changes are
intended to be stylistic only.
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Rule 29. Motion for Judgment of Acquittal Rule 29. Motion for a Judgment of Acquittal

(a) Motion Before Submission to Jury. Motions for (a) Before Submission to the Jury. After the
directed verdict are abolished and motions for judgment of government closes its evidence or after the close of
acquittal shall be used in their place. The court on motion of all the evidence, the court on the defendant's
a defendant or of its own motion shall order the entry of motion must enter a judgment of acquittal of any
judgment of acquittal of one or more offenses charged in the offense for which the evidence is insufficient to
indictment or information after the evidence on either side is sustain a conviction. The court may on its own
closed if the evidence is insufficient to sustain a conviction consider whether the evidence is insufficient to
of such offense or offenses. If the defendant's motion for sustain a conviction. If the court denies a motion
judgment of acquittal at the close of the evidence offered by for a judgment of acquittal at the close of the
the government is not granted, the defendant may offer government's evidence, the defendant may offer
evidence without having reserved the right, evidence without having reserved the right to do so.

(b) Reservation of Decision on Motion. The court may (b) Reserving Decision. The court may reserve
reserve decision on a motion for judgment of acquittal, decision on the motion, proceed with the trial
proceed with the trial (where the motion is made before the (where the motion is made before the close of all
close of all the evidence), submit the case to the jury and the evidence), submit the case to the jury, and
decide the motion either before the jury returns a verdict or decide the motion either before the jury returns a
after it returns 'a verdict of guilty or is discharged without verdict or after it returns a verdict of guilty or is
having returned a verdict. If the 'court reserves a decision, it discharged without having returned a verdict. If the
must decide'the motidn on the basis of the evidence at the court reserves decision, it must decide the motion
ltime the ruling was reserved. on the basis of the evidence at the time the ruling

was reserved.

(c) Motion After Discharge of Jury. If the jury returns a; (c) After Jury Verdict or Discharge.
'erdict of guilty or is discharged without having returned a
verdict, a motion for judgment of acquittal may be made or (1) Time for a Motion. A defendant may move
renewed within 7 days after the jury is discharged or within for a judgment of acquittal, or renew such a
such further time as the court may fix during the 7-day motion, within 7 days after a guilty verdict or
period. If a verdict of guilty is retur'ned the court may on after the court discharges the jury, whichever
such motion set aside the verdict and enter judgment of is later, or Wvithin any other time the court sets
acquittal. If no verdict is returned the court may enter during the 7-day period.
~judgrment of acquittal. It shall not be necessary to the making
of such a motion that a similar motion has been made prior (2) Ruling on the Motion. If the jury has returned

tyo te submission of the case to the jury. a guilty verdict, the court may set aside the
verdict and enter an acquittal. If the jury has
failed to return a verdict, the court may enter a
judgment of acquittal.

(3) No Prior Motion Required. A defendant is
not required to move for a judgment of
acquittal before the court submits the case to
the jury as a prerequisite for making such a
motion after jury discharge.
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(d) Same: Conditional Ruling on Grant of Motion. If a (d) Conditional Ruling on a Motion for a New Trial.
motion for judgment of acquittal after verdict of guilty under , r I I I

this Rule is granted, the court shall also determine whether (1) Motion for a New Trial. If the court enters a
any motion for la new trial should be granted if the judgment judgment of acquittal after a guilty verdict, the
of acquittal is' thereafter vacated or reversed, specifying the court must also conditionally determnine
grounds for such determination. If the motion for a new trial whether any motion for a new trial'should be"
is granted conditionally, the order thereon does not affect the gratted if the judgment of acquittal is later
finality of the judgmenit. If the motion for a new trial has vacated or reversed The court must speci'yl
been granted conditionally and thejudgnment is reversed on th' e reasosfor that determination.
appeal, tthenew trial shall proceed unless teappellate court
has otherwise ordered. If such motion has beeen denied' (2) Finality. The court's order contlditi"'nally
conditionally thPe appellee on apeh1 mayssert error in that granting a motion'for a new tril does not,,
denial,' and if thejudgitent is r&Wrsed oniappWl1 subsequent affect the'rfinalitylof the judgment of acquit'a
proceedingsshall be in 'accordance withhe orde of 6the
app llafe. CO r~t-' air 1 ^ df 4 m i if r .'Is >W~js i)1l i I(3) Appeal.

' r d"9;lil rr Itt'lIj5L,, drii Albani~iieail il(A) Grant,of a M otio for a Ne' w Trai. If the
court conditionally grants a &otion for a,

new trial and an appellate court later
HS,, I St I D ,i dM' itI+ ra [' r d'revierses the judgmento fac uittalthe

Itral court mustprceedwitl the neW,
tralunlejssjtheappellat coitordhers
otherwise. . I '

. . . . .,* ...... 4 . . ,. - - (B) Denial of a Motion for a New Trial., If
the court conditionally denies a motion
for a new trial, an appellee may assert
that the denial was erroneous. If the i'l

appellate court later reverses the
judgment of acquittal, the trial court
must proceed as the appellate court
directs.

COMMITTEE NOTE

'The language of Rule 29 has been amended as part of the general restyling of the Criminal Rules to make them
more easily understood and to make style and terminology consistent throughout the rules. These changes are
intended to be stylistic only, except as noted below. I

In Rule 29(a), the first sentence abolishing "directedtverdicts" has been deleted because it is unnecessary.
The rule continues to recognize that a judge may sua sponie enter a judgment of acquittal.

Rule 29(c)(1) addresses the issue of the timing of a motion for judgment of acquittal. The amended rule now
includes language that the motion must be made within 7 days after a guilty verdict or after the judge discharges the
jury, whichever occurs later. That change reflects the fact that in a capital case or in a case involving criminal
forfeiture, for example, the jury may not be discharged until it has completed its sentencing duties. The court may
still set another time for the defendant to make or renew the motion, if it does so within the 7-day period.

Rules App. D-108 Page -95- < i



Rule 29.1. Closing Argument 29.1. Closing Argument

After the closing of evidence the prosecution shall open the Closing arguments proceed in the following order:
argument. The defense shall be permitted to reply. The
prosecution shall then be permitted to reply in rebuttal. (a) the government argues;

(b) the defense argues; and

(c) the government rebuts.

COMMITTEE NOTE

The language ofRule 29.1 hasbeen amended aspart of the general restyling ofthe Criminal Rules to'make them
more easily understood and to make style and terminology consistent throughout the rules. These changes are
intended to be stylistic only.
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Rule >30. Instructions Rule 30. Jury Instructions

At-the close of the evidence or at such earlier time during (a) In General. Any party-may request in writing that,
the trial as the court reasonably directs, any party may file the court instruct the jury on the law as specified in
written requests that the court instruct the jury on the law as the request. Thle request must be made at the close,
set forth in the requests. At the same time copies of such ,of the evidenceor at any earlier time during the trial
requests shall be furnished to all parties. The court shall that the court reasonably sets, When the request is
inform counsel of its proposed action upon the requests prior made, the requesting party, must furnish a copy to
to their arguments to the jury. The court may instruct the every other party.
jury before or after the arguments are completed or at both
times. No partpy mayassign as error any portion of the (b) Ruling on a Request. The court must inform the
charge or omission therefrom unless that party objects parties before closing arguments how it intends to
thereto before the jury retires to consider its verdict, stating rule on the requested instructions.
distinctly the matter to which that party objects and the
grounds of the objection. Opportunity shall be given to make (c) Time for Giving Instructions. The court may
the objection out of the hearing of the juryand, on request of instruct the jury before or after the arguments are
any party, out of the presence of the jury. completed, or at both times.

(d) Objections to Instructions. A party who objects to
any portion of the instructions or to a failure to give
a requested instruction must inform the court of the
specific objection and the grounds for the objection
before the jury retires to deliberate. An opportunity
must be given to object out of the jury's hearing
and, on request, out of the jury's presence. Failure
to object in accordance with this rule precludes
appellate review, except as permitted under
Rule 52(b).

COMMITTEE NOTE

The language of Rule 30 has been amended as part of the general restyling of the Criminal Rules to make them
more easily understood and to make style and terminology consistent throughout the rules. These changes are
intended to be stylistic only, except as noted below.

Rule 30(d) has been changed to clarify what, if anything, counsel must do to preserve a claim of error regarding
an instruction or failure to instruct. The rule retains the requirement of a contemporaneous and specific objection
(before the jury retires to deliberate). As the Supreme Court recognized in Jones v. United States, 527 U.S. 373, 388
(1999), read literally, current Rule 30 could be construed to bar any appellate review when in fact a court may
conduct a limited review under a plain error standard. The topic of plain error is not addressed in Rule 30 because
it is already covered in Rule 52. No change in practice is intended by the amendment.

REPORTER'S NOTES

In publishing the "style" changes to the Federal Rules of Criminal Procedure, the Committee decided to publish
separately any rule that includes what it considered at least one major substantive change. The purpose for this
separate publication is to highlight for the bench and the bar any proposed amendments that the Committee believes
will result in significant changes in current practice. Rule 30 was one of those rules. This proposed revision of Rule
30 includes only proposed style changes. Another version of Rule 30 includes a substantive amendment that would
authorize a court to require the parties to file requests for instructions before trial. That version of Rule 30 is
presented in the "substantive" package.
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Rule 31. Verdict Rule 31. Jury Verdict

(a) Return. The verdict shall be unanimous. It shall be (a) Return. The jury must return its verdict to a judge
returned by the jury to the judge in open court. in open court. The verdict must be unanimous.

(b) Several Defendants. If there are two or more (b) Partial Verdicts, Mistrial, and Retrial
defendants, the jury at any time during its deliberations may
return a verdict or verdicts with respect to a defendant or (1) Multiple Defendants. If there are multiple
defendants as to whom it has agreed; if the jury cannot agree defendants, the jury may return a verdict at any
with respect to all, the defendant or defendants as to whom it time during its deliberations as to any
does not agree may be tried again. defendant about whom it has agreed.

(2) Multiple Counts. If the jury cannot agree on
all counts as to any defendant, the jury may
return a verdict on those counts on which it has
agreed.

(3) Mistrial and Retrial. If the jury cannot agree
on a verdict on one or more counts, the court
may declare a mistrial on those counts. The
government may retry any defendant on any
count on which the jury could not agree.

(c) Conviction of Less Offense. The defendant may be (c) Lesser Offense or Attempt. A defendant may be
found guilty of an offense necessarily included in the offense found guilty of any of the-following:
charged or of an attempt to commit either the offense
charged or an offense necessarily included therein if the (1) an offense necessarily included in the offense
attempt is an offense. charged;

(2) an attempt to commit the offense charged; or

(3) an attempt to commit an offense necessarily
included in the offense charged, if the attempt
is an offense in its own right.

(d) Poll of Jury. After a verdict is returned but before the (d) Jury Poll. After a verdict is returned but before the
jury is discharged, the court shall, on a party's request, or jury is discharged, the court must on a party's
may on its own motion, poll the jurors individually. If the request, or may on its own, poll the jurors
poll reveals a lack of unanimity, the court may direct the jury individually. If the poll reveals a lack of unanimity,
to deliberate further or may declare a mistrial and discharge the court may direct the jury to deliberate further or
the jury. may declare a mistrial and discharge the jury.

(e) Criminal Forfeiture. [Abrogated]
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COMMITTEE NOTE

The language of Rule 31 has' beetn amended as part of the general restyling of the Criminal Rules to make them
,more easilyunderstood and to mnake style and, terminology consistentthroughout the rules. These changes are
intended to be stylistic only.

Rule 31 (b) has been amended to clarify that a jury may return partial verdicts, either as to multiple defendants
ormultiple counits, 'orboth.i See, e.'4g., !UnitedStates v. Cunningham, 145 F,3d 1385, 1388-90 (D.C ,C'ir 1998) (partial
verdicts on multiple defendants and counts). No change in practice is intended. 4,,
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VII. JUDGMENT TITLE VII. POST-CONVICTION PROCEDURES

Rule 32. Sentence and Judgment Rule 32. Sentencing and Judgment

(f) Definitions. For purposes of this rule- (a) Definitions. The following definitions apply under
this rule:

(1) "victim" means any individual against whom an
offense has been committed for which a sentence is to (1) "Crime of violence or sexual abuse" means:
be imposed, but the right of allocution under
subdivision (c)(3)(E) may be exercised instead by - (A) a crime that involves the use, attempted

use, or threatened use of physical force
(A) a parent or legal guardian if the victim is against another's person or property; or

below the age of eighteen years or incompetent; or
(B) a crime under 18 U.S.C. §§ 2241-2248

(B) one or more family members or relatives or §§ 2251-2257.
designated by the court if the victim is deceased or
incapacitated; (2) "Victim" means an individual against whom

the defendant committed an offense for which
if such person or persons are present at the the court will impose sentence.
sentencing hearing, regardless of whether the
victim is present; and

(2) "crime of violence or sexual abuse" means a crime
that involved the ruse or attempted or threatened use of
physical force against the person or property of
another, or a crime under chapter 109A of title 18,
United States Code.

(a) In General; Time for Sentencing. When a presentence (b) Time of Sentencing.
I investigation and report are made under subdivision (b)(l),

sentence should be imposed without unnecessary delay (1) In GeneraL The court must impose sentence
following completion of the process prescribed by without unnecessary delay.
subdivision (b)(6). The time limits prescribed in subdivision

l (b)(6) may be either shortened or lengthened for good cause. (2) Changing Time Limits. The court may, for
good cause, change any time limits prescribed
in this rule.
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(b) Presentence Investigation and Report. (c) Presentence Investigation.
(1) When Made. The probation officer must make a_

presentence investigation and submit a report to the (1) Required Investigation.
court before sentence is imposed unless:

(A)Athe court finds that the information in the (A) In General. The probation officer must'
record enables it to exercise its sentencing conduct a presentence investigation and
authority meaningfully under 18 U.S.C. § 3553; submit axreport to the court before it
and i , l , i % I a I imposes sentence unless:
(B) the court explains this finding on the record.

Notwithstanding the preceding sentence, a (i) 18 U.S.C., § 3593(c) or another
presentence investigation and report, or other statute requires otherwise; or
report containing information sufficient for the'
court to enter an order of restitution, as the court (ii) the court finds that the information
may direct,,shall be requiredmin any case in which in the record enables it to
restitution is required to be ordered. meaningfully exercise its

sentencing authority under 18
U.S.C. § 3553, and the court j~l
explains its finding on the record.

(B) Restitution., If the law requires
restitution, the probation officer must
conduct an investigation and submit a
report that contains sufficient
information for the court-to order
restitution.

(2) Presence of Counsel. On request, the defendant's (2) Interviewing the Defendant. The probation
counsel is entitled to notice anda reasonable officer who interviews a defendant as part of al
opportunity to attend any interview of the defendantiby presentence investigation must, on request,
a probation officer in the course of a presentence give the defendant's attorney notice and a
investigation. reasonable opportunity to attend the interview.|

(3) Nondisclosure. The report must not be submitted
to the court or its ,contents disclosed to anyone unless
the defendant hasconsented in writing, has pleaded
guilty or nolo contendere, or has been found guilty.
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(4) Contents of the Presentence Report. The (d) Presentence Report.
presentence report must contain -

(A) information about the defendant's history and (1) Applying the Sentencing Guidelines. The
characteristics, including any prior criminal presentenceireport must:
record, financial condition, and any circumstances
that, because they affect the defendant's behavior, (A) identify all applicable guidelines and
may be helpful in imposing sentence or in policy statements of the Sentencing
correctional treatment; Commission;
(B) the classification of the offense and of the
defendant under the categories established by the (B) calculate the-defendant's offense level
Sentencing Commission under 28 U.S.C. and criminal history category;
§ 994(a), as the probation officer believes to be
applicable to the defendant's case; the kinds of (C) state the resulting sentencing range and
sentence and the sentencing range suggested for kinds of sentences available;
such a category of offense committed by such a
category of defendant as set forth in the (D) identify any factor relevant to:
guidelines issued by the Sentencing Commission
under 28 U.S.C. § 994(a)(1); and the probation (i) the appropriate kind of sentence, or
officer's explanation of any factors that may
suggest a different sentence within or without (ii) the appropriate sentence within the
the applicable guideline ''that would be more applicable sentencing range; and
appropriate, given all the circumstances;
(C) a reference to any pertinent policy statement (E) identify any basis for departing from the
issued by the Sentencing Commission under 28 applicable sentencing range.
U.S.C. § 994(a)(2),

(2) Additional Information. The presentence
report must also contain the following
information:

(A) the defendant's history and
characteristics, including:

(i) any prior criminal record;

(ii) the defendant's financial condition;
and

(iii) any circumstances affecting the
defendant's behavior that may be
helpful in imposing sentence or in
correctional treatment;
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(D) verified information, stated in a (B) verified information, stated in 'a
nonargumentative style, containing an assessment nonargumentative-style, that assesses the
of the financial, social, psychological, and financial, social, psychological, and
medical impact on any individual against whom, medical impact on any individual against
the offense has been committed; whom the offense has been committed;
(E) in appropriate cases, information about the'

nature and extentlof nonprison programs and (C). P, when appropriate, the nature and extent
resources availabje rforthe>,defendant; of nonprison programs and resources
(F) in appropriate cases, information sufficient available to te defendant;,l

forthe court to enter restitution;
(G) any reportand recommendation resulting (D) when the law provides lfor restitution,

from a study ordered by the court under 18 U.S.4. information sufficient for a restitution
§ 3552(b); and'`,<r1 i order, I

(H)i any other, information required by the court. I 0,

(E) if the court orders a study under 18
U.S.C. § 3552(b), any resulting report
and recommendation; and

(F) any other information that the court
requires.

(5) Exclusions. The presentence report must exclude: (3) Exclusions. The presentence report must
(A) any diagnostic. opinions that, if disclosed, exclude the following:

might seriously disrupt a program of
rehabilitation; (A) any diagnoses that, if disclosed, might
(B) sources of information obtained upon a seriously disrupt a rehabilitation

promise of confidentiality; or I program;
(C) any other information that, if disclosed,

might result in harm, physical or otherwise, to the (B) any sources of information obtained
defendant or other persons. upon a promise of confidentiality; and

(C) any other information that, if disclosed,
might result in physical or other harm to I
the defendant or others.
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(6) Disclosure and Objections. (e) Disclosing the Report and Recommendation.

(A) Not less than 35 days before the sentencing (1) Time to Disclose. Unless the defendant has
hearing - unless the defendant waives this consented in writing, the probation officer
minimum period - the probation officer must must not submit a presentence report to the
furnish the presentence report to the defendant, court or disclose its contents to anyone until
the defendant's counsel, and the attorney for the the defendant has pleaded guilty or nolo
Government. The court may, by local rule or in contendere, or has been found guilty.
individual cases, direct that the probation officer
not disclose the probation officer's (2) Minimum Required Notice.' The probation
recommendation, if any, on the sentence. officer must give the presentence report to the

defendant, the defendant's attorney, and an
attorney for the government at least 35 days
before sentencing unless the defendant waives
this minimum period.

(3) Sentence Recommendation. By local rule or
by order in a case, the court may direct the
probation officer not to disclose to anyone
other than the court the officer's
recommendation on the sentence,

(B) Within 14 days after receiving the (f) Objecting to the Report.
presentence report, the parties shall communicate
in writing to the probation officer, and to each (1) Time to Object. Within I4 days after receiving'
other, any objections to any material information, the presentence report, the parties must state in
sentencing classifications, sentencing guideline writing any objections, including objections to
ranges, and policy statements contained in or material information, sentencing guideline
omitted from the presentence report. After ranges, and policy statements contained in or
receiving objections, the probation officer may omitted from the report.
meet with the defendant, the defendant's attorney,
and the attorney for the Government to discuss (2) Serving Objections. An objecting party must
those objections. The probation officer may also provide a copy of its objections to the
conduct a further investigation and revise the opposing party and to the probation officer.
presentence report as appropriate.

(3) Action on Objections. After receiving
objections, the probation officer may meet
with the parties to discuss the objections. The
probation officer may then investigate further
and revise the presentence report as
appropriate.
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(C) Not later than 7 days before the sentencing (g) Submitting the Report. At least 7 days before
hearing, the probation officer must submit the sentencing, the probation officer must submit to the
presentence report to the, court, together with an. court and to the parties the presentence report and
addendum setting forth any unresolved an addendum containingany unresolved objections,
objections the grounds for those objections, and the grounds.forthose objections ,and the~probation
the probation officer's0comneents on the officer's comments on theml.,,
objections., At the,sarnetime, the probation officer
must furnishlthe revisions of the presentence (h) Notice of Possible Departuire ifrom6Sentencing
report and the addendum to the defendant, the Guidelines. Before the court maydepart from the
defendant's counsel,,and ,the ,ttqoney for the applicable, sentencing rangeona ground not
Governmenit. identified for departure either'in thepresentence

report or in a party's prehearing submission, the
(D) Except for any unresolved obiection under court must give the parties reasonable notice that it
subdivision (b)(6)(B), the court may, at the is contemplating such a departure. The notice must
hearing, accept,,theprpsentenpe report as its specify any ground on which the court is
findings of fact. For good cause shown, the court contemplating a departure.
may allow a new objection to be raised at any
time before imposing sentence.,

I 71~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~,

Rules aIg
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(c) Sentence. (i) Sentencing.
(1) Sentencing Hearing. At the sentencing hearing,

the court must afford counsel for the defendant and for (1) In General. At sentencing, the court:
the Government an opportunity to comment on the
probation officer's determinations and on other matters (A) must verify that the defendant and the
relating to the appropriate sentence, and must rule on defendant's attorney have read and
any unresolved objections in the presentence report. discussed the presentence report and any
The court may, in its discretion, permit the parties to addendum to the report;
introduce testimony or other evidence on the
objections. For each matter controverted, the court (B) must give to the defendant and an
must make either a finding on the allegation or a attorney for the government a written
determination that no finding is necessary because the summary of- or summarize in camera
controverted matter will not be taken into account in, - any information excluded from the
or will not affect, sentencing. A written record of presentence report under Rule 32(d)(3)
these findings and determinations must be appended to on which the court will rely in
any copy of the presentence report made available to sentencing, and give them a reasonable
the Bureau of Prisons., opportunity to comment on that

information;
(2) Production of Statements at Sentencing
Hearing. Rule 26.2(a)-(d) and (f) applies at a (C) must allow the parties' attorneys to
sentencing hearing under this rule. If a party elects not comment on the probation officer's
to comply with an order under Rule 26.2(a) to deliver a determinations and other matters relating
statement to the movant, the court may not consider the to an appropriate sentence; and
affidavit or testimony of the witness whose statement
is withheld! (D) may, for good "cause, allow a party to

make a new objection at any time before
sentence is imposed.

(2) Introducing Evidence; Producing a
Statement The court may permit the parties to
introduce evidence on the objections. If a
witness testifies at sentencing, Rule 26.2(a)-
(d) and (f) applies. If a party fails to comply
with a Rule 26.2 order to produce a witness's
statement, the court must not consider that
witness's testimony.
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(3) Imposition of Sentence. Before imposing sentence, the (3) Court Determinations. At sentencing, the
court must: court:

(A) verify that the defendant and the defendant's
counsel have read and discussed the presentence (A) may accept any undisputed portion of the'
report madeavailable under subdivision presentence report as a finding of fact;
(b)(6)(A). If the court has received information l .
excluded from the presentence report under ', (B) must- for any disputedportion of the
subdivision (b)(5) the court-' in lieu of making presentence repprt or other controverted
that information available - must summarize it' matter rule on the dispute or Id I
in writing, if the information will be relied on in determine that a ruling is unnecessary
determining sentence. either because the matter will not affect

sentencing, or because the court Will not 1
consider the matter, in sentencing; and

(C) must append a copy of the court's
determinations under this rule to any
copy of the presentence report made
available to the Bureau of Prisons.

The court must also give the defendant and the (4) Opportunity to Speak.
defendant's counsel a reasonable opportunity to
comment on that information; . .. (A) By a Party. Before imposing sentence, i
(B) afford defendant's counsel an opportunity to the court must:

speak on behalf of the defendant;
(C) address the defendant personally and (i) provide the defendant's attorney an

determine whether the defendant wishes to make opportunity to speak on the
a statement and to present any information in defendant's behalf,
mitigation of the sentence;
(D) afford the attorney for the Government an (ii) address the defendant personally in

opportunity to speak equivalent to that of the order to permit the defendant to
defendant's counsel to speak to the court; speak or present any information to

mitigate the sentence; and

(iii) provide an attorney for the
, . " govermnent an opportunity to speak

equivalent to that of the defendant's
attorney.
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(B) By a Victim. Before imposing sentence,
(E) if sentence is to be imposed for a crime of the court must address any victim of a

violence or sexual abuse, address the victim crime of violence or sexual abuse who is
personally if the victim is present at the present at sentencing and must permit
sentencing hearing and determine if the victim the victim to speak or submit any
wishes to make a statement or present any information about the sentence.
information in relation to the sentence. Whether or not the victim is present, a

victim's right to address the court may
be exercised by the following persons if
present:

(i) a parent or legal guardian, if the
victim is younger than 18 years or
is incompetent; or

(ii) one or more family members or
relatives the court designates, if the
victim is deceased or incapacitated.

(4) In Camera Proceedings. The court's summary of (C) In Camera Proceedings. Upon a party's
information under subdivision (c)(3)(A) may be in motion and for good cause, the court
camera. Upon joint motion by the defendant and the may hear in camera any statement made
attorney for the Government, the court may hear in under Rule 32(i)(4).
camera the statements - made under subdivision
(c)(3)(B), (C), (D), and (E) - by the defendant, the
defendant's counsel, the victim, or the attorney for the
government.
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(5) Notification of Right to Appeal. After imposing (j) Defendant's Right to Appeal.
sentence in a case which has gone to trial on a plea of
not guilty, the court must advise the defendant of the, (1) Advice of a Right to Appeal.
right to appeal. After imposing sentence in any case,
the court must advise the defendant of any right to (A) Appealing a Conviction. If the
appeal the sentence, and ofthe right of the person who defendant pleaded not guilty and was
is unable ,to pay the cost of an appeal to apply for leave convicted after sentencing the court
to appeal' in forma pauperisL If the defendant so must advise the defendant of the right to
requests, th'clerk of the court must immediately appeal the conviction.
prepare and file a notice of appeal:on behalf of the
defendant. (B) Appealing a Sentence. After sentencing

-regardless of the defendant's plea-
the court must advise the defendant of
any right to appeal the sentence.

(C) Appeal Costs. The court must advise a 'i
defendant who is unable to pay appeal
costs of the right to ask for permission to
appeal in forma pauperis. i

(2) Clerk's Filing of Notice. If the defendant so
requests, the clerk must immediately prepare
and file a notice of appeal on the defendant's
behalf.

(d) Judgment. (k) Judgment.

(1) In General. A judgment of conviction must set (1) In General. In the judgment of conviction, the
forth the plea, the verdict or findings, the adjudication, court must set forth the plea, the jury verdict or
and the sentence. If the defendant is found not guilty thecourt's findings, the adjudication, and the
or for any other reason is entitled to be discharged, sentence. If the defendant is found not guilty or
judgment must be entered accordingly. The judgment is otherwise entitled to be discharged, the court
must be signed by the judge and entered by the clerk. must so order. The judge must sign the

judgment, and the clerk must enter it.
(2) Criminal Forfeiture. Forfeiture procedures are

governed by Rule 32.2. (2) Criminal Forfeiture. Forfeiture procedures
are governed by Rule 32.2.

(e) Plea Withdrawal. If a motion to withdraw a plea of
guilty or nolo contendere is made before sentence is
imposed, the court may permit the plea to be withdrawn if
the defendant shows any fair and just reason. At any later
time, a plea may be set aside only on direct appeal or by
motion under 28 U.S.C. § 2255.

COMMITTEE NOTE

The language of Rule 32 has been amended as part of the general restyling of the Criminal Rules to make them more
easily understood and to make style and terminology consistent throughout the rules. These changes are intended to be
stylistic only, except as noted below.
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The rule has been completely reorganized to make it easier to follow and apply. For example, the definitions in
the rule have been moved to the first section and the sequencing of the sections generally follows the procedure for
presentencing and sentencing procedures.

Revised Rule 32(a) contains definitions that currently appear in Rule 32(f). One substantive change was made in
Rule 32(a)(2). The Committee expanded the definition of victims of crimes of violence or sexual abuse to include victims
of child pornography under 18 U.S.C. §§ 2251-2257 (child pornography and related offenses). The Committee
considered those victims to be similar to victims of sexual offenses under 18 U.S.C_ § § 2241-2248, who already possess
that right.

Revised Rule 32(d) has been amended to more clearly set out the contents of the presentence report concerning
the application of the Sentencing Guidelines.

Current Rule 32(e), which addresses the ability of a defendant to withdraw a guilty plea, has been moved to
Rule 11(e).,

Rule 32(h) is a new provision that reflects Burns v. United States, 501 U.S. 129, 138-39 (1991). In Burns, the Court
held that, before a sentencing court could depart upward on a ground not previously identified in the presentence report
as a ground for departure, Rule 32 requires the court to give the parties reasonable notice that it is contemplating such
a ruling and to identify the specific ground for the departure. The Court also indicated that because the procedural
entitlements in Rule 32 apply equally to both parties, it was equally appropriate to frame the issue as whether notice is
required before the sentencing court departs either upward or downward. Id. at 135, n.4.

Revised Rule 32(i)(3) addresses changes to current Rule 32(c)(1). Under the current rule,.the court is required to
"rule on any unresolved objections to the presentence report." The rule does not specify, however, whether that provision
should be read literally to mean every objection that might have been made to the report or only on those objections that
might in some way actually affect the sentence. The Committee believed that a broad reading of the current rule might
place an unreasonable burden on the court without providing any real benefit to the sentencing process. Revised Rule
32(i)(3) narrows the requirement for court findings to those instances when the objection addresses a "controverted
matter." If the objection satisfies that criterion, the court must either make a finding onthe objection or decide that a
finding is not required because the matter will not affect sentencing or that the matter will not be considered at all in
sentencing.

Revised Rule 32(i)(4)(B) provides for the right of certain victims to address the court during sentencing. As noted,
supra, revised Rule 32(a)(2) expands the definition of victims to include victims of crimes under 18 U.S.C. §§ 2251-57
(child pornography and related offenses). Thus, they too will now be permitted to address the court.

5

Revised Rule 32(i)(1)(B) is intended to clarify language that currently exists in Rule 32(h)(3), that the court must
inform both parties that the court will rely on information not in the presentence report and provide them with an
opportunity to comment on the information.

Rule 32(i)(4)(C) includes a change concerning who may request an in camera proceeding. Under current Rule
32(c)(4), the parties must file a joint motion for an in camera proceeding to hear the statements by defense counsel, the
defendant, the attorney for the government, or any victim. Under the revised rule, any party may move (for good cause)
that the court hear in camera any statement-by a party or a victim-made under revised Rule 32(i)(4).

Finally, the Committee considered, but did not adopt, an amendment that would have required the court to rule on
any "unresolved objection to a material matter" in the presentence report, whether or not the court will consider it in
imposing an appropriate sentence. The amendment was considered because an unresolved objection that has no impact
on determining a sentence under the Sentencing Guidelines may affect other important post-sentencing decisions. For
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example, the Bureau of Prisons consults the presentence report in deciding where a defendant will actually serve his or
her sentence of confinement. See A Judicial Guide to the Federal Bureau of Prisons, 11 (United States Department of
Justice, Federal Bureau of Prisons 1995) (noting that the "Bureau relies primarily on the Presentence Investigator Report

."). And as some courts have recognized, Rule 32 was intended to guard against adverse consequences of a statement
in the presentence report that the court may have been found to be false. United States v. Velasquez, 748 F.2d 972, 974
(8th Cir. 1984) (rule designed to protect against evil that false allegation that defendant was notoriouslalien smuggler
would affect defendant foryears to, come); see also United States v.. Brown, 715 g.2d 387, 389 n.2 (5th!Cir, 1983)
(sentencing report' affectsj,,'place.,of incarceration, chances for parole, and relationships with ,social 'service& and
correctionallagenciestater release froni prison"?) A l

To avoid unduly burdening the court, the Committee elected not to require resolution of objections that go only to
service of sentence. However, because ofthe presentence report's critical role in post-sentence administration,counsel
may wish to point out to the court those matters that are typically considered by the Bureau of Prisons in designating the
place of confinement. For example, the Bureau considers:

the type of offense, th'e length of sentence, the defendant's age, the defendant's release residence, the need for
medical or other special treatment, and any placement recommendation made by the court.

A Judicial Guide to the Federal Bureau of Prisons, supra, at 11. Further, a question as to whether or not the defendant
has a "drug problem" could have an impact on whether the defendant would be eligible for prison drug abuse treatment
programs. 18 U.S.C. § 3621(e)i(Substance abuse treatment).

If counsel objects to material in the presentence report that could affect the defendant's service of sentence, the
court may resolve the objection, but is not required to do so.

REPORTER'S NOTES

In publishing the "style". changes to the Federal Rules of Criminal Procedure, the Cdmmittee decided to publish
separately any rule that includes what it considered at least one major substantive change. The purpose for this separate
publication is to highlight for the bench and the bar any proposed amendments that the Committee believes will result
in significant changes in current practice. Rule 32is-one of those rules. In revising Rule 32, the Conimittee decided to
also-propose a substantive change that would limit the occasions that the sentencing judge would have to rule 'on
unresolved objections to the presentence report. That version of Rule 32 is being published simultaneously in a separate
pamphlet.
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Rule 32.1. Revocation or Modification of Probation or Rule 32.1. Revoking or Modifying Probation or
Supervised Release. Supervised Release

(a) Revocation of Probation or Supervised Release. (a) Initial Appearance.
(1) Preliminary Hearing. Whenever a person is held

in custody on the ground that the person has violated a (1) Person In Custody. A person held in custody
condition of probation or supervised release, the for violating probation or supervised release
person shall be afforded a prompt hearing before any must be taken without unnecessary delay
judge, or a United States magistrate who has been before a magistrate judge.
given the authority pursuant to 28 U.S.C. § 636 to
conduct such hearings, in order to determine whether (A) If the person is held in custody in the
there is probable cause to hold the person for a district where an alleged violation
revocation, hearing. The person shall be given occurred, the initial appearance must be

in that district.
(A) notice of the preliminary hearing and its

purpose and of the alleged violation; (B) If the person is held in custody in a
(B) an opportunity to appear at the hearing and district other than where an alleged

present evidence in the person's own behalf; violation occurred, the initial appearance
(C) upon request, the opportunity to question must be in that district, or in an adjacent

witnesses against the person unless, for good district if the appearance can occur more
cause, the federal magistrate decides that justice promptly there.
does not require the appearance of the witness;
and (2) Upon a Summons. When a person appears in
(D) notice of the person's right to be represented response to a summons for violating probation

by counsel, or supervised release, a magistrate judge must
proceed under this rule.

The proceedings shall be recorded stenographically or
by an electronic recording device. If probable cause is (3) Advice. The judge must inform the person of
found to exist, the person shall be held for a revocation the following:
hearing. The person may be released pursuant to Rule
46(c) pending the revocation hearing. If probable (A) the alleged violation of probation or
cause is not found to exist, the proceeding shall be supervised release;
dismissed.

(B) the person's right to retain counsel or to
request that counsel be appointed if the
person cannot obtain counsel; and

(C) the person's right, if held in custody, to a
preliminary hearing under Rule
32. l(b)(1).

(4) Appearance in the District With Jurisdiction.
If the person is arrested or appears in the
district that has jurisdiction to conduct a
revocation hearing - either originally or by
transfer of jurisdiction-the court must

._______________________________________________ proceed under Rule 32.1 (b)-(e).
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(5) Appearance in a District Lacking
Jurisdiction. If the person is arrested or

appears in a district that does not have
jurisdiction to condict' a revocation hearing,
the magistratejudgemust:

(A) if the alleged violation occurred in the
'district ofa'rnest,"conduct a preliminary
hearihg under'Rule'32.1 (b'and 'either:

r (i)traisfer the personto the district
that has jrisdctioni; if the Judge
'findsprable cause to' blieve that
X iviolaton 'ccured; or

(ii) disnmiss the proceedings and so
notify the court that has
jurisdiction, if the judge finds no
probable cause to believe that a

violation occurred; or

(B) if the alleged violation did not occur in
the districtdof arrest, transfer the person g
to the district that has jurisdiction if:.

(i) the government produces certified
copies of the judgment, warrant,
and warrant application; and

(ii) the judge finds that' the person is the l
same person named in the warrant.

(6) Release or Detention. The magistrate judge
may release or detain the person under 18
U.S.C. § 3143(a) pending further proceedings.,
The burden of establishing that the person will
not flee or pose a danger to any other person or'
to the community rests with the person.

(b) Revocation.

(1) Preliminary Hearing.

(A) In General. If a person is in custody for
violating a condition of probation or
supervised release, a magistrate judge
must promptly conduct a hearing to
determine whether there is probable
cause to believe that a violation
occurred. The person may waive the
hearing.
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(B) Requirements. The hearing must be
recorded by a court reporter or by a
suitable recording device. The judge
must give the person:

(i) notice of the hearing and its
purpose, the alleged violation, and
the person's right to retain counsel
or to request that counsel be
appointed if the person cannot
obtain counsel;

(ii) an opportunity to appear at the'
hearing and present evidence; and

(iii) upon request, an opportunity to
question any adverse witness,
unless the judge determines that the
interest of justice does not require
the witness to appear.

(C) Referral. If the judge finds probable
cause, the judge must conduct a
revocation hearing. If thejudge does not
find probable cause, the judge must
dismiss the proceeding.

(2) Revocation Hearing. The revocation hearing, (2) Revocation Hearing. Unless waived by the
unless waived by the person, shall be held within person, the court must hold the revocation
a reasonable time in the district of jurisdiction. hearing within a reasonable time in the district
The person shall be given: having jurisdiction. The person is entitled to:
(A) written notice of the alleged violation;
(B) disclosure of the evidence against the person; (A) written notice of the alleged violation;
(C) an opportunity to appear and to present

evidence in the person's own behalf; (B) disclosure of the evidence against the
(D) the opportunity to question adverse person;

witnesses; and
(E) notice of the person's right to be represented (C) an opportunity to appear, present

by counsel. evidence, and question any adverse
witness unless the court determines that
the interest of justice does not require
the witness to appear; and

(D) notice of the person's right to retain
counsel or to request that counsel be
appointed if the person cannot obtain
counsel.
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(b) Modification of Probation or Supervised Release. A (c) Modification.
hearing and assistance of counsel are required before the
terms or conditions of probation or supervised release can be (1) In General. Before modifying the conditions
modified, unless the relief to be granted to the person on of probation or supervised release, the court
probation or supervised release upon the person's request or must hold a hearing, at which the person has
on the courts' own motionpis favorable to the person, and the the right to counsel.
attorney for the government, after having been given notice
of the proposed relief arid ai reasonable opportunity to object, (2) Exceptions. A hearing is not required-if:
has not objected.; Anextenisionofthe term of probation or
supeised release is not,,favorableto the person for the (A) the person waives the hearing; or
purposes of this rule.l

(B) the relief sought is favorable to the
person and does not extend the term of
probation or of supervised release; and

(C) an attorney for the government has
received notice of the relief sought, has
had a reasonable opportunity to object, Al

and has not done so.

(d) 'Disposition of the Case. The court's disposition ofl
the case is governed by 18 U.S.C. § 3563 and,
§ 3565 (probation) and § 3583 (supervised release).

(c) Production of Statements.-,,,
(1) In General. Rule 26.2(a)-(d) and (f) applies at any (e) Producing a Statement. Rule 26.2(a)-(d) and (f)

hearing under this rule. applies at a hearing under this rule. If a party fails tol
(2) Sanctions for Failure'to Produce Statement. If a comply with a Rule 26.2 order to produce a

party elects not to comply with an order under Rule witness's statement, the court must not consider that
26.2(a) to deliver a statement to the moving party, the witness's testimony.
court may not consider the testimony of a witness
whose statement is withheld.

COMMITTEE NOTE

tmor The language of Rule 32.1 has been amended as part of the general restyling of the Criminal Rules to make them
tmore easily understood and to make style and terminology consistent throughout the rules. These changes are intended
to be stylistic only, except as noted below.

Rule 32.1 has been completely revised and expanded. The Committee believed that it was important to spell out
more completely in this rule the various procedural steps that must be met when dealing with a revocation or modification
of probation or supervised release 'To that end, some language formerly located in Rule 40 has been moved to revised,
Rule 32.1. Throughout the rule, the terms "magistrate judge," and "court" (see revised Rule 1 (b)(Definitions)) are used
to reflect that in revocation cases, initial proceedings in both felony and misdemeanor cases will normally be conducted
before a magistrate judge, although a districtjudge mayalso conduct them. But a districtjudge mustmake the revocation
decision if the offense of conviction was a felony. See 18 U.S.C. § 3401(i) (recognizing that districtjudge may designate
a magistrate judge to conduct a hearing and submit proposed findings of fact and recommendations).
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Revised Rule 32.l(a)(l)-(4) is new material. Presently, there is no provision in the rules for conducting initial
appearances for defendants charged with violating probation or supervised release-although some districts apply such
' procedures. Although the rule labels these proceedings as initial appearances, the Committee believed that it was best
to separate those proceedings from Rule 5 proceedings, because the procedures differ for persons who are charged with

,violating conditions of probation or supervised release.

The Committee is also aware that, in some districts, it is not the practice to have an initial appearance for a
revocation of probation or supervisedreleaseproceeding. Although Rule 32.1(a) will require suchan appearance, nothing
in the rule prohibits a court from combining the initial appearance proceeding, if convened consistent with the "without
'unnecessary delay" time requirement of the rule, with the preliminary hearing under Rule 32.1 (1).

Revised Rule 32.1(a)(5) is derived from current Rule 40(d).
C, 

Revised Rule 32.1 (a)(6), which is derived from current Rule 46(c), provides that the defendant bears the burden
of showing that he or she will not fleel or pose a danger pending a hearing on the revocation of probation or supervised
release. The Crommittee believes that the new language is not a substantive change because it makes no change in

Hpractice.

Rule 32.1 (b)(l)(B)(iii) and Rule 32.1(b)(2)(C) address the ability of a releasee to question adverse witnesses at the
preliminary and revocation hearings. Those provisions recognize that the court should apply a balancing test at the
hearing itself when considering the releasee's asserted right to cross-examine adverse witnesses. The court is to balance
}the person's interest in the constitutionally guaranteed right to confrontation against the government's good cause for
,denying it. See, e.g., Morrissey v. Brewer, 408 U.S. 471, 489 (1972); United States v. Comito, 177 F.3d 1 166 (9th Cir.
I 999); United States v. Walker, 117 F.3d 417 (9th Cir. 1997); United States v. Zentgraf 20 F.3d 906 (8th Cir. 1994).

Rule 32.1(c)(2)(A) permits the person to waive a hearing to modify the conditions of probation or supervised
:release. Although that language is new to the rule, the Committee believes that it reflects current practice.

The remainder of revised Rule 32.1 is derived from the current Rule 32.1.
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Rule 32.2. Criminal Forfeiture Rule 32.2. Criminal Forfeiture

(a) Notice to the Defendant. A court shall not enter a (a) Notice to the Defendant. A court must not enter a

judgment of forfeiture in a criminal proceeding' unless the judgment of forfeiture in a criminal proceeding

indictment or information contains notice to the defendant unless the indictment or information contains notice

that the government will seek the fdfeiture iof property as to the defendantfthat the g"'overnment will 'seek'the

part of any sentence in accordance with the applicable forfeiture of property as part of any sentence in

statute. accordance with the applicable statute.
,~~~~~~~~~ I I I t~ 11 , , I t ,, ' Nl ., Pit. , ,1 Or "

(b) Entry of Preliminary Order of Forfeiture; Post (b) Entering a Preliminary Order of Forfeiture.
Verdict Hearing.,

(1) In General. As soon, as, practicable after a

(1) As soon as practicable after entering a guilty verdict or verdict or finding of guilty, or after a plea of
accepting a plea of guilty or nolo contendere on any count in guilty or nolo contendere is accepted, on any

an indictment or information with regard to which criminal count in an indictment or information

forfeiture is sought, the court shall determine what property regarding which criminal forfeiture is sought,

is subject to forfeiture under the applicable statute. If the court must determine what property is

forfeiture of specific property is sought, the court shall subject to forfeiture under the applicable

determine whether the governmenthas'established the statute. If the government seeks forfeiture of

requisite nexus between the property and the offense. If the specific property, the court must determine
government seeksa personal money judgmenpt against the whether the govrnment has established the

defendant, the court shall determine the amount of money requisite nexus between the property and the

that the defendant will be ordered to pay. The court's offense. If the goverment seeks a personal

determination may be based on evidence alreaady in the money judgment, the court must determine the

record, including any written plea agreement or, if the amount of money tt 'the defendant will be

forfeiture is contested, on evidence or information presented ordered to pay. The court's determination may

by the parties at a hearing after the verdict or finding of guilt. be based on evidence already in the record,

(2) If the court finds that property is subject to forfeiture, including any written plea agreement or, if the

it shall promptly enter a preliminary order of forfeiture forfeiture is contested, on evidence or

setting forth the amount of any money judgment or directing information presented by the parties at a

the forfeiture of specific property without regard to any third hearing after the verdict or finding of guilt.

party's interest in all or part of it. Determining whether a
third party has such an interest shall be deferred until any
third party files a claim in an ancillary proceeding under
Rule 32.2(c).

(3) The entry of a preliminary order of forfeiture (2) Preliminary Order. If the court finds that

authorizes the Attorney General (or a designee) to seize the property is subject to forfeiture, it must

specific property subject to forfeiture; to conduct any promptly enter a preliminary order of

discovery the court considers proper in identifying, locating, forfeiture setting forth the amount of any

or disposing of the property; and to commence proceedings money judgment or directing the forfeiture of

that comply with any statutes governing third-party rights. specific property without regard to any third

At sentencing-or at any time before sentencing if the party's interest in all or part of it. Determining

defendant consents-the order of forfeiture becomes final as whether a third party has such an interest must

to the defendant and shall be made a part of the sentence and be deferred until any third party files a claim in

-included in the judgment. The court may include in the an ancillary proceeding under Rule 32.2(c).
order of forfeiture conditions reasonably necessary to
preserve the property's value pending any appeal.
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(3) Seizing Property. The entry of a preliminary
order of forfeiture authorizes the Attorney
General (or a designee) to seize the specific
property subject to forfeiture; to conduct any
discovery the court considers proper in
identifying, locating, or disposing of the

, > property;,and to commence proceedings that
comply with any statutes governing third-party
rights. At sentencing - or at any time before
sentencing if the defendant consents -the
order of 'forfeiture becomes final as to theC
defendant and must be made a part of the
sentence and be included in the judgment. The
court may include in the order of forfeiture
conditions reasonably necessary to preserve
the property's value pending any appeal.,

(4) Upon a party's request in a case in which a jury returns (4) Jury Determination. Upon a ' request
| a verdict of guilty, the jury shall determine whether the in a case in Which a ju retuns a verdict of
government has established the requisite nexus between the guilty, the jury ilust determine whether the
property and the offense committed by the defendant. governmentlhas established the eqisite nexus l

between the property and te offense
committed by the defendant.
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,(c) Ancillary Proceeding; Entering a Final Order of
(c) Ancillary Proceeding; Final Order of Forfeiture. Forfeiture.
(1 ) NIf,. as prescribed by statute, a third party files a petitionl
asserting an interest inthe property to be forfeited, the court (1) In General. If, as prescribed by statute, a third
shall conduct an ancillary proceeding but no ancillary party files a petition asserting an interest in the,'
proceeding is required to the extent that the forfeiture property to be forfeited, the court must conduct,
consists of a money judgment. hqr an ancillary proceeding, but no ancillary

proceeding is required to the extent that the

(A) In the ancillary proceeding, thecourt may, on forfeiture consists of a money judgment.
motion, dismiss the petition for-lack, of, standing, for failure
to stateta claimn, or for any other lawfuil reason. For purposes (A) In the ancillary proceeding, the court

A of the motion, The facts, ,sft forth in the petition are assumed may, on motion, dismiss the petition for
l to be true ' lack of standing, for failure to state a

(B) After disposing of any motion filed under Rule claim, or for any other lawful reason.
32.2(c)(L)(A)and before ponducting la hearing on the For purposes of the motion, the facts set
petitionppthe, court may perrnit the parties to conduct forth in the petition are assumed to be
discover~yin accordnce 'with the Federula Rules of Civil true.
Proced'ure if ithe court dete'rmines that tdiscovery is necessary .

or desfrAb1i to resolve factualssues. hen discovery ends, '(B) After disposing of anynmotion filed L

a part macoeo tsu judgment under Rule 56 of under Rule 32.2(c)(1)(A) and before
the Federal Rule of Civl'Piedure' I conducting a hearing on the petition, the 1,

.j 4l'i ill :!, IIf :,h'S 'Ljl''h''d' U '' . 0' ' '. r court may permit the parties to conduct
discovery in accordance with the Federal
Rules of Civil Procedure if the court
determines that discovery is necessary or
desirable to resolve factual issues.
When discovery ends, a party may move
for summary judgment under Federal
Rule of Civil Procedure 56.
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(2) When the ancillary proceeding ends, the court shall (2) Entering a Final Order.
enter a final order of forfeiture by amending the preliminary proceeding ends, the court must enter a final
order as necessary to account for any third-party rights. If no order of forfeiture by amending the
third party files a timely claim, the preliminary order preliminary order as necessary to account for
becomes the final order of forfeiture, if the court finds that any third-party rights. If no third party files a
the defendant (or any combination of defendants convicted timely petition, the preliminary order becomes
in the case) had an interest in the property that is forfeitable the final order' of forfeiture if the court finds
under the applicable statute. The defendant may not object that the defendant (or any combination of
to the entry of the final order of forfeiture on the ground that defendants convicted in the case) had an
the property belongs, in whole or in part, to a codefendant or interest in the property that is forfeitable under
third party, nor may a third party object to the final order on the applicable statute. The defendant may not
the ground that the third party had an interest in the property. object to the entry of the final order on the
(3) If multiple third-party petitions are filed in the same ground that the property belongs, in whole or
case, an order dismissing or granting one petition is not in part, to a codefendant or third party; nor
appealable until rulings are made on all petitions, unless the may a third party object tothe final order on
court determines that there is no just reason 'for delay. the ground that the third party had an interest
(4) An ancillary proceeding is not part of sentencing. in the property.

(3) Multiple Petitions. If multiple third-party
petitions are filed in the, same case, an order
dismissing or granting one petition is not
appealable until rulings are made on all the f
petitions, unless the court determines that there'
is no just reason for delay.

(4) Ancillary Proceeding Not Part of Sentencing.
An ancillary proceeding is not part of
sentencing.

(d) Stay Pending Appeal. If a defendant appeals from a (d) Stay Pending Appeal. If a defendant appeals from
conviction or order of forfeiture, the court may stay the order a conviction or an order of forfeiture, the court may
of forfeiture on terms appropriate to ensure that the property stay the order of forfeiture on terms appropriate to
remains available pending appellate review. A stay does not ensure that the property remains available pending
delay the ancillary proceeding or the determination of a third appellate review. A stay does not delay the
party's rights or interests. If the court rules in favor of any ancillary proceeding or the determination of a third
third party while an appeal is pending, the court may amend party's rights or interests. If the court rules in favor
the order of forfeiture but shall not transfer any property of any third party while an appeal is pending, the
interest to a third party until the decision on appeal becomes court may amend the order of forfeiture but must
final, unless the defendant consents in writing or on the not transfer any property interest to a third party
record. until the decision on appeal becomes final, unless

the defendant consents in writing or on the record.
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(e) Subsequently Located Property; Substitute (e) Subsequently Located Property; Substitute
Property. ,Property.

(1) On the, government's motion, the court may at
any time enter an-,order of forfeiture or amend an existing (1) In General. On the government's motion, the
order of forfeiture to include property that:, court may at any time enter an order of 

. (A) is subject to forfeitureunder an existing order of Iforfeiture or armende an existingiorder 'of 
forJeiture jbut wvas ,locaIed anrdidetified after that order was forfeiture to include property that:
entered; or J , 

(B) is substitute property that qualifies for forfeiture , , i(A)' is subject to forfeiture uner an existing'9
under an applicable statute.,, ' ' order of forfeiture but wajs located and,

-i,''Sj 1l+,r !1li ,, g S5 , 'F .8 a q - ' , i t tidentified afterdthat orderfWas entered;' or

(B)' is substitute property that qualifies for
* forfeiture under an applidable statute.,

',(2) If th e govermnt shows that the property is subject (2) Procedure. If the government shows that the.t

to forfeiture undr Rule 32.2'(e)(1), the court shall: propet is subJect to, foreiture under. Rule
(A) enter an order forfeiting, that property, or amend an 32.2(e)(1), the court must:

existing preliminary or final order to include it; and
(B) if a third party files ~a petition claiming an interest (A) enter an order forfeiting that property, or,

in the property,, conduct an ancillary proceeding under Rule amend an existing preliminary or final -

32.2(c)."'There 4 no riht to trial byjury under Rule 32.2(e). order to include it; and

(B) if a third party files a petition claiming
an interest in the property, conduct an
ancillary proceeding under Rule 32.2(c).

(3) Jury TrialLimited. There is no right to a jury
trial under Rule 32.2(e).

COMMITTEE NOTE

The language of Rule 32.2 has been amended as part of the general restyling of the Criminal Rules to make them
more easily understood and to make style and terminology consistent throughout the rules. These changes are intended
to be stylistic only.
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Rule 33. New Trial Rule 33. New Trial

On a defendant's motion, the court may grant a new trial to (a) Defendant's Motion. Upon the defendant's
that defendant if the interests of justice so require. If trial motion, the court may vacate any judgment and
was by the court without a jury, the court may- on grant a new trial if the interest of justice so requires.
defendant's motion for new trial- vacate the judgment, take If the case was tried without a jury, the court may
additional testimony, and direct the entry of a new judgment. "take additional testimony and enter a new judgment.
A motion for a new trial based on newly discovered evidence
may be made only within three years after the verdict or (b) Time to File.
finding of guilty. But if an appeal is pending, the court may
grant the motion only on remand of the case. A motion for a (1) Newly Discovered Evidence. Any motion for
new trial based on any other grounds may be made only a new trial grounded on newly discovered
within 7 days after the verdict or, finding ofguilty or within evidence must be filed within 3 years after the
such further time as the court may fix during the 7-day verdict or finding of guilty. If an appeal is

, period. pending, the court may not grant a motion for a
new trial until the appellate court remands the
case.

(2) Other Grounds. Any motion for a new trial
grounded on any reason other than newly
discovered evidence must be filed within 7
days after the verdict or finding of guilty, or
within such further time as the court sets
during the 7-day period.

COMMITTEE NOTE,

The language of Rule 33 has been amended as part of the general restyling of the Criminal Rules to make them more
easily understood and to make style and terminology consistent throughout the rules. These changes are intended to be
stylistic only.
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Rule 34. Arrest of Judgment PRule 34. Arresting Judgment

The court on motion of a defendant shall arrest judgment if (a) In General. Upon the defendant's motion or on its
the indictment or information does not charge an offense or own, the court must arrest judgmenit if:
if the rcourt wa's without jurisdiction of the offense charged.
The motion in arrest ofjudgmert shall be made within 7 . (1) the indictment or information'does n6t charge,
days after verdict or finding of guilty, or after plea of guilty an/offense; or
or nolo contendere, or within such further time, as' the court K

may fix during the 7-day period. (2) the court does 'not have jurisdiction of the''
'charged offense.

r 4 1 s N / , 1 4 J E ~~~~~~~~~t, i ,, S/rI| o * 9t1,

(b) Timeto File. The defendant must move to arrest
'judgment, within 7 days after the court accepts a', 

verdict or finding of guilty, or after a plea of guilty
or nolo contendere, or within such further time as

the court sets during the 7-day period.

COMMITTEE NOTE

The language of Rule 34 has been amended as part ofthe general restyling ofthe Criminal Rules to make them more
easily understood and to make style and terminology con istent throughout the rules. These changes are intended to be
stylistic only. 'i '
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Rule 35. Correction or Reduction of Sentence Rule 35. Correcting or Reducing a Sentence

(a) Correction of Sentence on Remand. The court shall (a) Correcting Clear Error. Within 7 days after
correct a sentence that is determined on appeal under 18 sentencing, the court may correct a sentence that
U.S.C. 3742 to have been imposed in violation of law, to resulted from arithmetical, technical, or other clear
have been imposed as a result of an incorrect application of error.
the sentencing guidelines, or to be unreasonable, upon
remand of the case to the court-

(1) for imposition of a sentence in accord with the
findings of the court of appeals; or

(2) for further sentencing proceedings if, after such
proceedings, the court determines that the original
sentence was incorrect.

(b) Reduction of Sentence for Substantial Assistance. If (b) Reducing a Sentence for Substantial Assistance.
the Government so moves within one year after the sentence
is imposed, the court may reduce a sentence to reflect a (1) In General. Upon the government's motion
defendant's subsequent, substantial assistance in made within one year after sentencing, the
investigating or prosecuting another person in accordance court may reduce a sentence if:
with the guidelines and policy statements issued by the
Sentencing Commission under 28 U.S.C. § 994. The, court (A) the defendant, after sentencing, provided
may consider a government motion to reduce a sentence substantial assistance in investigating or
made one year or more after the sentence is imposed if the prosecuting another person; and
defendant's substantial assistance involves information or
evidence not known by the defendant until one year or more (B) reducing the sentence accords with the
after sentence is imposed. In evaluating whether substantial Sentencing Commission's guidelines and
assistance has been rendered, the court may consider the policy statements.
defendant's pre-sentence assistance. In applying this
subdivision, the court may reduce the sentence to a level (2) Later Motion. The court may consider a
below that established by statute as a minimum sentence. government motion to reduce a sentence made

more than one year after sentencing if the
defendant's substantial assistance involved
information not known to the defendant until
more than one year after sentencing.

(3) Evaluating Substantial Assistance. In
evaluating whether the defendant has provided
substantial assistance, the court may consider
the defendant's presentence assistance.

(4) Below Statutory Minimum. When acting
under Rule 35(b), the court may reduce the
sentence to a level below the minimum
sentence established by statute.

(c) Correction of Sentence by Sentencing Court. The
court, acting within 7 days after the imposition of sentence,
may correct a sentence that was imposed as the result of
arithmetical, technical, or other clear error.
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COMMITTEE NOTE

The language of Ruie 35 hasbeen amended as part ofthe general restyling ofthe Criminal Rules to make them more
easily understood and to make style and terminology consistent throughout the rules. These changes are intended to be
stylistic only, except as noted below.

The Committee deleted current Rule 35(a) (Correction on Remand). Congress added that rule, which currently
addresses the issue of the district court's actions following a remand on the issue of sentencing, in-the SentencingReform
Act of 1984, Pub. L. No. 98473. The rule cross-references 18 U.S.C. § 3742, also enacted in 1984, which provides
detailed guidance on the various options available to the appellate courts in addressing sentencing errors. In reviewing
both provisions, the Committee concluded that Rule 35(a) was no longer needed. KFirst, the statute clearly'covers the
subject matter, and second, it is not necessary to address an issue that would be very clear to a district lcourt following
a decision by a court of appeals.

Former Rule 35(c), which addressed the authority of the court to correct certain errors in the sentence, is now
located in Rule 35(a). In the current version of Rule 35(c), the sentencing court is authorized to correct errors in the
sentence if the correction is made within seven days of the imposition of the sentence. The revised rule uses the term
sentencing." No change in practice is intended by using that term.

REPORTER'S NOTES

In publishing the "style" changes to the Federal Rules of Criminal Procedure, the Committee decided to publish
separately any rule that includes what it considered at least one'major substantive change. The purpose for this separate
publication is to highlight for the bench and the bar any proposed amendments that the Comrnmittee believes will resilt
in significant changes in current practice. Rule 35 was one of those rules. Another version of Rule 35, which includes
a substantive change, is presented in the "substantive" package.
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Rule 36. Clerical Mistakes. Rule 36. Clerical Error

Clerical mistakes in judgments, orders, or other parts of the After giving any notice it considers appropriate, the
record and errors in the record arising from oversight or court may at any time correct a clerical error in a
omission may be corrected by the court at any time and after judgment, order, or other part of the record, or correct an
such notice, if any, as the court orders. error in the record arising from oversight or omission.

COMMITTEE NOTE

The language of Rule 36 has been amended as part of the general restyling ofthe Criminal Rules to make them more
easily understood and to make style and terminology consistent throughout the rules. These changes are intended to be
stylistic only.
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[ ~~~~~VIII. APPEAL

[Rule 37. Taking APPeal. [Abrogated 1968.1 Rule 37., [Reserved].

Rule 38. Stay of Execution Rule 38.. Staying a Sentence or a, Disability

(a) Stay of Execution. A sentence of death shall be stayed (a) Death Sentence. The court must stay a'death
if an appeale is taken from the, coniviction'or sentence, sentence if the defendant appeals the conviction or

sentence.

(b) Imprisonment. A sentence of imprisonment shall be (h) Imprisonment.
stayed if an appeal is taken from the conviction or sentence
and the defendant is released pending disposition of appeal (1) Stay Granted. If the defendant is released
pursuant to Rule 9(b) of the Federal Rules of Appellate pending appeal, the court must stay a sentence
Procedure. Ifnot stayed, the court may recommend to the of imprisonment.
Attorney General that the defendant be retained at, or
transferred to, a place of confinement near the place of trial (2) Stay Denied; Place of Confinement. If the
or the place where an appeal is to be heard, for a period defendant is not released pending appeal, the
reasonably necessary to permit the defendant to assist in the court may recommend to the Attorney General
preparation of an appeal to the court of appeals. that the defendant be confined near the place

of the trial or appeal for a period reasonably
necessary to permit the defendant to assist in
preparing the appeal.

(c) Fine. A sentence to pay a fine or a fine and costs, if an (c Fine. If the defendant appeals, the district court, or
appeal is taken, may be stayed by the district court or by the the court of appeals under Federal Rule of
court of appeals upon such terms as the court deems proper. Appellate Procedure 8, may stay a sentence to pay a
The court may require the defendant pending appeal to fine or a fine and costs. The court may stay the
deposit the whole or any part of the fine and costs in the sentence on any termns considered appropriate and
registry of the district court, or to give bond for the payment may require the defendant to:
thereof, or to submit to an examination of assets, and it may
make any appropriate order to restrain the defendant from (1) deposit all or part of the fine and costs into the
dissipating such defendant's assets. district court's registry pending appeal;

(2) post a bond to pay the fine and costs; or

(3) submit to an examination concerning the
defendant's assets and, if appropriate, order the
defendant to refrain from dissipating assets.

(d) Probation. A sentence of probation may be stayed if an (d) Probation. If the defendant appeals, the court may
appeal from the conviction or sentence is taken. If the stay a sentence of probation. The court must set the
sentence is stayed, the court shall fix the terms of the stay. terms of any stay.
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(e) Notice to Victims and Restitution. A sanction imposed (e) Restitution and Notice to Victims.
as part of the sentence pursuant to 18 U.S.C. 3555 or 3556
may, if an appeal of the conviction or sentence is taken, be (1) In General. If the defendant appeals, the
stayed by the district court or by the court of appeals upon district court, or the court of appeals under
such terms as the court finds appropriate. The court may Federal Rule of Appellate Procedure 8, may
issue such orders as may be reasonably necessary to ensure stay - on any terms considered appropriate-
compliance with the sanction upon disposition of the appeal, any sentence providing for restitution under 18
including the entering of a restraining order or an injunction U.S.C. § 3556 or notice under 18 U.S.C.
or requiring a deposit in whole or in part of the monetary § 3555.
amount involved into the registry of the district court or
execution of a performancebond. (2) Ensuring Compliance. The court may issue

any order reasonably necessary to ensure
compliance with a restitution order or a notice
order after disposition of an appeal, including:

(A) a restraining order;

(B) an injunction;

(C) an order requiring the defendant to
deposit all or part of any monetary
restitution into the district court's
registry; or

(D) an order requiring the defendant to post a
bond.

(f) Disabilities. A civil or employment disability arising (f) Forfeiture. A stay of a forfeiture order is governed
under a Federal statute by reason of the defendant's by Rule 32.2(d).
conviction or sentence may, if an appeal is taken, be stayed
by the district court or by the court of appeals upon such (g) Disability. If the defendant's conviction or
terms as the court finds appropriate. The court may enter a sentence creates a civil or employment disability
restraining order or an injunction, or take any other action under federal law, the district court, or the court of
that may be reasonably necessary to protect the interest appeals under Federal Rule of AppellateProcedure
represented by the disability pending disposition of the 8, may stay the disability pending appeal on any
appeal. terms considered appropriate. The court may issue

any order reasonably necessary to protect the
interest represented by the disability pending
appeal, including a restraining order or an

_ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ in ju n ctio n .

COMMITTEE NOTE

The language of Rule 38 has been amended as part of the general restyling of the Criminal Rules to make them more
easily understood and to make style and terminology consistent throughout the rules. These changes are intended to be
stylistic only.

The reference to Appellate Rule 9(b) is deleted. The Committee believed that the reference was unnecessary and
its deletion was not intended to be substantive in nature.
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Rule 39. Supervision of Appeal [Abrogated 1968] Rule 39. IReservedi

IX. SUPPLEMIENTARY AND SPECIAL TITLE VIII. SUPPLEMENTARY AND
, PROCEEDINGS . ! SPECIAL PROCEEDINGS

Rule 40. Commitment to Another District Rule 40. Arrest for Failing to Appear ininother'
District 1

(a) Appearance Before Federal Magistrate Judge. If a (a) In General. If a person is arrested under a warrant
person is arrested in a district other than that in which the issued in another district for failing to appear-as
offense is alleged'to have' 1een5ccoimmitted, that person shall required by the terms of that person's release under
be taken without unnecessary delay before the nearest 18 U.S.C. §§ 3141-3156 or by a subpoena - the
available federal magistrate judge, in accordance with the person must be taken without unnecessary delay
provisions of Rule 5. Preliminary proceedings concerning before a magistrate judge in the district of the arrest.
the defendant shall be conducted iin accordance with Rules 5
and 5.1, except that if no preliminary examination is held (b) Proceedings. The judge must proceed under Rule
because an indictment ha's been retfurned or an information 5(c)(3) as applicable.
filed or-because the defendant elects t have the preliminary
hearing conducted in the district in which the prosecution is (c) Release or Detention Order. The judge may
pending, the person shall be held to answer upon a finding modify any previous release or detention order
that such person is the person namedin the indictment, issued in another district, but must state in writing
information, or warrant. If held to answer, the defendant the reasons for doing so. '
shall be held to answer in the district court in which the
prosecution, is pending - provided that a warrant is issued
in that district if the arrest was nrade.without a warrant-
upon production of the warrant or a certified copy thereof.
The warrant or certified copy may be produced by facsimile
transmission.

(b) Statement by Federal Magistrate Judge. In addition to
the statements reqiired by Rule 5, the federal magistrate
judge shall informthe defendahnt 'of the provisions of Rule
20.

(c) Papers& If a defendantis held or discharged, the papers
in the proceeding and any bail taken shall be transmitted to!
the clerk of the district court in which the prosecution is
pending.
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(d) Arrest of Probationer or Supervised Releasee. If a
person is arrested for a violation of probation or supervised
release in a district other than the district having jurisdiction,
such person must be taken without unnecessary delay before
the nearest available federal magistrate judge. The person
may be released under Rule 46(c). The federal magistrate
judge, shall:

(1) Proceed under Rule 32.1 if jurisdiction over the
person is transferred to that district;

(2) Hold. a prompt preliminary hearing if the alleged
violation occurred in that district, and either (i) hold
the person to answer in the district court of the district
having jurisdiction or (ii) dismiss the proceedings and
so notify the court; or

(3) Otherwise order the person held to answer in the
district court of the district having jurisdiction upon
production of certified copies of the judgment, the
warrant, and the application for the warrant, and upon
a finding that the person before the magistrate judge is
the person named in the warrant.

(e) Arrest for Failure to Appear. If a person is arrested on
a warrant in a district other than that in which the warrant
was issued, and the warrant was issued because of the failure
of the person named therein to appear as required pursuant to
a subpoena or the terms of that person's release, the person
arrested must be taken without unnecessary delay before the
nearest available federal magistrate judge. Upon production
of the warrant or a certified copy thereof and a finding that
the person before the magistrate judge is the person named
in the warrant, the federal magistrate judge shall hold the
person to answer in the district in which the warrant was
issued.

(f) Release or Detention. If a person was previously
detained or conditionally released, pursuant to chapter 207
of title 18, United States Code, in another district where a
warrant, information, or indictment issued, the federal
magistrate judge shall take into account the decision
previously made and the reasons set forth therefor, if any,
but will not be bound by that decision. If the federal
magistrate judge amends the release or detention decision or
alters the conditions of release, the magistrate judge shall set
forth the reasons therefor in writing.
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COMMITTEE NOTE

The language of Rule 40 has been amended as part of the general restyling of the Criminal Rules to make them more
easily understood and to make style and terminology consistent throughout the rules. These changes are intended to be
stylistic only.

Rule 40 has been completely revised. The Committee believed that it would be mnuch clearer and more helpful to
locate portions of Rule 40 in Rules 5 (initial appearances), 5.1 (preliminary hearings), and 32.1 (revocation or
modification of probation or supervised release). Accordingly, current Rule 40(a) has been relocated in Rules 5 and 5. 1.
Current Rule 40(b) has been relocated in Rule 5(c)(2)(B) and current Rule140(c) has been moved to Rule 5(c)(2)(F).

Current Rule 40(d) has been relocated in Rule 32.1l(a)(5). The first sentence of current Rule 40(e) is now located
in revised Rule 40(a). The second sentence of current Rule 40(e) is now in revised Rule 40(b) and current Rule 40(f) is
revised Rule 40(c).
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Rule 41. Search and Seizure Rule 41. Search and Seizure

(a) Authority to Issue Warrant. Upon the request of a (a) Scope and Definitions.
federal law enforcement officer or an attorney for the
government, a search warrant authorized by this rule may be (1) Scope. This rule does not modify, any statute
issued (1) by a federal magistrate judge, or a state court of regulating search or seizure, or the issuance
record within the federal district, for a search of property or and execution of a search warrant in special
for a person within the district and (2) by a federal, circumstances.
magistrate judge for a search of property or for a person
either within or outside the, district if the property or person
is within the district when the warrant is sought but might
move outside the district before the warrant is executed.

(2) Definitions. The following definitions apply
under this rule:

(A) "Property" includes documents, books,
papers, any other tangible objects, and
information.

(B) "Daytirme" means the hours between
6:00 a.m. and 10:00 p.m. according to
local time.

(C) "Federal law enforcement officer"
means a government agent (other than
an attorney for the government) who is
engaged in enforcing the criminal laws
and is within any category of officers
authorized by the Attorney General to
request a search warrant.
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(b) Authority to Issue a Warrant. At the request of
a federal law enforcement officer or an attorney
for the government:

(1) a magistrate judge with authority"in the
district - or if none is reasonably available,
a judge of a state court of record in the
district has authority "to issue a warrant to
search ifor and seiz~ea p r property
Iocatedwtithdsritan

(2) a istrate"judge witithony in the
,",'.diict hasauthority to isueaN warrant f6r a

,lT qperson or property outside the district if the
person or property is located within the
district when the warrant is issued but might
move or be moved outside the district before
the warrant is executed.

j (b) Property or Persons Which May be Seized With a (c) Persons or Property Subject to Search or
ant. A warrant may be issued under this rule to search Seizure. A warrant may be issued for any of the

seize any (I) property that constitutes evidence of the following:
commission of a criminal offense; or (2) contraband, the 1
fruits of the crime, or things otherwise criminally possessed; (1) evidence of a crime;

or (3) property designed or intended for use or which has
been used as the means of committing a criminal offense; or (2) contraband, fruits of crime, or other items
l 4) person for whose arrest there is probable cause, or who is illegally possessed;
Unlawfully restrained. I

(3) property designed for use, intended for use,
or used in committing a crime; or

(4) a person to be arrested or a person who is
i . r unlawfully restrained.
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(c) Issuance and Contents. (d) Obtaining a Warrant.
(1) Warrant Upon Affidavit. A warrant other than a

warrant upon oral testimony under paragraph (2) of this (1) Probable Cause. After receiving an
subdivision shall issue only on an affidavit or affidavits affidavit or other information, a magistrate
sworn to before the federal magistrate judge or state judge judge or a judge of a state court of record
and establishing grounds for issuing the warrant. If the must issue the warrant if there is probable
federal magistrate judge or state judge is satisfied that the cause to search for and seize a person or
grounds for the application exist or that there is probable property under Rule 41(c).
cause to believe that they exist, that magistrate judge or
state judge shall issue a warrant identifying the property or (2) Requesting a Warrant in the Presence of a
person to be seized and naming or describing the person or Judge.
place to be searched. The finding of probable cause may
be based upon hearsay evidence in whole or in part. Before (A) Warrant on an Affidavit. When a
ruling on a request for a warrant the federal magistrate 'federal law enforcement officer or an
judge or state judge may require the affiant to appear attorney for the 'government presents
personally and may examine under oath the affiant and any an affidavit in support of a warrant, the
witnesses the affiant may produce, provided that such judge may require the affiant to appear
proceeding shall be taken down by a court reporter or personally and may examine under
recording equipment and made part of the affidavit. oath the affiant and any witness the

affiantproduces.

(B) Warrant on Sworn Testimony. The
judge may wholly or partially dispense
with a written affidavit and base a
warrant on sworn testimony if doing so
is reasonable under the circumstances.

(C) Recording Testimony. Testimony
taken in' support of a warrant must be
recorded by a court reporter or by a
suitable recording device, and the
judge must file the transcript or
recording with the clerk, along with
any affidavit.

The warrant shall be directed to a civil officer of the United
States authorized to enforce or assist in enforcing any law
thereof or to a person so authorized by the President of the
United States.

It shall command the officer to search, within a specified
period of time not to exceed 10 days, the person or place
named for the property or person specified. The warrant
shall be served in the daytime, unless the issuing authority,
by appropriate provision in the warrant, and for reasonable
cause shown, authorized its execution at times other than
daytime. It shall designate a federal magistrate judge to
whom it shall be returned.
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(2) Warrant Upon Oral Testimony.. (3) Requesting a Warrant by Telephonic or
(A) General Rule. If the circumstances make it Other Means.

reasonable to~dispense, in whole or, in part, with a written
affidavit, a Federal magistrate judge may issue a warrant (A) In GeneraL A magistrate judge may
based uponsworn testimony commnunicated by telephone issue~ a warrant based on information.
or other appropriate'means, including facsimile .omi'cmumcated'by telephone 'or other
transmission. * appropriate means, including facsimile

ttansmission'j .

(B) Application. The person who is requesting the
warrant shall prepare a document to be known as a (B) Recording Testimony. lponr learning
duplicate original warrant and shall read such duplicate ' that an app-licait is requestinglaa; -, 
original warrant, verbatim, to the Federal magistrate judgel warrant, a magistrat judge must:
The Federal magistrate judge shall enter, verbatim, what is . ,

so Iread to such magistrate judge on a document to be 4 (i), place underboath the applicant
known as the original warrant. The Federal magistrate 1land any person onriwhose,
al judge may direct that thp warrant be modified. i testimony ,the application is

based; and. 1

l , i > t 1> F ' . i .r. 1 ff (ii) make a verbatim record of the.i
1 i ; 4 2 [ conversation with a suitable

recording device, if available, or
by a court reporter, or in writing.

(C) Issuance. If the Federal magistrate judge is satisfied
that the circumstances are such as to make it reasonable to!
dispense with a written, affidavit and that the grounds for
the application exist or that there is probable cause to
believe that they exist, the Federal magistrate judge shall
order the issuance of a warrantby directing the person
requesting the warrant to signthe Federal magistrate
judge'sname on the duplicate original warrant. The
Federal magistrate judge shall immediately sign the
original warrant and enter on the face of the original
warrant the exact, time when the warrant was ordered to b
issued. The finding of probable cause for a warrant upon
oral testimony may be based on the same kind of evidence
as is sufficient for a warrant upon affidavit.
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(77 (D) Recording and Certification of Testimony. When a (C) Certifying Testimony. The magistrate
caller informs the Federal magistrate judge that the purpose judge must have any recording or court
of the call is to request a warrant, the Federal magistrate reporter's notes transcribed, certify the
judge shall immediately place under oath each person transcription's accuracy, and file a
whose testimony forms a basis of the application and each copy of the record and the
person applying for that warrant. If a voice recording transcription with the clerk. Any
device is available, the Federal magistrate judge shall written verbatim record must be signed
record by means of such device all of the call after the by the magistrate judge and filed with
caller informs the Federal magistrate judge that the purpose the clerk.
of the call is to request a warrant. Otherwise a
stenographic or longhand verbatim record shall be made. (D) Suppression Limited. Absent a finding
If a voice recording device is used or a stenographic record of bad faith, evidence obtained from a
made, the Federal magistrate judge shall have the record warrant issued under Rule 41(d)(3)(A)
transcribed, shall certify the accuracy of the transcription, is not subject to suppression on the
and shall file a copy of the original record and the ground that issuing the warrant in that
transcription with the court. If a longhand verbatim record manner was unreasonable under the
is made, the Federal magistrate judge shall file a signed circumstances.
copy with the court.

(E) Contents. The contents of a warrant upon oral (e) Issuing the Warrant.
testimony shall be the same as the contents of a warrant
upon affidavit. (1) In General. The magistrate judge or a judge

of a state court of record must issue the
warrant to an officer authorized to execute it.

(2) Contents of the Warrant. The warrant must
identify the person or property to be
searched, identify any person or property to
be seized, and designate the magistrate judge
to whom it must be returned. The warrant
must command the officer to:

(A) execute the warrant within a specified
time no longer than 10 days;

(B) execute the warrant during the
daytime, unless the judge for good
cause expressly authorizes execution at
another time; and

(C) return the warrant to the magistrate
judge designated in the warrant.
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(F) Additional Rule for Execution.'The person who (3) Warrant by Telephonic or Other Means. If
executes the warrant shall enter the exact time of execution ila magistrate judge decides to proceed under
on the face of the duplicate original warrant. Rule 41 (d)(3)(A), the following additional

procedures apply:

,'-I(A) Piaring a Proposed Duplicate i
, 4 ' ' ,, ,N. A.\-> I'll,, villa 1zo 'l'. Original Warrant. The applicant must

.I',,i,, X1,4prepare a "proposed duplicate original
44l[I wafrant" ,and must read 'r crthierwise

traansmit the contents of that document
verbatiml tothe magistriate judge.

#04 .1 . (B)I Preparing-an Original Warrant. The,
magistrate judge nust enter thel
contentsof the! proposed' dulicate i

4 i .'orijginal warrant~into an iorig~ifal w -
'warrant.

(C) Modifications. The magistrate'udge'
may direct the aoplicant to modify the
proposed duplicate original warrant. In
that case, the judge must also 'modify,
the original warrant.

(G) Motion to Suppress Precluded. Absent a finding of (D) Signing the Original Warrant and the
bad faith, evidence obtained pursuant to a warrant issued Duplicate Original Warrant. Upon ti,

L under this paragraph is not subject to a motion to suppress determining to issue the warrant, the
on the ground that the circumstances were not such as to magistrate judge must immediately
make it reasonable to dispense with a written affidavit. sign the original warrant, enter on its

face the exact time it is issued, and
direct the applicant to sign the judge's
name on the duplicate original warrant.
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(d) Execution and Return with Inventory. The officer (f) Executing and Returning the Warrant.
taking property under the warrant shall give to the person
from whom or from whose premises the property was taken a (1) Noting the Time. The officer executing the
copy of the warrant and a receipt for the property taken or warrant must enter on its face the exact date
shall leave the copy and receipt at the place from which the and time it is executed.
property was taken.

(2) Inventory.' An officer present during the
execution of the warrant must prepare and
verify an inventory of any property seized.
'The officer must do so in the presence of
another officer and 'the person from whom,
or from whose premises, the property was
taken. ^ If either one is not present, the officer
must prepare and verify the inventory in the
presence of at least one other credible
person.

(3) Receipt. The officer executing the warrant
must:

(A) give a copy of the warrant and a
receipt for the property taken to the
person from whom, or from whose
premises, the property was taken; or

(B) leave a copy of the warrant and receipt I
at the place where the officer took the
property.

The return shall be made promptly and shall be accompanied (4) Return. The officer executing the warrant
by a written inventory of any property taken. The inventory must promptly return it- together with a
shall be made in the presence of the applicant for the warrant copy of the inventory - to the magistrate
and the person from whose possession or premises the judge designated on the warrant. The judge-
property was' taken, if they are present, or in the presence of must, on request, give a copy of the
at least one credible person other than the applicant for the inventory to the person from whom, or from
warrant or the person from whose possession or premises the whose premises, the property was taken and
property was taken, and shall be verified by the officer. The to the applicant for the warrant.
federal magistrate judge shall upon request deliver a copy of
the inventory to the person from whom or from whose
premises the property was taken and to the applicant for the
warrant.
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(e) Motion for Return of Property. A person aggrieved by (g) Motion to Return Property. A person'aggrieved
an unlawful search and seizure or by the deprivation of by an unlawful search and seizure of property or
property may move the district court for the district in which by the deprivation of property may move for the
the property was seized for the return of the property on the propertys. returns The motion must be filed in the
ground that such person is entitled to lawful possession of ,district where the property was seized. Theicourti,
the property. The court shall receive evidence on any issue must receive evidence on any factual issue it
of fact necessary to thedecisionof the, motion. If the motion necessary to decide the motion. If it grants the
is granted, the property shall be retured to the movant, motion, the court must return the property to the
although reasonable conditions ,may be im:posed to protect movant, but may impose reasonable conditions to
access and use of the propertytin subsequentgproceedifigs. If' protect access to the property and its use in later
amotion, or return of property isnmade For comes on for proceedings.
hearing in the district of trial after an indictment or
Itinformation is filed,, it'shallFbeFtteated also asa motion to
'suppress under' Rue,,'2~ F~F

|o) Mot'ion' tW Suppress. itln'tsup s evidence Al (h) Motion to Suppress. A defendant may move to
miay be made in the court of the district of trial as provided suppress evidence in the court where the trial will
in Rule 12. ' occur, as Rule 12 provides.

l.(g) Return of Papers to Clerk. The federal magistrate (i) Forwarding Papers to the Clerk. The
judge before whom the warrant is returned shall attach to the magistrate judge to whom the warrant is returned
l arrant a copy of the return, inventory and all other papers jmust attach to the warrant a copy of the return, of
in connection therewith and shall file them with the clerk of the inventory, and of all other related papers and
lhe district court for the district in which the property was ' must deliver them to the clerk in the district where
seized. ' ' the property was seized.

Scope and Definitions. This rule does not modify any
act, inconsistent with it, regulating search, seizure and the l
issuances and execution of search warrarits in circumstances

which special provision is made. The term "property" is
ised in this rule to include documents, -books, papers and any
'ther tangible objects. The term "daytime" is used in this

wkule mean hours from 6:00 am.' to 10:00' p.m. according to 0
cal time. The phrase "federal laW'enforcemnent officer" is L

i sed in this rule to mean any government agent, other than
n attorney for the government as defined in Rule 54(c), who,

i engaged in the enforcement of the criminal laws and is
ithin any category of officers authorized by the Attorney

_General to request the issuance of a search warrant.

COMMITTEE NOTE

The language of Rule 41 has been amended as part of the general restyling of the Criminal Rules to make them
more easily understood and to make style and terminology consistent throughout the rules. These changes are
intended to be stylistic only, except as otherwise noted below. Rule 41 has been completely reorganized to make
it easier to read and apply its key provisions.
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Current Rule 41(c)(1), which refers to the fact that hearsay evidence may be used to support probable cause,
has been deleted. That language was added to the rule in 1972, apparently to reflect emerging federal case law.
See Advisory Committee Note to 1972 Amendments to Rule 41 (citing cases). Similar language was added to Rule
4 in 1974. In the intervening years, however, the case law has become perfectly clear on that proposition. Thus,
the Committee believed that the reference to hearsay was no longer necessary. Furthermore, the limited reference
to hearsay evidence was misleading to the extent that it might have suggested that other forms of inadmissible
evidence could not be considered. For example, the rule made no reference to considering a defendant's prior
criminal record, which clearly may be considered in deciding whether probable cause exists. See, e.g., Brinegar
v. United States, 338 U.S. 160 (1949) (officer's knowledge of defendant's prior criminal activity). Rather than
address that issue, or any other similar issues, the Committee believed that the matter was best addressed in Rule
1 lO1(d)(3), Federal Rules of Evidence. That rule explicitly provides that the Federal Rules of Evidence do not
apply to "preliminary examinations in criminal cases,... issuance of warrants for arrest, criminal summonses, and
dsearch warrants ...." The Advisory Committee Note accompanying that rule recognizes that: "The nature of the
proceedings makes application-,of the formal rules of evidence inappropriate and impracticable." The Committee
-did not intend to make any substantive changes in practice by deleting the reference to hearsay evidence.

Current Rule 41 (d) provides that the officer taking the property under the warrant must provide a receipt for
the property and complete an inventory. The revised rule indicates that the inventory may be completed by an
officer present during the execution of the warrant, and not necessarily the officer actually executing the warrant.
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Rule 42. Criminal Contempt' Rule 42. Criminal Contempt

(b) Disposition Upon Notice and Hearing. A criminal (a) Disposition After Notice. ny person who
contempt except as provided in subdivision (a) of this rule- commits criminal contempt may be punished for
shall be prosecuted on notice. TIhe notice shall state' the time that contempt after prosecution on notice.'
and place of hearing, allowing a relasonable time 'for the
preparation 'of the defense, and Ishall state the essential facts (1) Notice. The court must 'give the person
constituting the criminal corntempt charged "and 'describe it as ' ' notice in open co]rt, in an orderto show
such. The notice shall 'be given orally 'bky the judge in open ' cause, or in an arrest orderl The notice must
court in the presence of the defendant or,; on application of 'i ' ' I'
the United States attorney &ortof an attbrney appointed by the (A)", state the time and place of the trial;'
court for that purpose, by 'anorder to show causel or lanorder ' ' i
of arrest. The. dendant' is entitled to a trialbyjury jin any (B) allow the defendant a lreasbnable time
case in which an act of Congress so',tprovides.' iThe ,defqndant to prepare a defense;stpd lI'
is entitled to admission to bail as provided in these rules. If
the contempt cbharged inyolves disrespect to or criticism of a (C) state the essential facts constituting the
judge, that juidge eisfdisqualifedflwro presiding atnthe ttrial or charged criminal contempt and
hearing except with th ,defedaht'I consentUilU po, aVyerdict describeit as suchh.>
or finding of guilt the court shall enter an order fixing the
punishment. (2) Appointing a Prosecutor. The court must

request that the contempt be prosecuted by
an attorney for the government, unless the
interest of justice requires the appointment
of another attorney. If the government
declines the request, the court must appoint
another attorney to prosecute the contempt.

(3) Trial and Disposition. A person being
prosecuted for criminal contempt is entitled
to a jury trial in any case in which federal
law so provides and must be released or
detained as Rule 46 provides. If the criminal
contempt involves disrespect toward or
criticism of a judge, that judge is disqualified
from presiding at the contempt trial or
hearing unless the defendant consents. Upon
a finding or verdict of guilty, the court must
impose the punishment.

(a) Summary Disposition. A criminal contempt may be (b) Summary Disposition. Notwithstanding any
punished summarily if the judge certifies that the judge saw other provision of these rules, the court (other
or heard the conduct constituting the contempt and that it than a magistrate judge) may summarily punish a
was committed in the actual presence of the court. The order person who commits criminal contempt in its
of contempt shall recite the facts and shall be signed by the presence if the judge saw or heard the
judge and entered of record. contemptuous conduct and so certifies; a

magistrate judge may summarily punish a person
as provided in 28 U.S.C. § 636(e). The contempt
order must recite the facts, be signed by the judge,
and be filed with the clerk.
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COMMITTEE NOTE

-'The language"ofRule 42 has been amended as part of the general restyling ofthe Criminal Rules to make them
more easily understood and to make style and terminology consistent throughout the rules. These changes are
intended to be stylistic only, except as noted below.

The revised rule is intended to more clearly set out the procedures for conducting a criminal contempt
proceeding. The current rule implicitly recognizes that an attorney for the government may be involved in the
prosecution of such cases. Revised Rule 42(a)(2) now explicitly addresses the appointment of a "prosecutor" and
adopts language to reflect the holding in Young v. United States ex reL Vuitton, 481 U.S. 787 (1987). In that case
the Supreme Court indicated that ordinarily the court should request that an attorney for the government prosecute
the contempt; only if that request is denied, should the court appoint a private prosecutor. The rule envisions that
a disinterested counsel should be appointed to prosecute the contempt.

Rule 42(b) has been amended to make it clear that a court may summarily punish a person for committing
contempt in the court's presence without regard to whether other rules, such as Rule 32 (sentencing procedures),
might otherwise apply. See, e.g., United States v. Martin-Trigona, 759 F.2d 1017 (2d Cir. 1985). Further, Rule'
42(b) has been amended to recognize the contempt powers of a court (other than a magistrate judge) and a
magistrate judge.'
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X. GENERAL PROVISIONS TITLE IX. GENERAL PROVISIONS

Rule 43. Presence of the Defendant Rule 43. Defendant's Presence

(a) Presence Required. The defendant shall be present at (a)' A Wheh Required. Unless this rule provides°
the arraignment, at the time of the plea, at every stage of the r " otherwise, the defendant must be present at:
trial including' the impaneling of the jury and the return of
the verdict, andat the imposition of sentence, except as, (1) 'the initial appearance, the arraignment, and
otherwiselprovided by this rule. the-plea;

(2) every trial stage, including jury impanelment
and the return of the verdict; and

-(3) sentencing.

(b) Continued Presence Not Required. The further (b) When Not Required. A defendant need not be
progress of the trial to and including the return of the verdict, present under any of the following circumstances:
and the imposition of sentence, will not be prevented and the
defendant will be considered to have waived the right to be (1) Organizational Defendant. The defendant
present whenever a defendant, initially present at trial, or is an organization represented by counsel
having pleaded guilty or nolo contendere, who is present.

(1) is voluntarily absent after the trial has commenced
(whether or not the defendant has been informed by the (2) Misdemeanor Offense. The offense is
court of the obligation to remain during the trial), punishable by fine or by imprisonment for

(2) in a noncapital case, is voluntarily absent at the not more than one year, or both, and with the
imposition of sentence, or defendant's written consent, the court

(3) after being warned by the court that disruptive permits arraignment, plea, trial, and
conduct will cause the removal of the defendant from the sentencing to occur in the defendant's
courtroom, persists in conduct which is such as to justify absence.
exclusion from the courtroom.

(3) Conference or Hearing on a Legal
Question. The proceeding involves only a
conference or hearing on a question of law.

(4) Sentence Correction. The proceeding
involves the correction or reduction of
sentence under Rule 35 or 18 U.S.C.
§ 3582(c).
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(c) Presence Not Required. A defendant need not be (c) Waiving Continued Presence.
present:

(1) when- represented by counsel and the defendant is an (1) In General. A defendant who was initially
organization, as defined in 18 U.S.C. § 18; present at trial, or who'had pleaded guilty or

(2) when the offense is punishable by fine or by nolo contendere, waives the right to be
imprisonment for not more than one year or both, and the present under the following circumstances:
court, with the written consent of the defendant, permits
arraignment, plea, trial, and imposition of sentence in the (A) when the defendant is voluntarily
defendant's absence; absent after the trial has begun,

(3) when the proceeding involves only a conference or regardless of whether the court
hearing upon a question of law; or informed the defendant of an

(4) when the proceeding involves a reduction or obligation to remain during trial;
correction of sentence under Rule 35(b) or (c) or 18 U.S.C.
§ 3582(c). (B) in a noncapital case, when the

defendant is voluntarily absent during
sentencing; or

(C) when the court warns the defendant
that it will remove the defendant from
the courtroom for disruptive behavior,
but the defendant persists in conduct
that justifiesiremoval from thy
courtroom.

(2) Waiver's Effect. If the defendant waives the
right to be present, the trial may proceed to
completion, including the verdict's return
and sentencing, during the defendant's
absence.

COMMITTEE NOTE

The language of Rule 43 has been amended as part of the general restyling of the Criminal Rules to make them
more easily understood and to make style and terminology consistent throughout the rules. These changes are
intended to be stylistic only.

REPORTER'S NOTES

In publishing the "style" changes to the Federal Rules of Criminal Procedure, the Committee decided to publish
separately any rule that includes what it considered at least one major substantive change. The purpose for this
separate publication is to highlight for the bench and the bar any proposed amendments that the Committee believes
will result in significant changes in current practice. Rule 43 was one of those rules. Another version of Rule 43,
which recognizes that the proposed Rules 5 and 10 would authorize video teleconferencing of certain proceedings,
is included in the "substantive" package.
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Rule 44. Right to and Assignment of Counsel Rule 44. Right to and Appointment of Counsel

(a) Right to As~sijgned Counsel. Every defendant who is (a) Right to Appointed ,Counsel. A defendant who
unable to tobtai ,counsel shall be entitled to have counsel is unable to obtain counsel is entitled to have
assigned ,to, represent that defendant at eyery stage of the counsel appointed to represent the defendant [at r
pr6ceedihg& from initial appearance before the federal every stage of the proceeding from initial
magistrate judgepr the court through appeal, unless the appearance through appeal unless the defendant
ltdefendant waives suchlappowaives -this r ght.

(b) Assiginmint 'Procedure ThWe procedures for (b) Appoin'tinut Poere. Feeratla ad cal
implementing the right set ,od inIsubdivision (a) shall be court rules govern the reue for implmening
thoseprovidedb;l-a'w1 dby~lo'licalNiesofcourtestablished theright to counsel. '1
pursuant thereto.

(c),,' Joint Repriesentation. Whenever two or more (c) Inquiry Into Joint Representation.
ldefendants have beenjointly charged pursuant to Rule 8(b) 
lor have been joined for trial pursuant to Rule 13, and are (1) Joint Representation. Joint representation
represented by#the same retained or assigned counsel or by, occurs when:
retained, or assigned- counsel who are associated in the
IIpractice f law 'the 'court shall promptly inquire with respect (A) two or more defendants have been
lto such joint representation' anid shall personally advise each charged jointly under Rule 8(b) or
,,defendantof the fightito the effective assistance of counsel have been joined for trial under Rule
including separate representation! cUnless it appears that 13; and
lthere is god cause to believe no conflict of interest is likely
l ,to arise,' the &iJ shilI take",'sch measures as may be' (B) the defendants are represented by the
i appropriate to i-&lWVeach delf~dafit's right to counsel. same counsel, or counsel who are

associated in law practice.

(2) Court's Responsibilities in Cases of Joint
|L- : ,,o, , ' t. Representation. The court must-promptly

inquire about the propriety ofjoint
representation and must personally advise
each defendant of the right to the effective
assistance of counsel, including separate
representation. Unless there is good cause to
believe that no conflict of interest is likely to
arise, the court must take appropriate
measures to protect each defendant's right to
counsel.

COMMITTEE NOTE

The language of Rule 44 has been amended as part of the general restyling of the Criminal Rules to make them
more easily understood and to make style'and terminology consistent throughout the rules. These changes are
intended to'be' stylistic only.

Revised Rule 44 now refers to the "appointment" of counsel, rather than the assignment of counsel; the
Committee believed the former term was more appropriate. See 18 U.S.C. § 3006A. In Rule 44(c), the term
"retained or assigned" has been deleted as being unnecessary, without changing the court's responsibility to conduct
an inquiry where joint representation occurs.
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(Rev. 08-15-01)

Rule 45. Time Rule 45. Computing and Extending Time

(a) Computation. In computing any period of time the (a) Computing Time. The'following rules apply in

day of the act or event from which the designated period of computing any period of time specified in these

time begins to run shall not be included. The last day of the rules, any local rule, or any court order:

period so computed shall be included, unless it is a Saturday,
a Sunday, or a legal holiday, or, when the act to be done is (1) Day of the Event Excluded. Exclude the

the filing of some paper in court, a day on which weather or day of the act, event, or default that begins

other conditions have made the office of the clerk of the the period.
district court inaccessible, in which event, the period runs
until the end of the next day which is not one of the (2) Exclusion from Brief Periods. Exclude

aforementioned days. When a period of time prescribed or intermediate Saturdays, Sundays, and legal
allowed is less than 11 days, intermediate Saturdays, holidays when the period is less than 11

Sundays and legal holidays shall be excluded in the days.
computation. As used in these rules, "legal holiday"
includes New Year's Day, Birthday of Martin Luther King, (3) Last Day. Include the last day of the period

Jr., Washington's Birthday, Memorial Day, Independence unless it is a Saturday, Sunday, legal holiday,
Day, Labor Day, Columbus Day, Veterans Day, or day on which weather or other conditions

Thanksgiving Day, Christmas Day, and any other day make the clerk's office inaccessible. When

appointed as a holiday by the President or the Congress of the last day is excluded, the period runs until
ithe United States, or by the state in which the district court is the end of the next day that is not a Saturday,
held. Sunday, legal holiday, or day when the

clerk's office is inaccessible.

(4) "Legal Holiday" Defined. As used in this
rule, "legal holiday" means:

V l (A) the day set aside by statute for

observing:

(i) New Year's Day,

(ii) Martin Luther King, Jr.'s
Birthday;

. ______________________________________________ (iii) W ashington's Birthday;

(iv) Memorial Day;

(v) Independence Day;

(vi) Labor Day,

(vii) Columbus Day;

(viii)Veterans' Day;

(ix) Thanksgiving Day;

(x) Christmas Day; and

(B) any other day declared a holiday by the
President, the Congress, or the state
where the district court is held.
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(b) Enlargement. When an act is required or allowed to (b) Extending Time.
be done, at or within a specified time, the court for cause
shown may at any;,time in its discretion (i) with or without' (1) In General. When an act must or may be
motion or notice, order the period enlarged ifrequest , done within aspecified period, the court on"i
therefor is made before the expiration of the period its own may extend, the time, or for good,,
originally prescribed or, as extended by a previous order or cause may do so on a party's motion made:
(2) upon motion made after the expiration of the specified
period permit the act to be done if the failure to act was the (A), the originally'prescribed &or
result of excusable neglect; but the court may not extend the Iprevously extended time expires; or
time for taking any action under Rules 29, 33, 34 and 35,
except to the extent and under the conditions stated in them. (B) after the timeexpires if the paity failed

to act because of excusable ,n4eecf.

(2), Excepions. T utmn-otexendte

- 34, ad 35, except assae i hs ules. l. 

[(c) Unaffected by Expiration of Term.] Rescinded Feb.
28, 1966, eff. July 1, 1966. __

(d) For Motions; Affidavits. A written motion, other
than one which may be heard exparte, and notice of the
hearing thereof shall be served not later than 5 days before

rthe time specified for the hearing unless a different period is 7N

fixed by rule or order of the court. For cause shown such an
order may be made on ex parte application. When a motion
is supported by an affidavit, the affidavit shall be served with
the motion; and opposing affidavits may be served not less
than 1 day before the hearing unless the court permits them
to be served at a later time.

(e) Additional Time After Service by Mail. Whenever a (c) Additional Time After Service. When these
party has the right or is required to do an act within a rules permit or require a party to act within a
prescribed period after the service of a notice or other paper specified period after a notice or a paper has been!
upon that party and the notice or other paper is served by served on that party, 3 days are added to the
mail, 3 days shall be added to the prescribed period. period if service occurs in the manner provided

under Federal Rule of Civil Procedure 5(b)(2)(B),
_________________________________________________ (C), or (D ).

COMMITTEE NOTE

The language of Rule 45 has been amended as part of the general restyling of the Criminal Rules to make them
more easily understood and to make style and terminology consistent throughout the rules. These changes are
intended to be stylistic only.

The additional three days provided by Rule 45(c) is extended to the means of service authorized by the new
paragraph (D) added to Rule 5(b) of the Federal Rules of Civil Procedure, including - with the consent of the
person served - service by electronic means. The means of service authorized in civil actions apply to criminal
cases under Rule 49 (b).

Rule 45(d), which governs the timing of written motions and affidavits, has been moved to Rule 47.

Rules App. D-160 Page -147-



Rule 46. Release from Custody, Rule 46. Release from Custody; Supervising Detention

(a) Release Prior to Trial. Eligibility for release prior to (a) Before Trial. The provisions of 18 U.S.C.
trial shall be in accordance with 18 U.S.C. §§ 3142 and §§ 3142 and 3144 govern pretrial release.
3144.

(b) Release During Trial. A person released before trial (b) During Trial. A person released before trial
shall continue on release during trial under the same terms continues on release during trial under the same

l and conditions as were previously imposed unless the court terms and conditions. But the court may order
determines that other terms and conditions or termination of different terms and conditions or terminate the
release are necessary to assure such person's presence during release if necessary to ensure that the person will
the trial or to assure that such person's conduct will not be present during trial or that the person's conduct
obstruct the orderly and expeditious progress of the trial. will not obstruct the orderly and expeditious
,__________________________________________________ .progress of the trial.

(c) Pending Sentence and Notice of Appeal. Eligibility (c) Pending Sentencing or Appeal. The provisions
for release pending sentence or pending notice of appeal or of 18 U.S.C. § 3143 govern release pending
expiration of the time allowed for filing notice of appeal, sentencing or appeal. The burden of establishing
shall be in accordance withl 8 U.S.C. § 3143. The burden of that the defendant will not flee or pose a danger to
establishing that the defendant will not flee or pose a danger any other person or to the community restswith
to6 any other person or to the community rests with the the defendant.
defendant.

(d) Pending Hearing on a Violation of Probation
or Supervised Release.. Rule 32.1 (a)(6) governs
release pending a hearing on a violation of
probation or supervised release.

(d) Justification of Sureties. Every surety, except a (e) Surety. The court must not approve a bond
corporate surety which is approved as provided by law, shall unless any surety appears to be qualified. Every
justify by affidavit and may be required to describe in the surety, except a legally approved corporate surety,
affidavit the property by which the surety proposes to justify must'ldemonstrate by affidavit that its assets are
,and the encumbrances thereon, the number and amount of adequate. The court may require the affidavit to
other bonds and undertakings for bail entered into by the describe the following:
surety and remaining undischarged and all the other
liabilities of the surety. No bond shall be approved unless (1) the property that the surety proposes to use
ithe surety thereon appears to be qualified. as security;

(2) any encumbrance on that property;

(3) the number and amount of any other
undischarged bonds and bail undertakings
the surety has issued; and

(4) any other liability of the surety.
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(e) Forfeiture. (f) Bail Forfeiture.

(1) Declaration. If there is a breach of condition of a (1) Declaration. The court must declare the bail
bond, the district court shall declare a-forfeiture of the bail. forfeited if a condition of the bond is

breached.
(2) Setting Aside. The court may direct that a forfeiture

be set aside in whole or6in part, upon such conditions as the (2) 5 Aside. The court-may set aside in
court may impose, if a person released upon an execution whole or in part a bail forfeiture upon any
of an appearance bond with a surety is subsequently condition the court may impose if.
surrendered by the surety into custody or if it otherwise
appears that justice does not require the forfeiture. , ( te Surety later surrenders into custody

* 'the person released on the surety's
appearance bond; or

(B) it appears that justice does not require
bail- forfeiture -'

(3) Enforcement. When a forfeiture has not been set (3) Enforement.,
aside, the court shall on motion enter a judgment of default
and execution may issue thereon By entering into a bond (A) Default Judgment and Execution. If it
the obligors submit to the jurisdiction of the district court does not set aside a bail forfeiture, the
and irrevocably appoint the clerk of the court as their agent court must, upon the government's
upon whom any papers affecting their liability may be motion, enter a default judgment.
served. Their liability may be enforced on motion without
the necessity of an independent action. The motion and (B) Jurisdiction and Service. By entering
such notice of the motion as the court prescribes may be into a bond, each surety submits to the
served on the clerk of the court, who shall forthwith mail district court'-s jurisdiction and
copies to the obligors to their last known addresses. irrevocably appoints the district clerk

as its agent to receive service of any
(4) Remission. After entry of such judgment, the court filings affecting its liability.

may remit it in whole or in part under the conditions
applying to the setting aside of forfeiture in paragraph (2) (C) - Motion to Enforce. The court may,
of this subdivision. - A ' upon the government's motion,

enforce the surety's liability without
an independent action. The
government must serve any motion,
and notice as the court prescribes, on
the district clerk. If so served, the
clerk must promptly mail a copy to the
surety at its last known address.

(4) Remission. After entering a judgment under
Rule 46(f)(3), the court may remit in whole
or in part the judgment under the same
conditions specified in Rule 46(f)(2).
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(I) Exoneration. When a condition of the bond has been (g) Exoneration. The court must exonerate the
satisfied or the forfeiture thereof has been set aside or' surety and release any bail when a bond condition
remitted, the court shall exonerate the obligors and release has been satisfied or when the court has set aside
any bail. A surety may be exonerated by a deposit of cash in or remitted the forfeiture. The court must
the amount of the bond or by a timely surrender of the exonerate a surety who deposits cash in the
defendant into custody. amount of the bond or timely surrenders the

defendant into custody.

(g) Supervision ofDetention Pending Trial. The court (h) Supervising Detention Pending Trial.
shall exercise supervision over the detention of defendants
and witnesses, within the district pending trial for the purpose (1) In General. To eliminate unnecessary
of eliminating all unnecessary detention. The attorney for detention, the court must supervise the
the government shall make a biweekly report to the court detention within the district of any
listing each'defendant and witness who has been held in defendants awaiting trial and of any persons
custody pending indictment, arraignment, or trial for a period held as material witnesses.
in excess of ten days. As to each witness so listed the
attorney for the government shall make a statement of the (2) Reports. An attorney for the government
reasons why such witness should not be released with or must report biweekly to the court, listing
without the taking of a deposition pursuant to Rule 15(a). each material witness held in custody for
As to each defendant so listed the attorney. for the more than 10 days pending indictment,
government shall make, a statement of the reasons why the arraignment, or trial. For each material
defendant is still held in custody. witness listed in the report, an attorney for

, j H the government must state why the witness
should not be released with or without aC deposition being taken under Rule 15(a).

(h) Forfeiture of Property. Nothing in this rule or in (i) Forfeiture of Property. The court may dispose
chapter 207 of title 18, United States Code, shall prevent the of a charged offense by ordering the forfeiture of
court from disposing of any charge by entering an order 18 U.S.C. § 3142(c)(1)(B)(xi) property under 18
directing forfeiture of property pursuant to 18 U.S.C. U.S.C. § 3146(d), if a fine in the amount of the
3142(c)(1)(B)(xi) if the value of the property is an amount property's value would be an appropriate sentence
that would be an appropriate sentence after conviction of the for the charged offense.
offense charged and if such forfeiture is authorized by
statute or regulation.

(i) Production of Statements. (j) Producing a Statement.

(1) In General. Rule 26.2(a)-(d) and (f) applies at a (1) In General. Rule 26.2(a)-(d) and (f) applies
detention hearing held under 18 U.S.C. § 3142, unless the at a detention hearing under 18 U.S.C.
court, for good cause shown, rules otherwise in a particular § 3142, unless the court for good cause rules
case. otherwise.

(2) Sanctions for Failure to Produce Statement. If a (2) Sanctions for Not Producing a Statement.
party elects not to comply with an order under Rule 26.2(a) If a party disobeys a Rule 26.2 order to
to deliver a statement to the moving party, at the detention produce a witness's statement, the court
hearing the court may not consider the testimony of a must not consider that witness's testimony at
witness whose statement is withheld. the detention hearing.

C
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COMMITTEE NOTE

The language of Rule 46 has been amended as part of the general restyling of the Criminal Rules' tolmake them
more easily understood and'to make style, and terminology consistent throughout the rules. These changesare
intended to be stylistic only, except as noted below.

Although the genrai rule is that an appeal to a circuit court deprives the district court of juridictionj Rule 4(c)
recognizes the apparent exception to that rule - that the district court retains jurisdiction to decide whether the
defendant should be detaiied, ,even if a'notice of appeal has beenfiled. See, eg.7, Un ited States v. Meyers, 95 F.3 d,
1475 (10th Cir. 1.996),r cert. hdenied, 522 U.,S.1006 (1997) (initial decision of w hether to release defendant pending
appeal is to bemadeby district court); United States v. Affleck, 765 F.2d 944,i(10th Cir4X1,985);,zJago v ,, UnitedStates
District Courts, 570I .F.j2d 61,8 (6th QC., 1978) (release of defendant pending appeal mst'first. be sought in district
court). ,See also Federa4 Rule of Ap pellate Procedure 9(b) and the accompanying;Comittee Note.

Revised Rile 46(h) deletes ithe requirement that the attorney for the government file biiweeklyr eports with ,the
court concerning ,the stas of any defendants in pretrial detention. The Committee, believed that-the requirement
was no longer necessary Wip light ofthe Speedy Trial Act provisions. 18 U.S.C. ,§§ 3161, etseq, Onthe ,otherhand,
the requirement that the attorney forithe Igovernment file reports regarding detained material, witnesses has been I
retained inthe rul e. 1, r rj~f" , 41 'q[. . ,l z '"1' ,, ,' h, "

Rule 46(i) addresses the ability of a court to order forfeiture of property where a defendant' has fail'ed to appear ri
as required by the court. The language in the current rule, Rule 46(h), was originally included'by Congress. The 
new language has beenvrestyled with no change in substance or practice intended. Under thisprovision, the cOurt
may only forfeit property as pertmitted under 18 U.S.C. §§ 3146(d) and 3142(c)(1)(B)(xi). The term "appropriate
sentence" 'means a sentenee'that is consistent with the Sentencing Guidelines.

4
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Rule 47. Motions Rule 47. Motions and Supporting Affidavits

An application to the court for an order shall be by motion. (a) In General. A party applying to the court for an
A motion other than one made during a trial or hearing shall order must do so by motion.
be in writing unless the court permits it to be made orally. It
shall state the grounds upon which it is made and shall set (b) Form and Content of a Motion. A motion -
forth the relief or order sought. It may be supported by except when made during a trial or hearing -

affidavit. must be in writing, unless the court permits the
party to make the motion by other means. A
motion must state the grounds on which it is
based and the relief or order sought. A motion
maybe supported by affidavit.

1 I

(c) Timing of a Motion. A party must serve a
written motion - other than, one that the court
may hear ex parte - and any hearing notice at
least 5 days' before the hearing date, unless a rule K
or court order sets a different period. For good
cause, the court may set a idifferent period upon
ex parte application.

(d) Affidavit Supporting a Motion. The moving
party must serve any supporting affidavit with the
motion. A responding party must serve any
opposing affidavit at least one day before the

__________________ _ hearing, unless the court permits later service.

COMMITTEE NOTE

The language of Rule 47 has been amended as part of the general restyling of the Criminal Rules to make them
more easily understood and to make style and terminology consistent throughout the rules. These changes are
intended to be stylistic only, except as noted below.

In Rule 47(b), the word "orally" has been deleted. The Committee believed, first, that the term should not act
as a limitation on those who are not able to speak orally and, second, a court may wish to entertain motions through
electronic or other reliable means. Deletion of the term also comports with a similar change in Rule 26, regarding
the taking of testimony during trial. In place of that word, the Committee substituted the broader phrase "by other
means."
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Rule 48. Dismissal Rule 48. Dismissal

(a) By Attorney for Government. The Attorney General (a) By the Government. The-government may, with
or the United States attorney may by leave of court file a leave of court, dismiss an indictment, information,
dismissal of an indictment, information, or complaint and the ,or complaint. The government maynotfdismiss
prosecutioni shall thereupon ,terniinatel Such a dismissal may the prosecution during trial without the, ,
not be filed during the trial withoutthe consent of the defendant's consent.
defendant.

.J e I (b) By the Court. The court may dismiss an
",I (b) By Court. ,Jf,there is lutnnecisary delay sin presenting ' indictment, information, or complaint if
the charge to the grand jury ,o inifiling an, information unnecessary delay occurs in:
against a defendant`who has been held to answer to the
;district court, or if thee c y de!ay in bringing a (1) presenting a charge to a grand jury;

defndat t tial th curl iny i~iis~h~indibtment,
information, or omplaniht ' i' (2) filing an information against a defendant; or

'K ; l 4 r 1 fflA [LI ll~e~l ," i',,',''1, '' ,,4 '(3) bringing a defendant to trial.

COMMITTEE NOTE

The language of Rule 48 has been amended as part of the general restyling of the Criminal Rules to make them
more easily understood and to make style and terminology consistent throughout the rules. These changes are
intended to be stylistic only.

The Committee considered the relationship between Rule 48(b) and the Speedy Trial Act. See 18 U.S.C. §§
3161, et seq. Rule 48(b), of course, operates independently from the Act. See, e.g., United States v. Goodson, 204
F.3d 508 (4th Cir. 2000) (noting purpose of Rule 48(b)); United States v. Carlone, 666 F.2d 1112, 1116 (7th Cir.
1981) (suggesting that Rule 48(b) could provide an alternate basis in an extreme case to dismiss an indictment,
without reference to Speedy Trial Act); United States v. Balochi, 527 F.2d 562,563-64(4th Cir.' 1976) (per curiam)
(Rule 48(b) is 'broader in compass). In re-promulgating Rule 48(b), the Committee intends no change' in the
relationship between that rule and the Speedy Trial Act.
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Rule 49. Service and Filing of Papers Rule 49. Serving and Filing Papers

(a) Service: When Required. Written motions other than (a) When Required. A party must serve on every
those which are heard ex parte, written notices, designations other party any written motion (other than one to
of record on appeal and similar papers shall be served upon be heard ex parte), written notice, designation of
each of the parties. the record on appeal, or similar paper.

(b) Service: How Made. Whenever under these rules or (b) How Made. Service must be made in the manner
by an order of the court service is required or permitted to be provided for 'a civil action. When these rules or a
made upon a party represented by an attorney, the service court order requires or permits service on a party
shall be made upon the attorney unless service upon the represented by an attorney, service must be made
party personally is ordered by the court. Service upon the on the attorney instead of the party, unless the
attorney or upon a party shall be made in the manner court orders otherwise.
provided in civil actions.

(c) Notice of a Court Order. When the court issues.
(c) Notice of Orders. Immediately upon the entry of an an order on any post-arraignment motion, the j

order made on a written motion subsequent to arraignment clerk must provide notice in a manner provided
the clerk shall mail to each party a notice'thereof and shall for in a civil action. Except as Federal Rule of
make a note in the docket of the mailing. Lack of notice of Appellate Procedure 4(b) provides otherwise, the
the entry by the clerlk does not affect the time to appeal or clerk's failure to give notice does not affect the
relieve or authorize the court to relieve a party for failure to time to appeal, or relieve - or authorize the court
appeal within the time allowed, except as permitted by Rule to relieve - a party's failure to appeal within the
4(b) of the Federal Rules of Appellate Procedure. allowed time.

C (d) Filing. Papers required to be served shall be filed with (d) Filing. A party must file with the court a copy of
the court. Papers shall be filed in the manner provided in any paper the party is required to serve. A paper
civil actions. must be filed in a manner provided for in a civil

action.
[(e) Abrogated April 27, 1995, eff December 1, 1995]

COMMITTEE NOTE

The language of Rule 49 has been amended as part of the general restyling of the Criminal Rules to make them
more easily understood and to make style and terminology consistent throughout the rules.

Rule 49(c) has been amended to reflect proposed changes in the Federal Rules of Civil Procedure that permit
(but do not require) a court to provide notice of its orders and judgments through electronic means. See Federal
Rules of Civil Procedure 5(b) and 77(d). As amended, Rule 49(c) now parallels a similar extant provision in Rule
49(b), regarding service of papers.
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Rule 50. Calendars; Plan for Prompt Disposition Rule 50. Prompt Disposition

(a) Calendars. The district courts may provide for Scheduling preference must be given to criminal
placing criminal proceedings upon appropriate calendars. proceedings as far as practicable.
Preference shall be given to criminal proceeditigs as far as
'practicable.

(b) Plans for Achieving Prompt Disposition of
Criminal Cases. To mninimize undue delay and to further
the, prompt disposition of criminal cases, each district court
'shall conduct a continuing study of the administration of
criminal justice in the district court and before United States .
magistrate judges of the district and shall prepare plans for
the prompt dispositioon of criminal cases, in accordance with 
Mthe provisions ofChapter 208 of Title 18, United States
Ctode.~ l, r1a 1 'l ll'',,k. A

COMMITTEE NOTE

The language ofRule 50 has been amended as part of the general restyling of the Criminal Rules to make them
1, more easily understood and to make style 'and terminology consistent throughout the rules. These changes are

intended to be stylistic only, except as noted below.
'i , ,' ,1 ''' 

Thefirst sentence in current Rule 50(a), which says that a court may place criminal proceedings on a calendar,
has been deleted. The Coimmittee believedthat the sent nce simply stated a truism and was no longer necessary.

Current Rule 50(b), which simply mirrors 18 U.S.C. § 3165, has been deleted in its entirety. The rule was '

added in 1971 to meet congressional concerns in pending legislation about deadlines in criminal cases. Provisions
governing deadlines were later enacted by Congress and protections were provided in the Speedy Trial Act. The
Committee concluded that in light of those enactments, Rule 50(b) was no longer necessary.
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Rule 51. Exceptions Unnecessary. Rule 51. Preserving Claimed Error

Exceptions to rulings or orders of the court are (a) Exceptions Unnecessary. Exceptions to rulings
unnecessary and for all purposes for which an exception has or orders of the court are unnecessary.
heretofore been necessary it is sufficient that a party, at the
time the ruling or order of the court is made or sought, makes (b) Preserving a Claim of Error. A party may
known to the court the action which that party desires the preserve a claim of error by informing the
court to take or that party's objection to the action of the court - when the court ruling or order is made or
court and the grounds therefor; but if a party has no sought - of the action the party wishes the court
opportunity to object to a ruling or order, the absence of an to take, or the party's objection to the court's
objection does thereafter prejudice that party. action and the grounds for that objection. If a

party does not have an opportunity to object to a
ruling or order, the absence of an objection does
not later prejudice that party. A ruling or order
that admits or excludes evidence is governed by
Federal Rule of Evidence 103.

COMMITTEE NOTE

The language of Rule 51 has been amended as part of the general restyling of the Criminal Rules to make them
more easily understood and to make style and terminology consistent throughout the rules. These changes are
intended to be stylistic only.

The Rule includes a new sentence that explicitly states that any rulings regarding evidence are governed by
Federal Rule of Evidence 103. The sentence was added because of concerns about the Supersession Clause, 28
U.S.C. § 2072(b), of the Rules Enabling Act, and the possibility that an argument might have been made that
Congressional approval of this rule would supersede that Rule of Evidence.
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Rule 52. Harmless Error and Plain Error,, Rule 52. Harmless and Plain Error

(a) Harmless Error. -Any error, defect, irregularity, or (a) Harmless Error. Any error, defect, irregularity,
variance which does not affect substantial rights shall be or variance that does not affect substantial rights
disregarded. must be disregarded.

(b) Plain Error. Plain errors or defects affecting (b) Plain Error. A plain error that affects substantial
substantial rights may-be'noticed although they were not ,)rights may be considered even though it was not
brought to 'the, attention of the court. brought, to the court's attention.

COMMITTEE NOTE

The language of Rule 52 has been amended as part of the general restyling of the Criminal Rules to make them
more easily understood and to make style and terminology consistent throughout the rules. These changes are
intended to be stylistic only.

Rule 52(b) has been amended by deleting the words "-or defect" after the words "plain error." The change is
intended to remove any ambiguity in the rule. As noted by the Supreme Court, the language "plain error or defect"
was misleading to the extent that it might be read in the disjunctive. See United States v. Olano, 507 U.S. 725,732
(1993) (incorrect to read Rule 52(b) in the disjunctive); United States v. Young, 470 U.S. 1, 15 n. 12 (1985) (use
of disjunctive in Rule 52(b) is misleading).
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Rule 53. Regulation of Conduct in the Court Room. Rule 53. Courtroom Photographing and
Broadcasting Prohibited

The taking of photographs in the court room during the Except as' otherwise provided by a statute or these
progress of judicial proceedings or radio broadcasting of rules, the court must not permit the taking of photographs
judicial proceedings from the court room shall not be in the courtroom during judicial proceedings or the
permitted by the court. broadcasting ofjudicial proceedings from the courtroom.

COMMITTEE NOTE,

The language of Rule 53 has been amended as part of the general restyling of the Criminal Rules to make them
more easily understood and to make style and terminology consistent throughout the rules. These changes are
intended to be stylistic only, except as noted below.

Although the word "radio" has been deleted from the rule, the Committee does not believe that the amendment
is a substantive change but rather one that accords with judicial interpretation applying the current rule to other
forms ofbroadcasting and functionallyequivalentmeans. See, e.g., United States v. Hastings, 695 F.2d 1278, 1279,
n. 5 (1 lth Cir. 1983) (television proceedings prohibited); United States v. McVeigh, 931 F. Supp. 753 (D. Colo.
1996) (release oftape recordings ofproceedings prohibited). Given modem technology capabilities, the Committee
believed that a more generalized reference to "broadcasting" is appropriate.

Also, although the revised rule does not explicitlyrecognize exceptions within the rules themselves, the restyled
rule recognizes that other rules might permit,' for example, video teleconferencing, which clearly involves
"broadcasting" of the proceedings, even if only for limited purposes.

REPORTER'S NOTES

In publishing the "style" changes to the Federal Rules of Criminal Procedure, the Committee decided to publish
separately any rule that includes what it considered at least one major substantive change. The purpose for this
separatepublication isto highlight forthe bench and the bar anyproposed amendments that the Committee believes
will result in significant changes in current practice. That separate publication includes substantive amendments
to Rules 5 and 10 that would permit video teleconferencing of initial appearances and arraignments and to Rule 26
that would permit remote transmission of live testimony. Those amendments would thus impact on Rule 53.
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Rule 54. Application and Exception Rule 54. (Transferred)"

(a) Courts. These rules apply to all criminal proceedings
in the United States District Courts; in the District, Court of ,,.
Guam; in the District Courtfor the 'Northern, Mariana
Islands, except asiotherwise provided in articles IV and V of

the covenantprovided bythe Act of March,24, 1976 (90

Stat "263');' nd 'in the 'Distri't Coi of the V`irgin Islands in ,.
the United States Courts of Appeals; and in the Supreme
Court of the United States; except that the prosecution of
offenses in the District Court of the Virgin Islands shall be
by indictment or information as Qtherwise p9rovided byrjIaw.

'All of Rule 54 was moved to Rule 1.
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(b) Proceedings.

(1) Removed Proceedings. These rules apply to
criminal prosecutions removed to the United States district
courts from state courts and govern all procedure after
removal, except that dismissal by the attorney for the
prosecution shall be governed by state law.

(2) Offenses Outside a District or State. These rules
apply to proceedings for offenses committed upon the high
seas or elsewhere out of the jurisdiction of any particular
state or district, except that such proceedings may be had in
any district authorized by 18 U.S.C. § 3238.

(3) Peace Bonds. These rules do not alter the power of
judges of the United States or of United States magistrate
judges to hold security of the peace and for good behavior
under Revised Statutes, § 4069, 50 U.S.C. § 23, but in such
cases the procedure shall conform to these rules so far as
they are applicable.

(4) Proceedings Before United States Magistrate
ht Judges. Proceedings involving misdemeanors and other
v petty offenses are governed by Rule 58.

(5) Other Proceedings. These rules are not applicable
to extradition and rendition of fugitives; civil forfeiture of
property for violation of a statute of the United States; or
the collection of fines and penalties. Except as provided in
Rule 20(d) they do not apply to proceedings under 18
U.S.C. Chapter 403-Juvenile Delinquency-so far as
they are inconsistent with that chapter. They do not apply
to summary trials for offenses against the navigation laws
under Revised Statutes §§ 4300-4305, 33 U.S.C. §§ 391-
396, or to proceedings involving disputes between seamen
under Revised Statutes §§ 4079-4081, as amended, 22
U.S.C. §§ 256-258, or to proceedings for fishery offenses
under the Act of June 28, 1937, c. 392, 50 Stat. 325-327,
16 U.S.C. §§ 772-772i, or to proceedings against a witness
in a foreign country under 28 U.S.C. § 1784.

0
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(c) Application of Terms. As used in these rules the
following terms have the designated meanings.

"Act of Congress" includes any act of Congress locally
applicable to and in force in the District of Columbia, in
Puerto Rico, in a territory or in any insular possession.

"Attorney for the government" means the Attorney
General, an authorized assistant of the Attorney General, a
United States Attorney, an authorized assistant of a United
States Attorney, when applicable to cases arising under the
laws of Guam the Attorney General of Guam or such other
person or persons as may be authorized by the laws of Guam
to act therein, and when applicable to cases arising under the"
lTaws of the Northern Mariana Islands the Attorney General
pf the Northern Mariana Islands or any other person or
pOersons as may be authorized by the laws of the Northern
Marianas to act therein.

d' .~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~I
F "Civil action" refers to a civil action in a district court.

iF r The words "demurrer," "motion to quash," "plea in
,Abatement," "plea in bar" and "special plea in bar," or words
to the same effect, in any act of Congress shall be construed '
to mean the motion raising a defense or objection provided
in Rule 12.

4 "District court" includes all district courts named in
subdivision (a fthisrue(a)thof rule.

"Federal magistrate judge" means a United States
iagistrate judge as defined in 28 U.S.C. §§ 631-639, a judge

of the United States or another judge or judicial officer
specifically empowered by statute in force in any territory or
possession, the Commonwealth of Puerto Rico, or the
District of Columbia, to perform a function to which a
particular rule relates.

"Judge of the United States" includes a judge of the district
Court, court of appeals, or the Supreme Court.

"Law" includes statutes and judicial decisions.
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"Magistrate judge" includes a United States magistrate
judge as defined in 28 U.S.C. §§ 631-639, a judge of the
United States, another judge or judicial officer specifically
empowered by statute in force in any territory or possession,
the Commonwealth of Puerto Rico, or the District of
Columbia, to perform a function to which a particular rule
relates, and a state or local judicial officer, authorized by 18
U.S.C. § 3041 to perform the functions prescribed by Rules
3,4,and5.

"Oath" includes affirmations.

"Petty offense" is defined in 18 U.S.C. § 19.

"State" includes District of Columbia, Puerto Rico,
territory and insular possession.

"United States magistrate judge" means the officer
authorized by 28 U.S.C. §§ 631-639.

COMMITTEE NOTE

Certain provisions in current Rule 54 have been moved to revised Rule I as part of a general restyling of the
Criminal Rules to make them more easily understood and to make style and terminology consistent throughout the
rules. Other provisions in Rule 54 have been deleted as being unnecessary.
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Rule 55. Records Rule 55. Records'

The clerk of the district court and each United States The clerk of the district court must keep records
magistrate judge shall keep records in criminal proceedings of criminal proceedings in the formmprescribed by the,
in such form as the Director of the Administrative Office of D)rpector of,,the Adlministrative Office of the United,
the United States Courts may prescribe. The clerk shall States Courts. The clerk must enter in theriecords every
enter in the records each order or judgment of the court and Court Order or judgment and the dateof entry;
the date such entry is made. ,,_.__ _ _ _ _ _,

COMMITTEE NOTE

The language of Rule 55 has been amended as part of ithe general restyling of the Criminal Rules to make them
more easily understood and to make style and terminology consistent throughout the rules. These changes are
intended to be stylistic only.
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Rule 56. Courts and Clerks Rule 56. When Court Is Open

The district court shall be deemed always open for the (a) In General. A district court is considered always
purpose of filing any proper paper, of issuing and returning open for any filing, and for issuing and returning
process and of making motions and orders. The clerk's process, making a motion, or entering an order.
office with the clerk or a deputy in attendance shall be open
during business hours on all days except Saturdays, Sundays, (b) Office Hours. The clerk's office with the
and legal holidays, but 'a court 'may provide by local rule or clerk or a deputy in attendance - must be open
order that its clerk's office shall be open for specified hours during business hours on all days except
on Saturdays or particul ar legal holidays other than New Saturdays, Sundays, and legal holidays.
Year's Day, Birthday of Martin Luther King, Jr.,
Washington's Birthday, Memorial Day, Independence Day, (c) Special Hours. A court may provide by local
Labor Day, Columbus Day, Veterans Day, Thanksgiving rule or order that its clerk's office will be open for
Day, and Christmas Day. specified hours on Saturdays or legal holidays

other than than those set aside by statute for
observing New Year's Day, Martin Luther King,
Jr.'s Birthday, Washmigton's Birthday, Memnorial
Day, Independence Day, Labor Day, Columbus
Day, Veterans' Day, Thanksgiving Day, and
Christmas Day.

COMMITTEE NOTE

moThe language of Rule 56 has been amended as part ofthe general restyling of the Criminal Rules to make them
more easily understood and to make style and terminology consistent throughout the rules. These changes are
intended to be stylistic only.
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Rule 57. Rules by District Courts Rule 57. District Court Rules

(a) In.General (a) In General._

, () Each district courtacting by a majority of its (1) Adopting Local Rules. Each district court
districtjudges ma,. after giving appropriate public actingby a majority of its distrct judges
notice and an opportunity to comment, make and amend may, after, giving appropriate public notill
rules, governing its, practice. jA local rule shall be and an opportunity to comment, make and,, i,
consistent with -but not duplicative of-Acts of amend rules governing, its practice. A local
Congress and rules adopted wer 28 U.S.C., §, 2072 and rule must be consistentrtwiths pbut not I,.
shall confonmnto any umniforn numbering:system dusplica1tive of- ed ra1 staes and rules'
prescribed by the Judicial Conference of the USited adojpted der 2&Ti.S.C. § 2072 and must
States. . c oformto any uniorm mbering system ,

| iL i' i, , , , ., t't j SK' ,,,, , I , ',, , . ,, , , , 9 priescrbeld by the . J diid L jal C-onoference jfothel m I
(2) A localtrule imposing a requirement of fprm shall United States. . -

not be-enforced in a ,mainer that causes a ,party to lose
rights becau, of rionwillful failure to dom ply with the (2) Limiting Enforcement A local rule

i requirement. . imposing a requirement of form must not be
l l , 5 , ,l t~l, ' - > [Al Hi -, l enforced in a manner that causes a party to

|.' ' l M' l 'AAs ,'i,' ' lose rights because of an unintentional
failure to comply with the requirement.

(b) Procedure When There Is No Controlling Law. A (b) Procedure When There Is No Controlling Law.
judge may regulate practice in any manner consistent with A judge may regulate practice in any manner
federal law, these rules, and local rules of the district. No consistent with federal law, these rules, and the
sanction or other disadvantage may be imposed for local rules of the district. No sanction or other
noncompliance with any requirement not in federal law, disadvantage may be imposed tfor noncompliance
federal rules, or, the locial district rules unless the alleged with any requirement'not in federal law, federal
violator has been furnished in the particular case with actual rules, or the local district rulesu'nless'the alleged
notice of the requirement. violator was furnished with actual notice of the

requirement before the noncompliance.

(c) Effective Date and Notice. A local rule so adopted (c) Effective Date and Notice. A local rule adopted
shall take effect upon the date specified by the district court under this rule takes effect on the date specified
and shall remain in effect unless amended by the district by the district court and remains in effect unless
court or abrogated by the judicial council of the circuit in amended by the district court or abrogated by the
which the district is located. Copies of the rules and judicial council of the circuit in which the district
amendments so made by any district court shall upon their is located. Copies of local rules and their
promulgation be furnished to the judicial council and the amendments, when promulgated, must be
Administrative Office of the United States Courts and shall furnished to the judicial council and the
be made available to the public. Administrative Office of the United States Courts

and must be made available to the public.
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COMMITTEE NOTE

The language of Rule 57 has been amended as part of the general restyling of the Criminal Rules to make them
more easily understood and to make style and terminology consistent throughout the rules. These changes are
Intended to, be stylistic only.
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Rule 58. Procedure for Misdemeanors and Other Petty Rule 58. Petty Offenses and Other Misdemeanors
Offenses

(a) Scope. (a) Scope.

(1) In General. This rule governs the procedure and (1) In General. These rules apply in petty
practice for the conduct of proceedings involving offense and other misdemeanor cases and on
misdemeanors and other petty offenses, and for appeals appeal to a district judge in a case tried by a
to districtjudges in such cases tried by United States magistrate judge, unless this rule provides
magistrate judges. otherwise.

(2) Applicability of Other Federal Rules of (2) Petty Offense Case Without Imprisonment.
Criminal Procedure. In proceedings concerning petty In a case involving a petty offense for which
offenses for which no sentence of imprisonment will be no sentence of imprisonment will be
imposed the court may follow such provisions of these imposed, the court may follow any provision
rules as it deems appropriate, to the extent not of these rules that is not inconsistent with
inconsistent with this rule. In all other proceedings the this rule and that the court considers
other rules govern except as specifically provided in this appropriate.
rule.

(3) Definition. As used in this rule, the term

(3) Definition. The term "petty offenses for which no "petty offense for which no sentence of
sentence of imprisonment will be imposed" as used in this imprisonment will be imposed" means a
rule, means any petty offenses as defined in 18 U.S.C. § 19 petty offense for which the court determines
as to which the court determines, that, in the event of that, in the event of conviction, no sentence
conviction, no sentence of imprisonment will actually be of imprisonment will be imposed.
imposed.

(b) Pretrial Procedures. (b) Pretrial Procedure.

(1) Trial Document. The trial of a misdemeanor may (1) Charging Document. The trial of a
proceed on an indictment, information, or complaint or, in misdemeanor may proceed on an indictment,
the case of a petty offense, on a citation or violation notice. information, or complaint. The trial of a

petty offense may also proceed on a citation
or violation notice.
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>)| (2) Initial Appearance. At the defendant's initial (2) Initial Appearance. At the defendant's,
appearance on a misdemeanor or other petty offense initial appearance on a petty offense or other
charge, the court shall inform the defendant of: misdemeanor charge, the magistrate judge

must inform the defendant of the following:
(A) the charge, and the maximum possible

penalties provided by law, including payment of a (A) the charge, and the minimum and
special assessment under 18 U.S.C. § 3013, and maximum penalties, including
restitution under 18 U.S.C. § 3663; imprisonment, fines, any special

assessment under 18 U.S.C. § 3013,
(B) the right to retain counsel; and restitution under 18 U.S.C.

§ 3556;
(C) the right to request the appointment of counsel

if the defendant is unable to retain counsel, unless (B) the right to retain counsel;
the charge is a petty offense for which an
appointment of counsel is not required; (C) the right to request the appointment of

counsel if the defendant is unable to
(D) the right to remain silent and that any retain counsel - unless the charge is a

statement made by the defendant may be used petty offense for which the,
against the defendant;, appointment of counsel is not required;

(E) the right to trial, judgment, and sentencing (D) the defendant's right not to make a
before a district judge, unless: statement, and that any statement made
(i) the charge is a Class B misdemeanor motor- may be used against the defendant;
vehicle offense, a Class C misdemeanor, or an
infraction; or ' (E) the right to trial,' judgment, and
(ii) the defendant consents to trial, judgment, and sentencing before a' district judge-
sentencing before the magistrate judge; unless:

(F) the right to trial by jury before either a United (i) the charge is a petty offense; or
States magistrate judge or a district judge, unless the.
charge is a petty offense; and (ii) the defendant consents to trial,

judgment, and sentencing before
(G) the right to a preliminary examination in a magistrate judge;

accordance with 18 U.S.C. § 3060, and the general
circumstances under which the defendant may secure
pretrial release, if the defendant is held in custody
and charged with a misdemeanor other than a petty
offense.

(F,) the right to a jury trial before either a
magistrate judge or a district judge-
unless the charge is a petty offense;
and

(G) if the defendant is held in custody and
charged with a misdemeanor other
than a petty offense,- the right to a
preliminary hearing under Rule 5. 1,
and the general circumstances, if any,
under which the defendant may secure

________________________________________________________ pretrial release.
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(3) Consent and Arraignment. (3) Arraignment.

(A) Plea Before a United States Magistrate (A) Plea Before a Magistrate Judge.: A
Judge. A magistrate judge shall take the defendant's magistrate judge may take the
plea in a Class B misdemeanor charging a motor' defendant's plea in a petty offense
vehicle-offense, a, class C misdemeanor, or an case. In every other -msdemeanor
infraction. In every other misdemeanor case, a , case, a magistrate judge may take the
l magistrate judge imaytake the plea only if tplea on' ly if the defendant consents
defendant consents either 'in writing or orally on the, either in writing or on the record to be
record to be tried before 'the magistrate judge and tried before a magistrate judge and
specifically waives trial before a district judge. The specifically waives trial before a
defendant may plead not guilty, guilty, or with the district judge. The defendant may
consent. of ,the I magistrate judge, nolo contendere. plead not guilty, .guilty, orF (with the

consent of the magistrate jddge) nolo
|,1 (B) Failure to Consent. hi a misdemeanor case contendere'., "' I

- other than a Class B misdemeanor charginga
motor-vehicle offense, a Class C misdemeanor, or an (B) Failure to Consent. Except in a petty
infraction - magistrate judge shall order the offense case, the magistrate judge must
defendant to appear before a district judge for further order a defendant who does not
proceedings on notice, unless the defendant consents consent to trial before a magistrate
to the trial before the magistrate judge. judge to appear before a district judge

for further proceedings.

(c) AddtiIonal Procedures Applicable Only to Petty (c) Additional Procedures in. Certain Petty
Offenses for Which No Sentence of Imprisonment Will Offense Cases. The following procedures also
be Imposed. With respect to petty offenses for which no apply in a case involving a pett offense for
sentence of imprisonment will be imposed, the following which no sentence of imprisonment will be
dditional procedures are applicable: imposed:

(1) Plea of Guilty or Nolo Contendere. No plea of (1) Guilty or Nolo Contendere Plea. The court
guilty or nolo contendere shall be accepted unless the court must not accept a guilty or nolo contendere
is satisfied that the defendant understands the nature of the plea unless satisfied that the defendant
charge and the mnaximum possible penalties provided by understands the nature of the charge and the

K law. maximum possible penalty.

(2) 'Waiver of Venue for Plea and Sentence. A (2) Waiving Venue.
defendant who is arrested, held, or present in a district
other than that in which the indictment, information, (A) Conditions of Waiving Venue. If a
complaint, citation, or violation notice is pending against defendant is arrested, held, or present
that defendant may state in writing, a wish to plead guilty or in a district different from the one

I nolo contendere, to waive venue and trial in the district in where the indictment, information,
which the proceeding is pending, and to consent to complaint, citation, or violation notice

1, disposition of the case in the district in which that is pending, the defendant may state in
defendant was arrested, is held, or is present. Unless the writing a desire to plead guilty or nolo 1b

defendant thereafter pleads not guilty, the prosecution shall contendere; to waive venue and trial in
be had as if venue were in such district, and notice of same the district where the proceeding is
shall be given to the, magistrate judge in the district where pending; and to consent to the court's
the proceeding was originally commenced. The disposing of the case in the district

ldefendant"s statement of a desire to plead guilty or nolo where the defendant was arrested, is
contendere isinot admissible against the defendant. , held, or is present.,
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(B) Effect of Waiving Venue. Unless the
defendant later pleads not guilty, the
prosecution will proceed in the district
where the defendant was arrested, is
held, or is present. The district clerk
must notify the clerk in the original
district, of the defendant's waiver of
venue. The defehdant's statement of a
desire to, plead guilty or nolo
contendere is not admissible against
the defendant.

(3) Sentence. The court shall afford the defendant an (3) Sentencing. The court must give the
opportunity to be heard in mitigation. The court shall then defendant anopportunity to be heard in
immediately proceed to sentence the defendant, except that mitigation and then proceed immnediately to
in the discretion of the court, sentencing may be continued sentencing. The court may, however,
to allow an investigation by the probation service or postpone sentencing to allow the probation
submission of additional information by either party. service'to investigate or to permit either

party to submit additional'informjtion.
(4) Notification of Right to Appeal. After imposing

sentence in a case which has gone to trial on a plea of not (4) Notice of a Right to Appeal. After imposing
guilty, the court shall advise the defendant of the sentence in a case tried on a not-guilty plea,
defendant's right to appeal including any right to appeal the court must advise the defendant of a right
the sentence. There shall be no duty on the court to advise to appeal the conviction and of any right to
the defendant of any right of appeal after sentence is appeal the sentence. If the defendant was
imposed following a plea of'guilty or nolo contendere, convicted on a plea ofguilty or nolo
except the couft'shall advise the defendant of any right to contendere, the court mrnust advise the
appeal the sentence. defendant 'of any rightjto appeal the sentence.
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(d) Securing the Defendant's Appearance; Payment in (d) Paying a Fixed Sum in Lieu of Appearance.
Lieu of Appearance.`

(1) In General. If the court has a local rule
(1) Forfeiture of Collateral. When authorized by local governing forfeiture of collateral, the court

rules of the district courts payment of a fixed sum may be may accept a fixed-sum payment in lieu of
accepted in suitable cases in lieu of appearance and as the defendant's appearance and end the case,
authorizing termination of the proceedings. Local rules but the fixed sum may not exceed the
may make piovision for increases in fixed sums not to maximum fine allowed by law.
exceed the maximumn fine which could be imposed.

(2) Notice to Appear. If the defendant fails to
(2) Notice to Appear. IIf a defendant fails to pay a fixed pay a fixed sum, request a hearing, or appear

sum, request a hearing, or appear in response to a citation in response to a citation or violation notice,
or violation'notice, the &Ilrk or a'mnagistrate judge may the district clerk or a magistrate judge may
issue a notice for the defendalit to appear before the court issue a notice for the'defendant to appear
on a date cetrtain. The notice may'also afford the defendant before the court on' a date certain. The
an additional 6ppoftunity to pay a Faxed sum in lieu of notice may give the defendant an additional
appearance, and shall be served upon thie defendant by opportunity to pay a fixed sum in lieu of
mailihgA cop to the da'st known address. ap. The district clerk must serve the

o tl~ ~n~ant's notice on the defendant by mailing a copy to
(3) Summons or Warrant. Upon an indictment or a the defendant's last known address.

showing by one of the o6ter docunents specified in
subdivision (b)l( 1 of probable cau'8e to believe that an (3) Summons or Warrant. Upon an indictment,
offense ha's been 'commi'tt'ed and tat the defendant has or upon a showing by one of the other
committed 'it, the dob ny issue6 ani arrest warrant or, if no charging documents specified in Rule
warrant is requested by thiiomey for the prosecution, a 58(b)(1) of probable cause to believe that an
summons 'ae showing 'iftobable cause shall be made in offense has been committed and that the
writing upon oath or er penalt of prjury, but the i defendant has committed it, the court may
affiant need'nIt appea beforetthe court. If the defendant, issue an arrest warrant or, if no warrant is
fails to appear before the court in response to a summons, requested by an attorney for the government,
the court may summarily issue a warrant for the a summons. The showing of probable cause
defendant's immediate arrest and appearance before the must be made under oath or under penalty of

-court. perjury, but the affiant need not appear
before the court. If the defendant fails to
appear before the court in response to a
summons, the court may summarily issue a
warrant for the defendant's arrest.

(e) Record. Proceedings under this rule shall be taken (e) Recording the Proceedings. The court must
down by a reporter or recorded by suitable sound equipment. record any proceedings under this rule by using a

court reporter or a suitable recording device.

(f) New Trial. The provisions of Rule 33 shall apply. (f) New Trial. Rule 33 applies to a motion for a new
trial.
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(g) Appeal. (g) Appeal.

(1) Decision, Order, Judgment or Sentence by a (1) From a District Judge's Order or
District Judge. An appeal from a decision, order, Judgment. The Federal Rules of Appellate
judgment or conviction or sentence by a district judge shall Procedure govern an appeal from a district
be taken in accordance with the Federal Rules of Appellate judge's order or a judgment of conviction or
Procedure. sentence.

(2) Decision, Order, Judgment or Sentence by a (2) From a Magistrate Judge's Order or
United States Magistrate Judge. Judgment.

(A) Interlocutory Appeal. A decision or order by (A) Interlocutory Appeal. Either party
a magistrate judge which, if made by a district judge, may appeal an order ofa magistrate
could be appealed by the government or defendant judge to a district judge within 10 days
under any provision of law, shall be subject to an of its entry if a district judge's order
appeal to a district judge provided such appeal is could similarly be appealed. The party
taken within 10 days of the entry of the decision or appealing must file a notice with the
order. An appeal shall be -taken by filing with the clerk specifying the order being
clerk of court a statement specifying the decision or appealed and must serve a copy on the
order from which an appeal is taken and by serving a adverse party.
copy of the statement upon the adverse party,
personally or by[ mail, and by, filing a copy with the (B) Appealfrom a Conviction or Sentence.
magistrate judge. A defendant may appeal a magistrate

judge's judgment of conviction or
(B) Appeal from Conviction or Sentence. An sentence to a district judge within 10

appeal from a judgment of conviction or sentence by days of its entry. To appeal, the
a magistrate judge to a district judge shall be taken defendant must file a notice with the
within 10 days after entry of judgment. An appeal clerk specifying the judgment being
shall be taken by filing with the clerk of the court a appealed and must serve a copy on an
statement specifying the judgment from which an attorney for the government.
appeal is taken, and by serving a copy of the
statement upon the United States Attorney,
personally or by mail, and by filing a copy with the -
magistrate judge.
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(C) Record. The record shall consist of the (C) Record. The record consists of the
original papers and exhibits in the case together with original papers and exhibits in the
any transcript, tape, or -other recording of the case; any transcript, tape, or other
proceedings and a certified copy of the docket entries recording of the proceedings; and a
which shall be transmitted promptly to the clerk of certified copy of the docket entries.
court, For purposes of the appeal, a copy of the l i For purposes-of the appeal, a copy of
record of such proceedings shall benmade available at the record of the proceedings must',be
the expense of the United States to a person who made available to a defendant who
establishes Aby ffidavit the inabilityto pay or give establishes by affidav-itan inability to
security therefor, and the expense of such copy shall pay or give security fr the record.
be paid by the Director of the Administrative Office The Director of the Administrative
-of the UnitedStates Courts. Office of the 'United States Courts

must pay for those copies. X

fr (D) Scope of Appegal -The'defendant shall not be
entitled to a trial ode novo.by,.a district judge. The (D) Scope of Appeal. The defendant is not I
scope of appeal shall be,the'same as an appeal from a entitled to a trial de ndvo by a district l
judgment of a district court to a court of appeals. judge. The scope of the appeal is the

l 1I' same as in! an appeal to the court of
appeals from a jadgment entered by a

[If _ T 1,,llt . ! ii, l i district judge.- rl

(3) Stay of Execution; Release Pending Appeal. The (3) Stay ofExecutiomand1 Releae Pending
provisions of Rule 38 relating to stay of execution Appeal. Rule 38 applies to a stay of a
shall be applicable to ajudgment of conviction or judgment of conviction or sentence. The
l sentence., The defendant may be released pending an court mayeease the defendant pending I
appeal in accordance with the provisions of law appeal under the law rplating to release
relating to release pendi g, appeal from a judgment of pending appeal from a district court to a
a district court to a court of appeals. court of appeals,, 1, J J

COMMITTEE NOTE X

The language of Rule 5 8 has been amended as part of the general restyling of the Criminal Rules to make them
more easily understood and to make style and terminology consistent throughout the rules. These changes are
intended to be stylistic only.

The title of the rule has been changed to "Petty Offenses and Other Misdemeanors." In Rule 58(c)(2)(B)
(regarding waiver of venue), the Committee amended the rule to require that the "district clerk," instead of the
magistrate judge, inform the original district clerk if the defendant waives venue and the prosecution proceeds in
the district where the defendant was arrested. The Committee intends no change in practice.

In Rule 58(g)(1) and (g)(2)(A), the Committee deleted as unnecessary the word "decision" because its meaning
is covered by existing references to an "order, judgment, or sentence" by a district judge or magistrate judge. In
the Committee's view, deletion of that term does not amount to a substantive change.
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Rule 59. Effective Date Rule 59. [Deleted]

These rules take effect on the day which is 3 months
subsequent to the adjournment of the first regular session of
the 79th Congress, but if that day is prior to September 1,
1945, then they take effect on September 1, 1945. They
govern all criminal proceedings thereafter commenced and
so far as just and practicable all proceedings then pending.

COMMITTEE NOTE

Rule 59, which dealt with the effective date of the Federal Rules of Criminal Procedure, is no longer necessary
and has been deleted.
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Rule 60. Title Rule 60. Title

These rules may be known and cited as the Federal Rules of These rules may be known and cited as the, Federal Rules

Criminal Procedure. of Criminal Procedure.

COMMITTEE NOTE

No changes have been made to Rule 60, as a result of the general restyling of the Criminal Rules.
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ADVISORY COMMITTEE ON
FEDERAL RULES OF CRIIAINAL PROCEDURE

PROPOSED AMENDMENTS TO THE STYLE PACKAGE

L SUMMARY OF COMMENTS: STYLE PACKAGE

A number of the comments received by the Committee, a number of
commentators presented written statements on the "style" package. Those comments are
noted here.

Written comments about substantive changes to particular rules have been
summarized on a rule-by-rule basis.

I. LIST OF COMMENTATORS: STYLE PACKAGE

CR-001 (Style) Joe F. Spaniol, Jr., Esq., Bethesda, MD., August 24, 2000

CR-002 (Style) Judge Donald C. Ashmanskas, United States Magistrate Judge,
District of Oregon, October 4, 2000

CR-003 (Style) Jack E. Horsley, Mattoon, Illinois, October 134, 2000

CR-004 (Style) Holly Bench, Williamsburg, VA, November 29, 2000

CR-005 (Style) Steven W. Allen, Jersey City, NJ, December 19, 2000

CR-006 (Style) Judge Sam A. Joyner, United States Magistrate Judge, Northern
District of OK, January 30, 2001

CR-007 (Style) Judge James B. Seibert, :United States Magistrate Judge, ND of
West Virginia, February 7, 2001

CR-008 (Style) Judge William G. Hussmann, United States Magistrate Judge,
February 5, 2001

CR-009 (Style) Judge Robert G. Doumar, Norfolk,. VA, February 9, 2001

CR-010 (Style) Judge William Beaman, February 12, 2001
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COMMENTS: STYLE PACKAGE

Joe F. Spaniol, Jr., Esq. (CR-001 (Style))
Bethesda, MD.
August 24, 2000

Mr. Spaniol offers two style changes.

Rule 5. First, he recommends that Rule 5(a)(1)(3) should be clarified by adding
the words "without a warrant"

Rule 11. He believes there is an inconsistency between terms used in Rule 11(e)
and 28 U.S.C. § 2255. Rule 11(e) refers to an appellate court setting aside a guilty plea
but § 2255 speaks in terms of a court setting aside judgments and sentences. He notes
that there are thus problems using the words "the plea may be set aside" in Rule 11. He
recommends that the words in Rule 11(e) should be changed to "and a judgment or
sentence may be set aside."

Judge Donald C. Ashmanskas (CR-002 (Style))
United States Magistrate Judge
District of Oregon
October 4, 2000

Rule 6. Judge Ashmanskas recommends changes to Rules 6 and 53. With regard
to Rule 6(t) he suggests substituting the term "presiding grand juror" for jury foreperson.
And in Rule 6(f) he suggests that unless there is a provision for district judges to assume
the responsibilities of a magistrate judge, that the indictment could be returned to either a
federal magistrate judge or a district court judge.

Rule 53. In Rule 53 he recommends new language that would extend the
prohibition of cameras, etc. to other areas in the courthouse. He also recommends that
the rule be amended to permit cameras for coverage of naturalization, ceremonial, or
investiture proceedings and for instructional purposes in educational institutions.

Jack E. Horsley, Esq. (CR-003 (Style))
Mattoon, Illinois
October 13, 2000

Rule 5. Mr. Horsley suggests that in referring to an affidavit, the words "or any
other document" be added before the words "filed with it."
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Holly Bench (CR-004 (Style))
Williamsburg, VA
November 29,2000

Rule 4. Ms. Bench points out that in Rule 4(b)(1)(C) the words "none" may be
referring to something other than the magistrate not being available. She suggests the
following language: "command that the defendant be arrested an brought without
unnecessary delay before a magistrate judge or, if none is available, before a state or local
judicial officer."

She also suggests adding commas in Rule 4(c)(3)(C) (See her memo)

Ms. Bench also suggests that the language in Rule (c)(4)(B) be changed to read, "the
person on whom the summons was served must return it" as opposed to "the person to
whom a summons was delivered for service must return it."

In Rule 4(c)(4)(C), she suggests adding a comma after the word "summons."

Rule 5. She notes that there may be ambiguity in Rule 5(a)(1)(A) and (a)(1)(B)
regarding who must be the one to personally take the defendant before a magistrate
judge. She asks whether person executing the arrest must be the one or can that person
merely have the responsibility for insuring that the defendant is taken to the magistrate.

She states that there is a possible inconsistency in Rules 5(b) and Rule 5(c)(2)(C).
In (b) if the defendant is arrested without a warrant, a complaint must be filed. But in
(c)(2)(C), if a defendant is arrested withoutva warrant, a warrant must be issued before the
defendant can be transferred.

Steven W. Allen, Esq. (CR-005 (Style))
Jersey City NJ
December 19,2000

Rule 26.2(a). Mr. Allen, who is responsible for incorporating the new rules into
MooRE's FEDERAL PRACTICE has noticed several errors. First in regard to Rule 26.2(a),
he notes that the phrase "the possession" is ungrammatical. -The existing rule, he notes,
uses the term "their possession" which is also ungrammatical but better than the new
language. He suggests adding the words, "of the party that called the witness," after the,
words, "the possession."

Second, in the same rule, he states that the word "witnesses's" appears to be a typo
although he notes that it might mean that production is required if it relates to the
testimony of all of the witnesses.
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Judge Sam A. Joyner (CR-006 (Style))
United States Magistrate Judge
Northern District of Oklahoma
January 30, 2001

-Judge Joyner provides a positive endorsement for all of the rules but gives his
strongest recommendation for Rules 1(b), 4, 5,5.1, 9(b), 17(a), 32.1, 41, 43, and 55 as the
most helpful.

He offers no changes to the rules.

Judge James B. Seibert (CR-007 (Style))
(Also CR-022 on the Substantive Rules)
United States Magistrate Judge
ND of West Virginia
February 7, 2001

Rule S. Judge Seibert strongly approves the consolidation of Rules 32.1 and 40
into Rule 5.

Judge William G. Hussmann (CR-008 (Style))
(Also CR-023 on the Substantive Rules)
United States Magistrate Judge
February 5,2001

Judge Hussmann believes that all of the rules that most directly impact his work
are improvements to current practice (E.g. Rules 5, 5.1, 9, 10, 12, 41, and 43).

Judge Robert G. Doumar (CR-009 (Style))
Norfolk, VA
February 9, 2001

Judge Dournar offers style suggestions on a number of rules:

Rule 6. He suggests that in Rules 6(e)(3)(A) and 6(e)(3)(B) that the words "laws
of the United States" be used instead of the "Federal criminal laws." He notes that it may
be problematical on those situations where it is not clear whether the act violates the civil
laws and prosecution may proceed in an indirect manner.
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In Rule 6(f) he suggests that the words "federal judge" should be substituted for
"magistrate Judge' because it is district judges that most often receive indictments in open
court.

Rule 7. In Rule 7(d) he recommends the following language, "the court may itself
or on motion of any party strike surplusage from the indictment or information" instead
of the proposed language.

Rule 11. He suggests substitute wording for Rule 1l(b)(H): "Any maximum
possible prison penalty, special assessment, criminal forfeiture, fine, term of supervised
release and that restitution may be ordered as determined as a result of the commission of
the offense." This wording, he notes, would eliminate other possible penalties and clarify
the issue of restitution.

He also suggests that in Rule 1 1(b)(J) that the word "authority" should be deleted
and substitute the words "that the court's ability to depart from the guidelines is severely
limited." He believes that the word "authority" can create problems beyond belief.

He commends the Committee for deleting the language in Rule 1 1(d) concerning
whether the defendant had talked with the government about a plea. He states that that
portion of the inquiry has always caused problems.

In Rule l 1(d)(2)(B) he recommends that it be changed to "on motion of the
defendant, if the court determines good cause to have been shown, to allow withdrawal of
the plea."

Rule 12.1 Rule 12.1(b)(2). He suggests adding the words, "unless the court
otherwise directs." The 10-day rule may be impossible, he notes, because of the time of
service-of the alibi defense.

Rule 12.2 Regarding Rule 12.2(a), he recommends that the words "in the case"
be added as well as Rule 12.2(b) after the words "attorney for the government."

Rule 12.3. In Rule 12.3 he would add "in the case" after the words "attorney for
the government"

Rule 16. Regarding Rule 16(a)(1)(G), recommends that the experts to be
disclosed be "technical or scientific" expert witnesses, not "specialized knowledge." He
notes that lay witnesses sometimes have specialized knowledge and that the disclosure
should be limited to technical or scientific experts.

Rule 17. He recommends that it should be a requisite to returned all served
subpoenas to the clerk before trial and also those summons not served
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Rule 24. Rule 24(a)(2)(A). He suggests that instead of the proposed language,
that the following be substituted: "submit further questions that the court may ask if it
considers them proper or with the court's permission ask further questions that the court
considers proper."

Finally, in Rule 24(b) he recommends the reduction of the number of peremptory
challenges to six and three instead of ten and six. Batson, he says, has eliminated the
need for any peremptory challenges.

Judge William Beaman (CR-010 (Style))
February 12,2001

Rule 41. He agrees with the language regarding covert searches but notes that
often it is necessary to continue those observations beyond 7 days. Reasonableness, he
states, is the appropriate test.

Rules App. D-195



COMMITTEE ON RULES OF PRACTICE AND PROCEDURE

OF THE Agenda F-18 (Appendix E)

JUDICIAL CONFERENCE OFTHE UNITED STATES Rules

WASHINGTON, D.C. 20544 September 2001

CHAIRS OF ADVISORY COMMITTEES
ANTHONY J. SCIRICA

CKAIR WILL L. GARWOOD
APPELLATE RULES

PETER G. McCABE
SECRETARY A. THOMAS SMALL

BANKRUPTCYRULES

DAVID F. LEVI
CIVILRULES

W. EUGENE DAVIS
CRIMINALRULES

MILTON 1. SHADUR
EVIDENCE RULES

TO: Hon. Anthony J. Scirica, Chair
Standing Committee on Rules of Practice and
Procedure

FROM: W. Eugene Davis, Chair
Advisory Committee on Federal Rules of Criminal
Procedure

SUBJECT: Report of the Advisory Committee on Criminal
Rules

DATE: May 10, 2001

I. Introduction

The Advisory Committee on the Rules of Criminal Procedure
met on April 25-26 in Washington, D.C. and acted on the proposed
restyling of the Rules of Criminal Procedure and on proposed
substantive amendments to some of those rules. The Minutes of that

meeting are included at Appendix E.
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II. Action Items-, Summary and Recommendations.

This report contains two action items:

* Approval and forwarding to the Judicial Conference of
restyled Criminal Rules 1 through 60 (Appendix A); and

* Approval and forwarding to the Judicial Conference of
substantive amendments to eight rules-Rules 5, 5.1, 10, 12.2,
26, 30, 35, and 43 (Appendix B).

III. ACTION ITEM-Approval and Forwarding to Judicial
Conference of Restyled Criminal Rules 1-60 (Appendix A)

B. Publication of Style and Substantive Packages for Public
Comment

In June 2000, the Standing Committee authorized publication
for public comment of two packages of amendments. The purpose of
presenting the proposed amendments in two separate pamphlets was
to highlight for the public that in addition to the "style" changes in
Rules 1 to 60, a number of significant, (perhaps controversial)
amendments were also being proposed.

1. The "Style" Package

The first package (Appendix A)-referred to as the "style"
package, included Rules 1 !to 60. For those rules where the
Committee was proposing significant substantive changes (Rules 5,
5.1, 10, 12.2, 26, 30, 35, 41, and 43), the language containing those
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changes was deleted from the "style" package. A "Reporter's Note"
explained to the public that additional substantive changes for that
particular rule were being published simultaneously in ,a separate
package.

2. The "Substantive" Package

The second package (Appendix B)-referred to as the
"substantive" package, consisted of Rules 5, 5. 1, 10, 12.2,26,30, 32,
35, 41, and,43, which all provide for significant changes in practice.
This version of the package included not only the restyled version of
the rule but also the language that would effect the change in practice.
The Committee Notes reflect those changes and again, a "Reporter's
Note" explained that another version of each of these rules (which
included only style changes) was ,being published simultaneously in
a separate package.

IV. ACTION ITEM-Approval and Forwarding to Judicial
Conference of Amendments to Rules 5,5.1,10,12.2,12.4,26,
30, 35, and 43 in the Substantive Package (Appendix B)

A. The Substantive Package of Amendments-7-An Overview

In June 2000, the Standing Committee approved publication of
a separate package of amendments, known,.as the "substantive"
package. That package originally consisted of Rules 5, 5.1,,10, 12.2,
26, 30, 32, 35, 41, and 43, which all provide for significant changes
in practice. This version ofthe package includes not only the restyled,
version of the rule but also the language that Would effect the change
in practice. The Committee Notes reflect those changes and a

Rules App. E-3
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"Reporter's Note"? explained to the public that another version of each
of these rules (which includes only style changes) was being
published simultaneously in a separate package.

The Advisory Committee received approximately 80 written
comments, and heard the testimony of five witnesses, on the proposed
substantive amendments. Most of the comments focused on the
proposed amendments to Rules 5, 10, and.26, which would provide
for. video teleconferencing of initial appearances and arraignments
and for video transmission of trial testimony. Those comments and
testimony are summarized by rule at Appendix C.

B. Presentation of Substantive Package to Judicial Conference

.As noted, above,. the Advisory Committee published' two
separate packages of amendments: the "style" package and the-
"substantive" package. Throughout the post-publication review of
the public comments and revisions, and for purposes of discussion by
the Standing Committee, the Advisory Committee has maintained the
two distinct packages.-,D,

The "style" package of amendments to Rules 1-60 is designed
to stand on its own and could be presented to the Judicial Conference
and Supreme Court in that format. The proposed'amendments in the,
separate, "substantive" package include not only the style changes to
those . particular rules, 'but'l more importantly, the significant
substantive .-amendments that l may generate some controversy.
Following the public -comment, the Committee made a number of
changes to proposed Rules 5 and 10 and withdrew two amendments
that seemed particularlycontroversial-the amendments to Rule 32
and 41. fThe Committee does not believe that the substantive
amendments as presently written will draw'significant controversy.

R Au
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The Standing Committee must decide whether to submit the
style and substantive packages separately to the Judicial Conference.
Whatever the Standing Committee decides to do in this respect, the
Advisory Committee as'sumes thAtl 'th& dlies that the Judicial
Conference approves will be blended together for submission to the
Supreme Court.

C. Rule-by-Rule Summary of Post-Publication Changes to the
Substantive" Package

1. Rule 5. Initial Appearance: Video Teleconferencing

The substantive change to Rule 5 is in new Rule 5(d), which
permits video teleconferencing for an appearance under this rule-if
the defendant consents. This change reflects the growing practice'
among state courts to use video teleconferencing to conduct initial
proceedings. A similar amendment was proposed to Rule 10
concerning arraignments. In amending Rules 5, 10, and 43 (which
generally requires the defendant's presence at all proceedings), the
Committee was very much aware of the argument that permitting a
defendant to appear by video teleconferencing might be considered
an erosion of an important element of the judicial process.

As originally presented to the Standing Committee in January
2000, the proposed rule included a provision to use video
teleconferencing for initial appearances-if the defendant consents.
Upon further reflection, the Advisory Committee recommended, and
the Standing Committee adopted, a proposal to publish not only that
provision but also an alternate provision that would permit the court
to conduct such procedures, even without the defendant's consent.
Thus, the published version offered two alternatives.
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After further discussion, the Advisory Committee recommends,
by a vote of 7 to 4, that the Standing Committee approve the version
that requires the defendant's consent.

The public comment (which included responses from district;

judges and magistrate judges) on the proposed amendments was,
mixed. For example, on behalf of the Committee on Defender
Services, its chair objected to the use of video teleconferencing
without the defendant's consent and expressed reservations about its

use under any circumstances. The Committee nonetheless believes
that in appropriate circumstances-the court and the defendant should
have the option of using video teleconferencing, as long as the
defendant consents to that procedure. The question of when it would
be appropriate for aldefendant to consent is not spelled out in the rule.

That is left to the defendant and the courtvin each case. Nor does the

rule specify any particular technical requirements for the video
conferencing system Ito be used.

The Committee'Note to Rule 5 has been expanded to include
additional discussion on the factors that a court may wish to consider
in deciding whether to use video teleconferencing for initial

appearances.

Recommendation: TheAdvisory Committee recommends that

the substantive amendment to Rule S be approved andforwarded to
the Judicial Conference with the recommendation that if it is

approved, the "substantive" version be substituted for the "style"
version.

Rules App. E-6



Report of the Advisory Committee on Criminal Rules
Page 7

2. Rule 5.1. Preliminary Hearing: Authority of
Magistrate Judge to Grant Continuance

Rule 5.1 (c) contains' a substantive change that creates a conflict
between the rule and a federal statute- 18 U.S.C. § 3060(c). The
proposed amendment is being offered at the recommendation of the
Judicial Conference at its Spring 1998 meeting.

In 1997, the Advisory Committee considered a proposed
amendment to Rule 5(c), which would permit a magistrate judge to,
continue a preliminary hearing even if, the defendant objects. The
Committee decided to recommend to the Standing Committee that it
first propose legislative changes to § 3060(c). The Standing
Committee, however, believed it more appropriate for the Advisory
Committee to propose a change to,-,Rule 5(c) through the Rules
Enabling Act and remanded the issue to the Advisory Committee. At
its October 1997 meeting, the Committee considered the issue and
decided not to pursue the issue any further, and reported that position
to the Standing Committeeat its January 1998 meeting.

The matter was ultimatelypresented to the Judicial Conference
during its Spring 1998 meeting. In its summary of actions, the
Conference remanded the issue to the Advisory Committee with:

instructions to the Rules Committee to propose an
amendment to Criminal Rule 5.1(c) consistent with the
amendment to 18 U.S.C. § 3060 which has been proposed
by the Magistrate Judges Committee.

Revised Rule 5.1 includes language that expands the authority
of a magistrate judge to grant a continuance for a preliminary hearing
conducted under the rule. Currently, if the defendant does not
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consent, then the government must present the matter to a district
judge. As noted above, the proposed amendment conflicts with 18
U.S.C. § 3060, which tracks the original language of the rule and
permits only a district judge to grant a continuance when the
defendant objects. The Committee believes that this restriction is an
anomaly. The Committee also believes that the change will promote
judicial economy and that it is entirely appropriate to seek this change
to the rule through the Rules Enabling Act procedures. See 28 U.S.C.
§ '2072(b). Under those procedures, approval by Congress ofthis rule
change wouldsupersede the parallel provisions in 18 U.S.C. § 3060.
The Committee understands that if the amendment is approved, the
appropriate Congressional staffwillbe advised and an amendment of
the existing law pursued.

No post-publication changes were made to Rule 5.1, other than
minor stylistic changes.,

Recommendation: TheAdvisory Committee recommends that
the substantive amendment to Rule 5.1 be approved andforwarded
to the Judicial Conference with the recommendation that if it is
approved, the "substantive" version be substituted for the "style"
version.

3. Rule 10. Arraignment

The proposed amendments to Rule 10 create two exceptions to
the requirement that the defendant be personally present in court for
an arraignment. First, revised Rule 1O(b) permits the court to hold an
arraignment in the defendant's absence when the defendant has
waived the right to be present in writing and the court consents to that
waiver. Second, revised, ,;Rule 10(c), permits the court to hold
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arraignments by video teleconferencing-with the defendant's
consent. A conforming amendment will also be made to Rule 43.

a. Waiver > of Appearance at Arraignment:
Rule 10(b)

Although the Committee considered the traditional objections
to permitting a defendant to waive a personal appearance, the
Committee nonetheless believed that in appropriate circumstances the
court, and the defendant, should have the option of conducting the
arraignment in the defendant's absence- a procedure used in some
state courts. Under Rule 1 O(b), the defendant must give his or her
consent in writing and it must be signed by both the defendant and the
defendant's attorney. Finally, the amendment requires that the waiver
specifically state that! the defendant has received a copy of the
charging instrument.'

The amendment does not permit waiver of an appearance when
the defendant is charged with a felony information. In that instance,
the defendant is required by Rule 7(b) to be present in court to waive
the indictment. Nor does the amendment permit a waiver of
appearance when the- defendant ]is, standing mute, or entering a
conditional plea, a nolo contendere plea, or a guilty plea. In each of
those instances the Committee believed that it was more appropriate
for the defendant/to appear personally.

The amendment does not permit the defendant to waive the
arraignment itself, which may be a triggering mechanism for time
limits in other rules.

The Committee voted unanimously to recommend approval of
Rule 10(b).
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b. Video Teleconferencing for Arraignments:
Rule 10(c).

Rule 10 (c) addresses the second substantive change in the rule.
That rule would permit the court to conduct arraignments through
video teleconferencing. Although the practice is now used in state
courts and in some federal courts, Rules 10 and 43 have generally
prevented federal courts from using that method for arraignments in
criminal cases over the defendant's objection. See, e.g., Valenzuela-
Gonzales v. United States, 915 F.2d 1276, 1280 (9th Cir. 1990)
(Rules 10 and 43 require personal appearance; thus, pilot program for
video teleconferencing not permitted). A similar amendment was
proposed by the Committee in 1993 andpublished for public
comment but was later ,withdrawn from consideration in order to
consider the results of several planned pilot programs. Upon further
consideration, the Committeebelievedthatthebenefits of usingvideo
teleconferencing outweighed the costs of doing so. This amendment
also parallels a proposed change Rule 5(d) that would permit initial
appearances to be con'ducted by video teleconferencing.

When this rule was published for public comment, an alternative'
version was also provided. hThe alternative version of Rule 10(c)
would have permitted the court to use teleconferencing without the
defendant's consent.

In deciding to adopt the amendment, the Committee was
persuaded in part by the fact that some districts deal with a very high
volume of arraignments of defendants who are in custody and
because ofthe distances involved, must be transported long distances.
That procedure can also present security risks to law enforcement and
court personnel.
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Unlike the waiver for any appearance whatsoever at an
arraignment, noted above, this particular provision would not require
that the waiver for video teleconferencing be'in writing. Nor does it
require that the defendant waive that apearance in person, in open
court.

The Committee voted 8 to 3 to recommend this amendment to
Rule 10. As with Rule 5, above, the Committee Note has been
expanded to address issues that the court may wish to consider in
using video teleconferencing.

Recommendation: TheAdvisory Committee recommends that
the substantive amendments to Rule lObe approved andforwarded
to the Judicial Conference with therecommendation thatifthey are
approved, the "substantive" version besubstitutedfor the "style"
version.

4. Rule 12.2. Notice of Insanity Defense; Mental
Examination

Rule 12.2, which addresses the notice requirements for
presenting an insanity, defense or evidence of mental condition on the
merits, contains several significant amendments.

First, Rule 12.2(c) clarifies that a court may order a mental
examination for a defendant who has indicated an intention to raise
a defense of mental condition bearing on the issue of guilt. Second,
under Rule 12.2(b), the defendant is required to give notice of an
intent to present expert evidence of the defendant's mental condition
during a capital sentencingproceeding. Third, Rule 12.2(c) addresses
the ability of the trial court to order a mental examination for a
defendant who has given notice of an intent to present evidence of
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mental condition during capital sentencing proceedings and sets out
when the results of that examination may be disclosed. Fourth, the
amendment addresses the timing of disclosure of the results and
reports--of the defendant's expert examination. Finally, the
amendment extends the sanctions for failure to comply with the rule's
requirements to the punishment phase of a capital case. Rule 12.2(d).

The Committee made several post-publication changes to Rule
1221, First, it deleted the words "'upon motion of the government"
from Rule 12.2 (c)(l) to reflect that examinations may also be
requested by either the defendant or the government. Second, Rule
12.2(c)(4)(A) has beenmodified to clarify that a defendant's
statements are admissible only after the defendant has introduced
evidence requiring the notice in Rule 12.2(a) or (b)(l). Finally, Rule
12.2(c)(4)(B) has been amended to clarify that introduction of expert
testimony in a capital sentencing proceeding requiring notice, under
Rule 12.2(b)(2) will trigger use of a defendant's statements.

The Committee voted unanimously to recommend approval of
the substantive amendments to Rule 12.2.

Recommendation: TheAdvisory Committee recommends that
the substantive amendments to Rule 12.2 be approved and
forwarded to the Judicial Conference with the recommendation that
iftheyareapproved, the "substantive"version besubstitutedforthe
"style" version.

5. Rule 12.4., Disclosure Statement (New Rule)

The Committee made several post-publication changes to new
Rule 12.4. First, regarding Rule 12.4(a)(2), the Committee,
recognized the potential difficulty in requiring the prosecution-to
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learn all of the disciosable information about an organizational
defendant early in the proceedings. Thus, the Committee added the
words, "to the extent it can be obtained through due diligence" at the
end of that section. Second, the language in Rule 12.4(b)(1) was
intended to track similar language in the Civil Rules counterpart to
this rule but that approach creates problems in applying the
requirements to a criminal proceeding. Thus, the Committee
modified Rule 12.4(b)(1) to indicate that the disclosure requirements
are triggered with the defendant's initial appearance. Finally, the
Committee has recommended deleting the reference in Rule
12.4(a)(1)(B), which delegates authority to the Judicial Conference
to prescribe additional disclosure requirements that may preempt
local rules governing disclosure.

Recommendation: TheAdvisory Committeerecommends that
Rule 12.4 be approved and forwarded to the Judicial Conference
with the recommendation that it be approved.

6. Rule 26. Taking Testimony: Video Transmission of
Testimony

The proposed amendment to Rule 26(b) would permit the court
to use remote transmission of live testimony. Current Rule 26
indicates that normally only testimony given in open court will be
considered, unless otherwise provided by the rules, an Act of
Congress, or any other rule adopted by the Supreme Court. For
example, Rule 15 recognizes that depositions, in conjunction with
Federal Rule of Evidence 804, may be used to preserve and present
testimony if there are exceptional circumstances in the case and it is
in the interest ofjustice to do so. The revision to Rule 26(b) extends
the logic underlying that exception to contemporaneous video
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testimony of an unavailable witness. The amendment generally
parallels a similar provision in Federal Rule of Civil Procedure 43.

AlAs aresult of public comments, the Committee modified the
rule in several respects. First, the rule was changed to make it clear
that-the Committee envisions two-way video transmission. Second,
the term "compelling circumstances" was changed to "exceptional
circumstances" to reflect the standard for taking depositions inRule
15 and the standard applied by, courts that have addressed the
Confrontation, Clause issue. Finally, the Committee Note has been
expanded;.j

Although a number of public comments raised concernslabout
whether the amendment would violate a defendant's rights under the
Confrontation Clause, the Committee believes that the rule is
constitutional and that permitting use of video transmission of
testimony only in those instances when certain requirements are met,
is appropriate. See United States v. Gigante, 166 F.3d 75 (2d Cir.
1999) (use of remote transmission of unavailable witness"testimony
did not violate confrontation clause).

The amendment recognizes that there is a need for the trial court
to impose appropriate safeguards and procedures to insure the
accuracy and quality of the transmission, the ability of the jurors to
hear and view the testimony, and the ability of the judge, counsel, and
the witness to hear and understand each other during questioning.
Deciding what safeguards are appropriate is left to the sound
discretion of the trial court. That topic is discussed in an expanded
Committee Note.

The Committee voted unanimously to recommend approval of
the amendment to Rule 26.
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Recommendation: TheAdvisory Committee recommends that
the substantive amendment to Rule 26 be approved and forwarded
to the Judicial Conference with the recommendation that if it is
approved, the "substantive" version be substituted for the "style"
version.

7. Rule 30. Jury Instructions

The amendment to Rule 30 wouldpermitthecourt to request the
parties to submit their requested instructions before trial. The current
rule indicates that a court may request those instructions after the trial
has started. Several public comments raised concerns that permitting
the court to require the defense to disclose its theory of the case prior
to trial might be problematic. -The Committee concluded, however,
that the court should have the option of requesting pretrial submission
of requested instructions and has included a comment in the Note to
the effect that the amendment is not intended to change the practice
of submitting supplemental requests after trial has started.

The Committee has also addressed the issue 'of waiver of
objections to the instructions by adding a sentence at the end of Rule
30(d). The Committee decided not to address more explicitly the-
issue of whetherapartymustrenew an objection afterthe instructions
are given.

The Committee voted 9 to 2 to recommend approval of the
amendment to Rule 30.

Rules App. E-1 5
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Recommendation: TheAdvisory Committee recommends that
the substantive amendment to Rule 30 be approved and forwarded 
to the Judicial ,Conference with the recommendation that if it is
approved, the,"substantive" version be substituted for the '"style"
version.

8. Rule 35. Correcting or Reducing Sentence

Rule 35 contains several changes. First, as noted, supra, the
published version of Rule 35 used the term "sentencing" to describe
the triggering element for the two "time" requirements in the rule.
While the rule was out for public comment, and at the suggestion of
the Standing Committee, the Advisory Committee discussed the issue
of further defining or clarifying the term "sentencing." The
Committee's initial decision was to use the term "oral announcement
of the sentence." That is the view of the majority of the courts that
have addressed the issue. Upon further reflection, however, the
Committee decided to add a new provision (now Rule 35(a)) and
define sentencing as the entry ofthe judgment. Even though that may
result in the change in practice in some circuits, it is more consistent
with describing the triggering event,l for example, of an approval of
a sentence.**!

** At the request of the Advisory Committee on Criminal Rules, the
Committee on Rules ofPractice and Procedure agreed at its June 7-8,
2001, meeting, to withdraw the proposal defining "sentencing" as the
entry of thejudgment. The Committee also agreed with the advisory
committee's recommendation to publish the withdrawn proposal for
public comment.
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Rule 35(c) (published as Rule 35(b)) includes a substantive
change that had been under consideration apart from the restyling
project. Rule 35(c) includes new language to the effect that the
government may file a late motion to reduce a sentence if it
demonstrates that the defendant had presented information, the
usefulness of which could not reasonably be known until more than
one year following sentencing. The current rule, however, did not
address the issue and the courts were split on the issue. Compare
United States v, Morales, 52 F.3d 7 (1st Cir. 1995) (permitting filing
and granting of motion) with United States v. Orozco, 160 F.3d 1309
(11th Cir. 1998) (denying relief and citing cases). Although the court
in Orozco felt constrained to deny relief under Rule, the court urged
an amendment of the rule to:

address the apparent unforeseen situation presented in this
case where a convicted defendant provides information to
the government priorto the expiration ofthejurisdictional,
one-year period from sentence imposition, but that
information does not become useful to the government
until more than one year after sentence imposition. Id. at
1316, n.13.t

The amendment to Rule 35(c) is intended to address the
instances identified by thee court in Orozco. The proposed
amendment would not eliminate the one-year requirement as a
generally operative element.

Following additional consideration of the rule, the Committee
has recommended, post-publication, a slight expansion in Rule 35(c)
that would permit the government to file a motion for sentence
reduction when the defendant is not aware of the helpful nature ofthe
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Report of the Advisory Committee on Criminal Rules
Page 1 8

information until after one year, but provides it to the government
promptly upon learning of its usefulness.

The Committee voted unanimously to recommend the approval
of the proposed amendments to Rule 35.

Recommendation: TheAdvisory Committee recommends that,
the substantive amendments to Rule 35 be approved andforwarded
to th e Judicial Conference with the recommendation that if they are
approved, the "substantive" version be substituted for the "style"
version.

9. Rule 43. Defendant's Presence

The amendments to Rule 43 are conforming changes, that hinge
on approval of Rules 5 and 10 concerning video teleconferencing, and
Rule 10 that permits!the defendant to waive appearance at an
arraignment. The Committee made no post-publication changes to
Rule 43.

Recommendation: TheAdvisory Committee recommends that
the substantive amendment to Rule 43 be approved and forwarded
to the Judicial Conference with the recommendation that if it is
approved, the "substantive" version be substituted for the "style"
version.

Rules App. E-1 8
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VI. INFORMATION ITEM-Withdrawal of Substantive
Amendment to Rule 32 and Deferral of Substantive
Amendment to Rule 41

A. Rule 32. Sentencing: Ruling on Material Matters.

The Standing Committee approved publication of an amendment
to Rule 32 that would have required the sentencing judge to resolve
objections to "material" matters in the presentencing report-even if
those matters would not directly affect the actual sentence. The
rationale for that proposed change rested on the understanding that
the presentence report is used by the Bureau of Prisons in making
important post-sentencing, decisions regarding such issues as the
ability of the defendant to receive drug treatment. Upon further
consideration, and after considering comments from. the Bureau of
Prisons, the Committee decided to withdraw the recommendation.
Nonetheless, the Committee decided to include information in the
Committee Note that would draw attention to the potential problems
associated with incorrect infornation in the presentence report.

B. Rule 41. Search and Seizure: Covert Searches

The Standing Committee approved publication of an amendment
to Rule 41 that would have addressed the procedures for issuing a
warrant for covert entries. After considering the public comments on
the rule, and further discussion, the Committee has decided to defer
further action on that amendment. The Committee envisions
continued discussions of the amendment and contemporaneous
consideration of amendments to Rule 41 that would address the topic
of issuing what are often referred to as "tracking device" warrants.
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PROPOSED AMENDMENTS TO THE FEDERAL
RULES OF CRIMINAL PROCEDURE

1 Rule 5. lnitia Appeaance IBefore Ithe Magistr ate Judge

2 (a) In General. Exceyt as other ivisevLvided iti tlt le,

3 offic 1 nzatking ami a=es;t tcaer a waiianit issued upU

4 a comipaiint or atny peson making an arres w tllout a

5 wainift sliall t'take tlhe arested' personv witlhout

6 ultirecessary delay l~fre' tle lealest available federal

7 nmagistate judge or, if a feder al iiagistate judge is not

8 reasoniably avilable,. before 'a state or local judicial

9 mffi1 authilizfd lbc 18 U.S.C. § 3041. If a pf1iso

10 arrested *itl1 out a waiiant iWbrouglitkbefpre a nagistrate

11 judg, a cvmplaint, 'satisfyin' the probable eause

'~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~'

1R2 uequireeests ofRule 4(a), E-a20be promptly £1cd. Wllen

1 3 a personl, arrested with or wiffiout a w-arvatitv6 or giv a

1S 4 summonsll, appears initilaflyfute themais rate judg,

1 5 thle mlagistratejtzdge slla!! proceed inl accordance withl thle

New matter is underlined, matter to beomitted is lined through.
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16 applicab~le sub~divisionls of this ralp. :Om offieer imkin;lg

17 ~an arrest under a waraL1t issu a cdplaiint

18 chargin g soley a violatibn of 18 U.s.C. § 1073 need nOt

19 comiy with this rule if the person aested is transferred

20 without umecessary delay to tle custody of

21 state or local aulities in tlhe district of arrest anid a

22 attorn~ey for tlhe govermnlerAt moves prompltly, inl thle

23 district in whlichl t1-e warant was issued, to dismiss the

24 comlaint

25 (b) Misdemleanors and Otherf.ettyOfnses. If the cllarge

26 againist tlhe defen1 dan1 t is a misdemeanior or otlher petty

27 offense ftiablk by a Un1ited States miagistiate judge -ander

28 18 U.S.C. § 3401, the magistrate judge sha1f proceed in

29 accordalce withRle. 58.

30 (c) Offenses Not Tr iable b the United States Magistrate

31 Judge. If th1e charge against thie defeiidaut is not triable

32 by tle Ubi-,ted Stat nagistiate judge, the defeiidat shall

Rules App. E-21
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33 not be Ubl e tu upon to ad. pe a idahe m iaLs judge s1af

34 . ifobr11 thle defe 1dan1t of the compllaint against the

35 defepdanit and of arty affidavit filed th erewith, of thec

36 defitdanlt's rigl& to r-etainl counlsef Or to request thle

37 t of counsel if tle defendant is utatlile to obtain

3 8 romsf mid of th generia circumstances~ under whliih

39 the................ tcdefenldanlt may seeu-ae pretrial release. Thle magistrate

40 .Jdge sllall info iLL the defendant that th.e deffndant is not

41 requied to mnake a statement and that any statLinement

42 ma4de by the defendant may be ttse against t 1e

43 defeidant. Th1e imagistrat judge shall also infornm tC.e

44 defeinldant ofthe ri& to a preimin aiy exaIInnatioUI. Tlhe

45 mnagistate judge shall allow- tle defendant reasounable

46 timie and upportunity to consaft co!ll.e and sha1l detai

47 _ conditionally _1. ea _1 th_ defendant as pr oided b_

48 statute or in thlese rles. A defci±d 1at is entitied to d

49 p, , finiinary eAxainatioUn, Uless waived, Whlein cialrge
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50 W ithi may offense, oth1er than1 a petty offe1 se, which is to

51 Ibe trie by a judge,of the district COUtr. If the defedwii t

52 waives prlelillill extlination,7 thec nnlgistrate judge

53 sil fobtitwitlh hlold thLe deferndant tou in the

54 distlict CUit. If the defendan1t does lOt waive the

55 , prl~elimlinlay examlinationl, thle mlagistrate judge shlaH

56 scl1edne a prefilillaly exaiiiiiation.. Such exaaI1inatioln

57 shall be held witlhfi1 a easonable timle lbut in any event

58 twt later than 10 days fo1bowing the. initial appeaance it

59 the defendant is in cutoudy and iw 1fate than 20 days if

60 tlh defendant is nOt in eustody, provided, hu owever, tiat

61 the pirelninal y IAaIifination sialH not be hiefd if tl-e

62 defendant is indicted Or if an inifomation against the

63 defnidant is fild in district court before the date set fo

64 thle prefillill exflination. Withl the conascrt ofthle

65 defenidant and upoln a showing of good cause, taking into

66 account tlhe pubhlic ijnterest in tlhe promupt disposition o
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67 c1riLtiil afcases, timeliiiits specified ;i thlis 5dii

68 may be extended one or nmore tinnes by a federal

69 magistrate judge. In the ab.8 1se 1 e of s-aeh consent by tlhe

70 defe11 danlt, time li 11its m11aybe extended by ajjudge of the

71 Ubitekd States only upon a'sAo wing thlat ektraordinay

72 circumstances exist and that delay is inldispmnsable to the

73 initerlests of -ustice.

74 Rule 5. Initial Appearance

75 (a) In General.

76 (1) Appearance Upon an Arrest.

77 (LA A person making an arrest within the United

78 States must take the defendant without

79 unnecessarY delaybefore a magistrate judge, or

80 before a state or local judicial officer as

81 Rule 5(c) provides, unless a statute provides

82 otherwise.
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83 (B! A person making an arrest outside the United

84 States must take the defendant without

85 unnecessary delay before a magistrate judge.

86 unless a statute provides otherwise.

87 (2! Exceptions.

88 (A) An officer making an arrest under a warrant

89 issued upon a complaint charging solely a

90 violation of 18 U.S.C. § 1073 need not comply

91 with this rule if:

92 fiŽ the person arrested is transferred without

93 unnecessary delay to the custody of

94 appropriate state or local authorities in the

95 district of arrest: and

96 (ii) an attorney for the government moves

97 promptly, in the district where the warrant

98 was issued, to dismiss the complaint.

Rules App. E-25
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99 (B) If a defendant is arrested for violating

100 probation or supervised release, Rule 32.1

101 applies.

102 (C) If a defendant is arrested -for failing to appear in

103 another district. Rule 40 applies.

104 (3) Appearance Upon a Summons. When a defendant

105 appears in response to a summons under Rule 4, a

106 magistrate judge must proceed under Rule 5(d) or

107 (e), as applicable.

108 (jsk Arrest Without a Warrant. If a defendant is arrested

109 without a warrant, a complaint meeting Rule 4(a)'s

110 requirement of probable cause must be promptly filed in

111 the district where the ~offense was allegedly committed.

112 (c) Place of Initial Appearance; Transfer to Another

113 District.

114 (1) Arrest in the District Where the Offense Was

115 Allegedly Committed. If the defendant is arrested in

Rules App. E-26



FEDERAL RULES OF CRIMINAL PROCEDURE 27

116 the district where the offense was allegedly

117 committed:

118 (A! the initial appearance must be in that district;

119 and

120 (J) if a magistrate judge is not reasonably available.

121 the initial appearance may be before a state or

122 local judicial officer.

123 (2) Arrest in a District Other Than Where the Offense

124 . Was Allegedly Committed. If the defendant was

125 arrested in a district other than where the offense

126 was allegedly committedc the initial appearance must

127 be:

128 (A) in the district of arrest: or

129 (B) in an adjacent district if:

130 Qi the appearance can occur more promptly

131 there; or

Rules App. E-27
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132 (ii) the-offense was allegedly committed there

133 and the initial appearance will occur on the

134 day of arrest.

135 (3! Procedures in a District Other Than Where the

136. Offense Was Allegedly Committed. If the initial

137 appearance occurs in a district other than where the

138 offense was allegedly committed, the following

139 procedures a pIl:

140 (A) the magistrate judge must inform the defendant

141 about the provisions of Rule 20;

142 B if the defendant was arrested without a warrant,

143 the district court where the offense was

144 allegedly committed must first issue a warrant

145 before the magistrate judge transfers the

146 defendant to that district;
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147 (C the magistratejudge must conduct apreliminary

148 hearing if required by Rule 5.1 or Rule

149 58(b)(2)(G);

150 (D the magistratejudge musttransferthe defendant

151 to the district where the offense was allegedly

152 committed if:

153 (i) the government produces the warrant, a

154 certified copy of the warrant, a facsimile of

155 either, or other appropriate form of either;

156 and

157 CiI! the judge finds that the defendant is the

158 same person named in the indictment.

159 information, or warrant; and

160 (E when a defendant is transferred and discharged.

161 the clerk must promptly transmit the papers and

162 any bail to the clerk in the district where the

163 offense was allegedly committed.
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164 (-U Procedure in a Felony Case.

165 ,(1 Advice. If the defendant is charged with a felony,

166 the judge must inform the defendant of the'

167 'following:,

168 (A) the complaint against the defendant. and any

169 affidavit filed with it,

170 (13) the defendant's right t6 retain counsel or to

171 request that counsel be appointed if the'

172 defendant cannot obtain counsel:

173 (C) the circumstances, if any. under which the

174 defendant may secure pretrial release:

175 (D any right to a preliminary hearing: and

176 (E) the defendant's right not to make a statement.

177 and that any statement made may be used

178 against the defendant.
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179 (2 ConsultingwithCounsel. Thejudgemustallowthe

180 defendant reasonable opportunity to consult with

181 counsel.

182 (3) Detention or Release. The iudge must detain or

183 release the defendant as provided by statute or these

184 rules.

185 (* Plea. A defendant may be asked to plead only under

186 Rule 10.

187 (e) Procedure in a Misdemeanor Case. If the defendant is

188 charged with a misdemeanor onlZ the judge must inform

189 the defendant in accordance with Rule 58Lb)(2).

190 (fL Video Teleconferencing. Video teleconferencing may

191 be used to conduct an appearance under this rule if the

192 defendant consents.

COMMITTEE NOTE

The language of Rule 5 has been amended as part of the general
restyling of the Criminal Rules to make them more easily understood
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and to make style and terminology consistent throughout the rules.
These changes are intended to be stylistic, except as noted below.

Rule 5 has been completely revised to more clearly set out the
procedures for initial appearances and to recognize that such
appearances may be required at various stages of a criminal
proceeding, for example, where a defendant has been arrested for
violating the terms of probation.

Rule 5(a), which governs initial appearances by an arrested
defendant before a magistrate judge, includes several changes. The
first is a clarifying change; revised Rule 5(a)( 1) provides that a person
making the arrest must bring the defendant "without unnecessary
delay" before a magistrate judge, instead of the current reference to
"nearest available" magistratejudge. This language parallels changes
in Rule 4 and reflects the view that time is of the essence. The
Committees intends no change in practice. In using the term, the
Committee recognizes that on occasion there maybe necessary delay
in presenting the defendant, for example, due to weather conditions
or other natural causes. A second change is non-stylistic, and reflects
the stated preference4(as in other provisions throughout the rules) that
the defendant be brought before a federal judicial officer. Only if a
magistrate judge is not available should the defendant be taken before
a state or local officer.

The third sentence in current Rule 5(a), which states that a
magistrate judge must proceed in accordance with the rule where a
defendant is arrested without a warrant or given a summons, has been
deleted because it is unnecessary.

Rule 5(a)(1)(B) codifies the caselaw, reflecting that the right to an
initial appearance applies not only when a person is arrested within
the United States but also when an arrest occurs outside the United
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States. See, e.g., United States v. Purvis, 768 F.2d 1237 (11th Cir.
1985); United States v. Yunis, 859 F.2d 953 (D.C. Cir- 1988). In
these circumstances, the Committee believes - and the rule so
provides - that the initial appearance should be before a federal
magistrate judge rather than a state or local judicial officer. Rule 5(a)
(1)(B) has also been amended by adding the words, "unless a federal
statute provides otherwise," to reflectrecent enactment ofthe Military
Extraterritorial Jurisdiction Act (Pub. L. No. 106-523, 114 Stat. 2488)
that permits certain persons overseas to appear before a magistrate
judge by telephonic communication.

Rule 5(a)(2)(A) consists of language currently located in Rule 5
that addresses the procedure to be followed where a defendant has
been arrested under a warrant issued on a complaint charging solely
a violation of 18 U.S.C. § 1073 (unlawful flight to avoid
prosecution). Rule 5(a)(2)(B) and 5(a)(2)(C) are new provisions.
They are intended to make it clear that when a defendant is, arrested
for violating probation or supervised release, or for failing to appear
in another district, Rules 32.1 or 4,0 apply. No change in practice is
intended.

Rule 5(a)(3) is new and fills a perceived gap in the rules. It
recognizes that a defendant may be subjected to an initial appearance
under this rule if a summons was issued under Rule 4, instead of an
arrest warrant. If the defendant is appearing pursuant to a summons
in a felony case, Rule 5(d) applies, and if the defendant is appearing
in a misdemeanor case, Rule 5(e) applies.

Rule 5(b) carries forward the requirement in former Rule 5(a)
that if the defendant is arrested without a warrant, a complaint must
be promptly filed.
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Rule 5(c) is a rnew provision and sets out where an initial
appearance is to take place. If the defendant is arrested in the district
where the offense was ,allegedly committed, under Rule 5(c)( 1) the
defendant must be taken to a magistrate judge in that district. If no
magistrate judge is reasonably available, a state or local judicial
officer may conduct'the initial appearance: On the other hand, if the
defendant is arrested in a district other than the district where the
offense was allegedly committed, Rule 5(c)(2) governs. In those
instances, the defendant must be taken to a, magistrate, judge within
the district, of arrest, unless the appearance can take place more
promptly in an adjacent district. The Committee recognized that in
somecases, the nearest magistrate judge may actually be across a
district's lines. The remnainder lof Rule 15(c)(2) includes material
formerly located in Rule 40.

Rule 5(d), derived fron current Rule 5(c), has been retitled to
more-clearlyreflect the subject of that subdivision and the procedure
to be used if thedefendant ;is charged with a feloiny. Rule 5(d)(4) has
been added to makeclear that a'deOfendant may only be called upon
to enter a plea under the provisions of Rule 10. That language is
intended to reflect and reaffirm current practice.

: 1) , i I r j ' ' t

The remaining portions of current Rule 5(c) have been moved to
Rule 5.1,, which deals with,,,prelimninaty hearings in felony cases.

The major substantive change is in new Rule 5(e), which permits
video teleconferencing for an appearance under this rule if the
defendant consents. This change reflects the growingpractice among
state courts to use video teleconferencing to conduct initial
proceedings. A similar amendment has been made to Rule 10
concerning arraignments.
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:in amending Rules 5, 10, and 43 (which generally requires the
defendant's presence at all proceedings), the Committee carefully
considered the argument that permitting a defendant to appear by
video teleconferencing might be considered an erosion of an
important element of the judicial process.. Much can be lost when
video teleconferencing occurs. First, the setting itself may not
promote the public's confidence in the"integrity and solemnity of a
federal criminal proceeding; that is the view of some who have
witnessed the use of such proceedings in some state jurisdictions.
While it is difficult to quantify the intangible benefits and impact of
requiring a defendant to be brought before a federal judicial officer in
a federal courtroom, the Committee realizes that something is lost
when a defendant is not required to make a personal appearance. A
related consideration is that the defendant may-be located in a room
that bears no resemblance whatsoever to a judicial forum and the
equipment may. be inadequate for high-quality transmissions.
Second, using video teleconferencing can interfere with counsel's
ability to meet personally with his or her client at what;lat least in that
jurisdiction, might be an important appearance before a magistrate
judge. Third, the defendant may miss aniopportunity to meet with
family or friends, and others who might be able to assist the
defendant, especially in any attempts to obtain bail. Finally, the
magistrate judge may miss an opportullity to, accurately assess the
physical, emotional, and mental condition of a defendant-a factor
that may weigh on pretrial decisions, such as releaseiifroirn detention.

On the other hand, the Committee considered that in some
jurisdictions, the court systems face a high volume of criminal
proceedings. In other jurisdictions, counsel may npt be appointed
until after the initial appearance and thus there is' no real problem
with a defendant being able to consult with counsel before or during
that~proceeding. The Committee was also persuaded to adopt the
amendment because in some jurisdictions delays may occur in travel
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time from one location to another-in some cases requiring either the
magistrate judge or the participants to travel long distances. In those
instances, it is not unusual for a- defense counsel to recognize the
benefit of conducting a video teleconferenced proceeding, which will
eliminate lengthy and sometimes expensive travel orpermnit the initial
appearance to be conductedmuch sooner. OFinally, the Committee
was aware that in some jurisdictions, courtrooms now contain high-
quality technology for conducting such procedures, and that some
courts are alrkeady using video teleconferencing-with the consent of
the parties..,

The Committee beieved that, ontbalance and in appropriate
-circumstances; the court and the defendant should have the option of
using video teleconferencing, as long as the defendant consents to
that procedure. The question of when it would be appropriate for a
defendant to consent is not spelled outlin the rule. That is left to-the
defendant and 4he courtinieach,~case.l Although the rule does not
specify any particular technical requirements regarding the system to
be used, ,if the equipment or technology is deficient, the public may
lose confidence in the integrity and dignity of the proceedings.

Thei amendment does not require a court to adopt or use video
teleconferencing. I hdecidingiwhether to use such procedures, a court
may wish to considerestablishing clearly articulated standards and
procedures. For example,, the court would normally want to insure
that the location used for televising the video teleconferencing is
conducive to the solemnity of a federal criminal proceeding. That
might require additional coordination, for example, with the detention
facility to insure that the room, furniture, and furnishings reflect the
dignity associated with afederal courtroom. Provision should also be
made -to insure that the judge, or a surrogate, is in a position to
carefully assess the d fendant's condition. And the court should also
consider establishing procedures for insuring that counsel and the
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defendant (and even the defendant's immediate family) are provided
an ample opportunity to confer in private.

REPORTER'S NOTES

In publishing the "style" changes to the Federal Rules of
Criminal Procedure, the Committee decided to publish separately any
rule that includes what it considered at least one major substantive
change. The purpose for this separate publication was to highlight for
the bench and the bar any proposed amendments that the Committee
believes will result in significant changes in current practice. Rule 5
was one of those rules. In revising Rule 5, the Committee decided to
also propose a substantive change that would permit video
teleconferencing of initial appearances. Another version of Rule 5,
which does not include.proposed Rule 5(f) is included in what has
been referred to as the "style" package.

1 Rule 5.1. Pi-elifinary Examinatiou

2 (a) Pro~bab Fiau ding If from11 the evde it

3 appears that thr is probable ea-ae to believe that a

4 offense~, has been committed =d that the defenidant

5 commi11 tted it, the~ federa m1iiagistr atejudg shl f~l 1 t

6 hoid the defendant to answ in istrib t X_ _ut. Tle

7 finding of probable uease may be basd t upo heealrsay
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38 FEDERAL. RULES OF CRIMINAL PROCEDURE

8 evidence ii whole Or iin part. Th1e defenidaint may ClOS-

9 examianel. adverse witisses lmid may introduee evidence.

10 Obljectios toe on thle gUimd tlat it was acquired

11 by un.hawful mias are not poperly mmmade at tlhe

i 12 piredimimnai dcJaiiikatioi.- Motivlis to suppress m mt-be

13 .mmade to the tmiai ,urtqtas pmovdd in Rul 12

14 (b) Discha ge of Defendant. If fi tc eidec it appeais

15 that ,I is no probab1leug tobeieve that an offense

16 has been comim.Gnitted or tPat th i &fedant comnitted it,

17 the federal miagistrate judge shall dismiss the colnplaint

18 and discharge the defc11dan1t. Tlhe dischda m6e of tl..

19 defendant shal nlot precde thle gove niemt from

20 instituting a uu t poseetio for tlhe samne offcnse.

21 (c) Records. After con iroleded theg o tlhe federai

22 mag istrate judgc sma11tmi-anismi t frtf1fwith to the. clerk of

23 thec district cour all ,aps in tlle proceeding. The,
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24 magistrate judge shall prom nptly make oi cautse to be

25 made a record or sumimary of such1 poceedin

26 = (1) On timely applitih to a fieral magistrate judge,

27 thec atton-rey fbr a defelldanlt ille Crinnnafld ease mlay

28 be given tLhe optporuityto ,have tLh recording oftLe

29 hearing on preliminary exantiniationi miade available

30 to that attiluny ;11 uCi ...ectioun witlh any fmrtler

31 lhearig or, preparationx fbr trial. The cUwt mliay, by

32 local aufe, appoint tl1e place for and define th1e

33 co.nditionis under whllichl suudi oppoutunity iay-l-e

34 afforded umnsef.

35 (2) On application of a defendant addressed to tlh COUlt

36 or any judge thiereof, an order may issue that tlhe

37 federal mnagistrate jtudgfe miakle available a co.py of

38 the transcript, or of a pitign thereof, to defe 1se

39 counsel. Suclh order slha plovide fbr piepaymelnt of

40 costs of suchi transcript by the defendant unless t1re
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41 def.Lidanit kides& a, sufficient affidavit thiat th1e

42 hdefc 1ndant is u-na;ble to pay or to give secaurity

43 th1erfor, in wlfic1 case the-expense shall be paid by

44 tlhe D1 recto of tle Adchiinstrative Office of ti=

45 Unif;ed States Comts ftoim availab1e appropriated

46 fnds., Ceoltsef for thle governieit ay miove also

47 tliat a coupy of the traulscipt, in whole Or in part, b~e

48 mnade available to it, for good cause sho v, aid a-

49 - order mlay e entered granting suich Totionm in ivhole

50 or in past, Un appmupmmate terms, except that the

51 govermnert need not prepay costs nrl fum rfil

52 secuity-therefbr.

53 (cl) Pr oducto of taenelts.

54 (1) i General. R-le 26.2(a)-(d) and (f) applies at amiy

55 hlmearing ttdcr thls rule, tiless the cou-t, for go o d

56 causc shown, 1 fles ote in a axticular ease.
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57 (2) Saneftons fo ail e toroduce Stateent. If

58 party elects not to eolurply with anl order under

59 RxuIl 26.2(a) to deliver 'a tateiient to the moving

60 party, the coUat may lnot co11 ide1 the testimony of a

61 witness whose statemlerAt is withhleld:

62 Rule 5.1. Preliminary Hearing

63 (a) In General. If a defendant is charged with an offense

64 other than a petty offense, a magistrate judge must

65 conduct a preliminary hearing unless:

66 (1) the defendant waives the hearing:

67 (2) the defendant is indicted:

68 (3 the government files an infornation underRule 7(b)

69 charging the defendant with a felony:

70 (4) the government files an information charging the

71 defendant with a misdemeanor: or

72 (5) the defendant is charged with a misdemeanor and

73 consents to trial before a magistrate judge.
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42- FEDERALRULES OF CRIMINAL PROCEDURE

74 (b) Selecting a District. A defendant arrested in a district

75 other than where the offense was allegedly committed

76 may elect to have the preliminary hearing conducted in

77 the district where the prosecution is pending.

78 (c Scheduling. The magistrate judge must hold the

79 preliminar hearing within a reasonable time, but no later

80 than 10 days after the initial appearance if the defendant

81 is in custody and no later than 20 days if not in custody.

82 ( Extending the Time. With the defendant's consent and

83 upon a showing of good cause - taking into account the

84 public interest in the prompt disposition of criminal

85 cases - a magistrate judge may extend the time limits in

86 Rule 5. 1(c) one or more times. If the defendant does not

87 consent, the magistrate judge may extend the time limits

88 only on a showing that extraordinary circumstances exist

89 and justice requires the delay.
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90 (e) Hearing and Finding. At the preliminary hearing, the

91 defendant may cross-examine adverse witnesses and may

92 introduce evidence but mny not object to evidence on the

93 ground that it was unlawfully acquired. If the magistrate

94 judge finds probable cause to believe an offense has been

95 committed and the defendant committed it. the

96 magistrate judge must promptly require the defendant to

97 appear for further proceedings.

98 (f) Discharging the Defendant. If the magistrate judge

99 finds no probable cause to believe an offense has been

100 committed or the defendant committed it, the magistrate

101 judge must dismiss the complaint and discharge the

102 defendant. A discharge does not preclude the

103 government from later prosecuting the defendant for the

104 same offense.

105 ( Recording the Proceedings. The preliminary hearing

106 must be recorded by a court reporter or by a suitable
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107 recording device. A recording of the proceeding may be

108 made available to any party upon request. A copy of the

109 recording and a transcript may be provided to any party

110 upon request and upon any paVment required by

111 applicable Judicial Conference regulations.

112 m Producing a Statement

113 (1) In General. Rule 26.2(a)-(d) and (f) applies at any

114 hearing under this rule, unless the magistrate iudge

115 for good cause rules otherwise in a particular case.

116 (23 Sanctions forNotProducin2aStatement. If aparty

117 disobeys a Rule 26.2 order to deliver a statement to

118 the moving part the magistrate judge must not

119 consider the testimony of a witness whose statement

120 is withheld.

COMMITTEE NOTE

The language of Rule 5.1 has been amended as part of the
general restyling of the Criminal Rules to make them more easily
understood and to make style and terminology consistent throughout
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the rules. These changes are intended to be stylistic, except as noted
below.

First, the title of the rule has been changed. Although the
underlying statute, 18 U.S.C. § 3060; uses the phrase preliminary
examination, the Committee believes that the phrase preliminary
hearing is more accurate. What happens at this proceeding is more
than just an examination; it includes an evidentiary hearing,
argument, and a judicial ruling. Further, the phrase preliminary
hearing predominates in actual usage.

Rule 5.1(a) is composed of the first sentence of the second
paragraph of current Rule 5(c). Rule 5.1(b) addresses the ability of
a defendant to elect where a preliminary hearing will be held. That
provision is taken from current Rule 40(a).

Rule 5.1(c) and (d) include material currently located in
Rule 5(c): scheduling and extending the time limits for the hearing.
The Committee is aware that in most districts, magistrate judges
perform these functions. That point is also reflected in the definition
of "court" in Rule I1(b), which in turn recognizes that magistrate
judges may be authorized to act.

Rule 5.1 (d) contains a significant change in practice. The revised
rule includes language that expands the authority of a United States
magistrate judge to grant a continuance for a preliminary hearing
conducted under the rule. Currently, the rule authorizes a magistrate
judge to grant a continuance only in those cases in which the
defendant has consented to the continuance. If the defendant does not
consent, then the government must present the matter to a district
judge, usually on the same day. The proposed amendment conflicts
with 18 U.S.C. § 3060; which tracks theorginal language of the rule

7 and permits only district judges to grant continuances when the
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defendant objects. The Committee believes that this restriction is an
anomaly and that it can lead to needless consumption ofjudicial and
other resources. Magistrate judges are routinely required to make
probable.cause determinations and other difficult decisions regarding
the defendant's liberty interests, reflecting that the magistrate judge's
role has developed, toward 'a higher level of responsibility for pre-
indictment matters. The Committee believes that the change in the
rule will provide greater judicial economy and that it is entirely
appropriate to seek this change to the rule through the Rules Enabling
Act procedures. See 28 U.S.C. § 2072(b). Under those procedures,
approval by Congress ofthis rule change would supersede the parallel
provisions in 18 U.S.C.,§ 3060.

Rule5.1(e), addressing the issue of probable cause, contains the
language currently located in Rule 5.1(a), with the exception of the
sentence, "The finding of probable cause may be based upon hearsay
evidence in whole or inmpart." That language was included in the
original promulgation of the rule in 1972. Similar language was
added to Rule 4 in, 1974., hi Te Cormmittee Note on the 1974
amendment, the Advisory Committee explained that the language was
included to make it clear thata finding of probable cause may be
based upon hearsay, noting that there had been some uncertainty in
the federal system about the propriety of relying upon hearsay at the
preliminary hearing. See Advisory Committee Note to Rule 5.1
(citing- cases and commentary). i Feder al law is,, now clear on that
proposition. Thus, the Committee believed that the reference to
hearsay was no longer necessary., Further, the Committee believed
that the matter was best addressed in Rule 1101 (d)(3), Federal Rules
of Evidence. That rule explicitly states that ithe Federal, Rules of
Evidence do not apply to "'Fpreliminary examinations in criminal
cases, ... issuance of warrants for arrest, criminal summonses, and
search warrants." The Advisory-Committee Note accompanying that
rule recognizes that: ,"The nature of the, proceedings mnakes
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application of the formal rules of evidence inappropriate and
impracticable." The Committee did not intend to make any
substantive changes in practice by deleting the reference to hearsay
evidence.

Rule 5.1 (f), which deals with the discharge of a defendant,
consists of former Rule 5.1(b).

Rule 5.1(g) is a revised version of the material in current
Rule 5.1(c). Instead of including detailed information in the rule
itself concerning records of preliminary hearings, the Committee
opted simply to direct the reader to the applicable Judicial Conference
regulations governing records. The Committee did not intend to make
any substantive changes in the way in which those records are
currently made available.

Finally, although the rule speaks in terms of initial appearances
being conducted before a magistratejudge, Rule 1(c) makes clear that
a district judge may perform any function in these rules that a
magistrate judge may perform.

REPORTER'S NOTES

In publishing the "style" changes to the Federal Rules of
Criminal Procedure, the Committee decided to publish separately any
rule that includes what it considered at least one major substantive
change. The purpose for this separate publication is to highlight for
the bench and the bar any proposed amendments that the Committee
believes will result in significant changes in current practice. Rule
5.1 was one of those rules. In revising Rule 5.1, the Committee
decided to also propose a substantive change that would permit a
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United States magistrate judge to grant a continuance for a
preliminary hearing conducted under the rule where the defendant has
not consented to such a continuance. Another version of Rule 5.1
that does not include that proposed change is presented in what has
been referred to as the "style" package.

1 Rule 10. AlI aigument

2 Puiaigiuleft shallie conducted il open court and shahl

3 consist of rcadilig the. in1dictm11en1 t o 1 1fr 1 11tl 11 to the

4 defen1 dant or stating to the defe1 da11t the substance of the

5 charge and callin~ oni the defenadant to plead thereto., The

6 defendant shall be givC1 a Cupy of the l1 cLtdm1 ent or

7 infori 1atiomi before being called upon to plead.

8 Rule 10. Arraignment

9 (a) In General. An arraignment must be conducted in open

10 court and must consist of:

11 (1) ensuring that the defendant has a copy of the

12 indictment or information;
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13 (2 reading the indictment or information to the

14 defendant or stating to the defendant the substance

15 of the charge; and then

16 (3) asking the defendant to plead to the indictment or

1 7 information.

18 (!) Waiving Appearance. A defendant need not be present

19 for the arraignment if:

20 (1! the defendant has been charged by indictment or

21 misdemeanor information;

22 (2) the defendant. in a written waiver signed bvboth the

23 defendant and defense counsel, has waived

24 appearance and has affirmed that the defendant

25 received a copy of the indictment or information and

26 that the plea is not guilty; and

27 (3) the court accepts the waiver.

28 (c) Video Teleconferencing. Video teleconferencing may

29 be used to arraign a defendant if the defendant consents.
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COMMITTEE NOTE

The language of Rule 10 has been amended as part of the general
restyling of the Criminal Rules to make them more easily understood
and to make style and terminology consistent throughout the rules.
These changes are intended to be stylistic only, except as noted
below.

Read together, Rules 10 and 43 require the defendant to be
physically present in court for the arraignment. See, e.g., Valenzuela-
Gonzales v. United States, 915 ,F.2d 1276, 1280 (9th Cir. 1990)
(Rules 10 and 43 are broader in protection than the Constitution).
The amendments to Rule 10 create , two exceptions to that
requirement. The first provides that the court may hold an
arraignment in the defendant's absence when the defendant has
waived the right to be present in writing and, the court consents to that
waiver. The second permits the court to hold arraignments by video
teleconferencing when the defendant is at a different location. A
conforming amendment has also been made to Rule 43.

In amending Rule 10 and Rule 43, the Committee was concerned
that permitting a defendant to be absent from the arraignment could
be viewed as an erosion offan, importantr element of the judicial
process. First, it may be important for a defendant to see and
experience first-hand the formal impact of the reading of the charge.
Second, it maybe necessary for the court to personally see and speak
with the defendant at the arraignment, especially when there is a real
question whether the defendant actually understands the gravity ofthe
proceedings. And third, there may be difficulties in providing the
defendant with effective and confidential assistance of counsel if
counsel, but not the defendant, appears at the arraignment.,
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The Committee nonetheless believed that in appropriate
circumstances the court, and the defendant, should have the option of
conducting the arraignment in the defendant's absence. The question
of when it would be appropriate for a defendant to waive an
appearance is not spelled -out in the rule. That is left to the defendant
and the court in each case.

A -critical element to the amendment is that no matter how
convenient or cost effective a defendant's absence might be, the
defendant's right to be present in court stands unless he or she waives
that right in writing. Under the amendment, both the defendant and
the defendant's attorney must sign the waiver. Further, the
amendment requires that the waiver specifically state that the
defendant has received a copy of the charging instrument. s

If the trial court has reason to believe that in a particular case the
defendant should not be permitted to waive the right, the court may
reject the waiver and require that the defendant actually appear in
court. That might be particularly appropriate when the court wishes
to discuss substantive or procedural matters in conjunction with the
arraignment and the court believes that the defendant's'presence is
important in resolving those matters. It might also be appropriate to
reject a requested waiver where an attorney for the government
presents reasons for requiring the defendant to appear personally.

The amendment does not permit waiver of an appearance when
the defendant is charged with a felony information. In that instance,
the defendant is required by Rule 7(b) to be present in court to waive
the indictment. Nor does the amendment permit a waiver of
appearance whenithe defendant is standing mute (see Rule 1 i(a)(4)),'
or entering a conditional plea (see Rule 11 (a)(2)), a nolo contendere
plea (see Rule 11 (a)(3)), or a guilty plea (see Rule 11 (a)(1)). In each
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of those, instances- the Committee believed that it was more
appropriate for the defendant to appear personally before the court.

It is important to note that the amendment does not permit the
defendant to waive the arraignment itself, which may be a triggering
mechanism for other rules.

Rule 10(c) addresses the second substantive change in the rule.
That provision permits the court to conduct arraignments through
video teleconferencing, if the defendant, waives the right to be
arraigned in court. Although the practice is now used in state 'courts
and in some federal courts, Rules 1 0 and 43 have generally prevented
federal courts from using that method foruarraignments in criminal
cases. See, e.g., Valenzuela-Gonzales v. United States, supra (Rules
10 and 43 mandate physical presence of defendant at arraignment and
that arraignment take place in open court). A similar amendment'was
proposed, by the Committee in 1993 and published for public
comment. The amendment was later withdrawn from consideration
in order to -consider, the results of several, planned pilot programs.
Upon furtherconsideration,. the Committee believed that the benefits
of using video teleconferencing outweighed the costs of doing so.
Thisamendment also parallels an'amendmennt in Rule 5(f) that would
permit initial appearances to be conducted by videoiteleconferencing.

In amending Rules 5, 10, and 43 (which generally requires the
defendant's presenceat all proceedings), the Committee carefully
consideredthe argument that permitting a defendant to appear by
video teleconferencing might be considered ,an erosion of an,
important element of the judicial process. --Much can be lost when
video teleconferencing occurs. First, the setting itself may not
promote the public's confidence in the integrity and solemnityof a
federal ,criminal''proceeding; that is the view' of some who have"
witnessed the use of such proceedings in some state jurisdictions.
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While it is difficult to quantify the intangible benefits and impact of
requiring a defendant to be brought before a federal judicial officer in
a federal courtroom, the Committee realizes that something is lost
when a defendant is not required to make a personal appearance. A
related consideration is that the defendant may be located in a room
that bears no resemblance whatsoever to a judicial forum and the
equipment may be inadequate for high-quality transmissions.
Second, using video teleconferencing can interfere with counsel's
ability to meet personally with his or her client at what, at least in that
jurisdiction, might be an important appearance before a magistrate
judge. Third, the defendant may miss an opportunity to meet with
family or friends, and others who might' be able to assist the
defendant, especially in any attempts to lobtain, bail. Finally, the
magistrate judge may miss arn opportunity to accurately assess the
physical, emotional,,and mental condition of~a defendant-a factor
that may weigh on pretrial decisions, such as released from detention.

On the, other hand, the Committee considered !that in some
jurisdictions, the courts face a high volume of criminal proceedings.
The Committee was also persuaded to adopt the amendment because
in some jurisdictions delays may occur, in, travel time from one
location to another-," in some cases requiring either the magistrate

judge or the participants to travel long distances. In those instances,
it is not unusual for a defense counsel to recognize the benefit of
conducting a video' teleconferenced proceeding, which will eliminate
lengthy and sometimes expensive travel or permit the arraignment to
be conducted much sooner. Finally, the Committee was aware that
in, some jurisdictions courtrooms _now contain high quality
technology for conducting such procedures,iand that some courts are
already using video teleconferencing- with the consent ofthe parties.

The Committee believed that, on balance and in appropriate
circumstances, the court and the defendant should have 'the option of
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using video teleconferencing for arraignments, as long as the
defendant consents to that procedure. The question of when it would
be appropriate for a defendant to consent is not spelled out in the rule.
That is left to the defendant and the court in each case. Although the
rule does not specify any-particular technical requirements regarding
the system tobe used, ,if the equipment or technology is deficient, the
public may lose confidence in the integrity and dignity of the
proceedings. j

The amendment does not require a lcourt to adopt or use video
teleconferencing. .In deciding whether to use such procedures, a court,
may wish to consider establishing clearly articulated standards andt
procedures l For eample, the cot would normally want to insure,
that the location Bused for televising the video teleconferencing is
conducive to the solemnity lof akifqderal criminal proceeding. That,
mightrequire additional coordination, for example, withthe detention~
facility to insure that the room, furniture, and furnishings reflect the
dignity associated!with ,a federal courtroom. Provision should also be
made to, insure that the judge, p1 iat surrogate, is in a position to
carefully assess the condition40f the defendant., And the court should
also consider establishing proceduresfor insuring that-counsel and the
defendant (and even the defendant'si imnediate: family) are provided,
an ample oppogunityito confer in private.

Although the rule jrequires the defendant to waive, a personal
appearance for anh~arraignrnent, the rule does not require that the
waiver for yideolteleconferencing be in writing. Nor does it require
that the defendant waive that appearance in person; in open court. It
would normally be! Isufficient d for thedefendant to waive an
appear-ance while participating through a videco teleconference.

The amendment leaves to the courts the decision first, whether
to permit video arraignments, and second, the procedures to be used.
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The Committee was satisfied that the technology has progressed to
the point that video teleconferencing can address the concerns raised
in the past about the ability of the court and the defendant to see each
other and for the defendant and counsel to be in contact with each
other, either at the same location or by a secure remote connection.

REPORTER'S NOTES

In publishing the "style" changes to the Federal Rules of
Criminal Procedure, the Committee decided to publish separately any
rule that includes what it considered at least one major substantive
change. The purpose for this separate publication was to highlight for
the bench and the bar any proposed amendments that the Committee

"believes will result in significant changes in current practice. Rule 10
was one of those rules. This proposed revision of Rule 10 includes
an amendment that would permit the defendant to waive any
appearance at an arraignment and a second amendment that would
permit use of video teleconferencing for arraignments. Another
version of Rule 10, which does not include these significant
amendments is presented in what has been referred to as the "style"
package.

Rule 12.2. Notice of Insan4 ity D oi xper t

2 Testimony of Defendant's MIental Condition

3 (a) Defense of Insani ty. If a defet1 dat ilte1 ds to rely upon

4 the defense of insanity at the tim1e ofthe alleged offense,

5 th.e defendant shall, witlin the timhe provided for the
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6 fihi1ng ofpretriai mo~tions ort uchiater time as thecour~t

7 lay tct, ntify th~e attornicy fo. the goVerlmnlentit

8 writinig of s iiikiitiuii and fie a copy of suc.h notice

9 with the cler. f there is a faifur to comply with they

I10 meuill~ts of thlis sub~divisionl7 inls~afty mlay nlot lbe

11 raised as a defense. The court miiay fol cause shlown allfw

1 la2 CI111 D of -tlh notice U1 grant additional timLe to the

13 pyties~ i prepare fbr trial or mak suih otheri order~ as

14 may be appropriate. 

16 If a defendant intends to intrwodui... expert testimono y

1 7 re &ating to a 1menItal disease or defe or arny othera nmental

19 gtift, the defendantshaf, within the timle provided fr

20 the filing of pretrial motions or at such later time as the

2 1 eot may direct notify the attorney for thn gov

22 in wvitin. t Tstimo intention and fil a eopy of sueh noti..e
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23 with, thle clerA ihe cotrt mlay fior cause shlown allow late

24 fi1fing of th1e l 0 tioe Ol iUit additional timie to the paftirs

25 to prepare fbt triai o iaLe hsuol othier order as may be

26 appoprmte

27 (c) MIental Exalination of Defendant. in art appropiate

28 case the court may, upon mncotioii of thle atto1uey fbr the

29 goverimnniet, order the defendant to subiit to

30 exaainationl pul~saat to 1 8 U.s.. 4241 or 4242. No

31 statkeent made by the defenidant in the course of any

32 cxain;nationi provided for by thlis rle, whethle the

33 examiination be with or without tle consent of the

34 defendawit, no testiiuony by the expert based UpOn sUf

35 statelment, and no otlhe fiuits of the statemnient shall be

36 admiitted in evidence agaist the defc 1 1dmit in any

37 crimlinal proceeding except on and s leytin 6g lental

38 con1 ditio On whickh tlLe defelndant has introduced

39 testimony-
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40 (d) Failur e to Comply. If tlher6 is a failure to give niotice

41 when required bly su divisio (b) ofthis ule or to sulrbm1 it

42 to atn examLIin1ationi wlei ordered unider std vision (c) of

43 thlis luk, tlh couit may excaude the testim11on1y of 4nly

44 expert witness offiered by tLh deifeldant on the issue of

46 (e) Inadmissibility of Withdr awn Intention. Evidenlce of

47 an irit~eition as to which notice was given under

48 sulbdivisionl (a) or (1v), later withdrawvm, is nlot, in1 anly civil

49 or crimlinlal proeeedinsg, admlissib~le againlst thle le

50 whlo gave nlotice of the inltenltion.

51 Rule 12.2. Notice of an Insanity Defense; Mental

52 Examination

53 (a) Notice of an Insanity Defense. A defendant who intends

54 to assert a defense of insanity at the time of the alleged

55 offense must so notify an attorney for the government in

56 writing within the time provided for filing a pretrial
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57 motion, or at any later time the court sets, and file a copy

58 of the notice with the clerk. A defendant who fails to do

59 so cannot rely on an insanity defense. The court may. for

60 good cause, allow the defendant to file the notice late.

61 grant additional trial-preparation time, or make other

62 appropriate orders.

63 (b) Notice of Expert Evidence of a Mental Condition. If

64 a defendant intends to introduce expert evidence relating

65 to a mental disease or defect or any other mental

66 condition of the defendant bearing on either (1) the issue

67 of guilt or (2) the issue of punishment in a capital case.

68 the defendant must - within the time provided for filing

69 a pretrial motion or at any later time the court sets -

70 notify an attorney for the government in writing of this

71 intention and file a copy of the notice with the clerk. The

72 court may. for good cause, allow the defendant to file the
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73 -notice late. grant the parties additional trial-preparation

74 time, or make other appropriate orders.

75 (L Mental Examination.

76 .(1) Authority to Order an Examination: Procedures.

77 LA) The court may order the defendant to submit to

78 a competency examination under 18 U.S.C.

79 . 4241.

80 (B) If the defendant provides notice under

81 Rule 12.2(a). the court must, upon the

82 government's motion, order the defendant to be

83 examined under 18 U.S.C. § 4242. If the

84 defendant provides notice under Rule 12.2(b)

85 the court ma. upon the government's motion.

86 order the defendant to be examined under

87 procedures ordered by the court.

88 (2) Disclosing Results and Reports of Capital

89 Sentencing Examination. The results and reports
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90 of anM examination conducted solely under Rule

91 12.2 (c)(1) after notice under Rule 12.2(b)(2) must

92 be sealed and must not be disclosed to anM attorneY

93 for the government or the defendant unless the

94 defendant is found guilty of one or more capital

95 crimes and the defendant confirms an intent to offer

96 during sentencing proceedings expert evidence on

97 mental condition.

98 (3) Disclosing Results and Reports ofthe Defendant's

99 Expert Examination. After disclosure under

100 Rule 12.2(c)(2) of the results and reports of the

101 government's examination, the defendant must

102 disclose to the government the results and reports of

103 any examination on mental condition conducted by

104 the defendant's expert about which the defendant

105 intends to introduce expert evidence.
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106 . (4 Inadmissibiliv of a Defendant's Statements. No

107 statement made by a defendant in the course of any

108 examination conducted under this rule (whether

109 conducted with or without the defendant's consent!.

110 no testimony by the expert based on the statement.

111 and no other fruits of the statement may be admitted

112 into evidence against the defendant in any criminal

113 proceeding except on an issue regarding mental

114 condition on which the defendant:

115 (A) has introduced evidence of incompetency or

116 evidence requiring notice. under Rule 12.2(a) or

117 (b)(l. or

118 (B) has introduced expert evidence in a capital

119 sentencing proceeding requiring notice under

120 Rule 12.2(b)(2).

121 (d! Failure to Comply. If the defendant fails to give notice

122 under Rule 12.2(b) or does not submit to an examination
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123 when ordered under Rule 12.2(c), the court may exclude.

124 any expert evidence from the defendant on the issue of

125 the defendant's mental disease, mental defect, or any

126 other mental condition bearing on the defendant's guilt

127 or the issue of punishment in a capital case.

128 (e) Inadmissibility of Withdrawn Intention. Evidence of

129 an intention as to which notice was given under

130 Rule 12.2(a) or (b), later withdrawn, is not, in any civil or

131 criminal proceeding, admissible against the person who

132 gave notice of the intention.

COMMITTEE NOTE

The language of Rule 12.2 has been amended as part of the
general restyling of the Criminal Rules to make them more easily
understood and to make style and terminology consistent throughout
the rules. These changes are intended to be stylistic only, except as
noted below.

The substantive-changes to Rule 12.2 are designed to address five
issues. First, the amendment clarifies that a court may order a mental
examination for a defendant who has indicated an intention to raise
a defense of mental condition bearing on the issue of guilt. Second,
the defendant is required to give notice of an intent to present expert
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evidence, of the defendant's mental condition during a capital
sentencing proceeding. Third, the amendment addresses the ability
of the trial court to order a mental examination for a defendant who
has given notice of an intent to present evidence of mental condition
during capital sentencing proceedings and when the, results of that
examination maybe disclosed. Fourth, the amendment addresses the
timing of disclosure of the results and reports -of the defendant's
expert examination. Finally, the amendment extends the sanctions for
failure to comply withr the rule's requirements Ito the punishment
phase of a capital case.

Under current Rule 12.2(b), a defendant who intends to offer
expert testimony on the issue of his or her mental condition on the
question of guilt must provide a pretrial notice of that intent. The
amendment extends that notice requiremient to a defendant who
intends to offer expert evidence, testimonial or otherwise, on his or
her mental condition d~uring a capital sentencing proceeding. As
several courts have recognized, the better practice is to require pretrial
notice of that intent so that any mental exam inations can be
conducted without unnecessarily delaying capital sentencing
proceedings. See, e.g., United :Stdtes v. Beckford, 962 F. Supp. 748,
754-64 (E.D. Va. 1997); United States v. Haworth, 942 F. Supp.
1406, 1409 (D.N.M. 1996). The amendment adopts that view.

Revised Rule 12.2(c)(1) addresses and clarifies the authority of
the court to order mental examinations for a defendant - to
determine competency of a defendant to stand trial under 18 U.S.C.
§ 4241; to determine the defendant's sanity at the time of the alleged
offense under 18 U.S.C. § 4242; or in those cases where the
defendant intends to present expert testimony on his or her mental
condition. Rule 12.2(c)(1)(A) reflectsithe traditional authority of the
court lto order competency exarninations. With regard to
examinations to determine] insanity at the timeeof the offense, current

Rules App. E-64



FEDERAL RULES OF CRIMINAL PROCEDURE 65

Rule 12.2(c) implies that the trial court may grant a government
motion for a mental examination of a defendant who has indicated
under Rule 12.2(a) an intent to raise the defense of insanity. But the
corresponding statute, 18' U.S.C. § 4242, requires the court to order
an examination if the defendant has provided notice of an intent to
raise that defense and the government moves for the examination.
Revised Rule 12.2(c)(1)(B) now conforms the rule to § 4242. Any
examination conducted on the issue of the insanity defense would
thus be conducted in accordance with the procedures set out in that
statutory provision.

Revised Rule 12.2(c)(1)(B) also addresses those cases where the
defendant is not relying on an insanity defense, but intends to offer
expert testimony on the issue of mental condition. While the
authority of a trial court to order a mental examination of a defendant
who has registered an intent to raise the, insanity defense seems clear,
the authority under the rule to order an examination of a defendant
who intends only to present expert testimony on his or her mental
condition on the issue of guilt is not as clear. Some courts have
concluded that a court may order such an examination. See, e.g.,
United States v. StackPole, 811 F.2d 689, 697 (1st Cir. 1987); United
States v. Buchbinder, 796 F.2d 910, 915 (1st Cir. 1986); and United
States v., Halbert, 712 F.2d 388 (9th Cir. 1983). In United States v.
Davis, 93 F.3d 1286 (6th Cir. 1996), however, the court in a detailed
analysis of the issue concluded that the district court lacked the
authority under the rule to order a mental examination of a defendant
who had provided notice of an intent to offer evidence on a defense
of diminished capacity. The court noted firstthatthe defendant could
not be ordered to undergo commitment and examination under 18
U.S.C. § 4242, because that provision relates to situations when the
defendant intends to rely on the defense of insanity. The court also
rejected the argument that the examination could be ordered under
Rule 12.2(c), because this was, in the words of the rule, an
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"appropriate case." The court concluded, however, that the trial court
had the inherent authority to order such an examination.

The amendment clarifies that the authority of a court to order a
mental examination under Rule 12.2(c)(1)(B) extends tolthose cases
when the defendant has provided notice, under Rule 12.2(b), of an
intent to present Lexpert, testimony on the defendant's mental'
condition, either on the, merits or at capital sentencing. See, e.g.,
United States v. Hall, 152 F.3d 381 (5th Cir. 1998), cert. denied, 119
S. Ct. 1767 (1999). 1

The amendment to Rule 12.2(c)(1) is not intended to affect any
statutory or inherent authority a court may have to order other mental
examinations.

The amendment leaves to the court the determination of what
procedures should, be used for a court-ordered examination on the
defendant's mental condition (apart from insanity). As currently
provided in the rule; if the examination is being ordered in connection
with the defendant's stated intent to present an insanity defense, the
procedures are dictated by 18 U.S.C. §4242. On the other hand, 'if
the examination is being ordered'in conjunction with a stated intent
to present expert testimony on the defendant's mental condition (not
amounting to a defense of insanity) either at the guilt or sentencing
phases, no specific statutory counterpart is available. Accordingly,
the court isigiven he discretion to specify-the procedures to-be used.
In so doing, the court may certainly be informed by other provisions,
which address hearings on a defendant's mental condition. See, e.g.,
18 U.S.C. § 4241, et' seq.

Additional changes address the question when the results ofan
examination ordered under Rule 12.2(b)(2) may, or must, be
disclosed. The Supreme Court has recognized- that use of a

Rules App. E-66



FEDERAL RULES OF CRIMINAL PROCEDURE 67

defendant's statements during a court-ordered examination may
compromise the defendant's right against self-incrimination. See
Estelle v. Smith, 451 U.S. 454 (1981) (defendant's privilege against
self-incrimination violated when he was not advised of right to
remain silent during court-ordered examination and prosecution
introduced statements during capital sentencing hearing). But
subsequent cases have indicated that the defendant waives the
privilege if the defendant introduces expert testimony on his or her
mental condition. See, e.g., Powell v.' Texas, 492 U.S. 680, 683-84
(1989); Buchanan v. Kentucky, 483 U.S. 402,421-24 (1987);Presnell
v. Zant, 959 F.2d 1524,1533 (llth Cir 1992); Williams v. Lynaugh,
809 F.2d 1063, 1068 (5th Cir. 1987); United States v. Madrid, 673
F.2d 11 14,,1119-21 (1OthrCir. 1982). That view is reflected in Rule
12.2(c), which indicates that the statements of the defendant may be
used against the defendant only after the defendant has introduced
testimony on his or her mental condition. What the current rule does
not address is if, and to what extent, the prosecution may see the
results of the examination, which mayinclude the defendant's
statements, when evidence of the defendant's mental condition is
being presented solely ata' capital sentencing proceeding.

The proposed change in Rule, 12.2(c)(2) adopts the procedure
used by some courts to seal or otherwise insulate the results of the
examination until it is clear that the defendant will introduce expert
evidence about his or her mental condition at a capital sentencing
hearing; i.e., after a verdict of guilty on one or more capital crimes,
and a reaffirmation by the defendant of an intent to introduce expert
mental-condition evidence in the sentencing phase. See, e.g., United
States v. Beckfor, 962 F. Supp. 748 (ED.> a, 1997). Most courts
that have addressed the issue have recognized that iffthe government
obtains early access to the accused's statements, it will be required to
show that it has' not made any derivative use of that evidence. Doing
so can consume time andresources., See, erg ., United States v. Hall,
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supra, 152 F.3d at 398 (noting that sealing of record, although not
constitutionally required,, "likely 'advances interests of judicial
economy by avoiding litigation over [derivative use issue]").

Except as provided in Rule 12.2(c)(3), the rule does not address
the time for disclosing results and reports of any expert examination
conducted by the defendant. New Rule 1 2.2(c)(3) provides that upon
disclosure under subdivision Xc)(2)' of the results and reports of the
government's examination; disclosure ofthe results and reports ofthe
defendant's expert examination is mandatory, if the defendant intends
to introduce expert evidence relating to, the-examination.

Rule 12.2(c), as previously writtenr restricted admissibilityofthe
defendant's statements during the course of an examination conducted
under the rule to' an issue respecting mental condition on which the
defendant "has introdifced testim-pony" - expert, or otherwise. As
amended, Rule 12.2(c)(4) provides that the admissibility of such
evidence in a capital sentencing proceeding is triggered only by the
defendant's introduction' of expert evidence., The Committee believed
that, in this context,, it was appropriate to limit the govermment's
ability to use the results ofdits expert mental examination to instances
in which the defendant has first ,introduced expert evidence on the
issue. ,

Rule 12.2(d) has been'ame'nded to extend sanctions for failure to
comply with the rule tothepenalty phase of a capital case. The
selection of an appropriate remedy for the failure of a defendant to
provide notice or submit, to an, examination under subdivisions (b)
and (c) is entrusted to the discretion of the court; While subdivision
(d) recognizes that, the court may excludethe evidence of the
defendant'sown expert in such alsituation, the court should also
consider "the effectiveness of less severe sanctions, the impact of
preclusion on the evidenqe atltrial and the outcome of the case, the
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extent of prosecutorial surprise or prejudice, and whether the
violation was willful." Taylor v. Illinois, 484 U.S. 400, 414 n.19
(1988) (citing Fendler v. Goldsmith, 728 F.2d 1181 (9th Cir. 1983)).

REPORTER'S NOTES

In publishing the "style" changes to the Federal Rules of
Criminal Procedure, the Committee decided to publish separately any
rule that includes what it considered at least one major substantive
change. The purpose forthis separate publication was to highlight for
the bench and the bar any proposed amendments that the Committee
believes will result in significant changes in current practice. Rule
12.2 was one of those rules. As outlined in the Committee Note, this
proposed revision ofRule 12.2 includes five substantive amendments.
Another version of Rule 12.2, which does not include these
significant amendments, appears in what has been referred to as the
"style" package.

Rule 12.4. Disclosure Statement

(X Who Must File.

2 (1) Nongovernmental Corporate Party. Any

3 nongovernmental corporate party to a proceeding in

4 a district court must file a statement that identifies

5 any parent corporation and any publicly held
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6 corporation that owns 10% or more of its stock or

7 states that there is no such corporation.

8 (2) Organizational Victim. If an organization is a

9 victim of the alleged criminal activity, the

10 government must file a statement identifying the

11 victim. If the organizational victim is a corporation,

12 the statement must-also disclose the information

13 required by Rule 12.4(a)(1) to the extent it can be

14 obtained through due diligence.

15 £J! Time for Filing, Supplemental Filing. A partymust:

16 (1) file the Rule 12.4(a) statement upon the defendant's

17 initial appearance; and

18 (2) promptly file a supplemental statement upon anY

19 change in the information that the statement

20 requires.
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COMMITTEE NOTE

Rule 12.4 is a new rule modeled after Federal Rule of Appellate
Procedure 26.1 and parallels similar provisions being proposed in
new Federal Rule of Civil Procedure 7.1. The purpose of the rule is
to assist judges in determining whether they-must recuse themselves
because of a "financial interest in the subject matter in controversy."
Code of Judicial Conduct, Canon 3C(l)(c)(1972), It does not,
however, deal with other circumstances that might lead to
disqualification for other reasons.

Under Rule 12.4(a)(1), any nongovernmental corporate party
must file a statement that indicates whether it has any parent
corporation that owns 1 0% or more of its stock or indicates that there
is no such corporation. Although the term "nongovernmental
corporate party" will almost always involve organizational
defendants, it might also cover any third party that asserts an interest
in property to bei forfeited under new Rule 32.2.

Rule 12.4(a)(2) requires an attorney for the government to file a
statement that lists any organizational victims of the alleged criminal
activity; the purpose of this disclosure is to alert the court to the fact
that a possible ground for disqualification might exist. Further, if the
organizational victimis a corporation, the statement must include the
same information required of any nongovernmental corporate party.
The rule requires an attorney for the government to use due diligence
in obtaining that information from a corporate organizational victim,
recognizing that the timing requirements of Rule 12.4(b) might make
it difficult to obtain, the necessary information by the time the initial
appearance is conducted. r

Although the disclosures required by Rule 12.4 may seem
limited, they are calculated to reach the maj ority of circumstances that
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are likely to call for disqualification on the basis of information that
a judge may not know or recollect. Framing a rule that calls for more
detailed disclosure is problematic and will inevitably require more
information than is necessary'for purposes of automatic recusal.
Unnecessary disclosure of volumes ofinformnation may create the risk
that a judge rwill overlook the one bit of information that might
require disqualification, and mayalso create the risk that courts will
experience unnecessary disqualifications rather than', attempt to
unravela potentially difficult question. ,

The same concerns about overbreadth are potentially present in
any local rules that might address this topic.> Rule 12.4 does not
address the promulgation of any local rules that might address the
same issue, or supplement the requirements of the rule.

The rule does not cover disclosure of all financial information
that could be relevant to ajudge's decisiondwhether to recuse himself
or herself from a case.i The Committeelbelieves that with the various
disclosure practices in the federal courts and with the development of
technology, more comprehensive disclosure may be desirable and
feasible. , [ '

Rule-412.4(b)(1) indicates that the time for filing the disclosure
statement is -at the point when 'the defendant enters an initial
appearance under RuleS. Although, there may be pther instances
where an earlier appearance of a party in a civil proceeding would
raise concerns about whether the presiding udicial officer should be
notified ~of a possible grounds for, recusal1,, the, Committee believed
that in criminal cases, the most likely time for that to'occur is at the
initial appearance and that it was important to set a uniform triggering
event for disclosures under this rule.
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Finally, Rule 12.4(b)(2) requires the parties to file supplemental
statements with the court if there are any, changes in the information
required in the statement.

1 Rule 26. Taking of Testinofiy

2 L1 all trials the testimlon1 y of witnesses shall be talker

3 oirlly in open co.ut, unless othfi wise Povided lby an Act o

4 Cogr-ess or by these rules, the Federal Rules of Evidence, or

5 otherri -uLe adupted by th1 e Suprieme eotnt.

6 Rule 26. Taking Testimony

7 (a) In General. In every trial the testimony of witnesses

8 must be taken in open court, unless otherwise provided

9 bya statute orbvrules adoptedunder28 U.S.C. § 2072-

10 2077.

11 (b) Transmitting Testimony from a Different Location.

12 In the interest of justice, the court may authorize

13 contemporaneous, two-way video presentationin open

14 court of testimony from a witness who is at a different

15 location if:
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16 (1) the requesting party establishes exceptional

17 circumstances for such transmission;

18 2) aproiate safeguards for the transmission are used-

19 and

20 (3) the witness is unavailable within the meaning of

21 Federal Rule of Evidence 804(a)(4)-(5).

COMMITTEE NOTE

The language of Rule 26 has been amended as part of the general
restyling of the Criminal Rules to make them more easily understood
and to make style and terminology consistent throughout the rules.
These changes are intended to be stylistic only, except as noted
below.

Rule 26(a) is amended, by deleting the word "orally," to
accommodate witnesses who are not able to present oral testimony in
open court and may need, for example, a sign language interpreter.
The change conforms the rule, in that respect, to Federal Rule of Civil
Procedure 43.

A substantive change has been made to Rule 26(b). That
amendment permits a court to receive the video transmission of an
absent witness if certain conditions are met. As currently written,
Rule 26 indicates that normally only testimony given in open court
will be considered, unless otherwise, provided by these rules, an Act
of Congress, or any other rule adopted by the Supreme Court. An
example of a rule that provides otherwise is Rule 15. That Rule
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recognizes that depositions maybe used to preserve testimony if there
are exceptional circumstances in the case and it is in the interest of
justice to do so. If the person is "unavailable" under Federal Rule of
Evidence 804(a), then the deposition may be used at trial as
substantive evidence. The amendrent to Rule, 26(b) extends the
logic underlying that exception to contemporaneous video testimony
of an unavailable witness. The amendment generally'parallels a
similar provision in Federal Rule of Civil Procedure 43.

The Committee, believed that permitting use of video
transmission of testimony only in those instances when deposition,
testimony could be used is a prudent and measured step. A party
against whom a deposition may be introduced at trial will normally
haye no basis for objecting if contemporaneous testimony is used
instead. Indeed,, the use of such transmitted testimony is in most
regards superior to other means of presenting testimony in the
courtroom. The participants in the courtroom can see for themselves
the demeanor of the witness and hear any pauses in itheutestimony,
matters that are not normally available ,ini non-video ,deposition
testimony. Although deposition testimony is normally takenwith all
counsel and parties present with the witness, there maybe exceptions.
See, erg., United States v. Salim, 855 F.2d 944, 947-48,(2d Cir. 1988)
(conviction affirmed where deposition testimony, taken overseas, was
used althoughidefendant and her counsel were not permitted in same
room with witness, ;witness's lawyer answered some questions,
lawyers were not permitted to question witness directly, and portions
of proceedings word not transcribed verbatim).

The revised rule envisions several safeguards to address possible
concerns about the Confrontation Clause rights of a defendant. First,
under the rule, the court is authorized to, uses ",contemporaneous two-
way" video transmission of testimony. Thus, this rule envisions
procedures and techniques very different from those used in
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Maryland v. Craig, 497 U.S. 836 (1990) (transmission of one-way
closed circuit television of child's testimony). Two-waytransmission
ensures that the witness and the persons present in the courtroom will
be able to seerand hear each other. Second, the court must first find'
that there are "exceptional circumstances"'.'1:for using video
transmissions, a standard used in United States v.. Gigante, 166 F.3d
75, 81 '(2d Cir.), cert. denied,, 528 U.S. 1114 (i999). While it is
difficult to catalog examples of circumstances considered to be
"exceptional," the inability of the defendant and the defense counsel
to be at the witness's& location! would normally be an exceptional
circumstance. T-hird, arguably the exceptional circumstances- test,'
whenp combined-with the requirement din' Rule 26(b)(3) that the
witness be unavailable, is at least as stringent as, the standard set out
in Maryland v. Craig, 4971 US. 4,836 (1990). In that case the Court
indicated that a defendant's confrontation rights 8"may be satisfied
absent a physical, face-to-,face confrontatiorniat trial onlywhere denial
of such confrontation is necessary to further n imprtant government
public policy Rand only pWhere 1th6e reliabilitl pof the testimony is
otherwise assured." Craig, 497U.,S.,at 850. inI Gigante. 'the court
noted that because the yideos sysiem[h Craigwas a one-way closed
circuit transmission, ,the 6use of! ai two-waytransmission made it
unnecessary to apply the iiCr'aig Istandard l>

The Committee-recognized that there is a need -for the trial'court
to,impose appropriate, safeguards Bandfl procedures to insure the
accuracy and quality of tWe transmission, the ability of the jurors to
hear and view the testim'ony, sand the ability ofthejudge, counsel, and
the witness to hear and understand each other during questioning.
See, eqg., United Stateos. Gigantel166 F.3d 75 (2d Cir. 1999).''

* 1[ bare I And 1g A; t1Ixi 404;1tlj 11 <l . t > Corral

Deciding what safeguards are appropriate is left to the sound
discretion of the ltriali 4court. 'The Committee envisions that in
establishing those: safeguards the court will be sensitive to a number
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of key issues. First, it is important that the procedure maintain the
dignity and decorum normally associated with a federal judicial
proceeding. That would normally include ensuring that the witness's
testimony is transmitted from a location where there are no, or
minimal, background distractions, such as'persons leaving or entering
the room. Second, it is important to insure the quality and integrity
of the two-way transmission itself. That will usually mean
employment of technologies and equipment that are proven and
reliable. Third, the court may wish to use a surrogate, such as an
assigned marshal or special master, as used in Gigante, supra, to
appear at the witness's location to ensure that the witness is not being
influenced from an off-camera source and that the equipment is
working properly at the witness's end ofthe transmission. Fourth, the
court should ensure that the court, counsel, and jurors can clearly see
and hear the witness during the transmission. And it is equally
important that the witness can clearly see and hear counsel, the court,
and the defendant. Fifth, the court should ensure that the record
reflects the persons\who are present at the witness'Is location. Sixth,
the court may wish to require that representatives. of the parties be
present at the witness's location. Seventh, the court may inquire of
counsel, on Ithe record, whether additional safeguards might be
employed. Eighth, the court should probablypreserve any recording
of the testimony, should a question arise about the quality of the
transmission' Finally, the court may consider issuing a pretrial order
setting out the appropriate safeguards employed under the rule. See
United States v. Gigante, 971 F. Supp. 755,759-60 (E.D.NMY. 1997)
(court order setting out safeguards and procedures).

The Committee believed that including the requirement of
"unavailability" as that term is defined in Federal Rule of Evidence
804(a)(4) and (5) will insure that the defendant's Confrontation
Clause rights are not infringed. In deciding whether to permit
contemporaneous transmission of the testimony of a government
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witness, the Supreme Court's decision in Maryland v. Craig, 497
U.S. 836 (1990) is instructive. In that case, the prosecution presented
the testimony of a child sexual assault victim from another room by
one-way closed circuit television. The Court outlined four elements
that underlie Confrontation Clause issues: (1) physical presence; (2)
the oath;, (3) cross-examination; and (4) the opportunity for the trier-
of-fact to observe the witness's demeanor. Id. at 847. The Court
rejected the notion that a defendant's Confrontation Clause rights
could be protected only if all four elements were present. The trial
court had explicitly concluded that, the procedure was' necessary to
protect the child4, witness, i.e., the witness was -psychologically
unavailable to testify in open court. The Supreme Court noted that
any harm to the, defendant resulting from the transmitted testimony
was minimal because the defendant received most of theprotections
contemplated by the Confrontation Clause, i.e., the witnesswas under
oath, counsel could crdss-exanine the absent witness, and, the jury
could/iobsrve thedemeanor ofthe witness. See, also 'United States v..,
Gigaqnte, supraqli(se of remote transmission of unavailable witness's-;
testimdony did$Lnotv vviolate confrontation clause); IHarrell v.
Butterworth, 'l> F.3d 0___ (11th Cir. 2001) (remote transmission
of unavailable ,witnesses'- testimony in state criminal, trial did not
violate'confrontation' cIse)Y2,LI

Although tl amendment is not limited to instances such as those
encountered in Craig, it is5 limited to situations when the witness is
unavailable for any ofthe" reasons set out in Federal Rule of Evidence
804(a)(4) and (5).; Whether under particular circumstances, a
proposed transmission will satisfy some, or all, of the four protective
factors identified by the Supreme Court in Craig is a decision left to
the trial court.

The amendment provides an alternative to the use of depositions,
which are permitted under Rule 15. The choice between these two
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alternatives for presenting the testimony of an otherwise unavailable
witness will be influenced by the individual circumstances of each
case, the available technology, and the extent to which each
alternative serves the values protected by the Confrontation Clause.
See Maryland v. Craig, subra.

REPORTER'S NOTES,

In publishing the "style" changes to the Federal Rules of
Criminal Procedure, the Committee decided to publish separately any
rule that includes what it considered at least one major substantive
change. The purpose for this separate publication was to highlight for
the bench and the bar any proposed amendments that the Committee
believes will result in significant changes in current practice. Rule 26
was one of those rules. This proposed revision of Rule 26 includes
an amendment that would authorize a court to receive testimony from
a remote location. Another version of Rule 26, which does not
include this significant amendment, is presented in what has been
referred to as the "style" package.

Ru_ 30. Iuction,

2 At th.e close ofthe evidence or at such earlier time duriig

3 the trial as the court -easoiably diects, auny patty may file

4 -stttsn e sts that the eort instruct the jury on the law as

5 set forth in the requests. At the saleia e copies of such

6 requests shaillf be ffimised tu all partis. TLh tuunt shrat
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7 infobinn comisl of its proposed actioii upuon tlhe re 1 ucts pA

8o to thir arguments to theJ uy. The owUt may inst ut tL. j UIy
1~~~ *

9 beforc or after tlhe argj1ents aretcomileted or at blotl timiy.

10 Nuo p~arty iiiay assign as error arty puatiun of t11e c

1 1 ~om~issionl thlerefroml tm less thlat p~arty oljects ther eto lbefor e thle

12 jury retires to conslider its verdict, stating distincltly the matter

1 3 to wfficlhi-at party Ubjets and th1 grunds of the objectiU.

14 saunity siall be give n to miake the, ojection out of tle

15 h V1 tL11 juy Ij Ulln ruest f any party, uUt Uf the

16 presecelo of tlfe jury. 

17 Rule 30. Jury Instructions

18 (Oa In General. Any party may request in writing that the

19 court instruct the jury on the law as specified in the

20 request. The request must be made at the close of the

21 evidence or at any earlier time that the court reasonably

22 sets. When the request is made, the requesting party must

23 furnish a copy to every other party.
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24 (b? Ruling on a Request. The court must inform the parties

25 before closing arguments how it intends to rule on the

26 requested instructions.

27 (c! Time for Giving Instructions. The court may instruct

28 the jury before or after the arguments are completed. or

29 at both times.

30 (d) Objections to Instructions. A partD who objects to any

31 portion of the instructions or to a failure to give a

32 requested instruction must inform the court of the

33 specific objection and the grounds for the objection

34 before the juryretires to deliberate. An opportunitymust

35 be given to object out of the jurM's hearing and, on

36 request, out of the jury's presence. Failure to object in

37 accordance with this rule precludes appellate review,

38 except as permitted under Rule 52(bV
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COMMITTEE NOTE

The language of Rule 30 has been amended as part of the general
restyling of the Criminal Rules to make them more easily understood
and to make style and terminology consistent throughout the rules.
These changes are intended to be stylistic only, except as noted
below.

Rule 30(a) reflects a change in the timing of requests for
instructions. As currently written, the trial court may not direct the
parties to file such requests before trial without violating Rules 30
and 57. While the amendment falls short of requiring all requests to
be made before trial in all cases, the amendment permits a court to do
so in a particular case or as a matter of local practice under local rules
promulgated under Rule 57. The rule does not preclude the practice
of permitting the parties to supplement their requested instructions
during the trial.

Rule 30(d) clarifies what, if anything, counsel must do to
preserve a claim of error regarding an instruction or failure to instruct.
The rule retains the requirement ,of a contemporaneous and specific
objection (before the jury retires to deliberate). As the Supreme
Court recognized inJones v. United States, 527 U.S. 373 (1999), read
literally, current Rule 30 could be construed to bar any appellate
review absent a timely objection when in fact a court may conduct a
limited review under a plain error standard. The amendment does not
address the issue of whether objections to the instructions must be
renewed after the instructions are given, in order to preserve a claim
of error. No change in practice is intended by the amendment.
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REPORTER'S NOTES

-in publishing the, "style" changes to the Federal Rules of
Criminal Procedure, the Committee decided to publish separately any
rule that includes what it considered at least one major substantive
change. The purpose for this separate publication was to highlight for
the bench and the bar any proposed amendments that the Committee
believes will result in significant changes in current practice. Rule 30
was one of those rules. This proposed revision of Rule 30 includes
an amendment that would authorize a court to require the parties to
file requests for instructions before trial. Another version of Rule 30,
which does not include this substantive amendment, is presented in
what has been referred to as the "style" package.

I Ria1e US . re io Reduction of Senute

2 (a) Con ection of a Sentence on, Remand. Thle cot shall

3 couret a setnIi e that is determine1wd on appeal mider 18

4 U.s.C. 3742 to have ee iposed i11violatio oflaw, to

5 , been imposed as a esult of all it plicatio

6 ofthe ser1 tencing guidelines, or to be uiueasonabe, upon

7 riemand ofthe case to tL.h. IULIt_

8 (1) for illmpositioll of a seiteni.l ill acourd with t11

9 findin1 gs of th1 e eut of appeal, 
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10 (2) for fuithev sent P oceedings if, after such

11 proceedinlgs, tht e o~t determlinles thlat thle originlal

12 -ret

13 (b) ReLductin-f Setenc for1 Substantial Assistance., I

14 rtent1 so. , ,ov itiin 6 .. .y aftethe

12 serrienlce is~ im C~let d

15 ~ ~ ~~ ~~p d the~ court iuaye tice'i.a iier1Aenc to

16 1 l.,l enta dJs 1d st'i~bse4 itet stbsta1 fia assistance i1

1 7 ftetigating or~U~Atii anouther personi, i

18 avodac with thme guideJine =id policy statemenuts

19 isue by the Sentencing~ eomsso tr1 de 28 ~U.S.C.

20 § 994. The court may conimder a'uvtiuit moition to

21 reue sentence. iiia&e one year or. more after th

23 aAsistanc i I _ _ i*form.ation or _ ' idenjc_, not _Iuo

24 b. the de.,flldant iuntil one yeI.Xar or mefr aen e i

25 imposed-, whether .i stnta .sitac has

26 bnee irender tled, the cotmay macnsidera th. defitendarts
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27, pre-sentemle assistmilce. 1fn aplyillg tl-s sub~divisionl, thle

28 court may red-ce the seutenie to a level below thlat

29 esta'lished by statu teS a u sentene

31 uit, a ~in w jtllu7 a f 1 t 1 ipiti 30 (c) Correction of Sentence by Sentencing eourt. Thle

31 ~~~Coffl, actinlg withlin 7 days after thle impositionl of

32 sentence, may correct a sentence that was imposed as

33 . result of aritlfimetical, tecl, fical, Or othler clear ermo.

34 Rule 35. Correcting or Reducing a Sentence

35 (a) Correcting Clear Error. Within 7 days after

36 sentencing, the court may correct a sentence that resulted

37 from arithmetical, technical, or other clear error.

38 (b! Reducing a Sentence for Substantial Assistance.

39 (1) In General. Upon the government's motion made

40 within one year of sentencing, the court may reduce

41 a sentence if:
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42 (A) the defendant, after sentencing. provided

43 substantial assistance in investigating or

44 prosecuting another person: and',

45 (B) reducing the sentence accords with the

46 Sentencing Commission's guidelines and policy

47 statements.

48 (2) LaterMotion. Upon the government's motion made

49 more than one yegr after sentencing, the court may

50 reduce a sentence if the defendant's substantial

51 assistance involved:

52 (A) information not known to the defendant until

53 one year or more after sentencing;

54 (M information provided by the defendant to the

55 government within one year of sentencing, but

56 which did not become useful to the government

57 until more than one year after sentencing; or
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58 (C information the usefulness of which could not

59 reasonably have been anticipated by the

60 defendant until more than one year after

61 sentencing and which was promptlyprovided to

62 the government after its usefulness was

63 X reasonably apparent to the defendant.

64 (3 Evaluating Substantial Assistance. In evaluating

65 whether the defendant has provided substantial

66 assistance, the court may consider the defendant's

67 presentence assistance.

68 (4! Below Statutorv Minimum. When acting under

69 Rule 35(b), the court may reduce the sentence to a

70 level below the minimum sentence established by

71 statute.

-COMMITTEE NOTE

The language of Rule 35 has been amended as part of the general
restyling ofthe Criminal Rules to make them more easily understood
and to make style and terminology consistent throughout the rules.
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These changes are intended to be stylistic' only, except as noted
below.

The Committee deleted current Rule 35(a) (Correction on
Remand). Congress added that -rule, which currently addresses the
issue of the district court's actions following a remand on the issue of
sentencing, in the Sentencing Reform Act of 1984. Pub. L. No. 98-
473. The rule cross-references 18 U.S.C. § 3742, also enacted in
1984, which provides detailed guidance on the various options
available to the appellate courts in addressing sentencing errors. In
reviewing both provisions, the Committee concluded that Rule 35(a)
was no longer needed. First, the statute clearly covers the subject
matter and second, it is not necessary to address an issue that would
be very clear to a district court following a decision by a court of
appeals.

tFormerRule 35(c), which addressed the authorityofthe court to
correct certain errors in the sentence, is now located in Rule 35(a).
Inthe current version of Rule 35(c), the sentencing court is authorized
to correct errors in the sentence if the correction is made within seven
days of the imposition ofthe sentence. The revised rule uses the term
"sentencing." No change in practice is intended by using that term.

A substantive change has been made in revised Rule 35(b).
Under current Rule 35(b), if the government believes that a sentenced
defendant has provided substantial assistance in investigating or
prosecuting another person, it may move the court to reduce the
original sentence; ordinarily, the motion must be filed within one year
of sentencing. In 1991, the rule was, amended to permit the
government to file such motions after more than one year had elapsed
if the government could! show that the defendant's -substantial
assistance involved, "infornation, or evidence not known by the
defendant" until more than one year had elapsed. The current rule,
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however, did not address the question whether a motion to reduce a
sentence could be filed and granted in those instances when the
defendant's substantial assistance involved information provided by
the defendant within one year of sentence but that did not become
useful to the government until more than one year after sentencing
(e.g., when the government starts an investigation to which the
information is pertinent). The courts were split -on the issue.
Compare United States v. Morales, 52 F.3d 7 (1st Cir. 1995)
(permitting filing and granting of motion) with United States v.
Orozco, 160 F.3d 1309 (11th Cir.' 1998) (denying relief and citing
cases). Although the court in Orozco felt constrained to deny relief
under Rule 35(b), the court urged an amendment of the rule to:

address the apparent unforeseen situation presented in this
case where a convicted defendant provides information to
the government prior to the expiration of the jurisdictional,
one-year period from sentence imposition, but that
information does not become useful to the government until
more than one year after sentence imposition. Id. at 1316, n.
13.

Nor does the existing rule appear to allow a substantial assistance
motion under equally deserving circumstances where a defendant,
who fails to provide information within one year of sentencing
because its usefulness could not reasonably have been anticipated,
later provides the information to the government promptly upon its
usefulness becoming apparent.

Revised Rule 35(b) is intended to address both of those
situations. First, Rule 35(b)(2)(B) makes clear that a sentence
reduction motion is permitted in those instances identified by the
court in Orozco. Second, Rule 35(b)(2)(C) recognizes that a post-
sentence motion is also appropriate in those instances where the
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defendant did not provide any information within one year of
sentencing, because its usefulness wasnot reasonably apparent to the
defendant during that period. But the rule requires that once the
defendant realizes the importance of the information the defendant
promptly provide the information to the government. What,
constitutes "prompt" notification will depend on the circumstances of
the case.

The rule's one-year, restriction generally serves the important
interests of finality and of creating an incentive for defendants to
provide promptly what useful information they might have. Thus, the
proposed amendment would not eliminate the one-year requirement
as a generally operative element. But where the usefulness of the
information is not reasonably apparent until a year or more after
sentencing, no sound purpose is. served by the current rule's removal
of any, incentive to iprovide that information to the government one
year or more after., the sentence (or, if, previously provided, for the
government to seek to reward the defendant) when its relevance and
substantiality become evident. L .

By using the term "involves" in Rule 35(b)(2) in describing the
sort of information that may result in substantial assistance, the
Committee recognizes that a court- does not lose jurisdiction to
consider a Rule 35(b)(2) motion simply because other information,
not covered by any of the three provisions in Rule 35(b)(2), is
presented in the motion.

REPORTER'S NOTES

In publishing, the "style" changes to the Federal Rules of
Criminal Procedure, the Committee decided to publish separately any
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rule that includes what it considered at least one major substantive
change. The purpose for this separate publication is to highlight for
the bench and the bar any proposed amendments that the Committee
believes will result in significant changes in current practice. Rule 35
was one of those rules. This proposed revision of Rule 35 includes
an amendment thatwould authorize a court to hear amotion to reduce
a sentence, more than one year after sentence was imposed, when the
defendant's substantial assistance involved information known to the
defendant within one year after sentencing, but no motion was filed
because the significance or usefulness of the information was not
apparent until after the one-year period had elapsed. Another version
of Rule 35, which does not include this amendment, is presented in
what has been referred to as the "style",package.

1 RXie 43. Prsn of thp De ndant

2 (a) 1 nce Required. TL defen1dant shal be present at

3 the arraigtm-rent, at the time of the plea, at every stage of

4 the trial i1 lttding th1e imipanefinig of the jtry and the

5 retuid of the verdict, and at the ip tiu of setence,

6 exyept as otlhe vwise provided by this rule.

7 (b) Continued Presence Not Required. Thle furlter

8 progress of the trial to and including the return of the

9 verdict, amid the impiositioni of sentence, will not be

10 prevented and the defendant will be considered to haveG
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11 waived the tight to be piesenit wlIeinever a defendan1t,

12 - iitially presiutat trial, V1 liavint igp ded guilty Ol nolo

13 onendtedere,

14 (1) i,- v u:__tailyb s ._1 r _ ft * l com t _ en_ __ed_

15 (whe~.the1 or notA the def~rrdti1t has bee in1fbrme.d-by

17 (2) in a imapitailc rse isrvlutmiily absn t at trth

18 nuj~itJimro scfnc or

1 9 (3) aft~iLi~ a1rnd by the~. eor that disr-aptiv

23 (1) re senc Not R__' d. A 'deendant need not be

24 prese,. L

25 (1) wb%.,n iiby, ,m sf amnd the dzefldarAt isan

26 18guization, as defined i' 8 U.S.C°. § 1,
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27 (2) wlei the offense is p ishabie by fine Or by

28 iiiysoi.mnienlt fob nut m1Jore than oUe year or both,

29 and thle COUlt, with the wiitte.n conusenit of the

30 defc11dant, iinits, aiiaiginiielit, plea, triai, am1d

31 impuositioin of senteice ini tiie defenidant's ablsemie,;

32 (3) when thle poceedi.g irvolves ory a conlferendce or

33 hecaring upwon a questioll of; ia~Ol

34 (4) wlhena tlhe proceedin1g ivulvoes a reduction or

35 correcctionl of senltenlce unlder Rule 35(b}) Or (c) or lo9

36 u.-s.. § -35 (e).

37 Rule 43. Defendant's Presence

38 (a) When Required. Unless this rule. Rule 5. or Rule 10

39 provides otherwise, the defendant must be present at:

40 (1) the initial appearance, the initial arraignment, and

41 the plea:

42 (2J everytrial stage, includingjuryimpanelment and the

43 return of the verdict, and
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44 (3) sentencing.

45 (! When Not Required. A defendant need not be present

46 under any of the following circumstances:

47 (ID Organizational Defendant. The defendant is an

48 organization represented by counsel who is present.

49 (2) Misdemeanor Offense. The offense is punishable by

50 fine-or by imprisonment for not more than one year,

51 or both, and with the defendant's written consent.

52 the court' permits arraignment. plea, trial, and

53 sentencing to occur in'the defendant's absence.

54 ( Conference or Hearing on a Legal Question. The

55 proceeding involves only a conference or hearing on

56 a question of law.

57 (4! Sentence Correction. The proceeding involves the

58 correction or reduction of sentence under Rule 35 or

59 18 U.S.C. § 3582(c.'
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60 .W Waiving Continued Presence.

61 (1) In General. A defendant who was initially present

62 at trial, or who had pleaded guilty or nolo

63 contendere. waives the right to be present under the

64 following circumstances:

65 (A) when the defendant is voluntarily absent after

66 the trial has begun, regardless of whether the

67 court informed the defendant ofan obligation to

68 remain during trial;

69 (B in a noncapital case. when the defendant is

70 voluntarily absent during sentencing; or

71 C when the court warns the defendant that it will

72 remove the defendant from the courtroom for

73 disruptive behavior, but the defendant persists

74 in conduct that justifies removal from the

75 courtroom.
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76 (21 Waiver's Effect. If the defendant waives the right to

77 be present. the trial may proceed to completion.

78 including the verdict's return and sentencing. during

79 the defendant's absence.

COMMITTEE NOTE

The language of Rule 43 has been amended as part of the general
restyling of the Criminal Rules to make them more easily understood
and to make style and terminology consistent throughout the rules.
These changes are intended to be stylistic only, except as noted
below.

The first substantive change is reflected in Rule 43(a), which
recognizes several exceptions to the requirement that a defendant
must be present in court for all proceedings. In addition to referring
to exceptions that might exist in Rule 43 itself, the amendment
recognizes that a defendant need not be present when the court has
permitted video teleconferencing procedures under Rules 5 and 10 or
when the ,defendant has waived the right to be present for the
arraignment under Rule 10. Second, by inserting the word "initial"
before "arraignment. "revised Rule 43(a)(1) reflects the view that a
defendant need not be present for subsequent arraignments based
upon a superseding indictment.'

The Rule has been reorganizedto make it easier to read and
apply; revised Rule 43(b) is former Rule 43(c).
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REPORTER'S NOTES

In publishing the "style" changes to the Federal Rules of
Criminal Procedure, the Committee decided to publish separately any
rule that includes what it considered at least one major substantive
change. The purpose for this separate publication is to highlight for
the bench and the bar any proposed amendments that the Committee
believes will result in significant changes in current practice. Rule 43
was one of those rules. This version of Rule 43 recognizes
substantive amendments to Rules 5 and 10, which in turn permit
video teleconferencing of proceedings, where the defendant would
not be personally present in the courtroom. Another version of Rule
43, which includes only style changes is presented in what has been
referred to as the "style' package.
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ADVISORY COMMITTEE ON
FEDERAL RULES OF CRIMINAL PROCEDURE-

PROPOSED AMENDMENTS TO RULE 4

I. -SUMMARY OF COMMENTS: Rule 4

One commentator expressed his views on the proposed amendment to Rule 4; he
urged the Committee to consider amending the rule to make provision for a magistrate
judge to issue a warrant via fax.

II. LIST OF COMMENTATORS: Rule 4

CR-015 Judge Bernard Zimmerman, United States Magistrate Judge, United States
District Court, ND California, January 26, 2001

III. COMMENTS: Rule 4

Judge Bernard Zimmerman (CR-015)
United States Magistrate Judge
United States District Court, ND California
January 26, 2001

In a short comment, Judge Zimmerman urges the Committee to consider
amending Rule 4 to clarify the ability of the judge to issue warrants via facsimile
transmission.
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PROPOSED AMENDMENTS TO RULE 5

I. SUMMARY OF COMMENTS: Rule 5

'Thirty-nine (39) commentators presented written comments on proposed
amendments to Rule 5, most of them addressing the proposal regarding video
teleconferencing. Of those commenting on the issue, twenty-five (25) expressed general
approval of the amendment, especially if video teleconferencing was conducted with the
defendant's consent. Federal judges and magistrate judges, including the Magistrate
Judges Association, submitted most of the positive comments. Twelve (12) 
commentators objected to the proposal to permit video teleconferencing, for a variety of
reasons. Of those expressitnga negative response, several represented organizations, such
as the National Association of Criminal Defense Lawyers.' At least one federal judge
expressed the view that permitting a court to use video teleconferencing with the consent
of the defendant was a reasonable step. Judge Cauthron, Chair of the Committee on
Defender Services recommends deferral of the amendment, pending discussion on the
impact of the amendment.

At a hearing held in Washington, D.C., four witnesses testified in opposition to,
the amendment. Of those, three objected to any formrof video teleconferencing. The
fourth would agree with the change if it the video teleconferencing was conducted with
the defendant's consent.

II. LIST OF COMMENTATORS: Rule 5

CR-003 Guy Miller Struve (Committee on Fed. Courts, NY Bar Assn.), New York,
N.Y., September 28, 2000

CR-004 Judge Alan B. Johnson, D. Wyoming, Cheyenne, WY, October 4, 2000

CR-007 Jack E. Horsley, Esq., Matoon, Illinois, October 13, 2000

CR-009 Andrew M. Franck, Esq., Williamsburg, VA, November 8, 2000

CR-011 Judge Paul D. Borman, United States District Judge, Detroit, Michigan,
January 2, 2001

CR-013 Elizabeth Phillips Marsh, Professor of Law, ABA, Criminal Justice
Section, January 10, 2001

CR-015 Judge Bernard Zimmerman, United States Magistrate Judge, United States
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District Court, ND California, January 26, 2001

CR-017 Judge Robin J. Cauthron, Chair, Committee on Defender Services,
Judicial Conference, January 30, 2001

CR-018 Judge Robert P. Murrian, United States Magistrate Judge, ED Tenn.,
February 5, 2001

CR-019 Judge Thomas W. Phillips, United States Magistrate Judge, ED Tenn.,
February 5, 2001

CR-022 Judge James E. Seibert, United States Magistrate Judge, Wheeling West
Virginia, February 7, 2001

CR-023 Judge William G. Hussmann, United States Magistrate Judge,
Indianapolis, Indiana, February 5, 2001

CR-024 Judge Robert Collings, United States Magistrate Judge, Boston, Mass.'
February 14, 2001.

CR-025 Dean A. Stang, Federal Defender, Eastern District of Wisconsin,
Milwaukee, Wisc., February 12, 2001.

CR-026 Judge Michael J. Watanabe, United States Magistrate Judge, Denver,
Colorado, February 13, 2001

CR-027 Thomas W. Hillier, II, Federal Public Defender, Western District of
Washington, February 12, 2001

CR-029 Judge Cynthia Inbrogno, United States Magistrate Judge, Eastern District
of Washington, February 12, 2001

CR-030 Judge William A. Knox, United States Judge, February 13, 2001

CR-031 Judge Leslie G. Foschio, United States Magistrate Judge, Buffalo, New
York, February 13, 2001

CR-033 Larry Propes, Clerk of Court, United States District Court, South Carolina,
February 13, 2001

CR-034 Judge Lorenzo F. Garcia, United States Magistrate Judge, United States
District Court, Albuquerque, New Mexico, February 13, 2001

CR-035 Judge George P. Kazen, United States District Judge, Southern District of
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Texas, February 13, 2001

CR-036 Donna A. Bucella, United States Attorney, Middle District of Florida,
Tampa, Florida, February 14, 2001

CR-037 Judge James E. Bredar, United States Magistrate Judge, United States
District Court for Maryland, February 13, 2001

CR-038 Judge John C. Coughenour, Chief Judge, United States District Court,
Western District of Washington, Seattle, Wash., February 6, 2001

CR-039 Judge Jerry A. Davis, United States Magistrate Judge, ND of Mississippi,
February 12, 2001

CR-040 Judge Janice M. Stewart, United States Magistrate Judge, Portland,
Oregon, February 12, 2001

CR-041 Judge David Nuffer, United States Magistrate Judge, St George, Utah,
February 13, 2001

CR-042 Judge William Beaman, February 12, 2001

CR-043 Judge Susan K. Gauvey, United States Magistrate Judge, D. Maryland,
February 15, 2001

CR-044 Federal Magistrate Judges Association (Draft Report-Subject to Board
Ratification), February 15, 2001

CR-045 Judge Tommy Miller, United States Magistrate Judge, Eastern District of
Virginia (Law Student Comments from William and Mary Law School,
Williamsburg, Virginia), February 12, 2001

CR-046 Judge Ronald E. Longstaff, Chief Judge, Southern District
of Iowa, February 15, 2001

CR-047 Judge Catherine A. Walter, United States Magistrate Judge, Topeka,
Kansas, February 15, 2001

CR-048 Judge Mikel h. Williams, February 15, 2001

CR-049 Judge Richard A, Schell, Chief Judge, Eastern District of Texas,
Beaumont, Texas, February 12,2001

CR-050 Fredric F. Kay, Federal Public Defender, District of Arizona, Tucson,
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Arizona, February 15, 2001

CR-055 William J. Genego & Peter Goldberger, National Assn' of Criminal
Defense Lawyers, Washington, D.C., February 28, 2001.

CR-056 Mr. Ralph Martin, ABA Criminal Justice Section, Washington, DC,
March 2, 2001.

HI. LIST OF WITNESSES: Rule 5

Judge Paul D. Borman, United States District Judge, Detroit, Michigan

Mr. Peter Goldberger & Mr. Greg Smith, National Assn. of Criminal Defense Lawyers.

Professor Elizabeth Marsh, Quinnipiac University School of Law, on behalf of the
American Bar Association (Criminal Justice Section)

Ms. Shelley Stark, On behalf of the Federal Public Defenders

IV. COMMENTS: Rule 5

Guy Miller Struve CR-003
On behalf of the Committee on Federal Courts, NY Bar Assn.
New York, N.Y.
September 28, 2000

Writing on behalf of the Federal Courts Committee of the New York City Bar
Association, Mr. Struve indicates that the Committee has a favorable impression of the
amendments generally. But it opposes the amendment to Rule 5 that would permit video
teleconferencing of initial appearances. He provides a long list of concerns, focusing
primarily on the important need for the defense counsel and defendant to meet in person
and conduct critical business. The Committee does not object to using video
teleconferencing for arraignments under Rule 10. That procedure, he notes, is often a
formality. A rule 5 proceeding, on the other hand, is not a simple formality.

Judge Alan B. Johnson, CR-004
United States District Judge
D.Wyoming
Cheyenne, WY
October 4, 2000
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Judge Johnson favors the proposed amendments to Rules 5, 5.1, 10, and 26 that
would permit greater use of video teleconferencing and transmission of live testimony.
He notes that in Wyoming the courts face problems with requiring prisoners and security
personnel to travel great distances for relatively short appearances. That process is
expensive and inefficient, given that at least two persons are detailed to transport
prisoners,. le addsthat such movements are usually on short notice and do not provide
an adequate opportunity for United States Marshals to screen and develop information on
the general health of the individual. This presents special problems in light of exposure to
resistant strains of tuberculosis. He notes that the Wyoming courts are equipped with
excellent technology to use video teleconferencing. A

Jack E. Horsley, Esq. (CR-007)
Matoon, Illinois
October 13, 2000

Mr. Horsley recommends that Rule 5(d) be amended by adding the words "or any
other document," before the words "filed with it."

Andrew M. Franck, Esq. (CR-009)
Williamsburg, VA
November 8, 2000

Mr. Franck opposes the amendments to Rules 5, 10 and 43 that would permit
video teleconferencing-even if the defendant consents. First, he notes, because the
preliminary hearing and arraignment are administrative in nature, there is no practical
problem of permitting video teleconferencing. But it is important for the defendant to be
subjected to a personal appearance before the judge and realize the full impact of what he
is facing. Also, is important for the judge to observe the defendant personally. He
observes that there are always nuances involved in such proceedings and that it is critical
that both parties are in each other's presence.

Judge Paul D. Borman (CR-011)
United States District Judge
Detroit, Michigan
January 2,2001

Judge Borman has requested the opportunity to present testimony to the
Committee, noted below.

Elizabeth Phillips Marsh (CR-013)
Professor of Law
ABA, Criminal Justice Section
January 10, 2001
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Professor Marsh has requested the opportunity to present testimony to the
Committee, noted below.

Judge Bernard Zimmerman (CR-015)
United States Magistrate Judge
United States District Court, ND California
January 26, 2001

Judge Zimmerman supports the amendments that would permit video
teleconferencing. In his view, the amendments are long overdue. He also urges the
Committee to consider amending Rule 4 to clarify the ability of the judge to issue
warrants via facsimile transmission.

Judge Robin J. Cauthron (CR-017)
Chair, Committee on Defender Services
Judicial Conference of the United States
January 30, 2001

Judge Cauthron notes that her predecessor, Judge Diamond, had expressed
concern in 1994 (when the Committee had last proposed video teleconferencing) that
costs would not be saved by implementing video teleconferencing. Although the
Committee's proposals were withdrawn pending the results of pilot programs, to date
there has not been an analysis of cost or quality concerns. She requests that the
Committee defer action on the video teleconferencing amendments until the Committee
on Defender Services can discuss the impact of those amendments.

Judge Robert P. Murrian (CR-018)
United States Magistrate Judge
Eastern District of Tennessee
February 5, 2001

Judge Murrian supports the amendments that would provide for video
teleconferencing-with or without the defendant's consent. He believes, however, that
the judge should have the prerogative to require the defendant to appear in court. In his
division, considerable time and resources are spent transporting defendants eighteen
miles to the court for routine initial appearances and arraignments that are little more than
scheduling conferences.

Judge Thomas W. Phillips (CR-019)
United States Magistrate Judge
Eastern District of Tennessee
February 5, 2001
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Judge Phillips writes that he agrees with the views of Judge Murrian, supra.

Judge James E. Seibert (CR-022)
United States Magistrate Judge
Northern District of West Virginia
Wheeling West Virginia
February 7, 2001

Judge Seibert strongly disagrees that the defendant should be allowed to
determine whether video teleconferencing is used. He notes that it is a two, three, or four
hour drive to the three other cities covered by the court and that it is often not possible to
plan far enough in advance to have all of the defendants at a particular location ready to
appear before the court. He notes that every lawyer and defendant who has appeared
before him by video conference has been "extremely grateful for the prompt hearing that
wastes neither time nor money of anyone." He states that he has never had any objection
to appearance by video conference. On another matter, he strongly agrees that portions
of Rules 32.1 and 40 belong in Rule 5.

Judge William G. Hussmann (CR-023)
United States Magistrate Judge
Indianapolis, Indiana
February 5,2001

Judge Hussmann believes that video teleconferencing should occur only with the
consent of the defendant. Although initial proceedings, etc have limited importance, they
can have great impact on some practical issues. Because of increased caseloads and
crowded jails, it is common to hear complaints from defendants that they are unable to
talk to their lawyer or to talk to family members about bail or other pressing family
matters. Appearing in person often presents an opportunity for communication.
Although video technology has improved, in his view, it does not provide an appropriate
venue for communications between counsel and family.

Judge Robert Collings(CR-024)
United States Magistrate Judge;
Boston, Mass.
February 14, 2001.

Writing on behalf of Magistrate Judges Lawrence P. Cohen and Judith G. Dein,
Judge Collings offers a revision to proposed Rule 5(c)(2)(A). They suggest that that
provision be divided into two parts to deal with different situations. They approve of the
proposed revision that allows a person arrested in one district to be brought before a
magistrate judge in an adjacent district if the initial appearance can be held more
promptly in that district. They believe, however, that provision should be made toallow
a defendant arrested in one district to be brought before a magistrate in an adjacent
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district "if the adjacent district is the district in which the prosecution is pending and if
the initial appearance will be held in that district on the same day as the arrest." In
summary, they suggest carving out a different rule when the adjacent district is the
district of prosecution.

Dean A. Stang (CR-025)
Federal Defender
Eastern District of Wisconsin
Milwaukee, Wisconsin
February 12,2001.

Mr. Stang opposes the proposed amendments involving video teleconferencing.
He indicates that initial appearances and arraignments are not pro forma events and that
those proceedings provide both parties with an opportunity to discuss very important
matters. Using teleconferencing will result in lost plea bargains, early cooperation, and
prompt release decisions. He notes a number of practical problems that will arise and
that teleconferencing makes no practical accommodation for interpreters. Mr. Hillier
notes that he is not aware of any special danger to law enforcement officers or court
personnel by requiring in-court appearances. Further, teleconferencing will interfere with
the critical stages of forming an attomey-client relationship. Finally, teleconferencing
will undermine both the dignity of the federal courts and Sixth Amendment values.

Judge Michael J. Watanabe(CR-026)
United States Magistrate Judge
Denver, Colorado
February 13,2001

Judge Watanabe briefly writes that he strongly favors use of video
teleconferencing. He states that he has used it in civil cases and that it works very well.

Thomas W. Hillier, II (CR-027)
Federal Public Defender
Western District of Washington
February 12,2001

Mr. Hillier presents a detailed objection to the video teleconferencing
amendments, on behalf or the Federal Public and Community Defenders. He notes that
the current practice works well and that the initial appearance is not a pro forma
proceeding. He presents a careful overview of the important decisions that are made in
the face-to-face meetings between the defendant, the defense counsel, and the prosecutor.
Those meetings, he asserts, assure prompt processing the case. Mr. Hillier believes that
video teleconferencing is impractical and presents difficult situations for both the
defendant and the defense counsel who must decide whether to remain at the courthouse,
with the judge and the prosecutor or travel to where the defendant is located. He notes
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that the system is likely to result in increased costs and that no in-depth study has been
conducted. Further, he observes that in Rule 10, the ability of the defendant to waive
presence at the arraignm ent negates the need for teleconferencing in that rule. Finally, he
identifies a list of unresolved issues and urges the Committee to table its proposals
pending further study.

Judge Cynthia Imbrogno (CR-029)
United States Magistrate Judge
Eastern District of Washington
February 12, 2001

Judge Imbrogno enthusiastically supports the video teleconferencing
amendments. She writes that-there are only two magistrate judges covering the Eastern
District of Washington and that they often drive over three hours (one way) to conduct
proceedings in other cities within the district. As a result, some duty stations are not
covered because of the need to spend time traveling. She notes that the technology is
sufficiently advanced to maintain the integrity of the proceedings. Defense counsel, she
writes, are very supportive of teleconferencing because it gives them greater flexibility in
scheduling., She would support video teleconferencing without requiring the defendant's
consent.

Judge William A. Knox (CR-030)
United States Judge
February 13,2001

Judge Knox favors video teleconferencing. He says that he has used it in civil
proceedings, including trials, and finds it to be-"reliable, practical, efficient, and [has had]
no difficulty protecting the rights of the parties. Judge Knox states that if the equipment
is poor it is a waste of time to use it.

Judge Leslie G. Foschio (CR-031)
United States Magistrate Judge
Buffalo, New York
February 13, 2001

Judge Foschio favors video teleconferencing for arraignments, especially for
superseding arraignments, where the defendant has been already arraigned and bail has
been set.

Larry Propes (CR-033)
Clerk of Court,
United States District Court, South Carolina,
February 13,2001
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Mr. Propes indicates that the judges in both the Greenville and Florence divisions
are interested in using video teleconferencing for initial appearances because the
courthouses are not in convenient or close proximity to the county jails being used by the
US Marshals Service. He observes that if the rule requires the consent of the defendant,
few, if any, will consent. He therefore recommends that video teleconferencing not be
contingent on the defendant's consent.

Judge Lorenzo F. Garcia (CR-034)
United States Magistrate Judge
United States District Court
Albuquerque, New Mexico
February 13,2001

Judge Garcia favors using video teleconferencing, especially for arraignments.
He notes that in New Mexico, a number of defendants are simply passing through the
state when they are arrested and bringing them back to court simply for an arraignment
can result in unnecessary costs; where the defendant is indigent, the court must direct
advancement of travel costs for the defendant. Judge Garcia also writes that he has had
experience with arraignment waivers in state court and that the system worked well.

Judge George P. Kazen (CR-035)
United States District Judge
Southern District of Texas
February 13, 2001

Judge Kazen believes that it is very important to provide for waiver of personal
appearance at initial proceedings (Rules 5, 10 and 43), either by written waiver or video
appearance. Citing his experience in a border court, in one of five districts they hear
almost 30 percent of the criminal cases for the entire nation. The initial arraignment is
largely perfunctory used to set a motions schedule. Most of the defendants plead not
guilty and are housed as many as 60 to 300 miles away from a courthouse. He notes that
frequently the defendants reside at a distant location and if they are released, there are
problems in bringing them back for those proceedings. Judge Kazen observes that given
the considerable apprehension about this proposal, it would be prudent to adopt a
proposal that requires the defendant's consent.

Donna A. Bucella (CR-036)
United States Attorney
Middle District of Florida,
Tampa, Florida
February 14,2001
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Ms. Bucella observes that if the defendant is allowed to waive appearances at an
arraignment, the government's consent should be required. She also notes that the
Committee Note is ambiguous on just how video teleconferencing will be accomplished
for initial appearances. She adds that if the purpose of the amendnents is to save money,
that the Committee ought to say so explicitly.

Judge James E. Bredar (CR-037)
United States Magistrate Judge
United States District Court for Maryland
February 13,2001

Judge Bredar opposes the use of video teleconferencing. He believes that there is
much at stake in federal criminal cases and that the sooner the defendant 'understands the
gravity of his situation, the better. He adds that from his time as a public defender, there
nothing that helps to focus the mind than to walk into a federal courtroom. He believes
that the overall process will be "denigrated" by reducing thoseappearances to a television
experience.-hi

Judge John C. Coughenour (CR-038)
Chief Judge, United States District Court
Western District of Washington
Seattle, Washington
February 6, 2001

Judge Coughenour opposes video teleconferencing in proposed Rules 5 and 10. In
his view, the solemnity and fairness of the defendant's appearance in court in the
presence of counsel and the judge far outweigh the security problems. The solution, he
notes, is heightened vigilance and not the sacrifice of cherished traditions. His -views, he
notes, are based on his research into the issue: in 1990 he was a-member of the Court
Administration and Case Management Committee which had supervised a pilot program.
As a result of that study, the Committee had believed strongly that video teleconferencing
seriously eroded the full and fair examination of facts and witnesses. He urges the
Committee to reject the amendments.

Judge Jerry A. Davis (CR-039)
United States Magistrate Judge
ND of Mississippi
February 12, 2001

Judge Davis endorses video teleconferencing. He notes that state courts have
been using it for years and that he has been using it for prisoner cases for several years
and that there are no "downsides." He observed that it is useful for security purposes and
in rural areas. He concludes by noting that any perceived constitutional problems are
imagined, not real.
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Judge Janice M. Stewart (CR-040)
United States Magistrate Judge
Portland, Oregon
February 12,2001

Judge Steward favors the proposals for video teleconferencing. But due to
concerns about separating the defendant and defense counsel and the problems that that
creates, she believes video teleconferencing should be used onlywhere the defendant
consents.

Judge David Nuffer (CR-041)
United States Magistrate Judge
St George, Utah
February 13,2001

Judge Nuffer, a part time magistrate judge, strongly favors video
teleconferencing. In Utah he works 300 miles from the courthouse.

Judge William Beaman (CR-042)
February 12,2001

Judge Beaman strongly approves of video teleconferencing, but would require the
defendant's consent..,

Judge Susan K Gauvey (CR-043)
United States Magistrate Judge
District of Maryland,,
February 15, 2001

Judge Gauveyrecounts her experiences in the Maryland state courts with video
teleconferencing. She observed what she calls assembly line justice. The proceedings
were held in a large room and appeared surreal and chilling. There was no
communication between the judge and the defendant. In contrast, in federal courts, all
parties are more focused and she is concerned that a judge could not pick up, the subtle
hesitations or halting speech or odd manner that may be signs of impairment.

Federal Magistrate Judges Association (CR-044)
(Draft Report-Subject to Board Ratification)
February 15,2001

The Magistrate Judges Association supports the proposed video teleconferencing.
The Association recounts the benefits of using such procedures and suggests that some of
the concerns about the erosion of the process might be addressed if the judge visits the
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detention facility and determines if that facility as a room suitable for conducting
teleconferencing, along with a private telephone line and a room where the defendant can
consult in private with his or her attorney. The Associationlfavors video conferencing'
without requiring the defendant's consent.

Judge Tommy Miller (CR-045)
United States Magistrate Judge, Eastern District of Virginia
(Law Student Comments from William and Mary Law School,'
Williamsburg, Virginia)
February 12,2001

Judge Miller, a member of the Criminal Rules Committee, submitted ten written
comments from the law students in his Criminal Procedure class at William' and Mary.
One of the students, Kimberly Marinoff, expresses concern about the video conferencing
provision. She believes that it "eviscerates the utility" of the proceedings "as a wake-up
call by insulating the accused from the physical presence 'of the judge." She concludes,
however, that if the amendment is to remain, she would support the alternate version that
requires the defendant's consent.

Another student, Tom Brzozowski, applauds the style changes to the rules, but
suggests that the Committee include a provision in Rule 5 that would make clear what the
remedy is for failure to comply with the timing requirements of the rule. He provides a
summary of the conflicting caselaw and statutory provisions and argues that whatever
remedy the Committee chooses would provide predictability to practitioners.

A third student, James Ewing, addresses the video teleconferencing provisions.
He cites the historical arguments for the right of the defendant~to appear' personally in'
court and believes that even if a defendant consents to video teleconferencing, there may'
be problems with the perception of fairness. Thus, video conferencing should be the
exception rather than the general rule,' even where the defendant consents.

Judge Ronald E. Longstaff (CR-046)
Chief Judge, Southern District of Iowa
February 15, 2001

On behalf of the judges of his district, Judge Longstaff indicates that they agree
with the comments submitted by Magistrate Judges Cohen, Dien, and Collings, supra
concerning taking defendants to a magistrate in an adjacent district. They also support
the changes for video teleconferencing and would comport to court technology' D

procedures already in place, including both districts in Iowa.

Judge Catherine A. Walter (CR-047)
United States Magistrate Judge
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Topeka, Kansas
February 15, 2001

Although she has not used video teleconferencing, Judge Walter supports it use,
especially for initial appearances. She notes that the facility used to house pretrial
detainees (an hour's drive from her court) has recently installed videoconferencing
equipment. In her view the opportunity for the earliest time for the hearing is more
important than a face-to-face appearance before a judge. She notes that there have been
occasions where the availability of video conferencing would have resulted in an earlier
initial appearance.

Judge Mikel H. Williams (CR-048)
February 15, 2001

Judge Williams commends the Committee for its thorough reorganization of the
criminal rules and fully endorses the use of video teleconferencing for initial criminal
proceedings. He notes that for the last four years his courts have used such procedures
for initial criminal proceedings; they adopted the program because of concerns for serious
delays in scheduling the various parties for the hearings. The district court for Idaho
covers the entire state and the 400 miles distances make automobile transportation
impractical and air travel can be delayed by weather. Transporting the defendants
presents similar problems. He describes the process used in his district--the defendant is
taken to the closest federal courthouse where he meets his CJS counsel and within two or
three hours the defendant appears with counsel before the magistrate judge via video. He
cannot recall a single instance where the defendant objected to that procedure; he
considers the program to be a resounding success. The defendant's rights are
immediately addressed and the proceeding is conducted with the same formality as if the
defendant were in the judge's court. Although he would prefer to have a rule not
requiring the defendant's consent, he believes that obtaining consent is not a burden.

Judge Richard A, Schell (CR-049)
Chief Judge, Eastern District of Texas
Beaumont, Texas
February 12, 2001

Judge Schell supports the proposed amendments for video teleconferencing.
Although he would prefer the version that does not require consent, a rule that requires
the defendant's consent is imminently reasonable. He urges the Committee to consider
extending video conferencing to pleas and sentencing. He notes the long distances
involved in his district and the fact that he has been used video teleconferencing for
several years for sentencing and for guilty pleas, with the defendant's consent.

Fredric F. Kay (CR-050)
Federal Public Defender, District of Arizona
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Tucson, Arizona
February 15, 2001

Mr. Kay writes that in the District of Arizona there are four lawyers in his office
and that in FY 2000 they were appointed to represent about 8000 indigent defendants.;
Many of those were immigration cases. He agrees with the views expressed by Mr. Tom:
Hillier, supra, and strongly urges the Committee to reject the amendments. He knows of
no serious cost and security concerns that would support the proposed amendments and
that they should, not outweigh the important aspects of having the defendant and counsel
appear personally before the judge. He has watched video proceedings in the state system
and has observed the defendant sitting by himself in a chair answering the judge's
questions. The judges he notes, may have questions about the defendant's capacity and
they have to ask a guard whether the defendant appears to be sober. Using video
conferencing is something that one might expect in a weird third world country where
there is no concept of presumption of innocence.- i>

William J. Genego & Peter Goldberger (CR-055) K-

National Assn' of Criminal Defense Lawyers , r ; 'I ' 1!,,,,

Washington, D.C, , , .'
February 28,2001

Mr. Genego and Mr. Goldberger, writing on behalf of the National Association of 
Criminal Defensei Lawyers, strongly object to the proposed amendment to permit video
teleconferencing of initial appearances, with or without the consent of the defendant.
They observe tbat the CommitteeNote does not indicate why the amendment is
necessary, other than4or administrative convenience. They believe that using video
teleconferencing will simply shift the costs to the defense bar and that it would seriously
threaten the justice system by reducing the initial appearance to a "rote proceeding on a
television screen..." They highlight a number of reasons why the initial appearance is
important and state that they believe that using video will- have a discriminatory impact
on minorities.

Mr. Ralph Martin (CR-056)
ABA, Criminal Justice Section
Washington, DC
March 2,2001.

Mr. Martin, writing on behalf of the American Bar Association's Criminal Justice
Section, expresses opposition to the amendments to Rule '5, 10, and 43 that would permit
video teleconferencing. He notes first, that although the rule does not define video
teleconferencing, its use is increasing. He details a number of "costs" of requiring a
defendant to be physically present, and offers a number of reasons why Rules 5 and 10
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should not permit video teleconferencing-at least not without consent of the defendant.
The biggest hurdle, he claims, is that use of video teleconferencing will adversely impact
on the ability of the defendant to confer with counsel. He indicates that if the Committee
is going to proceed with video teleconferencing, that the ABA would recommend that it
be done only with the consent of the defendant.

V. TESTIMONY: Rule 5

Judge Paul D. Borman (CR-011)
United States District Judge
Detroit, Michigan
Washington, D.C., April 25,2001

Judge Borman testified at a hearing in Washington, D.C. and expressed his
personal views that no video teleconferencing should be used, either under Rule 5 or Rule
10. He expressed concern that doing so would reduce the criminal justice system to a
series of talking heads on a television monitor. Simply because the state courts use video
teleconferencing is not a sufficient reason for adopting its use in federal courts, he
testified. He noted in particular that the federal courtroom is a "neutral" site and that a
detention center-where the defendant is usually located during video teleconferencing-
is not a neutral site. He also testified that because white-collar criminals are not normally
incarcerated at the time of the initial appearance, using video teleconferencing would
create a two-tiered system of criminal justice, between those who are incarcerated and
those who are not.

Peter Goldberger & Greg Smith
National Assn' of Criminal Defense Lawyers
Hearing--Washington, D.C., April 25,2001

Testifying on behalf of the NADCL at a hearing in Washington, D.C., Mr.
Goldberger and Mr. Greg Smith expressed strong reservations about the proposed
amendments governing video teleconferencing. They noted in particular that the
constitutional challenges to video teleconferencing have yet to be addressed and worked
out. They believe that the amendment will inhibit justice and that its essential that there
be a transition from police custody to the courtroom procedures. The proceedings are
cheapened, they testified, if a defendant is not brought to the courtroom. Further, it sends
a subtle message that the defendant is not worthy of an in-court proceeding. Finally, they
noted that the procedure would simply shift the associated costs to the defense bar.

Elizabeth Phillips Marsh
r( Professor of Law
C>) ABA, Criminal Justice Section

Washington, D.C., April 25,2001
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Professor Marsh testified before the Committee in Washington, D.C. and
expressed deepiconcerns, on behalf of the ABA, to the proposed amendments concerning
video teleconferencing.' In particular,! she noted that using such a system separates the
parties from each other and makes it difficult for the judge to assess the defendant's 4 ', I
mental and physical condition. She observed that if the amendment were to go forward, it
should require the defendant's consent, perhaps with an affirmative waiver or consent

Ms. Shelley Stark
Federal Public Defender, on behalf of Federal Public Defenders
W.D. of Pennsylvania
Washington, D.C., April 25,2001

Ms. Stark testified that the Federal Public Defenders were opposed to the
proposed amendments that would permit video teleconferencing in Rule 5, but was not
opposed to such procedures for Rule 10 arraignments. She observed that the rule would
basically shift the costs of conducting initial appearances, from the Marshal's service to
the Federal Public Defenders. She noted that in those districts were counsel is not
appointed to represent a defendant until after the initial appearance, there may -be no legal
advice as to what procedures should be consented to. She also testified that a major issue
is developing a level of trust with defendants and that using video teleconferencing will
simply delay that process and that if counsel do not have the trust of the defendant, it is
harder to plea bargain. In effect, she added, there is no real opportunity to conduct
private" conversation'swith a client. Finally, she expressed concern that using video
teleconferencing would lead to racial and economic disparity in the federal criminal 
justice system.
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PROPOSED AMENDMENTS TO RULE 5.1

I. - SUMMARY OF COMMENTS: Rule 5.1

Only three commentators presented written statements concerning the proposed
amendment to Rule 5.1 that would permit magistrate judges to grant a continuance in a
preliminary hearing over the objection of the defendant. All three were generally in
support of the amendment. Of particular note were the comments from the Magistrate
Judge's Assn., which indicated that it has supported the proposed amendment since 1996.

II. LIST OF COMMENTATORS: Rule 5.1

CR-004 Judge Alan B. Johnson, United States District Judge, D. Wyomning
Cheyenne, WY, October 4, 2000

CR-005 Professor Harry I. Subin, New York Univ. of Law, New York, N.Y.,
October 6, 2000.

CR-044 Federal Magistrate Judges Association (Draft Report-Subject to Board
Ratification), February 15, 2001

III. COMMENTS: Rule 5.1

Judge Alan B. Johnson, CR-004
United States District Judge
D. Wyoming
Cheyenne, WY
October 4, 2000

Judge Johnson favors the proposed amendments to Rules 5, 5.1, 10, and 26 that
would permit greater use of video teleconferencing and transmission of live testimony.
He notes that in Wyoming the courts face problems with requiring prisoners and security
personnel to travel great distances for relatively short appearances. That process is
expensive and inefficient, given that at least two persons are detailed to transport
prisoners. He adds that such movements are usually on short notice and do not provide
an adequate opportunity for United States Marshals to screen and develop information on
the general health of the individual. This presents special problems in light of exposure to
resistant strains of tuberculosis. He notes that the Wyoming courts are equipped with
excellent technology to use video teleconferencing. i
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Professor Harry I. Subin (CR-005)
New York Univ. of Law'
New York, N.Y.
October 6,2000.

Professor Subin has no objection to the language of Rule 5.1, but urges the
Committee to confront the fact that the hearing itself is virtually irrelevant in current
practice, especially in large urban areas where grand juries are constantly in session. The
prosecutor and avoid the need for a Rule 5.1 hearing by simply presenting the case to a
grand jury. He suggests that if the Committee agrees that the ability of a defendant to
present an adversarial challenge to the government's case, then it should make the
hearing available to the defendant.

Federal Magistrate Judges Association (CR-044)
(Draft Report-Subject to Board Ratification)
February 15,2001

The Association also supports the substantive amendment to Rule 5.1 that would
permit magistrate judge to grant a continuance without the consent of the defendant--a
change it has supported since 1996.
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PROPOSED AMENDMENTS TO RULE 6

I. SUMMARY OF COMMENTS: Rule 6

One commentator urged the Committee to gender-neutralize Rule 6

II. LIST OF COMMENTATORS: Rule 6

CR-020 Cathy Stegman, Law Clerk, United States District Court, Nebraska,
February 7, 2001

III. COMMENTS: Rule 6

Cathy Stegman (CR-020)
Law Clerk
United States District Court, Nebraska
February 7, 2001

Ms. Stegman states that proposed Rule 6(a) is not gender neutral. The rule, she says,
assumes that all judges are male. -
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PROPOSED AMENDMENTS TO RULE 7

I. -SUMMARY OF COMMENTS: Rule 7

One commentator, a law student, questions whether the requirement that a
defendant waive an indictment in open court is satisfied by video teleconferencing-as
proposed in Rules 5 and 10.

H.. LIST OF COMMENTATORS: Rule 7

CR-045 Judge Tommy Miller, United States Magistrate Judge, Eastern District of
Virginia (Law Student Comments from William and Mary Law School,
Williamsburg, Virginia), February 12, 2001

III. COMMENTS: Rule 7

Judge Tommy Miller (CR-045)
United States Magistrate Judge, Eastern District of Virginia
(Law Student Comments from William and Mary Law School,
Williamsburg, Virginia)
February 12,2001

Judge Miller, a member of the Criminal Rules Committee, submitted ten written
comments from the law students in his Criminal Procedure class at William and Mary.
One of the students, James Ewing, notes a possible inconsistency in Rule 7(b) with the
video teleconferencing provisions in Rules 5 and 10. He observes that Rule 7(b) provides
that a defendant may be prosecuted for a felony on an information, if the defendant
waives the right to an indictment in open court. He questions whether "in open court"
could include video teleconferencing. He notes that the Committee Notes are silent on
this point.
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PROPOSED AMENDMENTS TO RULE 9

I. SUMMARY OF COMMENTS: Rule 9

Two magistrate judges provided written comments on the proposed amendment to
Rule 9. One opposed the change and one approves of the change.

II. LIST OF COMMENTATORS: Rule 9

CR-022 Judge James E. $eibert, Magistrate Judge, Wheeling West Virginia,
February 7, 2001

CR-042 Judge William Beaman, February 12, 2001

III. COMMENTS: Rule 9

Judge James E. Seibert (CR-022)
United States Magistrate Judge
Northern District of West Virginia
Wheeling West Virginia
February 7, 2001

Judge Seibert agrees with the change in Rule 9(b)(1). But he points out that he has
"lost" some defendants because other magistrate judges viewed the risk of flight
differently.

Judge William Beaman (CR-042)
February 12,2001

Judge Beaman disagrees with the deletion of the last sentence of Rule 9(b)(1). He
notes that if the warrant is executed out of the district, the magistrate should have some
indication what the charging district believes the bail should be.
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I. - SUMMARY OF COMMENTS: Rule 10

Of the thirty-six (36) commentators submitting comments on the proposed
amendments to Rule 10, almost alloof them addressed the issue of using video
teleconferencing for arraignments. Twenty four (24) generally approved of the proposal;
some would support an amendment permitting the court to proceed with video
teleconferencing even without the defendant's consent. Of the positive comments, many
of them were from district and magistrate judges. The Magistrate Judge's Association
expressed its approval of the amendment. Twelve (12) commentators were opposed to
any use of video teleconferencing, but two would generally 'approve its use, if the
defendant consented. Of the negative comments, several were filed by defense
organizations.

In addition, the Committee heard testimony from four witnesses, who expressed
opposition or concern about using video teleconferencing for arraignments.

II. LIST OF COMMENTATORS: Rule 10

CR-004 Judge Alan B. Johnson, United States District'Judge, D. Wyoming
Cheyenne, VVY, October 4, 2000

CR-009 Andrew M. Franck, Esq., Williamsburg, VA, November 8, 2000

CR-01I Judge Paul D. Borman, United'States District Judge, Detroit, Michigan,
January 2, 2001

CR-012 Richard D. Friedman, Professor of Law, Univ. of Michigan,
January 8, 2001

CR-013 Elizabeth Phillips Marsh, Professor of Law, ABA, Crimninal Justice
Section, January 10,'2001

CR-015 Judge Bernard Zimmerman, United States Magistrate Judge, United States
District Court, ND California, January 26, 2001

CR-017 Judge Robin J. Cauthron, Chair, Committee on Defender Services,
Judicial Conference, January 30, 2001

CR-018 Judge Robert P. Murrian, United States Magistrate Judge, ED Tenn.,
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CR-019 Judge Thomas W. Phillips, United States Magistrate Judge, ED Tenn.,
February 5, 2001

CR-022 Judge James E. Seibert, Magistrate Judge, Wheeling West Virginia,
February 7, 2001

CR-023 Judge William G. Hussmann, United States Magistrate Judge,
Indianapolis, Indiana, February 5, 2001

CR-025 Dean A. Stang, Federal Defender, Eastern District of Wisconsin,
Milwaukee, Wisc., February 12, 2001.

CR-026 Judge Michael J. Watanabe, United States Magistrate Judge, Denver,
Colorado, February 13, 2001

CR-027 Thomas W. Hillier, IH, Federal Public Defender, Western District of
Washington, February 12, 2001

CR-029 Judge Cynthia Inbrogno, United States Magistrate Judge, Eastern District
of Washington, February 12,2001

CR-030 Judge William A. Knox, United States Judge, February 13, 2001

CR-031 Judge Leslie G. Foschio, United States Magistrate Judge, Buffalo, New
York, February 13, 2001

CR-033 Larry Propes, Clerk of Court, United States District Court, South Carolina,
February 13, 2001

CR-034 Judge Lorenzo F. Garcia, United States Magistrate Judge, United States
District Court, Albuquerque, New Mexico, February 13, 2001

CR-035 Judge George P. Kazen, United States District Judge, Southern District of
Texas, February 13, 2001

CR-036 Donna A. Bucella, United States Attorney, Middle District of Florida,
Tampa, Florida, February 14,2001

CR-037 Judge James E. Bredar, United States Magistrate Judge, United States
District Court for Maryland, February 13, 2001

CR-038 Judge John C. Coughenour, Chief Judge, United States District Court,
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Western District of Washington, Seattle, Wash., February 6, 2001

CR-039 Judge Jerry A. Davis, United States Magistrate Judge, ND of Mississippi,
February 12, 2001

CR-040 Judge Janice M. Stewart, United States Magistrate Judge, Portland,
Oregon, February 12, 2001

CR-041 Judge David Nuffer, United States Magistrate Judge, St George, Utah,
February 13, 2001

CR-042 Judge William Beaman, February 12,2001

CR-043 Judge Susan K. Gauvey, United States Magistrate Judge, D. Maryland,
February 15, 2001

CR-044 Federal Magistrate Judges Association (Draft Report-Subject to Board
Ratification), February 15, 2001

CR-045 Judge Tommy Miller, United States Magistrate Judge, Eastern District of
Virginia (Law Student Comments -from William and Mary, Law School,
Williamsburg, Virginia), February 12, 2001

CR-047 Judge Catherine A. Walter, United States Magistrate Judge, Topeka,
Kansas, February 15, 2001

CR-048 Judge Mikel H. Williams, February 15, 2001

CR-049 Judge Richard A, Schell, Chief Judge, Eastern District of Texas,
Beaumont, Texas, February 12, 2001

CR-050 Fredric F. Kay, Federal Public Defender, District of Arizona, Tucson,
Arizona, February 15, 2001

CR-055 William J. Genego & Peter Goldberger, National Assn' of Criminal
Defense Lawyers, Washington, D.C., February 28, 2001.;,

CR-056 Mr. Ralph Martin, ABA Criminal Justice Section, Washington, DC, M
March 2, 2001.

III. LIST OF WITNESSES: Rule 10

Judge Paul D. Borman, United States District Judge, Detroit, Michigan
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Mr. Peter Goldberger & Mr. Greg Smith, National Assn. of Criminal Defense Lawyers.

Professor Elizabeth Marsh, Quinnipiac University School of Law, on behalf of the
American Bar Association (Criminal Justice Section)

Ms. Shelley Stark, On behalf of the Federal Public Defenders

IV. COMMENTS: Rule 10

Judge Alan B. Johnson, CR 004
United States District Judge
D. Wyoming
Cheyenne, WY
October 4, 2000

Judge Johnson favors the proposed amendments to Rules 5, 5.1, 10, and 26 that
would permit greater use of video teleconferencing and transmission of live testimony.
He notes that in Wyoming the courts face problems with requiring prisoners and security
personnel to travel great distances for relatively short appearances. That process is
expensive, and inefficient, given that at least two persons are detailed to transport
prisoners. He adds that such movements are usually on short notice and do not provide
an adequate opportunity for United States Marshals to screen and develop information on
the general health of the individual. This presents special problems in light of exposure to
resistant strains of tuberculosis. He notes that the Wyoming courts are equipped with
excellent technology to use video teleconferencing.

Andrew M. Franck, Esq.( CR-009)
Williamsburg, VA
November 8,2000

Mr. Franck opposes the amendments to Rules 5, 10 and 43 that would permit
video teleconferencing-even if the defendant consents. First, he notes, because the
preliminary hearing and arraignment are administrative in nature, there is no practical
problem of permitting video teleconferencing. But it is important for the defendant to be
subjected to a personal appearance before the judge and realize the full impact of what he
is facing. Also, is important for the judge to observe the defendant personally. He
observes that there are always nuances involved in such proceedings and that it is critical
that both parties are in each other's presence.
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Judge Paul D. Borman (CR-011)
United States District Judge
Detroit, Michigan
January 2, 2001

Judge Borman has requested the opportunity to present testimony to the
Committee. See a summary of his testimony, below.

Elizabeth Phillips Marsh (CR-013)
Professor of Law
ABA, Criminal Justice Section
January 10, 2001

Professor Marsh has requested the opportunity to present testimony to the
Committee. Her testimony is summarized below.

Judge Bernard Zimmerman (CR-015)
United States Magistrate Judge
United States District Court, ND California
January 26, 2001

Judge Zimmerman supports the amendments that, would permit video
teleconferencing. 1id his view, the amendments are long overdue. He also urges the
Committee to consider amending Rule 4 to clarify the ability of the judge to issue
warrants via facsimile transmission.

Judge Robin J. Cauthron (CR-017)
Chair, Committee on Defender Services
Judicial Conference of the United States
January 30, 2001

Judge Cauthron notes that her predecessor, Judge Diamond, had expressed
concern in 1994 (when the Committee had last proposed video teleconferencing) that
costs would not be saved by implementing video teleconferencing. Although the
Committee's proposals were withdrawn pending the results of pilot programs, to date
there has not been an analysis of cost or quality concerns. She requests that the
Committee defer action on the video teleconferencing amendments until the Committee
on Defender Services can discuss the impact of those amendments.

Judge Robert P. Murrian (CR-018)
United States Magistrate Judge
Eastern District of Tennessee
February 5, 2001
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Judge Murrian supports the amendments that would provide for video
teleconferencing-with or without the defendant's consent. He believes, however, that
the judge should have the prerogative to require the defendant to appear in court. In his
division, considerable time and resources are spent transporting defendants eighteen
miles to the court for routine initial appearances and arraignments that are little more than
scheduling conferences.

Judge Thomas W. Phillips (CR-019)
United States Magistrate Judge
Eastern District of Tennessee
February 5,2001

Judge Phillips writes that he agrees with the views of Judge Murrian, supra.

Judge James E. Seibert (CR-022)
United States Magistrate Judge
Northern District of West Virginia
Wheeling West Virginia
February 7, 2001

Judge Seibert strongly disagrees that the defendant should be allowed to
determine whether video teleconferencing is used. He notes that it is a two, three, or four
hour drive to the three other cities covered by the court and that it is often not possible to
plan far enough in advance to have all of the defendants at a particular location ready to
appear before the court. He notes that every lawyer and defendant who has appeared
before him by video conference has been "extremely grateful for the prompt hearing that
wastes neither time nor money of anyone." He states that he has never had any objection
to appearance by video conference.

Judge William G. Hussmann (CR-023)
United States Magistrate Judge
Indianapolis, Indiana
February 5, 2001

Judge Hussmann believes that video teleconferencing should occur only with the
consent of the defendant. Although initial proceedings, etc have limited importance, they
can have great impact on some practical issues. Because of increased caseloads and
crowded jails, it is common to hear complaints from defendants that they are unable to
talk to their lawyer or to talk to family members about bail or other pressing family
matters. Appearing in person often presents an opportunity for communication.
Although video technology has improved, in his view, it does not provide an appropriate
venue for communications between counsel and family.

Rules App. E-127



Public Comments 7
Rule 10
'May 2001

Dean A. Stang (CR-025)
Federal Defender
Eastern District of Wisconsin
Milwaukee, Wisconsin
February 12,2001.

Mr. Stang opposes the proposed amendments involving video teleconferencing.
He indicates that initial appearances and arraignments are not pro forma events and that
those proceedings provide both parties with an opportunity to discuss very important,
matters. Using teleconferencing will result in lost plea bargains, early cooperation, and
prompt release decisions. He notes a number of practical problems that will arise and
that teleconferencing makes no practical accommodation for interpreters. Mr. Hillier
notes that he is not aware of anyspecial danger to law enforcement officers or court
personnel by requiring in-court appearances. Further, teleconferencing will interfere with
the critical stages of forming an attorney-client relationship. Finally, teleconferencing
will undermine both the dignity of the federal courts and Sixth Amendment values.

Judge Michael J. Watanabe(CR-026), i

United States Magistrate Judge
Denver, Colorado
February 13,2001

Judge Watanabe briefly writes that he strongly fayors use of video
teleconferencing. He states that he has used it in civil cases and that it works very well.

Thomas W. Hillier, II (CR-027)
Federal Public Defender
Western District of Washington
February 12,2001

Mr. Hillier presents a detailed objection to the video teleconferencing
amendments, on behalf or the Federal Public and Community Defenders. He notes that
the current practice works well and that the initial appearance is not a pro forma
proceeding. He presents a careful overview of the important decisions that are made in
the face-to-face meetings between the defendant, the defense counsel, and the prosecutor.
Those meetings, he asserts, assure prompt processing the case. Mr. Hillier believes that
video teleconferencing is impractical and presents difficult situations for both the
defendant and the defense counsel who must decide whether to remain at the courthouse,
with the judge and the prosecutor or travel to where the defendant is located. He notes
that the system is likely to result in increased costs and that no in-depth study has been
conducted. Further, he observes that in Rule 10, the ability of the -defendant to waive
presence at the arraignment negates the need for teleconferencing in that rule. Finally, he
identifies a list of unresolved issues and urges the Committee to table its proposals
pending further study.
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Judge Cynthia Imbrogno (CR-029)
United States Magistate Judge
Eastern District of Washington
February 12,2001

Judge Imbrogno enthusiastically supports the video teleconferencing
amendments. She writes that there are only two magistrate judges covering the Eastern
District of Washington and that they often drive over three hours (one way) to conduct
proceedings in other cities within the district. As a result, some duty stations are not
covered because of the need to spend time traveling. She notes that the technology is
sufficiently advanced to maintain the integrity of the proceedings. Defense counsel, she
writes, are very supportive of teleconferencing because it gives them greater flexibility in
scheduling. She would support video teleconferencing without requiring the defendant's
consent.

Judge William A. Knox (CR-030)
United States Judge
February 13,2001

Judge Knox favors video teleconferencing. He says that he has used it in civil
proceedings, including trials, and finds it to be "reliable, practical, efficient, and [has had]
no difficulty protecting the rights of the parties. Judge Knox states that if the equipment
is poor it is a waste of time to use it.

Judge Leslie G. Foschio (CR-031)
United States Magistrate Judge
Buffalo, New York
February 13,2001

Judge Foschio favors video teleconferencing for arraignments, especially for
superseding arraignments, where the defendant has been already arraigned and bail has
been set.

Larry Propes (CR-033)
Clerk of Court
United States District Court, South Carolina
February 13, 2001

Mr. Propes indicates that the judges in both the Greenville and Florence divisions
are interested in using video teleconferencing for initial appearances because the
courthouses are not in convenient or close proximity to the county jails being used by the
US Marshals Service. He observes that if the rule requires the consent of the defendant,
few, if any, will consent. He therefore recommends that video teleconferencing not be
contingent on the defendant's consent.
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Judge Lorenzo F. Garcia (CR-034)
United States Magistrate Judge
United States District Court
Albuquerque, New Mexico
February 13, 2001

Judge Garcia favors using video teleconferencing, especially for arraignments.
He notes that in New Mexico, a number of defendants are simply passing through the
state when they are arrested and bringing them back to court simply for an arraignment
can resultin unnecessary costs; where the defendant is indigent, the court must direct
advancement of travel costs for the defendant. Judge Garcia also writes that he has had
experiencepwith arraignment waivers in state court and that the system worked well.

Judge George P. Kazen (CR-035)
United States District Judge
Southern District of Texas
February 13,2001

Judge Kazen believes that it is very important to provide for waiver of personal
appearance at initial proceedings (Rules 5, 10 and 43), either by written waiver or video
appearance. Citing his experience in a border court, in one of five districts they hear
almost 30 percent of the criminal cases for the entire nation. The initial arraignment is
largely perfunctory used to set a motions schedule. Most of the defendants plead not
guilty and are housed as many as 60 to 300 miles away from a courthouse. He notes that
frequently the defendants reside at a distant location and if they are released, there are
problems in bringing them back for those proceedings. Judge Kazen observes that given
the considerable apprehension about this proposal, it would be prudent to adopt a
proposal that requires the defendant's consent.

Donna A. Bucella (CR-036)
United States Attorney
Middle District of Florida,
Tampa, Florida
February 14,2001

Ms. Bucella observes that if the defendant is allowed to waive appearances at an
arraignment, the government's consent should be required. She also notes that the
Committee Note is ambiguous on just how video teleconferencing will be accomplished
for initial appearances. She adds that if the purpose of the amendments is to save money,
that the Committee ought to say so explicitly.
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Judge James E. Bredar (CR-037)
United States Magistrate Judge
United States District Court for Maryland
February 13, 2001

Judge Bredar opposes the use of video teleconferencing. He believes that there is
much at'stake in federal criminal cases and that the sooner the defendant understands the
gravity of his situation, the better. He adds that from his time as a public defender, there
nothing that helps to focus the mind than to walk into a federal courtroom. He believes
that the overall process will be "denigrated" by reducing those appearances to a television
experience.

Judge John C. Coughenour (CR-038)
Chief Judge, United States District Court
Western District of Washington
Seattle, Washington
February 6, 2001

Judge Coughenour opposes video teleconferencing in proposed Rules 5 and 10. In
his view, the solemnity and fairness of the defendant's appearance in court in the
presence of counsel and the judge far outweigh the security problems. The solution, he
notes, is heightened vigilance and not the sacrifice of cherished traditions. His views, he
notes, are based on his research into the issue: in 1990 he was a member of the Court
Administration and Case Management Committee which had supervised a pilot program.
As a result of that study, the Committee had believed strongly that video teleconferencing
seriously eroded the full and fair examination of facts and witnesses. He urges the
Committee to reject the amendments.

Judge Jerry A. Davis (CR-039)
United States Magistrate Judge
ND of Mississippi
February 12, 2001

Judge Davis endorses video teleconferencing. He notes that state courts have
been using it for years and that he has been using it for prisoner cases for several years
and that there are no "downsides." He observed that it is useful for security purposes and
in rural areas. He concludes by noting that any perceived constitutional problems are
imagined, not real.

Judge Janice M. Stewart (CR-040)
United States Magistrate Judge
Portland, Oregon
February 12, 2001
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Judge Steward favors the proposals for video teleconferencing. But due to
concerns about separating the defendant and defense counsel and the problems that that
creates, she believes video teleconferencing should be used only where the defendant
consents.

Judge David Nuffer (CR-041)
United States Magistrate Judge
St George, Utah
February 13, 2001

Judge Nuffer, a part time magistrate judge, strongly favors video
teleconferencing. In Utah he works 300 miles from the courthouse.

Judge William Beaman (CR-042)
February 12,2001

Judge Beaman strongly approves of video teleconferencing, but would require the
defendant's consent.

Judge Susan K. Gauvey (CR-043)
United States Magistrate Judge
District of Maryland,
February 15,2901

Judge Gauvey recounts her experiences in the Maryland state courts with video
teleconferencing. She observed what she calls assembly line justice. The proceedings
were held in a large room and appeared surreal and chilling. There was no
communication between the judge and the defendant. In contrast, in federal courts, all
parties are more focused and she is concerned that a judge could not pick up the subtle
hesitations or halting speech or odd manner that may be signs of impairment.

Federal Magistrate Judges Association (CR-044)
(Draft Report-Subject to Board Ratification)
February 15,2001 .

The Magistrate Judges Association supports the proposed video teleconferencing.
The Association recounts the benefits of using such procedures and suggests that some of
the concerns about the erosion of the process might be addressed if the judge visits the
detention facility and determines if that facility as a room suitable for conducting
teleconferencing, along with a private telephone line and a room where the defendant can
consult in private with his or her attorney. The Association favors video conferencing
without requiring the defendant's consent.
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The Association also supports the proposed amendment that would permit a
defendant to waive appearance at the arraignment. It notes that other rules already
provide for waiver of various proceedings and rights. For example, Rule 40 (removal
proceeding) and Rule 11 (guilty plea waives various constitutional rights).

Judge Tommy Miller (CR-045)
United States Magistrate Judge, Eastern District of Virginia
(Law Student Comments from William and Mary Law School,
Williamsburg, Virginia)
February 12,2001

Judge Miller, a member of the Criminal Rules Committee, submitted ten written
comments from the law students in his Criminal Procedure class at William and Mary.
One of the students, David S. Johnson, is opposed to using video teleconferencing. He
notes a number of obstacles that the courts will face, including delays in transmission. He
believes that the amendment is "before its time." Only when the technology has
advanced further should the amendment be adopted.

A second student, Kimberly Marinoff, expresses concern about the video
conferencing provision. She believes that it "eviscerates the utility" of the proceedings
"as a wake-up call by insulating the accused from the physical presence of the judge."
She concludes, however, that if the amendment is to remain, she would support the
alternate version that requir sbthe defendant's consent.

Tom Brzozowski, another student, applauds the style changes to the rules, but
suggests that the Committee include a provision in Rule 5 that would make clear what the
remedy is for failure to comply with the timing requirements of the rule. He provides a
summary of the conflicting caselaw and statutory provisions and argues that whatever
remedy the Committee chooses would provide predictability to practitioners.

A fourth student, Jarnes Ewing, addresses the video teleconferencing provisions.
He cites the historical arguments for the right of the defendant to appear personally in
court and believes that even if a defendant consents to video teleconferencing, there may
be problems with the perception of fairness. Thus, video conferencing sh ould be the
exception rather than the general rule, even where the defendant consents.

Judge Ronald E. Longstaff (CR-046)
Chief Judge, Southern District of Iowa
February 15, 2001

On behalf of the judges of his district, Judge Longstaff indicates that they agree
with the comments submitted by Magistrate Judges Cohen, Dien, and Collings, supra
concerning taking defendants to a magistrate in an adjacent district. They also support
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the changes for video teleconferencing and would comport to court technology
procedures already in place, including both districts in Iowa.

Judge Catherine A. Walter (CR-047),
United States Magistrate Judge
Topeka, Kansas
February 15, 2001

Although she has not used video teleconferencing, Judge Walter supports it use,
especially for initial appearances. She notes that the facility used to house pretrial
detainees (an hour's drive from her court) has recently installed videoconferencing
equipment. In her view the opportunity for the earliest time for the hearing is more
important than a face-to-face appearance before a judge. She notes that there have been
occasions where the availability of video conferencing would have resulted in an earlier
initial appearance.

Judge Mikel H. Williams (CR-048)
February 15, 2001

JudgeWilliams commends the Committee for its thorough reorganization of the
criminal rules. and fully endorses the use of video teleconferencing for initial criminal
proceedings., He notes that for the last four years his courts have used such procedures
for initial criminal proceedings; they adopted the program because of concerns for serious
delays in scheduling the various parties for the hearings. The district court for Idaho
covers the entire stateand the 400 miles distances make automobile transportation
impractical and air travel can be delayed by weather. Transporting the defendants
presents similar problems. He describes the process used in his district--the defendant is
taken to the closestlfederal courthouse where he meets his CJS counsel and within two or
three hours the defendant appears with counsel before the magistrate judge via video. He
cannot recall a single instance where the defendant objected to that procedure; he
considers the program to be a resounding success. The defendants rights are immediately
addressed and the proceeding is conducted with the same formality as if the defendant
were in the judge's court. Although he would prefer to have a rulenot requiring the,
defendant's consent, he belieyes that obtaining consent is not a burden.

Judge Richard A, Schell (CR-049)
Chief Judge, Eastern District of Texas
Beaumont, Texas
February 12, 2001

Judge Schell supports the proposed amendments for video teleconferencing.
Although he would prefer the version that does, not require consent, a rule that requires
the defendant's consent is imminently reasonable. He urges the Committee to consider
extending video conferencing to pleas and sentencing. He notes the long distances
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involved in his district and the fact that he has been used video teleconferencing for
several years for sentencing and for guilty pleas, with the defendant's consent.

Fredric F. Kay (CR-050)
Federal Public Defender, District of Arizona
Tucson, Arizona
February 15, 2001

Mr. Kay writes that in the District of Arizona there are four lawyers in his office
and that in FY 2000 they were appointed to represent about 8000 indigent defendants.
Many of those were immigration cases. He agrees with the views expressed by Mr. Tom
Hillier, supra, and strongly urges the Committee to reject the amendments. He knows of
no serious cost and security concerns that would support the proposed amendments and
that they should not outweigh the important aspects of having the defendant and counsel
appear personally before the judge. He has watched video proceedings in the state system
and has observed the defendant sitting by himself in a chair answering the judge's
questions. The judges he notes, may have questions about the defendant's capacity and
they have to ask a guard whether the defendant appears to be sober. Using video
conferencing is something that one might expect in a weird third world country where
there is no concept of presumption of innocence.

William J. Genego & Peter Goldberger (CR-055)
National Assn' of Criminal Defense Lawyers
Washington, D.C.
February 28, 2001

Mr. Genego and Mr. Goldberger, writing on behalf of the National Association of
Criminal Defense Lawyers, state that although they have objections to video
teleconferencing of arraignments, they do believe that a defendant may consent to such
procedures, with the advice of a defense counsel.

Mr. Ralpho Martin (CR-056)
ABA, Criminal Justice Section
Washington, DC
March 2, 2001.

Mr. Martin, writing on behalf of the American Bar Association's Criminal Justice
Section, expresses opposition to the amendments to Rule 5, 10, and 43 that would permit
video teleconferencing. He notes first, that although the rule does not define video
teleconferencing, its use is increasing. He details a number of "costs" of requiring a
defendant to be physically present, and offers a number of reasons why Rules 5 and 10
should not permit video teleconferencing-at least not without consent of the defendant.
The biggest hurdle, he claims, is that use of video teleconferencing will adversely impact
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on the ability of the defendant to confer with counsel. He indicates that if the Committee
is going to proceed with video-teleconferencing, that the ABA would recommend that it
be done only with the consent of the defendant.

V. TESTIMONY: Rule 10

Judge Paul D. Borman
United States District Judge
Detroit, Michigan
Washington, D.C., April 25,2001

Judge Borman testified at a hearing in Washington, D.C. and expressed his
personal views that no video teleconferencirig should be used, either-under Rule 5 or Rule
10. He expressed concern that doing so would reduce the criminal justice system to a
series of talking headsgon a television monitor. Simply because the state courts use video
teleconferencing is not a sufficient reason for adopting its use in federal courts, he
testified. He noted in particular that the federal courtroom is a "neutral" site and that a
detention center- where the defendant is usually located during video teleconferencing-
is not a neutral site. He also testified that because white-collar criminals are not normally
incarcerated at the time of the initial appearance, using video teleconferencing would
create a two-tiered system of criminal justice, between those who are incarcerated and
those who are not.

Peter Goldberger & Greg Smith
National Assn' of Criminal Defense Lawyers
Hearing--Washington, D.C., April 25,2001

Testifying on behalf of the NADCL at a hearing in Washington, D.C.,;Mr.
Goldberger and Mr. Greg Smith -expressed strong reservations about the proposed
amendments governing video teleconferencing. They noted in particular that the'
constitutional challenges to video teleconferencing have yet to be addressed and worked
out. They believe that the amendment will inhibit justice and that its essential that there
be a transition from police custody to the courtroom procedures. The proceedings are
cheapened, they testified, if a defendant is not brought to the courtroom. Further, it sends
a subtle message that the defendant is not worthy of an in-court proceeding. Finally, they
noted that the procedure would simply shift the associated costs to the defense bar.

Elizabeth Phillips Marsh
Professor of Law
ABA, Criminal Justice Section7 
Washington, D.C., April 25,2001
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Professor Marsh testified before the Committee in Washington, D.C. and
expressed deep concerns, on behalf of the ABA, to the proposed amendments concerning
video teleconferencing. In particular, she noted that using such a system separates the
parties from each other and makes it difficult for the judge to assess the defendant's
mental and physical condition. She observed that if the amendment were to go forward, it
should require the defendant's consent, perhaps with an affirmative waiver or consent

Ms. Shelley Stark
Federal Public Defender, on behalf of Federal Public Defenders
W.D. of Pennsylvania
Washington, D.C., April 25, 2001

Ms. Stark testified that the Federal Public Defenders were opposed to the
proposed amendments that would permit video teleconferencing in Rule 5, but was not
opposed to such procedures for Rule 10 arraignments. She observed that the rule would
basically shift the costs of conducting initial appearances, from the Marshal's service to
the Federal Public Defenders. She noted that in those districts were counsel is not
appointed to represent a defendant until after the initial appearance, there may be no legal
advice as to what procedures should be consented to. She also testified that a major issue
is developing a level of trust with defendants and that using video teleconferencing will
simply delay that process and that if counsel do not have the trust of the defendant, it is
harder to plea bargain. In effect, she added, there is no real opportunity to conduct
private conversations with a client. Finally, she expresse.d concern that using video
teleconferencing would lead to racial and economic disparity in the federal criminal
justice system.
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PROPOSED AMENDMENTS TO RUE 12.1

I. SUMMARY OF COMMENTS. Rule 12.1 , , ? "

Only one commentator, a law student, expressed an opinion about the proposed
amendments to Rule 12.1. She generally favored the change.

II. LIST OF COMMENTATORS: Rule 12.1

CR-045 Judge Tommy Miller, United States Magistrate Judge, Eastern District of
Virginia (Law Student Comments from William and Mary Law School,
Williamsburg, Virginia), February 12, 2001

III. COMMENTS: Rule 12.1

Judge Tommy Miller (CR-045)
United States Magistrate Judge, Eastern District of Virginia
(Law Student Commnents from William and Mary Law School,
Williamsburg, Virginia)
February 12,2001

Judge Miller, a member of the Criminal Rules Committee, submitted ten written
comments from the law students in his Criminal Procedure class at William and Mary.
One of the students, Kimberly Marinoff, observes that the Committee Note reference to
the fact that requiring the parties to provide phone numbers of alibi witnesses should not
really be viewed as a major change. In her view this is only a nominal increase,
considering our telephone-driven society. She also states that the requirement that the
parties be notified of the information may be problematic if both the defendant and the
defense counsel are not served. Finally, she believes that the revised version of the rule is
an improvement.
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PROPOSED AMENDMENTS TO RULE 12.2

I. SUMMARY OF COMMENTS: Rule 12.2

Only two commentators provided their views and the major substantive
amendments to Rule 12.2. One of them, a law student, viewed the amendments as pro-
government and the other, NADCL, pointed out a drafting error (that has since been
corrected by the Advisory Committee).

H. LIST OF COMMENTATORS: Rule 12.2

CR-045 Judge Tommy Miller, United States Magistrate Judge, Eastern District of
Virginia (Law Student Comments from William and Mary Law School,
Williamsburg, Virginia), February 12, 2001

CR-055 William J. Genego & Peter Goldberger, National Assn' of Criminal
Defense Lawyers, Washington, D.C., February 28, 2001.

III. COMMENTS: Rule 12.2

Judge Tommy Miller (CR-045)
United States Magistrate Judge, Eastern District of Virginia
(Law Student Comments from William and Mary Law School,
Williamsburg, Virginia)
February 12,2001

Judge Miller, a member of the Criminal Rules Committee, submitted ten written
comments from the law students in his Criminal Procedure class at William and Mary.
One of the students, LaRona Owens believes that the revised version of Rule 12.2 is pro-
government and will frustrate a defendant's opportunities to raise the insanity defense.
This is demonstrated, she notes, by the restrictions on the judge's discretion to permit the
defendant to present evidence of insanity if the defendant does not meet the notice
requirements of the rule.
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William J. Genego & Peter Goldberger (CR-055)
National Assn' of Criminal Defense Lawyers
Washington, D.C.
February 28,2001

Mr. Genego and M~r. Goldberger, writing on behalf of the National Association of
Criminal Defense Lawyers, point out a drafting mistake in Rule 12.2(c)(4)(A). The
matter has since been corrected by the Advisory Conimittee.
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FEDERAL RULES OF CRIMINAL PROCEDURE

PROPOSED AMENDMENTS TO RULE 23

I. -SUMMARY OF COMMENTS: Rule 23

One commentator-a law student-expressed his views about Rule 23. He
recommended that the rule should clearly spell out when a defendant is entitled to a jury
trial.

II. LIST OF COMMENTATORS: Rule 23

CR-045 Judge Tommy Miller, United States Magistrate Judge, Eastern District of
Virginia (Law Student Comments from William and Mary Law School,
Williamsburg, Virginia), February 12,2001

III. COMMENTS: Rule 23

Judge Tommy Miller (CR-045)
'United States Magistrate Judge, Eastern District of Virginia
(Law Student Comments from William and Mary Law School,
Williamsburg, Virginia)
February 12, 2001

Judge Miller, a member of the Criminal Rules Committee, submitted ten written
comments from the law students in his Criminal Procedure class at William- and Mary.
One of the students, Jeremy Bell, has written a paper in support of his argument that Rule
23 should specify with clarity when a defendant is entitled to a jury trial. Although the
failure of Rule 23(a) to address that issue could be understandable considering that the
caselaw was in flux, the problems are now pretty well settled and amending Rule 23(a) to
address that issue would further the intended purpose of the rules.

.. R
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PROPOSED AMENDMENTS TO RULE 26

I. - SUMMARY OF COMMENTS: Rule 26

Although there was a small number of commentators on the proposed
amendments to Rule 26, permitting remote transmission of live testimony, a majority of
those who did comment were opposed to the change. Several of the commentators spoke
on behalf of organizations. The NADCL, and to some extent the ABA, are opposed to
the amendment. The Magistrate Judge's Association is in favor of the amendment.

Two witnesses presented testimony to the Committee in Washington, D.C. One
witness raised a number of concerns about whether the published version of the rule
satisfied the Confrontation Clause. The other witness reflected some concerns about
whether the rule could be applied fairly to both the government and the defense.

II. LIST OF COMMENTATORS: Rule 26

CR-004 Judge Alan B. Johnson, United States District Judge, D. Wyoming
Cheyenne, WY, October 4, 2000

CR-01I Judge Paul D. Borman, United States District Judge, Detroit, Michigan,
January 2, 2001

CR-012 Richard D. Friedman, Professor of Law, Univ. of Michigan,
January 8, 2001

CR-013i Elizabeth Phillips Marsh, Professor of Law, ABA, Criminal Justice
Section, January 10, 2001

CR-014 Professor John B. Mitchell, Assoc. Prof. of Law, Seattle Univ.,
January 8, 2001

CR-044 Federal Magistrate Judges Association (Draft Report-Subject to Board
Ratification), February 15, 2001

CR-045 Judge Tommy Miller, United States Magistrate Judge, Eastern District of
Virginia (Law Student Comments from William and Mary Law School,
Williamsburg, Virginia), February 12, 2001

CR-056 Mr. Ralph Martin, ABA Criminal Justice Section, Washington, DC,
March 2, 2001.
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CR-055 William J. Genego & Peter Goldberger, National Assn' of Criminal
Defense Lawyers, Washington, D.C., February 28, 2001.

CR-057 Mr. Kent S. Scheidegger, Criminal Justice Legal Foundation, Sacramento,
CA, March 16, 2001

III. WITNESSES: Rule 26

Richard D. Friedman, Professor of Law, Univ. of Michigan

Elizabeth Phillips Marsh, Professor of Law, ABA, Criminal Justice Section

IV. COMMENTS: Rule 26

Judge Alan B. Johnson, CR-004
United States District Judge
D. Wyoming
Cheyenne, WY
October 4,2000

Judge Johnson favors the proposed amendments to Rules 5, 5.1, 10, and 26 that
would permit greater use of video teleconferencing and transmission of live testimony.
He notes that in Wyoming the courts face problems with requiring prisoners and security
personnel to travel great distances for relatively short-appearances. That process is
expensive and inefficient, given that at least two persons are detailed to transport
prisoners. He adds that such movements are usually on short notice and do not provide
an adequate opportunity for United States Marshals to screen and develop information on
the general health of the individual. This presents special problems in light of exposure to
resistant strains of tuberculosis. He notes that the Wyoming courts are equipped with
excellent technology to use video teleconferencing.

Judge Paul D. Borman (CR-011)
United States District Judge
Detroit, Michigan
January 2, 2001

Judge Borman has requested the opportunity to present testimony to the
CComRmittee.
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Richard D. Friedman (CR-012)
Professor of Law
Univ. of Michigan
January 8, 2001

Professor Friedman has requested the opportunity to present testimony to the
Committee on Rule 26. A lengthy article detailing reasons why the proposed amendment
for remote transmission of live testimony should be rejected accompanies his request.

Elizabeth Phillips Marsh (CR-013)
Professor of Law
ABA, Criminal Justice Section
January 10, 2001

Professor Marsh has requested the opportunity to present testimony to the
Committee.

Professor John B. Mitchell (CR-014)
Assoc. Prof. of Law
Seattle University School of Law
January 8, 2001

Professor Mitchell provides an in-depth critique of the proposed amendment that
would permit remote transmission of live testimony. He concludes that proposed Rule
26(b) is not the constitutional equivalent of Rule 15 (depositions). That is because there
is no real opportunity for effective, face-to-face, cross-examination. He believes that the
decision in United States v. Gigante is wrong. He is concerned that the requirement for
truly compelling circumstances will not be effective. Finally, he believes that the -
amendment is bad public policy.

Federal Magistrate-Judges Association (CR-044)
(Draft Report-Subject to Board Ratification)
February 15,2001

The Association supports the proposed amendment to permit remote transmission
of live testimony as being a "prudent and practical concept." It believes that the
defendant's rights will be preserved, considering the judge's role in imposing appropriate
safeguards and procedures. Finally, it notes that in many districts it is already the
practice to present videotaped testimony of unavailable witnesses--particularly with
material witnesses under 18 USC 3144. Thus, the experience of the courts demonstrates
the value of the proposed amendment.
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Judge Tommy Miller (CR-045)
United States Magistrate Judge, Eastern District of Virginia
(Law Student Comments from William and Mary Law School,
Williamsburg, Virginia)
February 12, 2001

Judge Miller, a member of the Criminal Rules Committee, submitted ten written
comments from the law students in his Criminal Procedure class at William and Mary.
One of the students, Mark Ries, presents a list of reasons why the proposal for remote
transmission of live testimony should be rejected: The rule fails to constrict the testimony
to the same extent as that required by Rule of Evidence 804(b), that is the rule of
evidence limits this type of hearsay evidence to only certain types of statements. Second,
there is little in the rule to guide the trial judge in exercising his or her discretion. Third,
the Committee Note brushes aside the defendant's confrontation rights, even though, as
he recognizes, the rule is probably in line with recent Supreme Court decisions. Fourth,
he has drafted an alternative version of Rule 26. He also includes a list of issues for
potential litigation should the amendment be adopted. For example, what do the terms
"interests of justice," "different location," "compelling circumstances," and "appropriate
safeguards" mean? He agrees with the decision to insert the word "orally" in Rule 26(a)
and he applauds the proposed stylistic changes.

A second student, Stephen F. Keane, also believes that the proposed amendment
for remote transmission of testimony will deny the defendant his or her rights of
confrontation. Thus, it should only occur in the most extreme circumstances. He
suggests that the rule should identify more specific criteria and notes that a narrower rule
will ensure that the rule is not "exploited by allowing cowardly, unsure or indifferent
witnesses toFtestify against defendants."

Mr. Ralph Martin (CR-056)
ABA, Criminal Justice Section
Washington, DC
March 2,2001.

Mr. Martin, writing on behalf of the American Bar Association's Criminal Justice
Section, raises concerns about the proposed amendments to Rule 26, permitting video
transmission of testimony. First, he notes that the Committee notes nor the rule address
the issue of insuring that the participants can hear and see each other. He notes that the
ABA is concerned with whether the rule adequately addresses the defendant's Sixth
-Amendment confrontation rights. He is concerned that the rule will become routinely
used, with little or no benefit for the defense.
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William J. Genego & Peter Goldberger (CR-055)
National Assn' of Criminal Defense Lawyers
Washington, D.C.
February 28,2001

Mr. Genego and Mr. Goldberger, writing on behalf of the National Association of
Criminal Defense Lawyers,- offer three reasons for rejecting the proposed amendment to
Rule 26. First, the rule would not limit use of remote transmission to those instances
where deposition testimony is used. Second, the amendment would encourage use of
video testimony as a substitute for live in-court testimony. And third, the rule would
permit testimony to be used in violation of the Confrontation Clause.

Mr. Kent S. Scheidegger (CR-057) .,

Criminal Justice Legal Foundation
Sacramento, CA'
March 16,2001

Mr. Scheidegger, addressing the proposed amendments to Rule 26, expresses
particular concern for child victims and witnesses. He notes that to the extent that Rule
26 may be an attempt to address Maryland v. Craig, there is no need for a rule because 18
USC § 3509(b) addresses that issue. He suggests that at a minimum the rule does not
preclude any testimony that may be provided for by statute. In his view, the combination
of the requirements of compelling circumstances and unavailability are- more restrictive
than that statutory provision. If the rule provides for two-way transmission, there is no
constitutional issue-it is only a question of policy. Finally, he suggests that for less
important witnesses the rule may be too restrictive. He suggests that the rule distinguish
between one-way and two-way transmissions.

V. TESTIMONY: Rule 26

Richard.D. Friedman
Professor of Law
Univ. of Michigan
Washington, D.C., April 25, 2001

Professor Friedman testified before the Committee in opposition to the proposed
amendment that would permit remote transmission of live testimony. He detailed a
number of reasons why the proposed amendment might violate the Confrontation Clause.
He offered a number of suggestions for addressing those issues, including a more
particularized list of grounds for finding a witness to be, "unavailable."
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Elizabeth Phillips Marsh
Professor of Law
ABA, Criminal Justice Section
Washington, D.C., April 25,2001

Professor Marsh testified before the Committee and offered a few brief remarks
on the proposed amendment to Rule 26. She noted that the defense counsel in the ABA
were very concerned that the amendment would be used to unduly limit the ability of the
defense to present testimony under the rule, where there would clearly be no
Confrontation Clause issue.
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PROPOSED AMENDMENTS TO RULE 30

I. SUMMARY OF COMMENTS: Rule 30

Three commentators, all representing associations of defense counsel, oppose the
amendment to Rule 30, that would permit the court to require the parties to submit their
requested instructions before trial. The general view is that permitting the court to do so
would disadvantage defense counsel.

II. LIST OF COMMENTATORS: Rule 30

CR-016 James T. Miller, Esq., on behalf of Florida Assn. of Criminal Defense
Lawyers (FACDL), Jacksonville, Florida, January 24, 2001

CR-055 William J. Genego & Peter Goldberger, National Assn' of Criminal
Defense Lawyers, Washington, D.C., February 28, 2001.

CR-056 Mr. Ralph Martin, ABA Criminal Justice Section, Washington, DC,
March 2, 2001.

III. COMMENTS: Rule 30

James T. Miller, Esq.( CR-016)
On behalf of Florida Assn. of Criminal Defense Lawyers (FACDL)
Jacksonville, Florida
January 24, 2001

FACDL opposes the amendment to Rule 30 that would permit the court to require
the parties to file their requested instructions earlier in the trial. They believe that the
amendment is unfair and impractical and potentially creates an unfair burden on the trial
counsel. Most Rule 30 conferences, they note, takes place at the close of the evidence
and any attempt to require an earlier production would add unnecessary work and
potentially encourage unnecessary pleadings. The current rule, they state, works well.
Finally, requiring the defense to present its proposed instructions before trial may
impinge on the right to a fair trial, by requiring the defense to disclose more than it needs
to.
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Mr. Ralph Martin (CR-056)
ABA, Criminal Justice Section
Washington, DC
March 2,2001.

Mr. Martin, writing on behalf of the American Bar Association's Criminal Justice
Section, suggests that Rule 30 be changed to permit the court to request instructions "no
later than the close of the evidence or an any earlier time during the trial...." He believes
that the Committee has offered an unintended change to the text and spirit of the rule.

William J. Genego & Peter Goldberger (CR-055)
National Assn' of Criminal Defense Lawyers
Washington, D.C.
February 28, 2001

Mr. Genego and Mr. Goldberger, writing on behalf of the National Association of a

Criminal Defense Lawyers, offer two reasons for opposing the amendment to Rule 30.
First, the amendment would permit the court to place an unfair burden on the defense
counsel to reveal the defense theory before trial. Second, the rule does not address the
issue of whether defense counsel must restate every objection after the instructions are
given.
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PROPOSED AMENDMENTS TO RULE 32

I. SUMMARY OF COMMENTS: Rule 32

Of the eight (8) commentators submitting written comments on Rule 32, only five
commented directly on the substance of the proposed amendments to the rule. Three
requested the opportunity to testify before the Committee. Of those, only one focused on
the rule, due in part to the fact that the Committee subsequently withdrew the substantive
amendment from further consideration. Of the remaining commentators, there was
general approval of 'the amendments. Several suggested changes in wording, some of
which were adopted by the Committee.

One witness testified before the Committee on April 25, 2001, and offered several
suggested changes to the rule.

II. LIST OF COMMENTATORS: Rule 32

CR- 001 Richard Crane, Esq., Nashville, Tenn, September 22, 2000

CR- 002 Robert P. Longshore, Chief Probation Officer, MD Alabama, Montgomery
'Alabama, October 2, 2000.

CR-011 Judge Paul D. Borman, United States District Judge, Detroit, Michigan,
January 2, 2001

CR-012 Richard D. Friedman, Professor of Law, Univ. of Michigan,
January 8, 2001

CR-013 Elizabeth Phillips Marsh, Professor of Law, ABA, Criminal Justice
Section, January 10, 2001

CR-035 Judge George P. Kazen, United States District Judge Southern District of
Texas, February 13, 2001

CR-055 William J. Genego & Peter Goldberger, National Assn' of Criminal
Defense Lawyers, Washington, D.C., February 28, 2001.

CR-056 Mr. Ralph Martin, ABA Criminal Justice Section, Washington, DC,
March 2, 2001.
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III. WITNESSES: Rule 32

Peter Goldberger, National Assn' of Criminal Defense Lawyers, Washington, D.C.,

IV. COMMENTS: Rule 32

Richard Crane, Esq. (CR-001)
Nashville, Tennessee
September 22, 2000

Mr. Crane notes that he is thrilled to see the requirement in Rule 32 that courts
address more carefully the information in the presentence report. In his experience, it is
the single most important document that the BOP considers. He, adds two suggestions.
First, he recommends that the definition of "material" be placed in the rule itself. And
second, he recommends that the rule or the comment contain a prohibition against
including information in the report that are not related to the defendant, in the absence of
good cause. He notes that the practice now is to include information about co-defendant
offenses and offenses on which the defendant was acquitted. Including such information
can have an adverse impact on the defendant in attempting to get into drug rehab, etc.

Robert P. Longshore,
Chief Probation Officer, MD Alabama,
Montgomery Alabama
October 2, 2000.

Mr. Crane is concerned the changed wording in Rule 32(b)(4)(B), regarding the
information that the probation officer should include regarding sentencing guidelines,
will significantly weaken the independent inquiry that the probation officer currently
provides. He indicates that the probation officer may simply become a sentence
historian, reporting the facts as developed in the plea bargain, which may or may not
reflect the actual offense conduct.

Judge Paul D. Borman (CR-011)
United States District Judge
Detroit, Michigan
January 2, 2001

Judge Borman has requested the opportunity to present testimony.to the
Committee.
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Elizabeth Phillips Marsh (CR-013)
Professor of Law
ABA, Criminal Justice Section
January 10, 2001

Professor Marsh has requested the opportunity to present testimony to the
Committee.

Judge George P. Kazen (CR-035)
United States District Judge
Southern District of Texas
February 13, 2001

Judge Kazen strongly opposes the proposal in Rule 32 that would require the
judge to make findings of fact on issues that have no impact on sentencing. He observes
that without reading the Committee Note it would not be clear from the rule itself what
constitutes almaterial matter. This proposal, he states, could convert almost any
sentencing hearing into a "genuine quagmire." And the impact on the appellate courts
would be a problem. He appreciates the tremendous responsibility borne by the BOP and
believes that judges should make sure, without the requirement of a rule, that the
information in the report is accurate.

William J. Genego & Peter Goldberger (CR-055)
National Assn' of Criminal Defense Lawyers
Washington, D.C.
February 28, 2001

Mr. Genego and Mr. Goldberger, writing on behalf of the National Association of
Criminal Defense Lawyers, offer a number of proposed changes to Rule 32. In
particular, they urge the Committee to reconsider the various timing requirements in the
rule and also recommend that the rule be further reorganized.

Mr. Ralph Martin (CR-056)
ABA, Criminal Justice Section
Washington, DC
March 2,2001.

Mr. Martin, writing on behalf of the American Bar Association's Criminal Justice
Section, offers several comments on the proposed amendments to Rule 32. First, he
assumes that the proposed amendment to Rule 32(h)(1)(B) (as published) would continue
to protect the identity of the person who provided the information. And second, he
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recommends that in Rule 32(h)(4)(C), a "good cause" requirement be added for requiring
in camera sessions.

V. TESTIMONY: Rule 32

Peter Goldberger
National Assn' of Criminal Defense Lawyers
Washington, D.C. April 25, 2001

Mr. Goldberger, testifying on behalf of the National Association of Criminal
Defense Lawyers, offered a number of proposed changes to Rule 32. In particular, he
urged the Committee to reconsider the various timing requirements in the rule and also
recommended that the rule be further reorganized.
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PROPOSED AMENDMENTS TO RULE 35

I. SUMMARY OF COMMENTS: Rule 35

Only three commentators actually addressed the merits of the proposed
amendment to Rule 35, in particular the provision for permitting the government to move
for sentence reduction. While all three generally supported the change, they suggested
that the rule go further in covering those situations where a defendant provides helpful
information to the government, even though more than one has elapsed since sentencing.

II. LIST OF COMMENTATORS: Rule 35

CR-011 Judge Paul D. Borman, United States District Judge, Detroit, Michigan,
January 2, 2001

CR-013 Elizabeth Phillips Marsh, Professor of Law, ABA, Criminal Justice
Section, January 10, 2001 (

CR-028 Judge Edward R. Becker, Chief Judge, United States Court of Appeals for
the Third Circuit, Philadelphia, Penn., February 9, 2001.

CR-055 William J. Genego & Peter Goldberger, National Assn' of Criminal
Defense Lawyers, Washington, D.C., February 28, 2001.

CR-056 Mr. Ralph Martin, ABA Criminal Justice Section, Washington, DC,
March 2, 2001.

III. COMMENTS: Rule 35

Judge Paul D. Borman (CR-011)
United States District Judge
Detroit, Michigan
January 2, 2001

Judge Borman has requested the opportunity to present testimony to the
Committee.

Elizabeth Phillips Marsh (CR-013)
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Professor of Law
ABA, Criminal Justice Section
January 10,2001

Professor Marsh has requested the opportunity to present testimony to the
Committee.

Judge Edward R. Becker (CR-028)
Chief Judge
United States Court of Appeals for the Third Circuit
Philadelphia, Penn.
February 9, 2001

Judge Becker proposes a revision to Rule 35(b)(2) to read: "The court may
consider a government motion to reduce a sentence made one year or more after
sentencing if the defendant's substantial assistance involved at least some information not
known-or the usefulness of which could not have reasonably been anticipated-until
more than one year after sentencing." This suggestion, he writes, comes out of a case in
the Third Circuit: United States v. Cruz-Pagan. He indicates that the current version and
proposed amendment are not clear with respect to the question of "whether information
known to the defendant prior to sentencing, or not known to the defendant until after
sentencing but less than one year after sentence was imposed, can serve as the basis for
the motion to reduce..." He offers the example of a defendant who provides information
after the one year elapses-some of which he knew about before the one year elapsed and
some of which he was not aware of. Judge Becker asks whether the judge has the
authority to grant the motion under that example. He recommends that the Committee
revise the text in accordance with his suggestions.

William J. Genego & Peter Goldberger (CR-055)
National Assn' of Criminal Defense Lawyers
Washington, D.C.
February 28, 2001

Mr. Genego and Mr. Goldberger, writing on behalf of the National Association of
Criminal Defense Lawyers, offer a brief comment on the proposed amendment to Rule
35(b). They urge the Committee to further amend the rule to provide that sentence
reduction may be granted for those situations where the usefulness of the defendant's
helpful information cannot be fully evaluated within one year. They believe that on-
going investigations should not have to be rushed to meet an artificial deadline.
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Mr. Ralph Martin (CR-056)
ABA, Criminal Justice Section
Washington, DC
March 2, 2001.

Mr. Martin, writing on behalf of the American Bar Association's Criminal Justice
Section, offers only a brief comment on the proposed amendment to Rule 35. He
believes that the amendment does not go far enough. The one-year requirement, he
notes, may not be long enough.
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PROPOSED AMENDMENTS TO RULE 41

I. SUMMARY OF COMMENTS: Rule 41

Eleven commentators submitted written comments on the proposed amendment to
Rule 41, and of those, most of the comments focused on the covert search provision-
which the Committee has withdrawn from further consideration, because of concerns
raised in the comments. Of those commenting on the proposal, the response was mixed.
For example the NADCL was opposed to the provision but the Magistrate Judges
Association endorsed the amendment.

II. LIST OF COMMENTATORS: Rule 41

CR-006 John L. Warden, Esq., New York, N.Y., October 23, 2000

CR-008 Professor Craig M. Bradley, Indiana Univ. School of Law,
October 27, 2000.

CR-011 Judge Paul D. Borman, United States District Judge, Detroit, Michigan,
January 2, 2001

CR-013 Elizabeth Phillips Marsh, Professor of Law, ABA, Criminal Justice
Section, January 10, 2001

CR-018 Judge Robert P. Murrian, United States Magistrate Judge, ED Tenn.,
February 5, 2001

CR-022 Judge James E. Seibert, Magistrate Judge, Wheeling West Virginia,
February 7, 2001

CR-042 Judge William Beaman, February 12,2001

CR-044 Federal Magistrate Judges Association (Draft Report-Subject to Board
Ratification), February 15, 2001

CR-045 Judge Tommy Miller, United States Magistrate Judge, Eastern District of
Virginia (Law Student Comments from William and Mary Law School,
Williamsburg, Virginia), February 12, 2001

CR-055 William J. Genego & Peter Goldberger, National Assn' of Criminal
Defense Lawyers, Washington, D.C., February 28, 2001.
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CR-056 Mr. Ralph Martin, ABA Criminal Justice Section, Washington, DC,
March 2, 2001.

III. COMMENTS: Rule 41

John L. Warden, Esq. (CR-006)
New York, N.Y.
October 23, 2000

Mr. Warden writes that the amendment to Rule 41, regarding "sneak and peak"
warrants "appears to be an injudicious relaxation of the requirements of the Fourth
Amendment. He states that "surely the courts should not be sponsoring lock-picking and
climbing in windows as proper police procedures." He expresses the hope that the
Judicial Conference will reject the proposal.

Professor Craig M. Bradley (CR-008)
Indiana Univ. School of Law
Bloomington, Illinois
October 27, 2000

Professor Bradley disagrees with the language in Rule 41(d)(1) to the effect that if
probable cause exists, the judge must issue a warrant. He is aware of no requirement in
constitutional criminal procedure that would require the judge to do so. Rather, the judge
should be able to exercise discretion in deciding whether to issue a warrant. He also
suggests that the rule include some guidance on what probable cause means, as well as
address those situations where a warrant is not required. He has attached an article he has
authored if such guidance was included.

Judge Paul D. Borman (CR-011)
United States District Judge
Detroit, Michigan
January 2, 2001

Judge Borman has requested the opportunity to present testimony to the
Committee.

Elizabeth Phillips Marsh (CR-013)
Professor of Law
ABA, Criminal Justice Section
January 10, 2001
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Professor Marsh has requested the opportunity to present testimony to the
Committee.

Judge Robert P. Murrian (CR-018)
United States Magistrate Judge
Eastern District of Tennessee
February 5, 2001

Judge Murrian supports the substantive amendment to Rule 41 that would permit
covert entries. He does not agree with Rule 41(e)(1). In his view, the warrant should not
be delivered to the clerk until a return is made on the warrant. There is no need, he
asserts, to have this confidential information "floating around." The clerk should get all
of the papers only after the return is made.

Judge James E. Seibert (CR-022)
United States Magistrate Judge
Northern District of West Virginia
Wheeling West Virginia
February 7,2001,

Judge Seibert has mixed feelings about the covert entry provision in Rule 41. He
believes that such warrants should receive the same strict scrutiny that is given to wiretap
warrants. Personally, he would be reluctant to grant such applications, except in case of
imminent danger to national security. He notes that it is advisable to have guidelines for
such procedures.

Judge William Beaman (CR-042)
February 12, 2001

Judge Beaman agrees the amendment for covert searches. He observes that often
there is a need to continue the observations beyond seven days and that reasonableness is
the appropriate standard.

Federal Magistrate Judges Association (CR-044)
(Draft Report-Subject to Board Ratification)
February 15,2001

The Association supports the amendment to Rule 41 that would address the
procedures for obtain a warrant for a covert search. It will of great assistance in
,providing procedural guidance for searches that are already recognized in the cases., The
Association also agrees with the proposed amendment that officers first attempt to obtain
a warrant from, a federal judicial officer. It also supports the other amendments to Rule
41.
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Judge Tommy Miller (CR-045)
United States Magistrate Judge, Eastern District of Virginia
(Law Student Comments from William and Mary Law School,
Williamsburg, Virginia)
February 12,2001

Judge Miller, a member of the Criminal Rules Committee, submitted ten written
comments from the law students in his Criminal Procedure class at William and Mary.
One of the students, Daniel J. Fortune, believes that the restructuring of Rule 41 is very
helpful. He questions, however, whether the rule could be clearer in answering the
question whether the official has to sign a faxed copy of the Duplicate Original Warrant
on behalf of the judge? Or is the faxed copy good enough. He also observes that there
may be an ambiguity in Rule 41(d)(3)(B)(i) on the issue of whether the rule-6envisions
that the informant must also be involved in the phone call. Finally, he questions the
language in the Rule that indicates that the magistrate must issue a warrant. Although he
cannot think of any reasons why a magistrate would not want Lto issue a warrant, he
wonders why the Committee changed the language from "shall" to/ "must."

Another student, Eric V.T. Nakano, states that the provision in Rdle41 for covert
searches leaves out a critical third element that those warrants be granted only on a
showing that there is reasonable necessity for such warrants. Permitting a covert search
only on a showing of probable cause compounds any fear of government tyranny. -

William J. Genego & Peter Goldberger (CR-055)
National Assn' of Criminal Defense Lawyers
Washington, D.C.
February 28, 2001

Mr. Genego and Mr. Goldberger, writing on behalf of the National Association of
Criminal Defense Lawyers, strongly oppose the amendment to Rule 41 that would permit
the government to obtain warrants for "covert" searches. The amendment, they argue
would place the "institutional imprimatur of the federal judiciary" on such-intrusions.
They note that asking the Judicial Conference to Rule 41 is not the most appropriate way
to seek take this significant measure. Instead, it should be vetted through the political
process.

Mr. Ralph Martin (CR-056)
ABA, Criminal Justice Section
Washington, DC
March 2, 2001.'

Mr. Martin, writing on behalf of the American Bar Association's Criminal Justice
Section, raises a number of concerns in the proposed amendment to Rule 41. First, he
notes the lack of any clear caselaw guidance on covert observations. Second, the
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proposed amendments do not adequately define what is meant by the term covert
observation. Third, he notes that the amendment might be read expansively to cover a
wide variety of other intrusions, such as silent video or computer surveillance. Fourth, he
believes that the amendment will in effect approve covert observations or searches. Fifth,
even though the rule requires probable cause, he believes the courts may apply only a
diluted form of that requirement. Sixth, he argues that this amendment would strain other
Fourth Amendment doctrines. Seventh, he believes the amendment does not sufficiently
limit the scope of covert searches.
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PROPOSED AMENDMENTS TO RULE 43

I. - SUMiMARYOF COMMENTS: Rule 43

Thirty-three individu`als or organizations submitted written comments on the
proposed conforming amendment to Rule 43, which turns on approval of the amendments
to Rules 5 and 10, concerning video teleconferencing and the amendment to Rule 10 that
would permit the defendant to waive his or her appearance at an arraignment. The
summary here is largely a duplication of the comments submitted on Rules 5 and 10,
above. Most commentators simply combined their views on Rules 5, 10, and 43, as a
unit.

Four witnesses testified before the Committee on the issue of video
teleconferencing, although their testimony did not specifically address the conforming
amendments to Rule 43. The summary of their testimony is at Rules 5 and 10, above.

II. LIST OF COMMENTATORS: Rule 43

CR-009 Andrew M. Franck, Esq., Williamsburg, VA, November 8, 2000

CR-011 Judge Paul D. Borman, United States District Judge, Detroit, Michigan,
January 2, 2001

CR-012 Richard D. Friedman, Professor of Law, Univ. of Michigan,
January 8, 2001

CR-013 Elizabeth Phillips Marsh, Professor of Law, ABA,. Criminal Justice
Section, January 10, 2001

CR-015 Judge Bernard Zimmerman, United States Magistrate Judge, United States
District Court, ND California, January 26, 2001

CR-017 Judge Robin J. Cauthron, Chair, Committee on Defender Services,
Judicial Conference, January 30, 2001

CR-018 Judge Robert P. Murrian, United States Magistrate Judge, ED Tenn.,
February 5, 2001

CR-019 Judge Thomas W. Phillips, United States Magistrate Judge, ED Tenn.,
February 5, 2001
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CR-022 Judge James E. Seibert, Magistrate Judge, Wheeling West Virginia,
February 7, 2001

CR-023 Judge William G. Hussmann, United States Magistrate Judge,
Indianapolis, Indiana, February 5, 2001

CR-025 Dean A. Stang, Federal Defender, Eastern District of Wisconsin,
Milwaukee, Wisc., February 12, 2001.

CR-026 Judge Michael J. Watanabe, United States Magistrate Judge, Denver,
Colorado, February 13, 2001

CR-027 Thomas W. Hillier, II, Federal Public Defender, Western District of
Washington, February 12, 2001

CR-029 Judge Cynthia Imbrogno, United States Magistrate Judge, Eastern District
of Washington, February 12, 2001

CR-030 Judge William A. Knox, United States Judge, February 13, 2001

CR-031 Judge Leslie G. Foschio, United States Magistrate Judge, Buffalo, New
York, February 13, 2001

CR-033 Larry Propes, Clerk of Court, United States District Court, South Carolina,
February 13, 2001

CR-034 Judge Lorenzo F. Garcia, United States Magistrate Judge, United States
District Court, Albuquerque, New Mexico, February 13, 2001

CR-035 Judge George P. Kazen, United States District Judge, Southern District of
Texas, February 13, 2001

CR-036 Donna A. Bucella, United States Attorney, Middle District of Florida,
Tampa, Florida, February 14, 2001

CR-037 Judge James E. Bredar, United States Magistrate Judge, United States
District Court for Maryland, February 13, 2001

CR-038 Judge John C. Coughenour, Chief Judge, United States District Court,
Western District of Washington, Seattle, Wash., February 6, 2001

CR-039 Judge Jerry A. Davis, United States Magistrate Judge, ND of Mississippi,
February 12, 2001
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CR-040 Judge Janice M. Stewart, United States Magistrate Judge, Portland,
Oregon, February 12, 2001

CR-041 Judge David Nuffer, United States Magistrate Judge, St George, Utah,
February 13, 2001

CR-042 Judge William Beaman, February 12, 2001

CR-043 Judge Susan K. Gauvey, United States Magistrate Judge, D. Maryland,
February 15, 2001

CR-044 Federal Magistrate Judges Association (Draft Report-Subject to Board
Ratification), February 15,2001

CR-045 Judge Tommy Miller, United States Magistrate Judge, Eastern District of
Virginia (Law Student Comments from William and Mary Law School,
Williamsburg, Virginia), February 12, 2001

CR-047 Judge Catherine A. Walter, United States Magistrate Judge, Topeka,
Kansas, February 15, 2001

CR-048 Judge Mikel H. Williams, February 15, 2001

CR-049 Judge Richard A, Schell, Chief Judge, Eastern District of Texas,
Beaumont, Texas, February 12, 2001

CR-050 Fredric F. Kay, Federal Public Defender, District of Arizona, Tucson,
Arizona, February. 15, 2001

III. COMMENTS: Rule 43

Andrew M. Franck, Esq.( CR-009)
Williamsburg, VA
November 8, 2000

Mr. Franck opposes the amendments to Rules 5, 10 and 43 that would permit
video teleconferencing-even if the defendant consents. First, he notes, because the
preliminary hearing and arraignment are administrative in nature, there is no practical
problem of permitting video teleconferencing. But it is important for the defendant to be
subjected to a personal appearance before the judge and realize the full impact of what he
is facing. Also, is important for the judge to observe the defendant personally. He
observes that there are always nuances involved in such proceedings and that it is critical
that both parties are in each other's presence.
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Judge Paul D. Borman (CR-011)
United States District Judge
Detroit, Michigan
January 2, 2001

Judge Borman has requested the opportunity to present testimony to the
Committee.

Elizabeth Phillips Marsh (CR-013)
Professor of Law
ABA, Criminal Justice Section
January 10, 2001

Professor Marsh has requested the opportunity to present testimony to the
Committee.

Judge Bernard Zimmerman (CR-015)
United States Magistrate Judge
United States District Court, ND California
January 26, 2001

Judge Zimmerman supports the amendments that would permit video
teleconferencing. In his view, the amendments are long overdue. He also urges the
Committee to consider amending Rule 4 to clarify the ability of the judge to issue
warrants via facsimile transmission.

Judge Robin J. Cauthron (CR-017)
Chair, Committee on Defender Services
Judicial Conference of the United States
January 30,2001

Judge Cauthron notes that her predecessor, Judge Diamond, had expressed
concern in 1994 (when the Committee had last proposed video teleconferencing) that
costs would not be saved by implementing video teleconferencing. Although the
Committee's proposals were withdrawn pending the results of pilot programs, to date
there has not been an analysis of cost or quality concerns. She requests that the
Committee defer action on the video teleconferencing amendments until the Committee
on Defender Services can discuss the impact of those amendments.
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Judge Robert P. Murrian (CR-018)
United States Magistrate Judge
Eastern District of Tennessee
February 5, 2001

Judge Murrian supports the amendments that would provide for video
teleconferencing-with or without the defendant's consent. He believes, however, that
the judge should have the prerogative to require the defendant to appear in court. In his
division, considerable time and resources are spent transporting defendants eighteen
miles to the court for routine initial appearances and arraignments that are little more than
scheduling conferences.

Judge Thomas W. Phillips (CR-019)
United States Magistrate Judge
Eastern District of Tennessee
February 5,2001

Judge Phillips writes that he agrees with the views of Judge Murrian, supra.

Judge James E. Seibert (CR-022)
United States Magistrate Judge
Northern District of West Virginia
Wheeling West Virginia
February 7, 2001

Judge Seibert strongly disagrees that the defendant should be allowed to
determine whether video teleconferencing is used. He notes that it is a two, three, or four
hour drive to the three other cities covered by the court and that it is often not-possible to
plan far enough in advance to have all of the defendants at a particular location ready to
appear before the court. He notes that every lawyer and defendant who has appeared
before him by video conference has been "extremely grateful for the prompt hearing that
wastes neither time nor money of anyone." He states that he has never had any objection
to appearance by video conference.

Judge William G. Hussmann (CR-023) <
United States Magistrate Judge
Indianapolis, Indiana
February 5,2001

Judge Hussmann believes that video teleconferencing should occur only with the
consent of the defendant. Although initial proceedings, etc. have limited importance, they
can have great impact on some practical issues. Because of increased caseloads and
crowded jails, it is common to hear complaints from defendants that they are unable to
talk to their lawyer or to talk to family members about bail or other pressing family
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matters. Appearing in person often presents an opportunity for communication.
Although video technology has improved, in his view, it does not provide an appropriate
venue for communications between counsel and family.

Dean A. Stang (CR-025)
Federal Defender
Eastern District of Wisconsin
Milwaukee, Wisconsin
February 12,2001.

Mr. Stang opposes the proposed amendments involving video teleconferencing.
He indicates that initial appearances and arraignments are not pro formna events and that
those proceedings provide both parties with an opportunity to discuss very important
matters. Using teleconferencing will result in lost plea bargains, early cooperation, and
prompt release decisions. He notes a number of practical problems that will arise and
that teleconferencing makes no practical accommodation for interpreters. Mr. Hillier
notes that he is not aware of any special danger to law enforcement officers or court
personnel by requiring in-court appearances. Further, teleconferencing will interfere with
the critical stages of forming an attorney-client relationship. Finally, teleconferencing
will undermine both the dignity of the federal courts and Sixth Amendment values.

Judge Michael J. Watanabe(CR-026)
United States Magistrate Judge
Denver, Colorado
February 13,2001

Judge Watanabe briefly writes that he strongly favors use of video
teleconferencing. He states that he has used it in civil cases and that it works very well.

Thomas W. Hillier, II (CR-027)
Federal Public Defender
Western District of Washington
February 12,2001

Mr. Hillier presents a detailed objection to the video teleconferencing
amendments, on behalf or the Federal Public and Community Defenders. He notes that
the current practice works well and that the initial appearance is not a pro forma
proceeding. He presents a careful overview of the important decisions that are made in
the face-to-face meetings between the defendant, the defense counsel, and the prosecutor.
Those meetings, he asserts, assure prompt processing the case. Mr. Hillier believes that
video teleconferencing is impractical and presents difficult situations for both the
defendant and the defense counsel who must decide whether to remain at the courthouse,
with the judge and the prosecutor or travel to where the defendant is located. He notes
that the system is likely to result in increased costs and that no in-depth study has been
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conducted. Further, he observes that in Rule 10, the ability of the defendant to waive
presence at the arraignment negates the need for teleconferencing in that rule. Finally, he
identifies a list of unresolved issues and urges the Committee to table its proposals 
pending further study.

Judge Cynthia Imbrogno (CR-029)
United States Magistrate Judge
Eastern District of Washington
February 12, 2001

Judge Imbrogno enthusiastically supports the video teleconferencing
amendments. She writes that there are only two magistrate judges covering the Eastern
District of Washington and that they often drive over three hours (one way) to conduct
proceedings in other cities within the district. As a result, some duty stations -are not
covered because of the need to spend time traveling. She notes that the technology is
sufficiently adyanced to maintain the integrity of the proceedings. Defense counsel, she
writes, are very supportive of teleconferencing because it gives them greater flexibility in
scheduling. -She would support video teleconferencing without requiring the defendant's
consent.

Judge William A. Knox (CR-030)
United States Judge
February 13, 2001

Judge Knox favors video teleconferencing. He says that he has used it in civil
proceedings, including trials, and finds it to be "reliable, practical, efficient, and [has had]
no difficulty protecting the rights of the parties. Judge Knox states that if the equipment
is poor it is a waste of time to use it.

Judge Leslie G. Foschio (CR-031)
United States Magistrate Judge
Buffalo, New York
February 13,2001

Judge Foschio favors video teleconferencing for arraignments, especially for
superseding arraignments, where the defendant has been already arraigned and bail has
been set.

Larry Propes (CR-033)
Clerk of Court
United States District Court, South Carolina
February 13, 2001
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Mr. Propes indicates that the judges in both the Greenville and Florence divisions
are interested in using video teleconferencing for initial appearances because the
courthouses are not in convenient or close proximity to the county jails being used by the
US Marshals Service. He observes that if the rule requires the consent of the defendant,
few, if any, will consent. He therefore recommends that video teleconferencing not be
contingent on the defendant's consent.

Judge Lorenzo F. Garcia (CR-034)
United States Magistrate Judge
United States District Court
Albuquerque, New Mexico
February 13,2001

Judge Garcia favors using video teleconferencing, especially for arraignments.
He notes that in New Mexico, a number of defendants are simply passing through the
state when they are arrested and bringing them back to court simply for an arraignment
can result in unnecessary costs; where the defendant is indigent, the court must direct
advancement of travel costs for the defendant. Judge Garcia also writes that he has had
experience with arraignment waivers in state court and that the system worked well.

Judge George P. Kazen (CR-035)
United States District Judge
Southern District of Texas
February 13,2001

Judge Kazen believes that it is very important to provide for waiver of personal
appearance at initial proceedings (Rules 5, 10 and 43), either by written waiver or video
appearance. Citing his experience in a border court, in one of five districts they hear
almost 30 percent of the criminal cases for the entire nation. The initial arraignment is
largely perfunctory-used to set a motions schedule. Most of the defendants plead not
guilty and are housed as many as 60 to 300 miles away from a courthouse. He notes that
frequently the defendants reside at a distant location and if they are released, there are
problems in bringing them back for those proceedings. Judge Kazen observes that given
the considerable apprehension about this proposal, it would be prudent to adopt a
proposal that requires the defendant's consent.

Donna A. Bucella (CR-036)
United States Attorney
Middle District of Florida,
Tampa, Florida
February 14, 2001

Ms. Bucella observes that if the defendant is allowed to waive appearances at an
arraignment, the government's consent should be required. She also notes that the
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Committee Note is ambiguous on just how video teleconferencing will be accomplished
for initial appearances. She adds that if the purpose of the amendments is to save money,
that the Committee ought to say so explicitly.

Judge James E. Bredar (CR-037)
United States Magistrate Judge
United States District Court for Maryland
February 13, 2001

Judge Bredar opposes the use of video teleconferencing. He believes that there is
much at stake in federal criminal cases and that the sooner the defendant understands the
gravity of his situation, the better. He adds that from his time as a public defender, there
nothing that helps to focus the mind than to walk into a federal courtroom. He believes
that the overall process will be "denigrated" by reducing those appearances to a television
experience.

Judge John C.ICoughenour (CR-038) 
Chief Judge, United States District Court
Western District of Washington
Seattle, Washington
'February 6,2001

Judge Coughenour opposes video teleconferencing in proposed Rules 5 and 10. In
his view, the solemnity and fairness of the defendant's appearance in court in the
presence of counsel and the judge far outweigh the security problems. The solution, he
notes, is heightened vigilance and not the sacrifice of cherished traditions. His views, he
notes, are based on his research into the issue: in 1990 he- was a member of the Court
Administration and Case Management Committee which had supervised a pilot program.
As a result of that study, the Committee had believed strongly that video teleconferencing
seriously eroded the full and fair examination of facts and witnesses. He urges the
Committee to reject the amendments.

Judge Jerry A. Davis (CR-039)
United States Magistrate Judge
ND of Mississippi
February 12,2001

Judge Davis endorses video teleconferencing. He notes that state courts have
been using it for years and that he has been using it for prisoner cases for several years
and that there are no "downsides." He observed that it is useful for security purposes and
in rural areas. He concludes by noting that any perceived constitutional problems are
imagined, not real.
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Judge Janice M. Stewart (CR-040)
United States Magistrate Judge
Portland, Oregon
February 12, 2001

Judge Steward favors the proposals for video teleconferencing. But due to
concerns about separating the defendant and defense counsel and the problems that that
creates, she believes video teleconferencing should be used only where the defendant
consents.

Judge David Nuffer (CR-041)
United States Magistrate Judge
St George, Utah
February 13, 2001

Judge Nuffer, a part time magistrate judge, strongly favors video
teleconferencing. In Utah he works 300 miles from the courthouse.

Judge William Beaman (CR-042)
February 12,2001

Judge Beaman strongly approves of video teleconferencing, but would require the
defendant's consent.

Judge Susan K. Gauvey (CR-043)
United States Magistrate Judge
District of Maryland
February 15, 2001

Judge Gauvey recounts her experiences in the Maryland state courts with video
teleconferencing. She observed what she calls assembly line Justice. The proceedings
were held in a large room and appeared surreal and chilling. There was no
communication between the judge and the defendant. In contrast, in federal courts, all
parties are more focused and she is concerned that a judge could not pick up the subtle
hesitations or halting speech or odd manner that may be signs of impairment.

Federal Magistrate Judges Association (CR-044)
(Draft Report-Subject to Board Ratification)
February 15, 2001

The Magistrate Judges Association supports the proposed changes to Rule 43, as
being consistent with the proposed rules governing video teleconferencing. The
Association recounts the benefits of using such procedures and suggests that some of the
concerns about the erosion of the process might be addressed if the judge visits the
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detention facility and determines if that facility as a room suitable for conducting
teleconferencing, along with a private telephone line and a room where the defendant can
consult in private with his or her attorney. The Association favors video conferencing
without requiring the defendant's consent.

Judge Tommy Miller (CR-045)
United States Magistrate Judge, Eastern District of Virginia
(Law Student Comments from William and Mary Law School,
Williamsburg, Virginia)
February 12,2001

Judge Miller, a member of the Criminal Rules Committee, submitted ten written
comments from the law students in his Criminal Procedure class at William and Mary.-
One of the students, David S. Johnson, is opposed to using video teleconferencing. He
notes a number of obstacles that the courts will face, including delays in transmission. He
believes that the amendment is "before its time'." Only when the technology has
advanced further should the amendment be adopted./

A second student, Kimberly Marinoff, expresses concern about the video
conferencing provision. She believes that it "eviscerates the utility" of the proceedings
"as a wake-up call by insulating the accused from the physical presence of the judge."
She concludes, however, that if the amendment is to remain, she would support the
alternate version that requires the defendant's consent.

Tom Brzozowski, another student, applauds the style changes to the rules, but
suggests that the Committee include a provision in Rule 5 that would make clear what the
remedy is for failure to comply with the timing requirements of the rule. He provides a
summary of the conflicting caselaw and statutory provisions and argues that whatever
remedy the Committee chooses would provide predictability to practitioners.

A fourth student, James Ewing,- addresses the video teleconferencing provisions.
He cites the historical arguments for the right of the defendant to appear personally in
court and believes that even if a defendant consents to video teleconferencing, there may
be problems with the perception of fairness. Thus, video conferencing should be the
exception rather than the general rule, even where the defendant consents. - -

Judge Ronald E. Longstaff (CR-046)
Chief Judge, Southern District of Iowa
February 15, 2001

On behalf of the judges of his district, Judge Longstaff indicates that they agree
with the comments submitted by Magistrate Judges Cohen, Dien, and Collings, supra
concerning taking defendants to a magistrate in an adjacent district. They also support
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the changes for video teleconferencing and would comport to court technology
procedures already in place, including both districts in Iowa.

Judge Catherine A. Walter (CR-047)
United States Magistrate Judge
Topeka, Kansas
February 15,2001

Although she has not used video teleconferencing, Judge Walter supports it use,
especially for initial appearances. She notes that the facility used to house pretrial
detainees (an hour's drive from her court) has recently installed videoconferencing
equipment. In her view the opportunity for the earliest time for the hearing is more
important than a face-to-face appearance before a judge. She notes that there have been
occasions where the availability of video conferencing would have resulted in an earlier
initial appearance.

Judge Mikel H. Williams (CR-048)
February 15, 2001

Judge Williams commends the Committee for its thorough reorganization of the
criminal rules and fully endorses the use of video teleconferencing for initial criminal
proceedings. He notes that for the last four years his courts have used such procedures
for initial criminal proceedings; they adopted the program because of concerns for serious
delays in scheduling the various parties for the hearings. The district court for Idaho
covers the entire state and the 400 miles distances make automobile transportation
impractical and air travel can be delayed by weather. Transporting the defendants
presents similar problems. He describes the process used in his district--the defendant is
taken to the closest federal courthouse where he meets his CJS counsel and within two or
three hours the defendant appears with counsel before the magistrate judge via video. He
cannot recall a single instance where the defendant objected to that procedure; he
considers the program to be a resounding success. The defendant's rights are
immediately addressed and the proceeding is conducted with the same formality as if the
defendant were in the judge's court. Although he would prefer to have a rule not
requiring the defendant's consent, he believes that obtaining consent is not a burden.

Judge Richard A, Schell (CR-049)
Chief Judge, Eastern District of Texas
Beaumont, Texas
February 12,2001

Judge Schell supports the proposed amendments for video teleconferencing.
Although he would prefer the version that does not require consent, a rule that requires
the defendant's consent is imminently reasonable. He urges the Committee to consider
extending video conferencing to pleas and sentencing. He notes the long distances
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involved in his district and the fact that he has been used video teleconferencing for
several years for sentencing and for guilty pleas, with the defendant's consent.

Fredric F. Kay (CR-050)
Federal Public Defender, District of Arizona
Tucson, Arizona
February 15,2001

Mr. Kay writes that in the District of Arizona there are four lawyers in his office
and that in FY 2000 they were appointed to represent about 8000 indigent defendants.
Many of those were immigration cases. He agrees with the views expressed by Mr. Tom
Hillier, supra, and strongly urges the Committee to reject the amendments. He knows of
no serious cost and security concerns that would support the proposed amendments and
that they should not outweigh the important aspects of having the defendant and counsel
appear personally before the judge. He has watched video proceedings in the state system
and has observed the defendant sitting by himself in a chair answering the judge's
questions. The judges he notes, may have questions about the defendant's capacity and
they have to ask a guard whether the defendant appears to be sober. Using video l
conferencing is something that one might expect in a weird third world country where
there is no concept of presumption of innocence.
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PROPOSED AMENDMENTS TO RULE 53

I. - SUMMARY OF COMMENTS: Rule 53

The Committee received only one comment on the proposed amendments to Rule
53. The commentator, a law student, provided an extensive discussion on the issues
raised by transmission of proceedings from a federal court room and presented a
redrafted version of the rule.

H. LIST OF COMMENTATORS: Rule 53

CR-045 Judge Tommy Miller, United States Magistrate Judge, Eastern District of
Virginia (Law Student Comments from William and Mary Law School,
Williamsburg, Virginia), February 12, 2001

HII. COMMENTS: Rule 53

Judge Tommy Miller (CR-045).
United States Magistrate Judge, Eastern District of Virginia
(Law Student Comments from William and Mary Law School,
Williamsburg, Virginia)
February 12,2001

Judge Miller, a member of the Criminal Rules Committee, submitted ten written
comments from the law students in his Criminal Procedure class at William and Mary.
One of the students, David S. Johnson, has presented an extensive written comment on
amending Rule 53 to permit electronic coverage of criminal trials under the trial judge's
discretion. Although he recognizes the concerns associated with broadcasting trials, he
believes that the current rule goes too far. He has drafted a revised Rule 53 that includes
a list of factors for the court to consider in deciding whether to broadcast the case.
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PROPOSED RULE AMENDMENTS
OF SIGNIFICANT INTEREST

The following summary outlines considerations underlying the recommendations of the
advisory committees and the Standing Rules Committee on topics that raised significant interest.
A fuller explanation of the committees' considerations was submitted to the Judicial Conference
and is sent together with this report.

Federal Rules of Appellate and Civil Procedure

I. Appellate Rule 4 and Civil Rules 54 and 58

A. Brief Description

The proposed amendments would address a conflict in circuit law
regarding the time to appeal a judgment or order that has been entered in the civil
docket but not set forth on a separate document as required by Civil Rule 58.
Every circuit, save the First, holds that, under such circumstances, the time to
appeal never begins to run. Under the amendments, the time to appeal a judgment
or order would begin to run on the occurrence of the earlier of two events: (1)
when the judgment or order is entered in the civil docket and actually set forth on
a separate document; or (2) if not set forth on a separate document, when 150 days
have run from the entry of the judgment or order in the civil docket.

B. Arguments in Favor

* The amendments place a 180-day "cap" (150 days from the date of entry
of the judgment in the civil docket but not on a separate document and 30
days to file an appeal from the judgment-an additional 30 days for the
government) on the time to file an appeal from a judgment that otherwise
could be appealed years later because of the failure to enter judgment on a
separate document.

The amendments eliminate a conflict in circuit law on the consequences of
failing to enter a judgment on a separate document.
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C. Objections

The originally proposed 90-day "cap" (a 60-day grace period plus 30 days

to file an appeal) published for public comment drew some concern as being too

short a time, creating a potential trap for the unwary.

D. Rules Committees Consideration

The rules committees believed that the existence of judgments and orders

that could be resurrected years after they were issued simply because they were
not set forth on a separate document posed a significant problem that required
attention. Both the Advisory Committees on Appellate and Civil Procedure
agreed with public comment that a 90-day "cap" was too short, and recommended
an expanded period - 150 days before the time to appeal a judgment begins to

run and then 30 days (60 days if the government is a party) to file an appeal from

that judgment.

A party who receives noe notice whatsoever of a judgment has only 180

days to move to reopen the time to appeal from that judgment. See Appellate
Rule 4(a)(6)(A). The committees believed that a similar 180-day "cap" should
apply when a party receives notice of a judgment, but the judgment is not set forth

on a separate piece of paper. The committees concluded that the proposed
amendments would'not undermine the "separate document" rule, which is

intended to notify parties that the time to appeal has begun to run. The parties

should be aware of the duty to inquire when there has been no activity in the case

for 150 days.

Federal Rules of Bankruptcy Procedure

I. Bankruptcy Rule 2014

A. Brief Description

Section 327 of the Bankruptcy Code conditions appointment of a
professional to serve in a bankruptcy case on a court's finding that the
professional "does not have an interest materially adverse to the interest of the

estate or any class of creditors or equity security holders, by reason of any direct

or indirect relationship to, connection with, or interest in the debtor or an
investment banker ... or for any other reason." (emphasis added). Present Rule

2014 implements § 327 by imposing an absolute requirement, Which is broader

than the one required under the Code, on an applicant to disclose all of the
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person's connections, not only with the "debtor" as required by the section, but
also with "creditors, any other, party in interest, their respective attorneys and
accountants, the United States trustee, or any person employed in the office of
United States trustee."

The proposed amendment to Rule 2014 requires a professional to disclose,
among other things, "(3) any interest in, relationship to, or connection the person
has with the debtor; (4) any interest, connection, or relationship the person has
that may cause the court or a party in interest reasonably to question whether the
person is disinterested under § 101."

B. Arguments in Favor

* The existing rule is undefined and very broad on its face. It requires more
disclosure of a professional's connections with creditors and non-debtor
parties in interest than is required by the Bankruptcy Code provision that it
implements. The proposed amendments leave intact the demanding
disclosure requirements with respect to "connections" with debtors
(addressing questions about the neutrality of the professional's
disinterestedness that are most likely relevant and which are the focus of
§ 327), while establishing a more appropriate objective standard with
respect to "connections" to, creditors and other participants in the case.

* Full compliance with the disclosure requirements, which extends to any
connections with attorneys and accountants of creditors, is virtually
impossible to meet, resulting in attorneys honoring the rule in the breach.
Chapter 11 cases often involve thousands of creditors and other parties in
interest, so that full compliance would overwhelm the courts and creditors
with irrelevant information.

* The existing rule's undefined standard can result in selective enforcement
producing arbitrary results. Courts have refrained from sanctioning a
professional for a minor infraction, but that is no guarantee against future
sanctions.

C. Objections

* Professionals might have less incentive to investigate and disclose
potential connections with creditors and their attorneys and accountants.
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* Increased chance that a court will not have adequate information to make

an informed decision on the application of a professional.

D. Rules Committees Consideration

iThexrules committees concluded that the rule should be amended to

establish a more realistic and fairer disclosure standard, while still ensuring that

the information necessary to make a "disinterestedness" determination continued

to be disclosed to the court. Professionals sometimes submit voluminous

disclosure documents that contain a mass of irrelevant information in an attempt

to gain some level of comfort that their appointment will not result in a later

imposed sanction for a failure to be disinterested as required by the Bankruptcy

Code. These lengthy submissions are filed at the beginning of Chapter 11 cases

when creditors, the United States trustee, and the court have limited time to

evaluate the materials and an immediate decision is needed for the case to

proceed. The combination of the limited opportunity for review and the extensive

nature of the disclosures make it nearly impossible for the court and the creditors

to evaluate the request for employment in a manner that fully considers the C

propriety of the appointment under the Code.,

The rules committees concluded that the disclosure requirements
articulated under the present rule are too exacting, not required by the Bankruptcy

Code, and often counterproductive because Ithey resulted in disclosing too much

irrelevant information., The-committees believed thatithe proposed amendment

creates a more rationaltapd reasonable disclosure standard that more closely

follows the intent of § 327 of the Code, which it is intended to implement. The

proposed amendment leaves intact a judge's discretionzto require disclosure of

more information in an individual case.'

The initially published version of the amendment directed the professional

to disclose all connections "relevant" to a determination of disinterestedness,

which was thought to be broader than "material information" specified under the

Bankruptcy Code. The advisory committee revised the proposed amendment after

receiving comment to address concerns that the published version of the rule

provided too much discretion to the professional in determining the scope of the

disclosure. The proposed revision requires a professional to disclose any

connection with a debtor and information regarding others that could lead the

court or other party in interest reasonably to question 'the disinterestedness of the

professional. C
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Federal Rules of Criminal Procedure

I. Comprehensive Restyling of Criminal Rules

The proposed style revision of the Criminal Rules is intended to improve the
rules' clarity, consistency, and readability. The advisory rules committees identified and
eliminated ambiguities and inconsistencies that inevitably had crept into the rules since
their enactment. The style changes are intended to be nonsubstantive, unless otherwise
specified to resolve ambiguities. Although limited, virtually all comments from the
bench, bar, and academia on the stylized rules were favorable.

The style revision has taken up most of the advisory committee's work for the
past three years. The revision of the criminal rules completes the second leg of a long-
term plan to re-examine all the procedural rules. The Federal Rules of Appellate
Procedure were comprehensively restyled in 1998. The experience with that revision was
positive and has reinforced the rules committees' commitment to make all the procedural
rules clear, consistent, and readable.

In addition to publishing the restyled criminal rules in major legal publications
and circulating them to the large bench-and bar mailing list, the proposed amendments
were distributed to several hundred law professors who teach criminal procedure. Copies
of the proposals were alsosent to all major bar groups, including liaisons from each of
the state bar associations. Major organizations involved in the administration of criminal
justice were alerted early to the project, provided input throughout the project, and
commented on the published proposals. The rules committees' deliberate and laborious
process was designed to ferret out any inadvertent substantive change. Changes reflecting
the resolution of ambiguous language have been explained -in the Committee Notes.

II. Video Teleconferencing of Initial Appearance and Arraignment Proceedings

A. Brief Description

The proposed amendments to Rules 5, 10, and 43 would explicitly provide
a judge with discretion to conduct initial appearance or arraignment proceedings
by video teleconferencing (in lieu of the defendant's physical presence) upon the
defendant's consent.
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B. Arguments in Favor

* Initial appearances and arraignments conducted by video teleconferencing

can only take place with the defendant's consent, which the committees

believe avoids most, if not all, the problems opponents raise.

* Video teleconferencing reduces security risks in the courtroom where

adequate law enforcement officers are sometimes unavailable to police

large groups of prisoners. It also eliminates security risks to officers and

to defendants during transit to the courthouse.

* Judges in heavy criminal-caseload districts continue to request that the

rules be amended to permit video teleconferencing as a significant way to

make their proceedings safer and more efficient.

* The ability to conduct an initial appearance by video teleconference may

eliminate delays of up to 48 hours encountered in some large geographic

districts before a judge can travel to the defendant's location or the

defendant can be transported to the judge's courtroom. Under ihese

circumstances, video teleconferencing can expedite a defendant's release.

- * The long distances and inconveniences experienced in traveling from

holding -facilities to the courthouse can be eliminated by using video

teleconferencing.

* * Video teleconferencing of preliminary judicial proceedings already is

being conducted in many state and some federal court jurisdictions with

positive results.

C. Objections

* There might be some cost shifting from the U.S. Marshals' appropriation

to the judiciary's Defender Services' appropriation if defense counsel

travels to the defendant's holding facility to accompany the defendant to

the video teleconferencing.

* A defendant may not fully appreciate the importance of the proceeding if

conducted by video, particularly if the setting bears little resemblance to a

courtroom.
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-* The voluntariness of the defendant's consent to the procedure may be
questioned if made outside the physical presence of the judge in the
holding facility.

* An early and confidential meeting between a public defender and
defendant at the initial appearance serves a useful purpose. It may provide
a first-time opportunity for counsel to interview the defendant, which
might be forfeited if defense counsel opts to appear at the courtroom
instead of the holding facility at the initial appearance conducted by video
teleconferencing.

D. Rules Committees Consideration

Courts continue to request that the rules be amended to explicitly
authorize video teleconferencing of initial appearances and arraignments. The
judges in some of these courts routinely face 50 to 100 defendants for summary
proceedings in their courtrooms with inadequate security. In other courts, the long
distances between the holding facility and the courthouse impose significant
delays, security risks, and inconvenience in transporting defendants. The
proposed amendments recognize that courts operate under widely differing
circumstances and are designed to give courts flexibility to conduct these
summary pretrial proceedings by video teleconference where that procedure is
needed-so long as the defendant consents.

Most judges probably will not elect to conduct initial appearances and
arraignments by video teleconference because the holding facilities, counsel, and
prosecutor are all located near the courthouse. But in those courts where distances
or a crushing workload are factors, the rules committees concluded that the
proposed amendments should be adopted because they promote security,
efficiency, and convenience for the defendant and counsel.

The committees believe that the unqualified right of a defendant to insist
that the initial appearance or arraignment be held in open court substantially
satisfies the concerns raised against the proposed amendments. The committees
also believe that vesting discretion in the judge to conduct these proceedings by
video teleconference provides a safeguard against potential abuses, which
opponents have raised.

Finally, it is likely that the overall cost to the government will be reduced
by using video teleconferencing rather than incurring significant costs in
transporting defendants to the courthouse, but there may be some cost shifting
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from the Marshals' appropriations to the judiciary's appropriations. The extent of

the cost shift cannot be precisely estimated because it is unknown how often the

video-teleconferencing option will be exercised by defendants. We do know,

however, that there is no need for the procedure in many places, while in other

places counsel is not now appointed or present at the initial'appearance and no

travel costs would beincurred if video teleconferencing were used. Any actual

cost, shift thatgwould.result, moreover, may be partially offset by savings derived
from other uses of video-conferencing equipment by defense counsel, e.g.,

providing secure connections for confidential client interviews in lieu of actual

meetings obviating travel expenses. On balance, the rules committees believe that

any additional costs charged to the judiciary's appropriation would be offset by

improvements in security, efficiency, andconveypieice for the defendant and

counsel.
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