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SUMMARY OF THE \

' REPORT OF THE JUDICIAL CONFERENCE
COMMITTEE ON RULES OF PRACTICE AND PROCEDURE

The Committee on Rules of Practice and Procedure recommends that the Judicial
Conference: -

1. Approve the proposed amendments to Appellate Rules 1, 4, 5, 21, 24, 25, 26,
26.1,27,28, 31, 32, 36, 41, 44, and 45 and new Form 6 and transmit them to
the Supreme Court for its consideration with the recommendation that they be
adopted by the Court and transmitted to Congress in accordance with the law.

2. Approve the proposed amendments to Bankruptcy Rules 1004, 2004, 2014,
2015, 4004, 9014, and 9027, and new Rule 1004.1 and transmit them to the
Supreme Court for its consideration with the recommendation that they be
adopted by the Court and transmitted to Congress in accordance with the law.

3. Approve the proposed revisions to Official Bankruptcy Forms 1 and 15, and that the
revisions take effect on December 1,2001. ...................... ....pp.13-14

4. Approve the proposed amendments to Civil Rules 54, 58, and 81, and a new Rule
7.1, and Rule C of Supplemental Rules for Certain Admiralty and Maritime Claims
and transmit these changes to the Supreme Court for its consideration with the
recommendation that they be adopted by the Court and transmitted to Congress in
accordance withthelaw . ....... ... .. ... .. ... ... .. ..., ... pp.- 15-17

5. Approve the proposed amendments to Criminal Rules 1 through 60 and transmit
these changes to the Supreme Court for its consideration with the recommendation
that they be adopted by the Court and transmitted to Congress in accordance with the
AW e pp- 18-24

NOTICE
) NO RECOMMENDATION PRESENTED HEREIN REPRESENTS THE POLICY OF THE JUDICIAL
N CONFERENCE UNLESS APPROVED BY THE JUDICIAL CONFERENCE ITSELF.




- 6. Approve the separately proposed “substantive” amendments to Criminal Rules 5, 5.1,

10, 12.2, 26, 30, 35, and 43 and new Rule 12.4 and transmit these changes to the
Supreme Court for its consideration ‘with the recommendation that they be adopted
by the Court and transmltted to Congress in accordance vnth thelaw .... pp.24-35

7. Substitute the separately proposed “substantwe amendments to Criminal Rules 5,
5.1, 10, 12:2,.26, 30, 35,'and 43 and new Rule.12.4 for the’ cotresponding
amendments contained in the cornprehensrve “style” revision of the Criminal Rules
and ttansmit these cha.nges along with the remaihing amendments in the “style”
revision as a single set of proposals to the Supreme Court for its consideration with
the recommendation that they be adopted by the Court and transmitted to-Congress in
accordance withithe law T R R R A v, crae e, p-35
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The remamder of the report is submrrted for the record, and 1nc1udes the followmg items for

the information of the Conference: Co T
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Federal Rules of Appellate Procedure .................................... pp- 2-7

Federal Rules of Bankruptcy Procedure ... .o, “... pp.7-15
Federal Rules of Civil Procedure ....... e i “........pp. 15-18
Federal Rules of Criminal'Procedure ........................ S pp. 18-36
Federal Rules of Evidence ' .............. e e e pp. 36-37
Rules Governing Attorney Conduct ... ................ccoooon... e p-37
Privacy and Access to Electronic Case Files . .............cooviuiuee ... p- 37
Model Local:Rules Governing: Electromc Case Filing ....... T p. 37
Model Local Rules Project . . ...... P e p- 38
Long-Range Planning . . ... ... i p. 38

ReporttotheChlefJusuce..' .............. e p. 38
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REPORT OF THE JUDICIAL CONFERENCE '

'COMMITTEE ON RULES OF PRACTICE AND PROCEDURE

-TO THE CHIEF JUSTICE OF THE UNITED STATES AND MEMBERS OF THE

JUDICIAL CONFERENCE OF THE UNITED STATES:

The Commi';tee on Rules of Practice and Procediire et on June 7-8, 2001. The
Department lof’J ustice was represented by Roger A. Pauley, Director, Department of Justice,
Office of Legislationv, Criminal Division.

Representingg ‘the advisory rules committees were: Judge Will L. Garwood, chair, and‘
Professor Patrick J. Schiltz, reporter, of the Advisory Committee on Appellate Rules; Judge A

Thomas Small, chair, and Professor Jeffrey W. Morris, reporter, of the Advisory Committee on

Bankruptcy Rules; Judge David F. Levi, chair, J udge Lee H. Rosenthal, member, Professor

Richard L. Marc’us,rspecial consultant, and Professor Edward H. Cooper, reporter, of the
Advisory Committee on Civil Rules; Judge W. Eugene Davis, chair‘.,‘and‘ \Pr‘ot‘"essor David A.
Schlueter, reporter, of the Advisory Committee on Criminal Rules; and Judge Milton I.’ Shadur,
chair, and Professor ]janiel J. Cﬁpra, reporter, of the Advisory Con"nhitteev on Evidence Rules.
Participating in the mAeeting weré Peter G. McCabe, the Committee’s secretary; Professor
Daniel R. Coquillefte, the Conﬁnittee’s reporter; John K. Rabiej, Chief, Administrative Officé’s
Rules Committee Support Officé; Nancy Miller of the Adﬁinistrative Office; Joseph Cecil of the

Federal Judicial Center; Professor Mary P. Squiers, Director of the Local Rules Project; and

NOTICE

NO RECOMMENDATION PRESENTED HEREIN REPRESENTS THE POLICY OF THE JUDICIAL
CONFERENCE UNLESS APPROVED BY THE JUDICIAL CONFERENCE ITSELF.




Joseph F. Spaniol, consultant to the Committee. Chief Justice Charles Talley Wells was unable
to attend the meeting. |
FEDERAL RULES OF APPELLATE PROCEDURE

Rules Recommended for Approval and Transmission

The Advisory Committee on Appellate Rules submitted proposed amendments to Rules
1,4,5,21, 24,25, 26, 26.1, 27, 28, 31, 32, 36, 41,44, and 45 and new Form 6 with a
recommendation that they be approved and transmitted to the J udicral Conference. Tne
amendments were eirculated to the bench and bar for‘lqeomment 1n Angust 2000. A scheduled
hearing was canceled because no witness requested to testify. Tne proposed changes, other than
amendments to Rule 4(a)(7 ) and Rule 26 1, are generally “housekeepmo |

Rule 1(b) (Rules Do Not Affect Jurisdiction), which provrdes that the rules “do not
extend or hrmt the Junsdlctlon of the courts of appeals,” would be abrocated as obsolete Recent

legislation (Pub L. 102-572, 102nd Congress) explicitly authorrzes the Supreme Court to

prescrrbe rules that may hmrt or extend Jurrsdrctlon

Rule 4(a)(7) (Entry Defined) would be amended to address conflicting de0181ons of the

courts of appeals regardmg the time to appeal a judgment. If a district court’s order or Judgment
has been entered in tne civil doci(et, but not on a separate docurnent as required oy Civil Rule 58,
neither the time to bring a post—judgment motion nor the time to appeal ever begins to run.
Consequently, ] udgments improperly entered years ago may still oe open to appeal. |

‘The proposed amendments to Rtlle 4(a)(7), in com‘oination \;vith proposed amendments to
Civil Rule Sé,eure this proolem. First, orders disposing of eertarn p‘ost-ju(dgment motions wtll
no longer have to be entered on a separate document under the proposed amendments to Civil

Rules 54 and 58. Second, if a separate document is required under the civil rules, judgment will
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be deemed to be entered upon the occuirence of the :earliqr of the following two events: (1) when
the judgment or order is entered in the civil docket and is actually set forth on a separate
document; or (2) if not set forth on a separate document, when 150 days have run from entry of'
the judgﬁent or order in the civil docket. The 90-day “cap” (a 60-day grace period plus 30 days
to file an appeal) proposed in the original amendment published for comment was thought too
short and might result in a trap for the unwary. The expanded period—150 days before the time
to appeal begins to run and then 30 days to file the appeal for a total of 180 days—is believed
more suitable because it coincides with the time to move to reopen the time to appeal from a
judgment. The amendments to Rule 4(a)(7) would also allow an appellant—for whose benefit
the separate document requirement exists—to waive the requirement and bring an appeal without
waiting for a judgment or order to be set forth on a separate document. Moreover, the parties
should be aware of the duty to inqﬁire when there has been no activity for 150 days.

Under other proposed amendments to Rule 4 (Appeal as of Right — When Taken), a
court may extend the time to file an appeal on a showing of excusable neglect or good cause,
whether or not the motion for additional time is filed before or during the 30 days provided after
the original deadline to file an appeal expires. The amended rule makes clear that the provisions
governing the time to appeal a decision in a civil case, and not a criminal case, apply to a writ of
error coram nobis. The amended rule also provides that motions to correct a sentence under what
1s currently Criminal Rule 35(c)—and what will become Criminal Rule 35(a) if the restyling of
the criminal rules is approved—does not toll the time to appeal a notice of appeal from a -
judgment of conviction.

The proposed amendments to Rule 5 (Form of Papers; Number of Copies) correct a.\)

cross-rule reference and limit petitions for permission to appeal to 20 pages.
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‘The proposed amendments to Rule 21(d) (Writs of Mandamus and Prohibition, and--
Other Extraordina‘ry‘Writs)/’ similarly correct a cross-rule reference and limit petitions for
extraordinary relief to 30 pages. The advisory committee agreed with submitted public
comments recommending that the page limit on a petition for-an extraordinary writ should be .
increased from 20 pages to 30 pages because it closely resembles a principal brief on the merits.

Rule 24 (Proceeding in Forma Pauperis) would be amended to account for enactment
of the Prison Litigation Reform Act of 1995, which requires all prisoners upon filing to pay the
full amount of the filing fee or a partial amount with the remainder payable in installments, and -
which does not pqrmit prisoners who have proceeded in forma pauperis in the district court
“automatically\” to proceed in forma pauperis on appeal. K

The proposed amendments-to Rules 25, 26, 36, and 45 set out procedures for providing -

service and notice by electronic means.' They are similar to amendments to the Federal Rules of -

Civil Procedure that will take effect in‘December 2001, and they reflect an ongoing effort by the
rules committees to maintain uniformity among the different sets of rules when essentially the”
same procedure is involved.

Rule 25(c)-(d) (Filing and Service) would be amended to permit electronic service of

papers on parties who consent to such service in writing and to provide that electronic service is

generally complete upon “transmittal.” Rule 26(c) (Computing and Extending Time) would be

amended, consistent with the existing three-day “mail rule,” to provide a party with an additional
three calendar days to reSpond to a paper served by electronic means. The three-day provision
was included to encourage parties to use electronic service. Providing the additional time also
recognizes that although electronic transmission is usually instantaneous, it can be deldyed

because of technical problems.  Under proposed amendments to Rule 36(b) (Entry-of
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Judgmenf; Notice) and Rﬁle 45(c) (Clefk’sDuﬁ'es), a clerk of court would be permitted to
serve a judgment or a notice of entry of an order or judgment electronically on a party who has
consented to such service by electronic means.

At the request of the Committee on Codes of Conduct, the advisory rules committees
considered changes to the Appellate, Bankruptcy, Civil, and Criminal Rules requiring a
nongovernmental corporate party to disclose financial interests as presently required under
Appellate Rule 26.1, so that a judge can ascertain whether recusal is necessary. For the present
time, the rules committees believed that a rule amendment must be sufficiently flexible to
accommodate the preferences of the respective courts on an issue so-personal and sensitive to
judges. Accordingly, the proposed amendments—like Appéliate Rule 26.1—continue to permit
courts to require additional disclosure information in an individual case or by local rule.

The proposed amendment of Rule 26.1 (Disclosure Statement) is similar to proposed
new Civil Rule 7.1 and Criminal Rule 12.4. A nongovernmental corporate party would continue
to be required to disclose any parent corporation and any publicly held cdrpora?ion owning at
least 10 percent of its stock. If no such corporation exists, the party will now be required
affirmétively to report that fact in its disclosure statement. In addition, a party will be required to
supplement the disclosure statement if circumstances change. |

The proposed amendments to Rule 26(a) (Computing and Extending Time) would
eliminate the disparity in counting days for deadline purposes between the appellate rules and the
civil and criminal rules. It would exclude intérmediate Saturdays, Sundays, and legal holidays
when computing deadlines under 11 days but count them when computing deadlines of 11 days
or more, similar to the computation methods in the civil and criminal rules. The existin g

appellate rule accounts for “intermediate” days only for deadlines of fewer than 7 days.
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The parenthetical in Rule 4(a)(d) (Appeal as of Right—When Taken), which cross - (t/\”\
references the time computation method set forth in the civil rules, is deleted as unnecessary in )
light of the proposed change to Rule 26. Proposed amendments to Rule 27(a) (Motions) would
change the time to respond to a motion from 10-to 8 days and the time to reply to a response to a
mlt})tion from 7 to 5 days to account for the additional time provided by including intermediate
weekends and holidays in accordance with the computation changes propbsedj in Rule 26. The
time deadline contained in Rule 41 (Mandate: Contents; Issuance and Effective Date; Stay):
to issue a mandate would be cian'fied to maintain the existing 7 calendar-day deadline.

The proposed amendments to Rule 27(d) (Motions) and Rule 32 (Form of Briefs,

Appendices, and Other Papers) would specify the color of covers of certain papers filed with
the court. |

The proposed amendments to Rule 28(j) (Citation of Supplemental Authorities) would O
limit the body of a letter containing supplemental authorities to 350 words and remove the
prohibition on “argument.” The word limit was increased from 250 words ori giﬁally*proposed
by the advisory committee to accommodate public comment expressing concern that the limit
" was too restrictive.

Rule 31 (Serving and Filing Briefs) would be amended to clarify that copies of briefs
must be served on all parties,\ including unrepresented parties.

The other proposed @endments to Rule 32 (Form of Briefs, Appendices, and Other
Papers) provide that new Form 6, in Which a party certifies that a brief complies with Rule 32’s
type-volume limitation, must be regarded as sufficient to meet the existing certification

requirement of Rule 32. They also provide-that every brief, motion, or other paper filed with the

court must be signed by the attorney or unrepresented party who files it.
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o The”propo“s‘ed’ﬁrnen'd'mentg‘ to Rule 44 (Case Involving a Constitutional Question
When the United States or the Relevant State is Not a Party) require a party to give written
notice to the clerk of court if it challenges the constitutionality of a state statute in a case in which
the state is not a party. The amendments also require the clerk to notify the state’s attorney
general of the challenge.

The Committee concurred with the advisory committee’s recommendations. The
proposed amendments to the Federal Rules of :Appellate Procedure and new Form 6 are in
Appendix A together with an excerpt from the advisory committee report.

Recommendation: That the Judicial Conference approve the proposed

amendments to Appellate Rules 1, 4, 5, 21, 24, 25, 26, 26.1, 27, 28, 31, 32, 36, 41,

44, and 45 and new Form 6 and transmit them to the Supreme Court for its

consideration with the recommendation that they be adopted by the Court and

transmitted to Congress in accordance with the law.

- FEDERAL RULES OF BANKRUPTCY PROCEDURE
Rules Recommended for Approval and Transmission - -

The Advisory Committee on Bankruptcy Rules submitted proposed amendments to Rules -
1004, 2004, 2014, 2015, 4004, 9014, and 9027, new Rule 1004.1, and amendments to Official .
Forms 1 and 15 with a recommendation that they be approved and transmitted to the Judicial
Conference. The amendments and new rule were circulated to the bench and bar for comment in
August 2000. A public hearing was held in Washington, D.C. on January 26, 2001.

The proposed amendment to Rule 1004 (Involuntary Petition Against a Partnership)
eliminates the provision implying that all general partners must consent to the filing ;)f a

voluntary petition by the partnership. The filing requirements are a matter of substantive law and

outside the scope of the rules.
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Proposed new Rule 1004.1 (Petition for an Infant or Incompetent Person) establishes p
procedures for an infant or an incompetent person {o commence a case. It is based on the - |
procedures contained in Civil Rule. 17(c).

Rule 2004 (Examination) would be amended to compel a witness to attend an
examination of an entity under procedures governing a subpoena in Civil Rule 45, whether the
examination is conducted within or oﬁtside the district in which the case is pending. The
proposed amendments also make clear that an attorney authorized to practice either in the court
in which the case is pending or in the court for the district in which the examination will be held
may issue and sign the subpoena on behalf of the court for the district in which the examination
will be held. |

Rule 2014 “Disiﬁterestedness 7 F inding

The proposed amendments to Rule 2014 (Employment of a Professional Person) revise O
the disclosure requirements’that apply to a professional seeking appointment to provide services
in a bankruptcy case, typically a lawyer designated by the debtor in a Chapter 11 business |
reorganization case. The present rule implements § 327 of the Bankruptcy Code, which
conditions appointment of ‘a professional on a.court’s finding that the professional is a
“disinterested person,” defined under § 101(14) of the Bankruptcy Code to be “a person that does -
not have an interest materially adverse to the interest of the estate or any class of creditors or
equity security holders, by reason of any direct or indirect relationship to, connection-with, or
interest in the debtor or an investment banker ... or for any other reason.” (emphasis added).

Carrying out this statutory directive is especially difficult because, as a practical necessity, the
“disinterestedness” evaluation must be conducted as soon as possible after the bankruptcy case is-

filed in order to accommodate the professional, who must immediately begin rendering O
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substantial services. ‘As long as the couré delays making its Rule 2014 “disinterestedness™
finding, the professional is rendering those services with no assurance of eventual compensation.

The current language of Rule 2014 imposes an absolute requirement on an applicant to
disclose “all of the person’s connections with the debtor, creditors, any other party in interest,
their respective attorneys and accountants, the United States trustee, or any person employed in
the office of United States trustee.” The disclosure requirements are substantially.and-
unnecessarily broader than the ones required under the Code.

The proposed amendments to Rule 2014 require a professional to disclose, among other
things, “(3) any interest in, relationship to, or connection the person has with the debtor; (4) any
interest, connection, or relationship the person has that may cause the court or a party in interest
reasonably to question whether the person is disinterested under § 101.” The amendments ensure
that the information necessary to make a “disinterestedness” determination under § 327 continues
to be disclosed to tI;e court. The amendments leave intact the demanding disclosure
requirements regarding connections with debtors (addressing quesﬁons about the neutrality of the
professional’s Aisinterestedness that are most likely to be relevant and which are the focus of
§ 327), while establishing a more appropriate objective disclosure standard that will provide
more useful information regarding connections to other participz‘mts in the case.

Present Rule 2014 is Ineffective

Present Rule 2014 is intended to assist a court in making its “disinterestedness” finding.
But it often hinders an effective evalpation of the professiongl because the disclosure
requirements are undefined and very broad on their face. If every “connection” were disclosed,
as required under a literal reading of the rule, the volume of the disclosures would overwhelm the

court and interested parties, thereby rendering the disclosure ineffective. To comply with the
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present rule some professionals submit voluminous disclosure documents containing a mass of’
irrelevant information in an attempt to gain some level of comfort that their appointment will not
result in a later-imposed sanction for a failure to be disinterested as required by the Bankruptcy
Code. These lengthy submissions are filed at the beginning of Chapter 11 cases when creditors,
the United States trustee, and the court have limited time to ev\aluate the mﬁterials and an
immediate decision is needed for the case to proceed. The combination of the limited
opportunity for review and the extensive nature of the disclosures make it nearly impossible for
the court -and the creditors to evaluate the request for employment in a manner that fully
considers the propriety of the appointment under the Code.

Strict adherence to Rule 2014, moreover, imposes a virtually impossible task on a
conscientious attorney or other professional, who must arguably search for and disclose every
connection—no matter how trivial—to a debtor, creditors, any other party in interest, and their
respective attorneys and accountants. The requirefnen; is no mean task as Chapter 11 cases often'
involve thousands of creditors and other parties in interest. For example, the disclosure
requirement could reach such attenuated connections as serving—in unrelated litigation
concluded many years prior to the commencement of the bankruptcy case in which'the
professional is seeking employment—as co-counsel with an attorney who is arn associate in a
firm that represents a creditor in the bankruptcy case. As another example, a term life insurance
policy issued to a member of the professional’s staff, e.g., a paralegal, by a company that is a
creditor in the ban—krliptcy case may have to be reported-under the rule’s disclosure requirements.
In practice, full compliance with the rule is honored in the breach, and professionals intentionally

or inadvertently fail to disclose every de minimis connection, e.g., small outstanding credit charge
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payable to a credit-card creditor company or inconsequential conne/ction between a member,
associate, or even employee of the professional’s firm and a creditor.

- The rule’s undefined standard can result in selective enforcement producing arbitrary
results. Although courts usually examine all the circumstances in a particular case, apply a
reasonableness or common-sense test, and refrain from imposing sanctions for minor or technical
infractions, that is no guarantee against sanctioniﬁg a professiona] for rﬁinor disclosure
omissions.

Under the. present disclosure requirements, a professional is responsible to know the
identity of the creditors’ attorneys and accountants. But it is unrealistic for a professional to
contact creditors prior to the commencement of the case to ascértain the identity of their attorneys
and accountants without disclosing an impending bankruptcy filing. Such a disclosure would
often be fatal to the client’s prospect for a successful banhuptcy reorganization. Yet, the current
rule demands disclosure of “connections” with those persons or firms.

The rules committees concluded that the disclosure requirements articulated under the

~ present rule are too exacting, not required by the Bankruptcy Code, and often counterproductive.

The committees believed that the proposed amendments create a more rational and fairer
disclosure standard tﬁat more closely follows the intent of § 327 of the Code, which they are
designed to implement. Of course, a judge continues to retain discretion to require disclosure of
more information, if appropriate, in an individual case.

Proposed Amendments More Closely Follow Intent of § 327 of the Code

The advisory committee was sensitive to the concern that any apparent weakening of the

duty to disclose information might encourage professionals to withhold relevant material

!

information. On the other hand, the committee believed that more artful language could be
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drafted that is fully consistent with the Bankruptcy Code’s “disinterestedness” requirement yet - {m
L

“ -

provides a fair and workable disclosure standard for professionals.

The advisory committee’s proposed amendments, as published for comment in August
2000, had required disclosure of “relevant” ;'nfonna’gion, This formulation was thought to be .
broader than “material information” specified by the Bankruptcy Code, yet as a subjective
criterion it provided some limited discretion—not permitted under the current rule—to a
professional to omit de minimis connections. Although the bar commented favorably on the
proposal, some judges expressed concemn that the requirement was subjective and might lead to
inappropriate appointments based on inadequate disclosures. Accordingly, the committee
tightened the proposed amendments to require: (1) absolute disclosure of any interest in,
relationship to, or connection the professional has with the debtor; and (2) disclosure under a
more objective standard of “any interest, connection, or relationship the person has that rﬂay ‘ C‘\
cause the court or a party in interest reasonably to question whether the person is disinterested.”

Rule 2015 (Duty to Keep Records, Make Réports and Give Notice of Case) would be
amended to clarify that the trustee or debtor in possession in a Chapter 11 case must report
disbursements during the time that quarterly fees are required to be paid under 28 U.S.C.

§ 1930(a)(6).

The proposed amendment of Rule 4004 (Grant or Denial of Discharge) postpones the
entry of discharge in a Chapter 7 case on the filing of a motion to dismiss under § 707 of the
Bankruptcy Code.

Rule 9014 (Contested Matters) would be amended to apply the provisions of Rule 7009,
governing pleading on special matters, and Rule 7017, governing real parties in interest,

including infants and incompetent persons, to contested matters; permit service of papers—other C\
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than the iﬁitial motion—by electronic ‘mea{ns; clarify that an evidentiary hearing must be held if a
disputed, unresolved material issue of fact exists; and establish procedures notifying attorneys at
an early date of a hearing at which witnesses are to ai)pear. -

Rule 9027 (Removal) would be amended to clarify the time limits for filing a notice of
removal of a claim or cause of action filed after the commencement of a bankruptcy case,
WhetherNthe bankruptcy case is pending, suspended, dismissed, or closed.

The Committee concurred with the advisory committee’s recommendations.

Recommendation: That the Judicial Conference approve the proposed

amendments to Bankruptcy Rules 1004, 2004, 2014, 2015, 4004, 9014, and 9027,

and new Rule 1004.1 and transmit them to the Supreme Court for its

consideration with the recommendation that they be adopted by the Court and

transmitted to Congress in accordance with the law.

Official Form 1 (Voluntary Petition) would be revised to require the debtor to disclose
ownership or possession of property posing a threat of harm to the public health or safety.

. )

The proposed revision of Official Form 15 (Order Confirming Plan) conforms to the
amendment of Bankruptcy Rule 3020, which takes effect on December 1, 2001. If a plan
contains an injunction against conduct not otherwise enjoined under the Bankruptcy Code, the -
revised form provides space for the judge issuing the order confirming the plan to describe acts
enjoined and identify entities subject to the injunction. The proposed revision is technical and
conforming and was not pﬁblished for comment.

The advisory committee recommends that the proposed revisions to the Forms take effect

on December 1, 2001, to coincide with the amendments to Rule 3020 and to provide sufficié;it

“time to publishers and software vendors to format and reproduce the forms for public

distribution. The Committee concurred with the advisory committee’s recommendations.
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Recommendation: That the Judicial Conference approve the proposed revisions
to Official Bankruptcy Forms 1 and 15, and that the revisions take effect on
December 1, 2001. TR T :

The proposed amendments to the Federal Rules of Bankruptcy Procedure and the
revisions to Forms'1 :émd 15 are in Appendix B together with an excerpt from the advisory
committee report.

Rules Approved for Publication and Comment

The advisory corﬂmittee proposed amendments to Rules 1007, 2003, 2009, and 2016, and
a new Rule 7007.1, and ‘reVisions to Official Forms 1, 5, and 17 together with a recommendation
that they be pubhshed for comment.

" Rule 1007 (Llsts, Schedules, and Statements; Time Lumts) would be amended to
assist judges in making recusal-decisions by requiring corporate debtors to disclose any parent
corporation and any publicly held corporation owning 10 percent or more of its equit};. Rule
2003 (Meeting of Creditors or Equity Security Holders) and Rule 2009 (Trustees for Estates
When Joint Administration Ordered) would be amended to conform the rules with recent
legislation that makes multilateral clearing organizations eligible for bankruptcy relief.. Proposed
amendments to Rule 2016 (Compensation for Services Rendered and Reimbursement of
Expenses) require a bankruptcy-petition preparer to file a statement disclosing any fee received
from a debtor in accordance with § 110(h) of the Bankruptcy Code. New Rule 7007.1"
(Corporate Ownership Statement) is derived from Appellate Rule 26.1 and requires a
corporation that i$ a party to an adversary proceeding to disclose any parent corporation and any
publicly held corporation owning 10 percent or more of its equity interests to assist a judge in

making a recusal decision.
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Official Form 1 (Voluntary Petition) would be*reviée’d to add a box for designating a".! .

clearing-bank case filed under subchapter V of Chapter 7. :Official Form 5 (Involuntary

Petition) and Form 17 (Notice of Appeal) would be amended to give notice that a child-support

creditor or its representative is not required, after submitting the appropriate form specified under
the Bankruptcy Code, to pay the fee fc;r‘ filing an involuntary petition or notice of appeal.

The Committee approved the advisory committee’s recommendation to circulate the
proposed rule amendments and revisions to Official Forms to the bench and bar for comment.

FEDERAL RULES OF CIVIL PROCEDURE

Rules Recommended for Approval and Transmission -

The Advisory Committee on Civil Rules submitted proposed amendments to Rules 54,
58, 81, and new Rule 7.1, and proposed amendments to Admiralty Rule C with a
recommendation that they be approved and transmitted to the Judicial Conference. The .
amendments to the Civil Rules were published for comment by the bench and bar in August
2000, and the proposed amendments to Admiralty Rule C were published in January 2001. The
scheduled public hearings were canceled becau;e no request to testify was submitted.

Proposed new Rule 7.1 (Disclosure Statement) would require a nongovernmental

corporate party to disclose any parent corporation and any publicly held corporation that owns 10

percent of its stock, or state that no such corporation exists. The proposed new rule is similar to

- proposed changes to the Appellate, Bankruptcy, and Criminal Rules.

The proposed amendments to Rule 54 (Judgments; Costs) and Rule 58 (Entry of
Judgment) are intended to address problems caused when a judgment or order is not entered on
a separate document, and as a result the time for appeal never begins to run under the Appellate

Rules. Under the proposed amendments to Rules 54 and 58, orders disposing of certain post-
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judgment motions no longer have to'be entered on a separate document. In addition, the

amended rules, in conjunction With proposed changes to Appellate Rule 4(a)(7), provide that

when a separate document is required, judgment is considered-entered upon the occurrence of the

earlier of either Qf two events: when th{ea judgment is entered in the civil docket and set forth on a: .

separate document, or when 150 days have run from entry of the judgment in the civil docket.

Rule 81(a)(2) (Applicability in General) would be amended to delete the specific time

deadline for a return of a habeas corpus writ, which is inconsistent with the time limit set out in .

the Rules Governing Section 2254 Cases or the Rules Governing Section 2255 Proceedings.

Rule C of the Supplemental Rules for Certain Admiralty and Maritime Claims (In
Rem Actions: Special Provisions) would be amended to conform to the Civil Asset Forfeiture
Reform Act of 2000 (Pub. L. 106-185, 106™ Congress). The legislation was enacted one week
after the Supreme Court had prescribed and transmitted to Congress amendments to Rule C that
took effect in December 2000. The leéislation .contains a deadline of 30 days in which a person
may-assert an interest or right against the property subject to forfeiture, which is different from
the rule’s 20-day deadline. The proposed amendment to Rule C increases the relevant time
deadline from 20 days to 30 days consistent with the new legislation. It also makes other
changes as well to conform to the new legislation.

The Committee concurred with the advisory committee’s recommendations. The
proposed amendments to the Federal Rules of Civil Procedure and the Supplemental Rules for
Certain Admiralty and Maritime Claims are in Appendix C together with.an excerpt from the
advisory committee report.

Recommendation: That the Judicial Conference approve.the proposed

amendments to Civil Rules 54, 58, and 81, and a new Rule 7.1, and Rule C of

Supplemental Rules for Certain Admiralty and Maritime Claims and transmit
these changes to the Supreme Court for its consideration with the
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. ~fecommendation that they be adopted by the Court and transmitted to Congress in
accordance with the law.

Rules Approved for Publicatipn and Comment

The advisc;ry committée probosed amendments to Rules 23, 51, and 53 together with a
recommendation that they be published fdr commént.

’fﬁe proposed amendments to Rule 23 (Class Actions) are based on an extensive stuay of
class actions beguﬂ by the advisory committee in 1991. The first stage of the committee’s study
focused on certification standards énd ended with an amendment authorizing perﬂlissi\;e
interlocutory éppeal ofa class;action certiﬁcatio;l order the\& will foster the developmeﬁt of
pertinent appellate case law. The current stage of the comfnittee’s sfudy is airﬁed at matters of
process and judicial oversight and addresses concerns expressed by the SuI/)reme Court in reéent
class-action decisions. |

The proposed amendments focus on the timing of the certification decision and notice,
judicia] oversight of settlements, attorney Aappointn)le‘nt, anci atto;ney compensation in class
actions. They also provide a court with discreti;)n to yﬂrequirwe in appropriate cases that class
members be offered an opportunity to opt out of a Rule 23(5)(3) class upon learning the terms of
a proposed class-action settlemerlxt. | The proposal is intended to provide assurances to the
certifying court that if a f)roposed settlémcnt is unfair the ciéss members caﬁ protect themselves
by optiné out. |

Rule 51 (Instructions to Jury; Objections; Piain Error) would be amended to reflect
existing practices and to require ;[he court to iﬁform éhe paﬁie;s of tﬁe instructions before finaﬂ
wguﬁents. The proposed amendments explicitly authorize a court to require submission of
proposed jury instructions before trial begil;s. Moréov&, if a court has made a definitive ruling

on the record declining to grant a timely requested instruction, a party may assign error for
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declining the requested instruction without first renewing the request by objection. The “plain Ct

error” doctrine recognized in most but not all circuits would be conﬁrmed.

Rule 53 (Masters) would be comprehensrvely amended to reﬂect contemporary practlce

Courts have mcreasmgly appomted spec1al masters for pretrial and post-Judgment purposes The
existing rule provrdes little guldance on appomtment standards or procedures The proposed
amendments would estabhsh a framework to regulanze the practice but they are not desi gned to

Ml

encourage or discourage use of spec1al masters. Comment is particularly requested on whether a

.o

de novo or clearly erroneous standard of review is appropriate regarding a master’s fact findings.

¢ e T . !
. ' s s b

The Committee approved the advisory committee’s recommendation to circulate thek

proposed rule amendments to the bench and bar for comment‘.i |
| FEDERAL RULES OF CRIMINAL PROCEDURE

Rules Recommended for Approval and Transmission . “ C\l

TiheAdvisory Committee on Criminal Rules completed a comprehensive “style” revision
of Criminal Rules 1-60 using unifbrhl drafting guidelines. It also proposed substantive
amendments tovseveral rules that have been under consideration outside the “style” project. The
two sets of amendments to the Cnminal Rules were published in separate pamphlets for
comment by the bench and bar 1n "August 2000. Three pubhc hearings were scheduled on the
proposed amendments, but only one was held in Washmgton, D.C. on April 25, 2001, because no
witnesses requested to testify at the two other hearings. |

| Proposed Comprehenszve “SZyle ” Revision of Criminal Rules

The “style” revision of the Cnmlnal Rules is part of an effort to clarify and srmplify the

language, of the procedural rules. The comprehenswe revision is similar in nature to the revision

of the Federal Rules of Appellate Procedure, which took effect in December 1998. The original (\
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C\\ draft of the comprehensive revision was prepared by a leading legal-writing scholar. The draft
- was then vetted by the Committee’s Style Subcommittee with the assistance of two law
professors. Thé revised draft was submitted to the advisory committee, which divided itself into
two subcommittees. Both the advisory committee and its subcommittees held a total (;f 16
meetings during a 28-month period intensively reviewing all the rules. The draftl went through
countless flyspecking sessions and many iterations before it was approved for publication for
public comment. , )

In addition to publishing the proposals in major legal publications and circulating them to -
the large bench-and-bar mailing list, the proposed amendments were distributed to several
hundred law professors who teach criminal procedure. Copies of the proposals were also sent to
all major bar groups, including liaisons from each of the state bar associations. Major

N

L n.«-w; organizations involved in the administration of criminal justice were alerted early to the project,

- provided input throughout the project, and commented on the published proposals. These
included the Department of Justice, Federal Magistrate Judges Association, Federal Public
Defenders Association, and National Association of Criminal Defense Lawyers. Virtually all
comments received from the bench, bar, and law professors were favorable to the restyled rules.
The only negative comments were received from the National Association of Criminal Defense .,
Lawyers, who were concerned that the changes might generate satellite litigation arising from
inadvertent substantive changes. It bears notice, however, that they failed to identify any
inadvertent substantive change. The committees’ deliberate and laborious process was designed
to ferret out any inadvertent substantive changes. No substantive changes beyond those

identified by the advisory committee and specifically described in the Committee Notes to the

"’ rules have been identified so far.. «
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Overarching Revisions

In its “style” project; the advisory committee focused on several major elements. First, it
attempted to eliminate the existing confusion regarding key terms and phrases that appear .
throughout the rules by simplifying and standardizing them. For example, existing Rule 54
(Application and Exception) draws a distinction between a “Federal magistrate judge,” which is
limited to a federal magistrate judge, and a “Magistrate judge,” which includes state judicial . - :.
officials. The proposed amendments elimi\nate these misleading titles and include a state judicial:
official in the definition of “judge.” Second, the committee deleted provisions that no longer are
applicable or necessary, usually because case law has evolved since the rule was first
promulgated. Third, it reorganized several rules to make them easier to read and apply.- Over the
years, these rules have evolved inconsistently, occasionally resulting in convoluted provisions.

For example, existing Rule 40 (Commitment to Another District) contains multiple layers of

procedures that have bedeviled even experienced lawyers. The rule has been reorganized.

Specific Revisions Affecting Present Practices

The “style” revision resolved existing ambiguities in. the rules that may affect present ..

practices in some districts, which are identified in the Committee Notes accompanying the
specific rule. None of the specific rule changes drew criticism during public comment. The"
more significant changes are highlighted below.

Rule 4 (Arrest Warrant or Summons on a Complaint) was amended to conform to the
recently enacted Military Extraterritorial Jurisdiction Act (Pub. L. No. 106-523, 106" Cong.),
which authorizes arrest warrants to be executed ’outside the United States on military personnel
and Department of Defense ¢ivilian personnel. The comprehensive “style” revision of the rules"

was published for comment before the statute was enacted. The proposed amendment to Rule 4

Rules-Page 20 -

D



)

conférms to the later-enacted statutory provisions and is submitted in accordance with - -
established Judicial Conference procedures without first being published for comment.

Rule 5 (Initial Appearance) was amended to conform to the Military Extraterritorial
Jurisdiction Act’s provisions authorizing a magistrate judge to conduct an initial appearance
proceeding of certain persons overseas by telephone communication. The change conforms to
the statute and also was not;ncluded in the proposed amendments published for comment. In
addition, many of the removal provisions presently contained in Rule 40 have been transferred to
proposed Rule 5 and are revised to provide a court with flexibility to hold an initial appearance
proceeding of an accused who is arrested in a district other than the district where the offense
was allegedly committed. Under the proposed amendment, the initial appearance procéeding ‘
may occur in the district where the prosecution is pending if that district is adjacent to the district
of arrest and the appearance will occur on the day of the arrest.

The title of Rule 5.1 (Preliminary Hearing) would be changed from preliminary
“examination” to preliminary “hearing,” which predominates present usage and more accurately
describes the proceeding.

Under the proposed amendments to Rule 6 (The Grand Jury), a court may require
disclosure of a grand-jury matter if the disclosure may reveal a violation of military-criminal law.

Consistent with case law, Rule 7 (The Indictment and the Information) would be
amended to exempt a charge of criminal contempt from the general requirement that prosecutions
for a felony must be initiated by indictment.

The proposed amendment to Rule 9 (Arrest Warrant or Summons on an Indictment

or Information) provides a court with discretion not to issue an arrest warrant if a defendant

fails to respond to a summons and if the government declines to request issuance of a warrant.
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Rule 12 (Pleadings and Pretrial Motions) would be amended to promote early setting " C“\
of pretrial-motion deadlines by vesting the authority to set the deadlines exclusively in the" |
judge—instead of the court by lo‘cval‘rule. e L i

Rule 16 (Discove;y and Inspection) would be amended to require a defendant to
disclose reports of 'exami;lations and tests that the defendant intends “to use”—instead of items
that the defendant intends “to introduce”—at trial. The proposed change is consistent with the
standard used elsewhere in the rule regarding the disclosure of other types of information.

- Rule 17 (Subpoena) would be amended to conform with the recent amendrnen; of 28 -
U.S.C. § 636(e), which authorizes a magistrate judge to hold in contempt a witness who disobeys
a subpoena issued by that magistrate judge. The proposed amendment was not included in the
amendments published for comment because the Federal Courts Improvement Act took effect
after publication. The émendment conforms with the new statute and need not be published for C\
comment in accordance with established Judicial Conferen;:e procedures.

Rule 24 (Trial Jurors) contains ambiguous language that may. be construed to authorize
a defendant, who is represented by counsel, to conduct voir dire of a prospective witness. The
proposed amendment eliminates this ambiguity by explicitly authorizing a defendant to conduct
voir dire only if the defendant is acting pro se.

The provision in Rule 26 (Taking Testimony), which limits taking testimony to only
“oral” testimony, would be deleted to accommodate a witness who is not able to give oral
testimony, e.g., 2 witness needing a sign-language interpreter.

‘Rule 31 (Jury Verdict) would Be amended to clarify that a jury may return partial

verdicts, either as to multiple defendants or multiple counts, or both.
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Rule 32 “(Se‘n‘ten‘cing and Judgment) would be amended to include victims of child . .
pornography under 18 U.S.C. §§ 2251-2257 under the rule’s definition of “crimes of violence or
sexual abuse.” A new provision would also be added to require that a court provide notice to the
parties of possible departure from sentencing guidelines on a ground not identified in the .
presentence report. Finally, the advisory committee withdrew a proposed provision, which had -
been published for comment, that would have required a judge to make findings on any

unresolved objection to a material matter in a presentence report, whether or not it would affect

the sentencing decision. The existing requirements are retained, although the Committee Note

encourages judges to be sensitive to unresolved controverted matters in the presentence report
that may have no effect on the sentence but that may affect the defendant’s place of commitment
or medical, psychological, or drug treatment.

Rule‘ 32.1 (Revoking or Modifying Probation or Supervised Release) would be
amended to provide a procedural framework governing prosecution of a defendant charged with
violating probation or supervised release. The proposed amendments would require that the
defendant be afforded an initial appearance proceeding, but the proceeding could be combined
with a preliminary revocation hearing, a relatively common practice.

The provisions in Rule 40 (Arrest for Failing to Appear in Another District) dealing
with the initial appearance of a defendant arrested in one district for an offense allegedly
committed in another district would be tra'nsferféd to Rule 5, Rule 51 and Rule 32.1. The
proposed amendments clarify and simplify vthe procedures in éxisting Rulé 40, vx;hich have caused
confusion. )

Rule 42 (Criminal Contempt) would be amended to p1'0Vid€ ekaleicvit‘procedures

governing the appointment of an attorney to prosecute a contempt. It is also amended to
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recognize the authority of a magistrate judge to summarily punisﬁ a person-who commits ’
cﬁminal contempt, consistent with recent statutory changes.

Rule 46 (Release from Custody) would be amended to delete the requirement that the
government file bi-weekly reports with the court concerning the status of any defendant in
pretrial detention as unnecessary in light of the Speedy Trial Act.

Rule 49 (Serving and Filing Papers) would be amended to permit a court to issuea -
notice of an order on any-post-arraignment motion by electronic means.

Rule 52 (Harmless and Plain Error) would eliminate the ambiguity in the existing rule

that refers in the disjunctive to “plain error or defect.” As noted in United States v. Young, 470

U.S. 1, 15n.12 (1985), the disjuncﬁve is misleading. The words “or defect” would be deleted = -

under the proposed amendments.

The definitions contained in Rule 54 (Application and Exception) would be transferred .

to Rule 1 under the proposed amendments.
Rule 59 (Effective Date) would be abrogated as no longer necessary.

- The Committee concurred with the advisory committee’s recommendations. The
pfoposed “style” revision of the Federal Rules of Criminal Procedure is in Appendix D together
with an excerpt from the advisory committee report.

Recommendation: That the Judicial Conference approve the proposed

amendments to Criminal Rules 1 through 60 and transmit these changes to the

Supreme Court for its consideration with the recommendation that they be

adopted by the Court and transmitted to Congress in accordance with the law.
Proposed “Substantive” Amendments

For several years the advisory committee has been working on separate “substantive”

amendments to Rules 5, 5.1, 10, 12.2, 26, 30, 35, and 43 and new Rule 12.4. The proposed

PR
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amendments were published separately from the restylized rules to ensure that each set was
separately considered.

Video-Teleconferencing Proposal

The proposed amendments to Rule 5 (Initial Appearance), Rule 10 (Arraignment), and

Rule 43 (Defendant’s Presence) would explicitly provide a judge with the discretion to conduct

initial appearance and arraignment proceedings by video teleconferencing (in lieu of the
defendant’s physical presence) upon the defendant’s consent. For nearly a deéade, the advisory
committee has been urged by judges, particularly judges in large geographic districts, to amend
the rules and specifically authorize video teleconferencing of these preliminary proceedings. The
proposed amendrnents generated substantial favorable and negative comment from the bench and
bar.

The proposals publislged for comment in August 2000 included an alternative version that
would have authorized a court to condﬁct these pretrial proceedings by video teleconferencing
without the defendant’s consent. Although this proposal drew considerable support, especially
from the Department of Justice, the advisory committee determined to proceed only with the
more limited version that requires the defeﬁdant’s consent. The advisory committee believed
that requiring the defendant’s consent and the approval of the judge as preconditions to the use of
the video-teleconference procedure substantially satisfied the concerns raised against the
proposed amendments.

Some federal district courts take the position that the defendant can now waive the ri ght
to be present at a preliminary proceeding, despite the existing provisions of Rule 5, Rule 10, or

Rule 43. Other courts question whether the defendant can waive this ri ght. The committee

r .
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believed that making it clear in the rules that this procedure is authorized will facilitate its use in p
appropriate cases by eliminating any reluctance engendered by the potential of a legal challenge. i
. Background of Video-Teleconferencing Proposal

The Ninth Ciréuit Court of Appeals iﬁ Valenzuela-Gonzales v. United States, 915 F.2d
1276 (9% Cir. 1990), held that Rule 10 does not allow video teleconferencing of an arraignment
over the defendant’s objections. Since then, the advisory committee received requests to
consider amending the rules to permit video teleconferencing of initial appearances and
arraignments. Proposed amendments authorizing the procedure in an arraignment with the
defendant’s consent were published for comment in 1993. At the request of the Committee on
" Defender Services, however, the advisory committee withdrew, the proposal pending completion
of a pilot video-teleconferencing project fqnded by the United States Marshals Service. This
pilot project eventually collapsed when the public defender in one of the two courts chosen to O
participéte in the project declined to consent to such a procedure.

Since 1993, several developments have prompted the advisory committee to'move
forward with the propo§ed video-teleconferencing amendments. First, the advisory committee
continued to receive a steady stream of requests from judges to amend the rules to authorize
video teleconferencing. Second, the Judicial Conference has adopted a general policy of
promoting video teleconferencing and reiterated its endorsement‘ of this general policy on several:
occasions. Third, legislation authorizing the procedure has been introduced in Congress.
Finally, the quality of video transmission continues to steadily improve. Today’s equipment is

markedly superior to equipment used only a few years ago.

Rules-Page 26



@ . Repeated Reguests from Judees'to Amend the Rules to' Authorize Video™ .

g

.Teleconferencing

The ever-growing criminal caseload continues to place immense pressures ‘on judges,
particulaﬂy on judges stationed in “border states” where the volume of criminal cases has
éxploded. Some of these judges routinely walk into courtrooms packed with 50 to 100 prisoners
waiting for summary pretrial proceedings. Many of these prisoners have been on buses during
the previous night traveling to the courthouse. The judges working in these conditions have
’understandable concerns for the security of everyone in the.courtrooms. Video teleconferencing
of/ these proceedings not only alleviates some of the/sepurity problems, but it also offers a-
technology that may enhance a judge’s flexibility in scheduling proceedings and reduce down-
time spent in physically presenting the defendant before the judge.

. Judicial Conference Actions Promoting Use of Video-Teleconferencing Technologies

The 1997 Long Range Plan for Automation in the Federal Judiciary, approved by the
Judicial Conference in 1997 (JCUS-MAR 97, p. 10), encourages courts to “use video
telecommunications technologies to facilitate more efficient training, conferencing,
administration, and judicial proceedings.” The report observes that “when used for courtroom |
proceedings, video telecommunications technologies may possibly speed thé resolution of cases, .
reduce the cost of litigation, and, for pretrial hearings, reduce security costs and risks by allowing
prisoners to participate directly from prison.” The June 2000 report 6f the Committee on Court
Administration and Case Management to the Judicial Conference is in accord, noting that
“various pretrial, civil and criminal proceedings, sentencings, settlement conferences, witness
appearances in trials, arraignments, bankruptcy hearings, and appellate oral arguments are among

the types of judicial proceedings in which this technology has proven beneficial where
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compelling geographic and logistical conditions exist.” Further support for the use of vjdeo-
conferencing techﬂologies is found in the Director’s February 2000 report on Optimal Utilization
of JudicialiResoufces sent to Congress on behalf of the judiciary, which concludes-that the
procedure is cost effective: “In June 1998, an assessment was completed of the applicability of
video evidence presentation, videoconferencing, and other technologies. The study confirmed . -
earlier views that technology in the courtroom can facilitate case management and decision
making, reduce trial-time and litigation costs, and improve the quality of evidence presentation,
fact-finding, jury attentiveness, and understanding, and access to court proceedings.”.

Today, well over 100 federal court sites-are equipped with video-teleconferencing
capability. Additional sites continue to be fitted with the new technology. The equipmentis
used in a wide variety of proceedings, including prisoner proceedings, settlement conferences,
and bankruptcy hearings.,

. Congressional Interest in Greater. Use of Video-Teleconferencing Technologies

On April 26, 2001, Senator Strom Thurmond (R-SC) introduced S. 791 (107" Congress), -

which would directly amend the Criminal Rules to authorize a court to conduct video: ..
teleconferencing of initial appearance and arraignment proceedings without the defendant’s
consent, and of sentencing proceedings under certain restrictive circumstances. Senator
Thurmond remarked that the bill would “promote a safer and more efficient federal court.
system.” He went on to say that video teleconferencing “allows proceedings to operate more
efficiently and at lower costs, while maintaining many of the benefits of communicating in
person.” The bill reflects a recurring congressional theme urging the federal judiciary to fully use

technology. ..
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Quality of Video Transmission

The quality of the transmission from early video-teleconferencing equipment proved

unsatisfactory, often with grainy pictures and awkward delays between aural and facial

movements. State-of-the-art technology has eliminated much of the deficiencies. Picture quality

can be excellent with only the briefest delay detected between sound and movement.

Justification of Proposal

The advisory committee carefully reviewed the advantages and drawbacks of the video-

~ teleconferencing proposal. It concluded that the proposed amendments should be adopted .

because they promote security, efficiency, and convenience for the court, defendant, and counsel.

The specific reasons include the following:

(D

@

€)

@)

()

These summary proceedings by video teleconference can only take place with the
defendant’s consent, which the committee believes avoids most if not all, the problems
opponents raise. : T { ~

Conducting pretrial proceedings by video teleconferencing reduces security risks in the
courtroom, where adequate law enforcement officers are sometimes unavailable to police
large groups of transported defendants. It also eliminates. security risks not only to the
law enforcement officers but also to the defendants during transit to the courthouse.

~

Judges continue to request that the rules be amended to provide them with discretion to
conduct proceedings by video teleconference in appropriate cases.  Particularly in high-
volume criminal-case jurisdictions, video teleconferencing would provide a court with
added flexibility to control its calendar, provide a more efficient process, and save judges’
time.

The ability to conduct an initial appearance by video teleconference may eliminate delays
of up to 48 hours and expedite a defendant’s release in some large geographic districts
(e.g., Eastern District of Washington, Vermont) where the'single Judge would otherwise.
have to travel hundreds of miles to conduct the proceeding.

Holding facilities in some jurisdictions are far from the courthouse, imposing significant
travel inconvenience on defendants who may be transported early in the morning with a
large group of other defendants, compelled to stay at the courthouse until all proceedings
are completed, and returned to the holding facility at the end of the day. Video
teleconferencing eliminates the need for these travel days with all their attendant
problems.
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(6) Video teleconferencing is already being conducted with the defendant’s consent in many S
state and some federal court jurisdictions. In many cases; the proceeding is viewed by the
defendant as purely administrative with no adjudication and little need for a personal -
appearance. . Judges who have conducted these summary: proceedmgs by video .. ..
teleconferences recommend them and tell the comm1ttee that they have been well

1

: ,recelved by .counseliir it iy i e Tl e

(7)  Finally, counsel:is not appointed:in some jurisdictions until after an initial appearance

proceeding. In these cases counsel need not travel to the holding facility where the

defendant is appearing for an initial appearance by video teleconference. : "

The/ advisory committee is sensitive to the concerns that video teleconferencing may
represent an erosion of an important element of the judicial process. A defendant may not fully
appreciate the importance of the preliminary proceeding if conducted by video teleconferencing,
particularly if the setting is one bearing little resemblance to a courtroom. In addition, although
the quality of a court’s equipment may be excellent, the equipment at the holding facility may be
substendatd. The resulting ﬂav;zed video t;anstnission rna}; reflect poorly on the pretrial o
proceeding creating a perception that the proceeding is not important. Beyond raising these
potential perceptions, the cotnmittee was concetned/ about the voluntan'ness of a defendant’e

Cy

consent when made outside the judge’s presence in the helding facility. On balance, however,
the advisorSI committee concltlded theb vesting discfetion tn the judge to either allow er decline to
allow victeo teleconfetencingrestanlishe:s*a sttoné eﬁeéumd that obviates many of these eoncerns.
A judge has complete control over the setting, may inquire into the voluntariness of the consent,
and nlay stot) video teleconterencing if the transmission »‘quality is unsatisfactory.

The advisory comnnttee also carefully eonsidered eontinuing concerns exnreseed by the
Committee on Defender Services. The advisory committee recognized that there might be some
cost shifting from the Mafshats Serﬁce’-s appropriation to the judiciary’s Defender ‘Services

appropriation if defense counsel travels to the holding facility to stand with the defendant at the (\
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video teleconferencing. The advisory committee concluded thai the cost shifting, if any, was
Justified for several reasons. First, counsel is not appointed prior to nor is present at-many initial
appearance proceedings, so that the federal public defenders’ budget is not affected in these
cases. Second, it is unknown how oftgn defense counsel would travel to'the holding facility,
rather than appear at the courthouse, for the video teleconferencing. Based on the favorable
reaction of judges and counsel who have used video teleconferencing for these summary
proceedings, the committee believes that as the bar becomes more accustomed to video
teleconferencing counsel will become more confident in the integrity of the procedure, and they
will increasingly attend the proceedings at the courthouse, if more convenient. In.some
instances, counsel’s office is located closer to the holding facility than the cpurthouse,’ and
counsel prefers travgling to the holding facility rather than to the courthouse. Finally, although
the individual Marshals’ and judiciary’s budget accounts may be affected differently, the overall
cost to-the government as a whole will likely be reduced by using video teleconferenciﬁg rather
than incurring the significant costs in transporting defendants.

In its study of various state-courts” experiences with video teleconferencing of pretrial
proceedings, the advisory committee fqund that state public defenders use the court’s video
teleconferencing equipment to interview clients in prison. In a state-sponsored comprehensive
study of California video conferencing in mﬁignment proceedings, public defenders praised the

/
system for.saving significant travel expenses and time spent on travel to meet and confer with

their clients. As video teleconferencing becomes more widespread, any additional cost incurred

by public defenders to travel to a prison to attend a pretrial proceeding transmitted by video may

be offset by savings later derived from attorney-client interviews conducted using the same

equipment.
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The Committee on Defendef Services® other concermns—Ilost opportunities that might m
facilitate early plea negotiations, potential defendant misperceptions about the neutrality of the .
judicial proceeding, and fears about dehumanizing the pro;:ess—were issues c;onstantly in the
forefront of the advisory'committee’s deliberations. The Committee Note contains an-extended
discussion that is intended to alert courts to these concerns and suggests steps to allay them. In .-
the end, the advisory committee believed that ultimately all these concerns must be weighed by
the defendant and counsel, and if the benefits of video teleconferencing are found wanting, no
consent shduld be given.
In summary, most judges probably will not elect to conduct initial appearances and
arraignments by video teleconference because the holding facilities, counsel, and prosecutor are - -
all located near the courthouse. But some districts must operate under the inconvenience of
having the prisoner (and sometimes counsel) located some distance from the courthouse and the O
judge. These amendments recognize thgt courts operate under widely differing circumstances
and are designed to give courts the flexibility to conduct these summary proceedings by video
teleconference where that procedure is needed—so long as the defendant consents. The advisory
committee believes that the unqualified right of a defendant to insist that the initial appearance or
arraignment proceeding be held in open.court substantially satisfies the concerns raised against. -
the proposed amendments. The committee also believes that- many of the objections. will
dissolve after the court and counsel have gained experience in using video teleconference for

these summary proceedings. The committee heard from judges in 10 judicial districts who have

_conducted these summary proceedings by video teleconference with the parties’ consent. These

judges gave positive reports-about their experiences with this procedure and urged us.to adopt the

amendments to remove any doubt about the legality of their actions. The comments of these : (\\
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judges who had actually worked with this procedure strongly reinforced the advisory committee’s

conclusion that these amendments should be adopted to give courts the flexibility to use this.

procedure.

Remaining “Substantive” Amendments

Rule 5.1 (Preliminary Hearing) would be amended to authorize a magistrate judge to

ccontinue a preliminary examination over the defendant’s objection. The proposed amendment is

inconsistent with a parallel statutory provision authorizing only a district judge to continue the
hearing if a defendant objects to a magistrate judge doing so. An earlier proposal to seek
amendment of the legislation before amending the rule was rejected by the Judicial Conference at

its March 1998 meeting. (JCUS-MAR 98, p. 24) The Conference instructed this Committee to

- move forward with the rule change, which is now under consideration. If approved, it is

anticipated that notice will be sent to appropriate congress\ional offices alerting them of the
inconsistency between rule and statute so that conforming legislation may be enacted. -

Rule 12.2 (Notice of an Insanity Defense; Mental Examination) would be amended to:
(1) clarify that a court may order submission to a mental examination by a defendant who has
indicated an intention to raise a defense of mental condition bearing on the issue of guilt; (2)
require a defendant to give notice of an intent to present expert evidence of the defendant’s
mental condition during a capital-sentencing proceeding; (3) authorize a court to order a mental
examination of a defendant who has given notice of an intent to present evidence of mental
condition during a capital-sentencing proceeding; (4) set out the time provisions for disclosing
results and reports of the defendant’s expert examination; and (5) exclude any expert evidence
from the defendant on mental condition during the punishment phase of a capital case for failing

to comply with the rule’s notice and examination requirements.

Rules-Page 33




New Rule 12.4 (Disclosure Statement) would require a nongovernmental corporate - m
party to disclose any parent corporation. It closely tracks the financial disclosure provisions' A
proposed in similar amendments to the Appellate and Civil Rules. But the propoéed amendment
would also reqﬁire the government to disclose, to the extent it.can be obtained through due
diligence, the«identi‘ty of any organizational victim. The disclosure of a victim’s\financial
statement could affect a judge’s recusal decision if restitution is ordered. . - ‘

Rule 26 (Taking Testimony) would be amended to allow the court to use remote “two-
way” transmission of live testimony under “exceptional circumstances” when a witness is
otherwise unavailable within the meaning of Evidence Rule 804(a)(4)-(5). The proposed
amendment tracks-an analogous amendment to Civil Rule 43, but is more restricted consistent
with Confrontation-Clause considerations.

Rule 30 (Jury Instructions) would be amended to permit a court to request a pafty to C)
submit its requested jury instructions before trial, consistent with the prevailing practice in many
districts. The Committee Note makes clear that the amendment does not preclude the practice of
permitting the parties to supplement their requested instructions during the trial.

The proposed amendment of Rule 35 (Correcting or ’Reduc}ng a Sentence) clarifies
circumstances when a sentence can be reduced to account for-the defendant’s substantial
assistance in providing information helpful to the government in prosecuting another person
when the information was known but not fully appreciated nor acted on within the prescribed
time.

' The Committee concurred with the advisory committee’s recommendations. The
proposed amendments to the Federal Rules of Criminal Procedure are in Appendix E together

with an excerpt from the advisory committee report. ’ O

Rules-Page 34




e

)

wo”

4

- Recommendation: That the Judicial Conference approve the separately proposed

“substantive” amendments to Criminal Rules 3, 5.1, 10, 12.2, 26, 30, 35, and 43
and new Rule 12.4 and transmit these changes to the Supreme Court for its
consideration with the recommendation that they be adopted by the Court and
transmitted to. Congress in accordance with the law. ‘

Combining “Style” and “Substantive” Amendments in a Single Transmission

The comprehensive “style” revision and the proposed “substantive” amendments of the

Criminal Rules were published separately to ensure that each set of proposals received
individualized attention. The bifurcated review process has worked well. Many comments were
received on the “substantive” amendments, resulting in significant changes to several rules and
the withdrawal of several others. Maintaining two separate rules packages has sérved its
purp\05es, and the Committee now recommends that the Judicial Conference combine the two

sets of rules proposals into a single package for the Supreme Court’s consideration.

Recommendation: That the Judicial Conference substitute the separately
proposed “substantive” amendments to Criminal Rules 3, 5.1, 10, 12.2, 26, 30, 35,
and 43 and new Rule 12.4 for the corresponding amendments contained in the
comprehensive “style” revision of the Criminal Rules, and transmit these changes
along with the remaining amendments in the “style” revision as a single set of
proposals to the Supreme Court for its consideration with the recommendation
that they be adopted by the Court and transmitted to Congress in accordance with
the law.

Rules Approved for Publication and Comment

The advisory committee proposed amendments to Rule 35 with a recommendation that

they be published for comment.

Rule 35 (Correcting or Reducing a Sentence) would be amended to define

“sentencing,” for purposes of the rule, to mean the “entry of judgment.” The amendment would

clarify an existing ambiguity about when certain time deadlines based on the meaning of

e

“sentencing” begin to start. The advisory committee discovered the ambiguity in the existing
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rule only after publication of the “style” revision. The advisory committee concluded that public
comment on ;[he prog;osed ameﬁdment would be helpful. . J |

The Céf;;nn;ctee aéproved fhe adv1sor$/ c'omn‘ntte; ”s r‘ecoﬁmendatlon to ‘rcszlrﬂc':ul‘a‘ltev the
proposed rule amendments to the bench and bar for comment.

Informational Item — Proposed Amendments. Governing “Habeas Corpus Rules™ .

The advisory-committee decided to defer taking action on the proposed amendments to
rules governing § 2254 and § 2255 proceedings, which had been published for public comment -
in August 2000 to conform the rules with the Antiterrorism and Effective Death Penalty Act and
recent Criminal Rules amendments. The advisory committee plans to “restyle” the rules
conéistent with the comprehensive “style” revision of the Criminal Rules and consider several
new changes to the rules suggested by the public comménts.‘

FEDERAL RULES OF EVIDENCE
Rules App_hroved for Publication ‘and Comment .

Thé i&"ﬁvisory Con;ﬁlifteé .oﬁ E‘,vix(‘iencey RLlles proposed émendments to Rﬁle 608 (l;) and
Rule 804(b)(5) v\);/ith"a:recom;lénda;ion thaf thvey‘ be published for comment. . |

The limitation on using extrinsic evidence contained in Rule 608(b) (Evidehce of
Character and Conduct of Witness) is clarified and ﬁérrowed under the proposed érﬁendment
to apply oﬂly té cases in which the propénént’s sole Apurpc;se 1s té imi)each the witness’s character
for “veracity.” The existing rule prohlblts extrinsic evidence to impeach a witness’s

“credibility,” Wth}; has been construed broadly by some courts, resulting in conflicting case law.
By limiting the application of the rule to proof of a witness’s character for trﬁthfulness, the
proposed amendmél;; cléariy pelv'miyts the‘adrvnissibility of extrinsic e‘videncey offerea for other

grounds of impeachment.
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' Rule 804(h)(3) (Statement against interest) would be amended to provide uniform
treatment of hearsay statements offered as declarations against interest. The rule’s requirement
to present éorr‘oborating circumstances indicating the trustworthiness of any statement exposing
the declafant to criminal liability that exculpates the accused would be extended to apply to a
statement that incriminates the accused. |

The Committee approved the advisory committee’s recommendation to circulate the
proposed rule amendments to the bench and bar for comment.

RULES GOVERNING ATTORNEY CONDUCT
| The Committee’s Subcommittee on Rules Governing Attorney Conduct continues to
monitor discussions among Congress, state court representatives, the American Bar Associaﬁon,
and the Department of Justice on the subject. The Committee has deferred further action,
pending the outcome of these discussions.
PRIVACY AND ACCESS TO ELECTRONIC CASE FILES :

The Committee re;viewed the “Report of the Judicial Conference Committee on Court
Administration and Case Management’s Subcommittee on Privacy and Public Access to
Electronic Case Files.” The Committee recognized the need to take swift action and is in general
agreement with the report’s conclusions.

MODEL LOCAL RULES GOVERNING ELECTRONIC CASE FILING

The Ckommi\ttee also reviewed Model Local Rules Governing Electronic Case Filing
proposed by the Committee én Court Administration and Case Management. The Committee
worked with the Court Administration Committee in developing the model local rules. The

Committee generally endorses them.
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- MODEL LOCAL RULES PROJECT L ‘ p

~ The Comn;ittee {eéeiyed a brief report on the progress of the local ‘Iu}:eg project, which o
involves g\corﬁr}pr‘e"}}‘eps‘iy? :e‘vie‘ww of all local rules in the federal courts. The project is in its final
stages. An e;ctensi;ve report on the resultsvof the project is cxpectefi to be given at the,
Commi‘ttee’ s winter ﬁeetin g.

LONG-RANGE PLANNING
The Committee considered an agenda item on long-range planning, which seeks input on

ways to measure the quality of justice. The Committee agrees that measuring the quality of
justice is an importan( issue that deserves the judiciafy;.s attention.

REPORT TO THE CHIEF JUSTICE

In accordance with the standing request of the Chief Justice, a summary of issues

)

concerning select proposed amendments generating controversy is set forth in Appendix F.
(

/,w
N

Respectfully submitted, . |

‘Anthony J. Scirica

Chair
David M. Bernick Gene W. Lafitte
Michael Boudin Patrick F. McCartan
Frank W. Bullock, Jr. J. Garvin Murtha
Charles J. Cooper , A. Wallace Tashima
Sidney A. Fitzwater Charles Talley Wells
Mary Kay Kane R

)
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Appendix A —
Appendix B —
Appendix C‘—
Appendix D —
Appendix E —

Appendix F —

Proposed Amendmerits to the Federal Rules of Appellate Procedure and
Form 6

Proposed Amendments to the Federal Rules of Bankruptcy Procedure and
Official Forms 1 and 15

Proposed Amendments to the Federal Rules of Civil Procedure and
Supplemental Rules for Certain Admiralty and Maritime Claims
Proposed Comprehensive “Style” Revision of the Federal Rules of |
Criminal Procedure V \
Proposed “Substantive” Amendments to the Federal Rules of Criminal
Procedure

Report to the Chief Justice on Proposed Rules Amendments Generating
Controversy
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COMMITTEE ON RULES OF PRACTICE AND PROCEDURE
OF THE Agenda F-18 (Appendix A)
JUDICIAL CONFERENCE OF THE UNITED STATES Rules

WASHINGTON, D.C. 20544 September 2001
PR '

F OMMITTEES
Q\J ANTHONY J. SCIRICA CHAIRS OF ADVISORY C

R WILL L. GARWOOD

PETER G. McCABE APPELLATERULES

SECRETARY A. THOMAS SMALL
BANKRUPTCY RULES

DAVID F. LEVI
CIVILRULES

W. EUGENE DAVIS
CRIMINAL RULES

MEMORANDUM MILTON 1. SHADUR
. EVIDENCE RULES

DATE: May 11, 2001

TO: Judge Anthony J. Scirica, Chair
Standing Committee on Rules of Practice and Procedure

FROM: Judge Will Garwood, Chair
Advisory Committee on Appellate Rules

RE: Report of Advisory Committee on Appellate Rules

L Introduction

The Advisory Committee on Appellate Rules meton April 11,
2001, in New Orleans, Louisiana. At that meeting, the Advisory
Committee approved a number of proposed amendments that had
been published for comment, declined to approve one such proposed
amendment, removed four items from the Committee’s study agenda,
and discussed but took no action on several other items. Following
the April 11 meeting, the Committee took two minor actions by mail
ballot; those two actions are identified below. '

Detailed information about the Committee’s activities can be

found in the minutes of the April 11 meeting and in the Committee’s
docket, both of which are attached to this report.
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Report of Advisory Committee on Appellate Rules

~Page 2

Il. Action Items

Several proposed amendments to the Federal Rules of

' Appellate Procedure (“FRAP”") — as well as several complementary
il proposed amendments to the Federal Rules of Civil Procedure

(“FRCP”) — were published for comment in August 2000. The

.. Committee received 20 written comments; no commentator asked to
' testify in person about the proposed amendments. The Committee
*“approved all but one of thé proposed amendments for submission to

" the Standing Committee. Modifications were made to many of the

Rules App. A-2

proposed amendments and Comm1tteeNotes but, inthe Committee’s
view, none of those mod1ﬁcat10ns is so ‘substantial as to Tequire
republication.

“Hﬁ o
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PROPOSED AMENDMENTS TO THE FEDERAL
RULES OF APPELLATE PROCEDURE*
“ Rule 1. Scope of Rules; Title
' *\* *‘ * *

(b) Rules Do Not-AffectJurisdiction——Theserulesdonot

’ i 1- >- 1 . . i. » F ] F ] -
[Abrogated]
- Committee Note

' Subdivision (b). Two recent enactments make it likeiy that, in

the future, one or more of the Federal Rules of Appellate Procedure-
(“FRAP”) will extend or limit the jurisdiction of the courts of appeals.

In 1990, Congress amended the Rules Enabling Act to give the
Supreme Court authority to use the federal rules of practice and
procedure to define when a ruling of a district court is final for
purposes of 28 U.S.C. § 1291. See 28 U.S.C. § 2072(c). In 1992,
Congress amended 28 U.S.C. § 1292 to give the Supreme Court
authority to use the federal rules of practice and procedure to provide
for appeals of interlocutory decisions that are not already authorized
by 28 U.S.C. § 1292. See 28 U.S.C. § 1292(e). Both § 1291 and

*New material is underlined; matter to be omitted is lined through.

8

~

Rules App. A-3



Rules App. A4

2 FEDERAL RULES OF APPELLATE PROCEDURE

§ 1292 are unquestlonably Junsdlctlonal statutes and thus as soon as
FRAP is amended to define finality for purposes of the former or to
authorize interlocutory appeals not provided for by the latter; FRAP
will “extend or limit the Jurlsdlctlon of the courts of appeals,” and
subdivision (b) will become obsolete iFor that reason, subdivision (b)
has been abrogated.

) A o Sy e, oo
I . L 1 T i " |

1. Recommendation

The Committee proposes to abrogate Rule 1(b), which provides
that the rules of appellate procedure “do not extend or limit the
jurisdiction of the courts of appeals.” Rule 1(b) has been rendered
obsolete by recent Congressional enactments that give the Supreme
Court authority to use the federal rules of practice and procedure to
define when a decision of a district court is final for purposes of 28

U.S.C. § 1291 and to provide for appeals of interlocutory orders that,

are not already authonzed by 28 .S, C § 1292.

2 Changes Made After Publlcatlon and Comments - -

b, . ‘w

No changes were: made to the text of the proposed amendment; R

or to the Comm1ttee Note
3.. Summary of Pubhc BComments ‘

The Publlc Cltlzen thlgatlon Group (OO-AP 005) opposes the
amendment. The Group argues that Rule 1(b) “is an appropriate
reminder that the Rules are not intended to create, expand, or reduce
the jurisdiction of the federal courts.” As to the Committee’s concern
about §§ 1292(e) and 2072(c); the- Group. argues that rules enacted
under § 2072(c) would not truly “extend” the jurisdiction of the



)
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federal courts, and, in any event, that Rule 1(b) should not be repealed

“based on what the Rules Committee and ultimately the Supreme

Court might do in the future.” The Group argues that, if and when

the Committee and the Supreme Court act under § 1292(¢), they can-
simultaneously amend Rule 1(b): Finally; the Group suggests that, if
the Committee is intent on acting at this time, it should not abrogate

Rule 1(b), but instead add the following at the end of the tule:

“except as authorized by an Act of Congress permitting the

promulgation of rules affecting the jurisdiction of the courts of
appeals.” - . . < -

Judge Frank H. Easterbrook (7th Cif.) (OO-AP4012) supports
the proposal, because Rule 1(b) “has never been true, given Rule 4
(and a few others).”

The Appellate Practice Committee of the Commercial and
Federal Litigation Section of the New York State Bar Association
(00-AP-017) does not oppose the proposal, but warns that it would
have serious reservations about any future attempt by any of the rules
committees “to weaken the final-decision rule or to enlarge the

‘categories in which interlocutory apBea‘ls now are allowed.”

. The National Association of Criminal Defense Lawyers (00-
AP-019) regards the proposed abrogation of Rule 1(b) as
“undesirable, because of the probability of unintended consequences
in other areas.” It suggests that, instead of abrogating Rule 1(b), the
Advisory Committee should insert the phrase “Except as expressly
authorized by statute” at the beginning of the rule.

The Association’s, particular concern is the alleged conflict
between Rule 4(b)(1)(B) — which permits the government to file an
appeal in a criminal case within 30 days after entry of the order being
appealed —and 18 U.S.C. § 3731 — which requires the government
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to file an appeal in a criminal case within 30 days after the challenged
order “has been rendered.” Because “rendered” means “announced”

rather than' ‘“‘entered,”: and because § 3731 'is jurisdictional,’
Rule 4(b)(l)(B) is “presently invalid” as it extends the jurisdiction of |
the courts'of appeals, The Association is concerned that “Ir]lepeal of
be'interpretedto mean that the Conference thinks .
Rule 4(b)’; s t1m1ng alanguage now extends the Junsd1ct10n of the court

Rule 1(b) could

of appeals

The Adv1sory Commlttee on Procedures for the D C. Clrcult‘,

(OO-AP 020) supports the proposal

Rule 4.“ Appeal as’ of nght — When Taken

(a) Appeal in a Civil Case

s ( 1) T ime for Flhng a Notice of Appeal

i

R (A) In a c1v1l case except as prov1ded in Rules

4(3)(1)(}3) 4(3)(4) and 4(c), the notice of .

. appeal required by Rule 3 must be filed with
the ‘district clerk within 30 “d‘ays after ‘the
Judgment or order appealed from is entered

(B) When the Umted States or its ofﬁcer or

agency is a party, the notice of appeal may be

D

9

Vs

)
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AN
- \

10 :ﬁled by any party within 60 dayﬂs after the
11 ‘ judémen’; or order‘ appealed frorh is en;tered.
12 © An ap_p‘eal’froﬁéh order ggla;nting Qf denyiﬁg '
13 an app; lication folr arwrit of error coramL;%obis :
14 is an ‘app‘ eal in'a civil .case fsr purp “oé;.e's"‘of
15 Rule 4(a). - | :
16 | 7‘;**’,*# B .
Committee Note

Subdivision (a)(1)(C). The federal courts of appeals have

reached conflicting conclusions about whether an appeal from an
order granting or denying an application for a writ of error coram
nobis is governed by the time limitations of Rule 4(a) (which apply in
civil cases) or by the time limitations of Rule 4(b) (which apply in
criminal cases). Compare United States v. Craig, 907 F.2d 653, 655-
57, amended 919 F.2d 57 (7th Cir. 1990); United States v. Cooper,

876 F.2d 1192, 119394 (5th Cir. 1989); and United States v. Keogh,

391 F.2d 138, 140 (2d Cir. 1968) (applying the time limitations of
Rule 4(a)); with Yasui v. United States, 772 F.2d 1496, 1498-99 (9th
Cir. 1985); and United States . Mills, 430 F.2d 526, 527-28 (8th Cir.

1970) (applying the time limitations of Rule 4(b)). Anew part(C)has

been added to Rule 4(a)(1) to resolve this conflict by prov1d1ng that
the time 11m1tat10ns of Rule 4(a) will apply

Subsequent to the enactment of Fed. R. Civ. P..60(b) and 28
U.S.C. § 2255, the Supreme Court has recognized the continued

Rules App. A-7
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availability of a writ of error coram nobis in at least one narrow
circumstance. In 1954, the Court permitted a litigant who had been
convicted of a crime, served his full sentence; and been released from
prison, but who was continuing to suffer a legal disability on account
of the conthlon to:seek a writ of error. coram nobis to set aside the
conviction. United States v, Morgan 346 U.S. 502 (1954). As the
Court recogmzed Jin the Morgan 51tuat10n an application for a writ of
error coram nobis “is of the same general character as [a motion]
under:28 U.8.C. §2255.7 gd at’506 n.4., . Thus, it seems appropriate
that the time hm1tat10ns of Rule 4(a), whmh apply when a district
court grants or denies relief under 28 U, S*Cw +§ 2255, should aiso
apply when a district court grants or demes a writ of error coram
nobis. In addition, the strong public interest in the speedy resolution
of criminal appeals that is reflected in the shortened deadlines of
Rule 4(b) is not present in the Morgan 51tuat10n as the party seeking
the writ of error coram nobzs has already served his or her full
sentence.;, . . [ PRI ‘ AN '

Notwnhstandlng Morgan,;ut is; not clear whether the Supreme
Court continues to. beheve that the' wnt i @f jerror coram nobis is
avallable in federal court In, cwﬂ cases, the Wnt has been expressly
abohshed by Fed!R! Ciy..P. 60(b) Inverlrn
Court. has recently stated that pt has become th,dlfﬁcult to'conceive of
a 51tuat10n”’ in Wthh the writ, ‘“'\ﬁv()uld be necessary or appropriate.”
Carlzsle V. Umted States‘ 517, .i416 429; (1996) (quotmg United
States VA szﬂz 33»1 U. S 469,
Rule; 4(a)(1) is not 1ntended to express\any View on thls issue; rather,
itis merely meant to speelfy tlme hmltatmnslfor appeals.

e M s

Rule 4(a)(1)(C) apphes only to motlonsrthat are in substance
and not merely in form,: apphcatlons for writs of error coram nobis.
L1t1gantswmay bring and label as appheauons ora wnt of error coram
nobis What are in reahty[motlons for anew tnal under Fed. R. Crim.

al ease‘s, the Supreme -

:475 n 4 (1947)) The amendment to

e
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P. 33 or motions for correction or reduction of a sentence under Fed.
R. Crim. P. 35. In such cases, the time limitations of Rule 4(b), and
not those of Rule 4(a), should be enforced.

1. Recommendation
The Committee proposes to add a new Rule 4(a)(1)(C) to
provide ‘that .an appeal from an order granting or denying an
application for a writ of error coram nobis is governed by the time
limijtations of Rule 4(a)(which apply in civil cases) and not by the tlme
limitations of Rule 4(b) (which apply in cnmmal cases)
2. Changes Made After Pubhcatlon and Comments

No changes were made to the text of the proposed amendment
or to the Committee Note. : .

3. Summary of Public Comments

The Public Cltlzen thlgatlon Group (00-AP- 005) supports the

- proposal.

Judge Frank H. Easterbrook (7th Cir.) (00-AP-012) objects
that “[t]his new text . . . is not parallel to subsections (A) and (B) of
Rule 4(a)(1).” He recommends eliminating subsection (C) and instead
amending the first sentence of Rule 4(a)(1) to begin “In a ¢ivil case
(including coram nobis) . . . .” More broadly, Judge Easterbrook
objects to amending Rule 4 to specifically address coram nobis cases:
“Why deal separately with a single kind of motion — and an abolished
one at that! . . . Rule 4(a) is limited to civil cases; but Rule 60(b)

Rules App. A-9
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abolishes coram nobis in civil cases. The Committee Note tries to deal

with this incongruity, \bu‘t unsuccessfully.”. .. Cr

Finally, Judge Easterbrook believes that, if the coram nobis
problem is to be addressed, it should be addressed as part of a general
rule that classifies the many post-J udgment motions in criminal cases
that might, or might not, be deemed ‘civil’ and thus afforded 30 days
for appeal.” He suggests addlng to FRAP elther a general rule for
c1a551fy1ng motions made in criminal cases— e.g., “an.order formally

in a criminal, case is treated as civil for purposes of this rule unless it -

isa, sentence of unpnsonment ora cnmmal fine” —~or a rule thatlists
Easterbrook says that the Seyenth@;rcmt» has whad “noutrouble
classifying coram nobls as civily but lots of trouble” with other
motions, such as: *forfelture and, wpost Judgment motions for return of

property

The Natlonal Assoclanon of Crlmlnal Defense Lawyers (00-
AP-019) supports the proposal.

The Advisory Commlttee on Procedures for the D.C. Clrcult
(00-AP-020) supports the proposal. - Lo N

Rule 4. Appeal as of nght — When Taken

(a) Appeal ina ClVll Case

,\T(f

*****

| ;(5) Mbtionlfer Extension of Time.

)
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a notice of appéal if:

(A) The district court may extend the time to file

G a party $o moves no later than 30 days

after the tlme prescrlbed by this Rule
4(a) explres and

(i)  r egardless of whether its motlon is filed

i

before or dunng the 30. days after the

time rescnbed b ﬂ'llS Rule A(a

‘n,

L_e_m that party shows excusable

h

neglect or good cause.

& % % ok ok

Committee Note ,

Subdivision (a)(5)(A)(i). Rule 4(a)(5)(A) permits the district

courtto extend the time to file a notice of appeal if two conditions are
met, First, the party seeking the extension must file its motion no later
than 30 days after the expiration of the time originally prescribed by
Rule 4(a). Second, the party seeking the extension must show either

excusable neglect or good cause. The text of Rule 4(a)(5)(A) does -

not distinguish between motions filed prior to the expiration of the
original deadline and those filed after the expiration of the original

deadline. Regardless of whether the motion is filed before or during:

Rules App. A-11
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the 30 days‘after the original deadline expires, the district court may
grant an extension if a party shows elther excusable neglect or good
cause. e, R !

Despite the text of Rule 4(a)(5)(A), most of the courts of appeals
have held that the good cause standard applies only to motions
brought prior to the expiration ofithe original deadline and that the
excusable neglect standard appliesionly to motions brought during the
30 days following the expiration of the original deadline. See
Pontarelli v. Stone, 930 F.2d 104, 109 10 (Ist Cir. 1991) (collecting
cases from the:Second, “Flfth Slxttheventh Eighth, Ninth, and
Eleventh Circuits). These courts have relied heavily upon the
Advisory Committée Note 1o the it 979 ‘amendment to Rule 4(a)(5).
But the Advisory . Commfctee Note refers to a draft of the 1979
amendment that was ultlmately «re_] jected: The rejected draft directed
that the good cause standard apply only to motions filed prior to the
expiration ofthe onglnal deadlme Rule 4(a)(5), as actually amended,
did not. See 16A CHARLES ALAN WRIGHT, ET AL., FEDERAL
PRACTICE AND PROCEDUREn;§y 395@ 3 at 148-49 (2d ed. 1996)

The failure of the courts' of appeals to apply Rule 4(a)(5)(A) as
written has also created tensmn between that rule and Rule 4(b)(4).
As amended in 1998, Rule: 4(b)(4) perrmts the district court to extend
the time for filing a notice of appeal in a criminal case for an

additional 30 days upon: afmdmg of excusable neglect or good cause. |

Both Rule.4(b)(4) and the; Adv1sory Committee Note to the 1998

amendment make it clearithat:an ?xtensmn can be granted for either
excusable neglect or good*cause,,x‘:egardless of whether a motion for

an extension ‘is filed before or c}unng the 30 days following the
explratlon of the ori glnal deadhne ¥

‘»‘wi‘r V

Rule 4(a)(5)(A)(11) h}has 3 beenu amended to correct this

misunderstanding and to brmg the i‘ule in harmony in this respect with -

£
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" Rule 4(b)(4). A motion foran extension filed prior to the expiration

of the original deadline may be granted if the movant shows either
excusable neglect or good cause. Likewise, a motion for an extension
filed during the 30 days following the expiration of the original
deadline may be granted if the movant shows either excusable neglect
or good cause. ~

The good cause and excusable neglect standards have “different
domains.”. Lorenzen v. Employees Retirement Plan, 896 F.2d 228,
232 (7th Cir. 1990). They are not interchangeable, and one is not
inclusive of the other. The excusable neglect standard. applies in
situations in Wthh there is fault; in such situations, the need for an
extension is usually occasioned by something within the control of the

‘movant. The good cause standard applies in situations in which there

is no fault — excusable or otherwise. In such situations, the need for
an extension is usually occas10ned by somethlng that is not within the
control of the movant. g X

Thus, the good cause standard can apply to motions brought
during the 30 days following the expiration of the original deadline. ‘

If, for example, the Postal Service fails to deliver a notice of appeal,
amovant might have good cause to seek a post-expiration extension.
It may be unfair to make such a movant prove that its “neglect” was
excusable, given that the movant may not have been neglectful at all.
Similarly, the excusable neglect standard can apply to motions brought

prior tothe expiration of the original deadline. F or example, amovant

may bring a pre-expiration motion, for an extension of time when an
error committed by the movant makes it unlikely that the movant will
be able to meet the ongmal deadhne

Rules App. A-13
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1. Recommendatlon .

The Comm1ttee proposes to amend Rule 4(a)(5)(A)(11) to
provide that a, d1str1ct court may extend the time to file a notice of -

. appeal upon’ tlmely motion of-a party if the party shows either

Rules App. A-14

excusable neglect or good cause, regardless of whether the motion is
filed w1th1n the unextended appeal tlme or within the next 30 days

4 "“1?? ‘\”\\I\ ’*"‘u‘ i

0

Changes Made After Publlcatlon and Comments =‘

the end of the, Commrtte : [Note to clanfy‘ the wdlfference between the
good cause and excusable‘ neglect standards )

:(‘\)L‘,?“lw N e it
L

| 3l Summary of Pubhc Comments

The United States Postal Service (00-AP-003) agrees that Rule
4(a)(5)(A) should be amended to resolve the circuit split, but argues
that the rule should endorse the view of the majority of the courts of
appeals —1i.e.; that the good cause standard:should apply to motions

brought prior-to the: expiration of the original deadline and the -

excusable neglect standard should apply to motions brought after the
expiration of the ongmal deadhne - As the owner or leaser of large
amounts of real estate in the United States, 'the Postal Service
extremely concerned w1th state and federal rules and statutes that
determine when ad_1ud1cat1ons of disputes  over title have become
final.” The Postal Service believes that the Committee’s proposal
makes it too easy for litigants to get permission to file untimely
notices of appeal and thus to lengthen judicial proceedings.

)
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The Public Citizen Litigation Group (00-AP-005) supports the

proposal, agreeing that it reinforces the current text of the rule and

promotes harmony with Rule 4(b)(4)

Judge Jon O Newman (2d Cir. ) (00-AP-008) suggestsrevising -

the Committee Note to correct two instances in which, in Judge
Newman’s view, the Committee Note implies that a motion for an

extension can be filed .any time after expiration' of the original

deadline, rather than just within 30 days. Judge Newman s suggested
changes are as-follows: , e \

Desplte the text of Rule 4(2)(5)(A), most of the courts of
appeals have held that the good cause standard applies only to
motions brought prior to the expiration of the original deadline
and that the: excusable neglect standard apphes only to motions
brought ine durrng the 30

| . days followrng the explratlon of the orlgmal deadhn

- Both Rule 4(b)(4) and the Advrsory Commrttee Note to the
. 1998 amendment make it clear that an extension can be granted
for either excusable neglector good cause regardless of whether
a motron for an extens1on is filed before or after—the—time

: ‘ durlng the 30 days followmg the
exprratlon of the onglnal deadhn O .

-Committee on Federal Civil Procedure of the American
College of Trial Lawyers (00-AP-01 0) agrees that the position of the
majority of the circuits cannot be reconciled with the text of the

existing rule. However, the Committee urges that “the Rule [be

amended] to conform to existing practice, rather than requiring
existing practice to change to conform to the amendment.” The 30-
day deadline for bringing appeals is extremely important, as it provides

certainty to parties and attorneys. - Few. miotions to extend brought

Rules App. A-15
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after the deadline:expires are successful, as the excusable neglect
standard is “quite strict.”: To permit such motions to be-granted on a
mere showing of good cause — that is, a'showing of “neglect [that]
was not excusable” — would introduce uncertainty and delay into
appellate proceedlngs‘ “The Adv1sory Committee Note does not
explain, why;. if ‘a party’s. failure to -act in:a.timely fashion is
inexcusablej; the prevarhng adversary should be subject to upsettmg
what would: otherwisebe'a final, nonappealable judgment. Nor .

does the Adylsor[y] Commrtteet ‘explain just what:good, cause ‘is-
intended to convey in a mrcumstance -in which the party: has
1nexcusab1y faﬂed to ﬁle amotlon to extend w1th1n the ongmal 30-day

M I h
o

Judge Frank H< Easterbrook (7th C1r ) (OO-AP 012) does not
object to the. substance jof the. proposal; but: finds' it awkwardly
Worded Judge Easterbrook complams that the rule, as drafted, takes
the form: ’ The dlstrre G o‘ourt may extend the time if (a) a patty so
moves; and. (b) regardless of whether the motion is filed at time T,
then . condltlon B, holdsf >, Such.a Structure L - “A and; regardless
whether T, then B” if Judge Easterbrook says, nonqparallel and
hard to follow: : wsuggests that\the text of Rule: 4(a)(5)(A) be left
alone and that amewtprovlsron ;be iadded, either aslan unnimbéred
paragraph oras a\new sabsec’uon ’(B) (neeessltatmg the renumbermg
of current subsectlons (B) and (C i T ‘

The Appellate Practice Committee of the Comimercial and

Federal Lrtrgatron Sectron of theNew York State Bar Association
(00- AP- 017). supports the proposal; although:it regrets that the

proposal is necessitated by the failure. of courts to apply the’ rule/as
written. . RN ,M;‘m‘: B P N

The Advrsory Commlttee on Procedures for the D C. Clrcurt

(00-AP-020): agrees that Rule 4(a)(5)(A) should' be amended to

My,

)
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resolve the circuit split, but argues that the rule should endorse the
view of the majority of the courts of appeals — i.e., that the good
cause standard should apply to motions brought prior to the expiration
of the original deadline and the excusable neglect standard should
apply to motions brought after the expiration of the original deadline.
Failing that, the Committee urges that the Committee Note be
expanded to explain the difference between the good cause and
excusable neglect standards, and to explain how the good cause
standard could apply to “post-expiration” motions and how the

15

excusable neglect standard could apply to “pre-expiration” motions.

Rule 4. Appeal as of Right — When Taken
(a) Appea;l in a Civil Céi;se.
(?) Entry Defined.
(A) A judgment or order is entered for purposes
of this Rule 4(a);
(;)_ if Federal Rulé of Civil Procedure

58(a)(1) does not require a separate

~ document, when i the judgment or

order is entered in compliance—with
Rutes—58—and the civil docket under

Rules App. A-17
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11 | . ..  Federal Rule Qf Civil ‘Proqedur’e 79(a);
13 a : | (gllf Federal Rule o'Af;"Civil\Prhq‘cedure
14 - | " | c 58 ;1 1 Ie 'iiéres”a sie‘j“a.réteﬂdocu’meht ‘/
15 o | Whenithe'l’ﬁdgmént or‘o"rder 1s ‘en"cei'eid‘ m
16 | the civﬂ (focket unde}' Fedgral Rule of
17 C1v11 | prééd;lfé 791‘21;: and Whén the
18 earlier of tﬁése eﬂventé (;ccu1;5: N

19 [ ] ther jud‘gm‘ent‘ or order is set forth
20 oﬁ a seigérate docﬁme;rlt, or

21 | | e 150 da&s ‘havke run from entry of
22 thef ‘1'ud‘g1;nen‘t or order in the civil
23 | * docket under Federal Rule of Civil
24 | Proceciu;e 79(a).

25 | (B) A failure to set forth a judgment or order on
26 a_separate document when required by
27 Federal Rule of Civil Procedure 58(a)(1) does

Rules App. A-18
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el not affect the validity of an appeal from that

judgment or order.

Committee Note

Subdivision @)(7). Several circuit splits have arisen out of

uncertainties about how Rule 4(a)(7)’s definition of when a judgment
or.order is “entered” interacts with the requirement in.Fed. R. Civ. P.
58 that, to be “effective,” a judgment must be set forth on'a separate
document. Rule 4(a)(7) and Fed. R. Civ. P. 58 have been amended to
resolve those splits.

1. The first circuit split addressed by the amendments to Rule

4(a)(7) and Fed. R. Civ. P. 58 concerns the extent to which orders .
that dispose of post-judgment motions must be set forth on separate:

documents. . Under Rule 4(a)(4)(A), the filing ‘of certain post-

judgment motions tolls the time to appeal the underlying judgment

until the “entry” of the order disposing of the last such remaining
motion. Courts have disagreed about whether such an order must be
set forth on a separate document before it is treated as “entered.”
This disagreement reflects a broader dispute among courts about
whether Rule 4(a)(7) independently imposes a separate document
requirement (arequirement that is distinct from the separate document
requiremerit that is imposed by the Federal Rules of Civil Procedure
(“FRCP™)) or whether Rule 4(a)(7) instead incorporates the s¢parate
document requirerent as it exists in the FRCP. Further complicating
the matter, courts in the former “camp” disagree among themselves

about the scope of the separate document requirement that ‘they.

interpret Rule 4(a)(7) as. 1mposmg, and courts 1n the latter “camp”

Rules App. A-19
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disagree among themselves about the scope of the separate document
requirement imposed by the FRCP.

Rule 4(a)(7) has been amended to make clear that it simply
incorporates the separate document requirement as it exists in Fed. R.
Civ. P. 58. If Fed. R. Civ. P. 58 does not require that a judgment or
order be set forth on a separate .document, then neither does Rule
4(a)(7); the judgment or order will be deemed entered for purposes of
Rule 4(a) when it is entered in: the c1v11 docket. If Fed.R. Civ. P. 58
requlres that a Judgment or order be. set forth.on a separate document,

then so does Rule 4(2)(7);: the Judgment or order will not be deemed -

entered for purposes of Rule 4(a) untll‘llt is so'set forth and-entered in
the civil docket (with one qmportant‘ exceptlon descnbed below)

In conjunction with the amendment to Rule 4(a)(7) F ed R. Civ.
P. 58 has been amended to prov1de that orders d1sposmg of the post-
judgment motions listed in new Fed. R Civ. P. 58(a)(1) (which post-
judgment motions. mclude ‘but are not limited to, the post-judgmerit
motions that can toll the time to appeal under Rule 4(a)(4)(A))do not

have to be set forth on separate documents See Fed.'R. Civ. P."

58(a)(1) . Thus, such orders are}; entered for purposes: of Rule 4(a)

when they are entered i in the civilidocket pursuant to Fed: R CIV :

[T . v
dh .

79(a) See Rule. 4(a)(7)(A)(1)

) el \ [ DA
2 The second c1rcu1t spht addr ssed by the amendments to Rule
4(a)(7)and Fed. R. Civ.P.58 concernisithe following question: When

a Judgment or order is. reqmred to/be set forth on a separate document -

under Fed. R.:Civ. P..58 but isj t‘iwdoesrthe time to appedl the

judginent or order ~— or’ the time' to brlng post—Judgment motions, -
such as amotion, for a new maL‘rund'e‘r Fed. R. Civ. P59 — ever -

begin to run‘7 Accordlng toj ieveryjcirenit except the Flrst C1rcu1t ‘the

answer.is “no.” /The; FII‘St“ Clrcultsalone holds that partles will be-

deemed to have waived their nght to have a judgment or order

D
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entered on a separate document three months after the judgment or

- order is entered in the civil docket. See Fiore v. Washington County

Community Mental Health Ctr., 960 F.2d 229,236 (1st Cir. 1992) (en
banc). Other circuits have rejected this cap as contrary to the relevant
rules. See, e.g., United States v. Haynes, 158 F.3d 1327, 1331 (D.C.
Cir. 1998); Hammack v. Baroid Corp., 142 F.3d 266, 269-70 (5th
Cir. 1998); Rubin v. Schottenstein, Zox & Dunn, 110 F.3d 1247, 1253
n.4 (6th Cir. 1997), vacated on other groynds, 143 F.3d 263 (6th Cir.

1998) (en banc). However, no court has. questioned the w15dom of

1mposmg such acapasa matter of policy.

Both Rule 4(a)(7)(A) and Fed. R Civ.P.58 have been amended -

to impose such a cap. Under the amendments, a judgment or order is
generally. treated as entered. when it is entered in the civil docket
pursuant to Fed. R. Civ. P. 79(a). There is one exception: When Fed.
R. Civ. P. 58(a)(1) requires the judgment or order to be set forth on

a separate docurnent, that judgment or order is not treated as entered |

until it is set forth on a separate document (in addition to bemg
entered in the civil docket) or until the expiration of 150 days after its
entry in the civil docket, whichever occursifirst. This' cap will énsure
that parties will not be:given forever to appeal (or to bring a post-
judgment motion) when a court fails toset forth a Judgment or order
ona separate document in wolatlon of Fed R. C1v P 58(a)(1)

3 ‘The third circuit spht - thls split' addressed only by the

amendment to Rule 4(a)(7) — rconcems whether. fhe appellant may
waive the separate document requirement over the obJectlon of the
appellee. In Bankers Trust Co. v. Mallis, 435 U. S. 1381, 387 (1978)
(per curiam), the Supreme Court held that the “parties to an appeal
may waive the separate-;udgment reqmrement of Rule 58.”
Specifically, the Supreme Court held that when a dlstnct court enters
an order and “clearly ev1dence[s] its intent that the .'. order . . .
represent[s] the final decision in the case,” the order is a “final

Rules App. A-21
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decision” for purposes 0of 28 U.S.C. § 1291, even if the orderhas not
been set forth on a separate document for purposes of Fed. R: Civ. P.
58. Id Thus, the parties can choose to appeal \mthout wartmg for the
order to be set forth on.a. separate document e :

. 'y
NI

Courts have dlsagreed about whether the consent of all partles

is necessary to'waive the separate document requirement. -Some
circuits permit appellees to.object to-attempted, Mallis waivers and to

force appellants to, return, to the trral court, request that judgmient be ‘
set forth on a separate document amd -appeal a second time. See, e.g., -

Selletti v. Carey, 173 F.3d 104 109-10 (2d Cir. 1999) Williams v.
Borg; 139, F.3d 737, 739-40 (9th Cir, 1998) SilverStar Enters., Inc.
v. M/V Saramacca, 19 E.3d 1008 1‘» 3 (5th C1r 11994). Other courts
dlsagree and perrmt Mal ;jwal eve ‘ f the appellee ObJ ects.! See

New Rule 4(a)(7)(B) is 1ntendeds lbo
Court’s holding in: Mallis and to make clearthat the decision whether
to wajve ] the requ1rement that the Jludgment of prder be set forthon a
separate - document 's the' appellant’
appellant 1 who needs 4 clear mgnal asto
of appeal ‘has begun to run. 1If the appellant chooses to br1ng an

. appeal without waiting for, the Judgment or order to be set forth on a

Rules App. A-22

separate document, then there isnoreason why the dppéllee should be
able to object.. All that would result from honormg the: appellee s
objectlon would! be delay Lo q o e

4. The final crrcult spht waddressed by the amendment to Rule

4(a)(7) concerns the .question whether an appellant who chooses to

waive the separate document reqmrement must appeal within 30 days .

(60 days if the government is a party) from the entry in the civil

thr to codlfy the Supreme

5 ialone. - It is, after all, the -
whenthe tlme to file anotice .

o
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docket of the judgment or order that should have been set forth on a
separate document but was not. In Townsendv. Lucas, 745 F.2d 933
(5th Cir. 1984), the district court dismissed a 28 U.S.C. § 2254 action
on May 6, 1983, but failed to set forth the judgment on a separate
document. The plaintiff appealed on January 10, 1984. The Fifth
Circuit dismissed the appeal, reasoning that, if the plaintiff waived the
separate’ document requirement, then his appeal would be from the
May 6 order, and if his appeal was from the May 6 order, then it was
untimely under Rule 4(a)(1). The Fifth Circuit stressed that the
plaintiff could return to the district court, move that the judgment be

set forth on a separate document; and appeal from that judgment -

within 30 days. Id. at 934. Several other cases have embraced the
Townsend approach..:See, e.g., Armstrong vi Ahitow,36. F.3d 574,
575 (7th Cir. 1994) (per curiam); Hughesv. Haltfax County Sch. Bd.,
823 F.2d 832, 835-36.(4th Cir. 1987);:Harris v. McCarthy, 790 F.2d
753, 756 n.l (9th Cir. 1986) S

Those cases are in the- dlstmct rmnorlty There are humerous
cases in which courtsthave heard appeals that were not filed within:30
days (60 days if the government was a party) from the judgment or
order that should have been set forth on a separate document but was
not. See, e.g., Haynes, 158 F.3d at 1330-31; Clough v. Rush, 959
F.2d 182, 186 (10th Cir. 1992) McCalder v. California Library
Ass’n, 955 F.2d 1214, 1218-19 (9th Cir. 1990). In the view of these

courts, the remand in T ownsend was . {iprecisely the purposeless ‘

spinning of wheels abjured by - the Court i in the [Mallis] case. ” 15B
CHARLES ALAN WRIGHTET AL. FEDERALPRACTICEANDPROCEDURE
§ 3915, at 259n8 (3d ed. 1992) :

The Commrttee agrees w1th the majonty of courts that have ‘

rejected the Townsend approach. Indrafting new Rule 4(a)(7)(B) the

Committee has been careful to avoid phrases such as “otherwise |

- timely appeal” that might imply an endorsement of Townsend.

Rules App. A-23: -
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1. Recommendaﬁom A [}

The Comm1ttee proposes“to amend Rule 4(a)(7) 10 resolve
several circuit spllts lOVer. questlons that atise whena party seeks to" "
appeal a Judgment or o derlthat is required to be 'set forth on a -
: not‘ : tIn conjunctlon w1th concurrently

walve“the lseparate document eq‘ lifeme ap
appealable Judgment or order even if the{"’pp‘ellee objects (4) An' O
appellant may choose to ‘wawe the separate document requlrernent J

-~ iNo changesHWere madeito
or to the third or lfourth mlmlb e
except thatf* i =

1 This »Was to -
rnalntam styhst1c consrstency The appellate rules and the civil rules
consrstently refer to entermg u rlrents on the cw"l docket and to
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- { Two major changes were made to the text of proposed Rule
4(a)(7)(A) — one substantive and .one stylistic. The substantive
change was to increase the “cap” from 60 days to 150 days. The
Appellate Rules Committee and the Civil Rules Committee had to
balance two concerns that are implicated whenever a court fails to
enter its final decision on a separate document. On the one hand,
potential appellants need a clear signal that the time to.appeal has

begun to run, so that they do not unknowingly forfeit their rights. On

the other hand, the time to appeal cannot be allowed to run forever.

A party who receives no notice whatsoever of a judgment has only

180 days to move to reopen the time to appeal from that judgment.
See Rule 4(a)(6)(A). It hardly seems fair to give'a party who does
receive notice of a judgment an unlimited amount of time to appeal,
merely because that judgment was not set forth on a separate piece.of
paper. Potential appellees and the judicial system need some hmlt on
the time within which appeals can be brought. . :

The 150-day cap properly balances these two-concerns. When
an order is not set forth on a separate document, what sighals litigants
that the order is final and appealable is a lack of further activity from"
the court. A 60-day period of inactivity is not sufficiently rare to
signal to litigants that the court has entered its last order.. By contrast,
150 days of inactivity is much less common and thus more clearly
signals to htlgants that the court is done W1th thelr case.

The maJor styhstlc change to Rule 4(a)(7) require‘s' some
explanation. In the published draft, proposed Rule 4(a)(7)(A)
provided that “[a] judgment or order:is' xentered for purposes of this
Rule 4(a) when it is entered for purposes of Rule 58(b) of the Federal
Rules of Civil Procedure.” In other words, Rule 4(a)(7)(A) told
readers to look to FRCP 58(b) to ascertam when a Jjudgment is
entered for purposes of starting the runmng of'the time to appeal.
Sending appellate: lawyers to the civil rulés to’ dlscover whén time

" \m

Rules App. A-25
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began to run for purposes of the appellate rules was itself somewhat
awkward, but it was:made-more confusing by'the fact that, when-
readers went to proposed FRCP 58(b), they found this introductory -

clause: - “Judgment is entered for purposes of Rules 50, 52

54(d)(2)(B) 59 60 and 62 when

Th1s 1ntroductory clause ‘was - confusmg for‘ both appellate.
lawyers and trial lawyers.. It was. -confusing for appellate lawyers
because Rule: 4(a)(7) informed them that FRCP 58(b)would tell them .

when the time begins, to,run for;putposes of the.appellate’ rules, but

when:they got to; FRCP 58(b) they found a rule that, by its'terms,

dictated only when the time beg gms to run for purposes of certain civil -

rules.; Theintroductory clause was confusmg fortrial lawyers because
FRCP 58(b) described Whe udgment is entered for some purposes

under‘thewcwﬂ rules; /but, th was i
judgment is entered for: other purposes " Bl

To avoid this confusion; the Civil Rules Committee, on the
recommendation of the Appellate Rules Committee, changed the
introductory clause in;FRCP 58(b) to read simply: “Judgment is
entered-for purposes of these: Rules when . . . .” In addition, Rule
4(a)(7)(A) was. redraﬂedl so that the tnggerrng events for the runmng
of the timeto appeal (entry imr the' c1v1l docket, and being set forth on

a separate document, or passage of 150 days) were incorporated

directly into.Rule 4(a)(7), rather than indirectly through a reference to
FRCP 58(b). . This ieliminates the: need for. appellate; lawyers to
examine Rule 58(b) and any chance ‘that Rule 58(b) s 1ntroductory
clause (even as modlﬁed) mlght eonfuse them. . ,

[ e o
i by a !
iy L “

! A redraft of Rule 4(a)(7) was faxed to members of the Appellate
Rules. Commrttee two Weeks after our meetrng in New Orlea.ns The
Committee consented to the redraft w1thout objection.
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.. We do not believe that republication of Rule 4(a)(7) or FRCP 58
isnecessary. Insubstance, rewritten Rule 4(a)(7)(A) and FRCP 58(b)

operate identically to the published versions, except that the 60-day

cap has been replaced with a 150-day cap — a change that was

suggested by some of the commentators and that makes the cap more”

forgiving.
3. Summary of Public Comments

Jack E. Horsley, Esq. (00-AP-002) opposes proposed Rule
4(a)(7)(B), as he believes that it creates “an open window for evasion
and possible concealment.” |

- The Committee on Federal Courts of the Association of the
Bar of the City of New York (00-AP-004) commented only on the
60-day provision — that is, the amendment to FRCP 58 that provides
that a judgment or order required to be set forth on a separate
document will be deemed “entered” When itis'so set forth or 60 days
after it is-entered in the civil docket, whichever oceurs first. The
Association believes that the current separate document requirement
protects parties from madvertently losing their rights to appeal “by

putting the losing party firmly on:notice that a final and appealable -

judgmenthad been entered.” The: Assoc1at10n opposes any weakening
of the separate, document requlrement r ?

The Assoc1at1on expressed sympathy w1th thls Comm1ttee s
desire to address the time bomb problem, but suggests that better
alternatives exist: (1) Encourage district court judges and clerks to
comply with the separate document requirement. Ifj udges and clerks
would simply enter judgments and ordets on separate documents the
time bomb problem would dlsappear (2) Amend the appellate and

civil rules to provide that the prevalhng party can start the time to -

appeal running on a judgment or order that was not entered on a

Rules App. A-27
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separate document by serving notice of the entry of that judgment or
order on'the other. parties.. (3).Amend FRCP 58 as proposed, but

lengthenthe 60-day (‘safe: harbor” to at least 180 days. A 6-month"

hiatus in court proceedings is sufficiently rare that it would provide

fair notice to litigants that “the case:is over at the District Court level ‘

and . . . the time for appeal has arrived.”

The Public Citizen Litigation Group (00-AP-005) supports
some of the proposed amendments to Rule 4(a)(7) and FRCP 58 and
opposes-others: .- ... .. T

1. The Groupf‘suppor’ts Rule 4(a)(7).. It agrees that Rule 4
should be amended to make clear that the appellate rules do not

impose.a separate. document requrrement of their own, but simply

mcorporate the separate document requ1rement of the o1v11 rules. |

e Ho wun -

2. The Group does noty support amendmg FRCP 58 to provrde 1

that orders dlsposmg of; post—trlal motions do not have to be entered

on a separate document.; ‘The . Group confessesthat it finds thls a:

“close questlon as orders drsposmg of postTJudgment motions.
generally dlscrete and 1mbued Wlth ﬁnahty” and thus provide notrce to

the losing partres that the time to rappeal is running. However, in -

some complex cases. mvolvmg multiple paities: and claims and insome.

cases mvolvmg requests for attorneys’ifees; the, “ﬁnahty yof a post- .

judgment order may not be as apparent. The Group urges that, even
if the Commrctee goes, forward;, Wlth the proposed :amendment, it
should make clear; that the sepanate .document:rule is; retained for
orders that, dlspose ‘of “motlons other: rthan those] listed iny proposed
FRCP 58(a)(1) The Group: Would whowever support an amendment
to FRCP 58. that Would clarify that ian order; appealable under the

collateral order doctnne «does not need toybe'entered'on a separate g

document» O R TS I iE T SO Con

s I T
LA sl L " IR o
5 o ‘ W ‘\V’
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.. 3. The Group strongly disagrees with the 60-day provision,
Wthh it says, “is at odds w1th the most valuable purpose of the
separate-document rule” — its “signaling function.” The Group
argues that the purpose of the. separate document requirement is to
give parties fair notice that the time to appeal has begun to run, so that
parties will not inadvertently lose their rights to appeal. The Group
believes that it makes no sense to “retain the separate-document
requirement and then allow it to evaporate at some point after an
appealable order is entered.” The Group argues that, “in the ordinary
case where the losmg party has notice of the relevant order (but.no
separate document has been entered), and does not appeal within 30
days of the entry of that order, the mere passage of an additional 60
days generally will not alert the losing party that an appeal isnecessary
if that party was unaware beforehand.”

- As to the t1me bomb problem ‘the Group makes several
comments: (a) The easiest way to eliminate the time bomb problem
is for. CllStl’lCt court judges and clerks to simply enter judgments and
orders on‘qseparate documents, which is not difficult.. (b) The time
bomb problem can also easily be avoided by the winning party, who
can moye for entry of the judgment or order on a separate document,

(c) Although the Group concedes that there are alarge number of -

published dec1s;ons addressmg the failure to enter a judgment or order
on a separate, document it does not beheve that the time bomb
problem is s1gmﬁcant and, inany event, 1t believes that the number of
cases 1nvolv1ng time bombs are dwarfed by the number of cases “in

which potent1al appellants arewell served by the signalirig function of .

FRCP 58.” (d) Cases in which appeals are not brought until long after
the judgment or order is: entered; “generally are cases of genuine
ambi gu1ty asto whether the' underlymg orderis ‘ﬁnal’ for purposes of
appe oo P

Rules App. A-29



T S kTS T

Rules App. A-30

28 FEDERAL RULES OF APPELLATE PROCEDURE

4. The Group supports proposed Rule 4(a)(7)(B). It agrees that
the decision whether to waive the separate document requirement
should be the appellant’s alone, and it agrees with the rejection of
Townsend’s holding.  The Group points out, though, that the rejection
of Townsend will have only 11m1ted practlcal consequences if the 60--.
day prov151on is retalned VRO e

‘1“1 ), | oL "‘“ q J . }f M ¥

Prof Bradley Scott Shannon (OO-AP-O()7) submitted & lengthy o
and complicated comment. He acknowledges the seriousness of the -
problems addressed by the -amendmerits to Rule 4, and FRCP 58;in -
fact, he, argues that “[d]ramatlc reform in: \'thls area 's desperately
needed ks vk RN ; AR

The thrust of Prof Shannon s comme"ntis that the problems that v
concern the Advisory Committee are rooted not in the separate
document requirement of FRCP 58, ‘but i thevrmanner in which

“judgment’;is defined in FRCP: 54(a). FRCP'5 8 T hues that every '

“judgment”;be entered on a separate document./Ac¢ording't to Prof.
Shannon, district court, Judges and clerks ‘are awarg of this requlrement
and try to comply with it.  The! problem i in decldmg when the court:
has issued a“judgment.”, (Under FRCP 54(a) H” ‘ c‘outt actlon -
is a. judgmen turnsupon whetherf tio; Jealable)
ascertaining’ the appealablhty of icourt;act
dlfﬁcult Inshort thereasonforthe w1d sp >

ascertain. Whether a court actlon 1s» appe i
for purposes of FRCP 54@) UIRTIE ISR
I, " | [ L L

Prof Shannon dlscnsses other problems with! ;wthe way FRCP
54(a) /defines Judgment ‘He argues, ifor' ek"ample I that -court
proceedmgs can be terminated with orders that are final but are not
appealable. . In such cases, nothing denominated a“final judgment” is
ever entered on a separate document.
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"+ The Committee Note to the amendment to FRCP 58 .

acknowledges that a literal application of FRCP 54(a) would create

“many horrid theoretical problems” that could be solved only by -

“[d]rastic surgery on Rules 54(a) and 58.” The Civil Rules Committee
declined to undertake such “[d]rastic surgery,” as it believes that these
theoretical problems “seem to have caused no real difficulty” in
practice.

b

Prof. Shannon disagrees with the Committee. As noted, he .

believes that, among other problems, the definition of “judgment” in
FRCP 54(a) creates the time bomb problem. Although Prof. Shannon

“understand[s]” the Committee’s - “caution” in employing ‘an

“incremental approach ”he urges awholesale revision of FRCP 54(a).

In particular, he urges that whether an order ‘is defined as a -

“judgment” under FRCP 54(a) — andithus must be entered on a

separate document under FRCP 58 — should turn not. on whether the - -
order is appealable, but on whether the prder 18 final..Prof. Shannon

cites as among the advantages of thls approach the fact that
ascertaining ﬁnahty would be easier thaLn ascertaining appealablhty

He also argues that his approach would assure that the conclusion of
every civil action (the entry of a separate document entitled “final
judgment”) would be as clearly dehneated as the commencement of
every civil action (the ﬁhng ofa complamt) Co ok

The Adv1sory Commlttee on Rules of Practlce & Internal

‘ Operating Procedure .of the United States Court of ' ‘Appeals for

the Ninth Circuit (OO-AP-OI 1) expresse‘»s no opinion on 1 Rule 4(a)(7)

specifically, but recommends changes toithe proposed amendments to
FRCP 58. The Committee is concerned that, ds. drafted new FRCP

58 will lead ‘parties to beheVe that the time to appeal does not-begin -

to run on an: appealable order untll the order is entered on a separate
document. The Committee fears that this wﬂl result inthe inadvertent
loss of appellate nghts by partles who beheve that as long as an order

. Rules App. A-31
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is not entered on a. separate document, it does:not have.to be
appealed. The Committee ‘also fears that this will result:in district
courts being deluged by requests from: ‘winning ‘parties to enter all

orders onrseparate documents - even-orders- to which theiseparate

document requirement: does not apply —to ensure that the:time to

appeal begms torun. ¢ onoc oot nT e L

The Committee proposes a redraft of FRCP 58. The redraft of
FRCP 58(a) provides that only a judgment ‘‘that terminates a district

court action” must be set forth on aseparate document, and explioitly
provides that S[aJppealable interlocutory orders; partial judgments. -

certified - ‘pursuant to FRCP 54(b), and appealable post-judgment
orders do not require a separate document.” The redraft.of FRCP'
58(b) adds ‘language providing that, in cases .in, which a. 'separate

document is not required but nevertheless entered, the judgment will, -

be deemed. “entered” - upon :the later. of (1) the :entry- date, ofﬂth
Judgment ori(2) | the entry date:of the separate document Sy

} T . Dol } ’ p : ol

Judge Fr,ankH tEasterbrook (7th Cir. ) (00- AP 012) seems to

have two,, major concerns about the proposed rev151ons to Rule

4(a)(7)(B) ok e L PR
Flrst Judge Easterbrook obJects to the uSe of the Word
“validity.” He states that appeals can be “proper” or “effective,” but
not “valid.” He also contends that “the point of this change is not that
notices of appeal are vahd but; that particular decrs1ons are: deemed

final, and itis ﬁnahty\that makes an appeal proper Lo i

1 ' . JM :,‘w e ¢

Second Judge Easterbrook essentrally opposes the 60 day'

prov151on and favors retalnmg the: iseparate document fequirement as

it exists. He argues that wrthout the warmng provided by a separate -
document some litigants. Wlll fail to recognize that the time to appeal -

has\beg}un jto run’and ‘:‘ﬁnd themselves “hornswoggled out of their

Rules App. A-32
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appeals.” He argues that other litigants will “pepper courts of appeals
with arguments that one or another decision marked the ‘real’ end of
the case, so that the clock must be deemed to have started more than
30 days before the notice of appeal.” Still other litigants will
“bombard[] the court with notices of appeal from everything that
might in retrospect be deemed a conclusive order.”

The Appellate Practice Section of the State Bar of Michigan
(00-AP-13) opposes the 60-day prov151on because of the possibility
that litigants could find themselves foreclosed from being able to
appeal without the “readily deﬁned trigger” provided by the separate
document requirement. As to the time bomb problem that the 60-day
provision eliminates, the Section has three comments: (1) the problem
would not exist if district courts would simply comply with the
separate document requlrement (2) winning htlgants can always
protect themselves against time ‘bombs by moving to have the
judgment or order entered on a separate document; and (3) the
Section questions® whetherthere are actually enough problem’ cases
to justify adoption of a 60-day rule.” ‘

. The Los Angeles County Bar Association Appellate Courts
Committee (00-AP-014) “heartily endorses™ the proposal, which, it
believes, will provide “greater certainty” in an area that is now
“fraught with peril and confusion.” ,

Michael Zachary, Esq. (00-AP-015), a supervisory staff
attorney for the Second Circuit, does not object to the proposed
changes to FRAP 4(a)(7), but has three concerns about the proposed
changes to FRCP 58: ! ‘ :

First, Mr. Zachary states that proposed FRCP 58(b) “appears to
establish a new benchmark for determining a judgment’s entry date:

the date it is “set forth’ in a separate document, as opposed to the date

Rules App. A-33
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of entry in the civil: docket.” He complains that “set forth” is

ambiguous; it is ‘‘not defined anywhere and it could be 1nterpreted to ;
refer to “the date the, separate document is written, or the date it'is '
51gned bya Judge or clerk of court, or the date it'is. ﬁled or entered.” -

Second Mr Zachary argues that the use of the Word “‘1t jin

proposed FRCP 58(b)(1) is amblguous asthe word “appears to refer
to a ‘judgment’ in asituation where no document labeled “judgmeént’

will: e‘xist. cThe relevant document wrll be. an order whlch the".’f

(b) I, Tlme ofE
i~ 50 52 54(d 2)(B),‘

,460 and 62:1,. o g

‘(l) i whenv,‘,w
in the civil dbcket under Rule 79(a), and @ . W

(2) ' if a separaté document is required by Rule 58(a)(l)
: upon the earlrer of these events

(A) when rt-rs—set—fortlron—a—separatc-docmnertt the ‘

separate document 1S entered in the civil docket
under Rule 79(a1 . RN

B) when 60 days have run from entry on the civil -

docket under Rule 79(a).

Finally, Mr. Zachary opposes the 60-day provision because

“although it prevents reactivation of dormant cases, it will return us,.

in part, to the pre-1963 problem of litigants unfairly losing their right

i) udgment is entered for purposes of Rules ;

he or er”drs osing of the motron is entered

®,
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to appeal when the order terminating the case is not clear or when .

certain types of motions which donotaffect finality are still pending.”
He also fears that the provision will give litigants an incentive to file

-a notice of appeal from every order that, although not entered on a
* separate document, might have been intended by the district court to

terminate the case. Finally, he does not think that the time bomb
problem is serious. He has not seen many time bombs in his work for
the Second Circuit, and winning litigants can easily protect against
time bombs by asking the court to enter judgment on a separate
document : -

. <T he‘.Appellate‘ Practice Committee ot‘ the;:Commer‘cial;and

Federal Litigation Section of the New York State Bar Association

(00-AP:017) objects only tothe:60-day provision. It has no objection
to the remainder of the Rule 4(a)(7)/FRCP 58 proposal, including the
provisions that would make clear that the appellant alone can waive
the separate document requirement and that orders disposing of
cettain | post-Judgment motions need, not be entered on separate
documents, - The Committee: does note, though, that it would prefer

that FRCP 58 instead prov1de that all'orders. drsposlng of post- -

Judgment motlons be entered on separate documents
As to the 60-day provmon, rthe Commlttee beheves that it
undermines the fundamental purpose of - thie: separate document
requirement, which isto provide; htlgants with a clear warning of when
a judgment has been issued and jthe t1me to appeal’has begun to run.
The Commlttee concedes that the tn;ne bomb problem Is “a real
concern,” but; winning litigants can easﬂy tprotect themselves from
time bombs simply by, asking the dlstrlct court to efiter judgment on
a separate document. \

The thlgatlon Section and the Courts, Lawyers, and the
Administration of Justice Section of the District of Columbia Bar

Rules App. A-35
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(00-AP-018) support proposed FRCP 58(a), which would make clear
that orders disposing of certain post-trial motions neéed not be entered
on separate documents. However the Sections oppose the 60- -day .
provision of proposed: FRCP 58(b), which, they believe, would leave

litigants without clear notlce that judgment has been entered and the; -

time to appeal has begun | to run. The Sections.argue that the solution -
to the. time. bomb problem 1s ito - clarify  the 'separate document ::

requ1rement SO that, dlstnct court Judges and clerks will comply with

itmore often Spec1ﬁcally, the Sectlons recommend that the following

sentence be added to new FRCP 58(b) “If a separate. document is
required by Rule 58(a)( 1) only entry of the separate document shall
constitute entry of the Judgmen e Sectlons also recommend that
language be added o FR( git, clean that pparties may move-
the coutt, to‘ et fo

M court must ‘grant sucha’ moﬁon

Thet S‘e ti
based upon t the S

the proposed
R W P
ﬂges Assoclatmn (00 CV 006)

Wy

estabhsh[] a ba51stvfo “ i that
indefinitely.” e

William J. Borah, Esq. (00-CV-012) opposes the proposed
amendments to FRCP 54 and 58, which, he believes, would “make'the

| separate« documents (when the

kruptcy Judges of the Nmth

:to FRCP 54 and 58, wh1ch Would o

)
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whole issue even more confusing and complicated.” He thinks it
“would not be a bad idea” to abandon the separate document
requirement altogether. ‘

The Advisory Committee on Procedures for the D.C. Circuit
(00-AP-020) supports the 60-day provision, although it urges that
Rule 4(a)(7) and FRCP 58(b) be rewritten to make them easier to
follow. In particular, the Committee recommends that FRCP 58(b)
should make clear that a judgment that is required to be set forth on
a separate document is not “entered” until it is both set forth on a
separate document and entered in the c1v11 docket

Rule 4. Appeal as of Rxght — When Taken
* fi * *® *‘ | iy
(b) Appealin aCriminai‘lCase
(5) Junsdlctlon The ﬁhng of anotlce of appeal under
th1s Rule 4(b) does not d1vest a dlstnct court of
* jurisdiction to correct a sentence under Federal
Rule of Criminal Procedure 35(a) nor does the
filing ofa motlon under 35 (a) affect the validity of
a notlce of appeal ﬁled before entry of the order

dlsposmg of the rnotron The ﬁhng of a motion

under Federal Rule of Criminal Procedure 35(a)

Rules App. A-37
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AP does not suspend the tlme for filing a notice of

aDDeal from a ludgment of conviction.

T LR
R

Commlttee Note ,

Subd1v1s1on ®)(5). Federal Rule of Criminal Procedure 35(a)
permits a districtcourt, acting:within 7 days after the imposition of
sentence, to correct an erroneous.sentence im a criminal case. Some
courts have held that the filing of amotion for correction ofa sentence
suspends the time for filing a notice rof appeal from the judgment of
conviction. See, e.g., United States v. Carmouche, 138 F.3d 1014,
1016 (5th Cir. 1998) (per curiam); United States v. Morillo, 8 F.3d
864,869 (1st Cir. 1993). Those courts establish conflicting timetables
for appealing a judgment of conv1ct10n after the filing of a motion to
correct a sentence. In the First Circuit, the time to appeal is
suspended only for the period provided by Fed. R. Crim. P. 35(a) for
the district court to correct a sentence; the time to appeal begins to
run again once 7 days have passedafter sentencing, even if the motion
is still pending. By contrast, in the Fifth Circuit, the time to appeal
does not begin to run again-until the district court actually issues an
order d1spos1ng of the motlon

Rule 4(b)(5) has been amended to eliminate the inconsistency
concerning the effect of amotion to correct a sentence on the time for
filing a notice of appeal. The amended rule makes clear that the time
to appeal continues to run, ‘even if a motion/to correct a sentence is
filed. The amendment is consistent with Rule 4(b)(3)(A), which lists
the motions that toll the time.to appeal, and notably omits any mention
of a Fed. R. Crim. P. 35(a) motion. The amendment also should

;M | [

®

)
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promote certainty and minimize the likelihood of confusion concermng
the time to appeal a judgment of conviction.

If a district court corrects a sentence pursuant to F ed: R. Crim.

P. 35(a), the time for filing a notice of ‘appeal of the.corrected

- sentence under Rule 4(b)(1) would begin to run when the court enters -

a new judgment reflecting the corrected sentence.

1. Recommendation

The Committee proposes to amend Rule 4(b)(5) to provide that
the filing of a motionto correct a sentence under FRCrP 35(a) does
not toll the time to appeal the judgment of'conviction. ,

2.  Changes Made After Publication and Comments

. The reference ‘to Federal Rule of Criminal Procedure 35(c) was
changed to Rule 35(a) to reflect the pending amendment of Rule 35.

The proposed amendment to Criminal Rule 35, if approved, will take .

effect at the same time that the proposed amendment to Appellate
Rule 4 will take effect if approved -

3. Summary of Publlc Comments

Judge Frank H. Easterbrook (7th Cir. ) (00-AP-012) does not

oppose the proposal in substance, but he thinks that Rule 4(b)(5) —
which “breaks up a single thought into three long phrases” —should

berestyled inits entirety. . He suggests: “Neither the filing of amotion

under Fed. R. Crim. P. 35(c) nor the disposition of such a motion °

affects the proper time to file a notice of appeal, and the filing of a
notice of appeal does not affect the district court’s power to act on

Rules App. A-39



. such a motion.”, Judge Easterbrook concedes that his proposal
“leaves open the question whether a . new (or amended) notice of

38 FEDERAL RULES OF APPELLATE PROCEDURE

appeal is necessary if the district court modified the judgment under
Rule 35(c)” and “may leave an unintended negative implication about
the: status and effect. of other post- Judgment motlons in cnmmal
Cases.” ;i e b ‘ ‘ '

) < ey

The Appellate Practlce Sectlon of the State Bar of Mlchlgan

(00-AP-013) supports the proposal However, the Section requests

that Rule 4(b) be further amended to give prosecutors and defendants
the same amount of time — 30 days — tosbring appeals in criminal
cases.

The National Association of Criminal Defense Lawyers (00-

AP-019) agrees that Rule 4(b)(5) should be amended to resolve the
circuit split, but urges that the split be resolved differently. “Rule
35(c) motions should be treated the same way theirules treat other
motions to amend a judgment — as terminating the appeal time, with
a new ten days commencing upon entry of the order on the motion.

. At the [east, the rule should prov1de that if a timely ‘motion to-

correct a sentence is filed under Rule 35(c), the time to appeal does
not commence until the later of (i) the dateithe motion is ruled upon,

or seven days after imposition of sentence:(when the'court’s powerto -

act explres under that rule), whichever comes first, or (ii) the entry of
judgment.” The Association argues that; in some cases, a defendant
may not file a notice of appeal if his or her concern can be addressed
through a FRCrP 35(c) motion; the defendant should not have to
decide whether or not to appeal “until :the final | icontours of the
sentence are settled.”) Also, as the [ast paragraphiof the - Comm1ttee

Note acknowledges,Jthe revised); Rule 4(b)(5) would reqmre two -

notices of appeal to be; ﬁled in somle cases r C

. S [N
| N

. v [ vk
- et

Rules App. A-40 .
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- The Association further urges that Rule 4(b)(1)(B)(i) be
amended to resolve a conflict between the rule and 18 U.S.C. § 3731.
That conflict is described above, in the summary of the Association’s
comments about the proposed abrogation of Rule 1(b).

Members of the Advisory Committee on Procedures for the
D.C. Circuit (00-AP-020) disagree about the proposal. Some
support it. Others propose that Rule 4(b)(5) be amended so that
FRC1P 35(c) motions toll the time to appeal, but only until the court
disposes. of the motion or the 7-day period expires, whichever is
earlier. These members point out that all circuits agree that a FRCrP
35(c) motion tolls the time to appeal; the circuits simply disagree
about the length of that tolling period. Proposed Rule 4(b)(5), by
contrast, would provide that a FRCrP 35(c) motion does not toll the
time to appeal at all. : ;

Rule 5 Appeal by Permlssmn

L3R

(¢) Form of Papers; Number of Copies. All papers must
conform to Rule 32(a)d) 32(c)(2). Except by the

court’s permission. a paper must not exceed 20 pages,

exclusive of the disclosure statement, the proof of

service, and the accompanying documents required by

Rule S(bY(1)(E). An original and 3 copies must be filed

Rules App. A-41
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unless the court requires a different number by local rule
wor by order in a-particular case.- -
‘ ‘*‘ * ‘*‘ * %k

Committee Note
Subdivision (¢).” A petition for pérmission to appeal,’é‘ilcrOSSQ
petition for permission to appeal, and an answer to a"petition Or cross-
petition for permission to appeal are all: “other papers” for purposes

of Rule 32(c)(2),:and all of the requlrements of Rule 32(a) apply to |
those papers, except as provided in Rule 32(c)(2) ‘During the 1998

restyling of the Federal Rules of Appellgte_ Procedure, Rule 5(c) was

inadvertently changed to suggest that only the requirements of Rule:
- 32(a)(1) apply to such papers. Rule 5(c) has been amended to correct
 that error. o

1 J

Rule 5(c) has been further amended to limit the length of papers
filed under Rule 5.

1. Recommendation

The Committee proposes to amend Rule 5(c) to correct a
typographical error in a cross-reference and to impose a 20-page limit
on petitions for permission to appeal, cross-petitions for permission

to appeal, and answers to petitions or cross-petitions for permission
to appeal.



9

FEDERAL RULES OF APPELLATE PROCEDURE 41

2. Changes Made After Publication and Comments

No changes were made to the text of the proposed amendment ‘

or to'the Committee Note
3. Summary of Public Commehts

. The Public Citizen Litigation Group (00-AP-005) supports the
proposal, although it urges that the limitation on the length of Rule 5
papers be expressed in words rather than pages. It suggests that Rule
5 papers be limited to 5,600 words. (Dividing the old 50 page limit
for briefs into the new 14,000-word limit for briefs . results in a
calculation of 280 words per page; 20 pages multiplied by 280 words
is 5,600 words.) The Group also suggests that typeface requirements
(similar to those applied to briefs in Rule 32(a)(5)) be imposed on
Rule 5 papers.

Judge Frank H. Easterbrook (7th Cir.),(OO;AP-O 12) urges that
any limit on the length of Rule 5 papers be expressed in words rather

than pages, to remove the incentive for counsel to play games with -

type size and line spacing. He suggests 5,600 words (for the same
reason as the Public Citizen thlgatlon Group) “or, to be generous
6,000 words.” :

The Appellate Practice Sectmn of the State Bar of Mlchlgan ‘
(00-AP-013) does not oppose placing a limit on Rule 5 papers, but .
believes that the limit should be expressed in words, rather thanun :

pages.

4 The Los Angeles County Bar Association Appellate Courts

‘Committee (00-AP-014) does not oppose placing limits on Rule 5

papers, but stresses that 20 pages will be insufficient in some complex
cases, and recommends that the circumstances under which a court

Rules App. A-43 -
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will grant permission to exceed the 20-page limit should be specified.
At present, the proposal says only that the limit can be exceeded with
“the court’s permission”; it says nothing about when such permission
should be granted. The Committee suggests that.a “good cause”
standard be incorporated into the rule — “including a list of factors
that might warrant relief from the 20-page hmlt ool

The Appellate Practice Committee of the Commercial and
Federal Litigation Section of the New York State Bar Association
(OO-AP 017) supports the | proposal‘ - A

| B T 1 |

The‘ Adv1sory Commlttee on Procedures for the D C. Clrcult

(OC-AP-OZO) supports the proposal : S A AU

’ﬁ I W ?“ '

Rule 15(f) -

The Committee proposed to add a new Rule 15(f) to provide

that when, under governing law, an agency order is rendered non-
reviewable by;the filing of a petition for rehearing or similar petition

with the agency, any petition for review or application to enforce that

non-reviewable order would be*held in abeyance and become effective

when the agency disposes of the last such review-blocking petition:
Proposed Rule 15(f) was modeled after Rule 4(a)(4)(B)(i) and was

intended to align the treatment of premature petitions for review of
agency orders with the treatment of premature notices of appeal of
judicial, dCGISIOIlS . The Committee voted to defer action on'this
proposal ! *m light of the strong opposition of the Advisory Committee

on Procedures for the D.C. Circuit. The Committee hopes to meet -

with the chief ]udge and clerk of the D.C. Clrcult about those
ob]ectlons D ‘

R

)

o
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‘-Rule21l. Writs of Mandamus and Prohlbltlon, and Other
Extraordinary Writs

* % % % %

(d) Form of Papers; Number of Copies. All papers must

conform to Rule 32t} 32(c)(2). Except by the

- .court’s permission. a paper must not exceed 30 pages.
exclusive of the disclosure statement. the proof of

erv1ce, and the accompanymg documents regulred by

Rule 21( a)( 2)(C). An original and 3 cop1es must be filed

unless the court requires the filing of a different number
by local rule or by order in a particular case.
Committee Note

‘Subdivision (d). A petition for a writ of mandamus or
prohibition, an application for another extraordinary writ, and an
answer to such a petition or application are all “other papers” for
purposes of Rule 32(c)(2), and all of the requirements of Rule 32(a)
apply to those papers, except as provided in Rule 32(c)(2). During
the 1998 restyling of the Federal Rules of Appellate Procedure, Rule
21(d) was inadvertently changed to suggest that only the requirements
of Rule 32(a)(1) apply to such papers Rule 21(d) has been amended
to correct that error.

Rules App. A-45
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Rule21(d) has been further amended to hmlt the 1ength ofpapers
filed under Rule 21. .

1. Recommendation

The Committee proposes to amend Rule 21(d) to correct a
typographical error in a cross-reference and to impose a 30-page limit
on petitions for extraordinary relief (such as mandamus) and answers

_ to those petitions.

Rules App. A-46.

2. Changes Made After Publication and Comments

No changes were made to the text of the proposed amendment
or to the Committee Note, except that the page limit was increased
from 20 pages to 30 pages. The Committee was persuaded by some
commentators that petitions for extraordinary writs closely resemble
principal briefs on the merits and should be allotted more than
20 pages. :

3. Summary of Public Comments

The Public Citizen Litigation Group (00-AP-005) supports the
proposal, although it urges that Rule 21 papers be limited to 5, 600
words instead of 20 pages. ‘

The Advisory Committee on Rules of Practice & Internal

Operating Procedure of the United States Court of Appeals for .

the Ninth Circuit opposes the proposal, insofar as it limits Rule 21
papers to 20 pages. “Twenty pages is not enough for extraordinary

writs,” which are submitted “in extraordinary situations” and “under -

extreme time pressure without the luxury of close editing.” The

-
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Committee recommends that, if Rule 21 papers are to be limited, they
be limited to 14,000 words, as are principal briefs under Rule

32(a)(7)(B).

Judge\Frank H. Easterbrook (7th Cir.) (00-AP-0 1 2)urgesthat .

. any limit on the length of Rule 21 papers be expressed in words rather

than pages, to remove the incentive for counsel to play games with
type size and line spacing: He suggests 5,600 words.

;\ The Appeliaté;Practice Section o'ftﬂh‘é‘State Bar of Michigan
(00-AP-013) does not oppose placing a limit on Rule 21 papers, but
believes that the limit should be expressed in words, rather than in:

pages

The Los Angeles County Bar Assoclatmn Appellate Courts
Committee (00-AP-014) is “greatly concerned” about the proposed

+ 20-page limit on Rule 21 papers. Petitions for extraordinary relief

often must “set[] forth a complicated factual or procedural
background” or “survey[] a voluminous body of cases in a rapidly
evolving and complex area of law.” Inaddition, some circuits require
counsel petitioning for extraordinary relief “to address a whole list of
independent factors required to justify extraordinary relief.” Given
that 20 pages will often be insufficient, the Committee urges that the
circumstances under which a court should grant perm1ssmn to exceed
the limit should be set forth in detail. )

The Appellate Practice Committee of the Commercial and
Federal Litigation Section of the New York State Bar Association
(00-AP-017) does not oppose placing a limit on Rule 21 papers but
urges that, because such papers are similar to principal briefs filed in

ordinary appeals, the limits expressed in Rule 32(a)(7) should apply.

Rules App. A-47 .
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. The National Association of Criminal Defense Lawyers (00-
AP-019) does not.oppose placing a limit on Rule 21 papers, but
argues that the 20-page limit is “too short,” and that the limit should" .
be stated in words, not in pages. It recommends a limit of 9,500
words, “about 35 pages:of traditional 12 point Courier type.” "“A

mandamus petltlon ‘has more in.common with a‘brief'on the merits "

than it does with. most appellate motions,” . and therefore the limit..
should be longer than that; applled to motion papets. ; At the.same,
time, “it is the rare: mandamus petltlon that involves more than one
issue, ”“and therefore the hmlt 1shpuld he‘§honer than that apphed to

vvvv

comprorhlse PRI

The Advisory Committee on Procedures for the D.C. Clrcult
(00-AP- 020) supports the proposal SR L

. Rule’ 24. Proceedmg m Forma Pauperls o

‘s
H ’ ’:»" e
1 ; " "\ .

(a) Leave to Proceed ln“Forma Paupens L
: LTI D Lo 4
( 1) Motlon in the Dlstnet Court Except as stated in

b : . 7‘5 b o | by '
Rule 24(a)(3), a palty to a dlstr1ct-court actlon Who
e R RRE S »w,,‘: ) :

desires to appeal in forma paupens rhust ﬁle

motlon in the dlstnct court. The party must attach

anafﬁdav1t that C

4
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~

(A) shows in the detail prescribed by Form 4 of
the Appendix of Forms the party’s inability to
pay or to give security for fees and costs;

(B) claims an entitlement to redress; and

(C) . states the issues that the party intends to
present on appeal.

Action on the Motion. If the district court grants
the motion, the party may proceed on appeal
without prepaying or giving security for fees and
costs, unless a statute provides otherwise. If the
district court denies the motion, it must state its
reasons in writing.

Prior Approval. A party who was permitted to

proceed in forma pauperis in the district-court

1

action, or who was determined to be financially

unable to obtain an adequate defense in a criminal

47
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n case, may-proceed on appeal in forma pauperis
- without further authorization, unless:

- (A) thedistrict court — before or after the notice
of appeal is filed — certifies that the appeal is
not taken in good faith or finds that the party
is not otherwise entitled to pl;oceed in forma

. pauperis—In—that-event—the—district—court
must and states in writing its reasons for the

certification or finding; or

(B) a statute provides otherwise.

* ok ok ok K

Committee Note -

Subdivision (a)(2). Section 804 of'the Prison Litigation Reform
Act of 1995 (“PLRA”) amended 28 U.S.C. § 1915 to require that
prisoners who bring civil actions or appeals from civil actions must
“pay the full amount of a filing fee.” 28 U.S.C. § 1915(b)(1).
Prisoners who are unable to pay the full amount of the filing fee at the
time that their actions or appeals are filed are generally required to pay
part of the fee and then to pay the remainder of the fee in instaliments.
28 U.S.C. § 1915(b). By contrast, Rule 24(a)(2) has provided that,
after the district court grants a litigant’s motion to proceed on appeal

O

)

o
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in forma pauperis, the litigant may proceed “without prepaying or
giving security for fees and costs.” Thus, the PLRA and Rule
24(a)(2) appear to bein conﬂlct S ‘

.

Rule 24(a)(2) has been amended -to resolve this conﬂlct
Recogmzmg that future legislation regarding prisoner litigation is
likely, the Committee has not attempted to incorporate into Rule 24
all of the requirements of the current version of 28 U.S.C. § 1915.

‘Rather, the Committee has amended Rule 24(a)(2) to clarify that the

rule is not meant to conflict with anythmg requlred by the PLRA or
any other statute. ‘ :

Subdivision (a)(3). Rule 24(a)(3) has also been amended to

eliminate an apparent conflict with the PLRA. Rule 24(a)(3) has.

provided that a party who was permitted to proceed in forma pauperis
in the district court may continue to proceed in forma paupens in the
court of appeals without further authorization, subJect to certain
conditions. The PLRA, by contrast, provides that a prisoner who was

permitted to proceed in forma pauperis in the district court and who .

wxshes to continue to proceed in forma paupens on appeal may notdo

0 “automatically,” but must se€k, permission. See,’ .e.g., Morgan v.
Haro 112 F.3d 788,789 (5th Cir,;1997) (“A ; pnsoner who seeks to
proceed IFP;on appeal must obtam leave to so. proceed despite
proceedmg IF Pin the dlStI‘lCt court. ”) Lo

'
!

Rule 24(a)(3) has been amended to resolve this confhct Agam

recognlzmg that future legislation regarding prisoner litigation is -
likely, the Committee has not attempted to incorporate into Rule 24 |

all of the requirements. of the current version of 28 U.S.C. § 1915.
Rather, the Committee has amended Rule 24(a)(3) to clanfy that the
rule is not;meant to conflict with anythmg requlred by the. PLRA or
any other statute RN .

Rules App. A-51
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1. Recommendation . e Ce

The Commiﬁee proposes to amendﬂRule‘24~(a) —whichgoverns

the ability of parties to proceed in forma pauperis on appeal — to
eliminate apparent conflicts with'the Prison L1t1gat10n Reform Actof
1995 A Y 4 o L o o

TR ““ R wi b e

2. ‘ \Changes Made After Publlcatlon and Comments

No changes were made to the text?of the proposed amendment a

or to the Committee Note, except that “a statute provides.otherwise”,
was substituted in place of “the law requires otherwise” in the text. of
theruleand conformmg changes (aswellasa couple of minor stylistic
changes) were made to the Comm1ttee Note.; i i

i ' . e i ! {1
3 Summary of Publlc Comments

Moo i ' ,

1’ oo "'w

The Pubhc Cltlzen thlgatlon Group (OO-AP 005) supports the '

TO Osa.]. e “U,‘;*M‘ ‘3 u"’ w T AT
p . i th

Judge Frank H Easterbrook (7th C1r ) (OO-AP 012) has two
objections to the proposal., “First, he does not agree that the PLRA
and Rule24(a) conﬂlct -and he complalns that “[tThe Committee Note

does not cite the portlon of the PLRA that it perceives to-be in .

conflict with Rule 24(a)(2).” Second, he argues that, even if there is
a conflict, it is not necessary to-amend Rule 24(a). The PLRA was
enacted after the pre-restylizéd Rule24(a), and thus the PLRA
“trumps” anything in| ‘Rule 24(a). The enactment of the restylized
Rule 24(a) in 1998 should not: change Lthls result, las “all of the non-
substantiye changes made in 1998 containi Comm1ttee Notes with a

no-change-mtended clause, Wthh[ should be ienough to keep

§ 2072(b) out of the picture.” Flnally, he objects to the phrase:“the
law requires otherwise.” He argues that the clause should instead

Rules App. A-52 .
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read “a statute requires otherwise” (as the appellate rules are
themselves “laws™) and, in any event, that the clause is unnecessary —
again because “[a] more recent statute always overrides the rules.”

The Natmnal Association of Criminal Defense Lawyers (00-
AP- 019) has several comments: o

1; In Rule 24(a)(1)(A) (which is not affected by the' proposed
amendments), a comma should be inserted after “shows” or the
comma that appears after “Forms” should be deleted

2. In Rule: 24(a)(2), “an 1ntroductory ‘Except as othermse

. ‘expressly provided by :statute,”” should be substituted. for the

“unnecessarily imprecise” phrase “unless the law requires otherwise.”

The Association points out that “the law” might be “understood to

include circuit precedent for example ”

3. The As5001at10n argues that Rule 24(a)(3) — both as it now

exists and as amended — conflicts. with the Criminal Justice Act
(“CJA”). The present versmn of Rule 24(2)(3) provides that a party

who was permitted to proceed IFP in the district court “or who' was -

determined to be financially unable to obtain an adequate defense in
a criminal case” may automatically proceed IFP on appeal, with two
exceptions: The party may not proceed IFP on appeal (a) if the
district court finds that the appeal is not taken in good faith, or (b) if
the district court finds that the party is no longer indigent. The
proposed amendment to Rule 24(a)(3) would add a third exception—
if “the law requires otherwise” — a reference to the fact that the
PLRA does not permit “automatic” IFP status on appeal in the cases
to which the PLRA applies.

The Association argues that, in the context of direct appeals
from criminal cases, these exceptions conflict with the CJA. Under

Rules App. A-53
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18 U.S.C. § 3006A(d)(7), defendants who are “determined to be
financially unable to obtain an adequate defense in‘a criminal case” (to

quote Rule 24(a)(3))are permitted to-appeal “without prepayment of

fees and costs or security therefor and without filing the affidavit
required by section 1915(a) of title 28.” The. CJA does-not give
district courts any authority to disallow IFP status indirect. appeals in
criminal cases when the courts deem the appeals ‘not taken in good
faith.” If-a district court finds thata defendant is no longer idigent,
it can terminate" the Hwappomtment of 'counsel ; under 18+1.S.C.
§ 3006A(c). Andthe PLRA doesnot apply at all to-criminal ‘cases.
In other words, the first exceptlon in Rule 24(a)(3) conflicts with the
CJA, the second exceptlonjls unnecessary, and; the third except1on is
inapplicable., Thus, Rule' 24(a)(3) should be amended to make itclear
that it.does: not apply ;o ‘dlrect appeals n cnmmal cases [e]lther a

() “Mahn‘ei‘\oﬂSer‘vice I R P
S ST LTk
a): '\Serv1ce may beq any. of the followmg

(A) personal ncludlng dehveg{ toa resgonmbl

person at the ofﬁce of counsel
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(B) by mail;or;

(C) by third-party commercial carrier for delivery
~within 3 calendar days: ; or

(D) by electronic means, if the party being served

consents in writing,

If authorized by local rule, a party may use the

court’s transmission equipment to make electronic
service under Rule 25(c)(1)(D). o

When reasonable considering such factors as the
immediacy of the relief sought, distance; and cost,

service on a party must be by a manner at least as

53

expeditious as the manner used to file the paper

with the court.

rﬁpﬂnﬁrbicpersnn-at-theafﬁcecrfcmmd— Semce

- by mail or by commerc1al carrier is complete on

mailing or delivery to the carrier. Service by

Rules App. A-55
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electronic_means is complete on transmission,
unless the party making service is notified that the

paper was not received by-the party served.

* % kK %

Committee Note

Rule 25(a)(2)(D) presently authorizes the courts of appeals to
permit papers to be filed by electronic means. Rule 25 has been
amended in several respects to permit papers also to be served
electronically. In addition, Rule 25(c) has been reorganized and
subdivided to make it easier to understand.

Subdivision (c)(1)(D):. New subdivision (c)(1)(D) has been
added to permit service to be made electronically, such as by e-mail
or fax. No party may be served electronically, either by the clerk or
by another party unless the party has consented in wrltlng to such
service. : .

A court of appeals may not, by local rule, forbid the use of
electronic service on a party that has consented to its use. At the
same time, courts have considerable discretion to use local rules to
regulate electronic service. Difficult and presently unforeseeable
questions are likely to arise as electronic service becomes more
common. Courts have the flexibility to use their local rules to address
those questions. For example, courts may use local rules to set forth
specific procedures that a party must follow before the party will be
deemed to have given written consent to electronic service.

»
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Parties also have the flexibility to define the terms of their
consent; a party’s consent to.electronic service does not have to be
“all-or-nothing.” For example, a party may consent to service by
facsimile transmission, but not by electronic mail; or a party may
consent to electronic service only if “courtesy” copies of all
transmissions are mailed within 24 hours; or a party may consent to
electronic service of only documents that were created with Corel
WordPerfect.

Subdivision (c)(2). The courts of appeals are authorized under
Rule 25(2)(2)(D) to permit papers to be filed electronically.
Technological advances may someday make it possible for a court to
forward an electronically filed paper to all parties automatically or

semi-automatically. When such court-facilitated service becomes

possible, courts may decide to permit parties to use the courts’
transmission facilities to serve electronically filed papers on other
parties who have consented to such service. Court personnel would
use the court’s computer system to forward the papers, but the papers
would be considered served by the filing parties, just as papers that are
carried from one address to another by the United States Postal
Service are considered served by the sending parties. New subdivision
(c)(2) has been added so that the courts of appeals may use local rules
to authorize such use. of their transmission facilities, as well as to
address the many questlons that court-facilitated electromc service is
likely to raise. G

Subdivision (c)(4). The second sentence of new subdivision
(c)(4) has been added to provide that electronic service is complete
upon transmission. Transmission occurs when the sender performs

the last act that he or she must perform to transmit a paper.
electronically; typically, it occurs when the sender hits the “send” or |

“transmit” button on an electronic mail program. There is one
exception to the. rule that electronic service is complete upon

Rules App. A-57
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transmission: . If the sender is notified — by the sender’s e-mail
program or otherwise — that the paper was not received, service is
not:complete, and the sender must take additional steps' to effect

service. "A paper has been “recewed” by the party on'which-it has
been served as long as the party has the : ab1hty to Tetrieve it. ‘A party
cannot, defeat service by choosmg notto access electromc ma11 on 1ts ‘

Server ARERNE s, ! w:w» Wb

1. Recommendatlon

The Commrttee proposes to amend Rule 25(0) to’ authonze

parties to use electromc means to serve other parties who have:
consented to electronic service, to permit parties to use the court’s-
transmission facilities to make electronic service (when authorized by
local rule), and to define when electronic service is complete. In’
addition, . the Comm1ttee proposes. to reorgamze and subdmde“

Rule 25(c) to make 1t eas1er to understand R S

P20 Changes Made After Publlcatlon and Comments .

- No changes were«made tothe text of the proposed amendment

A paragraph:was added to the! Commlttee Note to-clarify that consent

to electronic service is not an “all-or—noﬂnng” matter.
3. Summary of Pubhc Comments

The Public Cltlzen thlgatlon Group (OO-AP—OOS) generally
supports the electromc service’ rules but ralses three concerns:

1. What does it mean to say that a party must consent “in
writing”? Does an exchange of e-mail suffice? Must there be a “hard

®

)
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copy” writing with an original signature? Does the. consent in
whatever form, have to be filed with the court?

2. Parties should be required to serve and file a hard copy of
every document that is served electronically. A document that is

attached to an e-mail will be paginated differently for every recipient

who opens and prints it, due to dlfferences among e-mail and word
processing programs and pnnters Thus, if the parties and the court

are to be able to refer to the partlcular page of a document, hard

copies of that document will have to be served and filed.

3. There is an 1ncons1stency between the proposed rules —
which seem to envision that electronic service can serve as the sole
means of serving a document “—and Rule 3 1(b) — which requires

that two copies of briefs be served on every party. The Committee.

should either require that parties serve.hard copies of every .

electronically served- document | (as suggested above) or amend

service is used.

le

- The Adv1sory Commlttee on Rdles of Practlce & Intemal

Operatmg Procedure of the United States Court of Appeals for
the Ninth Circuit (00-AP-011) beheves that several issues need to be
clarified; (1) The Committee suggests that the proposed rule should

" Rule 31(b) to eliminate the two-copy reqmrement when eleqtromc‘,

“explain the difference between non-rece1pt of amessage (it nevergot .

there) as opposed to a message that has yet to be read (the automated
‘I’m out of the office’ messages).” (2) tThe Committee. also seeks
clarlﬁcatlon about “what a litigant is required to tell the coutt; if a
party notified the court that he served a document by e-mail and then
found out it didn’t get there, is he required to provide the court with
that. update or tell the court what hg d1d thereafter?” (3) The
Committee asks.what * steps or obhgatlons are, triggered When

LS

Rules App. A-59
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document is served by e-mail, but it cannot be read by the recipient -

due to formatting or othér problems?” .. - . . R

" Judge Frank H. Easterbrook (7th Cir.) (00-AP-012) is
“enthusiastic” about the electromc service rules, but he objects to

requiring consent “in writing.” “The unpheatlon of Rule 25(c)(1)(D) -

that agreement must be recorded onipaper before the parties may

move forward- electromcally is incompatible with [the Electronic -
Signatures in Global and National Commerce Act;15U.S.C.§§ 7001
et seq., whichpermits ‘people ‘'to make .and “sign” agreements; -

electronically]. Let people 51gmfy the1r agreement in whatever way
they ﬁnd satlsfactory T R T R r

B

The Appellate Practlce‘wSectmn of the State Bar of Mlchlgan '
(00-AP-0 13) generally supports the electromc service rules, but urges

that “the proposed amendment [be] modlﬁed to require that electronic; - -
service'be accompamed by traditional sérvice of a Hard copy of the -
document.” The'Section'is concefned that; unlike service by mail o1
hand, electronic service will “generally go straight to an attorney’s'

computer rather than be “channeled through support staff.” If an
attorney isawayfrom the officel »for:several days 1o onemay discover

that a document has been sétved, and 2 a deadlme to respond to the
document may pass. The Section ncedes that attorneys could avoid -
this problem by, for exarnple aforvtardmg thelr e-mail to’ support staff

featuire which informs senders that

‘art‘rcularvdate However, “notall-
: : ] r know of its avarlabrhty ?
The Sectlon alsoi is concemed about 1€ g1nat10n problem described

by the Public Cltlzen Dltlgatlen GIOUp : SRR

or actlvatmg an automaucwreply‘

Thew Appellate Practlce Commlttee of the Commerclal and
Federal Litigation Section of thejNew York State Bar Association
(00-AP-017) supports the proposal

Rules App. A-60.. -
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- The National Association of Criminal Defense Lawyers (00-

~ AP-019) supports the electronic services rules, but stresses that it is

critical that electronic service only be allowed if the recipient consents

in writing. Electronic service will raise many issues, such as what

happens when an attachment can’t be opened or when each recipient’s

copy of abriefis pagmated dlfferently For these reasons, “[a]Jdvance
consent is essential.” '

The Advisery Committee on Procedures for the D.C. Circuit
(00-AP-020) supports the proposal, although it suggests that language
be added to the Committee Note to clarify that consent to electronic
service is not an “all-or-nothing” affair. Parties should be able to
define the terms of their consent; for example, they should be able to
consent to service by fax but not by e-mail. The Committee also asks
how a party served electronically will know that a paper has been
) - signed under proposed Rule 32(d) (the Committee suggests requiring
@ a “certificate of signature”) and asks when service will be deemed
\ complete in the situation in which service does not completely fail, but
- issimply delayed for a few days, and the serving party is made aware
of that delay.

Rule 25. Filing and Service

1 k %k % K %

2 (d) Proof of Service. -

3 (1) A paper presented for filing must contain either of
4 the following:

Rules App. A-61
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- (A):an acknowledgment of service by the person

“served;.or ..

. |
T S B
[t IR "

‘\" i
Ji

R

. (B)irproofof service consisting of a statement by
AN SR C o

NS

the person who made service certifying: Dt

(1) . the date and manner of service;

. (ii)u  the names of the persons Ser‘v‘ed' and

o

v

(111) thelr mallmg or electromc addresses

facsnmle numbers or. the addresses of

the places of dehvery, as agpropnate for

t_hs_mannero___lm_c_e_

* ok ok ok %

)
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Committee Note

Subdivision (d)(1)(B)(iii). ‘Subdiviéion (d)(1)(B)({ii) has been

' amended to require that, when a paper is served electronically, the

proof of service of that paper must include the electronic address or
facsimile number to which the paper was transmitted.

1. Recommendation

- The Committee proposes to amend Rule 25(d) to require that a
proof of electronic service must state the electromc address or
facsimile number of the party served. .

- 2. Changes Made After Publication and Comments

The text of the proposed amendment was changed to refer to
“electronic” addresses (instead of to “e-mail” addresses), to include
“facsimile numbers,” and to add the concluding phrase “as appropriate
for the manner of service.” Conforming changes were made to the
Committee Note. S ’

3. Summary of Public Comments

Judge Frank H. Easterbrook (7th Cir.) (00-AP-012) objects
to the phrase “mail or e-mail addresses.” He points out that “[e]-mail
is just one means of exchanging information.” Litigants may, for
example, “post information on each other’s web or FTP sites.” Judge

Easterbrook suggests substltutmg physmal or electronic addresses.”™

The AdV1sory Commlttee on Procedures for the D. C  Circuit
(00-AP-020) suggests that “facsimile numbers” be added after “e-mail

\‘

Rules App. A-63
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addresses” and that “as appropriate for the method of service” be
added at the end of the subd1v151on

Rule 26.. Computmg and Extendmg Tlme . o

***** -

(c) Additional Time after Service. When a party. is
required or permitted to act within a prescribed period
aftera paper is served on that party 3 calendar days are

added to the prescnbed period unless the paper is

delivered on the date of service stated in the proof of -

service. For 0ses of this Rule 26(c). a paper that is

. serVed electromcally is not treated as dehvered on the

3

date of service stated in the proof of service. ‘

Committee Note

Subdivision (c). Rule 26(c) has been amended to provide that
when a paper is served on a party by electronic means, and that party

is required or permitted to-respond to that paper within a prescribed -

period, 3 calendar days are added to the prescribed period. Electronic

serviceis usually instantaneous, but sometimes it is not, because of -

technical problems. Also, if a paper is electronically transmitted to a
party on a Friday evening; the party may not realize that he or she has
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been served until two or three days later. Finally, extending the “3-
day rule” to electronic service will encourage parties to consent to
such service under Rule 25(c).

1. Recommendation

The Committee proposes to amend Rule 26(c) to provide that
when a paper is served on a party by electronic means, and that party
is required or permitted to respond to that paper within a prescribed
period after service, 3 calendar days are added to the prescribed .
period.

2. Changes Made After Publicatioﬁ and Comments

No changes were made to the text of the proposed amendment
or to the Committee Note.

3. Summary of Pﬁblic Comments

The Public Citizen Litigation Group (OO-AP-OOS) supports the
proposal, -

Roy H. Wepner, Esq. (00-AP-006) did not take a position on
the proposed amendment to Rule 26(c), but, in commenting on the
proposed amendment to Rule 26(a)(2), described an ambiguity in the
way the two rules intersect. (See Mr. Wepner’s comments on Rule
26(a)(2), summarized below.)

Judge Frank H. Easterbrook (7th Cir.) (00-AP-012) objects

to extending the 3-day rule to electronic service, which, he says, will
“slow([] litigation down.” He argues that one of the reasons cited in

Rules App. A-65
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the Committee Note— the possibility of “technical problems” —can
also ‘occur in hand delivery. (e:g., a law firm’s receptionist‘or mail

room may fail to get a hand-delivered package to a lawyer). The 3- .

day rule does not apply to hand delivery, and Judge Easterbrook
believes that electronic service should be treated likewise., . . .

Evenifthe 3-day rule is to be applied to electronic service, Judge
Easterbrook suggests that the last sentence of Rule 26(c) be rewritten
to state simply: - “For purposes .of this Rule 26(c), electronic service

is treatedthe same as service by mail.” Asdrafted,J Judge Easterbrook
says, the last sentence of Rule’ 26(0) s phrased in the negatlve and

will leave many readers scratching their heads.”

Most members of the Advisory Committee on Procedures for
the D.C. Circuit (00-AP-020) oppose extending the 3-day rule to
electronic service, The govemment attorneys on the Comm1ttee
support the proposal. : : :

Rule 36. Entry of Judgment; Notice

* %k 3k ok ok

(b) Notice. On the date when judgment is entered, the clerk -

must mathto serve on all partles a copy of the opmlon—

or the Judgment, if no. oplmon was wntten — and a'

notice of the date when the judgment was entered.. ' ©

o
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Committee Note

Subdivision (b). Subdivision (b) has been amended so that the
clerk may use electronic means to serve a copy of the opinion or
judgment or to serve notice of the date when judgment was entered
upon parties who have consented to such service.

1. Recommendation

The Committee proposes to amend Rule 36(b) so that the clerk
may use electronic means to serve a copy of an opinion or judgment
or to serve notice of the date when judgment was entered upon parties
who have consented to electronic service. - B

2. Changes Made After Publication and Comments

No changes were made to the text of the proposed amendment
or to the Committee Note.

3. | «‘Summary of Public Comments S AR

The Public Citizen Litigation Group (OO-AP—OOS) supports the
proposal.

Judge Frank H. Easterbrook (7th Cir.) (00-AP-012) supports
the proposal

The Adv1sory Committee on Procedures for the D.C. Clrcult
(00-AP-020) supports the proposal. o

Rules App. A-67
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Rule 45. Clerk’s Duties _

* %k % ok %k
(c) - Notice of an Order or J udgment. Upon the entry of an
order or judgment, the circuit clerk must immediately

 serve by-mail a notice of entry on each party—ta—the

pmcee&mg with a copy of any oplmon and must note

'

the marl-mg date of service on the docket Serv1ce ona

party represented by counsel must be made on counsel
. Committee Note

Subdivision (¢). Subdivision (c) has been amended so that the

clerk may use electronic means to serve notice of entry of an order or
judgment upon parties who have consented to such service.

1.. - Recommendation

The Committee proposes to amend Rule 45(c) so that the clerk

may use electronic means to serve, notice of entry of an order or
judgment upon parties who have consented to electronic service.

fl

o
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2. Changes Made After Publication and Comments

No changes were made to the text of the proposed amendment
or to the Committee Note.

- 3. Summary of Public Comments
The Public Cxtlzen thlgatmn Group (OO—AP -005) supports the
proposal
the proposal

The Advisory Commlttee on Procedures for the D.C. Clrcult
(00-AP- 020) supports the proposal.- v

C:' ‘ ' Rule 26. Computmg and Extendmg Tlme
I | ~(a) Computmg Tlme The followmg rules apply in
2 | Cos computmg any penod of time specified in these rules or
3 in any local rule, court order,“or applicable statute: |
4 (1) Exclude the day of the act, event, or default that
’5 begins the period. -
6 ' o (2) Excludeintermediate Saturdays Sundays and Iégél
7 : hohdays when the penod is less than 7 11 days,

8 unless stated in calendar days

N j udge Frank H. Easterbrook (7th Clr ) (OO-AP 012) supports ‘

Rules App. A-69
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g 4

- Committee Note

Subdivision (a)(2). The Federal Rules of Civil Procedure and

" the Federal Rules of Criminal Procedure compute time differently than

Rules App. A-70

the Federal Rules of Appellate Procedure. Fed. R. Civ. P. 6(a) and
Fed. R. Crim. P. 45(a) provide that, in computing any period of time,
“[wlhen the period of time prescribed or allowed is less than 11 days,
intermediate Saturdays, Sundays, and legal holidays shall be excluded
in the computation.” By contrast, Rule 26(a)(2) provides that, in
computing any penod of time, a litigant should “[e]xclude
intermediate Saturdays, Sundays, and legal holidays when the period
islessthan 7 days, unless stated in calendar days.” Thus, deadlines of
7, 8,9, and 10 days are calculated differently under the rules of civil
and criminal procedure than they are under the rules of appellate
procedure. This creates a trap for, ‘unwary litigants: No good reason
for this discrepancy is apparent, and thus Rule 26(a)(2) has been
amended so that, under all three sets of rules, intermediate:Saturdays,
Sundays, and legal hohdays will be excluded when computing
deadlines under' 11 ‘days but will be- counted when computing
deadlines of 11 days and over.

1. ’Recomméndation

The Committee proposes to amend Rule 26(a)(2) to provide
that, in computing deadlines under FRAP, intermediate Saturdays,
Sundays, and legal holidays should be excluded when computing
deadlines under 11 days but should be counted when computing
deadlines of 11 days and over. At present, time is computed one way

4

»

)

~.
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under the appellate rules and another way under the rules of civil and
criminal procedure; the amendment would ehmmate that dlspanty

2, Changes Made After Pubhcatlon and Comments

No changes were made to the text of the proposed amendment
or to the Committee Note.

‘3. ‘_Summary of Public Corrlments -
Jack E. ‘Horsiey, Esq. (OO-AP70(52) supports the proposal.

. The Public Citizen Litigation Group (OO—AP 005 ) supports the
proposal ‘ ‘

Roy H. Wepner, Esq. (00-AP,-OO6) »“heartily concur[s]” With

the proposal, but urges the Committee to address an ambiguity inthe
way Rule 26(a)(2) interacts with Rule 26(c).” Under amended

Rule 26(a)(2), the question whether intermediate Saturdays, Sundays,

and legal holidays are counted in calculatmg a deadline will turn on

‘whether the deadline is less than 11 days. The ambiguity is this: In

deciding whether a deadline is less than 11 days, should the court first .
count the 3 days that are added to the deadline under the 3-day. rule .
of Rule 26(c)? (Rule 26(c) provides; that “[w]hen aparty is required

or permitted to act within a prescribed period after a paper is:served
on that party, 3 calendar days are added to the prescnbed period
unless the paper is delivered on the date of service stated in the proof
of service.”) Or should the court add those 3 days only after it first
calculates the deadhne under Rule 26(a)(2)‘7 ‘

A lot turns on the 1ssue Suppose that on the face of arule, a
party has 10 days to respond to a paper that has been served by mail.
If the 3 days are added to the deadline before asking whether the

Rules App. A-71
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deadline is less than'11 days for purposes of Rule 26(a)(2), then the
deadline is'not less than 11 days, intermediate Saturdays, Sundays,
and legal hohdays do count, and the party has 13 calendar days from
the date of service to respond (unless the 13th day falls. on'a weekend
or hohday) If the 3 days are not added to the deadline before asking
whetherthe' deadline is "less ‘than il 1 days: for:-purposes. of Rule

26(a)(2) then the deadline is less than 11 days”and initermediate

Saturdays, Sundays, and legal holldays do not count. The party would
have at least 14 calendar days to respond to the motion; Ifthe 3 days
are then added on top of that deadline, the party would have no. less
than 17 days to respond. ' v ; N

Mr. Wepner reports that there has been extensive litigation over
this question. Mr. Wepner urges that any change made to Rule 26 to
address this ambiguity also be made to FRCP 6, so that tlme is
computed s1rn11arly under both sets of rules S gi o

" e L )» ' woont

Judge Jon O Newmanw (2d Crr) (OO—AP 008) supports the
proposal, except that he. suggest[s] that this process be carried to its
logical conclusron by ehmlnatmg fromithe appellate rules the iconcept
of ¢ calendar days;’ which now appears in the appellate rules, but not
inthe civilor criminal rulesl 7 Judge Newman expresses the behef that
deadlines  expressed. i
Rule 25(c) and Rule 26(

gues’ that ““[slince the three-day provisions

of c1v11 Rule 6(e) and cnmmal Rule 45(e). have no calendar day

exceptmn, the appellate rules ‘also should have none ST ‘:,:rf :
Judge Frank H Easterbrook (7th Crr ) (OO-AP 012) gives hJS

“unqualified approval” to the proposed change to Rule 26(2)(2) and

the related changes .which, he?| says “are: mcely done and long

overdue R R LY

t oth of whlch concern three-day add1t1ons ‘

AT

Q
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The Appellate Practice Committee of the Commercial and
Federal Litigation Section of the New York State Bar Association
(00-AP-017) supports this “long overdue” change to Rule 26(a)(2).
The Committee believes that FRAP could be “further improve[d]” if
the concept of “calendar days” was eliminated.

. The National Association of Criminal Defense Lawyers (00-
AP-019) “strongly supports™ the proposal. Given that the time for a
criminal defendant to appeal is 10 days — a deadline that is currently

calculated one way in the criminal rules and another way in the -

appellate rules — the proposal is particularly welcome to criminal
defense attorneys. The proposal will “remove a source of confusion
and inadvertent error . . . for some ineéxperienced practitioners” and
“will also have the welcome effect of extending by at least two days
the time for defendants to appeal in a-criminal case.”

The Advisory Committee on Procedures for the D.C. Circuit
(00-AP-020) supports the proposal. ‘

Rule 4. Appeal as of Right — Wﬁep Taken
(a) Appealin a Civil C;se.
(4) - Effect of a Moﬁ;)n (‘m!a Notic;e .of ‘Appeal.
(A) Ifaparty timely files in the district court any
| of the following motions under the Federal

Rules of Civil Procedure, the time to file an

Rules App. A-73



10

11

12

13

14

15

72

FEDERAL RULES OF APPELLATE PROCEDURE

appeal runs for all parties from the entry of

- ;‘,,‘;; the order dlsposmg of the last such remalmng

EEEER

(v1) for rehef under Rule 60 if the motlon is

l

ﬁled no. later than 10 days (compnfe&

N
,1!1-(” Tt .
l
R . ! : [

{ e Lo ) :
v 6ta)) after the judgment is entered. -

* %k k¥

"Committee Note

Subdivision (2)@)(A)vi). Rule 4(a)(4)(A)(vi) has been

amended to remove a parenthetical that directed that.the 10-day
deadline be “computed using Federal Rule of Civil Procedure 6(a).”
That parenthetical has become superfluous because Rule 26(a)(2) has

been amended to require that all deadlines under 11 days be calculated

as they are under Fed. R..Civ. P. 6(a).

Rules App. A-74 .

)
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1. Recommendation
. The Committee proposes to amend Rule 4(a)(4)(A)(vi) to delete
aparenthetlcal that will become superfluous in hght ofthe amendment
to Rule 26(a)(2) (described above).
2. Changes Made After Publication and Comments

No changes were made to the text of the proposed amendment

. or to the Committee Note.

3. Summary of Public Comtﬁents

The Public Citizen Litigation Group (OO;AP-OOS) supports the

‘proposal.

Judge Frank H. Easterbrook (7th Cir.) (00-AP-012) supports
the proposal.

The Advisory Committee on Procedures for the D.C. Circuit
(00-AP-020) opposes the proposal. The Committee acknowledges
that the proposal will have no practical impact, as 10-day deadlines
will now be calculated identically under the civil and appellate rules,
but argues that “[a] Rule 60 motion would be governed by the timing
provisions of the federal civil rules, and it seems better for the federal
appellate rules to say so explicitly.” - .

| Rule 27. Motions

'\‘(a) In General. , N

® % % k Xk

Rules App. A-75
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(3) Response

(A) Tlme to file Any party may filea response

to a motion; Rule 27(a)(2) governs its

-contents. The response must be filed within

10 8 days after service of the motidn unless

the court shortens or extends the t1me A

motion authonzed by Rules 8 9 18, or 41

may be granted before the 1+68-day period-

" runs only if the court gives reasonable notice

to the parties that it intends to act sooner.

* ok ok ok ok

Cominittee Note

. Subdivision (a)(3)(A). Subdivision (a)(3)(A) presently requirés -

that a response to a motion be filed within 10 days after service of the
motion. Intermediate Saturdays, Sundays, and legal holidays are
counted in computing that 10-day deadline, which means that, except
when the 10-day deadline ends on a weekend or legal holiday, parties
generally must respond to motions within 10 actual days.

Fed. R. App. P. 26(a)(2) has been amended to prov1de that, in
computing any period of time, a litigant should [e]xclude

Rules App. A-76
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intermediate Saturdays, Sundays, and legal holidays when the period
is less than 11 days, unless stated in calendar days.” This change in
the method of computing deadlines means that 10-day deadlines (such
as that in subdivision (a)(3)(A)) have been lengthened as a practical
matter. Under the new computation method, parties would never

have less than 14 actual days to respond to motions, and legal holidays

could extend that period to as much as 18 days.

Permlttmg partles to, take two weeks or more to respond to
motions would introduce significant and unwarranted delay into
appellate proceedings. . For that reason, the 10-day deadline in
subdivision (a)(3)(A) has been reduced to 8 days. This change will,
as a practical matter, ensure that every party will have at least 10
actual days — but, in the absence of a legal holiday, no more than 12
actual days — tok“}respond 'to motions. : The court continues to have
discretion.to shorten,or extend that time in appropriate cases.

Dt
(AP

1. Recommendation

The Committee proposes to amend Rule 27(a)(3)(A) to change
the time w1th1n which a party must file a response to a motion from 10
daysto 8 days. This amendment is proposed in conjunction with the

proposed amendmentto Rule 26(a)(2) (described above), under which g

intermediate Saturdays, Sundays, and legal holidays will no longer be
counted when computing deadhnes under 11 days.

2. Changes Made After Pubhcatlon and Comments

In response to the objections of commentators the time to- .

respond to a motion was increased from the proposed 7 days to 8

Rules App. A-77
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days. ‘No other changes were made-to the text of the proposed
amendment or to the Comm1ttee Note o : z
3 o Summary of Publle Comments

\«w“.

The Publlc Cltlzen thlgatlon Group (OO-AP-OOS) has “no '

objection in pr1nc1p1e to shortening the time to:respond to d‘motion
in light of the proposed amendment to Rule 26(a)(2) However, it
points out that, under the'current 10- day rule, 11t1gants alwayshave at
least 10 actual days; Whereas under the; proposed 7- day rule, litigants

will somf‘ times have only 9 actual’ days The Group Ob_] éctsto this 1- -

ioninithe time to respond to motions, partlcularly since “the
time periodsunder FRAR 27 canbe quiite difficult to'meet; especially
as they, apply to certain s ,‘bstantlve ‘"ot1ons 'such as those relatlng to
complexulssues of appellate Junsdlcn ‘1‘1"17,’ The| Group urges that the
Committee reduce the deadline to'8.days; rather than t6:7.. The Group
also recommends that the current 10-day rule— calculated under the

amended Rule 26(a)(2) —— be retained for dispositive motions.

Judge Frank H. Easterbrook (7th Cir.) (00-AP-012) supports
the proposal

The Appellate Practice Section of the State Bar of Mlchlgan
(00-AP-013) does not oppose abbrevratmg the time to respond to a

motionin light of the change in the manner in which deadlines will be ‘
calculated undér amended Rule 26(a)(2): However, it urges that the -
deadline be reduced to 8 days, rather than'7 days, for‘the reasons

described by the Public Citizen Litigation Group. The Section argues
that busy: practitioners already have difficulty meeting the current
deadline ofat least 10 actual days and that reducing the deadline toat

least 9 actual days Would create a hardshlp e
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The National Association of Criminal Defense Lawyers (00-
AP-019) supports the proposal, but urges that Rule 27(a)(3)(A) be
clarified “to say that the response time can be shortened by orderina
particular case, or by local rule with respect to a class or type of
motion . but not by local rule apphcable to all motions.” -

“The Assoc1at10n also pomts out that Rule 27(d)(2) now limits
motions and responses to. motions to “20 pages” and limits rephes o
“10 pages.” It urges that Rule 27(d)(2) be amended to express the

limits in words, rather than in pages. . It also suggests that a cross-.

reference to Rule 32(c)(2) should be inserted into Rule 27(d)(1)(D)
to remind practitioners that the typeface and type style prov1s1ons of
Rule 32 apply to m0t1on papers *

| e \

The Adv1s0ry Commlttee on Procedures for theD. C Clrcmt

(00-AP-020) supports the proposal, except that it urges that the
deadline be reduced to'8 days, rather than 7 days; for the reasonS‘

descnbed by the Pubhc C1t1zen Litigation. Group
Rule 27. Motions ‘
(a) In General.
| | | * &k ok ok
(4) Reply to Response. Any reply toa responste must
be filed within 7 S \tl‘ays after service of the}

response. A reply must not present matters that do

not relate to the response.

Rules App. A-79
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* %k %k k %k

:COn;niittee Note |

S:l“lbdivision,s(a)(’?t).’ "SUbdi"\llisi‘oh (a)4) p“resently~requires that
a reply to a response to a motion be filed within 7 days after service
of the response. Intermediate Saturdays, Sundays, and legal holidays

are counted in, computlng that 7-day deadhne which.means that,.

except when the 7- day deadline ends on a weekend or legal holiday,
parties generally must reply to responses to. motlons wnhm one: week

[ ‘,H

intermediate Saturdays Sundays, and legal holidays when the period

is less than 11 daysi: aﬂess stated i 1n calendar days.” This change in

the method of'¢ cmmpu ing deadlines: means that;7-day ¢ deadhnes (such...

as, that pn subd1v1smn‘»(a)(4)) have been lengthened as a. practlcal'

matter. Undet the. new computation method, parties would never
have lessthan 9 actual days to reply to responses to.motions, and legal
holidays could extend that period to as much-as 13 days. '

Permitting parties to take 9 or more days to reply to a response
to a motion would introduce significant and unwarranted delay into
appellate proceedings. For that reason, the 7-day deadline in
subdivision (a)(4) has been reduced to 5 days. This change will, asa
practical matter, ensure that every party will have 7 actual days to file
replies to responses to motions (in the absence of a legal holiday).

Fed. R. App:P. “‘”'6‘(a)(2) has been- amended to prov1de that, in
computmg any perlod of time, a ‘“htlgant should “[e]xclude "

)
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1. Recommendation

. The Committee proposes to amend Rule 27(a)(4) to change the
time within which a party must file a reply to a response to a motion
from 7 days to 5 days. This amendment is proposed in conjunction

- with the proposed amendment to Rule 26(a)(2) (described above),

under which intermediate Saturdays, Sundays, and legal holidays will
no longer be counted when computing deadlines under 11 days.

2. Changes Made After Publication and Comments

No changes were made to the text of the proposed amendment

or to the Committee Note

. 3. Summary of Public Comments

Judge Frank H. Easterbrook (7th Cir.) (00-AP-012) supports
the proposal

. The Advisory Committee on Procedures for the D.C. Circuit
(00-AP-020) supports the proposal.

Rule 41. Mandate: Contents; Issuance and Effective
“Date; Stay

% ok & % %

(b) When Issued. The court’s mandate must issue 7

calendar days after the time to file a petition for

rehearing expires, or 7 calendar days after entry of an

Rules App. A-81
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order denying a timely petition for panel Vrchea;ring,
petition for rghearing en banc, or motion for stay of

méx‘lda"te,‘, whiic;hvevéli is late;; The éourt ma); si‘fo}rter;nor
‘ extend thé ti;r}e. » . |
A
»Comn‘ﬁttee; ﬁote |
~ Subdivision (b). Subdivision (b) dire&s that the manc‘late ofa
court must issue 7 days after the time to file a petition for rehearing
expires or 7 days after the court denies a timely petition for panel

rehearing, petition for rehearing en banc, or motion for stay of
mandate, whichever is later. : Intermediate Saturdays, Sundays, and

legal holidays are counted in computing that 7-day deadline, which

means that, except when the 7-day deadline ends on a weekend or
legal holiday, the mandate issues exactly one week after the triggering
event. ' SO S

Fed. R. App. P. 26(a)(2) has been amended to provide that, in
computing any period of time, one should “[e]xclude intermediate
Saturdays, Sundays, and legal holidays when the period isless than 11
days, unless stated in calendar days.” This change in the method of
computing deadlines means that 7-day deadlines (such as that in
subdivision (b)) have been lengthened as a practical matter. Underthe
new computation method, 2 mandate would never issue sooner than
9 actual days after a triggering event, and legal holidays could extend
that period to as much as 13 days.

>
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Delaylng mandates for 9 or more days would introduce

| 51gmﬁcant and unwarranted delay into appellate proceedings. For that

reason, subdivision (b) has been amended to require that mandates
issue 7 calendar days after a triggering event. /

. 1. Recommendation 0

The Comm1ttee proposes to amend Rule 41(b) to prov1de that
the mandate of a’court must issue 7 calendar days after the time to file
a petition for rehearing expires.or 7 calendar days after the court

denies a timely petition for panel rehearing, petition for rehearing en -

banc, or motion for stay of mandate, whichever is later. This

-amendment is proposed in conjunction with the proposed amendment

to Rule 26(a)(2) (described above), under which intermediate

Saturdays, Sundays, and legal holidays will no longer be counted

when computing deadlinesunder 11. days unless the deadhne is stated
n “calendar days z ‘,% P Ll ,’j: |

Ly

2 Changes Made After Publlcatlon and Comments

H

No changes were made to the text of the proposed amendment, :

or to the Committee Note.
3. Summary of Public Comments

The Public Citizen Litigation Group (00-AP-005) supports the
proposal.

Judge Jon O. Newman (2d Cir.) (00-AP-008) opposes the
proposal. Judge Newman believes that the concept of “calendar
days” should be eliminated entirely from the appellate rules. (See the

Rules App. A-83
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summary; of* Judge Newman’s comments  about. the proposed

amendment. to Rule 26(2)(2).).' Judge Newman argues, that,. “[i]f
‘calendar days’ cannot be eliminatedentirely, at least they:should not .

be added, as is now proposed.for Appellate Rule 41(b).”: As to the
rationale for that change — that leaving the period at “7 days,”

calculated undernew Rule 26(a)(2), would mean that mandates would .

not issue until 9 to 13 days after a triggering event— Judge Newman
has three responses: (1) The harm of the added delay is not as great
as the harm that would be caused by “the added confusion of

‘calendar daysﬁf’ (2)The court:ofiappeals: can: always shorten: the
time for i 1ssu1ng the 'mandateiin a. partlcularu case. (3) If the 7-day

penod is/ 100" long,«lt should he sh@rtened to 5 days noT stated m‘

alendar days

}

the proposal. .« lane h e b el

. ,,; [ER . :w“‘“ N .
ool i 1 CAUAR AN U

The Appellate Pract:ce Commlttee of the Commerclal and‘
Federal Litigation Section of the New York State Bar Association

(00-AP-017) opposes the proposal. It doubts that delaying mandates
for 9 or more days Wwould cause. ariy real harm'and points out that
courts always retain authonty to order that their mandates issue
whenever they want. wlhy oo

The Advisory Committee on Procedures for the D. C Clrcult
(00-AP-020) supports the proposal. .- .~ = I o

Judge Frank H Easterbrook (7th C1r ) (OO-AP-012) supports :
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a. Alternative One’
a Rule 26.1. €orporate Disclosure Statement
-{(a) Who Must File.

(1) Nongovernmental corporate party. Any
nongovernmental corporate party to a proceeding
in a court of appeals must file a statement that:
(A) identifyingies at-ts any parent corporations

and hsting any publicly held company
corporation that owns 10% or more of the

party™s its stock or states that there is no such
corporation, and

(B) discloses any additional information that may

be publicly designated by the Judicial

Conference of the United States.

2 At its June 7-8, 2001, meeting, the Committee on Rules of Practice
and Procedure voted to reject Alternative One.

Rules App. A-85



13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

29

Rules App. A-86

84

FEDERAL RULES OF APPELLATE PROCEDURE

(2) Other party. Any other party to a proceeding in
a._court of aj;peals' must file a statement that
discloses any information that may be publicly

designated by the Judicial Conference of the United

. States. .

(b) Time for Filing; Supplemental Filing. A party must

©

file the Rule 26.1(a) statement with the principal brief or

- upon filing a motion, response, petition, or answer in the

court of appeals, whichever occurs first, unless a local
rule requires. earlier filing. Even if the statement has

already been filed, the party’s principal briefmust include

_ - the statement before the table of contents. A party must

supplement its statement whenever the information that

must be disclosed urider Rule 26.1(a) changes.

Number of Copies. If the Rule 26.1(a) statement is

filed before the principal brief, or if a_supplemental

statement is filed, the party must file an original and 3

O
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copies unless the court requires a different number by
“local rule or by order in a particular case.
Committee Note

Subdivision (a). Rule 26.1(a) presently requires nongovern-
mental corporate parties to file a “corporate disclosure statement.” In
that statement, a nongovernmental corporate party is required to
identify all ofits parent corporations and all publicly held corporations
that own 10% or more of its stock. . The corporate disclosure
statement is intended to assist judges in determining whether they
must recuse themselves by reason of “a financial interest in the subject
matter in controversy ” Code of Judlc1al Conduct, Canon 3C(1)(c)
(1972). . :

Rule 26.1(a) hasbeen amended to require that nongovernmental
corporate parties who currently do not have to file a corporate
disclosure statement — that is, nongovernmental corporate parties
who do not have any parent corporations and at least 10% of whose
stock is not owned by any publicly held corporation — inform the
court of that fact. At present; when'a corporate disclosure statement
is not filed, courts do not know whether it has not been filed because

there was nothing to report or because of ignorance of Rule 26.1(a). -

Rule 26.1(a) does not require the disclosure of all information
that could conceivably be relevant to a judge who is trying to decide
whether he or she has a “financial interest™ in a case. Experience with
divergent disclosure practices and improving technology may provide
the foundation for more comprehensive disclosure requirements. The
Judicial Conference, supported by the committees that work regularly
with the Code of Judicial Conduct and by the Administrative Office of
the United States Courts, is in the best position to develop any

Rules App. A-87 *



Rules App. A-88.

86 FEDERAL RULES OF APPELLATE PROCEDURE:!

additional requirenients. and:. to .adjust. those  requirements as
technological and other developments warrant. Thus, Rule 26.1(a)
has been amended to authorize the Judicial Conference to promulgate
more detailed financial dlsclosure requirements — requirements that
might apply beyond nongovemmental corporate part1es

As has been true in the past, Rule 26.1(a) does not forbid the
promulgation of localrules that require disclosures in addition to

those .required . by;Rule 26.1(a) itself.: However; along with the -
authority provided to-the Judicial Conference to require additional
disclosures is the authority to preempt any.local rulemakmg on the‘

toplc of ﬁnanmal dlsclosure \ ;,,,::t, R
I
Subdnv:snon (b), Rule 26. l(b) has been amended to require
partles to file supplemental disclosure statements whenever thereis a
change in the information that Rule 26.1(a) requires the parties to
disclose. For example ifa pubhcly held corporation acquires 10% or
more: of a. party’s stock .after the. party has. filed its; disclosure
statement, the party should filea supplemental statement: 1dent1fy1ng
that pubhcly held, corporatlon I R IR :

Ll BRI

Subd1v1s10n (c) Rule 26 1 (c) has been amended to prov1de that

a party who is required to.file a supplemental disclosure statement
must file an original and 3’ copies, qunless'a local rule or an order
entered in a particular case prqwdes‘ otherwise.
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b.  Alternative Two’

Rule 26.1. Corporate Disclosure Statement

(a)

Who Must File. Any nongovetnmental corporate party

to. a proceeding in a court of appeals must file a

~ statement that identifyingies alt—its any parent

(b)

. upon filing a motion, response, petition, or answer inthe

corporations aﬁd listing any publicly held company

87

corporation that owns 10% or more of the-party>s its

stock or states ‘that there is no such corporation.
Time for Filing; Supplemental Filing. A party must

file the Rule 26.1 (a) statement with the principal briefor

court of appeals, whichever occurs first, unless a local

" rule requires earlier filing. Even if the statement has

| already been ﬁled, the party’s principal brief must include

the statement before the tabie of contents. A party must

3 At its June 7-8, 2001, meeting, the Committee on Rules of Practice
and Procedure voted to approve Alternative Two.

Rules App. A-89
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supplement its statement whenever the information that
must be disclosed under Rule 26.1(a) changes.'

(¢) Number of Copies. If the Rule 26.1(a) statément is

filed before the principal brief, -or if a supplemental

statement is filed, the party must file-an original and 3

copies unless the court requires a different number by

local rule br by order in a particular case.

—
4

Committee Note

Subdivision (a). Rule 26.1(a) requires nongovernmental
corporate parties to file a “corporate disclosure statement.” In that
statement, a nongovernmental corporate party is required to identify
all of its parent corporations and all publicly held corporations that
own 10% or more of its stock. The corporate disclosure statement is
intended to assist judges in determining whether they must recuse
themselves by reason of “a financial interest in the subject matter in
controversy ” Code of Judicial Conduct Canon 3C( 1)(c) (1972).

Rule 26.1(a) hasbeen amended torequire that nongovernmental
corporate parties who have not been required to file-a corporate
disclosure statement — that is, nongovernmental corporate parties
who do not have any parent corporations and at least 10% of whose
stock is not owned by any publicly held corporation — inform the
court of that fact. At present, when a corporate disclosure statement
is not filed, courts do not know whether it has not been filed because
there was nothing to report or because of ignorance of Rule 26.1.

o
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‘Subdivision (b). Rule 26.1(b) has been amended to require
parties to file supplemental disclosure statements whenever there is a
change in the information that Rule 26.1(a) requires the parties to
disclose. For example, if a publicly held corporation acquires 10% or
more of a party’s stock after the party has filed its disclosure
statement, the party should file a supplemental statement 1dent1fylng
that publlcly held corporation. :

B

Subd1v1s1on (c). Rule 26.1(c) has been amended to prov1de that

a party who,is required to file'a supplemental disclosure statement
must file an orlgmal and 3 copies, unless a local rule or an order
entered in-a part;cular case provides othervmse

Vo '

1. Recommendation

The Committee proposes to amend Rule 26.1 to require a
nongovernmental corporate party not only to file a .disclosure
statement in which itidentifies any parent corporation and any publicly
held corporation that owns 10% or more of its stock (as a
nongovernmental corporate party is required to do under existing Rule

26.1), but also to file a statement indicating that there are no such -

corporations if that is true, to include in any disclosure statement any
additional information that may be required by the Judicial Conference
of -the United States, and to, supplement any disclosure statement

when c1rcumstances warrant. The Committee also proposes to amend |
Rule:26.1 to requme parties other than nongovernmental corporate

parties to file a disclosure statement in which they disclose any
information that may be required by the Judlclal Conference of the
United States and to supplement any dlsclosure statement when
c1rcumstances warrant. o ‘ ‘ v

Rules App. A-91
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2. Changes Made After Pubhcatlon and Comments ‘

! . ‘u‘ \‘

The Comm1ttee is’ submlttmg two versions of proposed'

Rule 26. Lfor the con51derat10n of’ the Standmg Comrmttee e

N ’ . W,
o b A . .

¥

N The first: 'version — “Alternatlve One i 1s the same as: the

version that was pubhshed except that the: rule has béen amended to.

refer to “any information that may be publzcly deszgnated by the
Judicial Conference” Lmstead of to-f any !information:that’ ‘may be

requzred by . the Jud1c1a1 Conference 1 At dts [April meeting; the

Commuttee gave uncondltlonal approval toall'o Altérnative One;’
except the Judicial Conference provisions. ] he Comrmttee

conditioned its approval of the Judicial Conference prowsmns onthe
Standlng Comm1ttee s assurmg 1tse1f that lawyers would have ready

that the Jud1c1al Conference prov1smns Were conmstent‘mth the Rules
Enabling Act.

Thet second version — “Alterna’nve Two — 1s;the same as the
versmn that was pubhshed except that the Jud1c1al Conference

provisions have been; eliminated. The Civil:Rules Committee met
several days-after the Appellate Rules Committee and joined the °

Bankruptcy Rules Committee in dlsapprovmg the Judlclal Conference

provisions., . Given the. decreasing likelihood that the Judicial -
Conference provisions will be approved by the. Standlng Committee, -

I asked Prof Schiltz to draft, and the Appellate Rules Committee' to
approve, :a version of Rule 26. 1 that omitted those | ‘provisions.
“Alternative Two’! was circulated to and apprOVed by the Comm1ttee

mlateApnl Y ;:;;;;,‘ R O N TS

} Y ‘ Cad

should note‘ that, at its April meetlng, the Appellate Rules -
Comrrnttee discussed the financial disclosure provision that was-

approved by the Bankruptcy Rules Committee. That provision defines

)
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the scope of the financial disclosure obligation much differently than

“the provisions approved by the Appellate, Civil, and Criminal Rules

Committees, which are based on existing Rule 26.1. For example, the

bankruptcy provision requires disclosure when a. party “directly or.

indirectly” owns 10 percent or more of “any class” of a publicly or
privately held corporation’s “equity interests.” = Members of the
Appellate Rules Committee expressed several concerns about the

provision approved by the Bankruptcy Rules Commiittee, obJectmg

both to its substance-and to its amblgulty
3. Summary of Pnbhc Comments

Jack E Horsley, Esq (OO-AP 002) supports the amendment
whmh he says “will strip away a veil of" concealment ”

The Committee on Federal Courts: of the Association ef the
Bar of the City of. Néw York (00-AP-004) sympathizes with the

. practical cons1derat10ns that led to the proposal that:the Judicial

Conference have authonty to modify disclosure requirements without
going through the Rules ‘Enabling Act process, but-the Association
fears that ‘‘the necessary contents.of a disclosure statement may be
less accessible to.the bar, and to.the publicif they are not set forth in
the rules themselvesa” : !
Bob

The Pubhc Cltlzen thlgatlon Group (OO-AP-OOS) supports the
proposal R ‘

The (Eommlttee on Federal C1V11 Procedure of the Amerlcan
College of Trial Lawyers (00-AP-10) supports expanding the
obligation to file disclosure statements to non-corporate parties, as
Rule 26.1(a)(2) does. "However, the Committee opposes granting
authority to the Judicial Conference to modify disclosure obligations
without going through the Rules Enabling Act process. Lawyers will

Rules App. A-93
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not be able to know the nature of their obligations without contacting

the Judicial Conference directly before every case, which will create -
an administrative burdén for the staff of the Conference and waste the
time of attorneys.: ‘It is difficult to see the merit of’ referencmg aset -
of requirements that are not included in the Rules may not exist-and

are not readlly avaﬂable BRI o SR e

ey

p Judge Frank H Easterbrook (7th Cir. ) (OO-AP 012) strongly ‘

supports two aspects of the proposal — extendmg the disclosure -

obligation to non-corporate parties and requiring supplementation —
but is “appalled” by a third — giving authority to: the Judicial
Conference to modify the dlsclosure obligation without going through
the Rules Enabling Act process. Judge Easterbrook’s objectlons to
the Judicial Conference ' provision: ‘are' several (1) The provision
short-circuits the Rules Enabling Act process The judicial branch
keeps telhng Congress not to short—cncult the process; the! Jud1c1a1

branch 1mpa1rs 1ts,cred1b111ty when it short-crrcults the jprocess itself.
W(;})uld weakenithe rolé of; the Standmg Committee. .
“Other Comimtte iof the Conference will seel (and use) an opemng ‘
into rules—related rssues andthe ability of the Standing Committeg to -
coordmate matters of practrce and. procedure will be undermmed ”

(2) The provision|

3) The pro\usmn,would creatéia hardshlp for, lawyers as the; Jud1c1al s

Conference does not publish its standards in any central]’ readlly
accessible location. Judge Easterbrook recallsthat some years ago the
Adv1sory‘ Commrctee onlAppellate Rules pfoposed that the Judicial

Conference begiven authority to set technical standards for bnefs and

that the proposal was rejected by the Standmg Committee on the
grounds described above:. He jurges that ithe Judiclal Conference
prov1s1on\ of proposed Ruie 26.1 suffer a snmlar fate. . &

T ey v S u “”"ﬂ‘ ' e
SR e r e ' L

[
Vi

Judgel Easterbrook also questlons the assertron inthe’ Comm1ttee ’

Note that standards on. dlsclosure issued by the Judicial Conference‘
could preempt 1oca1 rules ‘He points out that Rule 47(a)(1) provrdes‘ “

)




FEDERAL RULES OF APPELLATE PROCEDURE 93

that local rules “must be consistent with — but not duplicative of —
Acts of Congress and rules adopted under 28 U.S.C. § 2072 and must

- conform to any uniform numbering system prescribed by the Judicial

Conference of the United States.” Judge Easterbrook interprets Rule

- 47(a)(1) to provide that “[o]nly. statutes, rules, and one particular

Judicial Conference action supersede local rules.”

The Advisory Committee on Procedures for the D.C. Circuit
(00-AP-020) opposes the proposal.  The Committee believes that
“more than enough information is already being disclosed pursuant to

-the current version of Rule 26[:1] and the various local rules.” It

objects to the Judicial Conference provision because attorneys will

have difficulty ascertaining what the Judicial Conference requires and

because the provision is not authorized by the Rules Enabling Act.
‘ ; 3 ‘ . : P g
Rule 27. Motions
\ * % ok ok %k
(d) Form of Papers; Page Limits; and Number of Copies
(1) Format.
(B) Cover. A cover is not required, but there
must be a caption that includes the case

number, the name of the court, the title of the

case, and a brief descriptive title indicating the

Rules App. A-95
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9 ‘ - purpose of the motlon and 1dent1fy1ng the ,
10 “' g L party or. part1es for whom 1t 1s ﬁled If a
11 - | . 'u | cover is used 1t must be whlte !

12 ***** :

Committee Note .

“Subdivision (d)(1)(B). ‘A cover is not required on motions,
responses to motions, or replies to responses to motions. However,
Rule :27(d)(1)(B) has beeh .amended to provide that if a cover is-
nevertheless used on such 'a paper,the cover must be white. - The
amendment is intended to promote umformlty in federal appellate

practice. , - ‘ C\
. /

1. Recommendation

The Committee proposes to amend Rule 27(d)(1)(B) to provide
that, if a cover is voluntarily used on a motion, response to a motion,
or reply to a response to a motion, the cover must be white.

2. Changes Made After Publication and Comments

No changes were made to the text of the proposed amendment
or to the Committee Note.

D

’
\

Rules App. A-96
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+ 3.  Summary of Public Comments

- The Public Citizen Litigation Group (00-AP-005) supports the
proposal. ‘

Judge Frank H. Easterbrook (7th Cir.) (00-AP-012) opposes
the proposal — and the other “cover color” proposals. (See Judge
Easterbrook’s comments on Rule 32(a)(2).)

The Appellate Practice Committee of the Commercial and

Federal Litigation Section of the New York State Bar Association

'(00-AP-017) supports the proposal, which, it notes, reflects what “is
currently the general practice in the Courts of Appeals.”

The Advisory Committee on Procedures for the D.C. Circuit

C | (00-AP-020) supports the proposal.

Rule 32. Form of l;riefs, Appendices, an;i Other Papers

1 (a) Form of a Brief. | |
‘ ) * ok ok % %

3 2) Covef. Except for ﬁiings by ﬁnrepresented parties,
4 the cover of the appellaﬁt’s brief must be blue; the
5 appellee’s, red; an intervenor’s or amicus curiae’s,
6 green; and any feply ‘brief, gray: and any

O

Rules App.-A-97
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supplemental brief, tan. The front cover of a brief

- must contain:

@)
®)
©

)

(E)

®

the number of the case centered at the top;

: the name of the court

the tltle of the case (see Rule 12(a))

the nature of the proceedlng (e.g., Appeal

I

Pet1t10n for Rev1ew) and the name of the

court, agency, ‘or board below;
the title of the brlef 1dent1fy1ng the party or
partles for whom the brief is filed; and
the name, office address, ahd telephone
number\of counsel representing the party for
whorn the briefis filed.

C eawsn

Committee Note

Subdivision (a)(2): On occasion, a court may permit or order
the parties to file supplemental briefs addressing an issue that was not
addressed — or adequately addressed — in the principal briefs.

)
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Ruile 32(a)(2) has been amended to require that tan covers be used on
such supplemental briefs. The amendment is intended to promote
uniformity in federal appellate practice. At present, the local rules of
the circuit courts conflict. See, e.g., D.C. Cir. R. 28(g) (requiring
yellow covers on supplemental briefs); 11th Cir. R. 32, 1.OP. 1
(requiring white covers on supplemental brlefs) o

RS

1. Recommendation

. The Committee proposes to amend Rule 32(a)(2) to prov1de that
the cover on.a supplemental brief must be tan. . f

2. Changes Made After Publication and Comments

* No changes were made to the text of the proposed amendment
or to the Committee Note. : .

3. Summary of Public Comments

The Public Citizen thlgatlon Group (OO—AP-OOS) supports the
proposal.

Judge Frank H. Easterbrook (7th Cir.) (00-AP-012) opposes
the proposal — and the other “cover color” proposals — which, he
says, are “more fiddly changes that will lead courts to reject
documents without promoting any important interest.” He argues that
the lack of uniformity among circuits “poses no practical problems for

" lawyers,” as it is no worse than the lack of uniformity on other

matters. - If lack of uniformity is a problem, he suggests simply
providing that “lawyers [may] choose their own colors.”

Rules App. A-99




wn

98 FEDERAL RULES OF APPELLATE PROCEDURE

The Appellate Practice Committee of the Commercial and

Federal Litigation Section of the New York State Bar Association
(00-AP-017) .does not.object to :the: proposal but it doubts the
seriousness of:the problem that the, proposal is'intended to address... .
“The rationale for'the colored coyers isto allow, the.court to pick out- -
abrief by seeing the color: Because supplemental briefsoftenare filed ¢,

after argument (or submlssmn) plcklng them out is no problem.” The

Committee added that “a good case can be made” for requiring that |

a supplemental brief be the same color as the pr1n01pa1 brief it
supplements. Sl M

- The Committee urged that the Advisory Committee on Appellate
Rules consider further changes to Rule 32 to address the colors of
briefs filed in cases 11;\v01v1ng cross—appeals It noted conflicting
practice within the circuits and asked “that the Advisory Committee

1mpose some umformlty in covers on cross-appeals
The Advnsory Commlttee on Procedures for the D. C Clrcult
(00-AP-020) supports the proposal

Rule 32. Form of Brlefs, Appendlces, and Other Papers

q‘w: , '4“ Tt

ko

(e) Form of Other Papers

(1) Motlon The form of a.motion is governed by‘

Rule 27(d)

(2) Other Papers Any other ‘paper, 1nc1ud1ng a

" r.g,

petition for p 1 reheanng and a pet1t10n for

Rules App. A-100
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hearing or rehearing en banc, and any response to
” ‘ such a petltlon must be reproduced in the manner
prescnbed by Rule 32(a), with: the following
: \ exceptlons
(A) Aa cOvér ‘is not necessary if the caption and
signature page of thé paper together contain
;;he information required. by Rule 32(a)(2);

and. _If a cover is used. it must be white.

§2)) Rulé 32(a)(7) does not apply.

* %k %k ok ok

Committee Note.

Subdivision (¢)(2)(A). Under Rule 32(c)(2)(A), a cover is not
required on a petition for panel rehearing, petition for hearing or
rehearing en banc, answer to a petition for panel rehearing, response
to a petition for hearing or rehearing en banc, or any other paper.

~ Rule 32(d) makes it clear that no court can require that'a cover be

used on any of these papers. However, nothing prohibits a court from
prov1d1ng in its local rules that if a cover on one of these papers is
“voluntarily” used, it must be a particular color. Several circuits have
adopted such local rules. See, e.g., Fed. Cir. R. 35(c) (requiring
yellow covers on petitions for hearing or rehearing en banc and brown
covers on responses to such petitions); Fed. Cir. R. 40(a) (requiring

Rules App. A-101
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yellow covers on petitions for panel rehearing and brown covers on
answers to such petitions); 7th Cir. R. 28 (requiring blue covers on
petitions for rehearing filed by appellants or answersto such petitions,
and requiring red covers on petitions for rehearing filed by appellees
or answers to such petitions); 9th C1r R. 40-1 (requiring blue covers
on petitions for panel rehearing ﬁled by appellants and red covers on
answers to such petitions, and requlrmg 'red covers on petitions for
panel rehearing filed by appellees and blue covers on answers to such
petitions); 11th Cir. R.35-6 (requiring whlte covers on petitions for
hearlng or rehearlng en banc)

These conﬂlctmg local rules create a hardshlp for counsel who
practice in more than ‘one circuit. - For that reason, Rule 32(c)(2)(A)
has been amended to provide that if a party chooses to use a cover on
a paper that is not required to have one, that cover must be white.
The amendment is intended to preempt all local rulemaking on the
subject of cover colors and thereby promote uniformity in federal
appellate practice.

1. Recommendation

The Committee proposes to amend Rule 32(c)(2)(A) to provide -

that, if a cover is voluntarily used on a petition for panel rehearing,
petition for hearing or rehearing en banc, answer to a petition for
panel rehearmg, or response to a petition for hearing or rehearmg en
banc, the cover must be Whlte

2. Changes Made After Pubhcatlon and Comments

No changes were made to the text of the proposed amendment
or to the Committee Note. -

Rules App. A-102
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3. Summary of Public Comments

The Public Citizen Litigation Group (00-AP-005) supports the
proposal.

Judge Frank H. Easterbrook (7th Cir.) (00-AP-012) opposes
the proposal — and the other “cover color” proposals. (See Judge
Easterbrook’s comments on Rule 32(a)(2).) If Rule 32(c)(2)(A) is to
specify colors, then Judge Easterbrook urges “different colors for
petitions and responses,” just as different colors are used for

+ appellants’ and appellees’ briefs. He points out that the Supreme
Court requires tan covers on petitions and orange covers on
responses, and suggests that Rule 32 do likewise, so as to achieve
“vertical as well as horizontal uniformity.” Alternatively, he suggests
the: Seventh Circuit’s approach of requiring that the colors of the
petitions and responses be the same as the colors ofthe ﬁhng parties’
C briefs on the merits. ‘ o

The Appellate Practice Committee of the Commercial and
Federal Litigation Section of the New York State Bar Association
(00-AP-017) supports the proposal.

. The Advisory Committee on Procedures for the D C Clrcult :
(OO-AP -020) supports the proposal.

Rule 28 Brlefs

2 (_|) Cltatlon of Supplemental Authorities. If pertment and
3 . 51gn1ﬁcant authontles come to a party’s attention after

)

Rules App. A-103
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4 the party’s brief has been filed — or after oral argument

5 ‘but before decision — a party may promptly advise the

6 circuit clerk by letter, with a copy to all other parties

7 | . settmg forth the c1tat10ns The letter must state ‘wrﬂmout J

8 ’4 argumcnt the Teasons for the supplemental c1tat10ns

9 | \ refernng either to the page of the bnef ‘or to a ptnnt
10 - f\ argued orally The body of the letter must not exceed
11 o B o ‘3 50 words Any response must'’ be made promptly wand }
12 o must be smularly hmlted S o

Commlttee Note

Subd1v1s1on (J) In the past Rule 28(j) has requlred partles to
describe supplemental authorities “without argument.” Enforcement
of this restriction has-been lax, in part because of the difficulty of"

- distinguishing “state[ment] . . . [of] the reasons for the supplemental
citations,” which is required, from “argument” about the supplemental
citations, which is forbidden. e -

As amended, Rule 28(j) continues to require parties to state the
reasons for supplemental citations, with reference to the part of a brief
or oral argument to which the supplemental citations pertain. But
Rule 28() no longer forbids “argument.” Rather, Rule 28(j) permits
parties to decide for themselves what they wish to say about
supplemental authorities. The only restriction upon parties is that the

Rules App. A-104

®

S



FEDERAL RULES OF APPELLATE PROCEDURE 103

body of a Rule 28(j) letter — that is, the part of the letter that begins

with the first word after the salutation and ends with the last word
' before the complimentary close — cannot exceed 350 words. All

words found in footnotes will count toward the 350-word limit.

I
t

1. Recommendation

. The Committee proposes to amend Rule 28(j) to eliminate the
prohibition on “argument” in letters that draw the court’s attentionto -
supplemental authorities and to impose a- 350-word limit on such
letters. - X , ‘

2. Changes Made After Publication and Comments

' No changes were made to the text of the proposed amendment - o
or to the Committee Note, except that-the word limit was increased
from 250 to 350 in response to the complaint of some commentators
that parties would have difficulty bringing multiple supplemental
authorities to the attention of the court in one 250-word letter. .

3. Summa;'y of Public Comments

The Committee on Federal Courts of the Association of the
Bar of the City of New York (00-AP-004). strongly supports the
amendment, as the prohibition on argument in the curtent version of
Rule 28(j) “is regularly and blatantly flouted.” In order to prevent
similar disregard of amended Rule 28(j), the Assomatlon proposes that
the penultimate . sentence be rewritten ias follows:  “The letter
(including all contents footnotes, and attachments other than the
supplemental authorities which are the ;subject of the letter, but
excluding the address, salutation, signature, and copy recipients) must

Rules App. A-105
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not exceed 250 words, and the number of such words shall be set
forth at the foot of the letter.” The Association further recommends
that Rule 25(a)(4) be amended to instruct clerks. to refuse to accept
letters that do not comply with/Rule 28(). -

The Public Citizen Litigation Group (00-AP-005) supports the
proposal except that it urges that Rule 28(j) letters be limited to 400
words, instead of 250 words. The Group argues that “a'250-word
limit . . W111 be unduly. restrictive in some circumstances,” such as in
“complex-cases [when] it is'often difficult to state the holdmg of the

new authority and its relatlonshlp to the arguments made in the briefs
. in fewer than 250 words, even without argument.” The Group -
also expresses concern about imposing a word limit — whether it be -

250 words or 400 words — to Rule 28(j) letters that address multiple
authorities., The Group is concernedl that counsel; finding that 250 or
400 words is insufficient to d1scuss multiple authorities, will instead
submit a separate letter on each authonty, which will be burdensome
for all involved. | ‘The Group recommends that the word limit “be
1mposed onaper-l sue basis.” . b PR TRE B
TN m TYRP 1S SRPINE E  S
Erlc A Johnson, Esq (00-AP-009) opposes the proposal. He
believes that permitting parties to-argue in Rule 28(j) submissions
would ¢ exacerbate the unfairness Tthat ‘often arises-from 1nequahty of
resources.” He recommends retentlon ofthe prohlbltlon on argument

i
!,‘

The Adv1sory, Commlttee on; Rules of Practlce & Internal

Operating Procedure of the Umtedt States Court of Appeals for -

the Ninth Clrcmt r>alses a number of concerns about the proposal
Some members of the Comnmittee, oppose any changeto the rule they

fear that courts may} be ¢ mundate W1th Rule 28(j) letters “because

the new language contemplates aresponse toa[Rule28()] letter” and

because “[tlhe \propt)sed rule placesf no limitation on the number of -
250-word  Jetters . any party would be entitled to'submit.’ » Other -

Rules App. A-106
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members believe that the 250-word limit is too low, especially when
the party seeks to bring several new cases to the attention of the
court. These members suggest that, at a minimum, the amendment
provide that the words and numerals contained in the citations
themselves not count toward the 250-word limit. The Committee also
suggests that consideration be given to requiring that Rule 28(j) letters

“be accompanied by a certificate of compliance.

Judge Frank H. Easterbrook (7th Cir.) (00-AP-012) views the
proposal as “sound in principle.”

The ‘Appellate Practice Section of the State Bar of Michigan
supports the proposal, except that it recommends that “case names
and citations” not count toward the 250-word limit.

The Appellate Practice Committee of the Commercial and
Federal Litigation Section of the New York State Bar Association
(00-AP-017) supports the proposal. It agrees that the current
prohibition on “argument” is violated in “almost all letters to Courts
of Appeals.”

The National Assoclatlon of Crlmmal Defense Lawyers (00-
AP-019) supports the proposal. ,

105

The Advisory Committee on Procedures for the D.C. Circuit

(00-AP-020) supports the proposal, although it expresses concern that

the 250-word limit is insufficient when a party wishes to bring several
supplemental authorities to the attention of the court. It suggests
revising Rule 28(j) “to allow 250 words, or 150 words for each new
authorlty, whichever is longer.” -

Rules App. A-107
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Rule 31. Serving and Filing Briefs -

1 L oo L L *"f;*“ak‘»*‘.*‘ B

2 - (b) Number of Coples } Twenty ﬁve coples of each br1ef :
3 o must be ﬁled w1th the cl‘erkw‘and‘Z cbples must be served

4 - . .on each unrepresented pﬂy& ‘ an'd on counsél‘ for each‘
5 | separately represented party An unrepresented party
6 | proceedlng in forma paupens must ﬁle 4 leglble coples ‘
7 Wlth the clerk, and one\ copy must be served on each
8 unrepresented p‘ a_lﬁ and on counsel for each separately* O
9 B represented party. The court may by local rule or by\ |
10 \ order ina partlcular case require the ﬁlmg or serv1ce of
11 | a dlfferent number -
12 = " ) % % %k ¥ ¥

pommittee Note

Subdivision (b). In requiring that two copies of each brief
“must be served on counsel for each separately represented party,”
Rule 31(b) may be read to imply that copies of briefs need not be
served on unrepresented parties. The Rule has been amended to

o

Rules App. A-108
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clarify that briefs must be served on all parties, including those who
are not represented by counsel.

1. Recommendation

The Committee proposes to amend Rule 31(b) to clarify that
briefs must be served on all parties, including those not represented by
counsel.

2. Changes Made After Publication and Comments

No changes were made to the text of the proposed amendment
or to the Committee Note.

3. Summary of Public Comments

The Public Citizen Litigation Group (00-AP-005) supports the
proposal. It recommends that Rule 31(b) be further amended to
require service of one copy of each brief on each known amicus. (At
present, the rule requires service only on partles ) -

Judge Frank H. Easterbrook (7th Cir.) (OO-AP 012) beheves
that the proposal represents “[a]n i 1mprovement ? ,

The Advnsory Committee on Procedures for the D.C. Circuit
(00-AP-020) supports the proposal.

Rules App. A-109
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.. e . the number of linesof .

monospaced type in the brief.

(ii) Form 6 in the Annéndifc of Forms is a

suggested form of a certlﬁcate of

"

. omphance Use of Form 6 must be
regarded as sufficient to meet the

requirements of Rule 32(a}(7)(C)(i).

* % % % %

Committee Note

Subdivision (a)(7)(C). If the principal brief of a party exceeds
30 pages, or if the reply brief of a party exceeds 15 pages, Rule
32(a)(7)(C) provides that the party or the party’s attorney must certify
that the brief complies with the type-volume limitation  of
Rule 32(a)(7)(B). Rule 32(a)(7)(C) has been amended to refer to
Form 6 (which has been added to the ‘Appendix of Forms) and to
provide that a party ot attorney who uses Form 6 has complied with
Rule 32(a)(7)(C). No court may prov1de to the contrary, in 1ts local
rules or otherwise. :

Form 6 requests not only the information mandated by
Rule 32(a)(7)(C), but also information that will assist courts in
enforcing the typeface requirements of Rule 32(a)(5) and the type
style requirements of Rule 32(a)(6). Parties and attorneys are not
required to use Form 6, but they are encouraged to do so.

Rules App. A-110
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1. Recommendation

The Committee proposes to amend Rule 32(a)(7)(C) to provide

 that the filing of a new Form 6 must be regarded as sufficient to meet
the obligation imposed by Rule 32(a)(7)(C) to cert1fy that a brief
complies with the type-volume limitation of Rule 32(a)(7)(B). The
Committee also proposes to add a new Form 6'as a suggested form of
a certificate of comphance with the type-volume limitation of Rule

32(2)(7)(B).

7

Form 6. Certificate of Compliance With Rule 32(a)

Certificate of Compliance With Type-Volume Limitation,
Typeface Requirements, and Type Style Requirements

1. This brief complies with the type-volume limitation of Fed. R.
App. P. 32(a)(7)(B) because: ‘

O . - this brief contains [state the number of] words, excluding
the parts of the brief exempted by Fed. R. App. P.
32(a)(7)(B)(iii), or

O  this briefuses a menospaced typeface and contains [state
the number of] lines of text, excluding the parts of the brief
exempted by Fed. R. App P. 32(a)(7)(B)(111)

2 Th1s bnef comphes w1th the typeface requlrements of Fed. R

App 'P. 32(a)(5) and the type style requlrements of Fed. R. App. P.
32(a)(6) because: , S

Rules App. A-111
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O  this brief has been prepared in a proportionally spaced
typeface usmg [state name and version of word processing
. program] in: [state font size and name of type style] or

o :““J" . u [ . }‘ e L Toty

[ thls brlef has_been prepared in a monospaced typeface !
- uSing’ '[state: name ' and. version' ‘of,. word. processing
o program] rwith [state» number of. characters per”mch and :

e b,

name of type style}. SR BT T R T
()
Attorney for
Dated:

@

2. Changes Made After Publication and Comments

No changes were made to the text of the proposed amendment
or to the Committee Note.

3. Summary of Public Comments

- The Advisory Committee on Procedures for the D.C. Circuit
(00-AP-020) supports the proposal, although it suggests that Form 6
be amended to refer to “the applicable type-volume limitation” rather
than to “the type-volume limitation of Fed. R. App. P..32(a)(7)(B),”
to account for'the fact that, in some cases; the length of briefs wﬂl be '
controlled by court order rather than by Rule 32(2)(7)(B). -

Rules App. A-112
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Rule 32 Form of Bnefs, Appendlces, and Other Papers

*****

~ (d) Signature. Eve;y brief, motion. or other paper filed
With the couft must be signed by the party filing the

paper or., if the party is represented. by one of the party’s

attorneys.

(de) Local Variation. Every court of appeals must accept
documents that comply with the form requirements of
. this rule. By local rule or order in a particular case a
court of appeals may accept documents that do not meet

all of the form requirements of this rule.

Committee Note

Subdivisions (d) and (e). Former subdivision (d) has been
redesignated as subdivision (e), and a new subdivision (d) has been
added. The new subdivision (d) requires that every brief, motion, or
other paper filed with the court be signed by the attorney or
unrepresented party who files it, much as Fed. R. Civ. P. 11(a)

imposes a signature requirement on papers filed in district court. Only

the original copy of every paper must be signed. An append1x ﬁled
with the court does not have to be s1gned at all.

Rules App. A-113




FEDERAL RULES OF APPELLATE'PROCEDURE - 113

., By requiring a signature, subdivision (d) ensures that a readily

identifiable attorney or party takes responsibility for every paper. The.

courts of appeals already have authority to sanction attorneys and
parties who file papers that contain mlsleadlng or frivolous assertions,

see, 'e.g.; 28 U.S.C. § 1912, Fed: R App. P. 38 & 46(b)(1)(B), and
thus subd1v151on (d) has not been amended to incorporate provisions
similar, to those found in Fed; R, Civ: {P:11¢b) andj11(c).

" [y PN
T L R

1. Recommendation
- The Committee proposes to amend Rule 32(d) to provide that

every brief, motion, or other paper filed with the court must be signed
by the attorney or unrepresented party who files it.

2. : Changes Made After Publication'and Comments

No changes were made to the text of the proposed amendment.
A line was added to the Committee Note to clarify that only the
original copy of a paper needs to be signed. -

3. Summary of Public Comments

Jack E. Horsley, Esq. (00-AP-002) supports the proposal.

Judge Frank H. Easterbrook (7th Cir.) (00-AP-012) calls the

prdposal “athoroughly bad idea” and raises numerous objections: (1)

The signature requirement is pointless. It is not necessary to require

a signature in order to “ensure[] that a readily identifiable attorney or

party, takes responsibility for every paper.” -Right now, “[e]very
lawyer whose name appears-on a brief or other paper . . . is
responsible.” (2) The signature requirement would not work. Papers

Rules App. A-114
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are most likely to be signed not by the lawyer who truly is responsible,
but by “some junior associate.” (3) The signature requirement would
create a hardship for counsel. Lawyers will have to visit printers or
duplicators (such as Kinko’s) to sign briefs, or printers or duplicators -
will have to ship briefs back to the law firm for signing, rather than
shipping the briefs directly to the clerk for filing. (4) The signature
requirement would be “retrograde.” We live in the electronic age;
“the world is moving in the direction of d1$pens1ng with manuscrlpt
51gnatures

Judge' Easterbrook further suggests that if the Advisory
Committee wants to fix responsibility for a paper on a particular
attorney, it should follow Supreme Court practice; and' require that
every paper must designate the “counsel of record.” That fixes
responsibility without requiring anyone to waste time signing papers.

Finally, Judge Easterbrook argues that, if there is to be a signing
requirement, Rule 32(d) should be rewritten to make two things clear:
(1) Only one copy of any document must be signed. (2) The signature
must be of the lawyer principally responsible for the substance (not
necessarily the draftmg) of the document. '

The National Association of Criminal Defense Lawyers (00-
AP-019) does not oppose the proposal, but raises several questions:
“Does the committee mean  that the original of each must be
personally signed manually, in ink, although some or all of the rest
may be conformed? Or would it comply to sign. the brief before
copying, so that all copies would bear a copy of counsel’s signature,
but none would have an ongmal ink signature? May counsel delegate
the right to sign his or her name to a secretary . . . or must the
signature be affixed persopally?f’ :

Rules App. A-115
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The: Association also suggests that ‘a reference to 28 U.S.C.
§ 1927 should be added to the ‘discussion of sanctions in the-
Committee Note:. Finally, the Association suggests thatareference to' -
new. Rule 32(d) be added to Rule 28 Wthh hsts the contents of brlefs

The AdVISory Commlttee on Procedures for the D C C1rcu1t5 i

(OO-AP 020) supports the proposal ' I T ‘ ‘

10

11

Rules App. A-116 .

J‘lq"

i

Rule 44. Case Involvmg a Constltutlonal Questlon Whe |

the Umted States or the Relevant Statet isNot a
Party I o 't;:;{“‘g;m |

) ufdi‘, -,

(__) Constxtutmnal Challenge to Federal Statute If a

’t‘ o ‘: .“\ mr‘ T

fparty v»i‘fquestmns -the t constitutionality 'of an Ac‘t'\ of -
o Congress ina proceedmg 1n whlch the Umted States or

S ,1ts agency, ofﬁcer or employee is not a party 1n an

ofﬁc1al capac1ty, the questlomng party must give written

not1ce to the circuit clerk 1mmed1ately upon the filing of
the record or as soon as the quest1on is ra.lsed in the'

court of’ appeals The clerk must then certlfy that fact to

T

the Attomey General*

(b) Constltutlonal Challenge to State Statute. If a party

questions the constitutionality of a statute of a Stateina

115
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A

proceeding‘ in which that State or its agency. officer. or
employyee is not a party in an ofﬁcl,ial capacigg‘ . the
| g‘uestioni‘ng party must give written notiée to the circuit
clerk immediately upon the filing of the record or as
soon as the question is raised in the court of appéa‘ls.
The clerk must then certify that fact to the attorney

‘ genéral of the State.

Committee Note

- Rule 44 requiresythat a parfy who “questions the constitutionality
of an Act of Congress™ in a proceeding in which the United States is

.not a party must provide written notice of that challenge to the clerk. '

Rule 44 is designed to implement 28 U.S.C. § 2403(a), which states
that: o ‘,

In any action, suit or proceeding in a court of the
United States to which the United States or any agency,
officer or employee thereof is not a party, wherein the
constitutionality of any Act of Congress affecting the public
interest is drawn in question, the court shall certify such
fact to the Attorney General, and shall permit the United
States to intervene . . . for argument on the question of
constitutionality. ' . .

Rules App. A-117
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The subsequent section of the statute — § 2403(h) — contains
V1rtually identical language imposing upon the courts the duty to
notify the: attorney general of a state of a constitutional challenge to
any statute of that state. But § 2403(b) unlike § 2403(a), was not
unplemented inRule44. - . i IR TR

Rule 44-has been amended to correct this omission. The text of
former Rule 44 regardmg constitutional challenges to federal statutes
now: appears as:Rule 44(a), while’ new language regarding
constltutional cha.llenges to state statutes now appears as Rule 44(b).

1. Recommendation

The Committee proposes to add aRule 44(b) to require a party
to give written notice to the clerk 'if the party questions the

constitutionality of a state statute in a proceeding in which the stateis
not a party, and to require the clerk to notify the state’s attorney:
general of that challenge. Rule 44(b) is intended to 1mplement 28 -

U.S.C. § 2403(b).
2. Changes Made After Publication and Comments

No changes were made to the text of the proposed amendment
or to the Comm1ttee Note. Lo

3. Summary of Pubhc Comments
Judge Barbara B. Crabb (W D. Wis.) (OO—AP 001) supports

the proposed amendment as a helpful reminder to judges. She
suggests that something akin to Rule 44 be added to the FRCP.

Rules App. A-118
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Jack E. Horsley, Esq. (00-AP-002) suggests that the following
clause be added to Rule 44(b): “Absent certification and/or failure to
raise a constitu[tlional question at the outset precludes asserting a[] .
[c]onstitutional violation on appeal.” .

Public Service Litigation Group (00-AP-005) supports the
proposal. It notes that § 2403(b) refers only to statutes “affecting the
public interest,” but agrees that the rule should not be so.restricted, .
given the uncertain scope of that clause.

. Judge Frank H. Easterbrook (7th Cir.) (00-AP-012) supports
the proposal — “[a] genuine improvement, nicely executed.”

The National Association of Criminal Defense Lawyers (00-
AP-019) recommends that the phrase “in a proceeding” be replaced
by the phrase “in any civil or criminal case” to highlight the fact that
the constitutionality of state statutes sometimes is challenged in
federal criminal cases. State criminal statutes are often incorporated
into federal criminal statutes (e.g., the Assimilative Crimes Act), and
state statutes sometimes govern the legality of an arrest or search by
state law enforcement officers. The change suggested by the
Association would highlight the fact that Rule 44(b) may have some
application in criminal cases.

The Advisory Committee on Procedures for the D.C. Circuit.
(00-AP-020) supports the proposal.

1

General Comments

Jack E. Horsley, Esq. (00-AP-002) said that the “work product
of [the] Committee is so good” that “[i]t is a challenge to submit
viable suggestions.”

Rules App. A-119
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The United. States PostalService (00-AP-003) ‘agrees with
many of the proposals and believes'that the others will not‘have a.
substantial . effect on'“the “Postal ' Service. It ‘opposes only the
amendment to Rule 4(a)(5)(A)(ii). . -+ . L AR

The Appellate Practice Section of the State Bar of Michigan
(00-AP-013) .suppoits all of the proposed amendmonts save the e
amendments. on which it specnﬁcally commented T

Sidney Powell, Esq. and Deborah Pearce Regglo, Esq. (00-
AP-016) fully endorse the “thorough #nd con51dered comments” of
the Public Citizen Litigation Group:i: 1.+ " :

Rules App. A-120
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RE: Report 6f the Advisory Committee on Bankruptcy Rules

I. Introduction

The Advisory Committee on Bankruptcy Rules met on March 15-
16, 2001, in New Orleans, Louisiana. The Advisory Committee
considered public comments regarding proposed amendments to the
Bankruptcy Rules that were published in August, 2000.

The proposed amendments published in 2000 include revisions
to seven Bankruptcy Rules (Rules 1004, 2004, 2014, 2015, 4004,
9014, and 9027). Also proposed were a-new rule, Rule 1004.1, and
amendments to Official Form 1. The Advisory Committee received
twenty-four written comments on the proposals. Several of the
comments were offered on behalf of groups, including bankruptcy
judges from several districts, the Commercial Law League of
America, the National Bankruptcy Conference, the Insolvency
Committee of the State Bar of California, Committees of the
Association of the Bar of the City of New York, and Bar Association
Committees from Detroit and the State of Michigan.

A public hearing was held in Washington, D.C. on January 26,

2001, to consider the proposals. Four witnesses were scheduled to
testify at the hearing, but Judith Greenstone-Miller, Esq., was unable

Rules App. B-1
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" to attend. Judy B. Calton, Esq., testified in place of Ms. Greenstone-

Miller. Ms. Calton’s testimony was offered on behalf of the

. i Commercial Law League (for Ms. Greenstone-Miller), and on behalf

of the Committees of the State Bar of Michigan and the Detroit

.. Metropolitan Bar Association. Robert A. Greenfield, Esq., testified
' "on behalf of the National Bankruptcy Conference. Professor Todd

\

Rules App. B-2

Zywicki of George Mason Univetsity Sch’ool of Law testified in his

personal capacity at the public hearing.

Atthe March 2001 meeting, the Advisory Committee considered
the written comments and the ‘testimony, presented at the public
hearing. The Advisory Committee approved each of the proposed
amendments to the rules and will present thém to the Standing
Committee at its June 2001 meeting for final approval and
transmission to the Judicial Conference. - The Advisory Committee
also will present amendments to Official Forms 1 (Voluntary Petition)

and 15 (Order Confirming Plan) to the Standing Committee for final

approval and transmission to the Judicial Conference. °

- The Advisory Committee also approved a preliminary draft of
proposed amendments to Bankruptcy Rules'1007, 2003, 2009, 2016,
and 7007.1, and will'present theém to the Standing Committee at its
June 2001 meeting with a request that they be published for comment.
The Advisory Committee also approved a preliminary draft of
proposed amendments.to"Official Forms 1-(Voluntary Petition), 5
(Involuntary Petition),.and 17 (Notice of Appeal), and will present

them to the’ Standihg,@&h)mfn,ittéé at its June 2001 meeting with a-

request that:they be puibl

shed for'’comment. =

. Iy
NEIE
1

IL Action Items

Proposed Amendments to ankru

2014: 2015: 4004. 901?1, and 9027. Proposed New Rule

-1004.1. and Proposed:Amendments to Official Forms 1 and
15 Submitted' for Final“Approval by the Standing
Committee and Transmittal to the Judicial Conference.

N M‘M U\

t

)

>

)



Report of the Advisory Committee on Bankruptcy Rules

Page 3

Public Cqmment.,

The prelirilildafy drdft of the pfdﬁosed amendments to
the Federal Rules of Bankruptcy Procedure and

- related committee notes were published for comment
. by'the bench and bar in August 2000, and a public
“hearing on the preliminary draft was held on

January 26, 2001. Three persons testified at the
pubhc hearmg held in Washmgton D C.

There were twenty-four wntten comments received

concerning the proposed amendments to the rules.
. These comments, and the testimony provided at the
. publichearing are summarized on a rule-by-rule basis
. following the text of each rule set out below. The

Advisory Committee reviewed these comments and
the testimony, and made several revisions to the
published draft., The post-pubhcatlon revisions are
identified under the heading Changes Made After
Pubhcatlon and -Comments..

. . Synopsis of Proposed Amendments:

(@) Rule 1004 is amended to clarify that the rule
implements § 303(b)(3)(A) of the Bankruptcy
+Code and is not intended to establish any
substantive standard for the commencement of

.. a \voluntary case by a partnership

(B) ‘Rule 1004 1is added to set out the manner in

which a case is commenced on behalf of an
infant ‘or incompetent person.” Rule 1004.1 is
‘ denved from Rule 17(c) F R Civ. P.

‘(c) Rule 2004 IS amended to clarify that an

examination ordered under that rule may be held
,out51de of the district in which the case is
pendmg The court where the examination will
be held issues the subpoena, and it is served in

Rules App. B-3 -
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the manner provided in Rule 45 F.R.Civ.P.,
made applicable by Rule 9016. Moreover, the
- rule makes clear that an attomey authorized to
' practice either in the court in which the case is
pending or in the court for'the district in which
thie examination will be held may issue and sign
“the. subpoena on behalf 'of the court for the

dlStrlCt in WhJCh the exam1nat10n will be held.

(d) Rule 20 1 4 is rewrltten to make the rule conform

+ .+ .more closely to'the applicable provisions of the

It fBankruptcy Code and to make stylistic changes.

1/The srule  will . requlre the disclosure of all

Connections “that'. professionals seeking

‘s employment have: w1th ithe debtor. The

pmfessronals also must d1sclose any connection

! partieé reasonably to. questlon the propnety of

vithe | employment i ~ilt "dlso ‘sets out service
requrrements for the applicatiot:

() Rule:2015()(5)!is amended to conform to 28
U.S.,:C.) § 1930(a)(6), Whieh‘was amended in
1 . ki

Y ‘r
0., A

o Rulev4004(e) is a:mended to provide that the
w o filing lof amotlonunder § 707 of the Bankruptcy
' Qodeto dismissi ta ‘case'postpones the entry of
the dlscharge Currently, only motions brought

: undera§ 707(b) pustpone entry of the discharge.

@ Rul 9014 1s am ded to mclude Rule 7009 on
p eadi gspec:lal ma atters, 4rid Rule 7017 on real
parties 1n anterest mfants and incompetent
bersons; 't 1the \r hst “Rules applicable in

Rules App. B-4
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material disputed factual matters is to be taken
in the same manrer as in an adversary
proceeding. Subdivision (e) is added to address
problems of local variation in procedures for the

- appearance of witnesses by requiring that the

court provide a mechanism to enable attorneys
to know whether the presence of a witness is
necessary for a particular hearing.

Rule 9027(a)(3) is amended to clarify that the
time limits for filing a notice ‘of removal of a
claim or cause of action apply to any claim or
cause of action initiated after the
commencement of a bankruptcy case, whether
the bankruptcy case is still pending or has been
suspended, dismissed, or closed.

Official Form 1 is the form of a voluntary
petition, and it is amended to réquire the debtor
to disclose ownership or possession of property
that poses or'is alleged to pose a threat of
imminent and identifiable harm to public health
or safety. S

Official Form 15 'is the form of an order
confirming a plan, and it is amended to conform
to amendments to Rule 3020 that will take
effect December 1, 2001.

A

Text of Proposed Amendments to Rules 1004, 2004,
2014, 2015, 4004, 9014, and 9027, and Text of New
Rule 1 004.]

Rules App. B-5
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PROPOSED AMENDMENTS TO THE FEDERAL
RULES OF BANKRUPTCY PROCEDURE*

Rule 1004. Partnershrp—l'mtmn Involuntarv Petition

Agamst a Partnershlp

‘petmoner a CODV 0 thc

1t10n and (2) the clerk shall

pro ptly 1ssue forﬂrwrﬂra summ ns | for service on each

- general partner who is not a petltloner ‘Rule 1010 applies to

i

the form and serv1ce”of the summons

ol i
Cow ' l::‘

*New material is underlined; matter to be omitted is lined through.

2
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COMMITTEE NOTE

Section 303(b)(3)(A) of the Code provides that fewer than all
of the general partners in a partnership may commence an involuntary
case against the partnership. There is ne counterpart provision in the
Code setting out the manner in which a partnership commences a
voluntary case. The Supreme Court has held in the corporate context
that applicable nonbankruptcy law determines whether authority exists
for a particular debtor to commence a bankruptcy case. See Price v.
Gurney, 324 U.S. 100 (1945). The lower courts have followed this
rule in the partnership context as well. See, e.g., Jolly v. Pittore, 170
B.R.793 (S.D.N.Y. 1994); Union Planters National Bankv. Hunters

‘Horn Associates, 158 B.R. 729 (Bankr. M.D. Tenn. 1993); In re

Channel 64 Joint Venture, 61 B.R. 255 (Bankr. S.D. Oh. 1986). Rule
1004(a) could be construed as requiring the consent of all of the
general partners to the filing of a voluntary petition, even if fewer than
all of the general partners would have the authority under applicable
nonbankruptcy law.to commence a bankruptcy ‘case for the
partnership. Since this is a matter of substantive law beyond the scope
of these rules, Rule 1004(a) is deleted ,as i$ the designation of
subdivision (b). :

The rule is retitled to reflect that it applies only to involuntary
petitions filed against partnerships. | - ‘

‘Public Comment on Proposed Amendments to Rule 1004:

_ 1. PatriciaL. Meravi (Deputy Clerk, Bankr. D.N.J.) suggested
that the Rule be moved to a subdivision of 1003 and that proposed
Rule 1004.1 be renumbered Rule 1004 in order to avoid the use of

extensions that may be misleading given the use of extensions for local
rules. - : -

Changes Made After Publication and Cbm£ﬁénts. No changes -

since publication.

Rules App. B-7
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Rule 1004.1. Petition for an Infant or Incompetent

Person.

1 ‘f»r , f an mfant or mcompetent‘ person has a re;gresenta’uve=

3

4

5

6

7

8

9 N ;and 1smot othefwnse”reor Ser ted or shall mai(e émy other order

n’ i

10 to protect the mfant or mcomp_etent debtor

1 . “» .
SO jwi' Ber

COMMITTEE NOTE

This rule is derived from Rule 17(¢) F.R. Civ. P. It does not.
address the commencement of a case filed on behalf of a missing
person., See, e.g., In re King, 234 B.R. 515 (Bankr. D.N. M 1999).

Pubhc Comment .on Proposed Rule 1004, 1

[T

1. Patr101aL Merav1 (Deputy Clerk Ba.nkr D N J.) suggested
that the Rule be renumbered as Rule 1004 and that the proposed
amendment to current Rule 1004 (set out above), be moved to a
subdivision of current Rule 1003 to avoid the use of extensions on the
i'ulzl numbers that may be misleading given the use of extensions for
ocal rules.
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- Changes Made After Publication and Comments No changes
were made.

~ Rule 2004. Examination

* ok ok ok

(c;)* i COMPELLING ATTENDANCE AND

PRODUCTION OF DOCUMENTS DGGH—MENW

EVIDENEE. The attendance of an entity for exammatlon and |

for the productlon of dee&meﬂt‘afy—eﬁdeﬂee documents

whether the exammatlon isto be conducted w1t1un or wﬁhout

the dlstnct in WhJ.ch the case is pendmg, may be compelled n
the-manner as provided in Rule 9016 for the attendance of a

Wltness Vﬂmesses ata heanng or trial. As an officer of the

court, an attomey may issue and 51gn a subpoena on behalf of
the court for the district in which the exammatlon is to be held

- if the attorney is admitted to practlce in that court or in the
courtin Wthh the case is pending.

% % K %k %k

COMMITTEE NOTE

Subdivision (c) is amended to clarify thatan exammatmn ordered
under Rule 2004(a) may be held outside the district in which the case
is pending if the subpoena is issued by the court for the district in
which the examination is to be held and is served in the manner
provided in Rule 45 F.R.Civ.P., made applicable by Rule 9016.

Rules App. B-9
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The subdivision is amended further to clarify that, in addition to
the procedures for the issuance of a subpoena set forth in Rule 45
F.R.Civ.P., an attorney may issue and sign a subpoena on behalf of the
court for the district in which a Rule 2004 examination'is to be held
if the attorney is authorized to practice, even if admitted pro hac vice,
either in the courtin which the case is pending or in the court for the
district in which the examination is to be held. This provision
supplements the procedures:for the issuance of a subpoena set forth
in Rule 45(a)(3)(A) and (B) F.R.Civ.P. and is consistent with one of
the ptirposes of the!1991 amendmients to Rule 45, to ease the butdens
of interdistrict law practice. ‘

TR e

' Public Commenton Progoséd Amendments to Rule 2004:
o e T N Sl ‘

B L I I R o "l‘ e iy ) n EY

1. Prbfessor R. Joseph Kimble offered several suggestions on
style matters;for the rule, ;. ¢ S O

2., ~Hon. Pauil Mannes noted a typographical -error in the
published rule.

3. GuyMiller Struve, Esq., on behalf of the Association of the
Bar of the City of New York and its Committees on Federal Courts
and Bankruptcy and Court Reorganization, expressed general
agreement with the amendments to Rule 2004(c).

Changes Made 'After Publication and_Comments. The
typographical error was corrected, but no other changes were made.

Rule 2014. Employmeht of a Professional Peféoxf.

)
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25
26
27
28
29
30
31
32
33
34
35
36
37
38
39
40
41

42

Rules App. B-12 ..

(a) APPLICATION FOR_ORDER APPROVING
EMPLOYMENT. An application for an order approving the

employment of a professional person under §327. §1103. or

§1114 of the Code shall be in writing and may be made only

- by the trustee or committee. The application shall state:

(1) specific facts showing why the emplovment is

necessary; - Lo .
(2) - the name of the person to be emploved and

the reasons for the selection:

(3)__the professional services to be rendered;

Q
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(4) any proposed arrangement for compensation:

and

(5) that, to the best of the trustee’s or

committee’s knowlédge, the‘persd'ri to be employed is
eligible underthe Code for employment for the purposes
set forth in the application.

(b) STATEMENT OF_ PROFESSIONAL. The.

application shall be accomp énied by a verified statement ofthe
person to be employed. made according to the best of that
person’s knowledge. information. and belief. formed after an

inguiry reasonable under the circumstances. which shall state:

(1) _that the person is eligible under the Code for
employment for the purposes set forth in the application:

(2) any interest that the person holds or represents

that is adverse to the estate:

(3) any interest in. relationship to. or connection
the person has with the debtor;

‘ (4) any interest. connection. or relationship the

person has that may cause the court or a party in interest

Rules App. B-13
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- reasonably: to question whether the person is

disinterested under § 101:

(5) any relationship the person has with the United

-States trustee. or with any employee of the United States
trustee. for the:region in which the case is pending:
(6) the information required to be disclosed under
§ 329(a) if the person is.an é.ttorﬁey; and
(7):. whether the person shared or has agreed to

share any compensation with anyperson. other than a

partner. employee, or regular associate of the person to

be emploved. and if so. the details.
(). SERVICE AND TRANSMITTAL OF
APPLICATION. -

(1) The applicant shall serve a copy of the

application on:

(A):the trustee:

(B) the debtor and the debtor’s attorney:

, .~ (C) .anv committee elected under §705 or
‘ appointéd under § 1102, or, if the case is a chapter

9 case or a chapter 11 case and no committee of

v

9
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unsecured creditors has been appointed. on the

creditors included on the list filed under Rule

1007(d): and

(D)_any other entitv as the court may direct.

(2) Unless the case 1s a chapter 9 case, the
4 Mi .

pphca.nt shall transmlt a copy of the apphcatlon to the
" United States trustee ‘

‘ (d‘) SERVICES RENDERED BY MEMBER OR

ASSOCIATE OF FIRM OF EMPLOYED PROFESSIONAL

ﬁ‘*

aﬁe‘rbéec‘)rﬂingj éWare of

A e e T
J undlsclosed matter.th i3 req{nredi«to “be idls‘clos‘ed'under‘

T SR
ploy ;e“d}rﬁnder th1s rule: shall ﬁle a

Rules App. B-15
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.- Rule2014(c). and. unless the case is a chapter 9 case. transmit

a copyt to the United States trustee. . .

l

COMMITTEE NOTE

Thls rule has been rewntten to. make sty11st1c changes and to
make it conform more closely. to-the.applicable provisions of the
Code. Professionals seeking court approval of their employment must
disclose any interest in, relationship with; or ¢connection to the debtor.
The professmnal also must disclose any 1nterests relationships, or
connections that would ccause theicourt or.any party in interest
reasonably to question whether the person is dlsmterested The rule
thus requires the professional to evaluate ithe need to disclose the
information from the perspectlve of the court and other parties in
interest. . If the‘inférmation:would cause! those; persons reasonably to
question ‘whether the professmnal is dlsmterested itmust be disclosed.
This permits the United. States trustee dnd: other parties in interest an
opportumty to evaluate whether to oppose the apphcatlon ‘
:J‘piﬁt‘;;;trfé«ﬁ ‘

As W1th any dlsclosure requirement, the person obligated to
make the:. dlsclosure must‘ ﬁrst dete‘ &8 1”11‘ ther the rule reqmres

t‘tpn may be de mirdimus.
In elther mstance the professmnal must ! “aketan initial determination
whether to mvest1gate for; the emst‘ tthese oonnectlons and if

D

they exist, whether '
Notmthstandmg« th15

n ‘by the professional, the
natlon as to whether the

these i issues, sa pfofessmnal must M i
beheved connectlon that reason ly ‘ flace mto questlon the
‘ pl );

1 N -
L RN ,‘! CJ “\ the H d

i

i,

9
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The rule also sets out the service requirements for the application
for the approval of employment. There is no provision requiring a
hearing on the application. In most cases, an order approving the
employment will be entered without a hearing. The court may set a

hearing sua sponte or on request or may vacate an order issued under: -

the rule upon motion of an interested party.

_ The rule does not address the standards that courts should a'pplyh 3

in ruling on an application for employment of a professional. . -

Public Cdmment on Prdposed Améndtnenﬁ to Rule “201‘41:

1. Richard C. Friedma'l‘l,‘Esq.\, Trial Attorney,~ Office of United
States Trustee, asserted that the proposed rule places too much -

discretion in the professional seeking employment. He prefers the
existing language of Rule 2014. ‘ oL

2. Leon S ‘}F(ormax‘l,‘E‘sq., considers the prdposal a significant \

improvement over the existing rule. He also suggested that disclosure

requirements be limited to materially adverse interests rather than

simply adverse interests. He also called for a mechanism to make the

court aware of any Suppl,emen“cal statements filed by the professional. -

3. Hon.:Paul Mannes (Bankr. D. Md.) suggests that the rule

be amended to provide that the Office of the United States Trustee be *

~ "served" ratheér than have documents transmitted to that office.

4. Hon. Carolyn Dineen King (5" Cir.) asserted that the
proposed  amendments ' would place undue ‘discretion in. the
professional to make decisions regarding the relevance and materiality
of important information, Furthermore, the ' complexities of
relationships ‘among " lenders and ;advisors, both nationally ' and
internationally, is:creating additional potential for conflicts. ‘In her
view, the proposed amendments would reduce the amount of
information ‘available to.the court and third ‘parties to evaluate the
potential for conflicts... Therefore, she believes the existing rule is
superior. . | L ; | N S Lo

‘ -~

Rules App. B-17
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«Judith Greenstone-Miller, Esq., on behalf of the
Commerolal Law League of America, did not state a specific position
on the proposal. - Nevertheless, her .written- comments expressed
concern. about . the -requirement that profess1onals undertake an
affirmative inquiry to determine the propriety of their employment.
She expressed concern that this might create.a trap for the unwary
who later are found to have conducted an insufficient inquiry.
Generally,x however the comments she offered were favorable to the
proposal. ! TR 4 B S

6. Robert A. Greenfield, Esq., on behalf of the National

Bankruptcy Conference, supported adoptron of the proposed
amendment., He! suggested that a potential ambiguity existed in the
proposed Rule 2014(d) that would permit the employment of a

partner of an employed profess1onal when the partner is not h1mse1f or

herself aprofessmnal : o 1_ RE R

"7.‘“ Professor Todd J ZyWIckl George Mason Umvers1ty
School of Law, argued. that the existing rule is preferable to the
proposed amendment. In/his view, the amendmient places too much

discretion in the professronal seekmg employment He alsoargued
that the Rules should require greater disclosure than What might be.

required | under the Bankruptcy Codein ‘order to;insure the:efficiént
operation of and pubhc confidence in the: bankruptcy 'system.

' Hon.. Edith H. Jones (5% Cir.) stated’ that the proposed
amendments will dilute the current disclosure requlrements andunduly

hinder both the'courts and the Umted States Trustees in their efforts'

to monitor and maintain the integrity of the process of the
employment of professronals in, bankruptcy cases. She asserted that
the :elimination .of the dlsclosure of all "connections" places the
respon51b1hty fpr detenmmmg the:existence of adverse interests
exclusively in the hands of the profeSsronal seeking the employment

Requiring greater dlscIOsure would better enable the court to evaluate

the proprlety .of any partlcular wproposed employment

[ At

9 LOIllS'W Levrtt Esq found the prehmmary draft to be a\- <

: marked 1mprovemen over;the: ex1st1ng rule | He suggested:also that

Rules App. B-18

the rule be amended to 'include a statement descnblng the procedures
the professional followed and investigation made n obtaining the

)
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- information concerning poténtial conflicts. He also suggested that the
- rule be amended to exclude disclosure of relationships with the United

States trustee that are inherent in the regular practice of bankruptcy
law in a region. : L :

10. Joseph A. Guzinski, Esq., on behalf of the United States

Trustee Program, argued that the existing rule is superior to'the -
proposed amendments because it requires more complete disclosute

of connections the professional has. Similarly, he argues that the
professional should not be in the . position to ‘make relevancy
determinations that are more properly seeded with the court and the

United States trustee. Furthermore, he suggested deleting subdivision -

(b)(5) of. the proposed rule that' requires attorneys -to disclose
infprmatign required by Section 329(a) of the Bankruptcy Code. .

| 11. The 1‘Inslolvency :La\;v Cdfﬁmittee of the yBusiness‘ La‘w

Section of the State Bar :of California viewed. the proposed
amendment as generally desirable but suggested the insertion .of a.

"good faith" safe harbor for professionals submitting applications for
employment. The Committee found the rule generally acceptable but
suggested that a person who conducts a conflict check in good faith
and in accordance with customary practice should be protected from
an order requiring disgorgement or denial of fees for services rendered

under an. employment order if subsequent information becomes

available that leads to dishuéliﬁbatid{;};y. ok

o
T
[T A

; ‘,\;\rw‘;"‘;‘xf‘§7’f‘.‘“ NERRY ' : ) K . oo ‘ | w \ T ‘?‘t E ,
- Testimony on Proposed Amehdments to Rule 2014: .
, Yo Lo AT %, R [ , "l PR

1. Judlth B.: Cajton, ‘Esq.i;i‘(fjt‘est’iﬁféd’ 6n '*%3‘b’éha1f of th’é’

Commercial Law League of America and the State Bar of Michigan

Debtor-Creditors Rights Committee and the Detroit Metropolitan Bar -

Association:Debtor/Creditors Section.; She spoke generally in favor
of the proposed rule., She noted that it is sometimes-difficult, if not
impossible, to identify-all 'connections" that ‘a large law firm might

have withcreditors of the debtor.; These i"connections™ must be

disclosed under the currerit law, but compliande with the requirement
is nearly impossible. She supported the proposed amendments to the
rule that wouldinarrow those reporting obligations. /. .+ % v .-

' . Ly T iﬁ [ER t ‘ "w’ ‘x‘;«:“”:‘ 2 \1, ! 1‘"3‘.

|
CNTUTITR I ot . AR TN
K R , el ' Y :"»»

Rules App. B-19
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. 2. "+ Robert A. Greenfield, Esq., on behalf of the Nat10na1 :
Bankruptcy Conference, also- testified in support of the rule. He .
expressed surpr,lseqthat others viewed the proposed amendments as ..’

likely to lead to professionals withholding information in order to gain

employment when they are not otherwise eligible. In his view,
professionals hkely would continue to "overdisclose" in order to
protectagainst the risk that a judge would ultimately conclude that the ‘

employment was. nnproper and that fees should be returned e

L

o Professor Todd J. Zywrckr relterated hlS posrtron as set out
in his written comments.' During his: itestimony, he conceded that a -
number;0f "connectlons"wthat the current rule technically requiresto
be disc! osed: generally are;not disclosed. . He also agreed that those .-
failure tow drsclose thesé connectiors, would not: violate the. spirit of .
the rule.He was unable'to offer asolution to the problem of draftlng
langqage.q;‘that would 'require  the | d15c1psure‘ jiof ithe mformatmn
necessary“for courts and third, partles 10 reach conclusmn as to/ the :

oposal would not '
ddress that 1ssxi1e ‘

‘*b all mterests 1n,1 onnectlons

' » gl Mu N

dlsclosﬁre obhg; tic mustensurethatmterestedpdrtles havesufﬁment

®
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\information to evaluate whether the person is disinterested, and the

court must have the information to determine disinterestedness. Thus,
even if professionals do not believe that a particular interest,
connection, or relationship affects their disinterestedness, they still
must disclose the information if it may cause the court or a third party
reasonably to question the professionals’ disinterestedness.

Subdivisions (b)(4) through (6) are redesi gnated as subdivisions
(b)(5) through (7). |

The Committee Note was afmended to fcﬂegit‘the changes made

h

in the text of the rule.

Rule2015.  Duty to Keep Records, Make Reports and

Give Notice of Case.
(2 TRUSTEE OR DEBTOR IN POSSESSION. A

trustee or debtor in possession shall

* %k %k %k sk
N

(5) in a chapter 11 reorganization case, on or
before the last ’day\ of the month after each calendar

quarter during which there is a duty to pay fees under 28

U.S.C. § 1930(2)(6). timtitaplanisconfirmedortheease
isconvertedordismissed; file and transmit to the United

States trustee a statement of the gn_yﬁdisbursements made
- during suchrealendar that quarter and a-statement-ofthe
amount of the any fees payable ujnderrcquife&-pursuam

b

Rules App. B-21
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12 ““; . '; : 1:0 28 U S C § 1930(a)(6) ﬂxat—has—been-par& for sueh
13 eaiendz: that quarter ;
14 “‘*”iji;“ ****; jwﬂ
o COMMITTEE NOTE ;
Subd1v1smn (a)(S) is amended to prov1de that the duty to ﬁle(
quarterly disbursement reports continues only so long as there is an
obligation to make quarterly payments to the Umted States trustee ‘
under 28 U.S.C. § 1930(a)(6). ‘ ‘
Other amendments are stylistic. -
Public Comment on Proposed Amendments to Rule 2015: There
were no comments on the proposed amendments to Rule 2015.
Changes Made After Publication and Comments. No changes
were made .
Rule 4004 Grant or Denial of Discharge.
1 , 4 1 ok ok ok R
| 2 | (qj GRAI.\IT,OFDISCHARGEV
1 3 (D) ITI a eha‘pt‘er 7 case, on expiration of the time
4 - fixed for filing a complaint objecting to discharge and the
5 | _ time ﬁxed; for filing a motion to dismiss the case under
6 o Rule | /1017(e), the court shall forthwith grant the
| 7 discharge unless:
8 (A) the debtor is not an individual,

g Rules App. B-22

»
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(B) a complaint objecting to the discharge .

has been filed, |

(C) the debtor has filed le;ﬁ\;vaiver under
§ 727(a)(10),

D) | amotion ﬁ) dismiss the case under Rute
-I-GH@ w is pénding, |

(E) a ;hoﬁon to extend the time for filing a
complaint objecting to the discharge is pending,

F) a motiqn to extend the time for filing a
motion to dismiss the case under Rule 1017(e) is
pending, or

(G) the debtor has not paid in full the filing
fee: prescribed by 28 U.S.C. § 1930(a) and any
other fee prescribed by the Judicial Conference of
the United States under 28 U.S.C. § 1930(b) that
is payable to the clerk upon the commencement of

a case under the Code.

¥ % K %k %

COMMITTEE NOTE -

Subdivision (¢)(1)(D) is amended to provide that the filing of a
motion to dismiss under § 707 of the Bankruptcy Code postpones the

Rules App. B-23
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entry of the discharge. Under the present version of the rule, only
motions to dismiss brought under § 707(b) cause the postponement
of the discharge. This amendment would change the result in cases
such as In re T anenbaum 210 B. R 182 (Bankr D. Colo. 1997).

Pubhc Comment on Proposed Amendments to Rule 4004:

There were no comments on proposed amendments to Rule 4004.

Changes Made After Pubhca’uon and Comments No changes
were made. RS oy

Rule 9014. Contested Matters
(a) MOTION:.In a contested matter imracaseunder-the

€ode not otherwise governed by these rules, relief shall be

requested by motion, and reasonable notice and opportunity

. for hearing shall be afforded the party against whom relief is

sought. No response is required under this rule unless the
court ordersanmanswer-to-amotion directs otherwise.

(b) SERVICE. The motion shall be served in the manner

provided for service of a summons and complaint by Rule

7004. and—untess—the—court-otherwise—directs; Any paper

served after the motion shall be served in the manner provided

by Rule 5(b) F.R. Civ.P.

®
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(c) APPLICATION OF PART VII RULES. Unless the

court directs otherwise, the following rules shall apply: 7009,
7017.7021, 7025, 7026, 7028-7037, 7041, 7042, 7052, 7054-
7056, 7064, 7069, and 7071. An entity that desires to

perpetuate testimony may proceed in the same manner as

provided in Rule 7027 for the taking of a deposition before an
adversary. proceeding. The court may at any stage in a
particular matter direct that one or more of the other rules in

Part VII shall apply. The court shall give the parties notice of

any order issued under this paragraph to afford them a

reasonable opportunity to comply . with the . procedures

rescribed by the order, fﬂ‘l‘enﬁﬁ“ﬂl‘&t'&cm'perpetﬂafe

Rules App. B-25
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.- (d) TESTIMONY OF WITNESSES. Testimony of

. witnesses with respect to disputed material factual issues shall

be taken in the same manner as testimony in an adversary
proceeding.

(e) ATTENDANCE OF WITNESSES. The court shall
‘provide procedures that enable parties to ascertain at a
reasonable time before any sehedﬁled hearing whether the
hearing willbe an evidentiary hearing at which witnesses may
testify. - -

COMMITTEE NOTE

The list of Part VII rules that are applicable in a contested matter

isextended to include Rule 7009 on pleading special matters, and Rule
7017 on real parties in interest, infants and incompetent persons, and
capacity. The discovery rules made applicable in adversary
proceedings apply in.cortested ‘matters unless the court directs
otherwise.
Subdivision (b) is amended to permit parties to serve papers,
other than the original motion, in the manner provided in Rule 5(b)
F.R. Civ.P. When the court requires a response to the motion, this
amendment will permit service of the response in the same manner as
an answer is served in an adversary proceedmg

ubd1v1s1on gdg is added to clanfy that if the motlon cannot be
decided without resolving -a disputed material issue of fact, an
evidentiary hearing must be held at which testimony of witnesses is
taken in the same manner as testimony is taken in an adversary
proceedlng or atatrial in a district court civil case. Rule 43(a), rather
than Rule 43(e), F.R. Civ.P. would govern the evidentiary hearing on
the factual dispute. Under Rule 9017, the Federal Rules of Evidence

4

N,
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also apply in a contested matter. Nothing in the rule prohibits a court
from resolving any matter that is submitted on affidavits by agreement
of the parties. ’

Subdivision (é). Local procedures for hearings and ‘other court . .

appearances in a contested matter vary from district to district. In
some bankruptcy courts, an evidentiary hearing at which witnesses

may testify usually is held at the first court appearance in the contested

matter. In other courts, it-is customary for the court to delay the
evidentiary hearing on disputed factual issues until some time after the

initial hearing date. In order to avoid unnecessary expense and

inconvenience, it is important for attorneys to know whether they

should bring witnesses to a court appearance. The purpose of the-

final sentence of this rule is to require that the court provide a
mechanism that will enable attorneys to know at a reasonable time

before a scheduled hearing whether it will be necessary for witnesses -

to appear in court on that particular date. .

Othqr‘ amend'nierits to this rule are stjflistic. : ‘

R
i

Public Cdrmﬁént on Pro Séeé Aﬁ;énfélinents" ‘t(;‘ Rulé ’9014:

v : e S B [

1. - Hon. Kathleen P. March (Bankr. C.D. Cal.) opposes the
proposed amendment to Rule 9014 to the extent that it would change
the practice in the Ninth - Circuit .that permits:the-submission of
testimony by declaration rather than live‘testimony of a witness.
Judge March also suggested that the rule be clarified to state more
clearly what evidentiary hearings would bé governed by the scope of
the rule. . o Do R e e

i . o
A 1

2.. Hon. Paul Mannes:(Bankr D. Md) stated" that the
proposed amendment to Rule'9014(e) would create confusion. He

views the. rule as unnecessary 'because persons jpracticing in a.

particular court would be aware' of ‘the court’s ‘regfular procedures
regarding the attendance of witnesses at hearings. *
' R v }‘ '1}“:‘(“ T

Rules App. B-27
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3.+ Judith Greenstone-Miller, :Esq., on behalf of the

Commerc1a1 Law League of America,. expressed concern that the '
proposed ameridment to Rule 9014 would lead to evidentiary hearings

whenever a disputed issue of fact anses She would limit those
hearmgs to s1tuat1ons in wh1ch matena facts are: at issue.;

Judy B Calton Esq " on behalf of the State Bar of K

Mrch1gan Debtors/Creditors Rights Comm1ttee ‘and the Detroit
Metropolltan ‘Bar, Association, Debtor/Creditors Section, argued that

Rule:90] 4(d) should be limited to dlsputes involving material issues -
of fact rather than all. dlsputed factual issues; She also urged that'the -
determme "

bankruptcy; Judges“be allowed to use therr dlscretron to:

S bert' A Greenﬁeld Es i "j 'tk Natlonal

Bankruptcy - Coriference;; also " arg”ue‘ the
9014(d) be limited to d1sputes overtmaterlal fath
argued that discretion be ‘retained in the bankruptcy judges to
determine whether live, Jtestimony;or: ‘testimony by  declaration be
employed ina partrcular hearlng ‘

6. Hon. Albert E. Radcliffe (Bankr D.Ore. ), on behalf of the
Conference of Chief BankruptcyJ udges of theNinth Circuit, ‘opposed
the apparent ehmmatlon of a court’s discretion to permit direct
testimony by: afﬁdai‘m ordeclarations: The Conference urged that the

i Addrtlonally, he

rule be retamed in its; current: form’ to oontmue that discretion as well -

as to reduce the texpense to litigants in, matters Where the amounts in
controversy ate farrly small. L Tl L

7.’ HomiWe Ste,n,
the language of pro osed t Rule 9014(d) be clarified to require live
testimony only in the face ofa "bonafide" dispute. He also suggested
that tthe larlguage be! changed‘ ito’ clarify that «the . restriction on

vit'or decla atlon is'limited to matters in dispute, -
and matters Tnot n drspuh “could still be: resolved by declaration or - -
affidavit, Judgethteeri alsouex”ressed concern that proposed Rule °
9014(e) - could ‘be used“, ategically:'by parties ' to ' avoid itheir

§
oblrgat1ons to be fully prepared for hearings.

(Bankr S D.. Tex) suggested that -

9
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8. Hon. Philip H. Brandt (Bankr. W.D. Wash.) indicated that

proposed Rule 9014(d) should be limited to disputed material factual -
issues. He noted especially the burden that would be placed on parties

involved in matters with limited amounts at stake.

9. Thomas R. Phinney, Esq., on behalf of the Sacramental

County Bar Association Bankruptcy & Commercial Law Section,’
opposed the proposed amendment to Rule 9014(d). He asserted that .
the current practice which permits court discretion in the allowance of

testimony by affidavit or declaration is superior to the practice that
would ensue under the proposed amendment. He asserted as well that

the current practice is more economically efficient and appropriate. .

given the limited amount at stake in much litigation covered by the
rule. : B : -

10. Hon. Samuel L. Bufford (Bankr. C.D. Cal.) opposed the
proposed amendment to Rule 9014(d). He asserted that F.R. Civ. P.
43(e) should govern motions in bankruptcy matters just as it does in

litigation in the district courts. He suggests that this consistency in the -

application of the rules'is both warranted and preferable.

11. Hon. Robin L. Riblet (Bankr: C.D. Cal.), on behalf of the

Rules Committee of the United States Bankruptcy Court for the
Central District of California and the Bankruptcy Judges of the
Central District of California, opposed the proposed amendment to
Rule 9014(d) because it would remove the court’s discretion to take
testimonial evidence by affidavit or declaration under F.R. Civ. P.
43(e). She asserted that the current practice under Ninth Circuit
authority should continue, and that the proposed amendmients to the
rule would prohibit that method for taking evidence.:

12.  Carolyn B. Buffington, Esq., (Law Clerk to the Hon.
Vincent J. Aug, Bankr. S.D. Oh.) opposed the proposed amendment
to Rule 9014(d). She argued that constraints of time or money make
the use of affidavits the most appropriate way in which to present
certain forms of evidence. The bankruptcy judges, in her view, should
be given the discretion to accept testimony in this form.

13. Guy Miller Sﬁdvé, Esq., on behalf of the Federal Courts
and Bankruptcy and Court Reorganization ‘Committees of the

Rules App. B-29
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- Association of the Bar of the City of New York; supported the

—

Rules App. B-30

proposed amendment to Bankruptcy Rule 9014(d). The Committee
found. that it serves the salutary purpose of increasing uniformity
between the practice in the district and bankruptcy courts. ‘

14.. The Insolvency Law Committee' of the Business Law
Section - of the State Bar of California opposed the proposed
amendment to, Rule. 9014(d) It asserted that the existing practice in
the Ninth Circuit was proper in that it jpermits the courts discretion to
allow testimony by affidavit or declaration. The Committee noted that -
the -amounts in controversy‘ often make 1t unreahstrc to- present
ev1dence by live testxmony \

e I

| Chan es Made Aﬁer ’Pubhcatlon‘and Comments

- The Advisory Commlttee made two changes to subdivision (d)
after considering the comments recewed addressing the proposed rule. -
First; the word "material” is mserted to make explicit.that which was
implied in/the published version of the proposed rule. Second, the
reference to F.R.Civ.P.43(a) was removed: The purpose of proposed O
subdivision (d) wasto recognize that testimony should be taken in the
same manner in both contested matters and adversary proceedmgs
The revrsmn to the pubhshed rule states thls more d1rect1y

The Commlttee ote was amended to reﬂect the changes made
mthetextofﬂrerule ‘ CENRIETRERE N

. ‘:“WH\:"‘

Rule 9027 Removal
2 ,“?” ST M v

A NOTICE oﬁ REMOVAL‘ R

‘*****‘

(3) T zme for ﬁlzng, czvzl actzon zmtzated aﬁer

' ‘commencement of the case under the Code {fa-ease
1 ] Me‘ i - ‘i. “ 1 : i - M E

)
|

actiomris-asserted-inranotiiercourt; [f a claim or cause of



10

11

12

13

14

15

16

'26  FEDERAL RULES OF BANKRUPTCY PROCEDURE

action is asserted in another court 'after the

commegéement of a case under the Code. a notice of
removal may be filed with the clerk only within the
shorter of (A) 30 days after reéeipt, throufg"h‘ service or

otherwise, of a copy of the initial pleading ,sefting forth

* the claim or cause of action sought to be removed, or

~ pleading has been filed with the court but not served
| witithesummons. o -

COMNHTTEENQTE

Subdivision (2)(3) is amended to clarify that ifa claim or cause

(B) 30 days after receipt of the summons if the initial ‘

of action isinitiated after the commencement of a bankruptcy case, the

time limits for filing a notice of removal of the claim or cause ofaction
apply whether the case is still pending or has been suspended,
dismissed, or closed. R o ~

Public Comment on Proposed Amendments to Rule 9027(a):

1. Hon. Robin L. Riblet (Bankr. C.D. Cal.), on'behalf of the
bankruptcy judges of the Central District of California, expressed
concern that the amendment would permit removal of state court
actions to the bankruptcy court when the underlying bankruptcy case
has been dismissed or closed for some time. Judge Riblet expressed
concern that the parties would institute frivolous removal actions for
strategic purposes. She asserted also that existing procedures

Rules App. B-31
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adequately protect parties who need to obtain relief in the Bankruptcy
Court when conflicting state actions are pending. '

k Changes Made After Pubhcatmn and Comment No changes
were made. ‘ ”

AMENDMENTS TO OFFICIAL FORMS'1 and 15

In addition to requesting approval of the amendments to these
forms and fransmittal to the Judicial' Conference, the Advisory
Comimittee requests that the -amendments be - effective as of
December 1, 2001, rather than upon their adopt1on by the Judicial
Conference. The delay in the effective date of these amendments is
necessary for two reasons. First, the amendment to Official Form 15
conforms it. to. the proposed- arnendments to' Rule 13020 that the
Supreme Court promulgated on April 23, 2001. The amendments to
the rule will become effective on: December 1,2001, if Congress takes
no action to the contrary. Therefore, delaymg the effectlve date of the
form will coincide with the effectlve date of the rule amendment that
the form implements.

Official Form 1 is the’ form of a Voluntary petition. Itisused in
the vast majonty of bankruptcy cases. The public and the bar rely
heav1ly on commercial pubhshers for copies of the forms for use in
their cases ‘The Administrative Office cannot provide copies of the

form pnor toits adopt1on by the Judicial Conference. Therefore, itis

appropriate to set a delayed effective date for the form. This will
provide an opportunity for court personnel to familiarize themselves
with the form and will permit publishers and software vendors to
distribute the new form to'their custorners in a ' timely fashion. Since
December 1 isthe date on which rules amendments  generally become
effective; it'is approprlate to use that. date for the effectlve date of
these amendments to the Ofﬁmal Forms

)
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(Official Form 1) (12/01)

TE s

I

FORM B1 ' _ United States Bankruptcy Court

District of

Voluntary Petition

Name of Debtor (if individual, enter Last, First, Middle):

Name of Joint Debtor (Spouse) (Last, First, Middle):

All Other Names used by the Debtor in the last 6 years
{inctude married, maiden, and trade names):

All Other Names used by the Joint Debtor in the last 6 years.

. (include married, maiden, and trade names):

Soc. Sec./Tax ED. No. (if more than one, state all):

Soc. Sec/Tax LD. No. .(if more than one, state all):

Street Address of Debtor (No. & Street, City, State & Zip Code):

153 .
& P

LN
i

T

Street Address of Joint Debtor (No. & Street, City, State & Zip Code);

| Principal Place of Business: | | .

County of Residence or of the

4 LIRS

‘ , County of Remdence or of the

 Principal Place of Business:

‘Mailing Address of Debtor (if different from street address):

MaJImg Address of Joint Debtor (if different ﬁ'om street address)

Location of Principal Ass@ts of Busmess Debtor
(1f different from street address above)

T
i

Informatxon Regarding the Debtor (Check the Apphcahle Boxes)

Venue (Check any apphcablé ‘%ox)

[1 Debtor has been domlcxlé‘d or has had a residence, principal place of busmss, or principal assets in ﬂns District for 180 cays immediately
preceding the date of thisipetition or for 2 longer part of such 180 days than in any othér District. ,
] Therei isa bankruptcy casg concemxng debtor‘s affiliate, general partner, or pamwrshlp pending in this Dlstnct.

Type of Debtor (Check all boxes that apply)

[] Individuai(s) ' ' [] Railroad

O Comoration '+ ' [ Stockbroker

'] Partnership [ commodity Broker
[ other ' :

Chapter or Section of Bankruptcy Code Under Which
the Petition is Filed (Check one box)
[] Chapter 7 [] Chapter11 [ Chapter 13
[} Chapter9 ] Chapter 12 e
] Sec. 304 - Case ancillary to foreiga proceeding

Nature of Debts (Check one box)
. [ Consumer/Non-Business - - - D Business

Filing Fee (Check orie box)
[] Full Filing Fee attached

Chapter 11 SmalLBusmess (Check all boxes that apply)
Debtor is a small business as defined in 11 U.S.C. § 101

i [1 Debtor is.and elects to be considered a smalt business under
11USC. § 1121(¢) (Optional) | y

] Filing Fee to be paid in installments (Applicable to individuals only)
Mast attach signed application for the court's consideration
certifying that the debtor isunable to pay fee except in installments.

‘Role 10{}6(b) See Official Form No. 3.

Stat:stlcallAdmiliistmtlve Information (Est:ma:es only)

] Debtor estithates that funds will be avaxlable for distribution to unsecured crcdxtors.
. [[] Debtor estimates that, after any exernpt property is excluded and admmxstratwe expenses paid, there will

be no funds available for, dlsm'butlon to unsecured creditors.

Tl-lIS SPACE IS FOR COURT USECNLY -

‘Esﬁma:edNuniber dfbréditbrs 115 1649 5099 100199
O

200-99% ‘1000-over

O O (m ]
Esumated Assets., ‘
| S$0to $50,001 to SIOO 001 tn $500,001 to | $1,000,001 to S]O 000,001t0  $50,000,001 to More than
$50,000 $100,000 3500 000 $1 million $10 million SSO million $100 million ~ $100 million
] ] 0 0 - || [
| Estimated Debts N v
! $0w 550 00lto ~  $100,001 to 5500 001 to $1,000,001 to $10,000,001 to  $50,000,001 to  More than
' $50,000 $100,000 °  $500,000 * $1 million $10 million $50 million 3100 milliorn ~ $100 miilion
O [ O

|, =y ! O O

T T
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(Officxal Form 1)(12/01)

FORM 21, Page 2
Voluntary Petition f Name of Debtor(s): N
. (This page must be completed and  filed in every case)
T Prmr Bankruptcy Case Fﬂed Within Last 6 Years (If more han ¢ one; attach addmonal sheet) -
Location SO T ‘ Case Number: =~ -+ * Date Filed:
‘Where Filed: i i o '

‘ ending B&}nkruptcy Case Fxled b‘y“ any Spouse, Partner or Affiliate of this Debtor (If more than one, anach addxtlonal she..t)
N ‘ofl?ebt‘or: ‘" Yimp s St e oot F Case Number: RERTU Date Filed: v o 1 .
District hgelauonshxp o e oy Judgen )
™ L ‘ ‘ ‘ ) . ; ‘»‘!5 e e Ly . "‘l:‘

. Slgnatu;res X o ‘
AL ¥ T g Byt it o 4
S Slgnature(s) of Debtor(s) (Individual/Jomt) R R e ‘

I declare under penalty of perjury that the information provided in thxs (To be completed if debtor is reqmred to file periodic reports |
petmon is true and correct. (e.g., forms 10K and 10Q) with the Securities and Exchange
[T petitioner is an individual whose debts are primarily consumer debts Comimission pursuant to Section 13 or 15(d) of the Secuntxes |

Exchange Act qf 1934 and is reque ] {
D ExhibxtA is auached and made apart of this petmon S

'and has chosen to file under chapter 7] I am aware that I may proceed‘)‘ o

Junider chapter 7, 11; 12 or 13 of title 11, United States Code, understan,

the relief available under each such chapter, and choose to proceed
under chapter7. o
Irequest rehef in dccordante with' the chapter of ’utle 11, Umted Statw“

Code, spec1ﬁed in this petition. ¥

.. Exhibit
RN [‘ ‘(To.bercompletedlfd by

i an mdnvxdual [ " i
whose debts ar pnmanly iconsumer debts)’ g
I, the attomey for the petmoner niaméd in the foregoing petition, declare

X \ that T have informed the petitioniér t that [he or she] may proceed under!

- ;. chapter7, 11,12, or 13.of title 11, Up;ted States Code, and have ;il
Signature of Debtor d | explamed the rg;xef avadéble under'each such chaptcr Dy

&S X o K ' " ’ ! X ‘ [P T i ; ‘1“{

Signatare of Toint Debtor Sign.af“f@d Attome;

e T ——
o " B

Telephone Number (If not represented by attorney) ..

hib
ol a9 noks
€Po!

, ' Does the debtor o xorb 1ave
T ‘ P ) onsallegedtoposeathrmt%’ ‘tandldenuﬁableha:mto
Date ‘ publichealth or safety? o Ty
., ..+ Signature of Attorney o 1 O Yes, andExhxbLthxsattached d#nad¢apaxtpfth1speunon.“
X‘ ‘ ) .} O Ne SRR |
Slanature of Attorney fnr Debtor(s) R | Slgnatu
- e ——— ‘ ‘ sIcettiﬁjthatI‘ :
 Printed Name ofétton:ney f’orDebtor(s)‘)w 110, thatIprcpare ‘
- provxded the debtor
Firm Name
) ¢ ' ! 1\ [ '
. ic wPenhonPre arer
‘Add o . ] lgr P y w P2
*+Telephone Number - -. ‘ ‘ }‘ { ‘ J ]
"Date : | -

| Names and Socxal Sequ;xty numbe%s‘ of all other individuals who |
‘Signature of’ Debtor(Corporatxoanartnershlp) ! i prepareq” ){.\ assisted ; "p‘mpam & Do ,

Idedlare under penalty of perjury that the information provided inthis | ”
petition is true and correct, and that I have been anthorized to flethis - b ool
petition on behalf of the debtor. . . b

The debtor requests reliefin accordance with the chapter of uﬁe 11, ‘ If more thah 'ohe

p‘er ‘nwprepa.red ﬂus dOt:umenL attach

‘ one |
United States Code, specified in this petition. » , f:‘ . 'addmonal sh ets ¢ confonmng to ﬁm apprppnate ofﬁcml form for ]
o I~ each person R b
s, f ! S —
Signature of AuthorizedIndividual - - ‘ r“X i \1 e N
\ i . ngxapxe‘ome%cuﬂtpy PetmonPrepa:er l
Printed Name of Authorized Individual ‘ - " L L ‘ Lo |
: SRR | Datel R : J
Title of Authorized Individual R

A bankruptoy pet:non prqparer s failure to comply with the provxstons(
of title 11 and the Federal Rules of Bankmptcy Procedure may result |
Date ‘ - ‘ mf’nesorunpnsonmentorhothll USC §110 18USC §136

4
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Form B1, Exhibit C
(12/01)

Exhibit “C”

[1f, to the best of the debtor’s knowledge, the debtor owns or has possession of property
that poses or is alleged to pose a threat of imminent and zdentzﬁable harm to the public health or
safety, attach thzs Exhzbzt “C?” to the petition. ] v

[ Captzon as in Form 1 6B]

Exh1b1t “C” 1o Voluntary Petltlon |

i
T

1. Identify and briefly describe all real or personal property owned by or in possession of
the debtor that, to the best of the debtor’s knowledge, poses or is alleged to pose a threat of
imminent and identifiable harm to the public health or safety (attach additional sheets if
necessary):

................................................................................................................................................
................................................................................................................................................
................................................................................................................................................

................................................................................................................................................

2. With respect to each parcel of real property or item of personal property identified in
question 1,,describe the nature and location of the dangerous condition, whether environmental

* or otherwise, that poses or is alleged to pose a threat of imminent and identifiable harm to the

public health or safety (attach additional sheets if necessary):

................................................................................................................................................
................................................................................................................................................
................................................................................................................................................

................................................................................................................................................

Rules App. B-35-
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COMMITTEE NOTE

The form has been amended to reqmre the debtor to dlsclose :
whether the debtor owns or had possession of any property that poses
or is alleged to pose a.threat of imminent and identifiable harm to
public health or safety. If any such property exists, the debtor must
complete and attach Exhibit "C" describing the property, its location,
and the potential danger it poses.: Exhibit "C"-will alert the United
States trustee and any person'selected as trustee that immediate
precautlonary actmn may be necessary
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Form B15
(Rev. 12/01)

Form 15. ORDER CONFIRMING PLAN
[Caption as in Form 164]
ORDER CONFIRMING PLAN
\_The plan under chapter 11 of the Bankruptcy Code filed by , on
[if applicable, as modified by a mo‘diﬁc.ation filed on ,jora sumn;ary

thereof, having been transmitted to creditors and equity security holders; and

It having been determined after hearing on notice that the requirements for confirmation set forth in 11 U.S.C.
§ 1129(a) [or, if appropriate, 11 U.S.C. § 1129(b)] have been satisfied;

IT IS ORDERED that:
The plan filed by , on , [If

appropriate, include dates and any other pertinent details of modifications to the plan] is confirmed. [If the plan provides
for an injunction against conduct not otherwise enjoined under the Code, include the information required by Rule 3020.]

A copy of the confirmed plan is attached.

Dated:

BY THE COURT

United States Bankruptcy Judge.

Rules App. B-37
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COMMI

The form is améndéd ‘to"
amendments to Rule 3020.

TTEE NOTE

jqdnfonn to the December 1, 2001,




COMMITTEE ON RULES OF PRACTICE AND PROCEDURE

OF THE Agenda F-18 (Appendix C)
JUDICIAL CONFERENCE OF THE UNITED STATES Rules
WASHINGTON, D.C.20544 September 2001
\zw// ANTHONY J. SCIRICA CHAIRS OF ADVISORY COMMITTEES
AR WILL L. GARWOOD
PETER G. McCABE APPELLATE RULES
SECRETARY
A. THOMAS SMALL
BANKRUPTCY RULES
DAVID F. LEVI
CIVILRULES
W. EUGENE DAVIS
: | CRIMINAL RULES
To:. Honorable Anthony J. Scirica, Chair MILTON 1. SHADUR
Standing Committee on Rules of Practice and Procedure EVIDENCERULES
From: David F. Levi, Chair, Advisory Committee on
the Federal Rules of Civil Procedure
Date: May 14, 2001
Re:  Report of the Civil Rules Advisory Committee
Introduction
C The Civil Rules Advisory Committee met on March 12, 2001,

and April 23 and 24, 2001, at the Administrative Office of the United
States Courts in Washington, D.C. It voted to recommiend adoption
of a new rule and rules amendments that were published for comment
in August 2000 and January 2001, with modifications in response to
the public comments. Part I of this report details these
recommendations in four parts. The first relates to new Civil Rule
7.1, governing corporate disclosure; this proposal parallels published
proposals to amend Appellate Rule 26.1 and to adopt a new Criminal
Rule 12.4, and may be affected by the proposal to publish a
Bankruptcy Rule that would depart from these other proposals in
significant ways. The second relates to amendments of Civil Rule 58
aimed at the "separate document" requirement, including a conforming
amendment of Civil Rule 54; these proposals are integrated with
proposals to amend Appellate Rule 4(a)(7), and indeed began with the
Appellate Rules Commiittee. The third relates to Civil Rule 81, which
would be amended to integrate better with the separate rules
governing § 2254 and § 2255 proceedings; it began in conjunction

Rules App. C-1



Report of the Civil Rules Advisory Committee

o " Page?2

Rules App. C-2 '

with review of those rules, but can be separated from them as the
Criminal Rules Committee continues its work on them. The fourth
and final part is a set of technical amendments to conform forfeiture -
prov151ons of the Supplemental Admiralty Rules to legislative changes
that “occurred too late to be recognized in the Admiralty Rules
amendments that took effect on December 1, 2000. ~
Part II describes' Advisory Committeé recommendations to
publish for comment three sets of rules amendments. Each involves
a project that has been long on the Advisory Committee agenda. The
first set, which would amend Civil Rule 23, grows out of ten years of
Advisory Commiittee Work 1mportant emplncal studies, and the
Report of the Ad Hoc Mass Torts Workmg Group. The central focus
is on improving review of class—actlon settlements, addressing some
of the most pressing problems that arise from, competing. and

overlappmg class actions, and prov1d1ng for the first time in Rule 23

for appointment of class counsel and approval of fee. awards \
Additional changes address ‘notlce and alsd the times for actlng to
deterrmne whether to certlfy a class and to consrder rev151on of a
certlﬁcatlon dec1s1on " C ‘

The second proposed amendment would rewnte Civil Rule 51 to <
express clearly the many Jury-lnstructlon rules that have § grown out of
its moderately opaque text. New provrslons are added to address such
matters as the time for requestlng 1nstruct10ns ‘and the court’
obhgatlon to mform the partles of all proposed 1nstruct10ns

The thlrd proposed amendnient Would rewnte C1v11 Rulc 53 to
reflect the vast changes that have overtaken the use of special masters ‘
This Work Was a551sted by a study undertaken by the Federal Jud1c1a1
Center. The amendment is not mtended erther 1o, encourage or to

| .
dlscourage the pretnal and post—J udgment usesn of speclal masters that

t
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Page 3

have grown up since Rule 53 was framed to address the use of trial
masters. It is intended to give guidelines for these new practices.
Special attention is devoted to the relationship between the
appointment of special masters and aj ud161al institiition — magistrate
judges — that did not exist when Rule 53 was written. - In addition,
the draft reduces the many cumbersome details that have been wntten
into present Rule 53. : :

Flnally, Part I prov1des a bnef summary of ongomg Adv150ry
Commlttee work. |

Attachments: En‘abling Act Meniorandum o
\ Notes on § 2283 |

Rules App. C-3



Rules App. C-4

Report of the Civil Rules Advisory Comrmttee o
Page 4

I Action Items: Rules Published For Comment

A RULES PUBLISHED FOR COMMENT IN AUGUST 2000

Three sets of rules proposals were pubhshed for comment in -
Augustk20()0 The ‘hearing scheduled for January 29, 2001 was .

cancelled because no one wished to testify. Summaries of the written
comments are provided with the discussion of each proposal. Almost
all of ithe comments were devoted toissues that were discussed
thoroughly before the proposals were published. Although the
debates are familiar, the views of experienced practitioners and widely
representative bar . groups:. lend. added support to!some of the
competing positions. h o :

Discussion of each of these proposals is complicated by the fact
that none of them is the sole responsibility of the Civil Rules Advisory
Committee among the advisory committees. Indeed, it is fair to say
that none of them originated with the Civil Rules Committee. It was
possible to coordinate discussion in the Civil Rules Committee with
actions taken at the earlier meetings of the Appellate Rules and
Bankruptcy Rules Advisory Committees. As to the Criminal Rules
Committee, consultation between the reporters was all that was
possible.

Each proposal is presented in the form recommended for
adoption. Changes from the published versions are described after the
summary of comments for each rule.
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PROPOSED AMENDMENTS TO THE FEDERAL
RULES OF CIVIL PROCEDURE*

Rule 7.1. Disclosure Statement

- (_)_ Who Must Flle. Nongovernmental Corporate Party.

e o ,*mv

A nongovernmental COor Qorate party to an _action or

proceeding in a district court must file two copies of a -

statement that !.identiﬁe’s any p ‘arent cogporation and any

Dubhclv held cornoratlon that owns 10% ¢ or more of i 1ts
RN Jo

stock or states that there 1s no such co;p_oratlon

. !‘ o | ~,;.\‘ ' i

: ‘(__)_ Tlme for Fllm ; Su ‘lemental Filing. A

. [
s o " vi 3

1. ﬁle the Rule 7 l(a) statement thh its ﬁrst

' %n

o

change in the inform%ition that the statement ”reg: uires.

*New material is underlined; matter to be omitted is lined through.

| su plemental statement uDon any

Rules App. C-5
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2 .. FEDERAL RULES OF CIVIL PROCEDURE' ‘
k Comﬁiittee Note |

Rule 7.1 is drawn from Rule 26.1 of the Federal Rules of
Appellate Procedure, with changes- to adapt to the circumstances of
district courts that dictate different provisions for the time of filing,
number of copies, and the 11ke .The \information required by
Rule7.1(a) reflects the "financial 1nterest" standard of Canon 3C(1)(c)
of the Code of Conduct for United States Judges. This information
will support properly mformed dlsquahﬁcatlon decisions in situations
that call for automatic dlsquahﬁcatlon under Canon 3C(1)(c). It does
not cover all of the c1rcumstances that may call for disqualification
under the- financial interest, standa;rd,‘ and, does not deal at all with
other circumstances that may call for;‘dlsquahﬁcatlon

Although the dlsclosures reqmred by ‘Rule 7 1(a) may seem
limited, they are calculated, to reach a/inaj onty of the: circumstances
that are hkely to call for dlsquah_ tion’ on the basis of financial
information that a Judge may I kn W %‘Hr‘eecﬂnl‘lect Framing a rule
that calls for more. detalled disclos “ will be difficult. Unnecessary
disclosure requ1rements place.a b ]

;the partles and on courts.
Unnecessary disclostre of volum‘ f mformatlon may create a risk

that a Judge w111 overlook the one bitofinfo gnatlon that might require
"¢reate ' risk that unnecessary
dlsquahﬁcatlons w111 be made rather jnhan attempt to unravel a
potentially difficult questlon Tt hasriatheen feasible to dictate more

detailed disclosure rﬁqu,lrements an, L{{%}le 7il(a)., -
e [ e 1 N R L T K LA

Rule 7.1 does not prohibit local rules that require disclosures in
addition to those required by Rule 7.1. Developing experience with
local disclosure practices and advances in electromc technology may
provide a foundation for adopting more detailed disclosure
requirements by future amendments of Rule 7.1. '
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Recommendation

. The comments summarized below raise two fundamental
questions, each of which was discussed extenswely by several
committees before Rule 7:1, Appellate Rule 26.1,:and Criminal Rule
12.4 were published for comment. As extensive as it was, the prior
discussion . achieved icompromise positions rather than clearly
dispositive conclusions. As published for comment, Rule 7.1(a)(1)(B)
required nongovernmental corporate parties to "disclose any
additional information that may be required by the Judicial Conference

of the United States.” Rule 7.1(a)(2) imposed the same requirement .

on any other party. This provision was challenged as a delegation of
rulemaking authority to the Judicial Goﬁference;,z in defiance of full
Enabling Act procedures. And there is a difficult question whether
and when Rule 7.1 ‘might preempt local- district rules that impose
additional disclosure reqmrements The Comxmttee Note stated that
Rule 7.1 does not prohibit local dlsclosure rules "unless the Judicial
Conference adopts a form that preempts! add1t1ona1 disclosures." This

observation prompted additional challenges assertmg that the Judicial - .

Conferencelacks authonty to preempt | ldcal rules, Discussion of these
issues persuaded the Adv1sory Comrmttee that it is better to retract
the Judicial Conference provisions. These wprowsmns were designed

to serve an important purpose, andto ach1eve awise integration of the
Enabhng Act with the spec1al competence of the J ud1c1al Conference

and its Committee on Codes of Conduet /But the ‘prospect that the
Judicial Conference will act in; the ‘u"‘datermw future to adopt new

disclosure'1 requlrements is too slendert o, Jusufy further Vtestlng of the

' Enabling Act questlons S lul,.,

The recommendatlon then is to delete the provisions for
requirements to be .adopted: by the Judicial Conference and to
recommend that the Judicial Conference adopt the remainder of Rule
7.1 as published. : | . ¥ :

Rules App. C-7
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Delegation to Judicial Conference

One. concern expressed in the comments is that Judicial

Conference exactions are not readily available to practicing lawyers. -
This concern would be addressed by stating each required disclosure -

explicitly in Rule 7.1. By itself, this concern did not seem especially

troubling. Implementation of any Judicial Conference requirements

should be readily accomplished: The requirements should be:
expressed in forms that are widely available and that become an .

automatic part, of routine- filing procedure. There may be brief i

transition problems but they could be whandled with common sense

The more: fundamental concern is that ‘an Enablmg Act Rule
should not mandate’;adherence 'to requlrements formulated by a-
process outside the Enablmg Act; even'under duspices so-prestigious
as the Judicial Conference. Ini one 'sense; there is' precedent for
"delegation" to the Judicial Conference Rule ‘83(a)(1) dictates that
a local rule "shall conform to, ‘any' 1 umform numbeting system
prescribed by the Jud1c1a1 Conference ofthe Umted States." Rule 5(e).
provides that a: local rulé: may "permit papers to be filed, signed, or
verified by electroma ,means that ' are | consistent with technical
standards,;if any; | that the: Judicial Conference of'the United ' States "
establishes." Butithe Judlmal Conference: action provided for by’ each !
of these rules isinarrow, ‘and doe ot itivolve any fundamental’ policy.

dditi losure requrrements for

1mportant endeavor i ‘The ‘precedents estabhshed by Rules 5(e) and
83(a)(1) do not resolve the doubts that may be felt on th1s score

A powerful expressmn of the Enabhng Act concern is prov1ded
by Judge Easterbrook’s:; .comments |on. theparallel provrsrons in-
Appellate Rule 26. 1,as quoted and summanzed by Reporter Schiltz.

e
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The core of the argument is that it ill becomes the rules committees to
urge regularly that Congress should respect the Enabling Act process
and ‘'then to recommend rules that abridge, enlarge, or modify the
Enabling Act process. The history of the disclosure rules project
should serve at the same trme to exacerbate this' concern: and to
allevrate it. :

Many members of the various comm1ttees that have developed
the disclosure rules have expressed doubts whether any of the rules of
procedure should address disclosure requirements. If Appellate Rule
26.1 had not led the way more than a decade ago, these doubts might

have prevailed now. None of the rules committees expresses any -
'sense of special competence in the problems that arise from the Code

of Conduct for United States Judges. Another Judicial Conference
committee, the Committee on-Codes.of Conduct, works' ‘constantly
with these problems. That Committee should have a: better-informed
sense of the inevitable compromises that must be ‘made in this area.
It is not possible to require disclosure and judicial review of every bit

of - 1nformat10n about every , litigant - _that )nught give rise i'to”

disqualification.  The most thatcan be attenipted is disclosure of
mformatron that accounts for the most common grounds of
dlsqualrﬁcatlonL It wmrght be better for. the' rules:committees. to do

nothing in this area. ;The Committee'on Codes of: Conduct however, -

has taken the leadiin urglng ‘that lformal rules of procedure be adopted.
Deferencs to the1r eXpenence and. wrsdom has led to the pubhshed
proposals L ST e - :

Deference to the Codes of Conduct Commrttee did not account
for the full sweep of Rule 7.1 and the parallel proposals The Codes
of Conduct Committee urged adoption of Appellate Rule 26.1 in all
the sets of rules with only minor changes. The' hlstory of Appellate
Rule 26.1, however, led:to consideration of the; need for additional
d1sclosure requirements. Before Rule 26.1 was. adopted, a draft that

Rules App. C-9
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required extensive disclosures was circulated among circuit judges for.
comment. The reactions were so diverse and hostile that the advisory

committee withdrew to a much narrower version,  Recognizing the -

limited nature of the disclosures required, the advisory committee
observed that the circuits might wish to adopt circuit rules calling for

additional disclosures. Rule 26.1 has been further narrowed since its .

adoption by deleting the former requirement for disclosures relating
to corporate subsidiaries., Most of the circpits haye adopted local
rules; some of the local rules call for far more mformatlon than Rule

26.1irequires. Predlctably, Wlde vanatlons have emerged among the

local circuit rules. . ! “l_,‘t

‘ l

‘ A number of dlstnct courts ha\re adopted 10cal dmclosure rules

A local district, rule i is. likely “to. resemble the flocal circuit,rule, a -
c1rcumstance that; may contr1bute tothe mde d1vers1ty oflocal dIstnct

dlsclosure requrrements

o , P
“:‘,r [N

[ s (.
“,“MJ;«,\ o b

Agalnst th1s background thel "local rule problem" provoked the !
usual reactions. Prohferat;on of local rules isnot favored by many of .
those engaged in the; nat1onal rules process:;:At the same time, it was *
recognized that; propOSed Rule Tily modeled 'on current Appellate »
Rule 26.1, requires | less dlsclosures than manylocal variations. The .

outcome of the;, debates ‘was. captured,m
Commrctee Note ! €7
d1sclosures in:addi Monnto ithose ; requn'edmby‘ Rule 7.1 unless the
Judicial Conference adopts requ1rements that preempt additional
disclosures.” This sentence reflects an understandmg that real benefits
may emerge from: ‘expenence WlthllOFal rules that supplement Rule

7.1;not only in: d1rectly av01d1ng tardy. d1scovery of disqualification

jthe: \ﬁnal sentence of the

problems but also in'payving:the. lway\ forwmore detailed national
ork, \ Atthe same time it reflects..
adopt uniform national ~
requirements. Un;form requ1rements not orily make life easier for the .

disclosure requlrements that really
the hope that one day itmay: ‘be possible'to;

1does not prohlblt local mules that require -

)

s

.

D,
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lawyers who practice in multiple districts, but also make life much
easier for institutional litigants who engage 1n litigation in many
different districts. ,

~ This history prov1des paradoxmally, the strongest argument for

putting aside the concern that the proposed rules effect an improper
delegation of Enabling Act authority. The argument is that disclosure
requirements could be adopted by the Judicial Conference, on advice
of the Committee on Codes of Conduct, without any exercise of
Enabling Act authority. The question is not one of the procedural

rules that govern lltlgatlon but one of court administration. There is |

a suffrcrent touch of "practice and procedure" to support formal rules,
and some advantage in prov1d1ng noticeto the bar through the formal

rules. But reliance on the' Judicial Conference does not reflect any -

"delegation" of Enabhng Act authonty The proposed rules serve only

" to reflect — and provrde notice:to the bar of — the independent

Judicial Conference authorlty to regulate these ‘matters.

The argument for mdependent J udrcral Conference authority is
subJect to its own constraints. The fourth paragraph of 28 U.S.C.
§ 331 authorizes’ the Judicial Conference to "submlt suggestions and
recommendations to. the ;various  courts; to, promote uniformity of
management procedures and the expedmous conduct of court
business." The authorlty to submit suggeqtmns and recommendations

may 1mplledly defeat authorlty to impose requlrements The third-

from-last paragraph of § 331 directsthe J udlclal Conference toreview

rules prescrrbed‘ under § 2071 by federal r:ourts "other than the

Supreme: Court and thew,drstnct .courts. "w Coupled w1th provisions
directing ‘the Jud1c1al councrls of the circuits:tojreview local district
rules, § 332(d)(4) and § 2071(0) these provrsrons create obstacles to
achieving, natronal umforrmty by combining, Rule 7:1, which could
directly supersede local rules wrth relrance on the: ‘Judicial
Conference. I A Chibeoca

Rules App. C-11
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- ‘Deferring to :doubts - about "delegation" to' the Judicial
Conference does not defeat the original purpose of adopting Rule 7.1.
The Committee on Codes of Conduct originally recommended
adoption of Appellate Rule 26.1 in all the separate sets of rules.
Paring Rule 7.1 back to this core, for these TEasons, l1kely does-not
requ1re a second pubhcation for comment :

PRt

Other Rule 7 1 Rev151ons ‘

The Bankruptcy'fRules Comm1ttee has’ proposed publ1cat1on of
disclosure requirements:that would depart 51gn1ﬁcantly fromRule 7.1~
as published. The d1Sclo“1‘1re must. adenﬁfy "any nongovernmental’
corporation that rdlrectl ori d1rectly owns 10%:or more of any class
of the corporation’s €quity/interests or state$ that there are not such
entities to:report . * i The, Civil: Riles, Committee has not
independently. considered the teris'of present Appellate Rule26.1;
they were adopted forRule 7.1 for,lthe vreasons described above. ‘It
has not 1ndependently cons1dered the reasons for the changes

Summary‘of Comments on' »Rule 7.1

cudg 1 A !
00-CV-001 Comm1ttee on' Federal Coults Assomatlon of the Bar of
the City of New York: The practmal reasons that lead to delegating
responsibility to the: Jud1c1a1 Conference are understandable. But
"[t]he committee is. concern d * * * that the necessary contents of a
disclosure statement may | e less access1ble’to the: bar and to the pubhc
if they are not set forth:iri the rules themselves

r‘l‘-‘.‘,r‘ N IR JLH‘

00- CV-002 Pubhc ‘Cltllzen L1t19at10n Group (Bnan Wolfmanl '
Supports Rule.7. 1,and Appellate Rule 261, for the reasons stated in' -

the Committee Note. Tlle Note should state that the rule apphes to.

»
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cases pending when the rule takes effect, and that the parties must file .

~disclosure statements within a reasonable time (perhaps 60 days) in

such cases.

00- CV 004. Ninth Circuit Conference of Chief Bunlcruptcy Judges.

Committee is working on disclosure rules for contested matters and
adversary proceedings. Pending development of these rules, "there

- Hon. Louise De Carl Adler: The Bankruptcy Rules Advisory

[should] be an express exemption from application of proposed Rule :.

7.1 to cases and proceedings in bankruptcy "

00-CV- 005, Federal Civil Procedure Comm1ttee, Amencan Colleg

of Trial Lamers, Gregory P. Joseph Supports two aspects of the
proposal (1) Itis desirable to address disclosure in the Civil Rules "so

that thererrs a uniform national standard." (2):"[T]hese disclosure
statementsought not be limited to corporations, but extended to
nongovernmental parties generally " But dlsagrees with delegation of

" further work to the Judicial Conference. There is a trap for the

unwary in referencmg a set of requirements that are not included in

- the Rules, may not exist and are not readily : avarlable ", .The Judicial

Conference is part ofithe process. .of making Civil Rules it "isin a
position to ensure that all disclosure requirements it deems important
become apart ¢ of the Rules." Butifthe Judicial Conference becomes

respons1ble ar useful way to make lltrgantSw .aware' of Judicial.
- Conference dlsclosure requrrements ‘would be to place them in'the.

Civil Cover Sheet (Th1s wrll not help Wlth Appellate Rule 26 1,
however ) !

00- CV-006 Federal Ma lstrate Judges Assoc1at10nRules Committee
(draft Report) Supports Rule 7.1.. The disclosures'will 1 prove helpful.
"This is consistent with the practice in many district courts currently
whrch has been provrded by General Order or Local Rule,. but

Rules App. C-13-
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certainly - should be addressed on a nat1onw1de ba81s through the

federal rules." - .. v "

00-CV-012. William J. Borah: (Mr. Borah reviewed the proposals for

the Civil Practice and Procedure: Section 'of the Illinois State Bar
Association.)” Rule 7.1(a)(1)(A) is a good idea, "and it would also
give the opposing party information about the corporate structure of -

the opponent.” The Rule.7.1(2)(1)(B) and 7:1(2)(2) requ1rements to |

disclose information required by the Judicial Conference cannot bethe
subject of comment yet, "when we don’t even know what the. Judicial '

Conference mlght recommend "

R Comments on Appellate Rule 26(a) ()

l

Some of the comments on Appellate Rule 26(a)(1) raise issues |

that apply to.Rule 7.1: as-well « The.following' summaries" were
prepared by’ DeamPatnck Schiltz, Reporter for the Appellate Rules
AdV1sory Comm1ttee Loy .

! w
I D . T
o 1o g e H;J" N T l;‘ P '

wh1ch he says "vlnll str1p away“a ve11 of concealment "
l‘i \‘ Lo "

4

Judge Frankl H. Easterbrook ( 7th C1r )( OO-AP 012) strongly,
supports two aspects of the proposal e extendmg the disclosure
obligation to non-¢orporate parties and requiring supplementatlon— '

but' is. "appalled"iby, ia third —. giving“authority to the Judicial

Conference to modify the dlsclosure obligation without going through-

the Rules Enabling Act process. Judge Easterbrook’s objections to

the Judicial Conference provision are several (L) The provision short- -
circuits-the Rules ‘Enabling Act. The judicial: ‘brarich keeps tell1ng -

Congress not to short-circuit the process . the Jud1c1a1 branch impairs
its | cred1b1llty when it; shoft-circuits the process itself. (2) The
provision would weaken the role of the Standing Committee. "Other

Rules App. C-14 -

o
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Committees of the Conference will see (and use) an opening into
rules-related issues, and the ability of the Standing Committee to
coordinate matters of practice and procedure will be undermined." 3)
The provision would create a hardship for lawyers, as the Judicial

~ Conference does not publish its standards in any central, readily

accessible location. Judge Easterbrook recalls that some years ago the
Advisory Committee on Appellate Rules proposed that the Judicial
Conference be given authority to set technical standards for briefs, and
that the proposal was rejected by the Standing Committee on the
grounds described above. He urges that the Judicial Corference
provision of proposed Rule 26.1 suffer a- s1m11ar fate.

)

Judge Easterbrook also questions the assertion in the Committee
Note that standards on disclosure issued by the Judicial Conference
could preempt local rules. He points out that Rule 47(a)(1) provides
that local rules "must be consistent with — but not duplicative of —
Acts of Congress and rules adopted under 28 U.S.C. § 2072 and must
conform to any uniform numbering system prescribed by the Judicial
Conference of the United States." Judge Easterbrook i interprets Rule
47(a)(1) to provide that "[o]nly statutes, rules, and one particular
Judicial Conference action supersede local rules.”

D.C. Circuit Advisory Committee on Procedures (No number; arrived

too late to be summarized by Dean Schiltz). Opposes the proposed
amendments to Appellate Rule 26.1. "[M]ore than enough
information is already being disclosed pursuant to the current version
of Rule 26 [sic] and the various local rules." The provision for
Judicial Conference disclosure rules "means that each party’s attorney
will have to be checking on a regular basis to determine whether the
Judicial Conference has revised its thinking." Delegation to the
Judicial Conference also seems inconsistent with the: public comment
rules adopted under § 2073(a) and with the requirement that rules be
transmltted to Congress no later than May 1; see section 2074.

11

Rules App. C-15
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Changes Made Aﬁer Pubhca’uon and Comment

The prov151ons that would require: dlsclosure of addltlonal
information that may be requlred by the Jud1c1al Conference have been
deleted L S SRR TACIEE

Rule 54 Judgments;xCosts

2 (d) Costs; Attorneys? Fees.. .. ‘
3 5 R C ok ok ok kK
4 (2) Attorneys Fees

)

5 S - (A) Clalms for attorneys fees and >reiated ' o/
6 - ‘nonta‘xable expenses shall be made by motion
7 uniess the ‘suhefanﬁQe law governing the action
8 : provides for the recovery of such fees as an
9 . .. element of jdan'lages to be proved at thial.
10 o | B) Unlees othervs}ise'pro;sfided by statute or order
11 “ L of the court, the motlon must be ﬁled and-served
12 ‘ | no later than 14 days after entry of Judgment must ‘
13 | | specify the ]udg,;ment and the statute, rule, or other

®

Rules App. C-16
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grounds entitling the moving party to the award;
and must state the amount or provide a fair

estimate of the amount sought. If directed by the

13

court, the motion shall also disclose the terms of

any agreement with respect to fees to be paid for

the sérﬁces for 'Whiéh claim is madé.

o On request of a,pa‘rtzy or claéé member, the
court shall afford an Qpportunity for adversary
submissioﬁs with respect to :fhe ‘\mﬂotion | in
aé\cérdar:me vﬁth Ruie 43(e) or Rule 78 ‘The éourt

may determine issues of liability for fees before

‘receiving submissions bearing on issues of

- evaluation of services for which liability is imposed

by the court. The court shall find the facts and
state its conclusions of law as provided in Rule
52(a);and—a—judgment—shall-be—setforth—n—a

Rules App. C-17
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ok Kok ok
Committee Note

Subdivision (d)(2)(C) is amended to delete the requirement that
judgment on a motion for attorney fees be set forth in a separate
document. .. This change’ complements the amendment of Rule
58(a)(1), which deletes the separate document requirement for an
order disposing of a motion for attorney fees under Rule 54. These
changes are made to support amendment of Rule 4 of the Federal
Rules of Appellate Procedure. It continues to be important that a
district court make clear its meaning when it intends an order to be the
final disposition of a motion.for attorney fees. '

. The requirement in-subdivision (d)(2)(B) that a motion for
attorney fees be not only filed but also served no later than 14 days
after entry of judgment is changed to require filing only, to establish
a parallel with Rules 50, 52, and 59. Service continues to be required
under Rule 5(a). 4

Rule 58. Entry of Judgment

.
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(a) Separate Document. = =

(1) Everyjudgment and amended judgment must be set

forth on a separate document. but a separate document

is not required for an order disposing of a motion:
(A) for ]'udgment under Rule 50(b);

(B) to amend or make additional findings of fact

under Rule 52(b);

{C) for attorney fees under Rule 54;

(D) for a new trial, or fo alter or amend the
judgment. under Rule 59: or
(E) for relief under Rule 60.

(2) Subject to Rule 54(b):

{A) unless the court orders otherwise. the clerk

must. without awaiting the court’s direction,

promptly prepare. sign. and enter the judgment

when:

»

)

s
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(i) the jury returns a general verdict,

(i) the court awards only costs or a sum

certain.or * -,

. (iii) the court denies all relief;

(B)_the court must promptly approve the form of

the judgment. which the clerk must promptly enter,

when:
i) the j returns a special verdict or a

general wverdict  accompanied by

interrogatories, or

(ii) the court grants other relief not described
in Rule 58(a)(2).

(b) Time of Entry. Judgment is entered for purposes of
these rules:

(1) _if Rule 58(a)(1) does not require a separate

document, when it is entered in the civil docket under

Rule 79(a). ar;d .

Rules App. C-21
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(2) if Rule 58(a)(1) requires a separate docurhent, when

when the earlier of these events occurs:

(A) whenit is set forth on a separate document. or

(B) when 150 days have run from entry in the civil

docket under Rule 79(a).

(c) Cost or Fee Awards.
(1) Entry of judgment may not be delayed. nor the time

. for appeal extended. in order to tax costs or award fees.

except as provided in Rule 58(c)(2).
(2) _When a timely- motion for attorney fees is made
under Rule 54(d)(2). the court may act before a notice of

‘app_eal‘ has been filed and has become effective to order

that the motion have the same effect under Federal Rule

.. of Appellate Procedure 4(a)(4) as a timely motion under

‘ Rule 59, -

it is entered-in the civil docket under Rule 79(a) and

o

)
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(d). Request for Entry. A party may request that judgment

be set forth on a separate document as required by Rule

58(a)(1).

Committee Note . .

" Rule 58 has prov1ded that a Judgment is effectlve only when set .

forth on a separate document'and entered as provided in Rule 79(a).

This simple separate documentrequirement has been ignored in many -

cases. The result of failure to enter judgment on a separate document

is that the time for making motions under Rules 50, 52, 54(d)2)B),
59, and some motions under Rule 60, never. begins to run. The time
to appeal under Appellate Rule 4(a) also doesnot begin to run. There
have been few visible problems - with tespect. to Rule 50, 52,
54(d)(2)(B), 59, or 60 motions, but there have been many and horridly
confused problems under Appellate Rule: 4(a) .These amendments are
designed to work in conJuncuon Wlth Appellate Rule 4(a) to ensure
that appeal time does not linger on indefinitely, and to maintain the
integration of the time periods set for Rules 50; 52 54(d)(2)(B) 59,
and 60 W1th Appellate Rule 4(a). . i Sl

Rule 58(a) preserves the c core of the present separate document
requirement, both for the  initial Judgment‘ and for any amended
judgment. No attempt is made to sort through the confus1on that
some courts have found in addressing theelements of a separate
document. It is easy to prepare a’ separate. document that. rec1tes the
terms of the judgment without offering additional explanatlon or
citation of authority. Forms 31 and 32 prov1de examples :

T y : :

Rule 58 is amended, however, to address a problem that arises

under Appellate Rule 4(a). Some courts treat such orders as those

Rules App. C-23



R D O LTl el

Rules App. C-24

20 ‘ FEDERAL RULES OF CIVIL PROCEDURE

that deny a motion for new trial‘as a "judgment,” so that appeal time
does not start to run until the order is entered on a separate document.
Without attempting to.address the question whether such orders are
appealable, and thus judgments as defined by Rule 54(a), the
amendment provides that entry on a separate document is not required
for an order disposing of the motions listed in Appellate Rule 4(a).

The enumeration of motions:drawn from the Appellate Rule 4(a) list
is generalized by omitting details that are important for appeal time
purposes' but that would, unnecessarily. ‘¢complicate ithe separate

document requirement. As.one example; itis ot required that any of

the enumerated motions be: tlmely Many of the eniumerated motions
are frequently made before Judgmentvls entered: 1 Theexemption of the
order disposing, of the, motlon' t excuse the ‘obligation to set
forth the Judgment 1tself ona separate document Andif dlsposmon
of the motionresults in:an; amended qudgment the amended ] udgment
must be set forth onal separate document: ; i S

Q..

Rule 58(b) dlscards

judgment becomes "effectiy aken'in conjunction with the Rule
54(a) definition of a Judgm mclude‘ "any, order from which an
appeal lies," the former Rule 58 definition of effectlveness ¢ould ¢ause
strange difficultiesin 1mplement1ng pretrial ofders that are appealable
under interlocutory appeal prov151ons or under expansive theories of
finality. Rule 58(b) replace‘sf?the deﬁmtlo;n of] effectlveness with-anew
provisionthat defines, the tit when j udgment is entered. Ifjudgment
is promptly set forth on'a sepatate. document as should be done when
required by Rule 5 8(@)(1): ‘ new. promsmn will not changethe effect
of Rule 58. Butin the | casel ‘which court and, clerk fail to comply
with this simple: requlrem‘
52, 54,59, and 60 beginto, runhafter ¢xpiration'of 150 days from entry
of the Judgment m the c1v11 docket as requlred by Rule 79(a)

ittemptto; definie! the ‘time when a

i the mot1on\t1me perlods set by Rules 50,

)
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- A companion amendment of Appellate Rule 4(a)(7) 1ntegrates

these changes with the time to appeal

The new all-purpose deﬁmtron ofthe entry of Judgment must be
apphed with common sense to other questions that may turn on the
time when judgment is entered. If the 150-day ;provision in Rule
58(b)(2)(B) — designed to integrate the time for post-judgment
motions with appeal time — serves no'purpose, or would defeat the
purpose of another rule; it should be disregarded. .In theory, for
example, the separate document requirement continues to apply to‘an
interlocutory .order that is appealable as.a final decision.under
collateral-order. doctrine. Appealablhty under . collateral-order

doctrine should, not be comphcated by failure to enter the: orderasa -

Jjudgment on 4 separate document —there is little reason to force trial
judges to speculate about the potential appealablhty of every order,
and there is no means to ensure that the trial judge will always reach
the same conclusion as the court of appeals +/Appeal time should start
to run when the collateral order is entered without regard to creation
of a separate document and Wlthout awartlng explratron of the 150
days prowded“by Rule 58(b)(2). Drast1d surgery on Rules 54(a) and
58 would be required to address this and related issues, however, and
it is better to leave thrs conundrum 1o the pragmatlc disregard that

seems its present fate ‘The present amendments do not seem to make g

matters worse, apart from one false appearance Ifa pretrial order is

set forth on a separate document tl'lat meets the, réq‘urrements of Rule".

58(b), the time to move for. recldns1deratronr seems to, begin 1 to irun,

perhaps years, before fmal Judgment And, even if there is noiseparate
document, the: time to move for recons1derat10n seems to begin 150
days after entry in the crvﬂ docke This apparent problern istesolved
by Rule 5 4(b), Wh1ch expressly perm1ts revision of all orders notmade
final under Rule 54(b) "at any time before the entry of Judgment

adjudicating allithe u,clalms and the rnghts and 11ab111t1es of all the

parlZleS " oo n } ilg“ AT Lo :

Rules App. C-25 ~
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New Rule 58(d) replaces the provision that attorneys shall not

submit forms of judgment except on direction of the court. This -

provision was added to Rule 58 to avoid the delays that were
frequently encountered 'by .the :former. practice of directing the
attorneys for the prevallmg party’ to prepare a form of Judgment and
alsoto -avoid the. occasmnally inept drafung that" resulted from
attorney-prepared judgments:'See I Wright, Miller & Kane, Federal
Practice & Procedure: Civil \2d $:2786. The express direction in
Rule. 58(a)(2) for prompt. actlon by the clerk, and by the court if court

action. is: requ1red,“addresses this iconcern.. - The.new provision -
allowing any. party:; 10 ;move for lentry of Judgment on a separatev

document will protept all needs for mprompt .corhmiencenient of the-
penods for motlons,ﬁapp als; and \executlon or other enforcement

EIATS: TR
wi‘f:"‘r o

Recommendatzon

By 1‘~‘ S

The Advisory Comniittee recorntnends‘ that Rules 54(a) and 58
be adopted as-published, subject'to minor ‘style ¢hanges'and two
significant ‘changes in Rule 58(b).! The first change in Rule 58(b)
opens up the definition.of the time when judgment is entered. As

published, Rule 58(b) defined the time of entry solely for purposes of -

the Civil Rules governing the post-judgment motions that suspend
appeal time underjAppellate ; Rule '4(2)(4), adding Civil Rule 62-
(execution) as.well. At the behest: pf the Appellate Rules Committee,
the definition is rchange:d to cover entry/of judgment "for purposes of
these rules." The second: change EXpands from 60 days to 150 days

theperiod that deﬁnes entry, of, Judgment when a requ1red separate :

document 1sn0tpr0v1de¢ R T ‘ S b

o ' EI T

The comments on' Rules 54(a) and 58. focus on Rule 58 Somev (

parts of some of the comments seem to reflect mlsunderstandmg of

-

D,
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Rule 58 as it now is. Other parts of some of the comments seem to
reflect misunderstanding of the proposal published last August. It
may be that the confusions are related. In any event, the comments

_suggesting drafting improvement all involve manifest shortcomings

and have not provided inspiration for further clarification.

New Rule 58(a)(1) carries forward the requirement that every
judgment be entered on a separate document, and adds an explicit
requirement that every amended judgment be entered on a separate

“document. - But it further provides that a separate document is not

required for an order “disposing of” a motion under Rules 50,52, 54,
59, or 60. The result is that if action on any of these motions leads to
an amended Judgment a new separate document is required. A
separate document also ‘is reqmred if the judgment, although
unchanged,’ was not set out on aseparate, document before the motion
was dlsposed iof. pBut no separate document is required if the motion
is denied, or is granted in terms that do not amend a judgment that is
properly set out oh a separate. document An order granting a motion
to amend ﬁndmgs of fact, for, example may not lead to any change in
the Judgme . - ‘
S H i

Rule 58(a)(1) drew httle comment Public C1t1zen Litigation
Group finds it a “close question,” but believes that the separate
document trequlfement should be retained for these orders.
Compliance with the separate document requlrement does notimpose
agreatburden: And in complex cases the. separate document will alert
the partles that appeal time is runmng

E :

Rule 5 8(a)( 1) was drawnin rehance on Dean Schiltz’s exhaustive

study of Rule 58 decisions. The courts of appeals are divided on

apphcatlon of the separate-document requirement to the orders listed

in new Rule 58(a)(1). The list is geared to the list of motions in
Appellate Rule 4(d)(4) that suspend appeal time until “entry of the

Rules App. C-27
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order disposing of the last such remaining motion.”™ The list is
somewhat broadér than the Appellate Rule 4(a)(4) list because it omits

distinctions drawn by Rule 4(a)(4) — for example, it does not require.
that the motion be timely, and it applies'to.all Rule 60. motions rather .

than those made no later than 10 days after judgment is entered. This
expansion resulted from the conclusion that the separate‘ document
requ1rement should not be further comphcated ‘

Rule 5 8(b)(2) is qu1te a d1fferent matter Here as wrch Rule 7 1
the, hlstory of this project is 1mportant .Thebe gmmng was a proposal
by the Appellate Rules. Committee to- amend Appellate Rule 4(a)(7)
to prov1de in essence that the time to appeal starts to run 150 days
after an order was entered on thecivil docket even though'the order
was not set forth on:a separate document asrequired by CivilRule 58.
This: proposal was advanced to address rthe time:bomb' problem —
the, separate document requirement was, added toi Rule r58 to provide

aclear 51gna1 that appeal time has started to.run; a: purpose that led all .

circuits.other than the Flrst C1rcu1t to. conclude ,that appeal time does
not start to. run until the Judgment is; set forthl on:a‘separate: document.

The concern is that there are countless numbers of district-court .

Judgments that can be appealed long after all partles understood the

a separate document Thew d1fﬁculty “ﬁ proceedmg by <way of Rule

4(a)(7)-alone was that the result woul w‘be d1fferent times for appeal -

and for makmg post-Judgment motlons [\Appeal timé might have run,
for example, although want .of a separate document meant that the
time to move for such rehef as anew trial had not even begun to run.
This difficulty led to the joint drafting process that yielded the
published proposals. The Civil Rul¢s Committee was responding to
the urgent need felt by:; the Appellate Rules Committee; not to an
independent sense that in  fact there is a pressingproblem ansmg from
delayed explosmn of Rule 58 tlme bombs DU P

T
k [
|
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-+ .The public comments include many comments hostile to the "60-

day" provision in Rule 58(b)(2). The comments come from many
organizations that have great collective experience with federal
appeals, and that have provided thoughtful and helpful comments on
many rules proposals over the years. There is a common theme. Rule

58 was amended nearly four decades ago to provide a clear signal that

appeal time has started torun. The ambiguity and complexity of many
orders makes the clear signal more important now than ever. It is
easy for a district court to honor the separate-document requirement.
Adherence to the requirement, moreover, may lead the district court
to think more carefully about the intended finality ofiits actions, The
proposed solution will reset the appeal-time traps that were
decommissioned by the separate—document requirement. The traps
will be less often fatal if the time period should be extended from 60
days to 180 days, but still will create problems. These problems will
be created for little purpose — the abstract. fear .of long-delayed
appeals, does not, correspond to any real problem It is' better to
adhere to the present rule, remembermg that any party who i$ anxious
to enSure that appeal time begins to run. upon final dlsposm(m of an
action can request entry of Judgment on a separate document

[
b

These are powerful arguments that commanded serious -

attennon The responses, made by the Appellate Rules Committee,
however Were convincing. As “easy as it may seem to comply with
the separate document requlrement,‘ repeated efforts to achreve

uniform comphance haVe been made w1thout success. Extending the

time of entry t0.150. days after entry /in the c1vrl docket without a

requlred separate document provides ample protection. A lawyerwho |

hears. nothmg further about an action: for: 150 days, after entry: and
notice of )

fi

180 day‘ per1od set

opportumty to appea{ v é“’n therei isno 1n0t1ce atall that judgment. has

) jOl'dCI' should 1nqu1re whether the order was meant to be .
the ﬁnal act in the act1on ;The 150~ day period i is nearly as long asthe.
Appellate Rule 4(a)(6)(B) that cuts|off any

Rules App. C-29
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been entered; if we are prepared to cut off any appeal opportunity
without any notice, it is generous to set'150 days as the time that
starts the appeal period after notice of entry on the docket of an order

that ought to have been set forth on a separate document but was not.

Expiration of thie 150-day period only starts appeal time — there will
be at least another 30 days to file the notice of appeal. “And in fact
many .of thé untold ntimbers of “time borbs” do explode into long—

delayed | appeals -."Adherence to " the" published - ‘proposal is -

recommended with the change that the period after entry in the civil
docket without a. reqmred separate document be extended from 60
days'toi150 days U BT

T Uw" i u iy

- A closer-questiot is presented by the change that extends Rule
58(b) to deﬁne entry of Judgment for all le Rules purposes The

Ot/ cf}* eXecutlon pI'OVlSlonS of Rule 62 w1th these
post—Judgment th riles seemed wise: 'Ndithought' was giyen to
the wayslin Wh1c; i-othy
definition. But there was much concern that the literal meamng of

present Rule- 58 could ate senous mlschlef When apphed wto the

Whlch an' appeal {11 he
and urges a tcommnn-se sejapproa‘e'h“ thé‘ttb
phﬁed‘ 101 treduce the

deﬁmtlon in Rule
suggested that i m

| "z"tﬁpen Rule 58(b)>15 left

’e:”4(a)(7) If tHa
dlin n j'thé ; Comm1ttee Note.

as anl all-purpose \definition thaltiis quahﬁi

Rules App. C-30.

h ‘,,‘<rules ‘might be affeeted if 1ncluded in the -

e Comm1ttee ‘of speaks to thls concern“

pellate :
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Nonetheless, the Advisory Committee determination at the April
meeting is presented as arecommendation to approve the revised form
of Rule 58(b) that defines entry of judgment for the purpose of all
Civil Rules.

Summary of Comments: Rules 54, 58

00-CV-001. Committee on Federal ’C0urts, Association of the Bar of
the City of New York: The Rule 58 proposal may resurrect the trap

for the unwary that Rule 58 was designed to eliminate [apparently the

fear is that the 60-day period after entry on the docket'is too brief].
The "time bomb" problem s better addressed in other ways Theideal
solution is to.enforce Rule 58 as it is — district court clerks’ offices

should enforce an operating procedure that bars a case from being:
closed without entry of‘a final judgment embodied in a Rule 58

document. Failing that, the rule should provide thata prevailing party
who believes that an order is appealable may serve notice of entry on
every other party; the notice would start the running of appeal time.
As a third choice, the published rule should provide a waiting period
of "at least six months" before entry on the docket supersedes the
need for entry of a separate ]udgment document It ismotunusual for
60 days to pass without any event m an action; it is con31derab1y less

frequent for an action to,lie six months Wlthout anythmg happemng.

OO-CV-002 Public C1tlzen thlgatlon Group Brlan Wolfman (1) The
Rule 5 4(d)(2) and .5 8(a)( 1) provisions that would eliminate the
separate document requlrement for spec1ﬁed post-judgment motions
present "a close question," but should be rejected To be sure, "these
kinds of post-Judgment rulmgs are generally discrete and imbued with
finality," so a forrnal separate—document notice of appealablhty isnot
muchneeded. Butin complex cases at ‘may remain’ necessary to have
a separate document that; alerts the partles that: appeal time is running.

The burden on courts and clerks is not great —the: separate judgment

Rules App. C-31
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is a short, formulaic document. The party seeking to ensure that
appeal times; run can request .entry of judgment, see proposed

Rule 58(d). . And it makes sense to retain the separate-document

requirement, as the proposal does, for all post-judgment orders not
listed.

(2)"PCLG diéagrees strenuously with" the proposal that would

allow appeal time to begin 60 days after entry of the judgment on the

docket, even though no separate document is filed. "[W]e do not
understand why the Rules would retain the separate-document
requirement and then allow it to evaporate at some point after an
appealable order is entered.” The very point of the separate document

is to eliminate the ambiguities that surround the final-judgmentrule. '

"[TThis signaling. function is quite 1mportant because frequently an
order is ambiguous as to whether it constitutes a'‘judgment’ * * &

The losing party, although.aware that an order has entered, may not
be.aware that the order is appealable; The passage:of 60 days from

entry .on the docket does not alleviate that i ignorance, " This is not'a
workable compromlse between the present rule and the alternative of
abolishing the separate-document requirément... The "time' bomb"

problem does not warrant this response. First,thereis an easy’ remedy
—- district courts only: need abide by the present rule; the prevailing -

party can help. under proposed. Rule 58(d)! by requesting entry jof
judgment. Second, "we chhllenge the assumption that there are many
‘problem’ cases, desprte“the number of- reported decrsrons on the

topic. Third, the cases that 1nvolve\any 51gmﬁcant ielay in takmg an -
appeal "generally are case es of| genume amblgulty fas to' Whether the
underlylng order is ‘ﬁnalw for.purposes of appeal Moot R ‘74‘ E

.‘[“ SRR ' : b uf et

00 CV-003 Bradle‘ Scott Shannon Professor: Shannon s comment

is difficult to summarrze because itis rich in. deta11 The conclusion -

picks up on the observation in the draft Committe¢ Note that-drastic

surgery: would be required to fully address the problems that arise '
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from present Rules 54(a) and 58. He.agrees, but urges that the time
has come for drastic surgery, including revision of Rule 54(a).

Rule 54(a) defines "judgment™ for Civil Rules purposes as "a
decree and any order from which an appeal lies." If there is no order,
a case may move to final disposition without a "judgment" and thus
without triggering the separate document requirement of Rule 58.
More commonly, district courts have little occasion to think about
appealability with respect to many orders that in fact are appealable —

the consequence is that appeals are accepted despite failure to enter.
- a separate document, and appeals are dismissed despite entry of a

sepatrate document. Rule 54(a) should be amended to refer only to
"final" judgments. "Final" would be.defined as an order that
summarizes the claims disposed of in the action no matter how
disposition is accomplished. The order would state whether the
disposition is with prejudlce and also would state the precise relief
granted. AR ol ~
Rule 58 should retain the separateidocument requirement, but
limit it to the amended Rule 54(a):definition of a "final" judgment.
And the present provisions that call for entry of judgment by the clerk

in some circumstances, preserved in proposed Rule 58(a)(2), should

be discarded.. Entry of judgment should be required "very shortly
(perhaps. 10 days) after disposition of the:last remaining claim or
claims," and should not be deferred for post-ﬁnal judgment motions.

If a post-final Judgment order alters or'affects the final judgment in*

any way, the court should separately prepare and enter an amended
ﬁnal Judgment * : N O

00-CV- 004 Ninth C1rcu1t Conference of Chief Bankruntcv Judges.

Hon. Louise De Carl Adler "[W]holeheartedly supports the solution

proposed.  Failure to tlmely submit a final judgment is frequently a

Rules App. C-33
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problem faced by 11t1gants in bankruptcy court and the proposed rules
changes will solve it. . ‘ ,

00-CV-006. Rules Commiittee, Federal Magistrate Judges Association

(draft Report): Supports the Rule 54 and 58 proposals. The Rule 58 °

proposal "would help'clarify requirements that have been ignored in

many cases," and "establishes a basis for i msunng that appeal’ t1me :

does not go on indefinitely.""

hl . )
¥ I

00-CV-007. Advisor

of clarity" could cause “'an madvertent loss of appeal nghts " The
proposed rule could be read to mean that appeal time never starts to
run until a separate document is entered, ‘even in a case in which a

separate document Isnot. requlred 1iThis confusmn could lead to a -
deluge of requests that. the, courtjeriter a separate document even’

though none is required. A rev1sed draft is attached. It restates the
separate document requirement tq apply only to "[a] judgment that
terminates a district court action." v Time of entry is specified for the
situation in which'a separate document is'entered even though none
is required — Judgment is entered‘on'the later of the dates when it is
entered or when a; separate rdocument isentered. (The purpose

apparently is.to protect: agamst this event: a judgment that, does not -

require a separate document is entered-ion, day -1.. On day 15'a

separate document, is" entered \The intending 'appe¢llant imay be

confused, beheymg that appeal time starts' on day 16, not day 2. )

- oy
U‘Jii W r;;r‘uaul o /!

00- CV 008 A wellate Practlce Sectlon State Bar of M1ch; an: The
60—day rule "would create a potent1a1 p1tfa11 for litigants where the

appealability of the order;in questlon is ambiguous.” "The primary .-
rationale for the separate document rule is to create certainty as to

when a judgment| has: been entered,‘ whlch also provides a readily
defined trigger for the 30- day appeal period." A victorious litigant

Rules App. C-34

i C(‘)mmﬂ:’teeon Rules of Practice. United States -
Court of Appeals for the Nmth Circuit: Expresses concern that "alack .
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can avoid the time-bomb problem by submitting a proposed separate-
- document judgment. Adherence to the separate-document requirement
is simple. "Finally, the question arises whether there are actually
enough ‘problem’ cases to justify adoptron of a 60-day rule that could
give rise to a great many problems in its own right."

00-CV-009, Appellate Courts Committee. Los Angeles County Bar

Association, James C. Martin: "Heartily endorses" the proposals.
“[Tthis was an area fraught with peril -and -confusion. The

amendments provide greater certamty onthe trrggermg events for thrs

key Jur1sd1ct1onal issue.” :

00- CV OlO Michael Zacl&ry ‘Writes from experrence asa Second '

C1rcurt supervrsory staff attorney and author of an article on Rules 58
and 79(a). .Opposes the 60-day rule as one that “does more harm than
good.” It will return us to the pre-1963 days with “litigants unfairly
losing their right to appeal when the order terminating the case is not
clear or when certain types of motlons Whrch do not affect finality are
still pendmg ” Indeed ,SOme may assume; that the failure to enter a
separate document “mdrcates the, courc s behef that the case isnot yet
concluded.” Conversely, premature and| protectlve appeals will be
trig gered in amb1guous clrcumstances “srmply to insure against loss of
the nght to appeal.” “Moreover 1t has not been my experience that
many delayed appeals are ﬁled beyond al few months after the usual

time for appeal or that, preJudlce é,res’ulted from ithe delay in those

cases.” Any remammg problems ¢an be: addressed by the prevailing
party’ s opportunity to request, entry of ase parate document or by the
trial court actingto do.so on'its own; if belated appeals still slip

through in long- closed cases; they can be dlrsmrssedf‘under the laches

doctrine. » ,‘y{,p;; R I

Drafting suggestrons also are, made Both seem to be based on
misreading the published proposals, but will be considered with care.

Rules App. C-35
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00-CV-011. Sidney Powell: Ms. Powell hasbeén lead counsel in more

than 450 federal appeals. She endorses in fuill the comments of Public - '

Citizens Litigation. Group, 002 above. The separate judgment
requiirement “serves not only the function of signaling the time to
appeal, but it also servesas a single document for purposes of bonding
or- execut1on

00- CV-OlZ WlllramJ Borah (Mr Borahrev1ewed the proposals for
the Civil Practice and Procedure Section - of the Illinois State Bar
Association.) The Rule 58 proposal “seems to make the whole issue

even more confusing and complicated. . While the commentary |

acknowledges the confusing state of this matter, I think that more

thought should go into thrs before a proposal i is made Whrch adds to )
the problems, The commentary refers to the. possrb111ty that the

‘separate document” tule shouldibe abandoned altogether and thrs
would not be abadidea”. . 4w S

[T [
e ‘mullm, yl iy

restructunng of Rule 58; and the Rule 58(a)(1) list of orders that do
not require a' separate document. “But urges that when a separate

. document is required by ! Rule’ 58(a)(1), only entry of a separate

Rules App. C-36

document should estabhsh entry - of Judgment Rule language’is
proposed. for this purpose +The pubhshed proposal “erl create'more
problems than it will.cure.” The; proposal wouldlimpose on attorneys
an obligation to inspect the docket at ‘régular intervals, in part t because
“courts normally do's nottgrve attorneys notice of'docket entries.” The

amendinent could ‘mean that an appeal 'is lost after 90 days even
though'there is no separate ‘document. “The reniedy is'to' clarrfy the -

requirement for entry of'a separate document so that failures to follow
the rule are less common.” In addition, proposed Rule 58(d) should
be revised to 'state: that the cotirt: must comply W1th any legltlmate
request to enter a'separate docutnent. '’ | .

00- CV 013’D1str1ct of Columb1a<Bar" L1t1 ation Sectton and Courts '
ers and:the Administration of Justice Section: Accepts the
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. Comments on Appellate Rule 4(a)( 7)

Some of the comments-on Appellate Rule 4(a)(7) addressed C1v11
Rule 58 problems but were not described as such. - The following
summaries were prepared by Dean Patrick.Schiltz, Reporter for the
Appellate Rules: Adv1sory Committee.

udge Frank H. Easterbrook ( 7th C1r }(00-AP-01 2 )seems to havetwo

major concerns about the proposed revisions to Rule 4(a)(7)(B)

ok

provision and favors retaining the separate document requirement as
it exists. He argues that; without the warning provided by a separate
document, some litigants will fail to. recognize that the time to appeal
has ‘begun to run and find: themselves “hornswoggled out of their

Second Judge Easterbrook essentlally opposes the 60 day <

appeals.” . He argues that other l1t1gants will “pepper courts of appeals |

with arguments that one, or another decision marked the ‘real’ end of
the case, so that the clock must, be deemed to have started more than
30 days, before the mnotice of - appeal ». ‘Still -other litigants .will
“pbombard[] the courtwith notices ‘of appeal. from everythmg that
might in retrospect be deemed a concluswe order.” ,

The Appellate Pract1ce Commlttee of the Commercial and

Federal Litigation Section of the New York State Bar Association
(00-AP-017) objects only to the 60 -day provision. It has no objection
to the remaindeér of the Rule 4(a)(7)/F RCP'58 proposal, 1nclud1ng the
provisions that would make clearthat the appellant alone can waive
the separate document. requlrement and that orders disposing of
certain - post-judgment’ ‘motions need not: be. entered on separate
documents. The Committee does note; though, that it would prefer
that FRCP 58 instead provide that all orders disposing of post-
judgment motions be entered on separate documents.

Rules App. C-37
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As to the 60-day provision, the. Committee ‘believes that it
undermines the fundamental purpose of the separate document
requirement, which is to provide litigants with a clear warning of when

a judgment has been issued and the.time to-appeal has begun to run.

The Committee concedes that.the time bomb problem is “a.real
concern,” but winning litigants.can easily protect themselves from
time bombs simply by askmg the d1str1ct court to enter ]udgment on
a separate document ' SIS : S ;

D.C. C1rcu1t Adwsogy Comm1ttee on Procedure (Th1$ comment
arrived too late to be summanzed by Dean Schiltz.) The problem that
appeal time never starts torun’ should be addressed. However, some
of our members found the new rule unnecessarlly comphcated .”One
possibility would be to state the number of days that a-party has to
appeal when no separate Judgment isentered.: [Note this'wasthe first
approach of the Appellate Rules Committee; it Was put aside’because”
failure to make any: tother change. would ‘hiedn that the Civil Rules
would permit motlons tfor“ Judgment asia matter. of law, new trial,

- revised findings;and- the »hke after appeal tinie had expired.] . The

Rules App. C-38

Rule 58(b)(2) proposal woiﬂd be clearer ifit sa1d that when & separate
document is required, Judgment 1s tentered when it is set forth'on a’
separate document and entered on the! docket under Rulei79(@). -

Changes Madé After Publication and3 Co‘mment“
ManI' style changes were made The deﬁnltlon of the tlme of
entering judgment in Rule 58(b) was' ‘exténded to' reach all Civil Rules, -
notonly the Rules descnbed in the published version— Rules 50,52,
54(d)(2)(B); 59, 60, and 62. And the time of entry was extended from -
60 days to 150 days after entry in the civil docket w1thout a requlred
separate document.; , . .. L.i. 0L sl ‘

T TS T
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Rule 81(a): Rules Governing Habeas Corpus

Rule 81. Applicability in General

(a) To What'Proceediqgs Applicable.

- reren
(2) Theée 'rulés are -applicable to prOceedinés for
‘admission‘ fo c\itizensilipj,' ‘habeas co?pus, and ‘quo

warranto, to the extent:that the practice in such

proceedings is not set forth in statutes of the United -

States, the Rules Governing Section 2254 Cases. or the

Rules Governing Séction"2255 Proceedings. and has

heretofore conformed to the practice in civil actions.
The-writofhabeascorpus;orordertoshowcause;shatt

Rules App. C-39
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* %ok ok sk

Committee Note .

This amendment brings Rule 81(a)(2) into accord with the Rules
Governing § 2254 and § 2255 proceedings. In its present form, Rule
81(a)(2) includes return-time provisions that are inconsistent with the
provisions in the Rules Governing §§ 2254 and 2255. The
inconsistency should be eliminated, and it is better that the time
provisions continue to be set out in the other rules without duplication
in Rule 81. Rule 81 also directs that the writ be directed to the person
having custody of the person detained. Similar directions exist in the
§ 2254 and § 2255 rules, providing additional detail for applicants
subject to future custody. There is no need for partlal duplication in
Rule 81. =3 : - .

The provision that the civil rules apply to the extent that practice
is not set forth in the § 2254 and § 2255 rules dovetails with the
provisions in Rule 11 of the § 2254 rules and Rule 12 of the § 2255
rules.

Recommendation

The Advisory Committee recommends that the Rule 81(a)(2)
amendment be submitted to the Judicial Conference for adoption as
published. The Committee Note has been changed by deleting a
reference to § 2241 proceedings that was marked for deletion before
pubhcatmn but shpped through.

The comment of the National Association of Criminal Defense
Lawyers -summarized below points out that -the Criminal Rules

Rules App. C-40 -
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Committee plans further work on the Rules Governing Section 2254
Cases and the Rules Governing Section 2255 Proceedings. This work
does not seem a reason to defer adoption of the Rule 81 amendments.

The amendments eliminate inconsistencies between Rule 81 and some ,

of the § 2254 and § 2255 rules. The second paragraph of § 2243
includes the provisions for addressing the writ and for return time that
are deleted from Rule 81 — the amendments will not leave a gap that
will be filled only later.

Sﬁmmary of Comments: ‘Rule 81

- 00-CV-006. Rules Committee, Federal Magistrate Judges Association

(draft Report): Supports the proposal, which brings needed
consistency to the rules and avoids unnecessary duplication of the
§ 2254 and § 2255 rules in Rule 81.

00-CV-014. National Association of Criminal Defense Lawyers:
Begins with the suggestion that the published amendments of the

Rules Governing § 2254 Cases and the Rules Governing § 2255

Proceedings "need more of an overhaul" than provided by the
proposed amendments On this premise, concludes that the related

-Rule 81(a)(2) amendment "is premature until the habeas rules are

more fully reconsidered.” And adds a statement that the Committee
Note overstates the role of the § 2254 Rules when habeas corpus is
sought under § 2241. Rule 1(b) states \that in apphcatlons for habeas
corpus not covered by Rule 1(a)— which describes various petitions
under § 2254 — "these rules may be apphed at the discretion of the
United States. district court." ' [This seems correct; all of the pre-
publication, correspondence about Rule 81(a)(2) noted the effect of
Rule 1(b).] °

Rules App. C-41
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Changes Made After Pubhcatlon and Commen -

The only change since pubhcatlon is delet1on of an 1nadvertent
reference to §2241 proceedmgs T o

‘,mu:n' i

1 ADMIRALTY RULES PUBLISHED F()R‘ COMMENT IN s
AT e ' JANUARY'2001 ' ‘

Rule C. In Rem Actions: Special PTOViSiOQ§

1 % ok k % %

2 | (3) Jud;elal Authonzatmn al‘lqu‘roces‘s’ C

3 - (a) Arrest Warrant i |
4 ‘ ‘(1) When the Umted States’ ﬁles a complamt O
5 o | B idemandmg a forfelture for v101at10n of a federal |
6 - | ~‘sr‘catlfl‘ce, the clerk mqst promptly issue {a ;mnmons E
7 o ~“and'a \%farrant for the arresi of the vessel d‘f'ether ‘
8 propetty W;thout fequlr;ng a eernﬁcatlon of ex1gent ‘
9 : | ' 'vcucumstances, but 1f the propem IS real prope;ty

10 _ the United States must proceed under applicable

11 statutory procedures.

12 Kk %k ok %k %k

Rules App. C-42 -
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(6) Responsive Pleading; Interrogatories.

(a) Civil Forfeiture. In an in rem forfeiture action for

violation of a federal statute:
(i) a person who asserts an interest in or right
. against the propérty that is'the subject of the action
must file a verified statement identifying the interest

or right:

(A) within 26 30 days after the earlier of (1)
.. 1 . . . :

process the date of service of the

Government’s complaint or (2) completed

publication of notice under Rule C(4), or

(B) within the time that the court allows.

(ii) an agent, bailee, or attorney must state the

authority to file a statement of interest in or right ‘

against the property on behalf of another; and

Rules App. C-43
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(iii) 2 person who files a statement of interest in or
_right against the property must serve and file an
answer within 20 days after filing the statement.
(b) Maritime Arrests and Other Proceedings. In an
in rem action not governed by Rule C(6)(a):
* %k k% %
(iv) a person who asserts a right of possession or
any ownership interest must file serve an answer
within 20 days after filing the statement of interest
or right.
* % % % %
Committee Note
Rule C(3) is amended to reflect the provisions of 18 U.S.C.
§ 985, enacted by the Civil Asset Forfeiture Reform Act 0£2000, 114
Stat. 202, 214-215. Section 985 provides, subject to enumerated
exceptions, that real property that is the subject of a civil forfeiture
action is not to be seized until an order of forfeiture is entered. A civil
forfeiture action is initiated by filing a complaint, posting notice, and

serving notice on the property owner.. The summons and arrest
procedure is no longer appropriate.

9
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» Rule C(6)(a)(i)(A) is amended to adopt the provision enacted by
18 U.S.C. § 983(a)(4)(A), shortly before Rule C(6)(a)(i)(A) took

effect, that sets the time for filing a verified statement as 30 days

rather than 20 days, and that sets the first alternative event for
measuring the 30 days as the date of service of the Government’ ‘
complamt

Rule C(6)(a)(iii) is ‘a;nend‘ed to give notice of the provision.
enacted by 18 U.S.C. § 983(a)(4)(B) that requires that the answer in

a forfeiture proceeding be filed within 20 days. Without this notice,

unwary litigants might rely on the provision of Rule 5(d) that allows

a reasonable time for ﬁhng after serv1ce

Rule C(6)(b)(1v) is amended to change the requlrement that an.
answer be filed within 20 days to a reqmrement that it be served

within 20 days. Serviceis the ordlnary reqmrement asinRule 12(a).
Rule 5(d) requlres filing wrchm a reasonable time after service.:

Lot Y ' I S o

) i
GE

Recommendation

On January 16, 2001, proposals were published to amend the
Admiralty Rulesto conform to provisions of the Civil Asset Forfeiture
Reform Act of 2000, 114 Stat. 202 ff. A short comment period was

~ set, closing on April 2,2001. Thepurpose of setting a short comment

period reflected the unusual circumstances surrounding the
amendments. Earlier amendments of the Admiralty Rules were
transmitted to Congress by the Supreme Court on April 17, 2000, to

take effect on December 1, 2000. One week later, Congress adopted

the reform act. Several procedural provisions of the reform act were
inconsistent with the amendments. The amendments, however,
supersede the new statute because the amendments took effect after

Rules App. C-45
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the effective date of the statute. The amendments were framed
without any information about the legislation that-had not yet been

clearly developed when the amendments were actually drafted, and -
there was no intent to supersede the statute. The proposals published . '

in January 2001 seek to conform the Rules to the. statute, with the
hope that courts will follow the conforming Rules even before they
can take effect upon completion of the rema1mng steps in the Enablmg
Actprocess. - oy i, 0 ;

Vhank T

‘No comments have beett Iece1ved on these proposals The
Department of Justice forfelture experts believe that: several more

changes are requlred to adapt the Adm1ra1ty Rules to.the. needs of
forfeiture practice, but those changes will require full consideration in
the ordinary course of the, Enabling; Act process. Meanwhlle they
believe that the January 2001 «proposals; should. be adopted

o L i \ [ ; K ‘ [ ST

for transmission to the Judicial Conference for approval and
submission to the Supreme Court.

Changes Made After Publication and Comment

No changes have been made since publication.

Rules App. C-46 -
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| 1. I‘ntroduction

The Advisory Committee on the Rules of Criminal Procedure
met on April 25-26 in Washington, D.C. and acted on the proposed
restyling of the Rules of Criminal Procedure and on proposed
substantive amendments to some of those rules. The Minutes of that

" meeting are included at Appendix E.
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- Report of the Advisory Committee on Criminal Rules

Page 2

II. Action Items—Summary and Recommendations.

This report contains two action items:

e  Approval and forwardi;fg to the Judicial Conference of
restyled Criminal Rules 1 through 60 (Appendix A); and

e  Approval and forwarding to the Judicial Conference of
substantive amendments to eight rules—Rules 5, 5.1, 10, 12.2,
26, 30, 35, and 43 (Appendii; B).

III. ACTION ITEM—Approval 'and Forwarding to Judicial

Conference of Restyled Criminal Rules 1-60 (Appendix A)
A. Restyling Project—An Overview

In 1998, the Committee was informed that following successful
completion of the restyling of the Appellate Rules, the Style
Subcommittee of the Standing Committee would prepare an initial
draft of proposed style changes to the Criminal Rules, with the first
instaliment being presented in late 1998. The Advisory Committee

was/formed into two separate subcommittees.to review the rules as .

they were completed by the Style Subcommittee. In April, June, and
October 1999, the Commlttee con51dered style revisions to Rules' 1
through 31and presented those rules to the Standmg Committee at its
January 2000 meeting in Miami. The Committee considered style
changes to Rules 32 to 60 in the Spnng 0f 2000, and presented those
rules to the Standing Committee atits June 2000 meeting. Rules 1-60
were subsequently published f01; public comment, along with a
separate package of “substantive” amendments to ten of those rules.

)

s
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Following the public comment period, the two subcommittees
met and considered the written comments submitted on the proposed
amendments and offered a number of suggested additional style
changes. In April 2001,.the Advisery. Committee considered those
proposals and approved the style package—Rules 1-60 (Appendlx A).

In conductlng the restylmg project, the Commlttee focused on

several key points. First, the Committee has attempted to standardize -

key terms and phrases that appear throu,:,hout the rules.

Second, the Committee attempted to avoid any unforeseen

substantive changes and attempted in the Committee Notes to clearly

state when the Committee was making a change in practice.

Third, in several rules, the Committee deleted provisions that it

believed were no longer necessary, usually because thé caselaw has |

evolved since the rule was Imtlally promulgated (or last amended).

Fourth, dmjng the restyling effor‘t,_seyeral rules were completely
reorganized to make them easier to read and apply. See, e.g., Rules
11, 16, 32, and 32.1. In several others, sections from one rule have
been transferred to another rule. See, ‘e.g., Rules 4, 9, and 40.

Fifth, in some rules, significant substantive changes were made.
Some of those changes had been under discussion but were deferred

pending ‘the restyling projects. Still others were identified and

included. during the project. As noted, below, those proposed
amendments were pubhshed ina separate pamphlet for pubhc
- comment. :

Rules App. D-3
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B. Publication of Style and Substantlve Packages for Public
Comment i 4 o

In June 2000,'vthe Standing Committee authorized publication for
public comment of two packages of amendments. The purpose of
presenting the proposed amendments in two separate pamphlets was
to highlight for the public that in addition to the “style” changes in

Rules 1 to 60, a number of. 51gn1ﬁcant (perhaps controvers1al)‘

amendments were also bemg ‘proposed::
1. The “Style” Package

The ﬁrst package (Appendlx A)—referred to as the “style”
package, included Rules 1 to 60. For those rules where the
Committee was proposing significant substantive changes (Rules 5,
5.1, 10, 12.2, 26, 30, 35, 41,:and 43), the language containing those

changes was deleted from the “style” package. A “Reporter’s Note™

explained to the public that additional substantive changes for that
particular rule were belng pubhshed 51multaneous1y In a separate
package S N ‘

2. . The “Substantive” Package

The second package (Appendix B)—referred to as'the
“substantive” package, consisted of Rules 5, 5.1, 10, 12.2, 26, 30,.32,

35,41, and 43, which all provide for significant changes in practice.
This version of the package included not only the restyled version of

the rule but also the language that would effect the change in practice.
The Committee Notes reflect those changes and again, a “Reporter’s
Note” explained that another version of each of these rules (which
included only style changes) was being published simultaneously in
a separate package.
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C. Post-Publication Changes to the “Style” Package

1. Suggested Style Changes—Style Subcommlttee :

During the pubhc comment penod Professor Kimble and
Mr. Spaniol reviewed the style package several times and offered a
number of suggestions. Those proposed changes were considered
first by the two subcommittees and then by the full Advisory
Committee. !

2. Suggested Style Changes From the Pubhc (Appendlces
. C&D) ‘ ‘

The Comm1ttee recelved approximately 80 comments from the
public. . Those comments, which focused on the substantive
amendments to the rules, are summarized at Appendix C. In addition,
the Administrative Office sorted out those public comments that
appeared to focus only on the style package. Those are summarized

at Appendix D. Finally, the Committee considered the testimony of,

five witnesses at the beginning of its meetmg on April 25, 2001.
3. Changes Resultmg from Intervenmg Leglslatlon

In addition to the suggested changes from the . Style
Subcommittee and the public commentators, several changes were
required because of intervening legislation, for example, the recently
enacted Military Extraterritorial Jurisdiction Act (Pub. L. No. 106-
523, 114 Stat. 2488).

Rules App. D-5
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4. Consideration of Possible Global Style Changes

During the public comment period, the Committee—at the
suggestion of the Style Subcommittee—considered whether to make
a number of post-publication global changes to the style package.
The Committee adopted several of the proposed changes but rejected
several others
o Numbering. The Committee originally decided on a method for
using Arabic numerals for any number less than 10 (ten) unless the
number was “1.” It seemed awkward to write the number 1 in those
instances. The Style Subcommittee proposed a different system. The
Advisory Committee adopted yet another system: Any number other
than 1.or a number appearing at the beginning of a sentence or
section, will be represented by the Arabic numerals—in order tomake
the rules more’ user—fnendly v
e Internal Cross+reﬁrencing. The Committee addressed the issue
whether to specifically ‘identify any ‘cross-references to other
provisions within each rule, or whether simply to refer to “this rule.”
The Committee decided to address this issue on a rule-by-rule basis.
o  Titles of Rules and Subdivisions. The Style Subcommittee
recommended a number of additions and changes to the titles of
subdivisions and paragraphs; in particular they note the preference for
using the “ing” form of the word. The Comm1ttee adopted most of
those recommended changes on a rule-by-rule basm

e  Designating Deleted Rules. A number of rules have been
deleted over the years, and several were eliminated as a result of the
current restyling effort. At one point during the project the
Committee decided to keep the rule numbers in place and indicate in
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brackets that the rule has been abrogated. The Committee decided to
use the designation "[Reserved]" for those rules-that were abrogated
a number of years ago. The designations "[Transferred]" or

"[Deleted]" are used to designate the Comm1ttee s actions in this

round of amendments o

o Useofthe Terms “Unable” and “Cannot.” In anumber of rules
the Style Subcommittee has rgco;mmen‘ded that the word “cannot” be
substituted for the word “unable.” In the current rules both terms are
used. The Committee decided to consider this proposal ona case-by-
case bams '

e “Law Enforcement Officer.” The current rules do not hyphenate
this term and for the most part neither do the cases or commentators.

Although the style subcommittee recommended that the term be
hyphenated, the Committee decided otherwise. ‘

5.  Rule-by-Rule Summary of Changes Made to Style
Package Following Publication

The followmg discussion identifies those riles where a
change—other than a minor stylistic change—was made following
publication. The changes are incorporated in the copy of the Rules,
and the accompanying Committee Notes, at Appendix A. |

Rules App. D-7
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a. Rule1. Scope; Definitions

The Commlttee amended Rule. 1(a)(5) by adding another
subparagraph (F) that addresses proceedings against a witness in a
foreign country under 28 U.S.C. § 1784. That provision had been
1nadvertently omitted from an early draft of the restyled Rule

b Rule 4 - Arrest Warrant or ‘Summons on a

Complamtb : L

Rule 4(c)(2) was changed to reflect the recently enacted Military
Extraterritorial Jurisdiction Act (Pub. L. No. 106-523, 114 Stat.
2488). That act now recognizes that arrest warrants may be executed
outside the United States. e

c.‘ 7 Rule 5. Initial Appearance

The Committee added Rule 5(a)(1)(B) to reflect the recently
enacted Military Extraterritorial Jurisdiction Act (Pub. L. No. 106-
523, 114 Stat. 2488). The Committee was concerned that if the
amendment is not made, an argument could be made that the restyle
rule would supersede the Act. -

In addition;the Committee adopted a redrafted and restructured
Rule 5(c)(2) to expand the options for a case when the accused is
arrested in a district other than the district where the offense was
allegedly committed. New Rule 5(c)(2) provides that the initial
appearance should occur in the district where the prosecution is
pending if that district is adjacent to the district of arrest and the
appearance will occur on the day of the arrest.

o

®
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The Cdmmittee also changed Rule 5 to refer to “where the
offense was allegedly committed” rather than “where the prosecution
1s.pending” for clarity and consistency.

d. Rule5.1. Preliminary Hearing

The Committee redrafted Rule 5.1(a) to fill a possible gap as to
the right to preliminary hearings for persons who are charged with
misdemeanors and consent to be tried by a magistrate judge.

e. Rule 6. The Grand Jury.

The Committee amended Rule 6(¢)(3)(A) by adding a new item
(iii) that would provide an exception for disclosures authorized under
18 U.S.C. § 3322 (authorizing disclosures for civil forfeiture and civil
banking laws, etc.). The Committee also redrafted Rule 6(a)(2)
concerning the selection of alternate grand jurors—to parallel a
similar provision for petit jurors in Rule 24.

4

f. Rule7. The Indictmeént and the Information |

The introductory language of Rule 7(a)(1) was changéd by
referencing an exception for criminal contempt proceedings.

g. Rulell. Pleas

In Rule 11(e), the Committee changed the reference to “28
U.S.C. § 2255” to “collateral attack™ to recognize that a plea may be
set aside during some other form of collateral attack and not just
under § 2255. See, e.g., United States v. Jeffers, 234 F.3d 277 (5th
Cir. 2000) (noting that petition under § 2241 may be used where
relief under § 2255 is inadequate).

Rules App. D-9
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. The Committee also decided to éhange Rule 11(f). Rather than

attempting ‘to restyle language in Rule' 11(f), which now tracks.
language in Federal Rule of Evidence 410-—and risk possible”

mcons1sten01es—Rule 1 l(i) now 51mp1y cross-references Rule 410.
h. Rule 17. Subpoena

The Comrmttee changed Rule 17(g) to reflect the authonty ofa
magistrate judge to.find a person in contempt:

i.  Rule 26. Taking Testimony

. Originally, the style version, but not the substantive version, of

Rule 26 included the word “‘orally.” The Committee decided, -

however, to delete the term “orally”” from the restyled version as well

as change the ‘Committee Note to reflect the purpose of ‘that’
amendment.” The Committee was concermned that if the more.

substantive change to Rule 26, concerning the remote transmission of
live testimony were to be rejected, the noncontroversial change in
Rule 26 removing the restriction on oral testimony (as opposed to
testimony from someone who communicates through 51gmng) would
not'be approved i ' : =

j- Rule 32. Sentencmg and Judgment

The Committee revised Rule 32(d) to clanfy the provision
dealing with the contents of the presentence report. :. ‘

The Committee also adopted arevised version of Rule 32(h)( and
have now designated it as subdivision (h) and redesignated the

remaining provisions as new subdivisions. Subdivision (h) is now

4

»
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what had been Rule 32(h)(5), in the restyled version published for
comment.

Rule 32(i) (formerly 32(h)) also includes a change in (i)(B) to
reflect a recommendation that Rule 32(h)(1)(B) be amended to
include arequirement that the judge provide the excluded information
to the government as well as to the defendant.

Finally, Rule 32(i)(4)(C) (currently (ﬁ)(4)(C) in the published

version, which addresses in camera hearings) now includes a “good
cause” requirement.

k. Rule 32.1. Revoking or Modifying Probation or
Supervised Release

The Committee decided to delete Rule 32.1(a)(3) that would
have required the magistrate judge to give rights warnings to a person
appearing before the magistrate judge for possible revocation of
probation proceedings.

. Rule35. Correcting or Reducing a Sentence

The published version of Rule 35 uses the term “sentencing” to
describe the triggering element for the two “time” requirements in the
rule—the seven-day requirement and the one-year requirement. At the
suggestion of the Standing Committee, the Advisory Committee
discussed the issue of further defining or clarifying the term
“sentencing.” Although the initial decision was to use the term “oral
announcement of sentence”—which reflects the majority view of the
courts that have addressed the issue—upon further consideration, the
Committee decided to define sentencing as the entry of the judgment.
Even though that may result in the change in practice in some circuits,

Rules App..D-11
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itis more consistent with describing the triggering event, for example,
of an appeal of a sentence.*

m. ‘Rule 42. Criminal Contempt

Rule 42(b) has been modlﬁed to reflect the authority of
magistrate judges to hold contempt proceedings—per the recent
Federal Courts Improvement Act

‘t"

n. Rule 45. . Computmg and Extendmg Time

The term “President’s Day” has been changed back to
“Washington’s Birthday,” which ' is consistent with the
recommendation of the Appellate Rules Committee to make the same
change to its rules.

* At the request of the Advisory Committee on Criminal Rules, the
Committee on Rules of Practice and Procedure agreed at its June 7-8,
2001, meeting, to withdraw the proposal defining “sentencing” as the
entry of the judgment. The Committee also agreed with the advisory
committee’s recommendatlon to pubhsh the w1thdrawn proposal for
public comment.” o P

)
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o. Rule 52. Harmless and Plain Error

InRule 52(b), the Committee has deleted the words “or defect”
to clarify an ambiguity in the wording “a plain error or defect....”

- The Supreme Court has concluded that that wording should be read
~more simply as meaning “error” and that the use of the disjunctive is
-misleading. See United States v. Olano, 507 U.S. 725, 732 (1993)

(incorrect to read Rule 52(a) in the disjunctive); United States v. Young,
470U.8. 1, 15n.12 (1985) (use of disjunctive in Rule 52(a) 1s misleading).
No changes were made to Rule 52(a). = -

p- Rule 58. Petty Offenses and Other Misdemeanors

Rule 58(b)(2)(E)(i) and (b)(3)(A) . and [¢2)) Werebhélngeci to

reflect recent statutory changes. The term “Class B misdemeanor

motor vehicle offense, Class C m1sdemeanor or an infraction” has
been changed to read “petty offense.”

g. Rule60. Title

The Committee has restored Rule 60, which was originally

- deleted from the style package of the rules, as being unnecessary.
After further discussion, the Committee believed that removing the

official designation of the title of the Criminal Rules might create
uncertainty or inconsistency in the designation or citation of the rules.

Recommendation: The Advtsoiy Committee on the Criminal
Rules recommends that the “style” package, conszstmg of Rules 1-
60, be approved and transmitted to the Judicial Conference with a
recommendation that it be sent to the Supreme Court for approval.

% %k 3k ok %
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L. SCOPE, PURPOSE, AND

TITLE 1. APPLICABILITY
CONSTRUCTION ‘ ‘
Rule 1.  Scope; Definitions
Rule 1. Scope : | (@) . Scope.
These rules govern the procedure in all criminal L
proceedings in the courts of the United States, as provided In General. These rules govern the

in Rule 54(a); and, whenever specifically provided.in one

of the rules, to preliminary, supplementary, and special
proceedings before United States magistrate Judges and at
proceedings before state and local Jud1c1al ofﬁcers o

Rule 54. Apphcatlon and Exceptnon

(a) Courts. These rules apply to all crlmmal proceedmgs
in the United States District Courts; in the District of
Guam; in the District Court for the Northern Mariana
Islands, except as otherwise prov1ded in articles IV and V
of the covenant provided by the Act of March 24, 1976 (90
Stat. 263); and in the District Court of the Virgin Islands; in,
the United States Courts of Appeals and in the Supreme
Court of the United States; except that the prosecution of
offenses in the District Court of the Virgin, Islands shall be

by indictment or information as otherw1se prov1ded by law. - |

6

@

B

~ procedure in all criminal proceedings in the

United States district courts, the United
States courts of appeals, and the Supreme

Court of the United States.

State or Local Judicial Officer. When a
rule so states, it applies to a proceeding
before a state or local judicial officer.

Territorial Courts. These rules also govern
the procedure in all criminal proceedings in

the following courts:

(A) the district court of Guam;

(B) the district court for the Northern

Mariana Islands, except as otherwise
'pI‘OVIded by law and

(C) the district court of the Virgin Islands,
except that the prosecution of offenses
in that court must be by indictment or
information as otherwise provided by
law.

Rules App. D-14 - - -
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- () pR()CEEDINGS (Rule 54 continued)

(1) Removed Proceedings. These rules apply to criminal
prosecutions removed to the United States district courts
from state courts and govern all procedure after removal,
except that dismissal by the attorney for the prosecution
shall be governed by state law.

(2) Offenses Outside a District or State. These rules
apply to proceedings for offenses committed upon the high
seas or elsewhere out of the jurisdiction of any particular |
state or district, except that such proceedings may be had in
any district authorized by 18 U.S.C. § 3238.

(3) Peace Bonds. These rules.do not alter the power of |
judges of the United States or of United States magistrate’
judges to hold security of the peace and for good behavior
under Revised Statutes, §:4069, S0.U.S.C. § 23, but in such
cases the procedure shall conform to these rules so far as

they are applicable.

(4) Proceedings Before United States Magistrate
Judges. Proceedings involving misdemeanors and other
petty offenses are governed by Rule 58.

(4) Removed Proceedings. Although these rules

govern all proceedings after removal from a
state court, state law governs a dismissal by
the prosecution.

(5) Other Proceedings. These rules are not applicable to
extradition and rendition of fugitives; civil forfeiture of
property for violation of a statute of the United States; or
the collection of fines and penalties. Except as provided in
Rule 20(d) they do not apply to proceedings under 18
U.S.C. Chapter 403 — Juvenile Delinquency — so far as’
they are inconsistent with that chapter. They do not apply
to summary trials for offenses against the navigation laws
under Revised Statutes §§ 43004305, 33 U.S.C. §§ 391-
396, or to proceedings involving disputes between seamen
under Revised Statutes §§ 4079-4081, as amended, 22
U.S.C. §§ 256-258, or to proceedings for fishery offenses
under the Act of June 28, 1937, c. 392, 50 Stat. 325-327, 16
U.S.C. §§ 772-7721, or to proceedings against a witness in a
foreign country under 28 U.S.C. § 1784.

(5) Excluded Proceedi'ngs. Proceedings not
governed by these rules include:

(A) the extradition and rendition of a
fugitive; .

B) acivil pfbpell:ty forfeiture for violating
a federal statute;

(C) the collection of a fine or penalty;

(D) aproceeding under a statute governing
juvenile delmquency to the extent the
procedure is 1ncons1stent with the
statute, unlegs Rule 20(d) provides
otherwise;

(E) adispute between seamen under 22
U.S.C. §8 256—258 and

Page -2-

Rules App. D-15




(c) Application of Terms. (Rule 54 continued) As used F a procéeding afg“airi“‘s}"ﬂ“é witness in a e z O
in these rules.the following terms have the designated ‘ .+ foreign country under 28" U S. C N
meanings. - . o S , §1784. - o

“Act of Congress” includes any act of Congress locally (b) Definitions. The followmg def nmons app]y to

{| applicable to and in force in the District of Columbia, in these rules: Gt wEC

Puerto Rico, in a territory or in any insular possession.
) (1) “Attorney for the government” means:
“Attorney for the government” means the Attorney ‘ : ‘ o S

General, an authorized assistant of the Attorney General, a o (A) the Attorney General or an authorized
United States Attorney, an autherized assistant of a United S L assistant; - - ‘ . g f“j*;‘
States Attorney, when applicable to cases arising under the o R *’4
laws of Guam the Attorney General of Guam or such other (B) a United States attorney or an ”
person or persons as may be authorized by the laws of | ( : authorized assistantt S ‘ }
Guam to act therein, and when applicable to cases arising: | oo S 41:[‘
under the laws of the Northern Mariana Islands the E ‘ (C) when apphcable to cases: ansmg under i
Attorney General of the Northern Mariana Islands or any l - Guam law, the Guam Attorney General ; ”ﬂ
other person or persons as may be authorized by the laws of or other person. whom Guam law .. a!'v
the Northern Marianas to act therein. authorizes to act in the matter; and . -~ y
‘ | q
“Civil action” refers to a civil action in a district court. * (D) any other attomey authorized by law to "
: . conduct proceedings-under these rules ’}
The words “demurrer,” “motion to quash,” “plea in asaprosecutor. ... . o0 |
abatement,” “plea in bar” and “special plea in bar,” or ’ 11
words to the same effect, in any act of Congress shall be | (\
construed to'mean the motion raising a: defense or objection \ - - » -
provided in Rule 12. [ ~ ‘ -
’ - w : - i
“District court” includes all district courts named in Co S - ‘ {*

subdivision (a) of this rule. : N C q

.

EmT
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| “Judge of the United States” in‘cludes‘a judge of the

“Federal magistrate judge” means a United States
magistrate judge as defined in 28 U.S.C. §§ 631-639, a
judge of the United States or another judge or judicial
officer specifically empowered by statute in force in any
territory or possession, the Commonwealth of Puerto Rico,
or the District of Columbia, to perform a function to which
a particular rule relates.

v

district court, court of appeals;, or the Supreme Court.

~ “Law” includes statutes and judicial decisions.

“Magistrate judge” includes a United States magistrate
judge as defined in 28 U.S.C. §§ 631-639, a judge of the
United States, another judge or judicial officer specifically
empowered by statute in force in any territory or

| possession, the Commonwealth of Puerto Rlco or the
- District of Columbia, to perform a function to which a

particular rule relates, and a state or local judicial officer,
authorized by 18 U.S.C. § 3041 to perform the functions

- prescribed in Rules 3, 4 and 5

(2) “Court” means a federal judge performing
functions authorlzed by law.

(3) “Federal judge” means:

(A) . ajustice or judge of the United States
as these terms are defined in 28 U.S.C.
§ 451;

(B) amagistrate judge; and

(C) ajudge confirmed by the United States
Senate and empowered by statute in
any commonwealth, territory, or
possession to perform a function to
which a particular rule relates.

(4) “Judge” means a federal Judge or a state or
" local _]udICIal officer.

(5) “Magistrate judge” means a United States
magistrate judge as defined in28 U.S.C.
§§ 631-639, :

“Qath” includes affirmations.

" “Petty offense” is defined in 18 U.S.C. § 19.

“State” includes District of Columbia, Puerto Rice,
territory and insular possession.

“United States maigisﬁ;ate judge” means the officer
authorized by 28 U.S.C. §§ 631-639.

©

(6) “Oath” includes an affirmation.

(7) “Organization” is defined .in 18 UK.C. § 18.

(8) “Petty offense” is defined in 18 U.S.C. § 19.

&) “State” includes the D1stnct of Columbia,
and any commonwealth,. territory, or
possession of the United States.

(10) “State or local judicial ofﬁcer” means:

A).a state or local officer authorized to act
" under 18US.C. § 3041; and

(B) ajudicial officer empowered by statute
in the District of Columbia or in any
commonwealth, territory, or
possession to perform a function to
which a particular rule relates.

Authority of a Justlce or Judge of the United
States. When these rules authorize a magistrate

', judge to act, any other federal judge may also act.
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~ Thus, Rule 1(c) has been added to make it clear that where the rules authorize a magistrate judge to act, any othe

COMMITTEE NOTE

Rule 1 is entirely revised and expanded to incorporate Rule 54; which deals with the application of the rules.

. Consistent with the title of the existing rule, the Committee believed that a statement of the scope of the rules

should be placed at the begmnmg to show readers which proceedings are governed by theserules. The Commrttee
also revised the rule to 1ncorporate the deﬁnmons found n Rule 54(c) as anew Rule 1(b)."

w"“\““mg .\ h i ) o

Rule 1(a) contams language from Rule 54(b). But language in current Rule: 54(b)(2) (4) has been’ deleted for
several reasons: Fi 1rst Rule 54(b)(2) refers to a venue statute that governs an offense eomm1tted on the high seas
or somewhere outside the _}Ul’lSdlCtlon ofa partrcular district; it is unnecessary and has been deleted because once
venue has been established, the Rules of Criminal Procedure automatlcally apply S d Rule 54(b)(3) currently
deals with peace bqnds that, provrsron is inconsistent with the governing statute and'has #therefore'been deleted.
Finally, Rule 54(b)(4) references proceedings conducted before Umted States Maglstrate Judges a toprc now

I . ! S b
coveredanuleSS . ‘ NN "I IS S | P

Rule l(a)(S) con sts‘of material currently located 1 m Rule 54(b)(5), w1th the'exception of the references to '

the nav1gat10n laws and to ﬁshery offenses. Those provisions were cons1dered obsolete But if those proceedmgs
were to arise, they would be governed by the Rules of Cnmlnal Procedure ‘ 4
Rule 1(b) is.composed of material currently located in Rule 54(c) with several exceptlons First, the
reference toan "Act of Congress" has been deleted fromthe restyled rules mstead the rules use the self—explanatory
term “federal statute.” Second, the language concemmg demurrers pleas in abatement etc, has been deleted as as
being anachronistic. Third, the definitions of "crvﬂ action" anid "district Court" have been deleted Fourth the terrr’l
"attorney for the governmen ".has been expanded to include reference to those attorrieys who may serve as specra
or 1ndependent counsel unider applicable federal statutes The term “attorney for the government” contemplates

an attorney ‘of record 1n the case “ ll

Lo o ' ' ; l;
Flfth the Committee added a definition for‘the term “court” in Rule 1(b)(2) Although that term ori gmall)lr
was almost always synonymous with the term “district judge,” the term might be misleading or unduly narrovxl'
because it may not cover the many functions performed by magistrate judges. See generally28U.S.C. §§ 132, 636‘
Additionally, the term does not cover circuit judges who may be authorized to hold a district: court. See28U.S. d’l
§ 291. The proposed definition continues the traditional view that “court” means district judge, but also reﬂeet[sk
the current understandmg that magistrate judges act as the “court” in many proceedings. Finally, the. Comm1ttee
intends that the term “court” be used principally to describe a Jud1c1al officer, exeept where a rule uses the term in

a spatial sensé, such'as descnbmg proceedings i 1n ‘open court.” P»

“l

" Sixth, the tenn "Judge of the United States” has been replaced with the term "Federal judge.” That term

_ includes Article Il judges and magistrate judges and, as noted in Rule 1(b)(3)(C), federal judges other than Artrcle

111 judges who ray be authorized by statute to perfonn aparticular act specified in the Rules of Criminal Procedure
The term does not include local judges in the District of Columbia. Seventh, the definition of "Law" has been
deleted as being superﬂuous and possibly mrsleadmg because it suggests that administrative regulations are
excluded T ‘ l

Erghth the current rules include three definitions of "magistrate judge." The term used in amended Ru11e
1(b)(5)1s limited to Unrted States magistrate judges. Inthe current rules the term magistrate judge includes not onl}lz
United States maglstrate judges, but also district court judges, court of appeals judges, Supreme Court justices, and
where authonzed state and local officers. The Committee believed that the rules should reflect current practrce
i.e., the wider and alrnost exclusive use of United States magistrate judges, especially in preliminary matters. The
deﬁnmon, however is not intended to restrict the use of other federal judicial officers to perform those functions, ll

federal judge or justice may act. I
. BN G - I
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Finally, thé term "organization" has been added to the list of definitions. (o

, The remainder of the rule has been amended as part of the general restyling of the rules to make them more

* easily understood. In addition to changes made to improve the clarity, the Committee has changed language to
+ make style and terminology consistent throughout the Criminal Rules. These changes are intended to be stylistic
Ponly. ‘ :

e
Y
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Rule 2. Purpose and Construction *~ -~ . '| ‘Rule2. Interpretation

These rules >are in;eﬁ&ed: o ﬁr;);ideh;‘gfor £he just These rules are to be interpreted to provide for the
determination of every criminal proceeding. They shall be Jl;ilf:te.zmﬁa?onisf f:eg‘ crelr;unr(lia;a;i);gc¢e§1ng, to
construed to secure simplicity in procedure, faimess in S dmin'S:ra? eity dt% ;3 }ﬁ.ate st Fs‘ilm
administration and the elimination of unjustifiable expense 2 1stration, and to elmnate urgustthiable expense
and delay. and delay.

COMMITTEE NOTE

The language of Rule 2 has been amended as part of the general restyling of the Criminal Rules to make them
more easily understood and to make style and terminology consistent throughout the rules. These changes are
intended to be stylistic. No substantive change is intended. ‘

In particular, Rule 2 has been amended to clarify the purpose of the Rules of Criminal Procedure. The words
"are intended" have been changed to read "are to be interpreted.” The Committee believed that that was the original
intent of the drafters and mere accurately reflects the purpose of the rules.
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ﬁfl
C: IL. PRELIMINARY PROCEEDINGS

TITLE II. PRELIMINARY
\ PROCEEDINGS .

Rule 3. The Complaint

Rule 3. The Complaint’

The complaint is a written statement of the essential facts
constituting the offense charged. It shall be made upon oath
before a magistrate Judge

The complaint is‘a written statement of the -
essential facts' constituting the offense charged. It must.
be made under oath before a magistrate judge or, if
none is reasonably available, before a state or local

Judlclal ofﬁcer

. COMMITTEE NOTE

The language of Rule 3 is amended as part of the general restyling of the Criminal Rules to make them more

easily understood and to make style and terminology consistent throughout the rules. These changes are intended
to be stylistic and no substantive change is intended, except as described below.

The amendment makes one change in practice. Currently, Rule 3 requires the complaint to be sworn before

a “magistrate judge,” which under current Rule 54 could include a state or local judicial officer. Revised Rule 1
no longer includes state and local officers in the definition of magistrate judges for the purposes of these rules.
Instead, the definition includes only United States magistrate judges. Rule 3 requires that the complaint be made
before a United States magistrate judge or before a state or local officer. The revised rule does, however, make a

before a federal judicial ofﬁcer if one is reasonably available. Asnoted in Rule 1(c), where the rules, such as Rule

C\ change to reflect prevailing practice and the outcome desired by the Committee — that the procedure take place
3

'A ii 3, authorize a magistrate Judge to act, any other federal Judge may act.
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Rule 4. Arrest Warrant of Summons Upon Complaint

() Issnance. If it appears from the complaint, or froman
affidavit or affidavits filed with the complaint, that there 1 1s
probable; cause to believe that an offense has be¢n
committed and; that the tdefendant has committed it, a-
warrant for the jarrest of the, defendant shall issue to-any
officer authonzed by | law to exepute 1t Upon the request ¢ of
the attorney for the govemrnent a summons i
warrant shall iskues More” ‘ ﬂé’ ‘Watrant of $utdmons
may issue on the same complarnt If a defendant fails to
appear in response to the summons, a warrant shail‘lmlssue ‘

t

Rule4. Arrest Warrant or Summons on a
- Complaint
(a) Issuance. Ifthe complaint or one or more

‘a summons iistead Of

afﬁdawts filed with the corplaint establish
probable cause to beheve 'that an, offense has been '
committed and that; the defendant com:rmtted ity
the judge must issue an arrest ‘warrant to.an ofﬁcer &L;
authorized to execute it. At the request of an wf
attomey for the govern nti the Judge must 1ssue »;
Uy el i

drrant, toa person
authorized to serve it. A judge may issue more

_than one warrant or summons on the same

complaint. If a defendant fails to appear in

. Tesponse {0 3 summons, 2 judge may, and upon

request of an attorney for the government must,
issue a Warrant e

(b) Probable Cause. The finding of probable cause may

be based upon hearsay evidence in'whole or in part
(c) Form. '

(1) Warrant. The warrant shall be srgned by the -
magistrate judge and shall contain the name of the
defendant or, if the defendant’s name is unknown, any
name or description by which the defendant can be
identified with reasonable certainty. It shall describe the
offense charged in the complaint. It shall command that the
defendant be arrested and brought before the nearest
available magistrate judge. \

(2) Summons. The summons shall be in the same form as
the warrant except that it shall summon the defendant to
appear before a magistrate at a stated time and place.

)

"Form.

@ Warrant. A warrant na',n‘sti'
A" contain the defendant s name or, if it is
o unknown a name or descnptlon by
which the defendanf can be identified
with reasonable certainty;

O

(B)

describe the offense charged in the
complaint;

command that the defendant be
arrested and brought without
unnecessary delay before a magistrate
judge or, if none is reasonably
available, before a state or local
judicial officer; and

©

(D) be signed by a judge.

(2) Summons. A summons must be in the same
form as a warrant except that it must require
the defendant to appear before a magistrate
judge at a stated time and place.

Rules App. D-22
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@ Execution or Service; and Return.

(1) By Whom. The warrant shall be executed by a marshal
or by some other officer authorized by law. The summons
may be served by any pe