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Subdivision (b)(2)(C). The amendment explains how the court

is to reconcile the requirement that it make the forfeiture order part of

the sentence with the fact that in some cases the government will not
have completed its post-conviction investigation to locate the
forfeitable property by the time of sentencing. In that case the court
is authorized to issue a forfeiture order describing the property in
"general" terms, which order may be amended pursuant to Rule

32.2(e)(1) when additional specific property is identified.

The authority to issue a general forfeiture order should be used
only in unusual circumstances and not as a matter of course. For
cases in which a general order was properly employed, see United
States v. BCCIHoldings (Luxembourg), 69 F. Supp. 2d 36 (D.D.C.
1999) (ordering forfeiture of all of a large, complex corporation's
assets in the United States, permitting the government to continue
discovery necessary to identify and trace those assets); United States
v. Saccoccia, 898 F. Supp. 53 (D.R.I. 1995) (ordering forfeiture of up
to a specified amount of laundered drug proceeds so that the
government could continue investigation which led to the discovery
and forfeiture of gold bars buried by the defendant in his mother's
back yard).

Subdivisions (b)(3) and (4). The amendment moves the
language explaining when the forfeiture order becomes final as to the
defendant to new subparagraph (b)(4)(A), where it is coupled with
new language explaining that the order is not final as to third parties
until the completion of the ancillary proceedings provided for in Rule
32.2(c).

New subparagraphs (B) and (C) are intended to clarify what the
district court is required to do at sentencing, and to respond to
conflicting decisions in the courts regarding the application of Rule
36 to correct clerical errors. The new subparagraphs add considerable
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detail regarding the oral announcement of the forfeiture at sentencing,
the reference to the forfeiture order in the judgment and commitment
order, the availability of Rule 36 to correct the failure to include the
forfeiture order in the judgment and commitment order, and the time
to appeal.

New subparagraph (C) clarifies the time for appeals concerning
forfeiture by the defendant or government from two kinds of orders:
the original judgment of conviction and later orders amending or
refusing to amend the judgment under Rule 32.2(e) to add additional
property. This provision does not address appeals by the government
or a third party from orders in ancillary proceedings under Rule
32.2(c).

Subdivision (b)(5)(A). The amendment clarifies the procedure
for requesting ajury determination of forfeiture. The goal is to avoid
an inadvertent waiver of the right to a jury determination, while also
providing timely notice to the court and to the jurors themselves if
they will be asked to make the forfeiture determination. The
amendment requires that the court determine whether either party
requests a jury determination of forfeiture in cases where the
government has given notice that it is seeking forfeiture and a jury
has been empaneled to determine guilt or innocence. The rule
requires the court to make this determination before the jury retires.
Jurors who know that they may face an additional task after they
return their verdict will be more accepting of the additional
responsibility in the forfeiture proceeding, and the court will be better
able to plan as well.

Although the rule permits a party to make this request just
before the jury retires, it is desirable, when possible, to make the
request earlier, at the time when the jury is empaneled. This allows
the court to plan, and also allows the court to tell potential jurors what
to expect in terms of their service.
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Subdivision (b)(5)(B) explains that "the government must
submit a proposed Special Verdict Form listing each property subject
to forfeiture." Use of such a form is desirable, and the government
is in the best position to draft the form.

Subdivisions (b)(6) and (7). These provisions are based upon
the civil forfeiture provisions in Supplemental Rule G of the Federal
Rules of Civil Procedure, which are also incorporated by cross
reference. The amendment governs such mechanical and technical
issues as the manner of publishing notice of forfeiture to third parties
and the interlocutory sale of property, bringing practice under the
Criminal Rules into conformity with the Civil Rules.

CHANGES MADE TO PROPOSED AMENDMENT
RELEASED FOR PUBLIC COMMENT

The proposed amendment to Rule 32.2 was modified to use the
term "property" throughout. As published, the proposed amendment
used the terms property and asset(s) interchangeably. No difference
in meaning was intended, and in order to avoid confusion, a single
term was used consistently throughout. The term "forfeiture order"
was substituted, where possible, for the wordier "order of forfeiture."
Other small stylistic changes (such as the insertion of "the" in subpart
titles) were also made to conform to the style conventions.

In new subpart (b)(4)(C), dealing with the time for appeals, the
words "the defendant or the government" were substituted for the
phrase "a party." This portion of the rule addresses only appeals from
the original judgment of conviction and later orders amending or
refusing to amend the judgment under Rule 32.2(e) to add additional
property. Only the defendant and the government are parties at this
stage of the proceedings. This portion of the rule does not address
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appeals by the government or a third party from orders in ancillary
proceedings under Rule 32.2(c). This point was also clarified in the
Committee note.

Additionally, two other changes were made to the Committee
Note: a reference to the use of the ECF system to aid the court and
parties in tracking the status of forfeiture allegations, and an
additional illustrative case.

Rule 41. Search and Seizure7

2 (e) Issuing the Warrant.

3

4 (2) Contents of the Warrant.

5

6 ( Warrant Seeking Electronically Stored

7 Information. A warrant under Rule

8 41(e)(2)(A) may authorize the seizure of

9 electronic storage media or the seizure or

10 copying of electronically stored information.

7Additional proposed amendments to Rule 41 (e) are on page 23.

Rules Appendix E-65



54 FEDERAL RULES OF CRIMINAL PROCEDURE

11 Unless otherwise specified, the warrant

12 authorizes a later review of the media or

13 information consistent with the warrant. The

14 time for executing the warrant in Rule

15 41 (e)(2)(A) and (f)(1)(A) refers to the seizure

16 or on-site copying of the media or

17 information, and not to any later off-site

18 copying or review.

19 (BýC) Warrant for a Tracking Device. A tracking-

20 device warrant must identify the person or

21 property to be tracked, designate the

22 magistrate judge to whom it must be

23 returned, and specify a reasonable length of

24 time that the device may be used. The time

25 must not exceed 45 days from the date the

26 warrant was issued. The court may, for good

27 cause, grant one or more extensions for a
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28 reasonable period not to exceed 45 days each.

29 The warrant must command the officer to:

30

31 (f) Executing and Returning the Warrant.

32 (1) Warrant to Search for and Seize a Person or

33 Property.

34

35 (B) Inventory. An officer present during the

36 execution of the warrant must prepare and

37 verify an inventory of any property seized.

38 The officer must do so in the presence of

39 another officer and the person from whom, or

40 from whose premises, the property was taken.

41 If either one is not present, the officer must

42 prepare and verify the inventory in the

43 presence of at least one other credible person.

44 In a case involving the seizure of electronic
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45 storage media or the seizure or copying of

46 electronically stored information, the

47 inventory may be limited to describing the

48 physical storage media that were seized or

49 copied. The officer may retain a copy of the

50 electronically stored information that was

51 seized or copied.

52

Committee Note

Subdivision (e)(2). Computers and other electronic storage
media commonly contain such large amounts of information that it is
often impractical for law enforcement to review all of the information
during execution of the warrant at the search location. This rule
acknowledges the need for a two-step process: officers may seize or
copy the entire storage medium and review it later to determine what
electronically stored information falls within the scope of the warrant.

The term "electronically stored information" is drawn from
Rule 34(a) of the Federal Rules of Civil Procedure, which states that
it includes "writings, drawings, graphs, charts, photographs, sound
recordings, images, and other data or data compilations stored in any
medium from which information can be obtained." The 2006
Committee Note to Rule 34(a) explains that the description is
intended to cover all current types of computer-based information and
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to encompass future changes and developments. The same broad and
flexible description is intended under Rule 41.

In addition to addressing the two-step process inherent in

searches for electronically stored information, the Rule limits the 10
[14]8 day execution period to the actual execution of the warrant and

the on-site activity. While consideration was given to a presumptive
national or uniform time period within which any subsequent off-site
copying or review of the media or electronically stored information
would take place, the practical reality is that there is no basis for a
"one size fits all" presumptive period. A substantial amount of time

can be involved in the forensic imaging and review of information.
This is due to the sheer size of the storage capacity of media,
difficulties created by encryption and booby traps, and the workload
of the computer labs. The rule does not prevent a judge from
imposing a deadline for the return of the storage media or access to
the electronically stored information at the time the warrant is issued.
However, to arbitrarily set a presumptive time period for the return
could result in frequent petitions to the court for additional time.

It was not the intent of the amendment to leave the property
owner without an expectation of the timing for return of the property,
excluding contraband or instrumentalities of crime, or a remedy.

Current Rule 41(g) already provides a process for the "person
aggrieved" to seek an order from the court for a return of the property,
including storage media or electronically stored information, under
reasonable circumstances.

Where the "person aggrieved" requires access to the storage
media or the electronically stored information earlier than anticipated
by law enforcement or ordered by the court, the court on a case by

'The 10 day period under Rule 41(e) may change to 14 days under the current
proposals associated with the time computation amendments to Rule 45.
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case basis can fashion an appropriate remedy, taking into account the
time needed to image and search the data and any prejudice to the
aggrieved party.

The amended rule does not address the specificity of
description that the Fourth Amendment may require in a warrant for
electronically stored information, leaving the application of this and
other constitutional standards concerning both the seizure and the
search to ongoing case law development.

Subdivision (f)(1). Current Rule 41(f)(1) does not address
the question of whether the inventory should include a description of
the electronically stored information contained in the media seized.
Where it is impractical to record a description of the electronically
stored information at the scene, the inventory may list the physical
storage media seized. Recording a description of the electronically
stored information at the scene is likely to be the exception, and not
the rule, given the large amounts of information contained on
electronic storage media and the impracticality for law enforcement
to image and review all of the information during the execution of the
warrant. This is consistent with practice in the "paper world." In
circumstances where filing cabinets of documents are seized, routine
practice is to list the storage devices, i.e., the cabinets, on the
inventory, as opposed to making a document by document list of the
contents.

CHANGES MADE TO PROPOSED AMENDMENT
RELEASED FOR PUBLIC COMMENT

The words "copying or" were added to the last line of Rule
41 (e)(2)(B) to clarify that copying as well as review may take place
off-site.
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The Committee Note was amended to reflect the change to the

text and to clarify that the amended Rule does not speak to

constitutional questions concerning warrants for electronic

information. Issues of particularity and search protocol are presently

working their way through the courts. Compare United States v.

Carey, 172 F.3d 1268 (10th Cir. 1999) (finding warrant authorizing

search for "documentary evidence pertaining to the sale and

distribution of controlled substances" to prohibit opening of files with

a .jpg suffix) and United States v. Fleet Management Ltd., 521

F. Supp. 2d 436 (E.D. Pa. 2007) (warrant invalid when it "did not

even attempt to differentiate between data that there was probable

cause to seize and data that was completely unrelated to any relevant

criminal activity") with United States v. Comprehensive Drug

Testing, Inc., 513 F.3d 1085 (9th Cir. 2008) (the government had no

reason to confine its search to key words; "computer files are easy to

disguise or rename, and were we to limit the warrant to such a

specific search protocol, much evidence could escape discovery

simply because of [the defendants'] labeling of the files"); United

States v. Brooks, 427 F.3d 1246 (10th Cir. 2005) (rejecting

requirement that warrant describe specific search methodology).

Minor changes were also made to conform to style conventions.
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PROPOSED AMENDMENTS TO RULES
GOVERNING SECTION 2254 CASES IN THE

UNITED STATES DISTRICT COURTS

Rule 11. Certificate of Appealability; Time to Appeal

1 (a) Certificate of Appealability. The district court must

2 issue or deny a certificate of appealability when it enters a

3 final order adverse to the applicant. Before entering the final

4 order, the court may direct the parties to submit arguments on

5 whether a certificate should issue. If the court issues a

6 certificate, the court must state the specific issue or issues that

7 satisfy the showing required by 28 U.S.C. § 2253(c)(2). If the

8 court denies a certificate, the parties may not appeal the denial

9 but may seek a certificate from the court of appeals under

10 Federal Rule of Appellate Procedure 22. A motion to

11 reconsider a denial does not extend the time to appeal.

12 (b) Time to Appeal. Federal Rule of Appellate Procedure

13 4(a) governs the time to appeal an order entered under these

14 rules. A timely notice of appeal must be filed even if the

15 district court issues a certificate of appealability.
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Committee Note

Subdivision (a). As provided in 28 U.S.C. § 2253(c), an
applicant may not appeal to the court of appeals from a final order in
a proceeding under § 2254 unless a judge issues a certificate of
appealability (COA), identifying the specific issues for which the
applicant has made a substantial showing of a denial of constitutional
right. New Rule 11 (a) makes the requirements concerning COAs
more prominent by adding and consolidating them in the appropriate
rule of the Rules Governing § 2254 Cases in the United States
District Courts. Rule 11 (a) also requires the district judge to grant or
deny the certificate at the time a final order is issued. See 3d Cir. R.
22.2, 111.3. This will ensure prompt decision making when the
issues are fresh, rather than postponing consideration of the certificate
until after a notice of appeal is filed. These changes will expedite
proceedings, avoid unnecessary remands. and help inform the
applicant's decision whether to file a notice of appeal.

Subdivision (b). The new subdivision is designed to direct
parties to the appropriate rule governing the timing of the notice of
appeal and make it clear that the district court's grant of a COA does
not eliminate the need to file a notice of appeal.

CHANGES MADE TO PROPOSED AMENDMENT
RELEASED FOR PUBLIC COMMENT

In response to public comments, a sentence was added stating
that prior to the entry of the final order the district court may direct
the parties to submit arguments on whether or not a certificate should
issue. This allows a court in complex cases (such as death penalty
cases with numerous claims) to solicit briefing that might narrow the
issues for appeal. For purposes of clarification, two sentences were
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added at the end of subdivision (a) stating that (1) although the
district court's denial of a certificate is not appealable, a certificate
may be sought in the court of appeals, and (2) a motion for
reconsideration of a denial of a certificate does not extend the time to
appeal.

Finally, a new subdivision (b) was added to mirror the
information provided in subdivision (b) of Rule 11 of the Rules
Governing § 2255 Proceedings, directing petitioners to Rule 4 of the
appellate rules and indicating that notice of appeal must be filed even
if a COA is issued.

Minor changes were also made to conform to style conventions.

Rule 1-t 12. Applicability of the Federal Rules of Civil
Procedure

Committee Note

The amendment renumbers current Rule 11 to accommodate the
new rule on certificates of appealability.
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PROPOSED AMENDMENT TO RULES
GOVERNING SECTION 2255 PROCEEDINGS FOR

THE UNITED STATES DISTRICT COURTS

Rule 11. Certificate of Appealabilityý Time to Appeal

1 (a) Certificate of Appealability. The district court must

2 issue or deny a certificate of appealability when it enters a

3 final order adverse to the applicant. Before entering the final

4 order, the court may direct the parties to submit arguments on

5 whether a certificate should issue. If the court issues a

6 certificate, the court must state the specific issue or issues that

7 satisfy the showing required by 28 U.S.C. § 2253(c)(2). If the

8 court denies a certificate, a party may not appeal the denial

9 but may seek a certificate from the court of appeals under

10 Federal Rule of Appellate Procedure 22. A motion to

11 reconsider a denial does not extend the time to appeal.

12 (1ij Time to Appeal. Federal Rule of Appellate Procedure

13 4(a) governs the time to appeal an order entered under these

14 rules. A timely notice of appeal must be filed even if the
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15 district court issues a certificate of appealability. These rules

16 do not extend the time to appeal the original judgment of

17 conviction.

Committee Note

Subdivision (a). As provided in 28 U.S.C. § 2253(c), an
applicant may not appeal to the court of appeals from a final order in

a proceeding under § 2255 unless a judge issues a COA, identifying
the specific issues for which the applicant has made a substantial
showing of a denial of constitutional right. New Rule 11 (a) makes
the requirements concerning certificates of appealability more
prominent by adding and consolidating them in the appropriate rule
of the Rules Governing § 2255 Proceedings for the United States
District Courts. Rule 11 (a) also requires the district judge to grant or
deny the certificate at the time a final order is issued. See 3d Cir. R.
22.2, 111.3. This will ensure prompt decision making when the

issues are fresh, rather than postponing consideration of the certificate
until after a notice of appeal is filed. These changes will expedite
proceedings, avoid unnecessary remands, and help to inform the
applicant's decision whether to file a notice of appeal.

Subdivision (b). The amendment is designed to make it clear
that the district court's grant of a COA does not eliminate the need to
file a notice of appeal.
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CHANGES MADE TO PROPOSED AMENDMENT
RELEASED FOR PUBLIC COMMENT

In response to public comments, a sentence was added stating
that prior to the entry of the final order the district court may direct
the parties to submit arguments on whether or not a certificate should
issue. This allows a court in complex cases (such as death penalty
cases with numerous claims) to solicit briefing that might narrow the
issues for appeal. For purposes of clarification, two sentences were
added at the end of subdivision (a) stating that (1) although the
district court's denial of a certificate is not appealable, a certificate
may be sought in the court of appeals, and (2) a motion for
reconsideration of a denial of a certificate does not extend the time to
appeal. Finally, a sentence indicating that notice of appeal must be
filed even if a COA is issued was added to subdivision (b).

Minor changes were also made to conform to style conventions.
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