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Peter G. McCabe
Secretary
Committee on Rules of Practice and Procedure
Administrative Office of the United States Courts
Thurgood Marshall Federal Judicial Building
Washington, D.C. 20544

Re: Testimony on Proposed Amendments to the Federal Rules of Civil Procedure
Regarding Electronic Discovery

Dear Mr. McCabe:

The Intel Corporation has reviewed the Proposed Amendments to the Federal Rules of
Civil Procedure regarding electronic discovery that were circulated for public comment
in August 2004. I understand that the Judicial Conference Advisory Committee on Civil
Rules is holding public hearings on these Proposed Amendments next year, including a
public hearing on January 12, 2005 in San Francisco, California.

On behalf of Intel Corporation, I hereby request the opportunity to testify at the
January 12, 2005 San Francisco public hearing. If there are any relevant protocols
applicable to my testimony, please let me know at your earliest opportunity. In addition,
if there is anything in addition to providing this notice that I need to do to testify at this
public hearing, please let me know at your earliest opportunity.

Should you have any questions, or need any additional information, please contact me.

Very truly yours,

Bruce Sewell
V.P. & General Counsel
Intel Corporation

An Equal Opportunity Employer
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Notwithstanding Intel's general support for the approach set forth in proposed

Rule 26(b)(2), we believe that this two-tiered discovery proposal needs to be clarified

and modified to ensure that its objectives are realized. In particular, the proposal 'should

be amended:, (a) to ensure that a party may continue to operate a pre-existing disaster

recovery system, absent a specific order to the contrary; and (b) to include a

presumption for cost-sharing when a party requests and obtains discovery on

information that is not reasonably accessible.

1. The Proposed Amendments Should Make Express That The
Rules Do Not Require A Party To Suspend The Operation Of
A Pre-Existing Disaster Recovery System, Absent A Specific
Court Order.

Intel is concerned that, as currently written, proposed Rule 26(b)(2) may create

an unreasonable risk for a company that allows the routine-and necessary-recycling

of i nformation i n their disaster r ecovery systems t o c ontinue during the p endency o f

litigation, or even before litigation begins. This risk unduly weakens the benefits of the

proposed safe harbor for information lost because of disaster recovery systems. To

avoid this concern, the proposed rules should state explicitly that they do not require the

suspension of disaster recovery systems absent a specific court order issued on good

cause.

The proposed Committee Note to proposed Rule 26(b)(2) begins by

appropriately recognizing that information stored on disaster recovery systems

ordinarily would "not be considered reasonably accessible." The Note describes many

of the practical difficulties that we at Intel and other entities face when attempting to

restore and retrieve data that appear on disaster recovery systems. These concerns are

reflected again in proposed Rule 37(f), which provides a safe harbor from sanctions for

information lost "because of the routine operation of the party's electronic information

system," provided that the party "took reasonable steps to preserve the information after

it knew or should have known the information was discoverable in the action."
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The problem, h owever, i s that p roposed R ule 2 6(b)(2) s tates that a c ourt m ay

order discovery of information that is not reasonably accessible-presumably including

information that exists on a disaster recovery system-for "good cause." And

conceivably, under the "should have known" standard in proposed Rule 37(f), the safe

harbor might be held inapplicable if a party could be charged with anticipating that a

court might find "good cause" for ordering production of disaster recovery information

under proposed Rule 26(b)(2).

The combined effect of these two proposed rules puts companies with disaster

recovery systems in a quandary. As The Sedona Principles (Cmt. 5b) explain, disaster

recovery sy stems a re b y n ature d ynamic-backup t apes " are p eriodically overwritten

when new backups are made." Indeed, the Principles observe that "preserving backup

tapes would require the time-consuming and costly process of reprogramming backup

systems, manually exchanging backup tapes, and purchasing new tapes or hardware."

Id. Despite that reality, does the possibility that a court might some day find good cause

for ordering discovery of disaster recovery information create an undue risk for a

company that leaves its disaster recovery system in place? This risk is particularly

difficult to evaluate because critical components of the "good cause" determination-

such as the extent of the requesting party's alleged need for the information-are

inherently unpredictable, case-specific, and beyond the control of the party that uses the

disaster recovery system. Indeed, the proposed Committee Note acknowledges that the

proper application of the principles set forth in Rule 26(b)(2) are subject to development

"through judicial decisions in specific situations."

This quandary may occur e ven b efore l itigation b egins. C ourts h ave required

parties to preserve information before a complaint is filed if the litigation can

reasonably be anticipated and the information in question can reasonably be expected to

be relevant. E.g. Wm T. Thompson Co. v. Gen. Nutrition Corp., 593 F. Supp. 1443,

1455 (C.D. Cal. 1984) ("[s]anctions may be imposed against a litigant who is on notice

that documents and information in its possession are relevant to . . . potential


